ier 4 ¢ y 


i Pe 


\ ee 


Wsidiant 
sgl abled ods 
sited 


nt 
aude peal bese ea 


ne 94908 
Wey 
hae, 


Mabe 


if 
wr 
Rub 


stearate 


Valse ania 
Ww 


rh hae 
hilsdakioe’ sins a 


NO UnR WER ‘is 
be 4 ri ih ehh 


om ete 
tip eter 
cyt ¥ 


“aie * Deer ih 


Leer 
Se 
aid 


tens 


rien 

ibe 
NUppie} 
oe 


ih 


wath o Aa a ee 
ft oe ‘it stun eae 

re ee. & man UM ALVA bat ema it 
Westhead fered My 
: aa by eae peat es 
vaya labs ype 
sata ie 
Hinata 


ehanl ns 43000 3 ata 
folk robb 
mtg ad 1 ie ertoxbig 
cer 


: ay Mats 
1S) « aseatelione 
aes ¥ 

seme 


main’ seat 
os 
a 


ete ews 


Sasemteia sts ee 
be ings 


Ni dane 
3 


: i 
pete as 
reaetsT a 


eee 
Jeasihe a === mee 


nis 


Sone 


Hit i #8 
iis 


ris sent 


= 


soe: 


haveba ts 
shedatae 


eae 


We 


ji i 


sae 


rimasaetroeeerte 


+ bes hirn ties 
yg afta: A, 


ti oe 


we Wiaeaiae ornt ate ; 

esta 

wen, * 2 rr 

oak Hee Sees 
4 rah Pppicrinasg fi 


ay tinttiete aan itehs ris 


ae 
senretard chsh 


sateen or aay 
» Gey 
obits 
eas ekead 
Neyland, 
sedan avers nine 
ry a line 
emianethagectene 


FOOL M RP anlpmeds, 
ope yh 


" 
el gy ope oh 
i ee ) att Le Des 
bi hseesee pie natty sae gt 


fh 
james 3 
Siapaneseae 
Cha amor 4) 


Wihealio tes eee 
ame elt 
‘0 bint ae rt 


ung Yes IeaMiesn eee 


Soca 4 packets 2 


crane wid bjecar yactedaee 


OATH | i sth 
ae —— te 
aes 


iin dag seat 
se HL 
Achat an 
spars yt 
a: 


Hee pee 


sheet 
= 


el, 
hhedy ) 
eg B H 


pn 


rise 
manent Dee ibs fea 
Baers Be 


mt matheadtnnd 
Napier Siotaty 
ate 


trash ede’: 
ad a Vw 


thinks 
in 


sae etait jeter ins 


wre 


al 
Pp a hat tohaot 
behaetoeisitves alba 


petal 


Resnabhicet 


caries 


Don aes 


gn a090 
vena ht 
nie = +6 = 


Sanyeysoat Le vat 


ith me is 


Wir. 


a = 


frag 
i, its Wns ta Pret? 
mah se Xs ieee 


Goan: fa 
eu pr ie 
Hwsiiae 

i — 


8 te 


Pie 
aie 


sat ih 


a i nA = 
os Gent 
beat 
MALL pavers 


[a (eda nee 


MOOR ah 
ei : eg ali 
a. 4 ms Thceret 
i 


= sass 


ssa 


S$: 


Meh 
enkel Hate 
pat 


pte tapes moe bibl 


ti at feta 


ia 
Sab 


lai i 
seat \ 
st Keb —— bry 
een serine 
EE adhe 


PR ean te 


ai etiitnoas 


ad arise 


i auc atnaibe 


: we 
cca iNest 
8: tik hi a 
Helaheartet use tt 
i erate et 
intite) ih 


oS Hh asain re 
ce 


ae 


iwi eee =) 
ties 
Stish Dateadgere te ie 


cate 
IY 
— 


sua 


nla et 

MPC En ans, 

rare ohh hd 
tis 


in 


ait 
Si 


ssa Sehnath tty 
ite 
att ‘aneatal 


aise ° 


6 


mater 


in diy * iaiiet 


slant “OMe 
acinus 


cet 


‘ahi; 


ior 
ta ae ‘ 
Vauen panintety 


sit in 


Me mn Sabin eat 
an sopiberbatrat 
. Het 

Salis sa af 
hh sae 

apenetafad 

cae 
SDM Ug 

4 ry wi 


nee hapateey 


nee ret = 


y 
ist » " 
aril fi 


Base et 


i: 

IeveHeMhi eres 

aaah a 
NAG 


a itea 


: isle 
ce oteti age iit 
bi tt 


TH 


iia cts 
x ae = ceeaictal 


ae Pot gat 


re bits 4 


fh as 


a ee i a 


ree 
oS se 
arith 


i Cotta ee = 
mit a ah 
pet ee a BY 
asain 


raced 


He ay Hie 
: ao 
pti 


nits 
ian 


vais 


I beicoeinisal 


Ne pithy aise 
ati 


i 


(EE, Geis 
ep ec aoe eae 


arya 


nia tae 
ies lig eusohanca 


fee bd 
be 


nal a i i 
ae 


‘ init 
Hea ee i 


et 
sae ae atuaae 


cee iets 
= ; 
ny re 
fet? iad ge ee 


ee fe 


ae 


ie seis 
eal 


nite 
Hh 


r 
Prisitirere or 


a Teac i takare ret 

i‘ oe ecstigroga 

CS i 
Laereatet) tin 
Prada se tty 


ean 
ae satis diac er ne 


se Hae 


be Teieitieiaent 


a fr 


att 
a ee 


fink 
ik aii i 
Lee ats = 


fers 


oes ate 


aii 


Hl 
beat 


oe uh iene 


sgt 
ded ta ah 
ie is 


si 
oe Ais mi 
ee lO ele 
HQ 

* 


Astle 


ei 
if Bee ai ae} 


Mind 
ne ph ta e hueaedere bio 
ia peiheer acai rity Ba 
4 aie RSet tet yy 
net bela, ti 


Spa awere it 


pir 
HONS pean: 


yn Sos 


tf 


Satta epir 
Abcog dy snebianee, 
nt ei 


“ales ati 


iver 


¥/ah 
ea 


aie 


ath pid 
a 


a 
sa hay Hh 


4) 
a i 


ba eoih 

Richt 
ie ht ih, HitereN its 
Nf SS 


Midian ace ee Up ave 
ban! i an byes” ag 
vit hese 


rity 


Brus 
et nn suey 
pie! 


net 
it ee 


ah fie 


ablany 


Hor rst ots bese 


ry Mabes 
aes oe 


ss 


spite ce aeuain 


oo area 
PRL s | 44) 
tolatvest ys teas 


la entel iors Set 


ae “ 

Manthe te 

a4 baba easnaheh 
eed 


se pert 
ce 


eaieiais 
i449 Bi 


es 


a 


3) 
cite nan 
8 aed ee Lau ee 
Larhdy yeu wy Hay 
ihe os ee in nti 
ie 


SS 


tna fic 
fat 


Nore sis te 


ne 


ati 
VAN ga 


: ra 


sts 
apolisasgy 
fate, Ma fu 


ee 


siete 
ie 


ais 

i Pa i 

aa nae 
hin 


iN al fib nae 


ates) 
ete gape 
cece prs ear 


; baie Mie Hi 
sasearetat 


rg 


oe 
sti 

aarti 

iene eE 

(piney ey 


tas 


Yat 
ead fdiee 
ur hth 


ie ble th 


ie sar es 
eruialee atuat 


a: 


i 
Mita 20 meses a 


tthe 
se peste rnin fie ss 


magni 


ss 
ae ivouleneeits lay “LATO 
fiarntbeioh Se fesedl nist iow 
stats avai vOwiner Ser 
is iestel tig 
Bate 
omits 1Ado Bfielig cas . 
rea Bett nt srt 
Sartae rats 
it 


Seas 
gee: te Teiatosecy mas phere i 
BCaha ty mien ea Ee 
ectiae sent aa iad fel tad 
sahil peste t 
ya iio 


hy 
a RBA EONUDN aerial tote 
icra a 


artery 

nie 
Leopitenayett 
dedenopr ye 
seis 


Lis 
peed “sarge 
on ert 4 ahd ta letarsce 


bi ay 


ea eps 
NY 


cenit i avs) wa 


ice 


they me 


levaynen. 
ae 


icici 
sadnartitieaasis 


oli 
man 
cance 
bebe > 
ee 


ie 
st saeatepres 


‘ee 
ee 
2) 


be 
pats siryctatrre a 


Drititeretea 


Lan t 
ee = 
a ' na 


pe 
sb aikpiieee ese th, 
nets iene sas 


oni eragenc 
a; pimencs (amd ‘ish aes y 


1a ph O58 
wee ean nos ete 
franeab ee 
a 


outs ai sae 


ate 
cet 


ae 
$s 
8 ne 
feraisense faim seal ie 
iat sabi 
curs gee 


omen 


aw ae 
tle 
= 
eet 


Ss ve 
ee as 
ais ne wes Aitihe 

ees enna 

Gaia cee Pte 


ate y 
ice are 


ete fi 
erent 
Roe agribesy 


H 
A 
us Petite 


jee 
4s ei tees 
: ire 
a fret 
fas she ute 


= 


aoe 


mebetieass 


poss 
pet ES pu riefeanseuuity 

Hs ae 
Waite 


i 
‘ 
at rite 

* ge ease 


erveaenn =e 


pete 
ares 
stain 2 sitter 
nies put ras iwatinge os 
eT rH ai 
inet 


iF pata) 9 


goat (Petosi shag tess 
ati 


sins 
sane 
Mid lage ind Cel 
Pair oy 
alee foals red a , 
tC Mared ae 
ee 


fie 


WIS Oba Edt IB 0c) 
— 


2. 
fi 
eae Ha 
suite eis 
carats foes 
aise saoers gloat Jeph ets 
A046, vette 
in ioe etre eanlee cent 
Wncalecamnteye ies ugha ne sii 
oy Bo rele — ‘adavan 
ss sit rata et a 
eet 
ue ia nee oe 
ieee 


th ae 
coh ev been 
ietactte an 
at stutter haat 
erate shania eto ert 
fegniyeee aera 
PE SPUIRN ase pe 


ahi Ad 


mt i atin rn te it 
seas oe hae 


iomet SUR ARS 


ett Li 
pees cere mea 
ancy Lora! 


atid ce 


th ise 


oo = 


| 


revs 94 


yee 


my oe 
Spe 


ae 


“ rsniti et 
evans sinus ae 
ae qs 


‘ ie 
is ane ieee 
ay aH site 


ce eae = 


Re oy 
sate ial 
aaa = a 

‘wir NEAL pe 

; pet raty 
sieinbdnet aft vbal spe ti cetetet 
eietintarrvees eae rele. 
Skane ats 
fend 


Sseacatoaies 
Sail pieimne me fy 

asa ty mah 
es cots 

tes in,“ 


sshaerentaes 
sheen 


ites 


nee iF 


tiie 


priest 

Mf ao 

Hein Seah 

tect fee oe netetac 

= 
Rhee 

seeds 


oa a 


eects mato See 
Seis Seu 
oi Mabted 


eelal pst 


ee 


eon 
eae ame ee: 
imei Tornaper ties re 
pr a sd ae rt ces 
nee 


eee 


ent waanswavts 
heath 


Bross s acts 
Goat) a eet 

pias ype 
pa eoundaetd shut 


Me ieruhewat 
Miaaiene uy +4 
nt Nant 

sereepe teat 

Shautines Noi adl 


raise if 
fot Haktgrii bate 
tothe pabbendg pbb pe tunt 


Lt ee A ee NEN TO es! 


Sy a a 


a See oe 


IMPORTANT 


For later Cases, Developments, and Changes in the Law see Annual Annotations, 
same title, page, and note number 


READY REFERENCE TABLES 


. TABLE OF TITLES, page v 

. TABLE OF WORDS AND PHRASES, page v 

. TABLE OF MAXIMS, page vi 

. TABLE OF TITLES IN CORPUS JURIS-CYC SYSTEM, 16 C. J., page vii 
-. TABLE OF ABBREVIATIONS, 16 C. J., page x 

- CORPUS JURIS-CYC PARALLEL REFERENCE TABLE, page ix 


Anum fp ! ND ww 


|The last table shows where every proposition in CYC (if still the law) is located in CORPUS JURIS. 
This table translates CYC citations into CORPUS JURIS citations. No matter where you get a CYC 
citation, whether in an opinion, a brief, an annotated statute, a textbook, or any other source, this 
table will give the corresponding CORPUS JURIS citation. The CYC INDEX AND CONCORD- 
ANCE, by means of this table, becomes a Key to CORPUS JURIS equally as well as to CYC,] 


THE LAW UP TO THE LAST MINUTE, BY LETTER OR BY WIRE 
FREE CITATIONS FROM EVERY JURISDICTION 
Photographic Service to CORPUS JURIS-CYC: Sybscribers 


By applying by letter or wire to the ANNUAL ANNOTATIONS BUREAU, 272 Flatbush 
Extension, Brooklyn, N. Y., giving volume, page, and note number of CORPUS JURIS or CYC, 
you will receive: 

1. All citations of cases subsequent to the last volume of ANNUAL ANNOTATIONS free, 

by mail or wire according to request. 

2. Photographic copies of decisions by mail at prices set out below. 

There are about 30,000 decisions, containing about 100,000 points of law, being handed down an- 
nually. These cases are analyzed and annotated daily to specific rules of law in CORPUS JURIS and 
CYC from the advance sheets of the reporters and are kept in readiness for instant use. These late 
cases may win a case for you. They are given to our CORPUS JURIS and CYC subscribers free, 
except that answers by wire will be sent collect. Subscribers to CORPUS JURIS and CYC and the 
ANNUAL ANNOTATIONS thus get the law up to the last minute without additional cost. 


This is the only service in existence which gives you access AT ONCE, and without cost, to ALL 


_ cases subsequent to the ANNUAL ANNOTATIONS or CORPUS JURIS and without loss of time 


or labor. 


SPECIAL PHOTOGRAPHIC SERVICE 


We are Brestied to furnish our subscribers Photographic Copies from the original reports of cases 
cited in CORPUS JURIS, CYC, or ANNOTATIONS, or of ‘cases subsequent thereto, for a merely 
nominal cost per printed page. MINIMUM charge for any one case is 50 cents (stamps will do), 


which should accompany your order if sent by mail. 
(42C. J.) 


ATTORNEY-AT-LAW . 
1244 FIRST NATIONAL BANK BL 
RANDOLPH 3895 = CHICAGI 


2 J — 
en Ss 
—— - 
— ae a 
—_ — =e < a 
_- 
eee 
ee id 
— 
a 
oe 
- a 2 
= 
#5 . “i 
ae 
a> 
a : 
ap 
= 
See 
’ 
. 
See 


Digitized by the Internet Archive 
in 2023 


https://archive.org/details/corpus-juris-1914_1927_42 


i a. oe 4 vg poe 3 
eViOITALY Sot i 


(EME BIT aT. 
Rd aie 


TABLE OF ABBREVIATIONS SEE VOLUME 16 CORPUS JURIS PAGE X 


CITE THIS VOLUME 
42 C. J. 


a r 
le 1 0 , 
7 5 
i” i . li 
rhe ve ; 
fn pees = { 
4 
= . 
a ~ A = —_ a 
= —" > " ~ ra 
i 
=f - — 
— 
=: f 
e— é > 
~ a ’ ‘ =e 
= : y : 
- é a ine 
—— A 
y = Pe 
: eee 
> i - = 
F : 2 age 
; Reet = Sas 
Fg " . > 
aé - 
A 
‘ 
= ane a <a 
a ps 
- 
ap = _ 
= — ~ , Ein 
- 7 
7 a % a. 
er? : Le 
‘ 
—" y a i ey 
F ee =a 
a 
4 + —_ e 
— ~ : - . 
peel ae = 
= — a ‘ ti 
a 2 
7 ; A + 
ad av) q 
+ “Se 
r = y _ 
* —_ oon . 
rt — ~~ 7 ie : i. 
- = ~ fl 
: = — 
z ¥ a 
- ‘ 
== = s 7 
; S wT y 
a 
_ ~ 
— <a 
— S ; B 
ee —_ 
= op nee 
———_ a 
= = 
' 
4 
+ 
1 
j » 
A Ld ‘ . 
’ ¢ 
is Ai a. 
. 
—— 


CHIEF JUSTICE THE OREGON SUPREME COURT I880 TO 1882 
THIS SELECTION MADE BY THE OREGON STATE BAR ASSOCIATION 


CORPUS JURIS, 


BEING 


A COMPLETE AND SYSTEMATIC STATEMENT 


OF 

K F THE WHOLE BODY OF THE LAW 
154 

od AS EMBODIED IN AND 

Ne \ DEVELOPED BY 

V 0 — . 2 

nla 


7 ALL REPORTED DECISIONS 


EDITED BY 


WILLIAM MACK, LL.D. 
Editor-in-Chief of the Cyclopedia of Law and Procedure 
AND 
DONALD J. KISER, LL.D. 


Contributing Editor of the Cyclopedia of Law and Procedure 


The law is progressive and expansive, adapting itself 
to the new relations and interests which are constantly 
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ress must be by analogy to what is already settled. 
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984-25 47 
984-26 47 
984-27 47 
984-28 47 
984-29 47 
984-30 48 
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1049-81 196 
1049-82 198 
1049-83 201 
1049-84 201 
1050-85 196 
1050-86 212 
1050-87 211 
1050-88 196 
1050-89 198 
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1062-71 380 
1062-72 380 
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1091-39 244 
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1091-45 246 
1092-46 249 
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1092-48 249 
1092-49 245 
1092-50 245 
1093-51 245 
1093-52 245 
1093-53 248 
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1094-60 255 
1094-61 255 
1094-62 255 
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1095-69 251 
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1096-71 255 
1096-72 339 
1096-73 256 
1096-74 256 
1096-75 256 
1096-76 256 
1096-77 256 
1096-78 256 
1097-79 256 
1097-80 254 
1097-81 257 
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1098-85 258 
1098-86 258 
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1101- 3 263 
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1105-31 273 
1105-32 267 
1105-33 267 
1105-34 267 
1105-35 268 
1105-36 268 » 
1105-37 270 
1105-38 270 
1105-39 271 
1105-40 271 
1106-41 271 
1106-42 272 
1106-43 272 
1106-44 272 
1106-45 274 
1106-46 274 
1106-47 274 
1106-48 274 
1107-50 275 
1107-51 275 
1107-52 276 
1107-53 276 
1107-54 277 
1107-55 277 
1107-56 277 
1107-57 277 
1107-58 277 
1107-59 278 
1108-60 278 
1108-61 279 
1108-62 279 
1108-64 279 
1108-65 279 
1109-66 280 
1109-67 280 
1109-68 280 
1109-69 281 
1109-71 282 
1109-72 282 | 
1109-73 282 | 
1110-75 283 
1110-76 283 
1110-77 283 
1110-78 283 
1110-79 284 
1110-80 285 
1110-81 285 
1110-82 285 
1111-83 286 
1111-84 286 
1111-85 287 
1111-86 287 
1111-87 287 
1111-88 287 
1111-89 288 
1112-90 289 
1112-91 289 
1112-92 289 
1112-93 289 
1112-94 289 
1113-95 289 
1113-96 289 
1113-98 290 
1113-99 290 
1113- 1 291 
1113- 2 291 
1113- 3 298 
1113- 4 298 
1114-5 298 
1114- 6 299 
1114-7 291 
1114- 8 291 
1114- 9 291 
1114-10 292 
1115-11 292: 
1115-12 292 
1115-13 292' 
1115+14 292 
1115-15 293 
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1115-17 293 
1115-18 294 
1116-19 294 
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1116-20 294 
1116-21 294 
1116-22 294 
1116-23 295 
1116-24 295 
1116-25 295 
1116-26 295 
1116-27 295 
1116-28 295 
1116-29 295 
1117-30 295 
1117-31 295 
1117-32 296 
1117-33 296 
1117-34 296 
1117-35 297 
1118-36 297 
1118-37 297 
1118-38 297 
1118-39 297 
1118-40 297 
1118-41 297 
1118-42 299 
1119-43 299 
1119-44 299 
1119-47 303 
1119-48 303 
1119-49 304 
1120-50 304 
1120-51 304 
1120-52 305 
1120-53 305 
1120-54 305 
1120-55 305 
1120-56 306 
1121-57 308 
1121-58 331 
1121-59 306 
1121-60 306 
1121-61 308 
1121-62 308 
1121-63 308 
1121-64 306 
1121-65 306 
1122-66 307 
1122-67 307 
1122-68 307 
1122-69 308 
1122-70 308 
1122-71 308 
1122-72 308 
1122-73 307 
1122-74 311 
1123-75 311 
1123-76 309 
1123-77 309 
1123-78 310 
1123-79 310 
1123-80 310 
j123-81 312 
1123-82 312 
1123-83 312 
1124-84 312 
1124-85 313 
1124-86 313 
1124-87 313 
1125-88 314 
1125-89 314 
1125-90 314 
1125-91 314 
1125-92 314 
1125-93 316 
1125-94 316 
1125-95 316 
1125-96 316 
1126-97 317 
1126-98 317 
1126-99 317 
1126- 1 318 
1126- 2 318 
1127- 3 318 
1127- 4 318 
1127- 5 318 
1127- 6 318 
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1127- 8 319 
1127- 9 319 
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1128-11 319 
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1130-27 324 
1131-28 324 
1131-29 324 
1131-30 324 
1131-31 325 
1131-32 325 
1131-33 325 
1131-34 325 
1131-35 325 
1131-36 326 
1131-37 326 
1132-38 326 
1132-39 326 
1132-40 326 
1132-41 327 
1132-42 328 
1132-43 328 
1132-44 328 
1132-45 328 
1132-46 328 
1132-47 329 
1133-48 334 
1133-49 334 
1133-51 333 
1133-52 333 
1133-53 333 
1133-54 333 
1133-55 333 
1133-56 333 
1134-57 335 
1134-58 335 
1134-59 336 
1134-60 336 
1134-61 336 
1134-62 338 
1135-63 338 
1135-64 338 
1135-65 338 
1135-66 338 
1135-67 339 
1135-68 339 
1135-69 339 
1135-70 340 
1136-71 340 
1136-72 340. 
1136-74 342 
1136-75° = 342 
1136-76 342 
1136-77 343 
1136-78 341 
1136-79 341 
1137-80 341 
1137-81 391 
1137-82 391 


1137-83 291) 


1138-84 391 
1138-85 391 
1138-86 393 
1138-87 393 
1138-88 393 
1138-89 393 
1138-90 393 
1138-91 393 
1138-92 393 
1139-93 155 
1139-95 476 
1139-96 394 
1139-97 394 
1139-98 394 
1139-99 394 
1139- 1 395 
1140- 3 395 
1140- 4 395 
1140- 5 395 
1140- 6 395 
1141- 7 395 
1141- 8 397 
1141- 9 397 
1142-10 397 
1142-11 398 
1142-12 398 
1142-13 398 
1142-14 398 
1142-15 399 
1142-16 399 
1143-17 399 
1143-18 399 
1143-19 400 
‘1143-20 400 
1143-21 401 
1143-22 402 
1144-23 402 
1144-24 402 
1144-25 402 
1144-26 402 
1144-28 403 
1144-29 403 
1145-30 403 
1145-31 403 


27 Cye 42 CI. 


Page Note Sec. 
1145-32 404 
1145-33 404 
1145-34 402 
1146-35 Landl. & 

T. § 114 
1146-36 Landl. & 
T. § 114 
1146-37 Landl. & 
T. § 114 
1146-38 Landl. & 
T. § 114 
1146-39 Landl. & 
T. § 114 
1146-42 406 

1146-43 406 
1147-44 406 
1147-45 406 
1147-46 407 
1147-47 407 
1147-48 407 
1147-49 408 
1147-50 408 
1147-51 409 
1147-52 409 
1148-53 409 
1148-54 409 
1148-55 409 
1148-56 410 
1148-57 149 
1149-58 148 
1149-59 410 
1149-60 410 
1149-62 411 
1149-63 heea: 
1149-65 412 
1150-66 412 
1150-67 412 
1150-68 412 
1150-69 413 
1150-70 413 
1150-71 413 
1150-72 413 
1150-73 413 
1150-74 414 
1150-75 414 
1150-76 414 
1150-77 414 
1151-78 414 
1151-79 415 
1151-80 415 
1151-81 416 
1151-83 416 
1152-84 416 
1152-85 416 
1152-86 834 
1152-87 834 
1152-88 418 
1152-89 417 
1153-90 417 
1153-91 417 
1153-92 417 
1153-93 417 
1153-94 417 
1153-95 417 


1153-97 Estoppel 
§ 25 

1154-98 Estoppel 
27 

1154-99 Saran 
1154- 2 Estoppel 
33 

1154- 6 Estoppel 
§ 83 


8 
1155- 9 410 
1155-10 420 
1155-11 419 
1155-12 419 
1155-13 419 
1155-14 421 
1155-15 421 
1156-16 420 
1156-17 420 
1156-18 420 
1156-19 529 
1156-20 422 
1156-21 422 
1157-22 528 
1157-23 537 
1157-24 535 
1157-25 535 
1157-26 534 
1157-27 5 584 
1157-28 421 
1158-29 421 
1158-30 421 
1158-31 421 
1158-32 421 


—o 
27 Cye 42 C.J. 


Page Note Sec. 
1158-33 423 
1158-34 423 
1158-35 423 
1158-36 423 
1158-37 424 
1158-38 424 
1159-39 424 
1159-40 424 
1159-41 424 
1159-42 425 
1159-43 425 
1159-44 425 
1160-45 425 
1160-46 426 
1160-47 426 
1160-48 426 
1160-49 426 
1160-50 426 
1160-51 426 
1161-52 426 
1161-53 426 
1161-54 427 
1162-56 428 
1162-57 428 
1162-58 428 
1162-59 428 
1162-60 429 
1162-61 429 
1162-62 429 
1162-63 429 
1162-64 429 
1162-65 429 
1162-66 430 
1162-67 430 
1162-68 430 
1162-69 430 
1162-70 430 
1162-71 430 
1162-72 430 
1162-73 431 
1162-74 431 
1162-75 431 
1162-76 431 
1163-77 431 
1163-78 431 
1163-79 431 
1163-80 432 
1163-81 432 
1163-82 432 
1163-83 432 
1163-84 433 
1164-85 434 
1164-86 434 
1164+87 435 
1164-88 435 
1164-89 436 
1164-90 436 
1164-91 437 
1164-92 437 
1165-93 437 
1165-94 437 
1165-95 438 
1165-96 439 
1165-97 439 
1165-98 439 
1166-99 439 
1166- 1 439 
1166- 2 439 
1166- 3 440 
1166- 4 440 
1166- 5 441 
1166- 6 441 
1166- 7 441 
1166- 8 441 
1167- 9 442 
1167-10 443 
1167-12 444 
1167-13 444 
1167-14 444 
1168-15 444 
1168-16 444 
1168-17 444 
1168-18 444 
1168-19 445 
1168-20 445 
1168-21 446 
1168-22 446 
1168-23 446 
1168-24 447 
1169-25 447 
1169-26 447 
1169-27 447 
1169-28 447 
1169-29 447 
1169-30 447 
1169-31 .. 448 
1170-32 448 
1170-33 448 
1170-34 448 


———— ee 
27 Cye 42 C.J. 


Page Note Sec. 
1170-35 448 
1170-37. 449 
1171-38 449 
1171-39 450 
1171-40 450 
1171-41 450 
1171-42 450 
1171-43 450 
1171-44 451 
1171-45 451 
1171-46 452 


1172-47 452 


1172-48 452 
1172-49 452 
1172-50 453 
1173-51 453 
1173-52 453 
1173-53 455 
1173-54 455 
1173-55 455 
1173-56 455 
1173-57 455 
1173-58 457 
1174-59 457 
1174-60 457 
1175-61 457 
1175-62 457 
1175-63 457 
1175-64 458 
1175-65 458 
1175-66 458 
» 1175-67 459 
1176-68 459 
1176-69 459 
1176-70 459 
1176-71 461 
1176-72 461 
1177-73 461 
1177-74 461 
1177-75 461 
1177-76 461 
1177-77 462 
1177-78 462 
1177-79 462 
1177-80 463 
1178-81 463 
1178-82 463 
1178-83 464 
1178-84 465 
1179-85 465 
1179-86 465 
1179-87 465 
1179-88 466 
1179-89 467 
1180-90 468 
1180-91 468 
1180-92 468 
1180-93 469 
1180-94 469 
1180-95 470 
1181-96 470 
1181-97 470 
1181-98 470 
1181-99 470 
1181- 1 470 
1181- 2 470 
1182- 3 470 
1182- 4 471 
1182- 5 471 
1182- 6 472 
1182- 7 472 
1182- 8 472 
1182- 9 473 
1182-10 473 
1183-11 474 
1183-12 474 
1183-13 474 
1184-14 475 
1184-15 475 
1184-16 476 
1184-17 476 
1184-18 477 
1185-19 477 
1185-20 477 
1185-21 477 
1185-22 478 
1186-23 478 
1186-24 478 
1186-25 478 
1186-26 478 
1186-27 478 
1186-28 479 
1186-29 479 
1187-30 479 
1187-31 479 
1187-32 479 
1187-33 479 
1187-34 479 
1187-35 479 


> bam z 
4 i 


2 
27 Cye 42 CI. 


Page Note Sec. 
1187-36 480 
1187-37 482 
1188-38 482 
1188-39 482 

4 1188-40 482 
1188-41 482 
1189-42 483 

- 1189-43 485 

1189-44 485 
re 1189-45 486 
1190-46 486 
1190-47 486 
1190-48 486 
1190-49 487 
1190-50 487 
1191-51 487 
1191-52 488 
1191-53 488 
1191-54 488 
1192-55 489 
1192-56 490 
1192-57 491 
1192-58 492 
1193-59 499 
1193-60 492. 
1193-61 493, 
1194-62 493 
1194-63 493 
1194-64 496 
1195-65 496 
1195-66 496 
1195-67 496 
1195-68 496 
1195-69 497 
1195-70 497 
1195-71 497 
1195-72 497 
1195-73 498 
1195-74 498 
1196-75 499 
1196-77 499 
1196-78 499 
1196-79 500 
1196-80 500 
1196-81 500 
1196-82 501 
1197-83 501 
1197-84 501 
1197-85 501 
1197-86 501 
1197-87 501 
1197-88 501 
1197-89 501 
1197-90 502 
1198-91 502 
1198-92 502 
1198-93 502 
1198-94 502 
1198-95 504 
1199-96 504 
1199-97 504 
1199-98 504 
1199-99 504 
1199- 1 504 
1199- 2 504 
1199- 3 505 
1200- 4 506 
1200- 5 506 
1200- 6 506 
1200- 7 506 
1200- 8 507 
1200- 9 507 
1201-10 507 
1201-11 507 
1201-12 507 
1201-13 508 
1201-14 508 
1202-15 508 
1202-16 508 
1202-17 508 
1202-19 509 
1202-20 509 
1202-21 510 
1203-22 510 
1203-23 510 
1203-24 510 
1203-25 510 
1203-26 510 
1203-27 511 
1203-28 511 
1203-29 511 
1203-30 611 
1203-31 511 
1204-32 511 
1204-33 511 
1204-34 514 
1204-35 514 
_ 1205-36 514 


1205-37 
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———— 
27 Cye 42 C.J. 


Page Note Sec. 
1205-38 514 
1205-39 613 
1205-40 514 
1205-41 514 
1205-42 514 
1206-43 514 
1206-44 514 
1206-45 514 
1206-46 516 
1206-47 517 
1206-48 517 
1207-49 518 
1207-50 518 
1207-51 519 
1207-52 519 
1207-53 519 
1208-54 519 
1208-55 520 
1208-56 520 
1208-57 520 
1208-58 520 
1208-59 521 
1208-60 521 
1208-61 521 
1209-62 521 
1209-63 522 
1209-64 522 
1209-65 522 
1209-66 523 
1209-67 523 
1209-68 523 
1209-69 524 
1209-70 524 
1210-71 524 
1210-72 524 
1210-73 524 
1210-74 524 
1210-75 525 
1210-76 525 
1210-77 525 
1210-78 526 
1210-79. 526 
1211-80 526 
1211-81 526 
1211-82 526 
1211-83 526 
1211-84 527 
1211-85 527 
1211-86 528 
1212-87 528 
1212-89 529 
1213-90 530 
1213-91 530 
1213-92 530: 
1213-93 530 
1214-94 530 
1214-95 531 
1214-96 531 
1214-97 531 
1214-98 531 
1214-99 531 
1214-1 531 
1214- 2 531 
1214- 3 532 
1215- 4 532 
1215-5 =. 582 
1215- 6 533 
1215- 7 533 
1215- 8 533 
1215- 9 533 
1216-10 533 
1216-11 533 
1216-12 534 
1216-13 534 
1216-14 534 
1216-15 534 
1216-16 535 
1217-17 535 
1217-18 536 
1217-19 537 
1217-20 537 
1217-21 537 
1218-22 537 
1218-23 538 
1218-24 538 
1218-25 538 
1218-26 538 
1219-27 538 
1219-28 538 
1219-29 538 
1219-30 538 
1219-31 538 
1219-32 539 
1219-33 539 
1219-34 539 
1220-35 539 
1220-36 539 
1220-37 539 
1220-38 539 


27 Cye 42 C.J. 


Page Note Sec. 
1220-39 540 
1220-40 540 
1220-41 541 
1220-42 541 
1221-48 542 
1221-44 542 
1221-45 542 
1221-46 542 
1221-47 542 
1221-48 542 
1221-49 542 
1221-50 543 
1221-51 542 
1222-52 544 
1222-53 544 
1222-54 544 
1222-55 545 
1222-56 545 
1222-57 546 
1223-58 546 
1223-59 546 
1223-60 546 
1223-61 546 
1223-62 546 
1224-63 546 
1224-64 547 
1224-65 547 
1224-66 547 
1224-67 547 
1224-68 547 
1224-69 547 
1225-70 548 
1225-71 548 
1225-72 548 
1225-73 548 
1225-74 550 
1226-75 550 
1226-76 550 
1226-77 550 
1226-78 550 
1226-79 550 
1226-80 550 
1226-81 551 
1226-82 551 
1227-83 551 
1227-84 551 
1227-85 552 
1227-86 552 
1227-87 552 
1227-88 552 
1227-89 553 
1228-90 553 
1228-91 553 
1228-92 554 
1228-93 555 
1228-94 555 
1229-95 556 
1229-96 556 
1229-97 556 
1229-98 556 
1229-99 556 
1229- 1 556 
1229- 2 556 
1229- 3 558 
1229- 4 560 
1229- 5 557 
1229- 6 557 
1229- 7 557 
1230- 8 564 
1230- 9 564 
1230-10 564 
1230-11 564 
1230-12 564 
1230-13 564 
1231-14 565 
1231-15 565 
1231-16 566 
1231-17 567 
1231-18 567 
1231-19 567 
1231-20 567 
1231-21 567 
1231-22 567 
1231-23 568 
1232-24 568 
1232-25 569 
1232-26 569 
1232-27 569 
1232-28 569 
1232-30 570 
1232-31 570 
1232-32 571 
1232-33 571 
1232-34 571 
1232-35 571 
1232-36 571 
1233-37 571 
1233-38 571 
1233-39 571 


MORTGAGES—Continued 
pas tO, 

27 Cye 42.C.J3. | 27 Cye 42 C.J. 

PageNoteSec. | Page Note Sec. 
1233-40 571 1244-41 591 
1233-41 571 1244-42 591 
1233-42 571 1244-43 591 
1234-43 571 1244-44 592 
1234-44 571 1244-45 592 
1234-45 571 1244-46 592 
1234-46 573 1244-47 593 
1234-47 573 1245-48 593 
1235-48 573 1245-49 593 
1235-49 573 1245-50 593 
1235-50 579 1245-51 593 
1235-51 579 1245-53 594 
1235-52 579 1245-54 594 
1235-53 579 1245-55 594 
1235-54 574 1245-56 595 
1235-55 575 1245-57 595 
1235-56 575 1246-58 596 
1235-57 575 1246-59 596 
1235-58 575 1246-61 597 
1235-59 575 1246-62 597 , 
1236-60 576 1246-63 597 
1236-61 576 1246-64 597 
1236-62 577 1247-65 597 
1236-63 577 1247-66 599 
1237-64 577 1247-68 598 
1237-65 578 1247-70 601 
1237-66 578 1247-71- 601 
1237-67 578 1247-72 601 
1237-68 578 1248-73 601 
1237-69 578 1248-74 601 
1237-70 578 1248-75 601 
1237-71 580 1248-76 601 
1238-72 580 1248-77 602 
1238-73 580 1248-78 602 
1238-74 580 | .1248-79 603 
1238-75 581 1248-80 603 
1238-76 581 1249-81 603 
1238-77 581 1249-82 603 
1238-78 581 1249-83 603 
1239-79 581 1249-84 604 
1239-80 581 1250-85 604 
1239-81 581 1250-86 606 
1239-82 581 1250-87 605 
1239-83 581 1250-88 605 
1239-84 581 1251-89 605 
1239-85 581 1251-90 609 
1239-86 581 1251-91 609 
1239-87 581 1251-92 609 
1240-88 581 1251-93 609 
1240-89 581 1251-94 610 
1240-90 584 1252-95 612 
1240-91 584 1252-96 612 
1240-92 583 1252-97 612 
1240-93 583 1252-98 612 
1240-94 583 1252-99 612 
1240-95 584 1252- 1 612 
1241-96 584 1252- 2 612 
1241-97 584 1252- 3 612 
1241-98 590 1252- 4 612 
1241-99 585 1252- 5 612 
1241- 1 585 1253- 6 613 
1241 2 586 1253- 7 613 
1241- 3 586 1253- 8 613 
1241- 4 586 1253-9 | 614 
1241- 5 586 1253-10 614 
1241- 6 586 1253-11 614 
1241- 7 586 1253-12 614 
1242- 8 586 1254-13 615 
1242- 9 586 1254-14 615 
1242-10 576 1254-15 615 
1242-11 586 1254-16 615 
1242-12 587 1254-17 616 
1242-13 587 1254-18 616 
1242-14 587 1254-19 616 
1242-15 587 1255-20 616 
1242-16 588: 1255-21 617 
1242-17 588 1255-22 617 
1242-18 588 1255-23 617 
1242-19 586 1255-24 617 
1242-21 583 1255-25 618 
1242-22 588 1256-26 618 
1243-23 588 1256-27 648 
1243-24 588 1256-28 618 
1243-25 588 1256-29 619 
1243-26 588 1256-30 619 
1243-27 588 1256-31 619 
1243-28 589 1257-32 619 
1243-29 589 1257-33 620 
1243-30 589 1257-34 620 
1243-31 589 1257-35 621 
1243-32 589 1258-36 621 
1243-33 589 1258-37 621 
1243-34 590 1258-38Taxation 
1243-35 590 1258-39Taxation 
1243-36 590 1259-40 Taxation 
1244-37 590 1259-41 623 
1244-38 590 1259-42 623 
1244-39 591 | ; 1259-43 623 
1244-40 591 1259-44 623 


27 Cye 42 C.I. 
Page Note Sec. 


1259-46 625 


5 
1260-52 Fire F 


§§ 9,8 
1261-53 Fire Ins. 
§§ 9, 81 
1261-54 Fire Ins. 
§§ 9, 81 
1261-55 Fire Ins. 
§§ 11,81 
1261-56 Fire Ins. 
§§ 11, 81 
1261-57 Fire Ins. 
§§ 11, 81 
1261-58 Fire Ins. 
§§ 11, 81 
1261-59 Fire Ins. 
§§ 11, 81 
1261-60 Fire Ins. 
§§ 9, 81 
1261-61 ae Ins. 
81 


1261-62 


1262-63 627 
1262-64 627 
1262-65 627 
1262-66 627 
| 1263-67 626 
1263-68 627 
1263-69 627 
1263-70 627 
1263-71 628 
1263-72 628 
1263-73 628 
1264-74 628 
1264-75 628 
1264-76 629 
1265-77 629; 
1265-78 629 
1265-79 630 
1265-80 630 
1265-81 630 
1265-82 630 
1266-83 630 
1266-85 631 
1266-86 631 
1266-87 631 
1266-88 631 
1266-89 631 
1266-90 631 
1266-91 631 
1266-92 632 
1267-93 632 
1267-94 633 
1268-95 634 
1268-96 635 
1268-97 636 
1269-98 636 
1269-99 637 
1269- 1 637 
1269- 2 637 
1270- 3 637 
1270- 4 637 
1270- 5Replevin 
1270- 6 637 
1270- 7 638 
1270- 8 638 
1271- 9 638 
1271-10 638 
1271-11 638 
1271-12 638 
1271-13 639 
1271-14 639 
1271-15 639 
1271-16 639 
1272-17 640 
1272-18 640 
1272-19 640 
1272-20 640 
1272-21 640 
1272-22 641 
1272-23 641 
1272-24 641 
1273-25 641 
1273-26 641 
1273-27 641 
1273-28 641 
1273-29 642 
1274-31 644 
1274-32 644 
1274-33 644 
1274-34 644 
1274-35 644 
1274-37 645 
1275-88 | 645 


Vee a er 
27 Cye 42 C.J. 


Page Note Sec. 
1275-39 645 
1275-40 645 
1275-41 645 
1275-42 645 
1275-43 645 
1275-44 645 
1275-45 645 
1275-46 646 
1276-47 646 
1276-49 647 
1276-50 647 
1276-51 648 
1276-52 648 
1276-53 648 
1277-54 648 
1277-55 649 
1277-56 649 
1277-57 649 
1277-58 649 
1277-59 650 
1277-60 650 
1277-61 651 
1277-62 651 
1277-63 651 
1277-64 652 
1278-65 652 
1278-66 652 
1278-67 652 
1278-69 653 
1279-70 653 
1279-71 653 
1279-72 653 
1279-73 653 
1280-75, 660 
1280-76 659 
1280-77. 659 
1280-78 662 
1280-79 662 
1280-80 662 
1280-81 666 
1280-83 665 
1281-84 665 
1281-85 665 
1281-86 667 
1281-87 667 
1281-88 667 
1281-89 667 
1281-90 667 
1281-91 667 
1281-92 672 
1282-94 672 
1282-95 686 
1282-96 688 
1282- 1 694 
1282- 2 680 
1282- 3 680 
1283- 4 655 
1283- 5 691 
1283- 6 655 
1283- 7 665 
1283- 8 681 
1283-10 683 
1283-11 684 
1283-12 684 
1284-13 682 
1284-14 682 
1284-15 673 

_ 1284-16 673 
1284-17 673 
1284-18 673 
1285-19 673 
1285-20 673 
1285-21 670 
1285-23 675 
1285-24 675 
1285-25 675 
1286-26 655 
1286-27 690 
1286-28 690 
1286-30 690 
1286-31 685 
1287-32 685 
1287-33 686" 
1288-34 686 
1289-35 687 
1289-36 687 
1289-37 687 
1289-38 688 
1289-39 658 
1290-42 673 
1290-43 670 
1290-44 670 
1290-45 736 
1290-46 736 
1290-47 735 
1290-48 736 
1291-49 736 
1291-50 689 
1291-51 689 


eo TS 
27 Cye 42 C.J. 


Page Note Sec. 
1291-52 689 
1291-53 689 
1292-54 689 
1292-55 689 
1292-58 689 
1292-59 689 
1293-60 689 
1293-61 691 
1293-62 691 
1293-63 691 
1293-64 691 
1293-65 691 
1293-66 691 
1293-67 691 
1293-68 691 
1293-69 692 
1294-70 689 
1294-71 689 
1294-72 692 
1294-73 692 
1294-74 692 
1294-75 693 
1294-76 693 
1294-77 693 
1294-78 693 
1295-79 678 
1295-80 ' 678 
1295-81 678 
1295-82 678 
1295-83 678 
1295-84 678 
1296-85 678 
1296-86 678 
1296-87 678 
1296-88 679 
1296-89 679 
1296-90 679 
1296-91 679 
1296-92 695 
1297-93 696 
1297-94 692 
1297-95 692 
1297-96 692 
1297-98 696 
1297-99 698 
1297- 1 698 
1298- 2 695 
1298- 3 695 
1298- 4 695 
1298- 5 696 
1298- 6 696 
1298- 7 696 
1298- 8 723 
1299-10 722 
1299-12 696 
1299-13 730 
1299-14 697 
1299-15 697 
1299-16 697 
1299-17 697 
1299-18 697 
1300-19 700 
1300-20 700 
1300-21 700 
1300-22 700 
1300-23 702 
1300-24 702 
1301-25 702 
1301-26 701 
1301-28 701 
1301-29 701 
1301-30 708 
1301-31 708 
1301-32 708 
1302-34 705 
1302-35 705 
1302-36 705 
1302-37 705 
1302-38 705 
1302-39 705 
1302-40 705 
1302-41 705 
1302-42 705 
1303-43 704 
1303-44 704 
1303-45 702 
1303-46 702 
1303-47 715 
1304-49 688 
1304-50 688 
1304-51 688 
1304-52 687 
1304-53 686 
1304-54 685 
1304-55 706 
1305-56 706 
1305-57 706 
1305-58 706 
1306-59 706 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


Xil 
MORTGAGES—Continued 

27 Cye 42.0.3. | 27 Cye 42.0.3. | 27 Cye 42.0.3. | 27 Cye 42 C.3. | 27 Cye 42 C.J. | 27 Cye 42 C5. 

Page NoteSec. | PageNoteSec. | Page NoteSec. | Page NoteSec. | Page NoteSec. | Page Note Sec. 
1306-60 706 | 1322-66 715 | 1339-68 751 | 1360-81 815 | 1376-86 866 | 1388-81 Agency 

~ 1306-61 706 | 1322-67 715 | 1339-69 752 | 1360-82 815 | 1376-87 866 § 256 
1306-62 706 | 1322-68 716 | 1339-70 752 | 1360-83 815 | 1376-88 866 | 1388-82 Agency 
1306-63 706 | 1322-69 717 | 1339-71 753 | 1360-84 830 | 1376-89 866 § 668 
1307-64 706 | 1322-70 674 1 1339-72 753 | 1361-85 830. | 1376-90 867 | 1388-83 Agency 
1307-65 706 | 1323-71 716 | 1340-73 754 | 1361-87 830 | 1377-91 867 § 260- 
1307-66 711 | 1323-72 716 | 1340-74 754 | 1361-88 830 | 1377-92 867 | 1389-84 Agency 
1307-67 673 | 1323-73 716 | 1340-75 754 | 1361-89 831 | 1377-93 868 § 260 
1307-68 720 | 1323-74 716 | 1340-76 787 | 1361-90 831 | 1377-94 868 | 1389-85 Agency 
1307-69 673 | 1323-75 716 | 1340-77 787 | 1361-91 832 | 1377-95 868 § 257 
1308-70 722 | 1323-76 716 | 1340-78 745 | 1262-93 774 | 1377-96 ' 868 | 1389-86 Agency 
1308-71 730 | 1324-77 718 | 1341-79 746 | 1362-94 833] 1377-97 868 § 272 
1308-72 731 | 1324-78 716 | 1342-81 805 | 1362-95 833 | 1377-98 869 || 1389-87 Agency 
1308-74 725 | 1324-79 712 | 1342-82 755 | 1362-96 833 | 1378-99 869 § 256 
1308-75 725 | 1325-80 720 | 1342-85 756 | 1362-97 Usury | 1378- 1 869 | 1389-88 900 
1308-76 710 | 1326-81 716 | 1343-88 756 | 1362-98 Usury | 1378- 2 869 .| 1389-89 900 
1308-77 726 | 1327-82 713 | 1343-89 756.| 1363-99 Usury | 1378- 3 869 | 1389-90 901 
1308-78 726 | 1327-83 713 | 1343-90 756 | 1363-1 Usury | 1378- 4 870 | 1390-91 901 
1308-79 726 | 1327-84 713 | 1343-91 757 | 1363-2 Usury | 1378-5 $70 || 1390-92 901 
1308-80 725 | 1827-85 713 | 1344-92 759 | 1363-3 834 | 1379- 6 871 | 1390-93 901 
1309-81 1097 | 1327-86 713 | 1344-93 Subrog. | 1364- 4 834 | 1379-7 878 | 1390-94 Sunday 
1309-82 1097 | 1327-87 713 | 1344-94 761 | 1364-5 835 | 1379- 9 872 | 1390-95 - 902 
1309-83 1035 | 1328-88 715 | 1344-97 764 | 1364- 6 835 | 1380-11 873 | 1390-96 905 
1309-84 729 | 1328-89 715 | 1345-98 767 | 1364-7 835 | 1380-12 372 | 1390-97 905 
1309-85 729 | 1328-90 716 | 1345-99 767 | 1364- 8 836 | 1380-13 373 | 1390-98 905 
1309-86 729 | 1328-91 716 | 1345-1 768 | 1364-9 836 | 1380-14 873 | 1390-99 906 
1309-87 729 | 1328-92 715 | 1345- 2 768 | 1365-10 836 | 1380-15 873 | 1391-1 905 
1310-88 729 | 1328-93 715 | 1345-3 768 | 1365-11 837 | 1381-16 873 | 1391- 2 907 
1310-89 711 | 1328-94 678 | 1345- 4 768 | 1365-13 837 | 1381-17 872 | 1391- 3 907 
1310-90 711 | 1329-95 667 | 1345-5 768 | 1365-14 837 | 1381-18 874 | 1391- 4 905 
1310-91 729 | 1329-96 667 | 1345- 6 771 | 1365-15 838 | 1381-19 874 | 1391- 5 903 
1310-92 729 | 1329-97 667 | 1346-7 771 | 1365-16 838 | 1381-20 874 | 1391- 6 958 
1310-93 729 | 1329-98 709 | 1346- 8 771 | 1365-17 838] 1382-21 875 | 1391-7 958 
1310-94 729 | 1329-99 667 | 1346- 9 771 | 1365-19 839 | 1382-22 875 | 1391- 8 957 
1311-95 729 | 1329-1 709 | 1346-10 772 | 1365-20 839 | 1382-23 876 | 1391-10 903 
1311-96 729 | 1330- 2 709 | 1346-11 772 | 1366-21 840 | 1382-24 876 | 1391-11 903, 
1311-97 729 | 1330-3 709 | 1346-12 772 | 1366-22 840 | 1383-25 876 | 1392-13 909 
1311-98 729 | 1330- 4 709 | 1346-13 773 | 1366-23 840 | 1333-26 876 | 1392-14Payment 
1311-99 729 | 1330-5 709 | 1346-14 773-| 1366-24 842 | 1383-27 Taxa-| 1392-15 909 
1311- 1 729 | 1330- 6 709 | 1347-15 774 | 1367-25 842 tion | 1392-16 909 
1311- 2 729 | 1330-7 709 | 1347-16 773 | 1367-26 862 | 1383-28 876 | 1392-17 907 
1311- 3 729 | 1330- 8 709 | 1347-17 773 | 1367-27 862 } 1383-29 876 | 1392-18 942 
1311- 4 729 | 1330-9 709 | 1347-18 773 | 1367-28 862' | 1383-30 876 | 1393-19 910 
1312- 5 729 | 1330-10 709 | 1347-19 773 | 1367-29 844 | 1383-31 876 | 1393-20 910 
1312- 6 696 | 1330-11 709 | 1347-20 775 | 1368-30 846 | 1383-32 876 | 1393-21 910 
1312-7 699 | 1331-12 709 | 1347-22 781 | 1368-31 846 | 1383-33 876 | 1393-22 910 
1312- 8 699 | 1331-13 709 | 1347-23 782 | 1368-32 843 | 1383-34 876 | 1393-23 910 
1312- 9 699 | 1331-14 709 | 1848-24 781 | 1368-33 843 | 1383-35 877: | 1393-24 910 
1312-10 699 | 1331-15 709 | 1348-25 781 | 1368-34 847 | 1384-36 877 | 1393-25 910 
1312-11 715 | 1331-16 709 | 1348-26 781 | 1369-35 850 | 1384-37 877 | 1393-26 904 
1313-12 715 | 1332-17 709 | 1348-27 777 | 1369-36 849 | 1384-38 Dower | 1394-27 895 
1313-13 715 | 1332-18 709 | 1348-28 777 | 1369-37 849 94,95 | 1394-28 911 
1313-14 716 | 1332-19 709 | 1348-29 777, | 1369-38 850 | 1384-39 878 | 1394-29 911 
1313-15 716 | 1332-20 709 | 1348-30 777 | 1369-39 851 | 1384-40 878 | 1394-30 911 
1313-16 710 | 1332-21 709 | 1348-31 778 | 1370-40 851 | 1384-41 878 | 1394-31 911 
1313-17 715 | 1333-22 709 } 1349-32 779 | 1370-41 852 | 1384-42 878 | 1394-32 911 
1313-18 673 | 1333-23 709 | 1349-33 779 | 1370-42 853 | 1384-43 878 | 1394-33 911 
1313-19 732 | 1333-24 709 | 1349-34 770 | 1370-43 853 | 1384-44 8783 | 1394-34 911 
1313-20 710 | 1333-25 998 } 1349-35 770 | 1370-44 854 | 1384-45 879 | 1394-35 911 
1313-21 710 | 1333-26 998 | 1350-36 806 | 1370-45 854 | 1384-46 879 | 1394-36 911 
1313-22 710 | 1333-27 998 | 1351-37 819 | 1370-46 854 | 1384-47 880 | 1394-37 911 
1313-23 695 | 1333-29 740 | 1351-38 819 | 1371-47 855 | 1384-48 880 | 1394-38 912 
1314-24 695 | 1334-30 740 | 1351-39 819 | 1371-48 855 | 1385-49 ° 881 | 1394-89 912 
1314-25 731 | 1334-31 740 | 1351-40 819 | 1371-49 855 | 1385-50 881 | 1394-40 912 
1314-26 728} 1334-32 740 | 1351-41 816 | 1371-50 856 | 1385-51 gg2 | 1394-41 912 
1314-27 728.) 1334-33 742 | 1352-42 825 | 1371-51 856 | 1385-52 832 | 1395-42 891 
1314-29 729 | 1334-34 741 | 1352-43 788 | 1371-52 857 | 1385-53 832 | 1395-43 895 
1314-32 719 | 1334-35 Dedica- | 1352-44 787 | 1371-53 857 | 1385-54 883 | 1395-44 891 
1314-33 719 tion § 20 | 1352-45 783 | 1372-54 858 | 1385-55 883 | 1895-45 891 
1314-34 719, | 1334-36 Dedica- | 1352-46 783 | 1372-55 858 | 1385-56 883 | 1395-46 959 
1315-35 719 tion §20 | 1353-47 806 | 1372-56 858 | 1386-57 884 | 1395-47 893 
1315-37 720 | 1335-37 742 | 1354-48 806 | 1372-57 858 | 1386-58 ggg | 1395-48 996 
1315-38 720! | 1335-38 743 | 1354-49 826 | 1372-58 859 | 1386-59 898 | 1395-49 996 
1315-39 720 | 1335-39 743 | 1354-50 832 | 1372-59 859 | 1386-60 898 | 1395-50 996 
1315-40 676 | 1335-40 743 | 1354-51 814 | 1372-60 859 | 1386-61 ggg | 1396-51 996 
1315-41 676. | 1335-41 743 | 1354-54 770 | 1372-61 860 | 1386-62 g9g | 1396-52 996 
1315-42 720 | 1335-42 744 | 1355-55 812 | 1373-62 861 | 1386-63 898 | 1396-53 891 
1316-43 676 | 1335-43 744 |] 1355-56 813 | 1373-63 861 | 1386-64 898 | 1397-54 891 
1316-44 676 | 1335-44 744 | 1355-57 813 | 1373-64 858 | 1386-65 898 | 1397-55 891 
1316-45 676 | 1335-45 744 | 1355-58 809 | 1373-65 861 | 1386-66 898 | 1397-56 891 
1316-47 676 | 1335-46 744 | 1356-59 809 | 1373-67 863 | 1387-68 898 | 1897-57 891 
1316-48 678 | 1336-50 747 | 1356-60 809 | 1374-68 863 | 1387-69 g9g | 1397-58 891 
1317-49 678 | 1336-51 747 | 1356-61 809 | 1374-69 868 | 1387-70 g99 | 1397-59 897 
1317-50 678 | 1336-52 747 | 1356-62 809 | 1374-70 868 | 1387-71 899 | 1397-61 896 
1317-51 678 | 1336-53 747 | 1356-63 808 | 1374-71 864 | 1387-72 899 | 1397-62 892 
1317-52 713, | 1337-54 746 | 1356-64 808 | 1374-72 864 | 1387-73 899 | 1397-63 892 
1317-53 720 | 1337-55 750 | 1356-65 789 | 1375-73 864 | 1388-74 899 | 1397-64 892 
1318-54 733 | 1337-56 750 | 1357-67 786 | 1375-74 864 | 1388-75 399 | 1397-65 892 
1318-55 733 | 1337-57 746 | 1358-68 786 | 1375-75 864 | 1388-76 Ex. & | 1397-66 892 
1318-56 721 | 1337-58 748 | 1358-69 786 | 1375-76 865 Ad. §342 | 1397-67 914 
1318-57 721 | 1337-59 748 | 1358-70 786 | 1375-77 865 | 1398-77 Ex. & | 1398-68 914 
1319-58 721 | 1338-60 748 | 1358-71 786 | 1375-78 865 Ad. § 342 1398-69 917 
1319-59 721 | 1338-61 747 | 1358-73 785 | 1375-79 865 | isge-7g Fx. & | 1398-70 917 
1319-60 721 | 1338-62 747 | 1358-74 791 | 1375-80 865 z ae 1398-71 917 
1319-61 678 | 1338-63 463 | 1359-75 792 | 1375-81 865 Ad. §342 | 4398-72 917 
1320-62 711 | 1339-64 463 | 1359-76 802 | 1376-82 865 | 1888-79 Agency | 1398-73 917 
1321-63 714 | 1339-65 463 | 1359-77 802 | 1376-83 865 § 256 | 1398-74 918 
1321-64 711 | 1339-66 751 | 1359-78 793 | 1376-84 866 | 1388-80 Agency | 1399-75 918 
1321-65 711 | 1339-67 751 | 1359-79 797 | 1376-85 866 § 256 | 1399-76 918 


(Gee FR aS 
27 Cye 42 C.J. 


Page Note Sec. 
1399-77 915 
1399-78 915 
1399-79 915 
1399-80 915 
1399-81 915 
1399-82 915 
1399-83 916 
1400-84 915 
1400-85 915 


1400-86 Payment 
1400-87 Payment 
1401-88 Payment 
1401-89 Payment 
1401-90 Payment 
1401-91 Payment 
1401-92 Payment 
1401-93 Payment 
1401-94 Payment 
1401-95 Payment 
1401-96 Payment 
1401-97 Payment 
1401-98 Payment 
1401-99 Payment 
1401- 1Payment 
1402- 2Payment 
1402- 3Payment 
1402— 4Payment 
1402- 5Payment 


1402-6 885 
1402-7 885 
1402-8 885 
1402-9 885 
1403-10 885 
1403-11 943 
1403-12 885 
1403-13 960 
1403-14885 
1403-15 919 
1403-16 919 
1403-17 919 
1403-18 959 
1404-19 931 
1404-20 919 
1404-21 942 
1404-22 886 
1404-23 887 
1405-24 887 
1405-25 887 
1405-26 887 
1405-27 888 
1405-28 890 
1405-29 885 
1405-30885, 
1406-32 956 
1406-33 955 
1406-34 955 
1406-35 955 
1406-37 941 
1406-38 941 
1406-40 925 
1406-41 925 
1406-42 922 
1407-43 923 
1407-44 95 
1407-45 930 
1407-46 929 
1407-47 926 
1407-48 926 
1407-49 926 
1407-50 926 
1407-51 926 
1407-52 (926 
1407-53 (927 
1408-54 927 
1408-55 927 
1408-56 927 
1408-57 (927 
1408-58 927 
1408-59 924 
1408-60 924 
1408-61 921 
1408-62 924 
1408-63 920 
1409-64 920 
1409-65 920 
1409-66 920 
1409-67 920 
1409-68 Interest 

§ 145 
1409-69 921 
1409-70 921 
1409-71 929 
1409-72 929 
1409-73 929 
1410-74 944 
1410-75 954 
1410-77945 
1411-78 945 
1411-79 945 


a FTO OO 
27 Cye 42 C.J. 


Page Note Sec. 
1411-80 945 
1411-81 945 
1411-82 945 
1411-83 946 
1411-84 947 
1411-85 948 
1412-86 948 
1412-87 949 
1412-88 949 
1412-89 950 
1412-91 952 
1412-92 952 
1413-93 952 
1413-94 952 
1413-95 952 
1413-96 953 
1413-97 953 
1413-98 944 
1413-99 943 
1414- 1 943 
1414- 2 943 
1414- 3 943 
1414- 4 943 
1414- 5 943 
1414- 6 943 
' 1414-7 943 
o1414- 9 961 
1415-10 972 
1415-11 972 
| 1415-12 972 
1415-13 972 
1415-14 961 
1415-15 999 
1415-16 999 
1416-17 999 
1416-18 999 
1416-19 1000 
1416-20 933 
1416-21 721 
1416-22 933 
1416-23 Ex. & 
Ad. § 342 
1416-24 934 
1417-25 933 
1417-26 935 
1417-27 935 
1417-28 935 
1417-29 935 
1417-30 959 
1418-31 959 
1418-32 932 
1418-33 937 
1418-34 932 
1418-35 932 
1418-36 936 
1418-37 936 
1419-38 936 
1419-39 936 
1419-40 936 
1419-41 936 
1419-42 936 
1419-43 958 
1419-44 886 
1419-46 936 
1419-47 932 
1419-49 937 
1420-50 937 
1420-51 937 
1420-52 939 
1420-53 939 
1420-54 939 
1420-55 549 
1420-56 549 
1420-57 940 
1421-58 940 
1421-59 940 
1421-60 941 
1421-61 941 
1421-62 941 
1421-63 941 
1421-64 962 
1421-65 962 
1421-66 962 
1421-67 964 
1421 964 
1421-69 964 
1421-70 964 
1421-71 964 
1422-72 968 
1422-73 968 
1422-74 968 
1422-75 967 
1422-76 967 
1422-77 967 
1422-78 967 
1422-79 967 
1422-80 1001 
1422-81 1001 
1423-82 1001 


ee 
27 Cyc 42 C.J. 
- Page Note Sec. 
1423-83 972 


1423-84 972 
1423-85 972 
1423-86 972 
1423-87 972 
1423-88 971 
1423-89 973 
1424-90 973 
1424-91 973 
1424-92 973 
1424-93 973 
1424-94 973 
1424-95 974 
1424-96 974 
1424-97 974 
1424-98 974 
1424-99 974 
1424- 1 974 
1425- 2 975 
1425- 3 975 
1425- 4 976 
1425- 5 976 
1425- 6 977 
1425- 7 977 
1425- 8 977 
1425- 9 978 
1426-11 979 
1426-12 979 
1426-13 988 
1426-14 979 
1426-15 983 
1426-16 983 
1426-17 983 
1426-18 983 
1426-20 982 
1426-21 982 
1426-22 731 
1427-23 731 
1427-24 980 
1427-25 980 
1427-26 980 
1427-27 980 
1427-28 980 
1427-29 988 
1427-30 988 
1427-31 981 
1427-32 981 
1427-33 981 
1427-34 981 
1428-35 981 
1428-36 982 
1428-37 982 
1428-38 982 
1428-39 982 | 
1428-40 982 
1428-41 982 
1428-42 985 | 
1428-43 985 
1428-44 985 
1428-45 985 
1428-46 985 
1428-47 985 
1428-48 986 
1429-49 986 
1429-50 995 
1429-51 995 
1429-52 995 
1429-53 547 
1429-54 989 
1430-56 995 | 
1430-58 995 
1430-60 1002 
1430-61 996 
1430-63 997 | 
1431-64 997 
1431-65 _ 997 
1431-66 997 
1431-67 991 
1431-68 991 
1431-69 989 
1432-70 992 
1432-71 992 
1432-72 989 
1433-73 Records 
1433-74 993 
1433-75 989 
1433-76 989 
1434-77 994 
1434-78 989 
1434-80 990 
1434-81 990 
1434-82 990 
1434-83 990 
1434-84 990 
1434-85 998 
1434-86 998 
1435-87 998 


1435-88 998 
1435-89 Subrog. 


_CYC-CORPUS JURIS | PARALLEL REFERENCE TABLE 


—— 
27 Cye 42.C.9. 


Page Note Sec. 


1435-90 
1435-91 
1435-92 
1435-93 
1435-94 
1436-95 
1436-96 
1436-97 
1436-98 
1436-99 
1437-1 
1437— 2 
1437- 3 
1437- 4 
1437- 5 
1437- 6 
1438- 7 
1438- 8 
1438- 9 
1438-10 
1438-11 
1439-12 
1439-13 
1439-14 
1439-15 
1439-16 
1439-17 
1439-18 
1439-19 
1439-20 
1439-21 
1439-22 
1440-23 
1440-24 
1440-25 
1440-26 
1440-27 
1440-28 
1440-29 
1440-30 
1440-32 


. 1440-33 


1440-34 
1440-35 
1440-36 
1440-37 
1440-38 
1441-39 
1441-40 
1441-41 
1441-42 
1441-43 
1441-44 
1441-45 
1441-46 


Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 
Subrog. 

1200 

1207 


1201. 


1204 
1205 
1206 
1223 


1223 | 


1223 


1201 
1204 


MORTGAGES—Continued 


27 Cye 42C.J. 
Page Note Sec. 


1445-91 1211 
1445-92 1270 
1445-93 1273 
1445-94 1271 
1445-95 1272 
1445-96 1281 
1445-97 1275 
1446-98 1310 
1446-99 1270 
1446- 1 1276 
1446- 2 1321 
1446- 3 1321 
1446- 4 1321 
1446- 5 1293 
1446-— 6 1293 
1446- 7 1287 
1446- 8 1292 
1446- 9 1294 
1446-10 1294 
1446-11 1294 
1446-12 1294 
1446-13 1306 
1447-14 1306 
1447-15 1306 
1447-16 1308 
1447-17 1308 
1447-18 1309 
1447-19 1309 
1447-20 1309 
1447-21 1313 
1447-22 1313 
1447-23 1312 
1447-24 1312 
1447-25- 1314 
1447-26 1314 
1447-27 1214 
1447-28 1314 
1447-29 1317 
1448-30 1316 
1448-31 1316 
1448-32 1319 
1448-33 1319 
1448-34 1319 
1448-35 1320 
1448-36 1320 
1448-37 1320 
1448-38 1325 
1448-39 1327 
1448-40 1327 
1449-41 1327 
1449-42 1341. 
1449-43 1341 
1449-44 1341 
1449-45 2081 
1449-46 1341 
1449-47 1341 
1449-48 1342 
1450-50 1342 
1450-51 1343 
1450-52 1343 
1450-53 1343 
1450-54 1343 
1450-55 1343 
1450-56 1343 | 
1450-57 1343 
1450-58 1343 
1451-59 1021. 
1451-60 1023 
1451-61 1046 
1451-62 1047 
1451-63 1022 
1451-64 1075) 
1452-66 1045 
1452-68 891 
1452-69 920° 
1452-70 952 
1453-71 1347 
1453-72 1348% 
1453-73 1352 
1453-74 1350 
1453-75 1347 
1453-76 1351 
1453-77 1351 
1453-78 1348 
1453-79 1348 
1454-81 1352 
1454-82 1352 
1454-83 1352 
1454-84 1352 
1454-85 1353 
1454-86 1353 
1454-87 1353 
1455-88 1353 
1455-89 1353 
1455-90 1354 
1455-91 1353 
1455-92 1353 
1455-93 1353 
1455-94 1353 


1455-95 
1455-96 
1456-97 
1456-98 
1456-99 
1456- 1 
1456- 2 
1456- 3 
1456— 4 


27 Cye 42 C.J. 
Page Note Sec. 


1353 
1355 
1356 
1356 
1356 
1357 


1357" 


27 Cye 42C.J. 


Page Note Sec. 
1465-97 1384 
1465-98 1384 
1465-99 1377 
1466- 1 1377 
1466- 2 Agency 

§ 295 
1466- 3 1377 
1466- 4 1385 
1466- 5 1385 
1466- 6 1385 
1466- 7 1386 
1466- 8 1386 
1466- 9 1386 
1466-10 1387 
1467-11 1387 
1467-12 1387 
1467-13 1387 
1467-14 1387 
1467-15 1387 
1467-16 1387 

1467-17 1386 
1467-18 1388 
1467-19 1388 
1467-20 1390 
1467-21 1388 
1467-22 1389 
1467-23 1390 
1468-24 1390 
1468-25 1390 
1468-26 1391 
1468-27 1391 
1468-28 1391 
1468-29 1391 
1468-30 1391 
1468-31 1391 
1469-32 1392 
1469-33 1392 
1469-34 1393 
1469-35 1393 
1469-36 1393 
1469-37 1393 
1469-38 ° 1394 
1469-39 1394 
1469-40 1394 
1470-41 1395 
1470-42 1395 
1470-43 1395, 
1470-44 1397 
1470-45 1397 
1470-46 1397 
1470-47 1397 
1470-48 1397 
1471-49 1397 
1471-50 1398 
1471-51 1398 
1471-52 1399 
1471-53 1400 
1471-54 1400 
1471-55 1400 
1471-56 1401 
1472-57 1401 
1472-58 1401 
1472-59 1401 
1472-60 1406 
1472-61 1406 
1472-62 1406 
1472-63 1406 
1473-64 1407 
1473-65 1407 
1473-66 1406 
1473-68 1402 
1473-69 1402 
1473-70 1404 
1473-71 1402 
1474-72 1402 
1474-73 1408 
1474-74 1408 
1474-75 1408 
1474-76 1408 
1474-77 1408 
1474-78 1409 
1474-79 1409 
1474-80 1409 
1474-81 1410 
1475-82 1410 
1475-83 1411 
1475-84 1411 
1475-85 1411 
1475-86 1411 
1475-87 1412 
1475-88 1412 
1475-89 1412 
1476-90 1412 
1476-91 1413 
1476-92 1413 
1476-93 1413 
1476-94 1414 
1476-95 1414 
1476-96 1414 


27 Cye 42 C.J. 


Page Note Sec. 
1476-97 1414 
1476-98 1414 
1477-99 1414 
1477- 1 1414 
1477- 2 1415 
1477- 3 1415 
1477- 4 1415 
1477- 5 1415 
1477- 6 1415 
1477- 7 1415 
1478- 8 1412 
1478- 9 1377 
1478-10 1416 
1478-11 1416 
1478-12 1416 
1478-13 1417 
1478-14 1417 
1478-15 1417 
1479-16 1417 
1479-17 1417 
1479-18 1417 
1479-19 1418 
1479-20 1418 
1479-21 1418 
1479-22 1418 
1479-23 1419 
1479-24 1419 
1479-25 1419 
1480-26 1421 
1480-27 1421 
1480-28 1421 
1480-29 1421 
1480-30 1422 
1480-31 1422 
1481-32 1422 
1481-33 1422 
1481-34 1424 
1481-35 1424 
1481-36 1424 
1481-37 1424 
1481-38 1425 
1482-39 1425 
1482-40 1425 
1482-41 1426 
1482-42 1426 
1482-43 1426 
1482-44 1427 
1482-45 1428 
1483-46 1428 
1483-47 1428 
1483-48 1434 
1483-49 1428 
1483-50 1429 
1484-52 1430 
1484-53 1430 
1484-54 1435 
1484-55 1430 
1484-56 1430 
1485-57 1431 
1485-58 1431 
1485-59 1431 
1485-60 1431 
1485-61 1431 
1485-62 1431 
1485-63 1431 
1485-64 1431 
1485-65 1431 
1485-66 1431 
1485-67 1431 
1485-68 1433 
1485-69 1433 
1485-70 1433 
1485-71 1436 
1486-72 1436 
1486-73 1436 
1486-74 1436 
1486-75 1436 
1486-76 1437 
1486-77 1437 
1486-78 1437 
1486-79 1437 
1486-80 1487 
1486-81 1438 
1486-82 1438 
1486-83 1438 
1486-84 1438 
1487-85 1439 
1487-86 1439 
1487-87 1439 
1487-88 1439 
1487-89 1439 
1487-90 1440 
1487-91 1441 
1487-92 1441 
1487-93 1441 
1487-94 1441 
1487-95 1441 
1487-96 1441 
1488-97 1442 


Page NoteSec. 
1488-98 1442 
1488-99 1442 
1488- 1 1451 
1488- 2 1451 
1488- 3 1451 
1488- 4 1451 
1489- 5 1451 
1489- 6 1452 
1489- 7 1452 
1489- 8 1452 
1489- 9 1452 
1489-10 1451 
1489-11 1453 
1489-12 1453 
1489-13 1453 
1489-14 1454 
1490-15 1454, 
1490-16 1454 
1490-17 1454 
1490-18 1454 
1490-19 1454 
1490-20 1454 
1490-21 1454 
1490-22 1454 
1490-23 1454 
1490-24 1455 
1490-25 1455 
1491-26 1455 
1491-27 1456 
1491-28 1456 
1491-29 1457 | 
1491-30 1457 
1491-31 1458 
1491-32 1458 
1491-33 1458 
1491-34 1458 
1491-35 1469 
1491-36 14609 
1491-37 1459 
1492-38 1459, 
1492-39 1459 
1492-40 143g 
1492-41 1459 
1492-42 146], 
1492-43 146, 
1492-44 146] 
1493-45 1464 
1493-46 146) 
1493-47 1461 
1493-48 1461 
1493-49 146, 
1493-50 1502 
1493-51 1385 
1493-52 1385 
1493-53 1465 
1494-54 1465 
1494-55 1465 
1494-56 1462 
1494-57 1466 
1494-58 1443 
1494-59 1443 
1494-60 1443 
1495-61 1443 
1495-62 1444 
1495-63 1444 
1495-64 1444 
1495-65 1444 
1495-66 1444 
1495-67 1444 
1495-68 1446 
1495-69. 1446, 
1495-70 1446, 
1496-71 1446 
1496-72 1446 
1496-73 1446 
1496-74 1447 
1496-75 1447 
1496-76 1447, 
1496-77 1449 
1496-78 1450. 
1496-79 1449 
1496-80 1448 
1496-81 1448 
1496-82 1467 
1496-83 1461 
1496-84 1467 
1497-85 1468 
1497-86 1468 
1497-87 1471 
1497-88 1471 
1497-89 1469 
1497-90 1469 
1497-91 1472 
1497-92» 1472 
1497-93 1472 
1497-94 1475 
1497-95 1475 
1498-96 1475 
1498-97 1475 


xlll 


OO ee 
27 Cyc 42 C.J. | 27 Cye 42.3. 


Page Note Sec. 
1498-98 1475 
1498-99 1477 
1498- 1 1473 
1498-2 Ex. & 

Ad. § 351 
1498- 3 1473 
1498- 4 1473 

1498- 5 1474 
1498- 6 1473 
1498- 7 1478 
1499- 8 1478 
1499- 9 1478 
1499-10 1478 
1499-11 1479 
1499-12 1479 
1499-13 1479 
1499-14 1480 
1499-15 1480 
1499-16 1480 
1499-17 1480 
1499-18 1480 
1499-19 1480 
1500-20 1480 
1500-21 1481 
1500-22 1486 
1500-23 1486 
1500-24 1486 
1501-25 1485 
1501-26 1485 
1501-27 1485 
1501-28 1484 
1501-29 1484 
1501-30 1484 
1502-31 1484 
1502-32 1484 
1502-33 1482 
1502-34 1482 
1502-35 1482 
1502-36 1482 
1502-37 1482 
1502-38 1482 
1502-40 1483 
1502-41 1483 
1502-42 1483 
1502-43 1483 
1502-44 1113 
1502-45 1112 
1503-47 1114 
1503-48 1112 
1503-49 1113 
1503-50 1461 
1503-51 1461 
1503-52 1118 
1503-53 1113 
1504-56 1118 
150¢-57 1118 
1504-58 1489 
1504-59 1489 
1504-60 1489 
1504-61 1489 
1504-62 1489 
1504-63 1461 
1505-64 1461 
1505-65 1461 
1505-66 1501 
1505-67 1501 
1505-69 1488 
1505-70 1488 
1506-71 1488 
1506-72 1488 
1506-73 1488 
1506-74 1494 
1506-75 1489 
1506-76 1489 
1506-77 1489 
1506-78 1489 
1506-79 1489 
1506-80 1489 
1506-81 1489 
1507-82 1489 
1507-83 1489 
1507-84 1489 
1507-85 1489 
1507-86 1489 
1507-87 1490 
1508-88 1490 
1508-89. 1490 
1508-90 1490 
1508-91 1490 
1509-92 1490 
1509-93 1490 
1509-94 1492 
1509-95 1492 
1509-96 1494 
1510-97 1494 
1510-98 1494 
1510-99 1495 
1510- 1 1497 
1510-2 1495 


X1v 


ee en eS 
27 Cye 42 C.J. 


Page Note Sec. 
1510- 3 1498 
1510- 4 1498 
1510- 5 1498 
1510- 6 1498 
1510- 7 1498 
1510- 8 1498 
1510- 9 1498 

~ 1511-10 1498 
1511-11 1499 
1511-12 1499 
1511-13 1500 
1511-14 1500 
1511-15 1015 
1512-16 1010 
1512-17 1108 
1512-18 1016 
1512-19 1016 
1512-20 1016 
1512-21 1016 
1512-22 1016 
1512-23 1016 
1512-24 1504 
1512-25 1504 
1512-26 1504 
1513-27 1504 
1513-28 1505 
1513-29 1506 
1513-30 1507 
1513-31 1508 
1513-32 1508 
1514-33 1508 
1514-34 1508 
1514-35 1508 
1514-36 1508 
1514-37 1509 
1514-38 1510 
1514-39 1512 
1514-40 1515 
1514-41 * 1517 
1515-42 1010 
1515-43 1010 
1515-44 1010 
1515-45 1010 
1516-46 1010 
1516-47 1010 
1516-48 1519 
1516-49 1519 
1516-50 1519 
1516-51 1520 
1516-52 1518 
1516-53 1522 
1516-54 1522 
1516-55 1522 
1517-56 1523 
1517-57 1523 
1517-58 1523 
1517-59 1523 
1517-60 1624 
1517-61 1525 
1518-62 1526 
1518-63 1526 
1518-64 1526 
1518-65 1526 
1518-66 1526 
1518-67 1527 
1519-68 1528 
1519-69 1521 
1519-70 1526 
1519-72 1021 
1519-73 16 
1519-74 1018 
1519-75 1021 
1519-76 1086 
1520-77 1069 
1520-78 1005 
1520-79 1093 
1520-80 1068 
1520-81 1068 
1520-82 1068 
1520-83 1068 
1520-84 1084 
1520-85 1084 
1520-86 1041 
1520-87 1022 
1521-88 1022 
1521-89 1119 
1521-90 1024 
1521-91 1024 
1521-92 1024 
1521-93 1024 
1522-94 1024 
1522-95 1024 
1522-96 262 
1522-97 1027 
1522-98 1028 
1523-99 1032 
1523- 1 1032 
1523- 2 1036 
1523- 3 1038 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


MORTGAGES—Continued 


27 Cye 42 C.J. 


Page Note Sec. 
w1523- 4 1055 
[ 523-5 1055 
',1523- 6 1033 
1524- 7 1034 
1524- 8 1040 
1524-10 1036 
1524-11 1036 
1524-12 1036 
1524-13 1036 
1525-14 1041 
1525-15 1042 
1525-16 1041 
1525-17 1042 
1525-18 1042 
1526-20 1043 
1526-21 1023 
1526-23 1024 
1526-24 1044 
1527-25 1027 
1527-26 1044 
1527-27 1069 
1527-28 1045 
1528-29 1045 
1529-30 1045 
1529-31 1045 
1529-32 1046 
1529-33 1029 
1529-34 1030 
1529-35 1048 
1530-36 1051 
1530-37 1048 
1530-39 1049 
1531-41 1050 
1531-42 1059 
1531-43 1059 
1531-44 1059 
1531-45 1060 
1531-46 1060 
1531-47 1060 
1532-48 1053 
1532-49 1053 
1532-50 1053 
1532-51 1053 
1532-52 1054 . 
1532-53 1054 
1532-54 1054 
1532-55 1055 
1533-56 1055 
1533-57 1057 
1533-58 1057 
1533-59 1057 
1533-60 1057 
1533-61 1058 
1533-62 1058 
1533-63 1537 
1533-64 1537 
1533-65 1537 
1534-66 1537 
1534-67 1537 
1534-68 1537 
1534-69 1538 
1534-70 1538 
1534-71 1538 
1534-72 1101 
1534-73 1108 
1535-74 1538 
1535-75 1539 
1535-78 1010 
1535-79 1011 
1535-80 1013 
1535-81 1010 
1535-82 1065 
1536-83 Judgm. 
§ 1265 
1536-84 Judgm. 
§ 1265 
1536-85 1010 
1537-86 1010 
1537-87 1117 
1537-88 1117 
1538-89 1544 
1538-90 1544 
1538-91 1544 
1538-92 - 1544 
1538-93 1544 
1538-94 1544 
1538-95 1547 
1539-96 1545 
1539-97 1545 
1539-98 1545 
1539-99 1546 
1539- 1 1546 
1539- 2 1546 
1539- 3 1546 
1539- 4 1546 
1539- 5 1546 
1539- 6 1547 
153% 7 1547 
1539- 8 1547 | 


| 27 Cyc 42 C.J. 


Page Note Sec. 
1539- 9 1547 
1539-10 1549 
1540-11 1549 
1540-12 1549 
1540-13 1548 
1540-14 1548 
1540-15 1548 
1540-16 1548 
1540-17 1548 
1540-18 1548 
1540-19 1550 
1540-20 1550 
1540-21 1550 
1540-22 1550 
1540-23 1550 
1540-24 1550 
1541-25 1550 
1541-26 1081 
1541-27 1082 
1541-28 1081 
1541-29 1081 
1541-30 1081 
1541-31 1081 
1541-32 1081 
1541-33 1081 
1541-34 1083 
1541-35 1083 
1541-36 1083 
1542-37 1083 
1542-39 1084 
1542-40 1085 
1542-41 1085 
1542-42 1085 
1543-44 1093 
1543-45 1093 
1543-46 1093 
1544-47 1093 
1544-48 1561 
1544-49 1096 
1544-50 1096 
1544-51 1096 
1544-52 1097 
1545-54 1098 
1545-55 1101 
1545-56 1101 
1545-57 1101 
1545-58 1101 
1545-59 1099 
1546-60 1099 
1546-61 1094 
1546-62 1094 
1546-63 1095 
1546-64 1095 
1546-65 1095 
1547-66 1100 
1547-67 1100 
1547-68 1108 
1548-69 1103 
1548-70 1104 
1548-71 1104 
1548-72 1104 
1548-73 1105 
1548-74 1106 
1548-75 1107 
1549-76 1106 
1549-77 42 C.J. 

1530 
1549-78 1530 
1549-79 1530 
1549-80 1530 
1549-81 1530 
1549-82 41 C.u. 

1052 
1549-83 1068 
1549-84 42 C.J. 

1530 
1550-85 1530 
1550-86 41 C.J. 

1081 
1550-87 1017 
1550-88 1070 
1550-89 1071 
1550-91 1072 
1550-92. 42 C.J. 

1522 
1550-93 1522 
1550-94 1520 
1551-95 41 C.J. 

1066 
1551-96 1066 
1551-97 1066 
1551-98 326 
1551-99 326 
1551- 1 1067 
1552- 2 1067 
1552- 3 1067 
1552- 4 1067 
1552- 5 1068 


27 Cye 42 C.J. 


Page Note Sec. 
1552- 6 1068 
1553- 7 1068 
1553- 9 1013 
1553-12 1530 
1553-13 1066 
1553-14 1066 
1553-15 1067 
1553-16 42 C. J. 

1534 

1553-17 41 C. J. 
673 

1554-18 42 C. J. 
1532 

1554-20 41 C. J. 
1090 

1554-21 1089 
1554-22 1089 
1554-23 1089 
1554-24 1089 
1554-25 1089 
1554-26 1089 
1554-27 1090 
1555-28 1090 
1555-29 1090 
1555-30 1090 
1555-31 1090 
1555-32 1091 
1556-33 1091 
1556-34 1092 
1556-35 1092 
1556-36 1092 
1556-37 1092 
1556-38 1092 
1556-39 42 C.J. 
1534 

1557-40 1534 
1557-41 1534 
1557-42 1533 
1558-44 1533 
1558-45 1532 
1558-46 1535 
1558-47 1535 
1558-49 1535 
1558-50 1535 
1558-51 1536 
1558-52 1536 
1558-53 1536 
1558-55 41 C.J. 
1074 

1559-56 1074 
1559-57 1074 
1559-58 Lim. of 
Act. § 61 
1559-59 1074 
1559-61 Lim. of 
Act. § 24 
1560-62 Lim. of 
Act. § 23 
1560-63 1076 
1560-64 1076 
1561-65 1076 
1561-66 1076 
1561-67 1077 

- 1561-68 1077 
1561-69 1077 
1561-70 1077 
1561-71 1077 
1561-72 1079 
1562-73 1078 
1562-74 1078 
1562-75 1078 
1562-76 1079 
1562-77 1079 
1562-78 1080 
1562-79 1080 
1563-80 42 C.J 

1551 
1563-81 1551 
1564-82 1551 
1564-83 1562 
1564-85 1563 
1564-86 1553 
1564-87 1553 
1565-88 1553 
1565-89 1553 
1565-90 1555 
1565-92 1555 
1565-93 1555 
1565-94 1555 
1566-95 1555 
1566-96 1556 
1566-97 1556 
1566-98 1556 
1566-99 1557 
1566- 1 1557 
1566- 2 1557 
1566- 3 1557 
1567- 4 1557 
1567- 5 1558 


27 Cye 42C.9. 


Page Note Sec. 
1567- 6 1558 
1567- 7 1558 
1568- 8 1559 
1568- 9 1560 
1568-10 1560 
1568-11 1560 
1568-12 1560 
1568-13 1560 
1568-14 1560 
1568-15 1561 
1568-16 1560 
1569-17 1561 
1569-18 1561 
1569-19 1561 
1569-20 1561 
1569-21 1563 
1570-22 1563 
1570-23 1565 
1570-24 1565 
1570-25 1566 
1571-27 1566 
1571-28 1566 
1571-29 1566 
1572-30 1567 
1572-31 1567 
1572-32 1572 
1572-33 1572 
1572-34 1573 
(1573-35 1573 
1573-36 1573 
1573-37 1574 
1573-38 1574 
1574-39 1574 
1574-40 1574 
1574-41 1574 
1574-42 1574 
1574-43 1576 
1575-44 1576 
1575-45 1576 
1575-46 1576 
1575-47 1576 
1576-48 1576 
1576-49 1576 
1576-50 1577 
1576-51 1578 
1577-52 1578 
1577-53 1579 
1577-54 1579 
1577-55 1579 
1578-56 1580 
1578-58 1581 
1579-59 1581 
1579-60 1582 
1579-61 1582 
1579-62 1582 
1579-63 1569 
1579-64 1569 
1579-65 1582 
1580-66 1582 
1580-67 1583 
1580-68 1592 
1580-69 1584 
1580-70 1584 
1580-71 1584 
1580-72 1584 
1580-73 1584 
1580-74 1584 
1580-75 1584 
1580-76 1585 
1581-77 1585 
1581-78 1585 
1581-79 1585 
1581-80 1585 
1581-81 1585 
1581-82 1585 
1581-83 1585 
1581-84 1585 
1582-85 1585 
1582-86 1588 
1582-87 1588 
1582-88 1588 
1582-89 1589 
1582-90 1589 
1582-91 1589 
1582-92 1589 
1583-93 1589 
1583-94 1589 
1583-95 1589 
1583-96 1589 
1583-97 1590 
1583-98 1590 
1583-99 1590 
1583- 1 1590 
1583- 2 1590 
1583- 3 1591 
1583- 4 1591 
1583- 5 1591 
1583- 6 1717 
1584- 7 1591 


eS RE 
27 Cye 42 C.J. 


Page Note Sec. 
1584- 8 1592 
1584- 9 1592 
1584-10 1593 
1584-11 1594 
1585-12 1595 
1585-13 1595 
1585-14 1595 
1585-15 1595 
1585-16 1595 
1585-17 1595 
1585-18 1596 
1585-19 1596 
1585-20 1602 
1585-21 1603 
1585-22 1602 
1585-24 1597 
1585-25 1597 
1586-27 1597 
1586-28 1597 
1586-29 1598 
1586-30 1598 
1586-31 1598 
1586-32 1598 
1586-33 1598 
1586-34 1598 
1586-35 1598 
1586-36 1598 
1586-37 1599 
1586-38 1599 
1587-39 1599 
1587-40 1599 
1587-41 1599 
1587-42 1599 
1587-43 1599 
1587-44 1599 
1587-45 1600 
1587-46 1600 
1588-47 1600 
1588-48 1600 
1588-49 1600 
1588-50 1600 
1588-51 1601 
1589-52 1601 
1589-53 1601 
1589-54 1601 
1589-55 1601 
1589-56 1602 
1589-57 1602 
1589-58 1602 
1589-59 1603 
1589-60 1603 
1589-61 1603 
. 1590-62 1603 
1590-63 1606 
1590-64 1606 
1590-65 1604 
1590-66 1605 
1591-67 1604 
1591-68 1604 
1591-69 1606 
1591-70 1606 
1591-71 1606 
1591-72 1606 
1591-73 1606 
1591-74 1606 
1591-75 1606 
1591-76 1606 
1591-77 1606 
1591-78 1606 
1591-79 1606 
1591-80 1606 
1591-81 1606 
1591-82 1606 
1591-83 1606 
1591-84 1606 
1592-85 1607 
1592-86 1607 
1592-87 1607 
1592-88 1607 
1592-89 1607 
1592-90 1608 
1592-91 1608 
1592-92 1608 
1592-93 1609 
1593-94 1609 
1593-95 1609 
1593-96 1609 
1593-97 1609 
1593-98 1609 
1593-99 1609 
1593- 1 1609 
1593- 2 1610 
1593- 3 1610 
1593- 4 1610 
1594- 5 1610 
1594- 6 1611 
1594- 7 1611 
1594- 8 1611 
1594- 9 1612 


| ee ee 
27 Cye 42 C.J. 


Page Note Sec. 
1594-10 1612 
1595-11 1612 
1595-12 1612 
1595-13 1612 
1595-14 1612 
1595-15 1612 
1595-16 1613 
1595-17 1613 
1595-18 1613 
1596-19 1613 
1596-20 1613 
1596-21 1614 
1596-22 1614 
1596-23 1614 
1596-24 1614 
1597-25 1615 
1597-26 1615 
1597-27 1615 
1597-28 1616 
1597-29 1617 
1598-30 1617 
1598-31 1617 
1598-32 1618 
1598-33 1618 
1598-34 1618 
1598-35 1618 
1598-36 1618 
1598-37 1618 
1598-38 1618 
1598-39 1619 
1599-40 1619 
1599-41 1619 
1599-42 1621 
1599-43 1621 
1599-44 1621 
1599-45 1621 
1600-46 1621 
1600-47 1621 
1600-48 1621 
1600-49 1623 
1600-50 1623 
1600-51 1623 
1600-52 1624° 
1600-53 1624 
1600-54 1624 
1600-55 1624 
1600-56 1624 
1600-57 1624 
1600-58 1624 
1601-59 1624 
1601-60 1624 
1601-61 1625 
1601-62 1625 
1601-63 1625 
1601-64 1625 
1601-65 1625 
1601-66 1625 
1601-67 1625 
1601-68 1625 
1601-69 1625 
1601-70 1625 
1601-71 1623 
1601-72 1626 
1601-73 1626 
1602-74 1626 
1602-75 1626 
1602-76 1626 
1602-77 1626 
1602-78 1626 
1602-79 1626 
1602-80 1626 
1602-81 1626 
1602-82 1626 
16( 2-83 1626 
1602-84 1626 
1602-85 1627 
1603-86 1627 
1603-87 1627 
1603-88 1627 
1603-89 1627 
1603-90 1628 
1603-91 1628 
1603-92 1629 
1603-93 1629 
1603-94 1629 
1604-95 1629 
1604-96 1630 
1604-97 1630 
1604-98 1630 
1604-99 1631 
1604- 1 1632 
1604— 2 1632 
1604- 3 1632 
1604- 4 1632 
1604- 5 1632 
1604- 6 1632 
1605- 7 1632 
1605- 8 1632 
1605- 9 1632 


PSR ES 
27 Cye 42 C.J. 


Page Note Sec. 
1605-10 1633 
1605-11 1633 
1605-12 1633 
1605-13 1633 
1605-14 1633 
1605-15 1633 
1605-16 1633 
1606-17 1633 
1606-18 1633 
1606-19 1633 
1606-20 1636 
1606-21 1636 
1606-22 1636 
1606-23 1635 
1606-24 1635 
1607-25 1635 
1607-26 1638 
1607-27 1638 
1607-28 1638 
1607-29 1639 
1607-30 1640 
1607-31 1640 
1607-32 1640 
1607-33 - 1641 
1607-34 1640 
1607-35 1640 
1608-36 1640 
1608-37 1640 
1608-38 1640 
1608-39 1643 
1608-40 1643 
1608-41 1643 
1608-42 1643 
1608-43 1643 
1608-44 1643 
1608-45 1644 
1608-46 1644 
1608-47 1644 
1608-48 1644 
1608-49 1644 
1608-50 1644 
1609-51 1645 
1609-52 1645 
1609-53 1645 
1609-54 1645 
1609-55 1646 
1609-56 1646 
1609-57 1646 
1609-58 1646 
1609-59 1646 
1609-60 1646 
1609-61 1646 
1609-62 1646 
1609-63 1646 
1609-64 1646 
1610-65 1647 
1610-66 1647 
1610-67 1647 
1610-68 1647 
1610-69 1647 
1610-70 1648 
1610-71 1648 
1610-72 1648 
1611-73 1648 
1611-74 1649 
1611-75 1649 
1611-76 1649 
1611-77 1649 
1611-78 1649 
1611-79 1649 
1611-80 1649 
1611-81 1649 
1611-82 1650 
1611-83 1650 
1612-84 1651 
1612-85 1651 
1612-86 1651 
1612-87 1607 
1612-88 1651 
1612-89 1651 
1612-90 1651 
1612-91 1651 
1612-92 1651 
1612-93 1652 
1612-94 1652 
1613-95 1652 
1613-96 1652 
1613-97 1652 
1613-98 1652 
1613-99 1652 
1613- 1 1652 
1613- 2 1652 
1613- 3 41 C.J. 

300 
1613- 4 42 C.J. 

1673 
1614- 6 1673 
1614-7 1677 


1614- 8Payment 


i 


oO 
27 Cye 42.8. 
Page Note Sec. 

1614- 9 41 ih 


29 
1614-10 42 C.J 
1658 


1614-11 1658 
1614-12 1658 
1614-13 1662 
1615-14 1662 
1615-15 1662 
1615-16 1662 
1615-17 1662 
1615-18 1662 
1615-19 41 C.J 

330 
1615-20 330 
1615-21 330 
1615-22 330 
1615-23 330 
1615-24 42 C.J 

1664 
1615-25 1664 
1615-26 1664 
1615-27 1664 
1615-28 1665 
1616-29 1665 
1616-30 1665 
1616-31 1666 
1616-32 1667 
1616-33 1667 
1616-34 1668 
1616-35 1668 
1616-36 1668 
1616-37 1668 
1616-38 1669 
1616-39 1669 
1616-40 1669 
1617-41 1673 
1617-42 1673 
1617-43 1673 
1617-44 1673 
1617-45 1673 
1618-46 1673 
1618-47 1673 
1618-48 1673 
1618-50 1674 
1619-51 1674 
1619-52 1674 
1619-53 1674 
1619-54 1674 
1619-55 1675 
1619-56 1675 
1619-57 1676 
1620-58 1676 
1620-59 1676 
1620-€0 1677 
1620-61 1678 
1621-62 1678 
1621-63 1678 
1621-64 1678 
1621-65 1678 
1621-66 1678 
1621-67 1678 
1621-68 1678 
1621-69 1679 
1621-70 1679 
1621-71 1687 
1621-72 1680 
1621-73 1685 
1622-75 1680 
1622-76 1680 
1622-77 1680 
1622-78 1680 
1622-79 1680 
1623-80 1680 
1623-81 1680 
1623-82 1680 
1623-83 1680 
1623-84 1680 
1623-86 1683 
1623-87 1683 
1623-88 1682 
1623-89 1682 
1623-90 1682 
1623-91 1682 
1624-92 1682 
1624-93 1682 
1624-94 1681 
1624-96 1686 
1625-97 1686 
1625-98 1686 
1625-99 1686 
1625-1 1686 
1625-2 1687 
1626-3 1687 
1626- 4 1687 
1626-5 1687 
1626- 6 1688 
1627-7 1688 
1627- 8 1690 


C ¥C-CORP US JURI S PARALLEL REFERENCE TABLE 


—_—_————es 
27 Cye 42C.I. 


Page Note See. 
1627- 9 1690 
1627-10 1690 
1627-11 1690 
1627-12 1690 
1627-13 1690 
1627-14 1690 
1627-16 41 C.J. 

643 
1628-20 42 C.J 

1683 
1628-21 1693 
1628-22 1694 
1628-23 1694 
1628-24 1694 
1628-25 1695 
1628-26 1695 
1628-27 1694 
1628-28 1696 
1628-29 1696 
1629-30 1696 
1629-31 1696 
1629-32 1697 
1629-33 1697 
1629-34 1697 
1629-35 1697 
1629-36 1697 
1629-37 1697 
1629-38 1697 - 
1629-39 1699 
1629-41 1699 
1630-42 1699 
1630-43 1704 
1630-44 1701 
1630-45 1702 
1630-46 1702 
1630-47 1702 
1630-48 1702 
1630-49 1698 
1630-50 1698 
1630-51 1705 
1630-52 1705 
1630-53 1702 
1630-54 1702 
1630-55 1704 
1631-56 1704 
1631-57 1704 
1631-58 1706 
1631-59 1706 
1631-60 1706 
1631-61 1706 
1631-62 1713 
1632-63 1713 
1632-64 1713 
1632-65 1713 
1632-66 1713 
1632-67 1713 
1632-68 1715 
1632-69 1715 
1632-70 1715 
1632-71 1715 
1632-72 1715 
1632-73 1715 
1633-74 1714 
1633-75 1715 
1633-76 1715 
1633-77 1715 
1633-78 1710 
1633-79 1710 
1633-80 1710 
1633-81 1711 
1633-82 1711 
1633-83 1711 
1633-84 1711 
1633-85 1711 
1633-86 1711 
1634-87 1711 
1634-88 17%8 
1634-91 1718 
1634-92 1717 
1634-93 1717 
1634-94 1717 
1634-95 1717 
1634-96 1717 
1634-97 1717 
1634-98 1716 
1634-99 1716 
1634- 1 1716 
1635- 2 1719 
1635- 3 1719 
1635- 4 1719 
1635- 5 1719 
1635- 6 1719 
1635- 7 Gttcting 
1635- 8 1719 
1635- 9 1719 
1635-10 1719 
1636-11 1719 
1636-12 1720 


a 
272 Cye 42 C.5. 


Page Note Sec. 
1637-13 1734 
1637-14 1719 
1687-15 1719 
1638-16 1719 
1638-17 1718 
1638-18 1718 
1638-19 1719 
1638-20 1718 
1688-21 1721 
1639-22 1721 
1639-23 1721 
1639-24 1721 
1639-25 1721 
1639-26 1721 
1639-27 1724 
1639-28 1724 
1640-29 1722 
1640-30 1722 
1640-31 1723 
1640-32 1726 
1640-33 1726 
1640-34 1726 
1640-35 1726 
1640-36 1725 
1640-37 1726 
1640-38 1726 
1640-39 1726 
1640-40 1726 
1640-42 1727 
1641-43 1728 
1641-44 1729 
1641-45 1730 
1641-46 1730 
1641-47 1730 
1641-48 1730 
1641-49 1730 
1641-50 1736 
1641-51 1731 
1641-52 1731 
1641-53 T73t 
1641-54 1731 
1642-55 1732 
1642-57 1732 
1642-58 1733 
1642-59 1733 
1642-60 1733 
1643-61 1734 
1643-62 1735 
1643-63 1739 
1643-64 1739 
1643-65 1732 
1643-66 1735 
1644-67 1737 
1644-68 1737 

. 1644-69 1734 
1644-70 1734 
1644-71 1734 
1644-72 1734 
1645-73 1734 
1645-74 1734 
1645-75 1734 
1645-77 1734 
1645-78 1755 
1645-79 1755 
1645-80 1746 
1645-81 1746 
1645-82 1757 
1646-83 1757 
1646-84 1757 
1647-85 1754 
1647-86 1754 
1647-87 1754 
1647-88 1754 
1647-89 1753 
1647-90 1753 
1647-91 1753 
1647-92 1757 
1648-93 1753 
1648-94 1510 
1648-95 1510 
1648-96 1510 
1648-97 1510 
1648-98 1510 
1648-99 1510 
1649- 1 1510 
1649- 2 1510 
1649- 3 1510 
1649- 4 1745 
1650- 5 1745 
1650- 6 1745 
1650- 7 1745 
1650- 8 1745 
1650- 9 1746 
1650-10 1746 
1650-11 1746 
1650-12 1746 
1651-13 1747 
1651-14 1747 
1651-15 1747 


MORTGAGES—Continued 
—————————or lo ae a GES 
27 Cye 42.C.J. | 27 Cyc 42 C.0. 
Page Note See. | Page Note Sec. 
1651-16 1747 1664-27 1765 
1651-17 1747 1664-28 1765 
1652-18 1747 1664-29 1766 
1652-19 1747 1665-30 1766 
1652-20 1747 1665-31 1766 
1652-21 1747 1665-32 1766 
1652-22 1748 1665-33 1766 
1652-23 1747 1665-34 1766 
1652-24 1749 1665-35 1766 
1653-25 1749 1665-36 1766 
1653-26 1750 1665-37 1766 
1653-27 1750 1665-38 1767 
1653-28 1751 1665-39 1767 
1653-29 1751 1665-40 1767 
1653-30 1751 1665-41 1767 
1653-31 1751 1665-42 1765 
1653-32 1752 1665-43 1768 
1653-33 1752 1666-44 1771 
1653-34 1746 1666-45 1771 
1654-37 1738 1666-46 1768 
1654-38 1739 1666-47 1768 
1654-39 1738 1666-48 1774 
1654-40 1738 1666-49 1770 
1654-41 1738 1666-50 1772 
1655-42 1739 1666-51 1772 
1655-43 1739 1666-52 1770 
1655-44 1742 1666-53 1770 
1655-45 1739 1666-54 1770 
1655-46 1739 1667-55 1770 
1655-47 1765 1667-56 1770 
1655-48 1765 1667-57 1770 
1655-49 1739 1667-58 1770 
1655-50 1744 1667-60 1771 
1656-51 1739 1667-61 1770 
1656-52 1739 1667-62 1770 
1656-53 1739 1667-63 1769 
1656-54 1746 1667-64 1769 
1656-55 1746 1668-65 1769 
1656-56 1746,) 1668-66 1769 
1656-57 1739 1668-67 1769 
1657-58 1740 1668-68 1771 
1657-59 1740 1668-69 1771 
1657-60 1740 1668-70 1771 
1657-61 1740 1668-71 1771 
1657-62 1741 1668-72 1772 
1657-65 1756 1668-73 1772 
1657-66 1756 1668-74 1772 
1658-67 1760 1668-75 1772 
1658-68 1760 | 1669-76 1772 
1658-69 1760 1669-77 1773 
1658-70 1760 1669-78 1773 
1658-72 1734 1669-79 1773 
1658-73 1758 1669-80 1774 
1658-74 1758 1669-82 1775 
1658-75 1758 1669-83 1775 
1658-76 1759 1669-84 1775 
1658-77 1759 1669-86 1775 
1658-78 1759 1669-87 1779 
1659-79 1759 1669-88 1775 
1659-80 1759 | 1669-89 Adv. 
1659-82 1760 Poss. 
1659-83 1760 1669-91 1784 
1660-84 1760 1669-92 1784 
1660-85 1760 1669-93 1784 
1660-88 1780 1670-94 1784 
1661-90 1763 1670-95 1776 
1661-91 1763 1670-96 1776 
1661-92 1763 1671-97 1776 
1661-93 1736 1671-98 1785 
1661-94 1764 1671-99 1785 
1661-95 1763 | 1671-1 1785 
1661-96 1764 1671- 2 1785 
1661-97 1764 1671- 3 1787 
1661-98 1764 1671- 4 1787 
1661-99 1764 1671- 5 1787 
1661- 1 1764 1672- 6 1787 
1662- 2 1764 | 1672-7 1787 
1662- 3 1761 | 1672-8 1787 
1662- 4 1732 1672- 9 1787 
1662-5 1738 1672-10 1788 
1662- 7 1745 1673-11 1788 
1662- 8 1755 | 1673-12 1788 
1662-9, 1761 1673-13 1788 
1662-10 1746 1673-14 1788 
1663-11 1762 1673-15 1788 
1663-12 1762 | 1673-16 1788 
1663-13 1762 | 1673-17 1787 
1663-14 1761 | 1673-18 1790 
1663-15 1761 | 1673-19. 1790 
1663-16 1761 1674-20 1790 
1663-17 1761 1674-22 1797 
1663-18 1761 1674-23 1797 
1663-19 1771 | 1674-24 1797 
1663-20 1769 1674-25 1791 
1663-21 1787 | 1674-26 1791 
1663-22 1761 1674-27 1791 
1664-24 1765 1674-28 1791 
1664-25 1765 1674-29 1791 
1664-26 1765 | 1674-30 1791 


: ? 
27 Cye 42.C.9. 


Page Note Sec. 
1674-31 1791 
1674-32 1791 
1675-33 1791 
1675-34 1791 
1675-35 1793 
1676-36 1793 
1676-37 1796 
1676-38 1794 
1676-39 1794 
1676-40 1794 
1676-41 1794 
1676-42 1794 
1676-43 1791 
1676-44 1794 
1676-45 1792 
1677-46 1792 
1677-47 1792 
1677-48 1789 
1677-49 1789 
1677-50 1789 
1677-51 1789 
1677-52 1789 
1678-53 1789 
1678-54 1789 
1678-55 1789 
1678-56 1795 
1678-57 1795 
1678-58 1796 
1678-59 1795 
1678-60 1796 
1679-61 1796 
1679-62 1796 
1679-63 1796 
1679-64 1796 
1679-65 1796 
1679-66 1796 
1679-67 1796 
1679-68 1796 
1679-69 1797 
1680-70 1797 
1680-71 1797 
1680-72 1797 
1680-73 1797 
1680-74 1797 
1680-75 1797 
1680-76 1797 
1680-79 1799 
1681-80 1799 
1681-81 1799 
1681-82 1799 
1681-83 1799 
1681-84 1799 
1681-85 1799 
1681-86 1799 
1681-88 1799 
1682-89 1800 
1682-90 1800 
1682-91 1800 
1682-92 1800 
1682-93 1800 
1682-94 1802 
1682-95 1802 
1682-96 1802 
1682-97 1802 
1683-98 1802 
1683-99 1802 
1683- 1 1802 
1683- 2 1801 
1683- 3 1801 
1683- 4 1801 
1683- 5 1801 
1683- 6 1801 
1683- 7 1801 
1683- 8 1801 
1683-10 1801 
1683-11 1802 
1683-12 1800 
1684-14 1802 
1684-15 1802 
1684-16 1802 
1684-17 1802 
1684-18 1803 
1684-19 1803 
1684-20 1803 
1684-21 1803 
1684-22 1803 
1684-23 1803 
1684-24 1803 
1684-25 1803 
1685-27 1804 
1685-28 1804 
1685-29 1804 
1685-31 1806 
1685-32 1806 
1685-33 1806 
1685-34 1806 
1686-35 1810 
1686-86 1806 
1686-37 1807 


: 5 
27 Cyc 42 C.J 


Page Note Sec. 
1686-38 1807 
1686-39 1807 
1686-40 1807 
1686-41 1810 
1686-42 1810 
1686-43 1807 
1686-44 1807 
1686-45 1808 
1686-46 1808 
1687-47 1808 
1687-48 1808 
1687-49 1810 
1687-50 1810 
1687-51 1809 
1687-52 1809 
1687-53 1809 
1687-54 1809 
1687-55 1810 
1687-56 1810 
1688-57 1810 
1688-58 1810 
1688-59 1810 
1688-60 1810 
1688-62 1810 
1688-63 1810 
1688-64 1810 
1689-65 1811 
1689-66 1811 
1689-67 1811 
1689-68 1812 
1689-69 1812 
1689-70 1813 
1689-71 1814 
1689-72 1814 
1689-74 1867 
1689-75 1867 
1690-76 1816 
1690-77 1814 
1690-78 1816 
1630-79 1815 
1691-80 1815 
1691-81 1815 
1691-82 1815 
1691-83 1815 
1691-84 1817 
1692-86 1817 
1692-87 1817 
1692-88 1867 
1692-89 1818 
1692-90 1818 
1692-91 1818 
1692-92 1818 
1693-93 1819 
1693-94 1819 
1693-95 1819 
1693-96 1820 
1693-97 1820 
1693-98 1820 
1693-99 1820 
1693- 1 1820 
1693- 3 1821 
1694- 4 1821 
1694- 5 1821 
1694- 6 1821 
1694- 7 1821 
1694- 8 1821 
1694- 9 1822 
1694-10 1822 
1694-11 1822 
1695-12 1821 
1695-13 1823 
1695-14 =: 1823 
1695-15 1826 
1695-16 1826 
1695-18 1824 
1696-19 1827 
1696-21 1827 
1696-22 1827 
1696-23 1827 
1696-24 1827 
1696-25 1827 
1696-26 1828 
1696-27 1828 
1696-28 1872 
1696-29 1828 
1697-30 1829 
1697-31 1829 
1697-32 1829 
1697-33 1829 
1697-34 1829 
1697-35 1829 
1697-36 1829 
1698-37 1829 
1698-38 1829 
1698-39 1830 
1698-40 1829 
1698-42 1830 
1698-43 1830 
1699-44 1830 


5 ; 
| 27 Cye 42 C.J. 


Page Note Sec. 


1699-45 1830: - 
1699-46 1831 
1699-47 1831 
1699-48 183h 
1699-49 1831 
1699-50 1831 
1699-51 1832 
1699-52 1832 
1700-53 1832 
1700-54 1833 
1700-55 1832 
1700-56 1832; 
1700-57 1832: 
1700-58 1832 
1700-59 1833 
1701-60 1833 
1701-61 1832 
1701-62 1834 
1701-63 1834 
1701-64 1834 
1701-65 1834 
1701-66 1834 
1701-67 1834 
1701-68 1834 
1701-69 1835 
1702-70 1835 
1702-71 1835 
1702-72 183514 
1702-73 183514 
1702-74 183514 
1702-75 183514 
1703-76 183514 
1703-77 183514 
1703-78 183514 
1703-79 1837 
1703-80 1837 
1703-81 1838 
1704-82 1838 
1704-83 1838 
1704-84 1839 
1704-85 1839 
1704-86 1839 
1704-87 1840 
1704-88 1840 
1704-89 1841 
1705-90 1841 
1705-91 1841 
1705-92 1841 
1705-93 1841 
1705-94 1842 
1705-95 1842 
1705-96 1842 
1705-97 1842 
1705-98 1843 
1706-99 1843 
1706- 1 1843 
1706- 2 1843 
1706- 3 1843 
1706- 4 1843 
1706- 5 1843 
1706- 6 1843 
1706- 7 1844 
1706- 8 1844 
1706- 9 1845 
1706-10 18435 
1706-11 1845 
1707-12 1845 
1707-13 1844 
1707-14 1847 
1707-15 1847 
1707-16 1847 
1707-17 1847 
1707-18 1848 
1707-19 1848 
1707-20 1851 
1708-21 1857 
1708-22 1854 
1708-23 1849 
1708-24 1862 
1708-25 1852 
1708-26 1852 
1708-27 1860 
1708-28 1860 
1708-2 1860 
1709-30 1866 
1709-31 1861 
1709-32 1860 
1709-33 1855 
1709-34 1855 
1709-35 1849 
1709-36 1855 
1709-37 1863 
1710-38 1863 
1710-39 1863 
1710-40 1865 
1710-41 1867 
1710-42 1867 
1710-43 1867 
1710-44 1867 


Xvi 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


27 Cye 42 C.J. 


Page Note Sec. 
1710-45 1867 
1710-46 1868 
1710-47 1868 
1710-48 1868 
1710-49 1868 
1711-50 1868 
1711-51 1868 
1711-52 = 1870 
1711-53 ~—- 1870 
1711-54 1870 
1711-55 1871 
1712-56 1871 
1712-57 =—-1871 
1712-58 1871 
1712-59 1871 
1712-60 1871 
1712-61 1871 
1712-62 1871 
1712-63 1872 
1712-64 1872 
1712-65 1872 
1713-66 1872 
1713-67 1873 
1713-68 1873 
1713-69 1873 
1713-70 1873 
1713-71 1873 
1713-72 1873 
1713-73 1873 
1713-74 1878 
1713-75 1874 
1713-76 1874 
1714-77 —- 1874 
1714-78 1874 
1714-79 1874 
1714-80 1874 
1715-81 1874 
1715-83 1875 
1715-84 1876 
1716-85 1876 
TAY OS TH 
1717-88 1877 
1717-89 1877 
1717-90 1877 
1717-91 1877 
1717-92 1877 
1717-93 1878 
1717-94 1878 
1718-95 1878 
1718-96 1878 
1718-97 1879 
1718-98 1879 
1718-99 1879 
THis=) i 1879 
1718-2 1880 
1718- 3 1880 
1718- 4 1880 
1719-5 1880 
1719-6 1880 
1719- 7 1880 
1719 8 ‘' 1881 
1719-9 1881 
1719-10 1881 
1719-11 1881 
1719-12 1882 
1719-13 1882 
1719-14 1882 
1719-15 1882 
1719-16 1882 
1719-17 1882 
1720-18 1882 
1720-19 1884 
1720-20 1884 
1720-21 1884 
1720-22 1884 
1720-23 1884 
1720-24 1884 
1720-25 1884 
1720-26 1885 
1720-27 1885 
1720-28 1890 
1720-30 1891 
1721-31 1891 
1721-32 1891 
1721-33  Biject- 

ment §77 

1721-34 1889 
1721-35 1889 
1721-36 1890 
1721-37 1886 
1721-38 1886 
1721-40 1886 
1721-41 1886 
2721-42 1892 
3722-43 1893 
1722-44 1893 
1722-45 1893 
1722-46 1892 


1722-47 


27 Cye 42 C.J. 


Page Note Sec. 
1722-48 1892 
1723-49 1892 
1723-50 1892 
1723-51 1890 
1723-52 1890 
1723-53 1890 
1724-54 1890 
1724-55 1890 
1724-56 1890 
1724-57 1907 
1724-58 1907 
1724-59 1907 
1724-60 1910 
1724-61 1907 
1724-62 1905 
1724-63 1907 
1725-64 1907 
1725-65 1907 
1726-66 1911 
1726-67 1911 
1726-68 1915 
1726-69 1915 
1726-70 1915 


1726-71 191514 
1727-72 191514 


1727-73 1915 
1727-74 1916 
1727-75 1916 
1727-76 1916 
1727-77 1916 
1727-78 1916 
1728-79 1916 
1728-80 1916 
1728-81 1917 
1728-82 1917 
1728-83 1916 
1728-84 1894 
1728-85 1894 
1728-86 1894 
1728-87 1894 
1729-88 1894 
1729-89 1896 
1729-90 1896 
1729-91 1896 
1729-92 1896 
1729-93 1897 
1729-94 1897 
1729-95 1897 
1729-96 1896 
1730-97 1896 
1730-98 1896 
1730-99 1898 
1730- 1 1898 
1730- 2 1898 
1730- 3 1898 
1730- 4 1899 
1731- 5 1899 
1731- 6 1899 
1731- 7 1899 
1731- 8 1904 
1731- 9 1904 
1731-10 1904 
1731-11 1903 
1731-12 1901 
1731-13 1902 
1732-14 1902 
1732-15 1868 
1732-18 1914 
1733-19 1914 
1733-20 1914 
1733-21 1914 
1733-22 1918 
1733-23 1918 
1734-24 1919 
1734-25 1919 
1734-26 1919 
1734-27 1919 
1734-28 1887 
1734-29 1887 
1734-30 1887 
1734-31 1887 
1735-32 1887 
1735-33 1887 
1735-34 1909 
1735-35 1907 
1735-36 1907 
1735-39 1948 
1735-40 1920 
1735-41 1920 
1735-42 1920 
1735-43 1920 
1735-44 1920 
1736-45 1921 
1736-46 1922 
1736-47 1922 
1736-48 1922 
1736-49 1922 
1736-50 1922 
1736-51 1922 


27 Cye 42 C.J. 


Page Note Sec. 
1737-52 1923 
1737-53 1923 
1737-54 1924 
1737-55 1924 
1737-56 1925 
1737-57 1924 
1738-58 1925 
1738-59 1926 
1738-60 1926 
1738-61 1927 
1738-62 1942 
1738-63 1944 
1738-64 1929 
1739-65 1929 
1739-66 1928 
1739-67 193614 
1739-69 1939 
1739-70 1934 
1739-71 1930 
1739-72 1930 
1739-73 1931 
1740-74 1932 
1740-75 1933 
1740-76 1941 
1740-77 1941 
1740-78 1942 
1740-79 1940 
1740-80 1937 
1741-81 1946 
1741-82 1938 
1741-83 1938 
1741-84 1938 
1742-85 193614 
1742-86 1936% 
1742-87 193614 
1742-88 1943 
1742-89 1935 
1742-90 1944 
1742-91 1936 
1742-92 1936 
1743-93 1939 
1743-94 1939 
1743-95 1939 
1743-96 1939 
1743-97 1939 
1743-98 1944 
1743-99 1944 
1743- 1 1943 
1743- 2 1933 
1743- 3 1944 
1743- 4 1944 
1743- 5 1948 
1743- 6 1948 
1743- 7 1948 
1743- 8 1948 
1744- 9 1948 
1744-10 1949 
1744-11 1952 
1744-12 1952 
1744-13 1949 
1744-14 1950 
1744-15 1950 
1744-16 1954 
1745-17 1954 
1745-18 1953 
1745-19 1953 
1745-20 1953 
1745-21 1956 
1745-22 1956 
1745-23 1955 
1745-24 1955 
1745-25 1951 
1745-26 1951 
1745-27 1951 
1745-28 1951 
1745-29 1951 
1745-30 1959 
1746-31 1960 
1746-32 1961 
1746-33 1961 
1746-34 1958 
1746-35 1961 
1746-36 1963 
1747-37 1963 
1747-38 1963 
1747-39 1963 
1747-40 1964 
1747-41 1964 
1747-42 1964 
1748-43 1964 
1748-44 1965 
1748-45 1965 
1748-46 1965 
1748-47 1965 
1748-48 1965 
1748-49 1965 
1748-50 1965 
1748-51 1965 
1748-52 1965 


MORTGAGES—Continued 


ey. 
27 Cye 42 C.J. 
Page Note Sec. 

1749-53 1965 


1749-54 1965 
1749-55 1966 
1749-56 1966 
1749-57 1966 
1749-58 1966 
1749-59 1967 
1749-60 1967 
1749-61 41 C.J. 

810 
1750-62 813 
1750- 63 815 
1750-64 814 
1750-65 1967 
1750-66 814 
1750-68 42 C.J. 
1751-69 1968 
1751-70 1968 
1751-71 1968 
1751-72 1969 
1751-73 1973 
1751-75 1974 
1752-76 1974 
1753-77 1974 
1753-78 1976 
1753-80 1980 
1753-81 1981 
1754-82 1980 
1754-83 1980 
1754-84 1980 
1754-85 1982 
1754-86 1982 
1754-87 1982 
1754-88 1982 
1754-89 1982 
1754-90 1983 
1754-91 1983 
1754-92 1983 
1755-93 1983 
1755-94 1983 
1755-95 1983 
1755-96 1611 
1755-97 1985 
1756-98 1984 
1756-99 1984 
1756— 2 1986 
1756- 3 1986 
1756- 4 1986 
1757— 5 1987 
1757- 6 1987 
1757- 7 1987 
1757- 8 1987 
1757- 9 1987 
1757-10 1987 
1757-11 1988 
1757-12 1988 
1757-13 1988 
1757-14 1988 
1758-15 1991 
1758-16 1991 
1758-17 1991 
1758-18 1991 
1758-19 1992 
1759-20 1992 
1759-21 1992 
1759-22 1992 
1759-23 1992 
1759-24 1995 
1759-25 1995 
1759-27 1995 
1759-28 1996 
1759-29 1996 
1759-30 1996 
1759-31 1996 
1759-32 1996 
1760-33 1996 
1760-34 2002 
1760-35 1997 
1760-36 1997 
1760-37 1999 
1760-38 1999 
1760-39 1999 
1760-40 1999 
1760-41 2000 
1760-42 2000 
1760-43 2000 
1760-44 2000 
1761-45 2002 
1761-46 2002 
1761-48 2001 
1761-49 2001 
1761-50 2001 
1761-51 2004 
1761-52 2004 
1761-54 2004 
1761-55 2005 
1761-56 2015 
1761-57 2016 
1762-58 2011 


27 Cye 426.5. 


Page Note Sec. 
1762-59 2007 
1762-60 2006 
1762-61 2007 
1762-62 2006 
1762-63 2006 
1762-64 2006 
1762-65 2005 
1762-66 2005 
1763-67 2005 
1763-68 2005 
1763-69 2007 
1763-70 2007 
1763-71 2007 
1763-72 2007 
1763-73 2007 
1763-74 2Q07 
1763-75 2007 
1764-76 2015 
1764-77 2007 
1764-78 2007 
1764-79 2007 
1764-80 2007 
1764-81 2007 
1764-82 2007 
1764-83 2018 
1765-84 2018 
1765-85 2018 
1765-86 2012 
1765-87 2012 
1766-88 2012 
1766-89 2012 
1766-90 2012 
1766-91 2012 
1766-92 2012 
1766-93 2014 
1767-94 2017 
1767-95 2017 
1767-96 2017 
1767-97 2017 
1767-98 2040 
1767-99 2040 
1767- 1 2040 
1767- 2 2019 
1767- 3 2019 
1767- 4 2019 
1768- 5 2019 
1768- 6 2019 
1768- 7 2019 
1769- 8 2019 
1769- 9 2019 
1770-10 2019 
1770-11 2024 
1770-12 2024 
1770-13 2025 
1771-14 2025 
1771-15 2025 
1771-16 2025 
1771-17 2025 
1771-18 2025 
1771-19 2025 
1771-20 2025 
1771-21 2025 
1771-22 2027 
1772-23 2027 
1772-24 2028 
1772-25 2029 
1772-26 2029 
1772-27 2029 
1772-28 2029 
1772-29 2032 
1773-30 2032 
1773-81 2030 
1773-32 2030 
1773-33 2030 
1773-34 2033 
1773-35 2033 
1773-36 2036 
1773-37 2036 
1773-38 2036 
1774-39 2036 
1774-40 2035 
1774-42 2037 

2038 
1774-43 2036 
1774-44 2036 
1774-45 2036 
1774-46 2036 
1774-47 2036 
1774-48 2036 
1774-49 2036 
1774-50 2039 
1775-51 2041 
1775-52 2041 
1775-53 2042 
1775-54 2041 
1775-55 2041 
1775-56 2042 
1776-57 2042 
1776-58 2043 


27 Cye 42 C.J. 


Page Note Sec. 
1776-59 2043 
1776-60 2043 
1776-61 2044 
1776-62 2045 
1777-63 2045 
1777-64 2045 
1777-65 2045 
1777-66 2045 
1777-67 2045 
1777-68 2046 
1778-69 2046 
1778-70 2046 
1778-71 2046 
1778-72 2047 
1778-73 2047 
1778-74 2047 
1778-75 2047 
1778-76 2048 
1778-77 2048 


1778-78 2048 


1778-79 2048 
1779-80 2050 
1779-81 2051 
1779-82 2051 
1779-83 2051 
1779-84 2051 
1779-85 2051 
1779-86 2051 
1779-87 2052 
1779-88 2053 
1779-89 2053 
1780-90 2053 
1780-91 2053 
1780-92 2054 
1780-93 2054 
1781-94 2054 
1781-95 2054 
1781-96 2054 
1781-97 2055 
1781-98 2055 
1781-99 2055 
1781- 1 2055 
1781- 2.2055 
1782- 3 264 
1782-4 2056 
1782-5 = 2068 
1782-6 2056 
1782- 7 2056 
1782-8 2056 
1782- 9 2056 
1782-10 2056 
1782-11 2056 
1782-12 2057 
1783-13 2057 
1783-14 2057 
1783-15 2058 
1783-16 2059 
1783-17 2059 
1783-18 2060 
1784-19 2060 
1784-20 2060 
1784-21 2060 
1784-22 2060 
1784-23 2060 
1784-24 2060 
1784-25 2060 
1784-26 2060 
1784-27 2060 
1784-28 2061 
1785-29 2061 
1785-30 2061 
1785-31 2061 
1785-32 2062 
1785-33 2063 
1786-34 2063 
1786-35 2063 
1786-36 2068 
1786-37 2063 
1787-38 2064 
1787-39 2064 
1787-40 =. 2064 
1787-41 2064 
1787-42 2064 
1787-43 2064 
1787-44 2065 
1787-45 =. 2065 
1788-46 2065 
1788-47 2065 
1788-48 2065 
1788-52 41 C.J. 

1113 
1788-53 2080 
1788-54 2071 
1788-55 1112 
1788-56 1112 
1789-57 1112 
1789-58 42 C.J. 

1775 


See 
27 Cye 42 C.J3. 


Page Note Sec. 
1789-59 41 C.J. 
1114 

1789-60 1114 
1790-61 1114 
1790-62 42 C.J. 
1778 

1790-63 1777 
1790-64 1778 
1790-65 1777 
1790-66 1963 
1791-67 1964 
1791-68 1964 
1791-69 1964 
1791-70 1964 
1791-71 1963 
1791-72 41 C.J. 
1113 

1792-73 1115 
1792-74 1113 
1792-75 42 C.J. 
1777 

1792-76 1777 
1792-77 1777 
1792-78 1777 
1792-79 1777 
1792-80 1777 
1793-81 1777 
. 1793-82 1777 
1793-83 1777 
1794-84 1777 
1794-85 1777 
1794-86 1778 
1794-87 1778 
1794-88 1778 
1794-89 1778 
1794-90 1778 
1794-91 1784 
1794-92 1778 
1794-93 1778 
1795-94 1778 
1795-95 1778 
1795-96 1782 
1795-97 1782 
1796- 1 41 C.J. 
1115 

1796- 2 1115 
1796- 3 42 C.J. 
1780 

1797- 4 1780 
1797- 5 1780 
1797- 6 1780 
1797- 8 1779 
1797- 9 1779 
1797-10 1779 
1798-11 1779 
1798-12 1779 
1799-13 1779 
1799-16 2067 
1799-17 2072 
1799-20 2074 
1799-21 2074 
1800-26 2080 
1800-27 2080 
1800-28 2080 
1800-29 2081 
1800-30 2081 
1800-31 2085 
1800-32 2085 
1801-34 Const. 
Law 

§ 750 

1801-85 Const. 
Law 

§ 524 

1801-36 2070 
1801-37 2070 
1801-38 2070 
1801-39 2070 
1801-40 2080 
1801-41 2080 
1801-42 2069 
1802-43 2084 
1802-44 2084 
1802-45 2084 
1803-53 2085 
1803-54 2085 
1803-55 2085 
1803-56 2069 
1803-57 2076 
1804-58 2076 
1804-59 2077 
1804-60 2076 
1804-63 2091 
1805-64 2091 
1805-65 2091 
1805-66 2091 
1805-67 2091 
1805-69 2091 
1805-70 2136 


TSO 
27 Cye 42 C.J. 


Page Note Sec. 
1805-71 2092 
1805-72 2093 
1806-73 2093 
1806-74 2093 
1806-75 2093 
1806-76 2093 
1806-77 2095 
1806-78 2096 
1806-79 2096 
1806-80 2097 
1807-81 2104 
1807-82 2104 
1807-84 2106 
1808-85 2110 
1808-86 2110 
1808-87 2110 
1808-88 2100 
1808-89 2101 
1808-90 2102 
1808-91 2102 
1809-92 2103 
1809-93 2112 
1809-94 2115 
1809-95 2117 
1809-96 2120 
1810-97 2121 
1810-98 2121 
1810-99 2121 
1810- 1 2121 
1810- 2 2128 
1811- 3 2129 
1811- 4 2129 | 
1811- 5 2130 
1812- 6 2130 
1812- 7 2131 
1812- 8 2131 
1812- 9 2131 
1812-10 2119 
1812-11 2119 
1812-12 2137 
1812-13 2137 
1813-14 2138 
1813-15 2138 
1813-16 2139 
1813-17 2139 
1813-18 2139 
1813-19 2139 
1813-20 2139 
1813-21 2139 
1813-22 2100 
1813-23 2185 
1814-24 2140 
1814-25 2140 
1814-26 2140 
1814-27 2141 
1814-28 2141 
1814-29 2142 
1814-30 2141 
1814-31 2141 
1814-32 2144 
1815-33 2144 
1815-34 2144 
1815-35 2144 
1815-36 2146 
1815-37 2146 
1815-38 2147 
1816-40 2146 
1816-43 2147 
1816-44 2148 
1816-45 2148 
1816-46 2148 
1816-47 2148 
1816-48 1757 
1817-49 1757 
1817-50 2164 
1817-51 1757 
1817-52 1757 
1817-53 2165 
1817-54 2165 
1817-55 2165 
1817-56 2165 
1817-57 2165 
1817-58 2165 
1818-59 2166 
1818-60 2166 
1818-61 2087 
1818-63 2160 
1818-64 2163 
1818-65 2160 
1818-66 2162 
1818-67 2160 
1818-68 2161 
1819-69 2160 
1819-70 2163 
1819-71 2163 
1819-73 2087 
1819-74 2145 
1819-75 2145 
1819-76 2145 


rans 
27 Cye 42 C.J. 


Page Note Sec. 
1820-77 2145 
1820-78 2149 
1821-79 2149 
1821-80 2149 
1821-81 2149 
1821-82 2149 
1821-83 2150 
1821-84 2150 
1821-85 2150 
1822-86 2150 
1822-87 2150 
1822-88 2150 
1822-89 2150 
1822-90 2150 
1822-92 2159 
1822-93 2159 
1823-95 2168 
1823-96 2169 
1824-97 2169 
1824-98 2169 
1824-99 2169 
1824—- 1 2169 
1824- 2 2169 
1824- 3 2171 
1824- 4 2175 
1825-5 2170 
1825- 7 2172 
1825- 8 2172 
1825- 9 2176 
1826-10 2178 
1826-11 2178 
1826-12 2180 
1826-13 2180 
1826-14 2180 
1826-15 2180 
1826-16 2181 
1826-17 2181 
1826-18 2175 
1827-19 2181 
1827-20 2182 
1827-21 2182 
1827-22 2182 
1827-23 2185 
1827-24 2185 
1827-25 2187 
1828-26 2187 
1828-27 2186 


(SSS SS ES Se 
28 Cye 42 C.J. 


Page Note Sec. 
3-1 1 
4-2 1 
4- 3 1 
4-4 14 
5-5 22 
5- 6 21 
5- 7 24 
5- 8 26 
5- 9 26 
6-10 26 
6-11 26 
6-13 29 
6-14 29 
6-15 29 
6-16 30 
6-17 31 
6-18 31 
6-19 31 
6-20 31 
6-21 31 
6-22 31 
6-23 34 
7-24 63 
7-25 65 
7-26 63 
7-27 36 
7-29 38 
7-30 39 
7-32 27 
7-33 27 
8-34 27 

24-1 1 
24- 2 2 
24-3 2 
24-"4 2 
24-5 3 
24-7 15 
25- 9 15 
25-10 16 
25-11 17 
25-12 17 


CYC-CORPUS J URIS PARALLEL REFERENCE TABLE 


: 5 
27 Cye 42 C.J. 


Page Note Sec. 
1828-28 2173 
1828-29 2174 


1830-43 2199 
1831-44 2197 
1831-45 2199 


1834-75 2209 


SS 
28 Cye 42C.J. 


Page Note Sec. 
8-35 27 
8-36 27 
8-38 43 
8-39 43 
8-40 43 
8-41 43 
8-42 43 
8-43 44 
8-44 44 
8-45 44 
8-46 57 
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MORTGAGES 
(Continued from 41 C. J.) 
[Matters not in this Title, treated elsewhere in this Work, see Cross References 41 C. J. p 246] 
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XIII. RECORDING AND REGISTRATION [sub-analysis 41 C. J. p 227] 
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a. In General [§ 1591] p 64 
b. Persons Entitled to Object [§ 1592] p 64 
e. Failure To Object [§ 1593] p 65 
d. Amendment [{§ 1594] p 65 
7. Process and Notice [§§ 1595-1603] p 65 
a. In General [§ 1595] p 65 
b. Writ of Scire Facias [§ 1596] p 66 
. Notice of Executory Process [§ 1597] p 66 
. Notice of Lis Pendens [§ 1598] p 67 
. Notice of Subsequent Proceedings [§ 1599] p 67 
. Service of Process [§§ 1600-1601] p 68 
(1) In General [§ 1600] p 68 
(2) Nonresident Defendant [§ 1601] p 69 
g. Return and Proof of Service [§ 1602] p 71 
h. Defects and Objections as to Process and Service [§ 1603] p 71 
K. Pleadings and Evidence [§§ 1604-1679] p 72 
1. Bill, Petition, or Complaint [§§ 1604-1623] p 72 
a. Form and Requisites [§§ 1604-1605] p 72 
(1) In General [§ 1604] p 72 
(2) Multifariousness and Misjoinder [§ 1605] p 73 
b. Allegations [§§ 1606-1619] p 74 
(1) In General [§ 1606] p 74 
(2) Mortgage and Debt Secured [§§ 1607-1611] p 75 
(a) Description of Mortgage [§ 1607] p 75 
(b) Record or Notice [§ 1608] p 76 
(c) Note or Obligation Secured [§ 1609] p 76 
(d) Indebtedness of Defendant [§ 1610] p 77 
(e) Amount Due [§ 1611] p 78 
(3) Description of Property [§ 1612] p 78 
(4) Nonpayment or Other Breach of Condition [§ 1613] p 79 
(5) Title or Right of Plaintiff to Mortgage [§§ 1614-1615] p 82 
(a) In General [§ 1614] p 82 
(b) Assignment to Plaintiff [§ 1615] p 83 
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(6) Performance of Conditions Precedent [§ 1616] p 84 
(7) Other Proceedings on Mortgage or Debt [§ 1617] p 84 
(8) Interests of Defendants [§§ 1618-1619] p 85 
(a) In General [§ 1618] p 85 
(b) Allegations as to Claims of Third Persons [§ 1619] p 86 


c. Offer To Do Equity [§ 1620] p 87 

d. Prayer for Relief [§ 1621] p 87 

e. Prayer for Injunction [§ 1622] p 89 

f. Defects, Objections, and Waiver [§ 1623] p 89 
2. Plea or Answer [§§ 1624-1631] p 89 
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. Matters Proper or Necessary for Plea or Answer [§ 1624] p 89 
. Form and Requisites [§ 1625] p 90 

. Sufficiency of Averment of Matters of Defense [§ 1626] p 91 
. Construction and Effect of Answer [§ 1627] p 93 

. Frivolous, Irrelevant, or Sham Answer [§ 1628] p 93 

. Affidavit of Defense or of Merits [§ 1629] p 94 i 

. Time for Filing [§ 1630] p 95 


h. Withdrawal of Answer [§ 1631] p 95 


3. Cr 


oss Bill or Cross Complaint and. Answer Thereto [§§ 1632-1637] p 96 


a. Propriety of Cross Bill [§ 1632] p 96 

b. Necessity for Cross Bill [§ 1633] p 97 

c. Time for Filing Cross Bill [§ 1634] p 98 

d. Parties [§ 1635] p 98 

e. Sufficiency of Cross Bill or Cross Complaint [§ 1636] p 99 
f. Plea or Answer to Cross Bill [§ 1637] p 100 


4. Ot 


her Pleadings [§§ 1638-1645] p 101 


a. Replication [§§ 1638-1639] p 101 


(1) In General [§ 1638] p 101 
(2) Departure [§ 1639] p 101 


b. Demurrer [§§ 1640-1642] p 101 5 
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(1) To Bill or Complaint, or Cross Bill or Oross Complaint [§ 1640] p 101 
(2) To Answer [§ 1641] p 102 
(3) Abolition of Demurrers [§ 1642] p 102 

. Supplemental Pleadings [§ 1643] p 102 


d. Amended Pleadings [\§ 1644-1645] p. 103 


(1) In General [§ 1644] p 103 
(2) Time for Amendment [§ 1645] p 103 


5. Issues, Proof, and Variance [§§ 1646-1651] p 104 
a. Issues for Determination [§§ 1646-1647] p 104 


(1) In General [§ 1646] p 104 
(2) Adverse and Paramount Title [§ 1647] p 105 


b. Matters To Be Proved [§ 1648] p 105 
ce. Evidence of Defenses Not Pleaded [§ 1649] p 106 
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. Evidence Admissible under Pleadings [§ 1650] p 107 
. Variance [§ 1651] p 108 


6. Presumptions and Burden of Proof [8§ 1652-1660] p 108 


a. 


In General [§ 1652] p 108 


b. Counterclaim [§ 1653] p 110 
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. Mortgage and Debt [§ 1654] p 110 


. Affirmative or Special Defense in General [§ 1655] p 110 


. Extension of Time for Payment of Debt [§ 1656] p 110 


Validity of Mortgage [§ 1657] p 110 

. Title of Plaintiff [§ 1658] p 110 

Title of Mortgagor {§ 1659] p 111 

No Other Action for the Debt [§ 1660] p 111 
missibility of Evidence [§§ 1661-1669] p 111 

. In General [§ 1661] p 111 


. Mortgage and Note [|§ 1662] p 111 
. Invalidity of Mortgage [§ 1663] p 112 


. Debt and Terms of Payment [§ 1664] p 112 


. Payment [§ 1665] p 112 

. Description of Property |§ 1666] p 112 

. Priority between Mortgages [§ 1667] p 112 
. Title or Right of Plaintiff [§ 1668] p 112 


Interests of Defendants {§ 1669] p 112 


8. Weight and Sufficiency of Evidence [§§ 1670-1679] p 113 
a. Degree of Proof [§ 1670] p 113 
b. General Considerations [§ 1671] p 113 


c. 


Credibility of Witnesses and of Testimony in General [§ 1672] p 113 
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. Mortgage and Debt [§ 1673] p 114 

. Production of Note or Bond [§ 1674] p 115 
. Consideration and Validity [§ 1675] p 116 
. Breach af Condition [§ 1676] p 117 

. Payment [§ 1677] p 117 

. Title or Right of Plaintiff [§ 1678] p 118 

. Interests of Defendants [§ 1679] p 118 
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L. Injunction and Recewership [§§ 1680-1715] p 119 
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I: 


Nature or Object of, and Right to, Remedy [§§ 1680-1681] p 119 
a. In General [§ 1680] p 119 
b. Mortgaged Homesteads [§ 1681] p 120 


. Authority and Discretion of Court [§ 1682] p 120 
. Who May Apply [§ 1683] p 121 
. Grounds [§§ 1684-1691] p 121 


. In General [§ 1684] p 121 
. Disposition of, or Interference with, Property [§ 1685] p 121 
. Inadequacy of Security and Insolvency of Debtor [§ 1686] p 121 
. Danger of Waste or Injury [§ 1687] p 122 
. Pledge of Rents and Profits [§§ 1688-1689] p 123 
(1) In General [§ 1688] p 123 
(2) Necessity of Lien on Rents and Pr ofits [§ 1689] p 123 
f. Provision for Receivership in Mortgage [§ 1690] p 124 
g. Failure To Pay Taxes or Insure [§ 1691] p 124 
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. Procedure [§§ 1692-1697] p 124 


a. In General [§ 1692] p 124 

b. Time for Appointment [§ 1693] p 125 

c. Necessity and Sufficiency of Application [§ 1694] p 125 
d. Plea or Answer [§ 1695] p 125 

e. Notice of Application [§ 1696] p 125 

f. Hearing and Determination [§ 1697] p 126 


. Collateral Attack; Estoppel to Deny Validity of Decree [§ 1698] p 126 
. Eligibility, Selection, and Qualifications of Receiver [§§ 1699-1700] p 126 


a. In General [§ 1699] p 126 
b. Bonds [§ 1700] p 127 


. Operation and Effect of Appointment and Management and Disposition of Property 


[§§ 1701-1704] p 127 
a. In General [§ 1701] p 127 
b. Right and Title to, and Possession of, Property [§§ 1702-1704] p 127 
(1) In General [§ 1702] p 127 
(2) Disturbing Tenant’s Possession [§ 1703] p 128 
(3) Rents and Profits; Attornment to Receivership [§ 1704] p 128 


. Rights, Powers, and Duties of Receiver [§§ 1705-1710] p 129 


a. In General [§ 1705] p 129 
b. Management of Property and Receivers Certificates [§ 1706] p 129 
ec. Sale of Property [§ 1707] p 129 
d. Employment of Agent or Counsel [§ 1708] p 130 
e. Repair of Premises [§ 1709] p 130 
f. Conflict of Rights of Several Receivers [§ 1710] p 130 
Discharge of Receiver [§ 1711] p 130 
Accounting [§§ 1712-1713] p 130 
a. In General [§ 1712] p 130 
b. Allowances [§ 1713] p 131 
Extension of Receivership [§ 1714] p 131 
Disposition of Proceeds [§ 1715] p 131 


M. Trial, Judgment, and Review [§§ 1716-1797] p 132 


ae 


Trial or Hearing [§§ 1716-1731] p 132 
a. Disposition of Preliminary Matters [§§ 1716-1717] p 132 
(1) Consolidation of Actions [§ 1716] p 132 
(2) Dismissal or Nonsutt [§ 1717] p 133 
b. Mode and Conduct of Trial or Hearing [§§ 1718-1731] p 133 
(1) In General [§ 1718] p 133 
(2) Scope of Inquiry and Powers of Court [§§ 1719-1720] p 134 
(a) In General [§ 1719] p 134 
(b) Adjudication of Prior Claims [§ 1720] p 135 
(3) Reference [§§ 1721-1726] p 136 
(a) Grounds for, and Right to [§ 1721] p 136 
(b) Order of Reference [§ 1722] p 137 ¢ 
(c) Notice of Hearing before Referee or Master [§ 1723] p 137 
(d) Scope of Inquiry before Referee or Master [§ 1724] p 138 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


6 [42 C.J.] MORTGAGES 


(e) Report of Referee or Master [§ 1725] p 138 
(f) Disposition of Report [§ 1726] p 138 
(4) Submission of Issues to Jury [§§ 1727-1728] Pp 138 
(a) In General [§ 1727] p 138 
(b) Instructions to Jury [§ 1728] p 139 
(5) Verdict [§ 1729] p 139 
(6) Decisions; Findings [§ 1730] p 139 
(7) Granting of New Trial or Rehearing [§ 1731] p 139 
2. Judgment or Decree [§§ 1732-1797] p 140 
a. Nature [§§ 1732-1733] p 140 
(1) In General [§ 1732] p 140 
(2) Interlocutory or Final Judgment [§ 1733] p 140 
b. Scope of Relief [§§ 1734-1737] p 141 
(1) Im General [§ 1734] p 141 
(2) Conformity to Pleadings [§ 1735] p 142 
(3) Conformity to Verdict and Findings [§ 1736] p 142 
(4) Confinement to Prayer [§ 1737] p 142 
e. Character of Relief [§§ 1738-1760] p 143 
(1) Ascertainment of Indebtedness [§§ 1738-1744] p 143 
(a) In General [§ 1738] p 143 
(b) Amount of Debt [§ 1739] p 143 
(c) Interest [§ 1740] p 144 
(d) Costs and Attorney’s Fees [§ 1741] p 145 
(e) Disbursements by Mortgagee [§§ 1742-1743] p 145 
aa. In General [§ 1742] p 145 
bb. Payments of Taxes or Insurance Premiums [§ 1743] p 146 
(f) Credits to Mortgagor or Other Defendant [§ 1744] p 146 
(2) Provision for Sale of Mortgaged Premises [§§ 1745-1752] p 147 
(a) In General [§ 1745] p 147 
(b) Designation of Property or Interest To Be Sold [§ 1746] p 147 
(ce) Provision for Sale in Gross or by Parcels [§§ 1747-1748] p 149 
aa. In General [§ 1747] p 149 
bb. Directions as to Order of Sale by Parcels [§ 1748] p 150 
(d) Direction for Appraisement of Property [§ 1749] p 150 
(e) Directions as to Notice, Time, and Place of Sale [§ 1750] p 150 
(f) Directions as to Terms and Conditions of Sale [§ 1751] p 150 
(g) Direction for Return of Report of Sale [§ 1752] p 151 
(3) Provision for Transfer of Title under Strict Foreclosure [§ 1753] p 151 
(4) Provision for Transfer of Possession [§ 1754] p 151 
(5) Provision for Disposition of Proceeds of Sale [§ 1755] p 152 
(6) Provision for Relief to Mortgagor or Owner of Equity of Redemption [§§ 1756- 
1759] p 152 
(a) In General [§ 1756] p 152 
(b) Allowance of Time for Payment of Debt [§ 1757] p 153 
(¢) Provision for Stay of Execution on Payment of Installment Due [§ 1758] 
p 154 
(d) Provision for Redemption [§ 1759] p 155 
(7) Provision for Relief to Other Defendants ie 1760] p 155 
d. Form of Decree [§§ 1761-1762] p 156 
(1) In General [§ 1761] p 156 
(2) Certainty [§ 1762] p 156 
e. Rendition and Entry [§§ 1763-1764] p 157 
ey In General [§ 1763] p 157 
(2) Judgment by Default or Decree Pro Confesso [§ 1764] p 158 
f. Amending Judgment [§§ 1765-1767] p 158 ° 
(1) In General [§ 1765] p 158 
(2) Matters Amendable [§ 1766] p 159 
(3) Application for Amendment [§ 1767] p 159 : 
g. Opening or Vacating Judgment [§§ 1768-1774] p 160 
(1) In General [§ 1768] p 160 
(2) Persons Entitled to Relief [§ 1769] p 160 
(3) Grounds for Relief [§ 1770] p 161 
(4) Effect of Laches or Waiver [§ 1771] p 161 
(5) Application for Relief [§ 1772] p 162 
(6) Hearing and Determination [§ 1773] p 163 
(7) Operation and Effect of Order Vacating Judgment [§ 174] p 163 
h. Operation and Effect [§§ 1775-1784] p 163 
(1) In General [§ 1775] p 163 
(2) General Lien of Judgment [§ 1776] p 164 
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(3) Conclusiveness of Judgment [§§ 1777-1783] p 164 
(a) Persons Concluded [§ 1777] p 164 
(b) Matters Concluded [§§ 1778-1782] p 167 
aa. General Rule [§ 1778] p 167 
3 bb. Rights of Junior Encumbrancer [§ 1779] p 169 
= ce. Rights of Prior Encumbrancer [§ 1780] p 170 
dd. Rights of Claimant under Adverse Title [§ 1781] p 171 
ee. Rights of Subsequent Purchaser [§ 1782] p 171 
(c) Effect on Subsequent Foreclosure [§ 1783] p 171 
(4) Collateral Attack [§ 1784] p 172 
i. Assignment of Judgment [§ 1785] p 173 
j. Suspension and Revival [§ 1786] p 173 
k. Execution and Enforcement [§§ 1787-1789] p 174 
(1) In General [§ 1787] p 174 
(2) Levy of Execution [§ 1788] p 175 
(3) Suspension or Stay of Execution [§ 1789] p 175 
1. Appeal [§§ 1790-1797] p 176 i 
(1) Judgment or Order Appealable [§ 1790] p 176 
(2) Persons Who May Appeal [§ 1791] p 177 
(3) Requisites for Procuring Review [$$ 1792-1793] p 178 
(a) In General [§ 1792] p 178 
(b) Necessity for Objections and Exceptions in Lower Court [§ 1793} p 178 
(4) Parties to Appeal [§ 1794] p 178 
(5) Record on Appeal [§ 1795] p 179 
(6) Scope and Mode of Review [§ 1796] p 179 
(7) Determination and Disposition of Cause [§ 1797] p 180 
N. Sale [§§ 1798-1962] p 181 
1. Nature in General [§ 1798] p 181 
2. Proceedings Preliminary to Sale [§§ 1799-1819] p 181 
a. se of Foreclosure, Process Thereunder, and Affidavit of Nonpayment [§ 1799] p 
b. Injunction or Stay of Sale [§§ 1800-1803] p 183 
(1) In General [§ 1800] p 183 
(2) Persons Entitled to Injunction or Stay [§ 1801] p 184 
(3) Particular Grounds for Relief [§ 1802] p 184 . 
(4) Application and Proceedings [§ 1803] p 186 
c. Appraisement [§§ 1804-1811] p 187 
(1) In General [§ 1804] p 187 
(2) Notice to Parties [§ 1805] p 188 
(3) Appointment, Qualifications, and Duties of Appraisers [§ 1806] p 188 
(4) Mode and Sufficiency of Appraisement [§§ 1807-1809] p 189 
(a) In General [§ 1807] p 189 
(b) Deductions [§ 1808] p 189 
(c) Return and Filing of Appraisement [§ 1809] p 189 
(5) Defects and Objections [§ 1810] p 190 
(6) Reappraisement [§ 1811] p 191 
d. Certificates of Liens [§ 1812] p 191 
e. Notice or Advertisement of Sale [§§ 1813-1819] p 191 
(1) In General [§ 1813] p 191 
(2) Mode of Giving Notice [§§ 1814-1816] p 192 
(a) In General [§ 1814] p 192 
(b) Publication or Posting of Notice [§ 1815] p 192 
(c) Personal Service [§ 1816] p 193 
(3) Form and Contents of Notice [§§ 1817-1819] p 194 
(a) In General [§ 1817] p 194 
(b) Description of Property [§ 1818] p 194 
(c) Time and Place of Sale [§ 1819] p 195 
3. Place and Time of Sale [§§ 1820-1822] p 195 
_a. Place of Sale [§ 1820] p 195 
b. Time of Sale [§ 1821] p 196. 
ce. Postponement and Adjournment [§ 1822] p 197 
4. Officer To Sell [§§ 1823-1826] p 197 
a. In General [§ 1823] p 197 
b. Statutory Provisions [§ 1824] p 198 
c. Ogth and Bond [§ 1825] p 198 
d. Powers and Duties [§ 1826] p 198 
5. Conduct of Sale [§§ 1827-1831] p 199 
a. In General [§ 1827] p 199 
b. Sale in Parcels or in Gross [§§ 1828-1829] p 200 
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(1) Under Directions in Decree or Statute [§ 1828] p 200. 
(2) In Absence of Directions in Decree or Statute [§ 1829] p 201 
e. Order of Offering for Sale [§ 1830] p 201 
d. Terms and Conditions of Sale [§ 1831] p 202 
6. Who May Purchase [§§ 1832-1833] p 204 
a. In General [§ 1832] p 204 
b. Mortgagee or Trustee [§ 1833] p 206 
7. Bids [§§ 1834-1843] p 207 
a. In General [§ 1834] p 207 
b. Freedom of Competition and Contracts as to Bidding [§ 1835] p 207 
c. Payment of Bid [§ 183514] p 208 
d. Failure To Comply with Bid [§§ 1836-1843] p 209 
(1) In General |§ 1836] p 209 
(2) Grounds for Refusal [§§ 1837-1840] p 209 
(a) In General [§ 1837] p 209 
(b) Defects in, or Failure of, Title [§ 1838] p 209 
(c) Encumbrances [§ 1839] p 211 
(d) Mistake [§ 1840] p 212 
(3) Resale [§ 1841] p 212 
(4) Rights and Liabilities of Defaulting Bidder [§ 1842] p 213 
(5) Enforcement of Bid [§ 1843] p 214 
8. Report of Sale [§§ 1844-1847] p 215 
a. Necessity [§ 1844] “p 215 
b. Form and Contents [§ 1845] p 215 
ce. Exceptions [§ 1846] p 215 
d. Conclusiveness and Presumptions [§ 1847] p 216 
9. Confirmation [§§ 1848-1866] p 216 
a. Nature and Necessity [§ 1848] p 216 
b. Jurisdiction and Power To Confirm [§ 1849] p 217 
ce. Proceedings for Confirmation [§§ 1850-1861] p 217 
(1) In General [§ 1850] p 217 = 
(2) Who May Apply [§ 1851] p 217 
(3) Who May Object [§ 1852] p 217 
(4) Time for Confirmation [§ 1853] p 218 
(5) Hearing and Determination [§§ 1854-1857] p 219 
(a) In General [§ 1854] p 219 
(b) Objections and Eaceptions [§ 1855] p 219 
(c) Discretion of Court [§ 1856] p 220 
(d) Approval or Disapproval [§§ 1857-1861] p 220 
: aa. In General [§§ 1857] p 220 
bb. Mistake [§ 1858] p 220 
cc. Irregularities in Notice of Sale [§ 1859] p 221 
dd. Misconduct or Irregularities in Sale [§ 1860] p 221 
ee. Inadequacy of Price [§ 1861] p 223 
d. Setting Aside Confirmation [§ 1862] p 225 
e. Effect of Confirmation [§§ 1863-1866] p 225 
(1) In General [§ 1863] p 225 
(2) Curative Effect [§ 1864] p 226 
(3) Relation Back [§ 1865] p 227 
(4) Conditional Confirmation [§ 1866] p 227 
10. Opening, Vacating, and Setting Aside [$$ 1867-1884] p 227 
a. Who May Object to Validity of Sale [§§ 1867-1869] p 227 
(1) In General [§ 1867] p 227 
(2) Estoppel or Waiver [§ 1868] p 228 
(3) Where Fraud Charged [§ 1869] p 230 
b. Power and Authority of Court [§ 1870] p 230 
ce. Grounds for Vacating Sale [§§ 1871-1876] p 230 
(1) In General [§ 1871] p 230 
(2) Defects and Irregularities in Sale [§ 1872] p 231 
(3) Fraud [§ 1873] p 232 
(4) Want of Notice, Mistake, or Surprise [§ 1874] p 233 
(5) Cireumstances Discouraging Competition or Depressing Bids [§ 1875] p 234 
(6) Inadequacy of Price [§ 1876] p 235 
d. Time for Moving and Laches |§ 1877] p 236 
e. Application and Proceedings Thereon [§§ 1878-1883] p 237, 
(1) In General [§ 1878] p 237 
(2) Form and Contents of Application and Conditions Precedent [§ 1879] p 238 
(3) Parties and Notice [§ 1880] p 239 
(4) Presumptions and Evidence [§ 1881] p 240 
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(5) Relief Granted [§ 1882] p 241 
(6) Appeal [§ 1883] p 242 
f. Resale [§ 1884] p 242 
11. Rights and Liabilities of Purchaser [§§ 1885-1919] p 243 
. In General [§ 1885] p 243 


. Persons Entitled aides Sale [§ 1886] p 243 
Completion of Purchase; Payment and Application of Purchase Money [§ 1887] p 244 


. Income and Disbursements Connected with Ownership [§ 1888] p°245 
. Protection and Defense of Title [§ 1889] p 245 
. Property and Interests Acquired by Purchase [§§ 1890-1904] p 245 
(1) In General [§ 1890] p 245 
(2) Nature and Source of Title [§ 1891] p 247 
(3) Identity and Quantity [§ 1892] p 248 
(4) Improvements, Easements, Fixtures, and Personalty [§ 1893] p 248 
(5) Emblements and Products of the Soil [§§ 1894-1897] p 249 
(a) Natural Products [§ 1894] p 249 
(b) Crops [§§ 1895-1897] p 249 
aa. In General [§ 1895] sp 249 
bb. Growing Crops [§ 1896] p 250 
ec. Crops Harvested or Ready for Harvesting [§ 1897] p 251 
(6) Rents and Profits [§§ 1898-1904] p 252. - 
(a) In General [§ 1898] p 252 
(b) Rents Accruing after Foreclosure Sale [§§ 1899-1902] p 253 
aa. In General [§ 1899] p 253 
bb. During Period for Redemption [§§ 1900-1902] p 254 
(aa) In General [§ 1900] p 254 
(bb) Rule Favoring Mortgagor [§ 1901] p 254 
(ce) Rule Favoring Purchaser [§ 1902] p 254 
Ke) Apportionment [§ 1903] p 255 
(d) Attornment and Notice to Tenant [§ 1904] p 255 
g. Liabilities Incurred by Purchase [§§ 1905-1913] p 255 
(1) In General [§ 1905] p 255 
(2) Liens and Encumbrances [§§ 1906-1913] p 256 
(a) In General [§ 1906] p 256 
(b) Prior Encumbrances [§§ 1907-1910] p 256 
aa. In General [§ 1907] p 256 
bb. Prior Mortgages [§ 1908] p 258 
ce. Unpaid Taxes, Benefit Assessments, and Water Rates [§ 1909] p 258 
dd. Hasements [6 1910] p 259 
(c) Subsequent Encumbrances [§§ 1911-1913] p 259 
aa. In General [§ 1911] p 259 
bb. Leases [§ 1912] p 260 
ec. Hasements [§ 1913] p 260 
h. Effect of Defects in Title or Proceedings [§§ 1914-19151%4] p 260 
(1) In General [§ 1914] p 260 
(2) Bona Fide Purchasers [§§ 1915-19154] p 261 
(a) In General [§ 1915] p 261 
(b) Effect of Notice [§ 191514] p 262 . 
i. Relief to Purchaser for Defects in Title or Proceedings [§§ 1916-1917] p 263 
(1) In General [§ 1916] p 263 
(2) Purchaser as Mortgagee in Possession [§ 1917] p 264 
j. Modification or Reversal of Judgment [§§ 1918-1919] p 265 
(1) Purchaser Protected [§ 1918] p 265 
(2) Purchaser Not Protected [§ 1919] p 266 
12. Rights and Liabilities of Purchaser’s Assignee or Grantee [§§ 1920-1923] p 267 
_ a. Assignee of Certificate of Purchase [§ 1920] p 267 
b. Grantee of Purchaser [§§ 1921-1923] p 267 
(1) Persons Entitled under Sale by Purchaser [§ 1921] p 267 
(2) Property and Interests Acquired [§ 1922] p 267 
(3) Protection and Enforcement of Rights [§ 1923] p 269 
13. Possession and Recovery of Possession [§§ 1924-1946] p 269 
a. Right of Possession [§§ 1924-1926] p 269 
(1) In General [§ 1924] p 269 
(2) As against Adverse Claimants [§ 1925] p 269 
(3) During Period of Redemption [§ 1926] p 270 
b. Proceedings To Recover Possession [§§ 1927-1946] p 271 
(1) In General [§ 1927] p 271 
(2) Power and Authority of Equity Court in General [§ 1928] p 271 


(3) Remedies [§§ 1929-193614] p 271 
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(a) In General [§ 1929] p 271 
) Writ of Habere Facias Possessionem [§ 1930] p 272 
(c) Writ of Possession [§ 1931] p 272 
(d) Equitable Writ of Execution [§ 1932] p 272 
(e) Writ of Assistance [§ 1933] p 272 
(f) Mandatory Injunction [§ 1934] p 273 
(g) Hjectment [§ 1935] p 273 
(h) Forcible Detainer [§ 1936] p 273 
(1) Dependent on Nature of Issue and Status of Defendant [§ 193614] p 273 
Persons Entitled to Remedy [§ 1937] p 273 
Against Whom Particular Process May Issue [§ 1938] p 274 ; 
Defenses [§ 1939] p 275 
Process and Notice [§ 1940] p 276 
Preliminary Order for Possession [§ 1941] p 276 
Notice To Quit and Demand for Possession :|§ 1942] p, 276 
Pleading and Issues [§ 1943] p 277 
Hearing and Determination [§ 1944] p 277 
Execution [§ 1945] p 278 
( Review and Vacation of Writ [§ 1946] p 278 
14. Receivership after Sale [§, 1947] p 278 
15. Conveyance to Purchaser [6§ 1948-1962] p 279 
. Certificate of Purchase [§ 1948] p 279 
. Purchaser’s Right to Deed [§ 1949] p 280 
. Necessity of Deed for Passing Legal Title [§ 1950] p 280 
. Time for Making Deed [§ 1951] p 281 
. Enforcement and Prevention of Execution of Deed [§ 1952] p 281 
. Requisites and Validity of Deed [§§ 1953-1956] p 282 
(1) Form and Contents [§ 1953] p 282 
(2) Execution and Acknowledgment [§- 1954] p 282 
(3) Delivery and Recording [§ 1955] p 282 
(4) Validity; Amendment [§ 1956] p 282 
g. Construction and Operation of Deed [§§ 1957-1962] p 283 
(1) Construction in General [§ 1957] p 283 
(2) Deed and Recitals as Evidence [§ 1958] p 283 
(3) Transfer and Vesting of Title [§ 1959] p 283 
(4) Property and Estates Conveyed [§ 1960] p 284 
(5) Adverse Claims and Priority [§ 1961] p 284 
(6) Effect of Invalid Deed [§ 1962] p 284 
O. Deficiency and Personal Liability [§§ 1963- 3003) p 284 
1. Personal Liability for Debt [§§ 1963-1973] p 284 
a. Liffect of Mortgage and Collateral Obligation [§ 1963] p 284 
b. Effect of Foreclosure and Sale [§ 1964] p 285 
c. Persons Liable [§§ 1965-1972] p 286 
(1) Mortgagor [§ 1965] p 286 
(2) Debtor Other than Mortgagor [§ 1966] p 287 
(3) Grantee of Mortgagor [§ 1967] p 288 
(4) Heirs or Representatives of Deceased Mortgagor [§ 1968] p. 288 
(5) Assignor of Mortgage [§ 1969] p 289 
(6) Creditor Acquiring Property by Adjudication [§ 1970] p 289 
(7) Receiver [§ 1971] p 289 
(8) Wrongdoer [§ 1972] p 289 
a. Debt Barred by Limitations [§ 1973] p 290 
2. Personal Judgment for Debt or Deficiency [\§ 1974-1989] p 290 
a. In General [§ 1974] p 290 
b. Considerations Affecting Right [\§ 1975-1976] p 291 
(1) In General [§ 1975] p 291 
(2) Particular Statutory Ppeteien [§ 1976] p 292 
. Defenses [§§ 1977-1979] p 293 
(1) In General [§ 1977] p 293 
(2) Laches [§ 1978] p 293 
(3) Estoppel [§ 1979] p 293 
d. Persons against Whom Obtainable [§§ 1980- -1981] p 293 
(1) In General [§ 1980] p 293 
" (2) Necessity of Service [§ 1981] p 294 
Amount of Judgment [§ 1982] p 295 
Forms and Requisites [§ 1983] p 295 
g. Sufficiency of Pleadings and Findings [§§ 1984-1985] p 296 
(1) In General [§ 1984] p 296 
(2) Averments Fixing Personal Liability [§ 1985] p 296 
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h. Time for Rendition [§ 1986] p 297 
4 i. Construction and Operation [§ 1987] p 298 
j. Lien of Judgment [§ 1988] p 299 
k. Setting Aside or Amendment [§ 1989] p 299 
3. Personal Judgment for Debt on Failure To Establish or Enforce Mortgage [§ 1990] p 299 
4. Action for Deficiency [§§ 1991-1998] p 300 \ 
a. In General [§§ 1991-1992] p 300 
(1) Right of Action [§ 1991] p 300 
z (2) Leave To Sue [§ 1992] p 302 
Equitable Actions. [§ 1993] p 303 
Proceedings against Equity of Redemption [§ 1994] p 303 
Limitations and Laches |§ 1995] p 303 
Defenses [§ 1996] p 303 
Parties to Actions [§ 1997] p 304 
Ewidence [§ 1998] p 304 
5. Executwn for Deficiency [§§ 1999-2002] p 304 
~ a. In General [§ 1999] p 304 
E b. Application for Writ [§ 2000] p 305 
c. Time for Issuing Execution [§ 2001] p 305 
d. Contesting Right to Execution [§ 2002] p 305 
6. Rights of Mortgagor or His Grantee to Excess over Deficiency Collected by Mortgagee 
[§ 2003] p 305 
P. Distribution of Proceeds of Foreclosure Sale [§§ 2004-2040] p 306 
1. Persons Entitled [§§ 2004-2014] p 306 
a. In General [§ 2004] p 306 
b. Other Claimants, Lienors, or Encumbrancers [§§ 2005-2011] p 306 
(1) In General [§ 2005] p 306 
(2) Junior Encumbrancers [§ 2006] p 307 
(3) Prior Encumbrancers [§ 2007] p 308 
(4) Vendor on Foreclosure of Mortgage of Vendee’s Interest [§ 2008] p 309 
(5) Olamant as to Whom Mortgage Fraudulent [§ 2009] p 309 
(6) Tenant in Possession [§ 2010] p 310 
(7) Claimant Adversély to Mortgage [§ 2011] p 310 
ce. Holders of Obligations Secured by Same Ne eh [§§ 2012-2014] p 310 
(1) In General [§ 2012] p 310 
(2) Notes Maturing at Different Times [§§ 2013-2014] p 311 
(a) In General [§ 2013] p 311 
(b) On Foreclosure for Default in First Installment [§ 2014] p 312 
Rents and Profits [§ 2015] p 312 
. Deposit Made To Postpone Sale [§ 2016] p 313 
Reimbursement for Preservation of Security [§ 2017] p 318 
. Application to Mortgage Debt [§ 2018] p 313 
. Right to Surplus [§§. 2019-2027] p 314 
a. In General [§§ 2019-2023] p 314 
(1) General Rule [§ 2019] p 314 
(2) Rights of Vendee under Contract of Purchase [§ 2020] p 317 
(3) Rights under Bond or Agreement To Reconvey [§ 2021] p 317 
(4) Rights ef Holder of Leasehold Estate [§ 2022] p 317 
(5) Rights of Guarantor [§ 2023] p 318 
b. Application to Other Claims of Mortgagee [§ 2024] p 318 
c. Junior Liens and Encumbrances [§§ 2025-2027] p 318 
: (1) In General [§§ 2025-2026] p 318 
(a) General Rule [§ 2025] p 318 2 
(b) Conveyance in Lieu of Foreclosure [§ 2026] p 321 | 
(2) Priority as between Junior Liens [§ 2027] p 321 
7. Proceedings for Distribution [§§ 2028-2039] p 321 
a. Nature and Form of Remedies [§§ 2028— 3032] p 321 
(1) Proceeding in Original Action [§§ 2028-2029] p 321 
(a) In General [§ 2028] p 321 
(b) Motion or Petition [§ 2029] p 322 
(2) Proceeding Not im Original Action [§§ 2030-2031] p 322 
(a) In General [§ 2030] p 322 
(b) Special Proceeding [§ 2031] p 323 
(3) Payment of Money into Court [§ 2032] p 323 
b. Parties and Notice [§ 2033] p 323 
c. Pleading [§ 2034] p 323 
d. Reference and Report of Referee [§ 2035] p 324 
e. Hearing, Scope of Inquiry, and Relief [§ 2036] p 324 
f. Evidence [§§ 2037-2038] p 325 
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erro ae o 


Dip w po 


12° (On MORTGAGES 5 


(1) Presumptions and Burden of Proof [§ 2037] p 325 
(2) Admissibility and Sufficiency [§ 2038] p 325 
g. Restitution or Recovery Back of Proceeds [§ 2039] p 325 
8. Liability of Purchaser as to Application of Purchase Money [§ 2040] p 326 
Q. Costs and Fees in Foreclosure [§§ 2041-2065] p 326 
1. Costs of Action and Appeal [§§ 2041-2050] p 326 
a. Right to Costs [§ 2041] p 326 
b. Persons Entitled to Costs [§§ 2042-2044] p 327 
(1) Complainant [§ 2042] p 327 
(2) Defendants [§ 2043] p 327 
(3) Disclaiming Defendant [§ 2044] p 328 
. Persons Liable for Costs [§ 2045] p 328 
. Payment of Costs Out of Proceeds of Sale [§ 2046] p 329 
. Amount and Ttems [§ 2047] p 329 
. Allowance Additional to Costs [§ 2048] p 330 
. Security for Costs [§ 2049] p 330 
. Costs of Appeal [§ 2050] p 330 
2. Disbursements of Mortgagee [§§ 2051-2052] p 331 
a. In General [§ 2051] p 331 
b. Eapense of Collateral Litigation [§ 2052] p 331 
3. Lapenses of Foreclosure, Fees, and Commissions [§§ 2053-2054] p 332 
a. In General [§ 2053] p 332 
b. Fees, Commissions, or Compensation of Officers [§ 2054] p 332 
4. Attorney’s Fees [§§ 2055-2065] p 333 : 
a. In General [§ 2055] p 333 
b. Effect of Stipulation in Mortgage [§§ 2056-2060] p 334 
(1) In General [§ 2056] p 334 
(2) Necessity for Action [§§ 2057-2059] p 335 
(a) In General [§ 2057] p 335 
(b) Demand for Payment [§ 2058] p 336 
(c) Effect of Payment, Tender, or Release [§ 2059] p 336 
(3) What Suits or Proceedings Justify Allowance of Fee [§ 2060] p 337 
e. Services for Which Allowance May Be Made [§ 2061] p 338 
d. Fixing Amount of Fee [§§ 2062-2064] p 339 
(1) Discretion of Court [§ 2062] p 339 
(2) Amount Stipulated in Mortgage [§ 2063] p 339 
(3) Evidence as to Reasonableness of Fee [§ 2064] p 340 
e. Averments as Basis of Allowance [§ 2065] p 341 


XXIV. REDEMPTION [§§ 2066-2299] p 341 
A. Definitions and Distinctions [§§ 2066-2068] p 341 
1. Redemption [§ 2066] p 341 
2. Right of Redemption | 2067] p 342 
3. Hquity of Redemption [§ 2068] p 342 
B. Existence and Nature of Right [§§ 2069-2089] p 343 
. In General [§ 2069] p 343 
. What Law Governs [§ 2070] p 344. 
. Contractual Right [§ 2071] p 345 
. Hquitable Right [§§ 2072-2079] p 345 
a. In General [§ 2072] p 345 
b. Character as Estate or Interest in Land [§ 2073] p 345 
ce. Inception and Duration of Right [§ 2074] p 346 
d. Waiver and Release [§ 2075] p 348 
e. Partial and Proportionate Redemption [§§ 2076-2079] p 351 
(1) In General [§ 2076] p 351 
(2) By Tenants in Common and Part Owners [§ 2077] p 351 
(3) By Tenants in Dower and by the Curtesy [§ 2078] p 351 
(4) By Partial Encumbrancers [§ 2079] p 352 
5. Statutory Right [§§ 2080-2089] p 352 
a. In General [§ 2080] p 352 
b. Construction of Redemption Laws [§ 2081] p 353 
. Applicability of General Redemption Laws [§ 2082] p 353 
. Termination or Laistence of Equitable Right [§ 2083] p 353 
. Subject Matter and Form of Mortgage as Affecting Right [§ 2084] p 354 
. Mode of Foreclosure as Affecting Right [§ 2085] p 354 
. Judicial Curtailment or Extension of Right [§ 2086] p 355 
. Waiver [§ 2087] p 355 
1. Forfeiture by Appeal or Stay of Execution [§ 2088] p 356 
j. Partial and Proportionate Redemption [§ 2089] p 356 
C. Compulsory Redemption [§ 2090] p 356 
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D. Persons Entitled To Redeem [§§ 2091-2139] p 357 
1. In General [§§ 2091-2092] p 357 
a. Equitable Right [§ 2091] p 357 
b. Statutory Right [§ 2092] p 358 
2. Grantees or Purchasers of Mortgaged Premises [§§ 2093-2098] p 359 
a a. Grantees of, or Purchasers from, Mortgagor [§§ 2093-2094] p 359 
(1) Equitable Right [§ 2093] p 359 
. (2) Statutory Right [§ 2094] p 360 
b. Purchasers at Execution or Judicial Sales [§§ 2095-2096] p 361 
(1) Hquitable Right [§ 2095] p 361 
(2) Statutory Right [§ 2096] p 361 
c. Purchasers at Foreclosure Sale [§§ 2097-2098] p 361 
(1) Equitable Right [§ 2097] p 361 
(2) Statutory Right [§ 2098] p 362 
. Assignee of Statutory Right [§ 2099] p 362 
Part Owner or Tenant in Common [§ 2100] p 362 
. Partner [§ 2101] p 363 
Life Tenant, Remainderman, or Reversioner [§ 2102] p 363 
. Tenant for Years; Licensee [§ 2103] p 363 
. Wife of Mortgagor [§§ 2104-2105] p 364 
a. Hquitable Right [§ 2104] p 364 
b. Statutory Right [§ 2105] p 364 — 
9. Surviving Spouse [§§ 2106-2107] p 364 
a. Equitable Right [§ 2106] p 364 
b. Statutory Right [§ 2107] p 365 
10. Person Entitled to Homestead me 2108] p 365 
11. Trustee in Bankruptcy [§ 2109] p 365 
12. Heirs, Devisees, and Personal Representatives [§ 2110] p 366 
13. Trustees and Beneficiaries [§ 2111] p 367 
14. Creditors and Encumbrancers [§§ 2112-2134] p 367 
a. Simple Contract or Unsecured Creditors Generally [§§ 2112-2113] p 367 
(1) Equitable Right [§ 2112] p 367 
(2) Statutory Right [§ 2113] p 367 
b. Claimants against Decedents’ Estates [§ 2114] p 367 
ec. Lien Creditors Generally [§§ 2115-2116] p 367 
(1) Equitable Right [§ 2115] p 367 
(2) Statutory Right [§ 2116] p 367 
. Attachment Creditors [§§ 2117-2118] p 368 
(1) Equitable Right [§ 2117] p 368 
(2) Statutory Right [§ 2118] p 368 
e. Mechanic’s Lienors [§ 2119] p 368 
‘ f. Judgment or Decree Creditors [§§ 2120-2127] p 368 
(1) Equitable Right [§§ 2120-2121] p 368 
(a) In General [§ 2120] p 368 
(b) Necessity of Lien [§ 2121] p 369 
(2) Statutory Right [§§ 2122-2127] p 370 
(a) In General [§ 2122] p 370 
(b) Character of Judgment or Decree [§ 2123] p 370 
(c) Necessity of Lien [§ 2124] p 371 
(d) Title or Interest of Judgment Debtor [§ 2125] p 371 
(e) Where Redemptioner Is a Party to Proceedings in Which Sale Is Had 
[§ 2126] p 372 
(f) Loss of Right To Redeem [§ 2127] p 372 
g. Prior Mortgagee [§ 2128] p 373 
h. Junior Mortgagees [§§ 2129-2133] p 373 
(1) Hquitable Right [§§ 2129-2131] p 373 
(a) In General [§ 2129] p 373 
(b) Effect of Nonjoinder upon Foreclosure of Prior Mortgage [§ 2130] p 374 
(c) Who May Exercise Right [§ 2131] p 375 
(2) Statutory Right [§§ 2132-2133] p 375 
(a) In General [§ 2132] p 375 
(b) Who May Exercise Right [§ 2133] p 376 
i. Holders of Subsequently Maturing Installments of Mortgage Debt [§ 2134] p 376 
15. Sureties [§§ 2135-2136] p 376 
a. Equitable Right [§ 2135] p 376 
b. Statutory Right [§ 2136] p 376 
16. Strangers [§§ 2137-2138] p 377 
a. In General [§ 2137] p 377 
b. Redemption for Mortgagor’s Benefit [§ 2138] p 377 
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After Loss of Title or Lien [§ 2139] p 377 
Priority between Rights [§ 2140] p 378 
. Persons from Whom Redemption May Be Made [§§ 2141-2144] p 379 
l. In General [§ 2141] p 379 : 
2. After Invalid or Irregular Sale [§ 2142] p 379 
After Transfer of Title [§ 2143] p 380 
4. Redemption from Person Previously Redeeming [§ 2144] p 380 
. Estoppel To Redeem [§ 2145] p 381 
H. Time for Redemption [§§ 2146-2167] p 382 
1. In General [§§ 2146-2147] p 382 
a. Hquitable Right [§ 2146] p 382 
b. Statutory Right [§ 2147] p 383 
2.°Computation of Time [§ 2148] p 384 
3. Laches and Limitations Affecting Right to Redeem [§§ 2149-2158] p 385 
a. Laches Generally [§ 2149] p 385 
b. Application by Analogy of Statutes Barring Right of Entry [§ 2150] p 386 
c. Bar by Lapse of Time Barring Foreclosure [§ 2151] p 388 
d. Statutory Limitations [§§ 2152-2157] p 388 
(1) In General [§ 2152] p 388 
2) Persons Barred [§ 2153] p 389 7 
) Necessity of Possession [§ D154] p 389 
(4) Duration of Possession [§ 2155] p 389 
(5) Computation of Statutory Period [§ 2156] p 389 
* (6) Character of Possession [§ 2157] p 390 
e. Enforcement of Statutory Right [§ 2158] p 390 
4. Effect of Bar by Laches or Limitations [§ 2159] p 390 
5. Agreements Extending Time for Redemption [§§ 3160-2163] p.39i 
a. In General [§ 2160] p 391 
b. Consideration [§ 2161] p 392 
c. Form and Requisites [§ 2162] p 392 
d. Operation and Effect [§ 2163] v 392 
6. Hquitable Extension of Right To Redeem or Relief against Forfeiture [§§ 2164-2167] x 
393 
a. In General [§ 2164] p 393 
b. Hetension of Statutory Time [§§ 2165-2167] p 394 
(1) In General [§ 2165] p 394 
(2) Because of Appeal [§ Y2166) p 394 
(3) Fraud or Circumstances Raising an Estoppel [§ 2167] Pp 395 
I. Reinstatement of Right; Waiver of Foreclosure [§ 2168] p 395 
J. Amount Required To Redeem [§§ 2169-2194] p 396 
1. Enforcement of Equitable Right of Redemption [§§ 2169-2186] p 396 
a. In General [§ 2169] p 396 
b. Debts to Which Mortgage Has Been Extended [§ 2170] p 397 
ec. Debts Not Secured by Mortgage [§ 2171] p 397 
d. Consolidation of Mortgages [§ 2172] p 397 
e. Interest [§§ 2173-2174] p 397 
(1) Necessity of Payment in General [§ 2173] p 397 
(2) Rate [§ 2174] p 398 
. Expenses, Repairs, and Improvements [§ 2175] p 398 
. Payments for Discharge of Taxes or Encumbrances [§ 2176] p 398 
. Costs [§ 2177] p 398 
. Redemption of Assigned Mortgage [§ 2178] p 399. 
}. Particular Classes of Redemptioners [§§ 2179-2184] p 399 
(1) Assignee or Transferee of Equity [§ 2179] p 399 
(2) Judgment Creditors [§ 2180] p 399 : 
(3) Junior Mortgagees or Encumbrancers [§ 2181] p 400 
(4) Tenants in Common or Part Owners [§ 2182] p 400 
(5) Tenants in Dower or by the Curtesy [§ 2183] p 400 
(6) Remaindermen [§ 2184] p 400 
k. Mortgage of Separate Parcels [§ 2185] p 401 
l. Foreclosure for Installment or Interest [§ 2186] p 401 
2. Enforcement of Statutory Right of Redemption [§§ 2187-2194] p 401 
a. In General [§ 2187] p 401 
b. Payment of Other Liens Held by Purchaser [§ 2188] p 402 
c. Redemption from Redemptioner [§ 2189] p 402 
d. Reimbursement for Taxes and Assessments [§ 2190] p 402 
e. Repairs [§ 2191] p 402 
f. Permanent Improvements [§ 2192] p 403 
g. Rents and Profits [§ 2193] p 403 
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h. Costs [§ 2194] p 403 
K. Tender and Payment into Court [§§ 2195-2204] p 403 
1. Necessity [§§ 2195-2196] p 403 
a. Prior to Enforcement of Equitable Right [§ 2195} p 403 
b. Prior to Enforcement of Statutory Right [§ 2196] p 404 
. To Whom Tender Should Be Made [§ 2197] p 404 
. Who May Make Tender [§ 2198] p 404 
4. Sufficiency of Tender [§§ 2199-2200] p 404 
a - a. In General [§ 2199] p 404 
- b. Amount [§ 2200] p 405 
. Keeping Tender Good; Deposit in Court [§ 2201] p 405 
. Hxcuse for Failure to Make Tender [§ 2202] p 406 
. Effect of Tender [§ moet p 407 
. Waiver of Objections [§ 2204] p 407 
1 Prbeeedings for Redemption [§§ 2205-2217] p 407 
. Form and Requisites in General [§ 2205] p 407 
. Security for Interest or Damages [§ 2205] p 409 
. Notice of Intention To Redeem [§ 2207] p 409 
. Establishment of Right To Redeem [§ 2208] p 409 
Payment and Performance of Conditions [§ 2209] p 410 
Certificate of Redemption [§ 2210] p 411 
Notice of Redemption [§ 2211] p 411 
. Notice or Affidavit of Amount of Lien or Claim [§ 2212] p 411 
. Credit upon Claim or Notice of Amount of Credit [§ 2213} p 411 
. Arbitration as to Improvements [§ 2214] p 412 
. Defects, Objections, and Waiver [§§ 2215-2216] p 412 
a. In General [§ 2215] p 412 
b. Acceptance of Redemption Money [§ 2216] p 412 
12. Annulment of Redemption [§ 2217] p 413 
M. Accounting by Mortgagee [§§ 2218-2235] p 413 
1. Right to Accounting; Demand [§ 2218] p 413 
. Who Is Mortgagee in Possession [§ 2219] p 414 
. Taking and Stating Account [§ 2220] p 415 
. Sufficiency of Account Rendered [§ 2221] p 416 
. Charges against Mortgagee [§§ 2222-2231] p 416 - 
a. In General [§ 2222] p 416 
b. Damages for Waste or Other Injury [§ 2223] p 417 
¢e. Liability for Rents and Profits [§§ 2224-2230] p 417 
(1) In General [§ 2224] p 417 
(2) Character of Possession of Mortgagee [§ 2225] p 419 
(3) Eatent of Liability [§§ 2226-2228] p 420. 
(a) In General [§ 2226] p 420 
(b) Mortgagee Personally Retaining Possession [§°2227] p 421 
(ce) Premises Leased to Tenants [§ 2228] p 422 
(4) Application to Debt [§ 2229] p 423 
(5) Annual and Other Rests [§ 2230] p 424 
d. Liability for Lands Sold [§ 2231] p 425 
6. Allowances to Mortgagee [§§ 2232-2235] p 426 
a. In General [§ 2232] p 426 
b. Expenses in Care and Management of Estate [§ 2233] p 427 
ce. Compensation for Services [§ 2234] p 427 
d. Improvements [§ 2235] p 428 
N. Actions for Redemption [§§ 2236-2291] p 428 
1. Nature and Form of Remedy [§§ 2236-2237] p 428 
a. In General [§ 2236] p 428 
b. In Proceedings To Foreclose [§ 2237] p 429 
2. Right of Action and Defenses [§§ 2238-2242] p 429 
a. Grounds of Action in General [§ 2238] p 429 
b. Adequate Remedy at Law [§ 2239] p 430 
- @. Conditions Precedent [§ 2240] p 430 
d. Defenses [§ 2241] p 430 
e. Abatement and Revival [§ 2242] p 431 
8. Jurisdiction and Venue [§§ 2243-2245] p 431 
a. Jurisdiction [§§ 2243-2244] p 431 
(1) In General [§ 2243] p 431 
(2) Amount in Controversy [§ 2244] p ane 
b. Venue [§ 2245] p 431 
4, Time To Sue [§ 2246] p 432 
5. Demand [§ 2247] p 432 


ee eg 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. 


[SO Ww) 


ene 
DHS ONAN 


4 
EH SOONG Ww 


OUR Go bo 


16. [42 ©. J, 


6. 


(fs 


11. 


12. 
13: 


MORTGAGES 


Persons Entitled To Sue and Parties [§§ 2248-2259] p 432 
a. Who May Sue [§§ 2248-2249] p 432 
(1) In General [§ 2248] p 432 
(2) Joinder of Plaintiffs [§ 2249] p 4382 
b. Proper and Necessary Parties [§§ 3950 2259] p 432 
(1) Generally [§ 2250] p 432 
(2) Mortgagor [§ 2251] p 433 
3) Transferees of Premises or of Equity of Redemption [§ 2252] p 433 
(4) Heirs, Devisees, and Representatives of Deceased Mortgagor [§ 2253] p 433 
(5) Mortgagee [§ 2254] p 434 
(6) Heirs and Representatives of a Deceased Mortgagee [§ 2255] p 434 
(7) Beneficiary under Mortgage or Trust Deed [§ 2256] p 434 
(8) Assignees or Transferees of Mortgage [§ 2257] p 434 
(9) Purchaser at Foreclosure Sale and Those Claiming under aan [§ 2258] p 435 
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. Trial [§§ 2276-2279] p 441 
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a. Scope and Extent of Relief [§§ 2280-2283] p 442 
(1) In General [§ 2280] p 442 
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XXIII. FORECLOSURE BY ACTION OR SUIT*! 


[§ 1504] A. Nature and Form 


Nature of Remedy. In theory a suit for foreclosure 
of a mortgage is resorted to for the purpose of ex- 
tinguishing or divesting that privilege of redemption 
which equity gives to the mortgagor after his rights 
at law are cut off by breach of the condition of the 
mortgage;* but in modern practice * it is merely a 
suit for the collection of a debt charged on specific 


of Remedy ?—1. 


property, by resorting to the property as a means 


1. Matters relating to foreclosure 
generally see supra §§ 10038-1199. 

Accrual of right of action see supra 
§§ 1017-1102. 

Conditions precedent and right to 
foreclose see supra §§ 1081-1088. 

2. Foreclosure by: 

Entry see supra §§ 1200-1328. 
Exercise of power of sale see supra 

§§ 1341-1508. 

Publication or service of notice see 

supra §§ 1329-1340. 

Purpose of foreclosure see supra 
§§ 1003, 1004. 

3. Anderson v. Baxter, 4 Or. 105 
(per .Thayer, J.). To same effect 
Fox v. Wharton, 5 Del. Ch. 200, 232 
[quot 4 Kent Comm. p 181]; Heath 
Wa buch, 6 Q. B&B. Dy 345,546 PRE 3st; 
Harlock v. Ashberry, 18 Ch. D. 229 
{aff 19 Ch. D. 539]; Wilson v. Dun- 
sany, 18 Beav. 293, 52 Reprint 115; 
Wrixon vy. Vize, 3 Dr. & War. 104. 

“A foreclosure by legal proceeding 
is the process of cutting off the mort- 
gagor’s right of redemption.” ae 
tees of Schools v. St. Paul F. & 
Ins. Co., 296 Ill. 99, 101,129 NE 567, 
568. 

[a] In Ontario the remedy by 
foreclosure or sale in mortgage suits 
is a proceeding to recover land, with- 
in Rev. St. c 108 § 4. Fletcher v. 
Rodden, 1 Ont. 155 (reviewing Eng- 
lish aythorities). 

[b] Mortgage to secure agreement 
to convey.—An action to foreclose a 
mortgage given to secure the per- 
formance of the mortgagor’s agree- 
ment to make a conveyance of land 
is not an action to establish a volun- 
tary equitable agreement, but to fore- 
close and extinguish defendant’s 
equity of redemption. Bucklin  v. 
Bucklin, 1 Abb. Dec. (N. Y.) 242, 1 


Keyes 141. 
[ce] Notwithstanding a_ statute 
making a mortgage a “charge,” a 


mortgage conveys a legal estate sub- 
ject to the equity of redemption, and 
is enforced by foreclosure which is 
governed by the rules applicable to 
that procedure. North Vancouver v. 
Carlisle, 21 B. C. 372, 70 DomLR 527, 
[1922] 3 WestWkly 811. 

Common-law theory of mortgage 
see supra § 1. 

Strict foreclosure see infra § 1509. 

4. lien theory of mortgage see 
supra § 3. 

5. So said in Anderson v. Baxter, 
4 Or. 105. To same effect Realty 
Mortg. Co. v. Moore, 80 Fla. 2, 85 S 


Ldd5¢ Connor Lv. ‘Connor, 59° Fla. 46:7, 
52 S 727; Hudnit v. Nash, 16 N. J. 
Hq. 550; Anderson vy. Pilgram, 30 


Se 6. 499, 9 SE 587, 14° AmSRiv917, 
4 LRA. 205. 

[aj] In the Northwest Territories, 
under the Land Tities Act, “the mort- 
gage does not cperate as a transfer 
of title, but only as security. The 
mortgagor remains the owner of the 
legal estate. The mortgagee merely 
has a lien until payment, and in case 
of default he can proceed to get an 
order eithér to sell the land or to 
have the title thereto vested in him- 
self. Upon getting a final order vest- 
ing the title in him he can obtain 
from the registrar of land titles a 
certificate which gives him, an ab- 
solute title free from all claim by 
the mortgagor.’ Colonial Inv., etc., 


Con svi 
6. 
550; DeWalt v. Kinard, 33 

12 SE 367. 

{a] MTllustrations.—(1) An action 
by a purchaser under a power of 
sale contained in a mortgage, to re- 
cover possession of the premises, 
cannot be converted into a suit to 
foreclose the mortgage on the failure 
of the purchaser to establish his 
right to the possession. DeWalt v. 
Kinard, 33 S.C, 522, 42-SH 367. —(€2) 
A bill to foreclose, brought by a 
second mortgagee, making the first 
mortgagee a defendant as well as the 
owner of the equity of redemption, 
is, as against such first mortgagee, 
a bill to redeem, not to foreclose. 
Hudnit,v. Nash; 16eN5 J. Ba. 550 

[b] Foreclosure in action on note. 
—The lien of a mortgage may be en- 
forced in an action at law on the 
note by an order making the judg- 
ment a lien as of the date of the 
mortgage, and for the enforcement 
of the judgment against the mort- 
gaged property. Morrison v. Morri- 
son, 38 Iowa 73. 

Parties see infra § 1560. 

Who may foreclose see supra §§ 
1093-1102. 

7 Jll.—Williams v. Ives, 49 Ill. 
512; Camp v. Small, 44 Ill. 37; Rus- 
sell v. Brown, 41 Ill. 183; Osgood v. 
Stevens, 25 Il]. 89; White v. Watkins, 
23 Ill. 480% Rockwell v. Jones, 21 Ill. 


Kainey Se sherre tiree ily oles 
Hudnit VseNashy iG. Nie deco: 
S.C. 522, 


279; McEKadden v. Fortier, 20 Ill. 
509; Woodbury v. Manlove, 14 Ill. 
212; Swiggart v. Harber, 5 Ill. 364, 


39 AmD 418; Gilbert v. Maggord, 2 


Ill. 471; Menard v. Marks, 2 Ill. 25; 
Marshall v. Maury, 2 Ill. 231; Mac- 
tarland sv, Utz Viol. AL (625. 

Minn.—Whalley vy. Eldridge, 24 
Minn. 358. 

Nebr.—Peters v. Dunnells, 5 Nebr. 
460. 

~ J.—Brown v. Smythe, (Ch.) 129 
A 871. 

N. Y.—Reichert v. Stilwell, 172 N. 


Y. 83, 64 NE 790; Jones v. Conde, 6 
Johns. Ch. rides Dunkley v. Van Buren, 


3- Johns, Ch, 330. 
Oh.—Moore y. Starks, 1 Oh: St. 
369; Reedy v. Burgert, 1 Oh. 157; 


Navarre Deposit Bank v. Wilson Ave. 


ee ber Con 2a One Cir Cte IN es. 
559. 

Okl.—Pettis v. Johnston, 78 Okl. 
Chas O00 6S us 

Pa.—Evans v. Wilmer, 210 Pa. 


624, 60 A 312; Hartman v. ‘Ogborn, 54 


Pa, 1120; 93 AmD 679; Brown v. Scott, 
51 Pa. 357. 

Tex.—Batjer v. Roberts, (Civ. A.) 
148 SW 841. 

Wash.—State v. King County 


Super, Ct., 63. Wash. 312, 115 P 307, 
AnnCas1913D nso 

“The judgment rendered must 
have the effect of a judgment at law, 
against the mortgaged premises 
alone. The judgment rendered in 
this proceeding is in rem, and can 
affect nothing but the property de- 
scribed in the mortgage. It creates 
no new lien upon. the ‘mortgaged 
premises, but is merely a means of 
making available the lien which was 
created by the execution and record- 
ing of the mortgage. The purchaser 
under the judgment acquires all the 
right in the mortgaged premises, 
which the mortgagor had at the time 


[42 @ J.—2] 


* By JOHN M. GREENFIELD (§§ 1504-1542). 


of satisfying it.® 
some person entitled to enforce the payment of the 
debt, and with the object of subjecting the specific 
property pledged for such payment.® 

In rem or quasi in rem. 
tain extent and for certain purposes, a proceeding 
in rem, since it is primarily directed against the 
mortgaged land,’ but is more accurately termed 


It must, therefore, be brought by 


Such a suit is, to a cer- 


of the execution of the mortgage, en- 
tirely unaffected by the title or lien 
of purchasers or incumbrancers sub- 
sequent ty the recording of the mort- 
gage, or with notice, who, in order 
to save themselves, must redeem as 
in case of an ordinary sale on execu- 
tion at law.” State Bank v. Wilson, 
OW Oe, Oae 

“This is purely a proceeding in 
rem; for, when the proceeding is 
in proper form, the party is sum- 
moned merely to show cause why 
certain land, described in the sci. fa., 
should not be taken in execution for 
the payment of the mortgage money 
and interest. It is in no sense in 
personam, for no other writ can issue 
but one to sell the land.” Wilson y. 
McCullough, 19. Pa. 77, 83. 

[a] ‘“Scire facias . .. makes no 
personal demand on the mortgagor. 
He is not even liable for the costs of 
the suit. The judgment is de terris. 


‘It is to be levied exclusively on the 


mortgaged premises.” Hersey ~v. 
Turbett, 27 Pa. 418, 424. 

[b] ‘Scire facias is no further a 
proceeding in personam than as it is 
directed against the mortgagor, or 
others claiming under him, which en- 
titles them to the notice prescribed 
by the Act of Assembly, which two 
nihils are, and for the rest, it is a 
proceeding in rem to foreclose the 
equity of redemption, and to convert 
the pledge into money. And the 
effect of the proceeding, says the act, 
shall be, that the purchaser ‘shall 
and may hold and enjoy the lands 
with their appurtenances for such 
estate or estates as they were sold, 
clearly discharged and freed from 
all equity and benefit of redemption, 
and all other encumbrances made or 
suffered by the mortgagors, their 
heirs or assigns.’ The writ must 
issue against the mortgagor, his 
heirs, executors or administrators, 
and its effect, when followed out to 
a sale, is to extinguish the equity of 
redemption, and to transfer the es- 
tate to the purchaser as fully as it 
existed in the mortgagor at the date 
of the mortgage.” Hartman v. Og- 
born, 54 Pa: 120; 123, 93° AmD 679: 

[ce] In Georgia foreclosure by 


rule nisi is a proceeding not in per- 


sonam, but in rem. Hays v. Rey- 
nolds, 53 Ga. 328. 

{d] In Louisiana (1) “the fore- 
closure of a mortgage by executory 
proceedings is not a personal action, 
or suit to hold the defendant per- 
sonally liable for the debt, but is an 
action in rem. Twomey v. Papalia, 
142 La. 621, 629, 77 S 479, 482. See 
Wisdom v. Parker, 31 La. Ann. 52. 
(2) Within a statutory definition of 
an action in perSonam as one where 
the debtor has bound himself toward 
another personally and independently 
of his property, a suit to foreclose a 
mortgage is not in personam. Beck 
v. Natalie Oil Come sear loase Vols 
430 

[e] In Porto Rico summary pro- 
ceedings for foreclosure under the 
Mortgage Law are ex parte. DI 
Banco v. Cintron, 7 Porto Rico 194. 

{f] Not final settlement of trust 
estate.—In the foreclosure of a trust 


‘mortgage, the scope of the proceed- 


ings is restricted to the issues arising 
between the trustees representing the 


18 


[42 ©. 3.] 


‘fquasi in rem,’’® for it is an adversary proceeding 
against the mortgagor in which his rights are to 


be passed on and in which he must 


tunity for defense,® and in which, under appropriate 
circumstances, a personal judgment or decree may 
be rendered against him,!° or against a person in the 
Foreclosure may be had, 
however, without seeking a personal judgment for 


position of a surety." 


the debt.?? 


[§ 1505] 2. Form of Proceeding—a. In General. 
the proceeding in court may or must be 


Whether 


by a suit in equity,'® an action at 


judicial form of remedy,!® depends on the local 


practice and statutory provisions of 
in which the foreclosure is sought.'® 


bondholders on the one hand and the 
subsequent encumbrancers and the 
holder of the equity of redemption 
on the other, and is not a compre- 
hensive and final adjustment and set- 
tlement of the trust estate between 
the trustees of the bondholders. 
Wood v. Haddonfield, ete., Turnpike 
Co:, 81 N. J. Ha. 239, 86 A 956. 

S& Per Street, J.; in, El. Banco 
Hspanol-Filipino. v. Vicente Palanca, 
37 Philippine 921, 928 (‘In the ter- 
minology of American law the ac- 
tion to foreclose a mortgage is said 
to be a proceeding quasi in rem, by 
-which is expressed the idea that 
while it is not strictly speaking an 
action in rem yet it partakes of that 
nature and is substantially such.... 
The action quasi in rem differs from 
the true action in rem in the circum- 
stance that in the former an indi- 
vidual is named as defendant, and 
the purpose of the proceeding is to 
Subject his interest therein to the 
obligation or lien burdening the prop- 
erty’). 

Ark.—Du Val v. Johnson, 39 


Ark. 182; Price v. State Bank, 14 
Ark. 50. 

Conn.—Mead v. New York, etc., R. 
Co,n45 sConn:. 199. 


Ill.—Williams v. Ives, 49 Ill. 512; 
Russell v. Brown, 41 Ill. 183. 

La.—Wisdom v. Parker, 31 La. 
Ann. 52. 

Mich.—Butters v. Butters, 153 
Mich. 153, 117 NW 203. 

Minn.—Whalley v. Eldridge, 24 
Minn. 358. 

N. Y.—Bathgate v. Haskin, 63 N. 
Yau 26L) Jane, iv. «Chapman, :51 INweye 
Dae 

Oh.—Moore v. Starks, 1 Oh. St. 


369; Navarre Deposit Bank v. Wilson 
sek COL 22 Oh ‘Cir. (OtieNe 


Philippine.—Regalado v. Santos, 1 
Philippine 663. 

Wash.—Carstens v. Seattle, 84 
as 88, 146 P 381, AnnCas1917A 
1070. 

“The proceeding ... [is] in per- 
sonam as well as in rem.” Anderson 


v. Pilgram, 30 S. C. 499, 503, 
587, 14 AmSR 917, 4 LRA 205. 

{a] The rights of persons not 
parties are not cut off by foreclosure, 
and in this sense the proceeding is 
not “in rem.” Schwab v. Smuggler- 
Union Min. Co., 174 Fed. 305, 98 CCA 


9 SE 


160. See also supra §§ 1111 et seq, 
1504. See also infra § 1777. 
10. See infra § 1732. See also 


infra §§ 1965, 1980. 

[a] VWirtually action on contract.— 
An action to foreclose a mortgage, 
where a judgment is asked against 
the obligor for a deficiency, is virtu- 
ally an action on contract. Bathgate 
Veenriasicin, 03 oe OL pes Biber bua alta ie 
Chapman, 51 N. Y. 555. F 

11. See infra § 1966. 

12. Tulsa First Nat. Bank v. Co- 
lonial Trust. Co,,686, OKT), 106, 167% ue 
985; Echols vy. Reeburgh, 62 Okl. 67, 
161 P 1065. 

Prayer for relief see infra § 1621. 

13. See infra §§ 1508-1510. 

14. See infra §§ 1506, 1507. 


MORTGAGES 


have an oppor- 


law,1* or other 


the jurisdiction 


15. See infra §§ 1512, 1515, 1517. 
Originating summons see _ infra 
S215 95. 
SE acct judgment see infra § 
16. See supra § 1012. 
17. See supra §§ 1010, 1011. 
[a] Construction of statutes.— 


Such statutes, not being in derogation 
of the common law, there being no 
common law on the subject, are not 
strictly construed. Wright v. Wim- 
berly, 94 Or. 1, 184 P 740 (statute 
prohibiting deficiency judgment 
against purchase-money mortgagor). 
18. Mo.—Strunghurst First Nat. 
Bank v. Kirby, 175 SW 926. 
Vt.—Wood v. Adams, 35 Vt. 300. 


yeas -—Beebee v. O’Brien, 10. Wis. 
Eng.—Australia Nat. Bank v. 


United Hand-in- -Hand, etc., Co., 4 App. 
Cas; 391: 

N. W. Terr.—Colonial Inv., ete., Co. 
Vo Kittie, 6) "Terr. "i: 37h: 

And see infra §§ 1506— 1517. 

19. Knauf v. Mack, 938 Nebr. 524, 
141 NW 199 (where a mortgagee in 
a mortgage executed by a testator 
was made a party to proceedings by 
the legatees to Sell the land, and he 
appeared and asked and was granted 
foreclosure without objection). 

Irregularities in proceedings see 
infra §§ 1591-1594, 1603, 1623, 1765, 
DUC Sly alos, ete OO sms OO nd 8110) 
1855, 1857-1866. 

Poets of foreclosure see supra 

1 : 

20. Ejectment see infra § 1507. 

Scire facias see infra § 1512. 

‘Writ of entry see supra §§ 1268- 


1328. 
21. See infra § 1508. 
22. Fla.—Manley v. Union Bank, 


1 Fla. 160. 
ee owen v. Daniels, 2 Cush, 
234. 

N. Y.—Fuller v. Van Geesen, 4 Hill 
Bee How. A. Cas. 240, 4 HowPr 
1 

N. C.—Simpson v. Simpson, 107 N. 
C. 552, 12 SE 447 (recognizing law 
jurisdiction). 

S. C.—Trescott v. McLaughlin, 15 
Ss. C. L. 264; Durand vy. Isaacks, 15 
Sa Oke OP Rasy 

Vt.—Miller v. Hamblet, 11 Vt. 499. 

[a] In Missouri (1) “the action 
to foreclose a mortgage is a statu- 
tory one’ (Stronghurst First Nat. 
Bank v. Kirby, 175 SW 926, 928) (2) 
and is at law where ‘there are no 
equivocal titles or equities or privi- 
ties to be settled” (Harrison v. Doyle, 
163 Mo. A. 602, 604, 147 SW 504). To 
same effect Smith v. Finn, 77 Mo. 
499; Fithian v. Monks, 48 Mo. 502; 
Mason v. Barnard, 86 Mo. 384; Riley 
v. McCord, 24 Mo. 265; Thayer v. 
Campbell, 9 Mo. 280; Carr vy. Hol- 
brook, 1 Mo. 240; White v. Black, 115 
Mo. A. 28, 90 SW 1153. See Brannock 
v. Jaynes, 197, Mo. A. 150, 193 SW 
51 (deed of trust). (8) The suit is 
at law, even though the petition de- 
nominates it a “suit in equity” where 
the only duties of the court are to 
ascertain the amount due on the 
mortgage debt and pass judgment 


[§§ 1504-1507 


The procedure prescribed by statute when exclu- 
sive, or when adopted.if not exclusive,’’ should be 
at least substantially followed,’® although .a mere 
irregularity in the method of obtaining foreclosure 
may be waived by failure to object.?® 

[§ 1506] b. Action at Law?°—(1) In General. 
Although proceedings for the foreclosure of mort- 
gages were originally matters of equitable cogni- 
zance,2* in numerous states courts of law now have 
this jurisdiction, the remedy being sought by an 
ordinary formal action, in which a judgment may be 
rendered for foreclosure of the mortgage and the 
sale of the property.”* 

[§ 1507] (2) Ejectment.?* 
authorized by statute,24 as in Vermont,?> or by the 


While, except where 


that the property be sold for the 
amount so ascertained and that ex- 
ecution issue for the balance if any 
against the mortgagor’s other prop- 
erty. State v. Evans, 176 Mo. 310, 75 
SW 914. (4) Even where the pe- 
tition to foreclose is drawn in the 
form and style of a bill in chancery, 
the proceeding will be treated as the 
statutory one if the mortgaged prem- 
ises were sold under a decree ren- 
dered therein. Riley v. McCord, 24 
Mo. 265,, 268 (“An examination of 
the petition will show that, though 
the formal parts of it are expressed 
in language peculiar to bills in 
equity, yet, in substance, it corre- 
sponds with the statute, and pursues 
the mode therein prescribed. But 
that which we deem conclusive in 
relation to the matter is the judg- 
ment which was rendered in the 
cause. That judgment is in strict 
conformity with the statute, and is 
such a one as could only have been 
rendered in a petition under it. Had 
the proceedings been in chancery, 
there is a part of the judgment which 
it was not competent for such a 
court to give. The judgment, in de- 
fault of the mortgaged premises 
satisfying the mortgaged debt, 
awards a general execution against 
the lands and goods of the debtor. 
A court of equity has no authority 
to enter such a decree on a bill to 
foreclose a mortgage. If the mort- 


‘gaged property will not satisfy the 


debt for which it was pledged, the 
remedy of the party is an action at 
law for the remainder of it. This is 
clear law. and we think decisive as 
to the question whether the proceed- 
ing to foreclose the mortgage was 
under the statute or in equity’’). 

23. Ejectment generally see Hject- 
ment 19 C. J. p 1021 

24 See statutory provisions. 

25. Vt. Gen. Li. (CLOMI)N§a2124s6G 
seq; and supra § 1012. 

{a] Instruments within the stat- 
ute.—Only technical mortgages, and 
not equitable mortgages, may be 
foreclosed by ejectment. Ross v. 
Shurtleff, 55 Vt. 177; Harrington v. 
Donaldson, 31 4\Vt: 535;  ;Olcotem ve 
Dunklee, 16 Vt. 478; Miller vy. Ham- 
blet, 11 Vt. 499; Rockingham Select- 
meny Vv.) Hunt; ~Brayt:.o (GVit). 66; “Sins 
struments foreclosable generally see 
supra § 1016 

[b] Stay ‘of execution.—If, after 
judgment tor plaintiff, it appears to 
the court that he claims title to the 
premises “by deed of mortgage, or 
bargain and sale with defeasance,” 
the condition of which has not been 
performed, the court shall, on ap- 
plication of defendant, order a stay 
of execution on the judgment. Vt. 
Gen. L. (1917) § 2124; Ford v. Steele, 
54 Vt. 562; Miller v. Hamblet, PliaVien 
499; Lovell v. Leland, 3 Vt. 581. 

[ce] Ascertainment of sum due; 
redemption.—On defendant’s applica- 
tion for Stay of execution the court” 
shall ascertain the sum due plaintiff. 
at the time of the rendition of the 
judgment and shall order its pay- 
ment within a limited time not ex- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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terms of the mortgage or agreement between the 
parties,*® ejectment cannot be termed a ‘‘method of 
it is nevertheless a remedy which lies 
open to the mortgagee in jurisdictions where the 
common-law doctrine preyails;?* and he may bring 
his action for that purpose upon condition broken, 
with or without a bill in chancery to foreclose,?® but 
in some jurisdictions ejectment will not lie because 


foreclosure, 2227 


foreclosure is the sole remedy.*° 


Effect of a successful prosecution of ejeetment, in 


ceeding one year from the rendition 
of the judgment. Vt. Gen. L. (1917) 
§ 2125; Ford v. Steele, 54 Vt. 562; 
Miller v. Hamblet, 11 Vt. 499; Emer- 
son v. Washburn, 8 Vt. 9; Lovell v. 
Heland,! 3° Vts 581. 

{d] If the amount found due 
shall have been paid within the time 
limited, the judgment shall be va- 
eated. Vt. Gen. L. (1917) § 2125; 
Ford v. Steele, 54 Vt. 562; Miller v. 
Hamblet, 11 Vt. 499; Emerson v. 
Washburn, 8 Vt. 9; Lovell v. Leland, 
3 Vt. 581. 

fe] Writ of possession; foreclo- 
sure.—If defendant does not pay the 
sum necessary to vacate the judg- 
ment, plaintiff is entitled to his writ 
of possession for the premises and 
for his damages and costs, and to 
hold the premises to himself, his 
heirs and assigns, discharged from 
all right and equity of redemption. 
Vt. Gen. L. (1917) § 2128; Ford) v: 
Steele, 54 Vt. 562; Miller v. Hamblet, 
11 Vt. 499; Emerson v. Washburn, 8 
Wte-9s . 

{f] Operates as payment pro 
tanto.—The mortgaged land obtained 
by the mortgagee in an action of 
ejectment is a payment of the debt 
pro tanto. Emerson vy. Washburn, 8 
Vt. 9, 14 (“The plaintiff may or may 
not take possession of the land. If 
he do, it is only at most payment pro 
tanto, in the ratio of its value to the 
sum due. If the land be not of 
value adequate to the full payment 
of the debt, the plaintiff may pursue 
his mortgage securities and collect 
the difference, .or if the defendant 
does not see fit to claim the offset of 
the land, it may be considered as 
epening the decree. But in no event 
is taking possession of the land un- 
der the decree payment of the sum 
stated, unless it appear that the land 
was of value sufficient for the pur- 
pose. And this must appear by show- 
ing on the part of the defendant’’). 
See also supra § 12638. 

[g] Where a breach of the con- 
dition of a mortgage is unintentional, 
or purely technical, a court of equity 
will relieve the mortgagor from a 
forfeiture of the estate on such 
terms as will provide for the mort- 
gagee a full compensation and in- 
demnity for all that he has lost by 
the breach. Weeks vy. Boynton, 37 
Vt. 297 (ejectment). 

{h] A second mortgagee may 
maintain an action of ejectment 
against the mortgagor. Wires v. 
Nelson, 26 Yt. 13, 16 (‘The mortgagor 
is regarded in this State, after the 
law day, as a quasi tenant to his 
mortgagee, and we are not aware, 
that it has ever been doubted, that 
if he executes two, or more succes- 
sive mortgages, to different persons, 
he is as much estopped to deny the 
title of the subordinate mortgagees, 
as of the first... . There is ...no 
such title in the first mortgagee, as 
to defeat the subsequent one’s right 
of recovery in ejectment, against the 
mortgagor, and his tenants, and if 
there was, the mortgagor is estopped 
from setting it up against his own 
mortgagee’’). 

[i] Assignee of a mortgage should 
record the assignment before bring- 
ing an action of ejectment. Pratt v. 
Bennington Bank, 10 Vt. 293, 33 AmD 
201. Necessity of recording assign- 
ment generally see supra § 678. 

[i] Necessity of bill in equity in- 
stead of ejectment.—Where a note 
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tained.** 


has jurisdiction 
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the absence of statutory provisions to the contrary,” 
is only to give possession,*? and defendant’s right 
to redeem is not affected by the possession ob- 


[§ 1508] c. Suit in Equity—(1) In General. Un- 
less prohibited by statute,** a court of equity always 


of a bill for the foreclosure of a 


mortgage, without showing any other ground for its 


action than a breach of the condition,*® and in such 


action may give 


differs in tenor from the note de- 
scribed in the mortgage, a suit in 
equity to foreclose, not an action of 
ejectment, should be brought. Edgell 
v. Stanford, 3 Vt. 202 (also holding 
that parol evidence may not be in- 
troduced to show that the note is the 
one intended to be described in the 
mortgage). 
See 

27. See 


supra § 1009. 
cases infra notes 32, 
and supra §§ 584-588. 

2& See supra §§ 1, 584-588. 

{a] In Pennsylvania, where there 
were no courts of equity, the mort- 
gagor formerly was confined to his 
ejectment, a very inconvenient 
remedy. Smith v. Shuler, 12 Serg. 
& R. 240, 241. 

[b] Ejectment against tenant.— 
Where a mortgagee forecloses for 
condition broken, he has the right 
to treat a lessee of the mortgagor, 
whose lease is subsequent to the 
mortgage, aS a trespasser, and may 
bring ejectment without notice. Gart- 
side v. Outley, 58 Ill. 210, 11 AmR 
59 


29. See supra §§ 584, 1010. 

20. See supra §§ 584, 1010. 

31. See supra text and note 25. 
See also supra § 1228. 

32. U.S.—Morrison v. Buckner, 17 


33; 


F. Cas. No. 9,844, Hempst. 442. 
Ark.—Simms v. Richardson, 32 
Ark. 304. See American Mortg. Co. 


v. Milan, 64 Ark. 305, 42 SW 417. 
Conn.—New Haven Sav. Bank, etce., 
Assoc. v. McPartlan, 40 Conn. 90; 
soy td v. Peck, 2 Root 224. 
a. 
Carswell v. Hartridge, 55 Ga. 412. 
Ill.—Kransz v. Uedelhofen, 1928 Ill. 
477, 62 NE 239; Finlon v. Clark, 118 
Ill. 32, 7 NE 475; Johnson v. Watson, 
87 Ill. 5385; Oldham v. Pfleger, 84 Ill. 


102; Pollock v. Maison, 41 Ill. 516; 
Carroll v. Ballance, 26 Ill. 9, 79 AmD 
3854; Vansant v. Allmon, 23 Ill. 30; 
Delahay v. Clement, 4 Ill. 201. 
Miss.—Hagegart v. Wilezinski, 143 
Fed, 22, 74 CCA 176 (Mississippi). 
N. Y.—Jackson v. Hull, 10 Johns. 


481. 
N. C.—Simpson v. Simpson, 107 N. 


C. 552, 12 SE 447, 

Oh.—Bradfield v. Hale, 67 Oh. St. 
316, 65 NE 1008. 

Pa.—Smith vy. Shuler, 12 Serg. & 
R. 240; King v. Wimley, 26 LegInt 
254. 


S. C-—DeWalt v. Kinard, 33 S. C. 
522, 12 SE 367. 

Eng.—Booth v. Booth, 2 Atk. 343, 
26 Reprint 609 (the leading case). 

[a] Foreclosure cannot be had in 
an action to recover possession (1) 
of the land in which the only relief 
demanded is the possession of the 
land and damages for retention. 
Simpson v.- Simpson, 107 N. C. 552, 
12 SE 447. (2) An action by a pur- 
chaser under a power of sale to re- 
cover possession of the premises can- 
not, upon the failure of plaintiff to 
establish his title, be converted into 
an action for the foreclosure of the 
mortgage. DeWalt v. Kinard, 33 S. 
C. 522, 12: SH: 367. (3)° And where 
the complaint in such an action states 
that the note and mortgage have 
been satisfied, an amendment remov- 
ing such defect in the complaint in 
order to render it sufficient as a 
complaint for foreclosure is not al- 
lowable since it would be to intro- 
duce a new cause of action. 
v. Kinard, supra. 

33. Simms vy. Richardson, 32 Ark. 


60 
DeWalt | 


all the relief which falls within the 


304; Bradfield v. Hale, 67 Oh. St. 316, 
65 NE 1008. See Smith v. Shuler, 12 
Serg. & R. (Pa.) 240, 242 (pointing 
out that ejectment was used as a 
remedy by the mortgagee in Penn- 
sylvania when there were no equity 
courts; the right of the mortgagor 
to redeem after ejectment led to the 
scire facias statute for the foreclo- 
sure of mortgages [infra § 1512]). 

“There would be good ground for 
this argument, if the mortgagee were 
to extinguish the equity of redemp- 
tion, by his recovery in ejectment; 
but it is not so. Upon his entry, 
after judgment, he is accountable for 
the profits; and the mortgagor would 
be entitled to repossession on pay- 
ment or tender of so much of the 
principal as was due, all arrears of 
interest, and the cost of suit.” Smith 
v. Shuler, supra. 

Right to redeem generally see in- 
fra § 2066 et seq. 

Necessity of completed foreclosure 
to cut off eauity of redemption see 
infra § 2074. 

34. See statutory provisions; and 
supra § 1012. 

35. U. S.—U. S. Mortgage Co. v. 
Sperry, 138 U.S. 313. 11 SCt 321, 34 
asad 969; Deck v. Whitman, 96 Fed. 

Ala.—Jackson v. Prestwood, 211 
Ala. 585, 101 S 185; Hunt v. Lewin, 
4 Stew. & P. 138. 

Ariz.—Davis v. Oakland First Nat. 
Bank, 26: Ariz. 621, 229 P 391. 

Ark.—State v. Bailey, 27 Ark. 473; 
Price v. State Bank, 14 Ark. 50. 


Cal.—Sprague v. Hart, 11 Cal. A. 
782, 106: P-590. 
Ga.—De Lay v. Latimer, 155 Ga. 


463, 117 SE 446. 

Ill—Waughop v. Bartlett, 165 Ill. 
124, 46 NE 197. 

Iowa.—Sawyer v. Landers, 56 Iowa 
422, 9 NW. 341; Seott v. Simeral, 9 
Iowa 388; Kramer v. Rebman, 9 Iowa 
114. 


‘ v. Ames, 165 
Mass. 123, 42 NE 558. 
Miss.—Burnet v. Boyd, 60 Miss. 


ace McDonald v. Vinson, 56 Miss. 
he 


Mo.—Crecelius v. Home Heights 


Co., 217 SW 508. 
N. J.—Bullowa v. Orgo, 57 N. J. 
Ea. $28 4] A 494, 
N. M.—Seewald. v. Raynolds, 3 N. 
M. RES 9° BP Bir6y 
Ley ame inte v. Catalano, 117 
Mise. 393 5ep 9 de IN YES 436, Ratieeoo de 


NYS 919 mem]; Fuller v. Van Gee- 
sen, 4 Hill 171 [aff How. A. Cas. 240, 
4 HowPr 182]; Lansing v. Goelet, 3 


Cow. 346. 
a. C.—Blackledge v. Nelson, 17 N. 


Porto Rico.—Garrosi yv. Gonzalez, 
8 Porto Rico Fed. 571. 

Utah.—Johnson v. Seagull Inv. Co., 
65 Utah 424, 237 P 945. 


Vt.—Ross v. Shurtleff, 55 Vt. 177; 


Harrington v. Donaldson, eA 
5385. 

W. Va.—Hite v. Donnally, 9 W. 
Va. 640, 102 SE 478. 

Wis.—Jarvis v. Dutcher, 16 Wis. 


307. 

{a] Power of sale in mortgage 
does not deprive equity of jurisdic- 
tion of an action to foreclose. Jack- 
son v. Prestwood, 211 Ala. 585, 101 
S 185; Vaughan v. Marable, 64 Ala. 


[b] Suit to annul a cancellation 
and to foreclose.—Garrosi vy. Gonza- 
lez, 8 Porto Rico Fed. 571. 


20 [42 C.J.] 


scope of the bill and its own powers,*® although 
owing to the nature of the proceeding complainant 
must have dealt fairly and be ready to do equity.*’ 
The purely equitable nature of the proceeding is not 
affected by the fact that a jury is called to pass 
on the facts,** but if a defense raises issues which 
are purely of legal cognizance, the bill should be dis- 
missed as to the party so defending.*® 

Equity jurisdiction as affected by statutes.4° Even 
where a statutory method of foreclosure is pro- 
vided,*! or jurisdiction given to the courts of law,** 
this will not be exclusive of the remedy in equity 
in cases where a resort to that tribunal is justified 
by the peculiar circumstances of the case, or fvhere 
a court of law could not adequately determine and 
enforce the rights of all the parties concerned.** In 
states where the formal distinction between actions 
at law and suits in equity is abolished by statute,** 


36. Davis v. Oakland First Nat. 
Bank, 26 Ariz. 621, 229 P 391; Price 
v. State Bank, 14 Ark. 50; Johnson vy. 
Seagull Inv. Co., 65 Utah 424, 237 P 
945. 


Injunction and receivership see in- 
fra §§ 1680-1715. j 

Relief generally see infra §§ 1734- 
1760. 

37. Fresh v. Million, 9 Mo. 315; 
Bieber v. Goldberg, 133 App. Div. 
20%, SU NYS 2125 “Prowbridser Vv. 
Malex Realty Corp., 111 Misc. 211, 
183 NYS 53 [aff 198 App. Div. 656, 
191 NYS 97]. . 

{a] Thus, where a mortgage is 
given to secure a debt, on a condition 
and in consideration of a promise 
never complied with on the part of 
the mortgagee, a court of equity will 
not lend its aid to enforce the se- 
curity. Fresh v. Million, 9 Mo. 315. 

“Clean hands” maxim see Equity § 
163 et sea. 

38. Recarilla v. Pingree, 44 Utah 
421, 141 P 103, LRA1915B 475. 

Submission of issues to jury see 
infra 2, 

so. rotate Woon sO) sNews 82. 

[a] Adverse claim of  titie.— 
Where one of defendants sets up by 
his answer a claim adverse to the 
title of the mortgagor, prior in date 
to the mortgage, plaintiff should dis- 
miss the bill as to such defendant 
unless prepared to prove that his 
interest arose subsequently to the 
mortgage. Corning v. Smith, 6 N. Y. 
82 [foll Mayer v. Margolies, 47 Misc. 
24, 95 NYS 204]. 

Availability of defenses generally 
see infra § 1530. ; 

40. Effect of statutory provisions 
generally see supra §§ 1008, 1012. 

41. See supra § 1012; and infra §§ 
1512-1517. 

42. See supra §§ 1012, 1506. 

43. Crecelius v. Home Heights Co., 
(Mo.) 217 SW 508; Northern Finance 
Corp. v. Forked Leaf White Oak Lum- 
ber Co., (Mo. A.) 262 SW 487; Weary 
v. Wittmer, 77 Mo, A. 546; Seewald 
v. Raynolds, 3 N. M. 344, 9 P 376; 
Milligan v. Cromwell, 3 N. M. \327, 9 
12 Be. 

[a] In Georgia (1) ‘‘the effect of 
the act of 1880 was to open the door 
of equity again to parties wishing to 
foreclose mortgages. The holders of 
mortgages may now resort to equity 
for their foreclosure, without alleg- 
ing any special grounds of equitable 
interference.” De Lay v. Latimer. 
155 Ga. 463, 469, 117 SH 446; Willing- 
ham v. Huguenin, 129 Ga. 835, 60 SH 
186. (2) Prior to that enactment re- 
sort to eauity was permitted when 
special grounds of equitable jurisdic- 
tion existed. Bateman v. Archer, 65 
Ga. 271; Jones v. Lawrence, 18 Ga. 
277. 

{b] In Massachusetts (1) “in 
ordinary cases the elaborate statu- 
tory provisions for the foreclosure 
and redemption of mortgages... 


fix the rights of mortgagors and 
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and the relief 


mortgagees, and exclude resort to 
other methods; but when the terms 
of the mortgage as applied to the 
mortgaged property are such that the 
statutory provisions for foreclosure 
are not adeguate to secure to both 
parties their rights, and to adjust 
the equities between them, the gen- 
eral jurisdiction of courts of equity 

. is broad enough to authorize a 
proper decree for foreclosure.” Old 
Colony Trust Co. v. Great White 
Spirit Co., 178 Mass. 92, 94, 59 NE 
673. (2) “If it is to be taken that 
except under special circumstances 
there is no jurisdiction in equity in 
this Commonwealth to foreclose a 


_power of sale mortgage, the exist- 
ence of the soldiers’ and Sailors’ civil 


relief act is a special circumstance 
which is sufficient [Act Cong. March 
8, 1918] to give the equity courts of 
the Commonwealth jurisdiction to 
foreclose such mortgages within the 
time specified in the act.’’ Hoffman 
v. Charlestown Five Cents Sav. Bank, 
231 Mass. 324, °329, 121 NE 15. 

{c] In Michigan ‘‘mortgages can 
only be foreclosed by statutory pub- 
lication or a foreclosure suit in chan- 
cery. The jurisdiction of equity in 
foreclosure proceedings is purely 
statutory.” Kollen v. Sooy, 172 Mich. 
214, 220, 137 NW 808. 

{d] In Pennsylvania, although 
scire facias is the prescribed method 
of foreclosure, a deed of trust by 
domestic corporation may be fore- 
closed in equity, especially in view of 
the statute giving courts of chancery 
jurisdiction of litigation between do- 
mestic corporations and their credi- 
tors. Girard Trust Co. v. Avonmore 
Mandeetewio:, 922i) (pant been Om Aue 6G 
[aff 16 Pa. Dist. 810]. But see Keyes 
v. Cosmopolitan Sav., ete, Assoc., 8 
Pa. Dist. 708 (statutory method ordi- 
narily exclusive). 

fe] In West Virginia (1) the ex- 
istence of prior lien, mortgage, or 
deed of trust, does not justify the 
holder of a subsequent deed of trust 
in resorting to equity to enforce his 
lien, where the amount and validity 
of such prior lien or encumbrance is 
undisputed, but only where there is 
some uncertainty as to the validity 
or amount of the prior lien or en- 
cumbrance (Hite v. Donnally, 85 W. 
Va. 640, 102 SH 478), (2) or some 
impediment to an advantageous sale 
likely to cause sacrifice of the prop- 
erty if sold under the deed of trust 
(Ware v. Hewett, 63 W. Va. 47, 59 
SE 756). (3) To foreclose as a mort- 
gage a deed absolute on its face 
equity has jurisdiction. Shields v. 
Simonton, 65 W. Va. 179, 63 SE 972. 
(4) A trustee may resort to equity 
for the removal of impediments to 
the execution of a trust deed by sale 
of the property, as such a proceeding 
is not for the collection of the debt 
for which he would not be authorized 
to go into eauity. Rexroad v. Raines, 
638 W. Va. 511, 60 SE 495. 


” 
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although they are still differentiated as to the mode 
of trial and relief granted, a suit for foreclosure may 
be considered either at law*® or in equity,*® the ques- 
tion depending on the nature of the issues raised 
demanded. In the federal courts 
the jurisdiction for the foreelosure of mortgages is 
exclusively in equity,** and is not affected by state 
statutes prescribing the courts in which such pro- 
ceedings shall be brought or the form of aetion.4% 

[§ 1509] (2) Strict Foreclosure+?—(a) In General. 
Courts of chancery, having created a new estate in 
the form of the equity of redemption,*° also devised 
a remedy for the mortgagee in the suit to eut off 
or foreclose this right to redeem.°+ 
a proceeding to foreclose the equity of redemption, 
and not to collect the proceeds of a loan secured 
by a mortgage;°? it is called ‘‘strict foreclosure ;’’°* 
and its only effect is to cut off the debtor’s equity 


It is literally 


{[f] In Alberta a statute providing 
a special procedure for foreclosure 
does not debar foreclosure by the 
ordinary procedure. Colonial ' Inv., 
ete., Co. v. Grady, 8 Alta. L. 496, 24 
DomLR 176, 31 WestLR 575, 8 West 
Wkly 995. 

[g] And in Saskatchewan the 
same is true. Wasson v. Harker, 5 
Sask. L. 364, 8 DomLR 88, 22 West 
LR 609, 3 WestWkly 218 [rev 7 Dom 
LR 526, 22 WestLR 320, 3 WestWkly 
25]. 

44. See Actions § 128. 

45. State v. Evans, 176 Mo. 310, 
75 SW 914; Brim v. Fleming, 135 Mo. 
597, 37 SW 501; Weary v. Wittmer, 
77 Mo. A. 546. 

46. Tansil v. McCumber, (Iowa) 
206 NW 680; Northern Finance Corp. 
v. Forked Leaf White Oak Lumber 
Cos, (Mo. A:) 262 SW 43%: 

[a] Tilustration.—A petition for 
foreclosure of a mortgage securing 
notes is in equity, where it requires 
a determination of the rights of each 
party in the security, equity alone 
being able ‘properly to adjust the 
rights of parties, if the net proceeds 
of sale under foreclosure should be 
insufficient to pay all notes. North- 
ern Finance Corp. v. Forked Leaf 
White Oak Lumber -Co., (Mo. A.) 262 
SW 437. ‘ 

[b] The statutory foreclosure in 
Iowa (J) is a proceeding to which 
the courts will apply the principles 
of both law and equity. McDowell 
v. Lloyd, 22 Iowa 448. Compare 
Kramer v. Rebman, 9 Iowa 114. (2) 
But the suit should be brought on 
the chancery side. Scott v. Simeral, 


| 9 Iowa 388. 


47. See cases infra note 48; and 
supra §& 1012. See also Federal 
Courts § 118 text and notes 74-76. 

48. U.S. Mortgage Co. v. Sperry, 
138 Wi Se Bis) e1 lL SCrls zest wed 
969; Woodbury v. Allegheny, ete., R. 
Co., 12 Bed. 371; Ray v. Tatum 2 
Fed. 112, 18 CCA 464; Alexander v. 
Scotland Mortg. Co., 47 Fed. 131: 
Gamewell Fire-Alarm Tel. Co. v. 
New York, 31 Wed: 312; Davis wi 
James, 2 Fed. 618, 10 Biss. 51; Keith, 
etc., Coal Co. v. Bingham, 97 Mo. 196, 
10 SW 32. 

49. Decree for see infra § 1753. 

Operation and effect of see supra 
§§ 1111-1117; infra § 1775. 

50. See supra § 1007. 

51. See supra § 1007. 

52. See cases passim this section. 

53. See cases passim this section. 

{a] The term “strict foreclosure” 
has been adopted and generally used 
in the United States to differentiate 
between proceedings resulting in the 
acquisition of the complete title to 
mortgaged premises by the mort- 
gagee and proceedings in which a 
judicial sale of the premises is or- 
dered. In England no such distinc- 
tion is necessary as the term ‘‘fore- 
closure” is generally used only in 
connection with the acquisition of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


f 


si 


‘beneficial 
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of redemption absolutely and finally, unless he pays 
the amount ascertained as due within a fixed time, 
_ and to vest the absolute title to the property in the 
A strict foreclosure, 
which originally was the only method of foreclosing 


mortgagee without any sale.*4 


mortgages,°> is the only vestige 


common-law foreclosure remaining in our law.5¢ 
has been said that the remedy ‘‘is closely analogous 
to actions to quiet title where the plaintiff holds 
-the legal title and seeks to remove some claim as- 
The purpose and theory of 
strict foreclosure as permitted in later times 
avoid the incurring of needless costs when such fore- 
closure cannot possibly prejudice any rights of ered- 


serted against it.’’5" 
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redemption.°’ 


of the former 


It 


is to 


itors, second lienors, or the owner of the equity of 


ownership by the mort- 
gagee. See 21 Halsbury L. Eng. p 
Rae seq; 3 Jones Mortg. [7th ed] 
p 3 


; 54. See supra §§ 1111-1117; infra 
1775. 
[a] “The ancient equity practice, 


and which continued in Hngland un- 
til about the year 1845, (1) was to 
file a bill—for strict foreclosure, 
whereby a decree was obtained for 
the payment of the mortgage debt 


within a short period, to be fixed by 


the court, in default whereof the 
mortgagor and all persons claiming 
under him were barred and foreclosed 
of all right and equity of redemp- 
tion, and the estate became the prop- 
erty of the mortgagee in the charac- 


ter of purchaser.” Webb v. Hosel- 
ton, 4 Nebr. 308, 316, 19 AmR 638. 
(2) “The Court can go no further in 


such a Bill but to take away the 


Equity of Redemption, and leave the 


Plaintiff to such Title as he hath, 
but not to amend it; and this was 
the true and ancient Course, tho of 
late some Times the contrary hath 
been done.’ Anonymous, 2 Ch. Cas. 
244, 22 Reprint 927. To same effect 
Hunt v. Lewin, 4 Stew. & P. (Ala.) 
138, 151. See Lansing v. Goelet, 9 
Cow. CN. Y.), 346, 372. (whereat was 
observed: “The English court of 
ehancery, however, notwithstanding 
the change of the mortgage contract, 


- from a conditional sale to a collateral 


security, adheres, as a general rule, 
to the course of proceeding by fore- 
closure instead of sale’). But com- 
pare English cases infra § 1510. (3) 
“The bill in equity answered the pur- 
pose of a sale, because, after a fore- 
closure of the equity of redemption, 


- the title cf the mortgagee was com- 


plete, and he might sell the property 
or keep it, as was most to his ad- 
vantage.” Smith v. Shuler, 12 Serg. 
@ Ro (Pal) 240; 241. 

[b] “At the time of the separation 
of these states from Great Britain, 
and long before, the.usual course of 
the court of chancery in England, on 
bills upon mortgages in possession, 
was to decree a foreclosure, and not 
a sale of the mortgaged premises.” 


Lansing v. Goelet, 9 Cow. (N. Y.) 
346, 378. 

55. 4 Kent Comm. p 181. 

56. Lightcap v. Bradley, 186 Ill. 


(510, 58 NE 221. 


57. Warner Bros. Co. v. Freud, 138 


Cal. 651, 654, 72 P 345. 


[a] Necessity that plaintiff have 
title.— “Generally speaking, in cases 
of strict foreclosure, the plaintiff 
must have title against which the de- 
fendant has or asserts some equity.” 
Warner Bros. Co. v. Freud, 138 Cal. 
651, 654, 72 P 345. 

Quieting title generally see Quiet- 
ing Title [32 Cye 1296]. 

5G.) Rexroat?'v.. Mord; 201) Ills A. 
342; Barnes v. Ward, 190 Ill. A. 392. 
See Hitchcock v. U. 8. Bank, 7 ‘Ala. 
386, 443 (stating that sale would 
cause unnecessary expense). 

Rights of creditors generally see 
supra § 1102. 

Rights of junior encumbrancers 
fenerally see infra §§ 1537-1541. 

59. See supra §§ 1, 573 et seq. 


60. See cases passim this section. 

61. See supra §§ 1200-1328. 

62. Ala.—Hitchcock v. U. S. Bank, 
7 Ala. 386. 


Stehle, 22 


Ill. Lightcap v. Bradley. 186 Ill. 
510, 58 NE 221; Weiner v.-Heintz, 17 
aay 259; Brahm vy. Dietsch, 15 Ill. A. 

Minn.—Wilder v. Haughey, 21 
ae 101; Bacon v. Cottrell, 13 Minn. 
Q 

Miss.—McIntyre v. Whitfield, 21 
Miss. 88. 

. Nebr. 
740, ad NW 142. 

N. Y.—Moulton v. Cornish, 138 N. 
Y. 133, 338 NE 842, 20 LRA 370; Foley 
V, Jroley, 15 App. Div. 276, 44 NYS 
e Ei eae ae v. Nelson, 17 N. 

Or.—Flanagan v. Great Cent. Land 
Cov 457 Or 335,777 (2485. 

R. I.—Kebabian vy. Shinkle, 26 R. 
I. 505, 59 A 743; Hazard v. Robinson, 
15 RIS 226, 2 A 433. 

W. Va.—Froidevaux v. Jordan, 64 
W. Va. 388,62 SE 686,181 AmSR 911. 

Wis.—Spengler v. Hahn, 95 Wis. 
472, 70 NW 466. 

[a] Reason assigned (1) is that 
such a foreclosure leaves “no certain 
measure of relation between the 
amount of the debt and the value of 
the property.’ Hazard v. Robinson, 
15; Se C226 2 ACSA oe 2) OS trict 
foreclosure is a severe remedy. It 
transfers the absolute title without 
any-sale, no matter what the value 
of the premises.’’ Bolles v. Duff, 43 
N. Y. 469, 474. 

[b] In Wermont (1) strict fore- 
closure remains the sole form of the 
foreclosure of mortgages in chancery. 
Gen. L. (1917) § 1557 et seq; Rev. 
St. (1880) § 760; and supra § 1012. 
(2) The suit is in equity and follows 
the forms of the chancery practice 
in general, but is specifically regulat- 
ed by statute. Davenport v. Daven- 
port, 80 Vt. 400, 68 A 49. (38) It be- 
longs to all foreclosure cases, not 
merely uncontested ones. Wood v. 
Adams, 35 Vt. 300 (“This is a petition 
to foreclose a mortgage under the 
statute to diminish the costs of pro- 
ceedings in equity. The defendants 
have answered, and testimony has 
been taken as is usual in litigated 
cases commenced by bill. It is ob- 
jected that the statutory mode of 
proceeding by petition is to be used 
only in cases where no defence is 
made; and that where the facts are 
jn dispute, the only proper mode of 
proceeding is by bill. There is noth- 
ing in the statute to indicate such an 
intent. The mode of proceeding by 
petition is as convenient in practice 
for the trial of disputable cases as 
the old mode. The general practice 
in the state since the passage of the 
statute has been to begin by petition 
in all foreclosure cases, whether con- 
tested or not; and this court has 
heretofore recognized the practice as 
proper and legal. This objection is 
untenable’”’). 

63. See supra § 1012. 

[a] In California (1) by virtue of 
an early statute (Pract. Act. § 260) 
(2) the owner of the equity of re- 
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Since formerly the mortgagee was 
not only entitled to, but actually took possession of, 
the premises,°? the foreclosure proceeding was em- 
ployed by him for the purpose of preventing re- 
entry by the mortgagor,®° and in some states a sum- 
mary method of foreclosure has been introduced 
which enables a mortgagee in possession to accom- 
plish the same result as was obtainable through the 
foreclosure suit of this early period.*! 

[§ 1510] (b) When Permitted. While the remedy 
of a strict foreclosure is regarded as harsh and gen- 
erally inequitable, and not to be encouraged,®? and 
in some jurisdictions it is not allowed for the fore- 
closure of mortgages under any circumstances,®* and 


demption cannot be cut off from his 
estate, save by sale in pursuance of a 
decree of the court (Goodenow v. 
Ewer, 16 Cal. 461, 76 AmD 540). (3) 
Strict foreclosure of a mortgage is, 
therefore, unknown to the law of this 


state. McMillan v. Richards, 9 Cal. 
365, 70 AmD 655. See McCaughey 
v. McDuffie, 7 Cal. Unrep. Cas. 175, 


74 P 751. (strict foreclosure of deed 
intended as mortgage denied). Com- 
pare Whitney v. Higgins, 10 Cal. 547, 
70 AmD 748 (mechanie’s lien case 
recognizing rule). 

{b] In Colorado Code (1883) § 
263 [Comp. L. [1911] § 280], which 
provides that a mortgage shall not 
be deemed a conveyance so as to en- 
able the mortgagee to obtain pos- 
session “without foreclosure and 
sale,’ has been deemed sufficient to 
exclude the remedy by strict fore- 
closure. Nevin v. Lulu, etc., Min. 
CoOL 810" Colow 357.7 364,-15 2 Cll Caine 
facts alleged and proved clearly en- 
titled the plaintiff to a decree of fore- 
closure and sale. To warrant a de- 
cree of strict foreclosure, where the 
practice permits such a foreclosure, 
the evidence should show that 
the interests of both parties require 
it. The bill of exceptions does not 
purport to contain all the evidence, 
and does not contain any evidence 
upon this question. This court can- 
not review the findings of the court 
below, upon which the decree is 
based, unless the bill of exceptions 
brings up the evidence upon which 
the findings are to be reviewed; and 
when this is not done, this court 
will assume that the evidence given 
was sufficient to justify the decree. 
The decree in this case was made, 
and the argument upon the appeal 
based, upon the assumption that, un- 
der proper circumstances, the prac- 
tice in this state permitted a strict 
foreclosure of a mortgage. We do 
not think a mortgage can be fore- 
closed without a sale of the mort- 
gaged premises under a decree of 
foreclosure. ... The ‘foreclosure and 
sale’ must be a foreclosure and sale 
provided for in section 234 of the 
code. This is rendered clear by the 
exception of trust deeds from the re- 
quirements of section 268, which 
leaves no basis for a claim that fore- 
closure may be by sale without de- 
In Florida a special statutory 
method of foreclosure prevails, and 
strict foreclosure is not sanctioned. 
Rev. Gen. St. (1920) § 3844. Browne 
v. Browne, 17 Fla. 607, 623, 35 AmR 
96 (“There is in this State no method 


either at law or in equity by whicha . 


mortgagee can be adjudged absolute 
owner of the mortgaged property; in 
other words, we have no strict fore- 
closure. His equitable remedy here 
is a sale of the property to pay his 
debt, and his rights at law are con- 
fined to actions personal upon the 
debt and the summary remedy under 
the act to regulate the foreclosure of 
mortgages by the courts of common 
law. This last proceeding has been 
called ‘an anomalous one for which 
neither the courts of common law 
nor equity furnish a precedent’ ’'), 
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in others it is forbidden by law‘ in the ease of 
mortgages made by persons acting in a fiduciary ¢a- 
pacity, such as guardians or executors,®> neverthe- 


[ad] In Idaho, where there is a 
provision similar to that heretofore 
discussed in Colorado, the practice 
of strict foreclosure is probably to 
be taken as prohibited. 2 Comp. L. 
(1918) §§ 4520, 4523; Rev. St. § 4523; 
Nevin v. Lulu, etce., Min. Co., 10 Colo. 
SO or Oda supra this note [a]. 

fe] Im Iowa (1) the statute re- 
quires the sale of the mortgaged 
property (Code [1924] § 12376; Mc- 
Clain’s Ann. Code § 4557), (2) and 
strict foreclosure has no place in the 
system of. procedure in that state 
(Gamut v. Gregg, 37 Iowa 573; Kra- 
mer v. Rebman, 9 Iowa 114). 

[f] In Kansas there is nothing 
like a strict foreclosure of mort- 
gages. Blood v. Shepard, 69 Kan. 752, 
77 P 565; Lichty v. McMartin, 11 Kan. 
565. See Rev. St. (1923) §§ 60-3107. 

[g] In Missouri (1) strict fore- 
closure has never prevailed. O’Kal- 
.lon v. Clopton,; 89 Mo. 284, 1 SW 302; 
Davis v. Holmes, 55 Mo. 349, 351 
(“A strict foreclosure, though com- 
mon in some States, is a novelty in 
proceedings on mortgages here. The 
plaintiff may be unable to redeem, 
perhaps in consequence of the im- 
provements, put by the mortgagee or 
the purchaser from him, on the land, 
and for which they have been allowed 
by the court in this case; yet if the 
land and improvements will overpay 
the debt of the mortgagor and the 
value of the improvements after de- 
ducting the rents and profits, the 
mortgagor or his heirs, are entitled to 
whatever surplus may result from a 


sale’). (2) And a decree which pro- 
vides for it is erroneous. O’Fallon 
v. Clopton, supra. See Rey. St. (1919) 


§ 2219 et seq. 

[h] In Ohio strict foreclosure is 
not in vogue, and it has been held 
that the mortgagee may insist upon 
a sale of the premises. Higgins v. 
West, 5 Oh. 554; Anonymous, 1 Oh. 
235. See 8 Page Gen. Code (1921) 
§ 11306. 
* [i] Im Tennessee foreclosure by 
action is in vogue, but the courts 
from the earliest times have refused 
to render decrees of strict foreclo- 
sure. Hord v. James, 1 Overt. 201 
(“Consistently with the law, as laid 
down in all the modern books, we 
cannot vest the title in the complain- 
ant. The land, or part of it, must 
be sold at public sale, and the money 
applied to the payment of the debt 
and interest. The property may be 
of much greater value than the debt 
and interest, and it would be most 
unjust to vest the whole of it in the 
plaintiff, when the mortgage was only 
intended to secure a debt; it would be 
equally unjust to decree the property 
in full satisfaction, for it may be of 
less value than the debt and interest. 
Let it be sold, observing the direc- 
tions of the Acts of Assembly in re- 
lation to the sale of real property 
under execution’). See Whitmore vy. 


Parks, 3)°Humphr. 95; Homes. 
Shelly, 1 Overt. 79. 
64. See statutory provisions. 


65. . S. Mortgage Co. v. Sperry, 

38 U. S. 313,11 SCt 321, 34 Li. ied. 
968 (decided under the Illinois 
statute). 

66. See supra § 1012; and infra 
this note. 

{faJ] In Mlinois (1) “strict fore- 
closure... is only in use to a very 


limited extent, and is not permitted 
except under extraordinary circum- 


stances.” lLightcap v..Bradley, 186 
TM, 510, 524, 58 NE 221... To same 
effect Carpenter v. Plagge, 192 Ill. 


82, 61 NE 530; Farrell v. Parlier, 50 
Ill, 274; Weiner v. Heintz, 17 Ill. 259; 
Griesbaum v. Baum, 18 Ill. A. 614; 
Brahm y. Dietsch, 15 Ill. A. 331. (2) 
But there is no statutory prohibition 
of strict foreclosure. Stephens v. 
Bichnell, 27 Ill. 444, 81 AmD 242. See 
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Johnson v. Donnell, 15 Ill. 97, 99 
(“It is now insisted that under our 
statute the court had no right to de- 
cree a strict foreclosure, but was 
bound to order the premises to be 
sold. The twenty-fourth section of 
the fifty-seventh chapter, R. S., is 
relied upon to sustain this position. 
It is this: ‘In all cases hereafter 
where lands shall be sold under and 
by virtue of any decree of a court of 
equity for the sale of mortgaged 
it shall be lawful for the 
mortgagor of such lands, his heirs, 
executors, administrators, or gran- 
tees, to redeem the Same in the man- 
ner preseribed in this chapter for 
the redemption of lands sold by vir- 
tue of executions issued upon judg- 
ments at common law; and judgment 
ereditors may redeem lands sold un- 
der any such decree in the same man- 
ner as is prescribed for the redemp- 
tion of lands in like manner sold 
upon executions issued upon judg- 
ments at common law.’ While it is 
admitted that this section does not in 
terms forbid the courts to exercise 
the power which they had been in the 
constant habit of exercising as a part 
of their undoubted ‘jurisdiction, by 
granting decrees of strict foreclo- 
sures upon mortgages, yet it is ar- 
gued that such power is impliedly 
taken away. I certainly have never 
been able so to understand that stat- 
ute. Previous to its passage, the 
most usual mode of foreclosing mort- 
gages was by ordering a sale of the 
mortgaged premises, at some future 
time to be fixed by the discretion of 
the court, either reserving the right 
to the mortgagor to redeem from 
that sale within a specified time, or 
making the sale absolute. When no 
right of redemption was allowed, the 
sale was usually fixed for a distant 
day, say six months or a year, or the 
next term of the court; but in case 
the decree provided for a redemption 
from the sale, the premises were or- 
dered to be sold aS soon as_ the 
requisite notice could be given. This 
statute was evidently designed to fix 
a uniform rule for such cases, and to 
leave it no longer to the discretion 
of the courts. The statute plainly 
does this, and it professes to do noth- 
ing more. While the most usual 
mode of foreclosing mortgages was 
by ordering the mortgaged premises 
to be sold, yet this was by no means 
the only mode. The power of strict 
foreclosure was frequently exercised, 
and indeed it was probably never re- 
fused, where the interests of both 
parties manifestly required it, as is 
often the case’). (3) And that 
method has been employed concur- 
rently with equitable foreclosure 
from the earliest period. , Illinois 
Starch Co. v. Ottawa Hydraulic Co., 
125 Ill. 237, 17 NE 486; Stephens v. 
Bichnell, supra; Vansant vy. Allmon, 
23 Ill. 80; Wilson v. Geisler, 19 Ill. 
49; Johnson vy. Donnell, supra. 

[b] Im Indiama (1) the statute 
provides that the mortgaged prop- 
erty shall be sold upon foreclosure 
(Burns St. Annot. [1914] § 602; Code 
Civ. Proc. § 575), (2) and this in con- 
nection with a similar provision has 
been held sufficient to prevent the 
rendition of a decree of strict fore- 
closure, even in the case of a deed 
absolute on its face, but shown to be 
a mortgage (Smith v. Brand, 64 Ind. 
427). (3) Such a decree can never 
be rendered in that state against the 
owner of a fee (Jackson v. Weaver, 
188 Ind. 539, 38 NE 166; Jefferson v. 
Coleman, 110 Ind. 515, 11, NE 465) 
(4) nor against a wife who is ‘“en- 
titled to dower’ (Jefferson y. Cole- 
man, supra). (5) But it may be ren- 
dered where the statutory foreclosure 
and sale are inappropriate (Jackson 
v. Weaver, supra) (6) and against a 
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less, in some jurisdictions, strict foreclosure may be 
resorted to under exceptional cireumstances,°* as 
where all the parties in interest consent and agree 


mere lienholder (Jefferson v. Cole- 
man, supra; Catterlin v. Armstrong, 
101 Ind. 258; Kelley v. Houts, 30 Ind. 
A. 474, 66 NE 408). 

{c] In Maryland (1) while the 
method of foreclosure and sale was 
introduced at an early day (L. [1785] 
e 2.§§ 1-3) (2) it,did not serve to 
exclude: the remedy by strict fore- 
closure (Andrews v. Scotton, 2 Bland 
629, 666 [The Court has been au- 
thorized by an Act of Assembly to 
decree a sale of the mortgaged prop- 
erty’... but the provisions of that 
Act have been always considered as 
having merely introduced an ad- 
ditional remedy, and not as having 
abrogated any pre-existing mode of 
relief, to which the mortgagee was 
entitled, or to have altered the pro- 
ceedings in this Court on mortgages, 
in any other respect whatever, and 
therefore, the mortgagee may now, 
notwithstanding the provisions of 
that law, have a decree of foreclosure 
instead of a decree for a sale’’]). (3) 
Prior to the enactment of the statute 
the regular practice was to render a 
decree of strict foreclosure. Atkin- 
son v. Hall, 2 Bland 371. 

[d] In Massachusetts (1) strict 
foreclosure of a mortgage has been 
allowed. Shaw v. Norfolk County 
R.. Co.,, 5. Gray 162.. (2),,But it has 
been refused in a suit to foreclose a 


trust deed. Shepard v. Richardson, 
145 Mass. 32, 11 NE 7388. 
Le] In Mississippi strict foreclo- 


sure has been permitted, but is not 
favored by the courts, and is unusual. 
McIntyre v. Whitfield, 21 Miss. 88. 

[f] In Nebraska (1) it has been 
held that a decree of strict foreclo- 
sure should not be rendered in the 
ordinary case. Miles v. Stehle, 22 
Nebr. 740, 36 NW 142. (2) Strict 
foreclosure against one holding the 
legal title is unKnown. South Omaha 
Sav. Bank v. Levy, 1 Nebr. (Unoff.) 
255, 95 NW 603 [quot Kyger v. Ryley, 
2 Nebr. 20). But see Woods v. 
Shields, 1 Nebr. 453 (holding that 
Code Civ. Proc. § 846, providing for a 
sale of the property, is permissive 
only, and strict foreclosure was not 
thereby taken away). (3) A deed of 
trust with a power of sale cannot be 
foreclosed by a _ strict foreclosure. 
Fiske v. Mayhew, 90 Nebr. 196, 133 
NW 195, AnnCas1913A 1043. 

[g] In wWew Jersey (1) strict 
foreclosure has been almost entirely 


superseded by the method of fore-- 


closing by sale as regulated by stat- 
ute. Shepard vy. Barrett, 84 ae 
Hq. 408, 938 A 852. See Donovan v. 
Smith, (Ch.) 88 A 167 (curtesy cut 
off. by strict foreclosure)... (2) But 
decrees of strict foreclosure are some- 
times rendered (Pettingill v. 
bell, 538 N.: J. Ha. 584, 32 A 76), (3) 
especially against judgment credi- 
tors (Lockard vy. Hendrickson, (Ch.) 
26,A),512; Parker, .v., Child 2598Ne Ge 
iq. 41. See Benedict v. Mortomer, 
(Ch.) 8 A 515), (4) and even against 
the owners of parts of the premises 
(Pettingill v. Hubbell, 53 N. J. Eq. 
584, 32 A 76). 

{h] In New York (1) the practice 
of sale upon foreclosure has prevailed 
from the earliest period. Lansing v. 
Goelet, 9 Cow. 346 (extensive review 
of the authorities). (2) “The equit- 
able remedy Known as a Strict fore- 
closure of a real property mortgage, 
has never been recognized... save in 
a very limited class of cases.” Moul- 
ton v. Cornish, 1388 N. Y.-138, 140, 
33 NE 842, 20°LRA 370. (3) But 
while decrees of strict foreclosure 
have been rare (Denton v. Ontario 
County Nat. Bank, 150 N. Y. 126, 44 
NE 781; Bolles v. Duff, 48 N. Y. 469), 
(4) strict foreclosure has sometimes 
been decreed (Moulton v. Cornish, 
supra; Ross v. Boardman, 22 Hun 
527; Blanco v. Foote, 32 Barb. 535; 


For later cases, developments and changes in thé law see cumulative Annotations, same title, page and note number, 
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to it,°? the mortgagor prefers this method,®* or 
neither party asks for a sale,®® or where it is clear 
' that the property is not equal in value to the amount 
of the mortgage debt, so that it would certainly not 
bring a surplus over such debt if a sale were or- 
dered, particularly if the mortgagor has also ab- 
sconded" or is insolvent,’” or generally where justice 
and equity require a strict foreclosure.** Where the 


Franklyn v. Hayward, 61 HowPr 43; 
-Kendall v. Treadwell, 14 HowPr 165; 
Benedict v. Gilman, 4 Paige 58). 

{i] In North Carolina (1) while 
the usual practice, from the earliest 
period, has been to decree a_ sale 
(Blackledge v. Nelson, 17 N. C. 65), 
(2) there are decisions expressly au- 
thorizing it (Green v. Crockett, 22 
as C. 390; Fleming v. Sitton, 21 N. C. 
21). 

[ij] Im RBhode Island (1) strict 
foreclosure may be decreed. Hazard 
v. Robinson,,15. R. I. 226, 2 A 433. 
' (2) But the remedy, not being favored 
(see supra text and note 62) has 
almost entirely given way to fore- 
closure by sale. Hazard v. Robinson, 


supra. 

{k] In West Virginia ‘‘strict fore- 
closure of mortgages in rare in- 
stances, if at all, prevails. 7 be 


practice is to appoint a day within 
which the mortgagor may redeem, 
and to decree a sale of the property, 
for payment of the debt secured; in 
'case of default in redemption.” 
Froidevaux v. Jordan, 64 W. Va. 388, 
389, 62 SE 686, 131 AmSR 911. 

[id In England (1) striet foreclo- 
sure was formerly the prevailing 
method. 2 Coote Mortg. (5th ed) p 
1073; 1 Spence Hq. Jur. p 603. (2) 
It was the form of foreclosure first 
developed by the English courts of 
equity, and, with the exception of a 
few special instances in which a de- 
eree for a sale instead of foreclosure 
was permitted upon grounds of ex- 
pediency (Fisher Mortg. p 169, 78 
Law Libr. 138), was until 1852 (Chan- 
cery Procedure Amendment Act, [15 
& 16 Vict. c 86 § 48]) the only form. 
(3) The right to this method of fore- 
closure still exists as to legal mort- 
gages, but not as to deeds of trust to 
a third person with a power of sale 
(21 Halsbury L. Eng. p 71 § 126; and 
“p 273 § 483); (4) nor, it seems, to an 
equitable mortgage (LL. Prop. Act 
[1925] § 90; 21 Halsbury L. Eng. p 
‘273 § 482), (5) unless the mortgagee 
has a right, as where he has paid off 
the prior encumbrance, to call for the 


legal estate (21 Halsbury L. Eng. p 
272 § 481). 
{m] In Saskatchewan under the 


Chancery Act of 1852 (15 & 16 Vict. 
ic 86 § 48), except in a few cases such 
as the case of infants, the mortgagee 
has a right to strict foreclosure, un- 
less the mortgagor, a Subsequent en- 
cumbrancer, or some one claiming 
through or under him or them, ap- 
pears and asks for a sale, and de- 
posits such sum as may be deter- 
mined as security for the’ perform- 
ance of any terms such as. security 
for costs which the court may impose 
on ordering a sale. Canada L. Assur. 
Co. v. Vance, 2 Sask. L. 398 (absence 
of deposit in court to pay costs of 
sale). See also supra § 1012. 

{[n] In Northwest Territories.— 
Molonial ainv.,. fetes) Co: voi King, 5 
Terr. L. 371. 

67. ° Flagg v. Walker, 113 U. S. 659, 
5) SOt: 697;) 28 Laced. 110725 Hunt) v. 
Lewin, 4 Stew. & P. (Ala.) 138; Belle- 
ville Sav. Bank vy. Reis, 136 Ill. 242, 
26 NE 646; Bissell v. Chicago Mar. 
Co., 55 Ill. 165; Green v. Crockett, 22 
NICs. 39.0) 


[a] In satisfaction of whole 
claim.—Such a decree is not proper, 
unless the mortgagee is willing to 
take the property in satisfaction of 
his whole claim. Griesbaum | v. 
Baum, 18 Ill. A. 614. To same effect 
. Farrell vy. Parlier, 50 Ill. 274; Hollis 
v. Smith, 9 Ill. A. 109. 

[b] In Wisconsin a former statute 
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authorized strict foreclosure upon 
consent of parties, and such a decree, 
although erroneous, if entered with- 
out consent, was held not to be void. 
Salisbury v. Chadbourne, 45 Wis. 74. 

68. Hunt v. Lewin, 4 Stew. & P. 
(Ala.) 138; Cockenour v. Bullock, 12 
Grant Ch. (Ont.) 138. See Kirkendall 
v. Weatherley, 77 Nebr. 421, 109 NW 
757, 9 LRANS 515 (recognizing rule). 

[a] Reason for rule.—‘‘As it does 
not appear that complainant is en- 
titled to any other remedy than the 
proceeding in rem on the bill to fore- 
close the mortgage; or if he has any 
other, the strict foreclosure is not 
conclusive against his right to re- 
cover the balance; and as decrees for 
Sales, though most usual and often 
best adapted to the justice of the 
case, are mainly intended for the 
benefit of the mortgagors, and these 
have expressed their preference for 
such foreclosure, and which can not 
fail to secure to the mortgagee the 
full value or benefit of the pledge, I 
am of opinion, there is no solid ob- 
jection to the decree as rendered be- 
low.” Hunt v. Lewin, 4 Stew. & P. 
(Ala.) 138, 153. 

[b] Where either sale or fore- 
closure is prayed for, the court may, 
at the instance of the mortgagee, 
make a decree for sale, and, in the 
event of a sale failing to cover the 


claim, order foreclosure. Blachford 
Ve; Oliver; |S. Grant Chay(Ont), -394: 
69. Green v. Crockett, 22 N. C. 


390. 

70. Ala.—Hitcheock v. U. S. Bank, 
7 Ala. 386. 

Conn.—Pettibone v. Roberts, 1 Root 
527. 

Ill.—Carpenter v. Plagge, 192 Ill. 
82, 61 NE 530; Scott v. Milliken, 60 
Ill, 108; Farrell v.. Parlier, 50 Ill. 274; 
Horner v. Zimmermann, 45 Ill. 14; 
Young v. Graff, 28 Ill. 20; Stephens v. 
Bichnell, 27 Ill. 444, 81 AmD 242; 
Edwards v. Helm, 5 Ill. 142; Rexroat 


v. Ford, 201 Ill. A.. 342; Barnes v. 
Ward, 190 Ill. A. 392; McCormick v. 
Higgins, 190 Ill. A. 241; Griesbaum 


v. Baum, 18 Ill. A. 614; Greenemeyer 
v. Deppe, 6 Ill. A. 490; Miller v. 
Davis, 5 Ill. A. 474. 

Minn.—Drew v. Smith, 7 Minn. 301; 
Heyward v. Judd, 4 Minn. 483; Stone 
v. Bassett, 4 Minn. 298. 

Nebr.—Miles v. Stehle, 22 Nebr. 


740, 86 NW 142; South Omaha Sav. 
Bank v. Levy, 1 Nebr. (Unoff.) 255, 
95 NW. 603. 


N. J.—Benedict v. Mortimer, (Ch.) 
8 A 515. 

N. Y.—House v. Lockwood, 40 Hun 
532 [att 137 N. Y.259, 33 NE 595]. 

Oh.—Higgins v. West, 5b Oh)564. 

Eng.—Provident Clerks’ OPT: v. 
Lewis, 62 L. J. Ch. 89: 

Man.—Credit Foncier Franco-Ca- 
nadien v. Schultz, 10 Man. 158; Lan- 
der Banking, etc., Co. v. Anderson, 
3 Man. 270. 

See Meyers v. Harrison, 1 Grant 
Ch. (Ont.) 449 (mortgagee entitled 
to a decree for a sale or for strict 
foreclosure at this option, as against 
the mortgagor). | 

[a] Reason for rule—‘“If the 
property mortgaged is clearly insuf- 
ficient to pay the mortgaged debt, we 
can see no reason why the mortgagee 
should be put to the expense of a 
sale, if he is willing to take a strict 
foreclosure. If the fact be not ad- 
mitted, a reference might be made 
to the master to ascertain its value, 
and if the question were doubtful, 
and no consent given, certainly no 
such decree ought to be made.” 
Hitchcock v. U. S. Bank, 7 Ala. 386, 
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mortgagor is dead’4 and his estate is insolvent, the 
fact that the equity of redemption has descended 
to infant heirs’® suggests a decree of sale rather than 
strict foreclosure.!® 
Land contract. 
tracts, or as they are sometimes called 
bonds,’’?? strict foreclosare may in some,‘® but not 


In the foreclosure of land con- 
** title 


42. 

{[b] Value of the premises not in 
excess of debt.—Horner v. Zimmer- 
man, 45 Ill. 14. 

Strict apatite adhd 
tanto see infra § 11 


operating pro 


71. Wilson: v. oidioe ES ARB NAVE 
and cases supra note 70. 

72... Gorham sv.) arson, CLLR sry: 
425, 10 NE 1; Sheldon vy. Patterson, 


DoT eons Marreliinv: tRamliery 50) wait 
274; Stephens v. Bichnell, 27 Ill. 444, 
81 AmD 242; Johnson y. Donnell, 15 
DN 87; Hollis’ v.. Smith, 9 Tl. A 109% 


and cases supra note 70. 


73. Hitchcock Y. U. S. Bank, 7 Ala. 


386. 

{a] In Minnesota (1) Gen. St. 
(1923) c 88 § 9645 authorizes the ren- 
dition of a decree of strict foreclo- 
sure “in cases when such remedy is 
just or appropriate.’ (2) But these 
cases must be extreme, and mere de- 
linquency on the part of the mort- 
gagor, even though gross, will not 
justify. the rendition of such a decree. 
Morey v. Duluth, 69 Minn. 5, 71 NW 
694; Wilder v. Haughey, 21 Minn. 
101, 104 (‘‘there are no facts alleged 
or found in the case at bar which 
should take it out of the general and 
salutary rule, and, therefore, nothing 
to show that a strict foreclosure is 
just or appropriate. It is true that 
the defendant has been grossly de- 
linquent; but if this was to be a rea- 
son for decreeing a strict foreclosure, 
foreclosures of this kind would be- 
come the rule instead of the excep- 
tion. It is also to be taken as true 
that the plaintiff, in order to preserve 
his security, will be compelled to 
continue to pay the annual interest 
to. fall due to the state, as well as 
the taxes; but this contingency is 
contemplated in the instrument of 
assignment, in which express pro- 
vision is made for the assignee’s se- 
curity in case of such payment. ‘It 
is nowhere claimed that the plaintiff’s 
security is not ample to cover all his 
claims against defendant, whether 
accrued or to accrue. Neither is it 
alleged or shown that the plaintiff 
will derive any substantial benefit 
from a strict foreclosure, which he 
will not derive from a sale. Indeed, 
as far aS we can see, to decree a 
‘strict foreclosure in this case, rather 


than a sale, would simply be to 
punish the mortgagor for his de- 
linquency, without important ad- 
vantage to the plaintiff. Upon this 


state of facts,—and no others appear 
which can have any material bearing 
upon the question in hand,—there is 
nothing to distinguish this case, as 
respects the matter of remedy, from 
the case of any ordinary mortgage to 
secure a promissory note. In our 
opinion, therefore, this was not a 
case in which a strict foreclosure was 
a just or appropriate remedy, either 
in reason, or within the meaning of 
the statute’’). Compare Bacon v. 
Cottrell, 183 Minn. 194; Drew v. Smith, 


7 Minn. 301; Heyward v. Judd, 
Minn. 483 (decided prior to the 
statute). (3) But final judgment is 


not to be entered until one year after 
the adjudication of the amount due. 
Gen. St. (1923) c 83 § 9645. 

74. Death of mortgagor generally 
see supra § 1019. 

75. See Descent and Distribution 


§ 15; 
76.. Boyer v. Boyer, 89 Ill. 447. 
77. See cases infra note 78; and 


Vendor and Purchaser [39 Cyc 12381]. 


78. Harrington v. Birdsall, 88 
Nebr. 176, 56 NW 961; Flanagan v. 
Great Cent. Land Co., 45 Or. 335, 77 


22 [42 O.3.] 


in others it is forbidden by law** in the ease of 
mortgages made by persons acting in a fiduciary ¢a- 
pacity, such as guardians or executors,®> neverthe- 


[d] In Idaho, where there is a 
provision similar to that heretofore 
discussed in Colorado, the practice 
of strict foreclosure is probably to 
be taken as prohibited. 2 Comp. L. 
(1918) §§ 4520, 4523; Rev. St. § 4523; 
Nevin v. Lulu, ete., Min. Co., 10 Colo. 
357, 15 P 611 supra this note [a]. 


[e] In Iowa (1) the statute re- 
quires the sale of the mortgaged 
property (Code [1924] § 12376; Mc- 


Clain’s Ann. Code § 4557), (2) and 
strict foreclosure has no place in the 
system of. procedure in that state 
(Gamut v. Gregg, 37 Iowa 573; Kra- 
mer v. Rebman, 9 Iowa 114). 

ff] In Kansas there is nothing 
like a strict foreclosure of mort- 
gages. Blood v. Shepard, 69 Kan. 752, 
77 P 565; Lichty v. McMartin, 11 Kan. 
565. See Rev. St. (1923) §§ 60-3107. 

{g] In Missouri (1) strict fore- 
closure has never prevailed. O’Fal- 
.lon v. Clopton; 89 Mo. 284, 1 SW 302; 
Davis v. Holmes, 55 Mo. 349, 351 
(“A strict foreclosure, though com- 
mon in some States, is a novelty in 
proceedings on mortgages here. The 
plaintiff may be unable to redeem, 
perhaps in consequence of the im- 
provements, put by the mortgagee or 
the purchaser from him, on the land, 
and for which they have been allowed 
by the court in this case; yet if the 
land and improvements will overpay 
the debt of the mortgagor and the 
value of the improvements after de- 
ducting the rents and profits, the 
mortgagor or his heirs, are entitled to 
whatever surplus may result from a 
sale’). (2) And a decree which pro- 
vides for it is erroneous. O’Fallon 
v. Clopten, supra. See Rey. St. (1919) 
§ 2219 et seq. 

{h] In Ohio strict foreclosure is 
not in vogue, and it has been held 
that the mortgagee may insist upon 
a sale of the premises. Higgins v. 
West, 5 Oh. 554; Anonymous, 1 Oh. 
235. See 8 Page Gen. Code (1921) 
§ 11306. 
‘ [i] In Tennessee foreclosure by 
action is in vogue, but the courts 
from the earliest times have refused 
to render decrees of strict foreclo- 
sure. Hord v. James, 1 Overt. 201 
(“Consistently with the law, as laid 
down in all the modern books, we 
cannot vest the title in the complain- 
ant... The Jand,, or part of, it, must 
be sold at public sale, and the money 
applied to the payment of the debt 
and interest. The property may be 
of much greater value than the debt 
and interest, and it would be most 
unjust to vest the whole of it in the 
plaintiff, when the mortgage was only 
intended to secure a debt; it would be 
equally unjust to decree the property 
in full satisfaction, for it may be of 
less value than the debt and interest. 
Let it be sold, observing the direc- 
tions of the Acts of Assembly in re- 
lation to the sale of real property 
under execution’’). See Whitmore v. 


Parks, 3 Humphr. 95; Humes v. 
Shelly, 1 Overt. 79. 

64 See statutory provisions. 

65. ‘U. S. Mortgage Co. v. Sperry, 
1388 U. S. 318, 11 SCt 321, 34 L. ed. 
969 (decided under the _ Illinois 
statute). 

66. See supra § 1012; and infra 
this note. 

{a] In Tllinois (1) “strict fore- 
closure... is only in use to a very 


limited extent, and is not permitted 
except under extraordinary circum- 


stances.” Lightcap v..Bradley, 186 
Tll. 510, 524, 58 NH 221. To same 
effect Carpenter v. Plagge, 192 Ill. 


82, 61 NE 530; Farrell v. Parlier, 50 
Ill. 274; Weiner v. Heintz, 17 Ill. 259; 
Griesbaum v. Baum, 18 Ill. A. 614; 
Brahm y. Dietsch, 15 Ill. A. 331. (2) 
‘But there is no statutory prohibition 
of strict foreclosure. Stephens v. 
Bichnell, 27 Ill. 444, 81 AmD 242. See 


equity for 
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Johnson vy. Donnell, 15 Ill. 97, 99 
(‘It is now insisted that under our 
statute the court had no right to de- 
cree a Strict foreclosure, but was 
bound to order the premises to be 
sold. The twenty-fourth section of 
the fifty-seventh chapter, R. S., is 
relied upon to sustain this position. 
It is this: ‘In all cases hereafter 
where lands shall be sold under and 
by virtue of any decree of a court of 
the sale of mortgaged 


lands, it shall be lawful for the 
mortgagor of such lands, his heirs, 
executors, administrators, or gran- 


tees, to redeem the Same in the man- 
ner preseribed in this chapter for 
the redemption of lands sold by vir- 
tue of executions issued upon judg- 
ments at common law; and judgment 
creditors may redeem lands sold un- 
der any such decree in the same man- 
ner as is prescribed for the redemp- 
tion of lands in like manner sold 
upon executions issued upon judg- 
ments at common law.’ While it is 
admitted that this section does not in 
terms forbid the courts to exercise 
the power which they had been in the 
constant habit of exercising as a part 
of their undoubted ‘jurisdiction, by 
granting decrees of strict foreclo- 
sures upon mortgages, yet it is ar- 
gued that such power is impliedly 
taken away. I certainly have never 
been able so to understand that stat- 
ute. Previous to its passage, the 
most usual mode of foreclosing mort- 
gages was by ordering a sale of the 
mortgaged premises, at some future 
time to be fixed by the discretion of 
the court, either reserving the right 
to the mortgagor to redeem from 
that sale within a specified time, or 
making the sale absolute. When no 
right of redemption was allowed, the 
sale was usually fixed for a distant 
day, say six months or a year, or the 
next term of the court; but in case 
the decree provided for a redemption 
from the sale, the premises were or- 
dered to be sold aS soon as_ the 
requisite notice could be given. This 
statute was evidently designed to fix 
a uniform rule for such cases, and to 
leave it no longer to the discretion 
of the courts. The statute plainly 
does this, and it professes to do noth- 
ing more. While the most usual 
mode ef foreclosing mortgages was 
by ordering the mortgaged premises 
to be sold, yet this was by no means 
the only mode. The power of strict 
foreclosure was frequently exercised, 
and indeed it was probably never re- 
fused, where the interests of both 
parties manifestly required it, as is 
often the case’). (3) And that 
method has been employed concur- 
rently with equitable foreclosure 
from the earliest period. , Illinois 
Stareh Co. v. Ottawa Hydraulic Co., 
125 Ill. 237, 17 NE 486; Stephens v. 
Bichnell, supra; Vansant v. Allmon, 
23 Ill. 30; Wilson vy. Geisler, 19 Ill. 
49; Johnson v. Donnell, supra. 

[b] In Indiana (1) the statute 
provides that the mortgaged prop- 
erty shall be sold upon foreclosure 
(Burns St. Annot. [1914] § 602; Code 
Civ. Proc. § 575), (2) and this in con- 
nection with a similar provision has 
been held sufficient to prevent the 
rendition of a decree of strict fore- 
closure, even in the case of a deed 
absolute on its face, but shown to be 
a mortgage (Smith v. Brand, 64 Ind. 
427). (3) Such a decree can never 
be rendered in that state against the 
owner of a fee (Jackson v. Weaver, 
138 Ind. 539, 38 NE 166; Jefferson v. 
Coleman, 110 Ind. 515, 11 NE 465) 
(4) nor against a wife who is ‘“en- 
titled to dower’ (Jefferson v. Cole- 
man, supra). (5) But it may be ren- 
dered where the Statutory foreclosure 
and sale are inappropriate (Jackson 
v. Weaver, Supra) (6) and against a 
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less, in some jurisdictions, strict foreclosure may be 
resorted to under exceptional circumstances,®* as 
where all the parties in interest consent and agree 


mere lienholder (Jefferson v. Cole- 
man, supra; Catterlin v. Armstrong, 
101 Ind. 258; Kelley v. Houts, 30 Ind. 
A, 474, 66 NE 408). 

{c] In Maryland (1) while the 
method of foreclosure and sale was 
introduced at an early day (L. [1785] 
e 2 §§) 1-3) (2) it.did nov serve. to 
exclude’ the remedy by strict fore- 
closure (Andrews v. Scotton, 2 Bland 
629, 666 [The Court has been au- 
thorized by an Act of Assembly to 
decree a Sale of the mortgaged prop- 
erty’... but the provisions of that 
Act have been always considered as 
having merely introduced an ad- 
ditional remedy, and not as having 
abrogated any pre-existing mode of 
relief, to which the mortgagee was 
entitled, or to have altered the pro- 
ceedings in this Court on mortgages, 
in any other respect whatever, and 
therefore, the mortgagee may now, 
notwithstanding the provisions of 
that law, have a decree of foreclosure 
instead of a decree fora sale’]). (3) 
Prior to the enactment of the statute 
the regular practice was to render a 
decree of strict foreclosure. Atkin- 
son v. Hall, 2 Bland 371. y 

{d] In Massachusetts (1) strict 
foreclosure of a mortgage has been 
allowed. Shaw v. Norfolk County 
RF... Co. d« Gray 162.) Go. Butrin mas 
been refused in a suit to foreclose a 


trust deed. Shepard v. Richardson, 
145, Mass, , 32, 11. NE. %38: 
[e] In Mississippi strict foreclo- 


sure has been permitted, but is not 
favored by the courts, and is unusual. 
McIntyre v. Whitfield, 21 Miss. 88. 

[f] In Nebraska (1) it has been 
held that a decree of strict foreclo- 
sure should not be rendered in the 
ordinary case. Miles vy. Stehle, 22 
Nebr. 740, 36 NW 142. (2) Strict 
foreclosure against one holding the 
legal title is unknown. South Omaha 
Sav. Bank v. Levy, 1 Nebr. (Unoff.) 
255, 95 NW 603 [quot Kyger v. Ryley, 
Qe NCD Y= 2 Olle But see Woods v. 
Shields, 1 Nebr. 453 (holding that 
Code Civ. Proc. § 846, providing for a 
sale of the property, is permissive 
only, and strict foreclosure was not 
thereby taken away). (3) A deed of 
trust with a power of sale cannot be 
foreclosed by a strict foreclosure. 
Fiske v. Mayhew, 90 Nebr. 196, 133 
NW 195, AnnCas1913A 1043. 

[gs] In Wew Jersey (1) strict 
foreclosure has been. almost entirely 
superseded by the method of fore- - 
closing by sale as regulated by stat- 
ute. Shepard).v.. Barrett.) S45 Ne ade 
Eq. 408, 93 A 852. See Donovan vy. 
Smith, (Ch.) 88 A 167 (curtesy cut 
off. by strict foreclosure).. (2) But 
decrees of strict foreclosure are some- 
times rendered (Pettingill v. Hub- 
bell, 58 N.. J. Eq. 584, 32 A 76), (3) 
especially against judgment credi- 
tors (Lockard vy. Hendrickson, (Ch.) 
25 A 512; Parker v. Child, 25 N. J. 
Eq. 41. See Benedict v. Mortomer, 
(Ch.) 8 A 515), (4) and even against 
the owners of parts of the premises 
(Pettingill v. Hubbell, 53 N. J. Ea. 
584, 82 A 76). 

{h] In New York (1) the practice 
of sale upon foreclosure has prevailed 
from the earliest period, Lansing v. 
Goelet, 9 Cow. 346 (extensive review 
of the authorities). (2) “The equit- 
able remedy known as a strict fore- 
closure of a real property mortgage 
has never been recognized... save in 
a very limited class of cases.” 
ton v. Cornish, 138 y 5 
33. NE 842, 20 LRA 370. 
while decrees of strict for 
have been rare (Denton y. 
County Nat. Bank, 150 N. Y. 
NE 781; Bolles v. Duff, 43 N. 
(4) strict foreclosure has go 
been decreed (Moulton vy. Cornish 
Supra; Ross v. Boardman, 22 Hun 
527; Blanco vy. Foote, 32 Barb. 535; 


eclosure 
Ontario 

126, 44 
Y. 469), 
metimes 


. . : a a a a 
For later cases, developments and changes in thé law see cumulative Annotations, same title, page and note number. 
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to it,’ the mortgagor prefers this method,®* or 
neither party asks for a sale,®® or where it is clear 
that the property is not equal in value to the amount 
of the mortgage debt, so that it would certainly not 
bring a surplus over such debt if a sale were or- 
dered,”® particularly if the mortgagor has also ab- 
sconded™ or is insolvent,’* or generally where justice 
and equity require a strict foreclosure.”* Where the 


Franklyn v. Hayward, 61 HowPr 43; 
Kendall v. Treadwell, 14 HowPr 165; 
Benedict v. Gilman, 4 Paige 58). 

{i] In North Carolina (1) while 
the usual practice, from the earliest 
period, has been to decree a sale 
(Blackledge v. Nelson, 17 N. C. 65), 
(2) there are decisions expressly au- 
thorizing it (Green v. Crockett, 22 
ae : 390; Fleming v. Sitton, 21 N. C. 

dis 

[j] Im Rhode Island (1) strict 
foreclosure may be decreed. Hazard 
WV. Robinson, 15. Ro f.-226, 2 A 433. 
(2) But the remedy, not being favored 
(see supra text and note 62) has 
almost entirely given way to fore- 
closure by sale. Hazard v. Robinson, 
supra. 


[k] In West Virginia “strict fore- 
closure of mortgages in rare in- 
stances, if at all, prevails. ... The 


practice is to appoint a day within 
which the mortgagor may redeem, 
and to decree a sale of the property, 
for payment of the debt secured; in 
ease of default in redemption.” 
Froidevaux v. Jordan, 64 W. Va. 388, 
389, 62 SE 686, 181 AmSR 911. 

[1] In England (1) strict foreclo- 
sure was formerly the prevailing 
method. 2 Coote Mortg. (5th ed) p 
1073; 1 Spence Eq. Jur. p 603. (2) 
It was the form of foreclosure first 
developed by the English courts of 
equity, and, with the exception of a 
few special instances in which a de- 
eree for a sale instead of foreclosure 
was permitted upon grounds of ex- 
pediency (Fisher Mortg. p 169, 78 
Law Libr. 138), was until 1852 (Chan- 
cery Procedure Amendment Act, [15 
& 16 Vict. c 86 § 48]) the only form. 
(3) The right to this method of fore- 
closure still exists as to legal mort- 
gages, but not as to deeds of trust to 
a third person with a power of sale 
(21 Halsbury L. Eng. p 71 § 126; and 
-p 273 § 483); (4) nor, it seems, to an 
equitable mortgage (L. Prop. Act 
[1925] § 90; 21 Halsbury L. Eng. p 
273 § 482), (5) unless the mortgagee 
has a right, as where he has paid off 
the prior encumbrance, to call for the 
legal estate (21 Halsbury L. Eng. p 
272 § 481). : 

[m] In Saskatchewan under the 
Chancery Act of 1852 (15 & 16 Vict. 
c 86 § 48), except in a few cases such 
as the case of infants, the mortgagee 
has a right to strict foreclosure, un- 
less the mortgagor, a SubSequent en- 
cumbrancer, or some one claiming 
through or under him or them, ap- 
pears and asks for a sale, and de- 
posits such sum as may be deter- 
mined as security for the’ perform- 
ance of any terms such as. security 
for costs which the court may impose 
on ordering a sale. Canada L. Assur. 
Co. v. Vance, 2 Sask. L. 398 (absence 
of deposit in court to pay costs of 
sale). See also supra § 1012. 

{[n] In Northwest Territories.— 
Colonial «Inv., ‘ete.,\,Co.? von King; 95 
Merry ciao tds 

67. * Flagg v. Walker, 113 U. S. 659, 
5 St 1697;) 28. eed. 910725 1Eunt>v. 
Lewin, 4 Stew. & P. (Ala.) 138; Belle- 
ville Sav. Bank vy. Reis, 136 Ill. 242, 
26 NE 646; Bissell v. Chicago Mar. 
Co., 55 Ill. 165; Green v. Crockett, 22 
NEO, 390) 

[a] In satisfaction of whole 
claim.—Such a decree is not proper, 
unless the mortgagee is willing to 
take the property in satisfaction of 
his whole claim. Griesbaum_ v. 
Baum, 18 Ill. A. 614. To same effect 
Farrell v. Parlier, 50 Ill. 274; Hollis 
vy. Smith, 9 Ill. A. 109. 

[b] In Wisconsin a former statute 
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tracts, 


authorized strict foreclosure upon 
consent of parties, and such a decree, 
although erroneous, if entered with- 
out consent, was held not to be void. 
Salisbury v. Chadbourne, 45 Wis. 74. 

68. Hunt v. Lewin, 4 Stew. & P. 
(Ala.) 138; Cockenour v. Bullock, 12 
Grant Ch. (Ont.) 138. See Kirkendall 
v. Weatherley, 77 Nebr. 421, 109 NW 
757, 9 LRANS 515 (recognizing rule). 

[a] Reason for rule.—‘‘As it does 
not appear that complainant is en- 
titled to any other remedy than the 
proceeding in rem on the bill to fore- 
close the mortgage; or if he has any 
other, the strict foreclosure 
conclusive against his right to re- 
cover the balance; and as decrees for 
sales, though most usual and often 
best adapted to the justice of the 
case, are mainly intended for the 
benefit of the mortgagors, and these 
have expressed their preference for 
such foreclosure, and which can not 
fail to secure to the mortgagee the 
full value or benefit of the pledge, I 
am of opinion, there is no solid ob- 
jection to the decree as rendered be- 
low.” Hunt v. Lewin, 4 Stew. & P. 
Clas) 1385 153. 

{b] Where either sale or fore- 
closure is prayed for, the court may, 
at the instance of the mortgagee, 
make a decree for sale, and, in the 
event of a sale failing to cover the 
claim, order foreclosure. Blachford 
v. Oliver, 8 Grant Ch. (Ont.) 391. 


Rit Green v. Crockett, 22 N. C. 
70. Ala.—Hitcheock v. U. S. Bank, 


7 Ala. 386. 

pose ettibans v. Roberts, 1 Root 
527. 

Ill.—Carpenter v. Plagge, 192 Ill. 
82, 61 NE 530; Seott v. Milliken, 60 
Ill. 108; Farrell v. Parlier, 50 Ill. 274; 
Horner v. Zimmermann, 45 Ill. 14; 
Young v. Graff, 28 Ill. 20; Stephens v. 
Bichnell, 27 Ill. 444, 81 AmD 242; 
Edwards v. Helm, 5 Ill. 142; Rexroat 
v. Ford, 201 Ill. A.. 342; Barnes v. 
Ward, 190 Ill. A. 392; McCormick v. 
Higgins, 190 Ill. A. 241; Griesbaum 
v. Baum, 18 Ill. A. 614; Greenemeyer 
v. Deppe, 6 Ill. A. 490; Miller v. 
Davis, 5 Ill. A. 474. 

Minn.—Drew v. Smith, 7 Minn. 301; 
Heyward v. Judd, 4 Minn. 483; Stone 
vy. Bassett, 4 Minn. 298. 


Nebr.—Miles. v. Stehle, 22 Nebr. 
740, 86 NW 142; South Omaha Sav. 
Bank v. Levy, 1 Nebr. (Unoff.) 255, 
95 NW 603. 

N. J.—Benedict v. Mortimer, (Ch.) 
8 A 515. 


N. Y.—House v. Lockwood, 40 Hun 
532 [aff 137 N. Y..259, 33 NE 595]. 

Oh.—Higgins v. West, 5 Oh. 554. 

Hng.—Provident Clerks’ Assoc. v. 
Lewis, 62,0. J., Ghjs9s 

Man.—Credit Foncier Franco-Ca- 
nadien v. Schultz, 10 Man. 158; Lan- 
der Banking, etc., Co. v. Anderson, 
3 Man. 270. 

See Meyers v. Harrison, 1 Grant 
Ch. (Ont.) 449 (mortgagee entitled 
to a decree for a sale or for strict 
foreclosure at this option, as against 
the mortgagor). . 

[a] Reason for rule.—‘“If the 
property mortgaged is clearly insuf- 
ficient to pay the mortgaged debt, we 
can see no reason why the mortgagee 
should be put to the expense of a 
sale, if he is willing to take a strict 
foreclosure. If the fact be not ad- 
mitted, a reference might be made 
to the master to ascertain its value, 
and if the question were doubtful, 
and no consent given, certainly no 
such decree ought to be made.” 
Hitchcock v. U. S. Bank, 7 Ala. 386, 


is not]- 
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mortgagor is dead’ and his estate is insolvent, the 
fact that the equity of redemption has descended 
to infant heirs’® suggests a decree of sale rather than 
strict foreclosure.”® 
Land contract. 
or as they are 
bonds,’’*? strict foreclosure may in some,‘® but not 


In the foreclosure of land con- 
sometimes called ‘‘title 


442. 

[b] Value of the premises not in 
excess of debt.—Horner vy. Zimmer- 
man, 45 Ill. 14. 

Strict foreclosure 
tanto see infra § 1112. 


operating pro 


71. Wilson:v. Geisler, 19 Ill. 49; 
and cases supra note 70. 

72. Gorham wW.45 Farsom o219hiii: 
425, 10 NE 1; Sheldon v. Patterson, 


55 Ill. 507; Farrell v. Parlier, 50 Dl. 
274; Stephens v. Bichnell, 27 Ill. 444, 
81 AmD 242; Johnson vy. Donnell, 15 
TlL.-97; Hollis; v. Smith,! 9 fl. A. 1093 
and cases supra note 70. 

73. Hitchcock v. U. S. Bank, 7 Ala. 
386. 

{a] In Minnesota (1) Gen. St. 
(1923) ¢ 83 § 9645 authorizes the ren- 
dition of a decree of strict foreclo- 
sure “in cases when such remedy is 
just or appropriate.’ (2) But these 
cases must be extreme, and mere de- 
linqgueney on the part of the mort- 
gagor, even though gross, will not 
justify. the rendition of such a decree. 
Morey v. Duluth, 69 Minn. 5, 71 NW 
694; Wilder v. Haughey, 21 Minn. 
101, 104 (“there are no facts alleged 
or found in the case at bar which 
should take it out of the general and 
salutary rule, and, therefore, nothing 
to show that a strict foreclosure is 
just or appropriate. It is true that 
the defendant has been grossly de- 
linquent; but if this was to be a rea- 
son for decreeing a strict foreclosure, 
foreclosures of this kind would be- 
come the rule instead of the excep- 
tion. It is also to be taken as true 
that the plaintiff, in order to preserve 
his security,’ will be compelled to 
continue to pay the annual interest 
to. fall due to the state, as well as 
the taxes; but this contingency is 
contemplated in the instrument of 
assignment, in which express pro- 
vision is made for the assignee’s se- 
curity in case of such payment. ‘It 
is nowhere claimed that the plaintiff’s 
security is not ample to cover all his 
claims against defendant, whether 
accrued or to accrue. Neither is it 
alleged or shown that the plaintiff 
will derive any substantial benefit 
from a strict foreclosure, which he 
will not derive from a sale. Indeed, 
as far aS we can see, to decree a 
strict foreclosure in this case, rather 
than a sale, would simply be to 


punish the mortgagor for his de- 
linquenecy, without important ad- 
vantage to the plaintiff. Upon this 


state of facts,—and no others appear 
which can have any material bearing 
upon the question in hand,—there is 
nothing to distinguish this case, as 
respects the matter of remedy, from 
the case of any ordinary mortgage to 
secure a promissory note. In our 
opinion, therefore, this was not a 
case in which a strict foreclosure was 
a just or appropriate remedy, either 
in reason, or within the meaning of 
the statute’’). Compare Bacon v. 
Cottrell, 13 Minn. 194; Drew v. Smith, 


7 Minn. 301; Heyward v. Judd, 4 
Minn. 483 (decided prior to the 
statute). (8) But final judgment is 


not to be entered until one year after 
the adjudication of the amount due. 
Gen. St. (1923) c¢ 83 § 9645. 

74 Death of mortgagor generally 
see supra § 1019. 

75. See Descent and Distribution 


S.LDe 
76.. Boyer v. Boyer, 89 Ill. 447. 
77. See cases infra note 78; and 


Vendor and Purchaser [39 Cyc 1231]. 

78. Harrington v. Birdsall, 38 
Nebr. 176, 56 NW 961; Flanagan v. 
Great Cent. Land Co., 45 Or. 335, 77 
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in all,’® jurisdictions be employed, even where it 
otherwise may have been discarded. 

A mortgage given to se- 
cure the support of the mortgagee,*t the condition 
of which was not performed, was strictly foreclosed, 
even though the statute required a sale in ordinary 


Mortgage for support.*° 


eases.®? 


Rights of other persons involved.®? 
der the rule regarding such foreclosure with dis- 
favor,** a strict foreclosure will not usually be 
as against the mort- 


granted in the first instance, 


P 485; Landon v. Burke, 36 Wis. 
381; Kimball v. Darling, 32 Wis. 675; 
Mcindoe v. Morman, 26 Wis. 588, 7 
AmR 96; Baker v. Beach, 15 Wis. 99; 
Button v. Schroyer, 5 Wis. 598. 

“Tt is claimed by the counsel for 
the defendants that this judgment 
should have been for a sale of the 
premises, instead of a strict fore- 
closure. hie iss said that. -Chie ob, 
Laws of 1859, Sec. 5 (Tay. Stats., 
1702, § 6), enacts that in all cases of 
foreclosure of mortgages by the judg- 
ment, decree or order of any court, 
such judgment, order or decree shall 
direct and require the mortgaged 
premises to be sold, and the equity 
of redemption shall not be foreclosed 
without such sale, except by consent 
of parties in open court; and it is 
argued that this statute is applicable 
to this case. We are unable to con- 
cur in this view of that enactment. 
We do not think it was intended to 
apply to this class of cases, and to 
change the practice which the court 
had prescribed in respect to them. 
That practice was well understood 
when the law of 1859 was passed; 
and it is fair to assume, if the leg- 
islature intended to change it by that 
statute, that this intention would 
have been expressed in clear lan- 
guage.’ Landon v. Burke, supra. 

[a] In discretion of court.—Har- 
rington v. Birdsall, 38 Nebr. 176, 186, 
56 NW 961 (“the remedy by strict 
foreclosure of land contracts cannot 
be resorted to in all cases. The 
remedy being a harsh one, courts of 
equity will decree a strict foreclosure 
only under peculiar and special cir- 
cumstances. Applications of that 
character are addressed to the sound 
legal discretion of the court, and 
they will be granted in cases where 
it would be inequitable to refuse 
them. If the vendee or purchaser 
has not been guilty of gross laches, 
nor unreasonably negligent in per- 
forming the contract, a. strict fore- 
closure should be refused on the 
ground that it would be unjust, even 
though the vendee may have been 
slightly in default in making of a 
payment. So, for the same reason, a 
strict foreclosure will be denied 
where the premises have greatly in- 
creased in value since the sale, or 
where the amount of unpaid pur- 
chase money is much less than the 
value of the property. On the other 
hand, if the vendee, without sufficient 
excuse, fails to make his payments 
according to the stipulations of his 
contract, and for an unreasonable 
time remains in default,, the vendor 
may have a strict foreclosure of the 
contract for the sale and purchase of 
the land, unless some principle of 
equity would be thereby violated’). 

[b] Assignee of land contract.— 
Although strict foreclosure has been 
considered appropriate in cases of 
unperformed land contracts to fore- 
close the purchaser’s equity on his 
failure to pay the agreed price, the 
assignee of a land contract assigned 
as security for a debt, who makes 
the payment called for by the con- 
tract and receives a deed, has merely 
the rights of a mortgagee enforce- 
able by ordinary foreclosure, and not 
by strict foreclosure. Stone v. 
Leavitt, 40 S. D. 467, 168 NW 28. 

{c] Dismissing of bill to redeem 
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[§ 1510 


gagor and other defendants, where it appears that 


there are other encumbrancers or creditors or pur- 


Although, un- 


may have an effect in the nature of 
strict foreclosure. Foster v. Ley, 32 
Nebr. 404, 49 NW 450, 15 LRA 737. 

[ad] Relation of vendor and vendee 
compared with that of mortgagor and 
mortgagee.—Gallagher v. Giddings, 
33 Nebr. 222, 49. NW 1126 (suit for 
specific performance of contract of 
sale); Kirby v. Harrison, 2 Oh. St. 
326, 59 AmD 677 (suit for rescission 
of contract of sale). 

Mortgage and sale distinguished 
see supra §§ 18-28. 

79. Gamut v. Gregg, 37 Iowa 573; 
Kramer v. Rebman, 9 Iowa 114. See 
Stone v. Leavitt, 40 S. D. 467, 168 
NW 28 supra note 78 [bl]. 


States where strict foreclosure un- | 


known see supra text and note 63; 
and supra § 1012. 

80. See supra § 353. 

81. See supra § 353. 

Consideration generally see supra 
§§ 196-214. 

82. Bresnahan  v. 46 
Wis. 385, 1 NW 39. 

{a] Rule applied where a mort- 
gage was executed by a son to his 
parents to secure a bond for their 
support, covering premises which 
they had conveyed to him in con- 
sideration for his execution of the 
bond. Bresnahan v. Bresnahan, 46 
Wis. 385, 390 (‘‘manifestly, this ac- 
tion is not within the statute which 
provides that in an action to fore- 
close a mortgage upon real estate, 
if the plaintiff recover, the court 
shall render judgment of foreclosure 
and sale, etc. R. S. 816, Sec. 3154. 
The statute relates only to cases of 
foreclosure where there is an out- 
standing equity of redemption in the 
mortgaged premises. The require- 
ment that the premises be sold, is 
for the henefit of the owner of such 
equity of redemption and those in- 
terested in the estate under or 
through him. No such reason for a 
sale exists in this case; for, although 
the instrument sought to’ be fore- 
closed is in the form of a mortgage, 
and in its inception was a mortgage, 
by the default of the mortgagors it 
has become, in fact, an absolute con- 
veyance to the plaintiffs. The judg- 
ment above suggested will establish 
the true character of the instrument, 
and is, we think, the only judgment in 
that behalf which can be upheld by 
the pleadings, proofs and findings in 
the case. The prayer for a sale of 
the mortgaged premises may be dis- 
regarded’’). 

[b] In Vermont, where . strict 
foreclosure is always the proper 
remedy (see supra note 62 [b]l), a 
mortgagor in a mortgage for his 
support, the condition of which has 
not been performed, after having re- 
taken possession of the premises and 
for several years supported himself, 
is entitled to a decree quieting in 
himself the absolute title to the 
premises. Frizzle v. Dearth, 28 Vt. 
(OSU 

88. Rights of third persons gen- 
erally: 

Made parties see infra § 1777. 

also supra §§ 1111-1117. 

Not made parties see infra § 1777. 

See also supra §§ 111i-1117. 

84. See supra text and note 62. 

85. Decker v. Patton, 20 Ill. A. 210 
[aff 120 Ill. 464, 11 NE 897]; Hollis 
v. Smith, 9 Ill. A. 109; Greenemeyer 


Bresnahan, 


See 


chasers of the equity of redemption,*® yet, where 
the mortgagor’s equity of redemption has been fore- 
closed and by the foreclosure his title has vested 
in the mortgagee or a purchaser at the foreclosure 
sale, strict foreclosure is an appropriate remedy to 
cut off any equity of redemption outstanding in 
favor of a junior mortgagee, encumbrancer, judg- 
ment creditor, or person similarly situated,*° the 
decree in such case requiring defendant to redeem 


Vv. Deppe, 6 SENS “AL 49 0ree Mal ferme 
Davis, 5 Ill. A. 474; Rourke v. Coul- 
ton, 4 Ill. A. 257; South Omaha Sav. 
Bank v. Levy, 1 Nebr. (Unoff.) 255, 
95 NW 603. See Excelsior Life v. 
Prestniak, 1 Sask. L. 215 (discretion 
of judge upheld in ordering sale of 
land worth more than twice the 
amount of mortgage). 

“(Strict foreclosure] is not, as a 
general rule, proper, when there are 
other incumbrances upon the prop- 
erty, or creditors, or purchasers of 
the equity of redemption. The stat- 
ute allowing redemption in such 
cases intends to make the property 
pay as much of the mortgagor’s 
debts as it is worth.” Farrell v. 
Parlier, 50 Ill. 274, 276. 

[a] This rule is not inflexible; 
it is subject to exceptions, growing 
out of the facts of particular cases, 
where justice and sound reason re- 
quire that exceptions should be 
made. “The court of conscience [will 
not] sacrifice or endanger the rights 
of a complainant who comes within 
her portals with a just cause, and 
holding the oldest and preferred lien 
and best equity, for the bare possi- 
bility of a wholly improbable benefit 
to one having a second lien and sub- 
ordinate equity.” Illinois Starch Co. 
v., Ottawa Hydraulic Co., 23 Ill. A. 
272, 281 [aff 125 Ill. 237, 17 NE 486]. 

86. Ind.—Jackson v. Weaver, 138 
Ind. 539, 38 NE 166; Loeb v. Tinkler, 
124 Ind. 331, 24 NE 235; Jefferson v. 
Coleman, 9110) Ind. 5255) “1. INKY 82653 
Catterlin v. Armstrong, 101 Ind. 258; 
Kelley v. Houts, 30 Ind. A. 474, 66 
NE 408. 

TO v. Heisey, 48 Iowa 

Nebr.—Miles v. Stehle, 22 Nebr. 
740, 36 NW 142. 


N. J.—Shepard v. Barrett, 84 N. J. 
Eq. 408, 93 A 852; Benedict v. Morti- 
mer, (Ch.) 8 A 515; Parker v. Child, 
25 N. J. Eq. 41; Lockard v. Hendrick- 
son, (Ch.) 25 A 512. See Pettingill 
v. Hubbell, 53 N. J. Eq. 584, 32 A 76. 

N. Y.—Bolles v. Duff, 43 N. Y. 469; 
Ross v. Boardman, 22 Hun 527; Ken- 
dall _v. Treadwell, 5 AbbPr 16, 14 
HowPr 165; Franklyn v. Hayward, 
61 HowPr 43; Benedict v. Gilman, 4 
Paige 58. 

Or.—kKoerner vy. Willamette Iron 
NU Ors 36 Or. 90, 58 P 863, 98 AmSR 

od, 

{a] Lienor or encumbrancer not 
party to prior foreclosure.—(1) It 
has been held that the proper course 
of procedure to bar the rights of a 
judgment lien creditor, who was not 
made a party to the foreclosure of a 
prior mortgage, is a suit for strict 
foreclosure, reauiring him to redeem 
within a reasonable time or be 
barred and foreclosed. Koerner v. 
Willamette Iron Works, 36 Or. 90, 58 
P 863, 78 AmSR 759. (2) “Strict 
foreclosures are now rarely pursued 
or allowed in this State, except ‘in 
cases where a foreclosure has once 
been had and the premises sold; but 
some judgment creditor, or person 
similarly situated; not having been 
made a party, has a right to redeem. 
As to him, a strict foreclosure is 
proper.” Bolles v. Duff, 43 N. Y. 469, 
474. (3) However, where a subse- 
quent mortgagee is intentionally 
omitted from the bill in a sale fore- 
closure and the prior mortgagee pur- 


Ee a 
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~ §§ 1510-1512] 


within a limited time or be forever barred.’? 

[§ 1511] (3) Foreclosure by Sale. As already in- 
dicated, either by express statutory provisions or 
otherwise,** where a foreclosure of a mortgage is 
sought by suit in equity, the harsh and inequitable 
strict foreclosure*® in a suit in equity has very gen- 
erally been superseded by the method said to be 
‘‘most advantageous’’ to all parties,®® namely fore- 
closure by sale under decree or order of court,®! a 


method sanctioned in many early 


chases with knowledge of the omis- 
Sion, he is not a purchaser in good 
faith and will not be afforded this 
harsh remedy to extricate himself 
from a situation which he himself 
created. Shepard v.- Barrett, 84 N. 
J. Eq. 408, 93-A 852. 

87. See cases supra note 86. 

[a] Where the property has been 
sold under a senior encumbrance, and 
the sale has been confirmed and the 
deed made to the purchaser, who 
thereby acquires the estate of the 
“mortgagor and also of the encum- 
brancer at whose instance the sale 
was made, such purchaser may main- 
tain an action of strict foreclosure, 
in a proper case, against a junior en- 
cumbrancer, where it is apparent 
that the premises if sold would be 
insufficient to satisfy the liens hav- 
ing precedence of such junior encum- 
brance. That is, a court will not 
order a sale and subject the parties 
to a needless expense, when such sale 
would be unavailing. Therefore, in 
Such cases the court will give the 
junior encumbrancer the right to re- 
deem the prior encumbrances, and 
thus protect his own lien. Miles v. 
Stehle, 22 Nebr. 740, 36 NW 142. 

Rights of junior encumbrancers 
fenerally see infra §§ 1537-1539. 

88. See supra § 1012. 

89. See supra § 1510. 

90. Blackledger v. Nelson, 17 N. C. 


5. 

“Sales of the mortgaged premises 
after foreclosure, have taken the 
place of strict, or technical fore- 
closures, in which the mortgagee 
took the land.” Stark v. Mercer, 4 
Miss. 377, 380. : 

[a] Absence of power of sale.— 
(1) A trust deed without power of 
sale may be foreclosed in equity and 
the proceeds applied to the debt. 
Sprague v. Hart, 11 Cal. A. 782, 106 
P 590. (2) But in Massachusetts, a 
statute providing that, where the 
mortgage containS a power of sale, 
the mortgagee may, instead of a 
writ of possession, have a decree of 
sale, it was held that a court of 
equity has no jurisdiction to decree 
-a foreclosure and sale under a mort- 
gage not containing a power of sale. 
Hallowell v. Ames, 165 -Mass. 123, 42 
NE 558. 

91. See supra § 1012; and infra 
passim § 1518 et seq. : 

92. See supra § 1510. 

“T Notwithstanding ] 


the ancient 


practice ... to decree a Strict fore- 
closure ,.... the, Courts ....4 on» ap- 
plication, have decreed sales of the 


mortgaged premises, under the direc- 
tion of an officer of the Court—the 
proceeds to be applied towards the 
discharge of the incumbrances, ac- 
eording to priority; and this latter 
practice is generally considered the 
most beneficial to the mortgagor, and 
the most reasonable disposition of 
the pledge.’”’ Hunt v. Lewin, 4 Stew. 
& P. (Ala.) 138, 151. 

[a] In England (1) while the 
strict foreclosure was the most 
prevalent method in the early pe- 
riod, it was not even at that time 
the exclusive one. In one case, 
where the security was defective, 
the.court decreed a sale instead of 
a strict foreclosure, on the ground 
that, if plaintiff was reauired to sue 
on the bond, the decree of foreclosure 
would thereby be opened. Dashwood 
v. Bithazey, Mosely 196, 25 Reprint 
347. Compare Kinnoul v. Money, 3 
Swanst. 202 note, 36 Reprint 830 
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cases*? long be- 


(where the security of the mortgage 
was deficient but not defective). (2) 
Where the mortgagor’s heir against 
whom the bill was brought was an 
infant, and the mortgagee consented 
to a sale by which a surplus might 
be saved for the benefit of defendant, 
Lord Eldon decreed a sale, saying 
that if there was no precedent for 
such a course he would make one. 
Mondey v. Mondey, 1 Ves. & B. 223, 
35 Reprint 87. See Booth v. Rich, 1 


Vern. Ch. 295, 23 Reprint 478 (where: 


upon foreclosure proceedings against 
an infant it was held that a decree 
of sale was the proper eourse). (38) 
Sales were also decreed in chancery 


in the foreclosure of a mortgage 


upon a dry reversion (How  v. 
Vigunes)..1 Ch, Repi32) 21> Reprint 
499) (4) and upon an advowson 


(Mackensie v. Robinson, 3 Atk. 559, 
26 Reprint 1122). (5) Lord Erskine 
early in this century expressed the 
opinion that instead of a foreclosure 
a decree for sale of the estate would 
be more analogous to the relative 
situation of lender and_ borrower. 
Perry v. ‘Barker, 13.Ves. Jr. 198, 33 
Reprint 269. (6) About the middle 
of the century the ancient rule was 
changed by statute (15 & 16 Vict. 
c 86 § 48), (7) so that in England a 
sale upon foreclosure may now be 
obtained at the option of the mort- 
gagee (Wilson v. Dunsany, 18 Beav. 
293, 52 Reprint 115; Perry v. Barker, 
supra). 

{b] In Ireland sales upon fore- 
closure seem to have been the prac- 
tice from an early period. Wilson v. 
Dunsany, 18 Beav. 298, 52 Reprint 
115; Perry v. Barker, 13 Ves. Jr. 198, 
33 Reprint 269. 

93. See supra § 1012; and cases 
infra this section; and §§ 1513, 1514. 

[a] In Delaware (1) the statute 
is similar to that of Pennsylvania 
(see infra [c]) except that the writ 
of scire facias may be sued out any 
time after breach in the conditions 
of the mortgage. L. (18938) p 843. 
(2) Scire facias sur mortgage is more 
expeditious and in other respects 
preferable. Malsberger v. Parsons, 
11 Del. Ch. 249, 100 A 786. 

[b] Im Tllinois the statute pro- 
vides that if default is made in the 
payment of any sum of money se- 
cured by a mortgage on lands, duly 
executed and recorded; or if default 
is made in the payment of the last 
installment, the mortgagee, his as- 
signs, or his executor or adminis- 
trator may sue out a writ of scire 
facias from the clerk’s office of the 
circuit court of the county in which 
the mortgaged premises may be situ- 
ated, directed to the sheriff, requir- 
ing him to make known to the mort- 
gagor, his executors or administra- 
tors, to show cause why judgment 
should not be rendered for such sum 
of money aS may be due. Upon the 
appearance of defendant the court 
may proceed tc judgment as in other 
cases, but if the writ is returned 
nihil, or defendant is not found,’ an 
alias scire facias may be issued. If 
defendant is a nonresident, or is con- 
cealed, notice may be given by publi- 
cation and mail as in like cases in 
chancery. Defendant may Set off any 
defense allowed in any other form 
of action. If defendant is served 
with the writ of scire facias or ap- 
pears, the court may give judgmént 
with costs for the amount shown to 
be due by the pleadings. The judg- 
ment creates no lien on any other 


[42 C.J.) 25 


fore it beeame the proper or usual method by stat- 
ute or chancery practice. 

[§ 1512] d. Scire Facias—(1) In General. 
some states a proceeding for the foreclosure of a 
mortgage may be begun by the issue of a writ of 
seire facias, requiring the mortgagor to show cause 
why judgment should not be given against him for 
the amount of the mortgage debt with a special exe- 
cution for the sale of the mortgaged premises.%* 


In 


lands than the mortgaged premises, 
nor is any personal property of de- 
fendant liable to be seized, but the 
judgment does not affect any col- 
lateral security given by the mort- 
gagor to secure the debt. The prop- 
erty is sold as in other cases of exe- 
cution levied upon real estate. Starr 
& C. St. (1885) p 1642; Starr & C. St. 
Annot. c 95 §§ 18-22. 

{c] In New Jersey the statute au- 
thorizes the mortgagee to sue out a 
writ of scire facias when default or 
defaults have been made in the pay- 
ment of the mortgage money, pro- 
vided the premises are subject to but 
one mortgage, and that no other per- 
sons are interested in the premises 
than the mortgagor and mortgagee. 
St (Gs77)) prs: 

[d] In Pennsylvania (1) the stat- 
ute provides in substance that the 
mortgagee, his heirs, executors, ad- 
ministrators or assigns, may, twelve 
months after a breach in the condi- 
tions of the mortgage, sue out a writ 
of scire facias from the court of 
common pleas for the county or city 
where the mortgaged premises lie, 
directed to the proper officer, requir- 
ing him to summon the mortgagor, 
his heirs, executors, or  adminis- 
trators, to show cause why the mort- 
gaged premises should not he seized 
in execution for the payment of the, 
mortgage debt. If defendant appears 
he may plead payment or satisfac- 
tion of part or all of the debt or any 
plea in avoidance of the debt. If 
defendant does not appear on the 
return day an inquest may be held 
to fix the damages and a levari facias 
may be awarded, by virtue of which 
the premises may be taken in execu- 
tion and a sale made after notice 
given’ aS upon execution. If there 
are no buyers the premises may be 
delivered to the mortgagee. A pur- 
chaser obtains a title clear of all 
equity of. redemption in the mort- 
gagor and the rights of all others 
claiming under him subsequent to 
the mortgage foreclosed. If the 
judgment under which a sale is made 
is reversed for error, the purchaser, 
nevertheless, may obtain a good 
title to the land, and restitution must 
be made in money. The assignee of 
a mortgagee may sue in his own 
name or in the name of the mort- 
gagee to the use of the assignee. 
Brightly’s Purdon Dig. (1883) p 596; 
St. (1920) § 8891. (2) “[The statute] 
was intended for the benefit of the 
mortgagee; it gave him a new and 
efficacious remedy, without restrain- 


ing any remedy which he had be- 
ie smal v. Shuler, 12 Serg. & R. 
40, 5 

{e] Formerly in Ohio (1) scire 


facias was allowed by statute. Acts 
of 1795 and 1805; Swan’s Land Law 
(1807) p 855; and Doe y. Pendleton, 
1c Oh: Boos (2) If the mortgaged 
premises did not sell for a sufficient 
sum to satisfy the judgment, the 
residue of the judgment was deemed 
a debt of record for which plaintiff 


could issue execution as in other 
cases. Biggerstaff v. Loveland, 8 Oh. 
44, 48. (3) “This scire facias law 


under which this suit was prose- 
cuted, although enacted in 1810, con- 
tained no new principle, then for the 
first time introduced into our system. 
It was merely a compilation or con- 
tinuation of former enactments. The 
principle was first introduced in 1795, 
in a law adopted by the governor 
and judges of the territory from the 


26 [42 C.J.] 
[§ 1513] (2) Nature of Proceeding.®°* Scire facias 
sur mortgage performs the office both of original 
process to bring defendant into court®® and of a 
declaration disclosing complainant’s cause of ac- 
tion.°* Since scire facias proceedings under a stat- 
ute are exceptional,’ they should conform strictly 
to the statute.%® 

Proceeding at law.®® Scire facias is merely a 
proceeding at common law,! and it pertains in no 
respect to equitable jurisdiction ;? recovery in such 
cases is by judgment and not by decree;? and such 
recovery is enforced by execution on the judgment 
and directed to the sheriff of the county, and not to 
the master in chaneery.* 

[§ 1514] (3) Instruments Foreclosable.’ Scire 
facias will not lie on an unsealed equitable mort- 
gage,® a mortgage not duly acknowledged,’ or a 
mortgage to secure the performance of any act other 
than the payment of money;® nor can matters aris- 
ing under a collateral agreement, such as liability 
for attorney’s fees, be determined on the trial of 
the writ.® 

Mortgages of leasehold estates may be foreclosed 
by scire facias.?° 

Unrecorded mortgage. 


Since the writ is founded 


statutes of Pennsylvania. At that 
time there could be no bill of fore- 
closure, for there was no court of 
chancery, or court having chancery 
jurisdiction in the territory.” Big- 


184, 
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is conclusive of the question. 
The mortgagee has mistaken the ap- 
propriate remedy. 
ejectment to recover the possession 
of the mortgaged premises,, or resort 


[§§ 1513-1517 


on the instrument itself, not upon the record of it, 
scire facias may issue on an unrecorded mortgage,'” 
unless the statute requires recording.’* If a statute 
requires the recording of a mortgage before a scire 
facias may issue, the burning of the records after 
a mortgage is recorded does not destroy the notice 
given by the record.** 

Primary liability on part only of debt secured 
by mortgage does not prevent scire facias thereon 
to foreclose it.15 

[§ 1515] e. Rule Nisi—(1) In General. In Georgia 
in a proceeding to foreclose a mortgage a rule nisi 
may be granted, which is made absolute after the 
lapse of a certain time and on. the mortgagor’s de- 
fault or failure to establish his defense.*® 

[§ 1516] (2) Nature of Proceeding.1* Foreclosure 
by rule nisi is a proceeding at law,'® and, if it proves 
inadequate, foreclosure in equity may be resorted 
to.19 If a mortgagor is entitled to equitable relief,”® 
such as the cancellation of notes and mortgages,” 
he may go into a court of equity after judgment at 
law has been rendered against him.?? j 

[§ 1517] f. Executory Process. In Louisiana the 
methods of foreclosing a mortgage are by order of 
seizure and sale, a somewhat summary proceeding 


mortgagee may foreclose, and fore- 
closure may be brought against the 
executor or administrator of the 
mortgagor. After the publication or 
service of the rule nisi upon the 


He must bring 


gerstaff v. Loveland, supra. 

94. In rem see supra § 1504. 

95. See cases infra note 96. 

Process see infra § 1596. 

96. Osgood v. Stevens, 25 Ill. 89; 
Conner-v. Peo., 20 Ill. 381; Marshall 
~v. Maury, 2 Ill. 231; Swift v. Alle- 
gheny Bldg., etce., Assoc., 82 Pa. 142. 

Declaration, complaint, or petition 
see infra §§ 1604-1621. 

97. See supra § 1012. 

98. Swiggart v. Harber, 5 Ill. 364, 
39 AmD 418; Day v. Cushman, 2 Ill. 
475; Marshall v. Maury, 2 Ill. 2381. 

99. Action at law generally’ see 
supra § 1506. 

1. Chickering v. Failes, 26 Ill. 507. 
See also Scire Facias [35 Cyc‘1147]. 

2. Tucker v. Conwell, 67 Ill. 552% 
Russell v. Brown, 41 Ill. 183; Chick- 
ering v. Failes, 26 Ill. 507. 

[a] Reformation of description of 
mortgaged premises cannot be had in 
scire facias to foreclose. Russell v. 
Brown, 41 Ill. 183. : 

3. Tucker v. Conwell, 67 Ill. 552; 
Chickering v. Failes, 26 Ill. 507. 

§ ane tneny in scire facias see infra 
4. Tucker v. Conwell, 67 Ill. 552. 
Execution in scire facias see infra 

SPE oi. 

5. Generally see supra § 1016. 

6 Spencer v. Haynes, 12 Phila. 
(Pa.) 452; 4 WklyNC 152. 

7. Kenosha, etc., R. Co. v. Sperry, 
14 FE. Cas. No. 7,712, 3 Biss. 309. 

[a] Defective acknowledgment to 
an assignment of the mortgage to 
the holders does not preclude scire 
facias. Streng v. The Holyoke 
Water Power Co., 12 Pa. Super. 323. 
= McCumber v. Gilman,:13 Ill. 
42. 

[a] Rule applied.—‘‘The mortgage. 
in question was clearly not within 
the provisions of the statute. The 
note was not for the payment of 
money. It was simply a promise to 
pay internal improvement scrip to 
the nominal amount of $600. If not 
paid at maturity, the payee could not 
claim to recover the sum named in 
money. In an action on the note, 
the true measure of damages would 
be the cash value of that many dol- 
lars of scrip, on the day it should 
have been delivered, and interest ac- 
cording to the terms of the contract. 
The case of Smith v. Dunlap, 12 Ill. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


to a bill in chancery to foreclose the 
mortgage.” McCumber v. Gilman, 13 
Tll. 542, 548. 

9. EH. P. Wilbur Trust.Co. v. Seip, 
28 Pa. Dist. 887. See also infra 
§ 2055 et seq. 


10. Hosie vy. Gray, 71 Pa. 198. 
1I. Prouty v. Marshall, 36 Pa. 
Super. 527. ‘ 


12. McLaughlin v. Ihmsen, 85 Pa. 
364; Tryon v. Munson, 77 Pa. 250. 

[a] Although the registry may 
have- been improper, scire facias may 
be maintained on a mortgage. Solms 
v. McCulloch, 5 Pa. ‘473. 

13. See statutory provisions; and 
generally supra § 420. 

[a] Defective acknowledgment.— 
Under the Illinois statute requiring 
the execution and recording of a 
mortgage, a mortgage not properly 
acknowledged was not recorded, and 
hence could not be foreclosed by 
scire facias proceedings. Kenosha, 
ete., R. Co. v. Sperry, 14 F. Cas. No. 
(112; 3) Biss) 309. 

14. Alvis v Morrison, 63 Ill. 181, 
14 AmR 117. 

{a] Mortgage with indorsement 
of registration thereon is sufticient 
evidence of recording. Alvis v. Mor- 
rison, 63 Ill. 181, 14 AmR 117. 


15. Russell v. Brown, 41 Ill. 183. 
16. See supra § 1012. 
[a] Method summarized. — (1) 


Montgomery v. King, 1238 Ga. 14, 50 
SE 963. (2) Code (1882) pt iii tit xiii 
c 1 provides in substance that a 
mortgage may be foreclosed by filing 
a petition in the superior court of 
the county where the mortgaged 
property is situated, stating the case 
and the amount due, and describing 
the property. The court grants a 
rule directing the principal, interest, 
and costs, to be paid into court on 
or before the next term. The rule is 
published onee a month for four 
months, or served on the mortgagor, 
his special agent or attorney, at least 
three months: previous to the time at 
which the money is directed to be 
paid into court. If the mortgaged 


property is a single tract and divided. 


by a county line, the mortgage may 
be foreclosed in either county, but if 
the mortgagor resides upon the land 
the mortgage must be foreclosed in 
the county of his residence. The 
executor or administrator of the 


mortgagor, and at the term at which 
he is directed to pay, he may set 
up any defense, verified by affidavit, 
that he could set up in an action on 
debt and which shows that the peti- 
tioner is not entitled to foreclose or 
that the amount claimed is not due. 
If the mortgagor does not defend 
neither the court nor a third person 
ean interpose a defense. The issue 
is tried by a special jury. If the 
mortgagor fails to pay the money as 
directed or to defend, the court ren- 
ders judgment for the amount due 
and the property is sold as upon exe- 
cution. The proceeds of the sale are 
paid to the person foreclosing unless 
claimed by some other lien in the 
hands of the officer prior to the 
mortgage foreclosed. The surplus 
is paid to the mortgagor. If the 
mortgage secures a debt due in in- 
stallments and is foreclosed before 
any one of the installments is due, 
the court may retain the surplus 
funds or order them to be invested 
to meet the installments still un- 
paid. 

[b] Petition is filed when pre- 
sented, so that it may be marked filed 
after the rule is granted. Wynne vy. 
Stevens, 101 Ga. 808, 28 SE 1000. 

17. In rem see supra § 1504. 

18. Wood v. Nisbet, 20 Ga. 72; 
Jackson vy. Stanford, 19 Ga. 14. 

[a] Not equitable foreclosure.— 
A proceeding to foreclose a mortgage 
is not an equitable foreclosure, where 
there is no prayer for process or for 
equitable relief, and the petition, rule 
nisi, and rule absolute conform to the 
Statutory remedy. Smith v. Way- 
cross First Nat. Bank, 143 Ga. 548, 
85 SE 696. 

19. May v. Rawson, 21 Ga. 461. 

[a] Concurrent jurisdiction of 
law and equity.—The jurisdiction of 
equity is concurrent with that of law 
in the foreclosure of a mortgage, the 
court first obtaining jurisdiction giv- 
ing full relief to all parties; and a 
good reason must be shown for the 
interference of a court of equity in a 
proceeding commenced at law. Mor- 
decai v. Stewart, 37 Ga. 364. See 
generally supra § 1010. 

20. See Equity §§ 48-116. 

21. See Cancellation’ of. Instru- 
ments §§ 4-74. 

22. Clifton v. Livor, 24 Ga. 91. 
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which may be resorted to against the mortgagor 
property when the 
mortgage contained the pact de non alienando, and a 
hypothecary action,?* which is a formal and plenary 
proceeding, resembling a suit in equicy for fore- 
The proceeding by executory process be- 
ing ex parte, the creditor must bring his claim within 
the letter of the law;*> and he eannot pursue this 
remedy if a discrepancy exists between the mort- 
gage and the note,”° or if the mortgage is not one 
-« by authentic act.2* In Porto Rico a similar proceed- 
ing is available by statute which must be strictly 
complied with;?8 and formerly foreclosure was by 


or against a purchaser of the 


closure.?4 


executory pro ocess.29 


[§ 1518] B. Jurisdiction—1. Of Subject Matter— 
Except where controlled by particu- 
lar statutes regulating the foreclosure of mort- 
gages,°° rules as to jurisdiction of the subject matter 
of actions or suits relating to real property else- 
The court has jurisdiction 
only of subject matter held by the parties before the 
court,?? but the impossibility of obtaining jurisdic- 
tion of all the owners will not defeat foreclosure 
as to the interests of those who have been made 
One taking the mortgage and debt as a 
legacy from the mortgagee may- maintain a bill for 
foreclosure in the state where the land lies, although 


a. In General. 


where treated* apply.*? 


parties.°+ 


23. Roos v. Rogers, 141 La. 157, 
74 S 889 (foreclosure may be either 
via executiva or via ordinaria); and 
supra § 1012. 

24 Marine Bank, etc.. Co. v. Shaf- 
fem, tot ia. $31) 92'S 853% 

[a] Decisions illustrating the em- 
ployment of these remedies.—New 
Orleans Nat. Banking Assoc. v. Le 
Breton, 120 U. S. 765, 7 SCt 772, 30 
L. ed. 821; Evans v. Pike, 118 wars. 
241, 6 SCt 1090, 30 L. ed. 234; Milli- 
ken v. Sweet Home Co., 123 La. 998, 
49 S 669; Bonnecaze v. Lieux, 52 La. 
Ann. 285, 26 S 832; Learned v. Wal- 
ton, 42 La. Ann. 455. 7 S 723; Leonard 
v. Sheriff, 37 La: Ann. 299; Montejo 
v. Gordy, 33 La. Ann. 1113; Gally v. 
Dowling, 30 La. Ann. 323; Reggio Vv. 
Blanchin, 26 La. Ann. 532; Randolph 
Vv. Chapman, 21 La. Ann, 486: Laville- 
beuvre v. Frederic, 20 La. Ann. 
Ricks v. Bernstein, 19 La. Ann. 
Lewis v. Labauve, 13 La. Ann. 
Bacon v. Maskell, 8 La. Ann. 
Williams v. Morancy, 3 La. Ann. 
Brooks v. Walker, 3 La. Ann. 
Chambliss v. Atchison, 2 La. Ann. 
488; New Orleans City ‘Bank v. Wal- 
ton, 5 Rob. (La.) 158; Porter’s Suc- 
cession, 5 Rob. (La.) 96; Fitzwilliams 
v. Wilcox, 2 Rob. (La.) 303; Elwyn v. 
Jackson, 14 La. 411; Moore v. Allain, 
10 La. “490; Joyce v. Poydras de la 

-»ZLande, 6 La. 277; Rowlett v. Shep- 
herd, 7 Mart. N. S. (La.) 513; Rich- 
ards v. Nolan, 3 Mart. N. S. (La.) 

336; Layton v. Menard, 2 Mart. N. 

SS») Gua.) 505: TLaggrat. v. Hardy,. 6 

La. A. (Orleans) 391. 

25. Leesville Bank v. Wingate, 
123 La. 386, 48 S_ 1005; Rockenback 
v. Lalmant, 2 La. A. (Orleans) 322. 

26. Kreher v. Theisman, 125 La. 
600, 51 S 656; Hackemuller v. Fi- 
gueroa, 125 La. 307, 51 S 207; Rocken- 

- back v. Lalmant, 3 La. A. (Orleans) 

WA ae 

; 27. Livingston v. Dick, 1. La. Ann. 
323; Harrod vy. Voorhies, 16 ye 254; 
Oldham v. Polk, 6 Mart. N. (La.) 
465; Tilghman v. Dias, 12 ee (La. ) 
691. See West Louisiana Bank v. 
Dawson, 154 La. 830, 98 S 262 (mort- 
gage not signed by notary as official 
before whom taken). 

2B. Polanco v. Goffinet, 29 Porto 
Rico 111. 

[a] 
ute, giving a summary suit of fore- 
closure in which no defense is open 
except payment, is not invalid as 
taking property without due process 


of law, especially where the statute 


Validity of statute—A _ stat- 
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(esC a. oe 


the will was executed in another state.®5 

[§ 1519] b. Jurisdictional Amount. Where the ju- 
risdiction of a particular court is limited to actions 
involving a certain maximum or minimum amount,** 
its right to take cognizance of a foreclosure pro- 
ceeding will depend on the amount of the debt se- 
cured, 81 or, according to some of the decisions, the 
value ‘of the mortgaged premises.:?* 
of such a limitation jurisdiction of foreclosure pro- 
ceedings does not depend on the amount in contro- , 
versy ;°® and it has been held that the equity growing 
out of the relation of mortgagor and mortgagee 
confers jurisdiction, although the amount involved 


In the absence 


is below the jurisdictional limit. 


the part of the 


except in so far 


gives a separate action to annul a 
mortgage on any ground affecting its 
validity. Bianchi v. Morales, 262 U. 
S. 170, 43 SCt 526, 67 L. ed. 928 (pass- 
ing upon the present Porto Rico 
statute). 

29. Santiago v. Roses, 7 Porto 
Rico Fed. 235. See Forteza v. Prin- 
cipe, 1 Porto Rico Fed. 368 (dis- 
tinguishing between summary method 
under Spanish system and foreclo- 
Sure at common law). 

30. See statutory provisions. 

31. See Courts § 43 et seq. 

32. See infra this section; and §§ 
1519-1524. 

33. Kawananakoa v. Polyblank, 
205 Us S. 349, 27.SCt 526, 51 Lehed. 
834; State v. Bailey, 27 Ark. 473; 
Hope v. Shevill, 137 App. Div. 86, 122 
NYS 127 [aff 204 N. Y. 563 BEM AKEL GELS» SU 
NE 1106 mem]; Smith v. Pacific 
Impr. Co., 104 Misc. 481, 172 NYS 65. 

[a] Bill in rem.—In the absence 
of a statute conferring such au- 
thority, a court of equity has no 
jurisdiction of a bill in rem, and 
without making the owners of the 
premises parties, to foreclose a mort- 


gage thereon. State v. Bailey, 27 
Ark. 473. 

24. Kawananakoa vy. Polyblank, 
205, -U. (S.°349) 22° SCL 526, ot Ti ‘ed. 
834, 

Pt Smith v. Webb, 1 Barb. (N. Y.) 
230. 

36. See Courts §§ 47-73. 

87. -Truxillo’s ‘Suce:,'' 24 La. Ann: 
453; Hyde v. Greenough, 11 Cush. 


(Mass.) 87; Douw yv. Shelden, 2 Paige 
CN. E¥s) B23; Oliver Vy Laurent. 7 
Alta. L. 25, 14 DomUR 191, 25 West 
LR 625, 5 WestWkly 287. 

38. Griswold v. Mather, 5 Conn. 
485; Barton v. Farbore, 2 ChSent 
CNV EYS) 1.9: 

39. Bibb v. Martin, 22 Miss. 87; 
Hawley v. Whalen, 64 Hun 550, 19 
NYS 521. : 

40. Murphy v. McNeill, 82 N. C. 221. 

41. Death of mortgagor generally 
see supra-§ 1019. 

42. Cal.—Carr v. Caldwell, 10 Cal. 
380, 70 AmD 740. 

Iil.— Waughop v. Bartlett, 165 Ill. 
124, 46 NE 197; Kittredge v. Nicholes, 
162 Ill. 410, 44 NE 742. 

Kan.—Shoemaker v. Brown, 10 
Kan. 383. 

Nev. —Corbett v. Rice, 2 Nev. 330. 


N. Y.—Wing v. De la Rionda, 125 
N. Y. 678, 25 NE 1064 
16 Or. 208, 


Or.—Verdier y. Bigne, 
19 P 64. 


[§ 1520] c. Property of Decedent’s Estate. 
fact that a mortgagor is dead,*! and his estate under 
process of administration in a probate court, does 
‘not oust the equity jurisdiction of a suit for foreclo- 
sure, the creditor not being obliged to work out his 
security through the probate court.#2 

[§ 1521} d. “Property in Several States. 
the land lies partly in two or more states, a decree 
of foreclosure pronounced by a court in one state 
having jurisdiction of defendant’s person and of 


The 


Where 


land there situated will ordinarily 


have no effect on the land lying in the other state,** 


as it may operate personally on the 


[a] In Louisiana (1) the holder 
of a mortgage containing a pact de 
aera alienando may enforce his rights 

a proceeding via executiva, 
althoueh the mortgagor is dead and 
his succession opened. Finegan’s 
Suce., 135 La. 473, 65 S 614; Berens 
v. Boutte, 31 La. Ann. 112. (2) Nor 
is he required to await the appoint- 
ment of an administrator. Twomey 
Wal Papalia® eld2e Talk 62a tel iS 14 198 
See also supra § 1019. 

[b] In Texas, after the claim has 
been presented to and allowed by 
the administrator, jurisdiction to en- 
force the mortgage lien is in the 
county court and not the district 
court. Western Mortg., etc., Co. v. 
Jackman, 77 Tex. 622, 14 SW 305; 
Cunningham v. Taylor, 20 Tex. 126. 
See supra § 1019. Compare Phillips 
v. J. B. Watkins Land Mortg. Co., 
90 Tex. 195, 38 SW 270, 470 (where 
only one defendant was dead); Brad- 
ford v. Knowles, 86 Tex. 505, 25 SW 
1117 (where the mortgagor had part- 
ed with his interest prior to his 


death). 

43. U. S.—Booth v. Clark, 17 How. 
322, 15 L. ed. 164; Watkins v. Hol- 
man, 16 Pet. 25, 10 L. ed. 873; Lynde 
v. Columbus, ete., R. Co., 57 Fed. 993. 

Conn.—Farmers’ L. & T. Co. v. 
Postal Tel: Co., 55 Conn. 384, £1,424 
184, 3 AmSR 53. 

Mich.—Richard v. Boyd, 124 Mich. 
396, 88 NW 106. 

Or.—Portland First Nat. Bank v. 
Courtwright, 82 Or. 490, 158 P 277, 
ZO iO: MP 9'6 Cat Cie Cye]. 

Pa. —Pittsburgh, ete., R. Co.’s App., 
8 Pa. Cas. 83, 4 A 385. 

Utah.—Hammond v. Wall, 51 Utah 
464, 171 P 148. 

Wis.—Dickson v. Loehr, 126 Wis. 
641, 106 NW 7938, 4 LRANS 986. 

yo.—F rank v. Snow, 6 Wyo. 42, 
42) P' 484,143) P78: ¢ 

[a] In the District of Columbia, 
in foreclosing a mortgage on lands 
lying partly in the District and partly 
in Maryland, foreclosure may be had 
for the entire debt on the land lying 
in the District if the land lying in 
Maryland has not been sold, but if 
it has been sold the proceeds will be 
ascertained and credited before fore- 
closure upon the land in the Distriet. 
Whitaker v. Middle States Loan, etc., 
Co., 7 App. 2038. 

{[b] In Canada the rule stated in 
the text applies to foreclosure suits 
brought in one province but. affecting 
lands situated in another. Henderson 


28 [42 C.J] 


mortgagor, as where he is ordered to convey the for- 
eign lands to the foreclosure purchaser,** and except 
‘ that it may be made the basis of a suit in the other 
state and will there have the usually conclusive 


effect of a judgment.*® 


A federal court having jurisdiction by diversity of 
citizenship*® may foreclose a trust deed on property 
situated in different states;*7 and such court, where 
all the parties are before it, including the mort- 
gagors and trustee, may foreclose and order the sale 
of the mortgaged property situated in different 
states,#8 such as an interstate railroad*® or an inter- 


national bridge.®° 


[§ 1522] e. Conflict of Jurisdiction. Although a 
material conflict of jurisdiction may exist as be- 
tween several courts,*! it has been held that the fact 
that the mortgaged property is subject to pending 
bankruptey or insolvency proceedings,°® or is in thes 
hands of a receiver,®? will not prevent the institu- 
tion of foreclosure proceedings, although leave to 


v. Hamilton Bank, 23 Can. S. C. 716; 
Strange v. Radford, 15 Ont. 145; Bry- 
son v. Huntington, 25 Grant Ch. 
(Ont.) 265. 

44. Muller v. Dows, 94 U. S. 444, 
24 L. ed. 207; Booth v. Clark, 17 How. 
(U. S5''3'22) 15 L. ed: 164; Watkins 
v. Holman, 16 Pet. (U. S.) 25, 10 L. 
ed. 873; Lynde v. Columbus, etc., R. 
Go., 57 Fed. 993; Union Trust Co. v. 
Olmsted, 102 N. Y. 729, 7 NE 822; 
Mead v. Brockner, 82 App. Div. 481, 
81 NYS 594; House v. Lockwood, 40 
Hun 532 faff 187 N. Y. 259, 33 NE 
595]; Superior Water, Light, ete., 
Co. v. Superior, 174 Wis. 257, 181 NW 
113, 1883 NW 254; Dickson v. Loehr, 
126 Wis. 641, 106 NW 793, 4 LRANS 
986. 

“Tt is a principle firmly established 
that equity, as it acts primarily in 
personam and not merely in rem, 
may, where a person against whom 
relief is sought is within the juris- 
diction, make a decree, upon the 
ground of a contract or an equity 
subsisting between the parties, re- 
specting property situated out of the 
jurisdiction.” Mead v. New York, 
etc., R. Co., 45 Conn. 199, 223. 

[a] In England the courts, if they 
have jurisdiction of the parties, will 
decree the foreclosure of mortgages 
on lands situated in the English 
colonies. Paget v. Ede, L. R. 18 Eq. 118. 


45. Brown v. Todd, 29 SW 621, 16 
KyL 697. 

46. See Federal Courts § 48 et seq. 

47. Riverdale Cotton Mills v. Ala- 


bama, etc., Mfg. Co., 198 U. S. 188, 
25 SCt 629, 49 L. ed. 1008. 

43. Muller v. Dows, 94 U. S. 444, 
449) 24 Ti, ed. 1207; International 
Bridge, etc. Co. v. Holland Trust 
Co., 81 Fed. 422, 26 CCA 469. 

49. Muller v. Dows, 94 U. S. 444, 
449, 24'L. ed. 207 (“If such a fore- 
closure and sale cannot be made of 
a railroad which crosses a State line 
and is within two States, when the 
entire line is subject to one mort- 
gage, it is certainly to be regretted, 
and to hold that it cannot be would 
be disastrous, not only to the com- 
panies that own the road, but to the 
nolders of bonds secured by the mort- 


gage. ... If the railroad, under legal 
process, can be sold only in frag- 
ments... it is pkain that the prop- 


erty must be comparatively worth- 
less at the sale’). 

fa] @Whis case has been distin- 
guished on the ground that the trus- 
tee could be and was required by the 
court to make a deed to the pur- 
chaser in confirmation of the sale, 
and that ‘‘this case does not overturn 
the well-established doctrine that a 
court in one state cannot pass a de- 
eree which shall operate to change 
the title to, or merge a lien upon, 
immovable . property in another 
state.’ Lynde v. Columbus, ete. R. 
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for contempt.** 


Federal and state courts. 
eral court of a proceeding for the foreclosure of a 


vv 


Py 


sue should first be obtained to obviate proceedings 


The pendency in a fed- 


mortgage will not prevent a state court from taking 


eral. 


jurisdiction of a similar action on the same mort- 
gage, and vice versa.®> 

[§ 1523] f. Authority of Courts°°—(1) In Gen- 
Where a court has by constitutional provi- 
sion or by statute general original jurisdiction of 
actions and proceedings at law and in equity,°*” it is 
competent to entertain a suit or bill for the fore- 


closure of a mortgage,°® but it has been held that 


Coyest Fed. 993, 99% 

Foreclosure of railroad mortgages 
see Railroads [33 Cyc 568 et seq]. 

50. International Bridge, etc., Co. 
v. Holland Trust Co., 81 Fed. 422, 26 
CCA 469. 

51. Poutz vy. Bistes, 15) La. Ann. 
636 (where property belonging to a 
succession had been inventoried in 
the second district court of New Or- 
leans, and had been ordered to be 
sold by that court for the payment 
of debts, a subsequent order of seiz- 
ure and. sale granted by the sixth 
district court against the same prop- 
erty upon a mortgage by notarial act 
was in conflict with the assumed 
jurisdiction of the former court, and, 
therefore, irregular. The mortgagee 
in such a case ought to have applied 
to the court issuing the first order, 
for a modification of the terms of the 


sale, if he was not satisfied with 
ene See generally Courts §§ 576— 
5s 


52. U. S.—Fidelity Trust Co. v. 
Gillean Oo 2a Med saiete 
U9) \Ganedos 


Ga.—Broach y. Powell, 
3 SE 763. 

Ind.—Miller v. Hardy, 131 Ind. 13, 
NE 776. 


29 
Ky.—Jayne v. Preston, 7 Ky. Op. 


90 

N. Y.—Lenihan v. Hamann, 55 N. 
Y. 652 [aff 14 AbbPrNS 274]. 

53. Jerome v. McCarter, 94 U. S. 
734, 24 L. ed. 1386; Muleahey v. 
Strauss, 151 Ill. 70, 37 NE 702; Hef- 
fron v. Knickerbocker, 57 Ill. A. 339; 
Muncie Nat. Bank vy. Brown, 112 Ind. 
474, 14 NE 358. 

[a] Mortgage cannot displace a re- 
ceiver in control of the mortgaged 
property. New York Equitable Trust 
Co. v. Port Wentworth Terminal 
Corp., 281 Fed. 883. 

Receivership as excuse for default 
see supra § 1052. 

54. See infra § 1542. 
Contempt § 26. 

55. Gordon v. Gilfoil, 99 U. S. 168, 
25 L. ed. 883; Woodbury v. Allegheny, 
ete., Co., 72 Fed. 371; Pierce v. Fea- 
gans, 39 Fed. 587; Beekman v. Hud- 
son River West Shore R. Co., 35 Fed. 
3; Atkins v. Wabash, etec., R. Co., 29 
Fed. 161; Weaver v. Field, 16 Fed. 22, 
4 Woods 152; Brooks v. Vermont 
Cent: R. Co, 4 F. Cas. No. 1,964, 14 
Blatchf. 468; Seymour v. Bailey, 66 


See also 


Ill. 288. See generally Courts § 631 
et seq. Compare Keys Mfg. Co. v. 
Kimpel, 22 Fed. 466 (refusal to en- 


tertain bill to have mortgage declared 
to be for benefit of all mortgagor’s 
creditors where state court had full 
control of property under general as- 
signment). 

Property involved in bankruptcy 
see supra text and note 52. 

56. Jurisdiction of subject matter 
generally see Courts §§ 35-81. 


Jurisdictional amount see supra 


the judge of the court does not have jurisdiction 
at chambers®® or in vacation.®° 
Courts of limited powers.°! 
tion does not belong to courts of special and limited. 
statutory powers,°®? 
among the actions specially enumerated as being 
within their cognizance,®? and then their equitable 


Foreclosure jurisdic- 


unless foreclosure -suits are 


§ 1519. 

57. See Courts §§ 1 et seq, 407 et 
seq. 

58. U. S.—Applegate v. Lexington, 


etes, Min. Go, a1? Ul S.-255, 6 SCu aes 
20 Ii. ed. 892: 

Ariz.—Babbitt v. Field, 6 Ariz. 6, 
Die aioe 

Ga.—Hightower v. Williams, 38 
Ga. 597. . 

Ind.—Noerr v. Schmidt, 151 Ind. 
579, ot NE 332, 

Me.—Gardiner v. Gerrish, 23 Me. 46. 

Md.—Cockey v. Cole, 28 Md. 276, 92 
AmD 684. 

Mo.—Ayres v. Shannon, ,5 Mo. 282. 

Nebr.—Shold v. Van ‘Treeck, 82 
Nebr, 99, 117 NW 113. 

N. Y.—Thomas v. Harmon, 122 N, 
Y. 84, 25 NE 257; Field v. Chronik, 
190 App. Div. 501, 179 NYS 891. 

Or.—wNiehaus v. Shetter, 78 Or. 447, 
153 P 486. 

Alta.—Re Land Titles Act, 7 Alta. 
L. 30, 11 DomLR 190, 24 WestLR 
384, 4 WestWkly 685 (local judges of 
Supreme court in Alberta). 

B. C.—Re Land Registry Act, 22 
BajCar3a0: 

[a] Philippines.—Jurisdiction may 
be entertained by a court to which 
the parties have expressly submitted 
the foreclosure of a mortgage exe- 
cuted while the old code of proce- 
dure was in effect. Regalado_ v. 
Santos, 1 Philippine 663. 

[b] In England, by consent of the 
parties, the bankruptcy court will, 
in a proper case, make the deeree 
for accounts and foreclosure usual 
in a foreclosure action in the chan- 
cery division. In re Salmon, [1903] 
a DRS Bas, Obebaee 

[c] Where in a suit by a grantee 
to quiet title his deed was declared 
a mortgage, it was held that fore- 


closure should not be left to another * 


proceeding, but had in such _ suit. 
a ues v. Shetter, 78 Or. 447, 153 P 


iit te IS Wastes irsegk, 82 Nebr. 
; if ; Re Land Registr 
INC em Om SS) e 2 

60. Babbitt v. Field, 6 Ariz. 6, 
52 P 775 (decree in vacation void and 
not bar to another foreclosure). 

Powers at chambers or in vacation 
generally see Judges §§ 88-96. 

/ Caen mired of limited or inferior 
urisdiction enerall:; see 
§§ 4138-417. 5 a pie 

Jurisdictional amount see 
§ 1519. 

62. Summers y. Robinson, 116 Ill. 
A. 489 (county court); Graham v. 
Markey, 22 La. Ann. 266; Womble v. 
Harsey, (Tex. Civ. Al) ise Siwiieges 


(county court). 
Cobleigh, 120 


supra, 


. Spitznable vy, 
il. A. 191 (city court); Benson v. 
Cromwell, 26 Barb. (N. Y.) 218, 6 
AbbPr 83; Griswold v. Atlantic Dock 
Co., 21 Barb. (N. Y.) 225. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-[§§ 1521-1523 _ 


§§ 1523-1526] 


powers are limited to those necessary for foreclo- 


sure.°4 


Foreclosure of a mortgage does not involve the 
title to land within the meaning of a statute pro- 
viding that certain courts shall not have jurisdic- 
tion of actions involving land titles.®° 

[§ 1524] (2) Courts of Equity. The foreclosure 
of mortgages has always been a subject within the 
cognizance of chancery, and any court of general 
has jurisdiction of a bill for this 


equity powers 
purpose.®% 


[§ 1525] 2. Jurisdiction of Person.*? 


64. See cases infra this note. 

[a] In New York (1) the county 
courts have jurisdiction to foreclose 
only written mortgages and have no 
power of reformation (Thomas _ Vv. 
Harmon, 122 N. Y. 84, 25 NE 257) 
(2) or power to pass upon the valid- 
ity of an assignment of a mortgage 
or to set it aside (Tonges v. Vander- 
veer Canarsie Impr. Syndicate, 148 
NYS 748 [app dism 172 App. Div. 970 
mem, 156 NYS 1148 mem]). 

65. Reynolds v. Atlanta Nat., 
ete., Assoc., 104 Ga. 703, 30 SE 942. 
See generally Courts §§ 43-46. 

66. Ala.—Lewis v. Davis, 198 Ala. 
Sin 738 Si 419; 

Ariz.—Davis v. Oakland First Nat. 
Banks 2ZoeArizoG21 229) 2 3ol. 

Ark.—Blasingameé v. Loudermilk, 
132 Ark. 542, 201 SW 807. 


3 Del.—Fox vy. Wharton, 5 Del. Ch. 
00. 

D. C.—New York lL. Ins. Co. v. 
Bond Bldg. Co., 47 App. 253; Phoenix 


Mut. L. Ins. Co. v. Grant, 10 D. C. 42. 
Fla.—State v. Florida Gent. R. Cox 


157 Flas 69.0, 

Me.—Thomaston Sav. Bank v, Hur- 
ley, 117 Me. 211, 103 A 234. Contra 
Chase v. Palmer, 25 Me. 341; Shaw v. 


Gray, 23 Me. 174 (under former stat- 
utes). 
Md.—Donohue vy. 58 Md. 
595: 
Mich.—Lashbrook v. Ferguson, 202 
Mich. 307, 168 NW 415; Dohm v. Has- 


Daniel, 


kin, 88 Mich. 144, 50 NW _ 108; 
Strong v. Tomlinson, 88 Mich. 112, 
50 NW 106. 

Miss.—McAllister v. Plant, 54 Miss. 
106; Champenois v. Fort. 45 Miss. 
355; Bibb v. Martin, 22 Miss. 87. 


Mo.—Mississippi Valley Trust Co. 
v. McDonald, 146 Mo. 467, 48 SW 483; 
Wolff v. Ward, 104 Mo. 127, 16 SW 
161; Laberge v. Chauvin, 2 Mo. 179. 

N. Y.—Wheeler v. Van Kuren, 1 
Barb. Ch. 490. 

N. 


C.—McLarty v. Urquhart, 153 
N. GC. 339, 69 SH 245. 
Or.—Verdier v. Bigne, 16 Or. 208, 


B93} P7164: 

And see supra § 1508. 

[a] ZEllustrations.—(1) Where no 
method of enforcement is provided 
by the instrument, which is in the 
form of a deed, equity will protect 
and enforce the lien. Lewis v. Davis, 
198 Ala. 81, 73 S 419. (2) The mort- 
gagor may resort to a court of equity 
for protection in case of complica- 
tions notwithstanding a power of sale 
in the mortgage. McLarty v. Urqu- 
hart, 153: N. C. 339, 69. SE 245. (3) 
In a suit by the owner of the land 
to discharge the mortgage as paid, 
foreclosure may be had under the 
equity powers of the court for any 
sum found due. Lashbrook v. Fer- 
guson, 202 Mich. 307, 168 NW 415. 

[b] Foreclosure in equity sole 
remedy.— Where a tenant in common, 
in possession of the property, has 
three separate mortgages on his co- 
tenant’s interest, all of which are 
past due, he cannot foreclose them by 
three separate advertisements, but 
must foreclose in equity, where all 
the rights of the parties can be de- 
termined and _ protected. Dohm vv. 
Haskin, 88 Mich. 144, 50 NW 108. 

{c] Where an accounting of mort- 
gaged property and an impounding 
of rents and profits under the terms 
of the mortgage is asked for in a 
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a proceeding to 


[42 C.J.] 29 


where a judgment or decree in personam is sought,®® 


foreclose a mortgage being one in 


rem and not in personam,®® the court need acquire 
only such jurisdiction over defendant as may be nec- 
essary to confer full jurisdiction of the subject mat- 
ter,’° and not jurisdiction of the person of defendant 
to the extent that it shall have power to render a 
personal judgment or decree against him. 

[§ 1526] C. Venue—l. In General. 
there is some authority to the contrary,’? in ac- 


Although 


cordance with and subject to rules elsewhere dis- 


Except | cussed,7? unless 
proceeding to foreclose, equity has 
jurisdiction of the suit, even though 
otherwise it may not have had such 
jurisdiction. New York Equitable 
‘Drust Co... eort., Wientworthes her 


minal Corp., 281 Fed. 883. 
{d] In Pennsylvania, however, 
mortgagees are ordinarily left to 


their common-law and statutory rem- 
edies. Bradley v. Chester Valley R. 
Co., 36 Pa. 141; Ashhurst v. Montour 
iron iCoy (35 Paw 30. 
Supra § 1512. 

{e] That a creditor has several 
securities for his debt does not of 
itself confer jurisdiction on equity. 
New York Trust Co. v. Langcliffe 
Coal _Co., 227 Pa. 611, 76 A 729. 

67. Jurisdiction of person gener- 
ally see Courts §§ 82-89. 

68. See infra § 1595 et seq. 

Deficiency judgment see 
§ 1974 et seq. 

69. See supra § 1504 

70. U.S.—Dean v. Nelson, 10 Wall, 
158). 19) Ee ed. 926. 

Ala.—Hinton v. Citizens’ Mut. Ins. 
Co., 63 Ala. 488. 

Ilowa.—Farmers’ State Bank vv. 
Se a 191 Iowa 832, 183 NW 


Mass.—Hunnewell v. Goodrich, 3 
Cush. 469. : 

N. Y.—Bosworth v. Vandewalker, 
53 0N, Y. 5973. Bopkinsi iv. Hrey,) 64 
Hun 213, 18 NYS $08. 

Oh.—Moore v. Starks, 1 Oh. St. 369. 

Tex.—Battle v. Carter, 44 Tex. 485. 
A Wis.—Pereles v. Albert, 12 Wis. 
66. 

See Courts § 96 et seq. 

[a] Failure of guardian ad litem 
to appear.—A judgment of foreclo- 
sure is not invalidated by the fact 
that the guardian ad litem of certain 
minors interested in the mortgaged 
property did not appear, or that he 
failed to perform any of the acts or 
duties required of him by law. Hop- 
ue v. Frey, 64 Hun 213, 18 NYS 
903. 

[b] Jurisdiction as to holder of 
prior mortgage.—In a mortgage fore- 
closure proceeding, where defendants 
presented a counterclaim because of 
a mortgage the holder of which had 
given notice of claim against the 
property, ,but which apparently was 
outlawed and had been released, it 
was held that the court had juris- 
diction to try and determine the 
issues presented, regardless of 
whether or not the notice prescribed 
and the service made on the owner 
of such mortgage in another state 
was sufficient to authorize default 
against him. Farmers’ State Bank v. 
Carragher, 191 Iowa 832, 183 NW 389. 

[c] In Georgia jurisdiction of the 
mortgagor is acquired by the rule 
nisi. Montgomery v. King, 123 Ga. 
14, 50 SE 963. 

{d] Service or notice by publica- 
tion.— (1) Strictly speaking, jurisdic- 
tion of the person of a nonresident 
is never acquired by publication, but 
jurisdiction of the person is not es- 
sential for a foreclosure in rem. El 
Banco Espanol-Filipino v. Vicente 
Palanca, 37 Philippine 921, 931 (“We 
may then, from what has been stated, 
formulate the following propositions 
relative to the foreclosure proceed- 
ing against the property of a non- 
resident mortgagor who fails to come 
in and submit himself personally to 


infra 


Scire facias see | 


otherwise permitted by statute," a 


the jurisdiction of the court: (1) 
That the jurisdiction of the court is 
derived from the power which it pos- 
sesses over the property; (II) that 
jurisdiction over the person is not 
acquired and is nonessential; (III) 
that the relief granted by the court 
must be limited to such as can be 
enforced against the property itself’’). 
(2) Service by publication gives ju- 
risdiction to ascertain the amount se- 
cured by the mortgage and to fore- 
close it in rem, although not to 
render a personal judgment for the 
deficiency. Craig v. Burns, 65 Mont. 
550, 212 P 856; Wentworth v. Reed, 
TitNivetle. 5955290) eA 8G aCe) ave ee 
defendant filed a cross bill as against 
a nonresident alleged to be the real 
owner of the mortgage, and personal 
notice was served on him without the 
state, it was error to dismiss him 
from the record, since the court ac- 
quired jurisdiction of him, so as to 
authorize a judgment in rem. Went- 
worth v. Reed, supra. (4) A non- 
resident can maintain an action by 
publication and without attachment, 
against another nonresident, to fore- 
close a mortgage on lands within the 
state. Battle v. Carter, 44 Tex. 485. 
And see infra §§ 1600, 1601. 

[e] Jurisdiction of a nonresident 
is acquired only by publication or 
voluntary appearance in person or by 
attorney, Hope v. Shevill, 137 App. 
Div. 86, 122 NYS 127 [aff 204 N. Y. 
563 mem, 97 NE 1106 mem]. 

Necessity of process: 

Generally see infra § 1595. 
Appearance see infra § 1595. 
Publication see infra §§ 1600, 1601. 
Substituted service see infra § 1600. 

71. See cases supra note 70; and 
infra § 1975. See generally Appear- 
ances §§ 39-66; Process [32 Cye 467 
et seq]. 

72. Broome v. Beers, 6 Conn. 198 
(such suits have been considered as 
transitory and need not be brought in 
the county where the land lies). 

[a] Distinction as between meth- 
ods of foreclosure.—(1) “A bill for 
foreclosure only, is altogether in per- 
sonam, and, therefore, jurisdiction 
over such a bill belongs to the Court 
of Equity of any county in which the 
defendant or any one necessary de- 
fendant, shall be served with proper 
notice.” Caufman v. Sayre, 2 B. Mon. 
(Ky!) 202, 203. (2) “But, as a sale 
of mortgaged land operates in rem, 
cognizance over a bill for a sale may 
be exercised by the Court of Equity 
of the county in which the land lies, 
and would, upon common law prin- 
ciples, be restricted to that local 
court, if the prayer for a sale were 
the only grounds of jurisdiction.” 
Caufman v. Sayre, supra. C337 A. 
bill for ascertaining and settling the 
amount due and for both foreclosure 
and sale, is personal as well as local; 
and, therefore, in our opinion, either 
the person of a necessary defendant 
or the locality of the mortgaged 
premiseS may give jurisdiction in 
such a suit. It cannot be known until 
the final decree, whether the suit 
may not produce the debt without a, 
sale of the mortgaged estate.” Cauf- 
man v. Sayre, supra. 


73. See Venue [40 Cyc 47 et seq]. 

74 See statutory provisions. 

{a] In Louisiana (1) executory 
proceedings may be instituted in 


. 


30 [42 O.3.] 


suit for the foreclosure of a mortgage must be 


brought in the county where the 


lies;7® and it has been held that even the consent 
of the parties that the action may be brought in a 
county other than that in which the land lies cannot 
confer jurisdiction;*® but it also has been held that 
the objection is waived unless defendant seasonably 
demands a change of venue to the proper county,’? 
or the statute may require a change of venue rather 
The court does not 
lose jurisdiction of the suit by reason of the fact 
that, pending the action, a new county is created 


than a dismissal of the suit.78 


either the parish where mortgaged 
property is situated or that of the 
debtor’s domicile, as plaintiff chooses. 
Reugger v. De Brueys, 146 La, 283, 
83 S 556; Fulton v. Oertling, 131 La. 
768, 60 S 238. Compare Elwyn v. 
Jackson, 14 La. 411; Gravier v. Baron, 
4 La. 239; Skipworth v. Gray, 3 Mart. 
N. S. 655 (actions in parish where 
land lay). (2) Where plaintiff elects 
to proceed at the domicile of the 
debtor, rather than in the parish 
where the property is situated, the 
proper course is to proceed via ordi- 
naria, and, after judgment in the 
court of domicile, to send it for ex- 
ecution to the court having jurisdic- 
tion of property. Miles Planting, 
etc., Co. v. Ware, 142 La. 1026, 78 S 
104, (3) A mortgage given by a 
nonresident may be foreclosed via 
ordinaria or via executiva in the dis- 
trict court for the parish in which 
the mortgaged land is situated. Roos 
v. Rogers; 141 Tha; 157, 74 S “889. 

[b] In Texas (1) the action has 
been permitted either in the county 
where the land lay or in the county 
where the debt was payable. Branch 
v. Wilkens, (Civ. A.) 63 SW 1083; 
Hawes v. Parrish, 16 Tex. Civ. A. 
497, 41 SW 132. (2) A suit on notes, 
and to foreclose a trust deed by which 
they are secured, is not a suit to 
try title to the land, required to be 
brought in the county in which the 
land is situated, although a defend- 
ant asserts a title superior or junior 
to the trust deed. Branch vy. Wil- 
kens, supra. (3) Although the stat- 
ute provides that a mortgage on land 
shall be foreclosed in the county 
where the land is situated, it does 
not follow that a judgment of fore- 


closure would be void if the mort- 
gage were foreclosed in another 
county. The jurisdiction of the dis- 


trict court being general, a judgment 
rendered by it, foreclosing a mort- 
gage on land, although the land is 
not in the county in which the judg- 
ment is rendered, is binding and 
conclusive as between the parties to 
it, to the full extent of what is de- 
creed, until appealed from or set 
aside. Cavanaugh v. Peterson, 47 
Tex. 197, 198. See Vandever v. Free- 
man, 20 Tex. 333, 70 AmD 391; Givens 


v. Davenport, 8 Tex. 451 (recogniz- | 


ing rule). Compare Kinney v. Me- 
Cleod, 9 Tex. 78 (where defendant's 
right to be sued in his own county 
was recognized, although he might 
be sued in the county in which the 
land lay). 

[ec] In Ontario an action by a 
mortgagee for foreclosure, payment, 
and possession of the mortgaged 
premises is not an action of eject- 
ment within the meaning of the ex- 
ception in Judicature Act, rule 254, 
and the venue need not therefore in 
such an action be laid in the county 
where the lands lie. Seymour vy. De- 
Marsh, dOnt! Pr? 472. 

75. U. S.—Hlliot v. Van Voorst, 8 
F. Cas. No. 4,390, 3 Wall. Jr. 299. 

Cal.—Staacke v. Bell, 125 Cal. 309, 
57 P 1012; Rogers v. Cady, 104 Cal. 
288, 38 P 81, 48 AmSR 100; Campbell 
v. West, 86 Cal. 197, 24 P 1000; Val- 
lejo_v. Randall, 5 Cal. 461; Votypka 
v. Valentine, 41 Cal. A. 74, 182 P 76. 

Dak.—Terr. v. Judge Dist. Ct., 5 
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mortgaged land 


Dak. 275, 38 NW 439. . 
Ga.—Hackenhull v. Westbrook, 53 
Ga. 285; Roe v. Williams, 38 Ga. 597. 
Ind.—Urmston v. Evans, 138 Ind. 
285, 37 NE 792. ! 
Iowa.—Bennett Sav. Bank v. Smith, 
171 Iowa 405, 152 NW 717. See 
Brown v. Holden, 120 Iowa 191, 94 
NW 482 (applying statute). But see 
Oreutt v. Hanson, 71 Iowa 514, 32 
NW 482; Equitable L. Ins. Co. v. 


.Gleason, 56 Iowa 47, 8 NW 790 (both 


construing a former statute authoriz- 
ing an action in the county where 
the land lay or where the debt was 
payable); Finnagan v. Manchester, 12 
Towa 521; Cole v. Conner, 10 Iowa 
299; Breckinridge v. Brown, 9 Jowa 
396 (all construing an old statute au- 
thorizing suit in the county where 
the land lay or where defendant re- 
sided). 

Kan.—Wetmore State Bank  v. 
Courter, 97 Kan.178, 155 P 2%; App 
v. Bridge; McC. 1183 Samuel. 
Holladay, 21 F. Cas. No. 12,288, 
Woolw. 400, McC, 214. 

Ky.—Shields v. Yellman, 100 Ky. 
655, 39- SW 30, 18 Kyl 1092; Gallo- 
way v. Craigs, 92 SW 320, 29 Kyl 1. 
Compare Caufman y. Sayre, 2 B. Mon. 
202 supra note 72 [a] (1). 


Mich.—Wipfier v. Warren, 163 
Mich. 189, 128 NW 178; Richard -v. 
Boyd, 124 Mich. 396, 83 NW 106. 


N. Y.—Wheeler v. Maitland, 12 
HowPr 35 (action “in its nature lo- 
cal’); Miller v. Hull, 3.HowPr 325, 
1 CodeRep 113. Compare La Farge 
v. Van Wagenen, 14 HowPr 54 (not 
deciding point on merits). 

nt C.—Fraley v. March, 68 N. C. 
160. 


Pa.—Tryon v. Munson, 77 Pa. 250; 
Menges v. Oyster, 4 Watts & S. 20, 
39 AmD 56; Chambers v. Carson, 2 
Whart. 9. 

Porto Rico.—Porto Rican Leaf To- 
bacco Co. v. Ereno, 16 Porto Rico 96. 

S. C.—Silcox v. Jones, 80 S. C. 484, 
61 SE 948; Cole v. Ward, 79 S. C. 
573, 61 SE 108; Trapier v. Waldo, 16 
Sy Comanon | 

Utah.—Sherman  y. 
Utah 47, 74 P 348. 

Wash.—Citizens Nat. Bank vy. Ab- 
bott, 72 Wash, 73, 129 P 1085; Wood 
v. Mastick, 2 Wash. T. 64, 3 P 612. 


Droubay, 27 


BN ET are aan? v. Sumner, 20 , Wis. 
[a] Rule  nisii—‘‘The Superior 


Court of the county where the land 
lies has jurisdiction of the subject 


matter.” Hightower v. Williams, 38 
Ga. 597, 602. 
‘[b] Scire facias.—‘‘The mortgage 


becomes a matter of record by being 
registered in the county in which the 
mortgaged premises are located, and 
a Scire facias can properly issue from 
the circuit court of such county, al- 
though lands in other counties may 
be embraced in the mortgage, and the 
mortgage may not have been tfe- 
corded in those counties.” Woodbury 
V., Manlove, “14 Til) 219 979: 

{c] Jurisdiction of an action on 
the note secured by a mortgage. may 
be exercised by a court which would 
have no jurisdiction to foreclose the 
mortgage, by reason of the property 
being beyond its reach. App v. 
Bridge, McC. (Kan.) 118. 

{d] Effect of death of mortgagor. 


[§§ 1526-1527 


which includes the mortgaged land;*® but jurisdic- 
tion may depend upon the location of the land 
within the judicial district, making the transfer of 
the cause necessary upon a redistricting.®*° 

An objection to the jurisdiction on the ground that 
the action is brought in the wrong county may be 
taken by plea in abatement®! or by demurrer.®? 

[§ 1527] 2. Effect of Mortgagor’s Residence. 
force of a permissive statute** a foreclosure suit 
-may be brought in the proper court of the county 
where the mortgagor resides, although the land is 
in another county.*4 


By 


—(1) Under Civ. Code Pract. § 62, 
providing that actions must be 
brought in the county in which the 
subject of the action is situated for 
sale of real property under a mort- 
gage, except for debts of decedent, 
§ 65, providing that an action to set- 
tle the estate of decedent must be 
brought in the county in which his 
personal representative qualified, and 
§ 66, providing that in an action for 
distribution of the estate of a dece- 
dent, or for its partition among his 
heirs, or for the sale and payment of 
his debts, an action to foreclose a 
mortgage on land of which one died 
seized may be brought in the county 
where the land is situated, when none 
of the other enumerated actions is 
pending. Galloway v. Craig, 122 Ky. 
447, 92 SW 320, 29 KyL 1. See gen- 
erally supra § 1019. (2) A husband 
and wife executed a mortgage on the 
wife’s lands in J county, to secure 
the husband’s debt. The wife died 
intestate in F county. She had no 
personal estate,. and there was no 
administration. The mortgagees 
brought foreclosure in J county. The 
venue was rightly laid, the action 
not being within Civ. Code § 65, to 
settle the estate of a decedent, nor 
within § 62 subs 3, which provides 
that actions for foreclosure must be 
brought in the county in which the 
subject of-the action is situated, “‘ex- 
cept for debts of a _ decedent.” 
Shields v. Yellman, 100 Ky. 655, 39 
SW 30, 31, 18 KyL 1092. 

76. Porto Rican Leaf Tobacco Co. 
v. Ereno, 16 Porto Rico 96; Silcox v. 
Jones, 80 S. C. 484, 61 SE 948. Com- 
pare Trapier v. Waldo, 16 S. C. 276 
(objection waived unless change of 
venue demanded). 

77%. Terr. v. Judge Dist. Ct., 5 Dak 
275, 38 NW 439; McDonald v. Nashua 
Second Nat. Bank, 106 Iowa 517, 76 
NW 1011; Sugg v. Pollard, 184 N. C. 
494, 115 SH 153; Snyder v. Pike, 30 
Utah 102, 883 P 692. 

78. Cole v. Conner, 10 Iowa 299 
(under a former statute). 

{a] In Iowa under the statute a 
defendant in foreclosure suit will not 
be granted a change of the venue to 
the county of his residence, on the 
ground that he was liable only on his 
assumption of the mortgage. Ben- 
nett Sav. Bank v. Smith, 171 Iowa 
405, 152 NW 717. : 

79. Security L. & T. Co. v. Kauff- 
man, 108 Cal. 214, 41 P 467; Tolman 
v. Smith, 85 Cal. 280, 24 P 743; Buck- 
inghouse v. Gregg, 19 Ind. 401. 

80. Benvenutti v. Vazquez, 28 
Porto Rico 90 (under the statute 
where the mortgaged land passes to 
another judicial district the court 
of the original district may transfer 
the cause motu proprio). 

81. Chouteau v. Allen, 70 Mo. 290. 

82. Orcutt v. Hanson, 71 Iowa 514, 
32 NW 482. 

See statutory provisions. 

84. Reeves v. Brown, 103 Ala. 537, 
15 S 824; Ashurst v. Gibson, 57 Ala. 
584; Reugger v. De Brueys, 146 la. 
283, 83 S 556; Miles Planting, ete., 
Co. v. Ware, 142 La. 1026, 78 S 104; 
Fulton v. Oertling, 131 La. 768, 60 
S 238; Gantt v. Haton, 25 La. Ann. 
507; Jex v. Keary, 18 La. Ann. 81; 
Davenport v. Fortier, 2 Mart. N. S. 

preg A hie ea vot bere ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


pola sat, ae ad 
a 1528-1530] 


[§ 1528] 3. Property in Several Counties. Al- 
though there is contrary authority,*® where tracts 
of land situated in different counties are embraced 
in one mortgage, the proper court of either county 
has jurisdiction to foreclose the mortgage and order 
the sale of all the land.8° Several mortgages secur- 
ing an entire debt are in effect one and may be fore- 
closed in any county in which part of the land lies,%7 
but the foreclosure of several mortgages upon land 
in several counties securing specific separate por- 
tions of the debt must be in the respective counties.88 
If the land situated in one county, although em- 
braced in the mortgage, is not subject thereto, as 
where a declaration of homestead covers it, the 
action cannot be brought in that county.*® 

[§ 1529] D. Defenses—1. In General.°® Available 
defenses®* should be duly made out and presented 
during the foreclosure proceeding,°*” or sufficient rea- 
son given for not doing so.%% 

[§ 1530] 2. Available Defenses.°* As a general 
rule the same defenses may be made in a suit to 
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action on the debt which the mortgage is given to 
secure,®> but known defenses to a preéxisting debt 
are not available against a mortgage subsequently 
given for the debt.°° Any defense legal or equita- 
ble that tends to show that plaintiff is not entitled 
to foreclose may be set up,®? as for example, the 
invalidity of the mortgage,®® payment or discharge 
of debt secured,®® release or satisfaction of the 
mortgage,! that there has been no breach of condi- 
tion of the mortgage? or default in payment of 
the debt secured,’ or that the amount claimed by 
the mortgagee is excessive* or is not due.° Besides 
the defenses mentioned® it has been held that the 
mortgagor may plead the mortgagee’s want of ca- 
pacity to sue,’ that the action has been prematurely 
brought,® or that the default was caused by the 
mortgagee’s own act or fault.2 The acquisition by 
defendant of ownership of the debt as legatee of the 
estate owning the mortgage is not a defense while 
the administration remains unclosed.t° Defenses are 
sometimes specifically limited by statute.1+ 


foreclose a mortgage which might be made in an 


Gua.) 3%4; Kinney v.. MeCleod, 9° Tex. 
78. See also supra § 1526 notes 
passim. 

{a]_ Junior mortgagee was per- 
mitted to file his bill in the district 
in which the senior mortgagee re- 
, Harwell v. Lehman, 72 Ala. 


85: Union Cent. L. Ins. Cofeevi 
Carra, 101 Kan, 352, 166 P 233. 

sé. U. S—Stevens v. Ferry, 48 
Fed. 7. 
ee iets v. Munchus, 65 Ala. 

Cal.—Goldtree v. McAlister, 86 Cal. 
93, 24 P 801. 


ind.—Holmes vy. Taylor, 48 Ind. 169. 

Iowa.—Lomax v. Smyth, 50 Iowa 
223. 

Ky.—Hendrix v. Nesbitt, 96 Ky. 652, 
29 SW 627, 16 KyL 746; Owings v. 
Beall; * 3" Litt. 1032: 

Mass.—Old Colony “Trust Co. Vv. 
Great White Spirit Co., 178 Mass. 92, 
59 NE 673. 

N. Y.—Strong v. Highme, 41 HowPr 
117. 

Okl.—Benn vy. Trobert, 76 Okl. 184, 
184 P 595. 

Pa.—Prospect Bldg., ete., Assoc. v. 
Russel, 36 WklyNC 260 (construing 
PP SVS ErS 771 op" 26 P43 P.-ciEy F140] 
Pp 692). 

S. C.—Wagener v. Swygert, 30 S.C. 
296, 9 SE 107. 

Wash.—Empire State Surety Co. v. 
Ballou, 66 Wash. 76, 118 P 923; Com- 
mercial Nat. Bank v,. Johnson, 16 
Wash. 536, 48 P 267; Stevens y. Ferry, 
48 Fed, 7. 

[a] Wnder a statute providing that 
foreclosure shall be in the county in 
which the subject of the action “or 
some part thereof” is situated, an 
action against two defendants who 
mortgaged their separate lands to se- 
cure their joint bond may be brought 
in the county in which only the land 
mortgaged by one. of such defend- 
ants is situated. Wagener v. Swy- 
gert. 30. SC, 296559 “Sms 107; 

[b] That one of defendants is a 
nonresident of the county in which 
the suit is brought is immaterial. 
Hendrix v. Nesbitt, 96 Ky. 652, 29 
SW 627, 16 KyL 746. 

[ec] Mortgage of both land and 
personalty.—The right to sue in 
either county is limited to suits 
where land is the exclusive subject 
maiter, and does not include the fore- 
closure of a mortgage covering both 
real and personal property. Ashurst 
v. Gibson, 57 Ala. 584. 


B:. 595, 


87. Lomax v. Smyth, 50 Iowa 223; 
Benn vy. Trobert, 76 Okl, 184, 184 Pp 
88. Chadbourne v. Gilman, 29 
Iowa 181; Citizens’ Nat. Bank v. 
Abbott, 72’ * Washi’ 73," 78,1129 -P 
1085. 


“The separation of the debt Hor the |! gage. 


purpose of security in this manner 
. . renders each portion thereof, so 
far as the security alone is con- 
cerned, a separate debt.” Citizens’ 
Nat. Bank v. Abbott, supra. 
89. Votypka vy. Valentine, 41 Cal. 
A. 74, 182 P 76. 


90. Alteration of instrument see 
Alteration of Instruments § 9 et 
seq. 


In action to foreclose: 

We ae mortgage see Corporations 
Railroad mortgage see Railroads [33 

Cyc 567, 568]. 

91. See infra § 1530. 

92. Realty Mortg. Co. v. Moore, 
80 Fla. 2, 85 S 155; Etter v. State 
Bank, 76 Fla. 203, 79 S 724. 

93. Etter v. State Bank, supra. 

94. Abatement of action see infra 
$1535, 1536. 

Set-off and counterclaim see infra 


§ 1534. 
95. Kenicott v. Wayne County, 16 
Walls (U. S:). 452, 21h eda aslo: 


Miller v. Marckle, 21 Ill. 152; Vinton 
v. King, 4 Allen (Mass.) 562; Raguet 


Vee Roll, i Ohv ue: 
ace McLeish v, Hanson, 157 Ill. A. 
97. So said in Hall v. Davis, 73 


cine 101; Mordecai v. Stewart, 37 Ga. 
vo 

“In a proceeding to foreclose a 
mortgage on real estate, it is compe- 
tent for the mortgagor, at the second 
Term, to show for cause, why the 
rule absolute should not be granted, 
that the mortgage debt is usurious, 
that it is founded upon 2a gaming 
consideration, or that it was con- 
tracted to compound a felony, or that 
the mortgage was given under du- 


ress, or has been released, or to avail 


himself of any other defence which 
goes to show that the mortgagee is 
not ‘entitled’ to a judgment of fore- 
closure, or that the amount claimed 
Hy not due.” Dixon v. Cuyler, 27 Ga. 
48. 

Right to 
§§ 1017-1092. 

98. See supra § 1066. 

Usury see Usury [39 Cyc 994]. 

Want or failure of consideration 
see supra § 1067. 

99. See supra § 1068. 

1. .See supra § 1068. 

2. See supra §§ 1021-1058. 

3. See supra §§ 1023-1045. 

Necessity of breach or default see 
supra §§ 1021-1058. 

4 So said in Gassert v. Black, 11 
Mont. 185, 27 P 791. 

{a] Error in mortgage.—When a 
mortgage contains a palpable clerical 
error in the figures of the sum due, 
a foreclosure may be had for the 
true amount of the debt, without the 
necessity of first reforming the mort- 
Damon vy. Deeves, 62 Mich. 465, 


foreclose see supra 


In scire facias sur mortgage. 


Unless changed by 


29 NW 42. 

[b] A subsequent naoeteawect on 
foreclosing his mortgage, may allege 
and show “that the claim of the prior 
mortgagee has been exaggerated. 
Carpentier v. Brenham, 40 Cal. 221. 

5. So said in Hall v. Davis, 73 Ga. 
101; Mordecai v. Stewart, 37 Ga. 364; 
Gassert v. Black, 11 Mont. 185, 27 
1 Seba isla le 

{a] A defendant who has no inter- 
est in the mortgaged land has no 
right to plead that the whole amount 
of the mortgage debt is not due from 
the mortgagor. Price v. Metsger, 20 
Fla. 683. Acceleration of maturity 
generally see supra §§ 262, 1025- 
1040. 

[b] Summary judgment cannot be 
rendered where there is uncertainty 
as to the amount due as shown by 
defendant’s affidavit. Mason v. Flor- 
ence, 13 OntWN 289 [app allowed 
on other grounds 14 OntWN 344]. 
Summary judgment generally see 
infra § 1732. 

6. See supra this section. 

7. See Equity § 311 et seq; Parties 
[380 Cye 40]. See also Chapin v. 
Walker, 6 Fed. 794, 2 McCrary 175; 
Morse v. Holland Trust Co., 184 Ill. 
255, 56 NE 369; Renaud v. Conselyea, 
4 AbbPr (N. Y.) 280 [aff 5 AbbPr 
346] (all recognizing rule, but hold- 


ing it inapplicable under the facts 
shown). 
[a] Where the action is in the 


name of the mortgagee for the use 
of certain persons to whom it is al- 
leged the notes have been trans- 
ferred, and no effort is made to cut 
off any defense which the mortga- 
gor may have, a mere denial that the 
title to the notes is in the usees is 
not a defense. Montgomery y. King, 
125 Ga. 388, 54 SE 135. 

s Neg ot of ownership see supra 

8. Ala.—Grubbs v. Hawkins, 208 
Ala. 349, 94 S 484. 

Cal. —Papadakos v. Soares, 177 Cal. 
Ae EOP a1 dare 

Ill.—Stone v. Billings, 167 Ill. 170, 
47 NE 372. j 
Paige erga Sep) VoD heur ys! vind: 

N. Y.—Rosche v. Kosmowski, 61 
App. Div. 23, :°70' NYS +216. 

Oh. —Belmont County Branch State 
Bank v. Price, 8 Oh. St. 299. 
trip ta ee v. Brown, 3 Del. Co. 

Vt.—Mason v. Peters, 4 Vt. 101. 

9. And see supra § 1052. 

10. Nelson v. McLaughlin, 20 Pa. 
Co. 385, 

Such acquisition as discharge see 
supra § 888. 

11. El Banco Popular v. Wilcox, 
8 Porto Rico Fed. 430 (defenses 
limited to forgery, prior title, and 
eancellation). 


32 [42 Cid] 


statute’* the common-law rule is that the only de- 
fenses that can be interposed to a scire facias are 
payment, discharge, release, or satisfaction, or that 
the mortgage never had, for some reason, become 
a valid lien.‘’ An affidavit of defense alleging that 
the mortgage was executed in violation of an agree- 
ment entered into with the mortgagor and acquiesced 
in by the mortgagee is not valid, unless it also shows 
a compliance with the terms of the agreement. 
Garnishment of the mortgagor on a judgment 
against the mortgagee is not a good defense,!® al- 
though it will be considered in controlling the judg- 
ment and protecting the garnishee.!® 

In the case of a purchase-money mortgage’ de- 
fects or failure of title!® or defects in the quality 
or quantity of the land'® also may be set up in de- 
fense of the action. 

[§ 1531] 3. To Whom Available—a. In General. 
One who is not a party to the record cannot inter- 
pose defense to the foreclosure.?° 

[§ 1532] b. Mortgagor or Owner. The right of 
the mortgagor to defend against foreclosure is, of 
course, ordinarily unquestioned,*! and this right be- 
longs to the wife of the mortgagor who has joined 
in the execution of the mortgage,”* and to the mort- 
gagor’s assignee in bankruptey,?* and to the actual 
owner of premises mortgaged by another without 
authority. But where the mortgagor has ceased to 
have any legal or equitable interest in the prop- 
erty,?> as where he has sold the land and is no 


12. See statutory provisions; and 
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foreclosure and the expiration of the 


[§§ 1530-1534 


longer liable for the debt,?® he is not entitled to de- 
fend, although he may defend notwithstanding the 


sale of the premises if he remains liable for a de- © 


fielency judgment.?7 In a foreclosure action, the 
mortgagor cannot assert in his own defense the 
rights of a prior mortgagee, under a foreclosure by 
advertisement, without in some manner connecting 
himself with such right.?8 

[§ 1533] c. Interveners and Creditors. While as 
a general rule persons coming into a foreclosure 
suit by intervention”? cannot set up defenses which 
the mortgagor himself has not chosen to set up,°° 
creditors of the mortgagor, coming or brought into 
the suit, may plead that the mortgage was fraudu- 
lent as to them;*+ and this will not prevent a de- 
cree against the mortgagor, but will entitle them to 
protection against it.°? 

[§ 1534] E. Set-Off or Counterclaim. Under and 
subject to rules elsewhere treated,** or by reason of 
particular applicatory statutory provisions,** where, 
in an action or suit to foreclose a mortgage, the 
amount of the mortgage debt is in issue*® or plaintiff 
seeks to enforce a defendant’s personal lability by 
a deficiency judgment,*® the action being in effect 
one to recover money due on contract,** the general 
rule is that defendant may counterclaim or set off 
a claim or demand against plaintiff which is con- 
nected with the mortgage transaction and affects 


the consideration thereof,?® or a credit or claim 


Co., 13 Cal. 62, 73 AmD 569. 


Moyer v. Dodson, 212 Pa. 344, 61 A 
937; Streng v. Holyoke Water Power 
Go., 12 Pa. Super. 323. 

13. Malsberger v. Parsons, 24 Del. 
254, 75 A 698; Collins v. Hansen, 18 
Del. 155, 44 A 624; Henderson v. 
Palmer, 71 Ill. 579, 22 AmR 117; Camp 
wi Small -44 4911. )8%s Carpenter sv. 
Mooers, 26 Ill. 162; White v. Wat- 
kins, 23 Ill. 480. ; 

[a] WNondelivery of mortgage.—On 
a scire facias sur mortgage to re- 
cover a balance due on mortgage, 
where notes and mortgage bore the 
same date and some of them were ac- 
tually paid, it was no defense that 
they were never delivered, although 
some of the payments were prior to 
the actual delivery of the mortgage. 
Moyer v. Dodson, 212 Pa. 344, 61 A 
937. 


Fraud see supra §§ 305~-311, 1066. 

Usury see Usury [39 Cyc 994]. 

Want, failure, or illegality of con- 
sideration see supra §§ 196-214, 1067. 


14. Horner vy. Warfield, 180. Pa. 
103, 36 A 418. 
15. Streng Vv. Holyoke Water 


Power Co., 12 Pa. Super. 323; Atkin- 
son v. Mackey, 3 Pa. Dist. 634. 

16. Streng Vv. Holyoke Water 
Power Co., 12 Pa. Super. 323, 

17. See supra § 352. 

18. See supra § 1090. 

Existence of outstanding encum- 
brances see Supra § 1091. 

19. See supra § 1092. 

20. Sutton v. Sutton, 25 Ga. 383. 

“A third person, who is not a party 
to the record, will not be permitted 
to make objections to the foreclo- 
sure of a mortgage, under our Stat- 


ute.” Jackson y. Stanford, 19 Ga. 14. 
21. See supra § 1529 et seq. 
22. Butters v. Butters, 153 Mich. 


153, 117 NW 203. 

ea Clariartv. Clark, 1620 Noy Eb oi 
(may set up any defense available 
to mortgagor). 

24. St. Paul’s German Evangelical 


Lutheran Church v. Miller, 26 Pa. 
Dist. 641. : 
25. Herber v. Christopherson, 30 


Minn, 395, 15 NW 676; Evans v, Wil- 
mer, 210 Pa. 624, 60 A 312. 

[a] Absence of interest in defend- 
ant.— Where by reason of the former 


right to redeem the mortgagor has 
no legal or equitable interest in the 
property, he is precluded from mak- 
ing a defense by the principle that 
“one may not defend an action by as- 
serting facts or rights which do not 
concern him, and in which he has 
no lawful interest.’”’ Herber v. Chris- 
poner eet. 380 Minn. 395, 397, 15 NW 


26. Evans y. Wilmer, 210 Pa. 624, 
60 A 312; Hunsicker vy. Richardson, 
3 (Paz) Co. 524, 

27. Smith v. Hathorn, 25 Hun 159 
[rev on other grounds 88 N. Y. 211]. 

28. Green v. Frick, 25 S. D. 342, 
126 NW 579. 

29. See infra §$ 1585-1588. 

30. Dickerman vy. Northern Trust 
Co., VL76-Uiy So 18s) 2OeSOr sl iin 44. 
ed: 423; Ewell v. Daggs, 108 U. S. 
143, 2 SCt 408, 27 L. ed. 682; Wilson 
vy. Reuter, 29.Towa 176; Mayer v. 
Stahr, 35 Las, Ann. 573. Nichols. wv 
Weed Sewing Mach. Co., 27 Hun 200 
[aff 97 N. 1¥, 650]. See Rigesv. 
Hulbert, 7 Oh. Dec. (Reprint) 306, 
2 CincLBul 95 (plea of usury too 
late after sale), 

[a] New party required to adopt 
mortgagor’s answer.—In a suit to 
foreclose a mortgage given to secure 
railroad bonds, where the mortgagor 
admits that it has made default in 
the payment of the bonds, a new 
party, which was admitted on con- 
dition that it should adopt the mort- 
gagor’s answer as its own, cannot 
object that the suit was prematurely 
brought because there was as yet no 
default in the payment of the prin- 
cipal. Wade v. Chicago, etc., R. Co., 
ue LS a82 Ti alse S CHESS oS 7a ed, 

{b] Dien claimant.—W here a 
third party is brought into a, fore- 
closure suit on an allegation that 
he has or claims some interest or 
right in the mortgaged premises, but 
that such right or interest is sub- 
ordinate to complainant’s mortgage, 
such party has a standing in court 
to resist the enforcement of com- 
plainant’s alleged lien without estab- 
lishing his own. Hill v. Whale Min. 
Co., 15 S. D. 574, 90 NW 8653. 

31. Cal.Horn vy. Volcano Water 


Ind.—Dobson vy. Markle, 77 Ind. 53. 

Iowa.—Thode v. Lambert, 192 Iowa, 
495, 185 NW 39. 

N. Y.—Pittman v. Hall, 5 NYSt 853 
[aff 112 N. Y. 659 mem, 20 NE 412 
mem]. 

Ont.—Silver v. Le Feuvere, 20 Ont 
WN 3338. 

[a] A subsequent creditor who 
purchased the land on execution sale 
under judgment against the owner 
may defend on the ground that the 
mortgage was colorable only and was 
executed without consideration to de- 
fraud the owner’s creditors by the 
mortgagor who held in secret trust 
for the owner. Thode v. Lambert, 
192 Iowa 495, 185 NW 39. 

Rights of junior encumbrancers see 
infra §§ 1537-1539. 

Rights of subsequent puchasers see 
§§ 740-884 in 41 C. J. 

32. See cases supra note 31; and 
Hards v. Burton, 79 Ill. 504 (decree 
in favor of mortgagee). 

33. See Set-Off and Counterclaim 
[384 Cye 618]. 

34. See statutory provisions; and 
infra notes 38—42. 


35. Corson v. Bailey, (N. J.) 129 
A 145. See infra note 38 [ec]. 

36. See infra § 1963 et seq. 

37. See cases infra note 38. 

38. Conn.—Rowan v. Sharps’ Rifle 


Mfg. Co., 31 Conn. 1, 29 Conn, 282. 

Iowa.—Secor y. Siver, 165 Iowa 673, 
146 NW 845. 

Kan.—Ottawa First Nat. Bank v. 
Renn, 63 Kan. 334, 65 P 698. 

Ky.—Aultman, etc., Co. v. Meade, 
89 SW 187, 28 KyL 208. 

La.—Learned vy. Walton, 42 La. 
Ann. 455, 7 S 723; Phillippi v. Clair- 
teaux, 34 La. Ann. 796. 

Md.—frontier Mortg. Corp. v. Heft, 
146 Md. 1, 125 A 772. 

Nebr.—Rollins v. Hopkins, 103 
Nebr. 830, 174 NW 506.: 

N. Y.—American Guild v. Damon, 
186 N. Y.. 360, .78. NE. 10822 1Von 
Sachs v. Kretz, 72 N. Y. 548; Hunt 
v. Chapman, 51 N. Y. 555; Sherwood 
v. Fred. O. H. Fincke Co., 196 App. 
Div. 97, 187 NYS 1755; ‘Merritt y. 
Gouley, 58 Hun 372, 12 NYS 132, 20 
NYCivProc 45; Hamilton vy. Gunther, 


32 Hun 22; Lathrop v. Godfrey, 3. 
a a ea Ns Bee os OEE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 1534] 


which the parties have agreed shall be applied in | reduction of the 


' Hun 739, 6 Thomps. & C. 96; Niagara 
Bank v. Rosevelt, 9 Cow. 409; Raw- 


son v. Copland, 3 Barb. Ch. 166; Mat- 


ter of Globe Ins. Co., 2 Edw. 625. 

Oh.—Burckhardt v. Burckhardt, 36 
Oh. St. 261. 

Okl.—Tracy v. Norvell, 92 Okl. 240, 
219 P 384; Conservative Loan Co. v. 
Sarkey, 92 Ok]. 257, 219 P 107. 

Porto Rico.—Fuster v. Cuello, 2 
Porto Rico Fed. 183. 

Utah.—Stephens v. Doxey, 58 Utah 
196,.198 FP 261. 

Vt.—Hill v. Longe, 95 Vt. 441, 115 
A 237 (recognizing rule). 

Eng.—Matter of Jones, [1914] 1 Ir. 
188. 

N. W. Terr.—Lockwood v. McPher- 
son, 6 WestLR 277. y 

{a] In Alabama (1) the rule is 
that, when the original bill is filed 
by a mortgagee to foreclose a mort- 
gage against the mortgagor, the mort- 
gagor may set up by cross bill any 
defense, except the statute of limita- 
tions, which would avail in an action 
at law on the debt, and hence may, 
in reduction or extinguishment of the 
mortgage debt, set off any debt or 
demand that would be available at 
jaw. Thompson v. Menefee, 211 Ala. 
168, 109 S 107; Conner v. Smith, 88 
Ala. 300, 7 S 150; Brown v. Scott, 
87 Ala. 453, 6 S 384; Knight v. Drane, 
77 Ala. 371; Gafford v. Kroskauer, 59 
Ala. 264, (2) The cross bill may 
set up a claim -for damages arising 
out of the breach of a contract which 
is unrelated to the mortgage. 
Thompson v. Menefee, supra. (3) 
But demands against an intermediate 
holder of the notes and mortgage are 
not available, unless founded on an 
agreement supported by a new con- 
Sideration. Brown v. Scott, supra. 
Cross bill generally see infra § 1632. 

{b] Im MPilinois (1) under Rev. St. 
e 95 § 20, providing that “the de- 
fendant may plead or set off any 
defense, and be allowed to set off 
a demand in his favor, in the same 
manner, and the same rules shall 
apply thereto, as if the suit were in 
any other form of action,’ where de- 
fendant in a foreclosure proceeding 
has a fixed and liquidated claim or 
demand against complainant, al- 
though it is not connected with the 
transaction out of which the mort- 
gage debt arose, he may be permitted 
to plead it as a set-off against com- 
plainant’s demand, if it would be 
pleadable in a similar manner at law. 
If, for example, defendant’s demand 
is such as could be presented as a 
set-off in an action at law upon the 
note or bond secured by the mort- 
gage, it may be so presented in a 
sult to foreclose. It is also true that 
a court of equity will sometimes al- 
low a set-off where the same would 
not be permitted at law. But the 
eircumstances calling for such action 
must be special, that is, special 
grounds demanding such action must 
be shown, as, the insolvency of com- 
plainant, which is perhaps the rea- 
son which has most frequently moved 
courts of equity to allow a set-off 
when not permissible at law. But an 
unliquidated demand, in no way con- 
nected with the mortgage debt, which 
demand is not a proper subject of 
set-off at law, cannot be set off in 
the foreclosure suit, unless there is 
some peculiar equity to take it out 
of the general rule. Smith v: Billings, 
62 Il]. A. 77 [aff 170 Ill. 548, 49 NE 
212]. To same effect Morris v. Calu- 
met, etc., Canal, etc., Co., 195 Ill. 101, 
62 NE 813; Alderton v. Conger, 78 Ill. 
A. 583; Detwiler v. Hibbard, 66 Ill. A, 
82. (2) In a suit to foreclose a 
purchase-money mortgage, a defense 
that the mortgagee, knowing that 
such misrepresentations were false, 
and for the purpose of inducing the 
mortgagors to make the transaction, 
represented that the rentals from the 
property were fifteen per cent more 
than they actually were, was held 


[42 C. J.—3] 
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properly set up in the answer, and, 
if proved, a good partial defense en- 
titling mortgagors to a_ set-off. 
Northern Trust Co. v. Sanford, 308 
Ill. 381, 139 NE 603. (8) But a plea 
of set-off is not available in a scire 
facias to foreclose a mortgage. 
Woodbury v. Manlove, 14 Ill. 213. 
{c] In New Jersey (1) ‘the pro- 
ceedings to foreclose a mortgage are 
in rem, and not against the person 
of the debtor (see supra § 1504). The 
principles of set-off do not apply. 
Nothing can be set up by way of 
satisfaction of the mortgage, in whole 
or in part, except payment. There 
must either have been a direct pay- 
ment of part of the debt, or an agree- 
ment that the sum proposed to be 


set off -should be received and 
credited as payment.’ Dolman _v. 
Cook, 14- Ns J. Eq.) 56, 68:) (2)? De- 


fendant cannot set up “a debt owing 
to him from the complainant or a 
claim for unliquidated damages which 
he has against the latter, untess there 
be an agreement between the parties 
that such debt or claim shall be re- 
ceived and credited as payment.” 
Corson v. Bailey, 129 A 145, 146; 
Parker vs Hartt, 32 N. J. Eq. 225 [aff 
382 N. J. Eq. 844]. Compare Fisher 
v. Bull, 52 N. J. Eq 298, 29 A 440 
(William L. Bull held in trust for 
Harry F. Worthington a certain mort- 
gage, made by Fisher and Furman. 
Fisher and Furman became sureties 
for such Harry F. Worthington on an 
attachment bond, and took as in- 
demnity an assignment of his inter- 
est in Such mortgage, and, by force 
of proceedings in such attachment 
suit, were forced to pay the judgment 
rendered therein against such Harry 
F. Worthington. Subsequently, Wil- 
liam lL. Bull and others, executors of 
Henry R. Worthington, purchased of 
Harry F. Worthington his interest 
in such mortgage, and took from him 
an assignment of all his interest 
therein. Upon a foreclosure of such 
mortgage by Bull, trustee, for the 
benefit of the last-mentioned as- 
signees, it was held that Fisher and 
Furman, the mortgagors, were en- 
titled, in equity, to set off the amount 
paid by them for such Harry F. 
Worthington under their prior assign- 
ment). (3) This rule of law has 
been modified by Chancery Act (1902) 
§ 61 (1 Comp. St. p 4383) which pro- 
vides that “in all [foreclosure] suits 
where the amount due on any mort- 
gage is in issue, all just set-offs 
shall be allowed in ascertaining the 
amount due .-.. in the same manner 
and to the same extent as the like 
set-offs are allowed in actions at 
law.” -Corson v. Bailey, supra. (4) 
Unliquidated damages “are not the 
proper subject-matter of a set-off in 
a foreclosure suit under existing 
laws.” Commonwealth ‘Title, ete., Co. 
v. New Jersey Lime Co., 86 N. J. 
Kg. 450, 452, 100 A 52 [quot Corson 
v. Bailey, supra]. 

[d] in the absence of a contrary 
statutory provision or an agreement 
between the parties, defendant in a 
foreclosure suit cannot set up by way 
of satisfaction of the mortgage, in 
whole or in part, a debt owing to him 
from complainant or a claim for 
unliquidated damages. Corson _ v. 
Bailey, (N. J.) 129 A 145, New Jer- 
sey statute see supra this note [c]. 

[e] Rule applied to claims or de- 
mands for: (1) Damages for breach 
of covenant of quiet enjoyment or 
seizin in plaintiff's deed to the mort- 
gaged premises. Merritt v. Gouley, 
58 Hun 372, 12 NYS 132, 20 NYCiv 
Proc 45; Tracy vy. Norvell, 92 Okl. 
240, 219 P 384, (2) Damages for 
breach of warranty, of the quality 
of personal property for the price of 
which a real estate mortgage was 
given. Lockwood v. McPherson, 
(N. W. Terr.) 6 WestLR 277. (38) 
Damages for conspiracy between the 
mortgagee and the mortgagors in 


(42°C. ai} 33. 


mortgage debt,®? and in a number 


fraudulently representing the condi- 
tion of the premises to induce the 
purchase thereof by defendant. 
Lathrop v. Godfrey, 3 Hun (N. Y.) 
739, 6 Thomps. & C. 96. (4) Damages, 
sustained by the mortgagor by reason 
of the failure of the mortgagee to 
build on the premises as agreed, may 
be set off in foreclosure by the as- 
signee with notice of the assignor’s 
agreement. Stephens v. Doxey, 58 
Utah 196, 198 P 261: (5) Damages 
sustained in an unauthorized proceed- 
ing, other than foreclosure to collect 
the debt. Fuster v. Cuelo, 2 Porto 
Rico Fed. 183. (6) Fraud and deceit. 
Secor v. Siver, 165 Iowa 673, 146 NW 
845; Sherwood v. Fred. O. H. Fincke 
Co., 196 App. Div: 97, 187 NYS 755. 
(7) Misrepresentations of vendor as 
to rentals of property. Northern 
Trust Co. v. Sanford, 308 Ill. 381, 139 
NE 603. (8) Overpayments of inter- 
est Matter of Jones, [1914] 1 Ir. 
188. (9) A portion of the loan with- 
held by the mortgagee. Conserva- 
tive Loan Co. v. Sarkey, 92 Okl. 257, 
219 P 107. (0) A mortgagee in pos- 
session may be compelled to account 
for waste and submit to a deduction 
therefor, but not if his possession 1s 
in some right other than that of the 
mortgagee. McMichael v. Webster, 
57 N. J. Bq. 295. 41 A 714, 73 AmMSR 
630. 

[f] In a suit by an insurer as as- 
signee of the mortgage the question 
of the forfeiture of the mortgagor’s 
right to recover against insurer for 
a fire loss on the mortgaged prem- 
ises by reason of noncompliance with 
material conditions of the insurance 
contract, and of-the liability of in- 
surer to the mortgagor, is properly 
raised and determined. Frontier 
Mortg. Corp. v. Heft, 146 Md. i, 125 
A 772. 

{g] Where defendant claims the 
same set-off in several suits for fore- 
closure, the set-off being more than 
the interest on the mortgage debts, 
he .will not be compelled to elect 
to which of the mortgages he will 
apply the set-off. McLane v. Geer, 3 
Edw. (N. Y.) 245. 

[h] The fact that the action is 
against defendants jointly (1) does 
not affect the principle involved, and 
where a_ deficiency judgment is 
sought in a foreclosure proceeding 
against husband and wife, the hus- 
band, under Civ. Pract. Act § 266, 
may set up a counterclaim against 
plaintiff’s assignor on participation 
certificates issued by plaintiff, and its 
allowance inures to the benefit of 
both defendants. American Guild v. 
Damon, 186 N. Y. 360, 78 NE ‘1081. 
(2) This right of set-off has also 
been based on the fact that defend- 
ant is personally liable for a de- 
ficiency rather than on a demand for 
a deficiency judgment. Bathgate v. 
Haskin, 59 N. Y. 533; Thornton v. 
Moore, 26 Mise. 120, 56 NYS 1100. 

[i] Equitable set-off.—KEquity has 
original jurisdiction in matters of 
equitable set-off, independently of the 
statute authorizing set-offs in actions 
at law. Printy v. Cahill, 235 111.534, 
85 NE 753. 

39. << Tll——Printys ve" Cahill, 2359 El. 
534, 85 NE 753. 

N. J.—Corson v. Bailey, 129 A 145 
(recognizing rule). 

N. Y.—Hall v. Hall, 30 HowPr 51. 

Pa.—Somerset Colliery Co. v. John, 
227 Pa. 228, 75 A 1085. 

Vt.—Hill v. Longe, 95 Vt. 441, 115 
A. 237 (rule stated but held inap- 
plicable). 

[a] Rule applied.—Where the evi. 
dence tends to show that it was the 
mutual understanding between the 
mortgagee and mortgagor that any 
credits. that mortgagor might be 
entitled to were to be deducted from 
the amount of the loan, the mortga- 
gor “is entitled to a reduction in 
the amount of his note to the extent 
that he can establish his counter- 


34 [42 6.5] 


of jurisdictions‘? even a claim against the mortgagee 
arising in a different transaction is allowed,** except 
when the claim is altogether foreign to the action ;*” 
but in most jurisdictions**® a claim of a defendant or 
an obligation of plaintiff which is unrelated to the 
mortgage is not the proper subject of counterclaim 
or set-off.*# 

A subsequent purchaser of the premises or equity 
of redemption,*® under and subject to rules else- 
where discussed,*® may*? or may not*® counterclaim 
or set off against the mortgagee or his assignee, 


claim, and this is true whether it;65; Bird v. Davis, 
be regarded as a set-off or a payment 
pro tanto of the debt.’ Printy v. 
Cahill, 235 Ill. 534,539, 85 NE 753. 

{b] Unliquidated claims which 
were in existence when the mortgage 
was given and which, by agreement 
between parties, were to be adjusted 
when the mortgage fell due and were 
in connection with its payment may 
be set off. Somerset Colliery Co. v. 


376. 


MORTGAGES 


L4Ns Se 
Dolman vy. Cook, 14 N. J. Eq. 56; 
Hendrickson v. Anderson, 6 N. J. Eq. 
594; White v. Williams, 38 


N. Y.—Lipman v. Jackson Archi- 
tectural Iron-Works, 
27 NE 975; Dart v. McAdam, 27 Barb. 
187; Warner v. Gouverneur, 
86; Irving v. De Kay, 10 Paige 319; 
Wolcott v. Sullivan, 


(§§ 1534-1535 


seeking foreclosure, claims that the mortgagor might 
have asserted. 

In an action by assignee of mortgage to fore- 
close,#? under and subject to rules elsewhere dis- 
cussed,°® the mortgagor or owner of the equity of 
redemption may®! or may not®? counterclaim or set 
off claims that he might have so asserted against 
the original mortgagee. i 

[§ 1535] F. Abatement and Revival’*—1. Before 
Decree. General rules as to abatement of .actions™* 
apply to actions or suits of this character.°> An 


Eq. 467; 47. See cases infra this note. 

[a] A purchaser who assumes the 
mortgage debt may show that the as- 
signment is colorable and fraudulent 
and that plaintiff really holds the 
mortgage for the benefit of one 
against whom a valid set-off exists. 
Lathrop v. Godfrey, 3 Hun (N. Y.) 
739, 6 Thomps. & C. 96. 

{b] Purchaser of the property 
who has assumed the debt has a 


N. J. Ea. 


2 SiN en Se 
1 Barb. 


6 Paige 117. 


John, 219 Pa. 380, 68 A 843. 


40. Unrelated claims see infra text 
and note 44, 
41, Ala—Thompson v. Menefee, 


211 Ala. 168, 100 S 107. 

Fla.—Bates v. Lanier, 75 Fla. 79, 
77 S 628. 

Ga.—Mahone vy, Elliott, 141 Ga, 214, 
80 SE 7138. ; 

Ill.—Smith y. Billings, 62 Ill, A. 
q7 [aff 170 Ill. 543, 49 NE 2d 2d. 

N. C.—New Bern Cotton Oil, etc., 
Co. v. Lane, 173 N. C. 184, 91 SE 953. 

Pa.—Somerset Colliery Co. v. John, 
219 Pa, 380, 68 -A. 843; Gumpert Vv. 
Ell, 4 Pa. Dist. 257; Gumpert v. Ell. 
7 Kulp 513; Ott v. Masters, 1 Lehigh 
ValLR 137. 

S.C. Mills v. Carrier, 30S. C, 617, 
9 SH 350, 741; Hattier v. Etinaud, 2 
S. C. Eq. 570. 

See Mendenhall vy. Hall, 134 U. S. 
559, 10 SCt 616, 33 Le. ed. 1012 
(Louisiana rule). 

{a] Liquidated claims may be set 
off. Somerset Colliery Co. v. John, 
219 Pa. 380, 68 A 843. : 

_ [b] Unliquidated claims.—A claim 
for damages growing out of a part- 
nership cannot be set up by defend- 
ant either as a set-off or a recoup- 
ment. Taylor v. Hardin, 38 Ga. 577. 

42. Davis Mercantile Co. v. Gillett, 
82 Fla. 340, 90 S 189; Ryan v. Martin, 
104 N. C. 176, 10 SE 169. 

{a] Breach of agreement made by 
creditor in other capacity.—The 
breach of a parol agreement existing 
between the maker of a mortgage 
note and the payee not in his in- 
dividual capacity, but as an officer 
of a corporation having no interest 
in the execution of the note, is not 
a proper subject of set-off or counter- 


claim. Davis Mercantile Co. v. Gil- 
lett, 82 Fla. 340, 90 S 189. 
{[b] Claim based upon defendant’s 


tax title, which cannot be litigated 
in foreclosure, is not the subject of 
set-off. Ryan v. Martin, 104 N. C. 
176,-:10 SE 169. 

43. But see supra text and note 
41 


44. Cal.—Placerville Gold Min. Co. 

v. Beal, 168 Cal. 682, 144 P. 748, 

MeKean ‘v. German-American Sav, 

Bank, 118 Cal, 334, 50 P 656. 
Conn.—Harral vy. Leverty, 50 Conn. 

46, 47 AmR 608. 

: —Ind.—Ball ‘v. Green, 90. Ind. 75. 


. Kan.—Winfrey v. Clapp, 86 Kan. 
887, 122 P 1055. 

Md.—Spencer y. Almoney, 56 Md. 
561, 

Mass.—Prudential Realty Co. v. 
Commissioner of Banks, 241 Mass. 


277, 1385 NE 221. 
Mich.—Adams v. Bradley, 12 Mich. 


346. 
Mont.—Collier v. 3 Mont. 
57 


142. 
N. J.—McMichael v. Webster, 

N. J. Eq. 295, 41 A 714, 73 AmSR 
630; Parker v. Hartt, 32 N. J. Eq. 
225; Onderdonk v. Gray, 19 N. J. Eq. 


Ervin, 


Oh:—Owen y. Miller, 10 Oh. St. 136, 
75 AmD 502. 


Okl.—Tracy v. Norvell, 92 Okl. 240,) 


219 P 384. 

Or.—Sears v. Martin, 22 Or. 311, 29 
P 890; Burrage v. Bonanza Gold, etc., 
Min. ‘Cot,)12..0r,.169,.6 2B 766. 

Porto Rico.—Cintron v. Banco Ter- 
ritorial, 9 Porto Rico 220. 


Vt.—Hill v. Longe, 95 Vt. 441, 115. 


A 237. 

“The amount to be ascertained is 
not what would be found due between 
the parties upon a general settlement 
of all debts, but what is due on the 


mortgage sued on.” Prudential 
Realty Co. v. Allen, 241 Mass. 277, 
278, 135 NE 221. To same effect 
Mayhew vy. Martha’s Vineyard Nat. 
Bank, 203 Mass. 511, 89 NE 919; 
Bird v. Gill, 12 Gray (Mass.) 60. 

[a] Counterclaim in tort not 


previously adjudicated, based upon 
an alleged groundless and malicious 
action by the vendor mortgagee, cast- 
ing a cloud on the mortgagor’s title, 
cannot be set up.. Tracy v. Norvell, 
92 Okl. 240, 219 P 384. Z 

{b] Defendant who has no inter- 
ext in the mortgaged premises, and 
is not liable for any deficiency, but 
who is made a party because he has 
a-lien or claim on the premises sub- 
ject to the mortgage, cannot set up 
a counterclaim consisting of an in- 
dependent cause of action in his fa- 
vor. Lipman v. Jackson Architec- 
tural Iron-Works, 128 N. Y. 58, 27 
NE 975. 

[c] Not tending to diminish or 
deteat plaintiff’s claim.—Code Civ. 
Proc. § 501 requires that a counter- 
claim, to be allowable, must tend in 
some way to diminish or defeat 
plaintiff's recovery. The contract of 
the mortgagees was to advance the 
sum secured by the mortgage in in- 
stallments as building work advanced. 
Before the last two advances were 
made a mechanic’s lien was filed. An 
agreement was then made, whereby 
the mechanic’s lienor subordinated 
its claim to the further advances to 
be made, and the mortgagees were 
to pay the claim of such lienor when 
the last two installments were 
earned. The mortgagees advanced 
the full amount of these last two 
installments and more, but even 
then the building was not carried 
to a stage of completion, which made 
the installments due and payable. In 
a suit to foreclose the mortgage the 
mechanic’s lienor was not allowed to 
set up as a counterclaim the orders 
which the mortgagees had promised 
conditionally to pay. Lipman v. 
Jackson Architectural Jron-Works, 
128 Nw Y. 58.27 NE 975 [appr but 
dist Hunt v. Chapman, 51 N. Y. 555). 

45. Rights of subsequent pur- 
chasers see supra §§ 740-884. 


46. See Assignments §§ 149, 150; 
Set-Off and Counterclaim [34 Cyc 
Tb1i4< 


valid countérclaim against the mort- 
gagee for the amount of an insur- 
ance policy on the property where the 
insurance has become uncollectable 
by reason of the mortgagee’s failure 
to obtain a consent of the company, 
needed to keep the policy in force. 
Ottawa First Nat. Bank v. Renn, 63 
Kan. 334, 65 PB 698. 

48. See cases infra this note. 

{a] Thus the purchaser cannot set 
up as a counterclaim in the suit to 
foreclose the mortgage a fraud prac- 
ticed on him four years after the 
mortgage was given, by a stranger 
to the mortgage, the mortgagee not 
being connected with the fraud by 
any testimony. Reed v. Latson, 15 
Barb... CN. -Y)) 9: 

[b] Counterclaim.— A purchaser 
subject to a mortgage, against whom 
no personal claim is made, cannot 
set up a counterclaim for the al- 
leged breach by plaintiff of a contract 
to convey land to such defendant 
upon consideration received. Agate 
Vv. King, i AbbPr (N.¥s) 592 

= weer Supra § 1097. 

ghts' o assignee 
equa’ 

5 ee Assignments §§ 149, 150; 
Set-Off and Counterclaim [34 Cye 


751]. 
American Guild v. Damon, 186 


See supra 


51. 
N. Y. 360, 78 NE 1081 (Civ. Pract. 
Act § 267; Personal Prop. L. § 41); 
Bennett v. Bates, 26 Hun 364 [mod 
on other’ grounds 94 N. Y. 354]; Hart- 
ley_v. Tatham, 24 N. Y. Super. 246, 
26 HowPr 158 [mod on other grounds 
2 Abb. Dec. 333, 1 Keyes 223]. 

52. Weil v. 


Fischer, 42° N.Y) 
Super. | 32; Blakely v. Twining, 69 
Wis. 238, 34 NW 132. See Markle v. 


Osborne, 197 App. Div. 906, 188 NYS 
15 (judgment obtained by the mort- 
gagor against the mortgagee for 
burning buildings on the premises 
not allowed as counterclaim), 


53. Plea in ahbat 
g ehe. ement see infra 
F 54. See (Abatement and Revival 
Pagdlcae Diaplipe 
55. See infra this section; and 


ee § 1536 
a] Ancther action pending.—In 
an action still pending for the Tae 
tion of lands, a defendant asked for 
the foreclosure of a mortgage made 
to her by a codefendant, and the 
relief was denied, on the ground that 
the mortgagor and mortgagee were 
cotenants. In a new suit to fore- 
close the mortgage the defense of 
former Suit pending’ cannot be 
maintained, since no decree of fore- 
closure could have been rendered -in 
the former suit. Trimmier v. Hardin, 
32 8S. C. 600, 11 SE 103. 

{b] Another action in federal 
coyrt.—To an action in a court of 
this state, for the foreclosure of a 
mortgage, the answer of the mort- 
gagor alleged the pendency of a sub- 
sequent suit in the district eourt of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| 
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_the United States, 


. foreclosure 


. PR > Vaede 4h dee 


§§ 1535-1537] 


agreement to dismiss the action on compliance with 
certain conditions is not a matter that can be 
_ pleaded in abatement.5¢ 


Death of plaintiff.57 


treated as a mere irregularity.** 
Death of defendant.®* 


parties.®* 
[§ 1536] 2. After Decree. 


in the nature of 
a creditor’s bill brought against him 
and plaintiff in the foreclosure suit 
and her husband, in which complain- 
ants, judgment creditors of the hus- 
band, asked a decree that the mort- 
gagor should pay to them money due 
upon the mortgage, which was 
averred to belong to the husband, and 
not to plaintiff in the foreclosure 
suit; and the answer prayed that the 
suit might be stayed 
until the suit in the United States 
court should be determined. On de- 
murrer it was held that the answer 
was not sufficient, either as a bar 
to the action or as a ground for 
asking a stay of proceedings. A 
prior action is not abated by a plea 
of another action for the same 
cause, between the same _ parties, 
afterward commenced. The rule that 
a subsequent action is abated by a 
former one between the same parties, 
for the same cause of action, it 
seems, is confined to cases where 
both actions are pending in courts 
of the same state or government; and 
in general the parties must be not 
only the same persons, but must be 
the same as plaintiffs and as defend- 
ants. Wood v. Lake, 13 Wis. 84. 

[c] BPendency of similar action.— 
A foreclosure suit is not abated or 
barred by the mere pendency of a 
similar action against the mortga- 
gor in the same or another court. 
West v. Morris, 2 Disn. (Oh.) 415. 

56. Nelson v. Reidelbach, 68 Ind. 
A. 19, 119 NE 804. 

57. Death of plaintiff generally 
see Abatement and Revival §§ 260- 
268, 

58. See statutory provisions, 

{a] In California (1) Code Civ. 
Proc. § 385 provides that an action 


does not abate by the death of a’ 


party if the cause of action survives. 
Union Sav. Bank v, Barrett, 132 Cal. 
453, 64 P 7138, 1071. (2) Where pend- 
ing an action of foreclosure.a promis- 
sory note and mortgage are regu- 
larly assigned, and subsequently are 
distributed by the decree of distribu- 
tion in the estate of the assignee, 
the distributee, as a Successor in in- 
terest, has the right, under Code Civ. 
Proc. § 385, to be substituted as 
plaintiff in the foreclosure suit, not- 
withstanding neither the assignee in 
his lifetime, nor his representative 
after his death, had been substituted 
as plaintiff. Blinn Lumber Co. v. 
McArthur, 150 Cal. 610, 89 P 436. 

[b] In Maryland, under the stat- 
ute which is very liberal in prevent- 
ing abatement, the death of a bond- 
holder made a party to foreclosure 
proceedings need only be called to 
the attention of the court for such 


In the absence of statutes 
abrogating or modifying the common-law rule,®® a 
foreclosure suit will abate on the death of complain- 
ant pending the action,®°® and must be revived by his 
personal representative® or heir,®! as the case may 
be, although abatement does not result from the 
death of one of the several suing trustees®? or from 
the death of an intervening bondholder.** 
ure to revive an action on the death of the mort- 
gagee and substitute his executor, and the entry of 
a decree in his own name, has been sometimes 


Also at common law the 
death of the mortgagor causes the suit to abate ;% 
but it does not abate on the death of parties de- 
fendant, who were joined on account of some inter- 
ests in the subject matter or some ultimate liability 
for the mortgage debt, but were: not necessary 


After the making of a 
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decree foreclosure proceedings are not abated by the 
death of the mortgagee®* or by the death of the 
mortgagor,®® although in the latter case statutes’? 
sometimes impose a delay in making the sale or re- 
quire the joinder of the personal representatives.”! 
The death of an adverse claimant before confirma- 
tion of sale may require an order reviving the cause 
against his successors before a valid order of con- 
firmation can be entered,’? but no order of revivor 
is necessary where one already a defendant has suc- 
ceeded to all the rights of deceased mortgagor.”* 

[§ 1537] G. Rights of Junior Encumbrancers—l. 
A junior encumbrancer,’* either bring- 
_ing his own suit’ or intervening’ in that of the senior 


lienor,’® has the right to contest the superiority of 


steps as may be proper. Middendorf 
v. Baltimore Refrigerating, etc., Co., 
117 Md. 443, 84 A 150. 

{c] In Michigan, upon the death 
of complainant, his: personal repre- 
sentative is permitted to proceed 
with the suit upon “proper sugges- 
tion” to the court. Haines v. Kent 
cag Judge, 155 Mich, 417,119 NW 


{[d] In New York, if pending suit 
to foreclose plaintiff dies, having ap- 
pointed the mortgagor one of his ex- 
ecutors, the action does not abate 
but may be prosecuted by a coex- 
ecutor. McGregor v. McGregor, 35 
ING alee 

59. See Abatement and Revival 


§ 399. 

60. Koger v. Weakly, 2 Port. 
(Ala.) 516; Gray v. Webb, 2 Root 
(Conn.) 257; Vail v. Ely, Wright 
(Oh). 518. : 

61. Atchison v. Surguine, 1 Yerg. 
(Tenn.) 400 (where a mortgagee files 
his bill to foreciose the mortgage and 
dies, his heir, or the assignee of the 
heir, may maintain a bill of revivor 
to revive the suit without joining the 
personal representative of the mort- 
gagee). 

62. Shaw v. Norfolk County R. 
Co., 5 Gray (Mass.) 162. 

[a] Thus a foreclosure suit by the 
trustees in a mortgage is not abated 
by the death of one of them, but must 
be postponed until the vacancy is 
filled. Shaw v. Norfolk County R. 
Co., 5 Gray (Mass.) 162.- “i 


63. Weed v. Gainesville, 
Co., 119 Ga. 576, 46 SE 885. 

[a] Thus an action is not abated 
by the death of one of the bond- 
holders who was allowed to inter- 
vene, nor is it necessary to bring 
in his executor, as the trustees rep- 
resent all the bondholders. Weed v. 
Gainesville, etc., R. Co., 119 Ga. 576, 
46 SE 885. 

64. Smith v. Joyce, 14 Daly 73, 
3 .-NYSt 560,) LLY Civ.Proc 257. 

65. Death of defendant generally 
see Abatement and Revival §§ 269- 
278. 

Effect of death of mortgagor gen- 
erally ‘see supra § 1019. 

Jurisdiction over deceased mortga- 
gor’s estate see supra § 1520. 

66. Wright v. Phipps, 58 Fed. 552; 
Avery v. Ryerson, 84 Mich. 3862; 
Cincinnati Sav. Soc. v. Jones, 6 Oh. 
Dec. (Reprint) 778, 8 AmLRec 96: 
Stubbings v. Umlah, 40 N. S. 269 
(stating the rule). See also Abate- 
ment and Revival § 399. 

67. Hancock v. Hancock, 22 N. Y. 
568; Daniels v. Moses, 12 S. C. 130. 

68. Robinson v. Brisbane, 67 N. Y. 
606; Lynde v. O’Donnell, 12 AbbPr 
(N. Y.) 286, 21 HowPr 34; Bryant v. 


etc., 


the alleged elder lien,’’ or the validity of the mort- 
gage under which it is claimed,’® but not the validity 
of an assignment of the senior mortgage to the party 
suing to foreclose it, where the instruments are pro- 
duced and the original mortgagee concedes title in 
plaintiff,7° although it has been held that the subse- 
quent liencr may raise objections showing that 
plaintiff has no title.®° 


The subsequent lienor can- 


McCollum, 4 Heisk. (Tenn.) 511. 

69. Childs v. Ferguson, 181 Fed. 
795, 104 CCA 305; Cowell v. Buckelew, 
14 Cal. 640; Nagle v. Macy, 9 Cal. 
426; Leake v. Bundy, 48 Hun 208. 
15 NYSt 542; Harrison v. Simons, 3 
Haw. : CNL oY. 394; Stubbings v. 
Umlah, 40 N. S. 269 (on ‘the ground 
that the heir could exercise the right 
of redemption). ! 

[a] Reason for rule.—‘‘The decree 
already made and entered, before the 
death of the mortgagor, can be en- 
rolled and executed, notwithstanding 
the death; and it will bind all: who 
can possibly claim any’ interest in 
the property under him. The decree 
is to be enforced against the prop- 
erty, by a sale and conveyance of 
title to a purchaser; and this will be 
effectual at least to pass the title 
from the time the: decree was pro- 
nounced.”’ Harrison v. Simons, 3 
Haw. (N. Y.) 394. 

See statutory provisions. i 
Kronenberger v. Heinemann, 

A. 156. 

[a] Need of suggestion of death. 
—Where, after a decree of foreclo- 
sure defendant died, and there was 
no suggestion of his death, and no 
action of the court in regard thereto, 
and no order directing the execution 
of the decree, the sale of the prop- 
erty and the ratification thereof was 
considered irregular and improvident, 
and was set aside on appeal. Appold 
v. Prospect Bldg. Assoc., 37, Md. 457. 

72. De Yampert v. Manley, 127 
Ark. 1538, 191 SW 905. ; 

73. Perry v. Covington Sav. Bank, 
etc., Co., 195 Ky. 40, 241 SW 850. 

74 Rights of junior mortgagee see 
infra § 1538. 


75. See supra § 1101. 
76. See infra § 1585 et seq. 
77. Scrivener v. Dietz, 68 Cal. 1, 


8 P 609, Bleidorn v. Abel, 6 Iowa 5; 
Smith v. Smith, 4 Ky. Op. 322. 

[a] Judgment creditors who were 
made parties by mistake and whose 
liens are subsequent to the mortgage 
cannot attack its validity. Spring v. 
short 90 N. ¥. 538, 16 NY WklyDig 

78. Howell v. McCrie, 36 Kan. 636, 
14 P 257. 59 AmR 584. 

[a] After mortgagor has waived 
his defenses, by making default, to 
a prior mortgage taken in the name 
of a third person, to defraud credi- 
tors or to escape taxation, the valid- 
ity of such mortgage cannot be 
attacked by a subsequent encum- 
brancer. Nichols v. Weed Sewing 
Mach. Co., 27 Hun 200 [aff 97 N. Y. 
650 mem]. 

79. Markson v. Ide, 29 Kan. 649. 
cece Manne vy. Carlson, 49 App. Div. 


~ 
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not have the first mortgagee’s sale set aside or 
annulled except for good and sufficient reasons ;** 
and although he can require the property covered by 
the respective liens to be so marshaled as to produce 
satisfaction for both if possible,** the senior mort- 
gagee cannot be compelled to delay his proceedings 
to enable junior encumbrancers to ‘settle their rights 


as between themselves.** 
[§ 1538] 2. Junior Mortgagee.** 


gagee who will be injured by the foreclosure of the 
prior mortgage®® is entitled to contest its foreclosure 
on the ground that it is invalid for any reason,*® 
that the alleged superior lien is actually subordi- 
nate,’? that the amount claimed is excessive,** that 
the suit is premature,*® or, except where the junior 
mortgage was expressly made subject to the prior 
mortgage, that the senior mortgage 1s barred by 
limitation;®! but the junior mortgagee cannot set up 


81. Harris v. Hooper, 50 Md. 537. 

Who may set aside sale see infra 

1867. 
: g2. State v. tna L. Ins. Co., 117 
Ind. 251, 20 NE 144;, Knox v. Moser, 
69 Iowa 341, 28 NW 629; Vanmeter v. 
Savage, 60 SW 646, 22 KyL 1476; 
Sowell v. Cox, 10 Rob. (La.) 68. See 
generally Marshaling Assets and Se- 
eurities 38.C. J. p 1364. 

[a] Rights in separate properties. 
—A mortgagee who asserts the right 
to foreclose his mortgage to the ex 
clusion of a subsequent lienor cannot 
object to such lienor’s enforcing his 
lien, to the exclusion of such mort- 
gagee, on other property to which 
his lien applies, and on which such 
mortgagee also claims a similar lien 
for any possible deficiency. Compton 
v. Jesup, 68 Fed. 253, 15 CCA 397. 

[b] In New York, a subsequent 
lienor is not entitled to a determina- 
tion of the amount of his claim, 
where his answer was not served on 
the other defendant, but he is rele- 
gated to the usual application for dis- 
tribution of any surplus. Clement v. 
Congress Hall, 72 Misc. 519, 132 NYS 
16. 

Order of offering for sale see infra 

1830. 

: 68. Lynn v. McCue, 96 Kan. 114, 
115, 150 P 523 [cit Cyc]; Miller v. 
Case, Clarke (N. Y.) 395. 

84. Other rights of junior mort- 
gagee see supra §§ 444 et seq, 701, 
1101, 1116, 1218, 1254 text and notes 
63 and 64; §§ 1262, 1263, 1265, 1301, 
1361 text and notes 96 and 97; §§ 
1376, 1398, 1421, 1434, 1459; and infra 
§§ 1580, 1779, 1801, 1867, 1911, 2006, 
2025. 

Redemption by see infra § 2129 et 
seq. 4 

85. Carpentier v. Brenham, 40 Cal. 
221; Coleman v. Witherspoon, 76 Ind. 
285; Mann v. Thayer, 18 Wis. 479; 
and cases infra this section. 

[a] fo enhance his own security. 
—The principle on which a junior 
mortgagee may defend an action to 
foreclose a prior mortgage is that 
he has a right to defeat the prior 
mortgage in any way that, he can 
in order to increase his own Security. 
Carpentier v. Brenham, 40 Cal. 221; 


Coleman v. Witherspoon, 76 Ind. 
285. 
@6. Watkins v. Perry, 25 Colo. A. 


425, 139 P 551; Coleman v. Wither- 
spoon, 76 Ind. 285; Pickerskill v. 
Brown, 7 La. Ann. 297; New York L. 


Ins., sete: | Co. “ve «Staats, 21> Barb; 
(N. -Y.) 570. 

[a] Defective execution. — New 
York I./Ins., ete, Co. “v, Staats)! 21 
Barb. GN. We)Ded: 

{b] Fraud.—Pickersgill v. Brown, 


Wie WaveAnn. 29s 
[ce] Want of consideration.—Cole- 
man v. Witherspoon, 76 Ind. 285. 
{d] Mortgage not registrable.— 
Under a Canadian practice rule a 
junior mortgagee may raise the ob-’ 
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gages.°* 


usury ‘if the mortgagor has not done so.*? 
junior mortgagee is entitled to assert his rights and 
have them recognized by means of a cross bill,?® and. 
to insist upon an equitable marshaling of the prop- 
erty liable to the satisfaction of the respective mort- 
The junior mortgagee cannot set up in- 
dependent claims against the first mortgagee or a 


[§§ 1587-1542 
The 


codefendant which do not grow out of the mort- 


gages in suit.% 
[§ 1539-1541 | 


A junior mort- 


ment.?® 


jection that the first mortgage was 
not registrable and could not be fore- 
closed, although he had failed to file 
a defense to the action. Reeves & 
Co., Inc. v. Stead, (Sask.) 13 DomLR 


oaes 25 WestLR 37, 4 WestWkly 
87. Simmons Hardware Co. v 


Brokaw, 7 Nebr. 405; First Nat. Bank 
v. Tamble, (Tenn. Ch. A.) 62 SW 308. 

88. Carpentier v. Brenham, 40 Cal. 
221 (the junior mortgagee may show 
that the claim of the senior mort- 
gagee is exaggerated). 

89. Papadakos vy. Soares, 177 Cal. 
411, 170 P 1114. - 

{a] Thus an agreement between 
the senior and junior mortgagees, on 
sufficient consideration, that the for- 
mer will not foreclose before a cer- 
tain date and will make the latter a 
party to the proceeding is enforce- 
able. Papadakos v. Soares, 177 Cal. 
ceil ale ies See 

90. Park v. Prendergast, 
Civ AcE 6.6, 12a Sito os 

Subject to senior mortgage gener- 
ally see supra § 8. 

91. Carpentier v. Brenham, 40 Cal. 


4 Tex. 


221. 

Limitations generally see supra 
§§ 1074-1079. 

92. Stickney v. Moore, 108 Ala. 


590, 19 S 76; Union Nat. Bank v. In- 
ternational Bank, 123 Ill. 510, 14 NE 
859; Churchill v. Cole, 32 Vt. 93. 

Usury as defense generally see 
Usury [389 Cyc 1018 et seq]. 

$3. Stockton Sav., ete. Soc. v. 
Harrold, 127 Cal. 612, 60 P 165; Ohio 
Sav. Bank, ete., Co. v. Strausz, 14 
oe CirsiCtzgNe oSy ols 2) Om CirsaLCt. 

[a] Although the first mortgagee 
dismisses his suit, the second mort- 
gagee who has been made a party 
may be granted relief upon his cross 
petition to have the cloud of the first 
mortgage removed from the property 
by a Sale in parcels. Ohio Sav. Bank, 


etc. Co. vs StrauszZ LecOhe Cire iC: 
INES: 545 hs akOhe Cir iCta 2 68s 
Vea bill generally see infra § 
$4. Gaither v. Clarke, 67 Md. 18, 8 
A 740; Rogers v. Holyoke, 14 Minn. 
220; First Nat. Bank vy. Tamble, 
(Tenn. Ch. A.) 62 SW 308. See Ber- 


tran v. Mullenhoff, 3 Porto Rico Fed. 
380 (insufficient agreement that 
junior mortgagees will be paid by 
senior). See also infra § 1830; and 
generally Marshaling Assets and Se- 
curities 388 C. J. p 1364. 

_{a], Compelling resort to personal 
liability.—(1) The rule of marshaling 
does not give the second mortgagee 
the right to compel the holder of the 
prior mortgage to. resort to the per- 
sonal liability of the mortgagor, in- 
stead of proceeding against the land. 
McKinstry v. Curtis, 10 Paige (N. Y.) 
508. (2) Nor does the doctrine re- 
quire resort to the personal liability 
of others. Schroeder yv. Arcade 


3. Assignee of Junior Mortgagee. 


To support the equitable rights of an assignee of a 
junior mortgage, it is not necessary that he should 
have given the first mortgagee notice of the assign- 


[§ 1542] H. Leave To Sue.°? In some cases, under 
general rules elsewhere discussed,°* leave to sue may 
be a condition precedent to bringing an action to 
foreclose a mortgage,®® as where the mortgaged 


Theater Co., 175 Wis. 79, 184 NW 
542. 
{b] She part cf the premises sold 


under the senior mortgage may be 
excepted in a bill to foreclose the 
subsequent mortgage. Sedam _ v. 
Williams, 21 F. Cas. No. 12,609, 4 Mc- 
Lean } 

{c] Upon a sale under the junior 
mortgage.the junior mortgagee is 
not bound to see that an amount 
sufficient to satisfy prior liens is 
realized, nor is the prior mortgagee 
bound to take notice of such sale 
and bid. Herrick v. Tallman, 75 Iowa 
441, 39 NW 699. 

95. Bybee v. Hawkett, 12 Fed. 649, 
8 Sawy. 176; Stockton Sav., etc., Soc. 
v. ‘Harrold, 12%. @al./.612; 6022" 265; 
Conover v. Sealy, 45 N. J. Eq. 589, 
19 A 616. 

[a] A diversion of prior mort- 
gage funds is not a matter of which 
a junior mortgagee can complain by 
way of set-off or counterclaim in the 
suit to foreclose the prior mortgage. 
Mississippi Valley Trust Co. v. Wash- 
ington’Northern R. Co., 212 Fed. 776. 

96. Swift v. Edson, 5 Conn. 531. 

97. Conditions precedent generally 
see supra §§ 1081-1088. 

Leave to suei 
For deficiency see infra § 1992. 

On debt see supra § 646. 

98. See Bankruptcy §§ 170, 174, 
395; Executors and Administrators 
§ 1835; Pleading [31 Cyc 519]; Re- 
ceivers [34 Cyc 411, 419, 423, 508]. 

99. See cases infra this section. 

[a] In New York (1) while an ac- 
tion to foreclose is pending or after 
final judgment for plaintiff therein, 
no other action shall be commenced 
or maintained to recover any part 
of the mortgage debt, without leave 
of the court in which the former ac- 
tion was brought. Code Civ. Proce. 
§ 1628. (2) Statute construed in 
Reichert v. Stilwell, 172 N. Y. 83, 64 
NE 790; Dudley v. Third Order Cong. 
St. Francis, 138 N. Y. 451, 34 NE 281; 
Scofield v. Doscher, 72 N. Y. 491; 
Equitable L. Ins. Soc. v. Stevens, 68 
N. Y. 341; Crandall v. Bast Side 
Club, 190 App. Div. 818, 180 NYS 
814; Darmstadt v. Manson, 144 App. 
Div. 249, 128 NYS 992; Morrison v. 
Slater, 128 App. Div. 467, 112 NYS 
855; Abbott v. Easton, 122 App. Div. 
274, 106 NYS 970 [rev on other 
grounds 195 N. Y. 372, 88 NE 572]; 
Matter of Byrne, 81 App. Div. 74, 80 
NYS 977; Castelli v. Trahan, 77 App. 
Div. 472, 78 NYS 950; Leighton v. 
Leighton Lea Assoc., 62 Misc. 73, 114 
NYS 918. See also supra § 646; and 
infra § 1992. (8) The statute does 
not apply to a case where the action 
for foreclosure was brought in a 
foreign jurisdiction. New York L. 
Ins. Co. v. Aitkin, 125 N. Y. 660, 26 
NE 732; Mutual L. Ins. Co. v. Smith, 
54 N. Y. Super. 400, 19 AbbNCas 69, 
See also supra § 646. 

Contempt see Contempt :§ 26. 


: ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1542-1544] 


property is in custodia legis. 


[§ 1543] I. Restraining ‘Foreclosure.*2—1, In Gen- 
In a proper ease* a court of equity may, within 
its sound discretion,* restrain foreclosure proceed- 
ings,° and this may ‘be done on a supplemental bill 
in a suit to redeem from a mortgage.® 
[§ 1544] 2. Grounds—a. In General. 
eution of an action for the foreclosure of a mort- 
gage may be restrained on the ground of fraud or 
duress in the inception of the mortgage,’ where the 
- mortgagor’s signature is forged,’ where the mort- 
gage was given without consideration,? where the 
mortgage is given to secure the payment of money 
under an invalid contract,!° where the creditor is 


eral. 


1. See cases infra this note. 

[a] In hands of receiver.—Jerome 
Vo Me@arter, 92-50. (S.- 734, (24 1. ed. 
136; Mulcahey v. Strauss, 151 Ill. 70, 
37 NE 702; Heffron v. Knickerbocker, 
57 Til. A. 339; Muncie Nat. Bank v. 
Brown, 112 Ind. 474, 14 NE 358. 

{b] Involved in bankruptcy or in- 
solvency proceeding’s.—Fidelity Trust 
Col eve *GHies Cart Coy 265 Med: °737; 
Broach v. PoweH, 79 Ga. 79, 3 SE 
763; Miller v. Hardy, 131 Ind. 13, 29 
NE 776; Jayne y. Preston, 7 Ky. Op. 
90; Lenihan v. Hamann, 55 N. Y. 
652 mem [aff 14 AbbPrNS 274]. 

Preperty in custodia legis see cross 
references 31 C. J. p 356 note 59. 

2. Generally see Injunctions 32 
(Gis eg coke i 

Restraining exercise of power of 
sale see supra §§ 1350-1370. 

Restraining foreclosure by: 
mee and possession see supra § 

1328. 

Exercise of power of sale see supra 

§§ 1350-1370. 


3. Grounds for relief see infra 
§§ 1544, 1545. 
4 Stoeckle v. Rusenheim, 10 Del. 


Cho195;..87. A> 1006, 

5. U. S.—Milliken v. Barrow, 5d 
Fed. 148. 

Ala.—Lyons v. Jacoway, 205 Ala. 
456, 88 S 599. 

Ark.—Prall 97 Ark. 


v. Richards, 
13ba iso SW 595; 
-Cal.—Waymire v. San Francisco, 
ete., Co., 112 Cal. 646, 44 P 1086. 
Colo.—Dorsey v. Armor, 10 Colo. A. 
2DOWDOF LE. aes 
Conn.—Doty v. Whittlesey, 1 Root 


310. 

Del.—Stoeckle v. Rosenheim, 10 
Del. Ch. 195, 87 A 1006. 
Fla.—Matheson v. Thompson, 20 


Fla. 790. 
Ga.—Hollingsworth v. North Amer- 
ican Deposit Co.,97 Ga. 391, 24 SE 35. 


Tll.—Long v. Little, 119 Ill. 600, 8 
NE 194. 

lowa.—Otcheck v. Hostetter, 77 
Iowa 509, 42 NW 383. 

Kan.—Sheldon y. Motter, (A.) 53 
P.89. 

La.—Siekman v. Schwartz, 128 La. 
9, 54 S 405. 

Md.—EHakle v. Hagan, 101 Md. 22, 
60 A 615. 
. Mass.—Kilborn v. Robbins, 8 Allen 
466. . 

Mich.—Haescig v. Brown, 34 Mich. 
503. 

Minn.—Belote v. Morrison, 8 Minn. 

Miss.—Gray v. Bryson, 87 Miss. 


304, 39 S 694. 
Mo.—Gregg v. Hight, 6 Mo. A. 579. 
Mont.—Dehnert v. Union Cent. L. 
Ins. Co., 74, Mont. 104, 239 P 773. 
N. J.—McCotter v. De Groot, 19 N. 


J. Eq. 72 [rev on other grounds 19 
N. Js Ba. 531). 

N. Y.—Bennett: v. Stevenson, 53 N. 
Y. 508. 

N. C.—Harrison vy. Bray, 92 N. 
C. 488. 

N. D.—Beyer v. North American 
Coal, ete; Co... 32: N. Di» 642,> 156 
NW 204. a 

Oh.—Totten v. Lawton, 8 Oh. Cir. 
Ct -37%'4, Oh: Cir, Dec. ‘51:8. 

Or.—Pearson v. Richards, 106 Or. 


MORTGAGES 


[42 CxS.) 287 


attempting to use the mortgage as a means of op- 


The prose- 


(8,21 P 67s 


Pa.—Breitenbach v. Bush, 44 Pa. 


313, 84 AmD 442, 


Porto Rico.—Narvaez vy. Gonzalez, 
16 Porto Rico 182. 
iaae I.— Grossman vy. Everett, 94 A 


Tex.—Pavey vy. McFarland, (Civ. 
A.) 234 SW 591. 
Va.—Saunders v. Baltimore Bldg., 


ete., Assoc., 99 Va. 140, 37 SE 775. 
W. Va.—Vance v. Ellison, 76 W. 
Va.-592, 85 SE: 776. 


6. Lyons v. Jacoway, 205 Ala. 456, 
88 S 599. 
atk Ala.—Bergen v. Jeffries, 80 Ala. 
Ga.—Hollingsworth v. North Amer- 
atid Sake ete., Co., 97 Ga. 391, 24 


" Minn.—Belote v. Morrison, 8 Minn. 
7. 

N. Y.—Bennett v. Stevenson, 53 N. 
Y. 508. 

N. D.—Beyer v. North American 
spp etc., Co., 32 N. D. 542, 156 NW 

Oh.—Totten v. Lawton, 8 Oh, Cir. 
CE 864 Ohi, Cir. Dec. 518: 

{a] Fraud as to mortgagor’s 
creditors.—An injunction will not be 
granted to restrain the foreclosure 
of a mortgage, at the suit of a pur- 
chaser of the property at execution 
sale, on the ground that the mort- 
gage is contrary to the _ statutes 
against fraudulent conveyances, 
where complainant is not a creditor 


and the execution creditors are not 
made. parties to the feu Baird v. 
Warwick Mach. Co., Fed. 386. 


[b] Failure to vessina othe fail- 
ure to rescind a mortgage claimed to 
have been procured by fraud will 
prevent the grant of the relief by in- 
junction. Sherwood v. Fred O. H. 
Fincke Co., 196 App. Div. 97, 187 NYS 


755. 

8. Siekman vy. Schwartz, 128 La. 
9, 54-S 405. 

9. Greenwell v. Roberts, 7 La. 63; 
Briggs v. Langford, 107 N. Y. 680, 14 
NE 502. 


10. Vance v. Ellison, 76 W. Va. 
592, 85 SE 776. 


11. McCalley v. Otey, 90 Ala. 302, 
Sie Lba: 
[a] When motives of creditor im- 


material.—If the money secured by a 
mortgage is justly due, the motives 
of plaintiff in foreclosure, in acquir- 
ing an assignment of it and in fore- 
closing it, and his refusal to assign it 
to a third person, the money due be- 
ing tendered to him, lay no ground 
for an injunction against the prose- 
ecution of the foreclosure suit. Davis 
v. Flage, 35 N. J. Eq. 491; aes 


vy. Brown, 127 N.C. 51, 37 

12. U. S.—Milliken v. Barrow, 55 
Fed. 148. 

Ala.—Toney v. Burgess, 208 Ala. 55. 
93 S 850. 

Ark.—Prall v. Richards, 97 Ark. 
185, 183 SW 595. 

Del.—Stoeckle v. Rosenheim, 10 


Del. Ch. 195, 87 A 1006. 
Ga.—Colesbury v. Dart, 59 Ga. 839, 
N. Y.—In re Westminster Presb. 

Church, 170 App. Div. 439, 154 NYS 

361; Vanderkemp vy. Shelton, Clarke 

321. 


_* By Juan D. MIRANDA (§§ 15438-1550). 


pression or to coerce the debtor in a separate mat- 
ter,!4 or on any other grounds sufficient to justify 
the interposition of chancery.?? 
should not be taken on account of any matters which 
properly constitute a defense to the foreclosure 
suit!® or which do not show it to be illegal or un- 
conseionable for the suit to proceed.1* The pendency 
of an action brought against the holder of a mort- 
gage to declare the mortgage void and cancel it is 
no ground for an injunction restraining the prose- 
eution of a subsequent foreclosure suit brought by 
the mortgagee on the mortgage.'® 
not restrain foreclosure proceedings, on the ground 


But this action 


A mortgagor can- 


Or.—Pearson v. Richards, ‘106 Or. 
(9% 2201 Pee 7 

[a] Where cloud on title will re- 
sult from the foreclosure, the pro- 
ceedings may be restrained. Prall 
v. Richards, 97 Ark. 135, 133 SW 5965, 

13. See cases infra note 14. See 
also infra § 1555. 

Defenses see supra §§ 1529-1533. 

14. U. S—Matthews v. Warner, 6 
Fed. 461 [aff 112 U, S. 600, 5.SCt 312, 
28 L. ed. 8511]. 

Del.—Fowell v. 5 Del 
Ch, se o8 


Slaughter, 


Citizens’ Bank v. ‘Cook, 
2ATS AAS 
486 


La.—Williams v. Douglass, 47 La. 
Ann. 1277, 17 S 805; Snow v. Trotter, 
3° Las Anns "2683 Woodward?) sv. 
Dashiell, 15 La. 184. 

Mich.—Crow v. Conant, 90 Mich. 
247, 51 NW 450, 30 AmSR 427. 

N. J.—Commonwealth Title, ete., 
Co. v. New Jersey Lime Co., 86 N. 
J. Eq. 450, 100 ‘A 52; Davis v. Flagg, 
35 Ne J. Hataoa. 

N. Y.—Davidson v. John Good 
Cordage, ete, Co., 68 App. Div. 366, 
71 NYS 565; Daily v. Kingon, 41 How 


Prez: 

N. C.—Williams v. Brown, 127 N. 
CoD LoS Bios 

Pa.—Davis v. Malone, 250 Pa. 557, 
95 A 702; Savings Fund v. Ball, 3 
LegRec 2038. 

Wash.—Sabin v. Smith, 107 Wash. 
65655 1:82 2) 589: 

{a] Tllustration.—A testator own- 
ing a duly recorded mortgage ap- 
pointed the mortgagor his executor. 
The mortgage was inventoried as 
part of the estate, and was subse- 
quently assigned to a legatee under 
an order of distribution. The ex- 
ecutor then sold the mortgaged land, 
falsely representing to the purchaser 
that it was not encumbered. Ths 
purchaser, relying thereon, paid the 
purchase money without investigat- 
ing the records. It was held that 
the purchaser could not enjoin the 
legatee from foreclosing the mort- 
gage, since, both parties being inno- 
cent, the purchaser must suffer, be- 
cause by his confidence he rendered 
the fraud possible. Crow v. Conant, 
20 Mich. 247, 51 NW 450, 30 AmSR 
427. 

{b] Fraud of mortgagor.—Where 
an owner of property covered by two 
mortgages made a fictitious sale of 
his equity after foreclosure of the 
second mortgage, and then agreed 
with the first mortgagee that that 
mortgage should be foreclosed, the 
amount of the debt paid in install- 
ments, and the certificate of sale 
transferred to him after his dis- 
charge in bankruptcy, he cannot en- 
join the sale of the property under 
foreclosure of the second mortgage, 
even though, if his sale of the equity 
had been bona fide and he thereafter 
acquired the lien of the first mort- 
gage, the second would not have been 
revived. Sabin v. Smith, 107 Wash. 
656, 182 P 589. 

15. Tarrant v. 10 
HowPr (N. Y.) 2 


Ill.—Pick v. Natalby, 


Quackenbos, 


. 


38 [42 0.3] 
that some of the land which is imeluded in the | 
mortgage was not his individual property but that 
of a partnership of which he was a member.*® 

Multiplicity of suits. The rule against multiph- 
city of suits!’ may justify an injunction,!® or at least 
a preliminary injunction leaving the question open 
for later determination.’ 

Disputes as to amount and set-offs. Where the 
amount due under the mortgage is disputed and un- 
certain, and can only be fixed by a more or less com- 
plicated accounting, it may be ground for staying 
the foreclosure suit until the question is settled ;°° 
and a junior mortgagee may ask for such a stay. ae 
Where the mortgagor claims an equitable right of 
set-off or counterclaim, the foreclosure proceedings 
may be enjoined. until that right is determined.?? 

Pending determination of comortgagee’s interest. 
The foreclosure of a comortgagee’s interest is prop- 
erly stayed until the title and equity of his comort- 
gagee is determined by final decree in a controversy 
with the mortgagor as a joint adventurer.?* 

Pending condemnation of mortgaged premises. 
Equity may restrain the attempt to foreclose a mort- 
gage after condemnation proceedings of the mort- 
gaged premises have been instituted where such fore- 
closure will render the condemnation proceedings 
nugatory.?4 

Nonjoinder of parties.2> It may be a good ground 
to enjoin the foreclosure proceedings to show that 
all necessary parties plaintiff have not been joined 
therein.?° 

Personal liability. The mere fact that one may be 
eventually held personally liable for the deficiency, 
in case the proceeds of the sale are insufficient to 
satisfy the full payment, will not justify the grant- 
=e of the injunction.?? 


MORTGAGES 


[§§ 1544-1546 


[§ 1545] b. Payment or Tender.?® Foreclosure of 
a mortgage may be enjoined on the ground of a pay- 
ment or other equivalent satisfaction which entirely 
extinguishes the debt secured.?® And the same rule 
has been applied when a tender of the entire amount 
due was made®® and kept good,?+ but not where the 
mortgagor was merely ready and willing to pay 
without previous notice to mortgagee of such will- 
ingness and tender of the amount due;*? and, apply- 
ing the rule operative when complainant has a 
complete remedy at law,** it has been held that 
tender is no ground to enjoin a mortgagee from 
issuing a writ of scire facias.*+ A bill to restrain 
foreclosure of a mortgage will not lie on the ground 
that usurious interest has been paid in excess of the 
mortgage debt.2> <A statute providing that defend- 
ant, in foreclosure, where there is due any interest 
or installment, who pays into court the amount due, 
may obtain a stay of the proceedings is declaratory 
of the chancery practice,?* but does not apply where 
a mortgage gives the mortgagee the right to elect 
to declare the whole sum due on default in the pay- 
ment of any installment of interest.*? 

[§ 1546] 3. Excuses for Breach of Condition.** A 
mortgagor seeking to restrain the foreclosure of the 
mortgage must offer a reasonable and sufficient ex- 
cuse for his default in making payments when due 
or otherwise fulfilling the conditions of the mort- 
eage.?® Such an excuse is sickness or accident,*° 
an extension of time granted by the mortgagee,*! 
a statutory stay of proceedings,*? or the fault of the 
mortgagor himself,4? as where he has not kept a 
promise to call at a certain place for the money.** 
But a mistake or oversight eaused by the mort- 
gagor’s own earelessness or forgetfulness is no 
excuse.*® 


6. Furr v. Fairmount Bank, 139] 20 Hla. 790. see supra § 1052. 
om 815, 78 SE 181. 1li.—Long v. Little, 119 Tl. 600," 8 39. Conn.—Doty v. Whittlesey, 1 
"17. See Injunctions §§ 33-36. NE 194. Root 310. : 
‘ 18. Mayer v. Coley, 80 Ga. 207, 7 Md.—Eakle v. Hagan, 101 Md. 22, I1l.—Seymour v, Bailey, 66 Ill. 288. 
SE 164; Pearson v. Richards, 106 Or.|60 A 615. La.—British, ete, Mortg. Co. v. 
Toe tt ETE Mich.—Brown vy. Miller, 63 Mich.} Ralston, 38 La. Ann, 593. 

[a] Necessity of cross. bill.—j/ 413, 29 NW) 879; Haescig vy. Brown,| . N. J.—Price v. Lawton, 27 N. J. 
Where defendants brought’ scire|34 Mich. 508. Hq. 325 [aff 28 N. J. Eq. 274]. 
facias on a mortgage of complain- Miss.—Gray v. Bryson, 87 Miss. N. Y.—lLynech vy. Cunningham, 6 
ant, and he filed a bill to enjoin AbbPr 94; Thurston v. Marsh, 5 


‘on the ground that the debt had been 
paid, but by mistake had been over- 
paid, equity had no jurisdiction of 
the whole cause to avoid multiplicity 
of suits, because without a cross bill 
it could not settle the whole contro- 
versy, if the bill was not sustained. 
ne Sipple, 10 Del. Ch. 144, 87 


Clark v. Sipple, 10 Del. Ch. 51, 
1 


20. Farmers’ Sav., etc., Assoc. v. 
Kent, 117 Ala. 624,.23 S 757; Vance 
v. Shreveport First Nat. Bank, 49 
Tia. Ann. 130, 21 S 266; Harrison v. 
ene 92 N. C. 488. 

Day v. Stewart, 202 Ala. 229, 
80 °y 289 (ere the real amount due 
on a senior mortgage and the prop- 
erty covered by the mortgage is un- 
eertain, a second mortgagee may re- 
strain the senior mortgagee from 
foreclosing until the relative rights 
of the parties are determined). 

22. Pearson v. Richards, 106 Or. 
78, 21h Py UT 

23. Lunsford v. Shannon, 208 Ala. 
409, 94 S 571. 

24. Taylor v. Norfolk, etc., R. Co., 
162 Fed. 452, 89 CCA 338. 

25. Joinder of parties see 
$§ 1584, 1591-1594 


infra 


26. Cannon v. Harmon, 124 Ark, 
344, 187 SW 164, 
27. Abbott v. Fontenot, 142 La. 


653, 77 S 490. 
28. Payment or tender generally 
see supra §§ 891-930. 


29. Fla.—Matheson v. Thompson, 


304, cy S 694. 

N. Y.—lLyneh v. 
AbbPr 94. - 

[a] Equitable assignment to payor. 
—An injunction will not be granted 
on showing a_ transaction which 
amounts on its face to a payment of 
the mortgage, but more properly has 
the effect of an equitable assignment 
of the mortgage to the person mak- 
ing the payment or supplying the 


Cunningham, 6 


money. Morris v. Alston, 92 Ala. 
502, 9 S 315. 
30. Tuthill vy. Morris, 81 N. Y. 94. 
31. Tuthill v. Morris, supra. 
32. Bodenstein y. Saul, 132 App. 
Divs 628) 117 NYS 349. : 
33. See Injunctions § 96 et seq. 
34. Keyer v. Cosmopolitan Sav., 
etc., Assoc., 8 Pa. Dist. 708 (‘So far 


as the plaintiff desires to have the 
association enjoined from issuing a 
sci. fa. upon the mortgage, we are 
entirely unable to see what damage 
can accrue to the plaintiff if a sci. 
fa. is (so issued. Having made, as 
she alleges, a tender of all that is 
due upon the mortgage, her remedy, 
upon the issuing of the sci. fa., will 
be to plead the tender and pay the 
money into court, and this remedy 
will be complete and adequate’). 
Scire facias see supra § 1512. 


35. Mullin v. Hart, 31 La. Ann. 
ee Livingston y. Burton, 43 Mo. A. 
36. Knisell v. Brunet, 60 Wash. 


610, 111 P 894. 
37. Knisell v. Brunet, supra. 
38 Excuses for default generally 


AbbPr 389, 14 HowPr 572; Asendorf 
v. Meyer, 8 Daly 278. 

Pa.—Breitenbach v. Bush, 44 Pai 
313, 84 AmD 442. 

[a] It is no excuse for failure to 
pay purchase money secured by 
mortgage: (1) That a suit concern- 
ing the title is pending between other 
parties. Seymour v. Bailey, 66 Ill. 
288. (2) That there is an outstand- 
ing paramount title, when there has 
been no eviction. Price v. Lawton, 
ae J. Eq. 325 [aff 28 N. J. Ha 

[b] To entitle the mortgagor to 
benefit of the Mortgagors and Pur- 
chasers Relief Act, he must show 
that he was unable to meet the pay- 
ments “by reason of circumstances 
attributable, directly or indirectly, to 
the present war;” inability because 
of money spent for improvements is 


insufficient. In re Sharp, 17 OntWN 
THO; Lh. 

40. Doty v. ‘Whittlesey, 1 Root 
(Conn.) 310; Lynch y. Cunningham, 
6 AbbPr (N. Y.) 94. 

41. British, etc., Mortg. -Co.’ wv. 
Ralston, 38 La. Ann. 593; Asendorf 


v. Meyer, 8 Daly (N. Y.) d78. 

42. Drexel v. Miller, 49 Pa. 246; 
Breitenbach v. Bush, 44 Pa. 313, g4 
AmD 442, 

43. McCotter v. De Groot, 19 N. J. 
Eq. 72 [rev on other grounds 19 N. 
Upp EiG.e ood. 

44. McCotter v. De Groot, supra. 

45. Serrell v. Rothstein, 49 N. J. 
Eq. 385, 24 A 369; Noyes v. Clark, 7 


a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1547-1549] 


[§ 1547] 4, Existence of Other Remedy.‘* A fore- 
closure suit will not be stayed by injunction where 
the party asking such relief has an adequate remedy 
at law,*” or can fully protect his rights by setting up 
a claim to share in the proceeds of sale,*® or by re- 
demption,*® or by interposing a defense in the fore- 


- closure proceedings.°° 


’ In the case of a purchase-money mortgage,*! a 
failure or defect in the title purporting to be con- 
veyed is not generally a ground for enjoining fore- 
peels se action for damages being a_ sufficient 


remedy. 


[§ 1548) 5. Procedure—a. In General. 
cedure is governed by the general rules regarding 
A bill to restrain foreclosure of a | 
mortgage must generally be brought in the court 
where the foreclosure suit is pending.®* 
mere commencement of a suit to cancel a mortgage 
and enjoin its foreclosure does not absolutely sus- 
pend the foreclosure,*> such foreclosure is subject 
to the equity of the bill5* and where, pending the 
determination of a bill praying for the cancellation 


injurictions.®? 


Paige (N. Y.) 179, 32 AmD 620; War- 
wick Iron Co. v. Morton, 148 Pa. 72, 
23 A 1065. 

46. Existence of other remedy 
generally see Injunctions §§ 37-48 


47. Ala.—Bergan vy. Jeffries, "30 
Ala. 349. 

Iowa.—Crocker v. Robertson, 8 
Iowa 404. : 

Mass.—Gilpin v. Brooks, 226 Mass. 
°322, 115 NE 421. 

N. J.—Commonwealth Title, etce., 


Co. v. New Jersey Lime Co., 86 N. J. 
Ea.. 450, 100 A 52. 

N. Y.—Sherwood y. Fred O. H. 
Fincke Co., 196 App. Div. 97, 187 NYS 
755. 

Oh.—Hill v. Butler, 6 Oh. St. 207. 

Pa.—Davis v. Malone, 250 Pa. 557, 
95 A 702; Keyer v. Cosmopolitan 
aes etc., ‘Assoc.. 8 Pa. Dist. 708. 

Vt—Henry v. Tupper, 27 Vt. 518. 

Wis.—Marr v. Howland, 20 Wis. 282. 

48. Hoss v. McWilliams, 26 La. 


Ann. 643; Bludworth v. Hunter, 9 
Rob. (La.) 256; Noble v. Martin, 7 
Marts: N- S- (ua.). 282; Hebert\v. 


Babin, 6 Mart. N. S. (La.) 614. 

[a] Want of notice of proceed- 
ings under an executory process to 
the wife of the mortgagor who has 
an interest in the property is no 
ground for enjoining the proceedings 
under the’ process when her rights 
upon the property may_be enforced 
upon the proceeds. Hoss v. Mc- 
Williams, 26 La. Ann. 643. 

49. Bushneil v. Avery, 121 Mass. 
148; Dickinson v. Gunn, 12 Allen 
(Mass.) 547; American Dock, etce., 
Co. av:: Public School Trustees, 35 N. 
J. Was, 131. 

Redemption generally — infra 
OG Vin 


5G. Wolfe v. Titus, 124 Cal. 264, 
56 P 1042; Keyer v. Cosmopolitan 
Sav., etc., Assoc., Soniseay Dists ee. 

Defenses see supra §§ 1529-1533. 

51. Purchase-money mortgage see 
supra § 352. 

52. Crocker v. Robertson, 8 “Iowa 
404; Hill. v. Butler, 6 Oh. St. 207; 
Marr v. Howland, 20 Wis. 282. 

53. See generally Injunctions §§ 
454-661. 

[a] In Maryland Code Pub. Civ. L. 
art 66 § 18, referring to pleadings 
under power of sale contained in 
mortgages, does not apply to injunc- 
tions issued to restrain proceedings 
by suit to enforce mortgages. Amer- 
ican Bonding Co. vy. State, 120 Md. 
305, 87. A. 922. 

54. Waymire v. San Francisco, 
ete., R. Co., 112 Cal. 646, 44 P 1086; 
Kilborn v. Robbins, 8 Allen (Mass. ) 
466. 

[a] Suit pending in another state. 
—In an action for the removal of a 
trustee in a mortgage ‘of property of 
a corporation in another state, given 
to secure bonds of the corporation, 


see 
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of the mortgage and the enjoining of its foreclo- 
sure, a foreclosure and sale is had, the jurisdiction 
of the court is not lost by such foreclosut 

The bill or complaint®* must set forth with cer- 
tainty and precision the matters relied on as a 
ground for equitable relief,°? must show how and 


e.57 


to what extent plaintiff will be injured by the fore- 


plaint.*? 


The pro- Evidence.** 


While the 


the court has jurisdiction to restrain 
the trustee from proceeding with an 
action to foreclose the mortgage, 
brought in a court of such other 
state. Gibson v. American L. & T. 
Co., 58 Hun 443, 12 NYS 444. 

55. Fair v. Cummings, 197 Ala. 
131, (72S 389. 

56. Fair v. Cummings, supra. 

57. Fair v. Cummings, supra. 


58. See generally Injunctions §§ 
528-559. 
59. Ala.—Interstate Land, etc., Co. 


v. Logan, 196 Ala. 196) 72S 36. 


» Cal.—Hazen v. Nicholls, 126 Cal. 
327, 58 P 816. 

La.—Abbott v. Fontenot, 142 La. 
653, 77 S 490. 


Mich.—Melze-Alderton Shoe Co. v. 
First State Sav. Bank, 171 Mich. 26, 
137 NW 208. 

N. Y.—Clark.v. Vilas Nat. 
22 App. Div. 605, 48 NYS 192. 

N. C—Hemmings v. Doss, 125 N.C. 
400. 34 SH 511. 

N. D.—Beyer 


Bank, 


v. North American 


petit etc., ‘Co., 32 N.'D.'542, 156 NW 
Pa.—Davis v. Malone, 250 Pa. 557, 
Sb 7A 702. 


Porto Ri¢o.—Narvaez y. Gonzalez, 
16 Porto Rico 182. 
McFarland, (Civ. 


Tex.—Pavey v. 
A.) 234 SW 591. 

[a] Allegations held sufficient.— 
Toney v. Burgess, 208 Ala. 55, 93 S 
850; Beyer v. North American Coal, 
etc., Co:, 22 N. D. 542, 156 NW 204. 

[b] Allegations held insufficient. 
—Bozeman vy. Sun Ins. Co., 170 Ala. 
873, 54 S 178; Abbott v. Fontenot, 
142 La. 653, 77 S 490; Melze-Alderton 
Shoe.Co. v. First State Sav. Bank, 
171 Mich. 26, 1837 NW 208; Davis v. 
Malone, 250 Pa. 557, 95 A 702; Nar- 
vaez v. Gonzalez, 16 Porto Rico 182; 


Pavey v. McFarland, CRhexeeGiva, A) 
234, Sw 7591, 
60. Glover v. Hembree, 82 Ala. 324, 


8 S 251; Saunders v. Baltimore Bldg., 
etc.. Assoc., 99 Va. 140, 37 SE 775. 
61. Whitley v. Dunham Lumber 
Co., 89 Ala. 493, 7 S 810; Dorsey v. 
Armour, 10 Colo, A.~255, 50 P 726. 


62. See generally Injunctions §§ 
560-562. 

63. Teasey v. Baker, 19 N. J. Ea. 
61. 

64. See generally Injunctions §§ 
578-593. 

65. Ala—Cox v. Burford-Goff Sup- 
Phy. Co. 2OlelaatO9e le Se obos 

La 43 La. 


.—Tenney v. Abraham, 
Ann, 240, 9 S 40. 


Ins. Co., 74 Mont. 104, 239 P 773. 

N. Y.—Sire v. Long Acre Square 
Bldg. Co., 50 Misc. 29, 100 NYS 307. 
ie I.—Grossman v. Everett, 94 A 


[a] Evidence held sufficient io 
sustain a decree dismissing the bill. 


L. 


nent and sufficient evidence.*® 
as to all facts upon which the equity of the bill de- 
pends is on the complainant.*° 

[§ 1549] b. Persons Entitled To Sue; Parties. A 
suit to restrain the foreclosure of a mortgage may be 
maintained not only by the mortgagor, but also by 
any owner of the equity of redemption deriving title 
from or under him,* but not by a stranger to the 
mortgage,°® unless he has been made a party to the 


closure,®° and must contain an offer to pay any sum 
which is admitted to be due from complainant.*? 

An answer®’ to such a bill cannot be entertained 
if not responsive to the allegations of the com- 


The bill must be supported by perti- 


The burden of proof 


GR. Eyed 2A 


[b] Evidence held insufficient to 
justify granting of injunction. Cox 
v. Burford-Goff Supply Co., 201 Ala. 
COei See Oios 

{c] Evidence held admissible.— 
Application for the loan. Dehnert v. 
Union Cent. L. Ins. Co., 74 Mont. 104, 


Grossman v. Everett, 
148 


239 Pas 
66. Cox v. Burford-Goff Supply 
Co., 201 Ala. 69, 77 S 368. 
67. Cal.—Hazen v. Nicholls, 126 
Cal 327, 58) O86: 
Feo eee ee v. Jasinski, 46 Il. 
Kan.—Sheldon v. Motter, (A.) 53 
La.—Babin v. Laine, 4 Mart. N.'S, 


Gf1: 
y Mass.—Clark v. Fontain, 135 Mass. 
64 


Mich.—Dedarick v. Den Bleyker, 85 
Mich. 475, 48 NW 633. 


seer Y.—Baldwin v. Isham, 25 Hun 
N. D.—Beyer v. North’ American 
Coal, etc., Co., 32 N. D, 542, 156 NW 


204. 

Wis.—Haggerson v. Phillips, 
Wis. 364 

[a] A stockholder of a corporation 
which owns the mortgage, and has 
requested the officers or niceties to 
bring a suit to protect its assets, 
and has itself brought a suit to i 
pound the assets and to give him a2 
lien thereon for the money advanced 
by him, has a sufficient interest to 
maintain the suit. Beyer v. North 
American Coal, ete, Co., 32 N. ibs 
542, 156 NW 204. 

[b] A widow has no right of ac- 
tion to restrain a sale of land as part 
of her husband’s estate, without 
showing that her husband died seized 
of it or that she has some estate 
therein. Haggerson v. Phillips, 37 
Wis. 364. 3 

{c] Title not derived from mort- 
gagor.—One who alleges that he is 
the owner of land, but does not show 
that he derived his title through thé 
mortgagor, has no interest that will 
support an action to enjoin a fore- 
closure sale, or to compel an ac- 
counting to ascertain the amount of 
the mortgage debt, so as to permit 
him to redeem. Hazen v. Nicholls, 
126. Cal... 3275-58 P8116. 

68. U. S—Baird v. Warwick Mach, 
Co., 40 Fed. 386. 

Cal.—Hazen v. Nicholls, 126 Cal. 
327, 58 P 816. 

Ga.—McDougald v. Hall, 3 Ga. 174. 
La.—Twomey v. Papalia, 142 La. 


37 


621,°77 S479. 

Wis.—Haggerson vy. Phillips, 37 
Wis. 364. 

{a] A widow of a deceased mort- 


gagor cannot prevent a foreclosure 
by injunction, because she is in 


40 [42 C.J.] 


foreclosure proceedings.°® <A bill may be maintained 
by a junior mortgagee.“ All persons claiming own- 
ership of the mor rtgage debt or portions of it, or the 
notes or other obligations evidencing it, s should be 
made defendants.“4 

[§ 1550] c. Relief; Judgment or Decree. In ac- 
cordance with general rules’? the relief should be 
confined to the issues raised by the pleading and 
should not be allowed in broader terms than prayed 
for in the bill.“* The question of continuing the pre- 
liminary injunction or allowing the mortgagee to 
proceed with his suit depends upon the state of facts 
disclosed by the pleadings.™* If a tender is made of 
the amount admitted to be due, payment thereof 
should be made a condition of the relief asked,” 
or if the money has been paid into court it may 
be ordered paid over to the mortgagee,’® and there- 
upon the foreclosure suit discontinued or stayed. 
On a bill to enjoin a sale under a deed of trust, the 
beneficiary is not to be deprived of his special secu- 
rity, on the ground that he owes the maker of the 
note on special account."® 

Costs™® may be allowed to the prevailing party.®° 

A decree dissolving the injunction*! operates 
merely as a judgment of nonsuit and does not merge 
the mortgage or affect the mortgagee’s right to pro- 
ceed with his foreclosure.*? It has been held that 
damages cannot be allowed defendant on the dis- 
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solution of an injunction in a case of executory proc- 
ess or which arrests an order of seizure and sale.83 

[§ 1551] J. Parties and Process**+—1, Necessary 
and Proper Parties—a. In General. All persons who 
are interested in the controversy ought to be made 
parties,*® in order that there may be an end of liti- 
gation,®® and all persons directly affected by the . 
decree must be made parties.87 Proper parties are 
those who are so connected with the subject matter 
that their presence on the record cannot be objected 
to as a misjoinder, while, on the other hand, if they 
are not included, a full and complete deeree can 
still be made without considering or affecting their 
rights.8 In the strictest sense probably the only 
necessary parties are the mortgagor and the mort- 
gagee,®® but it is variously said that these persons, 
together with those who have acquired interests un- 
der them, are necessary,®® and the only proper, par- 
ties, or that the mortgagor and the mortgagee, 
and those who have acquired rights or interests in 
the premises subsequent to the mortgage, are the 
only necessary parties.°? Persons having no interest 
are neither necessary nor proper parties,®® and the 
mere fact that they were parties to transactions out 
of which the mortgage arose does not give them 
such an interest as to make them necessary parties 
to an action to foreclose the mortgage.** 

Position on record. In a suit in equity to foreclose 


necessitous circumstances, and is en- 
titled to a preference from the suc- 
cession, but her remedy is by way 
of third opposition. Twomey v. Pa- 
palia, 142 La. 621, 77 S 479. 
69. McDougala v. Hall, 3 Ga. 174. 
70. Day v. Stewart, 202 Ala. 229, 


80 S 289. 
71. Smith v. Allen, 28 Tex. 497. 
[a] Bondholders represented by 


trustees.—In a suit to enjoin the 
foreclosure of a trust deed made by 
a corporation to secure its bonds, 
and to enjoin a certain trustee from 
acting under the deed, it is not neces- 
sary that all the bondholders should 
be made parties, where all the trus- 
tees, representing numerous _ bond- 
holder were made parties, and were 
expresaly authorized by the bond- 
holders to foreclose the trust deed, 
and vested with the exclusive right 
of action, whether at law or in equity, 
under the trust deed. Farmers’ L. & 
T. Co. v. Lake Street El. R. Co., 173 
Tl. 4389, 51 NE) 55. 

[b] Mortgagor and wife are neces- 
Sary parties in a suit by a judgment 
ereditor to enjoin foreclosure. Melze- 
Alderton Shoe Co. v. First State Sav. 
Bank, 171 Mich. 26, 137 NW 208. 

72. See Equity § 918 et seq; In- 
junctions § 641 et sea. 

73. See cases infra this section. 

[a] Allegations held sufficient to 
warrant relief granted. Lowe v. 
Schuyler, 187 Mich. 526, 153 NW 786. 

74. Walker v. Cucullu, 15 La. Ann. 
Yat Grey v. Bowman, (N. J. Ch.) 13 

2265. Lansing v. Capron, 1 Johns. 
Gh. (N, Y.) 617; Atkinson v. Everett, 
114 N. C. 670, 19 SE 659. 

75. Hine v. Handy, 1 Johns. Ch. 
€N. Y.) 6; Cook v. Patterson, 103 N. 
CG 127,.9 SE: 402. 

76. Bartow v. Cleveland, 7 Abb. 
Pr. (N. Y.) 339, 16 HowPr 364. 

77. Bartow v. Cleveland, supra. 

78. Gregg v. Hight, 6 Mo. A. 579. 

79. See generally Injunctions § 


661. 

80. Speakman v. Oaks, 97 Ala. 5038, 
11 S 8386; Otcheck v. Hostetter, 77 
Towa 509, 42 NW 888; Lynch v. Cun- 
ningham, 6 AbbPr (N. Y.) 94; Sprong 
v. Snyder, 6 HowPr (N. Y.) 11, Code 
RepNS 178. 

[a] Charging mortgagee with 
costs.—In a suit to enjoin the fore- 


closure of a grossly fraudulent and 
usurious mortgage, the mortgagee 
cannot avoid liability for costs by 
disclaiming all interest in the mort- 
gage, under an allegation that he has 
sold it to his codefendant. 
Howard, 100 Mich. 335, 58 NW 1116. 

81. Dissolution of injunction gen- 
erally see Injunctions §§ 670-736. 

82. Hunt v. Innis, 12 FE. Cas, No. 
6,892, 2 Woods 103; State v. Judge 
Fourteenth Judicial Dist. Ct., 25 La. 
Ann, 653. 

83. Boyer v. Joffrion, 40 La. Ann. 
657, 4 S 872; Testart v. Belot, 33 La. 
Ann. 1469; Hodgson v.. Roth, 33 La. 
Ann. 941. But see Pepper v. Dunlap, 
19 La. 491 (damages not allowable 
on installment becoming due during 
pendency of injunction); Landry v. 
L’Eglise, 3 La. 219 (where damages 
allowed were not warranted by the 
pleadings). 

84. Parties generally see Equity 
§§ 253-356; Parties [30 Cye 11. 

85. Williams v. Bankhead, 19 Wall. 
GUETS:)) O08; 022, us edutsae Hefner Vv. 
Wirtonss ib Call. 4:70) 02) Pp 486; Haines 
v. Beach, 3 Johns. Ch. (N. Y.) 459. 

86. Williams vy. Bankhead, 19 Wall. 
(U..S.) 563, 22 L. ed. 184. 

87. Williams v. Bankhead, supra; 
Ribon v. Chicago, ete, R. Co., 16 
Wialls CU. S;) 446; 2ie Ste edie sea 
Shields v. Barrow, 17 How. (U. S.) 
130, 15 L. ed. 158; Robbins v. Arnold, 


11 ll. A. 434; Yates v. Council, 137 
Miss. 381, 102 S 176. 
88. Bennett v..U. S. Land, '! etc., 


Co., 16 Ariz. 138, 144, 141 P 717 [cit 
Cyc]; Dow v. Seely, 29 Ill. 495; 
Haines v. Beach, 3 Johns. Ch. (N. Y.) 
459; Graham v. Oakden, 51 Utah 476, 
LO nao Le 

[a] Otherwise stated.—On a bill 
for foreclosure, all persons having 
interests existing at the commence- 
ment of the suit, subSequent or prior 
in date to the mortgage, should be 
made parties, or they will not be 
bound by the decree. But this does 
not mean that a party having a sec- 
ondary or derivative interest, not a 
party to the mortgage, is a necessary 
party to the foreclosure suit, in such 
sense that no valid decree can be 
made without his presence on the 
record, but only that he is a proper 
party, inasmuch as the consequence 


Costigan v.. 


of omitting him from the suit will be 
that the decree, although binding on- 
parties of record, will not be effective 
as against him. Haines v. Beach, 3 
Johns. Ch. CN. Y.) 459: 

89. Tug River Coal, 


ete: Ooms 


Brigel, 86 Fed. 818, 30 CCA 415. 

90. Wood v. Barnett, 208 Ala. 295, 
94. S 338. 

91. Cal.—McComb v. Spangler, 71 
Cale 4t'8 012.52 (347. 

Conn.—Lander v. Persky, 85 Conn. 
429, 83 A 209. 

Ill—Whitaker v.. Irons, 300 IIL 


254, 183 NE 265. And see Chicago 
Title, ete., Co. v. Edens, 187 Ill. A. 238. 

Minn.—Banning v. Bradford, 21 
Minn. 308, 18 AmR 398. 

N. Y.—Jacobie v. Mickle, 144 N. Y. 
237, 39 NE 66 [aff 24 NYS 87]. 

Tex.—Gamble v. Martin, (Civ. A.) 
151 SW 327. 

Wash.—Seattle Trust Co. v. Came- 
ron, 100 Wash. 92, 170 P 379; Mur- 
doch v. Leonard, 15 Wash. 142, 45 PB 
751; California Safe Deposit, etc., 
Co. v. Cheney Hlectric Light, etce., 
Co., 12. Wash. 138, 40° P2732: 

Bng.—Audsley v. Horn, 26 Beav. 
195, 53 Reprint 872. 

[al Only proper parties concern- 
ing mere legal rights.—Emigrant In- 
dustrial Sav. Bank v. Goldman, 75 N. 
Gag hd bear ee McReynolds v. Munns, 2 
Keyes (N..Y.) 214. 

92. Bennett v. .U: S. suand;* etes 
CO Lev ATIZ ALS So) LAs Poa ty Heidg erd 
Vv. Reis, N35 App. Div. 414, 119 NYs 
921; Brooklyn Fifth Ave. Bank vy. 
Cudlipp, 1 App. Div. 524, 37 NYS 248. 

93. Lander v. Persky, 85 Conn. 
429, 83 A 209; Havens v. Jones, 45 
Mich. 253, 7 NW 818. 

$4. See cases infra this. note. 

{a] Parties held unnecessary.— 
(1) An agent of a party known by 
defendant to be an agent. Jubitz v. 
Gress; 95. Or. 332) LTS "e719 one te 
1111. (2) Third person whose note 
was secured by mortgage. Crawford 
v. Chattanooga Sav. Bank, 201 Ala. 
282, 78 S 58. (3) Where the maker 
of a note executed to his sureties a 
deed of mortgage, containing a per- 
sonal covenant to indemnify and save 
them harmless on his failure to pay 
the note, and a bill was filed by the 
sureties to enforce the covenant by 
a foreclosure of the mortgage, the 


Sn eis ie ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a mortgage it is no ground for dismissing the bill 
that parties who are joined as plaintiffs should more 
properly have been made defendants,®® or that par- 
ties made defendants should have been joined as 
Where a party is joined as a plaintiff, 
it is not necessary®? or proper that he be joined as 


plaintiffs.°° 


a defendant.?8 


[§ 1552] b. Ownership of Mortgage or Debt Gen- 
erally. The owner of the legal title to the mortgage 
should be a party,®® particularly where he is given 
active powers and authority over the subjects of 
the mortgage relation; the real owner of a mort- 
While as a general 
rule no decree of foreclosure can be made unless all 
the parties entitled to the mortgage money are be- 
fore the court,’ and persons claiming an interest 
therein are proper parties,* where the bill to fore- 
close is brought by one having the legal title, it 


gage should also be a party.? 


payee of the note was not a necessary 
party. De Cottes v. Jeffres, 7 Fla. 
284. (4) Where a note and mortgage 
are canceled, the note and mortgage 
of another person being substituted 
for them, the first mortgagor is not 
a necessary party to foreclosure pro- 
ceedings under the second mortgage. 
Rogers v. Torbert, 66 Ala. 547. (5) 
Where the money, the payment of 
which is secured by the mortgage, 
was advanced in the form of a draft, 
drawn by one corporation on another, 
the drawer is not a necessary party 
to a foreclosure suit brought by the 
mortgage trustee and the drawee. 
Kuhn v. Morrison, 75 Fed. 81 [rev 
on other grounds 78 Fed. 16, 23 CCA 


619]. 

95. MacMillan v. Clements, 33 Ind. 
A. 120, 70 NE 997. 

96. Patten v. Pepper Hotel Co., 
152 Cal. 460, 96 P 296. 

97. Porter v. Hamill, 95 Ark. 97, 
128 SW 570. 

98. Patten v. Pepper Hotel Co., 
HSS) )Cal 460, 296241 PY 296 > Wavell— wv. 
Mitchell, 64 L. T. Rep. N. S. 560. 


99. Martin v. McReynolds, 6 Mich. 
70; Burns v. Hockett, 91 Nebr. 546, 
136 NW 3848; Denton v. Ontario 
County Nat. Bank, 150 N. Y. 126, 
44 NE 781 [rev 77 Hun 83, 28 NYS 
293]; Moulton v. Cornish, 138 N. Y. 
133, 33 NE 842, 20 LRA 370. 

[a] Necessity to secure right to 
sale.—The right to a judicial sale of 
the mortgaged property to which a 
mortgagee is entitled can only be ge- 
cured to him by a sale in an action 
or proceeding to which he is a party. 
Denton v. Ontario County Nat. Bank, 
150 N. Y. 126, 44 NE 781; Moulton v. 
Cornish; 138 N. ey) 133,°°33 NE? 842; 
20 LRA 370. 

[b] Where one holds the equita- 
ble title alone, he should join as a 
party to a foreclosure suit the person 
holding the legal-title to the mort- 
gage. Martin v. McReynolds, 6 Mich. 
70 


[ec] Successor to unincorporated 
association.—The court, in a suit by 
an unincorporated association tod fore- 
close a mortgage given it, properly 
refused .to proceed until a corpora- 
tion, having custody of the mortgage 
and secured bond, and claiming them 
as successor of the association, was 
brought in as a party. Koprucki v. 
Wojciechowski, 73 Mise. 46, 130 NYS 
736 [aff 151 App. Div. 949 mem, 135 
NYS 1122 mem]. 

1. Swenney v. Hill, 65 Kan. 826, 
70 P 868. 

2. Ruckman v. Stephens, 11 Fed. 
793; Wellington v. Heermans, 110 Ill. 


564, 

[a] Applications of rule.—(1) One 
claiming to own a mortgage is a 
proper party to a suit to foreclose it, 
and, if not made a party, may im- 
peach the decree on the ground that 
complainant in the suit was not the 
owner of the mortgage. Wellington 
v. Heermans, 110 Ill. 564. (2) Where, 
in a foreclosure suit brought by a 
married woman named as payee in 
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must clearly appear that others ought to be made 
parties as against an objection for want of parties ;° 
and the fact that other persons equitably inter- 
ested in the proceeds are not parties has been held . 
not a fatal defect.® 
and to enforce a mortgage, which is defective for 


A plaintiff in a suit, on a note 


nonjoinder of others interested in the mortgage, may 


note.’ 
Notes.° 


without joining 


the mortgage, the answer sets up 
that the loan which the mortgage 
was given to secure was obtained 
from complainant’s husband, who re- 
tained possession of the papers, and 
that the mortgage had been executed 
to the wife for a purpose other than 
that of giving her a beneficial inter- 
est therein, the husband should be 
made a party. Ruckman y. Stephens, 
TIM edh37.93: 

3. Ga.—Strickland y. Cartersville 
Bank, 141 Ga. 565, 81 SE 886; Strick- 
land v. Lowry Nat. Bank, 140 Ga. 
653, 654, 79 SE 539 [eit Cyel 

Ind.—Merritt v. Wells, 1% ha. nLite 

N. J.—Trades Sav. Bank v. Freese, 
260 Naw qn 453% 

Eng.—Palmer v. Carlisle, 1 Sim. 
& St. 423, 1 EngCh 423, 57 Reprint 
169, 18 ERC 491, 


B. C.—Murray v. Stentiford, 20 B. 
C. 162, 6 WestWkly 1407. 
4. Bond, etc., Guarantee Co. v. 


Upland Realty Co., 187 App. Div. 459, 
176 NYS 13 -[{aff 231 N. Y. 591 mem, 
132 NE 901 mem]; Doherty v. Do- 
herty, 131’ Wis. 375, 111 NW 478. 

[a] Amount due dependent on 
rights of claimant.—In an action to 
foreclose a mortgage, a broker who 
claimed a commission out of a trans- 
action from which the mortgage arose 
was properly made a party, where 
the amount due under the mortgage 
was in question, and such amount 
depended upon whether the broker 
was entitled to payment of part of 
the moneys in the hands of plaintiff, 
in satisfaction of his claim, although 
he made no claim of any lien on the 
mortgeged premises, and the amount 
of his recovery upon his counter- 
claim would not in any way diminish 
the sum to which plaintiff was en- 
titled. Bond, ete., Co. .v. Upland 
Realty Co., 187 App. Div. 459, 176 
NYS 13. [aff 231 N. Y: 591 mem,. 132 
NE 901 mem]. 

5. Crane v. Deming, 7 Conn. 387; 
Read v. Knell, 143 N. Y. 484, 39 NE 
4 [aff 69 Hun 541, 23 NYS 941]; 
ons Sg y. Beard, 91-S. C. 496, 74°SH 
1062. 

{a] Rule applied.—(1) In an ac- 
tion to foreclose a purchase-money 
mortgage on land conveyed to de- 
fendant by plaintiff and third per- 
sons, defendant’s answer not having 
stated cause of action against the 
third persons growing out .of the 
transaction, they were not necessary 
parties. Moore v. Beard, 91 S. C, 
496, 74 SE 1062. (2) Where a mort- 
gage was given to plaintiff ina bill 
for its foreclosure, as acting in be- 
half of a turnpike company, but it 
did not appear who composed the 
company, whether or not it was in- 
corporated, or what were its powers, 
a demurrer would not lie for the non- 
joinder of such company. Crane v. 
Deming, 7 Conn. 387. 

6 Turnis v. Ballou, (Iowa) 205 
NW 746; Platt v. Miller, 72 Fla. 92, 
72 S 482; Metal Products Co. v. Le- 
vine, 1 Pa. Dist.-& 'Co.°271. 

7. Weatherby v. Townes, 42 Tex, 


abandon his suit to foreclose the mortgage after 
exceptions thereto,’ and proceed to judgment on the 


[§ 1553] c. Joint Mortgagees and Holders of 
Ordinarily one of two or more joint mort- 
gagees cannot maintain an action for foreclosure 


the others;!° and the same rule 


applies where the mortgage was given to secure 
different notes, which are in different hands at the 
time a foreclosure suit is begun; all the holders 
must be parties,!! but the holder of one of several 


835 
8. Weatherby v. Townes, supra. 


9. As parties plaintiff see infra 
§ 1561. 
10. U. S.—Nashville, ete., R. Co. 


v. Orr, 18 Wail. 471, 21 L. ed. 810. 

Ala.—Lunsford yv. Shannon, 208 
Ala. 409, 94 S 571; Beebe. v. Morris, 
56 Ala. 525. 

Ill._—Myers v. Wright, 3 Ill. 284. 

Ky.—Hopkins v. Ward, 12 B. Mon. 
185. 

N. H.—Johnson v. Brown, 31 N. H. 
405. 

Eng.—Lowe v. Morgan, 1 Bro, Ch. 
368, 28 Reprint 1183. 

[a] Corporate mortgage to hond- 
holders.—Where a corporation ex- 
ecutes a mortgage directly to all its 
bondholders, to secure specifically to 
each the amount due to him, all the 
bondholders must join in a foreclo- 
sure suit, particularly where the suf- 
ficiency of the security is doubtful. 
No one of them, even when profess- 
ing to act in behalf of all who may 
come in and contribute to the ex- 
penses of the suit, can proceed alone 
against the company: Nashville, 
ete, Ri Co. WwisOrr 18: Wall ecuLys:) 
471, 21 +. ed. 810; Lowe v. Morgan, 
1 Bro. Ch. 368, 28 Reprint 1183. 


11. Ala.—Judson v. Hmanuel, 1 
Ala. 598. 
‘ Fla.—Wilson y. Hayward, 2 Fla. 
ie 


Ga.—Willingham v. Huguenin, 129 
Ga. 835, 60 SE 186. 

Ill.—Wellington v. Heermans, 110 
Tll. 564; Koester v. Burke, 81 Il). 
436; Flower v. Elwood, 66 Ill. 438; 
Leitze v. Clabaugh, 59 Ill. 136; Pres- 
ton: v. Hodgen, 50 Ill. 56; Funk v. 
McReynolds, 33 Ill. 481; Myers v. 
Wright, 33 Ill. 284; Breed v. Baird, 
139 Tll. A. 15; St. Louis Brewing 
Assoc. v. Geppart, 95 Dll. A. 187, 

Ky.—Bell v: Shrock, 2 B. Mon. 29; 
Whipp v. Wolford, 8 Ky. Op. 22. 

Md.—Richardson v. Owings, 86 Md. 
663. 39 A 100. 

N.-H.—Johnson v. Brown, 31 N. 


H. 405. 

Tex.—Delespine v. Campbell, 45 
Tex. 628. 

Wis.—Pettibone v. Edwards, 15 
Wis. 95. 


But see Sowles v. Buck, 62 Vt. 203, 
20 A 146 (holding that, where two 
comortgagees have divided between 
them notes which the mortgage se- 
cured, and one of them has accepted 
from the mortgagor a quitclaim deed 
to an undivided half of the mort- 
gaged premises in lieu of payment 
of his debt, such mortgagee is not a 
proper party to a foreclosure suit 
brought by the other). 

fa] All the holders of a series of 
notes secured by mortgage must be 
made parties to foreclosure, and the 
rights of each may be determined 
sogner Whipp v. Wolford, 8 Ky. Op. 

[b] Summary proceeding.—A pe- 
tition for the sale of mortgaged 
premises, together with the mort-= 
gage, may be filed by the holders of 


42 [42 C.J.] i 
notes, whose interest in the mortgage does not ap- 
pear of record, is not a necessary party to a fore- 
closure suit by the holder of another note first 
_ maturing ;'? and where some of the notes have been 
assigned with prior rights to the assignees, the 
assignees that have thus acquired the prior rights 
can maintain an action to foreclose without making 
the holders of the other notes parties,!* or the holder 
of the other notes can foreclose without making the 
assignee a party.14 A mortgage given to secure the 


separate debts of several different persons gives each | 


a general interest and a separate right of action.'® 
_A holder of coupon bonds which have matured can 
bring an action to foreclose the mortgage without 
joining the holders of unmatured coupon bonds, 
where no relief that may affect them injuriously is 
sought ;'® neither in such case is it necessary to 
make the holders of the principal bonds parties,!7 
but where the mortgage provides that, on default 
in payment of any part of the principal or interest, 
the whole amount shall be due and collectable at 
the option of the holder,!® the holder of the prin- 
cipal bond is a necessary party.?9 
_ Effect of death of joint owner or tenant in com- 
mon. Where a mortgage is held by two mortgagees 
as tenants in common and one of them dies, the sur- 
vivor cannot maintain a suit to foreclose without 
joining the legal representatives of the deceased 
mortgagee ;°° and according to some authorities the 


two of four notes secured thereby,| only were made 
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defendants on ‘be- [b] 


[§§ 1553-1555 


same rule prevails in ease of the death of one of 
several joint mortgagees,?1 while other authorities 
support a contrary rule.2? Where the mortgagees 
are in reality trustees, the survivor can maintain a 
foreclosure suit without joining the representatives 
of the decedents.?* 

[§ 1554] d. Contemporaneous Mortgagees. Where 
several mortgages are executed contemporaneously, 
in an action for foreclosure by one of the mort- 
gagees the others are proper parties.** The same 
rule applies where each of the mortgages excepts 
the others from its covenants;?° but one alone can 
maintain the action,?° the several mortgagees being 
regarded as tenants in common.** 

[§ 1555] e. Assignee or Assignor of Mortgage. 
In some jurisdictions a mortgage transferred by 
written assignment may be foreclosed in the name 
of the mor teagee suing for the use of the assignee,”® 
and it has been held that a proceeding to foreclose 
a mortgage which has been assigned, if begun by 
scire facias, should be brought in the name of the 
mortgagee for the use of the assignee;*® but the 
rule generally prevailing is that an assignee may sue 
to foreclose in his own name.®° Hence if the as- 
signment was absolute and unconditional, transfer- 
ring all the rights and interest of the assignor, and 
was in such legal form as to pass the legal. owner- 
ship of the mortgage and debt, the assignor 1s not a 
necessary party in the assignee’s suit to foreclose,** 
Where a statute permits (1) 


which notes have been assigned by 
the mortgagee, without making the 
holders of the other two notes parties 
under the law applicable to Balti- 
more city which authorizes a sum- 
mary proceeding in foreclosure with 
the assent of the mortgagor. Rich- 
ardson v. Owings, 86 Md. 663, 39 A 


100. 
a Hensley v. Whiffin, 54 Iowa 555, 
6 NW 725. See Rankin v. Major, 9 
Iowa 297 (holding that, where two 
notes secured by a mortgage mature 
at different dates, and one of them is 
assigned, the holder of either of them 
may sue in foreclosure without mak- 
ing the other a party, but that the 
other is a proper party defendant). 
13.. Grattan v. Wiggins, 23 Cal. 16; 
Harris v. Harlan, 14 Ind. 439. 
14. Northern Trust Co. v. Sanford, 
808 Ill. 381, 139 NE 603. 
15. U. S.—Bronson v. La Crosse, 
etc; Ry Co,., 2 Black 524,.47) Li. ed. 
347. 
‘ al ei vaee v. Yreka Water Co., 14 
Gals 
Van Ute v. Utz, 34 lua. Ann. 752. 
Mass.—Gilson v. Gilson, 2 Allen 
115; Burnett v. Pratt, 22 Pick. 556. 
Mo.—Thayer v. Campbell, 9 Mo. 


280. 

16. Boyer v. Chandlers 160 Ill. 394, 
43 NE 803, 32 LRA 

17. Burnett Vv. Hotfsnan, 40 Nebr. 
* 569, 58 NW 11384. 

18. Acceleration of maturity see 
supra §§ 262, 1025-1040. 

19. Bacon v. O’Keefe, 13 Wash. 
655, 48 P 886. 

20. Flemming v. Iuliano, 92 N. J. 
Eq. 685, 114 A 786. 

21. Freeman v. Scofield, 16 N. J. 
Eq. 28; Dahl v. Leavenberg, 172 App. 
Div. 919, 157 NYS 14; Vickers v. 
Cowell, 1 Beav. 529, 17 EngCh 529, 
48 Reprint 1046. See Mutual L. Ins, 
Co. v. Sturges, 32 N. J. Eq. 678 [rev 
33 N. J. Eq. 328 (where the bill al- 
leged that the contract to subordinate 
the mortgage of Sturges & Co. to 
complainant was made by that firm 
“or” by their survivor and legal rep- 
resentatives and then averred that 
the survivor of the firm was James S. 
Sturges and that the legal represent- 
atives of the deceased partner were 
his executors Susan and Thomas T. 
Sturges, Jr., and that these persons 


half of the firm). 

22. Lannay v. Wilson, 30 Md. 5386; 
Martin v. McReynolds, 6 Mich. 70. 
See Hansell v. Gregg, 7 Tex. 223 (the 
personal representative of a deceased 
joint payee was not a necessary party 
to a suit by the survivor where he 
alleged that he was the sole owner 
of the cause of action). 


23. Landale v. McLaren, 8 Man. 
322; Plenderleith v. Smith, 10 Ont. 
Le 188,55 OntWR2753. * 

24. Wade y. Strever, 166 N. Y. 
251, 59. NE 825. 

25. O'Neil v. Topping, 242 Mass. 
534, 136 NE 613. 

26. O'Neil v. Topping, supra. 

27. O’Neil v. Topping, supra. See 
also supra § 408. 

28. Holmes v. French, oS Me. 341; 
Hurd v. Coleman, 42 Me. 182. 

[a] Im Georgia (1) by Poets a 
mortgage may be foreclosed in the 


name of the mortgagee suing for the 
use of the assignee. Montgomery v. 
King, 123 Ga. 14, 50 SH 963; Calhoun 
v. Tullass, 35 Gaz 119... 4¢2).-In, arsuit 
upon a promissory note, instituted by 
the payee for the use of an assignee, 


the assignee of a mortgage to sue 
out a scire facias, an assignment 
passes the legal title, and a suit can- 
not be maintained in the name of 
the mortgagee to the use of interest- 
ed parties. Pryor v. Wood, 31 Pa. 
142, 147 (“Whatever may have been 
the effect of the assignment to Julian 
Plum, upon the equitable ownership 
of the mortgage, it is clear that it 
divested the legal right of Richard 
Pryor and wife, and that no scire 
facias could afterwards be sued out 
in their names, or in the name of the 
survivor. The legal title cannot exist 
at, the same time, both in the assignor 
and assignee. Under our Act of As- 
sembly, it was competent for the as- 
signee to sue in his own name, and 
consequently no legal title of the 
assignors longer existed of which 
the cestuis que use could avail them- 
selves’). (2) But if the assignment 
of the mortgage is equitable merely, 
the scire facias properly issues in 
the name of thé legal holder of the 
mortgage for the use of the assignee. 
Partridge v. Partridge, 38 Pa. 78. 
See Western Pennsylvania Hospital v. 


where it appears that the assignee] Zweidinger, 29 PittsbLegJNS (Pa.) 
is the holder of the legal title, the| 393. 
assignee is the real party in interest $0. See supra §§ 727, 1097; and 


and an amendment may be made by 
striking the name,.of plaintiff and 
substituting therefor the name of the 
real party. Carden v. Hall, (Ga. A.) 
131 SH 296. (8) Although the pe- 
tition may not have been amended by 
striking the name of the nominal 
party plaintiff and substituting there- 
for the name of the assignee as 
plaintiff, there may, nevertheless, be 
a recovery for plaintiff upon evi- 
dence which sustains only the right 
of the assignee to recover, where 


such evidence has been admitted 
without objection. Carden vy. Hall, 
supra. 


29. Winchell v. Edwards, 57 Ill. 41; 
Bourland v. Kipp, 55 Ill. 376; Camp 
vy. Small, 44 Ill. 37; Olds v. Cum- 
mings, 31 Ill. 188. 

[a] An assignment of a note se- 
cured by mortgage does not prevent 
a foreclosure by scire facias, but it 
must be brought in the name of the 
mortgagee for the use of the as- 
signee. Bourland v. Kipp, 55 Ill. 376; 
Olds vy. Cummings, 81 Ill. 188. 


infra § 1560. 

31. Ala.—Rountree vy. Satterfield, 
211 Ala. 464, 100 S 751; Crawford v. 
Chattanooga Sav. Bank, 201 Ala. 282, 


78 S 58; Walker v. Mobile Bank, 6 

Ala. 452. 

Se eh arthaMe v. Manuel, 7 Ark. 
Cal.—Cortelyou v. Jones, 6 Cal. 

Unrep. Cas. 475, 61 P 918. 
Ga.—Moughon v. Masterson, 140 


Ga. 699, 79 SE 561. 

Tll.—Wilson vy. Spring, 64 Ill. 14; 
Thulin v. Anderson, 154 Ill, A. 41; 
Marsh vy. Wells, 89 Ill. A. 485; Me- 
Namara v. Clark, So ALL AAG 439. 

Ind.—Keister v. Myers, 115 Ind. 
312, 17 NE 161; Westerfield v. Spen- 
cer, 61 Ind. 339; Markel v. Evans, 47 
Ind. 326; Gower v. Howe, 20 Ind. 396; 
Garrett v. Puckett, 15 Ind. 485. 

Ky.—Royalty v. Deposit Bldg., etc., 
Assoc., 40 SW 455, 19 KyL 282, 

Mich. —Michigan’ State Bank  v. 
ae 92 Mich. 217, 52 NW 

N. J.—Woodruff v. Depue, 14 N. J. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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although, if he guaranteed the payment of the mort- 
gage debt or the collectability of the mortgage, it is 
proper to make him a party for the purpose of fix- 
ing his ultimate liability;*? he is also a proper party 
where the mortgagor claims that he has made pay- 
ments on the mortgage to the assignor without notice 
that the mortgage had been assigned.** On the other 
hand, if the assignment was by parol only, or was so 
informal, irregular, or defective as to pass to the 


assignee only an equitable claim 


as against his assignor, the latter must be joined 
as a party in the foreclosure suit.*4 
likewise so where the assignment was not absolute, 
but was only made by way of collateral security for 
a debt due to the assignee;®° in such case, where 
suit is brought by the assignor, the assignee is also 


Eq. 168; Miller vy. Henderson, 10 N. 
J. Eq. 320 


N. Y.—Clark v. Mackin, 95 N. Y. 
346; Bloomer v. Sturges, 58 N. Y. 168; 
Merrill v. Bischoff, 3 App. Div. 361, 
388 NYS 194; Haaren v. Lyons, 9 
NYS 211 [aft J32 Ne YS O04, 30) INE 
866J; Cohen v. Lane, 4 NYS 2285 
Christie v. Herrick, 1 Barb. Ch. 254; 
Hosford v. Nichols, 1 Paige 220; 
Whitney v. McKinney, 7 Johns. Ch. 
144; Johnson vy. Hart, 3 Johns. Cas. 
322, 

N. C.—Pullen v. Heron Min. Co., 
7i N. C. 567; Etheridge v. Vernoy, 
TL Ns PCa 84. 

Oh.—Larimer v. Clemmer, 31 Oh. 
St. 499; Grant v. Ludlow, 8 Oh. St. 
is McGuffey v. Finley, 20 Oh. 474; 
Hill v. Welsh, 1 Oh. Dec. (Reprint) 


367, 8 WestLJ. 371. 
Pa.—Strawn v. Shank, 110 Pa. 259, 


20 A 717; Woodrow v. Blythe, 2 Del. 
Co. 94. 
Ss. C.—Smythe v. Brown, 25 8S. C. 


89. 
_§. D.—Alexander v. Ransom, 16 8. 
D. 302, 92 NW 418. 


Va.—Omohundro v. Henson, 26 
Gratt. (67- Va.) 511; Newman v. 
Chapman, 2 Rand. (23 Va.) . 93, 14 
AmD 766. 


Wash.—State Finance Co. v. Moore, 
103 Wash. 298, 174 P 22. 

Ont.—Vankleek v. Tyrrell, 8 Grant 

Ch. 321; Gooderham v. De Grassi, 2 
Grant Ch. 135; Russell v. Robertson, 
5 CanLJ 118. 
[a] .Rule applied.—Where judg- 
ment was asked for the foreclosure 
of a mortgage, and for the restora- 
tion and foreclosure of prior mort- 
gages, paid off by plaintiff, in case 
it was found that he was not the 
owner in fee at its date; the former 
owners of the prior mortgages were 
not necessary parties. Connecticut 
Mut. L. Ins. Co. v. Cornwell, 72 Hun 
. 199, 25 NYS 348. 

[b] Transfer held  sufficient.— 
Where the assets of the C. Bank 
were transferred to the R. Bank, 
which in consideration assumed the 
liabilities of the C. Bank, the note 
secured by the mortgage which was 
indorsed in blank by the C. Bank, 
under ‘the Negotiable Instruments 
Law, became payable to bearer and 
negotiable by “delivery,” which is 
transfer of possession, and the R. 
Bank was entitled to sue thereon in 
its own name and the makers could 
not litigate the validity of the trans- 
fer of the note or of the contract. 
Rochester Nat. Bank y. Erion-Haines 
Realty Co., 123 Misc. 878, 206 NYS 
452 [aff 213 App. Div. 54, 209 NYS 
522]. 

[c] Assignee not real owner.— 
(1) In an action by ‘an assignee to 
foreclose a mortgage there is no 
fraud in plaintiff’s failure to disclose 
the fact that he was not the owner 
of the mortgages, but that they were 
the property of others. Nevers v. 
Cochrane, 123 Wash.-313, 212 P 251. 
(2) In such a case defendants are 
entitled to all of the defenses as 
against plaintiff that they would be 
entitled to against the real owner. 
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to the proceeds 
And this is 


joined.*+ 


State Finance Co. v. Moore, 103 Wash. 
Pens ohne (Tema Bd ois 
32. 57 Ala. 


Cal.—Titus v. Woods, 45 Cal. A. 
541, 188 P 68. 

N. J.—Jarman v. Wiswall, 24 N. J. 
Eq. 267; Parker v. Stevens, SNE OSs 
Eu. mt 

N. at 


21 


Ala.—Prout v. Hoge, 


Y.—Vanderbilt v. Scnareyer, 
N. Y. 392, 12 AbbNCas 890. [rev 
Hun 537]; McKernan v. Robinson, 84 
N. Y. 105; Andrews v. Gillespie, 47 
N. Y. 487; Western Reserve Bank v. 
Potter, Clarke 432; Bristol v. Morgan, 
3 Edw. 142. 

S. C.—Welborn y. Cobb, 92 S, C. 
384, 387, 75 SE 691 [cit Cyc]... , 

Man.—Taylor v. Sharp, 2 Man. 35. 

33. People’s Trust Co. v. Gomolka, 
129 App. Div. 12, 113 NYS 49. 

34 Ala.—Federal Land Bank v. 
Branscomb, 213 Ala. 567, 105 S 585;]' 
Langley v. Andrews, 132 Ala. 147, 
31S 469; Bibb v. Hawley, 59 Ala. 403; 
Denby v. Mellgrew, 58 Ala. 147; 
|\Prout. v. Hoge, 57 Ala, 28. 

Fla.—Stewart v. Preston, 1 Fla. 10. 

Ind.—Nichol v. Henry, 89 Ind. 54; 


Holdridge v. Sweet, 23 Ind. 118; 
Green v. McCord, 30 Ind. A. 470, 66 
NE 494. 
sop retiree v. Magoffin, 2. Bibb 
oO. 
N.. Y¥.—Robert v. Kidansky, 111 


App..Div. 475, 97 NYS 913. [aff 188 
N. Y. 688 mem, 81 NE 1174 mem]; 
Sprague v. Cochran, 84 Hun 240, 32 
NYS 572. 

But see Parker v. Stevens, 3 N. J. 
Eq. 56 (although the assignment is 
not under seal, the assignor of a 
mortgage need not be joined where 
the proceeding would be wholly use- 
less and attended with great incon- 
venience and expense). 

[a] Action by assignee under par- 
ticipation agreement.—Where defend- 
ants, assignees from plaintiff of a 
bond and mortgage, under a par- 
ticipation agreement reciting defend- 
ants’ prior ownership up to ‘two 
thousand dollars and interest, fore- 
closed, notice to plaintiff by making 
her party was necessary; otherwise 
decree and sale might be defective. 
Thomas v. Zahka, 181 App. Diy. 173, 
168 NYS 396 [rev 99 Mise. 338, 164 
NYS 193]. 

35. Ala.—Chattanooga Sav. Bank 
v. Crawford, 206 Ala. 530, 91. S 816. 

Cal.—Patten v. Pepper Hotel Co.; 
L5eLCAal: eee 96 P 296; Cerf v. Ashley, 
68 Cal. 419, 9 P 658. 

N. J.—Ackerson v. Lodi Branch R. 
Co., 28 N. J. Eq. 542. 

N. Y.—Johnson v. Hart, 3 Jouns. 
Cas. 3a5; Christie v. Herrick, 1 Barb. 
Ch. 254; Kittle v. Van Dyck, 1 Sanaf. 
Ch. 76, 3 NYLegObs 126. 

Pa.—Partridge v. Partridge, 38 Pa. 


78. 
AS eae v. Campbell, 13 Wis. 
3 

Ont.—Jones v. Upper Canada Bank, 
12 Grant Ch. 429. 

{a] Subsequent assignee for bene- 
fit of creditors.—Where the owner of 
a mortgage transferred it to trustees 
to hold it as security for his indebt- 
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a necessary party,®* unless the instruments held as 
collateral are unconditionally 
mortgagee who has made an assignment, equitable in 
its nature, of a partial interest in the mortgage, 
may sue to foreclose without joining the assignee.** 

[§ 1556] f. In Actions by Representatives of De- 
ceased Mortgagee. 
of a deceased mortgagee was a necessary party to a 
foreclosure, on the technical ground that the mort- 
gage conveyed a legal estate, and he was the only 
person who could reconvey it to the mortgagor.*® 
But mortgages are now generally regarded as merely. 
personal assets in the hands of the executor or ad+ 
ministrator,*? and he is the proper plaintiff in fore- 
closure proceedings, in which the heir need not be: 
On the other hand the personal represen- 


A 


surrendered.*7 


It was formerly held that the heir 


edness to and advances to be made, 
him by a third person, and after- 
ward assigned his interest in the 
mortgage with his other property to 
trustees for the benefit of all his 
creditors on a bill filed by the first 
trustee to foreclose the mortgage, 
the trustees for the benefit of cred- 


itors were neceSsary parties. Bard 
v. Pools, 12 N. Y. 495. . 
a6. Yates v. Council, 137, Miss. 


381, 102 S 176; 
64 N. Y. 657. 

[a] Joining as plaintiff or defend- 
ant.—It is immaterial so far as the 
mortgagor or other parties in interest 
are concerned whether the pledgee 
is made a party plaintiff or defenid- 
ant. Simson v. Satterlee, 64 N. -Y. 
657 mem [aff 6 Hun 305]. 

37. Burns v. Hockett, 91 Nebr; ur) 
136 NW 348. 

38. Alaska Mines Corp. v. Ghegn- 
berg, 264 Fed. 929; Batterman: *v. 
Albright, 122 N. Y. 484, 25 NE 856, 
19 AmSR 510, 11 LRA 800. 

[a] Rule applied.—An ae heen eek 
between the holder of a purchase- 
money mortgage and M, who hada 
lien on the property, whereby the 
mortgagee assigned a fractional in= 
terest to M, and agreed to receive 
any sums paid as trustee, and pay 
over one half to M, until the amount 
due him should be fully paid, when 
M agreed to reconvey and release. 
such interest, and further providing 
that, if the mortgagor should not 
pay the amounts. due, the mortgage. 
should be foreclosed and _ certain: 
steps taken to secure the payment 
of M, was held to entitle the mort- 
gagee to sue in his own name for 
foreclosure of the mortgage, without: 
joining M, under a statute permit-: 
ting the trustee of an express trust 
to sue in his own name without 
joining the person for whose benefit 
the action is prosecuted. Alaska 
Mines Corp. v. Greenberg, 265 Fed. 
929 (construing Alaska statute). 

39.. Huggins v. Hall, 10 -Ala. 283; 
Worthington v. Lee, 2 Bland (Md.). 
678; McIver v. Cherry, 8 Humphr. 
(Tenn.) 713; Scott v. Nicoll, 3 Russ.; 
476, 3 EngCh 476, 38 Reprint 654., 

[a] Bill of revivor.—The heir of, 
'the mortgagee, or his assignee, may 
file a bill of revivor without joining 
the personal repr esentative, to revive 
a suit instituted in his lifetime to 
foreclose the equity of redemption. 
Atchison y. Surguine, 1 Yerg. (Tenn.) 


400. 
In North Carolina the per- 


Simson v. Satterlee, 


[b] 
sonal representative cannot maintain 
an action to foreclose without mak- 
ing the mortgagee’s heirs parties. 
Hughes v. Gay, 132 No:C. 60; 43 SE 
539; Graves v. Trueblood, 96 N. Cy 
495, 1 SE 918; Hughes v. Hodges, 94 
N. C. 56; Pullen vy. Heron Min. Co., 
71.N. C. 567. 

Mortgage as conveying legal estate 
see supra.’ §.1; 

40. See supra § 406. 

Mortgage as constituting sneneiet a 
lien see supra § 8. 

41. Fla.—Merritt v. Daffin, 24 Fla. 
320, 4 S 806. 


44 [42 C.J.] 


tative is an indispensable party;*? the heir cannot 
maintain the suit alone,*® and even if he is the sole 
heir he must first take out letters of administra- 
tion,** but this rule does not apply where. it is 
shown that under the special facts of the case ad- 
ministration can be or has been dispensed with.*® 

[§ 1557] g. Trustees in Trust Deeds.*® 
under the theory that the trustee in a mortgage does 
not take the legal title,#’ it is held in some juris- 
dictions that he is neither a necessary*® nor a 
proper*® party to a suit to foreclose, the rule gen- 
erally prevailing is that in the case of a trust deed, 
er a mortgage executed to a trustee to secure a 
number of bondholders or other creditors, the trus- 
tee is an indispensable party to foreclosure proceed- 
ings and no valid decree can be made without his 
A trustee refusing to act is not an 
indispensable party,°! but he can,®? and, where con- 
sidered a necessary party, should, be joined as a 
defendant ;>* so too a trustee may be made a party 


presence.®° 
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While, 


defendant where his interests are adverse to those 


Ga.—Dixon v. Cuyler, 27 Ga. 248. 
Ill.— Citizens’ Nat. Bank v. Dayton, 
116 Ill. 257, 4 NE 492; McGooden v. 
Bartholic, 132 Ill. A. 392; Marsh v. 
Wells, 89 Ill. A. 485; Dayton v. Day- 


towed abil. ~Aa 036; 
Miss.—Griffin v. Lovell, 42 Miss. 
402. 


N. J.—Kinna v. Smith, 3 N. J, Ea. 
14, 

N. Y.—Kraemer v. Adelsberger, 122 
N.Y. 467, 25' ND 859. 

Pa.—Kistler v. Chapot 
Co., 2383 Pa. 163, 82 A 58. 

Vt.—Pierce v. Brown, 24 Vt. 165. 

Wis.—Weir v. Mosher, 19 Wis. 311. 

Ont.—Lawrence v. Humphries, 11 
Grant Ch. 209. 

{a] Must not sue in his individual 
capacity but asadministrator. Flagg 
v. Johnston, 39 Ga. 26. 

42. Vanhorn v. Duckworth, 42 N. 
G. 261; Clark v. Clark, 76 Wis. 306, 
45 NW 121; Clerksen v. Bowyer, 2 
Vern. Ch. 66, 23 Reprint 652. 

43. Clerkson v. Bowyer, 
Ch. 66, 23 Reprint 652. 

44. Clark v. Clark, 76 Wis. 
45 NW 121. 

{a] Husband whose wife has died 
intestate cannot sue on a note and 
mortgage executed .to her without 
first taking out letters of adminis- 
tration on her estate. Clark v4 
Clark, 76 Wis. 306, 45 NW 121. 

45. Phifer v. Abbott, 68 Fla. 10, 
65 S 869; Moughon v. Masterson, 140 
Ga. 699, 79 SE 561; Babbitt v. Bowen, 
GOIN t= 43720) See, also! supra’ “§ 11019> 

fa] Second administration is not 
necéssary where plaintiff had been 
appointed administrator and had been 
discharged. Moughon v. Masterson, 
140 Ga. 699, 79 SE 561. 

{b] Insufficient allegation. — An 
allegation in a bill to foreclose a 
mortgage which alleges that com- 
plainant as sole heir went into pos- 
gession of all the property left > by 
the mortgagee without alleging that 
the estate of the deceased mortgagee 
is not indebted is not sufficient to 
show a right to maintain the suit. 


Chamois 


2 Vern. 
306, 


Phifer v. Abbott, 68 Fla. 10, 65 S 
869. 

46. See also infra § 1558. 

47. See supra § 409. 

48. Sidwell v. Kaster, 289 Mo. 174, 
232 SW 1005; Sanders v. Kaster, 


(Mo.) 222 SW 133; Sidney Stevens 
Impl. Co. v. South Ogden Land, etc., 
Co., 20 Utah 267, 58 P 843; Hammond 
v. Tarver, 89° Tex. 290, 32. SW 511, 
34 SW 729 [cit Shelby v. Burtis, 18 
Tex. 644]; Sneed v. Joyce Land, etce., 
Co., (Tex. Civ. A.) 254 SW 479; Perry- 
man v. Smith, (Tex. Civ. A.) 32 SW 
349. 

fa] Where trustee interested.— 
Where a trust deed executed to se- 
cure a note stipulated that, in case 


of suit for collection, ten per cent 
of the note would be paid to the 
trustee in trust, he may be joined 
with plaintiff in a suit to recover on 
the note and to foreclose. Parks v. 
cet ae (Tex, wiCives VAN 50 > Sw 


49. Sidwell v. Kaster, 289 Mo. 174, 
232 SW. 1005. 

50. U. S.—Gardner v. Brown, 21 
Wall. #36, 22: L. ed. 527; Smith  v- 
Bell 20 ~Fedi.'2435 — i3ise sC@Al Sb27 ; 
Maher v. Tower Hotel Co., 94 Fed. 
225; Mercantile Trust Co. v. Portland, 
etc., R. Co., 10 Fed. 604. 
Ala.—Hambrick v. Russell, 86 Ala. 
L998 sea 8k 
Ark.—Beloate v. New England Se- 
curities Co., 165 Ark. 571, 265 SW 83; 
Snider v. Dennis, 159 Ark. 231, 251 
SW 682; Swinton v. Cuffman, 139 
Ark. 121, 213 SW 409; Howell v. 
Walker, 111 Ark. 362, 164 SW 746. 
Ill.— Rodman v. Quick, 211 Ill. 546, 


WO NE 1087; Kinsella “v. Cahn, 1:85 
Ill. 208, 56 NE 1119; Dearlove v. 
Hatterman, 102 Ill. A. 329; Hayes v. 
Owen, 69 Ill. A. 5538; Chandler v. 
O'Neil, 62 Ill. A. 418; Lambert v. 
Hyers, 22) Ill. A. 6165" Walsh ww 
Truesdell, 1 Ill. A. 126. See Long v. 


Coffman, 231 Ill. A. 265 (where a bill 
was filed to foreclose a first and third 
mortgage and the holder of the sec- 
ond mortgage was made a party de- 
fendant, it being alleged that he was 
the trustee in the third mortgage. 
He having defaulted, it was held that 
he was a party both individually anda 
in his representative capacity). 

Iowa.—Tucker vy. Silver, 9 Iowa 


Miss.—Moyse v. Cohn, 76 Miss. 590, 
25 S 169; Harlow v. Mister, 64 Miss. 
25, 8 S 164; Hill v. Boyland, 40 Miss. 
618. But see Green vy. Gaston, 56 
Miss. 748 (where the failure to object 
in the trial court to the absence of 
the trustee was held waived). 

N. J.—Tyson v. Applegate, 40 N. J. 
Eq. 305. 

N. H.—Hale v. Nashua, etc., R. Co, 
60 N H. 323. 

N. Y.—Paton v. Murray, 
474. 

. Oh.—Hays v. Galion Gas Light, 
Cte Coys) ‘Ohewisity weaos 

W. Va.—Bryan v. McCann, 55 W. 
Va. 372, 47 SE 143. 

Eng.—Wood v. Williams, 4 Madd. 
186, 56 Reprint 676; Hichens v. Kelly, 
2 Smale & G. 264, 65 Reprint 392. 

N. B.—Shaugnessy vy. Imperial 
Trusts Co., 3 N. B. Ea. 5, 25'°CanLT 
OccNotes 67. 

[a] Trustee substituted by a 
holder of secured notes under a 
power contained in the mortgage is 
not a necessary party. Snider v. 
Dennis, 159 Ark. 231, 251 SW 682. 

[b] Suit by assignee.—A mort- 


6 Paige 


of complainant.54 
deed cannot be considered a party as an individual 
unless he is impleaded in his individual capacity.®° 

Incapacity or death of-trustee.°° 
has become incapacitated his duly appointed sue- 
cessor is the proper party.°’ 
his associates in the trust may maintain the action 
without joining his heirs®® or representatives.°® 
case of the death of a sole trustee, his duly ap- 
pointed successor is the proper party,®° and it is not 
necessary that the heirs*! or personal representatives 
of the deceased trustee®? be made parties, although 
the conclusion has been reached that the proper par- 
ties in such a case are the personal representatives 
of the deceased trustee.®* 

[§ 1558] h. Beneficiaries under Mortgage or Deed 
to Trustee.°* Under the practice prevailing in some 
courts® a trustee in a deed of trust to secure the 
holders of notes or obligations can bring a suit to 
foreclose the mortgage without joining the benefi- 


[§§ 1556-1558 


A trustee foreclosing a trust 


If the trustee 
Where a trustee dies, 


In 


gagee with power of sale was held 
not a necessary party in a suit to 
foreclose brought by his assignee, 
but it was said that he might have 
been a necessary party had the bill 
asked for his removal for a refusal 
to execute his trust under the mort- 
gage. Wilson v. Spring, 64 Ill. 14. 

[c] Making cotrustee defendant.— 
A complaint in an action by one of 
two trustees under a mortgage exe- 
cuted by a corporation to secure its 
bonds to foreclose the mortgage, 
which alleges that the cotrustee, 
made a defendant, is a director of the 
corporation, shows plaintiff’s right to 
sue alone, notwithstanding Code Civ. 
Proc. § 448, requiring those united 
in interest to join as parties. Cum- 
ming v. Middletown, etc., R. Co., 147 
App. Div. 105 131 9NYS7710; 

51. Brown v. Denver Omnibus, 
etc., Co., 254 Fed. 560, 166 CCA 118. 
Compare Wilson v. Spring, 64 Ill. 14 
supra note 50 [bl]. 

52. Whitney v. Whitney El., etc., 
Co., 180 Fed. 187 [aff 183 Fed. 678, 
106 CCA 28 (certiorari den 219 U. S. 
588, 31 SCt 472, 55 L. ed. 248)]; 
Mercantile Trust Co. v. Portland, etc., 
R. Co., 10 Fed. 604; Brooks y. Ver- 
mont Cent. R. Co., 4 F. Cas. No. 1,964, 
14 Blatchf. (U. S.) 463. 

53. Tillinghast v. Troy, ete, R. 
Co., 48 Hun 420, 1 NYS 243 [aff 121 
N. Y. 649 mem, 24 NE 1091 mem]; 
Shaugnessy v. Imperial Trusts Co., 
3 N. B. Eq. 5, 25 CanLTOccNotes 67. 
See Wilson v. Spring, 64 Ill. 14 supra 
note 50 [b]. 

54, Alabama, etc., Mfg. Co. vi 
Robinson, 56 Fed. 690, 6 CCA 79 [rev 
48 Fed. 12]. 

55. Schroeder v. Arcade Theater 
Co., 175 Wis. 79, 184 NW 542, 


56. Substitution and succession 
see supra §§ 176-194. 

57.. Fisher v. Stiefel, 62 Ill. A, 
580; Johnes v. Outwater, 55 N. J. 


Eq. 398, 836 A 483. 

58. Alabama, ete., Mfg. Co. v. Rob- 
inson, 56 Fed. 690, 6 CCA 79 frev 
48 Fed. 12]; Waring v. National Sav., 


ete. Co:) 188° Malh-386%, cal 4am pois 
McAllister v. Plant, 54 Miss. 106. 
Seeks Landale v. McLaren, 8 Man. 
€0. Gibbes v. Greenville, etc., R. 
CorwLrsts. Ge 228: 
61. Gibbes v. Greenville, .ete., R. 


Co, supra. 

62. Read v. Rowan, 107 Ala. 366, 
18 S 211; Less v. English, 75 Ark. 
288, 87 SW 447. 

63. Lambertville Nat. Bank v. Mc- 
Cready Bag, etc., Go., (N. J. Chi), 15 
A 388, 1 LRA 334, 

64 Beneficiaries under junior deed 
of trust as necessary parties see 
infra § 1580. 

65. See supra § 1557. 
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§§ 1558-1559] 


ciaries,°* although they may be joined;*? and it is 
not necessary to join the beneficiaries in states 
where the statutes®* provide that the trustee of an 
express trust may sue without joining with him the 
person for whose benefit the action is prosecuted.®9 
It is generally held, however, that, where a deed of 
trust or mortgage is made to a trustee for the pur- 
pose of securing the holder of a note or other obliga- 
tion, or for securing the creditors named in a list 
or schedule, it is necessary that the beneficiaries as 
well as the trustee should be parties to a suit for 
Where the beneficiaries are so 
numerous that it would not be practicable to join 
them all, and particularly where it would be scarcely 
possible to identify them all, as in the ease of a 


its foreclosure.”° 


66. Smith v. Bell, 217 Fed. 243, 
133 CCA 517; Alton Water Co. v. 
Brown, 166 Fed. 840, 92 CCA 598 
[certiorari den 212 U. S. 581, 29 SCt 
690, 53 L. ed. 659]; Swift v. Stebbins, 
4 Stew. & P. (Ala.) 447; Sill_v. 
Ketchum, Harr. (Mich.) 423. See 
Knickerbocker Trust Co. v. Oneonta, 
eter. Co. 8s eN. YY: 38,60 NE 568 
(in an action of foreclosure, by a 
mortgage trustee, of a mortgage se- 
curing bonds, it is immaterial who 
owns the bonds if the mortgagor 
owes the obligation). 

[a] Reason for rule.—‘“What is 
the object of the present bill? It is 
merely to get in the money due upon 
the mortgage in part execution of the 
trust. The rights of the cestuis que 
trust are not brought in question in 
this proceeding. There are no rights 
of these persons put in issue. The 
trustee assignee of this mortgage 
takes no more than is actually due 
upon it. Under the case made by the 
bill he does take all that is due. This 
litigation cannot be aided or varied, 
so far as I can perceive, by making 
the cestuis aque trust parties. The 
decision would be the same upon the 
validity or the amount due upon the 
mortgage in either case. The right 
of the persons for whom this trustee 
acts cannot be affected by the col- 
lection of this money; their right to 
the proceeds in the hands of the 
trustee remains. ... If any question 
as to the right of any or all of the 
cestuis que trust to the proceeds 
should arise, then of course they 


must all be made parties.” Sill v. 
Ketchum, Harr. (Mich.) 423, 424. 
[b] Trustee occupying antago- 


nistic position.—The rule that in gen- 
eral courts can deal with bondholders 
only through their trustees is a rule 
of convenience, to facilitate the con- 
duct of the suit, and is inapplicable 
where the trustee occupies a position 
prejudicial to the interest of the 
bondholders. Brown v. Denver Omni- 
bus, etc., Co., 254 Fed. 560, 166 CCA 
118. 
[c] Im Georgia foreclosure by rule 
nisi being an action of law, a cestui 
que trust need not be made a party. 
Wood v. Nisbet, 20 Ga. 72. 

€7. Smith v. Bell, 217 Fed. 243, 133 
CCA: 517. 

68. See statutory provisions. 

69. Cal.—Glide v. Dwyer, 83 Cal. 
477, 23 PB 706. 

Ind.—Rinker v. Bissell, 90 Ind. 375; 
Wright v. Bundy, 11 Ind. 398. 

Ky.—Vance v. Lane, 82 SW 297, 


26 neva 9619s) sUnion «/Drustm Cou v: 
Brashears, 39 SW 44, 19 KyL 37. See 
Lentz v. Louisville, ete. County 


Assoc., 8 Ky. Op. 332 (where a fore- 
closure sale in a suit by a trustee in 
his own name was held valid, the 
holders of a majority of the bonds 
having compelled the trustee to sue 
and having afterward ratified the 
sale). 

Md.—Hays v. Dorsey, 5 Md. 99. 
_ Nebr.—Tainter v. Abrams, 107 N 
225. 
Wis.—Milwaukee Trust Co. v. Van 
ee 132 Wis. 638, 112 NW 
1083 


fa] Acting for one of two bene- 
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resented by the 


eral rule is that 


ficiaries.—A person who is trustee of 
a security for two persons, but as- 
Sumes to be such only for one of 
them, having the’ legal title, may 
enforce it. The beneficiaries are not 
necessarily parties to the action in 
that regard. Milwaukee Trust Co. 
v. Van Valkenburgh, 132 Wis. 638, 
112 NW 1083. - 

[b] Beneficiary as proper party. 
-—-The holder of mortgage notes se- 
cured by a deed of trust is a proper 
party plaintiff with the surviving 
trustees. Waring v. National Sav., 
CU ACO LS oe edema tee dle Auar Ss 7a 

70. Ark.—Beloate v. New England 
Securities Co., 165 Ark. 571, 265 SW 
83; Boyd v. Jones, 44 Ark. 314. 

Ill.— Breed v. Baird, 139 Ill. A. 15; 
Town v. Alexander, 85 Ill. A. 512 
[aff 185 Tl. 254, 56 NE 1111]; Wool- 
ner v. Wilson, 5 Ill. A. 439. 

N. J.—Elizabethtown Sav. Bank v. 
Unione County eNO orn ssniNeredia tle 
56; Camden Safe Deposit, etc., Co. v. 
Dialogue, 75 N. J. Eq. 600, 72 A 358; 
Butler v. Farry, 68 N. J. Eq. 760, 63 
A 240; Tyson v. Applegate, 40 N. J. 
Eq. 305; Woodruff v. Depue, 14 N. J. 
Eq. 168; Willink v. Morris Canal, etc., 
Co., 4 N. J. Ea. 377; Stillwell v. Mc- 
Neely, 2 N. J. Eq. 305. 

N. C.—Springer v Sheets, 115 N. C. 
370, 20 SE 469. 

Oh.—Union Bank vy. Bell, 14 Oh. St. 


200. 
29 Vt. 


Vt.—Davis v: 
438. 

Wash.—Bacon v. O’Keefe, 13 Wash. 
655, 48 P 886. 

W. Va.—Bryan v. McCann, 55 W. 
Va. 372, 47 SE 148, 

Eng.—Whistler v. Webb, Bunb. 58, 
145 Reprint 592; Calverley v. Phelps, 
6 Madd. 229, 56 Reprint 1078. 

Ont.—Rogers v. Rogers, 2 Grant 
Cha 37.. 

See Le Sueur First State Bank v. 
Sibley County Bank, 93 Minn. 317, 
101 NW 309 (where a suit to fore- 
close and to have adjudicated the 
various claims of the beneficiaries 
and the expenses and compensation 
of the trustee was brought by one 
of the beneficiaries, the other bene- 
ficiaries, the trustee, and the mort- 
gagor being made parties defendant, 
and it was held that there was no 
defect of parties plaintiff). 


Hemingway, 


[a] Joining beneficiaries as de- 
fendants instead of cocomplainants 
is a mere technical irregularity. 


Commonwealth Title, ete., Co. v. New 
Aa gts Lime Co., 86 N..J. Eq. 450, 100 
A 52. 

[b] Creditors of a different class. 
—In general, where creditors claim 
under a deed of trust for the pay- 
ment of debts, tley need not join, 
as parties to their bill, those who 
are in a posterior class to them- 
selves; it is sufficient if all who are 
in their own class are joined. Pat- 
ton v. Bencini, 41 N. C. 204. 

[c] The personal representatives 
of a deceased trust creditor are 
necessary parties to a suit to fore- 
close. Bryan v. McCann, 55 W. Va. 
372, 47 SE 143. 

71. U.-S.—Gasquet v. Widelity 
Trust, etc., Co., 57 Fed. 80, 6 CCA 253; 
Campbell v, Texas, ete., R. Co. 4 F. 


ants to a suit for foreclosure.*® 
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trust mortgage securing a large issue of bonds, the 
bondholders or beneficiaries may be sufficiently rep- 


trustee,“ or by one or more bond- 


holders who sue in their own right and for the 
benefit of the others interested in the mortgage.’ 
And where notes secured by a deed of trust are given 
to a trustee who has plenary powers over the subject 
matter of his trust, he can maintain an action to 
foreclose in his own name, his beneficiary not being 
a necessary,’* although a proper, party.’* 

[§ 1559] i. Beneficiary in Mortgage Given by 
Trustee. Where a mortgage on land is executed by 
one holding the title as a trustee for others, the gen- 


beneficiaries must be made defend- 
But undisclosed and 


Cas. No. 2,366, 1 Woods: 368. 

Til. Chicago, etce., R. Land Co. v. 
Peck, 112 Ill. 408; Chillicothe Paper 
Co. v. Wheeler, 68 Ill. A. 343. 

Ind.—Robertson v. Vancleave, 129 
Ind. 217, 26 NE 899, 29 NE 781, 15 
LRA 68. 

Ky.—vU. S. Bank v. Huth, 4 B. Mon. 
423. 

Mass.—Shaw v. Norfolk County R. 
Co., 5 Gray 162. : 

Miss.—Wall v. Boisgerard, 19 Miss. 
574. 

N. J.—Ring v. New Auditorium 
Pier Co., 77 N. J. Eq. 422, 77 A 1054; 
Camden Safe Deposit, etc., Co. v. 
Dialogue, 75 N. J. Eq. 600, 72 A 358; 
Tyson v. Applegate, 40 N. J. Eq. 305; 
Willink v. Morris Canal, etc., Co., 4 
N. J. Eq. 3877; Lambertville 
Bank v. McCready Bag, etc., Co., 
A 388, 1 LRA 334. 

Oh.—Carpenter v. Canal Co., 35 Oh. 
St. 307; Coe v. Columbus, etc., R. Co., 
10 Oh. St. 372, 75 AmD 518. é 

Pa.—McElrath vy. Pittsburgh, etc., 
RCo, 28 Besint) 197. 

Tex.—Pool v. Farmers’ lL. & T. Co., 
7 Tex. Civ. A. 334, 27 SW 744. 

Wash.—Manhattan Trust Co. v. 
Seattle Coal, etc., Co., 19 Wash. 493, 
Somecioole 

Eng.—Doble v. Manley, 28 Ch. D. 
664; Morley v. Morley, 25 Beav, 253, 
53 Reprint 633. 

[a] Mortgage direct to bondhold- 
ers.—This rule does not apply where 
a corporation executes a mortgage di- 
rectly to all its bondholders, without 
the intervention of a trustee, to se- 
cure specifically to each the amount 
due to him, particularly. where the 
sufficiency of the security is doubt- 


ful. Nashville, etc.)  R.) Co. Vv... Orr, 
ie WialleagGrea se) aA cian aloes baomecle 
10. : < 

[b] Creditors not represented by 


trustee in collateral matters.—Where 
the court which had appointed a re- 
ceiver for an insolvent corporation 
authorized him to issue certificates 
of indebtedness, the lien of which 
should take precedence of the lien 
of an existing mortgage securing an 
issue of bonds, and some of the bond- 
holders agreed with the purchasers 
of the certificates that the latter 
should be the superior lien, and the 
purchasers intervened in an action 
to foreclose the mortgage, in order 
to have their certificates declared the 
prior lien, the bondholders who 
signed the agreement were necessary 
parties, as the trustee of the mort- 
gage did not represent them in mat- 
ters growing out of such agreement. 
Pool Wv.. sHanmers i lercce Ty Conn (ex, 
Civ. A. 334, 27 SW 744. 

72. Hammond v. Tarver, 89 Tex. 
290; oa. SW. Side 84 Swe 295 

73. Hirsh v. Arnold, 318 Ill. 28, 
148 NE 882 (applying rule to a grand 
lodge trustee). 

74 Hirsh v. Arnold, supra. 

75. Oliver v. Piatt, 3 How. (U. S.) 
3338, 11 L. ed. 622; Mavrich v. Grier, 
3 Nev. 52, 98 AmD 373; Hamilton v. 
Jacobs, 6 Oh. Dec. (Reprint) 1094, 
10 AmLRec 445. 

Cestui que trust under mortgagor’s 
Lorene necessary party see infra 


46 [42 C.J] 


unascertained beneficiaries are not necessary parties 
in a suit to foreclose a mortgage executed by one 
who has added the word ‘‘trustee’’ to his name.’® 
However, in some jurisdictions it 1s unnecessary. to 
make the beneficiary a party in proceedings to fore- 
close a mortgage given by his trustee,’ although it 
is proper to do so;78 but after the execution of the 
trust the action should be brought against the 
former beneficiary instead of the discharged 
trustee.’9 

[§ 1560] 2. Plaintiffs—a. In General. Although 
in some jurisdictions one having the legal title to 
the mortgage can alone bring an action to fore- 
close,®° the more generally prevailing rule is that 
plaintiff in a foreclosure suit should be the real and 
beneficial owner of the debt secured,*' together with 
any others who are jointly interested with him in 
the security,®? or a person who is legally empowered 
to collect it for him,®* as his guardian,** receiver,*® 
or assignee in bankruptey.%6 The right of a mort- 
gagee, who is the agent of an undisclosed. principal, 
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‘to foreclose has been recognized,®” as has the right 


of the undisclosed principal ;** a mortgage given to 
the cashier of a bank can be enforced by the bank 
in its own name.®® If the mortgage was made to a 
corporation, the suit should be in the name of the 
corporation.®® The purchaser at an invalid sale 
under a deed of trust is a proper plaintiff in a subse- 
quent bill in equity to foreclose it.” 

[§ 1561] b. Joint Mortgagees and Holders of Sep- 
arate Notes.°2 Where a mortgage is given to two 
or more persons to secure a joint debt, all may and 
should join as plaintiffs in a suit for its foreclo- 
sure ;9* or the suit may be instituted by one, making 
the other a defendant if he will not join as com- 
plainant,°* or where his interests are adverse;®° and 
in case of the death of one, the survivor may sue.°° 
So, if the debt is represented by several claims due 
to the mortgagees separately, or by notes which have 
passed into several hands, but is secured by one 
mortgage, all the creditors may join as plaintiffs in 
foreclosure proceedings,” although it has been held 


) 


76. Baxter v. Ft. Payne Co., 182 
Ala. 249, 62 S 42; Moss v. Johnson, 36 
She G 551, 15 SE 709. 

fa] Adding beneficiaries when 
disclosed.—In such a case ‘the bene- 
ficiaries of the trust may be after- 
-ward joined if disclosed, under chan- 
cery practice rules. Baxter,v. Ft. 
Payne Co.,.182 Ala.,249,,62 S 42. 

77. .Wagnon v. Pease, 104 Ga. 417, 
30 SE 895; Harlem, Co-op. Bldg., 
v. Quinn, 57 Hun 690, 10 NYS 682 
[aff 134 N..Y..536, 32 NE 10, 30 AmSR 
699];.Western Land Securities Co. v. 
Oklahoma Farm Mortg. Co., 111 OKI. 
, 2389.P.223; In re De Leeuw, 
2 Ch; 7540. See Wood v. 
Nisbet, -20 Ga. 72 (stating that in 
equity the rule may be different). 
y[a]}- Tllustration.— Where it is 
plain that,a party was made trustee 
under a written agreement giving 
him -<absolute -power.to dispose of 
land which was conveyed to him by 
a deed absolute on its face, and the 
agreement -stated that the intention 


ef the parties thereto was to regu-- 


late. the. disbursement of moneys 
coming. into his hands pursuant to 
the agreement, such trustee was the 
only necessary party in a foreclosure 
proceeding against the property to 
satisfy a debt acknowledged in the 
agreement and authorized to be paid, 
incurred prior to creation of the 


trust; and other interested parties 
were not necessary parties. Western 
Land Securities Co. yv. Oklahoma 


Farm Mortg. Co., 
223. 
' [b] Beneficiaries very numerous. 
—Where real estate had been pur- 
chased by a joint fund raised by sub- 
scription in shares by more than two 
hundred and fifty subscribers, and 
the property conveyed to trustees 
for them, who executed a mortgage 
thereon, it was held unnecessary to 
make all the subscribers parties to a 
bill to foreclose the mortgage, as 
they were sufficiently represented by 
the trustees. Van Vechten y. Terry, 
waohnsee Chie (Negev) L Loli 

{e] Effect of fraud.—This rule 
does not apply where by reason of 
fraud the trustees do not represent 


111 OKI]. 138,°239 P 


the interests of the beneficiaries. In 
re De Leeuw, [1922] 2 Ch. 540. 
78. Harlem Co-op. Bldg.,  ete., 


Assoc. v. Quinn, 57 Hun 590, 10 NYS 


682. 
Wagnon vy. Pease, 104 Ga. 417, 
30 SE 895. 

80. Metal Products Co. v. Levine, 
1 Pa. Dist. & Co. 271. See also supra 
S9155172 

81. U. S»—Tug River Coal, ete., 
Co. v. Brigel, 86 Fed. 818, 80 CCA 415. 

Ala.—Comer v. Bray, 88 Ala. 217, 


38 S 554. 
Cal.—Anglo-Californian Bank  yv. 


ete. |' 


Cerf, 147 Cal. 384, 81 P 1077. 


Ill.—Wellington v. Heermans, 110 
Tll. 564; Winkelman vy. Kiser, 27 IIl. 
ie 

Iowa.—Turnis v. Ballou, 205 NW 
746. 

Kan.—Swenney v., Hill, 65 Kan. 
826, 70 P 868. 

Ky.—Day v. Ewen, 140 Ky. 498, 
131. SW 283. 

Mich.—Michigan State Bank  v. 


Ce 92 Mich. 217,52 NW 682. 
N. J.—Snyder Va Harris, OL INwAd. 
Fa. 480, a A 329; Hudnit v. Nash, 16 
N. J. eds 50. 
sr v. Levenberg, 172 App. 
Div. OUT Oe INDY Sins 

S. C.—DeWalt v. Kinard, 33 S. C. 
522, 12 SE 367; Charleston v. Caul- 
field, 19 S.C. 201. 

[al] Individual conducting busi- 
ness in name of corporation.—An ac- 
tion. on a note payable to an alleged 
corporation under the name of which 
an individual conducts business and 
on the mortgage securing the note 
must be brought in the name of the 
real owner of the note and mortgage. 
Day v. Ewen, 140 Ky. 498, 131 SW 

[b] Mortgagee described by wrong 
name.—The fact that the grantee in 
a mortgage is described by a wrong 
name will not invest him with the 
right to sue for foreclosure in a 
fictitious name; he must sue in his 
proper name, averring in his bill 
that defendant made the mortgage to 
him by the name mentioned therein. 


-If, on the other hand, he sues in the 


name given in the mortgage, the 
mortgagor will not be estopped from 
pleading the misnomer in abatement. 
Pinckard v. Milmine, 76 Ill. 453. 

82. Swenney v. Hill, 65 Kan. 826, 
70 P 868; Dahl v. Levenberg, 172 App. 
IDS Ne IS bh A ONES) Wales 

[a] Attorney given interest by 
mortgagee. — Where a mortgagee 
agrees to give his attorney an inter- 
est in the amount collected for his 
services, this does not give the at- 
torney such an interest in the suit as 
to render him a proper coplaintiff 
with the mortgagee. Hall v. Gird, 7 
Hilt, CN. Y.). 1586. 


8S. See cases infra notes 84, 85. 

84. Comer v. Bray, 83 Ala. 217, 
3° S; 554, 

85. Iglehart v. Bierce, 36 Ill. 138. 

86. Norton v. Ohrns, 67 Mich. 612, 


35 NW 175. 


87. Turnis v. Ballou, (lowa) 205 
NW 746. 
88. Collier v. Collins, 9 Iowa 126 


(the administrator of an agent who 
loaned money for his principal and 
took a note and mortgage to secure 
the same, in his own name, may beé 


| joined with the maker of the note 


and mortgagor in an action for dis- 


‘State Bank y. Trowbridge, 


covery and foreclosure). 

89. Moore v. Pope, 97 Ala. 462, 11 
S 840; Michigan State Bank v. Trow-' 
priage 92 Mich. 217, 52 NW “632. 

[a] Cashier as party.—(1) In 
such a case’ the cashier is a proper 
party complainant. Moore v. Pope, 
97 Ala. 462, 11 S 840. (2) But he is: 
not a necessary party. Michigan 

92 Mich. 
217, 52 632. 
sc. 
0 


Charleston y. Caulfield, 19 S. 
Corot : 


91. Wolff v. Ward, 104 Mo. 127, 16 
SW 161. i 

92. AS necessary or proper parties 
see supra § 1553. 

93. Hawke v. Banning, 3 Minn. 67; 
Dahl v. Levenberg, 172 App. Div. 919, 

157 NYS 14; Fox v. Klein, 1 OntWR 
172. 

94 Sanford v. Bulkley, 30 Conn. 
344; Dahl v. Levenberg, 172 App. Div. 
919, 157 NYS 14; Armstrong v. Pratt, 
2 Wis. 299; Luke v. South Kensing- 
ton Hotel Co., 11 Ch. D. 121; Daven- 
port v. James, 7 Hare 249, 27 EngCh 
249, 68 Reprint 102; Remer v. Stokes, 
4 Wkly. Rep. 730. 

95. Johnson v. McDuffee, 83 Cal. 
30, 238 Py.214: Trades Sav. Bank ve 
Freese, 26 N. J. Ea. 4538; Luke v. 
South Kensington Hotel Co., 11 Ch. 
D. 121; Sibley v. Chisholm, Russ. Eq. 
Cas. (N. So) etGne 

{a] Purchase of land by joint 
mortgagee.—Under a joint mortgage 
executed to secure two several notes, 
one of the joint mortgagees who pur- 
chases the mortgaged land acquires 
the legal title subject to the lien of 
the mortgage and is a proper party 
defendant in an action of foreclosure 
by the other mortgagee’s assignee. 
Johnson v. McDuffee, 83 Cal. 30, 23 


96. Erwin v. Ferguson, 5 Ala. 158; 
Williams v. Hilton, 35 Me. 547, 58 
AmD 729; Blake y. Sanborn, 8 Gray 
(Mass.) 154 [dist Burnett v. Pratt) 
22 Pick. (Mass.) 556]; Mutual L. Ins. 
Co. v. Sturges, 32 N. J. Eq. 678 [rev 
on other grounds 33 N. J. Eq. 328): 

Personal representative of deceased 
joint mortgagor as necessary party 
see supra § 15538. 

97. Ga.—Chamberlain v. Beck, 68: 
Ga, 346. 

Nebr.—Guthrie v. Treat, 66 Nebr. 
415, 92 NW 595, 103 AmSR’ 718. 
ot H.—Benton v. Barnet, 59 N. H: 


Ill.— Pogue vy. Clark, 25 Ill. 351. 

Ind.—Cressler v. Brewer, 186 Ind. 
185, 114 NE 449; Attna L. Ins. Co. v. 
Finch, 84 Ind. 301; Shirkey v. Hanna; 
3 Black. 403, 26 AmD 426. 

Oh.—Collins v.’ Mansfield, 13 Oh. 
Cir, Ct. 258, 7 Oh. Cir. Dec. 446, 

Or.—Roth v. Troutdale Land Co. 
83 Or. 500, 162 P 1069. 


P 214, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ 


5 joee ait al ag 
--§§ 1561-1563] 


otherwise as to notes maturing at different times.%% 

Mortgage to partnership. Where a mortgage is 
given to a partnership, all the partners should be 
plaintiffs in a suit to foreclose,®® except in case of 
the death of one, when the survivors may sue.! 

[§ 1562] 3. Defendants—a. Mortgagor. The 
mortgagor is of course always a necessary party de- 
fendant to a suit to foreclose a mortgage,? unless, 
before the institution of proceedings, he has parted 
absolutely with all his interest in the premises,* in 
which case his successor in interest or the owner of 
the equity of redemption at the time being is a nee- 
essary party defendant.t Where several join in the 
execution of the mortgage, all of them are necessary 
parties to a suit to foreclose it,> although it has 
‘been held that, where joint owners have given a 
mortgage, it may be foreclosed separately against 
each.® 

A comortgagor, by the way of collateral security, 
as distinguished from a mere surety by covenant, is 
a necessary party to foreclosure proceedings brought 


98. Rankin v. Major, 9 Iowa 297. mortgage, and 
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against the principal mortgagor by a prior mort- 
gagee of the principal mortgagor’s share in the 
mortgaged property;’ but there is authority to the 
contrary.’ It has been held that the original mort- 
gagor is not a necessary party to a suit by a deriva- 
tive mortgagee to foreclose the original mortgage.® 

Civil death of mortgagor. Under a statute pro- 
viding for the administration and disposal of the 
property of a person imprisoned for life as if he 
were naturally dead,*° mortgage foreclosure pro- 
ceedings against parties who would have been such 
had the mortgagor been naturally dead are valid.1* 

[§ 1563] b. Persons Interested in Premises. Since 
the object of a foreclosure is to extinguish the equity 
of redemption and obtain a sale of the mortgaged 
premises,’* all persons who own that equity, wholly 
or 1n shares, or who are interested in it adversely 
to the mortgage and by way of claiming title’ or 
beneficial rights in it, as distinguished from having 
a mere lien upon it, should be made defendants ;1* 
but not persons whose interests in the equity of re- 


the adverse 


gagor, her subsequent grantee, or 
99. Cannon v. Harmon, 124 Ark.| claims which others are asserting |her subsequent mortgagee be made 
344, 187 SW 164; Jewell v. West|to the land and where the parties] parties). 
Orange, 36 N. J. Eq. 403; De Grieff}| brought in are not personally liable 9. Silverthorn v. Glazebrook, 30 
v. Wilson, 30 N. J. Ea. 4385; Noyes v.| in any sense. Breed v. Higgin- | Ont. 408 
Sawyer, 3 Vt. 160. But see Shelden| botham, (Tex. Civ. A.) 141 SW 164. ‘10. See statutory provisions; and 
v. Bennett, 44 Mich. 634, 7 NW 223 [c] Where the mortgagor is a}|Convicts § 


‘Cholding that one partner to whom as 
trustee for the firm a mortgage has 
been executed may foreclose the 
same without joining the other mem- 
bers as complainants). 

1. Erwin v. Ferguson, 5 Ala. 158; 
eo orton v. Fitch, 137 N. Y. 41, 33 NE 
v{ 


2. U. S.—Wilcox v. El Banco Pop- 
wlar de Economias, 255 Fed. 442, 166 
CCA 518 [app dism 255 U. S. 72, 41 
SCEleLZy 65 1.5 \ed.—5 £0]; 
mann, 249 Fed. 455, 161 CCA 4-413; 
Wwe, River, Coal.ete., Co. -v. iBrigel, 
86 Fed. 818, 30 CCA 415; Dendel v. 
Sutton, 20 Fed. 787. 

Ariz.—Bennett v. U. S. Land, ete., 
Corre Gb ATIZ. SOS fel cde ee lt. 

Del.—Seals yv. Chadwick, 18 Del. 
381, 45 A 718; Malsberger v. Parsons, 


11 Del., Ch. 249, 100 A 786. 
~ JTll—Harvey v. Thornton, 14 Ill. 
217;-Lane v. PErskine, 13 Ill. 501; 


Black v. Thomson, 120 Ill. A. 424. 
Ind.—4%tna L. Ins. Co. v. Stryker, 


88 Ind. A. 312, 73 NE 953, 76 NE 
822, 78 NE 245. 

La.—Hughes vy. Patterson, 23 La. 
Ann. 679. 

Md.—Kunkel v. Markell, 26 Md. 
390; Worthington v. ee, 2 Bland 
678. 


‘Mich.—Michigan Ins. Co. v. Brown, 
11 Mich. 265. 

N. Y.—Kay v. Whittaker, 44 N. Y. 
565; Heidgerd v. Reis, 185 App. Div. 
414, 119 NYS 921; Reed v. Marble, 
10 Paige 409. 


Pa.—Sterrett v. Dunlap, 12 Pa. 
Dist. 453 note; Taylor v. Beekley, 
12 Pa. Dist. 452. 


Philippine-—Soriano v. Enriquez, 
24 Philippine 584. 

Tex.—J. W. Ward Farming Co. v. 
Searcy, (Civ. A.) 257 SW 653; Leyhe 
v. Leyhe, (Civ. A.) 220 SW 3877; 
Breed v. Higginbotham, (Civ. A.) 


141 SW 164. . 

Eng.—Howes v. Wadham, Ridg. 
t. Hardw. 199, 27 Reprint 803; 
Farmer v. Curtis, 2 Sim. 466, 2 Eng 
Ch 466, 57 Reprint 862. 

[a] Where the mortgage is exe- 
cuted by one as agent for another, 
the scire facias should be issued 
against the principal and not the 


agent. Maus v. Wilson, 15 Pa. 148. 
[b] Statute permitting actions 
against sureties, etc., alone.—Al- 


though a statute permits actions to 
be maintained against those second- 
arily liable without joining the prin- 
cipal, yet the maker of a note se- 
cured by a mortgage upon land is 
‘a necessary party in an action to 
recover upon the note, foreclose the 


In re Solt- 


\tate of the deceased mortgagor 


corperation, the stockholders are not 
necessary parties defendant to a’ bill 
for foreclosure, although they might 
be permitted to intervene in. cases 
where circumstances existed giving 
them a well defined right to be 
heard in defense of their own in- 
terests. Gunderson v. Illinois Trust, 
ete. Bank, 100 Ill. A. 461 [aff 199 
Ill. 422, 65 NE 326]. See generally 
Corporations §§ 2740, 2744. 

{d] Bill by second mortgagee.— 
The mortgagor is a necessary party 
to a bill by a second mortgagee to 
redeem the first mortgage and fore- 
close the equity of redemption. Fell 
v. Brown, 2 Bro. Ch. 276, 29 Reprint 
151; Farmer v. Curtis, 2 Sim. 466, 
2 EngCh 466. 57 Reprint 862; Palk 
ve JClinton, 22.-ViesiiiSr. 148; 233)" Re- 
print):19: 

[e| Effect of sale on execution.— 
(1) A mortgagor who has not been 
legally divested of his whole inter- 
est by .a sale under an execution of 
his equity of redemption is a proper 
and necessary party to a foreclosure 
suit. Worthington v. Lee, 2 Bland 
(Md.) 678. (2) Where the statute 
gives the judgment debtor a year in 
which to redeem from a _ sale on 
execution, he retains, during that 
year, such an interest in the prem- 
ises as makes him a necessary party 
to a bill te foreclos® a mortgage 
previously executed by him. Hallock 
v. Smith, 4 Johns. Ch. (N. Y.) 649. 

S. See infra § 1573. See also infra 
§ 1566. But see Hawthorn v. Sayers, 
16 Del. 177, 42 A 478 (to the ef- 
fect that a mortgagor who has sold 
his equity of redemption is a nec- 
essary party to a scire facias on 
the mortgage). 

4 See infra §§ 1566, 1570, 1576. 

5. Curtis v. Gooding, 99 Ind. 45; 
Stucker v. Stucker, 3 J. J. Marsh. 
(Ky.) 301; Hughes v. Patterson, 23 
La. Ann. 679. 

6. Baker y. Shephard, 30 Ga. 706. 
See Wiley v. Pinson, 23 Tex. 
(the interest of a surviving joint 
mortgagor may be sold by the ‘de- 
cree of the circuit court without 
joining the personal representatives 
of deceased, the mortgagee having 
prosecuted his claim against the es- 
in 
administration proceedings). 

7 Gee v. Liddell, [1913] -2 Ch. 
62 [foll Stokes v. Clendon, 3 Swanst. 
150, 36 Reprint 812]. 

8 Wyckoff v. Holmes, 82 N. J. 
Eq)! 536). 88 2A °832 
foreclose a principal mortgage, it is 
not necessary that a collateral mort- 


486 | 
(505, 38 NE 960;' Moulton v. 


| 414, 
'Co. v. Gomolka, 129 App. Div. 12, 113 
‘NYS 49; Griswold v. Fowler, 6 Abb 


(int sa. Suity. to), 


8. 

11. Dobbs v. Lilley, 
121, PP. 505° 

12. See supra § 1004. 

13. U. S.—Terrell v. Allison, 21 
Wall. 289, 22 L. ed. 684; Detweiler’ 
v. Holderbaum, 42 Fed. 337; Martin 
Vv. =Pond, 30) Fed...155 Cook, we VHils 
liard, 9 Fed. 4; Wyman v. Russell, 
30 F. Cas. No. 18,115, 4 Biss. 307. 

Ala.—Winter v. Montgomery Coop- 
erage Co., 169 Ala. 628, 53 S 905. 
sae —Buckner v. Sessions, 27 Ark. 


86 Kan. 513, 


Foley, 


McVey, 


Cal.—— Woodward v. Brown, 119 Cal. 
§32,.' 21° ° P6110, > 37 oR A 754) pes 
Ga.—Bolles v. Munnerlyn, 
Olaveson, 
38 Ida. 2238,- 229, 
Hurd v. Case, 32 Ill. 45,83 AmD 
Ill, A. 578; Breed v. Baird, 139 Ill. 
49 Ind. <A, 
248, 96 NE 
ts Cae ae v. 
26. La. 
Ann. 608; Poutz v. Bistes, 


2830 Db ee oe ee Ao GS) AmSR. 108; 
Randall v. Duff, “79° Cal. (4'15;749" Pp 

_Fla.—Anderson v. Harrison, 73 

Fla. 1044, 75 S 534. Piete 
83 Ga. 
ate, LOM SH) +3 bon ? 

Ida.—Roberts Bank v. 

2210 560. [eit 
Cyc]. 

Jll.—Shinn y, Shinn, 91 Ill. 477: 
249; Ohling’ v. Luitjens, 32 Ill. 23: 
Union Trust, ete, Bank v. Hall, 203 
At Lb. 

Ind.—Belk ap Fossler, 

Kan.— Finch v. Magill, 37 Kan. 761, 
hoes 9,0) 

15 SW 
355, 11 KyL 802. 

La.—O’Bryan  v. 

LS daa. 
McPherson, 9 


Ann. 636. 
Md.—Fitzhugh  v. 
Goll AiG ice Dale 
sano eA v. Bradley, 12 Mich. 
go Minn Nichols v. Randall, 5 Minn. 


Mo.—Wall v. Nay, 30 Mo. 494. 
Nebr.—Merriman y. Hyde, 9 Nebr. 


TES 2 NW oS) 

N. J.—Pettingill -v. Hubbell, _ 53 
N.' J. Eq. 584, 32 A 76. 

N -Y.—Lyon v. Morgan, 143 N. Y. 


Cornish, 
L385 N oe We) Loiy Go uu INGHiy 8422 O baldQuAt 
370; Lockman View REILLY. pn9br INawy. 
64; lewis We Smith, ‘9p Nea, 502% 
AmD 706; Commercial Trust Co. 
v. Peck, 135 App. Div. 732, 119 NYS 
946; Heidgerd v. Reis, 1385 App. Div. 
119 NYS 921; People’s Trust 


/Pr 1138; King v. McVicker, 3 Sandf. 
Ch. 192. 
Oh.—U. S. Mortgage, ete, Co. v. 


Anderson, 11 Oh. Cir. 


Cha Net St alti; 
80) Oh Cir: Cty 749 


Knierim w 
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demption are such that they could not be cut off or 
affected by any decree made in the foreclosure pro- 

Persons who have no interest or lien in 
ged premises are of course not necessary 
parties,° nor as a rule are they even proper 


ceedings.14 
the mortga 


parties.'® 


[§ 1564] ¢c. Claimants of Fixtures. 
priority over the mortgage and 
ownership of the personalty placed by them thereon, 
are not necessary or proper parties.1? 
chasers of fixtures on the mortgaged premises may 


vendors, claiming 


Zaengerle, 9 Oh. Dec. (Reprint) 47, 
10 CincLBul 292; Tobin v. Smith, 
OhS&CP 675, 1 OhNP 75; Haywood 
Vs NGO) 5 Wright 338. 

Or.— Johnson v. White, 60 Or. 611, 
LIE 1083" 19 SP A607 

Pa.—Kaufhold v. Burke, 5 LackJur 
223. 

Philippine.—Soriano Vv. 
24 Philippine 584. 
S. C—Annely v. De Saussure, 17 
Sm Greco. 

SS. Di—Kelsey v. Welch, 8°>S. D. 
255, 66 NW _ 390. 

Tex.—Jenkins v. Volz, 54 Tex. 
636; Brigham v. Thompson, 12 Tex. 
Civ, Al 562 34 SSW 358. 

Va.— Mayo v. Tomkies, 6 Munf. 

Wilson Creek 


(20 Va.) 520. 

Wash.—Bollen’ v. 

Co., 90 Wash. 400, 
Doherty, 1381 

Eng. —Gee v. Liddell, [1913] 2 Ch. 
62. 

Ont.—Smith v. Sagesse, 20 OntWN 
20; Palter v. Sher, 9 OntWN 49; 
Home Bldg., ete. Assoc. v. Pringle, 
hb OneWwN. 226...25 OntWk a9, 14 
DomLR 482 [rev 24 OntWR 889, 12 
DomLR 856]; Whan v. Lucas, 1 Ch. 
Cnhamb. 58; Buckley v. Wilson, 8 
Grant Ch. 566; Baxter v. Turnbull, 
2 Grant Ch. 521° °, 

“It is always proper, and in most 
instances necessary, in a foreclosure 
proceeding to make all who have or 
claim an interest in the property 
parties, that their rights, as against 
the mortgagee, may be determined.” 
Bollen. v. Wilson Creek Union Grain, 
etc., Co., 90 Wash. 400, 401, 156 P 
404 [auot Roberts Bank v. Olaveson, 
38 ida. 223," 229, °221 P 560]. 

fa] Adjcining owner, with whom 
the mortgagor after executing the 
mortgage has made an agreement as 
to the boundary line is a proper de- 
fendant. Fleischmann y. Tilt, 10 
App. Div, 271, 42.NYS 506. 

{b] -Park commissioners are nec- 
essary parties to a suit to foreclose 
a trust deed on land sought to be 
taken and condemned by them for 
public use, in proceedings commenced 
since the execution of the deed. 
Colehour v. State Sav. Inst., 90 Ill. 
152. 
[ce] 
sion of a right of way ‘over 
mortgaged premises. is 
party. 
Vise, Lech seikey 

[d] 


Enriquez, 


Union Grain, etc., 

156 P 404. 
Wis.—Doherty _ v. 

Wis. 375, 111’ NW 478. 


Railroad company in PORE 
the 
a proper 
Scottish American Inv. Co. 
202 Ont.) AN 39.5. 

Rival claimants of equity.— 
Where a mortgagee files a bill to 
foreclose against two rival claim- 
ants of the eauity of redemption, 
the court will direct the usual re- 
demption by and conveyance to the 
person prima facie entitled to the 
equity, with a right to the other 
claimant, at any time before the day 
appointed for payment, to show him- 
self to be entitled. Rumsey  v. 
Thompson, 8 Grant. Ch. (Ont.) 372. 

[e] Where a mortgage of a lease- 
hold estate is foreclosed the lessor 
should be made a party or his rights 
will remain unaffected. . Pardee v. 
Steward, 37 Hun (N. Y.) 259. 

{f] Effect of partition.—A mort- 
gagee is compelled to notice a par- 
tition of the mortgaged premises 
only so far as that in a proceeding 
to foreclose he must see that the 
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be joined as parties to a foreclosure suit.t® 

[§ 1565] d. Owners of Expectant or Contingent 
Interests. Persons having vested estates in remainder 
in the mortgaged premises should be made parties to 
the foreclosure suit.1® 


But where there’are more 


remote limitations, it is generally sufficient to join 


Conditional 


The pur- 


proper parties are before the court. 
Hull v. Lyon, 27 Mo. 570. 

{g] Failure to disclaim.—A party 
brought in under the general allega- 
tion that he has or claims to have 
some interest in the equity of re- 


‘demption and who does not disclaim 


is properly retained as a defendant 
and cannot claim immunity from li- 
ability for costs. Botsford v. Bots- 
ford, 49 Mich. 29, 12 NW 897. 


14. U. S.—Stephen v. Beall, 22 
Wall 329, 22 .ta ed. - 786. 

Ala.—Blakeslee v. Mobile L. Ins. 
Co., 57 Ala. 205. 

Ind.—Wimberg v. Schwegeman, 97 
Ind. 528; Miller v. Tipton, 6 Blackf. 
238. 

Ky.—Phillips v. Phillips, 2 KyL 
2Atiemll “Key, BOpw) 232 

Mich.—Strong v. Ehle, 86 Mich. 
42, 48 NW 868. 


Mo.—Tierney v. Spiva, 97 Mo. 98, 
10 eas 433. 


Y.—Seybel v. Workingmen’s 
Cox -op. Assoc., 158 N. Y. 694, 53 NE 
1432 
Oh.—Glaeser v. Cincinnati, 13 Oh. 
Cire Gis NaS. 5S sees Oh Cit, aC, 
474, 
Okl.—Hoskins  v. Peak, 100 Ok1. 


124, 228-P 478. 

Tex.—Monroe v. Buchanan, 27 Tex. 
241; Phelps v. Farmers’ Nat. Bank, 
(Civ. A.) 56 SW. 10038. 

Vt.—Sowles v. Buck, 
20 A 146. 

{a] Rule applied.—(1) Children 
having an interest contingent on the 
death of their mother who had a 
life estate and who had with the 
father given a mortgage. Phillips v. 
Phillips, (2 koyls 27 ls Key elOpear2st 
(2) A city having a lien for sewer 
assessment. Glaeser v. Cincinnati, 
a Oh: Citi Ct.LIN. SS) ibiosamoce Ole terre 
Ct. 474. (8) The holder of a sewer 
warrant whose lien is to be satisfied 
by special assessment collected as 
other taxes. Hoskins v. Peak, 100 
OK]. 124,,(228 .P) 7478.) (4) VA cthird 
person whose land was included by 
mistake. Ramsdell v. Eaton, 12 
Mich. “11:7. (5) A vendor of land 
mortgaged by the vendee. Prigden 
v. Andrews, 7 Tex. 461. (6) Where 
one of four joint tenants made a 
mortgage of land conveyed to the 
four, which purported to pledge the 
whole estate, it was held on a bill 
for foreclosure that it was not nec- 
essary to make the other three 
parties defendant. Stephen v. Beall, 


62 Vt. 203, 


22 Wall. (U. S.) 329, 22 L. ed. 786. 
15. U. S.—Cook v. Hilliard, 9 

Fed. 4. 

A ee Va ISilian, sl8 Gall, 


Conn.—Lander v. Persky, 85 Conn. 
429, 838 A 209. 


Ill.—Union Trust, ete,. Bank v: 
Ela 2020 Cals 5,8 
Mich.—Havens y. Jones, 45 Mich. 
abe 7 NW 818. 
Y.—Spring v. Epon, ‘DOING ass 


cae. ‘Taft 25 Hun 59]; Carey v. Kiefer- 
dorf, 8 App. Div. 616, 40 NYS 941; 
Griswold v. Fowler, 6 AbbPr TAKES 

Or.—Petteys. v. Comer, 34 Or. 36, 
54 P 813. 

[a] RBule applied.—(1) Thus it is 
not necessary to join a mortgagee 
whose equity of redemption has been 
cut off by a former foreclosure. 
Broome v. Beers, 6 Conn. 198. (2) 
Where the only defense set up in a 


the holder of the first vested estate of inheritanee, 
or at most the life tenant and first remainderman, 
and executory devisees and persons having mere 
contingent or expectant interests are not necessary 
parties ;2° but there is authority for the rule that all 


suit to foreclose a trust deed after 
breach of condition is an alleged 
sale by the trustee of a portion of 
the property at public auction, but 
no memorandum of the sale is pro- 
duced, and the testimony as to the 
acceptance of the bid by the auc- 
tioneer is conflicting, the alleged pur- 
chaser is not a necessary party to 
the suit. Cook v. Hilliard, 9 Fed. 4. 
(3) On a bill to foreclose a mort- 
gage, a receiver of one of the mort- 
gagors, appointed on a bill by that 
mortgagor against another to wind 
up and settle a partnership, where 
no conveyance of the mortgagor’s 
property has been made to the re- 
ceiver, is not a necessary party. 
Heffron v. Gage, 149 Ill. 182, 36 NE 
569. 

16. 


See cases supra note 15. 
Le 


Condit v. Goodwin, 44 Misc. 
312, 89 NYS 827 [aff 107 App. Div. 
616, 95 NYS 1122]. See Washing- 
ton Trust Co. v. Morse Iron Works, 
eter. Col urs iie Ne YS, (SOT “79 eNiaE 
1022 (a conditional vendee was not 
a necessary party to a foreclosure 
action; he having been permitted to 
intervene it was held that a judg- 
ment directing him to be first paid 
from the proceeds of the sale could 
not be complained of by the judg- 
ment creditors of the mortgagors, 
buts that he could not insist on @ 
sale of the mortgaged property for 
his sole benefit, and his rights were 


left unaffected by the decree). But 
see infra § 1585 note 60 [c]. 

18. Smith ov. Altick \24e Ohnsaese 
869; Dyas v. Henderson, (N. S.) 19 
DomLR 560. , 

19. U. S.—Clark v. Reyburn, § 
Wall. 318, 19 L. ed. 354. 

Ill.—Pinkney v. Weaver, 115 Ill. 
A. 582 [aif 216 Ill. 185, 74 NE 714]. 

N. Y.—Hope v. Shevill, 137 App. 


Div. 86,.122 NYS 127 [aff 204 N. Y. 
563 mem, 97 NE 1106 mem]; Hodges 
v. Walker, 76 App. Div. 305, 78 NYS 
447; Graham v. Fountain, 2 NYS 5983 
Kortright v. Smith, 3 Edw. 402 . Wil- 
liamson v. Field, 2 Sandf. Ch. 533. 

Pa.—McCreary v. Bomberger, I11 
Pa. 28 68. 

S. C.—Prosperity Bank v. Dom- 
inick, 106 S. C. 120, 90 SE 264. 

Eng.— Blake v. Foster, 2 Ball & 
B. 574; Anderson v. Stather, 2 Coll. 
209, 33 EngCh 209, 63 Reprint 702: 
Watts v. Lane, 84 L. T. Rep. N. Ss! 


20. U. S.— Clark v. 
Wall. 318, 19 L. ed. 354. 
Fla.—Wilson v. Russ, 17 Fla. 691. 
Ill.— Pinkney v. Weaver, 115 Ill. 
Ay 582 Laff 216 I) .185, 74° NE Tae 
N. Y.—Townshend v. ‘Frommer, 125 
N. Y.. 446, 26 NE 805; <u 
Cov. Roche, 116 N. ¥. 120, 22 NB 


Reyburn, 8 
! 


265; Goebel’ v. Ifla, 111 N. Y. 170, 
18 NE 649; Lockman v. Reilly, 95. 
NY. 64; Curtis v. Murphy, 58 N. Y-« 


Super. 299, 1d NY¥Si126) Lathenlige: 
N. Y. 645 mem, 29 NE 1031 eth 


Eschmann vy. Alt, 4- Misc. “305; 
NYS 763; Mt. Vernon v. County 
Trust Co., 199 NYS 500; Nodine v. 


Greenfield. 7 Paige 544, 34 AmD 363: 
Williamson v. EKield, “2 Sandf. Ch. 
Oh.—Dye vy. Giou, 6 Oh. Dec. (Re- 
print) 623, 7 AmLRec 144, 
Ss. C.—Rutledge v. Fishburne, 66. 
S.C. 155, 44 SE 564, 97 AmSR 757. 
Eng. — Reynoldson v. Perkins, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 


~§§ 1565-1566] 


‘persons in being who are in any manner interested 
in either the property or the title should be made 


parties.?+ 


[§ 1566] e. Subsequent Purchaser of Premises??— 
A purchaser of the mortgaged 
premises taking title after the execution of the 
mortgage is generally considered to be a necessary 
party to a foreclosure suit,?> and in any event per- 


(1) In General. 


sonal relief cannot be had against 


Ambl. 564, 27 Reprint 362, Dick. 427, 
21 Reprint 335; Yates v. Hambly, 2 
Atk. 237, 26 Reprint 547; Marriott v. 
Kirkham, 8 Giffard 536, 66 Reprint 
521; In re Booth, 62 Li JmCh. 40. 

21. Shackley v. Homer, 87 Nebr. 
146, 127 NW 145, LRAI915C 993 
(holding that the rule was complied 
‘with). 

22. Wife of subsequent purchaser 
as party see infra § 1574. 

23. . S.—Zayas v. Lothrop, 231 
Wee se al. 34. SOtvl0S, 098: lus ed. ALT 25 
Terrell v. Allison, 21 Wall. 289, 22 
L. ed. 634; In re Soltmann, 249 Fed. 
455, 161 CCA 418. 


Ariz.—Goodwin v. Tyrrell, 8 Ariz. 
QeSai td P4906, 0022 P,-681. 

Ark.—Longino Vv. Ball-Warren 
Commn. Co., 84 Ark. 521, 106 SW 
682. 

Cal. — Redondo Impr. Co. Vv. 
O’Shaughnessy, 168 Cal. 323, 143 P 
boca patetner: ve, Urton, The Cali 479; 
12 P 486; Porter v. Muller, 65 Cal. 
512, 4 P 531; Skinner v. Buck, 29 
Cal. 253; Heyman v. Lowell, 23 Cal. 
‘106; Burton v, Lies, 21 Cal. 87; Boggs 
v. Fowler, 16 Cal. 559, 76 AmD 561; 
Goodenow vy. Ewer, 16 Cal. 461, 76 
AmD 540; De Leon vy. Higuera, 15 
@al..483:) Lunine v.—Brady,,, 10, Cal. 
265; Wilson v. Dahler, 9 Cal. A, 500, 
99 Radade 

Ga.—Williams v, Terrell, 54 Ga. 
462. 


ind.—Watts v. Julian, 122 Ind. 124, 


23 NE 698; Daugherty v. Deardorf, 

107 Ind. 527, 8 NE 296. 
Iowa.—Bennett Sav. Bank Vv. 

Smith, 171 lowa 405, 152 NW 717. 


Md.—Waring vy. National Say., etce., 
Co., 138 Md. 367, 114 A 57. 
Mo.—McCauley v. Brady, 123 Mo. 


Ax bo8, 100 SW) 544. 
N, Y.—Herrmann v. Cabinet and 
Co., 217 N. Y. 526, 112 NE 476; Lan- 


don v. Townshend, 112 N. Y. ‘93, ile) 
NE 424, 8 AmSR 712, 16 NYCivProe 
161; Miner NE Beekman, DOW Nee Y.. 
337, 14 AbbPrNS 1; Winslow v. Clark, 
47 'N. PY sca Gn Ls Green v. Mussey, 76 
App. _Div. 174, 78 NYS 434; Tit- 
comb’v. Fonda, etc., R. Co., 38 Misc. 
630, 78 NYS 226. See Thorp v. Keo- 
kuk Coal Co., 48 N. Y. 253 [disappr 
King v. Whitely, 10 Paige 465]. 

Okl.—Page v. Turk, 43 Ok]. 667, 
143 P 1047; Gillett v. Romig, 17 Okl. 
324, 87 P 325 [app dism 205 U. S. 
BaD MmcieS© te tO9,) OL fla ed. 949i). 

Or.—Johnson v. White, 60 Or. 611, 
ee ASS, sll 9) P S469). 

Ss. D.—Northwestern Mortg. Trust 
Conwy. Schatz, 35.S8; Do 379,152; NW 
509; Carpenter v. Ingalls, 3 S. D. 
49, 51 NW 948, 44 AmSR } 

Tex.—Hall v. Hall, 526; 
Gulf, etc., R: Co,.v. Blount, (Civ. A.) 
136 SW 566; Hatton v. Bodan Lum- 
ber Co., 57 Tex. Civ. A. 478, 123 SW 
163. 

Ont.—Buckley y. Wilson, 8 Grant 
Ch. 566. 

[a] A city which has purchased 
and taken possession of waterworks 
subject to a mortgage placed thereon 
by a former owner is a _ necessary 


party. Centerville v. Fidelity Trust, 
etc., Co., 118 Wed. 332, 55 CCA 348. 
[b] Gonveyance shown by plain- 


tiff’s pleadings.—Where an action to 
foreclose a mortgage is brought on 
the assumption that the mortgagor 
has conveyed his interest in the prop- 
erty and he is not a party, it is 
necessary to make those deriving any 
title or interest in it from his con- 
veyance parties defendant. Kur- 


[42 C. J.—4] 
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made a party.*4 


[42 C..] 


It is generally held, however, that 


the failure to join the subsequent purchaser does 


not affect the jurisdiction of the court,?> but on 


him unless he is 


sheedt v. Union Dime Sav. Inst., 118 
NGM. 358123 ANE 4 739a7) TRA 2292 

[ec] Subsequent record of prior 
deed.—Where a deed of land, exe- 
cuted but not recorded before the 
execution of a mortgage on the same 
property by the same grantor, was 
placed.on the record before the in- 
stitution of foreclosure proceedings 
under the mortgage, those claiming 
under the deed were necessary 
parties to the _ suit. Goodwin v. 
Py rrellers” Ariza Was, (Cle i 69060 ice 
P 681. 

{[d] “Service of a scire facias on a 
terre-tenant is sufficient notice that 
the plaintiff claiins a prior 
Hinds v. Allen, 34 Conn. 185, 
(per Butler, J.). 

le] In Delaware (1) in the statu- 
tory proceeding by scire facias sur 
mortgage, the grantee or devisee of 
the mortgagor is not a necessary 
party defendant. Malsberger v. Par- 
SONG ll Delo Cllees 4 nme 0 Ome Anes Os 
(2) But in a bill for foreclosure in 
chancery the mortgagor as well 
as the terre-tenant are necessary 


parties defendant. Malsberger y. 
Parsons, supra. 
{f] In Pennsylvania in scire fa- 


cias proceedings (1) the rule of the 
text now obtains, Orient Bldg., etc., 
Assoc.. v. Gould, 289 Pa. 335, 86 A 
863; Kern v. Mayhue, 20 Pa. Dist. 
272, . 36), Pa. .Co...3905 stezmaier, wv. 
Keystone Coal Co., 15 Pa. Dist. 656; 
McCreary v. Bomberger, 11 Pa. Co. 
68. (2) Under the former practice it 


was only necessary to proceed 
against the mortgagor. Scott v. Cal- 
VOM house DISC aS 92.0 eo) aie te 
proceedings are served upon.,. 


[terre-tenants] they become parties.” 
Hinds v. Allen, 34 Conn. 185, 194 
(per Butler, J.). (4) “If [the scire 
facias proceedings are] served upon 
a sub-tenant of [terre-tenants] in 
possession, and they have actual 
knowledge of the service, they must 
appear and defend or be concluded.” 
Hinds v. Allen, supra (per Butler, 
J.). See also Judgments § 1043 text 
and note 39. 

24. Brown v. Crawford, 252 Fed. 


248. 

25. U. S.—Bull v. Campbell, 225 
Fed. 923, 141 CCA 47 [app dism 242 
Us (Ss 610. mem, 37aSCtiel7 “mem a61 
L. ed. 525 mem]. 

Ala.—Doe v. Magee, 8 Ala. 570, 


Ark.-—Livingston v. New England 


Mortg. Security Co., 77 Ark. 379, 91 
SW. 752. 
Colo.—Watkins v, Perry, 25 Colo. 


AS 425.139), Bi eb512 

Tll.—Alsup v. Stewart, 194 Ill. 595, 
62 NE 795, 88 AmSR 169; Walker 
VeamWarners £19) silly diGs bomen 594. 
70 AmSR 85;, Connelly. v. Rue, 148 
Ill. 207, 35 NE 824; Taylor v. Adam, 


115.) 1) 570; 4° NE 838is Sitiger’ tv. 

Bent, 111 Ill. 328; Spitznagle v. Cob- 

leigh, 120 Ill. A. 191. 
Iowa.—American Sav. Bank vy. 


Borcherding, 203 NW 712; eiteck Vv. 
Beal, 16 Iowa 68, 85 AmD 50 
Hawaii.—Polyblank Vv. ee. 
koa, 17 Hawaii 82 [aff 205 U. S. 349, 
27 SCt 526, 51 L. ed. 834). 
N. Y.—Kay v. Whittaker, 44 N, Y. 


565; Baker v. Potts, 73 App. Div. 29, | 


76 NYS 406; Title Guarantee, etce., 
Co. v. Weiher, 30 Misc. 250, 63 NYS 
224, 

Pa.—Metal Products Co. v. Levine, 
i Pas Dist ssa©oww 277i. 
Fy ae sis v. Mims, 1 Humphr. 


Aye. Sicehee, 


the other hand it will not bar or in any way affect 
his rights if he is not made a party.”® 
always a proper party, against whom the action may 
be prosecuted, who may defend the same, and who 
will be bound by the decree.27 But where there have 
been successive alienations of the estate since the 


Hence he is 


5 Vt.—Barton v. Kingsbury, 43 Vt. 
40. 

Wis.—Cord v. Hirsch, 17 Wis. 403. 

[a] In the strictest sense the 
owner of the equity of redemption 
is not an indispensable party to a 
foreclosure, although the object of 
foreclosure is to extinguish the 
equity of redemption, the procedure 
being quasi in rem. Brown v. Craw- 
ford, 252 Fed. 248. 

[b] As affecting federal jurisdic- 
ticn.—In a foreclosure suit, if it is 
apparent that the presence of the 
owner of the equity of redemption 
will oust the court of jurisdiction, 
it may proceed without him, under 
Judicial Code § 50 (Comp. St. [1916] 
§ 1032), and Equity Rules, rule 39 
GSS: eed 2 xxi tl See CCAR exci), 
as to the absence of persons who 


would be proper parties. Brown vy. 
Crawford, 252 Fed. 248. 
[c] Waiver of rights as to 


grantee.—_Where a mortgagor con- 
veyed riparian rights of the mort- 
gaged property to park commission- 
ers, they were not necessary parties 
to an action for foreclosure in which 


the mortgagee did not insist on 
riparian rights. Murray v. Gordon, 
182 Ill. A. 460. 

[d] Where a mortgage contains 


the pact de non alienando, the mort- 
gagee may enforce his mortgage by 
proceedings against the mortgagor. 
alone, notwithstanding the alienation 
of the property; and all those claim- 
ing under the mortgagor, whether 
directly or remotely, will be bound, 
although not made parties. Shields 
U4 UGS ool, a Sis Cte eond, 
31 L. ed. 445; Avegno v. Schmidt, 
113 U. S.; 298, 5, SCt 487, 28 IL. ed. 
976; Sample v. Elliott, 155 La. 941, 
99 S 705; Jefferson v. Stringfellow, 
148 a. 223, 86 S 774; Abbott v. 
Fontenot, 42 Ica%5 God. Uae 4910) 
Fleitas v. Meraux, 47 La. Ann. 232, 
16 S 848; Truxillo v. Delaune, 47 La. 
Ann. 10, 16 S 642; Smith v. Nettles, 
13 La. Ann. 241; Vancourt’s Succ., 
11 La. Ann. 383; Guesnard yv. Soulie, 
8 La. Ann. 58; Stanbrough v. M’Call, 
4 La. Ann. 324; Lawrence vy. Burthe, 
15 La. 267; Moss v. Collier, 14 La. 
133; Nicolet v. Moreau, 13 La. 313; 
Donaldson v. Maurin, 1 La. 29; Haley 


v. Dubois, 10 Rob. (La.) 54; Dodd 
vi. Crain; 6 Rob: (Liar 1b8s) SINew. 
Orleans Gas Light, ete, Co. v. Allen, 


4 Rob. (La.) 387; Murphy v. Jandot, 
27 Rob: > (a) 378; sNathan’ tv. dice: » 2 
Mart. ING SENDER) “ere 


26. See infra §§ 1777, 1782. 

27. Ala.—Merritt v. Phenix, 48 
Ala. 87; Hall v... Huggins, 19 Ala. 
pay Singleton v. Gayle, 8 Port, 
70. 

Cal.—Hutchison v. Barr, 183 Cal. 


182, 190 P 799; Cornell v. Corbin, 64 
Cal. 197, 30 P 629; Luning v. Brady, 
10 Cal. 265. 

Ga.—Cook v. Georgia Fertilizer, 
ete, 1Co. 8db 4 Gase4adal SaaS edo 
May v. Rawson, 21 Ga. 461. 

Ill.— Walker v. Warner, 179 Ill. 16, 
53 NE 594, 70 AmSR 85; Kepley v. 
Jansen, 107 IL. 79; Jeneson v. Jene- 
son, 66 Ill. 259; Cutter v. Jones, 52 
fee 84; Robbins. Ve) AYHO]G HE s TAY 

Ind. —Armstrong v. Hufty, 156 Ind. 
606, 55 NE 443, 60 NE 1080; Goodell 
Vv. Starr, 127 Ind. 198, 26 NE 4938 
Daugherty v. Deardorf, 107 Ind. 527, 
Sie NE 29 6a. Cox tye Vickers, 35 Ind, 
27; Watt v. Alvord, 25 Ind. 533; Sum- 
ner v. Coleman, 20 Ind. 486. 


50 [42 C.J.] 


mortgage, it is neither necessary nor proper to join 
any of the grantees who have parted absolutely 
with their interest in the premises and have not 
assumed any liability as respects the mortgage debt 
to their own vendees,”* being properly joined, how- 
ever, where they are chargeable with liability on the 
One who has purchased a part of 
the property is not a necessary defendant in an 
action which seeks foreclosure only as against the 


mortgage debt.°° 


residue.°®° 


[§ 1567] (2) Purchaser under Unrecorded Deed. 
after the execution of the mort- 
gage, makes a conveyance of the mortgaged prop- [§ 
erty, and the conveyance is not recorded before 
foreclosure proceedings are commenced, 
mortgagee is not notified of the grantee’s interest, 
by his being in possession or otherwise, such gran- 
tee need not be made a defendant, 
against the mortgagor is conclusive against him.*! 
But where the mortgagee alleges a conveyance by 
unrecorded deed, the grantee therein is a necessary 
If the deed is put on record at any time 
after the commencement of proceedings and before 


If the mortgagor, 


party.*? 


Iowa.—Semple v. Lee, 13 Iowa 304. 
Kan.—Wetmore State Bank  v. 
Courter, 97 Kan. 178, 155 P 27; Boat- 
men’s Bank vy. Herington First Nat. 


Bank, 70 Kan. 624, 79 P 125; Mudge 

Vv. Hull; 56’) Kan. 314) 43° P9242; 

Lenox v. Reed, 12 Kan. 223. 
Ky.—Hundley v. Webb, 3 J. J. 


Marsh. 643, 20 AmD 189. 
Md.—Waring v. National Sav., etc., 


Co., 138 -Md. 367,-114 A> 57. . 
Mich.—Adams vy. Bradley, 12 Mich.; 
46. 
Mo.—Collins vy. Stocking, 98 Mo. 


290, 11 SW 750 

N. J.—Pruden v, Williams, 26 N. J. 
Eq. 210. 

N. Y.—Wager v. Bink, MS849N.. i. 
122, 31 NE 213; Equitable L. Assur. 
Soc. v. Bostwick, 100 N. Y. 628, 3 
NE 296; Mills v. Van Voorhis, 20 
ING, 402) LOCA bDbPre 525 Wart sv. 
Getman, 32 App. Div. 168, 52 NYS 
965; Titcomb v. Fonda, etc., R. Co., 
38 Mise. 630, 78 NYS 226; Thornton 
vy. St. Paul, etc., R. Co., 45 HowPr 
416; Crooke v. O’Higgins, 14 HowPr 
154; Reed v. Marble, 10 Paige 409. 

N. C.—Stancill v. Spain, 133 N. C. 


76, 45 SE 466. 

Oh.—C., S. & L. Assoc. v. Kreitz, 
41 Oh. St. 143 * Childs v. Childs, 10 
One St. 3395175 AmD<+o12. 

Or— Johnson v. White, 60 Or. 611, 


AMIZ PAO Sst bo! MathGOs 
Pa.—Hulett v. Mutual L. Ins. Co., 
114 Pa. 142, 6 A 554; Mevey’s App., 
4 Pa. 80. 
49 Tex. 


Tex.—Miller v. 
398. 

Utah.—Brereton v. Miller, 7 Utah 
426, 27 P 81. 


Rogers, 


Wis.—Martin v. Morris, 62 Wis. 
418, 22 NW 525. 

Ont.—Orford y. Bayley, 1 Ch. 
Chamb. 272. 

[a] Having been served with the 


rule nisi to foreclose such a pur- 
chaser is concluded by the judgment 
of foreclosure. Stokes v, Maxwell, 
59 Ga. 78. 

28. Ala.—Merritt v. Phenix, 48 
Ala. 87. 
an oes v. Eldridge, 63 Ind. 
44, 

N. J.—Biddle v. Pugh, 59 N. J. Eq. 
480, 45 A 626. 

N. Y.—Wager v. Link, 150 N. Y. 
549, 44 NE 1103; Gano v. Potter, 105 
Misc. 482, 1738 NYS 528; Crowe v. 
Malba Land Coy 76. Misc. 676, 135 
NYS 454; Lockwood v. Benedict, 38 
Edw. 472. 

Ont.—Walker v. Dickson, 20 Ont. 
A. 96. 

See Thompson v. Price, 37 Wash. 
394, 79 P 951 (where a grantor con- 
veyed all his interest in mortgaged 
premises subject to the condition 


y 
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[§ 1568] (3) 


[§§ 1566-1570 


sale, ‘the grantee should then be brought in.2? Under 
the express provisions of some statutes*+ a grantee 
whose conveyance is unrecorded at the commence- 
ment of the action to foreclose need not be made 
a party,*®> and it is immaterial that plaintiff has 
actual knowledge of the unrecorded conveyance.*® 


Purchaser under Contract. The 


holder of a contract to purehase the mortgaged 
premises is not a necessary party to a suit to fore- 


close the mortgage,** although a proper party.%® 


and the 


and a judgment 


to the lien of a 


that it should be sold and the pro- 
ceeds applied to certain indebted- 
ness, and the balance if any to be 
returned to the grantee, the grantor 
was not a necessary party to a suit 
to foreclose the mortgage wherein 
the grantee was made a party). 

29. Rountree vy. Satterfield, 211 
AGEs 00.0 Se" Vole. Robson _ v. 
OvLoole,, 45, \Cal- JA: 63, ee Mis ae Ole 
Field v. Thistle, 58 N. J. Eq. 339, 43 
A 1072 [aff 60 N. J. Eq. 444, 46 A 
1099]; Blake v. Broughton, 107 N. C. 
220) 02 SSH 127: 

[a] Election as to making succes- 
sive purchasers parties.—Where suc- 
cessive purchasers of mortgaged 
property have assumed to pay the 
mortgage debt, the mortgagee may 
make such of them parties defend- 
ant as he may elect and may obtain 
a deficiency judgment against them. 
eee v. O’Toole, 45 Cal. A. 68, 187 


30. Winfrey v:. Williams, 5 B. 
Mon. (Ky.) 428; Batterman v. Al- 
bright)’ 122) NV UY. 484)" 25° NE °856, 


19 AmSR 510, 11 LRA 800; Hosford 
v. Nichols, 1 Paige (N. Y.) 220. 


31. IJll—Connely v. Rue, 148 Ill. 
207, 35 NE 824; Oakford v. Robin- 
son, 48 Ill. A. 270. 

Ind.—Boice vy. Michigan Mut. L. 
Ins.-Co., 114 Ind. 480, 15 NE 825. 

Kan.—Shippen v.. Kimball, 47 Kan. 


Wie, chemi Silice 

N. J.—Cannon vy. Wright, 49 N. J. 
BKq. 17, 23 ‘A 285; Leonard v. New 
York Bay: Co., 28 N. J. Eq. 192 [rev 
on other grounds 28 N. J. Eq. 4677; 
Aap more v. Westcott, 25 N. J. Eq. 
02 

N. Y.—kKursheedt v. Union Dime 
Saveetnst., 218 IN Ye 8680223 IN) eee 
Wi LRA 229 [aff.7 NYSt 874]; Hat- 
field v. Malcolm, 71 Hun 51, 24 NYS 
596; Kindberg v. Freeman, 39 Hun 
466 [aff 109 N. Y. 653 mem, 16 NE 
683 mem]; Kipp v. Brandt, 49 How 
Pr 358; Earle v. Barnard, 22 HowPr 
437; Ostrom v. McCann, 21 HowPr 
431. Contra Hall v. Nelson, 23 Barb. 
88, 14 HowPr 32. 


Tex.—Gamble v. Martin, (Civ. <A.) 
151 SW?) 327. 

Wash.—Murdoch vy. Leonard, 15 
Wash. 142, 45 P 751. 

{a] In Pennsylvania by statute 
“real owners” are required to be 


joined in actions of scire facias sur 
mortgage. The purpdse of the stat- 
ute is to serve with notice of the 
proceeding all holding in privity with 
the mortgagor, whether their titles 
are recorded, or otherwise. Orient 
Bldg., etc., Assoc. v. Gould, 239 Pa. 
335, 86 A 863. 

32. Hawkenson v. Rostad, 86 Or. 
704, 169) P 350; Z 3 


However, according to some authorities he should, 
when in possession, be made a party.*°® 
1569] (4) Purchaser at Execution Sale. 
purchaser at an execution sale of the mortgaged 
premises under a judgment subsequent to the mort- 
gage should be made a party to a suit to foreclose ;*° 
otherwise his rights will not be barred;*! but he 
need not be made a party if he aequired no interest 
in the mortgaged premises*? or if the sale was 
void** or made pendente lite.** 

[§ 1570] f. Trustee and Beneficiary in Conveyance 
or Devise by Mortgagor.*° 


A 


Where premises subject 
mortgage are conveyed absolutely 


33. Farmers’ L. & T. Co. v. Dick- 
son, 9 AbpPr oly (bowl CNeaye) 


477° Patterson vi Malis, Vi2ds EN. 
258, 28 SE 368; Green v. Dixon, 9 
Wis. 532. 

34. See statutory provisions. 

35. Redondo Impr. 


Co: Vv. 
O’Shaughnessy, 168 Cal. 323, 143 P 
538; Hager v. Astorg, 145 Cal. 548, 
79 P 68, 104 AmSR 68; Aldrich v. 
Stephens, 49 Cal. 676; Daniels v. 
Henderson, 49 Cal. 242; Harding v. 
Harker, 17 Ida. 341, 105 P 788, 134 
AmSR 259. : 

[a] Unrecorded conveyance from 
grantee.—The statute applies as to 
the holder of an unrecorded convey- 
ance from the grantee of the mort- 
gagor, the grantee being a party. 
Harding v. Harker, 17 Ida. 341, 105 
P 788, 184 AmSR 259. 

36. Hibernia Sav., ete, Soc. v. 
Cochran, 141 Cal. 653, 75 P 315. 

37. Bennett v. U. S. Land, etc; 
Co., 16 Ariz. 138, 141 P 717;;:Brooke 
v. Lowry Nat. Bank, 141 Ga. 493, 81 


SE 223. 

38. Brooke v. Lowry Nat. Bank, 
supra. 

39. Webber v. Ahearn, 155 App. 
Div. 892, 140° NYS 12; Titcomb vy. 
Fonda, ete., R. Co., 38 Mise. 630, 78 
NYS 226. See Elmsley vy. Dingman, 


10 OntWR 248 (a lessee with an 
option of purchase during the term 
of the lease, who was not a party 
to the foreclosure suit, could not 
maintain a motion to set aside the 
final order of foreclosure after the 
expiration of the lease, but he could 
have done so by a timely motion). 
40. Ill.—kKepley v. Jansen, 107 Ill. 


79. 
Ind.—Smith v. Moore, 73 Ind. 388. 
RePoee Pett v.. Sanders, -1 - Dana 
(i 
N. Y.—New York L. Ins, Co. v. 
Bailey, 3 Edw. 416. 
Kare C.—Davis v. Evans, 27 N. C. 
Tex.—Clark v. Gregory, 87 Tex. 
139) 27 Sw 54. 
eM te a v. Pauli, 21 Wis. 
41. Jewett v. Tomlinson, 137 Ina. 


326, 36 NE 1106. 
42. Batterman v. Albright, 6 NY 
St 834 [aff 122 N. Y. 484, 25 NE 
856, 19 AmSR 510, 11 LRA 800] 
(applying rule as to a person claim- 
ing nursery trees growing on the 
premises by virtue of an execution 
sale against the mortgagor). 
43. Hall v. Yoell, 45 Cal. 584. 
44. Johnson v. Friant, 140 Cal 
260, 73. PP) 993; Wise’ v. Griffith, 78 
Cal. 152, 20 P 675. : 
45. Trustee and beneficiary 


in 
junior mortgage see infra § 1580. - 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


1 


88 1570-1573] 


to trustees, they are proper and necessary parties 
to a suit to foreclose the mortgage,*® and their 
cestuis que trust who have no rights or claims 
severed from the trustees are not proper parties; 
and in accord with this rule it has been held that 
where the mortgagor has conveyed the estate to a 
trustee for the benefit of creditors, and he is a party 
to the suit, the creditors are unnecessary parties,*® 
and that in case of his death his personal represen- 
tative is the proper party defendant.*? The bene- 
ficiary of a resulting trust inferior to the mortgage 
need not be made a party where at the commence- 
ment of the suit the mortgagee has no knowledge of 
his rights.°° The trustee and executor of the mort- 
gagor sufficiently represent the cestui que trust un- 
der the mortgagor’s will, in a suit to foreclose,** 
particularly where he is directed to sell the real 
estate;°? but after the estate has vested in the bene- 
ficiary the trustee is no longer a necessary party.°? 

[§ 1571] g. Persons Having Right To Attack Con- 
veyance to Mortgagor. Persons having a right to 
attack a conveyance or to claim an interest therein 
as a general rule are not necessary parties to a suit 
' to foreclose a mortgage given by the grantee therein, 
in the absence of any knowledge of thei equities on 
the part of the mortgagee at the time of the execu- 
tion of the mortgage.°* Thus the grantor of the 
mortgagor is not a necessary party, although the 
mortgagor obtained his deed by fraud;°° nor is one 

4G. Malsberger v. Parsons, 11 Del.| sults from 
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a grant to one person 
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who furnished the consideration for the conveyance 
to the mortgagor a necessary party;°* judgment 
creditors of the mortgagor’s grantor are not proper 
parties, although the conveyance constitutes a fraud 
as to them;°’ but it is otherwise where prior to 
the commencement of the foreclosure suit they have 
instituted a suit to set aside the conveyance as a 
fraud on their rights,°* and in order to bar their 
rights they are necessary parties.°® 

[§ 1572] h. Assignee in Bankruptcy of Mortgagor. 
Where a mortgagor is adjudged bankrupt, the equity 
of redemption vests in the assignee or trustee in 
bankruptey, and the latter must be made a party to 
foreclosure proceedings; if not, his title is not 
affected by the decree.*° But where the adjudica- 
tion in bankruptcy and appointment of the assignee 
do not occur until after the commencement of the 
foreclosure proceedings, the assignee stands in the 
position of a purchaser pendente lite;®! and while 
he may be made a party on his own petition, yet if 
he fails to do so he will be bound by the decree.*? 

[§ 1573] i. Vendor of Premises under Mortgage. 
A mortgagor who has sold and conveyed the prem- 
ises absolutely and unconditionally before the insti- 
tution of foreclosure proceedings is not a necessary 
party thereto, if no personal judgment or deficiency 
decree against him is sought, or if he no longer 
remains hable on the mortgage debt, although it 
is otherwise if he is sought to be bound personally 
chasers or incumbrancers ever made 


Ch. 249, 100 A 786; Case _v. Price, 9 
AbbPr (N. Y.) 111,-17 HowPr 348. 
[a] Conveyance in trust for use 
ef corporation—Where it appears 
from the face of the deed that it 
is made in trust or for the use of a 
corporation, no estate, legal or equit- 
able, vests in the trustees, but in 
the corporation, and the trustees are 
unnecessary parties. Case v. Price, 
9 AbbPr (N. Y.) 111, 17 HowPr 348. 
47. Breed v. Baird, 139 Ill: A. 15. 
See also supra § 1557. 
Willis v. Henderson, 5 Ill. 13, 
88 AmD 120. 

49. Williams v. Brown, (N. S.) 20 
CanLTOccNotes 419. 

50. Loch v. Muetz, 95 N. J. Ea. 
635,.123 A871" [mod? 94 NY J. Ea. 
615, 120 A 803]. 

51. Malsberger v. Parsons, 11 Del. 
Ch. 249, 100 A 786; Sale v. Kitson, 
8 De G. M. & G. 119, 52 EngCh 92, 
43 Reprint 47; In re Booth, 62 L. J. 
Ch. 40; Wilkins v. Reeves, 3 Wkly. 
Rep. 305 [criticizing Goldsmid v. 
Stonehewer, 9 Hare appendix 38, 41 
EngCh appendix 38, 68 Reprint 778]. 
But see Wilton v. Jones, 2 Y. & Coll. 
244, 21 EngCh 244, 63 Reprint 107 
(point left undecided). 

{a] Disclaimer by trustees.—The 
court refused to dispense with the 
parties beneficially interested, in a 
suit for foreclosure against the jn- 
fant heir at law of the mortgagor, 
where the devisees in trust under 
his will had disclaimed, and no adult 
parties who would be in possession 
of funds to redeem were before the 
court as defendants. Young v. Ward, 
10. Hare appendix 58, 44 EngCh 780, 
68 Reprint 1149. 

[b] A coexecutor who fails to 
qualify is not a necessary party to 
an action to foreclose a mortgage 
to which*the property was _ subject 


at the death of the testator where, 


the will gives him: no estate in the 
ljland. Steinhardt v. Cunningham, 130 
N. Y. 292, 29 NE 100. 

52. Boehmcke v. McKeon, 119 App. 
Div. 30;\103 NYS 930. 

53. Forsyth v. Drake, 1 Grant 
Ch., (Ont.) 223. d f 

54. See cases infra this section. 

55. Long v. State Bank, etc., Co., 
160 Ky. 833, 170 SW 180. 

56. Douglas v. Kohart, 196 App. 
Div. 84, 187 NYS 102 (construing 
statute providing that no trust re- 


on a consideration paid by another). 


57. Carroll v. McKaharay, 35 App. 
Divi S82 55 “NYS 113. 

58. Longino Vv. Ball-Warren 
Commn. Co., 84, Ark. 521, 106 SW 
682; Carroll v. McKaharay, 35 App. 
DIV 5 Sa, 155) INNIS) Maisk 

59. See cases supra note 58. 

60. S.—Dendel v. Sutton, 20 
Fed. 787; Barron v. Newberry, 2 F. 
Cas’ "No. 1/056) 4, “Biss: 149. 


Pg eee daa eke Vor Wennyn, Sia Ala: 


N. Y.—Winslow v. Clark, 47 N. Y. 
261; Belden v. Slade, 26 Hun 6835; 
Andrews v. Townshend, 56 N. Y. 
Super. 140, 1 NYS 421; Ostrander v. 
Hart, 8 NYS 809 [aff 130 N. Y. 406, 


29 NE 744]. 
' Eng.—Waddell v. Toleman, 9 Ch. 
D. 212; Garth v. Thomas, 2 Sim. & 


St. 188, 1 EngCh 188, 57 Reprint 317; 
Lloyd v. Lander, 5 Madd. 282, 56 
Reprint 903; Hanson v. Preston, 3 
Y. & C. Exch. 229, 160 Reprint 686. 

Ont.—Hoskins v. Johnston, 6 Ont. 
Pr. 257; Torrance v. Winterbottom, 
2 Grant Ch. 487; Goodhue v. Whit- 
more, 7 CanLJ 124. 

[a] Capacity in which made 
party.—The assignee in bankruptcy 
of a mortgagor must be made a 
party in his representative or official 
capacity. Townshend v. Thomson, 
139.-N. Y. 152, 34-NE 891; Landon 
v. Townshend, 129 N. Y. 166, 29 NE 


71. 

{b] In Mlinois (1) the rule of the 
text seems to obtain in a proceeding 
by bill in equity to foreclose. Cole v. 
Duncan, 58 Ill. 176, 178 (where de- 
fendant pleaded his discharge in 
bankruptcy, and it was held that 
if the plea had been properly pleaded 
it would have been necessary for 
complainant to amend his bill in 
order to make the assignee a party 
and also that “‘independently of the 
plea, if it be true that the defend- 
ant has been declared a bankrupt, 
it would be admissible for the com- 
plainant to take leave to amend his 
bill for that purpose’’). (2) But 
where the proceeding to foreclose 
is by scire facias, it is not neces- 
sary to make the assignee a party. 
Chickering v. Failes, 26 Ill. 507, 517 
(“in all suits at law the proceed- 
ings are confined alone to the parties 
to the transaction. In no proceeding 
in that form are subsequent: pur- 


|} can 


parties, but are required to take no- 
tice of the proceeding, and failing 
to do so, their rights are not pro- 
tected. A plaintiff after recovering 
a judgment is not required to give 
notice to persons having  subse- 
quently acquired rights, before he 
é proceed to sale and _ satisfac- 
tion. He may sell, and they, to 
preserve their rights, must redeem 
within the period limited by the 
statute. This then being a_pro- 
ceeding and judgment at law, the 
rights of the parties must be gov- 


,erned by the rules of law and not 


of equity. The statute having au- 


| thorized a foreclosure in this mode, 


and not having required any per- 
son but the mortgagor and mortga- 
gee, or, in case of their death, their 
executors or administrators, to be 
made parties, and the statute having 
been complied with, it must be held 
sufficient’’). 
él. See 

§§ 93-102. 

62. Ikyster v. Gaff, 91 U. S: 521; 
23 L. ed. 403;. Oliver v. Cunning- 

6 Fed. 60; Mount v. Manhat- 
Co., 43 N. J. Eq. 25, 9 A 114; 
Lenihan v. Hamann, 55 N. Y. 652. 

63. U. S.—Zayas.v. Lothrop, 231 
U."S) 171, 34 SCt 108,158 Li. ed. 172; 
Grove v. Grove, 93 Fed. 865; Mer® 
cantile Trust. Co. v. Missouri, ete, 
R. Co., 41 Fed. 8; Townsend Sav. 
Bank v. Epping, 24 F. Cas. No. 14,120, 
3 Woods 390. 

Ala.—Wood v. Barnett, 208 Ala. 
295, 94 S 338; Boutwell v. Steiner, 
84 Ala. 307, 4 S 184, '5 AmSR 375: 
Mims v. Mims, 85 Ala. 23. 


generally Lis Pendens 


Cal.—Hutchison v. Barr, 183 :Cal. 
232, 1910" Pic799;0 Fratessa | vosRotty, 
40) ‘GalZ' GASULT9S 180 Peas s0s6 Galic 


fornia Title Ins., etc., Co. v. Miller, 
3 Cal. A. 54, 84 P 453; Ingham v. 
as! 5 Cal. Unrep. Cas. 645, 48 P 

Colo.—Empire Ranch, ete., Co. v. 
Gibson, 23 Colo. A. 476, 130 P 615; 
De Cunto' v. Johnson, 18 Colo. A. 
220, “TOP sP 9 5'5t 

Edson, 


ae a Vv. 

Fla.—Phifer v. Abbott, 73 Fla. 402, 
74 S 488; Hinson v. Gammon, 61 Fla. 
641, 54 S 374, AnnCas1913A 83. 

Ill.—Brockway v. McClun, 243 Ill. 
196, 90 NE 374 [aff 148 Ill. A. 465]; 
Stiger v. Bent, 111 Ill. 328. And see 


5 Conn. 
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‘ 
by the decree in the ecase,°* and perhaps also where 
he may be Hable to his grantee for a breach of 
the warranty against encumbrances.*° 


[§ 1574] j. Wife of Mortgagor."° 
of the mortgagor has joined in the 


Supreme Council W. C. U. v. Saule, 


. 532. 
193 Il. A 125 Ind. 70, 


Ind.—West v. Miller, 


25 NE 143; Bennett v. Mattingly, 110 
Ind. 197, 10 NE 299, 11 NE 792, 
Davis v. Hardy, 76 Ind. 272; Burk- 


ham v. Beaver, 17 Ind. 367; Shaw v. 
Hoadley, 8 Blackf. 165; Stumph v. 
Bigham, Wils. 367. : 
Towa.—Fitzgerald v. Flanagan, 155 
Iowa 217, 135 NW 738, AnnCas1914C 
1104, 125 NW 995; Watts v. Creigh+ 
ton, 85 Iowa 154, 52 NW 12; John- 
son v. Foster, 68 ‘Iowa 140, 26 NW 
39; Semple v. Lee, 13 lowa 304; John- 
son v. Monell, 13 Iowa 300; Murray 
v. Catlett, 4 Greene 108. 
Kan.—Jones vy. Lapham, 
°"Noo-—MeCauley _v. Brady, 123 Mo. 
. 558, 100 SW 541. 
Sree earner v. Beard, 87 Nebr. 
, 127 NW 872. 
BENE J.—Johnes v. Outwater, 55 N. J. 
Eq. 398, 36 A 483; Andrews V. Stelle, 
92 N. J. Eq. 478; Somerset County 


15 Kan. 


Bldg., ete, Assoc. v. Camman, 11 

Roy Eq. 382; Chester v. King, 2 

Nee tod. 405, ; ; 
N. y.—Kursheedt v. Union Dime 


y. Inst., 118 N, Y. 358, 23 NB 
T73, TITRA S229; Heidgerd va eis. 


135 App. Div. 414, 119 NYS 921; 
Gano v. Potter, 105 Misc. 482, 173 
NYS 528: Van Nest v. Latson, 19 


Barb. 604; Daly v. Burchell, 13 Abb 
PrNS 264; Bigelow v. Bush, 6 Paige 
Be 
34. C.—-Bernard v. Shemwell, 139 
N. C. 446, 52 SE 64. rae 
Okl.—Western Land Securities Co. 
v. Oklahoma Farm Mortg. Co., 111 
Oki i381 239. PY 2285 Kreeman vv. 
Boynton First Nat. Bank, 44 Okl. 146, 
143 P 1165, AnnCasi918A 259. 
Pa.—Broomell v. Anderson, 5 Pa. 
Gas. 142, 8 A 764; Hunsicker v. 
Richardson, 13 Pa. Co. 524. 
S. G.—Craig v. Miller, 41 S. C. 37, 
19 SE 192. 
Ss. D.—Carpenter v. Ingalls, 3 S. D. 
49, 51 NW 948, 44 AmSR 753. 
Tex.—McKeen v. Sultenfuss, 61 
Tex. 325; Hartleld Vv. Greber, 
(Commn,. A.) 207 SW 85; Perryman 
v, Smith, (Civ. A.) 32 .SW 349; 
Puckett v. Reed, 3 Tex. Civ. A. 350, 
22 SW 515. 
Vt.—Lockwood v. White, 65 Vt. 
466, 26 A 639; Miner v. Smith, 53 Vt. 
551; Soule v. Albee, 31 Vt. 142. 
Wash.—James v. Brainard-Jack- 
son, 64 Wash. 175, 116 P 688. fi 
Wis.—Delaplaine v. Lewis, 19 Wis. 
476. 
Wyo.—Becker v. Hopper, 23 Wyo. 
209, 147 P 1085, AnnCasi918B 35. 
[a] Discontinuing as to vendor.— 
Where plaintiff suing to foreclose a 
mortgage made the mortgagor a 
party, although he had disposed of 
his interest in the premises, he could 
discontinue as to him on the taxa- 
tion of his costs or by an order di- 


recting him to tax them, Ross v. 
Hpstein, 118 NYS 1007. 
[b] Defendants asking relief 


against moritgagor.—(1) A complaint 
in a mortgage foreclosure need not 
join a former owner of the land 
who has parted with all his inter- 
est, although defendants desired re- 
lief against him. James v. Brainard- 
Jackson, 64 Wash. 175, 116 P 6838. 
(2) It is not error to refuse to al- 
low the mortgagor who has_ sold 
his equity of redemption to be made 
a party at the request of defend- 
ant, merely to settle matters be- 
tween them in which plaintiff has 
no interest. Mercantile Trust Co. v. 
Missouri, ete,,i7R. Co, 41- Fed.) 8; 
Bennett v. Mattingly, 110 Ind. 197, 10 
NE 299, 11 NE 792. 

{[c] In Delaware.—(1) In a bill 
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Where the wife 


execution of the | alone, the wife 


for foreclosure in chancery, the 
mortgagor as well as_ terre-tenant 
are necessary parties defendant. 
Malsberger 'v. Parsons, tl" Del: ‘Ch. 
249, 100 A 786. (2) In a proceed- 
ing by scire facias sur mortgage the 
mortgagor or his personal repre- 
sentative is the only necessary party 
defendant. Malsberger v. Parsons, 
supra. 

[d] In Youisiana the mortgagor 
is a necessary party, although he 
has conveyed. Reggio vy. Blanchin\ 
26 La. Ann. 532. 

64. U. S.—Coney v. Winchell, 116 
US 22ieOr st aGbs 29. laased. solr 
Ayres iva Wiswall,, 112 US0S) 8%, «5 
SCt_90, 28 L., ed. 693 


Ala.——Wood v. Barnett, 208 Ala. 
295, 94 S 338. 

Cal.—Hutchison v. Barr, 1838 Cal. 
TZ L907 99e 

Colo.—Empire Ranch, etc., Co. v. 
Gibson, 23 Colo. A. 476, 180 P 615. 


Ill.—Sickmon v. Wood, 69 Ill. 329. 
Ind.—Stevens v. Campbell, 21 Ind. 


471; Attna L. Ins. Co. yv. Stryker, 
38 Ind. A; 312, %73 NH, 953, 76 NE 
822, 78 NE 245. 

Mich.—Miller v. Thompson, 34 
Mich. °10. 

N. Y.—Gano v. Potter, 105 Misc. 


482 173 NYS 528; Bigelow v. Bush, 
6 Paige 343. 

Philippine.—Soriano 
24 Philippine 584. 

Ss. C.—Crenshaw v. Thackston, 
SHO Sire 

Tex.—Hartfield v. Greber, (Commn. 
pa SW 85 [aff (Civ. A.) 160 SW 

Wash.—Nance v. Woods, 79 Wash. 
188, 140 P 323. 

[a] Bill for foreclosure and re- 
formation.—On a bill to foreclose a 
mortgage as against the mortgagee 
and a subsequent purchaser and to 
correct an alleged mistake in the 
description of the land, there was 
no service had upon the mortgagor 
and a decree was taken as against 
the purchaser. It was held that 


v. Enriquez, 


14 


-in such a case the mortgagor should 


have been brought into court before 
the decree was entered. Sickmon y. 
Wood, 69 Ill. 329. 

[bob] Where conveyance not re- 
corded.—The fact that the mortgagor 
has conveyed the property does not 
obviate, for the purpose of charg- 
ing those holding under him who 
are not made parties, the neces- 
sity of serving him with the sum- 
mons in a foreclosure action, and 
charging him by the decree and thus, 
through him, by that means, binding 
any person not made a party who 
had by his unrecorded’ conveyance 
taken any right relating to the title 
to the premises. Kursheedt  v. 
Union Dime Sav. Inst., 118 N. Y. 
358, 23 NE 473, 7 LRA 229, 

[ec] Discontinuing as to vendor.— 
Where the right to a_ deficiency 
judgment was abandoned by plain- 
tiff mortgagee in suit to foreclose, 
and it appeared by the answer of 
the mortgagor’s successor in inter- 
est that the mortgagor had divested 
itself of title, the suit could be 
dismissed as to the mortgagor. 
Hutchison v. Barr, 183 Cal. 182, 190 
PeoOE 

65. Gifford v. Workman, 15 Iowa 
34; Conservative Loan Co. v. Sarkey, 
S2sOKy 25 ee 29 Py 10:75 

66. Parties in suits against hus- 
band generally see Husband and 
Wife §§ 731-740. 

67. Ala.—Davis v. Taylor-Lowen- 
stein, 158 Ala. 227, 47 S 653; Crad- 
dock y. American Freehold Lana 
Mortgue Co.) 88 Ala. i281, oy Sano: 
ouster v. Williamson, 81 Ala. 482, 
18 ‘ 
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mortgage, she is generally a necessary party to a 
suit to foreclose the same; but in a number of 
jurisdictions the rule is otherwise.°% _ 
mortgage was made and executed by the husband 


Where the 


is not a necessary,®? although a 


Cal.—Sargent v. Wilson, 5 Cal. 
504. 

Fla.—Daniels v. Henderson, 5 Fla. 
452. 

Ill—Camp v. Small, 44 Ill. 373 


Wright v. Langley, 36 Ill. 381; Leon- 
ard v. Villars, 23 Ill. 377;' Gilbert v. 
Maggord, 2 Ill, 471; Orvis v. Cole, 
14 Ill. A. 283. 
Ind.—State v. 114 Ind. 
160, 16 NE 173. 
Md. 29; 
be tots 


Md.—Hurtt v. Crane, 

Johns v. Reardon, 3 Md. 
Miss.—Denniston vy. Potts, 19 Miss. 

36 


N. Y.—Franklin v. Beegle, 102 App. 


Kennett, 


36 
C 


Div. 412, 92 NYS 449; Denton v: 

Nanny, 8 Barb. 618; Conde vy. Shep- 

ard, 4 HowPr 75, 2 CodeRep 58. 
Oh.—Kaufman v. Heckman, 13 Oh. 

oi. Cts PNi9IS 7 3.09),063'2) g Oe Cir Ces 
ede 

pris cia uke: v. Hickox, 38 Wis. 


Ont.—Blong v. Fitzgerald, 15 Ont. 
Pr. 467; Ayerst v. McClean, 14 Ont. 
Pr. 15; Building, ete., Assoc. v. Cars- 


well, 8 Ont. Pr. 73. Contra David- 
son v. Boyes, 6 Ont. Pr. 27; Moffat 
v. Thomson, 3 Grant Ch. 111. 

[a] Acknowleagment by wife 
void.—Where it appears that the ac- 
knowledgment of the mortgagor’s 
wife was insufficient and void, she 


is neither a necessary nor a proper 
party to the suit. Sheldon v. Pat- 
terson, 55 Il. 507. 

[b] Foreclosing interest of hus- 
band.—A wife joining her husband 
in a mortgage is not a necessary 
party in foreclosure proceedings to 
subject the property interest of the 
husband. Davis v. Taylor-Lowen- 
stein, 158 Ala. 227, 47 S 653; Flowers 
v. Barker, 79 Ala. 445. 


[c] Where a mortgagor has con- 
veyed the mortgaged premises, his 
wife, while not a necessary, is a 


proper, party defendant in a suit to 
foreclose the mortgage. Holland v. 
Holland, 131 Ind. 196, 30 NE 1075. 

[ad] Who can raise objection.—A 
defendant in an action for foreclo- 
sure cannot object that his wife who 
joined in the execution of the mort- 
gage is not made a. party defend- 
ant. Powell v. Ross, 4 Cal. 197. 

68 Smith v. Smith, 165 Ky. 810, 
178 SW 1058; Morgan v. Wickliffe, 
115. Ky. 226, 72 SW 1122, 24 Kyl 
2104: Pitts. we Aldrich. 415 Aljen 
(Mass.) 39; Thornton v. Pigg, 24 Mo. 
249; Hardy v. Atkinson, 136 Mo. A. 
595, 118 SW 516; Torres v. Lathrop, 
16 Porto Rico 172; Porto Rican Leaf 
Tobacco Co. v. Ereno, 16 Porto Rico 
96 


{a] Mortgage on wife’s estate.— 
Where the husband and wife mort- 
gaged the wife’s estate, the wife was 
rightly joined in an action to fore- 
close. Swan v. Wiswall, 15 Pick. 
(Mass.) 126. 

69. Ark.—Brignardello v. Cooper, 
116 Ark. 103, 172 SW 1030. 

Ky.—Smith vy. Smith, 165 Ky. 810, 
178 SW 1058. 

S. C.—Sandel v. Crum, 130 S. CG. 
Sit, 125) SH 919: 

Tex.—Thompson vy. Jones, 12 SW 
77 


i Wis.—Foster v. Hickox, 88 Wis. 


08. 

[a] Mortgage executed before 
marriage.—In a suit to foreclose a 
mortgage executed by a man who 
at the time was single, his wife, 
living with him on the premises, is 
not a necessary party. Adams _ v. 
Farrell, 46 Tex. Civ. A. 349, 102 Sw 
Os 

{b] Where it is community prop- 
erty in which the husband holds the 
legal title as grantée of the mort- 
gagor, the wife must be joined as a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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proper, party; but if she is not a party her rights 
will not be affected by the decree ;’! and she is, how- 
ever, a necessary party where she sets up an adverse 
claim to the premises as her separate property ;72 and 
where a claim of homestead in the mortgaged prem- 
ises is set up it is held both that she is,7* and is 
The wife is not a neces- 
sary party to foreclosure proceedings where the 
record title to the mortgaged dwelling house of 
husband and wife is in a corporation owned by the 


not, a necessary party.** 


husband.“ 
Purchase-money mortgage.”® 


defendant. Sloane v. Lucas, 37 
Wash. 348, 79 P 949. 

[c] In New York the wife claim- 
ing dower by title paramount can- 
not be compelled to litigate the valid- 
ity of her dower in a suit to fore- 
close the mortgage. Nelson _v. 
Brown, 144 N. Y. 384, 39 NE 355, 
Merchants’ Bank v. Thomson, 55 
N. Y. 7; Lanier v.-Smith, 37 Hun 
529; Barker v. Burton, 67 Barb. 458. 

70. Oates v. Shuey, 25 Wash. 597, 
66 P 58; Foster v. Hickox, 38 Wis. 
408. 

[a] For instance, the wife is a 
proper party in a suit to foreclose a 
mortgage given by the husband for 
the purpose of responding to a _per- 
sonal judgment where she signed the 
note to secure which the mortgage 
was given. Oates v. Shuey, 25 Wash. 
B97, 66 P 58. 

71. Brignardello v. Cooper, 116 
Ark. 103, 172 SW 1030; McIntire v. 
Yates, 104 Ill. 491; Barker v. Burton, 
67 Barb. (N. Y.) 458. , 

[a] Dower barred by intermedi- 
ate tonveyance.—Where the owner 
of real estate mortgages it and after- 
ward sells and conveys it to a third 
person, if his wife joins in that con- 
she need not be made a 


veyance, g 
party to a suit to foreclose the 
mortgage, her inchoate’ right of 


dower having been already cut off. 
Stiger v. Bent, 111 Ill. 328; Koerner 
y. Gauss, 57. Ill. A. 668. 

{b] In Pennsylvania it has been 
held that a wife who did not join 
in the mortgage given by her hus- 
band was nevertheless barred of her 
dower by. scire facias proceedings. 
Scott v. Crosdale, 2 Dall. (Pa.) 127. 
1_L. ,ed., 31%: 

72. Kohner v. Ashenauer, 17 Cal. 
578; Fahie v. Pressey, 2 Or. 23, 80 
AmD 401. See Oates v. Shuey, 25 
Wash. 597, 66 P 58 (holding that a 
wife cannot be required to plead a 


paramount claim, although she 
might voluntarily do so). 

72. Uefner v. Urton, 71 Cal. 479, 
12..P. 486. 

74, Brignardello v. Cooper, 116 
Ark. 103, 172 SW 10380;, Kuhnert v. 
Conrad, 6 N. D. 215,.69 NW 185. 
See Townsend Sav. Bank v. Ep- 


ping, 24 F. Cas. No. 14,120, 3 Woous 
390 (where a mortgage lien is para- 
mount to a claim for homestead, 
the wife of the mortgagor is not a 


necessary, but a proper, party to a 
bill to foreclose). 
75.. Houts v. First Trust, etc. 


Bank, 34 Cal. A. 613, 168 P 383. 

76. Purchase-money mortgage see 
supra § 352. ; 

77. %Ill.—Lohmeyer v. Durbin, 206 
Ill. 574, 69 NE 523; Short v. Raub, 
81 Ill. 509; Baker v. Scott, 62 Ill. 
86; Stephens v. Bichnell, 27 Ill. 444, 
81 AmD 242. See Chicago Sav. Bank, 
ete., Co.. Vv; Dunn, 204 Ill. A. 181. 

Ind.—Fletcher vy. Holmes, 32 Ind. 
497. 

N. C.—Etheridge v. Vernoy, 71 N. 
Cc. 184. 4 

Oh.—Ruffner v. Evans, 2 Oh. Cir. 
Gta 70, L Oh. Cir. Dee. 368; 


As dower is not 
elaimable against a purchase-money mortgage, the 
wife neéd not be joined in proceedings to fore- 
close a mortgage of that kind;’* but she is properly 
joined for the purpose of determining whether the 


mortgage was for purchase money.”® 
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elsewhere.®? 
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Wife of subsequent purchaser.” The wife of the 
grantee of an equity of redemption in lands subject 
to a mortgage 1s a necessary party to an action 
against the grantee for foreclosure of the mort- 
gage,®° but the judgment is not void for the failure 
to make her a party.®? 

[§ 1575] k. Husband of Mortgagor. 
husband is or is not a necessary or proper. party 
in a suit to foreclose the equity of redemption of 
a married woman in her separate estate is treated 


Whether the 


[§ 1576] 1. Heirs and Representatives of Deceased 
Mortgagor. At common law,*? where the mortgagor 
dies before the institution of foreclosure proceed- 
ings, his heirs are necessary parties defendant, as 
being the owners of the equity of redemption.** But 


in some jurisdictions the rule has been changed by 


Sian sae ee v. Hickox, 38 Wis. 

[a] -In New York, by virtue of a 
statute in case of a purchase-money 
mortgage, a wife is not entitled to 
dower as against the mortgagee and 
those claiming under him, although 
she has not united in the mortgage, 
but she is entitled to dower as 
against all other persons. Under this 
Statute it is held that the wife of 
the mortgagor is a necessary party 
to a suit to foreclose, whether she 
has or has not joined in the mort- 
gage. Mills y. Van Voorhies, 20 
NTE Yi 412: 

78. Haldane v. Sweet, 55 Mich. 
196, 20 NW 902; Foster v. Hickox, 
38 Wis. 408. 

79. Subsequent purchaser as party 
see supra §§ 1566-1569. 

80. Holland v. Holland, 131 Ind. 
196, 30 NE 1075; Northwestern 
Trust Co. v. Ryan, 115 Minn. 143, 
132 NW 202; Mackenna v. Fidelity 
Preust Coy ed Ne ye Alleah Nae 
112 AmSR 620, 3 LRANS 1068, 6 
AnnCas 471 [mod 98 App. Div. 480, 
90 NYS 493]; Mills v. Van Voorhies, 
20 N. Y. 412, 10 AbbPr 152; Sloane 
v. Lucas, 37 Wash. 348, 79 P 949, 

[a] Where deed  unrecorded.— 
Where, in a foreclosure suit, the 
mortgagor, who has conveyed the 
land by unrecorded deed ot which 
the mortgagee has no notice, is made 
a party detendant, but not served, 
and his grantee, a married man, is 
also. made party defendant, the 
grantee’s wife is a necessary party 
to a suit to foreclose. Kursheedt v. 
Union Dime Sav. Inst., 118 N. Y. 358, 
23 NE 473, 7 LRA 229. 

81. Bigoness v. Hibbard, 267 Ill. 
301, 108 NE 294. 

82. See Husband and Wife § 732 
text and notes 32-34. 

83. Common-law theory of mort- 
fage see supra § 1. 

84. U. S—Chew v. Hyman, 7 Fed. 
TnotO- Biss. 240. 

Ala.—Carwile v. Crump, 165 Ala. 
206, 51 S 744; Marx v. District Grand 
Hodge. Not Te tirOw rE 2B iling mea las 
LOW, (40 9'S2 2075" Bell vo Hall” “76 sATa: 
546; Abernathy v. Moses, 73 Ala. 381; 
Erwin v. Ferguson, 5 Ala. 158, 


Ark.—Pillow v. Sentelle, 89 Ark. 
61; Simms v. Richardson, 32 Ark. 
FEE Kiernan v. Blackwell, 27 Ark. 
Bo. 


Fla.—McGregor v. Kellum, 50 Fla. 
589, 39 S 697; Mote v. Morton, 46 
Fla. 478, 35 S 656. 

Ill.— Reedy v. Camfield, 159 M11. 
254, 42 NE 833; Jeneson y. Jeneson, 
66 Ill. 259; Ohling v. Luitjens, 32 
Ill. 23; Harvey v. Thornton, 14 Ill. 
217; Lane v.. Erskine, 13° Ill. 501: 
Hoffman v. Hanley, 187 Ill. A. 551, 

Ind.—Holland v. Holland, 131 Ina. 
196, 30 NE 1075; Watts v. Julian, 
122 Ind. 124, 23 NE 698; Daugherty 
v. Deardorf, 107 Ind. 527, 8 NE 296; 
Pauley, v. Cauthorn, 101° Ind. 91: 
Curtis v. Gooding, 99 Ind. 45; Muir v. 
Gibson, 8 Ind. 187; Slaughter v. 
Foust, 4 Blackf. 379; John v. Hunt, 
1 Blackf. 324, 12 AmD 245, 


Kan.—Richards v. Thompson, 43 
Kan. 209, 23 P 106; Britton v. Hunt, 
9° Kan. 228° 

Ky.—Shiveley v. Jones, 6 B. Mon. 


274. 
inn ee v. Schafer, 196 NW 
aly 
Nebr.—Currier v. Teske, 98 Nebr. 
660, 154 NW 234. 
N. Y.—Olmstead v. Latimer, 158 


N.Y. *313,5 (53) INE 5s) 43\) TRAD 685% 
National Bank of Commerce v. Al- 


bright, 171 NYS 23; McGown v. 
Yerks, 6 Johns:)Ch, 450; Eagle? KF. 
Ins. Co. v. Cammet, 2 Edw. 127. 


N. C.—Chadbourn v. Johnston, 119 
NEC. 28225 "She 10: 

Oh.—Green v. Ulyatt, 2 Oh. Dec. 
(Reprint) 427, 3 WestLMonth 44. 

Or.—Renshaw vy. Taylor, 7 Or. 315. 

S. C.—Johnson v. Johnson, 27 S. C. 
309, 3 SE 606, 13 AmSR 636. 

S. D.—Kelsey vy. Welch, 8 S. D. 255, 
66 NW 390. 


Tenn. — McIver v. Cherry, 8 
Humphr. 713; Mims’ v. Mims, 1 
Humphr. 425. ; 

Vt.—Sargent v. Baldwin, 60 Vt. 
L735 135 A 8545 


Wash.—Anrud _ v. Scandinavian- 
For ueiee © Bank, 27 Wash. 16, 67 P 
64. 


W. Va.—George v. Cooper, 15 W. 
Va. 666. 
Wis.—Zaegel v. Kuster, 51 Wis: 


31, 7 NW 781; Stark v. Brown, 12 


Wis. 572, 78 AmD 762. 
Eng.—Fell v. Brown, 2 Bro. Ch. 
276, -29 Reprint 151; Batchelor v. 


Middleton, 6 Hare 75, 31 EngCh 75, 
67 Reprint 1088; Scully v. Scully, 3 
Ir. Ha. 494. 

[a] Heirs of a deceased equitable 
mortgagor are necessary parties to 
the foreclosure of an equitable mort- 
gage. Dodd v. Neilson, 90 N. Y. 243. 

[b] Where community property 
was mortgaged the children of the 
mortgagors were necessary parties 
to a suit to foreclose the mortgage 
after the husband’s death, in order 
to affect their interest therein, its 
sale without joining them passing 
only the interest of the wife who 
was made a party. Schlarb v. Casta- 
ing, 50 Wash. 331, 97 P 289. 

[c] Where entire interest in de- 
fendant.—Where both the bill for 
the foreclosure of a mortgage 
against a sole defendant and the 
answer of such defendant allege that 
the entire interest of the morigagor 
in the property has passed to de- 
fendant, although the bill alleges 
that it passed by descent on the 
death of the mortgagor, and the 
answer that he acquired it by pur- 
chase, the heirs of the mortgagor 
are not necessary parties to the suit. 
Cooper v. Johnson, 157 Fed. 104. 

[ad] DLegatee.—The mortgagor of 
mortgaged premises, who died seized 
thereof, left by will a legacy to his 
daughter, not making it a charge 
upon the real estate. He left suf- 
ficient personal property to pay the 
legacies and bequeathed the “re- 
mainder,” including the real estate, 
to his sons. It was held that -the 


a a |. a 
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1. thge et 
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the purpose of administration;** but in several ju- 
risdictions the rule is otherwise.*® The personal rep- 


statute®> so as to make a foreclosure suit maintain- 
able against the personal representatives alone or 


make them the only necessary defendants.*® 
not necessary to join personal representatives where 
all the heirs are parties and no deficiency judgment 
In some jurisdic- 
tions where the suit is properly brought against the 
heirs, the executor or administrator is not a neces- 
sary party, having no title to the realty and no pos- 


is rendered against the estate.’’ 


session of it except so far as may 


daughter had no interest in the mort- 

gaged premises, and was therefore 

not a necessary party to action to 

foreclose the mortgage. Hebron Soc. 

v. Schoen, 60 HowPr (GN. ¥.) 185. 
85. See statutory provisions. 
Mortgagee’s interest as: 

Lien only see supra § 3. 

Personal property see supra § 406. 

86. U. S.—Hearfield v. Bridge, 67 
Fed. 333 [aff-75 Fed. 47, 21 CCA 212]. 

Cal.—Dickey v. Gibson, 121 Cal. 
276, 53 P 704; Finger v. McCaughey, 
119s Cal i b0.. abt Pals Bayly Ve 
Muehe, 65. Cal, 845; 3 Po 46%, 4 |B 
486. 

Del.—Seals v. Chadwick, 18 Del. 
381, 45 A .718;\ Malsberger v. Par- 
sons, 11 Del. Ch. 249, 100 A 786. 

Ga.—Dixon v..Cuyler, 27 Ga. 248; 
Magruder v. Offutt, Dudl. 227. 

La.—Barton vy. Burbank, 138 La. 
997, 71 S 134. 

Mo.—Hall v. Klepzig, 99 Mo. 838, 
12 SW 372; Tierney v. Spiva, 97 Mo. 
98, 10 SW 438; Perkins v. Wood, 
27 Mo. 547; Riley-v. McCord, 21 Mo. 
285. 

Okl.—McClung v. Cullison, 15 Okl. 
402, 82 PB 499. ; 

Tex.—Howard v. Johnson, 69 Tex. 
655, 7 SW 522. 

[a] Administrator of mortgagee 
may foreclose against administrator 
of mortgagor, and the heirs of mort- 
gagor are not necessary parties. 
Dixon v. Cuyler, 27 Ga. 248. 

[b] Effect of cooperation of heirs 
in subsequent transactions. — The 
holder of a note. secured by mort- 


gage may proceed against the 
maker’s successor, contradictorily 
with the administrator, notwith- 


standing subsequent transactions in 
which the heirs codperate with the 
administrator in borrowing money 
from such holder to carry on the 
plantation, constituting the main 
assets of the succession covered by 
the mortgage, Barton v. Burbank, 
138 La. 997, 71 S 134. 

[c] Widow of a mortgagor should 
be made a party to an action to fore- 
close; and where the mortgaged 
property is the homestead and there 
is no estate for administration, it is 
unnecessary to have’a personal rep- 
resentative appointed and made a 
party. Hardy v. Atkinson, 136 Mo. 
A. 595, 118 SW 516 [dist Barton v. 
Burbank, 114 La. 224, 38 S 150}. 

{d] After homestead set apart.— 

Where a mortgaged homestead was 
set apart to the widow and eight 
minor children, the interest of each 
child could not be affected by fore- 
closure without service on them. 
Morrissey v. Gray, 160 Cal. 390, 117 
P 438. 
{e] In scire facias sur mortgage 
(1) in Illinois the heirs of a de- 
ceased mortgagor need not be made 
parties to a scire facias to foreclose 
a mortgage, as the statute authorizes 
that proceeding by making either the 
heirs, executors, or administrators 
parties. Rockwell v. Jones, 21 Ill. 
279. (2) In Ohio, where this remedy 
formerly existed, it was sufficient 
that the mortgagor’s personal repre- 
sentative alone was made defendant. 
Doe v. Pendleton, 15 Oh. 735; Bigger- 
staff v. Loveland, 8, Oh. 44. 

{f] In Ontario (1) heirs or de- 
visees are not necessary parties in 
an action to foreclose against the 
“personal representatives of a de- 


It is 


be necessary for 


ceased mortgagor. Carter v. Clark- 
son, 15 Ont. Pr. 379; Emerson v. 

Humphries, 15 Ont. Pr. 84. (2) 
Where there is no personal repre- 
sentative, it is sufficient if the per- 
sons beneficially interested in the 
estate are made defendants. Ken- 
nedy v. Foxwell, 11 Ont. L. 389, 7 
OntWR 26; Toronto Gen. Trusts 
Corp. v. Sullivan, 17 OntWN 486; 
| Ramus v. Dow, 15 Ont. Pr. 219. — (3) 
Where a mortgagor died before May 
4, 1891, the equity of redemption 
vested in his executor or executrix 
and the devisee was not a necessary 
party to a suit to foreclose. Plender- 
Tenth ve Sitch LO; a OM cummed O.GyumD, 
OntWR 7538. (4) Nor was he a proper 
‘party. Plenderleith v. Smith, supra. 
Contra Keen v. Codd, 14 Ont. Pr. 182. 
(5) It was formerly held that to a 
bill by a mortgagee for a sale after 
the mortgagor’s death, the personal 
representative of the mortgagor was 
a necessary party, but not to a bill 
for foreclosure. White v. Haight, 
\1L Grant, Ch..420. 

87. Suisun >, Bank wv. —Stark.— 106 
iCal. 202, 89 P 531; Gutzeit v. Pennie, 
19.8) (Cal 2821, ood (LOU st er OCKO rams 
Stallard, 34 Okl. 612, 126 P 781. 
Ill.—Roberts v. Tunnell, 165 
46 NE 718; Stiger v. Bent, 
. 828; Bissell v. Chicago Mar. 
Co., 55 Ill. 165; Roberts v. Flatt, 42 
Ill. A. 608. 

Md.—David v. Grahame, 2 Harr. 
oo: 94; Worthington v. Lee, 2 Bland 
apogee ee v. Godfroy, 1 Mich. 

Minn.—Hill v. Townley, 45 Minn. 
167, 47 NW 658. 


Nev.—Rickards v. Hutchinson, 18 
Nev. 215, 2°P'52,°4 P'/702. 
N. J.—Harlem Co-op. Bldg., etc., 


Assoc. v. Freeburn, 54 N. J. Eq. 37, 
33 A 514; United Security L. Ins., 
ete., Co. v. Vandegrift, 51 N.. J. Eq. 
400, 26 A 985. 

N. Y.—Heidgerd'v. Reis, 135 App. 
Div: 414, 119 NYS 921. 

N: ‘C.—Fraser, v.. Bean, 96 N.. GC. 
327, 2 SE 159; Averett v. Ward, 45 
INS Coe Olas 

Oh.—McMahan v. Davis, 19 Oh. Gir. 


Ct. 242, 10'Oh. Cir. Dec. 467%. Contra 
Hall v. Musler, 1 Disn.. 36, 12 Oh. 
Dec. | (Reprint) .471;.. Bateman. -v. 


Morris, 7 OhS&CP 287, 4 OhNP 397. 
Wis.—Walker v. Jarvis, 16 Wis. 28. 
Eng.—F'ell v. Brown, 2 Bro. Ch. 

176, 29 Reprint 151; Duncombe v. 

Hansley, 3 P. Wms. 834, 24 Reprint 


1089; Bradshaw v. Outram, 13 Ves. 
UM 204, 00. Reprint: 282, 
| N. B.—Barnaby v. Munroe, 1 N. B. 


‘Ba. 94. J 
, [a] In Pennsylvania (1) the stat- 
ute requires the mortgagor to be 
made a party by service of the writ 
of scire facias upon him, his heirs, 
executor ,or administrator. “Until 
judgment be obtained against such 
requisite party, no writ of levari 
facias can properly issue.” Sterrett 
ive, Dunlap, 12°) Pa. DISt, 4538 mote. 
(2) If the mortgagor is dead at 
the time of the issuance of the writ 
his legal representative should have 
an opportunity to make defense. 
Conshohochen Say. Fund, ete., Assoc. 
Vig (CULROD rae ahs DIST ook (3) 
Where the writ is issued against the 
personal representative of the mort- 
gagor, the failure to file the affidavit 
of ownership as required by the 


resentative is always a proper party;°° and it should 
be observed that in no case can he be omitted ex- 
cept where the complaint seeks merely the remedy 
against the land by foreclosure ;°1-®* if plaintiff asks 
a money judgment or deficiency decree, whereby 
assets in the hands of the executor or administrator 
may be charged, 

Where mortgaged property belongs to wife. 


the latter must be made a party.%* 


act of July 9, 1901 (PB: EE:  pPrere- 
as amended by the act of April 23, 
1903 (P. L. p 261), does not make 
the judgment invalid, the only effect 
being to leave intact any defense the 
heirs may have. Gelston v. Donnon, 
44 Pa. Super. 280. (4) Where it ap- 
pears that the mortgagor has died 
intestate, the heirs are properly 
made parties defendant and the mort- 
gagor’s administrator need not be 
joined, in the absence of a showing 
that the deceased mortgagor’s realty 
is needed for the payment of debts. 
erron v. Stevenson, 259 Pa. 354, 
102 A 1049. (5) Under the former ~ 
practice it was the common practice 
for the writ to be issued against 
the personal representatives without 
making the heirs parties. Tryon v. 
Munson, 77 Pa. 250; Evans v. Mey- 
lert, 19 Pa. 402; Gelston v. Donnon.. 
supra; Wallace v. Blair, 1 Grant 75; 
Hare v. Mallock, 1 Miles 268: (6) 
It is not necessary to make the 
widow, heirs, or devisees parties to 
a writ of scire facias, to revive a 
judgment. McMillan v. Red, 4 Watts 
& S. 237; Chambers v.* Carson, ’'% 
Whart. 365. : 
Where deficiency judgment sought 
see infra text and note 94. : ‘ 
89. Ala.—Bell v. Hall, 76 Ala. 546;) 
Dooley v. Villalonga, 61 Ala. 129; 
Hitchcock “v. U: S. Bank, 7 Ala. 38te 
os ee Inge v. Boardman, 2 Ala. 


o 


Iowa.—Huston v. Stringham, 21 
Iowa 36. ; a 

La.—O’Hara v. Folwell, 26 la. 
Ann. 870. 

Mo.—Perkins v. Woods, 27 Mo. 


547; Miles v. Smith, 22 Mo. 502. 

Nebr.—Schade v. Connor, 84 Nebr/ 
51,-120 NW 1012. : 

S. C—Simon v. Sabb, 56 S: C: 38, 
33 SE799. But see Butler v. Williams, 
27 S. C.. 227, 3 (SE 211; !Traptereyve 
Waldo, 16 S. C. 276; Bryce v. Bowers, 
32 S. C. Eq. 41; Wright v. Eaves,: 31- 
S. C. Eq. 582; Drayton v. Marshall, 
14 S. C. Eq. 378, 38 AmD 84 (all de- 
cided prior to the act of 1894). 

{a] Primary liability of personal 
ostate.—The personal estate of a de- 
ceased person being primarily liable 
for all debts created or assumed by’ 
him, an executor and residuary lega- 
tee is a necessary party in a suit to 
foreclose a mortgage. Schade v. 
Connor, 84 Nebr. 51, 120 NW 1012. 

906. Ala—Carwile v. Crump, 165 
Ala. 206, 51°S 744, . ee 
a Se v. Thomson, 120 Ill. A. 


Iowa.—Hodgdon v. Heidman. 66- 
Iowa 645, 24 NW 257; Darlington v. 
Effey, 13 Iowa 177. 5 

Minn.—Hill v. Townley, 45 Minn.: 
167, 47 NW 653. 

N. J.—United Security L. Ins., etc.,: 
Co. v. Vandegrift, 51 N. J. Eq: 400, 26° 
A 985. ’ 

Oh.—Hall v. Musler, 1 Disn. 36, 12> 
Oh. Dec. (Reprint) 471. 

91-98. See cases supra note 86 
‘and infra note 99, 
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Ala.—Boyle v. 
Baal yada le 

Cal.—Belloc v. Rogers, 9 Cal. 123.- 

Fla.—Phifer v. Abbott, 73 Fla. 402, 
74 S 488. 

Ill.—Roberts v. Tunnell, 165 Ill. 
631, 46 NE 713; Roberts v. Flatt, 42° 
Ill. A. 608. ‘ 

3p homaag v. O75 Inds 
130. 


Williams, 


King, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 1576-1578] 


Where a husband and wife join in a mortgage on 
the wife’s property, the heirs of the husband are 
not necessary parties to a bill to foreclose brought 
after his death,®> but where the mortgage is to 
secure a debt of the husband, his personal repre- 


sentatives are necessary parties.9° 


Where mortgagor has conveyed.’ 
mortgagor in his hfetime parted with all his in- 
terest in the premises, of course there is nothing 
to descend to the heirs, and they are not necessary 
parties to a suit to foreclose the mortgage ;%8 neither, 
in such ease, are the personal representatives of the 
necessary parties;°® but the 
rule is otherwise if a deficiency judgment against 
the estate of the deceased mortgagor is sought,! un- 
less the local practice requires the recovery 


deceased mortgagor 


deficiency in a separate tribunal.” 


[§ 1577] m. Adverse Claimants of Title—(1) In 
General. A person setting up a claim of title to the 
mortgaged premises adverse and paramount to that 
of the mortgagor, and not derived from him,° is not 


Mich.—Abbott. v. Godfroy, 1 Mich. 


178. 

N. Y.—Heidgerd v. Reis, 135 App. 
Div./414, 119 NYS 921; National Bank 
of Commerce v. Albright, 171 NYS 


3: 

Oh.—MeMahan vy. Davis, 19 Oh. Cir. 
Ct. 242,10 Oh. Cir., Dec. 467, 

Eng.—Daniel vy. Skipworth, 2 Bro. 
Ch. '155,- 29: Reprint 89; Meeker v. 
Tanton, 2 Ch. Cas. 29, 22 Reprint 831; 
Christophers v. Sparke, 2 Jac. & W. 
229, 37 Reprint 612. 


95. Douglas v. Soutter, 52 Ill. 
154; Somerset County Bldg., eic., 
Assoc. v. Camman, 11 N. J. a. 382. 


Husband as party see supra § 1575. 

96. Geitner v. Jones, 173 N.C. 591, 
92 SE 493; McGowan v. Davenport, 
134 N. C. 526, 47 SE 27; Mebane v. 
Mebane, 80 N. C. 34. 

97. Subsequent encumbrancer as 
‘party see infra § 1580. 

Subsequent purchaser as party see 
supra §§ 1566-1569. 

sg. Ala.—Wilkins v. Wilkins, 4 
Port. 246. 

Cal.—Hibernia Sav., Soc. v. 
Herbert, 53 Cal. 375. 

Tll.—Medley v. Elliott, 62, Ill. 532, 
See Chicago City Bank, etc.; Co. v. 
Bremer, 189 Ill. A. 258. 

Iowa.—Fitzgerald v. Flanagan, 155 
Iowa 217, 135 NW 738, AnnCas1914C 
1104, 125 NW 995. 

N. Y.—National Bank of Commerce 
v. Albright, 171 NYS 23. 

Ss. C.—Butler v. Williams, 27 S. C. 
2214 3 °SE) 211. 

Tex.—Howard v. Johnson, 69 Tex. 
655, 7 SW 522. See Flack v.- Bre- 
men, 45 Tex. Civ. A. 473, 101 SW 537 
(the heirs of a deceased mortgagor 
were not necessary parties under the 
laws that existed in 1843). But see 
Givens v. Davenport, 8 Tex. 451 
(construing an early statute). 

Wis.—Houghton v. .Kneeland, 7 
Wis. 244. 

99. Ala.—Eslava v. New York 
Nat. Bldg., ete., Assoc., 121 Ala. 480, 
25S, 1013. 

Fla.—Phifer v. Abbott, 73 Fla. 402, 
74 S 488. 

lowa.—Fitzgerald v. Flanagan, 155 
/ Towa 217, 185 NW 738, AnnCas1914C 

1104, 125 NW 995. 


etc., 


Nev.—Rickards v. Hutchinson, 18 
Nev.'215,' 2 P 62,.4 P. 702. 
Y.—-Gano V. Potter, 105 Misc. 


N: 

482, 1i3 NYS 528. 

Okl.—Brocker y. Stallard, 34 Okl. 
612; 126° P7381 - 

1. See cases supra note 94. 

2. “In re Hanlin, 133 Wis. 140, 113 
NW 411, 126 AmSR 938, 17 LRANS 
4189. See also infra § 1991. 

3. Adverse ec repre by third 

erson see supra § 
stirb U. $.—-Dial v. Reynolds, 96 U. 
S. 340, 24 L. ed. 644; California Safe- 
Deposit, ete:; Co.-v. Cheney Electric 
Light, etce., Co., 56° Fed, 257. 

Ala.—Davis v, Taylor-Lowenstein, 
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rights or title 
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a proper party to the foreclosure suit, as he has no 
interest in the subject matter of the action and his 


could not properly be litigated 


therein;* but there is authority to the contrary;° 
and an adverse claimant is a proper party where 


it is alleged that he has obtained a paramount title 


Where the 


party,’ 


of the 


[§ 1578] (2) 


NOS Ava 22 one AG 
Pace, 99 Ala. 607, 
brick v. Russell, 
298 


S 653; 
12 8s 
86 Ala. 


Bolling v. 
796; Ham- 
TOR One 


Cals—Cady vv.) Purser; 131%) Cal. 
552, 63 P 844, 82 AmSR 391; McComb 
Ve. Spangler, 71 Gal 418,712 PP 347. 
Croghan v. Minor, 53 Cal; 15. 

Fla.—Berlack v. Halle, 22 Fla. 236, 
1 AmSR 185: 

Ill.— Whitaker v. Irons, 300 Ill. 
254,'133 NE 265; Gage v. Perry, 93 
TH. -176- erye v. State Bank 11 1. 
367; Parlin, ete., Co. v. Galloway, 95 
Til. A. 60; Smith v. Kenny, 89 Ill. A. 


293; Runner v. White, 60 Ill. A. 247; 
Davis Via shamiltons TubShe Pl Ath O4 
And see Chicago Title, ete, Co. v. 
Edens, 187-Ill. A. 238. 

Ind.—Pancoast v. Travelers Ins. 
Co., 79 Ind. 172; Comley: v. Hen- 
dricks, 8 Blackf. 189. 

Mich.—Pool v.'’ Horton, 45 Mich. 
404, 8 NW 59; Chamberlain v. Lyell, 
3 Mich. 448. 


Minn.—-Dickerman Inv. Co. v. Oli- 
ver Iron Min. Co., 185 Minn. 254, 160 
NW 776; Banning v.- Bradford, 21 
Minn. 308, 18 AmR 398. 

Nebr.—Joslin v. Williams, 61 Nebr. 
859, ae NW 473. 

N. Y.—Corning’ v. Smith, 6 N.. Y. 
82; Shire v. Plimpton, 50 App. Div. 
117, 68 NYS 568; Crosby v. Working- 
man’s Co-operative Assoc.,, 6 App. 
Div. 440, 39 NYS 678 [app den 151 
N. Y. 634 mem, 45 NE 1131 mem]; 
Dumond y. Church, 4 App. Div. 194, 
88 NYS 557; Brooklyn Fifth Ave. 
Bank v. Cudlipp, 1 App. Div. 524, 37 
NYS 248; Bram v. Bram, 34 Hun 487; 
Dubois v. Poughkeepsie, 22 Hun 117; 
Holcomb v. Holcomb, 2 Barb. 20; 
Mayer v. Margolies, 47 Misc. 24, 95 
NYS 204; Banks v. Walker, 3 Barb. 
Cn, 438) hagle E. “Ins, *Co: v. Went, 
6 Paige 635; Kent v. Popham, 6 NY 
CivProc 336. 


Okl.—De Watteville v. Sims, 44 
Ok1. 708, 146 P 224. 

Pa.—Orient Bldg., etce., Assoc. v. 
Gould, 239 Pa. 3385, 86. A 863. 

Tex.—Byers v. Brannon, 19 SW 
1091; Gamble v. Martin, (Civ. A.) 


151 SW 327; Branch v. Wilkens, (Civ. 
A.) 68 SW 1083; Wolf v. Harris, 20 
Tex iOivarne oe 48 SW 529. 

Vt.—Kinsley v. Scott, 58 Vt. 470, 
5 A 390. 

Wash.—Oates v. Shuey, 25 Wash. 
597, 66 P 58; Kizer v. Caufield, 17 
Wash. 417, 49 'p 1064; California Safe 
Deposit, etc., Co. v. ‘Cheney Electric 
Light, ete., Co., 12 Wash. 138, 40 P 
732. 
Wis.—Hekla F. Ins. Co. v. Morri- 
son, 56 Wis. 183, 14 NW 12; Macloon 
Vv. Smith,; 49 Wis. 200, 5 NW 336. 

[aj /Adverse claimants as real 
owners.—Persons claiming by title 
antagonistic to the mortgagor are 
not “real owners” reauired 
joined in an action of scire facias 
sur mortgage. Orient “ Bldg.,’ ‘etc., 


by collusion with the mortgagor.® 
ing a right or title under the mortgagor prior to 
the mortgage sought to be foreclosed is a proper 
particularly where by failing to record his 
deed® or by other conduct he has precluded himself 
from asserting his prior rights;° 
held that purchasers of land on contract from the 
mortgagor prior to his execution of a mortgage by 
the vendor are not necessary or proper parties, their 
position being that of adverse claimants.?° 


to be}: 


A person assert- 


but it has been 


The 


Tax-Title Claimants. rule 


against joining in a foreclosure suit claimants of 
an adverse and paramount title’? is generally ap- 
pled to such persons as claim under a tax sale 
of the mortgaged premises,!? although it has been 


Assoc. v. Gould, 239 Pa. 335, 86 A 863; 
Excelsior Sav. Fund vy. Cochran, 220 
Pa. 634, 70 A 482. 

{b] Adverse claimant interested 
in equity of redemption.—In order to 
foreclose all interests derived from 
the mortgagor subsequent to his own 
mortgage, complainant in foreclosure 
may make defendant a person claim- 
ing under a paramount title, when 
the latter is also the owner of an 
interest in the equity of redemption. 
Horton v. Ingersoll, 13 Mich. 409, 

[ec] Record owner of part of 
premises.—A person who, under the 
title claimed by plaintiff, is a record. 
owner of a small part of the mort- 
gaged premises is a proper party to 
a foreclosure proceeding. Timmer- 


Peeks v. Cohn, 204 N. Y. 614, 97 NE 
£3) 4 
{d] Joinder for limited purpose.—. 


Adverse claimants may-be joined for 
the sole purpose of -determining 
whether their rights are prior or 
subsequent to the rights of the mort- 
gagee.. Seattle Trust Co. v. Cameron, 
100 Wash. 92, 170 P 879. i 

5. Busenbark v. Park, 6 Kan. A. 1, 
49 P 682; Wofford v. Holmes County 


Bd.. of Police, 44. Miss. 579; U. S. 
Mortgage, ,etc., Co. v. Anderson, 11 
Ohi. Cirh Ct. Ni-S. i246, 20°Oh-Ciny Ct. 


553; Sale v. Meggett, 25 S.C. 72: 

[a] Claimant in possession. — 
Where a person has actual posses- 
sion of a part of mortgaged realty, 
under a title paramount to that of. 
the mortgagor, but from the same 
common source, and his possession 
amounts to an eviction sufficient to: 
entitle the mortgagor to claim dam- 
ages for breach of warranty, and the 
mortgagor has tendered payment of. 
the value of the rest of the land, and 
it is a question whether such person 
owned the part he was in possession 
of in fee, or owned a life estate in it 
with ultimate reversion to the 
mortgagor, he is a necessary party 
defendant in an action to foreclose 
the mortgage. Hunt v. Nolen, 40 S. 
C. 284, 18 SE 798. 

6 Behrends v. Sutherland, 4 

64 N. Y. 


Alaska 61. 

7. “Brown v..Volkening, 
76; Hampshire v. Greeves, 104 Tex. 
620, 148 SW 147: [aff (Civ. A.) 130 
SW 665]. See’ Helck v. Reinheimer, 
105 N. Y. 470, 12 NE 37 (a defendant 
claiming under a title paramount to 
the mortgage who asks for an ad- 
judication of his claim cannot after 
judgment ask for a dismissal of the 
complaint as to him). 

8. Emeric v. Alvarado, 90 Cal. 444, 
217P 356% 

9. Piot’ v. Davis,' 241.11}... 434, 89 
NE 676. : 

10. Seattle Trust Co. v. Cameron,, 
100 Wash. 92, 170 P 379. 

11. See supra § 1577. 

12. Cal.—Williams v. Sona 124 
Cal. 666, 67 P 577. ras 
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held that they are proper parties, and that their 
rights may be litigated and determined in the fore- 


closure proceedings,'* particularly 


in privity with the grantor in the mortgag 

[§ 1579] n. Prior Encumbrancers. It is generally 
held that a senior mortgagee is not a necessary party 
Mines} foreclosure by a junior mortgagee). 


Colo.—Tinsley v. Atlantic 
GO ne OisSOlOs pAl iG a7 7,, Fea: 
| Fla.—Brown vy. Atlanta Nat. Bldg.. 
etc., Assoc., 46 Fla. 492, 35 S 403. 

Tll.—Whitaker v. Irons, 300 I. 
254, 183 NE 265; Runner v. White, 
GO LIE) SANE 24a aitzers ver Polk, 
19 Ill. A. 61; Whittemore v. Shiell, 
14 Ill. A. 414; Gage v. Chicago Theo- 
logical Seminary, 8 Ill. A. 410; Car- 
bine v. Sebastian, 6 Ill. A. 564. 


Nebr.—Western Land Co. v. Buck- 
ley, 3 Nebr. (Unoff.) 776, 92. NW 
1@52. 


N. Y.—Erie County Sav. Bank v. 
Schuster, 187 N. Y. 111, 79 NE 843. 

{a] Claimant having right to re- 
imbursement only.—The purchaser 
at a tax sale, who by failure to give 
notice to the mortgagee of the prop- 
erty as required by statute does not 
acquire a title superior to the mort- 
gage, is a proper party defendant in 
an action to foreclose the mortgage, 
as the only right he has, the right to 
repayment of the amount of the tax! 
with interest, is a proper subject for 
adjustment in that action. Ruyter v. 
Wickes, 4 NYS 74°; Roosevelt Hospi- 
tal v. Dowley, 57 HowPr (N, Y.) 


489. 

{b] Effect of joinder.—A holder 
of a tax title, improperly made a 
party to a foreclosure suit, will be 
allowed to defend, that is, he is not 
a proper party to the proceeding, but 
still, if he is brought in, he has a 
right to defend his title. Hurley v. 
Cox, 9 Nebr. 230, 2 NW 705. 

13 .Mendenhall v. Hall, 134 U. S. 
559, 10 SCt 616, 33 L. ed. 1012; Lyon 
v. Powell, 78 Ala. 351. 

14, Waring v. National Sav., etc., 
Co., 138 Md. 367, 114 A 57. 

‘15. U. S.—Carey v. Houston, etc., 
Rei Cos 16h U.S. 145, 16 SCt 537, 40 


L. ed. 638; Jerome v. McCarter, 94 
U. S. 734, 24 L. ed. 136; Boatmen’s 
Bank v. Fritzlen, 135 Fed. 650, 68 


CCA 288; McClure v. Adams, 76, Fed. 
899; Wabash, ete., R. Co. v. Central 
Trust Co., 22 Fed: 138. 

Ala.—Walker v. Mobile Bank, 6 
Ala, 452. 

Ark.—Porter v. Hamill, 95 Ark. 97, 
128 SW 570; White v, Holman, 32 
Ark. 753. 

Fla.—Broward v. Hoeg, 15 Fla. 
370; Ritch v. HEichelberger, 13 Fla. 
169 


Jll.— Gregory v. Suburban Realty 
Co., 292 Ill.,568,°127 NE 119; Hiber- 
nian Banking Assoc. v. Law, 88 Ill. 
A. 18; Chandler v.. O’Neil, 62 MIil. 
A, 418; Galford v. Gillett, 55 Ill. A. 
576; Crawford v. Munford, 29 Ill. A. 
445; Warner v. De Witt County Nat. 
Bank, 4 Ill. A. 305. 


Ind.—Wright v. Bundy, 11 Ind. 
398. 

Towa.—Heimstreet v. Winnie, 10 
Iowa 430. 

Md.—Tome v. Merchants’, etc., 


Permanent Bldg., ete., Co., 34 Md. 12. 
But see Wylie v. McMakin, 2 Md. Ch. 
413 (intimating that the contrary 

rule is the proper practice). 
Mich.—Dickerson y. Uhl, 71 Mich. 
Reisdorph, 385 


398, 39 NW 472. 
Nebr.—Stratton  v. ) 
Webr. 314, 53 NW _ 1386; White v. 
Bartlett, 14 Nebr. 320, 15 NW 702. 
N. Y.—Harris v. Taylor, 35 App. 
Div. 462, 54 NYS 864 [app dism 159 
N. Y. 533 mem, 53 NE 1126 mem]; 
Salmon v. Allen, 11. Hun 29 [app 
dism 75 N. Y. 479]; Smith v. Davis, 
4 NYCivProe 158; Western Reserve 
Bank v. Potter, Clarke 432. See 
Goebel v.:Ifla, 111 N. Y. 170, 18 NE 
649; Adams v. McPartlin, 11 AbbN 
Cas 369 (both holding that a prior 
mortgagee is neither a necessary nor 
proper party to an ordinary suit for 
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where they are 
e,14 


But see Morris v. Wheeler, 45 N. Y. 
708 (where it was said that in an 
action for the foreclosure of a mort- 
gage, and a sale of the mortgaged 
premises for the satisfaction of the 
debt secured, all persons having liens 
upon the eauity of redemption are 
necessary parties). 

Okl.—McCredie v. Dubuque F. & M. 
Ins: Co:..J63 \Okl. US4163 sb boom pert 
Cyc]. e 

S. C.—Evans v. Mclueas, 12 S. C. 
56; Warren v. Burton, 9 S. C. 197. 

haere ks v. Mims, 1 Humphr. 


Tex.—Hague v. Jackson, 71 Tex. 
761, 12 SW 63; J. W. Ward Farming 
Co. v. Searcy, (Civ. A.) 2575S W 653; 
Ringle v. Waggoner, (Civ, A.) 238 
SW 236; Arlington- Heights’ Realty 
Co. v.) Citizens’ R., \ete.; Go.; (Givi. A.) 
160 SW 1109; Garza v. Howell, 37 


TEX CivVig eAts) DSOs USOL USN EeLod eles 
Sandy Lumber Co, v. Kuteman, 
(Civ. A.) 41 SW 172. 

Utah.—Graham Vv. Oakden, 51 


Utah 476, 170 P 451. 

Wis.—Milwaukee Trust Co. v. Van 
veeonburet 132 Wis. 638, 112 NW 

Eng.—Fisher v. Barry, Beatty 143; 
Richards v. Cooper, 5 Beav. 304, 49 
Reprint 595; Rose v. Page,.2 Sim. 
471, 2 EngCh 471, 57 Reprint 864; 
Delabere v. Norwood, 3 Swanst. 58, 
36 Reprint 809. 

Man.—Wallace v. Smart, 22 Man. 
68, 1 DomLR 70, 19 WestLR 787; 
Leggo v. Thibaudeau, 7 Man. 38; 
McDermott v. Bielschowsky, 22 Man. 
31/9, (3) DomIcR. 319; (21 WesthLiR  77; 
2 WestWkly 182. 

Sask.—Lumber Mfrs.’ Yards v, 
Moose Jaw Flour Mills, 7 Sask. L. 
437, 20 DomLR 781, 30 WestLR 580, 
7 WestWkly 876. : 

[a] Rights of party claiming 
priority.—Under a statute providing 
that upon a reference under a judg- 
ment for foreclosure or sale the 
master is to inquire and state wheth- 
er any person other than’ plaintiff 
has any charge upon the iand subse- 
quent to plaintiff’s claim, a party is 
added in the master’s office on the 
assumption that he is a subsequent 
encumbrancer, and if he claims pri- 
ority over plaintiff he must move to 
discharge the order making him a 
party, or to add to, vary, or set aside 
the judgment, ‘and upon his failure 
so to do he is bound by the judg- 
ment to the same extent as an origi- 
nal party. McDermott v. Bielschow- 
sky, 22 Man. 319).,3, DomiliR 319, 
21 WestLR 319, 2 WestWkly 182. 

{[b] Suit instituted to obtain right 
to redeem.—In a suit by a junior 
mortgagee to foreclose and obtain a 
decree of sale, instituted to enable 
him to redeem from the senior mort- 
gagee, the latter or his assignee were 
not necessary parties. Hill v. Go- 
mez, (Tex. Civ. A.) 260 SW 618. 

{[c] In Pennsylvania (1) liens on 
the mortgaged premises - existing 
prior to the execution of the mort- 
gage are not affected by a sale under 
scire facias proceedings, and holders 
of such liens need not be made par- 
ties. Helfrich v. Weaver, 61 Pa. 385; 
Kuhn’s App., 2 Pa. 264. (2) A mort- 
gagor whose bond has been released 
and who retains no interest cannot 
defend such an action. Evans yv. 
Wilmer, 210 Pa. 624, 60 A 312. 

{d] In Ireland by virtue of an 
order the court has jurisdiction to 
direct the prior mortgagee to be 
served with notice of an order for 
the sale of the mortgaged premises. 
Armstrong v. Dickson, [1911] 1 Ir. 
435. 
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to a suit for foreclosure by a junior mortgagee; 
but in some jurisdictions the rule is otherwise.*® 
The prior encumbrancer is a proper party where 
relief is sought against him,!7 and where the validity 
or priority of his lien is disputed or the amount. 
due to him,!8 or where plaintiff seeks to redeem 


16. Fisher v. Evans, 175 Ky. 300, 
194 SW 361; Clark v. Prentice, 3 
Dana (Ky.) 468; Madeiras v. Catlett, 
7 T. B. Mon. (Ky.) 475; Klonne v. 
Bradstreet, 7 Oh. St. 322; Belmont 
Branch Bank vy. Durbin, 2 Oh. Dee. 
(Reprint) 372, 2 WestLMonth 543; 
White v. Beasley, 2 Grant Ch. (Ont.): 
660. See Creighton v. Moore. 3 N. S.- 
227 (a prior encumbrancer should be 
given notice of the order for fore- 
closure and sale). 


17. Ind.—Masters v. Templeton, 


92 Ind. 447; Belk v. Fossler, 49 Ind. 


A. 248, 96 NE 15. 

Ga.—Thompson vy. Citizens Bank, 
160 Ga. 85, 127 SE 287. 

N. Y.—Hancock v. Hancock, 22 N. 
Y. 568. 

Or.—Besser v. Hawthorn, 3 Or. 129. 

Tex.—J. W. Ward Farming Co. v. 
Searcy, (Civ. A.) 257 SW 653. ; 

Utah.—Graham v. Oakden, 51 Utah 
476, 170 P 451. 

Wis.—Person v. Merrick, 5 Wis. 
231; Farwell v. Murphy, 2 Wis. 533. 
aan S.—Creighton v. Moore, 3 N. S. 

{a] A person in possession who 
claims under a mortgage without no- 
tice of the mortgage sought to be 
foreclosed is a necessary party. 
Ewell v.' Anderson, 49 Tex. 697. 


{b] Death or transfer of interest 
after joinder.—An admitted prior 
mortgagee not being a necessary 


party to a foreclosure suit, if he is 
joined and dies or his interest de- 
volves on another pending the suit, 
his Successor need not be called in, 
as the decree does not affect his lien. 
Hancock y. Hancoeek, 22 N. Y. 568: 
Ferris v. Hard, 4 NYS 9, 15 NYCiv 
Proc 171. 

18. U. S.—Sutherland v. Lake Su- 
perior Ship Canal R., ete., Co., 23 F. 
Cas. No. 13,648. 

Ga.—Cook v. Georgia Fertilizer, 
ete., Co., 154 Ga. 41, 113 SH 145: 


Hawaiii—Waterhouse v. Achi, 24 
Hawaii 431. 
Ind.—Belk v. Fossler, 49 Ind. A. 


248, 96 NE 15. 

Minn.—Foster v. Johnson, 44 Minn. 
290, 46 NW 350. 

Nebr.—Missouri, ete., Trust Co. v. 
BN ls 57 Nebr. 617, 78 NW 

N. Y.—Wade v. Strever. 166 N. Y. 
251, 59 NE 825; Emigrant Industrial 
Sav. Bank v. Goldman, 75 N. Y. 127; 
Quinlan v. John E. Olson Constr. Co., 
153 App. Div. 140, 138 NYS 216; 
Commercial Trust Co. v. Peck, 135 
App. Div. 732, 119 NYS 946; King- 
man v. Dunspaugh, 19 App. Div. 545, 
46 NYS 602; Older v. Russell, 8 App. 
Div. 518, 40 NYS 892. 

Tenn.—Hays v. Cornelius, 3 Tenn. 
Ch. 461. 

Tex.—J. W. Ward Farming -Co. v. 
Searcy, (Civ. A.) 257 SW 653; Silber- 
berg v. Trilling, 82° Tex. 523, 18.S1wW 
591; Ewell v. Anderson, 49 Tex. 697; 
Bexar Bldg., etc., Assoc. v. Newman, 
(Civ. A.) 25 SW 461. 

[a] Illustrations.—(1) Where a 
common fund exists applicable to 
both mortgages containing stipula- 
tions for application of payments, 
and the answer of the mortgagor 
alleges that the fund is sufficient to 
discharge both mortgages, the senior 
mortgagee is necessary party in @ 
suit to foreclose brought by the 
junior mortgagor. Waterhouse v. 
Achi, 24 Hawaii 431. (2) Where real 
estate mortgages were by agreement 
subordinated to a mortgage subse- 
quently given securing building loan 
agreements, and one furnishing labor 
and materials claimed a mechanic’s 
lien superior to the mortgage secur- 
ing the building loan, by reason of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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him,!® or to have a sale made under both mortgages.?° 
In any case if he is not joined as a party his rights 
are not in any way affected by the decree.2+ 
[§ 1580] 0. Subsequent Encumbrancers.?2 
the practice in some jurisdictions requires junior en- 
eumbrancers to be made parties,?* and in some ju- 
risdictions they are given notice of the order or 
judgment for foreclosure,?4 the general rule is that 


the failure to file the building loan 
agreements, the holder of the mort- 
Sage securing the building loan and 
other prior encumbrancers were 
necessary parties to an action to 
foreclose one of the earlier mort- 
gages subordinated to the building 
loan mortgage, under Code Civ. Proc. 
§ 452, and should have been made 
parties, and the rights of all parties 
determined in that action. 7 
McDermott, Inc. v. Lawyers’ Morte. 
Co,, 232 N. Y. 336, 133 NE 909. 

[b] Rents assigned to first mort- 
gagee.—On foreclosure by a junior 
mortgagee the court will not direct 
a disposition of rents assigned to the 
first mortgagee by a prior assign- 
ment, unless he is made a party to 
the proceeding. State Bank v. Co- 
hen, 124 NYS 4338. 

19. Farwell v. Murphy, 2 Wis. 
533; Lumber Mfrs.’ Yards v. Moose 
Jaw Flour Mills, 7 Sask. L. 437, 20 
DomLR 781, 30 WestLR 580, 7 West 
Wkly 876. 

20. Salem First Nat. Bank v. Sa- 
lem Capital Flour Mills Co., 31 Fed. 
680, 12 Sawy. 485, 496; Harwell v. 
Lehman, 72 Ala. 344; Clark v. Pren- 
tice, 3 Dana (Ky.) 468; Champlin. v. 
Foster, 7 B. Mon. (Ky.) 104; Jacobie 
v: Mickle, 144 N. Y. 237, 39 NE 66; 
Guilford v. Jacobie, 69 Hun 420, 23 
NYS 462; Walsh v. Rutgers F. Ins. 
Co., 13 AbbPr (N. Y.) 33; Vander- 
kemp v. Shelton, 11 Paige (N. Y.) 28. 

{a] Where liens satisfied.—Where 
judgment was asked for the fore- 
closure of a mortgage and for the 
restoration and foreclosure of prior 
liens paid off by plaintiff, it was held 
that the former owners of the prior 
liens were not necessary parties. 
Connecticut Mut. L. Ins. Co. v. Corn- 
well, 72 Hun 199, 25 NYS 348 [cit 
Clark v. Mackin, 95 N. Y. 346 (mod 
30 Hun 411)]. 

[b] Assignment of prior lien 
pendente lite.—In an action to fore- 
close, where one of the defendants 
answered claiming a prior lien and 
asking to have it satisfied, and also 
alleged that since the commencement 
of the action he had assigned his 
claim, and the action proceeded, de- 
fendant being treated as the repre- 
sentative of his assignee’s interest, 
he could take whatever steps he 
deemed necessary to protect such 
interest, including the prosecution 
of an appeal. Ex p. South, etc., Ala- 
bama R. Co., 95 U. S. 221, 24 L. ed. 


a 

U. S.—Finley v. U. S. Bank, 
11° Mtheat. 304, 6 L. ed. 480; Atkins 
v. Volmer, 21 Fed. 697; Young We 
Montgomery, etc., R. Co., 30 F. Cas. 
No. 18,166, 2 Woods 606. 

Ky.—McMurtry_ v. 
Masonic Temple Co., 
SW 570, 9 KyL 541. 

Nebr.—Equitable Land Co. Vv. 
Allen, 84 Nebr. 514, 121 NW _ 600; 
Forrer v. Kloke, 10 Nebr. 373, 6 NW 
428. 

N.*’ Y.—Hart v. Wandle, 50 N. Y. 
ape 

C.—Lee v. Giles, 161 N. C. 541, 
ee ‘in 852. 
8 Wis.—Farwell v. Murphy, 2 Wis. 

33. 

And. see infra §§ 1777, 1780. 

22. Rights of a junior encum- 
‘brancer not made a party see supra 
§ 1116. 

23. Ky.—Karl v. Conner, 97 SW 
11411, 30 Kyl 238. 

N. J.—Leveridge v. Marsh, 30 N. J. 
Ha. 59; Gould v. Wheeler, 28 N. J. 
Eq. 541; Seto: vy. Holcomb, 17 
IN: J. Ea. 

N. Yo Morris v. Wheeler, 45 N. Y. 


Montgomery 
86 Ky. 206, 5 
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While 


708; General Synod of Reformed 
Church vy. Lincoln, 6 NYSt 13; Ens- 
worth v. Lambert, 4 Johns, Ch. 605. 
See Johnson v. Putnam Fdy., etc., 
Co., 167 App. Div. 99, 152 NYS 792 
(holding a subsequent lienor to be a 
proper party defendant). 

Porto Rico.—Henna v. Sauri, 22 
Porto Rico 776; Cuebas v. El Banco 
Territorial, 5 Porto Rico Fed. 120. 
See Canals Hermanos & Co., Ltd. v. 
Ortiz, 22 Porto Rico 70 (holding sec- 
ond mortgagee a proper party). 


Tex.-—Hall v. Hall, 11 Tex. 526; 
Wiebbev. -Maxan) 49) "Mexn (67/8 sd, Ws 
Ward Farming Co. v. Searcy, (Civ. 


A.) 257 SW 653. See Eustis v. Frey, 
(Civ. A.) 204 SW 118 (under the cir- 
cumstances shown a mortgagor could 
not object that a second mortgagee, 
who disclaimed, was not a party to 
the foreclosure of a deed of trust). 

Utah.—Boucofski v. Jacobsen, 36 
Utah 165, 104 P 117, 26 LRANS 898. 

Man.—MecDermott v. Bielschowsky. 
22 Man (319) #35 )DomlLR 3-319) “21 
WestLR 77, 2 WestWkly 182. 

N. S.—Acadia Loan Corp. v. Wood, 
1 EastLR 121. 

[a] Owner of junior mortgage 
not disclosed by record.—Masterson 
v. Ginners’ Mut. Underwriters’ As- 
S0c., 4( Tex! CivivA.)) 222.159 W263. 

[b] Senior mortgage subordinated 
to junior.—Where real estate mort- 
gages were by agreement subordi- 
nated to.a mortgage subsequently 
given securing building loan agree- 
ments, and one furnishing labor and 
materials claimed a mechanic’s ‘lien 


superior to the mortgage securing 
the building loan, by reason of the 
failure to file the building loan 


agreements (Code Civ. Proc. § 452), 
the holder of the mortgage securing 
the building loan and other prior 
encumbrances were necessary parties 
to an action to foreclose one of the 
earlier mortgages subordinated to the 
building loan mortgage (P. T. Mc- 
Dermott, Inc. v. Lawyers’ Mortg. Co., 
232, N:-¥/03386, 133 NE 909): 

24. Henna v. Sauri, 22 Porto Rico 
776; Acadia Loan Corp. v. Wood, (N. 
S.) 1 EastLR 121; Canadian Pac. R. 
Co. v. Canadian Wheat Growing Co., 
14 Altae” Toh \Ab 2. ir4 ie Domilk 102% 
[1919] 2 WestWkly 313. 

[a] Provision for notice in order. 
—It is not sufficient to give subse- 
quent encumbrancers notice of the 
order and sale without the judge. di- 
recting it to be done in the order. 
Acadia Loan Corp. v. Wood, (N. S.) 
1 EastLR 121. 

[b] Holders of bonds, payable to 
bearer, of bankers lending money on 
the mortgage are not subsequent 
creditors to whom the statutory no- 
tice should be _ given. Cintron v. 
Banco Territorial, 9 Porto Rico 220. 


25. U. S.—Black v. Manhattan 
Trust Co., 213 Med. 692; Compton v. 
Jesup,, 68 Fed. 263, 15 CCA! 397; 


Brooks v. Vermont Cent. R. Co., 4 
F Cas. No. 1,964, 14 Blatchf. 463. 
Ala.—Walker v. Mobile Bank, 6 
Ala. 452; Cullum v. Batre, 2 Ala. 415 
[cit Judson v. Emanuel, 1 Ala. 598]. 
Ark.—Dickinson vy. Duckworth, 74 
Ark. 138, 85 SW 82. 
Cal.—Carpentier v. Brenham; 40 
Cal. 221; Grattan v. Wiggins, 23 Cal. 


16. 

Colo. —Watkins v. Perry, 25 Colo. 
A. 425, 139 B- 561. 

Conn.—Andreas  v. Hubbard, 50 
Conn. 351; Hinds v. Allen, 34 Conn. 


185; Smith v. Chapman, 4 Conn. 344. 
Fla.—Ritch v. Eichelberger, 13 Fla. 
169; Wilson v. Hayward, 6 Fla. 171. 
Ill.—Chandler v. O’Neil, 62 Ill. A. 
418. See Long v. Coffman, 231 Ill. A. 
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a junior encumbrancer is not a necessary party to 
a suit by a senior mortgagee to foreclose in such 
a sense that his presence on the record 1s necessary 
to a valid decree, but it is always both proper and 
prudent to join him as a defendant, both to give him 
an opportunity to defend and to extinguish his right 
of redemption.?° 

Beneficiaries of junior mortgage. 


In an action to 


265 (where a bill was filed to fore- 
close a first and third mortgage and 
the holder of the second mortgage 
was made a party defendant, it be- 
ing alleged that he was the trustee 
in the third mortgage; he having de- 
faulted, it was held that he was a 
party both individually and in his 
representative capacity). But see 
Woolner v. Wilson, 5 Ill. A. 439; 
Augustine v. Doud, 1 Ill. A. 588 (both 
holding a subsequent mortgagee to 
be a necessary party). 

Ind.—Murdock. v. Ford, 17 Ind. 52; 
Meredith v. Lackey, 14 Ind. 529; 
Mack v. Grover, 12 Ind. 254. | 

Iowa.—Stanbrough v. Daniels, 77 
Towa 561, 42 NW 448; Bunce v. West, 
62 Iowa 80, 17 NW 179; Donnelly v. 
Rusch, 15 Iowa 99; Heimstreet v. 
Winnie, 10 Iowa 430. 

Kan.—Ruf v. Grimes, 104 Kan. 335, 
LOPE LSS: 

Me.—Thomaston Say. Bank v. Hur- 
ley, 117 Me. 211, 103 A 234. 

Md.—Hughes v. Rig#s, 84 Md. 502 
36 A 269; Johnson y. Hambleton, 52 
Md. 378; Harris v. Hooper, 50 d. 
5304 Leonard v. Groome, 47 Md. 499; 
Carroll v. Kershner, 47 Md. 262. 

Mich.—Campbell v. Bane, 119 Mich. 
40, 77 NW 322. ‘ 

. Miss.—Brown v. Nevitt, 27 Miss. 

01. 
rere ——Mullanphy v. Simpson, 3 Mo. 

N. C.—Williams v. Kerr, 113 N. GC. 
306. 18 SE 501. 

Oh.—Belmont Branch Bank vy. Dur- 
bin, 2 Oh. Dec. (Reprint) 372, 2 
WestLMonth 543. 

Okl.—McCredie v. Dubuque F. & 
M.; Ins.) Co., -68: Okl) 184,163 P 535; 
De Watteville v. Sims, 44 Okl. 708, 
146 P 224. 

Or.—Besser v. Hawthorn, 3 Or. 129. 

S. C.—Robinson v. McMaster, 108 
S. C. 384, hae SE 879; Douthit v. Hipp, 
235.06. 

16 


Te keen Vv. 
Humphr. 359. 
Eng.—Whitla v. Halliday, 4 Dr. & 
War. 267; Bodkin v. Hipaliek t 
Hog. 308; In re Hill, 88 L. J. Ch. 136. 
ean Phillips Vv. Sn ae ‘12 Man. 

Ont.—Wilgress v. Crawford, 12 
Ont. Pr. 658; Jackson v. Hammond, 8 
Ont, Pr. 157% McMaster v. Demmery, 
12 Grant Ch. 193; Grimshawe_ v. 
Parks, 6 CanLJ 142. 

[a] Conflicting interest of junior 
encumbrancers.—Where it is neces- 
sary for the holder of a superior 
mortgage lien to foreclose, he may 
properly sue everybody concerned, 
including those having inferior in- 
terests conflicting with cach other, 
whether they conflict with his inter- 
est or not, and such defendants may 
join issue with each other, although 
the superior lienholder is not cun- 
cerned therewith. Ruf v. Grimes, 104 
Kan. 335, 179. P 378. 

[b] Joining junior mortgagee as 
plaintiff.—(1) Where a junior mort- 
gagee joins in a suit to foreclose, he 
need not be made a party defendant, 
since he is already before the court. 
Porter v. Hamill, 95 Ark. 97, 128 SW 
570. (2) If he is also joined as a de- 
fendant, the writ and pleadings must 
be amended by striking out his name 
as a defendant. Wavell v. Mitchell, 
64 L. T. Rep. N. S. 560. 

[c] Holders of unmatured deben- 
tures.—The holders of debentures 
(subsequent in date to a_ specific 
mortgage on a company’s property) 
which constitute a “floating charge” 
on all the property of the company 
are proper parties to an action for 
foreclosure of the mortgage, even 


Mercer, 


58 [42 C.J. 
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[§§ 1580-1582. 


foreclose a mortgage, the beneficiaries of a junior ;} judgment against them, -as well as against the mort- 


mortgage who are represented in the proceedings by 
the trustee in the mortgage under which they claim 
are not necessary parties;?° but it has been: held 
otherwise in the case of a bankrupt  trustee.?7 
Where the junior mortgage is held by executors, it 
is sufficient if they are made parties to a suit for 
the foreclosure of a prior mortgage,?* and the heirs, 
devisees, and legatees are not necessary parties.?9 
[§ 1581] p. Persons Liable on Debt Secured. Un- 
less there is an express statutory provision, or facts 
giving equitable jurisdiction over the demand, a 
third person who is liable for the payment of the 
mortgage debt as a guarantor or indorser cannot 
be joined as a defendant in a foreclosure suit, he 
having no interest in the mortgage, and the rendi- 
tion of a personal judgment against him heing with- 
out the jurisdiction of the court in such a case.*° 
But in several states the laws now authorize the 
mortgagee to join as defendants any who may be 


personally lable for the mortgage debt, and have 


though their 
crystallized. Wallace v. 
PESOS Ll Che Soae 

[d] Assignee under unrecorded 
assigument.— Where a junior mort- 
gagee is made’ a party to an action 
to foreclose a senior mortgage, the 
assignee of the junior mortgage is 
not a necessary party where his as- 
signment is not recorded and plain- 
tiff in the action to foreclose has no 
notice of his rights. Pinney v. Mer- 
chants’ Nat. Bank, 71 Oh. St. 1738, 72 
NE : 
fa4 Second mortgagee who has 
transferred his mortgage is not a 
proper party to suit to’ foreclose the 
first mortgage. Arnett v. Willough- 
by, 190 Ala. 530, 67 S 426. 

{f] Scire facias.—(1) Encum- 
brancers subsequent to the execu- 
tion of the mortgage need not be 
made parties to the scire facias pro- 
ceeding in order to bar their rights in 


charge has not yet 


Evershed, 


the mortgaged premises. Alvis v. 
Morrison, 63 Ill. 181, 14 AmR 117; 
Matteson v. Thomas, 41 Ill. 110; 


Chickering v. Failes, 26 Ill. 517; Den- 
nison v. Allen, 4 Oh. 495. (2) “It is 
unnecessary to inquire whether the 
mortgage became merged in the 
judgment on the scire facias or not, 
for according to our view of the law 
the title, if any was acquired under 
that proceeding,. relates back to the 
execution of the mortgage and is 
conclusive against all purchasers or 
incumbrancers subsequent to the re- 


cording of the mortgage.” State 
Bank v. Wilson, 9 Ill. 57, 62 (per 
Caton, J.). 

26. Alabama, ete, R. Co. v. 


Thomas, 86 Miss. 27, 38S 770; New 
Jersey Franklinite Co. v. Ames, 
N. J. Ea. 507. But see Watkins v. 
Perry, 125° Colo, ‘Ar. 425/45 739° Pibbt 
(holding that the beneficiaries of a 
deed of trust were not affected by a 
foreclosure of a senior mortgagor by 
the fact that the trustee was made a 
party to the action, where the trus- 
tee was not made a party in his 
proper capacity). 

4h Francis v. Harrison, 43 Ch. D. 
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4. 

29. Lockman v. Reilly, supra. See 
also supra § 1576. 

[a] Rule applied.— Where real 
estate was devised to a testator’s 
children, and upon foreclosure of a 
second mortgage all were made de- 
fendants, and two who were the ex- 
ecutors, with power to sell, bought 
it in as such and later sold it, the 
others were not proper or necessary 
parties to the subsequent foreclosure 
of the first mortgage. In such a 
case a purchaser at the subsequent 
foreclosure sale is doubly protected. 


Lockman v. Reilly, 


12, 


McCarty v. Downs, 161 App. Div. 667, 
146 NYS 973. 


20. Ala.—O’Connor v. Nadel, 117 
Ala. 595, 23 S 582. 
Fla.—Snell v. Richardson, 67 Fla. 


386, 395, 65 S 502 [cit Cyc]. 
Papa ee vy. Van Horn, 22 Ill. A. 

0. 

Iowa.—Deland v. Mershon, 7 Iowa 
70 [dist Chittenden v. Gossage, 18 
Iowa 157]; Wilkerson v. Daniels, 1 
Greene 179. 

La.—Dunean v. Elam, 1 Rob. 135. 

Nebr.—Reeves v. Wilcox, 35 Nebr. 
779, 58 NW 978. 

N. J.—Raritan Sav. Bank v. Linds- 
ley, 58 N. J. Eq. 214, 42 A 574. 

Oh.—Larimer v. Clemmer, 31 Oh. 
St. 499. 

Okl.—Western Land Securities Co. 
v. Oklahoma Farm Mortg. Co., 11il 
Okl. 138, 239 P 223, 227 [quot Cyel. 

Eng.—Gedye v. Matson, 25 Beav. 
810, 538 Reprint 655. 

Man.—Real Est. Loan Co. v. Moles- 
worth, 3 Man. 116. 


And see Young v. Montgomery, 
etc, RR. Co:, 30\F. Casi) Now 8,166, 2 
Woods 606 (holding that a state 


which is an indorser of bonds secured 
by a statutory mortgage is not a 
necessary party to a suit brought by 
holders of the bonds to foreclose the 
mortgage). 

31. See statutory provisions; and: 

Cal.—Jacks v. Estee, 139 Cal. 507, 
U3 P 247s «Security. ob &t TeniGo.. vi 
Mattern, 131 Cal. 326, 638 P 482; Hub- 
bard v. University Bank, 125 Cal. 
684, 58 P 297; Titus v. Woods, 45 Cal. 
A. 541, 188 P 68. 

Conn.—Curtiss v. Hazen, 56 Conn. 
146, 14 A 771. 

Iowa.—Bennett Sav. Bank v. Smith, 
171 Iowa 405, 152 NW 717 (Code 
[1897] § 3465). 


Mich.—Miller v. McLaughlin, 132 
Mich. 2384. 98 NW 485; Steele v. 
Grove, 109 Mich. 647, 67 NW 963; 
Dederick v. Barber, 44 Mich. 19, 5 
NW 1064. 

N. Y.—Glacius v. Fogel, 88 N. Y. 
434; Scofield v. Doscher, 72 N. Y. 


491; Hochstein v. Schlanger, 150 App. 
Div. 124, 134 NYS 704 [motion to 
dism app den 207 N. Y. 680 mem, 101 
NE 1105 mem, and aff 208 N. Y. 513 
mem, 101 NE 1105 mem]; Weinstein 
v. Sinel, 1388 App. Div. 441, 117 NYS 
346; Morrison v. Slater, 128 App. Div. 
467, 112 NYS 855; Robert v. Kidan- 
sky, 111 App. Div. 475, 97 NYS 913 
[aff 188 N. Y. 688 mem, 81 NE 1174 
mem]; Herring v. New York, etc., 
R. Co., 68 HowPr 497 [aff 105. N. 
Y. 340, 12 NE 763]; Thorne v. Newby, 
59 HowPr 120; Jones v. Stienbergh, 
1 Barb: Ch. 250; Leonard v. Morris, 
9 Paige 90; Weed v. Stevenson, 
Clarke 166. See Curtis v. Tyler, 9 
Paige 482 (suit by the assignee of 


gagor, for any deficiency; and under such a provi- 
sion an indorser or guarantor may be made a. 
party,°! and while not necessary parties in the sense 
that a valid decree cannot be made without their” 
presence,*? their presence is necessary to a valid 
decree against them for any deficiency,** or possibly 
to prevent them from escaping liability entirely.** 
Parties primarily liable. 
close a mortgage given by a surety upon a promis- 
sory note to the holder to secure its payment, the 
principal upon the note should be made a party.°° 
However, a suit to foreclose a mortgave given by 
a partner to secure a partnership obligation brought 
against the mortgagor has been Sustained, although 
the other partner was not made a party.*® 
[§ 1582] q. Creditors of Mortgagor. 
creditor of the mortgagor having a general lien on 
the equity of redemption is not a necessary party 
to a suit for foreclosure,?’ although it is proper to 


In a proceeding to fore- 


A judgment 


mortgage, joining the guarantor of 
the mortgage as a party defendant). 

Utah.—Smith v. McEvoy, 8 Utah 
58, 29° P 1030. 

Wis.—Fanning v. Murphy, 117 Wis. 
408, 94 NW 335; Kuener v. Smith, 
108 Wis. 549, 84 NW 850; Halbach v. 
Trester, 102 Wis. 530, 78 NW _ 759; 
Fond du Lac Harrow Co. v. Haskins, 
51, Wiss. 135, 8 NW | 16; Bishop} yv= 
Douglass, 25 Wis. 696. Contra Bor- 
den v. Gilbert, 13 Wis. 670 (in ab- 
sence of statute). ; 

[a] Heirs and devisees of guar- 
antor.—The heirs and devisees of a 
deceased guarantor ‘of the mortgage, 
having no interest in the mortgaged 
premises, cannot be made parties for 
the purpose of reaching real estate 
descended or devised to them, to 
satisfy an anticipated deficiency on 
the sale of the mortgaged premises. - 
Leotard v. Morris, 9 Paige (N. Y.) 

[b] Sureties of collateral agree- 
ment.—Sureties who have under- 
taken, not for the payment of the 
mortgage debt, but that the mort- 
gagor shall provide a sinking fund in 
certain specific securities for its. 
payment, cannot be joined as defend- 
ants in a suit to foreclose the mort-. 


gage. Joy v. Jackson, etc., Plank 
Road Co., 11 Mich. 155. 
{c] Liability dependent on ex- 


trinsic facts.—Where the liability of 
a person to pay a mortgage debt de-. 
pends upon some _ extrinsic event. 
which cannot be determined in the 
prosecution of the foreclosure suit, 
he cannot be made a party to such 
an action and charged with a defi- 
ciency. Vanderbilt v. Schreyer, 91- 
N. Y. 392, 12 AbbNCas 390 [rev 21 
Hun 537]. 

{d] In the Philippines plaintiff in 
a suit to foreclose must make par- 
ties defendant all persons liable for 
the debt or deficiency. Soriano v. 
Enriquez, 24 Philippine 584. 

32. Morrison v. Slater, 128 App. 
Div. 467, 112 NYS 855. 

33. Sarasota Ice, etc., Co. v. Lyle, 
53 Fla. 1069, 43 S 602. 

34 Hochstein v. Schlanger, 150 
App. Div. 124, 134 NYS 704 [motion 
to dism app den 207 N. Y. 680 mem, 
101 NE 1105 mem, and aff 208 N. Y- 
5138 mem, 101 NE 1105 mem]; Morri- 
son v. Slater, 128 App. Div. 467, 112 
NYS 855. 

35. Matcalm v. Smith, 16 F. Cas. 
No. 9,272, 6 McLean 416; Davis v. 
Converse, 35 Vt. 503; Seidler .v. 
Sheppard, 12 Grant Ch. (Ont.) 456: 

se. London, etc., Bank y. Smith, 
101 Cal. 415, 35 P 1027; Bird v. Steele, 
74 Wash. 68, 132 P 724, 

37. Ark.— Longino v. Ball-Warren 
Commn. Co., 84 Ark. 521, 106 SW 682. 

Ind.—Gaines v. Walker, 16 Ind. 361. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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make him a party,*® as otherwise his rights will 
Aithough it has 
been held that an attaching creditor is a necessary 
party,*° the contrary rule seems to be supported 
by the weight of authority.** And it is neither nec- 
essary nor proper to join general creditors of the 
mortgagor as distinguished from the lien creditors 


not be affected by the decree.*® 


mentioned.*? 


[§ 1583] r. Tenants in Possession.** 
possession of the mortgaged premises under the 
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A tenant in 


mortgagor is a proper party to the foreclosure pro- 


Iowa.—Sutherland v. Tyner, 72 
Iowa 232, 38 NW 645, 

N. J.—Hendry v. Quinan, 8 N. J. 
Eq. 534. 

N. C.—Bruce v. Nicholson, 109 N. 
Cc. 202, 138 SE 790, 26 AmSR_ 562. 

Oh.—Estep v. Adams, 4 Oh. Dec. 
See ae 40, ClevLRec 51. 


C.—Felder v. Murphy, 19 S. C. 
Ea. 58. 
W. Va.—Linn v. Patton, 10 W. Va. 
187. 
Wis.—Person v. Merrjck, 5 Wis. 
231. 


Eng.—Cook v. Hart, L. R. 12 Ea. 
459: In re Bailey, 38 L. J. Ch. 237. 

[a] Judgment lienor purchasing 
pendente lite at judgment sale.— 
Where a person has-a lien against 
certain real estate under a judgment, 
and after a suit has been brought to 
foreclose a mortgage against the real 
estate acquired the mortgagor’s 
right to redeem-by purchasing at a 
sale to satisfy the judgment, the 
fact. that he is not made a party to 
the foreclosure proceedings does not 
invalidate that action. Longino v. 
Ball-Warren Commn, Co., 84 Ark. 
521, 106 SW 682. 

{[b] In New York (1) a judgment 
ereditor of the mortgagor is a neces- 
sary party to a suit to foreclose a 
mortgage. Verdin v. Slocum, 71 r 
Y. 345 [rev 9 Hun 150]; Morris v. 
Wheeler, 45 N. Y. 708; Jenkins v. 
John Good Cordage, ete., Co., 56 App. 
Div. 573, 68 NYS 239 [aff 168 N-Y. 
679 mem, 61 NE 1130 mem]; Wood 
v. Oakley, 4 Edw. 562 [aff 11 Paige 
400]. (2) Where a judgment is as- 
signed to one merely that he may 
eollect it for his assignor, he is not 
entitled to be made a party to a 
suit for the foreclosure of a mort- 
gage on the premises. McKee v. 
Murphy, 34 N. Y. Super. 261. (3) In 
an action to foreclose a mortgage 
executed and -recorded prior to the 
making of a general assignment by 
the mortgagor, judgment creditors 
whose judgments were recovered 
subsequently to the making of the 
assignment are not necessary or 
proper parties. Spring v. Short, 90 
N. Y. 538 [aff 25 Hun 591}. 


33. U. S.—Converse v. Michigan 
Dairy Co., 45 Fed. 18. 

Ala.—Marriott v. Givens, 8 Ala. 
694, 


Tll.— Wehrheim vy. Smith, 226 Ill. 
346, 80 NE 908. 

Ind.—Milroy v. Stockwell, Smith 
19. 

Nebr.—White v. Bartlett, 14 Nebr. 
320, 15 NW 702. 

N. C.—Gammon v. Johnson, 126 N, 

C. 64, 35 SE 185. 

/ Vt.—Bullard v. Leach, 27 Vt. 491. 

Wash.—Bisbee v. Carey, 17 Wash. 
224,.49.P 220. 

Eng.—Rolleston v. Morton, 1 C, & 
L. 252; Adams v. Paynter, 1 Coll. 530, 
28 BngCh 530, 63 Reprint 530; John- 
son v. Holdsworth, 1 Sim. N. S. 106, 
40 EngCh 106, 61 Reprint 41; Gordon 

v. Horsfall, 5 Moore P. a BMOee PLS: 
Reprint 542; McGorney v. Croghan, 
1 Molloy 508; Winchester v. Beavor, 
3 Ves. Jr. 314, 30 Reprint 1029; 
Appleton v. Sturgis, 10 Wkly, Rep. 
312. 


N. S.—Kaulback v. Russ. 
Hq. Cas. 400. 

Ont.—Sterling v. Campbell, 1 Ch. 
Chamb. 147; Canada Landed Credit 
Co. v. McAllister, 21 Grant Ch. 593; 
Darling v. Wilson, 1 Grant Ch. 255. 


Taylor, 


N. W. Terr.—Imperial El. 
Jesse, 6 WestLR 381. 


Co: “Ve 


39. Ark.—Longino v. Ball-Warren 
eeu Co., 84 Ark. 621,” 106- SW. 


Ill—Wehrheim v. Smith, 226 Ill. 
346, 80 NE 908 [aff 126 Ill. A. 328]. 
prenen Steet v. Speed, 1 Md. Ch. 

Or.—De Lashmut v. Sellwood, 10 
Or.-319. 

S. C.—De Saussure v. Bollmann, 7 
SaiGie32'9; 

Eng.—Knight v. Pocock, 24 Beav. 
436, 53 Reprint. 426; Rolleston v. 
Morton, 1 C. & L. 252. 
pews Pine v. Shannon, 30 N. J. Eq. 

41. Dickinson v. Lamoille County 
Nat. Bank, 12 Fed. 747; Literer .v. 
Huddleston, (Tenn. Ch.) 52 SW 1003; 
Freedley v. Edwin Shuttleworth Co., 
(Vt.). 130 A 691; Downer v. Fox, 20 


Vt. 388; Nichols v. Holgate, 2 Aik. 
(Vt.) 138. 
42. Ky.—McMurtry v. Montgom- 


ery Masonic Temple Co., 86 Ky. 206, 
5 SW 570, 9 KyL 541; Lentz v. Louis- 
ville, etc., County Assoc., 8 Ky. Op. 


332. 
N. Y.—Clinton v. South Shore 


Natural Gas, ete., Co., 61 Mise. 339, 

113 NYS 289. 

Pek C.—Adger v. Pringle, 11 S. C. 
; 1 Humphr. 


Tenn.—Mims v. Mims, 
5 


Alta.—Capital Trust Corp. v. Yel- 
lowhead Pass Coal, etc., Co., 9 Alta. 
L. 463, 27 DomLR 25, 33 WestLR 8738, 
9 WestWkly 1275. 

43. Terre-tenant as party see su- 
pra § 1566. 

44. Ark.—Buckner v. Sessions, 27 
Ark 219. 

Conn.—Newman v. Gaul, 102 Conn. 
425, 129 A 221. 

Fla.—Dundee Naval Stores .Co. v. 
McDowell, 65 Fla. 15, 61 S 108, Ann 
Casi1915A 387. ‘ 

Ill.— Richardson v. Hadsall, 106 111. 
476; Brush v. Fowler, 36 Ill. 53, 85 
AmD 382; Union Trust, ete., Bank v. 
Hall, 202 ll. A. 578; Runner’ ‘v. 
White, 60 Tll. A. 247. 

Mass.—Shelton v. Atkins, 22 Pick. 
(0 


Mo.—Sanders v. Kaster, 222 Sw 


1:33. 
N. Y.—Ruyter v. Reid, 121 N. Y. 
498, 24 NE 791; Douglas v. Kohart, 


196 App. Div. 84, 187 NYS 102; Har- 
vey v. Mooney, 168 App. Div. 169, 
153 NYS 268; Hirsch v. Livingston, 
3 Hun 9, 5 Thomps. & C. 263, 48 
HowPr 243; McDonald v. Cohen, 65 
Misc. 489, 120 NYS 94; Snedecker v. 
Thompson, 26 Misc. 160, 56 NYS 775; 
Bushe v. Wolff, 171 NYS 2538. 


Pa.—Sterrett v. Dunlap, 12 Pa. | 
Dist, 453. 

Ss. C.—Cruger v. Daniel, 16 S. C. 
Ba. 157: 

Tex.—Lockhart v. Ward, 45 Tex. 
227. 

Can.—Collins v. Cunningham, 21 


Gan: ‘SiGe 1389: 

Ont.—Canada Permanent Loan, etc., 
Soc. v. Macdonnell, 22 Grant Ch. 461. 

But see Western Union Tel. Co. v. 
Ann Arbor’ Re 'Coz, 90ismed.. 379,33 
CCA 113 [rev on other grounds 178 
U. S. 289, 20 SCt 867, 44 L. ed. 10521 
(holding the grantee of an easement 
not a necessary party). 

[a] Where the lessee is a corpora- 
tion, it is not sufficient that its presi- 
dent is made a party to the suit, 
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ceedings, in order that- his possession may be con- 
trolled by the decree, and even a necessary party, 
in the sense that his rights will not be affected if 
he is not joined.*4 
a party may prevent the property from bringing the 
best possible price on the foreclosure sale so that 
persons interested therein may raise the question.*® 

[§ 1584] 4. Joinder of Parties.*® 
is the holder of two different mortgages on the same 
land, made by the same owner at different times, he 


The failure to make the tenant 


Where plaintiff 


Union Trust, ete., Bank v. Hall, 202 
Tll. A. 578. 

[b] Possession under license.—A 
person in possession under a mere 
license is not a necessary party. 
Harbottle v. Central Coal, ete., Co., 
134 Ark. 254, 203 SW 1044. 

[ec] Agssignor of leasehold.—A per- 
son having a leasehold interest in 
real estate, which he has assigned to 
another, is not a necessary party in a 
suit to foreclose a trust deed given 
by the assignee, although he may be 
liable for rent on the original lease. 
Unity Co. v. Equitable Trust Co., 204 
Tll. 595, 68 NE 654. 

{d] Tenants entering pendente 
lite—Tenants of mortgaged prem- 
ises, occupying under one whose 
deed was not recorded until after the 
filing of notice of action pending to 
foreclose a mortgage, if it may be 
inferred that they entered pendente 
lite, are not necessary parties. Ostrom 
v. McCann, 21 HowPr (N. Y.) 4281. 

fe] Actual possession not shown. 
—Omitting the tenant or occupier 
from the parties defendant shows no 
defect of parties where it does not 
appear that any person is in the ac- 
tual possession .of the land. Mce- 
Cauley v. Brady, 128 Mo. A. 558, 100 
Sw 541. 

{f{] After expiration of rights.— 
Where a tenant had a lease for a 
term of years with an option to pur- 
chase during the term after the ces- 
sation of his rights, the objection 
that he was not a party to a fore- 
closure suit cannot be raised. Elms- 
ley v. Dingman, 10 OntWR 248. 

[g] Dispossession not claimed.— 
Where it is not the purpose of a 
foreclosure action to dispossess the 
tenant in possession, he is not a 
necessary party, and the failure to 
make him a party merely operates 
to ratify the lease under which he is 


in possession. Home L. Ins. Co. v. 


O’Sullivan, 151 App. Div. 535, 236. 
NYS 105. 
{[h] In a proceeding to recover 


possession of premises sold under a 
scire facias, a person in possession 
who wasfnot a party to the scire 
facias proceedings and who is not 
shown to be a claimant under the 
mortgagor is not concluded by the 
judgment in the scire facias. Nevil 
v. Heinke, 22 Pa. Super. 614. 

45. Gale v. Carter, 154 Ill. A. 478; 
Title Guarantee, etc., Co. v. Twenty- 
First St., ete., Corp., 110 Mise. 126, 
180 NYS 358. But see Rhodes v. 
Missouri Sav., ete., Co., 63 Ill. A. 77 
(holding that the mortgagor cannot 
complain of the nonjoinder of the 
tenant if his own rights are not in- 
juriously affected). 

{a] Right of one of several ten- 
ants to raise aquestion.—Where the 
mortgagee on foreclosure discontin- 
ues the action as to one of several 
tenants ‘whose lease would not ex- 
pire for some time, with the result 
that any purchaser on the foreclo- 


|sure sale would be subject to the 


rights of the tenant under its lease, 

the right of another tenant to an 

unimpaired equity of redemption is 

thereby impaired. Title Guarantee, 

ete., Cou v... Twenty-First, St., ete., 

Corp., 110 Misc. 126, 180 NYS 358. 
46. Who may or must he made 

parties: 

Defendant see supra §§ 1551-1559, 
1562-1583. 

Plaintiff see supra §§ 1551-1561. 


60 [42 C.J] 


may foreclose them both in one action,*” and this 
may be done where the two mortgages were given 
by different persons but to secure the same debt.** 
A person obtaining from another a legal mortgage 
of one tract of land and a derivative mortgage of 
another tract may consolidate his securities in an 
action of foreclosure against the other, 
senior and junior mortgagee may join in a foreclo- 
sure complaint.°° But where one gives to the same 
person two mortgages, each covering a separate lot 
and securing a different loan, and the lots have 
since been conveyed to different persons, who are 
made defendants in a bill to foreclose both mort- 
gages in one suit, the bill is demurrable for multi- 
It is proper to join, in a foreclosure 
suit, all persons having an interest in the proceeds 
of the mortgage;®? and there is no misjoinder of 
parties where the sole legatee of a mortgagee brings 


fariousness.°? 


47. Pierce v. Balkam, 2. Cush. 
(Mass.) 374; Hinson vy. Adrian, 86 
N. C. 61; Dial v. neee QLOS A Col bT28 
e Iso supra § 1109. 
pote McGowan vy. Mobile Branch 
s TF Ala. 823- 

[a] In Vermont several defend- 
ants holding distinct parcels of the 
mortgaged premises may be joined 
in an action of ejectment. Marshall 
v. Wood, 5 Vt. 250, 254 (“if any one 
does not choose to be responsible 
for the others, as to the rents and 
profits, he may plead severally, not 
guilty, as to that part of the build- 
ing in his possession, and disclaim 
as to every other part. Or if he was 
in possession of no part of the build- 
ing, when the writ was served, he 
may disclaim as to the whole’’). 

49. Silverthorn v. Glazebrook, 30 

nt. 408. : 
sir) Porter v. Hamill, 95.Ark. 97, 
128 SW 570; Stewart v. Templeton, 
55 Or. 364, 104 P 978, 106 P 640. 

fa] It will be presumed that, 
where two parties appear as plain- 
tiffs without objection in a suit to 
foreclose their two separate mort- 
gages against the same defendant, 
they have consented to be joined. 
Stewart v. Templeton, 55 Or. 364, 104 
P 978, 106 P 640. 

51. Eastern Bldg., etc., Assoc. v. 
Denton, 65 Fed. 569, 18 CCA 44. 

52. Terr. v. Golding, 3 Utah 39, 
5 P 546. And see supra §§ 1553, 
1561, 1579 et seq. 

53. Shockley v. Christopher, 180 
Ala. 140, 60 S 317. 

54. Richardson v. Short, (lowa) 
202 NW 836; Bennett Sav. Bank v. 
Smith, 171 Iowa 405, 152 NW 717; 
Carnahan v. Tousey, 93 Ind. 561; 
Ford v. David, 14 N. Y. Super. 569. 

[a] Motion to elect.—Where one 
assuming a mortgage debt was 
joined in foreclosure, his motion that 
plaintiff be required to elect either 
to prosecute the cause of action on 
the note or on the assumption of its 
payment in the deed was properly 
overruled, the statute expressly per- 
mitting the joinder of all persons 
liable. Bennett Sav. Bank v. Smith, 
171 Iowa 405, 152 NW _ 717. 

55. Michigan State Bank v. Trow- 
bridge, 92 Mich. 217, 52 NW 632; 
Smith v. McEvoy, 8 Utah 58, 29 P 


1030. And see supra § 1581. 

56. Gilbert v. Maggord, 2 Ill. 471. 
See also supra §§ 1574, 1575. 

57. Farwell v. Jackson, 28 Cal. 
105; Bastman v. Turman,* 24 Cal. 
379. 

738. Intervention generally see 
Equity §§ 337-349; Pleading [31 Cyc 


512 et sea]. 1 

Intervention in foreclosure of rail- 
read mortgages see Railroads [33 
ye 573, 5441): ; 

59. Morton Trust Co. v. Metro- 
politan’ ESte) R4.Co..) 16s" Bed. 941, 
Bvans v. Wilmer, 210 Pa. 624, 60 A 
312. 


[a] Walidity of bonds covered by 
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a suit individually and as personal representative.5* 
There is no impropriety in joining as defendants the 
mortgagor and subsequent grantees of the land who 
have assumed the payment of the debt,°* the maker 
and indorser of the note secured,°® or a husband and 
wife who joined in executing the mortgage;°® and 
where the original mortgagee has assigned the mort- 
gage note as security, or with his indorsement, the 
assignee may join the mortgagor and mortgagee as 


[§ 1585] 5. Intervention and New Parties—a. In- 
tervention®*—(1) In General. 
out interest should not be permitted to intervene,°? 
as a general rule any person having such an interest. 
in or hen upon the mortgaged premises, or in the 
debt seeured, that his rights might be compromised 
by the rendition of a decree in his absence, should 
be allowed to intervene on his own petition.®° 


While a person with- 


mortgage.—In a suit to foreclose a|v. Canovanas Sugar Factory, Ltd., 1 


corporate mortgage, which covers 
past-due bonds of another corpora- 
tion held by the mortgage trustee as 
a part of the security, such corpora- 
tion will not be permitted to inter- 
vene for the purpose of litigating the 
question of its liability on such 
bonds, since a purchaser will acquire 
no, better title than the mortgagee, 
and that question can be litigated in 
any suit for their enforcement. 
Morton Trust Co. v. Metropolitan St. 
R. Co., 168 Fed. 941. 

[b] Scire facias.—Where a mort- 
gagor’s bond has been released and 
he no longer has any interest in the 
land, he will not be permitted to de- 
fend an action of scire facias sur 
mortgage. Evans v. Wilmer, 210 Pa. 
624, 60 A 312; Reap v. Battle, 155 Pa. 
265, 26 A 439; Broomell vy. Anderson, 
5 Pa. Cas. 142, 8 A 764. 

60. U. S.—Ruckman y. Stephens, 
11 Fed. 793. 

Ark.—Campbell v. Savage, 33 Ark. 


678. 

Cal.—Peachy v. Witter, 1381 Cal. 
316, 63 P 468. 

D. C.—Gaines v. Clark, 51 App. 71, 
275 Fed. 1017; Parsons v. Little, 28 
App. 218. 

Fla.—tLaflin v. Gato, 52 Fla. 529, 
42 S 387 


lll—Wightman v. Evanston Yar- 
yan Core 2170 Til. S72, oe Ne 5025108 
AmSR 258, 3 AnnCas 1089 [aff 118 
TH) AS 37942 

Ind.—Larue v. American Diesel 
Engine Co., 176 Ind. 609, 96 ‘NE 772. 

Iowa.—Cooper v. Mohler, 104 Iowa 
301, 73 NW 828. 

Kan.—Commonwealth Trust Co. vy. 
eeceenu Zine Co,, 86 Kan. 860, 122 

5. 

La.—Brugier v. Miller, 114 La. 419, 
38 S 404 [dist Chambliss v. Atchison, 
2 La. Ann. 488]. 


Mass.—First Nat. F. Ins. Co. v. 
Salisbury, 130 Mass. 308. 
vk ae Fre e be v. Nevitt, 27 Miss. 
Mont.—Murphy v. Cannon, 18 


Mont. 348, 45 P 216. 

Nebr.—Pitman vy. Ireland, 64 Nebr. 
675, 90 NW 540. 

N. J.—Kirkland v. Kirkland, 26 N. 
J. Ha. 276. 

N. Y.—Clinton v. South Shore Nat- 
ural Gas, etc., Co.,. 61 Mise. 339, 113 
NYS 289. 

N. C.—Gammon v. Johnson, 126 N. 
C. 64, 35 SE 185. 

N. D.—Investors’ Syndicate v. 
Letts, 22 N. D. 452, 184 NW 817. 

Oh.—Coe v. Columbus, ete., R. Co., 
10 Oh, St. 373. 75 AmD 518. 

Okl.—Blanshard vy. Schwartz, 7 
Ok]. 238, 54 P 303. 

Or.—Hawkenson v. Rostad, 86 Or. 
704, 169 P 350. 

Pa.—Packer v. Owens, 164 Pa. 185, 


30 A 314. 
Solis, 15 


Philippine.—Paterno v. 
Philippine 158. 
Porto Rico.—New Colonial Co., Ltd. 


Porto Rico Fed. 288. 
S. C—Ex p. Mercer, 129 S. C. 531, 
125 SE 33; Ex p. Mobley, 19 S. C. 387, 
Tex.—J. W. Ward Farming Co. v. 
Searcy, (Civ. A.) 257 SW 653. 
Hap apres v. Gookin, 10 Vt. 
Va.—Moon v. Wellford, 84 Va. 384, 
4 SE 572. 
Wash.—Murray vv. O’Brien, 56 
Wash. 361, 105 P 840, 28 LRANS 998. 
W. Va.—Fidelity Ins., ete., Co. v. 
Shenandoah Valley R. Co., 32 W. Va. 
244, 9 SH 180. 


Wis.—Baass v. Chicago, ete, R. 
Co., 39 Wis. 296. 
Can.—Collins yv. Cunningham, 21 


Can. StaCreliso: 
Alta.—Canada Land, ete., Co., Ltd. 
v. Redcliffe Realty Co., Ltd., 18 Alta. 


Lin 212, 6% + DombLR: 401; WLLo2oqare 
WestWkly 1320. 
Ont.—HKmerson yv. Humphries, 15. 


Ont, Pr. 184: 
Sask.—Credit Foncier v. Redekope, 
ribose: L. 83, [1919] 1 WestWkly 


N. W. Terr.—Colonial 
Cos. Vv. Kings 1) © Terryae 87 
[a] A mortgagor who has con- 
veyed the land by deed with general 
warranty can intervene to plead 
usury in an action to foreclose the 


Ins, ete 


mortgage. Pitman v, Ireland, 64 
Nebr. 675, 90 NW 540. 
[b] Person asserting ownership. 


—In an action against a corporation 
to foreclose a leasehold mortgage, 
one who asserted ownership of the 
leasehold and alleged that organiza- 
tion of the corporation, the mort- 
gagee, assignment of lease to it, and 
execution of the mortgage were all 
parts of a scheme to cloak and cover 
up a usurious loan, was entitled to 
intervene, and his application, set- 
ting forth the facts and supported 
by affidavits, was improperly denied. 
Anam Realty Co. v. Delancey Garage, 
Inc., 190 App. Div. 745, 180 NYS 297. 


[c] Claimant of fixtures under 


conditional sale-—Where a mort- 
gagee of a lighting plant claimed 
that an oil engine and appurtenances 
purchased under conditional contract 


of sale for which the mortgagor had. 


not paid was subject to the mortgage, 


the seller was properly permitted to. 


intervene in foreclosure for the adju- 
dication of its interest in the engine. 


Larue v. American Diesel Engine Co.,. 


176 Ind. 609, 96 NE 772. 

[ad] Person claiming easement.— 
Where the owner of a lot subject’ to 
a mortgage conveys the same, re- 
Serving an easement therein for 
light and air to the windows of an 
adjoining building, the grantee as- 
suming the.mortgage, and the gran- 
tee conveys the lot subject to the 
mortgage but without any liability 
on the part of his grantee for the 
payment of the same, the owner of 
the adjoining property, in order to 
save his easement upon foreclosure 


SS ES Lae . s : . 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Application of rule. 


ruptey or insolvency.*®® 


Adverse claimant. One claiming title adversely to 
the mortgagor, generally being considered not a 


of the mortgage, should appear in 
the foreclosure suit and, by offering 
to bid the full amount of the mort- 
gage debt and costs upon the sale 
subject to the easement, seek to have 
the judgment modified so as to direct 
such a sale. Christ Protestant Ejpis- 
copal Church v. Mack, 93 N. Y. 488, 
45 AmR 260. 

{e] Municipality having rights 
under franchise agreement.— Where 
a municipality for valuable consid- 
eration has acquired the right to ob- 
tain natural gas from an incorpor- 
ated company, with a right under the 
franchise agreement to purchase at 
the end of a certain time all the 
plant and equipment of the franchise 
holder, such municipality has a very 
appreciable interest in the result of 
a foreclosure action against the 
franchise holder, which entitles it to 


be joined as a party defendant. 
Canada Land, ete, Co., Ltd. v. Red- 
cliffe Realty Co., Ltd., 18 Alta. L. 


212, 67 DomLR 401, 
Wkly 1320. 

{f{] Waiver of objection.—Plain- 
tiff cannot complain of the court’s 
action in allowing intervention where 
he voluntarily asks permission to file 
a supplemental petition making the 
intervener a _ party. Morrissey v. 
Shriver, 88 Oki. 269, 214 P 702. 

{g] In Georgia (1) in a proceed- 
ing by rule nisi to foreclose a mort- 
gage, if the mortgagor submits to 
judgment for foreclosure no one else 
can intervene .to object. Sutton v. 
Sutton, 25 Ga. 383; McDougald .v. 
Hall, 3 Ga. 174. (2) It is not com- 
petent for parties who claim that 
property belonging to them has been 
misappropriated, and that they have 
an interest in the property of the 
mortgage, to intervene as defendants 
to the foreclosure, and seek equitable 


[1922] 2 West 


decrees in their favor. Georgia 
Trust Co. y. Sessions, 1386 Ga. 862, 
72 SE 347. 

61. UU. S. «Erust. Cos v. Western 


Contract. Co., 81 Med. -454, 26 CCA 


472; Dodge v. Fuller, 28 N. J. Ea. 
578; J. W. Ward Farming COnmeve 
Searcy, (Tex. Civ. A.) 257 SW _ 653. 


But see McHenry’s Pet., 9 AbbNCas 
CN. Y.) 256 (holding that an order 
will not be granted making senior 
mortgagees of a railroad parties to 
an action for the foreclosure of a 
junior mortgage, and allowing them 
to contest the accuracy of the judg- 
ment entered therein, providing for 
a reorganization of the railroad, it 
not appearing how the sufficiency of 


their security has been impaired 
thereby). 
62. Lord. v. Morris,;-18. Cal.. 482. 


Brown vy. Nevitt, 27 Miss. 801; Win- 
field v. Stacom, 40 App. Div. 95, 57 
NYS 563; Johnston v. Luling Mfg. 
Co., (Tex. Civ. A.) 24 SW 996. But 
see Newton v. Gage, 155 Fed. 598, 610 
(where it was said: “a.careful re- 
view of the authorities satisfies me 
that a junior mortgagee, in order to 
foreclose his own mortgage, cannot, 
under general rules of equity plead- 
ing’ and practice, by cross-bill or 
otherwise, make himself a party to a 
suit brought for foreclosure of a 
prior mortgage. That there may be 
no misconstruction of this conclusion, 
I will add that the words ‘under 


This rule has been applied 
in favor of interventions by senior mortgagees,* 
as well as junior encumbraneers,®” terre-tenants, and 
purchasers of the equity of redemption,® individual 
bondholders seeking to be heard in an action brought 
by the mortgage trustee,°* or other bondholders,® - 
stockholders of a corporate mortgagor who claim a 
fraudulent conspiracy between the mortgagor and 
the mortgagee,®® heirs at law of a deceased mort- 
gagor, when the action is brought against the per- 
sonal representative alone,®’ and assignees in bank- 
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tenant.74 
Creditors.75 
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proper party,®® should not be permitted to inter- 
vene;*° but there is authority to the contrary.” 
adverse claimant may be permitted to do so where 
it becomes necessary to protect his possession,”? and 
a person claiming through the mortgagor by a con- 
veyance prior to the mortgage may intervene.’* 


An 


cannot intervene in an action to 


foreclose a mortgage on the interest of his co- 


Simple contract creditors of the 
mortgagor are not generally allowed to intervene, 


simply in view of their interest in a possible sur- 


plus,’® although 
any equities in 
general rules of equity pleading and 
practice’ are used to save the excep- 
tion which arises when the court had 
possession of the mortgaged prop- 
erty’’). 

[a] Condition precedent.—A junior 
mortgagee on intervening must offer 


to redeem. Brown v. Nevitt, 27 
Miss. 801. 
63. Cal.—San Diego Realty Co. v. 


McGinn, 7 Cal. A. 264, 94 P 374. 
La.—Delony v. George, 20 La. Ann. 


216. 

N. Y.—Johnston v. Donvan, 106 N. 
Y. 269, 12 NE 594; Curtis v. Goldberg 
137 App. Dive10; 120 NYS S17; Mar- 


tine v. Lowenstein, 6 Hun 225, 61 
HowPr 353 [app dism 68 N. Y. 
456] 


Okl.—Gillett v. Romig, 17 Okl. 324, 
87 P-325 [app dism: 205 U.S. 535, 27 
SCt 1890 lb Laved 91 9r 

Pa.—Packer v. Owens, 164 Pa. 185, 
380 A 314; Wickersham vy. Fetrow, 5 
Pa. 260; Mevey’s App. 4 Pa. 80; 
Stegmaier v. Keystone Coal Co., 15 


Pa. Dist. 656; Sauer v. Martin, 10 
Kulp 436. 
fa] Person in possession under 


contract of sale.—Webber v. Ahearn, 
155 App. Div. 892, 140 NYS 12. 

[b] A terre-tenant who had no 
notice of the writ of scire facias 
(1) will be permitted to make any 
available defense against the pur- 
chaser of the land that he might 
have set up at the trial of the scire 


facias in case it had been served 
upon him. Cowan v. Getty, 5 Watts 
(Pa.) 531; Culp v. Fisher, 1 Watts 


(Pa.) 494; Mather v. Clark, 1 Watts 
(Pa.) 491; Mevey’s App. 4 Pa. 80. 
(2) ‘Tf [terre-tenants are] not 
served, they have a right as parties 
interested to appear and defend.” 
Hinds v. Allen, 34 Conn. 185, 195 (per 
Butler, J.). 

64. New York Cent. Trust Co. v. 
California, etc., R. Co., 110 Fed. 70 
(aff 128 Fed. 882, 68 CCA 220]; New 
York Cent., Trust, Co:, v.. Marietta, 
etc., R. Co., 63 Fed. 492; Parsons vy. 
Little, 28 App. (D. C.) 218; Cooper v. 
Mohler, 104 Iowa 301, 73 NW 828; 
Hackensack Water Co. v. De Kay, 36 
N. J. Eq. 548; Williamson v. New 
Jersey Southern R. Co., 25 N. J. Eq. 
13. See Coe v. Columbus, ete., R. 
Co., LO Oh. YSt. “S727 455 Am Ds 5518 
(stating that bondholders might have 
a right to intervene if the mortgagee 
acting for them was not responsible 
or was likely to prove unfaithful to 
his trust). 

[a] Limitation upon right.—In a 
foreclosure suit by a trustee, a bond- 
holder cannot become a party for the 
purpose of filing a cross bill setting 
up misconduct of the trustee, mis- 
management of the trust, and asking 
relief against him for the sole benefit 
of the petitioner, and without con- 
troverting the issues made by the 
original bill or resisting the prayer 
for foreclosure. Thruston v. Big 
Stone Gap Impr. Co., 86 Fed. 484. 

65." Hirst Nat. Ins!) Co: v. Salis- 
bury, 1380 Mass. 303. 

66. New Colonial Co., Ltd. v. Ca- 
novanas Sugar-Factory, Ltd., 1 Porto 
Rico Fed. 2838. 

Intervention in foreclosure of cor- 
porate mortgages generally see Cor- 
porations §§ 2741-2744. 


the rule is otherwise if they have 
respect of the property, whether 


67. Zundel v. Tacke, 47 Hun 239, 
13 NYSt 565; Emerson v. Humphries, 
15 Ont. Pr. 84. 

68. Central Trust Co. v. Worces- 
ter Cycle Mfg. Co., 86 Fed. 35; Oliver 
v. Cunningham, 6 Fed. 60. 

69. See supra § 1577. 

70. Ennis v. Wolff, 194 Ill. 420, 62 
NE 842; Boon v. Padgett, (N. J. Ch.) 
54 A 859; Hinzie v. Kempner, 82 Tex. 
617, 18 SW 659. 


71. Campbell v. Savage, 33 Ark. 
678; Paterno v. Solis, 15 Philippine 
153; Polo v. Fernandez, 27 Porto 
Rigo 893. 

2a 


Hoppe v. Hoppe, 4 Cal. Unrep. 
Cais, 569, 36 P3899: 

73. Murphy v. Cannon, 18 Mont. 
348, 45 P 216; Colonial Inv., etc., Co. 
v. King, 5 Terr. L. 871: See Ex p. 
Mercer, 129 S. C. 531, 125 SE 33 (re- 
fusal of right to intervene has been 
held proper because notice to the 
mortgagee of rights of the party 
claiming under the prior unrecorded 
contract to purchase was insufficient- 
ly shown). 

[a] Effect of disclaimer by mort- 
gagee.——Where, on intervention by 
one claiming title to part of the 
mortgaged premises by prior convey- 
ance from the mortgagor, plaintiff in 
foreclosure amends his complaint so 
as to exclude therefrom the part 
claimed by the intervener, the latter’s 
complaint must be dismissed. Mur- 
phy v. Cannon, 18 Mont. 348, 45 P 


216. 

74. Hoppe v. Hoppe, 104 Cal. 94, 
37 P 894; Hinzie v. Kempner, 82 Tex. 
617, 18 SW 659. 

75. Creditors as parties see supra 
§ 1582. 

76. U. S.—Bronson v. La ‘Crosse, 
etey Re Cont 2 “Black624,4 17s ed: 
347; Equitable Trust Co. v. Great 
Shoshone, etc., Water Power Co., 228 
Fed. 516; Grand Trunk R. Co. v. Cen- 
tral Vermont R. Co., 91 Fed. 569); 
Louisville Trust Co. v. Louisville, 


etc., R. Co., 84 Fed. 539, 28 CCA 202 
[aff 174 U. S. 674, 19 SCt 827, 43 L. 
ed. 1130). 

Ala.—Renfro v. Goetter, 78 Ala. 
SL 
4 Ark.—Foley v. Whitaker, 26 Ark. 
5. 

Mich.—Union Trust Co. v. Detroit, 
ee R. Co.; 127 Mich... 252, 86 NW 
788. 

N. Y.—Bouden Ve Long Acre 


Square Bldg. Co., 92 App. Div. 325, 86 
NYS 1080; Clinton v. South Shore 
Natural Gas, etc., Co., 61 Misc. 339, 
113 NYS 289. 

N. C.—Williams v. West Asheville, 
ae RaConmiaergNen ©2220 18ers Gee 
189. 

Philippine.—International Banking 
Corp. v. Corrales, 14 Philippine 360. 

Wash.—Thompson v. Huron Lum-. 
ber Co., 4 Wash. 600, 30 P 741, 31 P 
25. 

Alta.—Capital Trust Corp. v. Yel- 
lowhead Pass Coal, ete., Co., 9 Alta. 
L. 463, 27 DomLR 25, 33 WestLR 873, 
9 WestWkly 1275. 

[a] Bights under unexpired con- 
tracts of lighting corporation.—In a 
proceeding to foreclose a trust deed 
securing bonds issued by a heating 
and lighting corporation, parties 
holding unexpired contracts with the 
corporation cannot intervene, al- 


62 [42 C.J.] 
prior or subsequent to those of complainant.’* The 
right of judgment creditors’ to intervene has been 
both denied’® and affirmed’® or apparently left to 
the discretion of the court.®° 

[§ 1586] (2) Persons Obtaining Rights Pendente 
Lite. 
against the mortgaged premises after the commence- 
ment of a foreclosure suit are generally allowed to 
intervene,*1 and some statutes®? expressly authorize 
abe 

Application of rule. Accordingly, purchasers of 
the premises pendente lite have been allowed to in- 
tervene,** although it has been held that such a pur- 
chaser has no right to have the proceedings sus- 
pended until he is brought in as a party.8’ The 
right of intervention has also been denied to a per- 
son acquiring an interest in the mortgaged premises 
after the rendition of a judgment of foreclosure.*® 
Judgment creditors whose len on the mortgaged 
premises attaches after the commencement of the 
foreclosure suit have been held to have a right to 
intervene,*7 but according to other authorities 
neither they®*® nor attaching ecreditors®® will be al- 
lowed to become parties on their own petition; they 
can only make themselves parties by a bill.°° The 
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purchaser pendente lite at an execution sale of the 
mortgaged premises, under a judgment junior to 
the mortgage, cannot intervene,®! although it is 
otherwise where the levy was made prior to the 
foreclosure suit, the title in such case relating 
back.° 

[§ 1587] (8) Time of Intervention. Ordinarily it 
is within the court’s discretion to permit interven- 
tion at any time before the final disposition of the 
case;°* intervention after a judgment of foreclosure 
has been held to have been properly allowed,®* but 
a lien claimant cannot be made a party to a fore- 
closure suit on a petition after final decree.® 

[§ 1588] (4) Effect of Intervention. An inter- 
vener must take the suit as he finds it and cannot 
change it to an entirely different cause of action.®*® 
Complainant is bound to take notice of an interven- 
tion and of the proceedings thereon.®? One inter- 
vening in a foreclosure sit is in fact a party,°* and 
where he sets up an issue which either wholly or 
partially defeats the mortgage he occupies the same 
position as if he had originally interposed an an- 
swer,®? and does not lose his standing, although the 
suit is dismissed as to all the parties save the one 
from whom he claims relief.+ 


though the court has appointed a re- 
ceiver who refuses to carry out the 
contracts, and although they charge 
fraud and collusion as to the fore- 
closure. Wightman vv. Evanston 
YVaryan Com ie Dl 371) L5riIND 502, 
108 AmSR 258, AnnCas 1089 [aff 118 
Til. A. 379). 

{b] Unliquidated claim for breach 
of contract.—Glass v. Woodman, 223 
Fed. 621, 139 CCA 167 [writ of cer- 


tiorari den 241 U. S. 646 mem, 36 
SGU 1451 eimem,. 60° “Tnircedis, 1219 
mem]. 

{c] Intervention by consent for 


purpose of proving claim to pro- 
cceeds.—Knickerbocker Trust Co. v. 
Tarrytown, etc., R. Co., 189 App. Div. 
305, 123 NYS 954. 

77. Hollins v. Brierfield Coal, ete., 
CO DO Uee Ss uly 4) SCHL Zier oie au. 
ed 11138; Equitable Trust Co. v. 
Great Shoshone, ete., Water Power 
Co., 228 Fed. 516; Lombard Inv. Co. 
v. Seaboard Mfg. Co., 74 Fed. 325. 

To.0 Warmers? Es .d Jie Cos v.48 Chi- 
cago, etc., R. Co., 68 Fed. 412; Judah 
v. Judd, i Conn. 309; Hitt v. Holli- 
day, ! 2. vLitt.) (Ky.)* 3325 ..Denezre: ‘v. 
Mushet, 46 La. Ann. 90, 14 S 348. 
See Farmers’ Nat. Bank v. Lloyd, 30 
N. J. Eq. 442 (where a party of one 
who was entitled to subrogation un- 
der a prior judgment against the 
mortgagor was not allowed to come 
in after final decree of foreclosure, as 
his rights were not affected by the 
decree). 

79. Horn v. Volcano Water Co., 13 
Cal. 62, 73 AmD 569; People’s Bank 
v. Hamilton Mfg. Co., 10 Paige (N. 
Y.) 481; Moon v. Wellford, 84 Va. 
34, 4 SE 572; Canada Landed Credit 
Co. vy. McAllister, 21 Grant Ch. (Ont.) 


593. See Pick v. Natalby, 211 Ill. A, 
486. 
[a] Intervention held improper.— 


(1) Where the claim of plaintiff in 
a foreclosure suit has been satisfied 
by a sale of the property and a re- 
ceivership during the redemption 
period, and nothing remains to be 
done but pass on the receiver’s report 
and distribute some rents left in his 
hands, a judgment creditor cannot 
intervene, his lien on the premises 
being exhausted by the sale of the 
premises. Brown v. Benson, 224 Ill. 
A. 283. (2) Where in such case it 
appeared that the judgment was a 
joint one against the mortgagor and 
her husband, and the mortgagor had 
died, thus giving the husband a dower 
right in the rents, the creditor will 
not be allowed to intervene, although 


he alleged that the mortgagor and 
her husband were insolvent, the in- 
solvency of the mortgagor alone be- 
ing admitted. Brown v. Benson, su- 
pra. 

80. Gammon v. Johnson, 126 N. 
C. 64, 35 SE 185. 

Sl. In: re: 'Parbola,’ [1909] 2 Ch. 
437 [foll Campbell v. Holyland, 7 
Ch, D. 166]; Gibson vy. Nelson, 2 Ont. 
L. 500, 21 CanLTOccNotes 555 [app 
dism 35 Can. SC: BLS IAF 

82. See statutory provisions. 

&3. Leveridge v. Marsh, 30 N. J. 
Eq. 59: 

[a] Judgment creditor.—One re- 
covering judgment against the owner 
of mortgaged premises pending fore- 
closure suit, but before final decree, 
is entitled to be admitted as party 
defendant, even after final decree, 
and to have his interest and priority 
as against other defendants deter- 
mined, he having applied to be made 
a party before the sale. Riverside 
Bldg., etc., Assoc. v. Bishop, (N. J. 
Chi) ats VA. ‘783 

[b] Acquisition of doubtful claim. 
—One who pending a_ foreclosure 
suit has acquired a doubtful claim to 
part of the surplus paid into court 
on the foreclosure sale after com- 
plainant’s mortgage was satisfied 
was not entitled to be made a party 
by petition, since his claim was not 
within the issues of the cause. Mu- 
tual L. Ins. Co. v. Schwab, 51 N. J. 
Eq. 204, 26 A 538. 


84. Gaines v. Clark, 51 App. (D. 
CC). 71,275. Ked. A10L Ge Wrisht® vi 
Matters, 220 Ill. A. 131; Johnston v. 


Donovan, 106 N. Y. 269, 12 NE 594; 
Murray v. O’Brien, 56 Wash. 361, 105 
P 840, 28 LRANS 998. See Gillett v. 
Romig, 17 Okl. 324, 87 P $25 [app 
dism 205'U. S. 535, 27 SCt 789, 61 L. 
ed. 919] (where valid service of proc- 
ess was not made on a grantee of 
the mortgagor, and purchasers from 
him after the commencement of the 
suit were held to have the right to 
intervene). 


ote Malone v. Marriott, 64 Ala. 
86. Beebe v. Richmond Light, 
et Co, 6A pps Div 187 4OU NYS 


87. Credit Foncier v. Redekope, 12 
Sask. L. 83, [1919] 1 WestWkly 494. 

88. Loomis v. Stuyvesant, 10 
Paige (N. Y.) 490; People’s Bank v. 
Hamilton Mfg. Co., 10 Paige 481. 

89. Ereedley v. Edwin Shuttle- 
worth Co., (Vt.) 130 A 691. 

90. Loomis v. Stuyvesant, 10 


Paige (N. Y.) 490; People’s Bank v. 
Hamilton Mfg. Co., 10 Paige (N. Y.) 
481; Freedley v. Edwin Shuttleworth 
Cou; CVS) es 0 ACO: 

91. Peninsular Naval Stores Co. v. 
Cox, 57 Fla. .505, 49 S 191. 

92. Ex p. Mobley, LOY SWC e330. 

93. Commonwealth Trust Co. v. 
Cockerill Zine Co., 86 Kan. 860, 122 


P 875. 

[a] In Alberta service of the or- 
der nisi gives an opportunity to a 
subsequent encumbrancer to come in 
and redeem and in the case of a lien- 
holder to establish his rights under 
the lien. Canadian Pac. Cons. 
Canadian Wheat Growing Co., 14 
Alta. L. 452, 47 DomLR 102, [1919] 
2 WestWkly 318. 

Wright v. Matters, 220 Ill. A. 


131; Commonwealth Trust Co. v. 
ge ei Zinc Co., 86 Kan. 860, 122 

75 

95. New Home Blag., etc.,. Assoc.. 
v. Wel-Bilt Constr. Co., CN. J.. Ch) 
Oda oe 

96. Brown v. Benson, 224 Ill. A.’ 


283; Investors’ Syndicate v. Letts, 
22 N. D. 452, 134 NW 317. 

[a] Rule applied.—Where, in an 
action to foreclose a mortgage as- 
signed by a corporation to plaintiff, 
the original mortgagee intervened, 
alleging a rescission of the contract, 
whereby he assigned the mortgage 
for certain stock therein, and claim- 
ing to be the owner of the mortgage 
because of the fraud of the corpora- 
tion in obtaining it, he cannot ask to 
wind up the affairs of the corpora- 
tion, and, on impounding its assets, 
to give to him the mortgage, the 
corporation being:a foreign corpora- 
tion, and not a party to the suit. 
Investors’ Syndicate v. Letts, 22 N. 
D. 452, 134 NW 317. 

97. Central Trust Co. v. Madden, 
70 Fed. 451, 17 CCA 236. 

98. Swinton v. Cuffman, 139 Ark, 
121, 213 SW 409; Smith v. Pure 
Strain Farms Co., 180 App. Div. 703, 
167 NYS 877. But see Knickerbocker 
Trust Co. v. Tarrytown, etc, R. Co.,’' 
Esa ADDY Diva S05. a aS NYS 954 
(where a party allowed to intervene 
after judgment by stipulation for 
the purpose of being permitted to 
prove a claim against the proceeds 
was held not to be a “party” in the 
proper sense of the term). 

9¥. Farmers’ L. & T. Co. v. Hoff- 
ae House, 96 App. Div. 301, 89 NYS 

1. Joliet Iron, ete., Co. v. Chicago, 
ete., R. Co., 51 Iowa 300, 1 NW 761. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1589] 


[§ 1589] b. Bringing in New Parties. Where one 
having such an interest in the subject matter as to 
make him a necessary party, or to give him a right 
to intervene, has been omitted in the first instance, 
he may be brought in, pending the proceeding 


proper application or motion,? or 
the court,? or by a supplemental 


amendment to the bill or complaint,> or by a cross 
In a proper case a party may be brought in 
after the commencement of the trial,’? and even after 
the rendition of a decree, new parties may be added 
in the master’s office,’ or by amendment,® or by 
an order to show cause why his right should not be 


bill.® 


2. Linn County Bank vy. Grisham, 
105 Kan.’ 460, 185 P 54; Davies v. 
Lutz, 105 Kan. 531, 185 P 45; Harlem 
Co-op. Bldg., etc. Assoc. v. Quinn, 
57 Hun 590, 10 NYS 682; Quinlan v. 
John HE. Olson Constr. Co., 153 App. 
Div. 140, 188 NYS 216; Commercial 
Trust Co. v.’ Peck, 135 App. Div. 732, 
119 NYS 946; Uhlfelder v. Tamsen, 
15 App. Div. 436, 44 NYS 484; Gris- 
wold v. Caldwell, 14 Misc. 299, 35 
NYS 1057, 25 NYCivProc 122; State 
v. King County Super. Ct., 63 Wash. 
Sion Lib PP soy, AnnCasi 913 De 11197 
Toronto Gen. Trusts Corp. v. Van der 


Linde, 53 Ont. L. 676, 24 OntWN 
222. 
[a] Showing necessity.—In an ac- 


tion to foreclose a mortgage, a per- 
son will not be brought in as a party 
upon the motion of a defendant, un- 
less such person has a pecuniary in- 
terest in the subject of the action, 
and the moving party will be preju- 
diced by the refusal to bring him in. 
Gano v. Potter, 105 Misc. 482, 173 
NYS 528. 

[b] Person having the title to the, 
mortgaged premises has a right to 
be brought in. Curtis v. Goldberg, 
ASTRA DD acbDiv. 10, 21 “NYS:-817. 

[ec] Protecting rights of plaintiff. 
—The mortgagee should not be 
prejudiced or delayed by the issu- 
ance of a third party notice issued by 
the mortgagor to enforce his right 
to indemnity against a purchaser. 
Toronto Gen. Trusts Corp. v. Van 
der Linde, 53 Ont. L. 676, 24 OntWN 
222. 

Right of defendant to bring in 
mortgagor who has conveyed see su- 
pra § aes 

&. 


“ . S—Newton y. Gage, 155 
Fed. 598. 

Kan.—Linn County Bank v. 
Grisham, 105 Kan. 460, 185 P 54. 


Or.—Hawkenson v. Rostad, 86 Or. 
704, 169 P 350. 

Eng. —Watts v. Lane, 84 L. T. Rep. 
N. S. 144. 

Ont.—Re Polowin, 54 Ont. L. 599; 
Palter v. Sher, 9 OntWN 49. 

[a] Execution creditors pendente 
lite.—In an action for foreclosure of 
a mortgage it is unnecessary to make 
execution creditors whose executions 
were registered subsequently to the 
commencement of the action parties 
defendants. In the exercise of its 
equitable jurisdiction the court may 
direct notice of the proceedings to be 
given them and for that purpose it 
has long been the practice for the 
court to direct service upon them ai 
the order nisi. Bonneau v. Hea 
(Sask.) [1920] 1 WestWkly 605 [foil 


- Credit Foncier v. Redekope, 12 Sask. 


L. 83, [1919] 1 WestWkly 494]. 
4 Ala.—Hartwell v. Blocker, 6 
Ala. 581. 


Ill.—Lietze v. Clabaugh, 59 Ill. 136. 
Iowa.—Miller v. McGalligan, 1 


Greene 527. 
iN; 


Y.—Bowers v. Denton, 41 Misc. 


133. 83 NYS 942. 


Okl.—Blanshard vy. Schwartz, 7 


Okl. 23, 54 P 308. 


C.-Greenwood Loan, ete., Assoc. 
l SatiCwyyi421 6701 St 
272. 


Vt.—In re Chickering, 56 Vt. 82; 
Ward v. Sharp, 15 Vt. 115; Doolittle 
v. Gookin, 10 Vt. 265. 

Wis.—Baass v. Chicago, R. 


Vi Williams, 


etc., 
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s by a 
by direction of 
bill; or by an 


14 
gagor. 


Co., 389 Wis. 296. 

See also infra. § 1643. 

[a] The mere consent of a person 
not a party to a foreclosure suit, and 
whose interest is not affected by the 
decree, to eome in and be bound by 
the decree in the Same manner as if 
he had been made a party, is not 
sufficient to authorize him to inter- 
fere in the suit. Kelly v. Israel, 11 
Paige (N. Y.) 147. 

5. See infra §§ 1594, 1644. 

6 Kan.—Davies v. Lutz, 105 Kan. 
Oodh- LS 5) P45, 

N. J.—Peterson v. Reid, 76 N. J. 
Hq. 377, 74 A 662. 

N. Y.—Farmer's L. & T. Co. v. 
Reid, 3 Edw. 414. 

Tex.—J. W. Ward Farming Co. v. 
Searcy, (Civ. A.) 257 SW 653. 

Wis.—Lumbermen’s Nat. Bank v. 
Corrigan, 167 Wis. 82, 166 NW 650. 

See also infra § 1635. 

{[a] Rule applied.—Upon mort- 
gage foreclosure, where both mort- 
gagor and his purchaser had taken 
out insurance on the property, in- 
tending losses ta be payable to the 
mortgagee, and loss occurred, it was 
proper to interplead the insurance 
companies as defendants to avoid 
multiplicity of suits. Lumbermen’s 
Nat. Bank v. Corrigan, 167 Wis. 82, 
166 NW 650. 
’ % Schroeder v. Arcade Theater 
Co., 175. Wis. 79, 184. NW ) 642 .(a 
trustee in a trust deed may be im- 
pleaded individually where defend- 
ants claim that he misappropriated 
funds). 

8 Home Bldg., etc., Assoc. v. 
Pringle, 5 OntWN 226, 25 OntWR 191, 
14 DomLR, 482 [rev 24 OntWR 889, 
12 DomLR 586]; Jones v. Upper 
Canada Bank, 12 Grant Ch. (Ont.) 
429; Portman y. Paul, 10 Grant Ch. 
(Ont.) 458; Buckley v. Wilson, 8 
Grant Ch. (Ont.) 566. But see Orford 
v. Bayley, 1 Ch. Chamb. (Ont.) 272 
(holding that a part owner of the 
equity of redemption cannot be made 
a party on application for a fiat 
on a petition after final order if 
he objects, the proper remedy being 


by bill). 
9. Ala.—Glidden v. Andrews, 6 
Ala. 190 


Ill.—Scott v. Millikin, 60 Ill. 108. 
Iowa.—American Sav. Bank Vv. 


Borcherding, 203 NW 712. 
N. J.—Hewitt v. Montclair R. Co., 
BIN oe oi 1.00% 


Wis.—Moore vy. Kirby, 76 Wis. 273, 
45 NW 114. a 


Can.—Collins v. 
Can. §..C..1389; 

Ont.—Clarke v. Cooper, 15 Ont. Pr. 
54; Abell vy. Parr, 9 Ont. Pr. 564; 
Harrison vy. Grier, 2 .Ch.. Chamb. 
440; Orford v. Bayley, 1 Ch. Chamb. 
272; Rumble v. Moore, 1 Ch. Chamb. 
59 


See Lyon v. Lyon, 67 N. Y. 250 
(where after the entry of judgment 
all the papers and proceedings were 
amended nune pro tunc by adding the 
names of judgment creditors of the 
mortgagor with the written consent 
of their attorneys, it was incumbent 
on the party seeking to enforce a 
sale to establish the authority of the 
attorneys). 

See also infra §§ 1594, 1644. 

[a] MDlustration.—Where a _ fore- 
closure suit and prayer for a defi- 


Cunningham, 


[42 C.J.] 63 


foreclosed,’ or, if the law so directs, by a supple- 
mental summons and complaint,'! or a second action 
may be brought for the purpose of foreclosing any 
interest they may have in the premises.’ 
the title devolves upon a new party pending the 
foreclosure proceedings, it is generally considered 
necessary to bring him into the suit if he stands in 
the place of the original defendant, as in the case 
of the heirs or representatives of a deceased mort- 
gagor,’® or a trustee in bankruptey of the mort- 
That a mortgagor has conveyed his equity 
of redemption pending the suit does not prevent 
him from defending the suit,’® but generally the 


Where 


ciency judgment against a mortgagor 
and subsequent vendee went to de- 
cree, but jurisdiction was retained on 
a prayer for personal judgment 
against the mortgagors and on the 
mortgagors’ cross petition against 
their vendee, whoSe personal lia- 
bility was predicated on an assump- 
tion contract, which assumption 
clause was omitted from the deed by 
mistake and inadvertence, it was 
held that the mortgagee .was prop- 
erly permitted by amendment to 
bring such vendee into the case for 
the purpose of determining his per- 
sonal liability. American Sav. Bank 
v. Borcherding, (lowa) 203 NW 


712. 

10. State v. King County Super. 
Ct., 68 Wash. 312, 115 P 307, AnnCas 
HOS Dy L119 

11. Heyman v. Lowell, 23 Cal. 106; 
Voigt v. Schenck, 54 Hun 548, 7 NYS 
864. See also infra § 1643. But see 
Odell v. Levy, 307 Ill. 277, 138 NE 
608 (holding that a decree is not 
binding on a party added thereafter 
by a supplemental bill, although the 
supplemental bill may be sustained 
as a bill seeking original relief). 

12. Byers v. Brannon, (Tex.) 19 
SW 1091. And see infra § 1617. y 

13. Twomey v. Papalia, 142 La. 
621, 77 S 479; Dodd v. Neilson, 90 
N. Y. 243; Gruner v. Ruffner, 134 
App. Div. 837, 119 NYS 942 [reh den 
136° App.) Div. 7945, 12222 NVSs 41339; 
Kennedy v. Foxwell, 11 Ont. L. 389, 
7 OntWR 26. See Given v. Daven- 
port, 8 Tex. 451 (where the adminis- 
trator of the mortgagor who had 
died during the pendency of the suit 
was made a party and it was held 
that the heirs were not necessary 
parties, although they were neces- 
sary parties to a suit commenced 
against the personal representatives 
in the first instance). But see Paul 
v. Flinn, 2 Terr. L. 406 (where an 
action of foreclosure was brought 
against a surviving partner who for 
defense claimed that the personal 
representative of the deceased part- 
ner should be made a party as he 
was entitled to contribution from the 
estate, and was prevented from pro- 
ceeding against the estate by an or- 
der staying actions against the per- 
sonal representative for a period of 
four months, it was held that the 
matter was not properly claimed in 
the defense, defendant’s remedy be- 
ing by notice issued by leave of 
court against a person not a party 
as to whom contribution is claimed 
or by third party procedure). 

14. State v. King County Super. 
Ct., 638 Wash. 312, 115 P 307, AnnCas 
1913D 1119. 

15. See case infra this note. 

[a] MIlustration.—The fact that 
the mortgagors, pending foreclosure, 
conveyed their equity of redemption, 
would not prevent them from de- 
fending on the ground that the note 
and mortgage were procured by the 
mortgagee’s false representations as 
to the value of the mortgaged prop- 
erty, which was taken in exchange 
from the mortgagee: for other prop- 
erty, so that the conveyance of such 
equity of redemption need not be 
suggested of record, pursuant to a 
chancery rule. Davis v. Wardowski, 
164 Mich. 561, 129 NW 886. 


64 [42 C.J.] 
purchaser pendente lite need not be made a party,*® 
unless he has purchased after abatement of the 
Supt. 

[§ 1590] c. Substitution of Parties. Where the 
foreclosure proceedings are by mistake instituted in 
the name of the original payee of the mortgage note 
instead of his assignee,'® or in the name of the 
holder of a mortgage instead of the mortgagee as 
suing for the holder,’® substitution is proper. 
Where plaintiff has assigned the mortgage and debt 
after the filing of the bill, it is proper, in some 
jurisdictions at least, to continue the prosecution 
of the suit in his name,?° but the real owner of 
the securities may be substituted as plaintiff.?? 
Where, in an action to foreclose a mortgage, defend- 
ant, by cross bill, seeks answers to certain questions 
and obtains a decree by default to that extent, par- 
ties subsequently substituted as plaintiffs are 
charged with the default.?? 

Application of rule. The right to be substituted 
has been applied in favor of one who has become 
entitled to an equitable assignment,?* as well as 
one entitled to subrogation;** but a purchaser 
pendente lite at an execution sale of the mort- 
gaged premises under a judgment junior to the 
mortgage has no right to be substituted in place of 


16. U. S.—Savannah Timber Co. v. 

Deer Island Lumber Co., 258 Fed. . 

hes lyn Saw Mill Co., 
Ala.—MecMillan v. Gordon, 4 Ala. 

716. NCas 230; 
Cal.—Johnson v. Friant, 140 Cal.| Saw Mill Co., 6 


Wyo.—Walter 


MORTGAGES 


Smith, 99 Mich. 395, 58 NW 363. 
N. Y.—Schlichter v. South 
35 -Hun 339; Van 
Loan v. Squires, 7 NYS 171,23 Abb 
Dock v. South Brooklyn 
NYCivProc 144. 


[§§ 1589-1592 


the judgment creditor.?5 

On death of party.2° It is generally necessary to 
substitute the heirs or personal representatives”? in 
case of the death pending the suit of either plain- 
tiff*® or defendant,?? although it does not appear 
to be necessary in case of the death of the mort- 
gagor after the rendition of a decree for foreclosure 


‘and sale.®° 


[§ 1591] 6. Defects and Objections as to Parties** 
—a. In General. The failure to join necessary par- 
ties is a fatal defect and will render the decree void 
or at least reversible;*? but as to those who are 
proper parties only the rule is otherwise; their non- 
joinder will not vitiate the whole judgment, although 
it will leave their rights unaffected.** An objection 
as to parties that goes to the jurisdiction may be 
raised at any time or enforced by the court on its 
own motion.** A mere clerical error in the title of 
a foreclosure suit will not avoid the proceedings, 
the title of a case not being a matter of substance 
but of form only.** ~ 

[§ 1592] b. Persons Entitled To Object. An ob- 
jection on account of a defect or nonjoinder of par- 
ties may be interposed by any party to the pro- 
ceedings, who has a direct interest in their being 
joined ;*6 but such objection cannot be raised by 
an account. Cullum v. Batre, 1 Ala. 
ae Stubbings v. Umlah, 40 N. S. 
31. Dismissal or discontinuance 


see infra § 1717. 
32. Jordan v. Sayre, 29 Fla. 100, 


Brook- 


a 


Kressman, 265 


260, 73 P 993; Wise v. Griffith, 78 Cal. 
TH 220) EAGT. 

Fla.—Peninsular Naval Stores Co. 
VaiCox 5" Mar 505,749" Son: 

Ill.—Chickering v. Fullerton, 90 
Tl. 520. 
® Or.—Smith v. Cram, 113 Or. 313, 
230 P 812. 

Pa.—Huckenstein v. Love, 98 Pa. 
518. 

Ss. C—Bennett v. Calhoun Loan, 
ete., Assoc., 30 S. C. Ha. 163. 

[a] A purchaser pendente lite 
from a mortgagor is to all intents 
and purposes a party to the decree of 
foreclosure; the same _ proceedings 
can be taken against him that can 
be taken against the mortgagor, and 
he is as conclusively bound by the 
result of the litigation as if he had 
been a party thereto from the out- 
set. Norris v. Ile, 152 111]. 190, 38. NE 
762, 43 AmSR 233. 

17. Haines v. Kent Cir. Judge, 155 
Mich. 417, 119 NW 439. 

* Abatement see supra §§ 1535, 1536. 


18. Service v. Farmington Sav. 
Bank, 62-‘Kan. 857, 62 P' 670. But 
see White v. Secor, 58 Iowa 538, 12 
NW 586 (where a_ devisee who 


showed himself to be the owner of 
a mortgage was not allowed to be 
substituted as plaintiff after fore- 
closure and sale in a suit commenced 
in the name of a party who was de- 
ceased). 

19. Neal Bank v. Bruce, 137 Ga. 
361, 738 SE 5038. 

20. Tribue v. Broaddus, 106 Ark. 
418, 153 SW 611; Burns v. Hockett, 
91 Nebr. 546, 186 NW 348; Walter v. 
Kressman, 25 Wyo. 292, 169: P 3. 

[a] Failure of assignee to plead. 
—The action may be continued in the 
name of the original plaintiff where 
the assignee is made a party defend- 
ant and files no pleadings. Walter 
v. Kressman, 25 Wyo. 292, 169 P-3. 

21. Ala.—Malone v. Marriott, 64 
Ala. 486. 

Ark.—Tribue v. Broaddus, 106 Ark. 
418, 153 SW 611. 

Ill.— Walker v. Chicago, ete. R. 
Co., 277 Ul. 451, 115 NE 659; Winkel- 


man Vv. Kiser; 27 Til 205. Thulin’ v. 
Anderson, 154 Ill. A, 41. 

Mich.—Codd v. Carpenter, 109 
Mich. 120, 67 NW 819; Brand v. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Wyo. 292, 169 P 8. 

But see Abadie v. Lobero, 36 Cal. 
390 (holding that an assignee of the 
certificate of purchase at a foreclo- 
sure sale was not entitled on his own 
ex parte motion to be substituted as 
plaintiff). 

22. Beacham v. Gurney, 
621, 60 NW 187. 

23. Manilla Anchor Brewing Co. 
v. Raw Silk Trading Co., 163 App. 
Div. 30, 148 NYS 119. 

24. Berkeley Bank, ete. v. Miller. 
23) CalecAn 315, a3 eee il0l Capped 
to the holder of an inferior lien 
whose tender of the sum due is ac- 
cepted). 

25. Peninsular Naval Stores Co. 
vo Cok, (510 Mlast505- 49.2899 1: 

26. See supra §§ 1535, 1536. ‘ 

27. Heirs or personal representa- 
tives as parties see supra §§ 1556, 


1576. 
Abadie v. Lobero. 36 Cal. 390; 


91 Iowa 


28. 
Haines v. Kent Cir. Judge, 155 Mich. 
417, 119 NW 439; Brand v. Smith, 99 


Mich. 395, 58 NW .363; Smith v. 
Joyce, 14 Daly 738, 8 NYSt 560, 11 
NYCivProc 257. 


[a] MDlustration.— The adminis- 
trator and heirs of a deceased mort- 
gagor will be allowed to come in and 
defend an action to foreclose, when 
claiming that it was given to a na- 
tional bank and was void, and that 
his subsequent conveyance was a 
mortgage, since, if a defense is es- 
tablished, the heirs own a fee, and 
the estate is liable for any deficiency. 
National Bank of Commerce yv. Al- 
bright, 171 NYS 283. 

29. Hunt v. Acre, 28 Ala. 580; 
Milroy v. Stockwell, Smith (Ind.) 19; 
Sargeant v. Rowsey, 89 Mo. 617, 1 
SW 8238; Zaegel v. Kuster, 51 Wis. 
OL, % INW. 781. 

fa] When partners, who are also 
joint mortgagors, convey the mort- 
gaged estate to a subsequent pur- 
chaser, and one of them dies pending 
the suit for foreclosure, it is unnec- 
essary to make his personal repre- 
sentatives or his heirs at law par- 
ties to the proceedings. As the debt 
survives against the other partners, 
they are competent parties to contest 
complainant’s demand, and to state 


10 S 823; Gale v. Carter, 154 [ll Ag 
78; Fowler v. Lilly, 122 Ind. 297, 23 
H 767; Watts v. Julian, 122 Ind: 


124, 23 NE 698; Hays v.-Lewis, 21 
Wis. 6638. But see McKee vy. Inter- 
state Oil, etc... Co.. 77 Okl. 260, 188 


P 109 (holding that the nonjoinder 
of necessary parties is not a juris- 
dictional defect as to parties before 
the court, any judgment rendered 
being merely inoperative as to the 
parties not joined). ; 

{a] Under the local law applica- 
ble to Baltimore City the parties may 
stipulate that a decree of foreclosure 
shall be passed upon an ex parte pe- 
tition by the mortgagee or his as- 
signee, and in such case there can 
be no defect of parties defendant. 
Hughes v. Riggs, 84 Md. 502, 36 A 
269. See Richardson y. Owings, 86 
Md. 668, 39 A 100. 

33. U. S.—Eckerson v.~ Tanney, 
235 Fed. 415 [aff 243 Fed. 1007, 156 
CCA 663]. q 

Ind.—Watts v. Julian, 122 Ind. 124, 
23 NE 698. 


ae ae v. Turner, 10 Iowa 
og itd-—Speea v. Smith, 4 Ma, Ch. 
" Mich.—Var v. » Chatterton, 50 


x 

Mich. 541, 15 NW 896. 

Minn.—Foster v Johnson, 44 
Minn. 290, 46 NW 350. 

Oh.—Childs v. Childs, 10 Oh. St. 
339, 75 AmD 512; Scott v. Hickox. 7 
Oh. St. 88. 

Tex.—Hammond v. Tarver, 11 Tex. 
Civ. A. 48, 31 SW 841. 

Wis.—Green v. Dixon, 9 Wis. 582. 

34. Langley v. Andrews, 132 Ala. 
147, 31 S 469; Hambrick v. Russell, 
86 Ala. 199, 5 S 298. 

35. Ewing v. Hatfield, 17 Ind. 513. 

36. Title Guarantee, etc., 
Twenty-First St., ete, 
Misc. 126, 180 NYS 358. 

[a] Dlustrations.—(1) A junior 
mortgagee is entitled to object for 
want of proper service on the mort- 
gagor in the senior mortgagee’s suit 
for foreclosure. Brandow v. Vro- 
man, 29 App. Div. 597, 51 NYS 943. 
(2) A defendant claiming an interest 
subordinate to the mortgage is en- 
titled to demur on the ground that 


Spostnosp ti, 


one who, being properly a party himself, cannot be 
injured or eompromised in his own rights by the 
failure to include other parties,?7 nor, where the 
court can accomplish justice between the parties 
already before it and the party objecting can him- 
self bring in the persons for whose nonjoinder the 
objection is raised, will the objection be sustained.3# 
An objection for 
want or defect of parties,®® or the improper joinder 
of parties,*° or making one a defendant who should 
have been joined as a plaintiff,‘! is waived by the 
failure to make a timely objection. 
ever, a complete determination of the cause cannot 
be had without the presence of other parties, the 
question may be raised on appeal, 


[§ 1593] ¢. Failure To Object. 


one whose presence was necessary to 
enable a purchaser at foreclosure 
sale to get a good title has not been 
made a party. Franklin v. Beegle, 
102 App. Div. 412, 92 NYS 449. (38) 
An objection that the present owner 
of the equity of redemption has not 
been made a party may be inter- 
posed by the mortgagor, who has 
parted with his interest in the prem- 
ises, because he is interested, under 
his ultimate liability for the debt, to 
have the title made by the sale per- 
fect against all~ equities. ial 
Nelson, 23 Barb. (N. Y.) 88, 14 How 
Prv32. 

37. U. S.—Johns v. Wilson, 180 
U. S. 440, 21 SCt 445, 45 L. ed. 613. 

Ala.—Buckheit v. Decatur Land 


@o.; 140 Ala. 216, 37. S 75. 

Colo.—Hardy v. Swigart, 25 Colo. 
T3653, Pess0. 

Ind.—Louden v. Dickerson, 19 Ind. 
387. 

Iowa.—Williams v. Meeker, 29 
Iowa 292. 

Mich.—Michigan State Bank v.] 
sary sl mimes 92 Mich. 217, 52 NW 
3 


N. J.—Woodruff v. Depue, 14 N. J. 


Eq. 168. 

N. Y.—Batterman v. Albright, 122 
INS Y is a 25 NE 856, 19 AmSR 510, 
JA pur Ay 634; Thompson v. Richard- 
son, 74 App. Div. 62, 77 NYS 202; 
Ostrom v. McCann, 21 HowPr 431. 

S. D.—Philip v. Stearns, 20 S. D. 
220, 105 NW 467, 11 AnnCas 1108. 

Wis.—Houghton v. Kneeland, 7 
Wis. 244. 

See Chicago City Bank, ete., Co. v. 
Bremer, 189 Ill. A. 258. 

[a] Rule applied.—(1) Where a 
junior mortgagee is joined as a de- 
fendant with the mortgagor, he can- 
not avail himself of a defective serv- 
ice on the mortgagor, of which the 
mortgagor himself does not com- 
plain. Semple v. Lee, 13 Iowa 304. 
(2) So the maker of a note and mort- 
gage cannot complain because the 
payee of the note is not made a 
party to an action to foreclose, 
brought by a subsequent assignee of 
the mortgage. Michigan State Bank 


v. Trowbridge, 92 Mich. 217, 52 NW. 


632. (3) And a subsequent mort- 
gagee, after withdrawing a bill for 
the foreclosure of his mortgage, 
eannot object to a bill by a prior 
mortgagee on the ground that he is 
unnecessarily made a party. Vander- 
weer-iv. Holcomb, “LION. Js, Eq. 87. 
(4) On the same principle the failure 
of the trustee to join the beneficiary 
in a suit to foreclose a trust deed 
cannot be taken advantage of by one 
asserting a prior lien. Hardy v. 
Swigart, 25 Colo. 136, 53 P 380. (5) 
Where, during the pendency of a 
foreclosure suit, a railway company 
condemned a part of the premises, 
and an appeal was taken to the cir- 
cuit court from the award, which 
was still undetermined, it was not 
error to deny a motion by the mort- 
gagor defendant that such company 
be made a party to the foreclosure 
suit, the rights of the mortgagor not 
being prejudiced by pace a denial. 
[42 C. Med 
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removed.*? 


Where, how- 


although it wag 


Farmers, ete, Bank y. Eldred, 20 
Wis. 196. 

38. Derre: Hautes irust.. Co. wa. 
Wells Whip Co., 210 Ill. A. 602; Pe- 


are v. Reid, 16 N. J. Eq. 377, 74 A 
S9. Sidwell v. Kaster, 289 Mo. 174, 
232 SW 1005; Kirkpatrick v. Corning, 
38 N. J. Eq. 234; Cord v. Hirsch, 17 
Wis. 403; Elmsley v. Dingman, 10 
OntWR 248. 
40. Ala.—Erwin 
Ala. 158. 
N. J.—Commonwealth Title, etce., 
Co. v. New Jersey Lime Co., 86 N. 
Eq. 450, 100 A 52. 
N. Y.—Goebel vy. Iffla, 111 N. Y. 


Vi Fergson, 6 


170, 18 NE _ 649; Carpenter vy. 
O’Dougherty, 2 Thomps. & C. 427 
[aff 58 N. Y. 681 mem]. 

S. C.—Adger v. Pringle, 11 S. C. 


527. 

Vt.—Bartlett v. Boyd, 34 Vt. 256. 

Man.—McDermott v. Bielschowsky, 
22 Man. 319, 3 DomLR 319, 21 West 
LR 77, 2 WestWkly 182. 

41. Moulton v. Cornish, 138 N. Y. 
133,.338 NE 842, 20 LRA 370. 

42. Patten v. Pepper Hotel Co., 
153 Cal. 460, 96 P 296; Scott v. Bur- 
lington State Bank, 16 Colo. 582, 233 
P 835. 

43. Beloate v. New England Secu- 
rities Co., 165 Ark. 571, 265 SW 83; 
Snider v. Dennis, 159 Ark. 231, 251 
SW 682; Swinton v. Cuffman, 139 
Ark. 121, 2183 SW 409; Scott v. Bur- 
lington State Bank, 76 Colo. 582, 233 
P 835. 

[a] For instance, the appointment 
of the public trustee to sell and con- 
vey title under a trust deed cures the 
objection that the omission to join 
him as a party leaves the title out- 
standing. Scott v. Burlington State 
Bank, 76 Colo. 582, 233 P 835. 

44. Generally see Equity § 623; 
Pleading [381 Cyc 469, 480]. 

Amended pleadings see 
1644, 1645. 

45. U. S.—Dwight v. Humphreys, 
8 F. Cas. No., 4,216, 3 McLean 104. 

Cal.—Cerf v. Ashley, 68 Cal. 419, 
9 P 658; Horn v. Volcano Water Co., 
13 Cal. 62, 73 AmD 569; California 
Title: Ins, ete: Co. v.. Miller, 3. Cal. 


A. 54, 84 P 453. 
Gato, 52 Fla. 529, 


ieee pens v. 
42 8 3 

he dirsh v. Arnold, 318 Ill. 28, 
148 NE 882; Stelzich v. Weidel, 27 
CATS Lie : 

Iowa.—American Sav. Bank vy. 
Borcherding, 203 NW 712; Kennedy v. 
Moore, 91 lowa 39, 58 NW 1066. 

N. ‘Y.—Johnston v. Donvan, 106 
N. Y. 269, 12 NE 394; Bowers v. Den- 
ton, 41 Mise. 133, 83 NYS 942; Curtis 
v. Goldberg, 137 App. Div. 10, 121 
NYS 817. 

Pa.—McDermot v. Dearnley, 2 
Walk. 386; Saving Fund v. Ball, 2 
LegRec 2163. 

Vt.—Nye v. Stewart, 83 Vt. 521, 77 
A 340; Sargent v. Baldwin, 60 Vt. 
17%, 13 "A 854. 

‘Wis.—Moore v. Kirby, 76 Wis. 273, 
45 NW 114. 

Ont.—Clarke v. Cooper, 15 Ont. Pr. 
54; Harrison v. Greer, 2 Ch. Chamb. 


infra §§ 


not raised in the trial court.*? 
tion for nonjoinder or misjoinder of parties is cured 
where it appears from the subsequent proceedings 
that the defect complained of has been supplied or 


[§ 1594] d. Amendment.*4 
tice, the power of amendment may generally be exer- 
cised both to bring in a new party who should have 
been joined originally*® 
improperly joined.*¢ 

[§ 1595] 7. Process and Notice*7—a. In General. 
No valid decree of foreclosure can be rendered if 
the process fails substantially to comply with the 
constitutional,** statutory,*® or rule®® requirements, 
but mere irregularities do not vitiate the judgment 


[42 OC. 5: 65 


Moreover, an objec- 


Under modern prac- 


and to strike out a party 


440; Rumble v. Moore, 1 Ch. Chamb. 
59, 

[a] For instance, where a mort- 
gagee who is a trustee is not origi- 
nally made a plaintiff he may be 
brought in by amendment. Cerf v. 
Ashley, 68 Cal. 419, 9 P 658. 

[b] Leave to cite.—In a suit to 
foreclose a mortgage, the leave 
granted a petitioner to cite in a third 
party and allege his ownership of the 
property in the petition was in ef- 
fect a permission to amend the peti- 
tion by making such addition. Nye 
v. Stewart, 83 Vt. 521,.77 A 340. 

{c] Irregularities in amendment.— 
It is a serious irregularity to render 
a decree of foreclosure against one 
who acquires title after the filing of 
a bill, who is brought into the pro- 
ceedings only by an interlineation in 
the introductory part of the bill, 
with no statement as to his interest 
or any prayers as against him, al- 
though he may file a formal answer. 
Laflin v. Gato, 52 Fla. 529, 42 S 387. 

46. See cases supra note 45. 

47. Process generally see Process 
[32 Cyc 412]. 

. Forbes v. Darling, 94 Mich. 
621, 54 NW 385. 

49, Peo. v. Greene, 52 Cal. 577. 

[a] In Georgia (1) the rule nisi 
is the process under which service 
upon the mortgagor is perfected, and 
jurisdiction over his person acquired. 
Montgomery v. King, 123 Ga. 14, 50 
SE 963; Falvey v. Jones, 80 Ga. 130, 


4 SE 264; Stiles v. Elliott, 68 Ga. 
83. (2) The statute (Civ. Code 
[1895] § 2743) expressly provides 


that the judge of the superior court 
shall, upon petition, summarily 
grant a rule nisi against the mort- 
gagor, directing the principal, inter- 
est, and costs to be paid into court 
on or before the first day of the term 
next succeeding that at which the 
rule is issued, which rule shall be 
published once a month for four 
months, or served upon the mort- 
gagor at least three months previous 
to. the time at which the money is 
directed to be paid into court. 
Montgomery v. King, supra. (3) 
“Where quarterly terms of the su- 
perior court in a particular county 
are provided for by law, and a rule 
nisi on a petition to foreclose a 
mortgage on realty is granted at one 
term, and the first day of the next 
regular succeeding term will occur 
within less than three months after 
the grant of the rule nisi, it should 
be made returnable to the first term 
thereafter for which lawful service 
can be had, or the next term but 
one.” Southern States Phosphate, 
Me COnie: Clarkes 19) Ga, PAL 3.0 08: 
SE 573. 

50. See 5 Halsbury L. Eng. p 383 
par 633; 14 Halsbury L. Eng. p 157 
par 304; 21 Halsbury L. Eng. p 283 
par 503, p 286, par 509; 23 Halsbury 
Ll. ing. p-186 par 339. 

{a] Originating summons. — (1) 
By rule in England a mortgagee may 
take out as of course an originating 
summons for such relief as is speci- 
fied in the rule and as the circum- 


66 [42 C.J.] 


or decree.*! 
ture of the action,°? 


the particular jurisdiction.>* 


such eases.°® 


the petition to join them.°° 


other proceedings are required.®? 


stances of the case may require, 
namely, sale, foreclosure, and deliv- 
ery of possession by the mortgagor, 
but he may not issue a summons 
for possession only without includ- 
ing any claim for sale or foreclosure. 
Wallis v. Griffiths, [1921] 2 Ch. 301. 
(2)' In Saskatchewan virtually. the 
same proceeding is authorized. In- 
dependent Lumber Co. v. Gardiner, 
3 Sask. L. 140. 

Hearing on originating summons 
see infra § 1719. 

51. See cases infra this note. 

[a] Irregularities held not fatal. 
—(1) Attestation of subpoena by 
deputy instead of the principal offi- 


cer. Torans v. Hicks, 32 Mich. 307. 
(2) Name of court. Walker v. Hub- 
bard, 4 HowPr (N. Y.) 154. (3) 


Omission of the name of defendant’s 
wife cured by amendment. Weil v. 
Martin, 24 Hun 645, 1 NYCivProc 
133. (4) Omission of christisn name, 
defendant intended actually being 
served. Von Hatten v. Scholl, 1 App. 
Div. 32, 36 NYS 771. (5) Address of 


plaintiff's attorney. Wiggins v. 
Richmond, 58 HowPr (N. Y.) 376. 
(6) Name of other defendant not 


stated in subpcena served on mort- 


gagor. Kerr v. Weeks, 191 Mich. 652, 
158 NW 131. . 
{b] In Georgia (1) under the 


statutory proceeding to foreclose a 
realty mortgage, the only process 
necessary is the rule nisi prescribed 
by the statute, and the only neces- 
sary prayer for process is a prayer 
for such a rule. Smith v. Downing 
Co., 21 Ga. A. 741, 95 SE 19. (2) The 
law does not contemplate that proc- 
ess shall be issued by the clerk as in 
ordinary suits. Montgomery v. King, 
123 Ga. 14, 50 SE 963. 

52, Fleming v. Hager, 121 Iowa 
205, 96 NW 752; York v. Boardman, 
40 Iowa 57. 

53. Swift v.*Meyers, 37 Fed. 37, 
13 Sawy. 583 (Oregon); Littlefield v. 
Brown, 68 Ok], 144, 172 P 648. 

[a] Averment as to nature of ac- 
tion.— Where personal service is had, 
the summons need not advise de- 
fendant of the nature of the action 
and the kind of judgment that will 
be rendered. Littlefield v. Brown, 
68 Okl. 144,°172 P 648 [eit Horton 
Vv. Haines, 23 -Okl, (878, 102 P1207. 


54. See Process [82 Cyc 436]. 
55. See Sage Inv. Co. v. Haley, 59 
Colo. 504, 149 P 4387 (a summons 


which stated the amount claimed but 
failed to include two items of taxes 
and credits was sufficient, especially 
as the complaint was served with 
the summons). 

56. lIowa.—yYork v. Boardman, 40 
Iowa 57. 

Kan.—Mudge v. Hull, 56 Kan. 314, 
43,.P 242; Beverly v. Fairchild, 47 
Kan. 289, 27 P 985; Knowles v. Arm- 
strong, 15 Kan. 371; Weaver v. Gard- 
ner, 14 Kan. 347; George v. Hatton, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


The process must state the general na- 
or require defendant to answer 
the complaint on pain of having judgment rendered 
thereon,°* depending on the practice prevailing in 
While a contrary rule 
apparently has been recognized,®® generally it 1s not 
essential that it should contain a statement of the 
amount claimed to be due, since foreclosure is not 
an action for the recovery of money within the 
meaning of the statutes which provide for an in- 
dorsement on the writ of the amount claimed in 
The process need not deseribe the 
land covered by the mortgage,°* except in the case 
of writ of summons specially indorsed.®® Where ad- 
ditional parties are to be brought in,®°® process to 
them must issue on the original bill, and not on 
The process must issue 
the requisite length of time before an answer or 


‘Trusts Corp. v. Van der Linde, 
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possession. 6 


[§ 1596] b. Writ of Scire Facias.*? 
serves the purpose both of process and of a declara- 
tion,®* and therefore it should be in such form as to 
be a valid notice,** and also contain a statement 
of the cause of action.® 

Affidavit of ownership. 
davit of ownership of the mortgaged premises must 
be filed with the precipe.®® 

[§ 1597] c. Notice of Executory Process.*’ 
Louisiana®® the holder of a mortgage duly executed 
before a notary with the pact de non alienando is 
not bound, before proceeding to sell on executory 
process, to give notice to anyone but the debtor in 
Where the mortgage is by authentic 
act, importing a confession of judgment, the cred- 
itor is entitled to executory process, and to obtain 
an order for the seizure and sale of the mortgaged 
property, without previous citation to the debtor.7° 


[§§ 1595-1597 


This writ 


In Pennsylvania an affi- 


In 


And although the notice should be issued and signed 


2 Kan. 333; Cone v. Beyer, 5 
A. 721, 46 P 98 

Nebr. Ge Anat Island Sav., etc., 
Assoc. v. Moore, 40 Nebr. 686, 59 
NW 115; Boulware v. Otoe County, 
16 Nebr. 26, 19 NW 454; Jones v. 
Null, 9 Nebr. 57, 1 NW 867; Watson 
v. McCartney, 1 Nebr. 131. 

Oh.—Caldwell v. Peaslee, 24 Oh. 
Cir Ct 641, 

Okl1.—Littlefield v. Brown, 68 Ok], 
144, 172 P 643; Horton v. Haines, 23 
OK1. 878,°102. P 121. 

[a]. In Ontario (1) the writ of 
summons in a foreclosure suit may 
be specially indorsed. Toronto Gen. 


Kan. 


Ont. L. 676, 24 OntWN 222. (2) But 
to obtain a summary judgment ona 
specially indorsed writ, a case must 
be made out so clear that there is no 
room for doubt what the judgment of 
the court is or should be. Murray vy. 
McKendry, 23 OntWN 427. 

57. Fleming v. Hager, 121 Iowa 
205, 96 NW 752; Lindsey v. Delano, 
78 Iowa 350, 43 NW 218; Van Sickles 


v. ‘Town, 53 Iowa 259, 5 NW 148; 
meen v. Haines, 23 OKl. 878, 102 P 
58. Murray v, McKendry, 23 Ont 
WN 427. 
59. Bringing in new parties see 
supra § 1589. 
Sabre Glidden v, Andrews, 6 Ala. 
61. Herd v. Cist, 20 SW 10385, 14 
KyL 644. 
62. Scire facias: 


mer a see Scire Facias [35 Cyc 

1147]. 

Return and sufficiency thereof see 
infra § 1602. 

Service of writ see infra § 1600. 


68. Osgood v. Stevens, 25 Ill. 89; 


Connor v. Peo., 20 Ill. 381;. Marshall 
v. Maury, 2 Ill. 231; Swift v. Alle- 
gheny Bldg., ete., Assoc., 82 Pa. 142; 


Marsh v. Smith, 2 PaLJ 217. 

[a] In Pennsylvania (1) scire fa- 
cias may issue six days before the 
first day of the next term (Perry vy. 
Davis, 26, Pa. Co. 72) (2) :and™ be 
made returnable the day next pre- 
ceding the last day of the term 
(Perry v. Davis, supra). 

[b] Amicable action.—In Penn- 
Sylvania the parties may agree to 
enter an amicable action. Morris v. 
Buckley, 11 Serg. & R. (Pa.) 168, 173 
(‘The practice’ of entering. an ami- 


cable action, without writ, is very 
ancient in Pennsylvania, and very 
convenient. The issuing of the writ 


is dispensed with, but it is consid- 
ered as having been issued, and may 
be filed at any time’). ‘Amicable 
action” ‘defined see '2" Cl Uy spr wieziy 
See also Submission of Controversy 
[87 Cyc 346]. 

Bill or complaint generally see in- 
fra § 1606 et sea. 
Be. McFadden. v. Fortier, 20. Ill. 


53. 


fa] Should run in name of the 
“People of the State.”—McFadden vy. 
Fortier, 20 Ill. 509, 515. 

{b] Omitting the christian names 
of plaintiffs is fatally defective. Day 
v. Cushman, 2 Ill. 475. 

[ec] Forms of writ.—McFadden v. 
Fortier, 20 Ill. 509; Woodbury v. 
Manlove, 14 Ill. 213. 


65. See infra § 1606. 
66. Mendenhall v. Jackson, 268 
Pa. 123, 110 A .799; Excelsior Sav. 


Fund v. Cochran, 220 Pa. 634, 70 A 
432; Taylor v. Beekley, 12 Pa. Dist. 
452; Brennan v. Redfern, 11 Pa. Dist. 
248. 


[a] Affidavit must be explicit.— 
Crane v. Kelly, 35 Pa. Co. 661 
{b] Nune pro tune filing of affi- 


davit may be sufficient.—Crane v. 
Kelly, 35 Pa. Co. 661. 

{c] Amendment of affidavit.-—The 
affidavit stating who are the real 
owners of the mortgaged premises 
required to be filed at the time of the 
issuance of a writ of scire facias sur 
mortgage may be amended nune pro 
tuhe as to persons already made par- 
ties to the proceeding. Mickle  v. 
Kelly, 18 Pa. Dist. 892; Scott v. Cal- 
vert, 18 Pa. Dist. 892. 

{d] An omission to file an affi- 
davit of ownership with a precipe 
for a scire facias sur mortgage does 
not render a judgment entered in the 
case invalid as against the land. 
Gelston v. Donnon, 44 Pa. Super. 


280. 
Service see ae § 1600. 

68. See supra § 1517. 

69. New Orleans Nat. Banking 
Assoc. v. Le Breton, 120 U. S. 765, 
7 SCt 772, 30 L. ed. 821; Rowlett v. 
Shepherd, 7 Mart. N. S. (La.) 513. 

{a] Subsequent purchaser.—W here 
the deed upon which a foreclosure 
was made contained the pact de non 
alienando, the proceedings are con- 
ducted contradictorily with the origi- 
nal debtor, and there is no necessity 
of notifying a subsequent purchaser 
from the mortgagor. Pons v. Yazoo, 
ete., Re Co. 131. Wek Sse oustq2i. 

7G. Fleitas v. Richardson, 147 U. 
S. 538, les St" 429) 87 il svediy 22k 
Ouachita Nat. Bank v. Fuller, 159 
La. 31, 105 S 90; Carrere v. Aucoin, 
122 La. 258, 47S 598. 

[a] Notice to widow and heirs.— 
The right of a creditor under a mort- 
gage importing confession of judg- 
ment, and containing the pact de non 
alienando to foreclose by executory 
process, after the mortgagor’s death, 
does not depend upon whether his 
heirs accept his succession condi- 
tionally or under benefit of inven- 
tory, so that the mortgagor’s widow 
and heirs are not entitled to ten days’ 
personal notice before foreclosure. 
PA v. Papalia, 142 La. 621, 77 S 

[b] Judgment in rem in ordinary 
proceeding.—In foreclosure via ordi- 


a 


i, 


r 


a, Cede Abed 


a a 


~§§ 1597-1599] 


by the clerk and not by the sheriff,” if the sheriff 
issues and signs it this is no ground for annulling 


the sale.7? 


[§ 1598] d. Notice of Lis Pendens.”* 
law, the pendeney of proceedings to foreclose a duly 
recorded mortgage is constructive notice to persons 
dealing with the property or acquiring liens upon 
But by virtue of statutory provisions or the 
local practice,”® to affect judgment creditors and 
others, the filing of a formal notice of the pendency 
of the foreclosure suit may be required,‘® and proof 
A defect in this notice or 
an omission to file it does not render the decree 
void, so that it may be impeached collaterally,7® nor 
affect the rights of a bona fide purchaser at the fore- 
closure sale,7® but under some decisions furnishes 
ground for the reversal of the decree.*° It must be 
filed at or after the filing of the complaint in the 
action ;*! if filed before it does not become operative 


it.?4 


made of such filing.”” 


naria, where the mortgage on a non- 
resident’s land in the state was evi- 
denced by an authentic act import- 
ing confession of judgment, and 
judgment in rem only was sought, 
service of citation upon the mort- 
gagor personally was not necessary. 
Quachita Nat. Bank v. Fuller, 159 
ieates st; 2105 0S: 90: 


71. Hart v. Pike, 29 La. Ann. 262. 
72. Sadler v. Henderson, 35 La. 
Ann. 826. 


73. is pendens generally see Lis 
Pendens 38 C. J. p 1... 

74. Warford yv. Sullivan, 147 Ind. 
14, 46 NE 27; Stewart v. Wheeling, 
ete., R. Co., 53 Oh. St. 151, 41 NE 247, 
29 LRA 438; Roberts v. Doren, 10 
Oh. Dee. (Reprint) 349, 20 CincLBul 
397. But see Douglass v. McCrackin, 
52 Ga. 596 (holding that if the mort- 
gage was not recorded there must be 


actual notice to a purchaser pendente 
lite). 
fal In Louisiana, where an act of 


sale communicates to the purchaser 
the existence of a mortgage on the 
property, and the mortgage contains 
the pact de non alienando, the pur- 
chaser and third possessor is not 
entitled to notice of the proceedings 

to enforce the mortgage. Dodds v. 

Lanaux, 45 La. Ann. 287, 12 S 345, 

Avegno v. Schmidt, 35 La. Ann. 585; 

Smith v. Nettles, 13 La. Ann. 241. 

75. See statutory provisions. 

76. Ala.—Center v. Planters’, etc., 

22 Ala. 743. 

vance v. Remmel, 132 Ark. 
5 0 SW 811. 

Stik Grcae y. Bennett, 96 Ill. 513. 
Ky.—Hart v. Hayden, 79 Ky. 346. 
Minn—Lebanon Sav. Bank. v. 

Hallenbeck. 29 Minn. 322, 13 NW 145. 
Mo.—Herrington v. Herrington, 27 
. 560. 

Bese tink ae Connell, As Nebr. 

NW 475. 

oN. ee alior v. Scribner, 76 N. Se 

190 [aff 16 Hun 180]; Sheridan v. 

Andrews, 49 N. Y. 478; Kindberg y. 

Freeman, 39 Hun 466 [aff 109 N. Y. 

653 mem, 16 NE 683 a wae Curtis v. 
itchcock, 10 Paige 399. 

aN C.—Williams v. Kerr, 113 .N. C. 

8 SE 501. 
ae ee aun vy. Trantham, 45 S. C. 
3 SE 54. 

ae eS Hi farngon vy. Williams, 11 
ea 355. 

ee ancl Mfg. Co. v. Brown, 

8 Wash. 347, 36 P 273. : 
Wis.—Prahl v. Rogers, 127 Wis. 

353, 106 NW 287; Gaynor y. Blewett, 

82 Wis. 318, 52 NW 313, 33 AmSR 

47; McBride v. Wright, 75 Wis. 306, 

43 NW 95; Newton v. Marshall, 62 

Wis. 8, 21 NW 803. 

[a] As notice to tenant.—In an 
action to foreclose a mortgage, the 
filing of a notice of lis pendens is 
constructive notice to a subsequent 
tenant of the mortgagor that the 
court, by the appointment of a re- 
ceiver, may cut off whatever interest 
such tenant may acquire in the mort- 
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a new notice of 
At common 


by statute,°° or 
other lenholder, 


gaged premises, unless he should 
elect to attorn to the receiver and 
pay to him all rents for the use of 
the premises after the date of ap- 
pointment, as the rights of the re- 
ceiver are not affected by the pro- 
visions of the lease and the payment 
of the rent in advance to the mort- 
gagor. Gaynor v. Blewett, 82 Wis. 
313. 52 NW 313, 33 AmSR 47. 

{b] Duration of lis pendens.—The 
pendency of the foreclosure suit con- 
tinues until the final distribution of 
the proceeds of the sale. Link v. 
Connell, 48 Nebr. 574, 67 NW 475. 

{c] Adverse claimants.—The no- 
tice does not affect the rights of per- 
sons not claiming under a party to 
the suit. White v. Coulter, 1 Hun 
357, 3 Thomps. & C. 608 [mod on 
other grounds 59 N. Y. 629 mem]; 


Stuyvesant v. Hall, 2 Barb. Ch. (N. 
Ys O15 L3 "Curtis! ,v.) itehcoek. 210 


Paige (N. Y.) 399. 

[d] Neglect to file the statutory 
notice will impose on plaintiff the 
burden of proving, by a clear prepon- 
derence of the evidence, that one 
claiming adversely to him had actual 
notice of the foreclosure suit. Pa- 
cific Mfg. Co. v. Brown, 8 Wash. 347, 
36 RP. 278. 

77. McBride v. Wright, 75 Wis. 
306, 48 NW 955; Manning v. Mc- 
SAIN ays 


Clurg, 14 Wis. 350. 

78 Potter v. Rowland, 

448; Curtis v. Hitchcock, 10 Paige 
(N. Y.) 399; Totten vy. Stuyvesant, 3 
Edw. (N. Y.) 500; Huntington v. 
Meyer, 92 Wis. 557, 66 NW 500; Man- 
ning v. McClurg, 14 Wis. 350. 

79. See cases supra note 78. 

80. Catlin v. Pedrick, 17 Wis. 88; 
Spraggon v. McGreer, 14 Wis. 439 
[overr Boyd v. Weil, 11 Wis. 58]; 
Manning v. McClurg, 14 Wis. 350. 

[a] Where the notice of lis pen- 
dens describes the premises incor- 
rectly, the mortgagor will be enti- 
tled to have the judgment rendered 
against him by default set aside. 
Spraggon v. McGreer, 14 Wis. 439. 

81. See cases infra note 82. 

82. Ala.—Center v. Planters, etc., 
Bank, 22 Ala. 743. 

Ill.—Grant v. Bennett, 96 Ill. 5138. 

Ky.—Hart v. Hayden, 79 Ky. 346. 

Mo.—Herrington v. Herrington, 27 
Mo. 560. 

N. Y.—Farmers’? I. .& ™. Co. v. 
Dickson, 9 AbbPr 61, 17 HowPr 477; 
Hayden v. Bucklin, 9 Paige 512. 

Tenn.—Williamson vy. Williams, 11 
Lea 355. 

Wis.—Gile v. Colby, 92 Wis. 619, 
66 NW 802; Dawson v. Mead, 71 Wis. 
295, 37 NW 284; Houghton v. Knee- 
land, 7 Wis. 244. 

[a] Premature filing.—The prema- 
ture filing of the notice of lis pen- 
dens does not affect the validity of 
the decree where it does not appear 
that rights were acquired by any 
person between the beginning of the 
action and the _ sale. Brenen v. 
North, 7 App. Div. 79, 39 NYS 975; 


[42 C.J.] 67 


or in any way effective until the complaint is filed,*? 
and if the bill is amended by adding new parties 


lis pendens must be filed.3* These 


statutes do not affect the case of a person purchas- 
ing the property after the rendition of a judgment 
of foreclosure; he is bound by the judgment.®¢ 

[§ 1599] e. Notice of Subsequent Proceedings. 
New notice or service of process is generally neces- 
sary upon the filing of an amended or supplementary 
bill or complaint which makes new issues or de- 
mands different relief,8° or where the heir or admin- 
istrator of a deceased mortgagor is brought in as 
a new party,®® or on petition for a supplemental 
decree to order a sale for an additional installment 
of the mortgage debt,°’ or to ascertain and deter- 
mine a deficiency.*® 
the filing of a cross bill,®® unless dispensed with 


So, too, process is required on 


on the filing of an answer by an- 
made a defendant, where he prays 


Tate v. Jordan, 3 AbbPr (N. Y.) 392. 

[b] Amended notice. — Although 
the notice was filed before the com-* 
plaint, the error will be cured by the 
filing of an amended notice of lis 
pendens at the same time with an 
amended complaint. Daly. v. Bur- 
chell, 13 AbbPrNS (N. Y.) 264. 


83. Clark v. Havens, Clarke (N. 
BY) 15160: ; 
84. London, etc., Bank v. Dexter, 


126 Fed. 593, 61 CCA 515; Sheridan 
v. Andrews, 49 N. Y. 478. But see 
Carpenter v. Lewis, 119 Cal. 18, 50 
P 925 (holding otherwise as to an 
unexecuted decree of foreclosure). 
85. Smith v. Woolfolk, 115 U. S. 
143,°5 SCt 1177, 29 Li. ed. 357;_ Have- 
Tey ea v. Paul, 45 Nebr. 373, 63 NW 


[a] In SBouisiana, if a writ of 
seizure and sale is set aside, plain=- 
tiff may amend his petition without 
giving the debtor notice of the mo- 
tion to amend or serving him with 
a copy of the amendment. Ursuline 
Nuns v. Depassau, 7 Mart. N. S. 645. 


Ria Brown v. Wagner, (Pa.) 16 
[a]. If mortgagor dies after being 


served, and after judgimeni, it is not 
necessary to warn his personal rep- 
resentatives by scire facias before 
proceeding to execution. Hunsecker 
v. Thomas, 89 Pa. 154; Hennis v. 
Streeper, 1 Miles (Pa.) 269. 


87. Brown v. Thompson, 29 Mich. 
72; Albany City Bank v. Steevens, 
Walk. (Mich.) 6. But see Strandell 


v. Strand, 82. Wash. 59, 143 P 442 
(construing statute providing for en- 
forcement of decree in case of future 
default). 

[a] Junior encumbrancers.—A pe- 
tition to have the mortgaged prem- 
ises sold for a default subsequent to 
the decree need not be served on de- 
fendants made parties as subsequent 
encumbrancers. Albany City Bank v. 
Steevens, Walk. (Mich.) 6. 

88. Field v. Saginaw Cir. Judge, 
124 Mich. 68, 82 NW 798. 

89. White v. Patton, 87 Cal. 151, 
25 P 270; Jewett v. Iowa Land Co., 
64 Minn. 531, 67 NW 639, 58 AmSR 
555. But see Jenkins v. Newman, 
122 Ind. 99, 23 NE 683 (holding that, 
where a complaint Seeks to have a 
mortgage set aside, and a cross com- 
plaint is’ filed asking a foreclosure 
of the same mortgage, no summons 
on the cross complaint is necessary). 

90. See statutory provisions. 

[a] Cross petition by intervener. 
—In a suit for mortgage forclosure, 
in which the petition did not mention 
a prior lien of one who intervened 
by cross petition, the suit of the 
cross petitioner to foreclose his mort- 
gage was really an _ independent 
original suit, so that a judgment for 
intervener without service of sum- 
mons upon defendants was void, the 
statute, dispensing with summons on 
a cross petition by lienholders who 
do not seek a personal judgment and 


68 [42-C.9.] 


relief against the mortgagor or the premises,®! al- 
though there is authority to the contrary.” 
not strictly necessary, although it is the better prac- 
tice, to give notice to the parties of record of a 
A defendant. en- 
tering an appearance has a right to notice of every 
application in the action which the rules do not 
provide may be made ex parte;°* but where the 
process in a proceeding by originating summons®® 
has been duly served, no copy of the order nisi need 
A person having been made a party 
on his petition to be brought in is entitled to the 
usual service of papers as his notice of appearance 
demands,®? and a motion to add new parties de- 


petition for leave to intervene.®* 


be served. 


who are made parties, not being ap- 


plicable. Allen v. Sweeney, 185 Ky. 
94, 213 SW 217. 
91. Havemeyer v. Paul, 45 Nebr. 


3738, 63 NW 932. 
92. Klonne v. Bradstreet, 2 Handy 
(Oh.) 74, 12 Oh. Dec. (Reprint) 336. 
83. Lombard Inv. Co. v. Seaboard 
Mfg. Co., 74 Fed. 325. 
» 94  Corborand v. Oakshott, 6 Alta. 
L. 245 (a defendant entering an ap- 
pearance is entitled to notice of an 
order absolute either for sale or for 
foreclosure where the order nisi is 
in the alternative). 
95. See supra § 1595. 
96. Union Bank v. 
Sask. L. 420. 


McElroy, 2 


97. Curtis v. Goldberg, 137 App. 
Dive Oset 2a IN MS sai 

98. Mills v. ‘Tibbetts, 9 OntWN 
125. 

99. Wing v. De la Rionda, 125 N. 


Y. 678, 25 NE 1064. 

1. Young v. Montgomery, etc., R. 
Co., 30 F. Cas. No. 18,166, 2 Woods 
606; Herrmann v. Cabinet Land Co., 
217 N. Y. 526, 112 NE 476 [motion 
for rearg den 218 N. Y. 701 mem, 113 
NE 1057 mem]; Fahie v. Pressey, 
2 Or. 23, 80 AmD 401; and cases infra 
this section. ; 

[a] Executory process.—Carrere 
VeeeAaT COL Moo liae | Deel 4g OOS. 
Birch v. Bates, 22 La. Ann. 198; Rhea 
v. Taylor, 8 La. Ann. 23; Snow v. 
Trotter, 3 la. Ann. 268; Nash v. 
Johnson, 9 Rob. (la.) 8; Exchange, 
ete., Co. v. Walden, 15 La. 431. 

[b] Rule nisi—Southern States 
Phosphate, etc., Co. v. Clark, 149 Ga. 
647, 101 SE 536; Vaughn v. Farm- 
ers’, etc., Bank, 145 Ga. 338, 89 SE 
195; Lee v. Pearson, 138 Ga. 646, 75 
SE 1051; Moss v. Strickland, 138 Ga. 
539, 75 SE 622; Montgomery v. King, 
1193 Gal 14,°50 SH, 963) Ray v. At- 
ljanta Banking Co., 110 Ga. 305, 35 
SE 117; Hobby v. Bunch, 83 Ga. 1, 
10° Si 113, 20 AmSR 301; Falvey v. 
Jones, 80 Ga. 130, 4 SE 264; Meeks 
v. Johnson, 75 Ga. 629; Dykes v. Mc- 
Clung, 74 Ga. 382; Stiles v. Hlliott, 
68 Ga. 83; English v. Ozburn, 59 Ga. 
392; Roe v. Doe, 38 Ga. 597; Wood v. 
Nisbet, 20 Ga. 72; Smith v. Downing 
Co., 21 Ga. A. 741, 95 SE 19; Lank- 
ford v. Peterson,e20 Ga. A. 147, 92 
SE 764; Southern States Phosphate, 
ete., Co. v. Clark, 19 Ga A. 376, 91 
BE 573. 

: {[c] Scire facias.—(1) Russell v. 
Brown, 41 Ill. 183; Hubbell v. Broad- 
well, Wright (Oh.) 248; Mendenhall 
vy. Jackson, 268 Pa. 123, 110 A 799; 
Lyle v. Armstrong, 235 Pa. 227, 83 
A 578; Excelsior Sav. Fund. v. Coch- 
ran, 220 Pa. 634, 70 A 432; Stevens 
y. North Pennsylvania Coal Co., 35 
Pa. 265; Cowan v. Getty, 5 Watts 
(Pa.) 531; Culp v. Fisher, 1 Watts 
(Pa.) 494; Morris v. Buckley, 11 
Sere, & 'R. (Pa.)) 168; Gelstom” vy. 
Donnon, 44 Pa. Super. 280; Taylor v. 
Beekley, 12 Pa. Dist. 452; Brennen v. 
Redfern, .11 Pa. Dist. 248. (2) Re- 
turn of service of a scire facias sur 
mortgage on a tenant in possession 
under an alienee of the mortgagor, 
who holds a deed subsequent to the 
mortgage, is not such a service as 
will make the judgment therein bind- 
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It is 


- 


a party.%? 


ing on the alienee, without further 
proof of his knowledge of the pro- 
ceedings. Cowan v. Getty, 5 Watts 
(Pa.) 531, 535 (“if the plaintiff in the 
scire facias means to bind the alienee 
by a proceeding against him as terre- 
tenant, the service ought to be upon 
him, or it should appear that he had 
notice of the pendency of the suit, 
and an opportunity to defend it’’). 
(3) Where a mortgagor in possession 
sold part, of the mortgagéd property 
and gave a bond to the purchaser to 
indemnify him against the mort- 
gage, and the mortgage was after- 
ward foreclosed and judgment ob- 
tained against the terre-tenant, 
without actual notice to the mort- 
gagor, under which the land was 
sold, in an action on the bond of in- 
demnity it was held that if the 
mortgagor had notice of the. fore- 
closure suit he would have been con- 
cluded and obliged to repay the pur- 
chase money to his indemnitee, but 
that if he had no such notice he can 
make the same defense in a suit 
upon the bond that he could have 
made in the foreclosure proceeding. 
Culp v. Fisher, 1 Watts (Pa.) 494. 

2. See cases infra this note. 

[a] Service at place of abode, 
ete.—(1) A statute providing that 
service of the writ may be made by 
leaving it at his usual place of abode 
with some member of his family or 
with some person of suitable age 
and discretion applies to mortgage 
foreclosure suits as well as to other 
actions. Groff v. National Bank of 
Commerce, 50 Minn. 348, 52 NW 934. 
(2) Where the statute authorizes 
such service to be made on “some 
person of the family at the 
dwelling-house or usual place of 
abode of the defendant,” it must be 
strictly followed; and in a case where 
the return showed service of the 
writ on a member of the family “at 
his usual place of abode in said 
county,” the service was void, and 
a decree .based thereon was void, be- 
cause the return did not show that 
the service was made at defendant’s 
usual place of abode in the state, in 
whatever county it might be, but 
only at his usual place of abode in 
the named county. Swift v. Meyers, 
37 Hed. 37,.13 Sawy. 583. (3) So, no 
jurisdiction attaches where the re- 
turn shows service on defendant’s 
son, but does not state that the copy 
was left with a member of defend- 
ant’s family, or at his usual place of 
abode, or that defendant could not 
be found. Thornily v. Prentice, 121 
Iowa 89, 96 NW 728, 100 AmSR 317. 

[b] Infants.—(1) Where minors 
are parties to a foreclosure suit, 
proper service must be had. Bos- 
worth v. Vandewalker, 53 N. Y. 597; 
Helms v. Chadbourne, 45 Wis. 60. 
(2) But a decree of foreclosure taken 
by default against an infant defend- 
ant who was served with process but 
for whom no guardian ad litem was 
appointed has been held voidable 


merely. McMurray v. McMurray, 66 
N. Y. 175. See generally Infants 
§§ 315-317. 


[c] In Georgia the law requires 
personal service of a rule nisi to 
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[§§ 1599-1600 


fendant will not be granted where the proposed par- 
ties have not been served with notice of the motion.®® 
A purchaser from the mortgagor after the entry of 
a decree of foreclosure is not entitled to notice of 
motions in the proceedings unless he has been made 


[§ 1600] f. Service of Process—(1) In General. 
Service of process or its equivalent is necessary to 
make one a party to a foreclosure suit;' it must 
be served in accordance with the directions of the 
statute? personally on the mortgagor*® or owner of 
the equity of redemption,* or some one authorized to 
represent and act for him,® and upon each of the 
other persons who are joined as defendants, at least 


foreclose a mortgage; and it is a 
good defense to the proceedings that 
the only service was by leaving a 
copy at defendant’s house. Southern 
States Phosphate, ete., Co. v. Clark, 
149 Ga. 647, 101 SE 586 [opinion of 
supreme court conformed to 24 Ga. 
A. 679, 102 SE 42]; Hobby v. Bunch, 
83-~Ga.1, 10~SH 113; °20 AmSR 30a5 
Meeks v. Johnson, 75 Ga. 629; Dykes 
v. McClung, 74 Ga. 382. By publica- 
tion see infra § 1601. 

[d] Dismissal for failure to serve 
and return summons within speci- 
fied time.—White v. San Francisco 
Super. Ct., 126 Cal. 245,58 RP 450; 

Le] In Louisiana it is not neces- 
sary to serve on defendant a copy 
of the petition, but a simple notice 
is sufficient. Snow v. Trotter, 3 La. 
Ann. 268; Nash v. Johnson, 9 Rob. 
(La.) 8; Exchange, etc., Co. v. Wal- 
den, 15 La. 431. 

{f] In Maryland, under the act of 
1833, the proceedings are to be ex 
parte until after the decree and sale, 
the propriety of the decree and va- 
lidity of the sale to be contested 
after an order of ratification nisi 
and before final order; and therefore 
the mortgagor cannot complain of 
a want of notice of the application 
for a decree. Hichelberger v. Harri- 
son, 3: Md. Ch. 39: 

3 Mendenhall v. Jackson, 268 Pa. 
123, 110 A 799; Taylor v. Beekley, 12 
Pa. Dist. 452; and cases passim this 
section. 

{a] In Wermont defendant need 
not be in possession at the time the 
writ of ejectment is served. Mc- 
Daniels v. Reed, 17 Vt. 674, 678 (“at 
the time the writ bears date, Vail 
was not in possession of any part 
of the premises, and had no title 
to any part of them. But before tke 
service of the writ he,had a deed of 
the premises, which was put on rec- 
ord, and he was claiming to have 
purchased the premises’). 

Publication or substituted service 
see infra § 1601. 

4 Lyle v. Armstrong, 235 Pa. 
227, 83 A 578; and cases passim this 
Section. 

{a] Failure to serve real owner.— 
The only effect of failure on scire 
facias sur mortgage to serve process 
on the real owner is to permit him 
to make any defense against the pur- 
chaser at sheriff’s sale that he might 
have made against the scire facias. 
Lyle v. Armstrong, 235 Pa. 227, 83 
A 578. 

5. See cases infra this note, 

[a] “Personal representatives.’— 
Where a statute allows service on 
“personal representatives” of mort- 
gagor, this means executors or ad- 
ministrators, and does not include an 
ordinary agent. Atkinson v. Duffy, 


16 Minn, 45. 

[b] Terre-tenant.—The writ may 
be served upon a terre-tenant. Hinds 
v. Allen, 34 Conn. 185; Mendenhall v. 
Jackson, 268 Pa. 123, 110 A 799; 
Stevens v. North Pennsylvania Coal 
Co., 35 Pa. 265; Cowan v. Getty, 5 
Watts (Pa.) 531; Culp v. Fisher, 7 
Watts (Pa.) 494; Brennen y. Red- 
fern, Tis Par Wist. 2482 

{c] Trustee.—Service on a trustee 
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manager was made a party. 


§§ 1600-1601] 


if they are necessary parties.® 


service. 


defendant is found.!* 


holding the legal title does not au- 
thorize him to appear for the cestui 
que trust. Thornily v. Prentice, 121 
Sigs 89, 96 NW 728, 100 AmSR 
317. 

{d] Service held | sufficient.—(1) 
Service of order for sale on the at- 
torney who had appeared for the 
mortgagor in the principal action. 
Wing v. De La Rionda, 125 N. Y. 
678, 25 NE 1064. (2) Service on the 
receiver of a corporation mortgagor. 
Brandow v. Vroman, 29 App. Div. 
597, 51 NYS 943. (3) Service on the 
mortgagor’s heir is valid, although 
there are no personal representa- 
tives. Bond v. Bond, 51 Hun 507, 4 
NYS 569. (4) In a proceeding to 
foreclose a purchase-money mort- 
gage, the notes and mortgage being 
all signed by the purchaser as trus- 
tee for his wife, service on him alone 
is sufficient. Wood v. Nisbet, 20 Ga. 
72. (5) Where the manager of a 
foreign corporation took a junior 
mortgage in his own name as man- 
ager, the corporation was bound by 
proceedings for the foreclosure of 
the senior mortgage in which the 
Watson 
ve aDundee Mortz.,. ete... Co, 22 -Or. 
474, 8 P 548. (6) The summons need 
not be served personally on the in- 
fant heirs of the mortgagor if they 
are not personally in possession of 
the property, service on the’ official 
guardian being sufficient. Sparks v. 
PUndy, 25. Ont. br le 

{e] Where scire facias is served 
on the terre-tenant and judgment 
taken against him, but neither serv- 
ice nor judgment against the mort- 
gagor, there is nothing to support a 
sheriff’s sale and the purchaser takes 
no title. Taylor v. Beekley, 12 Pa. 
Dist. 452. 

{f] In Porto Rico service may be 
made on the person in charge of the 
property if the owner does not re- 
side in the municipality; it is not 
necessary that the owner’s residence 
be unknown. Mestre vy. Michelena, 
30 Porto Rico 142. 

6. Piggott v. Snell, 59 Ill. 106; 
Martinis Vs. NOdDlLe;sa29. ind. .p216: 
L’ Amoureux Vv. Vandenburgh, ¢ 
Paige CN. .Y.): 31652 32.-Am). 635; 
Greenwood Loan, ete., Assoc. v. Wil- 
liams, 71 S. C. 421, 51 SE 272. 

[a] Husband and wife. — Where 
the mortgage was executed jointly 
by husband and wife, both must be 
served with process. Piggott v. 
Snell, 59 Ill. 106. 

[b] In Pennsylvania (1) an affi- 
davit of ownership must be filed with 
the precipe (see Supra § 1596) and 
the writ of scire facias must be 
Served.on the persons named in the 
affidavit (Mendenhall v. Jackson, 268 
Paelads LOL Ager I0Gu IOXCelslor ssa. 
Fund v. Cochran, 220 Pa. 634, 70 A 
432), as well as on the mortgagor 
(Mendenhall v. Jackson, supra; Tay- 
lor v. Beekley, 12 Pa. Dist. 452) and 
terre-tenants (Mendenhall v. Jack- 
son, supra; Brennen v. Redfern, 11 
Pa. Dist. 248). 


Necessary parties see supra §§ 
1551-1583. 

7. Birch v. Bates, 22 La. Ann. 
198. 


8. See cases infra this note. 
[a] Rule nisi (1) must be served 


Service must be 
made the requisite length of time before seizure,’ 
or before the term of court to which it is return- 
able,= and must be by the proper officer,® unless 
the statute permits service by other persons.!° 
a due acknowledgment of servicet! or the entry of 
an appearance by a defendant,!? or by an authorized 
attorney for him,!* will be equivalent to personal 
Unless otherwise provided by statute, the 
writ may be served in any county of the state where 
The recitals of the decree 
concerning the fact and mode of service are conclu- 
sive and not open to contradiction by extraneous 
evidence,’® but a mere recital of service if silent 


MORTGAGES 


But 


presumption in 


three months before the term of 
court to which it is returnable. 
Vaughn v. Farmers’, ete., Bank, 145 
Ga. 338, 89 SE 195; Moss v. Strick- 
land, 138 Ga. 539, 75 SE 622; Mont- 
gomery~v. King, 123. Ga. 14, 50 SE 
963; Ray v. Atlanta Banking Co., 110 
Ga. 305, 35 SE 117; Lankford v. Pe- 
terson, 20 Ga. A. 147, 92 SE 764; 
Southern States Phosphate, etc., Co. 
Ve. Clarks 91/9 VG aA ciaGamGds OS Bae pitas 
(2) If the service of a rule nisi to 
foreclose a mortgage is not made be- 
fore the term of court to which it is 
returnable, a subsequent service of a 
copy of the same rule without order 
of court is insufficient to authorize a 
judgment of foreclosure. Lee v. 
Pearson, 138 Ga. 646, 75 SH 1051. 
(3) In computing time the day upon 


which the rule nisi is served is in- 
Chided. English vy. Ozburn, 59 Ga. 


9. See cases infra this note. 

[a] The preliminary three days’ 
notice to be given in executory pro- 
ceedings must be served by the sher- 
iff. Nash v. Johnson, 9 Rob. (la.) 8. 

[b] Server authorized by deputy. 
—The fact that the summons in a 
foreclosure action was served by a 
person specially appointed by a 
deputy sheriff pro hac vice cannot be 
relied on as a defense to an action 
to enforce payment of the bid made 
by the purchaser at the foreclosure 
sale. AMMbghe rae Liga jn SENS inl ee NR 
55. 

{c] Rule nisi (1) must be served 
by the sheriff or his deputy and serv- 
ice by an unofficial person is not 
legal. Falvey v. Jones, 80 Ga. 130, 
4 SE 264; Southern States Phosphate, 
éte., Co:. Vo.Clark. 19> Ga. gAlc3 16. Ot 
SE 573. (2) Nor is it legal when 
made by a special bailiff appointed 
by the court. Southern States Phos- 
phate, etc., Co. v. Clark, 149 Ga. 647, 
101 SE 536 [opinion of supreme court 
conformed to 24 Ga. A. 679, 102 SE 
42]. (3) But it is otherwise if the 
one serving as bailiff serves at the 
special direction of the sheriff and 
makes a return as a deputy sheriff. 
Southern States Phosphate, ete., Co. 
v. Clark, 149 Ga. 647, 101 SE 536 
[opinion of supreme court conformed 
to 24 Ga. A. 679, 102 SE 42]. 


10. Hibernia Sav., ete. Soe 
Clarke, 110 Cal. 27, 42 P 425. 

ll. Shepard v. Kelly, 2 Fla. 634; 
Snell v. Stanley, 63 Ill. 391. See 
Montgomery v. Tutt, 11 Cal. 307 


(holding a verbal acknowledgment of 
service insufficient). 

[a] Service of rule nisi may be 
waived by acceptance of service. 
Stiles v. Elliott, 68 Ga. 83, 85 (‘‘the 
rule nisi is simply in the nature of 
a process to bring the defendant into 
court, and if he waives it and ac- 
cepts service on the petition in lieu, 
he is bound by it. Code, § 3337. The 
petition is the pleading in the case 
on part of plaintiff; the order nisi is 
simply the means of notifying the 
party of the petition pending’’). 

[b] Service of scire facias may 
be waived by a written waiver or 
acknowledgment of service. Russell 
v. Brown, 41 Ill. 183; Gelston v. 
Donnon, 44 Pa. Super. 280; Morris 
v. Buckley, 11 Serg. & R. (Pa.) 168; 
Hubbell v. Broadwell, 


Wright (Oh.)|S. 398, 20 SCt 410, 44 L. 


[42 O.3.] 69 


as to the mode thereof is not conclusive where the 
record shows insufficient service.® 
[§ 1601] (2) Nonresident Defendant. 
| enforce the lien of a mortgage by a sale of the mort- 
gaged property, not seeking a personal judgment, is 
in the nature of a proceeding in rem, and in case 
the mortgagor or his successor in interest is a mon- 
resident, or not found, so that he cannot be person- 
ally served with process within the state, the court 
may decree a sale of the property on such substi- 
tuted or constructive service of process, by pub- 
lished advertisement or otherwise, as the legislature 
may preseribe 31” but when this is done, there is no 


A suit to 


favor of the jurisdiction of the 
248. 

12. 
Caz 


Young v. Montgomery, etc., R. 
30S (Cast Nor 1S) 166522 ees 
606; Hibernia Sav., ete, Soc. v. 
Lewis, 117 -Cal. 577, 47.22 60252 49e 
714; Shepard v. Kelly, 2 Fla. 634; 
Johnson v. Putnam Fdy., etc., Co.; 
167 App. Div: 99, 152 NYS 792. 

[a] In Galifornia.—(1) Hibernia 
Sav., etc., Soc. v. Cochran, 141 Cal. 
658, 75' BP 315. *% (2) Code: Civ. Proe: 
§ 581 gives a plaintiff three years 
after the commencement of an action 
to make service and return of sum- 
but declares that, if appear- 
is made, the action may be 
prosecuted as if summons had been 
served. Where proceedings were in- 
stituted to foreclose a mortgage, and 
the mortgagor died before service of 
summons, on the appointment of an 
executrix, and filing of an amended 
complaint, an appearance by the ex- 
ecutrix within the three years obvi- 


ated the necessity of service of 
summons, and the executrix could 
not subsequently plead limitations. 


Union Sav. Bank v. Barrett, 132 Cal. 
453, 64 P 713, 1071. 

{[b] In Pennsylvania, if the terre- 
tenant appears, the only use of the 
nihils is to reach the title of the 
mortgagor, and to save the necessity 
of afterward going out of the record 
to show that he had fully parted 
with his title to the person appearing 


as terre-tenant, before the cause 
proceeded to judgment. Stevens v. 
North Pennsylvania Coal Co., 35 Pa. 


265. 

13. Lancaster v. Snow, 184 Ill. 534, 
56 NE 8138; McNair v. Biddle, 8 Mo. 
aay Martine v. Lowenstein, 68 N. Y. 
456. 

[a] Appearance by unauthorized 
attorney.—A personal judgment and 
decree of foreclosure, rendered 
against a mortgagor for whom an 
attorney without any authority has 
accepted service and appeared, are 


absolutely void. Ashmore v. Mc- 
Donnell, (Kan.) 16 P 687. But see 
Brown v. Nichols, 42 N.>Y¥. 26 (hold- 


ing valid against collateral attack a 
judgment in a foreclosure’ suit 
wherein an appearance was made by 
an attorney without authority). 

14. Mitchell v. Fidelity Trust, 
ete., Co., 47 SW 446, 20 KyL 713; 
Rhea v. Taylor, 8 La. Ann. 23; Ma- 
holm vy. Marshall, 29 Oh. St. 611. 

fa] In Louisiana the preliminary 
notice in executory proceedings must 
be served by the sheriff of the parish 
of the debtor’s domicile, service by 
the sheriff in the parish in which the 
debtor was found being insufficient. 
Carrere v. Aucoin, 122 La. 258, 47 § 
598, 

15. Riggs v. Collins, 20 F. Cas. No. 
11,824, 2 Biss. 268 [aff 14 Wall. (U. 
S.) 491, 20 L. ed. 723]. 

[a] If the rule absolute shows 
upon its face that the rule nisi was 
served upon the mortgagor according 
to law, a purchaser at the sheriff’s 
sale under the mortgage will be pro- 
tected. Roe v. Doe, 38 Ga. 597. 

16. Hobby v. Bunch, 83 Ga. 1, 10 
SE 113, 20 AmSR 301; Breed v. 
Baird, 139 Ill. A, 15; Pettis v. John- 
ston, 78 Okl. 277, 190 P 681. 

17. U. S.—Roller v. Holly, 176 U. 
ed. 520; 
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court, and unless the record shows a compliance in 
all essential particulars with the statute authorizing 
such service, the decree is null and void;!§ on the 
other hand not every irregularity avoids the de- 
eree,!® nor is actual notice to defendant essential. 


Such constructive service gives no 


Bower v. Stein, 177 Fed. 6738, 101 
CCA 299 [aff 165 Fed. 232]; Swift v. 
Meyers, 37 Fed. 37, 18 Sawy. 583; 
Martin v. Pond, 30 Fed. 15; Palmer 


v.. McCormick, 28 Bed. 541. 
Ala.—McGowan vy. Mobile Branch 
Bank, 7 Ala. 823. 
Cal.—La Fetra v. Gleason, 101 Cal. 
246, 35 P 765. 


Del.—Malsberger v. Parsons, 11 
Del. Ch. 249, 100 A T86. 
Ga.—Swift v. Van Dyke, 98 Ga. 


725, 26 SH 59; Smith v. Downing Co., 
21:.Gal A. 741, 95 SH 19. 


Ill_—Reedy. v. Camfield, 159 —[1l. 
254, 42 NE 8338. 

Ind.—Brenner v. Quick, 88 Ind. 
546. 

Iowa.—Orcutt v. Hanson, 71 Iowa 
514, 32 NW 482. 

' Kan.—Ogden v. Walters, 12 Kan. 
282; Deitrich v. Lang, 11 Kan. 636; 
Shields v. Miller, 9 Kan. 390. 

Ky.—Highland Land, ete. Co. v. 


Audas, 110 SW 325, 33 KyL 214. 

La.—Rogers v. Binyon, 124 La. 95, 
49° Si9/9i.. 
: Mich.—Soule v. Hough, 45 Mich. 
418, 8 NW 50, 159. 
' Minn.—Crombie v. Little, 47 Minn. 
581, 50 NW 823; Hill v. Townley, 45 
Minn. 167, 47 NW 653. 

15 Nebr. 


Nebr.—Davis v. Huston, 
28,16 NW 820. 
N. J.—Post v. Kirkpatrick, 53 N. J. 


Hq. 641, 33 A’ 1059. 
' N. Y.—Brainerd v. Heydrick, 49 
Barb. 62, 32 HowPr 97; Guyer v. 


Raymond, 8 Misc. 606, 29 NYS 395; 
Chevers v. Damon, 13 NYS 452. 
Oh.—HBHndel v. Leibrock, 33 Oh. St. 
254; Wood v. Stanberry, 21 Oh. St. 
142; Morgan v. Burnett, 18 Oh. 535; 


Newnam vy. Cincinnati, 18 Oh. 323; 
Lawler v. Whetts, 1 Handy 39, 12 
Oh. Dec. (Reprint) 16. 

Okl.—Pettis v. Johnston, 78 Okl, 
277, 190 P 681. 

Pa.—Brennen vy. Redfern, 11 Pa. 


Dist. 248. 

Philippine.—Banco Espanol-Filipino 
vy. Palanea, 37 Philippine 921. 

S. C.—Greenwood Loan, etc., Assoc. 
v; Williams, 71 S. C. 421, 51 SE 272. 

S. D.—Froelich v. Swafford, 35 S. 
D535, 150° NW 476, 893. 

* Utah.—Jones v. Inter-Mountain L. 
Ins. Co., 60 Utah 135, 206 P 269. 

» Wash.—Musselman v. Knotting- 
ham, 77 Wash. 435, 137 P 1012. 

. Wis.—Fladland y. Delaplaine, 19 
Wis. 459. 

* See Wentworth vy. Reed, 77 N. H. 
595, 90 A 787 (where personal serv- 
ice outside of the state on a person 
claimed to be the real owner, who 
was made a party by defendant, was 
held valid for the purposes of an in 
rem decree); Trinity College v. Hill, 
10 Ont. A. 99 (order for substituted 
service not reviewed). 

“In a foreclosure case some notifi- 
eation of the proceedings to the non- 
resident owner, prescribing the time 
within which appearance must be 
made, is everywhere recognized as 
essential. To answer this necessity 
the statutes generally provide for 
publication, and usually in addition 
thereto, for the mailing of notice to 
the defendant, if his residence is 
known. Though commonly called 
constructive, or substituted service, 
such notification does not constitute 
a service of process in any true 
sense. It is merely a means pro- 
vided by law whereby the owner may 
be admonished that his property is 
the subject of judicial proceedings 
and that it is incumbent upon him 
to take such steps as he sees fit to 
protect it.” Banco Hspafol-Filipino 
v. Palanea, 37 Philippine 921, 934. 
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20 
jurisdiction over 
{a] Personal service of the writ 


on defendant outside the state is 
equivalent to publication. La Fetra 


v. Gleason, 101 Cal. 246, 85 P 765. 
[b] Constructive service held 
sufficient. — (1) Process against 


known owners. Abbott vy. Curran, 98 
N. Y. 665. (2) Deposit of summons, 
complaint, and order of publication 
in branch post office. Tate v. Lapen, 
218 ‘App.’ Div. "S84," 220° NYS” 476; 
Von der Heyde v. Ditmars, 174 App. 
Div. 390, 161 NYS 780. (8) Notice 
stating general nature of judgment 
to be rendered. Sharp v. MeColm, 79 


Kan. 772, 101 P 659. 

fe] Affidavit for publication held 
sufficient.--Tate v. Lapen, 213 App. 
Div. 334, 210 NYS 475; Evans _ v. 
Weinstein, 124 App. Div. 316, 108 
NYS 753 [aff 195 N. Y. 549 mem, 88 


NE 1119 mem). 


{d] In England (1) it was long 
the rule not to foreclose an absent 


defendant, that is, not to give a de- 
eree barring the equity of redemp- 
tion of one beyond, the jurisdiction. 
Caddick v. Cook, 32 Beav. -70, 55 Re- 
print 27; Runeorn v. Nicholson, 5 L. 
J. Ch. 208; Leahy v. Dancer, 3 Mol- 


loy 109; Wolfe v. Jackson, 1 Molloy 
250. (2) But in Hyde v. Large, L. 
R. 19 Kq. 48, which was a foreclosure 
suit by a mortgagee who had been in 
possession for twelve years against 
several defendants, trustees, and 
beneficiaries under the will of the 
original mortgagor, some of whom 
lived in America, the bill having been 
ordered to be taken pro confesso 
against defendants out of the juris- 
diction, and none of defendants ap- 
pearing at the hearing, service of a 
copy of the decree upon defendants 
out of the jurisdiction was permit- 
ted to be made by advertisements in 


two London newspapers and one 
American paper. (38) In Lechmere v. 
Clamp, 80 L. J. Ch. 651 it was held 
that a notice of motion for a decree 
could not be given by substituted 
service, but plaintiff having entered 
an appearance for defendant, he was 
permitted to advertise the replica- 
tion and finally the subpcena to hear 
judgment, and a judgment of fore- 
closure was given on proof of the 


bill and the advertisement of 
process. . 
fe] In Ontario when proceedings 


are taken against an absent defend- 
ant, a decree cannot be obtained on 
precipe. McMichael v. Thomas, 14 
Grant Ch. (Ont.) 249. ; 

18. U. S.—Swift v. 37 
Fed. 37, 18 Sawy, 583. 

Ind.—Brenner vy, 
546. 

Iowa.—Scovil v. Fisher, 77 Iowa 97, 
41 NW 588; Iowa L. & T. Co. v. Day, 
63 Iowa 459, 19 NW 801; Royer v. 


Meyers, 


Foster, 62 Iowa 3821, 17 NW 616; 
Bardsley v. Hines, 88 Towa 157; 
Robertson v. Young, 10 Iowa 291. 

Kan.—Christie v. Jeffries, (A.) 58 
P7838. 

Mich.—Soule vy. Hough, 45 .Mich. 
418, 8 NW 50, 169. 

Nebr.—Davis vy. Huston, 15 Nebr. 


28, 16 NW 820. 

N. Y.—Moir v. Flood, 66 App. Div. 
544, 73 NYS, 364; Back vy. Crussell, 
2 AbbPr 386. 

Oh.—Lawler v. Whetts, 1 Handy 
39, 12 Oh. Dec. (Reprint) 16, 


Defendant, in foreclosure sued by the 
initial letters of his name, who does 
not appear and upon whom personal 
service is not made, is not bound by 


the decree therein. Herbage vy. Me-, 


Quick, 88 Ina. | 


__Wis.—Fladland vy. Delaplaine, 19, 
Wis. 459. 
[a] Service held insufiicient.—(1) 


($16 Te! 


the person of defendant, and the decree must be 
confined to the foreclosure of the mortgage on the 
specifie property covered, and in so far as it at- 
tempts to give a personal judgment for the mort- 
gage debt it is invalid,?* although personal jurisdic- 
tion may be acquired, after such substituted service, 


Kee, 82 Nebr. 354, 117 NW 706. (2) 
Affidavits for publication service of 
summons in a mortgage foreclosure 
action are insufficient, although 
they show defendants’ nonresidence, 
where they do not allege any fact 
from which it may be inferred that 
they might not be found within the 


state. Lewine v. Gerardo, 60 Misc. 
261, 112 NYS 192. 

19. Ill—McCormick v. Higgins, 
190 Ill, A. 241. 


Ind.—Baugher v. Woollen, 147 Ind. 
308, 45 NE 94. 

Kan.—Sharp v. McColm, 79 Kan. 
%%2, 10L P 669. 

Okl.—Pettis v. Johnston, 78 Okl. 
277, 190 P 681. 
Philippine.—Banca Hspafiol-Filipino 
Palanea, 87 Philippine 921. 
See Flack v. Bremen, 45 Tex. Civ. 
A. 478, 101 SW 5387 (holding that a 
foreclosure decree was unaffected by 
the facet that unnecessary parties 
were cited by publication without 
statutory authority). ; 

[a] Rule illustrated.— (1) The 
omission to describe the land in the 
affidavit for publication is not fatal 
on collateral attack, Hnnis v. Grimes, 
80 Kan. 429, 102 P 454; Sharp v. Me- 
Colm, 79 Kan. 772, 101 P 659; Pettis 
v. Johnston, 78 Okl. 277, 190 P 681. 
(2) Where the court has made an 
order for the clerk to mail a copy 
of the summons and complaint to 
defendant as required by statute, the 
failure of the clerk to send the notice 


Ve 


is only an irregularity which does 
not affect the court’s jurisdiction. 
Banco WUWspafol-Filipino v. Palanca, 


387 Philippine 921. 

[b] Who may object.—Where sey- 
eral parties are joined as defendants 
in a mortgage foreclosure suit, as 
claiming interest in the property, 
and are all personally served, except 
one nonresident, as to whom service 
by publication is attempted, he alone 
can object that the publication was 
insufficient or irregular; that objec- 
tion cannot be raised by the other 
defendants. Fergus v, Tinkham, 38 
Ill. 407. 

20. Bower v. Stein, 177 Fed. 673, 
101 CCA 299 [aff 165 Bed. 232]% 
Banco Wspafol-Filipino vy. Palanca, 
37 Philippine 921, 985. 

“Tt will be observed that this mode 
of notification [So-called constructive 
or substituted service] does not in- 
volve any absolute assurance that 
the absent owner shall thereby re- 
ceive actual notice. The periodical 
containing the publication may never 
in fact come to his hands, and the 
chances that he should discover the 
often be very slight. 
| Iven where notice is sent by mail 
‘the probability of his receiving it, 
| though much increased, is dependent 
upon the correctness of the address 
to which it is forwarded as well as 
upon the regularity and security of 
the mail service, ... In the light of 
all these facts, it is evident that ac- 
tual notice to the defendant in cases 
of this kind is not, under the law, 
to be considered absolutely neces- 
Sary.” Banco Wspafiol-Filipino vy. 
‘Palanca, supra. 

[a] Fraud in failing to give ac- 
tual notice not shown.—Bower vy. 
| Stein, 177 Wed. 678, 101 CCA 299 [aft 


/notice may 


165 ed. 232). 
| 21. Iowa.—Smith vy. Griffin, 59 
Iowa 409, 18 NW 428, 

Ky.—Highland Land, etec., Co. vz 


Audas, 110 SW 825, 33 KyL 214, 
Nin Rogers vy, Binyon, 124 La. 95, 


S 991. 
Bq. 641, 33 A 1059, 


N. J.—Post y. Kirkpatrick, 53 N. J; 


Romer 1 OE cr are Se 
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by the entry of a general appearance by a duly 
authorized attorney for the mortgagor.22. And even 
as to the sale of the mortgaged property, there must 
be such constructive service as the statute directs, 
and an attempt to dispense with it altogether will 
result in invalidating the entire proceeding.?3 

[§ 1602] g. Return and Proof of Service. 
-ment cannot be rendered in a foreclosure suit where 
the return of the officer serving the writ is so defec- 
tive that it does not show, clearly and affirmatively, 
that process was regularly served on defendant, or 
- does not show the facts necessary to justify service 
by publication,?> or where it is not supported by 
affidavit, where that is required by the statute.?¢ 
However, a mere technical defect in the return of 
service in a foreclosure proceeding will not invali- 
date the judgment on collateral attack.?? 

Return to a writ of scire facias?® should show the 
time and manner of service and upon whom made.?® 
A return that the officer has made known to the 
mortgagor by honest and lawful men, ete., is suffi- 
cient to authorize the court to render judgment.®° 
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Judg- 
ment.°* 
in the return.*® 


and Service. 


duly served.®® 


Unlike ordinary process, its exigency is sufficiently 


Me toon v. Stanberry, 21 Oh. St. 
Philippine.—Banco Espafiol-Filipino 
v. Palanca, 37 Philippine 921. 


22. Clark vy. Lilliebridge, 45 Kan. 
567, 26 P 43. 
pean Endel v. Leibrock, 33 Oh. St. 


24. Montgomery v. Brown, 7 II. 
581; Belingall v. Gear, 4 Ill. 575. 

25. Clark v. Huff, 12 Iowa 606; 
Boyd v. Weil, 11 Wis. 58. 

26. McMillan v. Reynolds, 11 Cal. 
eee: Manning v. McClurg, 14 Wis. 


27. Rockwell v. Jones, 21 Ill. 279; 
Mooney v. Maas, 22 Iowa 3880, 92 
AmD 395. 
[a] Where the entry of service of 
a rule nisi “purports to be signed by 
one assuming to act as a deputy 
sheriff, and an affidavit of illegality 
is interposed to the levy of the exe- 
cution issuing upon the rule absolute 
‘based upon such service, which al- 
leges that the person purporting to 
act as a deputy sheriff was not in 
fact such an officer, and traverses 
his return, the sheriff and the person 
making the return as a deputy 
sheriff must both be made parties to 
the traverse, and where both are not 
made parties, there is no such attack 
upon the return as would justify, 
under the law, a judgment setting it 
aside, and on motion such a ground 
of illegality should be dismissed.” 
Southern States Phosphate, etc., Co. 
Wai Clark," 19 Ga. "As" +376," 91. SE 
5738. : 
28. See supra § 1596. 
29. Belingall v. Gear, 4 Ill. 575. 
30. Rockwell v. Jones, 21 Ill. 279, 
285 (“while by the modern practice, 
it is usual to return, that process 
‘*has been served by reading it to the 
defendant, and this is no doubt the 
better practice, still this return is 
strictly in conformity with the for- 


mer practice in England. 2 Lilly’s 
Entries, 399’). 
31. Williams v. Ives, 49 Ill. 512; 


McCourtie v. Davis, 7 Ill. 298; Cox v. 
McFerron, 1 Ill. 28; Haupt v. Davis, 
(9 Pa.) 2883 Lh aylor Vay VLoung, 'CL) Pa. 
81; Hartman v. Ogborn, 54 Pa. 120, 
93 AmD 679; Stevens v. North Penn- 
sylvania Coal Co., 35 Pa. 265; Magaw 
v. Stevenson, 1 Grant (Pa.) 402; 
Chambers y. Carson, 2 Whart. (Pa.) 
9; Warder v. Tainter, 4 Watts (Pa.) 
270; Compher v. Anawalt, 2 Watts 
(Pa.) 490; Gelston v. Donnon, 44 Pa. 
Super. 280; Freemansburg Bldg., etc., 
Assoc. v. Billig, 30 Pa. Super. 101; 
Stewart v. Oatman, 11 Pa. Dist. 635; 
Faunce v. Subers, 10 Phila. (Pa.) 411. 
See Brundred v. Egbert, 164 Pa. 615, 
30 A 503 (a judgment is only void- 
ahle and not void by reason of the 


fact that the first return to the writ 
was “‘Non est’). 

fa] Thus a motion for judgment 
will be refused where there is but 
one return of ‘nihil’ followed by an 
affidavit that the mortgagor not 
served died long before the fore- 
closure proceedings were instituted. 
Conshochochen Sav. Fund, etc., As- 
soc. v. Citron, 22 Pa. Dist. 738. 

{b] Where the address of a non- 
resident defendant is known to the 
sheriff, the return besides showing 
the proper service by mail should 
recite that the writ cannot be served 
on defendant within the state; the 
return should not be nihil habet. 
West Ward Bldg. Assoc. v. Dunn, 16 
Pa. Dist. 652; Brennen v. Redfern, 
11 Pa. Dist. 248. 

Effect of appearance see 
§ 1600. 

32. Faunce v. Subers, 1 WklyNC 
(Pa.) 248 (a judgment cannot be en- 
tered on two nihils’ until fourteen 
days after the return day of the 
alias). 

33. Hunsecker v. Thomas, 89 Pa. 
pt Davis v. Boggs, 34:°-Pa. Co. 
5s 


“The Act of 1705, which regulates 
proceedings to foreclose mortgages, 
gives the scire facias as the appro- 
priate writ for the purpose, and the 
practice since the passage of the 
act, one hundred and _ sixty-seven 
years ago, has made it effective by 
two returns of nihil when there 
could be no personal sevvice on the 
mortgagor. Judgments had thereon, 
consequently are and always have 
been, conclusive of the life of the 
mortgagor at the time of the returns, 
so that the contrary is not permitted 
to be averred as against the judg- 
ment. It rmaay be granted that this is 
a fiction, but in fictione juris equi- 
tas existit. This presumption was 
necessary in order to give entire 
efficiency to the Act of 1705. ... The 
act... was designed as a remedy 
against the mortgaged property 
equally in cases of inability to pay, 
or of neglect, or death. Of course 
the proceedings being substantially 
in rem, it became necessary to give 
the process which in form is in per- 
the effect of a personal 
PSs Taylor wv. "’Young, -71 Pa. 

sly ‘ 

[a] Contradicting affidavit. — 
Where the sheriff has made a return 
as to a mortgagor on both the origi- 
nal and alias writs of nihil habet, 
and judgment is entered thereon, the 
sheriff’s return cannot be contra- 
dicted by an affidavit that the mort- 
gagor was dead. Davis v. Boggs, 34 
Pa. Co. 285. 

34. Chahoon v. 16 


supra 


Hollenback, 


(2.6. ci} Wa 


satisfied by two returns of nihil and judgment may 
be entered thereupon.*! 
return of two nihils*? is conclusive on the point that 
the mortgagor is living.** 
against terre-tenants without naming them, the sher- 
iff’s return should state that the persons served 
are the terre-tenants of the land bound by the judg- 
The land should be specifically described 


Judgment rendered on the 


Where a writ is issued 


[§ 1603] h. Defects and Objections as to Process 
Although a total want or insufficiency 
of notice, in a foreclosure suit, may render the whole 
proceeding void,** yet a mere defect or irregularity, 
not going to the jurisdiction of the court, may be 
waived or cured by further proceedings had with- 
out objection,?? or by the receipt and retention of 
the surplus proceeds of the foreclosure sale.** And 
although, in the case of several defendants, want 
or insufficiency of service on some of them may 
render the decree void as to those defendants, it 
may still be valid and binding on those who were 


Serg. & R. (Pa.) 425, 16 AmD 587. ° 

385. Minier v. Saltmarsh, 5 Watts 
(Pa.) 293. 

836. Beecher v. Ireland, 46 Kan. 
97, 26 P 448; Casey v. McIntyre, 45 
Minn. 526, 48 NW 402; Taylor v. 
Beekley, 12 Pa. Dist. 452. 

[a] Effect on purchaser.—Where 
a tenant in common of premises sold 
on foreclosure has not been properly 
served with process, the purchaser 
cannot be compelled to complete his 
purchase. Cook v. Farnam, 34 Barb. 
iN Y.) 95, 12 AbbPr 359, 21.-HowPr 

6. 

37. Iowa.—Lindsey v. 78% 
Iowa 350, 43 NW 218. 

La.—Chase vy. New Orleans Gas 
Light Co., 45 La. Ann. 300, 12 S 308; 


Delano, 


Jouet v. Mortimer, 29 La, Ann. 
206. 

Mich.—Kerr v. Weeks, 191 Mich. 
652, 158 NW 181. 

Nebr.—Page v. Bresee, 92 Nebr. 


241, 138 NW 138. 
fin Y.—Youker v. Treadwell, 4 NYS 

Porto Rico.—Cintron v. Banco 
Territorial, 15 Porto Rico 495. 

Wis.—Pritchard v. Huntington, 16 
Wis. 569. 

38. Southard v. Perry, 21 Iowa 
488, 89 AmD 587. 
‘ 39. Ala.—Mims v. Mims, 85 Ala 
3. 

Colo.—Watkins v. Perry, 25 Colo. 
A. 425, 139, P 551. 

Ga.—Flannery v. Baldwin Ferti- 
lizer Co., 94 Ga. 696, 21 SE 587. 

Minn.—Holmes vy. Crummett, 30 
Minn, 28, 13 NW 924. 

Nebr.—Nelson v. Nebraska L. & T. 
Co., 62 Nebr. 549, 87 NW 320. 
ee Y.—Youker v. Treadwell, 4 NYS 

But see Taylor v. Beekley, 12 Pa. 
Dist. 452 (holding that, where no at- 
tempt at service was made on the 
mortgagor, a decree of foreclosure 
against the terre-tenant was 
void). a 

[a] Rule applied.—(1) Irregular 
or improper constructive service on 
a person who was not a necessary 
party to the action is no ground for 
setting aside the sale. Nelson v. 
Nebraska L. & T. Co., 62 Nebr. 549, 
87 NW 320. (2) Due service on the 
mortgagor who is in possession of 
part of the land makes the foreclo- 
sure effectual as to him, although 
there was no service on another per- 
son who occupied a dwelling house 
on the land as his tenant. Holmes 
v. Crummett, 30 Minn. 23, 13 NW 
924. (3) A junior lienor cannot avail 
himself of defective service upon the 
mortgagor. Johnson v. Putnam Fday., 
etc, Co., 167 App. Div. 99, 152 NYS 
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[§ 1604] K. Pleadings’? and Evidence*!—1. Bill, 
Petition, or Complaint—a. Form and Requisites— 
Defendant is entitled to service 


(1) In General. 
upon him of a complaint which 
vulnerable to general demurrer.*? 
sure of a mortgage is sought in 


should conform to the ordinary rules of chancery 
pleading, and is generally sufficient if it contains 
statement of all the facts essential to 
*s cause of action,*® and to connect the 
various defendants, if more than one, with the 
lability asserted under the mortgage,*4 and an ap- 
If the mortgage to 
be foreclosed is a second lien, reference to the 


a proper 
complainant 


propriate prayer for relief.‘ 


40. Generally see Pleading [31 
€ye 1]: 

In equity see Equity § 374 et seq. 

41. Generally see Evidence 22 
Cmsee pel 


In equity see Equity § 691 et seq. 

42. Quackenbush v. Darrough, 44 
Cal. A. 564, 186 P 1044 (complaint 
Sufficient in that behalf). 

43. Lincoln Mortg:,' ete., Co. v. 
Hutchins, 55 Nebr. 158, 160, 75 NW 
538 (‘‘The essential facts upon which 
the right of recovery depends should 
be stated in the pleading’). And see 
Seer infra this note; and infra note 


{a] “In a bill to foreclose the 
important elements are the notes, 
trust deed, default and_ parties.” 
Greenleaf v. Feinberg, 210 Ill. A. 
271,° 281, 

{b] “It is not required in an 
action of foreclosure to state in de- 
tail every fact required by law to 
make the mortgage valid. The al- 
legation that the defendant exe- 
cuted and delivered to the plaintiff 
a mortgage upon specified property 
is a sufficient allegation of the 
validity of the mortgage and of every 
act required to be done by either 
party thereto to make that mortgage 
valid. It is not necessary to al- 
lege evidentiary facts. Only ulti- 
mate facts should be pleaded. On 
the trial it is necessary, of course, 
to prove every fact required to make 
the mortgage valid and enforceable.” 
Ortiz v. Garcia, 15 Philippine 192, 


196. 
[ec] Complaint held sufficient.—A 
complaint in an action against the 


trustee in a deed of trust and the 
widow of the mortgagor, alleging 
the making of a note by the hus- 
band to plaintiff executors’ testa- 
tor, setting out a copy, and that there 
was due and unpaid a_é specified 
amount, and alleging execution of 
a deed in trust by the maker of 
the note, since deceased, and his 
wife, conveying to defendant trustee 
certain lands belonging to the wife, 
and that the payment of the sum 
was secured by the deed of trust, 
asking for foreclosure, stated a good 
cause of action. Geitner v. Jones, 
Lis Ne ©! 59 1,7 92. "SH 14932 

44. Fenno v. Sayre, 3 Ala, 458; 
Lee v. J. S. Chick Inv. Co., (Mo.) 
240 SW 129; Mettlar v. Conover, 
(CN. J. Ch.) 65 A 464; Neil v. Union 
Nat. Bank, 72 Okl. 116, 178 P 659. 

[a] A demurrer was properly 
overruled where it did not appear 
‘on the face of the bill that plain- 
tiffs were proceeding against the 
wrong defendants. Wall v. Bois- 
gerard, 19 Miss. 574. 

[b] Copies of the constitution 
and by-laws of a building associa- 
tion need not be exhibited in its 
complaint to foreclose a mortgage, 
nor, if exhibited, will they be con- 
sidered part of the complaint. New- 
man v. Ligonier Bldg., etc., Assoc., 
97 Ind. 295. 

45. Prayer for relief see 
§ 1621. 

46. 


infra 


See cases infra this section. 
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is at least in- 
Where foreclo- 
equity, the bill 


Verification.®+ 


fa] MNiugtrations.—(1) Tf the 
junior mortgagee admits the lien and 


priority of the senior mortgage, he 
must offer to pay or redeem it. 
Fenno v. Sayre, 3 Ala. 458. (2) It 


is not ordinarily necessary to call 
on the prior morcgagee for an 
answer as to the amount due on his 
mortgage, that being left for settle- 
ment before the master. Boyd v. 
Dodge, 10 Paige (N. Y.) 42. (3) If 
the junior mortgagee claims’ the 
rights of a bona fide purchaser of 
the property without notice of the 
senior lien, he must deny such notice 
in his. bill wilarris avveh ly ee aise 
(N. Y.) 421. 

[b] Where, after a decree of fore- 
closure of the senior mortgage, a 
junior mortgagee files a bill with 
the object of having the benefit of 
such decree, and also to foreclose 
against other parties defendant, who 
should have been parties to the first 
bill but were™ not joined, the 
junior encumbrancer’s bill will be 
good as an original bill against the 
first mentioned defendants, and as a 
supplemental bill as to the others. 
Griggs 4VS “Detroit, sete eR. Co.) 410 
Mich. 117. 

47. See supra § 1012. 

48. Manley vy. Union Bank, 1 Fla. 
160; Alcala del Olmo v. Fernandez, 
9 Porto Rico 443. 

{a] In North Dakota plaintiff 
brought an action to foreclose a 
real estate mortgage. The com- 
plaint was in’the usual form. In 
attempting to allege in the com- 
plaint that the mortgagee had exe- 
cuted and delivered to. the attorney 
foreclosing the mortgage a power of 
attorney, authorizing him to fore- 
close, in accordance with the pro- 
visions of Rev. Codes (1905) § 7455 
which reads: “It shall be unlawful 
for any agent or attorney of any 
mortgagee, assignee, person or per- 
sons, firm, corporation, executor, ad- 
ministrator, trustee, or guardian, 
owning or controlling any real estate 
mortgage to foreclose the same until 
he shall receive a power of attor- 
ney from such mortgagee, assignee, 
person or persons, firm, corporation, 


executor, administrator, trustee or 
guardian, authorizing such foreclo- 
sure, and in foreclosure proceedings 


by action the possession of such 
power of attorney shall be alleged in 
the complaint,’ it was. alleged: 
“That, prior to the commencement of 
this action, plaintiff executed and 
delivered to R. H. Grace, an attor- 
ney at law, of the city of Mohall, 
North Dakota, duly authorizing and 
empowering him to take all proceed- 
ings necessary for the foreclosure 
of plaintiff's said mortgage and the 
collection of plaintiff's said debt, and 
to commence and maintain this 
action.’’ it. was cheldje(@)ee hat, 
under the provisions of Rev. Codes 
(1905) § 6869, the pleading should 
be construed liberally, with a view 
to substantial justice between the 
parties; (b) that this case in a 
marked degree calls for the applica- 
tion of such -rule, particularly as 


not be sworn to.°? 
complaint for foreclosure of a mortgage cannot 


eer i§ 1604 


senior mortgage may or may not be necessary 
according to the relative equities of the parties.*® 
If the proceedings on foreclosure are specially de- 
seribed and regulated by statute,** it must be pri- 
marily resorted to as the guide for determining the 
form and sufficiency of the complaint.*® 

Separate counts.*® 
or installments secured by the same mortgage may. 
be united in one count, or must be separately 
counted on, is a matter as to which the practice 
varies in different jurisdictions.°° 


Whether or not several notes 


Usually a bill for foreclosure need 
It has been held that a bill or 


the attention of neither the court 
nor plaintiff was called to the omis-" 
sion of the words “power of attor- 
ney” which could readily have been 
supplied by amendment on the trial; 
(ec) * that, ‘such allegation, notwith- 
standing the omission of the words 
“power of attorney,” is a sufficient 
compliance with the statute referred 
to, as it contains enough fully to 
apprise defendant that the attorney 
possessed such power of attorney. 
Hocksprung v. Young, 27 N. D. 322, 
324, 325, 146 NW 547 (“mo person, 
of any ordinary degree of intelli- 
gence, knowing of the requirement 
of the statute as to pleading the 
power of attorney, could read para- 
graph 6 of the complaint and fail 
to understand what the pleader had 
attempted to state therein. It states 
that the plaintiff had executed and 
delivered to Grace, an attorney at 
law, something which is not named, 
but which is described as duly au- 
thorizing and empowering him to 
take all necessary proceedings for 
the foreclosure of the mortgage in 
question and the collection of the 
debt secured, and to commence and 
maintain this action; and this, while 
not a perfect statement of the facts 
attempted to be stated, is sufficient 
to apprise the defendant of the fact 
of the possession of the power of 
attorney; and in the absence of a 
demurrer, any motion or objection 
apprising the plaintiff of the omis- 
sion must be held sufficient. To 
hold otherwise would be in fact de- 
feating justice on the flimsiest kind 
of a technicality’’). 

[b] In Porto Rico a complaint 
for foreclosure was held insufficient 
for failure. to comply with the pro- 
visions for the execution of Mortg. 
L. Regulations art 169. Llompart v. 
judge Humacao Dist., 28 Porto Rico 
211. 

[c] In Vermont a _ statute pro- 
viding for foreclosure by petition 
does not require the fullness and par- 
ticularity required by a bill in 
equity; a general and comprehen- 
sive statement of ultimate facts, con- 
stituting the ground of right and li- 
ability, is sufficient. Sprague v. 
Rockwell, 51 Vt. 401. 

49. General theory and requisites 
of separate counts see Pleading [31 
Cyc 116 et seq]. 

50. See statutory provisions; 
cases infra this note. 

[a] Thus (1) in Indiana there 
need not be separate counts for the 
separate notes, Hannon y. Hilliard, 
101 Ind. 310; Collins v. Frost, 54 
Ind. 242. (2) In Missouri the rule 
is otherwise. Dewey vy. Leonhardt, 
37 Mo. A. 517. See further infra 
§ 1609 text and notes 9 [da]; 20: 
Verification generall see 
378; Pleading [31 Cyc 526 


Atwater v. Kinman, Harr. 
(Mich.) 248, 245 (‘‘Where no pre- 
liminary order is required it is not 
necessary that the bill should be 
sworn to, although the answer under 
oath is not waived. This is not re- 


and 
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* By CHARLES C. Moorn (§§ 1604-1679). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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be verified by an agent or attorney of plaintiff,®* 
although by construction of a statutory provision 


the contrary has been held.®4 


[§ 1605] (2) Muitifariousness and Misjoinder.®5 
While multifariousness means the joining together 
improperly in one bill of complaint, distinct and 
thereby 
them,°® it is often impossible to declare any fixed 


independent matters, and 


quired by the English practice, or 
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confounding 


the lots are afterward conveyed to 


by the rules of this court, as they | different grantees, a bill to foreclose 


now stand’’). 

53. Purdon vy. Carrington, 31 Oh. 
St. 168. 

54. See case infra this note. 

[a] A code provision authorizing 
the verification of a pleading by an 
attorney is not restrained to actions 
, at law, but extends to_ suits in 
equity, and therefore entitles an at- 
torney to verify pleadings in fore- 
closure suits, Cropsey v. Wiggen- 
horn, 3 Nebr. 108, 116 (‘In this case 
we are asked to hold, that an attor- 
ney holding an instrument for the 
payment of money, where relief is 
sought in equity, cannot verify the 
pleading. We cannot give so nar- 
row a construction to the code, and 
must hold, that in all cases an agent 
or attorney having in his posses- 
sion, as such agent or attorney, such 
instrument for the payment of 
money, may verify a pleading, where 
such instrument constitutes the sub- 
stantive cause of action, and this is 
true whether the relief is sought at 
law or in equity”). 

55. Multifariousness and mis- 
joinder generally see Actions § 263; 


Equity §§ 427-452; Pleading [31 Cyc 
120; 121). 
56. Lehigh Zinc, etc., Co. v. New 


Jersey Zinc, etc. Co., 43 Fed. 545. 
And see Equity § 427. 

57. Rountree v. Satterfield, 211 
Ala, 464, 100 S 751; Hitt Lumber 
Co. v. Cullman Property Co., 189 Ala. 
13, 66 S 720. 

58. See statutory provisions. 

{a] In Alabama (1) “prior to the 
enactment of the Code of 1907, and 
section 3095 thereof, the general rule 
of multifariousness in this jurisdic- 
tion was the same as in England. 
Pertinent provisions of the statute 
are that a bill is not multifarious 
which seeks: (1) Alternative or in- 
consistent relief growing out of the 
Same subject-matter; or (2) founded 
on the same contract or transaction; 
or (3) relating to the same property 


between the same _ parties. Code 
(1907) § 38095.” - Rountree v. Satter- 
field, 211 Ala. 464, 466, 100 S 751. 


(2) Under the statute above cited a 
bill to foreclose the mortgage was 
upheld where it sought respective ac- 
countings. against three purchasers 
of timber for the several wastes com- 
mitted and conversions of timber 
with notice of the mortgage, and to 
charge each respective defendant 
with his separate and respective li- 
ability as incident to the relief of 
foreclosure. Rountree y. Satterfield, 
supra. - 

59. See court rules. 

[a] In Manitoba “General Rule 
250 authorizes the joining of several 
causes of action. And, apparently, 
where there are several defendants, 


it is not necessary that every de- 
fendant should be interested in all 
the relief claimed.” Day v. Rut- 


ledge, 12 Man. 290, 297. 

60. [a] When foreclosure bill is 
multifaricus.—(1) A bill against sev- 
eral defendants must relate to mat- 
ters of the same nature connected 
with each other, and in which all de- 
fendants are concerned, although their 
rights may be distinct. Mobile Sav. 
Bank v. Burke, 94 Ala. 125, 10 S 328; 
Mix v. Hotchkiss, 14 Conn. 32; Olin 
v. Arendt, 35 App. Div. 529, 54 NYS 
820; Brinkerhoff v. Brown, 6 Johns. 


Gh. (N.Y: 13895 Whaley v. Daw- 
son, 2 Sch. & Lef. 367. (2) Where 
two mortgages, each covering a 


separate lot and securing a different 
loan, are executed by one party, and 


both mortgages in one suit, making 
the grantees defendants, is multi- 
farious. Eastern Bldg., etc., Assoc. 
v. Denton, 65 Fed. 569, 18 CCA 44. 
(3) Where a bill to foreclose and to 
redeem a prior mortgage is brought, 
a plea and proof that plaintiff's mort- 
gage does not cover the tract sought 
to be redeemed shows the bill to be 
bad for multifariousness. Bel py: 
Woodward, 42 N. H. 181. (4) Where 
the mortgagee and plaintiff in fore- 
closure is also the executor of the 
deceased mortgagor, if the former 
asks for an administration of the 
estate, even partially, without join- 
ing himself in his fiducuary capac- 
ity as plaintiff, the bill will be multi- 
farious.. Trimmer v. Todd, :52.N. J. 
Eq. 426, 28 A 5838. (5) The intro- 
duction in a bill of foreclosure of 
a suit On an open account and ar- 
bitration and award is sufficient to 
render the bill multifarious. Santa- 
cruz v. Santacruz, 44 Miss. 714. 


61. [a] A bill is not multifarious 
(1) because it asks first for the 
reformation of the mortgage and 


then for its foreclosure as reformed 
(Hutchinson vy. Ainsworth, 73 Cal. 
A52,0115. P82, 2 | AmSR: 823) 5° 1 €2)) 
nor because it asks for foreclosure 
and also the appointment of a re- 
ceiver (Carling v. Seymour Lumber 
Conwell 3. Bed. ~ 483.5 SYN CCAM 1D) e539 
nor where a surety, who has given 
a mortgage to secure the principal’s 
debt and received from the principal 
counter security in the form of a 
mortgage on the latter’s property, 
files a bill to foreclose the latter 
mortgage and redeem the former 
(Sehramiv. Armstrong, 19U. ©. @F_B: 
679)s (4) A bill of foreclosure 
by several mortgagees against de- 
fendants claiming either title to 
or liens upon the several tracts con- 
stituting the mortgaged premises 
was held not to be multifarious, al- 
though the mortgages were executed 


by different persons at _ different 
times. Mix v. Hotchkiss, 14 Conn. 
32. (5) A bill against the mortga- 


gor and a grantee from the latter 
who gave a second mortgage to the 
original mortgagee of that portion 
of the premises purchased is not 
multifarious, although it seeks a 
foreclosure of both mortgages. 
Waters v. Hubbard, 44 Conn, 340, 
348 (‘The bill is brought to accom- 
plish one object—the extinguishment 
of the equity of redemption. Both 
respondents are interested in that, 
and both are properly made parties’’). 
(6) A bill asking foreclosure and 
other equitable relief is not multi- 
farious because the interests of the 
different respondents are in separate 
portions of the mortgaged premises, 
nor because relief is prayed for 
which does not affect all respond- 
ents. Middletown Sav. Bank  v. 
Bacharach, 46 Conn. 513. Gime as 
mortgagor’s suit to foreclose a mort- 
gage, enjoin a subsequent purchaser 
from selling the land, enjoin the 
holder of a subSequent security deed 
from selling it thereunder, and to 
have plaintiff's mortgage declared 
superior to such security deed, al- 
though through collusion with the 
clerk it was recorded after the se- 
curity deed, was held to state an 
equitable cause of action and was 
not subject to demurrer. Cook v. 
Georgia Fertilizer, etc., Co., 154 Ga. 
41, 113 SE 145, (8) A petition for 
equitable foreclosure by the mort- 
gagee against the mortgagor and 
the holder of one of the notes se- 
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or abstract rule that will determine in all cases 
whether or not a bill is multifarious,®’ especially 
in view of a statute’®’ or a rule of court.®® 
must be taken to avoid the charge of multifarious- 
ness or misjoinder of causes of action, and in the 
subjoined notes cases are cited where the bill 
was®? or‘ was not®! objectionable on that ground. 
The test to be applied in order to determine 


Care 


cured by the mortgage is not ren- 
dered multifarious because of a 
prayer for a decree to enforce a 
special agreement between the mort- 
gagee and the holder of the trans- 
terred note that the former’s indebt- 
edness secured by the mortgage 
should be first satisfied from the 
proceeds of the mortgaged prop- 
erty. Willingham v. Huguenin, 129 
Ga. 835, 60 SE 186. (9) Multifari- 
ousness does not result from join- 
ing as defendants third parties, for 
the purpose of cutting off their 
equities in the mortgaged premises. 
Greither v. Alexander, 15 Iowa 470. 
{[b] Allegaticns as to interests or 
liens of third persons.—A bill is not 
multifarious because it alleges that 
certain parties, made defendants, 
claim to have interests in or liens on 
the property, and prays that they be 
declared subject to the mortgage. 
Commercial Bank v. Sandford, 99 
Fed. 154; Cressee v. Security Land 
Imprew'Cos iGNey Jee .Chejemoo) eae 45s 
See Metropolitan Trust Co. v. Colum- 
bus; ete. RR. Co:, 93 ekedn 6389s (the 
question whether one conceded to 
hold the legal title to property mort-, 
gaged by ano}her has any beneficial 
interest therein, or merely holds the 
title as trustee for the mortgagor, 
may be litigated in a suit to fore- 
close the mortgage as incidental to. 
the relief sought, and the bill is not 
multifarious because it joins such 
legal owner as a defendant and pre- 
sents the issue for determination). 
[ec] Foreclosing original mort- 
gage and mortgage from third per- 
son tcogether.—Where the mortgagee 
releases part of the land covered by 
his mortgage, and takes a mortgage 
from a third person as further se- 


curity for the same debt, he may 
foreclose both mortgages in one 
action. Security L. & T. Co. v. Mat- 


tern, 131 Cal. 326, 63 P 482. X 

{d] Uniting separate debts se- 
cured by same mortgage.—There is 
no multifariousness or misjoinder in 
uniting in the same action two or 
more separate debts where all are 
secured by the same mortgage. 
Pearce v. Watkins; 5 De G & Sm. 
315, 64 Reprint 1132; Kelly v. Ardell, 
Lier erantaChar (Ont) mou: : 

[e] Foreclosure and judgment for. 
deficiency.—(1) Where the complaint 
asks foreclosure aS against all of 
several defendants, and judgment for 
deficiency against the mortgagor 
alone, it is not objectionable as im- 
properly uniting different causes of: 
action. Connecticut Mut. L. Ins. Co, 
v. Cross, 18 Wis. 109. Contra Faesi’ 
Ve 1G oetz,, lb Wish S2edt Canvas ve 
Wheeler, 14 Wis. 281 (both decided 
prior to the act of 1862). (2) A 
petition under the code to foreclose 
a mortgage held by plaintiff as col- 
lateral security for a principal debt 
may set out the collateral note of' 
the mortgagor, and also the note of 
the principal debtor, and claim judg- 
ment against the makers of bo.h 
for deficiency, without being de- 
murrable for misjoinder of causes. 
Hastings First Nat. Bank v. Lam- 
bert, 63 Minn. 263, 65 NW 451. (3) 
Several causes of action were not 
improperly united where, under the’ 


circumstances stated in the com- 
plaint, the foreclosure of a mort- 
gage was sought against one 


defendant and a judgment for de- 
ficiency against both defendants. 
Whiting v. Cloughston, 73 Minn. 6, 
75 NW 759. (4) Where a bill prays 
for foreclosure of a mortgage exe- 
cuted by one defendant and for a’ 
deficiency decree against him, but 


74 [42 C.J.] 
whether a complaint states more than’ one cause 
of action is whether, looking at the whole plead- 
ing, there is more than one primary right pre- 
sented thereby for vindication.°? A complaint 
stating a cause of action against a mortgagor 
for foreclosure®*® and against subsequent  en- 
cumbraneers for impairing security by cutting trees, 
ete.,°4 is not subject to demurrer for misjoinder 
of causés of action.®’ A bill of foreclosure is bad, 
for misjoinder of parties and for multifariousness, 
where persons are made defendants thereto who 
claim title adversely to the mortgagor and com- 
plainant®* and the latter seeks in that suit to 
litigate and settle his rights.** 

{§ 1606] b. Allegations—(1) In General. A bill 
or complaint for the foreclosure of a mortgage 
will in general be sufficient if it states correctly 
the title of the cause, the name of the court, and 
the venue of the action,®* gives the names of the 
parties to the suit and the facts showing plaintiff 
to be entitled to maintain the action,®® and al- 
leges the execution and delivery of the mortgage’ 
and of the note or other obligation secured by 
it, and its date and amount,’ when and where 
it was recorded, if this 1s necessary to fix notice 
on third parties,’? a deseription of the premises 
covered by the mortgage;’* and the time of ma- 
turity of the debt secured, the amount claimed to 
be due, and the nonpayment or default upon which 
the right of action accrued."* While it has been 
held that, where the suit is against the mort- 
gagor, it is not necessary specifically to allege that 
he is the owner of the mortgaged premises,*° where 
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the action is against a purchaser of the mort- 
gaged premises, or any defendant other than the 
original mortgagor, there must be allegations to 
connect him with the suit and show the liability 
of the property in his hands;’® but an averment 
that a party ‘‘did execute’’ a deed is equiva- 
lent to an averment of delivery and acceptance 
thereof.77 The allegations of the bill or com- 
plaint must be distinct and specific,’® and not in 
the form of mere conclusions of law.7® It is not 
usually necessary to anticipate any defenses;*° for 
example, it is not incumbent on plaintiff to allege 
that defendant consented to an extension of time 
for payment of the mortgage debt.°4 And al- 
though an accounting is prayed, it is not necessary 
that the items of the prospective account should 
be anticipated and set forth in the bill.8? Gen- 
erally complainant in foreclosure need not set forth 
any other liens which he may have.*? But if he 
comes into court with a mortgage which has 
been released, and claims that the release was pro- 
cured by fraud and that the debt is still due, he 
must clearly allege the facts constituting the 
fraud.** <A senior mortgagee is not bound to aver 
and prove that his rights have not been defeated 
in a prior action by a junior encumbrancer;** but 
if he has taken a new mortgage in substitution 
for the old, it may be necessary for him to al- 
lege the continuation of the lien of his original 
mortgage, as against an intervening lien.8® If com- 
plainant demands judgment on the note or debt and 
foreclosure of the mortgage, the failure of the bill 
to make a case for foreclosure may still leave 


does not pray for a decree of any 
kind against another defendant, al- 
legations made regarding liability of 
the latter may be regarded as sur- 
plusage. Skelton vy. Kintner, 2 Ind. 
476 4 


{f] In Montana a complaint ask- 
ing. judgment on a note, and the 
foreclosure of a mortgage given to 
secure it, states but one cause of 
action; and where the mortgage is 
void, plaintiff is entitled to judg- 
ment on the note. American Sav., 
etc., Assoc. v. Burghardt, 19 Mont. 
3238; 329,48 P 391, 61-;AmSR 507 
(‘Under our practice there is but 
one court, with common-law and 
equity powers; one form of action; 
and, if there were several causes 
of action arising on contract stated 
in the complaint, it would not be 
bad on that account, but plaintiff 
im such case could recover, and ought 
to be permitted to recover, whatever 
relief it shows by its evidence it was 
entitled to under any allegation of 
the complaint’’). 

tg] In New York two causes of 
action are not improperly united in 
a complaint, in an action to fore- 
close a mortgage, where it contains, 
in addition to the allegations nec- 
essary to entitle plaintiff to a judg- 
ment of foreclosure and sale, allega- 
tions showing the liability of one 
of the defendants on a bond given 
as collateral security to the extent 
of a sum stated for the payment of 
the principal debt. Hochstein — v. 
Schlanger, 150 App. Div. 124, 134 
He 704 [aff 208 N. Y. 513, 101 NE 

{h] In North Carolina, in the 
foreclosure of mortgage with power 
of sale, plaintiff may unite in the 
same action a demand for foreclo- 
sure with one for judgment for the 
amount of the debt and for the pos- 
session of the property. Martin v. 
McNeely, 101 N. C. 634, 8 SE 231; 
Robinson v. Willoughby, 67 N. C. 84. 
. [i] In Texas ‘‘there is not, neces- 
sarily, a misjoinder of parties or 


of actions because different judg- 
ments are prayed for against the 
several defendants. 
be an identity of 
parties to authorize their joinder.” 
McCormick v. Blum, 4 Tex. Ciy. A. 
9, 16, 22 Sw 1054, 


62. Herman vy. Felthousen, 114 
Wis. 423, 425, 90 NW 4382 (‘There 
may be many, minor subjects, and 


facts may be stated constituting in- 
dependent grounds for relief, either 
as between the plaintiff and all the 
defendants, or the former and one of 
the latter, or between defendants, 
and there be still but a single pri- 
mary purpose of the suit, with which 
all the other matters are so con- 
nected as to be reasonably considered 
germane thereto,—parts of one en- 
tire Subject, presenting to the court 
but one primary ground for invoking 
its jurisdiction, That was the rule 
before the Code, and it was preserved 
thereby in unmistakable language, 
as this court has said on many occa- 
sions’’). 

63. Robinson v, McMaster, 108 
S. C. 384, 94 SE 879. 

64. Robinson v. McMaster, supra. 

Subsequent encumbrancers as par- 
ties see supra § 1580. 


65. Robinson v. McMaster, 108 
S. C. 384, 94 SE 879. 

66. See cases infra note 67. 
Adverse claimant as party see 


supra § 1577 


67. Dial v. Reynolds, 96 U.S. 340, 
24 L. ed. 644; Grosscup v. German 
Say., etc., Soc. 162 Fed. 947. <A,. 


see infra § 1781. 

68. Duncan v. Geary, 10 Grant Ch. 
(Ont.) 34 (the bill need not state 
that the property or the parties are 
within the jurisdiction of the court; 
if necessary that will be presumed 
in favor of the bill until the contrary 
appears). 

69. See infra § 1614. 

Names and description of parties 
see Banity § 395; Pleading [31 Cyc} 


70. See infra § 1607 text and note 


oy 


Sie 
71. See infra § 1609. 
There need not 72. See infra § 1608. 
interest in the 73. See infra § 1612. 
74. Coulter v. Bower, 11 Daly 208, 


2 NYCivProce 322, 
Tower v. White, 
395; Bethel v. 
446, 30 P 734, 
16138. 

[a] Necessity and form of ellega- 
tion for attorney’s fees.—Thrasher 
V.., Moran;7 146" Cal, (633,. 031. Pao 
White v. Allatt, 87 Cal. 245, 25 P 
420; Riverside First Nat. Bank v. 
Holt, "Sin Cal” 158) 225. 2 aes 


64 HowPr 132; 
10", Paige “CGN. YY.) 
Robinson, 4 Wash. 
And see infra §§ 1611, 


75. Watts v. Wright, (Iowa) 206 
NW 668. 
76. U. S.—Metropolitan Trust Co. | 


v. Columbus, etc., R. Co., 93 Fed. 689. 
a7 ple Baer vy. Knewitz, 39 Ill. <A. 
Ind.—Easter v. Severin, 64 Ind. 375. 
N. J.—Pettingill v. Hubbell, 53 
Nid. aq. 584; 32) A 76: 
Tex.—Del Rio Bldg., etc.,. Assoc. 
Ve wing ih Tex, (129) lo. i Wit ae 
77. Kirby v. Baker, 213 Ala, 12, 
104 S 128. 
78. Barnes v. Chicago, etc., R. Co., 
2 F. Cas. No. 1,016; 8 Biss. 514 [aff 


Aaa. Sy Lint SCt 42048,” 30. Tis veds 
79. Fletcher v. Holmes, 25. Ind. 
458. See generally Equity § 407. 


Rule applied,see infra § 1613 text 
and note 48 [a] (2). 

80. Meyer v. Lathrop, 73 N. Y. 
315; Blair v. Guaranty Sav. Loan, 
etc.) Co, b4) Lexy (CivenrA oP 4435 ales 
SW 608. 

MacDonald v. Slawson, 108 
127, 177. NYS 465 [aff 182 


81. 
Mise. 
NYS 935 mem]. 

82. Greenleaf v. Feinberg, 210 Ill. 
A, 271 


83. Field v. Hawxhurst, 9 HowPr 
GNB VY. 055 

84 Reagan v. Hadley, 57 Ind. 509; 
Stoner v. Reading, 29 N. J; Haq. 152. 

ate Krutsinger v. Brown, 72 Ind. 


86. 88 Ind. 106. 


— 


State v. Beal, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee ee 
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enough to justify a judgment for 


a decree of foreclosure on a bill which shows a 


right to foreclose against all of 


ants will be affirmed, although the averments in 
the bill do not authorize a personal judgment 
So a complaint for 
‘the foreclosure of a mortgage and the appoint- 


against some of defendants.®* 


ment of a receiver, sufficient for 


not for the latter, is good on demurrer.®® 

A writ of scire facias®® for the foreclosure of a 
mortgage serves the purpose both of a writ and of 
a declaration, and must contain all averments nec- 
essary to a good declaration,®! although it seems 
that the want of a necessary averment may be sup- 


plied by the precipe.% 


Insolvency of the mortgagor is an unnecessary 


87. Taylor v. Hearn, 131 Ind. 537, 


81 NE 201; Hichbredt v. Angerman, 
80 Ind. 208. 

88. Vancleef v. Britton, 45 Ind. 
A. 388, 90 NE 1034 


89. Baxter v. Ft, Payne Co., 182 
Ala. 249, 62 S 42; Cottrell v, Atna 
Meeotiass Os, Ones od ae 

[a]. “The, defects, if any, should 
have been pointed out in the motion 
for the appointment of a receiver.” 
Baxter v.- Ft. Payne. .Co., 182 Ala. 
249, 252, 62 S 42. 

90. See supra § 1596. 

91. Osgood v. Stevens, 25 Ill. 89; 
Connery. Peo. 20) Ls; 38ls Day .v- 
Cushman, 2 Ill. 475; Marshall v. 
Maury, 2 fll. 231; Childs v. Eastburn, 
1 Blackf. (Ind.) 118; Swift v. Al- 
Ov aorae Bldg., ete., Assoc., 82 Pa. 


{a] A scire facias requires de- 
fendant to show cause why the mort- 
gaged premises should not be taken 
in execution for payment of the 
mortgage debt; it is insufficient if 
it merely requires him to show cause 
why plaintiff should not have judg- 
ment for his debt. Childs v. East- 
burn, 1 Blackf. (ind.) 118. 

[b] A scire facias by the assignee 
of a mortgage, which is only for the 
life of the mortgagee, need not aver 
that he is living. Clearwater v. Rose, 
1 Blackf. (Ind.) 137. 

* 92. Beittenmiller v. Cooper, 23 Pa. 
Dist. 1118 (applied as to allegation 
of maturity of mortgage by reason 
of nonpayment of taxes and interest). 

[a] Description of land.—(1) Al- 
though service of scire facias Is 
waived by agreement, it is a fatal 
defect if the land is not described in 
the precipe, or in the agreement or 
judgment, Wilson v. McCullough, 19 
Pa. 77. (2) But where service is 
waived and the precipe describes the 
mortgage and its record, and the land 
is sold under a levari facias whicn 
fully describes the land, the judg- 
ment cannot he attacked because no 
description of the land was filed in 


the case. Gelston v. Donnon, 44 Pa. 
Super. 280. 

“Precipe”’ defined see Process [32 
Cyc 426]. 

93. Rountree v. Satterfield, 211 
Ala. 464, 100 S 751 (a mortgage 
foreclosure bill seeking to charge 


with liability the purchasers of tim- 
ber from the mortgaged lands with 
notice of the mortgage). 

94 Jocelyn v. White, 201 Ill. 16, 

66 NE 327; Menard v. Marks, 2 Ill. 
25; Sperry v. Dickinson, 82 Ind. 132; 
Shin v. Bosart, 72 Ind. 105; Cecil v. 
Dynes, 2 Ind. 266. 
' fa] Correction of mortgage.—On 
foreclosure of a mortgage which, as 
originally given, misdescribed the 
property, but was afterward cor- 
rected by agreement of the parties, 
the facts as to the correction should 
be pleaded in the bill. Haaren v. 
Lyons, 132 N. Y. 551, 30 NE 866. 

[b] Indorsements.—A complaint to 
foreclose a mortgage is not aided by 
indorsements appearing on the mort- 
Bage, to which it makes no refer- 
ence. Nichol vy. Henry, 89 Ind. 54, 
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the debt;®” and 


several defend- 


the former but 
ence.®° 


described with 


[42 C.3.] 75 


averment in a suit to foreclose and enforce pay- 
ment from the property, irrespective of whether 
it was in the possession of the mortgagor or of 
third parties with notice.®% 

[§ 1607] (2) Mortgage and Debt Secured—(a) 
Description of Mortgage. 
the bill or complaint to set out the mortgage word 
for word,®? but a copy of it should be filed in 
the cause and incorporated in the bill by refer- 
The mortgage, if it is set out, must be 
copied accurately, and if it is described, must be 


It is not necessary for 


exactness.°° The execution, ac- 


knowledgment, and delivery of the mortgage must 
be distinctly alleged®’ although the courts have not 


been technical as to the form in which the fact 


{c] Bill asking’ reformation of a 
mortgage and its foreclosure as re- 
formed should contain the mortgage. 
Figart v. Halderman, 59 Ind. 424. 

95. Whitaker v. Middle States 
Loan, Jete., -.Co.,. tivsApp.i@D.1€.) 20385 
Moore v. Titman, 33 Ill. 358; Knight 
v. Heafer, 79. Tll. A. »874; Scott) v. 
Zartman, 61 Ind. 328; Cook v. White, 
47 Ind. 104; Hiatt v. Goblt, 18 Ind. 
494;. Herren, v. -Clifford, 18 Ind. '411; 
Ellis -v. Miller, 9 Ind. 210; Triplett v. 
Sayre,.3 Dana (Ky.) 590. 

[a]. In Pennsylvania, where a 
rule of court provides that plaintiff, 
in an action on a mortgage, may file, 
in lieu of a copy of the mortgage, a 
reference to the place where it may 
be found of record, if the przecipe 
contains such reference, and this has 
been carried into the continuance 
docket, and appears on the face of 
the record, it will be sufficient to en- 
title him to judgment for want of a 
sufficient affidavit, of defense. Smith 
v. Weyant, 4 Pa. Co. 386. 

{b] Certification of copy.—A bill 
to foreclose, which contains a copy 
of the mortgage certified by plaintiff's 
attorney, is demurrable, as he is not 
the proper person to certify. Browne 
v. Browne, 17 Fla. 607, 35 AmR_ 96. 

[c] By amendment.—In a mort- 
gage foreclosure: proceeding, special 
demurrers based on the ground that 
no copy of the» mortgage was at- 
tached to the petition were suffi- 
ciently met by amendment. Moughon 
v. Masterson, 140 Ga. 699, 79 SE 561. 

{dj} Complainant averring no other 
interest than that of a bondholder, 
his bill neither containing nor hav- 
ing appended to it a copy of one of 
the bonds or of the mortgage, and 
making no reference to the place 
where the latter was recorded, was 
insufficient to enable the court to 
determine what his rights were un- 
der the bonds and mortgage upon 
which he relied. Wagner v. Phila- 
delphia; , ete; “AR. Co.,. 233 . Pa. 114, 
81 A 944, AnnCas1913B 536. 

fe] Muniments of mortgagor’s 
title need not be filed. Lentz v. 
Louisville, etc., Assoc., 8 Ky. Op. 3382. 

96. McFadden v. Fortier, 20 Ill. 
509 (where the mortgage is described 
in the complaint as not under seal, 
a mortgage having a seal will not 
be admissible in evidence). 

[a] A mortgage ani note exe- 
cuted by a husband alone, and in 
which the wife has no interest, will 
not support a judgment against the 


husband and wife jointly. Hibernia 
Sav., ete, Soc. v. Clarke, 110 Cal. 
27, 42. P 425 

97. Moore. Ve, Titman; 33, Lill. 858); 
Prieto v. Duncan, 22 Ill. 26; Mc- 


Allister v. Plant, 54 Miss. 106; Bled- 
soe v. Wills, 92 Tex. 650. 

[a] Averment held insufficient.— 
In Utah an allegation that defend- 
ant “gave a mortgage’ was held to 
be simply a conclusion of law, and 
insufficient. Hussey v. Smith, 1 Utah 
241, 242 [rev on other grounds 99 
Ws, Sei2b,n.20 en) eds, joh4) iC The bill 
says that Job Smith gave a mortgage 
on the property, to be void on pay- 


mentioned must be pleaded,®* especially after a 


ment of the note specified. Such an 
allegation is not sufficient, in case 
of default on defendants, to author- 


ize a decree for the sale of the 
property. The bill stating that Job 
Smith gave a mortgage, is simply @ 
conclusion of law. It does not leave 
the auestion open to the Court to 
decide whether the supposed mort- 
gage be in fact a mortgage or not. 
Neither the mortgage nor its terms 
or conditions are set out’’). 


98. Stow v. Schiefferly, 120 Cal: 
609, 52 P 1000; and cases infra this 
note. { 

[a] Averments held sufficient.— 


(1) An allegation that defendant and 
his wife ‘‘made, executed, acknowl+ 
edged and delivered a certain deed 
of mortgage” is sufficient to show a 
proper execution and a valid TistFu. 
ment. Moore vy. Titman, 33 Ill. 358. 
(2) In Indiana a complaint which al* 
leged that the mortgage had been 
duly executed and recorded, but set 
out a copy thereof which failed to 
show a certificate of acknowledgé 
ment, was held good on demurrer} 
on the ground that the acknowledg+ 
ment was no part of the cause -of 
action, and that in any case the omiss 
sion should have been set up affirma# 
tively as a defense. Sturgeon v:! 
Daviess County, 65 Ind. 302. (3) 
In the foreclosure of a corporate 
mortgage, an averment that . thé 
bonds were issued and were secured 
by outstanding mortgages was held 
sufficient. 


Cincinnati Hotel Co. v. 
Central -Trust,.ete!,\ Gos 1t-Oht Dee 
(Reprint) 255, 25 CineLBul 375. (4) 


An allegation that defendant com- 
pany, by its corporate name, ‘made 
and delivered a deed purporting to 
be a trust-deed”’ sets forth the fact 
with sufficient definiteness. Mco- 
Allister v. Plant, 54 Miss. 106, 120 
(“The allegations are, that the com- 
pany, by its corporate name, made 
the bonds and coupons, and on: the 
same day ‘made and delivered a deed 
purporting to be a trust-deed, and 
by said trust-deed granted, sold and 
conveyed’ to the trustees certain 
property, real and personal, which 
is described. Even in pleadings at 
law it is only necessary that a writ- 
ing shall be referred to according to 
its legal import and effect, without 
specifying all the details necessary 
to give it validity. Stephen on Plead- 
ing, 811, 353, 390. The allegations 
of the bill are ample in this regard’): 
(5) An averment that defendant made 
and executed his note, whereby: he 
promised to pay plaintiff, sufficiently 
implies a delivery, and a further al- 
legation that after its execution the 
note was left in the possession of 
the maker does not rebut the in= 
ference. Wochoska v. Wochoska, 45 
Wis. 423. (6) In Connecticut an 
averment that respondent, in order 
to secure the debt, ‘did execute to 
your petitioner a deed of a certain 
piece of land’ was held to set forth 
sufficiently the interest of petitioner 
in the mortgaged premises. Bull v. 
Meloney, 27 Conn. 560 [dist Frink v. 
Branch, 16 Conn. 260]. 
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decree®? and also the facts authorizing the mortgagor 
to execute it, if there is anything unusual in his 
relation to the title, as in the case of a trustee.! 
However, in foreclosing a mortgage which shows 


on its face that it was executed 


in fact of the mortgagor, it is sufficient to allege 
its execution by the principal, without averring 
that the power of attorney was given for that 
If the instrument is unusual or ambigu- 
ous in form, so that the court must first of all de- 
termine whether or not it is a mortgage, the bill 
must set forth all those provisions of the instru- 
ment, as well as surrounding facts, which are re- 
lied on as giving it the character of a mort- 


purpose.” 


gage.? 


[§ 1608] (b) Record er Notice. Where the action 
is between the original parties to the mortgage, 
or their assigns or legal representatives, it 1s not 


{b] Effect of general averment.— 
An averment that the mortgagor exe- 
cuted the notes and mortgage is 
equivalent to an allegation that he 
made the covenants and promises 
therein contained and assumed the 
liabilities created thereby. Budd v. 
Kramer, 14 Kan. 101. 

{c] Witnessing and acknowledg- 
ment.—When the suit is brought by 
an assignee of the mortgage, the wit- 
nessing and acknowledgment thereof 
are not presumptively within his per- 
sonal knowledge, and may be alleged 
by him upon information and belief. 
Fairbanks v. Isham, 16 Wis. 118. 

99. Williams v. Soutter, 55 Ill. 
130. 

{a] Thus a complaint, in an 
action to foreclose a mortgage on 
realty, setting out the note, no part 
of which was paid, and averring that 
it was secured by a mortgage, duly 
recorded, on certain realty, which it 
described, states a cause of action, 
in the absence of specific objection, 
although it does not set up the mort- 
gage by copy or exhibit, nor state 
the purport of its provisions. Wash- 
ington Nat. Bldg., etc., Assoe. v. Stan- 
38 Or. 319, 326, 68 P 489, 84 
58 LRA 816 (‘It must 
-be admitted that the pleading con- 
tains but a meager statement of the 
plaintiff’s cause, which, if tested by 
demurrer, could not be _ sustained; 
but, under the circumstances, we are 
inclined to think that it will support 
a decree’). 

1. Wagnon v. Pease, 104 Ga. 417, 
80 SE 895; Pease v. Wagnon, 93 Ga. 
361, 20 SE 637. 

{a] As against general demurrer. 
—An allegation that a mortgage by 
a trustee was executed by virtue of 
an order of court is sufficient as 
against a general demurrer to show 
the authority of the trustee. Pease 
v. Wagnon, 93 Ga. 361, 363, 20 SH 
637 (‘We are not to be understood 
as indorsing the amendment as good 
pleading in point of form. If the 
petition as amended had been de- 
murred to specially, pointing out that 
the order granted by the judge should 
be set forth in terms or attached as 
an exhibit, such a demurrer ought 
to have been sustained, but the peti- 
tion would have been still further 
amendable and doubtless the req- 
uisite amendment would have been 
made, had this particular defect been 
pointed out. The court erred in dis- 
missing the. petition on the demurrer 
adjudicated upon, which, as applied 
to the amended petition, was a gen- 
eral demurrer only”). 

2. Richmond v. Voorhees, 10 
Wash: 316,318, 38 P 1014 (“The 
reason for the first objection is that 
jt appeared upon the face of the 
mortgage set out in the complaint 
that it was executed by Mary A. 
Voorhees, by her attorney in fact 
Peter Voorhees, and there was no 
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4 
gage. 


by an attorney 


[§§ 1607-1609 


necessary to allege the recording of the mort- 
But as against a subsequent purchaser in 
good faith, it must be alleged, according to the 
facts, either that he had actual notice of the mort- 
gage or that it was duly recorded before his title 
accrued,®> and in the latter case, with particulars 
of the place and date of record;® although on the 
other hand.it has been held that the defense of 
bona fide purchase without notice must be set up 
by the party who would avail himself of it, whether 
notice is charged on the other side or not.’ 
rule which requires the recording to be alleged does 
not apply where the complaint avers that the sub- 
sequent purchaser assumed payment of the mort- 


The 


gage as a part of the consideration for his pur- 


chase.® 


allegation as to his having been con- 
stituted her attorney for that pur- 
pose. In our opinion the complaint 
was sufficient without such allega- 
tion. There was the general allega- 
tion that the mortgage had been 
executed by Peter Voorhees and Mary 
A. Voorhees, his wife,-and the mort- 
gage thereafter set out must be con- 
strued by the aid of this allega- 
tion. The contention that the two 
allegations are inconsistent, and that 
therefore the specific one must con- 
trol to the exclusion of the general 
one, cannot be sustained. The two 
allegations are not inconsistent with 
each other. There is nothing in the 
mortgage as set out which in any 
manner contradicts the general alle- 
gation that it was executed by Mary 
A. Voorhees. It is true that it does 
not show that it was executed by her 
in person, but she could as well 
execute it by another as by herself’’). 

3. San Luis Obispo County Bank 
v. Goldtree, 129 Cal. 160, 61 P 785; 
Runyon v. Pogue, 42 SW 910, 19 
KyL 940; Abbott v. Godfroy, 1 Mich. 
178; Fairbanks v. Bloomfield, 9 N. Y. 
Super. 349. 

4 Cal—Downing y. Le Du, 82 
Caly 4a y23) PilZ02: 
som aye petpeen ie v. Stewart, 3 Il. 

Ind.—Mann v. State, 116 Ind. 383, 
19 NE 181; Hoes v. Boyer, 108 Ind. 
494, 9 NE 427; Snyder v. Bunnell, 
64 Ind. 403; Cook v. White, 47 Ind. 
104; Stevens v. Campbell, 21 Ind. 471; 
Perdue v. Aldridge, 19 Ind. 290; Culph 
v. Phillips, 17 Ind. 209. 

Mich.—Coon vy. Bouchard, 74 Mich. 
486, 42 NW 72. 

N. Y.—St. Marks F. Ins. Co. v. 
Harris, 13 HowPr 95. 

Actual notice of unrecorded mort- 
gage see supra § 537. 

5. Mann v. State, 116 Ind. 383, 
19 NE 181; Hoes v. Boyer, 108 Ind. 
494, 9 NE 427; Stockwell v. State, 101 
Ind. 1; Scarry v. Eldridge, 63 Ind. 
44; Faulkner v. Overturf, 49 Ind. 265; 
Peru Bridge Co. v. Hendricks, 18 Ind. 
11; -Magee v. Sanderson, 10 Ind. 261. 

[a] Rule applied.—Where, in a 
suit to foreclose a mortgage lien, 
it is alleged that a’ subsequent pur- 
chaser of the mortgaged property 
had constructive notice of the mort- 
gage by virtue of its recordation, and 
such record is insufficient as con- 
structive notice, and actual notice is 
not alleged, an order sustaining an 
appropriate demurrer to the bill of 
complaint will be affirmed. Quincy 
First Nat. Bank v. American Sumatra 
Tobacco Co., 72 Ela. 12, 72 S 416. 

[b] However, 
fendant is a subSequent grantee must 
affirmatively appear in the bill or 
complaint. Mann v. State, 116 Ind. 
383, 19 NE 181; Hoés vy. Boyer, 108 
Ind. 494, 9 NE 427. 

[c] A school fund mortgage is not 
required by law to be recorded, to 


the fact that de- 


[§ 1609] (c) Note or Obligation Secured. If the 
mortgage secures the payment of a note or bond,? 


become a lien on the land as to sub- 
sequent purchasers, and an averment 
that it was recorded is therefore un- 
necessary. West v. Wright, 98 Ind. 
335. 

6. Martens v. Rawdon, 78 Ind. 85; 
Sturgeon v. Daviess County Comrs., 
65 Ind. 302; Faulkner v. Overturf, 49 
Ind. 265; Magee v. Sanderson, 10 Ind. 
261; Smith v.. Weyant, 4 Pa. Co. 386. 
But see Dixie Grain Co. v. Quinn, 
181 Ala. 208, 61 S 856 (an allega- 
tion of the bill, in a suit to redeem 
land from mortgage foreclosure, that 
the mortgage was “duly recorded,” 
without alleging the date of record, 
was’ sufficient, since the quoted 
phrase meant that it was recorded 
within the time allowed by law, 
“duly” meaning in due or proper 
time, in accordance with what is 
right, required, or suitable, and mean- 
ing “according to law’’). 

[a] Failure so to allege is not 
cured by filing a copy of the mort- 
gage with the certificate of the re- 
corder attached. Faulkner v. Over- 
turf, 49 Ind. 265; Peru Bridge Co. 
v. Hendricks, 18 Ind. 11. 

7. Stacy v. Barker, Sm. & M. Ch. 
(Miss.) 112. 

8 Scarry v. Eldridge, 63 Ind. 44 
beni Faulkner v. Overturf, 49 Ind. 

9. [a] Note merged in judgment. 
—Where the mortgage note has been 
merged in a judgment, and a new 
mortgage given to secure such judg- 
ment, plaintiff, in suing to foreclose, 
should declare on the judgment and 
not on the note. Jocelyn v. White, 
AOU TVG. 66 NEL Sehe 

{b] Lost note—A bill for the 
foreclosure of a mortgage given to 
secure a note which has béen lost 
need not be accompanied by an affi- 
davit of the loss of the note. O’Ban- 
pen v. Myers, 36 Ala. 551, 76 AmD 
ooo. 

{c] Unmatured note.—If one of 
the several notes secured by the 
mortgage has not matured and is 
unpaid, at the time of foreclosure, 
but is held by an assignee thereof, 
and the fact becomes important to 
defendant, he must state it in his 
answer; it is not necessary to allege 
it in the bill. Levert v. Redwood, 9 
Port. (Ala.) 79. 

{[d] Series of notes secured.—A 
mortgage given to secure a_ series 
of notes is properly set forth as one 
cause of action; it is not necessary 
to state a separate cause for each 
note. Seattle Trust Co. v. Kerry, 19 
Wash. 389, 53 P 665. Separate counts 
see supra § 1604 text and note 50. 

[e] Owners of bonds.—The com- 
plaint in an action to foreclose a 
trust deed, brought by a bondholder 
secured thereby, in his own behalf 
as well as in behalf of all the other 
bondholders, need not set forth the 
several owners of the bonds, if it 
appears that they are unknown to 


' For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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there must be a proper allegation of the execu- 
tion and delivery of the obligation,’ together with 
the particulars essential to shows its tenor, such as 
the date, amount, and names of parties, and the 
indorsements, if any,22 but not a statement of the 
consideration of a note in a jurisdiction where 
there is a presumption!® of consideration. 
.the bill seeks only a foreclosure of the mortgage, 
it is not necessary to set out the note in hee 
verba or file a copy of it,!® unless required by 
construction of a statute,!® although it is other- 
wise if a personal judgment also is demanded.1* 
The description of the note in the mortgage and that 
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Where 


in the bill or complaint should of course corre- 


him. Citizens’ Bank vy. Los Angeles 


iron, mete... Co.) Isl s'Cali 187,04 634 2 
462, 82 AmSR 341. 

10. Arnot v. Baird, 2 Cal. Unrep. 
Cas. 692, 12 P 386; Cincinnati Hotel 
CGorv: Central Trust, ete, Coe c 10 
eae Dec. (Reprint) 255, 25 CincLBul 

5. 

11. Cal.—Riverside First Nat. 


Bank v. Holt, 87 Cal. 

Fla.—Key West v. 
474. 

Ill.—Carr v. Fielden, 18 Ill. 77. 

Ind.—4tna L. Ins. Co. v. Finch, 
Seay 301; Collins vy. Kemp, 29 Ind. 
bane Y.—Patton v. Townsend, 19 NYS 

Tex.—Nye v. Gribble, 70 Tex. 458, 
8 SW 608. 

12. Clemans v. Kersteller, 98 Ind. 
373; Hohl v. Reed, 8 Kan. A. 54, 53 
P 676. 

13. Presumption of consideration 
see Bills and Notes §§ 1296, 1297. 

14. Palmer v. Sulzby, 185 ‘Ala. 166, 


158, 25. P 272. 
Navarro, 22 Fla. 


64 S 368; Hunley v. Lang, 5 Port. 
(Ala.) 154, 
{a] “The bond and mortgage be- 


ing sealed instruments, it is not nec- 
essary to prove a consideration; a 
consideration is presumed. It was 
not necessary, therefore to aver the 
existence of any consideration.” 


Brown v. Kahnweiler, 28 N. J. Eq. 
311,-313. To same effect Day v. Per- 
CNC) 359: 


kins, 2 Sandf. Ch. 

[b] A consideration was suffi- 
ciently stated for the note secured 
by mortgage in Groce v. Jenkins, 28 
Mie Cauli2, ) OSH toon. 

15. Ala.—Fenno v. Sayre, 3° Ala. 
458. 

Ind.—Sperry v. Dickinson, 82 Ind. 

132; Shin v. Bosart, 72 Ind. 105 

Iowa. —Knetzer v. Bradstreet, 1 
Greene 382. 

Okl.—Tracey v. Crepin, 40 Okl, 297, 
299, 138 PP -142 [cit Cyc]. 

16. See cases infra this note. 

{aJ In Nebraska an action to 
foreclose a mortgage securing a debt 
evidenced by a writing is one founded 
on a written instrument as evidence 
of indebtedness within the meaning 
of Code Civ. Proc. § 124; and a copy 
of such evidence of the indebted- 
ness must be attached to and filed 
with the petition, and, if not so at- 
tached and filed, the petition must 
assign a sufficient reason therefor. 
Chadron First Nat. Bank v. Engel- 
bercht, 57 Nebr. 270, 77 NW 685, 686 
[quot and expl Lincoln Mortg., etc., 
Co. Y. Hutchins, 55 Nebr. 158, 75 NW 


538]. 

17. Teen y. Moffitt, 107 Ind. 58, 
3 NE 940. 

18. See cases infra note 19. 

19. Dorn v. Bissell, 180 Ill. 73, 
54 NE 167; Benneson y. Savage, 130 


Ill. 352, 22 NE 838; Walker v. Sellers, 
11 Ind. 376; Botsford v. Botsford, 49 
Mich. 29, 12 NW 897; Merchants’ Nat. 
Bank vy. Raymond, 27 Wis. 567. 

{aJ] A mere clerical error in the 
bill is controlled by the exhibits filed 
therewith and made a part of it. 
Leader Pub. Co. v. Grant Trust, etc., 
Cor, 182° Ind-651,''108' NEY 121. 

20. McCauley v. Brady, 123 Mo. 


A. 558, 565, 100. SW 541 [dist Dewey 


Vv. Leonhardt, 37 Mo. AL 517 supra 


§ 1604 note 50 [a] (2)]. 
21. Cal.—Newhall v. Spe Ra 124 


Cals 00 -mot. ose 
Ind.—Second Baptist Church v. 
Furber; -109 .Ind. : 492, 10. NE. 118; 


Johnson vy. Britton, 23 Ind. 105. 

Pa.—Swift v. aieeheuy Bldg., etc., 
ASSOC. 92 bane 

Tex.—Nye Vv. Avibbte, 70 Tex. 458, 
8 SW 608. 

Utah.—Chesney vy. Chesney, 33 
Utah 503, 94 P 989, 14 AnnCas 835. 

[a] Sufficiency of allegation.— 
(1) An allegation that defendant is 
indebted to plaintiff in a sum stated 
is a mere legal conclusion and in- 
sufficient. Chesney v. Chesney, 33 
Utah 503, 509, 510, 94 P 989, 14 Ann 
Cas 835 (‘In Gray v. Kendall, 10 
Abbere CN... Y.)) i665 there ais: ai rub 
discussion of the identical question 
involved in this case, and the court 
makes it very clear why such a state- 
ment is a mere conclusion, that it 
is of no force or effect in any plead- 
ing, and that it cannot support a 
judgment. ...%In what way does 
such a statement apprise the defend- 
ant of anything? Out of what trans- 
action or transactions did the alleged 
indebtedness arise: Did it originate 
in contract or in tort? Does it arise 
upon an express or an implied prom- 
ise? Was the obligation a primary 
or a secondary one? When was any 
promise made, if at all, and what 
were the circumstances that induced 
it? Was there any consideration for 
the alleged indebtedness? Tf" so; 
what was it? Surely the making 
of a promise, if one was made, the 
consideration therefor, ‘and the cir- 
cumstances showing the nature of 
the transaction could all have been 
stated in a very few sentences so 
as to apprise both the court and the 
appellant upon what the claim of 
respondent was founded. It was nec- 
essary to allege these matters for 
two purposes, namely, to confer 
power upon the court to enforce an 
existing obljgation if there were one, 
and to apprise the appellant of the 
claim made against him so that he 
might either deny or confess and 
avoid, or interpose some other legal 
defense thereto. Assuming that the 
defendant had filed a general denial 
to such complaint, in what way 
could any one determine the nature 
or character of the indebtedness that 
was adjudicated in the action by 
recourse to the pleadings? Could 
any one plead former adjudication to 
any matter in such a complaint? 
Would it not cover a claim arising 
in tort as well as one’ upon con- 
tract either express or implied? If, 
therefore, the defendant answered in 
any subsequent action by pleading 
prior adjudication to one kind of a 
claim, the plaintiff could reply that 
it was another kind that was in 
issue, and not the one relied on by 
the defendant. It does not help mat- 
ters any to say that the character 
of the claim litigated in the former 
action might be identified by the evi- 
dence adduced at the trial. It may 
be that there was no trial; but, even 
if there was, the issues must be 
found in and defined by the plead- 
ings, and the scope of the investiga- 


{42 C.J.]. 


spond ;'® but trifling or unimportant differences are 
not to be treated as a fatal variance.’ 

Separate counts. 
is asked in an action to foreclose a trust deed or 
mortgage securing several different notes, each note 
need not be made the subject of a separate count, 
since the cause of action is not on the notes but 
on the mortgage.?° 

[§ 1610] (d) Indebtedness of Defendant. 
foundation for the action, the bill or complaint 
must allege an existing indebtedness of defendant. 
to plaintiff secured by the mortgage?! on a note 
or bond or other separate evidence of debt,?? or 


Where no personal judgment 


As a 


tion only is found in the evidence’’). 
(2) In an action to foreclose a mort- 
gage given to secure a debt or ob- 
ligation, it must be made to appear 
by proper averments that there is an 
existing obligation to pay, precisely 
the same as though the action were 
instituted to obtain a personal judg- 
ment merely, since, where there is 
no right to a personal judgment in 
case the mortgage is given as se- 
curity for money only, there can be 
no right to foreclosure or to subject 
the property to the payment of the 
debt until the right to a judgment 
at law is made to appear from the 
complaint. Chesnéy  v. Chesney, 
supra. (3) Where a complaint al- 
leged that a deed sought to be fore- 
closed aS a mortgage was given to 
secure an antecedent indebtedness, 
the debt was not merged in the 
mortgage, and hence a reference in 
the complaint to the deed and an 
option agreement to reconvey at- 
tached as an exhibit was insufficient 
to obviate the necessity of an alle- 
gation in the complaint of an exist- 
ing indebtedness from defendant to 
plaintiff. Chesney v. Chesney, supra. 

[b] Receipt given by mistake.— 
Where the mortgagee, by mistake, 
gave a receipt acknowledging full 
payment and discharge of the mort- 
gage, his complaint in an action to 
foreclose need not set up such mis- 
take and ask for a reformation of 
the receipt, as he is not bound to 
anticipate the defense of the mort- 
gagor; but when such defense is pre- 
sented he is entitled to introduce evi- 
dence of the mistake. Meyer v. Lath- 
TOD or Ns, rw o Los 4 

{c] In Porto Rico (1) a petition 
for summary foreclosure of a mort- 
gage securing an agficultural Joan 
was insufficient, where the allega- 
tion of a liquidated balance required 
by Mortg. L. Regulations art. 169 
(Rev. ‘St. [1913] § 7266), was false, 
and the petition contained nothing 
whatever to show either the amounts, 
if any, advanced on the loan, any 
credit on such account, any balance 
due thereon, or even the existence 
of the account itself. Goffinet -v. 
Polanco, 287 Fed. 29. (2) Where a 
petition for summary foreclosure un- 
der Mortg. L: art 128 (Rev. St. [1913] 
§ 6812) and Mortg:' Ly Regulations 
art 169 [CRev, SSitey [loti Riser a6 Gn. 
falsely alleged that prior to its fil- 
ing there had been an accounting 
between the mortgagor and the mort- 
gagee which showed the balance 
claimed to be due, and in fact there 
had been no such accounting, the 
foreclosure and sale thereunder were 
null and void. Goffinet v. Polanco, 
supra. (3) Mortg. L. Regulations 
art 169 provides that together with 
the initial petition in compulsory pro- 
ceedings there must be _ presented, 
among other documents, a certificate 
issued by. the registrar of property 
of a date subsequent to the date 
of the maturity of the obligation, 
stating that the mortgage charge is 
not canceled and that its cancella- 
tion is not pending according to the 
journal. Fernandez v. Ramirez, 8 


Porto Rico 94, 
22. Snyder v. State Bank, i Ill. 


78 [42 C.J.) 


a covenant or promise to pay a 


or, in the case of a subsequent purchaser of the 
premises, by an allegation that he assumed the mort- 
gage and agreed to pay the debt.?# 
states no cause of action and will not support a 
decree of foreclosure where the mortgage sought 
to be foreclosed contained no provision for accelerat- 
ing the maturity of the mortgage notes and the 
action was brought on the unmatured indebted- 


ness.7> 


Extension of time tor payment?® of the mort- 
gage debt is a matter of defense and need not 


be alleged in the bill.27 
[§ 1611] (e) Amount Due. 


be due under the mortgage.?§ 


161 (an averment that 
made his note to plaintiff for a 
specified sum. is sufficient to show 
that he borrowed and received that 
amount), And see supra § 1609. 

[a] greement to execute note.— 
Where defendant agreed, in consid- 
eration of satisfaction of an pus 
standing judgment against him, 
give plaintiff his note and mortage 
for the amount and executed ©) 
mortgage, which was duly recorded, 
but failed, either through neglect, in- 
advertence, or fraud, to sign the note, 
and afterward refused to do so when 
requested by plaintiff, plaintiff might 
maintain an action to foreclose the 
mortgage on pleading and proving 
the above facts, without being com- 
pelled. first’ to seek a _ specific per- 
formance of the agreement to sign 
the, note. Volmer v. Stagerman, 25 


Minn. 234. 

23. .Pellier y. Gillespie, 2 Cal. 
Unrep, Cas. 407, 4 P 1137; Creech 
v, Abner, 106 Ky. 239, 50 SW _ 58, 
20 Kyl. 1812; _Fresenborg v. Reilly, 
2 App. Div. 44, 37, NYS’ 290 

24. Petteys v. Comer, 34 Or. 36, 
54 P 813; Fant y. Wright, (Tex. Civ. 
A.) 61 SW 514; Fisher v. White, 94 
Va. 236,.26 SE 573; Stites v. Thomp- 
son, 98 Wis. 329, 73 NW 1774. 


defendant 


125... Day, v.. Cushman, .2- Tl 475; 
Griffin v. Jones, 45 Okl. 305, 147 P 
1024. 

26. See supra §§ 952, 1041-1043. 

27. Robinson v. Miller, 317 Ill. 
501, 148 NBE319. 

28. Ariz.—Steinfeld vy. Bolen, 16 
Ariz. 366, 145 P 843. 

Cal.—Southern California Sav. 
Pan VerAspury, LiriCal 96) 143. .P 
1081 

Ind.—Walker v. Bement, 50 Ind. A. 
645, 94 NE 339. 


Ky.—McMurtry v. Montgomery Ma- 
sonic Temple Co., 86 Ky. 206, 5 SW 
570, 9:KyL 541, 

Mich.—Bailey v. Gould, Walk. 478. 

Okl.—Griffin v. Jones, 45 Okl. 305, 
147 P 1024, 1029 [quot Cyc]. 

Wis.—Seely v. Hills, 49 Wis. 473, 
5 NW 940. 

Ont.—Boyd v. Wilson, 1 Ch. Chamb. 
258. See Crooks v. Hughes, 13 Grant 
Ch. 485; Strachan v. Murney, 6 Grant 
.Ch. 378 (both cases impliedly recog- 
mizing. the rule stated in the text). 

[a] “About” ete.—‘“The , amount 
sued for was not definitely. stated. It 
was ‘about $1,500 and_ interest 
thereon.’ Tris allegation is indef- 
inite and uncertain in the amount 
sued for as principal, and still more 
indefinite and uncertain as to amount 
claimed as interest, as no date is 
given from which the interest could 
be computed, and, to emphasize the 
uncertainty of amount claimed as 
due, the prayer of the complaint asks 
for an accounting.” Steinfeld v. 
Bolen, 16 Ariz. 366, 368, 145 P 843. 

[b] Unliquidated amount.— Where 
the bond secured by a mortgage is 


The bill or complaint 
will not. support a decree of foreclosure unless it 
states definitely the amount presently claimed to 
And although the 
instrument allows the mortgagee to pay taxes and 
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specified sum,”* 


A complaint 


for interest.?4 


Li ie ial 


[§s 1610-1612 


insurance premiums on the mortgagor’s failure to 
do so, and add the amount to the mortgage debt, 
such items cannot be included in the decree unless 
alleged and claimed in the complaint.”® 
same is true as to attorney’s 
stipulated for in the mortgage.*° 

Where the aggregate amount claimed for prin- 
cipal and interest is correct, it is immaterial that 
plaintiff claims too little for principal and too much 


And the 
fees authorized or 


[§ 1612] (3) Description of Property. The prop- 
erty covered by the mortgage and against which 


foreclosure is asked must be described in the bill 


conditioned for the payment, at a 
specified time, of whatever sum may 
then be due from the obligor, with- 
out specifying any amount, a com- 
plaint to foreclose the mortgage is 
insufficient unless it gives data from 
which the amount actually due on 


the bond can be ascertained. Seely 
v. Hills, 44 Wis. 484. 
[c] Averment held sufficient.—A 


complaint to foreclose a mortgage to 
secure.to the mortgagee the return 
of ‘corporate stock loaned to the 
mortgagor, who had pledged it to a 
third person, or payment to the mort- 
gagee of the par value of the stock, 
and to indemnify her against any 
loss, which alleges the par value of 
the stock which was sold by the 
third person as pledgee, alleges, in 
the absence of any averment to the 
contrary, that the stock was worth 
its par value and is sufficient as 
against a demurrer. Walker v. 
Bement,..50 Ind. A. 645, 94 NE 339, 
342 (“The par value of a share of 
stock in a corporation is prima facie 
its actual value’’). 

{d] .In Porto Rico in a summary 
proceeding to enforce a mortgage 
there must be an authentic document 
showing the exact amount of the bal- 
ance of the debt due. Polanco v. 
Goffinet, 29 Porto Rico 111; Plant 
pulling Co. v. Navas, 22’ Porto Rico 
55. 


29. Damon v. Quinn, 1438 Cal. 75, 
76 P 818; Hibernia. Sav., etc., Soe. 
Vew Conlin. 6.7 (Ca lenw ler cummin» axthies 


Brown v. Miner, 128 Ill. 148, 21 NE 
223; .Pool. v. Davis, 185 Ind. 323, 34 
NPE 1130; Stonington BAY. Bank vy. 
Davis, 15 N... J... Bq. 30 

[a] Complaint held sufficient.— 
Where the mortgage itself which, by 
copy attached as an exhibit, was 
made a part of the complaint, pro- 
vided for the reimbursement of the 
mortgagee for all sums expended in 
the payment of taxes and in search- 
ing title, and the prayer of the com- 
plaint asked for general relief, the 
complaint was sufficient to authorize 
judgment for those items. McKel- 
vey v. Wagy, 157 Cal. 406, 108 P 268. 

[b] Taxes paid after filing bill.— 
On foreclosure of a deed of trust in 
the nature of a mortgage a decree 
allowing taxes paid by plaintiff upon 
the mortgaged land subsequent to 
the filing of the bill was not errone- 
ous because such payment was not 
averred in the bill. Thackaberry v. 
Johnson, 131 Ill. A. 4638, 466 [aff 
228 Ill. 149, 81 NE 828] (The terms 
of the trust deed called for such a 
reimbursement, which, together with 
the fact that the tax was a lien upon 
the mortgage property when paid, 
was sufficient to warrant its inclu- 
sion in the amount found due under 
the prayer for general relief. Rhodes 
v. Missouri Sav., etce., 
A. 77 [rev on other grounds 173 
Ill. 621, 50 NE 998, 42 LRA 93)”). 


Bank, 63 Ill. 


or complaint with reasonable certainty and par- 
ticularity, both in order that it may appear to be 
within. the jurisdiction and that it may be accurately 
described in the decree and identified by the officer 
making the sale.*? 


For this purpose it is gen- 
30. Brooks v. Forington, 117 Cal. 
219, 48 P 1073. See also Orange 
Growers’ Bank v. Duncan, 133 Cal. 
254.~.256; 65.2. 469! (Sle is finaly, 
claimed that the court erred in al- 
lowing the attorney’s fee of two hun- 
dred dollars, for the reason that 
there is no allegation in the plead- 
ing as to attorney’s fees, and that 
the attorney’s fees, if allowed, 
should have been made a lien upon 
the lands by the terms of the decree. 
It was not necessary’ to allege that 
the mortgage provided for attorney’s 
fees. White v. Allatt, 87 Cal. 245, 
25 P 420. The mortgage provided 
for reasonable attorney’s fees, to be 
taxed by thé court and included in 
the bill of costs, but did not provide 
that such attorney’s fees should be 
a lien upon the lands mortgaged. 
In such case it would have been error 
for the court to have decreed the 
attorney’s fees to be a lien upon the 
mortgaged premises. Russell — v. 
Findley, 122 Cal. 478, 55° P 143”). 
[a] Reasonable fee.—(1) Where 
the mortgage stipulates for a rea- 
sonable attorney’s fee, it is not nec- 
essary for the complaint to allege 
what sum would be a reasonable 
fee, as this is for the court to de- 
termine. Damon v. Quinn, 143 Cal. 
75, 76 P 818; Cortelyou v. Jones, 6 
Cal. Unrep.” Cas. 475/761 =P 190)825 Ga) 
And on the other hand if the com- 
plaint demands a specific sum as such 
fee, it is unnecessary to allege that 
it is reasonable. McNamara v. Oak- 


land Bldg., etc., Assoc., 131 Cal. 336, 
63 P 670. : 
[b] Allegation held  sufficient.— 


An allegation that “said promissory 
note and mortgage provide for the 
payment of Attorney’s fee in case 
said note or any part thereof is col- 
lected by an Attorney ... and that 
plaintiffs under the provisions of said 
note and mortgage employed Attor- 
ney herein to bring this action and 
collect said note and have obligated 
themselves to pay such Attorney fee 
to be paid herein,” was held sutticient 
as to attorney’s. fees. Clegg v. 
Eustace, 40 Ida. 651, .657,.,23%7 PB 
438 [foll Jensen v. Lichtenstein, 45 
Utah 320, 145 P 1036). 

31. Gaddis v. Grant,...39., Cale as 
437, 438, 179 P 410 (“This shows 
that the mistake was entirely with- 
out prejudice. Besides the specific 
allegation as tc principal and to in- 
terest was entirely unnecessary. It 
was sufficient to aver that the whole 
amount was owing and unpaid’). 

32. Ala.—Caston vy. McCord, 130 
Ala. 318, 30 S 431; Hurt v. Free- 
man, 63 Ala. 335. 

Cal.—Scott v. Sells, 88 Cal. 599, 26 
PP. 350. 

Hawaii.—Hackfeld vy. 
18 Hawaii 332. 

Ida.—Clegg v. Eustace, 40 Ida. 651, 
237 P 438, 489 [quot Cyc]. 

Ky. —Bailey v. Fanning Orphan 


Monsarrat, 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


- ' 


-§§ 1612-1613] 


erally sufficient to copy the description in the mort- 
gage or to refer to the mortgage, a copy of the 
same being annexed or filed,** in which case the 
mortgage will control the averments of the com- 
plaint,** or at least the complaint may be aided 
by such reference,*® and according to some of the 
decisions the description may be made out by 
reference to recorded deeds or authentic maps;*° | 
but if reference is thus made to the mortgage, and 
the description contained in the mortgage itself is 
inaccurate or insufficient, the complaint will not 
stand;*7 and in this case complainant must ask for 
a correction or reformation of the mortgage, as 
concerns the deseription,’® or introduce proper aver- 
ments in his bill, pointing out the mistake in the 
mortgage and supplying a correct and _ sufficient 
If the mortgage covers several par- 


deseription.*® 


School, 14 SW 908, 12 KyL 644; King 
v. Welch, 7 Ky. Op. 385. ‘ 
Mich.—Cook v. Wiles, 42 Mich. 
439, 4 NW 169. : 
N. Y.—Schoenewald v. Rosenstein, 
5 NYS 766. 
S. D.—Striegel v. Harding, 12 S. D. 
342, 81 NW 635, 76 AmSR 607. 
Tex.—Schmidt v. Mackey, 31 Tex. 
659; Pressley v. Testard, 29 Tex. 199. 
Vt.—Howe v. Towner, 55 Vt. 315. 
Ont.—Glass v. Freckelton, 8 Grant 
Gh, 522. ‘ 
[a] Error cured by amended bill. 
—dAn error in the description of the 
property in the bill is no ground for 
setting aside the decree, when cured 
by an amended bill, filed by consent 
of parties. Stevenson v. Kurtz, 98 
Mich. 493, 57 NW 580. “ 
[b] Harmless mistake——A mis- 
take in the description is not avail- 
able as a defense where the suit is 
brought against the mortgagor and 
the deseription in the bill is the same 
as that in the mortgage. Graham 
v. Stewart, 68 Cal. 374, 9 P_ 555; 
Tryon v. Sutton, 13 Cal. 490; Whit- 
ney v. Buckman, 13 Cal. 536, 538 ( If 
the property is indefinitely described, 
so that no title could pass from the 
sale on foreclosure, this defect is 
as much the fault of the maker as 
the taker of the mortgage; and it is 
no just objection on the part of 
the mortgagor, that the mortgagee 
has got or will get nothing from the 
ecurity”’). 
‘ [c] ari disactiption of part of land. 
—tIn an action to foreclose a mort- 
gage .covering several tracts of jana, 
a general demurrer _will not lie to a 
complaint which sufficiently describes 
some of the tracts, although insuffi- 


ciently describing others, if, itejs 
otherwise good. Rapp v. Thie, 61 
Ind. 372. 

{d] Right of mortgagor to object. 


The mortgagor cannot be heard to 
complain of a defective description 
in the mortgage, whatever may be its 


effect on the foreclosure sale. Ger- 
man Sav., etc., Soc. v. Kern, 38° OL, 
232, 62 P 788, 63 P 1052. 


[e] In Indiana (1) while the rule 
of the text finds support (Koons v. 
Carney, 87 Ind. 34; Barnaby V. 
Parker, 53 Ind. 271; White v. Hyatt, 
40 Ind. 385; Magee v. Sanderson, 10 
Ind. 261; Whittelsey v. Beall, 5 
Blackf. 143), (2) the rule seems to 
prevail that since a plaintiff is en- 
titlea to a personal judgment on the 
note, his complaint is not demurrable, 


although it fails to describe the 
mortgaged premises (Taylor ve 
Hearn, 131 Ind. 537, 31 NE 201); 


(3) But where his complaint is based 


.solely on the mortgage it is insuffi- 


cient on demurrer if the property is 
so imperfectly described as to render 
the instrument void for uncertainty. 
Bayless v. Glenn, 72 Ind. 5. 

{[f] In Missouri a petition to fore- 
close a mortgage which defectively 
described the land was held good 
where the mortgage was recited in 


deeds to which defendant claimed 


title. Knox County v. Brown, 103 


~ MORTGAGES 


tion in his bill, 


of complaint.*° 


of the land in 


[§ 1613] (4) 


Mo. 223,*15 SW 382. 
33. Whitby v. Rowell, 82 Cal. 635, 
23 P 40, 382 [foll Clegg v. Eustace, 


40 Ida. 651, 287 P 438, 439]; Emeric: 


Hackfeld v. 
332; Krath- 


6 Calli 1555 
18 Hawaii 


v. Tams, 
Monsarrat, 


wohl v. Dawson, 140 Ind. 1, 38 NE 


467, 39 NE 496; Cook v. Wiles, 42 
Mich. 439, 4 NW 169. 

fa] 
foreclose a mortgage, a complaint 
containing no description of the 
mortgaged lands, but having annexed 
to and made part of it a copy of 
the mortgage with a full description 
of the land is sufficient. Clegg v. 
Eustace, 40 Ida. 651, 657, 237: P 438, 
439 [dist Campbell v. West, 86 Cal. 
197, 24 P 1000] (the court saying: 
“This does not conflict with Caldwell 
v. Mountain Home, 29 Ida. 18, 156 P 
909, because the court there said that 
while pleading an instrument by at- 
taching a copy as an exhibit thereto 
does not tender an issue or involve 
an assertion of the truth of the state- 
ments and the recitals eontained in 
the exhibit, it would constitute an 
allegation of the existence of the 
instrument at the time and place 
and for the purpose alleged, which 
(purpose) in the instant case was 
that there was a’ mortgage between 
the parties indicated covering the 
property described’’). 

[b] By statute (1) such annexa- 
tion is sometimes required. Arapian 
v. Rice, 296 Fed: 891, 893, ¢“The 
Florida law [Gen. St. § 3117] re- 
quires that the mortgage or a copy 
be annexed’’). (2) The failure to 
annex. it would be an irregularity, 
but would not avoid: the sale under a 
decree of foreclosure. Arapian v. 
Rice, supra. (3) Where the petition 
alleges that the mortgage is annexed, 
and the decree of foreclosure and 
sale finds that “the allegations in 
said bill are true as therein stated,” 
the fact that a certified copy of 
the mortgage, produced in evidence 
on a bill to quiet title, does not show 
the mortgage to be then annexed is 
not sufficient to show that it never 
was. Arapian v. Rice, supra. 

34. Shaw v. Polk, 152 Ark. 18, 
237 SW 703 (an incorrect description 
in the complaint may be controlled 
by a correct description in the mort- 
gage). And see Equity § 424; Plead- 
ing [31 Cye 561]. 

[a] “The exhibits control the 
averments of the complaint.’ Blas- 
ingame v. Lowdermilk, 132,Ark. 542, 
545, 201 SW 807. 

-35. Murray Co. v. Jacksboro Oil, 


ete. 4Co-.5 . (Lexan Civ... vA 205° Siw: 
bis 

36. Clement v. Draper, 108 Ala. 
219), (19 oS e253 : 

{a] Thus on a bill to quiet title 


attacking the validity of a foreclo- 
sure proceeding and sale “the peti- 
tion recites the date of the mortgage, 
and the date and book and page of 
its registration in the county records, 
which were accessible to every bidder 
at the sale. This reference was 
itself sufficient to make the descrip- 


Rule applied.—In a suit. to 


[42 C.J.] 79 


cels of land, and plaintiff, either purposely or by 
inadvertence, omits one of them from the deserip- 


it has the effect of releasing that 


parcel, but this affords the mortgagor no ground 


Where part of the mortgaged 


premises has been sold under. a prior mortgage, 
that portion need not be described in the bill.*4 
Geographical location of land. 


The description 
respect of the town, county, or 


state in which it is situated is sufficient if its lo- 
cation can be ascertained by reasonable intendment 
from the entire pleading,#? or by aid of the doe- 
trine of judicial notice.** ) 

A cross complaint which did not describe the 
land, but referred to the original complaint, was 
held sufficient on appeal.*4 


Nonpayment or Other Breach of 


tion in the mortgage a part of that 
in the petition. Noonan vy. Braley, 
2. Black .(UW1-S!) 5A99; 17 ed): 278,’ 
Arapian v. Rice, 296 Fed. 891, 893. 
“{b] Recorded map of a city.— 
Peachy v. Witter, 131 Cal. 316, 63 
P 468. : 

[c] Reference to record of mort- 
gage.—Sanderson v. Phinney, 2 Walk. 
(Pa.), 5263 

[d] Reference to recorded deeds. 
—Sherman v. Hanno, 66'N. H, 160, 
28 A 18; Lumpkin v. Silliman, 79 
Tex. 165, 15 SW 231; Steinbeck v. 
Stone, 53 Tex. 382. . 

[e] Reference to bill in another 
court.—But where suit was brought 
to foreclose a mortgage in the fed- 
eral court for one state,' and subse- 
quently complainant filed what he 
termed an “ancillary bill” in the fed- 
eral court for another state, it was 
held that the latter could not refer 
for its description of the premises 
to the bill filed in the first proceed- 
ing. Mercantile Trust Co. v. Ka- 
nawha, ete. R. Co., 39 Fed. 337) 
Sek Struble, v. Neighbert, 41 Ind. 


[a] Immaterial discrepancy be- 
tween bill and mortgage.—Where a 
copy of the mortgage was made a 
part of the complaint by exhibit, and 
the mortgage described the land as 
“HE. % of section 85,.and N.W. %4 
of N.E. % of section 35,” the com- 
plaint, describing the land as the east 
half of section 35, and “N:W. % of 
N.E. % of the N.E. % of section 
35,” was sufficiently definite'and cer: 
tain to enable the court to’ enforce 
the mortgage lien, the error: being 
immaterial, since the description “KE. 
% of section 35” included all of the 
northeast auarter of section 35. 
ererord v. Marx, 212 Ala. 144,102 8S 


[b] Where the mortgage contains 
no description in itself, but refers 
to other instruments, a reference to 
the mortgage would not be sufficient. 
Crosby v. Dowd, 61 Cal. 557. 

38. Sickmon v. Wood, 69 Ill. 329; 
Davis v. Cox, 6 Ind. 481; Murphy v. 
eee 50) La. Ann. 2137523 "Ss 


39. Noland v. State, 115 Ind. 529, 
18 NE 26; Halstead v. Lake County, 
yy Se ae v. Breese, 36 

Teg ts almer v. ' Wind 
Nebr. 494, 11 NW 750. biatbad 
dg Coffeen v. Thomas, 65 Ill. A. 

41. Sedam y. Williams, 21 F, 

No. 12,609, 4 McLean 51. ca 

42. Dutch v. Boyd, 81 Ina. 
Parker v. Teas, 79 Ind. 235; 
88 Vv. ae a Kan. 636; Bailey 
v. anning rphan’” School, 

908, 12 KyL 644. ait 

43. Scott v. Sells, 88 Cal. 599, 26 
P_ 350; Graham y. Stewart ( 
374, oP 55D. Bai Seca 

Judicial notice generally see BEvi- 
aang ss 1807-2008. % ie 

7 oeb v. Tinkler, 124 Ind, 
24 NE 235. pr PP 

Sufficiency of cross complaint 
infra § 1636, he 


146; 
Deit- 


g0 [42 C.J.] 


Condition. It is essential to a bill or complaint for 


foreclosure that it should allege 


the debt secured by the mortgage,*® but it is not 
necessary to negative payment by a stranger,*® or 
to some person other than plaintiff*? or other 
breach of its condition according to circumstances.*® 
Although the complaint does not itself allege that 
the debt is due, it is sufficient if that fact is stated 


45. Ala.—Hollinger Vv. Mobile 
Branch Bank, 8 Ala. 605; Levert v. 


Redwood, 9 Port. 79. 
Cal.—Luddy v. Pavkovich, 137 Cal. 
Bea OPP relate 


Ill—Osgood v. Stevens, 25 Ill. 89; 
Day v. Cushman, 2) Dll 475. 

Ky.—O’Conner v. Stone, 43 SW 488, 
19 Kyi 1929. 


Mich.—Martin v. McReynolds, 6 


Mich. 70. 

Nebr.—Durland yv. Durland, 62 
Nebr. 813, 87 NW 1048; Hansen v. 
Mortensen, 2 Nebr. (Unoff.) 229, 96 
NW 216. 


N. J.—Cornelius vy. Halsey, 11 N. J. 
Eq. 27. 

N. Y.—Harvey v. Truby, 62 App. 
Div. 503, 71 NYS 86; Davies v. New 
York -Concert Co., 41 Hun 492, 5 
NYSt 21; Coulter v. Bower, 11 Daly 
203, 64 HowPr 132. 

Oh.—Brainard v. Rittberger, 4 Oh. 
Dec. (Reprint) 432, 2 ClevLRep 154. 

Tenn.—Clark v. Jones, 93+ Tenn. 
639, 27 SW 1009, 42 AmSR 931. 

[a] Allegations held sufficient.— 
(1) Troughton v. Digmore Holding 
Co., 105 Misc. 688, 173 NYS 659 (com- 
plaint held not to show affirmatively 
waiver of nonpayment of interest). 
(2) A complaint which shows with 
reasonable certainty that at the time 
the mortgage was given the debt se- 
cured thereby was already due and 
unpaid is sufficient, and the fact of 
nonpayment need not be reiterated in 
terms. Caffee v. Browne, 109 Cal. 

- 211, 41 P 1028. (3) Allegation “and 
the principal mentioned in said mort- 
gage and note, together with the 
interest thereon at the rate of seven 
per cent per annum from the six- 
teenth day of February, 1916, still 
remains due and unpaid,” was a di- 
rect and sufficient allegation that all 
of the interest which accrued subse- 
quent to Febr. 16, 1916, remained un- 
paid, notwithstanding according to 
the complaint the quarterly payment 
of interest was not due until Febr. 
18, 1916. Quackenbush v. Darrough, 
44 Cal. A. 564, 566, 186 P 1044. (4) 
The allegation that named defend- 
ants, makers, “have defaulted in the 
payment of the principal sum of said 
note, together with interest thereon 
from the eighteenth day of Janu- 


ary, 1915, at the rate of six per 
cent per annum, no part of which 
said sum, nor interest thereon, has 


been paid,” is a sufficient allegation 
of nonpayment as against a general 
demurrer. Pacific Mut. L. Ins. Co. 
Vv. Hansen, 44 Cal. A. 463, 465, 186 P 
616. (5) “While the bill of com- 
plaint alleges that interest ‘due upon 
the note and mortgage... has not 
been paid, and that no part thereof 
has been paid,’ this allegation and 
others like it, in view of the entire 
case made by the bill, must be taken 
to mean that interest due on the 
indebtedness has not been paid; and 
in this view of the bill of complaint 
the demurrer thereto was properly 
overruled, there being no, grounds of 
the demurrer sufficient to show lack 
of equity to foreclose.” Chappell v. 
Realty Trust Co., 78 Fla. 115, 82 S 
623. °(6) An allegation which set 
forth the terms of the mortgage per- 
mitting foreclosure upon default of 
interest, and further recited that 
“the debts of plaintiffs ... accord- 
ing to the conditions of said mort- 
gage, are long past due and wholly 
unpaid,” was held sufficient on ap- 
peal. Kohi v. Hall, 141 Ind. 411, 412, 
4 NE 1060. (7) In an action to fore- 
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nonpayment of | the complaint.*® 


close a mortgage and collect notes 
secured thereby, an allegation that 
there is a certain amount due on 
the notes, without stating that the 
condition of the mortgage has been 
broken, and the amount is uppaid, is 
good against a demurrer, although in 
bad form. Brainard v. Rittberger, 4 


Oh. Dec. (Reprint) 432, 2 ClevLRep 
154. 
[b] Allegation held insufficient.— 


It is not sufficient to allege that 
the sum represented by the note se- 
cured “is now due and owing to the 
plaintiff.” Ryan v. Holliday, 110 Cal. 
335, 387, 42 P 891 (where the full 
averment was as follows: ‘That the 
interest on said note and mortgage 
has been paid in full up to the 
eleventh day of September, 1894, and 
there is now due and owing to the 
plaintiff the sum of twelve hun- 
dred dollars ($1,200), with interest 
thereon at the rate of twelve per 
cent per annum from the eleventh 
day of September, 1894.” The court 
said: “This is not the equivalent 
of an averment of nonpayment. The 
language, ‘There is now due,’ etc., is 
but a conclusion of law and not the 
averment of a fact. The breach of 
the contract to pay is of the es- 
sence of the cause of action and 
must be alleged. Frisch v. Caler, 21 
Cale TiseScrouteivin Clayandien© alls, 


11 P 882; Roberts v. Treadwell, 50 
Cal. 520; Barney v. WVigoreaux, 92 
CalinG3l1e27 Sine 16 Sie)! 


{c] In Indiana a complaint which 
wholly failed to allege nonpayment 
of the mortgage was held good as 
against a demurrer, on the theory 
that it stated a cause of action en- 
titling plaintiff to a personal judg- 
ment on the note. Taylor v. Hearn, 
131 Ind. 537, 31 NE 201. 

{d] In Pennsylvania, where the 
scire facias sur mortgage avers, with 
sufficient precision, the nonpayment 
of principal and interest, there is 
no necessity to make such statement 
in the affidavit of claim. Schupp 
er ae a LSIPas Casi e2835e fe: 

46. Quackenbush v. Darrough, 44 
Cal. A. 564, 186 P 1044. 

47. Quackenbush v. 
supra. 

48. Ark.—Nix v. 54 
Ark. 340, 15 SW 893. 
BR ce mraea a Yag v. McCarthy, 7 A 


Ill.—Salomon vy. Stoddard, 107 Ill. 
A. 227 


Darrough, 
Draughon, 


‘Ind.—Catterlin v. Armstrong, 101 
Ind. 258 


Ky.—Miller v. McConnell, 118 Ky. 
293, 80 SW 1103, 26 Kyl 181. 

Me.—Plummer v. Doughty, 78 Me. 
341, 5 A 526. 


N. H.—wWhitton v. 88 
N. H. 127, 75 AmD 163. 

N. Y.—Sun, etc., Bldg., etc., Assoc. 
Ne 36 App. Div. 6387, 55 NYS 

Or.—Equitable Sav., ete., Assoc. v. 
Hewitt, 55 Or. 329, 106 P 447. 

[a] Allegations held sufficient.— 
G@)? das siviewas) Riuvvetos Gos vase 
Louis County Trust. Co., 15 N. M. 
634, 110 P 856. (2) A complaint to 
foreclose an indemnity mortgage, al- 
leging that plaintiff was compelled 
to pay the debt, is good without 
alleging failure to reimburse him. 
Catterlin v. Armstrong, 101 Ind. 


258. 

[b] Allegations held insufficient.— 
(1) A mortgage contained a cove- 
nant to insure, with a provision that 


Whitton, 


rae Se hs 


18 1613 


\ 
in a petition embodied into, and made a part of, 


No decree of foreclosure can be 


made for a breach of condition not set forth in 
the complaint.®° 
receiver be made® on a complaint not showing de- 
fendant’s default.>? 

Exercise of option under acceleration clause.5? 
If the suit is brought under a provision of the 


Nor will the appointment of a 


the mortgagee could insure on de- 
fault by the mortgagor and add the 
premiums to the mortgage debt. The 
complaint in foreclosure alleged that 
the mortgagor had failed to keep 
the buildings insured and to assign 
the policy. It was held, in the ab- 
sence of any allegation that plaintiff 
had procured insurance or demanded 
that _ defendant pay to him the 
premium paid by plaintiff, that the 
complaint failed to state a cause of 
action. Bumpus v. Willett, 55 Misc, 
94, 96, 106 NYS 366 (“In the absence 
of a provision of the mortgage that 
upon failure of the defendant to 
insure the property in question the 
plaintiff might elect to have the 
whole sum come due, the plaintiff is 
not in) a position to maintain this 
action’). (2) A mortgage contained 
a covenant that the mortgagor 
would keep the property free from 
all liens, and in case of failure to do 
so the mortgagee might pay them, 
whereupon the sums expended should 
be secured by the mortgage, and re- 
payable on demand, and that on 
breach of any covenant the, whole 
sum should become due and payable. 
In an action to foreclose, on the 
ground that plaintiff had been com- 
pelled to pay mechanics’ liens, the 
complaint atleged that all the claims 
were valid liens. It was held that 
the complaint was insufficient, as it 
should have affirmatively shown the 
existence of all the material facts 
and proceedings essential to valid 
liens. Equitable Sav., ete., Assoc. v. 
Spey se 329, 106 P 447. 
S oreclcsure of mortgage f 
support.—In a suit to forscioge ta. 
mortgage given to secure a bond for 
the support of a husband and wife 
during their natural lives, it is not 
necessary to allege or show a breach 
of the bond during the lifetime of 
the husband, who died first. Plum- 
mer v. Doughty, 78 Me. 341, 344, 5 
A 526 (“The bond and mortgage re- 
mained in force after the decease of 
the husband for the benefit of the 
widow, and as security for her 
maintenance during her life. There 
may have been a breach of condition 
a the ree, ac the husband, or 
here may have been non ila 
his decease"), one until after 
{d] In a scire facias the omissi 
of the statement of a roach of (7m 


conditions of a mortgage is f. 
on general demurrer. Oazowaae 
Stevens, 25 Ill. 89; Conner v. Peo. 
20 Tl. 381; Marshall v. Maury, 2 TI. 
231; Swift v. Allegh ; , 
Assoc, 83 Pa. 1428 here ee 
49. Huse v. Washb i 
414, 18 NW 341. ner 
50. Washburn vy. Wilkins 
aereeee, ilkinson, 59 
51. 


, Appointment of rece 
infra § 1680 et seq. mba 


on Phillipi v. Foster, 202 NYS 
[a] Rule applied.—Under a mort- 
gage providing that the principal 


should become due after the - 
gagors’ default in paying any toe 
or, assessment for thirty days after 
notice and demand, an allegation, in 
an action to foreclose, that the mort- 
gagees “hereby give notice that they 
hereby demand the payment” of a 
school tax, which they had been re- 
quired to pay, was held to show that 
the mortgagors were not in default 
when the action was brought. 
Phillipi v. Foster, 202 NYS 241. 

53. See supra §§ 262, 1025-1040. 


For-later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


 § 161 


a 


° 


ee ee et | 


af 
3] 


mortgage allowing the creditor to declare the en- 
tire indebtedness due on default in the payment 
of an installment of interest or principal, the bill 
must allege the default relied on and plead the 
conditions giving an immediate right of action for 
the whole, including perhaps the mortgagee’s elec- 
tion to anticipate the maturity of the principal in- 
debtedness ;°¢ although it has been declared that 
according to the weight of authority a declara- 
tion in the bill itself is sufficient, 
tice of an election prior to the suit is unneces- 
sary,°° and it has been held that the general rule 
does not require plaintiff to allege that he has 
exercised his option of declaring the whole amount 


, 5&4 U. S—Alabama, etc., Mfg. Co. 
v. Robinson, 56 Fed. 690, 6 CCA 79. 
Ala.—Savannah, ete, R. Co. 

Lancaster, 62 Ala. 555. 

Cal.—Fletcher v. Dennison, 101 Cal. 
292,-35 P 868. 

Colo.—Barney v. McClancy, 15 Colo. 
A. 63, 60 P 948. 

Fla.—Bystra v. Federal Land Bank, 
82 Fla. 472, 90 S478; White vy. 
Gracey, 45 Fla. 165%, 34 °S° 223. 

Ill.— Heffron v. Gage, 149 Ill. 182, 
36 NE 569; Wheeler v. Foster, 82 
e rer 153; Stelzich v. Weidel, 27 Ill. 

2 i. ‘ 

Ind.—Kohli v. Hall, 141 Ind. 411, 
40 NE 1060. 

Mont.—Caplice Commercial Co. v. 
Cassidy, 25 Mont. 81, 63 P 799. 

Nebr.—Schultz y. Loomis, 40 Nebr. 
152, 58 NW 693. 
og J.—Bodine v. Gray, 24 N. J. Eq. 

Ds 

Oh.—Cincinnati Hotel Co.’ vy. Cen- 
tral Trust, ete., Co., 11 Oh. Dec. (Re- 
print) 255, 25 CinecLBul 375. 

Okl.—Griffin v. Jones, 45 Okl. 305, 
147 P 1024, 1029 [quot Cyc]. 

Pa.—Briscoe v. Philadelphia, etc., 
R. Co., 1 Walk. 511; Mutual Guar- 
antee Bldg., etc., Assoc. v. De Long, 
23 Pa. Dist. 35; Smith v. Weyant, 3 
Pa. Co, 608; Lewis v. Flatly, 4 Pa. 
Or Pale, 7G. 


Me 


Tex.—Robertson v. Parrish, (Civ. 
A.) 39 SW 646. 
{a] Allegation held sufficient.— 


(1) Where a bill to foreclose a pur- 
chase-money mortgage alleged that 
the mortgage provided that on de- 
fault complainant in the payment of 
the first note was entitled to declare 
the others due, and that the first note 
was long past due and ‘‘complain- 
ant declares all the notes due,” it 
sufficiently alleged that the note first 
payable was past due and unpaid, 
and that complainant had thereupon 
exercised his option to declare the 
other two due and payable, and that 
the bill was therefore not prema- 
turely filed. Baxter v. Ft. Payne Co., 
182 Ala. 249,.251, 62 S 42 (“If per- 
chance this averment is not a com- 
plete equivalent for an averment that 
the note first payable is past due 
and unpaid and that thereupon com- 
plainant has exercised his option to 
declare the other two due and pay- 
able, on the general demurrer it will 
be so taken. McDuffie v. Lynchburg 
Shoe Co., 178 Ala. 268, 59 S 567’’). 
(2) Where corporation bonds bore 
interest payable semi-annually in 
January and July, with coupons call- 
ing for the payment of such _ in- 
stallments of interest, a complaint 
in May, 1911, alleging a default in 
payment of all coupons on January 
15, 1908, or thereafter, and that de- 
mands were made more than one year 
prior to the suit, and that the en- 
tire debt had been declared due three 
months prior to the suit, sufficiently 
showed default. San Francisco Mer- 
cantile Trust Co. v. Sunset Road Oil 
Co, 76 Cal. 46i,7168 © 037... (3) 
The complaint, in an action to fore- 
close a ms#rtgage to secure a note 
due at a fixed time, but stipulating 
that, on default in the payment of 


[42 C. J.—6] 
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and formal no- 


interest, the note should at the option 
of the holder, become due, alleged 
that no part of the note had been 
paid, except interest for one year, 
and asked the court to ascertain 
the amount due plaintiff according 
to the terms of the note and mort- 
gage. A copy of the mortgage made 
a part of the complaint provided 
that, on a sale under a foreclosure, 
the proceeds should be applied to the 
unpaid amount secured by the mort- 
gage, and stipulated that, in the 
event of a foreclosure sale, the 
premises should be treated as one 
pareel and sold as such. In applica- 
tion of the rule stated at the head 
of this paragraph it was held that 
a judgment of foreclosure for the 
payment of the principal of the note 
and interest was proper as against 
the objection that it did not appear 
that the holder had exercised the 
option to declare the principal due 
for nonpayment of interest. San 
Gabriel Valley Bank v. Lake View 
Town Co., 4 Cal. A. 630, 633, 89 P 
360 (‘the rule is invariable that 
every intendment shall be indulged 
in favor of the judgment, and that 
all doubts of construction shall be 
resolved in support thereof’’). (4) 
In an action by the assignee of a 
note and mortgage to foreclose the 
mortgage, the note giving the holder 
thereof the option to declare the 
debt due for nonpayment of interest 
and élect to foreclose, the allegation 
in the complaint that default in the 
payment of interest had been made, 
and because of such default plain- 
tiff had elected to exercise the option, 
was a sufficient averment that the 
option was exercised when the in- 
terest became due, and could not be 
construed to mean that plaintiff had 
elected to exercise the option only 
at the time of filing the complaint. 
Patten v. Pepper Hotel Co., 153 Cal. 
460, 96 P 296. 

[b] Omitting averment in amended 
petition.— Where the original petition 
avers an election to declare the whole 
amount due, the filing of an amended 
petition omitting that averment will 
not operate to revoke such election. 
Schultz v. Loomis, 40 Nebr. 152, 58 
NW 693. 

[ec] A copy of the mortgage at- 
tached to and made a part of the 
complaint may be examined to ascer- 
tain the contract of the parties. San 
Gabriel Valley Bank v. Lake View 
Town Co.,, 4 Caliv A. 630;°89" RP 360: 

[d] Plaintiff’s election should not 
be stated in the present tense, for 
the allegation will then be taken to 
refer to the time of filing the com- 
plaint. Trinity County Bank vy. Haas, 
15617Cals 553, SiR 3852 

Waiver of right must be pleaded 
by defendant see infra § 1624 text 
and note 82. 

55. Johnson vy. Van Velsor, 43 
Mich. 208, 214, 5 NW 265 (obiter). 

[a] In Wisconsin (1) however, the 
complaint must allege that the 
mortgagee has elected to consider the 
whole amount due and that he has 
notified the mortgagee of such elec- 
tion. Macloon v. Smith, 49 Wis. 200, 


due and notified defendant thereof.°® 
note secured by the mortgage does not require 
notice of the exercise of the option to be given 
to the mortgagor, a foreclosure suit may be main- 
tained without such notice.57 
out a mortgage, with conditions that it may be- 
come due on failure to keep a, covenant as to 
insurance, and alleging a breach of that covenant, 
states a cause of action, although there is nothing 
then due on the note by its terms.5® 
If there has been an extension of the time of 
/ payment,°® the fact must be alleged®® and also its 
expiration without payment.*! 
Averment of demand.°? 


[42 C.J3.] 81 
Where the 


A petition setting 


It is not, as a rule, nec- 


5 NW 336; Rosseel v. Jarvis, 15 Wis. 
571; Marine Bank v. International 
Bank, 9 Wis. 57; Basse v. Gallegger, 
7 Wis. 442, 76 AmD 225; Wilson v. 
Winter, 6 Fed. 16 (a case in Wis- 
consin). (2) “We are unable to find 
that this rule of practice extends be- 
yond the state of Wisconsin.” Broad- 
bent v. Brumback, 2 Ida. (Hasb.) 
3800 1359s 6. te ooo. [appardisme 5 
UzoS:. 631, 22 SCt 978, 36) Leeed. s474- 

56 U. S.—Quackenbush vy. Lane, 
20 -F. Cas. No, 11,491, 

Cal.—Hewitt v. Dean, 91 Cal. 5, 
27 P 423; Dean v. Applegarth, 65 
Cal. 391, 4 P 375; Whitcher v. Webb, 
44 Cal. 127. 

Ida.—Broadbent v. Brumback, 2 
Ida. (Hasb.) 336, 16° P 555 [app dism 
45°\U.. S. 631, 12 SCt_978) 36-427 ed: 


847]. 
Ind.—Buchanan y. Berkshire L, Ins. 
Cor, 196) Ind 


Mich.—Hawes v. Detroit F. & M. 
Ins. Co., 109 Mich. 324, 67 NW 329, 
63 AmSR 581; Johnson v. Van Velsor, 
43 Mich. 208, 5 NW 265; English v. 
Carney, 25 Mich. 178. 

Miss.—Dunton v. Sharpe, 70 Miss. 
850, 12 S 800. 

Mo.—Waples v. Jones, 62 Mo. 440. 

N. Y.—Wing v. DeLaRionda, 131 
N. Y. 422, 30 NE 248; Malcolm v. 


Allen, 49 N. Y. 448; Howard v. Far- 
ley, 26 N. Y. Super. 599, 29 HowPr 
4; Hunt v. Keech, 3 AbbPr 204; 


aaa v. Clark, 7 Paige 179, 32 AmD 


an C.—Young v. McLean, 63 N. C. 
57. Graham v. Fitts, 53 Fla. 1046, 
43 S 512, 13 AnnCas 149 [dist White 
v. Gracey, 45 Fla. 657, 34 S 223]. 
[a] Rule applied.—A principal 
note provided for the payment of a 
given amount at a stated time, with 


interest thereon, for which other 
noteS were given payable semi- 
annually, and provided that, on de- 


fault in payment of any interest for 
ten days, the principal and interest, 
at the option of the legal holder of 
the note, should become due, and the 
mortgage provided for the payment 
of the principal and interest accord- 
ing to the meaning of the note. It 
was held that a bill to foreclose by 
the holder of the principal note, 
alleging default in interest and that 
complainant exercises the option 
given by the note and declares the 
interest and principal due and pay- 
able at once, was sufficient. Graham 
Ve Ritts; b3 Bla.” 1046) 143 esa ts. tS 
AnnCas 149. 

58. Porter v. Schroll, 93 Kan. 297, 
144 P 216. > 

59. See supra §§ 952, 1041-1048. 

60. See cases infra note 61. 

Defense of nonconsent to exten- 
sion see infra § 1624 text and note 71. 

61. Vo Ryan’: 22 .JNebra 14700), 
35 NW 225; Troy City Bank v. Bow- 
man, 43 Barb. (N. Y.) 639, 19 Abb. 
Pr. 18; Sheridan First Nat. Bank v. 
Citizens’ State Bank, 11 Wyo. 32, 70 
P26. 

62. See supra § 1085. 

Demand generally see Demand 18 
C. J. p 478; and cross references in 
note 58. 


82 [42 C.J] 


essary to allege a demand of payment upon the’ 
This rule holds good even where the 
mortgage is payable on demand,** but not where it 
is made to mature at a certain time after de- 
mand,** or where the note which the mortgage se- 
cures is payable at a particular place.°® 
plaint in an action for the reformation of a 
mortgage and for foreclosure need not allege a de- 
mand for a reformation before the commencement 


debtor.®* 


of the action.® 


[§ 1614] (5) Title or Right of Plaintiff to Mort- 
While it is not necessary 


gage—(a) In General. 


63. Austin v. Burbank, 2 Day 
(Conn.) 474,.2 AmD 119; Gillett v. 
Balcom, 6 Barb. (N. Y.) 370; Haxtun 
v. Bishop, 3 Wend. (N. Y.) 13 


[a] A leading case.—Rumball v. 
Ball, 10 Mod. 38, 88 Reprint 616. 

64. Gillett v. Balcom, 6 Barb. 
(ASiss VE RECS iD 

Go. umren | Cent. aula.) dnsy VCO. 
Jones, 35 Oh. St. 351; > Union, Cent. 
lis yet COs) Vege CURUIS =o) a Oey Sus 
343. 

66. Palmer v. Hughes, 1 Blackf. 
(Ind.) 328. ; 

67." Walls.v. State; 140 —-Indy eG, 


Li 88 NE 171? iC Axtell. v. Chase, > iil 
Ind. 74 . decides that a cause of 
action simply to correct an alleged 
mistake in a deed is not shown when 
no demand and refusal to make the 
correction are alleged in the com- 
plaint. The case. is not in point here. 
The complaint before us shows a 


mortgage debt due and unpaid and: 


asks for judgment of foreclosure and 
sale of the land. The suit is not to 
correct a mistake simply. 
quest for reformation is incidental to 
the main action. As well said in 
Axteli via, Chase,s.s3 snd. 546, Che 
appellants were brought into court 
for the purpose of compelling them 
to pay their debt, and, being in court 


because of this failure, they are 
asked, incidentally, to correct the 
mortgage. No demand upon them to 
correct the mortgage was neces- 
sary’ ” 

68. See infra § 1618. 

69. Cornelius v. Halsey, 11 N. J. 


Kq. 27; Severance v. Griffith, 2 Lans. 
(N. Y.) 38; Matteson v. Matteson, 
55 Wis. 450, 13 NW 463; Hays v. 
Lewis, 17- Wis. 210; Armstrong v. 
Painter, 75 W. Va. 393, 83 SE 1027; 
and cases infra this section. 


{a] Averment held sufficient.—An 
allegation of ownership by com- 
plainant of a note and mortgage 


given to secure the note described 
“or any renewals thereof’ in the fol- 
lowing language: “That on or about 
October or November, 1914, the said 
The Dutton Bank consolidated with 
your orator, and your orator became 
the owner of the said note given by 
the defendant, Hague Strickland, and 
of the mortgage given to _ secure 
same,” -with the further allegation 
that the note sued on was made by 
the original maker to complainant, 
the alleged successor in interest of 
the payee of the original note, will 
be held a sufficient showing of owner- 
ship of the indebtedness and the 
mortgage to withstand an attack 
made upon the bill by demurrer. 
Strickland v. Gainesville Nat. Bank, 
Udy lab, 665, 10 <S: 615, 

{b] Complaint held sufficient 
against general demurrer.—Code 
Civ. Proc. § 1517 provides that no 
sale of the estate of a decedent is 
valid unless made under order of 
the superior court, except as other- 
wise provided in the chapter. All 
sales must be under oath and con- 
firmed by the court. A complaint in 
an action to foreclose a_ mortgage 
alleged that under an order in the 
matter of the estate of decedent the 
executrix of the estate executed and 
delivered to plaintiff an instrument, 
assigning a certain note and mort- 


The re-. 


lership of the note at the time of 


| condition 
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and that he has 


A com- 


to be the owner 


and 
and 


gage belonging to the estate, 
that plaintiff was the owner 
holder thereof. There was no alle- 
gation of a confirmation of the sale. 
It was held that, in view of Code 
Civ. Proc. § 475, Broviding that the 
court must disregard any error or 
defect in the pleadings, which does 
not affect the substantial rights of 
the parties, the complaint was suf- 
ficient as against a general de- 
murrer. Wells v. McCarthy, 5 Cal. 
A. 301,90; PR 2035 

[ec] Proprietor of note.—An alle- 
gation in a bill to foreclose a mort- 
gage that plaintiff is proprietor of 
the note secured is sufficient, al- 
though it does not appear how he 
became proprietor. Fenno v. Sayre, 
3 Ala. 458. 

[d] The fact that plaintiffs have 
no joint or common interest in the: 
money secured by the mortgage 
should be alleged in the complaint, 
and the decree be made accordingly. 
Higgs v. Hanson, 13 Nev. 356. i 

[e] Where plaintiffs in a proceed- 
ing to foreclose a mortgage are part- 
ners, it is not sufficient to describe 
them by the firm name only; the com- 
plaint is fatally defective if it does 
not disclose the names of the per- 
sons composing the firm. Day v. 
Cushman, 2 Ill. 475. 

{f] A bill to foreclose a mortgage 
executed to a corporation is not sub- 
ject to demurrer for failing to show} 
affirmatively the capacity of the com- 
pany to loan money and take mort- 
gages. Boulware v. Davis, 90 Ala. 
207,.8 S 84, 9 LRA. 601. 

[g] Identification of mortgagee 
when described, by initials only or 
by a name different from that in 
the mortgage see Gorham v. Farson, 
119 Til. 425, 10 NE 1; Wilson v. Cal- 
der, 8 Kan. A. 856, 55 P 552; Andrews 
v. Wynn, 4 8S. D. 40, 54 NW 1047. 

70. Cal.—Rock Ridge Park Co. vy. 
Wells, 27 Cal. A. 281, 149 P 792. 

- Conn.—Bull v. Meloney, 27 Conn. 
560; Palmer v. Mead, 7 Conn. 149. 

Fla.—Graham vy. Fitts, 53 Fla. 1046, 
43. S 512, 13 AnnCas 149. 

Ida.—McCornick v. Brown, 22 Ida. 
Day, Lod ae OT. 


Slane v. Trotter, 3 La. Ann. 
Md.—Bernstein v. Hobelman, 70 


Md. 29, 16 A 374. 

S. C.—Moses v. Hatfield, 27 S. C. 
324, 3 SE 538. 
dicen weaiaee v. 22 Tex. 

Wis.—Walton v. Cody, 1 Wis. 420. 

[a] Rule applied.—In an action 
for a decree foreclosing a mortgage 
executed to secure the payment of a 
note, a complaint, alleging that de- 
fendants executed the note set out 
therein and as security executed and 
delivered the mortgage, that the bal- 
ance due on the principal of the note 
and the interest thereon was due and 
unpaid, that plaintiff exercised its 
option and declared the whole amount 
of principal and interest to be im- 
mediately payable, showed the own- 


Hunt, 


execution of the mortgage, which 
of ownership was pre- 
sumed to continue, so that it was not 
necessary directly to allege delivery | 
of the note or that plaintiff was. the 


= het 


‘[9§ 1613-1614 


to aver title in the mortgagor, since he is estopped 
by his deed to deny title,** a bill for foreclosure 
must show that the debt is owing to complainant, 


a right to maintain the aetion.%® 


Where he is the original mortgagee, it is ordinarily 
sufficient to allege the execution and delivery to him 
of the mortgage and note,’° and the manner of 
execution is a matter of 
wise he must allege such facts as will show him 


defense.74 But other- 


of the debt and security, so that 


his right to sue and the character in which he sues 
may appear;‘? and in this behalf the allegations in 


owner of the note at the time of its 
exercise of the option. Rock Ridge 
Park: Co. v. Wells, 27 Cal. A. 281, 149 
Ba O2e 

[b] 
gagee who had no notice of any 
prior claim on the land need not, 
in an action to foreclose, allege that 
he was a _ purchaser for value. 
Oliphant v. Burns, 146 N. Y. 218, 40 
NE 980. 

71. McCornick v. Brown, 22 Ida. 
525125 P1987, 

[a] Rule applied.—A complaint is 
not demurrable which specifically al- 
leges that the persons whose names 
appear as Signers of the mortgage 
executed the same, although it ap- 
pears that the mortgage was signed 
by one defendant for himself and 
as “attorney in fact’ for the other de- 
fendant, without an allegation of 
power and authority to execute the 
mortgage for them. McCornick v, 
Brown, 22 Ida. 52,.125-P 197. 

72. Ala.—Hartwell v. Blocker, 6 
Ala. 581. 

Cal.—Tyler ‘v. Yreka Water ‘Coy 
14 Cal. 212. 
acme ee ink v. Branch, 16 Conn. 
260. 

Weng ents v. Blasingame, 73 Ga. 


Mich.—Proctor v. Robinson, 35 
aitens 284; Spear v. Hadden, 31 Mich. 

N. J.—Flemming v. Iuliano, 92 N. 
J. Eq. 685, 114 A 786. 

N. Y.—Ward v. Bronson, 126 App. 
rar cree 110 NYS 335. : 

a 
a bill by a wife’s assignee to fore- 
close a mortgage to husband and wife 
after the husband, who had held the 
mortgage with his wife as tenants in 
common, and not as joint tenants, 
had died intestate, without joining 
the legal representatives of the hus- 
band or alleging assignment of the 
husband’s interest to complainant, 
was held insufficient. Flemming v. 
Iuliano, 92 N. J. Eq. 685, 114 A 786. 
Assignment to plaintiff generally see 
infra § 1615. y 

[b] Allegation held sufficient.—A 
complaint in an action to foreclose a 
mortgage securing a bond which al- 
leged the execution of the bond and 
mortgage, that the mortgagee died 
leaving a third person his only heir 
at law and next of kin, who became 
the owner of the mortgage by “in- 
heritance,” that the third person died 
leaving a will by which he = be- 
queathed the mortgage to his execu- 
trix, who assigned it to plaintiff, 
sufficiently alleged that the third per- 
son acduired title to the bond and 
mortgage, and that plaintiff was the 
owner of the same, although the 
word “inheritance’’ more properly 
applies to a succession to the title 
to real estate by the death of the 
former owner. Ward v. Bronson, 126 
App. Div. 508, 510, 110 ‘NYS 335 
("The word ‘inheritance’ more prop- 
erly applies to a succession to the 
title to real estate by the death of the 


|'former holder,’ but in this place in 


the complaint it could have but one 


|'meaning, and can only be understood 


as alleging that upon the death of 
the mortgagee he succeeded to this 
mortgage as her only next of kin; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Purchaser for value.—A mort- 


Rule applied.—In New J ersey 


‘2 


-§§ 1614 


dieisi 


the bill will be construed most strongly against 
the pleader;** and this is particularly the case 
where plaintiff sues in a representative capacity, 
as an executor, administrator, or trustee.7™4 

[§ 1615] (b) Assignment to Plaintiff. Where a 
foreclosure suit is instituted by an assignee of the 


mortgage and debt,® the bill or 


show a prima facie title in plaintiff as assignee.7® 
But it is not necessary for him to set out the in- 
strument of assignment in full;*7 it is sufficient 
to allege that the securities were duly assigned and 
transferred to him for a valuable consideration’’ 


although other cases hold that a 


that the notes and mortgages had been assigned 


to plaintiff was insufficient’? and 


in order to gain full title to it he 
must ‘bear that relation to her, and 
the personal representative of the 
estate must assent to, or acquiesce 
in, his taking this: particular prop- 
erty. I think, therefore, the proof 
of the letters of administration was 
properly received. It is true the 
bond is the principal obligation and 
the mortgage would pass with it, 
but I think this complaint, alleging 
that he acquired the title to the mort- 
gage in this way, is only, consistent 
with the idea that he acquired the 
bond and mortgage’’). 

73. Supra § 1606 text and wore “ies 
and see case infra this note. 

[a] Thus a bill to foreclose a 
mortgage not alleging that complain- 
ant is the owner, and showing by in- 
dorsement on a copy of the mort- 
Zage attached to and made part oaf 
the bill that he had assigned it, is 
subject to demurrer as showing that 
complainant was not the owner of 
the mortgage. Burch vy. Driver, 202 
Ala. 659, 88 S 902. 


74, Ala. —Cowley v. Shelby,/71 Ala. 
122. 

Cal.— White v. Allatt, 87 Cal. 245, 
25 P 420. 

La.—Chaffe v. Carroll, 35. La. Ann. 
115. 

Vt.— Babbitt v. Bowen, 32 Vt. 
437. 


W. Va.—Rexroad v. Raines, 63 W. 
Va. 511, 60 SE 495. 

Ont.—Garrett v. Saunders, 23 Grant 
Ch. 566; Barrett v. Crosthwaite, 9 
Grant Ch. 422. 

[a] Probate of will, or grant of 
letters of administration.—(1) A bill 
by an executor for foreclosure of a 
mortgage to his testator is demurra- 
ble which does not allege that. let- 
ters probate of the will have been 
granted to plaintiff by the proper 
court. Lawrence v. Humphries, 11 
Grant Ch. (Ont.) -209..-(2) But, in 
Pennsyivania it was held not to be 
a good defense that the ‘right of 
plaintiff as administrator cum tes- 
tamento annexo to foreclose does not 
appear on the face of the scire facias, 
in that it is not alleged therein that 
letters of administration to plaintiff 
were granted in the state. Lawrence 
v. Korn, 184 Pa. 500, 501, 39 A 295 
(“No issue was raised upon the sub- 
ject. There is no presumption against 
the right, and if the defendant had 
reason to believe that the plaintiff 
was a foreign administrator he 
should have so stated’’). 

{b] In West Virginia the trustee 
in a deed of trust who files a bill 
invoking the aid of a court of equity 
to remove impediments to a proper 
execution of the deed by sale of the 
property conveyed thereby to secure 
a debt should allege in his bill that 
he was required, as provided by Code 


(1906) § 30538, by the cestui que 
trust to execute the trust. Rexroad 
v. Raines, 63 W. Va. 511, 60 SE 
495. 

75. See supra §§ 1097, 1098, 

76. Mich.—Spear v. Hadden, 31 
Mich. 265. 


N. J.—Flemming v. Iuliano, 92 N. 
J. Eq. 685, 114 A 786; Cornelius Vv. 
Halsey, 11 N. J. Eq. 27. 
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complaint must 


mere allegation 


since the trans- 


N. Y¥.—Vander Veer v. M. L. Im- 
provement Corp., 184 NYS 528. 

Wis.—Hays y. Lewis, 17 Wis. 210. 

[a] Tlustration.—‘‘There is no al- 


‘legation whatever ‘that the respond- 


ent is the owner of the bond, or that 
it has been assigned to him. This 
we consider avery ‘essential and 
fatal .defect in the complaint. For 
it is very clear that if the respondent 
does not own the bond he has no 
right to ask for a foreclosure of 
the. mortgage given to secure its 
payment. Had the allegation been 
that he was the owner of the bond, 
it might be said that this implied 
that he likewise owned the mort- 
gage, within the rule of those de- 
cisions which hold that the debt is 
the principal and the mortgage the 
accessory, and that the latter passes 
by a transfer of the bond. 
merely stated that he is the owner 
of the mortgage, without showing 
that he has any interest in the debt 
which it was given to secure. The 
complaint should have stated that the 
bond and mortgage had been assigned 
to the respondent, or at least that 
he was the lawful owner of them.” 
Hays v. Lewis, 17 Wis. 210, 212. 

{[b] In Vermont it is not neces- 
sary to allege that the assignment 
has been recorded. King v. Har- 
zing ton, 2 Aiko eCVt.), 335 160 Amb 
675. 

77. See cases infra note 78. 


78. U. S.—Ceesar v. Capell, 83 Fed. 
403. i 

Ala.—Buckheit v. ‘Decatur Land 
Co., 140 Ala. 216, 37 S 75. 

Cal.—Cortelyou Vv. Jones, 132 Cal. 
W3IE"64 BE 119: 


Til. —Long v. Coffman, 231 Ill. A. 
265. 
Iowa.—Barthol v. Blakin, 34 Iowa 


aoe Franklin y. Twogood, 18 Iowa 
15; 

Mich.—Martin v. McReynolds, 6 
Mich. 


Minn.—Foster v. Johnson, 39 Minn. 
378, 40 NW 255. 

Nebr.—Barber y. Crowell, 55 Nebr. 
571, 75 NW 1109. 

N. J.—Cornelius v. Halsey, 11 N. 
Je fds 2. 

N. Y.—Rose v. Meyer, 7 NYCivProc 
219, 1 HowPrNS 274 


N. D.—Fisher v. Buisson, BANG DY 
493, 57 NW 505. 
Or.—Roberts v. Sutherlin, 4 Or. 


219. 

Pa.—Western Pennsylvania Hos- 
pital v.. Zweidinger, 29 PittsbLegJNS 
393. 


Vt.—Sprague v. Rockwell, 51 Vt. 
401; Babbitt v. Bowen, 32 Vt. 4387; 
King v. Harrington, 2 Aik. 33, 16 
AmD 675 


Wash.—Brown v. Elwell, 17 Wash. 
442, 49 P 1068. 

Wis.—Morris v. Peck, 73 Wis. 482, 
41 NW 623; Ercanbrack v. Rich, 2 
Pinn. 441, 2 Chandl. 100. 

[a] Rule applied.—A complaint in 


an action to foreclose a mortgage, 
| brought by an assignee, which alleges 


the recovery of judgments by the 
assignor against defendant who, as 
‘collateral security for the payment 
of the judgments, delivered to the 
assignor notes executed by a corpo- 


But it is} 


| ruled. 


[42 C.5.] 83 


fer of a note or bond earries with it the right to 
enforce the mortgage security,®° it is sufficient to 
allege an assignment or transfer of the obligation, 
by indorsement or otherwise according to the facts, 
the transfer of the mortgage then following as a 
legal inferenece.** 
alleges the amount due upon the note secured by 
the mortgage sought to be foreclosed, a specific 
averment of delivery of the note is not essential.®” 
But the complaint must at least allege facts from 
which it can be inferred that a valid assignment 
was made to plaintiff.** 
signment to plaintiff of the mortgage alone, with- 
out anything to show his ownership of the debt 
secured, is defective,®* although it is otherwise if 


And if plaintiff’s bill sufficiently 


An allegation of the as- 


ration, payable at different times to 
defendant and by him indorsed to 
the assignor, and who on the same 
day, further to secure the payment, 
executed his bond payable on a desig- 
nated future date, and who to secure 
the payment of the bond and the 
judgments executed the . mortgage, 
and that the assignor assigned to 
plaintiff the agreement, notes, bond, 
and mortgage, together with the 
moneys due and to grow due thereon, 
states a cause of action as against 
a demurrer. Williams v. Cornell, 137 
App. Div. 795, 122 NYS 670. 

[b] Irregularity in assignment.— 
If there is any irregularity or de- 
fect in the assignment not appearing 
on .the face of the papers it is for 
defendant to allege and prove it. 
Ely v. Cram, 17 Wis. 537. 
pee es Buckner v. Sessions, 27 Ark. 

[a] Other instances.—(1) A.com- 
Plaint which averred that plaintiff 
was the lawful owner of the bond 
and mortgage by several mesne as- 
signments without setting them ecut 
was declared to be defective. Rose 
v. ‘Meyer, 7 NYCivProc 219, 1 How 
PrNS 274. (2) In Kansas, where the 
petition alleged an assignment with- 
out stating that it was written and 
without setting out any copy, it was 
held that a general denial, although 
not under oath, put in issue plain- 
tiff’s title, and that he could not take 
judgment on the pleadings. Pattie 
v. Wilson, 25 Kan. 32%, 

$0. See supra § 727. 

81. Mobile, etc., (R. Co. v. Talman, 
15 Ala. 472; Emanuel v. Hunt, 2 Ala. 
190; Short v.. Kerns} 95°-Ind. 4315 
Slaughter v. Foust, 4 Blackf. (Ind.) 
379; Kurtz v. Sponable, 6 Kan. 395; 
Scott v. Turner, 15 La. Ann. 346. 
maka supra § 1614 text and note 
72 [bd]. 

82. Worth v. Knickerbocker Trust 
Co., 171 Ala: 621, 623,, 55.5 '144 "Cat 
was not necessary for the bill in 
this case to aver in terms that the 
note... was actually delivered by 
the mortgagors to the mortgagees, 
and duly and properly assigned to 
the complainant’’). 


83. Vander Veer v. M. L. Improve- 
ment Corp., 184 NYS 528. 
Assignment of mortgages see 


supra § 653 et seq. 

84. Manne v. Carlson, 49 App. Div. 
276, 63 NYS 162. 

[a] Thus a demurrer to a com- 
plaint in a mortgage foreclosure ac- 
tion, which complaint alleged an as- 
signment of the mortgage, but not 
of the bond secured by it, was not 
frivolous, and was improperly over- 
Smith v. Thompson, 118 App. 
Div. 6, 7, 103 NYS 336 (“the point 
sought to be raised by the demurrer 
was that as the mortgage was an in- 
cident to the debt, an assignment of 
it did not pass the debt itself. The 
precise question was presented by de- 
murrer in Manne v. Carlson, 49 App. 
Div. 276, 68 NYS 162. We-desire to 
add nothing to the opinion of Mr. 
Justice Ingraham in that case, and 
upon its authority hold that it was 
error to overrule the demurrer as 
frivolous”). 


84 [42 C.J] 


there is also an allegation of ownership,®® and, 
moreover, a complaint was said to be hardly de- 
murrable for omission of an averment of assign- 


ment of the bond secured where 
the complaint was plain.*® 


assigned was sufficient.** 


{§ 1616] (6) Performance of Conditions Prece- 
Where the mortgage requires the mortga- 
gee to perform certain conditions precedent to his 
right to foreclose,** or makes the debt payable only 
on a certain contingeney,*® the bill or complaint 
must contain proper averments to show the per- 
formance of the one or the happening of the other 
or it will not sustain a deeree;®® although under 


dent. 


statutory provisions for pleading 


conditions precedent a general allegation of due 
performance of a contract set forth in the plead- 


ing is sufficient.°+ 


Compliance with constitutional provision. Where 
a state constitution required a foreign corporation 
at least one known place of business and 
an authorized agent or agents therein,’’®? 
held that a bill to foreclose a mortgage given to a 
foreign corporation in that state must affirmatively 


to have ‘ 


85. Fisher v. Sy Newb 
493, 57 NW 505. 

{a] Thus “there is no direct alle- 
gation that these notes, or any of 
them, have ever been assigned to 
plaintiff; but there are allegations in 
the complaint that the mortgage it- 
self has been assigned, and, in addi- 
tion, there are averments that the 
plaintiff is the holder and owner of 
several notes. It is true that a mere 
assignment of the mortgage would 
not necessarily carry with it the 
notes; but we regard the averment 
of the transfer of the mortgage, in 
connection with the allegation that 
plaintiff is the holder and owner of 
the notes, aS an averment of the as- 
signment of the notes themselves to 
the plaintiff. Ownership is a fact. 
Averment of it in a complaint will 
admit of evidence to establish it. 
The court might, on motion, compel 
the plaintiff to be more specific as 
to the manner in which he obtained 
title to the notes. But on demurrer 
the complaint is good.’ Fisher v. 
Bouisson, 3 N. D. 493, 494, 57 NW 
505. 

s6. Preston v. Loughran, 58 Hun 
210 lie ON YS eke. (in-an) action for 
foreclosure of a mortgage by an as- 
signee, an omission to allege in the 
complaint an assignment of the bond, 
as well as of the mortgage, does not 
invalidate a judgment of foreclosure, 
where the assignment of both bond 
and mortgage is on record, and the 
referee’s report of the amount due 
refers to such record). 

87. Severance v. Griffith, 2 Lans. 
CNE Yass; 


Bouisson, 


83. See supra § 1084. 

89. See supra § 1081 et seq. 

Indemnity mortgage see supra 
§§ 354-361. 

Purchase-money mortgage see 
supra § 352. 

$0. Lewis v. Richey, 5 Ind. 152; 
Curtis v. Goodenow, 24 Mich. 18; 
Clare v. New York L. Ins. Co., 100 


Misc. 308, 166 NYS 647. 

[a] Thus (1) where the mortgage 
was one of indemnity, and the bill 
did not aver that the mortgagee had 
been compelled to pay any money, 
or had been in any way damnified, 
it showed no ground for _ relief. 
Lewis v. Richey, 5 Ind. 152. (2) 
Where a purchase-money mortgage 
recited that the amount represented 
thereby was retained by the mort- 
gagor as security for the perfection 


Where there was 
bond or note, and the mortgage was the sole evi- 
dence of indebtedness, an allegation that it was 
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vision.®% 
the meaning of 
no 


Debt. 


ff, es 


[§§ 1615-1617 


show that, when the contract was made, the mort-- 
gagee had complied with this constitutional pro- 


[§ 1617] (7) Other Proceedings on Mortgage or 
Since, under the early common-law and 
chancery practice, a mortgagee was entitled to pur- 
sue concurrently his remedy in equity on the mort- 


gage and an action at law on the debt,®* and, 


tion as to the 
to recover the 


performance of 


it was 


of the title to the mortgaged prem- 
ises, it was held that a bill to fore- 
close the mortgage should contain 
distinct averments in the stating part 
that the title had been thus perfected. 
Curtis v. Goodenow, 24 Mich. 18. 

[b] Sufficiency of allegation.—(1) 
In Indiana, although no court has ju- 
risdiction to foreclose a mortgage 
against a decedent’s estate until after 
the claim has been filed against the 
estate, it does not follow that the 
complaint for foreclosure in such a 
case must contain an averment that 
the claim had been filed against the 
estate before the commencement of 
the action, since superior courts in 
that state are courts of general ju- 
risdiction, and therefore their au- 
thority to proceed with a cause need 
not aflirmatively appear in the com- 
plaint. Noerr v. Schmidt, 151 Ind. 
579, 561. NE 332. (2) Where plaintiff 
guaranteed performance of a mort- 
gagor’s covenant to pay the debts of 
a partnership, an allegation of a 
breach stating that plaintiff had 
paid debts to creditors, without nam- 
ing them, was_ sufficient. Dye v. 
Mann, 10 Mich. 291, 296 (“It is as 
certain as the covenant to pay; whieh 
is to pay the debts of the firm gen- 
erally, without naming particular 
creditors”). 

91. Stephens v. Doxey, 58, Utah 
196, 198 P 261. 

[a] Rule applied.—In a suit to 
foreclose two mortgages, if the com- 
plaint alleges that they were given 
by defendant to plaintiff's assignor 
as a consideration for the latter’s 
contract to build an apartment house 
on the mortgaged lots, a general al- 
legation of due performance of the 
contract would be sufficient, under 
Comp. L. (1917) § 6601. Stephens 
v. Doxey, 58 Utah 196, 198 P 261. 

9@. See Ala. Const. art 14 § 4; 
and generally Corporations § 420, 

938. Mullens v. American Freehold 
Land Mortg. Co., 88 Ala. 280, 

201; Farrior v. New England Morte. 
Security Co., 88 Ala. 275, 7 S 200. 

{a] Sufficiency of averment.—(1) 
An allegation in the bill that plain- 
tiff “has complied’? with the consti- 
tutional requirement will be con- 
strued as referring to the time of 
filing the bill and not to the date 
of executing the mortgage. Mullens 
v. American Freehold Land Mortg. 
Co., 88 Ala. 280, 7 S 201. (2) This is 
true of a bill describing plaintiff 


therefore, the pendency of neither of these rem- 
edies affected the other, it was not necessary that 
the bill or complaint should contain any allega- 


pendency of proceedings at law 
debt secured by the mortgage. 


While the earlier rule as to the right to sue con- 
currently seems to have been departed from in 
some degree,®® still the prior commencement of an 
action at law on the mortgage debt is a matter 
to be set up in the answer,®? unless there is an 
express statutory requirement that an allegation 
concerning it be contained in the bill.% 
eral states by reason of statutory enactments” it 
is necessary that the complaint in an action for 
foreclosure shall state whether any proceedings at 
Jaw have been had for the recovery of the debt 
secured by the mortgage or any part thereof; and 
this is imperative, and a complaint is fatally de- 


In sey- 


as “having a duly constituted agent,” 
etc. Farrior v. New England Mortg. 
Security Co., 88 Ala. 275, 7 S° 200: 
(3) But in order that the bill may 
be demurrable for a defect in this 
respect it must affirmatively appear 
that the mortgage was executed in 
Alabama. Christian v. American 
Freehold ‘Land Mortg. Co., 89 Ala, 
198, 7 S 427. 

94. See supra §§ 436, 648, 1010. 

95. Vansant v. Allmon, 23 Ill. 30; 
Dunkley v. Van Buren, 3 Johns. Ch. 
(N. Y.) 330; Hatfield v. Kennedy, 1 
S.C. DL, 601°) Burnell wv. Martine 
Dougl. 417, 99 Reprint 268. 

96. Anderson v. Pilgram, 30 S. C. 
499, 508, 9 SE 587,14 AmSR 917%, 4 
LRA 205. See supra § 1010. 

97. Newton v. Newton, 12 Ind. 527; 
Deam v. Morrison, 10 Ind. 867 (these 
decisions were rendered after the 
modification of the Indiana statute 
which required such an allegation in 
the complaint). 

98. See cases infra this section. 

99. See statutory provisions. 

1. See case infra this note; and 
cases infra note 2. 

[a] Object of provision.—(1) “At 
common law the mortgagee, after de- 
fault, could maintain ejectment to 
recover the possession, an action on 
the note, and to foreclose the mort- 
gage, all at the same time. The hard- 
ship and expense to the mortgagor 
were very burdensome, and not un- 
frequently stripped him of all his 
property. To avoid these the statute 
in question was passed.” Dimick y. 
Grand Island Banking Co., 37 Nebr. 
894, 399, 55 NW 1066. (2) “I do not 
understand that the existence of a 
former proceeding to recover the 
amount secured to be paid by a 
bond and mortgage would of itself be 
a defense, and this provision of the 
Code seems to require the insertion 
of such an allegation in the com- 
plaint for the information of the 
court upon the trial, and not to raise 
an issue which by the mere denial 
of the .allegation would require the 
plaintiff to prove the negative of an 
affirmative defense. It would seem to 
be analogous to those cases where 
a formal allegation is required in 
a complaint, but of which no proof 
is required upon*the trial, like an 
allegation of a breach of a contract 
to pay a sum of money. where i* is 
essential that’ the pla‘nt*ff should al- 
lege a breach of the contract of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 
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fective which omits this averment,? 


ing the institution of an action 


debt and its prosecution to judgment, 
allege that an execution thereon has been returned 
unsatisfied, as is required by such statutes;? but 
doubt has been expressed whether a defendant in 
a suit to foreclose a mortgage, who has not raised 
the point in any way in the trial court, 
be heard to complain on appeal that the petition 
lacks the required averment that no proceedings 
have been had at law, where plaintiff. was per- 
mitted to introduce evidence to show such fact with- 
out objection, and the cause was tried upon the 
Independently of 
such statutes, if a previous attempt to foreclose 
the mortgage has been made, the complaint should 
set forth the proceedings thereon and show that 


theory that it was in issue. 


which he complains; but a denial of 
that allegation does not put the facts 


in issue. (See Lent v. New York, 
etc RCo. AsOeNEY Yo 1504) 1429 (NE 
988.) A consideration of the lan- 


guage used in the Code shows clearly 
the object of this provision. The 
complaint must state whether any 
other action has been brought to re- 
cover any part of the mortgage debt, 
and, if so, whether any part thereof 
has been collected, the clear intent 
being to compel the plaintiff to allege 
in the complaint the facts to show 
that -no part of the mortgage has 
been collected; but the mere main- 
tenance of a former action not being 
a defense, the failure of the plaintiff 
to prove that no action had been com- 
menced would not be a ground for 


refusing to award the plaintiff a 
judgment.” Riesgo v. Glengariffe 
Realty ‘Co:,-116 App. Div. 414, 419, 


101 NYS 8382 [aff 194 N. Y. 600 mem, 
88 NE 1130 mem]. 

2. Mich.—Bailey v. Gould, Walk. 
478. 
Nebr.—Great Western Commn. Co. 
v. Schmeeckle, 99 Nebr. 672, 157 NW 
612; Lyons v. Allen, 88 Nebr. 41, 
128 NW 652; Beebe v. Bahr, 84 Nebr. 
191, 120 NW 1021; McDowell v. Mar- 
key, 77 Nebr. 141, 108 NW 152; Fryer 
y. Fryer, 74 Nebr. 845, 105 NW 712; 
Michigan Trust Co. v. Red Cloud, 69 
Nebr. 585, 96 NW 140, 98 NW 413; 
Carter v. Leonard, 65 Nebr. 670, 91 
NW 574; Durland v. Durland, 62 
Nebr. 813, 87 NW 1048; Plummer v. 
Park, 62 Nebr. 665, 87 NW 534; Kirby 
v. Shrader, 58 Nebr. 316, 783 NW 616; 
Jones v. Burtis, 57 Nebr. 604, 78 NW 
261; Bing v. Morse, 51 Nebr. 842, 71 
NW 712; Henry, etc.) Co. v. McCurdy, 
36 Nebr. 863, 55 NW 261; Mundy v. 
Whittemore, 15 Nebr. 647, 19 NW 694; 
Easton v. Lindegod, 3 Nebr. (Unoff.) 
786, 92 NW 1000; Omaha Sav. Bank 
v. Boonstra, 3 Nebr. (Unoff.) 382, 
91 NW 525; Drury v. Roberts, 2 
Nebr. (Unoft.) 574, 89 NW 600; Holt 
v. Rust-Owen - Lumber Co.,, 2 Nebr. 
(Unoff.) 170, 96 NW 613; Lancashire 
Ins+Go..¥: Kierstead, 1 Nebr. (Unoff.) 
437, 95 NW 675; Pratt v. Galloway, 
iy Nebr. GUnoff,)) 1685) 172). 95. =NW 

29. See Dimick v. Grand Island 

anking Co., 37 Nebr. 394, 55 NW 
1066 (holding that the provision of 
the statute applies only to formal 
mortgages, and not to mere equitable 
mortgages or liens). 

ING py: 172 App. 
Div. 1919, 157 NYS 14; Riesgo v. Glen- 
gariffe Realty Wars 116 App. Div. 414, 
101 NYS 8382 [aff 194 N. Y. 600 mem, 
88 NE 1130 mem]; Schieck v. Dono- 
hue, 77 App. Div. 321, 79 NYS 233 
[app dism 173 N. Y. 638 mem, 66 NE 
1116 mem]; Lovett v. German Re- 
formed Church, 12 Barb. 67; Pattison 
v. Powers, 4 Paige 549; Williamson 
vy. Champlin, Clarke 9. 

Wis.—State Bank v. Abbott, 20 Wis. 
576; Ercanbrack y. Rich, 2 Pinn. 441, 
2 Chandl. 100. 

[a] In Indiana (1) the rule stated 
in the text once obtained (McMullen 
v. Furnass, 1 Ind. 160), (2) but was 
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[§ 1618] (8) 
General. 


should 


subsequently changed by statute, and 
such proceedings, if any were had, 
should be set up by way of defense 
(Newton v. Newton, 12 Ind. 527; 
Deam v. Morrison, 10 Ind. 367). 

{b] In North Dakota a complaint 
for foreclosure set forth an attempt 
to foreclose the mortgage by adver- 
tisement, and the issuing of an in- 
junction restraining such proceed- 
ings but it nowhere appeared that 
no other proceedings had been insti- 
tuted to collect the debt, and the 
complaint was held insufficient. 
Fisher v. Bouisson,.3 N. D. 493, 496, 
57 NW 505 (‘Nothing is said as to 
whether anything had been done to 
collect the debt independently of fore- 
closure proceedings. It is this very 
fact which the statute* requires to 
be stated in the complaint. The com- 
plaint is silent with reference to it. 
The statute is imperative. The com- 
plaint shall state ‘whether any pro- 
ceedings have been at law, or other- 
wise, for the recovery of the debt se- 
cured by the mortgage, or any part 
thereof.’ We think that the failure 
of the plaintiff to comply with this 
requirement of the statute was fatal 
to his complaint, on demurrer, and 
the demurrer, therefore, should have 
been sustained’’) 

Burden of proof of averment see 
infra § 1660. 

Necessity and sufficiency of evi- 
dence see infra § 1648 text and note 
56; § 1673 text and note 382. 

3. Cooper v. Bresler, 9 Mich. 534; 
Montpelier Sav. Bank, 
Follett, 68 .Nebr. 410, : 
Gregory v. Hartley, 356; 
Michigan Trust Co. v. Red Cloud, 3 
Nebr. (Unoff.) 722, 92 NW 900; Zug 
v. Forgan,.3 Nebr. (Unoff.) 149, rn 
NW 1129; North. River Bank 
jo oaee 8 Paige (N. Y.) 648. 

Ure v. Bunn, 3 Nebr. (Unoff.) 
ahs 90 NW 904. 

5. Wolff v. Ward, 104 Mo. 127, 16 
SW 161. 

6. Felton v. West, 102 Cal. 266, 
36 P 676 (if a mortgage on land lying 
in another state is foreclosed by ac- 
tion, and results in a deficiency, an 
action therefor may be maintained 
in the state where such statute is 
in force, that being the residence o1 
the mortgagor). 

7. Racine, etc., R. Co. v. Farmers’ 
Lin &, Ta Co:, v4 9 TL 830 95 Amis 595i 
Daniel v. Hester, 24 S. C. 301; Shed 
v. Garfield, 5 Vt. 39. 

[a] Reason is that the mortgagor 
is estopped to deny his title. Ra- 
cine, ete., R. Co. v. Farmers’ L. & T. 
Co., 49 Ill. 331, 95 AmD 595; Daniel 
v.) Hester,” 240 Sv Ci. 3015" Shed: v: 
Garfield, 5 Vt. 39. 

[b] Allegation held sufficient.—An 
allegation in a bill for the foreclosure 
of a mortgage that the mortgagor 
purchased the property from a former 
owner and paid for it, where it is 
conceded that the title of both vendor 
and vendee was equitable only is a 
sufficient averment .of the mort- 
gagor’s ownership, as against the 
holder of the legal title, without al- 


' they were invalid or ineffectual.® 
viding that there shall be only one action for 
recovery of a debt secured by mortgage applies 
only to mortgages on land within the state.® 


The bill or complaint, 
original mortgagor, need not ordinarily allege title 
in him’ although the contrary has been expressly 
held® or, if this is attempted, 
allege that he is seized and possessed of the prem- 
ises in question.® 

Where the mortgagor is dead,!° the interest of 
defendants is sufficiently alleged by describing them 
as his surviving children, or as his heirs at law,** 
or as the executor or administrator of his estate,’? 
according to the facts and as the ease may be. 

Where third parties are joined as defendants,’* 


[42 C.J5.] 85 


A statute pro- 


Interests of Defendants—(a) In 
if against the 


it is sufficient to 


leging a conveyance to the mortgagor 
of his vendor’s interest. Metropoli- 
tan Trust Co: v. Columbus, etce., R. 


Co.) 3) Med. 3689. 
8 Sielbeck v. Grothman, 248 Ill. 
435, 439, 94 NE 67, 21 AnnCas 229 


(“The bill should allege the title of 
the mortgagors in the mortgaged 
premises”). ~ 

9. Holman v. Norfolk Bank, 12 
Ala. 369; Brier v. Brinkman, 44 Kan. 
570, 24 P 1108; Brewing v. Berry- 


Lmanie 1b EN] Bibb. 


[a] Possession of premises.—(1) 
In Arkansas it is necessary for the 
petition to show whether the land 
is occupied by the mortgagor or by 
any other.actual occupant. Fletcher 
v. Hutchinson, 25 Ark. 30; McLain v. 
Smith, 4 Ark. 344, (2) But in Louisi- 
ana a petition for an order of seizure 
on a mortgage containing the pact de 
non alienando need not allege that 
the property is in the mortgagor’s 
possession. Snow v. Trotter, 3 La. 
Ann. 268. 

10. Effect of death: 

Generally see supra § 1019. 
Parties see supra § 1516. 
11. Erwin v. Ferguson, 5 Ala. 158; 


Montz v. Schwabacher, 119 Ky. 256, 
83 SW 569, 26 KyL 1214; Gray v. 
Franks, 86 Mich. 382, 49 NW 130; 


Rutherford v. Johnson, 49 S. C. 465, 
27 SE 470. 

[a] Allegation held sufficient.— 
(1) The allegation of the petition 
in an action to foreclose a mort- 
gage that the mortgagor, who had 
died, “left no heirs or kindred of any 
kind or degree” surviving her, and 
that the property descended under 
the statute to her husband, is suffi- 
cient, this not being a mere conclu- 
sion of law, and it not being nec- 
essary to state specifically that she 
left neither paternal nor maternal 
kindred. Montz v. Schwabacher, 119 
Ky. 256, 83 SW 569, 26 KyL. 1214. 
(2) An allegation that the mortgagor 
died, leaving certain children surviv- 
ing him, is equivalent to an allega- 
tion that they are his heirs at law. 
Erwin v. Ferguson, 5 Ala. 158. 


12. Kingsland v. Stokes, 25 Hun 
107, 61 HowPr 494. 
[a] Defendant executor. — (1) 


Where the note and mortgage were 
made by one as executor and trustee, 
in his representative capacity, it is 
not necessary to allege in the com- 
plaint, on foreclosure, that the mort- 
gagor was what he purported to be. 
Kingsland v. Stokes, 25 Hun (N. Y.) 
107, 61 HowPr 494 [aff 58 HowPr 1]. 
(2) Nor, since he and his grantee are 
estopped from denying his appoint- 
ment and authority, need the com- 
plaint set forth the time and manner 
of such appointment. Skelton v. Scott, 
18 Hun (N. Y.) 375. (3) An allega- 
tion that defendant had been appoint- 
ed executor of the mortgagor’s will 
was insufficient in the absence of any 
allegation that he had proved the will 
or had acted as executor. Kally v. 
Ardell, ,11) Grant:Chs (Ont): 579: 

13. As a party see supra § 1562 
et seq. 


86 [42 C.J.] 


it is not necessary to define or describe the exact 
nature and extent of the interest of each in the 
mortgaged property,'* except so far as to show 
that isa interest is subject or subordinate to the 


hen of the mortgage.® 


Where the purchaser from the mortgagor is de- 
fendant,'® it will be enough to allege his purchase 
and a conveyance of the title to him,’” and the 
fact that he assumed and agreed to. pay the mort- 
gage debt 1s not a material allegation except where 
a personal judgment against him is demanded;}® 
but if the bill contains no allegation of his agree- 
ment it should be dismissed as to him.1° 


14 Conn.—Hinds vv. Allen, 34 
Conn. 185. 

Ind.—Hoes v. Boyer, 108 Ind. 494, 
9 NE 427. 

N. J.—Dunham vy. Doremus, 55 N. J. 
Eq. 511, 37 A 62. 

N. Y.—North River Sav. Bank v. 
Buckley, 130 NYS 787. 

Okl.—Ashcraft v. Moffett, 44 Ok1l. 
386, 144 P 1041. 

And see infra § 1619. 

fa]. “The prime purpose of a fore- 
closure bill is to show the grounds 
of the complainant’s right to a fore- 
closure, and to bring before the court 
all the parties whose interests are 
sought to be foreclosed. If the bill 
does this, and a decree for complain- 
ant follows in due course, its effect 
is not limited, nor the title made by 
sale thereunder impaired, by the fact 
that the complainant has failed to 
state every right or interest of any 
of the defendants: that is subject to 
the mortgage.” Kiernan v. Jersey 
Citys SSOEIING Ise L- 212'73, 28 te TS UPA: 
228, 81 LRANS 1023. 

Allegations as to claims of third 
persons see infra § 1619. a 

15. O’Neal v. Seixas, 85 Ala. 80, 


4 S$ 745; Selph y. Cobb, 47 Fla. 292, 
86 S 761. 
[a] Necessity and sufficiency of 


averment.—(1) A mere allegation 
that a defendant has some interest 
in the controversy, without averring 
that his rights are subject to those 
of plaintiff, is insufficient. Blandin 
v. Wade, 20 Kan. 251; Short v. 
Nooner, 16 Kan. 220; Aldrich v. Lap- 
ham; 6 HowPr (CN. Y¥.) 129.° (2): An 
allegation in a mortgage foreclosure 
bill that the interest of a defendant 
named therein, if any, has accrued 
subsequently to the mortgage and is 
subject thereto, sufficiently shows 
that such defendant is a proper party, 
and is not demurrable as stating no 
cause of action against him.  Inter- 
national Kaolin Co. v. Vause, 55 Fla. 
641, .46 S 38 [foll McCoy v. Boley, 
21 Fla. 803]. (3) A complaint against 
the grantees of mortgaged premises 
to foreclose the mortgage, alleging 
a subsisting cause of action on a 
note against the mortgagor, the exe- 
ecution of the mortgage when mort- 
gagor was the owner in fee of the 
property, and that defendants claim 
an interest aS remote grantees of 
mortgagor, states a cause of action, 
notwithstanding it is not specifically 
alleged that defendants’ claim was 
junior and inferior to plaintiff’s claim 
under the mortgage. Hohl v. Reed, 8 
Kan. A. 54, 53 P 676. 

{[b] An allegation that defendant 
is now the owner of the land is in- 
sufficient to show that the mortgage 
constitutes a lien.on the land as 
against him. Nichol v. Henry, 89 
Ind. 54. * 

16. As a party see Supra § 1566. 

17. Christian v. Amwrican Free- 
hold Land Mortg. Co., 92 Ala. 130, 9 
S 219; Allen v. Hollingshead, 155 
Ind. 178, 57 NE 917; Hammons v. 
Bigelow, 115 Ind. 363, 17 NE 192; 
Carnahan v. Tousey, 93 Ind. 561. 

[a] In Pennsylvania.—‘‘It is es- 
tablished by the decisions of Penn- 
sylvania that under their statutes 
providing for a judgment and sale 
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[§ 1619] (b) Allegations as to Claims of Third 
Where one, who is not a party to the 
mortgage or a purchaser from the mortgagor,”° is 
joined as a defendant,?1 the usual allegation con- 


cerning him is that he has or claims to have some 
oO 


of mortgaged property [in a scire 
facias proceeding], it is not necessary 
to describe terre-tenants particularly, 
or the nature of the interest which 
makes them terre-tenants. It is suffi- 
cient if the proceeding is instituted 
against the mortgagor’ specifically 
and against terre-tenants in general 
terms.” Hinds v. Allen, 34 Conn. 
185, 194 :.(per Butler, J.). 

{b]. Thus an averment that a de- 
fendant had purchased the equity 
of redemption of the mortgagors, or 
claimed some interest, rendered a bill 
for foreclosure sufficient as against 
a demurrer for misjoinder of par- 
ties. Shockley v. Christopher, 180 
Ala. 140, 60 S 317. 

18. Wormouth v. Hatch, 33 Cal. 
121; Robinson v. Holmes, 82 Ill. A. 
307; Hammons v. Bigelow, 115 Ind. 
363, 17. NE 192: 

[a] Sufficiency of allegation.—An 
allegation that defendant purchaser 
of the mortgaged premises cove- 
nanted and agreed to pay the mort- 
gage debt and discharge the mort- 
gage lien is sufficient to sustain a 
judgment against him fer deficiency. 
Pellier v. Gillespie, 67 Cal. 582, 8 P 
185. 

19. Wright v. Dudley, § Mich. 115. 

20. As to mortgagor or purchaser 
from him see supra § 1618 

21. As a party see supra § 1562 
et seq. 

22. See cases infra note 23. 

Necessity and sufficiency of aver- 
ment see supra § 1618 text and note 


Ebi atk 

23. Cal—Wardlow v. Middleton, 
1565 Cal. S857 L0beP Miss hoster av. 
Bowles, 1388 Cal. 449, 71 P 495; pe 


Francisco Breweries v. Schurtz, 


Cal. 420, 38 P 92; Sichler v. Look, 
93 Cal..600, 29 P 220; Poett v. Stearns, 
28 Cal. 226; Mitchell v. Steelman, 
8 Cal. 363. 


Fla.—McCoy v. Boley, 21 Fla. 803. 

lil.—Rohrhof v. Schmidt, 218 Ill. 
585,.75 NE 1062; Kehm vy. Mott, 187 
Til. 519, 58 NE 467. 

Ind.—Yorn v. Bracken, 153 Ind. 492, 
55 NE 257; Hoes v. Boyer, 108 Ind. 
494, 9 NE 427; Woodworth v. Zim- 
mermann, 92 Ind. 349; Marot v. Ger- 
mania Bldg., etc., Assoc. No. 2, 54 
Ind. 37; Martin v. Noble, 29 Ind. 216. 

Kan.—German Ins. Co. v. Nichols, 


410. Kaniyi33, 121. wits vShontow 
Nooner, 16 Kan, 220. 
Mich.—Wilkinson vy. Green, 384 
Mich. 221.. 
Minn.—Howard v. Iron, ete. Co, 


62 Minn. 298, 64 NW 896. 

N. Y.—Frost v. Koon, 80 N. Y. 428; 
Johnson v. Putnam Fdy., ete. Co., 
167 App. Div. 99, 152 NYS 792; Peo- 
ple’s Trust Co. v. Gomolka, 129 App. 
Divs 12, 118 NYS 49; Albany City 
Nat. Bank v. Hudson River Brick 
Mfg. Co., 79:.Hun 387, 29 NYS 798; 
Constant v. American Baptist Home 
Mission Soc., 58 N. Y. Super. 170, 
3 HowPrNS 517; Douw v. Keay, 16 
Mise. 192, 38 NYS 994; Drury v. 
Clark, 16 HowPr 424. 

Oh.—Winemiller v. Laughlin, 51 Oh. 
St. 421, 38 a 111 [quot U, S. Mort- 
gage, ete., o. v. Anderson, he vice 
ae 553, ee, HIPOh! Cir Acre 

Okl.—De Watteville v. Sims, 44 Okl. 


interest in or lien upon the premises, but that such 
interest or lien, whatever it may be, is subsequent, 
and subordinate to the lien of plaintiff’s mort- 
gage;?? and this has been held sufficient to show 
that he is a proper party, to state a cause of 
action against him, and to bind him by the deeree 
which may be rendered,?* for it puts upon such 
defendant the duty of setting up his interest by 


708, 146 P 224; Davis v. Moffett, 43 
Okl. 771, 144 P 607; Horton v. Haines, 
28 Okl., 878, L027 tod: 

Or.—Wright v. Conservative Iny. 
Co., 49 Or. 177, 89 P 387; Petteys v. 


Comer, 34 Or. 36, 54 P 813. 
S. G.—Henderson v. Williams, 57 
Ss. ee 1, 35 SE 261. 


D.—Carpenter v. Ingalls, 3 S. D. 
49° 51 NW 948, 44 AmSR 758. 

‘Wash.—Kizer v. Caufield, 17 Wash. 
417, 49 P 1064; Dexter-v. Long, 2 
Wash. 435, 27 P 271, 26 AmSR 867. 

Wis.—Plankinton Vv. Hildebrand, 89 
Wis. 209, 61 NW 839 (foreclosure of 
a pledge but illustrating the prin- 
ciple); Pringle v. Dunn, 37. Wis. 449, 
19 AmR 772; Delaplaine v. Lewis, 
19 Wis. 476. 

[a] The origin and purpose of this 
rule is well stated as follows: “This 
mode of statement in cases where 
junior incumbrancers are made par= 
ties to a foreclosure suit, was intro- 
duced into the practice of the court 
of chancery by the rules of Chancel- 
lor Walworth. The rule was made to 
obviate the inconvenience which 
mortgagees had encountered in fore- 
closure suits, when they were com- 
pelled to wait the determination of 
all the rights and equities of junior 
incumbrancers and purchasers among 
themselves, before a decree could be 
obtained for the foreclosure’ of the 
first mortgage. (Renwick v. Macomb, 
Hopk. (N. Y.) 277.) The effect 6f the 
rule was to postpone to the sale any 
litigation between junior incum- 
brancerSs who were co-defendants. 
Such disputes were thus deferred un- 
til it was ascertained that there 
would be a surplus after satisfying 
the plaintiff's mortgage, which sur- 
plus was the only fund which such 
a litigation concerned or which it 
should affect. (See Tower v. White, 
10 Paige (N. Y.) 395; Farmers’ L. & 
T. Co. v. Seymour, 9 Paige (N. Y.) 
538; Union Ins. Co. v. Van Rensselaer, 
4 Paige (N. Y.) 85.) If the rule 
of pleading under the Code is stated 
correctly in the defendant’s points, 
this beneficial reform will be set 
aside, and foreclosure suits will bris- 
tle with new difficulties. The plain- 
tiff will be compelled to state a 
variety of issues to different defend- 
ants, issues in which he has no 
interest, and to await their deter- 
mination among the defendants whom 
he is bound to make parties. This 
should not be permitted if possible,, 
and is not,'I think, required. The 
complaint before us states that these 
various defendants have or claim, 
each some interest in or lien upon the 
mortgaged premises, but in every 
case, such lien or interest is subse- 
quent and subject to the plaintiff's 
mortgage. This states sufficiently 
all that is necessary for the plain- 
tiff’s purpose. The fact that these 
defendants have or claim some inter- 
est in the lands mortgaged, makes 
them proper parties to the foreclo- 
sure, and the fact that these interests 
are subsequent to the plaintiff’s lien, 
render it unimportant to him or to 
the purposes of his suit, so long 


as that is confined to the foreclo- 


sure and sale under his mortgage, 


what the particular rights of these 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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answer and establishing it by proof, and if he 
merely denies the allegations of the bill, it is an 
admission that he has no interest in the prop- 
But this allegation will not 
authorize a personal judgment against defendant.?5 
Nor will it suffice as against a lien which appears 
of record to be superior to plaintiff’s; if he means 


erty or lien thereon.?* 


to overthrow it or subordinate it 


specific facts relied on must be pleaded.?¢ 

[§ 1620] c. Offer To Do Equity. Since a mort- 
gagee who seeks foreclosure is under no apparent 
obligation to the mortgagor, there can be no occa- 
sion for an offer by him to do equity to the mort- 
And in an action by a grantor to fore- 
close a conveyance conditioned upon her support 
and to have the grantee’s rights extinguished, the 
bill alleging a persistent and aggravated abuse of 
the grantor for the purpose of driving her from 
the premises and disclosing no facts that could fur- 


gagor.?? 


defendants are. They are only inter- 
ested in the eventual surplus, if any, 
and their respective interests are 
material only among themselves, and 
not to him. All that the plaintiff 
asks is a foreclosure of his mort- 
gage against their estates or inter- 
ests, and it is sufficient for that 
purpose and to justify making them 
parties that they have or claim some 
interests or estates, but these what- 
ever they are, are subject to his 
mortgage. Any detail of their titles 
or the extent and relative priority 
of their interests would be super- 
fluous if the suit is confined to the 
first mortgage and the judgment pro- 
ceeds no further.” Drury v. Clark, 
16 HowPr (N. Y.) 424, 430. 

[b] Rule applied.—A purchaser at 
a mortgage sale being entitled to 
foreclose again against the holder of 
liens or claims subordinate to the 
mortgage, but not cut off by the first 
foreclosure by reason of some defect 
therein, and it being provided by 
Code Civ. Proc. § 447 that any per- 
son may be made a defendant in 
an action who has or claims an in- 
terest in the controversy adverse to 
plaintiff, the complaint in such an 
action alleging that defendants claim 
that they were not served with a 
summons in the first foreclosure ac- 
tion, and that the effect of such fail- 
ure was to leave their alleged lien 
and interest in the premises outstand- 
ing and unaffected by the judgment 
of foreclosure, and alleging that 
whatever interest they have is in- 
ferior to that of plaintiff, and that 
they “now claim to have some inter- 
est or lien upon the said premises,” 
states a cause of action, without any 
allegation that defendants were not 
served in the prior action. Yought 
v. Levin, 142 App. Div. 623, 127 NYS 
479. 

{c] Construction of averment.—A 
petition which alleges that certain 
defendants in a suit to foreclose a 
mortgage are parties who have ac- 
quired by various conveyances, and 
who are asserting ownership of some 
subsequent, subjective, and inferior 
interest in the mortgaged property, 
the exact nature of which is to plain- 
tiff unknown, without demanding a 
disclosure of such interest or stat- 
ing any other ground for including 
such defendants in the action, will be 
construed, as against the petitioner, 
as alleging that such interest is a 
Species of title extending to all the 
property and derived from the mort- 
gagor since the execution of the 
mortgage. De Watteville v. Sims, 44 
Okl. 708, 146 P 224. 

[d] Interests of infant defendant. 
‘-—Where some or all of the defend- 
ants in the foreclosure proceedings 
are infants, it has been held insuffi- 
cient to allege merely that they have 
some interest. The complaint should 
‘set out the requisite facts to show 
what their interests are. Aldrich v. 
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eral prayer for 


to his own, the 
ing foreclosure 


where the facts 


prayed for.*® 


Lapham, 6 HowPr (N. Y.) 129, Code 
RepNS 408. 

{e] In Alabama a general aver- 
ment that defendant is in possession 
of a part of the lands, claiming some 
interest therein, and taking the rents 
and profits, is sufficient under the 
rule of practice in mortgage suits 
(Ch. Pract. Rules, rule 107), if accom- 
panied with the averment that he is 
a subsequent encumbrancer; but the 
rule is by its terms limited to subse- 
quent encumbrancers, and cannot ex- 
tend to others having other rights or 
interests, rendering them necessary 
or proper parties. Wells v. American 
Mortg. Co., 109 Ala. 430, 20 S 136. 


24. Kehm v. Mott, 187 Ill. 519, 58 
NE 467. 
25. Yorn vy. Bracken, 153 Ind. 492, 


55 NE 257. 

26. Wurcherer v. Hewitt, 10 Mich. 
453; Burns v. Sholl, 111 Nebr. 628, 197 
NW 392, 396 [cit Cyc]. 

[a] Where a senior mortgagee is 
made a party to a suit for foreclo- 
sure by the junior mortgagee, the 
latter should distinctly allege in his 
bill the purpose for which the former 
is brought in. If it is intended to 
assert that the elder mortgage is in- 
valid, or that it should, for any rea- 
son, be postponed to the junior en- 
cumbrance, the facts relied on in 
that behalf should be pleaded. Under 
the general allegation that defendant 
has or claims some interest in the 
mortgaged premises as purchaser, 
mortgagee, or otherwise, which inter- 
est, if any, accrued subsequent to 
the lien of complainant’s mortgage, 
the senior mortgagee is not bound to 
set up his rights, and is not affected 
by a decree taken pro confesso 
against him. Foval/v. Benton, 48 I1l. 
A. 638. 

27. Kelly v. Wollner, 201 Ala. 445, 
78 S 823 


28. Abbott v. Sanders, 80 Vt. 179, 
182, 66 A 1032, 130 AmSR 974, 13 
LRANS 725, 13 AnnCas 898 (‘The 


rules of equity do not permit any re- 
lief of the defendants on the case 
presented, and it was therefore un- 
necessary to aver a readiness to do 


Prayer for relief generally see 
Equity § 401; Pleading [31 Cyc 110 
et seq]. ; 
30. . S—Hagegart v. Wilczinski, 
143 Fed. 22, 74 CCA 176; London, 
ete., Bank, Ltd. v. Horton, 126 Fed. 
593, 61 CCA 515 [certiorari den 194 
U. S. 631, 24 SCt 856, 48 L. ed. 1158]. 
Ala.—Fields v. Drennen, 115 Ala. 
558, 22 S 114; Mutual Bldg., etce., 
Assoc. v. Wyeth, 105 Ala. 6389, 17 S 
45. 
Fla.—Warren v. Creevey, 87 Fla. 
46, 99 S 247. 
Tll.— Beaver v. Slanker, 94 Ill. 175. 
Ind.—Shotts v. Boyd, 77 Ind. 223. 
Minn.—Piper v. Sawyer, 73 Minn. 
332, 76 NW 57; Morey v. Duluth, 
69 Minn. 5, 71 NW 694. 
Miss.—Hartman v. Moore, 79 Miss. 


equity may require 
plainant is generally entitled to any relief which 
the facts pleaded show to be his right;*° and this 
rule applies to a cross bill,?t and to an answer ask- 


plaintiff’s complaint.®? 
eral relief will not save the bill from demurrer 


[42 O.J5.] 87. 


nish any excuse, it is not necessary to aver readi- 
ness to do equity.?§ 

[§ 1621} d. Prayer for Relief.?° 
“such other and further relief as 


Under the gen- 


oxy) 9) 


or ‘fas may be proper,’’ com- 


of a deed of trust involved in 
But the prayer for gen- 


pleaded do not show plaintiff en- 


titled to any of the special relief asked,** and, 
moreover, the relief given under a general prayer 
must be agreeable to the case made by the bill, 
and not different from it or inconsistent with it.%+ 
Any special judgment or order outside the usual 
routine of mortgage foreclosures should be specially 
The bill should regularly demand a 


74, 29 S 820. 

N. J.—Graham v. Berryman, 19 N. 
J. Eq. 29 [rev on other grounds 21 
Ne. Sg? 737012 

N. D.—Scottish-American ~Mortg. 
Co. v. Reeve, 7 N. D. 99, 72 NW 1088. 

Tex.—Davis v. Walker, (Civ. A.) 
233 SW 521, 523 [cit Cyc]; Hennessy 
v.. Clough, (Civ. A.) 40 SW 157: 

[a] Restatement of rule.—‘‘In a 
matter so simple as that of a bill 
to enforce a mortgage lien a prayer 
of general relief, without a special 
prayer of the particular relief to 
which the complainant thinks himself 
entitled, will be sufficient for the 
court will grant such relief only as 
the case stated will justify.’”” Warren 
v. Creevey, 87 Fla. 46, 50, 99 S 247. 

{b] Rule applied.—(1) Where the 
suit is on a purchase-money mort- 
gage, Shown to be void, a vendor’s 
lien for the purchase money may be 
enforced under the prayer for gen- 
eral relief. Romanoff Land, ete., Co. 
v. Cameron, 137 Ala. 214, 33 S 864; 
Mutual Bldg., etc., Assoc. v. Wyeth, 
105 Ala. 639,17 S 45. (2) The prayer 
for general relief will authorize a 
provision in the decree correcting a 
clerical error in the mortgage, al- 
though reformation is not specially 


,asked. Beaver v. Slanker, 94 Ill. 175. 


31. Beloate v. Beloate, 145 Ark. 73, 
223 SW 361. 
CFex:-Civs “Ay 


82. Pool v. Cage, 

Gihon v. Belleville White Lead 
Cos *t NstS/Ha! 532. 

34 Chalmers v. Chambers, 6 Harr. 
& J. (Mda.) f 

35. Lambertville Nat. Bank vy. Mc- 
Cready Bag, etc., Co., (N. J. Ch.) 15 
A 388, 1 LRA 334. 

{a] Rule applied.—(1) Special 
prayer for establishment and satis- 
faction of a vendor’s lien. Fields 
v. Drennen, 115 Ala. 558, 22 S 114. 
(2) Prayer to hold a subsequent pur- 
chaser as a trustee. De Leon v. 
Higuera, 15 Cal. 483. (3) Prayer 
that installments of debt maturing 
during the suit may be included in 
final decree. Williams v. Creswell, 
51 Miss. 817. 

{b] A bill by a junior mortgagee, 
making the senior mortgagee a party, 
may pray a sale of the interest mort- 
gaged subject to the encumbrance 
of the prior mortgage; or that he 
may be permitted to redeem the prior 
mortgage and have the premises sold 
to pay the redemption money and his 
own mortgage; or that the mortgaged 
premises may, if the prior mortgagee 
consents thereto, be sold, and that 
out of the proceeds the mortgages 
may be paid according to priority. 
Gihon v. Belleville White Lead Co., 
TONS Fp Hoe Nest, 

{c] In Alabama when attorney’s 
fees are claimed for the filing of a 
bill of foreclosure, the bill must aver 
some sufficient fact or facts showing 
why such form of foreclosure is nec- 
essary. The averment in such a bill 


214 SW 500. 


88 [42 C.5.] 


foreclosure of the equity of redemption,®* and a 
judgment or decree for the sale of the mortgaged 
property to satisfy the mortgage debt;°* and if a 
the 
sought,**.it should be specially prayed for,*® as also, 
according to the better practice, a judgment for 
any deficiency that may remain after the sale,*° 
although a special prayer is not generally. neces- 
The bill is not demurrable 
because the relief demanded is greater than or dif- 
ferent from that to which, on the pleadings, plain- 


personal judgment against 


sary for the latter.*? 


tiff is entitled.*? 


In some of the states there are statutes which 
expressly restrict the relief which a plaintiff may 
obtain under a decree rendered by default to that 
which is specifically demanded in the prayer.*% 


“that it is necessary to foreclose this 
mortgage by a bill in chancery, be- 
cause complainant could not purchase 
at its own sale under the power con- 
tained in the mortgage, and without 
the power so to do the property would 
not bring its full value, and com- 
plainant would lose a part of its 
debt,’ disclosed a necessity to resort 
to this remedy, and justified the al- 
lowance of attorney’s fees. Wells v. 
American Mortg. Co., 109 Ala. 430, 
446, 20 S 136. 

{[d] England.—Where the _ state- 
ment of claim in foreclosure alleged 
that a specific sum was due, but 
asked for an-account to be taken, 
and defendant failed to appear, judg- 
ment should be rendered, not for the 
specific sum alleged, but for that 
found due on taking the account. 
Faithful v. Woodley, 43 Ch. D. 287. 

36. Ballard v. Koons, 10 Iowa 534. 

[a] Foreclosure under prayer for 
general relief.—A foreclosure may be 
ordered under the prayer for general 
relief, if the facts pleaded and proved 
show complainant to be entitled 
thereto. Hait v. Ensign, 61 Iowa 724, 
17 NW 168; Herring v. Neely, 43 
Iowa 157; Hutton vy. Sealy, 4 Jur. 
N. S. 450. 

[b] An answer to a bill for re- 
demption will be treated as a bill to 
foreclose, if it is of that nature, 
although that is not the relief prayed. 
Brown v. Crawford, 252 Fed. 248. 

37. U. S.—Stockmeyer v. Tobin, 
tee Uaiss 176, tek SCt 504.435 lua ced: 
123. 

Ky.—Herd v. Eversole, 3 KyL 757, 
1A Koy Opno ot. 

, ie pie abe v. Trotter, 3 La. Ann. 

68. 

Miss.—Santacruz v. Santacruz, 44 
Miss. 714. 

Oh.—Ebert v. Cubbon, 4 Oh. Dec. 
(Reprint) 120, 1 ClevLRep 43. 

Tenn.—Glass v. Porter, 7 Baxt. 214. 

38. [a) A, personal judgment 
need not be sought in a suit for 
foreclosure. Kerr v. McKinney, 69 
Okl. 88, 170 P 685, 687: [quot Echols 
v. Reeburgh, 62 Okl. 67, 161 P 1065). 

39. Rollins v. Forbes, 10 Cal. 299; 
Long v. Herrick, 26 Fila. 356, 8 S 
50; Tatum v. Gibbs, 41 SW 565, 19 
KyL 695; Southward v. Jamison, 66 
Oh. St. 290, 64 NE 135; Giddings v. 
Barney, 31 Oh. St. 80. 

40. Skinner vy. Southern Home 
Bldg., etc., Assoc., 46 Fla. 547, 35 S 
67; Fisher v. White, 94 Va. 236, 26 
SE 573; California Bank v. Dyer, 14 


Wash, 279,. 44 RP 534; Olinger. v. 
Liddle, 55 Wis. 621, 13 NW 7038; Mer- 
chants’ Nat. Bank v. Raymond, 27 
Wis. 567. 

41. See infra text and note 48. 

42. Scheibe v. Kennedy, 64, Wis. 
564, 25 NW 646. 

43. Cal.—Pract. Act § 147 [con- 
strued in Brooks v. Forington, 117 
Cale 219, 48 P 10735 Parrott vy.) Den; 


34 \Caillast9; 
Soc. v. Thompson, 34 Cal. 
v. Reynolds, 11 Cal. 14, 19]. 


San Francisco Sav., etc., 
76; Raun 
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mortgagor is 


relief.47 


ie 
[§ 1621 


statute, in providing that no decree broader than, 
the prayer can be rendered in the absence of an 
answer, does not authorize such decree upon the 
filing of a mere demurrer.** 

Deficiency judgment*> under general prayer. 
reason of certain statutory provisions such as those 
last above mentioned,*® it has been held that a per-. 
sonal judgment for deficiency cannot be rendered 
against defendant under a prayer for mere general 
Generally, however, in the absence of | 
contrary statute, a personal judgment for deficiency 


By 


may be rendered upon a prayer for general re- 


A 


ford v. Holdam, 14 Bush 210]. 

N. Y¥.—Code Civ. Proc. § 1207 [con- 
strued in Peck v. New York, etc., 
Co., 85 N. Y. 246; Kelly v. Downing, 
42 N. Y. 71; Simonson v. Blake, 12 
AbbPr 331, 20 HowPr 484]. 

[a] Statute not available to a 
stranger.—Such a statute is intended, 
however, for the protection of defend- 
ants and cannot be invoked in an 
attack upon the judgment by one 
who is neither a defendant nor in- 
terested in the defense. Peck v. New 
York, ete: R.c€o.,.85: N. 9246, 


44. Kelly v. Downing, 42 N. Y. 
wae 

45. See infra § 1974 et seq. 

46. See statutory provisions; and 


supra text and notes 43, 44. 

47. Scamman v. Bonslett, 1L8Cal. 
93, 50 P 272, 62 AmSR 226; Gile v. 
Wood, 32 Ida. 752, 188 P 36; Hansford 
v. Holdam, 14 Bush (Ky.) 210; Hoch- 
stein v. Schlanger, 150 App. Div. 124, 
1384 NYS 704 [motion to dism app 
den 207 N. Y. 680 mem, 101 NE 1105 
mem, and aff 208 N. Y. 513 mem, 101 
NE 1105 mem]; Dudley v. Third Or- 
der of St: Francis Cong., 65 Hun -21, 
19 NYS 605 [aff 138 N. Y. 451, 34 NB 
281]; Manhattan Beach Co. v. Bon- 
ner, 123 Misc. 441, 205 NYS 639; 
Simenson vy. Blake, 12 AbbPr 331, 20 
HowPr 484. See Watkins v. Vroo- 
man, 51 Hun, 175, 5 NYS 172 [rev 
on, other grounds, 123 Nia Yo 2015 925 
NE 322]. 

[a] In Ohio it was held that such 
a judgment cannot be rendered 
against the mortgagor unless the 
prayer specifically asks therefor, al- 
though the court conceded that an 
execution might issue for any bal- 
ance after exhausting the proceeds of 
the mortgaged property. Giddings v. 
Barney, 81 Oh. St. 80,°81 (where the 
prayer was as follows: .‘‘That the 
amount and priority of liens be de- 
termined, and the amount of his liens 
be paid him out of the proceeds of 
sale of the said premises, and for 
other and further relief’’). 

{[b] In Wisconsin, under a statute 
providing that relief granted to 
plaintiff, if there is no answer, can- 
not exceed that demanded in the 
complaint, a judgment for a defi- 
ciency is unauthorized against a de- 
fendant who did not answer, but who 
merely appeared by attorney and was 
represented at the trial, where the 
complaint contained nothing in addi- 
tion to the prayer for foreclosure and 
sale, except the usual prayer for 
general relief. Wisconsin Nat. Loan, 
Otc ASSOC GVa Seride, M86. Wise Loe, 
116 NW 637. See Olinger v. Liddle, 
55 Wis. 621, 18 NW 703. 

[c] In proceeding via ordinaria 
against a nonresident, represented by 
a curator ad hoc, on notes secured 
by mortgage and vendor’ s lien, where 
the act of mortgage and notes re- 
strict recovery to the property, and 
plaintiff prays only for its setzure 
and sale, personal judgment is void. 
Rogers v. Binyon, 124 La. 95, ° 49 


Ky.—Code § 90 [construed in Hans-!S 991 


lief#® although a special prayer therefor is usual*® 
and at any rate a petition which contains no spe- 
cific prayer for a deficiency may be amended after 
decree so as to include such a demand.°° 


[ad] Erroneous prayer will not pre- 
vent deficiency judgment.—A prayer 
for a separate judgment will not pre- 
clude the granting of a deficiency 
judgment against a surety on a bond 
given to secure collaterally part of 
a mortgage debt. Hochstein  v. 
Schlanger, 150 App. Div. 124, 134 NYS 
704 [motion to dism app den 207 N. 
Y. 680 mem, 101 NE 1105 mem, and 
aff 208 N. Y. 518 mem, 101 NE 1105 
mem]. 

48. U. S.—Shepherd v. Pepper, 133 
U.S. 626,, 10, SCt 488, 33 LL. . ed.) 7062 
Ohio Cent. Ru: Cox NV. -Central;/ Truss 
Co., 133: U.MS.> 837, 10, SCi e235 yao 
L. ed. 561; Lane v. Equitable Trust 
Co., 262 Fed. 918 [certiorari den 252 
U. S. 578 mem, 40 SCt 344 mem, Ls 
Diced Fab mem]; Seattle, etce., 
Co. .Vv.. Union, Trust +Co., 79 hed. lis. 
24 CCA 512. 

Colo.—Continental Trust Co. v. Pat- 
terson, 26 Colo. A. 186, 142 P 422. 
See Brant Independent Min. Co. v. 
Palmer, 262 Fed. 370 (Colorado). 

Fla.—Bate v. Cook, 89 Fla. 40, 
103 S 126; Mattair v. Card, 18 Fla. 761. 

Nebr.—Smith v. Allen, 72 Nebr. 170, 
100 NW 129; Grand Island Sav., etc., 
Assoc. v. Moore, 40 Nebr. 686, 59 NW. 
iPr Ways 

Tenn.—Nolen v. Woods, 12 Lea 615. 

Utah.—Russell v. Hank, 9 Utah 
309, 34 P 245. 

Wash.—State v. King County Super. 
Ct., 34 Wash. 643, 76 P 282; Rogers 
veoPurner,.19. Wash. -399,). 53. .P 66ea 
See California Bank v. Dyer, 14 Wash. 
279, 283, 44 P 534 (where it was held 
that deficiency judgment could not be. 
obtained when it had not been asked 
for, plaintiff having treated the mort- 
gage aS a conveyance, it being such 
in form, and the notes alleged to have 
been secured by it not having been 
made until a month after the convey- 
ance. Code Proc. § 626 reads: ‘‘When. 
there is no express agreement in the 
mortgage, nor any separate instru- 
ment given for the payment of the 
sum secured thereby, the remedy of. 
the mortgagee shall be confined to 
the property mortgaged’’). 

Compare Coffin v. Younker, 196. 
Iowa 1021, 195 NW 591 (holding that 
a mortgage foreclosure decree prop- 
erly failed to include an order to sell 
attached property of a nonresident 
defendant to make up deficiency from 
sale of the mortgaged property, in 
the absence of allegation or proof 
that the mortgaged security was in- 
adequate to satisfy the mortgage 
debt, although the prayer of the pe- 
hanes was for general equitable re- 
ief). 

[a] Im Kansas, a very liberal rule 
is applied, and it appears that plain- 
tiff is entitled to a deficiency judg-. 
ment, if the allegations and proofs 
will sustain it, although he has not 
asked for it. Conklin v. Stackfieth, 
65 Kan. 310, 69 P 194; Schuler v. 
Fowler, 63 Kan. 98, 64 Pp 1035; Foote 
v. Sprague, 138 Kan. 155. 

49. See supra text and note 47. 

50. Foote v. Sprague, 13 Kan. 155; 
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For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


. 1621-1624] 


Prayer for alternative relief.5! Under proper cir- 
cumstances a bill in equity may be so framed as 
to ask for alternative relief, even if the two the- 


ories are inconsistent with each 


the facts alleged show plaintiff to be entitled to 
the relief sought by whichever aspect of the case 
the court finds is sustained by the proof.®? 

~ {§ 1622] e. Prayer for Injunction.®* 


for foreclosure it is proper also 
junction against the mortgagor 


waste, which would impair the security and render 


it insufficient.>* 


[§ 1623] f. Defects, Objections, and Waiver. De- 
fects or objectionable features in the bill or com- 
plaint, not going to the jurisdiction of the court 
or plaintiff’s substantial right of action, will be 
answering without 
specifie objection,°> by the introduction without 
objection of proof to supply the missing aver- 
ments®® or the bill may be amended to conform to 
the proof®’ or by the rendition of a judgment or 
Where the allegations as to intestacy of 


waived or cured by defendant’s 


decree.*§ 

a deceased mortgagor®® or as to his distributees®® 
Grand Island Sav., etc. Assoc. v. 

Mocre, 40 Nebr. 686, 59 NW 115. 


[a] Motion tantamount to amend- 
ment.—The mere filing of the motion 
for such. deficiency, notice being 
served on defendant, will be treated 
as amendment for that purpose. 
Grand Island Sav., ete., Assoc. v. 
Moore, 40 Nebr. 686, 50 NW 115. 

[b] Application necessary.—Plain- 
tiff must, however, make the appli- 
cation in some form, for the court 
is not required in any event to ren- 
der such a judgment suo motu. 
Neal Vo Sart, 136 Cal. 69) 47 12 
26. 

51. Alternative prayer generally 
see Equity § 401 text and note 64, 
§ 857 text end note 57. 

52. North Ave. Bldg., ete., Assoc. 
v. Huber, 187 Ill. A. 42 [rev on other 
grounds 270 Ill. 75, 110 NE 312, Ann 
Cas1917B 587]. 

53. Reewaneas genersily see In- 
junctions 32 C. J. 

54. Clayton v. nde 207 Ala. 667, 
93 S 543. 

Injunction to restrain waste gen- 
erally see Waste [40 Cyc, 521 et seq]. 


Multifariousness generally see 
Equity §§ 427-452. 

Multifariousness and misjoinder 
see supra § 1605. 

55. Iowa.—Union Nat. Bank vv. 


Barber, 56 Iowa 559, 9 NW 890. 
q Kan.—Clay v. Hildebrand, 34 Kan. 

694, 9 P 466; Wilkins v. Moore, 20 
Kan. 538. 

La.—Powell v. Hayes, 31 La. Ann. 
789; Sprigg v. Beaman, 6 La. 59. 

* Nebr.—Taylor v. Coots, 32 Nebr. 
30, 48 NW 964, 29 AmSR 426. 

N. D.—Hocksprung v. Young, 27 N. 
D. 322, 146 NW 547. 

Wise "Baird v. McConkey, 20 Wis. 
297. 

56. Cleavenger v. Beath, 53 Ind. 
172; Lyon y. Perry, 14 Ind. 515. 

57. Armstrong v. Ross, 20 N. J. 

09. 

[a] Where the mortgagor has died 
and his children have been joined 
as defendants, the failure to allege 
that they are his heirs at law may 
be remedied by amendment in the 
appellate court. Gray v. Franks, 86 
Mich. 382, 384, 49 NW 130 (where the 
bill did allege. that they and other 
persons mentioned “have or claim to 
have rights and interests in the 
premises ...as subsequent pur- 
chasers or incumbrancers or other- 
wise’). 

58. Martin v. Holland, 87 Ind. 105; 
Knox County v. Brown, 103 Mo. 223, 
15 SW 382; Berry v. King, 15 Or. 
AGb, £3). 772. 

59. Rutherford v. Johnson, 49 S. C. 
27 SE 470. See also supra 
5. ; 
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by demurrer.®? 


other, provided 


In a bill 
to seek an in- 
for permitting 


question.®* 


[42 C.5.], 89 


' are not sufficiently definite, the remedy is by mo- 
tion to make more definite and certain,®*+ and not 


An objection for want or defect of parties may 
be taken by plea in abatement or demurrer.®* 
answer it is not sufficient to state that certain per- 
sons are necessary parties, but the facts should be 
stated so as to enable the court to determine the 


In an 


[§ 1624] 2. Plea or Answer®°—a. Matters Proper 
or Necessary for Plea or Answer.°® 


Defendant’s 


plea or answer in a mortgage foreclosure suit 


gage debt." 


60. Rutherford v. Johnson, supra. 
61. Rutherford v. Johnson, supra. 
62. Rutherford v. Johnson, supra. 


63. Gayle v. Toulmin, 5 Ala. 283; 
Fischer v. Stiefel, 179 Ill. 59, 53 NE 
407. 

64. Lee v. Christy, 2 Ky. Op. 556, 
557 (“The mere affirmation of the 
defendant, and of counsel, was wholly 
insufficient’). 

65. Generally see Equity §§ 505 


et seq, 543 et seq; Pleading [31 Cyc 
126]. 
€6. Necessity of pleading defense 


see also infra § 1626 note 36. 

67. Genthner v. Fagan, 85 Tenn. 
491, 3 SW 351. 

[a] Effect of default.—Where the 
bill alleges that defendant made, exe- 
cuted, acknowledged, and delivered 
the mortgage or deed of trust, the 
default of defendant admits these 
facts and concludes him as to them. 


Terry v. Eureka College, 70 Ill. 236; 
Willams "vo "Soutter/? 55 Ti 9130; 
Moore v. Titman, 33 Ili. 358. 


68. Fla.—Mayo v. Hughes, 51 Fla. 
495, 40 S 499. 

N. J.—McMichael v. Webster, 57 
N.' J. Eq. 295, 41 A 714; 73 AmSR 
630. 

N. M.—Sandusky Third Nat. Exch. 
Bank v. Smith, 17 N. M. 166, 125 P 
632. 

Or.—Kreinbring v. Mathews, 81 Or. 
DAS EOD OP ib 

Tex.—Waters v. Byers, (Civ. A.) 
233 SW 572. 

* [a] On foreclosure of a purchase- 
money mortgage (J) false and fraud- 
ulent representations as to the quan- 
tity of the land conveyed may be 
shown by answer. McMichael _ v. 
Webster, 57 N. J. Eq. 295, 41 A 714, 
73 AmSR 630. (2) An answer ad- 
mitting the making of the mortgage, 
but alleging that the mortgagee 
falsely represented that he was the 
owner of the land described in the 
mortgage, and that it was free from 
all encumbrances, and that there was 
valuable timber on it which he owned, 
and that tte mortgagor relying upon 
such false representations purchased 
and received a general warranty 
against encumbrances, that the pur- 
chase money, except the mortgage 
note in suit, had been paid, and that 
the outstanding and unexpected right 
to cut and remove the _ timber 
amounted to more than the note so 
that there was a total failure of con- 
sideration to the mortgagor’s dam- 
age, if insufficient as a counterclaim, 
contained all the elements of a valid 


defensive answer, good in equity. 
re eeaas: vy. Mathews, 81 Or. 243, 
159" P7 

[b] Gonncenbtian of answer.—On 


demurrer to an answer on the ground 


may deny the execution and delivery of the mort- 
gage;®" attack its validity, as for want or failure 
of consideration or other cause;®* controvert com- 
plainant’s title or right to maintain the action or 
the alleged breach of condition;°® or set up pay- 
ment or release or discharge, or presumption of 
payment from lapse of time, or, generally, anything 
operating as a satisfaction or extinguishment of the 
mortgage debt,”° including defendant’s nonconsent 
to an extension of time for payment of the mort- 
And deferdant must plead the facts 


that defendants were estopped from 
setting up title in a third person, it 
was held that the answer did not 
rely upon the fact that defendant 
mortgagor had no title, except as 
such fact was incident to the main 
fact that the mortgage was based 
upon a consideration growing out of 
a violation of a penal statute, and 
that it was the invalidity and unlaw- 
fulness of the transaction upon which 
the defense was based, and not the 
mere failure of title. Sandusky Third 
Nat. Exch. Bank v. Smith, 17 N. M. 
166, 125 P 632. 

[ec] Sufficient averment of fraud. 
—An answer alleging that the trust 
deed on land was secured by plain- 
tiff’s misrepresentations that he de- 
sired it merely as additional security 
to enable him to float defendant’s 
note secured by chattel mortgages on 
cattle to perform his agreement with 
defendant, that the notes were to be 
paid only from the proceeds of the 
sale of the cattle and their increase, 
whereas plaintiff intended merely to 
secure the trust deed in order to 
make himself whole in the transac- 
tion and attempted to foreclose it 
and the chattel mortgage at the first 
opportunity, states a good defense as 
against general demurrer in so far 


as the trust deed is concerned, 
Waters v. Byers, (Tex. Civ. A.) 233 
SW 572. 


Defense of want or failure of con- 
sideration see supra § 1530. 


Sufficiency of pleading see infra 
§ 1626 text and note 40. 
69. See supra §§ 1017-1102 in 41 


ss J.; supra § 1530 text and note 

[a] Estoppel.—Under Code (1924) 
§ 1181 it was held that a mortgagee 
was not reduired to plead estoppel 
in foreclosure proceedings. Watts v. 
Wright, (lowa) 206 NW 668. 

70. Ferry v. Krueger, 43 N. J. Eq. 
295, 14 A 811° [aff 41 N.. J.. Ha. 432, 
5 A 452]; Jones v. Comer, 5 Leigh 
(32 Va.) 350. 

{a] Liability of mortgagee for 
rental value.—The right of the mort- 
gagor to compei the mortgagee in 
possession to account for and credit 
him with the rental value of the 
mortgaged premises is a matter of 
defense, in a suit by the mortgagee 
to foreclose, of which the mortgagor 


may avail himself by answer. Ferry 
v. Krueger, 43 N. J. Eq. 295, 14 A 
811 [aff 41 N. J. Eq. 482, 5. A 452]. 


Payment see infra § 1683 text and 
note 24. 

71. MacDonald v. Slawson, 108 
Mise. 127, 177 NYS 465 [aff 182 NYS 
935 mem]. 

Extension of time of payment see 
supra §§ 1041-1043. 


90 [42.C.5.] 


with respect to any diminution in the value of 
the security after the extension of time for pay- 
ment without his consent.7? The general rule is 
that the statute of limitations is not.a defense under 
the general issue, and that it must be specially 
set up in the answer.7* A defense that the land 
has been exonerated from liability must be spe- 
cially pleaded.“ And in order to constitute a bar 
to plaintiff’s whole right of action, a plea in equity 
must aver directly and not by inference every fact 
essential to make out a complete defense.“ But 
an answer need not traverse any allegations of 
the bill or complaint which aver merely matters 
of evidence rather than of fact.” In an action 


to foreclose a mortgage, brought against the mort-. 


gagor and his subsequent purchaser, the fact that 
the subsequent purchaser had assumed the mort- 
gage debt is an affirmative defense in favor of the 
mortgagor and must be affirmatively alleged.” 

Other persons than the mortgagor, who are joined 
as defendants, may set up by answer their respec- 
tive claims to the property or liens upon it,%§ 
although this is not necessary for a prior en- 
cumbrancer, whose lien cannot be affected by the 
decree.”® If a subsequent encumbrancer made a 
defendant wishes to impeach the mortgage of an- 
other defendant, he ‘cannot do so by answer; he 
must file a cross bill for that purpose.*®° 

Waiver of the mortgagee’s right to mature the 
indebtedness** because of noncompliance with the 
terms of the mortgage must be pleaded by mort- 
gagor defendant to be available to him.*? 

Payment of mortgage recording tax need not be 
alleged.®* 

Recoupment, set-off, and counterclaim.** Inde- 
pendent of statutes there has grown up in the courts 
of this country a practice in equity allowing a de- 
fendant to recoup or set off reciprocal demands 
against plaintiff where a denial of such privilege 

72. Feigenbaum v. Hizsnay, 187 
App. Div. 126, 175 NYS 223. 


73. Stancill v. Spain, 133 N. C. 76, 
45 SE 466. And see Limitations of 
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to pay the recording tax, although it 
may be that a plaintiff could not 
succeed in establishing his case with- 
out proof of the 


would work such hardship as to amount to a sub- 
stantial denial of justice.*° A statute sometimes 
provides that an answer in chancery, applicable 
to an answer in a foreclosure suit, may, without 
cross bill, set out any matter of set-off or counter- 
claim against plaintiff which might be the subject. 
of an independent suit in equity.*® 

Disclaimer.*’ If a person made defendant under 
the general allegation that he claims some interest. 
or lien subsequent to the mortgage in suit does not 
mean to assert any such right, he should enter a 
disclaimer and have the suit dismissed as to him;** 
and if the title which he claims is adverse and 
paramount to the mortgage under foreclosure, and 
therefore not proper to be litigated in the suit, 
such a disclaimer will not prejudice his rights, 
as it merely disavows an interest subordinate to 
plaintiff’s lien,®® and it has been held that while the 
interest of such a defendant will be protected by 
his filing a disclaimer, he may accomplish the same 
object by filing a plea? An answer to be con- 
strued as a disclaimer must express an unquali- 
fied intent to disclaim,®* but an unqualified gen- 
eral denial by defendants, who are strangers to a 
mortgage in a suit for foreclosure, will ordinarily, 
in the absence of any other ground of defense, 
be construed as a disclaimer and warrant judgment 
accordingly.°2, However, where a general denial 
by such defendants is followed by pleas of res 
judicata which the pleadings show them entitled 
to make as a defense, their answer will not be 
construed as a disclaimer,®* in a jurisdiction where 
inconsistent defenses®* not expressly prohibited by 
statute are permissible. 

[§ 1625] b. Form and Requisites. Defendant’s 
answer must be responsive to the bill or com- 
plaint,°° and controvert all the material allega- 
tions®’ of the latter with reasonable clearness and 


22 L. T. Rep. N. S. 774; Collins v. 
Shirley, 1 Russ. & M. 638, 5 EngCh 
638, 389 Reprint 245; Perkin v. Staf- 


[§§ 1624-1625 


Actions § 756 text and note 6. 

74. Davidson v. Roffy, (Cal. <A.) 
180 P 830, 835 (“There was no such 
pleading in the case’’). 

75. Leyden v. Lawrence, 78 N. J. 


a doe 79 A 615. And see infra 
we ‘Wormouth v. Hatch, 33 Cal. 

77. Hibernia Sav., etc, So Vv. 
Dickinson, 167 Cal. 616, 140 P 265 


(the mortgagor is not at liberty to 
treat the allegation of thé complaint 
directed solely at the subsequent pur- 
chaser as an allegation in his own 
favor and have it stand as an ad- 
mitted fact by failing to deny it). 
78. Blatchford v. Blanchard, 160 
Ill. 115, 43 NE 794; Howell v. Mc- 
Crie, 36 Kan. 636, 14 P 257, 59 AmR 


584; Bates v. Miller, 48 Mo. 409; 
ease v. White, 10 Paige (N. Y.) 
395. 


{a] Setting up mechanic’s iien by 
answer without cross bill.—Blatch- 
ford v. Blanchard, 160 Ill. 115, 43 
NE 794, 

79. Payn v. Grant, 23 Hun (N. Y.) 
134. And see Brinkerhoff v. Frank- 
din, S2eN AEG: 

80. Brinkerhoff v. Franklin, supra. 
§ chee ted for cross bill see infra 

81. See supra § 1613 text and note 


54. 
82. Moore v. Crandall, 146 Iowa 
25, 124 NW 812, 140 AmSR 276. 
83. Moore v. Lindsay, 61 Misc. 176, 
177, 114 NYS 684 (“The cause of 
action is not affected by the failure 


payment of the 
tax, because of the provision in the 
statute that the mortgage may not 
be received in evidence unless the 
tax has been paid’’). 

84. See supra § 1534. 

85. Smith v. Willis, 
277, 168 P 810 (“Among the prin- 
cipal reasons for the application of 
this doctrine the nonresidence of the 
plaintiff in the state where the action 
or suit is brought and insolvency are 
mentioned’’). 

{a] Equitable recoupment. — De- 
fendant mortgagox’s allegations that 
its agricultural crops were injured by 
plaintiff's failure to furnish water 
for irrigation pursuant to his con- 
tract, although not models of good 
pleading, were held sufficient, in the 
absence of a motion to make more 
definite. Smith v. Willis, 84 Or. 270, 
282, 163 P 810 (‘The defendants were 
not asked and neither did the law 
require them to, 
ages nor to present them in the form 
of a bill of particulars’). 

Averment of special pany race suffi- 
ciency of see Damages § 3 

86. Bates v. Lanier, 1 a. a ere 
oe 629 (quoting the Florida stat- 
ute). 

87. Disclaimer generally see 
Equity § 455; Pleading [81 Cyc 130]; 
and cross references in LSyiCy Top 
1049 note 25. 

88. Pelton v. Farmin, 18 Wis. 222; 
In re Burrell, L. R. 7 Hq. 399; Glenny 
v. Murdock, Fl. & K. 277; Singleton 
v. Cox, 4 Hare 326, 30 EngCh 326, 
67 Reprint 673; Dobree v. Nicholson, 


84 Or. 270, 


itemize their dam- 


ford, 10 Sim. 562, 16 EngCh 562, 59 
Reprint 738. q \ 

89. Comstock v. Comstock, 24 
‘yin 39; Roberts v. Wood, 38 Wis. 


sO. Shafer v. Thompson, 109 Mich. 
406, 67 NW 511. 

91. De Watteville v. Sims, 44 Okl. 
708, 146 P 224, 


92. De Watteville v. Sims, supra. 1 


93. De Watteville v. Sims, supra. 


$4. Inconsistent. defenses gener- 


ally see Pleading [31 Cyc 148 et seq]. 

95. De Watteville v. Sims, 44 Okl. 
708, 146 P 224. 

$6. See case infra this note; 
cases infra note 97. 

[a] On a bill to foreclose a pur- 
chase-money mortgage an answer was 
insufficient which disclosed that the 
supposed defects of title were as tq 
other land sold to the mortgagor not 
embraced in the mortgage. Putnam 
v., Morgan, 57 Fla. 503, 48 S 629. 


and 


97. U.S.—Brooks v. Vermont Cent. 
it wie 4 F. Cas. No. 1,964, 14 Blatchf. 

Colo.—Borcherdt v. Favor, 16 Colo. 
A. 406, 66 P 251. 

Ga.—-Ledbetter v. McWilliams, 90 
Ga. 43, 15 SE 634. ; 
spines sev eb eu v. Moore, 17 Ind. 

N. J.—Noe v. Noe, 32 N. J. Eq. 469; 
Squier v. Shaw, 24 N. J. Eq. 74. 

N. Y.—Alexander v. Aronson, 65 
App. Div. 174, 72 NYS 640 

Utah. —Stephens v. Doxey, 58 Utah 
196, 198 P 261. 

[a] Denial of amount claimed.— 
A plea to an original petition to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1625- -1626] - 


- gertainty,®® and by way of direct averment and not 


— 


of charge,®® by allegations of fact, rather than infer- 
ences or conclusions of law,! and it must either deny 
the material statements categorically or deny that 


defendant has any knowledge or information suf- 


ficient to form a belief concerning them.2 Under 
the modern practice, a general denial® will be 
permissible,* but affirmative defenses such as pay- 
ment or tender should be specially pleaded;° for 
example, waiver® of the right to declare the entire 
amount of a note due for default in the payment 
of an installment is an affirmative defense, and a 
defendant desiring to take advantage of it must 
set up in his answer the facts upon which he bases 
his claim.’ Want of consideration to be a de- 
fense to an action on a note and to foreclose a 
mortgage to secure the same must be pleaded.® 
An answer pleading facts as a complete defense 
which should be pleaded as a partial defense has 
been held insufficient.® 

Plea of tender should also aver that the tender 
was made good by following it up with a profert 
in curia,!® but this is not required when the tender 
has only the effect of extinguishing the lien and 
does not operate to discharge the debt or sum 
owing.1t 

Nil debet;1? non est factum.1® A plea of nil 
debet to an action of scire facias upon a mort- 
gage is improper,'* but a plea of non est factum 
is proper and puts the execution of the instrument 
in issue.25 
foreclose a mortgage, denying sub- 
stantially that the amount claimed 
therein is due, is no answer to an 


amended petition which reduces that 8. 
amount materially by allowing cred-| P 79, 187 P 1111. 
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properly have done, for the very rea- 
son that the pleadings laid no foun- 
dation for the attempted defense’’). 
Jubitz v. Gress, 95 Or. 332, 175 


Pescia, 124 NYS 7385 
[aff 189 App. Div. 937 mem, 124 NYS 
1118 mem] (where a mortgagor had 


(42.-C.33]. 90 

Nul tiel record'® is no plea to a s¢ire facias on a 
mortgage.+* 

Abatement.'® In scire facias to foreclose a mort- 


gage, the objection that the mortgage is not set 
out in full cannot be taken advantage of by plea 
in abatement.?? 

Where a husband and wife are joined as de- 
fendants,°° they must answer jointly, and cannot 
answer separately without leave of court,?* but 
whether answer by the husband alone, without 
such leave, is a nullity may admit of doubt.?? 

Verification.22 The answer should be verified.*4 
But it has been held that a statute forbidding any 
person to deny on trial the execution of any instru- 
ment in writing» in any ‘‘action’’ which may have 
been brought, unless the person denying the same 
shall verify his plea by affidavit, does not apply 
to a suit in chancery to foreclose a mortgage.?° 

[§ 1626] c. Sufficiency of Averment of Matters 
of Defense.? In pleading to the merits of the bill 
or complaint, it is first of all requisite that the an- 
swer should be certain, that is, free from ambiguity 
and clear and explicit so as to be readily under- 
stood.27 Again it must be a complete answer.?® 
One which undertakes to set forth the facts relied 
on to defeat plaintiff’s right of action must do so 
not only explicitly but also fully, and it is open 
to the objection of insufficiency if it leaves open 
any hypothesis on which plaintiff’s right to relief 
might be predicated.?® So, if it undertakes-to an- 
swer the whole complaint, but in fact is responsive 


note 66]. 
Abatement generally see supra 
§§ 1535, 1536. : 
19. Menard y. Marks, 2 Ill. 25. 
And see Contracts 20. See supra §§ 1574, 1575; and 


Husband and Wife §§ 762, 763. 

21. Wolf v. Banning, 3 Minn. 202; 
Pidcock v. Mellick,, (N. J. Ch.) 7 A 
880; Elliott v. Hunter, 1 Ch. Chamb. 


its. Ledbetter v. McWilliams, 90 Ga.| §§ 885, 886. 

43, 15 SE 634. 9. Jackson ‘vy. 
[b] Claim of junior mortgagee.— 

Where a junior mortgagee, made a 


defendant, filed an answer attempting 
to allege facts which should in equity 
postpone plaintiff’s mortgage to his 
own, but the answer was held insuffi- 
ecient on demurrer, it was allowed to 
stand as a statement of defendant’s 
interest aS a subsequent encum- 
ae Young v. Thompson, 2 Kan. 


98. Stephens v. Doxey, 58 Utah 
196, 203, 198 P 261 (“It matters not 
whether the several affirmative mat- 
ters pleaded in the answer are viewed 
as technical defenses, counterélaims 
for damages, or set-offs to the de- 
mands of the complaint, the plaintiff 
was entitled to the particular facts 
relied on by the defendant and to be 
advised as to what he had to meet’). 
And see infra § 1626 text and note 
27; infra § 1640 text and note 83. 

Certainty in pleading generally see 
Bquity §§ 374, 405-416, 511, 560; 
Pleading [31 Cyc 72 et seq]. 


99. Baldwin v. Buckminster, 6 N. 
ia dae Je 54, 

1. Holland v. Webster, 43 Fla. 85, 
29'S 625. 


2. Alexander vy. Aronson, 65 App. 
Div. 174, 72 NYS 640. 

8. General denials see Pleading 
£31 Cyé' 195]. 

4 Borcherdt v. Favor, 16 Colo. A. 
406, 66 P 251 (holding, however, that 
defendant’s answer did not constitute 
a denial). 

5. See infra § 1626 text and note 
42. 

Sufficiency of plea of tender see 
infra text and note 10. 

6. Waiver generally see Waiver 
[40 Cye 252]. 

7. Wienke vy. Smith, 179 Cal. 220, 
226, 176 P 42 (“It is no answer to 
this point to say that the defendants 
made the asserted waiver a ground of 
motion for nonsuit. 
was denied, and we must assume 
that the court denied it, as it might 


Their motion] 


become a surety only for the pay- 
ment of a mortgage debt, and in a 
suit to foreclose claimed a release of 
two fifths of an acre of the mort- 
gaged land on payment of one thou- 
sand dollars as a complete defense, 
when in fact he was only entitled to 
claim the difference between one 
thousand seven hundred and fifty dol- 
lars and one thousand dollars as a 
partial defense as provided by Code 
Civ. Proc. § 508, the defense pleaded 
would be overruled). See generally 
Pleading [381 Cyc 141]. 

10. White v. Eddy, 202 Ala. 672, 
81 S 628; Haughey v. Heaney, 89 
Fla. 102, 103 S 400. And see Tender 
[88 Gye 169, 170]. 

11s Kortright ‘ve Cady, 21 N. SY. 
343, 78 AmD 145. 

12. Nil debet generally see As- 

sumpsit, Action of § 66; Debt, Action 
of § 31. 
Non est factum generally see 
Assumpsit, Action of § 66; Covenant, 
Action of § 31; Debt, Action of § 34; 
Scire Facias [35 Cyc 1154]. 

14. Malsberger v. Parsons, 24 Del. 
254, 75 A 698. 

15. Malsberger v. Parsons, supra; 
Lancaster v. Smith, 67 Pa. 427.° 

[a] But where mortgage. is of 
record, it has been held that non est 
factum is not sufficient. Camp v. 
Small, 44 Ill. 37; Johnston v. Peo., 31 
Tll. 469. 

16. Nul tiel record generally see 
Debt, Action of § 35; Scire Facias 


(35 Cye 1154]. 

17,) Campi tive Small 4400 7137; 
Johnston v. Peo., 81 Ill. 469; Rob- 
erts v. Halstead, 9 Pa. 32, 49 AmD 
541; Frear v. Drinker, 8 Pa. 520. 
See Lancaster v. Smith, 67 Pa. 427 
(non est factum was held a good 
plea, and nul tiel record bad). 

18. Pleas in abatement generally 
see Pleading [31 Cyc 169]. See also 
Scire Facias [35 Cyc 1154 text and 


(Ont.) 158, 159. 

22. Elliot v. Hunter, supra (per 
Spragge V. C., who also said. ‘It 
would seem in England to be the 
proper course for a husband, before 
answering separately, to obtain an 
order to enable him to do -so, which 
he does upon grounds which excuse 
him from procuring his wife’s join- 
ing in the answer. ... But however 
that may be, the English rule is 
founded upon a reason which does. 
not apply to our practice’’). 

23. Verification generally see 
Bed § 382, 383; Pleading [31 Oye 


24. Dreyspring v. Loeb, 119 Ala. 
282, 24 S 734; Gaylord v. Stebbins, 
4 Kan. 42. : 

25. Clokay v. 
120 Ill A. 214, 

26. Defect of parties see supra 
§§ 1591-1594, 1628. 


Loan, ete., Assoc., 


27. Colo.—Lockhaven ‘Trust, ete., 
Co. v. U. S. Mortgage, ete, Co., 19 
Colo. A. 294, 74 P 798. 

Fla.—Manley v. Union Bank, 1 
Fla. 160. 

Rein aes v. Walker, 16 Ind. 


Nebr.—Baldwin y. Burt, 43 Nebr. 
245, 61 NW 601. 

S. D.—Stoddara v. Lyon, 18 S. D. 
207, 99 NW 1116. 


{a] Thus an answer to a petition 
for foreclosure, denying “that there 
is anything due on the note and 
mortgage” tenders no issue. Bald- 
bie v. Burt, 43 Nebr. 245, 61 NW 

28. See cases infra note 29. 

29. Cal.—Westbay v. Gray, 116 
Cal. 660, 48 P 800. 

Colo.—Borcherdt ¥. Favor, 16 
Colo. A. 406, 66 P 251. 

Ind.—Church v. Fisher, 40 Ind. 
145; Hume v. Dessar, 29 Ind. 112. 


Nebr.—Southard v. Dorrington, 10 
Nebr. 119, 4 NW 935. . 


92 [42 C.J.] 


only to a portion of the claims or facts set. forth, 
want of facts.°° 
answer purporting to deny special allegations in 
the complaint must do so as broadly, at least, as 
Where the bill alleges 
that no proceedings at law have been taken for the 
recovery of the debt,?? an answer intended to deny 
this should state specifically what proceedings have 
been had, or at least that such proceedings have re- 
A mortgagor’s answer deny- 


it is demurrable for 


the allegations are made.*+ 


sulted in judgment.** 


ing that a codefendant alleged by 
an interest which is subordinate 


has such an interest is insufficient. 
N. J.—Doremus v. Cameron, 49 
N. J; Eq, 1, 22 A 802. See Leyden 


i Lawrence, T3 NevIe Bg 4538 79 tA 
15. 

N. Y.—Whitlock y. ‘Fiske, 
ous 

N. C.—Vanstory vy. Thornton, 114 
NE LCs 3d, 909) Si), 3.59. 

Wis.—Collart v. Fisk, 38 Wis. 238; 
Kennedy v. Milwaukee, etc., R. Co., 


3 Edw. 


Ze Wis cose Catlin, vag earick ad ( 
Wis. 88. 
fa] Ruling defendant to answer 


further.—In Illinois the statute im- 
peratively requires that, if an an- 
Sswer in chancery is adjudged insuffi- 
cient on exceptions filed, defendant 
must be ruled to answer further be- 
fore the cause can be set down for 
hearing. So where, in a suit to fore- 
close a mortgage, on allowing excep- 
tions filed by complainant to defend- 
ant’s answer, the court at once en- 


tered a decree of foreclosure, the 
decree “was premature. Holly “ev: 
Powell, 63 fll. 139. 

[b] Averment held sufficient.—An 


answer, alleging that the notes in the 
mortgage foreclosure suit were given 
under an agreement that defendant 
was to take charge of the cattle for 
the purchase of which the note was 
given and pay the notes only from 
the sale of the cattle and their in- 
crease, alleges a parol agreement 
specifying the fund from which the 
notes were to be paid, not a condi- 
tion on which the notes were deliv- 


ered. Waters v. Byers, (Tex. Civ. 
A 2338 SW saint! 

20. Reynolds v. Roudabush, 59 
Ind. 483; King v. Wright, 27 Ind. A. 
600, 61 NE 796. 

31. Patten v. Pepper Hotel Co., 


153 Cal. 460, 96 P 296. 

[a] Rule applied.—While the ten- 
der by the mortgagor of interest, due 
on a note secured by a mortgage, 
would have defeated the right of the 
holder of the note to elect to de- 
clare the interest and principal due 
for nonpayment of interest, if the 
tender was made before the latter 
had elected to exercise his option on 
default of payment of interest, 
where, in an action to foreclose the 
mortgage for nonpayment of the 
note, the complaint alleged that de- 
fendant defaulted in paying the in- 
terest, and plaintiff had elected to 
declare the note due, and the answer 
only alleged that defendant had ten- 
dered his interest on a certain date, 
which was after the interest became 
due, and plaintiff had exercised his 
option to declare the note due, the 
answer raised no issue as to plain- 
tiff’s exercise of his option to de- 
clare the whole debt due on default 
in payment of interest, as it showed 
that the tender was made after de- 
fault in payment, it being necessary 
that defendant, if it desired to raise 
such issue, should allege that the 
tender was made before the exercise 
of the option. Patten v. Pepper Ho- 
tely Co.n5153 (Cals 460; 965 P2916; 

32. See supra § 1638. 

33. North River Bank v. Rogers, 


8 Paige (N. Y.) 648; St. Paul F. & 
M. Ins. Co. v. Dakota Land, etc., Co., 
10 S. D. 191, 72 NW 460. 

34. North River Sav. Bank v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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And an 


the biil to claim 


to the mortgage 
34 


larly pleaded ;?° 


tion,*® usury,*? 
Buckley, 130 NYS 787, 789 (as such 
interest “can only become material 
upon the disposition of the surplus 
moneys’). 


85. Defenses generally see supra 
§° 1530, 
36. Yaeger, etc., Hardware Co. v. 


Pritz, 69 Fla, 8, 67 S 231. 

37. Post v. Springsted, 49 Mich. 
90, 13 NW 370; U. S. Mortgage Co. v. 
Marquam, 41) Or. (391,269 PP 3a Al 
See also cases infra notes to this 
section. 

{a] Sufficient answer.—In a suit 
to foreclose a purchase-money mort- 


gage, an answer which alleges that 
the contract of sale between the 
vendor and the vendee bound the 


vendor to furnish to the vendee a 
complete abstract of title to the 
premises involved, that the vendor 
furnished an abstract, but it was in- 
complete in that it failed to show 
certain special assessments levied 
against the premises, and that the 
vendee performed his part of the 
contract in reliance upon the ab- 
stract furnished, states a defense 
pro tanto, and it is error to sustain 
a general demurrer thereto. White 
ae Oe 112 Nebr. 774, 201 NW 

Allegation of waiver see 
§ 1625 text and note 7. 

38. Colo.—Borcherdt v. Favor, 16 
Colo. A. 406, 66 P 251. 

Ga.—Woods v. Roberts, 97 Ga. 254, 
22 SE 986. 


supra 


Ill—White v. Watkins, 23 Ill. 480; 
McFadden vy. Fortier, 20 Ill. 509. 
Ind.—Jenkins y. Long, 19 Ind. 28, 


81 AmD 374. 

Ky.—Towles v. Edwards-Barnard 
Co., 68 SW 1107, 24 KyL 491. 

Mont.—Sweetzer vy. Diehl, 14 Mont. 
40 Se sos ey Ok 

N. J.—Randall v. Reynolds, 61 N. 
J. Eq. 334, 48 A 768. 

N. Y.—Seidman v. Geib, 16 Daly 
434, 11 NYS 705; McMurray v. Gif- 
ford, 5 HowPr 14; Aikin v. Morris, 
2 Barb. Ch. 140. 

Pa.—McCrelish vy. 
Rawle 26. 

S.. D.—McGillivray v. McGillivray, 

SES. DiS s68.N We oi be 
US ex: 


Tex.—Shelby v. Burtis, 
Wash.—Osner v. Loewe, 111 Wash. 


Churchman, 4 


644. 
550, 191..P 746. 

[a] Averments held insufficient.— 
In a mortgage foreclosure action, 
allegations in the answer that the 
mortgagee breached his oral prom- 
ise, made contemporaneously with 
execution of the mortgage, to em- 
ploy the mortgagor, without allega- 
tions that the note should or might 
be paid by services to be rendered, 
or that at the date of the note the 
mortgagors had no other means by 
which to pay, or that the mortgagee 
understood that they had no other 
way of paying, were held not suffi- 
cient pleading of the defense that 
such breach was committed with in- 
tent to defraud the mortgagors and 
to take their home from them after 
it had increased in value. Osner vy. 
Loewe, 111 Wash. 550, 191 P 746. 

[b] Amortgage cannot be declared 
fraudulent against creditors, on a bill 
to foreclose, except when the cred- 


Affirmative defenses; 
An affirmative defense*® is not made out as to the 
matter of pleading by merely demanding proof of 
a fact alleged positively in a bill.*° 
fense depends on new matter by way of avoidance, 
it must be alleged cireumstantially and in detail.” 
This rule applies particularly to the defense of fraud 
or false representations, where every fact essential 
to establish the fraud, 
lance on the false representations, must be particu- 


Bas) oe a al 


[§ 1626 


new matter in evidence. 


Where the de- 


including scienter and re- 


and the rule also applies to such — 


defenses as duress,*® want or failure of considera- 


payment,*? or anything going in 
itors raise that issue in their an- 
swer. MacFarlane v. Richardson, 56 
NG De Bg Lol ess Avrsi, 

89. Macloon v. Smith, 49 Wis. 200, 
5 NW 3386. 

40. Hanley v. Bullard, 80 Fla. 578, 
86 S 439; Philbrooks v. McEwen, 29 
Ind. 347; Biedler v. Malcolm, 121 App. 
Div. 145, 105 NYS 642. 

{a] Thus a separate defense in an 
action to foreclose a mortgage, which 
merely contains an allegation of a 
failure of consideration for an as- 
signment of the mortgage to plain- 
tiff, but contains no allegation show- 
ing that defendant has any interest 
in that question, is insufficient. 
Biedler v. Malcolm, 121 App. Div. 
145, 105 NYS 642. 

[b] Insufficient answer.—In a suit 
to enforce a mortgage lien on lands 
to secure the purchase price of the 
lands and certain live stock, an an- 
Sswer, undertaking to set up failure 
or partial failure of consideration of 
the notes secured by the mortgage by 
averring that complainant did not at 
time of sale own a great portion of 
the live stock, is insufficient where it 
fails to aver in what manner and to 
what extent defendant has suffered 
damage by such failure of considera- 
tion. Hanley v. Bullard, 80 Fla. 578, 
86 S 439. 

41. Mosier v. Norton, 83 Ill. 519; 
Dawes v. Cammus, 32 N. J. Eq. 456; 
Watson v. Conkling, 24 N. J. Eq. 
Hannas v. Hawk, 24 N. J. Eq. 
Strass v. Binder, 4 Oh. Dec. 
print) 216, 1 ClevLRep 123. 

42. Woods v. Almand, 97 Ga. 255, 
22 SE 982; Bettle v. Tiedgen, 77 
Nebr. 795, 110 NW 547, 77 Nebr. 799, 
116 NW 959; and cases infra note 43. 

[a] Insufficient answer alleging 
payment.—An answer which alleges 
that on a certain day defendant in @ 
suit for the foreclosure of a mort- 
gage, having no knowledge or notice 
of an alleged transfer of the note 
and mortgage, in order to relieve his 
premises of the apparent encum- 
brance thereby created, paid the orig- 
inal mortgagee the amount of such 
mortgage, and that the original mort- 
gagee accepted such sum in full pay- 
ment and satisfaction of the note 
and mortgage sued on and that at 
such time such original mortgagee 
had lawful authority to receive it, 
does not constitute a plea of either 
agency or estoppel, and is not suffi-, 
cient to entitle such defendant to 
prove that such original mortgagee, 
in accepting such payment, was act- 
ing as the agent of an assignee of 
such original mortgagee who had, 
prior thereto, placed his assignment 
of such mortgage on record. Bettle 
v. Tiedgen, 74 Nebr. 799, 116 NW 
959, 77 Nebr. 795, 110 NW 548... 

[b] In Kentucky an answer al- 
leging payments undisclosed in 
plaintiff's petition and usury to a 
large amount not precisely ascer- 
tained by defendant, but known by 
plaintiff, although vague and indefi- 
nite, was nevertheless issuable, and 
entitled defendant to some time for 
preparation either by requiring a 
discovery or by an inquisition for 
the master. McNamara y. Sibley, 4 
Ky. Op. 397. j 
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satisfaction or discharge of the mortgage debt,# a 
subsequent agreement for extension of the time of 
payment or for a mode or terms of payment differ- 
ent from the mortgage,** and the recording of an 
extension agreement as required by statute,‘> or 
any facts exonerating defendant from personal lia- 
bility or releasing the land in his hands,** and also 
to the defense that defendant was a bona fide pur- 
chaser for value without notice.*7 

On a bill to foreclose a purchase-money mort- 
Bage an answer setting up as defense an outstand- 
ing title is insufficient in the absence of any 
allegation of an eviction, actual or constructive, 
from the premises, or fraud or insolvency on the 
part of. plaintiff.4s 

[§ 1627] d. Construction and Effect of Answer. 
The general rule is to construe an answer in a fore- 
closure suit against the pleader,*® but not contrary 
to his manifest intention,®° or contrary to the gen- 
eral purport of the answer and the context,®! al- 
though a single sentence of the answer may be 
open to a construction disastrous to defendant,®* 
and so as to do substantial justice between the 
parties.°? And the common-law rule that pleadings 
should be construed against the pleader®* has been 

43. Fla.—Garrison v. Parsons, 45, 
Fla. 335, 38 S 525. 

Ga. —Montgomery v. King, 125 Ga. 
388, 54 SE 135; Woods v. Almand, 97 


Ga. 255, 22 SE 982. 
Ind.—Manley v. Felty, 146 Ind. 194, 


46. 
Unrep. Cas. 
v. Thibault, 
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Metcalf, 219 Ill. A. 
Barnhart v. 
HSS 4 ee 
41 Or. 
Devine v. U. S. Mortgage Co., 
Civ. A.) 48 SW 585; Schaad v. Robin- 


[42 C.J.] 93 
abrogated or relaxed by statute in many jurisdic- 
tions.65> The answer should not be so construed 
as to make it contradict the express terms of the 
mortgage or note, if this can be avoided.®® And 
it has been held that, where a junior mortgagee’s 
answer admits the allegations of the bill, which 
shows his claim to be unpaid, and consents to a 
decree, this amounts to a submission of his rights 
to the court for protection, although he does not 
formally pray judgment.*? An answer admitting 
the allegation that all the conditions of the mort- 
gage have been broken does not establish the fact 
that they were broken more than the period of the 
statute of limitations before the action was begun.®® 
Allegations in an answer that the mortgagee had 
knowledge of facts set up as a defense add noth- 
ing to the defense where the law charges the 
mortgagee with notice.® A defendant’s contention 
that the court in a suit to foreclose a mortgage 
has no jurisdiction to determine an alleged title 
paramount to that of the mortgagor® is not appli- 
cable to an answer of a codefendant, which is a mere 
claim for taxes subsequent to the date of plain- 
tiff’s mortgage.®t 

[§ 1628] e. Frivolous, Irrelevant, or Sham An- 
bad, aS against demurrer, it not al- 
leging that such company was a 
corporation or partnership, or was 
authorized to receive the money, or 


capable of discharging defendant be- 
cause of such payments, and not 


96. 

Edwards, 5 Cal. 
251; Le Clare 
60s (G12 B48 
(Tex. 


45 NE 74. son, 50 Wash. 283, 97 P 104. stating the right of the company to 
ez -—interstate eee etc., Assoc. [a] Thus in a suit to foreclose, a] receive the money. Le Clare v. Thi- 

vy. Tabor, 21 Tex. Civ. A. 112, 51 SW]|defense of the mortgagor’s wife, al-| bault, 41 Or. 601, 69 P 552. 

300. leging a tender of one third of the 50. McWilliams vy. Bannister, 40 
Wyo.—Sheridan First Nat. Bank v.| debt, interest, and costs, under an/Wis. 489. 

Citizens’ State Bank, 11 Wyo. 32, 70|agreement that her portion of the [a] Thus an answer stating that 


P 726, 100 AmSR 925 (plea of limita- 
tions). 

[a] Insufficient answer.—In a 
foreclosure suit, an answer that 
after defendant had purchased the 
Jands and executed the mortgage he 
sold the lands to another who 
agreed to pay the mortgage, but was 
thereafter by the owner of the mort- 
gage induced to convey the lands to 
a loan company on an agreement 
that the company should hold the 
lands in trust for plaintiff, and that 
such conveyance was made to de- 
fraud defendant, and that by reason 
thereof the mortgage merged in the 
title of the real estate and satisfied 
the mortgage indebtedness, was held 
insufficient to plead payment. Wayne 
International Bldg., etc., Assoc. v. 
Beckner, 191 Ind. 664, 134 NE 2738 
(the answer was demurrable). 

44. Beach v. Shanley, 35 App. Div. 
566, 55 NYS 130; Christmas v. Hay- 
wood, 119 N. C. 130, 25 SE 861; Roe 
v. Fleming, 32 Okl. 259, 122 P 496; 
Davis v. Converse, (Tex. Civ. A.) 46 
Sw 910. 

[a] Thus a separate defense by a 
junior mortgagee in a suit to fore- 
close the senior mortgage, which sets 
up on information and belief an 
agreement by a plaintiff or its as- 
signees to extend the time of the 
payment of the mortgage, but which 
does not allege with whom the 
agreement was made or show that 
if the agreement was made the 
junior mortgagee may avail himself 
of it, is insufficient, and judgment on 
the pleadings must be rendered for 
plaintiff. Oceanic Inv. Co. Ve 
Twenty-Highth St., etc, Realty Co., 
164 App. Div. 885, 148 NYS 560. 

[b] Answer alleging extension of 
time for payment held sufficient on 
demurrer. Roe vy. Fleming, 32 Okl. 
259, 122 P 496. 

45. Metcalf v. Metcalf, 219 Ill. A. 


96. 

‘[a] Defense of limitations based 
upon a statute requiring an exten- 
sion agreement to be recorded in or- 
der to keep the mortgage alive is 
waived if not pleaded. Metcalf v. 


land should be discharged on such 
payment, was unavailable when not 
specially pleaded. Cassinella v. Al- 
len, 168 Cal. 677, 144 P 746. 

[b] Answer held sufiicient.—In a 
Suit to foreclose on a part of the 
mortgaged premises, allegations in 
an answer by defendant claiming a 
junior lien thereon which alleges that 
plaintiff, owning the mortgage, re- 
leased from the lien thereof the other 
part of the premises covered thereby, 
that at and prior to the time of such 
release plaintiff had actual notice of 
defendant’s lien, that plaintiff had no 
interest in the mortgage, and that for 
the purpose of diverting it plaintiff 
and another conspired to cause it to 
appear that there was a _ balance 
due on the. mortgage which was a 
valid lien on the part sought to be 
foreclosed, whereas the mortgage had 
been satisfied, etc., are not too gen- 
eral or in the nature of conclusions, 
so that testimony in support of them 
cannot be received, and the answer is 
good as against a general demurrer. 


Schaad y. Robinson, 50 Wash. 283, 
97 P 104. 
47. Mann v. State, 116 Ind. 363, 


19 NE 181; Woodward v. Wilcox, 27 
Ind. 207; Smalling v. Kreech, (Tenn. 
Ch. A.) 46 SW 1019. 

48. Putnam v. Morgan, 57 Fla. 
503, 504, 48 S 629 (“the averments 
as to outstanding title fall far short 
of the rules laid down in Randall v. 
Bourgardez, 23 Fla. 264, 2 S 310, 11 
AmSR 3879; Adams v. Fry, 29 Fla. 
318, 10 S 559”). 

49. Watts v. Parks, 78 SW 1125, 
25 KyL 1908; Atwater v. Walker, 16 
N. J. Eq. 42; Le Clare v. Thibault, 
41 Or; 601,69" P 652i) Collart vi) Kisk, 
38: Wis. 238. 

{a] Rule applied.—The answer in 
a suit to foreclose a mortgage secur- 
ing a note for the price of a mine, 
alleging that when the property was 
bought it belonged to the EB. Co., and 
plaintiff had no interest in it, that 
the note and mortgage were taken in 
his name, in trust for such company, 
and defendant had paid the money 
due on the note to such company, is 


defendant owned and is entitled to 
possession of stoves and ranges sold 
the mortgagor under reservation of 
title and installed by theslatter on 
the mortgaged premises, and that 
defendant has a lien on the stoves 
and ranges for the purchase price, 
and is an improper party defendant, 
is equivalent to a denial of com- 
plainant’s allegation that any lien 
of defendant accrued after the mort- 
gage lien or is subject’ thereto. 
Barwin Realty Co. v. Union Stove 
Works, 146 App. Div. 319, 130 NYS 
781 [aff 210 N. Y. 587 mem, 103 NE 
1120 .mem]. 

51. Newaygo County Mfg. Co. v. 
Stevens, 79 Mich. 398, 44 NW _ 852; 
Barwin Realty Co. v. Union Stove 
Works, 146 App. Div. 319, 130 NYS 
781 [aff 210 N. Y. 5837 mem, 103 NE 
1120 mem]. 

52. Newaygo County Mfg. Co. v. 
Stevens, supra. 

53. Preleski_ v. oH § 
Conn. 345, 116 A 593. 

[a] Rule applied.—In a suit to 
foreclose a mortgage given to secure 
the purchase-money note, an answer 
alleging that, by the contract of sale,, 
plaintiff undertook to sell to defend- 
ants sixty acres of land, and that 
she conveyed to them only forty-five 
acres, because of which breach of 
the contract they claim foreclosure 
should be denied, sets forth breach 


Farganiasz, 


of warranty as a defense, and not 
fraud in the sale. Preleski v. 
pee eonthee: 97 Conn. 345, 116 A 
593. 

54. See Pleading [31 Cyc 78]. 


55. See Pleading [31 Cyc 79]. 
56. Dowden v. Wood, 124 Ind. 233, 


24 NE 1042; Largey v. Sedman, 3 
Mont. 472. 
F er Johnson v. Hambleton, 52 Md. 
78. 

58. Congregational Church Bldg. 
meee Ve eOSborm, aos. Cale agi soem 

59. Brandt v. Meade, 17 Ariz. 34, 
148 P 297. 

60. See infra § 1781. 

61. Johnson v. White, 60 Or. 611, 
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swer.®2 


it may be true in fact.*? 


signing of judgment by default.®7 


_sylvania an aflidavit of defense is required to a 
seire facias for the foreclosure of a mortgage,°* 
provided plaintiff states a case for relief.®® 


62. Frivolous and irrelevant plead- 
ing generally see Pleading [31 Cyc 


621, 6227. 

“Sham pleading” defined see 
Pleading [381 Cyc 628, 624]. 

63. Witherell v. Wiberg, 30 F. 


Cas. No. 17,917, 4 Sawy. 232. 

[a] Thus am answer by a junior 
mortgagee, in a suit to foreclose the 
senior mortgage, which does not deny 
the senior mortgage or the fact of 
default in the payment of the prin- 
cipal, and denies, for lack of knowl- 
edge sufficient to form a belief, alle- 
gations which, as to the junior mort- 
Bagee, are immaterial, is insufficient, 
and judgment on the pleadings for 
Plaintiff must be granted, it being 
immaterial whether there has been 
a default in the payment of interest. 
Oceanic Inv. Co. v. Twenty-Highth 
St., ete., Realty Co., 164 App. Div. 
885, 148 NYS 560. 

64. See Equity § 388 text and note 
20; and cases infra note 65 

[a] Motion to strike out as sham. 
—‘‘Granting such motion is justified 
only when the pleading is sham, and, 
therefore, false in the sense of being 
a mere pretense set up in bad faith 
without cplor of fact.’’ Goodwin _v. 
Thompson, 88 Hun 598, 602, 34 NYS 
769. 

{[b] In New York (1) a sham an- 
Swer may be stricken out; but when 
an answer is frivolous, the remedy is 
to apply to the court for judgment 
thereon. Barwin Realty Co. v. Un- 
ion Stove Works, 146 App. Div. 319, 
130 NYS 781 [aff 210 N. Y. 537 mem, 
103 NE 1120 mem]. (2) It has been 
held that an answer may be stricken 
out as irrelevant. North River Sav. 
Bank v. Buckley, 130 NYS 787. » (3) 
But the effect of a change in the 
provisions in the New York code of 
civil procedure is more particularly 
considered elsewhere in this work. 
See Pleading [31 Cyc 622 note 78]. 
_ [e] In Wisconsin a sham answer 
may be stricken out. Hathaway v. 
Baldwin, 17 Wis. 616. 

65. See cases infra this note. . 

{a] An answer is frivolous: (1) 
Which, in defense to a suit to fore- 
close for nonpayment of taxes on the 
property, states that there is a cus- 
tom to allow payment of taxes after 
the day when the statute declares 
them to be due. Parker v. Olliver, 
106 Ala. 549, 18 S 40. (2) Which sets 
up a prior suit pending, when it ap- 
pears to be an action in which a 
junior mortgagee seeks to compel the 
senior mortgagee to foreclose. <Ad- 
ams v. McPartlin, 11 AbbNCas (N. 
Y.) 369. (3) Which sets up title in 
a third person, but shows defendant 
in possession and no eviction. Par- 
kinson y. Sherman, 74 N. Y. 88, 30 
AmR 268. (4) Which denies that de- 
fendant is in default in the payment 
of a specified installment of interest, 
but does not allege that it has been 
paid, or deny that plaintiff is entitled 


to it. Excelsior Sav. Bank v. Camp- 
bell, 48 HowPr 347 [aff 62 N., \Y. 
637]. (5) Which denies that the 


mortgage contains a provision for 
anticipating maturity, but does not 


In equity pleading an answer is sham when 
it may be good in form but is false in fact, and 
frivolous when it is clearly and on its face insuffi- 
cient in law to constitute any defense, although 
In mortgage foreclosures 
a frivolous or sham answer may be stricken out** 
or a decree given for want of sufficient answer.®® 

[§ 1629] f. AXidavit of Defense or of Merits.®° 
Under the statutes or practice in some jurisdictions 
an affidavit of defense or of merits is required to be 
filed by defendant in order especially to prevent the 
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defendant.7? 
Thus in Penn- 


This 


deny that there is such a condition 
in the bond. Kay v. Whittaker, 44 
N. Y. 565. (6) Which states that de- 
fendant’s wife is a necessary party, 
as having an inchoate right of dower, 
but at the same time shows that de- 
fendant himself has no title. Kay 
v. Whittaker, supra. (7) Which al- 
leges ownership, but Shows that de- 
fendant’s interest, whatever it may 
be, is subordinate to the lien of. the 
mortgage. Kay-v. Whittaker, supra. 
(8) Which merely denies the record- 
ing of the mortgage and of the as- 
signment to plaintiff. St. Marks F. 
Ins-’Co. Vv. Harris; 13 HowPr CN. iY.) 
O5y (9) Which merely states that 
plaintiff holds other security for the 
debt, sufficient to discharge it, in ad- 
dition to the mortgage. Weil v. Uz- 
Zell. 92 WN. CGC. c015. 

{[b] An answer is not frivolous: 
(1) Which shows that the mortgaged 
property has been taken and con- 
demned for public use and the lien 
of the mortgage therefore transferred 
to the damages awarded. Bryan v. 
Altieri, 36 App. Div. 6238, 55 NYS 
152. (2) Which alleges tender of the 
amount due before suit brought. 
Warner vy. Billings, 33 App. Div. 641, 
53 NYS 805. (3) Which denies an 
allegation that defendant claims 
some interest in the property. West 
End Sav., etc; Assoc... v.. Niver, 4 
App. Div. 618, 39 NYS 414. (4) 
Which in response to the same gen- 
eral allegation states that defendant 
has°~a lien on the premises and 
claims that it is prior to plaintiff's 
mortgage. Older v. Russell, 8 App. 
Div. 518, 40 NYS 892. (5) In an ac- 
tion to foreclose a mortgage on a 
leasehold estate against a successor 
in interest to a transferee of the es- 
tate, who was not alleged to have 
assumed payment of the amount due, 
an answer alleging payment of a 
sum as interest and another sum in 
addition thereto, and that in consid- 
eration of such payments plaintiff 
agreed to extend the mortgage to a 
specified date, is not frivolous, as it 
alleged a valid consideration for 
such extension, and it was unneces- 
sary to allege extension of the bond, 
or that the agreement was in writ- 
ing, where there was nothing to 
show it was not in writing, or that 
the time was actually extended. 
Krebs v. Carpenter, 124 App. Div. 
755, 756, 109 NYS 482 (dist Olmstead 
v. Latimer, 158 N. Y. 313, 53 NE 5, 
43 LRA 685 on the ground that ‘‘the 
agreement in that case recited no 
consideration and it was held that 
an agreement to extend the time 
without other consideration than a 
mere promise was not enforcible for 
want of consideration. But in that 
case there was no consideration for 
the agreement either alleged or 
proved”). (6) In an action to fore- 
close a mortgage for the full amount 
thereof, by reason of default in pay- 
ment of an installment, under a pro- 
vision in the mortgage allowing the 
mortgagee, in case of any default, to 
declare the whole amount due, an an- 
swer denying the allegations of the 


Contents and sufficiency. 
forth the facts constituting the defense distinctly 
and positively and show on its face at least a prima 
facie defense to plaintiff’s action, good and ayail- 
able in that form of action, or it will be held in- 
sufficient and judgment given accordingly.’ 


ory 
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should be made by defendant; but a person who 
has sold the property to defendant, 
against liability on account of the mortgage, has a 

right to be heard on account of his interest and 
may therefore file an affidavit of defense.’ 
made by an attorney the affidavit should explain 
why the party does not do his own swearing.” 
The affidavit is to be taken most strongly against 


covenanting 


If 


This affidavit must set 


But 


complaint, that there was default in: 
payment of an _ installment, that 
plaintiff had elected to declare the 
whole principal due, and that it was 
due, is not frivolous, the fact of non- 
payment, a part of plaintiff's case, 
being put in issue by the denial. 
Gruenstein vy. Jablonsky, 1 App. Div. 
580, 37 NYS 538. (7) And an answer 
that installments are not due ac- 
cording to the bond, although they 
may be according to the condition of 
the mortgage, is not frivolous, al- 


though it may be insufficient. Mar- 
tin v. Weil, 8 Wis. 220. 
66. Generally see Pleading [381 
Cye 231 et seq.]. 
RT Ne) of illegality see supra 
1602 
67. See statutory provisions; 


cases infra this section; and Plead- 
ng Psi-Cye Zoli: 

[a] In Delaware judgment may be 
rendered where the affidavit is not 
filed in time. Fisher v. Wannama- 
cher, 18 Del. 32, 43 A 89. 

[b] In New York an affidavit of 
merits under the then 91st rule was 
sufficient to prevent the cause from 
being taken up out of its order upon 
the calendar, although made by de- 
fendant’s solicitor and not by _ de- 
fendant himself. Banks v. Walker, 
1 Barb. Ch. 74. 

6S. See cases infra this section. 

[a] If there is no affidavit a 
judgment may be entered in a scire 


'facias foreclosure, although no copy 


of the bond or its condition is filed. 
Kennedy v. Ross, 25 Pa. 256. 

[b] Executor or administrator is 
not required to file an affidavit of 
defense where the cause of action 
arose before the death of the testator 
or intestate. New York Mut. L. Ins. 


Co. v. Tenan, 188 Pa. 239; 41 A539. 


ee Duggan v, Strange, 40 Pa. Co. 
70. See cases passim this section, 
aes Fraley v. Steinmetz, 22 Pa. 
72. O’Hickey v. Bergold, 42 Pa, 
Co. 702, 703 (‘but inasmuch as no 


objection is urged on that ground, we 
accept it as it is’). 

73. Baker v. Tustin, 245 Pa. 499, 
91 A 891, 892 [quot Law v. Waldron, 
230 Pa. 458, 79 A 647, AnnCas1912 
A 467]. 

[a] “For it is to be presumed 
that he has made it as favorable to 
himself as his conscience would al- 
léw.” Law v. Waldron, 280 Pa. 458, 
467, 79 A 647, AnnCasl1912A 467. 

74 Horner v. Warfield, 180 Pa. 
103, 36 A 418; Chaffey v. Boggs, 179 
PacesOlewaGe A 241; Jamestown First 
Nat. Bank. v. Scofield, 168 Pa. 407, 
31 A 1012, 1016; Morgan v. Morgan, 
166 Pa. 450, 31 A 180; May v.. Mee- 
han, 159 Pa. 419, 28 A 204; Asay v. 
Lieber, 92 Pa. 377; Witmer v. Co-op. 
Bldg., ete., Assoc., 3 Pennyp. (Pa.) 
459; Zeibert v. Grew, 6 Whart.. (Pa.) 
404; Horvitch v. Eaton, 51 Pa. Super. 
251; Rees: v. Ringler, 44 Pa. Super. 
372; Vetter v. Vetter, 13 Pa. Super. 
584; Scaife v. Kirschler, 23 Pa. Dist. 
41; ‘Mutual Guarantee Bidg., etc., As- 
soc. «Vv. i) De, duong, 23 ) Pas Dist gb. 


Fer later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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an affidavit is sufficient which states facts clearly 

constituting a complete defense to plaintiff’s claim,’® 

although the case may present a different aspect 

when all the facts and circumstances are fully 
An affidavit alleging, full 
payment and satisfaction of the mortgage debt will 
generally be sufficient, as it entirely negatives the 
And an affidavit good in sub- 
stance, although bad in form, will suffice.78 
affidavit sufficient as to one part of plaintiff’s claim 
defeats plaintiff’s right to judgment for the other 
part where he takes.a rule for judgment for the 
Refusal of judgment by the 


developed on the trial.7¢ 


right of action.77 


whole of his elaim.79 


Thomas v. Curran, 20 Pa. Dist. 857; 
Bertolet v. Godfrey, 19 Pa. Dist. 
766; McClelland v. Misho, 21 Pa. 
Co. 45; Kidd v. Koch, 2 Pa. Co. 285; 
Mahanoy Bldg., etc., Assoc. v. Ba- 
shore, 1 LegRec (Pa.) 56; McClaugh- 
ry v. McClaughry, 22 WklyNC (Pa.) 
338; Birkey v. Whitaker, 4 WklyNC 


(Pa:) 137; Bruner v. Wallace, ‘4 
WklyNC (Pa.) 53; Saving Assoc. v. 
Morrison, 1 WklyNC (Pa.). 282; 


Rhine vy. Rheinstrom, 1 WklyNC 
(Pa.) 131; Haag v. Keely, 1 Woodw. 
(Pa.) 159. 

{a] Insufficient affidavit. — (1) 


Where the mortgage required the 
mortgagor to pay all taxes and inter- 
est levied on the mortgage, and where 
the mortgagee, entitled to foreclose 
for violation of any covenant, relied 


on a breach by failure to pay the 


taxes, an affidavit of defense, alleg- 
ing that no tax had been levied on 
principal or interest secured by the 
mortgage, and that none was legally 
due, was only a partial denial of the 
alleged breach and insufficient to pre- 
vent summary: judgment. Republic 
Trust Co. y. Hughes, 262 Pa. 159, 105 
A 75. (2) In scire facias sur mort- 
Bage, given to a trustee to secure 
payment of certificates to be issued 
by the mortgagor firm, which had 
transferred the certificates to a cus- 
tomer to secure his return of bonds 
advanced to the firm, an affidavit of 
defense alleging that the mortgage 
loan certificates were intended to be 
discharged by an agreement between 
the firm and the customer, which 
would have extinguished the certifi- 
.cates without consideration, was 
held insufficient. Republic Trust Co. 
v. Hughes, supra. (3) An affidavit 
ef defense, setting up that plaintiff 
had unlawfully entered judgment 
against defendant on the bond ac- 
companying the mortgage, to defend- 
ant’s ,damage in the sum of ten 
thousand dollars, but not alleging 
that defendant had asked to have the 
judgment opened or stricken off, or 
stating the damage with reasonable 
precision, was insufficient. Baker v. 
Tustin, 245 Pa. 499, 500, 91 A‘ 891 
(“the vague allegation of the damage 
sustained was utterly insufficient to 
prevent the entry of judgment on 
the mortgage’). (4) An affidavit of 
defense by a terre-tenant which does 
not allege that the balance due on 
the mortgage has been paid, but only 
that the affiant and another have paid 
a considerable portion of advanced 
purchase money, and which sets out 
by way of defense matter relating to 
equities existing among defendants, 
without making clear the basis on 
which they rest, is insufficient. Link 
Vv. McKee, 233 Pa.* 461,82 A 682. 
(5) Where, in a scire facias sur 
mortgage against a married woman, 
an affidavit of defense alleged that 
the mortgage was executed under a 
purported power, of attorney, that 
the woman and her husband at- 
‘tempted to execute such a power be- 
fore the deputy consul general, that 
they were informed at the time that 
he had no power to take an ac- 
knowledgment, but they were -to re- 
turn the next day and appear before 
the consul general, and that they 
changed -their minds and never came 
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back, it was held that the affidavit 
was insufficient since a deputy con- 
sul general can take an acknowledg- 
ment of a‘ deed and mortgage. 
en v. Linton, 204 Pa. 207, 53 A 

[b] Mere conclusions of law 
stated in an ‘affidavit of defense ren- 
der it insufficient. Order of Unity v. 
McCann, 57 Pa. Super. 61. 

[c] An affidavit averring a tender 
to the attorney ,for plaintiff at his 
office but silent as to what was ten- 
dered, whether “lawful money” as 
provided by the mortgage, or other 
kinds of money, or check, and also 
as to the authority of the attorney 
to receive payment, was but the bald 
assertion of a conclusion and insuffi- 


cient. Stead v: Randall, 236 Pa. 64, 
84 A 662. 
[d] Evasive affidavit.—‘‘An affi- 


davit of defence should not only dis- 
tinctly aver the facts on which the 
defence rests, but it should also pre- 
clude any implication of evasive- 
ness.” Singer v. Caldwell, 7 Pa. 
Dist. 583, 585 (“It is an allegation of 
a defect of written and recorded evi- 
dence of title, rather than an aver- 
ment of a defect of title’). 

75. Ways v. Anderson, 248 Pa. 1, 
93 A 769; Horvitch v. Eaton, 51 Pa, 
Super. 251; Reed v. Knecht, 42 Pa. 
Super. 107; Conshohocken Sav. Fund, 
ete., Assoc. v: Citron, 22 Pa-;. Dist. 
738 


76. Order of Unity v. McCann, 57 
Pa. Super. 61; Reed v. Knecht, 42:Pa. 
Super. 107. 

77. Collins v. Hansen, 18 Del. 155, 
44 A 624; Faulkner v. Wilson, 3 
WklyNC (Pa.) 339. But see Selden v. 
Building Assoc., 2 WklyNC (Pa.) 481 
(holding that an affidavit of defense 
to a scire facias sur mortgage al- 
leging payment is not sufficient un- 
less the payment is alleged to have 
been made on account of the claim in 
suit). 

78, Grimes v. Breeden, 243 Pa. 
804, 90 A 78 (where the affidavits of 
defense in scire facias sur mortgage, 
for default in payment of interest, 
set up the failure of consideration 
and the violation of a contemporane- 
ous parol agreement inducing the 
execution of the mortgage, and al- 
leged that it was made for the mort- 
gagee’s accommodation ‘while there 
were unadjusted accounts and that 
an adjustment would show the mort- 
gagee to be indebted to the mort- 
gagor in a large amount, the items 
of which were fully stated, and that 
interest was not to be paid on the 
mortgage, a rule for want of a suffi- 
cient affidavit of defense was prop- 
erly discharged). 

79. Hays v. Anderson, 248 Pa. 1, 
3, 93 A 769, 770 (“The learned coun- 
sel for the appellant contends that 
the court should have passed upon 
the sufficiency of the affidavit as to 
the other part of the claim and, if 
found insufficient, should have en- 
tered judgment for that part of the 
claim. with interest. This contention 
is based upon the appellant’s con- 
struction of the Act of July 15, 1897, 
P. L. 276, which authorizes the plain- 
tiff to take judgment for any portion 
of the claim as to which the affidavit 
of defense is adjudged to be insuffi- 
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trial court for want of a sufficient affidavit of de- 
fense will not be reversed on appeal unless for a 
plain error in law.®° . 

[§ 1630] g. Time for Filing. The time within 
which an answer in foreclosure proceedings must 
be filed is generally regulated by statute.%+ 
this 1s not the case, plaintiff may rule defendant 
to answer on proper notice,®? or a defendant who 
has been dilatory in this respect may obtain leave 
of court to file his answer, provided it presents 
a meritorious defense, and subject to terms, in the 
discretion of the court.®? 

[§ 1631] h. Withdrawal of Answer. 


Where 


Where it 


ecient. The difficulty with this con- 
tention is that the plaintiff took a 
rule for judgment for the whole 


amount of his claim for want of a 
sufficient affidavit of defense, and 
this appeal is taken from the order 
of the court below in discharging the 
rule and refusing judgment for the 
whole claim. The correctness of that 
order is the only matter before us. 
We cannot convict the court of error 
in not entering judgment for a part 
of the claim when the rule taken by 
the plaintiff did not require such ad- 
judication. Had the plaintiff taken a 
rule for judgment for any specific 
part of the claim, the action of the 
court on the rule could be considered 
on this appeal. The practice under 
the Act of 1897 is not in accord with 
the plaintiff’s contention, as has been 
determined by both appellate courts. 
Faux v. Fitler, 223 Pa. 568, 72 A 891, 
132 AmSR 742; Pierson v. Krause, 
208 Pa. 115, 57 A 348; Shea v. Wells, 
8 Pa. Super. 511; Gross v. Ricchezza, 
87 Pa. Super. 441’’). 


80. New York Trust Co. v. Lang- 
glee Coal Co., 227 Pa. 630, 76 A 
81. See statutory provisions; and 


Pleading [31 Cyc 131 et seq]. 

{a] In Delaware, where on seryv- 
ice of scire facias sur mortgage de- 
fendant fails to file his affidavit of 
defense at the first’ term of court to 
which the process is returnable, he 
canrot file it at a second term on the 
return of an alias writ. Fisher v. 
Wannamacher, 18 Del. 32, 43 A 89. 

.(b] In Iowa (1) the rule that de- 
fendant may claim sixty days from 
time of service within which to an- 
swer was not changed by L. (1870) 
c 167 §§ 17, 20. Foote v. Beckwell, 
34 Iowa 492 (construing Revision 
§§ 2352, 2815, and prior statutes). 
(2) L. (1860) c 43 extended the time 
for answering in mortgage cases to 
nine months after the first service, 
but in no event beyond Jan. 1, 1861. 
Sweet v. Porter, 12 Iowa 387. (3) 
And where notice was served and a 
deeree of foreclosure entered before 
this act took effect, and service of 
notice on a junior encumbrancer was 
not perfected until after the act took 
effect, such junior encumbrancer was 
not entitled to nine months in which 
to answer. Watts v. White, 12 Iowa 


330 

{c] In Wisconsin, under Rev. St. 
(1858) c 124 § 5, and L. (1859) c 220 
§ 1, defendant, who had been served 
with summons and notice of no per- 
sonal claim, could at any time within 
the ninety days after service demand 
a copy of the complaint, .and answer 
at any time within twenty days after 
service of such copy. Morley v. 
Guild, 18 Wis. 576. To same effect 
Pritchard v. Huntington, 16 Wis. 569; 
Mead v. Bagnall, 15 Wis. 156; Smith 
v. Hoyt, 14 Wis. 252; Beebee v. 
O’Brien, 10 Wis. 481. 

82. Cornell v. Skinner, 10 Wis. 
ee And see Pleading [31 Cyc 137, 

83. Central Trust Co. v. Texas, 
etc., R. Co., 23 Fed. 846; Hathaway 
v. Baldwin, 17 Wis. 616; Williams v. 
Atkinson, 1 Ch. Chamb. (Ont.) 24: 
Anonymous, 12 Grant Ch. (Ont.) 51. 
And see Pleading [381 Cyc 135}. 


* 


‘ 


96 [42 C.J] 


appears that the mortgage debt has been paid, but 
the mortgage not satisfied, defendant mortgagor can- 
not, by withdrawing his answer to that effect, de- 
feat the rights of a second mortgagee.** 

[§ 1632] 3. Cross Bill or Cross Complaint’> and 
Answer Thereto—a. Propriety of Cross Bill.°® 
a mortgage foreclosure suit, a cross bill may be filed 
by the mortgagor to obtain a reformation of the 
mortgage,®* or its cancellation on the ground of 
invalidity,®® or to avail himself of matters going 
in diminution of the mortgage debt®® by equitable 
in some jurisdictions, a set-off 

If the debt has been overpaid, 
defendant may have affirmative relief on a cross 
But a eross bill cannot be maintained for 
a sum to be fixed by the probate court. 


recoupment®? or, 
or counterclaim. 


biil.? 


aoe Walker v. Mebane, 90 N. C. 
85. Cross bill generally see Equity 
§§ 596-617. 
Cross complaint generally see 


Pleading [31 Cyc 221 et seq]. 


Ht pee Generally see Equity §§ 597- 
lie 

87. Commonwealth Title Ins., etc., 
Co. v. Cummings, 83 Fed. 767; Cot- 
trell py, 2-Antna, +L) Ins.) Co.,. 97%) Ind. 


311;. French y. Griffin, 18 N. J. Ea. 
279; Bradshaw v. Provident Trust 
Co., 81 Or. 55, 158 P 274. 

[a] TYhus, in a suit to foreclose a 
mortgage, a grantee of the mort- 
gagor, if all the parties are before 
the court, may by cross complaint 
seek reformation of his deed of the 
premises, by striking out a clause 
fraudulently inserted therein obli- 
gating him to pay the mortgage. 
Bradshaw v. Provident Trust Co., 81 
Or. 55, 158 P 274. 

88. Kuhl v. M. Gally Universal 
PressCo., 123 Ala. 452, 26 S' 535,82 
AmSR 135; Dawson v. Vickery, 150 
Ill. 398, 37 NE 910; McKay v. Cor- 
wine, 69 Ind. A. 208, 119 NE 471; 
Randall v. Reynolds, 61 N. J. Eq. 
334, 48 A 768. 

[a] Thus on a bill to foreclose a 
purchase-money mortgage made by 
defendant, equity has jurisdiction of 
a cross bill to rescind the contract 
of purchase and cancel the mortgage 
for complainant’s fraud in inducing 
the purchase. Redrow vy. Sparks, 75 
N. J. Eq: 396, 72 A 442. 

[b] Conveyance to smbsequent 
purchaser.—Where a subsequent pur- 
chaser of the premises is made a de- 
fendant in a foreclosure suit, a cross 
bill by the mortgagor, seeking to 
have.his conveyance of the property 
to that defendant set aside on the 
ground of fraud and failure of con- 
sideration is proper, for the purpose 
of determining who has the right of 
redemption. Dawson v. Vickery, 150 
DM: 1398137 NE 910. 

89. See cases infra note 4. 

90. See infra § 1636 text and note 
50. 

Recoupment generally see Set-off 


and Counterclaim [34 Cyc 623, 642, 
744]. 
91. Morrison v. Morrison, 140 111. 


560, 30 NE 768; Beebe v. Swartwout, 
8 Ill. 162; Zabriskie v. Baudendistel, 
(Ne Sa Ch.) 220 Ay 163. 

[a] Defect of title not a ground.— 
On foreclosure of a purchase-money 
mortgage, a defect in the title is not 
ground for a cross bill, in the absence 
of fraud in the sale or insolvency of 
the vendor. Magee v. McMillan, 30 
Ala. 420. - 

[b] Usury in the mortgage note 
and partial payments thereon cannot 
be exhibited by means of a cross bill, 
where they amount to less than the 
mortgage debt, as they are simply 
matters of defense. Thompson v. 
Kyle, 39 Fla. 582, 23 S 12, 68 AmSR 
193; 

{c] Pendency of action at law.— 
Where the mortgagor at the time of 
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sure.% 


In 


section. 


Nor will 


proceedings to foreclose a purchase- 
money mortgage has pending an ac- 
tion at law for the damages resulting 
from breach of a covenant in his 
deed, which fact appears in the 
mortgagor’s cross bill, the decree in 
the foreclosure proceedings should be 
stayed until a judgment can be ren- 
dered in the law action, upon proper 
indemnity of plaintiff against any 
loss arising from the stay. Berg- 
man v. Fortescue, 74 N. J. Eq. 266, 
69 A 474. And see Abatement and 
Revival § 56 text and note 47; and 
8 


58. 

[ad] In Alabama, where a bill is 
filed by mortgagee to foreclose a 
mortgage against the mortgagor, the 
latter may set up by cross bill any 
defense, except the statute of limi- 
tations, which would avail in an ac- 
tion at law on the debt, and hence 
may, in reduction or extinguishment 
of the moragage debt, set off any 
debt or demand that would be avail- 
able at law. Thompson v. Menefee, 
211 Ala. 168, 171, 100 S 107 [quot 
Knight v. Drame, 77 Ala. 371] (‘‘The 
foregoing principle and rule as to 
set-offs, which are applicable to suits 
filed by a mortgagee to foreclose a 
mortgage against the mortgagor, ap- 
ply to the parties when the com- 
plainant is the assignee or transferee 
of the mortgagee and files a bill to 
foreclose the mortgage, and the de- 
fendant or cross-respondent is the 
owner of the land or a part of it 
under the mortgagor’). 

[e] In New York (1) in an action 
to foreclose a mortgage given as part 
of the purchase price of land, defend- 
ant can, under Code Civ. Proc. § 503, 
set up a counterclaim based on de- 
ceit in the transaction out of which 
the mortgage arose in reduction of 
plaintiff’s recovery on the mortgage. 
Merry Realty Co. v. Shamokin, etc., 
Real Hst. Co., 186 App. Div. 538, 543, 
174 NYS 627 [rev on other grounds 
230i ENA NLNool6, sO INES s0G)) Car 
think... that under the doctrine of 
recoupment it may reduce.plaintiff’s 
recovery on the mortgage, and that 
the defendant is entitled to judgment, 
under section 503 of the Code, for the 
excess of its damages over plaintiff’ Ss 
claim. So. circuity, of “action Vis 
avoided and the whole controversy 
settled in one action, and this is in 
accord with the spirit of the adminis- 
tration of the law, in that needless 
litigation is avoided’’). (2) But. it 
has been held that a cross bill is not 
necessary to enable a defendant in 
foreclosure to avail himself of a 
set-off. Jennings v. Webster, 8 Paige 
508, 85 AmD 722; Chapman v. Robert- 
son, 6 Paige 627, 31 AmD 264 note. 

{f{] In Wisconsin an allegation in 
a so-called “counterclaim” that de- 
fendant has suffered damage in a 
stated amount by reason of plaintiff’s 
failure to give notice, according to 
his agreement, of intention to bring 
the foreclosure suit, is insufficient if 
it does not show how defendant was 
damaged. Radford v. Smith, 149 Wis. 


By codefendant generally. 
rights exist between codefendants in respect of the 
property involved, which are affected by the matters 
alleged in the bill, and on account of which one 
defendant may be compelled, jn order to obtain his 
full rights, to demand affirmative relief against 
complainant, he may file a eross bill,®* and inelude 
therein a codefendant.®? 

By junior mortgagee. 


| gage. 


s ae Se 
Ny 


[$$ 1631-1632 


a mortgagor be permitted, by a cross bill; to compel 
litigation between plaintiffs as to their respective 
rights on distribution of the proceeds of foreclo- 
The propriety of a cross bill in respect of 
its being confined to matters germane to those set 
forth in the original bill is considered in another 


Generally, where 


A cross bill may be filed 


163, 1835 NW 472. And see Damages 
§ 307 text and note 87. 

Set-off and counterclaim generally 
see Pleading [31 Cyc 225, 226]; Set- 
off and Counterclaim [34 Cyc 618}. 


92. Hathaway v. Hagan, 59 Vt. 
T5388 678. 
93. Ratliff v. Davis, 38 Miss. 107. 


94. Harrison v. Pike, 48 Miss. 46. 
95. See infra § 1636. 
96. U. S.——Camp .v:. Peacock, etcle 


Co., 129 Fed. 1005, 64 CCA 490. 
Ala.—Cullum y. Erwin, 4 Ala. 452. 
3 Ark.—Buckner v. Sessions, 27 Ark, 
Oe 

Cal.—Newhall v. Livermore Bank, 
136 Cal. 533, 69. P 248 

Colo.—Porter Vv. 21 Colo. 
74, 39 P 1091. 

Iil.—Morrison v. Morrison, 140 Ill, 
560, 30 NE 768. 

Ind.—Porter v. Reid, 81 Ind. 569. 

Iowa.—Montpelier Sav. Bank, etc., 
ae v. Arnold, 81 Iowa 158, 46 NW 

Kan.—Siegel-Campion Live Stock 
Commn. Co. v. Haston, 81 Kan. 656, 


Grady, 


106 P 1096. 

baa PA Ag bor mn BO v. Allen, 36 Mich. 
0. 
N. J.—Vanderveer v. Holcomb, 21 


Nw Jd wlig. L005. : 

N. Y.—Metropolitan Trust Co. v, 
Tonowanda Valley, etc. R. Co. 43 
Hun 521, 7 NYSt 862 [aff 106 N. Y¥. 
673, 138 NE 937]. 

Or.—U. S. Mortgage io 
quam, 41 Or. 391, 69 P 37 

S. C.—Phillips v. ‘Ante. 47 S.C 
460, 25 SE 294. 

Ont.—Hunter v. Stark, 17 Ont. Pr. 
47. 

{a] An assignee of one of the 
several notes secured by the mort- 
gage, whose equities may turn out 
to be different from those 6f the 


v. Mar- 


mortgagee, has the right to file a 
cross bill. Wilcox v. Allen, 36 Mich. 
160. ; 

[b] A partition of mortgaged 


premises cannot be demanded by a 
cross bill filed in the foreclosure 


out. Matthews v. Lindsay, 20 Fla 
62. ue 
{c] Im Kentucky, under St. § 1709 


subs 1, providing that a purchaser 
at an execution sale on encumbered 
property shall acquire a lien for the 
purchase money, subject to the prior 
encumbrance, and subs 2, providing 
that defendant in the execution may 
redeem by paying the encumbrance 
and the purchase money, with inter- 
est, execution creditors, levying upon 
and selling mortgaged property and 
thereby acquiring a lien may, on fail- 
ure to redeem, resort to equity to 
enforce such lien; and in the mort- 
gagee’s subsequent action to fore- 
close, making them parties defend- 
ant, they should be required by cross 
petition against the mortgagor to 
assert the lien, subject to the mort- 
Garrard v. Hibbard, 152 Ky. 
672, 158 SW 947. 

97. Montpelier Sav. Bank, etc, 
Co. v. Arnold, 81 Iowa 158, 46 NW 
982; Sigel-Campion Live Stock 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. , 


e. 1632-1633] 


by a junior mortgagee to redeem from the elder 
lien,®* to assert facts which should in equity sub- 
ordinate plaintiff’s lien to his own,®? for the fore- 
closure of his own mortgage in conjunction with 
that of complainant, or to set aside a sale of the 
premises under a power contained in a pritr mort- 
gage,’ but not for a deficiency decree 


defendant.® 
By senior mortgagee. 


Statutory interpleader.® 


interpleaded by order of court.® 


Commn. Co. vy. Haston, 81 Kan. 656, 
106 P 1096 (whereupon plaintiff dis- 
missed his petition, and the case pro- 
ceeded between defendants). 

[a] “The adjustment of the 
rights of contending claimants in 
foreclosure actions is.a common and 
frequent procedure.’? Sigel-Campion 
Live Stock Commn. Co. v. Haston, 81 
Kan. 656, 659, 106 P 1096. 

[b] “It would seem, however, to 
be a rule of practice in foreclosure 
proceedings, in order to avoid cir- 
cuity of action and to protect the 
mortgagor as the immediate party 
from being compelled to pay what- 
ever deficiency there might be after 
a judicial sale, and then to seek re- 
dress from his grantee or grantees 
who had assumed to pay the same, 
that equity will permit the bringing 
in of all the parties who are liable 
principally or ultimately before the 
court to have their rights adjusted 
in a single suit. Hopkins v. Warner, 
109 Cal. 133, 41 P 868.’. “Robson: v. 
O’Toole, 45 Cal. A. 63, 68, 187 P 110 
(in an action by the mortgagee to 
foreclose against the mortgagor and 
all of the successive grantees, the 
mortgagor, or any , Subsequent 
grantor, may present a cross com- 
plaint against his grantee or any sub- 
sequent grantee, each having respec- 
tively assumed the mortgage, to com- 
pel him to pay any deficiency judg- 
ment that there might be, but is not 
bound to do so, in the face of the 
fact that as between the different 
grantees no ripened cause of cross 
complaint comes into being until 
after a judicial sale of the property, 
the successive purchasers of the land 


not being adverse parties in the 
foreclosure proceedings). 
98. Buckner v. Sessions, 27 Ark. 


219; Hurd vy. Case, 32 Ill. 45, 883 AmD 
249; Hunter v. Stark, 17 Ont. Pr. 47. 

99. Porter v. Grady, 21 Colo. 74, 
39 P 1091; Vanderveer v. Holcomb, 
DALON OJ 22g. 0105. 

1. Montpelier Sav. Bank, etc., Co. 
v. Arnold, 81 Iowa 158, 46 NW 982; 
Hines v. Kays, 93 Kan. 209, 210, 144 
P 240 [cit Cyc]; U. S. Mortgage Co. 
v. Marquam, 41 Or. 391, 69 P 37, 41. 

{a] Intervention.—It has been 
held that a junior mortgagee cannot 
intervene by a cross bill for the fore- 
closure of his mortgage. Newton v. 
Gage, 155 Fed. 598, 607 (‘the grounds 
for the affirmative relief sought in a 
cross-bill must grow out of the 
transaction on which the original 
complainant sues’). 

2. Hurd v. Case, 32 Ill. 45, 49, 83 
AmD. 249 (“a more appropriate case 
for a cross-bill could hardly be im- 
agined’’). 


me | Sebring v. Conkling, 32 N. J. 
q 
4 eae First Nat. Bank v. Sa- 


[42 C. J.—7] 


A senior mortgagee, made 
a defendant, may file such a eross bill in order to 
-assert and establish the superiority of his lien,* 
or to obtain a foreclosure of his mortgage.® 

Where main suit not for foreclosure. 
in equity other than for the foreclosure of the 
mortgage involved,® in at least one jurisdiction a 
eross bill may be filed by a mortgagee defendant 
asking for a foreclosure of the mortgage.’ 
By statute a defendant 
may file a cross complaint against a third party 
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bill.” 
against a co- 
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[§ 1633] b. Necessity for Cross Bill.1° Where the 
mortgagor simply denies plaintiff’s right of action 
and resists foreclosure, it may be done by plea or 
answer ;1? but if, 

tive relief against plaintiff, he must file a cross 
A defendant cannot, by answer alone, avail 
himself of the defense of fraud in the consideration 


beyond this, he seeks any affirma- 


of the mortgage, unless it goes to the extent of a 


In a suit 


alone:'4 
against another 


a decree ‘against 


lem Capital Flour Mills Co., 31 Fed. 
580, 12 Sawy. 485, 496; Porter v. 
Reid, 81 Ind. 569. 

5. Arnett v. Willoughby, 190 Ala. 
530, 67 S 426; Newhall v. Livermore 
Bank,-136 Cal. 533, 69 P 248; Autna 
Leet: Co. Va Minehwers aa bind. eoOds 
Metropolitan Trust Co. v. Tonawanda 
Valley, ete., R. Co.,°438 Hun 521, 7 
NYSt 862 [aff 106 N. Y. 678, 138 NE 


937]. But see Newton v. Gage, 155 
Fed. OM 607, as quoted supra note 
i hy bys ta [5 

[a] Rule applied.—While a mort- 


gage securing several notes matur- 
ing at different times, although au- 
thorizing foreclosure as to all on de- 
fault in one, will, at suit of the 
transferee of the notes first matur- 
ing, be foreclosed only as to the 
notes due when the decree is ren- 
dered, this being sufficient to con- 
serve his interest without disturb- 
ing the mortgagee as to the notes 
not due, the mortgagee may by cross 
bill have foreclosure as to all. 
Arnett v. Willoughby, 190 Ala. 530, 
67 S 426. 

6. See Equity §§ 597-601. See 
also Cancellation of Instruments 
§ 563; Injunctions § 182. 

7. Bedell v. New England Mortg. 
Security Co., 91 Ala. 325, 8 S 494; 
Davis v. Cook, 65 Ala. 617; Ketchum 
v. Creagh, 53 Ala. 224. 

{a] Cross bill in injunction suit.— 
Where mortgagor seeks to enjoin sale 
of property under a mortgage con- 
taining a power of sale, the mort- 
gagee may file a cross bill to fore- 
close. Vaughan v. Marable, 64 Ala. 


{b] Cross bill in suit for injunc- 
tion and cancellation.—A cross bill to 
foreclose may be filed and is essen- 
tial to foreclosure where the original 
bill of the mortgagor seeks injunc- 
tion and cancellation. Jackson v. 
Prestwood, 211 Ala. 277, 101 S 185. 

8. Generally see Interpleader §§ 4, 
43, 49. 

9. Lumbermen’s Nat. Bank  v. 
Corrigan, 167 Wis. 82, 166 NW 650. 

Sufficiency of cross complaint see 
infra § 1636 text and note 37 [b]. 

10. Generally see Equity §§ 597- 
601. 

Answer without cross bill see su- 
pra § 1624 text and note 86. 

11. Edgerton v. Young, 43 I11. 
464; Genthner vy. Fagan, 85 Tenn. 
491, 3 SW 361. 

12. Ala.—Ross v. New England 
Mortg. Security Co., 101 Ala. 362, 13 
S 564; Davis v. Cook, 65 Ala. 617. 

Cal.—Southern California Sav. Bank 
v. Asbury, 117 Cal. 96, 48 P 1081. 

Fla.—Mitchell v. Mason, 65 Fla. 
208, 61 S 579. 

Prine v. McCowan, 53 Ill. 

Iowa.—Benedict v. Hunt, 32 Iowa 


complete nullification of the instrument.?* 
fendant in foreclosure means to insist on an agree- 
ment by which plaintiff was to accept a conveyance 
of part of the mortgaged land in fee, as a satisfac- 
tion of his whole claim, he must file a cross bill, in 
order to obtain specific performance of the agree- 
ment, and cannot have this relief on his answer 


Where 


if diez 


one defendant demands relief 
defendant, it cannot be granted 


on their respective answers, but there must be a 
cross bill,1® especially where one defendant asks for 


another defendant in a matter dis- 


27, 

N. J.—Miller v. Gebota 16 Nees 
Eq... 274. 2 
Vt.—Hathaway v. Hagan, 59 Vt. 
75, 8 A 678. 

[a] Except, perhaps, in matter of 
accounting. Mitchell v. Mason, 65 
Fla. 208, 61 S 579 (obiter). 

[b] Where the master reports an 
overpayment on a mortgage, de- 
fendant is not entitled to relief under 
his answer, but the case will be re- 
manded on motion in order that a 
cross bill may be filed for that pur- 
pose. Hathaway v. Hagan, 59 Vt. 
75, 8 A 678. 

[c] Purchase-money mortgage.— 
(1) The answer to a bill to foreclose 
a purchase-money mortgage cannot 
pray anything but that the bill be 
dismissed; and if any other relief or 
discovery is sought against the com- 
plainant, it must be done by a cross 
bill. Miller v. Gregory, 16 N. J. Ea. 
274, (2) Thus, in such an action, 
fraud or false representations induc- 
ing the purchase must be pleaded by 
cross bill. Mattair v. Card, 18 Fla. 
761; Benedict v. Hunt, 32 Iowa 27; 
Miller v. Gregory, supra: (3) But it 
seems that a cross bill is not neces- 
sary to enable defendant to reduce 
the amount of plaintiff’s recovery by 
a deduction for deficiency in. the 
quantity of the land conveyed or for 
prior outstanding liens. Dayton- v. 
Melick, 27 N. J. Eq. 362. 

[ad] Reformation of the mortgage, 
where it does not express the true 
contract of the parties, in conse- 
quence of fraud or mistake must be 
demanded by cross bill. Common- 
wealth Title Ins., ete., Co. v. Cum- 
mings, 83 Fed. 767; French v. Griffin, 
18 N. J: Eq. 279. 

{e] Title acquired after action 
begun cannot be set up by way of 
answer. Security L. & T. Co. v. 
Mattern, 131) 5.€al. 2/326, 638i P7482 
(where a mortgage has been executed 
to secure a debt, and subsequently a 
mortgage is given by a third person 
upon different property to secure the 
same debt, such third person cannot 
in a proceeding to foreclose both 
mortgages set up in his answer a 
conveyance to him of the mortgaged 
premises which was not of record at 
the commencement of the action but 
which he avers was delivered and 
recorded subsequently thereto). 

13. Parker v, Jameson, 32 N. J. 


Eig. 1222: 
14. Tarleton v. Vietes, 6 Ill. 470, 
41 AmD 193. 
Ala.—Cullum v. Erwin, 4 Ala. 
Woodruff, 43 “Ark. 


15. 
Jll—Howard v. Burns, 279 Ill, 256, 


452. 
Ark.—Ringo v. 

69. 

116° NE.703; Erlinger v. Boul, 7 Ill. 

A. 40. 
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tinct from the subject matter of the suit,1® or where 
the rights of him who would be defendant in the 
cross bill are not distinctly set forth in plaintiff’s 
bill as required by a rule of court in such a case." 
But ordinarily, where the answers of various defend- 
ants claim liens on the mortgaged premises, the 
court has power, without the filing of cross bills, to 
determine the existence and priority of the various 
hens and protect and preserve the rights of the 
parties in the distribution of the proceeds.1* Thus, 
if a junior mortgagee is made a party and answers, 
his right to participate in the surplus proceeds of 
the foreclosure sale may be asserted in his answer 
and he need not file a cross bill for this purpose;'® 
and some of the decisions recognize his right to 
set up in his answer, without a cross bill, a ‘claim 
of priority over the mortgage in suit,2° and also 
extend the rule to judgment ereditors joined as 
parties**—but a cross bill is necessary where the 
judgment creditor’s rights are not otherwise in 
issue**—and to subsequent purchasers of the prem- 
ises.2* And because payment may be shown under 
an answer, a cross bill alleging payment is de- 
murrable.** 

Leave to file a cross bill? is properly denied where 
the rehef sought thereby may be had without the 

Ind.—Thompson vy. 150 
Ind. 450, 50 NE 474. 

N. J.—Grocers’ Bank v. Neet, 29 
N. J. Eq. 449; Brinkerhoff v.. Frank- 
lin, 21 N. J. Eq. 334. 

S. C.—Phillips v. Anthony, 47 S. C. 
460, 25 SE 294. 


16. Sebring v. Conkling, 32 N: J. 
Bq. 24. And see infra § 16386 text 


Harlow, 
[a] 


claim liens, 
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street, 7 Oh. St. 322. 

Rule restated.—‘“‘It has very 
frequently been held that it is not 
necessary for a defendant having a 
lien to filé a cross-bill, but his rights 
may be determined under his answer. 
If the answers of the various parties 
the court has power, 
without the filing of a cross-bill, to 
determine the existence and priority 
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necessity of that pleading,?® or where the questions 


properly determinable in the suit can be decided 
without the presence of the new party sought to be 
brought in by the cross bill.?” 

[§ 1634] c. Time for Filing Cross Bill. The gen- 
eral rule is that a cross bill should be filed in apt 
time which would usually be before final decree.’ 
But where no attempt is made, by virtue of the 
pleading, to interfere with the final decree, which 
has been entered and executed by a sale of the prem- 
ises, and the sole object of the cross bill is to reach, 


through a receiver, the rents, issues, and profits 


of the premises sold during the period of redemp- 
tion, it may be filed after the final decree.”® 

-[§ 1635] d. Parties.2° A cross bill may be filed 
by one or more of the defendants against any or 
all of the complainants, or by any of the defend- 
ants against one or more of his codefendants,*+ 
and, by leave of court, he may make additional, 
parties defendant;°? indeed, if a defendant seeks ~* 
an accounting or any other relief from one who is 
not a party to the proceedings he should make such 
person one of the defendants to the cross bill.*° It 
should be filed against all necessary parties, but need 
not join as defendants any persons whose rights are’ 
in no way involved in the questions presented by 


Ill. 593, 50 NE 1089, 64 AmSR 137; 
McGuckin v. Kline, 81 N. J. Eq. 454; 
Wade. v. Strever, 42 App. Div. 330, 
59 NYS 76 [rev on other grounds 166 
Ni) YY: 252, 59) Ni c825) 3) Gerrish ives 
Bragg, 55 Vt. 329. But see Powell v. 
Starr, 100 Yl. A. 105 (a junior en- 
cumbrancer, when made a party to 
a foreclosure suit, cannot have af- 


and note 38. 

17. Shinnen v. Klein, 82 N. J. Eq. 
207, 88 A 172. 

[a] Rule applied.—In a suit to 
foreclose a mortgage on a lot with 
an eleven-foot front, sixty feet of 
which had been conveyed by the 
mortgagor to parties who gave a sec- 
ond mortgage thereon, and the re- 
maining fifty feet of which were sub- 
sequently conveyed to S, a decree pro 

_confesso was taken against all of the 
defendants, and the suit was referred 
to a master to report the amount due 
on both mortgages, their priority, and 
the order in which the lands should 
be sold. The master reported that 
the lands of S should be first sold to 
raise three thousand five hundred 
dollars to apply on the first mort- 
gage, that the sixty-foot lot should 
be sold, and the proceeds applied on 
both mortgages, and that, if the pro- 
ceeds of the sale of such lot were 
insufficient to pay the first mortgage, 
the deficiency should be made up 
from the surplus realized from the 
sale of the property of S. S excepted 
to that portion of the report requir- 
ing an appropriation of the proceeds 
of the sale of his lands in excess of 
three thousand five hundred dollars. 
It appeared that the first mortgage 
contained a clause, which was not 
pleaded, providing that the mort- 
gagee would release the fifty-foot lot 
upon the payment of three thousand 
five hundred dollars. It was held 
that the question raised by the ex- 
ception could not be determined with- 
out the filing of a cross bill, since 
defendants interested in the sixty- 
foot lot had a right to assume that 
it would be reported that the lands 
should be sold in the inverse order 
of alienation, and.were entitled to 
their day in court to controvert the 
equity asserted by 8. Shinnen v. 
‘Kiein, 82 N., J. Eo. 207, 88 A. 172. 

18. Gardner v. Cohn, 191 Ill. 553, 
61 NE 492; Boone v. Clark, 129 Ill. 
466, 21 NE 850, 5 LRA 276; Ames v. 
New Jersey Franklinite Co., 12 N. J. 
Hg. 66, 72 AmD 385; Klonne v. Brad- 


of the various liens and to distribute 
any surplus in discharge of such 
liens, according to their priority. 
(Gardner v. Cohn, 191 Ill, 553,. 61 
NE 492.)” Gouwens v. Gouwens, 222 
Ill. 223, 230, 78 NE 597, 113 AmSR 


395. And see Equity § 614 text and 
note 18. 
[b] Thus, in a foreclosure case, a 


pleading filed by a mechanic’s lien 
claimant termed “an answer in the 
nature of an intervening petition for 
a mechanic’s lien’ is sufficient, and a 
cross bill or cross petition is not 


necessary. Pacyna v. Bliss, 180 I]. 
A. 301, 354. 
19. Romberg v. McCormick, 194 


Ill. 205, 62 NE 537; Gardner v. Cohn, 
191 Ill. 553, 61 NE 492; Wallen v. 
Moore, 187 Ill. 190, 58 NE 392; Boone 
v. Colehour, 165 Ill. 305, 46 NE 253; 
Armstrong v. Warrington, pale ane 
430; Powell v. Starr, 100 TON, AN 105; 


Equitable Trust Co. Vv. Standard 
Cordage Co., (N. J. Ch.) 84 A 207. 
[a] Rule applied.—Where, in a 


suit to foreclose a first mortgage, the 
second mortgagee filed a cross bill to 
foreclose the second mortgage, but 
did not question the right of the first 
mortgagee or pray any relief as 
against it, the second mortgagee, be- 
ing without right to sell the property 
or bar any right of redemption, was 
only entitled to any surplus realized 
on the sale pursuant to the first 
mortgage, which could have been al- 
lowed by the court, on determining 
the existence and priority of liens, 
without the filing of a cross bill. 


Hquitable Trust Co. v. Standard 
Cordage Co., (N. J..Ch.) 84 A 207. 
[b] Where the senior mortgagee 


obtains satisfaction without a sale, 
on his bill to foreclose, a junior 
mortgagee, who has filed an answer, 
cannot have a decree of foreclosure 
without a cross bill. Armstrong v. 


Wade, 1.Oh. Dec., (Reprint) 57, 1 
WestLJ 396. : 
20. Inter-State Bldg., etc., Assoc. 


v. Ayers, 177 Ill. 9, 52° NE 3425 Roek 
Island Nat. Bank y. Thompson, 173 


firmative relief, beyond a participa- 
tion in the proceeds of the sale, with- 
out a cross bill asking for such re- 
lief). 

[a] Expenses of preserving prop- 
erty.—The junior mortgagee may set 
up in his answer, without a cross bill, 
a paramount claim for expenses in- 
curred and necessarily paid to pre- 
serve the property. Fiacre v. Chap- 


32 N. J. Eq. 463. 

Chicago, etes R.| Land Co. “ve 
Peck, 112 Il). 408 

22. Speer v. Whitfield, 10sANg J. 
Eq. 107, 
Caruthers v. Hall, 10 Mich. 40. 
Blair y. Hickey, 180 ‘Ill. A. 


25. Leave to file generally see 
Equity § 604. 

26. American Woolen Co. Vv. 
Lesher, 187 Ill. A. 259 [aff 267 Ill. 
11, 107 NE 882]. 

277. Mercantile Trust Co. v. Mis- 

i, etc., R. Co., 41 Fed. 8. 
Ruprecht v. Muhlke, 225 Ill. 
188, 80 NE 106. And see Equity § 603 
text and notes 88, 39. 

29. Ruprecht v. Muhlke, 225 Ill: 
188, 195, 80 NE 106 (‘In Chicago 
Artesian Well Co. v. Connecticut 
Mut. L. Ins. Co., 57 Ill. 424, which 
was a mechanic’s lien suit, a cross- 
bill was filed after a final decree, de- 
claring the rights of the parties in 
respect to their several liens, had 


been entered; but said cross-bill was’ 


not filed with a view to interfere in 
any way with the operation of that 
decree, nor did it tend to delay the 
petitioner in securing his rights un- 
der said final decree, hence the cross- 
bill was regarded as filed in suffi- 
cient time”). ( 
30. Parties: 
Generally see Parties [30 Cyc 11. 
To cross bills see Equity ss. 607-609. 
31. Rankin v. Major, 9 Iowa 297; 
Hapgood vy. Ellis, 11 Nebr. 131, 7 NW 


845. 
pice v. Lutz, 105 Kan, 531, 


32. 
185.P 

33. Mitchell v. Mason, 65 Fla. 208, 
618.579. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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eve 


the cross bill, although they may be parties to the 
Persons not parties to the contract 
alleged in the bill to have been breached are proper 
parties to a cross bill alleging that they own some 
The fact that a 
cross bill in foreclosure makes the trustee a party 
in his individual capacity as well as in his capacity 
as trustee does not render the bill demurrable.*® 

[§ 1636] e. Sufficiency of Cross Bill or Cross Com- 
plaint.. Where a defendant in foreclosure files a 
eross bill and asks for affirmative relief thereon, he 
must set forth his cause of action or ground for re- 
lief with the same particularity, completeness, and 


main action.?# 


interest in the mortgaged land.*® 


34. Hays v. McLain, 66 Ark. 400, 
50 SW 1006; Jackson v. Dutton, 46 
Fla. 513, 35 S 74; Klonne v. Brad- 
street, 2 Handy (Oh.) 74, 12 Oh. Dec. 
(Reprint) 336. 

35. Thompson v. Menefee, 211 Ala. 
168,-100 S 107. - 

36. Mobile Sav. Bank v. Burke, 94 
Ada Ni 25, 10. S828. : 

. . S—Blair v. St. Louis, etc., 
R. Co., 27 Fed. 176 [aff 133-U. S..534, 
10 SCt 338, 33 L. ed. 721]. 


Ala.—Haralson v. Whitcomb, 200 
Ala. 165, 75 S 913. 
Ark.—Johnson v. Meyer, 54 Ark. 


437, 16 SW 121. 

Cal.—Van Loben Sels v. Bunnell, 
Bote al 400 Osireaul ies 
te tt v. Munsell, 109 Ill. 

2. 

Ind.—Webb v. John Hancock Mut. 
L. Ins. Co., 162 Ind. 616, 69 NE 1006, 
66 LRA 632; Dudenhofer v. Johnson, 
144 Ind. 631, 43 NE 868; Sperry. v. 
Dickinson, 82 Ind. 132; Stedman v. 
Freeman, 15 Ind. 86. 

Miss.—Wood v. Myer, 98 Miss. 603, 
54 S 73. 

Nebr.—American Exch. Nat. Bank 
v. eae 49 Nebr. 7138, 68 NW 
1039. 

Kan.—Wright v. Bacheller, 16 Kan. 
259. : 

N. J.—Herbert v. Scofield, 9 N. J. 
Eq. 492. 

And see Equity § 612 text and note 
90. 

fa] Cross bill or cross complaint 
held sufficient.—(1) A cross com- 
plaint seeking foreclosure of a mort- 
Zage is sufficient on appeal, although 
it does not describe the land, but re- 
fers to the complaint for a descrip- 
tion. Loeb v. Tinkler,'124 Ind. 331, 
24 NE 235. (2) In foreclosure pro- 
ceedings, a cross petition by one who 
had purchased the mortgaged prop- 
erty at sheriff’s sale, as the property 
of the mortgagor’s wife, was held 
sufficient to justify a decree adjudg- 
ing that the cross petitioner had a 
lien upon the land which was para- 
mount to that of his codefendant. 
Sigel-Campion Live Stock Commn. 
Co. v. Haston, 81 Kan. 656, 106 P 
1096. (3) In an action to reform a 
deed of trust and to foreclose it as 
reformed, an answer in the nature of 
a cross bill, denying the amount of 
the indebtedness, and alleging that 
the deed of trust was given to se- 
eure a balance of account for mer- 
echandise covering several years, that 
it was impossible for defendants to 
state the amount actually due, be- 
cause they could never procure item- 
ized statements from plaintiff’s de- 
eedent, and also alleging that the 
amount included charges of usurious 
interest, and praying for an account- 
_ing and that all improper charges be 
stricken, was not demurrable. Wood 
v. Myer, 98 Miss. 6038, 608, 54 S 73 
(“The cross bill should have been 
answered, and the case heard on 
proof. Though the matters of de- 
'fense relied on are not as definitely 
set out in the answer and cross bill 
as they might be, there is sufficient 
excuse shown for not so doing; the 
facts being more within the knowl- 
edge of appellees than appel- 
lants’’). 


[b] On statutory interpleader.—A | plaintiff, was properly dismissed.! Powell vy. 
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cross complaint in a mortgage fore- 
closure setting up that the mort- 
gagor and his purchaser had each 
insured the property, all parties in- 
tending that losses be paid to the 
mortgagee, that loss had occurred, 
a asking that insurers be _ inter- 
pleaded, stated a cause of action 
against insurers. Lumbermen’s Nat. 
Bank vy. Corrigan, 167 Wis. 82, 166 
NW 650. And see supra § 1632 text 
and note 9. 

[ec] Cross bill held insufficient.— 
(1) A cross bill filed by a defendant 
in foreclosure, setting up an _ execu- 
tory agreement for the sale and 
transfer of a portion of the mort- 
gaged property to him by his co- 
defendant, the mortgagor, at a future 
date, states no ground on which the 
court can grant him present affirma- 
tive relief, and is demurrable, Camp 
v. Peacock, 128 Fed. 1005 [aff 129 
Fed. 1005 mem, 64 CCA 490 mem]. 
(2) A cross bill filed by a defendant 
in foreclosure, which shows that he 
has an action pending against plain- 
tiff for the same matters which he 
seeks to have set off against plain- 
tiffs demand; is bad on demurrer. 
Smith v. Billings, 62 Ill. A. 77. 

Prayer for relief see supra § 1621 
text and note 31. 

es. U. S.—Fidelity Trust, ete., 
Vault Co. v. Mobile St. R. Co., 53 Fed. 
850 [rev on other grounds 57 Fed. 
80, L6nCCA 253]. 

»Ala.—Thompson_ v. 211 
Ala. 168, 100 S 107. 

Ark.—Clark v. Smith, 158 Ark. 562, 
250 SW 868; Horner v. Hanks, 22 
Ark, “572. 

Cal.—Odell _ v. Cree cals 
1593 

Hawaii.—Hackfeld y. Monsarrat, 18 
Hawaii 332. 

Ill. Holinger v. Dickinson, 189 Ill. 
A. 634; Murray v. Gordon, 182 Ill. A. 


460. 
Kibbee, 12 


Mich.— Andrews sie 
Miss.—-Gilmer v. Felhour, 45 Miss. 


Menefee, 


Wilson, 


Mich. 94, 83 AmD 766. 


627. 

N. J.—Wood v. Haddonfield, etc., 
TUT. COs OL Newel a tuner eu Ones OgcAs 
956; Sebring v. Conkling, 32 N. J. 
Hq. 24. 


Okl.—Tracey v. Crepin, 40 Okl. 297, 
138 P 142. 

{a] Insufficient cross bill illus- 
trated.—(1) In an action to foreclose 
a purchase-money mortgage on land, 
by the assignee of a bank, the mort- 
gagee, where it appeared that the 
purchaser bought the land from one 
who also owed the bank a purchase- 
money mortgage thereon, that the 
purchaser paid the bank an initial 
payment and gave it a mortgage 
for the balance, and that the vendor 
thereafter failed to furnish an ab- 
stract of title showing a merchant- 
able title in himself as required by 
his contract, it was held that the 
purchaser could not, by cross com- 
plaint and joinder of the vendor and 
the bank on rescission of the con- 
tract, recover from the bank the pay- 
ment made, since it was not a 
guarantor of the ability of the 
vendor to carry out his contract, 
and such cross complaint as 
to the bank and its assignee, the 
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exactness as would be required if he were plaintiff 
and were setting it forth in his bill or complaint.%? 
The cross bill must be confined to matters germane 
to the matters set forth in the original bill,°* and 
cannot tender an issue that is not proper for ad- 
Judication in a foreclosure suit,?® and a cross com- 
plaint must be sufficient in itself without aid from 
the other pleadings;*° but a cross bill by some of 
several defendants may be germane to the original 
bil, although it puts in issue matters in which only 
they and plaintiff are interested,#! and it is not 
essential that the facts showing the relief sought 
by one defendant against another should appear in 


Clark v. Smith, 158 Ark. 562, 250 Sw 
868. (2) Where plaintiff seeks to 
foreclose a mortgage by one defend- 
ant, a cross bill by another defendant 
seeking foreclosure of a mortgage by 
some one else of an undivided inter- 
est in the same land is demurrable. 
Hackfeld v. Monsarrat, 18 Hawaii 
332. - (3) A cross bill by bondholders 
who are defendants in an action to 
foreclose a mortgage securing the 
bonds, which alleges that the trus- 
tees under the mortgage have be- 
trayed their trust by assisting in 
proceedings whereby the mortgaged 
property was condemned for a public 
highway at an inadequate price, and 
asks for discovery and accounting, is 
foreign to the scope of a bill filed by 
the trustees to foreclose the mort- 
gage. Wood v. Haddonfield, etc., 
Turnp... Co.,, 81 iN. J. Eq. 239, 86 A 
956. (4) A grantee of the mortgagor 
under a warranty deed could not set 


| up by cross petition damages against 


the mortgagor for breach of the 
covenants in the deed. Tracey v. 
Crepin, 40 Okl. 297, 300, 138 P 143 


(“It is true that the subject-matter 
of the cross-bill relates remotely to 
the subject-matter of the original 
bill, in that the covenants of war- 
ranty relate to the title of the land 
covered by the mortgage, and the 
violation of said covenants results 
from the lien of plaintiff’s mortgage; 
but the determination of the matters 
set up in the cross-bill is not neces- 
sary to a complete adjudication of 
the subject-matter of the original 
bill, and can and should be litigated 
are Separate sation F 
f ot confined to property in 
original mortgage.—A oe mae 
plaint brought against the mort- 
gagor by one of defendants may ex- 
tend to all the property covered by 
cross complainant’s lien, and is not 
necessarily confined to the property 
ovenet by the eons inak mortgage. 

ms ortgage Co. v. Marqu 
Or. 391, 69 P 37, 41... ees rh a 
{ej In Ohio, although a cross pe- 
titioner has a lien on the same land 
which plaintiff seeks to foreclose, a 
cause of'action arising on his claim 
for money secured by his lien is 
wholly unconnected with the cause 
of action asserted by plaintiff, and 
he cannot under the statutes have a 
TODeY, aueennent tory the debt se- 

cured. outhwar . Jamison 
St. 290, 64 NE 135. ges tad 
eo. San Francisco Mercantile 
Trust Co. v. Sunset Road Oil Co., 176 
Cal. 458, 168 P 1086 (in a suit to 
foreclose a mortgage on leased prop- 
erty, the lessee could not on its 
cross complaint tender the issue of 

is clale gs Sevienee title). 

5 udenhofer v. Johnso 
Ind. 631, 43 NE 868. viral 
[a] Objection first made on ap- 
peal.—But where objection was made 
for the first time in the appellate 
court, a cross complaint in partition 
which sought foreclosure of a mort- 
gage, but referred for the description 
of the property to the original com- 
plaint, was held sufficient. Loeb v 
Tinkler, 124 Ind. 331, 24 NE 235. — 
41. Stockton Sav., ete, Soe, v. 
Harrold,..127 Cal. 612, 60 Pp L65:s 
Sampson, 107 Ill. A, 230. 
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RANDOLPH AR? Sriginal pill*2 And a eross bill-is not demurra- 
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ble where the basis for the relief sought by it is 
directly referable to the subjeet matter of the origi- 
nal bill. A eross bill is not demurrable, although 
the matters relied on are not as definitely set out 
therein as they might be, where the pleading shows 
a sufficient exeuse for not so doing, the facts being 
more within the knowledge of plaintiff than of 
defendant.4* In some cases the cross ‘bill must be 
accompanied by a tender of the amount admitted 
to be due,*® although in another case it was held 
that no such tender need be made.*® 

In a suit to foreclose an unrecorded mortgage, 
a cross petitioner seeking to foreclose as a first 
lien a subsequent duly recorded mortgage must al- 
lege the actual consideration therefor, and the pay- 
ment thereof, and must in most jurisdictions also 
allege facts showing that he took his mortgage 
without notice of plaintiff’s interests,*7 and an 
averment that the cross petitioner’s mortgage was 
given to secure a negotiable promissory note is 
not alone sufficient in that behalf.*® 

A cross bill seeking cancellation of the note se- 
cured by the trust deed in suit and alleging that 
plaintiff was not a purchaser of the note for value, 
but a mere volunteer, was not subject to demurrer.*® 
In a suit to foreclose a purchase-money mortgage, 
a eross bill, praying not only for an abatement of 


the mortgage debt, but for the surrender of the 
42. Dawson v: Vickery, 150 Ill. 
398, 37 NPE 910. 
[a] New issues.—‘We agree that, 46. 
in the absence of special circum- 
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(where the cross bill is based on the 55. 
ground of usury). 
Southern California Sav. Bank 
v. Asbury, 117 Cal. 96, 48 P 1081 (to 


re 
~ 
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mortgage for eancellation, on its being found that 
the debt had been discharged, will be considered on 
demurrer as presenting equitable claims proper! 
presented by answer by way of cross bill, although 
an abatement of the mortgage debt may be gained 
by answer.®° 

In seeking affirmative relief for fraud cross com- 
plainants in an action to foreclose a mortgage were 
required -to elect which one of the two remedies they 
intended to seek, damages after rescission or dam- 
ages after affirmance.*! 

The prayer for relief in a cross bill for foreclo- 
sure, although for a deficiency decree,®? does not 
change the nature of the transaction, and the word 
*“deficiency’’ as there employed, being inept, may be 
rejected as surplusage.°* 

Cross bill seeking relief on condition. Defendant 
in foreclosure may not complain of dismissal of his 
cross bill and failure to provide for redemption 
thereunder, where he offered to redeem only on con- 
dition of allowance of a set-off or recoupment, which 
was denied.®* 

[§ 1637] f. Plea or Answer to Cross Bill.®> An 
affirmative plea to a eross bill is insufficient if it 
does not clearly and distinctly aver, and not by 
inference, all facts necessary to render the plea a 
complete equitable defense ‘to the case made by the 
cross bill, so that cross complainant may take issue 
upon the pleading.®°® Where defendant to a cross 
Defenses to cross bills gener- 
; ally see Equity § 616. 


Plea or answer to bill see supra 
§§ 1624, 1625. 


stances, the cross-bill can bring for- 
ward no new subject-matter, not pre- 
sented in the original bill. It can, 
however, and usually does, raise new 
issues relating to that  subject- 
matter; may present equities relating 
to the subject-matter, which arise 
between co-defendants, but which are 
not shown by the original bill, and, 
generally, may be resorted to, to 
secure such moulding or modification 
of complainant’s relief, as to, secure 
full relief to all parties.” Davis v. 
Cook, 65 Ala. 617, 625. 

43. Metcalf v. Griffith, 
629, 81 S 571. 

[a] Rule applied.—In Alabama in 
view of Code (1907) § 3118, where a 
mortgagee files a bill for foreclosure, 
the mortgagor’s cross bill alleging 
conveyance of the land to the mort- 
gagee in consideration of the amount 
of the balance due on the mortgage 
debt, reserving to the mortgagor the 
right to a reconveyance upon pay- 
ment of the amount of such consid- 
eration, and praying that, if the 
mortgage debt is not paid in full, the 
mortgagee’s agreement to reconvey 
be enforced on his receiving payment 
of the sum necessary to effect the 
stipulated repurchase, was held to 
possess equity, to be appropriate to 
the end prayed for, and not demur- 


202 Ala. 


rable. Metcalf v. Griffith, 202 Ala. 
629; 81 S671. 
44, Wood v. Myer, 98 Miss. 6038, 


54 8 78 (in an action to reform a deed 
of trust and to foreclose it as re- 
formed, an answer in the nature of 
a eross bill, denying the amount of 
the indebtedness, and alleging that 
the deed of trust was given to secure 
a balance of account for merchandise 
covering several years, that it was 
impossible for defendants to state the 
amount actually due, because they 
eould never procure itemized state- 
ments from plaintiff's decedent, and 
also alleging that the amount in- 
eluded charges of usurious interest, 
and praying for an accounting and 
+hat all improper charges be stricken, 
was sufficient). 

45. Stevens v. Meers, 11 Ill. A. 138 


maintain a cross complaint, seeking 
to recover from the mortgagee an 
unpaid portion agreed upon as the 
consideration for the mortgage, the 
mortgagor is not required to tender 
plaintiff the interest on the amount 
he has received). 

47. Southwick v. 
Nebr. 393, 156 NW 775. 

Effect of actual notice see supra 
Sos 7 sin wai Crd. 

Plea of bona fide purchase see Ven- 
dor and Purchaser [39 Cyc 1779]. 

Who are bona fide purchasers see 
supra § 533 in 41 C. J. 

48. Southwick v. Reynolds, 99 
Nebr. 39'3,, 396, 156. NW 775) Corn 
this connection cross-petitioner in- 
vokes the statutory provision that 
‘every negotiable instrument is 
deemed prima facie to have been 
issued for a valuable consideration.’ 
Rev. St. 1918, sec. 5342. This pre- 
sumption would arise in a suit on the 
note or in an action to foreclose a 
mortgage securing it, but the rule 
seems to be otherwise where the 
holder of the note is claiming pre- 
cedence over a _ prior unrecorded 
mortgage, as a purchaser or incum- 
brancer for value without notice’). 

49. Bass v. Boeries, 116 Miss. 419, 
iS LS), 

50. Peterson v. Reid, 76 N. J. Ea. 
877, 74 A 662. 

51. San Diego Security Commer- 
cial, etce., Bank v. Seitz, 48 Cal. A. 
358, 185 P 188 (“They could not seek 
both’’). : 

52. Deficiency and personal labil- 
ity see infra § 1963 et seq. 

53. Ocala Commercial Bank v. 
Gainesville First Nat. Bank, 80 Fla. 
689, 87 S316. See Strickland v. 
Gainesville Nat. Bank, 75 Fla. 5, 7, 77 
‘S$ 615 (“It is assumed that the 
Chancellor will make only such de- 
cree in the case as the pleadings and 
the proof warrant under the law, and 
that if a deficiency decree against 
either or both of the defendants is 
unauthorized, that none will be en- 


tered”). 
Lott-Blacksher 


Reynolds, 99 


54. Albritton v. 
Commn. Co., 180 Ala. 38, 60 S 148. 


56. Leyden v. Lawrence, 78 N. J. 
Eq. 453, 79 A 615. And see supra 
§ 1624 text and note 75. 

_[a] Rule applied.—In plaintiff's 
bill to foreclose a mortgage, a cross 
bill against him averred that the 
mortgage ‘was made by defendant 
mortgagor to another person, that 
insurance policies on the premises 
were assigned by the mortgagor to 
the other person as collateral secu- 
rity to the mortgage, that the mort- 
gage contained the usual insurance 
clause whereby the mortgagor agreed 
to keep the premises insured and as- 
sign the insurance to the mortgagee 
as collateral security, and failing in 
that the mortgagee was authorized 
to insure the premises at the ex- 
pense of the mortgagor, and “the 
premium paid for effecting the same 
shall be a lien on the mortgaged 
premises, added to the amount of the 
said bond or obligation and secured 
by these presents [mortgage] and 
payable on demand with legal in- 
terest,” that the policies which the 
mortgagor had assigned to the mort- 
gagee expired and the mortgagor 
failed to effect new insurance by 
reason of the fact that he was not 
aware that the policies had expired, 
that the mortgagee then effected in- 
surance on the premises 
ance of said agreement contained in 
the said indenture of mortgage’ in 
an amount in excess of the amount 
of the mortgage, that a loss by fire 
then occurred and the insurance com- 
pany paid the loss to the extent of 
the mortgage and took from the mort- 
gagee an assignment of the mort- 
gage in the name of plaintiff, who 
now holds the mortgage in trust for 
the insurance company, and praying 
that the payment of the insurance 
money to the mortgagee may be de- 
creed to operate as a satisfaction of 
the mortgage. It was held that a 
plea to the whole cross bill which 
set forth a single fact as follows: 
“Said .: . (mortgagee) did not take 
out or effect insurance on the mort- 
gagor’s interest in the buildings in 
said cross-bill mentioned,” and con- 
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bill files an answer denying the allegations therein, 
instead of demurring, he waives objection for in- 
sufficiency of the allegations denied,*? the rule being 
the same in respect of failure to demur to a bill.5* 

[§ 1638] 4, Other Pleadings—a. Replication®»— 
(1) In General. A replication is not necessary where 
the answer raises an issue but introduces no new 
matter,®° or where the answer seeks no affirmative 
judgment ;*! but otherwise, unless dispensed with 
by statute,°? thé material allegations of the answer 
must be traversed by a replication, and that with 
such explicitness and in such form 
issue.°? An allegation in a replication cannot raise 
an issue on a point not determinable in the foreclo- 


sure suit.®4 


To a so-called ‘‘counterclaim’’ which is entirely 
insufficient as a pleading no reply is necessary.®® 

[§ 1639] (2) Departure.*¢ Plaintiff’s replication 
in a foreclosure suit must not abandon the title or 


taining no further averment and no 
denial of any matters set forth in the 
cross bill, except in so far as the 
affirmative averment just quoted may 
be operative as a denial, was insuffi- 
cient, as it did not deny except by 
inference that, under the circum- 
stances stated in the cross bill, the 
policy of insurance taken out by the 
mortgagee would be deemed to have 
been for the benefit of the mortgagor 
as well as the mortgagee. Leyden vy. 
elo 78 N. J. Eq. 453, 454, 79 A 


57. Foran v. Shank, 217 Ill. A. 203. 

58. See Equity § 458; and Foran 
vy. Shank, 217 Ill. A. 203. 

59. Replications generally: 

At common law and under codes and 
practice acts see Pleading [31 Cyc 
241 et seq]. 

In equity see Equity §§ 585-595. 
60. Dagegs v. Bolton, (Ariz.) 57 P 

611; Colby v. McOmber, 71 Iowa 469, 

32 NW 459; May v. May, 150 Ky. 

522, 150 SW 685; Wade v. Strever, 

166 N: Y. 251, 59 NE 825. 

{a] Thus “all that was required 
in- the complaint was the allegation 
of facts, which, if undisputed, would 
make out a cause of action, and when 
the answer set up facts which if 
true would destroy that cause of ac- 
tion, plaintiff was not bound to reply, 
but could meet them on the trial by 
proof in rebuttal or avoidance.” Met- 
ropolitan L. Ins. Co. v. Meeker, 85 
N. Y. 614, 615. And see Pleading [31 
Cyc 244 text and notes 79, 80]. 

{b] Claim of prior lien.—Where 
a defendant in a suit to foreclose sets 
up an absolute title, subject only to 
plaintift’s mortgage, or a lien prior 
to .all other liens except that of 
plaintiff's mortgage, the decree will 
be conclusive against plaintiff as to 
any other claims he may have, if he 
neglects to file a replication. Tower 
v. White, 10 Paige (N. Y.) 395. 


[c] An oral agreement set up by 
defendant, being an affirmative de- 
fense, and not a counterclaim, and 


no reply having been required by the 
court on the application of defend- 
ant, no reply was necessary under 
Code Civ. Proc. §§ 514-516, 522. Jenk- 
ins vy. Bishop, 62 Misc. 87, 115 NYS 
1011 [mod on other grounds 136 App. 
Div. 104, 120 NYS 825], 

61. American Guild v. Damon, 107 
App. Div. 140, 94 NYS 985 [rev on 


other grounds 186 N. Y. 360, 78 NE 
1081]. 
: [a] In Utah “while a reply is 


always necessary to a counterclaim, 
yet it is not necessary to affirmative 
defenses, unless the plaintiff desires 
to confess and avoid the facts set up 
in the answer. If he merely desires 
to meet the facts by negative evi- 
dence, the law... denies the facts 
for him and he may offer any evi- 
dence in reply which would be ad- 
missible under a general denial. As 
a matter of course, a plaintiff may 
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as to raise an 


where the bond 


always insist that the facts pleaded 
in an answer do not amount to a 
defense or do not entitle the defend- 
ant to what he claims without filing 
a reply.” Wherritt v. Dennis, 48 
Utah 309, 316, 159 P 534. 

62. See statutory provisions; and 
cases infra this note. 

[a] In Texas the statute provides 
that it shall not be necessary for 
plaintiff to deny any special matter 
of defense pleaded by defendant, but 
the same shall be regarded as denied, 
unless expressly admitted. McKin- 
ney v. Nunn, 82 Tex. 44,17 SW 516; 


Devine v. U. S. Mortgage Co., (Civ. 
A.) 48 SW 585. 
63. Bowman v. Mitchell, 97 Ind. 


155; Reagan v. Hadley, 57 Ind. 509; 
Watt v. Alvord, 25 Ind. 533; Rupert 
v. Morton, 19 Ind. 313; Stedman v. 
Freeman, 15 Ind. 86; Alexander v. 
Doran, 13 Iowa 283; New York Mut. 
L. Ins. Co. v. Robinson, 24 App. Div. 
570, 49 NYS 887; Ludington v. Slau- 
son, 38 N. Y. Super. 81; Warner. v. 
Scottish Mortg., etc., Co., (Tex. Civ. 
A) 27 SW 817. 

[a] Rule applied.—An answer set- 
ting up fraud against the mortgage, 
or alleging that it is a forgery, or 
defending on the ground of want or 
failure of consideration, or other 
ground assailing the validity of the 
mortgage, may prevent the recovery 
of a judgment by plaintiff if not 
replied to. Farmers’ .Nat. Bank v. 
Fletcher, 40 Iowa 431; Alexander vy. 
Doran, 13 Iowa 283 (usury). 

{[b] Issue as to satisfaction.— 
Where, in an action against a pur- 
chaser of mortgaged land to fore- 
close the mortgage, the answer al- 
leges that the mortgage was satis- 
fied, a reply stating that the satis- 
faction was without consideration 
does not raise an issue and is de- 
murrable. Reeder v. Nay, 95 Ind. 


164. 
Bass v. Buker, 6 Mont. 442, 12 


Smith, 149 Wis. 
163, 185 NW 472. 

66. Departure in pleading: 
Defined see 18 C. J. p 490. 
Generally see Pleading [381 Cyc 255 

et seq, 307]. 

67. See cases infra this note. 

fa] Thus (1) where the petition 
claimed a right to sell a homestead 
under the mortgage lien, the reply 
cannot assert a right to any different 
interest in the property. Masillon 
Engine, etc., Co. v. Carr, 71 SW 859, 
24 KyL 1534. (2) Where the debt 
was payable on demand after twenty 
days’ notice, and the answer pleaded 
want of demand, and the reply al- 
leged demand on a certain day, a 
rejoinder that on that day defendant 
was ready and offered to pay but 
plaintiff waived his demand is bad 
for departure. Darling v. Chapman, 
14 Mass. 101. 

[b] It is no departure (1) to re- 


have become extinct by lapse of time. 
complaint shows a cause of action in plaintiff and 
that he is entitled to some relief, the question as 
to what kind of relief or how much shall be 
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right set up in the complaint, nor rely on matter not 
supporting or fortifying the complaint, otherwise it 
will be bad for departure.®* : 

[§ 1640] b, Demurrer**—(1) To Bill or Complaint, 
or Cross Bill or Cross Complaint.®® 
to a bill can be interposed only tor defects appar- 
ent on the face of the pleading.*° 
in foreclosure fails to show the facts necessary to 
give the court jurisdiction, it is demurrabie,’! or if 
it appears from its face that plaintiff has no cause 
of action or is entitled to no relief.*? 
familiar rule of equity pleading that if the bill 
shows matters available as a defense, such defense 
may be availed of by demurrer;** as, for instance, 


A demurrer 


If the complaint 


And it is a 


and mortgage. to secure the same 
But if the 


ply that the proceeds of a sale were 
appropriated to other debts where 
the answer alleges satisfaction by 
the sale of other property pledged to 
the mortgagee. Martin v. Davis, 15 
Ind. 478. (2) Nor is it a departure 
where the answer sets up. usury, and 
the reply is that the excessive in- 
terest was agreed to be paid for-an 
extension of time. Hunter v. Rice, 
87 Ind. 312. (3) Neither is. it a 
departure to change the date alleged 
as the time of the execution and 
delivery of the mortgage, in order 
to escape the effect of an answer 
stating that defendant had no title to 
the premises at the date first al- 
leged. McFall v. Murray, 4 Kan. A. 
554, 45 P 1100. 


68. Generally see Equity §8§ 456-— 
aa 616; Pleading [31 Cyc 269 et 
seq]. 


69. Failure to demur to cross bill 
see supra § 1637 text and note 57. 


70. Wall v. Boisgerard, 19 Miss. 
574. And see Equity § 456. 

71. Cobb v. Harrison, 20 Wis. 625. 

72. Burch v. Driver, 205 Ala. 659, 


88 S 902; Shufelt v. Shufelt, 9 Paige 
(N. Y.) 137, 37 AmD 381; Walton v. 
Goodnow, 13 Wis. 661. 

[a] As a writ of scire facias to 
foreclose a mortgage is regarded both 
as process and as a declaration, de- 
fects in it can be reached by de- 
murrer. Osgood v. Stevens, 25 Ill. 
89; McFadden vy. Fortier, 20 Ill. 509; 
Marshall v. Maury, 2 Ill. 231. 

Amendment avoiding demurrer see 
infra § 1644 text and note 6 [a]. 

73. Burch v. Driver, 205 Ala. 659, 
88 S 902. 

Rule applied see Hquity § 466. 

74 Swinley v. Force, 78 N. J. 
Eq. 52, 78 A 249. And see Limita- 
tions of Actions § 23 text and note 
Be 

[a] Sufficiency of demurrer.—A 
demurrer to a bill to foreclose a real 
estate mortgage which specifies as a 
cause of demurrer that no interest 
has been paid on the mortgage dur- 
ing a period of over twenty-eight 
years, and that defendants insist that 
the bond and mortgage have become 
extinct, and that at the time com- 
plainant took his assignment of the 
mortgage it had lapsed because in- 
terest had not been paid thereon for 
over twenty-two years, sufficiently 
notifies complainant that the lapse of 
time since the last payment of in- 
terest is relied on as a bar to his 
right to foreclose. Swinley v. Force; 
73 Nw J. Hq. 62; 55,478 A’ 249 «(The 
object of specifications of causes of 
demurrer is to notify the complain. 
ant of the points raised against the 
case made out by the bill, and the 
test of the sufficiency of these specifi- 
cations is found in the question 
whether they exhibit the objections 
to the bill which were intended to be 
presented to the court for argument 
by the demurrer’). 
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granted to him cannot be made by demurrer.’® De- 
fensive matter not shown by the bill is not proper 
in a demurrer.’® Demurrer does not le because 
the bill fails to show that plaintiff paid a money 
consideration for the mortgage 577 nor to determine 
whether outstanding receivers’ certificates are liens 
superior or inferior to the mortgage.’* Where the 
description of the property in the bill is the same 
as in the mortgage, it is no ground for demurrer that 
evidence of the situation of the property is neces- 
sary for the application of the description to it. 
On overruling a demurrer to the bill for foreclosure, 
if it appears “that there is no defense defendant may 
be required to answer instanter, and on his failure 
to do so the bill may be taken as confessed.®° Where 
the mortgagor’s demurrer to plaintiff’s petition has 
been sustained, it is still proper for the court to 
hear and determine claims to liens upon the property 
set up by the other defendants in their answers, 
although the mortgagee does not amend his peti- 
tions 

Demurrer by part of defendants. A demurrer to 
a bill interposed by defendants owning only a part 
of the mortgaged property is properly sustained, 
although the bill shows that plaintiff is entitled to 
foreclose as against the remaining interest.8? 


A demurrer going to the entire bill, and being 


good as to a part only, is properly overruled.** 

[§ 1641] (2) To Answer. In distinctive equity 
procedure the use of demurrers is confined to defend- 
ing against bills or cross bills,8* and demurrers have 
been abolished in some jurisdictions.*®> Under the 


75. Poett v. Stearns, 28 Cal. 226;| - 78. 
Medley v. Horton, 5 Jur. 1031. See] Valley Irr. Co., 
Garrett v. Simpson, 115 Ill. A. 62 (a 79. 
general demurrer to a bill to fore-| Vermont R. Co., 
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Cleveland Sav. etc., Co. v. Bear 91. 
112 Fed. 693. 
Grand Trunk R. Co. v. Central 92. 
88 Fed. 622. 


codes a demurrer may be interposed to an answer*® 
which does not show a defense;®? but an answer 
stating a defense is not vulnerable to a general 
demurrer.88 A special demurrer to an answer wiil 
lie, in code pleading,®® if the special matters of de- 
fense are not set forth with sufficient clearness and 
certainty: 

[§ 1642] (3) Abolition of Demurrers. In some 
jurisdictions demurrers have been abolished by stat- 
ute or rule of court. 

[§ 1643] c. Supplemental Pleadings.°? A supple- 
mental bill or complaint may be filed where the 
action’ was brought on default in payment of one 
installment of interest or principal of the mortgage 
debt and others mature pending the suit or after 
decree,®* or where a breach of other conditions oe- 
curs after suit brought ;** where, pending the action, 
there is a change in the ownership of the securi- 
ties;9° where it is necessary to bring in new 
parties ;°° or where plaintiff becomes entitled to fyr- 
ther or different relief.°7 But it is not necessary for 
plaintiff to file a supplemental bill merely to show 
that, after the commencement of the suit, the mort- 
gagor made a payment, and the mortgagee executed 
a discharge of part of the premises,®* and where a 
mortgage provides for the payment of taxes, it is 
not necessary to file a supplemental bill alleging 
payment of taxes after the filing of the original bill 
in order to have those taxes included in the decree.®® 
Defendant may in proper cases bring forward new 
matter by supplemental answer,! but not after a 
deeree of sale and where nothing remains to com- 


See Equity § 504; Pleading [31 
Cyc 273 text and notes 28, 29]. 
Supplemental bills generally 
see Equity §§ 658-668. 
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close is properly overruled, where the 
bill sets up an equitable cause of 
action). 

{a] In Wisconsin a complaint for 
foreclosure of a mortgage to secure 
interest due, or to become due, on a 
prior mortgage, and sums to be ad- 
vanced by the mortgagee to pay 
claims for mechanics’ liens, taxes, 
and insurance, which alleges that the 
interest on the prior mortgage re- 
mains unpaid, and is due, but which 
fails to allege that the mortgagee has 
paid claims for mechanics’ liens, or 
taxes and insurance, states a cause 
of action for a statutory foreclosure, 
as against a general demurrer, within 
L. (1911) ec 354 § 2649a, providing 
that, if plaintiff is entitled on the 
facts alleged to any redress, the com- 
plaint is sufficient as against a gen- 
eral demurrer. Von Oehsen v. Brown, 
148 Wis. 236, 241, 134 NW 3877 (“The 
deed being in fact a mortgage, plain- 
tiff is not entitled to a strict fore- 
closure, but he has stated a cause of 
action for a statutory foreclosure for 
at least the interest due on the 
$10,000 mortgage which the deed was 
given to secure, and the demurrer 
was therefore properly overruled’’). 

76. White v. Eddy, 202 Ala. 672, 
81 S 628. 

[a] Rule applied.—An allegation 
in a bill to foreclose a mortgage that 
mortgagors ‘“‘express a willingness to 
pay said note in money, but com- 
plainant declines to do this,’ com- 
plainant: improperly insisting upon 
payment in cotton, does not show an 
offer to pay, rejected by complain- 
ant, so as to render the bill demur- 
rable, especially as keeping the ten- 
der good is defensive matter not 
shown by the bill. White v. Eddy, 
202 Ala. 672, 673, 81 S 628. Plea of 
tender see supra § 1625 text and note 
5 


“"T7. Kingsmill v. Gardner, 1 U. C. 
Ons! OFS 5677. 


80. Snell v. Stanley, 63 Ill. 391. 

81. Klonne vy. Bradstreet, 7 Oh. 
St. 322: 

82. _Swinley v. Force, 78 N. J. Ea. 
52, 56, 78 A 249 (“Thevobjéct, of a 
demurrer is to obtain a decree dis- 
missing the bill only as to the de- 
murring defendants’). 

83. Clayton v. Allen, 207 Ala. 667, 
93 S 548; White v. Eddy, 202 Ala. 
672, 81 S 628. And see Equity § 484 
text and note 84. 

84. See Hquity as Nese 616. 

85. See infra § 1 

86. Demurrer to et Bh generally 
see Pleading [31 Cyc 302 et seq]. 


on Pelton v. Farmin, 18 Wis. 
38. Stephens v. Doxey, 58 Utah 


196, 198 P 261. And see Pleading [31 
Cyc 303 text and note 71]. 

89. See cases infra note 90. 

Demurrer to answer see Pleading 
[31 Cyc 302 et seq]. 

90. See case infra this note; and 
San v. Doxey, 62 Utah 241, 198 


[a] Rule applied.—In a suit to 
foreclose two mortgages given to 
plaintiff's assignor in consideration 
for the erection of an apartment 
house on the mortgaged lots, pay- 
ments not to begin until after the 
completion of the building according 
to certain plans and_ specifications, 
defendant’s answer that the building 
was incomplete, and not according to 
plans and specifications with respect 
to workmanship and materials, was 
ambiguous and uncertain, in that it 
did not allege in what particulars the 
building failed to meet the plans and 
specifications, or wherein it was in- 
complete, alleged no facts constitut- 
ing fraud, and contained no state- 
ment of the kind or character of 
workmanship or materials to be used, 
so that a special demurrer to it was 
properly sustained. Stephens y. 
Doxey, 58 Utah 196, 198 P 261. 


Supplemental pleadings generally 
see Pleading [31 Cye 499 et seq, 502 
et seq, 506 et seq]. 

93. U. S.—New York Security, 
Ke Co. v. Lincoln St. R. Co., 74 Fed. 


Iowa.—Whiting v. Hichelberger, 16 
Iowa 422. é 

La.—Mader v. Fox, 15 La. 132. 

Mich.—Albany City Bank vy. Stee- 
vens, Walk. 6. 

N. M.—Bradstreet v. Gill, 22 N. M. 
202, 160 P 854. 

Oh.—Glenn vy. Hoffman, 2 Oh. Dee. 
(Reprint) 401, 2 WestLMonth 599. 

[a] The supplemental bill, al- 
though entirely unnecessary in such 
a case, does not prejudice the right 
of defendant, since the original bill 
is not premature. Bradstreet v. Gill, 
22 N. M. 202, 160 P 354. 

94. Buffalo Center Land, etc., Co. 
v. Swigart, 176 Iowa 422, 156 NW 701. 

[a] Rule applied.—The assignee 
of a mortgage suing for foreclosure 
for the mortgagor’s failure to pay 
interest and taxes, which, by the 
terms,of the mortgage, matured the 
debt, could file an amended and sup- 
plemental petition covering taxes 
subsequently paid. Buffalo Center 
Land, etc., Co. v. Swigart, 176 Iowa 
422, 156 NW 701. 

95. Cooper v. Bigly, 13 Mich. 463; 
Williamson v. New Jersey Southern 
R. Co., 25 Ni Jpg. oF 

96. See supra § 1589. 

97. Richard v. Bird;:4, Lai 3055 
een v. Miller, 10 Wash. 259, 38 P 

98. Commercial Nat. Bank v. 
Gaukler, 165 Mich. 403, 1830 NW 655 
(the only necessity being that the 
decree of foreclosure omit the de- 
scription covered by the discharge). 

99. Commercial Nat... Bank — v. 
Gaukler, 165 Mich. 403, 130 NW 655. 

1. Hall v. Home Bldg. Co., 56 N. 
J. Wq. 304, 38 A 447; Farmers’ L. & T. 
Co, v. Reid, 3 Edw. (N. Y.) 414. 


er 
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‘plete its execution except the confirmation of the 


sale.? 


'{§ 1644] d. Amended Pleadings*—(1) In General. 
In mortgage foreclosure suits, any variance between 
the averments of the bill or complaint and the causes 
of action filed with it may generally be corrected by 
amendment;* and so plaintiff will ordinarily be al- 
lowed to amend® by adding avyerments necessary to 
sustain or complete his right of action but omitted 
from the bill as originally drawn,® or hy striking 
out allegations which prove to be inconsistent with 
the evidence, and inserting others in their place,’ 
but not so as to create or introduce an entirely new 
And similar conditions may justify 
the granting of leave to defendant to amend his 
And, on the other hand, 
‘of defendants may justify refusal of leave to amend 
Amendment of an answer 
proper where it merely raises a new issue material 


cause of action.® 
answer.® 


their pleadings.?° 


2. Sulek v. McWilliams, 72 Ark. 
67, 78 SW 769. 
3. Amended pleadings generally 


see Equity §§ 618-657; Pleading [31 
Cye 359 et seq]. 

4. Ark.—Shaw v. Polk, 152 Ark. 
18, 237 SW 708. 

Cal.—Hutchinson yv. Ainsworth, 63 
Cal. 286. 


Ill. North Ave. Bldg., ete., Assoc. 
v. Huber, 286 Il). 375, 121 NE 721. 
Ind.—Ebersole v. Redding, 22 Ind. 


232. 
~ WNebr.—Stull v. Masilonka, 74 Nebr. 
309, 104 NW i188, 108 NW 166; Greg- 
ory v. Tingley, 18 Nebr. 318, 25 NW 


88. 
N. J.—Anonymous, 10 N. J. L. J. 
141. “ 
Tex.—Schmidt vy. Mackey, 31 Tex. 
659. : 


Wis.—Andrews v. Powers, 35 Wis. 
644; Ames v. Ames, 5 Wis. 160. 

{a] Rule applied.—(1) Where a 
mortgage was assigned to a building 
and loan association, whose decree of 
foreclosure was reversed because the 
assignment to the association was 
ultra vires and absolutely vcid, the 
trial court should allow an amended 
bill for foreclosure to be filed by the 
assignor in his own name, he having 
been joined as coplaintiff in the origi- 
nal bill. North Ave. Bldg., etc., As- 
soc. v. Huber, 286 Ill. 375, 121 NE 
721 (all that the assignor had to 
do to assert his right to foreclose 
was to have the building and loan 
association dismissed out of the case, 
the prayer of the bill changed, and 
-all aliegations stricken out that were 
inconsistent with his right to assert 
title to the mortgage, with possibly 
a clause or two additional in assert- 
ing his right). (2) The fact that a 
foreclosure proceeding was invalid 
because the land was not correctly 
described did not prevent the mort- 
gagee from amending his complaint 
so as to describe the land correctly. 
Shaw v. Polk, 152 Ark. 18, 237 SW 
703. 

{[b] “Where an injunction or a 
receiver is obtained upon a sworn 
bill, the court should not permit its 
allegations to be materially changed 
without a showing of due reasons for 
making such a change, but no such 
showing is necessary to authorize 
the amendment of the bill as a mere 
pleading.” Gipps Brewing Co. v. 
Wasson, 193 Ill. A. 158, 161. 

{c] In general a petition, under 
Code (1882) § 3962, to foreclose a 

-mortgage on realty, is “pleading,” 
and is within the statute of amend- 


ment embraced in Code (1882) § 


3479. Ledbetter v. McWilliams, 90 
Ga. 43, 15 SE 634. 
5. See case infra this note; and 


eases infra note 6. 

. [a] Much discretion is to be al- 
lowed to trial courts in the control 
-and preparation of causes for trial, 
.and denial of leave to file an amended 
bill will not cause a reversal of the 
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plaint."? 


action.!2 


1§ 1645] 


negligent delay 
1s 


decree where there has been no palpa- 
ble abuse of legal discretion, to the 
manifest injury of plaintiff. U. S. 
Bank v. Carroll, 4 B. Mon. (Ky.) 40. 
And see Appeal and Error § 2757. 

6 Neal Bank ‘v. Bruce, 1387. Ga. 
361, 73 SE 503; Manley v. Mickle, 53 
N. J. Hg. 155, 32 A 210; Armstrong 
V.-ctoss,,. 26.,.N./.J.] Hg..109 >... Tomer, v. 
White, 10 Paige (N. Y.) 395; Osha 
v. Higgins, 90 Vt. 130, 96 A 700. 

[a] Thus in a mortgage foreclo- 
sure proceeding, special demurrers 
based on the ground that no copy of 
the mortgage or the record in a 
former litigation was attached to the 
petition were sufficiently met by 
amendment. Moughon v. Masterson, 
140 Ga. 699, 79 SE 561. 

7. Brickson v.° Rafferty, 79 Ill. 
209; Lovett v. German Reformed 
Church, 12 Barb. (N. Y.) 67; North 
River Bank v. Rogers, 8- Paige (N. 
Y.) 648; Whitmire v. Boyd, 53 S. C. 
315, 31 SE 306; Witters v. Sowles, 61 
Vt. 366, 18 A 191 

8. Fort Vv. Litmer, $1 OhA Sti 72153 
Pannonia Bldg. Assoc. v. Congrega- 
tion Beth Hamedrash Nagodol Nu- 
sach Ashkenaz, 22 Pa. Dist. 599; 
Barrett v. Crosthwaite, 9 Grant Ch: 
(Ont.) 422. 

[a] Amendment as to description 
of property.—An amendment setting 
out that there is a mistake in the 
description of the property in the 
mortgage, and asking that the mort- 
gage be reformed, does not state a 
new cause of action. Keys v. Lard- 
ner, 59 Kan. 545, 53 P 758. 

Introduction of new or different 
cause of action see Equity § 625; 
Pleading [31 Cyc 409 et seq]. 

9. U. S.—Cross v. Morgan, 6 Fed. 
241. 

Cal.—Woodland Bank y. Heron, 122 


Cal. 107, 54 P 5387 

Mich.—Balen v. Mercier, 75 Mich. 
42, 42 NW 666. 

N. Y.—White v. Rovall, 121 App. 


Div. 12, 105 NYS 624; French v. Row, 
vi Hun 380, 28 NYS 849. 

s. C.—Duckworth v. McKinney, 58 
S. C. 418, 36 SE 730. 

{a] Affidavit of illegality.—In 
Georgia while the affidavit in a mort- 
gage foreclosure proceeding which 
defendant is allowed to file to make 
his defense is called an “affidavit of 
illegality,” it is not governed by the 
ordinary rules as to such affidavits, 
but is amendable to the same extent 
as ordinary pleas, under Civ. Code 
(1895) § 5122, providing that affi- 
davits that are the foundation of 
legal proceedings, and all counter- 
affidavits, shall be amendable as or- 
dinary declarations, only with the 
restrictions obtaining in the case of 
ordinary declarations and pleas. 
Benton-Shingler Co. v. Mills, 13 Ga. 
A. 632, 79 SE 755; McMichael © v. 
Mackey, 7 Ga. A. 773, 68 SE 332. 

Amendment of answer generally 
see Equity §§ 645-652; Pleading [31 
Cyc 422 et seq]. 
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to the cause of action presented by the cross com- 
An amended bill or complaint takes the 
place of the original one, and should contain all 
that is essential to present a complete cause of 


A prayer in a bill may be withdrawn by amend- 

ment, although defendant by answer and cross bill 
has joined in such prayer.?% 
(2) Time for Amendment. 
plaint in a foreclosure suit may be amended, not 
only before trial, but at the hearing'4—but in the 
discretion of the court leave to amend may be de- 
nied+*—or after judgment or decree,'® and even 
years after a foreclosure sale.1” 
very much in the discretion of the court, and should 
be determined in accordance with the requirements 
of equity as toward all parties; but the power of 
allowing amendments after judgment should be spar- 
gly exercised.1% 


The com- 


These matters rest 


10. Richards v. 
Civ. A.) 218 SW 96. 
ing [31 Cye 372]. 

[a] Thus record evidence war- 
ranted finding that two defendants in 
a suit on a note and to foreclose a 
deed of trust, such defendants being 
attorneys at law, were negligent, not 
only in delaying presentation of their 
case until the trial term convened, 
and in relying on securing a setting 
to enable them to prepare it after 
court convened, but also in failing to 
attend court on notice that the case 
would be tried, and in not seeking to 
amend their pleadings and -introduce 
their evidence until the last day of 
court, so that there was no abuse of 
discretion in declining to permit them 
to amend and introduce evidence. 
Richards v. Howard, (Tex. Civ. A.) 
218 SW 95. 

11. Dobbins v. Economic Gas Co., 
182 Cal. 616, 189 P 1073. 

12. Holdridge v. Sweet, 23 Ind. 
118; Schultz v. Loomis, 40 Nebr. 152, 
58 NW 698. 

13. Scruggs v. Northern, 123 Miss. 
169, 85 S 89 (a prayer for the fore- 
closure of a deed of trust by a sale 
was withdrawn). 

14. Slater v. Breese, 36 Mich. 77. 

15. Levin v. Gates, 71 Misc. 234, 
128 NYS 746. 

[a] Amendment asking strict fore- 
closure denied.—Defendants in an ac- 
tion to foreclose a second mortgage, 
who had foreclosed their first mort- 
gage without service on plaintiff, so 
as to bring him. in as a party, and 
who might have counterclaimed for 
a strict foreclosure in their original 
answer, will not be allowed, at the 
trial, to amend their answer so to 
counterclaim, they having, when 
answering, known of all the facts, ex- 
cept plaintiff’ s knowledge of the orig- 
inal proceedings. Levin v. Gates, 71 
Misc. 234, 236, 128 NYS 746 CoE do 
not feel that the mere fact that they 
now know that the action could be 
for strict foreclosure instead of by 
the ordinary action entitled them to 
amend their pleadings at the trial to 
obtain affirmative relief’). 

16. Swatara Sav., etc., Assoc. v. 
Foley, 2 Pearson (Pa.) 265; Court v. 
Holland, 4 Ont. 688; Clarke v. Cooper, 
15. Ont. Pr. 54; Rumble v. Moore; -1 
Ch. Chamb. (Ont.) 59: 

17. Graves v. Fritz, 24 Nebr. 375, 
38 NW 819; Forman v. Manley, 52 
Niew. Bat 712, 29° A 434. 

18. Field v. Hawxhurst, 9 HowPr 
(N. Y.) 75; Montreal Bank v. Power, 
2 Ch. Chamb. (Ont.) 47; Lawrason vy. 
Buckley, 15 Grant Ch. (Ont.) 585. 
See Shaw v. Polk, 152 Ark. 18, 287 
SW 703 (action of the court in per- 
mitting plaintiff in foreclosure to file 
an amended complaint was equivalent 
to giving him permission to amend 
the original complaint and ask for a 
foreclosure of the mortgage exhibited 
with it, and, an invalid sale having 
been had under the original com- 


Howard, (Tex. 
And see Plead- 


104 [42 C.J] 

In South Carolina, while a master has the same 
power to allow amendments to pleadings, upon the 
same terms and with the same effect as the court, 
it is not error for him to refuse defendant’s motion 
for leave to answer over after a foreclosure suit is 
well advanced under a reference.'® 

To conform to proof.2° After proofs taken the 
court has the power, and has frequently exercised 
it, of allowing a bill to be so amended as to cor- 
respond with the case.2!_ After submission of the 
cause, if technical precision is better obtained by 
so doing, plaintiff may be allowed to amend his bill 
by specifically setting up a default with respect to 
payment of interest due on a date different from 
that alleged in the bill;?? or the pleadings may be 
amended at that stage in the interests of justice.?* 
Where it would have been proper for the court to 
grant permission formally asked to amend the com- 
plaint or the copy of the mortgage, an exhibit, to 
correct a clerical omission of part of the land in- 
volved, the decree may be amended to conform to 
the undisputed proof.?* 

[§ 1646] 5. Issues, Proof, and Variance?>—a. Is- 
sues for Determination—(1) In General. Under 
pleadings properly framed for that purpose, the exe- 
cution and validity of the mortgage may be put in 
issue,?® as also defendant’s lability and plaintiff’s 
right to sue,?7 the extent and nature of the property 
covered by the mortgage,”* if material to the main 


plaint, such filing of the amended [aj Thus an 
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issue,?? and the mortgagor’s title to it,?° and whether 
the interest of a defendant was covered by the mort- 
gage len.** It is not error to permit the claim of 
the assignor of a note to recover it because of fraud 
in obtaining it from him to be litigated in an action 
by a subsequent holder to foreclose a mortgage 
securing it, where all the persons affected are par- 
ties, and the issue is submitted to a jury.*? 

Rights of third persons made parties. Likewise, 
proper pleadings may put in issue the titles or rights 


of third parties made defendants under the general 
allegation that they claim some interest in the prem- 
ises,°? although it has been held that a denial that 
a codefendant has such an interest is irrelevant and 
waives no issue where the pleadings show that the 
interest, if it exists, is subordinate to plaintiff’s 
mortgage.** However, although an issue may prop- 
erly be raised and determined as to the rights of an- 
other encumbranecer, joined as a party and pleading, 
as against complainant,*> and the issues may be so 
framed as to warrant an adjudication concerning 
the relative rights or priorities of two or more junior 
encumbraneers,*® yet, aside from the question of 
their hens on the property in suit, it will not ordi- 
narily be proper to pass upon the rights of ¢o- 
defendants as between themselves.*7 

Amount due. An issue may also be raised as to 
the amount due under the mortgage and its redue- 
tion by offsets or eredits,* but it will not be proper 


allegation of the|are not matters pertinent to the 


complaint was equivalent to granting 
permission to amend the foreclosure 
proceecings). 

19. ‘*Kiddell v. Bristow, 67S. C. 175, 
178, 45 SE 174 (‘the Court would 
not allow an amendment at that 
stage of the case, which substantially 
changed the defense’’). 

20. Amendments to conform to 
proof generally see Equity § 630; 
Pleading [31 Cyc 448]. 

21) Van. Riper-v.,Claxton;. 9 Ni J: 
Eq. 302, 306 (‘It is a power which 
should be exercised discreetly. i 
think this is a case where the due 
administration of justice would war- 
rant it, if such a course was néces- 
sary’’). 

22. Benson v. Reinshagen, 75 N. 
IS De SEIN Nee aye 

23. See case infra this note. 

[a] Thus, in a suit to foreclose 
a mortgage executed byta wife secur- 
ing a note executed by her husband, 
where evidence was admitted show- 
ing that the wife was an accommoda-~ 
tion indorser of the note and simply 
a surety for her husband,’ it was 
error for the court to refuse so to 
find because it was not within the 
issue, since this practically denied 
defendant, who held the land under 
conveyance from the wife, the op- 
portunity to amend his answer. 
White y. Rovall, 121 App. Div. 12, 
L107 NYS 624), (Wwe ) think, if 
deemed necessary, the court should 
have made the pleadings conform to 
such proof’’). ; 

24. Blasingame Ve Loudermilk, 
132 Ark. 542, 201 SW 807. 

Amendment of decree sec 
§ 1765. 

25. Generally see Equity §§ 670—- 
678; Pleading [31 Cyc 670 et seq]. 

26. Cal.—Alta Silver Min. Co. v. 
Alta Placer Min. Co., 78 Cal. 629, 21 
12316) 

Ky.—May v. May, 150 Ky. 522, 150 
SW 685. 

La.—Siekmann v. Schwartz, 128 La. 
9, 54 S 405. 

Mich.—Matteson v. Morris, 40 Mich. 
52. 


N. Y.—Kay v. Churchill, 10 AbbN 
Gas 88 [ath 25 un 1934. 

Ss. C.—Gleaton y. Gibson, 29 S. C. 
514, 7 SE 8383. 


infra 


petition that defendant executed a 
mortgage sought to be foreclosed 
sufficiently put in issue defendant’s 
allegation that she did not sign the 


mortgage. May v. May, 150 Ky. 522, 
150 SW 685. 
[b] Defenses of invalidity and 


payment.—Where defendant in fore- 
closure sets up both invalidity of 
the mortgage and payment of the 
mortgage debt, it is error for the 
court, after deciding the former issue 
in his favor, to refuse to pass on the 
second, since, although the mortgage 
may be invalid, still a money judg- 
ment could be given for the debt if 
it remained unpaid. Gleaton v. Gib- 
son,.29 S. C. 514, 7 SE. 833, 

27. Skinner v. Harker, 23 Colo. 
333, 48 P 648; Rosseel v. Jarvis, 15 
Wis. 571. 

[a] Capacity of plaintiff.—Where 
plaintiff in foreclosure is a corpora- 
tion, and joins as a defendant a 
subsequent judgment creditor of the 
mortgagor, a general denial by the 
latter does not put in issue the cor- 
porate character of plaintiff or its 
power to sue in the court. Urs, 
National L. Ins. Co. v. Robinson, 8 
Nebr. 452, 1 NW 124. 

[b] Insufficient plea in avoidance. 
—Where a security deed provides 
that, upon the failure of the _ bor- 
rower to maintain a_— stipulated 
amount of insurance on the property 
described in a deed, and in default 
thereof, the debt shall immediately 
become due and be collectable at law, 
and a breach of the covenant is dis- 
tinctly alleged in a suit for the debt, 
and defendant admits the breach, but 
offers an insufficient plea in avoid- 
ance thereof, no issue is raised. 
Mechanics’ Realty, ete., Co. v. Leva, 
16 Ga. A. 7, 84 SE 222. 

28. Security L. & T. Co. v. Boston, 
ete., Fruit Co., 126 Cal. 418, 58 P 941, 
59 P 296; Point Breeze Ferry, etc., 
Co. v. Bragaw, 47 N. J. Eq. 298, 20 
A 967; Sidney Stevens Impl. Co. v. 
South Ogden Land, etc., Co., 20 Utah 
267, 58 P 843. 

29. Wylie v. Lipsey, 31 S. C. 608, 
9 SE 1056 (in an action merely for 
the foreclosure of a mortgage cover- 
ing an undivided interest in land, the 
nature and extent of such interest 


question whether plaintiff is entitled 
to foreclose). 

* 30. Dobbins v. Economic Gas Co., 
182 Cal. 616, 189 P 10738; Bundy v. 
Cunningham, 107 Ind. 360, 8 NE 174; 
Gordon v. Collett, 104 N. C. 381; 10 
SE 564. 

31. Dobbins vy. Economic Gas Co., 
182 Cal. 616, 189 P 1073. 

32. Security State Bank v. Clarke, 
4 Namie 18, 160 P 1149, LRA1918E 

33. Wells v. American Mortg. Co., 
109 Ala. 430, 20 S 136; Holabird v. 
Burr, 17 Conn. 556; Keys v. Lardner, 
55 Kan. 331, 40 P 644; Flaum v. 
Picarreto, 226 N. Y. 468, 123 NE 789. 

[a] If such defendant answers, 
setting forth his lien, which upon 
its face is void, the court in giving 
judgment must so find, irrespective 
of the answers of other defendants. 
Flaum v. Picarreto, 226 N. Y. 468, 123 
NE 739. 

34. North River Sav. Bank v. 
Buckley, 130 NYS 787, 789 (“if it has 
any rights. which can be held to 
attach to the land or its proceeds, 
such rights can be asserted only 
against the fund constituting the sur- 
plus, if any, derived from the sale 
which must be decreed’). 

35. Brown v. Willis, 67 Cal. 235, 
7 P 682; Citizens’ Permanent Sav., 
etc., Assoc. v. Rampe, 116 NYS 597 
[aff 139 App. Div. 927 mem, 123 NYS 
1110 mem]; Bradshaw v. Van Val- 
kenburg, 97 Tenn. 316, 37 SW 88. 

[a] Thus a complaint which al- 
leges that another mortgage was sub- 
sequent to that of plaintiff, and an 
answer denying the allegation, raise 
the issue of which mortgage is the 
first lien. Citizens’ Permanent Sav., 
etc., Assoc: v. Rampe, 116 NYS 597 
[aff 139 App. Div. 927 mem, 123 NYS 


1110 mem]. 

36. Schmidt v. Zahrndt, 148 Ind. 
447, 47 NE 335; Norwood vy. Nor- 
wood, 36 S. CG. 331, 15 (SE: 382,73 


AmSR 875. 

37. Lebanon Sav. Bank v. Water- 
man, 65 N. Hi. 88,097) Aj v5i7-7h © Omens 
1000; Hovenden v. Knott, 12 Or. 267, 


(OR KOS 
92 Wis. 


38. Pearson v. Neeves, 
Rents and profits.—If the 


319, 66 NW 357. 
[a] 


For Jater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to adjudicate as to other transactions and indebted- 
ness between the parties not covered by the bill or 
eross bill;*° and where the answer does not offer 
any outside debt as a set-off to the mortgage debt, 
a general accounting is not available to defend- 
ant.*° 

A plaintiff must stand or fall upon the case made 
by his bill, and any fact admitted or shown by the 
answer cannot avail him, unless that fact is alleged 
in the bill.t! Where the pleadings raised the issues 
of the consideration of the note in suit and whether 
the maker had delivered notes made by third per- 
sons as collateral, and it was admitted in the plead- 
ings that the notes of the third persons had been 
paid, the court properly disregarded the claim that 
the admission of payment of such notes was in- 
advertently made, and the claim of the maker that 
he had deposited with such notes as collateral min- 
ing stock of, great value which had never been ac- 
counted for.*? 

Waiver of defense or ratification. Where the de- 
fense is duress in procuring execution of the mort- 
gage, neither waiver nor ratification can be relied 
‘on by the mortgagee if not pleaded by him.‘ 
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[§ 1647] (2) Adverse and Paramount Title. Asa 
general rule the determination of a title hostile to 
the mortgage and paramount to that of the mort- 
gagor cannot be brought within the proper scope 
of the issues in a foreclosure suit, and should not 
be undertaken by the court,** at least against the 
objection of plaintiff.4° And plaintiff has no right 
to join the holder of such a title as a defendant 
and compel the submission and adjudication of the 
adverse title;*® and on the other hand a third party 
joined as defendant cannot, by pleading such a title, 
bring it before the court for determination,*? unless 
it may be when plaintiff accepts the issue and con- 
sents to litigate the question ;*8 and it has been held 
that plaintiff’s failure to discontinue as to such de- 
fendant is a consent.49 The proper course is to 
dismiss or discontinue the suit as to that defend- 
ant.°° 

[§ 1648] b. Matters To Be Proved. If defendant 
in foreclosure suffers default or permits the bill to 
be taken pro cohfesso, or files an answer admitting 
material allegations of the bill or ecomplaint,®! this 
dispenses with the necessity of proving such aver- 
ments of the bill as are weH pleaded.52 And an 


question of the liability of the mort- 
gagee to account for rents and profits 
is not raised by the pleadings, the 
master cannot, without special di- 
rections, consider it. Wycoff v. 
Combs, 28 N. J. Eq. 40. / 

39. Perdue vy. Brooks, 95 Ala. 611, 
11-S 282. 

40. Culbreath v. Walker, 210 Ala. 
368, 98 S 187. 

41. Bass v. Buker, 6 Mont. 442, 12 
P 922; Thompson-Starrett Co. v. E. 
B. Ellis Granite Co., 86 Vt. 282, 84 A 


1017. And see Equity § 564 text and 
note 72. 
[a] Thus (1) the question whether 


a water ditch upon certain premises 
is appurtenant thereto cannot be con- 
sidered in an action for the fore- 
closure of a mortgage on the land, 
when the ditch is not mentioned in 
the mortgage or in any of the plead- 
ings except the replication. Bass v. 
Buker, 6 Mont. 442, 12 P 922. (2) 
Plaintiff was not entitled to rely on 
a provision of a contemporaneous 
contract as sustaining its right to 
foreclose a mortgage, where such pro- 
vision was not set out in the bill, 
although made a part of the plead- 
ings by the answer. Thompson- 
Starrett Co. v. E. B. Ellis Granite 
Co., 86 Vt. 282, 84 A 1017. 

42. Utah Commercial, ete. Bank 
v. Fox, 40 Utah 205, 120 P 840. 

43. Portland Cattle Loan Co. v. 
Featherly, 74 Mont. 531, 241 P 322. 

44. See infra § 1781. f 

45. Dickerman Inv. Co. v. Oliver 
Iron Min. Co., 185 Minn. 254, 257, 160 
NW 776 (“The litigation of such ad- 
verse title over objection constitutes 
error which may be corrected on ap- 
peal’). 

46. See supra § 1577. 

47) .U)'Si-farmers’ L. & "T.’Co. vi 
San Diego St. Car Co., 40 Fed. 105. 

‘Cal.—Cody v. Bean, 93 Cal. 578, 29 
P 223; Ord v. Bartlett, 83 Cal. 428, 
23 P 705. : 

“Mich.—Nugent v. Nugent, 50 Mich. 
377, 15 NW 517; Bell v. Pate, 47 Mich. 
468, 11 NW 275. ‘ 

Tex.—Hampshire v. Greeves, (Civ. 
A.) 130 SW 665 [aff 104 Tex. 620, 
143 SW 147]. : 

Wis.—Lego v. Medley, 79 Wis. 211, 
48 NW 375, 24 AmSR 706; Hekla F. 
Ins. Co. v. Morrison, 56 Wis. 133, 14 
NW 12. 

[a] “fhe rule... which is well 
settled, is that, in a suit to foreclose 
a lien, a subsequent purchaser or 
lienholder who is made a defendant 
for the sole purpose of obtaining 
foreclosure against him cannot bring 
into the litigation and have adjudi- 
cated a title acquired by him ad- 


verse to that upon which rests the 
plaintiff's lien and his own subse- 
quent incumbrance sought to be fore- 
closed by the judgment.’ Hampshire 
v. Greeves, (Civ. A.) 1830 SW 665, 667 
[aff 104 Tex. 620, 148 SW 147]. To 
the same point Ord v. Bartlett, 83 
Wal ae sae 43023! OP 710be Colt is Swell 
settled that adverse titles to the 
mortgaged premises, held by parties 
claiming by conveyance from the 
mortgagor prior to the mortgage, are 
not the proper subjects of determina- 
tion in a suit for foreclosure. Such 
titles must be settled in a different 
action, giving rise, as they generally 
do, to questions of purely legal cog- 
nizance. (San Francisco v. Lawton, 
18 Cal. 465, 79 AmD 187.) If one who 
sets up a claim to the land, adverse 
and paramount to that of the mort- 
gagor, is made a co-defendant in an 
action to foreclose a mortgage, his 
adverse claim cannot properly be 
tried, and he may refuse to appear 
and put it in issue, or if he does 
appear and put it in issue, the courv 
may refuse to pass upon it. In eitner 
event, the decree rendered will in no 
way affect his rights of priority. 
(McComb v. Spangler, 71 Cal. 418, 
12 P 347; Johnston v. San Fran- 
cisco Sav. Union, 75 Cal. 134, 16 P 
753, 7 AmSR'129)”). 

48. Wilson v. Jamison, 36 Minn. 
59, 29 NW 887, 1 AmSR 635; Crom- 
well v. Wilson, 5 NYS 474 [aff 123 
N: Y. 474; 25 NEY 932175) Hekla F. Ins, 
Co. y. Morrison, 56 Wis. 1338, 14 NW 
12. And see supra text and note 
45. 

49. Lego v. Medley, 79 Wis. 211, 
48 NW 375, 24 AmSR 706. 

50. Ord v. Bartlett, 83 Cal. 428, 
23 P 705; Lego v. Medley, 79 Wis. 
211, 48 NW 375, 24 AmSR 706. 

51. See cases infra this note; and 
cases infra note 52. 

[a] Admission by failure to deny 
or to deny sufficiently.—(1) In dis- 
tinctive equity practice it is usually 
necessary for plaintiff to prove the 
essential allegations of his bill, un- 
less they are admitted by defendant. 
See Equity §§ 672, 692, 948. (2) 
Failure of an answer .to deny an 
allegation in a bill is not an admis- 
sion of its truth and does not dis- 
pense with the necessity of plaintiff 
proving it. Ludlum v. Pinckard, 221 
Ill. A. 1385 [rev on other grounds 304 
Ill. 449, 136. NE 725]. And see 
Equity § 565. (3) But by statute in 
some jurisdictions a failure to deny 
constitutes an admission. Thus if 
the mortgagors’ grantee does not 
deny the allegation in the foreclosure 
complaint that he assumed payment 


of the mortgage debt in writing as a 
consideration for the deed, the allega- 
tion must be taken as true and con- 
fessed, and plaintiff need not prove 
it. Kenney v. Streeter, 88 Ark. 406, 
114 SW 923. (4) And in code proce- 
dure material allegations in the 
pleadings of the opposite parties, 
which are properly pleaded and not 


denied, are deemed admitted and 
therefore need not be proved. Dunn 
v. Warden, 28 Cal. A. 202, 203; 151 


P 671 (“The due execution and de- 
livery of the note and mortgage and 
the due assignment thereof to plain- 
tiff, all as alleged in the verified com- 
plaint, in the absence of any denial 
thereof, rendered it unnecessary to 
offer any of the said documents in 
evidence; hence defendant’s. motion 
for nonsuit based upon the ground 
that plaintiff-had failed to produce 
evidence of the assignment of the 
note and mortgage to plaintiff, was 
properly denied’). And see generally 
Pleading [31 Cyc 207 et seq, 678]. 
(5) Where an allegaticn in the com- 
plaint is not sufficiently denied, no 
evidence is necessary to support the 
allegation. Patten v. Pepper Hotel 
Cow 153" Cal? 460, "961 =P 296 Gm an 
action to foreclose a mortgage secur- 
ing a note which gave the holder of 
the note the option to declare the 
principal and interest due on default 
of the payment of interest, where the 
complaint alleged default in payment 
of interest, and that plaintiff had 
elected to foreclose, and this was not 
denied in the answer, no issue as to 
the exercise of the option was made, 
and there was no necessity of intro- 
ducing evidence upon that allegation 
in the complaint). And see generally 
Pleading [31 Cyc 207 et seq]. 

52. Ark.—Johnson v. Trotter, 15 
Sw 1025. 

Cal.—Cortelyou v. Jones, 6 Cal. 
Unrep. Cas. 475, 61 P 918. 

Colco.—Borcherdt v. Favor, 16 Colo. 
A. 406, 66 P 251. 

Ill.—Dean v. Ford, 180 Tl. 309, 54 
NE 417; Loughridge v. Northwestern 
Mut. L. Ins. Co., 180 Ill. 267, 54 NE 
153; Moore v. Titman, 33 Ill. 358. 


Ind.—Brunson y. Henry, 152 Ind. 
310, 52 NE 407. 
Ilowa.—Cooley v. Hobart, 8 Iowa 


358. 

Kan.—Case v. Edson, 40 Kan. 161, 
LSE 635: 

N. J.—Mulford v. Williams, 8 N. J. 
Hq. 536. 

Pa.—George v. Tradesmen’s Bldg., 
etce., Assoc., 1 Walk. 533; Schupp v. 
Schupp, 1 Pa. Cas. 283, 2 A 870. 

Eng.—Hartland v. Dancocks, 5 De 
G. & Sm. 561, 64 Reprint 1243. 
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allegation made necessary by statute, but constitut- 
ing no part of plaintiff’s cause of action, need not 
be proved if defendant raises no specific issue 
But in the face of a denial or traverse, 
it is incumbent on plaintiff to present evidence in 
support of every fact essential to show his owner- 
ship of the securities and his right to foreclose and 
the liability of defendant and of the premises in 
In a jurisdiction where plaintiff in a fore- 
closure suit must allege that no proceedings have 
been had at law for recovery of the debt secured,°° 
he must make prima facie proof that no such action 
Similarly a defendant who 
sets up matter in avoidance of the mortgage, or of 
his liability thereon, must support his answer by 
Likewise where a party an- 
swers a cross complaint,®8 he must produce proof 


thereon.®* 


suit.°* 


has been commenced.°® 


pertinent evidence.°* 


of the matters alleged by him.°® 


53. See case infra this note. ; 
{a]_ Thus Code Civ. Proc. § 162 
provides that the complaint in an 
action to foreclose a mortgage must 
state whether any other action has 
been brought to recover any part of 
the mortgage debt, and, if so, whether 
any part thereof has been collected. 
It was held that, where the complaint 
contained the statutory allegation, 
and the answer denied any knowledge 
or information sufficient to form a 
belief as to such allegation, and de- 
fendant withdrew from the trial of 
the case, and an inquest was had, it 
was not incumbent. on plaintiff to 
prove such _ allegation. Riesgo_v. 
Glengariffe Realty Co., 116 App. Div. 
414, 101 NYS 832, 38 NYCivProc 407 
[aff 194 N. Y. 600 mem, 88 NE 1130 

mem]. See infra text and note 56. 

54. Dimon v. Bridges, 8 HowPr 
16 [rev on other grounds 15 N. Y. 
498] (showing conditions of bond and 
mortgage); Lean, etc., Bank v. Peter- 
kin, 52 S. C. 236, 29 SH 546, 68 AmSR 
900 (showing title of mortgagor). 

[a] Execution of mortgage.—(1) 
Although a verified plea of non est 
factum is commonly required by 
statute if a party desires to deny 
execution of an instrument which is 
the foundation of the action (See 
Pleading [31 Cye 529 text and note 
22, 5383 text and note 49]), (2) in 
foreclosure a general denial is suffi- 
cient to require proof of the execu- 
tion of the mortgage, where it is 
alleged in the pleadings, or shown by 
the evidence, that the original has 
been lost or destroyed (Blair v. 
Breeding, 57 Tex. Civ. A. 147, 121 SW 
869. And see Lost Instruments § 68 
text and note 59). (3) “No proof of 
the execution of the mortgage ap- 
pears from the abstract to have been 
offered. Had its execution been duly 
acknowledged as required by law, it 
could have, under the statute, been 
introduced in evidence without fur- 
ther proof thereof. Revised Statutes 
1903, page 442. The abstract of the 
record, however, fails to show that it 
was so duly acknowledged, and it is 
not our duty nor are we inclined to 
search the record to learn the facts 
relative thereto.” Clokey v. Loan, 
ete., Assoc., 120 Ill. A. 214, 216. 

[b] Plaintiff's ownership of debt 
and mortgage, if traversed, must be 
proved by showing an assignment of 
them to him or otherwise. Wyman 
vy. Russell, 30 F. Cas. No. 18,115, 4 
Biss. 307; McFarland v. Dey, 69 Ill. 
419; Brown v. Woodbury, 5 Ind. 254; 
Nesbitt v. Campbell, 5 Nebr. 429. 

[c] Existence and bona fides of 
debt secured.—De Vendal v. Malone, 
25 Ala. 272; Bennett v. Taylor, 5 Cal. 
502; Hull v. Fuller, 7 Vt. 100. : 

[d] Breach of condition.—On suit 
to foreclose a mortgage, it is not 
necessary for plaintiff to prove that 
“interest has not been paid. Sowarby 
vy. Russell, 29 N. Y. Super. 322, 
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gagor.®! 


tions.°® 


And a general 


AbbPrNS 238; Markle v. Ross, 13 
Ont., Prji 13: 

. [e] Explaining recorded satisfac- 
tion.—If defendant relies on an entry 
of satisfaction or cancellation on the 
record, plaintiff may explain it away 
by proof of fraud or mistake. Valle 
v. American Iron Mountain Co., 27 
Mo. 455; Trenton Banking Co. v. 
Woodruff, 2 N. J. Eq. 117. 

{f] Showing joinder of necessary 
parties.—McKenzie v. Hartford L., 
etc. ns. Co. (4200 Ave one 

{g] Liability of subsequent pur- 
chaser, and notice of mortgagee’s 
lien.— Mobile Bank v. Planters’, etc., 
Bank, 8 Ala. 772; Merrick v. Leslie, 
62 Ind. 459. 

55. See supra § 1617. 

56. Quesner vy. Novotny, 113 Nebr. 
827, 205 NW 566; Lyons v. Allen, 88 
Nebr. 41, 128 NW 652; MeLanahan 
v. Chamberlain, 85 Nebr. 850, 124 NW 
684; Beebe v. Bahr, 84 Nebr. 191, 120 
NW 1021; Woolworth v. Slater, 63 
Nebr. 418, 88 NW 682; Plummer v. 
Park, 62 Nebr. 665, 87 NW 534; Kirby 
v. Shrader, 58 Nebr. 316, 78 NW 616; 
Jones v. Burtis, 57 Nebr. 604, 78 NW 
261; Chaffee v. Schestedt, 4 Nebr. 
740, 96 NW 161; Alling v. Woodward, 
2. Nebr. .(Unoff.) 235,. 96; NW 127; 
Lancashire Ins. Co. .y. Kierstead, 1 
Nebr. (Unoff.) 437, 95 NW 675; Pratt 
v. Gallaway, 1 Nebr. (Unoff.) 168, 
172, 95 NW 329. But see supra text 
and note 55. 

[a] But the ordinary rules in re- 
gard to proving a negative apply. 
McLanahan vy. Chamberlain, 85 Nebr. 
850, 124 NW 684. As to proof of 
negative facts see Evidence § 1762. 
baa Ill.—White v. Morrison, 11 Ill. 

ly, 

Mich.—Smith vy. Fiting, 37 Mich. 
148 (equitable set-off). 

N. J.—Bunker v. Anderson, 32 N. 
J. Eq. 
Eq. 46. 

Or.—Equitable Sav., ete., Assoc, v. 
Hewitt, 55 Or. 329, 106 P 447. 

Tex.—Montague County v. Meadows, 
(Civ. A.) 42 SW 326. 

Wis.—Richards v. Worthley, 5 
Wis. 73 (where usury is set up in 
defense to a bill for foreclosure, 
strict proof of the usurious contract 
alleged is necessary), ; 

[a] Rule applied.—A mortgagee 
sought to foreclose on the ground 
that the mortgagor had permitted 
valid mechanics’ liens to be filed 
against the premises, contrary to the 


35; Bray v. Hartough, 4 N. J. 


covenants of the mortgage, and that. 


the mortgagee had been compelled to 
pay them. The complaint alleged 
that, after the execution of the mort- 
gage, the mortgagor conveyed the 
premises to W. The answer of W 
alleged that: She purchased the land 
and caused it to.be conveyed to the 
mortgagor on an understanding that 
he should negotiate the loan from 
plaintiff, which the mortgage was 
given to secure. Plaintiff knew of 


» 


[§§ 1648-1649 


denial to a petition in intervention on foreclosure 
puts the intervener on proof of every fact necessary 
to authorize the relief sought.®° 
obliged to prove the allegation that the mortgagor 
had sold his land to another against defendant, who 
claimed under a tax title adverse to the mort- 
The allegation that the mortgagor had left 
the state prior to a specified date was material only 
to forestall a demurrer on the ground of limita- 


Plaintiff was not 


Where the bill contains a general prayer for re- 
lief, plaintiff may have a decree for partial relief 
not variant from the allegation and special prayer 
of his bill, and is not bound to prove averments in 
his bill relied on for relief abandoned.* 

[§ 1649] c. Evidence of Defenses Not Pleaded. 
Defendant in foreclosure may give evidence, without 
a special plea, of such defenses as payment®4—al- 


the arrangement. It was understood 
that plaintiff was to retain the sum 
secured and disburse it in payment 
of the costs of the erection of a 
building. Plaintiff knew that the 
mortgagor was acting as the agent 
of W. 
that no evidence was necessary to 
establish that the mortgagor was the 
agent of W, so as to. sustain the 
validity of liens, which stated that 
the material was furnished to the 
mortgagor as W’s agent, as such re- 
lation was shown by the answer, was 
without merit, the answer showing 
that the mortgagor was merely W’s 
agent for the negotiation of a loan, 
and that the mortgagor had conveyed 
the property before the materials 
were furnished, etc. Equitable Sav., 
AE peg v. Hewitt, 55 Or. 329, 106 


58. Answer to cross complaint see 
Supra § 1637. 

59. Raggio v. Palmtag, 155 Cal. 
Oils Peo Es otbes 

[a] Thus, where the cross com- 
plaint, praying for the foreclosure 
of a mortgage, alleged that desig- 
nated persons claimed an interest in 
the premises, which was subject to 
the mortgage, and the designated 
persons in their answer denied that 
their claims were subject to the mort- 
gage, the issue required the desig- 
nated persons to prove their right of 
priority, and on failure so to do, they 
could not complain of a finding 
against them, for the cross com- 
Plainant made out a prima facie case 
by proving the execution and de- 
livery of the note and mortgage 
securing it, and the other formal 
matters required by statute. 
v. Palmtag, 155 Cal. 797, 103 P 312. 

60. Hill v. Sterling-Goold Mfg. Co., 
111 Iowa 458, 82 NW 919. 


61. Gibson v. Rea, 92 Kan. 262, 
140 P 893. 
62. Gibson v. Rea, supra (defend- 


ant who was a tax title holder could 
not invoke the statute of limitations 
as a defense). 

63. Marx v. District Grand Lodge 
sh Wo1.,05,B. By 157,Ala.-£07,940RS 

[a] Thus on a bill to reform the 
description of mortgaged property 
and to foreclose the mortgage, plain- 
tiff may abandon the relief seeking 


reformation and have a decree of. 


foreclosure, and upon doing so is not 
bound to prove the averments of -the 
bill relied on for reformation. Marx 
v. District Grand Lodge No. 7 I. O. 
B: B., 25% Ala. 107,47 S207, 

64. Fridley v. Bowen, 5 Til. A. 
191 [rev on other grounds 103 Ill. 
633]; Hendrix v. Gore, 8 Or. 406. 

[a] An agreement for extension 


of the time of payment, not pleaded, 


and as to which there is no definite 
evidence, is properly disregarded. 
Luce v. Sorensen, 2 Nebr. (Unoff.) 
760, 89 NW 1025. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


It was held that a contention , 


Raggio: 


- 
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though there is contrary authority as to the defense 
of payment®>—former adjudication,®® or the statute 
But a proper foundation in his 
pleadings must be laid for the defense of want, fail- 
ure, invalidity, or illegality of consideration,®® fraud 
on the part of plaintiff,°® usury,’° or that his inter- 
est, in the ease of a third party brought in as a 
defendant, is different from that alleged in the com- 
plaint,* and generally for any defense resting on 
But if necessary, 
the court should amend the pleadings to conform to 
Damage from breach of a collateral 
agreement is not available as a defense when not 
pleaded in the answer or as a counterclaim.” 

[§ 1650] d. Evidence Admissible under Pleadings. 
In foreclosure suits a general denial puts in issue 
the material allegations of the pleading which it an- 
swers, although not new affirmative matter;’> but 
where facts are specially pleaded, the evidence must 
not only correspond with the allegations but must 
also be limited thereby and cannot extend beyond 
Where the complaint 


of limitations.®* 


special equitable circumstanees.*” 


the proof.7® 


the scope of the pleading.’® 


65. Polley v. Polley, 66 App. Div. 
609, 72 NYS 856. And see supra § 
1624 text and note 70. 

66. Carleton v. Byington, 24 Iowa 


172. 

Haskell v. Bailey, 22 Conn. 
569. But see Limitations of Actions 
§§ °718, 721: and supra § 1624 text 
and note 73. 

68. U. S.—Ripley v. Harris, 20 F. 
Cas. No. 11,853, 3 Biss. 199. 
ee v. Munchus, 65 Ala. 

Ga.—Sams v. Derrick, 103 Ga. 678, 
30 SE 668. 

Ill.—Palmer v. Sanger, 143 Ill. 34, 
32 NE 390, 138 Ill. 356, 28 NE 130, 
32 AmSR 146. 

Or.—Thayer v. Buchanan, 46 Or. 
206, 19192 343. : 

See Brunson v. Henry, 152 Ind. 310, 
52 NE 407 (parol evidence is not 
admissible to change the terms of a 
mortgage, as to consideration, unless 
there is a plea of non est factum, or 


an allegation of mistake in this 
respect with a prayer for reforma- 


tion). 

69. Wilson v. White, 84 Cal. 239, 
24 P 114; McGaughey v. American 
WNatawpank, 41. Pex Civ.--A. mot 92 
SW 1003. 

70. Cleveland Ins. Co. v. Reed, 5 
F. Cas. No. 2,889, 1 Biss. 180; Bald- 
win v. Norton, 2 Conn. 161; Hudnit 
v. Nash, 16 N. J. Eq. 550; Thayer v. 
Buchanan, 46 Or. 106, 79 P 343. 

71. Kehm v. Mott, 86 Ill. A. 549 
{aff 187 Ill. 519, 58 NE 467]. 

72. Rasmussen v. Levin,’ 28 Colo. 
448, 65 P 94; Petteys v. Comer, 34 
Or. 36, 54 P 813; Hathaway v. Bald- 
win, 17 Wis. 616. 

73. White v. Rovall, 121 App. Div. 
12, 105 NYS 624. See supra § 1645 
text and note 23. 

74. LaFayette Trust Co. v. Rich- 
ards, 81 Misc. 338, 143 NYS 483. 

75. Kehm v. Mott, 187 Ill. 519, 58 

NE 467; Tron v. Yohn, 145 Ind. 272, 
43 NE 437; Balue v. Sear, 131 Ind. 
301, 28 NE 707; Sanders v. Farrell, 
83 Ind. 28. 
_ [a] In Alabama plaintiff in a 
bill for foreclosure is not required to 
prove the execution of the note or 
mortgage, where their execution is 
not denied in defendant’s plea or 
answer. Marx v. District Grand 
Lodge No. 7 I. O. B. B., 157 Ala. 107, 
47 § 207. 

76. Cal.—Malone v. Roy, 118 Cal. 
612, 50 P 542; Burnett v. Lyford, 93 
Cal. 114, 28 P 855, 

Conn.—Boswell  v. 31 
Conn. 74, 81 AmD 169. 

D. C.—Whitaker v. Middle States 
Loan Co., 7 App. 203. 

Ida.—Jones v. Stoddart, 8 Ida. 210, 
67 P 650. 

Ill.—Moshier v. Knox College, 32 


Goodwin, 
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the mortgage.*® 


lil. 155; Gammon v. Wright, 31 Ill. 
ceva tae Carbine v. Sebastian, 6 Ill. A. 


Ind.—White v. Hyatt, 40 Ind. 385. 

Iowa.—Jones v. Berkshire, 15 Iowa 
248, 83 AmD 412. 

Kan.—Brier v. Brinkman, 44 Kan. 
570, 24 P 1108. 

Mich.—Hall v. Nash, 10 Mich. 303. 

Mont.—Bass v. Buker, 6 Mont. 442, 
12.P 922: 

N. J.—King v. King, 9 N. J. Ea. 44. 


et Y.—Johnson v. White, 6 Hun 
Ms 

Pa.—Robinson  v. Eldridge, 10 
Serge. & R. 140. 


S. D.—Mead v. Mead, 28 S. D. 131, 
132 NW 701. 

Tex.—White v: Provident Nat. 
Bank, 27 Tex. Civ. A. 487, 65 SW 498. 

Wash.—Scholey v. De Mattos, 18 
Wash. 504, 52 P 242. 

Wis.—Hays v. Lewis, 17 Wis. 210. 

[a] This rule applies (1) to mat- 
ters relating to plaintiff’s ownership 
of the mortgage or debt or his right 
to maintain the action (Woronieki 
v. Pariskiego, 74 Conn. 224, 
562; Jones v. Stoddart, 8 Ida. 210, 
67 P 650; Johnson vy. White, 6 Hun 
(N. Y.) 587; Grannis v. Hobby, 17 
NYS. 618 [aff 137 N. Y.. 559, 33; NE 
486]; Hays v. Lewis, 17 Wis. 210), 
(2) the extent and description of the 
premises covered by the mortgage 
(White v. Hyatt, 40 Ind. 385; Bass v. 
Buker, 6 Mont. 442, 12 P 922), (3) 
the nonpayment or other breach of 
condition (Cheltenham Impr. Co. vy. 
Whitehead, 128 Ill. 279, 21 NE 569; 
Dorn v. Geuder, 70 Ill. A. 411), (4) 
as also to a defense of payment 
(Stewart v. Smith, 111 Ind. 526, 13 
NE 48; King v. King, 9 N. J. Ea. 44; 
Robinson y. Eldridge, 10 Serg. & R. 
(Pa.) 140), (5) fraud on the part of 
complainant (Lord v. Lindsay, 18 
Hun (N. Y.) 484; Knight v. Hough- 
talling, 85 N. C. 17; White v. Provi- 
dent. Nat. Bank, 27 Tex. Civ. A. 487, 
65 SW 498), (6) counterclaim (Hess 
v. Final, 32 Mich. 515; Thornton v. 
Mocre, 41 App. Div. 617, 58 NYS 
1150), (7) questions of priority of 
lien (Clarke v. Bancroft, 138 Iowa 
320), (8) and the rights and equities 
of third persons brought in under 
the general allegation that’ they 
claim some interest in or lien upon 
the premises in controversy (Koon 
v. Tramel, 71 Iowa 132, 32° NW 2438; 
German Ins. Co. y. Nichols, 41 Kan. 
133, 2i°MP itd); 9) although it has 
been held in Indiana that, under the 
code, a defendant joined in a fore- 
closure proceeding by allegations 
that it claims some interest in the 
property is entitled under its general 
denial to prove any title it may have 
(Covington v. Ferguson, 167 Ind. 42, 
78 NE 241). (10) Where title is not 
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alleges that plaintiffs ‘‘elect’’ to declare the whole 
debt due for default in payment of interest,’’ evi- 
dence is inadmissible of an election made before 
the commencement of the action.’® 
admissible to prove facts in respect of which no 
issue is made by the pleadings.”® 
can be no tenable objection to evidence by plaintiff 
on a legitimate issue raised by the pleadings.®° Ina 
suit for strict foreclosure evidence of the value of 
the premises is admissible, although the bill con-’ 
tains no prayer for shortening the time customarily 
allowed to redeem.®! A verified answer denying that 
the note and mortgage to secure the same were de- 
fendant’s, but also averring that they were executed 
by another person, does not put in issue their exe- 
cution and it is not error to admit them in evidence 
without first proving their execution.®? 

Pleas of a nul tiel record®? and non est factum** 
only put in issue the execution and registry of 


Evidence is not 


However, theré 


Under a plea of non est factum 


defendant may show that he executed the mortgage 
in the belief, fraudulently induced, that he was sign- 


in issue in a suit to foreclose a 
mortgage lien, the limitation title by 
adverse possession of defendant pur- 
chaser from the mortgagor cannot be 
set up as a defense. Templeman v. 
Kempner, (Tex. Civ. A.) 223 SW 293. 
(11) Where, in an action by an ad- 
ministrator to foreclose a mortgage 
of the estate, the defense of pay- 
ment was relied on, evidence that 
the administrator was induced to 
bring the action by the deception of 
the attorneys of the estate was irrele- 
vant. Mead v. Mead, 28 S, D. 131, 
132 NW 701. 

. 77 See supra § 1613 text and note 
54 [d]. 

7&8. Trinity County Bank v. Haas, 
161 Gal. 553,,91°P, 380. 

79. Bryson v. Day, 90 Or. 619, 178 
P 184, 

La] Rule applied.—Evidence that 
defendant, in a suit to foreclose a 
mortgage to secure the prior debt of 
another, was practically the sole 
stockholder of such other, is not 
available to show the consideration, 
the complaint not alleging such rela- 
tion. Bryson v. Day, 90 Or. 619, 626, 
178 P 184 (‘It is urged, however, 
that since Sarah I. Day [a defend- 
ant] was then the owner of nearly 
all of the corporate stock of the cor- 
poration [a defendant], she is there- 
fore liable for its debts, and that this 
relationship supplies the necessary 
consideration. It may be, although 
we do not decide, that under suffi- 
cient pleadings she might be so held, . 
but it must be noted that in this case 
she is not charged by the complaint 
with being a stockholder, or as being 
associated therewith in any capacity, 
and therefore that subject is not an 
issue here’’). 

80. Woodburn v. Harvey, 107 Kan. 
57,190 P 620,107 Kan. 422,191 P 468. 

{a] Thus, in a foreclosure suit, 
the mortgagor’s plea that the co- 
defendant and grantee assumed and 
agreed to pay the mortgage and was 
primarily liable, his admission that 
he had thereafter acquired the prop- 
erty, and his denial of an agree- 
ment, to pay the mortgage, not ex- 
pressly assumed in his deed, raised 
the issue as to whether he had ver- 
bally agreed ‘to assume and pay the 
mortgage, so as to require the over- 
ruling of his objection to evidence 
thereon. Woodburn v. Harvey, 107 
eae 190 P 620, 107 Kan. 422, 191 


81. Davenport v. Davenport, 80 Vt. 
400, 68 A 49. 

82. Garnett v. Storm, 64 Okl. 137, 
166 P 401. 

83. See supra § 1625. 

84. See supra § 1625. 
mie Woodbury v. Manlove, 14 IIl. 
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ing an instrument of a totally different character.*® 
A variance between the 
allegations and the evidence in a mortgage fore- 
closure suit will be fatal to the recovery8’—or a 
variance between averments of the bill and essential 
findings of the decree*’-—unless it is merely techni- 
cal or immaterial and not ecaleulated to mislead,®® 
or it relates to a matter which is only collaterally 
in issue and is not essential to the right of action.% 
But a substantial correspondence of the proof with 
the allegations, disregarding unimportant details and 
trifling inaccuracies, is all that i is required in respect 
of the debt secured?! and the note or other obliga- 
tion evidencing it, and plaintiff’s ownership there- 


[§ 1651] e. Variance. 


86. Morgan  v. 
manent Loan Co., 50°Can. S. C. 485, 
22 DomLR 168, 7 WestWkly 844 
[allowing app 17 B. C. 366, 4 DomLR 
331, 21 WestLR 748]. And see gen- 
erally Bills and Notes § 1260 text 
and note 64; Covenant, Action of § 40 
text and note 32; Debt, Action of § 45 
text and note 54. 


Dominion Per- 


87. Spiegel v. Wolpers, 226 Ill. A. 
446; Heim v. Ressel, 162 Iowa 75, 
143 NW 823; Naar v. Union, etc., 
Land Co., 34 N. J. Eq. 111; Andrews 
v. Powers, 35 Wis. 644; Ames v. 
ene. 5 Wis. 160. And see Equity 

[a] Rule applied.—A holder of a 


promissory note secured by a deed of 
trust, who, in her bill for foreclosure 
thereof, alleged that the note and 
trust deed were executed and deliv- 
ered to her by the makers thereof, is 
bound by such allegations, and, where 
the evidence is directly contrary to 
such allegations and that the note 
and mortgage were delivered to an 
entirely different person, her bill is 
properly dismissed. Spiegel v. Wol- 
pers, 226 Ill. A. 446. 

[b] Mortgage under seal cannot 
be introduced in evidence where the 
scire facias sets out a mortgage not 
under seal. McFadden v. Fortier, 20 
Tl. 509. 

88. Breed v. Baird, 139 Ill. A. 15. 

89. Howard v. Burns, 279 Ill. 256, 
116 NE 703; Hadley v. Chapin, 11 
Paige (N. Y.) 245; Montague County 
v. Meadows, (Tex. Civ. A.) 42 SW 
326; Knowlton v. Bowron, 7 Wis. 500. 

[a] Thus (1) “a bill of foreclo- 
sure, although it does not show the 
real consideration for, or the precise 
amount due upon, the mortgage, will 
authorize a decree, although the 
proofs ‘may show a less sum to be 
due than was claimed, or a state of 
facts not averred in it, if these facts 
are not incompatible with the allega- 
tions of the bill.’’ Collins v. Carlile, 


13 Ill. 254 [auot Powell v. Huey, 145 
IH. A. 477, 483 (aff 241 Ill. 132, 89 
NE 299)]. (2) In Oregon, where a 


complaint showing the volume and 
page where ‘the mortgage was re- 
corded in the county records only 
alleged that “the following is a sub- 
stantial copy” of the note, and did 
not attempt to set it up in haec verba, 
a variance in the description, in that 
the copy omitted words showing 
where it was to be paid and when 
interest was payable, could not have 
misled defendants to their prejudice, 
and was not material, Bellinger & C. 
Codes & St. Annot. § 97 providing 
that a variance is not deemed ma- 
terial unless it does mislead. Kelsay 
Veaemaylors 56 Oris) 107, Pa609. 

90. Field v. Brokaw, 148 Ill. 654, 
87 NE 80; Blewett v. Bash, 22 Wash. 
bs6, 6LeP 070: 

91. Cooper v. Parker, 176 Ala. 122, 
57 S 472; Beckwith v. Windsor Mfg. 
Co., 14 Conn. 594; Kidder v. Vanders- 
loot, 14a oe 28 NE 460. See 
Morrow Vv. Turney, 35 Ala. 181 (under 
a bill to foreclose an equitable mort- 
gage securing two debts, it is not a 
fatal variance that the evidence 
shows that only one of the debts was 
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premises.°4 


in fact secured). 

[a] Rule applied.—Where the 
mortgage recited an existing indebt- 
edness due the mortgagee for money 
advanced for which the note was 
given, there was no variance because 
the complaint in the foreclosure suit 
alleged that the mortgage was given 
to secure an existing debt due the 
mortgagee, while the proof was that 
it was given to indemnify the mort- 
gagee for loss resulting from signing 
the note as security for one of the 
mortgagors. Cooper v. Parker, 176 
Ala. 122, 125, 57 S 472 (‘To so de- 
scribe the contract is surely in ac- 
cordance with the rules of good 
pleading. It is true that the con- 
sideration as stated even in a written 
contract may, as between the parties, 
be inquired into, a different consid- 
eration may be shown, and the con- 
tract given effect accordingly. But 
proof of a different consideration 
which does not change the essential 
rights of the parties, nor destroy the 
right of redress, cannot be treated as 
a variance’’). 

92. Conn.—Bigelow v. Benedict, 6 
Conny au'6; 

Ill.—Benneson v. Savage, 130 Ill. 
352, 22 NE 838, 


Ind.—A4%tna L. Ins. Co. v. Finch, 84 
Ind. 301; Kiger v. Franklin, 15 Ind 
102. 

N. H.—Robertson v. Stark, 15 N. H. 
109. 


Wis.—Oconto County vy. Hall, 42 
Wis. 59. 

[a] Thus (1) that a bill to fore- 
close describes a mortgage as made 
to secure a note of a specific amount 
while the mortgage introduced in 
evidence describes it without speci- 
fying the amount does not establish 


a fatal variance’ where the note is 
identified by oral testimony as the 
one secured by the mortgage. Crown 


Point First Nat. Bank v. Davis, 146 
Tll. A. 462. (2) Nor is it a fatal 
variance that a note described as 
bearing interest “payable annually”’ 
does not appear to contain those 
words (Moore vy. Sargent, 112 Ind. 
484, 14 NE 466), (3) or that a note, 
described in the complaint as given 
to a county, appears on production 
to be payable to the supervisors of 
the county (Oconto County v. Hall, 
42 Wis. 59). 

{[b] There is a fatal variance (1) 
where the instrument declared on as 
a draft proves to be a penal bond. 
Moore v. Titman, 35 Ill. 310. (2) And 
in Louisiana, where there is a want 
of identity of the note with the act 
of mortgage by which it is secured, 
the holder cannot proceed by execu- 
tory process to seize and sell the 
property mortgaged. Taylor v. Boe- 
dicker, 21 La. Ann. 170 (“The error 
assigned is that the note annexed to 
the petition does not correspond with 
and is not the one described in the 
act of sale, in this: First—‘The note 
sued on is a joint and several note, 
and the other note described in the 
act is a joint note, Second—The 
note sued on is signed by Emil Boe- 
dicker and Julius G. Badenhausen, in 
solido, and the note described in the 


[§§ 1650-1652 


of,93 as also in regard to the description of the 
A variance may be waived’® or cured,°*® 
and if the parties ignore the issue raised by the 
pleadings, and by mutual consent try another issue 
determinative of the case, the finding will not be 
disturbed, but, if necessary, the pleadings will be — 
considered amended on appeal.®” 

[§ 1652] 6. Presumptions and Burden of Proof®® 
—a. In General. 
ordinarily make out a prima facie case by the pro- 
duction of the note and mortgage,® and thereby cast 
on defendant the burden of proving any special de- 
fense set up in his answer,! and it is sometimes so 


Complainant in foreclosure may 


act is signed by Emil Boedicker, 
Julius G. Badenhausen and Charles 
H. Allyn, jointly.’ These discrepan- 
cies are manifest, and according to 
the settled jurisprudence of the State 
the evidence was not sufficient to 
authorize the order’’). 

93. French v. Haltenhoff, 73 Or. 
244, 144 P 480. 

[a] Thus in a foreclosure suit 
proof that plaintiff held the note as 
collateral was not a variance with 
an allegation that he owned the same. 
French v. Haltenhoff, 73 Or. 244, 144 
P 480. 

94. Mitchell v. Fidelity Trust, etc., 
Co., 47 SW 446, 20 KyL 713; Shepard 
v. Shepard, 36 Mich. 173; Crow v. 
Kellman, (Tex. Civ. A.) 70 SW 564. 

[a] Variance as to quantity.—A 
variance between the petition and the 
mortgage as to the number of acres 
in the mortgaged tract of land is not 
material, where the boundaries given 
are the same. Mitchell v. Fidelity 
Trust, etc., Co., 47 SW 446, 20 KyL 


Uedelhofen v. Mason, 201 Ill. 
465, 66 NE 364. 
See Pleading [81 Cye 713]. 
Frear v. Sweet, 118 N. Y. 454, 
23 NE 910; Boynton y. Sisson, 56 
Wis. 401, 14 NW 373. 

98. Generally see ae §§ 671- 
673; Evidence §§ 13-88. 


Presumptions and burden of proof: - 


As to: 
Consideration see supra § 212. 
Execution, etc. of mortgage see 
Supra §§ 299, 300. 
Payment see supra §§ 914-916. 
ba ape of mortgage see supra § 
In action or proceeding: 
By DES d Soe hi assignee see supra 


For distribution of proceeds see in- 
frais 2037. 
To establish conflicting rights see 
supra §§ 559, 0. 

To set aside sale see supra § 1395. 

To show: 

Deed a mortgage see supra § 115. 
Mortgage a deed see supra § 116. 

99. And see infra § 1674. 

[a] “The demandant makes out a 
prima facie case when he proves the 
execution and delivery of the note 
and mortgage, and the other formal 
matters required by the _ statute.” 
pepeic. nA Palmtag, 155 Cal. 797, 805, 


1. Fla.—Lonergan vy. Peebles, 77 
Fla. 188, 81 S 514. 
Tele —Boudinot v. Winter, 190 Ill. 


394, 60 NE 553. 

lowa.—sStevens v. Ottumwa Cold 
Storage, etc., Co., 182 Iowa, 854, 166 
NW 282. 

Ky.—Applegate v. Moore, 146 Ky. 
267, 142 SW 381; Gentry v. Whit- 
taker, TKK yn Op. 341. 


La.—Rhea v. Taylor, 8 La, Ann. 23, 


Nebr.—Gilman v. Crossman, 7 
Nebr. (Unoff.) 696, 106 NW 769. 

N. H.—Platts v. oe 79) SNGaRES 
250, 108 A 167. 

Or. —Levelace v. Diwier, 65 Or 
1138, 131 P 1028. 

S. C.—Talbert v. Talbert, 97 S.°G. 
136, 81 SE 644. 


For. later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


 § 1659) 


provided by statute.2 These papers, if regular and 
sufficient on their face, raise the presumption of an 
actual and valid consideration for the mortgage,* 
and show prima facie plaintiff’s right to foreclose, 
if the debt appears on their face to be overdue,* 
and nothing appears in the nature of a cancellation 
or satisfaction of the mortgage,®> and also show prima 
facie the property subject to the foreclosure,’ and 
the amount which complainant is entitled to re- 
cover,’ unless paro! testimony is necessary to estab- 
lish the true character of the transaction, in which 
case the burden is upon plaintiff to prove his right 
by competent evidence.6 Under a statute provid- 
ing that facts recited in an instrument shall be 
conclusively presumed to be true as between the 
parties,® a recital in a mortgage is conclusively 
presumed to be true as between the parties thereto.1° 


But a presumption cannot rest on a presumption. . 


Where it was plaintiff’s duty to pay certain claims 
against the property from money advanced to de- 
fendant but retained by plaintiff for that purpose, 
the burden to prove such payment is on him.!2. The 
recording of a mortgage is presumptive evidence of 
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y.° Plaintiff has the burden of showing 
how it eredited or disposed of the proceeds of the 
sale of any collateral.1# 

Third persons, intervening’ or joined as defend- 
ants,° who claim a title or lien superior to that of 
the mortgage in suit must assume the burden of 
proving their rights.'7 But when those rights de- 
pend on their notice or want of notice'® of plain- 
tiff’s lien, the incidence of the burden of proof de- 
pends on the record of the mortgage in suit. If 
it appears of record, this raises a presumption of 
notice;1® but if not, plaintiff must assume the bur- 
den of showing actual notice to such third per- 
sons.2° And in a foreclosure suit defended by a 
subsequent grantee claiming under a deed executed 
before, but recorded after, the mortgage,”+ the bur- 
den is on plaintiff to show his want of notice of 
the deed;? but it has been held that if defendant 
pleads want of notice as a special defense in his 
answer, the burden is on him to prove it,?* and 
the same burden is on him by construction of a 
statute relating to unregistered mortgages.”4 

Where the averments in the answer as to the want 


its delivery.1% 


Utah.—Stephens y. Doxey, 62 Utah|a subsequent mortgagee had notice 15. See supra § 1585. 
241, 218 P 965. of the mistake. Wittenbrock  v. 16. See supra § 1584, 
And see Equity § 678. Parker, 102 Cal. 93, 36 P 374, 41 Am 17. Cal.—Foster vy. Bowles, 138 
[a] Rule applied.—On bill to fore-| SR 172, 24 LRA 197. | Cal. 449, 71 P 495. 
close a mortgage securing notes for 6. Van Horn vy. Bell, 11 Iowa 465, Ill.—Houfes v. Schultze, 2 Ill: A. 
purchase price of the mortgaged|79 AmD 506; Desobry v. Carmena, 9/196 [aff 96 Ill. 335]. 
lands, a defendant, answering that] La. Ann. 180. Iowa.—Henry v. Evans, 58 Iowa 


560, 9 NW 216, 12 NW 601. 


plaintiff had two notes qualifiedly in- Ta 


dorsed to him by defendant payee on 
an agreement that if maker did not 
pay notes at maturity plaintiff should 
have no mortgage lien, had the bur- 
den of proving such defense. Loner- 
gan v. Peebles, 77 Fla. 188, 81 S 514. 

{b] Failure of consideration set 
up by defendant must be proved by 
him. Stevens vy. Ottumwa Cold Stor- 
ee’ etc., Co., 182 Iowa 854, 166 NW 


[ec] An alleged agreement extend- 
ing the time for payment of the 
‘mortgage note, defendant has the 
burden of proving. Lovelace v. 
Dwyer, 65 Or. 113, 131 P 1028. 

{d] Defendant’s nonconsent to an 
extension of time for payment must 
be pleaded and proved by him as a 
part of his affirmative defense. Mac- 
Donald v. Slawson, 108 Misc. 127, 132, 
177 NYS 465 [aff 182 NYS 935 mem 
(aff 233 N. Y. 586 mem, 135 NE 928 
mem)] (“The authorities are very 
meager, however, upon the question 
of pleading and the cognate question 
of the burden of proof. The nearest 
controlling authority I am able to 
find upon the point is Feigenbaum v. 
Hizsnay, [187 App. Diy. 126, 175 NYS 


223]”). Extension of time of pay- 
ment see infra § 1673. 

Effect of sworn denial see infra 
§ 1633 text and note 34. 

2. See statutory provisions; and 
Preston v. Albee, 120 App. Div. 89, 


92, 105 NYS 33 (“The mortgage was 
admitted in evidence. Having been 
duly executed and acknowledged by 
sections 935 and 937 of the Code of 
Civil Procedure no further proof 
thereof was necessary. Albany 
County Sav. Bank vy. McCarty, 149 N. 
Y. 71, 43 NE 427”). 

3. Russell v. Kinney, 2 NYLegObs 
233, 1 Sandf. Ch. 34 [aff 2 Sandf. Ch. 
81 note]. 

[a] Positive testimony that there 
was no consideration for the mort- 
gage casts on complainant the bur- 
den of proving a_ consideration. 
Bishop v. Felch, 7 Mich. 371. 

4. Sowarby v. Russell, 29 N. Y. 
Super. 322; Roberts v. Halstead, 9 
Pa. 32, 49 AmD 541. 

5. Chew v. Chew, 23 N. J. Eq. 471. 

[a] Explaining release.—Where a 
person by mistake executed a full 
instead of a partial release of his 
mortgage, the burden is on him, in 
an action to set aside the release and 
foreclose the mortgage, to show that 


Gannon v. Johnson, 127 N. C. 
53, 37 SE 75; Thorpe v. Hovick, 134 
Wash. 249, 235 P 14. 

[a] “The taxes provided for in 
the deed of trust having been paid 
by plaintiff at the written request of 
the defendants contained in the ap- 
plication for the loan and under a 
stipulation in the deed of trust in 
effect that the same were valid liens, 
and that plaintiff would thereby be 
subrogated to such liens, the plain- 
tiff was not required to prove a 
proper assessment and rendition of 
the property for taxes as a prerequi- 
site to its right of foreclosure of 
such tax lien.” Blackmon y. Texas 


Securities Co.,..(lex. Civ. “At)* 196 
Sw 590, 592. 
[b] In California, however, a 


mortgagee, seeking to charge a mort- 
gagor with a sum paid in discharge 
of a materialman’s claim against a 
house erected on the mortgaged prem- 
ises, has the burden of establishing 
that the claim was a lien at the date 
of payment, and therefore an encum- 
brance within the meaning of a clause 
of the mortgage authorizing the mort- 
gagee to pay encumbrances. Provi- 
dent Mut. 'Bldg., etc., Assoc. v. Shaf- 
fer, 2 Cal. A, 216, 88 P 274. 

8. Hubbard v. Renje, 52 Ind. <A. 
611, 98 NE 314. 

9. See statutory provisions. 

10. Moore v. Gould, 151 Cal. 
91) P6116: 

11. Chestnut v. Robinson, 85 Fla. 
87, 95 S 428. And see Evidence § 27. 

{a] Thus it cannot be presumed 
that, because a mortgagee plaintiff’s 
attorneys had possession of notes 
secured by the mortgage in suit, he 
delivered them to the mortgagee, and 
upon this presumption presume that 
the mortgagee had possession at the 
time of the institution of the suit for 
foreclosure three and ‘one-half years 
thereafter. Chestnut v. Robinson, 85 
Fla. 87, 95 S 428, 429 (even if such 
a presumption could be indulged in, 
the fact that the notes of the mort- 
gagor introduced in evidence bore the 
mortgagee’s indorsement and the in- 
dorsement of another person would 
tend to offset the presumption). 

12. Equitable Loan Assoc, . v. 
Hewitt, 67 Or. 280, 135 P 864. 


723, 


13. Preston v. Albee, 120 App. 
Div. 89, 105 NYS 33. 

14. Seacoast Real Est. Co. v. 
American. Timber Co., 89 N. J. Eq. 


293, 104 A 437, 


N. Y.—New York Security, etc., Co. 
v. Saratoga Gas, etc., Co. 157 N. Y 
689, 51 NE 1092. 
mei C.—Daniel v. Hester, 24 S.C. 


Tex.—Seymour Opera House Co. v: 
Ce CL 18 Tex. Civ. A, 417, 45 SW 
1 g 


[a] Thus one who holds a junior 
conveyance of real estate and claims 
to be a bona fide purchaser and en- 
titled to protection against a senior 
conveyance, takes on himself the 
burden of showing that he has truly 
paid his money, independently of the 
recitals in the deed or mortgage. 
Houfes v. Schultze, 2 Ill. A. 196 [aff 
96) Ill. 335]: 

18. Effect of actual notice see su- 
pra $537 in hie Cass 

19. Vandercook y. Baker, 48 Iowa 


199. And see supra § 513 et seq in 
21IVC. Ih ) 

20. White v. McGarry, 47 Fed. 
420" Hiatt. v.20 Renk 1) 64." Pndeeon0: 


Schoonover vy. Foley, (lowa) 94 NW 
492; McCormick v. Leonard, 38 Iowa 


272. 

21. See supra §§ 491, 4938, 537 in 
CLAS wlle ‘ 

22. Hibernia Sav., etc. Soc v. 
Farnham, 153 Cal. 578, 96 P 9, 126 
AmSR 129. 


23. Henderson v. Williams, 57 S. 
C. 1, 6, 35 SE 261 (“Such a defense 
must be sustained by the party who 
erects it aS a shield’’). 

[a] In an action to foreclose a 
purchase-money mortgage, where a 
junior mortgagee defended on the 
ground that his mortgage was first 
recorded and he had no notice of 
plaintiff's mortgave, which was not 
recorded until after the pleader’s 
mortgage was taken, he had the bur- 
den of proving his bona fides as pur- 
chaser. Rolfe v. Dixon, 88 Or. 338, 
340, 171 P 1176 (“Defendant urges 
that the burden of proof is upon the 
plaintiff to impeach the bona fides 
of defendant as a purchaser, and 
cites the case of Jackson v. Reid, 30 
Kan. 10, 1 P 308, in support of this 
doctrine. We have been unable to 
find any support for this authority, 
and in any event in this state the 
converse, is the settled rule. Jen- 
nings v. Lentz, 50: Or. (483593 P-327, 
29 LRANS 584, and cases there 
cited’). 

24 Oak Cliff College v. Arm: 
strong, (Tex. Civ. A.) 50 SW 610, - 
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of consideration of the mortgage are direct, posi- 
tive, and certain, the burden of proving the consid- 
eration is cast upon plaintiff.°> 

In an action by an assignee to foreclose a mort- 
gage securing a note where the only question at issue 
is whether the assignment of the note was made 
before or after its maturity, plaintiff, in introducing 
the assignment, which was acknowledged and re- 
corded, and which on its face bore the date of 
assignment, assumes the burden of proof.’® 

Where an express trust in land cannot be cre- 
ated except by a writing,?” the mere fact that the 
mortgagor was designated as trustee did not itself 
create a trust, and it will be presumed, in an action 
to foreclose the mortgage, in the absence of a show- 
ing of the existence of a trust, that the legal title 
was in the mortgagor.?® 

[§ 1653] b. Counterclaim. In an action to fore- 
close a purchase-money mortgage, in -which defend- 
ants counterclaimed damages for false representa- 
tions, the burden of proving fraud and damages was 
upon defendants,?? in accordance with the general 
rule in cases of alleged fraud.°° Where defendant 
files a counterclaim for damages for alleged breach 
of a covenant, it is incumbent on him to prove the 
facts alleged. 31 

[§ 1654] c.’"Mortgage and Debt. Questions as to 
the burden of proof and presumptions concerning 
the execution, acknowledgment, and delivery of the 
mortgage,°* the existence and amount of the debt 
secured,*> and as to its payment or nonpayment** 
have already been considered. 

Where the recital in the mortgage record requires 
payment to be made in accordance with the condi- 
tions of a bond, it is incumbent on plaintiff to show 
that the debt secured by the mortgage is due ac- 
cording to those conditions, and is by such conditions 
payable to him out of the premises described in 
the mortgage.°® 

[§ 1655] d. Affirmative or Special Defense in Gen- 
eral. Where the answer of defendant sets up an 
entirely affirmative defense, the burden of establish- 
ing it is upon him.*® In a suit to foreclose a mort- 
gage for default declared for nonpayment of taxes, 
the burden is on the mortgagor to prove that his 
failure to pay taxes was due to acts or represen- 
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tations of the mortgagee.*? 4 

Want or failure of consideration. In Florida a 
sworn answer sufficiently setting up the defense 
of want or failure of consideration imposes the 
burden of proof upon plaintiff to overcome this de- 
fense;°5 but in order to have this effect such answer 
must be direct, positive, and free from uncertainty.*° 

[§ 1656] e. Extension of Time for Payment of 
Debt. The burden of establishing the defense of 
extension of time for payment of the mortgage debt. 
rests upon defendant.*° 

[§ 1657] f. Validity of Mortgage.*4 The burden 
of proof and presumptions existing with reference 
to the validity of the mortgage as dependent upon 
such questions as the capacity of the parties, mis- 
take, duress, fraud, misrepresentation, or illegality. 
have already been considered.*? 

[§ 1658] g. Title of Plaintiff. As against an 
answer alleging that plaintiff is not the owner of 
the note or bond and mortgage in suit, the burden 
is on plaintiff to prove his ownership.** A receiver 
of a bank, who seeks to foreclose as a mortgage a 
deed absolute in form, to the cashier of the bank, 
with the word ‘‘trustee’’ added after his name, has 
the burden of showing that the deed was made on 
behalf of the bank.*4 Where plaintiff in foreclosure 
is not the mortgagee or payee of the note secured, 
he cannot have a decree without proving his title 
to the securities, and cannot rely on his mere pos- 
session of them, especially in the face of a denial 
of his title.*° Thus if he claims as assignee he must 
show an assignment of the note or bond or debt 
to him,*® although, if the collateral obligation is a 
promissory note, an indorsement of it to him will be 
sufficient evidence until controverted.*7 

Production of defendant’s note and coupon for 
interest thereon, but detached therefrom, by plain- 
tiff not named therein as payee, the note and coupon 
as wellebeing in form payable to order, and the note 
being duly indorsed, but the coupon having no in- 
dorsement, raises a presumption that plaintiff be- 
came the owner of the note when the coupon was 
attached thereto, and formed a mere incident 
thereof, and so did not require any indorsement 
separately from that on the note.*§ 

Judgment for a deficiency cannot be had with- 


[§§ 1652-1658 


25. Chesser vy. Chesser, 67 Fla. 6, 
64 S 357. 

26. Jackson v. Levy, 75 Okl. 256, 
257, 183 P 505 (“Tiowever, the prac- 
tically undisputed evidence in the 
case shows that the assignment was 
made on the date shown on the face 
thereof, and if the court had erro- 
neously placed the burden of proof 
on the defendant, he would not be in 
a position to take advantage of that 
fact here, for the reason that under 
section 6005, Rev. Laws of 1910, this 
court is not permitted to reverse any 
case on account of any irregularity 
in procedure, where such irregularity 
has not resulted in a miscarriage of 
justice, or does not constitute a sub- 
stantial violation of a constitutional 
or a statutory right of the adverse 
party’’). 

27. See Trusts [39 Cyc 46]. 

28. Hume v. Indiana Nat. L. Ins 
Co., 155 Ark. 466, 245 SW 19. 

29. Bullington v. Patterson, 99 
Kan. 327, 161 P 614; Parks y. Smith, 
95 Or, 300, 186 P 552. 

30. See Fraud §§ 170, 266. 

831. Doolittle v. Nurnberg, 27 N. 
D. 521, 147 NW 400. 

3@. See supra § 298 in 41 C. J. 

833. See supra §§ 212, 346 in 41 


Chid 
84 See supra §§ 914-916 in 41 


Cord 

35. New York Mut. oe aon Co. ve 
CobbyCNe ss. Ch) ore As 

36. Johnson y. Young, oi Okl. 741, 
150 P 664. 

37. Derechinsky v. Epstein, (N. J. 
Ch) 130. A. 720; 
Re ae tee v. Liddon, 49 Fla.. 280, 


39. Kellogg v. Singer Mfg. Co., 35 
Fla. 99, 107, 17 S 68 (“The answer 
in the present case, as to the failure 
of consideration, does not seem to 
meet this requirement’), 

40. Robinson v. Miller, 317 Ill. 501, 
148 NE 319. 

41. Cancellation for invalidity see 
supra § 828 in 41 C. J. 

42. See supra § 329 in 41 C.. J. 

43. Chestnut v. Robinson, 85 Fla. 
87, 95 S 428; Fox v. Bainbridge, 151 
App. Div. 510, 135‘NYS 926. 

44, Andrews v. Kennon, 145 Iowa 
474, 122 NW 840. 

45. U. S.—New York Cent. Trust 
Co. v. California, etc., R. Co., 110 Fed. 
70 [aff 128 Fed. 882, 63 CCA 220]. 

Ill.—Ross v. Utter, 15 Ill. 402. 

La.—Burns v. Naughton, 24 La. 
Ann. 476. 

IN. J.—Harris*v. Barrett. 7b) ane. 
Eq. 386, 72 A 956. 

Want C.—Cleveland vy. Cohrs, 10 S. C. 


46. Burns v. Naughton, 24 la. 
Ann. 476; Tufts v. Beard, 9 La. Ann. 
310; New Orleans Commercial .Bank 
v. Poland, 6 La. Ann, 477; Cleveland 
weCohns, 10) S.. CG. 224, 

47. Burnett v. Lyford, 93 Cal. 114, 
28 P 855. 

48. Milwaukee Trust Co. Van 
Valkenburgh, 132 Wis. 638, 647, 648, 
112 NW 1083 (“True, a coupon may 


be detached from the note to which — 


it refers and be negotiated and en- 
forced without a production of the 
latter, substantially as an independ- 


ent promise to pay and with sub- 


stantially the same incidents as 
characterize commercial paper— 
where the coupon is in negotiable 
form; but before due, presumably, it 
is a mere incident of the note and so 
long as attached thereto passes, in 
case of a transfer of the principal 
obligation, as such incident without 
any special assignment, indorsement, 
or conveyance thereof. In case of an 
assignment of the note, as in this 
instance, long before the due date 
thereof and production of such note 
and the coupon as separate instru- 
ments after the due date of both, the 
presumption is that they were at- 
tached together at the time of the 
transfer and that the coupon was de- 
tached at the appropriate time for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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 §§ 1658-1662] 


out proof by plaintiff of the note secured by the 
mortgage where defendant’s liability is denied.*® 
_ [§ 1659] h. Title of Mortgagor. It has been held 
to be a part of piaintiff’s case in a foreclosure 
proceeding to prove that the mortgagor either had 
title to the land covered by the mortgage at the 
time of the execution of the same or that he there- 
after acquired title thereto prior to the foreclosure 
proceeding.®° On the other hand, it is not incumbent 
on plaintiff to prove title to the mortgaged property 
in the mortgagor as against such mortgagor and his 
privies.t But in a suit to foreclose a mortgage 
brought against a person not the mortgagor, proof 
that the mortgagor had title to the mortgaged prop- 


erty is essential to the claim of a lien on plaintiff’s © 


art.>? < 
[§ 1660] i. No Other Action for the Debt. In ju- 
risdictions where plaintiff must and does allege that 
no action has been instituted to recover the debt,°* 
under a general denial by defendant®* the burden 
is on plaintiff to make prima facie proof of his 
allegation.®® 
[§ 1661] 7. Admissibility of Evidence®°—a. In 
General. Where the prosecution of an action by a 
bank to foreclose a mortgage to secure a note was 
delayed for many years through the fault of both 
parties and during the interval the president of the 
bank at the time of the acquisition of the note and 
mortgage had died, the court should permit either 
party to submit any evidence shedding any light on 
the issues involved.®’ Since the presence or absence 


of a subsequent conveyance on the record in the | 
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proper office when an action to foreclose a, mort- 
gage on the property is commenced is the conclusive 
test as to whether the holder need or need not be 
made a party defendant, so as to bind him by a fore- 
closure decree, evidence, in a suit to foreclose, 
that defendant held title under an alleged owner 
of the mortgaged premises, whose title was subse- 
quent to the mortgage and did not appear on the 
record, was inadmissible, although the mortgagee 
had actual notice thereof.°8 

Entirely irrelevant testimony®® is of course prop- 
erly excluded.®° Testimony immaterial to any issue 
in the case, introduced by defendant, does not in 
any way bind ptaintiff.%4 

[§ 1662] b. Mortgage and Note. The mortgage 
itself is admissible in evidence after proof of its 
due execution, if that becomes necessary,®* and with- 
out a written transfer of it to plaintiff, where it 
otherwise appears that he is the owner of it,°? and 
it is also admissible against one who was not a party 
to it, if he had actual notice of it.6* The note or 
bond is admissible when sufficiently identified as 
the one recited or referred to in the mortgage,®* 
and may then be used to explain or modify the terms 
and conditions of the mortgage.®* If the mortgage 
or note is lost or destroyed,®’ the fact may be estab- 
lished by evidence and secondary proof of their con- 
tents be admitted.%8 

In Indiana an indorsement on the mortgage by 
the recorder is admissible as tending to prove that 
the mortgage had been recorded as of the date at 
which it was received for record.®® 


given as collateral security would be 


the mere purpose of collecting the} Boonstra, 3 Nebr. (Unoff.) 382, 91 ] 

interest. That is in harmony with| NW 525; Hedbloom v. Pierson, 2}ample to pay his indebtedness, is 
the rule that a coupon once detached| Nebr. (Unoff.) 799, 90 NW_ 218. irrelevant and immaterial, because 
and negotiated is no longer an inci- 56. Admissibility of evidence: the liability of the mortgagor would 
dent of the principal obligation, but] As to: i ' : | not be affected by it). 

is substantially an independent Consideration see supra § 213. 61. Roberts v. Roberts, 176 Iowa 
claim. Cases of the latter sort, of Discharge by; new agreement see| 610, 156 NW 399 (in an action 
course, are numerous and the law supra § 941. against a divorced husband and wife 


in respect to, the matter well under- Execution, 
stood. ... Such authorities are not 


to be extended so as to render un- 


ete., of mortgage see 
supra §§ 299, 300. 
Payment see supra § 917. 


Tender see supra § 930. 


on a mortgage note and to foreclose 
the mortgage, testimony touching 
the divorce proceedings instituted by 
the wife against the husband, and as 


indorsed overdue detached coupons 
in the hands of the owner of the 
principal obligation, who took the 
same by assignment before due while 
all were attached together and were 
in legal effect but one instrument, 
Gistinct obligations requiring dis- 
tinct independent transfers, Other- 
wise the assignee of a bond payable 
to order with numerous attached 
coupons, likewise payable, to become 
due in the future, would be obliged 
to take a specific assignment or in- 
dorsement of each coupon'as well ag 
of the principal obligation. A trans- 
fer of the latter while the former are 
incidents thereto conveys such inci- 
dents and they are to be regarded as 
such thereafter whether detached or 
not so long as they remain the prop- 
erty of and are produced by the 
owner of the principal obligation’). 
49. La Rue v. Bloch, 215 Mo. A. 
601, 255 SW 321. 
. 50.. Brown v. 
17, 204: P9987. } 
51, Bazelman Lumber Co. v. Hin- 
ton, 79 Nebr. 313, 317, 112 NW _ 603 
{dist Gilman v. Crossman, 75 Nebr. 
696, 106 NW 769] (“because they are 
each estopped by the execution of 
the mortgage from denying the mort- 
gagor’s title, yet, as against a de- 
fendant who claims title adversely to 
a mortgagor, this rule does not ap- 
ly’’). : 
a Cooper v. Rhea, 82 Kan. 109, 
107 P 799, 136 AmSR 100, 29 LRANS 
930, 20 AnnCas: 42. 


Thompson, 84 Okl. 


53. See supra § 1617. 

54. See supra § 1626. 

55. Great Western Commn. Co. v. 
Schmeckle, 99 Nebr. 672, 157 NW 


612; Carter v. Leonard, 65 Nebr. 670, 
91 NW 574; Omaha Sav. Bank v. 


Validity of mortgage see supra 
330 


In action or proceeding: 
By or against assignee see supra 
736 


§ 3 

For distribution of proceeds of sale 
see infra § 2038. 

To compel release or satisfaction 
see supra § 976. 

To enforce penalty or for damages 
for failure to release or satisfy 
see supra.§ 986. 

To establish conflicting rights see 
supra § 561. 

To obtain writ of possession see 
supra § 1212. 

To set aside sale see supra § 1396. 

To aid construction see supra §§ 248, 
9 
To show: 

Agreement to assume mortgage see 
supra §§ 777-780. 

Deed not a mortgage see supra 


§ 122. 
Mortgage not a deed see supra 
§§ 118-121. 


57. Utah Commercial, etc., Bank v. 
Fox, 40 Utah 205, 219, 120 P 840, 845 
(‘In view that the case is equitable 
and is thus triable to the court’’). 

58. Redondo Impr. Co. v. O’Shaugh- 
nessy, 168 Cal. 323,:143 P 538, 539 
[dist Filipini v. Trobock, 134 Cal. 441, 
62 P 1066, 66 P 587]. 

59. Relevancy and materiality 
generally see Evidence §§ 89-156. 

60. Patterson v. Hughes, 236 Pa. 
315, 84 A 829 (on a Scire facias sur 
mortgage, testimony of the mort- 
gagor, that he was induced to sign 
the mortgage by representatfons of 
the mortgagee’s attorney that the 
property of the mortgagor’s brother 
for whose debt the mortgage was 


to other notes and mortgages signed 
by the wife with her husband, was 
immaterial, and did not bind the 
mortgagee, the husband’s mother). 
. Bruce v. Bruce, 144 Ga. 241, 86 
SE 1094; James v, Rand, 43 La. Ann. 
179, 8 S 623; Stoddard v. Lyon, 18 
Sa nD. ZO ISIN, EAALG. 
[a] In Texas a certified copy of 
the mortgage is not admissible after 


the. announcement of “ready for 
trial.” Durham v. Atwell, (Civ. A.) 
27 SW 316. 

63. Hooks v. Hays, 86 Ga. 797, 13 
SE 134. 

64. Brewer v. Crow, 4 Greene 
(lowa) 520. 

65. McFadden v. State, 82 Ind. 
6585. | Crafts.s;v.. ) Crafts, 13 ) Gray 


(Mass.) 360; Robertson v. Stark, 15 
Ne By 7209. 

[a] Unsigned note—A mortgage 
executed to secure a note attached to 
it is binding, although the note was 
not signed, and the note may be read 
in evidence in the foreclosure suit. 
McFadden vy. State, 82 Ind. 558. 

66. Howard Mut. Loan, etc. As- 
soc. v. McIntyre, 3 Allen. (Mass.) 
5.0L; sCraits sav. \ Crafts aide, (Gray 
(Mass.) 360; Johnsten v. Donvan, 50 
Hun. 215, 2 NYS .858,. 

67. See generally Lost -Instru- 
ments 38 C.J. p 247. 

68. Dowden v. Wilson, 71 Ill. 485; 
Coon v. Bouchard, 74 Mich. 486, 42 
NW 72; Eddy v. Campbell, 23 R. I. 
192, 49 A 702. 

69. Moore v. Glover, 115 Ind. 367, 
16 NE 163 (although not expressly 
authorized by the statute, it is ad- 
missible, in the absence of better 
evidence, and of objection, to show 
that the mortgage was recorded), 
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The opinion or conclusion of a witness as to what 
the mortgage was given to secure, and as to the 
meaning of the terms used in the mortgage, is not 
admissible.7° 

[§ 1663] c. Invalidity of Mortgage. Hvidence ad- 
missible upon the question of consideration’! or 
other essentials to the validity of the mortgage such 
as the capacity of the parties, and the absence of 
mistake, duress, fraud, misrepresentation, or illegal- 
ity,”? has already been considered. 

[§ 1664] d. Debt and Terms of Payment. The 
amount of the mortgage debt and the terms and 
mode of its payment may be proved by the recitals 
of the mortgage,’* by declarations and admissions 
of the parties,“* by a separate written agreement 
fixing the amount, regulating the manner of its pay- 
ment, or extending the time for payment,’® or by 
any other competent extraneous evidence.”® Hvyi- 
dence of payments to plaintiff is properly excluded 
where it has no tendency to show that plaintiff is 
not entitled to the full amount of his mortgage."* 

[§ 1665] e. Payment. On the issue of payment | 
any evidence which is competent under the general 
rules of evidence is admissible.7* The declarations 
of the mortgagor’® and the authorized admissions of 
his attorney*® are adynissible on this issue. 

[§ 1666] f. Description of Property. If the de- 
scription of the premises in the mortgage is incom- 
plete or ambiguous, parol evidence will be admissi- 
ble to identify the property intended to be covered 
by the mortgage and to apply the description to it.*? 
Statements and recitals in defendant’s written appli- 
eation for the loan secured and also in the deed 
of trust in controversy may be used to identify the 
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not describe the land with sufficient accuracy to iden- 
tify the property involved in the action, it is error 
for the court to admit such deed in evidence.** 

Harmless error.** If, rejecting the false part of 
the description in a mortgage, a description suffi- 
cient as a basis for the relief sought remains therein, 
the fact that this sufficient description may have 
been amplified by the admission of improper evi- 
dence could not have injured defendant’s rights.®® 

[§ 1667] g. Priority between Mortgages.°° On an 
issue as to priority among several mortgagees, if the 
question is not determinable from the face of their 
respective mortgages, it may be solved by any com- 
petent evidence, including testimony of witnesses as 
to the facts on which the claim of priority must 
rest,®* or collateral writings evidencing: the intention 
and understanding of the parties.*® 

[§ 1668] h. Title or Right of Plaintiff. Plain- 
tiffs ownership of the debt and mortgage may be 
proved by an assignment of them to him, if any;%® 
and if not, by his testimony as to how he acquired 
them and as to his present ownership of them,°°® 
and his title may be controverted and disproved by 
like evidence.®! When the security is in the form 
of a deed of trust, and it does not show who is the 
beneficiary or who advanced the money, extrinsic 
evidence is admissible to identify him.% 

[§ 1669] i. Interests of Defendants. Where it is 
necessary to determine conflicting claims to title to 
the mortgaged premises, as among defendants, or to 
settle the liability to foreclosure of their respective 
titles or interests, deeds or other conveyances creat- 
ing or defining those interests will ordinarily be 
admissible,®* and such conveyances are also admis- 


property.’ Where a deed offered in evidence does | sible on a question of homestead in the mortgaged 
70. In re Signor, 208 Fed. 753. 21 NE 450, 4 LRA 783. 18 NE 26; Van Wagenen vy. Hopper, 8 
71. See Supra § 213. Kan.—Canadian, ete, Mortg., etc.,| N. J. Eq. 684 [aff 8 N. J. Eq. 707]. 
72. See supra § 339. Co. v. Beasterfield, (A.) 58 P 497. [a] Thus it is competent to show 
73. Rabinovitz v. ‘Marcus, 100 Mich.—Hamilton Provident, etc.,| by the testimony of the mortgagor 

Gon so mies PAT:  2aeoheite Gye}; that a subsequent mortgagee had 


Givens v. Davenport, 8 Tex. 451. 

74, Van Vlissingen v. Lenz, 171 
Tll. 162, 49 NE 422; Bigelow v. Foss, 
59 Me. 162; Mackey v. Brownfield, 13 
Sere. & R. (Pa.) 239: 

[a] Ioose declarations made after 
the right to foreclose is presumed by 
statute to have been abandoned by 
lapse of time will not suffice to rebut 
the presumption. Brown v. Becknall, 
58 N. C. 428. And sce IJvidence § 507 
text’ and note 35 [b]. 

75. Deshazo v. Lewis, 5 Stew. & 
P;* (Ala.) 91, 24. AmD 769; Saton vy. 
Fiske, 128 Cal. 549, 61 P 666; Whit- 
more v. Reynolds, 46 Cal. 380; Angier 
v. Masterson, 6 Cal. 61. 

[a] A parol agreement made after 
execution of the mortgage, extending 
the time of payment, is admissible. 
DeSshazo v. Lewis, 5 Stew. & 


(Ala.) 91, 24 AmD 769. And see 
Evidence § 1693. 
76. Miller v. Thayer, 74 Cal. 351, 


16 P 187 (the record of a judgment 
in an action for redemption between 
the same parties). 

[a] The mortgagor’s will, tending 
to show that the lands mentioned 
therein were charged with plaintiff's 
claim, is not admissible. Van Dusen 
v. Kelleher, 25 Wash. 315, 65 P 552. 

[b] Evidence as to amount due 
upon prior mortgage.—A party fore- 
closing subject to .a prior mortgage 
cannot call the common mortgagor, 
if he has the equity of redemption, 
to give evidence as to the amount 
due upon the prior mortgage. War- 
ren v. Taylor, 9 Grant Ch. (Ont.) 59. 

77. Rogers v. Colebaugh, 74 N. J. 
Eq. 367, 70 A 299. 

78. Ga.—Phillips v. Sewell, 63 Ga. 
649. 

Ind.—Long v. Crosson, 119 Ind. 3, 


C. 220, 


Soc. v. Northwood, 86 Mich. 315, 49 
NW 37. 
rs Y.—Banks v. Goodliffe, 15 NYS 

N. C.—Blake v. Broughton, 107 N. 
12 SE 127. 

See also supra § 917; and generally 
Payment [30 Cyc 1281 et seq]. 

[a] Gift cf mortgage.—Where de- 
fendants denied that plaintiff was the 
owner of the mortgage, and alleged 
payment, plaintiff made proof of 
facts entitling him to relief, and de- 
fendants introduced evidence of a 
gift of the mortgage to them by the 
mortgagee, although such gift was 
not pleaded in the answer, plaintiff 
was properly allowed to show that 
such alleged ,gift was void, fraudu- 
lent, and of no effect. Livingston v. 
Eaton, 90 App. Div. 251, 86 NYS 500 
[aff 184 N. Y. 610, 77 NE 1190]. 

79. Blake v. Broughton, 107 N. C. 
220, 12 SE 127. 


80. Hamilton Provident, ete., Soc. 
v. Northwood, 86 Mich. 315, 49 NW 
37. 

81. Mobile Bank vy. Planters’, etc., 


Bank, 8 Ala. 772; Began v. O’Reilly, 
32 Cal. 11; Cornwell v. Cornwell, 91 
Ill. 414; Westmoreland vy. Carson, 76 
apa 13 SW 559. And see supra 

82. Blackmon v. Texas Securities 
Co., (Tex. Civ. A.) 196 SW 590. 

83. Adams vy. Toliver, 91 Okl. 125, 
217 P 851. 

84. Generally see Appeal and Er- 
ror §§ 2878-3055. 

85. Pinckney v. Young, (Tex. Civ. 
A.) 107 SW 622. And see generally 
Appeal and Error §§ 2881, 2952. 

86. Priority between mortgages 
generally see supra § 496 in 41 C. J. 

87. Rose v. Walls, 149 I11.,60, 36 
NE 555; Noland v. State, 115 Ind. 529, 


notice of a prior unrecorded mort- 
gage. Van Wagenen v. Hopper, 8 N. 
J. Hq. 684. 

88. Beers v. Hawley, 2 Conn. 467 
(where two mortgages on the same 
land, to different parties, were exe- 
cuted and delivered on the same day, 
but one was 
other, a written statement by the 
holder of the mortgage first’ recorded 
was admissible in evidence, on fore- 
closure, to show the intention of the 
parties that the two mortgages 
should take effect simultaneously 
and without priority). 

89. Burnett v. Lyford, 93 Cal. 114, 
28 P 855. 

$0. Hooks v. Hays, 86 Ga. 797, 13 
SE 134; Ingalls v. Ingersoll, 68 Hun 
239, 22 NYS 965. 

91. Renaud v. Conselyea, 7 AbbPr 
(N. Y.) 105; Huckenstein v. Love, 98 
Pan SPs. 

92. Charter Oak L. Ins. Co. v. Gis+ 
borne, 5 Utah 319, 15 P 253. And 
see supra § 195 in 41/)C) Je 

9S. Vance v. Gilbert, 178 Cal. 574, 
174 P 42; Merrick vy. Leslie, 62 Ind: 
459; Henderson v. Williams, 57 S. G 
1, 35 SE 261; Branch v. Wilkens; 
(Tex. Civ. A.) 63 SW. 1083; Brigham 
v. Thompson, 12 Tex. Civ. A. 562, 34 
SW 358. 

[a] Thus, in an action to fore- 
close an equitable mortgage, it being 
alleged that the grantor held title in 
trust for all parties, it was not error 
‘to admit in evidence a deed of such 
grantor to a fictitious grantee, 
where both grantor and such grantee 
were made parties defendant and de- 
faulted. Vance v. Gilbert; 178 Cal. 
574, 578, 174 P 42 (‘‘The foreclosure 
decree will be effectual regardless of 
the situation concerning the title, 


For later cases, developments and changes in the law see cumuiative Annotations, same title, page and note number, 


recorded before the. 


=> 


= 


§§ 1669-1672] 


premises. But a deed dated and delivered after the 
‘commencement of the foreclosure action is not ad- 
missible to show title in a defendant.%® 

[§ 1670] 8. Weight and Sufficiency of Evidence 
_—a. Degree of Proof. The degree of proof in equity 
eases generally in order to justify a decree in favor 
of the party having the burden of proof, which has 
sometimes been expressed to be more than a prepon- 
derance, is discussed elsewhere in this work.” 
wise in a suit to foreclose a mortgage such party 
is often required to prove his contention by evidence 
clear, satisfactory, and convincing.®$ 
plaintiff seeks to impose upon defendant what is 
equivalent to a forfeiture,?® he must make a clear 
case appealing to the principles of justice. 

[§ 1671] b. General Considerations. 
ing the weight and sufficiency of evidence in actions 
or suits to foreclose mortgages, general rules else- 
where considered? have been invoked and applied.® 


, 
inasmuch as all the parties inter- 
ested are parties to the action, and 
a sale under the decree against them 
all will dispose of the whole title’’). 

[b] Evidence as to adverse pos- 
session.—On a petition to enforce a 
mortgage lien, which alleges that the 
legal title is in one C, from whom 
the mortgagor purchased by title 
bond, evidence showing that the 
mortgagor has acquired title by ad- 
verse possession is not admissible 
against C who denies the sale to the 
mortgagor. Creech v. Abner, 106 Ky. 
239, 50 SW 58, 20 KyL 1812. 

94 Elias v. Verdugo, 27 Cal. 418. 

[a] A written application for a 
loan to be secured by mortgage, made 
by a husband and wife, which states 
that the land offered as security is 
not their homestead, and where it 
appears by competent evidence that 
they do not live on the land, is ad- 
missible, in a suit against their heirs 
to foreclose as a declaration tending 
to show that, if the land was ever a 
homestead, it had been abandoned. 
Bowman y. Rutter, (Tex. Civ. A.) 47 
SW 52. 

95. Lemert v. Robinson, 7 Kan. A. 
756, 58 P 485. 

96. Weight and sufficiency of evi- 
dence: 

In general see Evidence §§ 1730-1806. 

See also Equity § 707 1/11. 

As to: 
Consideration see supra § 214, 
Execution, etc., of mortgage see 
supra §§ 299, 300. 
Payment ‘see supra § 918. 
Validity of mortgage see supra 
§ 331. 
In action or proceeding: 
By or against assignee see Supra 
§ 737. 
For distribution of proceeds see in- 
fra § 2038. 
To establish conflicting rights see 
supra § 562. 
To obtain writ of possession see 
supra § 1213. 
To set aside sale see supra § 1397. 
To show mortgage or deed see su- 
pra §§ 123-128. 

97. See Equity § 707 1/11. 

98. Miller v. Mandel, 174 Ill. A. 
166, 171 [aff 259 Ill. 314, 102 NE 760] 
(“to overcome the presumption aris- 
ing upon the execution and delivery 
of the papers’’). 

[a] A party claiming to be the 
equitable owner of premises standing 
in the name of an opposing party 
must establish his contention by 
clear and convincing proof. Citizen’s 
“State Bank v. Christianson, 30 N. D. 


182, 152 NW 346 (evidence insuffi- 
» cient). 
[b] Clear and convincing evidence 


is required to establish a parol agree- 
ment subsequent to the mortgage 
varying its terms. Hungerford v. 
Snow, 129 App. Div. 816, 114 NYS 127, 
1 NYCivProcNS 115 [rearg den 132 


[42 C. J.—8] 
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Like- | caution.® 


And where 


In consider- 


App. Div. 949 mem, 118 NYS 1114 
mem] (evidence insufficient). 

{c] FBroof of a set-off in an action 
of foreclosure must be made with de- 
tail and precision. Cahill v. Lauf, 
133 Ill, A. 607 [aff 231 Ill. 220, 88 NE 


$554. 

99. Forfeitures generally see 
Fines, Forfeitures, and Penalties 
§$§ 43-71. 


1. Kuhlimeyer v. Butz, 215 Ill, A. 
414 (evidence insufficient). 

2. See Evidence §§ 1730-1806. 

3. See infra this section; and §8§ 
1672-1679. 

[a] That the denial by one party 
is less emphatic (1) than the affirm- 
ance of the other party is not to be 
considered in weighing their testi- 
mony respectively. Beason v. John- 
ston, 194 Iowa 1100, 1103, 191 NW 
311 (“We have no meter for the 
measuring of emphasis. If we had, 
we should hesitate to permit a wit- 
ness to increase the weight of his 
evidence ‘by the force or repetition 
of his statement”). (2) But circum- 
stances in evidence may corroborate 
the latter so that his testimony will 
prevail. Beason vy. Johnston, supra. 

[b] Elements of improbability in 
testimony (1) justify its rejection, 
although there is no testimony in 
contradiction of it. Hope y. Bashor, 
99 Kan, 804, 168 P 463. And see 
Equity § 707 1/11 text and note 17; 
Evidence § 1791 text and note 35 et 
seq; Moore on Facts § 141. (2) But 
improbability in testimony may not 
be equal to the improbability that the 
testimony in opposition is untrue. 
Marsh v. Vanness, 75 N. J. Eq. 607, 
74 A 47, (8) Improbable testimony 
(see Evidence § 1752) uncorroborated 
is insufficient to overcome a strong 
presumption of fact to the contrary. 
Cameron vy. Culkins, 44 Mich. 531, 7 
NW 157. See HMvidence § 88. (4) In 
a conflict of testimony that which is 
the more reasonable and probable 
should prevail. Bowman v. Sims, 
(Ark.) 184 SW 853; Jewell v. Logs- 
don, 200 Iowa 13827, 206 NW 136; 
Felder v. Leftwich, 123 La. 931, 49 §S 
645; Wilcox v. Schissler, 55 Mont. 
246,175 P 889. 

{[c] Vague and indefinite testi- 
mony (1) was not sufficient to over- 
come the positive testimony of two 
witnesses, one of whom had no in- 
terest whatever in the case. Pearson 
v. Vance, 85 Ark. 272, 107 SW 986. 
(2) And uncertainty and vagueness 
of a party’s testimony make it in- 
sufficient to establish a fact which 
he has the burden to prove. Nelson 
v. Miller, (lowa) 190 NW 897; Duvall 
v. Coale, 1 Md. Ch. 168. 

[d] That the testimony of wit- 
nesses is weakened on cross-examina- 
tion is a circumstance against the 
weight of it. Wayland. Bank v. 
Staidley, (lowa) 172 NW 9; Reynolds 
v. Britton, 102 App. Div. 609, 92 NYS 


Bias of witnesses. 
tance on the testimony of persons who were appar- 
ently interested in the establishment of his conten- 
tion by the party for whom they testified.* 
mony of a witness who comes to cut down and 
destroy a security for money which he has either 
passed himself or aided others in passing should be 
received with jealousy and examined with great 
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The court placed little impor- 


Testi- 


Inspection of a mortgage’ may make it clearly 
appear to the court that no change has ever been 
made in the description of property therein set 
forth,’ and that the signature to the mortgage does 
not indicate any abnormal condition of the writer.® 

[§ 1672] c. Credibility of Witnesses and of Tes- 
timony in General. 
nize the fact that the court below, which heard the 
testimony and saw the witnesses, had a superior op- 
portunity to judge of their credibility.® 


An appellate court will recog- 


But a find- 


2M atin LS aN WW 5p Leemeny, 76 Ns 
1106 mem]. And see) Witnesses [40 
Cyc 2477 text and note 47]. 

[e] Inconsistent conduct of wit- 
ness.—Testimony of a witness may 
be overcome by evidence of contrary 
conduct on his part. Mortimer v. 
McMullen, 202 Ill. 413, 67 NE 20; 
McAllister v. Compton, 71 Ill. 170; 
Long’ v. Coffman, (231 JTI> -Ac’ 7265; 
Maddox v. Rowe, 154 Ky. 417, 157 
SW 714; Cook v. Weigley, 67 N. J. 
Eq. 716, 57 A 805, 63 A 1118; Herr v. 
Hoy, (N. J. Ch.) 87 A 452; Gardner 
v. Winterson, 17 App. Div. 630, 45 
NYS 590 [aff 162 N. Y. 604 mem, 57 
NE 1110 mem]; Smith v. Mould, 87 
Misc. 199, 149 NYS 552 [aff 170 App. 
Div. 930 mem, 154 NYS 783 mem]; 
Myers v. Grey, 122 NYS 1079. See 
also Moore on Facts §§ 1139-1141. 

{f] Memory of witnesses.—(1) It 
would be next to impossible for a 
witness to recall the exact language 
used in a conversation many years 
before (Winston v. Armstrong, 74 
Nebr. 604, 104 NW 941; and Evi- 
dence § 321) (2) where it could not 
be presumed that he _ especially 
charged his memory with the conver- 
sation (Winston v. Armstrong, su- 
pra). (8) The supreme desire of a 
party that a fact should be as he 
testifies may lead him honestly to 
believe that it did occur when 
reality it was not the truth, 
son v. Graham Bros. Co., 
274, 185 SW 853, 858. And see Evi- 
dence § 1772; Moore on Facts § 826. 

{g] Circumstantial evidence fre- 
quently outweighs opposing testi- 
mony. Hughesville Bank v. Fricke, 
215 Mo. A. 614,°256 SW 1097; Wage- 
ner v.' Kirven, 47 S.C. 347, 25 SH 
130. Weight of circumstantial evi- 
dence generally see Evidence § 1792. 

{h] Nonproduction of witnesses.— 
Where a party does not produce a 
witness whose testimony would 
strongly corroborate his own, if the 
latter were true, the unexplained ab- 
sence of the witness is a circum- 
stance against the party’s testimony. 
Kimmell v. Caruthers, (Ky.) 1 SW 2; 
Bernheim vy. Woodman, 213 App. Div. 
400, 211 NYS 47; Fox v. Bainbridge, 
151 ‘App: Div. 51/0, 135, 9NYS" 926% 
Wimer v. Smith, 22 Or. 469, 30 P 
416. And see Evidence §§ 56, 1784. 

4 Sheldon First Nat. Bank v. 
Arntson, 27 N. D. 242, 145 NW 1056. 
And see Witnesses [40 Cyc 2651 note 
85 et seq]. 

. ee McDaniels v. Sav ite 
279. 

6. Inspection evidence generally 
See Evidence §§ 863-899. 

7 Witt v. Rice, 90 Iowa 451, 57 


NW 951. 

8 Polley v. Polley, 66 App. Div. 
609, 72 NYS 856. 

9. Ill—Long v. Coffman, 231 Ill. 
A. ee Hessling vy. Petillion, 186 Ill. 
Anat. 


Barnum, 
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ing of the trial court will be reversed where it is 
contrary to every reasonable probability that can 
be drawn from the testimony,° especially where that 
court did not decide between witnesses because of 
anything in their demeanor but rather upon the 
probabilities of the conflicting statements.11. The 
manner of witnesses on the stand!” is a direct aid 
in determining their credibility,!? and may convince 
the court that their story is not fabricated.14 The 
court may be so unfavorably impressed with the 
statements of witnesses as to be unwilling to give 
them eredence where contradicted by other evi- 
dence.1® 

[§ 1673] d. Mortgage and Debt.’ A prima facie 
case in foreclosure may be made by the introduction 
of a mortgage and the note secured by it.'?7 The 
production of a mortgage, regular on its face and 
duly acknowledged, is sufficient evidence of its sig- 
nature and execution, in the absence of contradictory 
evidence,® and a recital of indebtedness in the 
mortgage is prima facie evidence of that fact and 
sufficient until disproved,1® and where notes are 

Iowa.—Nelson v. Miller, 190 NW 
497; Cambria Sav. Bank v. Lanier, 
135 Iowa 280, 112 NW _774. See 
Foster v. Kellogg, 195 NW 350, 351 
(“With the witnesses before it the 
trial court failed to find ...and we 


are not inclined to disturb 


finding”’’). 
Mich—Ann Arbor Sav. Bank _ v. 
Ellison, 113 Mich. 557, 71 NW: 873; 


that [ec] 


not be 


MORTGAGES \ 


—After judgment 
suit, it is too late for the mortgagor 
to object that plaintiff did not file or 
exhibit any mortgage showing that 
he had a lien on the land. 
Webb, 71 SW 526, 24 KyL 1382. 

Secondary evidence of mort- 
gage.— (1) Where the mortgage can- 
produced, 


produced and put in evidence which correspond on 
their face with those recited in the mortgage, no 
further proof of their execution or of their identity 
is required until defendant presents countervailing 
evidence,”° although it has been held that, where the 
law has not been changed by statute, the party offer- 
ing in evidence an unrecorded instrument, the exe- 
cution and delivery of which has been denied by, 
the opposing party in his pleading, must, if objec- 
tion is made, prove the genuineness of the purported 
signature to the instrument.*' But all these facts— 
for example, the mortgagor’s signature to the securi- 
ties,?? or an agent’s authority to execute the mort- 
gage**—if met by defendant’s evidence, must be 
established by a fair preponderance of the evi- 
dence.24 Where the statute authorizes foreclosure 
of a mortgage by the owner of the debt secured, it, 
is not necessary for the latter to produce the mort- 
gage. 

Amount due. The amount presently due under 
the mortgage if this is disputed,?° and the rate of 


interest if there is conflicting testimony concerning 
in a foreclosure; NE 417; Ording v. Burnet, 178 Ill. 
28, 52 NE 851; Brown v. McKay, 151 
Ill, 315, 37 NE 1037;, Pogue v:-Clark, 
25 Tl» 3515.Cahill vy, Laufts 38sec eae 
607 [aff— 231. I11.,.220, 83. NE 155]; 
Loughridge v. Northwestern Mut. L. 
Ins. Cos. 79 oTll.«'A.2 223) aWiolcobemv 
Lake View Bldg., ete., Assoc., 59 Ill. 
A. 415; Mixer v. Bennett, 70 Iowa 


James v. 


drafts produced 


[§§ 1672-1673 


Cameron v. Culkins, 44 Mich. 531, 7 
NW 157. 

N. D.—Sheldon First Nat. Bank v. 
Arntson, 27 N. D. 242, 145 NW 1056. 

Or.—Lovelace v. Dwyer, 65 Or. 113, 
131.P 1028, 

S. C.—Moon v. Center, 1383 S. C. 51, 
130 SE 549. 

S. D.—Mead v. Mead, 28 S. D. 131, 
132 NW 701. 

Can.—Morgan v. Dominion Perma- 
nent Loan Co., 50 Can. S. C. 485, 518, 
22 DomLR 163, 7 WestWkly 844 (per 
Dd J) « 

See also Appeal and Error § 2833 
text and note 38; §§ 2853, 2868. 

10. Sheldon First Nat. Bank v. 
Arntson, 27 N. D. 242, 145 NW 1056. 
And see Appeal and Error § 2837. 

11. Moore v. McDonald, 53 N. S. 
489, 492. 

12. Demeanor of witnesses gener- 
ally as affecting credibility see 
Moore on Facts §§ 991-1005. 

13. Ann Arbor Sav. Bank v. Elli- 
son, 113 Mich. 6557, 71 NW _ 873; 
Cameron v. Culkins, 44 Mich. 531, 7 
NW 157. 

14 Lurch v. Holder, GNiv ds, Gh.) 
27 A 81 

15. Clark v. George, 85 Iowa 710, 
50 NW _ 553. 

16. Foreclosure of lost mortgage 
see Lost Instruments § 71 text and 
note 5. 

17. Watts v. Wright, (Iowa) 206 
NW 668 

18, Boudinot vy. Winter, 190 Ill. 
394, 60 NE 553 [aff 91 Ill. A. 106]; 
Ording vy. Burnet, 178 Til. 28, 52 NB 
851; Gray v. Bennett, (lowa) 105 NW 
377; Mixer v. Bennett, 10 Iowa 329, 
30 NW 587; Anglo- -American Land 
Mortg., etc., Co. v. Hegwer, 7 Kan, A. 
689, 51 P 915; Mecllhenny v. Binz, 80 
Tex. 1, 138 SW 655, 26 AmSR 705. 
And see supra § 1652 text and note 3. 

[a] Delivery.—The answer of a 
mortgagor to a bill of foreclosure, 
denying the delivery of the mortgage, 
is not of itself sufficient to overcome 
the presumption of delivery of the 
mortgage arising from the possession 
of the mortgage by the mortgagee, 
where the same was duly executed, 
acknowledged, and recorded. Com- 
mercial Bank y. Reckless, 5 N. J. Eq. 
650. 


{[b] Failure to produce mortgage. 


from the proper custody, and bearing 
indorsements in the handwriting of a 
solicitor showing that the mortgage 
deed was engrossed from them and 
was duly executed, are good secon- 
dary evidence. 
20 Eq. 238. (2) So also is a copy of 
the mortgage 
been furnished by the solicitor who 
held the original deed. Heath v. 
Crealock, L. R. 10 Ch. 22. 

19. Ala.—O’Conner v. Nadel, 117 
Ala.595, 23 S 532. 


Cal.—Whitney vy. Buckman, 13 Cal. 


536. 

Conn.—Rabinovitz v. Marcus, 100 
Conn: 86,123, A; 21, 24 [eit Cyc]. 

3 Ill.—Schnadt v. Davis, 84 Ill. A. 

69. 

Kan.—Andrews v. Reed, 48 P 29. 

N. Y.—Gamble v. Lewis, 88 Misc. 
139, bo NYS 778. 

[a] Illustration.—Where there was 
no bond or bond clause in a mort- 
gage, but it provided that the 
grantor, in consideration of four hun- 
dred and fifty dollars to her duly 
paid, had sold, etc., and also that the 
grant was intended as security for 
the payment of four hundred and 
fifty dollars, to be paid one year 
from date of the instrument, with 
interest, and the conveyance should 
be void if such payment was made as 
specified, such provision evidenced an 
implied contract by the grantor to 
pay the mortgagee four. hundred and 
fifty dollars one year from the date 
of the mortgage, with interest, and 
hence the introduction of the mort- 
gage in evidence, with proof of the 
interest due, ‘constituted a prima 
facie case, without evidence of non- 
payment, payment being an affirma- 
tive defense, the burden of proving 
which was on defendant. Gamble v. 
Lewis, 88, Misc.. 139,.151,; NYS, 778: 
Burden of proving payment on de- 
fendant see supra § 1652 text and 
note 34. 

[b] Contradictory averments. — 
Where the bill sets out a mortgage 
apparently valid for the whole sum 
expressed in it, and then avers that 
it was given in part to secure future 
advances, defendant cannot rely on 
one of these averments as an admis- 
sion and exclude the other. Craig v. 
Tappin, 2 Sandf. Ch. (N. Y.) 78. 

20. Dean y. Ford, 180 Ill. 309, 54 


Waldy v. Gray, L. R.: 


purporting to have: 


329, 30 NW 587; Bruce v. Wanzer, 18 
S. D. 155, 99 NW 1102,.112 AmSR 
788. And see infra § 1674. 

[a] Thus, in actions to foreclose 
several mortgages, it is sufficient to 
make out a prima facie case in favor 
of .mortgages, which appear to be 
senior on the record, to show that 
Such mortgages were given for 
money loaned, to introduce the notes 
and mortgages, and prove nonpay- 
ment and recording of the mortgages. 
Watson vw. Barnard, 105 Wash. 536, 
AT SB Aes 

21. Stoddard v. Lyon, 18 S. D. 207, 
99° NW? 1116: 

22. Alabama L. Ins, ete, Co. v. 
Pettway, 24 Ala. 544; Damman v. 
NEE ele et 126 Iowa 327, 101 NW 

23. Crescent City Bank v. Blanque, 
32 La. Ann. 264. 

24. Ala.—Judson v. Emanuel, 1 
Ala. 598. 5 

Cal.—Anglo-Californian Bank _ v. 
Cerf, 147 Cal. 393, 81 P1081; Wise 
v. a ay 42 P5738. 

Ill.—Walker v. Pritchard, 121 Ill. 


221, 12 NE 336. 
Genett, 120 Mich. 


Mich.—Wood vy. 
222, 79 NW 199. 

N. Y.—Huntington v. Kneeland, 
102 App. Div. 284, 92 NYS 944 [aft 
187 N. Y. 568 mem, 80 NE 1111 mem]. 

Okl.—Benn vy. Trobert, 76 Okl. 184, 
184 P 595. 

S. D.—Merager v. Madson, 19 S.D. 
400, 103 NW _ 650; Deindorfer v. 
Bachmor, U2 S sas 285, 81 NW 297. 

Eng.—Inman vy. Parsons, 4 Madd. 
271, 56 Reprint 706. 

[a] Uncontradicted testimony for 
plaintiff justified a decree in his fa- 
vor. McKone v. McConkey, 90 Okl. 
290,217 P. 383, 

[b] Evidence held sufficient to 
show a large 
mortgagor to plaintiff warranting the 
foreclosure. Schroeder v. Arcade 
Theater Co., 175 Wis. 79,184 NW 542, 
71 A 509. 

26. Ill.—Archibald v. Banks, 203 
Ill. 380, 67 NE 791. 

Ind.—Brake v. Sparks, 117 Ind. 89, 
19 NE 719. 

La.—Sanders v. Dosson, 3 La, Ann. 


587. 


For later cases, developments and changes In the law see cumulative Annotations, same title, page and note number, 


indebtedness of the’ 


Pettus v. Gault, 81 Conn, 415, 


Md.—Shipley v. Fox, 69 Md, 572, 16 
| A 275. Aue t z 


De ap Rs 


~ §§ 1673-1674] 


it,27 must be established by a preponderance of evi- 


dence. 
' Extension of time for payment. 


that plaintiff agreed to extend the time for payment 
of the mortgage debt?® must also be established by 


_ preponderance of evidence.”° 


Subsequent grantee’s assumption of mortgage. 
The fact that a grantee of the mortgaged premises 
assumed and agreed to pay the mortgage, if dis- 
puted, must be established by proof sufficient to 
— overcome his evidence in denial of his liability.?° 

- No action at law for recovery of debt. Where it 
is by law required to be shown that no proceedings 


Nebr.—Marshall v. Roe, 20 Nebr. 
307, 30 NW 59. 
ING de rer vy. Eloy, “(Ch.)* ot yA 


452: 

N. Y.—Constant v. Rochester Univ., 
111 N. Y. 604, 19 NE 631, 7 AmSR 
769, 2 LRA 734. 

Eng.—Caldecott v. Williams, 10 L. 
J. Exch. Eq. 26. 

{a] Tax receipts and tax certifi- 
cates, showing payment of taxes by 
the mortgagee, which he had the 
right to pay on the mortgagor’s 
failure to do so, and add the amount 
to the mortgage debt, are sufficient to 
sustain a decree in his favor, as to 
the amount of such taxes, where not 
contradicted successfully by defend- 
ant’s evidence. Lloyd v. Davis, 123 
Cal. 348, 55 P 1003; Knox v. Galligan, 
21 Wis. 470. 

[b] But the evidence may be suf- 
ficient to sustain (1) a finding of the 
amount due (National L. Ins. Co. v. 
Donovan, 238 Ill. 288, 87 NE 356; 
Sanford v. Lundquist, 80 Nebr. 414, 
118 NW 129, 18 LRANS 633), (2) 
although there is a good deal of 
conflict and doubt upon the point 
(Applegate v. Moore, 146 Ky. 267, 142 


SW 381). 

27. Phillips v. Crips, 108 Iowa 605, 
79 NW 373. 

28. See supra §§ 952, 1041 et seq 
in 41: C.J. 

29. Good v. Woodruff, 208 Ill. A. 
147. 

20. Conn.—Rabinovitz v. Marcus, 


100 Conn. 86, 123 A 21, 24 [cit Cyc]. 

Ill. Brosseau v. Lowy, 209 Ill. 
405, 70 NE 901. 

Mich.—Grover v. Bishop, 138 Mich. 
505, 101 NW 627. 

N, J.—Vise v. Fuller, 29 N. J. Ea. 
257. 

Tex.—Mitchell v. National R. Bldg., 
etc:, Assoc., (Civ. A.) 49 SW 624. 

[a] Delivery and. acceptance of 
deed.— Where, by the terms of a deed, 
the grantee assumes a debt secured 
by mortgage on the land, and the 
grantee denies the debt and the de- 
livery of the deed, it is necessary, 
to bind him, that the proof should 
show an actual delivery, but if this 
is shown, and it appears that he re- 
tained the deed, his acceptance of it 
may be presumed; and very clear 
proof will be required where the 
property conveyed is of much less 
value than the encumbrance alleged 
to have been assumed. Stuart v. 
Hervey, 36 Nebr. 1, 53 NW 1032. 

[b] Evidence was held sufficient 
to show that remote grantees as- 
sumed payment of the mortgage, 
notwithstanding their grantor, who 
took immediately from the mort- 
gagor, had not assumed payment. 
Corkrell v. Poe, 100 Wash. 625, 171 
P 522, 12 ALR 1524. 

[ec] Evidence of  nonliability.— 
Evidence was held to substantiate 
allegations in the answer in a fore- 
closure suit that a stipulation in a 
deed by which defendant assumed 
and agreed to pay a mortgage on the 
property, not then of record, was in- 
serted by fraud and without his 
knowledge. Wilcox v. El Banco 
Popular de Economias, 255 Fed. 442, 
166 CCA 518 [app dism 255 U. S. 72, 
41 ae 312, 65 L. ed. 510]. 

31. 


See supra § 1617 text and 
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at law have been taken for the recovery of the debt 
secured by the mortgage,*t the mere introduction 
in evidence of the note and mortgage is not sufficient 
for this purpose, but plaintiff must establish the 
fact, at least prima facie, by other evidence.*? 


By force of statutes and a denial in a sworn plea*? 


note 1. 

32. Insurance Co. of North Amer- 
ica v. Parker, 64 Nebr. 411, 89 NW 
1040; Woolworth v. Slater, 63 Nebr. 
418, 88 NW 682; Kirby v. Shrader, 
58 Nebr. 316, 78 NW 616; Vradenburg 
v. Johnson, 3 Nebr. (Unoff.) 326, 91 
NW 496; Luce v. Sorensen, 2 Nebr. 


(Unoff.) 760, 89 NW 1025; Massa- 
chusetts Mut. L. Ins. Co. v. Smith, 
2 Nebr. (Unoff.) 628, 89 NW 595; 
Klingenfeld v. Houghton, 1 Nebr. 
(Unoff.) 868, 96 NW 76. 

» [a] Thus, where the mortgage 
subsequent to maturity has been 


owned by successive persons, plain- 
tiff should at least make prima facie 
proof that no such action has been 
commenced by any of such persons. 
Ty ons v. Allen, 88 Nebr. 41, 128 NW 

[b] Evidence sufficient.—In an ac- 
tion to foreclose a mortgage, the evi- 
dence showed that the amount speci- 
fied in the bond had been actually 
paid to the mortgagor at the execu- 
tion of the mortgage; that plaintiff 
had received from the mortgagor 
payment of a sum of money, a part 
of which was applicable to the pay- 
ment of the principal of the bond, 
and that, after deducting such 
amount from the principal, the re- 
mainder was due and payable. It 
was held that such evidence war- 
ranted'a finding that no other pro- 
ceeding had been instituted to col- 
lect the amount due on the bond and 
mortgage, from which anything had 
been received that could be credited 
thereon. Riesgo v. Glengariffe Realty 
Co., 116 App. Div. 414, 101 NYS 832, 
38 NYCivProc 407 [aff 194 N, Y. 600 
mem; 88 NE 1130 mem]. 

33. As to such statute see Bills 
and Notes § 1233. 

34. Sulzby v. Palmer, 196 Ala. 645, 
651, 194 Ala. 524, 70 S 1, 4 (‘We have 
two statutes pertaining to the proof 
of written instruments, which are 
applicable and pertinent, reference to 
which is necessary to a correct de- 
cision of this case. These statutes 
are §§ 3967 and 3374 (as amended, 
Acts 1909, p. 14) of the Code of 1907. 
The effect of the first, is to provide 
that the proof of a written instru- 
ment the foundation of the suit, is 
not an issuable fact, unless the exe- 
cution thereof is denied by an ap- 
propriate sworn pleading, a_ plea, 
answer, etc. If the execution of such 
instrument be denied by such plead- 
ing, then the burden is on the pro- 
ponent to introduce proof of the 
execution of such instrument; this 
burden, by’virtue of § 3374 of the 
Code, he prima facie discharges by 
offering the instrument in question, 
duly recorded as provided by § 3374 
of the Code. This is not, however, 
conclusive proof of the execution, but 
only prima facie. In the event of a 
note and mortgage, as in this case, 
both being the foundation of the suit, 
the mortgage being recorded but not 
the note, and the execution of both 
being denied by a sworn plea, as in 
this case, the introduction of the 
mortgage, recorded as provided by 
the statute, would discharge the bur- 
den of proof as to the execution of 
the mortgage, but not as to the note, 
which was not recorded but was 


the introduction of a. recorded mortgage may be 
sufficient prima facie proof of its execution, but not 
proof of the note secured by the mortgage.** 

[§ 1674] e. Production of Note or Bond.** 
cording to the general rule,** in proceedings to fore- 
close a mortgage securing a note or bond, it is 
imperatively necessary for plaintiff to’ produce the 


Ac- 


merely referred to in the mortgage. 
Such was the holding of this court 
in the case of O’Bannon v. Myers, 36 
Ala. 551, 76 AmD 335, and in the 
case following that of Scott v. Cot- 
ten, 91 Ala. 623, 8 S 783. It is said 
in these cases that the recital of an 
instrument, in another, is, as a gen- 
eral rule, primary and conclusive evi- 
dence of such instrument; yet it is 
not sufficient in a case like the one 
in hand, to overcome the sworn 
pleading denying the execution of 
the instrument to which reference is 
so made’’). 

35. Effect of sworn denial see su- 
pra § 1673 text and note 34. 

36. [a] But in Pennsylvania pro- 
duction of a bond accompanying a 
mortgage to secure it is not essential 
to the mortgagee’s right to foreclose 
the mortgage. Anderson v. Kern, 
259 Pa. 81, 102 A 427. And see 
Brownell v. Oviatt, 215 Pa. 514, 515, 
64 A 670 [overr in effect Tyson v. 
Seitz, 15 Pa. Dist. 702] (‘‘One of the 
errors assigned is that the mortgage 
was admitted in evidence without 
the accompanying bond. If the bond 
had been paid, its payment would 
have been a complete defense to the 
suit on the mortgage, but the burden 
was upon the appellant to show that 
it had been paid. The appellee’s suit 
was on the mortgage—a cause of ac- 
tion separate and distinct from that 
on the bond—though both were for 
the same debt. In proceeding on 
either it is not incumbent on a 
plaintiff to show that the other has 
not been paid. In an action on the 
bond, when the holder produces it, 
there is a presumption that the mort- 
gage has not been satisfied, and so in 
a proceeding on the mortgage 
against the land, there is a like pre- 
sumption that the bond has not been 
discharged. The objection to the 
offer of the mortgage without the 
bond was properly overruled’); 
Prouty v. Marshall, 36 Pa. Super. 
527, 528 (“A scire facias on a mort- 
gage is founded on the instrument 
itself, not upon the record of it. ... 
Hence the production of the mort- 
gage duly executed and acknowl-. 
edged, and having indorsed thereon 
the foregoing certificate of the re- 
ecorder, followed by proof of the 
mortgagor’s default in payment, the 
balance due and unpaid, and the 
terre-tennant’s possession, consti- 
tuted a prima facie case for the 
plaintiff’); Marshall v. Keller, 10 Pa. 
Cas. 464, 14 A 362 (a son with whom 
his mother and brother were board- 
ing, being indebted to them, executed 
a mortgage in favor of the mother, 
in which it was provided that upon 
thirty days’ default in the annual 
payment of interest on the balance of 
the mortgage debt remaining after 
deducting the boarding of the 
mother and brother ‘‘as per agree- 
ment between said parties of even 
date, and to which agreement this 
mortgage is subject,’ foreclosure 
should. be had. No proof was made 
of the contents of the agreement re- 
ferred to. The paper was last seen 
in the mother’s possession, and she 
died before suit. It was held that 
the failure to produce the agreement 
would not defeat the foreclosure). 
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note or bond, or account satisfactorily for the fail- 
ure to do so;*" and the fact that the execution of the 
note is admitted will not relieve complainant of the 
But this rule naturally 
does not apply where the production of a note or 
bond would be impossible, either because there 1s 
no such paper in existence,*® or because the mort- 
gagor has it in his own possession,*® or because it 
has been surreptitiously taken out of plaintiff’s pos- 
And it has been held that failure to pro- 
duce the bond secured is not fatal to an action of 
foreclosure where the mortgage itself expressly ad- 
mits the indebtedness and contains a covenant to 
pay the sum due,*” or where the court renders judg- 
ment of foreclosure by default after personal service 
on defendant;*? and that, where the bill or answer 
gives a detailed description of the lens, and the 
mortgagor does not deny the facts alleged and the 
liens to be as set forth, it is not necessary to require 
notes or bonds to be produced before entry of the 


necessity of producing it.?8 


session.*! 


decree of foreclosure.4* Recitals 


37. Ark.—Field v. Anderson, 55 
Ark. 546, 18 SW 1038; Pillow v. Sen- 
telle, 49 Ark. 430, 5 SW 783. 

Cal—Harlan v. Smith, 6 ‘Cal. 173: 

Conn.—Beers v. Hawley, 3 Conn. 
110. ' 

Fla.—Lenfesty v. Coe, 34 Fla. 363, 
16 S277, 26 Pla. 49, % S 2. 

Ill.— Dowden v. Wilson, 71 Ill. 485; 
Moore v. Titman, 35 Ill. 310; Lucas 
Vv. Harris, 20) Tliw65> IRossev.) Utter, 
15 Ill. 402; Santee v. Day, 111 Ill. A. 
495. 

Ky.—Harlan v. Murrell, 3 Dana 80. 

La.—Van Raalte v. Mission Cong., 
39% La, Ann.- 61:7, 2S) 1903} Miller v. 
Cappel, 36 La. Ann. 264; New Or- 
leans v. Pigniolo, 29 La. Ann. 835; 
Marionneaux v. Dardenne, 28 La. 
Ann. 457. 

Mich.—George v. Ludlow, 66 Mich. 
176) 9338) NW ©2695, Jtungerford. .v. 
Smith, 34 Mich. 300; Young v. McKee, 
13 Mich. 552. 

Mo.—Pharis v. Surrett, 54 Mo. A. 9. 

Nebr.—Stewart v. Hoagland, 3 
Nebr. (Unoff.) 142, 90 NW 1127. 

N. Y.—Bergen v. Urbahn, 83 N. Y. 
49. 

N. C.—Moffitt v. Maness, 102 N. C. 
457, 9 SH 399. 

S. C.—Chewning v. Proctor, 7 S. C. 


Bo pelite 
S. D—Stoddard v. L3in.  D: 
(EON PANS) 


Lyon, 
207, 99 NW 1116. 

Tenn.—Vaughn v. Tate, 
36 SW 748. 

W. Va.—Abney-Barnes Co. v. Davy- 
Pocahontas Coal Co., 83 W. Va. 292, 
98. SEH 298; Armstrong v. Painter, 75 
W. Va. 393, 83 SE 1027. 

[a] Reason for rule.—‘In fore- 
closure proceedings, the mortgagee 
must produce, in proof of his right, 

_ the bond, if there was one, or excuse 
non-production thereof. This 
rule is a precaution against injury 
arising from recovery on the mort- 
gage, after loss of all interest 
therein by assignment of the bond 
it secures.’ Armstrong v. Painter, 
75) W. Va, 3938, 399, 83 SHE 1027. 

[b] ht of assignor to object.— 
Where the foreclosure suit is brought 
by one claiming to be the owner of 
the mortgage and note by assign- 
ment, and the assignor is made a 
party and denies the assignment, the 
only question which the alleged as- 
signor is entitled to litigate is the 
superiority.of the assignee’s right to 
his own, and hence he is not entitled 
to complain that the assignee neither 
produces the original note secured by 
the mortgage nor accounts for his 
failure to produce it. Moreland v. 
Houghton, 94 Mich. 548, 54 NW 285. 

{e] If plaintiff produces the notes 
secured by the mortgage, and it ap- 
pears that he has controlled and had 
undisputed possession of the instru- 
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in a mortgage, 


ments for many years under claim of 
title thereto, these facts will sustain 
a finding that he is the owner 
thereof, notwithstanding they are 
indorsed payable to the order of a 
third person. Smith v. Potter, 90 
Nebr. 298, 133 NW 437, 438 [quot 
McCabe v. Reed, 88 Nebr. 457, 129 
NW 1019]. 

[d] In Porto Rico, where a mort- 
gage has been extended, production 
of the deed of extension is sufficient. 
Acala del Olmo v. Fernandez, 9 Porto 
Rico 443. 

[e] In Vermont (1) a mortgagee 
in an action of ejectment against the 
mortgagor must produce the note 
described in the condition of the 
mortgage. Edgell v. Stanford, 3 Vt. 
202. (2) But if the mortgagor has 
released the equity of redemption to 
the mortgagee, the note need not be 
produced. Marshall v. Wood, 5 Vt. 

50. 

38. Beers v. Hawley, 3 Conn. 110; 
Dowden y. Wilson, 71 Ill. 485. But 
see Anderson vy. Culver, 127 N. Y. 
377, 28 NE 32 (where the answer in 
a suit to foreclose a mortgage does 
not deny the execution of the bond 
and mortgage, but simply pleads pay- 
ment, plaintiff is not obliged to pro- 
duce the bond, in order to entitle him 
to recover). 

39. See cases infra this note. 

[a] Thus (1) where the mortgage 
recites an indebtedness of the mort- 
gagor on book account, without any 
reference to any bond or note as evi- 
dence of the debt, it will be inferred, 
in the absence of sufficient evidence 
to the contrary, that no bond or note 
was given, and a foreclosure may be 
decreed without an order requiring 
the production of a note or bond. 
Field v. Brokaw, 148 Ill. 654, 37 NE 
80. (2) Where the mortgage pur- 
ports to secure a note therein de- 
scribed, but the petition in fore- 
closure alleges that there was no 
such note, but that the mortgage was 
intended to secure future advances, it 
is competent for the court to decree 
foreclosure for the amount of such 
advances, without requiring produc- 
tion of the mythical note or excuses 
for its nonproduction. Moses v. Hat- 
field, 27 S. C. 324, 3 SH 538. 

40. Hawes v. Rhoades, 34 Ind. 79; 
Parkhurst v. Berdell, 1 Silv. Sup. 
386, 5 NYS 328. 

41. Massaker v. Mackerley, 9 N. J. 
Wq. 440, 445 (“The defendant did not 
doubt it. This he admits in his an- 
swer’’). 

42. Mixer v. Bennett, 70 Iowa 329, 
30 NW 587; Patterson v. Hall, 1, La. 
Ann. 108; Davis v. Mills, 18 Pick. 
(Mass.) 3894; Munoz v. Wilson, 111 
N. Y. 295, 18 NE 855; Bennett v. Hd- 
gar, 46 Misc. 231, 93 NYS 203. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 


[§§ 1674-1675 


given to secure a note, are sufficient to prove prima 
facie the execution of the note which the mortgage 
described and secured, so that production of the 
note and mortgage at the trial proved prima facie 
title in him.*® Where, on a bill to foreclose a mort- 
gage, neither the notes nor the mortgage disclosed 
that one of defendants, a signer, was a surety, the 
introduction of the notes in evidence made out a 
prima facie case for plaintiff as against defendant’s 
contention that he was only a surety.*® 
[§ 1675] f. Consideration and Validity. An an- 
swer setting up fraud against the mortgage, or alleg- 
ing that it is a forgery, or defending on the ground 
of want or failure of consideration, or other ground 
assailing the validity of the mortgage, may prevent 
the recovery of a judgment by plaintiff if not re-— 
plied to;** but if issue is taken on any such matter 
of defense, it must be established by satisfactory 
evidence preponderating over that adduced by plain- 
tiff.48 In a suit to foreclose a purchase-money mort- 
gage, where the defense is that the acreage was less 


43. Broquet v. 102 Kan. 
246, 169 P 1153: 

44., Dickerman y. Northern Trust 
Co., 176 UU. SP 181) 20 °SCeH 3115 44a 
ed. 423; Abney-Barnes Co. vy. Davy- 
Pocahontas Coal Co., 83 W. Va. 292, 
98 SE 298. 

[a] It suffices to protect the 
debtor to reauire the holders of such 
notes and bonds to produce them for 
adjudication of all questions con- 
nected therewith before the entry of 
the decree directing the distribution 
of the proceeds of sale. Abney- 
Barnes Co. v. Davy-Pocahontas Coal 
Co., 83 W. Va. 292, 98 SE 298. 

[b] In a suit to foreclose a trust 
deed, the bonds need not be produced 
until a decree of foreclosure is ren- 
dered. Northern Trust Co. v. Colum- 
bia Straw-Paper Co., 75 Fed. 936, 938 
[aff 80 Fed. 450, 25 CCA 549 (aff 176 
U.S. 181, 20 SCt 311, 44 Bi-edt 42300 
(“Toler v. Hast Tennessee, ete., R. 
Co., 67 .Fed. 168, appears to be in 
point, and to indicate the correct 
practice’). : 

45. Gibson v. Rea, 92 Kan. 262, 140 
P 893 (“When the plaintiff proved 
record title in the mortgagor and 
introduced the note and the , mort- 
gage with its indorsement in evi- 
dence he proved all the allegations 
of his petition which were essential 
to sustain a judgment for fore- 
closure. These principles are ele- 
mentary. The plaintiff could strike 
out or ignore as superfluous the alle- 
gations of the petition showing how 
he acquired title to the papers sued 
on, rely on the ultimate fact of own- 
ership, and prove that fact in the 
manner described’). And see supra 
§ 1652. 

46. 
591, 47 S 45. 

' 47. Farmers’ Nat. Bank v. Fletcher, 
40 Iowa 431; Alexander v. Doran, 13 
Iowa 2838. 

Necessity of replication see supra 
'§ 1638. 

48. See cases infra this note. 

[a] Fraud.—(1) Evidence held in- 
sufficient. Bacigalupi v. Cadamar- 
tori, 101 Cal. 671, 36 P 398; Mortimer 
v. McMullen, 202 Ill. 413, 67 NE 20; 
Witt v. Rice, 90 Iowa 451, 57 NW 
951; Case v. Hicks, 76 Iowa 36, 40 
NW 75; Simmons v. Reinhardt, 78 
SW 890, 25 KyL 1804; Kimmell v. 
Caruthers, 1 SW 2, 8 Kyl 538; Duvall 
v. Coale, 1 Md. Ch. 168; Cadiz Fourth 
Nat, Bank v. Craig, 1 Nebr. (Unoff.) 
849, 96 NW 185; Polley v. Polley, 66 
App. Div. 609, 72 NYS 856; Wasatch 
Min. Co. v. Crescent Min. Co., 7 Utah 
8, 24 P 586. (2) Evidence held suffit 
cient. Wilcox yv. Schissler, 55 Mont. 
246, 175 P 889; Lurch v. Holder, (N. 
Jes CiHe) crea ous ’ 

[b] False representations.—DHvi- 


Mosier, 


Campbell v. Hughes, 155 Ala. . 
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than agreed upon, the deficiency in acreage must 
be established by a clear preponderance of evi- 
dence.*® 

[§ 1676] g. Breach of Condition. Where the mort- 
gage and the collateral note or bond show on their 
face that the day for payment has passed, plaintiff 
may rely on this evidence as sufficient proof of the 
breach of condition;®°° and if defendant means to 
controvert it, as by showing an extension of the time 
of payment not yet expired, he must do so by clear 
and satisfactory evidence.®+ An agreement extend- 
ing the time of payment of the mortgage debt was 
not established by the qualified testimony of de- 
fendant as against plaintiff’s testimony in direct 
denial,®°? but evidence of an agreement to extend 
time of payment may be sufficient to establish the 
fact.5° Where defendant denies liability for interest 
on the mortgage debt by reason of a contract with 
plaintiff, he must prove such contract. On the 
other hand, where plaintiff’s right to maintain his 
action does not appear on the face of the papers, 
as where he claims a right to anticipate maturity 
in consequence of a partial default, or where he 
means to escape the effect of an admitted extension, 
he must support his ease by competent evidence, and 


dence held insufficient. Clark v. 
George, 85 Iowa 710, 50 NW 553; 
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128 NW 468; Arnot v. Union Salt Co., 
186 N. Y. 501, 79 NE 719. 
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a foreclosure will not be decreed where the testimony 
is conflicting and his right not elear.®® 

Payment of taxes.°* A certificate of the county 
clerk showing the deposit by a mortgagee of a cer- 
tain sum for the redemption of certain premises 
from a sale thereof for the taxes of a given year 
is prima facie evidence of the failure to pay such 
taxes.5? 

Support and maintenance.®® In an action for 
breach of a mortgage securing a bond whereby de- 
fendant agreed to furnish plaintiff a home and sup- 
port for life, the evidence was held to support a find- 
ing that plaintiff possessed sufficient intelligence to 
appreciate the effect of his improper conduct toward 
defendant, thus causing a forfeiture of his right to 
support under the bond.*® 

Waiver by plaintiff of his right to foreclose for 
a default by defendant must be clearly made to 
appear.°° 

[§ 1677] h. Payment. Payment, release, or satis- 
faction of the mortgage, being’ an affirmative de- 
fense,® defendant must establish it, as against 
plaintiff’s denial, by a clear preponderance of the 
evidence.®°* Uncontradicted testimony of both plain- 


vicious and threatening conduct to- 
wards his brother, and appreciate 


Cook v. Weigley, 67 N. J. Eq. 716, 57 
A 805, 63 A 1118; Wimer v. Smith, 22 
Or. 469, 30 P 416. 

-{c] Forgery.—(1) Evidence held 
insufficient. Cameron v. Culkins, 44 
Mich. 531, 7 NW 157; Bruce v. Wan- 
zer, 20 S: D: 277,.105-NW °282. (2) 
Evidence held sufficient. Ann Arbor 
Sav. Bank y. Ellison, 113 Mich. 557, 
71 NW 873; Wagener v. Kirven, 47 
S. C. 347, 25 SE 130. 

[dq Lobbying contract.—Evidence 
held insufficient. Reynolds v. Brit- 
ton, 102° App. Div. 609, 92 NYS 2 
[aff 184 N. Y. 551 mem, 76 NE 1106 
mem]. : 

{e] Insanity of mortgagor.—Evi- 
dence held insufficient. Jacobs v. 
Richards, 18 Beav. 300, 52 Reprint 
118, 5 De G. M. & G. 55, 2 Hq. Rep. 
299, 54 EngCh 46, 43 Reprint 790. 

{f{] Usury.—(1) Evidence held in- 
sufficient. McDaniels v. Barnum, 5 
Vt. 279.. (2) Evidence held sufficient. 
National Mut. Bldg., etc., Assoc. v. 
Retzman, 69 Nebr. 667, 96 NW 204. 

[g] Delivery of mortgage.—In 
proceedings to foreclose a mortgage, 
where it was actually in possession 
of the mortgagee at the time of trial 
and was introduced in evidence by 
him, the presumption that it came 
into his possession lawfully is suffi- 
cient to support a finding of delivery. 
Van Valkenburgh y. Oldham, 12 Cal. 
A. 572, 108 P 42. 

Want or failure of consideration 
See supra § 214. 


49. Stone v. Stone, 113 S. C. 233, 
101 SE 863. 
50, Cook: v. Hilliard, 9 Fed. 4; 


Sowarby v. Russell, 29 N. Y. Super. 
322, 4 AbbPrNS 238. 

51. Colo.—Jenks v. 
Colo. A. 421, 43 P 1045. 

Ill.—Becker v. Odell, 
345. 

Iowa.—Johnson v. 
NW 414. 

Minn.—Sime v. Lewis, 112 
403, 128 NW 468. 

N. J.—Cook v. Weighley, 67 N. J. 
Eq. 716, 57 A 805, 63 A 1118; Wor- 
rall v. Eastwood, 44 N. J. Eq. 277, 
a A 64)’ Rush. v. Rush, (Ch.)' 18°A 
ake 
NN. Y.—Arnot vy. Union Salt Co., 186 
Ben Y.- 502, .7:9) NE 719. 

i S. C.—Shirley v. Parris, 121.8. ¢. 
260, 113 SE 788. 

Extension of time generally see 
supra §§ 952, 1041 et seq. 

52. .Johnson v. Williams, (Iowa) 
190 NW 414, - 

53. Sime v. Lewis, 112 Minn. 403, 


Lehman, 7 
205 Ill... A. 
Williams, 190 


Minn. 


[a] But new evidence on a later 
trial produced a contrary result in 
the case last above cited. Arnot v. 
Union Salt Co., 133 App. Div. 490, 
117 NYS=1105- 

54. Johnson y. Argueso, 77 N. J. 
Eq. 377, 76 A 547 (evidence held in- 
sufficient to prove such contract). 

55. Iowa.—Beason v. Johnston, 
194 Iowa 1100, 191 NW 311. 

Kan.—Rogers v. Hodgson, 46 Kan. 
276, 26 °P 732. 


N. J.—Eastwood v. Worrall, (Ch.) 
2A 772% 

N. Y.—Briggs v. Weeks, 98 App. 
Div. 487, 90 NYS 853; Hadley v. 


Chapin, 11 Paige 245. 
Okl.—Rupard vy. Rees, 94 Okl. 

220 P 893. 

Man.—Hughes v. Rutledge, 10 Man. 


[a] Acceleration for failure to re- 
pair.—PHvidence held insufficient. Ru- 
pard v. Rees, 94 Okl. 49, 220 P 893. 

{[b] Circumstances corroborating 
plaintiff’s testimony.—In an action to 
foreclose a mortgage, in which’ the 
mortgagee claimed that the mort- 
gagor’s breach of condition, requir- 
ing him to pay taxes when due, ac- 
celerated the due date of the ‘mort- 
gage, the circumstances in evidence 
were held sufficient to corroborate 
defendant’s testimony that plaintiff 
had waived compliance with such 
condition, although plaintiff testified 
to the contrary. Beason v. Johnston, 
194 Iowa 1100, 191 NW 311. 

Acceleration of maturity generally 
see supra § 1025 et seq. 

Extension of time generally see 
supra §§ 952, 1041 et seq. 

56. See supra § 614 et seq. 

57. Brockway v. McClun, 243 Ill. 
196, 90 NE 3874. 

58. See supra § 353. 

59. Gray v. Gray, 111 Me. 419, 421, 
89 A 690 (“It clearly appears that the 
plaintiff is considerably below the 
normal person in mental capacity, and 
that his intelligence is much limited. 
But he knew how to perform common 
labor, to contract for and collect his 
wages, to make purchases for his 
needs and comfort, to obtain credit 
and extensions of credit, to discharge 
his obligations when due, and to 
leave his surplus earnings with his 
favorite sister for safe keeping. He 
testified at the trial in his own be- 
half, and certainly the record of his 
testimony does not indicate that he 
was so deficient in mental capacity 
and intelligence that he could not un- 
derstand the nature and effect of 


49, 


13 


coat pe ought not so to conduct him- 
self’). 

60. Doolittle v. Nurnberg, 27 N. D. 
521, 147 NW 400 (evidence of waiver 
insufficient). See generally Waiver 
[40 Cyc 263]. 

Waiver of foreclosure see supra 


§ 1118. 
61. See supra §§ 1530, 1624 et seq. 
oon U. S.—Irwin v. West, 50 Fed. 
3 


Ala.—Bickerton  v. 124 
Ala. 382, 27 S 502. 

Ark.—Byers v. Fowler, 14 Ark. 86. 

Cal.—Collins v. Maude, 144 Cal. 
289, 77 P 945; White v. Stevenson, 
144 Cal. 104, 77 P 828. 

Ga.—Kennedy v. Davis, 82 Ga. 210, 
8 SE 52. 

Ill—Haworth v. Huling, 87 Ill. 23. 

Ky.—List v. List, 82 SW 446, 26 
KyL 691. 

Mich.—Saenger v. Von der Heide, 
80 Mich. 152, 44 NW 1116; George v. 
Ludlow, 66 Mich. 176, 33 NW 169; 
Shattuck v. Foster, 32 Michy 427. 


Guttery, 


Minn.—La Crosse Nat. Bank v. 
aerate 37°°Minn. 126, 33 NW 
G 


Nebr.—Omaha L. & T. Co. v. Luel- 
ee 3 Nebr.” CUnoff.) 709/92" NW 
734. ‘ 

N. Y.—Durkin v. Markus, 107 App. 
Div.’.612, .94° NYS "75%; Dougias "vz 
Miller, 102 App. Div. 94, 92 NYS 514; 
Hetzel v. Easterly, 96 App. Div. 517, 


.89 NYS 154; Gamble v. Lewis, 88 
MiIScesLS OTS PEN YS BTS eee ra tt mie 
Pooles lb NYS (89S fafi 2133 Nery 


686 mem, 31 NE 628 mem]. 

Or.—Smith v. Leavenworth, 46 Or. 
463, 80 P 1010. 

S. C.—Montague v. Best, 69 S. C. 
280, 48 SE 248. 

W. Va.—Armstrong v. Painter, 75 
W. Va. 393, 83 SE 1027. 

Wyo.—Walter v. Kressman, 25 
Wyo. 292, 169 P 3. 

See also supra § 918. 

[a] Rule applied.—(1) A _ prior 
settlement between the debtor and 
creditor as to the amount of prin- 
cipal and interest then due will be 
held to be conclusive and to furnish 
a proper basis on which to compute 
the interest thereafter accruing. 
Haworth v. Huling, 87 Ill. 28. (2) 
Where defendant pleaded payment, 
and plaintiff offered in evidence the 
note and mortgage described in the 
petition, and defendant offered no 
evidence, a judgment for plaintiff was 


proper. Omaha L. & T. Co. v. Luel- 
ny 3 Nebr. (Unoff.) 709, 92 NW 
734. 
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tiff and defendant may support a judgment for 
plaintiff.®* 

[§ 1678] i. Title or Right of Plaintiff. In a fore- 
closure suit plaintiff must prove his ownership of 
the debt and mortgage before he is entitled to re- 
cover,°* and if they are lost the proof thereof must 
be clear.®> An admission on the trial by defendant 
that plaintiff is the owner of the note and mort- 
gage, although the admission is stated in the pres- 
ent tense, will be held to relate to the time of filing 
the petition, unless it appears that a different mean- 
ing was intended ;°¢ and the fact that plaintiff is the 
owner of the notes and the mortgage to secure the 
same may be sufficiently established’ by other evi- 
dence.*? 

Assignee®® or indorsee. The production by plain- 
tiff, at the trial, of a regular and formal written 
assignment to him of the note and mortgage is ample 
proof of his title thereto and of his right to bring 
the action,®® especially as against a third party who 
in no manner claims under the assignor,’® provided 
the assignment identifies complainant as the as- 
signee’+ and clearly shows that it applies to or 
includes the mortgage in suit.7? But if there is né 
assignment, the testimony may be wholly insuffi- 
cient to show that plaintiff is the owner of the 
-bond and mortgage which he seeks to foreclose.** 
In the ease of a negotiable note, a transfer by in- 
dorsement is sufficient evidence of title to it,“* and 
it has been held that the mere possession of the secu- | 


[b] Evidence of payment held in- 
sufficient.—Hughes v. Miller, 174 Ill. 
A. 293; Walter v. Kressman, 25 Wyo. 
292, 169 P 3: 

[c] Proof of payment in services. 
—Where the mortgagor claims to 


establish 
was instituted, 
the owner or 
notes, payment of 
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that, at the time the 
the mortgagee was 


gage was given to secure, foreclosure 
should not be decreed. 


[§§ 1677-1679 


rities is sufficient prima facie evidence of owner- 
ship of them.”® Evidence that the mortgagee be- 
queathed the mortgage and note to his daughter 
who assigned them to plaintiff, and that plaintiff 
ever afterward held possession of the same, is suffi- 
cient to justify a finding. that he owned the mort- 
gage debt.’® 

Receiver, guardian, or syndic. Where complain- 
ant sues as the receiver, guardian, or syndic of the 
mortgagee, he should support his title by putting 
in evidence the letters or other instrument evidene- 
ing his appointment.?7 

Mortgage taken by agent. Where an agent sells 


land and retains the mortgage taken for the price 


under a power of attorney, the principal may fore- 
close without introducing such power of attorney in 
evidence, if the mortgage itself contains a recital 
that the mortgagor recognizes the agent’s authority.’§ 

[§ 1679] j. Interests of Defendants. The title of 
the mortgagor, or of anyone succeeding to his in- 
terests, may be proved by the conveyances on which 
it rests.79 And uncontradicted evidence that defend- 
ant is the owner of the property mortgaged sustains 
a judgment of foreclosure against him, even though 
he had no deed of conveyance of it.2° Questions 
of notice to a subsequent purchaser, or of the bona 
fides of his purchase, are determinable upon extrane- 
ous evidence, which, however, must be clear and sat- 
isfactory.8t 


Ann, 181; Dosson v. Sanders, 12 Rob. 
238; Rowlett v. Shepherd, 7 Mart. N. 


suit 


in possession of the]!]S. 513; Nichol v. De Ende, 3 Mart. 
which the mort- ~ & ie See also supra § 737 in 
i hg Oi J 


Chestnut v. 70. 


have paid the mortgage by his serv- 
ices, and the mortgagee fails to meet 
the burden of showing that the mort- 
gagor had been paid for his services, 
and to make a complete exposition 
of the accounts between the parties, 
the mortgagor having kept no ac- 
counts, and the remedy on the note 
being barred by limitations, equity 
will not decree foreclosure after long 
delay. Webber v. Ryan, 54 Mich. 70, 
19 NW 751. 

{d] Proof of payment to deceased 
mortgagee.—A mortgagor who claims 
to have made a large payment to a 
deceased person shortly before his 
death, as a defense to an action to 
foreclose, but who fails to produce 
any receipt or voucher or indorse- 
ment, and shows no entry by deced- 
ent on his books, fails to sustain his 
claim. Wakeman vy. Akey, 29 Mich. 
308. 

{e] Proof of release.—A defense 
to a bill for foreclosure, setting up 
that when one of the defendants, a 
subsequent purchaser, had bought in 
a portion of the premises, an agree- 
ment was made between him and the 
mortgagee that the portion so pur- 
chased should be released from the 
mortgage on the payment of a cer- 
tain sum, and that such sum was 
afterward paid by the other defend- 
ants, is not supported by proof 
merely that some sort of a paper 
was given to complainant, the con- 
tents or provisions of which were 


uncertain, and which was _ neither 
witnessed nor acknowledged, nor 
drawn by a comparison with the 


terms of the PHOT EAS. Suhr v. Ells- 


worth, 29 Mich 


68. Price v. Rollow, 69 Okl. 42, 
169 P 1073. 
64. Applegate v. Moore, 146 Ky. 


- 267, 142 SW 381 (evidence sufficient) ;- 


Fox v. Bainbridge, 151 App. Div. 510, 


185 NYS 926 (evidence insufli- 
cient). 
[a] Where the evidence does not 


Robinson, 85 Fla. 87, 95 S 428. 
65. Eddy v. Campbell, 23 R. I. 192, 


an 702. And see Lost Instruments 
1 ° 
66. Wood v. Speck, 78 Nebr. 435, 


110 NW 1001. 
pede Metcalf v. Metcalf, 219 Ill. A. 

68. Assignment generally see su- 
pra §§ 653-739. 

69. Cal.—Lawrence v. Johnson, 131 
Cal. 175, 68 P 176; Burnett v. Lyford, 
93 Cal,.114,.28 P 855;.Richey v.’ But- 
ler, 40 Cal. A. 314, 180 P 652. 

Ill.—Cahill v. Lauf, 133 Ill. A. 607 
[aff 231 Ill. 220, 83 NE 155]. 
ee .—Compton v. Jones, 65 Ind. 

Mich.—Cooper y. Smith, 75 Mich. 
247, 42 NW 815. 

Minn.—Bloomer vy. Burke, 94 Minn. 
15, 101 NW 974; Wilcox v. Davis, 4 
Minn, SS di 

H.—Platts v. Auclair, 79 N. H. 
Hughes, 


N. 

ee 108 A 167 
Y.—Redmond v. 151 
eee Div. 99, 185 NYS 8438. 

Wis.—Reichert v. Neuser, 93 Wis. 
513, 67 NW 939; Leary v. Leary, 68 
Wis. 662, 32 NW 623. 

[a] Assignment lost or destroyed. 
—Where defendant has admitted that 
the mortgage, which has been de- 
stroyed by fire, was executed and as- 
signed, he cannot object on the 
ground of want of sufficient proof of 
the contents of thé mortgage and 


assignment. Chickering v. Fullerton, 
90 Ill. 520. 
[b] In Louisiana authentic evi- 


dence is required to authorize the is- 
suing of an order of seizure and sale 
for foreclosure of a mortgage, that 
is, evidence created by a notarial act 
or acknowledged before a notary or 
other competent public officer; and it 
must be complete so far as it relates 
to the debt. Hence where a note se- 
cured by mortgage is assigned, the 
assignment must be proved by au- 
thentic act. Fellows v. Jeter, 10 La. 


Sandys v. Robinson, 26 §. D. 

281, 128 NW 484. 
71. Cooper v. Smith, 75 Mich, 247, 
42 NW 815. : 
2 


72. Lashbrooks v. 
Mich. 124, 17 NW 723. 

72. %$Harris v. Barrett, 75 N. J. Eq. 
386,.72 A 956 (decree denying fore- 
closure). 

74. Cassinella v. Allen, 168 Cal. 
677, 144 P- 746; Eyermann v. Piron, 
151 Mo. 107, 52 SW 229; Corn Exch. 
Nat. Bank v. Jansen, 70 Nebr. 579, 
97 NW 814; Stark v. Olsen, 44 Nebr. 
646, 63 NW 8387. 

75. Cullum v. Batre, 2 Ala. 415; 
Magel v. Milligan, 150 Ind. 582, 50 
NE 564, 65 AmSR 382; Michigan Mut. 
L. Ins. Co. v. Klatt, 2 Nebr. (Unoff.) 
870, 872, 90 NW 754, 92 NW 3825. 

[a] In Louisiana, however, the 
title of a holder of a note, whether 
transferred by blank indorsement or 
by delivery, when the instrument is 
payable to bearer, is in both in- 
stances a matter en pais, if unsup- 
ported by authentic evidence; and 
the holder, without the aid of such 
evidence, cannot legally proceed in 
the via executiva on a mortgage 
given to secure payment. Lee vw 
Dearmond, 4 La. 320. 

76, Cullman vy. Bottcher, 58 Minn.. 
381, 59 NW 971, 


Hatheway, 


77. Chaffe v. Carroll, 35 La. Ann. 
115; Dosson vy. Sanders, 12 Rob. 
(La.) 2388. 

78. Snow v. Trotter, 3 La. Ann, 


268 [foll Ardoino v. Hulse, 158 La. 


997, L0b-S 4in 
79. Brunson v. Henry, 152 Ind. 
310, 52 NE 407; Stockwell v. State, 
101 Ind. 1; Slusher v. London First 
Nat. Bank, 76 SW. 1, 25 KyL 462; 
Dorenberg v. Ockerman, 130 Mich. 
23, 89 NW 579. 
soe 430 Perkins v. Robinson, (Ky.) 124 
81. Beewven v. Crow, 
(Iowa) 520; Grosvenor vy. 
54 Mich. 194, 19 NW 951; 
Paul, 17 NYS 420. 


4 Greene 
Harrison, 
Smith v. 


& 
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§ 1680] 


[§ 1680] L. Injunction’? and Receivership*s3— 
1 Nature or Object of, and Right to, Remedy—a. 
In General. The reasons for appointing a receiver of 
mortgaged property pending foreclosure is either 
to preserve the corpus of the estate from deteriora- 
_tion** or to sequester the rents and profits to make 
As to the former 
reason, if it is shown that the property is in dan- 
ger of being wasted or materially injured, a receiver 


good an anticipated deficiency.®5 


may be appointed to preserve it ;¢ 
outside the scope of proceedings 


appoint a receiver to manage or work the property,8? 
or to make it productive or increase its profitable- 
_ness.$° As to the latter reason for a receivership, 
the object is to divest the rents and profits from the 


mortgagor and invest them in the 
his rights thereto exist,°® who, by 


of a receiver, acquires a specific equitable lien on 


- $2. Injunction: ~ 
Before default see supra § 638. 

On foreclosure: 

; By entry and possession see supra 
~§ 1328. 
Of railroad mortgage see Railroads 
[33 Cyc 312]; Street Railroads 
[86 Cye 1444]. 

Restraining exercise of power of sale 

see supra §§ 1353-1370. 
Restraining sale see infra § 1800. 

83. Receivership before foreclosure 
see supra § 643. 

84. Albritton v. Lott-Blackshear 
Commn. Co., 167 Ala. 541, 52 S 653; 
and cases infra note 85. 

85. Albritton v. Lott-Blackshear 
Commn. Co., 167 Ala. 541, 52 S 653; 
and cases infra note 91. 

86. See infra § 1687. 

87. American L. & T. Co. v. To- 
ledo, etc., R. Co., 29 Fed. 416. 

[a]. Where the business is not in- 
cluded either by express terms or by 

implication in the mortgage, a re- 
ceiver should not be appointed to 
carry it on. Whitley v. Challis, 

(1892] 1 Ch. 64. 

[b] Receivership held justifiable. 
—Where the mortgagor, lessee, con- 
spired with the landlord to defraud 
the mortgagee, by terminating ten- 
ancy and making a new lease to the 
original lessee’s wife, upon fore- 
closure of the mortgage a receiver 
-will be appointed to continue the 
business. Everard’s Breweries v. 
‘Wohlstadter, 177 App. Div. 862, 164 
NYS 899. 

Conducting business by receiver 
see infra § 1706. 

88. American L. & T. Co. To- 
‘ledo, ete., R. Co., 29 Fed. 416, 

. [a] Securing tenants for unoccu- 
“pied property.—The court will not 
-pppoint a receiver for the purpose of 
securing tenants for portions of the 
property which were not producing 
rent at the time of his appointment, 
ee rere y. Hibernian Min. Co., 2 Hog. 
30 


[b] Sequestering output of mines. 
-—~As the purpose of the receivership 
is only the collection of rents, a re- 
ceiver will not be appointed to se- 
‘quester the produce of mines on the 
age Ss: Darcy v. Blake, 1 Molloy 


89. See supra §§ 604-613. 

80. See infra § 1701. 

91. Eastern Trust, etc, Co. v. 
_American Ice Co., 14 App. (D. C.) 304. 

92. Finch v. Flanagan, 208 App. 
“Div. 251, 203 NYS 560. 

[a] Nature of receivership.—‘‘Re- 


v. 


spondent contends that-a_ receiver-. 


.ship in a mortgage foreclosure ac- 
tion is analogous to a receivership in 
insolvency, and not to a receivership 
-in a divorce action. In so far as it.is 
-analogous to either, it appears to us, 
in its scope and purpose and legal 
effect, to be more nearly like the 
provisional remedy in a divorce ac- 
-tion. It is not a sequestration of the 
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but it is entirely 
of this kind to 


mortgagee, when | closure.®® 


the appointment 


assets of the defendant, but a mere 
administration of the assets covered 
by the mortgage for the sole and 
exclusive benefit of the mortgagor 
and mortgagee. It seeks not to pro- 
tect other creditors. and in a fort- 
closure suit the rights of prior lien- 
ors cannot be barred. ‘The’ fore- 
closure suit is under the control of 
the mortgagor—the  plaintiff—and 
may be dismissed by him at pleasure 
without reference to the rights of 
any other creditor. In a» divorce 
proceeding a receiver administers the 
assets of the defendant merely to 
conserve the same to satisfy a possi- 
ble judgment for alimony, but the 
rights of those having prior claims 
cannot be barred or affected. Other 
creditors are not protected in ‘such 
proceedings and cannot, therefore, be 
deprived of their legal rights by such 
proceedings.” Mercantile Trust Co. 
v. Sunset Road Oil Co., 50 Cal. A. 
485, 498, 195 P 466. 

{b] Receiver and trustee in bank- 
ruptcy not in fiduciary relation.—A 
receiver, appointed in foreclosure 
proceedings to gather the crop and 
collect the rents pending the action, 
does not stand in such fiduciary rela- 
tion to a trustee in bankruptcy for 
the mortgagor as to be liable to him 
for arranging with others interested 
to refrain from bidding at the exe- 
cution sale, so that one could bid 


without competition. Reeves Vv. 
Crum, 97 Ol. 298, 225 P 177. 

93. See cases infra note 94. 

94. U. S.—Pullan v. Cincinnati, 


ete., Air-Line R. Co., 20 EF. Cas. No. 
11,461, 4 Biss. 35; Williamson v. New 
Albany, Ote.,: Co., 30 EF. Cas. No. 
17,753, L-Biss. 198. 

‘Ala. Skidmore v. Stewart, 199 Ala. 
566, 75 S 1 

Cal. —Guy v. Ide, 6 Cal. 99, 65 AmD 
490; Ridgely v. Abbott Quicksilver 
Min. Co50 16 CalivaAleii3s 117 0 Po 103 6. 

Ill.—Stephenson v. Porter, 191 Ill. 
A. 303; Ortengren v. Rice, 104 Ill. A. 
428; White v. Mackey, 85 Ill. A. 282. 

Iowa.—Parker v. Coe, 200 Iowa 862, 
205 NW 505. 

Mich.—Union Trust Co. v. Char- 
lotte Gen. Electric Co., 152 Mich. 568, 
116 NW 379; Beecher v. Marquette, 
etc., Rolling "Mill Co., 40 Mich. 307; 
Wagar v. Stone, 36 Mich. 364. i 

Minn.—Justus v. Fagerstrom, 145 
Minn. 189, 176 NW 645; Justus _v. 
Fagerstrom, 141 Minn, 323, 170 NW 
201. 

Mont.—Rochester vy. Bennett, 74 
Mont. 298, 240 P 384. 

N. Y.—Mylvirn Corp. v. Passman, 
172 App. -Diviseo4ey Vis ONYS! 372: 
Rabinowitz v. Power, 131 App. Div. 
892, 115 NYS 266; Manhattan L. Ins. 
Co. v. Hammerstein Opera Co., 180 
App. Div. 69, 167 NYS 245; McCool v. 
McNamara, 19 AbbNCas 344. 

Porto Rico.—Lothrop v. Collazo, 1 


Porto Rico Fed. 131. 
Ss. C.—Hardin v. Hardin, 34 S.-C. 


(42 C.J.] 119 


the income of the property to pay the deficiency 
anticipated, the appointment being merely a col- 
lateral remedy against a fund, which, in equity, is 
secondarily lable for such deficiency;°° and hence 
there is no reason to appoint a receiver where the - 
property is unimproved or where there are no rents 
to be collected.®+ 
an extraordinary remedy.°? 
legal right;°* it is an equitable remedy which will 
not be granted except upon equitable grounds and 
for substantial reasons,®* and to obtain it applicant 
must make a clear showing of strong grounds.®® As 
long as the mortgage security 1s adequate and the 
mortgagor solvent, the property will not be taken 
from the possession of the mortgagor pending fore- 
A receivership is not justifiable where 
there is an adequate remedy at law,’ or where it 
appears that the income of the property is already 


A receivership in foreclosure is 
It is not a matter of 


77, 12 SH 936, 27 AmSR 786. 
Tex.—Ferguson v. Dickinson, (Civ. 

A.) 138 SW 221, 
Wash.—Equitable Sav., 

Enea hee 113 Wash. 420, 194 


[a] Opposition of mortgagor.— 
(1) Where the facts show that a 
mortgagee is entitled, in a suit to 
foreclose the mortgage, to an order 
appointing a receiver of the rents, 
such order will be granted, although 
the application is opposed by the 
mortgagor. Ranney v. Peyser, 83 N. 
Y. 1. (2) A mortgagor who has con- 
veyed the land subject to the mort- 
gage is not in a position to oppose 
the appointment of a receiver for the 
protection of the property to other 
ereditors. Wall St. F. ne Comite 
Loud, 20 HowPr (N. Y.)°9 

[b] The English rule cl) before 
recent statutory changes did not al- 
low the appointment of a receiver at 
the suit of a mortgagee who was in 
possession under a legal mortgage, or 
who, by virtue of such a mortgage, 
was entitled to an immediate entry. 
In re Prytherch, 42 .Ch. D. 590; 
Sturch v. Young, 5 Beav. 557, 49 Re- 
print 694; Berney v. Sewell, 1 Jac. & 
W. 647, 21 Rev.. Rep. 265,.37 Reprint 
515. (2) But the rule has now been 
modified, so that, after a default in 
the payment of principal, interest, or 
insurance premiums has continued 
for a certain length of time, the 
mortgagee is entitled to have a re- 
ceiver appointed, who is regarded as 
the agent of the mortgagor and not 
of the mortgagee. See Law v. Glenn, 
L. R. 2 Ch. 684; Mason v. Westoby, 
32 Ch, D.. 206. 

Particular grounds: 
ae eee waste or injury see infra 


etc., Assoc. 
P, 


| Disposition of, or acter with, 


property see infra § 16 
Failure to pay insurance on taxes see 
infra § 1691. 
Inadequacy of security and insolv- 
ency of mortgagor see infra § 1686. 
Pledge of rents and profits see infra 
§ 1688. 
Provision of receivership in 
gage see infra § 1690, 
95. See infra § 1697. 
96. Ga.—Baker v. City Nat. Bank, 
94 Ga. 87, 21 SH 159. 
Ind.—Hickam v. Golladay, 83 Ind. 


A. 569, 149 NE 875. 
Iowa.—Adair v. Wright, 16 Iowa 


mort- 


385. 
Kan.—Welch v. Henry, 32 Kan. 
425, 4 P 814 ; 
Minn.—Justus_ v. Fagerstrom, 141 
Minn. 323, 170 NW 201. 
Mont.—Rochester v. Bennett, 74 
Mont. 293, 240 P 384, 
Okl.—Dickerson v. Inola First 


State Bank, 115 Okl. 239, 242 P 543. 


Tex.—Rogers v. Southern Pine 
ee Co; |Mexs .CivirAss 48, ib 
97. Williams v. Robinson, 16 
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being applied to the payment of taxes and interest 
and in partial reduction of the mortgage debt.°% 
The remedy by injunction will not usually be em- 
ployed, at least before answer, to transfer the pos- 
session or prevent the mortgagor from receiving the 
rents.°? 

Impounding timber. When the property is insuffi- 
cient to pay the mortgage debt and the mortgagor is 
insolvent, the court may, in lieu of the appointment 
of a receiver, impound the stumpage accruing from 
the cutting of timber.t 

[§ 1681] b. Mortgaged Homesteads. Courts of 
equity are reluctant to appoint a receiver to sub- 
ject the rents and profits of the homestead to the 
payment of the mortgage indebtedness.? In some 
jurisdictions, under particular statutes,$ it is held 
that the remedy of appointing a receiver in an 
action of foreclosure is not applicable. where the 
mortgaged property is the homestead of the mort- 
gagor,? but in other jurisdictions it is held that it is 
a matter within the discretion of the lower court,° 
and unless that discretion is improperly exercised 
the order will not be disturbed. Where the home- 
stead right does not attach to the entire property 
and there is no objection on the ground of difficulty 
in separating it, a receiver may be appointed so as to 
subject the excess to dispossession.* 

[§ 1682] 2. Authority and Discretion of Court. 
The power to appoint receivers in foreclosure suits 
is a power inherent in courts of equity, as part of 
their general authority,’ and does not depend on any 
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contractual provision in the mortgage giving a lien ~ 


on the income; nor does it depend on statutes,'° 
although its extent and the grounds for its exercise 
may be regulated by positive law.44 The statutes 
authorizing the appointment of a receiver in fore- 
closure proceedings accord with the general rules of 
equity on the subject.1? While it has been held that 
this power is not abrogated or abridged by statutes 
which declare that the legal title remains in the 
mortgagor, or that a mortgage shall not be deemed 
a conveyance so as to entitle the mortgagee to 
possession without foreclosure,'? the contrary has 
also been held.1* It is a power which rests very 
largely in the discretion of the court where the 
foreclosure suit is brought, to be exercised or with- 
held according to a wise and provident consideration 
for the rights and equities of all parties, as deter- 
mined by the peculiar cireumstances,1> and an ap- 
pellate court will be slow to interfere with the exer- 
cise of such discretion,'® although it should be re- 
membered that the power is one to be exercised only 
in a strong case, and otherwise the appointment of 
a receiver may be reversible error.17 While the 
prior appointment of an assignee or trustee to take 
charge of the mortgagor’s property does not per 
se interfere with the power of the court to appoint 
a receiver,’® ordinarily, when the the property is 
in the hands of an assignee for the benefit of cred- 
itors and there is no valid objection to the as-: 
signee’s performance of the duties of preserving it, 
a receiver should not be appointed.1® The appoint- 


Conn. 517; Eastern Trust, etc., Co. v.] Granger, 44 Mich. 503, 7 NW 74;) 382, 203 NW 542; Jacobs v. Gibson, 9 

American Ice Co., 14 App. (D. C.) | Hollenbeck v. Donnell, 94 N. Y. 342.] Nebr. 380, 2 NW 893. 

304; Rice v. St. Paul, etce., R. Co., 24 11. See statutory provisions, N. J.—Baldwin v. Flagg, 4 N. Jz 

Minn. 464; Cortelyeu v. Hathaway, 11 12. .Ferguson v. Dickinson, (Tex. | Li J..181, 

N. J: Ea. 39, 64 AmD 478. Civ. A.) 1388 SW 221. N. Y.—Hollenbeck v: Donnell, 94 
98. Myton y: Davenport, 51 Iowa 13. U. S.—American Nat. Bank v.| N. Y. 342. 

583, 2 NW 402. Northwestern Mut. L. Ins. Co., 89 Oh.—Union Sav. Bank, ete., Co. v. 
99. Oliver v. Decatur, 18 F. Cas.| Fed. 610, 32 CCA 275; 
No. 10,494, 4 Cranch C. C. 458;] Allis, 7 F. Cas. No. 3,600 

Cheever v. Rutland, etc., R. Co., 39 
Vt. 653. 46 NW 297. 


1. Graysonia-Nashville Lumber Co. 


Minn.—Lowell v. Doe, 44 Minn. 144, 
Nebr.—Philadelphia 


Davidson v.| Pike Bldg. Co., 1 OhNPNS 454. 
Okl.—Skelly Oil Co. v. Globe Oil 

Co., 82 Okl. 214, 200 P. 537. 
Wis.—Morris vy. Branchaud, 52 


Mortg., etc.,| Wis. 187, 8 NW 883. 


v. Goldman, 260 Fed. 600, 171 CCA 
364. 

2. Callanan v. Shaw, 19 Iowa 183; 
Mackey v. Cox, 95 Nebr. 833, 146 NW 
1008; Sanford v. Anderson, 69 Nebr. 
249, 95 NW 6382; Laune v. Hauser, 58 
Nebr. 663, 70 NW 555; Chadron Loan, 
etc., Assoc. v. Smith, 58 Nebr. 469, 78 
NW 938, 70 AmSR 108; Johnson v. 
Young, 1 Nebr. (Unoff.) 28, 95 NW 
497; Peters v. Bossmann, 180 Wis. 
62, 192 NW 465. 

3. See statutory provisions. 

4... Chadron” }L.; + ete.) Assoc. Vv. 
Smith, 58 Nebr. 469, 78 NW 938, 76 
AmSR 108: See Callanan: v. Shaw, LD 
Iowa 183 (quere). 

5. Peters v. Bossmann, 180 Wis. 
62, 192 NW 465; Nash v. Meggett, 89 
Wis. 486, 61 NW 283. 

6. Peters v. Bossmann, 180 Wis. 
62, 192 NW 465. See Schreiber v. 
Carey, 48 Wis. 208, 4 NW 124 (where 
a receiver was appointed ,for the 
mortgaged premises including the 
homestead and the court said that, 
‘Sf the appellant desires the home- 
stead exempted, he can apply for a 
modification of the order’’). 

7 Mackey v. Cox, 95 Nebr. 833, 
146 NW 1008; Sanford v. Anderson, 
69 Nebr. 249, 95 NW 632. 

8. Grant v. Phenix Mut. L. Ins. 
Con iZie Ue 8. 105, 7 SCt S41 730) Ly eae 
905; American Nat. Bank v. North- 
western Mut. L. Ins. Co., 89 Fed. 610, 
39 CCA-275; Davidson vi VAllis, 738. 
Cas. No. 3,600; Glos v. Roach, 80 Ill. 
A. 283; Sheakley v. Mechler, 199 Iowa 
1390, 2083 NW 929; Cord v. Goggin, 12 
Ky. Op. 146. 

9. See cases supra note 8. 

10. Woodland Bank vy. Stephens, 
144 Cal; 659, 79 P 379; Hazeltine’ vv. 


pri wCos 


Co. v. Goos, 47 Nebr. 804, 66 NW 843. 

S. D.—Roberts v. Parker, 14 8S. D. 
323, 85 NW 591. 

Wis.—Schreiber v. Carey, 48 Wis. 
208, 4 NW 124. 

14. American Inv. Co. v. Farrar, 
87 Iowa 487, 54 NW 3861; Grand 
Rapids Fifth Nat. Bank v. Pierce, 117 
Mich. 376, 75 NW 1958; Wagar v. 
Stone, 36 Mich. 364; Rogers v. South- 
ern Pine; Lumber Co., 21 Tex. ‘Civ. A. 
48, 51 SW 26; Couper v. Shirley, 75 
Fed. 168, 21 CCA 288 (decided under 
Oregon statute). 

15. U. S.—Dow v. 
20 Fed. 768 


Memphis, etc., 
[rev on other 
grounds 124 U. S. 652, 8 SCt 673, 31 
L. ed. 565]; Morrison vy. Buckner, 17 
EF. Cas. No. 9,844, Hempst. 442; Tysen 
Va Wabash RiviCor, 724s sCashaaNo; 
14,315, 8 Biss. 247; Williamson vy. 
New Albany, etc., R. Co., 30 F. Cas, 
INO, 175753, 1 Biss. 198. 

Ala.—Alabama Nat. Bank v. Mary 
Lee Coal, ete., R. Co., 108 Ala. 288, 19 
S 404. 

Cal.—Title Ins., ete, Co, v. Califor- 
nia Dev. Co., 164 Cal. 58). 127-P 502. 

Ga.—Gillespie v. Hunt, 145 Ga. 490, 
89 SE 519; Patterson vy. Clark, 89 Ga. 
700, 15 SE 641. 

Ill.—Equitable Trust Co. v. Wilson, 
200 Ill. 23, 65 NE 430; Bothman v. 
Lindstrom, 221 Ill. A. 262. 

Iowa.—Sheakley v. Mechler, 199 
Iowa 1390, 203 NW 929. 

Ky.—Smith’s Grove Deposit Bank 
v. Kirby, 175 Ky. 700, 194 SW 929. 

Mich.—Beardslee v. Citizens’ Com- 
mercial, etc., Bank, 112 Mich. 377, 70 
NW 1027. 

Minn.—Larson'‘y. Orfield, 155 Minn. 
282, 195 NW 458. 

Nebr.—Lackey v. Yekel, 113 Nebr. 


Eng.—Pease Ne Fletcher, Je Chae 
273; Aberdein vy. Chitty, 3 Ye Ce 
Exch, 379, 160 Reprint 749. 

[a] Discretion held abused.—Title. 
Ins.; etce., Co. v. California Dev. Co., 
164 Cal. 58, 127 P 502. 

[b] Discretion held not abused.— 
Gillespie v. Hunt, 145 Ga. 490, 89 SE. 
519; Union Sav. Bank, ete., Co. v. 
Pike Bldg. Co., 1 OhNPNS>. 4543 
Skelly Oil Co. v. Globe Oil Co., 82 
Okl. 214, 200 P 537; Wisconsin Nat. 
Loan, etc., Assoc. v. Pride, 1386 Wis. 
102, 116 NW 637. 

16. Milwaukee, etc., R. Co. v. Sout- 
ter, 2 Wall. (U. S.) 510, 17, Ly. em 900; 
Jacobs vy. Gibson, 9 Nebr. 380, 2 NW 
; Morris v. ‘Branchaud, 52 Wis. 
8 NW 883 

aye ae S.—Appleton Water Works. 
Co, v. Central Trust Co., 93 Fed. 286, 
35 CCA 302; Cone v. Combs, 18 Fed. 
576, 5 McCrary 651; Pullan v. Cincin- 
nati, Ete nes Co., 20 .F. )'Cas., Nos 
11,461, 4 Biss. 35. 


Ala.—Alabama Nat: Bank v. Mary 


Lee -Coal, ete, R. Co., 108 Ala. 2883 
19 S 404. 
Ill.—Silverman v. Northwestern 


Mut, day ins).Co.,1 5s Ely A. aoa? 

Mich.—Beardslee v. Citizens’ Com- 
mercial, etc., Bank, 112 Mich. 377, 70: 
NW 1027. 

N. J.—Baldwin v. Flagg, 4 N. J. 
Leal ae Williams v, Dube, 4 N. J. 

N. Y.—Hollenbeck v. Donnell, 94 
IN, YY. 342. 

Eng.—Shepherd vy. Murdock, 2 Mol-- 
loy 5381. 

18. Terrell v. Cheatham, 200 Ky. 
667, 255 SW 262. 

19. Smith's’ Grove Deposit Bank 
v. Kirby, 175 Ky. 700, 194 SW 929. 


For later cases, developments and changes in the law see cumulative Annotations,-same title, page and note number. 
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ment of a receiver in an action to foreclose a second 
mortgage does not preclude the appointment of an- 
other person as receiver of the same property in an 
action subsequently brought to foreclose the first 
mortgage.°° 
j [§ 1683] 3. Who May Apply. A receiver may be 
appointed on the application of one of several mort- 
gagées, who, according to the terms of the mort- 
gage, have the legal estate in the, property.24_ He 
may be appointed over the whole of a property at 
the instance of a mortgagee of an undivided share 
of it.22 The remedy of a receivership may be 
granted to a junior mortgagee, under proper circum- 
stances,?* or he may, in some cases, have the first 
mortgagee’s receivership extended to cover his secu- 
rity or continued for his benefit.24 And a receiver 
may also be appointed, on proper grounds, at the 
request of one of defendants, in the action, who is 
lable for the deficiency.2> In some cases it may 
be proper to appoint a receiver for the benefit of 
some mortgagees and not for others,”® while in other 
cases the appointment should be made for the benefit 
of all according to their respective interests.27_ Ordi- 
narily the right to foreclose a trust deed in the 
nature of a mortgage is in the trustee?® and he is 
primarily the proper party to apply for a receiver ;”° 
but the trust deed may authorize a bondholder to do 
so under certain circumstances and after complying 
with certain conditions,*° in which case such cir- 
cumstances must exist and conditions, be complied 
with in order to warrant him to act.§! A receiver 
has been appointed at the instance of the benefi- 
ciary of a trust deed, without questioning the con- 
flicting rights between the trustee and the beneficiary 
to do so.*” 

[§ 1684] 4. Grounds—a. In General. While the 
remedy of receivership will not be granted except 
upon equitable grounds and for substantial reason,?? 
where it appears to the court that the equitable 
rights of the parties can be fully protected by the 
appointment of a receiver and considerable loss or 


20. Holland Trust Co. v. Consoli- 
dated Gas, etc., Co., 85 Hun 454, 32} (Tenn.) 693. 
NYS 830; Schneider v. Miller, 155 33. 
Wis. 239, 144 NW 286. 34. 

21. Fripp v. Chard R. Co., 11 Hare 
241, 45 EngCh 241, 68 Reprint 1264. 

22. Sumsion v. Crutwell, 31 Wkly. 
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32. Bidwell v. 


See supra § 1680. 

Broad, ete., Nat. Bank v. Lar- 

sen, 88 N. J. Ha. 245, 102 A 265. 
“The right of the complainant as 


mortgagee to the appointment of a 


[42 Cigd.] 122 


damage may otherwise be occasioned to the mort- 
gagee, a receivership is justifiable.** Where there 
is immediate necessity for the preservation of the 
property, a receivership®® or temporary injunction 
or restraining order*® may be proper, even though 
upon full hearing a different construction may be 
possible.°7 

Abandonment of the property may be sufficient 
ground to require the appointment of a receiver for 
its protection and care.** 

Inadequate protection of an infant’s interest in 
the premises on which a mortgage is being fore- 
closed is not a sufficient ground for the appointment 
of a receiver.®® 

[§ 1685] b. Disposition of, or Interference with, 
Property. Under proper circumstances equity may 
make such restraining orders as may be necessary to 
prevent disposition of, or interference with, the 
mortgaged property;*° and to accomplish such pur- 
pose it may appoint a receiver.*! Equity may com- 
pel the surrender of the possession of mortgaged 
property, pending the litigation, to prevent its being 
carried out of the jurisdiction or being. converted, 42 
and may, by proper orders, compel a party to a suit 
to bring to court the proceeds or value of mortgaged 
property converted pending the suit.4* An injune- 
tion should not be granted restraining the mortgagor 
from selling the mortgaged property; pending pro- 
ceedings to foreelose, where the lien will not be 
affected by such sale.44 The court is without power, 
in an ancillary proceeding on petition of the receiver 
in the foreclosure, to annul an execution sale of the 
premises in partition suit*® or to restrain the pur- 
chaser, who was not a party to the original fore- 
elosure proceedings, from selling or dealing with 
his claim,*® but it may restrain the purchaser from 
interfering with the receiver’s possession.47 

[§ 1686] c. Inadequacy of Security and Insol- 
vency of Debtor. The inadequacy of the security 
coupled with the insolvency of the mortgage debtor 
may justify the receivership,*® especially where other 
146. 

Pa.—Simon v. Majestic Apartment 
House Co., 245 Pa. 585, 91 A 940. 

Wyo.—Anderson v. Englehart, 18 
Wyo. 409, 108 P 977. 


[a] Removal of fixtures.—Ander- 
son v. Englehart, 18 Wyo. 409, 108 


Paul, 2h) -Baxt: 


Rep. 399. 

23. Miltenberger v. Logansport, 
ete., R. Co., 106 U.-S. 286, 1 SCt 140, 
27 L ed. 117; Roach v. Glos, 181 Ill. 
440, 54 NE 1022; Gillespie v. Greene 
County Sav., etc., Assoc., 95 Ill. A. 
543; Evans v. Hastman, 60 Ill. A. 332; 
Clark v. John A. Logan Mut. Loan, 
etc., Assoc., 58 Ill. A. 311; Howard 
v. Robbins, 67 App. Div. 245, 73 NYS 
172’ [aff 170. N. Y. 498, 63 NE 530]; 
Phipps v. Bath, Dick. 608, 21 Reprint 
408; Berney v. Sewell, 1 Jac. & W. 
647, 21 Rev. Rep. 265, 37 Reprint 515. 

24, See infra § 1714 

25. Philadelphia Morte., 6tc.; Co, 
v. Oyler, 61 Nebr. 702, 85 NW 899. 

26. Goddard v. Clarke, 81 Nebr. 
373, 116 NW 41. 

27. Goddard v. Clarke, supra. 

[a] Where separate mortgages of 
different owners are sought to be 
foreclosed in the same action, it may 
happen that some of the parties may 
be entitled to the remedy of the ap- 
pointment of a receiver, while as to 
others no grounds for such relief 
exists. Goddard v. Clarke, 81 Nebr. 
873, 116 NW 41. 

28. See supra § 1094. 

29. Etna Steel, etc., Co. v. Hamil- 
ton, 137 Ga. 232, 73 SE 8. 

30. Etna Steel, ete, Co. v. Hamil- 
ton, supra. 

31. Etna Steel, etc., Co. v. Hamil- 
ton, supra. 


receiver pending a suit for foreclo- 

sure, rests upon the general principle, 

that the appointment is necessary for 
the preservation of the property and 
its appropriation to pay their mort- 

gage debt.’ Meyer v. Thomas, 131 

Ala; 3111, 116, 310) Si.89. 

Particular grounds: 

Danger of waste or injury See infra 
§ 1687. 

Disposition of, or interference with, 
property see infra § 1685. 

Failure to pay insurance or taxes 
see infra § 1691. 

Inadequacy of security and insoly- 
ency of mortgagor see infra § 1686. 

Pledge of rents and profits see infra 
§ 1688. 

Provision of receivership 
gage see infra § 1690. 
35. Graham v. Consolidated Naval 

Stores Co., 57 Fla. 418, 48 S 743. 

36. Graham v. Consolidated Naval 

Stores Co., supra. 

37. Graham v. Consolidated Naval 

Stores Co., supra. 

38. Collins v. Gross, 51 Wash. 516, 


99, P 573 f 

39. Finch v. Flanagan, 208 App. 
Div. 251, 208 NYS 560. 

40. Fla.—Graham vy. Consolidated 
Naval Stores Co., 57 Fla. 418, 48 S 


in mort- 


743. 
Ga. wea aenvie v. Hunt, 145 Ga. 490, 

89 SE 51 
Ky. Cord v. Goggin, 12 Ky. Op. 


ORG. 

[b] Restraining enforcement of 
judgment.—The granting of a pre- 
liminary injunction to restrain the 
enforcement of judgments pending 
foreclosure will not be disturbed 
where the judgment creditor was not 
deprived of apy rights but was fully 
protected by the injunction bond. 
Simon y. Majestic Apartment House 
Co., 245 Pa. 585, 91 A 940. 

41. Meridian Oil Co. v. Randolph, 
26 Okl. 634, 110 P 722. 
ba Cord v. Goggin, 12 Ky. Op. 


Cord v. Goggin, supra. 

Breon v. Strelit'z, 48 Cal. 645. 
Mercantile Trust Co. v. Sunset 
Oil Co., 50 Cal. A. 485, 195 P 


Mercantile Trust Co. v. Sunset 
Road Oil Co., supra. 

47. Mercantile Trust Co. v. Sunset 
Road Oil Co., supra. 

48. U. S—Elmira Mechanics’ Soc.- 
v. Stanchfield, 160 Fed. 811, 87 CCA 
585; Strain v. Palmer, 159 Fed. 628, 
86 CCA 618; Cone v. Combs, 18 Fed. 


bW650 5 McCrary 651; Morrison v. 
Buckner, LE EB. Cas. No. 9,844, 
Hempst. 442; Ruggles v. Southern 
Minnesota Raye Co;:, 220.,b as \Cass,aNo: 


Ala.—Albritton v. Lott-Blackshear 
Commn. Co., 167 Ala. 541, 52 S 653; 
Jackson v. Hooper, 107 Ala. 634, 18 s 
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equitable ground or grounds exist.4° Whether the 
inadequacy of the security has been caused by the 
wrongful act of the mortgagor or not is’ immate- 
rial.6° The mortgagee should not be deprived of 
this remedy in consequence of the fact that he holds 
another mortgage, to secure the same debt on 
land in another state.®! 

Probable insufficiency of security. Under the 
above rules,°? on a showing of equitable grounds, 
some cases have held that it is sufficient to show 
that the mortgaged property is probably insufficient 
to satisfy the mortgage debt, or of doubtful or 
uncertain sufficiency.®? 

Necessity of mortgage debtor’s insolvency. While 
there are some decisions to the effect that to justify 
the appointment the insolvency of the mortgage 
debtor should appear,®4 the mere absence of proof 
of the insolvency of the mortgagor is not an absolute 
legal barrier to the appointment of a receiver.®® 
Hach case must rest upon its own facts,°® and the 
question is whether it appears to the court that the 
equitable rights of the parties can be protected only 
by such appointment.5‘ The appointment may be 
justified without showing the actual insolvency of 
the mortgage debtor,®* the inadequacy of the secu- 
rity being sufficient to justify it,5® especially if it 
254; Ashurst v. Lehman, 86 Ala. 370, 
5 S 731. 

Ark.—Weis v. Neel, 14 SW 1097; 
Price v. Dowdy. 34 Ark. 285. 

Ga.—Hart v. Respess, 89 Ga. 87, 14 
SE 910. 

Tll.—Hirsh v. Arnold, 318 Ill. 28, 
148 NE 882; Cross v. Will County 
Nat. Bank, 177 Ill. 33, 52 NE 322; 
Haas v. Chicago’ Bldg. Soc., 89) Ill. 
498; Ruprecht v. Henrici, 113 Ill. A. 
398; Pringle v. James, 109 Ill. A. 
100; West v. Adams, 106 Ill. A. 114;]is 
McLester v. Rose, 104 Ill. A. 433; 
Ortengren v. Rice, 104 Ill. A. 428; 
Richey v. Guild, 99 Ill A. 451; 
Gooden v. Vinke, 87 Ill. A. 562. 

Ind.—Sweet, etc., Co. v. Union Nat. 49. 
Bank, 149 Ind. 305, 49 NE 159; Mer- 
ritt v. Gibson, 129 Ind. 155, 27 NE 
136, 15 LRA 277; Buehanan  v. 
Berkshire Le Iniss) Cor 96) Ind: pio, 

Iowa.—Bussard v. Parker, 197 Iowa 
1074, 198 NW 490. 
Mich. —Brown v. Chase, Walk. 43. 


19 Wis. 149. 
neeum, Ltd., 
Sask. L. 185, 


2 WestWkly 395. 
[a] 


insolvent. 


52 S 653. 
Receiver to 


1, 162 NW 674. 


Minn.—Marshall, ete., Bank  v. 
Cady, 75 Minn. 241, 77 NW _ 831; 50. Land Title, 
Farmers’ Nat. Bank y. Backus, 64 | logge, 
Minn. 43, 66 NW 5; Haugan v. Net- 51. 


land, 51 Minn. 552, 53 NW 873. 
Nebr.—Jacobs v. Gibson, 9 Nebr. Fe 
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208, 4 NW 124; Finch v.' Houghton, 


Eng.—Higginson v. German Athe- 
220. (hae ee 

Sask.—Union Bank v. 
33 DomLR 435, 


In foreclosure proceedings by 
a junior mortgagee a receiver may be 
appointed where the property is of 59. 
insufficient value to pay the mort- 
gages against it, and the mortgagor 
Albritton  v. 
Blackshear Commn. Co., 167 Ala. 541, 


collect 
profits not pledged see infra § 1689. 


[a] TIllustration.—Where the rents 
had been appropriated by the mort- 
gagor to his own use and he had not 
paid taxes or overdue interest, so as 
to depreciate security. 
Butts, 137 Minn. 1, 162 NW 674. 


73 N. J. Ea. 524, 68 A 80. [a] 
Minturn v. Harms, 3 N. J. L. 


See supra text and notes 48-51. 


[8§ 1686-1687. 


appears that its responsibility is doubtful or ques- 
tionable® or other equitable ground or grounds are 
shown.*t Where a mortgage exempts the mort- 
gagor from personal liability, the question of his. 
solvency is not involved on the application for the 
appointment of the receiver.®? While it has been 
held that, if the property is in the possession of a 
purchaser who is solvent and responsible, a receiver 
should not be appointed merely because of the in- 
solvency of the mortgagor,®* the fact that the pay- 
ment of the mortgage is guaranteed by one as to 
whose solvency there is no question is no sufficient 
reason for denying the motion for a receiver.** So 
it has been held that, where the security is inade- 
quate and the mortgage debtor is insolvent, a re- 
ceiver may be appointed, although there is an 
indorser or grantor of the debt who is solvent and 
responsible.® 

[§ 1687] d. Danger of Waste or Injury.® 
Where it is shown that the property, if allowed to 
remain in the possession of the mortgagor, is in 
imminent danger of being wasted, depreciated, or 
materially injured, the court may properly grant 
relief either by. injunction®’ or by the appointment 
of a receiver.** This matter is at the court’s dis- 


56. Broad, etc., Nat. Bank v. Lar- 
sen, 88 N. J. Eq. 245, 102 A 265. 

57. Broad, etc., Nat. Bank v. Lar- 
sen, supra. 

58. Leader Pub. Co. v. Grant 
Trust, etc., Co., 182 Ind. 651, 108 NE 
121; Broad, etc., Nat. Bank v. Larsen, 
88 N. J. Ea. 245, 102-A 265; and 
cases infra notes 59-65. 

Leader ..Pub...' Coie v. . -Grant 
Trust, etc., Co., 182 Ind. 651, 108 NE 
121; Havana State Bank v. Dikeman, 
$8 Kan. 222.459 .P211775 Sehultez we 
Stiner, 97 Kan. 555, 155 P 1073. 

. Christie v. Burns, 83 Ill. A. 
514; Hursh v..Hursh, 99 Ind. 500: 
Quincy v. Cheeseman, 4 Sandf. Ch. 


61. Terrell v. Cheatham, 200 Ky. 
667, 255 SW 262. 

62. Land Title, etc., Co. v. Kellogg, 
TSN 2 4: 68 A 80 

63. Warren v. Pitts, 114 Ala. 65, 
21 S 494; Silverman v. Northwestern 
Mut. L. Ins. Co.; 5: Ill. A. 124. ; 

64. Cohn v. Bartlett, 182 App. Div. 
245, 169 NYS 604. 
Reason for rule.—‘‘The .guar- 
antor is equally entitled to protection 
and the plaintiffs are properly safe- 
guarding.the interests of the guaran- 


Engen, 10 
[1917] 


Lott- 


rents and 


Wood v. Grayson, 16 App. (D.| (N. Y.) 405 
C.) 174; Donnelly v. Butts, 137 Minn. 


Donnelly v./) 


ete:, -Co. v. Kel- 


-380, 2 NW 893; Robertson v. Ostrom, 
1 Nebr. (Unoff.) 200, 95 NW 469. 
Nev.—Hyman v. Kelly, 1 Nev. 179. 
N. J.—Warwick v. Hammell, 32 N. 
J. Eq. 427; Brasted v. Sutton, 30 N. 
J. Eq. 462; Chetwood. v. Coffin, 30 
N. J. Ea. 450; Stockman v. Wallis, 30 
Nit deg: 449: Mahon y. Crothers, 28 
N. J. Ea. 567; Cortleyeu v. Hathaway, 
AINE I: Ais 39, 64 AmD 478; _Pennock 


SNe: Shee 302; 
Bin ING las Le Dam COLNULE, 
Frisbie v. Bateman, 24 N. J. Eq. 28. 

N. Y.—Veerhoff v. Miller, 30 App. 
Div. 335, 51 NYS 1048; Hollenbeck 
Vv. Donell; "29" Hun 94° Prev "son 
other grounds 94 N. Y. 342]; Mutual 
ae Ins.: *Co./ vy. USpicer; "12" Hun 9017; 
Astor v. Turner, 2 Barb. 444; Warner 
v. Gouverneur, 1 Barb. 36; Welche v. 


Schoenberg, 45 Misc. 126, 91 NYS 
- 880; Astor v. Turner, 11 Paige 436, 
43 AmD 766; Sea Ins. Co. v. Steb- 


bins, 8 Paige 565; Shotwell v. Smith, 
38 Edw. 588. 

N. C.—Durant v. Crowell, 97 N. C. 
367, 2 SE 541; Kerchner v. Fairley, 
80 N. C. 24. 

Tex. pega tap Pah _ State Trust Co., 
(Civ. A.) 32 SW 3 

Wis.—Schreiber aay Carey, 48 Wis. 


Nebr. — Philadelphia Mortg., 
ete., Co. v. Oyler, 61: Nebr. 702, 85 
NW 899; Waldron v. Greenwood First 
Nat. Bank, 60 Nebr. 245, 82 NW 856; 
Philadelphia Mortg., etc., Co. v. Goos, 
47 Nebr. 804, 66 NW 843; Ecklund v. 
Willis, 42 Nebr. 737, 60 NW 1026; 
qagobs v. Gibson, 9 Nebr. 380, 2 NW 

N. Y.—Browning v. Stacey, 52 App. 
Div. 626, 65 NYS 208; Ross v. Ver- 
nam, 6 App. Div. 246, 39 NYS 1031; 
New York L. Ins. Co. v. Glass, 50 
HowPr 88; Wall St. F. Ins. Co. v. 
Loud, 20 HowPr 95. 

Oh.—Throckmorton v. Slagle, 3 Oh. 
Dec. (Reprint) 550. 

S. D.—Sherman v. Harrisburg Loan 
Co., 46 S. D. 497, 194 NW 652. 

Wis.—Winkler v. Magdeburg, 100 
Wis. 421, 76 NW 332. 

[a] Possibility of future insuffi- 
ciency.—A receiver will not be ap- 
pointed in foreclosure proceedings 
merely because the property at some 
future time may become insufficient 
to pay the mortgage debt. Laune v. 
Hauser, 58 Nebr. 6638, 79 NW 555. 

54. Finch v. Flanagan, 208 App. 
Div. 251, 203 NYS 560; Burlingame 
Veearcel tar Eium  GNiesvioye ade 

55. See cases infra notes 56-65. 


tor as well as their own interests in - 
their application for aé_ receiver.’ 
Cohn v. Bartlett, 182 App. Div. 245, 
248, 169 NYS 604. 

65. Buck v. Stuben, 638 Nebr. 278,. 
88 NW 483. 

Liability and remedies for 
waste generally see supra §§ 637-642. 

Watson v.. Equitable Morte. 
Co., 182 Ga. 154, 63 SE 912; Episco- 
pate Fund v. Matteson, 12 NYSt 370, 
6 NYLegObs 390; Benson v. Fash, 1 
CodeRep (N. Y.) 50; Stewart v. Mun- 
ger, 174 N. C. 402, 93 NB 927;°Lo- 
throp v. Collazo, 1 Porto Rico Fed. 
131; Lothrop v. Collazo, 1 Porto Rico 
Fed. 128. 

68. U. S.—Grant v. Phoenix Mut. 
%, Ins Cos 122 Us Sit1 65s SCress4i9 
30 L. ed. 905; Lapham v. Ives, 14 F. 
Cas. No. 8,082; Morrison .v. Buckner, 
17 F. Cas. No. 9,844, Hempst. 442. 

Ala.—Meyer v. Thomas, 131 Ala. 
111, 30 S 89. 

Fla.—Graham v. Consolidated Na- 
val Stores Co., 57 Fla. 418, 48 S 743. 

Ind.—Brinkman vy. Ritzinger, 82 
Ind. 358. 

Kan.—Howard y. Tourbier, 98 Kan. 
624, 160 P 1144. 

Ky -—Mayfield v. Wright, 107 Ky. 
530, 54 SW 864, 21 KyL 1255; Woolley 
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“§§ 1687-1689] 


eretion®® which may grant both.7° 


a receiver instead of granting an injunction.) A re- 
eeiver will be appointed where the mortgagor is insol- 
vent,’? or where the mortgage covers a manufactur- 
But an act of waste 
does not always justify the appointment of a re- 
ceiver ;** it is necessary to show that the injury will 
~ so depreciate the value of the property that it will 
not thereafter afford adequate security.”® 
_ gagee cannot have a receiver where he himself has 
_ taken possession of the property and is running it 
and receiving the rents and income.” 

[§ 1688] e. Pledge of Rents and Profits—(1) In 
General. When the rents and profits are pledged 
for the payment of the debt, together with the land 
itself, they constitute a fund primarily liable for 
the debt, and in this case a receiver may be ap- 
pointed, on the application of the mortgagee, with- 
out showing that the land is inadequate as security”’ 
and without question as to the mortgagor’s sol- 
But still, even here, the appointment of 
a receiver is not a matter of course; the court may 


ing or business property.7® 


vency.*® 


v. Holt, 14 Bush 788; Newport, etc., 
Bridge Co. v. Douglass, 12 Bush 
673; Huston v. Strow, 8 Ky. Op. 603. 
Minn.—Larson v. Orfield, 155 Minn. 
282, 193 NW 453; Marshali, ete., Bank 
v. Cady, 75 Minn. 241, 77 NW 831, 76 
Minn. 112, 78 NW 978. 
Miss.—Thompson vy. Natchez Wat- 
er, etc., Co., 68 Miss. 423, 9 S 821. 
N. C.—Stewart v. Munger, 174 N. C. 
402, 93 NE 927; Oldham v. Wilming- 
ton First Nat. Bank, 84 N. C. 304. 
Porto Rico.—Lothrop v. Collazo, 1 
Porto Rico Fed. 131; Lothrop v. Col- 
lazo, 1 Porto Rico Fed. 128. 
S. D.—Roberts v. Parker, 14 S. D. 
323, 85 NW 591. 


Vt.—Cheever v. Rutland, ete, R. 
Co.,, 892 Vit :653. 
W. Va.—Dunlap v. Hedges, 385 


W. eae 287, 13 SE 656. 
69. Stewart v. Munger, 174 N.C. 
402, 93 NE 927. 

[al Farm mortgage.—Dunlap 
Hedges, 35 W. Va. 287, 18 SH 658. 
But see Du Bois vy. Bowles, 30 Colo. 
44, 69 P 1067 (where a similar appli- 
cation was refused, the mortgagee 
showing that the security was inade- 
quate and that the mortgagor was 
not able to farm and manage the 
land, but not alleging that he would 
commit waste or that the property 
would depreciate in his hands). 

70. Lothrop v. Collazo, 1 Porto 
Rico Fed. 131. And see cases passim 
this section. 

71. Stewart v. Munger, 174 N. C. 
402, 93 NE 927. 

[al Tllustration—Where defend- 
ant at great expense had constructed 
an extensive plant to carry on the 
business of cutting and removing the 
timber for commercial purposes, and 
plaintiff, if not remiss, had at least 
been somewhat slow, in prosecuting 
his right, the court, instead of 
granting drastic relief by injunction, 
should require defendant to execute 
a bond for the payment of such sum 
as the court might finally adjudge to 
‘be due plaintiff, and, if deemed 
proper, might appoint some person to 
inspect the removal of the timber so 
as to ascertain its quantity, and keep 
a true account thereof, and make re- 
port to the court. Stewart v. Mun- 
ger, 174 N. C. 402, 93 SE 927. 

72, Neilsen v. Heald, 151 Minn. 
181, 186 NW 299, 26 ALR 29. 

73. Warmers’ L. & T. Co. v. Me- 
ridian Waterworks Co., 139 Fed. 661; 
Stewart v. Chesapeake, etc., Canal 
Co., 5 Fed. 149, 4 Hughes 47; Lowell 
v. Doe, 44 Minn. 144, 46 NW 290: 
Rowe v. Wood, 2 Jac. & W. 553, 37 
Reprint 740. 

[a] MTNllustrations. — (1) 
Stewart v. Chesapeake, ete. Canal 
Co., 5 Fed. 149, 4 Hughes 47. (2) 
- Mine property. "Rowe Vv. Wood, 2 Jac. 


Canal. 
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It may appoint 


Profits. 
The mort- 


therefor.®> 


mortgagor.°° 


& W. 553, 37 Reprint 740. (3) Water- 
works. Farmers’ L. & T. Co. v. Me- 
ridian Waterworks Co., 139 Fed. 661. 

[b]. Hotel property.—A receiver is 
properly appointed for hotel property, 
on the application of the mortgagee, 
where it appears that the mortgagor 
has closed the house, although the 
business was specially lucrative, and 
that in consequence the property 
would depreciate in value until it 
became insufficient as security for 
the mortgage debt. Lowell v. Doe, 
44 Minn, 144, 46 NW 297. 

{c] Newspaper plant.—It has been 
held proper to appoint a receiver and 
manager of a newspaper plant until 
the hearing of the cause. Chaplin v. 
Young, 6; Li. Ta Reps N.-S:79%. 

74. Union Mut. L. Ins. Co. v. Un- 
ion Mills Plaster Co., 37 Fed. 286, 3 
LRA 90; Justus v. Fagerstrom, 141 
Minn. 323, 170 NE 201; Horner v. 
Dey, 61 N. J. Eq. 554, 49 A 154. 

[a] Decrease in value.—The fact 
that the property has decreased in 
commercial value is no cause for the 
appointment of a receiver, where this 
is ineident to a general depreciation 
of farming property, nor that the 


mortgagor has failed to pay the in-j 


terest, when this is due to a failure 
of the crops. Horner v. Dey, 61 N. J. 
Eq. 554, 49 A 154. 

[b] Manufacturing establishment. 
—Mere disuse of a manufacturing 
plant; under an agreement with other 
manufacturers to restrict production, 
although attended with the decay and 
dilapidation inseparable from disuse, 
is not such destruction or waste as to 
entitle the mortgagee to a receiver 
pending foreclosure. Union Mut. L. 
Ins. Co. v. Union Mills Plaster Co., 37 
Fed. 286, 3 LRA 90. 

75. Title Ins., etc., Co. v. Califor- 
nia Dev. Co., 164 Cal. 58, 127 P 502; 
Paine v. McElroy, 73 Iowa 81, 34 NW 
615; Justus v. Fagerstrom, 141 Minn. 
323, we NW 201; Whitehead v. Hale, 
118'N. Cc. 601, 24 ‘SE 360. 

76. Sleeper v. Iselin, 59 Iowa 379, 
13 NW 341. 

Handman v. Volk, 99 SW 660, 
30 KyL 818. 

[a] In Colorado, where a real es- 
tate mortgage pledged rents and 
profits as part of the security, which 
was inadequate, and the mortgagor 
was insolvent, a court of equity, on 
final decree foreclosing the mortgage, 
was entitled to appoint a receiver to 
collect the rents and profits accruing 


after the filing of the suit to fore- 


close, and have the same applied on 
the mortgage debt, notwithstanding 
Code Civ. Proc. § 261, providing that 
the owner of a mortgage shall not be 
entitled to the possession of the 
mortgaged property prior to fore- 
closure and sale. Moncrieff v. Hare, 
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exercise its discretion as in other ecases,®° and re- 
fuse the appointment if there appears to be no rea- 
son for granting it,*t as where it appears that the 
premises are adequate security for the mortgage 
debt®? or where it affirmatively appears that the 
rents and profits were not pledged.%* 
[§ 1689] (2) Necessity of Lien on Rents and 
A court of equity has power to appoint a 
receiver and grant equitable relief where there are 
no express words in the mortgage giving a lien upon 
rents and profits on the property,** but such action 
may not be taken unless there are proper grounds 
However, under the theory that a mort- 
gagee has no lien on the rents of, and profits from, 
the mortgaged premises,°* where such rents and 
profits are not pledged by the mortgage, it has been 
held that the inadequacy of the security®’’ or the 
insolvency of the mortgage debtor,®® or both,’® are 
not per se grounds for the appointment of a receiver 
to collect the rents and profits, especially where such 
rents and profits have already been assigned by the 


38 Colo. ae 87 P1082, 7 LRANS 1001. 

78. Ill—Ball v. Marske, 202 201 
31, 66 NE 845; Bagley v. Illinois 
Trust, etce., Bank, 199 Ill. 76, 64 NE 
1085; Howard v. Burns, 201 Til. A. 
579 ‘Taft 279 Ill. 256, 116 NE 703]; 
Lancaster v. Prussing, 139° HIE Ae 6333 


West v. Adams, 106 IH. <A. 114; 
Lechner v. Green, 104 Il. A. 442; 
Ortengren v. Rice, 104 Ill. A. 428; 


Ball v. Marske, 100 Dl. A. 389; Foun- 
tain v. Walther, 66 Ill. A. 529; Nic- 
colls v. Peninsular Stove Co., 48 Ill. 
A. 317; Oakford v. Robinson, 48 Tl. 
A. 270. But see Mason v. "Hooper, 
166 Ill. A. 537 (in the absence of a 
showing, a’ receiver before sale is 


| improper in a foreclosure proceeding, 


where the trust deed does not provide 
therefor, although the rents and 
profits are pledged for the payment 
of the mortgage debt). 


Ind.—Harris v. U. S. Saving Fund, 


ete,, Co., 146 Ind. 265, 45 NE 328. 
Towa.—Walters Vv. Graham, 190 
Iowa 481, 180 NW 305; Stetson v. 


Northern Inv. Co., 101 Iowa 435, 70 
NW 595; Des Moines Gas Co. v. West, 
44 Iowa’ 23. 

N. Y.—-Rhinelander  v. Richards, 
184 App. Div. 67, 171 NYS 436; Pizer 
v. Herzig, 121 App. Div. 609, 106 NYS 
370; Sage v. Mendelson, 42 ‘Mise. 13%; 
85 NYS 1008; Lyng v. Marcus, 118 
ae 1056; Butler v. Frazer, 57 NYS 

Tex.—De Barrera v. Frost, 33 Tex. 
Civ. A. 580, 77 SW 637. 


79. See cases infra note 80. 
80. See cases infra note 81. 
81. Bagley v. Illinois Trust, ete., 


Bank, 199 Ill. 76, 64 NE 1085; "“Ztna 
L. Ins. Co. v. Broecker, 166 Ind. 5716, 
77 NE 1092; Brick v. Hornbeck, 19 
Misc. 218, 43 NYS 301. 

g2. Actna L. Ins. Co. v. Broeker, 
166 Ind. 576, 77 NE 1092; U. S. Life 
Ins. Co. ¥. Ettinger, 32 Misc. 378, 66 


NYS 1. 

83. Winans v. Smith, 199 Iowa 
715, 202 NW 745. 

84 Joliet First, Nat. Bank v. Illi- 


nois Steel Co., 174 Ill, 140, 51 NE 
200; Bothman y. Lindstrom, 221 Ill. 


A. 262. 
Joliet First Nat. Bank y. Illi- 

nois Steel Co., 174 Ill. 140, 51 NE 200. 

Inadequacy of security as ground 
for appointment of receiver generally 
see supra § 1686. 

86. See supra § 604. 

87. Locke v. Klunker, 123 Cal. 
231, 55. P-993:; 

88. West v. Conant, 100 Cal. 231, 
34 P 705. 

89. White v. Griggs, 54 Iowa 650, 
7 NW 125; Hardin v. Hardin, 34 S. C. 
77, 12 SH 936, 27 AmSR 786. ; 

90. Best v. Schermier, 6 N. J. Eq. 
154; Seignious v. Pate, 32 S. C. 134, 
10 SE 880, 17 AmSR 846, 
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[§ 1690] f. Provision for Receivership in Mort- 
gage. Where the mortgage contains a stipulation 
that the mortgagee shall be entitled to have a re- 
ceiver appointed upon default and the commence- 
ment of foreclosure proceedings, the court will make 
such appointment, upon his request therefor,®! if 
not as a matter of course, still upon any showing 
of equitable grounds therefor,®? or if no good reason 
against the appointment is shown.®? If the statute 
law so restricts the power of the court in regard to 
appointing receivers that the appointment would 
not be proper in the particular case, jurisdiction to 
make the appointment cannot be conferred by stipu- 
lation in the mortgage.°* If the stipulation is valid, 
it is binding on a purchaser of the premises,®° and 
is not revoked by the death of the mortgagor.°® 
Also, if the stipulation is otherwise valid, it is en- 
forceable regardless of the insolvency of the mort- 
gagor.?" 

Conclusiveness and effect of stipulation. A re- 
ceivership clause in a mortgage does not prima 
facie®® or as a matter of right®® entitle the mort- 
gagee to the appointment of a receiver, the question 
still remaining within the discretion of the court.t 
The court may refuse to appoint a receiver upon 


91. Walker v. Kersten, 115 Ill. A. 


[al Provision in junior mortgage. 
—In a suit to foreclose a senior 
mortgage, if neither the bill nor the 
eross bill prays for the appointment 


abrogating, 
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the mortgagee (Couper v. Shirley, 75 
130 Fed. 168, 170, 21 CCA 288 [“It may 
be that in states where there is no 
statuté changing, or in any manner 
any of the common-law 
rules upon this subject, authorities 


reli a ~Y 


[§§ 1690-1692 
equitable grounds.? It will not appoint him when no 
reasonable ground therefor is shown.? The appoint- 
ment should not be made where there is no danger 
of ultimate loss of the property or waste thereof,* 
or where the property appears to furnish ample 
security.® 

[§ 1691] g. Failure To Pay Taxes or Insure. The 
failure of the mortgagor to pay taxes may,°® or may 
not,’ warrant the appointment of a receiver de- 
pending upon whether such fact destroys, or impairs 
the value of, the security. It has been held that 
the delinquency in the payment of taxes is no ground 
for the appointment of a receiver where the mort- 
gagor is not shown to be insolvent.? On the ground 
that the mortgagee may both insure?® and pay taxes 
due upon'! the property, it has been held that the 
failure of the mortgagor to insure the property!” 
or his’ failure both to insure the property and to 
pay the taxes’* does not alone justify the appoint- 
ment of a receiver. Where a party in possession 
of mortgaged property is not required to insure the 
same for the benefit of the mortgagee, a receivership 
is not justifiable.** 

[§ 1692] 5, Procedure—a. In General. Except and 
to the extent that the matter may be controlled by 
146. But see Townsend v. Wilson, 
155 Ill. A. 303° (the appointment of a 
receiver to collect rents is not dis- 
cretionary with the court, where 


such appointment is provided for 
in a mortgage and is essential to 


of a receiver, the court should not 
appoint one, although a junior moft- 
gage may provide for such appoint- 
ment. Gillespie v. Greene County 
Sav., ete., Assoc., 95 Ill. A. 5438. 

[b] Receiver after foreclosure.— 
Where the mortgage authorizes the 
mortgagee to take possession on de- 
fault, and also to pursue his remedy 
by foreclosure, but does not contem- 
plate the appointment of a receiver 
after foreclosure, the mortgagee will 
not be entitled to the appointment if 
he omits to take possession and sim- 
ply resorts to the ordinary remedy 
of foreclosure. Swan v. Mitchell, 82 
Iowa 307, 47 NW 1042, ; 

92. Walters v. Graham, 190 Iowa 
481, 180 NW 305; Finch v. Flanagan, 
208° App. Div. 351, 203) NYS 560; 
Pizer v. Herzig, 121 App. Div. 609, 


106 NYS 370; Thomas vy. Davis, 90 
App. Div. 1, 85 NYS 661; Baier v. 
Kelley, 55 Misc. 368, 106 NYS 
552. 


93. Warner v. Rising Fawn Iron 
Co., 29 F. Cas. No. 17,188, 3 Woods 
514; Bagley v. Illinois Trust, etc, 
Bank, 199 Ill. 76, 64 NE 1085; Prin- 
gle v. James, 109 Ill. A. 100; Gooden 
v. Vinke, S7 eT A: 562; White Vv. 
Mackey, 85 Ill. A. 282; Loughridge 
v. Haughan, 79 Ill. A. 644; Wright v. 
Case, 69 Ill. A. 535; Clark v. John A. 
Logan Mut. Loan, ete., Assoc., 58 Ill. 


A. 311; Hubbell v. Avenue Inv. Co., 
97 Towa 135, 66 NW 85; Paine v. 
McElroy, 73 Iowa 81, 84 NW 615; 


Thomas v. Davis, 90 App. Div. 1, 85 
NYS 661; Browning v. Sire, 56 App. 
Div; 399, 67 NYS 798; Hleteher «v. 
Krupp, 35 App. Div. 586, 55 NYS 146; 
MackKellar v. Rogers, 52 N. Y. Super. 
360; Putnam v. McAllister, 57 NYS 
404; Keogh Mfg. Co. v. Whiston, 14 
NYS 344, 26 AbbNCas 358. 

94. Couper v. Shirley, 75 Fed. 168, 
21 COA 288; Baker v. Varney, 129 
Cal. 564, 62 P 100, 79 AmSR 140. 

[a] Thus (1) a statute providing 
that a mortgage shall not be so con- 
strued as to entitle the owner to re- 
cover possession without foreclosure 
and sale (Or. Code § 326; Teal v. 
Walker, 111 U. S. 242, 4 SCt 420, 28 
L. ed. 415) (2) was construed as suf- 
ficient to invalidate a stipulation in 
the mortgage for the appointment of 
a receiver on the mere application of 


might be found to the effect that the 
parties to a real-estate mortgage 
would have the right to make any 
contract which they mutually agreed 
upon. But it would serve no useful 
purpose to discuss that question. It 
is enough to say that it has been 
authoritatively settled that, under 
the provisions of the statutes of 
Oregon, they have no power to bind 
the courts, independent of any equi- 
table , condition which might be 
shown to exist, by any stipulation, 
contract, covenant, or agreement con- 
tained in the mortgage for the ap- 
pointment of a trustee or receiver to 
take charge of the rents, issues, and 
profits of the mortgaged premises 
pending a foreclosure of the mort- 
gage. This must be true, for under 
such a statute the mortgage does not 
convey any title to the mortgagee, 
but is a security merely for the debt; 
and the mortgagee, before foreclo- 
sure, has no legal interest in the 
lands. mortgaged to him, and is not 
entitled to the possession thereof’’]. 

95. Hubbell v. Avenue Inv. Co., 97 
Iowa 135, 66 NW 85. e 

[a] Personal agreement with 
owner of part of mortgaged prem- 
ises.—A modifying agreement  be- 
tween owner of a one-half interest in 
the mortgaged land and holder of 
the mortgage, authorizing an ap- 
pointment of a receiver in case of 
default, not purporting to bind suc- 
cessors and grantees, is only a per- 
sonal agreement between the parties 
thereto, and not to affect a subse- 
quent grantee of the mortgaged 
premises. Finch v. Flanagan, 208 
App. Div. 251, 203 NYS 560. 

96. In re Hale, [1899] 2 Ch. 107. 


mea Stevens v. Pearson,,202 Ill. A. 
98. Schwarz v. Alexander, 178 
App Div. 641, 165 NYS 491; Baier 
55 Misc. 368, 106 NYS 


v. Kelley, 
552 


99. Althausen v. Kohn, 222 Ill, A. 
324; and cases infra note 1. 

1. Stevens v. Pearson, 202 Ill. A. 
22; Adtna L. Ins. Co. v. Broeker, 166 
Ind. 576, 77 NE 1092; Parry v. West, 
(Iowa) 197 NW 297; New York Bldg. 
Loan Banking Co. v. Begly, 75 App. 
Div. 308, 78 NYS 169; Fletcher v. 
Krupp, 385 App. Div. 586, 55 NYS 


the protection of the rights of the 
mortgagee). 

“As a matter of law the stipulation 
for a receiver in the event of fore- 
closure does not enlarge the rights 
ef the mortgagee. Under our statute 


ceiver with or without a stipulation, 
and it may refuse to appoint one un- 
though the mortgage provides for a 
receiver. If the security is ample 
in either case. qt is a matter of 
judicial discretion.” Durband v. Ney, 
2 Althausen v. Kohn, 222 Ill: A’ 
324; Sheakley v. Mechler, 199 Iowa 
3. Finch v. Flanagan, 
Div. 251, 203 NYS 560. 
v. Charlotte 
Gen. Hlectric Co., 152 Mich. 568, 116 
NW 379. 
355, 180 NW 197; Bidlitz v. Lancas- 
ter, 40 App. Div. 446, 59 NYS 54; 
NYS 474; Jarvis v. McQuaide, 24 
Misc. 17, 53 NYS 97; Lyng v. Marcus, 
“In considering this kind of a case, 
it is to be borne in mind that the 
contract for security, and for noth- 
ing more. He acquires no legal right 
jured by breach of any covenant of 
the mortgage, if his security still be 
son for saying that the mandate of 
the mortgage is not peremptory.” 
6 <Althausen v. Kohn, 222 Ill. A. 
324; Ortengren v. Rice, 104 Ill. A. 
428 
Lp eas ba 
8. See this 
9. ices vy. Strohm, 134 Wash. 490, 


cases passim 


a court of equity may appoint a re- 
der the facts of a given case even 
the court will not appoint a receiver 
196 Iowa 574, 584, 191 NW 385. 
1390, 203 NW 929. 

208 App. 

4. Union’ Trust =Co. 

5. Gilbert v. Berry, 190 Iowa 351, 
Degner v. Stiles, 2 Silv. Sup. 30, 6 
118 NYS 1056. 
mortgagee’s contract is essentially a 
to the property as such, nor is he in- 
abundant. This is a sufficient rea- 
Gilbert v. Berry, supra. 

7. Wilson y. Wolf, 9 Kan. A. 347, 

sec- 
tion. 


236 P 

10. See supra §§ 625-628. 

11. See supra §§ 614-624. 

12. Planters’ Oil Mill v. Carter, 
140 Ga. 808, 79 SE 1120. 

13. Ferguson We pias (Tex. 


Civ. A.) 138 ‘SW 221 
14. Ferguson v. Dickinson, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


4 1692-1696] 


particular statutory provisions,!® general rules else- 
where considered!® govern the procedure for ob- 
‘taining an injunction’? and for the appointment 


of a receiver.!8 


[§ 1693] b. Time for Appointment.'* 
the mortgage debt must be already due and there 
must have been such default as to entitle the mort- 
gagee to commence an action to foreclose the mort- 
gage, and the bill must be actually filed, before a 
A receiver may be 
~ appointed before the entry of the deficiency decree.”* 
Where the petition prayed for the appointment of a 
receiver pending the action for foreclosure, but the 
application was not heard until final hearing, the 
court erred in appointing a receiver on the final 
hearing before appeal or on application for a stay.?? 

[§ 1694] c. Necessity and Sufficiency of Applica- 
The necessity and sufficiency of the applica- 
tion for the appointment of the receiver?® or the 
granting of an injunction?‘ usually is governed by 
the general rules applicable to those remedies. 
application for a receiver'may be made by separate 
petition*> or by a prayer therefor in the bill or com- 


receiver may be appointed.?° 


tion. 
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be full and specific allegations of the facts entitling 
the mortgagee to this remedy. ef 
appoint a receiver where neither the petition there- 


It is not proper to 


for nor the bill of complaint filed in the case is 


Generally 


An 


ship, it 1s error 


plaint for foreclosure,”® but in either case there must 


15. See statutory provisions. 

[a] Where a receiver is appointed 
ex parte, the court, before making 
the order, must require from appli- 
cant an undertaking in an amount to 
be fixed by the court, to the effect 
that applicant will pay to defendant 
all damages sustained by defendant 
if applicant shall have wrongfully 
procured the order. Stoff v. Erken, 


172 Cal. 481, 156 P 1033 (Code Civ. 
Proc. § 566). 
16. See Injunctions § 454 et seq; 


Receivers [34 Cyc 101 et seq]. 

17. Lothrop v. Collazo, 1 Porto 
Rico Fed. 131 (a bond may be re- 
quired of applicant in a proper sum 
to cover damages in case the injunc- 
tion is not finally sustained). 

18. Knickerbocker Trust Co. v. 
Oneonta, ete., R. Co., 41 Mise. 204, 
83 NYS 930. 

[a] VWenue.—An application for 
the appointment of a receiver in 
mortgage foreclosure proceedings 
must be made in the county where 
the action is triable. Knickerbocker 
Trust Co. v. Oneonta, etc., R. Co., 41 
Misc. 204, 83 NYS 930. 

Receiver’s bond see infra § 1700. 

19. After sale see infra § 1947. 

Before action brought see supra 


§ 643. 

20. Phillips v. Taylor, 96 Ala. 426, 
11 S 323. 

[a] Before the seizure of the 
property an injunction may issue to 
arrest an executory proceeding on 
the mortgage. Roberson vy. Gold- 
smith, 125 La. 571, 51 S 646. 

21. Bolton v. Starr, 223 Ill. A. 39. 

22. Chadron Banking Co. v. Ma- 
honey, 43 Nebr. 214, 61 NW 594. 

23. See Receivers [34 Cyc 110]. 

24. See Injunctions § 528 et seq. 

[a] Allegations held sufficient.— 
Description of the property to sup- 
port an injunction restraining the 
removal of fixtures from the prop- 
erty. Anderson v. Englehart, 18 
Wyo. 409, 108 P 977. 

[b] Allegations held insufficient.— 
Dreyfous y. Papalia, 143 La. 530, 78 S 

3. 


Sellers v. Stoffel, 139 Ind. 468, 
BE 52. 


Sherman v. Wichner, 35 S. D. 
436, 152 NW 700. 

: 27. Ala.—Skidmore vy. Stewart, 199 
Ala. 566, 75 S 1; Hendrix v. American 


Freehold Land’ Mortg. Co.; 95 Ala. 
pls, 1LhsS 213. 
Cal.—Garretson Inv. Co, v. Arndt, 


144 Cal. 64, 77 P 770. 
Fla.—Pasco v. Gamble, 15 Fla. 562. 
Ill.—Glennon v. Wilcox, 159 Ill. A. 


2. 
Ind.—Pouder v. Tate, 96 Ind. 330. 


Nebr.—Morris v. Linton, 62 Nebr. 
731, 87 NW 958; Chambers v. Barker, 
2 Nope. (Unoff.) 523, 89 NW 388. 

N. Y.—Mylvirn Corp. v. Passman, 
172 App. Div. 944, 157 NYS 372; 
Browning v. Sire, 56 App. Div: 399, 
67 NYS 798; Warner v. Gouverneur, 
1 Barb. 36; Sea Ins. Co. v. Stebbins, 
8 Paige 565. 

Porto Rico.—Lothrop y. Collazo, 1 
Porto Rico Fed. 128. 

S. D.—Sherman y. Wichner, 35 S. 
D. 436, 152 NW 700. 

Tenn. —Pope v. Hazen, 4 Tenn. Civ. 
A. 224. 

W. Va.—Pyles v. Riverside Furni- 
ture Co., 30 W. Va. 123, '2 SE 909. 

{a] Allegations held sufficient.— 
Tourny v. Bryan, 66 Cal. A. 426, 226 
P 21; Harris v. U. S. Saving Fund, 
etc., Co., 146 Ind. 265, 45 NE 328. 

[b] Allegations held insufficient.— 
Title Ins., etc., Co. v. California Dev. 
Go.,. 164 Gal. 58, 127 P 502; Woodland 
Bank v. Stephens, 144 Cal. 659, 79 P 
379; Arnold v. Mayer, (Tex. Civ. A.) 
198 SW 602, 

[ec] Allegation of inadequacy of 
security.—The appointment of a re- 
ceiver of mortgaged premises is un- 
authorized, where the moving papers 
do not allege positively that the 
security is insufficient, although the 
mortgage provides that a receiver 
may be appointed, without regard to 
the value of the property, on five 
days’ notice to the mortgagor, no 
notice having been given. Graybill v. 
Heylman, 139 App. Div. 898; 123 NYS 
622 


98. Daley v. Nelson, 119 Ill. <A. 
627; Murphy v. Hoyt, 93 Ill. A. 313; 
Sherman v. Wichner, 35 S. D. 436, 
152 NW 700. 

{a] Only petition verified.—The 
appointment of a receiver in a fore. 
closure proceeding is not improper, 
if the petition therefor is verified, 
although the bill of complaint is not. 
Cowell v. Gnatzig, 178 Ill. A. 482. 

29. Nash v. Meggett, 89 Wis. 486, 
61 NW 283 (an order denying a mo- 
tiébn for a receiver in a foreclosure 
suit, made before judgment, is not a 
bar to an application for a receiver 
after judgment). 

30. Stoffel v. Sellers, 142 Ind. 301, 
41 NE 708. 

{a] Amendment of application.— 
Where an order appointing a receiver 
to take charge of the rents and 
profits was refused on appeal because 
of the insufficient allegations of the 
complaint, and the receiver paid into 
court the moneys then in his hands, 
it was error to refuse to permit plain- 
tiff to file an amended complaint on 
an affidavit alleging such facts as 


properly verified.?§ 
tion,”® or the reversal on appeal of an order grant- 
ing a receiver,®® is no bar to a second application on 
a new state of facts or on an amended complaint 
supplying the deficiencies of the first. 

[§ 1695] d. Plea or Answer. 
application should be made by answer, explicitly 
denying the facts alleged,*+ and not by demurrer.*” 

[§ 1696] e. Notice of Application.** 
appointment of a receiver is prayed in the original 
bill, its averments may make a case for such appoint- 
ment on an ex parte application without notice.%* 
When the cause of action to foreclose the mortgage 
and an application for the appointment of receiver 
are combined in one petition, and defendant joins 
issue, no other notice or application for the appoint- 
ment is necessary.*° But on a motion for a receiver- 


The denial of such an applica- 


Opposition to the 


Where the 


to make the appointment without 


due notice to all parties interested adversely.*® 


would have originally entitled him to 
the appointment of a receiver. Stoffel 
v. Sellers, 142 Ind. 301, 41 NE 708. 

Renewals of application generally 
see Receivers [34 Cyc 153]. 

31. Henry v. Watson, 109 Ala. 355, 
19 S 413; -Sea Ins. Co. v. Stebbins, 8 
Paige (N. Y.) 565. See generally Re- 
ceivers [34 Cyc 133]. 


32. Pouder v. Tate, 96 Ind. 330. 

33. Generally see Receivers a 
Cye 117]: 

34. Strain v. Palmer, 159 Fed. 628, 


86 CCA 618; Hendrix v. American 
Freehold Land Mortg. Co., 95 Ala. 
Stay. Uh Si eZa 3c 

35. Lackey y. Yekel, 113 Nebr. 382, 
203 NW 542. 

36. Colo.—Belknap Sav. Bank v. 
Lamar Land, etc., Co., 28 Colo. 326, 64 
eDDe 

Fla.—Moyers v. Coiner, 22 Fla. 422. 
n ie oe ene v. Stangal, 208 Ill. 


Mich.—Hazeltine v. Granger, 44 
Mich. 503, 7 NW 74. 
Minn.—Haugan v. Netland, 651 
Minn, 552, 53 NW 873. 
Nebr.—Johnson Vv. Powers, 21 
Nebr Bees 32 NW 62. 
Y.—Straus v. Minkowees 181 
yen Divi) 877, 169 (NYS (54422 eJar= 


mulowsky v. Rosenbloom, 125 App. 
Div. 542, 109 NYS 968. 

Porto Rico.—Lothrop y. Collazo, 1 
Porto Rico Fed. 128. 

[a] Notice held  insufficient.— 
eee v. Collazo, 1 Porto Rico Fed. 


{[b] Under statute—Under Code 
Civ. Proc. §§ 713, 714, a receiver for 
rents may be appointed in an action 
to foreclose a mortgage without 
notice to the owner, if he is in de- 
fault. Conroy v. Polstein, 150 App. 
Div. 832, 135 NYS 419. 

[c] Service on codefendant wife.— 
Service on a party of notice of a 
motion for the appointment of a re- 
ceiver without bond in foreclosure 
proceedings is sufficient when made 
by leaving a copy of the notice with 
her husband and codefendant. Gib- 
berman v. Stangal, 208 Ill. A. 298. 

[d] Who entitled to notice.—(1) 
Where the mortgaged property is in 
the possession of a subsequent pur- 
chaser of the equity of redemption, 
he is entitled to notice of the appli- 
cation for a receiver, and notice to 
the mortgagor alone is not sufficient. 
Dazian v. Meyer, 66 App. Div. 575, 
73 NYS 3828. (2) And where a holder 
of mortgage bonds asks foreclosure 
on the ground that the trustee under 
the mortgage has abandoned his 
trust, and that his interests are an- 
tagonistic to the bondholders, notice 
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ve 


Service by publication may be sufficient.37 
defendant is in default for want of appearance, he 
is not entitled to notice of the application.*® 
though a mortgage provides that a receiver 
appointed without notice, the court is not bound 
thereby,*® but may use its discretion’? and may re- 
quire that notice is to be given;*! but the court 
should take the contract concerning notice into con- 
sideration in deciding whether to exercise its juris- 


diction without notice.*2 


{[§ 1697] f. Hearing and Determination.** 
der to warrant a receivership applicant must make 
a clear showing of a good ground,** amounting to 


more than the mere fact that the 
‘overdue and unpaid.*® 


need not find the facts specifically,** 


to such trustee of an application for 
the appointment of a receiver will 
not bind other bondholders who are 
not parties to the action. Belknap 
iSav. Bank v. Lamar Land, etc., Co., 
28 Colo. 326, 64 P 212. (3) But it is 
not necessary to serve notice on a 
receiver of property of one of the 
mortgagors, appointed in proceedings 
supplementary to execution, as he is 
not an adverse party. Grover v. Mc- 
Neely, 72 App. Div. 575, 76 NYS 559. 
(4) A receiver of rents and profits 
should not be appointed until a per- 
son in possession under a contract of 
sale, since a period prior to the filing 
-of the lis pendens, is made a party. 
Webber v. Ahearn, 155 App. Div. 892, 
140 NYS 12. 

[e] Waiver of irregularity.—One 
who answers a petition for the ap- 
pointment of a receiver, and resists 
it on the merits, waives any irregu- 
larity in the notice of the applica- 
tion. Robertson v. Ostrom, 1 Nebr. 
-(Unoff.) 200, 95 NW 469. 

37. Fletcher v. Krupp, 35 App. Div. 
586, 55 NYS 146; Coleman v. Good- 


man, 37 Misc. 517, 75 NYS 973. ‘See 
Wolfe v. Jackson, 2 Hog. 199; Lon- 
don, etc., Bank, Ltd. v. Facey, 24 L. 


T. Rep. N. S. 126. (where receiver 
appointed ex parte without service 
having been affected); Barlow v. Har- 
vey, 1 Molloy 246; Johnson v. Nagle, 
1 Molloy 240. 

38. Armstrong v. Douglas Park 
Bldg. Assoc., 60 Ill. A. 318. 

39. Hawkins v. Maxwell, 156 App. 
Div: 31, 140 INYS 909. [aff 215 N. Y. 
673 mem, 109 NE 1078 mem]; Woeri- 
shoffer v. Peoples, 120 App. Div. 319, 
105 NYS 506. 

40. Hawkins v. Maxwell, 156 App. 
Div. 31, 140 NYS 909 [aff 215. N. Y. 
673 mem, 109 NE 1078 mem]; Woeri- 
shoffer v. Renee: 120 App. Div. 319, 
105 NYS 50 

41. Pennine v. Maxwell, 156 App. 
Div. 31, 140 NYS 909 [aff 215 N. Y. 
673 mem, 109 NE 1078 mem]. 


4%. Woerishoffer v. Peoples, 120; 
App. Div. 319, 105 NYS 506. 
43. Generally see Receivers [34 


Cyie)127 I... 
44. U. S.—Tysen v. Wabash, etc., 
of Co., 24 F. Cas. No. 14,315, 8 Biss. 
47. 
Ala.—Samson v. Chicago Title, etc., 
‘Co., 208 Ala. 18, 93 S 833. 
Ga.—Planters’ Oil Mill v. Carter, 
140 Ga. 808, 79 SE 1120. 
Ill.—Ortengren v. Rice, 104 Ill. A. 
2 


8. 

Ind.—Sellers v. Stoffel, 139 Ind. 468, 
389 NE 52 

Kan. —Havana State Bank y. Dike- 
man, 98 Kan. 222, 157 P 1177. 


It is discretionary with the 
court to hear oral evidence on such an application ;*° 
but it will confine the hearing strictly to the question 
of appointing or refusing a receiver, and not under- 
take to determine any collateral questions, however 
proper may be their consideration in the main suit.*7 
An order denying the appointment of a receiver for 
mortgaged property pending foreclosure proceedings 
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Where 


Even 
may be 


In or- 


secured debt is | fatal defect.5® 


receiver.°® 


his office.®® 
unless the losing 


Ky.—Terrell v. Cheatham, 200 Ky. 
667, 255 SW 262. 

Mich.—Union Trust Co. v. Char- 
lotte Gen. Electric Co., 152 Mich. 568, 
116 NW 379. 

Minn.—Larsen v. Orfield, 155 Minn. 
282, 198 NW 453. 

Miss.—Myers v. Estell, 48 ‘Miss. 372. 

Mo.—Ohnsorg v. Turner, 13 Mo. A, 
533. 

Mont.—Rochester v. 
Mont. 293, 240 P 384. 

N. Y.—Cohn v. Bartlett, 182, App. 
Div. 245, 169 NYS 604. 

Porto Rico.—Lothrop v. Collazo, 1 
Porto Rico Fed. 131; Lothrop v. Col- 
lazo, 1 Porto’Rico Fed. 128. 

S. C.—Greenwood Loan, etc., Assoc. 
v. Childs,-67 SiiC. 251,-45 SH. 167; 
Wash.—Sibson v. Hamilton, 

Cot, 21. \Wash.c'362j.584P% 219% 

Wis.—Morris v. Branchaud, 52 
Wis. 187, 8 NW 883. 

[a] Evidence held sufficient: (1) 
To justify appointment. Samson v. 
Chicago Title, etc., Co., 208 Ala. 18, 
93 S 838; Steele v. Graves, 156 Ga. 
650, 119 SE 690; Kramp v. Kramp, 
185 Ill. A. 464; Gale v. Carter, 154 
Ill. A. 478; Havana State Bank: v. 
Dikeman, 98 Kan. 222, 157 P1177; 
Terrell v. Cheatham, 200 Ky. 667, 255 
SW 262; Larsen v. Orfield, 155 Minn. 
282, 193 NW 453; Nielsen v. Heald, 
151 Minn. 181, 186 NW 299, 26 ALR 
29:7 - Cohn) AV Bartlett, 182 App. Div. 
245, 169 NYS 604. (2) To show aban- 
donment of property so as to require 
appointment of receiver. Collins v. 
Gross, 51 Wash, 516, 99 P5738. 

[b] Evidence held insufficient: (1) 
To justify appointment. Union Trust 
Co. v. Charlotte Gen. BPlectric. Co., 
152 Mich. 568, 116 NW 379; Justus v. 
Fagerstrom, 145 Minn. 189, 176 NW 
645; Manhattan L. Ins. Co. vy. Ham- 
merstein Opera Co., 180 App. Div. 
69, 167 NYS 245. (2) To show in- 
adequacy of security. Sickles v. 
Canary, 8 App. Div. 308, 40 NYS 948. 

45. Tysen v. Wabash R. Co., 24 F. 
Cas. No. 14,315, 8 Biss. 247; Mac- 
kenzie v. Howard, 93 Ga. 236, 18 SE 
399; Ortengren:v. Rice, 104 Illy A: 
428; Myers v.: Bstell, 48 Miss. 372.* 

46. State v. Egan, 62 Minn. 280, 
64 NW 813. 

47. Beecher v. Marquette, etce., 
Rolling Mill Co., 40 Mich. 307; Put- 
nam vy. Henderson, 49 App. Div. 361, 
63 NYS 250; Ross v. Vernam, 6 App. 
Div. 246, 39 NYS 1031. 

[a] A tender in open court to 
complainant in a foreclosure case of 
an amount less than that claimed in 
the bill, which was refused as being 
insufficient, was an entirely negligible 
act, and such refusal did not affect 


Bennett, 74 


etc., 
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party has requested it.*9 

Burden of proof is on the mortgagee to establish 
the grounds on which the réceivership is asked,°° 
such as'the inadequacy of the security® or the in- 
solvency of the mortgagor.°? 

Terms. If the relief is granted, it may be coupled 
with the imposition of just and equitable terms upon 
the mortgagee.** 

[§ 1698] 6. Collateral Attack; Estoppel To Deny 
Validity of Decree. 
the receiver cannot be impeached collaterally,** but 
it may be attacked on grounds going to show its 
entire invalidity, as for want of jurisdiction or other 
One by his conduct may be estopped. 
from denying the validity of the appointment of the 


The order or decree appointing 


[§ 1699] 7. Eligibility, Selection, and Qualifica- 
tions of Receiver®’—a. In General. The receiver 
should be an indifferent person between the parties 
to the suit, and one having no pecuniary interest 
of his own which might conflict with the duties of 
If the mortgagor’s solicitor is eligible 
at all to the office of receiver, it appears that the 


the determination of the question 
whether or not a receiver should be 
appointed. Althausen v. Kohn, 222 
Ill. A. 324. 

48. Whitehead v. Hale, 118 N. CG. 
601, 24 SE 360. 

49. Whitehead v. Hale, supra. 
oh oe Ill.—Glennon vy. Wilcox, a Tl. 

.4 

Mich.—Brown v. Chase, Walk. 43. 

Minn.—Nielsen v. Heald, 151 Minn. 
181, 186 NW 299, 26 ALR 29. 

N. J.—Wood v. Eckert, 3 N. J. L. J. 


bos 
N. Y.—Rabinowitz v. Power, 131 
151 Minn. 


App. Div. 892, 115 NYS 266. 

51. Nielsen v. Heald, 

181, 186 NW 299, 26 ALR 29; Wood 
v. Eckert, 3 N. J. L. J. 53; Rabinowitz 
v. Power, 131 App. Div. 892, 115 NYS 
266; Shotwell v. Smith, 3 Edw. (N. 
Y.) 588; Durant yv. Crowell, 97 N. C., 
367, 2 SH 541. 

[a] Evidence held sufficient to 
show that security was uncertain 
and precarious. Broad, etc., Nat. 
Bank v. Larsen, 88 N. J. Eq. 245, 102 
A 265. 

52. Nielsen v. Heald, 151 Minn. 
181, 186 NW 299, 26 ALR 29; Durant 
v. Crowell, 97 N. C. 367, 2 SE’541. 

53. Union Trust Co. v. Souther, 
107.U. S. 591, 2 SCt 295, 27°L. ed. 488. 

54. Davis v. Alton, ete, R. Co., 
180 Ill A. 1; Cook v. Citizens’ Nat. 
Bank, 73 Ind. 256; White v. Suggs, 
56 Ind. A. 572, 104 NE 55 [foll White 
v. Bradfute, 56 Ind. A. 708, 104 NE 
123; White v. First Nat. Bank, 56 
Ind. A. 708, 104 NE 60]. See generally 
Receivers [34 Cye 164]. 

55. Alabama Nat. Bank v. Mary 
Lee Coal, ete, R. Co., 108 Ala. 288, 
19 S 404; Baker v. Varney, 129 Cal. 
564, 62 P 100; Belknap Sav. Bank v. 
Lamar Land, /ete., Co., 28 Colo. 326, 
64.P 212. See generally Receivers 
[84 Cye 168]. 

56. Tourny v. Bryan, 66 Cal. A. 
426, 226 P 21; Conroy v. ‘Polstein, 150 
App. Div. 832. 1385 NYS 419. See gen- 
erally Receivers [34 Cye 162]. 

[a] Illustration. — Where the 
owner permitted the receiver to col- 
lect rents until after judgment of 
foreclosure, he was estopped from 
objecting to the validity of the ap- 
pointment of the receiver 
ground that the appointing order 
imperfectly defined his powers. Con- 
roy v. Polstein, 150 App. Div. 832, 135 
NYS 419. 

57. Generally see Receivers [34 
Cyc 140 et seq]. 

58. Eripp v. Chard R. Co., “11 Hare 
241, 45 EngCh 241, 68 Reprint 1264; 
Davis v. Barrett, 13 L. J. Ch. 304. 

a 


for later cases, developments and changes in the law see. cumulative Annotations, same title, page and note number. 
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mortgagee, who procures his appointment, must bear 
any loss occasioned by his defaleation.®® A second 
mortgagee will not be appointed receiver as against 
objection to the propriety of such course,®° even 
though his good faith is not questioned.*1 While 
the practice of appointing two receivers is not 
_as a general rule approved,®” yet there are cases in 
which it may be proper to do so.* 

[§ 1700] b. Bond. Usually®* the receiver must 
execute a bond with approved sureties for the faith- 
ful discharge of his trust and to account, ete.,®° espe- 
cially where the application is an ex parte one.*® 


According to the general rules®? the requirement for — 


a bond may be dispensed with,®* but the order ap- 
pointing the receiver should show the grounds for 
such action.®® 

[§ 1701] 8. Operation and Effect of Appointment 
and Management and Disposition of Property’°— 
a. In General. A mortgagee by invoking the power 
of the court to appoint a receiver thereby submits 
to the reasonable discretion of the court the manage- 
ment and control of the property, through its re- 
ceiver,” and the action of the court in that respect 
binds the mortgagee.7* After thus generally sub- 


mitting the property to the discretion of the court, | 


the mortgagee may not say that the court had no 
power as to him to do any act in the conservation 
and management of the property which lessens the 


prohibiting the appointment of a 
party as receiver does not prevent 
appointment of one _ inadvertently 
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held that the court had no power to 
sanction the license. 
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lien of the mortgage, without his especial con- 


sent.73-74 

[§ 1702] b. Right and Title to, and Possession of, 
Property—(1) In General. The extent of the au- 
thority of the receiver is measured by the order 
of his appointment.?® The rights or interest of the 
receiver is limited to the corresponding rights of 
the mortgagor and mortgagee in the mortgaged 
property and no others.*° He holds the property 
subject to liens, priorities, and equities existing at 
the time of his appointment.77 As to other mort- 
gagees or creditors, the receivership may prevent 
them from gaining possession of the property,?® 
but does not affect their liens or priorities or their 
right to assert claims against the fund in court,7® 
nor dissolve attachments.®°° Although he is not 
vested with title to the mortgaged property,®! and 
is not to be regarded as occupying the position of 
a mortgagee in possession,®” since the receiver holds 
for the benefit of all parties in interest,®? he is 
entitled to the immediate possession®* of all the 
property of every kind covered by the mortgage,®® 
unless in this respect he is restricted by the terms 
of his appointment.8® He eannot be authorized to: 
take charge of property not covered by the mort- 
gage.** The power to restrain §® is vested in the 
receiver,®? and the mortgagor cannot do so without 
the receiver’s consent. 
from the date the receiver took the- 


pessession’”’). 
83. Central Trust Co. v. Worcester 


Stamford, etc., 


made party to a foreclosure proceed- 
ing, where no relief is asked against 
him, and cn his appointment he is 
dismissed as a party. Reed v. Hart- 
sock, 38 Ida. 771, 225 P 139. 

59. Merchants’, etc., Nat. Bank v. 
Kent Cir. Judge, 43 Mich. 292, 5 NW 
627; Sorchan v. Mayo, 50 N. J. Ha. 
288, 23 A 479. 

Maar” Putnam v. McAllister, 567 NYS 
‘61. Putnam v. McAllister, supra. 

62. Union Sav. Bank, etc., Co. v. 
Pike Bldg. Co., 1 OhNPNS 454. 

63. Union Sav. Bank, etc., 
Pike Bldg. Co., supra. 

64. See Receivers [34 Cyc 150]. 

65. Van Alen v. Los Angeles Coun- 
ty Super. Ct., 37 Cal, A..696, 174 P 
672; Gibberman v. Stangal, 208 Il. 
A. 298; Schoenecke v. Chicago Title, 
etc., Co., 178 Ill. A. 387; Lothrop v. 
Callazo, 1 Porto Rico Fed. 131. 

{a] In an action on a bond given 
to obtain the appointment of a re- 
ceiver in foreclosure, where it is 
finally decided that he should not 
have been appointed, defendants can- 
not by way of cross demand recover 
the costs of foreclosure proceedings 
for which the owner of the home- 
stead interest was not personally 
liable. Joslin v. Williams, 76 Nebr. 
594, 107 NW 837, 112 NW 343. 

66. Van Alen v. Los Angeles 
‘County Super. Ct., 37 Cal. A. 696, 174 
P 672 


67. See Receivers [34 Cyc 152]. 

68. See cases infra note 69. 

69. Gibberman v. Stangal, 208 Ill. 
A. 298; Schoenecke v. Chicago Title, 
ete., Co., 178 Ill. A. 387; Aevermann 
v. Rizek, 160 Ill. A. 648. 


Conny. 


70. Generally see Receivers [34 
Cyc 180 et seq]. 
Tlepetarimers.c Law a. l) "Cow liv. 


Staten Island Belt Line R. Co., 17 
Mise. 168, 39 NYS 872 [aff 6 App. 
Div. 148, 39 NYS 996]; Stamford, 
etc., ai ee baba Co. v. Keeble, [1913] 2 
Ch. 96. 

[a] License by mortgagee to 
work peat.—Where the mortgagee of 
land, which was in possession of a 
_ receiver, applied to the court before 
‘foreclosure order had been made for 
an approval of an exclusive license 
for a term of years. to work deposits 
of peat on the mortgaged land, it was 


Banking Co. v. Keeble, [1913] 2 Ch. 
96. 


72. Farmers’ L. & T. Co. v. Staten 
Island Belt Line R. Co., 17 Misc..168, 
39 NYS 872 [aff 6 App. Div. 148, 39 
NYS 996]. 

73-74... Farmers’ Li ' & To Co. *v. 
Staten Island Belt Line R. Co., supra. 

75. See infra § 1705. 

76. John Hancock Mut. L. Ins. Co. 
Viewvvavson;), 200) TiimeAn eo Dit erice: iv. 
Howsen, 197 Iowa 324, 197 NW 62. 

{a] Tlustration.—Recovery by a 
receiver appointed in foreclosure pro- 
ceedings for conversion of a crop 
raised by a tenant of the mortgagor 
would be limited to the mortgagee’s 
interest in the crop. Price v. How- 
sen, 197 Iowa 324, 197 NW 62. 

77. Lively v. Evans-Howard Fire 
Brick Co., 115 Okl. 259, 242-P 773; 
Flynn v. Lowrance, 110 Okl. 150, 236 
P 594, 

78. Young v. Montgomery, etc., R. 
Co., 30 F. Cas. No. 18,166, 2 Woods 606. 

79. U. S.—Grove v. Grove, 93 Fed. 
865; Illinois Cent. R. Co. vy. Missis- 
sippi Cent, R: Co.,12> BS Cas. “No. 
7,008. ; 

lll.—Burleigh v. Keck, 84 Ill, A. 607. 

Ind.—Muncie Nat. Bank v. Brown, 
112 Ind. 474, 14 NE 358. 

Mass.—Old Colony Trust Co. v. 
Medfield, etc., R. Co., 215 Mass. 156, 
162, 102 NE 484. 

N. J.—Myers v. Brown, 92 N. J. 
Eq. 348, 112 A 844. 

N. D.—More y. Lane, 37 N. D. 563, 
164 NW 292. 

“By the appointment of a receiver 
the court is not vested with a general 
authority to displace vested liens on 
the body of the property created by 
contract.” Old Colony Trust Co. v. 
Medfield, etc., R. Co., supra. 

80. Central Trust Co. v. Worcester 
Cycle Mfg. Co., 114 Fed. 659. 

81. Burtaine v. Barr, 194 App. 
Div. 906, 184 NYS 796. 

[a] Where an agent was in pos- 
session for the receiver of a farm 
under mortgage foreclosure, he had 
no title or right of possession to hay. 
Esselstyn v. Meyer, etc., State Bank, 
63 Mont. 461, 208 P 910. 

g2. Central Trust Co. v. Worcester 
Cycle Mfg. Co., 90 Fed. 584. But see 
Land v. May, 73 Ark. 415, 418, 84 SW 
489 (a mortgagee “becomes charge- 
able as mortgagee’ in possession 


Cycle Mfg. Co., 90 Fed. 584. 

84. Wilson v. Welch, 157 Mass. 
77, 31 NE 712; Citizens’ Sav. Bank v. 
Wilder, 11 App. Div. 63, 42 NYS 481; 
Wyckoff v. Scofield, 53 N. Y. Super. 237; 
Hawkes v. Holland, [1881] W. N. 128. 

[a] Interlocutory application.—It 
has been held that on:an interlocu- 
tory application for the appointment 
of a receiver it is proper to order the: 
mortgagor to deliver up possession 
to the receiver. Pratchett v. Drew, 
SOT R16. 

_ Disturbing tenant’s possession see. 
infra § 1703. 


Seen Com. y. Young, 11 Phila. (Pa.) 
[a] A receiver cannot maintain a. 


suit in equity to obtain an adjudica- 
tion that certain real property is. 
subject to the lien of the mortgage, 
and to obtain possession thereof, 
against one claiming adversely, where 
neither the mortgagor nor the mort- 
gagee is made a party, and no as- 
signment by them to him of the: 
property or cause of action is shown. 
Harland. y., Bankers’, etc., Tel. Co., 
32 Fed. 305. 

ops Com. v. Young, 11 Phila. (Pa.) 

[a] The quality of the receiver’s: 
possession is limited to that which 
he is entitled to take under the order 
of his appointment. National Pro- 
vincial Bank, Ltd. v. United Electric 
Theatres, Ltd., [1916] 1 Ch. 132. 

87. Central Trust Co. v. Worcester 
Cycle Mfg. Co., 114 Fed. 659; Alabama 
Nat. Bank v. Mary Lee Coal, ete., R. 
Co., 108 Ala. 288, 19 S 404; State v. 
Jacksonville, ete., R. Co., 15 Fla. 201; 
St. Louis, ete., R. Co. v. Whitaker, 68 
Tex. 680, 5 SW 448. 

[a] Books, papers, ete.—An order 
to the mortgagor’s trustee in bank- 
ruptcy to deliver up to the receiver 
and manager possession of the prem- 
ises has been held erroneous in so: 
far as it directed the trustee to de- 
liver all “books, papers, and licences 
relating to the said business (and 


necessary for the purposes afore- 
said).” Capital, etc., Bank v. Ste- 
yens;- Let. TE. R260 * 
88. Injunction see supra § 1680. 
oe Woolston v. Ross, [1900] 1 Ch,. 
90. Woolston v. Ross, supra. 
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Relation back. The appointment of a receiver 
does not operate retroactively,°°% and does not 
relate to the commencement of the action or suit.®* 
But as against one having notice of the application, 
the receiver’s title and right of possession relate 
back to the date of the application for his ap- 
pointment.?? 

[§ 1703] (2) Disturbing Tenant’s Possession. 
The receiver’s possession is subject to the tenancies 
in existence at the date of his appointment.®* He 
cannot disturb the lawful possession of the mort- 
gagor’s tenant,®4 unless he is made a party, and 
then he may simply be ordered to attorn to the 
receiver, unless it is made to appear that his con- 
tinued possession is liable to be detrimental to the 
property as security for the mortgage debt.°* 

[§ 1704] (8) Rents and Profits; Attornment to 
Receiver. After the appointment of a receiver the 
rents and profits of the mortgaged premises stand 
in the same category as the land itself;°* and the 
mortgagee acquires a specific equitable lien on the 
rents and profits.°° The receiver is entitled to all 
rents and profits aceruing after the date of his ap- 
pointment,! in which elaim he cannot be defeated by 
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mortgagor,” at the latter’s solicitation and in antici- 
pation of the receivership.’ But a receiver is not en- 
titled to collect rents paid in advance under a bona 
fide contract made prior to the default.* Under the 
construction given a decree appointing a receiver it 
has been held that there is no sequestration of right 
until the receiver has duly qualified by taking his 
oath.® 

Rents in arrears. The receiver is not entitled to 
the rents and profits accrued prior to his appoint- 
ment. The receiver may collect rents which are 
in arrears and unpaid at the time of his appoint- 
ment, if the clause in the mortgage relating to re- 
ceivership authorizes it.7 It has been held that the 
mortgagor cannot be compelled to turn over to the 
receiver any rents collected by the former, although 
after the commencement of the foreclosure proceed- 
ings,® or even after the filing of the motion for the 
appointment of the receiver.® 

Attornment. The receiver may compel the tenants 
to attorn to him.?° In the absence of proof of at- 
tornment by the tenant to the receiver, the receiver 
cannot recover the rent.1t Where a mortgagor re- 
fuses to give up possession or attorn, the receiver 


the payment of rent in advance by the tenant to the | must apply to the court to have its order enforced 


9014. Parker v. Coe, 200 Iowa 862, 
205 NW _ 505. 

91. Myers v. Brown, 92 N. J. Eq. 
348, 112 A 844. 
. 92. Strain v. Palmer, 159 Fed. 628, 
86 CCA 618. 

93. Burtaine v. Barr, 194 App. Div. 
906, 184 NYS 796. 

94. Burtaine v. Barr, supra; Flynn 
v. Lowrance, 110 Okl. 150, 236 P 594. 

[a] Right to bring ejectment to 


oust a tenant in possession.—Murtin 
v. Walker, Sau. & Sc. 139. 


95. Flynn v. Lowrance, 110 Okl. 
150; oO wer 9 4. 
96. See infra § 1704. 


97. Flynn vy. Lowrance, 110 Okl. 
150, 236 P 594. 
98. Weiner Bank v. Jonesboro 
Trust Co., 168 Ark. 859, 271 SW 952. 
99. I1].—Lechner v. Green, 104 Ill. 
A. 442; McLester v. Rose, 104 Ill. 
A. 433; Ortengren v. Rice, 104 Ill. A. 
428; Stephen v. Reibling, 45 Ill. A. 40. 
Ky.—Douglass v. Cline, 12 Bush 
608. 
“ WN. J.—Leeds v. Gifford, 41 N. J. Eq. 
464, 5 A 795;! Northrup v. Roe, 10 N. 
ALS Oy ne Bae, 
N. Y.—Rider v. Bagley, 84 N. Y. 


461; Rider v. Vrooman, 12 Hun 299 
{aff 84 N. Y. 461]. 
Oh.—Citizens’ Sav., etc. Co. Vv. 


French, 4 OhS&CP 443, 4 OhNP 61. 

Va.—Bristow v. Home Bldg. Co., 91 
Va. 18, 20 SE 946, 947. 

Wis.—Sales v. Lusk, 60 Wis. 490, 
19 NW 362. 

é Ont.—Wallace v. Wallace, 11 Ont. 

74, 

1. Browne vy. Willis, 199 Iowa 453, 
202 NW 220; Stetson v. Northern Inv. 
Co., 101 Iowa 435, 70 NW 595; Con- 
OvVeLy Vy. ) Grover, , 31, Ni. Ja) Bo.) 539s 
Northrup v. Roe, 10 N. J. L. J. 334; 
Derby v. Brandt, 99 App. Div. 257, 
90 NYS 980; Iroquois Brewing Co. v. 
Searabello, 175 S 704; Hennessey v. 
Sweeney, 57 NYS 901, 28 NYCivProc 
332; Howell v. Ripley, 10 Paige (N. 
Y.) 48; Sea Ins. Co. v. Stebbins, 8 
Paige (N. Y.) 565; Lofsky v. Maujer, 
8 Sandf. Ch. (N. Y.) 69;.Woolston v. 
Ross, [1900] 1 Ch. 788; Codrington v. 
Johnstone, 1 Beav. 520, 17 HEngCh 
520, 48 Reprint 1042. 

fa] From owner.—A receiver of 
rents appointed by the court in mort- 
gage foreclosure could collect rents 
from the owner of the fee who was 
an occupant of a part of the prop- 
erty. New York Public Bank v. 
aeons 159 App. Div. 484, 144 NYS 
61. 


[b] Rents pending appeal from 


order of appointment.—Where a re- 
ceiver is appointed in an action to 
foreclose a real estate mortgage, and 
the owner of the property gives bond 
that he will account and be responsi- 
ble to plaintiff for the rent from the 
property prior to its sale, in the 
event that the order appointing the 
receiver is affirmed, and where an ap- 
peal is taken from that order and is 
dismissed in the appellate court, the 
owner must account for the rent from 
and after the date of the appoint- 
ment of the receiver. Perry v. Gil- 
lespie, 113 Kan, 557, 215 P 274. 

{e] Electricity.—A receiver under 
foreclosure of a mortgage on an 


apartment house, authorized to col-; 


lect “rents, issues,- and profits” 
thereof, is entitled as against the 
mortgagor to amounts collected from 
tenants for electric current furnished 
them from a plant on the premises 
and part thereof. Fifty-Ninth St. 


Real Est. Co. v. Murphy, 95 Misc. 191, 
159 NYS 203. 
{[d] Telephone tolls.—A receiver 


under foreclosure of a mortgage on 
an apartment house, authorized to 
collect “rents, issues, and _ profits’ 
thereof, has no right as against the 
mortgagor to telephone tolls collected 
from tenants for messages’ sent 
through the exchange in the build- 
ing. Fifty-Ninth St. Real Est. Co. v. 
Murphy, 95 Mise. 191, 159 NYS 2038. 

[e] Remedy by contempt.—A re- 
ceiver of the rents and profits of 
mortgaged premises cannot resort to 
contempt proceedings to compel ten- 
ants of the owner to pay rent. Green- 
wich Sav. Bank vy. Silverman, 153 
App. Div. 883, 138 NYS 13. 

[f] Order to tenant to pay rent.— 
Where a tenant of mortgaged prem- 
ises was in possession prior to the 
commencement of the foreclosure 
suit, to which he was not made a 
party, the court in the foreclosure 
action cannot compel him by order to 
pay rent to the receiver, such rent 
being recoverable only in an action 
against him. American Mortg. Co. v. 
Sire, 103 App. Div. 396, 92 NYS 1082. 

{g] Action of distress for rent.— 
Fairholme v. Kennedy, L. R. 24 Ir. 
498; Jolly v. Arbuthnot, 4 De G. & 
J. 224, 61 EngCh 176, 45 Reprint 87. 

2. Olive v. Levy, 201 App. Div. 
262, 268, 194 NYS 88. 

“A receiver of the mortgaged prem- 
ises having been appointed, regard- 
less of any agreement previously 
made by the landlord, the receiver 
was entitled to receive and the occu- 


pants required to pay the reasonable 
value of the use and occupation. 
Even if the tenants had paid the 
stipulated rent in advance _ they 
would be required to pay the receiver 
for the use and occupation of the 
premises.”’ Olive v. Levy, supra. 

3. Fletcher v. McKeon, 71 App. 
Div. 278, 75 NYS 817; Moll v. Me- 
Keon, 35. Misc. 551,- 71) NYS 12276 
Thorpe v. Mindeman, 123 Wis. 149, 
101 NW 417, 107 AmSR 1003, 68 LRA 
146; Gaynor v. Blewett, 82 Wis. 313, 
52 NW 313, 32 AmSR 47. 

4. Smith v. Cushatt, 199 Iowa 690, 
202 NW 548. See Lawrence vy. Con- 
lon, 26 Misc. 44, 56 NYS 345 (a gran- 
tor of mortgaged premises, who 
agreed with his grantee, without 
fraud or collusion, that the grantor 
should occupy the premises for a 
certain time, without -liability for 
rent, in lieu of a part of the con- 
sideration to be paid, cannot be 
evicted before the expiration of such 
time by a receiver afterward ap- 
pointed in a suit to foreclose the 
mortgage thereon). 

5. Deming Inv. Co. v. Judsonia 
Bank, (Ark.) 278 SW 634. 

6. U. S.—Dey v. Brenack Steve- 
doring Co., 282 Fed. 886. 

Me.—Noyes v. Rich, 52 Me. 115. 

N. J.—Myers v. Brown, 92 N. J: 
Eq. 348, 112 A 844; Stewart v. Fair- 
child-Baldwin Co., 91 N. J. Eq. 36, 108 
cA eo O ibe 

. Y.—Wyckoff v. Scofield, 98 N. 
Y. 475; Iroquois Brewing Co. v. Scara- 
bello, 175 NYS 704; Rosenthal v. Slut- 
nik, 162 NYS 148. 

Eng.—In re Metropolitan Amalga- 
mated Estates, Ltd., [1912] 2 Ch. 
497; Codrington v. Johnstone, 1 Beay. 
520, 17 EngCh 520, 48 Reprint 1042. 

7. Mutual L. Ins. Co. v. Belknap, 
19 AbbNCas (N. Y.) 345. 
fete Wyckoff v. Scofield, 98 N. Y. 

9. Rider v. Bagley, 84 N. Y. 461. == 

40. Woodyatt v. Connell, 38 Ill. A. 
475; Flynn v. Lowrance, 110 Okl. 150, 
236 P 594. See Niccolls v. Penin- 
sular Stove Co., 48 Ill. A. 817 (the 
mortgagor and tenant cannot, by con- 
tract with an existing creditor of the 
mortgagor, turn over to him the 
rents, as against the receiver); Nealis 
v. Bussing, 9 Daly (N. Y.) 305 (the 
mortgagor has no authority to accept 
a surrender from the tenant, or to 
execute to him a new lease of the 
premises during the receivership). | 

ll. Baerlein v. Winter, 103 Misc. 
506, 170 NYS 399. 


a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in a summary way,!? and, not having done so, he is | cised,?* and only in cases where the interests of the 


not entitled to enforce a landlord’ S attachment. ze 
Crops. The appointment has the effect of im- 
pounding the unsevered crop then growing on the 
land.1* Under the theory that in the absence of 
express provision in the mortgage the mortgagee 
acquires no right to the rents and profits of the 
mortgaged premises until the decree for foreclo- 
sure,’> it has been held that under such cireum- 
stances the receiver acquires no right to growing or 
-unharvested crops before the decree of foreclosure.?® 
An order appointing a receiver to take charge of the 
crops, on which there is no prior lien, does not ¢on- 
- stitute, ipso facto, a possession of the crops. 1 
[§ 1705] 9, Rights, Powers, and Duties of Receiver 
—a. In General. <A receiver appointed i in foreclosure 
proceedings is an officer of the court,!® and not the 
agent of the mortgagee.1® He is bound to obey the 
orders of the court appointing him? and his author- 
ity is measured by the order of appointment and 
such subsequent directions as may from time to time 
be given.?. He cannot be sued without leave of the 
court appointing him.?? In order to consider the 
receiver as a trespasser his appointment must have 
been wrongful and it must be judicially declared 
Wolde2 3 ot; has been held that as to the mortgagor 
the receiver is his agent for all purposes and -that 
such receiver is not restricted to matters between 
the mortgagor and the mortgagee,?* but may affect 
the mortgagor’s relations with third persons.”5 
[§ 1706] b. Management of Property and Receiv- 
er’s Certificates. The power of a court of equity 
to appoint a receiver in a foreclosure proceeding, 
with authority to continue the business of the mort- 
gagor, is one which is cautiously and sparingly exer- 


12. Van Pelt v. Russell, 134 Ark. 24. 

236, 203 SW 267. 468. 
13. Van Pelt v. Russell, supra. 25. Re Hale, supra. 
14. Weiner Bank v. Jonesboro 26. 


Re Hale, 79 L. T. Rep. N. S. 


San Francisco First Nat. Bank 


parties require it;?7 and usually the receiver will not 
be authorized to conduct a business permanently.”® 
It has the power, however, in the exercise of a wise 
diseretion?® to direct a continuance of a business,*° 
and to authorize its receiver to make expenditures*? 
and contract debts,?? when such a course seems nec- 
essary to preserve the property and to secure a more 
advantageous disposition of it.®% 

Receiver’s certificates.*4 The repayment of money 
borrowed by the receiver may be secured by the issu- 
ance of receiver’s certificates, which, for the purpose 
of giving them eredit and financial strength, may be 
made a first and paramount lien on the property,*° 
although the practice of displacing existing liens 
by receiver’s certificates is now severely discoun- 
tenanced by the courts, except in the case of rail- 
roads and other public service corporations.®° 

Lease of vacant premises. It is his any under 
the general or specific direction of the court, to lease 
vacant portions of the premises on terms as advan- 
tageous as he can secure.*” 

[§ 1707] c. Sale of Property. 88 Where a decree 
is. entered authorizing a receiver to sell property 
under certain terms and conditions, his authority 
is limited by the terms of the decree,?® and one con- 
tracting with him does so at his peril.4*° Where such 
decree is entered, a contract of sale thereafter made 
by the receiver would, when fully executed, consti- 
tute a judicial sale which would not require con- 
firmation by, the court to pass title.41 But where 
such a contract is assailed because the receiver, 
in entering into it, acted improvidently or inad- 
vertently to the prejudice of the mortgagee, the 
court is justified in withholding its approval.*? 

87 Fed. 788. 
Ill.— Gooden v. Vinke, 87 Ill. A. 562. 


Nebr.—Northwestern Mut. L. Ins. 
Co. v. Burr, 60 Nebr. 467, 83 NW 664. 


Trust Co., 162 Ark. 859, 271 SW 952. 

15. See supra §§ 604-613. 

16. Locke v. Klunker, 123 Cal. 231, 
55 P 993; Caldwell v. Alsop, 48 Kan. 
Pile Oe «11:50. 01% AA 2782); See 
Scott v. Hotchkiss, 115 Cal. 89, 47 
P 45 (in the absence of the affidavit 
required in mortgages of growing 
crops, such mortgage did not entitle 
the receiver to a crop growing on the 
land in possession of a tenant, but 
only so much thereof as was duly 
reserved for rent). 

17. Woodland Bank y. Heron, 120 
Cal. 614, 52 P 1006. 

18. D. C.—New York L. Ins. Co. vy. 
Bond Bldg. Co., 47 App. 253. 

Mont. —Interior Securities Co. v. 
Campbell, 55 Mont. 459, 178 P 582. 

N. Y.—Dow v. Nealis, 47 Misc. 153, 
93 NYS 379. 

Wash.—State v. Morris, 120 Wash. 
146, 207 P 18. 

/Wyo.—Anderson v. Riddle, 10 Wyo. 
277, 68 P 829. 

19. Robinson v. Arkansas L. & T. 
Co., 74 Ark. 292, 85 SW 413. 

20. Jones v. ‘Perkins, 115 Kan. 759, 
225 Pt. 

21. Price v. Howsen, 197 Iowa 324, 
197 NW 62; Dow v. Nealis, 47 Misc. 
153,093 NYS 379. 

[a] Rule applied.—After satisfac- 
tion of a judgment for a mortgagee 
in foreclosure proceedings, a receiver 
appointed ‘‘to rent and collect the 
rents... and to apply the proceeds” 
to the* mortgagee’s judgment was 
without authority to maintain an ac- 
tion to recover the value of a crop 
purchased from a tenant. Price v. 
Howsen, 197 Iowa 324, 197 NW 62. 


22. James v. James Cement Co., 8 
NYSt 490. 

23. Hirsh v. Arnold, 318 Ill. 28, 
148 NE 882. 
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v. Detroit Trust Co., 248 Fed. 16, 160 
CCA 156. 

27. San Francisco First Nat. Bank 
v. Detroit Trust Co., supra. 

28. San Francisco First Nat. Bank 
v. Detroit Trust Co., supra. 

29. San Francisco First Nat. Bank 
v. Detroit Trust Co., supra. 

30. S.—Cake v. Mohun, 164 U. 
Saver, 7 S@e, 100) eaten I: ed. 447; 
San Francisco First Nat. Bank v. 
Detroit Trust Co., 248 Fed. 16, 160 
CCA 156. 

Cal.—Staples v. May, 87 Cal. 178, 
25 P 346. 

Ind.—Leader Pub. Co. v. Grant 
Pree etc., Co., 182 Ind. 651, 108 NE 
121. 

Ky.—Cochran v. Jackman, 56 SW 
507, 21 KyL 1830. 

Wash.—Sibson | vy. 
Wash. 362, 58 P 219. 

31. San Francisco First Nat. Bank 
v. Detroit Trust Co., 248 Fed. 16, 160 
OCA: 156: 

32. Cake v. Mohun, 164 U. S. 311, 
17 SCt 100, 41 L. ed. 447; San Fran- 
cisco First Nat. Bank v. Detroit Trust 
Co., 248 Fed. 16, 160 CCA 156. 

33. San Francisco First Nat. Bank 
v. Detroit Trust Co., supra. 


Hamilton, 21 


34 See generally Receivers [34 
Cyc 296). 

85. Hanna v. State Trust Co., 70 
Fed. 2, 16 CCA 586, 30 LRA 201; 


Walton v. Grand Belt Copper Co., 56 
Hun 211, 9 NYS 375. 

36. Farmers’ L. & T. Co. v. Grape 
Creek Coal Co., 50 Fed. 481, 16 LRA 
603; Belknap Sav. Bank v. Lamar 
Land, ete.; Co.,) 28. Colo.» 326,-64 P 
212; Makeel v. Hotchkiss, 190 Ill. 311, 
60 NE 524, 88 AmSR 131. 

37. U. S.—Western Union Tel. Co. 
v. Boston Safe Deposit, etce., Co., 112 
Fed. 37, 50 CCA 106, 104 Fed. 580, 


N. J.—Shreve v. Hankinson, 34 N. 
J. Hq. 418. 

N. Y.—Witthaus v. Capstick, 117 
App. Div. 212, 102 NYS 166. 

[a] Acceptance of rent from 
holder of unrecorded lease by re- 
ceiver does not change rights of 
lessee or of mortgagee, so as to 
prefer unrecorded lease to mortgage. 
New York L. Ins. Co. v. Bond Bldg. 
Coiu4 eA DP (Da GC.) 253. 

[b] Binding mortgagee.—A _  re- 
ceiver does not, by accepting rent, 
without the court’s sanction, from a 
tenant under an unrecorded lease by 
the mortgagor, bind the mortgagee, 
so as to make the foreclosure sub- 
ject to the lease. New York L. Ins. 


oo Aa Bond Bldg. Co., 47 App. (D. 
‘Tel Form and validity of lease.— 


It is no ground for summary can- 
cellation by the court of a lease made 
by the receiver, in an action to fore- 
close a mortgage of an undivided 
nine-tenths interest of premises, that 
the lease, which in every other re- 
spect at least the receiver was em- 
powered, under the provisions of the 
order appointing him, to make, was 
for the entire premises. Witthaus v. 
Capstick, 117 App. Div. 212, 102 NYS 
166. 

33. Generally 
Cye 309 et seq]. 

39. Interior Securities Co. v. 
Campbell, 55 Mont. 459, 178 P 582. 

[a] Receiver as purchaser.—BH lin 
Oley Backing Co. v. Hancock, 183 Ill. 


see Receivers [34 


40. Interior Securities Co. v. 
Campbell, 55 Mont. 459, 178 P 582. 

41. Interior Securities Co. Vv. 
Campbell, supra. 

42. Interior Securities Co. v. 


Campbell, supra. 
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[§ 1708] d. Employment of Agent or Counsel. 
The receiver has no authority to employ an agent to 
collect the rents*® or to retain counsel to advise 
him** without authority of the court. 

[§ 1709] e. Repair of Premises. <A receiver of 
the rents of mortgaged premises pending foreclosure 
may not make repairs’on the premises, without au- 
thority of the court,*® and he may not be sued by 
one injured by the defective condition of the prem- 
ises.46 In any event the receiver should make only 
such repairs as are strictly necessary for the preser- 
vation of the property.47 Where a receiver is au- 
thorized to make repairs from the rents received by 
him, he is not liable for’ failure to repair when he 
has not received rents.*8 

[§ 1710] f. Conflict of Rights of Several Receivers. 
A receiver is ordinarily entitled to the funds remain- 
ing in the hands of his predecessor.*9 - As between 
receivers appointed in different courts, or- between 
a receiver appointed in foreclosure proceedings and 
one appointed in another form of action, the right 
to the property will be determined by priority of 
possession, or by priority of attachment of the 
liens which they are respectively appointed to pro- 
tect;°° but usually a receiver in foreclosure has a 
superior right to one appointed in proceedings sup- 
plementary to execution.*! 

[§ 1711] 10. Discharge of .Receiver.°2 The re- 
ceiver should be discharged and the property re- 
stored to its owner, when the foreclosure suit is 
abandoned or discontinued,®* or dismissed by the 
court for want of jurisdiction,®+ or’ when the sale 
is confirmed unless there is a showing of necessity 
for a receiver in order to prevent waste,°> or when 
the property is bid off at the foreclosure sale for 
the full amount of debt, interest, and costs,°® or fail- 
ing this, when the statutory period allowed for 
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when the amount of the mortgage debt due is defi- 
nitely fixed by the court, defendant has a right to 
pay that sum and have his property restored and 
the receiver discharged.®® And where the court is 
satisfied that the mortgaged property is ample secu- 
rity for the debt, the receiver should be discharged.°® 
A receiver appointed pending an action of foreclo- 
sure of a deed of trust containing a stipulation for 
the appointment of a receiver during the pendency 
of the suit is properly allowed to continue in pos- 
session after the decree of foreclosure and before 
the sale of the premises.®° 

By giving bond. The receivership may be dis- 
charged by giving a bond conditioned for the pay- 
ment of the amount which may be found to be due 


plaintiff,*! in which case the lability of the surety” 


in bond is limited to that stated in the complaint 
claiming the mortgage lien.®? 

By stipulation of parties. A receiver, being an 
officer of the court,®* cannot be discharged by a 
stipulation of the parties without report to the 
court.®4 

[§ 1712] 11. Accounting—a. In General. In the 
proceedings under consideration the general rules 
governing accounting by receivers are ordinarily 
applicable. 65 Due notice of the motion to have the 
receiver's final report approved should be given to 
the parties in the foreclosure action,®® and failure 
to do so may be ground to vacate the court’s order 
approving it.°7 Where the accounts of a receiver 
in supplementary proceedings, also subsequently ap- 
pointed in a suit to foreclose the second mortgage, 


have not been settled, the rights of judgment ered- 


itors and the second mortgagee cannot be determined 
on a motion of the first mortgagee for an order 
directing the receiver to account for the rents col- 
lected by him and to pay the same over to the first 


8§ 1708-1712 


redemption has expired.*’ It has 


43. Schaefer v. Fanning, 170 NYS 
eae See generally Receivers [34 Cyc 
i 


44. Schaefer v. Fanning, 170 NYS 
849. See generally Receivers [34 Cyc 


290]. 

45. Matter of Fischer, 168 App. 
Div. 326, 153 NYS 1008. See Cohen 
v. Feuerstein, 80 Misc. 398, 141 NYS 
267 (where a receiver of rents and 
profits of mortgaged premises made 
repairs at the request of defendant, 
and with his knowledge that the rents 
and profits were insufficient to pay 
therefor, and before sufficient funds 
had been collected, the receivership 
proceedings were dismissed, defend- 
ant was not liable to the receiver for 
the deficiency). 

46. Matter of Fischer, 168 App. 
Div. 326, 153 NYS 1008. 

47. Schaefer v. Fanning, 170 NYS 
849; Kronenthal v. Rosenthal, 144 
NYS 830. 

[a] For benefit of owner of sale 
certificate.—The receiver appointed 
pending a mortgage foreclosure 
should not be permitted to expend 
large sums improving the property 
for the benefit of the holder of the 
certificate of sale. Standish v. Mus- 
grove, 223 Ill. 500, 79 NE 161. 

{b] In England a receiver ap- 
pointed by a mortgagee under the 
powers of the Conveyancing Act of 
1881 cannot, on the account taken in 
a foreclosure action of what is due to 
the mortgagee, be allowed any costs 
of repairs to the mortgaged property, 
except costs of necessary or proper 
repairs directed in writing by. the 
mortgagee as provided by § 24 of the 
act. It is immaterial in such a case 
that the receiver be the manager of 
a society which has guaranteed the 
mortgagee against loss in respect of 


been held that, | mortgagee.®® 


his security, and that the costs of re- 
pairs in question have been paid out 
of moneys supplied by the society. 
Where the mortgagee by whom such 
money spent on repairs is to be taken 
to have been expended is a first mort- 
gagee, he has no right or authority to 


charge it against the second mort- 
gagee. White v. Metcalf, [1903] 2 
Ch. 567 


48. Lichtenstein v. Belknap, 100 
Misc. 468, 165 NYS 936. 

49. See cases infra this note. 

[a] Proceedings to doetermine.— 
The right of a receiver to the income 
of property received by his prede- 
cessor will not be determined in the 
proceeding in which he is appointed. 
Holland Trust Co. v. Consolidated 
cae ete., Co., 85 Hun 454, 32 NYS 


50. New York Security, ete., Co. v. 
Saratoga Gas, etc., Co., 159 N. Y. 1387, 
53 NE 758, 45 LRA 132; Volkening 


Ye, Rrendh 14 Mise. 156, 35 NYS 
797. 

51. Grover v. McNeely, 72 App. 
Div. 575, 76 NYS 559; ‘Donlon, etc., 


Mfg. Co. v. Cannella, 89 Hun 24, 34 

NYS 1065. 
52. Generally see Receivers [34 
70 Ala. 


Cyc 478]. 
Johnston y. Riddle, 

54. Moyer v. Badger Lumber Co., 
10 Kan. A, 142, 62 P 434. 

[a] Payment of taxes as condition 
precedent to discharge.—A require- 
ment, that defendant mortgagor must 
pay delinquent taxes before a motion 
to discharge the receiver will be 
granted, is erroneous where there is 
no basis shown for the appointment 
of the receiver. Cedar Rapids Nat. 
Le vy. Todd, 199 wae gh 957, 203 NW 
3 


55. Howard vy. Tourbier, 98 Kan. 
624, 160 P 1144. 

56. Bogardus v. Moses, 181 Tl. 554, 
54 NE 984; Davis v. Dale, 150 Ill. 
239, 37 NE 215. But see Farmers’ 
Nat. Bank vy. Backus, 67 Minn. 48, 69 
NW 6388 (in an action to foreclose a 
mortgage, a receiver pendente lite 
was appointed to collect the rents of 


. 


the mortgaged premises and apply © 


them in payment of delinquent taxes 
and interest due on a prior mortgage. 
It was held that the fact that, pend- 
ing the action, the holder of the first 
mortgage had paid the delinquent 


taxes, added the same to the amount 


due on the mortgage, foreclosed, and 
bid in the property for the full 
amount due him, furnished no ground 
for the discharge of the receiver). 
57. Roach v. Glos, 181 Ill. 440, 54 
NE 1022; Stoddard v. Walker, 90 Ill. 


A. 422; Oakford v. Robinson, 48 Ill. 


A. 270. 


Wall.” (ULS.) S10} 27+ Lived’ 

59. Howard v. La Crosse, etc., R. 
Co. 12 F. Cas. No. 6,760, Woolw. 49; 
Btna Steel, PICOLaVE Hamilton, 137 
Ga. 232, 73 SE 8. ; 

60. Bagley v. Illinois Trust, etce., 
Bank, 199 Ill. 76, 64 NE 1085 

61. See cases infra note 62. 

62. Lacy v. London, 89 Ark. 250, 
116 SW 207. 

63. See supra § 1705. 

64. State v. Morris, 120 Wath. 146, 
207 P 18. 


65. See Receivers [34 Cyc 340 et — 


seq]. 
Pigs Marks v. O’Donnell, 218 Ill. A. 
hy : 
67. Marks v. O’Donnell, supra. 
68 Abrahams v. Berkowitz, 70 
Mise. 319, 127 NYS 224, - 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Milwaukee, etc., R. Co. v. Sout- 


-§§ 1713-1715] 


[§ 1713] b. Allowances. A receiver may pay, out 
‘of the funds in his hands, and should be allowed 
-eredit for, taxes on the mortgaged premises,®® and if 
-he insures buildings on the premises, the insurance 
premiums,’°® the expenses of collecting the rents, 
managing the property, and otherwise administering 
his trust. Since a receiver is bound to obey the 
orders of the court appointing him‘? where, under 
orders of the court, he erroneously pays charges 
-against the property which should have been paid 
by the purchaser at the sale, the receiver is entitled 
‘to rent.” 

Compensation. The receiver may be allowed 
proper compensation for his own services,’* but the 
-law contemplates that a receiver should earn his 
commission by a real and substantial service to the 
-estate.*5 

Services of others; attorney’s fees. The law con- 
templates that a receiver should earn his commis- 
sion by a real and substantial service to the estate.7® 
When these services are performed for him by 
others, selected without the permission of the court 
appointing him, he cannot look to the estate for 
reimbursement, unless the exigency of the case is 
such as to jystify the court, in the exercise of a 
wise discretion, in allowing those expenditures.” 
“While the receiver has no authority to retain coun- 
sel without authority of the court,‘* in a proper case 
‘he may be allowed the fees of an attorney neces- 
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sarily employed to aid and advise him.” 

Repairs. Since, ordinarily, the receiver has no 
right to improve the property without authority of 
the court,°° he will not be allowed credit for ex- 
penses incurred in improving or repairing the prop- 
erty, unless authorized by the court.** While the 
original order appointing the receiver may be con- 
strued as limiting his power to make expenditures 
for repairs to rents collected by him, still the court 
has power to allow expenditures incurred by the 
receiver.®? 

[§ 1714] 12. Extension of Receivership. The re- 
ceivership may be continued as long as the services 
of the receiver are necessary for the preservation of 
the estate.*? Hither of the mortgagees may procure 
an extension of the other’s receivership for his own 
protection,** and will then be entitled to partici- 
pate in the collections made after such extension.®® 

[§ 1715] 13. Disposition of Proceeds. Rents and 
profits®® collected by the receiver will be disbursed 
according to the order of priority ascertained by 
the final decree,®’ irrespective of the party by whose 
application the receiver was appointed.’* After the 
payment of the charges and expenses of the receiver- 
ship the balance in the receiver’s hands is available 
for the satisfaction of the mortgage,®® being applied 
first in payment of interest on the mortgage debt,°° 
then on the principal, in case there has been an 


69. Ill.—Wright v. Matters, 220 
Ill. A. 131; Boyd v. Magill, 100 Ill. A. 
316; Atwood v. Knowlson, 91 Ill. A. 
265; Elliott v. Magnus, 74 Ill. A. 436. 

Kan.—Havana State Bank v. Dike- 
man, 98 Kan. 222, 157° P-1177;..Moyer 
v. Badger Lumber Co., 10 Kan. A. 
142, 62 P 434. 

Mich.—Union Trust Co. v. Mabley, 
Taga Mich. 478, 71 NW 872. 

N. J.—Anonymous, 10 N. J. L. J. 184. 

Wash.—Newman v. Van Nortwick, 
‘95 Wash. 489, 164 P 61. 

[a] Taxes which should not be 
paid.—(1) The receiver should not 
pay taxes accruing after the fore- 
closure sale, although left in posses- 
sion during the period of redemption. 
Davis v. Dale, 150 Til. 239, 37 NE 215. 
(2) Nor can he pay taxes which were 
a lien on the land at the time of the 
foreclosure sale, when the premises 
were purchased at such sale by the 
mortgagee himself. New Jersey Title 
Guarantee, etc., Co. v. Cone, 64 N. J 
Bq. 45, 53 A 97. 

70. Stevens v. Hadfield; 196 Ill. 
253, 63 NE 633; Robinson Bank v. 
Miller, 47 Ill. A. 310. 

71. U. S.—Strain.v.. Palmer, 159 
Fed. 628, 86 CCA 618; Western Union 
Tel. Co. v. Boston Safe Deposit, etc., 
Co., 112 Fed. 37, 50 CCA 106; Olyphant 
v. St. Louis Ore, ete., Co.,22 Fed. 179. 


Ark.—Sengel v. Patrick, 80 Ark. 
384, 97 SW 448. 
Cal.—Locke vy. Klunker, 123 Cal. 


201, 9550 (998: 

Ill.— Wright v. Matters, 220 Ill. A. 
131, 

Ind.—McDaniel vy. Osborn, (A.) 72 
NE 601. 

Wash.—Newman v. Van Nortwick, 
95 Wash. 489, 164 P 61. 

Eng.—Ames v. Birkenhead Docks, 
20 Beav. 332, 52 Reprint 630; Gilbert 
v. Dyneley, 3 M. & G. 12, 42 ECL 16, 
133 Reprint 1038. 

[a] Right of assignee of rents.— 
Where a mortgagee in a suit to fore- 
close secures the appointment of a 
receiver to collect the rents and ap- 
ply them to the payment of taxes and 
insurance and to keep the property 
in repair, a prior assignee of the 
rents from the mortgagor who had 
notice of the mortgage, although not 
ehargeable with notice of the facts 
on which the appointment of the re. 
eeiver was based, holds the assign- 
ment subject to the right of the re- 


eeiver to apply the rents to such 
purposes, which include an expendi- 
ture necessary to keep a building on 
the property in rentable condition by 
protecting it from the effect of an 
excavation on an adjoining lot. El- 
mira Mechanics’ Soc. v. Stanchfield, 
160 Fed. 811, 87 CCA 585. 

{[b] Invalid appointment. — The 
value of a mortgagor’s homestead 
and right of possession in the mort- 
gaged premises pending foreclosure 
cannot be diminished by the costs of 
a receivership, the fees of the re- 
ceiver, or the money not necessarily 
paid out by him for repairs, where it 
is finally decided that the receiver 
ought not to have been appointed. 
Joslin v. Williams, 76 Nebr. 594, 107 
NW 8387, 112 NW 343. 

72 See supra § 1705. 

73. Jones v. Perkins, 115 Kan. 759, 
220 sPo ote 

74. Strain v. Palmer, 159 Fed. 628, 
86 CCA 618; Stevens v. Hadfield, 196 
Ill. 258, 638 NE 638. 

[a] Allowance held reasonable.— 
Hoffmeyer v. Smith, 110 Okl. 215, 237 
PaOtha4 3 AERO 

{b] Commission on rent collected. 
—Sengel v. Patrick, 80 Ark. 384, 97 
SW 448. 


75. Niagara L. Ins. Co. v, Lincoln 
Mortg. Co., 175 App. Div. 415, 161 
NYS 853. 

76. See supra text and note 75. 

77. Niagara L. Ins. Co. v. Lincoln 
Mortg. Co., 175 App.’ Div. 415, 161 
NYS 853. 


72, -See supra § 1708. 

79. Stevens v. Hadfield, 196 Ill. 
258, 68 NE 633; Wright v. Matters, 
220: TI. Ax 131. 7 

80. See supra § 170 

81. Wyckoff v. Soonela, 103 oN. Ys 
630, 9 NE 498; Lichtenstein v. Bel- 
knap, 100 Misc. 468, 165 NYS 926. 

@2. Kronenthal vy. Rosenthal, 144 
NYS 830. } 

83. Newman v. Van Nortwick, 95 
Wash. 489, 164 P 61. See Wright v. 
Matters, 220 Ill. A. 181 (where the 
order appointing a receiver in fore- 
closure proceedings directed him to 
take possession of the premises and 
collect the rents ‘‘for a period of tiine 
not exceeding the equity of redemp- 
tion from the sale which may be had 
in this proceeding,’ and there was a 
deficiency, and he continued to act as 
receiver in obedience to the order 


without objection being raised there- 
to until after the expiration of the 
redemption period, such receivership 
did not terminate on the date of the 
foreclosure sale, notwithstanding no 
order was entered extending or con- 
tinuing the receivership during the 
period of redemption). 

84. Miltenberger v. Logansport, 
ete: GR: -Co.,, 106 GW. Si. 28651) SCteh40; 
27 L. ed. 117; Putnam v. McAllister, 
57 NYS 404: Anderson vy. Matthews, 
8 Wyo. 513, 58 P 898. 

85. See cases supra note 84. 

86. Rents and ‘profits generally 
see supra § 604 et seq. 

87. Schreiber v. Green, 90 N. J. 
Eq. 333, 108 A 56; Last v. Winkel, 86 
N. J. Eq. 356, 97 A 961 [aff 86 N. J. 
Eq. 4381, 99 A 1070]. 

88. Schreiber v. Green, 90 N. J. 
Eq. 333, 108 A 56. 

89. U. S.—Boyee v. Continental 
Wire Co., 125 Fed. 740, 60 CCA 508. 

Ark.—Jefferson  v. Edrington, 53 
Ark. 545, 14 SW 903. 

Cal.—Garretson Inv. Co. vy. Arndt, 
144 Cal. 64, 77 P 770. 

D. C.—Keyser Vez: ERItz, 5) (DAL, 
179 faff 123 U. Si i29Ts38 sct 143, 31 
L. ed. 156]. 

Ill.—Ray v. Henderson, 210 Ill. 305, 
71 NE 579 [aff 110 Ill. A. 542]; Con- 
tinental, etc., Trust, ete, Bank v. 
Leven, 213 Ill. A. 310. 

Ind.—Sellers vy. Stoffel, 139 Ind. 468, 
39 NE 52. 

Iowa.—Windsor vy. Evans, 72 Iowa 
692, 34 NW 481. 


Ky.—Rudd v. Littell, 45 SW 451, 
46 SW 3, 20 KyL 158. 
Mada.—Tome v. King, 64 Md. 166, 


24. An279. 

Nebr.—Goddard vy. Clarke, 81 Nebr. 
3738, 116. NW 41. 

N. J.—Burnett v. Witschief, 96 N. 
J. Eg. 71,.126. Ax 23. 

N. Y.—Matter of Busch Brewing 
Co., 41-App. Div. 204, 58 NYS. 812. 

Oh.—Williamson v. Gerlach, 41 Oh. 
St. 682. 

Eng.—Simmons v. Blandy, [1897] 1 
Ch. 19; Paynter.v. Carew, 3 Eq. Rep. 
496, 69 Reprint 331. 

90. Rudd vy. Littell, 45 SW 451, 46 
SW 3, 20 KyL 158; Burnett v. Wits- 
hief,,, 96;.N.) J. Ea. TA P26 ae en 
Matter of Busch Brewing Co., 41 App. 
Div. 204, 58 NYS 812; Law v. Glenn, 
L. R.-2 .Ch. 634; National Bank v. 
Kenney, [1898] 1 Ir. 197. 
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adjudication to that effect, or a deficiency decree 
and an ascertained deficiency.®t In case of redemp- 
tion after foreclosure sale, the balance in the re- 
ceiver’s hands, after defraying costs and expenses, 
goes to the owner of the equity of redemption.°®? 
Priorities and conflicting claims. If there are con- 
flicting claims to the fund, it will be ordered to be 
paid into court for distribution to those who may 
appear to be entitled,®* the money belonging pri- 
marily to the senior mortgagee, if the receiver was 
appointed at his instance, or if he has joined in the 
foreclosure proceedings, as against junior mort- 
gagees or other ecreditors,®* and secondarily to the 
satisfaction of junior mortgagees and other lenors 
as their interest may have appeared and been adjudi- 
cated,®® although the law will protect a junior mort- 
gagee who, by superior diligence in suing for fore- 
closure and obtaining the appointment of a receiver 
for his own benefit alone, has acquired a specific len 
on the rents and profits superior to the equities of 
the prior mortgagee.°® A receiver appointed to take 
charge of mortgaged property, after judgment of 
foreclosure and pending the sale, who purchases the 
property during his receivership, is not entitled to 
retain the rents and profits as his own, since his pur- 


MORTGAGES 


[§§ 1715-1716 


chase is void as to the parties to the suit.®” 

Rents and profits belonging to the mortgagor %* 
cannot be collected and used by the receiver to pay 
the mortgage indebtedness,®® unpaid taxes,? or inter- 
est on the mortgage.2 Where a receiver appointed 
pending foreclosure collects money due to defendant, 
and uses it in-the course of the receivership, al- 
though it is not subject to the mortgage, a judg- 
ment creditor of the mortgagor is entitled to.an 


order, as against the receiver, subjecting such money 


to the satisfaction of his judgment. 

[§ 1716] M. Trial, Judgment, and Review*—1. 
Trial or Hearing—a. Disposition of Preliminary 
Matters—(1) Consolidation of Actions. Separate 
actions to foreclose the same mortgage may be con- 
solidated,* and so may actions brought by different 
mortgagees or other encumbrancers, when their liens 
all attach against the same property and all the suits 
are pending;® but this cannot be done when the 
liens affect different properties, or when one mort- 
gage includes land not covered by the other,® nor 
will a consolidation be ordered where such procedure 
would not facilitate the disposition of the separate 
causes.’ The consolidation of foreclosure actions is 
a matter resting within the discretion of the court 


91. Garretson Inv. Co. v. Arndt, 
144 Cal. 64, 77 P 770; Keyser v. Hitz, 
15 D. C. 179; Continental Ins. Co. v. 
Reeve, 149 App. Div. 835, 134 NYS 78; 
Post v. Dorr,-4 Edw. (N. Y.) 412; 
In re Kearney, L. R. 25 Ir. 89; Hen- 
kell’s Estate, L. R.°23 Ir. 540; Welch 
v. National Cycle Works Co., 55 L, 
TT. Rep. N. 8S. 673,35. Wkly. Rep. 
137. But see Southern Bldg., etc., AS- 
soc. v. Carey, 114 Fed. 288, 52 CCA 
174 (where there was no allegation 
or proof that the mortgagor was in- 
solvent, and the receivership had not 
been obtained on that ground, al- 
though the sale on foreclosure did 
not bring enough to pay the mort- 
gage debt, a balance in the receiver’s 
hands should be paid over to the 
mortgagor, and could not be applied 
on the unpaid balance due to the 
mortgagee). 

{a] Rule applied.—Where plaintiff 
mortgagee holds the property under 
a lease from the mortgagor and the 
mortgagor is in default before any of 
the rent money in the hands of the 
receiver became due, it has been held 
that plaintiff is entitled to have the 
rents, which accrued before the ac- 
tion was begun, applied to the judg- 
ment for the deficiency after the 
sale. Iroquois Brewing Co. v. Scara- 
bello, 189 App. Div. 524, 179 NYS 213 
(plaintiff’s motive in not paying the 
rent is immaterial). 

{b] Interest.—The mortgagee is 
entitled to interest actually paid on 
rents and profits collected by re- 
ceiver, and not to interest at the legal 
rate. Continental Ins. Co. v. Reeve, 
149 App. Div. 885, 134 NYS 78. 

92. Stevens v. Hadfield, 196 [1]. 
253, 68 NE 683; Esch v. White, 82 
Minn. 462, 85 NW 238, 718; Cowen v. 
Arnold, 58 Hun 4387, 12 NYS 601. 

93. Shepherd v. Pepper, 133 U. S. 
626, 10 SCt 488, 33 L. ed. 706; Sellers 
v. Stoffel, 139 Ind. 468, 39 NE 52; 
Coleman v. Lilewellen, 34 Ch. D, 143; 
Holt v. Beagle, 55 L. T. Rep, N. S. 
592. 

Mortgagor’s heirs.—In an ac- 
tion for the settlement of a de- 
cedent’s estate, in which a mortgage 
creditor by a cross petition asked 
the enforcement of his lien and the 
appointment of a receiver, an order 
appointing a receiver will not be re- 
garded as made for his benefit, so as 
to entitle him to the rents, as against 
the widow and heirs, where it does 
not show that it was made on shis 


motion, or specify the purpose for 
which the property is to be rented 
out, and the averments of the cross 
petition failed to show that the mort- 
gagee was, when that pleading was 
filed, entitled to a receiver. Mayfield 
He pat, 54 SW 864, 21 KyL 
125 


94 U. S.—Hitz v. Jenks, 123 U. 
S. 297, 8 SCt 143, 31 L. ed. 156; Boyce 
v. Continental Wire Co., 125 Fed. 740, 
60 CCA 508. 

Ark.—Jefferson v. 
Ark. 545, 14 SW 903. 

N. J.—-New Jersey Title Guarantee, 
ete., Co. v. Cone; 64 N. J. Bq.) 453158 


Edrington, 53 


A 97; Cortleyeu v. Hathaway, 11 N. 
J. Eq. 39, 64 AmD 478. 
N. Y.—Harris v. TayJor, 35 App. 


Div. 462, 54 NYS 864; Harris v. Tay- 
lor, 22 App. Div.. 109, 47 NYS 913; 
Forster v. Moore, 73 Hun 244, 25 
NYS 1032; Cincinnati Nat. Bank v. 
Tilden, 22 NYS 11 [aff 140 N. Y. 620, 
35 NE 891]. 

Oh.— Williamson v. Gerlach, 41 Oh. 
St. 682. 

Eing.—Ford v. Rackham, 17 Beav. 
485. 51 Reprint 1122: Lismore ay, 
Chamley, Hayes 329; Boyd v. Burke, 
8 Ir. Eq. 660. 

95. Conroy v. Polstein, 150 App. 
Div. 832, 135 NYS 419. 
tte Ark.—Weis v. Neel, 14 SW 

Tll.—Stevens vy. Hadfield, 196 Ill. 
253, 63 NE 633; Cross v. Will County 
Nat. Bank, 177 Ill. 33, 52 NE 322. 

Ky.—Nesbit v. Wood, 56 SW 714, 
22 KyL 127. 

Md.—Tome v. King, 64 Md. 166, 21 
A 279. 

Nebr.—Goddard v. Clarke, 81 Nebr. 
873, 116 NW 41. . 

N. J.—Longdock Mills, ete. vy. Al- 
pen, 82 N. J. Eq. 190, 88 A 628. 

N. Y.—Ranney v. Peyser, 83 N. Y. 
1; Kroehle v. Ravitch, 148 App. Div. 
54, 1832 NYS 1056; Abrahams v. Berko- 
witz, 146 App. Div. 563, 131 NYS 257; 
Madison Trust Co. v. Axt, 146 App. 
Div. 121, 130 NYS 3871; Bradley, etc., 
Co. v. Hofmann, 70 App. Div. 77, 74 
NYS 1076; Washington L. Ins. Co. 
vy. Fleischauer, 10 Hun 117. 

97. Herrick v. Miller, 123 Ind. 304, 
24 NE 111. 

98. See supra § 604 et seq. 

99. Stewart v. Fairchild-Baldwin 
Co., 91 N. J. Eq. 36,.108 A ‘301 frev 
90 N. J. Eq. 139, 106 A 406]; Aber- 
deen First Nat. Bank v. Crammer, 42 
S. D. 404, 175 NW 881. 


1. Stewart v. Fairchild-Baldwin 
Co., 91 N. J. Eq. 36, 108 A 301 [rev 
90 N. J. Ea. 139, 106 A 406]. 

2. Stewart v. Fairchild/Baldwin 
Co., supra. 


3. California Title Ins., etc., Co. vie 
.Consolidated Piedmont-Cable Co., 117 


Cal. 237, 49 P 1. 

4 U. S.—Wabash, ete, R. Co. v. 
Central Trust Co., 23 Fed. 513. 
Seiya v. Hutton, 61 
39 oon Phelps v. Ellsworth, 3 Day 


Va.—Adkins v. Edwards, 83 Va. 
300, 2 SE 435. 

Wash.—Du Pont De Nemours Pow- 
der Co. v. Virges, 94 Wash. 35, 161 
P 833. 

B. C.—Jones v: Cohn, 33°B. C. 321. 

[a] For instance, where the mort- 
gagee began a suit for foreclosure in 
a state court, and also filed a cross 
bill, asking the same relief, to the 
mortgagor’s bill in a federal court 
for a receiver, on the removal of the 
former suit into the federal court a 
consolidation of the two actions may 
be ordered. 
Central Trust Co., 23 Fed. 513. 

Consolidation of actions generally 
see Actions §§ 308-367. 

5. Ill.—Springer v. Kroeschell, 161 
Till. 358, 43 NE 1084; Schnell v. 
Clements, 73 Ill. 613; Brown v. Ken- 
nicott, 30 Ill. A. 89. 

Kan.—Van Laer v. Kansas Trip- 
hammer Brick Works, 56 Kan. 545, 
43 P 1134. 
he v. Foster, 7 B. Mon. 

Minn.—Miller v. Condit, 52 Minn. 
455, 55 NW 47. 
ae H.—Benton y. Barnet, 59 N. H. 


Ont.—McCowan vy. Toronto, 7 Ont 
WN 815. 

B. C.—Martin v. Finlayson, 29° B. 
C. 305, 57 DomLR 423. 

6. Wooster v. Case, 12 NYS 769; 
Selkirk v. Wood, 9 NYCivProc 141; 
Kipp v. Delamater, 58 HowPr (N. Y.) 


183. 

7. Mercantile Trust Co. v. Mis- 
souri, etc., R. Co., 41 Fed. 8. 

[a] Where all of the actions are 
not ripe for a decree, and where 
nothing could be gained for the pur- 
pose of a hearing, a motion to con- 


solidate three foreclosure actions 
should be denied. Mercantile Trust 
Co.! vo “Missouri; rete:;ii RaeCos 
Fed. 8. 


* By Gworeh MAXIMILIAN Dery (§§ 1716-1797). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Wabash, etc., R. Co. v. — 


Zz 


_ §§ 1716-1718] 


and cannot be demanded as a matter of right.8 

[§ 1717] (2) Dismissal or Nonsuit.° A bill for 
foreclosure may be dismissed for want of necessary 
parties,’° or as to parties who disclaim or who ap- 
pear to have no interest in the premises," or volun- 
tarily by complainant as to parties who are not 
necessary parties,’’ or for want of prosecution,!® 
or because permaturely brought,!4 or on a total fail- 
ure of plaintiff’s case.® The action may be dis- 
missed or discontinued as to a party who, properly 
joined in the first place, has lost his interest pend- 
ing the suit,’® but he should not be simply ignored 
in the decree.*7 But defendant is not entitled to 
a dismissal of an action to foreclose a mortgage, 
which provided that in case of settlement after suit 
the sum of two hundred and fifty dollars should be 
included as attorney’s fees and fixed as part of the 
costs, by reason of the fact that before judgment 
. he paid into court a sum of money, equaling the 
principal and interest, and the sheriff’s and clerk’s 
costs, up to the time of the payment.18 

Continuance.!° The amendment of a petition to 
foreclose does not entitle the mortgagor to a con- 
tinuance on the ground of surprise, unless he makes 


8 Mercantile Trust Co. v. Mis- 
souri, ete., R. Co., supra; Lockwood 
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court, upon a motion to dismiss the 
foreclosure suit for want of prosecu- 


[42.C. 3] 138 
oath, or his counsel states in his place, that he is 
less prepared for trial, and how he is less prepared, 
and that surprise is not claimed for the purpose of 
delay.?° 

[§ 1718] b. Mode and Conduct of Trial or Hear- 
ing—(1) In General. Generally conduct of the 
action for the foreclosure of a mortgage is regulated 
by the ordinary rules of procedure at law or in 
equity, as the case may be,?! and the general rules 
as to the reception of evidence obtain.22, Where the 
suit is in equity, the usual order of opening or e¢los- 
ing the argument may be departed from without 
substantial error.?? Where there are several defend- 
ants, the cause cannot be heard until it is ready 
against all of them.*4 If plaintiff demands judg- 
ment on the note secured and also a foreclosure of 
the mortgage, but fails to show himself entitled to a 
foreclosure, the action may still proceed as a suit 
at law on the note.2° Where defendant answers 
generally and also pleads in bar a prior adjudica- 
tion, the trial should be upon the merits, not con- 
fined alone to the plea in bar.?6 

Stay of proceedings may be allowed by the court 
in the trial of a foreclosure action so as to give 


21. See cases supra § 1505 et seq. 
Conduct of trial: 


Va 0m 5-8 :Daly.<GN., Yoel 275: Bech jv. 
Ruggles, 6 AbbNCas (N. Y.) 69. 


9. Generally see Dismissal and 
Nonsuit 18 C, J. p 1142. 

16.. Koger, v.. Weakly, 2 Port. 
(Ala.) 516; Roos v. Swarts, 10 Ont 


WN 446, 11 OntWN 166. 

11. Fla.—Bigelow v. Stringfellow, 
25 Fla. 366, 5 S 816. 

A eae v. Benson, 224 Ill. A. 

Be 

Iowa.—Stanbrough v. Daniels, 77 
Iowa 561, 42 NW 443. 

Kan.—Linn County Bank v. Gris- 
ham, 105 Kan. 460, 185 P 54; Sigel- 
* Campion Live Stock Commn. Co. v. 
Haston, 81 Kan. 656, 106 P 1096. 

N. Y.—Knickerbocker Trust Co. v. 
Oneonta, etc., R.--,Co.,9188.-N.<¥. 38, 
80 NE 568; Schenectady Sav. Bank v. 
Ashton, 120 Misc. 268, 198 NYS 198. 

Tex.—EHl Paso Townsite Co. v. 
Watts, (Civ. A.) 227 SW 709. 

[a] It is error for a trial court 
not to dismiss a bill for the fore- 
closure of a mortgage as to a de- 
fendant who by answer has _ dis- 
claimed any interest in the subject 
matter of the suit, and who is shown 
by the proofs to have no interest 
therein. Union Trust, etc., Bank v. 
Hall, 202. Tl. A. 578. 

12. Ga.—Georgia Trust Co. v. Ses- 
sions, 136 Ga. 862, 72 SH 347. 

Ill. Illinois Nat. Bank v. School 
' Trustees, 111 Tl. A. 189. 

lowa.—Heimstreet vy. Winnie, 10 
Iowa 430. 

N. Y.—House v. Hisenlord, 102 N. 
Y. 713, 7 NE 428; Corning v. Smith, 
6 N. Y. 82, 

Tex.—Perryman v. Smith, (Civ. A.) 
32 SW 349. 

Wis.—Roberts v. Wood, 388 Wis. 
60; Hoppin v. Doty, 22 Wis. 621. 

[a] An agreement to dismiss a 
foreclosure suit does not effectuate 
'a dismissal thereof. Truman Nat. 
Bank v. Lovell, (Minn.) 206 NW 944. 

{[b] Plaintiff may dismiss as to a 
junior encumbrancer, joined as a 
party but not served with process, 
notwithstanding the objection of a 


codefendant. Heimstreet v. Winnie, 
10 Iowa 430. - 
[c] Costs necessarily incurred by 


a defendant as to whom plaintiff dis- 
misses must be paid by the latter. 
Merchants’ Ins, Co. v.,,Marvin, 1 
Paige (N. Y.) 557. 

13. Merced Bank v. Price, 145 Cal. 
436, 78 P 949; Ohio Sav. Bank, etc., 
Cov. Strausz,..t4 Oh. Cir, Ct, N.S: 
oi oa On, Cir, .Ct.,269. 

Tal] Inquiry into merits of dis- 
migsal motion.—It is proper for the 


tion, to consider that delay may have 
been for the unfair advantage of de- 
fendant, and to inauire into the 
merits of the motion for dismissal. 


pealy Vv... Kuster,).17% #Cal? 7:83, a7: PB 
61. 
14. Coman v. Peters, 52 Wash. 574, 


100 P 1002. 

[a] Disposition of money paid 
into court.—A mortgagee bringing a 
foreclosure suit which is dismissed 
because prematurely brought with- 
out adjudicating the rights of the 
parties to -money voluntarily de- 
posited in court by a subsequent pur- 
chaser for a partial release, cannot 
complain of an order for the payment 
of part of the money to the seller, as 
the lien of the mortgage is not 
affected by the order. Coman v. 
Peters, 52 Wash. 574, 100 P 1002. 

15. Ala.—Edwards v. Dwight, 68 
Ala. 389. 

Ill.—Schipersky v. Gartner, 202 
ver A, 337; Barton v. Hayden, 199 Ill. 

3s 

N. J. McDowell v. Fisher, 25 N. J. 
Hq. 93: 

N. ¥.—Yeoman v. McClenahan, 190 
N. Y. 121, 82 NE 1086 [rev 114 "App. 
Div. 921, 100 NYS 1151]; Monell. v. 
Cole, Clarke 221. 

S. D.—Merager v. Madson, 19 S. D. 
400, 103 NW 650. 

Wis.—Williams vy. Williams, 117 
Wis. 125, 94 NW 25. 

[a] For example, where a mort- 
gage was given to secure future ad- 
vances, and it appeared that no 
money had ever been actually ad- 
vanced under the arrangement by 
which the mortgage was given, it 
was proper to dismiss the bill with 
costs. McDowell v. Fisher, 25 N. J. 


Kq. 93. 

[b] Notice of motion to dismiss 
bill for want of equity must be 
given; otherwise the order of dismis- 
sal may be set aside on proper appli- 
cation. Kemper v. Weber, 318 Ill. 
494, 149 NH 478. 

16. Hutchison v. Barr, 183 Cal. 
182, 190 P 799 [cit San Diego Realty 
Co. V..,Hild,) 168:Cale 637 711439P 10277; 
Fox v. Klein, 1 OntWR 172. 

17. McLaughlin v. Stewart, 1 Ont. 
Ty, (295, 3 

18. Hoyt v. Smith, 4 Wash. 640, 
30 P 664 (the stipulated amount of 
attorney’s fees not having been paid). 

19. See generally Continuances 13 


(ORE many 

20. Ledbetter v. McWilliams, 90 
Ga. 48, 15 SE 634 (Code § 3521). 
See generally Continuances §§ 91- 


103 


In action at law see Trial [38 Cyc 

1296-1325]. 

Eager in equity see Equity §§ 679-—. 

22. See cases infra this note. 

[a] The exclusion of relevant evi- 
dence is error on the part of the trial 
court. Blake v. Broughton, 107 N. C. 
220, 12 SH 127. 

[b] Immaterial evidence is prop- 
erly excluded. De Loach v. Bennett, 


156: Ga. 633, 119° SH 5925) Federal 
Trust Co. v. Bristol’.County = StieRs 
Co., -222 Mass. 35, 109 NE 880; 


Luetchford v. Lord, 132 N. Y. 465, 30 
NE 859 [rev 57 Hun 572,11 NYS 597}. 

{c] Taking depositions.—It is dis- 
cretionary with the court whether it 
will order that all evidence be taken 
by deposition. Lombard v. Thorp, 70 
Iowa 220, 30 NW 490. 

[ad] Examination by interrogato- 
ries may be had through a commis- 
sion, where complainant intends 
leaving the state before the hearing. 
pewwane v. Stilwell, 3 Edw. «N. Y.) 
4 


[e] Where appellant has filed his 
answer before the final decree, he is 
entitled to take evidence to make out 
his defense, and it is error to deprive 
him of this right. Hurtt v. Crane, 
36 Md. 29. 

Rules relating to the reception of 
evidence: 

In the trial of civil action generally 

see Trial [388 Cyc 1326-1469]. 

On the hearing in equity see Equity 

SST moe 

23. Austin v. Austin, 45 Wis. 523,* 
O32. 

“The supposed advantage of hav- 
ing the opening and closing argu- 
ment, in a case at law, is not ap- 
parent upon the hearing of a cause 
in chancery; and we cannot presume 
in this case that any substantial ad- 
vantage has been gained or lost to 
either party, or that the judgment 
of the court was at all affected, by 
the order in which the argument of 
the learned counsel was allowed to be 
opened and closed; and we do not 
think it manifest that any injustice 
was done by the ruling of the cir- 
cuit court upon this question.” Aus- 
tin v. Austin, supra. 

Order of opening or closing argu- 
ment in equity suits see Equity 


§ 719. 
Hurtt v. Crane, 36 Md. 29. 
25. Lavette v. Brinsfield, 111 Qa. 
821, 35 SE 637. See also supra 
§ 1504; and infra § 1990. 
2S. Coleman y. Hunt, 77 Wis. 263, 
45 NW 1085. 


134 [42 C.J3.] 


plaintiff an opportunity to procure evidence which, 
through misapprehension as to the requirements of 
the case, he neglected to procure;?” and where an 
action at law by the mortgagor for breach of war- 
ranty is pending against plaintiff in the foreclosure 
‘suit, the court may stay foreclosure proceedings . 
until a judgment can be rendered in the pending 


action.?8 


The appointment of a receiver during the con- 
duct of the trial is elsewhere discussed.?® 

On originating summons” the facts are presented 
by affidavits without testimony, and hence disputed 
issues of fact may not be tried on such summons.** 

[§ 1719] (2) Scope of Inquiry and Powers of 
The court has the power 
not only to adjudicate on all issues between the 
holder of the mortgage sought to be foreclosed and 
the obligor on the mortgage debt, but also to deter- 


Court—(a) In General. 


aa Dodge v. Aycrigg, 12 N. J. Eq. 

28. Berean v. Fortescue, 74 N. J. 
Hq. 266, 69 A 474. 

29. See bs eas § 1680 et seq. 

30. See supra § 1595. 

31. Beamish v. Whitney, 
Pa 38 

32. Beamish v. Whitney, supra; 
Independent Lumber Co. v. Gardiner, 
3 Sask. L. 140. 

383. U. S.—Sage v. Iowa Cent. R. 
€o., 99 U. S./ 334, 25. Li. ed BA. 

Ala.—Farmers’ State Bank v. Kirk- 
land, 200 Ala. 146, 75 S 894. 

Ariz.—Davis v. Oakland First Nat. 
Bank, 26 Ariz. 621, 229 P 391. 

Cal.—Mercantile Trust Co. v. Sun- 
set Road Oil Co., 50 Cal. A. 485, 195 


[1908] 


P 466. 
Conn.—Rowan  v. Sharps’. Rifle 
Mfg. Co., 31 Conn. 1. 


Til.—Supreme Council W. C. U. v. 
Saule; 193 op Ill.) A. 532: 

Ind.—Quill v. Gallivan, 108 Ind. 
235, 9 NE 99; Luken v. Fickle, 42 Ind. 
A. 445, 84 NE 561. 

Kan.—Hines vy. Kays, 93 Kan. 209, 
144 P 240. 

Md.—Waring v. National Sav., 
GCo., -A88eMa:, 367,114) A 57. 

Mo.—Bobb v. Taylor, 184 SW 1028. 

Nebr.—Sammons v. Kearney Power, 
etce., Co., 77 Nebr. 580, 101 NW 308, 8 
LRANS 404; Bradfield v. Sewall, 58 
Nebr. 637, 79 NW 615. 

N. J.—Prudential Ins. Co. v. Guild, 
on} 64 A 694. 

Y.—Brown v. Settle- 
bos Cheese Assoce.,. 59 N. . 242; 
Kay v. Whitaker, "44. N.. Y. 565; 
Clement v. Congress Hall, 72 Misc. 
519, 1382 NYS 16; Hall v. Hall, 30 
HowPr 51; Ferguson vy. Kimball, 3 
Barb. Ch. 616. 

Wash.—Graham v. Smart, 42 Wash. 
205, 84 P 824; Johnson v. Irwin, 16 
Wash. 652, 48 P 345. 

ne a ranpe v. Gillum, 1 Sask. L. 
498. 

» “The powers of the court in this 
action to consider and adjudicate all 
equities between all persons inter- 
ested in the subject matter of the 
action, including priority of liens, 
distribution of the proceeds of sale, 
and the preservation of the, mort- 
gaged premises through the agency 
of a receiver, who by the terms of 
our statute shall be governed by the 
rules of equity, are all left unre- 
stricted by the statute. These are 
functions of equity, some of them 
expressly referred to as such by our 


etey 


Keeney 


statute.” Davis v. Oakland First Nat. 
Bank, 26 Ariz. 621,.625, .229.P, 391. 
[a] “If the parties interested... 


are all properly in court, no matter 
whether brought in by the original 
complaint or by cross complaint, the 
court may settle and adjudicate all 
conflicting claims and_ equities.” 
Quill v. Gallivan, 108 Ind. 2385, 236, 
9 NE 99. 

[b] Order to pay money into 
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mine the priority, validity, and extent of the claims 
of all other parties,®? provided such matters were 
properly put in issue;** and where the proper foun- 
dations have been laid in the pleadings, it is error 
for the court not to determine the rights of the 
various claimants.*® 
made to determine the rights of one who is not be- 


[§§ 1718-1719 


However, no attempt will be 


fore the court,?¢ or who was improperly joined as 


court of law.38 


court.—In a suit for foreclosure, 
where plaintiff and also one of de- 
fendants claim ownership of the 
mortgage, defendant who owns the 
equity of redemption may be granted 
leave to pay into court the money 
due on the mortgage and have ee 
same discharged. Van Loan 

siuitets 7 NYS 171, 23 AbbNCas 230. 

[c] The assignor of the mortgage, 
claiming that he was defrauded of 
the title to the note and mortgage, 
can raise the question of fraud and 
have his title determined. Security 
State Bank v. Clarke, 99 Kan. 18, 160 
P 1149, LRA1918B 160. 

[d] Waste committed by mort- 
gagor’s receiver.—A mortgagee in a 
bill to foreclose the mortgage may 
litigate the question of, the liability 
of the receiver of the insolvent mort- 
gagor for waste committed by him 
by the removal of fixtures from the 
premises. Prudential Ins. Co. vy. 
Guild, (N. J. Ch.) 64 A 694. 

34. Issues see supra § 1646 et seq. 

S5.coHurtt v. ‘Crane, (36)¢Md2=29; 
Johnson v. Badger Mill, ete., Co., 13 
Ney. 351, 355; Compton yv. Feldmark, 
82 N. J. Eq. 112," 88 A 174; Lake v. 
Oldacre, 160 NYS 435. 

“Tt was the duty of the court, in 
this action, to proceed and determine 
the relative rights of plaintiffs and 
the lien claimants, and to decide 
whether the lien of plaintiff’s mort- 
gage was prior to, or subsequent to, 
the other liens, and to enter such a 
judgment and decree in that respect 


as the evidence might warrant.” 
Johnson vy. Badger Mill, ete., -Co., 
supra. 

26. Carson v. Underwood, 12 Iowa 


52; Hozey v. McDougall, 15 La. 353; 
Seattle Trust Co. v. Cameron, 100 
Wiash,- 92; 170 P. 3879. 

37. See infra § 1720. 
a hae parties see supra §§ 1551- 


38. Union Trust Co. v. New Jersey 
Water, etc., Co., 94 N. J. Eq. 446, 120 
A: 329 [mod 93 N. J. Ha. 562, 117 A 
155]; Merchants’ Nat. Bank v. Sny- 
der, 52 App. Div. 606, 65 NYS 994; 
Gibbes v. Holmes, 31 S. C. Eq. 484. 

[a] For example, where the de- 
fense to the suit is the presumption 
of payment of the mortgage bond, 
arising from lapse of time, the court 
may decline to determine the ques- 
tion and send plaintiff to establish 
his bond as a subsisting obligation 
by a suit at law. Gibbes v. Holmes, 
31 8S. C. Hq. 484. 

Trial of title adverse to that of 
reece haces and mortgagee see infra 

eae Ala.—Lyon v. Powell, 78 Ala. 


bb Be ewey, v. Davis, 169 Cal. 678, 
147 P 958 


ple —Buckmaster v. Kelley, 15 Fla. 


Ill.—Foote v. Yarlott, 238 Ill. 54, 
87 NE 62; Murray v. Metropolitan 


Matters solely between defendants. 
tion of a contest between defendants in which plain- 
tiff has no interest will not generally be permitted,*? 
unless plaintiff voluntarily dismisses his petition,*® 
when the court may at its discretion adjudicate the 
rights of the remaining parties;*+ but the fact that 
a defendant establishes the priority of his mort- 


a party,*7 and the court may refuse to try an issue 
of a purely legal nature and send it for trial to a 


The ltiga- 


Trust, ete. Bank, 159. Tl, Ag eagge 
Morse v. Holland Trust Co., 84 Ill. A. 
84. 


Ind.—Bartmess vy. Holliday, 27 Ind. 
AS Bie 61 NE 750. 

Y.—Merchants’ Nat. Bank v. 
hers 170 Ni. Y..565,5)62 NE 109i 
Smart v. Bement, 4 Abb. Dec. 253, 3 
Keyes 241; Union Ins. Co. v. Van 
Rensselaer, 4 Paige 85; Miller v. 
Case, Clarke 395. 

Or.—Hovenden y. Knott, 12 Or. 267, 
Ee eSi0r 
Ss. C.—Quattlebaum v. Black, 24 


S.C. 8483 
Eng.—Watkins v. Williams, 3 
Macn. & G. 622, 49 EngCh 481, 42 


Reprint 400. 

{a] Ilustrations.—(1) Where a 
party defendant and an intervener 
both claim under attachment liens 
subject to the mortgage, the court 
may postpone the controversy as to 
the validity and priority of such 
liens, the rights of the mortgagee be- 
ing unaffected by such questions. 
Rowley v. Davis, 169 Cal. 678, 147 
P 958. (2) A purchaser from a sec- 
ond mortgagee will not be permitted, 
in a suit of foreclosure by the mort- 
gagee, to attack the second mortgage 
on the ground of fraud; the claim of 
the second mortgagee should be made 
the subject of an independent action. 
Merchants’ Nat. Bank v. Snyder, 52 
App. Div. 606, 65 NYS 994. (38) The 
court will not allow plaintiff to be 
delayed in obtaining satisfaction of 
his mortgage by the litigation of the 
question whether a conveyance by 
the mortgagor to codefendants under 
a deed absolute on its face was in- 
tended merely as security for a debt. 
Mutual L. Ins. Co. v. Cranwell, 10 
NYS 404. , 

[b] The right of defendants to a 
partition of the mortgaged premises 
will not be determined, where com- 
plainant has no interest in the ques- 
tion. Buckmaster vy. Kelley, 15 Fla. 
180; Watkins v. Williams, 3 Macn. 
Wie: 622, 49 EngCh 622, 42 Reprint 

40. See supra § 1717. 

41. Linn County Bank vy. Grisham, 
106 ‘Kan. 460, %4185'°P 5425 RuP ie 
Grimes, 104 Kan. 835, 338) 179 P 378; 
Sigel- Campion Live Stock Commn. 
Co. v. Haston, 81 Kan. 656, 106 P 
1096; Young v. Young, 17 Nog. Eq. 
161; "Rowley v. Williams, 5 Wis. 151. 

“There was no impropriety in de- 
termining all phases of this contro- 
versy in one judgment. All these 
rival interests were subordinate to 
plaintiff's mortgage. To effect a fa- 
vorable sale of the property to sat- 
isfy that mortgage, and to satisfy as 
far as possible the interests of the 
inferior claimants also, it was 
proper to settle the rights of the in- 
ferior claimants. It was to:their in- 
terests that this be done. They were 
permitted to join issues because their 
inferior but rival interests were de- 


SEE eT tat SRR AIAN Dae SEA ELE ORL TdT ate hs 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


gage over that sought to be foreclosed does not 
entitle him thereafter to conduct the suit as if he 


were complainant.*? 
Entry of satisfaction. 


Reformation of mortgage. 


equity jurisdiction.*® 


Pendency of action at law to foreclose. 
foreclosure proceedings have been begun in a court 


pendent upon, and affected by, this 
lawsuit. When it is necessary for 
the holder of a superior mortgage 
lien to foreclose that lien he may 
properly sue everybody concerned, in- 
eluding those who have inferior in- 
terests which conflict with each 
other, whether they conflict with his 
interest or not, and the latter may be 
permitted to join issues with each 
other, although the superior lien- 
holder is not concerned therein, and 
the court may settle the priority and 
precedence of the claims of all the 
parties and dispose of all phases of 
the controversy in one decree.” Ruf 
v. Grimes, supra. 

42. Coulston v. Coulston, 37 N. J. 
Eq. 396. 
Satisfaction of HOTTER ES gen- 
erally see supra §§ 962-97 

44. Anderson Bldg., ihe Assoc. v. 
Thompson, 87 Ind. 278. 

45. Cal.—Hutchinson y. Ainsworth, 
73 Cal. 452, 15 P 82, 2 AmSR 823. 

*Colo.—Horner v. Bramwell, 23 Colo. 
238, 47 P 462. 

Conn.—Sumner v. Rhodes, 14 Conn. 
135; Peters v. Goodrich, 3 Conn. 146. 


ea v. Austell, 46 Ga. 
Ill—Citizens’ Nat. Bank v. Dayton, 
116 Til. 257, 4 NE 492; Russell v. 


Brown, 41 Ill. 183. 

Kan.—Milier v. Davis, 10 Kan. 541. 

Minn.—Lebanon Say. Bank v. Hol- 
‘lenbeck, 29 Minn. 322, 183 NW 145. 

N. J.—Coe v. New Jersey Midland 
Pe eOCO. ot Ne dos PO. .L05,>1000d On 
other grounds 34 N. J. Eda. 266]; 
Graham y. Berryman, 19 N. J. Ka. 
29 [rev on other grounds 21 N. J. 
Eq: 370]. 

N. Y.—Andrews v. Gillespie, 47 N. 
Y. 487; Gotthelf v. Shapiro, 136 App. 
Div. 1 120° NYS -210. 
age Davenport v. Sovil, 6 Oh. St. 

We 

Wis.—Wisconsin Sav. Loan, 
Assoc. v. ‘Boehme, 171° Wis. 1, 176 
NW 56. ; 

[a] Where petitioner was negli- 
gent in failing to discover the mis- 
take, relief by reformation will be 
denied. Graham v. Berryman, 19 N. 
J. Eq. 29 [rev on other grounds 21 
ING oder Ss (Os 

Prayer for relief see supra § 1621. 

46. See cases infra this note. 

[a] The county courts in New 
York have no jurisdiction, incidental 
to that of foreclosure, of reforming a 
mortgage. Thomas v. Harmon, 122 
N. Y. 84, 25 NE 257; Avery v. Willis, 
24° Hun (N. Y.) 548. 

Jurisdiction of courts generally see 
Courts §§ 13-17. 

47. Tooley v. Gridley, 11 Miss. 493, 
41 AmD 628. See also supra § 1522. 

43. ai supra §§ 10038, 1004. 

49. U. S.—Hefner v. Northwestern 
Mut. L. Ins. ace USGS. 147i Set 
837, 31 L. ed 309; Grosscup v. Ger- 
man Sav., etc., Soc., 162 Fed. 947; 
Chapin v. Walker, 6 "Fed. 794, 2 Mc- 
Crary 175; Farmers’ L. & T. Co. v. 
‘Green Bay, etc., R. Co., 6 Fed. 100, 10 
Biss. 203. 

- Ala.—Bolling v. Pace, 99 Ala. 607, 
12 S 796. 
Ark.—Adams yv. Edgerton, 48 Ark. 


etc., 


Where, in a suit to fore- 
close a mortgage, the court has found that the mort- 
gage ought to be satisfied,*#* it has power to order 
its clerk to enter satisfaction on the record.*4 

As a general rule the 
court has jurisdiction, incidental to that of foreclo- 
sure, of reforming the mortgage in a proper case, 
and ordering its foreclosure as reformed,*® but this 
may not apply to courts not invested with general 
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of law having jurisdiction, but the case has not been 
disposed of, a court of equity will not assume juris- 


diction so as to determine the rights of the parties 


to such proceedings.*? 

[§ 1720] (b) Adjudication of Prior Claims. Since 
the object of the action for the foreclosure of a 
mortgage is to cut off interests inferior to the lien 
of the mortgage,*® the general rule is that the valid- 
ity of a title*® or lien®° which is paramount to the 
lien of plaintiff’s mortgage is not the proper subject 
of adjudication in the foreclosure action; but it is 
otherwise where both plaintiff and the owner of the 


alleged prior interest have shown by their pleadings 


Where 


419, 3 SW 628. 

Cal.—Murray vy. Etchepare, 129 Cal. 
61 P 930; Cody v. Bean, 93 Cal. 
29 P 223; Hewlett v. Pilcher, 85 
. 542, 24 P 781; Ord v. Bartlett, 83 
. 428, 23 P 705; Randall v. Duff, 79 
23115; 19) 15382) 21° P6207 38 ERA 

756; Houghton v. Allen, 75 Cal. 
162" 16 P 532; McComb v., Spangler, 
71 Cal. 418, 12°P 3847; Marlow v. Bar- 
lew, 53 Cal. 456; San Francisco v. 
Lawton, 18 Cal. 465, 79 AmD 187. 

Conn.—Hill v. Meeker, 23 Conn. 
592; Palmer v. Mead, 7 Conn. 149. 

Iil.—Ennis v. Wolff, 194 Ill. 420, 62 
NE 842; Waughop v. Bartlett, 165 Ill. 
124, 46 NE 197; Gage vy. Perry, 93 
lil. 176; Walker v. Chicago, etc., R. 
Co. 199 + T1.; Ay610faff 297% I1l.<451, 
115 NE 659]; Chicago Title, ete., Co. 
v. Edens, 187 lll. A. 238; Gunning v. 
Serge, 123 Dil. Av sa29 Parlin, etc., Co. 
v. Galloway, 95 Ill. A. 60. 

Iowa.—Smith v. Redmond, 134 
Iowa 70, 108 NW 461. 

Mich.—Partridge vy. Hemenway, 89 
Mich. 454, 50 NW 1084, 28 AmSR 322; 
Bell v. Pate, 47 Mich. 468, 11 NW 
275; Summers v. Bromley, 28 Mich. 
125. 

Minn.—Churechill  v. 31 
Minn. 129, 16 NW 694. 

Nebr.—Shellenbarger v. 
Nebr. 195. 

N. H.—Dorr v. Leach, 58. N. H. 18. 

N. J.—Hazeldine y. MeVey, 67 WN. 
J. Eq. 275, 68 A 165; Moore v. Clark, 
40 N. J. Ha. 152; Coe v.. New Jersey 


Proctor, 


Biser, 5 


Midland R. Co., 31 N. J. Hq. -105; 
Hoppock v. Ramsey, 28 N. J. Eq. 
413; Wilkins v. Kirkbride, 27 N. J. 


Eq. 98; Hunt v. Bradfield, (Ch.) 16 A 
178. 

N. Y.—Oliphant v. Burns, 146 N. Y. 
218, 40 NE 980; Ruyter v. Reid, 121 
N. Y. 498, 24 NE 791 [aff 4 NYS 743, 
and rearg den 33 NYSt 590]; Mer- 
chants’ Bank v. Thomson, 55 N. Y. 7; 
Lewis v. Smith, 9 N. Y. 502, 61 AmD 
706, 12 NYLegObs 193 [aff 11 Barb. 
152, 9 NYLegObs. 292]; Corning v. 
Smith, 6 N. Y. 82; Brooklyn Fifth 
Ave. Bank v. Cudlipp, 1 App. Div. 524, 
37 NYS 248; Mayer v. Margolies, 47 
Misc, 24, 95 NYS 204; Larremore y. 
Squires, 30 Misc. 62, 62 NYS 885; 
Keeler v. McNeirney, 6 NYCivProc 
863; Kent v. Popham, 6 NYCivProc 
336; Jones v. St. John, 4 Sandf. Ch. 
208. 

N. C.—Bogey Ver nutes 2b tin Nee. 
174 

Oh.—Shillito  v. McMahon, 6 Oh. 
Dec. (Reprint) 1126, 10 AmLRec 560. 

Or.—Gennes v. Peterson, 54 Or. 378, 
103 P 515. 

S. C.—Wylie v. Lipsey, 31 S. C. 
608, 9 SE 1056; Lessly v. Bowie, 27 
S.C: 193,..3 SE 199; Creighton. v. 
Clifford, 6S. C. 188. 

Tex.—-Faubion v. Rogers, 66 Tex. 
472, 1 SW 166; Branch y. Wilkens, 
(Civ. A.) 63 SW 1083. 

Vt.—Kinsley v. Scott, 58 Vt. 470, 
5 A 390; Lyman v. Little, 15 Vt. 576. 

Wash.—Oates v. Shuey, 25 Wash. 
597, 66 P 58; Johnson v. Irwin, 16 
Wash. 652, 48 P 345; California Safe 
Deposit, etc., Co. v. Cheney Electric 
ree etc., Co., 12 Wash. 138, 12 
732. 


an intention that such claim should be adjudicated ;** 
and an exception to the rule is allowed where there 


Wis.—Roberts v. Wood, 38 Wis. 60; 
Roche v. Knight, 21 Wis. 324; 
Palmer v. Yager, 20 Wis. 91; Ward v. 
Clark, 6 Wis. 509. 

“The only proper object of a suit 
to foreclose a mortgage is to bar the 


‘mortgagor and those claiming under 


him; and adverse claims, whether 
originating under a conveyance by a 
third party prior to the mortgage, or 
subsequent to it, or under a convey- 
ance by the mortgagor made prior to 
the mortgage, are generally matters 
of purely legal jurisdiction, and do 
not come within the cognizance of a 
court of equity.’ Gennes v. Peter- 
son, 54 Or. 378, 380, 103 P 515. 

[a] “A stranger claiming adversely 
to the title of the mortgagor, as he 
is not affected by the mortgage, is in 
no way interested in the foreclosure 
suit. It can make no difference to 
him whether the mortgage is valid or 
invalid, whether it be discharged or 
foreclosed, whether the estate mort- 
gaged, the only estate which can be 
affected by the decree, remains in the 
mortgagor, or is transferred to an- 
other.” Banning v. Bradford, 21 
Minn. 308, 310, 18 AmR 3898 [quot 
Grosscup v. German Sav., etc., Soc., 
162 Fed. 947, 949]. 

[b] Tax title.—Pearson vy. Hel- 
venston, 50 Fla. 590, 39 S 695; Bo- 
zarth v. Landers, 113 Ill. 181; Gage 
v. Perry, 93 Ill. 176; Smith v. Kenny, 
89 Ill. A. 293; Whittemore v. Shiell, 
14 Ill. A. 414; Van Doren v. Dicker- 
son, 33 N. J. Eq. 388. 

. [ce] Title of purchaser at void 
execution sale.—Cady v. Purser, 131 
Cal. 552, 68 P 844, 82 AmSR 391. 

[d] Equitable title of vendee un- 
der contract of purchase.—Harral v. 
Leverty, 50 Conn. 46, 47 AmR 608. 

[e] Claim of mortgagor’s wife to 
separate estate in lands.—Branch v. 
Wilkens, (Tex. Civ. A.) 63 SW’ 1088. 

{f] A determination as to bound- 
aries cannot be brought within the 
rule against the adjudication of title. 
Doe v. Vallejo, 29 Cal. 385. 


50. See cases infra this note. 
[a] Senior mortgage.—(1) Shaff- 
ner v. Appleman, 170 Ill. 281, 48 NE 


978; Farmers’ Bank v. Woolery, 156 
Minn. 193, 194 NW 759; Lansing’ v. 
Hadsall, 26 Hun (N. Y.) 619; Adams 
v. McPartlin, 11 AbbNCas "(N, Y.) 
365; Garza v. Howell, 37 Tex. Civ. A. 
585, 85 SW 461; Corwin v. Avery, 
(Alta.) [1925] 2 DomLR 599. (2) 
“Strictly, a prior mortgagee is not a 
proper party to an action by a junior 
mortgagee to foreclose his mortgage, 
because the proper object of the ac- 
tion is to bar the equities of the 
mortgagor and rights accruing sub- 
sequent to the mortgage.” Foster v. 
Johnson, 44 Minn. 290, 292, 46 NW 
350. See supra § 1579. 

[b] Prior judgment lien.—Pettus 
v. Gault, 81 Conn. 415, 71 A 509. 

[ec] Lessor’s'. interest.—Green vy. 
Pierce, 60 Wis. 372, 19 NW 427. 

51. See cases infra this note. 

[a] Deed of conveyance.—Newton 
v. Evers, 215 N. Y. 198, 109 NE 118 
[aff 161 App. Div. 811, 147 NYS 1061]; 
Helck v. Reinheimer, TODS, Nee 470, 
12 NE 37; Brown vy. Volkening, 64 
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has been a prima facie showing that the asserted 
in fraud of complainant’s 
A title or other interest which is derived 
from the mortgagor is not within the rule prohibit- 
ing the adjudication of adverse elaims;>* and the 
validity and extent of a claim can be determined, 
where such claim, if valid, will prove to be inferior 
In any event the ad- 
a mortgage fore- 


claim was acquired 


rights.°? 


to complainant’s mortgage.®* 
judication of a paramount claim in 


IN ON T6G 
Farms Co., 
NYS. 877. 
[b] Dower right of mortgagor’s 
wife.—Ligare v. Semple, 32 Mich. 


Strain 
403.6164 


Smith v. Pure 
180 App. Div. 


Prior judgment lien.—Illinois 
Trust Co. v., Union Terminal 
253 Fed. 292; Illinois Nat. Bank 
v. School Trustee, 11] Ill. A. 189 
Pattie 2140 Fl. °5.00; 702NE 10707. 

{d] Senior mortgage.—Van Loben 
Sels v. Bunnell, 131 Cal. 489, 63 P 
773; Kimball v. Connor, 3 Kan. 414; 
James v. Webb, 71 SW 526, 24 KyL 
13'82; Shipley v. Fox, 69 Md. 572, 16 
A 275; Moulton v. Cornish, 138 N. Y. 
133, 33 NE 842; 20 LRA 370; Crom- 
well v. MacLean, 123 N. Y. 474, 25 
NE 932 [aff 5 NYS 474]; Klonne v. 
Bradstreet, 7 Oh. St. 322; Devore v. 
Dinsmore, 2 Oh. Dec. (Reprint) 600, 
4 WestLMonth 144; Heath v. Blake, 
28 S. C. 406, 5 SE 842; Ward Farm- 
ing Co. v. Searcy, (Tex. Civ. A.) 257 
SW 653; Layard v. Maud, 16 L. T. 
INBESHETS8. 

Tax title—Kelsey v. Abbott, 
13 Cal. 609; Ordway v. Cowles, 45 
Kan. 447, 25 P 862; Fisher v. Cowles, 
41 Kan. 418, 21 P 228; Bradley v. 
Parkhurst, 20 Kan. 462; Wilson v. 
Jamison, 36 Minn. 59, 29 NW 887, 
1 AmSR 635; Compton v. Feldmark, 
82 Ny JeiBg, 112,988 AS 174; Crom- 
well v. Wilson, 5 NYS 474; Ross v. 
Lee, 68 Okl. 125, 172 P 444. 

{f{] Title by adverse possession.— 
Uns. eirustiCo.7 lv." Pleasant.“ Ave. 


Realty Co., 167 App. Div. 762, 153 
NYS 65. 
{g] The consent to the litigation 


ef a prior claim will be implied: 
(1) Where a defendant is joined un- 
der a general allegation that he 
claims some interest in the mort- 
gaged premises, or an interest in- 
ferior to that of the mortgage, and, 
without objection, goes to trial on 
the issue as to the validity and ex- 
tent of» his. interest. Sielbeck v. 
Grotman, 248 Ill. 435, 94 NE 67, 21 
AnnCas 229; English v. Aldrich, 132 
Ind. 500, 31 NE 456, 32 AmSR 270; 
Bradley v. Parkhurst, 20 Kan. 462; 
Goebel v. Iffla, 111 N. Y. 170, 18 NE 
649. (2) Where the superiority of 
defendant’s alleged title is chal- 
lenged, and for want of an answer 
defendant allows the bill to be taken 
pro confesso. Chicago Theological 
Seminary v. Gage, 103 Ill. 175. (3) 
Where defendant was made a party 
in order that his claim might be 
satisfied out of the proceeds, and de- 
fendant does not ask for a dismissal 
as to him. Illinois Cent. Trust Co. 
v. Union Terminal Co., 253 Fed. 292; 
Farmers’ Bank v. Woolery, 156 Minn. 
193, 194 NW 759; Ward Farming Co. 
vy. Searcy,. (Tex. Civ. A.) 257 SW 
653. (4) Where defendant sets up 
his paramount claim, and plaintiff 
without objection allows it to go to 


trial. Bolling v. Pace, 99 Ala. 607, 
12) S796. 
{h] Where the question of prior- 


ity is the one in issue, the mere as- 
sertion by defendant that the title 
conceded to be in him was a prior 
title cannot deprive plaintiff of the 
right to have the question litigated 
in the foreclosure suit. Pennsylvania 
Mortg. Inv. Co. v. Gilbert, 13 Wash. 
684, 438 P 941, 45 P 43. 

52. Cal.—Title Ins., ete, Co. v. 
California Dev. Co., 171 Cal. 173, 152 
P 542. 
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Right to. 


Fla.—Buffum v. Lytle, 66 Fla. 355, 
63 S 717. 

Iowa.—Connolly v. 
Iowa 202, 18 NW 868. 

Minn.—Churehill  v. 
Minn. 129, 16 NW 694, 

N. -Y.—U. 'S. Prust (Co. 'v. “Pleasant 
Ave. Realty Co., 167 App. Div. 762, 
764, 153 NYS 65. 

“Although it was not competent 
for the court in this action to try an 
adverse claim of title arising prior 
to the execution of the mortgage, it 
was, I think, competent for the court 
to try and decide an issue of estoppel 
with respect to such title.’ U. S 
Trust Co. v. Pleasant Ave. 
Co., supra. 

“The court is not precluded from 
considering adverse claims in a fore- 
closure suit, where it is charged that 
the alleged adverse claim was ac- 
quired fraudulently for the purpose 
af defeating the rights of the mort- 


Connolly, 63 
Proctor, 31 


Realty 


gagee.” Title Ins., etc., Co. v. Cali- 
fornia Dev. Co., 171 Cal. 1738, 211, 
152 P 542. 

[a] Title acquired in fraud of 


mortgagee.— Where a _ subsequent 
purchaser of the mortgaged premises 
from the mortgagor has, in order 
merely to perfect his title of record, 
procured quitclaim deeds from the 
mortgagor’s grantors, under’ such 
circumstances as would render it 
fraudulent for him to set up such 
conveyances aS a title adverse and 
paramount to that of the mortgagor, 
the mortgagee, under proper allega- 
tions in his foreclosure bill, may 
have such alleged adverse title de- 
clared null and void. ‘Title Ins., etc., 
Co: Vv." California, Dev: {Co Fekhil= Cal. 
173, 152 P 542; Wilkinson v. Green, 
34 Mich. 221. - 

53. Title Ins., etc., Co. v. Califor- 
mia Deve (Cos id} Calico. Loa 
Partridge v. Hemenway, 89 
404, 50 NW 1084, 28 AmSR 
322; Brown v. Volkening, 64 N. Y. 
76; Metropolitan Trust Co. v. Dolge- 
Ville “Mlectric, Mighty etc Con oe+ 
Mise. 354, 69 NYS 822; Hampshire v. 
Greeves, (Civ. A.) 130 SW 665 [aff 
104 Tex. 620, 143 SW 147]. See also 
infra § 1781. 

[a] Thus, in an action to fore- 
close a mortgage on land and on 
buildings removed therefrom with- 
out the mortgagee’s consent, where 
the purchaser of the buildings is 
made a defendant by reason of his 
claim to the buildings as purchaser 
from the mortgagor, the right of 
complainant to a lien on the build- 
ings may be determined. Partridge 
v. Hemenway, 89 Mich. 454, 50 NW 
1084, 28 AmSR 3822. 


No) Ala.—Lyon v. Powell, 78 Ala. 
Cal.—Tolman v. Smith, 85 Cal. 280, 
24 P. 7438. 
Ill—McAlpine v. Zitser, 119 Ill. 
ay LOM NESS 02 © [revaler or anit cA} 


Minn.—Farmers Bank v. Woolery, 
156 Minn. 198, 194 NW 759; Dicker- 
man Inv. Co. v. Oliver Iron Min. Co., 
1385 Minn. 254, 160 NW 776. 

N. Y.—Ruyter v. Reid, 4 NYS 743. 

Or.—Johnson v. White, 60 Or. 611, 
PZ Pe L083). LLP P7769. 

vVt.—St. Johnsbury, etc., R. Co. v. 
Willard, 61 Vt. 134, 17 A 38, 15 AmSR 
886, 21 LRA 528. 

[a] Inferior tax title.—Since the 
title of a purchaser at a tax sale, 
who failed to give notice of his pur- 


closure action without the consent of the parties 
in interest is generally held to be a defect of pro- 
cedure rather than one of jurisdiction, and to render 
the judgment in the action erroneous but not void.*® 

[§ 1721] (3) Reference®°—(a) Grounds for, and 
Where the question is as to the amount 
due on the mortgage, it is the usual practice for the 
court to refer the case to a master or referee to find 
and report such amount,>? but in the absence of 


ne 


,of practice or procedure. 


>. 


[8§ 1720-1721 


chase as required by statute, is in- 
ferior to the lien of plaintiff’s mort- 
gage, his right to repayment of the 
amount of the tax with interest is a 
proper matter for determination in 
the foreclosure proceedings. Ruyter 
v. Reid, 4 NYS 7432. 

{[b] Title as between husband and 
wife.——In an action to foreclose a 
mortgage given by a husband and 
wife, who covenanted that they 
owned the premises in fee simple, it 
is proper to try the question whether 
the property is community property 
or the wife’s separate estate; the 
rule against litigating adverse titles 
applies only to interests not subject 
to the mortgage. Tolman v. Smith, 
85 Cal. 280, 24 P°743. 

55. U. S.—Dial v. Reynolds, 96 U. 
S. 340, 341, 24 L. ed. 644. 

Ark.—Adams v. Edgerton, 48 Ark. 
419, 3 SW 628. ; 

Ill.—Sielbeck v. Grothman, 248 Ill. 
435, 94 NE 67, 21 AnnCas 229. 
go eo ce ens, v. Patterson, 35 Ind. 

Minn.—Dickerman Inv. Co. v. Oli- 
ver Iron Min. Co., 135 Minn. 254, 258, 
160 NW 776. 

Wis.—Iowa County v. 
Point R. Co., 24 Wis. 93. 

“The rule which denies the right 
to litigate a paramount title is one 
There is 
nothing in the constitution of the 
court or the character of the ad- 
verse title that forbids its determi- 
nation. It is not, it seems to us, a 
question of jurisdiction, unless a 
statute or somé positive rule of law 
makes it so.” Dickerman Inv. Co. v. 
Oliver Iron Min. Co., supra. 

“As a general rule, a court of 
equity, in a suit to foreclose a mort- 
gage, will not undertake to deter- 
mine the validity of a title prior to 
the mortgage and adverse to both 
mortgagor and mortgagee; because 
such a controversy is independent of 
the controversy between the mort- 
gagor and the mortgagee as to the 
foreclosure or redemption of the 
mortgage, and to join the two con- 
troversies in one bill would make it 
multifarious.” Hefner v. Northwest- 
ern Mut. DG. Ins’ Co. 123.90. \Sapaaae 
751, 8 SCt 337, 31 L. ed. 309 [quot 
Grosscup v. German Sav., etc., Soc., 
102 Fed. 947, 950]. 

56. Reference: 

Generally see References [34 Cyc 770 
et seq]. 


Mineral 


In equity practice see Equity §§ 743- 


57. U. S.—Continental, etc., Trust, 
etc., Bank vy. North Platte Valley Irr. 
Co., 219 Fed. 488, 135 CCA.150. 

Fla.—American Securities Co. v. 
SAE 69 “1a, 704509123) Oem 


Ill.—Fitchburg Steam Engine Co. 
Ve Potten, 211 nos i tle Naor 
Groch y. Stenger, 65 Ill. 481; Russell 
v. Brown, 41 Ill. 183; Wiehe v. Eber- 
hart, 220 Ill. A. 480; North Ave. Bldg., 
ete., “Assoc. v. Huber, 187 01) ‘At? 
[rev on other grounds 270 Ill. 75, 110 
NE 312, AnnCasi917B 587]; Garlick 
v. Mutual Loan, etce., Assoc., 129 Ill. 
A. 402. 
eee ieee v. McMakin, 2 Md. Ch. 

Mich.—McArthur v. Robinson, 104 
Mich. 540, 62 NW 713; Disbrow v. 
Jones, Harr. 102. 

Miss.—Beville v. McIntosh, 41 
Miss. 516. 
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some special rule of practice®® the procurement of a 
reference for such purpose is not a matter of right,>9 
and it is not erroneous for the judge to ascertain the 
amount due without the aid of a master,®° especially 
where the ascertainment is merely a matter of caleu- 
For other purposes also a reference in a 
foreclosure action may be ordered, as for example 
that of determining the priority of various encum- 
brances on the property,** or the order in which lots 
owned severally by different defendants should be 
sold,°* or, where the owner of the equity of redemp- 
tion is an infant, the method of sale which would be 
most beneficial to the infant;®° and a reference may 
be ordered so that proofs may be taken against a 
nonresident defendant as to whom the bill has been 


lation.®1 


taken pro confesso.®¢ 


Where defendant pleads payment®’ of the mort- 
gage indebtedness, the case cannot be referred to the 


N. J.—Coster v. Monroe Mfg. Co., 
2 N. J. Eq. 467. 

N. Y.—Chamberlain v. Dempsey, 36 
N. Y. 144; Gordon vy. Krellman, 207 
App. Div. 773, 202 NYS 682: Cochran 
Vv. Anglo-American Dry Dock, etc., 
Co., 69 Hun 168, 23 NYS 404; "Smith 
v. Warringer, 41 Misc. 94, 83 NYS 
655; Dow v. Lansdell, 10 NYSt 373; 
Anonymous, 3 HowPr 158; Ontario 
Bank v. Strong, 2 Paige 301. 

o 4 bat _—Blackledge v. Nelson, 16 N. 

S. C—Hampton Bank y. Fennell, 
55 S.-C. 379, 33 SE 485; Johnson v. 
Masters, 49 S. C.) 525, 27 SE. 474; 
Camden Bank vy. Thompson, 46 S. C. 
499, 24 SE 332. 

Vt.—Hathaway v. Hagan, 64 Vt. 
135, 24. A 131; Warner vy. Quinlon, 50 
Vt. 652. 

Eng.—Pelly v. Wathen, 7 Hare 351, 
27 EngCh 351, 68 Reprint 144; Creed 
v. Byrne, 1 Hog. 108. 

Bs C.—Campbell v. Mazur, 24 Dom 
LR 893, 32 WestLR 439. 
spa Cameron v. MelIlroy, 1 Man. 

ie 

Ont.—Richardson y. McCaffrey, 45 
Ont. L. 573; Plenderleith v. Parsons, 
10 Ont. L. 436,.6 OntWR 145, 399; 
Rowland v. Burwell, 12 Ont. Pr. 607; 
Keleher v. Fitzgerald, 24 OntWN 457; 
Royal Trust Co. v. Laderoute, 21 Ont 
WN 261; Way v. Shaw, 14 OntWN 
310; Halsted v. Priestman, 11 OntWN 
32; Roos v. Swarts, 10 OntwN 446; 
Colonial Inv.,. ete.,°/Co. -v. Spooner, 
1 OntWN 136, 14 OntWR 931. 

Sask.—Canada Trust Co. v. Lay- 
ton, 9 Sask. L. 244, 30 DomLR 283, 
34 'WestLR 429, 10 WestWkly 580. 

BOGE Sis argued that as there are 
conflicting claims to the fund which 
will arise from the sale, an ex parte 
appraisement might result in depriy- 
ing complainants of their property 
without due process of law, in view 
of the paragraph from the decree 
above quoted, as they have no chance 
to be heard in a proceeding which is 
to determine the proportion of the 
proceeds arising from the sale that 
each claimant shall have, This was 
the reason that a motion was made 
to modify the decree and also to set 
aside the report of the appraisers. 
We think there is justice in this 
claim, and are of the opinion that in 
this particular case a hearing ought 
to be had by the court itself, or by 
a master if it should be deemed ad- 
visable, to determine the value of the 
properties, at which hearing the 
parties in interest should have a 
right to appear and by competent 
evidence and argument support their 
several theories.” Continental, etc., 
Trust, etc, Bank v. North Platte 
Valley Irr. Co., 219 Fed. 438, 448, 
a5: (OCA 150. 

[a] “Where accounts involve 
large sums of money, and the testi- 
mony as to the rights of the parties 
“is conflicting and unsatisfactory, in 
conformity with the rules of chan- 
eery practice the cause must be re- 
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‘master or referee before the merits of the plea have 
been determined.®* 

[§ 1722] (b) Order of Reference. 
reference should give definite directions as to the 
matters to be inquired into by the referee,®® and 
should state a time limit within which the accounts 
must be taken.’° 
fore the filing of the replication to the complaint,” 
but this informality will be deemed to be waived, 
where the parties introduce evidence and the case 
goes to proof without objection.” 
ordered on the application of a judge other than the 
trier of the foreclosure suit is invalid.?? 

[§ 1723] (c) Notice of Hearing before Referee or 
As a general rule defendants concerned in 


The order of 


The order should not be made be- 


A reference 


the questions which are referred to the master or 


ferred to a master to render a concise 
and accurate statement so that the 
same may be readily comprehended, 
and any objection taken passed upon 


understandingly.” Garlick v. Mutual 
Loan, etc., Assoe:, 129 Til. -A.. 402, 
409. 


58. See statutory provisions; court 
rules; and cases infra this note. 

[a] In MTllinois (1) under the 
chancery practice the case must be 
referred to a master to state the ac- 
count (Hennessey v. Walsh, 142 Ill. 
A. 237; Garlick v. Mutual Loan, etce., 
Assoc., 129 Ill. A. 402), (2) unless 
the parties by agreement waive their 
right to such statement (Hennessey 
v. Walsh, supra). 

595." Dillard: +~v.oyPropst, "212 Ata. 
664, 103 S 863; Kelly v. Wollner, 201 
Ala. 445, 78 S 823; Albritton v. Lott- 
Blacksher Commn. Co., 180 Ala. 33, 
60 S 148; Whitaker v. The Middle 
States Loan, etc., Co., 7 App. (D. C.) 
203,211. 

“We have heretofore held that ina 
proceeding to foreclose, the court 
may, either on the hearing, or 
through reference to the auditor, 
ascertain the amount due. The 
reference to the auditor is a matter 
of discretion.” Whitaker v. The 
Middle States Loan, etc., Co., supra. 

60. Ala.—Culbreath vy. Walker, 210 
Ala. 368, 98 S 187. 

Cal.—Guy v. Franklin, 5 Cal. 416. 

D. C.—Taylor v. Girard L. Ins., 
etc., Co., 1 App. 209. 

Fla.—Trower v. Bernard, 37 Fla. 
226, 20 S 241. 

Md.—David vy. Grahame, 
& G. 94 

Mich. —Vaughn v. Nims, 36 Mich. 
297; Ireland v. Woolman, 15 Mich. 
PAB 

N. J.—Burlew v. Hillman, 16 N. J. 
Eq. 23; Marcole v. Hinnes, (Ch.) 61 
A 975. 

N. Y¥.—De Groot v. Morwick Constr. 
Co., 98 Misc. 374, 163 NYS 83. 

N. C.—Latham vy. Whitehurst, 69 
INGIC. 33t 

S. C.—In re: Creech, 112)'S. C. 205, 
99 SE 828. 

Vt.—Gordon v. Deavitt, 85 Vt. 338, 
81 A 1128. 

Va.—Artrip v. Rasnake, 96 Va. 277, 
31 SE 4. 

“It was the duty of the court to 
ascertain and adjudge the amount 
due. In its discharge it had the 
power to call to its aid the services 
of the auditor, but this was a mat- 
ter entirely within its discretion. 
When the court to whom such a 
cause is submitted sees proper to 
ascertain the amount for which 
judgment shall be rendered without 
this aid, we do not see any possible 


ground for complaint.” Taylor v. 
Girard LiatinssiCo.nel Appi Ds iC.) 
209, 217. 

61. See cases supra note 60. 


62. See cases infra notes 63-66. 

AS N. J.—Franklin Soc. for Home 
Bld ete. v. Thornton, 85 N. J. Eq. 
377 5 A 874 [aff 85 N. J. Ea. 525, 


2 Harr. 


referee are entitled to notice of the hearing before 
him,’* but this is not the case as to a defendant 


96 A eee Sey Pon v. McKean, 13 
Not Ha: 
N. RC arabenin v. Dempsey, 


36 N. Y. (144, 1 Transer. A. 257 [rev 
DON Xia Super. 540, 15 AbbPr 1 (rev 
22 N. Y. Super. 213, 14 AbbPr 241)]; 
Metropolitan Trust Co. v. Dolgeville 
Electric Light, etc., Co., 34 Mise. 354, 


69 NYS 822; Gardiner v. Garniss, 
Hopk. 306; Renwick v. Macomb, 
Hopk. 277. 


Pa.—Building Assoe. v. McDonald, 
5 Phila. 442. 

Eng.—Duberly v. Day, 14 Beav. 9, 
51 Reprint 190; Mansfield v. Ogle, 7 
De G. M. & G. 181, 56 EngCh 181, 
44 Reprint 71; Mackay v. Martins, 
Loirwngqs 33: 

Ont.—Taylor v. Ward, 13 Grant Ch. 
590; Jones v. Upper Canada Bank, 
13 Grant Ch. 201. 

64. Bard yv. Steele, 3 HowPr (N. 
BY4)) ed sLtO: 

65. Boyle v. Williams, 72 Ala. 
Fry v. Merchants’ Ins. Co., 15 
810;'Ticknor v. Leaven, 2 Ala. 
Godwin v. Liberty-Nassau Bldg. 
144 App. Div. 164, 128 NYS 
Franklin v. Di Clemente, 123 E 
Div. 7664, *108" NYS 2235) > Mills. ov. 
Dennis, 3 Johns. Ch. (N. Y Va sore 
Davis v. Dowding, 2 Keen 245, 15 
EngCh 245, 48 Reprint 622. 

sears of sale see infra §§ 1827-— 
1 : 

66. Gladden v. American Mortg. 
ao we Ala. 270; Shinnen v. Klein, 82 

J. (Hq. 120%,. (88 “Av 2725) Botten vv. 
Dee ee 3. Edwigi (Nis .)55500; 
Everitt v. Huffman, 1 Paige (N. Y.) 
648. 

ay See supra §§ 891 et seq, 1530, 
1624. 

68. Phoenix Mut. Ins. Co. v. Grant, 
10 D. C. 42; Hanks v. Greenwade, 5 
J. J. Marsh. (Ky.) 249: -Halsteaid iv. 
Commonwealth Bank, 4 J. J. Marsh, 
(Ky.) 554. 

69. Jackson v. Lynch, 129 Ill. 72, 
21 NE 580, 22 NE 246; Stonington 
Sav. Bank v. Davis, 15 N. J. Eq. 30; 
Beekman v. Gibbs, 8 Paige (N. Y.) 
51 : 


le 
Bee Mahrer v. Fechner, 27 B. C. 
71. Robinson v. Miller, 317 Ill. 501, 
148 NE 319. 
72. Robinson v. Miller, supra. 
73. Chamberlain v. Dempsey, 22 


N. Y. Super. 212. 

ire Mich.—Hazen v. Reed, 30 Mich. 

301: 

tear .—Sanders vy. Dowell, 15 Miss. 
N. Y.—Knapp v. Burnham, 11 Paige 


330. 
Wis.—Bassett v. McDonel, 13 Wis. 
Ee Platt v. Robinson, 10 Wis. 


Ont.—McCormick v. McCormick, 6 
Ont. Pr. 208. 

[a] Presumption as to notice.— 
In the absence of countervailing evi- 
dence it will be presumed that notice 
of the reference was duly given to 
attending defendants. Hazen y. Reed, 
30 Mich. 331. 
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who was in default of appearance.”® 

[§ 1724] (d) Scope of Inquiry before Referee or 
The inquiry before the master or referee is 
limited to the issues raised by the pleadings’ and 
is also limited by the terms of the order of refer- 
ence;’? but where by statute the referee is required 
to take proofs as to the facts,*® the fact that the 
order omits a direction with respect to such pro- 
cedure does not permit him to dispense with it.7° 

[§ 1725] (e) Report of Referee or Master. 
report of the referee or master should certify to the 
court not only the conclusions reached upon the 
hearing, but also the evidence on which they are 
founded and the reasons by which they are sup- 
ported.®®° The report is erroneous if it is not respon- 
sive to the order of reference,* or if it goes beyond 
the terms of the mortgage and disposes of matters 
not embraced in it,®? or where its conclusions are 
contrary to the evidence or not supported by any 
evidence,*? or are too indefinitely stated to form 


Master. 


the proper basis for a decree.** 


75. Winkleman vy. White, 147 Ala. 
481, 42 S 411; Currie v. Sperer, 9 Ont 
WN 174. 

76. Weaver v. Cosby, 109 Ga. 310, 
34 SE 680; Shinnen v. Klein, 82 N. J. 
Eq. 207, 88 A 172; Keleher v. Fitz- 
gerald, 24 OntWN 457. 

Igsues see supra §§ 1646-1651. 

77. Iil—Chicago City Bank, 
Co. v. Bremer, 189 Ill. A. 258. 

N. J.—Shinnen -v. Klein, 82 N. J. 
Kq. 207, 88 A 172. 

N. Y.—Cram v. Bradford, 4 AbbPr 
1938; Harris! vi. Fly,. 7 Paige 421; 
Corning v. Baxter, 6 Paige 178. 


etc., 


Tenn.—Brothers v. Harrison, (Ch. 
A.) 45 SW 446. 
Ont.—Elliott v. Byers, 13 OntWN 


107. 

Sask.—Cockshutt Plow Co. v. Gray, 
2 Sask. L. 467, 12 WestLR 435. 

[a] For instance, where the only 
question referred to the master is 
the amount due on the mortgage, he 
has no authority to enter upon an 
inquiry as to the validity of the 
mortgage. McCrackan v. Valentine, 9 
N.Y. 42. 

[b] he consent of the parties to 
the determination of a question not 
included in the order of reference will 
not make it regular. Stonington 
Sav. Bank v. Davis, 15 N. J. Eq. 30. 

Order of reference see supra § 1722. 

78. See statutory provisions; and 


Jerome v. Seymour, Harr. (Mich.) 
255. 
TO. BYOaY, setc,, | CO. s.V.. Eoech= 


stadter, 160 App. Div. 310, 144 NYS 
631; Ames v. Danzilo, 158 App. Div. 
232, 148 NYS 75. 

80. Ala.—Walker v. Hallett, 1 Ala. 
879; Singleton v. Gayle, 8 Port. 270. 

Ind.—Lacoss v. Keegan, 2 Ind. 406. 

N. J.—Schenck v. Sedam, (Ch.) 51 
A 492. 

N. Y.—Albany County Sav. Bank v. 
McCarty, 71 Hun 227, 24 NYS 991 
[rev 149 N. Y. 71, 43 NE 427]; Secu- 
rity EF. Ins. Co. v. Martin, 15 AbbPr 
479; Anonymous, Clarke 423. 

S. C.—Walker v. Walker, 17 S. C. 
329. 

81. Richardson v. Horton, 139 Ala. 
350, 35 S 1006; Connor v, Bdwards, 
86 S. C. 563, 15 SE 706; Richardson 
v. McCaffrey, 16 OntWN 247. 

[a] MIllustration.—A report fixing 
a time for redemption and sale, in- 
stead of for strict foreclosure by 
transfer of title as directed by the 
order of reference, is erroneous. 
Richardson vy. McCaffrey, 45 Ont. L. 
573. k 

Order of reference see supra § 1722. 

82. Gottschalk v. Noyes, 225 Ill. 
94, 80 NE 72; Wiley v. Hccles, 4 Ill. 
A. 126. 

{a] The amount of another note 
than the one described. by the mort- 
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A report bearing an incorrect date is invalid where 


sale.8$ 
The 


tions.®? 


gage cannot be included in the mas- 
ter’s report. Wiley v. Eccles, 4 Ill. 


A. 126. 
83. Thornton v. Commonwealth 
Loan, ete., Assoc., 181 Ill. 456, 54 


NE 1087; Cohn v. Pitzele, 117 Ill. A. 
342 [aff .21% D1. 307,075 NE) 392); 
Hart v. Riley, 58 Hun 602, 11 NYS 
435; Whitman v. Foley, 7 NYS 310 
[rev 125 N. Y. 651, 26 NE 725]; Kil- 
tops v. Stephens, 66 Wis. 571, 29 NW 
[a] Evidence held sufficient 
support referee’s findings. 
Harrington, 34 N. S. 1. 
84. Walker v. Hallett, 1 Ala. 379. 
[a] Ilustration.—A report that 
the mortgaged premises should be 
sold in separate lots, “if they can be 
conveniently divided,’ is not suffi- 


to 
Wallace v. 


ciently definite. Walker v. Hallett, 
1 Ala. 379. 
85. Richardson v. McCaffrey, 45 
OntHLs 5.73: 
; merure of referee’s report see infra 
1726. 
86. Val Blatz Brewing Co. v. Dal- 


rymple, 18 S. D. 97, 99 NW 861. 

[a] The omission to file the re- 
port is waived-by the failure to take 
exception thereto. Val Blatz Brewing 
Se v. Dalrymple, 18 S. D. 97, 99 NW 

51. 

87. Guy v. Franklin, 5° Cal. 416; 
Citizens’ Sav. Bank v. Bauer, 49 Hun 
238, 1 NYS 450; Wetmore v. Winans, 
8 Paige (N.’“Y.) 370. 

[a] Time for filing exceptions.— 
A period of ten days may be al- 
lowed in which to file exceptions to 
the master’s report before the hear- 
ing on the report, but the granting of 
this time may be waived by parties’ 
counsel. Kiddell v. Bristow, 67 S. C. 
175, 45 SH 174. 

88. Gordon v. Krellman, 207 App. 
Div. 773, 202 NYS 682; Citizens’ Sav. 
Bank v. Bauer, 49 Hun 238, 1 NYS 
450; Knapp v. Burnham, 11 Paige (N. 


-Y.) 880; Dean v. Coddington, 2 Johns. 


Ch. (N. Y.) 201; Kiddell v. Bristow, 
67S. C./175, 45 SH 174: 

89. U. S.—Central Trust Co. v. 
Wabash, etc., R. Co., 24 Fed. 98. 

Ill.—Pogue v. Clark, 25 Ill. 351. 

N. J.—Franklin Soc. for Home 
Bldg., etc. v. Thornton, 85 N.’J. Ha. 
37, 95 A 374 [aff 85 N. J. Hq. 525, 96 
A 921). 

Vt.—Hathaway v. Hagan, 64 Vt. 
135, 24 A 131. 

Ont.—Keleher v. Fitzgerald, 24 Ont 
WN 457; Gilbert v. Reynolds, 7 Ont 
WN 827; Burkle v. Peaslee, 14 Ont 
WR 37. 

[a] The reason for this is that 
the master, having the parties be- 
fore him, was in a position to judge 


the right of redemption of a party is determined 
upon the date of return of the report.*® 

[§ 1726] (f£) Disposition of Report. The referee’s 
findings and report must be returned and filed,** and 
may. then be excepted to,°? and the exceptions must 
be disposed of, and the report either confirmed or 
set aside, before there can be a final order for 
Ordinarily the report will be confirmed if 
sufficient on its face and if there are no excep- 
If the report does not sufficiently inform 
the court, it may be referred back to the master 
for further proofs,®° or a reference may be ordered 
to correct errors in the report.?+ 

[§ 1727] (4) Submission of Issues to Jury—(a) 
In General. Where the suit is in equity, defendant 
is not generally entitled to a jury trial as a matter 
of right,°? but the court may submit to a jury any 
disputed issue of fact®? and may direct a special 
verdict on any issue submitted,®* but may make a 


Babcock v. Podesky, 25 OntWN 317. 

sO. Gordon v. Krellman, 207 App. 
Div. 773, 202 NYS 682; Mutual L. Ins. 
Cos tviaSalemys °. 3 ishamsi (CNG ow iy Les 
Richardson v. McCaffrey, 45 Ont. L. 
573; Federal L. Ins. Co. v. Siddall, 
12. OntWR 529; Cockshutt Plow Co. 
v. Gray, 2 Sask. L. 467, 12 WestLR 
435. 

[a] The refusal of a referee to 
reopen the hearing on a proper ap- 
plication is reversible error. Gordon 
v. Krellman, 207 App. Div. 773, 202 
NYS 682. 


91. Gordon v. Krellman, supra. 
92. See Juries § 36. 
93. Cal—La Societe Francaise, 


ete. v. Selheimer, 57 Cal. 623; Pfeiffer 
v. Riehn, 13 Cal. 643. 

Ga.—Burns v. Haile, 112 Ga. 721, 
38 SE 76; Ray v. Atlanta Banking 
Co., 110 Ga. 305, 35 SE 117;. Brown v. 
Burke, 22 Ga. 574; Mounce v. Byars, 
11 Ga. 180. 

Ill.—Van Vlissingen v. Lenz, 171 
Ill. 162, 49 NE 422; Dowden v. Wil- 
son, 71 Ill. 485; Chicago City Bank, 
etc., Co. v. Bremer,.189 Tll. A. 258. 

Kan.—Security State Bank vy. 
Clarke, 99 Kan. 18, 160 P 1149, LRA 
1918H 160; Sigel-Campion Live Stock 
Commn. Co. v. Haston, 81 Kan. 656, 
106 P 1096; Goodacre v. Skinner, 47 
Kan. 575, 28 P 705; Morgan v. Field, 
35 Kan. 162, 10 P 448; Clemenson y. 
Chandler, 4 Kan. 558. 
bee aah ee v. Nichols, 
o . 

N. H.—Frye v. Hubbell, 74 N. H. 
358, 68 A 325, 17 LRANS 1197. 

N. Y.—Carroll v. Deimel, 95 N. Y. 
252; Spring v. Short, 90 N. Y. 538, 16 
NYWklyDig 148 [aff 25 Hun 59, 12 
NYWklyDig 360]; Herb v. Metropoli- 
tan. Hospital, ete., 80 App. Div. 145, 
80 NYS 552. ; 

N. C.—Elks v. Hemby, 160 N. C. 
20, 75 SE 854; Gordon v. Collett, 102 
N. C. 532,.9 SE 486; Taylor v. Per- 


son, 9. Ny C. 298. 
Fleming, 9 Oh. 


3 Mont. 


Oh.—Fleming v. 
Dec. (Reprint) 382, 12 CincLBul 261. 

Wis.—Austin v. Austin, 45 Wis. 
523; Hall v. Gale, 20 Wis: 292. 

[a] It is within the discretion of 
the court to grant or refuse a motion 
to submit a special issue to the jury. 
Dowden v. Wilson, 71 Ill. .485. 

{b] Term of trial by special jury. 
—Objections may be filed at the term 
of court at which the money is di- 
rected to be paid and the issues thus 
raised are to be tried by special jury 
“At the first term after the mort- 
gagor has been served three months.” 
Lankford vy. Peterson, 20 Ga. A. 147, 
$2 SH 764. 

94. Parrish v. Crosby, 139 Ga. 209, 


of the weight to be attached to the; 76 SE 1008; Carleton y. Byington, 18 


statements of the various witnesses. 


Iowa 482. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ~. 
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§§°1727-1731] 


decree notwithstanding the verdict.®® 
action is at law and a trial by jury is had, the gen- 
eral rules as to the sufficiency of the evidence to 


go to the jury obtain.% 


Where a claim for a personal judgment is united 
with one for the sale of the premises, the issue with 
respect to the personal liability of defendant must 


be submitted to the jury.®? 


[§ 1728] (b) Instructions to Jury. The instruc- 
tions to the jury, whether on a question specially 
submitted, or where all the disputed issues of fact 
have been submitted, must be confined to the issues 
presented by the pleadings and the evidence,®* but 
error cannot be predicated on the refusal of charges, 
the substance of which is included in the charge 


given.®® 


[§ 1729] (5) Verdict. The verdict of the jury 
in an action for the foreclosure of a mortgage must 
respond to the issues as raised by the pleadings 
and the evidence,! but it is sufficient if it covers 


95. Katter v. Rodgers, 101 Okl. 
116, 230 P 500; Klussman v. Day, 
107 Or: 1095213, 'P i787, 214 -P 9348; 
Austin v. Austin, 45 Wis. 523, 532; 
McLellan v. Fulmore, Russ. Hq. Cas. 
(CN. S.) 453. 

“This being an equitable action, 
the verdict of the jury, if had, could 
only be advisory, and the court could 
have submitted the issues to the jury, 
and after verdict wholly disregarded 
Such verdict and made independent 
findings.” Katter v. Rodgers, 107 
OKRA18:6) 1177230" P2500. 

“This ease cannot be treated as a 
case at law tried with a jury, al- 
though certain special issues were 
Submitted to a jury. It is a case in 
equity, in which the judge, as the 
chancellor, notwithstanding the ver- 
dict of the jury on these special 
issues, must after all find the facts 
for himself, and duly consider all the 
evidence, and render such judgment 
as justice and equity demand. In 
such a case, slight departures from 
the strict and technical rules which 
govern actions at law upon the trial, 
which do not affect the substantial 
justice of the judgment, will be dis- 
regarded.’ Austin v. Austin, supra. 

96. Galligan v. Heath, 260 Pa. 457, 
103 A’878; Patterson v. Hughes, 236 
Pa. 320, 85 A 831; New York /Prust 
Co. Vv. ‘Langcliffe ‘Coal Cox. 2i2vei Pa. 
630, 76 A 736; Kennedy v. Atkinson, 
2 Mon. (Pa.) 602; Krentzlin v. Bar- 
ron, 109 'S. C. 208, 96.SH 115; Farm- 
ers’, etc., Bank v. Rivers, 107 S. C. 
204, 92 SE 753; Holliday v. Hughes, 
54 Si C. 155, 31 SE 867; Drayton. v. 
Logan, 5 S. C. Ea. 67; Ex p. Rutledge, 
5 8. C. Eq. 65, 14 AmD 696; Smith v. 
Chenault, 35 Tex. 78; Slade v. Young, 
32 Tex. 668; May v. Taylor, 22 Tex. 
348; Morrison v. Van Bibber, 25 Tex. 
Suppl. 153; Commonwealth F. Ins. 
Co. v. Obenchain, (Tex. Civ. A.) 151 
SW 611; Hamilton v. Green, (Tex. 
Civ. A.) 101 SW 280; Bowman v. 
Rutter, (Tex. Civ. A.) 47 SW 52. 

[a] Where but a single reasonable 
conclusion can be drawn from the 
evidence, it is .error to submit the 
question to the jury. Anderson v. 
Kern, 259 Pa. 81, 102 A 427; Rhone 
v. Keystone Coal Co., 250 Pa. 336, 95 
A 530; Neuweiler v. Biever, 227 Pa. 
547, 76 A 247; Brownell v. Oviatt, 215 
Pa. 514, 64 A 670. 

Rules governing the legal suffi- 
ciency of evidence to go to the jury 
in the trial of civil actions generally 
see Trial [38 Cye 1514-1516]. 

ae Ladd v. James, 10 Oh. St. 437, 
438. 

“A claim upon a note for a per- 
sonal gideracn®s and a claim for a 
sale of property conveyed by mort- 
gage to secure the payment of the 
note, are to be regarded, in view of 
a right to demand a trial by jury, and 
to determine as to the right to a 
second trial or an appeal, as distinct 
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ous.” 
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such issues and follows the instructions of the court, 
although such instructions may have been errone- 
A conditional verdict is not proper in an 


action of ejectment on a mortgage,® but where the 


verdict fixes the amount due plaintiff, the conditional 
part of it may be treated as surplusage.* 
[§ 1730] (6) Decision; Findings. 


Where the is- 


sues in a foreclosure suit are equitable in their 


nature, the court will make a decision based on the 
broad principles of equity and of such a nature as 
to distribute justice to all parties before it,® using 
the report of the master or referee as a basis for 
its adjudication if satisfied as to its correctness,® or 
making specifie findings of fact, if that is required 
by the local practice ;’ 


but in either case a finding 


of evidentiary facts is unnecessary:® 


claims, properly constituting Separate 
causes of action. Whether, and in 
what cases they can be united in one 
action, if there be a demurrer for 
misjoinder, is not decided; but when 
so united as to any issue of fact 
affecting the claim to a personal 
judgment, there is a right to demand 
a trial by jury.” Ladd v. James, 
supra. 

98. See cases infra this note. 

[a] Instructions held sufficient.— 
Reagan v. Hadley, 57 Ind. 509; Smith 
v. Parks, 22 Ind. 59; Rennie v.-Mis- 
souri Valley Trust Co., 113 Ok). 257, 
241 P 746; Fant v. Wright, (Tex. Civ. 
A.) 61 SW 514; Seymour Opera House 
Co. v. ‘Thurston, 18 Tex Civ., <A. 417, 
45 SW 815. 

99. Fant v. Wright, (Tex. Civ. A.) 
61 SW 514; Wright v. U. S. Mortgage 
Co., (Tex. Civ. A.) 54 SW 368. 

1. Brown v. Shirk, 75 Ind. 266. 

2. Byrd v. Turpin, 62 Ga. 591. 

Instructions to jury see supra § 


1728. 
Fenn, 90 Pai359, 35 


3. Bower v. 
AmR 662. 

Propriety of conditional verdict 
generally see Trial [38 Cyc 1906]. 

4. Bower v. Fenn, 90 Pa. 359, 35 


AmR 662. 

5. Citizens’ Light, ete, Co. 
Central Trust Co., 200 Ala. Se iD 8 
3830; Rushing v. Citizens’ Nat. Bank, 
(Tex. Civ. A.) 162 SW 460. 

[a] In favor of subsequent pur- 
chaser.—There being no evidence in 
an action to foreclose a mortgage 
that a Subsequent purchaser of the 
land who resold ever assumed or 
promised to pay any part of the debt, 
a finding in his favor was proper. 
Union Trust Co. v. Scott, 170 Ind. 666, 
85 NE 481 [transf (A.) 88 NE Lost}. 

6. Citizens’ Light, etc, Co. 
Central Trust Co., 200 Ala. 18, 75 S 
330; Goodwin v. Bishop, 145 Tl. 421, 
34 NE 47; Canaday v. Boliver, 25 s. 
C. 547. 

“The chancellor had the right, if he 
concluded the justice of the matter 
so required, to look to the whole 
record, including the register’s report 
and the evidence taken on the refer- 
ence, and make what decree he deemed 
just in respect to the contested 
items.” Citizens’ Light, ete, Co. v. 
Central Trust Co., supra. 

Report of master or referee see 
supra § 1725. 

7. Cal—Gutter v. Dallamore, 144 
Cal. 665, 79: P) 383; Jacks v. Estee, 
139 Cal! 50% ¢73ueP 247; McNamara v. 
Oakland Bldg:, ete., Assoc., 131 Cal. 
336, 63 P 670; Lawrence v. Johnson, 


1381. Cal. 175, 63 P 176; Ridgley v. 
Abbott Quicksilver Min. Co., 7 Cal. 
Unrep. Cas. 200, 79 P 838; Suisun 


Bank v. Fiske, 65 Cal. A. T71225 Pig, 

Ind.—_Bryan v. Reiff, 192 Ind. 264, 
135 NE 886; Leader Pub. Co. v. Grant 
Trust, etc:, Co., 182 Ind. 651, 108 NE 
121; Brunson vy. Henry, 152 Ind. 310, 


[§ 1731] (7) Granting of New Trial? or Rehear- 
ing.° An application for a rehearing or a new trial 
in a mortgage foreclosure action may be granted, 
when based on sufficient grounds,!! and presented in 


52 NE 407; Pool v. Davis, 135 Ind. 
323, 34 NE 1130; Brown v. Shearon, 
17 Ind. 239; McKay v. Corwine, 69 
Ind. A. 208, 119 NE 471; Green v. Me- 
Cord, 30 Ind. A. 470, 66 NE 494. 
Kan.—Hill v. Petty, 116 Kan. 360, 
226 P 717; Shattuck v. Ellas, 65 Kan. 
298, 68 P 1092. 
1 Bibb 


TEEN waa Fe he Vv. 
195. 

Miss.—Jefferson College v. Pren- 
tiss, 29 Miss. 46. 

Mont.—Portland Cattle Loan Co. v. 
Featherly, 74 Mont. 581, 241 P 322. 

N. Y.—Troughton v. Digmore Hold- 
ing eel 105 Misc. 688, 173 NYS 659. 

Ss, C.—Hunt v. Nolen, 46 S. C. 551, 
24 SB 543. 

S. D.—Wenke v. Hall, 17 S. D. 305, 
96 NW 103; Deindorfer v. Bachmor, 
12 S. D. 285, 81 NW 297. 

[a] Finding as to costs and addi- 
tional allowances.—Under Code Civ. 
Proc. § 1022, the decision of:the court 
in foreclosure proceedings must con- 
tain a direction with respect to costs 


Worley, 


and additional allowances, MacDon- 
ald _v. Slawson, 108 Misc. 127, 177 
NYS 465; Troughton v, Digmore 


oe Co., 105 Misc. 6388, 1738 NYS 

[b] Where requests to find are 
submitted to the court, it is the prac- 
tice to embody in the decision all 
findings of fact and conclusions of 
law. Troughton v. Digmore Holding 
Co., 105 Mise. 688, 173 NYS 659. 

8. McCornick v. Brown, 22 Ida. 
52, 125 P 197; Leader Pub. Co. v. 
Grant Trust, etc., Co., 182 Ind. 651, 
108 NE 121. 

[a] Rule applied.—In an action to 
foreclose a mortgage on the property 
of a widow, which had been held by 
the entireties with her husband, 
where defendant answered that she 
signed the mortgage as surety only, 
and plaintiff replied by setting up 
estoppel, it is proper for the court 
to include its disposition of such 
issue in a general finding: ‘'The court 
further finds for defendant ... on 
plaintiff's affirmative reply herein.” 
McKay v. Corwine, 69 Ind. A. 208, 
119 NE 471, 473. 

9. New trial generally see New 
Trial [29 Cye 707]. 

10. Rehearing generally see Nquity 
§ 871 et seq. 

11. See cases infra this note. 

{a] A material error in the 
amount of the decree is a ground for 
granting a new trial of the foreclo- 
sure action. Orr v. Bennett, 135 
Minn. 443, 161 NW 165, 4 ALR "1396; 
Brock v. Becker, 8 Oh. Dec. (Reprint) 
263, 6 CineLBul 755; Gibbes Mach. 
Co. v. Hamilton, 100 S. C. 59, 84 SH 296. 

[b] Discovery of new claims.— 
The discovery by the mortgagee, 
after he has bought the land at sale 
under his decree of foreclosure, that 
a stranger is in possession claiming 
under a deed from the mortgagor, 


—< ! «=. 
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due time.!? 


rehearing.!® 


[§ 1732] 2. Judgment or Decree1*—a. Nature—(1) 
A judgment or decree of foreclosure is 
in rem, its object being the satisfaction of a specific 
lien by the application of particular property or 
its proceeds to the payment of the debt, and it is 
not a personal judgment against the obligor or any 
However, when authorized by 
statute!® and where the court has acquired the requi- 
site jurisdiction,’® a personal judgment against the 
debtor for the payment of the mortgage debt,?° or 
for the payment of the deficiency remaining after 


In General. 


other defendant.!7 


A new trial will not be granted for the 
purpose of inquiring into matters outside the origi- 
nal pleadings and not covered by the mortgage,'* or 
for the purpose of admitting new evidence which, 
through the negligence of petitioner, was not origi- 
nally produced;'* and a rehearing will not*be or- 
dered where it is apparent under the facts presented 
in the petition that a decree for the same amount 
as that complained of would be rendered on the 
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the proceeds.”# 


defense.?* 


the application of the proceeds from the sale of the 


and that other parties assert liens 
on the premises derived in like man- 
ner, may be ground for reinstating 
the action, although it would be more 
regular to bring a new suit. Loftin 
v. Strow, 4 SW 180, 8 KyL 955. 

[ec] Insufficient ground.—A plea 
to an original petition, denying, sub- 
stantially, that the amount claimed 
therein is due, is no answer to an 
amended petition which reduces that 
amount materially by setting forth 
various credits to which the mort- 
gagor is entitled. The striking of 
such plea after allowances of the 
amendment is no ground for a new 
trial. Ledbetter v. McWilliams, 90 
Ga. 48, 15 SE 634. 

Grounds for granting: 

New trial generally see New Trial 

[29 Cye 759-918]. 

Rehearing generally see Equity § 871 


et seq. 

12. Williams v. 11 Bush 
(Ky.) 375. 

[a] After five years, the period 
prescribed by Civ. Code § 445, a new 
trial will not be granted. Williams 
v. Taylor, 11 Bush (Ky.) 375. 

18. Perdue v. Brooks, 95 Ala. 611, 
11S 282; Belleville Sav, Bank v. Reis, 
29 Ill. A. 622. 

14. Piper v. Force,, 91 Ind. 373; 
Detroit Sav. Bank v. Truesdail, 38 
Mich. 430. 

Hurlburd -v. Freelove, 3 Wis. 
537. 


16. See generally Equity §§ 820- 
868; Judgments 33 C. J.p 1042 et seq. 

17. Ark.—Cockrill v. Johnson, 28 
Ark, 93% 

Tll.— Williams v. Ives, 49 Ill. 512; 
Osgood v. Stevens, 25 Ill. 89; Marshall 
v. Maury, 2 Ill. 231; Macfarland v. 
Utz, 175 Ill. A. 525; Pierce v. Coryn, 
189 Ill. A. 445. 

Ind.—Broeker v. Morris, 42 Ind. A. 
417, 85 NE 982. 

Wilson, 82 


Kan.—Brumbaugh Vv. 
Kany 53, 407 .P 792: 

Minn.—Winne v. Lahart, 155 Minn. 
307, 193 NW 587. 

Mo.—Trumbo v. Flournoy, 77 Mo. 
A. 324. 

N. Y.—Concordia Sav., ete., Assoc. 
v. Read, 124 N. Y. 189, 26 NE 347 
[rev 14 NYSt 8]; Barnard v. Onder- 
onk, 98 N. Y. 158 [aff 11 AbbNCas 
340, 2 NYCivProc 294]; Frank v. 
Davis, 61 Hun 496, 16 NYS 369. 

Wash.—State_ v. King County 
Super. Ct., 63. Wash. 312, 115 P 307, 
AnnCas1918D 1119. 

Wis.—Boynton v. Sisson, 56 Wis. 
401, 14 NW 373; Welp v. Gunther, 
48 Wis. 543, 4 NW 647. . 

Eng.—Inland Revenue Comrs. v. 
Tod, {1898] A. C. 399. 

[aj Alternative decree.—A decree 


Taylor, 


on foreclosure that defendants pay 
the sum found due with interest and 
costs within ten days, and that in 
default thereof the mortgaged prem- 
ises be sold, is not a personal, but an 
alternative, decree. Metcalf v. Met- 
calf, 29 Tl, -Avn9 6: 

As proceeding im rem see supra 


§ 1504. 

18. See statutory provisions. 

19. See supra § 1525. 

20. Ga.—Lindsey v. Porter, 140 
Ga. 249, 78 SE 848. 

Ida.—McCornick v. Brown, 22 Ida. 
525152) P1197. 
rime eee v. Holmes, 25 Ind. 

Iowa.—Richardson vy. Short, 202 
NW 836. 


Kan.—Ruf v. Grimes, 104 Kan. 335, 
179 P 378; Havens v. Pope, 10 Kan. 
A. 299,462. P 538. 

Miss.—Day v. Gibbs, 117 Miss. 676, 
78 S 609. 

S. C.—White v. Douglas, 128 S. C. 
409, 123 SE 259; Berry v. Caldwell, 
121 S. C, 418, 114 SE 405; Christensen 
v. Griffin, 107 S: .C. 456,.938 SEH 143; 
Barron v. Southern Scale, etc., Co., 
106 S. C, 342, 91 SE 321. 

W. Va.—Shields v. Simonton, 65 W. 
Va. 179, 63 SE, 972. 

Ont.—Strange v. Radford, 15 Ont. 


‘145. 


Sask.—Orser v. Colonial Inv., etce., 
Co., 10 Sask. L. 349, 37 DomLR 47, 
[1917] 8 WestWkly 513. 

Personal liability of mortgagor or 
other obligor for mortgage debt see 
supra §§ 644-652; infra §§ 1963-2003. 


* 21. Cal.—Blochman Commercial, 
etc., Bank v. F. G. Investment Co., 
L77 <Cal.. 762,104, VP. 9435 San Ignis 


Obispo County Bank v. Goldtree, 129 
Cal. 160, 61 P ‘785. 
N. J.—Stiger v. Mahone, 24 N. J. 


Hq. 426. 
N. Y.—Buckley v. Beaver, 99 Misc. 
643, 166 NYS 4131; -Scheidell. v. 


Llewellyn Realty Co., 177 NYS 529. 

Or.-—Stewart v. Templeton, 56. Or. 
364, 104 P 978, 106 P 640. 

Wis.—Pereles v. Lesier, 123 Wis. 
233, 101 NW 413. 

[a] Illustrative provision.—‘“In all 
such actions the plaintiff may in his 
complaint unite with his claim for a 
foreclosure and sale a demand for 
judgment for any deficiency which 
may remain due to the plaintiff after 
sale of the mortgaged premises 
against every party who may be per- 
sonally liable for the debt secured by 
the mortgage ...and judgment of 
foreclosure and sale, and also for 
any such deficiency remaining after 
applying the proceeds of sale to the 
amount adjudged to be due for prin- 
cipal, interest and cost, may in such 
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mortgaged property,?! may be rendered in the decree 
for foreclosure; but a decree allowing plaintiff the 
option of a sale and deficiency judgment or a gen- 
eral execution is invalid.” 
the mortgagee to purchase the premises, and issuing 
execution for the deficiency, is not an order of fore- 
closure ;?* nor is-a decree made in a partition suit, 
ordering the indivisible land to be sold, although it 
directs that the mortgage shall be first paid out of 


An order permitting 


Summary judgment. Under the practice authoriz- 
ing summary judgment,?> where no valid defense 
is disclosed,”* this relief has been granted or denied 
in foreclosure actions, depending on whether defend- 
ant’s affidavits establish his right to put forward a 
Under the rules in Australia a summary 
order may be had for an account of the moneys 
owing on a mortgage but not for foreclosure.?® 

[§ 1733] (2) Interlocutory or Final Judgment. 
While a final judgment or decree is essential to a 
valid foreclosure proceeding,”® an interlocutory judg- 


case be rendered. Such judgment for 
deficiency shall be ordered in the 
original judgment, and _ separately 
rendered against the party liable on 
or after the coming in and confirma- 
tion of the report of sale, and be 
docketed and enforced as in other 
cases.” Pereles y. Lesier, 123 Wis. 
233, 236, 101 NW 413 [quot Rev. St. 
(1898) § 3156]. 

Personal liability and deficiency 
generally see infra §§ 1963-2003. 

22. Moore v. Crandal, 146 lowa 25, 
124 NW 812, 140 AmSR 276. 

23. Security Trust Co.;. Ltd. .v. 
Sayre, 15 Alta. L. 17, 49 DomLR 187 
[app dism 61 Can. S. C. 109, 56 Dom 
LR 463, [1920] 3 WestWkly 469]. 

24 Davis v. Lang, 158 Ill. 175, 38 
NE 635. 

25. See statutory provisions; and 
rules of court. 

26. Available defenses see supra 


§ 1530. 

27. Brown v. Weil, 53 Ont. L. 27, 
23 OntWN 39; Martin v. Evans, 39 
Ont. L. 479, 37 DomLR 376; Murray 
v. McKendry, 23 OntWN 427; Silver 
v. Le Feuvere, 20 OntWN 333; Mason 
v. Florence, 13 OntWN 289; Cooper 
v. Abramovitz, 11 OntWN 35, 77; 
Halsted v. Priestman, 11 OntWN 32; 
Standard Reliance Mortg. Corp. v. 
Biette, 10 OntWN_ 288; Walkey v. 
Yurtas, 9 OntWN 290; Palter v. Sher, 
9 OntWN 49; Curry v. Girardot, 7 Ont 
WN 642 [app dism 15 OntWN 27]; 
Taylor v. Edwards, 7 OntWN 119: 

[a] Thus, if there is an account 
between the parties requiring in- 
vestigation, motion for summary 
judgment will be denied. Halstead v. 
Sonshine, 7 OntWN 729. 

28. Riggall v. Muirhead, 13 Austr. 
Gy Eh. Ra 4s6e See also Clarke v. 
Australia Union Bank, Ltd., 23 Austr. 
CC. ELAAR 5 (defendant having argua- 
ble defense). 

29. U. S—Felker v. Southern 


Trust Co., 264. Fed. 798 [certiorari 


den 254 U. S. 633 .mem, 41 SCt 8 
mem, 65 L. ed. 449 mem]. 
Ida.—Dahlstrom y. Featherstone, 


18 Ida. 179, 110 P 243. 
Ill.— Ellis v. Leek, 127 Ill. 60, 20 
NE 218, 3 LRA 259; Kirby Vv. Runals, 


37 Ill. A. 186 {aff 140 Ill. 289, 29 NE* 


697]. 
Ind. T.—Griffin v. Smith, 5 Ind. T. 
roeee ae 684. 
a.—Lowry v. Er 
Soi arin Au Sy win, 6 Rob. 192, 
N. Y.—Nutt v. Cuming, 155 N. ¥. 
309, 49 NE 880; Wade v. Strever, 42 
App. dns 330, 59 NYS 76. 
nt.—Lyman v. Ki k} 
Oe ae irkpatrick, 2 


Siena e of judgment or order 
see infra § 1790. 


ES NS PE 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. §§ 1733-1734] 


ment may be made in the first instance,®° and this 
is customary in some cases, particularly in the case 
of a strict foreclosure,*! or where judgment is ren- 
dered in default of defendant’s appearance ;*2 and 
an interlocutory judgment may be made directing 
the cause to stand continued until the coming in 
The judgment is not final 
until the expiration of the time bated for redemp- 


of the master’s report.** 


tion.** 


A judgment for the deficiency remaining after 
the application of the proceeds of the sale of the 
mortgaged premises is a final judgment, where the 
amount due is ascertained and execution is author- 
ized therefor;*> but a finding or order for a defi- 
ciency to be ascertained is merely interlocutory,?° 


30. Stevens v. Theatres, Ltd, 
[1903] 1 Ch. 857, 2 BRC 833; Security 
Rats TCo. vy. Duhan, ‘CAlta,) [29090 
3 WestWkly 346; Murray v. Standi- 
ford, 20-B. C. 162, 29 WestLR 180, 6 
WestWkly 1407; Williams v. Sun Life 
Assur. Co.,,Ltd., 16 B= Ci3.70~ 4. Dom 
LR 655, 21 WestLR BOL. ot WestWkly 
1222; Jones v. North Vancouver Land, 
€te., Co... -Litd, 14 2B C:-235 — [foll 
EESLO] AS C.eBL7, [1910], Aa Co (Can) 
1]; DeBeck v. Canada Permanent 
Loan, etc., Co., 12 B. C. 409; Wasson 
v. Harker, 5 Sask. L. 364, 8 DomLR 88, 
22 WestLR 609, 3 WestWkly 218 
[allowing app 7 DomLR 526, 22 West 
LR 320, 3 WestWkly 25]; Canada 
Life v. Cole, (Sask.) 7 WestWkly 
1207; Colonial- Inv. Co. v. Weine, 
(Sask.) 18 DomLR 797, 7 WestWkly 
672; and cases infra this section. 

[a] Under the English practice 
the decree frequently leaves the mas- 
ter to compute the amount due and 
costs, and to determine the time and 
place of payment. And in such cases 
the décree is not final, but must be 
followed by a further order before 
the proceedings are complete. See 
Ellis v. Leek, 127 Ill. 60, 20 NE 218, 
3 LRA 259; Mulvey v. Gibbons, 87 
Til. 367; 2 Daniell Ch. Pr. (4th Am. 
ed) p96; 1 Smith Ch. Pr. p +532. 


31. Wienke v. Smith, 179 Cal. 220, 
176 P 42;°Thynne v.. Sarl, [1891] -2 
Ch: 792) Kinnaird “v. Yorke,. 60) L.~T: 


N. S. 380; Williamson v. Bur- 


Rep. 
N.S. 1025) Frith 


rage, 56 L..T, Rep. 
v. Cooke, 52 L. T. Rep. N. S. 798, 33 
Wkly. Rep. 688; Gale v. Powley, 22 
B. C. 527; Richards v. Thompson, 4 
Sask. L. 213. 

[a] An order nisi not being res 
judicata, may be changed into one 
for sale: “J. I... Case’ Co.) v. “Preston, 
(Sask.) [1909] 12 WestLR 12. 

[b] In Minnesota, under statute, 
a final decree in strict foreclosure 
cannot be rendered until one year 
after judgment adjudging the amount 
due. Blanchard v. Hoffman, 154 Minn. 
525, 192 NW 352. 

Nature of remedy of strict fore- 
closure see supra § 1509. 

ea. ‘State v. Hyvans, .1 Mo. ‘698; 
Found v. Gertzbein, 13 OntWN 179; 
Taylor v. Grunau, (Sask.) 9 West 
Wkly 1120; Australasian Temperance, 
etc., L. Assur. Soc. v. Holland, 20 
PAMStret Cui) Us, Re La. 

fa] A decree nisi will only be 
made on condition that, if default be 
made in compliance therewith, it shall 
appear that the party to the action 
has the mortgagor’s estate under his 
control so as to make redemption 
possible. Canada Life v. Cole, (Sask.) 
7 WestWkly 1207. 

33. Burlington, etce., Cor Fa Nz 
Simmons, 123 U. S. 52, 8 Sct 58, 31 
L. ed. 73; Grant v. Pheenix Mut. L. 
Pisa O., HOCMUMES 429 -1NSCE 414.0917 
L. ed. 337; Williams v. Walker, 107 
N. C. 334, 12 SE 43. 

34. Emerson vy. Washburn, 8 Vt. 
ee 

35. 
434, 170 P 1129; 


Andrews v. Robertson, 177 Cal. 
Vollmer v. DeCas- 


tillo, 74 Cal. 271, 15.P 834; Lenfesty, |, 


Vv. Coe, 26 Fla. 49, i e333 ‘wisconsin 
Nat. Loan, etce., Assoc. v. Pride, 136 
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and must be followed by a docketed judgment de- 
termining the amount of the deficiency.* 

[§ 1734] b. Scope of Relief—(1) In General. 
pursuance of the chancery rule of doing complete 
equity to all parties before the court, it is proper 
for the foreclosure decree, when warranted by the 
pleadings and proofs, to settle and determine all 
questions and claims raised between different parties 


In 


to the suit, as to ownership of the debt, lability for 


Wis. 102, 116 NW (687; Pereles v: 
Leéiser, 123 Wis. 233, 101 NW 413; 
pe Williams, 99 Wis. 65, 74 NW 
70. 

Liability of mortgagor for de- 
ficiency after sale of mortgaged 
premises see supra § 649. 

36. Brevard Naval Stores Co. v. 
Commercial Bank, 67 Fla. 281, 64 S 
943; Eggleston v. Morrison, 185 Ill. 
577, 579, 57 NE 775; National L. Ins. 
Co. v. Fitzgerald, 61 Nebr. 692, 85 
NW 948; Parmele vy. Schroeder, 
Nebr. 553, 81 NW 506 [aff 61 Nebr. 
553, 85 NW 562, 87 AmSR 466]. 

“This decree lacks all the forms 
of a personal decree for the payment 
of money, and no action could be 
brought upon it. Whether anything, 
or how much, will ever be due from 
the defendants is unknown. It has 
never been judicially determined that 
there is, or will be, any balance o. 
money due over and above the pro- 
ceeds of the sale. Unless a decree 
should be rendered against the de- 
fendants in the future, they will be 
entirely unaffected by the interlocu- 
tory finding or conclusion of the court 
that they will be liable for a de- 
ficiency in case it shall exist. The 
observations of the Appellate Court 
and their opinion on the subject of 
liability for a possible deficiency that 
may or may not exist, relate to an 
interlocutory finding and not a final 


decree.” Eggleston y, Morrison, 
supra, 
387. See cases supra note 36. 


38. U. S.—Mercantile Trust Co. v. 
Tennessee Cent. R. Co., 294 Fed. 483; 
Alabama, etc., Mfg. Co. v. Robinson, 
72 Fed. 708, 19 CCA 152. 

Ala.—Morton v. New Orleans, etc., 


IR OLC, sO Ory gl ou pAaa ago 0O. 
Conn.—Enright v. Hubbard, 34 
Conn. 197. 
Ill—Cohn v. Pitzele, 117 Ill. A. 
342; Tate 217 Die 3 Odde oy Nc ao el 


Sues y. Leinour, 16 Ill. A. 603. 

Ind.—State Bank vy. Backus, 
Ind. 682, 67 NE 512. 

Towa.—Smith v. Cretors, 181 Iowa 
189, 164 NW 338. 

Ky. —Lee v. Christy, 2 Ky. Op. 556. 

Nebr.—Figley v. Bradshaw, 35 
Nebr. 337, 53 NW 148. 

Nev.—Johnson v. Badger Mill, etc., 
Co., 13 Nev. 351. 

N. H.—Johnson v. Brown, 31 N. H. 
405. 

N. J.—Merselis v. Van Riper, 55 N. 
Jo HG: 618, 738 A 19.6. 

N. Y.—House v. Lockwood, 137 N. 
Y. 359, 33 NE 595; Keeler v. Keeler, 
TOZMINE Yao eno) NB 678; Fairchild v. 
Lynch, 99 N. Y. 359, 2 NE 20; Clark 
v. Mackin, 95 N.Y. 3463. Varick v: 
Higgins, 99 Misc. 292, 163 NYS 673; 
Burhans v. Burhans, 1 NYS 37; New 
York elise INS eve, nC OsmVen CULLET) US, 
Sandf: Ch... 176; 

N. C.—Blossom v. Westbrook, 116 
N.C. 514, 21 SH 193, 

Oh.—Weenick vy. Slutsik27 #O.) CVA. 
488, 

Or.—Stewart v. Templeton, 55 Or. 


160 


‘364, 104 P 978, 106 P 640 


Pa.—Jackson vy. Dickinson, 6 Phila. 
"S. C.—Moss y. Bratton, 26 S. C. Ea. 


59 |: 


it or exoneration from it, the proportions in which 
it should be shared, or of priority or preference,** 
and to give such incidental relief as may be neces- 
sary to adjust the rights of the parties,*® although 
it cannot go beyond the mortgage in suit and create 
other rights or liens or enforce other claims or de- 


Ses 

Tex.—Wiley v. Pinson, 23 Tex. 486. 

Wis.—Schneider vy. Reed, 123 Wis. 
488, 101 NW 682. 

Eng.—Walters Vs White: li 6h: 
Rep. N. S.230%. 

Can.—Collins v. Cunningham, 21 
Cane S 1 Csloos 

Man.—Winnipeg Church Extension 
Assoc. v. Markiewicz, 28 Man. 221, 37 


DomLR 697, [1917] 3 WestWkly 
831. ; 
Ont.—Wallace v. Wallace, 11 Ont. 


574; Warren vy. Cairns, 9 OntWN 232. 

Que.—Hickey v. Spollen, 58 Que. 
Super. 286, 22 Que. ee 235, *55 Dom 
LR 691. 

“It seems to be the practice on a 
bill of foreclosure to make all incum- 
brancers parties, and upon passing a 
decree of foreclosure to ascertain and 
settle the right of all the parties, 
decree the payment of the mortgage 
debt, and on default, a sale of the 
premises, and the application of 
proceeds in satisfaction of each in- 
cumbrance according to priority and 
the payment of any surplus to the 


mortgagor.” Sues v. Leinour, 16 Ill. 
A. 603, 609. ° 
[a] Contingent rights will not be 


determined.—Defendant has a right 
to have the debt due complainant, 
and the property upon which it is a 
lien, settled by the decree foreclos- 
ing the mortgage, but he cannot re- 
quire that the decree shall settle in 
advance as to who may be entitled te 
the possible surplus money. Cashin 
yv.. Alamac’ Hotel -Co., 98 No? Jd. Wa: 
GAS apeaal bi aN Sal 7 

39. See cases infra this note. 

[a] Cancellation of release or 
satisfaction.—A recorded ‘release or 
satisfaction of a mortgage, entered 
by fraud or mistake, may be ordered 
canceled or stricken out in a suit to 
foreclose the mortgage. Chester v. 
Hill, 66 Cal. 480, 6 P 132; Russell v- 
Mixer, 39 Cal. 504. - 

[b] Order for payment of proceeds 
into court.—A decree of foreclosure 


‘Should not be delayed on account of 


a .dispute among defendants as to 
their respective rights to the avails 
of the mortgage, but the decree 
should order the fund arising from 
the sale to be brought into court for 
future disposition. Cullum vy, Erwin, 
4 Ala. 452; Beekman vy. Gibbs, 8 Paige 
CNY) og? 

[c] Restoration to the mortgagee 
of securities of which he was de- 
prived by fraud will be ordered in 
the decree of foreclosure. Gjerde v. 
Teor aay 197 Iowa 1384, 199 NW 


{d] Reformation of mortgage.— 
In a scire facias sur mortgage (see 
Supra § 1512) “the court has no 
power to change the description of 
the mortgaged premises, if it appear 
not to be as definite in the mortgage 
as desired, as might be done on bill 
in chancery to foreclose, but the 
judgment must follow the description 
in the mortgage.” Russell v. Brown, 
41 Ill. 188, 184. 

Character of relief decreed defend- 
ant in foreclosure action see infra 
§§ 1756-1760, 
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mands.*? 


between successive mortgagees of 


erty,*? but also as between comortgagors or joint 
owners of the equity of redemption,*® between the 
mortgagor and successive grantees of the premises,** 
between husband and wife as mortgagors or own* 
ers,*® and between the widow and heirs 


of a deceased mortgagor.*® 


[§ 1735] (2) Conformity to Pleadings. 
ing the general rule*? a foreclosure decree is not 


40. Del.—Malsberger v. Parsons, 
11 Del. Ch. 249, 100 A 786. 
Ill—Gorham vy. Farson, 119 Mill. 


425, 10 NE 1; Bothman v. (Lindstrom, 
221 Ill. A. 262. 
Kkky.—Sulzer v. Kentucky Furniture 
Co., 9 Ky. Op 
19 


La.—Hasterling v. Thompson, 
La. Ann. 34. 
mE Seen ey v. Wright, 14 Miss. 


N. J.—Union Trust Co. v. New 
Jersey Water, etc., Co., 94.N. J. Eq. 
446, 120 A 329 {mod 938 N. J. Ea. 
SEZ eAs Lb | 

s C.—Hartzog v. Goodwin, 387 S. 
C..6038, 15 SE 880. 

Eng.—Stamford, ete., Banking Co. 


v.. Keeble, [1913] 2°Ch. 96, 

[aj A terre-tenant who has not 
assumed the performance of the con- 
ditions of the mortgage cannot be re- 
quired by the foreclosure decree to 
do so. Malsberger vy. Parsons, 11 Del. 
Ch. 249, 100 A 786, 

[b] Enforcement of an independ- 
ent guaranty will not be decreed in 
the foreclosure action,’ as plaintiff 
has an adequate remedy at law. 
Union Trust Co. y. New Jersey Water, 
ete., ‘Co., 94..N.,J.. Hq. 446,120 A 329 
[mod 93 N. J. Eq. 562, 117A 155]. 

41. Morton v. New Orleans, etce., 
R., etc., Co. 79 Ata. %590; Kittler Vv. 
Studabaker, 113 Ill. A. 342; Cochran 
Vv. Jackman, 56 SW 507, 21 Kyl 1830; 
Johnson v. "Brown, 31 N. H. 405, 

42. Walker v. Abt, 83 IJ]. 226; 
Shneider v. Mahl, 84 App. Div. 1, 32 
NYS 27 


43. Ill.—Stephens v. Bichnell, 27 
Ill. 444, 81 AmD 242. 
Ky. —Hunt v. McConnell, 1 T B. 


Mon. 219. 

Tex.—Wiley v. Pinson, 23 Tex. 486; 
Martin v. Harrison, 2 Tex. 456. 

Wis.—Schneider v. Reed, 123 Wis. 
488, 101 NW 682. 

Ont.—Cayley v. Hodgson, 13 Grant 
Ch. 433. 

44. Duroe v. Stephens, 101 Iowa 
358, 70 NW 610; Moss v. Bratton, 26 
Ss Cu Haya, 

State Bank v. Backus, 160 Ind. 
682, 67 NE 512; Blossom v. West- 
brook, 116 N. C. 514, 21 SE 193. 

46. Rudd v. Travelers’ Ins. Co., 73 
SW 759, 24 KyL 2141; Merselis v. 
Van Riper, 55 N. J. Eq. 618, 38 A 196; 
Thibodo v. Collar, 1 Grant Ch, (Ont.) 
147. 

47. See Equity § 854 et seq. 


43. Ariz.—Steinfeld v. Bolen, 16 
Ariz. 366, 145 P 843. 
Ark.—Barraque v. Manuel, 7 Ark. 


516. 

Cal.—Johnson vy. Polhemus, 99 Cal. 
240, 338 P 908; White v. Allatt, 87 
Cal. 245, 25 P 420;. Hewett v. Dean, 
3 Cal. Unrep. Cas. 385, 25 P 753. 

Conn.—Downey v. Moriarty, 81 
Conn. 442, 71 A 581. 

Fla.—Parsons v. Ramsey, 53 Fla. 
1055, 43 S 508. 

T1l.—Monarch Brewing Co. v.. Wol- 
FOrd, 179 Wlsw252,., 53) Ne b835, De 
Leuw v. Neely, 71 Ill. 473; Chapman 
v. Richey; 188, Ill. A. 551; Dorn vy. 
Lawrence, 77 Ill. A... 221; Seiler v. 
Schaefer, 40 Ill. A. 74. 

Ind.—Rucker v. Steelman, 73 Ind. 
eae Halstead v. Lake County, 56 Ind. 
36 


“etapa (ORS v. Starr, 72 Iowa 


A decree of foreclosure may determine 
and.adjust the rights not only as between different 
owners or beneficiaries of the mortgage debt,*! and 
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ings.*8 
the same prop- 
ings. 


or devisees 


[§§ 1734-1737 


valid and cannot be sustained unless it conforms. 
to and is supported by the case made by the plead- 


[§ 1736] (8) Conformity to Verdict and Find- 
The judgment must conform to the findings of 
the court;4#® and where a trial by jury is had,°° 
the judgment may follow the verdict if the latter is 
correct in form, and sufficient.>* 

[§ 1737] (4) Confinement to Prayer.®” 


The de- 


cree on foreclosure is, ordinarily, limited by the bill 


Follow- 


677, 34 NW 784; Knowles v. Rablin, 
20 Iowa 101. 
Kan.—Hill v. Alexander, 2 Kan, A. 


251, 41-P' 1066: 

Ma. Rerpemery Chambers, 6 
lar Gath i 

Mo. rok has v. Allen, 70 Mo. 290. 

Nebr.—Likes vy. Wildish, 27 Nebr. 
1B de 42 NW 900. 

J.—Ames v. New Jersey Frank- 
sare’ Cos (120 IN. da dee O05. sameeren) 
385; Hopper v. Sisco, 5 N. Ae Eq. 3438. 

N. Y.—kKnickerbocker Trust Co. v. 
Oneonta, etce., R. Co., 188 N. Y. 38, 
80 NE 568 [aff 116 App. Div. 78, 101 
NYS 241, 37, NYCivProc 359); Fergu- 
son v. Ferguson, 2 N. Y. 360 [mod 3 
Barb. Ch. 616]. 

Tex.—Branch v. Wilkens, (Civ. A.) 

v. Chesney, 


63 SW 1083. 

Utah.—Chesney 33 
Utah 503, 94 P 989, 14 AnnCas 835. 

Vt.—Thomas v. Warner, 15 Vt. 110. 

Wash.—Oregon Mortg. Co. v. Estes, 
20 Wash. 659, 56 P 834. 

[a] Illustrations——(1) A decree 
for the sale of mortgaged premises 
cannot be made on a bill filed merely 
for the purpose of having the mort- 
gage deed recorded, although it prays 
for general relief. Chalmers v. 
Chambers, 6..Harr. & J. (Md.) 29. 
(2) Where plaintiff in his pleadings 
claims the ownership of the bonds 
secured by the mortgage, it is error 
to enter a decree in his favor as a 
pledgee. Chouteau v. Allen, 70 Mo. 
290. (3) It is error to order the 
sale of a lot, on foreclosure, where 
the bill shows on its face that this 
was one of several lots released from 
the lien of the mortgage. Domestic 
Bldg. Assoc. v. Nelson, 172 Ill. 386, 
50 NE 194. (4) On the other hand a 
bill for foreclosure, although it does 
not show the real consideration for 
the mortgage, or the precise amount 
due on-‘it, will authorize a decree, al- 
though the proofs may show a less 
sum to be due than was claimed, or 
a State of facts not averred in it, if 
these facts are not incompatible with 
the allegations of the bill. Collins v. 
Carlile, 13 Ill. 254. 

[b] Vagueness of allegations.—In 
a foreclosure suit, judgment for 
plaintiff to the full amount of the 
mortgage and interest is improper, 
where his allegation as to the amount 
due is so vague that a default judg- 
ment could not be entered thereon, 
and where the admissions of the 
answer do not cure the defect. Stein- 
feld _v. Bolen, 16 Ariz. 366, 145 P 
843. 

[c] VWariance.—Where defendant’s 
answers are not responsive to the 
pleadings, but in confession and 
avoidance, and defendant produced no 
proof of the facts averred, the decree 
given in accordance with the answers 
is erroneous. Parsons v. Ramsey, 53 
Fla. 1056, 48 S 503. 

Pleadings see supra §§ 1604-1645. 

49. Troughton v. Digmore Hold- 
ing Co., 105 Misc. 688, 173 NYS 659. 

Findings see supra § 1730. 

50. See supra § 1727. 

51., Byrd v,., Turpin,.62 Ga. 591; 
Brown v. Shirk, 75 Ind. 266; Smith v. 
Chenault, 35 Tex. 78; Bledsoe v. 
Wills, 22 Tex. 650, 651; Rushing. v. 
Citizens’ Nat. Bank, (Tex. Civ. A.) 
162 SW 460. ~ 


Vv. 


or complaint and cannot grant any essential relief 
not prayed for,®** but it is within the power of the 


“The judgment of the court must 
correspond with, and be the only 
legal result of, the facts found in 
the verdict.’”’ Bledsoe v. Wills, supra. 

Sufficiency of verdict in foreclosure 
action see supra § 1729. 


52. Prayer for relief see supra § 
1621. 
53. U. S.—Gilman y. Illinois, etc., 


Tels Cox 9l WW. 'S.- 6035723 Iu veds £05, 
Cal.—San Francisco Sav. Union v. 
Mets, 76 Cal, 624, 18 P 686. y 


C.—New York L. Ins. Co. v. 
maea Bldg. Co., 47 App. 253. 
Ill.—Roby v. Calumet, etc., Canal, 


ete:, Co. 130 Til 289, 2'7 NE 72; Herd- 
man’ v. Pace, 85 Til. 345; Hards ‘v- 
Burton, 79 Ill. 504; Curley v. Ford, 
168 Ill. A. 525, 530. 

Ind.—Wilds v. Ward, 138 Ind. 373, 
87 NE 974. 
ger v. Douthitt, 1 Kan. 

Mont.—Elston v. Hix, 67 Mont. 294, 
215° P 657. 

N. Y.—Clapp v. McCabel, 155 N. Y. 
525, 50 NE 274 [aff 84 Hun 379, 32 
NYS 425]; Lewis. v. Smith, 9 N. Y. 
502, 61 AmD 706, 12 NYLegObs 193 
[aff 11 Barb. 152, 9 NYLegObs 2921]; 
Shneider v. Mahl, 84 App. Div..1, 82 
NYS 27; Clapp v. McCabe, 84 Hun 
379, 32 NYS 425; Mygatt v. Somer- 
ville, 283 NYS 808; Mechanics’, etc., 
Sav. Inst. v. Roberts, 1 AbbPr 381 

Oh.—Miller v. Highland Ave. Loan, 
étcz, Conn 20 Ons Cir Ct. ON Soper 
cinnati Hotel Co. v. Central Trust, 
etc., Co., 11 Oh. Dec. (Reprint) °255, 
25 CincL:Bul 375. 

Belote, 12 


Tenn.—Thruston 
Heisk. 249. 

Vt.—Dietrich v. Hutchinson, 73 Vt. 
134, 50 A 810, 87 AmSR 698. 
dy aeoeane eon v. Burke, 36 Wis. 

Ont.—Cruso v. Bond,.1 Ont. 384. 

Sask.—Canada L. Ins. Co. v. Vance, 
2 Sask. L. 398, 12 WestLR 231; Ex-. 
celsior L. Ins. Co:..v.' Prestniak, 1 
Sask. L. 215, 8 WestLR 780. 

See generally Equity § 857 et seq. 

[a]. Statutes in several of the 
states expressly provide that the re- 
lief on foreclosure should be limited 
by the prayer in the complaint. Gar- 
retson Iny. Co. v. Arndt, 144 Cal. 64, 
77 P 770; Raun v. Reynolds, 11 Cal. 
14; Elston v. Hix, 67 Mont. 294, 215 
P 657; Jacobson vy. Smith, 73 App. 
Div. 412, 77 NYS 49; Naughton vy. 
Vion, 91 Hun 360, 36 NYS 312; Van- 
denburgh v. New York City Cent. 
Underground R. Co., 57 N. Y. Super. 
285, 7 NYS 675; Zwickey v. Haney, 
63 Wis. 464, 23 NW 577: 

[b] Prayer for foreclosure or sale. 
—(1) Where the prayer is in the 
alternative for a sale or a strict fore- 
closure, it is within the discretion of 
the court to order either. Excelsior 
EM ins, Co. vio Prestnian. © i Saska ee 
215, 8 WestLR 780. (2) But plaintiff 
cannot in such case insist on being 
granted a strict foreclosure rather 
than a sale. Excelsior L. Ins. Co. v. 
Prestniak, supra. (3) And where 
plaintiff asks for strict foreclosure 
alone, it is erroneous to order a sale. 
Canada L. Ins. Co. v. Vance, 2 Sask. 
L. 398, 12 WestLR 2381. 

[ec] Rents not prayed fore 
Where a bill to foreclose a deed of 
trust contains no allegations as to 


Ne 


wt 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Feiss de 


§§ 1731-1739] 


tion in complainant’s 


pleadings.®? 


[§ 1738] ¢. Character of Relief—(1) Ascertain- 
ment of Indebtedness—(a) In General. 
for the foreclosure of a mortgage must find and 
adjudge the exact amount due to complainant; 
without this, it is erroneous if not void.58 


court to give relief as to incidental matters not 
specified in the prayer, where the mortgage stipu- 
lates for such relief,®°* or where complainant was 
excusably ignorant as to his right thereto;°* and 
a prayer for general relief°® will authorize any ac- 
favor shown by the proofs to 
-be just and equitable and not inconsistent with the 
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are foreclosed ‘in one action, the decree must find 
the amount due upon each, ‘and not the aggregate 
amount secured by all.*® 
trust deed securing notes held by different persons 
who were plaintiffs, it is proper to decree the pay- 
ment in a lump sum of the amounts found by the 
master to be due the several plaintiffs,°° but this 


Te the foreclosure of a 


is not permissible where some of the notes have 


A decree 


Where 


several mortgages upon separate parcels of land 


rents collected by a receiver of the 
premises until the expiration of the 
period of redemption and does not 
pray for an accounting or a decree 
respecting them, such rents cannot 
ibe decreed to the complainant. Long- 
ley v. Wilk, 171: Ill. A. 419: 

{d] A junior mortgagee who does 
not pray foreclosure is entitled only 
to a decree fixing his priority and 
directing the distribution in case of 
Sale. Seeley v. Wickstrom, 49 Nebr. 
730, 68 NW i017. 

Le] A senior mortgagee is not en- 
titled to a judgment foreclosing his 
mortgage, in an action of foreclosure 
by the junior mortgagee, where such 
relief was not asked for. -McRey- 
nolds v. Munns, 2 Keyes (N. Y.) 214. 

{f] Where the intention for a spe- 
cific kind of relief is apparent from 
the facts stated in the complaint, 
although the language of the prayer 
is inept, the court will effectuate 
such intention. Ives v. Sanguinetti, 
18 Ariz. 552, 164 P 435 (where the 
prayer was for the foreclosure of the 
mortgagor’s interest, without specify- 
ing the amount and extent of the 
interest); Sage v. McLaughlin, 34 
Wis. 550 (where the prayer was 
framed as for a strict foreclosure, 
but it was apparent that a fore- 
closure by sale was wanted). 

54. First Nat. Bank v. Meachem, 
(Tenn. Ch. A.) 36 SW 724, 729. 

‘It is insisted by the defendant 
that the chancellor erred in decree- 
ing a sale on time and without re- 
demption, this not being specially 
prayed for in the bill. This was not 
error, inaSmuch as the deed of trust 
provided that the property should be 
sold without redemption, and either 
on time or for cash. The trustees, 
‘under this direction, would have had 
the right to sell either on time or for 
cash, at their discretion, and in either 
event without redemption. The chan- 
cellor had the same right and discre- 
tion to direct the terms of the sale 
on enforcement of the deed of trust 
through the chancery court. The 
decree in this regard simply enforced 
the terms of the instrument, and 
rightly.” First Nat. Bank vy. 
Meachem, supra. 

55. Clark v. Mackin, 95 N. Y. 346. 

[a] An assignment of the mort- 
age may be ordered, although not 
asked for, where complainant was ad- 
judged to be equitably entitled there- 
to... Clark, v. Mackin, 95,.N. Y. 346. 

_ 56. See supra § 1621. 

57. U. S.—Sage v. Iowa Cent. R. 
Co., 99 U. S. 334, 25 Lied. 394. 

Ala.—Romanoff Min. Co. v. Cam- 
eron, 137 Ala. 214, 33 S 864. 

Bla.—Long v. Herrick, 26 Fla. 356, 
8S 50. 

Tl. —Brockway v. McClun, 243 Ill. 
196, 90 NE 374 

Towa.—Cochran v. Main, 181 Iowa 
‘906, 162 NW 561. 

Ky.—Hansford v. Holdam, 14 Bush 
ares Oldham vy. Halley, 2 J. J. Marsh. 

Okl.—Katter y.. Rodgers, 101 Okl. 
116, 230 P 500. 

S| C—Ross v. Carroll, 33.8.,€,, 202; 


1i SE 760. 


Wis.—Ames v. Ames, 5 Wis. 169. 
[a] A personal judgment may be 


given on a prayer for general relief. 
Richardson v. Short, (lowa) 202 NW 
836. 

[b] Although a mortgage given by 
a vendee for part of the purchase 


‘price may be invalid, yet the vendor 


may be entitled to a decree declaring 
a vendor’s lien, in a suit to foreclos: 
the mortgage, where the bill also con- 
tains a prayer for general. relief. 
Romanoff Min. Co. v. Cameron, 137 
Ala. 214, 33 S 864. 


58. U. S.—Grape Creek Coal Co. v. 
Barmers’ L.)\ & T. Co; 63.4hedS 891; 
12 CCA 350. 


Ala.—Morton v. New Orleans, etc., 
R.LCo;;: etes,u79 Ala. 590. 
Ariz.—McClintock v. Bolton, 6 Ariz. 
Shei rents eden aye Eales 
Ark.—Scruggs v. Scottish Mortg. 
Co., 54 Ark. 566, 16 SW 563. 
Cal.—Hibernia Sav., ete. Soc. v. 
Behnke, 121 Cal. 339, 53 P 812. 
Colo.—Sliney Vv. Davis, 1 Colo; cA, 
480, 53 P 686. 
Conn.—Goodrich ~ v. Stanley, 23 


Conn. 79. 
D. C.—Hastern Trust, ete., Co. v. 
American Ice Co., 14 App. 304. 


Fla.—Key West Wharf, ete.; Co. v. 
Porter, 63 Fla. 448, 58 S 599, AnnCas 
1914A 178. 

Ga.—Furr v. Fairmount Bank, 139 
Ga. 815, 78 SE 181. 

Ida.—Vermont L. & T. Co. v. Mc- 
Gregor, 5 Ida. 510, 51 P 104. 

Ill.—De Witt County Nat. Bank v. 
Mickelberry, 244 Ill. 77, 91 NE 86, 135 
AmSR 304; Tompkins v. Wiltberger, 
56 Ill. 385; Aldrich v. Sharp, 4 Ill. 
261. 

Ind.—Travellers’ Ins. Co. v. Patten, 
98 Ind. 209; Wernwag v. Brown, 3 
Blackf. 457, 26 AmD 433. 

Iowa.—Wilson Sewing Mach. Co. v. 
Rutledge, 60 Iowa 39, 14 NW 92. 

Kan.—Short v. Nooner, 16 Kan. 220. 

Ky.—Hopkins v. Ward, 12 B. Mon. 
185. 

La.—New Orleans v. Pigniolo, 29 
La. Ann. 835. 

Me.—Eugley v. Sproul, 115 Me. 463, 
99 A 4438. 

Md.—Clark v. Abbott, 1 Md. Ch. 
474. 

Mass.—Pitts v. Tilden, 2 Mass. 118. 

Mich.—Laylin v. Knox, 41 Mich. 40, 
1 NW 913. 

Minn.—Baker v. 40 Minn. 
489, 42 NW 395. 

Miss. —Magruder v. Eggleston, 41 
Miss. 284. 

Mo.—Rumsey v. People’s R. Co., 
144 Mo. 175, 46 SW 144. 

Mont.—Rader v. Ervin, 1 Mont. 632. 

Nebr.—Toliver v. Stephenson, 838 
Nebr. 747, 120 NW 450. 

Nev. —Hoppin v. Winnemucca First 
Nat. Bank, 25 Nev. 84, 56 P 1121. 

N. H.—Clark v. Clark, 62 N. H. 267. 

N. J.—Van Deventer v. Stiger, 25 
N. J. Eq. 224. 

N. Y.—Whiting v. Lane, 193 App. 
Div. 964, 184 NYS 793 

N. G—Gore v. Davis, 124, INS C: 
234, a SE 554. 

N. D.—Cosgrave v. McAvay, 24 N. 
D. 343, 134 NW 693. 

Oh. — King v. Longworth, 7 Oh. Pt. 
II 231; Miller v. Highland Ave. Loan, 
etc.+,Co, 25-Oh; CinsCt..733. 

Okl.—Passumpsic Sav. Bank y. 
Johnson, 64 Okl. 4, 165 P 181. 


Byerly, 


not yet matured.* 

[§ 1739] (b) Amount of Debt. 
foreclosure should adjudge for the full amount of 
the debt due complainant under the mortgage or 
collateral — obligation,®? 


The decree of 


but cannot exceed that 


Or.—Hoy v. Biladeau, 110 Or. 591, 
223 P 241. 

Pa.—Northampton Trust Co. v. 
Northampton Tract. Co., 270 Pa. 199, 
112-A 871; Citizens’ Sav., etc., Assoc. 
v. Heiser, 150 Pa. 514, 24 A 733. 

Porto Rico.—Lothrop v. Collazo, 1 
Porto Rico Fed. 137. 

R. I.—Silverman v. Shattuck, 33 R. 
I. 67, 80 A 184. 

S. C.—Harper v. Barsh, 31 S. C. 
Eq. 149. 

S. D.—Bruce v. Wanzer, 20 S. D. 
277, 105 NW 282. 

560 one Pante v. Bethel, 9 Heisk. 

Tex.—Warren v. Harrold, 92 Tex. 
417, 49 SW 364. 

Vit~Baxter v. Blodgett, 63 Vt. 629, 


22 A 6 

Veena v. Flint, 6 Gratt. (47 
Va.) 40. 

Wash. —Strandell v. Strand, 82 


Wash. 59, 143 P 442. 

W. Va.-Rohrer v. Travers, 11 W. 
ee 146; Livesay v. Jarrett, 3 W. Va. 

Wis.—Wylie v. Karner, 54 Wis. 591, 
12 NW 57; Rice v. Cribb, 12 Wis. 179. 

Bng.—Dodd v. Lydall, 1 Hare 333, 
23 EngCh 333, 66 Reprint 1060. 

Alta.—Dillabough v. Deloney, 1, 
WestWkly 795. 

Man.—British Canadian Loan, ete., 
Co. v. Farmer, 15 Man. 593, 24 CanLT 
OccNotes 273. 

Ont.—Plenderleith v. Parsons, 14 
Ont. L. 619, 9 OntWR 265, 10 OntWR 
680; Elliott v. Byers, 13 OntWN 107. 

Sask.—Canadian Mortg. Inv. Co. v. 
Baird, 30 DomLR 275, 34 WestLR 
985, 10 WestWkly 1195. 

[a] An order for the sale of the 
mortgaged premises is premature if 
made before an ascertainment of the 
amount due complainant. Short v. 
Nooner, 16 Kan. 220; Smith v. Flint, 
6 Gratt. (AT Va.) 40. 

Certainty in designating amount of 
indebtedness see infra § 1762. 

59.. Knight v. Heafer, 79 Ill. A. 
374; Rader v. Ervin, 1 Mont. 6382. 

[a] Apportionment of debt on sev- 
eral lots.—A provision in a mortgage 
that certain lots could be released on 
payment of not less than one hun- 
dred and fifty dollars per lot, others 
on payment of two hundred dollars 
per lot, and others on payment of two 
hundred and fifty dollars, does not 
render the mortgage a Separate and 
distinct mortgage as to each lot for 
a separate amount, or require that 
the amount due be apportioned among 
the lots. Domestic Bldg. Assoc. v. 
Nelson, 172 Ill. 386, 50 NE 194. 

60. Shaffner v. Healy, 57 Ill. A. 90. 

61. Ware v. Hewett, 63 W. Va. 47, 
59 SE 756. 

62. U. S.—Equitable Trust Co. v. 
Great Shoshone, ete., Water Power 


Co., 228 Fed. 516. 
wie aae tale tend v. Morris, 75 Ala. 
Cal.—Post v. Becker, 26 Cal. A.-392, 
147.) P98. 
Conn.—Goodrich v. Stanley, 23 
Conn. 79 


Fla.—Key West Wharf, ete., Co. v. 
Porter, 63 Fla. 448, 58 S 599, AnnCas 
1914A 173. 

Ga.—Furr v. Fairmount Bank, 139 
Ga. 815, '78 SE 181. 
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amount,®* if there was a mistake in the mortgage® | 
or if only a part of the named consideration was 
Where only a part of the mortgage 
debt is due, the decree should not include such 
parts as are not yet matured;°* but it may properly 
include a portion of the debt falling due after the 
commencement of the proceedings but before the 
Where complainant holds 
the mortgage only as collateral security for a debt 
due to him from the mortgagee, the decree should 
award him no more than the amount of such debt.*8 


advaneed.®® 


rendition of the decree.®* 


ae Ge Vv. 42 Til. 
498. 
Ind.—Carter v. Simons, 12 Ind. 476. 
Iowa.—Carr v. Hunt, 14 Iowa 206. 
Kan.—Brown vy. Staab, 103 Kan. 
Gisele elo. 
La.—Penouilh v. Abraham, 
Ann, 188, 10 S 676. 


Dickson, 


44 La. 


Me.—Eugley v. Sproul, 115 Me. 463, 
99 A 443. 

Md.—Clark v. Abbott, 1 Md. Ch. 
474. 


Tilden, 2 Mass. 118. 
Knox, 41 Mich. 


Mass.—Pitts v. 

Mich.—Laylin y. 
40,1 NW 913. 

Miss.—Magruder v. 
Miss. 284. 

Nebr.—Toliver v. Stephenson, 83 
Nebr. 747, 120 NW 450. 

N. H.—Clark v. Clark, 62 N. H. 267. 

N. J.—Van Deventer, v. Stiger, 25 
N. se Eq. 224. 

Y.—Whiting v. Lane, 193 App. 
Din. 964, 184 NYS 793. 

N. C.--Chadbourn v. Dunham, 140 
N. C. 501, 53 SE 348. 

Oh.—King v. Longworth, 7 Oh. Pt. 
PLe230 

Or.—Hoy v. Biladeau, 110 Or. 591, 
223 P 241. 

Pa.—Wilson vy, Ott, 160 Pa. 433, 28 
A 848. 

SS) C—Platt: v.. Carroll, 1257S. C. 
493, 119 SE 180; Cooke v. Pennington, 
15 Ss. Cuges'bs Harper Ve. Barshs. 3) iS: 
Craigs ao" 

Tex.—Warren v. Harrold, 92 Tex. 

417, 49 SW 364. 
Wash.—Strandell  v. Strand, 82 
97 Wis. 


Eggleston, 41 


Wash. 59, 143 P 442. 

Wis.—Heidtke v. Krause, 
118, 72 NW 351. 

Ont.—Strachan v. Murney, 6 Grant 
Ch. 378. 

[a] Approximation of amount.— 
Where the complaint in foreclosure 
demanded judgment for three thou- 
sand dollars, and the bill of particu- 
lars and the testimony showed a bal- 
ance due of three thousand one hun- 
dred and fifty-five dollars and forty- 
five cents, a finding for three thou- 
sand dollars was authorized. Post v. 
Becker, 26 Cal. A. 392, 147 P 98. 

{[b] Individual and partnership 
debts.—In the foreclosure of a mort- 
gage securing the mortgagor’s debt 
and also that of a partnership of 
which he is a member, a special judg- 
ment against the mortgagor, to be 
made out of the mortgaged property, 
for the full amount of both debts, is 
proper. Furr v. Fairmount Bank, 
139 Ga. 815, 78 SE 181. 

[ec] A penal sum (1) included in 
the mortgage will be awarded by the 
decree, aS a part of the debt. Malony 
v. Fortune, 14 Iowa 417; Stelts v. 
Martin, 90 S. C. 14, 72 SE 550; Cruger 
v. Daniel, 16 S. C. Hq. 157. (2) But a 
penalty under a contract not secured 
by the mortgage cannot be included 
in the decree. Hocksprung v. Young, 
27 N. D. 322, 146 NW 547. 

[d] Mortgage void for usury.— 
Where a personal judgment may be 
rendered in the foreclosure action, 
although the mortgage is void for 
usury, plaintiff may be allowed the 
amount of his debt. Troy Carriage 
Co. v. Simson, 15 Misc. 424, 37 NYS 
846 [aff 12 App. Div. 626 mem, 43 
NYS 1166 mem]. 

63. See cases infra notes 64, 65. 

[a] Immaterial error.—Where the 
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court." 


[§ 1740] (ce) 


only error assigned on appeal was an 
excess of nine dollars and seventy 
cents in a foreclosure decree for two 
thousand four hundred and forty-one 
dollars, the maxim, De minimis non 
curat lex, was applied. McNutt v. 
Dickson, 42 Ill. 498. 


64. Johnson y. Nelson, 49 Cal. A. 
94, 192 P1031; Van Deventer v. 
Stiger, 25 N. Wilson v. 


Jp Bhq.224; 

Ott, 160 Pa. 433, 28 A 848. 

65. Cal.—Vogan v. Caminetti, 65 

Cal. 438, 4 P 435; Johnson vy. Nelson, 
49 Cal. A. 94, 192 P 10381. 

Conn.—Goodrich y. Stanley, 23 


Conn. 79. 

Mich.—Laylin vy. Knox, 41 Mich. 40, 
1 NW 913. 

N. Y.—Hall v. Holt, 25 Hun 277; 


Culver v. Pullman, 12 NYS 663. 

Wis.—Heidtke v. Krause, 97 Wis. 
118, 72 NW 351. 

66. U. S.—Alabama, etc., Mfg. Co. 
v. Robinson, 56 Fed. 690, 6 CCA 79. 

Ala.—Fulgham v. Morris, 75 Ala. 
245; Walker v. Hallett, 1 Ala. 379. 

Ind.—Griffin v. Reis, 68 Ind. 9; 
Skelton v. Ward, 51 Ind. 46. 

Iowa.—Carr v. Hunt, 14 Iowa 206. 
fre eae v. Osborn, 33 Mich. 

N. J.—Greenville Bldg., ete., Assoc. 
v. Wholey, 68 N. J. Eq. 92, 59 A, 341. 
Pian Hall v. Bamber, 10 Paige 

6. 

Oh.—King v. Longworth, 7 Oh. Pt. 
II 231. 

S. C—Ross v. Carroll, 33 S. C. 202, 
11 SE 760. 

Tex.—Warren v. Harrold, 92 Tex. 
417, 49 SW 364. 

Wis.—Ames v. Ames, 5 Wis. 169. 

Ont.—Strachan v. Murney, 6 Grant 
(Qin. SMS, 

[a] Foreclosure for an overdue in- 
stallment may justify a decree stand- 
ing as security for the unmatured in- 
stallment. Arnett v. Willoughby, 190 
Ala. 530, 67 S 426. 


67. Ala.—Mussina v. Bartlett, 8 
Port.e2vi. 

Fla.—McLane v. Piaggio, 24 Fla. 
T1938 S828. 


Ill.—Neufeld v. Gudichsen, 211 Ill. 
A. 238; Rhodes v. Missouri Sav., ete., 


Co., 63 Ill. A. 77; Wolcott v. Laka 
Mee Bide., etc,’ Assoc, (59:5 Dlle JAC 


Ind.—Buchanan y. Berkshire L. Ins. 
Co., 96 Ind. 510: 
La.—Penouilh v. Abraham, 44 La, 
Ann. 188, 10 S 676. 
Md.—Clark v. Abbott, 1 Md. Ch. 
Robertson, 47 


474. 

Mich.—Hanford vy. 
Mich. 100, 10 NW 125; Howe v. 
Lemon, 37 Mich. 164; Vaughn v. 
Nims, 36 Mich. 297; Tucker v. Tucker, 
24 Mich. 426. 

Miss.—Magruder v. Eggleston, 41 
Miss. 284. 
4 N. H.—Clark v- Clanka 627 Neen. 
67. 


N. Y.—Sherman v. Foster, 158 N. 
Y. 587, 53 NE 504; Holden v. Gilbert, 
7 Paige 208; Lyman vy. Sale, 2 Johns. 
ae 487; Smalley v. Martin, Clarke 
o SS an aaa v. Pennington, 15 S. 

Wash.—Naden vy. Christopher, 62 
Wash. 413, 113 P 1116. 
ag ts Manning v. McClurg, 14 Wis 


[a] Moneys due under separate 


[§§ 1739-1740. 


In accordance with the rules above stated,°® the 
decree should not be for a larger amount than that 
prayed by plaintiff,”° or fixed by the findings of the 


Effect of collateral bond. The decree of fore- 
closure should be for the true amount of the debt 
secured, although it is less than the amount speci- 
fied in an accompanying bond,** and conversely, 
the full amount due may be recovered, although 
it exceeds the penalty of the bond.”? 


Interest. The decree should in- 
agreement.—In an action to foreclose 
a mortgage securing an unpaid bal- 
ance, and also to secure a further 
advance made under a parol agree- 
ment, plaintiff is entitled to an order 
for judgment for such further ad- 
vance, notwithstanding it was not 
secured by the mortgage. McLaurin 
v. Eddins, 114 S. C. 193, 103 SE 581. 

[b] Ejectment cn one of two 
mortgages. —- When ejectment is 
brought by the holder of two mort- 
gages on the same land, one of which 
is not due, but becomes due before 
judgment, the judgment should be 
for the amount due and payable on 
the mortgage at the commencement 
of the action. Lamson v. Sutherland, 
13 Vt. 309, 314 (‘The plaintiffs havy- 
ing recovered on the title derived 
from their first mortgage, the ques- 
tion was, whether, on the defendants’ 
motion to redeem, the court, in as- 
certaining the sum due in equity, 
were to compute the sum due on the 
first mortgage, only, or the sum due 
on both, the whole amount embraced 
in the condition of both mortgages 
being due and payable at the time 
judgment was rendered in the action, 
and when the motion to redeem was. 
filed. The county court computed the 
sum due on a first mortgage, only, 
and permitted a redemption on pay- 
ment of the sum due on that, with- 
out regarding the other, and we think 
they were correct in adopting that 
course’”’). 

[c] Rule nisi—‘Where a mort- 
gage covers several instalments, a 
judgment of foreclosure may include 
an instalment which has fallen due 
and the 
Lawrence y. Jones, 


intermediate the rule nisi 
rule absolute.” 
20 Ga. 342. 

68. U. S.—Equitable Trust Co. v. 
Great Shoshone, ete., Water Power 
Co., 228 Fed. 516. 

Ill.—Stanley v. Chicago Trust, etc., 
Bank, 165 Ill. 295, 46 NE 273. 


Iowa.—Pike v. Gleason, 60 Iowa 
150, 14 NW 210. 
N. C.—Poston v. Jones, 122 N. C. 


536, 29 SE 951. 

Or.—Hoy v. Biladeau, 110 Or. 591, 
223 P 241. 

Pa.—Patterson v. Hughes, 236 Pa. 
320, 84 A 831. 

Wash. —Security Sav. Soc. v. Co- 
halan, 31 Wash. 266, 71 P 1020. 

69. See supra §§ 1736, 1737. 

70. Small v. Douthitt, 1 Kan, 335; 
Miller v. Highland Ave. Loan, etce., 
‘Oo, 2Z5NOhY Cir Ets "THe. 
=) 71. Goodrich vy. Stanley, 23 Conn. 


19% 

72. Morton v. New Orleans, etc.,. 
R, Co., 79 Ala. 590; Hugley v. Sproul, 
115 Me. 463, 99 A 443; Seriven v. 
Hursh, 39 Mich. 98. 

73. Pitts v. Tilden, 2 Mass. 118; 
Long v. Long, 16 N. J. Eq. 59; Mower 
Vv. Kip, 6" Paige “(N. “Y.''88 ‘frev. & 
Edw. 165]; Platt v. Carroll, 125 S. C. 
493, 129 SE 180; Stelts v. Martin, 90: 
SG ni Soe ey SE 550. 

“The ‘general rule is as respondent 
contends, that in a suit on an obliga-— 


tion containing the statement of a 


penal sum the recovery cannot exceed 
that sum. ... But when the terms 
of the paper distinctly provide other- 
wise, the general rule must yield io 
the contract of the parties.” Stelts 


v. Martin, 90 S. C.,14, 19, 72 SH550: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1740-1742] 


clude interest on the amount of the mortgage indebt- 
edness from the date of the note or from the time 
when the consideration actually passed’7* up to 
the rendition of the decree,’> at the rate agreed 
upon by the parties in the mortgage or note,‘® or, 
if no rate is specified, then at the legal rate,’’ and 
from the date of the rendition of the decree until 
the date of payment of the indebtedness at the legal 


interest rate.78 


74. j\La—Franek vy. Brewster, 141 
La. 1031, 76 S 187. 

N. Y.—Remington v. Walker, 99 N. 
Y. 626, 1 NE 305; Taylor v. Wing, 84 
N. Y. 471 [rev 23 Hun 233]. 


N. C.—Walker v. Venters, 148 N. 
C. 388, 62 SE 510. 
Okl. ”_Passumpsic Sav. Bank v. 


Johnson, 64 Okl. 4, 165 P 181. 

Porto Rico.—Lothrop v. Collazo, 1 
Porto Rico Fed. 137. 

R. I.—Silverman vy. Shattuck, 33 R. 
I. 67, 80 A 184. 

S. C.—Farmers’ Bank, ete., 
Fudge, 113 S. C. 25, 100 SE 628. 

S. D.—Bruce v. Wanger, 20 S. D. 
277, 105 NW 282. 

Vt. —Baxter v. Blodgett, 63 Vt. 629, 
22 A 625. 

Man.—British Canadian Loan, etc., 
Co. v. Farmer, 15 Man. 593, 24 CanLT 
OccNotes 2738. 

Ont.—Plenderleith v. Parsons, 14 
Ont. L. 619, 9 OntWR 265, 10 OntWR 
680; Wright v. Morgan, 1 Ont, A. 
613; Lane y. Javan, 18 OntWN 20. 

{a] Computation of interest from 
time of default merely is error. Gar- 
land v. Union Trust Co., 63 Okl. 243, 
£65°P- 1:97, 

{b] Exception to rule.-—Where the 
vendor under a purchase-money inort- 
gage did not own the property at the 
time of the execution of the trans- 
action, interest may be allowed oniv 
from the date when the title vested 
jn him. Toms v. Boyes, 59 Mich. 386, 
26 NW 646. 

75. Taylor v. MacGreal, 15 App. 
(D. C.) 32; Cosgrave v. McAvay, 24 

D. 348, 139 NW 698. 

76. U. S.—Burgess v. Southbridge 

Sav. Bank, 2 Fed. 500. 


Co. v. 


Ill.—Arneson y. Haldane, 105 Ill. 
A. 589. 

Iowa.—Knox v. Moser, 69 Iowa 341, 
28 NW 629. 


La.—Barker v. Banks, 15 La. 453. 

Mich.—Grand Rapids Fifth Nat. 
ites v. Pierce, 117 Mich. 376, 75 NW 
1058. 

Nebr.—Connecticut Mut. L. Ins. Co. 
v. Westerhoff, 58 Nebr. 379, 78 NW 
724, 79 NW 731, 76 AmSR 101. 

N. Y.—Taylor v. Wing, 84 N. Y. 471 
[rev 23 Hun 233]; Moran v. Pinchot, 
176 App. Div. 807, 163/NYS 833. 

N. C.—Knight y. Houghtalling, 91 
N. C. 246. 

Pa..—Mohn vy. Hiester, 6 Watts 53. 

S. D.—Russell v. Wright, 23 S. D. 
338, 121 NW. 842. 

Ont.—MacDonald vy. MeDonald, 11 
Ont. 187; Richardson v. McCaffrey, 
16 OntWN 247. 

[a] he legal rate of interest can- 
not be substituted for the amount 
fixed in the mortgage. Johnson vy. 
Blumer, 183 Wis. 369, 197 NW 340, 
198 NW 277. 

[b] Where the rate fixed in the 
mortgage is unconscionable (fifty 
per cent per annum), the court may 
reduce the rate to conform more 
nearly to usage and equity (twenty 


per cent). Lavine vy. Sonshine, 8 Ont 
WN 439. 
[c] Where the interest is included 


in the amount of the debt to be paid 
in installments, further interest can- 
not be decreed. Singer v. Goldhar, 55 
Ont. L. 267, [1924] 2 DomLR 141. 
hays Si—Ewell v. v. Daggs, 108 U. 
S..143, 2 SCt 408; 27 L. ed. 682. 


La.—Franek v. Brewster, 141 La. 
1031, 76 S 187. 
J.—Brown v. Berry, 89 N. J. 


N. 
Eq. 230, 108 A 51. 
[42 C. J.—10] 
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In General. 


[§ 1741] (d) Costs and Attorney’s Fees. 
foreclosure decree should contain a provision for 
costs and attorney’s fees where they are included 
in the amount expressly covered by the mortgage;"° 
but not otherwise.®° 

[§ 1742] (e) Disbursements by Mortgagee—aa. 
Disbursements or charges properly in- 
curred by the mortgagee may be added to the 
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The 


amount of the debt decreed,*! such as the sum paid 


N. Y.—Moran v. Pinchot, 176 App. 
Div. 807, 168 NYS 8383 [aff 162 NYS 
ial 

Or.—Wright v. Conservative Inv. 
Co. n49KOr, LT AsopPrsst 

Porto Rico.—Goico v. Rodriguez, 28 
Porto Rico 492; Firpo’s Est. v. Pino, 
14 Porto Rico 100. 

[a] Where the mortgagee has ex- 
ercised his option to declare the prin- 
cipal and interest due upon a default 
in the payment of an installment, no 
rate having been fixed in the mort- 
gage for interest after the exercise 
of the option, the interest rate pro- 
vided to be paid on the principal is 
inapplicable, and the legal rate will 
be applied as from the time of the 
commencement of the action to the 
recovery of the judgment. Farmers’ 
Bank; setci. Co.ivieabudeesil3 1S. )-C. 
25, 100 SE 628. 

[b] In a scire facias sur mort- 
gage, given to secure the payment of 
certain bills of exchange of which 
the mortgagor was indorser, as well 
as of a certain promissory note of 
which he was the maker, it was 
urged that the court erred in re- 
ferring the assessment of damages 
to the clerk. But the damages rested 
in computation, and it was proper for 
the court to direct the clerk to com- 
pute them. The court would instruct 
the clerk at what rate to compute 
them, both as to the interest and the 
legal damages for protest. Russell 
v. Brown, 41 Ill. 183, 189. 

Flee Ariz.—Dagegs v. Bolton, 57 P 

Cal.—Huber vy. Shedoudy, 180 Cal. 
Hiya St Rs 632 

Fla.—American Securities Co. v. 
Goldsberry, 69 Fla~104, 67 S 862. 

Kan.—Linn County Bank vy. Gris- 
ham, 105 Kan. 460, 185 P 54. 

N. J.—Hoover Steel Ball Co. v. 
Schaefer Ball Bearing Co., 90 N. J. 
Eq. 515, 516, 107 A’ 425. 

S. C.—Gibbes Mach. Co. v. Hamil- 
ton, 100 S. C. 59, 84 SE 296. 

“The practice is, on the foreclo- 
sure of a mortgage, to allow interest 
from the date of the decree at the 
legal rate to the date of payment.” 
Hoover Steel Ball Co. v. Schaefer 
Ball Bearing Co., supra. 

[a] On decreeing strict foreclo- 
sure unless defendant shall pay the 
amount due within six months, it is 
proper also to require him to pay 
interest on such amount during that 


time. Bissell v. Chicago Mar. Co., 
55,1. 165. 
[b] Where the money is to he 


paid into court, the decree may make 
provision that the interest shall cease 


upon such payment. Linn County 
Bank v. Grisham, 105 Kan. 460, 185 
P54, 

Foreclosure decree as_ interest 


bearing judgment see infra § 1775. 
79. U. S.—Bronson’v. La Crosse, 
etc., R. Co., 2 Wall. 283, 17 L. ed. 725. 
Ala.—Citizens’ Light, ete, Co. v. 
Central Trust Co., 200 Ala. 18, 75'S 
330. 

Cal.—Martin v. Hildebrand, 183 
Cal. 270, 191 P 676; Wienke v. Smith, 
179 Cal. 220, 176 P 42. 

Colo.—Firestone Coal Co. v. Mc- 
Kissick, 24 Colo. A, 294, 134 P 147 
[aff 59 Colo. 239, 146 P 274]. 

Ill.—Pitzele v. Cohn, 217 Ill. 30, 75 
NE 392; Healy v. Protection Mut. 
EF, Ins, Co., 213 I11.'99;.72 NE 678. 

N. Y¥.—Troughton v. Digmore Hold- 
ing Co., 105 Misc. 638, 173 NYS 659. 


Alta.—Dillabough  v. 
WestWkly 795 

Man.—Giles v. Hamilton Provident, 
etc, Soc, 10 Man. 567; Cameron v. 
Mellroy, 1 Man. 242. 

“The court did not err in giving 
judgment for the amount due on the 
mortgage with interest, including the 
reasonable fee for plaintiff’s attor- 
ney in foreclosing the mortgage, and 
costs.” Martin v. Hildebrand, 183 
Calka270, 272;°191 PP 676. ‘ 

[a] A decree directing payment of 
costs to the solicitor of the assignee 
of the mortgage, made defendant in 
the foreclosure suit, rather than to 
the assignee himself, is erroneous. 
Reardon v. Youngquist, 189 Ill. A. 3. 

{[b] In Vermont costs are prop- 
erly included in a judgment for eject- 
ment. Emerson v. Washburn, 8 Vt. 
9. See generally Ejectment § 346 
etuseq: 

Right of mortgagee to costs and 
attorney’s fees see infra §§ 2041- 


Delaney, 1 


2065. 
60. Taylor v. Ellenberger, 128 
Cal. 411, 60 P -1034; Vazquez v. 


Rocco, 27 Porto Rico 678. 

81. U. S.—O’Toole v. Meysenburg, 
251 Fed. 191, 163 CCA 347 [certiorari 
den 248 U. S. 583, 39 SCt 136, 63 L. 
ed. 432]. 

Ark.—Scruggs v. Scottish Mortg. 
Co., 54 Ark. 566, 16 SW 563. 

Cal.—Vance v. Gilbert, 178 Cal. 574, 
174 PB 42; 

Conn.—Pettibone vy. 15 
Conn. 19, 38 AmD 57. 

Ida.—Olson v. Caufield, 32 Ida. 308, 
182 P 527. 
ages ean v. Brenneman, 86 Ill. A. 

Iowa.—National Surety Co. Vv. 
Walker, ale Aa 157, 125 (NW 338, 
38 LRANS 3 

Foie ee v. Allen, 110 SW 240, 
33 KyL 194. 

Mass.—Fiske v. Fiske, 20 Pick.*499. 

Mich.—Prybeski v. Piechoviak, 170 
Mich. 572, 136 NW 371. 

Nebr.—Sanford v. lLichtenberger, 
62 Nebr. 501, 87 NW 305. 

N. J.—Seacoast Real Est. Co. v. 
American Timber Co., 89 N. J. Eq. 
293, 104 A 487. 

Or.—Wright v. Conservative Inv. 
Cony 49r Ore A, 89 Pie Site 

S. C.—Johnson y. Masters, 49 S. C. 
525, 27 SE 474. 

Wash.—Peterson v. Badger State 
Land Co., 86 Wash. 530, 150 P 1187 
(recognizing rule). 

Wis.—Ogden v. Bradshaw, 161 Wis. 
49, 150 NW 399, 152 NW 654. 

Alta.—Canadian Mortg. Inv. Co. v. 
Baird, 30 DomLR 275, 277, 34 West 
LR 985, 10 WestWkly 1195. A 

Ont.—Saskatchewan, etc., Home- 
stead Co. v. Leadlay, 138 OntWR 397. 

“Generally speaking, items of ex- 
pense ,.. reasonably incurred in pre- 
serving the security or in efforts to 
realize it are allowed without any 
special covenant in the mortgage, 
and, generally speaking, a covenant 
will not magnify the right.” Can- 
dian Mortg. Inv. Co. v. Baird, supra. 

[a] Costs of action on collateral 
obligation.—Where the mortgagee 
first brings an action at law on the 
note securing the mortgage, and 
afterward seeks a foreclosure of his 
mortgage, the costs of the action at 
law may be allowed as a part of the 
mortgage debt. Pettibone v. Stevens, 
15 Conn. 19, 38 AmD 57. 

[b] Interest paid on a prior 


Stevens, 
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to redeem from a prior mortgage,®? but not any 
additional debt or obligation between the parties 
not specifically covered by the mortgage.*? 

[§ 1743] bb. Payments of Taxes or Insurance 
The foreclosure decree should make 
proper allowance to the mortgagee for sums ex- 
pended by him in paying taxes on the premises 
which it was primarily the duty of the mortgagor 
to pay,** and also for insurance premiums paid by 
the mortgagee in consequence of the mortgagor’s 
failure to keep his covenant to keep the property 


Premiums. 


mortgage to protect plaintiff's se- 
curity is recoverable. Vance v. Gil- 
bert, 178 Cal. 574, 174 P 42. 

[ce] Payment to architect for 
valuation of premises, as directed by 
the master on reference, must be al- 
lowed in the decree. Royal Trust Co. 
v. Laderoute, 21 OntWN 261. 

{[d] Repairs to property by mort- 
gagee in possession.—Seacoast Real 
Hst. Co. v. American Timber Co., 89 
N. J. Eq. 293, 104 A 437. 

Provision for reimbursement for 


Garin paid by mortgagee see infra 
. 1748. 

82. Clark v. Brenneman, 86 Ill. A. 
416; Johnson v. Masters, 49 S. C. 
525, 27 SE 474, 

[a] Where the mortgagor ac- 


quires the mortgage, he is not enti- 
tled to a judgment for the amount 
paid to protect the legal title. Pe- 
terson v. Badger State Land Co., 86 
Wash. 530, 150 P 1187. 

[b] A mere agreement to pay the 
amount of a prior mortgage does not 
warrant a judgment for the amount 


of the lien. Manhattan, eter Sav., 
etc., Assoc. v. Massarelli, (N. J. Ch.) 
42 A 284. 

83. Cal.—Security Trust, etc., 
Bank v. Fidelity, etc., Co., 184 Cal. 


TO. MO Boze TL Oe 

ill.—Wiley v. Eccles, 4 Ill. A. 126. 

N. J.—Jones v. Brogan, 29 N. J. 
Hg. 139% 

Pa.—Dorrow vy. Kelly, 1 Dall. 142, 
1 L. ed. 73. 

Ont.—Wells v. The Trust, etc., Co., 
SyVOnt eel 7.0. 

[a] For example, in foreclosing a 
trust deed, it is error to allow for 
money paid for continuation of ab- 
stract of title, when not provided for 


in the trust deed. Buszin v. Mar- 
tinowiez, 178 Ill. A. 519. 
[b] The costs of an unsuccessful 


proceeding at law to stay executions 
and set aside tax sales cannot be 
added to the mortgage debt. Wells 
va Zhe. Trust; etc.,- Cos. 9* Ont. 170. 

84. U. S.—O’Toole v. Meysenburg, 
251 Fed. 191, 163 CCA 347 [certiorari 
den 248 U. S. 5838, 39 SCt.136, 63 L. 
ed. 432]. 

Ark.—Beloate:v.’ New England Se- 
curities Co., 165 Ark. 571, 265 SW 83. 

Cal.—Phillips v. Phillips, 1638 Cal. 
530, 127 P 346. 

Ida.—Olson v. Caufield, 32 Ida. 308, 
182 P 527. 

Till. SO one v. McClun, 243 Ill. 
196, 90 NE 3874 
; Iowa.—-National Surety siCovu iv. 
Walker, 148 Iowa 157, 125 NW 338, 
38 LRANS 333. 

Mich.—Prybeski v. Piechoviak, 170 
Mich. 572, 136 NW 371. 

N. J.—Brown vy. Berry, 89 N. J. Eq. 
230, 108. A 51: 

Or.—Wright v. Conservative Inv. 
Coss Or- ahi, 89) Py ssi - 


Wash.—Harrison v. 
Wash. 154, 167 P 89. 

Wis.—Ogden v. Bradshaw, 161 Wis. 
49, 150 NW 399, 152 NW 654. 

Sask.—Mathew v. McLean, 2 Sask. 
Tans Oils 

[a] Waxes paid after the filing of 
the bill to foreclose and before the 
decree of foreclosure are properly 
included in the decree. Thackaberry 
v. Johnson, 131 Ill. A. 463 [aff 228 
Tll. 149, 81 NE 828]; Commercial Nat. 
Bank v, Gaukler, 165 Mich. 403, 1380 


Smith, 
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fendant. 


NW 655. 

Right of mortgagee to recover for 
taxes paid by him see supra § 618. 

85. Cal.—Jones v. Baxter, 51 Cal. 
AN5S8 9. 197 P61 

Conn.—Mix v. Hotchkiss, 14 Conn. 


oie 
Ill.—Buszin  v. 178 
Hol- 


Th. A. 519. 

Mich.—City Lumber Co. v. 
lands, 181 Mich. 531, 148 NW 361; 
Prybeski v. Piechoviak, 170 Mich. 
572, 136 NW 371. 

Nebr.—Sanford v. Lichtenberger, 
62 Nebr. 501, 87 NW 305. 

Wash.—Strandell v. 82 
Wash, 59, 143 P 442. : 

[a] Only the amount of insurance 
necessary to protect the property 
will be allowed plaintiff. City Lum- 


Martinowicz, 


Strand, 


ber Co. vy. Hollands, 181 Mich. 531, 
148 NW 361. 
[b] Evidence held insufficient to 


show payment of insurance pre- 
miums by mortgagee. Ruszin  v. 
Martinowicz, 178 Ill. A. 519. 

Right of mortgagee to reimburse- 
ment for payment of insurance pre- 
miums see supra § 627. 

86. Hood v. Clark, 141 Ala. 397, 
37,8 550. 

87. De Leuw v. Neely, 71 Ill. 473, 
475. 

‘It has never been held to be 
proper, so far aS we are advised, for 
the court to adjudge that taxes 
which may accrue after decree can 
be ascertained by the master, and 
paid out of the proceeds of the sale 
of the mortgaged premises. Such a 
decree would be manifestly unjust, 
and might subject the mortgagors to 
great hardships.” De Leuw v. Neely, 
supra. 

s8. Ark.—Crebbin v. Deloney, 175 
Ark. 59, 86 SW 829. 

Cal.—Higgins v. McDonald, 17 Cal. 


289. 
ji.—Hirsh v. Arnold, 318 Il. 28, 
148 NE 882; Haworth v. Huling, 87 


Tay 
265. 
Ind.—Milburn vy. Milburn, 143 Ind. 
187, 42 NE 611; Brake vy. Sparks, 117 
Ind. 89, 19 NE 719. 
Iowa.—Wilson Sewing Mach, Co. v. 
Rutledge, 60 Iowa 39, 14 NW 92. 
Mich.—Terry vy. Terry, 170 Mich. 
330, 186 NW 448; Abele v. McGuigan, 
78 Mich. 415, 44 NW 393. 
Minn.—Orr vy. Bennett, 135 Minn. 
4 ALR 1396; La 


443, 161 NW 165, 
Bank v. Thompson, 387 


Crosse Nat. 
Minn. 126, 33 NW 907. 
Mo.—Bobb v. Taylor, 184 SW 1028. 
Nev.—Hoppin v. Winnemucca First 
Nat. Bank, 25 Nev. 84, 56 P 1121, 
N. J.—Conover v. Grover, 31 N. J. 
Eq. 539; Hudnit v. Nash, 16 N. J. Eq. 
550; Woodruff'v. Depue, 14 N. J. Eq. 


18 

Y.—Guggenheimer v. Geiszler, 
81 Na. Y. 293; Moran v. Pinchot,: 176 
App. Div. 807, 163 NYS 833; Ameri- 
can Guild v. Damon, 107 App. Div. 
140, 94 NYS 985 [rev on other 
grounds 186 N. Y. 360, 78 NE 1081]. 


23; Long v. Coffman, 231 Ill. A. 


ere told Vv. Land, 15 Or. 442, 17 
P 

Ss. Caen sey. v. Busby, 69 S.C. 
261, 48 SH 5 

Wash. BEE v. Johnson, 20 


Wash. 497, 55 P 932. 
BEng. —Dodd vy. Lydall, 1 Hare 333, 
23 HngCh 3338, 66 Reprint 1060. 
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insured.’ However, payments for taxes which were 
not stipulated for in the mortgage cannot be added 
to the amount of the debt,8* nor is it proper to , 
include taxes which may accrue after the decree.®? 

[§ 1744] (f) Credits to Mortgagor or Other De- 
In making up the foreclosure decree, 
proper deductions should be made for partial pay- 
ments made by the mortgagor, besides giving him 
credit for anything transferred and accepted in part 
satisfaction of the mortgage or any legitimate offset 
or claim against the mortgagee,** and the same is 


Ont.—Lemon v. Lemon, 
36, 3 OntWR 734. 

But compare Cherry v. Home Bldg., 
ete., Assoc., 57 Ga. 361 (‘It is not the 
office of a rule absolute foreclosing a 
mortgage, to show expressly on its 
face, what particular credits were al- 
lowed in fixing the amount of the 
debt, more especially, where the 
credits are not mentioned in any of 
the pleadings’’). 

[a] Costs incurred in perfecting 
title will be allowed a vendee mort- 
gagor under a purchase-money mort- 
gage, where the mortgagee had war- 
ranted the validity of the title. 
Redrow v. Sparks, 76 N. J. Eq. 133, 
79 A 450. 

[b] Covenant by the mortgagee to 
pay all taxes and asgessments will be 
specifically enforced as a condition 
precedent to the foreclosure of the 
mortgage. Zabriskie v. Baudendistel, 
(N. J. Ch.)* 20 A’ 1638. 

[ec] Credit for deficiency in the 
amount of land conveyed to the 
mortgagor under a purchase-money 
mortgage will be allowed defendant 
by the foreclosure judgment. MHar- 
sey v. Busby, 69 S. C. 261, 48 SE 50. 

[d] Damages for breach of con- 
tract.—In a foreclosure suit by a 
vendor under a deed made, pursuant 
to a precedent contract, the provi- 
sions in the contract that the vendor 
repair the plumbing, heating, and 
lighting system will be made the 
basis for credits alfowed upon the 
vendor’s failure to perform his 
agreement with respect thereto. 
Goodspeed v. Nichols, 231 Mich. 308, 
204 NW 122. 

[e] Deduction for waste commit- 
ted by a mortgagee in possession will 
be allowed. McMichael v. Webster, 
54 N. J. Ea. 478, 35 A 663 [mod on 
other grounds 57 N. J. Eq. 295, 41 A 
714, 78 AmSR_ 630]; Shaeffer v. 
Chambers, 6 N. J. Eq. 548, 47 AmD 
211; McLeod v. Avey, 16 Ont. 365. 

{f{] Building association loan.— 
In a suit to foreclose a mortgage 
given to a building and loan associa- 
tion, it is proper to set off against 
the amount due under the mortgage 
any sum that may be due defendant 
on matured stock in the association 
held by him. Novak vy. Vypomony 
Spolek Bldg., ete., Assoc, 68 Ill. A. 
682 [aff 167 Tl. 264, 47 NE 579]. 

{[g] Expenses incurred in defend- 
ing a suit for ejectment brought by 
the mortgagee by reason of the en- 
croachment of defendant’s building 
upon the mortgaged premises will 
not be allowed in abatement of the 
amount of the debt. Ratkewicz v. 
Kara, 88 N. J. Eq. 201, 102 A 634. 

[hj] Improvements made without 
agreement.—Appellants who made 
some improvements on the mort- 
gaged premises without first obtain- 
ing a contract from the mortgagee or 
mortgagor for reimbursement have 
no rights which can be provided for 
in the foreclosure decree. Interna- 
tional Mortg. Bank. y. Eaton, 39 Cal. 
A. 39, 177 P 880. 

[i] Insurance proceeds collected 
by the mortgagee and turned over to 
the mortgagor to apply to the re- 
pairing of the premises as provided 


5 OntWR 


in the mortgage cannot be deducted 


from the principal debt. 


Krieger v. 
Schultz, 48 N. D. - 


274, 183 NW 1021. 


jo ee Sie a PR ee Se ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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true as to deductions and credits in favor of another 
defendant who has shown himself entitled to them.®® 

[§ 1745] (2) Provision for Sale of Mortgaged 
Premises—(a) In General. Where complainant 
prays for the sale of the mortgaged premises and 
shows himself entitled to such relief, the decree of 
foreclosure should contain an order for such a sale,®° 
substantially the same as under an execution at 
law,®! provided it appears that the land is legally 
chargeable with the debt,®? and that the debt has 


[i] Rate of exchange.—On fore- 
closure of a mortgage on land situ- 
ated in New York, given to secure the 
payment of a loan negotiated in a 
foreign country with a citizen of that 
country, no allowance can be made 
for the difference of exchange be- 
tween the two countries. Chapman 
v. Robertson, 6 Paige (N. Y.) 627, 31 
AmD 264 note. 

{k] Usury.—Where a mortgage 
was made to secure a debt drawing 
usurious interest, a decree on fore- 
closure for the full amount of the 
debt, without deducting the amount 
of the usury, is erroneous. MHarbi- 
son v. Houghton, 41 Ill. 522. 

89. U. S.—Canal Bank vy. Hudson, 
An U. S. 66,,4 SCt 303, 28 L. ed. 
Ill.—Johnson vy. Worthington, 8 Ill. 
A. 322. 

Iowa.—Boice v. Coffeen, 158 Iowa 
705, 188 NW 857. 

La.—McLellan v. Rosser, 4 La. A 
koreans) 286. 

Y.—Schwarz v. Alexander, 178 
Reve Div. 641, 165 NYS 491. 

Okl.—Katter v. Rodgers, 107 OKI. 
116, 230 P 500. 

[a] Defendant who advanced 
money for the purpose of securing a 
lien on the mortgaged premises will 
be credited with the amount due the 
lienor to whose rights he has become 
subrogated. Katter v. Rodgers, 107 
Okl. 116, 230 P 500. 

{b] Purchaser of the mortgaged 
premises who in good faith and with- 
out notice of the bringing of the 
foreclosure proceeding made im- 
provements on the land will be 
credited with the amount expended 
on such improvements. Canal Bank 
v. Hudson, 111 U. S. 66, 4 SCt 303, 
28 L. ed. 354. 

90. U. S.—Mercantile Trust Co. v. 
Tennessee Cent. R. Co., 294 Fed. 483. 

Ala.—Fry v. Merchants’ Ins. Co., 15 
Ala. 810. 

Ariz.—Bennett v. U. S. Land, etc., 
Co. 16 Aviz. 138,: L4deP T17, 

Ark.—Arkansas Nat. Bank v. 
Stuckey, 121 Ark. 302, 181 SW 913. 

Cal.—Thomas v. San Diego College 
Co; 211i> Cal< 1858; 243 7129654 
michael v. McGillivray, 57 Cal. 8. 

Del.—Real Est. Trust Co. v. Wil- 
mington, etc.,- Electric R. Co., 9 Del. 
Ch. 99, 77 A> 828. 

D. C.—Eastern Trust, etc, Co. v. 
American Ice Co., 14 App. 304, 17 
App, 422 [aff 188 U. 8. 626, 23 SCt 
432, 47 L. ed. 623]. 

r Fla.—Mitchell v. Maxwell, 2 Fla. 
594. 

Ga.—Watson y. Equitable Mortg. 
Co., 132 Ga. 154, 63 SE 912; Wofford 
v. Wyly, 72 Ga. 863; Dickerson v. 
Powell, 21 Ga. 148. 

11l.—Marshall v. Maury, 2 Ill. 231. 

Ind.—Buckinghouse v. Gregg, 19 
Ind. 401. 

Ind. T.—Griffin v. Smith, 5. Ind. T. 
89, 82 SW 684. 

Towa.—Gramer vy. Rebman, 9 Iowa 
114. 

Kan.—Ashmore v. McDonnell, 39 
Kan. 669, 18 P 821. 


Car- 


Ky.—Oldham v. Halley, 2° J. J. 
Marsh. 113. 
La.—Bonnafe v. Lane, 5 La. Ann. 


225; Trudeau v. Mather, 7 La. 554. 
Md.—Brooks v. Hays, 24 Md. 507; 
Black v. Carroll, 24 Md. 251. 
Mich.—Leach vy. Dolese, 186 Mich. 
695, 153 NW 47, ‘AnnCasl917A 1182; 
Redfield v. Reid, 148 Mich. 545, 112 


MORTGAGES 


NW 124. 


Miss.—Magruder: v. Hggleston, 41 


Miss. 284. 
Mo.—State v. Evans, 176 Mo. 310, 
75 Sw 914. 

Mont.—State v. Tullock, 68 Mont. 
268; 217 P 348. 

Nebr.—Clapp v. Maxwell, 13 Nebr. 
542, 14 NW 653. 
Cae Y.—Cromwell v. Hull, 97 N. Y. 

Ne C.' Norris v. Luther, ‘101 N. C. 
ree 8 SE 95. 

D.—Baker vy. Marsh, 1 N. D. 20, 

44 aw 662. 

Oh.— Wolf. v. Stout; 90h?) Dec: 
(Reprint) 231, 11 CincLBul 236. 

Okl.—Neil v. Union Nat. Bank, 72 
OkKl. 116, 178 P 659. 

Pa.—Guarantee Trust, etc., Co. v. 
Klein, 9 Kulp 499. 

Philippine.—Compania General de 
Tabacos v. Ganzon, 13 Philippine 481. 

S. C.—Citizens’ Bank v. Davis, 126 
S7iCn 17 52-11. 92S) 05 80% 

eee re ees v. Copley, 11 Heisk. 
332. 

Tex.—Bishop v. Jones, 28 Tex. 294. 


Va.—Smith v. Flint, 6 Gratt. (47 
Va.) 40 (recognizing rule). 

Wash.—Pennsylvania Mortg. Inv. 
Co. v. Gilbert, 13 Wash. 684, 43 P 


941, 45 P 43. 

Wis. acs alba pen Karner, 54 Wis. 591, 
12 NW 57. 

Alta.—Great West Permanent Loan 
Co. v. Jones, 8 Alta. L. 45, 7 West 
Wkly 767. 

N. B.—Empire Cream Separator Co. 
v. Frier, 45 N. B. 1, 36 DomLR 356. 


N. S.-Murdoch v. Belloni,.3 N. S. 
Dec: 532: 

Ont.—Graham. v. Davis, 2. Ch. 
Chamb, 24. 

Sask.—Excelsior L. Ins. Co. v. 


Prestmak,'1 Sask. L. 215, 8 WestLR 
780; McGregor v. Hemstreet, 5 Dom 
LR 301, 20 WestLR 642. 

fa] In scire facias proceedings 
the judgment is that the land de- 
scribed in the scire facias, or so 
much thereof as is necessary, be sold 
for the payment of a certain sum 
of money due on the mortgage in 
such scire facias described. ‘Wilson 
v. McCullough, 19 Pa. 77. 

[b] Necessity of awaiting mas- 
tex’s report.—Where the case is re- 
ferred to a master to take and state 
an account, it is error for the chan- 
cellor to make a final order for the 
sale of the property before the re- 
port of the master comes in and is 


confirmed. Graham y. King, 15 Ala. 
Hess 
{c] A stipulation in the mortgage 


to the effect that after default the 
mortgagee may procure a decree of 
a court of competent jurisdiction for 
the sale of the premises does not en- 
large, but simply declares, the right 
of the mortgagee to a judgment for 
the sale of the mortgaged property. 
Kenly v. Wierman, 18 Md. 302. 

{d] Ina vendor's. suit to foreclose 
his lien, the court may order a sale 
in satisfaction of the lien as on fore- 
closure of a mortgage, it deeming it 
the more equitable manner of grant- 
ing relief under the circumstances, 
although a judicial sale is not neces- 
sary to transfer title. Baldwin v. 
McDonald, 24 Wyo. 108,.156 P 27. 

[e] On opening strict foreclosure. 
—Where a nonresident mortgagor 
against whom a decree of strict fore- 
closure was rendered on default ob- 
tains leave to answer, and the prop- 
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not been paid;°? and this is independent of any per- 
sonal judgment for the amount of the debt, and is: 
the proper decree in cases where a personal judg- 
ment would not be legally correct.** 

[§ 1746] (b) Designation of Property or Inter- 
est To Be Sold. 
describe the premises to be sold.% 
should order the sale only of the title, right, or in- 
terest in the property held by the mortgagor at. 
the time of the execution of the mortgage,®® and 


The judgment or decree must 
The decree 


erty has meanwhile passed into the 
hands of purchasers who have made 
valuable improvements, and the land, 
on valuation, is found to be of 
greater value than the debt, if the 
mortgagor does not exercise his right 
to redeem, a sale should be decreed. 
Scott v. Milliken, 60 Ill. 108. 

{{] The fact that a rental of the 
land might satisfy the debt does not 
affect complainant’s right to a decree 
for the sale of the premises. Phipps 
v. Lopinsky, 97 W. Va. 457, 125 oe 
250; Lewis, etc., Co. v. Toney, 76 W. 
Va. 80, 85 ‘SE 30. 

{g] Where different mortgages on 
the same property are foreclosed in 
the same suit, successive sales need 
not be ordered, but a single direction 
for the sale of the premises in satis- 
faction of the various mortgages is 
sufficient. Du Pont De Nemours 
Powder Co. v. Virges, 94 Wash. 35, 
161 +P 8832 

[h] Where mortgaged property is 
condemned and appropriated to pub- 
lic use, and the compensation award- 
ed to the owner or mortgagor ex- 
ceeds the sum due on the mortgage, 
and is not paid, it is not proper on 
bill to foreclose to order a sale of the 
premises; in such case the sum due 
should be ordered paid out of the 
condemnation money. Colehour vy. 
State Sav. Inst., 90 Ill. 152. 


91. Ariz—Bennett v. U. S. Land; 
etc., Co., 16 Ariz. 138, 141 P 717. 

Ill.—Marshall v. Maury, 2. Ill. 231. 

Ind.—Buckinghouse v. Gregg, 19 
Ind. 401. 

Ky.—Oldham v. Halley, 2 J. J. 
Marsh. 113. 


Tex.—Bishop v. Jones, 28 Tex. 294. 
Sree generally Executions §§ 550— 

[a] Rule applied.— Under Ver- 
non’s Sayles Civ. St. Annot. (1914) 
art 2000, a judgment of foreclosure 
which did not provide for the issu- 
ance of an order of sale, or direct 
the sheriff to seize and sell the 
property as under execution, it ap- 
pearing that the land was never sold 
under the judgment, was held to be 
insufficient. Rudolph, v. Hively, 
(Tex. Civ. A.) 188 SW 721. 

92. Smith v. Flint, 6 Gratt, (47 
Va.) 40, 42. 

“A Court of.chancery ought not to 
direct the sale of land, for the pay- 
ment of a debt, unless the creditor 
asking the sale, shall shew that the 
land is legally chargeable in equity, 
for such payment.” Smith v. Flint, 6 
Gratt. (47 Va.) 40, 42. 

93. Hall v. Metcalfe, 114 Ky. 886, 
72 SW 18, 24 KyL 1660. 

$4. Winkleman v. Kiser, 27 Ill. 21; 
Ashmore vy. McDonnell, 39 Kan. 669, 
18 P 821; Citizens’ Bank vy. Davis, 126 
SsoCri 175, 11297SH) 580! 

[a] Where the mortgagor has sold 
his interest in the premises, the fact 
that he was not duly served with 
process does not invalidate the de- 
cree of sale, so long as a personal 
judgment is not rendered against 
him. Winkelman v. Kiser, 27 Ill. 21; 
Ashmore v. McDonnell, 39 Kan. 669, 
Be 821; Jones v. Lapham, 15 Kan. 
540. 

Propriety of rendering personal 
judgment see supra § 1732. 

95. Wilson v. McCullough, 19 Pa. 
77; and cases infra this section. 

$6. Cal—Schwartz v. Palm, 65 
. 54, 2 P 785; Kreichbaum v. Mel- 
ton, 49 Cal. 50; San Francisco v. 
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should not authorize or direct the sale of any 
premises or property owned by the mortgagor but 
not included in the mortgage;%? and in cases where 


it is so required by statute®® or 


of the particular case,®® the decree should not order 
the sale of the entire mortgaged property, but of 
so much thereof as may be necessary to satisfy the 


mortgage debt. 


Property described in mortgage. 
‘right to an order for the sale of the mortgaged 
premises as they are described in the mortgage,} 
unless the court can see that the description is of 
a character which cannot be rendered certain or 
But the fact that the rule absolute is 


definite.” 
confined to one or more separate 


embraced in the petition for foreclosure and the 
rule nisi, omitting others, will not vitiate the rule 


absolute.? 


Where part of the mortgage debt is not due, 


Lawton 122) Cal,« 5893) ’Marshalt v. 
Livermore Spring Water Co., 2 Cal. 
Unrep, ‘Cas..417, 5 P 101. 

Ky.—Quigley v. Beam, 137 Ky. 325, 
125 SW 727. A 

Mich.—Damm v. Damm, 91 Mich. 
424, 51 NW 1069. 

N. Y¥.—Keeler v. Keeler, 102 N. Y. 
30, 6 NE 678; Hart v. Wandle, 50 N. 
Wen cois 

N. D.—Baker v. Marsh, 1 N. D. 20, 
44 NW 662 

Oh-—Wolf. v. Stout 19 SOhve Dee 
(Reprint) 230, 11 CincLBul 236. 

Tex.—Castro v.-Illies, 22 Tex. 479, 
73 AmD 277. 

[a] Although land not owned by 
the mortgagor is embraced in the 
mortgage, it is properly excluded 
from the order of: sale. Castro v. 
Illies, 22 Tex. 479, 73 AmD 277. 

{b] Attachment on land.—Where 
an attachment is levied on land, and 
there is personal service on defend- 
ant, the court will not direct a sale 
of the property attached. Pennsyl- 
vania Mortg. Inv. Co. v. Gilbert, 13 
Wash. 684, 438 P 941, 45 P 43. 

{[c] Where a mortgage has been 
partially released, and the release 
has been forfeited for failure to per- 
form the condition subsequent, on 
which it was founded, a decree in 
foreclosure proceedings should direct 
that the land covered by the release 
should be sold after the other land 
covered by the mortgage. Barnes v. 
Southfield Beach R. Co., 136 App. Div. 
896, 120 NYS 616 [aff 65 Misc. 600, 
120 NYS 616, and aff 202 N. Y. 301, 
95 NE 691]. 

{d] Foreclosure by second mort- 
gagee.—On a bill by a second mort- 
gagee, nothing more than the equity 
of redemption mortgaged to him can 
be decreed to be sold, unless the first 
mortgagee comes in with his mort- 
gage and consents to a sale of the 
property for the satisfaction of both 
mortgages. Fisher v. Maxwell Inv. 
Co., 206 Ky. 24, 266 SW 902; Roll v. 
Smalley, 6 N. J. Eq. 464. 

{e] Harmless error.— Where a 
mortgage was executed by a married 
woman on lands acquired under a 
marriage settlement, without the 
concurrence of the trustee by whom 
the lands were held in trust, it is not 
error to direct a sale of the land it- 
self, instead of the interest of de- 
fendant therein, as only such interest 
will pass by the _ sale, although 
words of larger import be used. 
Norris v. Luther, 101 N. C. 196, 8 SH 


95. 
97. Cal.—Hibernia Sav., etc., 
v. Kain, 117 Cal. 478, 49 P 578. 
Tll.—Troutman v. Schaeffer, 31 Ill. 
82. See Boone v. Clark, 129 Tl. 466, 
21 NE 850, 5 LRA 276. 
Daniels, 1 


Iowa.—Wilkerson vy. 
Nebr.—Clapp v. Maxwell, 13 Nebr. 


Soc. 


Greene 179. 
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) 


the court cannot order a sale of the entire prem- 
ises for the satisfaction of the entire mortgage debt, 
thus in effect making part of the debt payable 
before it is due,* except in eases where the mort- 
gagee exercises his option to declare the whole debt 
due on a partial default;> but the decree may pre- 
serve the lien of the mortgage for the unpaid por- 


tion of the debt, or order that it shall stand as secu- 


Plaintiff has a 


parcels of land 


rity therefor, or grant the mortgagee leave to apply 
for supplementary decrees or orders of sale as suc- 
ceeding installments fall due.® 
rule have been allowed where the mortgage is inade- 
quate security and the mortgagor is insolvent,’ and 
also where the land is not susceptible of division ;° _ 
but in such cases the decree should permit the mort- 
gagor to redeem, before a sale, on payment of the 
amount immediately due, and the costs,® or if the 


Exceptions to the 


whole debt is to be satisfied by the sale, there 


542, ms NW 653. 

N. Y.—Clapp v. McCabe, 
379, 832 NYS 425 [aff 155 N. 
50 NE 274). 

[a] Personal property.—A general 
judgment for the aggregate of one 
chattel and two real estate mort- 
gages, and for the sale of both real 
and personal property, was errone- 
ous, since there was no lien on the 
personal property for the amount due 
on the real estate mortgages. Taylor 
v.. Ellenberger, 128 Cal. 411,. 60 P 
1034. 

[b] Riparian rights.—On foreclo- 
sure of a mortgage given by a ri- 
parian owner, covering the shore, and 
including the land under water in 
front of the upland, which was after- 
ward leased from the state by the 
vendee of such owner, and improved 
by filling below high-water mark, the 
rights of the mortgagee in the land 
that has thus been reclaimed should 
be defined before a sale is ordered. 
Point Breeze Ferry, etc., Co. v. Bra- 
gaw, 47 N. J. Hq. 298, 20 A 967. 

[c] Sale of franchise.—Defend- 
ants to a mortgage foreclosure can- 
not complain that a franchise, the 
sale of which is forbidden by stat- 
ute, but which was included in the 
mortgage, was directed to be sold, 
Since if such property were sold no 
title would pass, and they could sus- 
tain no harm therefrom. »Ukiah Bank 
v.| Reed, 131 Cal. 5975163 <P) 921:; 

98. See statutory provisions; and 
Treiber v. Shafer, 18 Iowa 29; Bar- 
bard v. Onderdonk, 98 N. Y. 158. 

99. Ala.—Fry v. Merchants’ 
Co., 15 Ala. 810. 

Ark.—Arkansas Nat. Bank Vv. 
Stuckey, 121 Ark. 302, 181 SW 913. 

Ill.—De Witt County Nat. Bank v. 
Mickelberry, 244 Ill. 77, 91 NE 86, 135 
AmSR 304; Chicago Title, ete., Co. v. 
Edens, 187 Ill. A. 238. 

Ind.—Shotts v. Boyd, 77 Ind. 223; 
Denny v. Graeter, 20 Ind. 20; Little 
v. Vance, 14 Ind. 19. 

Childs, 


Kan.—Kirby  v. 
639. 

N. Y.—Andrews v. O'Mahoney, 112 
N. Y. 567, 20 NE 3874; Livingston v. 
Mildrum, 19 ING YS 440; Delabigarre v. 
Bush. 2 Johns. 490; Brevoort v. 
Jackson, 1 Hdw. 447. See also Bern- 
hardt v. Lymburner, 85 N. Y. 172. 

N. D.—Scottish-American Mortg. 


84 Hun 
Y. 625, 


Ins. 


10 Kan. 


eee Reeve, 7) sN.w Di 99, 72. NiW 
1 : ? 

Tex.—Nelson v. Brown, (Civ. A.) 
111 SW 1106. 

Va.—Mayo v. Tomkies, 6 Munf. 
(20 Va.) 520, 


Alta.—The Great West Permanent 
Loan Co. v. Jones, 8 Alta. L. 45,7 
WestWkly 767. 

[a] Protection of homestead.— 
Arkansas Nat. Bank v. Stuckey, 121 
Ark. 302, 181 SW 913. 

[b] Protection of mechanic’s lien. 


should be a rebate of legal interest on the un- 


—Livingston v. Mildrum, 19 N. Y. 
440. 

[c] Mortgagee’s interest subject 
in part to that of assignee.—Where 
a mortgagee is entitled to enforce the 
mortgage as to payments made to the 
assignee under a forged assignment, 
but is estopped to assert a ciaim as 
to payments made subsequent to his 
discovery of the forgery, a part of 
the property which was sold subse- 
quent to the discovery will be sold on 
foreclosure only if the proceeds from 
the remaining portion are insufficient 
to pay the mortgagee’s enforceable 
claim. Nahe v. Mikkelsen, 108 Misc. 
378, 177 NYS 594. 

1. Russell v. Brown, 41 Ill. 183. 

2. Russell v. Brown, supra. 

3. Ledbetter v. McWilliams, 90 Ga, 
43, 15 SE 634 (the proper construc- 
tion of the proceeding, taken all to- 
gether, being that the mortgagee 
abandons his lien as to the parcels 
against which no judgment of fore- 
closure is entered). 

4. /Hunt: 4v.4/Dohrs, 139 %Cal.* S0z 
Hards v. Burton, 79 Ill. 504; Stafford 
v. Maus, 38 Iowa 133; Probasco v. 
tgs ey (NOT?-Ch.) 13 A 598. 

U. S.—Noonan v. Braley, 2 
Black 499, 17 L. ed. 278. 

Tl. —Guignon v. Union Trust Co., 
156 Ill. 135, 40 NE 556,- 47 AmSR 
186; Chillicothe Paper Co. v. Wheeler, 
68 Ill. A. 343. 

Ind.—Allen v. Parker, 11 Ind. 504. 
yon Y.—Malcolm vy. Allen, 49. 5NSP Ye 

Alta.—The Great West Permanent 
Loan Co. v. Jones, 8 Alta. L. 45, 7 
WestWkly 767. 

§ Lara of AAAS UNE! see supra 

U. S.—Cleming v. Soutter, 6 
Wall 747, 18 L. ed. 847; Pennsylvania 
R. Co. v. Allegheny Valley RE Cos 
48 Fed. 139. 

Ala.—Levert v. Redwood, 9 Port. 79. 

Cal.—Napa’ Bank vy. Godfrey, TT 
Cal. 612, 20 P 142; Allenberg v. Zel- 
lerbach, 65 Cal. 26, 2 P 726; Shores 
v. Scott River Water Cosel Cal. 626. 

Iowa.—Kilmer  v. Gallaher, 107 
Iowa 676, 78 NW 685; Burroughs io 
Ellis, 76 Iowa 649, 38 Nw 141. 

Md.— Wylie v. McMakin, 2 Md. Ch. 
413; Peyton v. Ayres, 2 Md. Ch. 64. 

N. Y:—BHlis vs Craig, 7 Johns. /Ch; 
7; Brinckerhoff v. Thallhimer, 2 
Johns. Ch. 486. 

Wash.—Naden v. Christopher, 67 
Wash. 578, 122 P 2. 

Wis.—Rice v.. Cribb; 12 Wisialiige 

Alta.—The Great West Permanent 
Loan Co. v. Jones, 8 Alta. L. 45, 
WestWkly 767. 

7. Suffern v. Johnson, 1 Paige (N. 
Y.) 450, 19 AmD 440. 

8. Tinsley v. Boykin, 46 Tex. 592. 

9. Grape Creek Coal Co. y. Farm- 
oe L. & T. Co., 63 Fed. 891, 12 CCA 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


5 1746-1747] 


4 matured part of the debt.!° 


Where the mortgage covers both real and per- 
sonal property, the decree may, if such a course is 
authorized by the statute,'! direct the sale of all 
of the property;!2 but in other cases the decree 
_ will not be invalid so far as it concerns the realty 
_ because it also erroneously includes personalty.1% 

[§ 1747] (c) Provision for Sale in Gross or by 
The decree should order 
the sale of the land in separate parcels, not as a 
whole, if such a course is required by the statute 
or prescribed by the terms of the mortgage." 
other cases, however, it generally rests within the 
discretion of the court whether to-order a sale of 
the land in gross or by parcels,!® or the court may 


Parcels—aa. In General. 


10. . Greenville Bldg., ete., Assoc. 
v. Wholey, 68 N. J. Hq. 92, 59 A 341; 
Gillmour v. Ford, (Tex.) 19 SW'442. 

11. See statutory provisions. 

12. San Francisco » Breweries v. 
Schurtz, 104 Cal. 420, 38 P 92; Fisher 
v. Maxwell Inv. Co., 206 Ky. 24, 266 
SW 902; Compania General de Ta- 
baecos v. Ganzon, 13 Philippine 481; 
py sake v. Karner, 54 Wis. 591, 12 NW 

7 


[a] Mortgage invalid as to per- 
sonalty.— Where a mortgage of land 
and the crop growing thereon was 
invalid as to the crop because not 
executed in the manner required by 
statute with reference to mortgages 
on such property, and the crop.was 
subsequently covered by a_ second 
mortgage given in good faith, the 
court, in proceedings to foreclose 
the first mortgage, should direct a 
separate sale of the crop and the ap- 
plication of the proceeds thereof on 
the second mortgage. Simpson v. 
Ferguson, 112 Cal. 180, 40 P 104, 44 
P 484, 58 AmSR 201. 

13. Lasselle v. Godfroy, 1 Blackf. 
(ind.) 297; Bernstein v. Hobelman, 70 
Md. 29, 16 A 374. 

14. U. S.—Sioux City Terminal R., 
etc.,. Co. .v...Trust, Coss of .aNerth 
America, 82 Fed. 124, 27 CCA 73 [aff 
173 U. S. 99, 19..SCt.,341,_43 1..,ed. 
628]; Swenson v. Halberg, 1 Fed. 444, 
1 McCrary 96. 


Cal.—Sonoma County Bank sv. 
Charles, 86 Cal. 322, 24 P 1019. 

Ind.—Piel v. Brayer, 30 Ind. 332, 
95 AmD 699. 

Iowa.—Malony Vv. Fortune, 14 
Iowa 417. 


Ky.—Hill v. Pettit, 66 SW 190, 23 
KyL 2004; Ficener v. Bott, 29 SW 
639, 16 KyL 519; McFarland v. Gar- 
nett, 8 SW 17, 10 KyL 91. 

Mich.—O’Connor v. Keenan, 132 
Mich. 646, 94 NW 186; Keyes v. Sher- 

wood, 71 Mich. 516, 39 NW 740; Durm 
Vv. Fish, 46 Mich. 312, 49 NW 429; 
Larzelere v. Starkweather, 38 Mich. 
96. 

Nebr.—Laughlin v. Schuyler, 1 
3 ERE 409. 

Y.—Dobbs v. Niebuhr, 15 Daly 
pee Ne NYS 415; Hemmer v. Hustace, 
14 NYCivProc 254 [aff 51 Hun 457, 
38 NYS 850]; Ogdensburgh Bank v. 
Arnold, 5 Paige 38. 

Oh.—Ohio Sav... Bank, ete; Coi. v. 
Strausz, 14..Oh. Cir: Ct. IN. S. 51,, 32 
On. Cirs Ct. 268: 


_ Tex.—Oppenheimer  v. Reed, 11 
Tex. Civ. A. 367, 32 SW 325. 

[a] Waiver of stipulation in 
mortgage.— A stipulation in the 
mortgage as to sale in gross is 


waived where parties assent to de- 
cree as to manner of sale. Equi- 
table Trust Co. v. Chicago, ete. R. 
Co., 314 Ill. 96, 145 NE 290. 

[b] A decree directing the sale of 
the entire premises does not prohibit 
a sale in parcels. De Forest v. Far- 
ley, 62 N. Y. 628. 

15. Ill.—Bozarth v. 128 
fll. 95, 21 NE 218. 

Ind.—Smith v. Pierce, 15 Ind. 210; 
Andrews v. Jones, 3 Blackf. 440; 
Shirkey v. Hanna, 3 Blackf. 403, 26 
AmD 426, 


Largent, 
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leave this matter to the judgment of the officer mak: 


In 


Iowa.—Severin y. Cole, 38 Iowa 463. 

Mich.—Anderson v. Smith, 108 
Mich. 69, 65 NW 615; Macomb. v. 
Prentis,-57 Mich. 225, 23 NW 1788; 
Vaughn v. Nims, 36 Mich. 297. 

Mont.—Elston, v. Hix, 67 Mont. 
294, 215) P6571. 

Nebr.—Omaha L. & TT. Co. v. 
Lynch, 90 NW 217; Kane v. Jonasen, 
55 Nebr. 757, 76 NW 441; Pierce v. 
Reed, 3 Nebr. (Unoff.) 874, 98 NW 154. 

N. C.—Montague. v. Raleigh Sav. 
Bank, 118 N. C. 283, 24 SE 6. 

S. C.—Ross v. Carroll, 33 S. C. 202, 
11 SE 760. 

N. S.—Murdoch v. Belloni, 3 N. S. 
Dec.-532. 

“It is the general rule approved by 
the California court, and sanctioned 
by this court... that in the absence 
of a controlling statute it is within 
the discretion of the trial court to 
direct the manner in which a sale 
under mortgage foreclosure shall be 
conducted.” Elston v. Hix, 67 Mont. 
294, 300, 215 P 657. 

[a] The discretion is confined to 
the court, and the option to sell in 
gross or in parcels should not be left 
to the master, but the latter must 
upon direction determine whether the 
land is susceptible of profitable di- 
vision. Walker v. Hallett, 1 Ala. 
3879, 392 (“the final decree is errone- 
ous, in leaving it eptional with the 
master, to sell a part or the whole 
of the property at his discretion. As 
has been already stated, the fact 
whether it was for the interest of 
the defendants, that the _ estate 
should be divided should have been 
ascertained by the report of the 
master. It is true, that there are 
cases in which a discretion must be 
confided to the master, in regard to 
the sale; and which if abused, can 
be remedied: when the sale is re- 
ported for confirmation, if so directed 
by the decree. But no farther dis- 
cretion should be given, than is abso- 
lutely necessary and for the interest 
of the parties’’). 

[b] Where the property is divis- 
ible, ordinarily a sale by parcels is 
the proper mode, and it is not un- 
usual, according to the circumstances 
of the case, to provide for an offer- 
ing both by parcels and in entirety, 
with a view to the most beneficial 
result to the _ parties. Equitable 
Trust iGo: eve (Chicazowsetes  RyCor 
314 Ill, 96,99, 145 NE 290. 

[c] Direction for sale in gross 
held proper.—Stockmeyer v. Tobin, 
139 U. Sicl76,. 14 (SCt 504" 85s 1u5 (ed. 
123; Homer v. Schonfeld, 84 Ala. 813, 
4,8. 105; Hopkins v.sWiard, 72. Cal. 
259, 13 P 687; Dates v. Winstanley, 
53 Ill. A. 623; Fisher v. Maxwell Inv. 
Co., 206 Ky. 24, 266 SW 902; Elston 
Ve Hix, 67 SMont. 294; 245." P65: 
Thomas v. Thomas, 44 Mont. 102, 119 
P 288, AnnCasi913B 616; Omaha 
First Nat. Bank v. Hunt, 101 Nebr. 
743, 165 NW 139; Hanscom v, Meyer, 
57 Nebr. 786, 78 NW 367, 73 AmSR 


544. 
Ala.—Cullum v. Batre, 2 Ala. 


16. 
415. 

Cal.—Bechtel v. Wier, 152 Cal. 443, 
93 P 75, 15 LRANS 549. 


ing the sale,1® although a sale by parcels should 
be ordered if there are infant defendants and such 
sale will be for their advantage,’ or if only a part 
of the mortgage debt is due at the time of the 
decree;!® and where the mortgage secures different 
debts separately charged on different parcels,!® or 
where separate mortgages on different lots are fore- 
closed at the same time,?° a sale of the property 
en masse should not be ordered. 
Request for sale in parcels. 
is not for the benefit of complainant, and, in order 
to procure a direction therefor, he need not ask 
for it,24 but a sale by parcels will not be decreed 
unless defendant, for whose interest the division is 


A sale by parcels 


19 Ind. 


Md.—Thomas v. Fewster, 95 Md. 
446, 52 A 750; Hughes v. Riggs, 84 
Md. 502, 36 A 269. . 

Miss.—Magruder vy. Bggleston, 41 
Miss. 284. 

Nebr.—Kane v. Jonasen, 55 Nebr. 
757, 76 NW 441. 

Pa.—Guarantee Trust, etc., 
Klein, 9 Kulp 499. 

S. C.—Barnwell v. Marion, 60 S. C. 
314, 38 SH 593; Kaminsky v. Trant- 
ham, 45 S. C.. 393, 238 SH 132. 


Ind.—Patton y. Stewart, 
33 


Co: Vv. 


17. Walker v. Mobile Bank, 6 Ala. 
452; Walker v. Hallett, 1 Alas 379; 
Merchants Ins. Co. v. Hinman, 3 


AbbPr (N. Y.) 455; Mills v. Dennis, 
3 Johns: Ch, GN. -Y.) 367; Grahameive 
Davis, 2 Ch, Chamb. (Ont.) 24; Law- 
rason v. Fitzgerald, 9) Grant Ch, 
(Ont.) 871; Upper Canada Bank vy. 
Scott, 6 Grant Ch. (Ont.) 451. 

Le. U. S.—Black v. Reno, 59 Fed. 
OL. 

Ill.— Blazey v. Delius, 74 Ill, 299. 

Ind.—Benton v. Wood, 17 Ind. 260; 
Beauchamp v. Leagan, 14 Ind. 401; 
Harris v. Makepeace, 13 Ind. 560; 
Cubberly. «wv. 4) Wine; ud3i~ dnd. 43536 
Walker v. ‘Sellers, 11 Ind. 376; 
Greenman v. Pattison, 8 Blackf. 465. 

Miss.—James v. Fisk, 17 Miss. 144, 
47 AmR 111. 

N. J.—Probasco v. Vaneppes, (Ch.) 
L3nAcm 598;7 Americannidugy etes ins., 
ete., Co. v. Ryerson, 6 N. J. Eq. 9. 

Wis.—Hiles v. Brooks, 105 Wis. 
256, 81 NW 422. 

19. U; S.—Wabash, etc., R. Co. v. 
Centrally ‘Drust. 4Co.77 722 Ped, 138; 
Campbell v. Texas, Eten wh Coset 
F. Cas. No. 2,369, 2 Woods 263. 

Se ae Seee v. Kincaid, 48 Ill. A. 

Ky.—Doty v. Berea College, 15 SW 
1063, 16 SW 268, 12 KyL 964. 

Mich.—McIntyre v. Wyckoff, 119 
Mich. 557, 78 NW 654, 

N. Y.—Barnes vy. Stoughton, 10 Hun 
14. 


20. Cal.—Home Loan Association 


v. Wilkins, 66 Cal. 9, 4 P 697. 
Ida.—Strode v. Miller, 7 Ida. 16, 
59 P 893. 
Ill.—Snow v. Haberer, 


170M TE haw 
265; Bailey v. Green, 68 Ill. A. 632; 
Brown v. Kennicott, 30 Ill. A. 89. 

Minn.—Hull v. King, 38 Minn. 349, 
37 NW 792. 

N. J.—Pancoast v. Duval, 26 N. J. 
Eq. 445. 

S. C—Ross v. Carroli, 33 S. C. 202, 
11 SE 760. 

W. Va.—Hurxthal v. Hurxthal, 45 
W. Va. 584, 32 SE 237. 

21. Blston Vo, Bix) sb Monts! 29/4; 
300, 215 P 657; Cord v. Southwell, 15 
Wis. 211. 

“The prayer of the complaint in 
this instance is that the mortgaged 
premises be sold according to law, 
and the relief awarded did not exceed 
that demand. The order that the 
property be sold in one parcel was 
directed to the officer who was to 
make the sale, and it was competent 
for the court to give such direction 
without a foundation having been 
laid therefor in the pleadings.” Els- 
ton vy. Hix, supra. 
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made, brings his equities to the notice of the 
court ;?2 and it is sufficient reason for refusing such 
a direction that the property is not shown to be 
susceptible of advantageous division,?* or that it 
does not appear to be worth any more than the 


amount of the mortgage debt.** 


[§ 1748] bb. Directions as to Order of Sale by 
Where the foreclosure decree orders the 
sale of the mortgaged premises by parcels,?> it 
should give specifie directions as to the order in 
which the parcels are to be sold,?* decreeing a sale 
in the inverse order of the alienation of the par- 
cels, where such order will best serve the interests 


Parcels. 


of all the parties.?7 
[§ 1749] 


22. Ala.—Homer v. Schonfeld, 84 
Ala. 313, 4 S 105. 

Cal.—San - Luis Obispo County 
Bank v. Goldtree, 129 Cal. 160, 61 P 
785; Connick v. Hill, 127 Cal. 162, 59 
P 832; Hopkins v. Wiard, 72 Cal. 259, 
13 P 687. 

Ind.—Kelley v., Canary, 129 Ind. 
460, 29 NE 11. 

Kan.—Gueda Springs Town, etc., 
He v. Lombard, 57 Kan. 625, 47 P 

Mont.—Elston v. 67 Mont. 
294, 215 P’657. 

N. J.—-Guarantee Trust, ete., Co. v. 
Jenkins, 40 N. J. Eq. 451, 2 A 138. 

“Tf the defendants desired. the 
property sold in separate parcels they 
Should have proceeded to that end. 
... If any defendant had any inter- 
est in any of the lands described in 
the complaint that was not covered 
by the mortgage, or if he had any 
equity that he desired to have pro- 
tected, he might have presented the 
matter to the trial court in a proper 
manner. It does not appear that he 
presented any such matter to that 
court in any manner; and he cannot 
now be heard to complain.” San 
Luis Obispo County Bank vy. Gold- 
Bee 129 Cal.'160, 163, 164;'61 P 785. 

23. U. S.—Shepherd Vv: Pepper, 133 
U.S. 626, 10 SCt 438, 33 L. ed. 706; 
Hill v. Farmers, etc., Nat. Bank, 97 
Ws S645 0524 el: ed. 1051; Central 
Trust Co. v. U. S. Rolling-Stock Co., 
56 Fed. 5. 

Ind.—Firestone v. Klick, 67 Ind. 
309; Walker v. Sellers, 11 Ind. 376. 

Ky.—Harris v. Louisville Trust 
Co., 181 Ky. 659, 205 SW 772; Salyer 
v. Union Bank, 149 Ky. 847, 150 
Sw 14; Burge v. Chestnut, 121 SW 
989; Rowlett v. Harris, 90 SW 562, 28 


IS Be.) 


KyL 780; Jones y. Louisville Sav., 
etc., Co., 58 SW 534, 22 KyL 570. 

Md.—Johnson y. Hambleton, 52 
Md. 378. 

N. J.—Parkhurst v. Cory, 11 N. J. 
Eq. 233. 

N. Y.—Dobbs vy. Niebuhr, 15 Daly 
52, 3 NYS 415. 

Wis.—Stewart v. Nettleton, 13 


Wis. 465. 
24. Watts v. Palmer, 4 Ind. 575; 
Phillips v. Ricards, 3 Ind. 401; Mal- 


lory v. Patterson, 63 Nebr. 429, 88 
NW 686; Gregory v. Campbell, 16 
How Pricn.-Y¥.) 417. 

25. See supra § 1747. 

26. Ark.—Byers v. Fowler, 14 
Ark. 86. 


Cal.—Raun v. Reynolds, 11 Cal. 14. 

Ill.—Chicago, etc., R. Land Co, v. 
Peck, 112 Ill. 408; Hards v. Burton, 
79 Ill. 504; Iglehart v. Crane, 42 Ill. 
261; Nix v. Thackaberry, 145 Ill. A, 
75 [aff 240 Ill. 352, 88 NE 811]. 

Ind.—Smith v. Sparks, 162 Ind. 
270, 70 NE 253; Cissna v. Haines, 18 
Ind, 496; Brugh v. Darst, 16 Ind. 79. 


(d) Direction for Appraisement of 
Property. Where an appraisement of the property 
to be sold on foreclosure is required by statute as a 
preliminary to the sale,2* the decree should specifi- 
cally order such appraisement to be made,*® unless 
the benefit of the statute is waived in the mortgage, 
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[§§ 1747-1751 


in which ease such provision may be omitted.®° 
[§ 1750] (e) Directions as to Notice, Time, and 


The decree of foreclosure should 


give specific directions as to the notice of the sale 
on foreclosure,*t including the place where such 


notice must be given,*? and the length of the no- 


tice.?3 


Where the mortgage contains a provision 
as to such matters, the decree should follow its 
terms;*4 otherwise, and in the absence of a con- 
trolling statute,?® the regulation as to these matters 
rests within the diseretion of the court.*® 
decree likewise will ordinarily specify the time and 
place for the execution of the foreclosure sale,* 


The 


although it is competent for the court to leave these 


tions of Sale. 


premises are to 


70 Kan. 

Mich.—Butters  v. 153 
Mich. 153, 117 NW 208. 

Nebr.—Bradfield v. Sewall, 58 Nebr. 
637, 79 NW 615. 

N. J.—Foster  v. 
Bank, 34 N. J. Eq. 48. 

N. 


Kan.—Greene v. 
I3ETBUP 4163 


Healy, 
Butters, 


Rahway. Union 


Y.—Nahe v. Mikkelsen, 108 
Mise. 378, 177 NYS 594; Citizens’ 
Permanent Sav., ete., Assoc. Vv. 


Rampe, 116 NYS 597; Knickerbacker 
v. Eggleston, 3 HowPr 130; Rath- 
bone v. Clark, 9 Paige 648. 

Ss. C.—Norton v. Lewis, 3 S. C.‘25. 

Wash.—Black v. Suydam, 81 Wash. 
279, 142 P 700, AnnCas1916D 1118. 

Wis.—Warren v. Foreman, 19 Wis. 
35; Ogden v. Glidden, 9 Wis. 46. 

N. S.—Collins v. Cunningham, 21 
Can#=S: Cr 339. 

Ont.—Perkins v. 11 
Grant Ch. 488. 

Rules controlling order of sale of 
mortgaged premises on foreclosure 


Vanderlip, 


see infra §§ 1827-1830. 
7 27. Ill.—lIglehart v. Crane, 42 Ill. 
61. 


Ind.—Day v. Patterson, 18 Ind. 114. 


Mich.—Payne v. Avery, 21 Mich. 
ae Ireland v. Woolman, 15 Mich. 
Nebr.— Bradfield v. Sewall, 58 


Nebr. 687, 79 NW 615; Hanscom v. 
Meyer, 57 Nebr. 786, 78 NW 3867, 73 


AmSR 544. 
N.._ J.—Shinnen v. Klein, 82 N. J. 
61 


Eq. ae 88 A 172. 

N. Y.—Quackenbush v. O’Hare, 
Hun 388, 16 NYS 33 [aff 129 N. Y. 
485, 29 NE 958]; New York L. Ins., 
etc., 

Rathbone v. Clark, 9 Paige 648. 

N. §.—Collins v. Cunningham, 21 
Can S Co 139. 

Ont.—McCowan v. Toronto, 7 Ont 
WN 815. 

Inverse order of alienation rule see 
infra § 1830. 

28. See statutory provisions; 
infra § 1804. 


and 


29. Cummings v. Burleson, 78 Ill. 
281; Pierce v. Butters, 21 Kan. 124; 
Quigley v. Beam, 1387 Ky. ' 325, 125 
SW 727. 

30. Howe v. Dibble, 45. Ind. 120; 
Culph v. Phillips, 17 Ind. 209; Nor- 
throp'v: Cooper, 23 Kan. 432. 

31. Ark.—Johnson v. Meyer, 54 
Ark. 437, 16 SW 121; Sessions’ v. 
Peay, 23 Ark. 39. 

Til—Moore v. Titman, 38 Ill. 358. 
ace v. Murrell, 3 Dana 

Mich.—Ireland v. Woolman, 15 
Mich. 253. 
is akan Mm von v. Scanlin, 87 N. 

WwW. Va.—Abney-Barnes’ Co. Vv. 


Davy-Pocahontas Coal Co., 83 W. Va. 
292, 98 SE 298. 
of 


[al Sufficiency directions.— 


Conve Milnorinl Barby Ch.* 353% 


tatters to the discretion of the master appointed 
to make the sale.*§ 

[§ ses (f) Directions as to Terms and Condi- 
The decree of foreclosure should fix 
the terms and conditions upon which the mortgaged 


be sold,?® following the provisions 


Where the practice in the state as to 
notices of sales under foreclosure 
and execution has been uniform, a 
decree directing notice of a foreclo- 
sure sale to be given “according to 
the course and practice of the court” 
is sufficiently clear to be valid, al- 
though neither the statutes nor the 
rules prescribe the length of notice. 
Ireland v. Woolman, 15 Mich. 2538. 

Requisites of notice see infra §% 
1813-1819. 

32. Campbell v. Johnston, 4 Dana. 
CK ye)? 1a: 

33. Crosby v. Kiest, 135 Ill. 458) 
26 NE 589; Moore v. Vitman, 33 Ill. 
358; Harlan v. Murrell, 3 Dana a 
180; Nimrock v. Seanlin, ST INA ee 
119; Abney-Barnes Co. v. Davy- 
Pocahontas Coal Co., 83 W. Va. 292,. 
98 SH 298. 

24. Campbell v. Johnston, 4 Dana 
(Ky.) 177; Abney-Barnes Co. vz 
Davy-Pocahontas Coal Co., 83 W. Va. 
292, 98 SE 298. 

[a] The provisions of a power of 
sale in the mortgage, relating to the 
notice necessary for the exercise of 
the power, are not applicable to the 
case of a sale on foreclosure. John- 
son v. Meyer, 54 Ark: 437, 16 SW 


121% 

35. See statutory provisions. : 

36. Ark.—Sessions v. Peay, 238. 
ATK 39. 

Ill.— Crosby v. Kiest, 135 Ill. 458, 
26 NE 589. 

Ky.—Harlan v. Murrell, 3 Dana 
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N. C.—Nimrock v. Sceanlin, 87 Nu 
(Shag as 

W. Va.—Abney-Barnes Co. v. Davy-- 
Pocahontas Coal Co., 88 W. Va. 292,. 
98 SE 298 

37. Blandin v. Wade, 20 Kan. 2515. 
Gray v. Federal Bank, 83 Mich. 365, 
47 NW 221; Haines v. Taylor, 3 How: 
Pre GNnsY¥.) (206: 


38. Old Colony Trust Co. v. Great 
White Spirit Co., 181 Mass. 413, 63 
NE 945. 


39. Ark.—Worsham vy. 
34 Ark. 55. 

Cal.—Farle v. Sunnyside Land COs: 
150 Cal. 214, 88 P 920. 

Del. —Real Est. Trust ‘Co. v.~ Wil— 
mington, etc., Electric R. Co., 9 Del. 
Ch. 99, 77 A 828, 

Ga.—-Western Union Tel. Co. v.-. 
Deo ey ete., ‘Cox, “164° Ga. 229° 9114) Say 


Freeman, 


Sina. T.—Griffin vy. Smith, 5 Ind. T. 
89, 82 Sw 684. 

Towa. —Sanxey v. Iowa City Glass 
Soe 63 Iowa 707, 17 NW 429. 

ae Sak v. Beam, 187 Ky.'325,. 

125 SW 7 

Ma~ Ing, vy, Cromwell, 4 Md. 81. 

N. Y.—Rhoades v. Card, 16 App. 
Div. 261, 44 NYS 621. 

N. C.-McLarty v. Urquhart, 153- 
N. C. 339, 69 SE 245. 


ES ee EE a Se es Se es ie 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1751-1754] 


_ of the mortgage in this respect,*® or in the absence 
of a provision in the mortgage, fixing such terms 
and conditions as may seem “best. to the court in the 
Thus the decree may 
provide that the sale shall be for cash,*2 or that the 
amount of the bid may be paid in the bonds se- 
-eured by the mortgage;** and provision may be 
made that the mortgagee may bid, although without 
such provision he could not do so.‘4 

[§ 1752] (g) Direction for Return of Report of 
Where a confirmation of the sale on foreclo- 
sure is a prerequisite to the vesting of the title to 
the premises in the purchasers,*® the decree must 
direct the return of the report of sale for its con- 
_firmation;4° but in other cases the decree may order 
the making of the deed or certificate of sale to the 
_purchaser without such direction.‘ 

[§ 1753] (3) Provision for Transfer of Title un- 
In the case of a strict fore- 


exercise of its discretion.*! 


Sale. 


der Strict Foreclosure. 


“ate 7) eign ae v. Copley, 11 Heisk. 

Va.—Fultz v. Davis, 26 Gratt. (67 
Va.) 9038. 

W. Va.—Washington Nat. Bldg., 
etc., Assoc. v.. Westfall, 55 W. Va. 
305, 47 SH 74. 

Terms and conditions of sale see 
infra § 1831. 

49. Worsham v. Freeman, 34 Ark. 
55; Fultz v. Davis, 26 Gratt. (67 Va.) 
903; Barbour v. Tompkins, 31 W. Va. 
410, 7 SE 1. 

4l. Sessions v. Peay, 23 Ark. 39, 
42; Harle v. Sunnyside Land Co., 150 
Oak 214° 88 P' 920; ‘Real’ Hst. Trust 
Co. v. Wilmington, etc., Electric R. 


Co., 9 Del. Ch. 99, 77 A 828; Rhoades 
v. Card, 16 App. Div. 261, 44 NYS 
621. 


“Tf not restricted by Statute, it is 
within the power of the chancellor to 
prescribe, by the decree, the . 
terms and mode of sale; and the 
varying circumstances of cases ren- 
der it necessary that he should be 
invested with discretion in these 
matters, in order to prevent the sac- 
rifice of property, and to promote ad- 
vantageous sales.” Sessions v. Peay, 
supra. 

[a] Restrictions on use of prop- 
erty.—A mortgagor may, as against 
a subsequent grantee of the mort- 
gaged premises, have the foreclosure 
sale made subject to restrictions 
against nuisances, imposed after the 
execution of the mortgage but be- 
fore the sale. Rhoades v. Card, 16 
App. Div. 261, 44 NYS 621. 

42. Ark.—De Yampert v. Manley, 
127 Ark. 153, 191 SW 905. 

Ky.—Pool v. Young, 7 T. B. Mon. 
587. 

Mad. aes, v. Cromwell, 4 Md. 31. 

N. C.—McLarty v. Urauhart, 153 
N. GC. 339, 69 SE 245. 


Tenn.—Hodges v. Copley, 11 Heisk. 
332. 
Ww. Va.—Abney-Barnes Co. 


Davy-Pocahontas Coal Co., 83 W. va. 
292, 98 SE .298; Lewis, ety, Co. ‘v. 
Toney, 76 W. Va. 80, 85 SH 

43. U. S.—Farmers’ L. & on Comv: 
Green Bay, etc., R. Co., 6 Fed. 100, 10 
Biss. 

Del.—Real Est. Trust Co. v. Wil- 


mington, etc., Electric R. Co., 9 Del. 
oe Ch. 99; 77 A 828. 
‘ Ga._-Western Union Tel. Co. v. 


Brown, etc., Co., 154 Ga. 229, 114 SE 
36. 

Iowa.—Sanxey v. Iowa City Glass 
Co., 63 Iowa 707, 17 NW 429. 

Ky.—Quigley y. Beam, 137 Ky. 325, 
125 SW 727. 

N. Os apt cn v. Shuster, 3 AbbN 
"Cas 7 


erate ‘Security for deferred pay- 
ments.—In decreeing foreclosure 
against infant defendants, the court 
may, on the application of their 
guardian, direct that the sale shall 
be for so much cash as will cover 
“the amount due, with costs and ex- 
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closure*® the decree should provide that the legal 
title to the mortgaged premises be vested in the 
mortgagee upon a default in the payment of the 
mortgage indebtedness within the prescribed time,*® 
and, where necessary, the decree should give direc- 
tions for the transfer of the title upon such de- 
fault,°° although under the usual form of a decree 
of strict foreclosure as framed by the courts in this 
country®! it is unnecessary to enter a supplemental 
order transferring the property from one party to 
the other,°? but the decree itself is the final order and 
effects that result.5% 

[§ 1754] (4) Provision for Transfer of Possession. 
When a strict foreclosure is ordered,** it is proper 
to inelude an order requiring the mortgagor to sur- 
render possession to the mortgagee, if the debt is not 


paid by the appointed time, or providing that the 


penses, and, at the purchaser’s op- 
tion, a bond and mortgage for the 
residue of the bid. Brush v. Shus- 
ter, 3 AbbNCas’ GN. Y.)) 73. 

44. Koerner v. Gauss, 57 Ill A. 
teh Bennett v. Austin, 81 N. Y. 308, 
32 


“phe provision in the judgment of 
foreclosure, authorizing any party to 
bid at the sale, is relied upon by the 
appellant’s counsel. Such a provi- 
sion is common in all decrees in a 
foreclosure suit, and is usually in- 
serted to enable the plaintiff more 
particularly to bid at the sale, or to 
avoid the effect of supposed techni- 
cal rule, that.a party to the suit 
cannot be a purchaser under the de- 
cree therein without special permis- 


sion.” Bennett v. Austin, supra. 

45. See infra § 1848. 

46. Mebane v. Mebane, 80 N. C. 
2 

47. Cullum vy. Batre, 2 Ala. 415: 


Mussina v. Bartlett, 8 Port. (Ala.) 
277; State v. Evans, 176 Mo. 310, 75 
SW 914; Walker v. Jarvis, 16 Wis. 
28. 
48. See supra § 1509. 
Effect of: 
Decree of foreclosure see infra 
§ be 
Strict foreclosure see supra §§ 1111- 
WELT 
49. 


Co., 99 U. S. 334, 25 L. ed. 394. 

Cal.—Wienke v. Smith, 179 Cal. 
220,176 P 42. 

CGonn.—Gates v. Boston, ete., Air- 
Line R.. Co., 53 Conn. 333,:5 A 695; 
Griswold v. Mather, 5 Conn. 435; 
Cannon v. Hallet, 2 Root 29. 

Del.—Malsberger v. Parsons, 11 


Del. Ch. 249, 100 A 786. 
Ill.—Ellis v. Leek, 127 Ill. 
NE 218, 3 LRA 259; Mulvey v. 


60, 20 
Gib- 


bons, 87 Ill. 367; Bissell v. Chicago 
Marine Co., 55 Ill. 165; Farrell v. 
Parlier, 50 Ill... 274; Johnson vy. 


Donnell, 15 Ill. 
190 Ill. A. 392. 

Minn.—Blanchard v. Hoffman, 154 
Minn. 525, 192 NW 352. 

N. J.—Shepard v. Barrett, 84 N. J. 
Eq. 408, 93. A 852; Donovan v. Smith, 
(Ch.) 88 A 167. 

N. Y.—Moulton v. Cornish, 138 N. 
Y. 133, 33 NE 842, 20 LRA 370. 

Vt.—Roberts v. W. H. Hughes Co., 
86 Vt. 460, 85 A 982. 

Eng.—Hastings Corp. v. lLetton, 
[1908] 1K. B. 378, 13 AnnCas 574, 
8 BRC 617; In re Albert Road, 
(1916] 1 Ch. 289; Lees v. Fisher, 22 
Ch. D. 283; Lloyds Bank v. Colston, 
106 L. T. Rep. N. S. 420; Wiseman 
v. Westland, 1 Y. & J. 117, 148 Re- 
print ee 

B. C.—Mahrer v. Fechner, 27 B.C. 
545. 


[a] In Quebec a judgment en dec- 
laration d’hypotheque may condemn 
the surrender of the property that it 
may be judicially sold to satisfy the 
judgment, unless defendant prefers 


97; Barnes v. Ward, 


‘U. S.—Sage v. Iowa Cent. R.|}. 


mortgagee be put into immediate possession, if pos- 


to pay plaintiff the amount of the 
judgment, and upon default of sur- 
rendering the property within a 
period fixed by the court, he shall 
pay the full amount of the claim. 
Dubuezv.) Kidston,wi6) Cani7S: 26> S57 
(construing Code Civ. Proce. art 2075). 

{[b] A contract of sale may be 
foreclosed by a decree of strict fore- 
closure. Baldwin v. McDonald, 24 
Wiyoe® LOS) CLs 6 ABP ats 

50. Wienke v. Smith, 179 Cal. 220, 
176 P 42; Malsberger v. Parsons, 11 
Del. Ch. 249, 252, 100 A 786; Blanch- 
ard v. Hoffman, 154 Minn. 525, 192 
NW 352; Moulton v. Cornish, 138 N. 
Yar Loss 33 NB 842, 20 LRA 370 [rev 
61 Hun 438, 21 NYCivProe 343, 16 
NYS 267]; Brainard vy. Cooper, 10 
WHiye 356. 

“There may be cases.when a sale 
is not suitable relief, and the mort- 
gagee may need to acquire a transfer 
of the legal title as well as a fore- 
closure of any equity of redemption, 
and in such cases the decree could 
provide such relief by requiring the 
mortgagor to convey, or by appoint- 
ing a trustee to convey, the legal 
title.” Malsberger v. Parsons, supra. 

51. Ellis v. Leek, 127 Ill. 60, 20 NE 
218, 3 LRA. 259; Atkinson v. Hall, 2 
Bland (Md.) 371 note x (approved 
forms). 

52. Ellis v. Leek, 127 Ill. 60, 20 
NE 218, 3 LRA 259; Mulvey v. Gib- 
bons, 87 I. 3675 Atkinson v. Hall, 2 
Bland (Md.) 371 ‘note x. 

53. Ellis v. Leek, 127 Tll. 60, 66, 
20 NE 218, 3 LRA 359 (“The decree 
before us is a final decree, and ex- 
pressly provides, that in default of 
payment ‘all the right, title and in- 
terest, both legal and equitable, of 
said defendants in and to said prem- 
ises, and every part thereof, shall be 
and become vested, absolutely and 
forever, unconditionally, in the said 
complainant.’ Although courts of 
chancery, in this State, are governed 
by the same practice as courts of 
chancery in England, or by rules and 
regulations consistent with such 
practice, we are unable to see where- 
in the practice here adopted is so in- 
consistent with that in England, as 
laid down by authors on ‘chancery 
practice, as that it should be con- 
demned. Under the one practice the 
title is vested in the complainant by 
an order in the. decree; under the 
other, by a final order made subse- 
quently. When the practice is once 
established and understood, the 
rights of the defendant are as well 
protected by one mode of procedure 
as the other. That the decree in 
question is in conformity with the 
practice in this State, as understood 
by courts and the profession, we have 
no doubt; and to unsettle that prac- 
tice now, would be productive of no 
good, but might be attended with 
evil results’’). 

54. See supra § 1509. 
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session is being wrongfully withheld from him.®> t court after judgment to order such surplus paid 


If foreclosure by sale is decreed,®® it is unnecessary 
for the decree to make any order as to the pos- 
session between the date of the decree and the time 
of the sale,°’? as the decree does not affect the right 
of possession fixed by the law;°® but the decree 


may properly contain a direction 


purchaser at the sale into possession,®® although it 
should not order a transfer of possession before 
the time allowed by statute for redemption after 


the sale.®® 


[§ 1755] (5) Provision for Disposition of Pro- 
The decree of foreclosure should 
direct the manner in which the proceeds of the sale 
of the mortgaged premises are to be applied,®! but 
the omission of a direction as to the distribution 
of the surplus proceeds will not necessarily in- 
validate the decree,®* as it is competent for the 


ceeds of Sale. 


55. Conn.—Downey v. Moriarty, 81 
Conn. 442, 71 A 581. See Sperry v: 
Butler, 75 Conn. 369, 53 A 899. 

Tll.—Belleville Sav. Bank v. Reis, 
136 Ill. 242, 26 NE 646; Lloyd v. 
Karnes, 45 Ill. 62. 

Iowa.—Martin v. 
240. 

Wis.—Buswell v. Peterson, 41 Wis. 


82. 
Wyo.—Baldwin v. McDonald, 24 
EPS Oi}. 2cChs 


Wyo. 108, 109, 156 P 27. 

Bng.—Thynne v. Sarl, 

79; Manchester, etc., Bank v. Parkin- 
son, 60 L. T. Rep. N. S. 258; William- 
son v. Burrage, 56 L. T. Rep. N. S. 
702. 

Sask.—Foncier v. Lindsay-Walker 
Co., 12 Sask. L. 335, 48 DomLR 143, 
[1919] 2 WestWkly 925. 

“In a vendor’s suit to foreclose as 
a mortgage the contract of sale, 
judgment that the title in and to the 
land was forever quieted in the plain- 
tiff, that the defendants were for- 
ever foreclosed from any right, title, 
or interest in the land, and ordering 
that plaintiff have immediate posses- 
sion, and that a writ of possession 
issue to him therefor, was not a 
judgment, quieting title, but one 
based upon equitable principles, 
foreclosing the right and equity of 
defendants in the land, awarding 
possession as an ancillary equitable 
remedy to enforce the decree of fore- 
closure, proper in the ordinary fore- 
closure proceedings.” Baldwin v. 
McDonald, supra. 

[a] Where the mortgage is void, 
and plaintiff claims as original own- 
er, delivery of possession will not be 


Jones, 15 Iowa 


ordered. Clark v. Hagar, 22 Can. 
SC 5107 

56. See supra § 1511. 

57. Gilman v. Illinois, Tel. 


eiC;, 
Corwod, Wasa 603235 Le -edy 405. 

58. Right of possession after de- 
fault see supra § 577. 

59. Ark.—Planters’ Mercantile Co. 
v. Planters’ Cotton Co., 128 Ark. 162, 
193 SW 516. 

Cal.—Horn v. Volcano Water Co., 
18 Cal. 141. 

Fla.—Gorton v. Paine, 18 Fla. 117. 

Ill.—Myers v. Manny, 63 [Ill. 211. 

Kan.—Bird v: Belz, 33 Kan. 391, 6 
Poi: 

N. D.—McKenzie v. Bismarck Wat- 
er Co., 6 N. D. 361, 71 NW 608. 

Right of possession after foreclo- 
sure sale see infra §§ 1924-1926. 

60. Harlan v. Smith, 6 Cal. 173; 
Myers v. Manny, 63 Ill. 211; Baker 
v. Scott, 62 Ill. 86. 

Statutory right of redemption 
after foreclosure sale see infra § 
2080 et Seq. 

U. S.—Continental, ete., Trust, 
Bank v. North Platte Valley 
, 219 Fed. 438, 1385 CCA 150. 

Cal.—Taylor v. Bllenberger, 134 
Cal. 31, 66 P 4; Orange Growers’ 
Bank v. Duncan, 133 Cal. 254, 65 P 
469; Ukiah Bank v. Reed, 131 Cal. 


for putting the 


over to the proper parties.°? 

Annuity to mortgagor and debt to third person. 
Where a mortgage is given to secure the payment. 
of a debt owing by the mortgagor to a third person 
and also for the payment of an annuity to the mort- 
gagor in liquidation of a specific sum, it is error 
upon foreclosing the mortgage for nonpayment of 
the debt to the third person to order a payment 
to the mortgagee from the proceeds of sale of the 


principal sum in liquidation of which the annuity 


eral. 


597, 68 P 921; California Title Ins., 
ete., Co. v. Muller, 3 Cal. A. 54, 84 P 
453. 
Colo.—Atkinson v. Colorado Title, 
ete, (Coy 59-Colo. 528, - 125i) Br457; 
Ill.—Wallen v. Moore, 187 Ill. 190, 


58 NE 392; Good v. Woodruff, 208 
Ill. A. 147; Sues v. Leinour, 16 Il. 
A. 608. 


Ind.—Griffin v. Smith, 5 Ind. T. 
89, 82 SW 684. 

Ky.—Hopkins v. Ward, 12 B. Mon. 
185; Zeigler v. Means, 8 Ky. Op. 221. 

Mich.—Gillam v. Barnes, 123 Mich. 
119, 82 NW 38; Shelden vy. Erskine, 78 
Mich. 627, 44 NW 146; Foster v. Ma- 
lone, 45 Mich. 255, 7 NW 817; Van 
Aken v. Gleason, 34 Mich. 477. 

Minn.—Bay View Land Co. v. My- 
ers, 62 Minn. 265, 64 NW 816. 

Nebr.—Knauf v. Mack, 93 Nebr. 
524, 141 NW 199. 

N. J.—Gihon v. Belleville White 
Lead Co., 7 N. J. Eq. 531. 

N. Y.—-Washington Trust: Co. ow: 
Morse Iron Works, etc., Co., 187 N. 
¥u1307; TINE 1022: Ingalsbe’ v. Mur- 
phy, 84 Hun 181, 32 NYS 569; Rogers 
v. Ivers, 23 Hun 424; Bostwick v. 
Pulver, 3 HowPr 69. 

Okl.—Interstate Mortg. Trust Co. 


v. Cunningham, 78 Okl. 62, 188 P 
1081. 

Wash.—Schaad v. Robinson, 59 
Wash. 346, 109 P 1072. 

Va.—Adkins v. Edwards, 88 Va. 


300, 2 SE 435. 

[a] Plaintiff entitled to proceeds. 
— The court cannot make a decree for 
the foreclosure and sale of mort- 
gaged land, and at the same time 
stop the money from going into the 
hands of plaintiff. Harrison v. Mc- 
Mennomy, 2 Edw. (N. Y.) 251. 

‘ [b] Proceeds of subsequent sale. 
—Where the land has been sold since 
the mortgage, the court cannot di- 
rect that money due on such sale be 
applied in payment of the mortgage 


debt. Kingman v. Harmon, 131 Ill. 
171, 23 NE 430. 
[c] An apportionment of the pro- 


ceeds according to the acreage of the 
land is erroneous in the absence of 
a finding that the relative values of 
the parcels are in proportion to their 
relative acreages. Hogg v. Rose, 183 
N. Y. 182, 76 NE 38. 

[d] Taxes due on mortgaged prop- 
erty.—Upon plaintiffs’ motion, or 
when the court’s attention is called 
to the fact that taxes are due upon 
property that is being foreclosed, the 
decree should direct that after de- 
duction of cost of sale the first pro- 
ceeds thereof be applied to payment 
of taxes due upon property being 
foreclosed. Interstate Mortg. Trust 
ver Cunningham, 78 Okl. 62, 188 P 
1 : 

{e] Where an unfinished building 
was erected on a mortgaged lot, in 
an action to foreclose the mortgage 
and liens, the court will direct a sale 
of the entire property, subject to an 


was granted but the mortgage should be retained to 
secure the payment of the annuities.*+ 

[§ 1756] (6) Provision for Relief to Mortgagor 
or Owner of Equity of Redemption—(a) In Gen- 
The decree of foreclosure should give specifie 
directions to insure whatever relief the mortgagor 
may be entitled to,°> such as the cancellation of the 


equitable apportionment of the pro- 
ceeds between the mortgage and 
liens. Atkinson v. Colorado Title, 
ete.,, Cos259* Colos 52:8; Hb ie Pasi 

Distribution of proceeds of fore- 
closure sale see infra §§ 2004-2040. 

62. Ukiah Bank v. Reed, 131 Cal. 
597, 63 P 921; Brier v. Brinkman, 44 
Kan. 570, 24 P 1108. 

[a] Where there are two foreclo- 
sure suits in which the parties and 
the legal issues are the same, which, 
although never consolidated, have by 
stipulation been heard and deter- 
mined upon the same proof, and in 
which there is a controversy between 
several parties, one claiming the 
notes in suit aS owner, and the 
other claiming the notes in suit as 
pledgees, the court will not, in ren- 
dering decrees in such suits, provide 
for a distribution of the surplus re- 
maining after the satisfaction of the 
pledgees’ demand, where it appears. 
that no such surplus could exist un- 
less the two cases were considered as 
one; nor is the person claiming as 
owner entitled to any such decree, 
even though such a surplus might 
arise in one suit, where he has not 
conceded that the persons claiming 
as pledgees have any interest in the 
notes in suit, and where he has not 
joined in his cross bill the pledgor, 
who, in such case, would be an indis- 
pensable party. Kittler v. Studa- 
baker, 113 Ill. A. 342. 


63. See infra § 2019. 

64. Waters vy. Bossel, 58 Miss. 602. 
65. See cases infra this section. 
[a] Directions as to the applica- 


tion by complainant of the fund de- 
creed to him will not be given at the 
instance of a mortgagor seeking to 
protect the rights of a beneficiary of 
complainant. Nugent v. Nugent, 50 
Mich. 377,15 NW 517. 

{b] Enforcement of agreement by 
mortgagee to convey tract of land.— 
Upon proof that complainant in the 
foreclosure action had made an 
agreement with the mortgagor to 
convey a tract of land as security 
for a further sum to be, included in 
the mortgagor’s debt, the court on 
decreeing foreclosure may make an 
order for the conveyance of such 
tract. Keely v. Gregg, 33 Mont. 216, 
82) P 27, 88 P 222. 

[ec] Removal of cloud from title. 
—Where it is shown that a tax deed 
and a quitclaim deed to a third per- 
son were acquired with money ad- 
vanced by the mortgagee, the fore- 
closure decree will order such deeds 
canceled as a cloud on the title of the 
premises. Hirsh v. Arnold, 318 Ill. 
28, 148 NE 882. 

{d] Right to remove a building 
from the mortgaged premises before 
the sale on foreclosure may be 
granted the mortgagor in the fore- 
closure decree. Brown vy. Keeney 
Specie wal Cheese Assoc., 59 N. Y. 


Sor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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mortgage upon proof that it was procured by 
‘fraud,®® or the satisfaction of the mortgage upon 
proof of payment;*’ and charges or disbursements 
properly incurred by the mortgagor must be de- 
ducted from the amount of the decree.®® 
— ment establishing as a mortgage a conveyance of 
_ land which is absolute in form, and decreeing fore- 
closure thereof, need not provide that the mortgagee 
shall convey back the premises in case of redemp- 


{e] Provision for dismissal on 
failure to meet condition.—Where on 
foreclosing a mortgage given to se- 
cure notes for purchase price of 
goods, which goods have not been 
delivered, but, the parties having in- 
dicated their willingness to perform, 
the court fixed in its decree a time 
before which the goods should be 
delivered or in default thereof the 
bill should be dismissed, a failure of 
complainant to deposit the goods 
with the register within the required 
time may be excused where due to 
the request of the register not to 
deliver them until he should send for 


them. Delage v. Hazzard, 16 Ala. 
196. 
66. Ill.—Brown v. Krause, 132 Ill. 


177, 23 °NE 1012. 

Nebr.—Dwinell v. Watkins, 
Nebr. 740, 126 NW 304. 

N. J.—Redrow v. Sparks, 76 N. J. 
Eq. 133, 79 A 450. 

S. C.—Whittle v. Jones, 79 S. C. 
205, 60 SE 522. 

Sask.—Independent Lumber Co. v. 
Gardiner, 3 Sask. L. 140. 

[a] Evidence held insufficient to 
show fraud.—Nix v. Thackaberry, 240 
Ill. 352, 88 NE 811; Redrow v. Sparks, 
76 N. J. Eq. 133, 79 A 450; Whittle 
v. Jones, 79 S. C. 205, 60 SE 522. 

67. Blackfoot State Bank v. Cris- 
er 220 -1da.. 379,418 | P2775 59 Walker 
v. Mebane, 90 N. C. 259. 

[a] Penalty for failure to release 
mortgage.—In an action to foreclose 
a mortgage, where the defense made 
is fraud and payment, and demand 
has been made for the surrender of 
the note and release of the mortgage, 
and the court finds that the mortgage 
was fraudulent and has been fully 
paid, a finding of the court invoking 
the penalty of one hundred dollars 
provided by Rev. Codes § 3402, for 
failure to release the mortgage, will 
not be disturbed. Blackfoot State 
Bank vy. Crisler, 20 Ida. 379, 118 P 
TTS: 

68. See supra § 1744. 

69. White v. Daniell, 141 Wis. 273, 
124 NW 405. 

70. See supra § 129 in 41 C. J. 

71. U. S—American L. & T. Co. v. 
Union Depot Co., 80 Fed. 36; Hards 
v. Connecticut Mut. L. Ins. Co., 11 
F. Cas. No. 6,055, 8 Biss. 234. 

Ark.—Fowler v. Byers, 16 Ark. 196. 

I1l.—Gardner v. Cohn, 191 111..:553, 
61 NE 492; Wiehe v. Eberhart, 220 
Till. A. 480 [rev 301 Ill. 61, 133 NE 
§83]. 

Ky.—Richardson v. Patrose TAB 
Mon. 379; Champlin v. Foster, wa: 
Mon. 104; Thompson v. Taylor, 5 
Aas Marsh. 398; Oldham y. Halley, 


86 


2 J. J. Marsh. 113; Durrett v. Whit- 
ing, 7 T. B. Mon. 547; Barnes v. Lee, 
1 Bibb 526. 


La.—Gale v. Matta, 7 La. Ann. 140. 

Md.—Johnson v. Robertson, 31 Md. 
476. 

Mich.—McIntyre v. Wyckoff, 119 
Mich. 557, 78 NW 654; Grand Rapids 
Fifth Nat. Bank v. Pierce, 117 Mich. 
376, 75 NW 1058. 

Miss._—Mclintyre v. Whitfield, 21 
Miss. 88. 

N. C.—Mebane v. Mebane, 80 N.C. 
34. 

N. D.—Eashy First State Bank v. 
Bratlie, 44 N. D. 205, 172 NW 821. 

Oh.—King vy. Longworth, 7: Oh. Pt. 


iT 231 

Pa.—King v. Wimley, 26 LegInt 
254; Drexel vy. Pennsylvania, etc., 
Canal, ete., Co., 6 Phila. 503. 


. O.—Gray v. Toomer, 39 8S. C. L. 


MORTGAGES 


Debt. 
A judg- 


sound discretion 


261. 
Wash.—Gravelle v. Canadian, etc., 
morn etc., Co., 42 Wash. 457, 85 P 


W. Va.—Oliver v. Stovall, 93 W. 
Va. 88, 115 SE 869. 

Eng.—Meller v. Woods, 1 Keen 16, 
15 EngCh 16, 48 Reprint 212. 

Ont.—Wiarton v. Canada Casket 
Co., 14 OntWN 321. 

The remaining contention raised 
upon the record is that of the. . 
mortgagor, namely, that the court 
erred in failing to allow and spécify 
in the decree a period of time within 
which he could pay the amounts 
found to be due by the decree before 
the master should have authority to 
advertise the premises for sale. It 
is the usual and the better practice 
to incorporate such a provision in a 
decree, but there is no statutory re- 
quirement that it Shall be done, and 
we think it a matter resting in the 
discretion of the chancellor.” Gard- 
Der vy. “Cohn, 191) 1)1.,.558, 558, 61) NE 

[a] Reason for rule.—‘‘The prac- 
tice of naming some future day in 
the decree, when the money ascer- 
tained to be due should be paid, and 
previous to which day, the mort- 
gagor’s equity should not be fore- 
closed, proceeded, doubtless, from a 
consideration of the great injury 
frequently done to mortgagors, by 
wresting from them estates largely 
more valuable than the debts se- 
cured, without paying them the dif- 
ference. To avoid such injustice, the 
English chancery not only gave day 
by the decree of foreclosure, but 
would actually enlarge the time of 
payment upon the application of the 
mortgagor, even more than once, es- 
pecially if the mortgagee’s security 
is considered ample. ... Though such 
is the origin of this practice, yet, it 
is adhered to in the most of the 
States of the Union, notwithstanding 
it is the practice of all of them, 
(except some three or four,) instead 
of rendering a decree for a strict 
foreclosure, to direct a sale of the 
mortgaged premises, and the pay- 
ment of the excess to the mort- 
gagor. The practice has, in general, 
been tacitly acquiesced in, like many 
of the legal notions we have drawn 
from abroad, without enquiry wheth- 
er it ig applicable to the state of 
things here; hence it is, many rules 
of law are recognised as in force, 
long after the reason of their adop- 
tion has ceased.”” Musina vy. Bartlett, 
8 Port. (Ala.) 277, 287. 

{[b] Defendant may waive benefit 
of rule.—Johnson v. Robertson, 31 
Md. 476; David v. Grahame, 2 Harr. 
& G. (Md.) 94; Hamilton Ep ai. 
Stevenson, 25 Grant Ch. (Ont.) 198. 

[c] Decree held erroneous for 
failure to provide redemption period 
before sale. Fowler v. Byers, 16 Ark. 
196; Mebane v. Mebane, 80 N. C. 34; 
King v. Longworth, 7 Oh. Pt. II 
231; Oliver v. Stovall, 93 W. Va. 88, 


115 SE 869; Rohrer v. Travers, 11 
W. Va. 146. 
{d] Decree held not erroneous for 


failure to provide redemption period 
before sale. Mussina v. Bartlett, 8 
Port. (Ala.) 277; Griffin v. Smith, 5 
Ind. T. 89, 82 SW 684; Swift v. Min- 
ter, 27 Grant Ch. (Ont.) 217; Hamil- 
ton Tp. v. Stevenson, 25 Grant Ch. 
(Ont.) 198. 

[e] Sale under trust deed.—(1) 
The rule requiring the giving of a 
day for redemption does not apply 
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tion,®® such reconveyance not being essential to the 
reéstablishment of the mortgagor’s legal title.7° 

[§ 1757] (b) Allowance of Time for Payment of 
In a decree'for foreclosure it is usual and 
proper for the court to allow a certain time for 
payment before the sale,’! or, in the case of strict 
foreclosure, before the operation of the final decree 
of foreclosure;7? the time allowed is within the 


of the court,’? unless such time is 


to a decree directing a trustee to sell 
land conveyed to him: to secure the 
payment: of the grantor’s debts, 
where the deed fixes the terms and 
conditions of the sale. Watterson 
v. Miller, 42 W. Va. 108, 24 SE 578. 
(2) Where? however, the court va- 
ries the terms of the sale as fixed 
in the mortgage by ordering a pri- 
vate sale to be conducted by the re- 
ceivers, and a public sale to be had 
only in case a private sale cannot be 
effected in the time allowed, a reason- 
able opportunity to redeem the land 
should be accorded the debtor. Ab- 
ney-Barnes Co. v. Davy-Pocahontas 
Coal Co., 83 W. Va. 292, 98 SE 298. 

{f] Suit by creditor other than 
mortgagee.—The rule as to provision 
of time for payment before sale does 
not apply to a decree made in a suit 
by a general or judgment creditor of 
a mortgagor to have the latter’s real 
estate, including the mortgaged 
premises, sold to satisfy the cred- 
itor’s claim. Gibson v. McCormick, 
LO Gill) '& J.) hCMds)*.65.5 ,awWihites: x 
Beasley, 2 Grant Ch. (Ont.) 660. 

72. Conn.—Waters v.,Hubbard, 44 
Conn. 340; Enright v. Hubbard, 34 
hoe 197; Mix v. Hotchkiss, 14 Conn. 


Minn.—Hollingsworth v. Campbell, 
28 Minn. 18, 8 NW 873. 


N. J.—Eldridge v. Eldridge, 14 N. 
Je UG av95: 

N. Y.—Sherwood v. Hooker, 1 
Barb. Ch. 650. ; 

Vt.—Hunt v. Tyler, 2 Aik. 233; 
Langdon v. Stiles, 2 Aik. 184. 

Ont.—Howard v. Macara, 1 Ch. 
Chamb. 27. 

[a] Foreclosure as to omitted 


party.—Nelson v. Jewell First Nat. 
Bank, 199 Iowa 804, 202 NW 847; 
Kendall v. Treadwell, 5 AbbPr 16, 14 
HowPr 65. 

[b] Effect of omitting provision.— 
The failure to provide a time for re- 
demption does not render the decree 
void, but erroneous merely. Evans 
v. Atkins, 75 Iowa 448, 39 NW 702. 

73. U. S.—Chicago, ete., R. Co. v. 
Fosdick, 106 U.:S. 47, 1 SCt 10, 27 


L. ed. 47. 
Ill.— Wright v. Neely, 100 Ill. A. 
1h hE 


310. 
Ky.—Richardson v. Parrott, 
Mon. 379; Barnes v. Lee, 1 Bibb 526; 
Tunstall v. McClelland, Hard. 519. 
Mich.—Redfield v. Reid, 148 Mich. 
545, 112 NW 124. 
Whitfield, 21 


Miss.—McIntyre v. 
Miss. 88. 

N. Y.—Ewell v. Hubbard, 46 App. 
Div. 383, 61 NYS 790; Sherwood v. 
Hooker, ‘1 Barb. Ch. 650. 

Va.—Harkins v. Forsyth, 11 Leigh 
(38 Va.) 294. 

W. Va.—Abney-Barnes Co. v. Davy- 
Pocahontas Coal Co., 838 W. Va. 292, 
98 SH 298. 

Eng.—Campbell v. Holyland, 7 Ch. 
D. 166; Parker v. Housefield, 2 Myl. 
& K. 416, 7 EngCh 419, 39 Reprint 
1004, 18 ERC 497. 

Alta.—Idlington v. Trusts, etc., Co., 


Ltd., 11 Alta. L. 337, 34 DomLR 86, 
[1917] 2 WestWkly 154; Wright v. 
Golfoy, 65 DomLR 189, [1922] 2 


WestWkly 955; Benjamin v. Marsan, 
8 WestWkly 358. 
Bes C.—Braid v. McDowell, 27 B. C. 
Ont.—Wiarton v. Canada Casket 
Co., 14 OntWN 321; Scarlett v. Bir- 
ney, 15 Ont. Pr. 283; Buell v. Fisher, 
6 Ont. Pre 51; Trust, ete, Co, vy. Rey- 
nolds, 2 Ch. Chamb. 41; Commercial 
Bank v. Cooke, 1 Ch. Chamb. 205; 
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fixed by statute."* 


In England and Canada, the séttled practice is 


to enter a decree nisi providing 


payment is made by a specified date.7° Where there 
are several defendants in the foreclosure proceed- 
ings, the same time for redemption is generally fixed 
for all,’° but the court may in its discretion allow 
subsequent encumbrancers a longer period for re- 
demption than that allowed the mortgagor,’’ and 
this 1s generally done where the subsequent encum- 
brancers are judgment ereditors,’® although in such 
case as between individual judgment creditors no 
preference will be shown because of priority of time 
It is within: the discretion of the court 
to extend the time for payment as fixed in the de- 
eree nisi,8° and such extension will generally be 


or right.7® 


’ Scott v. McKeown, 1 Ch. Chamb. 
Gas Goodall v. Burrows; 7 Grant Ch. 


“No particular time is requir ed by 
law or the rules of equity; it is a 
subject within the discretion of the 
chancellor upon the circumstances 
of each particular case.” Barnes v. 
Lee, 1 Bibb (Ky.) 526, 529. 

“The object in giving day, is to 
afford the mortgagor an opportunity 
to redeem by paying the money. It 
is not a mere matter of form. Such 
being the object, a reasonable time, 
under the circumstances, should be 
allowed for accomplishing it. What 
would be reasonable time, must rest 
in the exercise of'a sound discretion 
by the Chancellor.” Richardson v. 
Parrott, 7 B. Mon. (Ky.) 379, 386. 

[a] Shortening time.—It would 
seem that, where by an order nisi 
for foreclosure the judge has fixed 
a lengthy period for redemption, at 
the request of and for the advantage 
of the mortgagor, the period of re- 
demption will not afterward be 
shortened on the application of the 
parties at whose request it was origi- 
nally fixed. See Western Imperial 
Co. Vv. Nicola land Co.,. 29° B. Cf 390, 
61 DomLR 155, [1921] 2 WestWkly 
342 (where the 
lower court refusing to shorten the 
time was affirmed by an equally di- 
vided court). 

74, Blanchard v. Hoffman, 154 
Minn. 525, 192 NW 352; McGinty v. 
Weir, 46 S. D. 556, 194 NW 1022; 
Lamoille County Sav. Bank, ete., Co. 
v. Belden, 90 Vt. 535, 98 A 1002. 

Statutory provisions for redemp- 
tion see infra § 2080 et seq. 

75. See cases infra notes 76-83. 

76. Platt v. Mendel, 27 Ch. D. 246; 
Mutual L. Assur. Soc. v. Langley, 26 
Ch. D:/ 686° Smith" v. ‘Olding, 25."Ch. 
D. 462; General Credit, etc., Co. v. 
Glegg,; 22 ‘Ch. D:' 549;- Bartletti)v. 
Rees, “. RJ’ 12 ‘Ha. ' 395s Stead v. 
Banks, 5 De G. & Sm. 560, 64 Re- 
print 1242; Edwards v. Martin, 4 
Jur. N. S. 1044; Cripps v. Wood, 51 
L. J. Ch. 584; Tufdnell v. Nicholls, 56 
L. T. Rep. N. S. 152; Lewis v. Aber- 
dane ete. Co. Ltd..100 sla, ey aRep. 
N. S. 451; Braid v. McDowell, 27 B.C. 
423, [1919] 3 WestWkly 596; Rice v. 
Murray, 2 Man. 37; North of Scotland 
Canadian Mortg. Co. v. Beard, 9 Ont. 
Pr. 546; Hill v. Forsyth, 7 Grant Ch. 
(Ont.) 461; Rigney v. Fuller, 4 Grant 
Che(@Onts) 19'S: 

“T do not see how any injustice is 
done subsequent mortgagees by giv- 
ing them only the same day as the 
mortgagor. They take their securi- 
ties with notice through the registry 
office of any existing incumbrances 
ahead of them, which they may at 
any time be called upon to pay off 
in preservation of their own rights. 
In the event of the prior mortgagee 
exercising the power of sale, which 
most mortgages now contain, they 
would not have even the six months 
in which to prepare for redeeming. 


judgment of the} 
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[§§ 1757-1758 


.granted where the mortgagor shows both a valid 


for sale unless 


does not apply 


In future there Should, in my judg- 
ment, be only one period of six 
months allowed for all parties, mort- 
gagor and subsequent incumbrancers, 
Deere a sake Rice v. Murray, 2 Man. 

a : 
- 77. Mutual L. Assur. Soc. v. 
Langley, 26 Ch. D. 686; Sweet v. 
Combley, 25 Ch. D. 463 note; Radcliff 
v. Simon, 5 De G. & Sm, 560 note, 64 
Reprint 1243; Lewis v. Aberdare, etc., 
Co:, Ltd, 53 LAs: Chiii41; Braid vi 
McDowell, 27 B. C: 428, [1919] 3 
WestWkly 596; Wright v. Gilfoy, 
(Alta.) 65 DomLR 189, [1922] 2 
WestWkly 955; Richardson v. Mc- 
Caffrey, 16 OntWN 247; Ardagh v. 
Wilson, 2 Ch. Chamb. (Ont.) 70. 

738. Bates v. Hillcoat, 16 Beav. 139, 
51 Reprint 730; Stead v. Banks, 5 
De G. & Sm. 560, 64 Reprint 1242. 

“Judgment creditors ought not to 
stand exactly in the position of par- 
ties who had advanced money on the 
security of the property.” Stead v. 
Banks, 5 De G. & Sm. 560, 64 Re- 
print 1242. 

79. Bates v. Hillcoat, 16 Beav. 139, 
51 Reprint 730; Stead v. Banks, 5 
De G. & Sm. 560, 64 Reprint 1242. 

{a] Reason for rule.—‘‘It has been 
held that where there are several 
judgment creditors they ought to be 
allowed but one period for redemp- 
tion. ... I shall follow that practice, 
for otherwise the process of succes- 
sive foreclosure of judgment credit- 
ors would be interminable.” Bates 
v. eee 16 Beav. 139, 51 Reprint 
73 


80. Jessop v. King, 2 Ball & B. 
97; Finch v. Shaw, 20 Beav. 555, 52 
Reprint 718; Geldard v. Hornby, 1 
Hare 251, 23 EngCh 251, 66 Reprint 
1026; Anonymous, 10 Ir. Eq. 174; 
Holford v. Yate, 1 Kay & J. 677, 69 
Reprint 6381; Lewis v. Aberdare, etc., 
Coe, Ltd bs Chin 41 slacon v. 
Tyrrell, 56 shi (To Rep. INS. 483% 
Edwards v. Cunliffe, 1 Madd. 287, 56 
Reprint 106; Ford v. Wastell, 2 Phil. 
591, 22 EngCh 591, 41 Reprint 1071; 
Quarles v. Knight, 8 Price 630, 146 
Reprint 1318; Jones v. Creswicke, 9 
Sim. 304, 16 EngCh 304, 59 Reprint 
874; Renvoize v. Cooper, 1 Sim. & St. 
364, 1 BEngCh 364, 57 Reprint 146; 
Knowles v. Broome, 1 Ves. & B. 305, 
35 Reprint 119; Monkhouse v. Bed- 
ford Corp., 17 Ves. Jr. 880, 84 Re- 
print 147; Wakerell v. Delight, 9 Ves. 
Jr. 36, 32 Reprint 514; Forrest v. 
Shore, 32 Wkly. Rep. 356; Thorpe v. 
Gartside, 2 Y.'& °C. Hxchi 730, 160 
Reprint 587; McGregor v. Peterson, 
9 Sask. L. 196, 27 DomLR 788, 34 
WestLR 1338, 10 WestWkly 349; 
Cameron v. Rutledge, (Yukon T.) 2 
WestLR 473; Braid v. McDowell, 27 
B. C. 423, [1919]. 3 WestWkly 596; 
Cahuac v. Durie, 2 Ch. Chamb. (Ont.) 
394; Street v. O’Reilley, 2 Ch. Chamb. 
(Ont.) 270; Gilmour v. Myers, 2 Ch. 
Chamb. (Ont.) 179; Ardagh v. Wilson, 
2 Ch. Chamb. (Ont.) 70; Waddell v. 
McColl, 2 \Ch. Chamb. -(Ont!)’ “58; 
Howard v. Macara, 1 Ch. Chamb. 


excuse for his failure to pay within the appointed 
time and a likelihood that he will be able to pay 
within the extended time;*! but this will be done 
only where the court is satisfied that the security 
is sufficient to cover the debt,®* and generally only 
on condition that applicant for such extension make 
immediate payment of accrued interest and costs.8 

[§ 1758] (c) Provision for Stay of Execution on. 
Payment of Installment Due. 
the mortgage debt is due at the time of the fore- 
closure, the foreclosure judgment should provide for 
a stay of execution on the payment by defendant 
of the amount then due with costs,*4 but this rule 


Where only a part of 


where plaintiff has exercised his 


option to declare the entire mortgage debt due on 7 


(Ont.) 27; Anonymous, 4 Grant Ch. 
(Ont.) 61; Ford v. Steeples, 1 U, C. 
Q. B. O::S. 282. 

[a] Laches.—A creditor who has 
not issued execution and placed it in 
the sheriff's hands cannot come into 
court after the time for redemption 
has expired and ask for an extension. 
Lindstrom v. Pollard, 22 OntWN 162. 

[b] Who may apply for extension. 
—(1) A purchaser pendente lite of 
the mortgaged premises, added as a 
party defendant in a foreclosure ac~ 
tion, has a locus. standi to make ap- 
plication for an extension of the 
time for redemption. Wasson  v. 
Harker, 5 Sask. L. 364, 8 DomLR 88, 
22 WestLR 609, 3 WestWkly 218 


[allowing app 7 DomLR 526, 22 
WestLR 320, 3 WestWkly 25]. (2) 
But an alleged purchaser of the 


equity of redemption who failed to 
obtain a conveyance has no such 
standing. McLaughlin Motor Car 
Co. v. Sharp, 25 OntWN 293. P 

81. See cases infra this note. 

[a] Absence from jurisdiction 
during greater part of period of re- 
demption.— Cameron v. Rutledge, 
(Yukon T.) 2 WestLR 473. 

[b] Great appreciation of prop- 
erty securing debt.—Imperial Trusts 
Co. v. New York Securities Co., 9 
OntWR 730, 98, 45. 

[c] Payment of part of debt after 
the decree nisi—Allen vv. Vair, 
(Alta.) 13 DomLR 194, 25 WestLR ~ 
203, 4 WestWkly 1344; Manitoba, 
etc., Loan Co. v. Scovill, 2 Man. 125. 

{[d] Probability of obtaining fresh 
loan.—Brodie v. Patterson, 1 DomLR 
901, 3 OntWN 685. 

s2. Idlington vy. Trusts, ete., Co., 
Ltd., 11. Alta, L. 377, 34 DomLR 86, 
[1917] 2 WestWkly 154; Everson v. 
Hodgson, 14 Sask. L. 158, 60 DomLR 
594, [1921] 1. WestWkly 825. 

83. Coombe v. Stewart, 13 Beav, 
111, 51 Reprint 44; Eyre v. Hanson,. 
2 Beav. 478, 17 EngCh 478, 48 Re- 
print 1266; Jones v. Roberts, McClell. 
& Y. 567, 148 Reprint 588; McGregor 
v. Peterson, 9 Sask. L. 196, 27 Dom 
LR 788, 34 WestLR 133, 10 West. 
Wkly 349; Imperial Trusts Co. v. 
New York Securities Co., 9 OntWR. 
45, 98, 730; Scott v. Buck, 3 OntWR 
629 [app dism 4 OntWR 201]; Cam- 
eroh .¥ veoCCameron, 12 Ch. .TChamibs 
(Ont.) 875; State v. O’Reilley, 2 Ch. 
Chamb. (Ont.) 270; Everson v. Hodg- 
son, 14 Sask. L. 158, 60 DomLR 594, 
[1921] 1 WestWkly 825. 

84. Grape Creek Coal Co. v. Farm- 
ers’ Ix & /T. (Co. 63..Fed.3'891,°12 CCA 
350; Allen v. Parker, 11 Ind. 504; 
Walker v. Sellers, 11 Ind. 376; La- 
coss v. Keagan, 2 Ind. 406; Walker 
v. Jarvis, 16 Wis. 28; Manning v. 
McClurg, 14 Wis. 350; Jurgens’ v. 
Cotton, 13 Wis. 374; Roe v. Nichol- 
son, 138 Wis: 373; Rice v. Cribb, 12 
Wis. 179; Sauer v. Steinbauer, 10 
Wis. 370; Wood v. Trask, 7 Wis. 566, 
76 AmD 230; Howe v. English, 6 
Wis. 262; Heney v. Kerr, 30: Ont.’ L. 
506, 5 OntwN 842, 19 DomLR 597. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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default in the payment of an installment of prin- 
Where the parties have stipu- 
lated for a postponement of the sale, a provision 
for such postponement may be incorporated in the 


~ ¢ipal or interest.8° 


decree.®® 


- [§ 1759] (d) Provision for Redemption. 
_ absence of a statute giving the right of redemption 
~ after the sale on foreclosure,®? it is not necessary 
for the foreclosure decree to contain a reservation 
of the right of redemption,** although the inser- 
~ tion of such provision does not make the decree 
On the other hand if the statute pro- 
vides for a right of redemption after sale,®° the 
decree must give effect to such provision by an 
If the object of the bill 
is to cutoff a junior encumbrance, after a proper 
foreclosure as against the mortgagor, the decree 
must give defendant an opportunity to redeem.°? 


erroneous.®? 


appropriate direction.%! 


85. Beisel v. Artman, 10 Nebr. 181, 
4 NW 1011; National Trust v. Camp- 
bell, 17 Man. 587, 7 WestLR 1754; 
Phelan vy. Grant, 23 OntWN 345. 

Acceleration of maturity see supra 
§§ 1025-1040. 

86. Benjamin v. Drafts, 44 S. C. 
430, 22 SE 470. 

87. See infra § 2069 et seq. 

83. U. S.—Orvis v. Powell, 98 U. 
S. 176, 25 L. ed. 238; Allis v. North- 
western Mut. L. Ins. Cor. ST 4Wiass 
144, 24 L. ed. 1008; Brine v. Hart- 
nerd Ins. Co., 96 U. S. 627, 24 L.-ed. 
858 

Ill:.—Suitterlin v. Connecticut Mut. 
L. Ins. Co., 90 Ill. 483. 

Kan. somhodes v. Renker, 115 Kan. 


1,°221 P 252. 
Tenn.—McGuire v. Gallagher, 95 
Tenn. 349, 32 SW 209; Cherry v. 


Bowen, 4 Sneed 415. 

Utah.—Charter Oak L. Ins. Co. v. 
Gisborne, 5 Utah 319, 15 P 253. [aff 
42 WS Si3826) 12° SCt 277, 35°L. ed. 
1029]. 

W. Va.—Abney-Barnes Co. v. Davy- 
Pocahontas Coal Co., 83 W. Va. 292, 
98 SE 298. 

89. Patton v. Stewart, 19 Ind. 233; 
Clark Inv. Co. v. Cunningham, 108 
Kan. 708, 197 P 212; Smith v. Hoyt, 
14 Wis. 252. 

90. See infra § 2080 et seq. 

- 91. U. S—WMason v. Northwestern 
Mut: LL. Ins. Co., 106 Ur/S. 163, £ SCt 
165, 27 L. ed. 129; Allis v. North- 
western Mut. L. Ins. Co., 97 U. S. 144, 
24 L. ed. 1008. 

Cal.—Levy v. Burkle, 2 Cal. Unrep. 
Cas. 778, 14 P 564. 

Colo.—Denver Brick, 
McAllister, 6 Colo. 261. 

Tll.—Suitterlin v. Connecticut Mut. 
Ei: Ins, Co., 90 Ill. 483; Baker’ v. 
Scott, 62 Ill. 86. 

Minn.—Whittacre v. Fuller, 5 

1 Mont. 


etc.,- (Coty. 


Minn, 508. 

Mont.—Rader v. Ervin, 
632. 

Wis.—Walker v. Gulliford, 36 Wis. 
325; Sage v. McLaughlin, 34 Wis. 
550; Carberry v. Benson, 18 Wis. 
489; Briggs v. Seymour, 17 Wis. 255; 
Van Nostrand v. Mansfield, 16 Wis. 
224; Rosseel v. Jarvis, 15 Wis. 571; 
Jones v. Gilman, 14 Wis. 450. 

“The judgment is fatally defective. 
It fails to provide for any redemp- 
tion of the mortgaged premises after 
sale. Such provision is absolutely 
essential to the validity of the judg- 


ment.” Sage v. McLaughlin, 34 Wis. 
550, 
'. [a] Application of state statute 


to federal court.—A state statute 
giving a right of redemption after 
sale is binding on the United States 
courts sitting in that state, and a 
foreclosure decree in a federal court 
must recognize and allow such right 
to redeem. Mason v. Northwestern 
Mut! “Ins! $Col,) 106 Uls Sy2k63,0 2 
SCt 165, 27. L. ed. "129; Brine v. Hart- 
ford F. Ins. Co., 96 US: 627, 24 L. 
€d. 858; Hards v. Connecticut Mut. 
L. Ins. Co., 11 F, Cas. No. 6,055, 8 
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fendants. 


In the 


that the surplus 


Biss. 234. 

[b] A mortgagor who has made 
no attempt to redeem, within the 
time allowed by law, cannot com- 
plain because the foreclosure decree 
ordered a sale without redemption. 
Suitterlin v. Connecticut Mut. L. Ins. 

o., 90 Ill. 483. 

92. Evans v. Atkins, 75 Jowa 448, 
39 NW 702;. Citizens’) Nat: Bank v. 
A eviel 29 Tex. Civ. A. 407, 69 SW 
6. 

93. See cases infra this section. 

[a] Assignment of mortgage.—On 
the foreclosure of a mortgage which 
was prior to a lease on the premises, 
the lessee on tendering the amount 
due is entitled to an order that the 
mortgage be assigned to him. Glen- 
non v. Spencer, 163 App. Div. 820, 
149 NYS 226, 13 Mills Surr. 275. 

[b] Damages may be awarded a 
junior mortgagee for waste commit- 
ted by the senior mortgagee in pos- 
session. Whorton v. Webster, 56 
Wis. 356, 14 NW 280. 

[c] Decree quieting title of in- 
tervener may be made on _ proper 
application. Ruf v. Grimes, 104 Kan. 
335, 179 P 378; Ohio Sav. Bank, etce., 
Col vi Strausz? 14. Oh.2 Cir. (Ct. ¢NS-S) 
SL} 8 2-Oh. Cir) (Cts 268 2 Cushing =v. 
Newbern, 75 Okl. 258, 183 P 409. 

{d] Indemnity as to lost note or 
bond.—Where the note or bond se- 
cured by a mortgage is not produced, 
but is alleged to have been lost or 
destroyed, a decree foreclosing the 
mortgage should require complain- 
ant to indemnify defendant against 
the enforcement of the note or bond 


in case it Should reappear in the 
hands of a stranger. Walker v. Gil- 
lett, 98 Mich. 59, 56 NW. 1052; 


Yerkes v. Blodgett, 48 Mich. 211, 12 
NW 218; Burgwin v. Richardson, 10 
N.C. 208. 

[e] Owner of a lease for a long 
term of years at an advantageous 
rental, who had made large expendi- 
tures on the property on the basis of 
the long term and low rental, whose 
equity was inferior to the mortgage 
lien but superior to judgment and 
other liens on the property and who 
had filed a bond in court guarantee- 
ing to find a purchaser for the prop- 
erty at a price exceeding the amount 
of all liens on the property is entitled 
to an order that the property shall 
be put up for sale subject to the 
lease and the sale made on that basis 
if for an amount sufficient to pay off 
the mortgage debt; if not, that the 
property shall then be sold free of all 


encumbrances. Western Union Tel. 
Co. v. Brown, etc., Co., 154 Ga. 229, 
114 SE 36. 


{f{] Protection of dower right.— 
Where land is ordered sold under a 
first and second mortgage, the mort- 
gagor’s wife having joined in the 
first but not the second mortgage, 
since her right to dower would be 
defeated by a foreclosure of the sec- 
ond mortgage, it is proper for the 
court to protect the contingent inter- 
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[§ 1760] (7) Provision for Relief to Other De- 
The decree of foreclosure should make 
provision for whatever relief a defendant other 
than the mortgagor or owner of the equity of re- 
demption has shown himself entitled to. 
such a defendant may, upon proof that he is the 
true owner of the mortgage and debt, have a decree 
in his own favor,®* or upon proof that he is entitled 
to the ownership of the property, free from the 
mortgage, a defendant may have title thereto vested 
in him by the deeree.®® 

A junior lienor has an interest which entitles 
him to insist that plaintiff’s recovery shall be kept 
down to what he is strictly entitled to, and that 
there shall be such a marshaling of securities as 
will leave for him the best possible residuum,?? 
and in proper case he may have a decree ordering 


Thus 


be paid over to satisfy his len,9? 


est of the wife in case the land sells 
for more than the amount of the first 
mortgage and costs. Shakelford v. 
Morrill, 142 N. C. 221, 55 SE 82. 

{g] Specific performance of an 
agreement by the mortgagee to pay 
off prior liens may be decreed, by a 
direction for the application of the 
proceeds to the satisfaction of such 
liens. Forsyth v. Lobaugh, 183 Iowa 
410, 167 NW 82. 

[h] Forfeiture of a lease may be 
adjudged at the instance of a lessor 
intervening in a suit to foreclose a 
mortgage on a leasehold estate. 
Connie v. Sorg, 214 Ill. 616, 73 NB 
87 


[i] A cross bill is not mecessary, 
in order that a defendant may secure 


relief. Winkelman v. White, 147 
Rie 481, 42 S411. See also supra 
1633. 


94. Hansen v. Wagner, 133 Cal. 69, 
65 P 142; Bayles v. Husted, 40 Hun 
GNF A) 376; West v. “Shurtliff, 28 
SO TMP aL808 
Mitchell v. Johnson, 60 Ind. 
Conn.—Sanford  v. 


Hill, 46 
Conn. 42 


Tll.—Wiehe v. Eberhart, 301 Ill. 61, 
133 NE 683 [rev 220 Ill. A. 480]: 
Jones v. Ramsey, 3 Ill. A. 303. 

Iowa.—Shaffer v. Miller, 195 Iowa 
891, 192 NW 868. 

Ky.—Gridley v. Brooks-Waterfield 


Co., 14 SW 407, 12 KyL 391, 9 LRA 
555. 
Mich.—Slater v. Breese, 86 Mich. 
N. Y.—Mayer v. Burr, 133 App. 


Div. 604, lis. NYS 203; King v. Mc- 
Vicker, 3 Sandf. Ch. 192. 

Wis. "Jesup v. City Bank, 14 Wis. 
331. 

Ont.—McCowan v. Toronto, 7 Ont 
WN 815. 

fa] Junior mortgage not due.— 
The court is not required, on fore- 
closure of a senior mortgage, to post- 
pone the sale until an inferior lien 
shall mature. Louisville, ete., R. Co. 
v. Schmidt, 52 SW 835, 21 KyL 556. 

{b] Necessity of showing insuffi- 
ciency of proceeds.—A subsequent 
encumbrancer cannot object to extra 
interest, or penalties in the nature 
of interest, secured by the. senior 
mortgage, where he does not show 
that the premises are not of sufficient 
value to satisfy both liens. Boyd v. 
Sumner, 10 Wis. 41. 

{e] Collateral security held by 
first mortgagee.—Where the senior 
mortgagee, suing for foreclosure, also 
holds other collaterals securing the 
mortgage debt, the decree need not 
require that such collaterals be ap- 
plied on the debt before a sale of the 
land. embraced in both mortgages, 
where the junior mortgagee does not 
set up the facts as to such collat- 
erals, and does not ask for such re- 
lief. Scott v. Webster, 44 Wis. 185. 

97. U. S.—Canal Bank y. Hudson, 
111 U. S. 66, 4 SCt 308, 28 L. ed. 354. 

Cal.—Hibernia Sav., ete, Soc. ve 
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or the decree may order the entire proceeds brought 
into court for distribution among the various parties 
entitled, according to their respective equities and 


priorities.®® 


Where one claiming a prior interest in the mort- 
gaged premises has been made a party to the fore- 
closure proceedings, but he does not consent to the 
satisfaction of his interest out of the proceeds of 
the sale, the decree should contain a provision spe- 
elfically reserving his rights from the operation of 
the decree and the sale thereunder.®® 

[§ 1761] d. Form cf Decree—(1) In General. 
long as the decree in foreclosure proceedings con- 


London, etc., #. Ins. Co., 138 Cal. 257, 
71 P 334; Union Water Co. v. Mur- 
phy’s Flat Fluming Co., 22 Cal. 620. 

Ida.—Clegg v. Eustace, 40 Ida. 651, 
237 P 438. 

Ill.— Romberg v. McCormick, 194 
Tll. 205, 62 NE 537; Wallen v. Moore, 
187 Ill. 190, 58 NE 3923, Dillman v. 
Will County Nat. Bank, 138 Ill. 282, 
27 NE 1090; Shaver v. Williams, 87 
Ill. 469. 

Ind.—State Bank v. Backus, 160 
Ind. 682, 67 NE 512; Meredith v. 
Lackey, 16 Ind. 1. 

Mich.—Powers v. Golden Lumber 
Co., 43 Mich. 468, 5 NW 656. 

Miss. —Hartman v. Moore, 79 Miss. 
74, 29 S 820. 

Nebr.—Seeley v. Wickstrom, 49 
. Nebr. 730, 68 Nw 1017 
N. J.—Lithauer v. Royle, LENG ds 


Eq. 40; Ely v. Perrine, 2 N. J. Ea. 
396. 

N. Y.—Lake v. Oldacre, 160 NYS 
435. 

Tenn.—Fulghum v. Cotton, 3 Tenn. 
Chi 2916: 


Vt.—Chittenden County Trust Co. 
Vv. Hurd, 93) Vit. 71, 106A 564. 

Ont.—Harvey v. McNeil, 12 Ont. 
Pr. 362. t 

{a] Junior mortgagee may have a 
decree for the foreclosure of his 
mortgage in addition to the foreclo- 
sure of plaintiff's mortgage, where 
the debt is due and all the parties 
are before the court. Clegg v. BPus- 
tace, 40 Ida. 651, 2837 P 438; Wendell 
v. Wendell, 3 Paige (N. Y.) 509; Chit- 
tenden County Trust Co. v. Hurd, 93 
Vt. 71, 106 A 564; Jamaica Sav. Bank 
v. Howard, 79 Vt. 372, 65 A 92. 

[b] Where the junior encum- 
brancer is in default of appearance, 
the decree should not order a pay- 
ment of the surplus to satisfy the 
lien, but simply a foreclosure of the 
junior encumbrance in favor of plain- 
tiff. Kenton v. Spencer, 6 Ind. 321. 

{[c] Personal judgment against 
mortgagor.—A subsequent mortgagee 
made defendant to the senior mort- 
gagee’s foreclosure suit is entitled to 
proper relief against the mortgaged 
premises, but not to a_ personal 
money judgment against his code- 
fendant, the mortgagor. Belmont 
Branch Bank v. Durbin, 2 Oh. Dec. 
(Reprint) 372, 2 WestLMonth 543. 

98. U. S.—Howell v. McAden, 94 
U. S. 463, 24 L. ed. 254; Sutherland 
v. Lake Superior Ship Canal, ete., Co., 
23 F. Cas. No. 13,643. 

Ark.—Clark v. Carnall, 18 Ark. 209. 

Ill.— Chicago, etce., R. Land Co. v. 
Peck, 112 Ill. 408; Crocker v. Lowen- 


thal, 83 Ill. 579; Hards v. Burton, 79 
Tll. 504. 

Ind.—Pardun v. Dobesberger, 3 
Ind. 389. 


Mo.—Kessler v. Kuhnle, 158 Mo. A. 
are ay SW 944, 
Y.—Livingston v. Mildrum, 19 


N. . 440. 
s9. U. S.—Felker v. Southern 
Trust Co., 264 Fed. 798 [certiorari 


den 254 U. S. 633, 41 SCt 8, 65 L. ed. 
449]. 
Ala.—Equitable Mortg. wa v. Fin- 
ley, 133 Ala. 575, 31 S 98 
Cal.—Gregory Vv. ectiae. 22, |.P 
1084; Odell v. Wilson, 63 Cal. 159; 
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tains all of the essential elements of the relief 
asked for, the form in which it is made is generally 
immaterial,? although it will be invalid in so far 


as it is In any particular contrary to a provision 


So 


Elias v. Verdugo, 27 Cal. 418. 

Ill.— Gregory v. Suburban Realty 
Co., 292 Ill. 568, 127 NE-119; Bortree 
v. Macon, £21 Ti AU irs 

Ind.—Trayser v. Indiana Asbury 
Univ., 39 Ind. 556. 

Iowa.—Mickley v. Tomlinson, 79 
Iowa 383, 41 NW 311, 44 NW 684. 

Minn.—McLaughlin v. Nicholson, 
70 Minn. 71, 72 NW 827, 73 NW 1. 

Nebr.—Stratton. vy. Reisdorph, 35 
Nebr. 314, 53 NW 136. 

N. J.—Sergeant v. Mettler, 43 N. J. 
Eq. 418, 6 A 662. 

N. Y.—lLivingston v. Mildrum, 19 
N. Y. 440; Western Ins. Co. v. Eagle 


EF. Ins. Co., 1 Paige 284. 

Oh.—Penn vy. Atlantic, ete., R. 
3 Oh. Dec. (Reprint) 508, i eee 
RegNS 576. 


Pa.—Pease v. Hoag, 11 Phila. 549. 

Tex.—Branch v. Wilkens, (Civ. A.) 
63 SW 1083. 

Wis.—Beyer v. Dobeas, 141 Wis. 
89, 123 NW 638, 18 AnnCas 1019; 
Gilchrist v. Foxen, 95 Wis, 428, 70 
NW 585; Wicke v. Lake, 21 Wis. 410, 
94 AmD 552; Rosseel v. Jarvis, 15 
Wis. 571. 

[a] On foreclosure by a junior 
mortgagee (1) the sale must ordi- 
narily be decreed subject to the lien 
of the senior mortgage, Whitney v. 
Whitney El., etc., Co., 180 Fed. 187 
[aff 183 Fed. 678, 106 CCA 28 (cer- 
tiorari den 219 U. S. 588, 31 SCt 472, 
55 L. ed. 348)]; Gregory v. Suburban 
Realty Co., 292 Ill. 568, 127 NE 119; 
Sheen v. Hogan, 86 Ill. 16; Hibernian 
Banking Assoc. v. Law, 88 Ill. A. 18; 
Trayser v. Indiana Asbury Univ., 39 
Ind. 556; Penn v. Atlantic, ete, R. 
Co., 8 Oh. Dec. (Reprint) 508, 11 
AmLRegNS 576; Western Ins. Co. v. 
Hagley. Ins: Could sPaiee ian. iY.) 
284; Pease v: Hoag, 11 Phila. (Pa.) 
549. (2) But where by statute the 
senior lienor is a necessary party to 
the foreclosure suit, provision must 
be made for the application of the 
proceeds of the sale to the satisfac- 
tion of his lien. Fisher v. Evans, 
175 Ky. 300, 194 SW 861. 

1. See supra §§ 1788-1760. 

[a] Short form held sufficient.— 
Wheelock v. Harding, 4 Pa. Super. 21 
(scire facias). 

2. Ala.—Lehman vy. Comer, 89 Ala. 
579, 8 S 241. 

Cal.— McDermot vy. Barton, 106 Cal. 
194, 39 P 5388; Holmes v. West, 17 
Cal. 623; Morris v. Hartley, 26 Cal. 
A. 804, 146 P 78; Morris v. Hartley, 
26 Cal. A, 61, 146 P 73. 

Colo.——Lockhaven Trust, ete., Co. 
v. U..S. Mortg., etc., Co., 34 Colo. 30, 
81 P 804. ; 

Del.—Malsberger v. Parsons, 11 
Del. Ch. 249, 100 A 786. 
Dk at Er gS v. Powell, 21 Ga. 

I1l—Boester v. Byrne, 72 Ill. 466; 
Russell v. Brown, 41 Ill. 183; Goch- 
enour v. Mowry, 33 Ill. 331. 

Mich.—Union Trust Co. v. Electric 
Park erage Co., 168 Mich. 574, 
1385 NW 1 

Mo. Petatonant, v. Frost, 99 Mo. 44, 
12 SW 363. 

Mont.—State v. Tullock, 68 Mont. 


268, 217 P 348. 
N. Y.—Brenen v. North, 7 App. 


of the statute.® 
corrected by data furnished by other parts of the 
record does not invalidate the decree,* nor does an 
erroneous recital, where the fact recited was not 
necessary to the decree.® 

[§ 1762] (2) Certainty. The directions and find- 
ings in the foreclosure decree must be expressed 
with clearness and certainty,® but the decree will 
be upheld if an obscurity therein can be dis- 


A clerical error which may be 


Div. 79,'39 NYS 975. 

[a] The formula that defendant 
be forever barred and foreclosed of 
his equity of redemption is now re- 
garded as superfluous, except in cases 
of strict foreclosure, as this result 
follows from the statutes authoriz- 
ing sales on foreclosure, and the 
wording of the decree adds nothing to 
their effect. Hunt v. Lewin, 4 Stew. 
& P. (Ala.) 138; Sichler v. Look, 93 
Cal. 600, 29 P 220; Leviston v. Swan, 
33 Cal. 480; Montgomery v. Tutt, 11 
Gal 307; Hope vy. Seaman, 119 NYS 
Wales 

3. See cases infra this note. 

[a] An allowance of a period for 
redemption less than the statutory 
period will avoid the foreclosure de- 


cree. Rhinehart v. Stevenson, 23 Ill. 
524. 
[b] Negativing prior action on 


debt.—The failure of the decree to 


declare that no proceedings were had _ 


the recovery of the mort- 
gage debt, as required by Rev. St. 
(1843) ec 46 § 23 (2), makes the 
decree erroneous. Edwards v. Hough, 
5 Ind. 149. 

[c] Rendering of a personal judg- 
ment in a foreclosure decree, where 
the statute does not authorize such 
judgment, is error, and avoids the 
decree pro tanto. Eckerson v. Tan- 
ney, 235 Fed. 415 [aff 243 Fed. 1007, 
156 CCA 663]; Palmer v. McCormick, 
28 Fed. 541; Mulvey v. Gibbons, 87 
Ill. 367; Winton’s App., 87 Pa. 77; 
Sanderson v. Phinney, 2 Walk. (Pa.) 
526; Taylor v. Beekley, 12 Pa. Dist. 


at law for 


452; Duecker v. Goeres, 104 Wis. 29, 
80 NW 91; Welp v. Gunther, 48 Wis. 
548, 4 NW 647. 

ee Cal.—Moore y. Semple, 11 Cal. 

Ga.—Furr v. Fairmount Bank, 139 
Ga. 815, 78 SE 181 

Kan.—Sharp v. McColm, 79 Kan, 
182, 01 SPA659: 

Ky.—Vissman v. Bryant, 21 SW 
759, 14 KyL 874. 

Mich.—Union Trust Co. v. Electric 
Park Amusement Co., 168 Mich. 574, 
1385 NW 115. 

N. J.—Manning v. Home Bldg., 
728° Co.) 98: Ned. “Hg. 722,130) ATs 

- ¥.—Clapp v. McCabel, 155 N. Y. 
52 50 NE 274 [aff 84 Hun 379, 32 


NYS 425). 

Tenn.—Nelson v. Trigg, 3 Tenn. 
Casr733. 

Wis.—Bostwick v. Van Vleck, 106 
Wis. 387, 82 NW 302; Kennedy v. 
Knight, 21 Wis. 340, 94 AmD 543. 

[a] The omission of the name of 


a defendant who has been summoned 
does not invalidate the decree of fore- 
closure. Sichler vy. Look, 93 Cal. 600, 
29 P 220 

5. Marsh vy. Votaw, 102 Kan. 747, 
172 P 30; Snyder v. Chicago, etc., R. 
Cor 118 ‘Mo. 568, 33 SW 67; Hague 
v. Jackson, 71 Tex. 761, 12 SW. 63. 

[a] A mistake in the recital of 
the date of the note and mortgage 
does not avoid the judgment. Hague 
v. Jackson, 71 Tex. 761, 12 SW 63. 

6. Wiehe v. Eberhart, 220. Ti As 
480 [rev 301 Ill. 61, 133 NE 683]; 
Davis v. Davis, 81 Vt. 259, 69 A 876, 
130 AmSR 1035. 


sn 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ! 
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pelled by a reference to another part of the record.” 
Thus, although the amount adjudged must be stated 
with certainty,’ it need not be stated in the form 
of a sum, if it is capable of being rendered certain 
So also the desecrip- 
tion of the property ordered to be sold on foreclo- 
sure must identify such property with accuracy ;1° 
but the decree is sufficient in this respect if it 
follows the terms of a correct description in the 
mortgage,'* or in the bill or complaint,!? or if it 
refers for the description to either the mortgage or 
the bill, provided such description, being adverted 


by data elsewhere set forth.® 


7. Hays v. Dorsey, 5 Md. 99. 

8 Northampton Trust Co. 
Northampton Tract. Co., 270 Pa. 199, 
112 A 871; Barron v. Southern Seale, 
etc., Co., 106 S. C. 342, 91 SE 321. 

[a] For example, a judgment to 
recover the “whole of said principal 
debt remaining due, and all interest 
thereon” is insufficient. Northamp- 
ton Trust Co. v. Northampton Tract. 
Cone2707 Pa. 199, 112) AS 8745 

9. See cases infra this note. 

[a] Amount held adequately de- 
fined.— (1) A foreclosure decree or- 
dering the property to be sold, to the 
amount necessary to satisfy that por- 
tion of the mortgage debt which was 
not outlawed, was held to be a valid 
decree. Caldwell v. Regents of Cali- 
fornia Univ, 85 "Cal. AP -639;"470. P 
666. (2) The finding of a sum certain 
“with lawful interest thereon’ from 
a specific date until debt is paid is 
iietse oe Junk y. Zieske, 177 Ill. A. 
103. 

[b] The maxim, Id certum est 
quod certum reddi potest, is appli- 
cable in such case. Richards v. Bibb 
County Loan Assoc., 24 Ga. 198; 
Christensen v. Griffin, 107 S. C. 456, 
93 SE 143; Dial v. Tappan, 20 S. C. 
167. 

10; =U. 
BY Cas! Nov -7,754, 


S.—Kibbe v. Thompson, 14 
5 Biss: ‘226. 


Cal.—De Sepulveda v. Baugh, 74 
Cal. 468, 16 P 223, 5 AmSR 455; 
Borel v. Donohoe, 64 Cal. 447, 1 P 
894. ; 

Iowa.—Carson v. Underwood, 12 
Iowa 52. 


Ky.—Hopkins v. Ward, 12 B. Mon. 
185; Triplett v. Sayre, 3 Dana 590; 
Mitchell v. Fidelity Trust, etc., Co., 
47 SW 446, 20 KyL 718; Douglass v. 
Stone, 8 Ky. Op. 669. 

La.—Murphy v. Robinson, 50 La. 
Amn. 213;.23 S 323. 

Mont.—Largey v. Sedman, 3 Mont. 
472. 

Nebr.—Lincoln v. Lincoln St. R. 
©o;, 15. Nebr:> 523, 106 ‘NW 317; 
Northern Counties Inv. Trust v. Wil- 
son, 1 Nebr. (Unoff.) 348, 95 NW 
699. 

Pa.—Wilson v. McCullough, 19 Pa. 
aie 

Tex.—Lumpkin vy. Silliman, 79 Tex. 
165, 15 SW 231; Thompson v. Jones, 
12 SW 77; Tinsley v. Boykin, 46 Tex. 
592; Seguin v. Maverick, 24 Tex. 526, 
76 AmD 117. 

[a] Effect of omission of part of 
mortgaged premises.—Where the de- 
scription in the decree of foreclosure 
entirely omits one of the parcels 
comprised in the mortgaged prem- 
ises, the effect is to release that por- 
tion; but this is an error of which 
the mortgagor cannot complain. 
Coffeen v. Thomas, 65 Ill, A. 117. 

11. Ala.—Hazlewood v. Walker, 
211 Ala. 634, 101 S 450. 

Cal.—McCartney v. Dennison, 101 
Cal. 252, 35 >P 766. 

HawaiiimChamberlain v. Bush, 17 
Hawaii 119. 

Tll.— Russell v. Brown, 41 fll. 183. 

Ind’—Benner v. Bragg, 68 Ind. 338. 

Iowa.—Cook vy. Gilchrist, 82 Iowa 
277, 48 NW 84. 

Ky.— Quigley v. Beam, 137 Ky. 
325, 125 SW 727. 

Tex.—DeQuerra v. De Gonzalez, 
(Civ. A.) 232 SW 896; Connally v. 
Continental State Bank, (Civ. A.) 
189 SW 311; Williams v. McComb, 
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(Civ. A.) 163 SW 654. 

12. Ida.—Molony v. Davis, 40 Ida. 
443, 233 P 1000; McCornick vy. Brown, 
22 Ida. 52, 125 P 197. 

Kan.—Dietrich v. Lang, 11 Kan. 
Nebr.—Palmer  v. Windrom, 12 
Nebr. seo 11 NW 750. 

N. Y.—Clapp v. McCabe, 155 N. Y. 
525, 50 NE 274, 

S. G—MeNair vy. Johnson, 95 S.C. 
176, 78 SE 892. 

[al Surplusage.—Where a judg- 
ment of foreclosure adjudged the 
sale of ‘the premises described in 
the complaint,’ which sufficiently de- 
scribed the’ mortgaged premises, the 
addition of-an erroneous description 
will not render the judgment void as 
to parties to the action. McNair v. 
Johnson, 95 S. C. 176, 78 SE 892. 

13. -‘Shepard v. Kelly, 2 Fla. 634; 
Logan v. Williams, 76 Ill. 175. 

14. See generally Equity § 830 et 
seq; Judgments § 175 et seq. 

15. Ind.—Wheat v. Goss, (A.) 136 


NE 45. 
Iowa.—Burroughs v. Ellis, 76 
St. Joseph, 


Iowa 649, 38 NW 141. 
Kan.—Thompson vy. 
ete., Loan, etc., Assoc., 23 Kan. 209. 
Mich.—Powell vy. Pierce, 168 Mich. 
427, 184 NW 447. 
Mont.—State vy. Blaine County 
Dist. Ct, 53- Mont. 235, 1635 P1149" 
Eng.—Horton vy. Bosson, 80 L. T. 
Rep. N. S. 435. 
16. Iowa.—Carr v. Bosworth, 72 
Iowa 530, 34 NW 317. 


Kan.—Brunbaugh vy. Wilson, 82 
Kan, 53, 107 P 792: 
Minn.—Smith v. Valentine, 19 


Minn. 452. 

Nebr.—Johnson v. Rawls, 39 Nebr. 
351, 58 NW 132. 

Vt.—Wolcott v. Hamilton, 61 Vt. 
79, 17 A 39. 

{a] Curing omission.—Where there 
was an omission to spread the filed 
judgment of foreclosure upon the 
record, a nunc pro tune entry may be 
made upon proper application. Brun- 
baugh v. Wilson, 82 Kan. 58, 107 P 
792. 

[b] Place of record.—A_ statute 
requiring the clerk to keep a_ book, 
to be known as the “Record Book,’ 
in which to enter the business of his 
court, is merely directory; and a de- 
cree of foreclosure is not void be- 
cause entered in a book kept by the 
clerk and called ‘Decrees of the 
Foreclosure of Mortgages,” although 
such a book is not mentioned in the 
statute. Carr v. Bosworth, 72 Iowa 
530, 84 NW 317%. 

[ec] Liability of clerk for pre- 
venting entry of decree.—Where a 
decree of foreclosure would have 
been rendered but for the fact that 
the clerk entered on the record a find- 
ing that the mortgagor had -tendered 
the amount due on the mortgage and 
brought it into court, which the clerk 
afterward denied; when the mort- 
gagee demanded the money, the lat- 
ter’s first remedy was against the 
clerk, and not by motion to enter a 
decree. Thompson vy. St. Joseph, etc., 
Loan, ete., Assoc., 23 Kan. 209. 

{[d] In Ohio the statute providing 
for the entry of the judgment by the 
clerk is directory merely, and the 
failure of the clerk to enter of rec- 
ord a judgment canceling a mort- 
gage as satisfied does not make the 


| satisfying the 
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to, will prove to be accurate and comprehensive.? 

[§ 1763] e. Rendition and Entry'*—(1) In Gen- 
The rendition of a decree of foreclosure, as 
distinguished from its mere entry, is a judicial act 
and is for the court,!© although it is the duty of 
the clerk to record it, if that is required by law.1® 
The decree of foreclosure may ordinarily be entered 
upon the default of defendant,'? or as soon as the 
cause is ripe for decree by the determination of all 
issues and questions which may affect its terms or 
the relief granted;!® and in the absence of stat- 
ute,1® no application or order for the rendition or 


mortgage a cloud on the title to the 


premises. -Walter v. Scott, 29 O. 
A. 89. 

17. See infra § 1764. 

[a] In Ontario a final order abso- 


lute for the foreclosure of a mort- 
gage cannot be made ex parte where 
the defendant, although in default 
in making a defense, has entered his 
appearance in the action. Re Cor- 
bor, 6 Alta. L. 245, 13 DomLR 528, 
25 WestLR 311, 5 WestWkly 1. 


Pee ba pire ns by default see infra 

7 

18. U. S.—Morton Trust Co. v. 
Re-Coyl £65. . Ped: 


Metropolitan St. 
493. 714 

Ala.—Fry v. Merchants’ Ins. Co., 15 
Ala. 810. 

Fla.—Laflin v. Gato, 50 Fla. 558, 
39 S 59. 

Ga.—Richards v. Bibb County Loan 
Assoc., 24 Ga. 198. 

Iowa.—Hollibaugh v. Baker, 49 
Iowa 695. 

Md.—Hays v. Dorsey, 5 Md. 99. 

Mont.—State v. Blaine County 
Dist.-Ct., 53> Mont. 235; 1638 P1149. 

Va.—Lipscombe v. Rogers, 20 
Gratt. (61 Va.) 658. 

[a] Ascertainment of amount due. 
—It is no objection to entering a de- 
cree of foreclosure that the amount 
of the judgment must depend on 
something to be ascertained after its 
rendition, provided such amount can 
be approximated sufficiently for all 
practical purposes. Richards v. 
Bibb County Loan Assoc., 24 Ga. 198; 
Hays v. Dorsey, 5 Md. 99. 

[b] Controversy as to surplus.— 
The rendition of final decree should 
not be delayed because there is a 
controversy among defendants about 
the surplus which may arise after 
mortgage. Fry Vv. 
Merchants’ Ins. Co., 15 Ala. 810. 

[c] Where the cause is not ripe 
for the decree, the purported entry of 
judgment by the clerk is void, as in 
effect a rendering of judgment, and 
as such beyond his powers. State v. 
Blaine County Dist. Ct., 53 Mont. 
235, 163 P 1149. 

19. See statutory provisions; and 
Peo. v. Donnelly, 168 App. Div. 500, 
153 NYS 997. 

[a] In New York, where defend- 
ants were all served within the state, 
there being no infants or incompe- 
tents, and all were in default, and 
plaintiff served a notice of motion 
on all the defendants who appeared 
for judgment as demanded in the 
complaint, on which motion none of 
the defendants appeared and the ap- 
plication for judgment was not op- 
posed, whereupon the court appointed 
a referee to compute the amount 
due, plaintiff, without further notice 
to the defendants who had appeared, 
was entitled to judgment of foreclo- 
sure and sale. Neither Code‘ Civ. 
Proc. §§ 1214, 1215, 1219, relating to 
application to the court for judg- 
ment by default, to the proceedings 
thereon, and prescribing when a de- 
fendant in default is entitled to no- 
tice, nor Gen. Rules Pract., rule 60, 
relating to reference on failure to 
answer on mortgage foreclosure, re- 
quires more than one notice of the 
application for judgment in case of 
default in an action to foreclose a 
mortgage. Peo. v. Donnelly, 168 App. 
Div. 500, 153 NYS 997. 
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entry of the judgment is necessary.?° 
requiring the docketing or enrolling-of a money 
in order that it may become 
a lien on realty,?4 is not applicable to a decree 
for the foreclosure of a mortgage.?? 
Necessity for affidavit of nonpayment. 
tario, where a decree nisi has been made for the 
sale of the mortgaged premises,?* plaintiff will not 
be entitled to a final decree ordering a sale unless 
he files an affidavit that the mortgage money has 


judgment or decree, 


not been paid.?4 


[§ 1764] (2) Judgment by Default or Decree Pro 
A decree of foreclosure may be rendered 
where defendant is in default for want of an ap- 
pearance,”® or for want of a sufficient plea or 


Confesso. 


20. See Judgments § 179. 

21. See Judgments § 885 et seq. 

22. Planters’ Bank v. Conger, 20 
Miss. 527; Dawes v. Wheeler, 45 N. 


J. L. 67; Goelet v. Lansing, 6 Johns. 
Che (Nay We rb: 

Gien of foreclosure decree see in- 
fra § 1776. 

23. See supra § 1733. 

24. See cases infra this note. 

[a] Requisites of affidavit of non- 
payment.—(1) Where there are joint 
mortgagees, this affidavit should be 
made by all of them. Annis v. Wil- 
son; LaGhiy Chamb.»4Ont) 217. 4r@2) 
But where the mortgagees are part- 
ners, an affidavit by one without the 
other may be sufficient, where such 
other is out of the country and 
never interfered in the mortgage 
transaction. Counter v, Wylde, 1 
Grant Ch. (Ont.) 538. (3) The affi- 
davit may be made by an agent of 
the mortgagee, but it must state that 
he was authorized to receive the 
money. Powers v. Merriman, 1 Ch. 
Chamb. (Ont.) 225. (4) His author- 
ity need not, however, be produced. 
Radclyffe v. Duffy, 1 Ch. Chamb. 
(Ont.) 302. (5) It must also show 
who has had the custody of the mort- 
gage. Rae v. Shaw, 1 Ch. Chamb. 
(Ont.) 209. (6) And if plaintiff is a 
nonresident and the affidavit is made 
by his solicitor, it must state that he 
has no other agent within the juris- 
diction authorized to receive the 
money. Taylor v. Cuthbert, 1 Ch. 
Chamb. (Ont.) 240. (7) In case of a 
corporation the affidavit may be made 
by the officer who would receive the 
money in the line of his duty. 
Western Assur. Co. v. Capreol, 1 Ch. 
Chamb. (Ont.) 227. (8) Where the 
decree orders the money to be paid in 
to a designated bank, the affidavit of 
nonpayment should be made by the 
manager or cashier or other like offi- 
cer, not an accountant, and should 
show that the money had not been 
paid before the appointed day, as 
well as that it had not been paid on 
or since that day. Campbell v. Gar- 
rett, 1 Ch. Chamb. (Ont.) 255; Far- 
rell v. Stokes, 1 Ch. Chamb. (Ont.) 
201. (9) Plaintiff must also show 
that he has not been in possession of 
the premises or in receipt of the 
rents and profits, and must also nega- 
tive such possession or receipt by 
any third person on his behalf. Ford 
v. Jones, 1 Ch. Chamb. (Ont.) 291; 
Burford v. Lymburner, 1 Ch. Chamb. 
(Ont.) 275; Scott v. McDonnell, 1 Ch. 
Chamb. (Ont.) 193. (10) On the 
other hand, if the affidavit shows 
that plaintiff has been in the occu- 
pation of the property, it must be 
referred back to the master to take 
a new account, set an occupation 
rent, and appoint a new day for pay- 
ment. Cummer v. Tomlinson, 1 Ch. 
Chamb. (Ont.) 285. (11) But this 
rule does not apply where he did not 
enter into possession until after the 
day appointed for payment. Green- 
shields v. Blackwood, 1 Ch. Chamb. 
(Ont.) 60. (12) The affidavit of non- 
payment is to be made after the day 
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answer,?* or where the bill is taken pro confesso ;*7 
and in such cases the deeree will be supported by a 
presumption of jurisdiction over defendant’s person 
by due service or publication of process,?* unless 
the decree or the return shows on its face an entire 
want of service or fatal defect in the service, in 
which ease it will be void for want of jurisdiction.?9 

[§ 1765] f. Amending Judgement—(1) In Gen- 
A judgment or decree of foreclosure may be 
corrected after its rendition in respect of an error 


or omission, so as to make it conform to the inten- 


where the effect 


the money is due. Blong v. Kennedy, 
2 Ch. Chamb. (Ont.). 453... (13) And 
if there is a long delay after that 
day, plaintiff’s motion for final order 
will not be granted ex parte, but only 
on notice. Kirchoffer v. Stafford, 2 


Ch. Chamb. (Ont.) 52;  Ardagh v. 
Orchard, 2 CanLJNS 303; Hurd v. 
Seymour, 1 Ch. Chamb. (Ont.) 332. 


(14) It need not be shown that any 
encumbrancer beside plaintiff at- 
tended at the time appointed for pay- 
ment of the several encumbrancers. 


Irvine v. Whitehead, 1 Ch. Chamb. 
(Ont.) 10. 
25. Cal—Taylor v. Ellenberger, 


128 Cal. 411, 60 P 1034. ‘ 

Kan.—Christie v. Jeffries, (A.) 53 
EB, 7833 
he rageet 4 v. McLeod, 19 la. Ann. 
80. 

Md.—Schaefer v. Amicable Perma- 
nent Land, ete., Co., 47 Md. 126. 

IN. Y.—Peo; v.rsDonnelly, 168> App: 
Div. 500, 153 NYS 997; Wetmore v. 
Winans, 8 Paige. 370. 

Tex.—Morrison v. Van Bibber, 25 
Nex:sSuppl.. 153: 

Wash.—Twigg v. James, 37 Wash. 
43.4; (7.9» Pi:959. 

Wis.—Brockway _ v. 
Wis. 406, 5 NW 781. 

HWng.—Wade v. Wilson, 22 Ch. D. 
235; Kettle v. Corbin, Dick. 314, 21 
Reprint 290; Patey v. Flint, 48 1 ‘Jie 
Ching: 

Ont.—Miller v. Buchan, 8 OntWN 
466; Chamberlain v. Armstrong, 9 
Ont, “Pri 212: 

[a] Default pending demurrer.— 
Judgment by default cannot be ren- 
dered while a demurrer interposed 
by defendant remains undisposed of. 
Canada Settlers’ L. & T. Co. v. Mur- 
ray, 20 Wash. 656, 56 P 368. 

{[b] Default pending inquiry as to 
sanity of mortgagor.—On proceeding 
to foreclose a mortgage, the period 
elapsing between an adjudication of 
the mortgagor’s insanity and the ap- 
pointment of his guardian cannot be 
deducted from the three months al- 
lowed before default can be taken. 


Newton, 49 


Taylor v. Ellenberger, 128 Cal. 411, 
60 P 1034. 
[c] First term after service.—The 


fact that a judgment of sale was not 
rendered at the first term of court 
after service by publication was 
completed is a mere irregularity and 
will not affect its validity. Christie 
veo VJefiries,, 7) Kan. Alf .813; 53)' P 
783. 

Necessity of application for order 
see supra § 1763 text and note 19. 

26. Bosworth vy. Sandlin, 46 Fla. 
532, 35 S 66; Boyd v. Holmes, 9 Mo. 
720; Citizen’s Sav. Bank v. Bauer, 49 
Hun 238, 1 NYS 450; Farmers’ L. & 
T. Co. v. Jewett, 3),CGhSent) (N: -Y.) 
53; Manitoba, etc., Loan Co. v. Har- 
rison, 2 Man. 33. 

a7. Seeley v. Manning, 387 Wis. 
Ho Baby v. Woodbridge, 5 CanLJ 

- Robinson v. Dobson, 11 Grant Ch. 

‘oan 357; Bethune vy. Caulcutt, 1 
Grant Ch, (Ont.) 81. 

[a] Where defendant was not 
stmmioned, a decree pro confesso can- 


tion of the court or the facts of the case,*° or so 
as to provide for rights or interests of parties accru- 
ing since the commencement of the suit;** but not 


would be to make an entirely new 


not be rendered. 
Md. 29. 

28. Ireland v. Woolman, 15 Mich. 
253; Fuchs v. Devlin, 12 NYS 574; 
Harris .v.\,Daugherty,, 74.-Texs4) 
SW 921, 15 AmSR 812; Twiggs v. 
James, 37 Wash. 434, 79 P 959. 

[a] In scire facias on a mortgage, 
where there is service on the terre- 
tenant, and two returns of nihil as 
to the mortgagor, a judgment against 
the mortgagor for want of an affi- 
davit of defense, on his failure to 
appear, is good, and judgment may 
be taken against the terre-tenant for 
not taking defense in proper form. 
Where the mortgagor has parted with 
his title to the land, and the scire 
facias is served on the terre-tenant, 
a second return of nihil is not neces- 
sary except for the purpose of reach- 
ing the title of the mortgagor, and 
to obviate the necessity of subse- 
quently going out of the record to 
show that he had parted with his 
title to the person who appeared as 
terre-tenant. Stevens v. North Penn- 
sylvania .Coal Co.,. 35 Pa.~265. 

Presumption as to regularity of 
decree generally see infra § 1775. 

29. Hobby v. Bunch, 83 Ga. 1, 10 
SE 113, 20 AmSR 301. 

SQ.. Cal.—Batchelder v. 
by Calo 3@3, 4 tT. Be sats 
Smith. ¢iCalei73. 
fae cea v. Thexton, 205 IH. A. 

Kan.—Rothschild v. Kraft, 6 Kan. 
At 3097 5]4cP +69. 

Minn.—Norton y.- Metropolitan L. 


Hurtt v. Crane, 36 


Brickell, 
Harlan v. 


ine Co., 74 Minn. 484, 77 NW 298, 
Nebr.—Hoagland v. Way, 35 Nebr. 
387, 53 NW 207. 


N. J.—Union: Trust, Cos v. pe 
Jersey Water, ete. Co. 94 N. J. 
446, 120 A 329 [mod $3 N. J. Ha. Bed, 
Whi A 2455] 

N. Y.—Washington Trust Co. wv. 
Morse Iron Works, ete., Co., 187 N. Y. 
307, 79 NE 1022 [rev 114 App. Div. 
886, 100 NYS 254]; , Harrison iv. 
Union Trust. Co.,,144 N. Y.- 326, 39 
NE 353, 1 NYAnnCas 205; Union 
Trust Co. v. Olmsted, 102 N. Y. 729, 
7 NE 822; Hogan v. "Hoyt, 3 NE 
300; Case v. Mannis, 57 Hun 594, 11 
NYS 243 [aff 123 N.Y. .661, 26 ‘NE 
749]; Bamberger v. Cantor, 188 App. 
Div. 452, 176 NYS. 827; Juawton Vv. 
Lawton, 54 Hun 415, 7 NYS 556; 
Cole v. Kelly, 4 Silv. Sup. . 571,43: 
NYS 131; Vandenburgh v. New York, 
57_N. Y. Super. 285, 7 NYS 675 [aft 
5 NYS 664]; Wing v. De la Rionda, 
5 NYS 550 [aff 125 N. Y. 678 mem, 25 
NE 1064 mem], 

Sask.—Weyburn Security Bank v. 
Pe puaeans 9 Sask. L. 205, 27 DomLR 


Amendment of judgment generally 
see Judgments §§ 449-483 

Correction of decree generally see 
Judgments §§ 449-483. 

31. I1l.—Holden v. Dunn, 144 Ill. 
413, 33 NE 413, 19 LRA 481. 

Ky.—Gridley v. Brooks-Waterfield 
eee 14 SW 407, 12 KyL 391, 9 LRA 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“§§ 1765-1767] 


decree, not originally contemplated or rendered by 
After the expiration of the term, the 
decree cannot generally be amended,** except as to 
matters relating to the detail of its enforcement,*4 
as to which it is not final until consummated by 
sale;*° and it is irregular, and generally fatal, to 
attempt any change or modification of the decree 


the court.®? 


after the sale.3¢ 


[§ 1766] (2) Matters Amendable. 
limitations stated above,®’ the court may amend a 
decree of foreclosure by inserting therein a pro- 
vision for a deficiency . judgment, 
omitted, or striking out one inserted by mistake,°8 
or by making a similar change or modification with 
reference to a personal judgment for the mortgage 
debt,°° or it may change the amount of the de- 
cree, either by correcting a mistake, allowing the 
addition of items overlooked or since accruing, or 
reducing the amount in case of an excessive allow- 
ance ;*° or it may correct a mistake in the descrip- 
tion of the property intended to be sold,*! or add 


4 pitts Geen v. Hodge, 12 La. 
res 

N. Y.—Woolff vy. Leicester Realty 
Co., 134 App. Div. 484, 119 NYS 288. 

Okl.—Mason v. Slonecker, 92 Okl. 
OA7 AES GV ANAS a SRS 

Ont.—Kennedy v. Foxwell, 11 Ont. 
L. 389, 7 OntWR 26. 

[a] Where a portion of the land 
Was conveyed after commencement 
of the suit, the decree may be modi- 
fied so as to protect the rights of the 
grantee. Archer v. Archer, 149 App. 
Ding Gis. 125 NYS; 195 , mod, 147 
App. Div. 44, 131 NYS 661]. 

Hays v. Miller, 1 Wash. T. 143. 

[a] Thus a deficiency order can- 
not be changed into a personal judg- 
ment so as to create a lien on de- 
fendant’s property not included by 
the mortgage, where the rights of a 


prior lienholder would thereby be 
prejudiced. Hays v. Miller, 1 Wash. 
T. 148 


33. U. S.— Continental-Equitable 
Title, etc., Co. v. National Proper- 
ties Co., 273 Fed. 967; Royal Trust 
Co. v. Washburn, ete. R. Co., 113 
Fed. 531. - 

Ala.—Goulding Fertilizer Co. v. 
Blanchard, 178 Ala. 298, 59 S 485. 

Ind.—Hannah v. Dorrell, 73 Ind. 
465. 

N. Y.—Baehr v. Smith, 169 App. 
Div. 574, 155 NYS 453. 

S. C.—Ruff v. Elkin, 40 S. C. 69, 18 
SE 


220. 

[a] “A motion by the mortgagee, 
made a year after the rule was 
granted, to amend it for the sole 
purpose of declaring that a certain 
credit not pleaded was, in fact, al- 
lowed, is irregular and ought to be 
overruled, ”’ Cherry v. Home Bldg., 
etc., Assoc., 57 Ga. 361. 

34 Sterling Nat Bank v. Martin, 
213 Ill. A. 566; Columbia Knicker- 
bocker Trust Co. v. Ithaca St. R. Co., 
141 NYS 249. ; 

Enforcement of foreclosure decree 
see infra §§ 1787-1789. 

35. Operation and effect of decree 
of foreclosure see infra §§ 1775-1784. 

36. Stewart v. Wilson, 141 Ala. 
405, 37 S 550, 109 AmSR 33; More v. 
Meek, 8 Kan. 158; Harrison v. Union 
Trust Co., 144 N. Y. 326, 39 NE 353; 
wy. S. Trust Co. v. Schliep, 28 NYS 
382, 31 AbbNCas 52, 23” NYCivProe 
264; Brewer v. Longnecker, 15 NYS 
37 
(37, Bee unre § 1765. 
3B. U. — Continental-Equitable 
Title, etc., Rane v. National Proper- 
ties Co., 273 Fed. 967. 


¢ Cal.—Barron v. Kennedy, 17 Cal. 
574. 
Sess tame vy, Tnexton, 205. Tl? VA. 
2. ; 
_Iowa.—American Sav. Bank  v. 
Borcherding, 203 NW 712. 
N. Y.—Mutual L. Ins. Co. v. 
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a portion of the land erroneously omitted from the 
original decree ;#? and it may remedy misdirections 
as to the application of the proceeds of the sale,** 
and change a decree for a sale into one of strict 
So also an error in allowing, deny- 
ing, or fixing the right of redemption may be. cor- 
rected,*® and an, amendment may be made saving 


rights of defendants which should have been pro- 


Subject to the 


inadvertently 


party.*+ 


O’Donnell, 146 N. Y. 275, 40 NE 787, 
48 AmSR 796, 2 NYAnnCas 82; Loeb 
v. Willis, 22 Hun 508; Sprague v. 
Jones, 9 Paige 395. 

Ont.—Cockenour v. Bullock, 12 
Grant Ch. 138. 

39. Cal.—Batchelder v. Brickell, 
(De Cal.. sto, 17. Pp 44d, 
a a aa v. Mowry, 33 Ill. 
peer saslles. v. Smith, 50 Iowa 


Kan.—Whitmore*> v. Stewart, 61 
Kan..254, 59 P 261. 
Nebr.—National Bank of Com- 


264, 85 
24 


merce y. Kinkead, 61 Nebr. 
NW 70. 

N. J.—Embury v. Bergamini, 
DN pict Jha Ole easy es 

40. Cal.—Martin v. Hildebrand, 
183 Cal. 270, 191 P 676; Murdock v. 
Clarke, 88 Cal. 384, 26 P 601. 

Hawaii. —Lansing v. Green, 27 Ha 
waii 258. 

Kan.—Harris v. 31 
Kan. 402, 2 P 814. 

Mich.—Montague v. Haviland, 101 
Mich. 80, 59 NW 404. 

Nebr.—Smith v. Atkins, 27 Nebr. 
248, 42 NW 1043. 

N. J.—Citizens’ Mut. F. & M. Ins. 
Co. Wwe -Brittan:?25° NO TO ERIssks Ry= 
erson v. Boorman, 8 N. J. Eq. 66. 

N. Y.—Smith v. Mould, 170 App. 
Div. 930, 154 NYS 783 [aff 87 Misc. 
199, 119 NYS 552]; Valentine v. Mc- 
Cue, 26 Hun 456. 

N. D.—-First State Bank v. Brat- 
lie, 44 N. D. 205, 172 NW 821. 

Or.—Farmers’ Loan Co. v. Oregon 
Pac. R. Co., 28 Or. 44, 40 P1089: 

Wis.—Hart v. Jos. Schlitz Brewing 
Co., 120 Wis. 553, 98 NW 526. 

Sask.—Mathew v. McLean, 2 Sask. 
L. 301. 

41. Ill.—Dayton v. Citizens’ Nat. 
Bank, 11) TiS Al 501. [ath li 6st: 257%; 
4 NE 492]. 

Ind.—Burson v. Blair, 12 Ind. 371; 
Pritchard vy. Mines, 56 Ind. A. 671, 
106 NE 411. 


McCrossen, 


Kan.—Thayer v. Knote, 59 Kan. 
181, 52 P 433. 
Nebr.—Chadron Bldg., etc., Assoc. 


v. Hamilton, 45 Nebr. 369, 68 NW 808. 

N. Y.—Wood v. Martin, 66 Barb. 
241. 

Or.—Bunch v. Thomblison, 67 Or. 
254,13 bur Simos 

Tex.—Hinzie v. Kempner, 82 Tex. 
617, 18 SW 659. 

Wash.—State v. Sere ee ats 
Super. Ct., 8 Wash. 591, 36 P 443 

[a] Any person interested in a 
foreclosure decree may have a mis- 
take in the description, made by the 
clerk in entering the decree, corrected 
on proper showing. Pritchard v. 
Mines, 56 Ind. A. 671, 106 NE 411. 

{b] Evidence held insufficient to 
show mistake in description of land. 
Runnels v, Kaylor, 95 Ind. 503, 


vided for originally.*® 

[§ 1767] (3) Application for Amendment. 
application for the amendment of a decree of fore- 
closure should be made by motion, a new petition 
or bill being ordinarily unnecessary,** but the court 
may upon its own motion correct a clerical error in 
the term during which the judgment was rendered.*® 
Notice of the application must be given to the oppo- 
site party,*® except where the purpose of the amend- 
ment is to correct a mistake of such a character 
that the application will be granted as of course,°° 
and the amendment will not injure the rights of any 


An 


[ec] Clerical error.—‘‘The judg- 
ment in a proceeding by scire facias 
to foreclose a mortgage, in describing 
the land referred to a deed by which 
it had been conveyed, and gave the 
wrong date to the deed. This was 
held to be a mere clerical error, 
which could be corrected on motion 
in the court below by the files in the 
cause, and did not afford ground for 


reversal.” Russell v. Brown, 41 Ill. 
183, 184. 
{d] Certainty in amendment.—An 


order purporting to amend a judg- 
ment “so as to include all lands de- 
scribed in said mortgage, and which 
were not shown upon the trial to 
have been released from the lien ox 
said mortgage’ does not cure the 
alleged omission, and will be va- 
cated upon proper application. 
Veighte v. Slocum, 3 NYSt 153. 


42. Blasingame_ v. Lowdermilk, 
132 Ark. 542, 201 SW 807; Dickey v. 
Gibson, 113° Cal. 26,7 45° Pio ib,enb4 
AmSR 321. 


43. Magid v. Central Union Trust 
Co., 297 Fed. 144; Smith v. Mould, 
170 App. Div. 930, 154 NYS 783: [aff 
87 Misc. 199, 149 NYS 552]; Sidney 
Stevens Implement Co. vy. South Og- 
den Land, etc., Co., 20 Utah 267, 58 
P 843; Moffat v. March, 3 Grant Ch. 
(KOvmas)) Brey 

44. Horner v. Zimmerman, 45 Ill. 
14; Loomis v. Stuyvesant, 10 Paige 
CN. “¥en 490. 

45. Colwell v. Warner, 36 Conn. 
224; Martin v. Miller, 97 Kan. 723, 
156 P .709; Bonner Springs Lodge, 
etc., Co. v. McClelland, 59 Kan. 778, 
53 P 866; Smith v. Burnes, 8 Kan. 
197; Kennedy v. Foxwell, 11 Ont. L. 
389, 7 OntWR 26. 

46. -Gregory v. Keating, 3 Cal. 
Unrep. Cas. 208, 22 P 1084; Mickley 
v. Tomlinson, 79 Iowa 383, 41 NW 
311, 44 NW 684; Livingston v. Mil- 
drum, 19 N. Y. 440. 

Necessity of providing in foreclo- 
sure decree for undetermined rights 
of parties see supra § 1734. 

47. Napa Bank v. Godfrey, 77 Cal. 
612, 20 P 142; Robins v. Swain, 68 
Ill. 197; Allemania Loan, etc., Assoc. 
v. Mueller, 8 Oh. Dec. (Reprint) 402, 
7 CineLBul 301; Weyburn Security 
pene v. Knudson, (Sask.) 30 DomLR 
60 

48. Dickey v. Gibson, 113 Cal. 26, 
45 P 15, 54 AmSR 321. 

49. Ives v. Sanguinetti, 18 Ariz. 
552, 164 P 435; Homan y. Hellman, 
35 Nebr. 414, 538 NW 369; Symns v. 
Noxon, 29 Nebr. 404, 45 NW _ 680. 

50. Dickey v. Gibson, 118 Cal. 26, 
45 P 15,54 AmSR 321. 

[a] Clerical error.— Dickey  v. 
Gibson, 113 Cal. 21, 45 P15, 54 AmSR 


321. 
COnnevs 


51. 
Blake, NW 155; 


Louisville Banking 
70 Minn. 252, 73 


160 [42 C.J.] 


[§ 1768] g. Opening or Vacating Judgment—(1) 
In conformity to general rules®? a court 
of record has the power to open or vacate its judg- 
ment for the foreclosure of a mortgage,°* but the 
granting of such relief is diseretionary,>* except 
im a ease where the statute makes express provision 
The court has power .to impose terms 
on the granting of such relief, and the mortgagor 
must tender or offer to pay what is due under the 
mortgage, if he admits any indebtedness at all.®° 
The recovery of a personal judgment on the debt, 
after a decree of foreclosure, has the effect of open- 


In General. 


therefor.®* 


Wing v. DelaRionda, 125 N. Y. 678, 
25. NE 1064. 

[a] Rule applied.—An amendment 
may be made directing a sale in the 
city where the premises were situ- 
atefi instead of in the city designated 
by the decree. Wing v. DelaRionda, 
125 N. Y. 678, 25 NE 1064. 

52. See Equity §§ 871-936; Judg- 
ments §§ 484-600. 

53. U. S.—Finley v. U. S. Bank, 11 
Wheat. 304, 6 L. ed. 480. 


Ala.—Malone v. Marriott, 64 Ala. 
486 (recognizing rule). 

Ariz.—Ives v. Sanguinetti, 18 Ariz. 
652,,164 P 435. 

Ark.—Crawley v. Neal, 152 Ark. 
232, 238 SW 1054. 

Cal.—Illinois Trust, ete, Bank v. 
Pacinice RCo, 115 Cal e285, 47¢ P6005 


Kreichbaum v. Melton, 49 Cal. 50. 

a ARE v. Stiles, 35 Conn. 
Eh OF ga aes v. Hodge, 62 Fla. 516, 
ioe .—Golden v. Fowler, 26 Ga. 


ie Ill.—-McCormick v. Higgins, 190 Ill. 
» 241. 
Ind.—Fall v. Evans, 20 Ind. 210. 
Iowa.—Bondurant v. Taylor, 3: 
Greene 561. 
Kan.—Logan-Moore Lumber Co. v. 
Bowersock, 109 Kan. 135, 197 P 1104. 
Ky.—Hays v. Gilbert, 71 SW 652, 
24 KyL 1386. 


Mass.—Tetrault v. Fournier, 187 
Mass. 58, 72 NE 351. 
Mich.—Bailey v. Murphy, Walk. 


305. 

Minn.—Russell _ v. 
Minn. 463, 42 NW 391. 

Nebr.—Brown v. Conger, 10 Nebr. 
236, 4 NW 1009. 

Nev.—Nevada Cons. Min., etc., Co. 
v. Lewis, 34 Nev. 500, 126 P 105 
RED ae rule). 

N. 66 N. H. 


429, 23. “A 90 (recognizing rule). 

N. J.—Vanderveer v. Holcomb, 22 
Neg. 555. 

N. M.—Las Vegas R., etc., Co: v. 
St. Louis County Trust Co., 15 N. M. 
634, 100 P 856 (recognizing rule). 

N. Y.—Peck v. New York, etc. R. 
Co., 85 N. Y. 246; Alling v. Fahy, 70 
Wha Ss iN Geile 

N. C.—Everett v. Reynolds, 114 
Ne Ci1366,) L9tSH 233. 

19 Oh. 
52 Or. 


Blakeman, 40 


Oh.—Lockwood vy. Mitchell, 
448, 53 AmD 438. 

Or.—Waymire v. Shipley, 
464, 97 P 807. 

Pa.—Gaus v. Bleiman, 82 Pa. Su- 
per. 97. 

Porto Rico.—Polanco y. Goffinet, 26 
Porto Rico 286. 

S. C.—Gibson v. Bethea, 95 S, C. 
343, 78 SE 1025. 

Tex.—Lumpkin v. Williams, 1 Tex. 
Give Ay 214.21) SW. 967: 

Utah.—Bylund v. Crook, 60 Utah 
285, 208 P 504. 

Vt.—Blodgett v. Hobart, 18 Vt. 414. 

Wash.—Spencer  v. Alki Point 
Transp, Co: oe) Wash, 77%, L0reP 509; 
132 AmSR 1058. 

Wis.—Harder v. Davelaar, 184 Wis. 
616, 200 NW 368. 

Eng.—Campbell v. Holyland, 7 Ch. 
D. 166. 

Can. Kearney v. 
Can, Ss. ©. 33. 


Creelman, 14 
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redeem.®* 


as it. stands.®8 


B. C.—Canada Permanent Mortg. 
Corp. v:. Natha’ Singh, * 29 BC. 397; 
60 DomLR 56, [1921] 2 WestWkly 
361. 

Man.—Williams v. Box, 44 Can. S. 
C. 1, 138 WestLR 451 [rev 19 Man. 
560]. 

Ont.—Dovercourt Land Bldg., etc., 
Co. v. Dunvegan Heights Land Co., 
47 Ont. L. 105; Waddell v. McColl, 
2 Ch. Chamb. 62. 

Sask.—Credit Foncier v. Redekope, 
12 Sask. L. 83, [1919] 1 WestWkly 
494. 

54. Kan.—Logan-Moore Lumber Co. 
v. Bowersock, 109 Kan. 135, 197 P 
1104. 

Minn.—Russell v. Blakeman, 40 
Minn. 4638, 42 NW 391. 

Pa.—Gaus v. Bleiman, 82 Pa. Su- 
pers OT. 

Wash.—Spencer v. Alki Point 
Transp. CO. Do Wasa (ice Lous 509; 
132 AmSR 1058. 

Wis.—Harder v. Davelaar, 184 Wis. 
616, 200 NW 368.- 

Ont.—Supreme Cte O ek vs. Pees; 
19 Ont. Pr. 254, 20 CanLTOccNotes 
400 [dist Kelly v. Imperial Loan, 
ete, Co. td dl Cans sy ‘C. 516)% 

Sask.—Credit Foncier v. Redekope, 
a Sask. L. 838, [1919] 1 WestWkly 
494, 

[a] “An application to open judg- 
ment is an equitable proceeding ad- 
dressed to the discretion of the 
court . - and in considering such 
action the court will pass upon all 
the facts and do justice between the 
parties.” 
258 Pa. 479, 484, 102 A 170. 

55. See statutory provisions; 
cases infra this note. 

la] A defendant who had no ac- 
tual notice of the foreclosure action, 
upon compliance with the require- 
ments of the statute, may have the 
judgment opened as a matter of 
right. Brown v. Conger, 10 Nebr. 
236, 4 NW 1009. 

{b] A nonresident served by pub- 
lication has a right under the statute 
to a hearing for the vacation of the 
judgment. Berry v. Doty, 5 Wis. 


and 


605. See Williamson y. Soper, 228 
Te cAn. Os j 
56. N. J..-Vanderveer vy. Holcomb, 


22°N. J. Eq. 555, 

N. ¥.—Bard y. Fort, 3 Barb. Ch. 
632. 

Vt.—Blodgett v. Hobart, 18 Vt. 
414. 

Wash.—Investment Securities Co. 
v. Adams, 37 Wash. 211, 79. P 625. 

Wis.—Welsh Vv. Blackburn, 92 
Wis. 562, 66 NW 528; Weber v. Zei- 
met, 27 Wis. 685. 

Ont.—College v. Hill, 8 Ont. 286. 

[a] Security to cover interest and 
damages may be required of plain- 
tiff where he is not solvent. Polanco 
v. Goffinet, 26 Porto Rico 286. 

[b] Payment of attorney’s| fees.— 
The mortgagor’s grantee, filing his 
bill to set aside an erroneous cere’ 
of foreclosure, cannot be required, 
order to redeem the land, to pay ine 
attorney’s fees of the mortgagee in 
the foreclosure suit and in defending 
the present suit. Bondurant v. Tay- 
lor, 3 Greene (Iowa) 561; Gibson v. 
Bethea, 95 S. C. 343, 78 SE 1025. 

[c] Where the decree was: ob- 


[§ 1769] (2) Persons Entitled to Relief. 
general rule an application to open or vacate a fore- 
closure decree can be made only by a person who 
shows that he has such an interest in the mortgaged 
premises as will be injuriously affected by the decree 
However, the mortgagor, although 
he has parted with his equity of redemption, has 
sufficient interest, provided he is still lable on his 
covenants to the grantee;°® as does a purchaser of 
the premises before suit. was brought,°° a subse- 


Union Trust Co. v. Hugus,: 


[§§ 1768-1769 


ing the foreclosure and letting the mortgagor in to 


As a 


tained by fraud, for a larger sum 
than was due, applicant need not 
make a tender as a preliminary to 
proceedings to vacate the decree. 
Lockwood v. Mitchell, 19 Oh. 448, 53 
AmD 438. 

57. Mills v. Choate, 2 Ch. Chamb, 


(Ont.) 483; Orser v. Colonial Invy., 
ete.,,,Co.,,-10,, Sask.-. L.-.349.., 3d few 
DomLR 47, [1917] 3 WestWkly 513. 


See also supra § 1254. 

“Apart from the provisions of The 
Land Titles Act, the rights and obli- 
gations of a mortgagee are well set- 
tled. He is entitled to pursue all his 
remedies concurrently. He may, in 
the same action, have personal judg- 
ment for the debt and judgment for 
foreclosure; he may, after he has ob- 
tained foreclosure, enforce his per- 
sonal judgment by execution, so long 
as he is in a position to return the 
mortgaged property intact upon pay- 
ment by the mortgagor. If he is not 
in a position to reconvey the mort- 
gaged estate, he will be restrained 
from enforcing his personal judg- 
ment. Where, however, after fore- 
closure he realizes on his personal 
judgment, the foreclosure is reopened 
and the mortgagor has a new right 
to redeem.’ Orser v. Colonial Iny., 
ete., Co., supra. 

58. U. S.—Finley v. U. S. Bank, 
ar whey. 304, 6 L. ed. 480. 

N. J.—Graham v. Donohue, (Ch.) 
38 A get. 

N. Y.—Poughkeepsie Sav. Bank y. 
Extension Dev. Co., 154 App. Div. 
308, 138 NYS 958. 

N. C.—Everett v. Reynolds, 114 N. 
C. 366, 19-SH 233. 

Oh.—Hubbell v. Mansfield, 5 Oh. 


Dec. (Reprint) 329, 4 AmDLRec ie 
Pa.—Globe Bldg., ete, Assoc. v. 
Renderher chet, ,202 Pa. 325, 51 A 
af 
Can.—Kearney v. Creelman, 14 
CanisS.2Oir3 ay 
[a] Prior mortgagee not made a 


party to the foreclosure proceedings 
is not entitled to have the decree set 
aside. Finley... vo Us,S., Banka 
Wheat. (U. S.) 304, 6 L. ed. 480. 

[b] Purchaser after the decree or 
after the institution of the foreclo- 
sure suit is not entitled to have the 
decree set aside and be let in to de- 


fond: Malone v. Marriott, 64 Ala. 
[ce] Purchaser under a deed ante- 


dating the mortgage, and not made a 
party to the foreclosure suit, has not 
such an interest as will entitle him 
to relief. Hibernia Sav., etc., Soc. v. 
Ordway, 38 Cal. 679. 


eee Stanley v. Goodrich, 18 Wis. 
[a] Where the equity of redemp- 


tion has been sold on execution on a 
judgment junior to the mortgage, and 
the mortgagor has been released 
from liability on the bond, he no 
longer has such an interest as en- 
titles him to have the judgment 
opened and be let in to defend on the 
ground of usury. Reap v. Battle, 
155 Pa. 265, 26 A 489. 


66. Illinois Trust, ete.,.) Bankag va 
Pacific R. Co., 115 Cal. 285, 47 P 60; 
Powell v. McDowell,. 16 Nebr. 424, 


20 NW 271; Hewitt v. Montclair R. 
Co., 25,.N. Ap Eq. 100. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-_ Lith Oh ry 


§§ 1769-1771] 


quent encumbrancer,*! or a holder of one of the sev- 
eral bonds or notes secured by the mortgage, who 


was not made a party originally 
grieved by the decree.®? 


[§ 1770] (8) Grounds for Relief. 
rule a mere error or irregularity in the for eclosute 
judgment, not going to the court’s jurisdiction of 
the cause, will not warrant the vacation of the judg- 
the court has the power to 
where the 
substantial one®* and the application was season- 
A judgment of foreclosure may be 
opened or vacated for the want of, or a defect in, 
the service of process on a necessary party,°* or 
because defendant was prevented from interposing 


ment.°? However, 
set aside the judgment, 


ably made.® 


61. Bailey v. Murphy, Walk. 
(Mich.) 305; Quinlan v. Stratton, 128 
IN. ¥° 659; 28 NE 529; Scottish Ameri- 
Cans Inv! ‘Co: vi Brewer, ze Ont.) Ta: 
369, 21 CanLTOccNotes 522. 

62. Campbell v. Texas, ete, R. 
Co., 4 F. Cas. No. 2,366, 1 Woods 368; 
Glide v. Dwyer, 83 Cal. 477, 23 P 
706; Stevens v. Boston Cent. Nat. 
Bank, 144 N. Y. 50, 39 NE 68. 

63. U. S—Bower v. Stein, 177 Fed. 
6738, 101 CCA. 299. 

Ala.—Albritton v. Lott-Blackshear 
Commn. Co., 180 Ala. 33, 60 S 148. 

Ark.—Horn v. Hull, 169 Ark. 463, 


275 SW 905; Hume v. Indiana Nat. L. 
Ins. _Co., 155 Ark. 466, 245 SW 
19. 


Cal.—May v. Hatcher, 130 Cal. 627, 
Oo ba33 


Ill.—Johnson y. Anna Bldg., etc., 
Assoc., 133 Ill. A. 213. 
ee ap ee Vv. “Lang, AP Kan. 

6. 

Nebr.—Hoyt v. Little, 55 Nebr. 71, 
75 NW 56. 

Nev.—Nevada Cons. Min., etc., Co. 


v. Lewis, 34 Nev. 500, 126 P 105. 

N. H.—Butler ie Morse, 66 N. H. 
429; 23 A 90. 

N. Y.—Peck v. New York, etc., R. 
Go.,' 85 (Ne Ys) 246. 

Pa.—Citizens’ Sav., etc., 
Heiser, 150 Pa. 514, 24 A 733; Gaus 
v. Bleiman, 82 Pa. Super. 97. 

Wis.—Harder v. Davelaar, 184 Wis. 
616, 200 NW 368; Mc Paes v. Wright, 
75 Wis. 306, 43 NW 955; Warren v. 
Foreman, 19 Wis. 35. 


Ont.—Parker v. Hossack, 13 Ont 


WN 322; Collins v. Denison, 2 Ch. 
Chamb. 465. 
[a] Misdescription of property.— 


153 Ala. 462, 


Stephenson v. Harris, 
130 


45 S 196; Emerson v. Knight, 
Ga. 100, 60 SE 255. 

[b] Mistake as to residence.— 
Bower v. Stein, 177 Fed. 673, 101 CCA 
299 [aff 165 Fed. 232]. 

[c] Premature rendition of de- 
eree.—Horn v. Hull, 169 Ark. 463, 
275 SW 905. 

64. See cases infra this section. 

[a] Decreeing sale in gross with- 
out ascertaining its susceptibility to 


division. Dale v. Bugh, 16 Ind. 2338; 
Frame v. Bell, 16 Ind. 229. 
[b] Excessive amount of recov- 


ery.—Peck v. New York, etc., R. Co., 


85 N. Y. 246. 
65. See cases supra notes 63, 64, 


Laches see infra § 1771. 


66. Ark.—Crawley v. Neal, 152 
Ark. 232, 238 SW 1054. 

Cal.—Hibernia Sav., ete. Soc. v. 
Clarke, 110 Cal. 27, 42 P 425; Mc- 
Millan v. Reynolds, 11 Cal. 372. 

Tll.— McCormick v. Higgins, 190 


Til. A. 241. 

Ind.—Fall v. Evans, 20 Ind. 210. 

N. J.—Steinhardt v. Cohen, 86 
J. Eq. 323, 98 A 637. 

N. Y.—Wakeman v. Hazleton, 3 
Barb. Ch. 148; Tripp v. Vincent, 8 
Paige 176. 

Be C.—Hughes v. Hodges, 94 N. C. 
Or.—Waymire v. 52 Or. 
464, 97 P 807. 


[42 C. J.—11] 


N. 


Shipley, 


Assoc. V.]. 
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and who is ag- 
As a general 


judgment.®® 


Are l yey 


error was a 


Pa.—Stewart v; BiBl) see 
Dist. 635. 

S. C.—Clemson Agricultural Col- 
foie v..Pickens, 42 S, C: 511, 20 SE 

B. C.—Canada Permanent Mortg. 
Corp. v. Natha Singh, 29 B. C. 397, 
ot DomLR 56, [1921] 2 WestWkly 


Ont.—Trinity College v. Hill, 10 
Ont. A. 99; Hilliard v. Campbell, 7 
Grant Ch. 96. 

Sask.—Credit Foncier v. Redekope, 
12 Sask. L. 88, [1919] 1 WestWkly 


Oatman, 


494; Robinson v. Ford, 7 Sask. L. 
are 19 DomLR 572, 7 WestWkly 


67. Cal.—Bernheim y. Cerf, 123 
Cals 170) 55) P7592 

Conn.—Bostwick v. Stiles, 35 Conn. 
195; Crane v. Hanks, 1 Root. 468. 

Ind.—Laughlin v. Hibben, 129 Ind. 
6; 27 NE 753. 

Iowa.—Worth v. Wetmore, 87 Iowa 
62, 54 NW 56. 

Mich.—Stone v. Welling, 14 Mich. 
514; Bailey v. Murphy, Walk. 305. 

N. J.—Smith v. Alton, 22 N. J. Eq. 
572; Moore v. Degraw, 5 N. J. Eq. 
346. 

N. Y.—Lansing vy. McPherson, 3 
Johns. Ch. 424 

S. C—Columbia Bank v. Havird, 
99 S:. C. 110, 82 SE 1006. 

Tex,—Lumpkin v. Williams, 1 Tex. 
Civ. A. 214, 21 SW 967. 

Vt.—Blodgett v. Hobart, 18 Vt. 
414. 

Eng.—Thornhill v. Manning, 1 Sim. 
N. S. 451, 40 EngCh 449, 61 Re- 
print 174. 

B. C.—Hill v. Handy, 17 DomLR 
87, 50 CanLJ 505, 27 WestLR 266, 
6 WestWkly 244. 

Ont.—Scottish American Inv. Co. 
v. Brewer, 2 Ont. L. 369, 21 CanLT 


OccNotes 522; Foster v. Mallory, 10 
OntWN 145. j 
Sask.—Dunford v. Leicester, 61 
DomLR 4638, [1921] 2 WestWkly 585. 
[a] Inadvertence of court in 


striking out answer.—Bernheim v. 
Cerf, 123 Cal. 270, 55 P' 759. 

[b] Misapprehension as to object 
of bill—Platt v. Ashbridge, 12 
Grant Ch. (Ont.) 105. 

[ec] Neglecting to answer on ad- 
vice of solicitor.—Ratkewicz v. Kara, 
88 N. J. Eq. 201, 102 A 634. 

{d] ‘Reliance on mortgagor’s pro- 
posals for a settlement.—Blodgett v. 
Hobart, 18 Vt. 414; Pierson v. Clayes, 
LE Vt.93: 

68. Jll.—Monarch Brewing Co. v. 
Wolford, 179 Ill. 252, 53 NE 583. 

Ind.—Gaylord v. Lafayette, 115 
Ind. 423, 17 NE 899. 

N. Y.—Union Dime Sav. Inst. v. 
Clark, 59 HowPr 342 [aff 27 Hun 
316]. 

Wash.—Investment Securities Co. 
va. Adams) (37 \Washvuzieds 799 *P=626) 

Ont.—Trinity College v. Hill, 10 
Ont. A. 99; Johnston vy. Johnston, 9 
Ont. Pr. 259. 

[a] For example, where a senior 
lienor failed to make junior claimants 
parties because of an error in the 
entry of the minutes whereby he was 
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his defense at the proper time through accident, 
surprise, mistake, inadvertence, or excusable neg- 
lect,®7 or was otherwise misled as to his rights in 
the proceedings;** and fraud practiced by the suc- 
cesstul party in obtaining the judgment is likewise 
a ground for opening or vacating a foreclosure 


Effect of Laches or Waiver. A 


party who otherwise would be entitled to apply 
for the opening or vacating of a decree of foreclo- 
sure may be debarred from doing so, on the ground 
of waiver or estoppel, where he has acquiesced with- 
out objection in the further proceedings,“? or has 
accepted the benefits accruing from the decree," or 
where he has unduly delayed the institution of pro- 


led to conclude that the action had 
been dismissed as to him, he may 
have the decree reopened. Quinlan 
v. Stratton, 128 N. Y. 659 mem, 28 
NE 529, 3 Silv. A. 558. 

[b] Ignorance of existence of per- 
sons who should have been made 
parties.— Investment Securities Co. v. 
Adams, 37 Wash. 21, 79 P 625. 

69. Us §.—Sahlgard v. Kennedy, 2 
Fed. 295, 1 McCrary 291. 

Tl.—Tucker v. Conwell, 67 Ill. 552; 
Marks v. O’Donnell, 218 Ill. A. 431. 
in OP aon v. Mallory, 26 lowa 

N. J.—Edge v. Goulard, 36 N. J. 
Eq. 43; Marcole v. Hinnes, (Ch.) 61 
ALOT. 

Eng.—Patch v. Ward, 4 Giffard 96, 
66 Reprint 635; Harvey Vv. Tebbutt, 
Lo Sacke& “W. VLore 37 SReprinteoo0s 
Soley v. Salisbury, 9 Mod. 153, 88 
Reprint 372. 

Ont.—McLean v. Grant, 20 Grant 
Cherie. 

[a] Fraud affecting merely the 
sale of the mortgaged premises is not 
a ground for the vacation of the de- 
cree of foreclosure. Las Vegas R., 
etc, -Co. v. St. Louis) Countysy Trust 
Co., 15 N. M. 634; 100 P 856. 

{b] The disavowal by a mort- 
gagee of any interest in a decree 
in his favor foreclosing a mortgage 
does not warrant the annulment of 
the decree, as the mortgagee may 
have assigned or transferred his in- 
terest. Cross v. Martin, 207 Ala. 127, 
92 S 410. 

Sufficiency of evidence of fraud to 
warrant vacating foreclosure decree 
see infra § 1773. 

70. Ariz—Ives v. Sanguinetti, 18 
Ariz. 552, 164 P 435; Bryan v. Pinney, 
SPATIZ: MANE 20 aouele 

Ind.—Becker y. Tell City Bank, 142 
Ind. 99, 41 NE 323. 

Nebr.—Lackey v. Yekel, 113 Nebr. 
382, 203 NW 542; Klabunde v. Byron 
Reed Co., 69 Nebr. 120, 95 NW 4, 98 
NW 182. 

N. J.—New Home Bldg., ete, As- 
soc. v. Wel-Bilt Constr. Co., 98 N. J. 
Eq. 545, 181 A 5238; Cartun y. Myers, 
82 A 14; McKaig v.. McCallum, 60 
Ne) BGs 33, 46 A 661; Avon-by-the- 
Sea Land, etc., Co. v. Finn, 56 N. J. 
Eq. 805, 41 A 366. 

N. Y.—White v. Coulter, 1 Hun 357, 
3 Thomps. & C. 608 [mod on other 
eieunds 59 N. Y. 629]: 

N. C.—Gough v. Bell, 180 N._C. 268, 
104 SE 535. 

Utah.—Bylund v. Crook, 60 Utah 
285, 208 P,504. 

[al Failure of defendant to exer- 
cise his right of redemption after he 
acquired knowledge of the decree will 
bar his right to have the decree 
opened. Becker yv. Tell City Bank, 
142 Ind. 99, 41 NE 323. 

71. Burley Va Bint) VOSS UL Sy 24 te 
26 L. ed. 986; Dunn v. ‘Rodgers, 43 Ill. 
260; Sterne v. Vert, 108 Ind. 232, 9 
NE 127; Guaranty Sav. Bank yv. But- 
lers56 ‘Kan.267, 43 P 229. 

“No rule is better settled than that 
a litigant who accepts the benefits 
or any substantial part of the bene- 
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ceedings to have the decree set aside;?72 and the 
court will not open or set aside a decree which was 
settled by agreement among the parties and entered 


by their consent.7% 


[§ 1772] (5) Application for Relief. The practice 
prevailing in the particular jurisdiction’* governs 
the mode and form of an application to open or 
vacate the decree of foreclosure,’®> which ordinarily 
The moving papers must 


is by motion or rule.?¢ 


fits of a judgment or decree is 
thereby estopped from reviewing and 
escaping from its burdens. He can- 
not avail himself of its advantages, 
and then question its disadvantages 
ina hicher\ court... Albright v. 
Oyster, 60 Fed. 644, 9 CCA 173 [quot 
Guaranty Sav. Bank v. Butler, su- 
pra]. 

72. U. S.—Burley v. Flint, 105 U. 
S. 247, 26 L. ed. 986; Bower v. Stein, 
177 Fed. 673, 101 CCA 299 [aff 165 
ede 2e2hMarmers' ys ly. 6. Tai@o. av. 
Rockaway Valley R. Co., 69 Fed. 9. 

Ala.—Stephenson vy. Harris, 153 
Ala. 462, 45 S 196. 

Ark.—Jackson v. Becktold Print- 
INE Cty COn~ S60 Arik. 996 112), SW 
161, 20 LRANS 454. 

Cal.—Gerig v. Loveland, 130 Cal. 
512, 62 P 830. 


Fla.—Knight v. Hodge, 62 Fla. 
516, 56 S 942. 
Se Mahan v. Cavender, 77 Ga. 
ey) season v. Soper, 228 Ill. 
‘Kan.—Matteson v. Johnson, 110 
Kan. 50, 202 P 591. 


Ky.—Hays v. Gilbert, 71 SW 652, 
24 KyL 1386. 


Mass.—Tetrault v. Fournier, 187 
Mass. 58, 72 NE 351. 
Mich.- Herris, (0 # Mich: 


299, 43 NW 874. 

Minn.—Alexander v. Hutchins, 158 
Minn. 391, 197 NW 754. 

eNeR ITH One v. Hooper, 6 Nebr. 
178. 

N. J.—Elmora West End Bldg., 
oer Assoc. v. Strede, (Ch.) 100 A 

N. Y.—Jacobson v. Smith, 73 App. 
Div. 412, 77 NYS 49 [app dism 172 
N. Y. 654 mem, 65 NE 1118 mem]; 
Union Dime Sav. Inst. v. Clark, 59 
OWER 342 [aff 27 Hun 316 mem]. 

C.—Arthur v. Broadway, 127 
N. wa 407, 37 SE 508. 

Or.—Lombard v. Wade, 37 Or. 426, 
61 P 856. 

Pa.—Freemansburg Bldg., etc., As- 
soc. v. Billig, 30 Pa. Super. 101. 

Vt.—Hyde v. Hyde, 50 Vt. 301. 

Wash.—McEachern y. Brackett, 8 
Wash. 652, 36 P 690, 40 AmSR 922. 
° Wis.—Rosenkrans v. Kline, 42 Wis. 

58. 

Eng.—Jones v. Kenrick, 5 Bro, P. 
C. 244, 2 Reprint 655; Burgh v. Lang- 
ton 5 Bro. PC. 213) 2 Reprint’ 636; 
Wichalse v. Short, 3 Bro. P. C. 558, 
1 Reprint 1497. 

Ont.—Martin v. Evans, 39 Ont. L. 
479, 12 OntWN 177, 37 DomLR 376 
[app dism 18 OntWN 151, 247]; 
Byers v. Maw, 24 OntWN 542; Hazel 
v. Wilkes, 2 OntWN 131, 17 OntWR 
104; Miles v. Cameron, 9 Ont. Pr. 
502; Brothers v. Lloyd, 2 Ch. Chamb. 
119; Cameron y. Lynes, 1 Ch. Chamb. 
42, 

[a] Reason for rule.—‘‘When it 
would be practically unjust to give 
a remedy, either because the party 
has, by his conduct, done that which 
might fairly be regarded as equiva- 
lent to a waiver of it, or when, by his 
conduct and neglect, he has, though 
perhaps not waiving that remedy, yet 
put the other party in a situation in 
which it would not be reasonable to 
place him if the remedy were after- 
wards to be asserted; in either of 
these cases lapse of time and delay 
are most material. But in every 
ease, if an argument against relief, 
which otherwise would be just, is 


MORTGAGES 


set forth explicitly and particularly the ground of 
objection to the deeree and the nature of the pro- 
posed defense,’7 as well as movant’ S excuses for | 


failure to defend in due season.7® 


Parties.’ 


. Notice.®? 


founded upon mere delay, the va- 
lidity of that defense must be tried 
upon principles substantially equita- 
ble. Two circumstances, always im- 
portant in such cases, are the length 
of the delay and the nature of the 
acts done during the interval, which 
might affect either party and cause 
a balance of justice or injustice, in 
taking the one course or the other, 
so far as relates to the remedy.” 
Jackson v. Becktold Printing, etc., 
Co, 86 Arka 59155938, Li2Za Sw ele, 
20 LRANS 454. 

[b] Length of delay held to con- 
stitute laches.—(1) Twenty days. 
Knight v. Hodge, 62 Fla. 516, 56 S 
942. (2) Nine months. Alexander 
v. Hutchins, 158 Minn. 391, 197 NW 
754. (3) Two years. Freemansburg 
Bidg., ete., Assoc, v. Billion 30-Ba- 
Super. 101. (4) Three years. Oak 
Park Trust, etc., Bank v. Murphey, 
183 Ill A. 402. (5) Five years. 
Jackson v. Becktold Printing, etce., 
Co, 86 “Ark. 591} 102 Sw L617 7120 
LRANS 454. 

[c] Effect of sale.—(1) The mere 
fact that there has been a sale of the 
mortgaged premises, or a transfer of 
title under strict foreclosure, will not 
of necessity prevent the opening of 
the decree of foreclosure. Williams 
v. Box, 19 Man. 560, 44 Can, S; '‘C.71, 
3 WestLR 451; Barnes v. Baird, 15 
Man. 162, 25 CanLTOccNotes 20; 
Dovercourt Land Bldg., ete., Co. v. 
Dunvegan Heights Land Co., 47 Ont. 
L. 105; Credit Foncier v. Redekope, 
12 Sask. L. 83, [1919] 1 WestWkly 
494; Colonial Inv. v. McManus, 11 
Sask. L. 61, [1918] 1 WestWkly 561, 
(2) But such fact will weigh heavily 
with the court in the exercise of its 
discretionary right to refuse relief 


on the ground of laches. Van Sickle 
v. Harmeyer, 172 Ill. A. 218; Hoff- 
mire >; Vv. Holcomb) iii wisan.e ies 8° 


Vaughn v. Robinson, 13 Ky. Op. 1136; 
Markoff v. Tournier, 229 Mich. 571, 
201 NW 888; Elmora West End Bldg., 


etc., Assoc. v. Strede, (N. J. Ch.) 
100 A 344; Samwell v. British 
American Mortg. Corp., (Man.) 


[1920] 2 WestWkly 638; Trinity Col- 
lege v. Hill, 2 Ont. 348 [rev 10 Ont. 
A. 99]; Richards v. Thompson, 4 
Sask. L. 213; Manufacturers L. Ins. 
Co. v. Croker, (Sask.)- [1920] 3 West 
Wkly 331. 

73. Rowan v. Shawneetown First 
Nat. Bank, 112 I}. A. 434; Mains wv. 
Des Moines Nat. Bank, 113 Iowa 395, 
85 NW 758. 

[a] Failure of consideration for 
agreement.—A mortgagor who con- 
sents to a decree of foreclosure on 
the mortgagee’s promise to make an 
accounting thereafter cannot have 
the decree set aside because the 
mortgagee does not keep his prom- 
ise. Mains v. Des Moines Nat. Bank, 
113 Iowa 395, 85 NW 758. 

74 See Equity § 876; 
§§ 750-793. 

75. Ala.—Malone, v. Marriott, 64 
Ala. 486. 

Ark. — King Vv. Dickinson-Reed- 
Randerson Co., 168 Ark, 112, 269 SW 
365. 

Cal.—Gill_v.° Peppin, 41 .Cal. A. 
487, 182 P 815. 

Conn.—Platt v. 
Bank, 46 Conn. 476. 

Fla.—Matheson v. 
Fla. 790. 

Iowa.—O’Connell_ vy. 
Iowa 48. 


Judgments 


Stonington Sav. 
Thompson, 20 
Cotter, 44 


Plaintiff in the foreclosure decree or 
his assignee thereof is a necessary party to the 
application,®° as is also the purchaser or owner of 
the equity of redemption.*? 

Where a statute requires the giving of 


Kan.—Matteson v. 110 
Kan. 50, 202 P 591. 

Nebr.—Clark vy. Hotailing, 1 Nebr. 
436. 

N. J.—Hallowell v. Daly, (Ch.) 56 
A 234. 

N. Y.—Mutual L. Ins. Co, v. O’Don- 
nell, 146 N. Y. 275, 40 NE 787, 48 
AmSR 796, 2 NYAnnCas 82. 

N. C.—Gough v. Bell, 180 N. C. 
268, 104 SE 535. 

Pa.—Longstreth v. Thornton, 14 
Phila. 140. 

Wis.—Mitchell v. Rolison, 52 Wis. 
155, 8 NW 886. 

Eng.—Pennington v. Cayley, [1912] 
2 Ch. 236. 

B. C.—Canadian Permanent Mortg. 
Corp. v. Natha Singh, 29 B. C.. 397, 
60 DomLR 56, [1921] 2 WestWkly 


361. 

Ont.—Martin v. Evans, 39 Ont. L: 
479, 12 OntWN 177, 37 DomLR 376 
{allowing app 12 OntWN 52 (app 
dism 18 OntWN 151, 247)]. 

76. Iowa.—O’Connell v. Cotter, 44 
Iowa 48. 

N. Y.—Mutual L. Ins. Co. v. O’Don- 
nelJ>~146 N. Y.. 275,. 40 NE (287s 
AmSR. 796, 2 NY AnnCas, (82;  ingire 
Stilwell’s Est., 189 N. Y. 337, 34 NE 
777; Quinlan v. Stratton, 128 N. Y. 
659, 28 NE 529, 3 Silv. A. 558. 

N. C.—Gough v. Bell, 180 N. C. 268, 
104 SE 535; HKverett v. Reynolds, 114 
INwCe. 366; 19) SE233- 

Pa.—Longstreth v. 
Phila. 140. 

Eng.—FPennington v. Cayley, [1912] 
2 Ch. 236. 

B. C.—Canadian Permanent Mortg. 
Corp. v. Natha Singh, 29 B. C..39%% 
60 DomLR 56, [1921] 2 WestWkly 
361. 

Ont.—Martin v. Evans, 39 Ont. L. 
479, 12 OntWN 177, 37 DomLR 376 
[allowing app 12 OntWN 52 (app 
dism 14 OntWN 151, 247)]; Gilbert v. 
Reynolds, 7 OntWN 827. 

77. Ala.—Malone v. Marriott, 64 
Ala. 486. 

Conn.—Platt v. 
Bank, 46 Conn. 476. 

Nebr.—Clark vy. Hotailing, 1 Nebr. 
436. 

N. J.—Hallowell v. Daly, (Ch.) 56 
A 234. 

N. Y.—Cook v. New Amsterdam 
Real Est. Assoc., 2 App. Div. 55, 37 
NYS 161; Powers v. Trenor, 3 Hun 
3, 5 Thomps. & C. 231; Lester v- 
Mann, 1 Silv. Sup. 516, 5 NYS 513; 
People’s Bank vy. Hamilton Mfg. Co., 
10 Paige 481. 

Wis.—Mitchell v. Rolison, 52 Wis. 
155, 8 NW 886. 

[a] Applicant must make a prima 
facie showing that he had a merito- 
rious defense to the foreclosure ac- 
tion. King v. Dickinson-Reed-Ran- 
derson Co., 168 Ark. 112, 269 SW 365; 
Moreland v. Youngblood, 157 Ark. 86, 
247 SW 385. 

78. Coffey v. Proctor Coal Co., 20 
SW 286, 14 KyL 415; Johnson v. 
Ashbridge, 2 Ch. Chamb. (Ont.) 251. 

79. See generally Equity § 878; 
Judgments §§ 557-563. 

80. Malone y. Marriott, 64 Ala. 
a Matheson v.:Thompson, 20 Fla. 

81. Malone v. Marriott, 64 Ala. 
486; Blake v. McMurtry, 25 Nebr. 
290, 41 NW 172; Boulton v. Don, ete., 


Johnson, 


Thornton, 14 


Stonington Sav. 


Road Co.,, .1:. Ch. Chamb.. 7(Ont> 
82. See generally Equity § 879; 


Judgments §§ 564-566. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


88 1772-1775] 


- eation is supported by sufficient evidence.’? 


notice of the application to.open or vacate a fore- 


closure judgment,®* the court will not open the 
judgment even within the term in which it was ren- 
dered where such notice was not given.*4 

[§ 1773] (6) Hearing and Determination. Fol- 
lowing general rules*® the party who seeks to have 
the foreclosure judgment or decree set aside has 


~ the burden of proving the facts essential to re- 


hef,°* and can obtain relief only where his appli- 
The 
court will ordinarily determine nothing further than 
the questions arising on the grounds alleged against 
the decree.** It is proper for the court, during 
the hearing of an application to vacate a foreclo- 
sure judgment, to direct the trial of an issue of 
fact by jury.®® 

[§ 1774] (7) Operation and Effect of Order Va- 
cating Judgment. The effect of the vacation of the 
judgment of foreclosure is to restore the parties 
to the relation they occupied before the rendition 

83. See statutory provisions. 
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forth a good defense. 


[42 C.5.] 163 


of the judgment; but setting aside the decree as 
to particular defendants does not necessarily vacate 
it as to others.°t An order vacating a judgment 
for a deficiency does not vacate the judgment for 
foreclosure and sale,®? and the vacation of an 
order referring the cause to a master to ascertain 
the amount due on the mortgage does not vacate 
a subsequent decree, made by a different judge, or- 
dering a sale and directing distribution of the 
proceeds.°? 

[§ 1775] h. Operation and Effect—(1) In General. 
A judgment or decree of foreclosure does not of it- 
self merge the debt secured by the mortgage nor 
extinguish the lien of the mortgage,®* although 
these results follow upon the appropriation of the 
land by sale to the satisfaction of the judgment;°° 
and the decree constitutes a cause of action on 
which a suit may be maintained as on any other 
judgment,®* and draws interest from the date of 
its rendition.®’ The right to possession of the mort- 
If the judge} equitable right of redemption after 


84. Gill v. Peppin, 41 Cal. A. 487, 
182 P 815; Matteson v. Johnson, 110 


Kan. 50, 202 P 591. 

85. See Equity § 883; Judgments 
§ 567 et seq. 

86. Gross v. McBrayer, 159 N. C. 
3723-74 SE °915; Worthington v. 
Levis, 66 Pa. Super. 145. 


87. See cases infra this note. 

[a] Evidence held insufficient to 
show: (1) Want of, or defect in, 
service of process. Santiago v. 


155 CCA 49; 
269 
190 
101 


Roses, 242 Fed. 209, 
Minick v. Ramey, 168 Ark. 180, 
SW 565; McCormick v. Higgins, 
Ill. A. 241; Detmer v. Salinger, 


Kan. 701, 168 P 844; Hope v. Bashor, 


99 Kan. 804, 163 P 463; Mulherin v. 
Roach, 39 Pa. Super. 316; Turner v. 
Brassesco, 126 Wash. 658, 219 P 11. 
(2) Fraud. Bower v. Stein, 177 Fed. 
673, 101 CCA' 299 [aff 165 Fed.’ 23217; 
Farmers’ L. & T. Co. v. Green Bay, 
ete., R. Co., 6 Fed. 100, 10 Biss. 203; 
Cross v. Martin, 207 Ala. 127, 92 S 
410; Bell v. Thompson, 147 Cal. 689, 
82P 327; ‘Collins v. Scott, 100° Cal. 
446, 34 P 1085; Jacobs v. Snyder, 82 
Iowa 754, 48 NW 806; Case v. Hicks, 
76 Iowa 36, 40 NW 75; Broquet v. 
Mosier, 102 Kan. 246, 169 P 1153; 
Markoff v. Tournier, 229 Mich. 571, 
201 NW 888; Tierney v. Oleson, 90 
Nebr. 177, 1833 NW 191; Lewis v. 
Bailey, 66 Misc. 557, 121 NYS 931; 
Worthington y. Levis, 66 Pa. Super. 
145; McCurdy v. McCool, 16 Pa. Dist. 
178; Patch v. Ward, 4 Giffard 96, 66 
Reprint 635. (3) Inadvertence, mis- 
take, or surprise preventing the set- 
ting up of a meritorious defense. 
Commercial Electrical Supply Co. v. 


288 Fed. 657 [certiorari den 


Curtis, 


i263U:"'S: ‘709, 44 SCt 36, 68 L. ed. 


DL8]; Gill v- Peppin, 4l Gal. A. 487, 


182) PP 815: 

88. Diamond v. Dennison, 102 
Minn. 302, 306, 113 NW 696; Conrad 
v. Mullison, 24 N. J. Eq. 65; Citi- 
zens’ Sav., etc., Assoc. v. Heiser, 150 
Pa. 514, 24 A733. 

“The court should have limited its 
findings and decision to the issue 
thus presented.” Diamond v. Den- 
nison, supra. 4 

89. Williams v. Troop, 17 Wis. 463 
(where the court directed the ques- 
tion of payment to be tried by a 
ury). 

? [a] Rule nisi.—‘‘Where, ona given 
day during the trial term of a rule 
nisi to foreclose a mortgage on 
realty, the rule was made absolute, 
no defense having been filed, and the 
defendant allowed about six weeks to 
elapse before filing any plea, all the 
juries having in the meantime been 
discharged for the term, there was no 
error in overruling a motion of the 
defendant to set aside the rule abso- 
lute for the purpose of having a trial 
upon the merits of the case; and this 
is true even though the plea set 


had any discretion in the matter, it] decree.’ Atwood vy. Carmer, 75 N. J. 
was certainly not abused under the 
facts of this case.’ Michelson v. 
Cunningham, 96 Ga. 601, 24 SE 144. 

90. King v. Harris, 30 Barb. 471 
[aff 34 N. Y. 330]; Cleveland v. 
Cohrs,; 18"'S2C. 699? 

91. Wright v. Churchman, 135 
Ind. 683, 35 NE 835. 

92. Homestead Land Co. v. Save- 
land, 1389 Wis. 663, 121 NW 892. 
Thomas vy. Raymond, 4 S. C. 


U. S.—Eckerson v. Tanney, 
235 Fed. 415 [aff 243 Fed. 1007, 156 
Alamosa 


CCA 663]. 

Colo.—Ruedy _ v. Nat. 
Bank, 77 Colo. 112, 235° P 350: 

Conn.—Cion v. Schupack, 102 Conn. 
644, 129 A 854. 

Ill.—Rockwell v. Servant, 63 Ill. 
424; Bolton v. Starr, 223 Ill. A. 39. 

Ind.—Ulrich v. Drischell, 88 Ind. 
3854; Manns v. Brookville Nat. Bank, 
73 Ind. 243; Evansville Gaslight Co. 
v.' State,” 73 ‘Inds 219° 38 AmiR 229); 
Teal v. Hinchman, 69 Ind. 379; Rod- 
man v. Rodman, 64 Ind. 65; Lapping 
v. Duffy, 47 Ind. 51; Nunemacher v. 
Ingle, 20 Ind. 135. 

Iowa.—Shearer v. Mills, 
499; Hendershott vy.’ Ping, 
134. 

La.—Harrod’ v. Voorhies, 
254 


35 Iowa 
24 Iowa 


16 La. 


Mass.—Lunt v. Cook, 175 Mass. 1, 
55 NE 468, 78 AmSR 472. 

N. J.—Atwood'v. Carmer, 75 N. J. 
Eq. 319, 73 A 114. 

N. Y.—Barnard v. Onderdonk, 98 
IN] Yee 158° [ath Et Abb N Gas 349, 2 
NYCivProc 294]; Clark v. Levy, 130 
App. Div. 389, 114 NYS 890. 

Pa.—Helmbold vy. Man, 4 Whart. 
410. 

S. C.—Ex p. Cockfield, 118 S. C. 
239, 110 SE 393. 

S. D—Rhomberg v. Bender, 28 S. 
D. 609, 184 NW 805. 

Vt.—Strong y. Strong, 2 Aik. 373. 

Can.—Isman v. Sinnott, 61 Can. 
ShuiGiy i756) Domi 485.4 (Lo20g 43 
WestWkly 481; Mutual L. Assur. 
Co”. v. Douglas, 57 Can!’ S. 'C)"'243; 44 
DomLR 115, [1918] 3 WestWkly 529. 

“The decree itself does not operate 
as a merger of the debt or of the 
estate of the mortgagee ... but it 
does fix, finally, as between the par- 
ties and those claiming under them, 
the time and method of foreclosing 
the right of redemption, and as this 
is made on the application of the 
complainant, who will have the right 
to enforce it, by the issuing of the 
execution directed, it would seem to 
follow necessarily from the nature 
of the decree that every defendant 


or claimant under him, whose right 
of redemption is thus ‘for complain- 


ant’s benefit made subject to fore- 
closure upon the sale, under the de- 
cree, must still have the fundamental 


Eq. 319, 326, 73 A 114. 

fa] An action on the collateral 
obligation evidencing the debt may ~ 
be maintained until there has been a 
sale of the mortgaged property. 
Cion v. Schupack, 102 Conn. 644, 129 
A 854, 

{b] Decree of strict foreclosure 
does not extinguish the debt. Cion v. 
Schupack, 102 Conn. 644, 129 A 854; 
Vansant v. Allmon, 23 Ill. 30; Cham- 
pion v. Hinkle, 45 N. J. Eq. 162, 16 A 
701; Beverly v. Davis, 79 Wash. 587, 
140 P 696. 

[c] Personal judgment given by 
order nisii—A final order of fore- 
closure vesting the mortgaged prop- 
erty in the mortgagee does not pre- 
vent’ him from collecting his per- 
sonal judgment, given by the order 
nisi, so long as he remains in a po- 
sition to reconvey the mortgaged 
property; if he proceeds on his judg- 
ment, the foreclosure will be re- 
opened to enable the mortgagor to 
redeem. Orser v. Colonial Inv., etc., 
Co., 10 Sask. L. 349, 37 DomLR 47, 
[1917] 3 WestWkly 518. 

[d] Record of the mortgage sub- 
Sists as notice of its contents. Bern- 
stein v. Nealis, 144 N. Y. 347, 39 NE 
328 [rev 19 NYS -7389]. 


95. See infra § 1112. 
96. Rowe v. Blake, 99 Cal, 167, 33 
P 864, 37 AmSR 45; Porcheler v. 


Bronson, 50 Tex. 555. 

Actions on judgments) see Judg- 
ments §§ 1526-1600. 

97. Connecticut Mut. L. Ins. Co. v. 
Stinson, 86 Ill. A. 668; Hoover Steel 
Ball Co. v. Schaefer Ball Bearing 
Co.- 910" Ne Je” Bat 51570 LOR eae s425- 
Deshler v. Holmes, 44 N. J. Eq. 581, 
18 A 75; Gibbes Mach. Co. v. Hamil- 
ton, 100 S. C. 59, 84 SE 296; Windross 
v. McKillop, 98 Wis. 525, 74 NW 342. 

{a] Reason, for rule.— ‘Interest is 
allowed on a decree as matter of 
damages for the detention of the 
debt.” Hoover Steel Ball Co. vy. 
Schaefer Ball Bearing Co., 90 N. J. 
Ea. 515, 516, 07 A 425. 

[b] Amount of judgment bearing 
interest.—(1) As a general rule un- 
der the statutes the full amount ad- 
judged including the interest on the 
debt will bear interest, although the 
effect of this is to compound interest. 
American Securities Co. v. Golds- 
berry, 69 Fla. 104, 67 S 862; Perkyns 
v. Baynton, 1 Bro. Ch. 574, 28 Re- 
print 1305; Brown v. Barkham, 1 P. 
Wms. 652, 24° Reprint 555. (2) But 
without such authority the interest 
will be allowed only on the princi- 
pal. Stevens Impl. Co. v. South 
Ogden’ Land, etc., Co. 20° Utah .267, 
58 P 843; Whatton v. Cradock, 1 
Ne 267, 15 EngCh 267, 48 Reprint 

Provision for payment of interest 
see supra § 1740. 
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gaged premises is not affected by the judgment of 
foreclosure,°* and except in the case of a strict 
foreclosure,®® the decree does not vest the title 


to the premises in the mortgagee. 


[§ 1776] (2) General Lien of Judgment. 


eree for 


98 Gilman v. Llinois, ete, Tel. 
Cor Wenn eS: G08r23 Tua seds 405. 
Wckerson v. Tanney, 235 Fed. 415 [aff 
243 Fed. 1007, 156 CCA 663]; Hiber- 
nia Sav., ete., Soe. v. Brittan, 20 Cal. 
AN ool) 2 95P W9l Cion.v. Schopack, 
102 Conn. 644, 129 A 854; Cooper v. 
Davis, 15 Conn. 556; Heritage v. 
Bethel, 96 N. J. Hq. 515, 125 A 917. 

Right to possession of mortgaged 
premises see supra §§ 573-590. 

Propriety of confirming right to 
possession of premises in decree 


foreclosing mortgage see supra 
§ 1754. 
99. See supra § 1113. 


{a] After a decree of strict fore- 
closure (1) the mortgagee becomes 
entitled to the rents and profits im- 
raediately upon the entry of the de- 
eree, or, where the land is in the 
possession of a third person, from 
the time the mortgagee is put into 


constructive possession under the 
decree. Haven v. Adams, 8 Allen 
(Mass.) 363. See also supra § 604 


et seq in 41 C. J. (rents and profits 
generally), supra § 1259 in 41 C. J. 
(rents and profits on foreclosure by 
entry and possession), infra § 1715 
(distribution of rents and profits col- 
lected by receiver appointed pending 
foreclosure), infra § 2015 (distribu- 
tion cf rents and profits after fore- 
elosure by sale), and infra § 2224 et 
seq (accounting for rents and profits 
on redemption). (2) After strict 
foreclosure a receiver will not be 
appointed. Wills v. Luff, 38 Ch. D. 
197. Compare supra § 643 in 41 C. J. 
(receiver before foreclosure), supra 
§ 1680 et seq (receiver pending fore- 
closure), and infra § 1947 (receiver 
after foreclosure sale). 

[b] Duty to file certificate of fore- 
closure.—In Connecticut Gen. St. 
(1888) § 3013 provides that, if the 
mortgagee neglects to file a certifi- 
cate of foreclosure within one month 
after the title becomes absolute, “he 
shall forfeit five dollars to him who 
shall sue therefor for every month 
of such neglect.” The offense under 
this section is complete at the end 
of each month, and the penalty can- 
not be recovered for any months fur- 
ther back than one year previous to 
the time suit is brought. The fact 
that the cumulative offenses may all 
be included in one count does not 
save each one from standing by it- 
self, so far as the statute of limita- 
tions is concerned. And an omission 
to file a certificate within the pre- 
scribed time is not cured, nor the 
cause of action for the penalty 
barred, by filing the certificate sub- 
sequently and before suit is brought. 
Wells, v2 Cooper 57 Conn, 52, 17 “A 
281. 

1. U. S.—Eckerson v. Tanney, 235 
Fed. 415 [aff 243 Fed. 1007, 156 CCA 
663]; In re Britannia Min. Co., 197 
Fed. 459 [rev on other grounds 203 
Fed. 450, 121 CCA 395]. 

Cal.—Brown v. Winter, 14 Cal. 31. 

Conn.—Norwalk v. Norwalk Iny. 
Go., 95 Conn. 1, 110 A 557. 

Fla.—Coe v. Finlayson, 41 Fla. 169, 
26 S 704. 

Tll.— Sutherland v. Long, 273 Ill. 
309, 112 NE 660; Schroeder v. Bo- 
garth, 224 Ill. 310, 79 NE 583. 

Iowa.—O’Brien v. Gerbracht, 196 
Iowa 990, 195 NW 731; Collier v. 


the foreclosure of a mortgage does not 
create a lien upon the mortgagor’s property,? such 
as 1s created in the case of a money judgment,’ and 
this is true also where the decree contains a judg- 
ment for an unascertained deficiency which may 
arise after the application of the proceeds of sale.* 
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gagor,° 
A de- 


[§ 1777] (3) 


Smaltz, 149 Iowa 230, 128 NW 396, 
AnnCasi1912C 1007 [writ of error 
dism 223 U. S. 710 mem, 32 SCt 519 
mem, 56 L. ed. 624 mem]. 

N. J.—Wright v. Pell, 90 N. J. Eq. 
atsly ayes AO) 

S. C.—Cruger v. Daniel, 12 S. C. 
Hq. 102. 

Wash.—Cochran y. Cochran, 114 
Wash. 499, 195 BP 2242198 P27 0, 

2. U. S.—Central Union Trust Co. 


v. Appalachian Corp., 300 Fed. 397 
Pathe tEOd)roso. 
Cal.—Englund vy. Lewis, 25 Cal. 


Chambers, 


Brownell, 


337. 
Fla.—sScott v. Russ, 21 Fla. 260. 
Ga.—Hamberger v. Haster, 57 Ga. 
71; Spence v. Shell, 54 Ga. 498; Hays 

v. Reynolds, 53 Ga. 328. 

Ill.—Kirby v. Runals, 140 Ill. 289, 
a3 NH 697; Karnes v. Harper, 48 fll. 
527. 

Iowa.—Kraner v. 92 
Iowa 681, 61 NW 373. 

INGE NG 3 
309, 49 NE 880 [aff 22 App. Div. 92, 
47 NYS 800]; Powell v. Harrison, 88 
App. Div. 228, 85 NYS 452 [app dism 
£78 Nee Ys WoO de wimeim. 0h Nee 1208 
mem], 

Oh.—Myers v. Hewitt, 16 Oh. 449. 

Pa.—Florence Bldg., etc., Assoc. v. 
Lupovita, 25 Pa. Dist, 901. 

é S. C.—Warren v. Raymond, 12 S. 
Sa 
Vt.—Dewey  v. 54 Vt. 

441, 41 AmR 852. 

Wash.—Hays v. Miller, 1 Wash. 
FT. 143. 

Aa: Va.—Linn vy. Patton, 10 W. Va. 
is 
Wis.—Huntington v. Meyer, 92 

Wis. 557, 66 NW 500. 
“The decree of foreclosure creates 

no general judgment lien. It affects 

no property save that mortgaged, and 
affects it only by limiting the time 
for redemption and authorizing its 
sale if not redeemed.” Central Un- 
ion Trust Co. v. Appalachian Corp., 
ae Fed. 397, 400 [aff 2 EF. (2d) 

5 qd 
3. See Judgments §§ 870-975. 
4 Winston vy. Browning, 61 Ala. 

80; Hershey v. Dennis, 53 Cal. 77; 

Hibberd v. Smith, 50 Cal. 511; Culver 

v. Rogers, 28.Cal., 520; Englund, Vs 

lewis, 25° Cali. 33 Cormerais’ v. 

Genella, 22 Cal. 116; Chapin v. Bro- 

der, 16 Cal. 403; Weil v. Howard, 4 

Nev. 384; Mutual L. Ins. Co. v. Hop- 

per, 43 N. J. Hq. 387, 12 A 528 [aff 

44,_N. J. Eq. 604 mem, 17 A 1104 

mem]; Close yv. Close, 28 N. J. Ha. 

472; Mutual L. Ins. Co. v. Southard, 

25 N.'J. Eq. 337; Bell v. Gilmore, 25 

N, J. Eq. 104. 

“A mere contingent provision, re- 
ferring to no particular amount, and 
in abeyance until the contingency is 
determined, is not within the mean- 
ing of the statute. It may become a 
valid and perfect judgment; but un- 
til the amount to be recovered is 
ascertained and fixed, no effect can 
be given to it as a lien. In the 
present case, the provisions in ques- 
tion were of this character, and no 
general lien was acauired by the 
docketing of the judgment. It is no 
answer to say that the judgments 
contained a statement of the amount 
due. There was no personal judg- 
ment for this amount, nor was there 
anything in the nature of a personal 


Persons Concluded. 
rules’ the judgment or decree in a foreclosure action 
is conclusive on all persons who were properly made 
parties to the action.® 


[§§ 1775-1777 | 


On the other hand where a final personal judgment 
is rendered in the foreclosure decree, such judgment 
creates a general lien on all the realty of the mort- 
although it may be provided by statute 
that in such case execution shall not be levied until 
the mortgaged property has been exhausted.® 


Conclusivness of Judgment—(a) 
In accordance with general 


The converse of this rule 


judgment, beyond the mere direction 
for the issuance of an execution, in 
the event of the insufficiency of the 
mortgaged property to pay the debt. 
The whole matter was contingent, 
indefinite and uncertain, and so long 
as this continued to be the case, no 
effect whatever could be given to it.” 
Chapin v. Broder, 16 Cal. 403, 423. 

[a] “fhe fact may be that a de- 
ficiency does exist, and that its ex- 
act amount may be proved by record 
evidence, but until the fact that a 
deficiency does exist has been judi- 
cially ascertained and declared, and 
its amount has been determined by 
the court, and the judgment of the 
court has been put in the form of a 
decree or an order, it would seem. 
to be so plain as to be absolutely 
undeniable, that there is no decree 
or order in the case which can have 
the force, operation and effect of a 
judgment at law.” Mutual L. Ins. 
Co. v. Hopper, 43 N. J. Eq. 387, 390, 
12 A 528 [aff 44 N. J. Eq. 604 mem, 
17 A 1104 mem]. 

[b] Applications of rule.—(1) A 
mortgage executed and _ recorded 
after the foreclosure decree but be- 
fore the sale under it takes prece- 
dence over the claim of the holder of 
the decree... Mutual) Logins. “Comma 
Southard, 25 N. J. Eq. ’3387. (2) A 
homestead acquired subsequent to 
plaintiff's mortgage and before the 
docketing of the deficiency judgment 
has priority over the mortgage. Cul- 
ver v. Rogers, 28 Cal. 520. 

Deficiency judgment in foreclosure 
decree as final or interlocutory judg- 
ment see supra § 1733. 

25 


5. Ind.—Fletcher v. 
Ind. 458. 

Kan.—Lisle v. Cheney, 36 Kan. 578, 
13 P 816; Thompson y. Hubbard, 3 
Kan. A. 714, 44 P 1095. 

12 


N. C.—McCaskill v. Graham, 
Tex.—Blum vy. Keyser, 8 Tex. Civ. 


Holmes, 


N.C. 190, 28 SE 264. 


A. 675, 28 SW 561. 
Wash.—Fuller v. Hull, 19 Wash: 
es P 666; Hays v. Miller, 1 Wash: 


fee Fletcher v. Holmes, 25 Ind. 458, 


“Our statute... provides, in cases 
where the plaintiff obtains a fore- 
closure and is also entitled to a per- 
sonal judgment, that an order shall 
be entered which has all the effect of 
a judgment in personam, except that 
execution shall not be levied until 
the property mortgaged shall be ex- 
hausted. The object of this statute 
was to save the necessity of two ac- 
tions to secure and make the same 
debt, and we think that the legisla- 
tive intention would be in part de- 
feated, by holding that such a judg- 
ment is not, by force of its rendition, 
as perfect a lien upon all the debtor’s 
real estate as an ordinary personal 
judgment.” Fletcher v. Holmes, su- 
pra. 

7. See Judgments §§ 1405-1490. 

8. U. S—Torres v. Lothrop, 231 
U.S. 171,.34 SCt 108,758 lL. edie 
Producers’ Naval Stores Comive Mec- 
Allister, 278 Fed. 13; Deer Island 
Lumber Co. v. Savannah Timber Co., 
258 Fed. 785, 170 CCA 179; Savannah 
Timber Co. vy. Deer Island Lumber 
Co., 258 Fed. 777; Central Trust, Co: 
Varin iss Rolling-Stock Co., 56 Hed. 5. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§.1777] 


Ala.—Allison v. Cody, 206 Ala. 88, 
89 S 238. 

Ark.—Dorough-Newald Co. v. Val- 
dey” Marming’ Co:, 140 (Arki> 42, 226 
: ma 533; Peddie v. Owings, 119 SW 
; Cal.—Sullivan v. Mendocino County 
peuper:fCt.; 1285 Cala 133,195 PP 10623 
White v. Costigan, 134 Cal. 33, 66 
P 78; Tropical Inv. Co. v. Brown, 45 
Cal. A. 205, 187 P 133; Baumgarten 

v. Mitchell, 10 Cal. A. 48, 101 P 48. 

Conn.—Bridgeport Sav. Bank  v. 
Eldredge, 28 Conn. 556, 73 AmD 688. 
Ata ae v. Gresham, 27 Ga. 

Ida.—Malony v. Davis, 233 P 1000; 
Hewitt v. Walters, 21 Ida. 1, 119 P 
705, AnnCas1918C 284. 

Ill.—Moore v. Linn, 287 
NE 129; Wehrheim v. Smith, 226 Il. 
346, 80 NE 908 [aff 126 Ill. A. 328]; 
King v. King, 215 Ill. 100, 74 NE 89; 
Romberg v. McCormick, 194 Ill. 205, 
62 NE 537; Bostwick v. Skinner, 80 
Ill. 147; Van Sickle v. Harmeyer, 172 


Til. 34, 122 


Ill. A. 218; Bressler v. Martin, 34 
ee A. 122 [aff 133.0]1. 278, 24 NE 
18]. 


Ind.—Ballew v. Roler, 124 Ind. 557, 
24 NE 976, 9 LRA 481; Craighead v. 
Dalton, 105 Ind. 72, 4 NE 425. 

Iowa.—Myers v. Sechwieger, 190 
Iowa 1016, 181 NW 246; Rudolph v. 
Clay, 180 NW 667; Geiershofer v. 
Nupuf, 106 Iowa 374, 76 NW 745; 
Day v. Goodwin, 104 Iowa 374, 73 
NW 864, 65 AmSR 465; Willard v. 
Calhoun, 70 Iowa 650, 28 NW 22. 

Ky.—Perry v. Covington Sav. Bank, 
etc.;) Co., 195 Ky. 40, 241 SW. 850; 
Robinson v. Columbia Finance, etc., 
Co., 44 SW 631, 19 KyL 1771. 

La.—Riley v. Condran, 26 La. 294. 

Md.—Ducker v. Belt, 3 Md. Ch. 13. 

Mass.—Federal Trust Co. v. Bris- 
tol County St. R. Co.; 222 Mass. 35, 
109 NE 880; Le Fleur v. Chace, 171 
Mass. 59, 50 NE 456. 

Minn.—Dickerman Inv. Co. v. Oli- 
ver Iron Min. Co., 135 Minn. 254, 160 
NW 776. 

Mo.—Bryarn v. McCaskill, 175 SW 
961; Donnan v. Intelligencer Print- 
ing, etc., Co., 70 Mo. 168. 

Nebr. ~_Bquitable Land Co. v. Allen, 
84 Nebr. 514, 121 NW 600; Eastman 
vee iCain,. 54 ‘Nebr. TS62. cin IN Wig DAs 
Franse v. Armbuster, 28 Nebr. 467, 
44 NW 481, 26 AmSR 345; Omaha, 
etc., R: Co. v. Redick, 16 Nebr. 313, 
20 NW 309; Lounsbury v. Catron, 8 
Nebr. 469, 1 NW 447. 

N. J.—Kiernan v. Jersey City, 80 
N. J. L. 2738, 78 A 228, 31 LRANS 
1023; Cashin v. Alamac Hotel Co., 97 
N. J. Eq. 432, 131 A 117; Wiebke v. 
De Wyngaert, 88 N. J. Eq. 41, 101 
A 410; Strong v. Smith, 68 N. ais Kq. 
686, 60 A 66, 63 A 493; McGee v. 
Smith, GENS SE Eq. 462. 

N. Y.—French v. Powers, 120 N. Y. 
128, 24 NE 296; Goebel v. Iffla, 111 
N. Y. 170, 18 NE 649; Denike v. New 
York, ete., Lime, etc., Co., 80 N. Y. 
DOM wlsyon Ver yon; 67) IN: . ¥.7-250; 
Hays v. Thomae, 56 N. Y. 521; Mum- 
ford v. American L. Ins., etec., Co., 4 
N. Y. 463; Schein v. Hrasmus Realty 
Co., Inc., 194 App. Div. 38, 184 NYS 
840; Field v. Chronik, 190 App. Div. 
DOl mice Nios, S9lcn Smith’ ivi deure 
Strain Farms Co., 180 App. Div. 703, 
167 NYS 877; Johnson v. Putnam 
Fdy., ete., Co., 167 App. Div. 99, 152 
NYS 792; Kohly v. Fernandez, 133 
App. Div. 723, 118 NYS 163 [aff 201 
N. Y. 561, 95 NE 1131]; Wagner v. 
Hodge, 34 Hun 524 [aff 98 N. Y. 654 
mem]; White v. Evans, 47 Barb. 179; 
Albany County Sav. Bank v. Bar- 
tow, 115. (Mises 233,189 \NYS. 659; 
Malifer. Co. .v.rEalk, 105 Mise. 6, 173 
NYS 251; Weisendanger v. West- 

chester Trust Co., 58 Misc. 472, 109 
NYS 622; Wilton Holding Corp. v. 
Fix, 178 NYS 3881; Hope v. Seaman, 
119 NYS 713 [mod 187 App. Div. 86, 
222 NYS 127 (aff 204 N. Y. 5638, 97 
NE 1106)]; Graham v. Fountain, 2 
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NYS 598; De Peyster v. Hildreth, 2 
Barb. Ch. 109. 


N. C.—McMillan v. Teachey, 167 
N. C. 88, 83 SE 175. ; 

Oh.—Carpenter v. Canal Co., 35 Oh. 
St. 8307; Walkeri:v. Scott; 7 Oh. A. 
386, 629) Ov,C. VA® $89: 

Okl.—Horr v. Herrington, 22 Okl. 
590, 98 P 448, 182 AmSR 648, 20 
LRANS 47. 


Pa.—Taylor v. Beekley, 211 Pa. 606, 
61 A 79; McElrath v. Pittsburg, etc., 
R. Co., 28 Legint 197. 

S. C.—Ex p. Cockfield, 118 S, C. 
239, 110 SE 393; Zeigler v. Maner, 53 
S. C. 115, 30 SE 829, 69 AmSR 842. 

Tex.—Lumpkin v. Silliman, 79 Tex. 
165, 15 SW 231; Johnson v. Bingham, 
(Civ. A.) 251 SW 529; Masterson v. 
Ginners’ Mut. Underwriters’ Assoc., 
(Civ. >A.), 222 SW, 268; Gregory v. 
South Texas Lumber Co., (Civ. A.) 
216 SW 420; Weil v. Miller, (Civ. A.) 
215 SW 142. 

Utah.—Dupee v. Salt Lake Valley 
L. & T. Co., 20 Utah 103, 57 P 845, 
77 AmSR 902. 

Wash.—Naden vy. 67 
Wash‘: 578, 122 P 2. 

Eng.—Steele v. Philips, Beatty 188; 
Perkin vy. Stafford, 10 Sim. 562, 16 
EngCh 562, 59 Reprint 733; Platt v. 
Sprigg, 2 Vern. Ch. 304, 23 Reprint 
796; Metcalfe v. Pulvertoft, 2 Ves. & 
B. 200, 35 Reprint 295; Johnson v. 
Clarke, 3 Wkly. Rep. 193 

Man.—McDermott v. Bielschowsky, 
22 Man. 319, 3 DomL 319, 21 WestLR 
77, 2 WestWkly 182. 

[a] Assignor of part of the mort- 
gage debt, retaining an interest in 
the mortgage, is concluded by the 
decree whether he was made a plain- 
tiff or a defendant. Corporate Inv. 
Co. v. Gracehull Realty Co., 157 App. 
Div. 259, 142 NYS 181. 

{[b] Heirs and personal represent- 
atives of the mortgagor made parties 
to the foreclosure action are con- 
cluded by the foreclosure decree. 
Howard v. Gresham, 27 Ga. 347; Bar- 
low v. Stanford, 82 Ill. 298; Craig- 
head v. Dalton, 105 Ind. 72, 4 NE 
425; Riley v. Condran, 26. La. 294; 
Roarty v. McDermott, 146 N. Y. 296, 
41 NE 30; Nunnally v. Robinson, a3 
App. Div. 848, 99 NYS 594; Buckley 
v. Beaver, 99 Misc. 643, 166 NYS 131; 
Walker» v. Scott, 7 “Oh: -A=/335,,.29 
O. C. A. 89; Humble v. Bill, 2 Vern. 
Ch. 444, 23 Reprint 884. 

[ec] Joint mortgagees are within 
the rule. O’Brien vy. Moffitt, 133 Ind. 
660, 33 NE 616, 36 AmSR 566. 

{d] Tenant ‘made a party to the 
foreclosure action is barred as to his 
rights in the premises by the fore- 
closure judgment. Standard Live- 
stock Co. v. National Assoc. State 
Bank, 67 Cal... sA. S881, 32.27% P — 916.2) 
Wilton Holding Corp. v. Fix, 178 NYS 
381; Ernst v. Zeltner Brewing Co., 
117 NYS 922. 

[e] Party added upon reference in 
the master’s office is bound by the 
decree in the same way as if he had 
been made a party originally. Mc- 
Dermott v. Bielschowsky, 22 Man. 
319, 3 DomLR 319, 21 WestLR 77, 
2 WestWkly 182. 

[f] Although -some parties are 
omitted who should have been 
joined, the decree is not the less 
conclusive on those who are prop- 
erly before the court. Hayward v. 
Stearns, 39 Cal. 58; Montgomery v. 
Pave, Ll, Cal 8075 

[g] Voidable mortgage.—Even if 
a mortgage is voidable at the option 
of mortgagor, a decree for foreclo- 
Sure and sale, entered after the 
mortgagor has failed to assert his 
defense in foreclosure suit, is con- 
clusive on all the parties to that suit. 
Producers’ Naval Stores Co. v. Mc- 
Allister, 278 Fed. 18 [certiorari den 
258 U. S. 627 mem, 42 SCt 383 mem, 
66 L. ed. 798 mem]. 

[h] Where a decree of foreclosure 
expressly protects the rights of a 


Christopher, 


‘Bank v. Jenner, 268 Ill. 


[42 C.5.] 165 


is equally true, that persons not parties are not | not precluded thereby from exercising any right of 


concluded by the judgment of foreclosure® and are | redemption they may possess;!° but exceptions to 


party, they are not barred by the de- 
cree. Camp v. Land, 122 Cal. 167, 
54 P 839; Coleman v. Witherspoon, 76 
Ind. 285. 

9. See cases infra note 10. 

10. U. S.—In re Soltmann, 249 
Fed. 455, 161 CCA 413; Schwab. v. 
Smuggler-Union Min. Co., 174 Fed. 
305, 98 CCA 160; Zimmerman v. 
Kansas City Northwestern R. Co., 
144 Fed. 622, 75 CCA 424 [app dism 
AOU AS. 8861228 WSCt 730,  S2mla, xed. 
1084]; American L. & T. Co. v. At- 
lanta Electric R. Co., 99 Fed.. 318; 
Sheffield, etce., Coal, etc., Co. v. New- 
man, 77 Fed. 787, 23 CCA 459. 

Ala.—Probst v. Bush, 115 Ala. 495, 
22 S 445; Junkins v. Lovelace, 72 
Ala. 303; Chapman v. Fields, 70 Ala. 
408; Wiley v. Ewing, 47 Ala. 418; 
Hunt v. Acre, 28 Ala. 580; Woodward 
v. Wood, 19 Ala. 213. 

Ark.—Hayes v. Martin, 134 SW 
626; Longino v. Ball- Warren Commn. 
Co., 84 Ark. 521, 106 SW 682; Liv- 
ingston v. New ‘England Morts. Se- 


curity, Co, 77 Ark. o379,.91 SW 3752. 
Cal.—Seid Pak Sing v. Barker, 240 
P 765; Shurtleff v. Kehrer, 163 Cal. 


24, 124 P 724; Morrissey v. Gray, 160 
Cal. 390, 117 P 4388 [foll Morrissey 
v. Hammon, 160 Cal. 808, 117 P 442]; 
Burns: v.. Hiatt 149 Cal. 61755 8% 2 
196, 117 AmSR 157; Randall v. Duff, 
(in Cals lhieelL OMe i532, 2h OOo: 
LRA 754, 756; Hayward v. Stearns, 
39 Cal. 583, Frink -v...Murphy,, 21 Cal. 
108, 81 AmD 149; McMillan v. Rey- 
nolds, 11 Cal. 372; Montgomery v. 
Dutty 11. Cal. OR- 

Conn.—Curtiss v. Hazen, 56 Conn. 
146, 14 A 771; Lyon v. Sandford, 5 


Conn. 544; Swift v. Edson, 5 Conn. 
531. 

Fla.—Dundee Naval Stores Co. v. 
McDowell, 65 Fla. 15, 61 S 108, Ann 
Cas1915A 387; Christopher v. Mun- 
gen, “61. Fla. 5613, -534; 555 «S (2735 
perea v. Sayre, 29 Fla. 100, 10 S 
8 


Ga.—Lillenthal v. Champion, 58 Ga. 
158; Byars v. Bancroft, 22 Ga. 34. 
Ida.—Civils v. Pocatello First Nat. 
Bank, 41 Ida. 690, 241 P 1023. 
Ill.—Odell v. Levy, 307 Ill. 277, 138 
NE 608; Fienhold v. Babcock, 275 
Ill. 282; 113 NE962; -Casper Nat. 
142, 108 NE 
998; Bigoness v. Hibbard, 267 Ill. 
301, 108 NE 294; Wehrheim  v. 
Smith, 226 Ill. 346, 80 NE 908 [aff 
126 Ill. A. 328]; Lohmeyer v. Durbin, 
213 Tll. 498, 72 NE 1118; Rodman v. 
Quick, -241¢  TW.546, 071] INE A0sit: 
Walker v. Warner, 179 Ill. 16, 53 NE 
594, 70 AmSR 85; Scates v: King, 110 


fll. 456; Hodgen v. Buttery, 58 Ill. 
431; Strang v. Allen, 44 [Tll. 428; 
Gilecreest v. Magill, 37 Ill. 300; Dow 


495; Smith v. Sin- 
clair, 10 Ill. 108; Unity Co. v. Equi- 
table Trust Co., 107 Ill. A. 449; Par- 
lin, ete., Co. v. Galloway, 95 Ill. A. 
60 


Ind.—Wolfenberger v. Hubbard, 
184 Ind. 25, 110 NE 198, AnnCas1918C 
81; Butler v. Thornburgh, 153 Ind. 
530, 55 NE 417; Tate v. Hamlin, 149 
Ind. 107, 47 NE 5; Fowler v. Lilly, 
LIA Inds 20%, 23 NE 767; Watts v. 
Julian, 122 Ind. 124, 23 NE 698; Cur- 
tis!. vie Gooding, "99 Ind. 45: Nesbit 
v. Hanway, 87 Ind. 400; Biceman Vv. 
Finch, 79 Ind. 511; Cain v. Hanna, 63 
Ind. 408; Goodall v. Mopley, 45 Ind. 
ado Murdock Mw. YHord. (i Inds bas 
4itna L. Ins. Co. v. Stryker, 42 Ind. 
A. 57, 88 NE 647; Astna L. Ins. Co. 
Vv. Stryker, 38 Ind. A. 312, 73 NE 953, 
76 NE 822, 78 NE 245. 

Iowa.—Reddish v. John, 190 Iowa 
49, 179 NW 951; Dahlstrom v. Un- 
known Claimants, 156 Iowa 187, 135 
NW 567, 39 LRANS 524; State Sav. 
Bank v. Miller, 146 Iowa 83, 124 NW 
873; Teachout. v. Duffus, 141 Iowa 
466, 119 NW 983; Stastny v. Pease, 
124 Iowa 587, 100 NW 482; Harsh vy. 
Griffin, 72 Iowa 608, 34 NW 441; 
Spurgin v. Adamson, 62 Iowa 661, 


v. Seely, 29 T11. 
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this rule have been recognized where the person not | made a party purchased subject to the foreclo- 


18 NW 2938; Ayres v. Adair County, 
61 Iowa 728, 17 NW 161; American 
Buttonhole, ete., Co. v. Burlington 
Mut. Loan Assoc. 61 Iowa 464, 16 
NW 527; Mayer v. Farmers’ Bank, 
44 Iowa 212; Gower v. Winchester, 33 


Iowa 303; Knowles v. Rablin, 20 
Iowa 101; Johnson v. Harmon, 19 
Iowa 56; Bates v. Ruddick, 2 Iowa 


423, 65 AmD 774. 

Ky.—Hurm v. Collignon, 202 Ky. 
807, 261 SW 602; Smith v. Smith, 165 
Ky. 810, 178 SW 1058; Jones v. 
Yantis, 113 SW 111; Miller v. Cra- 
vens, 2 Duv. 246; Shackleford v. 
Stockton, 6 B. Mon. 390; Rhodes v. 
Stone,’ 76 SW 5338, 25 Kyl 921. 

La.—Pons v. Yazoo, ete, R. Co., 
122 La. 156, 47 S 449. 

Me.—Carll v. Butman, 7 Me. 102. 

Mich.—Sherman v. Fisher, 138 
Mich. 391, 101 NW 572; Walsh v. 
Robinson, 135 Mich. 16, 97 NW _ 55, 
99 NW 282; Avery v. Ryerson, 34 
Mich. 362. 

Minn.—Northwestern Trust Co. v. 
Ryan, 115 Minn. 1438, 132 NW 202. 

Miss.— Worthington v. Wilmot, 59 
Miss. 608. 

Mo.—Hull v. Lyon, 27 Mo. 570. 

Nebr.—Currier v. Teske, 98 Nebr. 
660, 154 NW 234; Herzog v. Union 
Debenture Co., 94 Nebr. 820, 144 NW 
814; Unangst v. Southwick, 80 Nebr. 
112, 113 NW 989; Dougherty v. Ku- 
bat, 67 Nebr. 269, 93 NW 317; Todd 
v. Cremer, 36 Nebr. 430, 54 NW 674; 
Studebaker Bros. Mfg. Co. v. Mc- 
Cargur, 20 Nebr. 500, 30 NW 686; 
Miller v. Finn, 1 Nebr. 254; Jones v. 
Dutch, 3 Nebr. (Unoff.) 673, 92 NW 
735; Davis v. Greenwood, 2 Nebr. 
(Unoff.) 317, 96 NW 526. 

N. J.—New Jersey Bldg. Loan, etc., 
Gol sve iSchatzkin, (02: IN. Ji Eq. 175, 
64 A 1086; Walbridge v. English, 28 
Nie J. Ha. 266; McCall: v.. Yard, 11 
N. J. Eq. 58; Beach v. Waddell, 8 
Nod. Dav 299. 

N. Y.—Brooks v. Wilson, 125 N. Y. 
256, 26 NE 258; Kip v. Hirsh, 103 
N. Y. 565, 9 NE 317, 18 AbbNCas 
1675; Foster v. Townshend, 68 N. Y. 
203, 2 AbbNCas 29; Becker v. How- 
ies 66 N. Y. 5; Raynor v. Selmes, 52 
N. 579; Miner v. Beekman, 50 N. Y. 
337) 14 AbbPrNS 1; Cazet v. Hubbell, 
36 N. Yo 677, 3 Transcr. A. 333; Gage 
Vv. Brewster, Si INE NAS 2118's Hancock 
v.' Hancock, 22 N..Y. 568; Mills v. 
Van Voorhies, 20 N. Y. 412, 10 AbbPr 
152; Lewis v. Smith, 9 N. Y. 502, 61 
AmD 706, 12 NYLegObs 193; Darvin 
Ni, Hatfield, Seld. 38 [rev 6 INGA. 
Super. 468]; Douglas v. Kohart, 196 
App. Div. 84, 187 NYS 102; Lowen- 
feld v. Ditchett, 114 App. Div. 56, 
99 NYS 724; Boskowitz v. Held, 15 
App. Div. 306, 44 NYS 136 [aff 153 
N. Y. 666 mem, 48 NE 1104 mem]; 
Lewis v. Smith, 11 Barb. 152 [aft 
9 N. Y. 502, 61 AmD 706]; National 
F. Ins. Co. v. McKay, Sheld. 138, 5 
AbbPrNS 445; Noonan v. Brenne- 
mann, 54 N. Y. Super. 337, 8 NYSt 
91; Wheeler v. Morris, 15 N. Y. Su- 
per. 524; Title Guarantee, etc., Co. 
v. Twenty-First St., etc., Corp., 
Misc. 126, 180 NYS 358; James _ v. 
Peppard Realty Co., 109 Misc. 605, 
180 NYS 356; Smith v. Pacific Impr. 
Co., 104 Misc. 481, 172 NYS 65; Hope 
v. Seaman, 119 NYS 713 [mod 137 
App. Div. 86, 122 NYS 127 (aff 204 
N. Y. 568, 97 NE 1106)]; Mutual L. 
Ins. Co. v. Dake, 1 AbbNCas 381 [aff 
87 N. Y. 257]; Bell v. New York, 10 
Paige 49. 

N. D.—Nichols v. Tingstad, 10 N. 
1) 72, 86 NW 694. 

Oh.—-Parmenter v. Binkley, 28 Oh. 
St. 82; Kaufman v. Heckman, 32 Oh. 
Cir. Ct. 282; Hulshoff v. Bowman, 19 
Oh. Cir. Ct. 554, 10 Oh. Cir. Dec. 343; 
Harris v. Maholm, 20 OhNPNS 439. 

Okl.—Lively v. Evans-Howard Fire 
Brick Coil; 115° Okl.--259)1.242 -P 7735 
McKee v. Interstate Oil, etc., Co., 77 
Oki. 260, 188 P 109; Harding v. Gil- 


lett, 25 Okl. 199, 107 P 665; Horr v. 
Herrington, 22 Okl. 590, 98 P 443, 132 
AmSR 648, 20 LRANS 47. 

Or.—Hydrauliec Min. Co. v. Smith, 
100 Or. 86, 196 P 811; Landigan v. 
Mayer, 32 Or. 245, 51 P 649, 67 AmSR 
521; Wilson v. Tarter, 22 Or. 504, 
30 P 499; Sellwood v. Gray, 11 Or. 
534, 5 P 196; De Lashmutt v. Sell- 
wood, 10 Or. 319; Besser v. Haw- 
thorn, 3 Or. 512. 

Pa.—Wallace v. Blair, 1 Grant 75. 

S. C.—Union~ Nat. Bank vy. Cook, 
110 S. C. 99, 96 SE 484; Sheffield v. 
Grieg, 105 ao 219, 39 SE 664. 

S. D.—Aberdeen First Nat. Bank v. 
Cranmer, 42 S. D. 404, 175 NW 881; 
Northwestern Mortg. Trust Co. v. 
Schatz, 35 S. D. 379, 152 NW 509. 

Tex.—Browne vy. King, 111 Tex. 330, 
235 SW 522; Davis v. Lanier, 94 Tex. 
455, 61 SW 3885; Davis v. Walker, 
(Civ, A.) 233 SW9521;- Martinez: v. 
Logan, (Civ. A.) 222 SW 611; Van- 
derwolk v. Matthaei, (Civ. A.) 167 
SW 304; Mason v. Bender, (Civ. A.) 
97" SW 715s 1Citizens’” Nat. Bank wv. 
Strauss, 29 Tex. Civ. A. 407, 69 SW 
86; Rogers v. Southern Pine Lumber 
€o., 21° Tex. ClvacA. 343,751 oS W226; 
Hays v. Tilson, (Civ. A.) 35 SW 515; 
Beer v. Thomas, 13 Tex. Civ. A. 30, 
34 SW 1010. 

Wash.—Dare v. Mt. Vernon Inv. 
Co., 121 Wash. 117, 208 P 609; Phil- 
lips v. Tompson, 73 Wash. 78, 131 P 
461, AnnCas1914D 672; Gravelle v. 
Canadian, ete., Mortg., ete. Co., 42 
Wash. 457, 85 P 36; Oates v. Shuey, 
25 Wash. 597, 66 P58 

Wis.—Moore v. Cord, 14 Wis. 213; 
Pratt v. Frear, 13 Wis. 462; Stark v. 
Brown, 12) Wis, +572, -78 AmD 762; 
Green v. Dixon, 9 Wis. 532; Murphy 


v. Farwell, 9 Wis. 102; Farwell v. 

Murphy, 2 Wis. 533. } 
Wyo.—Bolin v. La Prele_ Live 

Stock Co., 27 Wyo. 335, 196 P 748. 


Eng.—In re De Leeuw, [1922] 2 
Ch. 540; Campbell v. Holyland, 7 Ch. 
D. 166; Dick v. Butler, 1 Molloy 42. 

N. B.—Doe v. Brown, 8 N. B. 433. 

Ont.—Kennedy v. Foxwell, 11 Ont. 
L. 389, 7 OntWR 26. 

“The defendants were not parties 
to that action, and their interest, if 
any, in the subject-matter of ‘the 
foreclosure, was not affected by the 
decree and sale.” Schwab v. Smug- 
gler-Union Min. Co., 174 Fed. 305, 
3105 F08e COA TG OF 

[aj Assignee of a mortgage who 
was not made a party to the fore- 
closure proceeding may redeem not- 
withstanding the foreclosure, al- 
though the assignment was not re- 
corded. Naylor v. Colville, 20 App. 
Div. 581, 47 NYS 267. 

[b] Assignee of part of debt.— 
Herzog v. Union Debenture Co., 94 
Nebr. 820, 144 NW 814. 

[c] Heir of deceased mortgagor.— 
Walker v. Redding, 40 Fla. 124, 23 
S 565; Kelso v. Norton, 74 Kan. 442, 
87 P 184. 

{d] Judgment creditor after fore- 
closure sale.—Wehrheim v. Smith, 
226 Ill. 346, 80 NE 908 [aff 126 Il]. A. 
328]. See Worthington v. Wilmot, 
59 Miss. 608 (where the right of a 
judgment creditor to redeem from a 
foreclosure sale under a prior mort- 
gage, where he was not a party to 
the foreclosure proceeding, was 
questioned, Chalmers, J., saying: “In 
Coote on Mortgages (4th ed.) 1072, it 
is said: ‘It is a general principle that 
no person shall be entitled to redeem 
but he who can show a title to the 
estate of the mortgagor; but if there 
be fraud or collusion to the detri- 
ment of third parties, as if assignees 
or executors or trustees refuse to 
enforce their right, creditors, lega- 
tees, or other parties interested may 
bring their action for relief.’ This 
language accords with our own 
ideas, but is inconsistent with much 
that is said by other authors, and 


with much found elsewhere in the 
works from which these quotations 
are made. The doctrine usually an- 
nounced is that judgment creditors 
and junior mortgagees occupy the 
same position, and have the same 
right of redemption. To us their at- 
titudes seem wholly different. The 
ene class is vested by conveyance 
with the estate of the mortgagor, 
while the other has no rights either 
to or in the mortgaged premises, but 
a mere right to subject it or any 
other property then owned or after- 
wards acquired by the debtor to the 
payment of their demands. It is the 
difference between an actual convey- 
ance of an equitable estate by con- 
tract, and a general, not a specific, 
lien by operation of law’’). 

[e] Owner of homestead interest. 
—Morrissey v. Gray, 160 Cal. 390, 
LISP 24333 

{f] 
demption.—(1) In the absence of a 
statute requiring a contrary ~con-. 
struction (see Dennison v. Allen, 4 
Oh. 495; Lytle v. Reed, Wright (Oh.) 
249), (2) a purchaser of the equity 
of redemption by deed executed be- 
fore the foreclosure was begun, not. 
made a party, is not bound by the 
decree and may redeem (Bull v. 
Campbell, 225 Fed. 923, 141 CCA 47 
[app dism 242 U. S. 610 mem, 37 SCt 
17 mem, 61 L. ed. 525 mem]; Clark 
v. Lesser, 106 Ark. 207, 153 SW 112; 
Carpentier v. Williamson, 25 Cal. 154; 
Odell v. Levy, 307 Ill. 277, 138 NE 
608 [rev 224 Ill. A. 345]; Wolfen- 
berger v. Hubbard, 184 Ind. 25, 110 
NE 198, AnnCas1918C 81; Hubbard 
v. Dahlke, 277 Mo. 516, 210 SW 652; 
Aberdeen First Nat. Bank v. Cran- 
mer, 42 S. D. 404, 175 NW _ 881; 
Browne v. King, 111 Tex. 330, 235 SW 
522 [aff (Civ. A.) 196 SW 884]; Mar- 
tinez » vi) Logan; (Tex. Civ: 1 A:)) 222 
SW 611; Cates v. Field, (Tex. Civ. 
A.) 85 SW 52; Nacogdoches First 
Nat. Bank v. Hicks, 24 Tex. Civ. A. 
269, 59 SW 842; Hanrick v. Gurley, 
(Tex. Civ. A.) 48 SW 994; Darefa, 
Mt. Vernon Inv. Co., 121 Wash. 117, 
208 P 609). (3) Such purchaser is 
not barred by a foreclosure proceed- 
ing to which he was not a party, al- 
though his deed had not been record- 
ed when the decree was. entered, 
Hodson v. Treat, 7 Wis. 263. (4) One 
who has in good faith bought and 
assumed possession of mortgaged 
property prior to the ,foreclosure 
proceedings, to which he is not a 
party, may redeem from such fore- 
closure sale, although he did not re- 
cord his deed until after a decree of 
sale. Licata v. De Corte, 50 Fla. 
563, 89 S 58. (5) A sale under a de- 
cree of foreclosure will not bar the 
equity of redemption of the mort- 
gagor’s grantee, if the conveyance 
was made before the commencement 
of the foreclosure, and the mortga- 
gee was chargeable with notice 
thereof, but did not make the grantee 
a party to the suit. Shackleford v. 
Stockton, 6 B. Mon. (Ky.) 390. 

[g] Tenant.—Dundee Naval Stores 
Co. v. McDowell, 65 Fla. 15, 61 S$ 
108, AnnCas1915A 387; Richardson 
v. Hadsall, 106 Ill. 476; Metropolitan 
bE: Ins. Co.'v. “Childs Co.,. 230 3INgixe 
285, 130 NE 295, 14 ALR 658 [rev 
183 App. Div. 230, 170 NYS 237]; 
Scheidt v. Supreme Woodworking Co., 
212 App.’ Div: 179,°+208. NYS 339249 
Douglas v. Kohart, 196 App. Div. 84, 
187 NYS 102; Wacht v. Erskine, 61 
Mise. 96, 113 ‘NYS 130; Greenwald v. 
Schustek, 169 NYS 98; Nevil v.- 
Heinke, 22 Pa. Super. 614; King va 
Wimley, 26 LegInt (Pa.) 254. 

[h] Wife of mortgagor.—Barbee 
v. Lundy, (Tex. Civ. A.) 212 SW 257. 

[i] Wife who is part owner with 
her husband of the mortgaged prop- 
erty is ‘not barred by a foreclosure 
sale, when she was not made a party, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Purchaser of equity of re- ‘ 
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sure’! or during the pendency of a suit to fore- 
close,'? or where the owner of an interest in the 
- mortgaged premises neglected to give actual or con- 
structive notice of his ownership.'% 
against the representative of a person who has an 
interest in the premises but it is not made a party 
is binding on such person,!* and conversely a judg- 
ment against the real parties in interest is binding 
on the ‘holder of the naked legal title to the mort- 
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A judgment 
[§ 1778] (b) 
Rules. 


_ gage as trustee, although he was not a party to the 


although her husband was a party. 
Green y. Dixon, 9 Wis. 532. 

{j] A decree of foreclosure against 
members of a partnership as such, all 
the known members of the firm not 
being parties to the suit, does not 
bind the firm. Lippincott v. Shaw 
Carriage Co., 25 Fed. 577. 

[k] If the suit is discontinued as 
to a party (1) the decree therein is a 
nullity as to him. Title Guarantee, 
ete. Co. v. Twenty-First St., etc., 
Corp., 110 Misc. 126, 180 NYS 358. 
(2) And the title of the purchaser at 

the sale is subject to the rights of 

such party. Title Guarantee, etc., Co. 

v. Twenty-First St., etc., Corp., su- 

pra (tenant). 

[1] Im flinois the court will, in 
its discretion, fix the time within 
which a second mortgagee, not a 
party to the foreclosure proceedings, 
may redeem from the sale. Rodman 
v. Quick, 217 Ill. 162, 75 NE 465. 

11. Heller v. King, 54 Nebr. 22, 
74 NW 423 (the owner of land sub- 
ject to a mortgage sold it and deliv- 
ered to the purchaser a deed with 
the name of the grantee omitted 
therefrom, in compliance with the 
request of the latter that the con- 
veyance should be in blank as to the 
name of the grantee. Afterward an 
action to foreclose the mortgage was 
commenced, to which the grantor of 
the deed- was made a party, and was 
duly served with process. The pur- 
chaser, subsequent to the service of 
the process in the foreclosure suit 
on the grantor in the deed, inserted 
the name of a third party in the 
conveyance and delivered it to him. 
The foreclosure suit was prosecuted 
to decree, sale thereunder, and con- 
firmation thereof, and there was a 
later conveyance by the vendee to 
another party. The person who had 
received the deed with his name in- 
serted in the blank thereof brought 
an action to redeem, predicating his 
claim solely on the title and owner- 
ship derived from the delivery to 
him of such deed. It was held that 
if he acauired the title by the in- 
sertion of his name as grantee in 
the blanks of the conveyance and its 
subsequent delivery to him, it came 
to him subject to the full operation 
and effect of the proceedings in the 
foreclosure suit, and he could not 
maintain an action to redeem). 

12. Cal.—Daniels v. Henderson, 49 
Cal., 242. 

Ida.—Noble v. Harris, 33 Ida. 401, 
195 P5438. 

Tll.—Kemper v. Weber, 318 Ill. 494, 
149 NE 478; Norris v. Ile, 152 Ill. 
190, 38 NE 762, 48 AmSR 233. 

Ind.—Warford v. Sullivan, we Ind. 
14, 46 NE 27. 

” Towa.—Jackson v. Centerville: etc., 
R. Co., 64 Iowa 292, 20 NW 443, 
gu Maskell v. Merriman, 9 Rob. 
' N. Y.—Watt v. Watt, 2 Barb. Ch. 
Utica Bank v. Finch, 1 Barb. 
Ch. 75. 

Oh.—Walker v. Scott, 7 Oh. A. 335, 
mo, O..C. A. 89. 

Pa.—Schnepf’s App., 47 Pa. 37. 
Tex.—Masterson v. Ginners’ Mut. 


Underwriters’ Assoc., (Commn. A.) 
aaa 1081 [aff (Civ. A.) 222 Sw 


“The rule is, that one who ac- 
quires title to property during the 
pendency of a suit to foreclose a 
mortgage is bound by the decree in 


the foreclosure suit and takes the 
property subject to any judgment or 
decree which may be then rendered.” 
Kemper v. Weber, 318 Ill. 494, 498, 
149 NE 478. 

[a] Assignee in bankruptcy of 
the mortgagor, appointed after the 
commencement of the ‘foreclosure 
proceedings, and having knowledge 
thereof and of the mortfagor’s equity 
of redemption, but neglecting to have 
himself made a party and suffering 
the land to be sold to an innocent 
purchaser, will be barred by _ the 
foreclosure decree. Cleveland  v. 
Boerum, 24 N. Y. 613, 

13. Cal.—Hager v. Astorg, 145 Cal. 
548, 79 P 68, 104 AmSR 68; Wilson v. 
California Bank, 121 Cal. 630, 54 P 
Tg; 


Colo.—Stoll v. Colorado Inv., etc., 
Co., 78 Colo. 233, 241 P 725. 
Ida.—Harding v. Harker, 17 Ida. 


341, 105 P 788, 1834 AmSR 259. 

Ind.—Sinclair v. Gunzenhauser, 179 
Ind. 785, 98 NE. 37, 100 INE 3 76: 

N. J.—Buchanan, ete., Lumber Co. 
v. Brower, 95 N. J. Eq. 422, 123 A 
699; Strong v. Smith, 68 N. J.. Ha. 
686, 60 A 66, 63 A 493 [aff Lamar v. 
Spalding, 203 U. S. 584, 27 SCt 782, 
51 L. ed. 328]. 

S. C.—Norwood v. Norwood, 36 S. 
C. 331, 15 SE 382, 31 AmSR 875. 


Tex.—Masterson vy. Ginners’ Mut. 
Underwriters’ Assoc., (Commn. A.) 
235 SW 1081. 


Utah.—Dupee v. Salt Lake Valley 
Poon Co, 20 Utah Os Die brs eon ue 
AmSR 902. 

[a] Owner of unrecorded mort- 
gage.—Sinclair v. Gunzenhauser, 179 
Ind. 78, 98 NE 37, 100 NE 376; Bu- 
chanan, ete., Lumber Co. v. Brower, 
95 N. J. Eq. 422, 123 A 699; Master- 
son vy. Ginners’ Mut. Underwriters’ 
Assoc., (Tex. Civ. A.) 222 SW 263. 

[b] Assignee of mortgage under 
unrecorded assignment.—Cannon y. 
Wright, 49 N. Jo Hay 17,°23 "A: 285; 
Masterson v. Ginners’ Mut. Under- 
writers’ Assoc., (Tex. Commn. A.) 
235 SW 1081 [aff (Civ. A.) 222° SW 
263]. 

[ec] Grantee of unrecorded deed 
of conveyance.—Stoll v. Colorado 
inven ete: .CO- 1S) COlO., gee. 24 oe 
725; Harding v. Harker, 17 Ida. 341, 
105 P 788, 134 AmSR 259; Oakford v. 
Robinson, 48 Ill. A. 270; Boice v. 
Michigan Mut. L. Ins. Co., 114 Ind. 
480, 15 NE 825; Powell v. Jenkins, 14 
Mise.” 83, 35° INYS)) 265s * Kipp” sve 
Brandt, 49 HowPr (N. Y.) 358. 

{d] The fact that defendant’s en- 
cumbrance was recorded a few days 
after the commencement of the suit, 
and before subpoena issued, is imma- 
terial. Buchanan, etc., 
v. Brower, 95 N. J. Hq. 422, 123 A 
699. 

[e] Where ‘actual notice of the 
owner’s interest is given, it is imma- 
terial that such interest was unre- 


corded. Hodson’ v. Treat, 7 Wis. 
263. 
14. Hawley v. State Assur. Co., 


182°Cal. 111, 13872 ds iieCamppbell -v. 
Mason, 151 Ill. 500, 38 NE 672; Rob- 
ertson v. Vancleave, 129° Ind: 217, 26 
NE 899,’ 29 NE 781, 15 LRA 68; 
Alexander Vn Donohoe, P4380 Ne Ys 203, 
38 NE 263. 

[a] Persons represented in fore- 
closure proceeding.—A . decree of 
foreclosure rendered against the 
trustees, who, representing them- 
selves and other judgment creditors, 


Lumber Co. } 


-Drischell, 
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foreclosure proceedings.1® 

A judgment by default rendered in the foreclo- 
sure action is just as conclusive on persons properly 
made parties as any other form of judgment.*® 


Matters Concluded—aa. General 


In conformity to general rules?’ the judg- 
ment or decree in a foreclosure action is res judicata 
as to all matters in issue or necessarily involved 
in the adjudication,’® including the right of plain- 


had purchased the mortgaged prem- 
ises at a sale under an execution is- 
sued on their judgment, binds’ the 
other judgment creditors as well as 
the trustees, although they were not 
parties to the foreclosure suit. Rob- 
ertson vy. Vancleave, 129 Ind. 217, 26 
NE 899, 29 NE 781, 15 LRA 68. 

L5. Anderson v. Alexander, 184 
Cal. 265, 193 P 241. 

16. U. S.—Hollins v._ Brierfield 
Coal ete "Co,, -L50"U.S.P-3'0ibyt 14 SCE 
127, -37 Tnred.s1113- 

Cal.—Baumgarten v. Mitchell, 10 
Cal. A. 48, 101 P 43. 

Ill.—Moore v. Linn, 287 Ill. 34, 122 
NE 129; Heinroth v. Frost, 250 Ill. 
102, 95 NE 65. 

Ind.—Barton vy. Anderson, 104 Ind. 
578, 4 NE 420. 


Iowa.—Stanbrough v. Cook, 83 
Iowa 705, 49 NW 1010. 

N. J.— Murray ve Pearce, 95 =N. J: 
L. 104, 112 A 314. 

N. Y.—Goebel v. iftiayo 214, Nive 


170, 18 NE 649; Barker v. Miller, 32 


App. Div. 364, 53 NYS 283; Talifer 
Co. v. Falk, 105 Misc. 6, 173 NYS 
251. 

17. 


See Equity § 864; Judgments 
§§ 1154-1525. 

18. U. S.—Hefner v. Northwestern 
Mut. L. Ins. Co., 123 U. S. 747, 8 SCt 
337, 31 L. ed. 309; Felker v. Southern 
Trust Co.,;, 264: Fed. 798; Brown Vv. 
Pennsylvania Canal, Co., 229 Fed. 444 
faffiy.235 “Ped! 669, © 1491 CCAS -899 5 
Black v. Caldwell, 83 Fed. 880; Gray- 
don v. Hurd, 55 Fed. 724, 5 CCA 258; 
Farwell v. Brown, 35 Fed. 811; Mar- 
tin v. Pond, 30 Fed. 15. 

Ala.—Harper v. Raisin Fertilizer 
Co., 158 Ala. 329, 48 S 589, 132 AmSR 
32. 

Ariz.—Security Trust, etce., Bank v. 
McClure, 241 P 515. 

Ark.—Brignardello v. Cooper, 116 
Ark. 103, 172 SW 1080. 

Cal.—Wardlow _ vy. Middleton, 156 
Cal. 585, 105 P 738; Greenebaum v. 
Davis, 131 Cal. 146, 68 P 165, 82 
AmSR 366; Allen v. Allen, 106 Cal. 
137, 39 P 486; Gutzeit v. Pennie, 97 
Cal. 484, 32 P 584; Clark v. Boyreau, 
14 Cal. 634. 

Colo.—Du Bois v. Denver First Nat. 
Bank, 43 Colo. 400, 96 P 169. 

Conn.—Lander vy. Persky, 85 Conn. 
429, 83 A 209. 

Ga.—Scott v. Paisley, 158 Ga. 876, 
124 SE 726; Durant v. D’Auxy, 107 
Ga. 456, 33 SE 478. 

Il1l.—Moore v. Linn, 287 Ill. 34, 122 
NE 129; Thompson y. Hemenway, 218 
Tll. 46, 75 NE 791, 109 .AmSR 239; 
Van Sickle v. Harmeyer, 172 Ill. A. 
218; Sheppard v. Berkshire L. Ins. 
Col, 161% TMS AL 467, 79: 

Ind.—Dixon v. BHikenberry, 161 Ind. 
311, 67 NE 915, 68 LRA 323; English 
v. Aldrich, 132 Ind. 500, 31 NE 456, 
32 AmSR 270; Bundy v. Cunningham, 
107 Ind. 360, 8 NE 174; Ulrich v. 
88 Ind. 354; Pilliod v. An- 

46 Ind. A. 719, 91 
NE 829 


Iowa.—Harvey v. Phillips, 193 
Iowa 231, 186 NW 910; Myers v. 
Schwieger, 190 Iowa 1016, 181 NW 
246; Bankers’ Life Assoc. v. Engel- 
son, 148 Iowa 594, 126 NW _ 951; 
Omaha, ete., R. Co. v. O’Neill, 81 
Iowa 468, 46 NW _ 1100; Case v. 
Hicks, 76 ‘Towa 36, 40 NW 75 

Kan.—Raedell v. Anderson, ‘98 Kan. 
2G wo ser eabs) lanes ive Baker, 78 
Kan. 437, 97 P 478; Greenwell v. 
Moffett, 77 Kan. 41, 93 P 609. 


gola R., etc., Co, 
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tiff to foreclose,'® the validity of the mortgage and 
its sufficiency in respect of contents and execution,?° 
the power of the mortgagor to execute it,?! the ex- 
istence and amount of the mortgage debt, and the 
fact that it remains unpaid,?? the liability of the 
obligor for a deficiency,?? the identity and extent 
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of the lands embraced in the mortgage,*4 and the 


Mass.—Rogers Vv. Powers, 204 
Mass. 257, 90 NE 514. 


Minn.—Northern Trust Co. v. Crys- 


tal Lake Cemetery Assoc., 67 Minn. 
URI GE) INANE TAO, 

Mo.—Benton vy. O’Fallon, 8 Mo. 
650. 

Nebr.—Patrick v. National Bank 
oan Commerce 63 Nebr. 200, 88 NW 
183. 

N. H.—Brown v. West, 64 N. H. 


3885, 10 A 615. 

N. J.—Kiernan v. Jersey City, 80 
NSS. ae2t3 178 A 228531, LRANS 
1023; Bast Orange Sav. Inv., etc., 
Co. v. United Realty, etc, Co., 84 
Needed mids 2472; S40°A 588, -AnnCas 
1916D 11384; Arnett v. Finney, 29 N. 
ANS cae 309. 

N. Y.—Burchell v. Osborne, 119 N. 
Y. 486, 23 NE) 896; Schein v. Brasmus 
Realty Co., 194 App. Div. 38, 184 NYS 
840 [aff 107 Misc. 27, 176 NYS 648]; 
Archer v. Archer, 164 App. Div. 81, 
149 NYS 426 [rev 143 NYS 101]; 
Lagrave v. Hellinger, 144 App. Div. 
SOT LAI ONG S 29d atin 20S nINA HY. es 
98 NE 1106]; Ernst v. Zeltner Brew- 
ing Co., 117 NYS 922, 

N. Ci—Ferebee v. Sawyer, 167 N. 
C. 199, 88 SE 17, LRA1915B 640. 

Or.—Finley v. Houser, 22 Or. 562, 
30 P 494. 

Pa.—Sallada v. Mock, 271 Pa. 212, 
114 A 652. 

Tex.—_Johnson v. Bingham, (Civ. 
A.) 251 SW 529; Holt v. Abby, (Civ. 
A.) 141 SW 172; Blair v. Guaranty 
Sav., ete., Co., 54 Tex. Civ. A. 443, 118 
SW 608. 

Vt.—Findlay v. Longe, 81 Vt. 523, 
71 A 829; Buzzell v. Still, 68 Vt. 490, 
22 A 619; 25 AmSR 777. 

Wis.—Tio v. Brown, 131 Wis. 573, 
111 NW 679. 

Ont.—McCollum v. Caston, 1 Ont. 
L. 240 [rev 21 CanLTOccNotes 189]. 

Issues see supra §§ 1646-1651. 

19. Ala.—Stewart v. Wilson, 141 
Ala. 405, 37 S 550, 109 AmSR, 33. 

N. Y.—In re James, 146 ONG YTS; 
40 NE 876, 48 AmSR 774 [aff 78 Hun 
121, 28 NYS 992]. 

Oh.—Brown v. St. John, 18 Oh. 
CirnCtw736,04, Oh Cir, Dee; 155: 

Pa.—Koch v. Hinkle, 35 Pa. Super. 
421. 

Tex.—Chandler v. Young, (Civ. A.) 
216 SW 484; Blair v. Guaranty Sav., 
etce., Co., 54 Tex. Civ. A. 443, 118 SW 
608; Lee v. British, etc., Mortg. Co., 
. 25 Tex. Civ. A. 481, 61 SW 134. 

20. U. S.—Adams-Booth Co. v. 
Reid, 112 Fed. 106; Black v. Caldwell, 
83 Fed. 880. 

Cal.—In re Angle, 148 Cal. 102, 82 
P 668. 

Ga.—Morris v. Winkles, 88 Ga. 717, 


15 SE 747. 

Ind.—Rucker vy. Steelman, 73 Ind. 
396. 

Iowa.—Harsh vy. Grimm, 72 Iowa 
608, 34 NW 441. 


Md.—McDowell v. 
Md. 319, 61 AmD 305. 

Mich.—Damon v. Deeves, 66 Mich. 
347, 33 NW 512. 

Minn.—Northern Trust Co. v. Crys- 
tal Lake Cemetery Assoc., 67 Minn. 
131, 69 NW 708. 

N. Y.—Johnson vy. Blydenburgh, 31 
ING NG eats 23 Hun 
424, 

Or.—Finley v. Houser, 22 Or. 562, 
30 P 494. 

Pa.—Benninghoff v. Stephenson, 
161 Pa. 440, 29 A 87; Hartman vy. 
Ogborn, 54 Pa. 120, 93 AmD 679. 

S. C—-Weathersbee v. Weathersbee, 
82S. C. 4, 62 SE 8388; Griffin v. Ward- 
law, 16 S..G.-L. 481. 


Goldsmith, 6 


Rogers v. Ivers, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Wash.—Naden v. 
Wash. 578, 122 P 2: 

Austr.—Goldring v. National Mut. 
L, Assoe., 22 Austr: Cy a Roy 336. 

[a] After a scire facias has 
ripened into a judgment the mort- 
gage is merged in it, and even if 
null and void is no longer open to 
attack. Hartman v. Ogborn, 54 Pa. 
120, 93 AmD 679. 

21. Craighead v. Dalton, 105 Ind. 
72, 4 NE 425; Roarty v. McDermott, 
146 N. Y. 296, 41 NE 30 [rev 84 Hun 
52th, 82) INOS woos 

[a] A claim that the mortgage 
was made in fraud of creditors can- 
not be raised by a party to a fore- 
closure judgment which remains un- 
reversed and unmodified. Buffalo 
Cold Storage Co. v. Harding, 214 App. 
Div. 643,212 NYS 7651. 

22. U. S.—Bull v. Campbell, 225 
Fed. 923, 141 CCA 47 [app dism 242 
U. S. 610 mem, 37 SCt 17 mem, 61 L. 
ed. 525 mem]; Grape Creek Coal Co. 
v. Farmers’ L. & T. Co., 63 Fed. 891, 
12 CCA 350. 

Ala.—Sibley v. Alba, 95 Ala. 191, 10 

a 


Arnott, 80 Cal. 348, 
22 P 200. 


Tll.—Okon v, Kaenas, 222 Ill. A. 45. 

Ind.—Roswell v. Simonton, 2 Ind. 
516. 

Iowa.—Potter v. Ft. Madison L. & 


Christopher, 67 


T. Bldg. Assoc., 133 Iowa’ 367, 110 
NW 616; Todd v. Johnson, 51 Iowa 
192, 1 NW 498. 

Ky.—Perry v. Covington Sav. 


Bank, ete., Trust Co., 195 Ky. 40, 241 
SW 850. 


Mich.—Haldane v. Sweet, 58 Mich. 
429, 25 NW 383; Hazen v. Reed, 30 


Mich. 331. 

Nebr.—Kloke v. Gardels, 52 Nebr. 
Livia INWie 955s 

N. J.—Murray v. Pearce, 95 N. J. 


L. 104, 112 A 314, 

N. Y.—Clark v. Levy, 130 App. Div. 
389, 114 NYS 890; Egleston v. Knick- 
erbacker, 6 Barb. 458. 

N. D.—Borden v. McNamara, 20 N. 
ye 225, 127 NW 104, AnnCas1912C 
841. 

Or.—U. S. National Bank v. She- 
han, 98 Or. 155, 198 P 658; Wright v. 
Wimberly, 94 Or. 1, 184 P 740; Crow 
v. Crow, 70 Or. 534, 139 P 854; Tem- 
pleton, v., Cook, 769 (Ors) sii3,338a02 
230. 

Tex.—Blair v. Guaranty Sav., etce., 
Co., 54 Tex. Civ. A. 4438, 118 SW 608. 

Vt.—Findlay v. Longe, 81 Vt. 523, 
71 A 829; Blaisdell v. Greenwood, 70 
Vt. 244, 39 A 1097. 


» Wash.—Otis El. Co. v. Seattle Title 
Trust Co.,.127 Wash. lid, 219 bP -841; 
Naden vy. Christopher, 67 Wash. 578, 
E22. 2 23 

Wis.—Hitchcock v. Merrick, 18 
Wis. 357. 

23. Wilcox v. San Juan, 255 Fed. 


422, 166 CCA 518; Ward v. Obenauer, 
119 Mich. 17, 77 NW 305; Mutual L. 
Ins. Co. v. O’Donnell, 146 N. Y. 275, 
40 NH 787, 48 AmSR 796, 2 AnnCas 
82 [rev 46 Hun 630, 22 NYS 1116]. 

24. Cal.—Rose v. Conlin, 52 Cal. 
A. 225, 198 P 6538 [certiorari den 257 
U. S. 647, 42 SCt 56, 66 L. ed. 415]. 

Del.—Wilmington, ete, Nat. Bank 
Vie Wilmington, ete., Rs uConmon dDelk 
Ch. 258, 81 A 70. 

Ida.—Malony v. Davis, 233 P 1000. 

Ind.—Maynard v. Waidlich, 156 
Ind. 562, 60 NE 348; Stevens v. Over- 
turf, 62 Ind. 331. 

Nebr.—Burns _ v. Rock County 
School Dist. No. 18, 61 Nebr. 351, 85 
NW 284. 

Or.—Trunnell v. Tonole, 104 Or. 


[§ 1778 


correctness of the disposition of the proceeds from 
the sale of the lands;?® and it is final and conclusive 
against all matters of defense which were or might 
have been set up and litigated in the action.”® 
foreclosure judgment is not, however, conclusive as 
to matters not in issue2’ or not necessarily involved 


The 


628, 208 P 583. 

N. S.—Mosher v. Miller, Russ. Hq. 
Cas. 279. 

25. Blakistone v. State, 117 Md. 
237, 83 A 151; McWilliams v. Mor- 
rell, 23 Hun (N. Y.) 162; Freeman y. 
Klaerner, (Tex. Civ. A.) 190 SW 543. 

26. U. S.—Producers’ Naval Stores 
Co. v. McAllister, 278 Fed. 13; Oliver 
v. Cunningham, 7 Fred. 689. 

Ark.—Shaw v. Polk, 152 Ark. 18, 
237 SW 708. 

Cal.—San Luis Obispo County 
Bank v. Goldtree, 129 Cal. 160, 61 P 
785; Standard Livestock Co. v. Na- 
tional Assoc. State Bank, 67 Cal. A, 
381, 227 P 962. 

F'la.—Mattair v. Card, 19 Fla. 455. 

Ga.—McLaws v. Moore, 83 Ga. 177, 
9 SE 615. 

Ill.— Goltra v. Green, 98 Ill. 317. 

Kan.—Lynn v. McCue, 94 Kan. 761, 
147 P 808 [reh den 96 Kan. 114, 150 
Pool 

La.—Sundberry v. Bertie Sugar Co., 
145 La. 700, 82 S 857; Ludeling y. 
Chaffe, 40 La. Ann. 645, 4 S 586. 

Mich.—Burt v. Thomas, 49 Mich. 
462, 12 NW. 912, 13. NW 818. 

Nebr.—Gilbert v. Provident Life, 


oan Co., 1 Nebr. (Unoff.) 282, 95 NW 
488. 

N. J.—State Mut. Bldg., ete., As- 
Soc. -v. Batterson, 77 N. J. 1: ofp 
ALLS. 

N. Y.—Wadsworth y. Manhattan 
Morte. Co., 214 App. Div.’ 565, 212 
NYS 446. And see Mehlhop vy. Cen- 


tral Union Trust Co; 3235 Nosy. ozs 
138 NE 751 [rev 200 App. Div. 1, 192 
NYS 444]; Field v. Chronik, 190 App. 
Div. 501, 179 NYS 891; LaGrave v. 
Hellinger, 144 App. Div. 397, 129 NYS 


291 [aff 205 N. Y. 577, 98 NE 1106]2 


Oh.—Riggs v. Hulbert, 7 Oh. Dec, 
(Reprint) 306, 2 CincLBul 95. 

Or.—Trunnell v, Tonole, 104 Or. 
628, 208 P 583. } 

Pa.—Hulett v. New York Mut. L. 
Ins. Co. 114 Pa. 142. 6 A554: 

Tex.—Weil v. Miller, (Civ. A.) 215 


SW 142; Bomar v. Smith, (Civ. A.) 
195 SW 964. 
[a] Lien not asserted.—One who 


is made a party to foreclosure pro- 
ceedings and allows a decree to be 
entered against him by default, 
which he does not appeal from, can- 
not be heard to say that he had a 
lien at the time of foreclosure, which 
he did not assert. Baumgarten v. 
Mitchell, 10 Cal. A. 48, 101 P 43. 
Defenses see infra NG 1529- 1S3e 
27. U. S.—In re Thompson, 284 
Fed. 65; Barnes v. Cady, 232 Fed. 
318, 146 CCA 366 [rev 208 Fed. 361]. 
Ala.—Johnston y. Riddle, 70 Ala. 


219. 
Ark.—Hawkins v. Reeves, 112 Ark. 
Middleton, 156 


389, 166 SW 562. 

Cal.—Wardlow v. 

Cal. 585, 105 P 738; Pryor v. Winter, 
147 Cal. 554, 82 P 202, 109 AmSR 162; 
Cady *v.. Purser, 132 (Cal. [oi2), (Gomme 
844, 82 AmSR 391; Brill v. Shively, 
93, Cal. 674,, 29. P> 324%) MeComibuave 
Spangler, ofl (Caly 418, 12). 2 eae 
Gregory v. Keating, 8 Cal. Unrep. 
Cas. 208, 22 P 1084. 

Conn. —-German v. Gallo, 100 Conn. 
708, 124 A 837; Pettus v. Gault, 81 
Conn. 415, 71 A 509. 

HWla.—Pearson— vy. 
Fila. 590, 39 S 695, 

Tll.—Gouwens v. Gouwens, 222 Ill. 
223, 78 NE 597, 113 AmSR 395; Me- 
Cormick v. Wilcox, 25 Ill. 274; Cram 
v. Waddell, 167 Ill. A. 44; Sheppard 
v. Berkshire Li Ins. Co, 162 Uiipess 
310; Sheppard y. Berkshire L. Ins. 
Cory AGAR A bye e47 Oe 


Helvenston, 590 


~ §§ 1778-1779] 


in the adjudication.78 


[§ 1779] bb. Rights of Junior Encumbrancer.”? 
Except as otherwise provided in the decree®® or by 
statute*+ a junior lienholder made a party to the 
suit for the foreclosure of a senior mortgage will 
be concluded by the decree and his right of re- 


Ind.—Maynard v. Waidlich, 156 
Ind. 562, 60 NE 348; Clements v. 
Davis, 155-Ind. 624, 57 NH 905; Horn 
v. Indianapolis Nat. Bank, 125 Ind. 
381, 25 NE 558, 21 AmSR 231, 9 LRA 
676; Adair v. Mergentheim, 114 Ind. 


303, 16 NE 603; Henry v. Gant, 75 
Ind. A. 218, 129 NE 408; Heaton v. 
Grant Lodge No. 335 I. O. O. F., 55 
Ind. A. 100, 103 NE 488. : 
Iowa.—Myers v. Schwieger, 190 
Iowa 1016, 181 NW 246; Reddish v.' 
‘John, 190 Iowa 49, 179 NW _ 951; 
Browne v. Kiel, 117 Iowa 316, 90 


NW 624; Thomas v. McDonald, 102 
Iowa 564, 71 NW 572; Malli v. Wil- 
lett, 57 Iowa 705, 11 NW 661; Ma- 
thes v. Cover, 43 Iowa 512. 
Kan.—Lynn v. McCue, 94 Kan. 761, 


147 P 808 [reh den 96 Kan, 114, 150, 


PA 523]. 
< Ky.—Hunt v.. McCord, 179 Ky. 1, 
200 SW 2. 

Mich.—Brown v. 29 
Mich. 72. 

Mo.—Westminster College v. Fry, 
192 Mo. 552, 91 SW 472. 

Nebr.—Anderson vy. Walsh, 109 
Nebr. 759, 192 NW 328; Gillian v. 
McDowall, 66 Nebr. 814, 92 NW 991. 

N.' J.—Wilkins v. Kirkbride, 27 N. 
J; "Eq: 93: 

N. Y.—Mehlhop vy. Central Union 
Trust Co., 235 N. Y. 102, 1388, NE 751 
[rev 200 App. Div. 1, 192 NYS 444, 
which rev judg 114 Misc. 464, 187 
NYS 431]; Nelson v. Brown, 144 N. Y. 
384, 39 NE 355 [aff 66 Hun 311, 20 
NYS 978]; Burchell v. Osborne, 119 
N. Y. 486, 23 NE 896 [aff 6 NYS 863 
(rev 5 NYS 404)]; Fairchild v. Lynch, 
99-N. Y. 359, 2 NE 20; Emigrant In- 
dustrial Sav. Bank vy. Goldman, 75 
N. Y. 127; Rathbone v. Hooney, 58 
N. Y. 463; Brush v. Rothschild, 186 


Thompson, 


App. Div. 857, 174 NYS 589; Smith 
v. Pure Strain Farms Co., 180 App. 
MD Vee 4 035, 2d Ole aNY Sy) 8 iais: BMineki Vv. 
Lamphere, 165 App. Div. 826, 151 


NYS 174; Archer v. Archer, 164 App. 
Div. 81, 149 NYS 426 [rev 143 NYS 
101]; Clark v.. Levy, 130 App. Div. 
389, 114 NYS 890; People’s Trust Co. 
v. Schenck, 121 App. Div. 604, 106 
NYS 782 [aff 195 N. Y. 398, 88 NE 
647, 133 AmSR 807]; Pawling Sav. 
Bank v. Washburn, 50 App. Div. 526, 
64 NYS 134; Winegard v. Fanning, 76 
Hun 170, 27 NYS 566; Wing v. Field, 
35. Hun 617; Payn v. Grant, 23 Hun 
134; Lee v. Parker, 43 Barb. 611; 
Vandenburgh v. New York City Cent. 
* Underground R. Co., 57 N. Y. Super. 
285, 7 NYS 675; Williamson vy. Field, 
2 Sandf. Ch. 538. 

N. C.—Shakespeare v. Caldwell 
pd etc.; Co., 144 N. C. 516, 57.SE 

at 

Oh.—Lloyd v. Quimby, 5 Oh. St. 
262; Baltimore, etc., R. Co. v. Ralston, 
41 Oh. St. 573. 

Okl.—Oklahoma State Bank vy. Dot- 
son, 109 Ok]. 190, 235. P 181, 39 ALR 
1482; Page v. Turk, 43 Okl. 667, 143 
Pal04 7. 

Or.—Seaweard v. Ontario 
Nat. Bank, 84 Or. 678, 165 P 
Williamson v. Roberts, 70 Or. 
138 P 840, 140 P 6383. 

Pa.—Excelsior Sav. Fund v. Coch- 
ran, 220 Pa. 634, 70 A 432. 

S. C.—Dial v. Gary, 27.S. C. 171. 

a 84; Watts v. Blalock, 17 S. C. 
We 
Tex.—Bomar v. Smith, (Civ, A.) 
195 SW 964; Ellerd v. Ellison, (Civ. 
A.) 165 SW 876; Hamilton v. Green, 
(Civ. A.) 101 SW 280; Walraven v. 
Farmers’, etc., Nat. Bank, (Civ. A.) 
53 SW 1028. 

Vt.—Davis v. Davis, 81 Vt. 259, 69 
A 876, 130 AmSR 1035. 

Wash.—Bollong v. Corman, 117 
Wash. 336, 201 P 297; Citizens’ Nat. 


First 
232; 
126, 
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demption from the elder lien will be cut off and ex- 


tions as to the 


Bank v. Abbott, 72 Wash. 73, 129 P 
1085; Naden v. Christopher, 67 Wash. 
5785. 122) Pi 2 Oates fv... Shuey, 25 
Wash. 597, -°66 P 68. 

Wis.—Hill -v. Buffington, 106 Wis. 
525,. 82 UN Wr FL2. 

28. Okon v. Kaenas, 222 Jll. A. 45. 

[a] Thus, in a foreclosure pro- 
ceeding, where the contest was as to 
the right to a decree of foreclosure, 
the question of the right to rents and 
profits arising after sale is not neces- 
sarily determined. Cram vy. Waddell, 
167 Ill. A. 44, 3 

29. Rights of junior encumbrancer 
see caseS passim §§ 564-652. 

SO. See supra § 1760. 

Sl. See statutory provisions. 

Right to redeem see infra § 2080 
et seq. 

32. U. S.—Simmons vy. Burlington, 
@LOny Ren COL. 19 SUR eSS (ei See om Cone 
40 LL. ed. 150; Park vy. Conley, 202 
Fed. 415, 120 CCA 477; Sutherland v. 
Lake Superior Ship Canal, R., etc., 
Co., 23° FS. Cas: No. 13,643. 

Ala.—Cullum y. Batre, 2 Ala. 415. 

Cal.—Sullivan v. Mendocino County 
Super, «Ct. 185 Caliol38,-195.P) 1061 
Wise v. Walker, 81 Cal. 11, 20 P 81, 
22° P 293; Benner v. Troughton, 17 
Cal. 247; Tropical Inv. Co. v. Brown, 
45 s@aly 2A. 2205,. 287 I 13/35 

Colo.—Watkins v. Perry, 25 Colo. 
BRS 425, 139 4P*5017 558 h[cit, Cyeil: 

Ill.—Heinroth v. Frost, 250 Ill. 102; 
95 NE 65; Illinois Nat. Bank v. 
School Trustees, 111 Ill. A. 189; 
Clarke v. Chamberlin, 70 Ill. A. 262. 

Ind.—Adair v. Mergentheim, 114 
Ind. 303, 16 NE 603; Woodworth v. 
Zimmerman, 92 Ind. 349. See Thomp- 
son v. Connecticut Mut. L. Ins. Co., 
139 Ind. 325, 38 NE 796; Robertson 
v. Vancleave, 129 Ind. 217, 26 NE 
899, 29 NE 781, 15 LRA 68; Adair v. 
Mergentheim, 114 Ind. 303, 16 NE 
603; Gordon v. Lee, 102 Ind. 125, 1 
NE 290 (all recognizing rule). 

Iowa.—Henry v. Maack, 135 Iowa 
84, 110 NW 469; Witham vy. Blood, 
124 Iowa 695, 100 NW 558; Cook v. 
McFarland, 78 Iowa 528, 43 NW 
519; Lindsey v. Delano, 78 Iowa 350, 
43 NW 218; Gargan v. Grimes, 47 
Iowa 180. 

Kan.—Moore v. McPherson, 106 
Kan. 268, 187 P 884; Provident L. & 
TT Conaye Marks, 69 Ianewn280;-52. P 
449, 68 AmSR 349; Crawford v. Redd, 
7 Kan. A. 770,-538 P 484. 

Ky.—Kentucky Bank vy. Milton, 12 
B. Mon. 340. 


Mass.—Peterson v. Abbe, 234 
Mass. 467, 125 NE 611. 

Mich.—Swarthout v. Shields, 185 
Mich. 427, 152. NW .202; Walsh v. 


Robinson, 135 Mich. 16, 97 NW 55, 99 
NW 282; Tower v. Divine, 37 Mich. 443. 

Minn.—Dickerman Inv. Co. v. Oli- 
ver Iron Min. Co., 185 Minn. 254, 160 
NW 776. 

Nebr.—Munger v. Beard, 87 Nebr. 
527, 127 NW 872; Graves v.. Fritz, 
24 Nebr. 375, 38 NW 819. 

N. J.—Sibell v. Weeks, 65 N. J. Ea. 
714, 55 A 244; Smith v. Davis, (Ch.) 
19 A 541. 

N. Y.—Peo. v. Bacon,.99 N. Y. 275, 
2 NE 4; Lockman v. Reilly, 95 N. Y. 
64; Smith v. Pure Strain Farms Co., 
180) App. 5 Div... 708,667 = NYS 877; 
Johnson v. Putnam Fdy., etc., Co., 
167, App: ; Div. 99, 152 INYS- 792: Cor- 
porate Inv. Co. v. Gracehull Realty 
Co., 157 Apps Diva.259,-142, NYS 131; 
Jarvis v. Chapin, 59 Hun 525, 13 NYS 
693; Weisendanger v. Westchester 
Trust Co., 58 Misc. 472, 109 NYS 622; 
Elliott v. Pell, 1 Paige 263. 

Oh.—Walker v. Scott, 7 Oh. A. 335, 
419 0.-C. A. 895 Atlantic, ete., R.Co. 
v. Phillips, 7 Oh. Dec. (Reprint) 591, 
4 CincLBul 95, 


tinguished ;*2 but, subject to the general qualifica- 


conelusiveness of the foreclosure 


judgment against persons not parties,®? the rights 
of a junior encumbrancer not made a party to the 
action are not affected by the decree.** 


Or.—Bickel v. Wessinger, 58 Or. 98, 
113 P 34; Williams v. Wilson, 42 Or. 
299, 70 P 1031, 95 AmSR 745. 

Porto Rico.—Pena v. Annoni, 7 
Porto Rico 195; Banco Territorial v. 
Puig, 5 Porto Rico 132. 

Tex.—Masterson v. Ginners’ Mut. 
Underwriters’ Assoc. (Commn. A.) 
235 SW 1081. 

[a] Where the senior mortgagee 
holds a third mortgage, the lien of 
the second mortgage, the holder 
thereof having been made a party, is 
extinguished, although in respect of 
the third mortgage defendant’s lien 
had priority. Weisendanger v. West- 
chester Trust Co., 58 Misc. 472, 109 
NYS 622. 

[b] Right to personal judgment. 
—A second mortgagee may maintain 
an action for personal judgment, the 
mortgaged property having been ex- 
hausted by foreclosure of. the first 
mortgage, although he was made .a 
defendant in the suit by the first 
mortgagee and did not appear. San 
Diego County Sav. Bank v. Central 
Market Co., 122 Cal. 28, 54 P. 273; 
Worthington v. Abbott, [1910] 1 Ch. 
588 


[ec] Right to execution.—-Where 
the senior mortgagee of a homestead 
begins foreclosure, and the junior 
mortgagee files a cross bill, on which 
a decree foreclosing both mortgages 
is rendered, providing that special 
executions may issue to either mort- 
gagee, sale under a special execution 
issued to the senior mortgagee does 
not exhaust the junior mortgagee’s 
right to special execution. Bevans 
v. Dewey, 82 Iowa 85, 47 NW 1009. 

83. See supra § 1777. 

34 U. S.—Black v. Manhattan 
Trust Co., 213 Fed. 692; London, etc., 
Bank v. Horton, 126 Fed. 593. 

Ala.—Cullum v. Batre, 2 Ala. 415. 

Ark.—Longino v. Ball-Warren 


Commn. Co., 84 Ark. 521, 106 SW 
682; Memphis, ete., R. Co. v. State, 
37 Ark. 632. 

Cal.—Stanislaus Water - Co. v. 


Bachman, 152 Cal. 716, 93 P 858, 15 
LRANS 359; Henderson v. Grammar, 
53 Cal. 649; Carpentier v. Brenham, 


40 Cal. 221; Wemple v. Yosemite 
Gola@ Min2"Co., \4. Calin Av 2787287 Pe 
280. 


Conn.—Swift v. Edson, 5 Conn. 581. 

Ill.— Walker v. Warner, 179 Ill. 16, 
53 NE 594, 70 AmSR 85; Rose v. 
Walk, 149 Ill. 60, 36 NE 555; Aholtz 
v. Zellar, 88 Ill. 24; Hodgen v. Gut- 
tery, 58 Ill. 431; Dunlap v. Wilson, 
32 Ill. 517; Hamalle v. Kimmel, 224 
Ill. A. 9; Rose v. Chandler, 50 Ill. A. 
421. 

Ind.—Martin v. Adams Brick Co., 
180 Ind. 181, 102 NE 831; Johnson v. 
Hosford, 110 Ind. 572, 10 NE 407, 12 
NE 522; Catterlin v. Armstrong, 101 
Ind: 258,79 sinds 514: 5% Hosfordt) ve 
Johnson, 74 Ind. 479; McKernan v. 
Neff, 43 Ind. 503; Proctor v. Baker, 
15 Ind. 178; Hasselman vy. Yondes, 
Wils. 276. 

Iowa.—Nelson v. Jewell First Nat. 
Bank, 199 Iowa 804, 202 NW - 847; 
Spurgin v. Adamson, 62 Iowa 661, 18 
NW 293; Floyd.County v. Cheney, 57 
Iowa 160, 10 NW 324; Shaw v. Heisey, 
48 Iowa 468; Newcomb v. Demey, 27 
Iowa 381; Anson. v. Anson, 20 Iowa 
55, 89 AmD 514; Knowles v. Roblin, 
20 Iowa 101; Johnson v. Harmon, 19 
Iowa 56; White v. Watts, 18 Iowa 74; 
Heimstreet v. Winnie, 10 Iowa 430. 

Ky.—Gault v. Equitable Trust Co..,. 
100 Ky. 578, 38 SW 1065, 18 KyL, 
1038; Cooper v. Martin, 1 Dana 23. 

Md.—Ducker v. Belt, 3 Md. Ch. 13, 

Minn.—Harper v. East Side Syndi-. 
cate, 40 Minn. 381, 42 NW 86; Rogers; 
v. Holyoke, 14 Minn. 220. 
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[§ 1780] cc. Rights of Prior Encumbrancer.*° 
the holder of a senior lien on the premises, whether 
by mortgage, judgment, or otherwise, was not made 
a party to the junior mortgagee’s foreclosure suit, 
he is not bound by the decree therein rendered, 
nor are his rights in any way affected by it;°* and 


Miss.—Worthington v. Wilmot, 59 
Miss. 608. 

Mo.—Springfield v. Ransdell, 305 
Mo. 438, 264 SW 771; Williams v. 
Brownlee, 101 Mo. 309, 13 SW 1049; 
Valentine v. Havener, 20 Mo. 1338. 

Nebr.—Equitable Land Co. Vv. 
Allen, 84 Nebr. 514, 121 NW _ 600; 
Goodwin v. Cunningham, 54 Nebr. 
11, 74 NW 315; Lincoln v. Lincoln 
St. R., Co., d.JNebr. (Unoff.) -56, 97 
NW 255. 

N. H:—Parsons vy. Little, 66 N. H. 
339, 20 A 958. 

N. J.—Schmidt v. Frey, 86 N. J. L. 
215, 90 A 1123; In re Van Valen, 46 
Nepdeia baie Van Duyne stv. Shann; 
39 N. J. Eq. 6; Atwater v. West, 28 
N. J. Eq. 361; Chilver v. Weston, 27 
N. J. Eq. 435; Large v. Van Doren, 
14 N. J. Eq. 208; McCall v. Yard, ¥ 
N. J. Eq. 358. 

N. Y.—Moulton vy. Cornish, 138 N. 
VY. «133, 33. NE 842). 204 LRA» 1370; 
Reynolds v. Park, 53 N. Y. 36; Gage 
v. Brewster, 31 N. Y. 218 [rev 30 
Barb. 387]; Brainard v. Cooper, 10 
N. Y. 356; Bigelow v. Davol, 69 Hun 
74, 283 NYS 494; Peabody v. Roberts, 
47 Barb. 91; Winslow v. McCall, 32 
Barb. 241; Levin v. Gates, 71 Misc. 
234, 128 NYS 746; Walsh v. Rutgers 
F. Ins. Co., 13 AbbPr 33; Bache v. 
Purcell, 51 HowPr 270 [aff 6 Hun 
518]; Wood v. Oakley, 11 Paige 400; 
Vanderkemp y. Shelton, 11 Paige 28; 
Haines v. Beach, 3 Johns. Ch. 459. 

N. C.—Jones v. Williams, 155 N. 
€. 179, 71 SH 222, 36 LRANS 426. 

Oh.—Stewart v. Wheeling, ete. R. 
Conn 53, OhsaiSt.polbd, 141 NE 247, 29 
LRA 438; Holliger v. Bates, 43 Oh. 
St. 437, 3 NE 841; Stewart v. John- 
son, 30 Oh. St. 24. 

Okl.—Horr v. Herrington, 22 Okl. 
590, 98 P 4438, 132 AmSR 648, 20 
LRANS 47. 

Or.—Sellwood v. Gray, 11 Or. 534, 
5 P 196; Besser v. Hawthorn, 3 Or. 


129. 

S. D.—Lyons v. Adel, 39 S. D. 317, 
164 NW 56. 

Tex.—Hunt v. Makemson, 56 Tex. 
9; Turner v. Phelps, 46 Tex. 251; 
Nix v. Cardwell, 2 Tex. Unrep. Cas. 
266; Parks v. Worthington, (Civ. A.) 
ae "SW 921 {aff 101 Tex. 505, 109 SW 
09). 

Wis.—Hoppin v. Doty, 22 Wis. 621. 

Eng.—Ormsby v. Thorp, 2 Molloy 
503; Dick v. Butler, 1 Molloy 42. 

Sask.—Isman v. Sinnott, 12 Sask. 
Li (445, 49: DomLR .238,+ [1919) 3 
WestWkly 719. 

fa] Junior mortgagee.—Cullum v. 
Batre, 2 Ala. 415; Judson v. Emanuel, 
1 Ala. 598; Carpentier v. Brenham, 
40 Cal. 221; Smith v. Chapman, 4 
Conn. 344; Hodgen v. Guttery, 58 Ill. 


431; Strang v. Allen, 44 Ill. 428; 
Augustine v. Doud, 1 Ill. A. 588; 
Martin v. Adams Brick Co., 180 Ind. 


181, 102 NE 831; Johnson v. Hosford, 
110 Ind. 572, 10 NE 407, 12 NE 522; 
Catterlin v. "Armstrong, 101 Ind. 258, 
79 Ind. 514; Hosford v. Johnson, 74 
Ind. 479; Holmes v. Bybee, 84 Ind. 
262; Murdock v. Ford, 17 Ind. 52; 
Nelson v. Jewell First Nat, Bank, 199 
Iowa 804, 202 NW _ 847; Jensen v. 
Murphy, 199 Towa 524, 202 NW 232; 
Floyd County v. Cheney, 57 Iowa 160, 
10 NW 324; Newcomb v. Dewey, 27 
Towa 381; Anson v. Anson, 20 Jowa 
55, 89 AmD 514; Johnson v. Harmon, 
19 Iowa 56; Cooper Veit lantin, ew 
Dana (Ky.) 23; Johnson v. Hamble- 
“ton, 52 Md. 378; Harris v. Hooper, 50 


Md. 537; Leonard v. Groome, 47 Md 
499; Rogers v. Holyoke, 14 Minn. 
220; Cram v. Cotrell, 48 Nebr. 646, 


67 NW 452, 58 AmSR 714; Renard v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and Rete number. 
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Brown, 7 Nebr. 449; Chilver v. Wes- 
ton, 27 N. J. Eq. 435; Gage v. Brew- 
ster, 31 N. Y. 218; Homeopathic Mut. 
Li Ins. Co.v. Sixbury, 17) une GNe ay) 
424; Peabody v. Roberts, 47 Barb. 
(N. Y.) 91; Walsh v. Rutgers F. Ins. 
Co., 138 AbbPr (N. Y.) 33; Franklyn 
v. Hayward, 61 HowPr (N. Y.) 43; 
Jones v. Williams, 155 N. C. 179, 71 
SE 222, 36 LRANS 426; Hinson v. 
Adrian, 86 N. C. 61; Stewart v. John- 
son, 30 Oh. St. 24; Hess v. Feld- 
kamp, 2 Disn. (Oh.) 332, :18 Oh. Dec. 
(Reprint) 204; Horr v. Herrington, 22 
Okl. 590, 98 P 448, 1832 AmSR 648, 20 
LRANS 47; Watson v. Dundee Mortg., 
etc., Co., 12 Or. 474, 8 P 548; Besser v. 
Hawthorn, 3 Or. 129; Hunt v. Mak- 
emson, 56 Tex. 9; Mills v. Traylor, 30 
Tex. 7; Webb v. Maxan, 11 Tex. 678; 


Farwell v. Murphy, 2 Wis. 533, 9 
Wis. 102. 
[b] Assignee of junior mortgage. 


—Strang v. Allen, 44 Ill. 428; Augus- 
tine v. Doud, 1 Ill. A. 588; Core v. 
Smith, 23 Okl. 909, 102 P 114. 

[ec] Judgment lienor.—Reynolds v. 
Park boduNioyene & Lnevabiduans 7497 ; 


Brainard v. Cooper, 10 .N. Y. 356; 
Sumner v. Skinner, 80 Hun 201, 30 
NYS 4. [aff 149 N. Y. 597, 44 NE 


1128]; Sellwood v. Gray, 11 Or. 534, 
5 P 196. 

35. Rights of senior encumbrancer 
see cases passim §§ 564-652. 

36. U. S.—Finley v. U. S. Bank, 11 
Wheat. 304, 6 L. ed. 480; Palmer v. 
Burnside, 18 F. Cas. No. 10,685, 1 
Woods 179. 
eh eon oR v. Sandford, 5 Conn. 

4, 

Iowa.—Dickerman vy. Lust, 66 Iowa 
444, 23 NW 916; Heimstreet v. Win- 
nie, 10 Iowa 430. 

Kan.—Ferguson v. Tarbox, 3 Kan. 
A. 656, 44 P 905. 

Ky.—Combs v. Stewart, 10 B. Mon. 
463; Shiveley v. Jones, 6 B. Mon. 274. 

Md.—Ducker v. Belt, 3 Md. Ch. 13. 

Minn.—Whitney v. Huntington, 37 
Minn. 197, 383 NW 561. 

N. J.—McCall v. Ward)9 Nag Eq: 
358. 

N. ¥.—Goebel v. Iffla, 111 N. Y. 170, 
18 NE 649 [aff 48 Hun 21, 15 NYSt 
256 (rev 10 NYSt 725)]; Bache’ v. 
Doscher; 67 N.Y. 429°[aff’ 41 N.Y. 
Super. 150]; Reynolds v. Park, 53 N. 
Y. 36; Johnson v. Blydenburgh, 31 
N. Y. 427; Belden v. Slade, 26 Hun 
635; Winebrener v. Johnson, 7 AbbPr 
NS 202; Vanderkemp v. Shelton, 11 
Paige 28. 

Oh.—Myers v. Hewitt, 16 Oh. 449. 

Pa.—Mutual Guarantee Bldg., etc., 
Assoc: -'v; Wilcox, 273 Pa... 385, 117 
A 89; Donnan v. Barnes, 272 Pa. 338, 
Hh A 8838; Norris v. Brady, 4 Phila. 
pa peter a v. Holt, 76 Vt. 413, 56 

Wis.—Strobe v. Downer, 13 Wis. 
10, 80 AmD 709. 

Wyo.—Bolln v. La Prele Live Stock 
Co., 27 Wyo. 385, 196 P 748. 

[a] Effect of party claim.—Where 
a first mortgagee is not made a party 
to proceedings to foreclose a second 
mortgage, and does not release his 
first lien, a sale pursuant to such 
proceedings is subject to the first 
mortgage, although such first mort- 
gagee filed a claim for the amount 
of his mortgage and interest. Tobin 


v. Rogers, 121 Md. 249, 88 A 133. 

37. Conn.—_Newman v. Gaul, 102 
Conn. 425, 129 A 221. 

Ga.—Kirby v. Reese, 69 Ga. 452. 


Ill.— Gregory v. Suburban Realty 
Co., 292 Ill. 568, 127 NE 119. 

Ind.—Moffitt v. Roche, 77 Ind. 48. 

Nebr.—Equitable Land Co. v. Al- 


‘App. Div. 


i§ 1780 


the same is true where such lenor was made a 
party under the general allegation that he claimed 
some interest in the premises, and he did not vol- 
untarily put the question as to the validity or extent 
of his len: in issue.*7 
the question as to the validity or extent of the prior 


On the other hand, where 


len, 84 Nebr. 514, 121 NW 600. 

N. J.—Williamson v. Probasco, 8 
Nad mg bial: 

N. Y.—Denton v. Ontario County 
Nat. Bank, 150 N. Y. 126, 44 NE 781 
[rev 77 Hun 838, 28 NYS 293]; Emi- 
grant Industrial Sav. Bank v. Gold- 
man, 75 N. Y. 127; Merchants’ Bank 
v. Thomson, 55 N..Y. 17; Lewis Ww 
Smith, 5 N. Y. 502, 61 AmD 706; 
Smith v. Pure Strain Farms Co., 180 
703, 70% 167..NY¥S sei 
Bayonne v. Hocke, 168 App. Div. 83, 
153 NYS 731. 

Vt.—Davis v. Davis, 81 Vt. 259, 69 
A 876, 130 AmSR 1035. 

Wis.—Straight v. Harris, 14 Wis. 
509; Strobe v. Downer, 13 Wis. 10, 
80 AmD 709. 

“It is, of course, well settled that 
a plaintiff in a foreclosure action 
cannot cut off a title or lien which 
is, in fact, prior to its mortgage, by 
making the holder a party under the 
general allegation that defendant has 
or claims some lien or interest in 
the mortgaged premises which is 
subsequent to the plaintiff’s mort- 
gage, and that a judgment by de- 
fault in such a case does not affect 
the lien or title which. is, in fact, 
prior to the mortgage.’ Smith v. 
Pure Strain Farms Co., supra. 

“Where a first mortgagee is made 
defendant to a bill to foreclose a sec- 
ond mortgage under the general alle- 
gation that he claimed some interest 
in the premises, and a decree for 
foreclosure and sale is entered in 
the usual form of a foreclosure de- 
cree, barring all defendants of any 
right or claim, the lien of the first 
mortgage will not be_ affected.” 
Gregory v. Suburban Realty Co., 292 
Tll. 568, 576, 127 NE 119. 

[a] Well considered case.—Strobe 
v. Downer, 13 Wis. 10, 14, 80 AmD 
709 [cit Gregory v. Suburban Realty 
Co., 292 Ill. 568, 127 NE 119] (“His 
mortgage was a prior incumbrance to 
the one being foreclosed, and of 
course the right under it was para- 
mount both to the rights of the 
mortgagor and to those of the owner 
of the second mortgage. As such he 
was not a necessary party to the 
foreclosure suit on the second. And 
if made a party, without any allega- 
tion contesting his title, he had a 
right to assume that the proceeding 
was to be conducted upon the theory 
that his claim was paramount, and , 
therefore not subject to it. It seems 
to be established by the authorities 
that those claiming title adverse to. 
the mortgagor, or prior to the mort- 
gage which is_ foreclosed, even 
though made parties, are not divested 
of such adverse or prior rights, by 
the ordinary clause in foreclosure 
judgments, barring the defendants 
and those claiming under them of all 
right and equity of redemption in the 
premises. That clause is held to 
relate only to such interests as are 
claimed subsequent and subject to 
the mortgage which is being fore- 
closed’). 

[b] Although the superior lien 
was acquired during the pendency of 
action to foreclose the mortgage, 
it is unaffected by the decree ren- 
dered in such action. MHards v. Con- 
necticut Mut. L. Ins. Co., 11 F. Cas. 
No. 6,055, 8 Biss. 234. 

[e] Decree without prejudice to 
senior mortgagee.—A decree of fore 
closure in a suit by a junior mort- 
gagee, to which the senior mort- 
gagee waS made a party, is no de- 
fense to an action by the senior 
mortgagee to foreclose, where it was 


~# 


ok 
‘ 


~ §§ 1780-1783] 


lien has been litigated with the consent of the par- 
ties,°® or where the senior lienor was joined for the 
purpose of having the amount of his lien ascertained 
and ordered paid out of the proceeds,*® the rights 
of such lienor will be concluded by the judgment. 
[§ 1781] dd. Rights of Claimant under Adverse 
The rights of a claimant under a legal title 
adverse to that of the mortgagor and mortgagee are - 
concluded by. the judgment of foreclosure, 
such rights were properly made the subject of ad- 
judication ;*! but in other cases they are not affected 


Title.*° 


by the judgment.*? 


[§ 1782] ee. Rights of Subsequent Purchaser.*? 
The rights of a purchaser of the equity of redemp- 
tion in mortgaged premises, acquiring title after 
the execution of the mortgage, are cut off by the 
decree in foreclosure proceedings to which he was 


amended so as to provide that it 
should not prejudice the _ senior 
mortgagee’s rights. Scribner) iv; 
York, 89 Iowa 737, 55 NW 10. 

Propriety of adjudicating claims 
prior to mortgage see supra § 1720. 

33. U. S.—Felker  v. Southern 
Trust Co., 264 Fed. 798 [certiorari 
den 254 U. S. 633 mem, 41 SCt 8 
mem, 65 L. ed. 449 mem], 

Ala.—Espalla v. Touart, 96 Ala. 
Asaph tos 2119, 

Mich.—Dawson vy. Danbury Bank, 
15 Mich. 489. 

Nebr.—Equitable Land Co. v. Allen, 
84 Nebr. 514, 121 NW 600; Forrer v. 
Kloke, 10 Nebr. 373, 6 NW 428; But- 
ler v. Copp, 5 Nebr. (Unoff.) 161, 97 
NW 634. 

N. J.—Williamson v. 
N. J. Eq. 571 

N. Y.—Jacobie v. Mickle, 144 N. Y. 
237, 35 NE 66 [aff 24 NYS 87]; Smith 
Vv. Roberts, STP IN aa, was Johnson v. 
Putnam Fay., Ate Cos, 167 App. Div. 
99, 152 NYS 792; Jacobie v. Mickle, 
24 NYS 87 [aff 144 N. Y. 237, 39 NE 66]. 
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Vt.—Buzzell v. Still, 63 Vt. 490, 
22 A 619, 25 AmSR 777. 
39. Jacobie’ v. Mickle, 144 N. Y. 


237, 39 NE 66; Hamlin v. McCahill, 
Clarke (N. Y.) 249. 
. 40. Adverse title 
supra §§ 412-418. 

41. Dobbins v. Economic Gas Co., 
so cal.*'616,' 189 P1073; Kelsey .. v, 
Abbott, 13 Cal. 609; Fisher v. Cowles, 
41 Kan. -418, 21 P 228; Nelson v. 


generally see 


' Walrod, (N. D.) 206 NW 218; Barnes 


v. Anderson, 108 Or. 503, 217 P 836. 
Trial of adverse title in foreclosure 
action see supra § 1720. 
42. U. S.—Grosscup v. 
Sav., etc., Soc., 162 Fed. 947. 
Ark.—Adams y. Edgerton, 48 Ark. 
419, 3 SW 628. 
Conn.—Harral v. Leverty, 50 Conn. 
46, 47 AmR 608. 


Geninen 


_ Fla.—Pearson vy. MHelvenston, 50 
Fla. 590, 39 S 695. 
Ill.— Chicago Title, etc., Co. Vv. 
187 Tll.> A, 238. 


ces 

N. Y.—Oliphant v. Burns, 146 N. Y. 
218, 40 NE 980. 

43. Other rights of subsequent 
purchaser see supra §§ 740-884. 

44. Ala.—Rountree v. Satterfield, 
211 Ala. 464, 100 S 751. 

Ariz.mBennett v. U. S. Land, etc., 
Co., 16 Ariz. 138, 141 P 717; Anderson 
v. Thompson, 3 Ariz. 62, 20 P 8038. 

Ill.— Continental, etce., Trust, etce., 
Bank vy. Leven, 213 Ill. A. 310. 

Mich.—Watson v. Grand Rapids, 
etc., R. Co., 91 Mich. 198, 51 NW 990. 

N. YiDe Peyster v. Hildreth, 2 
Barb. Gh. 109. 

Wis.—Babcock v. Perry, 8 Wis. 277. 

[a] A terre-tenant (1) who has 


' had an opportunity to defend in scire 


facias proceeding to foreclose a 
mortgage cannot, after verdict and 
judgment, deny that the amount fixed 
is due, nor can his mortgagee do so 
after verdict and before final judg- 
ment on the mortgage. Schnepf’s 
App., 47 Pa. 37.° (2) If he appears, 
but files no affidavit of defense, he 
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where 


unvacated.*® 


feo. diff C1 TL 


made a party as effectually as if he were the original 
owner of the equity of redemption;** but, subject 
to the qualifications noted before,*® the rule is other- 
wise where such purchaser was not made a party to 
the foreclosure proceedings.*® 

[§ 1783] (c) Effect on Subsequent Foreclosure. 
A valid decree for foreclosure of a mortgage is a 
bar to any second action between the same parties 
on the same cause,*? and the same is true of a void- 
able decree, so long as it remains unreversed and 
However, the rule does not apply 


where the action is discontinued after judgment.*® 


must submit to the judgment. Tay- 
ler v. Beekley, 211 Pa. 606, 61 A 79; 
Stevens v. North Pennsylvania Coal 
Co., 35 Pa. 265. (3) The terre-tenant 
has been held not to be entitled to 
complain of’ an irregularity in the 
judgment consisting of failure to en- 
ter it against the mortgagor. Taylor 
v. Beekley, supra. (4) Where; after 
a mortgage was satisfied of record, a 
scire facias was issued and the terre- 
tenant defaulted and the property 
was sold, it was held that the pur- 
chasers acquired title as against the 
terre-tenant. Saint y. Cornwall, 207 
Pa. 270, 56 A 440. 

{b] A statute providing for the 
retrial of actions against a defendant 
who was served by publication and 
did not appear does not affect the 
conclusiveness of the judgment of 
foreclosure before such retrial is had. 
Stanbrough vy. Cook, 83 Iowa 705, 49 
NW 1010. 


45. See supra §§ 840-884. 
46. U. S.—Noyes v. Hall, 97 U. S. 
34, 24 L. ed. 909; Brown v. Craw- 


ford, 252 Fed. 248; In re Soltmann, 
249 Fed. 455, 161 CCA 413; Bull v. 
Campbell, 225 Fed. 923, 141 CCA 47 
[app dism 242 U. S. 610 mem, 37 SCt 
17 mem, 61 L. ed. 525 mem]; Gordon 
Vo peropants LOM HCAs ma NOs no, O00 nena 

Sumn. 401. 
Ala.—Glidden v. Doe, 10 Ala. 166. 
Ark.—Clark v. Lesser, 106 Ark. 
617, 


207, 153 SW 112. 

Cal.—Burns v. Hiatt, 149 Cal. 

87 P 196, 117 AmSR 157; Davenport 
v. Turpin, 43 Cal. 597: Bludweorth.-v. 
Lake, 33 Cal. 255; Haffley v. Maier, 
13 Cal. 13; Robson v. O’Toole, 45 Cal. 
Atn6s, SCL) LO: 

Ga.—Coker v. Smith, 63 Ga. 517; 
Williams v. Terrell, 54 Ga. 462; 
Knowles v. Lawton, 18 Ga, 476, 63 
AmD 290. 

Tll.—Alsup v. Stewart, 194 Ill. 595, 
62 NE 795, 88 AmSR 169; Taylor v. 
Adams, 115 Tll. 570, 4 NE 837; Pat- 
ton v. Smith, 113 Ill. 499; Scates v. 
King, 110 Ill. 456; Kelgour v. Wood, 
64 Ill. 345; Cutter v. Jones, 52 Tll. 84; 
Ohling vy. Luitjens, 32 Ill. 23; Bradley 
v. Snyder, 14 Ill. 263, 58 AmD 564; 
Ellison v. Miller, 137 Ill. A. 208. 

Ind.—Sumner v. Coleman, 20 Ind. 
486; Cline v. Inlow, 14 Ind, 419. 

Towa.—Ayres Vv. "Adair County, 61 
Iowa 728;° 17 NW 161; Porter | v. 
Kilgore, 32 Lowa 379; Veach’ v. 
Schaup, 3 Iowa 194. 

Ky.—-Shackleford v. Stockton, 6 B. 
Mon. 390. 


Mich.—Thompson y. Smith, 96 
Mich. 258, 55 NW 886. 
Mo.—Hubbard v. Dahlke, 277 Mo. 


516, 210 SW 652. 

Nebr.—Kerr v. McCreary, 84 Nebr. 
815, 120 NW <LI? 

N. J.—Brundreda v. Walker, 12. N. J. 
Eq. 140. 

N. Y.—Becker v. Howard, 66 N. Y. 
5; Welsh v. Schoen, 59 Hun 356, 13 
NYS 71; James v. Peppard Realty 
Co;, 109 Misc, 605, 180 NYS) 356; 
Watson v. Dickenson, 15 Johns. 309, 
8 AmD 236. 


And the fact that a mortgagee procured a foreclo- 
sure decree in his favor after he had assigned all 
his interest in the mortgage will not prevent the 
assignee from maintaining a foreclosure action on 
the same mortgage;°° and the foreclosure by an 


Oh.—Childs v. Childs, 10 Oh. St. 
339, 75 AmD 512; Frische v. Kramer, 
16 Oh. 125, 47 AmD 368. 


Okl.—Page v. Turk, 43 Okl. 667, 
143 P 1047; Harding, v. Gillett, 25 
OKL, 199,107 665. 


Pa.—Mevey’s App., 4 Pa. 80. 

Ss. C.—South Carolina Mfg. Co. v. 
Price, 44S. C.. 338. 

Tex.—Bradford v. Knowles, 86 Tex. 
505, 25 SW 1117; Morrow v. Morgan, 


48 Tex. 304; Wright v. Wooters, 46 
Tex. 380; Preston v. Breedlove, 45 
Tex. 47; Browne v. King, (Civ. A.) 


196 SW 884; Hatton v. Bodan Lumber 
Co., 57 Tex. Civ. A. 478, 123 SW 163; 
Oppermann v. MeGown, (Civ. A.) 50 
SW 1078. 
Wash.—Sawyer v. Vermont Loan, 
etc., Co., 41 Wash. 524, 84 P 8. 
Wis.—Hodson v. Treat, 7 Wis. 263. 


47. U. S.—Barnes v. Chicago, etc., 
Re Cos d2Z2) U.S. awe SCtin043 4300: 
ed. 1128. 


Ga.—Strickland v. Lowry Nat. 
Bank, 140 Ga. 653, 79 SE 539. 


Kan.—Dumont v. Taylor, 67 Kan. 
727, 74 P 234. ' 
Mich.—Walton v. Hollywood, 47 


Mich. 385, 11 NW 209. 

Nebr.—Du Bois v. Martin, 71 Nebr. 
577, 99 NW 267. 

Pa.—Lowry v. Hensal, 281 Pa. 572, 
127 A 219; 

Wash.—Tacoma Sav. Bank, ete., 
Co. v. Safety Inv. Co., 123 Wash: 
484, 212 “R263 ; 

[a] Foreclosure for interest only. 
—The foreclosure of a mortgage for 
the interest only, where the whole 
debt is due at the time, ordinarily 
exhausts the lien of the mortgage, 
and is a bar to a second foreclosure; 
but where the decree provides that 
it is subiect to the mortgage lien for 
the principal debt, and that the sale 
shall be made subject thereto, it 
cannot be pleaded as a bar to’a 
second foreclosure for the principal. 
Nebraska L. & T. Co. v. Domon, 4 
Nebr. (Unoff.) (334, 983 NW 1022. 

[b] Judgment on cross complaint. 
—Where a junior mortgagee, made a 
defendant, files a cross complaint 
asking for the .foreclosure of his 
mortgage, on which no action is 
taken, except that the decree, order- 
ing the foreclosure of the senior 
mortgage, directs that any surplus 
shall be applied to the junior claim, 
this is not such an action for fore- 
closure as will prevent the junior 
mortgagee from subsequently suing 
directly for foreclosure of his mort- 
gage, especially where it includes 
other lands. Pauly v. Rogers, 121 


Cal. 294, 538-P 808. 

4s. Gerig v. Loveland, 130 Cal. 
512, 62 P 830; Ruedy v. Alamosa 
Nat. Bank, 77 Colo. 1124235. 4) Sb0' 
Jennings v. Parr, 51 S. Cc. 191, 28 SE 
82, 402. 

49. Loeb v. Willis, 100 N. Y. 231, 
3 NE 177. - 


Fri a aus or nonsuit see. supra 
50. Connecticut Trust, etc., Co. \v. 


Fletcher, 61 Nebr. 166, 85 NW 59, 


te ig eae 


day v. Stuart, 151 U. S. 229, 14 SCt 


172 [42 C.J.] 


owner of a part of the mortgage debt will not bar 
a subsequent foreclosure by the owner of the other 
part,®°! nor will the foreclosure of one of the mort- 
gages securing the same debt and held by the same 
owner bar a subsequent action for the foreclosure 
Where plaintiff in fore- 
closure proceedings omitted to join as a party a 
person having an interest in the mortgaged prem- 
ises, by reason of a mistake or an ignorance of the 
existence of such person’s interest, he may bring a 
supplemental suit of foreclosure against such per- 
son;°? and this may also be done by a purchaser 
at the invalid foreclosure sale, in virtue of his 


of the other mortgage.®? 


51. Herzog v. Union Debenture 
Co., 94 Nebr. 820, 144 NW. 814; 
Shields v. Dyer, 86 Tenn. 41, 5 SW 
439; Wicks v. Caruthers, 13 Lea 
(Tenn.) 353; Gee v. Liddell, [1913] 2 
Chare2: 

52. Tacoma Sav. Bank, etc., Co. v. 
ori Inv. -Co, 123 Wash. 481, 212 


53. Ariz—Johns v. Wilson, 6 
Ari Zum hose Doe, FAO Ss aihatt O80. 9S: 
440, 21 SCt 445, 45 L. ed. 613]. 

Cal.—Norton v. Newerf, 45 Cal. A. 
LO} UST eytbii,. 

Colo.—Miller v. Denver, 63 Colo. 
389, 167 P 769. 

Fla.—Crystal River Lumber Co. v. 
Knight Turpentine Co., 69 Fla. 288, 
67 S 974, AnnCas1917D 574. 

RSS areah ire v. Andrews, 92 Ind. 
509. 

Ky.—Webb v. Trimble, 143 Ky. 375, 
136 SW 870. 

Minn.—Morey v. Duluth, 
5, 71 NW 694. 

N. Y.—-Varick vy. Higgins, 99 Misc. 
292, 183 NYS 673 [aff 181 App. Div. 
931, 167 NYS 1132]. 

Wis.—State Bank v. 
Wis. 570. 

[a] Owner of equity of redemp- 
tion.—Norton v. Newerf, 45 Cal. A. 
10, 187 P 57; Shirk v. Andrews, 92 
Ind. 509; Varick v. Higgins, 99 Misc. 
292, 163 NYS 673 [aff 181 App. Div. 
931, 167 NYS 1132]; State Bank v. 
Abbott, 20 Wis. 570. 

[b] Mortgagor’s wife claiming a 
homestead.—Brackett v. Banegas, 116 
Cal. 278, 48 P 90, 58 AmSR 164. 

54. Crystal River Lumber Co. v. 
Knight Turpentine Co., 69 Fla. 288, 
67 S 974, AnnCas1917D 574; Robert- 
son v. Vancleave, 129 Ind. 217, 26 NE 
899, 29 NE 781, 15 LRA 68. 

{a] Reason for rule.—‘‘The pur- 
chaser of property at a foreclosure 
sale for the full amount due on the 
decree of foreclosure, when, for any 
reason the foreclosure proceedings 
are imperfect, irregular or void, be- 
comes subrogated to all the rights 
of the mortgagee in and to such 
mortgage and the indebtedness that 
it secured, and becomes thereby vir- 
tually an equitable assignee of such 
mortgage and of the debt that it 
secured, with all the rights of the 
original mortgagee, and becomes en- 
titled to an action de novo for the 
foreclosure of such mortgage against 
all parties holding junior encum- 
brances or the legal title, who had 
been omitted as parties to such origi- 
nal foreclosure proceedings’ under 
which he bought.’ Crystal River 
Lumber Co. v. Knight Turpentine 
Co., 69 Fla. 288, 291, 67 S 974, Ann 
Cas1917D 574. 

Purchaser at invalid foreclosure 
sale as equitable rs art of mort- 
gage see supra § 69 

55. See ee teraiie Judgments §§ 
834-869. 

56. Paul v. Citizens’ State Bank, 
TDIeColoe 4 2238. PP (b8; “Pishoer™ Vv. 
Evans, 175 Ky. 300, 194 SW 3861; 
Clarke v. A. B. Frank Co., (Tex. Civ. 
A.) 168 SW 492. 

57. U. S.—Romig v. Gillett, 187 U. 
S. 111, 23 SCt 40, 47 L. ed. 97; Halli- 


69 Minn, 
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302, 38 L. ed. 141; Adams v. Conner, 
133) UsoS: (296,810 sSCti 304) "33.2 ed: 
623. 

Ark.—Evans v. Williams, 124 Ark. 
271, 187 SW 446; Carpenter v. Zar- 
buck, 74 Ark. 474, 86 SW 299. 

Cal.—Citizens’ Sav. Bank v. Ben- 
nett, 182 Cal. 748, 190 P 44; Orland 
Bank v. Dodson, 127 Cal. 208, 59 P 
584, 78 AmSR 42. 

Ga.—Hightower v. Williams, 38 Ga. 


597. 

Ill.— Fitzsimmons y. Cowan, 186 
Ti}: A. 358. 

Ind.—White v. Suggs, 56 Ind. A. 


572, 104 NE 55. 


La.—Laforest v. Barrow, 12 La. 
Ann. 148. 

Mo.—Bryan y. McCaskill, 175 SW 
961. 

Pa.—Hartman v. Ogborn, 54 Pa. 


120, 98 AmD 679 

Porto Rico.—-Igaravidez v. Rubert, 
23 Porto Rico 272. 

Tex.—Seguin v. Maverick, 
526, 76 AmD 117. 

[a] Recital of service of process. 
—*‘A purchaser at sheriff’s sale, un- 
der a judgment of foreclosure, now 
claimed to have been without service, 
will be protected, when the rule abso- 
lute shows upon its face, that a copy 
of the rule nisi was served upon the 
mortgagor according to law.’’ High- 
tower v. Williams, 38 Ga. 597, 602. 

{b] That the record is silent as to 
the acauisition of jurisdiction is not 
a ground for impeaching the judg- 
ment; it must specially appear that 
the court did not have jurisdiction. 
peen v. McCaskill, (Mo.) 175 SW 
961. 

[c] Where a married woman exe- 
cuted a mortgage in her maiden name 
and scire faciases on it were issued 
against her in that name, on which 
judgment was recovered after two 
nihils, and the land sold by the sher- 
iff, the purchaser took a good title, 
and the validity of the mortgage 
could not be inquired into in an eject- 
ment for the mortgaged premises. 
Hartman v. Ogborn, 54 Pa. 120, 93 
AmD 679. 

[ad] Estoppel.—Where the grantee 
of mortgaged premises voluntarily 
participated in the proceedings, he 
cannot complain that he was not for- 
mally made a party. Deer Island 
Lumber Co. v. Savannah Timber Co., 
258 Fed. 785, 170 CCA 79. 

58. U. S.—Kibbe v. Dunn, 
CAST EINO m3) sD) USL 
Ss. re 23 L. ed. 1005). 

Ark.—Davis v. Ferguson, 164 No 
340, 261 SW 905. 

Cal. —Rowe v. Blake, 112 Cal. 637, 
44 P 1084. 

Tll.— Reedy v. Camfield, 159 Ill. 254, 
42 NE 833. 

Mo.—Bryan v. McCaskill, 175 SW 

Meserole, 148 


961. 

N. Y.—Lauder_ v. 

App. Div. 739, 1383 NYS 340) 
ee ee Ve, BLOWN, was Joa. (OCOr 
5 

Tex.—Flack v. Bremen, 45 Tex. Civ. 
A. 4738, 101 SW 587. 

[a] “The burden is upon the 
party asserting the want of such 
jurisdiction to overcome, by a fair 
preponderance of evidence, the pte- 


24 Tex. 


14 #F. 
233 [aff 93 U. 


[$§ 1783-1784 


subrogation to plaintiff’s rights as equitable as- 
signee of the mortgage.** 

[§ 1784] (4) Collateral Attack. The judgment 
of foreclosure, like other judgments,°> is open to 
collateral attack for a jurisdictional defect,°* but 
not, as a general rule, if such defect is not appar- 
ent on the face of the record;** and the judgment 
is presumed to be valid until it is otherwise shown 
by clear and convincing proof.®® 
irregularities in the proceedings for the foreclosure 
of the mortgage or for the sale of the premises than 
those going to the court’s 
der the judgment subject to collateral attack,®® al- 


Otker defects or 


jurisdiction do not ren- 


sumption of regularity and conclu- 
siveness.” Hope vy. Seaman, 119 NYS 
Laos titles 

59. U. S.—Gibson v. Lyon, 115 U. 
S. 439, 6 SCt 129, 29 LL. ed.” 440% 
South Dakota Cent. R. Co. v. Conti- 
nental;’ ete., Trust, etc:, | Bank wezom 
Wed. 941)" 167 CCA 233°" Audasiy. 
Highland Land, etc., Co., 205 Fed. 862, 
125 CCA 62; Park vy. Conley, 202 Fed. 
415, 120 CCA 477; Central Trust Co. 
Vv. Peoria, ete; , Ra Co 118" Bedumsu- 
55 CCA 52; National Nickel Co. v. 
Nevada Nickel Syndicate, 112 Fed. 
44, 50 CCA 1138; Elliot v. Van Voorst, 
8 FE. Cas. No. 4,390, 3 Wall. Jr. 299; 
Kibbe v. Dunn, 14 F. Cas. No. 7,753, 
5 Biss. 233 [aff 93 U. S. 674, 23 L. ed. 


1005]. 
Ark.—Carpenter v. Zarbuck, 74 
Ark. 474, 86 SW 299. 


Cal.—Hibernia Sav., ete. Soc. v. 
Boyd, 155 Cal. 198, 100 P 239; Bechtel 
v.. Wier,- 152° Cali “443, 93° “PR. Wb ete 
LRANS 549; Hansen v. Wagner, 133 
Cal. 69, 65 P 142; Johnson v. Reed, 
125 Cal. 74, 57 P 680; De Sepulveda 
v. ‘Baugh, T4 Cal. "468, 16...) 223ee 


AmSR 455; Miller v. Sharp, 49 Cal. 
233. 
Fla.—Lenfesty v. Coe, 26 Fla. 49, 


7 S 2; Mann v. Jennings, 25 Fla. 730; 
aS voip! 

Ga.—Hightower v. Blakely First 
Nat. Bank; 148 Ga. 148, 95 SE 993; 
Watson v. Equitable Mortg. Co., 132 
Ga. 154, 63 “SH “912;  HEimerson “wa 
Knight, 130 Ga. 100, 60 SE 255. 

Ida.—Molony v. Davis, 40 Ida. 443, 
23sK" SOOO: 

Ill.—Sielbeck v. Grothman, 248 Ill. 
435, 94 NE 67, 21 AnnCas 229; De 
Witt County Nat. Bank v. Mickel- 


berry, 244 Ill. 77, 91 NE 86, 185 
AmSR 304; Springer v. Darlington, 
207 Ill. 288, 69 NE 946; Windett v. 


Connecticut Mut. L. Ins. Co., 130 Til. 
621, 22 NE 474; Maloney v. Dewey, 
127 111, 395, 19 NE 848, 11 AmSR 131; 
Horner v. Zimmerman, 45 Ill. 14; 


Rockwell v. Jones, 21 Ill. 279; Bel- 
lingall v. Duncan, 8 Ill. 477. 
Ind.—Smith v. Sparks, 162 Ind. 


270, 70 NE 253; Ballew v. Roler, 124 
Ind. 557, 24 NE 976, 9. LRA 4895 
Woolery’ v. Grayson, 110 Ina. 149, 10 
NE 935; Randall v. Lower, 98 ind. 
255; Osborn v. Storms, 65 Ind. sols 
Wilkins v. De Pauw, 10 Ind. 159; 
White v. Suggs, 56 Ind, A. 572, 104 
NE 55. 

Iowa.—Ketchum v. White, 72 Iowa 
1938, 33 NW 627; Suiter v. Turner, 
10 Iowa 517. ‘ 

Kan.—Marsh vy. Votaw, 102 Kan. 
747, 172 P 30; Ehrsam y. Smith, 61 
Kan. 699, 60 Pp 740; Ogden v. Walters, 
Ze cars 282. 

La.—Wisdom v. Parker, 31 La. 
Ann. 52; Dixey v. Mandell, 23 Lar 
Ann, 499: Anderson Vis Carroll, 23 La. 
Ann. 175 

Mass.—Welsh v. Briggs, 204 Mass. 
540, 90 NE 1146. 

Mich.—McPherson v. Waters, 228 
Mich. 410, 200 NW 146; Miller v. 
Peter, 158 Mich. 336, 122 NW _ 780; 


Connerton v, Millar, 41 Mich. 608, 2 


NW 932 

Minn.—Dickerman Inv. Co. v. Oli- 
ver Iron Min. Co., 135 Minn. 254, 160 
NW 776; Smith v. Valentine, 19 Minn. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i 
§§ 1784-1786] 


though fraud in the procurement of the jurisdiction 
or of the judgment will do so,®° but not fraud in 
the execution of the mortgage,®! or in the execu- 


tion of the decree of sale.®? 


[§ 1785] i. Assignment of Judgment. 
ment of foreclosure, like other judgments,®? is as- 
signable,** the assignment transferring to the as- 
signee all the rights under the judgment possessed 
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mortgagor unaffected.*® 
[§ 1786] j. Suspension and Revival. | 
foreclosure is not within the statutes providing that 


(42 (@ae].173 


A dectes of 


money judgments shall become dormant after a 


The judg- 


by the assignor®® and leaving the interest of the 


rath Hotchkiss v. Cutting, 14 Minn. 
os 
Mo.—Kopp v. Blessing, 121 Mo. 391, 


25 SW 757; Carson v. Sheldon, 51 
Mo. 436. 
Nebr.—Page v. Bresee, 92 Nebr. 


241, 138 NW 138; Bresee v. Seberger, 
88 Nebr. 632, 130 NW 264; Taylor v. 
Coots, 32 Nebr. 30, 48 NW 964, 29 
AmSR 426; Nebraska L. & T, Co. v. 
Haskell, 4 Nebr. (Unoff.) 330,-93 NW 
1045; Stein v. Parrotte, 2 Nebr. (Un- 
off.) 351, 96 NW 155. 

N. J.—Silver v. Gattel, 89 N. J. Eq. 
402, 105 A 187; Cannon v. Wright, 49 
N. J. Eq. 17, 23 A 285; Gest v. Flock, 
2.N. J. Eq. 108. 

N. Y.—Glacius v. Fogel, 88 N. Y. 
434; Smith v. Pure Strain Farms Co., 
LSOeADD we Dive 2.703; 6160. oN Se (8.ke: 
Johnson v. Putnam Foundry, etc., Co., 
Lt wADDe Div. 995. 152° INNS) 7925 
Vingut v. Ketcham, 102 App. Div. 
403, 92 NYS 605; Pretzfeld v. Law- 
rence, 34 Misc. 329, 69 NYS 807; Wil- 
liams v. Hubbell, 1 NYS 769; Blood- 
good v. Zeily, 2 Cai. Cas. 124. 

Or.—Northwest Townsite Co. v. 
Conn, 74 Or. 484, 145 P 1058; Finley 
v. Houser, 22 Or. 562, 30 P 494. 

Pa.—Dauberman v. Hain, 196 Pa. 
435, 46 A 442; Brundred v. Egbert, 
164 Pa. 615, 30 A 503; Sanderson v. 
Phinney, 2 Walk. 526; Stackpole v. 
Glassford, 16 Serg. & R. 163; Maier 
v. Lindsay, 30 Pa. Co. 441; Sauer v. 
Martin, 9 Kulp 483. 

Porto Rico.—Santiago v. Roses, 7 
Porto Rico Fed. 235. 

R. I.—Island Sav. Bank v. Galvin, 
ZOOR., 1. 347, 39 =A 196. 

S. C.—Welborn v. Cobb, 92 S. C. 
384, 75 SE 691. 

Tex.—Thompson v. Jones, 12 SW 
71; Beer v. Thomas, 13 Tex. Civ. A. 
30, 34 SW 1010. 

Wash.—Tilton v. O’Shea, 31 Wash. 
Dis ciate, 106: 

Wis.—Salisbury v. Chadbourne, 45 
Wis. 74. 
¢ Ont.—Gunn v. Doble, 15 Grant Ch. 

Doe 

“The validity of this decree can 
not be attacked collaterally for irreg- 
ularities that do not go to the juris- 


diction.” Sielbeck v. Grothman, 248 
Ill. 435, 4389, 94 NE 67, 21 AnnCas 
229. 

[a] Failure of the court to take 


proof, as required by statute, upon 
the default of a party personally 
Summoned in a foreclosure suit, does 
not render the judgment void, but 
only voidable, and it cannot be at- 
tacked collaterally.. Lauder v. Mes- 


erole, 148 App. Div. 739, 133 NYS 
340. 

{b] Giving judgment for an 
amount in excess of that prayed for 


does not subject the judgment to col- 
lateral impeachment. Ketchum  v. 
White, 72 Iowa 193, 33 NW 627. 

[ec] “The question of a title being 
paramount or adverse should be 
raised in the foreclosure proceeding 
and not for the first time collat- 


erally.”” Sielbeck v. Grothman, 248 
Tll. 435, 439, 94 NE 67, 21 AnnCas 
229. 

60. Ind.—Henry v. Gant, 75 Ind. 


A, 218, 129 NE 408. 

Kan. —Pray vy. Jenkins, 47 Kan. 599, 
28 P 716. 

Nebr.—Bradford Sav. Bank, etc., 
Co. v. Crippen, 63 Nebr. 210, 88 NW 
166 


N. Y¥.—Craft v. Merrill, 14 N. Y. 
456. 

Pa.—Butterfield’s App., 77 Pa. 197; 
Chase v. Brown, 22 Pa. Co. 598. 


Tenn.—First Nat. Bank v. Tamble, 
(Ch. A.) 62 SW 308. 


61. Damon vy. Deeves, 66 Mich. 347, 
33 NW 512; Griffin v. Wardlaw, 16 
S. Cn dis 481, 


Conclusiveness as to validity of 


mortgage see supra § 1778. 


62. Curtis _yv., DunkirkSav-, ‘etc, 
ago 103 App. Div. 469, 148 NYS 
60. ’ 

[a] Conspiracy to prevent compe- 
tition in bidding at the sale does not 
vacate the foreclosure judgment. 
Curtis v. Dunkirk Sav., etc., Assoc., 


163 App. Div. 469, 148 NYS 860: 

63. See Judgments §§ 976-978. 

64. Cunningham v. Doran, 18 Ill. 
385; Franzke vy. Chicago Stock Yards, 
GUC Ce Or, 0 On ell CASweS dio ga Vi2N Ce Ieane 
Lillibridge, 112 Mich. s384, 70 NW 
1031; Clark v. Mackin, 95 N. Y. 346; 
Wyeth v. Branif, 14 Hun 537 [rev on 
other grounds 84 N. Y. 627 mem]; 
Mayer v. Moore, 29 Misc. 475, 61 NYS 
940; De Witt’s App., 76 Pa, 283. See 
cases infra this section. 

{a] Compulsory assignment re- 
fused.—Where a mortgagor averred 
in his affidavit that payments on the 
price of the mortgaged premises and 
interest on deferred payments were 
paid with his pension money, and the 
holder of the judgment of foreclosure 
averred that she desired to hold it as 
an investment, and the property, if 
subject to a judgment creditor’s lien, 
was sufficient to satisfy it and the 
mortgage, the judgment creditor was 
not entitled to an order directing the 
holder of the judgment of foreclosure 
to transfer it to him. Danvers v. Sly, 
152 App. Div. 425, 137 NYS 302. 

65. Ill.—Williams v. Chicago Ex- 
hibition Co., 188 Ill. 19, 58 NE 611. 

Ind.—Poulson v. Simmons, 126 Ind. 
227,26 NE 152. 

Md.—Harris v. Hooper, 50 Md. 537. 

Mich.—Moore v. Smith, 103 Mich. 
387, 61 NW 538. 

Minn.—Anderson v. Minnesota L. & 
T™. Co., 68 Minn. 491; 71 NW 2665, 819. 

N. J.—Allen v. Wood, 31 N. J. Eq. 
108. 

N. Y.—Wells v. Chapman, 4 Sandf. 
Ch. 312 [aff 13 Barb. 561]. 

Pa.—Booth vy. Williams, 11 Phila. 
266 

[a] The right to enforce the de- 
cree passes by the assignment. 
Moore v. Smith, 103 Mich. 387, 61 
NW 538; Brand v. Smith, 99 Mich. 
395, 58 NW 3868; Lillibridge v. Tre- 
gent, 30 Mich. 105; Allen v. Wood, 31 
N. J. Eq. 103; Wells v. Chapman, 4 
Sandf.0Ch: i(Nt Ys 312 \[aties Barb: 
561]; Booth v. Williams, 11. Phila. 
(Pa.) 266. 

66. Binsse v. Paige, 1 Abb. Dec. 
(N. Y.) 138, 1 Keyes 87; Wilkinson v. 
Hiyer, 22 Pa. Co. 667; Cooper v. Cole, 
38 Vt. 185. 

[a] Rule applied.—The fact that 
the mortgagee, on assigning the de- 
cree of foreclosure, covenants with 
the assignee that the decree shall be 
paid, and the assignee accepts the 
assignment for the express purpose 
of applying any surplus to the as- 
signor’s indebtedness to him, does 
not modify the primary liability of 
the mortgagor in case of a defi- 
ciency. Binsse v. Paige, 1 Abb. Dec. 
CN. YY.) 138, 1 Keyes (37. 

[b] Payment of bonus by junior 
encumbrancer.—Where the decree is 
assigned to a junior encumbrancer, 
who pays a bonus for it, in addition 
to the amount of the mortgage, the 
owner of the land is not entitled to 
credit for such bonus as a part pay- 


stated number of years*’ or upon the death of a 
party,®* and therefore such a decree needs no revivor 
to establish its validity after such statutory period 
of limitation,®® or upon the death of the mort- 


ment on the mortgage. Wilkinson v. 
Hiyer, 22°Pa. Co. 667. 

67. Ala.—Malone vy. Marriott, 64 
Ala, 486. 

Ga.—Lindsey v. Porter, 140 Ga. 249, 
78 SE 848. 

Ill.—Kirby v. Runals, 140 Ill. 289, 
29 NE 697. 

Nebr.—Jenkins Land, etc., Co. v. 
Kimsey, 99 Nebr. 308, 156 NW 499; 
Eastern Banking Co. v. Robbins, 97 
Nebr. 318, 149 NW 779; St. Paul Har- 
vester Works v. Huckfeldt, 96 Nebr. 
552, 553, 148 NW 158. 

N. M.—Crowell vy. Kopp, 26 N. M. 
L465 189) P6522 

N. Y.—Hays v. Thomae, 56 N. Y. 
521; Wing v. De la Rionda, 5 NYS 
550 [Laff 125 N. Y. 678, 25 NE ane 
es .—Weenick v. Sluts, 24, O.. C3 

“A decree of foreclosure of a 
mortgage in this state is not a judg- 
ment within the- meaning of section 
482 of the code, and does not become 
dormant by a failure to issue an or- 
der of sale within five years.” St. 
Paul Harvester Works v. Huckfeldt, 
supra. 2! 

Dormancy of judgments generally 
see Judgments §§ 1003-1056. 

68. Kellogg v. Tout, 65 Ind. 146, 
151 (“The decree made and entered 
before the death of the mortgagors 
could. be executed notwithstanding 
their death, and binds all persons 
claiming any interest under them. 
It is to be enforced only by a sale 
of their interest in the property. No 
part of it is to be enforced in per- 
sonam’’). 

[a] “There seems to be a distinc- 
tion, as to the effect of the death of 
a sole defendant after judgment and 
before execution, between judgments 
in personam, which can not be exe- 
cuted except by a writ that author- 
izes the officer to levy upon any prop- 
erty of the defendant subject to exe- 
cution, and judgments in rem, which 
require no writ of execution, and 
can not be executed except in the 
particular manner decreed. In the 
former class of cases, a writ of exe- 
cution issued after the death of a 
sole defendant is void; in the latter 
class of cases, where the decree is its 
own authority for execution, and 
where nothing can be done except 
what was adjudicated in the lifetime 
of the parties, it may be executed 
after the death of a sole defendant.” 
Kellogg v. Tout, 65 Ind. 146, 151. 

69.. Kelloggs, v. Tout, 65.Ind. 146; 
Wing v. De la Rionda, 125 N. Y. 678, 
25 NE 1064. 

[a] Money judgment compared.— 
“The decree for the foreclosure and 
Sale of the premises was not out- 
lawed after twenty years. The lien 
acquired upon real property by the 
docketing of a money judgment, ex- 
pires by the statute in ten years, and 
the amount of money decreed to be 
paid by a defendant in such a judg- 
ment may be presumed to have been 
paid after the expiration of twenty 
years from the time when it was 
docketed, except as provided by stat- 
ute. But decrees of courts of equity, 
otherwise than for the payment of 
money, do not expire by reason of 
the passage of any number of years, 
and the question whether they will 
be enforced after a long time has 
elapsed, is one for the court to de- 
cide upon a consideration of all the 
facts.” Wing v. De la Rionda, 125 
N. Y. 678, 680, 25 NE 1064. 

Lb’ Where no personal judgment 


174 [42 C.J.] 


gagor;‘° but it is otherwise as to a personal judg- 
ment rendered in the decree;"! and although in such 
composite decree the order of sale does not become 
dormant, the petition for the execution of the order 
of sale and the revival of the judgment may be 


joined in the same proceeding.’? 


[§ 1787] k. Execution and Enforcement—(1) In 
A decree in equity for the foreclosure of a 
mortgage ordinarily contains directions as to the 
means and manner of its own enforcement and is of 
itself sufficient authority to those acting under it,7* 
and as a general rule can be enforced in no other 
manner than as directed, and requires no other proe- 


General. 
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to the statutory or common-law rules regulating the 
execution of ordinary judgments.’? 
states, however, 
execution to carry into effect a judgment or decree 
of foreclosure,’7 and such process also may be nee- 


In several 
the law’® provides for a special 


essary where the proceeding for foreclosure is by 


seire facias.78 


ess for its execution,’* and is therefore not subject 


for aeneenee When there is a 
decree of foreclosure of a mortgage, 
and no personal judgment for any 
deficiency, and no execution issued 
thereon before the death of the mort- 
gagor, an action will not lie to re- 
vive the judgment, upon the ground 
that it is unnecessary, as the execu- 
tion may be issued and the sale made 
after the death of the judgment de- 
fendant, without revivor.’ Kellogg 
v. Tout, 65 Ind. 146, 151. 

70. Hays v. Thomae, 56-N. Y. 521. 

71. Wheeler v. Eldred, 121 Cal. 28, 
53 P 431, 66 AmSR 20; Lindsey v. 
Porter, 140 Ga. 249, 78 SE 848; Ha- 
vens.v. Pope, 10 Kan: A. 299, 62 P 
1538; Eastern Banking Co. v. Rob- 
bins, 97 Nebr. 318, 149 NW 779. 

[a] Where plaintiff was negligent 
in the pursuit of his rights, the re- 
vivor will not be granted. Lackey 
v. Yekel, 113 Nebr. 382, 203 NW 542; 
Eastern Banking Co. v. Robbins, 97 
Nebr. 318, 149 NW 779. 

72. Moore vy. Ogden, 35 Oh. St. 430. 

73. U. S.—Royal Trust Co. v. 
Washburn, etc., R. Co., 113 Fed. 531. 

Cal.—Newmark v. Chapman, 53 Cal. 


557. 
Ill.—Moeller v. Miller, 315 Ill. 454, 
146 NE 449. 


Ind.—Kellogg v. Tout, 65 Ind. 146; 
Ewing v. Hatfield, 17 Ind. 513. 

Mont.—State v. Tullock, 68 Mont. 
268, 217 P 348. 

Nebr.—Jenkins Land, etc., Co. v. 
Kimsey, 99 Nebr. 308, 156 NW 499. 

N. J.—Cashin v. Alamac Hotel Co., 
S8eINe Ss. Ho) 432) 131A £175 “welsh 
v. Lawler, 73 N. J. Eq. 371, 68 A 218, 
vie AmSR 1737. 

M.—Crowell v. Kopp, 26 N. M. 
148, “189 P 652. 

N. Y.—Smith v. Jarvis, 26 Misc. 
507, 57 NYS 483. 

N. D.—Winslow v. Klundt, 201 NW 
169. 

S. C.—Ex p. Winkler, 31 S. C. 171, 
9 SE 792. 

Va.—Com. v. Ragsdale, 2 Hen. & 
M. (12: Va.) 8. 

Wash.—Hays v. Miller, 1 Wash. T. 
143. 

Eng.—Withall v. Nixon, 28 Ch. D. 
413. 

Alta.—Ollon v. Montgomery, [1917] 
3 WestWkly 757. 

Sask.—McGregor v. Hemstreet, 5 
DomLR 301, 20 WestLR 642, 2 West 
Wkly 284. 

[a] “No execution, except the 
copy of the decree, is necessary in 
such cases, when there is no per- 
sonal judgment for a deficiency;. and 
the copy of the decree is the proper 
authority for the sheriff to make the 


sale.” Kellogg v. Tout, 65 Ind. 146, 
150. 
[b] Installment not due.—Under 


Remington & B..Code §§ 1126-1128, 
where a decree of foreclosure is en- 
tered for default in installments due 
under the mortgage, with provision 
that it shall be enforced for default 
in future payments, the court may, 
after the amount found due at the 
time of the decree had been paid, or- 
der a sale for default in installments 
subsequently coming due, without a 
new summons and complaint. Stran- 


dell v. Strand, 82 Wash, 59, 143 P 
442 

[ce] Order of delivery by stranger 
in possession.—On entry ot a decree 
for the sale of mortgaged property, 
of which a person not a party to the 
suit is found to be in possession, a 
rule may be made on such person, 
and unless he shows a paramount 
right in himself the property may be 
ordered to be delivered to the com- 
missioners acting under the decree. 
Com. vy. Ragsdale, 2 Hen. & M. (12 
Va.) 8. 
74. Ind.—Kellogg v. Tout, 65 Ind. 


Mont.—State vy. Tullock, 68 Mont. 
268, 217 P 348. 

S. C.—Gerald v. Gerald; 31 S. ¢: 
EG TS Sy SS, 

Eng.—Withall ve Nixon, =28 "Che D: 
413; Le Bas v. Grant, CLOT TMC: 
368: Jenkins v. Ridgley, 68 L. T. Rep. 
NoS-e 67: 

Alta.—Werth v. Davie, 11 Alta. L. 
46, 32 DomLR 384, [1917] 1 West 
Wkly 615; Ollon v. Montgomery, 
[1917] 3 WestWkly 757. 

.‘There can be no doubt of the in- 
hérent power of a court of equity to 
order a sale of mortgaged property 
without issuing a formal writ of exe- 
cution, unless that power has been 
taken away by statute.” Thomas v. 
Thomas, 44 Mont. 102, 111, 119 P 283, 
AnnCasl1913B 6146. 

[a] Where the decree contains no 
specific directions as to the manner 
of selling personal property affixed 
to the premises, the sheriff can use 
his own discretion. State v. Tullock, 
68 Mont. 268, 217 P 348. 

75. U. S.—4#itna Ins. Co. v. Hal- 
lock, 6 Wall. 556, 18 L. ed. 948. 

Cal.—Bowen v. May, 12 Cal. 348. 

Ind.—Kellogg v. Tout, 65 Ind. 146. 

Mont.—Thomas v. Thomas, 44 
Mont 102, 119 P 288, AnnC€as1913B 
616. 

Nebr.—Jenkins Land, ete. Co. v. 
Kimsey, 99 Nebr. 308, 156 NW 499. 

N. J.—Mutual L. Ins. Co. v. Dar- 
ling, a ING eee 4 

N. M.—Crowell v. Kopp, 26 N. M. 
L465 189 P1652. 

‘ ae D.—Winslow v. Klundt, 201 NW 

69. 

Eng.—Wood v. Wheater, 22 Ch. D. 
281. 

{a] Rule applied.—(1) The provi- 
sion of a statute authorizing a judg- 
ment to bind the joint property of 
two or more defendants, although 
all the defendants were not served 
with process, does not apply to the 
foreclosure judgment of a mortgage 
executed by two or more persons 
jointly. Bowen v. May, 12 Cal. 348. 
(2) Since an officer’s authority to sell 
land on foreclosure emanates from 
the decree, and not from a so-called 
order of sale issued thereon, the fact 
that such order ran in the name of 
“the People of the State of Montana,” 
instead of ‘“‘the State of Montana,”’ 
the style required for process by 
Const. art 8 § 27, was immaterial. 
Thomas v. Thomas, 44 Mont. 102, 119 
P 283, AnnCas1913B 616. 

76. See statutory provisions. - 

77. Ga.—Gilliard v. Johnston, 161 


Where a personal judgment is given in the fore- 
closure decree, a general execution for the enforce- 
ment of such judgment may issue.’® 

A decree of strict foreclosure is executed by en- 
forcing a delivery of the possession of the mort- 
gaged premises to the mortgagee,*® even though an 


Ga. 17, 129 _SE— 434; .--Carlton vyve 
Reeves, 157 Ga. 602, 122 SH 320; 
Gaskins v. Touchton, 151 Ga. 458, 107 
SE 38; Askew v. Amos, 147 Ga. 613, 
95 SE 5; Gillespie v. Hunt, 145 Ga. 
490, 89 SE 519; Redding v. Anderson, 
144 Ga. 100, 86 SE 241; Parker vy. 
Planters’ Bank, 142 Ga. 160, 82 SE 
556; Lee v. Pearson, 138 Ga. 646, 75 
SE 1051; Culver v. Lambert, 132 Ga. 
296, 64 SE 82; Maddox v. Arthur, 122 
Ga. 671, 50 SE 668; Benedict v. Sam- 
mon Theological Seminary, 122 Ga. 
412, 50 SE 162; Freeman v. Coleman, 


88 Ga. 421, 14 SE 551; Bennett v. 
McConnell, 88 Ga. 177, 14 SE 28; 
Haynes v. Richardson, 61 Ga. 390; 


Horton v. Kohn, 48 Ga. 183? Southern 
States Phosphate, etc., Co. v. Clark, 
19 Ga. A. 376, 91 SE 573. 

Ida.—Wilson vy. Gray, 5 Ida. 218, 
47 P 942. : 

Iowa.—Ayers v. Rivers, 64 Iowa 
543, 21 NW 23; Mayer v. Farmers’ 
Bank, 44 Iowa 212; Cooley v. Bray- 
ton, 16 Iowa 10. 

La.—St. Louis Union Trust Co. v. 
Shreveport Ice, ete., Co., 142 La. 971, 
77 S 895; Lowenberg v. Newman, 142 
La. 959, 77 S 891; Roos v. Rogers, 141 
La. 157, 74 S 889; Louisiana Land, 
etc., Co. v. Murff, 139 La. 808, 72 S 
284; Huber v. Jennings-Heywood Oil 
Syndicate, 111 -La. 747, 35 S_-889F 
Truxillo v. Delaune, 47 La. Ann. 10, 
16 S 642; Williamson v. Richardson, 
31 La. Ann. 685; Copley v. Hasson, 7 
La. Ann. 593; Riddell v. Ebinger, 6 
La. Ann. 407; Bonin v. Durand, 2 La. 
Ann. 776. 

‘Okl.—Fowler v. Marguret Pillsbury 
Gen. Hospital, 102 Okl. 203, 229 P 
442; Riddle v. Gamble, 99 Okl. 161, 
226 P 106; FolSom v. Mid-Continént 
L. Ins: Co.; 94 Ok]. 181) 221 -PU4eiee 
Zweigart v. Strahan, 73 Okl. 144, 175 
P 213; Martin v. Hostetter, 59 Okl. 
246, 158 P 1174; Richmond vy. Robert- 
son, 50 Okl, 635, 151 P 203; Price v: 
Citizen’s' State Bank, 23 Okl. 723, 102 
P 800. 

78. Sidwell v. Schumacher, 99 Ill. 
426; Tucker v. Conwell, 67 Ill. 552; 
Rockwell v. Jones, 21 Ill. 279; Rob- 
erts yv. Lawrence, ‘16 Tl.) A.-“4535 
Stackpole v. Glassford, 16 Serg. & 
R. (Pa,.) 163. 

[a] Failure to direct.—Although 
a judgment under a scire facias to 
foreclose a mortgage does not direct 
a special execution for the sale of 
the mortgaged premises, that defect 
cannot be inquired into collaterally. 
Rockwell v. Jones, 21 Tl. 279. 

Nature of scire facias see supra 
§ 1513; and generally Scire Facias 
[37 Cyc 1147 et seq]. 


79. Ind.—Willson vy. Binford, 54 - 


Ind. 569. 

Okl.—Riddle v. Gamble, 99 Okl. 
161,226 P 106. 

Philippine.—Soriano y. Enriquez, 
24 Philippine 584. 

Wash.—Fuller yv. Hull, 19 Wash. 


400, 53 P 666. 


Ma™ .—Cameron v. McIlroy, 1 Man. 


80. Cion v. Schupack, 102 Conn.. 
644, 129 A 854; Ray v. Scripture, 67 


N. ae 260, 29 A 454; Lazier v. Ran- 
ney, 6 Grant Ch. (Ont.) 323. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 1787-1789] 


ejectment suit is pending.®? 

In scire facias, on a judgment of foreclosure,®2 
a plea of defendant’s administrator, that the judg- 
ment was rendered in fraud of defendant’s cred- 
‘itors, need not set forth the names of the ereditors,®* 
the amounts due them,** or the nature® or dates’¢ 
of their claims.*7 A plea of paramount title, ac- 
quired by defendant after judgment otf foreclosure, 
may be allowed if it would be a just and convenient 
step of procedure under the circumstances of the 
case ;** and if such plea is rejected during the pend- 
eney of other pleas on which plaintiff ultimately 
prevails, the writ of possession may be stayed until 
the question of paramount title is determined in the 
same or some other suit.5® 

[§ 1788] (2) Levy of Execution. As a general 
rule, where a decree of foreclosure orders the sale 
of specific property, no formal levy on suc¢h prop- 
erty is necessary to enable the officer rightfully to 
proceed with the sale.°° But in the ease of a special 
execution, the levy is governed by the ordinary rules 
applicable in such eases.9! 

Injunction.®? If affidavits filed make it appear 
doubtful whether the property on which the levy 
is proposed to be made is the property covered by 
the mortgage, the levy should be enjoined until a 
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hearing ;°° but after a levy made, it is the duty of 
the officer to hold the property until the injunction 
is disposed of. 

Property subject to levy. Subject to statutory 
restrictions,®® an execution issued for the enforce- 
ment of a decree of foreclosure may be levied on 
all the mortgaged property designated by the de- 
cree,®® but a levy on property not designated by the 
decree is subject to annulment.*? 

Claims of third persons.°* Where property levied 
on under an execution on foreclosure of a mort- 
gage is claimed by a third person, the only issue 
is whether or not the property is subject to the exe- 
cution, and claimant cannot attack the decree of 
foreclosure ;°® but the burden is on the execution 
creditor to make out a prima facie case by showing 
title, or at least possession, in the mortgagor at 
the date of the mortgage. 

[§ 1789] (3) Suspension or Stay of Execution.” 
A certificate of satisfaction, issued and recorded as 
required by statute,? does not suspend the execution 
of a foreclosure decree where there has been no 
release, payment, or satisfaction of the mortgage.* 

Effect of appeal. In the absence of a statutory 
provision to the contrary,®> or the giving of a good 
and sufficient appeal bond,® the pendency of an ap- 


81. Moffatt v. White, 1 Ch. Chamb. 
(Ont.) 227. 

2. See generally Judgments 
§ 1148; Scire Facias [35 Cye 1147]. 
foam Clough vy. Fellows, 63 N. i. | 

84. Clough v. Fellows, supra. 

85. Clough v. Fellows, supra. 

86. Clough v. Fellows, supra. 

87. See case infra this note. 

[a] Motion for an order is a 


proper procedure for such purpose if 
such specifications are required. 
Clough v. Fellows, 63 N. H. 133. 


ss. Clough v. Fellows, supra. 
Rutherford v. Whitcher, 60 N. H. 
110; Metcalf v. Gilmore, 59 N. H. 


417, 47 AmR 217. 


69. Clough v. Fellows, 63 N. H. 
absin 

so. Ind.—Ewing v. Hatfield, 17 
Ind. 518. 


Kan.—Smith v. Burnes, 8 Kan. 197. 

Or.—British Columbia Bank  v. 
Page, 7 Or. 454. 

Porto Rico.—Menendez vy. Cobb, 28 
Porto Rico 725. 

Wash.—State v. Moyer, 17 Wash. 
643, 50 P 492. 

91. See cases infra this note. 

[a] Formality of seizure.—It is a 
sufficient levy under an executory 
process of seizure and sale for the 
sheriff to go on the land with the 
mortgagor who is in possession, the 
mortgagor identifying the land as 
being that, described in the writ of 
execution. Sample v. Elliott, 155 La. 
951, 99 S 705; Maisonneuve v. Martin, 
155*La: 938) 99'S 704. 

Levy of execution generally see 
Executions §§ 206-333. 

92. See generally Executions §§ 
450-502. 

938. Lanier v. Adams, 72 Ga. 145. 

94. State v. Judge Fifth Judicial 
DISC Otc lade ANN gle 

95. See statutory provisions; and 
cases infra this note. 

[a] In Kentucky it has been held 
that L. (1828) § 386 which subjects 
equities of redemption to sale under 
execution applies only to executions 
of general creditors and that, where 
the creditor sues and recovers judg- 
ment on the debt secured by the 
mortgage, the execution cannot be 
levied on the equity of redemption. 
Swigert v. Thomas, 7 Dana 220; 
Goring v. Shreve, 7 Dana 64. 

{b] The property of a succession 
cannot be sold under fieri facias is- 
sued on an ordinary judgment, even 
though the judgment was given to 
enforce a mortgage and vendor’s lien; 


the creditor must go into the probate 
court to enforce his rights. Hall v. 
Belden, 29 La. Ann. 118. 

96. Fla.—Shepard v. Kelly, 2 Fla. 
634. 

Ga.—Rogers v. Herbert, 153 Ga. 
705, 112 SE 828; Howland v. Donehoo, 
141, Ga. 687, 82 SE 32, LRA1917B 
513; Lewis v. Douglass County Co- 
op. Store, 111 Ga. 837, 36 SH 222; 
Blackman y. Clements, 45 Ga. 292. 

Iowa.—Davis v. Spaulding, 36 Iowa 
610; Southard vy. Perry, 21 Iowa 488, 
89 AmD 587. 

Ky.—Bronston vy. 4 B. 
Mon. 142. 

Pa.—Stuckert v. Ellis, 2 Miles 433. 

[a] Identification of land.—Where 
extrinsic evidence is necessary to 
identify land described in a mort- 
gage, which has been foreclosed, and 
a claim interposed to the levy of exe- 
cution, the burden is on plaintiff in 
execution to identify the land by ex- 
trinsic proof. Johnson v. McKay, 119 
Ga. 196, 45 SE 992, 100 AmSR 166. 

{b] Personal judgment embodied 
in foreclosure decree.—Where a mis- 
take is made in describing the prop- 
erty in a mortgage, and the mort- 
gagor has no title at all to the prop- 
erty described, an execution issued 
on the personal judgment embodied 
in a decree of foreclosure of the 
mortgage may be levied on property 
of the mortgagor subject to execu- 
tion, without first offering the prop- 
erty described in the mortgage for 
sale under the decree. Nix v. Wil- 
liams, 110 Ind. 234, 11 NE 36. 

97. Citizens’ Bank v. Cuny, 38 La. 
Ann. 360. 

98. See generally 
504-549. 

99. Ray v. Atlanta Banking Co., 
110 Ga. 305, 35 SHE 117. 

1. Ray v. Atlanta Banking Co., 
supra; Morris v. Winkles, 88 Ga. 717, 


Robinson, 


Executions §§ 


15 SE 747; Butt v. Maddox, 7 Ga. 
495. 

2. Generally see |Executions §8§ 
382-412 


3. See statutory provisions; and 
Clark, ete., Inv. Co. v. Hamilton, 54 
Nebr. 95, 74 NW 430 (Comp. St. 
[1897] c 18 art 1 8§ 88a, 83b). 

4 Clark, etce., Inv. Co. v. Hamil- 
ton, supra, 

5. See statutory provisions; and 
Kaminisky v. Trantham, 45 S. C. 8, 
22 SE 746 (Rev. St. § 2247). 

6. U. S—Orchard v. Hughes, 1 
Wall. 738, 17 L. ed. 560; Graysonia- 
Nashville Lumber Co. v. Goldman, 
260 Fed. 600, 171 CCA 364; Clark v. 


Patton, 93 Fed. 342. 

Cal.—Seid Pak Sing v. Barker, 187 
Cal. 587, 203° P. 737. 

Nebr.—Westerfield v. South Omaha 
Loan, etc., Assoc., 75 Nebr. 53, 105 
NW 1087, 107 NW 1010; Walker v. 
Fitzgerald, 69 Nebr. 52, 95 NW 32; 
Collins v. Brown, 64 Nebr. 173, 89 
NW 754; State v. Thiele, 19 Nebr. 220, 
27 NW 109. 

Or.—Gearin v. Fleckenstein, 89 Or. 
146, 173 P 569. é 
S. C.—Muckenfuss v. Fishburne, 68 
S. C. 41, 46 SE 537; McLemore v. 
Powell, 32 S. C. 582, 10 SE 550, 827; 
Charleston v. Caulfield, 19 S. C. 201. 
orgie gon v. Grant, 23 OntWN 
[a] Sufficiency of bond or under- 
taking.—(1) In order that the giving 
of an appeal bond or undertaking 
shall operate as a stay to further 
proceedings, it must conform sub- 
stantially to the requirements of the 
statute. See statutory provisions. 
(2) In California appellant must give 
a bond conditioned that, during the 
possession of the property by him, 
he will not commit waste, and that, 
if the decree is affirmed and the ap- 
peal dismissed, he will pay the value 
of the occupation of the premises un- 
til delivery thereof, and also that he 
will pay any deficiency arising on the 
mortgage sale. Wheeler v. Karnes, 
130 Cal. 618, 63 P 62; Gutzeit v. 
Pennie, 97 Cal. 484, 32 P 584; John- 
son’ vi King; 991 Cah 307,22 7 m6 44s 
(3) But this does not apply to an 
appeal by a mortgagee from a judg- 
ment declaring the lien of the mort- 
gage subordinate to that of a me- 
chanic’s lien. Pacific Mut. L. Ins. Co. 
v. Fisher, (Cal.) 35 P 77. (4) In New 
York appellant has his election to 
give an undertaking conditioned 
against waste and to pay for use and 
occupation, or to pay any deficiency 
which may occur on the foreclosure 
sale, either being sufficient. Wer- 
ner “v.’Tueh) 1L9U NIT 632, 230 NIE 
573; Grow v. Garlock, 29 Hun (N. Y.) 
598; Horton v. Childs, 19 NYCivProc 
108, 11 NYS 797; Grow’ sv:\ Snelijr4 
NYCivProe 334. (5) But the ordi- 
nary stay bond, conditioned to pay 
the sum recovered if the appeal is 
affirmed, is not sufficient in a fore- 
closure suit (Grow v. Snell, supra), 
(6) except in cases where appellant 
has surrendered the possession and 
is not liable for any deficiency, in 
which case the special rule does not 
apply (Rosenbaum vy. Tobler, 31 App. 
Div. 312, 538 NYS 722; Mutual L. Ins. 
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peal from the foreclosure judgment will not prevent 
the execution of the judgment by a sale of the 
premises,’ a making of a deed to the purchaser,® 
a distribution, to those entitled, of the proceeds of 
sale,® or any other proceedings appropriate at that 
stage of the cause,’ although it has been held that 
the foreclosure purchaser should not be put into 
possession pending an appeal from the confirmation 


of the sale.1! 


[§ 1790] 1. Appeal'?—(1) Judgment or Order 
A decree fixing the amount due and 
the lability of defendant and ordering the sale of 
the premises and the application of the proceeds is 


Appealable. 


Co. v. Robinson, 23 Misc. 563, 52 NYS 
795). (7) In Ohio the appeal bond 
must be conditioned against waste, 
for the value of the use and occupa- 
tion, and also for the payment of the 
deficiency. Ackerman v. Lazarus, 34 
Oh. St. 671. (8) In Pennsylvania a 
practice having grown up in the of- 
fice of the prothonotary of the su- 
preme court to treat a judgment, on 
a scire facias sur mortgage, as re- 
quiring the entry of bail, on taking 
a writ of error, for an amount suffi- 
cient to cover costs only, that prac- 
tice has been sanctioned by the su- 
preme court, although the act of 1836 
declares that execution shall not be 
stayed unless plaintiff, with suffi- 
cient sureties, becomes bound to pay 
the debt, damages, and costs, if the 
debt is affirmed. Shrader v. Burr, 31 
LegInt (Pa.) 405. (9) In Wisconsin 
the bond must be conditioned against 
waste and for the value of the use 
of the property pending the appeal. 
Pierce v. Kneeland, 7 Wis. 224. 

7. Cal.—Home Loan Assoc. v. Wil- 
kins, 64 Cal. 379, 1 P 348; Englund 
v.- Lewis, 25 Cal. 337;-Clemens .v. 
Gregg, 34 Cal. A. 245, 167 P 294. 

La.—Smith  v. Sanders-Lenahan 


Lumber Co., 139 La: 898, 72 S 445; 
Crowley Bank, etc., Co. v. Hurd, 138 
Bas 978) (AUS eb28: 

Nebr.—State v. Thiele, 19 Nebr. 
220, 27 NW 109. 

N. Y.—Pheenix Mills v. Miller, 12 
NYS 268. 

Oh.—Hey v. Schooley, 7’ Oh. Pt. II 
48 


Or.—Pillsbury v. McGarry, 69 Or. 
261, 1388 P 836. 

Ont.—Richardson v. McCaffrey, 45 
Ont. L. 573; Richardson v. McCaf- 
frey, 16 OntWN 247. 

8. Union Mut. L. Ins. Co. v. Win- 
dett, 36 Fed. 888; Middendorf v. Bal- 
timore Refrigerating, CU ten OOssay delik 
Md: 17, 25, 82 A 1047. 

‘Tf there was any possible danger 
of the interests of the appellant or 
anyone else being injuriously af- 
fected, by that provision in the order, 
the fair and proper way would have 
been to call such danger to the at- 
tention of the Court before the sale, 
so it could be remedied. Instead of 
pursuing that course, however, the 
appellant waited until a week or more 
after the sale—considerably more 
than a month after the order was 
passed—before doing anything, and 
he then took an appeal, which not 
only did not stay further proceed- 
ings, but which could not affect the 
rights of the purchaser in the prop- 
erty, even if this order was reversed, 
as he did not give an appeal bond or 
procure a Stay.’ Middendorf v. Bal- 


timore Refrigerating, etc, Co., su- 
pra. 

9. O’Donneil v. Rorer, 14 Montg. 
ConiGPs:) ols 

10. See cases infra this note. 

{a] Satisfaction of mortgage.— 
Anderson Bldg., etc., Assoc. Vv. 
Thompson, 87 Ind. 278. 

[b] Appointment of receiver.— 


Home F. Ins. Co. v. Dutcher, 48 Nebr. 
755, 67 NW 766. 

IL; .Le Conte: v.-Irwin,. 23 S. C. 
106. 
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appealable,!* although further directions may be 
necessary for its execution,!# or although it may per- 
mit the subsequent assertion and litigation of claims 
upon the proceeds of sale.'® 
cree or order does not ascertain the amount due,1® 
or if it orders a sale but does not give any direc- 
tion as to the disposition of the proceeds,” or if, 
without ordering a sale, it directs the cause to stand 


However, if the de- 


continued for further order or decree,® it is not 


appealable. 


12. Generally see Appeal and Er- 
FOR Cena Dacolos 

13. U. S.—New Orleans Pac. R. 
Co. ‘v. Parker; 143 U. S. 42, 12 SCt 
364, 36 L. ed. 66; In re Farmers’ L. & 


Tis CO. 229 SU Goni20 Go eS CL ais © oe 
L. ed. 656; Bronson v. La Crosse, 
etcs, RWICo. M2) Blacks 524 uti ed. 


347; Whiting v. U. S. Bank, 13 Pet. 
6; LOPE red? 133: 

Ala.—Kimbrell v. Rogers, 90 Ala. 
339, 7 S 241; Malone v. Marriott, 64 
Ala. 486. 

Ark.—Trapnall v. Brownlee, 8 Ark. 
207. 

Fla.—Florida Fertilizer Mfg. Co. v. 
Hodge, 64 Fla. 275, 60 S 127. 

Ill. Karr v. Freeman, 166 Ill. 299, 
46 NE 717; Burgess v. Ruggles, 146 
Ill. 506, 34 NE 10386; Myers v. Manny, 
63 Ill. 211; Wineman v. First Mortg. 
Loan Co.,. Ifill AL 302" iKronen- 
berger v. Heinemann, 104 Ili. A. 156. 

Ind.—Holland v. Holland, 131 Ind. 
196, 30 NE 1075. 

Ky.—Tipton v. Harris, 82 SW 585, 
26 KyL 909. 

La.—Richardson vy. McDonald, 139 
La. 651, 71 S 934; Mathe v. McCrys- 


tal, 11 La. Ann: 4; Dodd v. (Crain, 6 
pos 58; Harrod v. Voorhis, 16 La. 
4. 


Md.—Robertson v. American Home- 
stead Assoc:, 10 Md. 397, 69 AmD 
145; Williams v. Williams, 7 Gill 302. 

Minn.—Smith vy. Valentine, 19 
Minn. 452. 

Nebr.—Omaha First Nat. Bank vy. 
Hunt, 101 Nebr. 748, 165 NW 139. 

Nev.—Miller v. Cherry, 2 Nev. 165. 

N. Y.—Moulton vy. Cornish, 138 N. 
Y. 133, 33 NE 842, 20 LRA 370; Wa- 
eer wy link, 134 Ne veuh22,. ole NE) els 
[rev 58 Hun 272, 12 NYS 68]; Morris 
v. Morange, 38 N. Y¥. 172, 5 Transcer. 
A. 1, 4 AbbPrNS 447. 

N. C.—Clement v. Ireland, 138 N. 


G136,,50 SH 540; 

Oh.—Fleurot v. Fletcher, 28 Oh. 
Cite (Ct; 841 [ark 73: (Oh. St. esl, is 
NE 1125). 

Porto Rico.—Llompart v. Humacao 
Dist. Judge, 28 Porto Rico 211. 

Tex.—Colonial Land, ete. Co. v. 
Joplin, (Civ. A.) 196 SW 626. 

Ont.—Appelbe v. Windsor Security 
Co., 42 Ont. L. 16; 18 OntWN 139, 40 


DomLR 256; Willson v. Thomson, 9 
OntWN 140. 
[a] In Vermont. by statute, an 


appeal from a decree of foreclosure 
can be had only by permission of 
court. Ludlow Sav. Bank, etc., Co. v. 
Knight, 91 Vt. 172,99 A 633; Herrick 
v. Teachout, 74 Vt. 196, 52 A 4382. 

Appealability of judgment or order 
generally see Appeal and Hrror §§ 26, 
256, 2582-2587. 


14. U. S.—Bronson v. La Crosse, 
estes RAjCo.42 “Black yo24il Tab ved, 
347; Forgay v. Conrad, 6 How. 201, 


12 L.. ed. 404; Whiting v.. U. S. Bank, 
L3 Bet. 6; LO Le edy 335, Ray, v., Laws 
3 Cranch 179, 2 L. ed. 404. 
gla-—Malone v. Marriott, 64 Ala. 
486 

Ark.—Trapnall v. Hrownine: 8 Ark. 
207. 

Fla.—Florida Fertilizer Mfg. Co. v. 
Hodge, 64 Fla. 275, 60 S 127 

Ill.— Hicks v. Elwell, P29 NTI eA. 
561. 


} 


Generally an appeal does not lie from 
orders of the court merely incidental to the main 
purpose of the bill or merely regulating matters 
of detail as to its enforcement,!® nor from decisions 


Ky.—May v. Ball, 
Siw 7, 2a %kKeyla L673: 


108 Ky. 180, 56 


Minn.—Smith v. Valentine, 19 
Minn. 452. 
N. Y.—Nutt .v.. Cuming, 155: Nea 


309, 49 NE 880; Morris v. Morange, 
38 N. Yi) 172, 6 Transcr: A: 1, 4¥Abp 
PrNS 447; Johnson vy. Everett, 9 
Paige 636. 
Oh.—Baker v. Lehman, Wright 522. 
Tex.—Hipp v. Huchett, 4 Tex. 20. 


15. U. S.—Felker v. Southern 
Trust Co., 264 Fed. 798; New York 
Cent. Trust Co. v. Western North 


Carolina R. Co., 89 Fed. 24; New York 
Guaranty, etc., Co. v. Tacoma R., etc., 
Co., 83 Fed. 365, 27 CCA 550; New 
York Cent. Trust Co. v. Madden, 70 
Fed. 451, 17 CCA 236; New York 
Cent. Trust. Co. v.) Marietta, etes. Re 
Co., 48 Fed. 850, 1 CCA 116. 

Ill.—Kirby v. Runals, 140 Ill. 289, 
29 NE 697. 

N. Y.—Moulton’ v. Cornish, 138 N. 
Y. 133, 33) NH 842, 20 DRA 3%0: 

Oh.—Carpenter v. Canal Co., 35 Oh. 
Ste 20% 

Ont.—London, ete., Loan, etc., Co. 
v. Everitt, 8 Ont. Pr. 489. 

“Tt has been the established law in 
the federal courts too long for debate 
or discussion now that a decree 
which orders a judicial sale of spe- 
cific property under which the title 
may pass beyond the control of the 
court is a final decree, although ques- 
tions of amounts owing to some of 
the parties and of accountings pre- 
paratory to the application of the 
proceeds of the sale are reserved for 
Subsequent  decision.’’ Felker v. 
Southern Trust Co., 264 Fed. 798, 801. 

[a] Intervention.— Where a peti- 
tion of intervention is filed, claiming 
priority over the mortgage or other 
rights in the property, a decree which 
settles the rights of the intervener, 
and directs provision to be made for 
their satisfaction in the sale or in the 
distribution of the proceeds, is final 
and appealable, although the main 
suit has not reached a final decree. 
Moulton v. Cornish, 138 N. Y. 133, 33 
NE 842, 20 LRA 370. 

16. Grant v. Phenix Mut. L. Ins. 
Co.,, 106 U. S..429, 1,SCt 414, 27 Leds 
937; North Carolina R. Co. v. Swasey, 
23 Wall. (U. 8.) 405, 28 Led. 136. 


17. Allen vy. Belches, 2 Hen. & M. 
(12 Va.) 595. 
18. U. S.—Burlington, etc., R. Co. 


v. Simmons, 123 U. S. 52, 8 SCt 58, 31 
L. ed. 73; Grant v. Phoenix Ins. Co., 
106 U. S. 429, 1 SCt 414, 27 L. ed. 22378 

Cal. —Tllinois Trust, ete, Bank v. 
Pacifie: R. Co. 99, Cali 407-33 a2) aiees 

N. C.—Williams v. Walker, 107 N. 
C. 334, 12 SE 43: 

Tenn. —Watauga Bank v. Matson, 
95 Tenn. 632, 32 SW 627. 

Va.—Fairfax v. Muse, 2 Hen. & M. 
(12 Va.), 557. 

19. Ala.—Lehman  v. 89 
Ada. 579, 8 S 241), 

Cal. —Illinois Trust, ete, Bank v. 
Pacific R. Co., 99 Cal. 407, 33 P 1132: 
gut -—Walrath v. Pyplatz, 178 Til. A. 

Ind.—Pouder v. Tate, 96 Ind. 330. 

Nebr.—Escritt v. Michaelson, 73 
Nebr. 634, 103 NW 300, 106 NW 1016, 
10 AnnCas 1039. 


Comer, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— §§ 1790-1791] 


on matters which rest in the discretion of the trial 
court, except where an abuse of such discretion is 


shown.?° 


Personal or deficiency judgment. A judgment in 
a foreclosure decree fixing a personal liability on 
defendant for the deficiency remaining after sale 
of the mortgaged premises is appealable,? but this 
is not the case as to a judgment for an unascertained 
amount which is to become final only upon the sale 
of the premises, the return of the amount of the 
deficiency, and the docketing of the judgment for 
Where there is a personal judg- 
ment for a definite sum, and an order for the pay- 
ment of the balance remaining after the sale, an 
appeal cannot be taken from the deficiency order, 


such amount.?? 


N. Y.—Central Trust Co. v. New 
York City, et¢., R. Co., 42 Hun 602, 
18 AbbNCas 381, 4 NYSt 639; Jenkins 
v. Wild, 14 Wend. 539. 

Pa.—Hamilton Trust Co. 
kins, 244 Pa. 1, 90 -A 541. 

Porto Rico.—Ayoroa vy. Mendez, 13 
Porto Rico 274. 

R. I.—Angell v. Angell, 17 R. I. 581, 
23 A 1102. 

[a] Application for receiver. — 
Pouder v. Tate, 96 Ind. 330. 

[b] Authorizing receiver to make 
expenditures on mortgaged premises. 
—Walrath v. Pyplatz, 178 Ill. A. 581. 
_[c] Failure to give specific direc- 
tions as to method of taking ac- 
counts.—Lehman v. Comer, 89 Ala. 
579, 8 S 241. 

{d] Fixing amount of solicitor’s 
fee.—Cohn y. Northwestern Mut. L. 
ins! Co; 185" 111340) 52 NE 38: 

{e] Fixing minimum price for the 
sale of the land.—Angell v. Angell, 17 
Ss 681 235 A 1102. 

{[f] Ousting a stranger from the 
possession of the mortgaged prem- 
- OS v. Simmons, 8 Ala. 
271. 

{g] An order made in a summary 
proceeding (1) directing that a sec- 
ond public sale of the mortgaged 
property be held is not an appealable 
order (Chapman v. Fernandez, 8 
Porto Rico 346), (2) nor is one direct- 
ing the marshal to place_the pur- 
chaser in possession (Banco Terri- 
torial y Agricola v. Cuevas, 8 Porto 
Rico 537), (3) nor one refusing to 
direct the sale of the property at 
_ public auction (Ayoroa v. Mendez, 13 

Porto Rico 274). 

20. Ledyard v. Phillips, 32 Mich. 
13; Morris v. Wheeler, 45 N. Y. 708; 
McCann v. Mortgage, etc., Co., 3 N. D. 
172, 54 NW 1026;. Lake Shore Saw 
Mill, etce., Co. v. Cleveland Realiza- 
tion, ©Co:, 30: ©; C.--Ax, 398. 

[a] Refusal to open or vacate 
sale on foreclosure.— Jackson  v. 
O’Connell, 14 NYS 92; White v. Coul- 
ter, 1 Hun 357, 3 Thomps. & C. 608 
[mod on other grounds 59 N. Y. 629]; 
Germer v. Ensign, 155 Pa. 464, 26 A 
657. 

21. Andrews v. Robertson, 177 Cal. 
434, 170 P 1129; Vollmer v. De Cas- 
tillo, 74 Cal. 271, 15 P 834; Lenfesty 
v. Coe, 26 Fla. 49, 7 S 2; Homestead 


v. Hos- 


Land Co. v. Saveland, 139 Wis. 663, 
121 NW 892; Wisconsin Nat. Loan, 
etc., Assoe. v. Pride, 136 Wis. 102, 


116 NW 637; Pereles v. Leiser, 119 
Wis. 347, 96 NW 799; Kane v. Wil- 
liams, 99 Wis. 65, 74 NW 570. 

Deficiency judgment as interlocu- 
tory or final judgment see supra 
§ 1733. 

22. Eggleston v. Morrison, 185 Ill. 
577, 57 NE 775; National L. Ins. Co. 
-v. Fitzgerald, 61 Nebr. 692, 85 NW 
948; Parmele v. Schroeder, 61 Nebr. 
558, 85 NW 562, 87 AmSR 466; Par- 
mele v. Schroeder, 59 Nebr. 5538, 555, 
81 NW 506. 

“A decree to be final for the pur- 
poses of an appeal must leave the 
case in such a condition that, if 
there be an affirmance here, the court 
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although the personal judgment is appealable.?* 
A final order rendered in a proceeding to vacate 


a decree of foreclosure is appealable.”* 


plained of.*° 


below will have nothing to do but 
execute the decree it has already en- 
tered. If there be a deficiency in this 
case, the judgment already rendered 
against the appellants can not be 
enforced by the execution, or other- 
wise, without a further judicial or- 
der. The court will be obliged to 
ascertain the amount of the de- 
ficiency, and render a judgment 
therefor after the execution of the 
decree of foreclosure.” Parmele v. 
Schroeder, supra. 

23. Parmele v. Schroeder, supra. 
24. Morse v. Engle, 26 Nebr. 247, 
NW 1098. 

25. Generally see Appeal and Er- 
ror §§ 464-579. 

26. See cases infra this note. 

[a] Mortgagee.—Goodlett v. St. 
Elmo Inv. Co.,'94 Cal: 297, 29 P 505; 
Kam v. Benjamin, 158 N. Y. 725, 53 
NE 1126; Inverarity v. Stowell, 10 
Or 26s 

[b] Mortgagor.—Bedell v. New 
England Mertg. Security Co., 91 Ala. 
325, 8 S 494; North Ave. Bldg., etc., 
Assoc. v. Huber, 270 Ill. 75, 110 NE 
312,. AnnCas1917B 587; ‘McCabe v. 
Farnsworth, 27 Mich. 52; Andrews v. 
Stelle, 22 N. J. Eq. 478 (holding that, 
although the mortgagor had parted 
with his eauity of redemption and 
was not a necessary party to the 
foreclosure action, having set up the 
defense of usury, he has a right to 
appeal from the decree, as the unre- 
versed decree would bar him from 
setting up the same defense to a suit 
on the bond secured by the mort- 
gage). 


{c] Heir of deceased mortgagor.— 
Ballard v. Kennedy, 34 Fla. 483, 16 
S 327 


{d] Creditors of mortgagor.—Ter- 
rill v. Jennings, 1 Metc. (Ky.) 450. 

{e] Stranger ousted from posses- 
sion of mortgaged premises.—Thomp- 
son v. Campbell, 57 Ala. 183. 

[f] Terre-tenant or grantee of 
equity’ of redemption.—Ruprecht v. 
Henrici, 113 Ill. A. 398; Prevost v. 
Pellerin, 105 La. 589, 30 S 144; Par- 
mele v. Schroeder, 59 Nebr. 5538, 81 
NW 506; Fleming v. Kerkendall, 31 
On, Sti! 5682S Mutual’ ds. Ins. Col "y. 
Tenan, 188 Pa. 239, 41 A 539. 

[g] Purchaser at foreclosure sale. 
—Kneeland v. American L. & T. Co., 
136 U. S. 89, 10 SCt 950, 34 L. ed. 379; 
Central Trust Co. v. Grant Locomo- 
tive Works, 135 U. S. 207, 10 SCt 736, 
34 L. ed. 97; Williams v. Morgan, 111 
U. S. 684, 4 SCt 638, 28 L. ed. 559; 


Blossom v. Milwaukee, etc., R. Co., 
1 Wall, “CUs tS) 650, § Lise ede 673 
Lawrence v. Jarvis, 36 Mich. 281; 


Mortimer v. Nash, 17 AbbPr (N. Y. 
229. 

Right of mortgagor, mortgagee, his 
grantee, or assignee to appeal see 
Appeal and Prror § 506. 

27. Blossom v. Milwaukee, etce., 
Revo; 1° Walle (U.SSH655,77 17 Tu: sed. 
673; Levert Co. v. John TT. Moore 
Planting Co., 137 La. 382, 68 S -733. 

28. Fuller, etc., Realty Co. v. Ala- 
meda County Super. Ct., 175 Cal. 751, 
VGieles corte 


[§ 1791] (2) Persons Who May Appeal.*® 
general rule any person who was a party to the 
foreclosure proceedings and is aggrieved by the 
decree may appeal therefrom,”® but no appeal can 
be taken by one who was not a party to the pro- 
ceedings,2” nor by a party as to whom the action 
was dismissed,?* nor by one who disclaimed any 
interest in the proceedings,?? nor can an appeal 
be taken by a party whose rights were not sub- 
stantially injured by the judgment or ruling com- 


JX 


29. Rock v. Huff, 73 Nebr. 162, 
102 NW 267; Myers v. Mahoney, 43 
Nebr. 208, 61 NW 580; Hinton v. 
Winsor, 2 Wyo. 206. 

30. U. S.—Farmers’ L. & T. Co. 
v. Waterman, 106 U. S. 265, 1° SCt 
131, 27 L. ed. 115; Crawshay v. Sout- 
ter, 6 Wall. 739, 18 L. ed. 845. 

Cal.— Huber v. Shedoudy, 180 Cal. 
311, 181 P 63; Kraemer v. Revalk, 8 


Cal. 74; Ridgley v. Abbott Quick- 
silver Min. Co., 7 Cal. Unrep. Cas. 
200, 79 P 833, 

Ill.— Gandy’ v. Coleman, 196 Ill. 


189, 68 NE 625; Pope v. North, 33 Ill. 
440; Hansen v. Cole, 189 Ill A. 
Lo} 

Ind.—Coy v. Druckamiller, 35 Ind. 
AS AT! TOON Haak 905 Oar 

La.—Sompayrac v. Hyams, 23 La. 
Ann. 273. 

Minn.—Seibert v. Minneapolis, ete., 
R. Co., 58 Minn. 39, 59 NW 822. 

Oh.—Corcoran v. Pacific Bldg. As- 
Soc., 8 =Oh. -Deec: pli beens 
CincLBul 712. 

Tenn.—Watauga Bank v. Matson, 
95 Tenn. 632, 32 SW 627. 

Tex.—Goss v. Pilgrim, 28 Tex. 
263. 

“Only parties to a decree can ap- 
peal. If a party to the suit is in no 
manner affected by what is decreed, 
he cannot be said to be a party to 
the decree.” Farmers’ L. & T. Co. v. 
Waterman, 106 U. S. 265, 269, 1 -SCt 
131, 27 L:-ed. 115. 

{a] Creditor of the mortgagor 
cannot appeal from the order of 
seizure and sale, because of irregu- 
larities in the mode of sale of the 
mortgaged premises on foreclosure. 
Pan-American Bank, etc., Co. v. Tal- 
lulah Cotton Oil Co., 150 La. 511, 90 
S 779. 

{[b] Mortgagor cannot object to 
the foreclosure decree on the ground 
that a personal judgment was not 
rendered against him, although such 
judgment could have been made un- 
der the statute. Shaffner v./ Apple- 
man, 170 Ill. 281, 48 NE 978. 

[c] Decree releasing one of joint 
obligors is not appealable by the 
other, where it does not appear that 
such other has been injured by the 
release. Watauga Bank vy. Matson, 
95 Tenn. 632, 32 SW 627. 

[d] Reservation of the right to 
appeal in a decree of sale does not 
confer a right on one who was not 
affected by the decree. Farmers’ L. 
& T. Co. v. Waterman, 106 U. S. 265, 
LOSCtAl st, 2 as edie Eis: 

[e] Penalty for frivolous appeal. 
—Where a grantee of the mortgagor 
takes a frivolous appeal from the 
foreclosure decree, although no per- 
sonal judgment was rendered against 
him, delaying foreclosure by nearly 
three years, the mortgage providing 
for interest on the debt at eight per 
cent and on the judgment at seven 
per cent, a penalty of ten per cent 
of the judgment may be fixed by the 
decree for the mortgagee’s loss of 
interest for the three years. Huber 
a Shedoudy, 180 Cal. 311, 181 P 
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[§ 1792] (3) Requisites for Procuring Review— 
In order to be entitled to a review 
of a judgment or ruling made in foreclosure pro- 
ceedings, appellant must take his appeal within 
the time prescribed by the statute.*t 
of jurisdictions the statutes*? require notice of the 
appeal to be given to the parties to the cause be- 
low whose interest may be adversely affected by 
the judgment on appeal;** and in such case the 
requirements of the statute as to the method of serv- 
ing the notice must be strietly complied with.*4 

[§ 1793] (b) Necessity for Objections and Ex- 


(a) In General. 


ceptions in Lower Court.*5 As a 


appeal will not lie from a ruling in foreclosure pro- 
ceedings to which objection or exception was not 


81. See statutory provisions; and 
cases infra this note. 

[a] Fifteen days.—Lombas v. Ro- 
bichaux, 14 La. Ann. 105. 

[b] One year.—Cooper v. Ryan, 73 
Ark. 37, 83 SW 328. 

[ec] Two years.—Cox y. Parrotte, 
59 Nebr. 701, 82 NW 7; Pereles v. 
Leiser, 123 Wis. 238, 101 NW 413. 

{d] Two terms.—Duncan v. At- 
lantie,. ete.nyR.. Co, 840, 4 
Hughes 125. 

32. See statutory provisions. 

33. Cal.—Bair v. Watkins, 130 Cal. 
540, 62 P 929; Pacific Mut. L. Ins. Co. 
v. Fisher, 106 Cal. 224, 39 P 758; 


88 Fed. 


poyer v. Benedict, 4 Cal. A. 48, 87 P 
4 aerate v. Coe, 26 Fla. 49, 


La.—State v. Judge Second Dist. 
Ct., 16 La. Ann. 390. 

Mont.—Power v. Murphy, 26 Mont. 
387, 68 P 411. 

Wash.—Robertson Mortg. Co. v. 
Thomas, 63 Wash. 316, 115 P 312; 
Hinchman y. Point Defiance R. Co., 
14 Wash. 171, 44 P 152. 

34. See cases infra this note. 

[a] “The notice required ...is a 
legal notice; and a verbal notice by a 
friend, or a notice served upon an 
unauthorized person, is, in the eye 
of the law, no _ notice.’’ State v. 
Judge Second Dist. Ct., 16 La. Ann. 
390, 392. 

[b] ‘Where the residence is known, 
service should be made by leaving 
notice at the residence with some 
person of suitable age and discretion. 
Sete v. Benedict, 4 Cal. A. 48, 

231 


ror §§ 580-950. 
Mitchell, 72 
Ark.—-Peeples v. Hayley, 
16 P 226; San Gabriel Valley Bank 
Colo.—Lockhaven Trust, 
84 Colo. 


35. Generally see Appeal and Er- 

36. U. S.—Sloan v. 

Fed. 89, 18 CCA 443. 
89 Ark. 
252, 116 SW 197. 

Cal.—Waldrip v. Black, 74 Cal. 409, 
Vanluake. ViewraTownn Co.,94 Cali, A. 
630, 89 P 360. 

etc., Co. 
v. U. S. Mortgage, etc., Co., 
30, 81 P 804; Mills v. Angela, 1 Colo. 


334. 

Conn.—Sperry v. Butler, 75 Conn. 
369, 53 A 899. 

Fla.—Davis v. Simon, 61 Fla. 588, 
55 S 548. 


Ill.—Illinois Nat. Bank v. School 
Trustees, 211 Ill. 500, 71 NE 1070; 
Harvey v. Dunn, 89 Ill. 585; Irish v. 
Sharp, 89 Ill. 261; Holly v. Powell, 
63 Ill. 189; Moore v. Titman, 33 Ill. 
358; Rexroat v. Ford, 201 Ill. A. 342; 
Crown Point First Nat. Bank v. Da- 
vis, 146 Ill. A. 462; Chillicothe Paper 
Co. v. Wheeler, 68 Ill. A. 3438. 

Ind.—Loeb v. Tinkler, 124 Ind. 331, 
24 NE 235; Haggerty v. Byrne, 75 
Ind. 499; Bayless v. Glenn, 72 Ind. 5; 
Bledsoe v. Rader, 30 Ind. 354; Thomp- 
son v. Davis, 29 Ind. 264; Buell v. 
Shuman, 28 Ind. 464; Vanderpool v. 
Brake, 28 Ind. 130; Pattison v. Shaw, 
6 Ind. 377. 

Iowa.—Van Vark y. Van Dam, 14 
Iowa 232. 


MORTGAGES 


In a number 
appeal.3§ 


general rule an 


ait —Morrill v. Seip, 26 Kan. 148. 
y.—Hurm v. Collignon, 202 Ky. 

807, Set SW 602. 

Md.—Rappanier v. Bannon, 8 A 
555. 

Mich.—Miller v. McLaughlin, 141 
Mich. 483, 104 NW 780. 

Minn.—Gilman v. Holyoke, 14 Minn. 
38 


Miss.—Green v. Gaston, 56 Miss. 


748. 
Nebr.—Anderson v. Walsh, 109 
Nebr. 759, 192 NW 328; Walker v. 


Fitzgerald, 69 Nebr. 52, 95 NW 32; 
Hawver v. Parkway Real Estate Co., 
62 Nebr. 504, 87 NW 312; Creighton 
Univ. v. Mulvihill, 49 Nebr. 577, 68 
NW 931; State v. Doane, 35 Nebr. 
707, 58 NW 611; Simpson v. Snook, 
2 Nebr. (Unoff.) 412, 89 NW 168. 

N. J.—Meader vy. Cornell, 58 N. J. 
ly, silbeis3 Ay 960. 

N. Y.—Cromwell v. MacLean, 123 
N. Y. 474, 24 NE 9382; Helck v. Rein- 
heimer, 105 N. Y. 470, 12 NE 37; Tib- 
bits v. Percy, 24 Barb. 39. 

Okl.—Yoder v. Robinson, 45 OkKl. 
165, 145 P 775; Olds v. Conger, 1 Okl. 
232, 32 P 337, 

Or.—Schmidt v. Oregon Gold Min. 
Co., 28 Or. 9, 40 P 406, 1014, 52 AmSR 
759; Rayburm v. Davisson, 22 Or. 242, 


29) P38; 
Pa.—Garner’s App., 1 Walk. 438. 
Vt.—Lockwood v. White, 65 Vt. 


466, 26 A 639; Dunshee v. Parmelee, 
19) Wits Ai2: 

Va.—Wray v. Davenport, 79 Va. 
19. 

Wash.—Bethel Vv. 
Wash. 446, 30 P 734. 

Wis.—Richards vy. Land, etc., Impr. 
Co., 99 Wis. 625, 75 NW 401; Sayre 
v. Langton, 7 Wis. 214. 

{a] Allowance of time for pay- 
ment before foreclosure sale.—Red- 
field v. Reid, 148 Mich. 545, 112 NW 
124, 

[b] Amount of decree.—An objec- 
tion that the foreclosure decree is 
for an excessive amount cannot be 
raised for the first time on appeal. 
Riverside First Nat. Bank v. Holt, 
af Cal. 158¢ 2h Pyrei2:i charmer wy. 
Fowler, 213 Ill. A. 581 [aff 288 Ill. 
494, 123 NE 550]; Chicago Title, etc., 
Co. v. Franklin, 187 Ill. A. 388; Hal- 
deman vy. Massachusetts Mut. L. Ins. 
Co., 21 Ill. A. 146; Slater v. Breese, 
36 Mich. 77; Wray v. Davenport, 79 
Va. 19; Bethel v. Robinson, 4 Wash. 
446, 30 P 734; Morris v. Peck, 73 Wis. 
482, 41 NW 6238; Reed v. Catlin, 49 
Wis. 686, 6 NW 326. 

[ec] Divisibility of mortgaged prop- 
erty.—Denny v. Graeter, 20 Ind. 20. 

{d] Nonjoinder of necessary party. 
—Peeples v. Hayley, 89 Ark. 252, 116 
SW 197; Dow v. Seely, 29 Ill. 495; 
Hurm vy. Collignon, 202 Ky. 807, 261 
SW 602. 

fe] 


Robinson, 4 


Order for sale en masse.— 
Becker v. Fink, 206 Ill. A. 218. 

[f] Sufficiency of proof to sustain 
decree pro confesso.—Pacyna  v. 
Bliss; 180 Tl. A:.351. 


{g] Trial of adverse title-—Helck 
Vv. FGPEOUM SE LOG Nan 47 Ohad? 
NE 37. 


[§ 1794] (4) Parties to Appeal.*? 
to ee foreclosure proceedings whose interests may 
be affected by the decision on appeal should be made 
parties to the appeal,?® including an assignee of 
the mortgage,*! the grantee of the mortgaged prem- 
ises,*2 and joint mortgagors or owners of separate 
interests in the mortgaged premises;** but a person 
whose rights cannot be affected by the judgment 
on appeal is not a necessary party to the appeal.** 


taken in due season,°* but this is not true where 
the objection is a total want of equity in plaintiff’s 
case,*? and the question as to the jurisdiction of the 
lower court over the subject matter of the fore- 
closure action may be raised for the first time on 


All parties 


37. Ryan v. Holliday, 110 Cal. 335, 
42 P 891; Atwood v. Whittemore, 94 
Ill. A. 294; West Feliciana R. Co. v. 
Stockett, 27 Miss. 739. 

[a] The failure of plaintiff to 
allege nonpayment of the mortgage 
debt was a defect going to the state- 
ment of the cause of action, which, 
although not demurred to, can be 
reviewed on appeal. Ryan v. Holli- 
day, 110 Cal..335, 42 P 891. 

38. Armstrong v. 
App. Div. 28, 90 NYS 711. 

39. Generally see Appeal and Er- 
ror §§ 951-1080. 

49. U. S.—Nash v. Harshman, 149 
U.S. 268,. 13 SCt 845, 37.L. ed. 2h 


Cal.—Porter v. Lassen County 
Land, ete., Co., 6 Cal: Unreps @gss 
L83, 5b bre 395. 


Fla.—Swann, etec., Co. v. Richard- 
son, 78 Fla. 653, 83 S 707. 

Ida.—Jones v. Quenirells 2 I&da. 
(Hasb.) 153; 9.P 41 

Ind.—Hunderlock ms Dundee Mortg., 
ete.,, Inv. -Co,, 88, Ind. 139;. Spahr vs 
Dickson, 67 Ind. 394. 

Kan.—Crippen v. Freeland, 
1052; Thompson v. Searle, 7 Kan, A. 
494, 54 P 142. 

La.—St. John Lumber Co. v. Fed- 
oral Nat. Bank, 143 La. 693, 79 S 

Nebr.—Blake v. McMurtry, 25 Nebr. 
290, 41 NW 172. 

N. Y.—Simonson v. Lauck, 105 App. 


Div. 82, 93 NYS 965. 

Or.—Moody v. Miller, 24 Or. 179, 
33 P 402. 

Wash.—Robertson Mortg. Co. vw. 


Thomas, 63 Wash. 316, 115 P 312. 
41. Pickersgill v. Read, 
(N. eae 636. 
42. U. S.—Nash v. Harshman, 149 
aes S: 263, 23. SCt» 845; 37, dacmed: 


Cal.—Barnhart v. Edwards, 111 Cal. 
428, 44 P 160. 

Fla.—Swann, ete., Co. v. Richard- 
son, 78 Fla. 653, 838 S 707. 

Kan.—Huston v. Pratt, 62 P 319; 
Brady v. Corbett, 4 Kan. A. 234, 45 
P 969. 

Nebr.—Blake  v.- 


Nebr. 290, 41 NW 172 
Wash.—Robertson Mortg. Co. v. 

Thomas, 63 Wash. 316, 115 P 312: 
43. De Arpaz v. Jaynes, 4 Cal. 


Unrep. Cas. 226, 84 P 223; Jones v. 
Suanirel, 2° Ida. (Hasb.) 1b39ae 

44. U. S.—Norwich, ete, R. Co. v. 
Johnson, 15 Wall. 8, 21 L. ed. 118; 
Brewster v. Wakefield, 22 How. 118, 
16 L. ed. 301; Gray vy. Havemeyer, 53 
Fed. 174, 3 CCA 497. 

Ala.—Bedell Vv. New England 
Mortg. Security Co., 91 Ala. 325, 
S 494. 

Kan.—Lemert v. Robinson, 7 Kan, 
A. 756, 53 P 485. 


Mich.—Chandler v. Parsons, 100 
Mich. 313, 58 NW 1011. 
Nev. —Seeley v. Goodwin, 39 Nev. 


315, 156 P 934. 
Gr eres binley v.. Birch, 16) Or. 1; 18 


P 344 
Porto Rico.—Villamil v. Sola, 22 


Porto Rico 496. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Loveland, 99 


44. 9a 


7. ng 


McMurtry, 25 


§ 1795-1796] 


[§ 1795] (5) Record on Appeal.*® 
of the appellate court must be based on the record, 
and in cases where the record is silent or incomplete, 
a presumption will be indulged in favor of the 
validity and regularity of the proceedings taken be- 
_low;*® but no such presumption can be indulged 
Ein the face of explicit recitals in the record.* 
_ [§ 1796] (6) Scope and Mode of Review.*s 
erally the appeal from the judgment or ruling ren- 


Wis.—Crowns v. Forest Land Co., 


—99 Wis. 103, 74 NW 546. 


claim the premises. 


[a] Tlustrations.—(1) Parties to 
a foreclosure suit, who are served by 
publication and make default, being 
only barred of any right in the prem- 
ises, are not necessary parties to a 
suit in the appellate court between 
the mortgagee and defendants who 
Lemert v. Rob- 
‘inson, 7 Kan. A. 756, 53 P 485. (2) 
A subsequent purchaser whose right 
had been defeated by execution sale, 
and the execution purchaser and his 
grantee, who had deeded the land to 
one defendant, were not necessary 


- parties to an appeal, which would not 


be dismissed on that ground. See- 
ley v. Goodwin, 39 Nev. 315, 156 P 
934. (3) Although in a foreclosure 
suit the contract is found to be usu- 
rious and judgment is accordingly 


- given for the state for the use of 


the school fund, the state does not 
thereby become a party to the action 
so as to be a necessary party to an 
appeal. Barger -v:- Taylor; -30) “Or. 
228, 42 P 615, 47 P 618. (4) The 
purchaser at foreclosure sale, whose 
title has become absolute by con- 
firmation, if a stranger to the rec- 
ord, is not such an adverse party 
‘that notice of appeal must be served 
on him. Crowns v. Forest Land Co., 
99 Wis. 103, 74 NW 546. (5) A 
purchaser of the mortgaged property 
pendente lite has no such interest in 
the subject matter as will enable 
him to insist on an appeal against 
the will of the mortgagor. Baasen v. 
Hilers, 11 Wis. 277. 

[b] The mortgagor is not a nec- 
essary party where the only question 
raised is as to the priority of lien 
claimants. Mercantile Trust Co. v. 
Kanawha, éetc.,. R.» Co;; 58) Fed.” 6,77 
CCA 3; Iona Sav. Bank v. Blair, 56 
Kan. 430, 43 P 686; Villamil v. Sola, 
22 Porto Rico 496. 

45. Generally see Appeal and Er- 
ror §§ 1611-1702. 

46. Cal.—Grewell v. Henderson, 7 
Cal. 290. 

Conn.—Matz v. Arick, 76 Conn. 388, 
56 A 630. 

D. C.—Hunt v. Whitehead, 19 App. 
116. 

Ill.—Jackson v. Grosser, 218 Ill. 
494, 75 NE 1032; Illinois Nat. Bank 
v. School Trustees, 211 Ill. 500, 71 
NE 1070; Crosby v. Kiest, 135 Ill. 
458, 26 NE 589; Mulvey v. Johnson, 
90 Ill. 457. 

Ind.—Adams v. Laugél, 144 Ind. 
608, 42 NE 1017; Greenman v. Patti- 
son, 8 Blackf. 465. 

Iowa.—Henry v. Evans, 
560, 9 NW 216, 12 NW 601. 

aS. John Lumber Co. v. Fed- 
eral Nat. Bank, 143 La. 693, 79 S 223; 
Pele v. Meaux, 17 La. Ann. 58. 

Minn.—Seibert v. Minneapolis, etc., 
R. Co., 58 Minn. 69, 59 NW 829. 

Miss.—Jenkins v. Barber, 85 Miss. 
666, 38 S 36. 

Nebr.— Wright v. Stevens, 55 Nebr. 
676, 76 NW 441; Brown v. Fitzpatrick, 
49 Nebr. 575, 68 NW 937; National L. 
Ins. Co. v. Crandall, 2 Nebr. (Unoff. ) 
335, 96 NW 624; Clark v. Wolf, 2 
Nebr. (Unoff.) 290, 96 NW 495: 
Kingsley v. Svoboda, 2 Nebr. (Unoft.) 
234, 96 NW 518; Hartsuff. v. Huss, 2 
Nebr. (Unoff.) 1145, 95 NW 1070. 

. Y.—Munoz v. Wilson, 111 N. Y. 
295, “18 NE 855 [aff 6 NYSt 66]; Bond 
Vv. Bond, 51 Hun 507, 4 NYS 5695 Card 
v. Bird, 10 Paige 426. 

Okl.—Price v. Citizens’ State Bank, 
28 Okl. 723, 102 P 800. 


58 Iowa 
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The action 


Gen- 


Pa.—Union Trust Co. v. Cain, 29 
Pa. Super. 197. 

Porto Rico.—Cintron v. Banco Ter- 
ritorial y Agricola, 15 Porto Rico 495. 
BGO ko Dae v. McClurg, 14 Wis. 

“On appeal, a case must be deter- 
mined on the record brought from 
the lower court, and on that alone. 
If, after a judgment or decree has 
been rendered in the circuit court, the 
judgment has been fully paid and the 
errors released, the only mode that 
question can be brought to the atten- 
tion of the court on appeal is by a 


plea of the release of errors.” Crosby 
peat 135 Ill. 458, 468, 26 NE 
[a] Illustration.—On appeal from 


a foreclosure decree, a contention 
that no evidence is contained in the 
record showing a tax sale or deed on 
the mortgaged property, warranting 
foreclosure, cannot be sustained, 
where it appears that appellee was 
not afforded an opportunity to supply 
such defect, and where a transcript 
of additional parts of the record was 
filed subsequent to the filing of 
briefs showing the tax sale. Mason 
v. Kobliska, 190 Ill. A. 178. 

47. Latta v. Tutton, 122 Cal., 279, 
54 P 844, 68 AmSR 30. 

48. Generally see Appeal and Er- 
ror §§ 2536-3092. 

49. U. S.—cCentral Trust Co. v. 
Grant Locomotive Works, 135 U. S. 
207, 10 SCt 736, 34 L. ed. 97; Farmers’ 
L. & T. Co. v. Green Bay, etc., R. Co., 
6 Fed. 100, 10 Biss. 203. 

Ala.—Kimbrell v. Rogers, 90 Ala. 
339, 7 S 241. 

Ariz.—Scott v. Hurley, 6 Ariz. 85, 
53) P-578. 

Fla.—Davis v. Simon, 61 Fla. 588, 
55 S 548. 

Ill.—Thomson v. Black, 208 Ill. 229, 
70 NE 318; Beach v. Peabody, 188 Ill. 
75, 58 NE 679; Crosby v. Kiest, 135 
Ill. 458, 26 NE 589; Welfley v. Babb, 
18% 11). A. °54. 

Iowa.—Docterman v. Webster, 15 
Iowa 522; Barney v. McCarty, ‘15 
Iowa 510, 88 AmD 427; Coe v. Win- 
ters, 15 Iowa 481. 


Mich.—Moreland v. Houghton, 94 
Mich. 548, 54 NW 285. 
Minn.—Dodge v. Allis, 27 Minn. 


376, 7 NW 732. 

Nebr.—Thompson vy. 63 
Nebr. 445, 88 NW 778. 

N. Y.—-Read vy. Knell, 143 N. Y. 484, 
39 NE 4. 

Tex.—Bullock v. Hayter, 24 Tex. 9. 

Wash.—Stenger v. Roeder, 3 Wash. 
A12, 28) Pi748,-29) Baoid: 

Wis.—Schneider v. Miller, 155 Wis. 
239, 144 NW 286; Latimer v. Morrain, 
43 Wis. 107; Landon v. Burke, 33 Wis. 
452. 

[a] Error in the rendition of a 
personal judgment in an action for 
the foreclosure of a mortgage cannot 
affect the judgment of foreclosure 
and can be reached only by an ap- 
peal from it exclusively, as a part 
of the judgment of foreclosure, or as 
a separate judgment, and not on ap- 


Purcell, 


peal from the whole judgment. 
Henry v. Woolf; 187° Ill.'-A. 129; 
Boynton v. Sisson, 56 Wis. 401, 14 


NW 373. 

{b] Ilustrations.—(1) An appeal 
taken from a decree confirming a sale 
on foreclosure and awarding a de- 
ficiency decree does not authorize a 
review of the final decree settling the 
equities of the case. Davis v. Simon. 
61 Fla. 588, 55 S 548. (2) An appeal 
from an order in foreclosure pro- 
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dered in the foreclosure proceedings brings up 
nothing but errors legally assigned, and the review 
will be restricted to the questions thus specifically 
designated for review;4? and the appellate court 
will not take into consideration questions which were 
not involved in the trial below or adjudicated by 
the decree appealed from,®°° or such alleged errors 
as are harmless,®+ or are nonprejudicial to ap- 
pellant’s rights,°? or have been waived or acquiesced 


ceedings allowing the receiver to 
make certain expenditures in main- 
taining the premises does not call for 
a review of the whole record but only 
the order appealed from, so that the 
appointment of the receiver cannot 
be questioned. Walrath v. Pyplatz, 
178 Ill. A. 581. 

[c] The regularity or validity of 
the foreclosure decree cannot be in- 
quired into on an appeal merely from 
an order confirming the sale made 
under it. Grass Lake Farmers’ Bank 
v. Quick, 71 Mich. 534, 39 NW 752, 
15 AmSR 280; Thompson v. Purcell, 
63 Nebr. 445, 88 NW 778; Beck v. 
McKibben, 63 Nebr. 431, 88 NW 765; 
Tichy v. Simecek, 5 Nebr. (Unoff.) 
81, 97 NW 3823; Nebraska L. & T. Co. 
v. Dickerson, 1 Nebr. (Unoff.) 622, 95 
NW 774. 

50. Reid v. McMillan, 189 Ill. 411, 
59 NE 948; Wetherbee v. Fitch, 117 
Ill. 67, 7. NE 513; Morris v. Linton, 
61 Nebr. 537, 85 NW 565; Banco 
Bspanol-Filipino v. Amechazurra, 11 
Philippine 166. 

51. Ala.—Kimbrell vy. Rogers, 90 
Alay 3395 7 7Se240, 

Cal.—Sawtelle v. Muncy, 116 Cal. 
435, 48 P 387. 

Ill.—Jacobs v. Turpin, 83 Ill. 424; 
Ruprecht v. Galt, 119 Ill. A. 478. 

Ind.—English v. Aldrich, 132 Ind. 
500, 31 NE 456, 32 AmSR 270. 

Kan.—Swenney vy. Hill, 69 Kan. 
868, 77 P 696. 

Ky.—-Scrimsher v. Southern Nat. 
Bank, 144 Ky. 781, 139 SW 951. 

Mich.—Sanford v. Haines, 71 Mich. 
116, 38° NW 777. 
Nebr.—Equitable Land Co. 


Ve 


| Allen, 84 Nebr. 514, 121 NW 600. 


Wis.—Boynton v. Sisson, 56 Wis. 
401, 14 NW 373; Jamison v. Giemen- 
son, 10 Wis. 411. 

[a] Tilustration. — A mortgagor 
was, not prejudiced by the court’s 
action upon foreclosure in refusing 
to order stock, held as collateral se- 
curity, sold to satisfy the debt, and 
requiring it to be satisfied from the 
land alone, the stock being of little 
or no market value. Scrimsher v. 
Southern Nat. Bank, 144 Ky. 781, 139 
SW 951. 

{[b] Disregarding unauthorized 
judgment in personam.—Where the 
trial court erroneously renders a 
personal’ judgment against the mort- 
gagor, it will be taken, on appeal, to 
be merely a finding of the amount 
due, and no other effect will be given 
to it. Boynton v. Sisson, 56 Wis. 401, 
14 NW 373. 

[ec] Right decision for wrong rea- 
son.—The mere fact that the trial 
court, in refusing to appoint a re- 
ceiver in a foreclosure case, based its 
decision on a wrong reason is not re- 
versible error, when in fact the re- 
sult arrived at was correct. Na- 
tional F. Ins. Co. v. Broadbent, 77 
Minn. 175, 79 NW 676. 

{d] Assignments of error made 
jointly by all the appellants, as to 
matters which.are injurious to some 
of them only, will be disregarded. 
Kimbrell v. Rogers, 90 Ala. 339, 7S 


241. 

52. Cal.—Malone v. Bosch, 104 
Cal. 680, 38 P 516; Bryan v. Maume, 
28° Calii238. 


Ill.—Primley v. Shirk, 163 Tll. 389, 
45 NE 247; Brown v. Miner, 128 Ill. 
148, 21 NE 223; Short v. Raub, 81 
Til. 509. 

Iowa.—Gjerde v. Thelander, 197 
Iowa 1384, 199 NW 401%. 

La.—Crocker v. Williamson, 8 La. 
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in by the parties concerned,®* or rendered immaterial 
by events arising in the execution of the decree,** 
or decisions on points resting in the discretion of 
the court below, unless an abuse of such discretion 
is shown;°*° and where questions of fact are involved, 
the finding or decision of the court below will not | as 
be disturbed on appeal unless wholly unsupported 
by, or manifestly against, the weight of the evi- 


denee.®® 


216; Herman v. Smith, 7 Mart. N. S. 
676. 

Mich.—Gray v. Franks, 86 Mich. 
382, 49 NW 130; Martin v. McRey- 
nolds, 6 Mich. 70. 

Tex.—Cook v. Steel, 42 Tex. 53. 

Wash.—Wortman wv. Vorhies, 14 
Wash. 152, 44 P 129. 

“So far as errors in the decree are 
concerned, he [defendant] may chal- 
lenge only such as are prejudicial to 
him.’’ Gjerde v. Thelander, 197 lowa 
1384, 1390, 199 NW 401. 

[a] Mlustration.—The holder of 
a second lien on property taken ex- 
pressly subject to a prior mortgage 
which. provided for an attorney’s fee 
cannot complain of the allowance of 
a fee to plaintiff's attorney on the 
foreclosure of such mortgage, where 
the sum allowed was smaller than 
that stipulated for in the mortgage. 
Primley v. Shirk, 163 Ill. 389, 45 NE 
24 


Ill.—Trogden v. Safford, 21 Ill. 
42 Nebr. 


A, 240. 
Nebr.—Ecklund v. Willis, 
oe 60 NW 1026. 

Y.—White v. Coulter, 1 Hun 
357, 3 Thomps. & C. 608 [mod on 
other grounds 59 N. Y. 629]. 

Oh.—Dreyer v. Bigney, 8 Oh. Dec. 
(Reprint) 562, 9 CincLBul 15. 

Wis.—Nelson y. Jacobs, 99 Wis. 
547, 75 NW 406. 

fa] A mortgagee, by selling under 
the foreclosure decree, waives any ob- 
jection as to the amount therein de- 
creed him. Trogden v. Safford, 21 
Ill. A, 240. 

54 Illinois Trust, etc., —Bank iv. 
Pacific R. Co., 115 Cal. 285, 47 P60. 

[a] Rule applied.—Where a de- 
eree was entered fixing the priority 
of five lienholders, but the, property 
sold for only enough to satisfy the 
first two, the decision as to the rela- 
tive rights of the holders of the 
fourth and fifth liens would not be 
reviewed on appeal. [Illinois Trust, 
ete., Bank v.. Pacific R. Co., 115 Cal. 
285, 47 P 60. 

55. Cal.—Ogden v. Packard, 4 Cal. 
Unrep. Cas. 463, 35 P 642. 

D. C.—Wood v. Grayson, 22 App. 
432. 


Ill—Healy v. Protection Mut. F. 
Ins Co:,223-—1He 699 et 2s NE 678) 

N. Y.—Peck v. New York, ete., R. 
Co., 85 N. Y. 246. 


Oh.—Lake iors Saw Mill, etc., 
Co. v. Cleveland Realization Co., 11 
Oh. A. 387. 

Okl.—Lawton Mill, sete., Co. v. 
Farmers’, etc., Bank, 109 Okl. 291, 
234 P 705; Miller v. Trudgeon, 16 


Okl. 337, 86 P 5238. 

Pa.—Lyle v. Armstrong, 235 
224, 83 Ac 577. 

s. C.—Smith v. Keaton, 120 S. C. 
191, 112 SE 925. 

Wash. —Spencer v. Alki Point 
Transp. Co:,,53 Wash. 77, 101¢P 509; 
132 AmSR 1058. 

[a] Allowance of attorney’s com- 
mission.—Where suit is instituted by 
scire facias sur mortgage, pending 
application to pay the amount there- 
of into court, but before the amount 
is actually paid in, the action of the 
court below in allowing upon distri- 
bution an attorney’s commission of 
three per cent will not be disturbed. 
Streng v. The Holyoke Water Power 
Co., 12 Pa. Super. 323. 

{b] The setting of the date and 
the terms for foreclosure sales are 
matters purely within the discretion 


Pa. 


MORTGAGES 


Cause.** 


a whole.®® 


[§§ 1796-1797 © 


[§ 1797] (7) Determination and Disposition of 
If the judgment or decree appealed from 
is wholly wrong it must be reversed,°* although this 
action will not be taken on account of mere irregu- 
laritics or where it is possible to sustain the deeree 
Where it is possible to cure the 
errors determined by modifying the decree, the ap- 
pellate court may alter it so as to make it conform 


to the law and the equities of the case,®° or it 


of the trial court, and his orders will 
not be disturbed in the absence of a 
showing of abuse of discretion. 
Smith v. Keaton, 120 S. C. 191, 112 
SE 925. 

{c] Exercise of discretion of tria! 
court in refusing to open judgment. 
—Peck v. New York, etc., R. Co., 85 
N. Y. 246; Gaus v. Bleiman, 82 Pa. 
Super. 97; Spencer v. Alki Point 
Transp... (Co553) (IWash-ail 7, 50d 509), 
132 AmSR 1058. 

56. U. S.—Fowler v. Equitable 
Trust. Co sOe iS. 4dbl ee GS 
35 L. ed. 794. 

Cal.—Connick v. Hill, 127 Cal. 162, 
59 P 832; Emeric v. Alvarado, 90 Cal. 
444, 27 P 356. 

Ida.—Montandon v. Wingert, 5 Ida. 
185, 47 P 814. 

Iowa.—Mills County Nat. Bank v. 


Perry, 72.lIowa 15, 33 NW 341, 2 
AmSR 228. 
Kan.—Schalansky v. Schalansky, 


106.Kan. 621, 189 P 367; Stinson v. 
Bell, 96 Kan. 191, 150 P. 603. 
Nebr.—White v. Rourke, 11 Nebr. 
519, 9 NW 689. 
N. Y.—Traphagen v. Donihee, 28 
App. Div. 627,-51 NYS. 267; Marvin 
v. Inglis, 39 HowPr 329. 


Oh.—Niles v, Parks, 49 Oh. St. 370, 
34 NE 735. 
Okl.—Charley v. Norvell, 97 Okl. 


114, 116, 221 Pr255 

s. Ga niesanton v. Messervey, 35 
S. C. 409, 14 SE 854; Aultman vy. Ut- 
sey, 34 SC. 559, 13 SE 848. 

Tex.—Goode v. Pierce, (Civ. <A.) 
112 SW 688. 

Wis.—Lace v. Schoenhalss, 938 Wis. 
665, 68 NW 395. 

Wyo.—Sheridan First Nat. Bank v. 
Citizens’ State Bank, 11 Wyo. 32, 70 
RP 726. 

“An examination of the record 
convinces us that there was evidence 
reasonably tending to support the 
verdict of the jury on both proposi- 


tions, and in these circumstances, 
where no prejudicial errors are 
shown in the instructions of the 


court and its ruling upon law ques- 
tions presented during the trial, this 
court will not substitute its judg- 
ment for that of the jury, and the 
verdict will not be disturbed on ap- 
peal.” Charley v. Norvell, supra. 

[a] For example, in an action to 
foreclose a mortgage on account of 
the nonpayment of a coupon interest 
note, where the defense is payment 
of the note, and the evidence tends to 
prove that defense, the verdict and 
judgment in favor of defendant will 
not be disturbed on the ground that 
the verdict and judgment are not 
supported by evidence. Schalansky 
Sarr ehala ney 106: Kan.) 62d; -189y Pe 
2 
v . 

57. Generally see Appeal and Er- 
ror §§ 38093-8314. 


58. U. S.—Grape Creek Coal Co. v. 
Farmers’ L. & T. Co., 638 Fed. 891, 
12 CCA 350. 


Fla.—Laflin v. Gato, 50 Fla. 558, 
89) Sicbo: 

Ill.—Stacey v. Randall, 17 Ill. 467; 
Calumet, etc., Canal, etc., Co. v. Da- 
vis, 218 Ill. A. 176 [rev on other 
grounds 297 Ill. 11, 130 NE 455]. 

Ind.—Sullivan vy. Whisler, 16 Ind. 
200; Gale v. Grannis, 9 Ind. 140. 

Iowa.—National Surety Co. v. 
Walker, 148 Iowa 157, 155 NW 338, 
38 LRANS Beaty Bailey Vv. Londing- 
ham, 53 Iowa 722, 6 NW 76. 

Kan.—Myers v. Wheelock, 60 Kan. 


747, 57 P 956. 

Nebr.—Toliver v. Stephenson, 83 
Nebr. tal 120 NW 450. 

N. Y.—Read v. Knell, 143 N. Y. 484, 


39 NE 4 [aff 69 Hun 541, 23 NYS 
941]; Sickles v. Flanagan, 79 N. Y. 
224: Corning v. Smith, 6 N.. ¥.- 825 


Johnson: v.* Putnam, BWdy., sete, =Co, 
V6 GADD aD iva 690s seo) IN iseacae 

N. D.—Campbell v. Coulston, 1$ 
N. D. 645, 124 NW 689. 

Pa.—Tharp v. Smith, 2 Watts 387. 

S. C.—Prudential Inv. Co. v. Con- 
nor, 120 S. C,. 42, 112 SE 539. 

Wis.—Kopmeier v. Larkin, 47 Wis. 
598, 3 NW 373. 

B. C.—Morgan v. Dominion Perma- 
nent Loan Co., 17 B. C. 366, 4 DomLR 
331, 21 WestLR 748 [app allowed 50 
Can. S.C, 485, 22. DomLR 163507 
WestWkly 844]. 

[a] Disclaimer of interest by one 
who should have been made a party 
will not cure the defect or prevent a 
reversal of the decree. Gale v. Car- 
ter, 154 Ill. A: 478. 

{b] In case of joint defendants, 
where one procures the reversal of 
the judgment on grounds equally af- 
fecting them all, it should be re- 
versed as to all. Hemphill v. Pry, 
188 Pa. 2438, 41 A 530; Kopmeier v. 
Larkin, 47 Wis. 598, 3 NW 3873. 

[c] Different terms of sale fixed 
after reversal.—After a judgment of 
foreclosure is reversed on the ground 
that it includes usury, the trial court, 
in reéntering judgment, may fix dif- 
ferent terms of sale. Morgan v, 
Wickliffe, 70 SW 680, 24 KyL 1039. 

59. Cal—Ukiah Bank v. Reed, 131 
Calkw597,2:63 Pr92ic 

Fla.—McLane v. Piaggio, 24 Fla. 


TiS. Sy onse 
Woods, 14 Miss. 


Miss.—Terry v. 
139, 45 AmD 274. 
‘Nebr.—Irwin v. Welch, 10 Nebr. 
479, 6 NW 753; Gray v. Naiman, 2 
Nebr. (Unoff.) 196, 96 NW 343. 

N. Y.—House y. Eisenlord, 102 N. 
Y. (13,7 NE 428; Catlin v.-Grissiew 
5a Now Yess Oon Mortimer v. Nash, it 
AbbPr 229 note. 

[a] Findings of the referee will 
not be set aside unless clearly erro- 


neous. Chicago City Bank, etc., Co. 
v. Bremer, 189 Ill. A. 258. 
60. U. S—Carson v. Hurt, 250 


Fed. 30, 162 CCA 202. 

Cal.—San Francisco Sav. Union v. 
Myers, 76 Cal. 624, 18 P 686; Batchel- 
der v. Brickell, 75 Cal. 373, 17 P 441. 

Fla.—Corlett v. Wood, 81 Fla. 510, 
88 S 268. 


Ill.— Roby v. Chicago Title, etc, 
Co., 194 Ill. 228, 62 NE 544. 
Mich.—Hardwick v. Bassett, 29 


Mich. 17. 

Nebr.—Hoyt v. Little, 55 Nebr. 71, 
75 oe 56. 

Y.—Archer v. Archer, 147 App. 

Div. 44,131 NYS 661. 

Or.—Graber v. Boswell, 94 Or. 70, 
181 P 986, 185 P 231. 

Tenn. —Dunn v. Dunn, 99 Tenn. 598, 
42 SW 259. 

Wis.—Morris v. Peck, 73 Wis. 482, 
41 NW 623 


[a] Excessive amount of judg- 
ment may be cured by remittitur 


without a _ reversal. Primley v. 
Shirk, 163 Ill. 389, 45 NE 247; 
Crosby v. Kiest, 135 Ill. 458, 26 NB 


689; Hoyt: v. Little, 55 Nebr. 71, 75 
NW 56; Morris v. Peck, 73 Wit 482, 
41 NW 623. 

Modification of foreclosure decree 
by trial court see supra §§ 1765-1767. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ §§ 1797-1799] 


may be remanded to the court below for further 
. proceedings necessary to correct errors or fix the 
rights of parties in accordance with the opinion,*! 
or with directions to enter a judgment in conformity 
with the decision of the appellate court.®? 
the judgment is found to be free from substantial 
errors, it should be affirmed,®* and this is also 
the proper course where appellant is found to have 
no interest entitling him to maintain the appeal.*+ 
E Where a sale has 

already been made under the judgment, a reversal 
will generally make the sale voidable at the instance 
of appellant, saving the rights of a purchaser in 
And a sale may be avoided by the 
decision on appeal, where the decree is modified 
in respect to the manner of the sale.®® 


Effect of reversal of decree. 


good faith.® 


61. U. S.—Hanan y. Threadgill, 
296 Fed. 569. 
E Ill.— Schott v. Horney, 201 Ill. A. 
0 


Iowa.—Boice v. Coffeen, 158 Iowa 
705, 188 NW 857; Kilmer v. Gallaher, 
116 Iowa 666, 88 NW 959. 

Kan.—Swenney v. Hill, 69 Kan. 868, 
77 P 696; Cooper v. Haythorn, 66 
cans 79m wl) Py 278s 
Md.—Fitzhugh v. McPherson, 9 
Gill & ‘J. 51: 

Mich.—Holliday v. Snow, 129 Mich. 
494, 89 NW 443; Bowles v. Hoard, 71 
Mich. 150, 39 NW 24. 

N. Y.—Germania L. Ins. Co. v. Rae, 
SODIN Vn 7 430 ON EPS 2k 

S. C.—Kirven v. Wilds, 98 S. C. 463, 
82 SE 6738. 

Tex.—Henne v. Moultrie, (Civ. A.) 
78 SW 11. 

Utah.—Wherritt v. Dennis, 48 Utah 
309, W59"P 534: 

W. Va.—Simms v. Ramsey, 79 W. 
Va. 267, 90 SE 842. 

fa] TDliustrations.—(1) On a bill 
to foreclose a mortgage where the 
auestion of the invalidity of the act 
providing that mortgages shall be 
exempt from defenses to the same 
extent as negotiable instruments de- 
scribed therein was not raised in the 
trial court, it was held that a judg- 
ment for defendants should be re- 
versed and the cause remanded so as 
to give opportunity to litigate such 
question. Schott v. Horney, 201 Ill. 
A. 10. (2) Where the issues raised 
in the lower court were not disposed 
of, the supreme court will not deter- 
mine the rights of the parties as to 
such issues but will remand the case 
to the trial court. Brunswick Realty 
Co. v. University Inv. Co., 43 Utah 
75, 134 P 608. (3) Where it is neces- 
sary to bring in new parties to ad- 
just liens, the cause will be remanded 
to the trial court. Simms v. Ram- 
sey, 79 W. Va. 267, 90 SEH 842. 

62. - Cowdery v. London, etc., Bank, 
D3 95Call (298; 738) Pid96)965Am Riis 
Walsh v. Hyland, 6 Cal. Unrep. Cas. 
108, 54 P 148; Glover v. Benjamin, 73 
Tll. 42; Sallee v. Morgan, 67 Ill. 376; 
Thompson v. Hoagland, 65 Ill. 310; 
Gillam v. Barnes, 123 Mich. 119, 82 
NW 38; Marling v. Maynard, 129 Wis. 
580, 109 NW 537; Tanguay v. Felt- 
housen, 45 Wis. 30. 

63. Mercantile Trust Co. v. Sunset 
Road Oil Co., 176 Cal. 461, 168 P 
1037; Leighton v. MacDaniel, 33 App. 
(D. C.) 480; Lackey v. Yekel, 113 
Nebr. 382, 203 NW 542; Felts’ App., 
(Pa, AT AlA95: 

64. Chadron Loan, ete., Assoc. v. 
Hayes, 4 Nebr. (Unoff.) 685, 95 NW 
868; Hoag v. Hatch, 1 Silv. Sup. 534, 
5 NYS 524; Evans v. Wilmer, 210 Pa. 
624, 60 A 312; Adtna L. Ins. Co. v. Mc- 
Cormick, 20 Wis. 265. 

Persons entitled to appeal see sSu- 
pra § 1791. 

65. U. S.—Hubinger v. New York 
Cent. Trust Co., 94 Fed, 788, 36 CCA 
494, 


Cal.—Cowdery v. etc., 


London, 
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Where 


its validity.” 
rea 139 Cal. 298, 73 P 196, 96 AmSR 
15. 


N. Y.—Hidden v. Godfrey, 92 App. 
Div. 373, 87 NYS 14. 


Oh.—Kuzel v. Citizens Sav., etc., 
Co b9MOhniCirA Cele se sad. 
Tenn.—Hughes Bros. Mfg. Co. v. 


Conyers, 97 Tenn. 274, 36 SW 1093. 
Wash.—Hinchman vy. Point Defi- 
ance R. Co., 17 Wash. 399, 49 P 1061. 
66. Abernathy v. Moses, 73 Ala. 
381. See also State v. lLaflin, 40 
Nebr. 441, 58 NW 9386. f 

67. Under exercise of power see 
§§ 1411-1442 in 41 C. J. 

. U. S.—Blossom v. Milwaukee, 
etc., R. Co:, 3 Wall. 196, 18 Li. ed. 43; 
Minnesota Co. v. St. Paul Co., 2 Wall. 
609, 17 L. ed. 886; Williamson v. 
Berry, 8 How. 495, 12 L. ed. 1170. 

Ark.—Sessions v. Peay, 23 Ark. 39; 
Penn v. Tolleson, 20 Ark. 652. 

Ill.—Bozza v. Rowe, 30 Ill. 198, 83 
AmD 184, 

Iowa.—Central Trust Co. vy. Gate 
City Electric St. R. Co., 96 Iowa 646, 
65 NW 982. 

Kan.—Plainville First Nat. Bank 
v. Barons, 109 Kan. 493, 200 P 297. 

Ky.—Forman v. Hunt, 3 Dana 614. 

Md.—Waener v. Cohen, 6 Gill 97, 
46 AmD 660; Glenn v. Clapp, 11 Gill 
S&S. Hurt vaStull, 44MdsiCher3o1s 
Harrison v. Harrison, to Mdi Chi:33hs 
Sewall v. Costigan, 1 Md. Ch. 1208; 
Andrews v. Scotton, 2 Bland 629; 
Iglehart v. Armiger, 1 Bland 519. 

Miss.—Tooley v. Kane, Sm. & M. 
Ch. 518; Robertson v. Haun, Freem. 
265. 

Tenn.—Deaderick Smith, 6 
Humphr. 139. 

Eng.—Savile v. Savile, 1 P. Wms. 
745, 24 Reprint 596; Ex p. Minor, 11 
Ves. Jr. 559, 32 Reprint 1205. 

Judicial sale generally see Judicial 
Salesi35.C.iJ.epatl. 

{a] Execution sale distinguished. 
—Plainville First Nat. Bank vv. 
Barons, 109 Kan. 493, 200 P 297. 

69. See infra § 1848. 

“Not that the approbation of the 
master in either case completes a 
title to a purchaser. It is only... 
one step towards a purchaser’s get- 
ting a title. ... Looking merely to 
the parties, it is 4 nullity, because it 
wants the assent of the Chancellor, 
through the officer whom he substi- 
tutes for himself to give it.” Wil- 
liamson v. Berry, 8 How. (U. S.) 495, 
546, 548,12 L. ed: 1170. 

{a] Until sanctioned by the chan- 
cellor the sale is never valid. For- 
man v. Hunt, 3 Dana (Ky.) 614. 

70. See Penn v. Tolleson, 20 Ark. 
652, 661; Harrison v. Harrison, 1 
Md. Ch. 331; Andrews v. Scotton, 2 
Bland (Md.) 629, 637. 

‘It is the Court itself, for the 
benefit of all interested, therefore, 
who is the vendor in such cases.” 
Andrews v. Scotton, supra. 

“The whole proceeding, from the 
beginning to the final confirmation 
of the reported sale, and the passing 
of the title to the vendee and the 


Vv. 


$$ eee 


[§ 1798] N. Sale**7—1,. Nature in General. 
sale made under a decree of foreclosure of a mort- 
gage is a judicial sale, made pendente lite,°* and re- 
quires confirmation.®® 
is that the court is itself the vendor,’® and that the 
marshal, sheriff, 
cer as may be appointed to conduct it is the mere 
agent of the court in executing its wil 
ingly the court may cure any departure from the 
terms of the decree by ratifying the sale.” 

[§ 1799] 2. Proceedings Preliminary to Sale**— 
a. Decree of Foreclosure, Process Thereunder, and 
Affidavit of Nonpayment. 
of a competent court’ directing the sale of mort- 
gaged premises under foreclosure™® is essential for 
Whether the decree constitutes the 
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A 


The theory of such a sale 


commissioner, or such other offi- 


Ln 


Accord- 


A judgment or decree’ 


money to the persons entitled to it, 
was under the supervision and con- 
trol of the court,’ Penn vy. Tolleson, 
supra. 

{a] “fhe theory of sales of this 
character is, that the court is itself 
the vendor, and the commissioner or 


master is mere agent in executing 
its will. The whole proceeding, 
from its incipient stage up to the 


final ratification of the reported sale, 
and the passing of the title to the 
vendee, and the money to the person 
entitled to it, is under the super- 
vision and control of the court.” 
Sessions vy. Peay, 23 Ark. 39, 41. 

Mandamus to compel court to make 
or enforce order generally see Man- 
damus § 139. See also Leonard v. 
Wayne Cir. Judge, 16 Mich. 377, 85 
NW 959 (where writ of mandamus to 
the circuit judge, to enter an order 
directing a sale under a decree of 
foreclosure, was denied). 

71. Blossom v. Milwaukee, ete., R. 
Co., 3 Wall. (U..S.) 196, 18 L. ed. 43; 
Williamson v. Berry, 8 How. (U. S.) 
495, 12 L. ed. 1170; Forman v. Hunt, 
3 Dana (Ky.) 614; Harrison v. Har- 
rison;, PuMd. Chiy33d. 

[a] “A commissioner appointed by 
the Chancellor to sell is the mere 
ministerial servant and agent of the 
Chancellor; has no other guide than 
the instructions contained in the de- 
cree; in this state, gives no bond or 
security; is required to make a report 
to the court of his actings and do- 
ings.” Korman ‘-v. Hunt) 3s Dana 
(Ky.) 614, 622. 

[b] “The marshal or master, as 
the case may be, is the officer of the 
court, and ...as such his acts and 
proceedings are subject to the revi- 
sion and control of the court.” 
Blossom v. Milwaukee, etc., R. Co., 3 
Wall. (U. S.) 196, 207, 18 L. ed. 43. 

{[c] “The trustee... [is] the 
mere agent or attorney of the Court, 
under a special delegated authority.” 
foyer v. Harrison, 1.Md. Ch. 331, 


Persons who may sell see infra §$§ 
1823, 1824. 

72. See infra § 1848. 

73. Scope and validity of judg- 
ment see supra § 1732 et seq. 


74 See supra § 1732 et seq. 
75. See supra §§ 1523, 1524. 
76. See supra § 1745 et seq. 


77. U. S—Pendleton v. Vigneaux, 
166) Fed. 935; Farmers’ L. & T.. Co. 
v. Green Bay, etc., R. Co., 6 Fed. 100, 
10 Biss. 203. 

Cal.—Granger v. Sheriff, 140 Cal. 
190, 738 P 816; Van Loben Sels v. 
Bunnell, 131 Cal. 489, 63 P 773. 
ane C.—Wood v. Grayson, 22 App. 


Paros ips yaa Vv. Jones; 1.00) 1.001.) “As 
Ind.—Elston v. Piggott, 94 Ind. 14. 
Jowa.—Bevans vy. Dewey, 82 Iowa 

85, 47 NW 1009. 

Kan.—Plainville First Nat. Bank 

v. Barons, 109 Kan. 493, 200 P 297. 
Ky.—James v. Webb, 71 SW 526, 


* By SAMUEL Boyp Darina (§§ 1798-1962). 


182 


[42 0. 3.] 


sufficient and only necessary authority to the officer 
or master or commissioner making the sale,’® or 
whether in addition an order of sale’ or a special 
execution,®° as the case may be, is necessary depends 
on the statutory provisions of the particular ju- 
risdiction.. But in all instances, the sale and the 
officer’s authority to make it is by virtue of the 
decree, and not of the process issued thereunder,** 
and in the absence of any statutory provision that 
a writ of execution must be issued in all eases,*? 
the sale may be made under the decree of the court 
without the issue of process directing such sale.** 
In some states the practice is for 
the officer to aet under an order of sale which is 
in the nature of a special writ or process based on 


Order of sale. 


the decree, and which issues from 


24 KyL 1382; Lebus v. Slade, 71 SW 


510, 24 KyL 1325; Kincheloe v. Mc- 
Cane, 3 SW 38, 8 KyL 698. 
La.—Levy v. Lake, 43 La. Ann. 


1034, 10 S375. 

Mo.—Lord vy. Johnson, 102 Mo. 680, 
15 SW 73. 

Mont.—Thomas _ v. Thomas, 44 
Mont. 102, 119 P 283, AnnCas1913B 
616. 


Nebr.—Mead v. Hoover, 63 Nebr. 
419, 88 NW 655. " 

N. Y.—Kelly v. Israel, 11 Paige 
147. 

Pa.—Sterrett v. Dunlap, 12 Pa. 
Dist. 453 note. 


Tex.—Thompson v. Jones, 12 SW 
Rite 

Va.—Kyeger v. Sipe, 89 Va. 507, 16 
SE 627; Michie v. Jeffries, 21 Gratt. 
(62 Va.) 334. ‘ 

W. Va.—Barbour v. Tompkins, 31 
W. Va. 410, 7 SE 1. 

[a] After the death of the mort- 
gagor against whom foreclosure pro- 
ceedings had been instituted, an or- 
der of sale cannot be issued merely 
on notice to his widow where no de- 
cree had been taken, the proceedings 
up to that time including merely the 
reference to a master, a report by 
him in favor of complainant and that 
a decree of foreclosure should be en- 
tered, and exceptions to such report. 
Pendleton vy. Vigneaux, 166 Fed. 935. 

78. Kelly v. Israel, 11 Paige (N. 
Ny A7, 


79. See infra text and notes 84- 
92. 

go. See infra text and note 94. 

81. U. S.—Milwaukee, etc., R. Co. 
Val Soutteri72” Wall) 16097017 «Ii ed. 
886. 

Ill.— Moeller v. Miller, 315 Ill. 454, 
146 NE 449. 


Mont.—Thomas v. Thomas, 44 
Mont. 102, 119 P 288, AnnCas1913B 
616. 

Nebr.—Mead v. Hoover, 63 Nebr. 
419, 88 NW 655; Salisbury v. Murphy, 
63 Nebr. 415, 88 NW 764; Young v. 
Wood, 63 Nebr. 291, 88 NW _ 528; 
Gooding v. Ransom, 63 Nebr. 78, 88 
NW 169; Bristol Sav. Bank v. Field, 
57 Nebr. 670, 78 NW 254, 73 AmSR 
539; Wagenknecht v. Seeley, 55 Nebr. 
769, 76 NW 473; McKinney v. Glass- 


burn, 2 Nebr. (Unoff.) 615, 89 NW 
598. 
Porto Rico.—Zayas _ v. Caguas 


Registrar, 28 Porto Rico 106. 

See Miller v. Kolb, 47 Ind. 220 
(holding that the sheriff must sell 
the land described in the decree, the 
objection that other land was _ in- 
tended by the parties not being made 
until after the sale and execution of 
the sheriff's deed). 

“This decree was the authority for 
the sale and its provisions were 
mandatory upon the officers conduct- 
ing the sale.” Moeller v. Miller, 315 
Tl. 454, 459, 146 NB 449. 

{a] Delivery of order to officer.— 
It is not necessary to show delivery 
of the order of the court by the clerk 
to the marshal when recording the 
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to the order is 


the elerk’s office 


sale, the order itself being sufficient, 
inasmuch as the authority comes 
from the order, and not its delivery. 
Zayas v. Caguas Registrar, 28 Porto 
Rico 106. 

Effect of irregularities in order of 
sale see infra § 1872. 

82. See statutory provisions. 

83. De Witt County Nat. Bank v. 
Mickelberry, 244 Ill. 77, 91 NE 86, 
185 AmSR 304; Thomas vy. Thomas, 
44 Mont. 102, 119 P 283, AnnCas1913B 
616. See Oklahoma City Packing, 
ete., Co. v. Pearson, 94 Okl. 124, 220 
P 932 (where the trust deed provided 
that, in case of breach of conditions, 
the trustee may take possession of 
the property and sell the same, and 
the court in rendering judgment 


made an order authorizing him to 
do so). L 

84. Cal.—Cowell v. Buckelew, 14 
Cal. 640. 


Ind.—Sowles v. 20 Ind. 
217, 88 AmD 315. 

Kan.—Pool v. Gates, 119 Kan. 621, 
240 P 580. 


Harvey, 


Nebr.—Cuyler v. Lilly, 65 Nebr. 
507, 91 NW 391; State v. Laflin, 40 
Nebr. 441, 58 NW 936. 

Oh.—Moore v. Ogden, 35 Oh. St. 


430. 

Okl.—Folsom v. Mid-Continent L. 
Ins:= Co, 94HOKl. A18d622T BP 4se. 

S. C.—Walker v. Walker, 17 S. C. 


329. 
[a] As “process.”—An order of 
sale is a process of the court and 


subject to statutory provisions re- 
lating to all “process” as_ such. 
Folsom vy. Mid-Continent L. Ins. Co., 
94 Okl. 181, 221 P 486. 

[b] As “special execution.”—An 
order of sale in a mortgage foreclo- 
sure suit is a “special execution,” as 
such term is used in the statute re- 
lating to executions. Pool v. Gates, 
119 Kan. 621, 240 P 580. See also in- 
fra text and notes 85-92. 

85. See Sowles v. Harvey, 20 Ind. 
217, 88 AmD 315 (holding, however, 
that the rights of a bona fide pur- 
chaser, at the sale, without notice, 
will not be affected by plaintiff's 
failure to direct the clerk to issue 
the order). 

86. Havens v. Pope, 10 Kan. A. 
305, 62 P 540. See Moore v. Ogden, 
85 Oh. St. 430 (holding that a revivor 
by personal representatives of a de- 
ceased plaintiff in a mortgage fore- 
closure action could be had even 
after the lapse of five years, the 
statutory period within which exe- 
eution on money judgments must 
issue to prevent their becoming dor- 


mant). 

87. Cowell v. Buckelew, 14 Cal. 
640, 641. 

“There is no doubt of the right of 
the plaintiffs to the order. The de- 
cree binds the _ specific premises 
mortgaged, and the property passed 
into the hands of the executrix sub- 
ject to its lien. She can take only 


what remains after the lien has been 
satisfied.” Cowell v. Buckelew, su- 


fendant after the foreclosure decree.** 
decree of the court and not the clerk’s order of sale 
is the source of authority for the sale,** the sale 
is not invalidated by defects in the order,’® such 
as the want of a proper signature or a seal, or 
by other irregularities,®! unless they violate some 
express controlling provision to the contrary with 
reference to such writs or orders.°? 


as of course, on failure of defendant to pay the 
amount of the decree within the time limited, and 
on direction of plaintiff,8* the direction by  plain- 
tiff being a condition precedent to the issuing of 
such order,®® necessitating, in case of his death, a 
revivor before an order can issue.*® Plaintiff’s right 


not affected by the death of de- 
Since the 


pra. 
88. See supra text and note 81. 
89. See cases infra notes 90-92. 


90. Hager v. Astorg, 145 Cal. 548, 
79 P 68, 104 AmSR 68; Spaulding v. 
Howard; )121-Cal.+194, 53° PY jeter 
Hunter y. Burnsville Turnp. Co., 56° 
Ind. 213; Passumpsic Sav. Bank v. 
Maulick, 60 Nebr. 469, 83 NW 672, 83 
AmSR 539; Wheldon v. Cornett, 4 
Nebr. (Unoff.) 421, 94 NW 626. 

91. Kan.—Cross vy. Knox, 32 Kan. 
725, 5, P32. 

Mont.—Thomas v. Thomas, 44 
vee 102, 119 P 283,, AnnCasi1913& 


Nebr.—Cuyler v. Lilly, 65 Nebr... 
507, 91 NW 391; Mead v. Hoover, 63 
Nebr. 419, 88 NW 655; Lamson _v. 
Bohrer, 63 Nebr. 105, 88 NW 161; 
Gooding v. Ransom, 63 Nebr. 78, 88: 
NW 169; Wilson v. Neu, 4 Nebr. 
(Unoff.) 348, 93 NW 941; Colony v. 
Billingsley, 2 Nebr. (Unoff.) 670, 89 
NW 744; Rutland Sav. Bank v. 
O’Bryan, 2 Nebr. (Unoff.) 519, 89 NW 
377; Tootle v. Willy, 1 Nebr. (Unoff.): 
711, 96 NW 342; MacLagan v. Witte,. 
1 Nebr. (Unoff.) 438, 96 NW 490. 

Okl.—Mason vy. Slonecker, 92 Okl. 
227, 219 P 357. 

S. C.—Lipscomb v. Hammett, 56 S. 
C. 549, 35 SE 194. 

Wis.—Farmers’, ete., Bank v. Lu-- 
ther, 14 Wis. 96. 

{a] Error in description.—Where 
the judgment provides for the lapse 
of six months between judgment and 
sale as required by statute, a sale 
thereunder is not invalidated because 
of an immaterial error in description 
which was later corrected by amend- 
ment, on the ground that the amend-- 
ment constituted a new judgment 
and the time of sale was within the 
statutory period thereafter. Mason 
v. Slonecker, 92 Okl. 227, 219 P 357. 

{[b] Order issued in another 
county.—(1) Where a mortgage fore- 
closure decree was entered in the 
county in which the mortgaged prem-- 
ises were situated, the fact that the 
order directing the sale thereof was: 
passed in another county did not in- 
validate it. Lipscomb v. Hammett, 
56 S.C. 549,35 SH 2942102) Bueit 
has been held that a’ sale made under: 
an order of sale issued in another: 
county before it has been certified to,. 
and filed with, the clerk of the court 
where the action was pending is ir- 
regular and liable to be set aside at 
the instance of any party interested. 


Farmers’, etc, Bank. vy. Luther, 14 
Wis. 96. ; 
{[c] Assignment of decree.—An. 


objection that the order and notice of 
sale made no mention of an assign-- 
ment of the decree is not available, 
in the absence of any showing of’ 
prejudice. MacLagan v. Witte, 1 
Nebr. (Unoff.) 438, 96 NW 490. 

92. Conditt v. McKinley, 94 Okl.. 
266, 221 P 1007; Folsom v. Mid-Con- 
eo le Co., 94 Okl. 181, 221° P* 

; Martin v. Hostetter, 59 Okl. 246,. 
158 P 1174, ‘ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~§§ 1799-1800] _ 


Special execution. 


a special fieri facias.®* 
Affidavit of nonpayment. 


of the amount due. 


_[§ 1800] b. Injunction or Stay of Sale®’—(1) 
A sale to be made under 
a decree of foreclosure may be enjoined when it 
would operate as a fraud upon the rights of the 
mortgagor or third parties,®® or when complainant 
is seeking to make an unconscionable or oppressive 
use of his decree or to enforce it in violation of 
his agreement,! or generally, when the sale would 
work an irreparable injury to the just rights of 
applicant,? or wherever the statute authorizes it,® 
and in such eases the sale may be enjoined, even 
though a favorable chance to sell the property may 


In General. Injunction.’ 


[a] Style of writ.—The provision 
of the constitution that the style of 
all writs and processes shall be “The 
State of Oklahoma’ is mandatory, 
and an order of sale upon a decree 
of foreclosure of a mortgage upon 
real estate not running in the name 
of the “State of Oklahoma” is void, 
and will not support a sheriff’s sale 
made thereunder, even though the 
question was raised when the sale 
was presented for confirmation. Con- 
ditt v. McKinley, 94 Okl. 266, 221 P 
1007; Folsom v. Mid-Continent L. Ins. 
Co., 94 Okl. 181, 221 P 486; Martin 
v. Hostetter, 59 OKl. 246, 158 P 1174. 

[b] Direction to sheriff.—A fail- 
ure of the order of sale to contain a 
direction to the sheriff to sell there- 
under invalidates the order, the con- 
stitution of Oklahoma requiring that 
the order shall contain such direc- 
tion. Martin v. Hostetter, 59 Okl. 
246, 158 P 1174. 3 

93. Special execution generally see 
PExecutions § 2. 

94. U. S.—Watson v. Bondurant, 
21 Wall. 123, 22 L. ed. 509. 

Ill.— Sidwell v. Schumacher, 99 Ill. 
426; Karnes v. Harper, 48 Ill. 527. 

Iowa.—International Trust Co. v. 


Keokuk Electric St. R., ete., Co., 90 
Towa -90,A57NNW = 7125 Bevansi® v. 
Dewey, 82 Iowa 85, 47 NW 1009. 


La.—Chase v. New Orleans Gas 
Light Co., 45 La. Ann. 300, 12 S 308; 
Levy v. Lake, 43 La. Ann. 1034, 10 
S 375. 

Mo.—Lord v. Johnson, 102 Mo. 680, 
15 SW 73. 

Pa.—Sterrett v. Dunlap, 12 Pa. 
Dist. 453 note; Taylor v. Beekley, 12 
Pa. Dist. 452. See Bronson v. Brown, 
8 Pa. Dist. 365 (holding that the exe- 
cution is valid only in so far as it 
‘conforms to the judgment). 

Tex.—Thompson v. Jones, 12 SW 77. 


95. See statutory provisions. 
96.) « Colonial.) Inv.,, ete, Co.) ve 
Viking Farm Lands, (Alta.) [1921] 


2 WestWkly 728. 

[a] Amount due—(1) Filing of 
‘an affidavit of the amount due with 
the petition for foreclosure satisfied 
the statutory requirement that a 
sworn statement of the amount due 
should be filed after the forfeiture 
and before the time of the sale. 
Brooks v. Hays, 24 Md. 507. (2) An 
affidavit stating the sum due “ 
claimed by this deponent” is insuffi- 
cient, the statute requiring that the 
affidavit should state the amount 
positively or in accordance with the 


‘affiant’s belief. Peo. v. Becker, 20 
N. Y. 354. 
$7. Cross references: 


of infra 

Stay of sale as constituting estoppel 
to deny validity of foreclosure de- 
cree see infra § 1868. 

'Time of sale see infra § 1821. 
98. Rest; foreclosure 


‘Postponement Sale see 
§ 1822 


see 


In some states process for 
the enforcement of the decree takes the form of a 
special execution against the mortgaged property or 


Where the statute re- 
quires it,®® plaintiff must file an affidavit or sworn 
statement of nonpayment of the mortgage debt and 
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be lost thereby.* 
ters which may be pleaded in defense® to the fore- 
closure suit will not constitute sufficient reason for 


[42 C.J.] 183 


It is held generally that mat- 


enjoining the sale,® especially where such issues 


Stay of sale. 


were raised and a finding made against the mort- 
gagor;’ but there are exceptions to this rule.8 
The statutes of several states pre- 


seribe the grounds and terms on which the execution 


be granted.1° 


supra § 1543 et seq. 
i 99. Ala.—Struve v. Childs, 63 Ala. 
hou 

Ga.—Western Union Tel. Co. v. 
Brown, etc., Co., 154 Ga. 229, 114 SH 
36; Calvert Mortg. Co. v. Flynt, 143 
Ga. 590, 85 SE 758. 


pean Sone, v. Dike, 17 Minn. 
457. 
; Ps C.—Martin v. Martin, 24 S. C. 
46. 


Can.—Collins v. Cunningham, 21 
Can; S.-C: °1/39° 

1, Ala.—Security Loan Assoc. v. 
Lake, 69 Ala. 456. 


Kan.—Nelson v. Hoskinson, 103 
Kan. 46, 172 P 993. 
Mich.—Eaton v. Eaton, 68 Mich. 


158, 36 NW 50. 

N. Y.—Frost v. Myrick, 1 Barb. 
362; Foster v. Hughes, 51 HowPr 20; 
Van Wagenen v. La Farge, 13 How 
Preis 

Ont.—Goodwin v. Williams, 5 
Grant-Ch. 178: 

{a] Injunction refused. — Where 
parties to a judgment of foreclosure 
agree as to the time and manner of 
enforcing it, an injunction will not 
lie to restrain a sale contrary to the 
agreement, since the court granting 
the decree has power to control the 
writ. Buell v. San Francisco Sav. 
Union, 65 Cal. 292, 4 P 14. 

2. Western Div. Western North 
Carolina BR. Co“wv: Drew, 290 FR. .Cas: 
No. 17,433, 3 Woods 674; Arnett v. 
Munnerlyn, 71 Ga. 14; Hines v. Mun- 
nerlyn, 57 Ga. 32; Strom v. Ameri- 
can Freehold Land Mortg. Co., 42 S. 
Cc. 97, 20 SE 16. 

{a] Injunction was refused: (1) 
Where irreparable injury had not 
been established. McCulla v. Bead- 
lestonei-. R220020,20) ZAge tls .eG2)) 
Where it was sought on a merely 
gratuitous assumption that the sher- 
iff would subsequently misinterpret 
or violate the law applicable to mort- 
gage foreclosure sales. Gordon v. 
Bodwell, 55 Kan. 131, 39 P 1044. 

3. Sample v. Elliott, 155 La. 941, 
a S 705; Rau v. Katz, 26 La. Ann. 
463. 

[a] Although appeal may be 
available injunction is also an avail- 
able remedy. Jones v. Bouanchaud, 
158 La. 27, 103 S 393. 

[b] Discrepancy in dates.—Injunc- 
tion is the proper remedy under the 
statute where a discrepancy appears 
between the dates of the note sued 
on and the note secured by the mort- 
gage, the court also holding that the 
fact that a remedy by appeal was 
available is no defense where the 
remedy is specifically granted in such 
cases by statute. Hackemuller v. 
Figueroa, 125 La. 307, 51 S 207. 

[c] Mere claim of excessive inter- 
est has been held insufficient as a 
ground for injunction. Sample v. 
Elliott, 155 La. 941, 946,99 S 705, 707. 

4 Western Div. Western North 


of a decree of foreclosure may be stayed; and it 
has been held that the grounds stated in the stat- 
ute are the only grounds upon which a stay will 
These statutes have been held to ap- 
ply, even though the instrument sued on is not a 
technical mortgage, where the pleadings of both 
parties and the decree treat it substantially as a 
mortgage;'t but they do not apply to decrees of 
strict foreclosure.'? 
sions are mandatory, giving a mortgagor a right 
to a stay upon the conditions stated,!3 as,’for exam- 
ple, a right to a stay for a limited period fixed by 


Some of these statutory provi- 


Carolina R. Co. v. Drew, 29 F. Cas. 
No. 17,433, 3 Woods 674. 

5. See supra § 1530. 

6. Duvall v. Mathews, 136 Ga. 778, 
71 SE 1111; Glynn County Bd. of 
Education v. Franklin, 61 Ga. 303, 
304; Hall v. Americun Bankers’ Ins. 
Co., 315 Ill. 252, 146 NE 137; Perdue 
v. U. S. Fidelity, ete., Co., 39 Okl. 
168, 134 P 438. 

“This defense could have been as 
well pleaded and insisted upon on 
the application to foreclose, as after 
that judgment. There is no pretense 
of any ecuity arising since the judg- 
ment of foreclosure, nor of any fraud 
in the procurement of that judgment; 
nor that by any conduct of the board 
the mortgagors were prevented from 
making their defense; nor that coun- 
sel employed, if employed at all, was 
prevented by collusion of any sort 
with the board from defending the 
proceeding to foreclose. If he failed 
in his duty, his clients must look to 
him _ for redress.” Glynn County Bd. 
of Education v. Franklin, supra. 

[a] Misdescription of equity of 
redemption, which might have been 
corrected by filing an answer point- 
ing out the misdescription, is no 
ground for injunction. House v. 
Tennessee Chemical Co., 159 Ga. 306, 
125 SE 446. 

[b] Matter available by motion.— 
A claim by a second mortgagee to be 
subrogated to the rights of the first 
mortgagee upon tender into court of 
the amount of the prior mortgage 
may be presented by motion in the 
proceedings to foreclose the first 
mortgage and for that reason can- 
not be made the basis for an injune- 
tion of the foreclosure sale. Ketch- 
um v. Crippen, 37 Cal. 223. 

7. Wells v. Hawkins, 130 Ga. 524, 
61 SE 121 (alleged setting apart of 
homestead). 

8. See infra § 1802. 

9. See statutory provisions 

10. Exchange, etc., Co. v. Walden, 
15 ase431. 

11. Spencer v. Moyer, 29 Nebr. 
305, 45 NW 464 (action on a land 
contract which provided for pay- 
ments in installments and in’erest on 
deferred payrents, and giving the 
vendor a right to foreclosure and 
sale on default of the vendee). 

12. Harrington y. Birdsall, 38 
Nebr. 176, 56 NW 961. 

13. Jenkins Land, ete., Co. v. At- 
wood, 80 Nebr. 806, 115 NW 305. 

[a] “Defendant,” as used in a 
statute providing that an order of 
sale in foreclosure shall be stayed 
for nine months on request of de- 
fendant, applies to the mortgagor or 
persons in privity with him, and not 
to cross petitioners seeking to en- 
force a lien, or to parties defendant 
having only a contingent or collateral 
interest in the property. Clark vy. 
Pahl, 75 Nebr. 161, 106 NW 420. 


184 [42 C.J.] 
the statute, upon filing a request for the same 
within a stated time.’ Generally, however, the 
statutes give the court a discretionary power and 
the party who invokes its aid must show good and 
sufficient ground for its exercise. The statutory 
right to a stay may be waived by the mortgagor.*® 
In the absence of statutory authority for the stay,** 
the proceedings after judgment of foreclosure will 
not be delayed;!8 and even where the judgment as 
to a part of the mortgaged premises has been ex- 
cepted to, if there is a final adjudication with refer- 
ence to the other parcels, the sale of such parcels 
will not be stayed.!® In this connection it has been 
held that a statute requiring an ‘‘immediate’’ sale 
after failure to pay the debt within the statutory 
period after the foreclosure decree means as soon as 
the legal steps can be taken, and is not unconstitu- 
tional.*° i 

[§ 1801] (2) Persons Entitled to Injunction or 
Stay. Application for an injunction to restrain or 
stay the sale under a decree of foreclosure’? may 
be made, on a proper showing, by anyone whose 
interests would be affected by such sale,?* as, for 
example, by the mortgagor’s trustee in insolvency,”* 
by a trustee of his wife’s separate property,’* by 
the mortgagor’s administrator, provided he shows 
some interest in the land descended to him,” by 
a purchaser of the equity of redemption,’® unless 
the mortgage contains a pact de non alienando,”’ 
by the owner of a lease on the mortgaged premises, 
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who was not made a party to the foreclosure pro- 
ceedings where he pays the amount of the mortgage 
debt into court,?8 or by one who, claiming under 
an adverse title, has been in possession of the prem- 
ises for the period of limitation, on the theory that 
the sale would cloud his title.2® Persons whose 
interests would not be affected by the sale are not 
entitled to an injunction or order of stay.°° An- 
other mortgagee of the same premises, whether 
senior or junior, who has been made a party to the 
foreclosure proceedings,*! is entitled to relief ;?2 
but be is not so entitled where he has not been 
made a party,** or where he has a prior hen and 
the amount realized from the sale is sufficient to 
discharge it.°* Application may be made by a mort- 
gagee as against one who holds the mortgage note 
and mortgage but without assignment from him.** 

Construction of statute. A statute providing that 
an order of sale on foreclosure shall be stayed on 
request of defendant applies to the mortgagor or 
persons in privity with him and not to cross peti- 
tioners or to parties defendant having only a con- 
tingent or collateral interest in the property.*® 

[§ 1802] (3) Particular Grounds for Relief.** 
An injunction has been granted against a mortgagee 


who had previously conveyed the land by warranty 


deed,*> or who had made an agreement for the 
continuance of the mortgage beyond the date of 
its maturity,°® but not in a case where such agree- 
ment was held to have been made without legal 


14. Jenkins Land, ete., Co. v, At-|a sale is made—that this sale is) fieri facias in favor of the creditor 
wood, 80 Nebr. 806, 115 NW_ 305. public, after full and adequate no-| holding such deed. Wiggins v. Flynt, 
15. Horner v. Corning, 28 N. J. Hq.| tice—and that all persons may bid| 159 Ga. 415, 125 SE 841. 
254. thereat; and that thus the _ prob- [b] Evicted vendee.—A purchaser 
[a] Absent defendant.—The New| ability of sacrifice of the estate is| of real property from a vendor to 
Jersey statute allowing an absent] removed.” Carroll v. Reddington,| whom he has given a purchase-money 
defendant in a foreclosure suit to] 7 Iowa 3886, 388. mortgage is not entitled to an injunc- 
enter an appearance before sale of 19. Burns v. Waldron, 78 W. Va.| tion of a foreclosure sale by his ven- 


the premises, and authorizing the is- 
sue of a supersedeas thereon, is not 
mandatory; but the interference of 
the court is discretionary and the 
party who invokes its aid should 
show surprise and a meritorious de- 
fense. Horner v. Corning, 28 N. J. 
Kq. 254. : 

Particular grounds for stay see in- 
fra § 1802. 


16. Clay v. Hildebrand, 34 Kan. 
694, 9 P 466. ’ 

17. See In re Cushing Sulphite 
Ribre Go... Ltd.) 38 Ni.) BS o8l-r(the 


stay provided for in the Winding-Up 
Act does not apply to proceedings 
under a decree of foreclosure and the 
liquidators have no equity to have 
the sale under the foreclosure pro- 
ceedings stayed by order of the 
judge directing the winding-up pro- 
ceedings). . 

18. Carroll v. Reddington, 7 Iowa 
386. . 
Reason for rule.— ‘If nine 


[a] ning 
months may be given after judg- 
ment, before execution can _ issue, 


then why not double that time, or as 
many years. The same argument 
which would give the time ordered 
in this case, would justify a still 
longer period. There is no warrant 
for it in the express language of the 
law; nor by necessary implication. 
If any can be found, it must be de- 
rived from the power of a court of 
equity to allow time for payment, to 
prevent the sudden loss of the es- 
tate to the mortgagor, and conse- 
quent injury and injustice. It must 
be remembered, however, that under 
our practice and law, the equity of 
redemption is not forfeited at once 
by the judgment; that the mort- 
gagee does not enter at once into the 
possession, and become invested with 
the full title, accounting to the 
mortgagor upon the mortgage debt, 
for the value of the estate; but that 


381, 88 SE 1098. 
20. See infra § 1821. 


21. See supra § 1800. 

22. See cases infra this section, 
23. Zeigler v. King, 9 Md. 330. 

[a] Trustee in bankruptey was 


not entitled to a stay of sale where 
the mortgage was executed more 
than four months: prior to the peti- 
tion in bankruptcy, and where no 
question was raised as to the valid- 
ity of the mortgage or the mortgage 
debt, and where the debt had not 
been proved in bankruptey and the 
trustee had not offered to pay the 
same. Parks v. Baldwin, 123 Ga. 869, 


51 SH 722. 

24. Talmage v. Pell, 9 Paige (N. 
Y.) 410. 

25. Stringham v. Brown, 7 Iowa 


33. 

26. Iowa.—Shields v: Keys, 24 
Iowa 298; Davis v. Bonar, 15 Iowa 
171; Moses v. Clerk Dallas Dist. Ct., 
12 Iowa 139. 

Nebr.—Lausman Vv. 
Nebr. 457, 1 NW 445. 

N. J.—State Bank v. Bell, 7 N. J. 
Eq. 372. 

N. Y.—New York Shot, ete., Co. v. 
Cary, 10 AbbPr 44, 20 HowPr 444. 
da Wa v. Borland, 33 Tex. 
Ue. 

27. Sample v. Elliott, 155 La. 941, 
99 S 705. 

28. Collins v. Cunningham, 21 Can. 
SUCH 139" 

29. Gardner v. Terry, 99 Mo. 523, 
12 SW 888, 7 LRA 67. 

30. Wiggins v. Flynt, 159 Ga. 415, 
125 SE 841;-State v. Judge Eleventh 
Dist. Ct., 40 La. Ann. 206, 3 S 561. 

[a] Grantee subject to mortgage. 
—Where the undisputed evidence 
shows that plaintiff took her title 
subject to the security deed, there is 
no error in refusing her petition for 
an injunction to enjoin the sheriff] 
from selling the land to satisfy a 


Drahos, 8 


For later cases, developments and changes in the law see cumu 


dor, after he has been evicted by a 
third person. State v. Judge Bley- 
enth Dist. Ct., 40 La. Ann. 206, 3 S 


561. 

31. See supra §§ 1579, 1580. 

32. Huppenbauer y. Durlin, 24 La. 
Ann. 359; Fortier v. Zimpel, 5 Rob. 
(La.) 189; Weekes v. McCormick, 16 
App. Div. 432, 45 NYS 30. : 

33. Searles v. Jacksonville, ete., 
R. Co., 21 F. Cas. No. 12,586, 2 Woods 
621; Tome v. Merchants’, etc., Per- 
manent Bldg., etce., Co., 34 Md. 12. 
_ [a] Reason for rule.—‘‘We concur 
in the opinion expressed by the 
Judge of the Circuit Court that the 
case presented by the bill and ex- 
hibits is not such as entitles the 
complainant to the writ of injunc- 
tion as prayed, he is prior mortgagee, 
not a party to the proceedings insti- 
tuted by The Merchants and Me- 
chanics’ Building and Loan Com- 
pany, under their mortgages, and his 
rights are in no way affected thereby, 
or by any sale that may be made 


pepead aos Tome y. Merchants, 
etc, ermanent Bldg.,. etc., ny 
Md. 12, 14. od “ida 
34 Adams vy. Moulton, McG. 
(la.) 239 
35. Bruce v. Central Bank, etc., 


Corp., 150 Ga. 23, 102 SE 344. 

36. Clark v. Pahl, 75 Nebr. 161, 
106 NW 420. 

37. Grounds for injunction or stay 
in general see supra § 1800. 
yee Martin “v.” Martin, “24° S7@) 

39. Nelson v. Hoskinson, 103 Kan. 
46, 172 P 998; Milliken v. Sweet 
Home Co., 123 La. 998, 49 S 669. 

fa] Agreement to continue mort- 
gage.—Where the mortgagee and 
mortgagor made an agreement for 
the continuance after maturity of the 
mortgage debt of the arrangement 
whereby the mortgagee was to re- 
ceive payments from proceeds of the 
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lative Annotations, same title, page and note number, 
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'§ 1802] 


consideration.*° It has been held that an injunction 
will not be granted because the mortgagee had con- 
tracted to sell the premises to another and not to 
assist anyone to redeem,*! or merely because there 
are other prior charges on the property,‘ or because, 
owing to other liens on the property, the mortgagor 
is unable to raise money on it to pay the mortgage 
debt,** even though the owner of the land subject 
to mortgage and other liens had taken a conveyance 
__ thereof with covenants of warranty.‘* Nor will an 
injunction be granted where the claim as to the 
amount due*® or the sufficiency of the mortgagee’s 
title*® is controverted, or where there are suits pend- 
ing relating to the debt secured, the mortgaged prop- 
erty, or the validity of liens upon it,*7 or, in gen- 
eral, wherever applicant has an adequate remedy 
at law.*§ 


Matter available as defense.*? Although matters 


which may be pleaded in defense to the foreclosure. 


suit are held generally to constitute no sufficient 
reason for enjoining the sale,°° it has been held that 
this relief may be granted where there was a total 
want of consideration for the mortgage,*! or where 
defendant’s liability under it has been released or 
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discharged,°* or where defendant, in case of fore- 
closure for default in interest, pays or tenders the 
amount of the judgment and costs,°* or where the 
decree is for an excessive amount, or includes usury, 
at least on defendant’s tendering the sum justly 
due,°* or where foreclosure is being sought on the 
basis of a forged note.°® 

Land not included ‘in mortgage or decree, The 
authorities are in conflict on the question whether 
an injunction may be granted to prevent the sale 
of land not included in the mortgage or in the de- 
cree, some granting the injunction,®® others deny- 
Leo The 

Stay of sale. By statutes in the several states,°® 
the court has been given power to order a stay of 
foreclosure proceedings after judgment where an 
immediate sale would be in violation of plaintiff’s 
agreement or promises,°® or of defendant’s right 
to a postponement of his lability until other parts 
of the mortgaged property have been first sold,°° 
or would result in a sacrifice of the property due 
to causes other than a general and widespread busi- 
ness depression, causing a shrinking of real estate 
values ;*! or where, in the case of a foreclosure for 


sale of parcels of the mortgaged 
premises, the mortgagor is entitled 
to an injunction of the foreclosure 
sale in proceedings brought by the 
mortgagee in violation of his agree- 
ment. Nelson y. Hoskinson, 103 Kan. 
46, 172 P 993: 

49. Dutton v. Faulk, 159 Ga. 736, 
126 SE 718. 

[a] Agreement after levy.—A 
contract by the mortgagee after levy 
on an entire tract of land under fieri 
facias based on a judgment for the 
secured debt to give the mortgagor 
until a named date to sell a portion 
of the land to pay the debt, being 
nudum pactum, affords no ground for 
an injunction to prevent the sale of 
the entire tract. Dutton v. Faulk, 
159 Ga. 736, 126 SE 718. 

41. Hall v. American Bankers’ 
ins: €o., 315711 252)'146 NE 137: 

42. Colquitt v. Tarver, 45 Ga. 631. 

[a] Charge for support.—It is no 
ground for enjoining the sale that 
the property is subject to the support 

of the mortgagor’s mother during 
her life, if the sale is to be made 
subject to her rights. Colquitt v. 
‘Tarver, 45 Ga. 631. 

43. McCulla v. Beadleston, 17 R. I. 
20,20. A 11. 

44. Shrader v. Gardner, 70 W. Va. 
780, 74 SE 990, 40 LRANS 1145. 

{a] Beason for rule.—‘“‘[The own- 
er’s right], if anything... would be 
an action of damages for breach of 
warranty, a collateral matter, a 
claim for unliquidated damages, 
which could not be set off against a 
deed of trust by way of injunction. 
Must the trustee wait until un- 
liquidated damages shall be liqui- 
dated?’ Shrader v. Gardner, 70 W. 
Va. 780, 788, 74 SE 990, 40 LRANS 
1145. 5 
f 45. Buckner v. Cronhardt, 132 Md. 

612, 104 A 169; McCulla v. Beadle- 
Eons lyk.) ik: 20520" A oa, & Sée 
‘Crowley Bank, etc., Co. v. Hurd, 1387 
aw T87, 69 S175 Cholding * that, 
where defendant in executory pro- 
-ceedings prays for an injunction be- 
cause he does not owe the full 
amount of the mortgage note, the 
writ should be worded to prevent 
collection of the disputed amount and 
allow sale to satisfy the undisputed 
amount). 

46. Preiss v. Campbell, 59 Ala. 
635; Trexler v. Duby, 16 Pa. Co. 141. 
See Smith v. Frohlich,’ 135 La. 733, 
66 S 163 (the court cannot of its own 
motion issue an injunction against 
proceedings where there are several 
mortgage notes in existence and only 
one can be genuine). 

_-47. Gibson v. Niblett, Sm. & M. 


Ch. (Miss.) 278; Schenck v. Conover, 
13 N. J. Eq. 31; Fulghum v,. Cotton, 3 
Tenn. Ch. 296. 

[a] Several mortgages and judg- 
ments.—In case of several mort- 
gages, which are undisputed, and 
subsequent judgments, of which 
some are in controversy, the court 
will not, on the mortgagor’s applica- 
tion, stay proceedings on the execu- 
tion, under decree of foreclosure, but 
will order the surplus money to be 
brought into court to abide the result 
of the contest touching the judg- 


ments. Schenck v. Conover, 13 N. J. 
Eq. 31. 
{b] While a contest over fixtures 


between parties claiming under sepa- 
rate actions might be made the sub- 
ject of a bill for an injunction, if the 
protesting party who claimed title 
under one: suit was himself a party 
defendant in the other proceedings, 
his remedy was by petition and not 
by a bill for an injunction. Crane 
vo Brigham yi Nowa 29: 

“48. Gatewood v. Macon City Bank, 
49 Ga. 45 (where proceedings to set 
aside an illegal mortgage were avail- 
able). 

49. See supra § 1530. 

50. See supra § 1800. 

51. Brooks v. Owen, 112 Mo. 251, 
19 SW 723, 20 SW 492. 


52. Smith v. Parker, 131 N. C. 470, 
42 SE 910. 
[a] A third party having an inter- 


est in the mortgaged premises may, 
on alleging that the mortgagor has 
made partial payments, enjoin the 
collection of more than the mortgage 


debt. Whitney-Central Trust, ete., 
Bank vy. Sinnott, 135 La. 785, 66 S 
222. 
53. Minn.—Davies v. Dow, 80 
Minn. 223, 83 NW 50. 
Miss.—Hesdorffer v. Welsh, 127 


Miss. (261, 90-S 3. 

Mo.—Potter  v. 
586, 108 SW 60. 

N. J.—Foster v. Union Nat. Bank, 
34 Nos. ig. 371: 

Wis.—Babcock v. Perry, 8 Wis. 
277, 

{a] In Manitoba relief cannot be 
granted under a rule of the Real 
Property Act providing for stay upon 
paying into court the amount then 
due for principal, interest and costs 
where by virtue of an acceleration 
clause in the mortgage the amount 
due is the entire amount of the debt, 
but that it could be granted under 
another rule of the same Act whicn 
provides that upon payment of ar- 
rears and costs, he shall be relieved 
from the consequences of nonpay- 
ment of so much of the mortgage 


Schaffer, 209 Mo. 


money as may not then have become 
due. National Trust Co. v. Camp- 
bell, 17 Man. 587, 7 WestLR 754. 

54. Ala.—Hinson v. Brooks, 67 
Ala. 491. 

La.—State v. Judge Eleventh Dist. 
Ct., 40 La. Ann. 206, 3 S 561; Ricks 
v. Bernstein, 19 La. Ann, 141. 

Md.—Gustav Adolph Bldg. Assoc. 
No. 1 v. I<ratz, 55 Md. 394. 


Mich.—Scriven v. Hursh, 39 Mich. 
ons Y.—Hine vy. Handy, 1 Johns. 
Oh.—Leighton vy. Durrell, 6 Oh. 


Dec. (Reprint) 903, 8 AmLRec 632. 
[a] Judgment on bond.—A _ de- 
eree, on a mortgage foreclosure, for 
the face of a bond with interest, 
when the bond is for double the real 
amount of the debt, will entitle the 
mortgagor to an injunction restrain- 


ing the sale under, such decree. 
Scriven v. Hursh, 39 Mich. 98. ; 
55. Smith v. Frohlich, 135 la. 


733, 66 S 163. 

[a] “While an executory process 
upon a forged note is void, and 
therefore cannot legally affect the 
mortgage rights existing upon the 
property, it might affect the value of 
the property, and in that way affect 
the mortgage rights upon it, and 
thereby furnish to the mortgage 
ereditor good ground for injunction. 
That the judicial seizure of property 
affects its value is shown by the 
well-known custom of insurance com- 
panies to cancel their policies when- 
ever the property upon which the 
policies bear is seized.” Smith v. 
Mcohiieh, wlso. Wak is shade en Omens 


163. 4 
Corles v. Lashley, 15 N. J, Eq. 


57. Smith v. Pacific Impr. Co., 104 
Mise. 481, 172 NYS 65 (where appli- . 
eant for the injunction who had an 
interest in the property not covered 
by the mortgage was not a party to 
the foreclosure proceedings). 


58. See statutory provisions. 
59. Bigelow v. Rommelt, 24 N. J. 
Eq. 115; Mayer v. Jones, 132 App. 


Div. 106, 116 NYS 300; Ewart v. Ir- 
win, 1 Phila. (Pa.) 78 (agreement to 
release portions of the mortgaged 
premises). 

60. Winters v. Henderson, 6 N. J. 


Eq. 31. 

[a] Order of liability.—The pur- 
chaser of part of the mortgaged 
premises from the mortgagor is en- 
titled to an injunction of the sale of 
his part until the part remaining in 
the mortgagor has been sold. Win- 
ters v. Henderson,’6 N. J. Hq. 31. 

61. Thomas v. San Diego College 


186 [42 C.9.] 


failure to pay an installment when due,°? the mort- 
gagor offers to pay the installment, the judgment 
of foreclosure being retained as further security 
for payment of future installments;°* or where, in 
the case of an agreement for extending the term 
of the mortgage on certain payments being made,®* 
the mortgagor offers payment, but not in a form 
acceptable to the mortgagee,® or to allow an absent 
defendant to enter an appearance before the fore- 
closure sale,°* or to allow further time for the giving 
of a proper notice of the sale,°7 or for the joinder 
of other parties,®* or the taking of an account to 
determine the extent of the mortgagor’s liability ;°° 
or to allow an appeal,’ or the settlement of col- 
lateral controversies between claimants or lienors, 
which may affect the validity of the sale or the 
rights of the primary parties,71 but not for the 
settlement of controversies between the mortgagor 
and unsecured ereditors or lienors subsequent to 
_the mortgage, in which the mortgagee is not in- 
volved,’? even though the personal property of the 
mortgagor is in the hands of a receiver;’* nor for 
the settlement of the rights of the mortgagor as 
assignee of a certificate of sale issued under exe- 
cution of a judgment prior to the mortgage, a 
determination of these rights not altering in any 
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way the rights of the mortgagor and mortgagee 
as between themselves;** nor for the settlement of 
controversies which have reference only to the 
rights of creditors, as between themselves, to share 
in the proceeds of the sale, such questions being 
properly determinable on application for disposi- 
tion of such proceeds.7® By statute’® in some ju- 


risdictions a stay may be had upon the institution 


of a lien creditor’s suit.77 A sale will not be stayed 
to give the creditors or receiver of a mortgagor 
time to raise money to pay the mortgage debt, in 
the absence of evidence establishing other legally 
sufficient grounds for the stay,’® especially where 
there is a possibility of the delay resulting in the 
insolvency of the one entitled to its prompt pay- 
ment.7? | 

[§ 1803] (4) Application and Proceedings.®° A 
bill in equity to restrain the foreclosure of a mort- 
gage may be brought before any court competent 
to make the restraining order,*+ and wherever ju- 
risdiction of defendant by personal service can be 
obtained.’2 Proceedings for a stay of the sale should 
be entitled in the foreclosure suit in which the 
decree was entered and the execution awarded.®* 
Where required by statute,** a bond must be filed,®® 


[§§ 1802-1803 


Co., 111 Cal. 858, 438 P 965; McGown 
Vi5 Sandford, 9) Paige GN. Yb) 2910); 
Hill v. Hillsman, 7 Lea (Tenn.) 196. 

62. See supra. §§ 1027, 1044. 

63. Campbell v. Macomb, 4 Johns, 
GherQN. Vis) 1534: 

64. See supra § 1060. 

65. Auchterlony v. Palgrave Gold 
Min. *Co., 29 N, Ss 424. 

66. See Horner v. Corning, 28 N. 
J. Eq. 254 (an absent defendant is 
not entitled, as of right, to a super- 
sedeas, but must show surprise and 


merits). 

67. Barton v. Cramer, 44 Pa. Co. 
218. 

68. Mevey’s App., 4 Pa. 80. 

6S. Equitable Mut. Land Impr. 


Assoc. v. Becker, 45 Md. 632. 

70. Wilson v. Grant, 59 HowPr 
(N. Y.) 350; Ashworth v. Tramwell, 
102 Va. 852, 47 SE 1011. See Hughes 
v. Cordova Mines, Ltd., 8 OntWN 
372 (where the validity of the mort- 
gage had been the subject of contro- 
versy in another action, and judg- 
ment rendered in favor of its va- 
lidity, a stay of the order of sale 
will not bé allowed for an appeal, 
where the mortgagor is not entitled 
to it as matter of right but only on 
leave, and where no appeal had ac- 
tually been taken). 

71. Ga.—Arnett v. Munnerlyn, 71 
Ga. 14; Hines v. Munnerlyn, 57 Ga. 
32. 


N. J.—Wyckoff v. Noyes, 36 N. J. 
Eq. 227; Dayton v. Dusenbury, 25 
Neda. 110, 

Pa.—Fisher v. 16beakar 
HOw 3 0r wAs buls. 

S. C.—Strom v. American Freehold 
Land Mortg. Co., 42 S. C. 97, 20 SE 
16. 

Tex.—Dellinger v. Gulf Production 
Co., (Civ. A.) 215 SW 360. 

[a] Mortgage by tenant in com- 
mon.—Where a tenant in common 
has mortgaged the entire estate, and 
such mortgage has been foreclosed, 
equity may enjoin a sale until after 
a ‘partition, especially where the 
mortgagor is insolvent. Arnett v. 
Munnerlyn, 71 Ga. 14; Hines v. Mun- 
nerlyn, 57 Ga. 32. 

[b] Mortgage by married woman. 
—A sale under a mortgage given by 
a married woman should be enjoined 
until a hearing as to her power to 
execute it. Strom v. American Free- 
hold Land Mortg. Co., 42 S. C. 97, 20 


SE 16. t 
72. Clark v. Vilas Nat. Bank, 24 


Hartman, 


Mise. 621, 53 NYS 641. 

{a] Fraudulent transfer of per- 
sonal property.—A sale under decree 
of foreclosure should not be stayed, 
on the application of subsequent 
judgment creditors of the mortgagor, 
on the ground that the mortgagor 
had, for the purpose of defrauding 
such creditors, transferred personal 
property to the mortgagee, and that 
in an action to set aside such trans- 
fer a receiver had been appointed and 
an accounting was being had. Clark 
v. Vilas Nat. Bank, 24 Misc. 621, 53 


NYS 641. 

73. Clark v. Vilas Nat. Bank, su- 
pra. 

74. New York Shot, ete., Co. v. 
Cary, 10 AbbPr (N. Y.) 44, 20 HowPr 
444, 

75. Cashin v. Alamac Hotel Co., 
98.:N. J. Ha. 432, 131, A,117. 

76. See statutory provisions. 


77. Sulzberger, ete., Co. v. Fair- 
mont Packing Co., 86 W. Va. 361, 103 
SE 121i; Stafford v. Jones, 65 W. Va. 
567, 64 SE 728. 

[a] Thus under a statute provid- 
ing that after a lien creditors’ suit 
has been commenced, any lienholder 
may be enjoined from enforcing his 
lien by any other suit and required 
to assert his lien in the creditors’ 
suit, a mortgagee, even though as 
between him and the mortgagor the 
amount of the lien and the fact that 
it is the first lien on the land is es- 
tablished, may still be enjoined from 
enforcing his lien until the question 
of priority as between his and other 
liens has been adjudicated in the 
ereditors’ suit. Stafford v. Jones, 65 
W. Va. 567, 64 SE 723. 

78. Cashin vy. Alamac Hotel Co., 
98 N. J. Eq. 482, 1381 A 117; Wayne 
Iron Ore Co. vy. Ontario Mineral Co., 
Inc., 100 Misc. 187, 165 NYS 380. 

[a] Reason for rule— ‘The rea- 
sons addressed to me for staying the 
sale might well have been addressed 
to the mortgagee, and, in fact, they 
were, and with success for a consid- 
erable period; but the trouble with 
the receiver’s cause on this score is, 
that he is not possessed of any 
equity. .. An ‘equity’ is not a 
chancellor’s sense of moral right, or 
any vague or indefinite opinion as to 
altruism, but is a right cognizable in 
a court of chancery, governed by es- 
tablished rule and fixed precedents 
.. 4. [See 3 Words & Phr., pp 2444, 
2446]. The time within which pay- 


ment might be made in exoneration 
of the mortgaged premises from the 
debt due from the mortgagor to the 
mortgagee, was nominated in the 
bond and stipulated in the mortgage. 
The mortgagee could, and did, extend 
the time for payment until forbear- 


ance, in its judgment, ceased to be a~ 


virtue. Then it commenced its suit 
and the law gave additional time, 
namely, the period necessarily occu- 
pied in the pendency of the suit, 
which is considerable, even when the 
suit is undefended; but the court has 
not power to further extend the time 
except for some. sufficient cause, 
such as a defect in the proceedings 
or the like.” Cashin vy. Alamac Ho- 
tel Co., 98 N. J. Eq. 432,437,131 A 117. 

79. Wayne Iron Ore Co. v. On- 
tario Mineral Co., Inc., 100 Misc. 187, 
165 NYS 380. 

80. Generally see Injunctions §§ 
454-661. 

Postponement of sale in compli- 
ance with order see infra § 1822. 

81. See Injunctions § 458 et seq. 

[a] A court commissioner’s power 


‘to stay proceedings after judgment 


of foreclosure is not affected by a 
statute prohibiting commissioners 
from making orders to stay proceed- 
ings after verdict, there being, tech- 
nically speaking, no verdict in fore- 
closure proceedings in equity. Jones 
v. Dow, 15 Wis. 582. 

8@. Jones vy. Fletcher, 42 Ark. 422. 
See generally Injunctions §§ 455, 504. 

83. Cashin v. Alamac Hotel Co., 
98UN. J.cBay 432, 232A. i'7. 

[a] Application by a receiver for 
a stay of sale should not be entitled 
in the receivership proceedings but 
in the foreclosure suit. Cashin v. 
Alamac Hotel Co., 98 N. J. Eq. 4382, 
US aieA Tay. 

84. See statutory provisions; and 
generally Injunctions §§ 505-527. 

85. O’Reilly v. Pietri, 135 La. 1, 64 
S 922. See Jerome v. McCarter, 21 
Wall. (U. S.) 71, 22 L. ed. 515 (hold- 
ing that the United States supreme 
court rule as to appeal bonds is not 
to be construed to include all the 
accumulation of interest on the mort- 
gage indebtedness, and pending the 
appeal and supersedeas, but merely 
the accumulation of interest conse- 
quent on the appeal; nor can it in- 
clude the loss of profits by the loss 
of the opportunity of bidding in the 
property at a reduced price and spec- 
ulating on its rise). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Ad 


— 


answer 


$10. 


§§ 1803-1804] 


or tender of payment of the mortgage debt made.** 
The bill must contain dis- 
tinct allegations of the facts relied on as grounds 
including any averments re- 
quired by statute,s* and must be filed in due sea- 
son,*? and supported by a clear preponderance of 


Pleading and proof.®” 


for the injunction, 


the evidence.?° 


Granting and continuing or dissolving writ.®1 
preliminary injunction will be continued to the hear- 
ing if the answer does not fully meet the bill,% 
or may be dissolved on terms of payment or secu- 
The equities appearing to be 
with complainant, an injunction will be made per- 
petual, where the grounds alleged are such as show 
that the mortgagee has no right whatever to en- 
force the mortgage,** or annulled where the grounds 
for the stay are not established.** Where the cause 
of enjoining its execution was only temporary or 
transient, the injunction should be dissolved when 


rity for payment.®* 


the cause has ceased to operate.®® 


Allowance of costs is discretionary with the 


86. Henley iv. Fortson, 139 Ga. 
342, 77 SE 168. 

87. See generally Injunctions §§8 
528-593. 

88. Buckner v. Cronhardt, 132 Md. 
612, 104 A 169 (failure to allege pay- 
ment into court of amount admitted 
to be due); Green v. Redmond, 132 
Md. 166, 103 A 4381 (sufficiency of 
allegations of payment); Barrick v. 
Horner, 78 Md. 253, 27 A 1111, 44 
AmSR 283; Gayle v. Fattle, 14 Md. 
69;-Evans v. Fields, (Miss.) 11 S 224; 
Drane v. Bailey, (Tenn. Ch. A.) 58 
SW 459. See Gross v. Parker, 137 
Ill. A. 313 (bill to enjoin issuance of 
deed). 

89. Bruce v. Central Bank, etc., 
Corp., 150 Ga. 23, 102 SE 344; State 
v. Laflin, 40 Nebr. 441, 58 NW 936; 
oon v. Satterwhite, 3 Tenn. 

Nand 

[a] Laches not shown.—A mort- 
gagee, who owns the note and mort- 
gage, is not guilty of laches where 
she brings a bill to enjoin a sale on 
foreclosure by another to whom she 
has not transferred her title as soon 
as there is a danger of a cloud be- 
ing cast upon her title or third per- 
sons being induced to become in- 
volved by bidding at the sale of tne 
property. Bruce v. Central Bank, 
ete., Corp., 150 Ga. 28, 102 SH 344. 

sO. Van Meter v. Hamilton, 96 Mo. 
654, 10 SW 71. See Western North 
Carolina R..Co..:-Western Diy. v. 
Drew, 29 F. Cas. No. 17,433, 3 Woods 
€74 (an injunction to restrain a 
mortgage foreclosure sale should be 
allowed because the evidence on the 
motion for injunction raised grave 
doubts on the question whether the 
bondholders in whose behalf the 
trustee was about to make a sale 
were bona fide holders). Luverne 
Land Co. v. Luverne Bank, 200 Ala. 
85, 75 S 461 (where testimony of 
assistant bank cashier was sufficient 
as to the amount of the debt). See 
generally Injunctions §§ 581, 582. 


91. See generally injunctions §§ 
618-743. 
92. Whitley v. Dunham Lumber 


Co., 89 Ala. 493, 7 S 810; Ponton v. 
McAdoo, 71 N. C. 101. See generally 
Injunctions §§ 668, 669. 

[a] Prayer for accounting.—The 
pill to enjoin foreclosure sale alleged 
payment, but offered to pay anything 
foun due on an accounting, and 
prayed for cancellation in case of 
payment, or permission to redeem if 
something was found still due. The 
merely denied payment. 
Plaintiff was entitled to a continu- 
ance of the injunction upon its 
prayer for an accounting, and for 
leave to redeem. Whitley v. Dun- 
ham Lumber Co., 89 Ala. 493, 7 S 


93. Ga.—Phillips v. Davis, 61 Ga. 
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A mortgagee, appealing from the continu- 
ance of an order restraining sale under the mort- 
gage, is liable for costs of appeal where it was de- 
cided that the continuance was proper.?® 

Appraisement®°—(1) In General. 
While in some jurisdictions an appraisement of the 


property about to be sold is not required, in others 


A 


portion, 


pointed by the 


such an appraisement is required by statutory pro- 
vision usually coupled with a direction that the 
sale ‘shall not be made for less than a certain pro- 
generally two thirds, of the appraised 
value of the property,” the object pete to prevent 
a sacrifice of the debtor’s property.® 
statute provides for an appraisement by the court 
or, on motion of either party, by commissioners ap- 


Where the 


court,* the appraisal by commis- 


sioners has been held to be optional,® and not nec- 
essary to further proceedings on the judgment.® 
Further, the statute may require that the mortgage 


shall recite the value of the estate as appraised by 


159. 

Pa.—Lyon’s App., 61 Pa. 15. 

Tex.—Holland Texas Hypotheek 
Bank. v. Broocks, (Civ. A.) 263 SW 
1079 (holding that an error in the 
judgment on a supersedeas bond is 
not ground for refusing to dissolve 
the injunction where such judgment 
is separate and distinct from the 
judgment of foreclosure). 

Va.—Davison v. Waite, 2 Munf. 
(16 Va.) 527. 

W. Va.—Kinports v. Rawson, 36 W. 
Va. 237, 15 SE 66. 

[a] Damages on dissolution.—A 
statute which allows damages on the 
dissolution of an injunction to ‘‘stay 
proceedings on a judgment for 
money,’ or “to stay sales under 
mortgages with power of sale,” does 
not apply to a dissolution of an in- 
junction to restrain the confirmation 
of a sale of land made under a de- 
cree of foreclosure. Fox v. Miller, 
71 Miss. 598, 14 S 145. 

Dissolution generally see Injunc- 
tions §§ 670-736. 

94. Van Horn v. Keenan, 28 Ill. 
445; Frazier v. Keller, 71 Md. 58, 20 
A. 134; Wisk’ =v. Wilson,) £5- Tex. 


430. 

95. Dunford v. Leicester, (Sask.) 
61 DomLR 4638, [1921] 2 WestWkly 
585. 

[a] Order based on misrepresen- 
tations.—A judgment of a local mas- 
ter, in which he ordered that all 
proceedings in the action be stayed, 
because in his opinion plaintiff made 
misrepresentations as to the value 
of the property, will be reversed 
where the misrepresentations are 
simply a difference of opinion between 
plaintiff and defendant as _ to the 
value of the property, plaintiff's 
valuation being based on what the 
property would bring at a forced 
sale and the defendant’s valuation 
being what the property and build- 
ings cost him. Dunford v. Leicester, 


(Sask.) 61 DomLR 4638, [1921] 2 
WestWkly 585. 
96. Thibodeau v. Thibodeau, 18 


La. Ann. 609. 

O7oviates*v. Yates, L702Ni-Ci. 533, 
87 SE 3817. See generally Injunc- 
tions § 661. 

98. See Frink v. Tyre, 170 N. C. 
41, 86 SE 773. 

Costs on appeal generally see Costs 
§§ 594-727. 

99. Appraisement before sale un- 
der power see supra § 1461 note 388 


ils 

Sale for less than appraised value 
see infra §§ 1857, 1869. 

1. See cases infra this note. 

[a] In Arkansas the statute re- 
quiring an appraisement of the prop- 
erty before sale under powers con- 
tained in mortgages and trust deeds 
does not apply to a sale under a de- 


the contracting parties.‘ 


Where the statute requires 


cree of foreclosure. Southwestern 
Arkansas, etc., R. Co. v. Hays, 63 
Ark. 355, 38 SW 665. See also supra 
§ 1461 note 38 fe). 

[b] In Kansas the statute re- 
quires an appraisement in execution 
sales only. A foreclosure sale is a 
judicial sale as distinguished from 
an execution sale. Plainville First 
Nat. Bank v. Barons, 109 Kan. 493, 
200 P 297; Union Cent. L. Ins. Co. v. 
Carra, 101) Kant -352,° 354,166 PP). 233 
(since the decision in Armstead v. 
Jones, 71 Kan. 142, 80 P 56, the rule 
has been settled that in a mortgage 
foreclosure sale an appraisement is 
not necessary. Counsel calls atten- 
tion to certain sections of the stat- 
ute not repealed by the adoption of 
the present civil code, but these can 
be harmonized with the view and ap- 
plication adopted in the Armstead 
case). 

2 See statutory provisions. 

3. Pan American Bank, etc., Co. v. 
Tallulah Cotton Oil Co., 150 La. 511, 
90 S 779; Hart v. Beardsley, 67 Nebr. 
145, 93 NW 423; Pearson v. Badger 
Lumber Cox -2 Nebr. (Unoff.) 251, 96 
NW 493. 


[a] Ordinary creditor of the 
mortgagor has no ground for appeal 
where the sale of the property 


brought two thirds of its appraised 
value, as required by statute. Pan 
American Bank, ete., Co. v. Tallulah 
Cotton Oil Co., 150 La. 511, 90 S 779. 

4 See statutory provisions. 

5. Acampora v. Warner, 91 Conn. 
586, 101 A 332; Windham County 
Sav. Bank v. Himes, 55 Conn. 433, 
12 A 517. See City Sav. Bank v. 
Kutscher, 52 Conn. 407 (statute not 
applicable to a case pending when 
act was passed). 

6. Acampora v. Warner, 91 Conn. 
586, 101 A 332. 

[a] Reason for rule.—‘'The legis- 
lature did not intend to bar suits 
where there was no appraisal. It did 
intend that the mortgage debtor as 
well as the creditor should have an 
opportunity to have an appraisal, 
This is optional, not compulsory. 
The statute proceeds upon the the- 
ory that the debtor has an interest 
in having an appraisal; therefore he 
may move for the appointment of ap- 
praisers.” Acampora v. Warner, 91 
Conn. 586, 589, 101 A 332. 

7. Cintron vy. Banco Territorial, 
15 Porto. Rico 495 (Mortgage lL. 
[1893] § 127). 

[a] Mortgage executed prior to 
statute.—Parties to a mortgage exe- 
cuted before the Mortgage Law of 
1893 went into effect may have the 
benefit of that law by filing a written 
agreement as to the value of the 
property to be used as the upset price 
at the sale, and if they fail to do 
this, the court should order an 
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an appraisement,® a sale made without it® or under 
an appraisement which has been set aside by the 
Independently of statute, the court 
a sale involving separate interests may, 
as an ineident to the jurisdiction, appoint com- 
missioners to assess the values of the respective 
1 and it has been held that a mechanic’s 
len claimant must request a separate appraisement 
of his interest in order to preserve his claim.’? If 
no direction in relation to the matter is contained 
in the decree, the officer charged with its execution 
is vested with discretionary power in making an 


court!’ is void. 
in decreeing 


interests, 


appraisement.3 ties of Appraisers.7+ 
Waiver. While there is some authority for the 

view that an appraisement cannot be waived in the 

mortgage itself,1+ it is generally held that an ap- 

praisement may be waived by a stipulation in the ; properly designated 


mortgage or otherwise,'® even though it is not 


appraisement, Henna v. Sauri, 22 
Porto Rico 776 [aff 237 Fed. 145, 150 
CCA 291]. Compare infra text and 
notes 18, 19. 

8. See cases supra this section. 

9. Ind.—Tyler v. Wilkerson, 27 
Ind. 450. But see Stockwell v. State, 
101 Ind. 1 (holding that the appel- 
lants, not having any substantial in- 
terest in the lands, ‘are not in a po- 
Sition to object to ‘the judgment, but 
also giving its opinion that lands 
embraced in a school fund mortgage 
may be ordered sold without ap- 
praisement). 

Ky.—Meddis v. Fenley, 98 Ky. 432, 
Soe EOI VO LO. onde iKGy emo 1s aNealie vi. 
Robinson, 28 SW 335, 16 KyL 435; 
Graves v. Long, 87 Ky. 441, 9 SW 
297, 10 KyL 414. 

Nebr.—Doak v. Reynolds, 58 Nebr. 
393, 78 NW 710; Neligh vy. Keene, 16 
Nebr. 407, 20 NW 277. 

Oh.—Coe v. Columbus, etc., R. Co., 
10 Oh. St. 372, 75 AmD 518; Anony- 
mous, 1 Oh. 235. 

Okl.—Johnson v. Lynch, 38 OKI. 
145, 182 P 350; Hancock v. Youree, 25 
Okl. 460, 106 P 841. 

10. Carstens v. Eller, 60 Nebr. 460, 
83 NW 743. 


Setting aside void sale see infra 
§ 1872. 
11. Lancaster Bank y. Hogendo- 


bler, 4 PaLJ 372 (sale of life estate 
and estate in reversion or remainder). 


12. Sundberry v. Bertie Sugar 
Co., 145 La. 700, 82 S 857. 

13. Lawton Mill, ete., Co. v. Farm- 
ers’, etc., Bank, 109 Ok). 291, 234 P 
TOz 

14. See Dennis v. Moses, 18 Wash. 


537, 52 P 333, 40 LRA 302. 

15. U. S.—Stockmeyer v. Tobin, 
es We Saa76,, iL SCt504, 35 uh.. ved: 
123. 

Ind.—Harris v. Makepeace, 13 Ind. 
560. 

Kan.—De Jarnette vy. Verner, 40 
Kan. 224, 19 P 666; Topeka Capital 
Bank v. Huntoon, 35 Kan. 577, 11 P 
369. 

La.—Soniat v.. Miles, 32 La. Ann. 
164; Jouet v. Mortimer, 29 La. Ann. 
206; New Orleans Mut. Ins. Co. v. 
Bagley, 19 La. Ann. 89; Broadwell v. 
Rodrigues, 18 La. Ann. 68; Desplate 
v. St. Martin, 17 La. Ann. 91. Contra 
Levicks v. Walker, 15 La. Ann, 245, 
77 AmD 187; Mullen v. Harding, 12 
La. Ann. 271. 

Nebr.—Craig v. Stevenson, 15 Nebr. 
362, 18 NW 510. 

Okl.—Oklahoma City Packing, etc., 
Co. v. Pearson, 94 Okl. 124, 220 P 
932. 

[a] Surplusage.—An appraisement 
made where the mortgage contains a 
stipulation waiving it may be treated 
as surplusage, under a statute pro- 
viding that land must be sold with- 
out appraisement where the parties 
waive appraisement in mortgage. 
Owens v. Culbertson, 65 Okl. 137, 164 
12 ay, 
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mortg eagee.t? 


making it.?° 


sworn.?8 

16. Sims v. Central State Bank, 56 
Okl. 129, 155: P 878. 

[a] Reason for rule.—‘Since the 
note and mortgage are construed as 
one contract (Oklahoma City Dev. 
Co. v. Picard, 44 Okl. 674, 146 P 31), 
the appraisement was waived, and 
the sale was authorized to be made 
without appraisement under ates 
4016, Rev. Laws 1910.” Sims v. 
Central State Bank; 56 ©kl, 129; 131, 
155 P 878. 

17. Union Bank v. Bradford, 2 La. 
Ann, 416; Oklahoma City Packing, 
etc., Co. v. Pearson, 94 Okl, 124, 220 
Prg325 

[a] Rule applied.—(1) A mort- 
gagee entitled under the mortgage to 
a seizure and sale for cash without 
appraisement upon the mortgagor’s 
failure to pay the debt waives his 
right to a sale without appraisement 
by petitioning the court that -the 
property “may be seized and sold as 
the law directs,’’ and taking a decree 
that the property ‘“‘be seized and sold 
as the law directs,’ and a sale there- 
after made under and in accordance 
with an order of sale issued by the 
elerk directing a sale for cash with- 
out appraisement is void. Union 
Bank v. Bradford, 2 La. Ann. 416. 
(2) A mortgagor’s right under the 
statute after waiving appraisement 
to have the sale postponed for six 
months may itself be waived, and is 
waived where the court orders an 
appraisement and sale within six 
menths, the mortgagor not objecting. 
Oklahoma City Packing, ete, Co. v. 
Pearson, 94 Ok], 124, 220 P 932. 

18. Gantly v. Ewing, 3 How. 
S04", Nad a eda W794; 
Stipp, 8 Blackf. (Ind.) 455. But 
compare Henna v. Sauri, 22 Porto 
Rico 776 [aff 237 Fed. 145, 150 CCA 
291] supra note 7 [al]. 

19. Gantly v. Ewing, 3 How. (U. 
8.) 707, 11 L. ed. 794 (where an ap- 
praisement law is passed after the 
commencement of a foreclosure pro- 
ceeding, it is not a good objection to 
confirmation that the property was 
not appraised as required by the law 
in force at the time of the sale). 

20. Seaman vy. Northwestern Mut. 
L. Ins. Co., 86 Fed. 493, 30 CCA 212; 
Green v. Paul, 60 Nebr. 7, 82 NW 98; 
Eastern Banking Co. v. Seeley, 50 
Nebr. 676, 81 NW 852; Maginn v. 
Pickard, 57 Nebr. 642, 78 NW 295; 
Mills v. Hamer, 55 Nebr. 445, 75 NW 
1105; Tillson v. “Benschoter, 55 
Nebr. 4438, 75 NW 1101; Home Ins. 
Co. vy. Clark, 1 Nebr. (Unoff.) 844, 
95 NW 1056; Doughty v. Hubbell, 1 
Nebr. (Unoff.) 709, 96 NW 682. 


(OGG 
Harrison v. 


21. Objections to qualifications see 
infra § 1810. 

22. See statutory provisions. 

23. Wells v. Frazier, 64 Nebr. 
370, 89. NW 1033; Richardson ~ v. 
Hahn, 63 Nebr. 294, 88 NW _ -527; 
Carstens v. Eller, 60 Nebr. 460, 83 


NW 743; Nebraska Loan, etc., Assoc, 


repeated in the mortgage note.'® 
waiving appraisement may itself be waived by the 


What law governs. : 
made under the law governing appraisements in 
force at the time the contract was entered into,'* 
and such a law is not retroactive.’® 

[§ 1805] (2) Notice to Parties. 
tial to the validity of an appraisement that the 
parties should be notified of the time and place of 


holders,?®> resident in the county.?° 


‘capacity twenty-four 


“£§§ 1804-1806 


The stipulation 


The appraisement must be 


It is not essen- 


[§ 1806] (3) Appointment, Qualifications, and Du- 
Under the usual requirements”? . 
appraisers, generally appointed by the sheriff or his 
deputy,?* must be disinterested persons?* and free- 


They must be 
in the appointment?’ and 


It is their duty to fix the value of the 


v. Marshall, 51 Nebr. 534, 71 NW 63; 
Union... Trust Co... King, 3) Nebr 
(Unoff.) 155, 91 NW 190; Doughty v. 
Hubbell, 1 Nebr. (Unoff.) 709, 96 NW 
632. 

24. Kink v. Murdock, 98 Nebr. 1, 
151 NW 951 (insufficiency of evidence 
to refute disinterestedness of ap- 
praisers); and cases infra this note. 

[a] Held no disqualification: (1) 
That an appraiser is a distant rela- 
tive of a creditor whose claims rep- 
resent only a small part of the aggre- 
gate indebtedness. Lake Superior 
Iron Co. v. Brown, 44 Fed. 539 [aff 
141 (Ut S... 475) - 12. 0SCtva38s (35 eked 
824]. (2) That one of the apprais- 
ers was a constable and the other a 
justice of the peace. Durland vy. 
McKibbin, 5 Nebr. (Unoff.) 47, 97 NW 
228. (83) That an appraiser had tes- 
tified on plaintiff’s behalf as to the 
value of the property at the trial of 
a foreclosure suit. David Adler, etc., 
Clothing Co. v. Hellman, 4 Nebr. 
(Unoff.) 557, 95 NW 467. (4) That 
an appraiser once inquired the price 
at which the owner would sell the 
land, and also inquired of the mort- 
gagee what he would take for his 
decree, where the negotiations were 
dropped. North Platte First Nat. 
Bank. v. Tyler, 4 Nebr. (Unoff.) 63, 
93 NW 3:88. (5) That one of the 
appraisers had served in the same 
times, on ap- 
pointment by the sheriff, and the 
other thirty times, although it was 
remarked by the court that the prac- 
tice of calling the same persons re- 
peatedly was an improper one. Staf- 
ford v. Harmon, 2 Nebr. (Unoff.) 528, 
89 NW 380. 

25. Salisbury v. Murphy, 63 Nebr. 
415, 88 NW 764; Ackerman vy. Allen- 
der, 62 Nebr. 700, 87 NW 543; Iowa 

’& T. Co. v. ‘Whistler, 62 Nebr. 
598, 87 NW 5388; Nebraska L. & T. Co. 
v. Hamer, 40 Nebr. 281, 58 NW 695; 
Wheldon v. Cornett, 4 Nebr. (Unoff.) 
421, 94 NW 626; Lombard v. Pasusta, 
2 Nebr. (Unoff.) 446, 89 NW 255. 

26. State Bank v. Green, 11 Nebr. 
303, 9 NW 36 (where the land is a 
single tract, but lies partly in two 
counties, the appraisers must be free- 
holders residing in the county where 
the decree was rendered). 

27. Peterboro Sav. Bank v. John- 
son, 2 Nebr. (Unoff.) 788, 90 NW 212. 

[a] Sufficiency of designation.— 
An objection that the appraisers, ap- 
pointed by the sheriff, were desig- 
nated in the appointment by the 
initials of their christian names, is 
not well taken. Peterboro Sav. Bank 
v. Johnson, 2 Nebr. (Unoff.) 788, 90 
NW 212. 

28. See cases infra this note. 

[a] Authority to administer oath. 
—A master commissionér appointed 
to make a foreclosure sale has au- 
thority to administer the oath to the 
appraisers. George v. Keniston, 57 
Nebr. 313, 77 NW 772; Northwestern 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 


debtor’s interest, and not to determine the extent 
of that interest or the character of the title which 
will be offered for sale.?° 

[§ 1807] (4) Mode and Sufficiency of Appraise- 
ment*°—(a) In General. The appraisement should 
_ clearly state in terms of money*! the estimated value 
of the owner’s interest in the property.*? Where 
there are no deductions made from the total ap- 
praised value of the property,*® an appraisement 
in form giving the value of the property rather than 
the value of the owner’s interest therein is suffi- 
cient.** An ascertainment of the rental value is 
generally unnecessary where the mortgage provides 
for sale for cash in case of default.*® The appraise- 
ment should give the names of the owners of the 
equity of redemption,** and be signed by the ap- 
praisers.*” In general, in order to constitute a valid 
appraisement all of the appraisers must agree ;°8 
but in some jurisdictions it is held that, in the ab- 
sence of certification by one of the appraisers, a 
sufficient reason must be given therefor,®® as, for 
example, that he disagreed with the valuation placed 
on the property by the other appraisers.*? When 
the appraisement is to be used as the basis for the 
distribution of the proceeds realized from the sale 
among claimants holding liens on different parcels 
of the mortgaged premises, the parties are entitled 
to a hearing before the court itself to determine the 
values of the different parcels.*1 : 

Separate and distinct parcels or tracts of land 
should not be appraised as a whole, but separately.*? 

View of premises. If the appraisers are qualified 
and possess the requisite knowledge of the value of 
the property, or if their lack of familiarity with it 
is not shown, it is not essential that the appraise- 


Mut. L. Ins. Co. v. Mulvihill, 53 
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-rately.°> 


89 NW 1033; Pierce v. Reed, 3 Nebr. 
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ment should be made upon an actual view of the 
premises,*® unless the statute otherwise provides.** 

[§ 1808] (b) Deductions.*° If the statute merely 
requires the appraisers to ascertain and report the 
value of the property, they are not obliged to take 
into account any prior liens upon it.4® But in some 
states the rule is for the appraisers to determine 
the real value of the lands levied on and deduct 
therefrom the amount of all liens and encumbrances 
superior or prior to that of the mortgage under 
which the sale is to be made,*? the determination 
of the court as to priority,#® and the amount of 
the mortgage debt, as set forth in the foreclosure 
decree, being binding upon them.*® They must de- 
duct unpaid taxes not included in the decree of 
foreclosure,®*° but not those which are already in- 
cluded therein.®1 For this purpose, all taxes still 
existing as a lien on the property are to be consid- 
ered regardless of the question of their validity.°? 
Adverse claims of title cannot be made the subject 
of deductions.°* If the appraisers all act upon the 
deductions to be made, the actual computation may 
be made later by some one else in their absence.°* 

Where there are several parcels of land to be 
appraised, deductions may be made on each sepa- 

[§ 1809] (c) Return and Filing of Appraisement. 
A statutory provision requiring the return of the 
appraisement by the sheriff and its filing in the office 
of the county clerk must be substantially complied 
with;°° but the filing of a substantially correct copy 
is sufficient, a mere clerical error not vitiating it.°* 
It is not necessary that the return should set out 
the evidence on which the appraisérs acted in mak- 
ing the appraisement,°* nor does the War Revenue 


appraised, were not acquainted with 


Nebr. 538, 74 NW 78. 

[b] Form of return.—A _ return 
which states that appraisers were 
Sworn, signed “J. J. T. Sheriff, by N. 
R. deputy,” indicates that the oath 
was administered and return made 
by N R acting as deputy for the 
sheriff, and is not open to objection. 
National L. Ins. Co. v. Crandall, 2 
Nebr. (Unoff.) 335, 96 NW 624, 

29. Hart v. Beardsley, 67 Nebr. 
145, 93 NW 423. 

30. Defects in appraisement see 
infra § 1810. 

3l.. Thatcher vy. Dickinson, 3 Oh. 
Cir, oot. 144, 2. Ohs'Cinr: Dec: 82; 

22. U. S.—Continental, etc., Trust, 
ete., Bank v. North Platte Valley Irr. 
Co., 219 Fed. 438, 185 CCA 150 (recog- 
nizing rule). 

4 Conn.—Sisson v. Tubbs, 50 Conn. 
92. 

Ill.—Evans v. Landon, 6 Ill. 307. 

Kan.—Rouse v. Bartholomew, 51 
Kan. 425, 32 P 1088. 

Ky.—Zabel v. Masonic Sav. Bank, 
16 SW 588, 13 KyL 197. 

La.—Amato v. Ermann, 47 La. Ann. 
967,17 S 505. 

A Mass.—Whitman v. Tyler, 8 Mass. 
84. 
Nebr.—Ramser v. Johnson, 2 Nebr. 

'(Unoff.) 526, 89 NW 381. 
Oh.—Thatcher v. Dickinson, 3 Oh. 

@ir: Ct.-144,.2 Oh. Cir. Dec.. 82. 
Tex.—Ayres v. Duprey, 27 Tex. 593, 

86 AmD 657. 

W. Va.—Abney-Barnes Co. v. Davy- 
Pocahontas Coal Co., 88 W. Va. 292, 
98 SE 298. 

[a] Effect of fraudulent under- 
valuation.—Amato v. Ermann, 47 La. 
Ajin. 967, 17 S 505. 

33. See infra § 1808. 

24 Siwooganock Guaranty Sav. 
ie v. Feltz, 84 Nebr. 706, 121 NW 

67. 

35. Abney-Barnes Co. v. Davy- 
Pocahontas Coal Co., 88 W. Va. 292, 
“$8 SE 298. 

36. Wells v. Frazier, 64 Nebr. 370, 


(Unoff.) 874, 983 NW 154; Union Trust 
Co. v. King, 3 Nebr. (Unoff.) 155, 91 
NW 190. 

[a] Several defendants.—The ad- 
dition of the phrase ‘et al” after 
the names of the defendants whose 
interest is appraised, there being 
other defendants in the case, al- 
though none claimed title to the 
property, will not vitiate the ap- 
praisement. Pierce v. Reed, 3 Nebr. 
(Unoff.) 874, 93 NW 154; Union Trust 
Co, v.: King, 3 Nebr. (Unoff:) 155, 91 
NW 190. 

37. Iowa L. & T. Co. v. Greenman, 
63 Nebr. 268, 88 NW 518 (signature 
by mark). 

28. Evans v. Landon, 6 Ill. 307. 


39. Whitman vy. Tyler, 8 Mass. 
284. 

40. Moffitt v. Jaquins, 2 Pick. 
(Mass.) 331. 

41. Continental, etce., Trust, etc., 


Bank v. North Platte Valley Irr. Co., 
219 Fed. 438, 185 CCA 150. 

Hearing in proceedings for dis- 
tribution see infra § 2036. 

42. Iowa L. & T. Co. v. Whistler, 
62 Nebr. 698, 87 NW 538; Smith Bros. 
L. & T. Co.vw Weiss, 56 Nebr. .210, 
76 NW 564; Nye v. Rogers, 55 Nebr. 
353, 75. NW 854; American Inv. Co. 
v. McGregor, 48 Nebr. 779, 67 NW 
785; Tichy v. Simecek, 5 Nebr, (Un- 
off.) 81, 97 NW 328. 

43. Zabel v. Masonic Sav. Bank, 
16 SW 588, 13 Kyl 197; Iowa L. & T. 
Co. v. Devall, 63 Nebr. 826, 89 NW 
381; Bostwick v. Keller, 62 Nebr. 
815, 87 NW 1060; Crook v. Moore, 5 
Nebr. (Unoff.) 314, 98 NW 713; Pierce 
v. Reed, 3 Nebr. (Unoff.) 874, 98 NW 
154; Levy v. Hinz, 3 Nebr. (Unoff.) 
11, 90 NW 640; Reynolds v. Fagan, 
2 Nebr. (Unoff.) 415, 89 NW 170; 
Provident Life, ete., Co. v. Dennis, 
1 Nebr. (Unoff.) 195, 95 NW 361. 

44. Alfred v. Hazelton Bank, 48 
Kan. 124, 29 P 471 (where it also ap- 
peared that the appraisers, although 
they knew the outside of the house 


the inside conditions). 
45. Errors in making deductions 
see infra § 1810. 


Ag Sisson v. Tubbs, 50 Conn. 
2. 
a 47. Eddy v. Kimerer, 61 Nebr. 


498, 85 NW 540; Globe L. & T. Co. v. 
Eller, 61 Nebr. 226, 85 NW 48; Farm- 
ers’ L. & T. Co. v. Schwenk, 54 Nebr. 
657, 74 NW 1063; Harte v. Wedge, 5 
Nebr. (Unoff.) 231, 97 NW 1035. 

48. Hart v. Beardsley, 67 Nebr. 
145, 93 NW 423. 


49. Schultz v. Loomis, 40 Nebr. 
152, 58 NW 693. 
[a] Deducting amount not in- 


cluded in decree.—Where the decree 
is entered for less than is due on 
the mortgage, the appraisers cannot 
deduct from the value of the prop- 
erty the balance omitted from the 
decree on the theory that it is a sub- 
sisting lien on the property. Schultz 
v. Loomis, 40 Nebr. 152; 58 NW 
6938. 

50. Beck v. McKibben, 63 Nebr. 
413, 88 NW 765; Young v. Wood, 63 
Nebr. 291, 88 NW 528; Newark Mut. 
Ben. L.. Ins. Co. v. Siefken, 1 Nebr. 
(Unoff.) 860, 96 NW 608. 

51. Beck v. McKibben, 63 Nebr. 
413, 88 NW 765. 

52. David Adler, ete., Clothing Co. 
v. Hellman, 4 Nebr. (Unoff.) 557, -95 
NW 467. 

53. McKeighan vy. Hopkins, 19 
Nebr. 33, 26 NW 614. 

54. Omaha L. & T. Co. v. Borders, 
3 Nebr. (Unoff.) 3, 90 NW 642. 

55. Johnson v. Colby, 52 Nebr. 
3827, 72 NW 313. 

56. Armington v. Maben, 2 Nebr. 
(Unoff.) 416, 89 NW 251; Northern 
Counties Inv. Trust v. Wilson, 1 
Nebr. (Unoff.) 348, 95 NW 699. 

57. Naperville Northwestern Col- 
lege v. Shreck, 2 Nebr. (Unoff.) 484, 
89 NW 289; Emory v. Boyer, 2 Nebr. 
(Unoff.) 1, 95 NW 1061. 

58. Omaha L. & T. Co. v. Keck, 
63 Nebr. 266, 88 NW 520. 
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Act of 1898 require that it should be stamped.*® 
Where the law requires the return to be made 
‘‘forthwith,’’ this means with reasonable despatch 
in the ordinary course of business, and it is suffi- 
cient if made on the day following the appraise- 
ment.°° The sheriff’s return is presumptive evidence 
of the facts stated, and conclusive in the absence 


of evidence to the contrary.®4 


[§ 1810] (5) Defects and Objections.*2 
sumptions are indulged in favor of the regularity 
of an appraisement duly made by qualified per- 
sons ;°* bul a party desiring to question or impeach 
the appraisement may do so by a motion to vacate 
it, seasonably made,** and stating specifically and 
particularly the grounds of his objection,®* and sup- 
porting his objections by evidence sufficient to over- 
come the presumption of the regularity of the pro- 
ceedings as shown by the officer’s return.%¢ 
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[§§ 1809-1810 


ment on account of any substantial defect or error,*? 
found to be actually prejudicial to the party 
complaining ;° but an objection that the appraise- 
ment is too low is not of this character, unless fraud 
is shown or a presumption of fraud is raised from 
a gross inadequacy of price,®® and to establish a dis- 
parity such as to justify a presumption of fraud 


requires very strong and clear evidence, much more 


All pre- 


On 


such a motion the court may set aside the appraise- 


59. Moulthan v. Apking, 64 Nebr. 
378, 89 NW 1051; Rieck v. Zoller, 3 
Nebr. (Unoff.) 721, 92 NW 728. 

60. Wheldon v. Cornett, 4 Nebr. 
(Unoff.) 421, 94 NW 626; Hubbard 
v. Hennessey, 2 Nebr. (Unoff.) 816, 
90 NW 220; Naperville Northwestern 
College v. Shreck, 2 Nebr. (Unoff.) 
484, 89 NW 289. 

61. Iowa L. & T. Co. v. Greenman, 
63 Nebr. 268, 88 NW 518; Anthony L. 
& T. Co. v. Fiorelli, 2 Nebr. (Unoff.) 
532, 89 NW 3877. 

62. Objections to confirmation of 
sale see infra § 1855. 

63. McIntyre v. Evanson, 63 Nebr. 
849, 89 NW 397; De Groot v. Wilson, 
63 Nebr. 423, 88 NW 657; Union Trust 
Co. v. King, 3 Nebr. (Unoff.) 155, 91 
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NW Egy 
64. Mills v. Hamer, 55 Nebr. 445, 
75 NW 1105; Ecklund v. Willis, 44 
Nebraska L. 


Nebr. 129, 62 NW 493; 


& T. Co. v. Dickerson, 1 Nebr. (Un- 
off.) 622, 95 NW 774. 
65. Bird v. McCreary, 4 Nebr. 


(Unoff.) 183, 93 NW 684; Union Sav. 
Bank v. Lincoln Normal Univ., 4 
Nebr. (Unoff.) 70, 93 NW 408. 

66. McIntyre v. Evanson, 63 Nebr. 
849, 89 NW 397; Nebraska Loan, etc., 
Co. v. Barnes, 50 Nebr. 324, 69 NW 
761; Durland v. McKibbin, 5 Nebr. 
(Unoff.) 47, 97 NW 228. 

[a] Time of filing appraisement.— 
An objection that the appraisement 
was not filed before the advertise- 
ment of sale, as required by statute, 
is not sufficiently supported by a 
certificate of liens dated after the 
advertisement where the other docu- 
mentary evidence in the case shows 
conclusively that it was filed before 
the advertisement. Nebraska Loan, 


ete., Co. v. Barnes, 50 Nebr. 324, 69 
NW 761. 
[b] Qualifications of appraisers.— 


The mere fact that one of the ap- 
praisers was a constable and the 
other a justice of the peace presents 
no reason forrefusing to confirm the 
sale on the ground of disqualifications 
of the appraisers. Durland v. McKib- 
bin, 5 Nebr. (Unoff.) 47, 97 NW 228. 

67. See cases infra this section, 

[a] An appraisement will be 
vacated: (1) Where the report does 
not show that the appraisers were 
residents of the county where the 
lands were situated. Laughlin v. 
Schuyler, 1 Nebr. 409. (2) Where 
the officer, who swore the appraisers, 
had not properly qualified. Phelps 
v. Jones, 91 Ky. 244, 15 SW 668, 12 
KyL 818. 

[b] An appraisement will not be 
vacated: (1) Merely because the 
premises were not appraised in the 
smallest governmental subdivisions. 
Hartwick v. Woods, 4 Nebr. (Unoff.) 
103, 983 NW 415. (2) Because an ap- 
praiser signed the appraisement by 
his initials only. Rieck v. Zoller,’ 3 


Nebr. (Unoff.) 721, 92 NW 728. (3) 
Because one of the appraisers became 
the purchaser at the sale (Ison v. 
Kinnaird, 17 SW 633, 13 KyL 569), 
(4) or because a long period of time 
elapsed between the appraisement and 
sale (Topeka Capital Bank v. Hun- 
toon, 35 Kan. 577, 11 P 369 [sale un- 
der an appraisement four years old]), 
(5) unless in violation of statutory 
provisions fixing the time for the 
appraisement (Ayres v. Duprey, 27 
Tex. 593, 86 AmD 657). (ff) Because 
the appraisers did not go upon and 
view the premises where the law 
does not require them to do so if 
they are familiar with the premises 
and the evidence shows that they 
are. Crook v. Moore, 5 Nebr. (Unoff.) 
314, 98 NW Ti3. (7) Because the 
evidence does not show that the wit. 
nesses in support of the objection 
that the appraisement was too low 
had qualified themselves to testify as 
to the value of the property in ques- 


tion. Bowman v. Bellows Falls Sav. 
Inst., 3 Nebr. (Unoff.) 583, 92 NW 
204. (8) Where all taxes lawfully 


charged against the mortgaged prem- 
ises were deducted from the gross 
value, in determining their appraised 
value. Eddy v. Kimerer, 61 Nebr. 
498, 85 NW 540. (9) Where the ob- 
jection that prior liens were not de- 
ducted in making the appraisement is 
made by the mortgagor, who is not 
in a position to make such objection. 
aoee v. Clark, 58 Nebr. 115, 78 NW 

68. Union Sav. Bank v. Lincoln 
Normal Uniyv., 4 Nebr. (Unoff.) 70, 
93 NW 408. 

69. Green v. Doerwald, 69 Nebr. 
698, 96 NW 634; Williams v. Taylor, 
63 Nebr, (slays 89 NW 261; Cole v. 
Willard, 62 Nebr. 839, 88 ‘NW 134; 
Brown y. Fitzpatrick, 56 Nebr. 61, 76 
NW 456; Murphy v. Gunn, 54 Nebr. 
670, 74 NW 1065: Burkett v. Clark, 46 
Nebr. 466, 64 NW tt Shs Heklund v. 
Willis, 44 Nebr. 129, 62 NW 493; 
Vought v. Foxworthy, 38 Nebr. 790, 
57 NW 538; Durland v. McKibbin, 5 
Nebr. (Unoff.) 47, 97 NW 228; David 
Adler, etc., Clothing Co. v. Hellman, 
4 Nebr. (Unoff.) 557, 95 NW 467; 
Hartwick v. Woods, 4 Nebr. (Unoff.) 
103, 93 NW 415; Iowa Loan, etc., Co. 
v. Nehler, 3 Nebr. (Unoff.) 680, 92 
NW 729; Hubbard v. Hennessey, 2 
Nebr. (Unoff.) 816, 90 NW 220; Omaha 
Loan, etc., Co. v. Walenz, 2 Nebr. 
(Unoff.) 806, 90 NW 222; Jones v. 
Cleary, 2 Nebr. (Unoff.) 541, 89 NW 
386; Taylor v. Reis, 2 Nebr. (Unoff.) 
533, 89 NW 3874; National L. Ins. Co. 
Vv. Crandall, 2 Nebr. (Unoff.) 335, 96 
NW 624; Pearson v. Badger Lumber 
Co., 2 Nebr. (Unoff.) 251, 96 NW 493; 
New York Home Ins. Co. v. Clark, 1 
Nebr. (Unoff.) 844, 95 NW 1056; Wol- 
cott v. Henninger, 1 Nebr. (Unoff. ) 
552, 96 NW 612. See Big Boom Loan, 


than a mere difference of opinion among several 
persons as to the value of the land.7° An appraise- 
ment is not vitiated by clerical errors which do not 
mislead anyone,’! or by -irregularities which are 
cured by the fact that the property brings more 
than two thirds of its appraised value at the sale.” 
And it has been held that the objection that the 
appraisers failed to make the proper deductions is 
not open to the owner of the equity of redemption.”* 

Seasonableness of objection. 


Objections to the 


ete., Co. v..Ryan, 9, OhbS&CP5i3 56 
OhNP 536 (holding that the evidence 
was insufficient to show mistake). 
70. Seaman v. Northwestern Mut. 
L. Ins. Co., 86 Fed. 493, 30 CCA 212. 
Moulthan v. Apking, 64 Nebr. 378, 
89 NW 1051; Union Trust Co. v. 
Davis, 64 Nebr. 340, 89 NW 1052; 
Goldsmith v. Wright, 62 Nebr. 763, 
87 NW 908; yoo wont, v. Parker, 60 


Nebr. 142, NW 317; . Nebraska 
Loan, etc., Assoc. v. Marshall, 51 
Nebr... 534, 71 NW 63; Bird v. Me- 


Creary, 4 Nebr. (Unoff.) 183, 983 NW 
684; North Platte First Nat. Bank v. 
Tyler, 4 Nebr. (Unoff.) 63, 93 NW 
388; Pierce v. Reed, 3 Nebr. (Unoff.) 
874, 983 NW 154; Sutton First Nat. 
Bank v. Ashley, 3 Nebr. (Unoff.) 18, 
90 NW 639; Stafford v. Harmon, 2 
Nebr. (Unoff.) 528, 89 NW 380; Tootle 


v. Willy, 1 Nebr. (Unoff.) 711, 96 NW - 


342; Doughty v. eee 1 Nebr. 
(Unoff.) 709, 96 NW 632 

71. American Inv. Co. v. Me- 
Gregor, 48 Nebr. 779, 67 NW 785. 

72. =Peck iy Starks, 64 Nebr. 341, 
89 NW 1040; Unland v. Crane, 63 
Nebr. 451, 88 NW 667; Drew v. Kirk- 
ham, 8 Nebr. 477, 1 NW 451; 
mouth Sav. Bank v. Foley, 2 Nebr. 
(Unoff.) 459, 89 NW 317; Sanford v. 
Anderson, 2 Nebr. (Unoff.) 315, 96 
NW 486; Keene Five Cent Sav. Bank 
v. Johnson, 1 Nebr. (Unoff.) 69, 95 
NW 504. 

73. Green v. Paul, 60 Nebr. 7, 82 
NW 98; Amoskeag Sav. Bank v. Rob- 
bins, 53 Nebr. 776, 74 NW 261; Hamer 
v. McKinley-Lanning L. & T, Co., 52 
Nebr. 705, 72 NW _ 1041; Nebraska 
Land, etc., Co. v. Cutting, 51 Nebr. 
647, 71 NW 312; American Inv. Co. 
v. McGregor, 48 Nebr. 779, 67 NW 
785; Smith v. Foxworthy, "39 Nebr. 
214, 57 NW 994; Craig v. Stevenson, 
15 Nebr. 362, 18 NW 510; Pierce v. 
Reed, 3 Nebr. (Unoff.) 874, 93 NW 
154; Wright v. Patrick, 2 Nebr. (Un- 
off.) 695, 89 NW 746. 

[a] Reason for rule—‘‘In Craig 
v. Stevenson, 15 Nebr. 362, 18 N. W. 
510, it was held that the ‘provisions 
for such certificates and the deduc- 
tion in making the appraisement from 
the real value of the property of the 
amount of prior incumbrances were 
for the sole benefit of the plaintiff 
and might be waived by him. The 
rule laid down in that case is un- 
doubtedly correct. The plaintiff did 
not object to the failure to procure 
certificates, but asked for confirma- 
tion notwithstanding that fact. This 
constituted a waiver upon his part. 
The defendant cannot complain. The 
‘set up’ price, if there were incum- 
brances, being increased by the fail- 
ure to certify them, the defendant 
thereby received a benefit rather than 
suffered a disadvantage.” Smith v. 
Por ae 39 Nebr. 214, 215, 57 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Dart-. 


§§ 1810-1813] 


qualifications of appraisers’! or to the appraisement 
must be made before the sale; after that it is too 
late to resist confirmation or have the sale vacated 
on these grounds in the absence of a showing of 
actual fraud.” 

[§ 1811] (6) Reappraisement. A reappraisement 
may be made in the discretion of the court after 
the first appraisement has been vacated or set 
aside;*° and, under the statutes of some of the 
states,” a reappraisement must be made where the 
property has been twice advertised and offered for 
sale under the original appraisement but remains 
unsold for want of bidders,’* and where the property 
remains unsold under the ‘reappraisement, other re- 
appraisements may be resorted to.*® But where a 
foreclosure sale has been set aside, a new appraise- 
ment should not be made, unless the original ap- 
praisement was also vaeated. BO 

[§ 1812] d. Certificates of Liens. In some states 
it is required that the officer making a sale on fore- 
_ closure shall obtain from the proper public officers 
certificates as to the amount and character of all 
liens appearing of record against the land which is 
to be sold,*! which certificates must in form comply 
with the statutory provisions,®? and must be filed 


74. Unland v. Crane, 63 Nebr. 451, 


88 NW 667; Union Cent. L. Ins. Co.] Ins. Co., 
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79. Brown v. Connecticut Mut. L. 
6Oh- Cir Ct. 62, "3 Ons Cirs 


[42 C.J.] 191 
before the notice of sale is published.S* Where 
the officer furnishes two certificates of the amount 
of taxes due, the later certificate will be presumed 
to be correct.8* But the officer’s authority to make 
the sale does not depend on compliance with the 
statute.2° Noncompliance is rendered immaterial 
under the operation of the appraisement statutes, 
if the property sells for as much as two thirds of 
its gross value,*® or if the provisions of the statute 
are waived by the mortgagee.*’ Objections to the 
form of a certificate of lens are not open to the 
mortgagor.®® 

[§ 1813] e. Notice or Advertisement of Sale*9— 
(1) In General. Where required by the statute or 
by the terms of the foreclosure decree, public notice 
of the place and time of the mortgage foreclosure 
sale must be given,®° a statute requiring it being held 
applicable to subsequent sales as well as to the first 
advertised sale of the property.®+ It has been held 
that notice is not necessary where the mortgagee 
becomes the purchaser at his own foreclosure sale, 
the mortgagor retaining the statutory right of re- 
demption.®°2 Nor can a claim to notice of the sale 
as matter of right be set up by one not connected 
in any way with the title to the property,®? nor 


Iowa.—Jensen v. Woodbury, 16 
Iowa 515. 


‘fp et aes 2 Nebr. (Unoff.) 57, 96. NW 
16. 

75. Salem Bank v. Cornell, 97 
Nebr. 610, 151 NW 148; Siwooganock 
Guaranty Sav. Bank v. Feltz, 84 Nebr. 
706, 121 NW 967; Wells v. Frazier, 
64 Nebr. 370, 89 NW 1033; Peck v. 
Starks, 64 Nebr. 341, 89 NW _ 1040; 
Farmers’, etc., State Bank v. Thorn- 
burg, 64 ’Nebr. 76, 89 NW 626; Waite 
v. Malchow, 63 Nebr. 650, 88 NW 863; 
Mallory v. Patterson, 63 Nebr. 429, 
88 NW 686; National Bank of Com- 
merce v. Kinkead, 61 Nebr. 264, 85 
NW 70; Security Inv. Co.’ v. Sizer, 
_ 68 Nebr. 669, 79 NW 554; Smith Bros. 

air oc. 1, Co.) v, Weiss, 56 Nebr. 210, 
76 NW 564; Scottish- American Mortg. 
Co. v. Bigsby, 52 Nebr. 104, 71 NW 
961; Nebraska Land, etc., Co. v. ‘Cut- 
ting, 51 Nebr. 647, 71 NW 312; Union 
Sav. Bank v. Lincoln Normal Univ., 
4 Nebr. (Unoff.) 70, 93 NW _ 408; 
Bourke v. Sommers, 3 Nebr. (Unoff.) 
761, 92 NW 990; Phenix Mut. L. Ins. 
Co. v. Williams, 3- Nebr. (Unoff.) 79, 
90 NW 756; Foster v. McKinley-Lan- 
ning L. & T. Co., 3 Nebr. (Unoff.) 65, 
90 NW 765; Omaha L. & T. Co. v. 
Borders, 3 Nebr. (Unoff.) 3, 909 NW 
642; Potter v. Lynch, 2 Nebr. (Un- 
off.) 798, 90 NW. 217; Roberts v. 
Rouse, 2 Nebr. (Unoff.) 669, 89 NW 
749; McKinney v. Glassburn, 2 Nebr. 


(Unoff.) 615, 89 NW _ 598; Simpson 
v. Snook, 2 Nebr. (Unofe.) 412, 89 
NW 168; Stein v. Parrotte, 2 Nebr. 
(Unoff.) "351, 96 NW 155; Sanford v. 
Anderson, 9 Nebr. (Unoft.) Sloe 196 
NW 486; Gray v. Eurich, 2 Nebr. 
(Unoff.) 194, 96 NW 3438; Emory v. 
Boyer, 2 Nebr. (Unoff.) 1, 95 NW 
1061. 


7G. Kline v. Camp, 49 Kan. 114, 30 
P 175; Thompson v. Purcell, 63 Nebr. 
445, 88 NW 778; Ackerman v. Allen- 
der, 62 Nebr. 700, 87 NW 5438; Cars- 
tens v. Eller, 60 Nebr. 460, 83 NW 
743; Nebraska L. & T. Co. v. Hamer, 
40 Nebr. 281, 58 NW 695; Hubbard v. 
Draper, 14 Nebr. 500, 16 NW 847. 

See statutory provisions. 

| 78 Logan v.Wittum, 67 Nebr. 143, 
93 NW 146; Thompson v. Purcell, 63 
Nebr. 445,'88 NW 778; Cartens vy. 
Eller, 60 Nebr. 460, 83 NW 743; Wil- 
son v. Neu, 4 Nebr. (Unoff: ) 348, 93 
NW 941; Lombard v. Pasusta, 2 Nebr. 
(Unoff.) 496, 89 NW 255. See Siwoog- 
anock Guaranty Sav. Bank v. Feltz, 
84 Nebr. 706, 121 NW 967 (record on 
_ appeal showing that the property had 
been twice offered for sale without 
a. before a Feanpraisement was 

ad). 


Dec. 350. 

80. State Bank v. Green, 11 Nebr. 
303, 9 NW 386; McKinney v. Glass- 
pore 2 Nebr. (Unoff.) 615, 89 NW 


81. See statutory provisions. 

82. See cases infra this note. 

[a] In Nebraska Cobbey Cons. St. 
(1891) § 5025, requiring a master to 
obtain from officers certificates of 
liens “under their respective hands 
and official seals,’’ only requires seals 
from officers who have them. Elgut- 
ter v. Northwestern Mut. L. Ins. Co., 
86 Fed. 500, 30 CCA 218; Orcutt v. 
Polsley, 59 Nebr. 575, 81 NW 616. 

83. Foster v. McKinley-Lanning 
L. &' T..Co., 3 Nebr. (Unoff.) 65, 90 
NW 765. 


84. Wright v. Patrick, 2 Nebr. 
(Unoff.) 695, 89 NW 746. 
85. Hart v. McDonnell, 64 Nebr. 


856, 90 NW 910. See Fletcher v. 416 
West Thirty-Third St. Realty Co., 77 
Misc. 280, 135 NYS 1046 [aff 152 App. 
Div. 943 mem, 137 NYS 1120 mem] 
(unintentional error in a statement 
of the liens will not invalidate the 
sale or authorize the court to relieve 
the purchaser). 

86. Zwicbel v. Sehestedt, 88 Nebr. 
100, 129 NW 177; Hart v. McDonnell, 
64 Nebr. 856, 90 NW 910. 

87. Nye v. Rogers, 55 Nebr. 353, 
75 NW 854. 

88. Zwiebel v. Sehestedt, 88 Nebr. 
100, 129 NW 177; Wright v. Patrick, 
2 Nebr. (Unoff.) 695, 89 NW 746. 

89. Want of, or irregularities in, 
notice as ground for: 
Refusal to confirm sale see 

§ 1859. 

Setting aside sale see infra § 1874. 

90. U. S.—Moncure v. Zunts, 11 
Wall. 416, 20 L. ed. 181. 

Ala.—Ivy v. Hood, 202 Ala. 121, 
79 S 587. 

Ark.—Farnsworth v. Hoover, 66 
Ark. 367, 50 SW 865. 

Cal.—Anglo-Californian Bank  v. 
Gerf,-142 Cal.303, 75 PP" 902, 

Colo.—Clark v. Duvall, 61 Colo. 76, 


infra 


156 P 144. 
Conn.—National Bank of North 
America v. Norwich Sav. Socec., 37 


Conn. 444. 

Del.—Lewis v. Woodall, 9 Del. 543. 

Ga.—House v. Tennessee Chemical 
Co., 159 Ga. 306, 125 SE 446. 

Ti. —Springer v. Law, 185 Ill. 542, 
57 NE 435, 76 AmSR 57 [aff 84 Ill. 
eet Sowards v. Pritchett, 37 Ill. 
517. 

Ind.—Bansemer vy. Mace, 18 Ind. 
27, 81 AmD 344. 


tee ae ae v. Baker, 11 Kan. 

Ky.—Barlow v. McClintock, 11 SW 
29, 16 KyL 894. 

Lge Soniat v. Miles, 32 La. Ann. 
‘ as —Bragdon v. Hatch, 77 Me. 433, 

Mad. BA od RG Park Co. v. Fin- 
ney, 121 Md. 320, 88 A 143 

Mass. —Holmes 2 fr Jordan, 163 Mass. 
147, 39 NE 1005. 

Mich.—New York Baptist Union v. 
Atwell, 95 Mich. 239, 54 NW 760; 
Sanford v. Haines, 71 Mich. 116, 38 
NW 777; Shier v. Prentis, 55 Mich. 
175520 NW 892; Perrien v. Fetters, 
35 Mich. 233. 

Minn.—Coles v. Yorks, 28 Minn. 
464, 10 NW 775. 

Mo.—Swearingin v. Swearingin, 202 
SW 556. 

Nebr.—Miller vy. Lefever, 10 Nebr. 
77, 4 NW 929. 

N. J.—Parsons v. Lanning, 27 N. 
J Eq. 70: 

N. M.—Dewitz v. Joyce-Pruitt Co., 
20 e ae 502, LSE 23 

Y.—Anderson vay 34 
Barb. 319. 

N. D.—Cotton v. Horton, 22 N. D. 1, 
132 NW 225. 

Oh. —Craig v. Fox, 16 Oh. 5638. 


Austin, 


Okl.—Johnson v. Taylor, 68 Okl. 
229, 173 P 1089. 
Or.—German Sav., ete, Assoc. v. 


Kern, 38 Or. 232, 62 P 788, 63° P 10522 

Pa.—Louser v. Light, 202 Pa. 582, 
52 A 84, 

Porto Rico.—Arvelo vy. Banco, 25. 
Porto Rico 677. 

R. I.—Kebabian v. Shinkle, 26 R. I. 
505, 59 A 748. 

Ss. C—Turner ‘vy. MeCrea, 10S Ce 


Leeds 

S. D.—Trenery v. American Mortg. 
Co., 11 S. D. 506, 78 NW 991. 

Tex.—Adams Vv. Zellner, (Civ. A.) 
174 SW 938. 

Wis.—Allis v. Sabin, 17 Wis. 626. 
ike S.—Power v. Foster, 34 N. S. 

PLGA Tea 


Sask.—Todd v. Sampson, 
WestWkly 110. 


ead Arvelo v. Banco, 25 Porto Rico. 
92. Ivy v. Hood, 202 Ala. 121, 79 
SPD Ste 


93. Wing v. De la Rionda, 131 N. 
Y. 422, 30 NE 243. 

[a] One in possession.—A person 
is not entitled to notice who goes 
into possession of the mortgaged 
premises without proving any title, 
and merely relying on an equity in 


192 [42 C.J.] 


by a creditor recovering judgment pending the fore- 


closure suit,®* nor by a purchaser 


bound by a decree of foreclosure.®® 

[§ 1814] (2) Mode of Giving Notice—(a) In Gen- 
It is essential to the validity of the foreclo- 
sure sale that the notice of the sale should con- 
form to the statutory requirements®® and to the 


eral. 


terms of the foreclosure decree.” 


force at the time of giving notice governs,°® in the 
absence of any stipulation of the parties making an 
express reference to some other statute as con- 
trolling ;°° and in some jurisdictions, statutes relat- 
ing to general executions against the property of 
judgment debtors apply where there is no provision 
of law referring expressly to mortga 
sales,t although in other jurisdictions it is held that 
the court is not bound by the general execution 


statutes in making its decree.” 


Presumption and burden of proof. 


presumed, in the absence of contrary 


favor of a third person, with whom 
he does not connect himself. Wing 
v. De la Rionda, 131 N. Y. 422, 30 
NE 243. 

94 American Ins. Co, 
§ Paige (CN. Y.) 259. 

95. Link v. Connell, 48 
67 NW 475. 

96. U, 


v. Oakley, 
Nebr. 574, 


. S—Moncure y. Zunts, 11 
Wall. 416, 20 L. ed. 181. 
Conn.—National Bank of North 


America v. Norwich Sav. Soc., 37 


Conn. 444, 
Del.—Lewis v. Woodall, 9 Del. 543. 


Iowa.—Jensen y. Woodbury, 16 
Iowa 515. 

Kan.—-McCurdy v. Baker, 11 Kan. 
ne fa fe 


Mass.—Holmes v. Jordan, 163 Mass. 
147, 39 NE 1005. 


Minn.—Coles v. Yorks, 28 Minn. 
464, 10 NW 775. 

Nebr.—Smith v. Foxworthy, 39 
Nebr. 214, 57 NW 994; Parrat v., 


Neligh, 7 Nebr. 456. 

N. Y.—Anderson v. Austin, 34 Barb 
319. 

Oh.—Craig v. Fox, 16 Oh. 563. 

Pa.—Louser v. Light, 202 Pa. 582, 
52 A 84; Gibbons vy. Williams, 10 
gan CO. 99: 

S. C.—Turner v. McCrea, 10 S. C. 
1 Bala 

[a] “Personal representatives,” in 
a statute prescribing service of notice 
of sale on foreclosure, means the 
executor or administrator of the 
mortgagor, not the heir or devisee. 
Anderson v. Austin, 34 Barb. (N. Y.) 


319 

Person in possession.— Where 
the statute requires notice to be 
served on the person in possession of 
the premises, service need not be 
made on the wife of the mortgagor, 
but only on the mortgagor himself, 
although they both reside on the 
land as a homestead. Coles v. Yorks, 
28 Minn. 464, 10 NW 775. 

[ec] Notice by mail.—Where the 
notice is directed or authorized to be 
sent by mail, its deposit in the post 
office is prima facie good service; but 
if it fails to reach the party in- 
tended, so that he has no knowledge 
of the sale, this is regarded by 
equity as one of the “accidents” 
against which it may give relief. 
National Bank of North America v. 
Norwich Sav. Soc., 37 Conn. 444. 


97. Sowards v. Pritchett, 37 Ill 
517; Trust Co. v. Mauch Chunk R. 
Co:; 1 LWehigh> Cold (Pa.) 842) See 


Smith v. Valentine, 19 Minn. 452. 
Directions by the court as to notice 
and time of sale see Supra § 1750. 
98. Kopmeier v. O’Neil, 47 Wis. 
593, 3 NW 365; Allis v. Sabin, 17 Wis. 
626. See Montes de Oca v. Baez, 23 
Porto Rico 656 (statute requiring 
notice to junior mortgagees); Henna 
v. Sauri, 22 Porto Rico 776 [aff 237 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of the property 


the deed. 


In jurisdictions 
The statute in 


tion.§ 
ge foreclosure 


It will be 
proof, that the | terial if all the 


Fed. 145, 150 CCA 291] (sufficiency 
of notice under the statute). 


99. Allis v. Sabin, 17 Wis. 626. 

1. Johnson v. Taylor, 68 Okl. 229, 
173 P 1039; 

[a] Notice to mortgagor neces- 
sary.—Hawthorn v. Sayers, 16 Del. 
177, 42 A 478; Light v. Zeller, 195 
Pa. 315, 45 A 1055. 

2. Springer v. Law, 185 Ill. 542, 
57 NE 435, 76 AmSR 57; Crosby v. 


Kiest, 135 Tll. 458, 26 NE 589 (the 
court stating however that it would 
be good practice for the court in its 
decree to direct the master to give 
the same notice which a sheriff is re- 
quired to give). 


‘er Soniat v. Miles, 32 La. Ann. 
4. McGonigle vy. Johnson, 8 Pa. 
Cos653: 
5. See supra § 1813. 
6. See Barleycorn v. Woolley, 109 


Mise. 224, 179 NYS 518 (an order of 
publication omitting names of per- 
sons entitled to notice constitutes a 
jurisdictional defect which cannot be 
cured by a nunc pro tune order). 

7. See cases infra this section. 

8 U. S—Sage v. Iowa Cent. R. 
Cot 99 TW. Si8345) 2oelus eda 394. 

Ill—Minchrod v. Ullmann, 163 Ill. 
25, 14 NE 864. 

Ky.—Barlow v. McClintock, 11 SW 
29,10 KyL 894. 

Me. heige oe dem v. Hatch, 77 Me. 433, 
1 A 140. 

Md.—Shaw v. Smith, 107 Md. 5238, 
69 A 116; Roberts v. Loyola Per- 
petual Bldg. Assoc., 74 Md. 1, 21 A 
6 See Edgecombe Park Co. v. 
Finney, 121 Md. 320, 88 A 143 (suffi- 
ciency of evidence of advertisement). 

Mich.—Hoock vy. Sloman, 155 Mich. 
1, 118 NW 489. 

Nebr.—A®tna L. Ins. Co. v. Wortas- 
zewski, 63 Nebr. 636, 88 NW 855; 
Mallory v. Patterson, 63 Nebr. 429. 
88 NW 686; Nye v. Rogers, 55 Nebr. 
3538, 75 NW 854; Nebraska Land, ost 
Co. Vv. McKinley- Lanning L. & T. Co 
52 Nebr. 410, 72 NW 357; Smith v. 
Foxworthy, 39 Nebr. 214, 57 NW 994; 
Drew v. Kirkham, 8 Nebr. 477, 1 
NW 451. 

N. Y.—Sedgwick v. a9 
Misc. 615, 197 NYS 869. 

S. D.—Trenery v. American Mortg. 
Co., 11 S. D. 506, 78 NW 991. 

{a] “Printed in the county.”’—(1) 
This requirement is met by evidence 
that the paper carrying the adver- 
tisement was published in the county, 
and the notice is not invalidated by 
the fact that the paper was partly 
printed elsewhere, if its place of 
publication was within the county. 
Autna L. Ins. Co. v. Wortaszewski, 
63 Nebr. 636, 88 NW 855; Nebraska 
Land, ete., Co. v. McKinley-Lanning 
L. & T. Co., 52 Nebr. 410, 72: NW 
857 [dist Bragdon Vv. Hatch, TT” Me. 


McOwen, 


pubheation or posting, 
must be complied with both in the order of publi- 
cation® and in the publication itself,’ as, for ex- 
ample, that the publication should be in a newspaper 

‘printed in the county” 
tion in the county,” 
Compliance with the statute is not affected 
by the fact that pending the publication the news- 
paper changed its name and moved its publication 
office to another place in the same county, if the 
paper otherwise preserves its identity.® 
the ownership? or the character of the paper!! ma- 


[§§ 1813-1815 


sheriff or other officer making the sale gave all 
the notices required by law,? but where evidence 
in rebuttal is given, the burden of proving the no- 
tice is thrown upon the person who claims under 


[§ 1815] (b) Publication or Posting of Notice. 


allowing the giving of notice by 


5 all statutory requirements 


or ‘fof general circula- 
or having a minimum circula- 


Nor is 


statutory requirements are met. 


433, 1 A 140]. (2) It has been held 
elsewhere where the requirement is 
similarly worded, that evidence of 
publication in the county is not suffi- 
cient, but that it should be supple- 
mented by evidence of printing in 
the county. Bragdon v. Hatch, 77 Me. 
433, 1 A 140. 

[b] General circulation in the 
county.—(1) A requirement that the 
publication shall be made in some 
newspaper in general circulation in 
the county does not mean that it 
must have a general circulation in 
any particular city or portion of the 
county. Shaw v. Smith, 107 Md. 523, 
69 A 116; Smith v. Foxworthy, 39 
Nebr. 214, 57 NW 994. (2) And an 
advertisement in county papers hav- 
ing an extensive circulation may be 
good and_ sufficient, although the 
property lay in a city. Barlow v. 
McClintock, 11 SW 29, 10 KyL 894. 

[ce] Weekly law journal.—P ubli- 
cation in a weekly law journal pub- 
lished for many years as a medium 
for the publication of legal adver- 
tisements is proper where publication 
in a ‘“‘datly newspaper of general cir- 
culation” is not required under the 
statute. Hoock v. Sloman, 155 Mich. 
1, 118 NW 489. 

{d] Property in two counties.— 
Under a statute providing for pub- 
lication in two counties where prop- 
erty is situated in both, publication 
in one of the counties is not excused 
by the fact that no newspaper is 
published in the village in that coun- 
ty where the property is situated, 
there being other. places in the coun- 
ty where newspapers are published. 
Nor is the statutory requirement met 
by publication in two newspapers in 
the other county. Sedgwick v. Mc- 
Owen, 119 Misc. 615, 197 NYS 869. 

[e] Change in county  lines.— 
Where a portion of the county is cut 
off, including the mortgaged land, 
and annexed to a city, the notice’ of 
sale should be published in the city 
papers. Roberts v. Loyola Perpetual 
Bldg. Assoc., 74 Md. 1, 21 A 684. 

9. Perkins v. Keller, 43 Mich. 53, 
4 NW 559. 

10. Strother v. Wilkinson, 108 Okl. 
57, 233 P 719. 

[a] Newspaper owned by plaintiff. 
—That the ownership of the news- 
paper in which notice of the sale is 
published is in plaintiff will not affect 
the validity of the sale, where the 
statutory requirements are met, and 
defendant is not prejudiced thereby. 
Strother v. Wilkinson, 108 Okl. 57, 
230 2 T19. 

11. Michigan Mut. L. Ins. Co. v, 
Bath 5 Nebr. (Unoff.) 305, 98 NW 


[a] Socialistic paper.—The fact 
that a paper is an organ for the 
propagation of socialistic doctrines 


z 1815-1816] 


Times and continuity of publication. It is also 
essential to obey the statute in respect of the num- 
ber of times the notice must be published, the con- 
tinuity of the publication, and the number of days 
or weeks between the first publication and the sale.!? 

Proof of publication. The character of the paper 
_ or its circulation may be proved by the affidavit of 
its publisher. Proof of publication is ordinarily 
made by the affidavit of the printer or publisher of 
the paper,* or of a printer employed by the pub- 
- lisher,! or, where the statute authorizes it, by the 
affidavit of any person having knowledge of the 
fact,‘® or it may be presumed from the statement 
of the officer directing the sale contained in his 
certificate of sale that the sale was duly advertised 
by publication,’ or from a similar statement by the 
registrar in the registry records made upon record- 
ing the sale8 An affidavit in the language of 
the particular section of the Mortgage Law, relat- 
ing to the affidavit, is sufficient evidence of publica- 
tion, even though it does not set forth in detail 
the requirements contained in a later amending stat- 
ute to which the sale was subject.1® An affidavit 
that a notice was published in a weekly newspaper 
a stated number of times consecutively is sufficient 
does not make it unlawful to pub- 
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proof that it appeared once each week for the pe- 
riod stated.?° f 

Posting. It is not generally necessary under the 
statutes to post notices except where there is no 
newspaper published in the county.*+ But where 
the statutes require posting, their terms must be 
complied with.?? Mailing notices to another with 
directions to post is sufficient evidence of compli- 
ance with the statutory requirement of posting.?* 
Posting in private offices is not a compliance with 
a requirement that the posting should be ‘‘in con- 
spicuous places.’’?4 

Irregularities. The sale is not invalidated by & 
publication of notice in advance of the proper time 
for it,?> unless it is in violation of an express 
statutory restriction;?° nor by the publisher placing 
the notice in a wrong classification in the absence 
of evidence that anyone was misled or prejudiced 
thereby.*? 

[§ 1816] (c) Personal Service. While in some 
jurisdictions personal notice to the mortgagor or 
other party having an interest is not required,?® in 
other jurisdictions in addition to the public notice, 
notice of the sale must be personally served on 
the mortgagor.?° 


lish foreclosure notices in it, if it 
has the requisite circulation. Miichi- 
fan’ Mut... aos Ins: = Co. v..— Klatt, 5. 
Nebr. (Unoff.) 305, 98 NW 436. 

12. Ark.—Farnsworth v. Hoover, 
66 Ark. 367, 50 SW 865. 

Til.— Springer v. Law, 185 Ill. 542, 
57 NE 435, 76 AmSR 57; Garrett v. 
Moss, 20 Ill. 549. 

ee ron v. Cooper, 23 Kan. 


Ky.—Wilson vy. Petzold, 116 Ky. 
873, "76 SW 1093. 

La.—Jouet v. Mortimer, 29 La. Ann. 
206; Luckett v. Crain, 29 La, Ann. 
128. 

Mich.—Bacon v. Kennedy, 56 Mich. 
329, 22 NW 824. 

Nebr.—Fink vy. Murdock, 98 Nebr. 
1, 151 NW 951; Mallory v. Patterson, 
63 Nebr. 429, 88 NW 686; Nebraska 
Land, etc., Co. v. McKinley-Lanning 
L. & T. Co., 52 Nebr. 410, 72 NW 
357; Pierce Vv. Reed, 3 Nebr. (Unoff.) 
874, 93 NW 154; Potter v. Lynch, 2 
Nebr. (Unoff.) 798, 90 NW 217. 


N. J.—Parsons y. Lanning, 27 N. 
J: Eq, 70. 
N. Y.—Cortland Sav. Bank  v. 


Lighthall, 53 Misc. 428, 104 NYS 1022; 
Denning v. Smith, 3 Johns. Ch. 332. 

N. D.—Cotton v. Horton, 22 N. D. 
1, 182 NW 225. 

Okl.—Johnson v. Taylor, 68 Okl. 
229, 173 P 1039; Richmond v. Robert- 
son, 50 Ok]. 635,.151.P 203. 

Or.—German Sav., eta, Soc. 
Kern, 38 Or. 232, 62 Pp 788, 63 P i052. 

S. C.—Ex D. Alexander, 35,9. Ck 409, 
14 SE 854. 


Wis.—Kopmeier v. O’Neil, 47 Wis. 
593, 3 NW 365. 
13. Bourke v. Sommers, 3 Nebr. 


(Unoff.) 761, 92 NW 990; Foster v. 
McKinley-Lanning L. & T. Co, 38 
Nebr. (Unoff.) 65, 90 NW 765. 

14. Clarke v. Chamberlain, 70 Ill. 


tA.) 262; 
Brown v. Phillips, 40 Mich. 


15. 
Johnson v. Colby, 52 Nebr. 327, 
72 NW. 313; Miller v. Lefever, ae 
Nebr. 77, 4 NW 929; Home Ins. Co. v. 
Clark, 1 Nebr. (Unoft.) 844, 95 NW 

1056. 
‘ 17. Benvenutti v. Vazquez, 28 
Porto Rico 90. See Naperville North- 
western College v. Shreck, 2 Nebr. 
(Unoff.) 484, 89 NW 289 (where the 
sheriff's return of a sale showed a 
sufficient notice and is not denied, 
the fact that the printer’s affidavit 
was made before notice was com- 
plete and failed to state fully the 
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facts as to a legal publication is not 
material). 

18. Benvenutti v. 
Porto Rico 90. 

19. Seymour v. Lawson, 111 Nebr. 
T40; 297 NW 623. 

20. Cook v. Lockerby, 16 N. D. 19, 
111 NW 628. 

ZlvoeUinion »Cent. . ia. ings. -Ce: 
Carra,7l01 Kan. 352,166 we 233% “Me_ 
Curdy v. Baker, 11 Kan. aati ie Parrat 
v. Neligh, 7 Nebr. 456. 

[a] Im Kansas since McCurdy v. 
Baker, 11 Kan. 111, the necessity of 
posting notices in five public places 
in counties where newspapers are 
regularly published has not been 
deemed essential. The doctrine of 
that case must be deemed control- 
ling. Miller v. Thayer, 101 Kan. 355, 
NG Saba 20 ie 

22. U. S.—-Elgutter v. Northwest- 
ern Mut. L. Ins. Co., 86 Fed. 500, 30 


Vazquez, 28 


CCA 218. 
Ala.—McClendon Vv. Equitable 
Mortg. Co., 122 Ala. 384, 25 S 30. 


Ky.—Ison v. Kinnaird, 17 SW 633, 
13 KyL 569. 

Mass.—Holmes vy. Jordan, 163 Mass. 
147, 39 NE 1005. 

N. Y.—Pawlak v. Gruszecki, 124 
Misc. 447, 208 NYS 409. 

Porto~ Rico,—Henna__v. Sauri, 22 
Porto Rico 776 [aff 237 Fed. 145, 150 
CCA. 291]... See Arvelo v. Banco, -25 
Porto Rico 677 (posting under the 


statute is held to be mandatory, and 
not merely optional with the mort- 
gagee). 

Wis.—Kopmeier vy. O’Neil, 47 Wis. 
593, 3 NW 365. 

[a] Where property situated.—A 
statute which requires the posting of 
notices in the district where the prop- 
erty is situated does not require that 
they be posted in the ward where the 
property is situated. Henna v. Sauri, 
22 Porto Rico 776 [aff 237 Fed. 145, 
150 CCA 291]. 

[b] Posting on premises.—A gen- 
eral provision in a mortgage, or ina 
statute, requiring notice of foreclo- 
sure sale to be posted in a number of 
“public places,’’ does not require a 
notice to be posted on the premises. 
McClendon vy. Equitable Mortg. Co., 
122 Ala. 384, 25 S 30. 

{c] Number of notices.—The post- 
ing of one notice is sufficient under 
a statute requiring “notifications 
thereof to be posted up in some pub- 
lic place in the city.” Holmes v. 


Jordan, 163 Mass. 147, 148, 39 NB 
1005. 
{d] Time before sale.—A statute 


which requires the posting of notice 
at least forty-two days before the 
sale is mandatory and a posting for 
only thirty-nine days before sale is 
not a compliance with the statute and 
a deficiency judgment based thereon 
is invalid as against an objecting 
mortgagor. Pawlak v. Gruszecki, 124 
Misc. 447, 208 NYS 409. 

23.. Adams v. Zellner, (Tex. Civ. 
A.) 174 SW 933. 

24. Todd v. Sampson, (Sask.) 
[1919] 1 WestWkly 110. 

25. La Farge v. Van Wagenen, 14 
HowPr (N. Y.) 54. 

[a] Before dissolution of order of 
stay.—A sale under judgment of fore- 
closure is not to be set aside as 
irregular because the notice of the 
sale was first published before the 
actual entry and service of an order 
dissolving an order by which the pro- 
ceedings had been stayed. La Farge 
v. Van Wagenen, 14 HowPr (N. Y.) 


54. 

26. Kopmeier v. O’Neil, 47. Wis. 
593, 3 NW 365, 

{a] Within one-year period. — 


Where a statute provides that no 
step can be taken for the sale of the 
mortgaged premises until a year from 
the date of the jud&ment of fore- 
closure, the fact that the published 
notice of sale was dated before the 
expiration of such year will be fatal 
to e proceeding, unless it is proved 
that the notice was in fact published 
at and for the time required by law. 


Kopmeier v. O’Neil, 47 Wis. 593, 3 
NW 365. 
27. State Realty, etc., Co. v. Vil- 


laume, 121 App. Div. 793, 106 NYS 
698 (where it also appeared that 
there was publication under the cor- 
rect classification a sufficient number 
of times to meet the statutory re- 
quirements). 

28. Ring v. New Auditorium Pier 
Co., 77 N. J. Eq.’ 422, 77 A 1054. See 
Crumpton vy. Baldwin, 42 Ill. 165 (the 
neglect by a master in chancery to 
fulfill a promise to give a party in- 
terested in a decree of foreclosure 
actual personal notice of the day of 
sale is not such an official delinquency 
as would justify a court in setting 


aside a sale otherwise regularly 
made). 

29. Ark.—Gleason v. Boone, 123 
Ark. 523, 185 SW 1093 (personal 


service on the debtor is required by 
the statute only in cases where the 
amount involved is less than three 
hundred and fifty dollars). 
Iowa.—Jensen vy, Woodbury, 16 


194 
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[§ 1817] (3) Form and Contents of Notice?°—(a) 
A notice of foreclosure sale is gener- 
ally sufficient if it describes with substantial accu- 
racy*+ the property to be sold and gives the time, 
place,** and terms of sale,?* with such other particu- 
lars as may attract the attention of bidders and 
give them all necessary information.*# 
tially accurate recital of the title of the cause and 
the names of the parties,®® and of the amount sf the 
judgment or decree under which the sale is to be 
made, or the amount to be raised by the sale,*® is 
If this appears, a formal designation of 
‘this amount as being due on account of the principal 


In General. 


sufficient. 


Iowa 515 (notice on the debtor pro- 
vided for under the general execu- 
tions statute applies to sales under 
mortgage foreclosure). 

La.—Saillard v. White, 14 La. 84; 
Grant v. Walden, 6 La. 623 (three 
days’ notice after seizure required 
before the property is advertised for 
sale). 

N. Y.—Collins vy. Dunston, 59 App. 
Div. 626, 69 NYS 1132 [rev sub nom. 
Collins v. McArthur, 32 Misc. 538, 67 
NYS 460]; Hidlitz v. Doctor, 24 Misc. 
209, 53 NYS 525; Dickey v. Goertner, 
146 NYS 264. 

Pa.—Faucett v. Harris, 7 Pa. Dist. 
aoe McGonigle v. Johnson, 8 Pa. Co. 
653. 

See :Adams v. Zellner, (Tex. Civ. 
A.) 174 SW 933 (sufficiency of evi- 
dence of posting in compliance with 
that part of the statute, personal 
Service on the mortgagor being 
proved). 

fa] A waiver of notice of the 
order of seizure and sale signed by 
the widow of the mortgagor without 
adding the title tutrix was binding 
upon her, the suit for foreclosure 
being directed against the heirs and 
against the widow, who was in pos- 
session both individually and as 
tutrix. Routh v. Citizens’ Bank, 28 
La. Ann. 569. = 
a 20. Defects in notice as ground 
or: 

Objections to confirmation of sale 

see infra § 1855. 

Vacating sale see infra § 1874. 

31. See infra § 1818. 

32. See infra § 1819. 

33. Cal.—Anglo-Californian Bank 
v. Cerf, 142 Cal. 303, 75 P 902 (pay- 
ment of successful bid in gold coin). 

Nebr.—McCarn v. Cooley, 30 Nebr. 
552, 46 NW 715 (sale for “cash” 
mistakenly copied into the notice as 
sale for ‘‘costs’’). 

. J—Coxe v. Halsted, 2.N. J. Eq. 


Brie (signature of master in chan- 
cery). 
ni ee v. Cramer, 44 Pa. Co. 


Porto Rico.—Henna v. Saurf, 22 
Porto Rico 776 [aff 237 Fed. 145, 150 
Pee 2917]. 

ha S.—Power v. Foster, 34 N. §S. 

34. Flax v. Bay County Mut. Bldg., 
etc., Assoc., 198 Mich. 676, 165 NW 
835; Carter v. Builders’ Constr. Co., 
129 App. Div. 318, 113 NYS 816; Bar- 
ton v. Cramer, 44 Pa. Co. 218; Todd 
v. Sampson, (Sask.) [1919] 1 West 
Wkly 110. 

[a] Rule applied to statement as 
to: (1) Easement of heating green- 
house from neighboring steam plant. 
Barton v. Cramer, 44 Pa. Co, 218. 
(2) Lease and second mortgage, de- 
scribing the lease by date, place of 
record and terms, and the second 
mortgage by recitals of a judgment 
invalidating it and a pending appeal. 


Carter v. Builders’ Constr. Co., 129 
App. Div. 318, 113 NYS 816. But see 
Flax v. Bay County Mut. Bldg., etc., 


Assoc., 198 Mich. 676, 165 NW 835 
(holding that notice need not allege 
existence of prior mortgages). G3) 
Taxes. Todd v. Sampson, (Sask.) 
[1919] 1 WestWkly 110. 


MORTGAGES 


A substan- 
ment.®° 


[b] That mortgagor is not per- 


sonally bound should be stated, where 


so stipulated. Evans v. Wilmer, 210 
Pa. 624, 60 A312. 


35. Ga.—House Vv. Tennessee 
irae Go., 1159 ‘Ga. 3062125 SH 
6 


Ill.— Field v. Brokaw, 159 Ill. 
42 NE 877. 

Iowa.—Lindsey v. Delano, 78 Iowa 
350, 48 NW 218. 

a ee vy. Schley, 6 Gill 

We. 

Nebr.—Omaha L. & T. Co. v. Keck, 
63 Nebr. 266, 88 NW 520; Pearson v. 
Badger Lumber Co., 60 Nebr. 167, 82 
NW 374. 

N. J.—Bowlby v. Lott, 30 N. J. 
Eq. 1. 


N. Y.—Ray v. Oliver, 6 Paige 489. 

N. D.—Cook v. Lockerby, 16 N. D. 
19,111 NW 628. 

See Henna v. Sauri, 22 Porto Rico 


560, 


776 [aff 237 Fed. 145, 150 CCA 291] 
(names of junior creditors). 
[a] A misnomer of a party does 
not invalidate the sale if it does not 
appear that anyone was misled or 
injured thereby. Field v. Brokaw, 
159 Ill. 560, 42 NE 877; Lindsey v. 
Delano, 78 Iowa 350, 43 NW 218. 

[b] Firm name.—That the mort- 
gZagees were designated in the notice 
of foreclosure under their firm name 
of “Cook & Dodge”. does not render 
the foreclosure invalid, although the 
statute provides that notice of sale 
must specify “the names of the mort- 
gagor and. the. mortgagee.” Cook 
v. Lockerby, 16 N.. D. 19, 111 NW 
628. 

36. Jll—Springer v. Law, 185 Ill. 
542, 57 NE 435, 76 AmSR 57. 

Ind.—Bansemer vy. Mace, 18 Ind. 
27, 81 AmD 344, 

Mich.—Flax v. Bay County Mut. 
Bldg., etc., Assoc., 198 Mich. 676, 165 
NW 835 (a claim of slightly too large 
a sum will be disregarded). 

Nebr.—Iowa L. & T. Co. v. Devall, 
63 Nebr. 826, 89 NW 381; Iowa L. & 
T. Co. v. Whistler, 62 Nebr. 698, 87 
NW 5388; Amoskeag Sav. Bank vy. 
Robbins, 53 Nebr. 776, 74 NW 261; 
Stratton v. Reisdorph, 35 Nebr. 314, 
53 NW 136; Gallentine v. Cummings, 
4 Nebr. (Unoff.) 690, 96 NW 178; 
Bourke v. Sommers, 3 Nebr. (Unoff.) 
761, 92 NW 990; Levy v. Hinz, 3 
eas (Unoff.) 11, 90 NW 640. 

M.—Dewitz v. Joyce-Pruitt Co., 
20 X. M.572,°151° P2377 

N. Y.—Lewis v. Duane, 69 Hun 28, 
44 eS 433 [aff 141 N. Y. 302, 36 NE 
22 

37. Dewitz v. Joyce-Pruitt Co., 20 
N. M. 572, 151 P 237. 

38. Miller v. Farmers’ Nat. Bank, 
94 Okl. 101, 221 P 71. 

[a] Sale at courthouse to highest 
bidder.— Notice that the land would 
be offered for sale at the courthouse 
at a time stated and would be sold 
to the highest bidder is sufficient, 
notwithstanding failure to state that 
the sale would be at public auction. 


Miller v. Farmers’ Nat. Bank, 94 
ORE LO 228 BATA 

39. Ramser v. Johnson, 2 Nebr. 
(Unoff.) 526, 89 NW 381. See Mead 


v. Hoover, 63 Nebr. 419, 88 NW 655 
(sale will’ not be vacated merely be- 


and interest of the mortgage debt is not necessary, 
even though the statute requires it.%7 
substantially indicating that the sale is to be at 
public auction is sufficient.** 
explicitly to state that the judgment under which 
the sale is being made is a judgment or decree of 
foreclosure in the absence of a statutory require- 


A recital 


Nor is it necessary 


[§ 1818] (b) Description of Property. The notice 
of sale must describe the property with substantial 
accuracy, and in such a manner as to identify it 
clearly and inform intending purchasers of its— 
situation, character, and extent.*° 


For this pur- 


cause the notice does not correctly — 


state the date of the decree). 

40. U. S.—Norma Min. Co. 
Mackay, 258 Fed. 914, 169 CCA 634, 

Ark.—Cooper v. Ryan, 73 Ark. 37, 
83 SW 328; Tatum v. Croom, 60 Ark. 
487, 30 SW 885. 

Colo.—Clark v. 61 Colo. 
76, 156 P 144. 

re ele v. Smyrna Bank, 10 Del. 
120. 

Iowa.—Lindsey v. Delano, 78 Iowa 
350, 48 NW 218. 

Kan.—Commerce Trust Co. v. Gou- 
mas, 108 Kan. 513, 196 P 437. 

Ky.—Campbell v. Johnston, 4 Dana 
Be le 

La.—Wright v. Roussel, 5 La. Ann, 
126. 

Md.—James H. Robertson Mfg. Co. 
v..Chambers, 113 Md. 232, 77 A 287; 
Dickerson v. Small, 64 Md. 395, 1 A 
870; Brooks v. Hays, 24 Md. 507. ~ 

Mass.—HEla v. Yeaw, 158 Mass. 190, 
33) NE! 511. 

Mich.—Morse v. Byam, 55 Mich. 
594, 22 NW 54; Brown v. Phillips, 40 
Mich. 264. 

Minn.—Johnson v. Cocks, 37 Minn. 
530, 85 NW 436. 

Mo.—Swearengin v. Swearengin, 
202 SW 556; Commerce Trust Co. v. 
Ellis, 258 Mo. 702, 167 SW 974. 

Nebr.—Cross v. Leidich, 63 Nebr. 


Duvall, 


420, 88 NW 667; Salisbury v. Murphy, 


63 Nebr. 415, 88 NW 764; Hamer v. 
McKinley-Lanning L. & T. Co., 52 
Nebr. 705, 72 NW 1041; Nebraska 
Land, ete., Co. v. McKinley-Lanning 
L. & T. Co., 52 Nebr. 410, 72 NW 357, 
51 Nebr. 647, 71 
L. & T. Co. v. Hamer, 40 Nebr. 281, 
58 NW 695; Cooper v. Foss, 15 Nebr. 
515, 19 NW 506; Fouts v. Mann, 15 
Nebr. LZIPALS NW 64; Helmer v. 
Rehm, 14 Nebr. 219, i5 NW 344; 


Phenix Mut. L. Ins. Co. v. Sparks, 


2 Nebr. (Unoff.) 215, 96 NW 214. 

N. J.—Guarantee Trust, etc., Co. v. 
Jenkins, 40 N. J. Eq. 451, 2 A 138. 

N. Y.—Veeder v. Fonda, 3 Paige 94. 


Or.—German Sav., ete. Soe. v. 
Kern, 38 Or. 232, 62 P 788, 63 P 1052. 
Pa.—Home Buyers’ Bldg., etc., As- 


soc. v. Peterman, 253 Pa. 418, 98 A 
619; Barton v. Cramer, 44 Pa. Co. 218 
(where part of the mortgaged prem- 
ises had been sold and the part, re- 
maining in the mortgagor was pri- 
marily liable for the mortgage debt); 
McGonigle v. Johnson, 8 Pa. Co. 653. 

Porto Rico.—Henna v. Sauri, 22 
Porto Rico 776 [aff 287 Fed. 145, 150 
CCA 291]. 

R. I.—Kebabian Vv. Shinkle, 26 R. I. 
505, 59 A 743. 

N. S.—Diocesan Synod v. O’Brien, 
Russ. Hg. Cas. 352. 

[a] Omission of page of record.— 


A notice of foreclosure sale is not 
fatally defective because it omits the 


book and page of the volume in the 
registry where the deed is recorded. 
Commerce Trust Co. v. Ellis, 258 Mo. 
702, 167 Sw 974. 

[b] “Mere inaccuracies in dates 

.. or of references to where the 
deed of trust is recorded, are not of 
such a nature as to mislead any one 
and will not affect the validity Ue 
the proceeding.” Swearengin 
Swearengin, (Mo.) 202 SW 556, 558. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


NW 312; Nebraska : 


§§ 1818-1820} 


pose it is generally sufficient to follow the deserip- 
tion contained in the mortgage,‘! but it is not nec- 
essary to set out the boundaries at length,2 or even 
the state and county where the land is situated if 
it is otherwise identified with common eertainty.* 
Sale in parcels. It is not necessary to state that 
_the land is to be sold in separate parcels, in the 
absence of a statutory requirement to that effect,‘ 
a statement that the land is to be sold in the man- 
ner provided by the decree, which orders a sale 
in parcels,*® .or a recital giving a separate descrip- 
tion of each parcel*® being sufficient. Of course, 
where the decree does not order a sale in parcels, 
there is no occasion for any such recital in the 
notice.*? 
If the property is improved, the notice of sale 
should so state, although it is not required to de- 
scribe the improvements in detail;#® but where 
the. notice purports to give the improvements in 
detail, improvements of substantial importance must 
not be omitted.*® It has been held, however, that a 
failure to state that the property was improved is 
not fatal where the description followed the lan- 
guage of the mortgage and it did not appear that 
the property sold for an inadequate price.®° 
[§ 1819] (c) Time and Place of Sale.5t The no- 
tice of sale must set forth with substantial definite- 
ness the place’? and the time at which the sale will 
be held.®* If the day is correctly stated it has 
been held sufficient to set forth that the sale will 
be held between certain designated hours in the 


41. U. S—Norma Min. Co. therefor.” 
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business portion of that day.°* <A failure to state 
whether the hour fixed in the notice for the sale is 
standard or sun time is not fatal in the absence of 
evidence that the system followed in making the 
sale was not the one commonly observed in that 
loeality.°> A variance between the published and 
posted notices in the date of sale is fatal.o° 

[§ 1820] 3. Place and Time of Sale—a. Place of 
Sale.°* Although it has been held that, in the ab- 
sence of any statutory restriction upon the power 
of the court, if may, in its discretion, direct a sale 
to be made in a county other than where the land 
is situated,®** ordinarily the sale should be made in 
the county in which the land is situated,°® and where 
the lands are situated in different counties, a sale 
should be made in each county of the land situated 
therein.°° The term ‘‘foreclosure’’ includes the sale 
of the property and the execution of the sheriff’s 
deed as well as the decree, and under a statute which 
permits actions to foreclose mortgages covering land 
in different counties to be brought in either, the 
sale may take place in one of such counties, al- 
though the decree was rendered in the other.® 

Particular place in county. The sale should be 
had at some public place accessible and convenient 


to bidders,®? it being competent for the court to 


leave it to the judgment and discretion of the master 
to fix the place of sale.°* In some jurisdictions, 
under statutes so directing,®* the sale is made at 
the county courthouse, unless the mortgagor requests 
that it be held on the premises.®> The sale must ‘be 


258 Fed. 914, 169 CCA 


Vv 
Mackay, 258 Fed. 914, 169 CCA 634. 
pe Beck v. Smyrna Bank, 10 Del. 

Minn.—Schoch v. Birdsall, 48 Minn. 
441, 51 NW 382. 

Nebr.—Miller v. Lanham, 35 Nebr. 
886, 53 NW 1010. 

Or.—German Sav., ete, Soc. v. 
Kern, 38 Or. 232, 62 P 788, 63 P 1052. 

Pa.—Guarantee Trust, ete, Co. v. 
Klein, 9 Kulp 499, 

42. Wright v.. Ackerman, 97 Misc. 
163, 162 NYS 726; Henna v. Sauri, 22 
Porto Rico 776 [aff 237 Fed. 145, 150 
CCA (291). 

43. Commerce Trust Co. v. Gou- 
mas, 108 Kan. 513, 196 P 437. 

44. Fraser v. Seeley, 71 Kan. 169, 
79 P 1081; Hoffman v. Burke, 21 Hun 
(N.. -Y.)--580. Contra Hutchison v. 
Yahn, 9 Kan, A. 837, 61 P 458. 

45. Carstens v. Eller, 60 Nebr. 460, 
83 NW 743. 

46. Eldridge v. Wesierski, 4 Nebr. 
(Unoff.) 517, 94 NW 961. 

47. Miller v. Lanham, 35 Nebr. 
886, 53 NW 1010. 

48. Thompson v. King, 16 Del. 358, 
48 A 168; Guarantee Trust, etc., Co. 
v. Jenkins, 40 N. J.. Eq. 451, 2 A 138; 
Louser v. Light, 202 Pa. 582, 52 A 
84; Parker v. Lynch, 2 Pa. Dist. 752, 
Kebabian v. Shinkle, 26 R. I. 505, 59 
A 7438. 

[a] Rule applied.—(1) Omission to 
state that there are a well, an_or- 
chard, and two cisterns on the place 
has been held not to be sufficient in 
itself to vitiate the sale. lLouser v. 
Light, 202 Pa. 582, 52 A 84. (2) But 
similar omissions may be fatal in 
connection with gross inadequacy of 
price and failure to give the statu- 
tory notice to the mortgagor. Light 
v. Zeller, 195 Pa. 315, 45 A 1055. 

49. James H. Robertson Mfg. Co. 
vy. Chambers, 113 Md. 232, 238, 77 A 

287. 

“Not being familiar with the prop- 
erty, he [the trustee] should have 
informed himself as to the improve- 
ments thereon, the rights belonging 
thereto, and such other facts in con- 
nection therewith as would have en- 
abled him to advertise it properly and 
bring it into market in such manner 
as to obtain a fair market price 


Co. v. Chambers, supra. 

[a] Buildings.—A notice which 
states that the improvements consist 
of a house, but omits an office and 
stable, is fatal. James H. Robert- 
son Mfg. Co. v. Chambers, 113 Md. 
232,,77 A 287. 


50. Parker y. Lynch, 2 Pa. Dist. 
152. 5 
51. Waiver of error in notice as 


2° eave and time of sale see infra 
1868. 

52. Johnson v. Cocks, 387 Minn. 
530, 35 NW. 436; Cintr6n v. Banco, 9 
Porto Rico 220. 

[a] Sale before the court.—The 
ordinary form of notice that the sale 
will be held before the court author- 
izing such sale, without more, is void 
for indefiniteness where the court 
holds special sessions in two cities 
other than the city where it holds its 
regular sessions. Cintr6n v. Banco, 9 
Porto Rico 220. 

53. Cal—May v. Hatcher, 130 Cal. 
627, 63 P 33. 

Kan.—Green y. Corson, 50 Kan. 624, 
32 P 380. 

Ky.—Hendrix v. Nesbitt, 96 Ky. 
652, 29 SW 627, 16 KyL 746. 

Mich.—Decatur First State Bank 
v. Day, 188 Mich. 228, 154 NW 101. 

Minn.—Slater v. Taylor, 109 Minn. 
492, 124 NW 3, 134 AmSR 793. 

[a] Immaterial inaccuracies.—(1) 
A notice which fixed the day of sale 
as Friday, August 9, is not bad be- 
cause August 9 fell on Saturday, the 


day of the month controlling. De- 
catur First State Bank v. Day, 188 
Mich. 228, 154 NW 101. (2) The 


omission of ‘‘A. M.” after the figure 
10 is not fatal where the statute re- 
quires all sales to be before sunset. 
Slater v. Taylor, 109 Minn. 492, 124 
NW 3, 134 AmSR 793. 

54. Norma Min. Co. v. Mackay, 258 
Fed. 914, 169 CCA 634; School Tp. No. 
23 v. Snell, 19 Ill. 156, 68 AmD 586; 
Northrop v. Cooper, 23 Kan. 432. 

{a] “Between the legal hours.”— 
Under a statute providing for the 
sale of real property on execution at 
the courthousé door between 10 A. M. 
and 4 P. M., a notice of sale “be- 
tween the legal hours” on a date 


named is sufficient. Norma Min, Co,' 


1 


James H. Robertson Mfg. pe Mackay: 


55. Iowa L. & T. Co. v. Devall, 
63 Nebr. 826, 89 NW 381; Colony v. 
Billingsley, 2 Nebr. (Unoff.) 670, 89 

Sampson, 


NW 744, 

562. Todd:.; vn (Sask.) 
[1919] 1 WestWkly 110. 

57. Under oxercise of power see 
supra § 1414. 

Who may object to place where 
sale is held see infra § 1867. 
ioe Sessions, v.. Peay,| 23 -Ark. 

fa] Especiaily where such action 
will promote an advantageous sale. 
Sessions v. Peay, 23 Ark. 39. 

59. Holmes v. Taylor, 48 Ind. 169; 
Union Cent. L. Ins. Co. v: Carra, 101 
Kan, 352, 166 P 233; Haines ‘v. 
Taylor, 3 HowPr (N. Y.) 206. 

60. Holmes v. Taylor, 48 Ind. 169; 
Union Cent. L. Ins. Co. v. Carra, 1ot 
Kan. 352,.166 P 233. 

61. Goldtree v. McAlister, 86 Cal. 
93).23.P 207,,24 P 801; 

62. School Tp. No. 23 v. Snell, 19 
Ill. 156, 68 AmD 586. 

63. Old Colony Trust Co. v. Great 
White Spirit Co., 181 Mass. 413, 63 
NE 945. 

64. See statutory provisions. 

65. Stockmeyer v. Tobin, 139 U. S. 
165 ( sku. -SCb ab 04s bala od ans tee 
(Louisiana); Walker v. Villavaso, 26 
La. Ann. 42; Seymour y. Lawson, 111 
Nebraygii0y Lodi a INN = 62o°sbeckn ve 
Starks, 64 Nebr. 341, 89 NW 1040; 
Smith Bros. L. & T. Co. v. Weiss, 56 
Nebr. 210, 76 NW 564; Iowa L. & T. 
Co. v. Nehler, 3 Nebr. (Unoff.) 680, 
92 NW _729; Reynolds v. Fagan, 2 
Nebr. (Unoff.) 415, 89 NW 170. 

[a] Courthouse door.—(1) A sale 
advertised to take place at the north 
front door of the courthouse may be 
held either outside or inside the door. 
Seymour v. Lawson, 111 Nebr. 770, 
197 NW 6238. (2) The statute with 
respect to general executions requir- 
ing a sale at the courthouse door un- 
less defendant, owner of the land, 
requests a sale upon the premisés, 
does not apply to foreclosure sales 
and such sale may be had on the 
owner’s premises in the absence of 
such request. Farnsworth v. Hoover, 
66 Ark. 367, 50 SW 865. 
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_ 


made in the place advertised as the place of sale;% 
but the parties in attendance may move to some 
adjoining spot for the actual sale where the circum- 


stances justify the change.®? 
[§ 1821] b. Time of Sale.®® 


terms.’® 

66. Cintr6n v. Banco, 9 Porto Rico 
220. 

67. Morrissey v. Dean, 97 Wis. 
302, 72 NW 873. 

[a] Sudden storm.—Where the 


sale was opened at the time and 
place designated, but a storm came 
up, and the officer and all the persons 
in attendance adjourned to a build- 
ing about six hundred feet distant, 
where the sale was continued and 
completed about twenty-five minutes 
later, and there was no evidence that 
anyone was prejudiced by the ad- 
journment, the sale was valid. Mor- 
rissey v. Dean, 97 Wis. 302, 72 NW 
873. 

68. Under exercise of power see 
supra §§ 1411-1413 in 41 C. J. 

Stay of sale see supra § 1800 et 
seq. 
69. See cases infra this section. 

70. Steel v. Steel, 201 Mich. 424, 
167 NW 1019 (under an amendatory 
statute shortening the period from 
one year to six months); Gray v. 
Federal Bank, 83 Mich. 365, 47 NW 
221; Burt v. Thomas, 49 Mich. 462, 
12 NW 911, 13 NW 818; Canfield v. 
Shear, 49 Mich. 313, 13 NW 605; Cul- 
ver v. McKeown, 43 Mich. 322, 5 NW 
422; Wells v. Lincoln County, 80 Mo. 
424; Meehan -v. Blodgett, 86 Wis. 
511, 57 NW 291; Kopmeier v. O’Neil, 
47 Wis. 593, 3 NW 365; Andrews v. 
Welch, 47 Wis. 132, 2 NW 98; North- 
western Mut... Ins. Co. v. Neeves, 46 
Wis. 147, 49 NW 832. 

71. Tolbert v. State Bank, 30 Okl. 
403, 121 P 212 (where appraisement 
has been waived, and the mortgagor 
has thus secured the right to have 
the sale postponed to a time after 
the statutory period, the mortgagee 
could not, by simply having an ap- 
praisement made, advance the date 
for the sale to a time within the 
prohibited period). ; 

[a] Statute construed. — “Under 
the statute ... permitting the waiver 
by a debtor of his right to an ap- 
praisement of his property before 
sale, where it is done, the creditor 
obtains the right to sell the property 
under judgment without any ap- 
praisement, and therefore regardless 
of how much or how little it may 
bring. But the debtor, when he sur- 
renders this right to the creditor, 
obtains one nimself—a right that is 
oftentimes more valuable than the 
one he surrenders. He knows when 
he contracts in his mortgage that no 
appraisement will be required that in 
ease he cannot pay the debt when 
due, if suit is brought, ‘no order of 
sale or execution shall be issued 
upon such judgment until the ex- 
piration of six months from the ren- 
dition of the judgment.’ It will not 
do.to say that the property was in 
fact. appraised, regardless of the 
waiver, and he has been protected. 
The creditor cannot by his own elec- 
tion change the contract between 


Statutes regulating 
the time for foreclosure sales must be strictly ad- 
hered to,®® as, for example, statutes prohibiting 
foreclosure sales within a stated period after the 
filing of the bill of foreclosure,’® conditioned in some 
jurisdictions on a waiver of the: appraisement,"? 
or requiring sales to be made during the term of 
court,’* or providing that sales shall be made on 
the standard rather than the local time.”* 
authorizing an ‘‘immediate’’ sale after default by 
the mortgagor, while held to be constitutional,’* are 
limited in their application to eases, which, by the 
evidence produced, are shown to be within their 
In the absence of statutory restrictions, 


MORTGAGES 


the court.7® 


Applicability of execution statutes. 
iting the time after the entry of judgments at law 
within which executions may issue thereon” have 
no application, in most» jurisdictions, to sales on 
foreclosure,® although, in some jurisdictions, by 
analogy, the same limitation is applied.’® 

Sale at time not designated or prescribed. If the 
sale is made before the time directed,?° or before 
the expiration of a stay prescribed by statute or 
allowed by the decree®+ or fixed by the agreement of 
the parties,®? it is void. But a sale is not void where 
made on the first of several designated days.%* 
sale is likewise invalid if it is held after the time 
specified in the decree and notice** without a proper ~ 
adjournment,®® even though the delay is occasioned 


Statutes 


them.” Tolbert v. State Bank, 30 Okl. 
403, 406, 121 P 212. 


72. Wells v. Lincoln County, 80 
Mo. 424. 
[a] During term of particular 


court.—Under a statute requiring a 
foreclosure sale to be made during 
the term of the circuit court, a sale 
made during a term of the county 
court is irregular. Wells y. Lincoln 
County, 80 Mo. 424. 

73. Great West L. Assur. Co. v. 
Hill, 2 Sask. L. 158. 

74. Hall vy. American Bankers’ Ins. 
Cons dbase 2. 2h— 2byieeekd 46) MONDE oS 0 
(“immediate sale’ after mortgagor’s 
failure to redeem). 

“While the word ‘immediately’ has 
been defined as ‘without delay,’ ‘with- 
out any interval of time,’ ‘instantly,’ 
and ‘at once,’ in the statute in ques- 
tion it must be construed in connec- 
tion with the other provisions of the 
same act and with the decisions of 
this court heretofore made with ref- 
erence to judicial sales under decrees 
of foreclosure. The section in ques- 
tion must be construed to mean that 
the master in chancery shall imme- 
diately,—i.e., aS soon as the proper 
legal steps can be taken to enable 
him to do so,—sell the premises in 
question at public vendue.” Hall v. 
American Bankers’ Ins. Co., supra. 

75;— Horner iv, Dey, 76l) IN) J. oH: 
554, 49 A 154. 

[a] Removal of crops.—A statute 
in New Jersey authorizes an imme- 
diate sale, in a foreclosure suit, of 
premises which are likely to de- 
teriorate in value pending the suit; 
but the depreciation in value of a 
farm attending the removal of the 
crops therefrom is not ground for an 
order of immediate sale. Horner y. 
Dey, 61 N. J. Hq. 554, 49 A 154. 

76. Daniel vy. International Agri- 
cultural Corp., 293 Fed. 148; Sessions 
v. Peay, 23 Ark. 39; Redfield v. Reid, 
148 Mich. 545, 112 NW 124; Frederick 
e Wheelock, 3 Thomps. & C. (N. Y.) 
10. 

[a] Few days aftex decree.—In a 
jurisdiction, where under the statute 
a sale on foreclosure cannot be held 
within six months after the filing of 
the bill to foreclose, if the mortgagor 
has had the benefit of the entire 
statutory period for redemption, he 
cannot complain of an order of court 
fixing the sale eleven days after the 
decree of foreclosure. Redfield v. 
Reid, 148 Mich. 545, 112 NW 124. 

[b] Discretion not reviewable on 
appeal.—Daniel v. International Agri- 
cultural Corp., 293 Fed. 148. 

77. See Executions § 136 et seq. 

78. Lone Jack Min. Co. v. Meggin- 
son, 82 Fed. 89, 27 CCA 63; Karnes v. 
Harper, 48 Ill. 527; Kirby v. Runals, 
87 Ill. A. 186; Tierney vy. Spiva, 97 
Mo. 98, 10 SW 433; Fish v. Collins, 
164 Wis. 457, 160 NW 163. 

79. Dalgardno y. SBarthrop, 40 
Wash. 191, 82 P 285. 


[§§ 1820-1821 


or within the limits imposed by such restrictions, the 
proper time for the sale is within the discretion of 


Statutes lim- 


A 


80. Shier v. Prentis, 55 Mich. 175, 
20 NW 892. 

81. Kan.—Phillips v. Love, 57 
Kan. 828, 48 P 142; Geuda Springs 
Town, ete., Co. v. Lombard, 57 Kan. 
625, 47 P 532; Cross v. Knox, 32 Kan. 
Up AE BW 

Ky.—Hendrick v. Robert Mitchell 
Furniture Co., 29 SW 750, 16 KyL 
769. See Brown v. Hudson, 3 Bush 
60 (mortgagee and officer making the 
sale are not liable in damages for a 
sale otherwise legal and regular, al- 
though, after the rendition of the 
judgment, a petition for a new trial 
was filed, if.no injunction issued). 

Mich.—Burt v. Thomas, 49 Mich. 
462, 12 NW 911, 13 NW 818; Canfield 
v. Shear, 49 Mich. 313, 13 NW 605; 
Culver v. McKeown, 43 Mich. 322, 5 
NW 422. 
bee ee Vv. Tracey,: 1 Philaz 

oO. 

Wash.—Dennis v. Moses, 18 Wash. 
537, 52 P 333, 40 LRA 302. 

Wis.—Citizens’ L. & T. Co. v. Witte, 
119 Wis. 517, 97 NW 161; Meehan vy. 
Blodgett, 86 Wis. 511, 57 NW 291; 
Hiles v. Milwaukee Power, etc., Co., 
85 Wis. 90, 55 NW 175; Andrews v. 
Welch, 47 Wis. 132, 2 NW 98. 

{a] Waiver of the privilege of 
twelve months’ delay, allowed by the 
act of assembly on a mortgage, must 
clearly appear and not be left to 


mere inference or construction. 
Mialsek v.  Dracy, i Philalvi(eay 

Stay generally see supra § 1800 et 
seq. 

82. Gallup v. Miller, 25 Hun (N. 
YG) P2988 ; 
foe Hooper v. Young, 58 Ala. 

[a] “Upon or after” a particular 


day.—Where a sale is directed to be 
made “upon or after’ a designated 
day, if defendant does not sooner 
make a payment on the decree, a sale 
made on that day, in the absence of 
Such payment, is not premature. 
Hooper v. Young, 58 Ala. 585. 

84. Hanan v. Threadgill, 296 Fed. 
569; Brown v. Belles, 17 Colo. A. 529, 
69 P 275; Hampton y. Swan, 266 Pa. 
517, 109 A 674. But compare Phila- 
delphia Mortg., ete., Co. v. Hutchins, 
61 Nebr. 2, 84 NW 416 (holding that 
the fact that the sale was made and 
the order of sale was returned more 
than sixty days after the sheriff re- 
ceived the copy of the decree does 
not invalidate the sale). 

[a] Rule applied.—A sale held 
after the time designated in some of 
the notices is invalid, even though it 
was held at the time designated in 
other notices, there being evidence in 
the case that persons attended the 
sale at the earlier hour fixed and left 
before the sale was made. Hampton 
v. Swan, 266 Pa. 517, 109 A 674. 

85. Brown vy. Belles, 17 Colo. A.. 
5295 69) BP) 2/75: 

Adjournment see infra § 1822. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


\ 
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by an appeal from the decree and it is impossible 
after the dismissal of the appeal to hold it on the 
day originally fixed;** but it has been held that a 
sale made on a day different from that designated 
in the decree of the court may still be confirmed by 
the court,** and if so confirmed will be valid.88 

The presumption is that the sale was made within 
the time allowed by statute,®® and at the time di- 
rected by the court,®® nor is such presumption re- 
butted by evidence of other sales being advertised 
at the same place and time.®*! 

[§ 1822] c. Postponement and Adjournment. 
The court may order a postponement of the sale, 
on petition of parties in interest, whenever, in its 
judgment, a sale at the time originally ordered 
would result in a loss to the parties.°? <A sale will 
not be postponed because the country is at war, 
in the absence of evidence of an immediate calamity 
suspending all civil business in the locality where 
the sale is to take place,®* nor to give a bidder an 
opportunity to examine an abstract of title,®> nor 
to give the mortgagor a longer use of his land on 
his representations that he expects in that time 
to be able to redeem the property.°® 

By officer. The master or other officer appointed 
_to make the sale has the power, for good cause 

shown and in the exercise of a sound discretion, to 
adjourn the sale from time to time, as for want of 


86. aman v. Threadgill, 296 Fed.| A sale of a large plant of interest, 1. 
chiefly to capitalists and business 
men of large means, 


569 (the proper procedure is to 
amend the decree and designate an- 


“MORTGAGES 


[42 C.J.] 197 


bidders or where he perceives that an immediate sale 
would sacrifice the property.®’ But the sheriff is 
under no legal duty to postpone the sale merely 
because there is only one bidder at the sale, and 
his bid is insufficient to pay all the debts which are 
liens on the land,®* or because some one at the sale 
professes to represent some one else who is absent 
but will bid more for the property.®® If the sher- 
iff does adjourn the sale, he must give due notice 
of its adjournment,! and he cannot then, in advance 
of the adjourned sale, execute a deed to a bidder 
at the original sale.” 

By agreement. Nor can a sale be made in viola- 
tion of an agreement of the parties for its adjourn- 
ment or postponement.* 

After an order, staying the sale, has been ob- 
tained, the referee’s postponement of the sale from 
week to week until the purpose of the stay has been 
accomplished is a satisfactory compliance with the 
order.* 

[§ 1823] 4. Officer To Sell®—a. In General. In the 
absence of a statute providing that a particular 
officer shall make the sale in all cases, the court 
has the inherent power to direct the sale to be made 
by any person it names,® and it is immaterial by 
what title he is designated if the authority and 
duties prescribed in the appointment are those usu- 
ally conferred upon an officer to sell.? Nor is the 
Sanborn-v. Petter, 35 Minn. 449, 


29 NW 64; Stearns v. Welsh, 50 How 


scheduled to] Pr (N. Y.) 186 [aff 7 Hun 676]; La 


other day). 

87. Farmers’ Loan Co. v. Oregon 
mac. R-- Coj728 Ore144,-40).P-1089. 
See Farmers’ L. & T. Co. v. Bankers’, 
ete.s els; Co;; 119. 4AN.-Y. 15, 323) NB, 273 
(so holding, where the mortgagor 
made no complaint, and where the 
entire proceeds of the sale were ex- 
hausted by ‘lienholders entitled to 
priority over those making the com- 
plaint). 

gg. Farmers’ Loan Co. v. Oregon 
Pac. R. Co., 28 Or. 44, 40 P 1089. 

89. Cole v. Porter, 4 Greene (Iowa) 
510 (even though the notice of sale 
extended the time one hour beyond 
the statutory limit). 
' 90. Attna L. Ins. Co. v. Wortas- 
zewski, 63 Nebr. 636, 88 NW 855. 

91. AXtna L. Ins. Co. v. Wortas- 
zewski, supra. 

92. Under exercise of power see 
supra §§ 1412, 1418 in 41 C. J. 

Stay of sale: 
Generally see supra § 1800 et seq. 
AS praly er of irregularities see infra 

§ 1868. 

93. Bound v. South Carolina R. Co., 
55 Wed. 186; Farmers’ L. & T. Co. v. 
Oxford Iron Co., 13 Fed. 169; Old 
Colony Trust Co. v. Great White 
Spirit Co., 181 Mass. 413, 68 NE 945; 
Murdock y. Lawson, 3 N. S. Dec. 
454, See Merzbach v. Hadley, 109 
Cal. 614,42 (PRP 157 | (holding that, 
where a motion for a postponement 
is overruled and a sale is had, the 
remedy of the aggrieved party is by 
petition to have the sale set aside, 
and not by appeal from the order 
refusing to postpone the sale); Cham- 
berlain v. Larned, 32 N. J. Eq. 295 
(holding that, after the sale, the 
court has power on its own motion 
to stop the delivery of the deed to 
the purchaser until he has time to in- 
vestigate charges of irregularity in 
the sale). 

[a] Pending appeal—Where an 
appeal from the foreclosure decree is 
taken, but not promptly enough to 
operate as a Supersedeas within the 
statute, the court may postpone the 
date for the sale, as the existence of 
the appeal would deter bidders and 
expose the rights of the parties to 
possible destruction. Bound v. South 
Carolina R. Co., 55 Fed. 186. 

[bd] Sale during summer season.— 


take place in midsummer when they 
are absent on their vacations, may be 
postponed by the court in its discre- 
tion. Farmers’ L. & T. Co. v. Ox- 
ford Iron Co., 13 Fed. 169. 

94. Astor v. Romayne, 1 Johns. 
ChwGN ay jasl0el2e 

“The existence of the war, as a 
general calamity, will not justify 
Courts in interfering to interrupt the 
regular administration of justice, and 
the collection of debts. The only 
plausible ground of the motion is 
the special state of the city of New 
York, in which the property is situ- 
ated, and the sale to be made. If 
there were sufficient evidence of the 
existence of any immediate calamity, 
present, or impending over the city, 
such as invasion by the enemy, or 
extreme sickness, which would sus- 
pend all civil business, the Court 
ought to interfere and postpone the 
sale. But such a case does not exist.” 
Astor v. Romayne, supra. 

95. Johnson vy. Baum, 158 Ark. 
441, 250 SW 354. 

{a] Reason for rule.—‘ ‘The com- 
missioner could not be expected to 
delay the sale and other bidders 
present expected to wait for Cox to 
examine the abstract. Such a rule 
would unnecessarily delay sales and 
inconvenience other bidders. In 
fact, such a proceeding might cause 
other bidders to leave and might 
create disputes concerning the title 
which would prevent the sale alto- 
gether. The better rule is to require 
prospective purchasers to make such 
investigation of the title as they de- 
sire before the hour of sale.” John- 
son v. Baum, 158 Ark. 441, 446, 250 
SW 354. 

96. St. Paul Trust, etce., Bank v. 
Olson, (N. D.) 202 NW 472. 

97. Blossom v. Milwaukee, etc., R. 
Co., 3 Wall. (U. S.) 196, 18 L. ed. 43; 
Reese v. Dobbins, 51 Iowa 282, 1 NW 
540; Birbeck Iny., ete., Co. v..iGard- 
ner, 55 N. J. Eq. 632, 37 A 767; Public 
Schools v. New Jersey West Line R. 
Co., 30 N. J. Eq. ‘ae Kelly vy. Israel, 
11 Paige (N. Y.) 1 

98. Equitable Teast Co. v. Shrope, 
73 Iowa 297, 34 NW 867. 

99. Dunlap y. Chenoweth, 90 N. J. 
Eq. 601, 106 A 890 [aff 90 N. J. Eq. 
85, 105 A 592]. 


Farge v. Van Wagenen, 14 HowPr 
ee Y.)\ 543), Piervv. Storm, 37 Wis. 

2. Miller v. Miller, 48 Mich. 311, 
12 NW 209. 

3. Demaray v. Little, 19 Mich. 
Nevius v. Egbert, 31 N. J. Eq. 
Williams v. Doran, 23 N. J. Eq. 
Mayer v. Jones, 132 App. Div. 
116 NYS 300; Corwith v. Barry, 69 


Hun 113, 23 NYS 200 [aff 140 N. Y. 


894, 35 NE 784]. : 

4, Stearns v. Siete 50 HowPr (N. 
Y.) 186 [aff 7 Hun 676]. 

5. Judicial sale generally 
Judicial Sales §§ 34-40. 

6 U. S.—Deck v. Whitman, 96 
Fed. 873. 

Ark. —Worsham v. 
Ark. 55. 

Cal.—McDermot vy. Barton, 106 Cal. 
194, 39 P 538. 

Colo.—Scott v. Burlington State 
Bank, 76 Colo. 582, 283 P &85 (ap- 
pointment of public trustee). 


see 


Freeman, 34 


-Fla.—Mann v. Jennings, 25 Fla. 
730, 6 S 771. 
Mo.—Rumsey v. Peoples’ R. Co., 


154 Mo. 215, 55 SW 615, 
Nebr.—American Inv... Cot tv. 
SoBe er 


Nye, 
720, 59 NW 355, 42 AmSR 


N. C.—McLarty v. Urquhart, 153 
N. C. 339, 69 SE 245. 

Oh. —Mayer v. Wick, 15 Oh. St. 548. 

Okl.—Oklahoma City Packing, etc., 
Co. v. Pearson, 94 Okl. 124, 220 P 932. 
ich C.—Meetze v. Padgett, LyiSiG: 


[a] “One of the important powers 
of a court of equity, existing almost 
from time immemorial, is to direct 
and control sales made by its order 
and under its authority, through a 
commissioner of its own appoint- 
ment. This jurisdiction exists as 
well for the protection of the mort- 
gagor as for the benefit of the mort- 
gagee.”’ McLarty v. Urquhart, 153 
N. C. 339, 341, 69 SE 245. 

[b] Rule applied where the officer 
designated was also given the same 
authority under the terms of the 


trust deed. Oklahoma City Packing, 
OPO v. Pearson, 94 Okl, 124, 220 


7. Hibernia Sav., ete, Soc. 
Boyd, 155 Cal. 198, 100 P 239 (acrid 
“referee” instead of “commissioner”; 


108. [49.0.5] 


court’s power of appointment curtailed by general 
statutory provisions designating the sheriff or some 
other officer as the proper person to conduct judi- 
cial sales,* if they do not specifically require that 
foreclosure sales shall be made by such officer.® 
The court should not, however, appoint persons who 
have an interest in the suit or the property.1° The 
order of sale, in so far as it relates to the appoint- 
ment of a person to conduct it, may be changed by a 
succeeding judge having jurisdiction of the proceed- 
ings.1+ 

Designation by clerk. Where the decree fails to 
designate any person to make the sale, the clerk of 
court may do so by virtue of his general powers 
as commissioner of the court.}? 

[§ 1824] b. Statutory Provisions. Where the stat- 
ute in terms provides, or is construed as providing, 
that foreclosure sales must be conducted by the 
sheriff,'* or by the sheriff of a particular county,1* 
an appointment in violation of the statutory pro- 
vision is irregular,!> but will not invalidate the sale 
or the purchaser’s title.® Where a statute provides 
for foreclosure sales by a referee upon consent of 
the parties, an appointment of a referee under those 
conditions is proper.'7 

Deputy of officer. If the sheriff is designated by 
Mann v. Jennings, 25 Fla. 730, 732,, 82 SW 684. 

6 S 771 (styled “commissioner” in- 13. 
stead of “master’). Cry 8; 
“We know of no. .*. law which 


restricts a Chancellor to any particu- 
lar designation of official title for the 


(Tex. 
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Armstrong v. Humphreys, 5 S. 


14. De Guerra v. 
Civ. A.) “2382 9SWwe 896. 


[§§ 1823-1 


law or by the decree to make, the sale on foreclo- 
sure, it may be made by his deputy duly appointed,* 
but not by an unofficial person directed by him 
orally to take charge of the sale.’® 

[§ 1825] c. Oath and Bond. As is the case with 
other judicial sales,2° while the person appointed to 
make the sale must give a bond*+ and take a pre- 
seribed oath,?? when so required by statute,”* in the 
absence of any statutory requirement or order to 
that effect in the court’s decree, the appointee need 
not give a bond? or be sworn.?> Where a bond 
is required by law, it may be given at any time be- 
fore the sale.?° 

[§ 1826] d. Powers and Duties. As in the case 
of all sales of this kind?’ the duty of the officer 
to sell is purely ministerial,?* and he must act in all 
respects in strict compliance with the decree and 
order of sale,?® except in so far as it is impossible 
to do so.2° A master or commissioner so appointed 
must make the sale personally or under his imme- 
diate direction, and cannot delegate his authority to 
another,?4 and where two joint commissioners are 
appointed, both must be present at the sale.*” 

Termination of power. An officer’s control over 
the property ceases when he has made his return 
that it has been sold.** In a jurisdiction where a 
son v. Hahn, 63 Nebr. 294, 88 NW 
527; Passumpsic Sav. Bank v. Mau- 
lick, 60 Nebr. 469, 83 NW 672, 83 


AmSR 539; Bell v. Omaha Sav. Bank, 
1 Nebr. (Unoff.) 88, 95 NW 486. 


De Gonzales, 
See 
19. 


person he appoints to execute a de- 
cree of foreclosure. “uch person is 
usually styled a Master, but if, in 
the absence of any prescribed name, 
he be styled a Commissioner, or any 
other appropriate name for the office, 
and is given the duty and powers 
usually conferred upon a Master by 
the appointment, we are unable to see 
that his appointment is invalid be- 
cause of the title, or that his acts, 
if in compliance with the directions 
given him, should not be confirmed.” 
Mann v. Jennings, supra. — 

8 See infra § 1824. 

9, Taylor v. Ellenberger, 134 Cal. 
31, 66 P 4; McDermott v. Barton, 106 
Cal. 194, 39 P ‘538; Mayer v. Wick, 
15 Oh. St. 548. See Scott v. Burling- 
ton State Bank, 76 Colo. 582, 233 P 
835 [Loverr Blitz v. Moran, 17 Colo. A. 
253, 67 P 1020 (which had construed 
the statute as requiring the appoint- 
ment of the sheriff to conduct fore- 
closure sales) ]. 

[a] Thus a statute providing for 
the appointment of master commis- 
sioners to hold office for three years 
did not deprive the courts of power 
to appoint special masters for the 
sale of specific /realty under mort- 
gage. Mayer v. Wick, 15 Oh. St. 548. 

10. Worsham. v. Freeman, '34 Ark. 


55. 

{a] Mortgagee.—On a mortgage 
foreclosure it is bad practice to ap- 
point the mortgagee as commissioner 
to make the sale. Worsham vy. Free- 
man, 34 Ark. 55. 

11. Meetze v. Padgett, 1 S. C. 127. 

[a] Reason for rule.—‘“So much 
of the order as is in question here, 
is of that class known and recog- 
nized aS merely administrative. It 
may not only be modified or changed 
by a succeeding Judge, but may be 
rescinded, provided he has jurisdic- 


tion in the subject-matter.” Meetze 
wa Padgett, 1° S.C. 127,128. 
[b] Substitution of sheriff.—An 


order of sale naming an officer of the 
court to conduct it may be changed 
by a succeeding judge, and the sheriff 
of the county substituted for an offi- 
cer of the court. Meetze v. Padgett, 
Des. CO. ue ns 

12. Griffin v. Smith, 5 Ind. T. 89, 


Sample v. Elliott, 155 La. 941, 99 S 
705, 707 (under the statute a sheriff 
may legally seize and sell at fore- 
closure sale a tract of land situated 
partly in his parish and partly in an- 
other parish); Vietzen v. Otis, 46 
Wash. 402, 90 P 264 (under general 
execution statute held applicable to 
foreclosure sales). 

[a] Officer out of the county.— 
Under a statute authorizing the dis- 
trict court to issue an order for the 
sale of mortgaged property under 
foreclosure to an officer of another 
county, the court has no authority to 
issue such an order to an officer in 
another county to sell lands located 
in still another county, such order 
being held valid, however, with ref- 
erence to lands partly in the officer’s 
county. De Guerra v. De Gonzales, 
(Tex. Civ. A.) 282 SW 896. 


15. See cases infra note 16. 
16.. See cases infra this note. 
[a] Bule applied to a sale made 


by: (1) A United States marshal who 
could act legally only in cases where 
the United States was concerned, but 
who, in making the sale, acted as an 
officer de facto. Hussey v. Smith, 
VO On Umea Dred COdunna lice (2) A 
referee appointed with consent of all 
the parties with the exception of one 
who did not appear and could not be 
found. Dickinson v. Dickey, 14 Hun 
617 [app dism 76 N. Y. 602 mem]. 

La AD DOL. “Vin Curren OS 6 INN any. 
665; Dickinson v. Dickey, 14 Hun 617 
[app dism 76 N. Y. 602 mem]. See 
Schermerhorn v. Prouty, 80 N. Y. 
317 (statute regulating fees of sher- 
iffs and referees on _ foreclosure 
sales); Gaskin v. Meek, 42 N. Y. 186, 
8 AbbPrNS 312 [aff 55 Barb. 259, 7 
AbbPrNS 1] (statute taking away 
power to appoint referees declared 
unconstitutional); Knickerbacker v. 
Megleston,, 3 HowPr (NN. Y.).- 130 
(while foreclosure sales in ordinary 
cases are to be conducted by the 
sheriff, in cases involving different 
questions as to the order in which 
property is to be sold, the court has 
power under other statutes to order 
a sale by the referee). 

18. Hodgdon v. Davis, 6 Dak. 21, 
50 NW 478; Union Trust Co. v. Davis, 
64 Nebr. 340, 89 NW 1052; Richard- 


Meyer v. Patterson, 28 N. J« 
Eq. 239. 
See Judicial Sales § 36. 


21. See Brooks v. Hays, 24 Md. 
507. 
22. May v. Hatcher, 130 Cal. 627, 


63 P 33 (the fact that the commis- 
sioner’s affidavit is not on file is not 
conclusive proof. that he was not 
sworn, but the fact may be proved 
by other evidence). * 

23. See statutory provisions. 

24. Nicholl v. Nicholl, 8 Paige (N. 
Y.) 349; Mayer v. Wick, 15 Oh. St. 548. 

@5. George v. Keniston, 57 Nebr. 
313, 77 NW 1772; Wright v. Stevens, 
55 Nebr. 676, 76 NW 441; Northwest- 


ern Mut. L.. Ins. Co. v. Mulvihill, 53 — 


Nebr. 538, 74 NW 78; Mayer v. Wick, 
15 Oh. St. 548. 
26. Brooks v. Hays, 24 Md. 507. 

27. See Judicial Sales § 37. 

28. Woolf v. Leicester Realty Co., 
134 App. Div. 484, 119 NYS 288; 
Tierney v. Home Title Ins. Co., 124 
Mise. 645, 207 NYS 550 [aff 213 NYS 
922 mem]. 

29. See supra § 1799; infra §§ 
1827-1831. 

30. Woolf v. Leicester Realty Co., 
134 App. Div. 484, 486, 119 NYS 288. 

“The referee is purely a ministerial 
officer and must follow exactly the 
provisions of the decree. He cannot, 
of his own motion, offer for sale less 
than the decree directs him to sell, 
and yet he cannot sell the property 
as now’ described in the decree, and 
if he undertook to do so the pur- 
chaser could not be compelled to ac- 
cept the deed.” Woolf v. Leicester 
Realty Co., supra. 

[a] Easement condemned by city. 
—Where the city has condemned an 
easement on the mortgaged prem- 
ises, the referee cannot sell the prop- 
erty as described in the decree but 
must add to it an exemption of the 
easement condemned. Woolf v. Lei- 
cester Realty Co., 184 App. Div. 484, 
119 NYS 288. 


31. Penn Mut. LL. Ins. Co, vy. 
Creighton Theatre Bldg. Co. 54 
Nebr. 228, 74 NW 583; 


Deaves, 2 Johns. Ch, (N. Y.) 154. 
32. Powell v. Tuttle, 3 N. Y. 396. 
33. Thompson vy. McManama, 2 
Disn. 218, 13 Oh. Dec. (Reprint) 131. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Heyer v. 


§§ 
statute relating to general execution sales has been 
held applicable to foreclosure sales in this respect,?4 


a sheriff who has advertised the property while in 
office may make the sale after removal from office 


Sil et eee 


( ‘} 


1826-1827] 


or after his term has expired.*® 


[§ 1827] 5. Conduct of Sale**—a. In General. 
The officer conducting a foreclosure sale must act 
in conformity to the terms and directions of the 
decree,** and of the statute, if there is any, which 
is applicable to such proceedings,?* and also in 
obedience to the -writ, order, or other process which 
more immediately defines his authority,®® but a sale 
without process is not void if it conforms to all the 
The statute in force 


requirements of the decree.*? 
at the time of the sale governs.‘ 


expressly providing that foreclosure sales shall be 
conducted in the same manner as execution sales,?? 


34. Bradley v. Smith, 79 Okl. 29, 
190 P 1087, 10 ALR 138389. ° 
35. Bradley v. Smith, supra. See 


by analogy Keith v. Gray, 9 S. C. Eq. 
227 (in partition proceedings, a mas- 
ter in equity, holding office for a 
definite term, cannot sell after the 
expiration of his term, distinguish- 
ing the case from that of a sheriff's 
levy at common law). 

36. Generally see Judicial Sales 
§§ 43-54. 

Under exercise of power see supra 
§§ 1415-1417 in 41 C. J 

37. Langsdale v. Mills, 382 Ind. 
380; Vail v. McKernan, 21 Ind. 421; 
Owens v. Graetzel, 146 Md. 361, 373, 
126 A 224, 39 ALR 9438; Old Colony 
Trust Co. v. Great ‘White Spirit Co., 
181 Mass. 418, 638 NE 945; Peo. v. 
Bergen; 53 N. Y. 404, 15 AbbPrNS 
97; Tierney v. Home Title Ins. Co., 
124 Misc. 645, 207 NYS 550 [aff 213 
NYS 922 mem]. : 

“The terms of the decree are, by 
force of the statute, made a part of 
the statute and must be as fully and 
strictly complied with as if they 
were in terms embraced in the stat- 
ute.” Owens v. Graetzel, supra. 

[a] Nonprejudicial defect.—A sale 
should not be set aside for a state- 
ment by the referee unauthorized by 
the decree, but which he refused on 
request, to make a part of the terms 
of sale, and which did not adversely 
affect the bidding or the sale in any 
way. Moller v. Watts, 56 App. Div. 
562, 67 NYS 488. : 

Impossibility of executing decree 
see supra § 1826. 

33. 


Ill—Cummings v. Burleson, 
78 Ill. 281. See Hall v. American 
Bankers’ Ins. Co., 315 Ill. 252, 146 


NE 137 (constitutionality of statute 
involving issue of repugnancy of 
sections, one giving the mortgagor a 
right of sale at public vendue, the 
other not describing the time, man- 
ner or method of making the sale). 

Ind.—Brownfield v. Weicht, 9 Ind. 
394; Franklin v. Thurston, 8 Blackf. 
160; Sheets v. Peabody, 7 Blackf. 613, 
43 AmD 107; Doe v. Heath, 7 Blackf. 
154. / 
Md.—Owens v. Graetzel, 146 Md. 
361, 372, 126 A 224, 39 ALR 943. 

N. C.—Kidder v. MclIlhenny, 81 N. 
C4 23: 

Oh.—Doe vy. Pendleton, 15 Oh. 735. 

Va.—Wood v. Hudson, 5 Munf, (19 
Va.) 423. : 

“The proceeding in this case is en- 
tirely statutory, and in order to make 
a valid sale under its provisions it 
is incumbent upon the party proceed- 
ing to make such sale to comply 
strictly with the provisions of the 
statute.” Owens v. Graetzel, supra. 

[a] Rents and profits.—Where the 
statute authorizes a sale of the rents 
and profits. on foreclosure of a mort- 
gage, the sheriff must offer them for 


“oi Brownfield v. Weicht, 9 Ind. 
94, 

[b] Setting off homestead.—W here 
the statute relating to mortgage 


foreclosures contains no provisions 
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sale.4% 


Several mortgages. 


[42 C.5.] 199 


a slight difference in the procedure not prejudicial 
to the parties will not affect the validity of the 


Where ‘various mortgages 


which are foreclosed do not convey the same land, 


parties and not 
Under a statute 


with reference to the setting off of 
a homestead, the method employed is 
determined by provisions relating 
thereto in the General Executions 
sain Cummings v. Burleson, 78 Ill. 


39. Danneel v. Klein, 47 La. Ann. 
928, 17 S 466. See Thompson v. Mc- 
Manama, 2 Disn. 213, 13 Oh. Dec. 


(Reprint) 131 (where the officer mak- 
ing the sale has returned that the 
property has: been struck off to a 
given purchaser, his control over it 
ceases; and if the parties in interest 
afterward agree to set the sale 
aside, he cannot on the same process 
again offer it for sale, and much less 
disregard the sale and make return 
that the next highest bidder is the 
purchaser). 

[a] Sale under several writs.— 
Where a foreclosure sale is made un- 
der several writs each directing the 
sale of a distinct undivided share of 
the same property and each share 
belonging to different owners, the 
sheriff cannot sell the property as a 
whole. Danneel v. Klein, 47 La. Ann. 
928, 9338, 17 S 466 (“In accepting a 
mortgage the creditor deals exclu- 


Sively with the mortgagor. He has 
in view his property, his financial 
ability, and his creditors. In the 


enforcement of his mortgage he can 
not, through any act of the sheriff, 
be brought into entanglement with 
the creditors of another person, or 
into possible complicated responsi- 
bilities resulting from bringing his 
debtor’s property into relations with 
that of another person which has no 
legal connection with it. The title 
to one of the undivided halves 
might be perfectly good and the other 
bad. Each seizing creditor is en- 
titled to have his responsibility as 
such limited to the title conveyed in 
execution of his own mortgage, and 
he can not be made to have it broad- 
ened through the sheriff’s selling and 
adjudicating at one and the same 
time, as a Singie object, the property 
seized for him with other property in 
respect to which the seizing creditor 
is legally a stranger’’). 


40. Karnes v. Harper, 48 Ill. 527. 

41. Cintrén v. Banco, 15 Porto 
Rico 495. 

[a] Rule applied.—‘“The sale of 


the mortgaged property for the pur- 
pose of recovering its credit is a 
substantial right of the Banco Terri- 
torial y Agricola derived from the 
nature of a mortgage contract, and 
Cintr6n Hermanos must also be rec- 
ognized to have as a_ substantial 
right, that such sale be made by a 
public authority and in a public man- 
ner so as to derive the greatest bene- 
fit therefrom; but whether the sale 
is to be made by the judge, as was 
formerly the case, or by the mar- 
shal, as is now done, whether one 
or more sales are to be held, and 
whether certain bids are admissible 
or not, these are questions of pro- 
cedure which do not effect the sub- 
stantive law, and therefore they are 


a separate sale under each mortgage should be 
made,** but the rule is different where the different 
mortgages are on the same property and are fore- 
closed in one suit.*® 
Right to direct sale.*® 
direct the foreclosure sale rests with the officer ap- 
‘pointed to make the sale,*7 but he must exercise his 
discretion with a due regard to the rights of all the 


The right to control and 


allow a sacrifice either of the just 


claims of plaintiff or the property of defendant.* © 
The plaintiff has no right to direct the sale.*9 
mortgagor has no right to point out or limit the 


The 


subject to the changes which may be 
established by the legislative power 
for the exercise of actions.” Cintr6n 
v. Banco, 15 Porto Rico 495, 522. 


42. See statutory provisions. 
43. Bradley v. Smith, 79 Okl. 29, 
1190 P' 1087, 10, ALR 13395 Clhose.v. 


«Riddle, 40 Or. 592, 67 P 932, 96 AmSR 
580; Chandler v. Riley, (Tex. Civ. 
A.) 210 SW 716; Dalgardo v. Bar- 
throp, 40 Wash. 191, 82 P 285. 

[a] Disposition of proceeds.—A 
direction in-a decree of foreclosure 
that any surplus, after payment of 
the mortgage debt, shall be paid into 
court to await its final order, is not 
reversible error because not con- 
forming strictly to the execution 
statute which provides for payment 
of any excess directly to the judg- 
ment debtor. Close v. Riddle, 40 Or. 
592,.67 P' 932, 91 AmSR''580. 

5 a Ryan v. Shaneyfelt, (Ala.) 40 

45. Du Pont De Nemours Powder 
ae Vv. Virges; 94° Wash.* 35, "161)'P 

3 

46. See generally Judicial 
§ 43 note 98 et seq. 

Right to direct order of offering 
for sale see infra § 1830. 

47. Van Boskerck v. Hayward, 81 
Misc. 370, 874, 142 NYS 412, 414; 
Kelly v. Israel, 11 Paige (N. Y.) 147; 
Lawton Mill, ete., Co. v. Farmers’, 
etc., Bank, 109- OkKl: (291; 234 P 705; 
and cases infra note 48. 

“The office of a referee to sell in 
such cases is not an empty one nor 
are his duties perfunctory and for- 
mal, but he should, in fact as well 
as in theory, select the time of sale, 
avoiding undue delay, of course, and 
the auctioneer and the means of ad- 
vertising, within the limits permit- 
ted by law. Whatever discretion is 
to be exercised should be exercised 
by him, and not delegated by him to 
any one of the parties.” Van Bos- 
kerck v. Hayward, supra. 

48. Ark.—Johnson vy. Baum, 158 
Ark. 441, 250 SW 354. 

Tll—Slack v. Cooper, 219 Ill. 138, 
76 NE 84. 
12 Ky. Op. 


Ky.—Perry v. Torian, 
Any a cat aie v. Fuller, 5 Minn, 


Sales 


358. 


Nebr.—Kane y. Jonasen, 55 Nebr. 
757, 76 NW 441. 

N. Y.—Stoddard v. Denison, 32 N. 
Y. Super. 54, 38 HowPr 296, 7 Abb 
PrNS. 309. 

49. Kelly v. Israel, 11-Paige (N. 
Y.) 147, 153; Snyder v. Stafford, 11 
Paige’ (N.°Y.) 7a. 

“Where property, against which 
there has been a decree of foreclo- 
sure, is thus situated, the complain- 
ant has no right to suspend the exe- 
cution of the decree, in which exe- 
ecution other parties are interested. 
And if the complainant neglects to 
proceed to a sale with due diligence, 
the court, upon the application of any 
other party interested in the exe- 
cution of the decree, will commit the 
prosecution thereof to him; or if the 


200 [42 C.J.] 


particular property to be sold;®° but it seems the 
court may commit the conduct of the sale to the 
mortgagor, where the evidence shows that he has 
other assets to meet any deficiency.>+ 

Private sale.°? Where a public sale proves abor- 
tive, the property may be sold at private sale under 
order of court so directing,®* and in such case the 
sale may be to the mortgagee ;°* but it has been held 
that a time limit should be fixed within which the 
mortgagor may bring in a better bid from a satis- 
factory purchaser and have the sale to the mort- 
gagee rescinded,®® and that it is the duty of the 
officer making the sale to secure for the informa- 
tion of the court affidavits of value from sources 
independent of the mortgagee.*® 

[§ 1828] b. Sale in Parcels or in Gross*’—(1) Un- 
der Directions in Decree or Statute. In determining 
whether the property shall be sold as one entire 
tract or in separate parcels, the officer must follow 
the directions of the decree,°® a sale in parcels be- 
ing the proper procedure under a decree presery- 
ing the rights of a purchaser or lessee of a part 
of the premises subject to the mortgage,®® or au- 
thorizing the sale of only so much of the land as 
is necessary to discharge the debt.®° 


Constitutional or statutory directions. The sale 
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must also conform to directions contained in a con- 
stitutional or statutory provision applicable to the 
foreclosure,®! as, for example, that, where the sale 
is of real property and consisting of several known 
lots or pareels, they must be sold separately,° or 
that land which cannot be divided without impairing 
its value shall be sold as an entirety,°* or that lands 
comprising a single tract shall not be sold as an 
entirety under a decree of court unless first offered 
in parcels, not exceeding a fixed size, and then only 
where the bid for it as an entirety exceeds the 
ageregate of the bids for it in parcels.®* Statutes 
providing for a sale in parcels of land taken under 
execution, generally, do not apply to foreclosure 
sales,®> nor does a decree in foreclosure ordering 
a sale in the manner prescribed in the statute for 
the sale of real estate under execution require a sale 
in parcels in a case not meeting the statutory re- 
quirements.°® In some jurisdictions, the provisions 
of the statutes relating to a sale in parcels of land 
taken under execution have been construed to apply 
to foreclosure sales.°" 

In the absence of bids, where the land is offered 
in separate parcels, as ordered by the court or by 
the statute, the officer is then justified in offering 


it for sale as a whole,®* even though the parcels 


decree has already been placed in the] AS ground for setting aside sale] the judgment and costs against the 
hands of a master to be executed, after confirmation see infra} entire property, thereby leaving a 
will direct him to proceed to a sale, § 1872. homestead untouched, it is not an 


without delay, notwithstanding any 


Under exercise of power see su- 


abuse of discretion on the part of 


[$$ 1827-1828 


directions he may receive to the con- 
trary from the complainant or his 
solicitor. Indeed it is the duty of 
the master, without any special order 
of the court for that purpose, to 
proceed to a sale of the property 
with all reasonable diligence, if re- 
quested to do so, by any party to 
the suit who must necessarily be 
injured, by the delay, if the sale is 
stayed without a _ sufficient cause.” 
Kelly v. Israel, supra. 

50. Ill.—Bozarth v. Largent, 128 
Tll. 95, 21 NE 218; Malaer v. Damron, 
ole DL Ave B72. 

Ind.—Carpenter v. Russell, 129 Ind. 


571, 29 NE 36; Nesbit v. Hanway, 87 
Ind. 400; Adler v. Sewell, 29 Ind. 599; 
Sowle v. Champion, 16 Ind. 165. 

Iowa.—Brumbaugh vy. Shoemaker, 
51 Iowa 148, 50 NW 493; Burmeister 
v. Dewey, 27 Iowa 468. 

Nebr.—Empkie v. Mclean, 15 Nebr. 
629, 19 NW 593; Tichy v. Simecek, 5 
Nebr. (Unoff.) 81, 97 NW 3238. 

Tex.—Flemming vy. Powell, 2 Tex. 
225. 

Utah.—Dickert v. Weise, 2 Utah 
350. 

51. Northern Trusts Co. v. Weart, 
(Alta.) [1923] 1 WestWkly 1018. 

{a] Reason for rule.—"I believe 
this is a case in which the defendant 
should have the conduct of the sale. 
It is to his interest to see that the 
highest possible price is obtained 
while it is a matter of indifference 
to the plaintiff because it will real- 
ize the deficiency (if any) from other 
assets of the defendant.” Northern 
Trusts Co. v. Weart, (Alta.) [1923] 
1 WestWkly 1018, 1019. 

, 52. See generally Judicial Sales 

44, 

53. Trusts, etc:,.Co., Ltd. v. Rice; 
20 Alta. L. 444, 2 WestWkly 691, 
[1924] 3 DomLR 352. 

54. Trusts, etc., Co., Ltd. v. Rice, 


supra. 

55. Trusts, etc., Co., Ltd. v. Rice, 
supra. 

56. Trusts, etc., Co., Ltd. vy. Rice, 
supra; Trusts, ete., Co., Ltd. v. Oli- 


ver, (Alta.) [1923] 3 WestWkly 386. 
57. Generally see Judicial Sales 

§ 48. 
Improper sale: 

As ground for objections to confirma- 
tion of sale see infra §§ 1857-1861. 


pra §§ 1421-1423 in 41 C. J. 
reece Ill.— Patton v. Smith, 113 Ill. 

Ind.—Meriwether v. Craig, 118 Ind. 
301, 20 NE 769. 

Mont.—Thomas v. Thomas, 44 
pene 102, 119 P 283, AnnCasi913B 

N. Y.—State Realty, etc., Co. v. 
Villaume, 121 App. Div. 793, 106 NYS 
698; Wiley v. Angel, Clarke 217. 
rf age gee Vor berry, “8= Wis. 
oan Pg OF Y ve Scott.) batik. 79 ar: 

See Bartlett Est. Co. v. Fairhaven 
Land Co., 56 Wash. 437, 105 P 848 
(validity of sale in .the parcels as 
described in the mortgage and de- 
cree as against objections that some 
of the parcels should have been of- 
fered in still smaller subdivisions). 

[a] Propriety of decree, that the 
land be advertised and offered for 
sale in parcels and as an entirety 
and that the bid or bids which pro- 
duce the larger result shall be ac- 
cepted, discussed. Weller v. Bissell, 
3 KyL 759, 11 Ky. Op. 604; Merrimon 
ae pa See 136 Tenn. 645, 191 SW 

{[b] Unsurveyed lots.—Under a 
decree directing a sale in parcels 
without describing them but describ- 
ing the tract as a whole, the tract 
containing five houses, the referee 
can only sell in five parcels accord- 
ing to a survey made by him. State 
Realty, ete., Co. v. Villaume, 121 App. 
Div. 793, 106 NYS 698. 

59. See Collins vy. Cunningham, 21 
Can. S. C. 139 (holding that an order 
of sale properly provided that it 
should be made subject to a lease of 
part of the land and in a way to pre- 
serve the lessee’s rights therein). 

60. Hurm vy. Collignon, 202 Ky. 
807, 261 SW 602; Murdoch vy. Belloni, 
9 N. S. 5382. See Roberts v. Goodin, 
288 Ill. 561, 567, 1283 NE 559 (where 
the objection to the sale en masse 
was filed immediately after the sale 


and before any confirmation had 
taken place). i 
“Wherever it appears, as it does 


here, that the property may be sold 
in parcels, and where it appears that 
a portion of the property may be 
sold for a sufficient amount to cover 


the chancellor to set aside the sale 
and to order a re-sale of the prop- 
erty in separate tracts.” Roberts v. 
Goodin, supra, * 

61. Ind.—Haynes vy. Cox, 118 Ind. 
184, 20 NE 758; Bansemer v. Mace, 
18 Ind. 27%, 81 -AmD 344, 

Ky.—Fisher v. Evans, 175 Ky. 300, 
194 SW 361. 

La.—Duckworth v. Payne, 26 La. 
Ann. 683. A 

Miss.—Provine v. Thornton, 92 
Miss. 395, 46 S 950. 

N. Y.—Hemmer v. Hustace, 14 NY 
pei este 254 [aff 51 Hun 457, 3 NYS 


Utah.—Cole v. Canton Min. Co., 59 
Utah 140, 202 P 830. 


62. Cole v. Canton Min. Co., su- 
pra. 
63. See Fisher v. Evans, 115. Ky. 


300, 194 SW 861 (sale of indivisible 
land under a junior mortgage, sub- 
ject to the prior mortgage). 

64. McClusky v. Trussel, 90 Miss. 
544, 44 S 69. 

{a] Lands not contiguous but 
connected by a road, and all used as 
a homestead, are “lands comprising 
a single tract’? within the terms of 
the constitutional provision. Provine 
v. Thornton, 92 “Miss. 395, 46 S 


950. : 
Elston v. Hix, 67 Mont. 294, 
215 P 657%. 
66. Thomas v. Thomas, 44 Mont. 
102, 119 P 288, AnnCas1913B 616. 
[a] “Known lots or parcels.’— 


Under a decree directing a sale “in 


the manner prescribed for the sale of 
real estate under execution,” the 
statute providing for a sale in par- 
cels, when the property consists of 
“several known lots or parcels,’ the 
sheriff is not required to sell the 
buildings with land about them sepa- 
rate from the larger tract, where 
they do not constitute an already 
known or defined parcel. Thomas v. 
Thomas, 44 Mont. 102, 119 P 283, 
AnnCasi913B 616. 


67. Chandler v. Riley, (Tex. Civ. 
A.) 210 SW 716. 
68% Anglo-Californian Bank v. 


Cerf, 142 Cal. 303, 75 P 902; Connick 
v. Hill, 127 (Calt 162, 59 P 832; Mar- 
ston v. White, 91 Cal. 37, 27 P 5838; 


Walsh v. Colby, 153 Mich. 602, 117 


NW 207, 127 AmSR 546. 


a ee a ee Lg ee eetrelts Oe oe ace ea eee pee 
_For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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~ §§ 1898-1830] 


are owned by different persons under separate mort- 
gages, but given to secure the payment of the same 


debt.®° 


[§ 1829] (2) In Absence of Directions in De- 
If neither the decree nor the stat- 
ute gives the officer any specific directions with 
— respect to a sale en masse or in parcels, very much 
is left to the discretion of the officer.”° 
obliged by law to sell in parcels merely because the 
premises are susceptible of subdivision,’! or are 
already subdivided,‘? even where the value of the 
entire property oreatly exceeds the amount of the 
The officer must sell the property 
as an entirety where it is not susceptible of ad- 
vantageous division,’* and it is generally right for 
him to do so where the premises are mortgaged 
as a single tract and so described in the mort- 
gage;"° or where all the land is improved, occupied, 
or used as a single piece or employed for a single 
although it may embrace several lots,’® 
or where breaking it up into parts or lots would 
materially lessen its selling value,’? as in the case 
of property of a railroad,’® telegraph’? or manu- 
facturing®® company. On the other hand he is not 


cree or Statute. 


mortgage debt.7? 


purpose, 


‘ 69. Bechtel v. Wier, 152 Cal. 443, 
93. P.75, 15 LRANS 549 (a sale.-en 
masse under such circumstances was 
not open to collateral attack). 

70. Benton v. Wood, 17 Ind. 260; 
Wallace v. Feely, 61 HowPr 225 [aff 
10 Daly 331, and aff 88 N. Y. 646 
mem]; Lawton Mill, ete, Co. v. 
Farmers’, ete., Bank, 109 Okl. 291, 
234 P 705; and cases infra this sec- 
tion. 

[a] In a scire facias proceeding 
the sheriff need not sell in the lump 
the entire premises described in the 
mortgage. Mevey’s App., 4 Pa. 80. 

71. Ga.—Howland v. Donehoo, 141 
Ga. 687, 82 SE 32, LRA1917B 513. 

Tll.—Bozarth v. Largent, 128 Ill. 
95, 21 NE 218; Dates v. Winstanley, 
53 Ill. A.. 623. 


Iowa.—Olmstead y. Kellogg, 47 
Iowa 460. 

Ky.—Scott v. Ford, 50 SW 552, 20 
KyL 1932. : 

La.—Stinson vy. Lelievre, 22 La. 
Ann. 191. 

Minn.—Kleinman v. Neubert, 142 


Minn, 424, 172 NW 315; Von Hemert 
v. Taylor, 76 Minn. 386, 79 NW 319; 
Willard v. Finnegan, 42 Minn. 476, 
44 NW 985, 8 LRA 50. 
Nebr.—Clark v. Birge, 100 Nebr. 
769, 161 NW 427; Jowa L. & T. Co. v. 


Devall, 63 Nebr. 826, 89 NW 3881. 
Okl.—Lawton Mill, ete, Co. v. 
Farmers’, ete., Bank, 109 Okl. 291, 
234. P 705. 
S. C.—Tankersley v. Anderson, 4 
S. C. Eq. 44. 


Wash.—Osner, etc., Inc. v. Loewe, 
111 Wash. 550, 191 P 746. 

[a] A sale en masse should be 
confirmed unless the mortgagor files 
a bond to indemnify the mortgagee 
for loss that may result if the prop- 
erty on resale does not bring the 
amount bid at the sale. Omaha First 


Nat. Bank v. Hunt, 101 Nebr. 743, 
165 NW 139. 
72. Ball v. Disney, 143 Md. 84, 


121 A 845; Edgecombe Park. Co. v. 
Finney, 121 Md. 320, 88 A 143. 

[a] Land of a development com- 
-pany.—The sale of land belonging to 
a real estate development company 
in blocks instead of in lots is not 
Zround for exception to an order 
confirming the _ sale. Edgecombe 
Park Co. vy. Finney, 121 Md. 320, 88 A 


143. 

73. Howland v. Donehoo, 141 Ga. 
687, 82: SE 32, LRA1917B 513. 

74, Craig v. Stevenson, 15 Nebr. 
362, 18 NW 510; Waterbury v. Tuck- 
er, etc., Cordage Coz, 7520 IN. Yo" 610; 
46 NE 959; Blisworth v. Lockwood, g 
Hun (N. iY.) 548. 

75. Ijl—Field v. Brokaw, 159 Ill. 


MORTGAGES 


by a judicious 
He is not 


the officer may 
order of sale.** 


560, 42 NE 877; Patton v. Smith, 113 


oO 499; Davis v. Dresback, 81 Ill. 
393. 

Indi:—Shannon  v.': Hay,/- 106 . Ind. 
589, 7 NE 376. 

Iowa.—Security Sav. Bank Vv. 


King, 198 Iowa 1151, 199 NW 166; 
Street v. 


Beal, 16 Iowa 68, 85 AmD 
504. 


Mich.—Durm vy. Fish, 46 Mich. 312, 
9 NW 429. 
Nebr.—Omaha First Nat. Bank v. 


Hunt, 101 Nebr. 7438, 165 NW 139; 
Clark v. Birge, 100 Nebr. 769, 161 
NW 427. 

N. Y.—Griswold v. Fowler, 24 


Barb. 135, 4 AbbPr 238; Woodhull v. 
Osborne, 2 Edw. 614. 

76. U. S.—Elgutter v. Northwest- 
ern Mut. L. Ins. Co., 86 Fed. 500, 30 
CCA 218. 

Cal.Meux v. Trezevant, 132 Cal. 
487, 64 P 848, 

Ga.—Dutton v. Faulk, 159 Ga. 736, 
126 SE 718. 


Kan.—Greenwell v. Moffett, 77 
Kan. 41, 93 P 609. 

Mich.—Butters v. Butters, 153 
Mich. 153, 117 NW 203; Harris v. 
Creveling, 80 Mich, 249, "45 NW 85; 
Yale v. Stevenson, 58 Mich. 53%, 125 
NW 488. 

Minn.—Kleinman v. Neubert, 142 
Minn. 424, 172 NW 315. 

Nebr.—Craig  v. Stevenson, 15 


Nebr. 362, 18 NW 510. 

N. J.—Guarantee Trust etce., Comv. 
Jenkins, 40 N. J. Ea. 451, ONG 3) 

N. Y.—Lane v. Conger, 10 Hun 1; 
McLaughlin v. Teasdale, 9 Daly 23; 
Coudert v. De Logerot, 30 NYS 114. 

S. D.—Thompson v. Browne, 10 S. 
D. 344, 73 NW 194. 

Wash.—Osner, etc., Inc. v. Loewe, 
Pin Wiasher550)) Le ae. 

[a] Rule applied where the four 
lots had been considered as a single 
tract by the mortgagors in their dec- 
laration of homestead. Osner, etc., 
Ine. v. Loewe, 111 Wash. 550, 191 P 


746. 
77. Stone v. Missouri Guarantee 
Sav., etce., Assoc., 58 Ill. A. 78; Bar- 


low v. McClintock, 11 SW 29, 10 KyL 
894. See McClintic-Marshall Co. v. 
Scandinavian-American Bldg. Co., 296 
Fed. 601 (where a part of the land 
only is mortgaged while the rest of 
it is subject to other liens and where 
the selling of the part covered by 
the mortgage separately would ma- 
terially lessen the selling value of 
the rest, the decision of the court 
confirming the sale of the entire 
property will not be reversed, the 
court in its original order of sale 
stipulating for a sale subject to con- 
firmation and reserving the right to 
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obliged to sell the property as a whole where it can 
be divided to good advantage and it appears that 
the sale of a portion will bring enough to satisfy 
the mortgage debt,*t or where such a course is de- 
manded by the equities of separate owners of dif- 
ferent portions,®? or a larger price can be realized 


division of the property.** The 


rule requiring the sale of disconnected pieces of 
land to be made separately is not an arbitrary one, 
but is enforced when necessary to protect the rights 
of the debtor and to secure the best prices.*4 
Where two mortgages on different tracts of land 
are foreclosed, each tract should be sold to satisfy 
the sum for which it was separately mortgaged; 
both should not be sold for the aggregate sum.®° 
[§ 1830] ce. Order of Offering for Sale.*¢ 
the court orders a sale in parcels but does not desig- 
nate the order in which the parcels are to be sold, 


Where 


use his own discretion as to the 
In some jurisdictions, the owner of 


the property has a right to direct the manner of 
division and order of sale; and it is always proper 
for the officer to regard his wishes in this respect 
if it ean be done without injury to others;%* but 


reject any and all bids o: inade- 
quacy of price); Pepper v. Shepherd, 
15 D.C. 2697 Lafl, 133) U5S.16267 10. SCt 
438, 33 L. ed. 706] (where necessity 
requires and equity demands that 
two lots shall be sold together on a 
foreclosure of a mortgage on one, 
and no injustice can result to an 
encumbrancer on the other lot, the 
sale will be so ordered). 

See Railroads [33 Cyc 585]. 


78. 

73. See Telegraphs and _  Tele- 
phones [387 Cyc 1616]. 

80., Central) /Prust, Cos ve- U8: 
eas Stock Co., 56 Fed. 5. 

81. S.—Warner v. Grayson, 200 


LORASE 287, 26 SCt 240, 50 L. ed. 470: 
Iowa.—State Bank v. Brown, 128 
Iowa 665, 105 NW 49. 
Ky.—Buckley v. Stevenson, 99 SW 
961, 30 KyL 952. 
La.—Gaiennie v. Questi, 3 La. 433; 
Plauche v. Gravier,6 Mart. N.S. 597. 


Md.—Thomas v. Fewster, 95° Md. 
446, 52 A 750. 
Mich.—McIntyre v. Wyckoff, 119 


Mich. 557, 78 NW 654. 
N. J.—Parkhurst v. Cory, 11: N.-J. 


Eq. 233. 
N. Y.—Knapp v. Conger, 59 N. Y. 
ear mem; Wiley v. Angel, Clarke 
Pa.—Mevey’s App., 4 Pa. 80. 
82. Blevins v. Tilford, 203 Ala. 


235, 82 S 485; Skaggs v. Kincaid, 48 
Ill. A. 608; Crawford v. Spruill, (Tex. 
Civee Ay) 187 SW 361. 

83. Bernhard v. Hovey, 9 Kan. A. 
25,57 P 245. 

84. Miller v. Trudgeon, 16 Okl. 
38%, S60 523% 

85. Home Loan Associates v. 
kins;266 Cale 9.04 P69)7 

86. Under exercise of power see 
Supra § 1418 in 41 C. J. 

87. Perry v. Torian, 5 Kyl 427, 
12 Ky. Op. 358. 

88. Cal.—Ontario Land, etc., Co. v. 
Bedford, 90) Cal. 181,827. P 39 

Iowa. -_Taylor Vi. Trulock, 59 Iowa 
558, 13 NW 661. 

Mo. —Crosby v. Andrew County 
pre Bank, 107 Mo. 4386, 17 SW 

N. Y.—Knapp v. eonerr SIN Ge 
635; Woodruff v. Bush, 8 HowPr aka bree 
Brown vy. Frost, Hoftm. 41 [rey on 
other grounds 10 Paige 243]. 

Ont.—Beaty v. Radenhurst, 3 Ch. 
Chamb, 344. 

See Omaha First Nat. Bank v. 
Hunt, 101 Nebr. 748, 746, 165 NW 139 
(RE would seem that the better prac- 
tice, where such a large contiguous 
tract of land is to be sold, is that 
the direction of the court be taken 
as to the manner in which the sale 
should be made, or the debtor, if he 
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order of sale will be determined 


existing between the different parties having an in- 
terest in the property, where such equities exist,?° 
as, for example, between the mortgagee and other, 
holders of lens on part of the mortgaged prem- 
ises,°! or between the holders of different interests 
If the mortgagor has sold 
a part of his land, retaining other parts, the parts 


in the mortgaged land. 


retained will be subjected to sale 


Where several parcels have been conveyed to dif- 
ferent grantees, such parcels will be sold in the in- 
verse order of alienation,®* except in jurisdictions 
which follow the doctrine of pro rata lhability,°® 
and subject also to the limitations placed upon the 
doctrine of inverse order of alienation in the juris- 


dictions which have adopted it.°® 
Protection of wife’s interests. 


desires it sold in parcels, should point 
out to the officer the manner in 
which he believes the property would 
sell to best advantage’’). 

[a] Mortgagors under several 
mortgages of different properties to 
secure claims against a bank in 
which they were stockholders cannot 
without the consent of the creditors 
of the bank determine the order in 
which the several properties shall be 
sold. Michigan Trust Co. v. Red 
Cloud, 3 Nebr. (Unoff.) 722, 92 NW 
900. 

[b] In Pennsylvania in a common 
foreclosure by scire facias, the ad- 
ministratrix cannot compel “the 
mansion house or most. profitable 
part of the estate’’ to be sold last, as 
is required in orphans’ court sales 
under the act of 1832. Lehman v. 
Tammany, 7 Kulp 235. 

89. Snyder v. Stafford, 
(NG Y.) 074. 

90. See cases infra this section. 

91. U. S.—Shepherd v. Pepper, 133 
U. S. 626, 10 SCt 488, 33 L. ed. 706. 

Tll.—Chicago, etc. R. Land Co. v. 
Peck, 112 Ill. 408. 

Miss.—Millsaps v. Bond, 64 Miss. 
453, 1 S 506. 


11 Paige 


Mo.—Condit v. Maxwell, 142 Mo. 
266, 44 SW 467. 
Nebr.—Mitchelson v. Smith, 28 


Nebr. 583, 44 NW 871, 26 AmSR 357. 

N. -J.—Locker v. Riley, 30 N. J. 
Eq. 104; Hellyer v. Stover, (Ch.) 42 
A 98, 

See Collins v. Cunningham, 21 Can. 
S. C. 139 (holding that, in selling the 
mortgaged property, the court had a 
right to endeavor to preserve the 
rights of the lessee of a part of the 
property by selling first the portion 
in which he had no interest). 

92. Ala.—Austin v. Bean, 101 Ala. 
133, 16 S 41. q 

Ill._—Pritchard v. Fruit, 208 Il. 
A. 77; Schoenewald v. Dieden, 8 Ill. 
A. 389. 

Ind.—Smith v. Sparks, 162 Ind. 270, 
70 NE 258; Higham v. Harris, 108 
Ind. 246, 8 NE 255; Williams v. Perry, 
20 Ind. 437, 88 AmD 327. 

Towa.—Miller v. Felkner, 
458. 

Ky.—Buckley v. Stevenson, 99 SW 
961, 30 KyL 952. 

Wis.—Quaw v. Lameraux, 36 Wis. 
626. 


42 Iowa 


Life tenant and remainder- 
man.—(1) Where the mortgage is 
signed by the holder of a life estate 
in the mortgaged property as prin- 
cipal and by the owners of the fee 
as surety, a decree directing the sale 
of the interest of the prineipal debtor 
before resorting to the interest of his 
surety js — proper. Pritchard  v. 
Fruit, 208 Ill. A. 77. (2) The life 
interest of a husband in the lands 
of his deceased wife is subject to the 
lien of a mortgage executed by the 


Circumstances may 
render it proper to protect the interests of the mort- 
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The 
by the equities 


first.?% 


gagor’s wife by ordering that his interest alone 
shall be first sold or offered for sale, or that her 
dower right shall be excepted or reserved.” 
where the mortgage being foreclosed is a purchase- 
money mortgage given by the husband and wife 
on the purchase of the wife’s interest, that interest 
is offered for sale first.%* 

Homestead interest of the mortgagor will also 
be protected as against a claim by a junior mort- 
gagee, whose mortgage expressly excepted the home- 
stead rights of the mortgagor, that the homestead 
should be sold first to satisfy the senior mortgage | 
conveying the mortgagor’s entire property in order 
to inerease the property available for the payment 
of his own elaim.®? 

[§ 1831] d. Terms and Conditions of Sale.1 


But 


The 


sale must be made in accordance with the terms 


husband and wife on the land, as is 
also the interest of the remainder- 
man, and should be first sold to pay 
the mortgage, and, if it does not do 
so, the remainder interest may be 
sold to pay the balance of the debt. 
Buckley v. Stevenson, 99 SW 961, 30 
KyL 952, 

93. Nahe v. Mikkelsen, 108 Misc. 
378, 177 NYS 594. 

[a] Rule applied.—Two parcels of 
land were mortgaged to secure a cer- 
tain debt, and one of them was there- 
after released and a new mortgage 
given on it by the original mortgagor 
as collateral security to the first 
mortgage. The mortgagor. there- 
after sold the parcel that was not 
released, retaining title to the parcel 
that had been released and remort- 
gaged. On foreclosure of both mort- 
gages, the parcel covered by the col- 
lateral mortgage still belonging to 
the mortgagor should first be sold to 


pay the mortgage debt. Kels v. 
West, 56 Misc. 126, 106 NYS 1108. 
Liability of part of land retained 


for payment of debt see supra § 844. 

94. U. S.—District of Columbia 
Nat. Sav. Bank v. Creswell, 100 U. S. 
630, 25 L. ed. 713. 


Colo.—Stephens v. Clay, 17 Colo. 
489, 30 P 48, 31 AmSR 328. 
Ill—Monarch Coal, etc, Co. v. 


Hand, 197 Ill. 288, 64 NE 381; Mead 
v. Peabody, 183 Ill. 126, 55 NE 719; 
Hyde Park Thomson-Houston Light 
Co. v. Brown, 172 Ill. 329, 50 NE 127; 
Lock v. Fulford, 52 Ill. 166. 

Mich.—Long v. Kaiser, 81 Mich. 
518, 46 NW 19; Sibley v. Baker, 23 
Mich, 312. 

Nebr.—Bradfield v. Sewall, 58 Nebr. 
637, 79 NW 615. 

N, J.—Warwick v. Ely, 29 N. J. 
Ka. 82. 

N. Y.—Libby v. Tufts, 121 N.Y. 
172, 24 NE 12; Van Slyke v. Van 
Loan, 26 Hun 844. See Chapman v. 
West, 17 N. Y. 125 [aff 10 HowPr 
367] (a purchaser of part under a 
contract of sale with the mortgagor, 
in an action to compel the mort- 
gagor to perform his contract, need 
not join the mortgagee as a party in 
order to preserve his rights to have 
the mortgagor’s remaining land sold 
first in a possible future foreclosure 


as against possible subsequent pur- 


chasers of other portions of the 
mortgaged premises). 
Oh.—Sternberger v. Hanna, 42 Oh. 
St. 305. 
Wis.—Perkins v. McAuliffe, 105 


Wis. 582, 81 NW 645. 

Rights of parties under rule of in- 
verse order of alienation see supra 
§§ 847-853. 

95. Huff v. Farwell, 67 Iowa 298, 
25 NW 252. See Dilger v. Palmer, 
60 Iowa 117, 10 NW 768, 14 NW. 134 
(the pro rata rule not applying as 
between the mortgagor and the pur- 


and conditions stated in the decree or order of 
sale,? or the statute,* and the referee has no author- 


chaser of a part). 

96. See supra § 849; and cases in- 
fra this note. 

[a] Grantee of part assuming 
mortgage.—(1) Where the purchaser 


of part of the mortgaged premises © 
assumed payment of the mortgage - 


debt, the parcel ‘conveyed should be 
first Subjected to sale, and remain- 
der only when a balance of the debt 
remains unpaid. Nix v. Thacka- 
berry, 145 Ill. A. 75 [aff 240 Ill. 352, 
88 NE 811]; Bowne v. Lynde, 91 N. 


Y°92' Pfaff" 13!" INYWklyDig "sii 
Crawford v. Spruill, (Tex. Civ. <A.) 
187 SW 361. (2) Nor will the rule 


subjecting to sale first the parcel 
conveyed to the grantee assuming 
payment of the debt be affected by 
the fact that his grantor, who was 
an intermediate owner of the parcel, 
had misrepresented certain install- 


ments of interest due and unpaid, as” 
Pease v. Warner, — 


having been paid. 
153 Mich. 140, 116 NW 994. 

97. Ala.—Blevins v. Tilford, 203 
Ala. 235, 82 S 485; Todd v. Interstate 
pee tes: ete:,* Co} 196 Ala 169,270 Ss 

Ind.—Smith v. Sparks, 162 Ind. 270, 
70 NE 2538; Leary v. Shaffer, 79 Ind. 
567; Grable v. McCulloh, 27 Ind. 472. 

Ky.—Lane v. Traders’ Deposit 
Bank, 21 SW 756, 14 KyL 878. 

Mich.—Butters v. Butters, 
Mich. 153, 117 NW 203. 

N. Y.—Erie County Sav. Bank v. 
Roop, 80 N. Y. 591; Hale v. Gouver- 
neur, 4 Edw. 207. [ 

[a] Widow as surety.—Where a 
widow joins as surety in the mort- 
gage of her husband’s heirs, covering 
two pieces of property, theirs and her 
own, she has the right to have the 
heirs’ property first sold on foreclo- 
sure of the mortgage for the relief 
pro tanto of her own. Todd v. In- 
terstate Mortg., etc., Co., 196 Ala. 169, 
71S 661. 
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98. McNamara v. McNamara, 135 
NYS 215. 
99. Buckner v. Samuels, 6 KyL 


660, 663, 18 Ky. Op. 363. 

1. Under exercise of power see su- 
pra §§ 1424-1427 in 41 C. J. 

2. Chaffraix v.’ Packard, 26 la. 
Ann. 172; Hooper vy. Castetter, 45 
Nebr. 67, 76, 683 NW 135; Andrews v. 
O’Mahoney, 112 N. Y. 567, 20 
374; Mullins v. Franz, 162 App. Div. 
316, 147 NYS 418; Lentz v. Craig, 2 
AbbPr (N. Y.) 294, 18 HowPr 72. 

“An officer selling property under 
execution or a decree in equity can 
sell such property on such terms, and 
such terms only, as are provided by 


the decree and the law in force gov-- 


erning such sale, which is incorpor- 
ated into and a part of such decree.” 
Hooper v. Castetter, supra. 

3. Henna v. Sauri, 237 Fed. 145, 
130 CCA 291; Hooper v. Castetter, 45 
Nebr. 67, 63 NW 135. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


NE 


§ 


ity to add other terms on his own motion or at the 
suggestion of plaintiff,t although it is proper for 
him fairly and truthfully to state therein the con- 
Nor will the par- 
ties be bound by an alleged contract between them 
containing terms different than those of the deeree, 
where the terms of the contract are vague and in- 
The terms of sale should 
recelve a reasonable construction,’ but 
therein contained can operate to convey rights which 
the mortgagee had no power to convey.® 

The sale cannot be made on 
eredit,® or for anything else than lawful money,?° 
unless authorized by the terms of the decree or the 


on 


1831] 


dition of the mortgagor’s title.® 
capable of enforcement.® 


Cash or credit. 


law in force governing such sales. 


[a] Upset price. — Under Porto 
Rico Mortgage Law, providing that, 
where no definite value is fixed by 
agreement of parties to serve aS a 
basis of sale, such value is estab- 
lished either by a public instrument 
or by appraisal in the foreclosure 
proceedings under the direction of 
the court, a recital in the mortgages 
that the properties were worth so 
much, but without indicating that 
the parties had agreed to those 
amounts as fixing a value for the 
purposes of foreclosure, does not 
constitute an agreed upset price for 
the purpose of foreclosure sale, and 
under the statute an appraisal un- 
der direction of the court was _ re- 


quired. Henna v. Sauri, 237 Fed. 
145, 180 CCA 291. 
4... \Chaffraix ve Packard, 26. lua. 


Ann. 172; Hooper v. Castetter, 45 
Nebr. 67, 63 NW 135; Peo. v. Bergen, 
53 N. Y. 404, 15 AbbPrNS 97; Mullins 
v. Franz, 162 App. Div. 316, 318, 147 
NYS 418; Tierney v. Home Title Ins. 
Co., 124 Misc. 645, 207 NYS 550 [aff 
213 NYS 922 mem]. 

“The quality of the estate or the 
extent of the interest to be sold, or 
the liens, charges or incumbrances 
subject to which the property is to be 
sold, are not to be left to a mere 
ministerial officer, the referee, or to 
the control of the plaintiff's attor- 
ney. The referee has no power or 
authority except the judgment of the 
court. He cannot vary the judgment. 
He cannot make a sale except in com- 
pliance with it. He can sell neither 


. more nor less than it directs him to 


sell. The terms of sale cannot vary 
the judgment or relieve the referee 
from the performance of his duty to 
sell as directed.” Mullins v. Franz, 
supra. 

{a] Reason and application of 
rule.—(1) “The duty of the referee 
in foreclosure was purely ministerial. 
The inclusion of the insurance agree- 
ment in the terms of the sale was 
not authorized by the judgment of 
foreclosure and sale. It was illegal 
and void. The effect of such inclu- 
sion was to offer for sale a “cat ina 
pag.” The amount of fire damage, if 
any, that would be collected, was the 
subject of mere guess-work. It was 
an element the value of which could 
not be intelligently estimated by per- 
sons attending the sale with the in- 
tention of bidding. It transformed 
the sale into a gamble. Its natural 
effect was to either discourage com- 
petitive bidding or to cause bidders 
to eliminate the question of insurance 
in determining how much to bid.” 
Tierney v. Home Title Ins. Co., 124 
Misc. 645, 207 NYS 550, 551 [aff 
213 NYS 922 mem]. (2) The referee 
had no authority to annex to the 
terms of sale an agreement signed 
by the attorneys for plaintiff in the 
foreclosure -action to assign a fire 
insurance policy, together with any 
award or payment by the insurance 
company for a fire which had oc- 
curred, to the purchaser. Tierney v. 
Home Title Ins. Co., supra. 

{[b] Subject to outstanding claims. 
a=—Where the judgment of foreclosure 
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nothing 


gage debt.?? 


Under statutes 


contains no direction that the sale 
should be subject to such a provision, 


the referee has no authority to in- 


sert in the terms of sale a provision 
that it is sold ‘‘subject to the right, 
title and interests, if any, of the 
city of New York... and subject to 
covenants and restrictions, if any.’ 
Mullins v. Franz, 162 App. Div. 316, 
147 NYS 418. 

{c] Nonprejudicial statement.—A 
sale will not be set aside on account 
of an unauthorized statement by a 
referee concerning the property not 


incorporated in the terms of the sale,: 


in the absence of evidence that such 
statement deterred bidders or, af- 
fected the sale. Moller v. Watts, 56 
App. Div. 562, 67 NYS 488. 

5, rlorida ¢ hast. Coast Cos NV. 
Langston, 75 Fla. 725, 79 S 77; Luker 
peace’ 107 Misc. 308, 312, 177 NYS 

“Tt seems to me that what I believe 
to be the customary and usual prac- 
tice on the part of the referees in 
mortgage foreclosure cases, of stat- 
ing the condition of the title in the 
terms of sale, when it is fairly and 
truthfully done, is not only not to 
be condemned, but is to be com- 
mended. Otherwise bidders must 
search the record as a preliminary 
to intelligent bidding.” Luker v. 
Fitzer, supra. 

[a] Outstanding tax title.—The 
referee having knowledge of an offi- 
cial tax sale of the land antedating 
the mortgagor’s title, and of a pend- 
ing action, with lis pendens filed, to 
oust the mortgagor of possession, 
properly included, in terms of the 
sale, a notice of the tax sale pur- 
chaser’s claim, although the judg- 
ment of foreclosure was in the usual 
form. lLuker y. Fitzer, 107 Misc. 308, 
IINYS. 659. 

6. Carstens v. Locasto, 172 App. 
Div. 760, 159 NYS 270. 

7 Andrews v. O’Mahoney, 112 N. 
Wy 06%, BO INE 1.80 4, See Southern 
Nat. Bank v. Germania Mfg. Co., 176 
N. C. 318, 97 SE 1 (a provision in a 
deed of trust securing a bond issue, 
prescribing conditions on which the 
right of foreclosure may be exer- 
ecised by an individual holder, are 
deemed stricti juris, but are allowed 
and reasonably construed, in view of 
the nature of the security and the 
interest of the bondholders as a 
class). 

[a] Rule applied.—“The terms of 
sale, as drawn by the plaintiff, 
plainly provide that the sale of each 
half was to be made subject to his 
prior mortgage. It is true that it 
is also provided that ‘all taxes, as- 
sessments and other incumbrances 
which at the time of the sale are 
liens or incumbrances upon. said 
premises will be allowed by the sher- 
iff out of the purchase-money.’ But 
this language has no reference what- 
ever to the prior incumbrance of the 
plaintiff's mortgage, subject to which 
the sale was made, but has reference 
to other incumbrances, if any.” An- 
drews v. O’Mahoney, 112 N. Y. 567, 
571, 20 NE 374. 

8. Beardslee v. New Berlin Light, 
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so requiring, a sale upon default in payment of an 
installment under a mortgage to secure a note pay- 
able in installments can only be for cash to the 
extent of the installments due and unpaid, the bal- 
ance to be paid at times and in amounts correspond- 
ing to the mortgage provisions with respect to the 
unpaid installments; but these statutes do not 
apply where the parties have themselves provided 
in the mortgage for a cash sale in case of default.?? 
Nor do statutes providing for a sale on credit apply 
where the mortgagee purchases at the foreclosure 
sale and apples the purchase price upon the mort- 
The court in the exercise of its dis- 
cretion within statutory limitations! may order 


etc., Co., 207 N. Y.- 34, 100 NE 434, 


AnnCas1914B 1287. 

9- Ill.—Jacobs v. Turpin; 
424, 

‘La.—Beck.,v. Progressive Realty 
Co.,.130 La. 43, 57 S 578; Penouilh 
v. Abraham, 44 La. Ann, 188, 10 S 
676; Chaffraix v. Packard, 26- La. 
TL 172; Rice v. Schmidt, 11 La. 

Nebr.—Hooper v. Castetter, 45 
Nebr. 67, 68 NW 135. 
ae C.—Meng v. Houser, 34 S. C, Eq. 

Wash.—Bartlett Est. Co. v. Fair- 
Beye Land Co., 56 Wash. 437, 105 P 
Re apre v. Steinbauer, 14 Wis. 

fa] “Cash” (1) does not neces- 
sarily mean coin, but ready money, 
as distinguished from credit. Meng 
v. Houser, 324-S8...C.-Hq. 210.5 (2) A 
certified check tendered at a .sale 
late on Saturday afternoon, and paid 


83 Ill. 


the following Monday, is equivalent — 


to cash. Jacobs v. Turpin, 83 Ill. 
424. (3) Under a statute providing 


that the sale shall be made to the- 


“highest bidder who shall forthwith 
pay the bid to the officer,” the offi- 
cer may stipulate that he will not 
take checks.. Bartlett. Est. Co. v. 
Fairhaven Land Co., 56 Wash. 437, 
105 P 848. 

{b] “Cash sale.”—(1) A sale for 
cash means an immediate payment. 
Such a payment must be made on the 
spot, and a local custom to postpone 
payment for a sale made on Saturday 
until the following Monday is con- 
trary to law and void. Sauer. v. 
Steinbauer, 14 Wis. 70. (2) A sale 
for cash means that the purchaser 
must be prepared to pay cash on de- 
mand of the sheriff, and not that 
cash must be paid on the spot at the 
moment of adjudication unless the 
parties So agree. Beck vy. Progres- 
Sive Realty 'Co., 130 La. 48, 57 S 578. 

[c] Partly cash and partly credit. 
—“The order of sale, described by 
him and annexed to his petition, did 
not authorize the sale of certain of 
the lots for all cash, and the balance 
of the lots all on credit, and any 
such sale by the sheriff would be 
simply null.” Chaffraix vy. Packard 
26 La. Ann. 172, 174, : 

Under exercise of power see supr 
espa in ee SA ee 

. ooper vy. Castetter, 45 : 
67, 68 NW 135. ; aSPy 

11. Louisiana Land, ete, Co. v. 
Murff, 189 La, 808, 72 S 284; Pepper 
v. Dunlap, 16 La. 163; Ware v. Hew- 
ett, 63 W. Va. 47, 59 SE 756. 


12. Dawson vy. Gondran, 296 Fed.- 


478 (Louisiana statute). 

13. See Audas v. Highland Land, 
etc., Co., 205 Fed. 862, 125 CCA 62 
(holding that an objection that a sale 
was not made on credit, as required 
by statute, does not render the sale 
void on collateral attack). 

14. Willett v. Johnson, 84 Ky. 411 
1 SW 674, 8 KyL 398. ; 

[a] “On reasonable credit.”—Un- 
der a statute allowing the court to 
decree a Sale “on reasonable credit,” 
it has been held that in the sale of 


abe 
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the sale to be made on time’5—unless this would 
be contrary to the express provisions of the mort- 
gage with reference to a sale in an action to fore- 
close!*—an agreement of the parties for a cash 
sale under a power in the mortgage not being con- 
elusive upon the court in an action to foreclose.'” 
The time allowed must not be so long, however, as 
to amount to a material abridgement of the mort- 
The parties may consent to a sale 
on credit, instead of for cash, and a sale so made 
will be valid if approved and confirmed by the 
court,!® it being mecessary, where there are joint 
mortgagors, that the consent should be given by them 
all,2° and that it should be authorized where given 


gagee’s rights.1§ 


farming land, where the bidders 
would be farmers, terms fixed by the 
court of two thousand dollars cash 
and eighteen thousand dollars in six 
and twelve months was not a rea- 
sonable credit within the meaning 
of the statute. Willett v. Johnson, 
84 Ky. 411, 1 SW 674, 8 KyL 398. 

15. Willett v. Johnson, 84 Ky. 411, 
1 SW 674, 8 KyL 398; Sedgwick v. 
Nish; Hopk. VGN. “Y.) 5945 sBerry ov. 
Caldwell, 121 S. C. 418, 114 SE 405; 
Lowndes v. Chisholm, 7 S. C. Eq. 455, 
16 AmD 667; McLintock v. Lowes, 15 
Alta.” i. 229, 51 DomiuR 453 [192.04 
2 WestWkly 105. But see Price v. 
Citizens’ State Bank, 23 Okl. 723, 
102 PP 800 (holding that an order 
confirming a sale and ordering de- 
livery of the deed to the purchaser in 
advance of payment of the purchase 
money was erroneous, where the sale 


was under the decree to be made 
for cash). 
LGS Poolsyv. Younes: 7 Ds Boon. 


(Ky.) 587; Clark v. Jones, 93 Tenn. 
639, 27 SW 1009, 42 AmSR_ 931; 
Wytheville Crystal Ice, etc. Co. v. 
Frick, 96 Va. 141, 30 SE 491. 

17. Low v. Blackford, 87 Fed. 392, 
81 CCA 15; Mitchell v. McKinny, 6 
Heisk. (Tenn.) 83. 

{a] Reason for and application of 
rule.—“This special direction was to 
the trustee, and was limited to the 
sale to be made under the [power of 
sale] provision of the mortgage last 
quoted. But the trustee did not act 
under this clause. The holders of 
one-tenth of the bonds secured by the 
mortgage did not ask it to proceed 
under the same, and therefore, after 
the default by the railroad company, 
it sought the aid of a court of equity, 
filing therein the foreclosure bill 
usual in such cases. Surely, it will 
not be seriously contended that this 
special instruction to the trustee for 
his guidance in a contingency that, in 
fact, never happened, is also to be 
considered as‘a direction to a court 
of equity, called upon years after 
*to dispose of the property in such 
manner aS will best protect the in- 
terests of all the parties, and guard 
the equities presented by the con- 
flicting claims that have their ex- 
jstence from causes originating since 
the mortgage was executed. There is 
no ‘iron rule’ upon this subject, and 
while the general practice is to fol- 
low as closely as may be proper the 
mode of procedure desired by the 
parties, and aS may be set forth in 
the mortgage, yet still the court 
must, in its discretion, ‘ determine 
from the facts of each case the man- 
ner of sale that will subserve all 
interests, produce the best results 

for all concerned, and not enhance 
the value of one class of securities 
involved at the cost of another which 
is edually entitled to its care and 
protection.” Low v. Blackford, 87 
Fed. 392, 398, 31 CCA 15. 

[b] Cash sale under a power.— 


Where an agreement in a mortgage 


provides that a sale under a power of 
sale may be made for cash having 
also as one of its terms, incorporated 
into it by law, that the mortgagor 
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of his bid.?? 


shall have a right of redemption for 
two years, a court, in an action to 
foreclose, may order a sale on two 
years’ credit, under a statute au- 
thorizing it to order the sale free 
from the equity of redemption. 
Mitchell v. McKinney, 6 Heisk. 
(Tenn.) 83. 

18. McLintock v. Lowes, 15 Alta. 
Li 229, 230, 54 DomLR. 453, [1920] 
2 WestWkly 105. - 

“As a usual thing it is upon the 
order nisi that the mortgagee is 
asked to wait. Time is then given 
to the mortgagor with a final warn- 
ing. It is then that the Court exer- 
cises its indulgence in his favor. 
Of course it is to be said that the 
condition in question is not for the 
purpose of giving more time to the 
mortgagor but for the purpose of 
making as good a sale as possible, 
that is, getting as good a price as 
possible. Nevertheless the effect is 
to make a postponement as against 
the mortgagee. On the other hand if 
the usual rule as to the amount of 
the reserved bid is observed it seems 
almost certain that, with the terms 
fixed as practically cash, there will 
be an abortive sale. With such 
properties all sales are now almost 
uniformly abortive as indeed are 
most forced sales of all city prop- 
erties. If; as is almost certain, the 
mortgagee becomes the purchaser at 
the sale or gets the property by 
foreclosure after an abortive sale he 
will not be much farther ahead in 
realizing his debt and would undoubt- 
edly have to handle it by sale on 
time just as is proposed in the con- 
dition, But I do not see how even 
this contingency can be effectively 
raised against the mortgagee. At 
any rate he has a right to try to get 
actual cash and as much of it as he 

McLintock v. Lowes, supra. 

[a] Two years’ postponement.— 
The usual time allowed for payment 
by the purchaser in full being sixty 
days, the allowance of two years 
operates as an unwarranted inter- 
ference with the mortgagee’s right 
to a prompt payment of his claim. 
McLintock v. Lowes, 15 Alta. L. 229, 
51 DomLR 453; [1920] 2 WestWkly 


105. 

19. Rhodes vy. Dutcher, 6 Hun (N. 
Y.) 453; Arnold vy. Greene, 15 R. 1. 
348, 5 A 503. ~ 

20. Arnold v. Greene, supra. 

21. Carstens v. Locasto,.172 App. 


Div. 760,°159, NYS 270. 


22. U. S.—Sage v. Central R. Co., 
99 U. S. 334, 25 L. ed. 394. 
Conn.—Mariners’ Sav. Bank vy. 
Dues, 98' Conn. 147) 118 A. 820. 
Md.—Maryland Permanent Land, 
etc., Soc. v. Smith, 41 Md. 516. 
Y.—Lentz v. Craig, 2 AbbPr 


N. 

294, 13 HowPr 72. 

S.: C.—Hand v. Savannah, ete, R. 
COMAlesS NC. 67: 

[a] Reason for rule.—‘“We see no 
error in the decree, so far as it re- 
quired any other person than the 
trustee under the first mortgage, if 
he became the purchaser at the sale, 
to pay at once in cash a part of his 
bid, as earnest money. Such other 


‘testator, 


r , ee ee: 
[§§ 1831-1832 


by the agent of one of the parties.*+ 

Deposit. It is competent to require an immedi- 
ate deposit by the purchaser of a reasonable part 
A deposit is not necessary where the 
purchaser is the trustee in a sale under the decree,?* 
or the holder of notes secured by a deed of trust 
at a trustee’s sale.?4 

[§ 1832] 6. Who May Purchase**—a. In General. 
One occupying a position of trust or confidence 
toward the mortgagor such as would make it in- 
equitable for him to acquire the title for himself 
cannot purchase the mortgaged premises at fore- 
closure sale on his individual account,”?° even though 
it constitutes no part of the trust estate;?* nor can 


purchaser, of course, must be a cash 
purchaser, at least to the extent of 
the sum due on the first mortgage. 
It was, therefore, no hardship to re- 
quire an immediate payment by him 
of a part of his bid, and the order 
that he should make such payment 
was a pratection against false or 
unreal bids.” Sage v. Central R. 
Co.> 199 UU. \S. 334, 344," 25) aed. vaoiae 


23. Sage v. Central R. Co., supra. 
24. Jacobs v. Turpin, 83 Ill. 424. 
25. At sale under exercise of 


newex see supra §§ 1428-1435 in 41 
26. See Trusts [39 Cyc 296]; and 
cases infra: this note. 7 , 

[a] Attorney.—Case v. Carroll, 35 
Ne Yev385: 

{Ib] Comortgagor.— Campbell  v. 
Benjamin, 69 Ill. 244. 

{c] Confidential adviser.—Wake- 
man v. Dodd, 27 N. J. Eq. 564. 

{d] Executor or administrator.— 
(1) Fulton v. Whitney, 66 N. Y. 548, 
554; Conger v. Ring, 11 Barb. (N. 
WA) «7356: (2) Executors, who are 
also under the will trustees of a spe- 
cific fund to pay the debts of the 
testator and certain legacies, cannot 
be purchasers on their individual 
account at foreclosure sale of mort- 
gaged premises belonging to their 
at a price less than the 
mortgage debt, even though the mort- 
gaged property was no part of the 
trust, where the payment of the de- 
ficiency judgment so depleted the 
trust estate as to make payment of 
the legacies impossible.. Fulton vy. 
Whitney, supra (“It was... the 
duty of the trustees that whatever 
action they might take in the matter, 
should be in the direction of en- 
hancing the price which the mort- 
gaged premises should bring at the 
foreclosure sale. They did not, it is 
true, have the direction of the sale, 
yet it was their duty, so far as lay 
in their power, to see that proper 
measures were taken to give pub- 
licity to it, and bring it to the atten- 
tion of persons likely to become pur- 
chasers. They were not bound to 
buy in the property for the benefit 
of the trust estate, having no trust 
funds applicable to that purpose; but 
they had no right, by undertaking to 
purchase for their own benefit, to 
create an interest in themselves, hos- 
tile to their duty as trustees. As 
purchasers for their own benefit, it 
was to their interest to prevent com- 
petition at the sale, and to so man- 
age that they could bid in the prop- 
erty at the lowest price, and this was 
directly in conflict with their duty 
as trustees’’). 

27. Fulton v. Whitney, supra. 

[a] “The rule is not confined to 
trustees or others who hold the legal 
title to the property to be sold, but 
applies universally to all who come 
within its principle, which is, that 
no party can be permitted to pur- 
chase an interest in property, and 
hold it for his own benefit, where he 
has a duty to perform in relation to 
such property, which is inconsistent 
with the character of a purchaser on 
his own account. The duty to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~ -§ 1832] 


he do so where the sale results from his own derelic- 
tion of duty to the one holding the beneficial inter- 
est,’° although some authorities hold that such a 


purchase is not void, but merely 


the other hand subject to this limitation of the 
rule*® the mortgaged premises may be purchased 
at a foreclosure sale by the mortgagor,*! or by 
his wife,®* or son,°* or by his ecreditor,** or trustee 
for benefit of his creditors,®* or his assignee in bank-- 
ruptey or insolvency,*® or by his guardian,*? or his 
attorney,** subject, however, in the last mentioned 
case, to the critical scrutiny of the courts;*® or, 
after his death, by his heir,#? or by the person 
who marries his widow and becomes the stepfather 
Nor, in the absence of any evi- 
dence of a fiduciary relation existing between him 
and the mortgagor, does any disqualification to 
purchase at the sale attach to the owner of a part 
interest in the land,*? or to a purchaser of the 


of his children.*! 


mortgaged land, who assumed the 


mortgage debt,** and then sold the land to others,** 


or to a junior encumbraneer,* or 


protect the trust fund was the foun- 
dation ... of the duty in reference 
to the premises sold. Identity of the 
security was not essential.” Fulton 
v. Whitney, 66 N. Y. 548, 556. 

28. Bennett v. Austin, 81 N. Y. 308. 

29. Chicago, etc., R- Co. v. Gar- 
rett, 255 Ill. 420, 99 NE 648. 

[a] Purchase by administrator.— 
A mortgage foreclosure sale to one 
person for the purpose of thereafter 
conveying the premises ‘to one who 
had executed the mortgage as guard- 
ian for infant heirs, and who had 
acted as agent for adult heirs and 
as administrator of the estate of the 
deceased owner, is voidable only. 
Chicago, etc., R. Co. v. Garrett, 255 
Ill. 420, 99 NE 643. 

20. See supra this section. 

31. Toliver v. Morgan, 75 Iowa 
619, 34 NW 858; Bensieck v. Cook, 
110 Mo. 173, 19 SW 642, 33 AmSR 
422. See Heinss v. Henry, 127 La. 
770, 54 S 24 (a purchase by an out- 
sider and a sale by him to the mort- 
gagor was legitimate). 

32. Kyle v. Wills, 166 Ill. 501, 46 
NE 1121; Houston v. Nord, 39 Minn. 
490, 40 NW 568; Marcellus v. Wright, 
51 Mont. 559, 154 P 714; Winchester 
v. Winchester, 178 N. C. 483, 101 SE 
25. 

33. Morris v. Housley, (Tex. Civ. 
A.) 47 SW 846. 

34. Tuggies v. Callison, 143 Mo. 
527, 45 SW 291; Campbell v. Penn- 
Sylvania L. Ins. Co., 2 Whart. (Pa.) 
53. See Hunt v. Memphis Gaslight 
Co., 95 Tenn. 136, 31 SW 1006 (bond- 
holders of the mortgagor corpora- 
tion). 

35. Missouri Valley Trust Co. v. 
Nelson, 104 Nebr. 499, 177 NW 835. 

[a] Reason for rule. — ‘“‘One 
clothing another with trusteeship in 
property, in which the trustee is 
known to have a private interest, 
will, ordinarily, anticipate that the 
trustee will do those things reason- 
ably necessary to protect his own 
interests. The courts have held that 
even trustees, where they have indi- 
vidual rights to protect, may become 
purchasers at a judicial sale of trust 
property. In such cases, the trus- 
tee would occupy a delicate posi- 
tion, because of the general rule that 
no person should be permitted to be 
a purchaser, even at a judicial sale, 
where he has a duty to perform 
which is inconsistent with the char- 
acter of purchaser.” Missouri Val- 
ley Trust Co. v. Nelson, 104 Nebr. 

499, 502, 177 NW 835. 

: 36. Fisk v. Sarber, 6 Watts & S. 
(Pa.) 18; Ex p. Ellis, 3 “Deac. «& C. 
297. 

37. Boyer v. East, 161 N. Y. 580, 
56 NE 114, 76 ‘AmSR 290; O’Brien v. 
General Synod of Reformed Church, 
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voidable.?9 ration. 


On 


Appraiser. 


premises is not 


payment of the 


to a cestui que 


10 App. Div. 605, 42 NYS 356. — 

[a] Statutory provisions. — The 
provision of Code Civ. Proc. § 1679 
that a guardian of an infant party 
to the action shall not purchase or 
be interested in the purchase of any 
of the property sold applies only to 
guardians ad litem, not to general 
guardians or guardians in socage. 
Boyer v. East, 161 N. Y. 580, 56 NE 
114, 76 AmSR 290; O’Brien v. Gen- 
eral Synod of Reformed Church, 10 
App. Div. 605, 42 NYS 356. 

38. Pacific R. Co. v. Ketchum, 101 
Ui-S.4289,, 25di.ed.. 932. 


39. Pacific R. Co. v. Ketchum, su- 
pra. 

40. Pine Bluff Bank vy. Levi, 90 
Ark. 166, 118 SW 250. ° 

41. Otto v. Schilapkahl, 57 Iowa 
226, 10 NW 651. 

42. Pickett v. Ferguson, 45 Ark. 


177, 55 AmR 545; Day v. Hogans, 130 
Miss. 128, 93 S 578, 26 ALR-1028; 
German-American Title, ete. Co.’s 
App., 132 Pa. 36, 18 A 1090; McHen- 
ry’s App., 61 Pa. 432; Fidelity Ins., 
etc., Co. v. Dietz, 6 Pa. Co, 241. 

[a] Owners of land and trees.— 
Where the land is owned by one per- 
son and the trees growing thereon 
are owned by another, either may 
acquire the title of the other at the 
sale on foreclosure of the mortgage 
on the land and trees given by the 
prior owner. Day v. Hogans, 130 
Miss. 128, 93 S 578, 26 ALR 1028. 

[b] Life tenant.—The relation of 
the life tenant to the remaindermen 
is not of such a fiduciary nature that 
he cannot purchase the property at a 
foreclosure sale. German-American 
Mitle,. .<tc..w0. Si caps) Lea Pals 73.6, 
18-A°1090; Fidelity Ins., ete., Co: v. 
Dietz, 6 Pa. Co, 241. 

[c] Lessee.—A lessee of the mort- 
gaged premises may purchase at 
foreclosure sale. Pickett v. Fergu- 
son, 45 Ark. 177, 55 AmR 545. 

{[d] Cotenant.—A cotenant of the 
mortgagor who is under no obliga- 
tion to account to the mortgagor for 
use of the mortgaged premises may 
purchase at the foreclosure sale. 
McHenry’s App., 61 Pa. 432. 

43. Christ Protestant Episcopal 
Church v. Mack, 93 N. Y. 488, 45 
AmR 260. 

[a] The owner of the mortgaged 
premises is allowed by statute to be 
the purchaser at a sale upon fore- 
closure of the mortgage. Christ 
Protestant Hpiscopal Church v. Mack, 
93 N. Y. 488, 45 AmR 260. 

44. Doolen v. Hulsey, (Tex. Civ. 
A.) 192 SW 364. 

45. Montclair Sav. Bank v. Part- 
ridge, 92 N. J. Ha. 28, 51, 111 A 547, 
739; Rodger v. Bowie, 134 App. Div. 
596, 119 NYS 177; Rawiszer v. Ham- 
ilton, 51 HowPr, (N.-.Y.) 29%; Exp. 
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trust under the trust deed,** or to a mortgagee’s 
heirs,** administrator,*® agent,#® or attorney,°? or 
to a stockholder®! or officer®? in the trustee corpo- 
A mortgagor’s executor may purchase for 
the benefit of the estate®? and to prevent a sacrifice 
of the property.*4 
In some jurisdictions, an appraiser 
is prohibited by statute®®> from purchasing property 
appraised by him.°*® 
there are no such statutes, one who has acted as an 
appraiser in valuing the property for the purpose 
of the sale is not disqualified from bidding.*? 
One who has purchased a part of the mortgaged 


In other jurisdictions, where 


precluded against the purchasers 


of the remaining portions from purchasing the en- 
tire tract at foreclosure sale,°* except that, in states 
discarding the inverse order of alienation rule,°® 
a grantee of a parcel of the mortgaged premises 
under obligation to contribute ratably toward the 
payment of the mortgage debt cannot, by his pur- 
chase at foreclosure sale, relieve his parcel of the 
land from its share of the burden.®° 


Slack, (1. s.7 Chie OF S22 10a See 
Grimes v. Andrews, 170 N. C. 515, 
87 SE 341 (where the junior encum- 
brancer was made a party to the 
foreclosure suit, the court stating 
that it need not decide the law where 
the junior encumbrancer was not a 
party, to; the suit); Pritchard: v. 
Smith, 160 N. C. 79, 75 SE 803 (hold- 
ing that the junior encumbrancer 
after his purchase at the sale under 
foreclosure of a prior mortgage had 
estopped himself by his conduct 
from claiming title as against the 
mortgagor, the decision being also 
grounded on proof that the junior 
encumbrancer was acting as a trus- 
tee for the mortgagor, and that, while 
he was entitled to reimbursement for 
the amount advanced to discharge 
the prior lien, he could not acquire 
title as against his cestui que trust). 

[a] An abandonment by the sec- 
ond mortgagee of his right to bid at 
the sale on the foreclosure of the 
first mortgage is a sufficient consid- 
eration for the promise of a third 
mortgagee to pay the second if he 
purchases the property. Delisi v. 
Ficarrotta, 76 Misc. 488,135 NYS 653. 


46. Freeman’s App., 74 Conn. 247, 
50 A 748. 
47. Briant v. Jackson, 99 Mo. 585, 


13 SW 91. 

48. Woodlee v. Burch, 43 Mo. 231. 
See Herbert v. Northern Trust Co., 
269 Pa. 306, 112 A 471 (a purchase 
by the administrator of a deceased 
mortgagee is not void but merely 
voidable at the instance of the one 
holding the beneficial interest). 

49. National F. Ins. Co. v. Loomis, 
1 Paige CN: Ya) S40. 

50. McCotter v. Jay,, 30:-N. Y.. 80; 
Le Conte v. Irwin, 19 S. C. 554. 

51. Powers v. Maytag-Mason Mo- 
tor Co., .L83: Lowa, E77, 166° NIW, “W238. 


52. House v. Clark, (Mo.) 187 SW 
57. 

53. Holcomb v. Holcomb, 11 N. J. 
Eq. 281. 

54. Holcomb v. Holcomb, supra. 


55. See statutory provisions, 
56. McKeighan v. Hopkins, -19 
Nebr. 33, 26 NW 614. 


Powers v. Maytag-Mason Mo- 
tor Co., 183 Iowa 771, 166 NW 723; 
Jones v. Deposit, ete., Bank, 180 Ky. 
395, .202> SW 907; Tson v. Kinnaird, 
17 SW 6338, 13 KyL 569; Barlow v. 
McClintock, 11 SW 29, 10 KyL 894. 

58. Day v. Hogans, 130 Miss, 128, 
93 S578, 26 ALR 1028. 

59. See supra § 847. 

60. Dillivan v. German Savy. Bank, 
(Iowa) 124 NW 350, 1386 NW 120 
(under the Iowa doctrine discarding 
the inverse order of alienation rule 
and subjecting all parcels to an obli- 
gation to contribute ratably to pay- 
ment of the mortgage debt). 
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[§ 1833] b. Mortgagee or Trustee.*t In most ju- 
risdictions a mortgagee may purchase at the fore- 
closure sale,®2 but subject to the close serutiny of 
the court into the fairness of the transaction,® and, 
in some jurisdictions, to an election by the mort- 
gagor to affirm or disaffirm,** in the absence of 
authority for such purchase conferred by the mort- 
gage.°> In other jurisdictions, the rule is that a 
purchase by the mortgagee is voidable®® but may 
be confirmed or acquiesced in by the parties in- 
terested.67 

.Leave of court. In some jurisdictions the mort- 
gagee cannot purchase without first obtaining from 
the court a leave to bid,®* which leave will be granted 
where the property is clearly insufficient to pay 
the debt,®® or where the mortgagee has not the 
conduct of the sale and is not a trustee,’° or if all 
the parties interested give their consent thereto.” 
Leave is not given where the mortgagee has the 
conduct of the sale except under very special ‘cir- 
cumstances.’* In some of these jurisdictions, where 
a mortgagee may bid at his own sale under leave 
of court, the court under the statute’? may make 
an order by which a ‘mortgagee becomes the owner 
of the mortgaged land as purchaser at a named 

61.- At sale under exercise of 


* implied.7§ 


the amount bid by the outsider, the 
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price with leave to issue ecatatiort for the balance 
of his claim.’ 

Purchase by the trustee.*> The trustee in a deed 
of trust in the nature of a mortgage’® may pur- 
chase at the foreclosure sale when this is done 
in the discharge of his duties as trustee;"* and 
where authority to purchase is not explicitly con- 
ferred in the instrument, it may very well be 
After the trust and his duties as trustee 
have terminated, he may purchase on his individual 
account what was formerly the trust property from 
the purchaser at the trust sale.7° A trustee, under 
a trust deed or trust agreement given as security 
for a debt, whose relation to the owner of the 
property is not fiduciary in any sense but merely 
that of borrower and lender, is to be regarded. as a 


mortgagee,*® and subject to the rule governing the — 


right of mortgagees to purchase at their own fore- 
closure sales.°+ 

Amount of bid.8? The mortgagee is not restricted 
to bidding only the amount stated as then due in 
the notice of sale, but may bid any amount,** apply- 
ing’ what is necessary to payment of the debt** and 
holding the surplus, if any, for the mortgagor ;*° and 
if he bids less than the ‘mortgage debt he is en- 
bidding in the property); Nay Aug 


theta see supra §§ 1429-1434 in 41 


62. U. S.—Buchler v. Black, 226 
He 703, 141 CCA 459 [aff 213 Fed. 
Ala.—Caldwell v. Caldwell, 173 Ala. 
216, 5b"s 515. 
een v. Linscheid, 126 Ill. A. 

Iowa.—-Kock v. Burgess,'176 Iowa 
493, 158 NW 534. 

La.—FPoultney v. Cecil, 8 La. 321. 

Mich.--Flax v. Mutual Bldg., etc., 
Assoc., 198 Mich. 676, 165 NW 835. 

Mo.—Cooley v. Rankin, 11 Mo. 642. 

N. J.-—Montclair Sav. Bank v. Par- 
tridge, 92. N. J. Eq. 460, 113 A 926 
Patten O2 OWN Cede Hide ao. in tl sy At 8b 4.7.) 
(grantee under deed as security). 
Roe Y.—Ten Eyck v. Craig, 62 N. Y. 

Or.—Paulson v. Oregon Surety, 
eter COs, 00. Ore 1Lioe 13d. Py ssse 

Pa.—Blythe v. Richards, 10 Serg. 
& R. 261, 13 AmD 672. 

Porto Rico.—Cintron v. Banco, 15 
Porto Rico 495; Malaret v. Ezquiaga, 
14 Porto Rico 653. 

R. I.—Archambault vy. Pierce, 46 
ma 295-127) VA 146, 

Eng.—Tennant v. Trenchard, L. R. 
4° Ch.537; Ex ‘p..Duncane, Buck’ 18; 
Ex p. Pedder, 3 Deac. & C. 622; Ex p. 
Ashley, 3 Deac. & C. 510; Ex p. ‘Davis, 
3 Deac. & C. 504. 

See Sabin v. Stickney, 9 Vt. 155 
(construing New York statutes). 

[a] A holder of bonds secured by 
a deed of trust may bid, either for 
himself or for himself and other 
bondholders’ jointly, at the foreclo- 
sure sale. Chillicothe Paper Co, v. 
Wheeler, 68 Ill. A. 343. 

63. Duncan v. Home Co-Op. Co., 
Zot Mo. slo, 120 ‘SW (38s LiIpD, uv. 
Cook, 26 Wend. (N. Y.) 148, 146. 

“The court has not always held 
a [such a] sale so conclusive, as 
where-the property has been pur- 
chased by one who was an entire 
stranger to the suit, who had bid for 
the purpose of investment merely.” 
Tripp v. Cook, supra. 

“Circumstances may occur which 
would authorize a petition to re-open 
such a sale when it would not be 
opened if a stranger had become the 
purchaser.” Mott v. Walkley, 3 Hdw. 
CNiave).5 90, 592; 

fa] As between an outsider in- 
tending to purchase who was misled 
into not having his deposit ready at 
the sale, and a mortgagee who had 
purchased an amount much less than 


sale should be set aside to give the 
outsider a chance to make his deposit 
and complete his rn a Mott v. 
Walkley, 3 Edw. (N. Y.) 59 

Grounds for setting aslo. gale see 
infra §§ 1871-1876. 

64. American Freehold Land 
Mortg. Co: v. Pollard, 127 Ala. 227, 
29 S 598. 

[a] Reversal of decree compelling 
election to affirm or disaffirm the sale 
will not bar the mortgagor’s right to 
disafirm the sale. American Free- 
hold Land Mortg. Co. v. Pollard, 127 
Ala. 227,>29 S598. 

65. American Freehold 
Mortg. Co. v. Pollard, supra. 

66. Quirk v. Liebert, 12 App. (D. 
C.) 394; Sherrod v. Vass, 128 N. C. 
49, 38 SE 138. 

67. See cases supra note 64. 

68. Eng.—Ex p. Commercial Bank, 
9) 35. TR. Rep. N.S. .%82.-Ex’ pi Marsh, 
1 Madd. 148, 56 Reprint 56; Ex p. 
Robinson, Mont. & M. 261. 

Can.—Faulds v. Harper, 11 Can. S. 
(On OGILS 

Alta.—Gunn v. Johnson, 46 DomLR 
656, [1919] 1 WestWkly 698. 

Man.—Halsted v. Conklin, 3 Man. 8. 
eye ey v. Fox, 1 Ch. Chamb. 

ip 

Sask.—London, ete. Co., Ltd. v. 
Haigh, 15 Sask. L. 71, 62 DomLR 592, 
[1922] 1 WestWkly 172. 

[a] Discussion of Canadian and 
English practice.—Gunn v. Johnson, 


Land 


CAlta-) "46  DomLR OoGe PLore iy) ot 
WestWkly 698. 

69. Steele v. Devonshire, 11 Ir. 
Eq. 339. 

70, “London; ! ‘ete:, Co.) Litds iv. 


Haigh, 15 Sask. L. 71, 62 DomLR 592, 
[1922] 1 WestWkly 172. 

71. Halsted v. Conklin, 3 Man. 8; 
Taylor v. Sharp, 3 Man. 4 (where 
consent of some of the parties to a 
leave to bid is shown, but no consent 
of the mortgagor is produced). 

72. Crown L. Ins, 4Co. "va/Clark;\-9 
Alta, L. 97, 32 WestLR 654, 9*West 
Wkly 333, 25 DomLR 519. 

73. See statutory provisions. 

74. Sayre v. Security Trust 
GL Cans aS C09" 66" Dom e463! 
[1920] 3 WestWkly 469 [dism app 
15 Alta. L. 17, 49 DomLR 187]. 

75. By persons in fiduciary rela- 
tion see supra § 1833. 

76. See supra §§ 8-15. 


Co; 


77. Beckman vy. HEmery-Thompson 


Mach., etc., Co., 9 Oh. A. 275 (trustee 
requested by a majority of the bona- 
holders to protect their interests by 


Lumber Co. v. Scranton Trust Co., 
240 Pa. 500, 504, 87 A 848, AnnCas 
1915A 235 (trustee of a corporate 
mortgage for the benefit of the bond- 
holders). 

“It is difficult to see any good rea- 
son why a trustee should not be per- 
mitted to bid at a foreclosure sale, if 
it be necessary to protect the inter- 
ests of the bondholders. But little 
authority upon the question can be 
found, probably for the reason that 
corporation mortgages usually pro- 
vide specifically for the purchase at 
foreclosure _ sales, of 
premises by the trustee, in the in- 
terest of the bondholders, and for 
the purpose of reorganization.” Nay 
Aug Lumber Co. v. Scranton Trust 
Co., supra. 

78. Nay Aug Lumber 
Scranton Trust Co., supra. . 

79. Jodd v. Lee, 256 Mo. 536, 165 
Sw 991. 

80. See Marquam vy. Ross, 47 Or. 
374, 407, 78 P 698, 83 P 852, 86 P 1. 

“They were dealing with each 
other as borrower and lender, not as 
trustee and cestui aque trust. The 
desire of the plaintiff was to secure 
funds with which to pay and dis- 
charge the incumbrances against his 
property, in order to prevent a 
forced sale thereof. The object of 
the Title Company was to obtain se- 
curity for the money loaned by the 
Mortgage Company, and for such as 
might be advanced by it. The fact 
that one of the instruments that was 
given to accomplish this purpose is 
in form an absolute deed, and the 
other is denominated a ‘trust agree- 
ment,’ does not change their legal 
effect. A deed or agreement of trust, 
intended as security for a debt, per- 
forms the office of a mortgage, and 
is in effect nothing more than a 


C6. tava 


mortgage.” Marquam vy. Ross, su- 
pra. 

81. Marquam vy. Ross, supra; and 
supra text and notes 62, 68. 

82. Bids generally see infra 
§ 1834 et seq. 

83. Kleinman vy. Neubert, 142 
Minn. 424, 172 NW 815; Stover v. 
Stark, 61 Nebr. 374, 85 NW 286, 87 
AmSR 460. 

84. Kleinman v. Neubert, 142 
Minn. 424, 172 NW 3815. 

§ Disposition of proceeds see infra 

85. Kleinman v. Neubert, 142 


Minn. 424, 172 NW 315. 
[a] Failure to account for surplus 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


mortgaged — 


§§ 1833-1835] 


titled to a deficiency judgment against the mort- 
gagor,®® his right thereto not being affeeted by his 


selling the property afterward for more than the 


mortgage debt. 

At sale under other mortgage. A mortgagee may 
become a purchaser at a sale on the foreclosure 
by a third person of another mortgage,*® as, for 
example, where a junior mortgagee buys at a sale 
under a senior mortgage,*® or a senior mortgagee 

buys at a sale under a junior mortgage.” 

_[§ 1834] 7. Bids®?'—a, In General. A valid and 
binding contract of sale is made as soon as the 
property is struck off to the successful bidder,%? 
and when he has made the deposit on account of 
purchase money, if any is required,®? there being 
no necessity for reporting the bid to the court at 
this time for its consideration and acceptance.®4 
A bidder, as bidder, whose bid has not been accepted 
has no standing and no claims on the property ;°° 
but if he is also the holder of a judgment or other 
lien against the property of the mortgagor he does 
have a right to intervene in the event of alleged 
unfairness in the sale.®¢ 

Assignment of bid.°’ The bidder may assign his 
bid to another person;®* but the officer has no 
right to substitute one purchaser for another with- 
out the entire assent of the first purchaser.” 

Highest bid. The officer has no right to reject 
the highest and best bid,? even though an upset 
price is named in the mortgage,* except for reasons 
which in his judgment affect the interests of the 
mortgagor.* One bidding less than the highest bid 
is not entitled to have the award made to him merely 
because he holds a lease on the property and the 
amount of his bid exceeds the amount of the mort- 
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gage debt.® 

Minimum bid. The minimum acceptable bid may 
be determined by agreement between the parties, 
or by some fixed statutory rule.© Under a statute 
which provides that the property shall not be sold 
for less than a certain proportion of its appraised 
value,’ the limit fixed determines the minimum bid 
which may be received, and no valid sale can be 
made for less.8 And a mortgagee who agrees with 
the mortgagor that he would cause to be bid an 
amount sufticient to cover the mortgage debt cannot 
later, when less is bid, recover for the deficiency.? 

Increased bid. The court may allow a purchaser 
to inerease his bid at any time before final confirma- 
tion of the sale.?° 

Conditional bid.‘t A bid, conditioned on the title 
being valid, need not be entertained.” 

[§ 1835] b. Freedom of Competition and Con- 
tracts as to Bidding.** Any contract or arrangement 
which is designed or tends to prevent fair and free 
competition among the bidders at a mortgage fore- 
closure sale is void and will invalidate the sale.1* 
But a contract that an outsider shall bid on the 
property up to a certain sum, or that he will buy it 
if it is not run up above a certain price, is not 
unlawful, if there is no arrangement that, the prop- 
erty shall be struck off to him in the face of a 
higher bid.*° And persons having a common interest 
in the property, as different ereditors of the mort- 
gagor, or several holders of the bonds secured by 
the mortgage, are not obliged to bid against each 
other, but may make a combination to buy the prop- 
erty, provided there is no effort or intention to dis- 
courage outside bidders.*® 


does not invalidate a sale to a mort- 
gagee. Kleinman vy. Neubert, 142 
Minn. 424, 172 NW 315. 

Right to surplus see infra §§ 2019-— 


2023. 

86. See infra § 1964, 

87. Stover v. Stark; 61 Nebr. 374, 
85 NW 286, 87 AmSR 460 

88. Walker v. Chicago, etc., .R. 
Cos 20211; 2451, 1456) (NE 659; Moote 
v. Scriven, 33 Mich. 500; Marquam Vv. 
Ross, 47 Or. 374, 78 P 698, 83 P 852, 
Soe IT 

89. Marquam v. Ross, 47 Or. 374, 
78 P 698, 83 P 852, 86 P 1 (one who 
advances money in addition to that 
advanced by the first mortgagee and 
who receives from the owner a trust 
deed giving him the management of 
the property pending the life of the 
first mortgage may purchase the 
property at a sale under a foreclo- 
sure of the first mortgage). 


90. Walker v. Chicago, etc., R. Co., 
2 Tt 45h) 1159 NE; 659: 

91. Generally see Judicial Sales 
§§ 50-54. 


At sale under exercise of power 
see supra §§ 1436-1439 in 41 C. J. 

Statute of frauds see Frauds, 
Statute of §§ 202, 233. 

92. Jackson v. Warren, 82 Ill. 331; 
Cole v. Canton Min. Co., 59 Utah 140, 
202 P 830. 

93. yh dealt Mut. L. Ins. Co. v. 
Klatt, 5 Ne (Unoff.) 305, 98 NW 
436; x p. Aiea 4 Deac. & C. 360; 
Ex p. Stephens, 2 ‘Mont. &, A; 31, 

04. Comstock v. Purple, 49 Mill. 
158 f[overr Dills v. Jaspar, 33 Ill. 
262]. 

Nature and necessity of report see 
infra § 1844. 

95. Blossom vy. Milwaukee, etc., R. 
Co., 3 Wall. (U. S.) 196, 18 L. ed. 43; 
Jones v. Williams, 155 N. C. 179, vat 
SE 222, 36 LRANS 426. ; 

[a] "He is a mere proposer until 
his bid is accepted, and confirmation 
takes place.. Jones v. Williams, 155 
N. C. 179, 71 SE 222, 36 LRANS 426. 

96. Spalding Vv. Murphy, 63 Nebr. 


401, 88 NW 489. 

97. See generally Judicial Sales 
§ 147. 

98. U. S—Wood v. Mann, 30 F. 
Cas. No. 17,954, 3 Sumn. 318. 

Kan.—Austin. v. Ballard, 84 Kan. 


619, 114 P 1084, 
McKeown, 43 


Mich.—Culver_ v. 
Mich. 322, 5 NW 422. 

N. Y.—State Bank v. Wilchinsky, 
128 App. Div. 485,.112 NYS 1002; 
Proctor v. Farnan, 5 Paige 614. 

Oh.—Thompson v. McManama, 2 
Disn. 213, 13 Oh. Dec, )(Reprint). 131. 

99. Vannerson v. Cord, Sm. & M. 
Ch. (Miss.) 345. 

1. See generally Judicial Sales 


50. 
re Spalding v. Murphy, 63 Nebr. 
401, 88 NW 489 

3. Yangceo v. Herrera, 11 Philip-|- 
pine 402. 

4 Spalding v. Murphy, 63 Nebr. 


401, 88 NW 489. 

5. Sullivan v. Mendocino County 
Super y6t.,185Cal.y233, 195. BP. 1061. 

6 See cases infra notes 7-9. 

7, See statutory provisions (usu- 
ally two thirds of appraised value). 

[a] Walidity of statute.—Delahay 
v. McConnell, 5 Ill. 156. 

8. Williams v. Waldo, 4 Ill. 264; 
Kline v. Camp, 49 Kan. 114, 30 P 
175; Pan-American Bank, etc., Co. v. 
Tallulah Cotton Oil Co., 150 La. 511, 


90 S 779. See Cintron v. Banco, 15 
Porto Rico 495 ~ (construction of 
statute). 

{a] If the property sells for two 


thirds of its appraised value, a cred- 
itor of the mortgagor cannot com- 


plain. Pan-American Bank, etc., Co. 
v. Tallulah Cotton Oil Co., 150 La. 
511, 90 S 779. 


9. Bryn Mawr Trust Co. v. Baldt, 
28 Pa. Dist. 475. 

Recovery of deficiency see 
§ 1974 et seq. 

10. Park v. Conley, 202 Fed. 415, 
120 CCA 477. 

11. See generally Judicial Sales 
§ 50. ; 


infra 


12. Johnson v. Baum, 158 Ark. 441, 
250 SW 354. 

[a] “A warranty of title does not 
accompany -a judicial sale, so it was 
not incumbent upon the commis- 
sioner to entertain and report a con- 
ditional bid of that character.” 
Johnson v. Baum, 158 Ark, 441, 446, 
250 SW 354. See generally Judicial 
Sales § 117. See also supra §§ 1446, 
1451; and infra §§ 1838, 1839. 

13. Generally see Judicial Sales 


§ 53. 

UD. S.—Investment Registry, 
Ltd. v. Chicago, etce., R. Co., 206 Fed. 
488 [aff 212 Fed. 594, 129 CCA 130]. 

Md.—Herman v. Mondawmin Bldg., 
ete., Co., 145 Md. 480, 125 A 814. 

i Mich.—Innes vy. Stewart, 36 Mich. 

85 

Nebr.—Goble v. O’Connor, 43 Nebr. 
49, 61 NW 1381; Aldrich v. ‘Lewis, 28 
Nebr. 502, 44 NW 735. 

J.—Morris vy. Woodward, 25 N. 
Ss Nig. 32: 

N. Y.—Atkins v. Judson, 33 App. 
Div. 42, 53 NYS 504, 

Oh.—Thompson v. McManama, 2 
‘Disn. 213, 13 Oh. Det. (Reprint) 131. 

S. C.—Ex p. Cooley, 69 S. C. 143, 
48 SE 92; Herndon vy. Gibson, 38 S. C. 
37, L SE 145, 37. AmSR 765, 20 
LRA 545; Hamilton v. Hamilton, 23 
S..C. Eq. 355, 46 AmD 58. 

Va.—Wood v. Hudson, 5 Munf. (19 
Va.) 423. 

See Cooper v. French, 52 Iowa 531, 
3 NW 538 (sufficiency of allegations 
of unfairness). 

15. Ritchie v. Judd; 137 Ill. 453, 
27 NE 682; Davis v. Citizens’ Bank, 
39 La. Ann. 523, 2S 401. 

16. U. S.—Investment Registry,®@ 
Ltd. v. Chicago, ete.,.R. Co., 206 Fed. 
488 [aff 212 Fed. 594, 129 CCA 130]; 
Kropholler v. St. Paul, SLO pe COs, 
2 Fed. 302, 1 McCrary 299, 

Cal.—Santa Marina v. Connolly, 79 
Gal. 517, 24. P 1098. 

Tll.—Garrett v. Moss, 20 Ill. 549. 

N. J.—Walker v. Montclair, GUC ous. 
Co., 30 N. J. Eq. 525. 


_ that the land shall 
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[§ 183514] c. Payment of Bid.17 
bidder at a mortgage foreclosure sale must make 
his payment in accordance with the terms of sale, 
paying the whole price immediately if the sale was 
strictly for cash,tS or paying down a part of it as 
earnest money, if the sale was partly on credit,!® 
and- furnishing bonds or such other security as the 
court requires for the deferred payments.?° 
The court may, in its 
discretion, allow a limited credit in the payment of 
the bid,?+ and, if no objection is made and no one 
is prejudiced thereby, the payment may be post- 
poned to the time the sale is confirmed.?? 


Deferment of payment. 


chaser is given and limited to a 


within which to examine the title,?* and the offi- 
cer’s agreement to hold the money until a good 
title is given will not invalidate the sale.?* 


N. Y.—Hopkins v. Ensign, 122 N. 


Y. 144, 25 NE 306, 9 LRA 731; De- 
lisi v. Ficarrotta, 76 Misc. 488, 135 
NYS 658. 
' Pa.—Huber vy. Crosland, 140 Pa. 
575, 21 A 404. 

Va.—Copelan v. Sohn, 75 W. 


W. 
Va. 83, 82 SE 1016. 

[a] Early rule modified.—‘‘The 
early rule of law condemned without 
discrimination all agreements be- 
tween persons not to bid at judicial 
or public sales. This rule has, how- 
ever, been modified, and it is now well 
settled in this state that, where such 
agreements are made for an honest 
purpose, and designed to protect the 
existing interests, they are valid. 
The question as to whether the 
agreement in such a case was en- 
tered.into with honest motives is for 
the: jury to determine.” Delisi v. 
Ficarrotta, 76 Misc. 488, 490, 135 
NYS 653 (referring to Phippen v. 
Stickney, 3 Metc. (Mass.) 384 as the 
leading authority on the subject). 

{b] . Combination for bidding.—An 
agreement between a _ senior and 
junior mortgagee apportioning the 
security and guaranteeing the 
amount of their bids at the fore- 
closure sales does not constitute 
fraud where the bidding is not re- 


stricted in any way and no injury 
to the mortgagor is shown. Gar- 
rett-v. Moss, 20 Ill. 549. 

17. Generally see Judicial Sales 
§§ 75-79. 

At sale under power see supra 


§ 14387 in 41 C. J. 

18. Davis v. Hess, 103 Mo. 31, 15 
SW 324. See Fienhold v. Babcock, 
275 Till. 282, 113 NE 962 (holding 
that the court properly required the 
bidder at a foreclosure sale under 
deeds of trust summarily to pay her 


bid if the master’s deed conveyed to 


her a good title). 

19. Sage v. Iowa Cent. R. Co., 99 
U. S. 334, 25 L. ed. 394; Cummings v. 
Hart, 4 Nebr. (Unoff.) 20, 98 NW 150. 

20. Cornwall v. Falls City Bank, 
92 Ky. 381, 18 SW 452, 13 KyL 606; 
Brown v. Lambeth, 2 La Ann. 822; 
Burthe v. Bernard, 1 Rob. (La.) 395; 
Cook v. Fultz, 18 Miss. 369. 

[a] A father, who adopted his 
son’s bid, signed the terms of sale 
and furnished checks to pay the re- 
quired part of the purchase money, 
thereby adopted the bid of his son 
and was responsible for the comple- 
tion of the contract of purchase. 
State Bank v. Wilchinsky, 128 App. 
Div. 485, 112 NYS 1002. 

21. Stoney v. Shultz, 10 S. C. Eq. 
465, 27 AmD 429. 

[a] Reason for rule.—‘‘The order 
be sold on a 
eredit of twelve months, as to three- 
fourths of the purchase money, is 
complained of as a violation of the 
obligation of contracts. This order 
is in conformity with the practice of 
the Court of Chancery, both in this 
country and England. In the Act of 
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The successful 


by the court.*° 
money.*? 


The pur- 
reasonable time 


valid lien,*? he 


1791, before referred to, authority is 
expressly given to the Law Courts 
to give time for the payment of the 
money due on the mortgage, and a 
credit on the sales. It is fourided, as 
I understand it, upon the principle 
of Equity, that the mortgagor has a 
right to redeem, at any time,,until he 
is bound by the presumption arising 
from lapse of time, according to the 
construction of the contract, he has 
the right to redeem at an indefinite 
period, and it follows necessarily, 
that a sale on a limited credit is no 
violation of the obligation of that 
contract. I think also that it might 
be justified on the footing of a lex 
fori, for its use is universal, and co- 
existent with the Courts of Chancery 
over mortgages.’ Stoney v. Shultz, 
10 S. C. Ea. 465, 500, 27 AmD 429. 
See also supra §§ 1751, 1831. 

22. Strother v. Wilkinson, 108 Okl. 
Diise2zes Me GL oe 

23. Roussell v. Hughes, 159 La. 
864, 106 S 332; Miller v. Goodwin, 113 
S. C. 365, 101 SE 834; Virginia-Caro- 
lina Chemical: Co. v. McLucas, 87 S. 
C. 350, 69 SE 670; Hildreth v. Turner, 
89 Va. 858, 17 SE 471 (fifty-six days 


ample). 
: 24. Bacchus v. Moreau, 4 La. Ann. 
13. : 

25. Kingsley v. Svoboda, 2 Nebr. 


(Unoff.) 234, 96 NW 518. 
ae See generally Judicial 

76 

27. Pursley v. Forth, 82 Ill. 
Cazet v. Hubbell, 36 N. YS, 
Transcr. A. 333 

23. See cases infra this note. 

[a] Held equivalent.—(1) The ac- 
ceptance of a check in lieu of money 
is not such an irregularity as will 
vitiate the sale where it is shown 
that the check was afterward paid or 
would have been paid if presented. 
McConneaughey v. Bogardus, 106 Ill. 
321; Jacobs v. Turpin, 83 Ill. 424; 
Sheldon v. Pruessner, 52 Kan. 593, 35 
P 204; Leslie v. Saratoga Brewing 
Co., 59 App. Div. 400, 69 NYS 581. 
(2) Where the debt secured by a 
mortgage is represented by a series 
of bonds, as in the case of the usual 
corporation mortgage, it is customary 
for the court to order that, if the 
property is bought by one or more 
bondholders, the price may be paid 
in the bonds, and such a payment is 
equivalent to payment in lawful 
money. Moran v. Hagerman, 64 Fed. 
499, 12 CCA 239; Warmers’ L. (& 'T. 
Co. v. Bankers’, etc., Tel. Co., 119 N. 
Y. 15, 23 NE 173; Holland Trust Co. 
vy. Thomson-Houston Flectric C€o., 9 
App. Div. 478, 41 NYS 457 [aff 153 
N. Y. 645 mem, 47 NE 1108 mem]. 
(3) But bonds should not be received 
in payment of the bid except for 
such proportion of the bid as the 
purchaser, on a distribution of the 
purchase money, will be entitled to 
receive out of the purchase price on 
account of the bonds held by him 
and tendered in payment; and the 


Sales 
327; 
ice 


’ 


[§ 183514 


Presumption of payment arises from the officer’s 
return of sale.?® 

How payment is made.”° 
payment must be made in money*’-or its equiva- 
lent, and to the full amount of the bid,?® except to 
the extent that the bidder may be relieved therefrom 


On a sale for cash, the 


Where the mortgagee himself be- 


comes the purchaser, he may receive credit for the 
amount of his claim and pay only the surplus in 
And where a first mortgagee purchases 
at the foreclosure sale under a second mortgage, 
he may retain the amount of the first mortgage in 
satisfaction pro tanto of his bid.** And it has been 
held that the purchaser may retain the surplus’ over 
the amount of the mortgage foreclosed for the pur- 
pose of applying it on an elder mortgage or other 


being under obligation to do so 


right to pay a bid in bonds should 
not be limited to any particular 
bondholder, but should be extended to 
all bondholders on the same terms. 
American Waterworks Co. v. Farm- 


ers’ L. & T. Co., 73 Fed. 956, 20 CCA 
133. , 
[b] Not equivalent.—(1) The pur- 


chaser cannot give, in payment of his 
bid, obligations of the mortgage 
creditor, especially where it is 
shown that the latter is insolvent. 
Felps _v. Clinton, etc., R. Co., 10 Rob. 
(la.) 89. (2) Nor can he give a 
claim which he himself holds against 
the property in part payment of his 
bid in the absence of agreement of 
all the parties interested that he may 
do so. Mt. Pleasant First Nat. Bank 
v. Conger, 37 Iowa 474. (3) The ten- 
der of a note executed by the person 
entitled to the proceeds of the sale 
is not a compliance with the terms 
of a sale for cash. Pursley v. Forth, 
82 Ill. 327; Cazet v. Hubbell, 36 N. Y. 
Grudn o> Transer. Aw 333 

29. Macomb v. Wilkinson, 83 
Mich. 486, 47 NW 336; Cazet v. Hub- 


bell, 36 N. Yo 67%, 3) \Lraniscrsieas 
333. 
[a] Deduction of attorney’s fees. 


—The purchaser cannot have a re- 
duction of the price on account of 
illegal attorney’s fees included in the 
sum for which the property was sold. 
Macomb v. Wilkinson, 83 Mich. 486, 
47 NW _ 336. 


ovine Buchoz v. Walker, 19 Mich. 
[al Fraudulent competition. — 


Where the mortgagee was induced to 
bid in the property at a sum exceed- 
ing the amount of the decree and 
greater than its value, by a fraudu- 
lent competition among the parties, 
it was held proper for the court to 
relieve him to the amount of the bid 
over the amount due on the decree. 
Buchoz v. Walker, 19 Mich. 224. 

31. Ill—Slack v. Cooper, 121 Ill. 
a 485 [aff 219 Ill.’ 138, 76 NE 
ae eh v. Ferguson, 69 Ind. 

Mo.—Briant v. Jackson, 99 Mo, 585, 
13 SW 91 

Nebr.—Lockwood v. Cook, 58 Nebr. 
302, 78 NW 624; Guthrie v. Guthrie, 
4 Nebr. (Unoft.) 365, 935 NW. “kote 
MacLagan vy. Witte, 1 Nebr. (Unoft.) 
438, 96 NW 490 

Oh. —Beckman v. Emenry- ThomD a 
Mach. ete; ‘Co. /9NOnetA ts 27 

Pa. —_Thomas’ v. Jarden, ST Pa. 331. 

Ont.—McMaster v. Kempshall, 1 
Ch. Chamb. 329. 

[a] Rule applied in an action by 
the administratrix of the mortgagor 
against the mortgagee to recover the 
Surplus after deducting note, taxes, 
and insurance charges from his bid. 
Rutherford v. Sample, 186 Mo. A. 469, 
171 SW 578 
encal Mentz vy. Train, 35 Te. Ann. 

33. Cowes v. Raguet, 14 Oh. 38. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


in some states.°* And where the purchaser is en- 
titled to a repayment of’ the entire surplus, he may 
have a conveyance without paying to the sheriff 
the amount of his bid to the extent of the surplus.*® 
The purchaser must pay interest on 
all deferred payments from the day of sale to the 
day of settlement,** regardless of when he takes 
possession ;°& and his obligation to do so is not 
_ affected by any subsequent proceedings in the case 
_-which do not have the effect of staying the execu- 
If the title proves de- 


Interest.*° 


tion of the court’s order.*® 
fective, the purchaser is relieved 


to pay interest,*° and if the defective title is after- 
ward cured, interest does not begin to run until the 
title is perfected and an offer of a good title is 
In some states, the purchaser may elect 
to forego rents and profits, and he will relieve him- 
self thereby from any obligation to pay interest, 
in the absence of evidence of responsibility on his 


made.#t 


part for delay in closing title.*? 


[§ 1836] d. Failure To Comply with Bid‘*—(1) 
In General. The bid, after it has once been accepted, 
cannot, as a rule, be withdrawn,** except under cir- 


34. Citizens’ Bank v. Webre, 44 
iar Ann. 334, 10.9 7283. Morris. Vv. 
Gaing 39) \lua., Ann: 712,. 10S 797, 208 
ae Cummings vy. Erwin,.15 La. Ann. 


3 Segall v. Soifer, 29 Pa. Dist. 
9. 
sas See generally Judicial Sales 


(i 
s7. Raith v. New Baltimore Bld¢g., 
etc., Assoc., 140 Md. 542, 118 A 67. 

38. Contimental Ins. Co. v. Reeve, 
149 App. Div. 835, 134 NYS 78. 

39. Raith v. New Baltimore Bldg., 
etc., Assoc., 140 Md. 542, 118 A 67. 

[a] Appeal by mortgagee.—An 
appeal by a mortgagee without giv- 
ing bond does not suspend the opera- 
tion of the court decree, and the pur- 
chaser’s liability for interest on de- 
ferred payments continues up to final 
settlement unaffected thereby. .Raith 
v. New Baltimore Bldg., etc., Assoc., 
140 Md. 542, 118 A 67. 

40. Virginia-Carolina Chemical Co. 
v. McLucas, 87 S. C. 350, 69 SE 670. 


41. Merchants’ Bank v. Thomson, 
DOING GY on Te j 

42. Grabfelder v. Tallman, 36 
Misc. 247, 73 NYS 282. 


43. Generally see Judicial Sales 


At sale under power see supra §§ 
1439 in 41 C. J. 
Dils,2v. Jasper, 33 “Ill, 2625 
Miller v. Miller, 48 Mich. 311, 12 NW 
209; Cole v. Canton Min. Co., 59 Utah 

140, 202 P 830. 

{a] Invalidating sale-—Where the 
accepted bid had been withdrawn and 
the property again advertised for 
sale, a delivery of a deed to the bid- 
der at the first sale in advance of the 
postponed sale could not operate as 
a valid sale. Miller v. Miller, 48 
Mich. 311, 12 NW 209. 

[b] Sale consummated by bid.— 
Where parcels of land covered by a 
mortgage were sold: separately and 
were all bid in by the mortgagee, the 
mortgagee’s demand for a resale en 
masse was not tantamount to a with- 
drawal of his bid. Cole v. Canton 
Min. Co., 59 Utah 140, 202 P 830. 

45. Continental Ins. Co. v. Reeve, 
135 App. Div. 737, 119 NYS 901 [reh 
den 136 App. Div. 920 mem, 120 NYS 
1119 mem (app dism 198 N. Y. 595 
mem, 92 NE 1081 mem)]. ; 

{a] Mistake of fact.—Where a bid 
by the mortgagee was based upon an 
agreement between the mortgagor 
and mortgagee that it should be for 
the amount of the debt, taxes, etc., 
but where it was made for a larger 
amount than it would have been if 
both had not been mistaken as to the 


[42 C. J.—14] 
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eral. 


from obligation 


mortgagor.°? 


Defects in foreclosure proceedings.*? 
chaser may refuse to comply with his bid where 
there were such fatal defects in the proceedings in 
the foreclosure suit as would lay the judgment open 


[42 C.J.] 209 


cumstances that would justify the rescission or 
reformation of an ordinary contract,*® although the 
officer for reasons which appear good and satisfac- 
tory to him may authorize a withdrawal of the 
bid*® and reséll the property.** 

[§ 1837] (2) Grounds for Refusal**—(a) In Gen- 
The bidder is justified in refusing to pay his 
money and complete the purchase if the mortgage 
in suit was invalid, so that no sale could lawfully 
be made under it,*? but where the validity of the 
mortgage has already been judicially established in 
other proceedings, the purchaser cannot refuse to 
comply with his bid on this ground;°° nor can he 
refuse on grounds that are merely personal to the 


The pur- 


to collateral impeachment or vacation,®* as, for ex- 


amount due, the bid cannot be with- 
drawn where there is a junior mort- 
gagee who has an interest in the sur- 
plus proceeds and who is therefore to 
be regarded as a party to the bid, but 
who was not a party to the agree- 
ment under which the bid was made 
and not chargeable with the mistake 
of the other parties, the mistake 
therefore not being mutual justify- 
ing a rescission of the contract. 
Continental Ins... Co. ‘v;; Reeve, 135 
App. Div. 737, 119 NYS 901 [reh den 
136 App. Div. 920 mem, 120 NYS 
1119 mem (app dism 198 N. Y. 595 
mem, 92 NE 1081 mem)]. Mistake 
generally. see infra § 1840. 

46. State Bank v. Brown, 
Iowa 665, 105 NW 49. ‘ 

[a] Bule applied in case of a bid 
by mortgagee’s attorney, based on a 
mistake of fact as to amount due on 
the mortgage. Deep River State 
Bank v. Brown, 128 Iowa 665, 105 
NW 49. 

47. Deep River State Bank v. 
Brown, supra. 

Resale see infra § 1841. 

48. Generally see Judicial Sales §§ 
137-146. 

49. See cases infra this note. 

[a] Mortgage not under seal.— 
Springfield Five Cents Sav. Bank v. 
South’ Cong. Soc., 127 Mass. 516. 

[b] Mortgage not executed by 
mortgagor’s wife.—PHly.v. Perrine, 2 
IN; yd EG 32165 
Defects in title see,infra § 1838. 

re 


128 


50. Lyon v. Lyon, 67 N. 250; 
Darvin v. Hatfield, 6 N. Y. Super. 
468. 

Bona fide purchaser see infra 
§ 1838. 

51. Smith v. Logan, 21. La. ‘Ann: 
Byars 

52. See generally Judicial Sales 
§ 138. 

53. Cal.—Bogegs v. Fowler, 16 Cal. 


559, 76 AmD 561. 

Ill:—Thrift v. Frittz, 7 Il. 
Ky.—Montz v. Schwabacher, 
Ky. 256, 88 SW 569, 26 KyL 1214. 
N. J.—McCahill v. U. S. Equitable 

L. Assur; Soc.,. 26, NJ. Bq. 531. 

N. Y¥.—Lyon v. Lyon, 67 N.. Y. 250; 
Stuyvesant v. Weil, 41 App. Div. 551, 
58 NYS 697 [rev on other grounds 
L167 N.Y. “421,60 NEY 738)" 53 DRA 
562]; Griffin v. Baust, 26 App. Div. 
553, 50 NYS 905; Welsh v. Schoen, 59 
Hun 356, 13 NYS 71; Knight v. Mo- 
loney, 4 Hun 33; Hutchinson v. Wall, 
56 N. Y¥. Super. 104, 4 NYS 717. 

Pa.—Miller’s Case, 14 Pa. Co. 479. 

Wis.—Atkinson v. Richardson, 14 
Wis. 157. 

_Eng.—Ex p. Sidebotham, 4 Deac. 


A. 55. 
amily) 


ample, want of jurisdiction®* or necessary parties.°° 
[§ 1838] (b) Defects in, or Failure of, Title.°° 
If no steps are taken to remedy the defect®? a sub- 


& C. 698. 

54. Boggs v. Fowler, 16 Cal. 559, 
76 AmD 561; Gaskin v. Meek, 42 N. Y. 
186, 6 AbbPrNS 312; Empire City 
Sav. Bank v. Silleck, 98 App. Div. 139, 
90 NYS 561; O’Connor v. Felix, 87 
Hun 179, 38 NYS 1074 [aff 147 N. Y. 
614, 42 NE 269]; Bixby v. Smith, 3 
Hun (Nos Y.) 60,49 ‘AowPr +502%5 
Thomps. & C. 279; Darvin v. Hatfield, 
6 N. Y. Super. 468; Atkinson y. Rich- 
ardson, 14 Wis. 157. 

55. Hayes v. Stiger, 29 N. J. Eq. 
196; Dodd v. Neilson, 90 N. Y. 243; 
Verdin’ ve ‘Slocum, "71." IN. “Yn “345% 
Koechl v. Gate Dev. Co., 149 App. 
Div. 239,°1383 NYS 763 [aff 205 N. Y¥. 
591 mem, 98 NE 1106 mem]; Empire 
City Sav. Bank v. Silleck, 98 App. 
Div. 139, 90 NYS 561 [aff 180 N. Y. 
541 mem, 73 NE 1123 mem]; Hecker 
v. Sexton, 43 Hun 5938, 6 NYSt 677; 
Moran v. Conoma, 59 N. Y. Super. 
101, 13'°NYS 625 {aff 128 N. Y. 591 
mem, 28 NE 251 mem]; Ely v. Mat- 
thews, 58 Misc. 365, 110 NYS 1102; 
Phillips v. Wilcox, 12 Misc. 382, 33 
NYS 561; Ex p. Sidebotham, 4 Deace. 
& C.° 693: 

[a] Delay in mailing summons.— 
A purchaser may be relieved of his 
purchase where the mailing of the 
copy of the summons in the foreclo- 
sure proceedings to a _ nonresident 
judgment. creditor was unduly de- 


layed. Back v. Crussell, 2 AbbPr 
(N. Y.) 386. 
[b] Second mortgagee.—(1) A 


purchaser may refuse to comply with 
his bid on the ground that the second 
mortgagee was not made a party or 
served with process in the foreclo- 
sure proceedings. Empire City Sav. 
Bank v. Silleck, 98 App. Div. 139, 90 
NYS 561 [aff 180 N. Y. 541 mem, 73 
NE 1123 mem]. (2) Failure to join 
the permanent receivers of a cor- 
poration holding a junior mortgage 
as defendants renders the title so 
defective that the purchaser should 
not be compelled to accept it. Ely 
v. Matthews, 58 Misc. 365, 110 NYS 


1102. » 
Agas Generally see Judicial Sales 
142, 
57, Lauder v. Meserole, 148 App. 


Dive 39) A385 133) IN YS: 840: 

“Yet, notwithstanding that the 
court had jurisdiction of the person 
of the defendants and of the subject- 
matter of the action, and that the de- 
fect affecting the judgment is not 
sufficient to render its judgment void, 
if such defect will render the judg- 
ment voidable at the election of the 
party aggrieved, a purchaser at a 
sale held under the judgment should 


210 [42 0.3.] 


stantial defect 


execution and tender of further 
wise,°? or where 


not be forced to take title. Even if 
the defect be curable in the action 
itself, the plaintiff cannot cast upon 
the purchaser the burden of taking 
the necessary steps to make the 
cure.” Lauder v. Meserole, supra. 
58. Darrin v. Hatfield, Seld. 388 
[rev 6 N. Y. Super. 468]; Lauder v. 
Meserole, 148 App. Div. 739, 1833 NYS 
340; and cases infra this section, 


59. Darrin v. Hatfield, Seld. 38 
[rev 6 N. Y. Super. 468]. 
[a] Curtesy not cut off.—The pur- 


chaser sought to be relieved of his 
bid on the ground of defective title 
but the only specific defect pointed 
out was that no notice of the pen- 
dency of the suit had been filed. The 
purchaser was relieved from his bid 
on the ground that the father of in- 
fant plaintiffs had an interest in the 
mortgaged premises as tenant by the 
curtesy which had not been cut off 
by the sale. Darrin v. Hatfield, Seld. 
38 [rev 6 N. Y. Super. 468]. 

60. Downes v. Wenninger, 207 N. 
Y. 286, 100 NE 814; Riggs v. Pursell, 
66 N. Y. 193; Gold v. Calderazzo, 100 
Mise. 598, 166 NYS 928; Ebert v. Han- 
neman, 69 Misc. 223, 125 NYS 237 
[aff 142 App. Div. 896, 126 NYS 
1127]; Kitching v. Shear, 26 Misc. 
436, 57 NYS 464. 

[a] Boundaries.—Obvious inaccu- 
racy in describing boundary in mort- 
‘gage, complaint, and judgment as 
running southwesterly and deflect- 


ing to the left, where, in order to 
deflect to the left, it must run 
southeasterly, is not such a defect 


as justified the purchaser in declin- 
ing to accept title. Downes v. Wen- 
ninger, 207 N. Y. 286, 100 NE 814, 

[b] Description of premises.—Ab- 
bott v. Curran, 98 N. Y. 665 mem. 

{c] Am encroachment (1) of one- 
half inch for a distance of about 
forty feet consisting of a three-story 
brick wall of the building of the ad- 
joining property will not release the 
purchaser at foreclosure sale. Gold 
v. Calderazzo, 100 Misc. 598, 166 NYS 
928. (2) A bay window on a corner 
house encroaching two.and one-half 
feet over the building line of the 
street, it being within the stoop line, 
is not ground for relieving a pur- 
chaser from his bid, it not being 
possible that any adjoining owner 
can be damaged thereby, the city 
having acquiesced im the constructjon 
for fifteen years, and recently issued 
a permit therefor, and the possibility 
of the owner being compelled to re- 
move it being so remote and improb- 
able that the principle of de minimis 
applies. Hbert v. Hanneman, 69 
Misc, 228, 125 NYS 237 [aff 142 App. 
Div. 896, 126 NYS 1127]. 

61. March v. Marasco, 165 App. 
Div. 348, 150 NYS 792; Moir v. Flood, 
66 App. Div. 544, 78 NYS 3864; Von 
Hatten v. Scholl, 1 App. Div. 32, 36 
NYS 771; Grady v. Ward, 20 Barb. 
(N. Y.) 5438; Ebert v. Hanneman, 69 
Misc. 228, 125 NYS 237 [aff 142 App. 
Div. 896 mem, 126 NYS 1127 mem]. 

[a] Unpaid taxes.—A purchaser 
at foreclosure sale will not be re- 
lieved of his purchase because taxes 
and interest on a mortgage, which 


in the title will justify a bidder in 
refusing to comply with his bid;5* and he is not 
confined to the speeifie defect pointed out in his 
petition, but he has a right to avail himself of any 
defect of title which the papers dtsclose.°® 
a bidder is not justified in refusing to comply with 
his bid where the defect is of an unsubstantial char- 
acter,°° or where it is of such a nature 
be remedied and is remedied after the sale, by the 
assurances or other- 
it has been cured by the 
of the mortgagor and his predecessors for a sutfli- 
cient length of time to give good title.®? 
Caveat emptor; bona fide purchaser. 
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But 
doubt, 


that it can 
possession 


Recognizing 
under the terms of sale are not for 
him to pay, are unpaid, as the amount 
thereof may be deducted from the 
purchase price. Ebert v. Hanneman, 
69 Misc. 223, 125 NYS 237 laff 142 
App. Div. 896 mem, 126 NYS 1127 


mem]. 

{b] Unsatisfied judgments, con- 
stituting a lien on the mortgaged 
property, are not ground for relieving 
the purchaser from his bid where 
there was an offer to allow the re- 
tention or deposit of a sum sufficient 
to discharge the judgments. March 
v. Marasco, 165 App. Div. 348, 150 
NYS 792. 

Right to confirmatory deeds or 
other assurances see infra § 1916. 

62. O’Sullivan v. Buckner, 107 Md. 
33, 68 A 356 (error in description). 
ae See Judicial Sales § 118 note 

64. La.—Neuhauser y. Barthe, 110 
La. 825, 34 S 793. 

Mda.—O’Sullivan vy. Buckner, 107 
Md. 38, 68 A 356 (recognizing rule). 

N. J.—Oakley v. Shaw, (Ch.) 69 A 
462 (recognizing rule). 

N. —Downes v. Wenninger, 207 
INA NG 286, 100 NE 814; Timmermann 
v. Cohn, 204 N. Y. 614, 97 NE 539; 
Scripture v. Morris, 159 UNi pede 534. 
53 NE 11382;\Dodd v. Neilson, 90 N. 
Y. 243; March v. Marasco, 165 App. 
Div. 348, 150 NYS 792; Ridley v. 
Walter, 153 App. Div. 65, 137 NYS 
1050; Lauder v. Meserole, 148 App. 
Div. +739, 133° NYS: 340.5 3) NY Civ. 
ProcNS 140; Builders’ Mortg. Co. v. 
Berkowitz, 134 App. Div. 136, 118 
NYS 804 [aff 142 App. Div. 57, 126 
NYS 464 (aff 201 N. Y. 596 mem, 95 
NE 1124 mem)]; Dana v. Jones, 91 
App. Div. 496, 86 NYS 1000; Mason 
v. Scott, 50 App. Div. 4638, 64 NYS 
68; College Point Sav. Bank v. Voll- 
mer, 44 App. Div. 619, 60 NYS 389 
[aff 161 N. Y. 626 mem, 55 NE 1094 
mem]; Barleycorn vy. Woolley, 109 
Mise, 224, 179 NYS 518; Luker v. 
Fitzer, 107 Misc. 308, 177. NYS 559; 
Lincoln Sav. Bank v. Schneider, 105 
Mise. 530, 174 NYS 529; Bly v. Mat- 
hews, 58 Misc. 365, 110 NYS 1102; 
Goebel v. Iffla, 10 NYSt 726 [rev on 
other grounds 48 Hun 21 (aff 111 
INA Ye TON SPENT OCU) pe iO ti esi. 
Sheil, 15 AbbPrNS 81; Peo. vy. Knick- 
erbocker L. Ins. Co., 66 HowPr 115. 

S. C.—Virginia-Carolina Chemical 
Co. v. McLucas, 87 S. C. 350, 69 SE 
(recognizing rule). 

[a] Rule applied: (1) Where a 
person not a party to the suit hada 
claim which clouded the title. Ar- 
gall_v. Raynor, 20 Hun (N. Y.) 267. 
(2) Where there was an outstanding 
dower interest. Dana v. Jones, 91 
App. Div. 496, 86 NYS 1000; Moir v. 
Flood, 66 App, Div. 544, 73 NYS 364. 
(3) Where: the title depended on 
questions ‘of fact which must be 
preved by parol evidence. Huber v. 

Case, 93 App. Div. 479, 87 NYS 668. 

bd] An encroachment (1) on the 
premises which makes the title un- 
marketable relieves the purchaser 
from obligation to complete his pur- 
chase, even though the advertisement 
of sale describes the property to be 
sold as “subject to any state of 


the frequent nonapplicability of the rule of caveat 
emptor to sales under orders or decrees in equity 
elsewhere diseussed,®? in many eases it has been held 
that a bona fide purchaser at a foreclosure sale is 
entitled to a marketable title free from reasonable 
and if the title offered to him is of such 
doubtful validity that it does not answer this de- 
seription, he eannot be compelled to accept it;** 
and a doubt as to the validity of the title makes 
it unmarketable within the meaning of the rule re- 
gardless of the probability or improbability of its 
ever being attacked, it being necessary for the 
purchaser to establish such doubt by competent 
proof before he ean be relieved from his contract.® 


facts shown by an accurate survey.” 
Ely v. Mathews, 58 Misc. 365, 110 
NYS 1102. (2) But it has been held 
in a case not referring to market- 
ability of title that, where the prop- 
erty was taken subject to any state 
of facts which an accurate survey 
thereof might show, existing en- 
croachments were not a valid objec- 
tion to title. March v. Marasco, 165 
App. Div. 348, , 150 “UN YS? 792. .iG@ae 
Where description in deed on fore- 
closure, following that of mortgage, 
is presumably erroneous, in that the 
first course produces a divergence, 
which, continued to end of that 
course, carries the easterly line 
nearly four feet east of the point 
where it should be, and the survey 
shows that buildings standing on the 
lot adjoining the property on the 
east encroach substantially thereon, 
a motion to compel the purchaser to 
take title will be denied. Lincoln 
Sav. Bank v. Schneider, 105 Misc. 530, 
174 NYS 529. 

[c] Where the heirs of deceased 
mortgagor (1) who was the beneficial 
owner of the premises were not 
joined as parties to the foreclosure 
proceedings, the purchaser at the 
foreclosure sale should not be com- 
pelled to complete his purchase. 
Dodd v. Neilson, 90 N. Y. 243. (2) 
Where the record contains no evi- 


dence as to who the heirs of a de- 


ceased mortgagor were or that those 
mentioned were all that there were, 
the purchaser at the foreclosure sale 
is not under obligation to complete 
his purchase. Mason v. Scott, 50 
ADP. Div. 468, 64 NYS 68. 

¥. 614, 97 NE 589; Ridley v. Walter, 
153 App. Div: 65, 137 NYS 10505 
Koechl v. Gate Dev. Co., 149 App. 
Div. 239, 183 NYS 763 [aff 205 N.°¥. 
591 mem, 98 NE 1106 mem]; College 
Point Sav. Bank y. Vollmer, 44 App. 
Div. 619; 60° NYS 1339. [att 160 Nie 
ae py 55 NE 1094 mem]. 

a 
that the facts do not appear posi- 
tively, but there is clearly enough of 
the claim of the Greenwich Company 
to make it fairly certain that the 
title to the premises will be brought 
into question in some kind of an ac- 
tion, and it would be a hardship to 
the purchaser, who was compelled to 
purchase:to protect the lien on the 
second mortgage, to compel him to 
stand the expense and annoyance of 
a lawsuit.’”’ Koechl v. Gate Dev. Co., 
149 App. Div. 239, 241, 183 NYS 763 
[aff 205 N. Y. 591 mem, 98 NE 1106 
mem]. 

{[b] Adverse possession.—Where 
the proof of actual occupation to 
Support the claim of adverse posses- 
sion upon which the title to the pur- 
chaser is based is: very slight and 
unconvincing, the purchaser will not 
be compelled to carry out his pur- 
chase. College Point Sav, Bank v. 
Vollmer, 44 App. Div. 619, 60 NYS 
389 [aft 161 N. Y. 626 mem, 55 NE 
1094 mem]. 

66. Gottschalk Co. v. Samuelson, 
128 Md. 541, 97 A 1003; Foy v. Mc- 
Garry, 160 "App. Div. 329, 144 NYS 


: i ae dA EE 8A 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Timmermann v. Cohn, 204 N. 


Reason for rule.—''It is true 


~§§ 1838-1839} 


A prior adjudication confirming the title in a suit 
to which the purchaser was not a party, while not 
binding upon him, may have the effect of removing 
all reasonable doubt as to its validity and, on this 


ground, defeats his objections to 
the sale.®* 


causes of invalidity.®® 


time to examine into his title.7° 


statute.“ 
[§ 1839] (c) Eneumbrances.?2 


The rule®* applies, however, only when 
the purchaser had no knowledge of the defects or 
Nor is a constructive knowl- 
edge from the record in itself sufficient to deprive 
the purchaser of its protection where he made his 
bid in reliance on the rule allowing him a reasonable 
On the other hand 
if the purchaser has actual knowledge of the defects 
he cannot claim to be relieved from his bid on the 
ground that notice of the encumbrances or other de- 
fects was not given in the manner provided by 


In the absence of 
knowledge or notice on the part of a bidder he may 
‘be relieved from his bid if there are encumbrances 
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confir mation of 


interest.78 
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sale,”* or if the property is burdened with servi- 
tudes or covenants or restrictions respecting its use, 
which lessen its value,’* the rule being otherwise 
where the covenants add to the value of the prop- 
erty, or where, at least, there is)mo evidence that 
the value is lessened thereby.” 
encumbrance will not justify the court in relieving 
a bidder from his bid where there is an offer to 
allow the retention or deposit of a sum sufficient 
to discharge the encumbranee, in the absence of any 
suggestion of difficulty in obtaining the discharge.”® 
The purchaser must establish the existence of the 
encumbrance by sufficient evidence.’” 

Arrears in rent do not constitute an encumbrance 
in the ease of a foreclosure sale of a leasehold 


The existence of an 


Lis pendens does not constitute an che daaleehere 


upon the property not eut off by the foreclosure 


1075; Title Guarantee, ete., Co. v. 
Fallon, 101 App. Div. 187, 91 NYS 
497; Dana v. Jones, 91 App. Div. 496, 
86 NYS 1000; Platt v. Finck, 60 App. 
Div. 312, 70 NYS 74; Parkinson v. 
Jacobson, 18 Hun (N. Y.) 353. 

“Courts do not in cases like the one 
before us undertake to pronounce 
with certainty that the title is either 
good or bad, but whether it is free 
from reasonable doubt. The doubt 
must be a rational one, and such as 
would induce a prudent man to hesi- 
tate about taking the title.’ Gotts- 
chalk Co. v. Samuelson, 128 Md. 541, 
547, 97 A 1003. 

[a] Evidence insufficient to raise 
a reasonable doubt as to: (1) An al- 
leged encroachment. Gottschalk Co. 
v. Samuelson, 128 Md. 541, 97 A 
1003. (2) Defect of title. Goebel v. 
diila, Al1*N; Y. 170, 18 NE 649. »See 
Fryer v. Rockefeller, 63 N. Y. 268 
(proof of a defective acknowledg- 
ment barring a deed from record as 
not being sufficient proof of defec- 
tive title). 

67. Emmert v. Middlekauff, 118 
Md. 399, 84 A 540. 

* 68. See supra text and notes 64— 
67. 

69. O’Sullivan v. Buckner, 107 
Md... 33,;,68 A 356; Stephens | v. 
Humphryes, 141 N. Y. 586, 36 NE 
739; Van Rensselaer v. Bull, 133 N. 
Yi. 625, 30 NE 1147; Cromwell v. 
Hull, 97 N. Y. 209; Riggs vy. Pursell, 
66 N. Ven Loos Fryer Vv. Rockefeller, 
63)N= EY. 268: People’s Trust Co. v. 
Tonkonogy, 144 App. Div. 333, 128 
NYS 1055, 1058; Dunlop v. Mulry, 85 
App. Div. 498, 83 NYS 477, 1104; 
German-American Real Est. Title 
Guarantee Co. v. Meyers, 32 App. 
Div. 41, 52 NYS 449; Graham _v. 
Bleakie, 2 Daly (N..Y.), 55., See 
Oakley v. Shaw, (N. J. Ch.) 69 A 
462 (under statute). 

“The appellant, however, asserts a 
further ground of relief from the 
Sale herein arising from the alleged 
fact that it is not a purchaser in 
good faith without notice, and hence 
cannot take a marketable title under 
> this sale.:... This plea is quite re- 
‘markable, but it should fall upon 
deaf ears. Courts are not to be 
trifled with in this manner, else they 
might as well give up judicial sales 
altogether.” People’s Trust Co. v. 
Tonkonogy, supra. 

[a] Knowledge of agent.—O’Sulli- 
van v. Buckner, 107 Md. 33, 68 A 356. 

[b] Knowledge of president.—A 
corporation purchasing premises at a 
mortgage foreclosure sale may not 
avoid the sale by showing that its 
president, who was a party defendant 
and who was the original mortgagee 
in a second mortgage, procured the 
corporation to bid at the sale _ to 
protect himself from personal lia- 


bility for a deficiency judgment, al- 
though he knew that he had assigned 
his mortgage, and that the person 
who owned it under the assignment 
was not a party to the action. Peo- 
ple’s Trust Co. v. Tonkonogy, 144 
App. Div. 333, 128 NYS 1055. 

Title of bona fide purchaser see 
infra §§ 1915, 1915%. 

70. Virginia-Carolina Chemical Co. 
v. McLucas, 87 S. C. 350, 69 SE 670. 

[a] Reason for rule.—‘Reason- 
able time is always given for the 
examination of titles. ... Such being 
the rule, we do not well see how 
purchasers at equity sales should be 
denied relief for defect of title, on 
the mere ground that they are bound, 
by constructive notice of such de- 
fect, unless it be that relief is never 
to be afforded for defect of title, 
which a full examination of records 
would disclose, which would, for 
most practical purposes, be a denial 
of relief for defective title. If one 
has actual notice of the defect in 
the title, or has before his bid dis- 
covered such defect by an examina- 
tion of the records, there would be 
good grounds for denying him any 
relief; but if he has no actual no- 
tice, and bids in reliance on the rule 
allowing him a reasonable time to 
examine into his title, he ought not 
to be denied relief, merely because 
he had constructive notice of the 
records, at the time of his bid.” 
Virginia-Carolina Chemical Co. v. 
McLucas, 87 S. C. 350, 357, 358, 69 SE 
670 [quot People’s Bank v. Bramlett, 
58 S.C. 477, 36° SE 912,°79 AmSR 


855]. 

71. Oakley, ww. Shaw, CN: J. 'Ch.) 
69 A 462. 

[a] Reason for rule.—‘‘What is 


aimed at by this statute is notice, 
and, independently of the statute, it 
seems to me that one who has notice 
of the condition of the title cannot 
object that he did not obtain that 
notice in the manner and form pre- 
scribed by the statute. In other 
words, he cannot be relieved if he 
has notice. The statute is entirely 
remedial, and should not be extended 
to one whose claim to the remedy is 
without equity.” pee v. Shaw, 
(N. J. Ch.) 69 A 462, 464 

72. Generally see Judicial Sales 
§ 139. See also infra §§ 1899-1906. 
73. Md.—Baltimore Trust Co. v. 
Canton Corn Products Co., 140 Md. 
557, 118 A 139; Heuisler v. Nickum, 
38 Md. 270; Hunting v. Walter, 33 


Md. 60. 
Mich.—Ledyard v. Phillips, 32 
Castetter, 45 


Mich. 13. 
Nebr.—Hooper _ v. 
638% NW, 185, Norton, “v. 
35 Nebr. 466, 


Nebr. 67, 

Nebraska L. & T. Co., 

53 NW 481, 37 AmSR 441,18 LRA 88. 
N. Y.—Downes vy. Wenninger, 207 


upon a title within the meaning of this rule, and 
does not, of itself, furnish any ground why a bidder 
should not be compelled to complete his purchase.’° 


N. Y. 286, 100 NE 814; Empire City 
Sav. Bank v. Silleck, 180 N. Y. 541, 
73 NE 1123; Wronkow v. Oakley, 133 
N. Y. 505, 31 NE 521, 28 AmSR 661, 
16 LRA 209; Dodd v. Neilson, 90 N. 


Y. 243; Scheidt v. Supreme Wood- 
working Co.,. Inc.,; 208 NYS 394; 
Lawrence v. Cornell, 4 Johns. Ch. 


542. See Andrews v. O’Mahoney, 1 
arty. 750 [aff 112 N. Y.. 567, 20 NE 

S. C.—Calder v. Maxwell, 99 S. C. 
115, 82 SE 997; Charleston vy. Blohme, 
15 S. C. 124, 40 AmR 690. 

[a] Rule applied: (1) Where bid- 
der was charged with knowledge of a 
mortgage. Bhrich v. WBPhrich, 122, 
Misc. 216, 202 NYS 357. (2) Where 
the conditions alleged did not consti- 
tute an encumbrance on the property 
and such conditions were known to 
the bidder. Baltimore Trust Co. v. 
Canton Corn Products Co., 140 Md. 
557, 118 A 139. 

[b] Tenants in possession.—The 
purchaser may be relieved from his 
bid if there are tenants in possession 
of the mortgaged premises who were 
not made parties to the foreclosure 
proceedings. Downes v. Wenninger, 
207 N. Y. 286, 100 NE 814; Scheidt v. 
Supreme Woodworking Co., Inc., 208 
NYS 394. 

74 Kingsland v. Fuller, 157 N. Y. 
507, 52 NE 562; Riggs v. Pursell, 74 
NAYS? 3705 Scripture v. Morris, 38 
App. Div. 377, 56 NYS 476 [aff 159 
N. Y. 5384 mem, 53 NE 1132 mem]; 
Crocker v. Gollner, 20 NYS 17 [app 
dism 135 N. Y. 662 mem, 32 NE 114]. 

[a] Covenant against nuisance.— 
nee v. Adams, 28 Misc. 664, 59 NYS 
1 Pe 

{[b] Basement.—Kingsland v. Ful- 
ler; T57°N, WX. 507, 52 °NE 562. 


[c] Right of way.—Ridley v. 
Sheet 153 App. Div. 65, 137 NYS 
050. 

75. Clement v. Burtis, 121 N. Y. 


708 mem, 24 NE 10138, 3 Silv. A. 62, 25 
AbbNCas 346 (restrictions against 
erection of nuisances). 


76. March v. Marasco, 165 App. 
Div. 438, 150 NYS 792. , 
Kinnaird, 104 Mad. 


77. Lewis v. 
653,65 A 365. 

[a] Ancient lease.—The purchaser, 
seeking relief from his bid, does not 
sustain the burden of proof by show- 
ing a lease on the property executed 
seventy-five years before, reserving a 
rent “if demanded’ without proof 
that the rent had been exacted, there 
being a statute providing that, where 
rent has not been demanded for 
twenty consecutive years, it will be 
conclusively presumed to have been 
extinguished. Lewis v. Kinnaird, 104 
Md. 6538, 65 A 365. 

78. Holden v. Sackett, 12 AbbPr 
CON L ieioe 

79. Ebert v. Hanneman, 69 Misc. 
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[§ 1840] (d) Mistake.° A bidder may be relieved 
from his bid if the quantity of the land or the 
state of the improvements is substantially less or 
different than that advertised and purporting to be 
sold,§! or if the terms authorized by the decree are 
substantially different from those announced by the 
referee,>? or where there has been a mistake as to 
the identity of the successful bidder,* or where 
the bidder shows that he acted under an honest 
mistake of fact, such that it would be unconscionable 
to require him to pay the amount bid.** 
not grante@ where the mistake is one of law.°° 
On refusal of a bidder to 
comply with his bid’? the officer may, under certain 
circumstances, with®® or without,®® as the case may 
be, a supplemental order of the court, conduct a 


[§ 1841] (3) Resale.%¢ 


resale of the mortgaged premises. 


223, 125 NYS 237 [aff 142 App. Div. 
896 mem, 126 NYS 1127 mem]. See 
Baecht v. Hevesy, 115 App. Div. 509, 
101 NYS 413 (the pending suit was 
not sufficient to cast doubt upon the 
validity of the title). 

[a] Mere pendency of appeal, 
without stay, from judgment of fore- 
closure, is not an objection to title 
for which the purchaser at the sale 
will be relieved. Ebert v. Hanneman, 
69 Misc. 223, 125 NYS 237 [aff 142 
App. Div. 896 mem, 126 NYS 1127 
mem]. 

Lis pendens as a cloud upon title 
see Quieting Title [82 Cyc 1325]. 

80. Generally see Judicial Sales 
§ 141. See also infra § 1874. 

81. Mitchell v. Kinnaird, 29 SW 
309, 34 SW 226, 17 KyL 1250; Aspin- 
wall -v. Balch, 7-Daly (CN. Y.) 200, 
4 AbbNCas 193. 

[a] Reason for rule.—‘‘While we 
concede it to be the law that the 
court does not warrant the title of 
lands sold under its decrees, neither 
does a creditor, who obtains a sale of 
the property by judicial decree of his 
debtor, warrant the title; yet any 
purchaser at said sale is at least 
entitled to know that the title 
sought to be sold has been correctly 
and fairly set up, and that the title 
decreed to be sold corresponds with 
the title as stated in the mortgage 
and in the pleadings; and in default 
thereof, and when the evidence heard 
on the exceptions to the sale shows 
clearly that the purchaser cannot get 
what was sold and what he bought, 
the court should release him from 
the liability of his purchase.” 
Mitchell v. Kinnaird, 29 SW 309, 310, 
34 SW 226, 17 Kyl 1250. E 

[b] Rule applied: (1) Where it is 
afterward discovered that a tenant 
in possession has a right to remove 
a valuable building then on the land. 
Beckenbaugh v. Nally, 32 Hun (N. 
Y.) 160. (2) Where the lot sold con- 
tained only eight or nine acres, in- 
stead of eighty-nine as advertised. 
Dunn v. Herbs, 56 Hun 457, 10 NYS 


34. 

[c] Damage to the property by 
fire, where the injury is slight and 
compensation can be made, is no 
ground for/ refusal. Aspinwall v. 
Balch, 7 Daly (N. Y.) 200, 4 AbbNCas 
193. 

82. Hotchkiss vy. Clifton Air Cure, 


2 Abb. Dec. (CN. Y.) 406, 4 Keyes 
170. 
[a] Unauthorized terms.—Where, 


on a decree of foreclosure simply 
directing the sale of the property, 
the referee makes the sale under 
the unauthorized announcement and 
terms that a prior mortgage will be 
paid out of the proceeds of the sales, 
and the purchaser makes his bid on 
that basis, the mortgagor cannot 
compel him to pay over the entire 
amount of his bid without deducting 
the amount of the prior mortgage. 
Hotchkiss v. Clifton Air Cure, 2? 
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Relief is 


Abb. Dec. (N. Y.) 406, 4 Keyes 170. 

83. Montclair Bldg., etc., Assoc. 
v. Farmer, (N. J. Ch.) 67 A 852. 

84. Barnard v. Wilson, 66 Cal. 251, 
5 P 237; Waterman v. Spaulding, 51 
Ill. 425; Sullivan v. Jennings, 44 N. 
J. Eq. 11, 14 A 104. 

85. Shear v. Robinson, 18 Fla. 379; 
Mott v. Shreve, 25 N. J. Hq. 438. 


[a] Overbidding. — Where the 
mortgagee bids ~.a.. much larger 
amount than the amount of the 


mortgage debt, under the mistaken 
belief that he is entitled to the sur- 
plus, he will not be relieved from his 


ee Shear v. Robinson, 18 Fla. 
79). 
{b] Termination of security.—A 


mortgagee, who buys in the property 
at a sale under foreclosure upon de- 
fault in payment of interest, under 
the mistaken belief that the mort- 
gage would continue as security for 
the payment of the principal and re- 
maining interest, cannot be relieved 
from his purchase on learning that it 
operates to discharge the mortgage. 
Mott v. Shreve, 25 N. J. Eq: 438. 

Moone Generally see Judicial Sales 

oO. 

87. See supra §§ 1836-1840. 

[a] Laches of bidder.—Where a 
bidder refused to comply with his 
bid, he could not several months 
later and after the property had 
been offered for resale claim a right 
to comply with his bid as against the 
mortgagor who, offered to pay the 
amount of the foreclosure judgment 
and costs. Miller v. Goodwin, 113 S. 
C. 365, 101 SE 834. 


AL tah See infra text and notes 90- 
89. See infra text and notes 96-4. 
90. U.S.—Stuart v. Gay, 127 U. S. 


O18, 8 SCC 1279" 32) ved, 19: 
ial Sueustigs Ne ADOC al Tubhy aN. 

La.—Ash v. Southern Chemical, 
ete, Cor Ova oles mom ocGs 

Md.—Shirk v. Oak St. Permanent 
Bldg.,,ete., Assoc, 137 Md. 314, 112 
A 808; Aukam vy. Zantzinger, 98 Md. 
380, 56 A 820; Schaefer v. O’Brien, 
49 Md. 253. 

N. J.—Chancellor v. Gummere, 39 
NoJ. Hq. .582. 

N. Y.—Builders’ Mortg. Co. v. 
Berkowitz, 134 App. Div. 136, 118 
NYS 804 [aff 142 App. Div. 57, 126 
NYS 464 (aff 201 N. Y. 596 mem, 95 
NE 1124 mem)]. 

Ss. C.—Miller v. Goodwin, 113 S. C. 
365, 101 SE 834; Barnwell v. Marion, 
62 S. C. 446, 40 SE 8738; Childs v. 
Frazee, 15 S. C. 612. 

[a] On a motion to direct a resale 
“the court does not make a decision 
that the title tendered is perfect or 
imperfect, all of the possible parties 
in interest not being before it. It 
only decides whether it be market- 
able,'i.e., whether it be open to 
reasonable doubt, for that suffices to 
reject it.” Builders’ Mortg.' Co. v. 
Berkowitz, 1384 App. Div. 136, 138, 


‘2 


[§§ 1840-184 


Under supplemental order for resale. Where a 
bidder fails or refuses to complete his purchase, 
the court may order a second sale of the property. 
With certain exceptions,®! an application by the 
officer to the court for authority to make the re- 
sale is necessary.?? 
the court must make some disposition of the sale 
already consummated,®*? after giving notice to the 
defaulting purchaser,®* but it may be done in a 
supplemental proceeding, as by rule on the default- 
ing purchaser to show cause why the property should 
not be resold at his cost and risk.®° 

Without supplemental order for resale. 
cer selling the property may make a resale without 
securing from the court a specific authority to do 
so where he already has such authority under the 
statute,® or under the original order of sale,” or 


Before ordering the resale, 


The offi- 


118 NYS 804 [aff 142 App. Div. 57, 
126 NYS 464 (aff 201 N. Y. 596 mem, 
95 NE 1124 mem)]. 

ner See cases infra text and notes 
96—4. 

92. Calder v. Maxwell, 99 S. © 
115, S215 99Ke 

[a] Officer who made the sale has 
a standing in court to move to set 
aside the ineffectual sale because of 
nonpayment of the _ bid. Ash _ v. 
Southern Chemical, etc., Co., 107 La. 
SLL 3S: 606% 

[b] Resale by officer on his own 
responsibility without first securing 
the authority of the court, while not 
the correct practice, will not invyali- 
date the second sale. Augustine y. 
Doud, 1 Ill. A. 588. 

93. Stuart v. Gay,.127 U:. S. 518; 
8 SCt 1279, 32° L. ed) 1915 SAshvs 
Southern Chemical, etc., Co., 107 La. 
Sie soles, Ob.be 

94. Schaefer v. O’Brien, 49 Md. 
253; Rowley v. Feldman, 173 N. Y. 
607, 66 NE 1116; Tyer v. Charleston 
Hice Milling Co., 32 S. C. 598, 10 SE 
1 4 

95. Stuart v. Gay, 127 U.. S.-5£39 
526, 8 SCt 1279, 32 G. ed 191. 

“The appellant cannot justly com- 
plain of the decree for a resale on 
the ground that it was rendered upon 
a rule to show cause. It does not 
appear that he was or could have 
been prejudiced by the summary na- 
ture of the procedure. He had full 
opportunity to answer, and was heard 
upon all the matters of defence. ... 
All the equities to which the appel- 
lant conceived himself entitled were 
fairly and fully before the court. ... 
The action of the court was simply 
to enforce its own decree against a 
purchaser from itself to compel 
compliance on his part with his con- 
tract. The cause was open and pend- 
ing, awaiting a final decree distrib- 
uting the proceeds of the sale, in 
which no further step could be taken 
until those proceeds were paid into 
court in compliance with its orders. 
For that purpose the court had con- 
trol of the title to the real estate 
sold by virtue of the decree for sale, 
and the reservation of a lien for the 
unpaid purchase money expressed in 
the deed. There was no reason for a 
resort to an original bill; the most 
suitable and convenient practice was 
to enforce the obligation of the pur- 
chaser in the same cause by a sup- 
plemental proceeding, and it was 
within the discretion of the court to 
adopt as the proper method in this 
case the form of a rule to show 
cause.” Stuart v. Gay, supra. 

96. Colwick v. Wright, (Tex. Civ. 
A.) 275 SW 152 (an order by the 
mortgagors on the Sheriff for the 
surplus over their bid was not a cash 
payment on their bid, and the sheriff 
had a right to offer for resale under 
the statute). 

97. Miller v. Owens, 203 Fed. 648, 
122 CCA 44, : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ne Ste pe ee 


"§§ 1841-1849] 


under the advertised terms of sale;°° or, it has been 
held, where the bidder at the first sale has with- 
drawn his bid and the rights of interested parties 
are not prejudiced by the resale;9® or where the first 
sale is invalid because of some irregularity and a 
resale is asked for by the bidder in order to cor- 
_ rect the irregularity ;+ or where an immediate pay- 
ment of the bid is called for and refused, in which 
ease the officer may at once proceed to reoffer the 
property for sale,? unless, owing to an absence of 
bidders or a change in the terms of sale,? or because 
the original terms of sale did not provide for a. 
_ resale without readvertisement,* a readvertisement 
_and resale at a later date are required to protect 


the rights of the parties. 


[§ 1842] (4) Rights and Liabilities of Defaulting 
Bidder. Where the rule of caveat emptor applies,® 
the defaulting bidder is not generally released from 
liability for his bid on account of a defective title.® 


98. Mead v. Brunnemer, 6 NYSt 
38; Home Ins. Co. v. Jones, 45 HowPr 
CN. Y.) 498. 

99. Bethurum vy. Baker, 166 Ky. 
507, 179 SW 436. 

[a] Withdrawal of bid.—The com- 
missioner has authority to make a 
resale where the mortgagee, who was 
the purchaser at the first sale, with- 
draws his bid which was for one 
quarter of the appraised value of the 
property and at the resale bids an 
amount in excess of two thirds of its 
appraised value. Bethurum y. Baker, 
166 Ky. 507, 179 SW 436. 

[b] No withdrawal of bid.—The 
fact that the request for the resale 
came from the purchaser under the 
first sale will not give validity to the 
Second sale, the request for the re- 
sale not being tantamount to a with- 
drawal of the bid at the first sale. 
Cole v. Canton Min. Co., 59 Utah 140, 
202 P 830. 

1. Shaw v. Polk,.152 Ark) 18, °237 
SW 703 (incorrect description in no- 
tice and report of sale). 

[a] Resale after valid sale.—A 
resale “under protest” of the mort- 
gagor of land en masse, in compli- 
ance with the mortgagee’s demand, 
the mortgagee having been the suc- 
eessful bidder at the prior and legal 
sale in parcels, did not constitute a 
legal sale, although the land brought 
a greater price at the resale. Cole v. 
Canton Min. Co., 59 Utah 140, 202 P 
330 (construing Comp. L. [1917] 
$§ 6934, 7230, 7235, the theory of the 
case being that the resale was inval- 
id for the reason that the first sale 
had been fully consummatted by the 
valid bid of the purchaser thereat). 

ee onverse v. Clay, 86 Mich. 375, 
49 N 473; Hewlett v. Davis, 3 Edw. 
(N. Y.) 338; Thompson v. McManama, 
2 Disn. (Oh.) 213. 

3. Judge v. Booge, 47 Mo. 544. 

4 In re Phillip, 220 N. Y. 644, 115 
NE 709. 

5. See Judicial Sales § 144. 

6 See supra § 1838. 


7. See Judicial Sales § 143. 

8 See supra § 1838. 

9. See infra § 1841. 

10. Phelan v. Downs, 173 N. Y. 


619, 66 NE 1115; Goodwin v. Simon- 
son, 74 N. Y. 138; Anthon v. Bache- 
lor, 5 NYS 798, 16 NYCivProc 304, 
-22 AbbNCas 424; Welch v. Cum- 
mings, 32 R. I. 400, 79 A 1105. See 
McLellan v. Rosser, 4 La. A. (Or- 
leans) 138 (where the vendor elects 
to proceed against the defaulting 
bidder by resale of the property, he 
cannot thereafter maintain an action 
against him for damages). See also 
eases infra this section. 

{a] Second mortgagee who was 
the highest bidder at his own sale 
but who repudiated the sale was not 
liable to the mortgagors in an action 
for money had and received where no 
money was received by him and no 
title vested in him as a consequence 
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But where the view obtains that the bidder is en- 
titled to a marketable title free from reasonable 
doubt,’ he is generally relieved if the defect is of 
a substantial character.® 
is made,® it releases the first purchaser from all 
liability on account of his original bid,!° except in 
so far as he may be charged with any deficiency 
or additional expenses resulting from the resale** 
and not properly chargeable to the bidder at the 
Where the successful bidder at the 
first sale is so charged, he is liable for the deficiency, 
and his deposit will be so applied,*? unless the resale 
is made on less favorable terms than the first sale,’* 
and is entitled, in case the resale is for a larger 


Where an order of resale 


amount than the original sale, to have the excess 


of his bid. Welch v. Cummings, 32 
R. tT. 400, 79 A 1105. 

[b] Where the property had been 
resold six times, all purchasers were 
discharged but the last one, in the 
absence of evidence of a conspiracy 
between them to delay the mortgagee 
in the payment of his claim. New 
York L. Ins. Co. v. Hoadley, 166 App. 
Div. 729, 152 NYS 284. 

{[c] Where the land was liable 
only as surety, the principal debtor 
was in no position to complain of the 
failure to enforce the bid of the 
purchaser at the foreclosure sale. 
Wadsworth v. Lyon, 93 N. Y. 201, 45 
AmR 190. 

[d] Forfeiture of deposit.—Where 
a resale was ordered, the former 
purchaser did not forfeit his deposit. 
Phelan v. Downs, 59 App. Div. 282, 
69 NYS 375 [aff 173 N. Y. 619 mem, 
66 NE 1115 mem]. 

11. U. S—New York Cent. Trust 

Co. vy. Cincinnati, etc., R. Co., 58 Fed. 
500. 
Md.—Schaefer v. O’Brien, 49 Md. 
53. 
Nebr.—Rife v. Swanson, 109 Nebr. 
814, 192 NW 498. 

N. J.—Townshend vy. Simon, 38 N. 
J. L. 239; Burhans v. Beam, 36 N. J. 
Eq. 497; Shann v. Jones, 19 N. J. Eq. 
251, } 

N. Y.—Rowley v. Feldman, 173 N. 
Y. 607 mem, 66 NE 1116 mem [aff 74 
App. Div. 492, 77 NYS 453]; Richard- 
son. v.. Searles, 37 Misc. 38, 74 NYS 
771; Leslie v. Saratoga Brewing Co., 
31 Misc. 129, 64 NYS 1069; Anthon v. 
Bachelor, 5 NYS 798, 16 NYCivProc 
304, 22 AbbNCas 428. 

Pa.—Stewart v. West End Trust 
Cores) Pai bDistins 9s. 

Wis.—Atkinson vy. 15 
Wis. 594. 

{a] Rule applied where the bid- 
der’s liability for deficiency was pro- 
vided for in the terms of the first 
sale. Hgan v. Buellesbach, 116 App. 
Div. 306, 101 NYS 476. 

[b] Interest on the difference be- 
tween the bid of the defaulting pur- 
chaser and the bid obtained at the 
resale may properly be charged, and 
may be made to run from the filing 
of the report of the resale. Rowley 
v. Feldman, 173 N. Y. 607 mem, 66 
NE 1116 mem. 

[ec] Several successive defaulting 
bidders were held to be chargeable 
with proportionate share of the ex- 
penses of the suit. Stewart v. West 
End Trust Co., 24 Pa. Dist. 598. 

{d] Unauthorized bid of attorney. 
—Where an attorney bid in the 
property at the direction of one 
person for another, the latter not 
having authorized either of the 
others to make the bid for him, the 
attorney was not liable for the 
difference between his bid and the 
price obtained on a resale. Leslie v. 
Saratoga Brewing Co., 31 Misc. 129, 
64 NYS 1069. 4 


Richardson, 


credited in reduction of the expenses of the resale 
for which he is liable.1® 
the first sale is not so charged, he is entitled to a 
return of his deposit,1® but has no right to require 


If the successful bidder at 


[e] Where mortgagee was the 
successful bidder, he was not bound 
to pay the costs in order to get rid 
of his bid. State Bank v. Brown, 
128 Iowa 665, 105 NW 49. 

12. Rowley v. Feldman, 173 N. Y. 
607 mem, 66 NE 1116 mem. 

[a] Attorney’s fees.—The pur- 
chaser at the first sale is not charge- 


able with the auctioneer’s fees 
where, by the terms of the resale, 
that item is to be paid by the 


purchaser at the resale in addition to 
his bid. Rowley v. Feldman, 173 
N. Y. 607 mem, 66 NE 1116 mem. 
13. Smith v. Cunningham, 69 N. J. 
Eq. 622, 61 A 561; Winants v. Trap- 
hagen, 66 N. J. Ha. 455, 59 A 164; 
Willets v. Van Alst, 26 HowPr (N. 


Y.). 325. 

14.. Baecht v. Hevesy, 115 App. 
Div. 509, 101 NYS 413; Stewart v. 
West End Trust Co., 24 Pa. Dist. 


598. 

[a] Reason for rule.—“This was 
a substantial and material change in 
the terms of sale, and it is quite 
impossible to say that the inclusion 
of this clause therein did not 
operate to discourage competition 
for the property and thus lessen the 
price bid for it. Indeed, the irre- 
sistible presumption is the other 
way, for the offering of the property 
subject to the claim of Fritsch im- 
parted to that claim an importance 
to which it was not entitled and 
would naturally serve to frighten 
away possible purchasers. Under 
these circumstances, while the pur- 
chaser was in the wrong in refusing 
to take title, and, therefore, cannot 
be allowed his expenses and interest 
on his deposit, it would be idle to 
remit the case for a further motion, 
as no damages can be awarded 
against him, and there is no reason 
for holding his deposit except to 
apply to the payment of damages.” 
Baecht v. Hevesy, 115 App. Div. 509, 
515, 101 NYS 413. 

15. Palmatier v. Catskill Mountain 
RR. Cos 4102» Mise: -570,, L70, NYS Ls: 
See McLellan v. Rosser, 4 La. A. 
(Orleans) 138 (as between the mort- 
gagee who has not been paid the 
entire amount of the mortgage debt 
and the defaulting bidder at the first 
foreclosure sale, the defaulting bid- 
der is entitled to a return of his de- 
posit minus the expenses of the re- 
sale, where the resale price was in 


excess of the defaulting bidder’s 
offer). 
16. Mariners’ Sav. Bank vy. Duca, 


98 Conn. 147, 118 A 820; March v. 
Marasco, 165 App. Div. 348, 150 NYS 
792; Barleycorn v. Woolley, 109 Misc. 
224, 179. NYS 518. See McLellan v. 
Rosser, —.4;. Da.. sA. . (Orleans), 138 
(where the second sale brings more 
than the first, the defaulting bidder 
is entitled to a return of his deposit 
minus expenses). 

[a] As between bidder and miort- 
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that proceedings be stayed until alleged claims with 
respect to the land can be disposed of to his satis- 
faction;?? or to have a reinstatement of his bid at 
the first sale and a deed of the property delivered 
to him on compliance with its terms.1§ 

Indemnity to mortgagee. A defaulting bidder at 
a sale under foreclosure of a second mortgage must 
indemnify the mortgagee to the full amount of his 
bid, even though the property is subsequently sold 
under foreclosure of the first mortgage, making it 
impossible to deliver a deed to the first purchaser.?® 

Effect of account stated. A defaulting bidder 
is not discharged from liability by an account stated 
between himself and the parties to the mortgage, 
in the absence of any evidence that the parties in- 
tended it so to operate.?° 

Effect on distribution of proceeds.21 The fact that 
a mortgagee, after bidding in the mortgaged prop- 
erty at foreclosure sale, fails to comply with his 
bid, and allows the property to be resold for a less 
sum, does not affect the lien of the mortgage, so as 
to justify a distribution to subsequent lienholders 
of the sum so realized.?? 

[§ 1843] (5) Enforcement of Bid.?% 


21. 


The suc- 
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cessful bidder becomes constructively a party. to 
the suit and submits himself to the jurisdiction of 
the court so far as concerns his bid and the en- 
forcement of it;?* so that if he defaults it is in the 
power of the court, at the instance of a party in- 
terested,?> either to compel him to complete his pur- 
chase or to order a resale, the court exercising its 
discretion as to which course to pursue.?® Nor is 
the mere lapse of time a bar if the bidder has gone 
into possession.?7 

Methods of compelling compliance. If the court 
decides to compel a bidder to complete his purchase, 
a rule will issue requiring him to show cause why 
he should not be ordered to pay the money into, 
court,2® or to indemnify parties to the action against 
loss resulting from his wrongful act in refusing to 
complete his purchase.*® .The bidder’s obedience to 
such order may be enforced by attachment as for 
contempt,*° or, in some states, as it appears, by exe- 
cution against his property.*!_ Other methods en- 
forcing compliance are by an action against the 
defaulting bidder in the name of the sheriff, com- 
missioner, or other officer who made the sale,?? and 
by an execution issued on a statutory bond for the 


gagee—As between the mortgagee 
whose claim had not been entirely 
paid by the proceeds of the sale and 
the defaulting bidder, the bidder ‘was 
entitled to a return of the deposit 
minus his share of the expenses of 
the resale, there having been a ma- 
terial change in the terms of the 
resale. Stewart v. West End Trust 
Co., 24 Pa. Dist. 598. 

[b] Where the amount deposited 
had been embezzled by the referee, 
the loss should fall on the mortgagee, 
and not on the purchaser. Builders 
Mortg. Co. v. Berkowitz, 142 App. 
Div. 57, 126 NYS 464 '[aff'201 INV Y. 
596 mem, 95 NE 1124: mem]. 

L175) Hx “p,9Patterson;? 1139S. ‘C.! 78; 
113 SE 467. 

18. Slack v. Cooper, 121 Ill. A. 
485 [aff 219 Ill. 138, 76 NE 84]; Ely 
v. Matthews, 128 App. Div. 513, 112 
NYS 788. 

{a] Reason for rule.—‘“‘The order 
having been granted at the instance 
of the purchaser, neither he nor any 
one claiming in his right should be 
heard to say after the property has 
advanced in value that he wishes to 
reconsider his action, and since he 
could now make a profit on the pur- 
chase, he is willing to take title. He 
made his election to stand upon the 
objections to the title, and he con- 
vinced the court that they were well 
founded. His right to take title as a 
purchaser thereupon terminated, and 
his only right was with respect to 
being reimbursed.” Ely v. Matthews, 
128 App. Div. 513, 515, 112 NYS 788. 

19. State Bank v. Wilchinsky, 128 
App: Div. 485, 112 NYS 1002. But 
see Nesbit v. Knowlton Hall Co., 45 
Mise. 510, 92 NYS 761 (holding that 
the defaulting bidder at the sale un- 
der foreclosure of the second mort- 
gage is entitled -to a return of his 
deposit, if, before steps are taken to 
enforce his liability, the property is 
sold under foreclosure of the first 
mortgage). 

Shirk v. Oak St. Permanent 
etc., Assoc., 187 Md. 314, 112 


[a] Meaning of items in the ac- 
count.—Charging the trustee in the 
account with the amount of the pur- 
chase price does not indicate that the 
parties intended that the purchaser 
should be discharged from liability 
to pay it, where the purpose of the 
account was to determine what part 
of the proceeds of sale was applica- 
ble to payment of the mortgage debt. 
Shirk v. Oak St. Permanent Bldg., 
etc., Assoc., 187 Md. 314, 112 A 808. 


Disposition of proceeds gen- 
erally see infra § 2004 et seq. 


22. Smith v. Wilson, 152 Pa. 552, 
25 A 601. 

23. Generally see Judicial Sales 
§§ 84-89 


24. U. S.—Baltimore Trust, etc., 
Co. v. Hofstetter, 85 Fed. 75, 29 CCA 
35. 

Ala.—Lyon v. Elliott, 3 Ala. 654. 

Ill.—Feinhold vy. Babcock, 275 Ill. 
282, 113. NE 962. 

Ky.—Hoefilin v. Kentucky ‘Title 
Sav. Bank,' etc., Co.,'153 Ky. 495,°155 
Sw 1159. 

3 Miss.—Shotwell v. Webb, 23 Miss. 

7. 

Nebr.—Gregory  v. 
Nebr. 318, 25 NW 88. 

N. J.—Boorum vy. Tucker, 51 N. J. 
Hq. 135, 26 A 456. 

N. Y.—Cazet v. Hubbell, 36 N. Y. 
677, 3 Transcr. A, 333. 

Oh.—Corcoran v. Pacific Bldg. As- 
soc. No. 2, 8 Oh. Dec. (Reprint) 111, 
5 CincLBul 712. 

S. C.—Kaminisky v. Trantham, 45 
S. C.: 8, 22 SH 746. 

Utah.—Kershaw_ v. Dyer, 6 Utah 
239, 21 P 1000, 24 P 621. 

Wis.—Atkinson v. Richardson, 14 
Wis. 157. 

[a] While an assignee of the bid- 
der does not become a party by rea- 
son of the assignment, he becomes 
such as soon as he comes forward 
and claims the purchaser’s rights as 
assignee and is admitted as a party. 
Baltimore Trust, ete., Co. v. Hof- 
stetter, 85 Fed. 75, 29 CCA. 35. 

25. See State Bank vy. Wilchinsky, 
128 App. Div. 485, 112 NYS 1002 
(junior mortgagee). 

26. Boorum v. Tucker, 51 N.: J. 
Eq. 135, 26 A 456; Twining v. Neil, 
38 N. J. Ea. 470; Crocker v. Gollner, 
135 N. Y. 662, 32 NE 114; Carstens 
v. Locasto, 172 App. Div. 760, 159 
NYS 270; State Bank v. Wilchinsky, 
128 App. Div. 485, 112 NYS 1002; 
Dunlop v. Mulry, 85 App. Div. 498, 
83 NYS 477, 1104. 

[a] “he power is based upon the 
principle that a purchaser who makes 
a bid at such a sale makes himself a 
party to the proceedings of the court 
and undertakes to do a particular act 
under the decretal of the court, and 
he may be compelled to perform 
what he has undertaken.” State 
Bank v. Wilchinsky, 128 App. Div. 
485, 489, 112 NYS 1002. 

[b] Releasing purchaser from bid. 
—(1) It is in the discretion of the 
court to release the purchaser and 
refuse to order him to pay the bid, 


Tingley, 18 


when it appears that the property is 
worth nothing at all over and above 
the liens existing on it, of which he 
was ignorant when he made his bid. 
Twining v. Neil, 38 N. J. Eq. 470. 


(2) An order of court relieving a pur-. 


chaser at foreclosure sale from com- 
pleting his purchase is a matter of 
discretion and not reviewable on ap- 
peal. Crocker v. Gollner, 135 N. Y. 
662, 32 NE 114. 

{c] Refusing to order resale.— 
The court may refuse to order a re- 
sale where it may result in a de- 
ficiency judgment against the owner 
of the equity of redemption. Car- 
stens v. Locasto, 172 App. Div. 760, 
159 “NYS: 270. 

27. Cazet v.. Hubbell, 36 N. Y. 677, 
3 Transcr. A. 333. 
ree Ala.—Lyon v. Elliott, 3 Ala. 

Ill.—Feinhold vy. 
282, 113 NE 962. 

Ky.—Hoefflin v. Kentucky Title 
Sav. Bank, etc., Co., 153 Ky. 495, 155 
SW 1159; Williams v. Glenn, 87 Ky. 
ber 7 SW 610, 9 KyL 941, 12 AmSR 

Nebr.—Gregory  v. 
Nebr. 318, 25 NW 88. 

N. J.—Sullivan v. Jennings, 44 N. 
J. an 11, 14 A 104. 

N. Y.—Cazet v. Hubbell, 36 N. DS 
677, 3 Transcer. A. °333; Miller v. Coll- 
yer, 36 Barb. 250; Crane v. Robinson, 
19 Mise. 40, 42 NYS 874. 

Oh.—Corcoran v. Pacific Bldg. As- 
soc. No. 2, 8 Oh. Dec. (Reprint) 111, 
5 CineLBul 712. 

8. io oe bene, v. Trantham, 45 
S. C.'8, 22 SE 746; 

29. State Bank vy. Wilchinsky, 128 
App. Div. 485, 112 NYS 1002. 

30. Lyon v. Elliott, 3 Ala. 654; 
Burton v. Linn, 21 App. Div. 609, 47 
NYS 835; Graham v. Bleakie, 2 Daly 
(N. Y.) 55; Corcoran v. Pacific Bldg. 
Assoc. No. 2, 8 Oh. Dec. (Reprint) 
111, 5 CineLBul 712; Lansdown vy. 
Be cook 14 Ves. Jr. 512, 33 Reprint 


Tingley, 18 


Contempt see Contempt §§ 12 et 
seq, 183 et seq. 

31. Shotwell v. Webb, 23 Miss. 
eee Atkinson y. Richardson, 18 Wis. 


itne U. S.—Lee v. Terbell, 40 Fed. 
G2 Sharman v. Walker, 68 Ga. 


Nebr.—Gregory  v. 
Nebr. 318, 25 NW 88, 

N. J.—Townshend v. Simon, 38 N. 
Tied ERVSS9: 

N. Y.—Hegeman  y. 


Tingley, 18 


Johnson, 35 


For leter c2sex. developmexts and changes in the law see cumulative Annotations, same title, page and note number. 


Babcock, 275 fll. 


_ purchase price, having the force and effect of a 


i 


¢ 


at the sale.36 


wer < = we 4 
~§§ 1843-1846 


judgment.?° 


Rights and duties of mortgagee. 
must be diligent in invoking the power of the court 
to compel the payment of the bid** under penalty 

_ of losing his right to hold the mortgagor as surety 
_ for the payment of the mortgage debt if the latter 
is prejudiced by his unwarranted failure to do so 
or delay.*® Nor will he be estopped from having the 
bid enforced by acts of an unauthorized third party 
But he cannot maintain an action on 
an agreement entered into between him and the bid- 
der providing for the simultaneous delivery of the 
deed and payment of the purchase price, unless he 
first makes a tender of the deed.** 
cover the amount of the deficiency at the resale 
against one not named in the order, as being liable 
’ therefor, in the absence of an averment that at the 
time the order was made he was ignorant of the fact 
that the undisclosed principal was the real pur- 


chaser.?§ 


Enforcement of a bid against a mortgagee as 
purchaser is not affected by that circumstance, the 
mortgagee succeeding to the same rights®® and being 
subjected to the same liabilities as would any other 


who might have purchased.*® 


[§ 1844] 8. Report of Sale*'—a. Necessity. Where 


Barb. 200; Bicknell vy. Byrnes, 23 
HowPr 486. 
[a] Officer may bring such an 


action but is not required to do so. 
Gregory vy. Tingley, 18 Nebr. 318, 25 
NW 88. 
33. See Hot Springs Sav., ete., Co. 
v. Sumpter, 150 Ark. 228, 234 SW 40. 
34. Goodwin v. Simonson, 74 N. Y. 


133. 
See cases infra this note. 

{a] Nonprejudicial delay. — The 
mortgagor is not discharged where 
it is not shown that the delay in 
enforcement of the bid resulted in 
any loss to him. Goodwin v. Simon- 
RA SIN 2411:3'3, 

Carstens v. Locasto, 172 App. 
Div. 760, 159 NYS. 270. 


37. Culver v. Burgher, 21 Barb. 
“N. Y.)) 324. 
38. Paine v. Smith, 9 N. Y. Super. 


298. 

39. Hot Springs Sav., etc., Co. v. 
Sumpter, 150 Ark. 228, 234 SW 40. 

{a] ‘Title secured.—A mortgagee 
who takes a statutory bond for the 
purchase price at foreclosure sale, 
signed by the purchaser as principal 
and the mortgagor as surety and on 
default takes out an _ execution 
against both on the bond, and him- 


self becomes the purchaser at the 


execution sale, secures thereby the 
entire legal and equitable title, and 
not merely the equitable title of the 
first purchaser. Hot Springs Sav., 


ete., Co. v. Sumpter, 150 Ark. 228, 
234 SW 40. 

40. Brighton Heights Dev. Co. v. 
Interboro Home _ Builders’ Co., 87 
Misc. 225, 226, 149 NYS 496. See 
Andrews v. O’Mahoney, 112 N. Y. 
567, 20 NE 374 [aff 1 NYS 750] 
(holding that, where the entire pro- 
‘ceeds are less than the amount 


necessary to satisfy the prior and 
subsequent liens on the premises, 
and plaintiff, who also holds a prior 
mortgage on the premises, is himself 
the purchaser, and the mortgagor 
makes no objection, and the subse- 
quent encumbrancers desire to have 
the sale consummated, the court has 
power to compel plaintiff to complete 
his purchase). 

“The fact that the plaintiff was the 
purchaser at the judicial sale gives 
him no other or further rights than 
a stranger who had bid in. A pur- 
chaser at a judicial sale subjects 
himself to the jurisdiction of the 
court as to matters incidenta] to such 
sale.” Brighton Heights Dev. Co. v. 
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it is the duty of the sheriff or other officer making 


the sale to make a report or return to the court,*” 


The mortgagee 


of the facts of 


Nor can he re- 


he should not delay an indefinite time*? merely to 
complete disbursements which are refused by the 
party to whom they are due.** 
make such report or return*® or to make it within 
the limited time will not be ground for vacating the 
sale or refusing to confirm it.*® 

[§ 1845] b. Form and Contents.‘7 
should be in the form required by statute.*® 
should contain a reasonably full and explicit recital 


But the failure to 


The report 
It 


the sale,#® and, in regard to the 


giving and publication of notice, should at least 
recite that notice was given in accordance with the 
terms of the decree.®° 
the report not showing the sale to be void will not 
vitiate the entire proceeding,®! but if the report is 
equivocal and unsatisfactory, the court having con- 
trol of the process may set it aside and direct a new 
order of sale to be issued and executed,®? or the 


Defects or irregularities in 


report may be amended, so as to cure any such 


faults or defects, on a proper showing,°*? unless loss 
to innocent parties would be occasioned thereby.°* 

[§ 1846] c. Exceptions.°> 
iff’s return or master’s report, parties in interest 


On the filing of a sher- 


may file exceptions to it, challenging the validity 


Interboro Home Builders’ Co.; supra. 

{a] Summary process.—A mort- 
gagee who becomes the purchaser is 
subject to the same Summary process 
as any other purchaser for the 
collection of the purchase price. 
Brighton Heights Dey. Co. v. Inter- 
boro Home Builders’ Co., 87 Misc. 
225, 149 NYS 496. 

at Generally see Judicial Sales 

5. . 


Under exercise of power see supra 
§ 1441 in 41 C. J. 

42. See statutory provisions. 

[a] Where such return is not re- 
quired, an order of court based on a 
report of the sheriff which the latter 
was under no duty to make is of no 
binding effect. Young v. Corless, 56 
Utah 564, 191 P 647. 

43. Carter v. Builders’ Constr. 
Co., 134 App. Div. 553, 119 NYS 670. 

44. Carter v. Builders’ Constr. Co., 
supra. 

45. McPherson v. Wood, 52 Ill. A. 
170; Lovely v. Speisshoffer, 85 Ind. 
454. 


46. Taylor v. Graham, 18 La. 
Ann. 656, 89 AmD 699; Siwooganock 
Guarantv~ Sav. Bank v. Feltz, %4 
Nebr. 706, 121 NW 967; De Groot v. 


Wilson, 63 Nebr. 423, 88 NW 657; 
Cross v. Leidich, 63 Nebr. 420, 88 
NW 667; Young v.. Wood, 63 Nebr. 


291, 88 NW 528; Amoskeag Sav. Bank 
v. Robbins, 53 Nebr. 776, 74 NW 261; 
Taylor v. Reis, 2’ Nebr. (Unoff.) 533, 
89 NW 374. ‘ 

47. Generally see Judicial Sales 
§§ 56, 57. 

48. Krebs v. Dodge, 9 Wis. 1. 

[a] An auctiqneer’s memorandum 
of the sale is not sufficient evidence 
of the purchaser’s title, where the 
statute requires a report signed by 
the commissioners. Krebs v. Dodge, 
SWiist i: 

49. Hooper v. McDade, 1 Cal. A. 
733, 82 P 1116; MacLagan v. Witte, 1 
Nebr. (Unoff.) 488, 96 NW 490; Sims 
v. Cross, 10 Yerg. (Tenn.) 460. 

{a] Identification of land.—Sims 
v. Cross, 10 Yerg. (Tenn.) 460. 

{b] Name of purchaser.—MacLa- 
gan v. Witte, 1 Nebr. (Unoff.) 438, 
96 NW 490. 

[c] Report that there was no sale 
for want of bidders was a report on 
sale that might have been appealed 
from and that required confirmation. 
Robert v. Caughell, 6 Ont. L. 381, 2 
OntWR 799. 

Ee Ill.—Moore y. Titman, 33 Ill. 
358. 


of the steps taken by him in executing the decree,°* 


Ina.—Wioolen  v. 81 
Ind. 208. 
Hee ULL eke v. Meader, 58 Me. 

Nebr.—Shepherd Vv. Venuto, 5 
Nebr. (Unoff.) 30, 97 NW 226; Nash 
v. Wilkinson, 2 Nebr. (Unoff.) 228, 
96 NW 623. 

N. J.—Kappes v. Rutherford Park 
Assoc., 60 N. J. Ea. 129, 46 A 218. 

{a] In Porto Rico failure of the 
report to show that the notices were 
posted or published for the legal 
period is not ground for refusing 
registration of the deed. Zayas v. 
Registrar, 28 Porto Rico 106. 
pea dak Ala.—Walker v. Hallett, 1 Ala. 

Ill.—Hughes v. Frisby, 81 Ill. 188. 

Ind.—Lovely v. Speisshoffer, 85 
Ind. 454. : 

14 


Minn.—Hotchkiss v. 
PERT e ation v. Coffee, 7 Humphr. 


Rockafeller, 


Cutting, 
Minn. 537. 


52. Johnson vy. Nelson, 43 Cal. A. 
T1385) 1847 Ps 50, 

53. Minick v. Ramey, 168 Ark. 180, 
269 SW 565; Diamond State Loan As- 
soc. v: Collins, 20 Del. 77, 60 A 861; 
Walsh v. Colby, 153 Mich. 602, 117 
NW 207, 126 AmSR 546; Wilson, 
ete., Co. v. Schorop, 16 NYS 823. 

[a] Rule applied to an amendment 
changing amount of bid to show the 
bid intended. Minick v. Ramey, 168 
Ark. 180, 269 SW 565. 


i Ane Bird v. Cox, 105 Wash. 51, 177 
[a]. Amount of debt.—Where the 


notice of sale prepared by the sheriff 
and approved by the mortgagee 
showed a mortgage debt of a certain 
amount which was erroneously 
placed at too small a figure and 
where the sale’ was made to a pur- 
chaser who bid the entire amount of 
the mortgage debt as stated in the 
notice of sale, induced to do’ so ‘by 
the mortgagor’s promise to transfer 
to him the equity of redemption, and 
where the sale as made was con- 
firmed by the court, the mortgagee 
cannot then and under such circum- 
stances have the sheriff’s return 
amended to show a deficiency. Bird 
Ve Coxpulvs  Washs 5221-77! Peers. 

ay Generally see Judicial Sales 

Objections or exceptions to con- 
firmation see infra §§ 1854-1856. 

56. D. C.—Hunt v. Whitehead, 19 
App. 116. 

Ill.—Dow v. Seely, 29 Ill. 495. 


e 
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and such exceptions are necessary for the prosecu- 
Exceptions are in- 
admissible which require the court to go behind or 
modify the decree under which the sale was made, 
or to look outside of the record on which it is 
The mortgagor’s absence from the sale is 
not ground for exception where the exception fails 
to show that the mortgagor could not have attended 
It is ground for exception 
to the sale that under the circumstances it should 
not have been ordered,®° and it is a fatal irregularity 
if the sheriff in his return states the amount of the 
successful bid to be less than it really was.°* 
the deduction’ of the amount of a prior mortgage, 
subject to which the sale was made from the amount 
of the bid, is not ground for exception where the 
notice of sale announced that bids would be received 
for the full value of the property and that the pur- 
chaser would be allowed to deduct the amount of 


tion of an appeal therefrom.°* 


based.®8 


the sale, if he desired.®® 


the prior mortgage.®? 


[§ 1847] d. Conclusiveness and Presumptions.®%® 
The report is not in itself conclusive,** but the cir- 
cumstances may be such as to make it so.® 
There is always a presumption 


Presumptions. 


Ky.—Zable v. Masonic Sav. Bank, 
16 SW 588, 13 KyL 197; Wilson v. 
Thorne, 13 SW 365, 11 KyL 945. 

Md.—Kent Bldg., etce., Co. v. Mid- 
dleton, 112 Md. 10, 75 A 967. 

Nebr.—Drew vy. Kirkham, 8 Nebr. 
477, 1 NW 451. 

_N. Y.—Kelly v. Wronkow, 111 NYS 
874 [aff 126 App. Div. 917 mem, 110 
NYS 1134 mem]. 

Tenn.—Myers v. James, 4 Lea 370. 


Wash. — Scandinavian American 
State Bank v. Downs, 76 Wash. 62, 
1355P) 807. 


57. Hurst v. Phillips, 2 Kyl 312, 
11 Ky. Op. 101. 

58. Harris v. Louisville Trust Co., 
181 Ky. 659, 205 SW 772; Myers v. 
James, 4 Lea (Tenn,) 370. 

[a] Sale en masse.—Where the 
bill described the land as incapable 
of division without loss, and defend- 
ant did not deny the allegation, and 
the order of sale provided that it 
should be sold en masse, and after 
the sale the report was made of its 
sale en masse, defendant cannot ob- 
ject that it was so sold in his excep- 
tions to the report. Harris v. Louis- 
walle Trust Co., 181 Ky. 659, 205 SW 
(te 

59. Sword v. Ratliff, 181 Ky. 342, 
205 SW 323. 

60. Kent Bldg., ete he v. Middle- 
ton, 112 Md. 10, 15 A 9 

[a] After offer to ihe ae a 
mortgagee has no right to make the 
sale after a lawful tender of the 
amount due, the sale, when made, 
may be excepted to by the party au- 
thorized to redeem the mortgage and 
who made the tender. Kent Bldg., 
ace ae: v. Middleton, 112 Md. 10, 75 


61. Scandinavian American State 
ne v. Downs, 76 Wash. 62, 135 P 
62. Kelly v. Wronkow, 111 NYS 
874 [aff 126 App. Div. 917 mem, 110 
NYS 1134 mem]. 
g Es Generally see Judicial Sales 

58. 

64. Brandt v. Meade, 17 Ariz. 34, 
148 P 297; Winnebago v. Brones, 68 
Iowa 682, 28 NW 15. 

[a] Affidavit affecting recitals in 
report.—Directions of the court, 
which concern matters stated in the 
report of sale, must rest upon the 
report itself and that the report 
could not be sustained against ex- 
ceptions by affidavits which tend to 
show that the referee made the sale 
on other terms than the report speci- 
aoe: Koch vy. Purcell, 45 N. Y. Super. 
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transaction." 


But 


[§§ 1846-1848 | 


, 


that the statements contained in the report or re- 
turn are true,®® and it will be controlling if not 
rebutted by other evidence.®* 
sumption of regularity as to all proceedings detailed 
in the report,®* which is not overcome by mere 
inconsistencies between the decree and report.®® 

[§ 1848] 9. Confirmation’°—a. Nature and Ne- 
cessity. Confirmation is simply the judicial sane- 
tion of the court of the sale, completing the legal 
An order of confirmation is not a 
ministerial but a judicial act,’? even where no 
contest is made,’® resting in the judicial discre- 
tion of the court. 

Necessity. While under the general rule’® con-. 
firmation may not be necessary‘’® except when re- 
quired by statute’ or the foreclosure decree,** it is 
held to be good practice for the court to provide 
for it in its decree of sale.79 
effect of a judicial confirmation may be secured 


There is also a pre- 


But it is held that the 


without the special proceedings for confirmation 


65. Beazley v. Mershan, 
833, 10 Ky. Op. 782. 

[a] Sale in gross.—A mortgage 
covered an entire tract of land sup- 
posed to embrace two hundred and 
sixty-seven acres and the tract was 
ordered sold in foreclosure. The 
commissioner reported that plaintiff 
offered to take the land for his judg- 
ment and costs and no person offer- 
ing to pay the debt for any less num- 
ber of acres the land was cried off to 
plaintiff. The report, having been 
confirmed, is conclusive that the sale 
was in gross. and not by the acre. 
Beazley v. Mershan, 1 Kyl. 782, 10 
Ky. Op. 782. 

66. Smith v. De Witt First Nat. 
Bankyacll9 sArkew 235)08 Lt «SW (8:95; 
Hibernia Sav., etc., Soc. v. Boyd, 155 


1 KyL 


Cal. 193, 100 P 239; Howell County 
Apu, Weneoleas 108 Mo. 294, 18 SW 
1080. 


[a] Amount of bid.—A_ sheriff’s 
return on a mortgage, of sale and 
satisfaction to the amount bid, is at 
least in a collateral proceeding only 
prima facie evidence of such satis- 
faction. Howell County v. Wheeler, 
108 Mo. 294, 18 SW 1080. 

[b] Amount of property sold.— 
Hibernia Sav., ete., Soc. v. Boyd, 155 
Cal: 1931006 P4239; 

[c] Notice of sale.-—Smith v. De 
Witt First Nat. Bank, 119 Ark. 235, 
177 SW. 895. 

67. Smith v. De Witt First Nat. 
Ban 119 Ark. ;235, 177 SW °895. 

68. Allen v. Shannon, 74 Ind. 164; 
Oklahoma Farm Morte. Cows) Vv. 
Hatcher, 106 Okl. 262, 234 P 203. 

[a] Reasonableness of price.— 
The price bid and paid as shown by 
the return in the case of a sale with- 
out appraisement is presumed to have 
been the reasonable market value 
of the land. Oklahoma Farm Mortg. 
os v. Hatcher, 106 Okl, 262, 234 P 

69. Allen v. Shannon, 74 Ind. 164. 

[a] Title sold.—A return that cer- 
tain property has been sold raises a 
presumption that the proper title was 
sold, notwithstanding there may be 
some discrepancy between the partic- 
ular description in the decree and the 
return. Allen v. Shannon, 74 Ind. 


70. Generally see Judicial Sales 


71. Hyde v. Heaton, 43 Wash. 438, 
438, 86 P 664. 

[al Distinguished from the sale. 
—‘It does not have the virtue of the 
sale itself, but is judicial evidence of 
the sale.” Hyde v. Heaton, 48 Wash. 


ORL Try) any action. ‘or 


either by an agreement of the parties,°° or by the 
foreclosure decree, ordering the sheriff to sell the 
property and execute the deed to the purchaser 
and declaring that title shall thereupon pass: to 


433, 4388, 86 P 664. 

72. Roberts v. Goodin, 288 Ill. 561, 
123 NE 559; Oklahoma Farm Mortg. 
Co. v. Hatcher, 106 Okl. 262, 234 P 
203; State v. Holden, 96 Wash. 35, 39, 
164 P 595. See also Judicial Sales 
§ 60. But compare Hyde v. Heaton, 
43 Wash. 433. 86 P 664, 666 (where 
confirmation is referred to as “more 
of a ministerial act” with reference 
to its necessity and effect on the 
completion of the legal transaction, 
the sale of the premises). 

‘Tt is as much in the nature of a 
judicial act, therefore, as is the act 
of entering a judgment or decree in 
an action where the defendant duly 
served made Gefault, and certainly 
no one will contend that the entry 
of a default judgment is either a 
formal or ministerial act, or that a 
judge sitting to hear such an appli- 
cation would not be sitting to hear 
proceeding.’” 
State v. Holden, supra. 

[a] In Alberta it is held that an 
order of sale to take place ‘under 
the direction of the clerk of this 
court” is not in accord with the best 
practice, and will not oust the court 
of its power to review the proceed- 
ings on an application to confirm the 
sale. Cummings v. Semerad, (Alta.) 
8 WestLR 644. 

73. Roberts v. Goodin, 288 Ill. 561, 
123 NE 559; State v. Holden, 96 
Wash. 35, 39, 164 P 595. 

“The act of confirmation is, there- 
fore, something more than a mere 
formal or ministerial act. It clearly 
involves judicial discretion when ob- 
jections thereto are made, and when 
the effect of the order is considered, 
it must do so, we think, even though 
standing unopposed.” State v. Hol- 
den, supra. 

74. See infra § 1856. 

75. See Judicial Sales § 60. 

76. Ward v. Ward, 131 Fed. 946 
[aff 145 Fed. 1023 mem, 74 CCA 146 
mem (reh den 149 Fed. 204, 79 CCA 
162 [certiorari den 206 U. S. 564 
mem, 27 SCt 796 mem, 51 L. ed. 1190 
mem])]; Brown v. Marzyck, 19 Fla. 
840; Fort v. Burch, 6 Barb. (N. Y.) 
60; Fuller v. Van Geesen, 4 Hill (N. 
Yoekil  ~ati eHow. ,.AsasCasn 240.4: 
HowPr 182]; Young vy. Corless, 56 
Utah 564, 191 P 647. 

77. See statutory provisions; 
infra § 1858. 

.78. Moeller v. Miller, 315 Ill. 454, 
146 NE 449. 

79. See Moeller v. Miller, supra. 

80. Tooley v. Gridley, 11 Miss. 493, 
41 AmD 628. 


and 


For later cases, developments and changes in the law see cumulative Annotations, same'title, page and note number. 


tote nie 
etre ve.) 
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§§ 1848-1852] 


the purchaser.’t 


[§ 1849] b. Jurisdiction and Power To Confirm.%? 
Under general rules’ the court that rendered the 
judgment or decree of foreclosure** has jurisdie- 
tion and power to confirm a sale made thereunder.®® 
The court cannot be prevented from entertaining 
the motion to confirm by reason of any transfers 
made by the purchaser before confirmation.*® 
court’s power to confirm foreclosure 
under itS own order does not extend to a sale under 
execution on a bond given by the purchaser to 
Nor has the court any 
' authority to modify the original decree of foreclo- 
sure, change the terms of sale, or impose conditions 


secure the purchase price.*? 


on the confirmation.’§ 
Change of judges. 


davit of prejudice.®° 


[§ 1850] c. Proceedings for Confirmation®!—(1) 
As in the ease of other judicial sales®? 
the court may on motion of one entitled to ob- 
ject®® or on its own motion®™ entertain an applica- 


In General. 


tion to confirm the sale. 


81. State v. Evans, 176 Mo. 310, 
75 SW 914. See Sollie v. Outlaw, 
204 Ala. 522, 86 S 380 (construing a 
foreclosure decree as not confirming 
a sale thereunder in advance). 

82. Cross references: 

At adjourned term see infra § 1853. 
In chambers see infra § 1853. 
In vacation see infra § 1853. 


83. See Judicial Sales § 61. 
84 See supra §§ 1523, 1524. 
85. Investment Registry, Ltd. v. 


Chicago, etc., R. Co., 212 Fed, 594, 129 
CCA 1380 [aff 206 Fed. 488]. 

86. Pendleton v. Spear, 56 Ark. 
194, 19 SW 578; New York Fastern 
Christian Benev., etc., Soc. v. Bishop, 
8 NYS 60; Ex p. Lancaster, 46 S. C. 
274, 24 SE 195. 

87. Sumpter v. Hot Springs Sav., 
ete., Co., 140 Ark. 91, 216 SW 311. 

[al Strictly a statutory proceed- 
ing.—“The sale under an execution 
on such a bond is strictly a statu- 
tory proceeding. No authority is 
given in the statute authorizing a 
court to confirm a sale of real es- 
tate made thereunder, nor make a 
deed to the purchaser, nor to issue 
a writ of possession for the property 
sold under it. It is a proceeding 
wholly independent of an order of 
sale made by a chancery court in the 
enforcement of a decree of foreclo- 
sure. In that character of sale, it is 
' the duty of the court to fix the time, 
place and terms of sale, and the 
court making’ such an order is au- 
thorized to confirm the sale and or- 
der a deed and issue a writ for the 
possession of the specific property 
sold thereunder.”’ Sumpter v. Hot 
Springs Sav., etc., Co., 140 Ark. 91, 
98, 216 SW 311. 

88. Briggs v. Wilson, 9 Kan. A. 
718, 59 P 1095; Green v. State Bank, 
9 Nebr. 165, 2 NW 228; Archer v. 
Brockschmidt, 5 OhS&CP 348, 5 Oh 
NP 349. But compare Farmers’ L. & 
T. Co. v.. Green Bay, etc., R. Co., 6 
Fed. 100, 10 Biss. 203 (which was a 
case of a foreclosure and sale under 
a railroad mortgage, and in which it 
was held that, on the subsequent 
presentation of intervening claims, 
the court might require, as a condi- 
tion precedent to the confirmation of 
the sale that the purchaser should 
make a larger caSh payment than 
that fixed by the decree, so as to 
meet all exigencies). 

{a] An appeal from the order 
confirming the sale, there being no 
appeal from the foreclosure decree, 
does not authorize a review of the 
foreclosure decree. Davis v. Simon, 
$1 Fla. 588, 55 S 548. 

89. See statutory provisions; 
gencrally Venue [40 Cyc 134]. 


and 


By statute®® a change of 
judges may be required upon the filing of an affi- 
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Where the mortgagor dies®* before confirmation. 


risdictions, 


The 


sales executed 


it is held in some jurisdictions to be necessary to 
revive the action against his representatives be- 
fore the confirmation order is made;%? in other ju- 
a revivor is not required.®® 

[§ 1851] (2) Who May Apply. Under the gen- 
eral rule any interested party®? may apply for a 
confirmation of the sale. 

[§ 1852] (3) Who May Object. 
dicial sales,? where proper grounds exist,? as a 
general rule all persons whose rights are injuri- 
ously affected may object to the “confirmation of 
the sale;* and this right does not depend upon hav- 
ing a specific lien upon the mortgaged premises,° 
or being a party to the suit,® or the position or 
previous conduct of the party objecting.” 
tiff* or defendant® or the purchaser’? may object. 


As in other ju- 


Plain- 


Judgment creditor in the suit may object,+! unless 


the sale.1? 


90. State v. Holden, 96 Wash. 35, 
164 P 595. 

91. Bringing money into court see 
Judicial Sales §, 62. 

Notice to: 
Counsel see Judicial Sales § 62. 
Purchaser see Judicial Sales § 62. 


92. See Judicial Sales §§ 62-67%. 

93. See infra § 1851. 

94. Investment Registry, Ltd. v. 
Chicago, ~etc., R.. Co.,. 212 Fed. 594, 


129 CCA 130 [aff 206 Fed. 488]. 

95. Investment Registry, Ltd. v. 
Chicago, etc. R. Co., supra. 

96. Death of mortgagor generally 
see supra § 1786. 

97. De Yampert v. Manley, 127 
Ark. 153, 191 SW 905;, Wheatley v. 
Hays, 6 KyL 517, 13 Ky. Op. 218. 

98. Johnson L. & T. Co. v. Ball, 
7 Kan. A. 667, 53 P 878; Hochgraef 
v. Hendrie, 66 Mich. 556, 34 NW 165. 

99. Parties generally see supra 
§ 1551 et seq. 

1. See Judicial Sales § 63. 


[a] Court on its own motion.— 
Investment Registry, Ltd. v. Chi- 
cago, ete. R. Co., 212 Fed. 594, 129 


CCA 130 [aff 206 Fed. 488] (to inves- 
tigate charges of actual or construc- 
tive fraud). |, 

[b] Officer making sale.—Invest- 
ment Registry, Ltd. v. Chicago, etc., 
R. Co., 212. Fed...594, 129. CCA. 130 
{aff 206 Fed. 488]. 

{[c] Outsider.—Investment Regis- 
try, Ltd. v. Chicago, etc., Re Co., 212 
Fed. 594, 129 CCA 130 [aff 206 Fed. 
488] (to investigate charges of ac- 
tual or constructive fraud). 

2. See Judicial Sales § 64. 

- See infra §§ 1857-1861. 

U. S.—Investment Registry, 
Lite. v. Chicago, etc., R. Co., 212 Fed. 
594, 129 CCA 130 [aft 206 Fed. 488]. 

Ark.—Pendleton v. Spear, 56 Ark. 
194, 19 SW 578. 

Ill.—Wimberly v. Hurst, 33 Ill. 166, 
83 AmD 295. 


Kan.—Cowdin v, Cowdin, 81 Kan. 
528, or eso. 

Md.—Patapsco Guano Co. v. Elder, 
53 Md. 463. 


Mich.—Howard v. Bond, 42 Mich. 
131, 3 NW 289. 
Nebr.—Reno v. Hale, 28 Nebr. 646, 


44 NW 996; Phillips v. Dawley, 1 
Nebr. 320. 
N. J.—Leonard v. New York Bay 


Co., 28 N. J. Eq. 192 [rev on other 
grounds 28 N. J. Eq. 467]. 


N. Y.—Goodell yv. Harrington, 76 
N. Y. 547; Kellogg v. Howell, 62 
Barb. 280; Gould v. Mortimer, 16 
AbbPr 448, 26 HowPr 167; May v. 


May, 11 Paige 201; Brown vy. Frost, 
10 Paige 243, 1 Hoffm. 41; American 
Ins. Co. v. Oakley, 9 Paige 259. 

S. C.—Trapier v. Waldo, 16 S. C. 


his interests will not be affected in any way by 


One having no interest in the subject matter 
will not be heard to object.1° A purchaser pendente 


276. 

Tenn.—Musgrove v. Lusk, 2 Tenn. 
Ch. 576. 

Wis.—tTrilling v. 67 
Wis. 186, 30 NW 222 

Sask.—Union Bank y. Jordan, 1 
Sask. L. 105, 8 WestLR 77. 

[a]. Party aggrieved only can ex- 
cept and he must confine his excep- 
tion to the report and charges and 
the evidence on which the report is 


Schumitsch, 


based. Musgrove v. Lusk, 2 Tenn. 
Cha 576. 
nies Goodell v. Harrington, 76 N. Y. 


6 Kellogg v. Howell, 62 Barb. 
(CN. Y.) 280; Gould v. Mortimer, 16 
AbbPr 448, 26 HowPr (N. Y.) 167. 
See Investment Registry, Ltd. v. 
Chicago, etc., R. Co... 212 ed. 594, 
129 CCA 130 [aff 206 Fed. 488] (rec- 
ognizing rule). 

7. Investment Registry, Ltd. v. 
Chicago, etc., R. Co., supra. 

8. LeFevre v. Laraway, 22 Barb. 
(N. Y.) 167; Stahl v. Charles, 5 Abb 
iPr GN. Y.))-348. 

9. Howard v. Bond, 42 Mich. 131, 
3 NW 289; Detroit F. & M. Ins. Co. v. 
Renz, 33 Mich. 298; King v. Platt, 37 
N. Y. 156; Murdock v. Empie, 9 
AbbPriACNn.s Yip 283; 29. Mowers a9; 
Trilling v. Schumitsch, 67 Wis. 186, 
30 NW 222. 

10. Cowdin v. Cowdin, 31 Kan. 
528, 529, 3 P 369; Paulett v. Peabody, 
3 Nebr. 196; Phillips v. Dawley, 1 
Neb 320; Trapier v. Waldo, 16 S. C. 
76: 

“A party purchasing at a sheriff's 
sale acquires such an interest and 
becomes so far a party to the case 
that he is entitled to file a motion 
for the confirmation of the sale, or to 
institute proceedings in error in this 
court to reverse an order setting 
aside the sale.” Cowdin v. Cowdin, 


supra. 
oh May v. May, 11 Paige (N. Y.) 

12. Patapsco Guano Co. v. Elder, 
53 Md. 463; Union Bank v. Jordan, 1 
Sask. L. 105, 8 WestLR 77. 

[a] Where the homestead charac- 
ter of the land is established, execu- 
tion creditors have no_ interest 
therein, and cannot object to con- 
firmation. Union Bank v. Jordan, 1 
Sask. L. 105, 8 WestLR 77. 

13. Ark.—Pendleton y. Spear, 56 
Ark. 194, 19 SW 578. 

Til. —Wimberly v.; Hurst, 33 Ill. 166, 
83 AmD 295. 

Nebr.—Reno v. Hale, 28 Nebr. 646, 
44 NW 996; Phillips v. Dawley, 1 
Nebr. 320. 

N. J.—Leonard v. New York Bay 
Co., 28 N.. J. Eq. 192 [rev on other 
grounds 28 N. J. Eq. 467]. 
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lite from the mortgagor cannot object.4 
of the mortgagor, who. has not “been made a party 
to the suit, cannot object to the confirmation, her 
dower interest not having been cut off thereby.® 

The parties to a foreclo- 
sure sale may, by express agreement, waive their 
right to object to its confirmation,” or a party may 
estop himself by his conduct from raising j 
tion,4* and it is held that if no objection to the 
method of sale adopted is made by the mortgagor 
or by any of the encumbrancers, the purchaser 
Defendant is under no obliga- 
tion to present his objections to a sale at the time 
the sale is being made, and by failing to make his 
objections then he does not waive his right to urge 
them on the motion to confirm,?° but on motion to 


Waiver and estoppel.?¢ 


also cannot object.19 


N. Y.—White v. Coulter, 
357, 3 Thomps. & C. 608 [mod on 
other grounds 59 N. Y. 629]. 

But compare Investment Registry, 
Wiel ve Chicago, ete., R..Co., 212 Fed. 
boa t29 “CON 130 [aff 206 Fed. 488] 
(where it was said “an outsider 
even” may apply on the ground of 
fraud). 

[a] Rule applied.—A person not a 
party to the suit cannot have a sale 
set aside, made under a decree regu- 
larly obtained, on the ground that 
She holds an unregistered title to a 
part of the mortgaged premises, dis- 
charged from the mortgage by re- 
lease if the grantor, who appeared by 
the record to be the owner when the 
suit was brought, was properly made 
a defendant. Leonard v. New York 
Bay Co., 28 N. J. Eq. 192 [rev on 
other grounds 28 N. J. Eq. 467]. 


1 Hun 


14. Pendleton v. Spear, 56 Ark. 
194, 19 SW 578. 
15. White v. Coulter, 1 Hun 357 


[mod on other grounds 59 N. Y. 629]. 

16. See also infra § 1861. 

17. Muscatine Mortg., etc., Co. v. 
McGaughey, 58 Nebr. 709, 79 NW 
730; Phoenix Ins. Co. v. Boehl, 2 
Nebr. (Unoff.) 272, 96 NW 633; Miller 
v. Farmers’ Nat. Bank, 94 Okl. 101, 
PPS ley eae 


[a] Where appraisement is waived, 
it is not error, in the absence of 
fraud, to overrule an objection to 


confirmation of sale, on the ground 
the property did not sell for its true 


value. Miller v. Farmers’ Nat. Bank, 
94 Okl. 101, 221 P 71. 
18. U. S—Hewitt v. Great West- 


ern Beet Sugar Co., 230 Fed. 394, 144 
CCA. 536. 

Ill—Fergus v. Woodworth, 44 Ill. 
374. 

Iowa.—Damrow v. Iowa, ete, R. 
Co., 190 Iowa 996, 181 NW 271. 

Ky.—Harris v. Louisville Trust 
Co., 181 Ky. 659, 205 SW 772. 

La.—Hal! v. Hawley, 49 La. Ann. 
1046, 22 S 205. 

Mich.—Butters  v. 153 
Mich. 158, 117 NW 203. 

Nebr.—Omaha First Nat. Bank v. 
Hunt, 101 Nebr. 748, 165 NW 139. 

N. J.—Delaware, ete, R. Co. v. 
Scranton, 34 N. J. Eq. 429. 

N. Y.—Carter v. Builders’. Constr. 
Co., 1384 App. Div. 553, 119 NYS 670. 

Oh.—Walters v. Homberg, 19 Oh. 
Cir ICw NU) Si 514, “3! hOhny A. 826; 
Mathers v. Kinney, 8 oo. Dec. (Re- 
print) 516, 8 CincLBul 26 

Okl.—Miller v. Farmers’ Nat, Bank, 
G4F Ok. 0159221" P TL. 

S. C.—In re Creech, 112 S. C. 205, 
99 SE 828. 

[a] Laches.—(1) A mortgagor, 
who is party to the foreclosure pro- 
ceedings and who might at any time 
move the court to act on confirma- 
tion, is in no position to complain of 
a delay of fifteen years by the mort- 
gagee in securing confirmation of the 
sale. Walters v. Homberg, 19 Oh. 
Gir) Ct. No 'S; 514; 3) Oh. AL32'6-74(2), 
A sale, improperly made en masse, is 


Butters, 
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[§ 1853] (4) 


an objec- 


of court?? or in 


not available as an excuse for not 
redeeming during the statutory pe- 
riod where the mortgagor could have 
had the sale set aside at any time 
during that period and failed to do 
so. Flynn v. Wilkinson, 56 Ill. A. 
239. 

[b] Failure to plead.—A failure 
by defendant to deny the allegations 
of plaintiff in his pleading that the 
mortgaged land is indivisible estops 
him from later raising an objection 
to the sale en masse ordered by the 
court. Harris v. Louisville Trust Co., 
181 Ky. 659, 205 SW 772: 

{c] Failure to appeal.—Where a 
decree is rendered ordering foreclo- 
sure of real estate mortgage, and 
defendant excepts to the judgment 
on the ground that the court commit- 
ted error in failing to order sale of 
the property in separate parcels, and 
files a motion for new trial alleging 
this as error, and- the motion is 
passed on and overruled in the ab- 
sence of defendant, and no appeal is 
taken or application made to set the 
order aside, the error is waived, and 
cannot be. urged as an objection to 
the confirmation of the sale. Miller 
v. Farmers’ Nat. Bank, 94 Okl. 101, 
22h eP 

{d] Fraud or oppression.—A wrt. 
gagor who does: not object at the 
sale or at the confirmation of the 
sale cannot afterward impeach the 
validity of the sale except on the 
grounds of fraud or _ oppression. 
Fergus v. Woodworth, 44 Ill. 374. 

[e] Receipt of costs awarded.— 
Plaintiff's attorney, in an action to 
foreclose, was awarded costs in a 
certain sum, and the referee, after 
making other disbursements, did not 
have money sufficient in his hands to 
pay in full the costs awarded to the 
attorney The attorney can receive 
the sum admittedly in the hands of 
the referee applicable to payment of 
his attorney’s fees, although not 
sufficient to pay in full the amount 
awarded without waiving the right 
to object to the referee’s disburse- 
ments claimed to have so depleted 
the amount in his hands when the 
report is filed. Carter v. Builders’ 
Constr.. Co., 134 App. Div. 553, 119 
NYS 670. 

{[f] Where several orders of sale 
were made, covering a period of 
over a year from the foreclosure de- 
cree to the sale, and all adopted the 
same method of subdivision and no 
objection was made by defendant 
during the entire period, he cannot 
urge the objection that the method 
was an improper one, after the sale 
is made and confirmed. Mathers v. 
Kinney, 8 Oh. Dec. (Reprint) 516, 
8 CincLBul 267. 

19. Andrews v. O’Mahoney, 112 N. 
Y. 567, 20 NE 374. 

20. Scandinavian-American State 

62, 185 P 


Bank v. Downs, 76 Wash. 
Hewitt v. Great Western Beet 


807. 
21. 
Sugar Co., 230 Fed. 394, 144 CCA 


[§§ 1852-1853 


The wife | confirm he must present all the grounds of objection 
of which he then has knowledge, and is deemed to 
waive any which he knows of and does not present.*4 


Time for Confirmation. Unless 


otherwise directed by statute,?? confirmation of a 
foreclosure sale may be ordered at any time after 
the return or report of the officer,?* provided only 
a reasonable time is allowed to parties in interest 
to file objections? and to be heard,?> notice of the 
hearing to the parties being required i in some cases,”® 
and not in others.?* 
a long lapse of time in the absence of evidence that | 
the interests of innocent parties have been preju- 

diced by the delay.?® 
has been held, may be made at an adjourned term 


Confirmation may be had after 


The order of confirmation, it 


chambers;*° and it has been held 


536; Damrow v. Iowa, etc., R. Co., 
190 Iowa 996, 181 NW 271. 

[a] Objection after confirmation. 
—Where, after bids were in at the 
receiver’s sale on foreclosure of a 
trust deed, the court approved a later 
and higher bid and directed the re- 
ceiver to convey the property to such 
bidder, to which action there was no 
objection at that time from any 
source, a bidder who made the high- 
est bid at the time of sale was 
thereafter precluded from having ap- 
proval of the sale to the subsequent 
bidder set aside on the ground that 
the ecourt abused its discretion. 
Damrow v. Iowa, ete., R. Co., 190 
Iowa 996, 181 NW 271. 

22. See statutory provisions. 

23. Galbreath v. Drought, 29 ‘Kan. 
711; Forest Lake Cemetery v. Baker, 
113° Md. 529, 77 A’ 853. See: also 
Judicial Sales § 64%. 

[a] Immediate confirmation.—The 
fact that the sale was immediately 
reported to and confirmed by the 
court has been held unobjectionable 
where the ‘parties have not been 
prejudiced thereby and. where the 
court afterward heard a motion to 
set aside the confirmation and sale 
as if there had been no confirmation. 
Williams vy. Jones, 162 Ark. 94, 257 
Sw 748. 

24. Clement v. Ireland, 129 N.C. 
220, 39 SE 838. See Murphy v. Gunn, 
54 Nebr. 670, 74 NW 1065 (where it 
is claimed that the time limited to 
show cause against a confirmation 
is too short, the party objecting 
should apply for further time). 

[a] On day of sale—Where a 
foreclosure sale was confirmed in the 
afternoon of the same day in which 
the sale was made, it was held suffi- 
cient cause for setting aside the 
confirmation. Clement, v. Ireland, 129 
N. C. 220, 39 SE 838. 


25. Raymundo y. Sunico, 25 Phil- 
ippine 365. 

26. Grimalt v. Velasquez, 36 
Philippine 936. See also Judicial 
Sales § 62. 

[a] After notice required in order 


nisi.—‘‘'The usual order nisi having 
been passed, the notice having been 
given as required by that order, and 
no exceptions to the sale having 
been filed in the mortgage case, 
there was no reason why the sale 
should not have been’ finally rati- 


fied.” Forest Lake Cemetery  v. 
Baker, 113. Mad. -529,- 5316s) 770A) S53 
27. Galbreath v. Drought, 29 Kan. 
711; Brown v. Fitzpatrick, 56 Nebr. 
61, 76 NW 456. See also Judicial 
Sales § 62. 
28. Powell v. Pierce, 168 Mich. 427, 


134 NW 447 (eight years); Walters v. 
Homberg, 29 Oh. Cit, .Ct.. NAS, (514; 
3 Oh. A, 326 (fifteen years); Hyde v. 
Heaton, 43 Wash. 433, 86 P 664 (six 
years). 

29. Nebraska L. & T. Co. v. Ha- 
mer, 40 Nebr. 281, 58 NW 695, 

30. Hutchinson v. Smidt, 4 Nebr. 
(Unoff.) 850, 96 NW 601 (the court 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 1853-1855] 


‘that it may be made in vaeation.®! 


[§ 1854] (5) Hearing and Determination—(a) In 
As in the ease of other judicial sales?” 
the parties interested** are entitled to a hearing.*4 

Scope of inquiry. Except as it may otherwise be 
provided in the foreclosure decree,®> the question 
before the court on such a motion will be strictly 
confined to the legal propriety of confirming the 
sale under the terms of the decree as they exist,*¢ 
and not the propriety of the decree itself or of 
The issues involved 
are the interest of the parties,** fraud or miscon- 
duct,*® and irregularities in the proceedings,*® and, 
statutes restricting the discretionary 
power of the court,‘ equitable matters as distinet 
from legal questions as to the regularity of the 
proceedings under the order of sale,4? but not ques- 
tions as to the validity of the order of sale itself,*8 
The court may make a personal inspection of the 


General. 


proposed amendments thereto.*? 


even under 


premises in its discretion.*4 


might overrule objections in cham- 
bers as well as confirm in an un- 
contested case); Hartsuff v. Huss, 


2 Nebr. (Unoff.) 145,.95 NW 1070. 
See generally Judges § 88 et seq. 

31. Ex p. Branch, 63 Ala. 383; 
Lawsen y. Gibson, 18 Nebr. 137, 24 
NW 447. See generally Judges § 88 
et seq. 

32. See Judicial Sales § 65. 

33. See supra § 1551 et seq. 

34 Murphy y. Gunn, 54 Nebr. 670, 
74 NW 1065; Clement vy. Ireland, 129 
N. C. 220, 39 SE 838; Raymundo v. 
Sunico, 25 Philippine 365. 

25. Mercantile Trust Co. v. Ten- 
messee Cent. R. Co., 294 Fed. 483. 

[a] Questions as to liability for 
taxes may, under the foreclosure de- 
eree, be left open for decision by the 
court on confirmation of the sale. 
Mercantile. Trust Co. v. Tennessee 
Cent. R.-Co., 294 Fed. 483. 

sé. U. S.—Investment 
Ltd. v. Chicago, etc., R. Co., 
594. 129° CCA 130. 

Ill.—Lambert v. Livingston, 131 Ill. 


161, 23, NE 352. 
Ralston, 10 Kan. 


Kan.—Mills v. 
206. 

Md.—Hadaway v. Hynson, 89 Mad. 
305, = A 806. 

N. Y.—Mullins v. Franz, 162 App. 
Div. 316, 147 NYS 418. 

Ok. —Oklahoma Farm Mortg. Co. 
v. Hatcher, 106 Okl. 262, 234 P 203. 

Wis.—Cord v. Hirsch, 17 Wis. 403. 

[a] Disposition of surplus.—W here 
objections are filed for the sole pur- 
pose of deciding who is entitled to 
the surplus, an order disposing of the 
surplus amounts to a confirmation of 
the sale. Lambert vy. Livingston, 131 
Tll. 161, 23 NE 352. 

37. See supra § 1848. 

38. Slack v. Cooper, 219 Ill. 138, 
76 NE 84. 

39. Investment Registry, Ltd. v. 
Chicago, ete. R. Co. 212 Fed.’ 594, 
129 “CCA’ 130) [aff 208 > Feat. 4881] ; 
Slack v. Cooper, 219 Ill. 138, 76 NE 
84; Oklahoma Farm Mortg. Co. v. 
Hatcher, 106 Okl. 262, 234 P 203. 

[a] Actual or constructive fraud. 
—Investment Registry, Ltd. v. Chi- 
cago, etc. R. Co., 212 Fed. 594, 129 
CCA 130 ‘Taft 206 Fed. 488]. , 

Fraud or misconduct see also infra 

1860. 

5 40. Quigley v. Breckenridge, 180 
Ill. 627, 54 NE 580; Slack v. Cooper, 
219. Ii 138; 76 NE 84; Carter v. 
Hyatt, 76 Kan. 304, 91 P 61; Mullins 

Franz, 162 App. ‘Div. 816,9147 NYS 
18; Oklahoma Farm Mortg. Cote 
Hatcher, 106 Okl. 262, 2384 P 203. 


Registry, 
212 Fed. 


Irregularities see also infra §8§ 
1859, 1860. 

41. See infra § 1856. i 

42. See Pool v. Gates, 119 Kan. 


621, 240 P 580 (the statute enlarging 
the power of the court from merely 
the consideration of whether the 
proceedings were regular or not toa 
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[§ 1855] (b) Objections and Exceptions. 
the case of other judicial sales*® the proper method 
of preventing a confirmation of the sale is by 
proper and seasonable objections or exceptions to 
the .confirmation.*® 

Nature of objections.*7 
can be considered which might and 
been interposed before the decree,#® nor any objec- 
tion to the decree itself,49 unless the objection is 
one which affeets the jurisdiction or the power of 
the court to make the decree,®° or unless, because 
of the invalidity of the decree, no title would pass 
by confirmation. 
and rules of court,°? the written objections provided 
for therein are confined to objections on the ground 
of inadequacy of price,®* all other objections being 
raised by an independent bill or action or by pe- 
tition filed in the foreclosure proceedings.** 
risdictions where all the proceedings are ex parte 


[42 C.F] 219 


As in 


Generally no objection 
should have 


In some states, under statutes 


In ju- 


until the sale is reported by the mortgagee,*® all 


determination as to the regularity of 
the proceedings and whether they are 
“in conformity with law and equity” 
does not affect the statute requiring 
the payment of all surplus proceeds 
to defendant, so as to give the court 
power to decree their payment to the 
person equitably entitled). 


43. Folsom v. Mid-Continent L. 
Ins. Co., 94 Okl. 181, 221 P 486. | 
44. Kremer v. Thwaits, 105 Wis. 


534, 81 NW 654. 

45. See Judicial Sales §§ 66, 67. 

Exceptions to report see supra 
§ 1846. ; 

46. U. S.—Investment Registry, 
Ltd. v. Chicago, ete., R. Co., 212 Fed. 
594, 129 CCA 130 [aff 206 Fed. 488]. 

Ark.—Pendieton v. Spear, 56, Ark. 
194, 19 SW 578. 

Ill.— Wimberly v. Hurst, 33 Ill. 166, 

Iowa, 


83 AmD 295. 

Iowa.—Damrow vy. eter RR. 
Co., 190 Iowa 996, 181 NW 27 

Kan.—Cowdin v. Cowdin, a Kan. 
528,73 LP 369. 

Ky. +~-Vanece v. Lane, 82 SW 297, 26 
pa a 619. 

La.—Hall v. Hawley, 49 La. Ann. 
1046, 22 S 205. 

Md.—Gatchell v. Presstman, 5 Md. 
161. 

Mich.—Union Trust Co. v. Hlec- 
tric Park Amusement Co., 168 Mich. 
574,435 NW. 115: 

Nebr.—Hamer  v. 
ning Li. & I =Co; 
NW 1041. 

N. J.—Cropper v. Brown, 76 N. J. 
Eq. 406, 74 A 987, 139 AmSR 770. 

N. Y.—Goodell v. Harrington, 76 
ENG Vea SGT. 

Oh.—Walters v. Homberg, 19 Oh. 
Cir. Ct: Ni Si 514,23) Oh A.*326; 

Okl.—Strother v. Wilkinson, 108 
Ok. 5:7, :28'3> PLU: 

S. C._Trapier v. Waldo, 16 S. C! 276. 

Wash.—Feek v. Brewer, 11 Wash. 


264, 39 P 655. 
Wis.—Trilling ve Seat ra 67 
Jordan, 1 


Wis. 186, 30 NW 2 

Sask.—Union Bante Vv. 
Sask. L. 105, 8 WestLR 77. 

47. Particular objections consid- 
ered see infra §§ 1858-1861. 


McKinley-Lan- 
52 Nebr. 705, 72 


48. Ky.—Vance v. Lane, 82 SW 
297, 26 KyL 619. 

Nebr.—Hamer vy. McKinley-Lan- 
ning L. & T. Co., 52 Nebr.' 705, 72 
NW 1041. 

N. J.—Delaware, etc., R. Co. v. 


Scranton, 34 N. J. Ba. 429. 

Okl.—Merritt v. Park Nat. Bank, 
77 Okl. 148, 187 P 232; McCornack v. 
Fleming, 70 Okl. 50, 172 P 952. 

S. C.—Muckenfuss y. Fishburne, 68 
S.C: 41,46 SE 537. 

[a] Rule applied.—Where defend- 
ant made the objection before the 
decree, but failed to appeal from the 
decree, and then seeks to raise the 
same question by objection to con- 
firmation of the sale. Miller v. 
Farmers’ Nat. Bank, 94 Okl. 101, 221 


etal 

[b] Plaintiff’s title to note.— 
Whether or not plaintiff, suing upon 
a note executed by defendant and to 
foreclose a realty mortgage securing 
it, was an innocent purchaser of the 
note sued upon, could not be heard 
upon an objection to the confirma- 
tion of the sale of the land. Merritt 
v. Park Nat. Bank, 77 Okl. 148, 187 
P 232. 

[c] Relation of principal and 
surety.—Questions as to the alleged 
principal and surety relationship of 
the parties cannot be raised for the 
first time by objection to the confir- 
mation. Strother v. Wilkinson, 108 
OKT 28322-7193 

[d] Secondary liability.—An owner 
of the equity of redemption, who has 
made no defense to the foreclosure 
suit, cannot object to confirmation of 
the sale on the ground that the mort- 
gage was only collateral and that the 
principal security for the debt has 
not been resorted to or exhausted. 
Delaware, ete., R. Co. v. Scranton, 34 
Ni J. Eq. 429. 

Estoppel, laches, 
Supra § 1852. 

49. Richardson v. Owings, 86 Md. 
663, 39 A 100; Union Trust Co. v. 
Blectric Park Amusement Co., 168 
Mich. 574, 135 NW 115. 

50. Fisher v. Evans, 175 Ky. 300, 
194 SW 361; Baldwin v.- Burt, 54 
Nebr. 287, 74 NW 594; Bloor v. Smith, 
112 Wis: 340, 87 NW 870. 

[a] Failure to join necessary 
party.—Fisher v. Evans, 175 Ky. 300, 
194 SW 3861. 

51. Stark v. Royce, 44 Wash. 287, 
87 P 340. 

[a] Reason for rule.—‘‘A confir- 
mation in so far as it would affect 
the appellants can be of no validity, 
while it might compel the respondent 
to resort to an independent action to 
remove the apparent cloud on his 
title. It is the policy of the law to 
avoid circuity of actions, and inas- 
much as the subject-matter of the 
controversy between the parties, as 
well as the parties themselves, were 
before the court in this proceeding, 
we conclude that the court could 
properly take cognizance of the fact 
that the judgment on which the sale 
was founded must be set aside, and 
refuse for that reason to confirm the 
sale.” Stark v. Royce, 44 Wash. 287, 
294, 87 P 340. 


and waiver see 


52. See rules of court; and statu- 
tory provisions. 
‘ austeaneey of price see infra 


53. Dunlap v. Chenoweth, 90 N. J. 
Eq. 601, 106 A 890 [aff 90 N. J. Eq. 
85, 105 A 592]; Cropper v. Brown, 76 
N. J. Hq. 406, 74 A 987, 1389 AmSR 
ee eae v. Shaw, (N. J. Ch.) 69 


54. 
55. 


See cases supra note 53. 
See statutory provisions. 


220 [42 C.J.] 


objections to the sale are available to the mort- 
gagor at this time.*® 

Statement of objections. The objections, on what- 
ever ground they are based,°? must be stated spe- 
cifically and so as to direct the attention of the 
court clearly to the defect complained of.°® 

Burden is on the objector to establish the exist- 
ence of all facts relied on in his objections.6® Nor 
is the burden sustained by his own affidavit as to the 
existence of such facts,°° even though such facts 
are not denied by his opponent.®t 


[§ 1856] (c) Discretion of Court. Under the gen-, 


eral rule®? confirmation of the sale rests largely 
within the judicial discretion®® of the court,°* not 
reviewable except in a plain case of an abuse.®* 

Limitation on power of court. While the court 
has discretionary power to confirm or to refuse 
to confirm foreclosure sales,°® and its act is not 
reviewable except for abuse of diseretion,®’ stat- 
utes may fix, or be construed to fix, certain defined 
limits for the exercise of that discretion, the court 
being under a duty to confirm if the case falls 
outside of those limits.®® 

[§ 1857] (d) Approval or Disapproval—aa. In 
General. The court, in its discretion,°® may, among 
other objections,’° approve and confirm a sale as 
against the following objections: That the court 
failed to determine the mortgagor’s indebtedness 
before decreeing the sale, when the objection to the 


Za non Hamilton, 76 Md. 304,| court may, 


56. 


in such a case, 
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deeree could have been made before the sale;7 that 
a mere clerical error had been made in the order of 
sale, not impairing its validity or affecting the in- 
tegrity of the record; that a bond was not given 
to nonresident defendants where they filed their 
appearances in the proceedings;** or that the pur- 
chaser, prior to the sale, had violated an injune- 
tion against the removal of the mortgaged prop- 
erty.“* On the other hand it has been held that 
the court may,7> among other grounds,’® refuse to 
ratify a sale where it appears reasonably certain 
that, but for the severe illness of the mortgagor, 
the decree would have been discharged by payment 
before the day of sale;*7 and it is the court’s duty 
to refuse to ratify a sale where the mortgagee had 
without right refused to accept a tender of payment 
of the mortgage debt from the person entitled to 
redeem.’® 

Acts of an agent in securing the loan for which 
the mortgage was given were unobjectionable and 
furnished no ground for a refusal to confirm.*® 

[§ 1858] bb. Mistake.°° A mistake of the parties 
as to some material fact may be sufficient as a 
ground for refusing confirmation.*+ Refusal to con- 
firm has been upheld where it appeared that com- 
plainant was mistaken in regard to his legal rights 
or liabilities under the foreclosure or sale,’? except 
where it was shown that the mistake was due to 
his own negligence and not superinduced by any 


inquire] had. It is the duty of the court to 


25 A 34 

[a] Validity of mortgage may be 
determined. Albert v. Hamilton, 76 
Mad. 304, 25 A 341. 

57. Grounds see infra §§ 1857-— 
1861. 

58. Murphy v. Gunn, 54 Nebr. 670, 
74 NW 1065; Ecklund v. Willis, 44 
Nebr. 129, 62. NW 493; Keene: Five 
Cent Sav. Bank v. Johnson, 1. Nebr. 
(Unoff.) 69, 95 NW 504. 

59. Forest Lake Cemetery v. Ba- 
ker, 113 Md. 529, 77 A 853; Hays v. 
Christiansen, 105 Nebr. 586, 181 NW 
379. 

[a] Objections to accounting by 
mortgagee.—On an accounting by a 
mortgagee in possession, rendered in 
response to objections by the mort- 
gagor to confirmation, evidence as to 
offers to rent the premises or parts 
thereof is insufficient to show that 
the mortgagee with diligence could 
have received greater rents than he 
actually received. Hays v. Chris- 
tiansen, 105 Nebr. 586, 81 NW 379. 

60. Forest Lake Cemetery v. Ba- 
ker, 113 Md. 529, 77 A 858. 

61. Forest Lake Cemetery v. Ba- 
ker, supra, 

62. See Judicial Sales § 66%. 

63. “Judicial discretion” defined 
see Discretion § 3. 

64. U. S.—Mercantile Trust Co. v. 
Tennessee Cent. R. Co. 294 Fed. 

3 


483. 

Ill. Roberts v. Goodin, 288 Ill. 561, 
567, 123 NE 559. 

Iowa.—Damrow v. Iowa, ete, R. 
Co., 190 Iowa 996, 181 NW 271. 

Oh.—Lake Shore Saw Mill, ete., Co. 
v. Cleveland Realization Co,, 11 Oh. 
A. 387. 

Wash.—State v. Holden, 96 Wash. 
357 164 P 595. 

“Te chancellor has a broad dis- 
eretion in the matter of approving or 
disapproving a master’s sale made 
subject to the court’s approval by 


the terms of the decree.’’ Roberts v. 
Goodin, supra. To same effect Slack 
v. Cooper, 219 Ill. 138, 76.NE 84; 


Quigley v. Breckenridge, 180 Ill. 627, 
54 NE 580. 

[a] Refusal to confirm.—(1) Dam- 
row v. Iowa, etc., ~ Co.,. 1904 lowa 
996, 181 NW 271. (2) “Clearly the 


into the regularity of the proceed- 
ings and refuse confirmation if he 
finds that the prescribed method of 
making the sale has not been sub- 
stantially pursued.” State vy. Holden, 
96>Wash.735,039,4164 ePe595-2 9C3) 1 SIE 
the chancellor finds, upon the coming 
in of the report of a master, that 
the sale as made is not to the best 
interest of all concerned and is in- 
equitable, or that any fraud or mis- 
conduct has been practiced upon the 
master or the ,court or any irregu- 
larities in the proceedings, it is his 
duty to set aside the sale as made 
and order another sale of the prem- 
ises.” Slack v. Cooper, 219 Ill. 138, 
144, 76 NE 84. 

65. Slack v. Cooper, supra; Lake 
Shore Saw Mill, etc., Co. v. Cleveland 
Realization Co., 11 Oh. A. 387. 

[a] Abuse of discretion within 
the rule is shown where it appears 
that the order or decree is such as 
not to be equitable as between the 
parties interested. Slack v. Cooper, 
219 Ill. 138, 76 NE 84. 


66. See supra text and note 64. 

67. See supra text and note 65. 

68. Oklahoma Farm Mortg. Co. v. 
Hateher, 106 OKI. »2'62,..234- PP: 203. 


See also’ Judicial Sales’ § 66%. 

[a] Limitations discussed.—‘“‘The 
courts in construing this section 
have held to the general rule that 
the act of the court in confirming or 
setting aside a judicial sale is an act 
of judicial discretion, but within 
certain definite limits beyond which 
it may affirmatively appear. that 
there is an abuse of discretion. Such 
limits may appear on motion to con- 
firm the sale where there is no good 
reason on the face of the record or 
made to appear for not affirming the 
sale in favor of the party objecting, 
amounting to fraud or unfairness to 
such party, or where there is no 
mistake on his part resulting in in- 
jury without his fault, or unavoid- 
able casualty to the parties desiring, 
in good faith, to bid, or irregulari- 
ties in the proceedings which would 
result in defect of title and depre- 
ciation in value, and the same limits 
may appear on an application to set 
aside a sale after the confirmation is 


examine the proceedings of the offi- 
cer making the sale and determine 
whether or not the sale has been 
made in conformity to the provisions 
of chapter 3, article 23, of the stat- 
utes, and, if the court finds that the 
provisions of this article have in all 
respects been complied with, the 
court shall then express satisfaction 
and order a deed made to the pur- 
chaser.” Oklahoma Farm Mortg. 
AG Hatcher, 106 Okl. 262, 264, 234 

69. See supra § 1856. 

70. See infra §§ 1858-1861. 

Enoumbrances see supra § 1839. 
§ a pepure or defect in title see supra 

[a] Usury cannot be urged as an 
objection to the ratification of a fore- 
closure sale, but can only arise upon 
the statement of a final account by 
the auditor. Owens v.’ Graetzel, 146 
Md. 361, 126 A 224, 39 ALR 943. 

71. In re Creech, 112 S. C. 205,99 


Primrose v. Wright, 102 Md. 
105, 62. A 238, 


73. Conclin v. Grand Cent. Sav., 
ete. Assoc., 144 Ky. 237, 138 SW 


74 Union Sav. Bank v. Lincoln 
Normal University, 4 Nebr. (Unoff.) 


70, 93 NW 408. 
75. Discretion see supra § 1856. 
76. See infra §§ 1858-1861. 
77. Hawkins v. Jones, 131 Ark. 
478, 199 SW 549. 
78. Kent Bldg., .ete., Co. v. Mid- 


dleton, 112 Md. 10, 75 A 967. 

79. Vann v. Union Cent. L. Ins. 
Co., 104 Okl. 61, 230 P 484, 

80. "See also supra § 1840; and in- 
Eraie:s al8i67, 

81. See cases infra tis note. 

[a] Amount of the mortgage debt. 
—Bonham y. Cave, 102 S. C. 308, 86 


SE 681. 

[b] Identity of successful bidder. 
—Montclair Bldg., ete. Assoc v. 
Narmere GN, JChy)s 677A. 852: 

[¢] Terms of sale.— German 
American Nat. Bank vy. Interstate 


peaet ete., Co., 114 Misc. 740, 75 S 


82. McCutchen v. Union Trust Co. 
271 Fed. 586. 


am aa a ER aa a a a aE eS ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number,. 
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party to the transaction;8* also where it apaeeted 
that the mortgagor failed to take any steps to 
prevent the sale and protect his property because 
of his mistaken impression that he was not legally 
free to do so,** in the absence of any showing that 
any measures he could have adopted would have 


been effective.®> 


[§ 1859] cc. Irregularities in Notice of Sale.*¢ 
As in the case of other judicial sales’? it has been 
held that confirmation may be refused where it 
appears that notice of the time and place of the 
sale as required by statute was not given,’* that de- 
fendant was ignorant of the time of sale®® or was 
not advised thereof by plaintiff after his assurance 
that he would be, that the notice did not fairly 
apprise! the public of the land to be sold,®! or *that 
the notice contained unauthorized terms of sale. 
But generally mistakes or omissions in the recitals 
of the notice of sale which are not shown to have 
prejudiced the parties or the purchaser will not 
justify a refusal to approve and confirm the sale ;%* 
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advertising than the mortgage 


called for®® and no evidence is offered that a different 
mode of advertising would have produced better 
results,°® no objection lies. 
that the publication was made in plaintiff’s news- 
paper where the paper satisfied the statutory re- 


It is no valid objection 


quirements®’ and there was no proof of prejudice 


[§ 1860] 


and, a fortiori, where no mistakes are shown®* and 


83. Cooper v. Crosby, 8 Ill. 506. 

84. Guarantee Trust Co. v. Fitz- 
gerald /Hotel;, ‘ete, Corp., 97. N.’ J. 
Bq. 277, 127 A 672. 

85. Guarantee Trust Co. v. Fitz- 
gerald Hotel, etce., Corp., supra. 

{a] Failure to bid.—Foreclosure 
sale under mortgage will be con- 
firmed as against objection by the 
mortgagor corporation to the effect 
that, due to a mistake by its officers 
and stockholders as to the effect of 
a restraining order inthe suit for 
appointment of a receiver, it took no 
steps to prevent the sale where the 
entire corporate assets of the mort- 
gagor at the time of the sale con- 
sisted of real estate under foreclo- 
sure and rents due from tenants, and 
it was not shown that but for the 
mistake the mortgagor could have 
prevented the sale or procured bids 
in excess of the bid secured at the 
foreclosure. Guarantee Trust Co. v. 
Fitzgerald Hotel, etce., Corp., 97 N. J. 
Bq. 277, 127 A 672. 

86. Notice of sale see supra § 1813 
et seq. 

87. See Judicial Sales § 32. 

88. Miller v. Lefever, 10 Nebr. 77, 
4 NW 929. 

89. Griswold v. Barden, 146 Wis. 
35, 130 NW 952. 


90. Great West L. Assur. Co. v. 
Lieb, (Sask.) 11 WestLR 632. 

91. Cooper v. Ryan, 73 Ark. 37, 83 
SW 328. See Power v. Foster, 37 
CanLJINS 508 (approved form of 
advertisement). 


92. See Rogers v. St. Martin, 110 
La. 80, 34 S 137 (where the writ 
commands the sheriff to sell for cash 
in part and the balance on credit, his 
offer by advertisement to sell for 
cash only is unauthorized and the 
-sale may be enjoined). 

93. Mo.—Commerce Trust Co. v. 
Ellis, 258 Mo. 702, 167 SW 974. 

Nebr.—Nebraska aScrue Lt OOss0Ve 
Hamer, 40 Nebr. 281, 58 NW 695. 

N. J.—Coxe v. Halsted, 2N. J. Eq. 
311. 

N. Y.—State Realty, etc. Co. v. 
Villaume, 121 App. Div. 793, 106 NYS 
698. 


Pa.—Hatfield v. Semans, 260 Pa. 
94, 108 A 539; Donley v. Semans, 260 
Pa. 88, 1038 A 587. 

Porto Rico.—Torres y. Lathrop, 16 
Porto Rico 172. 

[a] Rule applied to: (1) Failure 
of master in chancery to sign notice 
in his own hand. Coxe vy. Halsted, 
2 N: J. Ea. 311.: (2) Failure to cite 
book and page in the recorder’s office 
where the deed was recorded. Com- 
merce Trust Co. v. Ellis, 258 Mo. 702, 


167 SW 974. (8) Failure to state the 
amount due on the decree. Gallen- 
tine v. Cummings, 4 Nebr. (Unoff.) 


690, 96 NW 178. (4) Statement that 


the sale will be for. ‘‘costs’” instead 
of for ‘‘cash.”” McCarn v. Cooley, 30 
Nebr. 552, 46 NW 715. 


94. Talbott v. Bar etans Silicite 
Co., 144 Md. 654, 125 A 40 


95. Talbott v. pees ee Silicite 
Co., supra. 
96. Talbott v. Maryland Silicite 


Co., supra. 


97. Strother v. Wilkinson, 108 
OKUTSt. 233) PP eo19: 
98. Strother v. Wilkinson, supra. 


99. See also infra §§ 1872, 1873. 

Irregularities in appraisement see 
supra § 1810. 

1. National Bank of Commerce v. 


Kinkead, 61 Nebr.. 264, 85 NW 70; 
Johnson v. Colby, 52 Nebr. 327, 72 
NW 313. 


2. See Judicial Sales § 67%. 

3 Investment Registry, Ltd. v. 
Chicago; sete.,, R. Co., '212' Fed. 594, 
129 CCA 130 [aff 206 Fed. 488]; 
Layton v. Rhode Island Hospital 
Trust Co., 205’ Fed. 276, 125 CCA 263; 
Wells v. Lenox, 108 Ark. 366, 159 SW 
1099, AnnCas1914D 11; Herman v. 
Mondawmin Bldg., ete., Co., 145 Md. 
480, 125 A 814. 

[a] Promise of postponement.— 
Where a mortgagor was induced by 
the mortgagee to believe that the 
sale would be postponed to give him 
a longer time for perfecting his ar- 
rangements to redeem, and, relying 
on the mortgagee’s promise, he ab- 
sented himself from the sale, con- 
firmation is refused. Wells v. Lenox, 
108 Ark. 366, 159 SW 1099, AnnCas 
1914D 11. 

[b] Acts of mortgagee’s repre- 
sentative.—The mortgagee’s' repre- 
sentative attended the sale but his 
private instructions were not to bid 
in the property for his principal. 
This, however, was not known to 
other bidders at the sale, who gen- 
erally knew that he represented the 
mortgagee, the inference being that 
he was prepared to bid for the prop- 
erty up to the amount of the mort- 
gage debt. As a matter of fact he 
represented a stranger, and it was 
not known until after the property 
had been knocked down to him that 
he was the real purchaser. It was 
held that such conduct operated to 
discourage competition at the sale 
and the court refused confirmation. 
Layton v. Rhode Island Hospital 


Prust' Coys) 2050 Medi 2765) 1256 CCA 
263. 
4,7 Penn Mut.) ie “Ins: ~ Co. 


Vv. 
Creighton Theatre Bldg. Co., 54 Nebr. 
228, 74 NW 583; Hampton v. Swan, 
266 Pa. 517, 109 A 674; Scandinavian- 
American State Bank v. Downs, 76 
Wash. 62, 185 P 807; Great West L. 
Assur. Co. v. Hill, 2 Sask. L. 158. 
[a] False return.— Where the 
sheriff made a return that the prop- 


to the objecting party.°® 

dd. Misconduct or Irregularities 
Sale.9® If the foreclosure sale is made in conformity 
with the decree it will be confirmed, although not 
made strictly in accordance with the specific direc- 
tions of the order.+ 
or other misconduct* or irregularities in the conduct 
of the sale resulting in loss or injury to complain- 
ant* are sufficient ground for the court’s refusal 
to confirm the sale. 
fact are not ground for a refusal to confirm, where 
they are shown not to have been false, or, if false, 
to have been corrected without the objection of the 
parties interested,® or where no loss or injury 1s 


in 


As in other judicial sales? fraud 


Alleged misrepresentations of 


erty sold for a certain amount, and 
where it appears that the amount 
bid at the sale was considerably 
more, an objection to confirmation on 
the ground of the disparity is good, 
notwithstanding the sheriff’s expla- 
nation that the deduction was made 
after the purchaser told him he had 
bid more than he intended. Scandi- 
navian American State Bank v. 
Downs, 76 Wash. 62, 135 P 807. 


[b] A sale by an unauthorized 
person.—Penn Mut. L. Ins. Co. v. 
Creighton Theatre Bldg. Co., 54 


Nebr. 228, 74 NW 583. 

[c] Time of sale—It is a valid 
objection to confirmation that the 
sale was held earlier than the adver- 
tised time, it appearing that persons 
came to the place of sale at the ad- 
vertised time prepared to bid. 
Hampton v. Swan, 266 Pa. 517, 109 
A 674; Great West L. Assur. Co. v. 
Hill, 2 Sask. L. 158. 

5. Kan.—New England Mortg. Se- 
curity Co. v. Smith, 25 Kan. 622. 


Md.—Owens y. Graetzel, 146 Md. 
361, 126 A224, 39 ALR 943. 

Nebr.—Hartsuff v. Huss, 2 Nebr. 
(Unoff.) 145, 95 NW 1070. ‘ 

N. J.—Worth v. Newlin, (Ch.) 36 


A 30. 
Okl.—Vann v. Union Cent. L. Ins. 


Co., 104 Okl. 61, 230 P 484. 
Or.—Chandler Iny. Co. v. Matlock 
Invi Cost-95 Ors 394,187) -eaLLed: 


- §. C.—In re Creech, 112 S. C. 205, 
99 SE 828. 

[a] Rule applied to: (1) An an- 
nouncement that sale was subject to 
taxes, and production at sale of cer- 
tificate of taxes due. Guarantee 
Trust, etc., Co. v. Jenkins, 40 N.-J.- 
Eq. 451, 2 A 13. (2) Confirmation of 
sale on defendant’s admission of its 
validity. Cutter ov. Woodard, 4 
Nebr. (Unoff.) 508, 94 NW 971. (3) 
Mortgagor’s alleged agreement with 
the purchaser not to bid at the sale 
which had not been proved. In re 
Creech, 112 S. C. 205, 99 SE 828. (4) 
Refusal of a request for an inspec- 
tion of the premises by a prospective 
bidder, where it is’ shown that the 
request was not made to the proper ' 
person and at the proper’ time. 
Worth v. Newlin, (N. J. Ch:) 36 A 30. 

[b] Subject to second mortgage.— 
An announcement at the sale under 
foreclosure of a first mortgage that 
the purchaser would take subject to 
the second mortgage is not ground 
for objection to the confirmation of 
the sale, where the announcer stated 
the truth. Chandler Inv. Co. v. Mat- 
lock Inv. Co., 95 Or. 394, 187 P 1105. 

6. Jones v. Deposit, etc., Bank, 180 
Ky. 395, 202 SW 907. 

[a] Rule applied to a commission- 
er’s statement at the sale as to the 
authorship of the advertisement, cor- 
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shown to have resulted therefrom.” 


larities in a former sale affect the confirmation of 


a later sale of the same property.® 
Sale in parcels or en masse.? 


refusing to confirm the sale; but 


ute is construed as being directory merely, the court 
in the proper use of its discretion may order a 
sale by a different method,'? and an objection thereto 
will not be sustained on that ground in the absence 
of evidence of abuse of diseretion.1® 
cases a refusal to confirm is held to be justified 
merely on the showing that it was the duty of the 
sheriff to sell in parcels and that the sale was im- 
properly made en masse,/* or that more was sold 
than was necessary to pay the mortgage debt,!® the 
general rule is that the person objecting to a sale 
in parcels or en masse must establish not merely 
the fact of a sale improperly made but also a result- 


recting misleading statements of 


others. Rudd v. Turner, 142 Ky. 2, 
133 SW 993. 
[b] An error in the description of 


the property sold, where the error 
had been corrected without the objec- 
tion of the parties interested, is not 
ground for a refusal to confirm the 
sale. Jones v. Deposit, etc., Bank, 
180 Ky. 395, 202 SW 907. 

7. Jones v. Deposit, etc., Bank, 
supra; Hunter v. Highland Land Co., 


An objection that 
the method of sale adopted violates a constitutional!® 
or statutory’* provision, mandatory in terms, if sub- 
stantiated, discloses sufficient ground in itself for 
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Nor will irregu- 


F§ 1860 


ing injury to himself,!® as, for example, that prop- 
erty, susceptible of division, was sold en masse 


bringing a sum greatly in excess of the mortgage 


where the stat- 


While in some 


Other invalid 


145; Meux v. Trezevant, 132 Cal. 487, 
64 P 848. 


Ill.—Roberts v. Goodin, 288 [1l. 
561, 123 NE 559. 
Iowa.—White v. Watts, 18 Iowa 


74; Lay v. Gibbons, 14 Iowa 377, 81 
ch 487; Boyd v. Ellis, 11 Iowa 

Nebr.—Franklin County Bank v. 
Everett, 3 Nebr. (Unoff.) 379, 91 NW 


495. 
(Ch.) 36 


123 Md. 644, 91 A 697; Adams Ex-| A 30 


press Co. v. Hoey, (N. J..Ch.) 48 A 
823; Vann v. Union Cent. L. Ins. Co., 
104 Okl. 61, 230 P 484. 

{a] Rule applied: (1) Where the 
return of the sheriff disclosed that 
the sale produced the whole amount 
of complainant’s decree with interest 
and expenses. Zimmerman v. Place, 
GEN. di. Hg.-5273,,, 48. A, 994. (2) 
Where the sale was made at the 
county seat, eight or ten miles from 
the premises. Aukam y. Zantzinger, 
98 Md. 380, 56 A 820. 

{b] Error in computation of 
amount of debt.—Weller v. Bissell, 3 
KyL 759, 11 Ky. Op. 604. 

{c] Sale not on premises.—It is 
not a valid objection to confirmation 
of a foreclosure sale that the mort- 
gagee held the sale at the place at 
which the plat of the land was filed, 
instead of on the land itself, which 
was not attractive in appearance, or 
at the real estate exchange of a 
neighboring city. Hunter vy. High- 
land Land Co., 123 Md. 644, 91 A 
697. 

8. Dartmouth Sav. Bank v. Foley, 
2 Nebr. (Unoff.) 459, 89 NW _ 317, 5 
Nebr. (Unoff.). 223, 97 NW 1033. 

9. See supra §§ 1828, 1829. 

In judicial sales generally see Ju- 
dicial Sales § 48. ‘ 

10. McClusky v. Trussel, 90 Miss. 
544, 44 S 69. 

11. Fienup v. Kleinman, 42 S. D. 
43, 172 NW 804. 


12. See supra § 1747. 
13. Thomas v. Thomas, 44 Mont. 
102, 119 P 2838, AmnnCasl1913B 616; 


Oppenheimer v. Reed, 11 Tex. Civ. 
A. 867, 32 SW 325. 
' 14. Hill v. Pettit, 66 SW 190, 238 
Kyl 2004; Schulling yv. Lintner, 43 
N. J. Eq. 444, 11 A 153. See Miller 
v, Kendrick, (GN« oJ. Ch:;) 15A .259 
(a resale ordered upon condition that 
the mortgagor pay the court the pre- 
vious sale and guarantee the mort- 
gagee against loss from the resale). 

[a] Sale in parcels ordered in de- 
cree.—Hill v. Pettit, 66 SW 190, 23 
KyL 2004. 

15. Peckham v. Group, 3 Kan. A. 
369, 42 P 944. 

16. Cal.—Summerville v. March, 
142 Cal. 554, 76 P 388, 100 AmSR 


eae SAD Oat Peace One at 2 aon ete Sarees PE ae a a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


N. J.—Worth y. Newlin, 
N. Y.—State Realty, ete, Co. v. 


fags 121 App. Div. 793, 106 NYS! 


Or.—Roth v. Troutdale.Land Co., 
83 Or. 500, 162 P 1069. 

[a] Sale for less than mortgage 
debt.—Where the land was divided 
for sale in parcels, the fact that more 
land was included in the first parcel 
than it contained is not ground for 
ordering a resale on complaint of the 
mortgagor where the amount real- 
ized was less than the mortgage 
debt, and where it does not appear 
that it would have been. sold to bet- 
ter advantage in smaller tracts. 
Roth v. Troutdale Land Co., 83 Or. 
500, 162 P 1069. 

[b] After sale of part by mort- 
gagor.—The mortgagor had sold a 
part of the mortgaged premises to a 
third person, but the purchaser did 
not appear in the foreclosure pro- 
ceedings and ask for a sale in par- 
cels, the part remaining in the mort- 
gagor to be sold first. Consequently 
the court decreed a sale of the prop- 
erty en masse. Notwithstanding the 
decree, a sale was made merely of 
the part remaining in the mortgagor, 
and the mortgagor objected to the 
validity of the sale on the ground 
that it violated the decree. It was 
held that, if a sale en. masse had 
been made in accordance with the 
decree, the mortgagor would have 
been entitled merely to the balance 
of the surplus remaining after the 
amount of the purchase price had 
been refunded to the purchaser, and 
that therefore the sale in parcels had 
not injured the mortgagor. Summer- 
ville v. March, 142 Cal. 554, 76 P 388, 
100 AmSR 1465. 

17. Meux v. Trezevant, 132 Cal. 
487, 64 P 848; Waldo v. Williams, 3 
Ae 470, 472; Boyd v. Ellis, 11 Iowa 


hs . 
“The object in selling the land is 
to pay the debt. Where, as in this 
case, there are several tracts of land 
mortgaged, it will be the duty of the 
commissioner to offer each tract sepa- 
rately, and whenever the_ sales 
amount to sufficient to pay the debt 
and costs, the object of the decree 
being accomplished, it will be the 


debt,!”? or that a different method of sale was possi- 
ble!® and would have brought a higher price.?® 

Sale on credit. 
for cash,?° the*eourt cannot confirm the sale*? and 
in its order of confirmation direct a deed before the 
purchase money is paid.”? . 

Other valid objections. 
court may, in its diseretion,?* refuse confirmation 
where covenants and restrictions, not contained in 
the foreclosure decree, were inserted without author- 
ity in the terms of the foreclosure sale, resulting 
in ‘jury to the parties interested ;?* where an erro- 
neous or imperfect description of the premises is 
inserted in any of the proceedings, provided it is 
shown to be prejudicial to the party objecting ;?° 
or wheré sales under overlapping mortgages are 
made in such a way as to confuse purchasers.?® 


If the judgment calls for a sale 


It has been held that the 


objections. The following irregu- 
duty of the commissionér to desist 
from any further sale. Should the 
commissioner, however, proceed arbi- 
trarily, and sell the whole at once, 
or proceed to sell more land after the 
sales amounted to a sufficiency to 
pay the mortgage debt and costs, 
it would doubtless be competent for 
the court, on the coming in of his 
report, to : [refuse to confirm] 


the sale.’ Waldo v. ‘Williams, su- 
pra. 
[a] Rule applied: (1) Where one 


of the parcels was the homestead of 
defendant. Lay v. Gibbons, 14 Iowa 
377, 81 AmD 487. (2) Where the sale 
resulted in injury to the wife of the 
debtor in her dower and homestead 
rights. Roberts v. Goodin, 288 Ill. 
561, 123 NE 559. } 

18. State Realty, ete. Co. v. Vil- 
laume, 121 App. Div. 793, 106 NYS 
698 (where the evidence did not dis- 
close the possibility of any different 
method on a resale). 

19. Meux v. Trezevant, 132 Cal. 
487, 64 P 848; Worth v. Newlin, (N. 
J. Ch.) 386 A 30, 31. See Hibernia 
Sav., etce., Soc. v. Behnke, 121 Cal. 
339, 53 P 812 (holding that an objec- 
tion to confirmation does not lie 
where a sale en masse was made 
only after a sale in parcels was of- 
fered and no bids were received). 
See also supra §§ 1831, 1835%4. 

“Objections of this sort rest to a 
considerable extent upon opinion, un- 
less there is an actual offer on the 
part of some person to guaranty the 
payment of a higher price, at a re- 
Sale. - This is the course usually 
taken, but in this case no proposi- 
tion of that character has been made, 
though several persons were exam- 
ined as .witnesses who were either 
actual bidders or intending bidders. 
But I am not satisfied that it is at 
all certain that any higher price 
would be realized at another sale.” 
Worth vy. Newlin, supra. 


20. See supra §§ 1751, 1831, 
1835 %. 
, 21. Price v. Citizens’ State Bank, 
23 Okl. 723, 102 P 800. 


22. Price v. Citizens’ State Bank, 
supra. 

23. Discretion see supra § 1856. 

24. Mullins v. Franz, 162 App. 
Div. 316, 147 NYS 418. ; 

25. Stephenson vy. Allison, 123 
Ala. 439, 26 S 290; Cooper v. Foss, 15 
Nebr. 515, 19 NW 506; Hutchinson 
v. Smidt, 4 Nebr (Unoff.) 850, 96 
NW 601; Bowditch v. O’Linn, 3 Nebr. 
(Unoff.) 202, 91 NW 523. 

26. See Roosevelt vy. Schile, 95 
App. Div. 524, 88 NYS 592 [app dism 
179 _N. Y. 562, 71 NE 1139] (sales 
confirmed, the person entitled to ob- 
ject making no objections thereto). 


- §§ 1860-1861] 


jarities have been held insufficient as grounds for 
objecting to confirmation: That sale was made a 
longer time after the order of sale than allowed 
by statute for sales under execution;*’ that the sher- 
iff made no levy on the mortgaged premises, levy 
not being necessary in foreclosure;?® that the mort- 
gagor was absent from the sale if there is no suffi- 
cient reason to show why he could not-have attended 
if he desired;?° that the bid of the highest bidder 
had been refused,*° or that the bid of the highest 
bidder was for less than the amount of the judg- 
ment;*+ that more than enough land was sold to 
pay the amount of plaintiff’s claim, where there 
were other encumbrances and where the sale of the 


27. Hartsuff v. Huss, 2 Nebr, (Un- 
off.) 145, 95 NW 1070. 

23. German Sav., etc., Soc. 
Kern, 38 Or. 232, 62 Pp 788, 63 P 1052, 


29. Sword v. Ratliff, 181 Ky. 342, 
205 SW 323. 
30. Damrow v. Iowa, ete., R. Co., 


190 Iowa 996, 181 NW 271. 

S1. Osner, etc., Inc. v.. Loewe, 111 
Wash. 550, 191 P 746. 

32. Andrews v. O’Mahoney, 112 N. 
Y. 567, 20 NE 3874 [aff 49 Hun 608, 
1-NYS 750]. 

‘33. Zwiebel v. Sehestedt, 88 Nebr. 
100, 129 NW 177. 

[a] Rule applied.—Failure of a 
county elerk to include in his cer- 
tificate of encumbrances a statement 
of liens junior to those for satisfac- 
tion of which defendant’s land is to 
be sold, and failure to attach his 
official seal to such certificate, do 
not prejudice the owner of the equity 
of redemption, and do not prevent 


confirmation of a sale otherwise 
regular. Zwiebel v. Sehestedt, 88 
Nebr. 100, 129 NW 177. 


34. Butters v. Butters, 153 Mich. 
153, 117 NW 203. 

[a] Reason for rule.—‘‘The deed, 
by inadvertence, was not recorded 
within the period of redemption, and 
it is contended that this fact and the 
provisions of Act No. 200, Pub. Acts 
1899, bring the case within the rule 
of Doyle v. Howard, 16 Mich. 261. 
The reasons given in the opinion in 
that case for holding the provisions 
of the statute to be mandatory apply, 
some of them, with equal force in 
case of a chancery foreclosure. But 
the principal and controlling reasons 
do not apply. Foreclosure proceed- 
ings by advertisement are confined to 
cases in which the mortgage con- 
tains a power of sale. The proceed- 
ings are wholly ex parte and non- 
judicial. The office of the register 
of deeds may be the only place where 
an interested person may learn 
whether a sale has been made and of 
the terms thereof. A chancery fore- 
closure is a judicial proceeding. 
There is other written evidence of 
the sale than that afforded by the 
deed. The files and records in the 
office of the register in chancery fur- 
nish the most complete information 
upon the subject.” Butters v. But- 
ters, 153 Mich. 153, 161, 117 NW 208. 

35. See infra § 1869. 

36. See Judicial Sales § 67%. 

37. Ark.—Doyle v. Maxwell, 155 
Ark. 477, 244 SW 7382. 

D. C.—Hitz v. National L. Ins. Co., 
102 DF CH1L7 0: 

Ill.—Springer v. Law, 185 Ill. 542, 
57 NE 435, 76 AmSR 57. 

Kan,—Fraser v. 71 Kan. 
169, 79 P 1081. 

Ky.—Conclin v. Grand Cent. Sav., 
ete., Assoc., 144 Ky. 237, 138 SW 
312; Rudd v. Turner, 142 Ky. 2, 133 
SW 993;’Cohen v. Ripy, 33 SW 625, 
17 Kyb 1078. 

Md.—Hunter v. Highland Land Co., 
123 Md. 644, 91 A 697; James H. 
Robertson Mfg. Co. v. Chambers, 113 
Md. 232, 77 A 287; Garritee v. Pop- 
plein, 73 Md. 322, 20 A 1070. 

Mich.—Farmers’ Bank vy. Quick, 71 
Mich, 534, 39 NW 752, 15 AmSR 280. 


Seeley, 


a a ee eal oe ees 
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that there were 


[§ 1861] 


Nebr.—Gibson v. Sweet, 64 Nebr. 
550, 90 NW 548. 


N. J— Guarantee , Trust Co. v. 
Fitzgerald Hotel, ete., Corp., 97 N. J. 
Bq. 277,127 ‘A (672; Krieger ‘v. 
Scheuer, (Ch.) 86 A 534. 

Okl.—Lawton Mill, ete, Co. v. 
Farmers’, etc., Bank, 109 Oki. 291, 
234 P 705; Wheeler, ’ete., Mercantile 


Co. v. Miller, 73 Okl. 117, 175 P 224; 
McLain Land, etc., Co. v. Swofford 


Bros. Dry Goods Co., 11 Okl. 429, 
68 P 502. 

Or.—Hansen v. Day, 99 Or. 387, 195 
P 344, 


Pa.—Watkins v. Justice, 256 Pa. 37, 


100 A 488; Long v. Miller, 10 Pa. 
Co. 586. 
S. C.—Ex p. Alexander, 35 S. C. 


409, 14 SE 854. » 

Wash.—Osner, etc., Inc. v. Loewe, 
111 Wash. 550, 191 P 746. 

“The mere inadequacy of price 
shown by the other affidavits was not 
sufficient to refuse. confirmation of 
the sale, since appellant had a right 
of redemption and could have the 
same benefit by the redemption of 
the property as if it had sold for its 
full value.” Springer v. Law, 185 
Til. 542, 544, 57 NE 435, 76 AmSR 


57. 

[a] Rule applied: (1) Where ap- 
praisement was waived. Miller v. 
Farmers’ Nat. Bank, 94 Okl. 101, 221 
P 71. (2) Where the sale was for 
two thirds of the appraised value of 
the land and there was no evidence 
of fraud. Jones v. Stairs, 5 Nebr. 
(Unoff.) 248, 97 NW 1017. 

{[b] Court may refuse to confirm 
(1) in the exercise of its discretion 
(see supra § 1856) (2) when, in its 
opinion, the price bid is inadequate 


(State v. Campbell, 5 S. D. 636, 60 
NW 32). 
{c] Reference to master.—Where 


the evidence showed no inadequacy 
and that defendant in objecting to 
confirmation was merely seeking to 
obstruct the collection of the debt 
by plaintiff. Gibson v. Mclaurin, 90 
N.C. 256. 

38. Hoock v, Sloman, 155 Mich. 1, 
118 NW 489; Farmers’ Bank v. Quick, 
71 Mich. 534, 39 NW 752, 15 AmSR 
280; Krieger v. Scheuer, (N. J. Ch.) 
86 A 534, 

29. Guarantee Trust Co. v. Fitz- 
gerald Hotel, etc., Corp., 97 N. J. Eq. 
277, 279, 127 A 672. 

“Only those mistakes that have 
been producing causes of the sacri- 
fice of the property sold will justify 
the setting aside of judicial sales for 


jnadequacy of price.” Guarantee 
Trust Co. v. Fitzgerald Hotel, etc., 
Corp., supra. 


40. U. S.—Layton v. Rhode Island 
Hospital Trust Co., 205 Fed. 276, 122 
CCA 263. 

Ala.—Montague v. International 
Trust Co., 142 Ala. 544, 38 S 1025. 

Ark.—Wells v. Lenox, 108 Ark. 366, 
159 SW 1099, AnnCas1914D 11. 

4 C.—Hunt v. Whitehead, 19 App. 
116. 
Ill.—Moeller v. Miller, 315 Ill. 454, 
146 NE 449. 

Kan.—Northrop v. Cooper, 23 Kan. 
432; Dewey v. Linscott, 20 Kan. 684. 

Ky.—Forman Vv. Hunt, 3 Dana 614. 
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entire premises was proper for the protection of 
the interests of all persons having liens thereon ;*? 


certain omissions or irregularities 


in the certificate of encumbrances;*? or that the 
purchaser’s deed was not recorded.*# 

ee. Inadequacy of Price.?5 
case of other judicial sales*® inadequacy of price, 
unaccompanied by other circumstances, may not con- 
stitute sufficient ground for refusal to confirm a 
sale,*’ especially where the objecting 
no offer to increase the bid if a resale is ordered ;38 
but taken in connection with other circumstances 
causing the sacrifice,°® it may be a justification for 
the refusal to confirm,*® as where the inadequacy of 


As in the 


party makes 


Md.—James H. Robertson Mfg. Co. 
v. Chambers, 113 Md. 232, 77 A 287. 

N. J.—Rea v. Wheeler, 27 N. J. Eq. 
292; Montclair Bldg., ete., Assoc. vy. 
Farmer, (Ch.) 67 A 852. 

N. Y.—New York Hastern Christian 
Benev., ete., Soc. v. Bishop, 8 NYS 


60. 
Pa.—Lyle v. Armstrong, 235. Pa. 


224, 83 A 577. 

NC Toma anes v. Belly ((Ch::Aé)2 153 
Sw 98 

Wis Griswold y. Barden, 146 Wis. 
35, 180 NW 952. 

‘Sask, —Canada Permanent Mortg. 
Corp. v. Jesse, 2 Sask. L. 251, 11 
WestLR 295. 

[a] Discussion of rule.—‘“It has 
been Said by this court that it is the 
settled practice of courts of equity 
to refuse a resale for mere inade- 
quacy of consideration, and that this 
court will not depart from that rule 
where no other cause exists. Mee- 
han v. Blodgett, 86 Wis. 511, 57 NW 
291. This is doubtless a_ correct 
statement of the rule, but it seems 
from the argument in the present 
case that it may be easily misunder- 
stood. It must be strictly confined to 
cases where there is absolutely no 
fact appearing except that the price 
is inadequate. Whenever other facts 
appear, such as mistake, misappre- 
hension, or inadvertence on the part 
of the interested parties or of in- 
tending bidders, as a result of which 
it seems to the court that the failure 
to obtain a fair and adequate price 
for the property was due in whole or 
in part tosuch mistake, misapprehen- 
Sion, or inadvertence, the court will 
readily refuse to approve the sale. 
No fraud is necessary to justify the 
court in so withholding its approval.” 
Griswold v. Barden, 146 Wis. 35, 37, 
130 NW 952. 

[b] Absence of parties from sale. 
—The absence of the mortgagor and 
the mortgagee from the sale will not 
of itself, together with inadequacy 
of price, afford any reason for a re- 
fusal to confirm the sale, where it 
does not appear why they were ab- 
sent, or that they were misled as to 
time or were unavoidably prevented 
from attending, or that they even in- 
tended or desired to be present. Nor- 
throp v. Cooper, 23 Kan. 432. 

[ec] Absence of agent from sale.— 
(1) The absence of the mortgagee’s 
agent from the sale, occasioned by 
his having been summoned toa trial 
aS a witness, will justify a refusal to 
confirm and an order of resale where 
the mortgagee guarantees a bid to 
the extent of the full value of the 
land on the resale. Dewey v. Lin- 
scott, 20 Kan. 684. (2) Where the 
mortgagee had made arrangements 
for his attorney’s attendance at the 
sale and the attorney’s absence was 
due to no fault of the mortgagee, a 
sale of the property for one sixth of 
its value will be set aside. Rea v. 
Wheeler, 27 N. J. Eq. 292: 

[d] Chilling bidding.—A generai 
misapprehension existing among the 
bidders that the sale was to be made 
subject to redemption when such was 
not the fact, the misapprehension 
having been produced by the act and 
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price is coupled with irregularities,*+ or slight cir- 
cumstances of unfairness,*? or where the inadequacy 
of price is gross*® and there is no right of redemp- 
or where the circumstances indicate that 


tion,*4 


declarations of the commissioner, is 
ground, when connected with inade- 
quacy of price, for setting aside the 
commissioner’s report and the sale. 
Forman v. Hunt, 3 Dana (Ky.) 614. 

[e] Inadequate notice.—A sale will 
not be confirmed where the property 
brought only half its value, where, 
on account of the trustee’s failure to 
familiarize himself with the improve- 
ments, the notice of sale failed to 
specify an office and a stable as be- 
ing parts of the property, and the 
first publication failed to refer to the 
purchaser’s right to collect an annual 
subrent of forty-nine dollars, and 
where the notice was not posted on 
the main building. James H. Robert- 
son Mfg. Co. v. Chambers, 113 Md. 
232, 77 A 287. 

{f] Surprise.—Evidence that the 
mortgagor was misled and surprised 
at the failure, at the last moment 
before the sale, of negotiations for 
a loan with which to pay the mort- 
gage debt, and that persons intending 
to bid did not attend the sale, hav- 
ing been informed that it hiad been 
postponed, in connection with proven 
inadequacy of price will not justify 
confirmation of the sale. Hunt vy. 
Whitehead, 19 App. (D. C.) 116. 

41. See cases infra this note. 

[a] Rule applied to: (1) Defect or 
irregularity in the publication of the 
advertisement. Polhemus v. Prin- 
cilla, (N. J. Ch.)-61-A 263. (2) Fail- 
ure of plaintiff's solicitor to notify 
defendant of sale as he had promised 
he would do. Moeller v. Miller, 315 
Ill. 454, 146 NE 449. (38) Ignorance 
of defendant of time of sale. Gris- 
wold v. Barden, 146 Wis. 35, 130 NW 
952. (4) Sale of property in bulk 
when it might easily have been sold 
to better advantage in. parcels. 
Gleason v. Kentucky Title Co., 78 Sw 
170, 25 KyL 1546. 

Ae ale S.—Layton v. Rhode Island 
Hospital Trust Co., 205 Fed. 276, 125 
CCA 263. 

Ark.—Wells v. Lenox, 108 Ark. 366, 
159 SW 1099, AnnCas1914D 11 (where 
mortgagee induced the mortgagor to 
believe that the sale would be poste 
poned to give him more time to per- 
fect his arrangements to redeem). 

Kan.—Norris v. Evans, 102 Kan. 
583, 171 P 606 (where the junior en- 
cumbrancer was led to believe that 
his interests were being protected at 
the sale by the attorney of the mort- 
gagee); Wyandotte State Bank v. 
Murray, 84 Kan. 524, 114 P 847. 

Ky.—Fisher v. Evans, 175 Ky. 300, 
194 SW 361 (where interested par- 
ties made representations which 
tended to discourage bidding); Rudd 
v. Turner, 142 Ky. 2, 133 SW 993 
(holding that a statement by the 
commissioner before the sale that he 
was not responsible for the adver- 
tisement is not ground for refusal 
to confirm where the statement was 
made to correct an erroneous impres- 
sion which the mortgagors were re- 
sponsible for, that the advertisement 
had been made by him). 

Md.—Herman v. Mondawmin Bldg., 
ete., Co., 145 Md. 480, 125 A 814 
(where purchaser interfered with the 
bidding at the sale). 

N. J.—Rowan y. Congdon, 53 N. J. 
Eq. 385, 33 A 404 (misapprehension 
by defendant of the time of sale, to- 
gether with a guaranteed bid on re- 
sale of more than twice the amount 
bid at the first sale); Dawson v. 
Drake, 29 N. J. Eq. 383 [aff 30 N. J. 
Eq. 733] (where the mortgagee in- 
duced others not to bid at the sale, 
where such others were ready to bid 
more than the amount bid by the 
mortgagee, and still offer to do so if 
a resale is ordered); Workingmen’s 


\ 


MORTGAGES 


notwithstanding 


Mut. Bldg. Loan Assoc. v. McGillick, 
(Ch.) 28 A 468 (attendance by the 
attorney for defendants at the time 
and place of sale for twelve con- 
secutive times when the sale was 
postponed at the instance of plaintiff, 
and a failure to be present the thir- 
teenth time when the property was 
sold owing to the preoccupation of 
the attorney and his not realizing 
that the time for sale had arrived 
until it was too late). 

N. Y.—New York Hastern Christian 
Benev., etc., Soc. v. Bishop, 8 NYS 60 
(where the mortgagee’s agent agreed 
with the mortgagor to, bid in the 
property at a fixed price and then 
failed to do so). 

Tenn.—F'enton v. Bell, (Ch. A.) 53 
SW 984 (where the mortgagor’s wife 
was not properly examined at the 
time of her acknowledgment of the 
trust deed, and she knew nothing of 
its contents). 

Wis.—Griswold v. Barden, 146 Wis. 


*35, 1830 NW 952 (ignorance of defend- 


ants as to time of sale). 

43. U. S.—Ballentyne v. Smith, 
205 U.S. 285; 27 SCt.527, 51 L,, ed. 
803 (holding that the sale of a rail- 
road which cost seventy-eight thou- 
sand dollars to build for eleven hun- 
dred dollars, which had been set 
aside by the trial court on recom- 


mendation of the commissioner, 
should not be confirmed); Hanan vy. 
Threadgill, 296 Fed. 569 (sale of 


property for nineteen hundred dol- 


dars which six months before had 


brought eleven thousand seven hun- 
dred and fifty dollars). 

Ill.—Moeller v. Miller, 315 Ill. 454, 
146 NE 449 (property valued and 
guaranteed to bring on resale six 
thousand dollars or more, bid in at 
the sale for five hundred and seventy- 
five dollars). 

Kan.—Farmers’ L. In Co. 
Stegink, 106 Kan. 730, 189 p 965 Nave 
hundred dollars for ‘land valued at, 
and for which plaintiff guaranteed a 
bid on resale of, 
dollars). 

N. Y.—Purdy v. Wilkins, 95 Misc. 
706, 160 NYS 17 (thirteen hundred 
dollars for a property whose equity 
is sworn to be worth from five thou- 
sand to twelve thousand dollars). 

Sask.—Canada Permanent Mortg. 
Corp. v. Jesse, 2 Sask. L. 251, 11 
WestLR 295 (twenty-five cents for a 
quarter section of land so puerile as 
not to amount to any sale at all). 

See Montague vy. International 
Trust Co., 142 Ala. 544, 38 S 1025 
(holding that, where the evidence on 
gross inadequacy was conflicting, and 
a much larger price was guaranteed 
on resale, the court did not err in 
refusing to confirm the sale); Wil- 
liams v. Jones, 162 Ark. 94, 257 SW 
748 (holding that an order refusing 
to set aside a confirmation was justi- 
fied where the mortgagors were un- 
able to make good their bid for the 
property at the foreclosure sale and 
where it was thereupon sold to an- 
other for one fifth less than it was 
reasonably valued at); Sword v. Rat- 
liff, 181 Ky. 342, 205 SW 328 (holding 
that adequacy of price is indicated 
by the offer by the purchaser to the 
mortgagor to let him have back his 
land on payment of the amount paid 
by the purchaser with interest and 
costs); Lyle v. Armstrong, .235 Ba. 
224, 83 A 577 (holding that there was 
no abuse of judicial discretion in re- 
fusing to set aside a sale of property 
for twenty-five hundred dollars upon 
the petitioner’s allegation that it was 
worth from eighty-five thousand to 
one hundred thousand dollars where 
plaintiff mortgagee, although admit- 
ting that the property was worth 


statutory standards as to price were not met.*® 


Sixteen hundred. 


rs 1861 


If, 


the existence of other circum- 


stances connected with the inadequacy of price, 
the superior equity still remains with the purchaser, 


fifty thousand dollars, testified that 
the property had already cost him 
with taxes and prior liens at least 


forty-one thousand eight hundred 
dollars). 
[a] Gross inadequacy not shown. 


—Norma Min. Co. v. Mackay, 258 
Fed. 914, 169 CCA 634 [reh den 258 
Fed.. 991 mem, 169 CCA 672 meme 
Elgutter v. Northwestern Mut. L. Ins. 
Co., 86 Fed. 500, 30 CCA 218; West 
v. Davis, 29 F. Cas. No. 17,422, 4 Mc- 
Lean 241; Williams v. Jones, 162 
Ark. 94, 257 SW 748; Pine Bluff Bank 
v. levi,’ 90) Ark... 166,, 118. SW, 2505 
Wright v. Branch, 27 Del. 484, 90 A 
41; Florida East Coast Co. v. Lang- 
ston, 75 Fla..725, 79 S 77; Wyandotte 
State Bank v. Murray, 84 Kan. 524, 
114 P 847; Jones v. Deposit, etc., 
Bank, 180 Ky. 395, 202 SW 907; Ison 
v. Kinnaird, 17 SW SoomeS Kyl 569; 
Talbott v. Maryland Silicite Co., 144 
Md. 654, 125 A 401; Ball v. Disney, 
143 Md. 84, 121 A 845; Shirk v. Oak 
St. Permanent Bldg., etc., Assoc., 137 
Md. 314, 112 A 808; Evans Marble Co. 
v. Abrams, 131 Md. 204, 101 A 964; 
Hunter v. Highland’ Land Co., 123 
Md. 644, 91 A 697; Edgecombe Park 
Co. v. Finney, 121 Md. 320, 88 A 143; 
McCarty v. Hamburger, 112 Md. 40 
75 A 964; Shaw v. Smith, 107 Md. 
523, 69 A 116; Aukam. v. Zantzinger, 
98 Md. 380, ous 820; Hughes vy. 
Riggs, 84 Ma. 502, 36 A 369; Seymour 
v. Lawson, 111 Nebr. 770, 197 NW 
623; Fink v. Murdock, 98 Nebr. 1, 151 
NW 951; Williams v. Taylor, 63 
Nebr. 717, 89 NW 261; Krieger v. 
Scheuer, (N. J. Ch.) 86 A 534; Cort- 
land Sav. Bank v. Lighthall, 53 Misc. 
423, 104 NYS 1022; St. Paul Trust, 
etc., Bank v. Olson, (N. D.) 202 NW 
472; Lawton Mill, etc., Co. v. Farm- 


4 


ers’, etc., Bank, 109 Okl. 291, 234 P 
705; Oklahoma Farm Mortg. Co. vy. 
Hatcher, 106 Okl. 262, 234 P .203; 
Wheeler, ete., Mercantile Co. 


Wright, 
ner Barnes, etc., Co., Ltd. v. Santos, 
14 Philippine 446, 

44. Moeller v. Miller, 315 Ill. 454, 
146 NE 449. 

45. Guarantee Trust, ete., 
Jenkins, 40 N. 


Cowes 
Sr Qc 4 Bl pe De AS aioe 
Delaware, etc., R. Co. v. Scranton, 34 
N. J. Hq. 429; Mutual -Ben. L... Ins. 
Co. v. Gould, 34 N. J. Eq. 417; White 
v. Zust, 28 N. J. Eq. 107; Brown v. 
Farly, (N.. J. Ch.) 4 A 79. 

[a] “Highest and best price in 
cash.”—(1) Under the New Jersey 
statute authorizing the setting aside 
of a foreclosure sale if it did not 
bring “the highest and best price it 
would bring in cash at the time of 
the sale,’’ the sale will be set aside if 
the court -is not satisfied that it 
brought the highest best price ob- 
tainable for a cash sale at that time. 
Mutual Ben. L. Ins. Co. v. Gould, 34 
N. J. Eq. 417; Brown v. Farly,.(N. J. 
Ch.) 4 A 79. (2) But such statute 
merely prevents sacrifice of the prop- 
erty, so far as it may be done by 
requiring proof to the satisfaction of 
the court that, at the sale made, it 
brought the best price then obtain- 
able for it on foreclosure, and does 
not authorize the court to protect the 
property from _ sacrifice by setting 
aside one sale after another until an 
adequate price has been obtained. 
Delaware, etc., R. Co. v. Scranton, 34 
N.--J. Hq. 429. (3) Evidence suffi- 
cient to show that the “highest and 
best price in cash” was obtained. 
Guarantee Trust, etc., Co. v. Jenkins, 
40 N. J. Eq. 451, 2 A 13; White v. 
Zust, 28 N. J. Eq. 107 (holding that 
the statutory standard is met if the 
property is fairly sold, even though 
the price obtained is below the value 
of the land). 


a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


v. 
64 Okl. 97, 166 P 184; War-’ 
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the sale will not be set aside.4® 


price as ground for setting aside a sale has greater 
weight with the court when urged in opposition to 
confirmation than where it is urged as a ground 
for setting aside the sale after confirmation.* 

Where inadequacy of price is not shown, the rules 
above stated*® cannot be invoked.*® 

Advancing the bid. While the early English prac- 
tice, later abolished by a statute, was to allow the 
opening of the bidding at any time before contirma- 
tion upon a mere offer to advance the price ten per 
cent, the offerer depositing the proportionate part 
of the sum offered,°® the general rule followed in 
the United States as to opening the bidding upon 


an offer to advance the price is 


English practice, and, in the absence of evidence 
of other circumstances justifying a refusal to con- 
firm,°>' a resale will not be ordered.®? 

[§ 1862] d. Setting Aside Confirmation. While an 
order of confirmation is not open to collateral at- 
tack,°* it may, as in the case of other judicial 


46. Gardiner Vv. Schermerhorn, 
Clarke (N. Y.) 101; Farnham vy. Col- 
ton, Clarke (N. Y.) 35. 

{a] Ignorance of second mort- 
gagee.—The second mortgagee’s ig- 
norance of the sale, together with 
inadequacy of price, is not ground 
for setting aside the sale where 
there was no fraud, surprise, or 
unfairness in the sale and where 
the second mortgagee’s ignorance is 
due to his own negligence. Gardiner 
v. Schermerhorn, Clarke (N. Y.) 101. 

47. See Marsh v. Sheriff, (Md.) 14 
A 664 (holding, in a suit in equity. to 
set aside a foreclosure sale for fraud, 
where the circumstances constitut- 
ing the fraud were not set forth in 
the pleadings, that inadequacy of 
price could only be urged on excep- 
tions to the sale). 


48. See supra this section. 
49. See cases infra this note. 
{a] MNlustrations.—(1) The objec- 


tion that the property was improp- 
erly advertised and that such failure 
brought an inadequate price was not 
sufficiently proved. Evans Marble 
Co. v. Abrams, 131 Md. 204, 101 A 
964. (2) The objection that property 
was improperly sold en masse and 
brought an inadequate price was not 
sufficiently proved. Harris v. Louis- 
ville Trust Co., 181 Ky. 659, 205 SW 
772; Stirling v. McLane, 103 Md. 47, 
63 A 205. (3) An advertisement of 
the sale that the property would be 
sold for the amount of the mortgage 
debt, stating it, and a sale for a less 
amount, is not ground for refusal to 
confirm the sale, where there was no 
evidence that it sold for less than its 
actual value, or that appellant was 
misled thereby to his injury. De- 
witz v. Joyce-Pruitt Co., 20 N. M. 572, 
151 BP 23:7 

50. See Judicial Sales § 169. 

51. Lansing Ms McPherson, 3 
Johns. Ch. (N. Y.) 424. 

[a] Facts justifying resale. — 
Where the mortgagee is the pur- 
chaser and still retains the property 
and a joint mortgagor was absent 
from the sale because of misappre- 
hension of his rights and liabilities, 
and where such mortgagor offers 
fifty per cent in advance of the pur- 
chase price and the sale has not yet 
been confirmed, the bidding will be 


reopened. Lansing v. McPherson, 3 
Johns. Ch. (N. Y.) 424. 

52. Colonial, etc., Mortg. Co. v. 
Sweet, 65 Ark. 152, 45 SW 60, 67 


AmSR, 910; Page v. Kress, 80 Mich. 
85, 44 NW 1052, 20 AmSR 504. 

53. See infra § 1863. 

54. See Judicial Sales § 68. 

55. Ark.—De Yampert v. Manley, 
£27 Ark.+153, 191 SW 905. 

Fla.—Florida Fertilizer Mfg. Co. v. 
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MORTGAGES 


Inadequacy of 


opposed to the 


court.®? 


Hodge, 64 Fla. 275, 60 S 127. 
Kan.—Commerce Trust Co. 
Goumas, 108 Kan. 513, 196 P 437. 


Ky.—Jones v. Deposit, ete., Bank, 
180 Ky. 395, 202 SW 907. 
Miss.—Tooley v. Kane, Sm. & M. 


Chips 8: 

Nebr.—Tierney v. Oleson, 90 Nebr. 
177, 188 NW 191. 

N. J.—Pyle v. Daneczewski, (Ch.) 
130 A 

N. ee Sas a CO nave 


452. 
Y.—Farmers’ 
Bankers, ete. Tels (Cosy 119 Ne) Yous, 
Cai 173 [aff 53 Hun 636, 6 NYS 
N. C.—Clement v. Ireland, 138 N. C. 
136, 50 SE 570. 
N. D.—Winslow v. Klundt, 201 NW 


169; 

S. D.—Kirby v. Ramsey, 9 S. D. 
197, 68 NW 328 (the court may set 
aside an order of confirmation which 
was entered without objection, on 
grounds not appearing on the face of 
the record). 

Tenn.—Mound City Mut. L. Ins. 
Co. v. Hamilton, 3 Tenn. Ch. 228. 

Wis.—Downer v. Cross, 2 Wis. 371; 
Strong v. Catton, 1 Wis. 471. 


[a] Gross inadequacy of price.— 
Where, after foreclosure sale, the 
mortgagor remained in possession 


holding adversely, the confirmation 
of the sale will be set aside on his 
petition alleging that he is an igno- 
rant colored man, that he went to a 
lawyer stating a willingness to pay, 
that he knew nothing of the fore- 
closure, that the property was worth 
one thousand dollars, and that the 
sale was for one hundred and ten 
dollars. Florida Fertilizer Mfg. Co. 
v. Hodge, 64 Fla. 275, 60 S 127. 

[b] Neglect of attorneys.—An ap- 
plication to open a decree pro con- 
fesso confirming a foreclosure sale 
rests in the discretion of the court 
and may be granted on proof that the 
petitioner’s interests had been neg- 
lected by his earlier attorneys. Pyle 
Veanenn eee (Ni TIS (Ch) 2 1307 A 

[c] Violation of statute.—Where 
a sale has been made for cash in 
violation of express statutory pro- 
vision that it should be made on 
credit, the sale must be set aside by 
the court. De Yampert v. Manley, 
127: Ark. 153, 191 SW 905. . 

56. Farmers’ L. & T. Co. v. Bank- 
ers7, 1ete.,, Pel, iGo.) LN9ING Yerd5, 23 
NE 173. 

[a] Irregularities after judgment. 
—It is discretionary with the court 
to refuse to set aside an order of 
confirmation on the ground that the 
referee did not, prior to the sale, re- 
port the amount due upon outstand- 
ing bonds, the order of reference not 
expressly requiring it. Farmers’ L. 
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sales,°4 be vacated or set aside in direct proceedings 
for sufficient cause,®® the matter resting within the 
diseretion of the court,°® the causes being lmited 
by statute in some jurisdictions.>7 
ing a setting aside of the order must be clearly 
established,°* the burden being upon the petitioner 
to prove the allegations of his petition.®° 
son seeking the annulment of the order must not be 
guilty of laches,°° and if there is delay in present- 
ing the complaint, he must be able to give a satis- 
factory explanation therefor.*t 

Setting aside order of vacation. 
court setting aside an order of confirmation of a 
sale does not necessarily effect a setting aside of 
the sale, but may be merely an interlocutory order 
itself being subject to be set aside by the same 
An order, vacating an order of confirma- _ 
tion, may itself be set aside where the person en- 
titled to the land under the confirmation order is 
not made a party thereto.®* 

[§ 1863] e. Effect of Confirmation®*—(1) In Gen- 


The facts justify- 


The per- 


An order of 


& (TS (Co. -v.. Bankers} ete Lel, Co:, 
Ver ela SING Ven Los cio INMmiios 
57. Commerce Trust Co. v. Gou- 


mas, 108 Kan, 513, 196 P 437; Hall v. 
Holloway, 62 Okl. 192, 162 P 186. 

[a] Sale conducted in accordance 
with the stipulation of the parties, 
which is itself valid, is not void and 
will not be set aside unless on the 
ground of fraud, collusion, mistake, 


accident. or surprise. Dennis. v. 
Kelley, 81 Okl. 155, 197 P 442. 
58. Fla.—Mitchell v. Mason, 175 


Fla. 679, 79 S 163. [certiorari den 248 
U. S. 584 mem, 389 SCt 182 mem, 63 
L. ed. 483 mem]. 

Kan.—Commerce Trust Co. v. Gou- 
mas, 108 Kam. 513, 196 P 437. 

Ky.—Jones v. Deposit, etc., Bank, 
180 Ky. 395, 202 SW 907. 

Nebr.—Tierney v. Oleson, 90 Nebr. 
Atl oS INV a One 

Okl.—Hall v. 62 Ok}. 
19290 62 Sb. 

{a] Rumors that there would be 
no court sale of Jand on the day when 
the property was ordered to be sold 
are not ground for setting aside the 
confirmation, where the sale was well 
attended and only two persons testi- 
fied to the rumor and it was not 
shown that the purchaser at the sale 


Holloway, 


participated in spreading it. Jones 
v. Deposit, ete., Bank, 180 Ky. 395, 
202 SW_ 907. : 

59. Tierney v. Oleson, 90 Nebr. 


LUT Asya INT ab ale 


60. Marsh v. Votaw, 102 Kan. 747, 
172° P 30; 
61. Florida Fertilizer Mfg. Co. v. 


Hodge, 64 Fla. 275, 60 S 127 (that the 
mortgagor was in possession of the 
property and was ignorant of the 


foreclosure proceedings); Pyle  v. 
Danczewski, (N. J. Ch.) 130 A 452 
(personal injuries incapacitating 


complainant from applying for a 
vacation of the order earlier). 


62. Perry v. Covington Sav. Bank, 
ete., Co., 195 Ky. 40, 241 SW 850. 
[a] Death of party before con- 


firmation.—An order, adjudging that 
a prior confirmation of a sale on fore- 
closure was void for want of revivor 
against the devisee of a defendant 
who died before confirmation, but 
which did not undertake to. set 
aside either the judgment of sale or 
the sale held thereunder, had the 
effect of leaving the report of sale 
pending in court for further action 
after the revivor, and was therefore 
an interlocutory order which might 
itself be reversed later by the same 
court. Perry v. Covington Sav. Bank, 
etc., Co., 195 Ky. 40, 241 SW 850. 

63. Knight v. Hodge, 62 Fla. 516, 
56 S 942. 

64. Nature of confirmation see su- 
pra § 1848. 
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eral. 


client cause.®? 
sold.68 


and vesting in the purchaser an 


est,”° and usually cutting off the equity of redemp- 


65. U. S.—Griffith v. Bogert, 18 
How. 158, 15 L. ed. 307; Erwin v. 
Lowry, 7 How. 172, 12 le ed. 655; 
Wetmore v. St. Paul, "ete:, RR. CO.s003 
Fed. 177, 1 McCrary 466. 

Tll.— Chicago, ete, R. Land Co. v. 
Peck, 112 Ill. 408; Harris vy. Lester, 
SO INE BOG 
eee ne v. De Pauw, 10 Ind. 

Kan.—Norton v. Reardon, 67 Kan. 
302, 72 P 861, 100 AmSR 459. 

Ky.—Beard v. Morris, 19 SW 598, 
14 KyL 97; Dawson v. Litsey, 10 
Bush 408. 

Sa ates v. Carter, 29 La. Ann. 


ee us eulD v. Kershner, 49 Md. 
Mich.—Torrans v. Hicks, 32 Mich. 
307; Bullard v. Green, 10 Mich. 268. 
Minn.—Coles y. Yorks, 36 Minn. 
388, 31 NW 353; Smith v. Valentine, 
19 Minn. 452; Hotchkiss v. Cutting, 
14 Minn. 537. 


Nebr.—Taylor v. Coots, 32 Nebr. 
30, 48 NW 964, 29 AmSR 426; 
O’Brien v. Gaslin, 20 ‘Nebr. 347, 30 


NW 274; McKeighan v. Hopkins, 19 
Nebr. 33, 26 NW 614; Neligh v, Keene, 
16 Nebr. 407, 20 NW 277; McKeighan 
v. Hopkins, 14 Nebr. 361, 15 NW 711; 
Day v..Thompson, 11 Nebr. 123, 7 
NW 533; Findley v. Bowers, 9 Nebr. 

Crowell v. Johnson, 
146; Phillips v. Dawley, 1 
320; Jones v. Cleary, 


2 Nebr. 

(Unoft. ) 541, 89 NW 3886. 

N. J.—See v. O’Rourke, 10 N. J. 
ee Vy CE 

N. Y.—De Forest v. Farley, 62 N. 
a, 628; Nicholl v. Nicholl, 8 Paige 

Oh.—Stites v. Wiedner, 35 Oh. St. 
555; Mayer v. Wick, 15 Oh. St. 548. 

Ok].—Fowler v. Marguret Pillsbury 
ak Hospital, 102 -Okl. 203, 229 P 
442. 
SS; C:—Le Conte vy. Irwin, 23'S: ‘C: 

Gr82'69. 


106; ope v. Frazee, 5 S. 

S. D.—State vy. Campbell, D Ss D; 
636, 60 NW 32. 

Tenn.,—McGuire v. Gallagher, 95 
Tenn. 349, 32 SW 209; Owen v. Haw- 
kins, 1 Baxt. 190; Spence v. Armour, 
9 Heisk. 167; Henderson v. Lowry, 5 
Yerg. 240. 

Tex.—Moody v. Butler, 63 Tex. 210. 

Va.—Ashworth v. Tramwell, 102 
Va. 852, 47 SE 1011. 

Wash.—Terry v. Furth, 40 Wash. 
493, 82 P 882; Parker v. Cacres, 1 
Wash. 190, 24 P 192. 

Wis.—Haton v. White, 18 Wis. 517; 
Kneeland y. Smith, 13 Wis. 591; Hill 
v. Hoover, 5 Wis, 354. 

“An order of confirmation is con- 
clusive of the regularity of the sale 
itself and precludes any subsequent 
inquiry as to such regularity.” State 
v. Holden, 96 Wash. 35, 39, 164 P 595. 

66. See cases supra note 65; and 
infra this note. 

[a] Bule applied where the order 
or decree of confirmation was ob- 
jected to on the following grounds: 
(1) That the averments as to citi- 
zenship in the records were not true 
and that the court had no jurisdic- 
tion to order the sale. Erwin v. 
Lowry, 7 How. (U. S.) 172, 12 L. ed. 
655. (2) That the judgment was er- 


The effect of the confirmation is primarily 
to determine that the foreclosure sale has been made 
in due compliance with the provisions of the de- 
cree,®> precluding all inquiry, by way of collateral 
attack, into the regularity of the previous proceed- 
ing,°* although in direct proceedings the order of 
confirmation may be vacated or set aside for suffi- 
Confirmation is conclusive also as 
between the parties on the value of the property 
A decree of confirmation is also a final 
decree,®® having the effect of consummating the sale 
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tion.71 


after the death 


void.78 


equitable inter- 


roneous as a ground for the pur- 
chaser’s refusal to complete his pur- 
chase. De Forest v. Farley, 62 N. Y. 
628. (3) That a master appointed to 
sell property under a decree of fore- 
closure failed to file security for the 
faithful discharge of the duties of 
his office. Nicholl v. Nicholl, 8 
Paige (N. Y.) 349. (4) That the per- 
son by whom the sale was made was 
not regularly appointed.- Eaton v. 
White, 18 Wis. 517. 

{b] Failure of clerk to affix the 
court’s seal to the order of sale can- 
not be raised as an objection in a 
collateral attack of the title after 
confirmation of the sale. Carter v. 
Hyatt, 76 Kan. 304, 91 P 61. 

67. See supra § 1862. 

68. Jacksonville Loan, etc., Co. v. 
National Mercantile Realty, ete., Co., 
77 Fla. 825, 82 S 292; Hansen v. Day, 
99 Or: 387,-195 RP 344. 

[a] Deficiency judgment. — The 
amount of the deficiency judgment, 
determined by the amount of the 
purchaser’s bid at the foreclosure 
sale, cannot be controverted by the 
mortgagor after the sale has been 
confirmed by the court. Jacksonville 
Loan, etc., Co. v. National Mercan- 
tile Realty, ete, Co., 77 Fla. 825,’ 82 
S 292. 

[b] Reference to master.—After 
confirmation the price bid at the sale 
is conclusive on the parties as to the 
value of the property, and it is error 
for the court at that time to refer 


the case to a master to take testi-! 


mony as to the real value of the 


property sold. Jacksonville Loan, 
ete., Co, v. National Mercantile 
eats ete:., Co, 7% MWial 825,782. S 
69. U. S.—Stang v. Redden, 28 
Fed. 11. : 

Ark.—De Yampert v. Manley, 127 
Ark. 153, 191 SW 905. 

Iowa.—Damrow v. Iowa, ete, R. 
Co., 190 Iowa 996, 181 NW 271. 
Kan.—Moore v. McPherson, 106 
Kan. 268, 187 P 884. ¢ 
: Nerd eee ar oie: v. Kelly, 59 Miss. 
52. 

Nebr.—Hatch vy. Shold, 62 Nebr. 
764, 87 NW 908. 
Philippine.—Philippine Sugar Est. 
Dev. Co., Ltd. v. Camps, 34 Philip- 
pine 426. 

S. D.—State v. Campbell, 5 S. D. 
636, 60 NW 382. 

Wis.—Gerhardt y. Ellis, 134 Wis. 


191, 114 NW 495. 

Sask.—Stevens y. Ullerich, 4 Sask. 
al 70s 

[a] After expiration of term of 
court at which the decree of confir- 
mation was rendered the court has 
no discretionary power over it. 
Moore v. McPherson, 106 Kan. 268, 
187 P 884. 

[b] An appeal lies from an order 
of court confirming a foreclosure of 
sale. Philippine Sugar BEHst. Dev. 
Co., Ltd. v. Camps, 34 Philippine 426. 

70. . S.—Stang v. Redden, 28 
Fed. 11. 

Ark.—De Yampert v. Manley, 127 
Ark. 153, 191 SW 905; Wells v. Rice, 
34 Ark. 346. 

Iowa.—Damrow v. Iowa, ete, R. 
Co., 190 Iowa 996, 181 NW 271; Cen- 


[§§ 1863-1864 


Death of party. There is a conte of authority 
as to the effect of an order of confirmation entered 


of a party without reviving the 


action against his successors in the title, some courts 
holding a confirmation so made as not subject to 
collateral attack,’? others regarding it as wholly 


Where confirmation is not required by statute,’* 
it has been held that an order of confirmation, if 
made, is of binding effect upon no one.*® 

[§ 1864] (2) Curative Effect. 
other judicial sales’® the order of confirmation cures 


As in the ease of 


tral Trust Co. v. Gate City Electric 
St. R. Co., 96 Iowa 646, 65 NW 982. 

Kan.—Zimmerman y. Rose, 111 
Kan. 22, 206 P 336; Bell v. Diesem, 86 
Kan. 364, 121 P 335. See Zinkeisen 
v. Lewis, 71 Kan. 837, 80 P 44, 83 P 
28 (holding that. prior to 1893); <a 
foreclosure sale, having been regu- 
larly conducted, vests in the pur- 
chaser an absolute right to receive 
a deed, and the court has no discre- 
tion to refuse to confirm it, even 
though the amount bid was less than 
the mortgage debt, and. the one ob- 
jecting to confirmation offers the full 
amount of the judgment and costs). 

Miss.—Martin v. Kelly, 59 Miss: 
652; Allen v. Poole, 54 Miss. 323; 
Mitchell v. Harris, 43 Miss. 314; San- 
ders v. Dowell, 15 Miss. 206. 

Nebr.—Hatch v. Shold, 62 Nebr. 
764, 87 NW 908. 

Philippine.—Grimalt v. Velazquez, 
36 Philippine 936; Raymundo v. 
Sunico, 25 Philippine 365. 

Ss. D.—State v.. Campbell, 5 S. D. 
636, 60 NW 82. 

Wis.—Strong v. Catton, 1 Wis. 471. 

Sask.—Stevens vy. Ullerich, 4 Sask. 
Wages BY, 

Compare Hyde v. Heaton, 43 Wash. 
433, 438, 86 P 664 (‘It is the legal 
sale and ‘payment of the purchase 
price whieh gives the equitable in- 
terest to the purchaser, and not the 
confirmation’’). 

“Tt is true that the sale and con- 
firmation did not convey the legal 
title; but the confirmation of the 
sale was an adjudication that the 
sale was valid, and it determined the 
rights of the parties and vested in 
McMaster the full equitable title and 
the right to a deed from the sher- 
iff.’ Bell v. Diesem, 86 Kan, 364, 
369, 120 P 335. 

Vesting of legal title in purchaser 
by deed see infra § 1959. 

71. Cady v. Barnes, 208 Fed. 361 
{rev on other grounds 232 Fed. 318]; 
Gerhardt y. Ellis, 134. Wis. 191, 114 
NW 495. 

{a] Until confirmation of sale the 
mortgagor’s right to redeem per- 
sists. Gerhardt v. Ellis, 134 Wis. 
191, 114 NW 495. 

Necessity of deed see infra § 1950. 

Statutory right of redemption see 
infra §§ 2080-2089. 

72. Childs v. Ferguson, 181 Fed. 
795, 104 CCA 305; Omaha Nat. Bank 
v. Ferguson, 99 Nebr. 131, 155 NW 
220 [dist Street v.~Smith, 75 Nebr. 
434, 106 NW 472 on the ground that 
it was a direct attack by appeal in 
the same case from the order of 
confirmation]. See Wardrobe  v. 
Leonard, 78 Nebr. 531, 111 NW 134, 
126 AmSR 619 (‘We do not deter- 
mine that the court should not have 
ordered a revivor had the death of 
the plaintiff been suggested before 
the sale or the confirmation. That 
question is not involved. What we 
do hold is that the sale was not 
void’). , 

73. De Yampert v. Manley, 127 
Ark. 153, 191 SW 905. 

74 See supra § 1848. 

75. Young vy. Corless, 56 Utah 564, 
alSyils 1S) Heyes 

76. See Judicial Sales § 73. 


For later cases, developments and changés in the law see cumulative Annotations, same title, page and note number, 
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§§ 1864-1867] 


all defects and irregularities excepting those which 
would make the sale absolutely void,’? such as want 


of jurisdiction or fraud.78 


[§ 1865] (3) Relation Back. Under the general 
rule’® the confirmation relates back to the date of 


the sale.®° 


[§ 1866] (4) Conditional Confirmation. 
the court makes its confirmation conditional, it re- 
tains jurisdiction until the condition has been per- 
formed,*' and an order allowing the mortgagee to 
increase his bid, made before the confirmation be- 


77. U.S.—Montgomery v. Samory, 
99 U. S. 482, 25 L: ed. 375; Jackson 
Vo -uudeling, 24> Walls 61-6, 22: iL:)' ed: 
472; Koontz v. Northern Bank, 16 
Wall. 196, 21 L. ed. 465; Wills v. 
Chandler, 2 Fed. 273, 1 McCrary 276. 

Ala.—Gardner v. Mobile, ete, R. 
Co., 102 Ala. 635, 15 S 271,48 AmSR 
84; Jennings v. Jenkins, 9 Ala: 285. 

Ark.—Johnson v. Campbell, 52 Ark. 
316, 12 SW 578; Thorn v. Ingram, 
25 Ark. 52. 

Ill.—Goodbody v. Goodbody, 95 Ill. 
456; Conover v. Musgrave, 68 Ill. 58. 

Ind.—Splahn v. Gillespie, 48 Ind. 
397; Sowles v. Harvey, 20 Ind. 217, 
ce 315; Foster v. Birch, 14 Ind. 
Renee pe Petey, v. Wilson, 

Kan.—Marsh v. Votaw, 102 Kan. 
747, 172 P 30; Ekblad v. Hanson, 85 
Kan. >41, 107 PP) 10285 i@arter v.—ELy- 
att, 76 Kan. 304, 91 ® 61; Capital 
Bank v. Huntoon, 35 Kan. 577, 11 P 
369; Dickens v. Crane, 33 Kan. 344, 
6 P 6380; Cross v. Knox, 32 Kan. 725, 
5 P 32; Pritchard v. Madren, 31 Kan. 
38, 2 P 691; Bowman: v.. Cockrill, 6 
poet 311; Paine vy. Spratley, 5 Kan. 


42 Iowa 


Ky.—Dorsey v. Kendall, 8 Bush 
294; Todd v. Dowd, 1 Metc. 281. 
La.—Willis v. Nicholson, 24 la. 


Ann. 545. 
Md.—Cockey v. Cole, 28 Md. 276, 
92 AmD 684; Brown vy. Gilmor, 8 Md. 


322; Harrison v. Harrison, 1 Md. 
Che ool: 
Mich.—Osman v. Traphagen, 23 


Rich: 80; Bullard v. Green, 10 Mich. 
68. 


Minn.—Hotchkiss v. Cutting, 14 
Minn. 537; Rogers v. Holyoke, 14 
Minn. 220. 


Nebr.—Bresee v. Ormsby, 91 Nebr. 
399, 136 NW 256; Paule v. Scofield, 
80 Nebr. 100, 113 NW 993; Link v. 
Connell, 48 Nebr. 574, 67 NW _ 475; 
Watson v. Tromble, 33 Nebr. 450, 50 


NW 331, 29 AmSR 492; Taylor v. 
Coots, 32 Nebr. 30, 48 NW 964, 29 
AmSR 426; Wilcox v. Raben, 24 


Nebr. 368, 38 NW 844, 8 AmSR 207; 
O’Brien v. Gaslin, 20 Nebr. 347, 30 
NW 274; Neligh v. Keene, 16 Nebr. 
407, .20 NW 277; .McKeighan: ~y. 
Hopkins, 14 Nebr. 361, 15 NW 711, 19 
Nebr. 33, 26 NW 614; Day v. Thomp- 
son, 11 Nebr. 123, 7 NW 533; Crowell 
v. Johnson, 2 Nebr. 146; Phillips v. 
Dawley, 1 Nebr. 320. 

N. Y.—Woodhull y. Little, 102 N. Y. 
165, 6 NE 266. 

Oh.—Stites v. Wiedner, 35 Oh. St. 
555. 

Okl.—Price v. Citizens’ State Bank, 
23 Ok}. 723,, 102.P 800. 

Or— Bays -v., frulsons 25, Or, 109, 
35 P 26; Leinenweber v. Brown, 24 
Or. 548, 34 P 475, 38 P 4; McRae v. 
Davina, 8 Or. 68; Wright v. Young, 
6 Or. 87; Dolph v. Barney, 5 Or. 191; 
Mathews v. Eddy, 4 Or. 225. 

Tenn.—McGavock v. Bell, 3 Coldw. 
512. 

Tex.—Moody v. Butler, 63 Tex. 210. 

Va.—Todd v. Gallego Mills Mfg. 
Co., 84 Va. 586, 5 SE 676; Langyher 
y. Patterson, 77 Va. 470; Daniel v. 
Leitch, 13 Gratt. (54 Va.) 195; Evans 
v. Spurgin, 6 Gratt. (47 Va.) 107, 
52 AmD 105; Worsham v. Hardaway, 
5 Gratt. (46 Va.) 60. 


Wash.—Strand v. Griffith, 63 Wash. }. 


934, 115 P 512; Johnson v. Bartlett, 
50 Wash. 114, 96 P 833. 
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comes final, is not open to collateral attack.6? Where 
the court makes reservations in its order of con- 


firmation, a purchaser taking with knowledge of 


[§ 1867] 10. 
Where 


W. Va.—Core v. Strickler, 24 W. 
vey 689; Dick v. Robinson, 19 W. Va. 
od. ; 

[a] Erroneous interpretation of 
order.—A marshal’s sale, in pro- 
ceedings to foreclose a mortgage, is 
not valid when made under a wrong 
interpretation of an order of court, 
even where the court confirmed the 
record of the sale, the attention of 
the court not being called to the 
mistake, nor any issue raised as to 
what the order really meant. Mil- 
waukee, etc., R. Co. v. Soutter, 2 
Wall. (U. S.) 609, 17 L. ed. 886. 

[b] Irregularities cured: (1) Fail- 
ure by sheriff to serve notice for the 
full statutory period. Johnson  v. 
Bartlett, 50 Wash. 114, 96 P 833. 
(2) Failure of sheriff to give notice 
of sale. Bresee v. Ormsby, 91 Nebr. 
399, 136 NW 256. (3) “filing” of 
sheriff’s return after the statutory 
limit for filing had elapsed. Price v. 
Citizens’ State Bank, 23 Okl. 723, 102 
#800. (4) Failure to appraise. 
Neligh v. Keene, 16 Nebr. 407, 20 NW 
277. (5) Failure to authenticate the 
order of sale by the seal of the court. 
Carter v. Hyatt, 76 Kan. 304, 91 P 
61. (6) Failure to file the note and 
mortgage Sued on before judgment. 
Ekblad v. Hanson, 85 Kan. 541, 117 
P1028. (7) Failure to make the Sale 
under an earlier appraisement. Paule 
v. Scofield, 80 Nebr. 100, 118 NW 
993. (8) Failure to post notice and 
to publish copy. Strand v. Griffith, 
63 Wash. 334, 115 P-512. (9) Irregu- 
larities in recital in the original 
judgment and in the sheriff’s return 
as to the notice of publication. 
Marsh v. Votaw, 102 Kan. 747, 172 
P 30. (10) Mistakes or omissions of 
the officers of the law and not ques- 
tions of title. Jackson v. Ludeling, 
21 Wall. (U. S.), 616, 22) Li. ed. 472. 
(11) Premature issuance of an order 
of sale. Cross v. Knox, 32 Kan. 725, 
5 P32. ¢12) Sale on a. aay rother 
than that for which the sale was ad- 
vertised. Conover v. Musgrave, 68 
Ill. 58. 

78. _U. S—Williamson v. Berry, 8 
How. 495, 12 L. ed. 1170; Shriver v. 
Lynn, 2 How. 43, 11 L. ed. 172; Wills 
v. Chandler, 2 Fed. 273, 1 McCrary 
276; O’Brien v. Woody, 18 F. Cas. 
No. 10,398, 4 McLean 75. 

Kan.—Capital Bank v. Huntoon, 35 
Kan. 577, 11 P 369; Rice v. Poynter, 
15 Kan. 263; Benz v. Hines, 3 Kan. 
390, 89 AmD 594; White-Crow v. 
White-Wing, 3 Kan. 276. 

Mich.—Crawford v. Tuller, 35 Mich. 


57. 

Nebr.—Jenkins Land, etc., Co. v. 
Attwood, 80 Nebr. 806, 115 NW 3805; 
McKeighan vy. Hopkins, 19 Nebr. 33, 
26 NW 614. 

Oh.—Stites v. Wiedner, 35 Oh. St. 
555. 
Okl.—Folsom y. Mid-Continent L. 
Ins: .Co., 94 Ol.) 181, 221 P 486. 

Tenn.—Coffin v. Corruth, 1 Coldw. 
194; Henderson v. Lowry, 5 Yerg. 
240. i 

Va.—Virginia Fire, etc., Ins. Co. v. 
Cottrell, <85 Wa. 8a’ SHils20 17. 
AmSR 108; Langyher y. Patterson, 
77 Va. 470; Berlin v. Melhorn, 75 
Va. 639. 

Wash.—Hyde v. Heaton, 43 Wash. 
433, 438, 86 P 664. 

‘Tf the sale was made without 
jurisdiction, it could not be cured 
by confirmation.” Hyde v. Heaton, 


such reservations will be bound by subsequent orders 
of the court in execution of the powers reserved.** 


Opening, Vacating, and Setting 


Aside*t—a. Who May Object to Validity of Sale*® 
—(1) In General. 
person whose rights are injuriously affected by a 
judgment of foreclosure and a sale under it has a 
right to move the court to set aside the sale,®” and 


As in other judicial sales*® any 


supra. 
[a] Thus, where the court under 
the statute was restricted in its 


power to make the sale, a sale by the 
court without the authority of the 
statute cannot be validated by con- 


firmation. Jenkins Land, etc., Co. v. 
Attwood, 80 Nebr. 806, 115 NW 305. 
79. See Judicial Sales § 74. 


80. U. S.—Lathrop v. Nelson, 14 
EB. Cas. No--8,111, 4 Dill. 194: 

Ala.—McGehee v. Lehman, 65 Ala. 
3816; Brown v. Isbell, 11 Ala. 1009. 

Kan.—Galbreath y. Drought, 29 
Wants 7cliliws 

Mich.—Rugegles v. Centreville First 
Nat. Bank, 43 Mich. 192, 5 NW 257. 

Va.—Evans v. Svurgin, 6 Gratt. 
(47 Va.) 107, 52 AmD 105. 

Wash.—Hyde y. Heaton, 43 Wash. 
433, 86 P 664. 

W. Va.—Cale v. Shaw, 33 W. Va. 
299, 10 SE 637. 

Wis.—Robicheau  v. 186 
Wis. 397, 202 NW 794. 

[a] Trespass.—Where stanchions 
permanently attached to’a barn were 
removed between the dates of pur- 
chase on foreclosure and confirma- 
tion of sale, an action for trespass 
was maintainable by the purchasers. 
Robicheau v. Arnovitz, 186 Wis. 397, 
202 NW 794. 

81. Park v. Conley, 202 Fed. 415, 
aie 477. See also Judicial Sales 
ga. See supra § 1863. 

83. Mercantile Trust Co. v. Ten- 
nessee Cent. R. Co., 294 Fed. 483. 

84. Refusal to confirm see supra 
§ 1857 et seq. 

Sale under power see supra § 1488 
et seq in-41 C. J. 

85. Who may object to confirma- 
tion see supra § 1852. 

86. See Judicial Sales § 180. 

87. See cases infra this section. 

[a] Who may apply: (1) Bond- 
holder of mortgagor corporation. 
Investment Registry, Ltd. v. Chicago, 
ete, R. Co., 212 Hed. 594, 129"CCGA 
130. (2) Defendant in the foreclo- 
sure action who is liable for the de- 
ficiency. Gruner v. Ruffner, 134 App. 
Dives $37, +119" NYS <9425)) Tavlor tvs 
Sharp, 8 Man. 163. (3) Heir “o£ 
mortgagor. Canty v. Bixler, 185 Ala. 
109, 64 S 588; Faulds v. Harper, 11 
Can. S. C. 639. (4) Grantee of mort- 
gaged lands. Shaw v. Smith, 107 Md. 
523, 69 A 116. (5) Judgment ered- 
itor of mortgagor. Martin Realty Co. 
v. Bay View Heights Land Co., 107 
Misc. 140, 177 NYS 158 [mod sub 
nom. De Normandie v. Bay View 
Heights Land Co., 190 App. Div. 954, 
179 NYS 917]. (6) Judgment cred- 
itor of purchaser at foreclosure sale. 
Goodell v. Harrington, 76 N. Y. 547. 
(7) Wife of mortgagor, having an 
inchoate right of dower and a home- 
stead interest. Roberts v. Goodin, 
288 Ill. 561, 123 NE 559. 

[b] Who may not apply: (1) As- 
signee of a bid after the bidder re- 
fused to perform and had been sus- 
tained by the court in an order re— 
leasing him from his bid. Ely v. 
Matthews, 128 App. Div. 513, 112 
NYS 788. (2) Execution creditor of 
mortgagor where the mortgaged 
property is the mortgagor’s home- 
stead. Union Bank v. Jordan, 1 Sask. 
L. 105, 8 WestLR 77. (3) Judgment 
creditor of the mortgagor, where the 
entire proceeds of the sale. were 
needed to pay mortgages and other 


Arnovitz, 
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it is not necessary that he should have been a party 
to the foreclosure action,** or that he has a specific 
This right pertains to the 
mortgagor,®° to an owner of the equity of redemption 
or one having an interest therein®! even though he 
has made an assignment for the benefit of his ered- 
to the mortgagee or plaintiff in foreclosure®* 
who has proved his title to the property,®* and to a 
whose rights are injuriously 
affected by error in the decree or fraud or irregular- 


lien on the property.*® 
itors,?? 
junior encumbraneer, 


ity in the sale.°® 


Persons whose interests are not injuriously af- 


liens superior to the mortgage being 
foreclosed and where no fraud was 
alleged. Advance-Rumely ‘Thresher 
Co. v. Himler, 147 La. 324, 84-S 798. 
(4) Maker of note secured by trust 
deed executed by other parties. Chi- 
cago Title, etc., Co. v. Edens, 187 Ill. 
A. 238. (5) One who claims but has 
failed to establish a beneficial in- 
terest in the mortgaged land and 
who seeks to have the sale set aside 


as a means of proving his title. In 
re Adair, 29 Del. 245,99 A. 45. (6) 
One who holds an unrecorded title 


to a portion of the premises, dis- 
charged by release from the mort- 
gage. Leonard v. New York Bay Co., 
InN Ne HG eLo2y ireve ongvother 
grounds 28 N. J. Eq. 467]. (7) One 
whose only right to the property 
arose from an alleged secret trust, 
while the ttile was in _ another. 
Bentley v. Beacham, 91 Md. 677, 47 
A 1024. (8) A stranger to the deed, 
who is not the party for whose bene- 
fit the mode of sale objected to was 
inserted. Nixon v. Cobleigh, 52 Ill. 
387. (9) Unsecured creditors of 
mortgagor. Williams v. Warner, 8 
Ky. Op. 635. - (10) Wife of mort- 
Lacey v. Lacey, (Ala.) 39 S 


83. Gould v. Mortimer, 16 AbbPr 
(CN. Y.) 448, 26 HowPr 167; American 
ins: Co: tvs Oakley. 9° Raize “ON: ax.) 


259. 

89. Goodell v. Harrington, 76 N. 
eA: 

90. Edmonson v. Welsh, 27 Ala. 
578; Meseall v.: Tully, 91 Ind. 96; 
Delaware, etc., R. Co. v. Scranton, 34 
N. J. Eq. 429. 

91. Poughkeepsie Sav. Bank v. Ex- 
tension Dev. Co., 154 App. Div. 308, 
138 NYS 958. 

92348 Delawane mmeteyur oka e CO. ny. 


Scranton, 34 N. J. Ea. 429. 

{a] Reason for rule.—‘‘The peti- 
tioner is a party to the suit, and, un- 
der his assignment for the benefit of 
his creditors, has such an interest in 
the sale of the property as gives him 
a right to be heard. He is entitled 
to any surplus of his property as- 
signed that may remain after the 
payment of his debts; and on pay- 
ment of his debts before administra- 
tion of his estate by the assignee, he 
would be entitled to a reassignment 
of his property.’ Delaware, etc., R. 
Co. v. Scranton, 34 N. J. Eq. 429; 430. 

93. Peters v. Guthrie, 119 Ind. 44, 

20 NE 536; Advance-Rumely Thresh- 
er Co. v. Himler, 147 La. 324, 84 S 
798. 
' [a] Bondholders may maintain 
the bill to set aside the sale without 
first requesting the trustees to act in 
their behalf, where the bill charges 
the trustees with duplicity and fraud 
in the sale. Lamb v. San _ Pedro, 
CLC, COs, (SNe UM 88, 9b ozo. 


94. Peters v. Guthrie, 119 Ind. 44, 
20 NE 536. 

95. Ala.—Bethune y. Oates, 58 
Ala. 460. ; 

Ill—Gage v. McDermid, 150 Ill. 


AES 37 NE 1026. 
y.—Com. vy. Robinson, 96 Ky. 553, 
29 AW 306, 16 KyL 558. 


La.—Walmsley Val Dneus 0/7 lay 
417, 31 S 869. 
Minn.—Rogers ¥ Holyoke, 14 
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fected may not apply to have the sale set aside,** 
and this rule has been applied to a junior encum- 
brancer,®? the mortgagee,®® and the owner of the 
equity of redemption.®® 

[§ 1868] (2) HEsteppel or Waiver. 
otherwise would be entitled to raise objections to the 
validity or regularity of a foreclosure and sale” may 
be prevented from doing 
pel;* as where he fails to interpose objections at 
the proper time or to take an appeal,* or where he 


A party who 


so, on principles of estop- 


knows® of the existence of the ground of his objee- 


Minn. 220. 

Miss.—White v. Trotter, 22 Miss. 
30, 58 AmD 112. 

‘Wis.—Jesup vy. City Bank, 14 Wis. 
331. 

See Briant v. Jackson, 99 Mo. 585, 
13 SW 91 (as to right of a creditor 
to object where at the time a judg- 
ment stood unreversed in favor of 
the debtor and against the creditor). 

96. See cases infra notes 97-99. 

97. Watkins v. Justice, 256 Pa. 37, 
100 A 488. 

[a] Junior mortgagee is not enti- 
tled to object to a sale under a fore- 
closure of prior mortgages on the 
ground of inadequacy of price, unless 
he guarantees a bid on the resale ex- 
ceeding the amount of all prior mort- 


gages and liens on the property. 
Watkins v. Justice, 256 Pa. 37, 100 
A 488. F 

98. Hayes v. Waggener, 98 Kan. 


740, 161 P 584. 

[a] Purchase by attorney. — A 
mortgagee cannot complain that the 
property was bought in at the fore- 
closure sale by an attorney of the 
mortgagor, where his own interests 
are not affected and the mortgagor 
does not complain. Hayes v. Wag- 
gener, 98 Kan. 740, 161 P 584. 

99. Derouen v. Hebert, 46 La. 
Ann. 1388, 16 S 160; Poughkeepsie 
Sav. Bank v. Extension Dev. Co., 154 
App. Div. 308, 138 NYS 958; Roush 
v.' Herbick; 269 Pa. 145,7 T127Ao 136; 
rake v. Beekley, 211 Pa. 606, 61 A 


[a] A third possessor, having no 
actual interest in the distribution of 
the proceeds of the sale of the land 
subject to mortgage, has no right to 
question whether the adjudicatee 
paid the sheriff the purchase price of 
the property, or how. he complied 
with the terms of sale. Derouen vy. 
Hebert, 46 La. Ann. 1388, 16 S 160. 

[b] A terre-tenant who was served 
with a writ of scire facias under the 
mortgage cannot complain that the 
writ was not served on the mort- 
gagor Roush ‘vv. Herbick, 269 - ‘Pa: 
145, 112 A 136; Taylor v. Beekley, 211 
Pa. 606, 61 A 79. 

1. Generally 
§ 180. 

een of appraisement see supra 
§ 1804. 

Waiver of right to object to con- 
firmation see supra § 1852. 

2. See supra § 1867. See also su- 
pra § 1852. 

3. See cases infra note 4. 

4 U.S.—Gibson v. Lyon, 115 U.S. 
SCt 129, 29 L. ed. 440. 

Me Eee vy. Shephard, 30 Ga. 
706. 

Ill.—Walker v. Schum, 42 Ill. 462. 

Iowa.—Damrow y. Iowa, ete, R. 
Co., 190 Iowa 996, 181 NW 271. 

Ky.—Jones v. Deposit, ete., Bank, 
180 Ky. 395, 202 SW .907; Zable v. 
Masonic Say. Bank, 16 SW 588, 13 
KyL 197. 

La.—Greenwood Planting, etc., Co. 
v. Whitney Cent. Trust, etc., Bank, 
146 La. 567, 88 S 832: Shelly) v. 
Miramon, 7 La. A. (Orleans) 503. 

N.. Y.—Hrench vy. Powers) sh20N: 
Y. 128, 24 NE 296; Abbott v. Curran, 
98 N. Y. 665 mem [aff 20 NYWklyDig 
344]; Hogan v. Hoyt, 37. N. Y. 300; 


see Judicial Sales 


tions at the time of the sale and still acts or fails 


Francis v. Church, Clarke 475. 
N. D.—Winslow v. Klundt, 201 NW 
169. 
Okl1.—Oklahoma City Packing, ete., 
Co. v. Pearson, 94 Okl.124, 220 P 932. 
Ss. C.—Curtis v. Renneker, 34 S. GC 
468, 13 SE 664. 
_Alta.—Fox v. Hunter, 
35 


{a] Error in  advertisement.— 
Where a call of the description of 
mortgaged land was omitted in the 
advertisement but the error, with 
the consent of the purchasers, was 
corrected without objection by the 
mortgagor, he cannot complain. 
Jones v. Deposit, etc., Bank, 180 Ky, 
395, 202 SW 907. 

{[b] Higher bid after sale.—One 
who makes the highest bid at the 
foreclosure sale, who fails to object 
to the court’s refusal to confirm the 
sale to him and approval of a higher 
bid presented after the sale, is pre- 
cluded from having approval of the 


2 Alta. L, 


sale to the subsequent bidder set. 


aside on the ground that the court 
abused its discretion. Damrow vy. 
Iowa, etce.,.R. Co., 190 Iowa 996, 181 
NW 271. 

[c] Sale for cash.—The mort- 
gagor is not entitled to have the sale 
set aside on the ground that it was 
advertised to be sold for cash, where 
such provision was in strict conform- 
ity to the terms of the mortgage con- 
tract and where it appears that the 
mortgagor was fully represented at 
the sale and that no objection was 
interposed upon the ground that it 
was to be made for cash. Green- 
wood Planting, ete., Co. v. Whitney 
Cent. Trust, etce., Bank, 146 La. 567, 


83 S 832. 

[ad] Time of sale.—Where the 
mortgagor, in whose favor a statu- 
tory period is allowed within which 
he may redeem and prevent a sale, 
makes no objection to a sale within 
the period, he is held to have waived 
his privilege. Oklahoma City Pack- 
ing, etc., Co. v. Pearson, 94 Okl. 124, 
220 P 932. 

[e] Upset price.—Plaintiff [mort- 
gagee] has the right to have the up- 
set price fixed at the amount owing 
on the mortgage and costs, and if he 
neglects to take advantage of this 
right and the mortgaged property is 
sold at less than the amount of the 
debt and costs, the sale will not be 
set aside on the application of the 
mortgagee on that ground. Fox v. 
Hunter, 2 Alta. L. 352. 

[f] Rule held inapplicable.—(1) 
It is not necessary that the objection 
should be presented at the sale to 
the referee provided it is made later 
promptly to the court. Investment 
Registry, Ltd. v. Chicago, etc., R. Co., 
212 Fed. 594, 129 CCA 130. (2) The 
wife of the mortgagor, entitled to 
right of dower and homestead, was 
entitled to object to a sale en masse 
where the decree ordered a sale in 
parcels, notwithstanding she had 
made and subsequently withdrawn 
her answer in the foreclosure pro- 
ceedings. Roberts v. Goodin, 288 Ill. 
561, 1238 NE 559. 

5. {a] Ignorance of facts, consti- 
tuting the grounds of objection, at 
the time of the sale rebuts the charge 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 1868] 


to act in the light of that knowledge,® or where he 
expressly or impliedly agrees to waive the objec- 
tions,’ or participates in the sale or bids for the 
property or becomes the purchaser,® or where the 
irregularities of which he complains are due to his 
By claiming a right to redeem,? 
or availing himself of the statutory stay of execu- 
tion, or by seeking to impress a trust upon the 
property in the hands of the purchaser,'? one affirms 
the validity of the sale and cannot assail it; and a 
foreclosure purchaser who retains the property, or 
his grantee who rests on his title, is in the same 


own negligence.® 


that the one seeking a setting aside 
of the sale is estopped to object to 
its validity. Sedgwick v. McOwen, 
119 Mise. 615, 197 NYS 869; Martin 
Realty Co. v. Bay View Heights Land 
Con sL07%) Misc. 140,01 IN YS 158 
[mod sub nom. De Normandie v. Bay 
View Heights Land Co., 190 App. Div. 
954, 179 NYS 917]. 

6 Powell v. Lemoore Bank, 125 
Cal. 468, 58 P 83; Brown v. Freret, 
10 La. A. (Orleans) 150; Hazard v. 
Hodges, 117 N. J. Eq. 123; Sedgwick 
v. McOwen, 119 Misc. 615, 197 NYS 
869; Martin Realty Co. v. Bay View 
Heights Land Co., 107 Misc. 140, 177 
NYS 158 [mod sub nom. De Nor- 
mandie v. Bay View Heights Land 
Co:; 190. App. Div. 9545 179. NYS 917 ie 

[a] Correction of* errors.—Where 
the true dimensions of property are 
discovered to be in excess of those in 
the advertisement, the announcement 
before sale of the correct dimensions 
will estop a purchaser who bids on 
the basis of such correction. Brown 
v. Freret, 10 La. A. (Orleans) 150. 

[b] Knowledge of correct date.— 
Where a mistake is made in giving 
notice of the date of the sale to an 
interested party, the sale cannot be 
set aside if such party was actually 
informed of the correct date in such 
time that he could have been present 
at the sale. Hazard v. Hodges, 17 
Nei. Hd. bes. 

{c] Knowledge of invalidity of 
injunction.— Where an injunction re- 
straining the sale of property under 
a trust deed was obtained by false 
allegations, complainant cannot sub- 
sequently attack the sale on the 
ground that it was made in violation 
of the injunction. Powell v. Le- 
moore Bank, 125 Cal. 468, 58 P 83. 

7 Cal.—Summerville v. March, 
142 Cal. 554, 76 P 388, 100 AmSR 145. 


I1l.—Chicago, etce., aCOr evs, Gaar= 
rett, 255 Ill. 420, 99 NE 643. 
Kan.—Epley  v. Citizens’ State 


Bank, 104 Kan. 489, 180 P 187. 
La.—Hudson v. Bodin, 11 La. 348. 
Md.—Smith v. Briscoe, 65 Md. 561, 

DemAnoe 4. 
ad Tare crt Vv. 36 Mich. 

482. 

Minn.—Abbott v. Peck, 35 Minn. 
499, 29 NW 194 (sale of platted land 
with reference to plat to which the 
mortgagee had agreed). 

N. Y.—Hogan v. Hoyt, 37 N. Y. 300, 
4 Transcr. A. 409; Tilton v. Nelson, 
27 Barb. 595. 

Austr.—Campbell v. Campbell, 21 
Austr, Coda R. 308: 

See Faulds v. Harper, 11 Can. S. C. 
639 (evidence not sufficient to show 
knowledge by plaintiff of the mort- 
gagee’s fraud avoiding the sale, con- 
stituting waiver). 

[a] Acquiescence.—(1) Knowledge 
on the part of the mortgagor of 
the acts complained of, and acquies- 
cence therein for thirty years, dur- 
ing which period most of the wit- 
nesses competent to testify to the 
facts involved had. died, bars the 
mortgagor’s right to have the sale 
Set aside... Chicago, étc:, R. ‘Co! v- 
Garrett, 255 Ill. 420, 99 NE 643. (2) 
One who consents that an order con- 
firming a judicial sale, as a mort- 
gage foreclosure sale, may be made 
by a judge at chambers is estopped 
to say that the judge was without 


Stilson, 
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the proceeds of 


authority. Epley v. Citizens’ State 
Bank, 104 Kan. 489, 180 P 187. (3) 
A mortgagor who consented to the 
advertisement of his property under 
a first mortgage, after he found that 
a third mortgage was being fore- 
closed, did not thereby waive any 
valid objection as to inadequacy of 
the purchase price by reason of the 
cenflict and confusion resulting. 
oa v. Remson, 183 Md. 101, 104 


[b] Sale in parcels.—A sale in 
parcels in violation of the court de- 
cree for a sale in gross will not be 
set aside, where the sale in parcels 
was agreed to by all the parties in- 
terested, and the sale of ‘a parcel 
yielded more than enough to pay off 
the mortgage debt. Summerville v. 
March, 142 Cal. 554, 76 P 388, 100 
AmSR 145. 

8. Pursley v. Forth, 82 1). 327; 
Routh v. Citizens’ Bank, 28 La. Ann. 
569; Farr v. Lachman, 130 Mich. 40, 
89 NW 688. 

[a] Rule when inapplicable.—(1) 
While a person who voluntarily re- 


frains from bidding at a sale at the| 


solicitation of the,eventual purchaser 
may not be able to successfully ques- 
tion the validity of the sale on that 
ground, the objection being based on 
his own acquiescence, a mortgagor 
refraining from bidding under such 
circumstances whose interests are 
prejudiced by a sale for an inade- 
quate price is entitled to urge the 
purchaser’s interference with the 
freedom. of the sale as a valid reason 
why it should be rejected. - Herman 
v. Mondawmin Bldg., ete, Co., 145 
Md. 480, 125 A 814. (2) A creditor 
attaching the West Virginia property 
of his debtor, who bids at the fore- 
elosure sale in Pennsylvania of the 
Pennsylvania property belonging to 
the same debtor, is not estopped 
thereby to insist on his attachment 
lien on the West Virginia property. 
Chapman v. Pittsburg, etc., R. Co., 26 
Wiel Welw 

9. Ala.—Stephenson vy. Harris, 1538 
Ala. 462, 45 S 196. 


Mich.—Bullard v, Green, 10 Mich. 
268. 

Nivel—Parkhurst-v. Cory, 11° °N. Je 
Bq. 233. 

N. Y.—McCotter v. Jay, 30 N. Y. 


80; Housman v. Wright, 50 App. Div. 
606, 64 NYS 71. . 

Okl.—Wheeler, etc., Mercantile Co. 
Vo Millers (73) ORF DERM IT oe 224% 


Alta.—Fox v. Hunter, 2 Alta. L. 
352. 
[a] Blindness of mortgagor. — 


Averments that a party to a fore- 
closure suit, who had been served 
with a subpcena, was too blind to 
read the newspapers, and therefore 
did not see the advertisement and 
had no notice of the sale, and there- 
fore there was no bidder present and 
the property was sold for much less 
than its real value, are not sufficient 
grounds for ordering a resale. Park- 
hurst vi, Cony) dae Netdie mor 2sie, 235. 
(“He [blind mortgagor] was served 
with a subpoena, and thus had all 
the personal notice the law requires. 
It was his duty to have made inquiry 
as to the time of sale. The very fact 
of his defect of eyesight, so as to 
prevent his seeing the notice of sale 
in print, should have admonished 
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situation,!? unless the source of the title under which 
he claims the right to retain the property is other 
than the foreclosure sale.14 

Acceptance of proceeds.1® It is a general rule that 
one who claims, or accepts and retains,® a share of 
‘the sale, whether it is the mort- 
gagor or another creditor, is estopped to dispute 
the legality of the sale.*” 

Waiver of notice.*® 
the notice required by statute to be given to a mort- 
geagor defendant cannot be waived by him,’® he can- 
not defeat the mortgagee’s right to foreclose by 


While it. has been held that 


him to rely upon other sources of 
information. It was his own neglect 
that prevented his knowing of the 
sale, and the neglect was such as or- 
dinary prudence would have guarded 
against’’). 3 

{b] Failure to inquire.—A mort- 
gagor who inquires from the mort- 
gagee as to the time of a foreclosure 
sale, and is informed that the exact 
time has not yet been fixed but that 
it will be ‘about” a particular day 
named, and who later neglects to ask 
the exact time, is not entitled to have 
the sale set aside because he did not 
receive actual notice of the time of 
sale later, there being no evidence of 
fraud, unfairness, or gross inade- 
quacy of price, and the purchaser be- 
ing in no way responsible for the 
mortgagor’s failure to receive notice. 
Wheeler, etc., Mercantile Co. v. 
Miller, 73) OKI 117) Lib WP 224: 

[c] Mistake in description. — A 
foreclosure sale will not be set aside 
after confirmation on the ground of 
mistake in the description for which 
the mortgagor, who is the objecting 
party, iS responsible. Stephenson v. 
Harris, 153 Ala. 462, 45 S 196. 


10. Ark.—Dailey v. Abbott, 40 
Ark, 275. 
Iowa.—Miller v. Ayres, 59 Iowa 


424, 13 NW 436. 

Ky.—Zable v. Masonic Sav. Bank, 
16 SW 588, 13 KyL 197. 2 

N. Y.—Toll v. Hiller, 11 Paige 228. 

Wis.—Maxwell v. Newton, 65 Wis. 
261, 27 NW 831. 

1l. Lackey v. Yekel, 113 Nebr. 
382, 203 NW 542; Ecklund v. Willis, 
42 Nebr. 737, 60 NW 1026; Gilbert v. 
Provident Life, etc., Co., 1 Nebr. (Un- 
off.) 282, 95 NW 488. 

Persons entitled to injunction or 
stay of sale see supra § 1801. 


12. Goodwin v. Gilsey, 210 App. 
Div. 31, 205 NYS 529. 

13. Swann v. Wright, 110 U. S. 
590; 4 SCt 235, 28 Li. ed. 252; Miller 


v. Shaw, 103 Ill. 277. 

14. Horton v. Howard, 79 Mich. 
642, 44 NW 1112, 19 AmSR 198. 

[a] Purchase at several foreclo- 
sure sales.—A purchaser at a fore- 
closure sale who afterward bids in 
the property at sales under foreclo- 
sure of subsequent mortgages and 
who claims title as purchaser at the 
subsequent sales is not estopped 
thereby from asserting the invalidity 
of the first sale. Horton vy. Howard, 
79 Mich. 642, 44 NW 1112, 19 AmSR 
Generally see Judicial Sales 

Candee v. Burke, 1 Hun (N. 
Y.) 546, 4 Thomps. & C. 143 (the 
mere acceptance of the proceeds, 
while evidence to be considered in 
passing on the question of the regu- 
larity of the proceedings, will not 
create an estoppel in the absence of 
evidence of retention). 

17. France v. Haynes, 67 Iowa 139, 
25 NW 98; Baltimore v. Parlange, 25 
La. Ann. 335; Theurer v. Knorr, 24 
La. Ann. 597; Howe v. Whited, 21 La. 
Ann. 495; Colton v. Rupert, 60 Mich. 
318, 27 NW 520; Dreyer v. Bigney, 8 
Oh. Dee. (Reprint) 562, 9 CincLBul 15. 

18. Necessity of notice of sale see 
supra § 1813. 

19. Hawthorne vy. Sayers, 16 Del. 
177, 42 A 478. 
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the acquisition of title by the purchaser,®® as where 
the sale is made in direct conflict with the terms of 
the statute®® or decree of the court.** 
tion will not be taken on account of any defects or 
irregularities which do not invalidate the title of 
the purchaser or work substantial and real injury 
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But this ae- 


to the rights of any party in interest,°? nor for any 


59. U. S.—Sanger v. Nightingale, 
22. Wipe ells ie SC tests 8 Ove Sede 
L105: 

Ala.—Cain v. Gimon, 36 Ala. 168. 

Ark.—De Yampert v. Manley, 127 
Ark. 153, 191 SW 905. 

Cal.—Copsey v. Sacramento Bank, 
133 Cal. 659, 66 P 7, 204, 85 AmSR 
238. 

Del.—Security Trust, etc. Co. v. 
Gallagher, 25 Del. 548, 84 A 806. 

D, C-—Eunt. v. Whitehead, 19 App. 
HG: Fowler v. Taylor, 19D: C. 456: 

Fla. —Macfarlane vy. Macfarlane, 50 
Hla. 570,39 S 995. 

Tll.— Harwood v. Cox, 26 Ill. A. 
374. 

Ind.—Arnold vy. Gaff, 58 Ind. 5438. 

Iowa.—Cooper v. French, 53 Iowa 
531, 3 NW 538. 

Kan.—Townsend __ Vv. 
Kan. Aio547, 63 Be25. 


Johnson, 10 


Ky.—Dale v. Shirley, 5 B. Mon. 
492. 

Md.—Johnson y. Dorsey, 7 Gill 
269. 


Mich.—Fix v. Loranger, 50 Mich. 
199, 15 NW 81. 
Minn.—Russell  v. 
Minn. 463, 42 NW 391. 
Miss. —Long v. McGregor, 65 Miss. 
105, 3 °S.5240- 
Mo.—Cole County vy. Madden, 91 
Mo. 585, 4 SW 397. 
. Mont.—Collier v. Field, 1 Mont. 
612. 
Nebr.—Globe L. & T. Co. v. Wood, 
58 Nebr. 395, 78 NW 721. 
N. J.—Campbell v. Gardner, 11 N. 
J. Ea. 423, 69 AmD 598. 
N. M.—Las Meeadgin kt. lees: 
Trust Cox 


Blakeman, 40 


Comme 
St. Louis County T5OaN. 
M. 634, 110 P 856. 

N. Y.—Guggenheimer v. Sayre, 51 
Hun 638, 4 NYS 22; Requa v. Rea, 2 
Paige 339. 

N. C.—Poe v. Bright, 172 N. C. 838, 
90 SE 4. 

Oh.—Lockwood v. Mitchell, 19 Oh. 
448, 53 AmD 438. 

Okl.—Hancock v. 25 Ok. 
460, 106 P 841. 

Pa.—Pennsylvania @o) v. Black ad 
Pa. Dist. 280. 

Porto Rico.—Benvenutti v. Vaz- 
quez, 28 Porto Rico 90. 

R. I.—Rosenfeld v. Wunsch, 45 R. 
I. 48, 119 A 658. 

S. G.—Ex p. Jones, 47 S. C. 393, 25 
SE 285. 

SJ D.——Kairby w. Ramsey, 9 SD. 
197, 68 NW 328. 

Tenn.—Moore v. Watson, 4 Coldw. 
64. 

Tex.—Chandler vy. Young, (Civ. A.) 
216 SW 484. 

Wash.—Terry v. Furth, 40 Wash. 
493, 82 P 882. 

Wis.—Veit v. Meyer, 105 Wis. 530, 
81 NW 653. 

Can.—Faulds v. Harper, 11 Can. 
S. C. 639. 

Man.—Taylor v. Sharp, 8 Man. 163. 

N. S.—Boutilier v. Harshman, 2 


Youree, 


N. S. 338. 

60. De Yampert v. Manley, 127 
Ark. 153, 191 SW 905; Hancock v. 
Youree, 25 Okl. 460, 106 P 841. 

[a] Sale without appraisement.— 
Hancock v. Youree, 25 Okl. 460, 106 
P 841. 

[b] Sale for cash.—A sale for 


cash in violation of the statute re- 
quiring a sale on credit will be set 
aside after confirmation, the confir- 
mation order being itself invalid in 
the absence of a revival of the ac- 
tion against the successors of a de- 
ceased adverse claimant. De Yam- 
pert v. Manley, 127 Ark. 153, 191 SW 
905. 


ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


61. 
Div. 


Mullins v. Franz, 162 
316, 147 NYS 418. 

[a] Rule applied where the referee 
without authority inserted in the 
order of sale that it was made sub- 
ject to certain restrictions, resulting 
in the sale of a thirty-five hundred 
dollar property for ten dollars. Mul- 
lins v. Franz, 162 App. Div. 316, 147 
NYS 418. 


App. 


62. Ark.—Johnson vy. Baum, 158 
Ark. 441, 250 SW 354. 
Cal.—Humboldt Sav., ete. Soc v. 
March, 136 Cal. 321, 68 P 968. 
Fla.—Mann v. Jennings, 25 Fla. 
730, 6 S 771. ; 
Ill.—Lambert v. Livingston, 131 


Til. 161, 23 NE 352; Walker v. Schum, 


42 Ill. 462; Moore v. Titman, 33 Ill. 
358. 

Ind.—Ross v. Banta, 140 Ind. 120, 
34 NE 865, 39 NE 732; Sowle v. 


Champion, 16 Ind. 165. 
Iowa.—Crawford v. Foreman, 
Iowa 661, 103 NW 1000. 
Kan.—Cronkhite v. Buchanan, 59 
Kan: 541, 253°P3863, 68 AmSR 379: 
Ky.—Jones vy. Deposit, etc., Bank, 
180 Ky. 395, 202 SW 907; Highland 
Land, etc., Co. v. Audas, 110 SW 325, 
33 KyL 214; Buckner v. Samuels, 
6 KyL 660, 663, 13 Ky. Op. 363. 
La.—Lowenberg v. H. & C. New- 


127 


mane Litd., sl42) an, 959, ei ies Sols 
Smith v. Sanders-Lenahan Lumber 
Co., 1389 La. 898, 72 S 445. 


Mo.—Cole County v. Madden, 91 
Mo. 585, 4 SW 397. 

Nebr.—Fink v. Murdock, 98 Nebr. 
1, 151 NW .951; Young v. Wood, 63 
Nebr. 291, 88 .NW 528; Kane _ v. 
Jonasen, 55 Nebr. 757, 76 NW 441; 
Johnson v. Colby, 52 Nebr. 327, 72 
NW 313. 

N. J.—Guarantee Trust, ete., Co. 
v. Jenkins, 40 N. J. Eq. 451, 2 A 13; 
Walker v. Pup ees eter URLCo. 7° 30 
N. J. Eq. 

N. oe Sent Le OC eee Os, TAN 
Bankers’, tere vlelliaCopnaoeN. Ya, 
23 NE 1738; Knight v. Moloney, 4 
Hun 33; Kelly v. Wronkow, 111 NYS 
874 [aft 126 App. Div. 917, 110 NYS 
1134]. 

Oh.—Bolin v. Anderson, 8 Oh. Dec. 
(Reprint) 49, 5 CincLBul 328. 

Okl.—Mason vy. Slonecker, 92 Okl. 
222 dO) PS Olle 

Wash.—Terry vy. Furth, 40 Wash. 
4938, 82 P 882. 

Wis.—Lloyd v. Frank, 30 Wis. 306. 

Ont.—Union Trust Co. v. O’Reilly, 
10 OntWR 618. 

“It must appear that there has 
been a material departure from the 
mandates of the decree, or the law 
governing such sales, to the injury 
of the party applying to have the 
same set aside.” Meux v. Treze- 
vant, 132 Cal. 487, 490, 64 P 848. 

[a] Bule applied: (1) Where offi- 
cer appointed to make sale was erro- 
neously styled ‘‘commissioner’’ in- 
stead of ‘master.’”’ Mann y. Jennings, 
25 Fla. 730, 6 S 771. (2) Where the 
judgment does not state the charac- 
ter of money in which the successful 
bid must be paid, a statement in the 
notice that the sale will be made for 
“gold coin” is not enough -to require 
the vacating of the sale. Anglo- 
Californian Bank v. Cerf, 142 Cal. 
SO See meEae CO O2e 

[b] Errors in appraisal.— The 
mere failure of the appraisers to per- 
form clerical duties such as deduct- 
ing the liens from the appraised 
value will not invalidate the sale. 
Ross v. Banta, 140 Ind. 120, 34. NE 
865, 39 NE 732. 

[ec] Failure to report sale.—Mc- 
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fault or omission which can be cured without order- 
ing a new sale,®* nor where the objecting party has 
estopped himself from making the objection®* or 
the parties have waived it.®° 

[§ 1873] (3) Fraud.®* As in the ease of other ju- 
dicial sales,°? fraud in obtaining the foreclosure 


Pherson v. Wood, 52 Ill. A. 170. 


{d] Refusal to postpone sale.— 
ponnice Vs Hilly 127 Cale1'62,.. 59s 
832. 


fe] Sale en masse.—(1) Where 
property was sold for less than 
enough to pay plaintiff’s debt, inter- 
est, and costs, the decree, while er- 
roneous, was not void because the 
land was sold as an entirety and not 
in parcels. Highland Land, etc., Co. 
vy. Audas, 110 SW. 325, 33° Kyl 214 
[withdrawing op. 106 SW 866, 32 
KyL 703]. (2) ‘‘Unless it is made to 
appear that a larger sum would have 
been realized from the sale of the 
property if it had been sold in sepa- 
rate lots or parcels, or that the sale 
of less than the whole tract would 
have brought sufficient to satisfy the 
writ, the sale will not be set aside.” 
Meux v. Trezevant, 132 Cal. 487, 489, 
64 P 848. (3) Sale en masse was 
valid after an offer to sell 
cels had been made and failed, and 
the title of an execution creditor who 
redeemed from the foreclosure sale 
was therefore valid. Bozarth v. Lar- 
gent, 128 Ill. 95, 21 NE 218. 

{f] Sale of land not of mort- 
gagor’s interest therein.—‘“It is also 
insisted, that the decree only au- 
thorized the master to sell all of the 
right, title and interest, which the 
mortgagor had in the mortgaged 
premises, while he undertook to sell 
the land itself. We are not prepared 
to hold, that, when a debtor mort- 
gages lands in fee, and his rights are 
foreclosed, he can be permitted to 
say, that the order requiring the sale 
of his interest in the land does not 
authorize the sale of the land. But, 
at any rate, we do not perceive that 
he has any right to object. If the 
master offered and sold the land in 
fee, we must conclude that it em- 
braced his title, whatever it was. 
When the land was sold as his, and 
passed redemption, we are at a loss 
to perceive how he had any interest 


left in it.’ Walker v. Schum, 42 Ill. 
462, 467. 
[gg] Want of description.—After a 


sale has been made, if the purchaser 
can identify the land, something more 
than a want of description is neces-+ 
sary to set aside the sale. Buckner 
v. Samuels, 6 KyL 660, 663, 13 Ky. 
Op. 363 (where purchaser had not 
been served with notice of the pro- 
ceedings). 

€3. Johnson v. Baum, 158 Ark. 441, 
250 SW 354; Petermann vy. Turner, 37 
Wis. 244. 

{a] Improper inclusion of taxes.— 
Foreclosure sale of lands in which 
minors had an interest was not 
avoided by the improper inclusion in 
the mortgage lien of a charge for 
taxes not proved to have been paid, 
as the decree could be corrected, 
without interfering with the sale, by 
requiring proper proof. Johnson vy. 
Baum, 158 Ark. 441, 250 SW 354. 

64. See supra § 1868. 

[a] Noncompliance with statute 
requiring notice of sale to be pub- 
lished at least thirty days before sale 
renders Sale merely voidable and not 
void, and objections to sale on that 
ground come too late when made for 
the first time after confirmation. 
pO ed v. Klundt, (N. D.) 201 NW 


65. See supra § 1868. 

66. Combination of interests for 
bidding, as fraud see supra § 1835. 

Estoppel or waiver see supra 
§ 1868. 

67. See Judicial Sales § 161. 


aaa 


in par-. 
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judgment or decree,®* or fraud, unfairness, misrepre- 
sentation, or imposition practiced at the sale,®® as 
where the fraud takes the form of causing the sale 
to be made for a larger sum than is due,” or of collu- 
sion between the mortgagee and the purchaser to the 


injury of the rights ie the morte 


junior mortgagee,’? or of misrepr esentation and de- 
ceit practiced on the purchaser™* or on a junior lien 
creditor,"* is a sufficient ground for setting aside 
On the other hand, a sale free from fraud 
will not be set aside because of fraud in the appli- 
cation of the money borrowed,"® and it has been held 
that fraud in obtaining the mortgage is properly a 
suit and concluded by the 


the sale. 


defense to the Ponculaaties 
decree.“ 


68. McMillan vy. Hunnicutt, 109 
Ga. 629, 35 SE 102:°“Harshey  v. 
Blackmarr, 20 Iowa 161, 89 AmD 520. 

69. U. S.—Sanger v. Nightingale, 
Eran SwlO 1 iS Cte 09= 80a. eds 


Ala.—Cain v. Gimon, 36 Ala. 168. 
Cal.—Copsey v. Sacramento Bank, 


oe Cal. 659, 66 P 7, 204, 85 AmSR 
Ill.—Moeller v. Miller, 315 Ill. 454, 
146 NE 449. 


Ind.—Arnold v. Gaff, 58 Ind. 543. 

Iowa.—Cooper v. French, 53 Iowa 
531, 3 NW 538 (recognizing rule). 

Mich.—Fix v. Loranger, 50 Mich. 
TOO Pld) NIV SL: 

Miss.—Long vy. McGregor, 65 Miss. 
70,°3 S 240. 

Mo.—Dunean vy. Home Co-Op. Co., 
231 Mo. 315, 120 SW 733. 

Mont.—Collier v. Field, 1 Mont. 
612. 

Nebr.—Strode_ v. 76 
Nebr. 542, 107 NW 754. 

N. M.— Las Vegas R., 
St. Louis County Trust Co., 15 N. M. 
634, 110 P 856. 

N. Y.—Moore vy. Moore, 7D ING Y. 
256 [aff 4 Sandf. Gh. 387]; Misiaszek 


Hoagland, 


ete, Co.” Vv: 


va Roberts, 211 App. Div. 47,5 207 
NYS 621; ‘Livingston Vv. Painter, 43 
Barb. 270, 19 —AbbPr 28, 28 tfowPr 


517; Coley v. Tallman, 43 Misc. 280, 


88 NYS 896; French v. Kenworthy, 5 
NYSt 102. 

N. C.—Poe vy. Bright, 172 N. C. 
838, 90 SE 4. 


Oh. —Lockwood v. Mitchell, 19 Oh. 


a8 53 AmD 438. 


R. I.—Archambault v. Pierce, 46 
Red, 295, 127, A 146 (recognizing 
rule). 

Tenn.—Moore v. Watson, 4 Coldw. 
64. 


Wis.—Veit v. Meyer, 105 Wis. 530, 
81 NW 653. 

Eng.—Fllis v. Deane, Beatty 5. 

Can.—Faulds v. Harper, 11 Can. 
SeMCr CGA 

Man.—Taylor v. Sharp, 8 Man. 163. 

[a] Sale after payment of debt.— 
Poe v. Bright, 172 N. C. 838, 90 SE 4. 

[b] Sale was not tinged with 
fraud because the mortgagee was 
the only bidder. Archambault  v. 
Pierce, 46 R. I. 295, 127 A 146. 

70. Ala.—Cain v. Gimon, 36 Ala. 
168. 
Ind.—Arnold v. Gaff, 58 Ind. 543; 
Betson v. State, 47 Ind. 54. 

Mont.—Collier. v. Field, 1 Mont. 
612, 

Oh.—Lockwood v. Mitchell, 19 Oh. 
448, 53 AmD 438. 

Tenn. —Upchurch y. Anderson, (Ch. 
A.) 52 SW 917. 

71. Copsey v. Sacramento Bank, 
Ts Cale O59, Gn % 204; 285 AmSR 
238; Cleveland v. Southard, 25 Wis. 
479. See Dickey v. Goertner, 146 
NYS 264 (recognizing rule). 

{a] Rule not applied.—A fraudu- 
lent agreement between the sheriff 
and the purchaser that nothing shall 
be paid, and that the return of the 
sale be withheld until the time for 
redemption shall have expired, abi 
executed, will not affect the validity 
of the sale, where the mortgagor 
has been credited with the ‘full 
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the s 
agor,’? or of a 


amount of the sale at the proper time. 
Cooper v. French, 52 Iowa 531, 38 
NW 588. 

paves View ACC uel O28 Na Orm cee, 
Paulett v. Peabody, 3 Nebr. 

74, Gilbert v. Haire, 43 Mich. 283, 
5 NW 321; Fuller v. Brown, 35 Hun 
(GONE NG) 162. 

75. “Murphy © v: Farmers’, 
Bank, 131 Cal. 11/5, 63° P 368: 

[a] Mortgage by executrix.—A 
mortgage was made by the executrix 
of an estate to a bank to secure a 
loan to the estate. A sale under 
foreclosure of this mortgage at which 
the bank became the purchaser, 
which was free from fraud, will not 
be set aside merely because the 
money borrowed for the estate was 
used by the executrix to pay off her 
own personal indebtedness to the 
same bank. Murphy vy. Farmers’, 
euC abank,, 131 (Cal. fils, «6a. basos. 

76. Evans v. English, 10 SW 626, 
10 KyL 742; Allen vy. Frawley, 106 
Wis. 638, 82 NW 593. 

Defenses in action to foreclose see 
supra § 1530. 

Effect of decree generally see su- 
pra § 1778 et seq. 

77. Tripp. v. Cook, 26 ‘Wend. (N. 
Vieni aos 

[a] “It is a familiar maxim, that 
‘he who seeks equity must do 
equity;’ and that equitable relief will 
not be granted to a suitor unless ‘he 
comes into court with clean hands,’ 
and discharges his debts or performs 
his obligations to his adversary, 
binding upon him in conscience if not 
in law. But this rule cannot mean 
that all the previous business be- 
tween such parties and others. can 
thus be opened on a collateral issue; 
still less that equity shall be denied 
to one prima facie entitled to its aid, 
upon the allegation of some former 
injury to his adversary in a matter 
whole [wholly] disconnected with the 
present transaction. In all the cases 
I have read, including that of Mc- 
Donald v. Neilson, 2°°Cow. (N. Y.) 
190, this eauitable principle is ap- 
plied only to the circumstances of 
the very controversy then before the 
court, or to such as appear on the 
record as part of its history, or as 
are admitted in the pleadings, or at 
least are so connected with the cause 
in litigation as to be presented in 
the pleadings and proofs, with the 
full opportunity afforded to the party 
thus re-criminated to explain or re- 
fute the charges. But here the fraud 
and the consequent injury and its 
amount are shown only by the re- 
spondent’s own deposition, the par- 
ticulars of which the other party 
had no opportunity of meeting or ex- 
plaining.” Tripp v. Cook, 26 Wend. 
CNL Yn) © 143-602 

78 See generally Hvidence § 1748. 

79. lIowa.—Jacobs' v. Snyder, 82 
Iowa 754, 48 NW 806; Carr vy. Hunt, 
14 Iowa 206. 

La.—Lowenberg v. H. & C. New- 
man, Ltd., 142 La. 959, 77 S 891. 

Mich.—Butters  v. Butters, 153 
Mich. 153, 117 NW 2038. 


etc., 
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Defrauding party also defrauded. A sale tainted 
with fraud or deceit will not be allowed to stand 
merely because the defrauding party had been him- 
self defrauded in some earlier transaction between 
same parties.*7 

Proof of fraud.’® 
leged, must be clearly and distinctly proved.’® 

[§ 1874] (4) Want of Notice, Mistake, or Sur- 
prise.*° No notice.*! As in the case of other judicial 
sales,®* a sale may be set aside where the mort- 
gagor had no notice of the foreclosure proceedings 
or did not understand their nature or purpose,** or 
had no knowledge or notice of the time and place 
of the foreclosure sale,84 unless he had waived no- 


Fraud, in whatever shape al- 


Mo.—Somerville v. Hellman, 210 
Mo. 567, 11l Siw 35: 

Ni Y¥.—Farmers’ L. & Ts ‘Coe wv: 
Bankers),,ete.s1Tel. .Co., 119 IN, Y.15; 
23 NE 173 [di¢ém app 53 Hun 636; 
6 NYS 643]; Moore v. Moore, 5 N. Y. 
256 


N. C.—Owens v. Hornthal, 156 N. C. 
19, 72 SE 5; Mooring v. Little, 98 
N. C. 472, 4 SE 485. 

N. D.—Sletten v. Carrington First 
Nat. Bank, 37 N. D. 47, 168 NW 534. 

Tenn.—Heiskell v. Galbraith, (Ch. 
A.) 59 SW 346. 

[a] Fraud proved: (1) Bad faith 
of third mortgagee in, bidding in 
property for the amount of the mort- 
gage. Sletten vy. Carrington First 
Nat. Bank, 37 N. D. 47, 163 NW 534. 
(2) Purchase of property at foreclo- 
sure sale by an agent of the mort- 
gagee, employed to collect, but not 
authorized to bid: beyond a fixed 
amount, who bids in the property on 
his individual account a sum in ex- 
cess of such fixed amount. Moore v. 
Moore, 5 N. Y. 256 [aff 4 Sandf. Ch: 
Baie ib 
[b] Fraud not proved: (1) Collu- 
sion between purchaser and husband 
mortgagor to defraud the wife of her 
interest. Butters v. Butters, 153 
Mich. 153, 117 NW 203. (2) Coftlu- 
sion between purchaser, who is also 
the mortgagee, and a comortgagor to 
defraud the wife of another mort- 
gagor of her interest. Wilson v. 
Wills, 154° Ni C2 105, 69) SH 755.8 1€3)) 
Failure to purchase in accordance 
with a reorganization agreement en- 
tered into before the sale. Farmers’ 
L. & T. Co. v. Bankers’, ete., Tel. Co., 
119 N. Y. 15, 23 NE 173 [dism app 53 
Hun 636, 6 NYS 6438]. (4) Irregu- 
larities not amounting to fraud. 
Lowenberg v. H. & C. Newman, Ltd., 
V42) Wa. 959% Tie-S! soe (5) Mere 
promises by a mortgagee’s agent, 
after the foreclosure sale, that the 
mortgagors would be permitted to re- 
deem at any time they got ready to 
do so, where it does not appear that 
there was any consideration for such 
promises, nor that the mortgagee au- 
thorized his agent to make them. 
Somerville v. Hellman, 210 Mo. 567, 
111 SW 35. 

80. Ground for refusal to confirm 
see supra §§ 1858-1860. 

81. Notice: 

Necessity see supra § 1813. 
Irregularities in publication or post- 
ing see supra § 1815. 


82. See Judicial Sales §§ 159, 162. 
83. Russell v. Blakeman, 40 Minn. 
463, 42 NW 391; Fouts v. Mann, 15 


Nebr. 172, 18 NW 64; Schilling v. 
Lintner, Fi IN A) Kq. 444, fe AG dolor 
Campbell Van Grand neryll, sINom oe Ea. 
423, 69 AmD 598; Hill v. Hoover, 5 


Wis. 354. 
84. Fila.—Macfarlane v. Macfar- 
lane, 50 Fla. 570, 39 S 995. 
Kan.—Norris v. Evans, 102 Kan, 


583, 171 P 606. 

Mich.—Brewer v. Landis, 111 Mich. 
217, 69 NW 493; Nugent v. Nugent, 
54 Mich. 557, 20 NW 584. 

3 Miss—Mitchell v. Harris, 48 Miss. 


N. J.—Public Schools Trustees y. 
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tice,*® or his lack of knowledge was due to his own 


negligence.*® 
Mistake.** 


ises is to prevent a fair sale.®° 


purchaser’s plan for bidding at 
sale.®? 


New Jersey West Line R. Co., 30 N. 
J. Eq. 494; Hazard v. Hodges, 17 N. J. 
Eq. 123; Polhemus y. Princilla, (Ch.) 
61 A 263. 

N. Y.—Kellogg v. Howell, 62 Barb. 
280 [aff 538 N. Y. 609]; King v. Mor- 
ris, 2 AbbPr 296. 
peee, tvent v. Zeller, 195 Pa. 315, 45 

10 

Porto Rico.—Benvenutti 
quez, 28 Porto Rico 90. 

Wash.—Terry v. Furth, 40 Wash. 
493, 82 P 882 (mortgagor absent from 
state). 

[a] 
gagor 
before the sale, 
attend. 
268 


v. Vaz- 


Rule applied where the mort- 
received notice only the day 
and was too il) to 
Bullard v. Green, 10 Mich. 


Conduct of mortgagee’s attor- 
ney.— Where the attorney for the 
mortgagee undertook to represent a 
junior lien creditor in another state 
in the foreclosure proceedings in se- 
curing a judgment entry which 
would protect the creditor’s rights, 
and where the creditor and his at- 
torney relied on the mortgagee’s at- 
torney to take the necessary steps 
under the statute which differed from 
the statute in the creditor’s state, a 
failure of the mortgageé’s attorney 
to notify the junior creditor or his 
attorney of the time and place of the 
foreclosure sale, depriving him of an 
opportunity to be present and protect 
his interests at the sale, is ground 
for setting the sale aside. Norris v. 
Evans, 102 Kan. 583, 171 P 606. 

[c] Bule not applied where mort- 
gagor had knowledge of institution 
of foreclosure proceedings and sum- 
mons demanding payment is suffi- 
cient. Benvenutti v. Vazquez, 28 
Porto Rico 90. 

{d] In California it was held that 
the statutory remedy against the 
sheriff in case of insufficient notice 
is exclusive. Shores v. Scott River 
Water Co., 17 Cal. 626. 

85. See supra § 1868. 


86. See supra § 1868. 
87. Surprise see infra text and 
notes 96-98. 


88. Wright v. Caprarella, 205 App. 
Div. 559, 199 NYS 864. See Com- 
merce Trust Co. v. Goumas, 108 Kan. 
513, 196 P 4387 (holding that a de- 
scription of property by _ section, 
township, and range, and providing 
for its sale at the courthouse in the 
city of Leavenworth in the state of 
Kansas, is sufficient after confirma- 
tion if that section, township, and 
range are found in Leavenworth 
County, Kansas). 

[a] Mistake of attorney.—Where 
the attorney of the mortgagor had 
noted the time of sale on his calen- 
dar at 2 P. M., when the order of sale 
fixed it at 10 A. M., in consequence 
of which the property, in the mort- 
gagor’s absence, was sold at an un- 


A sale may be set aside where there 
has been a material mistake as to the place or time 
of sale,** or in the description of the premises or as 
to the identity of the land to be sold,8® where the 
effect of the failure correctly to describe the prem- 
On the other hand, 
the sale will not be set aside because of mistake as 
to the identity of the land sold where the caveat 
emptor rule is held to apply,®! or because of the 
failure of the purchaser’s agent to conform to the 


The sale may be set aside where there has 
been a misapprehension of the terms of the sale,%* 
or where the objector stopped bidding under the mis- 
taken belief that the property had been knocked 
down to him,°* or where there has been an excusable 
mistake or misunderstanding on the part of a party 
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the foreclosure 


conscionably low amount, the sale 
will be set aside. Wright v. Capra- 
rella, 205 App. Div. 559,199 NYS 864. 

9. Cal.—Citizens’ Sav. Bank v. 
Bennett, 182 Cal. 748, 190 P 44 (rec- 
ognizing rule). 

Iowa.—Harrington vy. Fidelity L. & 
T. Co., 91 Iowa 708, 58 NW 1059; 
Latimer v. Jones, 55 Iowa 503, 8 NW 
327; Snyder v.__Ives, 42 Iowa 157; 
Kellose v. Decatur County, 38 Iowa 
524. 

Mich.—Marx v. Smith, 111 Mich. 


125, 69 NW 150; Root v. King, 91 
Mich. 488, 51 NW 1118. 
Nebr.—Fouts v. Mann, 15. Nebr. 


172, 18 NW 64. 

N. S.—Bigelow v. Blaiklock, Russ. 
Bq. Cas. 23. 

90. Fouts v. Mann, 15 Nebr. 172, 
179, 18 NW 64. 

“The failure to describe the prem- 
ises was doubtless a mistake, but the 
effect of it was to prevent a fair sale, 
and thereby to that extent deprive 
the defendants of the property and 


to benefit the plaintiff.’ Fouts v. 
Mann, supra. 

91. Neal v. Gillaspy, 56 Ind. 451, 
26 AmR 37. 

Caveat emptor rule see supra 
§ 1838; and infra § 1915%. 

92. Crawford v. Foreman, 127 


Iowa 661, 103 NW 1000. 
hae Hey v. Schooley, 7 Oh. Pt. II 


94. Pennsylvania Co. v. Black, al 
Paz Dist. ‘ 
95. Minn.—Landis v. Olds, 9 Minn. 


90. 

N. J.—Sinking Fund Comrs. vy. Pe- 
ter, 32 N. J. Ha. 113; Van Winkle v. 
Stearns, 27 N. J. Eq. 238; Campbell 
v. Gardner, 11 N. J. Eq. 423, 69 AmD 
598. 

N. Y.—Homeopathie Mut. L. Ins. 
Co. v. Sixbury, 17 Hun 424. 

N. C.—Hinton v. Leigh, 102 N. C. 
28, 8 SE 890. 

Pa.—Scranton Sav. Bank v. Pier, 
1 LackLegN 87. 

96. Mistake see supra text and 
notes 87-95. 

97. D. C.—Hunt v. Whitehead, 19 
App. 116. ‘ 

Kan.—Means v. Rosevear, 42 Kan. 
8i,-22 B39; 

Mo.—Cole County v. Madden, 91 
Mo. 585, 4 SW 397. 

N. J.—Schilling v. Lintner, 43 N. 
J. Eq. 444, 11 A 153; Van Arsdalen 
v. Vail, 32) (Nd, Eq. 189; Howell v. 
Hester, 4 N. J. Eq. 266. 

N. Y.—New York Mut. L. Ins. Co. 
v. O’Donnell, 146 N. Y. 275, 40 NE 
787, 48 AmSR 796, 2 NYAnnCas 82; 
Commercial Bank vy. Catto, 13 App. 
Div. 608, 48 NYS 777; Bradley v. 
Leahy, 54 Hun 390, 7 NYS 461; Peck 
vy. New. Jersey, etc, BR. Co.; 22 Hun 
Dea HowPr 419 [app dism 85 N. Y. 
46]. 

N. C.—Clement v. Ireland, 129 N. 


in interest, in relation to his legal rights or liabili- 
ties under the foreclosure or sale.®® 

Surprise.°° A sale may be vacated at the instance 
of a party injured thereby on the ground of his 
surprise, that is, where he justifiably relies on the 
existence of a certain state of facts, or on promises 
or representations made to him, and is guilty of no 
negligence or lack of attention, but discovers, too 
late to protect his interests, contrary facts which, 
had he known them in time, would have materially 
affected his actions with reference to the sale.°” 
relief will not be granted where the surprise was due 
to the party’s own negligence or could have been 
prevented by the exercise of ordinary prudence.®® 

[§ 1875] (5) Circumstances Discouraging Compe- 
tition or Depressing Bids. 
among the parties interested in a foreclosure sale, 
or with or among the bidders,®°® or statements or 
representations as to the property or state of the 


oe. i 
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But 


Any corrupt bargain 


C. 220, 39. SE 838. 

R. I.—Rosenfeld v. Wunsch, 45 R, 
J. 48, 119 A 658. 

Ss. 'C.— Ex p. Jones, 47 S. C. 393, 25 
SE_ 285. 

Wis.—Hubbard v. Taylor, 49 Wis. 
68, 4 NW 1066; Strong v. Catton, 1 
Wis. 471. 

[a] Rule applied: ‘G) Where 
agent of mortgagor induced him to 
believe that a responsible person 
would bid the value of the premises. 
Murdock v. Empie, 9 AbbPr 283, 
19) \HowPr GN: ¥2) 279. (2) Where 
defendant neglected to attend the 
sale because of an agreement that it 
should be postponed. Hubbard v. 
Taylor, 49 Wis. 68, 4 NW 1066. (3) 
Where the judge of the court had 
given notice that no cases would be 
tried at that term. Clement v. Ire- 
land, 129 N. C. 220, 39 SE 838. (4) 
Where the mortgagee promised to 
protect the mortgagor’s rights and to 
allow him to repurchase. Banta v. 
Maxwell, 12 HowPr (N. Y.) 479. (5) 
Where the mortgagor’s solicitor neg- 
lected to defend the action, of which 
neglect the mortgagor did not know 
until all the property was advertised 
for sale. Carpenter v. Smith, 90 N. 
ae. OBS 463) (6) Where mortgagor i 
was induced to believe that no sale 
would take place. Williamson vy. 
Dale. 3) Jonns Che CN. ways). 29 Oe Gan 
Where reliance was placed on mis- 
leading statements of court commis- 


sioners. Weil v. Woodard, 104 N. C. 
94, 10 SE 129. (8) Where a third 
person, acting for 


undertook to attend the sale and pre- 
vent it, but failed to do so. Slocum 
Na Glass; so, EelOwb ata GN Ya) eatin oe 

[b] Adjournment of sale.—Where 
the mortgagor had secured a restrain- 
ing order on the mortgagee to stay 
the sale and had been assured by 
the sheriff that the order had been | 
served upon the mortgagee, his later | 
discovery that the order had not been | 
served is ground for setting aside the 
sale which he had not attended and 
which had resulted in a purchase of 
the property for an inadequate price. 
Rosenfeld v. Wunsch, 45 R. I. 48, 

119 A 658. 

{c] Mortgagee’s assurance as to 

bids.— Where defendant mortgagor, 
relying on the oral stipulation of the 
mortgagee to bid in the property at 
the full amount of the mortgage debt, 
neglected to attend the sale and look 
after his interests, the court may, 
upon motion and by way of a favor 
to defendant, order a resale where 
there was a sale for less than the 
debt and a deficiency judgment. Mu- 
tual L. Ins. Co. v. O’Donnell, 146. N. 
Y. 275, 40 NE 787, 48 AmSR (96; 32 
NYAnnCas 82 [rev 66 Hun 630 mem, 
22 NYS 1116 mem]. : 

98. See supra § 1868. 

99. See supra § 18385. 


: 
| 
the mortgagor, | 
| 
| 
| 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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title, or other circumstances which have a tendency 
to chill bidders or mislead or confuse them, or’ to 
discourage competition and depress the price of the 
property, resulting in its sale for less than it would 
have brought at an auction, fairly conducted, will be 


cause for setting aside the sale. 


[§ 1876] (6) Inadequacy of Price.? 
ease of other judicial sales,* while it is largely within 
the discretion of the court to set aside a foreclosure 


I. U. S.—Fidelity Trust, etc., Co. 
v. Mobile St. R. Co., 54 Fed. 26. 

D. C.—Fowler vy. Taylor, 19 D.-C. 
456. 

Ill—Garrett v. Moss, 20 Ill. 549. 

Kan.—Fooke v. Equitable Securi- 
ties. Ca.;' 9; Kan. A.; 888, .59 P 285. 
Be ne v. Shirley, 5 B. Mon. 

Mad.—Johnson y. Dorsey, 7 Gill 269. 

Mich.—Dohm v. Haskin, 88 Mich. 
144, 50 NW 108; Gilbert v. Haire, 43 
Mich. 283, 5 NW 321. 

Miss.—Brown v. James, 24 S 908. 

Mo.—Briant v. Jackson, 99 Mo. 585, 
13 SW 91. 

Nebr.—Aldrich v. Lewis, 28 Nebr. 
502, 44 NW 735; Fouts v. Mann, 15 
Nebr. 172, 18 NW 64. 

N. J.—Bliss v. New York L. Ins. 
COsPoL ENS ., Hd.) 680; 2b cA SS ter sO 
429; Banta v. Brown, 32 N. J. Eq. 41; 
Woodward v. Bullock; 27 N. J. Eq. 
507; Campbell v. Gardner, 11 N. J. Eq. 
423, 69 AmD 598. 

N. M.—Las Vegas R., etc., Co. v. 
St. Louis County Trust Co., 15 N. M. 
634, 110 P 856. 

N. Y.—McLaughlin v. Teasdale, 9 
Daly 23; Collier v. Whipple, 13 
ans 224; Mott v. Walkley, 3 Edw. 

R. I.—Kebabian v. Shinkle, 26 R.I. 
505, 59 A 743. 

S. C.—Ex p. Lancaster, 46 S. C. 
274, 24 SE 195. 

Tex.—Chandler v. Young, (Civ. A.) 
216 SW 484, 

Wis.—Newman v. Ogden, 82 Wis. 
53, 51 NW 1091. 

[a] Evidence held not sufficient to 
justify a setting aside of the sale. 
Wager v. Link, 150 N. Y. 549, 44 NE 
1103 [aff 80 Hun 601 mem, 29 NYS 
1150 mem]. 

2. Ground for refusal to confirm 
see supra § 1861. 

Sale under power see supra § 1490 
ints Ces! 

83. See Judicial Sales §§ 164-167. 

4 German-American Bank v. Dor- 
thy, 39 App. Div. £66," 57 “N¥S" 1:72; 
Young v. Bloomer, 22 HowPr (N. Y.) 
883; Snyder v. Snyder, 244 Pa. 331, 
90 A 717; Lyle v. Armstrong, 235 
Pa. 224, 83 A 577. 

5. See Mitchell v. Mason, 75 Fla. 
679, 79 S 163; and cases infra note 6. 

Setting aside sale before confirma- 
‘tion see supra § 1861. 

6 Ala.—Schloss y. Brightman, 195 
Ala. 540, 70 S 670. 

Cal.—May v. Hatcher, 130 Cal. 627, 
63. P 33; Connick vy. Hill, 127 Cal. 162; 
59 P 832; Hibernia Sav., etc., Soc. v. 
Behnke, 121 Cal. 339, 53 P 812; Glide 
v. Dwyer, 83 Cal. 477, 23 P 706. 


Ill.—Connely v. Rue, 148 Ill. 207, 
385 NE 824; Springer v. Law, 84 Ill. 
A. 623. 

Iowa.—Equitable Trust Co. v. 


Shrope, 73 Iowa 297, 34 NW 867. 
Ky.—James v. Webb, 71 SW 526, 
24 KyL 1382. sae 


Mich.—Carlisle  v. 
Mich. 602, 169 NW 936. 

Mo.—House v. Clarke, 187 SW 57; 
Roby v. Smith, 261 Mo. 192, 168 SW 
965; McDonnell v. De Soto Sav., etc., 
Assoc., 175 Mo. 250, 75 SW 438. 

N. Y.—State Realty, etc, Co. v. 
Villaume, 121 App. Div. 793, 106 NYS 
698; Frazier v. Swimm, 79 App. Div. 
53, 79 NYS 787; Moller v. Watts, 56 
App, Div. 562, 67 NYS 488; Housman 
v. Wright, 50 App. Div. 606, 64 NYS 
71; White v. Coulter, 1 Hun 357, 3 
Thomps. & C. 608 [mod on other 
grounds 59 N. Y. 629]; Silver Creek 
Co-op. Sav., etc., Assoc. v. Smith, 91 


Dunlap, 
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sale because of inadequacy of price,* the court will 
refuse after, as well as before, confirmation® to set 
aside a sale on the mere ground of inadequacy of 
price alone,® unless it is so great as to raise a pre- 
sumption of fraud or to shock the conscience of the 


court.? The general rule against setting aside a fore- 


As in the 


Misc. 438, 154 NYS 881; Barnard v. 
Jersey,. 39 Mise. 212,.'79 NYS. 380; 
McEwen v. Butts, 20 NYS 503. 

Pa.—Snyder v. Snyder, 244 Pa. 331, 
90 A 717. 

Tex.—Evants v. Erdman, (Civ. A.) 
153 SW 929. 

“A sale of property by a master at 
a low price is no objection, of itself, 
and furnishes no sufficient ground 
for setting it aside.” Mott v. Walk- 
ley, 3 Edw. (N. Y.) 590, 592. 

{a] Bargain of bona fide pur- 
chaser.—No fraud being proved, the 
owner of the equity was ‘not entitled 
to deprive a bona fide purchaser of 
his bargain, even though he did buy 
at less than its value. Woodhull v. 
Osborne, 2 Edw. (N. Y.) 614. 

7. See cases infra this note. 

“The court cannot lose sight of the 
great disparity between the value of 
the mortgaged premises and the price 
at which it was_ sold.” Mott v. 
Walkley, 3 Edw. (N. Y.) 590, 592. 

“TInadequacy of price, taken alone, 
is seldom if ever sufficient to author- 
ize the setting aside of a sheriff's 
sale; yet great inadequacy of price 
is a circumstance which courts will 
always regard with suspicion, and in 
such case, slight additional circum- 
stances only are required to authorize 
the setting aside of the sale.” Means 
v. Rosevear, 42 Kan. 377, 3838, 22 P 319. 

[a] Gross inadequacy shown.— 
(1) Property valued at three hun- 
dred to four hundred dollars and sold 
for fifty dollars. Donaho v. Bales, 
(Berns iCh.o2-As i592 Si Wi 8409) (2) 
Property valued at forty-five hundred 
dollars and sold for forty dollars to 
pay a debt of four and one-half dol- 
lars. Hoffman v. McCracken, ‘168 
Mo. 337, 67 SW 878. (38) Property 
valued at forty thousand dollars and 
sold for two hundred and eighty-five 
dollars subject to a mortgage of ten 
thousand dollars. Guarantee Trust, 
ete., Co. v. Klein, 9 Kulp (Pa.) 499. 

[b] Gross inadequacy not shown. 
—Wright v. Branch, 27 Del. 484, 90 
A 41; Connely v. Rue, 148 Ill. 207, 35 
NE 824; Garrett v. Moss, 20 Ill. 549; 
Bullard v: Green, 10 Mich. 268; 
Blisssv. New York Li. Ins: Co., 51 
N.. J. Ba). 630, 25 A 381,30 A 429; 
Boyd v. Hudson City Academical Suc., 
24 N. J. Ea. 349; Coudert v. Logerot, 
30 NYS 114; Provost v. Roedieger, 
10 NYS 812 [app dism 129 N. Y. 622 
mem, 29 NE 1029 mem]; Fidelity Ins., 


ete., Co. v. Byrnes, 166 Pa. 496, 31 
A 255; Allis v. Sabin, 17 Wis. 626. 

g. Ala.—Littell v. Zuntz, 2 Ala. 
256, 36 AmD 415. 

Del.—Security Trust, etc, Co. v. 
Gallagher, 25 Del. 548, 84 A 806. 

Iowa.—Sigerson v. Sigerson, 71 
Iowa 476, 82 NW 462. 

Kan.—Fowler v. Krutz, 54 Kan. 
622, 38 P 808; Babcock v. Canfield, 
36 Kan. 437,- 132 P 78%em Wiolfert ‘v. 


Milford Sav. Bank, 5 Ikan. A, 222, 47 
per sletay. 

Ky.—Fisher v. Evans, 175 Ky. 300, 
194 SW 361; Summers y. Crofts, 145 
Ky. 456, 140 SW 684. 


Mich.—Carlisle vy. Dunlap, 203 
Mich. 602, 169 NW 936. 
Mo.—Daggett Hardware Co. v. 


Brownlee, 186 Mo. 621, 85 SW 545. 
N. J.—Murray v. D’Orsi, 98 N. J. 
Eq. 548, 1381 A 122; Strong v. Smith, 
68 N. J. Ha. 650, 58 A 301, 64 A 1135. 
N. Y.—Wrigkt v. Caprarella, 205 
App. Div. 559, 199 NYS 864; Crane v. 
Stiger, 2 Thomps. & C. 577 [app dism 
58° N. Y. 625 mem]; Purdy v. Wil- 
kins, 95 Misc. 706, 160 NYS 17; Irv- 


closure sale for inadequacy of price does not apply 
where there are other circumstances connected there- 
with having a tendency to cause such inadequacy.® 


ing Sav. Inst. v. Robinson, 35 Misc. 
449, 71 NYS 193; Merchants’ Ins. Co, 
v. Hinman, 3 AbbPr 455; Burchell v. 
Voorhis, 49 HowPr 247; Whitbeck v. 
Rowe, 25 HowPr 403; Thompson v. 
Mount, 1 Barb. Ch. 607; May v. May, 
11 Paige 201; Billington v. Forbes, 
10 Paige 487; American Ins. Co. v. 
Oakley, 9 Paige 259; Erancis) \v. 
Church, Clarke 475; Mott v. Walk- 
ley, 3 Edw. 590; Hoppock v. Conklin, 
4 Sandf. Ch. 582. 

Pa.—Home Buyers’ Bldg., ete., As- 
soc. v. Peterman, 253 Pa. 418, 98 A 619. 

R. I.—Rosenfeld v. Wunsch, 45 R. 
E48, 119 A658. 
Se Sos 


S. D.—Kirby v. 
197, 68 NW 328. 

Tenn.—Fenton v. Bell, (Ch. A.) 53 
Sw 984. 

Tex.—James v. Chaney, (Civ. A.) 
154 SW 679. 

Wis.—John Paul Lumber Co. v. 
Neumeister, 106 Wis. 243, 82 NW 
144; Strong v. Catton, 1 Wis. 471. 

[a] Absence from sale in connec- 
tion with inadequacy of price has 
been deemed sufficient to set aside a 
sale where the absence was caused 
by: (1) Accident and mistake and 
without negligence. Wolfert v. Mil- 
ford Sav. Bank, 5 Kan. “A. 222,. 47 
P 175 (the court conditioning the or- 
der of resale on the moving party’s 
making a reasonable bid thereat). 
(2) Judge’s refusal to excuse him 
from service on a jury on the day of 
sale. Hoppock v. Conklin, 4 Sandf. 
Che “GN. OY.) 582. (3) Misinforma- 
tion. Wetzler v. Schaumann, 24 N. 
J. Ea. 60. (4) Misleading statements 
of the mortgagee. Francis Vv. 
Church, Clarke (N. Y.) 475. (5) 
Sickness. Thompson vy. Mount, 1 
Barb. Ch. (N. Y.) 607; Billington v. 
Forbes, 10 Paige (N. Y.) 487. (6) 
Where the mortgagor had requested 
the mortgagee to postpone the sale 
to give him opportunity to raise 
money to pay the mortgage and 
where he thought that the mort- 
gagee had agreed to do so and was 
therefore absent from the sale, and 
where later he succeeded in raising 
the money and offered to pay the 
mortgage debt, the sale which had 
been made at a great sacrifice will be 
set aside. Daggett Hardware Co. v. 
Brownlee, 186 Mo. 621, 85 SW 545. 

[b] Agreement to bid.—Sale will 
be set aside where it appears that 
the mortgagee agreed with the mort- 
gagor that he would bid in the prop- 
erty for the amount of the judgment 
and did not do so, his son purchasing 
for less than the judgment making 
the mortgagor still liable for the de- 
ficiency. Crane v. Stiger, 2 Thomps. 
& GC. 577 fappy dism 158 N.Y. 1625 
mem]. 

{c] Insanity of mortgagor. — 
Where the mortgagor at the time of 
the sale was insane, and had no 
guardian to represent him and pro- 
tect his interests at the sale, the 
court was justified in setting aside 
the sale of property, valued at 
twenty-five hundred to three thou- 
sand dollars, to the mortgagee for 
the amount of his debt, one hundred 
and cne dollars, subject to a prior 
mortgage of fourteen hundred and 
fifty dollars. James v. . Chaney, 
(Tex. Civ. A.) 154 SW 679. 

{d] Rejection of higher bid.—The 
suspension of a sale after the mak- 
ing of a bid for eighteen hundred 
dollars until the bidder had left the 
premises, and then putting them up 
de novo and selling them to a bidder 


Ramsey, 


936 [42 C.J.] 


The fact that the mortgagee becomes the purchaser 
is a circumstance to be given some weight in reach- 
ing a determination as to whether the sale should 
or should not be vacated, the sale being set aside 


upon slighter grounds where the 


chases than where an outsider becomes the pur- 
But circumstances having a tendency to 
cause inadequacy of price are not ground for setting 
aside the sale where the price obtained is not shown 


chaser.® 


to have been inadequate.!° 


Effect of appraisement.1! Where mortgaged lands 
about to be sold under foreclosure are appraised un- 


der order of court, a sale for less 


of the appraised value is a nullity, under a statute 
so providing,'? even though the sale was not made 
within the period within which the statute directs 
that no sale shall be made if appraisement is 
As bearing upon the adequacy of price 
and the effect thereon of an appraisement of the 


waived.!8 


property under the statute are the 
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appraised value, one half of the difference shall be 
deducted from the amount of the mortgagee’s defi- 
ciency judgment.14 

Upset price. In jurisdictions where the mortgagee 
is entitled to have the upset price fixed at a sufficient 
amount to cover his claim,!® a mortgagee who fails 
to have the upset price so fixed cannot have the sale 
set aside on the ground that it sold for less than 
the amount of the mortgage debt, where apparently 


it sold for its fair value.*® 


than two thirds 


statutory provi- 


sions that, where the property sells for less than its 


for five hundred and sixty dollars 
without notice to the former bidder, 
. the premises being worth five thou- 
sand or six thousand dollars, is 
ground for setting aside the _ sale. 
May v. May, 11 Paige (N. Y.) 201. 

[e] Sale during epidemic.—A sale 
of property worth eight thousand 
dollars for five hundred dollars at a 
foreclosure sale held during an epi- 
demic of yellow fever resulting in 
the absence of many possible bidders 
as well as the mortgagor himself is 
ground for setting aside the sale. 
rae v. Zuntz, 2 Ala. 256, 36 AmD 

dls e 

{[f{] Sale en masse.—(1) Where a 
mortgaged property, consisting of 
eleven separate dwellings, was sold 
at half their value to the mortgagee 
‘who still retained them, and the sale 
contrary to the rules of the court 
was en masse and not in separate 
parcels, it will be set aside. Mer- 
chants’ Ins. Co. v. Hinman, 3 AbbPr 
(N. Y.) 455. (2) A sale en masse of 
property, which should have been 
sold in parcels, at much less than its 
value, to a stranger, who took in good 
faith, was set aside, notwithstand- 
ing the mortgagor’s absence from the 
sale was attributable to his own 
negligence, proper provision being 
made for the indemnity of the pur- 
chaser from loss. American Ins. Co. 
v. Oakley, 9 Paige (N. Y.) 259. 

{g] Surprise—Where the mort- 
gagor had good reason to _ believe 
that the mortgagee would bid in the 
property for the amount of the mort- 
gage debt, his purchase at one tenth 
of that amount will be set aside. 
Kirby v. Ramsey, 9 S. D. 197, 68 NW 
328. 

[h] 
Jer v. 


Unfairness and fraud.—Moel- 
Miller, 315 Ill. 454, 146 NE 
449. But compare Carlisle v. Dun- 
lap, 203 Mich. 602, 169 NW 936 
(where the evidence was held not to 
suggest any fraud, mistake, unfair- 
ness, or irregularity in connection 
with the inadequacy of price). 

{i] Want of notice of sale,— 
Where the sale was made on fore- 
elosure of a mortgage securing an 
issue of bonds, and it appeared that 
none of the bondholders except 
plaintiff had actual notice thereof, 
and the decree provided against re- 
demption, a resale was ordered on 
the application of other bondholders, 
no one opposing it except the high- 
‘est bidder at the sale, on a showing 
that a higher bid would probably be 
obtained on the resale. Central 
Trust Co. vy. Gate City Electric St. 
R. Co., 96 Iowa 646, 65 NW 982. 

{[j] Sale not set aside.—Inade- 
quacy of price connected with: (1) 
Alleged conspiracy to depress bidding 


which was not proved. Burchell v. 
Voorhis; » 49) -HowPr aCNa SY.) 247; 
Whitbeck v. Rowe, 25 HowPr (N. Y.) 
403. (2) Failure of petitioner’s at- 
torney to attend sale where purchaser 
had altered his position, and the at- 
torney’s failure was due to his lack 
of vigilance. Murray vy. D’Orsi, 98 
N, (Ji: Ha. 548, 131 A 1225913) BMigher 
bid offered at sale by complainant, 
but without making the required de- 
posit or giving assurances as to pe- 
cuniary responsibility. Irving Sav. 
Inst. v. Robinson, 35 Mise. 449, 71 
IN YS 193% (4) Misdescription of 
premises, without a showing that 
anyone was misled thereby or that 
the persons present at the sale were 
discouraged from _ bidding. Home 
Buyers’ Bldg., etc., Assoc. v. Peter- 
man, 253 Pa. 418, 98 A 619. (5)-Neg- 
lect of plaintiff's agent to appear and 
bid at the sale. Babcock v. Canfield, 
36 Kan. 437, 13 P 787. (6) Presence 
of the bidder only at sale. Sigerson 
v. Sigerson, 71 Iowa 476, 32 NW 462. 

9. Dickey v. Goertner, 146 NYS 
264; Mott v. Walkley, 3 Edw. (N. Y.) 
590; 592. 

“Nor, where everything is fair and 
every bidder unshackled, is there 
anything in the circumstance of a 
mortgagee becoming the buyer. He 
has equal rights in this respect with 
any third person; but circumstances 
may occur which would authorize a 
petition to re-open such a sale when 
it would not be opened if a stranger 
had become the purchaser.’ Mott v. 
Walkley, supra. 

10. eke Stade vy. Le Compte, 4 


1l. Appraisement 
supra §§ 1804-1811. 
12. Page v. Turk, 43 Okl. 667, 143 


generally see 


13. Page v. Turk, supra. 

14. See Staples v. Hendrick, 89 
Conn. 100, 93 A 5 (the statute applies 
only to the debt secured by a mort- 
gage being foreclosed, and not to 
other mortgages or liens). 

Deficiency judgment generally see 
imdras Loa. 

15. See supra § 1834. 

16. > Fox ivenHunter, 2 Alta... 352. 

17. Sale under power see supra 
§41492 in 41 Cad. 

18. See Judicial Sales §§ 1838, 190. 

19. See statutory proceédings. 

[a] In Kansas a sale can be set 
aside after confirmation only as au- 
thorized by statute. Moore v. Mc- 
Pherson, 106 Kan. 268, 187 P 884. 

{[b] In Maryland the propriety of 
the order of sale and the validity of 
the sale may be inquired into and 
coatested after the order of ratifica- 
tion nisi and before the final order 
of confirmation, where under the 


[§ 1877] d. Time for Moving and Laches.’*7 As in 
the case of other judicial sales,!* the application in 
the foreclosure action seeking to set aside a sale as 
voidable for irregularities in the proceedings,’® or as 
void as distinguished from being voidable,?° must 
be seasonably made in conformity with the practice 
of the particular jurisdiction. 
secks to have a foreclosure sale set aside in an 
independent action, he must act with diligence, an 
unreasonable delay, not explained or excused,*? bar- 


Where the party 


statute the proceedings up to that 
time are ex parte. Black v. Carroll, 
24 Md. 251. 

{[c] In Minnesota a motion to set 
aside a sale for irregularities in pro- 
cedure cannot be entertained before 
the coming in of the official report 
of such sale. Gilman v. Holyoke, 14 
Minn. 138 (‘All the proceedings in 
the sale are official acts, performed 
by the sheriff under and by virtue 
of the judgment of the court, of 
which he is to make report under 
the responsibility and solemnity of 
his official duties and oath, which 
constitutes a part of the record. This 
is the official information to the court 
of the proceedings, and the evidence 
of the action under the decree. It is 
due to the court, and it is the right 
of the parties, to have the return of 
the officer upon the record before the 
regularity of the sale is considered’’). 

{d] In North Dakota a motion of 
this kind cannot be made after the 
confirmation of the sale. Winslow 
v. Klundt, 201 NW 169, 171. (“At- 
tempt is made to vacate the sale on 
motion, supported by affidavits. This 
is not a plenary suit in equity. No 
objection was made to the confirma- 
tion of the sale, although one of the 
defendants, who is also one of the 
appellants herein, was present at the 
sale and knew in fact when it was 


20. See statutory provisions. 

[a] Thus (1) it has been held that 
it is not necessary that objections 
based on the sale being void, as dis- 
tinguished from irregularities of the 
proceedings rendering it merely void- 
able, should be brought before the 
final order of confirmation (Union 
Cent. Ih Ins. Co. ve Carra, 101 Kan: 
352, 166 P 233 [sixteen months after 


confirmation]; Gottschalk Co. v. 
Samuelson, 128 Md. 541, 97 A 1003 
[evidence did not justify setting 


aside the sale]); (2) or. within the 
statutory redemption period (Hull v. 
King, 38) Minn.) 349537 UN Wieetd2 re 
(3) or within the limit of time pre- 
scribed by statute for the bringing 
of an action to annul a judgment 
(Pons: Vv. Yazoo; “ete. WR.w Cor, L22elaas 
156, 159, 47 S 449)... (4) “An order 
of seizure and sale is so far a judg- 
ment as to authorize an appeal, but it 
is not a judgment in the true and 
legal sense of the term.” Pons v. 
Yazoo, ete., R. Co., supra. 

21. See Faulds v. Harper, 11 Can. 
S. C. 639 (where the suit to redeem 
was brought by the heirs of the 
mortgagor eighteen years after the 
sale, but where plaintiffs were not 
aware of the fraudulent character of 
the sale until just before commenc- 
ing their suit). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ring him from any relief,?? especially where he has 
done any act amounting to 4 ratification of the sale 
or acquiescence in it,” or where he has allowed the 
rights of innocent purchasers or other third persons 
to intervene ;** and such a party cannot be allowed 
to speculate on his chances of having the sale set 
aside, or wait to see whether, in the light of subse- 
quent events, it will be to his advantage to move 
for its vacation;?> but where, notwithstanding the 
delay, it would be unconscientious and inequitable to 


allow the sale to stand, the laches 


a bar to relief but merely to affect the terms on 
In some states the time 
within which objections to the validity of a foreclo- 
sure sale may be made, either in support of, or in 


which it will be granted.?° 


defense to, an action, is limited to 


22. U. S.—Martin v. Gray, 142 U. 

S. 236, 12 SCt 186, 35 L. ed. 997; Ba- 
‘con v. Northwestern Mut. L. Ins. Co., 

oO. Sz 258; I SCt WT8ienss Wut fed: 
128; New Orleans Nat. Banking As- 
soc. vi De Breton, 120 SU. S. 765; 7 
CHET 72:) 30) Ths Ledwa 821 Bowers! Vv: 
Stein, 165 Fed. 232 [aff 177 Fed. 673, 
101 CCA 299]; Cutter v. Iowa Water 
Co., 96 Fed. 777; Terbell v. Lee, 40 
rhe 40; McBride v. Gwynn, 33 Fed. 

Ala.—Stephenson v. Harris, 153 
Ala. 462, 45 S 196; Mason v. American 
Mortg. Co., 124 Ala. 347, 26 S 900; 
Ex p. Branch, 53 Ala. 140. 

Ariz.mBryan v. Pinney, 3 Ariz. 27, 
Oper ySash. 

Ark.—Ayers McRae, 71 Ark. 
209, 72 SW 52. 

Cal.—Bechtel v. Wier, 152 Cal. 443, 
93 P 75, 15 LRANS 549; Orland Bank 
v. Dodson, 127 Cal.:(208,.59 P 584,78 
AmSR 42; Barnard v. Wilson, 66 Cal. 
251, 5 Pe 237. 


Vv. 


D. C.—Quirk v. Liebert, 12 App. 
394. 
Ida.—Fairview Inv. Co. v. Lam- 


berson, 25 Ida. 72, 136 P 606. 

Tl -—@hicazo; setea Rai Co: byinGar- 
rett, 255 Ill. 420, 99 NE 643; Red- 
mond vy. Cass, 226) 11. °120,, 80 NE 
708; Quinn v. Perkins, 159 Ill. 572, 
43 NE 759; Connely v. Rue, 148 Ill. 
207, 35 NE 824; Vail v. Arkell, 146 
Ill. 363, 34 NE 937; Cornell v. New- 
kirk, 144 Ill. 241, 33 NE 37; Racine, 
ete jx.) Cou. Ve Marmers?) lic&at, Co. 
86 Il). 187; Fergus v. Woodworth, 44 


Tll. 374; Innes v. Linscheid, 126 [IIl. 
Ay 27: Harwood v, Cox,,26 Ill; A. 
374. 


Iowa.—York v. Boardman, 40 Iowa 
57; Wood v. Young, 38 Iowa 102. 

Kan——Union sCentx Iu; pins: Cos, Vv. 
@arra, 0in Kany 852,066...) .233. 
Cooper v. Greenleaf, 84 Kan. 499, 114 
P 1086, 35 LRANS 1090; Mowry v. 
Howard, 65 Kan. 862, 70 P 863; Vint 
v. Monk, 56 Kan. 789, 44 P 986. 

Ky.—Shiveley v. Jones, 6 B. Mon. 
274. 

Md.—Connaughton vy. Bernard, 84 
Md. 577, 36 A 265. 

Mass.—Fennyery v. 170 
Mass. 303, 49 NE 620. 

Mich.—Chesbro v. Powers, 70 Mich. 
370, 38 NW 283; Lyon v. Brunson, 48 


Ransom, 


Mich. 194) 12. NW 32; Bullard. v. 
Green, 10 Mich. 268. 
Miss.—Alabama, ete, R. Co. v. 


Thomas, 86 Miss. 27, 38 S 770. 
N. J.—Ring v. New Auditorium 
Pier Co., 77 N. J. Eq. 422, 77 A 1054. 
Na 6Y.—Marmers’ 1.) & 1... Co. wv. 
Bankers’, éte., Delo Co.,) 119) Ne Y. 15, 
23 NE 173; Farmers’ L. & T. Co. v. 
Bankers’, etc., Tel. Co., 6 NYS 643 
[app dism 119 N. Y. 15, 23 NE 173]; 
Lockwood v. McGuire, 57 HowPr 266. 
S. D.—Harker v. Cowie, 42 S. D. 
159, S73 NW. 722); “Thompson ) v. 
Browne, 10 S. D. 344, 73 NW 194. 
Wash.—Strand v. Griffith, 63 Wash. 
Sie SLs Seta a 
_ Wis.—Meehan v. Blodgett, 86 Wis. 
Sil. bu NW -2913 Trilling, v.. Schu- 
mitsch, 67 Wis. 186, 30 NW 222; 
Babcock v. Perry, 8 Wis. 277. 
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is held not to be 


a fixed period.?? 


[a] aches proved where the 
time elapsed between the sale and 
steps taken to set it aside, without 
explanation or excuse therefor, is: 
(1) Many months, and after it has 
become impossible to restore the 
Status quo ante.. Ring v. New Audi- 
torium: Pier Co: 77 No J. Hay 42250770 
A 1054. (2) Sixteen months. Union 
Cent, Jy. Ins. Co. vy. Carra, A0i skan:. 


Can whe ade aey (3) Two years. 
Marmers? La iD.) Conv. sBanker si 
CtCr me MOln Conn Ih) ING mee one cia NEY 
173 [dism app 53 Hun 636, 6 NYS 
643]. (4) Three years. Innes v. 
Linscheid, 126 Ill. A. 27. (5) Five 
years. Bechtel v. Wier, 152 Cal. 443, 
93 P 75, 15 LRANS 549. (6) Seven 
years. Stephenson v. Harris, 153 Ala. 


462, 45 S 196. (7) Nine years. Har- 
ker v. Cowie, 42 S. D. 159, 173 NW 
722; Strand v. Griffith, 63 Wash. 334, 
115 P 512. (8) Eleven years. Bower 
v. Stein, 165 Fed. 232 [aff 177 Fed. 
673,. 101 CCA 299]; Wood v. Young, 
38 Iowa 102. (9) Seventeen years. 
Fennyery v. Ransom, 170 Mass. 303, 
49 NE 620. (10) Thirty years. Chi- 
Gaeo, ietc:,)R.JCoyiva Garrett,.12502, LIL, 
420, 99 NE 643; Redmond vy. Cass, 226 
Ill. 120, 80 NE 708. (11) Thirty-five 
years. Fairview Inv. Co. v. Lam- 
berson, 25 Ida. 72, 1386 P 606. 

{b] One claiming an interest in 
an equity of redemption adverse to 
the mortgagor, after having received 
notice to present his claim in the 
foreclosure proceedings, may not 
stand by without making such proof 
and allow the foreclosure to proceed 
to decree, sale, and deed, and then, 
over four years after acquiring the 
‘interest which he claims, assert it 
for the first time on final report by 
the receiver. Continental, etc., Trust, 
etc., Bank v. Leven, 213 Ill. A. 310. 

23. See supra § 1868. 

24. U. S.—Bower v. Stein, 165 
yee 232 faff 177 Fed. 673, 101 CCA 
299). 

Ariz.—Bryan v. Kales, 3 Ariz. 27, 
20 BP 311 [rev on other grounds 134 
IES. 126, L08SCt 435, 33g. ed. 82/90. 

Mich.—Leonard v. Taylor, 12 Mich. 
398. 

Miss.—Brown v. James, 24 § 908. 

Ni) Ya-—Marmers? | Iu, &T.. (Co. “va. 
Bankers sieves, bela CO. sal 9 eNaeYon ol, 
23 NE 173 [dism app 53 Hun 636, 6 
NYS 6438].. 

S. D.—Harker v. Cowie, 42 S. D. 
159) Lio IN We 7225 

[a] Thus a sale under a decree 
will not be set aside, after several 
years, where the land has passed 
into the hands of a bona fide pur- 
chaser, on the ground that the sale 
was made at a time when there could 
be no competition, because of a auar- 
antine which cut off travel, and so 
the price was inadequate. Brown v. 
James, (Miss.) 24 S 908. 

25. Bower v. Stein, 165 Fed. 232 
[aff 177 Fed. 673, 101 CCA 299]; Lon- 
don, Credit Co. v. Arkansas Cent.-R. 
Co., 15 Fed. 46, 5 McCrary 23 [app 


dism 12890. 8.9258, 9. SCt 107, 32 i 
ed. 448]. 
26. Crane v. Stiger, 58 N. Y. 625 


[42° Cis] B37 


When an application has been denied without 
prejudice to a new motion, provided it is made 
within certain limitations of time after service of 
the order upon the parties, a mere irregularity in 
the service of the order, not shown to have preju- 
diced the moving party, will not excuse his failure 
to bring the new motion within the period allowed.?® 

[§ 1878] e. Application and Proceedings Thereon”? 
—(1) In General. The proper method of proceeding 
to vacate a foreclosure sale is by motion, petition, 
or other proper application in the original suit,°° 
made in the court where the foreclosure decree was 
rendered,*t or by opposing the order of confirma- 
tion of the sale and taking an appeal therefrom,” 
or by cross bill in an action by the mortgagee against 
the mortgagor to recover the deficiency,** or by an 


mem [dism app 2 Thomps. & C. 577]. 

27. Drum v. Bryan, 193 Ala. 395, 
69 S 483 (two years); Coe v. Rock- 
man, 126 Wis. 515, 106 NW 290 (five 
years). 

Limitation of time for redemption 
see Limitations of Actions § 62. 

28. Silver Creek Co-op. Sav., ete., 
Assoc. v. Smith, 91 Misc. 438, 154 
NYS 881. 

29. Generally see Judicial Sales §§ 
181-193. 

Sale under power see supra § 1494 
invaVews: 

30. Ark.—Boyd vy. Roane, 49 Ark. 
397, 5 SW 704. S 

La.—Neuhauser y. Barthe, 110 La. 
Ann. 825, 34 S 793. 


Mich.—Corning v. Burton, 102 
Mich. 86, 62 NW 1040. ~ 
N. Y.—Hopkins y. Ensign, 122 N. 


Y. 144, 25 NE 306, 9 LRA 734; Mc- 
Cotter v..Jay,, 30 N. ¥: 80. 

Oh.—Sked v. Sedgley, 36 Oh. St. 
483. 

Wis.—Lockwood v. Reese, 76 Wis. 
404, 45 NW 313; Hubbard v. Taylor, 
49 Wis. 68, 4 NW 1066; Berry ‘v. 
Nelson, 4 Wis. 375. 


31. Muehlberger v. Schilling, 3 
NYS 705. ; 
32. Trilling v. Schumitsch, 67 Wis. 


186, 30 NW 222; Hartshorn v. Mil- 
waukee, ete., R. Co., 23 Wis. 692. 

[a] Appeal proper remedy.—A rail- 
road company which had purchased 
land subject to a mortgage for its 
right of way, stipulating that on 
foreclosure the land outside the 
right of way should be sold first, 
cannot, after decree and order of sale 
against the whole land, apply to the 
court that the right of way be ex- 
cepted from the sale, the remedy be- 
ing by appeal from the decree and 
not by motion, leaving the decree to 
stand. Hartshorn v. Milwaukee, etc., 
R. Co., 23 Wis. 692: 

[b] In Maryland inadequacy of 
price as ground for setting aside a 
foreclosure sale can be heard only 
on exceptions to the sale, and not 
upon a bill in equity for relief after 


ratification of the sale. Marsh vy. 
Sheriff, 14 A 664. 

Cross references: 
Opposing confirmation see supra 


§ 1855 et seq. 
Review of foreclosure decree see su- 
pra § 1790 et seq. 
Setting posiie confirmation see supra 
186 


833. Rohrer v. Strickland, 116 Va. 
IY eT Sh As 

[a] -A cross bill seeking to set 
aside the sale, or in the alternative 
to have the fair value of the property 
credited on the secured indebtedness, 
is not a collateral attack and so is 
not permissible on that ground, but 
is a direct attack, and permissible 
under a statute allowing a cross bill 
founded upon equitable grounds for 
relief, even though defendant does 
not avail himself of a plea of set-off. 
Rohrer v. Strickland, 116 Va. 755, 82 
SE 711. 

Cross bill generally 
§ 1632 et seq. 


see supra 


238 [42 O.J.] 


independent action where the foreclosure suit is 
entirely determined** or where the rights of a third 
party, not a party to the foreclosure proceedings, 
Issues which could have been 
raised by motion and determined in the foreclosure 
proceedings are not properly to be interposed as a 
defense to a demand by the purchaser for posses- 
sion,*® nor are they open for trial in an independent 
action between the same parties,** unless fraud or 
conspiracy is charged and the property is still in 
the hands of the person charged with the fraud.?® 
In some states the grounds of attack available by 


have intervened.*®® 


yet Henderson vy. Herrod, 23 Miss. 

35. Joost v. Dore, 27 Cal. A. 729, 
Lod BP 4293) Crawford v. Tulter, .35 
Mich. 57. 


“A party attacking a judicial sale 
as invalid after the rights of a third 
party had .accrued, should be re- 
quired to do so by some original pro- 
ceeding in which an issue could be 


formed and tried in the ordinary 
way. ... But without indicating the 
particular course which the _  pe- 


titioner should take, it is sufficient to 
say on this petition that the rights 
of third persons are not to. be adju- 
dicated in this summary manner. 
They must be brought into court as 
parties in some regular form.” 
eres v. Tuller, supra. 

a 
Where the decree of foreclosure is 
reversed on appeal, the owner may 
maintain an independent suit against 
a purchaser, not a party to the fore- 
closure proceedings, to have the rec- 
ord cleared of the ineffective decree 
and to have possession of the prop- 
erty restored. Joost v. Dore, 27 Cal. 
A. ee 151 Bx29. 

36. Lyle v. Armstrong, 235 Pa. 
227, 230, '°83 A 578. 

“Questions relating to the validity 
of a sheriff's sale, upon the ground 
of inadeauacy of price and insuffi- 
ciency of description, are to be 
raised by a motion to set the sale 
aside, and are not properly to be 
interposed as a defense to a demand 
by the purchaser for possession.” 
Lyle v. Armstrong, supra. 

837. Henderson v. Herrod, 23 Miss. 
434; Eddy v. Kimerer, 61 Nebr. 498, 
85 NW 540; Brown v. Frost, 10 Paige 
(N.. Y.) 2438,.1 -Hoffm. Ch. 41. See 
St. John Lumber Co. v. Federal Nat. 
Bank, 148 La. 693, 79 S 223 (holding 
that the only questions triable on an 
appeal from the order of executory 
process are those involving the regu- 
larity of the proceedings on their 
face, and grounds of nullity dehors 
the proceedings can only be taken up 
by an independent action, and that 
therefore a judgment on the appeal 
was not res judicata in the independ- 
ent action). 

, [a] Reason for rule.—‘‘An origi- 
nal bill in chancery cannot be sus- 
tained, by a party to a foreclosure 
suit, to impeach or set aside the pro- 
ceedings upon the master’s sale, un- 
der the decree, where there was noth- 
ing which could have prevented an 
application to the court, in that suit, 
for a re-sale, by those who were in- 
terested in the premises. If the mas- 
ter sells at an improper time, or in 
such a manner as to prevent a 
fair competition, or if for any other 
cause it would be inequitable to per- 
mit the sale to stand, the proper 
remedy is by a summary application 
to the court, in the suit in which the 
decree was made, for a re-sale of the 
premises upon such terms and con- 
ditions as may be just; so as to pro- 
tect the rights of the purchaser as 
well as the rights of the parties in- 
terested in the sale [see supra § 1863 
et seq]. And it would seriously af- 
fect the interests of those whose 
property is sold by masters, under 


Action against purchaser.— 
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pay what is due 


decrees of this court, if it was under- 
stood that questions of this kind 
were to be litigated and determined 
in a collateral suit. For no man of 
ordinary prudence would bid what he 
believed to be the fair cash value of 
the property, at a master’s sale, if 
he might be Subjected to the ex- 
pense and delay of a_ protracted 
chancery suit to détermine whether 


the proceedings of the master had 
been strictly regular.” Brown. v. 
Frost, 10 Paige (N. Y.) 248, 245, 1 
Hoffm. 41. 


Effect of confirmation see supra 
§ 1863 et seq. 

$8. Viley v. Wall, 154 La. 221, 230, 
97 S 409. 

“Tt is true -that the debtor is 
given the right to enjoin without 
bond proceedings under executory 
process by article 739 of the Code of 
Practice, upon the several grounds 
therein enumerated; but neither that 
article nor any other provision of 
law that we know of prevents him 
from attacking subsequently the sale 
upon the ground of fraud, where the 
rights of no third person have inter- 
vened. By resorting to the writ of 
injunction, he is able to prevent the 
property falling into the hands of in- 
nocent third persons, as to whom, 


otherwise, the order of seizure and 
sale affords protection. In the pres- 
ent case, however, the _ petition 


charges that the defendant, adjudi- 
catee at the sale, was party to the 
fraud and conspiracy by and with the 
officers and directors who were 
charged with the protection of the 
corporate rights and property; that 
he (defendant) is a party interposed 
for some of them, and the effect, tak- 
ing all of the allegations of the pe- 
tition as true, is to say that the said 
officers have attempted illegally and 
fraudulently to vest in themselves 
the ownership of its property, and 
this suit assumes the nature of an 
action to compel them to restore the 
same to its true owner. We think, 
therefore, that the petition clearly 
discloses a cause of action.” Viley v. 
Wall, supra. 

39. See statutory provisions; 
rules of court. 

[a] In New Jersey, by statute and 
rule of court, the office of written 
objections to the confirmation is to 
urge the overthrow of a sale upon 
the sole ground that the property did 
not bring the highest and best price 
that could be obtained for it in cash; 
and an attack upon the sale on any 
other ground must be made the basis 
of independent action either by bill 
or petition. Cropper v. Brown, 76 


and 


N. J. Eq. 406, 74 A 987, 189 AmSR 
770. 

40. Ala.—Stephenson v. Harris, 
153 Ala. 462, 45 S 196. 

Ark.—Crawley v. Neal, 152 Ark. 
232, 238 SW 1054. 

Cal.— Bell v. Thompson, 147 Cal. 


689, 82 P 827; Goldtree ‘vy. McAlister, 
86 Cal. 93, 24 P 801. 
Ind.—Kellogg v. Tout, 65 Ind. 146. 
La.—Herber v. Thompson, 46 La. 
Ann. 186, 14 S 504. 
Miss. — Alabama, ete, Co... Vv. 
Thomas, 86 Miss. 27, 38 S FTO. 
Mo.—Kelly v. Hurt, 61 Mo. 463. 


[§§ 1878-1879 _ 


motion and by action have been specifically defined 
by statute and rule of edurt.*? 

[§ 1879] (2) Form and Contents of Application, 
and Conditions Precedent. The bill, petition, or mo- 
tion should set forth clearly and fully the particular 
facts relied on as invalidating the sale,*° averments 
of immaterial facts not being required.*4 A payment 
of the mortgage note must be specially pleaded.*? 

Conditions precedent.** 
offer to do equity in accordance with the circum- 
stances of the particular case,** as to redeem or 


There should also be an 


under the mortgage,*® or to return 


Mont.—Russell v. Pew, 12 Mont. 
OOS.) ole sco. 
N. 


Y.—German-American Bank v. 


Dorthy, 39 App. Div. 166, 57 NYS 
172; Provost v. Roediger, 10 NYS 
812 [app dism 129 N. Y. 622 mem, 


29 NE 1029 mem]. 
Okl.—Hall v. Holloway, 62 Okl. 192, 
162 P 186. 


Philippine.—Raymundo vy. Sunico, 
25 Philippine 365. 
S.- C.—Ruff v. Doty, 26 S. C. 178, 


1 SE 707, 4 AmSR 709. 

Tex.—Weil v. Miller, (Civ. A.) 215 
SW 142. 

Wis.—Warren vy. Foreman, 19 Wis. 


“Plaintiff’s complaint fails utterly 
to state a cause of action, since 
there is a complete absence of aver- 
ment that the plaintiff, or that the 
Estate of Bell, or that any other 
parties privy or interested, had any 
defense to the foreclosure suit upon. 
its merits. The absence of this 
necessary averment doubtless arose 
from the fact that it was impossible 
for the pleader, under the facts, to 
make such an allegation. That such 
an averment, and not only such an 
averment, but such an averment 
coupled with the facts establishing 
the defense, is necessary to the 
sufficiency of such a complaint is a 
proposition of law settled beyond 
the possibility of controversy.” Bell 
age hompacn. 14% Cals 689; 692) '82ice 

{a] Allegation sufficient that the 
judgment was obtained without no- 


tice. Crawley v. Neal, 152 Ark. 232, 
238 SW 1054. 
[b] Allegations not sufficient: (1) 


That defendant had secured the mort- 
gage from plaintiff by fraud and 
that the mortgage had been paid. 
Ruff v. Doty, 26 S. C. :173,.1- SH) 70%, 
4 AmSR 709. (2) That land had been 
sold for an inadequate price where 
the bill showed on its face that only 
a portion of the tract had been sold 
and contained no facts to establish 
the fact that the amount paid was 
less than its value. Stephenson v. 
Harris, 153 Ala. 462, 45 S 196. (3) 
That plaintiff was not notified of the 
hearing on the motion. to confirm, 
alleged as the sole basis of the action 
to set aside the sale. Raymundo v. 
Sunico, 25 Philippine 365. 

41. Kelly v. Hurt, 61 Mo. 463. 

{a] Sale in bulk.—In a suit by a 
mortgagor to set aside a foreclosure 
sale on the ground that the property 
was sold in bulk instead of in sepa- 
rate parcels, it is not necessary for 
him to allege that the different par- 


cels were fitted for separate use, or’ 


that any person proposed to buy any 
separate parcel; nor need there be 
any allegation of fraud. Kelly v. 
Hurt, 61 Mo. 463. 

42. Weil v. Miller, (Tex. Civ. A.) 
215 SW 142. 

43. Sale under power see supra 
SARA sivas el Ce ee 

44. See cases infra this section. 

45. Ga.—Glover v. Cox, 130 Ga. 
476, 61 SE 12. 
go ntich: -—Leonard vy. Taylor, 12 Mich. 

Miss.—Alabama, Co. 


Vv. 
Thomas, 86 Miss. 27. me SS) F710. 


ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. 


ue 
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§§ 1879-1880] 


to an innocent purchaser*® or to his grantee*? what 
he may have paid under the sale, provided there 
is sufficient evidence of the payment,*® or, if inade- 
quacy of price is the ground alleged, to advance the 
bid*® or offer to procure a responsible purchaser 
to do so,°° or if mistake and inadequacy of price 
are both alleged, to show that but for the mistake 
the mortgagor could have prevented the sale or could 
have procured bids in excess of the bid secured at 
The return of the purchase 
money is not, however, an absolute requirement, as 
in actions at law on a rescinded ‘contract,®? but is 
governed by the equitable principle that one who 
seeks equity must do equity,>? and equity does not 
require a precedent payment of the mortgage debt 
to a defendant who is himself responsible for the 
illegal and void sale,*+ nor a return of the purchase 
price by a complainant who is not shown to have 
received any portion of it, or any benefit from it in 


the foreclosure sale.5! 


any way.°® 


[§ 1880] (3) Parties and Notice.5* 


Mo.—House v. Clarke, 187 SW 57. 
Nebr.—Currier v. Teske, 82 Nebr. 
815,117 NW 712, 84 Nebr. 60, 120 
NW_ 1015, 133 AmSR 602; Loney 
eee 24 Nebr. 580, 39 NW 

16. 

N. Y.—Goldsmith v. 
Edw. 560. 

Pa.—Sipp v. Insurance Co. of North 
America, 8 Pa. Dist. 283. 

R. I.—Kebabian v. Shinkle, 26 R. 
E5057) 59 ANT43.5 Briges: wv. Hall, 16 
RAGS hee ot Ace Tite 

Tenn.—Mound City Mut. L. 
Co. v. Hamilton, 3 Tenn. Ch. 228. 

Tex.—Hatch v. De la Garza, 7 Tex. 


Osborne, 1 


Ins. 


“Tf the sheriff's sale was void, the 
maker of the security deed, in order 
to recover possession, must pay the 
debt in full, and thus discharge the 
security; or, if necessary, with 
proper pleadings and proper parties, 
upon tender of the amount due, she 
might proceed to compel a reconvey- 
ance to herself. In this case there 
was no tender, no equitable pleading, 
no showing that any accounting was 
necessary, and no effort upon the 
part of the debtor to redeem. She 
merely brought suit in ejectment 
against the holder of the bond for 
title from the original grantee in the 
security deed and purchaser at the 
sheriff’s sale. Under the facts she 
could not recover.” Glover v. Cox, 
130. Ga. 476, 478, 61 SE 12. 


46. Shannon v. Hey, 106 Ind. 589, 
7 NE 376; Brown v. Bouny, 30 La. 
Ann. 174; Anrud v. Scandinavian- 
American Bank, 27 Wash. 16, 67 P 
364. 

47. Kaylor v. Kelsey, 91 Nebr. 


404, 136 NW 54, 40 LRANS 839. 

48. Huber v.- Jennings-Heywood 
Oil Syndicate, 111 La. 747, 35 S 889. 

[a] Payment not proved.—A ten- 
der of the price of property sold by 
the sheriff to the purchaser is not a 
condition precedent to an action to 
annul the sale where there is no evi- 
dence that the purchaser paid the 
price beyond a mere crediting of tne 
price by the sheriff on the writ under 
which the sale was made. Huber v. 
Jennings-Heywood Oil Syndicate, 111 
a v4%, 35. S5889; 

49. Silver Creek Co-op. Sav., etc., 


Assoc. v. Smith, 91 Misc. 438, 154 
NYS 881; Warren vy. Foreman, 19 
Wis. 35. 

50. Warren v. Foreman, supra. 


51. Guarantee Trust Co. v. Fitz- 
erald Hotel, etc., Corp., 97 N. J. Eq. 
itin Ute BAS GTZ 

52. See Contracts § 679. 

53. Dusenbury v. Lehmnier, 
HowPr (N. Y.) 417. 

“Before an action can be main- 
tained to rescind a contract, it is 
necessary that the plaintiffs should 
return, or offer to return, all that has 


46 
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decrec.®® 


[42 C.J.] 239 


tion to set aside a foreclosure sale can be made 
only by one who shows that he has an interest in 
the premises affected,®7 and that his rights are in- 
vaded or his interests prejudiced by the sale.°® 
Necessary parties. 
property to be affected by a confirmation or setting 
aside of the sale should be joined as parties,®® as, 
for example, the purchaser,°° even though not a 
resident within the territorial jurisdiction of the 
court, unless his interests will not be affected 
thereby;°? the purchaser’s grantee;®? the mort- 
gagor, if he retains an interest in the property ;%* 
his wife, on account of her dower and homestead 
interests ;°° and the owner of the mortgage debt or 


All having an interest in the 


Notice to parties. An application for setting aside 
a foreclosure sale cannot properly be determined 
without, notice to the parties adversely interested, 
either by service on them or actual notice brought 


home to them,® although it has been held that notice 


An applica- 


been received under the contract.... 
It is necessary that such a rule 
should be adopted in actions at law, 
because, otherwise, the party suing 
could retain all that he had received 
under the contract, and recover as 
though the contract had never ex- 
isted, and the court would be power- 
less to compel, by its judgment, res- 
titution. But in an action in equity 
the rule is very different. The court 
has full power to compel all parties 
to do equity, and can, by its judg- 
ment or decree, protect the rights of 
all.” Dusenbury v. Lehmnier, supra. 

54. Benedict v. Gammon “Theo- 
lease Seminary, 122 Ga. 412, 50 SE 
16 


[a] Reason for rule.—‘‘Here was 
an illegal and void sale brought 
about by the Seminary [now the de- 
fendant in error]. It caused the land 
to be levied upon and sold contrary 
to law. The sale amounted to no 
more, in the eyes. of the law, than if 
the officers of the Seminary had gone 
upon the land and with force and 
arms ousted Benedict from his pos- 
session. Both acts are illegal, and it 
would be a singular doctrine to hold 
that a lender of money secured by a 
deed to land can illegally oust the 
borrower, or grantor, and require the 
grantor to pay the debt before he 
can obtain any redress. Such a doc- 
trine would encourage the lender to 
take possession of the land in any 
way that he might, and then quietly 
inform the borrower, ‘You have no 
right to set aside my act, illegal 
though it be, until you pay me the 


299 


borrowed. money. Benedict v. 
Gammon Theological Seminary, 122 
Ga. 412, 415, 50 SE 162. 

55. Lamb v. San Pedro, etec., Co., 


3 Ne-M. 632,°9 P 525. 
56. Bondholders under corporate 
mortgages see Corporations § 2742. 
Sale under power see supra § 1493 
ine dln CiJe 


Who may object see supra § 1867. 

57. Ark.—Pine Bluff, etc., R. Co. v. 

Cal.—Glide v. Dwyer, 83 Cal. 447, 

PaaiOiee : \ 

288 Ill. 

561, 123 NE 559. 

Ind.—Peters v. Guthrie, 

La.—Taylor v. Huey, 11 La. Ann. 
614. 

N. J.—Day v. Lyon, 11 N. J. Eq. 

N. M.—Lamb v. San Pedro, etc., 
Coil, 30 NE ME GSZENSn Pas Zb: 
26 SE 33, 56 AmSR 678. 

[a] Mortgagor’s wife, having an 
stead interest in a particular tract 
of the land sold under mortgage 


James, 54 Ark. 81, 15 SW 15. 
23 

Tll.— Roberts v. Goodin, 

119) Ind? 

44, 20 NE 536. 
Bile 

N. C.—Shew v. Call, 119 N. C. 450, 
inchoate right of dower and a home- 
foreclosure, has such-an interest .as 


to strangers to the foreclosure proceedings is not 


entitles her to file objections before 
confirmation of sale on the ground of 
fraud on her dower rights, and that 
the sale, having been made en masse, 
deprived her of her homestead inter- 


est. Roberts v. Goodin, 288 Ill. 561, 
123 NE 559. 
58. Clark v. Wolf,.2 Nebr. (Un- 


off.) 290, 96 NW 495; Jones v. Miller, 
2 Nebr. (Unoff.) 582, 92 NW _ 201; 
Lester. v. Mann, 1 Silv. Sup. 516, 5: 
NYS 5138; Kebabian v. Shinkle, 26 R. 
Ty 505,259) A2v43. 


59. See cases infra notes 60-66. 
60. U. S.—Blossom v. Milwaukee, 
etesRi Co, Le Walli6505 a7) ba eds 


673; Terbell v. Lee, 40 Fed. 40. 

Fla.—Macfarlane v. Macfarlane, 50 
Bla. 15705 39:18) 99:5: 

Ky.—Buckner v. Samuels, 6 KyL 
660, 663, 13 Ky. Op. 363. 

Leen Pagar v. Brady, 37 La. Ann. 

Mich.—Jewett v. Morris, 41 Mich. 
689, 3 NW 186. 

Mo.—Duncan v. Home Co-Op. Co.,: 
221 Mo. 315, 120 SW 733. 

N. Y.--Candee v. Burke, 1 Hun 
546, 4 Thomps. & C. 1438. 

Tex.—Hansbro v. Blum, 8 Tex. Civ. 
A. 108, 22 SW 270. 

See Hall v. Holloway, 62 Okl. 192, 
162 P 186 (a purchaser at a foreclo- 
sure sale, by filing a motion to set 
aside the order of confirmation of 
such sale, becomes a party to the 
material questions involved). 

61. Hansbro v. Blum, 3 Tex. Civ. 
A. 108, 22 SW 270. 


62. Wood v. Kroll,.43 Hun. 328, 
4 NYSt 622. ; 
63. Security Loan,. etce., Co. v. 


Duhan, (Alta.) [1919] 3 WestWkly 
346. 


64 Jones v. Rice, 6 Ky. Op. 655; 
Michoud v. Dejoux, 3 La. Ann. 479; 
Schmalholz v. Polhaus, 49 HowPr 
(Ne VEY oo). 

[a] Service on the one in pos- 
session of the premises, the mort- 
gagor not being served or appearing, 
is not sufficient. Jones v. Rice, 
Ky. .Op!. 655. 

65. Misiaszek v, Roberts, 211 App. 
Div. 417, 207 NYS ‘621. 


66. Nelson v. Brown, 20 Ind. 74; 
Pee v. Goffinet, 29 Porto Rico 
AG als 


67. Lawrence v. Jarvis, 36 Mich. 
281; Crane vy. Stiger, 58 N. 625; 
Misiaszek v. Roberts; 211 App. Div. 
417, 207 NYS 621; Bonnett v. Brown, 
59 Hun 619, 18 NYS 395. 

[a] On recommendation of ref- 
eree.—Where the referee in his re- 
port charges fraud and recommends 
the setting aside of the sale, the 
court will refuse to go ahead with 
the trial of the issue until all par- 
ties whose interests would be af- 
fected by a setting aside of the sale 
have been served with notice of the 


240 [42 C.J.] 


necessary to give the court jurisdiction.®§ 
makes a bid subject to its acceptance or rejection by 
the court is not entitled to notice that it has been 


rejected.®® 
[§ 1881] 


the answer.’ 


referee’s application. Misiaszek v. 
pore tes 211 App. Div. 417, 207 NYS 

als 

[b] Person without territorial ju- 
risdiction of the federal court can- 
not be served with a subpcena in a 
suit to set aside a foreclosure .de- 
cree and sale thereunder. Pacific 

eon ve sMissourl Paes R5Co., +s 
Fed. 772, 1 McCrary 647 (assigning 
as a reason that such suit is not so 
far a mere continuation of the origi- 
nal foreclosure suit as to authorize 
Such service). See also Eauity §§ 


358 et seq, 364 et seq. 
68. Kirby v. McCook County Cir. 
CELLOS D385 C4 Le NW 140 


(grantee of purchaser). 

“The proceeding to vacate and set 
aside the sale is a proceeding be- 
tween the parties to the action, and 
third persons, who were not parties 
to the action, have no legal right to 
notice. Hither as purchasers .or re- 
demptioners, such third persons ac- 
quire their title from and under the 
defendant to the action, through the 
foreclosure proceedings of the plain- 
tiff and any defect in the proceedings 
that affects them equally concludes 
them. Notice to such third persons 
is not necessary to confer jurisdic- 
tion upon the court, and its order 
made without such notice would be 
valid.” Kirby v. McCook County 
Cty supra. 

State v. Campbell, 5 S. D. 636, 
60 NW 32. See also supra § 1834. 

Generally see Evidence 22 C. 
od; pal 


Sale under power see supra §§ 
1495-1497 in 41 C. J. 

71. D. C.—Eastern Trust, etc., Co. 
v. American Ice Co., 14 App. 304. 

Mada.—Forest Lake Cemetery 
Baker, 113 Md. 529, 77 A 853. 

Mich.—Walsh vy. Colby, 153 Mich. 
602, 117 NW 207, 126 AmSR 546. 

Okl.—Oklahoma Farm Mortg. Co. 
v. Hatcher, 106 Okl, 262, 234 P 203. 

Porto Rico.—Benvenutti v. Vaz- 
quez, 28 Porto Rico 90. 

Presumption of regularity gener- 
ally see Evidence §§ 68-71. 


v. 


72. Meux v. Trezevant, 132 Cal. 
487, 64 P 848, 849. 

73. Ind.—Vail v. McKernan, 21 
Ind. 421; Maynes v. Moore, 16 Ind. 
116. 

Md.—Forest Lake Cemetery v. 


Baker, 113 Md. 529, 77 A 853. 


Mich.—Markoff v. Tournier, 229 
Mich. 571, 201 NW 888. 

Mo.—Hewitt v. Price, 204 Mo. 31, 
102 SW 647, 120 AmSR 681. 

N. Y.—McCotter v. Jay, 30 N. Y. 
SOFbEUge Se oLUst “Co. veDaniel, i164 
App. Div. 884, 148 NYS 669. 

N. C.—Owens v. Hornthal, 156 N. 


Crd, 72° SE 5. 


[a] Burden not sustained.—Mc- 
@orter ave Waya oo!  Nigyans0ce "US. 
Trust Co. v. Daniel, 164 App. Div: 


884, 148 NYS 669. 

Burden of proof generally see Evi- 
dence §§ 14, 17. 

74, Misiaszek v. Roberts, 211 App. 
Div. 417, 420, 207 NYS 621. 

“Zajac’s story lacks the sanction 
of an oath. Even though he had 
told. that story in the form of an 
affidavit, the case would have pre- 
sented. a question of fact so serious 


(4) Presumptions and Evidence.’° 
foreclosure sale is supported by presumptions of 
regularity ;‘1 nor can injury be presumed from mere 
Thee regularities. 72 The burden of proof is on the party 
impeaching its validity to establish his case’* by 
competent evidence,‘* nor is the burden sustained 
by exceptions, sworn to by him and not denied in 
The burden shifts where a defect or 
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One who 


‘ 


[§§ 1880-1881 


irregularity justifying a resale appears on the face 
of the proceedings.7® 
the setting aside of a sale where the purchase is 


Less evidence is required for 


made by the mortgagee than where it 1s made by 


A 


in its outcome to an officer of this 
court as to render cross-examina- 
tion essential. .There ought, there- 
fore, to have been a hearing on com- 
mon-law proof before the court or a 


referee.” Misiaszek v. Roberts, su- 
pra. 
75. Rodberts v. Loyola Perpetual. 


Bldg. Assoc., 
76. Meriwether 


74 Md. 1, 21 A 684 


v. Craig, 118 Ind. 
301, 20 NE 769; Kelly v. Hurt, 61 
Mo. 463. 


77. Campbell v. Gardner, 11 N. J. 
Hq. 423, 69 AmD 6598; Dickey v. 
Goertner, 146 NYS 264; Tripp v. 
Cook, 26 Wend. (N. Y.) 143. 

[a] Reason for rule.—“Where the 
buyer is the holder of the mortgage 
he must surely be content if his debt 
is paid. He has commonly an entire 
control over the proceedings and sale, 
and has no right to use it for any 
purpose of advantage beyond secur- 
ing himself. Nor does the holder 
stand upon the same fvoting of pub- 
lic policy with other buyers: He 
seldom purchases for investment or 
use. He bids to secure himself, and 
when he buys in, he takes the prop- 
erty in payment of so much debt. 
But when other purchasers come in, 
or even second purchasers from the 
purchasing mortgagee, it would be 
the obvious duty of equity to con- 
ciliate as far as possible, all these 
considerations, and to disturb the 
titles of fair purchasers as little as 
can be made consistent with due 
regard to the strong equities of a de- 
ceived or misled party.” Tripp’ iv. 
Cook, 26 Wend. (N. Y.) 1438, 158. 

73. Owens: v.. Hornthal, 156 Nu sc: 
19, 22, 72 SE 5 (purchaser son of 
mortgagee). 

“There are cases which support 
such presumption fof fraud] when 
a deed for his property is made by 
one in failing circumstances to a 
near relative. Lee v. Pearce, 68 N. 
C. 76; Smith v. Moore, 149 N. C. 185, 
62 SE 892. But no such presump- 
tion arises because of the sole fact 
that a son of full age buys under a 
mortgage sale made by his father, 
the mortgagee.” Owens v. Hornthal, 
supra. 

79. 

80. 


See Evidence §§ 89-156. 
See Evidence §§ 1779-1797. 

81. See cases infra this note. 

{a] Fraud.—(1) In an action to 
set aside a mortgage foreclosure sale 
on the ground that the purchaser 
purchased for the mortgagees, the 
evidence was held to present a ques- 
tion for the jury as to whether the 


sale was fraudulent. Owens _ v. 
Hornthal, 156 N. LOM ater tS Boe 
(2) Evidence held insufficient to 


show fraud. Williams v. Jones, 162 
Ark. 94, 257 SW 748; Commerce Trust 
Co. v. Goumas, 108 Kan. 518, 196 P 
437; Markoff v. Tournier, 229 Mich. 
571, 201 NW 888; Sidwell v. Kaster, 
289 Mo. 174, 2382 SW 1005; In re 
Creech, 112 S. C. 205, 99. SH 828. 


[b] Misconduct. — Evidence held 
sufficient to show. Herman vy. Mon- 
dawmin Bldg., etc., Co., 145 Md. 480, 
125 A 814 (interference with bid- 
ding). 

[c] Unfair appraisement. — Evi- 
dence held insufficient to show. 


Fink v. Murdock, 98 Nebr. 1, 151 NW 


a stranger,’? but no presumption of fraud arises out 
of a family relationship existing between the pur- 
chaser and the mortgagee.”® 
sufficiency®® of the evidence with reference to the 
issues raised in an application to set aside a fore- 
closure sale are governed by the rules of evidence 
generally applicable in the trial of similar issues.®+ 
Where the action is brought long after confirmation, 


The admissibility”? and 


Caml 

[d] Improper sale en masse.— 
Evidence held sufficient to show di- 
visibility of the land. Roberts v. 
Goodin, 288 Ill. 561, 123 NE 559. 

{e] Failure to give notice.—(1) 
Evidence sufficient to show that the 
mortgagors were not served with 
summons. Crawley v. Neal, 152 Ark. 
232, 238 SW 1054. (2) Proof of the 
due publication of notice may be 
made by the affidavit of any person 
having knowledge of the fact. 
Miller v. Lefever, 10 Nebr. 77, 4 NW, 


Failure to pay deposit.—Evi- 
held sufficient to show. Wil- 
v. Jones, 162 Ark. 94, 257 SW 
748. i 
Inadequacy of price. — (1) 
full notice of foreclosure sale, 
and an open sale, fairly conducted, 
with such competition as can be at- 
tracted by full and sufficient notice,’ 
the highest bid which is made is a 
fair criterion of the value of the 
property at the time. London Nitro 
Phosphate Syndicate v. Johnson, 100 
Va. 774, 42 SE 995 (the court saying 
“After-stated opinions, affidavits of 
under value, ete., are regarded with 
but little favor, and estimated as of 
little weight, in the presence of the 
fact established by the auction and 


its’ -resulits”™): (2) Inadequacy of 
price at a sale under a mortgage 
made by one tenant in entirety 


should not be considered without 
evidence of rental value, ages, and 
condition of health of the husband 
and the wife and other pertinent 
matters. Misiaszek v. Roberts, 211 
App. Div. 417, 207 NYS 621. (3) Evi- 
dence held sufficient to show inade- 
quacy of price. Security Trust, etc., 
Co. v. Gallagher, 25 Del. 548, 84 A 
806; Herman v. Mondawmin Bldg., 
ete., Co., 145 Md. 480, 125 A 814 (in 
connection with interference with 
bidding); Montclair Bldg., etc., As- 
soc: 'v. Marmer; (CN. J. 4Cho) £67 Agss2 
(in connection with mistake); Dun- 
can v. Eck, 65. Okl: 250, 166. P 1240 
(4) Evidence held insufficient to show 
inadequacy of price. Harding v. 
Dam, 36 Cal. A. 748, 173 P 604; Par- 
sons v. Little, 28 App. (D. C.) 218; 
Jones v. Deposit, etc., Bank, 180 Ky. 
895, 202 SW 907; Shirk v. Oak St. 
Permanent Bldg., ete., Assoc, 137 
Md. 314, 112 A 808; Evans Marble 
Co. v. Abrams, 131 Md. 204, 101 A 
964; Hunter v. Highland Land Co; 
123 Md. 644, 91 A 9697; Shaw? vz 
Smith, 107 Ma. 523, 69 A 116; Sid- 
well v. Kaster, 289 ‘Mo. 174, 232 SW 
1005; Murray v. D’Orsi, 98 N. J. Bias 
548, niga A’ 122; Farmers’ L. & T. Coz 
Vv. Bankers’, etc., TelecCos PISKNe Be 
15, 23 NE 173 {dism app 53 Hun 636, 
6 NYS 643]; State Realty, etc., Co. 
v. Villaume, 121 App. Div. 793, 106 
NYS 698; Cortland Sav. Bank v. 
Lighthall, 53 Misc. 423, 104 NYS 
1022; Oklahoma Farm Morte. COmevs 
Hatcher, 106 OkKl, 2:62, 2346 P 72035 
Brice v. Minshull, (Wash. ) 241 Pp 


667. 

{h] Mistake.—Evidence held suf- 
ficient to show. Campbell v. Gard- 
ner, 11 N. J. Eq. 423, 69 AmD 598. 

[il Unmarketability of title— 


(1) Declarations made by a pur- 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1881-1882] 


the facts justifying the setting aside of the sale 
must be established to a high degree of certainty.®? 


Affidavits and counter-affidavits. 


to set aside a foreclosure sale may generally be 
heard and determined on affidavits and counter- 
affidavits,S* except where the local practice requires 
the submission of issues of fact to a jury.84 

[§ 1882] (5) Relief Granted.*> <A foreclosure sale 
will not be vacated where the rights alleged to be 
injured by it can be fully satisfied or protected by 
a new arrangement of the parties, concurred in by 
all concerned,*® as by crediting the mortgagor with 
the value of the property on the mortgage debt,87 
or by granting to him an order on the mortgagee 
for restitution of the proceeds of the sale,’* or by 
an order simply giving the mortgagor a right to re- 
deem within a limited time and on proper terms.®? 
In the absence of agreement, the court cannot com- 
pel a purchaser to take the land and to pay a price 
therefor which it decrees to be a fair price,®° but 


chaser at the foreclosure sale are not 
admissible for the purpose of im- 
peaching title. McCall v. Irion, 41 
La. Ann. 1126, 6 S 845. (2) Evidence 
held insufficient to prove unmarket- 
ability of title. Gottschalk Co. v. 
Samuelson, 128 Md. 541, 97 A 10038. 

[j] Payment of mortgage debt.— 
(1) The method of payment on a 
secured note, whether 
land, is irrelevant in the suit to set 
aside a sale of the property under the 
mortgage, the material fact being 
the payment and not how it was 
made. Hanson v. Neal, 215 Mo. 256, 
114 SW 1073. (2) Evidence held suf- 
ficient to show payment of mort- 
gage debt. Poe v. Bright, 172 N. C. 
838, 90 SE 4; Johnson y. Casserly, 37 
N. D. 33, 163 NW 539. 

[k] Accounting for rents and 
profits.—In a suit to set aside a 
mortgage foreclosure sale for fraud 
and for an accounting for rents and 
profits, deeds for timber sold from 
the land by the purchaser are ad- 
missible. Owens v. Hornthal, 156 
ING Go Set 2, sero. 

82. Mitchell v. Mason, 75 Fla. 679, 
686, 79 S 163. 

“The interest of the movant, the 
circumstances constituting the al- 
leged irregularity, the grossly inade- 
quate price for which the property 
sold and the existence of persons who 
were ready, willing and able to 
purchase at a higher price who 
were not present at the sale because 
of the irregularity alleged and who 
would have been present and entered 
bona fide bids had it not been for 
such irregularities should be clearly 
established to a high degree of cer- 


tainty.” Mitchell v. Mason, supra. 
83. Savery v. Sypher, 6 Wall. (U. 
Spent ioe lr edansiac, a ranci sis. 


Church, Clarke (N. Y.) 475. ; 

84. Hansbro v. Blum, 3 Tex. Civ. 
A. 108, 22 SW 270. 

85. Sale under power see supra 
§ 1498 in 41 C. J. 

se. U. S.—Kropholler v. St. Paul, 


Steer. C©O.,-2e Neds 302, yl MeCrary, 
ASI 
Ark.—Gleason v. Boone, 123 Ark. 


523, 185 SW 10938. 

Cal.—Morrison v. Bowman, 29 Cal. 
337. 

Ky.—Rennick v. Rumsey, 4 Bibb 2. 

Mich.—De Mey v. Defer, 103 Mich. 
239, 61 NW 524. 

Mo.—Hewitt v. Price, 204 Mo. 31, 
102 SW 647, 120 AmSR 681. 

Va.—Rohrer v. Strickland, 116 Va. 
755, 82 SE 711. 

87. Rohrer v. Strickland, supra. 

[a] Proceeds of resale-—Where 
land valued at eighteen hundred dol- 
lars was sold at foreclosure saie un- 
der circumstances of unfairness to 
the mortgagee for six hundred and 
fifty dollars and by him resold to a 


[42 C. J.—16] 


in cash or in 
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An appheation 


occupied before 


bona fide purchaser for two thousand 
dollars, payable in monthly install- 
ments of twenty dollars, the mort- 
gagor who petitioned to have the 
sale set aside or the amount for 
which the land resold credited on the 
mortgage debt was entitled to have 
his prayer for alternative relief 
granted, notwithstanding the land 
was vow in the hands of a bona fide 
purchaser for value, but only to the 
extent of eighteen hundred dollars, it 
appearing that all of the monthly 
installments would probably not be 
paid. Rohrer v. Strickland, 116 Va. 
TDD) Sia) ED) LL, 


88. Gleason v. Boone, 123 Ark. 
523, 185 SW 1093. 
[a] Retrial under statute. — A 


mortgagor, constructively summoned 
and entitled under the statute to a 
retrial within the statutory period 
and on terms prescribed by the stat- 
ute, is not entitled to a vacation of 
the foreclosure decree and a setting 
aside of the sale pending the retrial, 
but, if successful, can only claim, in 
the absence of a right to redeem, a 
right to the proceeds of the sale by 
the mortgagee. Gleason v. Boone, 123 
Ark. 523, 185 SW 1093. 


89. Rennick v. Rumsey, 4 Bibb 
(Ky.) 2; O'Connor vy. Keenan, 132 
Mich, 646, 94 NW 186. 

90. Hewitt v. Price, 204 Mo. 31, 


46, 102 SW 647, 120 AmSR 681. 

“The purchase of land in cases of 
this character must be entirely vol- 
untary, and if the purchase and sale 
is valid the party purchasing is en- 
titled to hold the land; if it is in- 
valid by reason of any informality in 
conducting the sale or by any fraud 
perpetrated by the purchaser, then it 
ought to be set aside, but we are un- 
willing to say that a party holding a 
deed of trust can be by a decree of a 
court of eauity compelled to pay any 
fixed sum for the land upon which 
the deed of trust is given.’ Hewitt 
vy. Price, supra. 

91. Moore y. Titman, 33 Ill. 358; 
Carr v. Watkins, 9. SW 218, 10 KyL 
342; Stephenson v. Kilpatrick, 166 
Mo. 262, 65 SW 773. 

g2. Norton v. Walton, 288 Fed. 
BE 
[a] Suit by stranger.—Where suit 
is brought by one not a party to the 
foreclosure proceedings under a 
statute authorizing such suit ‘‘to 
regulate the effect of such seizure in 
what relates to him,” to recover an 
undivided half interest of land sold 
under foreclosure sale to another, the 
setting aside of the sale will affect 
plaintiff’s undivided half only. Nor- 
ton v. Walton, 288 Fed. 359, 361. 

93. U. S—HFort vy. Roush, 104 U. S. 
142, 26 L. ed. 664. 

Ill.—Hutson v. Wood, 263 Ill. 376, 
105 NE 348, AnnCasl1915C 587. 
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it must set aside the sale absolutely,®! restricting 
the order to a part of the land only, where the 
statute so requires,” at the same time making such 
orders as will place the parties in the position they 


the sale,°* charging a mortgagee, 


who has taken possession of the property prema- 
turely, with the rents and profits,®* but not relieving 
the mortgagor from liability for the mortgage debt 
where the validity of the debt is not affected by 
the circumstances justifying a vacation of the sale.®* 
The court has a wide discretion as to the terms on 
which it will set aside a foreclosure sale,°® and may 
require the moving party to pay costs and expenses 
of the application for vacation as of the sale,°’ or 
to indemnily the parties interested from all loss and 
damages which may result to them in the event that 
the property on resale does not produce enough to 
pay the amount bid at the sale with interest and 
costs,°* or to furnish security for the advanced bids 
which he has promised to produce at the resale.®® 


poe Tee v. Wilson, 9 Ky. Op. 
o7Md:—Heuisler vy. Nickum, 38 Md. 
Mo.—Dunean v. Home Co-Op. Co., 
221 Mo. 315, 120 SW 733; Hanson v. 
Neal, 215 Mo. 256, 114 SW 1073. 


Nebr.—State Bank vy. Green, 10 
Nebr. 130, 4 NW 942. 
S. C.—Greenwood Loan, etc., As- 


Soc. v. Williams, 71 8S. C. 421, 51 SE 
eae Zylstca, weNelth, 2200. Cy weds 

Tex.—Evans v. Borchard, 8 Tex. 
Civ. A. 276, 18 SW 258. 

[a] Restoration to purchaser.— 
“Although it is unquestionable ... 
that the trustee only sells, and the 
purchaser only buys the interest of 
the mortgagor, or the parties to -the 
cause, as’ the case may be; yet, 
whilst the sale is ‘in fieri,’ and the 
funds are in the hands of the trustee, 
subject to the control of the Court, 
it is competent for the Court, upon 
any just cause being shown, affect- 
ing the title of the purchaser, to va- 
cate the sale, and restore to the pur- 
chaser the money paid and the se- 
curities given for the deferred pay- 


ments.” Heuisler v. Nickum, 38 Md. 
PO ORME 
94. De Yamopert v. Manley, 127 


Ark. 158, 191 SW 905. 

95. Duncan v. Home Co-Op. Co., 
2212 Mo. 3815, 120° SW. 733. 

96. Vingut v. Ketcham, 102 App. 
Div. 403, 92 NYS 605; Heuisler v. 
Nickum, 38 Md. 270; Adams v. Has- 
kell, 10 Wis. 123. 

97. U. S.—Chase vy. 92 
Fed. 780, 34 CCA 668. 

N. J.—Miller v. Kendrick, (Ch.) 15 
A 259. 

N. Y.—Kennedy v. Bridgman, 27 
Misc. 585, 58 NYS 253; Stephens v. 
Humphreys, 19 NYS 25 [aff 133 IN; Y. 
649 mem, 31 NE 625 mem]; Lentz v. 
varie: 2 AbbPr (294, 7 13 GHlowkr 


Oh.—Fallis v. Loughhead, 9 Oh. 
Dec. (Reprint) 128, 1% CincLBul 56. 

Wis.—Kremer vy. Thwaits, 105 Wis. 
534, 81 NW 654; Veit v. Meyer, 105 
Wis. 530, 81 NW (6533) Hubbard i. 
Taylor, 49 Wis. 68, 4 NW _ 1066; 
Adams v. Haskell, 10 Wis. 1238. 

98. Omaha First Nat. Bank v. 
Hunt, 101 Nebr. 743, 165 NW 139; 
Avon-by-the-Sea Land, ete, Co. v. 
Binns 30 gs Nae oe de OU Sam alarm OOO 
Martin Realty Co. v. Bay View 
Heights Land Co., 107 Misc. 140, 177 
NYS 158 [mod on other grounds De 
Normandie v. Bay View Heights Land 


Driver, 


Co., 179 NYS 917 mem]. 

99. Strong v. Smith, 68 N. J. Hq. 
650, 58 A 301, 64 A 1135; German- 
American Bank v. Russell, 39 App. 


Div. 646, 57 NYS 171; Veit v. Meyer, 
105 Wis. 530, 533, 81 NW 658. 
“We suggest, also, the propriety of 
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Damages for deprivation of possession. In some 
jurisdictions, the mortgagor is entitled to recover 
damages from the mortgagee to compensate him for 
his deprivation of the possession of property through 
void foreclosure proceedings, and, under such stat- 
ute, a court may require proper security from the 
mortgagee to answer such damages in advance of the 
determination of the suit to annul the foreclosure 
proceedings.” 

Protection of intervening purchasers or mort- 
gagees. The court should make such orders also as 
may be necessary to protect intervening purchasers 
or mortgagees and insure the application of the 
proceeds to their claims so far as may be just.® 

Costs.t| Where the setting aside of the foreclosure 
sale is due to some fault of the mortgagee, the costs 
of the resale must be deducted from his share of the 
proceeds of the resale and not from the surplus be- 
longing to the mortgagor.® But where the setting 
aside of the sale is not chargeable in any way to 
his conduct, the costs are not his to pay.® 

[§ 1883] (6) Appeal. An appeal, as a general 
rule, lies from an order to set aside a foreclosure 
sale,” or from an order refusing to set it aside,® 
and is subject to the rules of law and practice in 
appeals generally,® as, for example, that the appel- 
late court will consider objections not raised below 
if they were not intentionally omitted and the par- 
ties have acted in good faith.1° Formal methods of 
procedure in the foreclosure and sale not affecting 
the jurisdiction of the court,4! or mere irregulari- 
ties, based upon a rule of practice and not upon 
requiring the defendants to make 
some binding offer that in case of 
sale the amount of the judgment debt 
will be bid. Being in court asking 
favors, it would be no more than 
proper to require them either to 
make deposit or give satisfactory se- 


curity that the offers made will be 
carried out at the resale.” Veit v. 


which also 


ing | 
merits, 
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illegally foreclosed two 
prior mortgages, the opinion discuss- 
and making a decision on. the 
but at the close apparently 
placing the decision on the ground 
that the order of the court below 
was not appealable). v. 

Appeal’ from order confirming or 


[§§ 1882-1884 


any positive statute,!? or matters resting in the dis- 
cretion of the court below,'’ unless the record clearly 
shows an abuse of the diseretion,'* are, however, not 
reviewable. 

[§ 1884] f. Resale.15 After a foreclosure sale has 
been set aside, a resale becomes necessary ;'® and it 
will not be refused because there-is another suit 
pending between the same parties, no sufficient rea- 
son appearing why the relief sought by the mort- 
gagor was not asked for by him in the pending 
suit.17 But a resale is not necessary merely because 
of the joinder of a new party defendant after decree 
and sale, unless the new defendant insists on it.*® 

Authority of officer. The officer who conducted 


- and completed the sale ordinarily has no authority 


to make a resale except under the direction or sane- 
tion of the court.'® In some jurisdictions, statu- 
tory authority is given to the officer to resell under 
circumstances provided for in the statute.?° 

Conditions precedent. A promise by the party 
procuring the resale to advance the bid, or to pro- 
cure a responsible bidder to do so,?4 or a promise 
by a stranger to the proceedings, who files a bond 
obligating himself to pay a certain price at resale, 
thereby making himself a party to the proceedings,” 
will be enforced. 

Notice or advertisement. -Where the original 
terms of sale did not specify the time and place for 
a possible resale,?* a new notice or advertisement 
must be given,?4 and with the same formalities as 
for an original sale,?> but it need not contain a state- 
ment that the property would be sold in pareels.”° 
WestWkly 331 (authority of regis- 
trar). 

20. See Lawrence v. Beck, 185 N. 


C. 196, 116 SE 424 (ordering of re- 
sale on making of advanced bid). 


Meyer, supra. 
Allegation of offer to advance bid 
see supra § 1879. 


1. Polanco v. Goffinet, 29 Porto 
Rico 111. $ 

2. Polanco vy. Goffinet, 27 Porto 
Rico 358. 


3. Alabama, etc., Mfg. Co. v. Rob- 
inson, 72 Fed: 708, 19 CCA .152 [aff 
67 Fed. 189]; Gould v. Gager, 18 
AbbPr 32, 24 HowPr (N. Y.) 440; 
Veit v. Meyer, 105 Wis. 530, 81 NW 
653. See Taylor v. Sharp, 8 Man. 163 
(holding that, in the absence of 
some of the parties interested, the 
sale fraudulently executed could not 
be formally set aside, but, as to the 
parties before the court, the sale 
and all subsedauent proceedings would 
be considered as nullities). 

[a] Mortgage by purchaser. — 
Where the purchaser at the mortgage 
sale later mortgages the premises, an 
order for resale should require an 
undertaking to save such purchaser 
harmless from any liability on the 
mortgage. Veit v. Meyer, 105 Wis. 
530, 81 NW 653. 

4 See generally Costs 15 Cc. J. 
Diy 
5. Raynor v. Selmes, 52 N. Y. 579 
(failure of mortgagee to give notice 
to the mortgagor). 

Discretion as to costs see supra 
text and note 97. 

6. Rosenfeld v. Wunsch, 45 R. I. 
48,119 A 658 (mistake of mortgagor). 

7. Depew v. Dewey, 2 Thomps. & 
C. 515, 46 HowPr 441 [app dism 56 
N. Y. 657 mem]; Mortimer y. Nash, 
17 AbbPr (N. Y.) 229 note. See Mc- 
Reynolds v. Munns, 2 Keyes (N. Y.) 
214 (affirming an order setting aside 
a sale and vacating a judgment of 
foreclosure under a junior mortgage 


setting aside execution or judicial 
sales in general see Appeal and Er- 
§§ 368-372. 

8. Woodward v. Bullock, 27 N. J. 
Eq. 507. 

9. See Appeal and Error. 

10. Woodward v. Bullock, 27 N. J. 
Eq. 507 (false information given by 
sheriff and purchaser to other bid- 
ders with reference to legacies 
chargeable on the land), 

11. Commonwealth L. Ins. Co. v. 
Bowman, 90 N. Y. 654. 

12. Moore v. Shaw, 77 N. Y. 512 
(necessity of an order of confirma- 
tion or separate application for a 
personal judgment where the judg- 
ment of foreclosure already provides 
for a deficiency judgment). 

13. Farmers’ L. & T. Co. v. Bank- 
ers:,, ete. el. JCOou9 LL ON Yo, aon ce 
NE 173; Goodell v. Harrington, 76 N. 
Y. 547; Crane v. Stiger, 58 N. Y. 625; 
Buffalo Sav. Bank v. Newton, 23 N. 
YY. 21605 White, v:; Coulter: 71) Pun 
357, 3 Thomps. & C. 608 [mod on 
other grounds 59 N. Y. 629]; Wollung 
v. Aiken, 2 Silv.’ Sup. 493, 6 NYS 
331; Judson v. O’Connell, 14 NYS 
92; Young v. Bloomer, 22 HowPr (N. 
Y.) 383; Hazelton vy. Wakeman, 3 
ow, Ras (INGe Ys esol. 

14. Rosenfeld v. Wunsch, 45 R. I. 
48, 119 A 658. 

15. Generally see Judicial 
§§ 204-229. 

Sale under power see supra §§ 1499, 
DO Oita C.J, 

16. Sword v. Ratliff, 181 Ky. 342, 
205 SW 323. 

17. Sword v. Ratliff, supra. ; 

18. Glidden v. Andrews, 6 Ala. 
190; Dickerson v. Corning, 122 Mich. 
6381, 81 NW 575. 

19. Re Duty of Registrar in Mort- 
gage Proceedings, (Sask.) [1917] 1 


Sales 


21. Max Meadows Land, etc., Co. 
e McGavock, 96 Va. 131, 30 SE 

0. 

22. Hoefflin v. Kentucky Title Sav. 


Bank, etc., Co., 153 Ky. 495, 155 SW 


1159. 
23. In re Phillip, 220 N. Y. 644, 
115 NE 709. 


24. Arvelo v. Banco, 25 Porto 
Rico 677 (period of time between no- 
tice and sale). 

25. Wilson v. Thorne, 13 SW 365, 
IL Kyi, $45. In “re Hall. 21) ia. Awa 
692; In re Phillip, 220 N. Y. 644, 115 
NE 709; Barr v. Benzinger, 27 App. 
Div. 590, 50 NYS 499; Shepard v. 
Whaley, 13 NYS 532, 19 NYCivProc 
381; Long v. Lyons, 54 HowPr (N. 
Y.) 129; Bicknell v. Byrnes, 23 How 
ProcNne y.n486. 

Notice of sale generally see supra 
§ 1813 et seq. 

26. Hoffman v. Burke, 21 Hun (N. 
YY.) b80, 58. 

“The notice of sale properly fol- 
lowed the terms of the decree. It 
was correct and ordinary practice to 
take the description therefrom. The 
form of the advertisement was not 
notice that the property would be 
sold in bulk. It was simply notice, 
as reduired by law, that the premises 
described in the judgment would be 
sold. But how, whether in block or 
in parcels, was left for further in- 
quiry. Such would be the natural 
conclusion of any person attracted by 
the advertisement. He would not ex- 
pect to find particulars in the formal 
notice of sale. He would no more 
look there for information as to the 
order or manner, than as to the 
terms of sale. He would know that 
all such details depended either upon 
the special direction of the court, or 
upon the sound judgment of the 
sheriff or referee (Rule 66), and he 
would pursue his inquiries accord- 
ingly.” Hoffman vy. Burke, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-§§ 1884-1886] 
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Manner and terms of resale. The resale must be 
at public auction,?” on the same terms as the first 
sale, in the absence of special reasons for varying 
the terms,”* and, by the terms of the statute, subject 
to the same rights of redemption as are other fore- 
closure sales.*® As in the case of the original sale,?° 
a resale may be stayed to give the mortgagor oppor- 
tunity to secure an advanced bid for the property.*4 

Rights and liabilities of first purchaser. If the 
resale is due to the default of the purchaser at the 
first sale, the resale must be on substantially the 
same terms as the first sale in order to establish his 
liability for any deficiency.*? When the first pur- 
chaser is without fault, upon a resale he should be 
fully indemnified for all costs and expenditures 
incurred by reason of the first sale,** and, if the 
purchase money which he paid over to the referee 
has become dissipated, he is entitled to reimburse- 
ment from the proceeds of the resale.24 Where the 
purchaser at the first sale goes into possession and 
is rightfully in possession during the period between 
the sale and resale, he is not liable for any deprecia- 
tion or loss not due to his own negligence.*® 

Setting aside resale. The resale may in turn be 
vacated and set aside by the court if good and suffi- 
cient reasons appear therefor,®® on the same terms 
as to the guarantee of a bid over the bid of re- 
sale,** and as to the indemnification of the purchaser 
as on the setting aside of the first sale.2® Where 
the resale is fairly made and there is no irregularity, 


27. Ely v. Matthews, 128 App. Div. | 63. 
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it is within the discretion of the court to refuse to 
set it aside on the ground merely that it sold at a 
smaller price at the resale.2® But a resale at an 
under price to the mortgagee will be set aside where 
the purchaser at the first sale bona fide intended to 
complete his purchase but was misled into not doing 
so.4° The statute providing for sale in separate par- 
cels has been held to be inapplicable to a resale,** 
but the resale as well as the sale is subject to the 
directions with respect thereto contained in the judg- 
ment of foreclosure.*” 

Resale under power in mortgage. Although a sale 
in a foreclosure suit has been set aside and a resale 
ordered, the mortgagee may, after dismissing the 
foreclosure proceeding, foreclose the mortgage under 
a power of sale therein,** and this right passes to his 
assignee.** 

[§ 1885] 11. Rights and Liabilities of Purchaser*® 
—a.In General. The rights and liabilities of a fore- 
closure purchaser are, in, general, the rights and 
liabilities that attach to the ownership of land se- 
cured by purchase.t® He becomes the owner of the 
land formerly owned by the mortgagor,*? taking the 
mortgagor’s title therein,4® subject to all equities 
and encumbrances to which it is subject when the 
sale is made.*#® As owner of the land, either be- 
fore®® or after®! the expiration of the redemption 
period, he may convey his interest to another. 

[§ 1886] b. Persons Entitled under Sale. If the 
purchaser at a foreclosure sale occupied a fiduciary. 


plete his bid after he had discovered 


513, 112 NYS 788. 

{a] Reinstatement of bid.—Where 
the court released the purchaser at 
a foreclosure sale, on account of de- 
fects in title and procedure, it could 
not, after values had advanced, rein- 
state the purchaser’s bid, to the dis- 
advantage of junior mortgagees, 
since that would constitute a private 
resale, contrary to the statute and 
court rules. Ely v. Matthews, 128 
App. Div. 513, 112 NYS 788. 

28. Riggs v. Pursell, 74 N. Y. 370. 

29. Bruschke v. Wright, 166 Ill. 
183, 46 NE 8138, 57 AmSR 125. 

30. See supra § 1802. 


31. Carting v. Menser, 10 N. J. L. 
je 2h. 
62. Riggs v. Pursell, 74 N. Y. 370; 


Ray v. Adams, 44 App. Div. 173, 60 
NYS 663. 

23. Bruschke v. Wright, 166 Ill. 
183, 46 NE 813, 57 AmSR 125; Pol- 
hemus v. Princilla, (N. J. Ch.) 61 A 
263; Dunean vy. Dodd, 2 Paige (N. Y.) 
S93 
Reason for rule.—‘“The plain- 
tiffs in error come into a court of 
equity and invoke the aid of that 
court to set aside a master’s Sale, 
which, as they claim, has realized to 
them less than they are entitled to 
receive; and, before they can secure 
such aid, they must offer to do what 
is equitable in the premises. To re- 
fuse to refund the amount paid at the 
sale, which was used for the purpose 
of discharging a mortgage upon their 
property and relieving it from the 
lien of such mortgage, or to make 
any provision in the decree of sale 
for the payment of the amount so 
advanced by the purchaser out of the 
proceeds of said sale, would be in- 
equitable.” Bruschke v. Wright, 166 
Tl]. 183, 194, 46 NE 813, 57 AmSR 


125. 

84 Builders’ Mortg. Co. v. Ber- 
kowitz, 67 Misc. 595, 123 NYS 355 
{aff 142 App. Div. 57, 126 NYS 464 
(aff 201 N. Y. 596 mem, 95 NE 1124 
mem)] (purchase money embezzled 
by the referee). an 

35. Cea v. Villaneuva, 18 Philip- 
pine 538 (loss by fire). 

36. U. S.—Terbell v. Lee, 40 Fed. 
40 


Mich.—Isbell v. Kenyon, 33 Mich. 


Nebr.—State Bank v, 11 
Nebr. 303, 9 NW 36. 

N. Y.—Lincoln Trust Co. v. Fullay- 
tar, 193 Apps Div.) 530, 190) INVS" 630 
[app dism 232 N. Y. 600 mem, 134 
NE 588 mem]. 

N. C.—Lawreuce v. Beck, 185 N, C. 
196, 116 SE 424. 

[a] Resale after rejection of first 
bidder’s check.—Where the owner of 
two adjoining tracts of land procured 
a bidder for the wider tract at fore- 
closure sale, whose bid was accepted 
but later rejected because of an ob- 
jection to his certified check, not- 
withstanding his request for time to 
procure cash, and the property was 
thereafter struck off to a new bidder 
at a resale so the owner lost his 
equity in the premises which had 
considerable value to him in view of 
his ownership of the adjoining nar- 
row tract, the: resale will be set aside 
and a new Sale ordered on condition 
that bond be given to make a bid ex- 
ceeding that made by the original 
bidder. Lincoln Trust Co. v. Fullay- 
tar, 198 App. Div. 530, 190 NYS 630 
[app dism 232 N. Y. 600 mem, 134 NE 
588 mem]. 

[b] Clerk’s failure to perform 
duty.—A resale will not be set aside 
merely on the ground that the clerk 
has failed to perform a merely minis- 
terial duty, as ordering a deed to be 
executed to the purchaser. Lawrence 
v. Beck, 185 N.-C. 196, 116 SE 424. 

&7. Lincoln Trust ‘Co. v. Fullaytar, 
198 App. Div. 530, 190 NYS 630 [app 
dism 134 N. Y. 600 mem, 134 NE 588 
mem]; Iron, etc., Dollar Sav. Bank 
v. Wigman, 264 Pa. 146, 107 A 661. 
See also supra § 1841. 

33. Iron,* ete, Dollar Sav. Bank 
v. Wigman, supra. See also supra 
§ 1841. 

39. 14 NYS 
92. 

[a] Reinstatement of first pur- 
chaser.—Where the first purchaser 
refused to complete his purchase be- 
cause of an after-discovered mort- 
gage on the premises and the prop- 
erty is resold for less than it brought 
at the first Sale, it is discretionary 
with the court to refuse to,set aside 
the resale for the purpose of per- 
mitting the first purchaser to com- 


Green, 


Judson y. O’Connell, 


that he was mistaken as to the sup- 
posed mortgage on the premises, the 


resale being fairly and regularly 
made and subject to no objections 
except the depreciation in the pur- 


chase price. Judson vy. O’Connell, 14 
NYS 92 


40. Mott v. Walkley, 3 Edw. (N. 


-Y.) 590. 


41. Chandler v. Young, (Tex. Civ. 
A.) 216 SW 484 (holding the statute 
inapplicable to the resale of a large 
tract of land after exempting there- 
from defendant’s homestead). 

42. See State Realty, ete. Co. v. 
Villaume, 121 App. Div. 793, 106 NYS 
698 (a sale in parcels, following the 
directions of the judgment of fore- 
closure, was not subject to an objec- 
tion of irregularity, as a _ resale 
would have to be made in the same 
way). 

43. Stratmann v. Haile, 142 Md. 
31, 119 A 698. 

Concurrent remedies generally see 
supra. 38 1013) TOL4 sin 41s Cro. 

44. Stratmann v. Haile, 142 Md. 
31,°119 A 698. 

[a] Rule applied.—Where, after 
the sale of property in foreclosure 
proceedings, exceptions were filed to 
the sale, but before hearing thereon 
the mortgagee obtained an order set- 
ting it aside and authorizing its re- 
advertisement and resale, the mort- 
gagee thereafter was still authorized 
under the power to foreclose the 
mortgage by sale of the property, 
and, in dismissing the proceeding in- 
stituted by him without first ob- 
taining permission of the court and 
assigning the mortgage to another 
for the purpose of foreclosure, the 
assignee of the mortgage was not 
without authority to sell under the 
powers contained therein. Strat- 
mann v. Haile, 142 Md. 31, 119 A 698. 

45. Generally see Judicial Sales 
§§ 113-136%. 

At sale under power see supra §§ 
1451-1467 in 41 C. J. 

46. See Vendor and Purchaser [39 
Cyc 1611 et seq]. 

47. See infra §§ 1890, 1891. 

See infra § 1891. 


49. See infra §§ 1906-1910. 
50. See infra 1920. . 
51. Martin v. Fridley, 23 Minn. 13. 


yi bee 


relation toward the mortgagor, his purchase may be 
held to have been for the benefit of the owner, or to 
be charged with a resulting trust in favor of the 
latter ;°? and so, if there are several mortgagees or 
a group of mortgage bondholders, one purchasing at 
the sale, under a joint arrangement for the mutual 
benefit of all, will be held to have acted as the agent 
for all those entitled to participate in the agree- 
ment.5? But a mortgagor’s purchase at his own 
foreclosure sale does not inure to the benefit of 
his grantee to whom he has conveyed the equity 
by a deed purporting to convey a fee simple, under 
the rule governing the title to after-acquired prop- 
erty,°* where he did not pay the purchase price, 
but assigned his bid to another who did.*° 

Purchase by mortgagee or his assignee. Where 
a sole mortgagee becomes the purchaser at his own 
sale,°* his title and rights are exactly the same as if 
he were a total stranger to the mortgage,** even 
where such a sale is held to be voidable, provided it 
has not been set aside,°® so that, if he purchases 
at the sale an equitable interest as distinguished 
from the legal title, he purchases at his peril and 
acquires the property burdened with every prior 
equity charged upon it.°® Also where an assignee 
of the mortgage forecloses and purchases at his 
own sale, the same title and rights pass by the 
conveyance as if the sale had been made to a 
stranger.®° 


MORTGAGES 
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[§ 1887] Completion of Purchase; Payment 
and Application of Purchase Money. The fore- 
closure purchaser must complete his purchase at 
the time stipulated in the terms of sale,®t even 
though he may be plaintiff in the foreclosure ac- 
tion.°? He is bound to pay the whole amount of 
his bid,®* unless he has a sufficient legal reason 
for refusing to complete his purchase,®* or can ob- 
tain an abatement for defects or deficiencies ;°° and 
he is liable for interest on any part of the pur- 
chase money unpaid from the time it was due 
under the terms of the sale,°° regardless of 
whether he has possession or not, provided noth- 
ing is done to keep him out of possession.® If 
his conduct has been marked by fraud or bad 
faith, he may be held as a trustee for the full 
value of the property exceeding the amount of 
his bid;°* but he cannot be so held on the ground 
of a violation of a parol agreement, where it shows 
that such agreement was without consideration. 

Application of purchase money. Generally the 
foreclosure purchaser is not required to see to 
the application of his purchase money,’°® nor, even 
where he is the mortgagee purchasing at his own 
sale, is he under any obligation to see that the 
surplus over and above the mortgage debt is paid 
over to the mortgagor.*. But an obligation on 
the purchaser with reference to the distribution 
of the surplus proceeds does exist where the stat- 


52. Kilgour v. Seott, 101. Fed. 359;] Partridge, 92 NJ. Eq. 28, 111. A 547. 67. Continental Ins. Co. v. Reeve, 
Winn v. Strickland, 151 La. 235, 91 S [b] Purchase by junior mortgagee | supra. 
719; Bennett vy. Austin, 81 N. Y. 308;]} at sale under junior mortgage.—A [a] Reason for rnle.—‘“The pur- 


Moore v. Moore, 5 N. Y. 256; Iddings 
v. Bruen, 4 Sandf. Ch. (N. Y.) 223. 

[a] Purchase by comortgagor.— 
Where one comortgagor purchases 
the interést of the other, by assum- 
ing the payment of the entire mort- 
gage and allowing him a life interest 
in half the premises, and then later 
purchases at the foreclosure sale, his 
title as purchaser is still subject to 
his comortgagor’s life interest. Winn 
Vee stricklandy Lol) Was 6235. 91S) 719: 

Resulting trust generally see 
Trusts [39 Cyc 104]. 

53. Hardin v. Dickey, 123 Cal. 513, 
bone 258% Carroll; Vv. Eialgny 97, Ll cA? 
576 [rev on other grounds 197 Ill. 
193, 64 NE 375]; Stemmons v. Dun- 
can, 9 B. Mon. (Ky.) 351; Sullivan v. 
Haskin, 70 Vt. 487, 41 A 437. 

54. See Vendor and Purchaser [39 
Cye 12138, 13817]. 

55. Purcell v. Gann, 113 Ark. 332, 
168 SW 1102. 

56. Purchase by trustee or mort- 
gagee at own sale see supra § 1833. 


57. Ala.—Smith v. Lusk, 119 Ala. 
394, 24 S 256. 
Iowa.—Boyd v. Ellis, 11 Iowa 97, 


Kan.—Jones vy. Standiferd, 69 Kan, 
eis Yeerled 2) 7(a 

Mich. —Ledyard v. 
Mich. 305, 11 NW 170. ; 

N. J.—Montclair Sav. Bank v. Par- 
tridze, 22 Noid. EDO. 2S anlar b4 7 
Avon-by-the-Sea Land, etc. Co. v. 
Finn, 56 N. J. Eq. 808, 41 A 360. 

N. Y.—Brown v. Frost, 10 Paige 
243, 1 Hoffm. 41. 

N. D.—Harvison v. Griffin, 32 N. D. 
188, 155 NW 655. 

Wash.—Thomas v. Scougale, 90 
Wash. 162, 155 P 847, AnnCas1918C 
452. 

[a] Purchase by junior mortgagee 
at sale under senior mortgage.—A 
grantee under a deed absolute in 
form but given to secure the obliga- 
tions of the grantor, who purchased 
at the foreclosure of the prior mort- 
gage and while some of the obliga- 
tions to him were still due, acquires 
title as against the grantor and his 
assignees, parties to the foreclosure, 
who failed to protect their interests 
at the sale. 


Phillips, 47 


mortgagee under a third mortgage, 
who purchases at a sale thereunder, 
obtains as purchaser only such rights 
as a stranger would obtain by pur- 
chase, which is a title subject to 
prior mortgages but with his own 
mortgage lien extinguished and the 
debt satisfied by the purchase, and he 
is not then entitled as a lienholder 
to a marshaling of assets so as to 
subject other lands besides his own 
to the payment of the prior mort- 
gages before recourse was had to his 


property. Harvison v. Griffin, 32 N. 
D. 188, 155 NW 655. 

58. Hawkins v. Hudson, 45 Ala. 
482 

59. Sletten v. Carrington First 


Nat. Bank, 37 N. D. 47, 163 NW 534; 
Thomas v. Scougale, 90 Wash. 162, 
155 P 847, AnnCas1918C 452. 

[a] A junior mortgagee purchas- 
ing at a sale under the foreclosure 
of his own mortgage takes a title 
subject to prior mortgages. Sletten 
v. Carrington First Nat. Bank, 37 
IN DAT G3) INN gos: 

60. Anderson v. Messinger, 146 
Fed. 929, 77 CCA 179, 7 LRANS 1094. 

61. Brighton Heights Dev. Co NG 
Interboro Home Builders’ Co., 37 
Mise, 225, 226, 149 NYS 496. 

62. Brighton Heights Dev. Co. v. 
Interboro Home Builders’ Co., supra. 

“The attitude of the purchaser is 
that, being the plaintiff in the case, 
the referee must take his instruc- 
tions, and that he is not obliged to 
take title until he gets ready. With 
this I cannot agree. The fact that 
the plaintiff was the purchaser at 
the judicial sale gives him no other 
or further rights than a stranger who 
had bid in. A purchaser at a judicial 
sale subjects himself to the jurisdic- 
tion of the court as to matters inci- 
dental to such _ sale.” Brighton 
Heights Dev. Co. v. Interboro Home 
Builders’ Co., supra. 

63. Mitchell v. Weaver, 
55, 20 NE 525, 10 AmSR 104. 

Payment of bid see supra § 1835%. 


118 Ind. 


64. See supra § 1836 et seq. 
65. See supra § 1838. 
66. Continental Ins. Co. v. Reeve, 


Montclair Say. Bank yv.!149 App. Div. 835, 134 NYS 78. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


chase money is regarded as the prop- 
erty of the vendor when the vendee 
has the right of possession, and, 
therefore, interest is payable thereon 
whether the purchaser does or does 
not take possession.” Continental 
Ins. Co. v. Reeve, 149 App. Div. 835, 


841, 134 NYS 78 

68. Drury v. Milwaukee, ete, R. 
G€o.;.. 7. Wall. (U..S:.)) 299,,.19. 0. eds 402 
Germaine y. Mallerich, 31 La. Ann. 


ce Tripp v. Cook, 26 Wend. (N. Y.) 
1 


69. Bennett v. Dollar Sav. Bank, 
87 Pa. 3825 

[a] A violation of a parol promise 
made by a bank to its mortgage 
debtor to purchase the property at 
sheriff’s sale, and, after selling it and 
satisfying the debt, interest, and 
costs from the proceeds, to return 
the balance to the debtor, is not 
sufficient ground for eauity to de- 
cree the purchaser to be a trustee for 
the mortgagor, where the promise 
was made by the bank after it had its 
mortgage and there was no new 
loan or evidence of other considera- 
tion for it. Bennett v. Dollar Sav. 
Bank, 87 Pa. 382. 
Chalmers v. Turnipseed, 21 S. 


“Hopkins v. Harris, 78 Okl. 145, 


[a] Reason for rule.—‘‘Although 
Harris and the movants herein were 
plaintiff and defendants, respectively, 
in the original action, there was no 
privity between them arising out of 
the judicial sale. Harris purchased 
the land from the sheriff, to whom 
he was required to pay the amount 
of his bid. The sheriff, in turn, was 
required to either pay the money 
into court or distribute it to the 
persons entitled thereto pursuant to 
the order of sale. If any part of the 
proceeds of the sale was due the 
judgment debtor, it was the duty of 
the sheriff to turn it over to him or 
to the clerk of the court, and dis- 
tribution thereof may be compelled 
by amercement if these officers re- 
fuse to properly dispose of the 
funds.” Hopkins y. Harris, 78 Oki. 
145.189) iP. 92. 


§§ 1887-1890} 


ute requires him to retain in his hands such sur- 
plus for the purpose of paying other liens on the 


property.”? 


[§ 1888] d. Income and Disbursements Connected 
The purchaser is entitled to all 
the rents and profits earned by the property after 
its purchase by him, subject only to an obligation 
to account therefor under certain contingencies.7* 
It is his duty to keep the taxes and insuranee paid 
while in possession,’* and if they are paid by the 
receiver of the property under the direction of the 
court, the latter is entitled to reimbursement for 
the amount out of the property sold.*® 
closure purchaser is responsible for charges against 
the property previously existing and not displaced 
by the foreclosure,’® or created by his own act."? 


with Ownership. 


72. Johnson vy. Dunean, 24 La. 
Ann. 381; Tunnard vy. Hill, 10 La. 
ars 247; Pepper v. Dunlap, 16 La. 

73. See infra § 1901. 
tig Cal.—Kelsey v. Abbott, 13 Cal. 


28 l1l.— Carroll v. Haigh, 108 Ill. A. 
64. 

Kan.—Jones vy. Perkins, 115 Kan. 
M59) 225) P97, 

La.—Martel v. Smith, McG. 167. 

Nebr.—David Adler, etc., Clothing 
Co. v. Hellman, 4 Nebr. (Unoff.) 557, 
95 NW 467. 

N. Y.—New York Mut. L. Ins. Co. 
v. Sage, 41 Hun 535. 


75. Jones v. Perkins, 115 Kan. 759, 
225 PV OT 
76. See infra §§ 1907-1910. 


77. Gaines v. Summers, 50 Ark. 
322, 7 SW 301; Watts v. Blalock, 17 
Ove Oe 

78. Bush v. Maklin, 87 Ky. 482, 9 
Sw 420, 10 Kyl 473; Wright: v. 
Sperry, 25 Wis. 617, 21 Wis. 331. 

79. Pinnell v. Boyd, 33 N. J. Ea. 
600; Waugh v. Bailly, 115 N. Y. 654, 
21 NE 1118; Landigan v. Mayer, 32 
Or. 245, 51 P 649, 67. AmSR®* 521; 
Sanderson y. Phinney, 4 LuzLegObs 
GPa) P26... 3 

$0. Cal. Alexander v. Greenwood, 
24 Cal. 505. 

Colo.—Venner 
Water Co., 15 
1061. 

Ga.—Noyes v. Ray,.64 Ga. 283. 

Ind.—Loeb vy. Tinkler, 124 Ind. 331, 


24 NE 235. 
Towa.—Anderson v. Wyant, 77 
61 


Union 
Game: 


v. Denver 
Colo. A. 495, 


Iowa 498, 42 NW 382. 

Mich.—Merrifield v. 
Mich. 4, 27 NW 714. 

N. Y.—Blanco vy. Foote, 32 Barb. 
535; Robbins v. Beers, 21 NYS 221. 

{a] Rule applied to action or suit 
to: (1) Cancel an instrument which 
constitutes an apparently prior en- 
cumbrance. Venner vy. Denver Un- 
fon Water Co;, 15 Colo. A. 495, 63 P 
1061. (2) Correct an erroneous de- 
scription of the property in the de- 
cree of foreclosure. Merrifield v. In- 
gersoll, 61 Mich. 4, 27 NW 714. 
(3) Restrain the owner of an ad- 
joining lot in the use of water pass- 
ing through both properties. Wells 
v. Chapman, 4 Sandf. Ch. (N. Y.) 
$12 [aff 13° Barb. 561]. 

{b] He may have right -to be 
joined as party plaintiff with the 
mortgagee in the foreclosure pro- 
ceedings in order to contest with him 
the claims of a defendant who pur- 
chased a portion of the premises 
after execution of the mortgage. 
Dyer v. Harris, 22 Iowa 268. 

81. Loeb v. Tinkler, 124 Ind. 331, 
24 NE 235; Kelley’ v. Houts, 30 Ind. 
A. 474, 66 NE 408; Anderson v. Wy- 
ant, 77 Iowa 498, 42 NW 382; Blanco 
v. Foote, 32 Barb. (N. Y.) 585. 

82. Alexander v. Greenwood, 24 
Cal. 505; Noyes v. Ray, 64 Ga. 283; 
Robbins v. Beers, 21 NYS 221. 

83. Liabilities incurred by pur- 
chase see infra §§ 1905-1913. 

84. Hyde v. Heaton, 43 Wash. 433, 
86 P 664. : 


Ingersoll, 
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foreclosure purchaser is entitled to protect his title 


[42 C.3.] 245 


The 


in every proper way, by buying in outstanding 


fendant.®? 
Purchase**— (1) 


The fore- | land sold.84 


and interest of 


Ala.—Hargett Vv. Franklin 
County, 292, Alas 423° 103 9S) 40: 

Nebr.—Bannard v. Duncan, 79 
Notes 189, 112 NW 353, 126 AmSR 

N. J.—Baldwin v. Howell, 45 N. J. 
Ba. 519,15 A 236; Champion .v.. Hin- 
kle) 45 N.S. Ea.,162,16 A 701; 

N. Y.—Christ Protestant Episcopal 
Church v. Mack, 93 N. Y. 488, 45 
AmR 260; Brie County Sav. Bank v. 
Roop, 80 N. Y. 591; Caccia v. Brook- 
lyn Union El. R. Co., 98 App: Div. 
294, 90 NYS 582; Marshall v.. U. S. 
Trust) Co..93 App. Div...252,, 8% NYS 
747 [rev on other grounds 180 N. Y. 
516 mem, 72 NE 1145 mem]. 


85. 


Oh.—Frische v. Kramer, 16 Oh. 
125, 47 AmD 368. 
Tex.—Johnson v. Bingham, (Civ. 


A.) 251 SW 529. 

Wash.—Young v. Davis, 50 Wash. 
504, 97, P 506, 126. AmSR 910. 

Wis.—Ames v. Storer, 98 Wis. 372, 
74 NW 101, 67 AmSR 813. 

“The purchaser of real estate at 
judicial sale under the foreclosure 
of a mortgage buys at his peril, but 
he acquires all of the interest of the 
mortgagor and the mortgagee in the 
mortgaged premises. He acquires 
that interest as effectually as he 
would have done by deed from the 
parties, and he may protect himself 
under their rights.” Bannard v. 
Dunean, 79. Nebr. 189, 191, 112 NW 
353, 126 AmSR 661. 

86. U. S.—Waples v. Hays, 108 U. 
S. 6, 1 SCt 80, 27 L. ed. 632; London, 
etc., Bank v. Horton, 126 Fed. 593, 61 


CGA 515. 

Ala.—Trammell vy. Simmons, 17 
Ala. 411. =f ' 

Ark.—Hannah y. Carrington, 18 
Ark. 85. 

Cal.—Freelon v. Adrian, 161 Cal. 


13, 118 P 220; Leet v. Armbruster, 
1435 Cals 663) 7 ime) 65357 Weviston ve 
Henninger, 77 Cal. 461, 19 P 834; 


Vallejo Land Assoc. v. Viera, 48 Cal. 
572; Carpentier v. Brenham, 40 Cal. 


221+ Barroilhet .v. Battelle, 7% Cal. 
450; Webb v. Winter, 6 Cal. Unrep. 
Cas..2168.. 65) P0283 untinetony wv. 


Perrin, 65 Cal. A. 20, 223 P 94. 

Ga.—Fletcher v. Hall, 135 Ga. 28, 
68 SE 793. 

Il1l.—McMahill v. Torrence, 163 Ill. 
277; 45 NE 269; Ballinger v. Bour- 
land; 87 Tl 513) 029 -Am IR, 692) Bar- 
low v. Stanford, 82 Ill. 298; East St. 
Louis v. Illinois, etc., Bridge Co., 52 
Ill. A. 4386. 

Ind.—Bibbler v. Walker, 69 Ind. 
362; McShirley v. Birt, 44 Ind. 382; 
Fletcher v. Holmes, 32 Ind. 497. 

Kan.—McCartney v. Robbins, 114 
Kans i4iant, 2 3iay 

Ky.—Coomes v. Frey, 141 Ky. 740, 
133 SW 758; Duncan vy. American 
Standard Asphalt Co., 83 SW 124, 26 
KyL 1067. 

Mich.—Cook vy. Bertram, 86 Mich. 
356, 49 NW 42; Chesebro v. Powers, 
70 Mich. 370, 38 NW 283. 

Miss.—Smith v. Childress, 119 
Miss: 20, 80 S 345; Robinson v. Sulli- 
van, 102 Miss. 581, 59 S 846. 

Mo.—Snyder v. Chicago, ete, R. 
Co., 112 Mo. 527, 20 SW 885; Meads 


claims,’® setting up defenses,’® or bringing any nec- 
essary actions,®° including a proceeding for strict 
foreclosure or redemption against a junior mort- 
gagee not made a party to the foreclosure suit,** 
subject, of course, to all defenses available to de- 


[§ 1890] f. Property and Interests Acquired by 


In General. The purchaser has 


more interest than that of a mere lien on the 
Foreclosure vests in the purchaser 
at the foreclosure sale all the rights, title, and in- 
terest of the mortgagee,** and all the rights, title, 


the mortgagor,®*® or his successors 
v. Hutchinson, 111 Mo. 620, 19 SW 
iste 


Mont.—Citizens’ Nat. Bank v. 
Western Loan, etc., Co., 64 Mont. 40, 
208 P 893. 

Nebr.—Lincoln v. Lincoln St. R. 
Cose 15 pINEDE o2or. OG SINGWiers dud 
Young v. Brand, 15 Nebr. 601, 19 
NW 494; Renard v. Brown, 7 Nebr. 
449. 

N. J.—Wimpfheimer v. Prudential 
ITSO, BORING Heri be aa ey AN QulGs 
Henninger v. Heald, 52 N. J. Ea. 
431, 29 A 190. 

N. Y.—Batterman vy. Albright, 122 
N. Y. 484, 25 NE 856, 19 AmSR 510, 
11 LRA 800; Seward v. Huntington, 
94. N. Y. 104; Christ Protestant 
Episcopal Church v. Mack, 93 N. Y. 
488, 45 AmR 260; Packer y. Roches- 


RON pH CLC corte Pee Od Ak eee eee eens 
Schwartz v. Rehfuss, 129 App. Div. 
630; J14 NYS" 92 [aft 2198 IN waYeea 8p; 


92 NE 1101]; Clute vy. Voris, 31 Barb. 
511; Crane v. Stiger, 2 Thomps. & C. 
577 [app dism 58 N. 625 mem]; 
Graham y. Fountain, 2 NYS 598; 
Vanderkemp vy. Shelton, 11 Paige 28; 
Mason v. Sudam, 2 Johns. Ch. 172. 
N. C.—Sherrod v. Vass, 128 N. C. 


49, 38 SE 133. 
N. D.—Harvison v. Griffin, 32 N. 
D. 188, 155 NW 655. 
Oh.—Brockschmidt v. Archer, 64 
Oh. St. 502, 60 NE 623. 
Pa.—Philadelphia v. Bicknell, 35 


Pa, 123; Pennsylvania. L. Ins. Co: 7 
Beaumont, 8 Pa. Dist. 206. 
S. C.—Brewster v. McNab, 36 S. C. 
274, 15 SE 233. 
Tex.—Thompson y. Bender, 51 
Nex Civ Ae 8 ie tt) SW OEmsrade 


ford v. Knowles, (Civ. A.) .24 SW 
Wash.—Merz v. Mehner, 67 Wash. 
135, 120 P 893. 


gu igrereaton v. Tallmadge, 22 Wis. 
526, 

[a] Contingent remainder. — A 
purchaser at foreclosure sale takes 
only the title of the mortgagor which 
was the title of a remainderman un- 
der a will subject to be divested by 
a failure to survive the life tenant. 
Schwartz v. Rehfuss, 129 App. Div. 
630, 114 NYS 92) [aff 198 N.- Y. 585; 
92 NE 1101]. 

{b] Partnership property.—Where 
members of a firm owning land as 
partnership property mortgaged the 
Same to secure a firm debt, a sale 
under foreclosure passed the title to 
the whole property, as against the 
estate of one of the partners, de- 
ceased. Thompson vy. Bender, 51 Tex. 
Civ. A. 81, 111 SW 170. 

[c] Reversion.—Where a mother 
conveyed land to a son, and provided 
that on his death without issue the 
land should revert to the mother or 
her heirs, and the son and the mother 
mortgaged the land, and the son then 
died without issue, the mortgage 
operated as a conveyance of the 
mother’s reversion, and a purchaser 
at a foreclosure of the mortgage ac- 
quired complete title. Coomes v. 
Frey, 141 Ky. 740, 183 SW 758. 

{d] Rights in streets.—Where the 
mortgagor at the time the mortgage 
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if made parties to the foreclosu 


so that he becomes invested with the complete title 
possessed by any and all of the parties to the fore- 
as the same existed at the date of 
the mortgage,*® or, according to other authorities, 


closure suit,®® 


at the time of the institution of 


ceedings,°° unaffected by subsequent acts of such 


parties with reference thereto.®! 
where the mortgage is held to ere 
the purchaser does not secure a t 
piration of the redemption period, 
was executed owned the land to the 
middle of the streets bounding his 
property, the purchaser at the fore- 


closure sale acquired also a title to 
the land up to the middle of the 


street. Freelon vy. Adrian, 161 Cal. 
PsbS) P1220; 
{e] Rights of subrogation.— Where 


a person purchased land from a ven- 
dcr who had a vendor’s lien thereon, 
under such circumstances that she 
was subrogated to the rights of the 
vendor, the purchaser of her title 
at foreclosure sale succeeded to such 
right of subrogation. Robinson v. 
Sullivan, 102 Miss. 581, 59 S 846, 
See Subrogation [87 Cyc 453]. 

[f] Undivided interest of mort- 
gagor.—The purchaser may _ take 
only the undivided interest of the 
mortgagor in land which the mort- 
gagor owns jointly with another. 
Baker v. Shephard, 30 Ga. 706. 

{g] “Widow’s dower excepted.’”— 
Where the mortgagor’s interest in 
the tract mortgaged was subject to 
dower which after his death had 
been assigned to her on her applica- 
tion, a foreclosure sale after the 
filing of application for dower passed 
to the purchaser the fee in the en- 
tire tract subject to the widow’s life 
estate in the parcel set off to her. 
Pee eney v. Hall, 135 Ga. 28, 68 SE 
7 


87. Hoffman v. Hanley, 187 Ill. A. 
551; Currier v. Teske, 84 Nebr. 60, 
120 NW 1015, 133 AmSR 602; Mc- 
Carty v. Downes, 161 App. Div. 667, 
146 NYS 973; Merz v. Mehner, 67 
Wash. 135, 120. P 893. See William- 
son, ete., Land, etce., Co. v. Mullins 
Lumber Co., 249 Fed. 522, 
448 (holding that a purchaser at 
foreclosure sale in a suit to which 
the grantee of the mortgagor was not 
a party obtains only equitable GE ie 
ment of the mortgage). 

{a] Executor and grantee made 
parties.— Where the executors, with 
power to sell, who purchased tes- 
tator’s realty at foreclosure of a 
second mortgage, to which the devi- 
sees were parties defendant, and who 
later sold it, were subsequently made 
parties to the foreclosure of the first 
mortgage along with the purchaser 
from them, the purchaser at the fore- 
closure sale under the first mort- 
gage took title free from any claims 
of the testator’s devisees or repre- 
sentatives. McCarty v. Downes, 161 
App. Div. 667, 146 NYS 973. 

{b] Heir not a party.—Where 
foreclosure proceedings after the 
death of a wife who had mortgaged 
her own property were brought 
against the husband who had only 
the life estate by curtesy, but not 
against the son who as heir of his 
mother owned the remainder, the 
purchaser secures the husband’s life 
estate only, but an action of eject- 
ment against the purchaser brought 
before the death of the life tenant is 


premature. Currier v. Teske, 84 
Nebr. 60, 120 NW 1015, 133 AmSR 
602. 


Parties see supra § 1566 et seq. 

88. Hart v. Beardsley, 67 Nebr. 
145, 93 NW 423; Champion v. Hin- 
kle, 45 N. J. Eq. 162, 16 A 701; Mount 
vs Manhattan Co, 43. N. J. Ha 23: 
9 A 114; Carter v. Walker, 2 Oh. St. 
339; E. A. Beall Co. v. Weston, 83 


161 CCA: 
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re proceedings,®* 


foreclosure pro- 


In jurisdictions 
ate a lien only,®? 
itle until the ex- 
°3 unless he buys 


S. C. 491, 65 SE 823; and cases infra 
note 89. ; 

[a] Contingent . estate. — Where 
the foreclosure decree adjudged that 
the mortgaged premises described in 
the complaint be sold, and provided 
at the foot of the decree that ‘the 
following is- a description of the 
premises ordered to be sold,’ de- 
scribing the property described in 
the complaint, and in which respond- 
ents were tenants in common of a 
contingent remainder, respondents’ 
contingent interest in the property 
passed under the sale. E. A. Beall 
ie v. Weston, 83 S. C. 491,.65 SE 

s9. U. S—Secor v. Singleton, 41 
Fed. 725. 

Cal.—Freelon v. Adrian, 161 Cal. 
13, 118 P 220 (under express statu- 
tory provision); Barnard vy. Wilson, 
R44. Cal ol2e 16 Eis Oue 

Ill.—Thompson v. Hemenway, 218 


Iily 46,° 75 NE 791, :1094AmSR (239. 
Minn.—Watkins v. Hackett, 20 
Minn. 106. »« 
N. Y.—Batterman y. Albright, 122 


N. Y. 484, 25 NE 856, 19 AmSR 510, 
11 LRA 800; Christ Protestant BEpis- 
copal Church v. Mack, 93 N. Y. 488, 
45 AmR 260. 

Pa.—De Haven vy. Landell, 31 Pa. 
120; The Keene Home v. Startzel, 20 
Pa. Dist, 457 [afi 235" Pat Wt0es80 A 


584]. 

S. . A. Beall Co. v. Weston, 
83 8. G 491, 65 SE 823. 

so. Bourgeois v. Edwards, (N. J. 
Ch.) 104 A 447. 

91. Caccia v. Brooklyn Union El. 
R. Co., 98 App. Div. 294, 90 NYS 582 
(the purchaser’s right to an appur- 


tenant easement existing at the date 
of the mortgage is unaffected by its 


subsequent release by the mort- 
gagor). 
[a] Purchasers of railroad prop- 


erty were entitled to property ac- 
quired subsequently to the mortgage 
on a conditional sale where the con- 
tract of sale was not 
Westinghouse Electric, 
New Paltz, etc., 
132, 65 NYS 644. 
¢>. See supra § 

93. O’Brien v. Gennhncnt 196 Iowa 
990, 195 NW 731; Kerr v. McCreary, 
84 Nebr. 315, 120 "NW 1117. 

[a] Quieting title.—The mort- 
gagor’s grantee may maintain a bill 
for quieting title, as against the 
mortgagee who purchased at his own 
sale, upon paying him the amount of 
his bid with interest except for the 
period during which he was in pos- 
session. Kerr v. McCreary, 84 Nebr. 
315, 120 NW 1117. 

[b] Im Illinois (1) the purchaser 
is not by his purchase vested with 
title, but acquires the right to re- 
ceive the redemption money if the 
redemption is made within the time 
and in the manner prescribed by 
statute; but in case no such redemp- 
tion is made, he is entitled to receive 


recorded. 
‘ete Cov Vv. 
Tract. Co., 32 Misc. 


a deed. Williams v. Williston, 315 
Ill. 178, 146 NE 143; Adtna L. Ins. Co 
v. Beckman, 210 Ill. 394, 71 NE 452; 


Bradley v. Lightcap, 202 Ill. 154, 67 
NE 45; Lightcap v. Bradley, 186 Ill. 
510, 58 NE 221; Stephens v. Illinois 
Mut, Ins) 'Co., 43 Tl. 327. (26 Rule 
applied to purchaser in scire facias 
proceeding. Rockwell v. Servant, 63 


[§ 1890 


in the outstanding equity;°t but when his title has. 
become absolute, he may recover damages for any 
injury to the property after the sale, under a stat- 
ute authorizing such recovery. 
‘sale is void, if the purchaser goes into possession. 
thereunder, he becomes a mortgagee in possession 
and the owner of the equity cannot regain posses- 
sion by ejectment.?® 
greater title or stronger rights than the mortgagor 
had in the premises,®? not taking any title where 


The purchaser acquires no 


Tll. 424. 

94. Sutherland v. 273 Til. 
309, 112 NE 660. 

[a] Buying in equity.—Where a 


Long, 


judgment creditor of the mortgagor © 


redeems within the redemption pe- 
riod and then offers the property for 
sale under execution, the purchaser 
at the foreclosure sale, not having 
accepted the redemption money,. but 
himself paying to the judgment 
creditor the amount of his judgment, 
is entitled to a deed of the premises. 


Sutherland v. Long, 278 Ill. 309, 112 
NE 660. s 
95. See Wissmath Packing Co. v. 


Mississippi River Power Co., 179 
Iowa 1309, 162 NW 846, LRA1917F 
790 (mortgagor could not recover 
damages for alleged injury to its 
equity of redemption committed 
after the sale, in the absence of evi- 
dence that the mortgagor had re- 
deemed). 

96. See infra § 1917. 

97. U. S—McWilliams v. Withing- 
ton, 7 Fed. 326, 7 Sawy. 205. 

Cal.—Webb v. Winter, 6 Cal. 
rep. Cas. 768, 65 P 1028. 

Ga.—Myers v. Pierce, 86 Ga. 
12 SE 978. 

Ill.—Gibbs v. Gerdes, 291 Ill. 
126 NE 155; McMahill v. Torrence, 
163 Ill. 277, 45 NE 269. 

Ky.—Rudd v. Travelers’ Ins. Co., 
73 SW 759, 24 Kyl 2141; Blight vz 
be Lis 6° T. B. Mon. 192, 17) AmB 

La.—Acme Land Co. 
154 La. 856, 98 S 271. 


Un- 
786, 
490, 


vy. Brignac, 


Mich.—Waterman v. Seeley, 28 
Mich, 77, 

‘ aa) Foca v. Kelly, 59 Miss. 

52. 

Nebr.—Vandevort v. Finnell, 96 
Nebr. 515, 148 NW 38382; Herzog v. 
Union Debenture Co., 94 Nebr, 820, 
144 NW. 814;.Currier v. Teske, 93 


Nebr. 23, 139 NW 628; Currier. vs 
Teske, 93.Nebr. 7, 139 NW 622. 

N. Y.—Croner v. Cowdrey, 139 N. 
Y.'471, 34° NE 1061, 36. AmSR 7165 
Grant v. Keator, 117 N. Y. 369, 22 
NE 1055; Laverty v. Moore, 33 N. Y. 
658; Schein v. Erasmus Realty Co., 
Inc., 194 App. Div. 38, 184 NYS 840; 
Schwartz v. Rehfuss, 129 App. Div. 
630, 114 -NYS .92 ‘Laff 198 N.Y. 6585 


mem, 92 NE 1101 mem]; Fogal v. 
Pirro, 23 N. Y. Super. 100, 17 AbbPr 

fa] Community property.—A hus- 
band owning community property 
died, and by his~ will left all his 


property to his wife for 
mainder to his children. She _ bor- 
rowed money, and mortgaged the 
premises as if the owner in fee. On 
foreclosure the purchaser acquired 
the widow’s undivided one half and 
her life estate in the other half. 
Webb v. Winter, 6 Cal. Unrep. Cas. 
MOS De MiOZ se 

[b] Escheated land.—Where land 
subject to a mortgage has escheated 
to the state, and thereafter the 
mortgage is foreclosed in an action 
to which the state is not a party, the 
foreclosure purchaser entering into 
possession has the rights of a mort- 
gagee in possession, and the state’s 
only right is to. redeem. Croner v. 
Cowdrey, 139 N. Y. 471, 34 NE 1061, 


36 AmSR 716. 
{c] Life estate—(1) Where a 


life, 17é= 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 


Even where the 


aR 1890-1891] 


the person signing the mortgage had no title.28 Nor 
does the purchaser take any title where it is based 


on his own wrongful act.°° 


After-acquired property. The purchaser is also 
entitled to after-acquired property of the mort- 
gagor included within the terms of the mortgage,! 
unless the mortgage contains no covenants of title 
or warranty and none ean be implied.? 
the purchaser was also mortgagee and as mortgagee 
had indorsed the mortgage notes without recourse 
to another, his subsequent acquisition of the title 
does not inure to the benefit of the holder of the 


notes.® 


[§ 1891] (2) Nature and Source of Title. 
the foreclosure sale and before the delivery of the 
deed to the purchaser, the purchaser has an equita- 
ble interest, the mortgagor retaining the legal title in 
After delivery of the deed, he is 
of the land described 
in it,> he in turn holding the legal title in trust 


trust for him.? 
prima facie the legal owner 
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in the mortgaged property to another,® or subject 
to the rights of owners of other interests toward 


whom he bears a fiduciary relation to share in the 


price.? 


But where 


ings. 


from the 


After | sale. 


for his grantee, where he has assigned his interest 


mortgage executed by husband and 
wife, on land belonging to the latter, 
and of which the former is a tenant 
by the curtesy, is foreclosed after 
the wife’s death in proceedings 
against the husband in which her 
heirs are not joined, the foreclosure 
purchaser takes only a life estate. 
Fogal v. Pirro, 23 N. Y. Super. 100, 
i7 AbbPr 113. (2) Where the mort- 
gage debtor owned only a life estate 
in certain premises, the purchaser at 
the foreclosure sale acquires only a 
life estate. Vandevort v. Finnell, 96 
Nebr. 515, 148 NW 332. 

[d] Mortgage of undivided inter- 
est.— Where a mortgagee of the un- 
divided interest of a devisee in land 
purchases under foreclosure of the 
mortgage, he acquires an interest in 
the whole tract, but is not thereby 
entitled to the whole of the particu- 
lar lot apportioned to the mortgagor. 
Myers v. Pierce, 86 Ga. 786, 12 SH 
978. 

[e] 
in property are owned by three dif- 
ferent classes, a life tenant, vested 
remaindermen, and contingent re- 
maindermen, and the life tenant and 
vested remaindermen mortgage, cov- 
enanting that they were seized in 
fee simple, the purchaser at fore- 
closure sale secures the life estate 
and vested remainders, but not the 
interests of the contingent remain- 
dermen. Rudd v. Travelers’ Ins. Cor; 
73 SW 759, 24 Kyl 2141. 

{f] Tenancy in common.—A pur- 
chaser at a foreclosure sale acquires 
only the half interest in the property 
owned by the mortgagor, who held 
as cotenant with another, even 
though the mortgage assumes. to 
convey the entire fee. McMahill v. 
Torrence, 163 Ill. 277, 45 NE 269, 

tea Title under executory con- 
tract of sale.—(1) Where the mort- 
gagor’s interest in the premises is 
one acauired by a contract for its 
purchase, on which he has made 
some payments, but has not acquired 
the title in fee, the foreclosure pur- 
chaser succeeds to his rights and 
may complete the payments and per- 
fect the title. McWilliams v. With- 


ington, 7 Fed. 326, 7 Sawy. 205; 
Martin v. Kelly, 59 Miss. 652; Grant 
Vamieaton oldie ING Ye 869, a2 NIG 


1055. (2) But where the mortgagor 
has paid nothing on his contract, and 
the vendor is not made a party to 
the foreclosure suit, the purchaser 


obtains no title at all. Blight v. 
Banks, 6 T. B. Mon. (Ky.) 192, 17 
AmD 136. (3) And conversely, 


where the mortgagor had contracted 
to sell the land, the foreclosure pur- 
Chaser succeeds only to his rights, 
and takes the land subject to the 
equities of the vendee in possession. 
Laverty v. Moore, 33 N. Y. 658. 


Remainders.—Where interests |- 


98. Bishop v. Van Winkle, (Ky.) 
117 SW 345; Acme Land Co. v. Brig- 
nac, 154 La, 856, 98.S 271). 

[a] Failure of consideration.— 
Under a conveyance of land made in 
consideration of the support of the 
grantor and his wife for life, the 
title reverts to the grantor upon 
failure of the grantee to support, and 
the foreclosure sale under a mort- 
gage executed by such grantee passes 
no title to the purchaser. Bishop v. 
Van Winkle, (Ky.) 117 SW 345. 

[b] Husband’s sale of wife’s land. 
—Where the husband of the owner 
of land sold it aS owner, and not as 
agent for his wife, to one who 
granted a mortgage thereon which 
was foreclosed, such sale did not 
convey a valid title, and the fore- 
closure purchaser acquired none. 
Acme Land Co. v. Brignac, 154 La. 
856, 98 S 271. 

99. Van Horne v. 13 
Barb.-CN. Y.)) 526. 

[a] Reason for rule.—‘‘It was the 
debt of the plaintiff, which he was 
bound to pay. He neglected to pay 
his bond, and for that reason the 
assignee of the bond and mortgage 
advertised and sold the mortgaged 
premises, and the plaintiff, the 
obligor, bid more than the sum due, 
and now claims that he acquired a 
valid title to the estate of his sure- 
ties. If that claim can be upheld, 
then one of the oldest and wisest 
maxims of the common law—that no 
man shall take advantage of his own 
wrong—must be overruled, and a 
man must hereafter be allowed to 
make out a good title through his 
own turpitude and dishonesty. . . 
By this action what does the plain- 
tiff--Say. to. his: surety.? He says 
TI was bound to pay my bond. I 
had in my pocket money enough to 
pay it three times over. I intention- 
ally neglected to' pay it, that the 
land of my sureties might be sold to 
me at a sacrifice, and that by paying 
a debt due from me I might acquire 
their estate. Can the common law 
allow this?” Van Horne vy. Everson, 
13 Barb: CN. ¥.). b26, 529: 

{[b] Breach of trust.—A principal 
debtor who purchases at the fore- 
closure sale of property mortgaged 
by his surety to secure payment of 
the debt secures no title whatever to 
the premises. Van Horne v. HEver- 
son,. 23: Barbs GNevye) 526. 

1. Barnard v. Wilson, 74 Cal. 512, 
16 P 307; Vallejo Land Assoc. v. 
Viera, 48 Cal. 572; San Francisco v. 
Lawton, 18 Cal. 465, 79 AmD 187; 
Clark v. Baker, 14 Cal. 612, 76 AmD 
449; Bozarth v. Largent, 128 Ill. 95, 
21 NE 218; New York Water Co. v, 
Crow, 110 App. Div. 32, 96 NYS 899 
[aff 187 N. Y. 516 mem, 79 NE 1112 
mem]. 


Everson, 


Relation back. 
the purchaser, his title at the expiration of the 
time, if any, allowed by law for redemption from 
the sale, relates back to the date of the mortgage.’ 
If a stranger becomes the purchaser, his title re- 
lates back to the date of the sale in some jurisdic- 


| 792; 


ownership upon paying their share of the purchase 
He is entitled to rest on the judgment or 
decree of foreclosure as the source of his title, and 
need not go beyond it,® and he is also entitled to the 
benefit of all presumptions supporting the jurisdic- 
tion of the court and the regularity of its proceed- 
Further, he is in as a purchaser, and not as 
a mortgagee in possession,!® except where it is nec- 
essary to give him the latter character to save him 
consequences 


of invalidity in the 


If the mortgagee himself becomes 


2. Brennan v. Eggeman, 73 Mich. 
658, 41 NW 840. 

S. Doolen v. Hulsey; (Tex. (Civ. 
A.) 192 SW 364, 368. 

“Neither do we understand how the 
doctrine that the acquisition of a 
subsequent title will inure to the 
benefit of a prior grantee applies in 
this case, for such doctrine has its 
foundation in estoppel.’ Doolen vy. 
Hulsey, supra. 

4 Stang v. Redden, 28 Fed. 11; 
it v. Diesem, 86 Kan, 364, 121 P 

5. See infra § 1959. 

6 Gottlieb v. New York, 128 App. 
Div. 148, 112 NYS 545. 

7 ‘Terry v. Groves, 258 Mo. 450, 
167 SW 568. ‘, 

[a] Purchase by life tenant.— 
Where testator bequeathed certain 
encumbered realty to his daughter 
for life, remainder to her children as 
to a part, and another part to the 
children in fee, and the daughter 
purchased the land on foreclosure of 
the trust deed, the children were en- 
titled to share in the purchase on 
contributing their proportion of the 
debt within a reasonable time. Terry 
v. Groves, 258 Mo. 450, 167 SW 


563. 
8. Central Trust Co. v. Wabash, 
etc., R. Co., 30 Fed. 332. See Stoney 


v. Schultz, 10 S. C. Eq. 465, 27 AmD 


429 (holding that the rule that 
there is no implied warranty in a 
sheriff’s sale applies only to the 


quality and property of the thing 
sold; and there is always an im- 
plied covenant that he has authority 
to sell, especially where such au- 
thority is recited in his deed to the 
purchaser making him primarily lia- 
ble to the purchaser if in fact he had 
no authority to sell). 

9. Kibbe v. Ditto, 93 U. S. 674, 23 
L. ed. 1005. 

10. Belter v. Lyon, 102 N. Y. 725, 
7 NE 821; Johnson v. Putnam Fdy,., 
ete.,-Co., 167 App. Div. 99, 152 NYS 
Tryon v. Munson, Ti, Pan 250) 
See Shriver v. Shriver, 86 N. Y. 575 
[aff 24 Hun 658] (holding that a 
purchaser, other than a mortgagee, 
under a foreclosure sale void as 
against the owner of the equity of 
redemption because he was not made 
a party to the foreclosure suit, does 
not stand in the position of mort- 
gagee in possession, and is not en- 
titled to the benefit of the statute 
giving mortgagees in possession title 
after ten years’ possession, but must 
prove a twenty years’ adverse pos- 
session under the general statute in 
order to secure title). 


11. See infra §. 1917. 
12. Dickey v. Gibson, 121 Cal. 276, 
53 P 704; McDonald v. McCoy, 121 


Caleb, 538 P 421; Jaycox v. Smith, 17 
App. Div. 146, 45 NYS 299. 
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tions,'® to the date of the mortgage in others.1* 

[§ 1892] (3) Identity and Quantity. As to the 
identity and quantity of the land passing to the 
purchaser at a foreclosure sale, reference must be 
made to the description of it contained in the mort- 
gage and in the decree of sale, for this governs 
absolutely,!® even to the extent of nullifying a sale 
purporting to convey property which had been 
omitted from the mortgage and decree by mistake, 
in so far as the rights of persons not consenting 
thereto may be affected by it.1° Nor will the extent 
of the purchaser’s holdings be increased to include 
property not covered by the mortgage merely by 
his taking possession of it,17 or by misrepresen- 
tations of the mortgagor as to the property covered 
by the mortgage.18 Sale of an entire tract of land 
conveys the entire tract, even though it exceeds in 
acreage the number of acres estimated in the de- 
seription of the mortgage.?® 

Conflicting or ambiguous descriptions. Where the 
description in the mortgage and that in the bill 
of foreclosure conflict, the mortgage description, 
evidencing the intention of the parties as to the 
extent of the property conveyed, will control.?° 
Where the mortgage description is ambiguous, the 
omission of particular lands from the sheriff’s re- 
turn of the sale and from the deed to the purchaser 
will be conclusive to the point that such lands did 
not pass to the purchaser.*? 


13. Strauss v. Tuckhorn, 200 Ill. 
75, 65 NE 683; Rockwell v. Servant, 
63 Ill. 424; Carroll v. Haigh, 108 Ill. 
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omitted, the purchaser does not take 
title to the parcel omitted. 
Sav. Bank v. Bennett, 


- 


r§§ 1891-1893. 


Land lying in more than one county. Where a 
mortgage covers land lying in two counties, it is 
held in some jurisdictions that a sheriff’s sale on 
foreclosure in one county passes no title to the 
land situate in the other,?? a contrary rule being 
followed in other states.?% 

Prior alienation, dedication, or condemnation. 
The purchaser’s rights are not affected by previous 
alienation of portions of the property, which are 
made subject to the mortgage,’* although they may 
be limited by the decree excluding such alienated 
portions from the property directed to be sold.?> 
Nor are the purchaser’s rights affected by the 
mortgagor’s acts in dedicating parts of the mort- 
gaged property. to public use,?° although, if it has 
been lawfully condemned under the power of emi- 
nent domain, his claim may be transferred from the 
land itself to the money paid in compensation for 
aie 

[§ 1893] (4) Improvements, Easements, Fixtures, 
and Personalty.°? The purchaser acquires, with the 
land conveyed, all permanent improvements upon 
it,°° but cannot recover damages for the destruc- 
tion of improvements on the property before he 
purchased it,?° unless he was also the mortgagee, in 
which case he may recover as mortgagee upon show- 
ing that he has suffered loss in his security.*+ 

Easements. The purchaser under a deed convey- 
ing the land and appurtenances also acquires all 


Ch.) 104 A_ 447, See Neilson v. 
Churchill, 5 Dana (Ky.) 333 (holding 
that the purchaser’s rights under 


Citizens’ 
182 Cal. 748, 


A. 264; Bartlett v. Amberg, 92 Ill, A. 
377; Stoddard v. Walker, 90 Ill A. 
422: Cropper v. Brown, 76 N. J. Eq. 
406, 74 A 987, 1389 AmSR 770; Wimpf- 
heimer v. Prudential Ins. Co., 56 N. J. 
BICgo soe O91 oo AN OL 6s 

“The equitable rights of the par- 
ties are fixed by the contract of sale, 
subject only to confirmation by the 
court, and, if confirmed, the deed, as 
to the rights conveyed, must relate 
back to the time of sale.’ Wimpf- 
heimer v. Prudential Ins. Co., supra. 

14. Rose v. Conlin, 52 Cal. A. 225, 
198 P 653; Jarrell v. Brubaker, 150 
Ind. 260, 49 NE 1050; Bateman v. 
Miller, 118 Ind. 345, 21 NE 292; 
Allis v. Foley, 126 Minn. 14, 147 NW 
670; Betterman y. Albright, 122 N.Y. 
484, 25 NE 856, 19 AmSR 510, 11 LRA 


800. 

15. Ala.—Stewart v. Wilson, 141 
Ala. 405, 37 S 550, 109 AmSR 
33. 

Ga.—Roberts v. Hinson, 77 Ga. 589, 
2 SE 752. 


Ind.—Souders y. Jeffries, 107 Ind. 
552, 8 NE 288. D 

Ky.—Perry Vv. Covington Sav. 
Bank, ete., Co., 195 Ky. 40, 241 SW 
850. 

La.—Jones v. Lake, 438 La. Ann. 
1024, 10 S 204. 

N. J.—Adams v. Reynolds, 65 N. J. 
Eq. 2382, 55 A 1008; McGee v. Smith, 
16 N. J. Eq. 462. 

N. Y.—Bernstein v. Nealis, 144 N. 
Y. 347, 39 NE 328; Bell v. Howe, 143 
N. Y. 190, 38 NE 200. 

Or.—Trunnell v. Tonole, 104 Or. 
628, 208 P 583. 

Porto Rico.—Sanechez v. Veve, 4 


Porto Rico Fed. 329. 
S. C.—Ex p. Boyce, 41 S. C. 201, 19 


SE 495. 
Tenn.—Skaggs v. Kelly, (Ch. A.) 
42 SW 275. 


Tex.—Colonial, ete., Mortg. Co. v. 
Tubbs, (Civ. A.) 45 SW 623. 

Wash.—National Bank of Com- 
merce v. Lock, 17° Wash. 528, 50 P 
478, 61 AmSR 923. 

[a] Omission of mortgaged par- 
cel.—Where different pieces of realty 
are subject to mortgage and in the 
foreclosure proceedings one parcel is 


190 2 44, 
Describing property in: 
Decree see supra § 1746. 
Netice of sale see supra § 1818. 
16. Stewart v. Wilson, 141 Ala. 
405,410; 37 S 550; 109 AmSR 33. 
“The register’s power to sell was 
bounded by the decree he was exe- 
cuting and his acts in respect to that 
power were nugatory as against all 


persons not consenting thereto.’ 
Stewart v. Wilson, supra. 
17. Souders v. Jeffries, 107 Ind. 


552, 8 NE 288; Sanchez v. Veve, 4 
Porto Rico Fed. 329: 
18. Trunnell v. Tonole, 104 Or. 628, 


208 P 583 (purchase by wmort- 
gagee). 

19. Perry Vv. Covington Sav. 
Bank, sete., Co, 195 Ky) 40, 241 SW 


850 (tract of one hundred and sixty- 
three acres described in the mort- 
gage as one hundred and twenty 
acres ‘‘more or less’). 

20. Matter of New York, 155 App. 
Div. 482, 140 NYS 386. 

[a] Illustration.—The description 
in the mortgage “my six acre lot 
where my new home is now build- 
ing,” contained also in the bill of 
foreclosure and in the master’s deed, 
will prevail over a further descrip- 
tion added to and included in the bill 
of foreclosure and deed where it was 
shown that the parties intended to 
convey the property described in the 
mortgage, and where the additional 
description in the bill of foreclosure 
followed a survey made‘ by the 
mortgagee for other purposes and 
was not intended by him to limit his 
rights under the mortgage. Matter 
of New York, 155 App. Div. 482, 140 
NYS 386. 

21. Greening v. Natalie Oil Co., 
152 La. 467, 93 S 682. 

22. Menges v. Oyster, 4 Watts & 
S. ((Pa.) 2200939) Amp) 56. 

ga. king Vv. Portis Sd eNeCe see), 
717 N. C. 25 (the statute providing 
that a mortgage deed conveying land 
which is not registered in the county 
where the land lies is not valid as 
against creditors or purchasers for 
value does not apply). 

24. Bourgeois v. Edwards, (N. J. 


foreclosure were not affected by a 
prior execution on the mortgaged 
land consented to by the mortgagee 
on certain conditions only which had 
not been fulfilled). 

25. Osterberg v. Union Trust Co., 
93 U. S. 424, 23 L. ed. 964. 

26. Hague v. West Hoboken, 23 
N. J. Eq. 354; McMannis v. Butler, 49 
Barb. (N. Y.) 176. But see Jackson 
Vv. Pittsburg, 236) (Pas) Stperiegae 
(holding that the purchaser has no 
standing to enjoin the city from pro- 
ceeding with the physical opening of 
the street on the ground that per- 
sonal notice of the street opening 
proceedings has. not been given to 
the mortgagee, where it appears that 
the mortgagee had been paid the full 
amount of the mortgage debt out of 
the proceeds of the foreclosure sale 
and that he was not complaining of 
the lack of notice). 

27. Commercial Nat. Bank vy. 
Johnson, 16 Wash. 536, 48 P 267. 
nen See also supra § 1458 in 41 

29. Flynn v. Wilkinson, 56 Ill. A. 
239; Hollingsworth v. Chaffe, 33 La. 
Ann. 547; Pennsylvania R. Co. v. 
Jones, 50 Pa. 417; Neal v. Hamilton, 
(Tex.) 7 SW 672. 

30. Levy v. New York, 26 N- Y. 
Super. 194. 

{a] Improvements included by 
mistake.—Where plaintiff owned a 
mortgage, the lien of which covered 
certain realty and also. certain 
houses, which were not a part of 
such realty and the foreclosure pro- 
ceeding included the mortgaged 
realty alone, a purchaser who bought 
in the realty for the full amount due 
did not take title to the houses. 
Citizens’ Say. Bank vy. Bennett, 182 


Cal. 748, 190 P 44. 
Sl. Levy v. New York, 260 Ne yw 
Super. 194 (where the mortgagee 


purchased at his own foreclosure 
sale, paying a sum in excess of the 
mortgage debt, the evidence showed 
affirmatively that there had been no 
loss suffered in the security from 
the destruction of the improvements, 
and that therefore he could not re- 
cover damages therefor). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 1893-1895} 


easements appurtenant to the purchased land or 
which it enjoys over or in relation to other lands,*? 
even though they are not specifically deseribed in 
the deed, 3 including easements acquired subsequent 
to the date of the mortgage;** but he does not 
acquire by his purchase the land of others which 
is subject to his easement.*® Easement rights ac- 
quired in this way by the purchaser will not be 
affected by the mortgagor’s attempted release 
thereof to another subsequent to the date of the 
mortgage.*° 

Fixtures. In some cases he acquires, according 
to the language of the mortgage and the intention 
of the parties, machinery aflixed to the realty or 
trade fixtures,** but not machinery or appliances 
not affixed to the realty,** nor machinery affixed 
to the realty after the date of the mortgage under 
an agreement between the parties that. it should 
remain personalty, the purchaser taking with notice 
of such agreement.°® 

Money belonging to the mortgagor does not be- 
long to the purchaser after the sale, unless the de- 
eree of foreclosure specifically includes it.*° 

[§ 1894] (5) Emblements and Products of the 
Soil—(a) Natural Products.41 Trees standing on 
the mortgaged premises at the time of the sale be- 
long to the foreclosure purchaser,*? and he is entitled 
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by which the company agrees to fur- 
nish through its canal to him, his 
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to them as against the mortgagor’s vendee*? or exe- 
cution creditor,## and his right is not affected by 
the fact that the mortgagee had released the trees 
from the len of the mortgage, if he had no notice 
of that fact.4° But the purchaser cannot maintain 
an injunction to prevent the removal of the trees 
by the mortgagor’s vendee when the latter was not 
a party to the foreclosure suit.*° Timber cut down 
and removed by the mortgagor after the commence- 
ment of proceedings in foreclosure, with a fraudu- 
lent purpose toward the mortgagee, remains liable 
to the satisfaction of the mortgage ;*” and the mort- 
gagee can maintain an action on the ease, in the 
nature of waste or of trover, against the mortgagor 
or those claiming under him to recover therefor ;*% 
and the same rule has been appled to stone quar- 
ried from the premises after the decree of foreclo- 
sure and remaining on the ground,*® and to rock 
and earth from excavations placed on land by 
another than the owner under an agreement that it 
should remain there permanently.°° But nursery 
trees®! or ice cut and stored®? before the foreclosure 
sale by the mortgagor or his lessee, in the usual 
course of his business and without fraudulent in- 
tent, do not pass to the foreclosure purchaser. 

[§ 1895] (b) Crops**—aa. In General. The right 
of a foreclosure purchaser to crops may depend 


nia Safe Deposit, ete., Co., 115 Fed. 
20, 52 CCA 614 (a blanket decree of 


32. Cal.—Stanislaus Water Co. v. 
Bachman, 152 Cal. 716, 938 P 858, 15 
LRANS 359. 


Iowa.—Carrigg v. Mechanics’ Bank, 
136 Iowa 261, 111 NW 329. 

Mich.—Flax v. Mutual Bldg., etc., 
Assoc., 198 Mich. 676, 165 NW 835. 

Nebr.—Johnson v. Sherman County 
ey. etce., Co., 71 Nebr. 452, 98 .NW 

6. 

N. Y¥.—German-American Real Bst. 
Title Guarantee Co. v. Meyers, 32 
App. Div. 41, 52 NYS 449; Warwick 
v. New York, 28 Barb. 210, 7 AbbPr 
265, 16 HowPr 357. 

Pa.—Richmond v. Bennett, 205 Pa. 
470, 55 A 17; Pennsylvania Sav. 


Fund, ete., Assoc. v. Jones, 15 Pa. 
Dist. 418.) 3. -Pa., Co. .387. 
Tex.—Rembert v. Wood, 16 Tex. 


Civ. A. 468, 41 SW 525. 

[a] House.—(1) Where a mort- 
gage conveys a lot of land and a 
house thereon and it is shown that 
the house is placed partly on an ad- 
joining lot belonging also to the 
mortgagor, the mortgage is held to 
include an easement in the adjoin- 
ing lot to the extent necessary for 
the enjoyment of the house _ con- 
veyed. Carrigg v. Mechanics’ Bank, 
136 Iowa 261, 111 NW 3829; Pennsyl- 


Vania, Sav... Hund, ete, Assoc.— v. 
ones; Low Pan Dist. 418s 31) Pa, iCo. 
387. (2) In such a case the assignee 


of rents from the mortgagor cannot 


recover from the foreclosure pur- 
chaser, in an action for use and occu- 
pation, for his occupation of that 


part of the premises not covered by 
the mortgage, where his possession 
was torticus, the proper remedy be- 
ing an action of trespass for dam- 
ages. Carrigg v. Mechanics’ Bank, 
supra. 

33. Flax v. Mutual Bldg., etc., As- 
198 Mich. 676, 165 NW 835. 


soc., 
34. Stanislaus Water Co. v. Bach- 
mane lo rial. a0l6. ee9s1e PenSo Ses Lo 


LRANS 359; Barnard v. Swayne, 180 
App. Div. 361, 167 NYS 1060. 

. [a] Building restrictions. — A 
mortgagee may take advantage of a 
building restriction agreement exe- 
cuted after the mortgage was made, 
and have the land sold under fore- 
closure with the benefit thereof. 
Barnard v. Swayne, 180 App. Div. 
361, 167 NYS 1060. 

[b] Irrigation rights.—Although a 
mortgage of land by a water com- 
pany is made prior to the contract of 
the landowner with a water company, 


heirs or assigns, water to irrigate the 
land for a term of years, he to make 
certain yearly payments therefor, the 
water right, when acquired, having 
become an easement appurtenant to 
the land, passed with it under the 
foreclosure of the mortgage. Stanis- 
laus Water Co. y. Bachman, 152 Cal. 
716, 93 P 858, 15 LRANS 359. 


25. Lawrence v. Delano, 5 N. Y. 
Super. 3338. 
[a] Land subject to right of way. 


—Where a person, for his own con- 
venience, annexes another piece of 
land to, premises .which he or his 
grantor has previously mortgaged, 
and erects on both parcels a building 
which is accessible only from the 
land so annexed, this will not subject 
such piece to the operation of the 
mortgage, so aS to carry it to a pur- 
chaser of the mortgaged premises, at 
a sale under the mortgage. Law- 
rence v. Delano, 5 N. Y. Super. 333. 

36. Caccia v. Brooklyn Union El. 
Fes Co., 98 App. Div. 294, 90 NYS 
582. 

37. U. S.—Detweiler v. Voege, 8 
Fed. 600, 19 Blatehf. 482. 

Ga.—Richards v. Gilbert, 116 Ga, 
382, 42 SE 715. 

Md.—Dudley v. Hurst, 67 Md. 44, 
8 A 901, 1 AmMSR 368. 

Mont.—Dutro v. Kennedy, 9 Mont. 
101, 225P 7163. 

N. Y.—McFadden vy. Allen, 134 N. 
Y. 489, 32 NE 21, 19 LRA 446; Mu- 
tualwiLe Ins. Com VaeSie Let ilo ONG save. 
568; New York Mut. L. Ins. Co. v. 
Newburgh Nat. Bank, 18 Hun 371. 

Pa.—Lorrkin v. Dyer, 1 Del. Co. 
388. 

Tex.—Lipscomb v. Sanders, (Civ. 
A.) 60 SW 1002. 

[a] Subsequent chattel mortgage. 
—The purchaser of land at a mort- 
gage foreclosure sale may have an 
injunction against a party to whom 
the mortgagor had executed a subse- 
quent chattel mortgage, from selling 
machinery on the premises, covered 
by the mortgage. Dudley v. Hurst, 
67 Md. 44, 8 A 901, 1 AmSR 368. 

38. Central Union Gas Co. v. 
Browning, 210 N. Y. 10, 103 NE 822 
[rev 146 App. Div. 783, 131 NYS 
464]; Kelsey v. Lyon, 97 N. Y. 629 
mem. 

$9. Crippen v. Morrison, 13 Mich. 


DEX 
40. Washington Irr. Co. v. Califor- 


foreclosure directing the sale of all 
the property of the mortgagor cor- 
poration is construed not to include 
money in the hands of the receiver 
unless it is specifically included in 
the enumeration of the kinds of 
property covered by the decree). 

41. Natural products generally 
see Crops § 3. 

Timber see also supra § 1457 in 
AI Cr hs 

42. Sandlin v. Anders, 187 Ala. 
473, 65 S 376; Van Derveer v. Tall- 
man, 1 N. J. Eq. 9; Batterman v. Al- 
bright, 122 N. Y. 484, 25 NE 856, 19 


AmSR 510, 11 LRA 800; Barber v. 
Aege werk 115 WN. 7C) *29; 220 eS 
[a] Rule applied where the pur- 


chaser was charged in a criminal 
prosecution with stealing the trees 
and then brought an action of ma- 
licious prosecution against the per- 
son who had instigated it. Sandlin 
v. Anders, 187 Ala. 473, 65 S 376. 

See Van Derveer v. Tallman, 
TNs Se aoe 

44. Batterman v. Albright, 122 -N. 
Y. 484, 25 NE 856, 19 AmSR 510, 11 
LRA 800. 

[a] Nursery trees.—Batterman vy. 
Albright, 122 N. Y. 484, 25 NE 856, 
19 AmSR 510, 11 LRA 800. Compare 
Hamilton v. Austin, 36 Hun (N. Y.) 
138 infra note 61. 

45. Barber v. Wadsworth, 115 N. 


C. 29, 20 SE 178; Beaufort County 
Eumber Co. v. Dail; 11d NIG, 120% 15 
SE 941. 

46. Van Derveer vy. Tallman, 1 N. 
dis Tate Re es 

47. Higgins v. Chamberlin, 32 N. 
Joona: 566; Lull v. Matthews, 19 Vt. 
322. 

48. Langdon v. Paul, 22 Vt. 205. 


See generally Judicial Sales § 136%. 
49. American Trust Co. v. North 
Belleville Quarry Co., 31 N. J. Eq. 


89. 

50. Eggborn v. Smith, 114 Va. 
745, 77 SE 5938, AnnCas1914C 1148. 

51. Hamilton v. Austin, 36 Hun 
(N. Y.) 188. Compare Batterman v. 
Albright, 122 N. Y. 484, 25 NE, 856, 
19 AmSR 510, 11 LRA 800, supra 
note 44. 

52. Gregory v. 
Wis. 451, 47 NW 832. 

53. Generally see Crops 17 Cid, 
p 378; Judicial Sales § 134. See also 
supra § 1456 in 41 C. J. 


Rosenkrans, 78 


. 
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on whether the crops are growing®* or have been 
harvested or are ready for harvesting® at the time 


of the sale. 
[§ 1896] bb. Growing Crops. 


the sale.5? 


54. See infra § 1896. 

55. See infra § 1897. 

56. Sherman v. Willett, 42 N. Y. 
146, 151. 


“The mortgage was a lien upon the 
whole premises, including the rye, 
and at the time of sale, the mort- 
gagee announced that he would not 
sell the rye, but would sell the bal- 
ance. The purchaser knew this, and 
bid with this understanding. The 
rye was not sold. The purchaser did 
not buy it. How can he claim it?” 
Sherman v. Willett, supra. 

57. Dayton v. Dakin, 103 Mich. 65, 
61 NW 349; Congden vy. Sanford, La- 
lor (N. Y.) 196, See Citizens’ Bank 
v. Miller, 44 La. Ann. 199, 10 S 779 
(holding that, where an agreement 
is made between the mortgagor and 
the mortgagee, contemplating a leas- 
ing of the mortgaged property for 
rents payable in kind out of the 
crops, the purchaser is entitled only 
to the mortgagee’s share under the 
agreement). 

58. See supra this section. 

59. Ark.—Oliver v. Deffenbaugh, 
166 Ark. 118, 265 SW 970. 

Cal.—Sullivan v. Mendocino Coun- 
Ty Gp UDER: Ctra l Sop Calva Vasyl Oo er, 
. Ill.—Yates v. Smith, 11 Ill. A. 459; 
Sugden v. Beasley, 9 Ill. A. 71; Har- 
mon v. Fisher, 9 Ill. A. 22. 

Kan.—Missouri Valley Land Co. v. 
Barwick, 50 Kan. 57, 31 P 685; Skil- 
ton Vaivddarrel,).5. Kan. Ai 253,. 47.P 
177; Wheat v. Brown, 3 Kan. A. 431, 
43 P 807; Shockey v. Johntz, 2 Kan. 
A, 483, 43.P 993. 

La.—Galliher v. Davidson, 43 La. 
Ann. 526, 9 S 114; Williamson -v. 
Richardson, 31 La. Ann. 685; Blud- 
worth v. Hunter, 9 Rob. 256. 

Md.—Wootton v. White, 90 Md. 64, 
44 A 1026, 78 AmSR 425. 


Mich.—Ledyard v. Phillips, 47 
Mich. 305, 11 NW 170; Scriven v. 
Moote, 36 Mich. 64. 

Miss.—Reily v. Carter, 75 Miss. 
798, 23 S 435, 65 AmSR 621. 

Mo.—Hayden vy. Burkemper, 101 


Mo. 644, 14 SW 767, 20 AmSR 643; 
Wallace v. Cherry, 32 Mo. A. 436; 
Culverhouse v. Worts, 32 Mo. A. 419. 
N. J.—Howell v. Schenck, 24 N. J. 
L.. 89. 
N. Y.—Shepard v. Philbrick, 2 Den. 


174; Lane v. King, 8 Wend. 584, 24 
AmD 105. But compare Sexton v. 
Breese, 135. N. Y. 387, 32 NE -133 
infra note 61 [a]. 

N. D.—Hendricks v. Stewart, 206 
NW 790. 

Okl.—Dixon v. Pugh, 74 Okl. 236, 
178 P 880. 

S. C.—Tittle v. Kennedy, 71 S. C. 
1, 50 SE 544, 4 AnnCas 68. 

Va.—Armour Fertilizer Works v. 


Taylor, 129 Va. 1, 105 SH 574; Crews 
v. Pendleton, 1 Leigh (28 Va.) 297, 
19 AmD 750. 

See Royal Ins. Co. v. Miller, 199 
U. S. 363, 26 SCt 46, 50 L. ed. 226 
(generally, under the civil law, crops 
are included in the mortgage and 
pass to the mortgagee); Hecht v. 
Dettman, 56 Iowa 679, 7 NW 495, 10 
NW 241, 41 AmR 131; Aultman, etc., 
Co. ‘v. O'Dowd, 73° Minn. 58, 75. NW 
756, 72 AmSR 603; Power Mercantile 
Co. v. Moore Mercantile Co., 55 Mont. 


401, 177 P 406; Smith v. Howell, 91 
Or..279; 176 P 805; lyons) v. Adel, 
39 S. D. 317, 164 NW 56; Allen v. 


The purchaser at 
foreclosure sale is not entitled to the crops grow- 
ing on the land at the time of the sale where they 
are explicitly reserved therefrom®* or where there 
has been a valid agreement between the mortgagor 
and the mortgagee that they shall not be subject to 
In the absence of such reservation or 
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agreement,°> or 


f§§ 1895-1896 — 


of controlling provisions in the 


foreclosure decree, there is a conflict of authority, 


some courts holding that the purchaser takes the 


Elderkin, 62 Wis. 627, 22 NW 842; 
Stevens v. Ullerich, 4 Sask. L. 170, 
17 WestLR 568 (all recognizing rule 
of the text). 

“With respect to the growing 
crops, the question does not seem to 
me to involve the general doctrine of 
emblements, but to depend on the 
particular contract of the parties. 
There can be no doubt, that if one 
sell his land without any reserve, all 
the crops, not severed, will pass to 
the purchaser. They are a part of 
the subject, and enter into the price. 
The contract between the mortgagor 
and mortgagees is, in effect, this: 
‘I convey you my land, slaves &c. as 
a security for the debts I owe you; 
I bind myself to pay you those debts 
by a given time, and if I fail, you 
may proceed, and get a decree for a 
sale of the subject; meantime, I re- 
main in possession, use the Slaves, 
and take the profits of the land; but, 
whenever you get a decree, you may 
immediately sell every thing.’ Un- 
der this agreement, if the mortgagor 
goes on and makes preparation for a 
crop, he does it with a full knowl- 
edge, that the land with the crop is 
subject to be sold, if the decree be 
obtained before he Severs it. Nor 
does he lose any thing by this: for 
the crop on the land enhances the 
price; if by this inerease, the debt 
be overpaid, he gets the overplus; 
if not, still the full value of his 
labour goes (as he had agreed it 
Should go) to the payment of the 
debts secured by the mortgage.” 
Crews v. Pendleton, 1 Leigh (28 Va.) 
297, 305, 19 AmD 750. 

[a] Rule applied. — The mort- 
gagee may include as damages sus- 
tained by him, by reason of an in- 
junction under a bond conditioned to 
pay such damages if the court deter- 
mined eventually that the mortgagor 
was not entitled to it, the value of 
the crops stripped from the mort- 
gaged premises between the time the 
sale was first advertised to be held 
and three months later when -it was 
held, the. court grounding its deci- 
sion on the right of the purchaser to 
the growing crops on the land at the 
time when the sale should have been 
held. Aldrich v. Reynolds, 1 Barb. 
Chi GN owe. 

{b] In Vermont a failure to re- 
cord the decree of foreclosure as re- 
quired by statute gives to the cred- 
itors of the mortgagor a right to 
levy upon the crops as his, where 
he is allowed to occupy the premises 
after foreclosure. Wolcott v. Ham- 
Lito Oae Witio lie uioos 

60. Heavilon v. Farmers Bank, 81 
Ind. 249; Aldrich v. Ohiowa Bank, 64 
Nebr. 276, 89 NW 772, 97 AmSR 648, 
57 LRA 920; Foss v. Marr, 40 Nebr. 
559, 59 NW 122; Cassilly v. Rhodes, 
12 Oh. 88; Seybolt v. Burtner, 1 Oh. 
Dec. (Reprint) 225, 4 WestLJ 545; 
Mason v. Lemmon, 4 OhS&CP 322, 3 
OhNP 116; Temple Trust Co. v. Pir- 
tle, (Tex. Civ.°A.) 198 SW 627; Co- 
lonial Land, etc., Co. v. Joplin, (Tex. 
Civ. A.) 196 SW 626; McKinney v. 
Williams, (Tex. Civ. A.) 45 SW 335. 

{a] Rule applied. — (1) Crops 
cannot be taken for payment of taxes 
of the mortgagor, where they were 
sown and harvested after the mort- 
gagor’s death, by his widow and ad- 
ministratrix, after the sale but with- 


crops growing at the time of sale,°® others holding 
that he does not, basing their decisions on widely 
differing grounds, as, for example, that the mort- 
gagor retains title after executing the mortgage, 
the mortgagee having only a lien, in states follow- 
ing that rule,*t or that to hold otherwise would de- 
feat the policy of the appraisement statutes,®°? or, 


in the redemption period, the -crops 
belonging to the widow who grew 
them and not to the mortgagor’s es- 
tate. Gregory v. Wilson, 52 Ind. 
233. (2) As between the receiver of 
mortgaged premises and a _ tenant — 
of the mortgagor, the tenant is en- 
titled to the crops growing on the 
mortgaged premises at the time of 
the appointment and pending an ap- 
peal from an order confirming the 
foreclosure sale.. Cassell v. Ashley, 
3 Nebr. (Unoff.) 787, 92 NW 1035. 

Sale of growing crops as construc- 
tive severance see infra § 1897. 

61. Heavilon v. Farmers Bank, 81 
Ind. 249, 253; Willis v. Moore, 59 
Tex. 628, 46 AmR 284; McKinney v. 
Williams, (Tex. Civ. A.) 45 SW 335. 

“The general principle seems to be 
recognized, ‘that the tenant who sows 
a crop shall reap it, if the term of 
his tenancy is uncertain... yet ifa 
mortgagee forecloses his mortgage, 
whatever crops are then growing 
upon the mortgaged premises, if 
planted after the mortgage is made, 
become the mortgagee’s, whether 
planted by the mortgagor or by his 
tenant, free from any claim upon 
them by such tenant.’ 1 Washburn 
Real Prop. 106, section 21, citing, 
among other cases, Jones v. Thomas, 
8 Blackf. (Ind.) 428. ... When Jones 
v. Thomas, supra, was decided, it was 
the established doctrine here, as else- 
where, that a mortgage transferred 
the title to the mortgagee, and, after 
condition broken, if not before, en- 
abled him to maintain ejectment, and 
this led, inevitably, to the conclusion 
declared in that case. The rule, now 
well established, however, is, that a 
mortgage creates no estate in the 
mortgagee, but confers on him only a 
lien upon the estate of the mort- 
gagor, which estate, by force of the 
mortgage, can be transferred to the 
mortgagee only by a foreclosure and 
sale according to law. When such 
foreclosure and sale can or will be 
accomplished in any case, can not be 
anticipated, and so the term of ten- 
ancy being uncertain, the case comes 


under the general rule already 
stated.” Heavilon v. Farmers Bank, 
supra, 

[a] Between vendee of mortgagor 


and mortgagee in possession.—As be- 
tween a mortgagee in possession and 
a vendee of the mortgagor, the mort- 
gage being prior to the bill of sale 
of the crops, the vendee has title to 
the crops inasmuch as the title is in 
the mortgagor, and the mortgagee, 
even though he is in possession, has 
only a lien. Sexton v. Breese, 135 N. 
Y. 387, 32 NE 133 [aff 57 Hun 1, 10 
NYS 510] [cit Shepard v. Philbrick, 
2 Den. (N. Y.) 174, as following the 
same rule]. 

62. Foss v. Marr, 40 Nebr. 559, 
565, 59 NW 122; Cassilly. v. Rhodes, 
12 Oh. 88, 95. 

“Tf the question were between the 
grantor and grantee, whether grow- 
ing crops, annual or other, pass by a 
deed of sale, it would be of easy solu- 
tion. They are not, technically, ‘em- 
blements,’ but ‘issues,’ or ‘profits,’ 
and part of the land, while in the 
owner’s hands; and, unless excepted, - 
pass by the deed, because it is con- 
strued most strongly against him 
who makes it. Austin v. Sawyer, 9 
Cow. (N. Y.) 39; Union Bank y. Em- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fadependently" of appraisement, broadly on the 
ground that the crops are personal property.®* 
Extent and limits of rule favoring purchaser. 
In jurisdictions where the crops go to .the foreelo- 
sure purchaser,** the rule applies not only against 
the mortgagor but also against his tenant in pos- 
session of the land, who took a lease and planted the 
crop after the exeeution of the mortgage,°> or, a 
fortiori, after the commencement of foreclosure pro- 
ceedings and the filing of a lis pendens,* or after 
the foreclosure sale and during the period of re- 
demption,®? even though the lessee sowed the crops 
in reliance on the mortgagor’s promise that he 
would redeem the land;°* but the purchaser is not 
entitled as against the lessee where the latter has 
not been made a party to the foreclosure suit ;°%° 
and in some jurisdictions the interests of tenants 
in growing crops are protected by statute,’° but such 
a statute has been construed to apply only to ten- 
ants who actually grow the crops.‘ 
been held not to apply where there is no necessity 
for the subjection of the crop to the mortgage lien 
But the purchaser 
at foreclosure sale does not own the crop until he 


in order to pay off the debt.” 


erson, 15 Mass. 159. This reasoning 
does not apply to judicial sales when 
conducted under our system of ap- 
praisements. The principle, which 
now extends to personalty, as well as 
to lands, is, that the subject of sale 
should be appraised, and not sold, ex- 
cept at a price bearing some propor- 
tion to its value. But where lands 
are valued for judicial sale, the 
value of the annual crops is not in- 
cluded in the estimate. Yet, if the 
crops passed, the purchaser would 
acquire property which had not been 
subjected to appraisal; and thus de- 
feat the system of policy intended 
for the debtor’s. protection. The 
debtor’s rights, therefore, can be 
saved only by regarding the annual 
crops as persoralty, requiring a 
Separate levy.’’ Cassilly v. Rhodes, 
supra [quot Foss v. Marr, supra]. 

63. Aldrich v. Ohiowa Bank, 64 
Nebr. 276, 279, 89 NW 772, 97 AmSR 
643, 57 LRA 920. 

“The title to the annual crops 
growing on the lands does not pass to 
the purchaser on judicial sale, for 
the reason that the law regards them 
as personal property. This being 
their legal status, the controversy 
over whether or not they were taken 
into account by the appraisers be- 
comes immaterial. The appraisers of 
the land would have no right tg ap- 
praise the personalty which they may 
find upon the land. This status of 
the property also renders the ques- 
tion of possession by the purchaser 
a plain and reasonable one. It will 
be conceded that a purchase of real 
estate would not carry with it the 
personal property of the vendor. 
When you buy and receive title to 
my land, you do not buy my horse, 
and by the act of buying the land 
you have acouired no right to the 
horse. . . The law recognizes the 
necessity of agriculture, and favors 
its promotion, and, as is said in 
Houts v. Showalter, 10 Oh. St. 124, 
‘Under our system, frequent adver- 
tisements and offers for sale, and 
occasionally revaluations are neces- 
sary, before a sale can be effected. 
When an appraisement is made, it 
can not be foreseen when a sale will 
be effected. It is not for the interest 
of any party, nor for the public in- 
_ terest, that the land should thence- 

forth lie waste; then, there may have 
been no crop sown or planted.’ This 
failure to sow or plant is what the 
law discourages, and it can only en- 
courage sowing and planting under 
circumstances like these by assur- 
ing a man that if he sow, he shall 
reap.” Aldrich v. Ohiowa Bank, su- 
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states this rule 


crop.‘® 


The rule has 


pra. 

64, See supra text and note 59. 

65. Goodwin v. Smith, 49 Kan. 351, 
31 P 153, 33 AmSR 373, 17 LRA 284; 
Rardin v. Baldwin, 9 Kan. A. 516, 
60 P 1097; Reed v. Swan, 133 Mo. 100, 
384 SW 483; Howell v. Schenck, 24 
N. J. L. 89; Calvin v. Shimer, (N. J. 
Ch.) 15 A 255; Lane v. King, 8 Wend. 
(N. Y.) 584, 24 AmD 105. 

66. Tittle v. Kennedy, 71 S. C. 1, 
50 SE 544, 4 AnnCas 68. 

67. Sullivan v. Mendocino County 
SupermCt., 185: Cal 33 e142. 195 
1061; Hendricks v. Stewart, (N. D.) 
206 NW 790. ; 

“Respondents claim a right to re- 
tain possession of the premises for 
the purpose of cultivating and har- 
vesting the crops it planted pending 
the running of the period of redemp- 
tion. The theory advanced is that 
the termination of the leasehold be- 
came uncertain by reason of the duty 
of the landlord to protect the lease 
by a redemption from the foreclosure 
sale. Such a presumption might be 
indulged as against the landlord 
mortgagor, but it ecannot be main- 
tained as against the purchaser un- 
der the foreclosure. The respondents 
holding under this lease had notice 
that all their rights would be termi- 
nated and cut off at the expiration of 
one year from the issuance of the 
certificate of sale, November 8, 1919, 
unless they or their landlord re- 
deemed. That date fixed the termi- 
nation of their leasehold as defi- 
nitely as if it had been so written 
in the lease. They had an option to 
redeem. This could prove no more 
effective to extend their time than 
an option to renew their lease. 
Neither would have any force unless 
exercised within the time limited. 
The purchaser cannot be prejudiced 
by any laches on the part of the 
lessor in failing to protect his ten- 
ants for which the purchaser was in 
no way responsible.” Sullivan v. 
Mendocino County Super. Ct. su- 
pra. 

68. Hendricks v. Stewart, (N. D.) 
206 NW 790. 

69. St. John v. Swain, 14 NYS 743 
(holding also that the foreclosure 
purchaser was not entitled to the 
crops under the terms of the judg- 
ment). - 

[a] Bule applied.—Where the de- 
eree of foreclosure is attacked for 
not including the sugar cane grow- 
ing on the land which had been 
planted by a tenant, the court holds 
that it was rightly not included as 
the tenant was not a party to the 
proceedings. Compania General de 
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is entitled to possession of the land;’* and hence, 
if thee mortgagor remains in possession after the 
sale, pending an appeal or pending the period al- 
lowed by law for redemption, he is entitled to 
harvest or sell the growing crop,’* and in some 


is also applied where the mort- 


gagor remains in possession until the confirmation of 
the sale by the court;’®> but in other states the 
confirmation operates in favor of the purchaser’s 
right from the time of the sale itself, as respects 
the crops which were not then severed,’® provided 
there is no unreasonable or misleading conduct or 
delay and no equities will be infringed.”? 
gagor who sows the crop after the sale and before 
confirmation without the consent of the purchaser 
knowing that it could not be harvested until after 
the confirmation has no right to cut and sell the 
A mortgagor who continues in possession 
after his time for redemption has expired has no 
right to cut and sell the ecrop.7® 

[§ 1897] cc. Crops Harvested or Ready for Har- 
vesting. Crops harvested before the foreclosure sale 
belong to the mortgagor, or to his tenant, as the 
case may be, and do not go to the foreclosure pur- 


A mort- 


qabaces v. Ganson, 13 Philippine 


70. See statutory provisions. 


71. Citizens’ State Bank v. Knott, 
199 Mo. A. 90, 202 SW 278. 
[a] Tenant subleasing to others. 


—Where land subject to trust deeds 
was about to be sold, and owners 
deeded it to defendant, with notice, 
and he permitted his father to lease 
to four tenants, in exchange for per- 
mission to use another farm, and the 
trust deed was foreclosed, the father 
was not a tenant entitled to his share 


of the crops. Citizens’ State Bank 
eet eee 199 Mo. A. 90, 202 SW 
72. Anderson  v. Nat. 


Marietta 
Bank, 93 Okl. 241, 220 P 883. 
73. See cases infra note 74. 
74. Ill.—Johnson v. Camp, 51 Il, 
219; Knox v. Oswald, 21 Ill. A. 105. 
Iowa.—Everingham v. Braden, 58 
Iowa 133, 12 NW 142; Hecht v. Dett- 
man, 56 Iowa 679, 7 NW 495, 10 NW 
241, 41 AmR 131; Dobbins v. Lusch, 
53 Towa 304, 5 NW 205, 
Kan.—Myers v. Steele, 98 Kan. 577, 
158 P 660, LRAI917C 4. , 
Minn. —Aultman, etc., Co. v. 
O’Dowd, 73 Minn. 58, 75 NW 756, 72 


AmSR 603. 

Mo.—Nichols v. Lappin, 105 Mo. 
A. 401, 79 SW 995; McAllister v. 
Lawler, 32 Mo. A. 91. 

Mont.—Power Mercantile Co. v. 


Moore Mercantile Co., 55 Mont. 401, 
177 P 406. 

N. D.—Whithed v. St. Anthony, 
ete.,, El. Co., 9 N. D. 224, 83 NW 238, 


50 LRA 254, 
Howell, 91 Or. 279, 


Or.—Smith v. 
TYNE ESS, 

75. Richards v. Knight, 78 Iowa 
69, 42 NW 584, 4 LRA 4538; Allen v. 
Elderkin, 62 Wis. 627, 22 NW 842; 
Woehler v. Endter, 46 Wis. 301, 1 
NW 329, 50 NW 1099; Stevens v. 
Ulerige, 4 Sask. L. 170, 17 WestLR 

76. Ruggles v. Centreville First 
Nat. Bank, 43 Mich. 192, 5 NW 257. 


77. See cases supra note 76. 

78 Parker vy. Storts, 15 Oh. St. 
351. 

79. Perley v. Chase, 79 Me. 519, 11 
A 418; Lyons vy. Adel, 39 S. D. 317, 
164 NW 56. 

{a] The holder of a second mort- 


gage, who fails to redeem from the 
foreclosure of the first mortgage, 
loses his rights to the crops growing 
thereon, and such crops having fully 
matured when the land is later con- 
veyed to him, they do not pass to 
him as a part of the land conveyed, 
but remain in the grantor. Lyons v. 
Adel, 39 S. D. 317, 164 NW 56. 


252 [42 C.J.) 


chaser.*° 


tel mortgage on it.®? 


rity.®® 


80. Stuttgart Rice Mill Co. v. 
Reinsch,.123 Ark. 351, 184 SW 836; 
Vogt v. Cunningham, 50 Mo. A. 136; 
Hayden v. Burkemper, 40 Mo. A. 346. 

81. Anderson v.- Strauss, 98 JIll. 
485; Jones v. Thomas, 8 Blackf. 
(Ind.) 428; Wootton v. White, 90 Md. 
64, 44 A 1026, 78 AmSR 425; Lich v. 
Strohm, 134 Wash. 490, 236 P 88. 

62. Penryn Fruit Co. v. Sherman- 
Worrell Fruit Co., 142 Cal. 643, 76 P 
484, 100 AmSR 150; John Hancock 
Mut. Ls Ins. Co. v. Watson, 200 Ill. 
Ay Sib’ Rankin “vs Kinsey, 97. L.A. 
215; Jones v. Adams, 37 Or. 473, 59° P 
S62 6. 

83. See Crops § 1. 

84. White v. Pulley, 27 Fed. 436; 
Lombardi v. Shero,-14 Tex. Civ. A. 
594, 37 SW 613, 971. 

85. Lombardi v. Shero, supra. 

86. Hecht vy. Dettman, 56 Iowa 
679, 7 NW 495, 10 NW 241, 41 AmR 
131; Myers v. Steele, 98 Kan. 577, 
158 P 660, LRAI917C 4; Clay Centre 
First Nat. Bank v. Beegle, 52 Kan. 
709, 35 P 814, 39 AmSR 365; Beckman 
Vv. Sikes, 35 Kan. 120, 10 P 592; Foss 
v. Marr, 40 Nebr. 559, 59 NW 122; 
Kettering v. Barber, 37 S. D. 602, 159 
NW 1383. ; 

[a] Reason for rule.—‘“The grain 
being mature, the course of vegeta- 
tion has ceased and the soil is no 
longer necessary for its existence. 
The connection between the grain 
and the ground has changed. The 
grain no longer demands nurture 
from the soil; d 
forms no other office than affording a 
resting place for the grain—it has 
the same relations to the grain that 
the warehouse has to the threshed 
grain or the field has to the stacks 
of grain thereon. ... Now the ma- 
ture grain-is not regarded by the law 
like the growing blades, 
of the realty, but as grain in a con- 
dition of separation from the soil.” 
Hecht v. Dettman, 56 Iowa 679, 680, 
7 NW 495, 10 NW 241, 41 AmR 131. 

87. Myers v. Steele, 98 Kan. 577, 
579, 158 P 660, LRAI917C 4 (where 
eorn fully matured was sold by the 
mortgagor a few days before the eX- 
piration of the time for redemption 
but was not ready to husk or put 
into the crib until a month later, and 
was left standing in the meantime, 
the court held that it passed by the 
sale to the mortgagor’s vendee and 
not to the foreclosure purchaser). 

“The reasons given for preferring 
the test of maturity to that of sever- 
ance clearly suggest the corollary 
that a crop should be regarded as 
mature in this sense whenever it has 
ceased to draw sustenance from the 
soil, notwithstanding it may require 
seasoning before it is ready to be 
stored or marketed, and therefore 
may conveniently and advantageously 


be left standing for a time.” Myers 
v. Steele, supra. 
88. Generally see Judicial Sales 


5, 134. See also supra § 1455 in 41 
io 
Celts collected by receiver see su- 

pra §§ 643, 1715; and infra § 1947. 
son U!) S=In re Foster, 9 F. Cas. 

No. 4,963, 6 Ben. 268 [aff 9 F. Cas. 

No. 4,981]. 

Ark.—Tallman v. Heuck, 152 Ark. 


It has been held, however, that there 
must be an actual severance of the crop, ard that 
the mortgagor cannot defeat the right of the fore- 
closure purchaser to the crop by selling it, without 
cutting, before the foreclosure,** or by giving a chat- 
Following the law in other 
states,** it has been held to the contrary that a sale 
or mortgage of crops still growing on the land op- 
erates as a severance,** regardless of their matu- 
In some states, maturity of the crop rather 
than severance is made the test,°° and the fact that 
it is left standing while seasoning will not change 


the ground now per-|, 
389, 8 S 923; Bowman v. McKleroy, 


as a part] 


‘that period, 
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438, 238 SW 603. 


Cal.—Pendola v. Alexanderson, 67 


Calman wie Os 

Tl.—Gandy v. Coleman, 196 Ill. 
189, 63 NE 625. 

Kan.—Jackson v. King, 62 Kan. 
850, 62 P 655. 

Ky.—Huston v. Strow, 8 Ky. Op. 


603. 
La.—Thompson vy. Ratcliff, 45 La. 


Ann. 474, 12 S 524, 

Hise gma Wee v. Glass, 54 Miss. 
382. 

Nebr.—Felino v. K. S. Newcomb 
Lumber Co., 64 Nebr. 335, 89 NW 755, 


97 AmSR 646. 


3 N. Y.—Argall v. Pitts, 78 N. Y. 
39. 
Pa.—Garrett v. Dewart, 43 Pa. 


342, 82 AmD 570. 

Vt.—Chapman v. Smith, 9 Vt. 153 
Dei beer a hier ed v. Mason, Wythe 

8. 

[a] Tenant having leased the 
premises and paid the rent for the 
term, or having agreed to pay it to 
the owner, cannot be required to pay 
such rent to the mortgagee before he 
receives’ title through foreclosure. 
Huston v. Strow, 8 Ky. Op. 603. 

s@. Ark.—Tallman v. Heuck, 152 
Ark. 438, 238 SW 603; Planters’ Mer- 
cantile Co. vy. Planters’ Cotton Co., 


128 Ark. 162, 198 SW 516. 
Cal.—Whitney v. Allen, 21 Cal. 
233. 
Ill.—Silverman  v. -Northwestern 
Mute. Ins Co; sells tA dod: 


La.—Chaffe v. Purdy, 43 La. Amn. 
14 La. Ann. 587. 

N. Y.—Argall v. Pitts, 78 N. 
2319. 

Pa.—Talbot’s Appeal, 2 Walk. 67 

S. D.—Robinson v. Wilson, 44 S. D. 
281, 1883 NW 874 

Vt.—Chapman v. Smith, 9 Vt. 153. 
eb aCe i ge v. Mason, Wythe 

[a] During suspension of sale.— 
The owner of the equity must pay to 
the mortgagee rents and profits for 
the entire period of suspension of 
sale caused by the particular defense 
set up and not sustained. Platts- 
pare} Bank v. Platt, 1 Paige (N. Y.) 

[b] Share of crops as rent.—The 
foreclosure purchaser is not entitled 
to hay removed between the time of 
sale and confirmation and accepted by 
the mortgagor as rent. Tallman v. 
Heuck, 152 Ark. 438, 238 SW 603. 

[c] Purchaser’s liability to ac- 
count.—Where a foreclosure decree 
is construed to pass to the purchaser 
only the rents which have accrued up 
to the time when foreclosure pro- 
ceedings were commenced, rents ac- 
cruing subsequently between the 
first and second sales do not belong 
to the purchaser at the first sale, and 
where he was in possession during 
it was held that he must 
account for them. Las Vegas R., 
ete; Covey, St. Louis * County, Grist 
Co., 17 N. M. 286, 126 P-.1009. 

[d] Recovery by mortgagee,— 
Under the statute the mortgagee is 
entitled to the rents accruing during 
the pendency of foreclosure proceed- 
ings, and may recover from the les- 
see as such rents fall due without 


Ye 


[§§ a 


its status as a matured or severed crop.** 

[§ 1898] (6) Rents and Profits**—(a) In General. 
Generally speaking a purchaser at a foreclosure sale 
is not entitled to any rents or profits of the estate 
accruing up to the time of the foreclosure,*® or ac- 
cruing during the pendency of the foreclosure pro- 
ceedings,°° even though under the terms of the 
mortgage the mortgagee is entitled to possession 
upon default im any of the payments,®! unless, in 
such ease, the purchaser is himself the mortgagee 
and entitled to the rents in that capacity.°? 

Pledge or assignment of rents. 


The purchaser is 


waiting until the proceedings have 
been completed. Lamorere v. Cox, 32 
La. Ann. 1045. 

[e] Between grantor and trustee 
in deed of trust.—As between a 
grantor in a deed of trust for cred- 
itors and the trustee, the grantor is 
entitled to the rents and profits pen- 
dente lite, the grantor remaining in 
possession and nothing appearing in 
the trust deed to show an intention 
that the trustee should collect the 
rents. Schoolfield v. Cogdell, 120 
Tenn. 618, 113 SW 375. 

[f] Where defendant has delayed 
foreclosure proceedings and thereby 
kept complainants out of the posses- 
sion of the premises and of the rents 
and profits, and the proceeds of sale, 
on a decree for foreclosure, are insuf- 
ficient to pay the amount due and 
costs, defendant should be ordered 
to pay the intermediate rents and 
profits, or so much thereof as may be 
necessary to make up the deficiency 


to complainants, as damages sus- 
tained by the appeal. Utica Bank v. 
Mingeh) 3 Barbas Ch (GN) coo mao 
AmD 175: 


Rents accruing after foreclosure 
sale see infra §§ 1899-1902. 

91. Felino v. K. S. Newcomb Lum- 
ber Co., 64 Nebr. 335, 89 NW 755, 97 
AmSR 646. See Standish v. Mus- 
grove, 223 Ill. 500, 79 NE 161 (recog- 
nizing rule). 

[a] Between purchaser and mort- 
gagor.—Even though the trust deed 
contains a waiver by the grantor of 
all right to the possession of and 
income from the premises pending 
foreclosure proceedings, the pur- 
chaser is not entitled to such income 
in the absence of any provision in 
the decree showing that the waiver 
had been acted upon and directing 
payment to the purchaser. Standish 
v. Musgrove, 223 Ill. 500, 79 NE 161. 

[b] Between purchaser and mort- 
gagee.—Where by the terms of the 
mortgage the mortgagee is entitled 
to possession upon default in any of 
the payments, the mortgagee is en- 
titled to rents and profits from that 
time under an obligation to account 
therefor in the foreclosure proceed- 
ings, but he is not liable for such 
rents in an action at law to recover 
them, brought against him by the pur- 
chaser at the foreclosure sale. Felino 
v. K. 8S. Newcomb Lumber Co., 64 
Nebr. 335, 89 NW 755, 97 AmSR "646. 

92. Jefferson Vv. ‘Edrington, 53 
Ark. 545, 14 SW 99, 908; Ray v. Hen- 
derson, 310 THE S0be tl NB 579; Syras= 
cuse City Bank v. Tallman, 31 Barb. 
CNS Yen) Oils 

[a] 
The purchaser at a void foreclosure 
sale, being one of the creditors se- 
cured by the deed of trust under 

which the sale was made, where the 
sale is afterward set aside, may ap- 
ply the rents due from him, as tenant 
in possession, to the payment of the 
mortgage debt, unless such rents are 
needed to pay off prior liens. Jeffer- 
son v. Hdrington, 538 Ark. 545. 14 SW 
99, 9038. See Utica Bank vy. Finch, 3 
Barb. Ch. (N. Y.) 298, 49 AmD 175 
Supra note 90 [f]. 

Before foreclosure see supra § 604 
et-seq. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Application of rents to debt.— 


P -§§ 1898-1899] 


entitled to rents which have been specifically 
pledged®* as further security for the payment of 
the mortgage debt and which have been ordered sold 
Whether, in the ease 
of an assignment of rents by the mortgagor, the 
foreclosure purchaser or the assignee is entitled 
thereto is a point upon which the courts differ, some 
favoring the assignee,®® others the purchaser.®° 

[§ 1899] (b) Rents Accruing after Foreclosure 
The foreclosure purchaser 
is entitled to the rents, issues, and profits of the 
property from and after the time when he becomes 
invested with the title and the right of possession,9” 
subject only to an obligation to account to a redemp- 
tioner after redemption,®’ or to a trustee or a fore- 
closure purchaser under a prior mortgage after de- 
“mand for possession has been made on him by the 
latter,°® but free from any obligation to account 
to the holder of a concurrent mortgage,! or to a 
foreclosure purchaser under a junior mortgage,? in 
the absence of any claim that the security is insuf- 


by the terms of the decree.®4 


Sale—aa. In General. 


93. See supra § 402. 

94. Schaeppi v. Bartholomae, 118 
Ill. A. 316 [rev on other grounds 217 
ail, 105, 75. NEY 447-2 LRANS 10799; 
Funk v. Mercantile Trust Co., 89 
Iowa 264, 56 NW 496. 

[a] Appointment of receiver.— 
Where a trust deed mortgages the 
rents, issues, and profits of the ‘mort- 
gaged premises during the period of 
redemption as security for the mort- 
gage debt, the rights of the owner of 
the eauity of redemption are subject 
to all the provisions of the trust 
deed, including the conveyance of the 
rents, etc., so that the appointment of 
a receiver operates to deprive such 
owner of the possession of the prem- 
ises and the right to collect income, 
as well as to exercise other acts of 
ownership, until the mortgage debt 
is extinguished or the property re- 
deemed. Howard v. Burns, 201 Ill. 
A. 579 [aff 279 Ill. 256, 116 NE 703]. 


95. Sanger v. Hunsucker, (Tex. 
Civ. A.) 212 SW 514 (rents payable in 
erops). 

96. Patrick v. Knapp, 27 N. D. 100, 
145 NW 598. 

{a] Purchaser under second mort- 
gage.—Future rents assigned to a 


prior mortgagee as further security 
for the payment of a debt pass to the 
purchaser at a foreclosure sale un- 
der a subsequent mortgage, and he 
is entitled to receive them until the 
prior mortgage is foreclosed and 
they pass to the purchaser at the sale 
thereunder. Patrick v. Knapp, 27 
N. D. 100, 145 NW 598. 

97, Ark.—Tallman v. Hieuck,” 152 
Ark. 438, 238 SW 603. 

Cal.—Shores v. Scott River Co., 21 
Cal. 135. 

Del.—Williams v. Cochran, 13 Del. 
420, 31 A 1050. 


Ill.—Epley v.. Eubanks, 11 Ill. A. 
272. 

Ind.—Brownfield v. Weicht, 9 Ind. 
394, 

Iowa.—Varnum vy. Winslow, 106 


Iowa 287, 76 NW 708. 

Kan.—Condon v. Marley, 7 Kan. A. 
383, 51 P 924; Wheat v. Brown, 3 
Kan. A, 431, 43 P 807. 

Ky.—Taliaferro v. Gay, 78 Ky. 496. 

Mass.—Debbins v. Forster, 219 
Mass. 370, 106 NE 1017 (recognizing 
rule). 

Miss.—Dunton v. Sharpe, 11 S 168; 


Hatch v. Sykes, 64 Miss. 307, 1 S 
Big conépome v. Davis, 67 Mo. A. 
Ds Nabi Renard v. Brown, 7 Nebr. 
aN J.—Thompson v. Ramsay, 72 


N. J. Eq. 457, 66 A 588 (recognizing 
rule). 

N. Y.—O’Neill v. Morris, 28 Misc. 
613, 59 NYS 1075. 

N. D.—Patrick v. Knapp, 27 N. D. 
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suit.° 


its possession,?® 


100, 145 NW 598. 

Oh.—Heidelbach v. Slader, 1 Handy 
456, 12 Oh. Dec. (Reprint) 234. 

\Pa.—West v. Herrod, 1 Pa. 
8302 A> 84 1, 

R. I.—Newton v. Speare Launder- 
ines COLO) Ry a OA Cn oeene leks 

S. C.—Ex p. Owens, 100 S. C. 324, 
84 SE 875; Page v. Street, 17 S. C. 
Bq. 159. 

Wash.—Merz v. Mehner, 67 Wash. 
130m L20RR S93. 

[a] By statute this may be the 
rule in force. Harris v. Foster, 97 
Calo 292) (32.5 246,330 Am SR si 
(purchaser at foreclosure sale is, un- 
der Code Civ. Proc. § 707, entitled 
to the rents from the date of the 
sale). 

[b] Stranger who purchases from 
the foreclosure purchaser takes title 
and right to possession and rents 
free of any claim by the children of 
the mortgagor, deceased, as alleged 
coOwners of a half interest. Merz 
v. Mehner, 67 Wash. 135, 120 P 893. 

[ec] “Tenant in possession.’”—One 
who, pending a _ foreclosure _ suit, 
comes into possession of the prem- 
ises under defendant is responsible 
as “tenant in possession,” under the 
statute, for the rents and profits ac- 
eruing after the day of sale and be- 
fore delivery to the purchaser. 
Shores v. Scott River Co., 21 Cal. 135. 

98. See Patrick v. Knapp, 27 N. D. 
100, 145 NW 598 (no redemption hav- 
ing been made, the purchaser is en- 
titled absolutely to the rents). 

Accounting on redemption for rents 
and profits see infra §§ 2224-2230. 

99. Crawford v. Munford, 29 fll. 
A. 445; In re Life Assoc. of America, 
96 Mo. 632, 10 SW 69. 

i -Gain v. Hanna, 63 Ind. 408. 

2. Catterlin v. Armstrong, 79 Ind. 
514; Renard v. Brown, 7 Nebr. 449. 

3. Renard v. Brown, supra. 

4 Renard vy. Brown, supra. 


Cas. 


Ba Walshe valmutgersice Ins? Coy 
to FAbbERr GN: oY.) 438.) Bute see Cat- 
terlin v. Armstrong, 79 Ind. 514 


(holding that, although a purchaser 
at a foreclosure sale, defective be- 
cause a junior mortgagee was not 
made a party, upon a subsequent re- 
demption by the latter, must account 
for the rents and profits, such sale 
operating merely as an assignment 
of the first mortgage, if the sale op- 
erates not only as an assignment of 
a prior mortgage, but as a foreclo- 
sure of the equity’ of redemption, 
subject to the junior mortgage, the 
purchaser, Standing in the place of 
the mortgagor or owner of the prem- 
ises, is not liable to account for the 
rents and profits). 

6. Tallman v. Heuck, 152 Ark. 438, 
238 SW 603; Taliaferro v. Gay, 78 
Ky. 496; WHeidelbach v. Slader, 1 
Handy 456, 12 Oh. Dec. (Reprint) 
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ficient® or that an application has been made for 
the appointment of a receiver,* unless it is shown 
that he was not made a party to the foreclosure 
This may be from the time of confirmation 
of the sale by the court,® the expiration of the period 
allowed for redemption after sale,’ or the delivery 
to him of a sheriff’s or master’s deed,’ even where 
an assignee of the lease becomes the purchaser at 
the foreclosure sale,? or from the time when he 
makes demand for possession thereunder?® or notifies 
the mortgagor that a writ of assistance to place 
the purchaser in possession is in the sheriff’s hands 
for execution.14 In the case of rent payable in crops, 
the foreclosure purchaser is entitled to the land- 
lord’s share of the crops maturing at the time when 
the title and right of possession vests in him.?? 
Where land appropriated to public use. 
closure purchaser’s right to rents and profits is 
not affected by the property purchased having been 
appropriated to a public use, barring his right to 


The fore- 


234, 

[a] Hay as rent.—A mortgage 
foreclosure sale purchaser, who had 
not acquired possession and had not 
given the mortgagor notice to quit, is 
not entitled to recover. from _ the 
mortgagor in possession the mort- 
gagor’s share of hay cut and re- 
moved from the land by the mort- 
gagor’s tenant between the date of 
the sale and the date of confirmation. 
Tallman v. Heuck, 152 Ark. 438, 238 
SW 603. 


7. Stoddard vy. Walker, 90 Ill. A. 
422; Stevens v. Hadfield, 90 Ill. A. 
ee Epley v. Eubanks, 11 Ill A. 
12. ‘ 


8 Cal.—Pacific Mut. L. Ins. Co. v. 
Beck, 4 Cal. A. 393, 35 P 169. 

Iowa.—Varnum v. Winslow, 106 
Iowa 287, 76 NW 1708; Patton v. 
Varga, 75 Iowa 368, 39 NW 647. 

Kan.—Condon v. Marley, 7 Kan. A. 
33:3, 61 P9274: 
Fi Ky.—Castleman v. Belt, 2 B. Mon. 
Dike 

N. Y.—Cheney v. Woodruff, 45 N. 
Y. 98; Strong v. Dollner, 4 N. Y. Su- 
per. 444. 

9. Whalin v. White, 25 N. Y. 462. 

10. North American Trust Co. v. 
Burrow, 68 Ark. 584, 60.SW 950. 


11. Oliver v. Deffenbaugh, 166 
Ark. 118, 265 SW 970. 
12. Williams v. Cochran, 13 Del, 


420, 31 A 1050. 

13. Dobbins v. Economic Gas Co., 
US CaleG U6.) leo) = 0 07a 

{a] Reason for rule.—‘‘It may be 
admitted that the plaintiff, although 
she is the owner of the property, can- 
not have possession of it because it 
has been appropriated to a public use 
which would be interfered with by 
giving her possession. It may also 
be admitted that ordinarily mesne 
profits cannot be recovered except as 
an incident to the recovery of posses- 
sion. But it does not follow that the 


“owner of real property in the pecu- 


liar situation of the plaintiff here 
may not maintain an action for 
mesne profits, although she cannot 
have possession. She would be en- 
titled to possession and could re- 
cover it except for the public interest 
which intervenes between her and the 
defendant and prevents her having 
the full measure of relief to which 
otherwise she would be entitled. But 
the public interest should not be per- 
mitted to affect the rights of the par- 
ties further than the protection of 
such interest itself requires. So far 
as may be done without interfering 
with the public interest, the position 
of the plaintiff should be that which 
she would have except for its inter- 
vention. Without its presence she 
would have the right both to posses- 
sion and to mesne profits. With it 
present she cannot have possession, 


- eree of foreclosure has been entered, 


254 [42 C.J.] 


Where the lease covers realty and personalty, the 
foreclosure purchaser is entitled to a proportionate 
part of the received rent, as rent for the realty, the 
amount to be determined by a comparison of the 
rental values of the properties included. 

Waiver or loss of right. Where the delivery of 
the deed is delayed through failure of the purchaser 
to complete his payments, he has no right to the 
rents accruing during the delay,!® even though he is 
compelled by the statute to pay interest for that 
time.*® And where, after his purchase, he elects 
to hold not as owner in fee, but as mortgagee in 
possession, later conveying the fee, however, to a 
stranger, he is not entitled to the rents and profits 
for the period during which he held as mortgagee 
in possession.'7 Where the mortgagee in pursuance 
of settlement between the mortgagor and his ered- 
itors assigned the deficiency judgment reserving only 
his rights as purchaser of the mortgaged premises 
to the rents, issues, and profits in the hands of the 
receiver in the foreclosure suit, he had no right 
thereto by virtue of his deficiency judgment.?® 

[§ 1900] bb. During Period for Redemption—(aa) 
In General. Rents and profits accruing during the 
period for redemption!® belong in some states to 
the mortgagor,?° in others to the foreclosure pur- 
chaser.”! | 

[§ 1901] (bb) Rule Favoring Mortgagor. In 
jurisdictions entitling the mortgagor to rents during 
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the period of redemption,?? the mortgagor’s rights 
are not affected by notice given to him by the pur- 
chaser that he claims the rents,?* nor is the purchaser 
entitled to have such rents applied to the payment 
of taxes due on the property during the redemption 
period.2* The rule in favor of the mortgagor may 
be controlled within certain limits by contract hbe- 
tween the parties, so that, where the trust deed 
provides for the payment of rents to the purchaser 
during this period, the right to them is in the pur- 
chaser,?® such provision, however, operating in favor 
of the purchaser only so long as the mortgage debt 
or any part of it remains unsatisfied,”° and the owner 
of the equity of redemption remains personally liable 
for its payment.?” In the absence of any mortgage 
provision pledging the rents during the redemption 


| period to the mortgagee or to the purchaser at the 


foreclosure sale,2® the holder of a deficiency judg- 
ment is not entitled to the appointment of a re- 
ceiver to take possession and control of the premises 
and to apply the rents during the period of redemp- 
tion upon his deficiency judgment, unless the mort- 
gaged property is shown to be scant security or 
waste is proved and it appears that the mortgagor 
is insolvent.?° 

[§ 1902] (cc) Rule Favoring Purchaser. In juris- 
dictions entitling the purchaser to rents during the 
period of redemption,* his right is not limited to 
cases where there has been a redemption, but where 


r§§ 1899-1902 


but as to mesne profits, the public 
interest will in no wise be injuri- 
ously affected by permitting their re- 
covery. There is no public interest 
which intervenes as to them.” Dob- 
bins v. Economic Gas Co., 182 Cal. 
616, 634, 189: P 1073. 

14. Newton v. Speare Laundering 
@o:;, 19. R. I. 546, 37 A Al; 

15. Thompson v. Ramsey, 72 N. J. 
Eq. 457, 66 A 588; Mitchell v. Bart- 
Tete wooly. Yet 4 73 

16. Mitchell v. Bartlett, supra. 

17. Debbins v. Forster, 219 Mass. 
370, 106 NE 1017. 

18.. Elliott v. Hudson, 18 Cal. A. 
642, 124 P 108, 108. 

19. Period for redemption see in- 
fra § 2147. 


20. See infra § 1901. 
21. See infra § 1902. 
22. U. S.—Traer v. Fowler, 144 


Fed. 810, 75 CCA 540. 

Ark.—Deisch v. Moore, 97 Ark. 262, 
133 SW 10385. 

Ill.—Schaeppi v. Bartholomae, 217 
Till. 105, 75 NE 447, 1 LRANS 1079; 
Baker v. Bishop Hill Colony, 45 Ill. 
264; Elgin City Banking Co. v. Han- 
cock, 183 Ill. A. 23; Cram v. Waddell, 
167 Ill. A. 44; Ortengren v. Rice, 104 
Ill. A. 428; Carroll v.t, Haigh, 97 Tl. 
A. 576 [rev on other grounds 197 Ill. 
193, 64 NE 375]; Bartlett v. Amberg, 
92 Ill. A. 877. See Burleigh v. Keck, 
84 Ill. A. 607 (holding that, after the 
term of court at which a final de- 


where no. deficiency decree was 
sought or obtained by anyone, the 
court has no power, in the same pro- 
ceeding, to reach the rents and prof- 
its during the period of redemption, 
for the purpose of applying them on 
a second mortgage upon which no re- 
lief had been prayed or granted). 


Kan.—Jones vy. Perkins, 115 Kan. 
19, 220) Pook. 
Minn.—Pioneer Sav., etc., Co. v. 


Farnham, 50 Minn. 315, 52 NW 897; 
Spencer v. Levering, 8 Minn. 461. 

N. D.—Farm Mortg. Loan Co. v. 
Pettet, 200 NW 497, 36 ALR 598 
(changing the earlier law giving the 
mortgagor possession but the rents 
to the purchaser). See Whithed v. 
St. Anthony,» ete.) Hl... \Co., 8 92N/ JD, 
224, 838 NW 238, 81 AmSR 562, 50 
LRA 254; Clement vy. Shipley, 2 N. D. 


430, 51 NW 414 (following the ear- 
lier law before it was changed in 
1919 by statute). 

Oh.—Brisbane v. Staughton, 1 Oh. 
Dec. (Reprint) 135, 2 WestLJ 426. . 

S. D.—Kettering v. Barber, 37S. D. 
602, 159 NW 138; Rudolph v. Her- 
man, 4S. D. 283, 56 NW 901. 


f Vireo Varied oe OSumviCemel2'D 58 it AN 
68. 
23. Deisch v. Moore, 97 Ark. 262, 


133 SW 1035. 


wee Nixon y. Unity Co., 176 Ill. A. 
25. Henry v. Woolf, 187 Ill. A. 
129; Owsley v. Neeves, 179 Ill. A. 


61; Schaeppi v. Bartholomae, 118 Ill. 
A. 316 [rev on other grounds 217 
Tll. 105, 75 NE 447, 1 LRANS 1079]. 
But see Wright v. Matters, 204 Ill. 
A. 398 (holding that the purchaser 
takes title from the statute and not 
from the trust deed and so is not 
entitled to benefit from a provision 
therein allowing him the rents for 
the redemption period, but that the 
failure of the provision in this re- 
spect will not interfere with the fur- 
ther provision authorizing the ap- 
pointment of a receiver to collect 
the rents, inasmuch as they can then 
be paid to the party entitled to 


them). 

26. Haigh v. Carroll, 209 Ill. 576, 
71 NE 317; Bothman v. Lindstrom, 
221 Ill. A, 262; Wigin City Banking 
Co. v. Hancock, 183 Ill. A. 23; Ows- 
ley v. Neeves, 179 Ill. A. 61; Towns- 
end vy. Wilson, 155 Ill. A. 38038; Ru- 
precht. v.,Henrici, 127 Ill. A. 350; 
Innes v. Linscheid, 126 Ill. A. 27. 

“Reliance is placed upon the pro- 
vision of the trust deed to the effect 
that during the period of redemption 
the rents of the mortgaged premises 
shall be paid to the purchaser at the 
foreclosure sale. So far as that pro- 
vision is concerned, the sale satisfies 
the mortgage and renders all its pro- 
visions inoperative. They were ef- 
fective only for the purpose of se- 
curing satisfaction of the mortgage 


debt. When that purpose was accom- 
plished, their force was entirely 
Spent.” .Halsh sv. Carroll, = 209m) Lil 


576, 71, NE 317, 319. 

[a] Satisfaction of mortgage debt. 
—Where the price paid by the fore- 
closure purchaser is sufficient to pay 


off the full amount of the mortgage 
debt, interest, and costs, the pur- 
chaser cannot claim the benefit of a 
stipulation in the trust deed provid- 
ing for payment to the purchaser of 
rents accruing during the redemption 
period. Haigh v. Carroll, 209 Ill. 576, 
W1 NE 3817. 

27. Baldwin v. Tuttle, 215 Ill. A. 
57; Kramp v. Thexton, 205 Ill. A. 
622; Stevens v.. Pearson, 202 Ill. A. 
22; Longley v. Wilk, 171 Ill. A. 419. 

[a] _ Grantee not personally liable. 
—Where mortgaged land has been 
conveyed by the mortgagor to a 
grantee under a conveyance whieh 
does not make him personally liable 
for the payment of the mortgage 
debt, the owner of the equity is en- 
titled to the rents for the redemption 
period, even though the mortgage 
deed provides for their payment to 
the purchaser. Stevens v. Pearson, 
202 Ill. A. 22. 


28. See supra § 1897. 

29. See infra § 1947. 

80. Ala.—Ensley Mortg., ete., Co. 
v. Lewis, 193 Ala. 226, 68 S 1012. 


See Cramer v. Watson, 73 Ala. 127 
(holding that a junior mortgagee who 
purchases at his own sale is entitled 
to the rents accruing during his pos- 
session aS owner thereof and is not 
under obligation to apply them to the 
extinguishment of the debt secured 
by his mortgage, ‘thereby lessening 
the amount which a judgment cred- 
itor. would have to pay~* before he 
would be entitled to redeem). 

Cal.—Yndart v. Den, 125 Cal. 85, 57 
P 761; Harris v. Foster, 97 Cal. 292, 
32 P 246, 38 AmSR 187; Knight v. 
Truett, Le eal salu : 

Ind.—Russell v. Bruce, 159 Ind. 
553, 64 NE 602, 65 NE 585; Hd- 
wards v. Johnson, 105 Ind. 594, 5 
NE 716; Bryson v. McCreary, 102 
Ind, 1, 4d NE) 55; Chase’ v. Balljaas 
Ind. 311; Ridgeway v. Evansville 
First Nat. Bank, 78 Ind. 119; Con- 
nelly v. Dickson, 76 Ind. 440; Graves 
v. Kent, 67 Ind. 38; Stumph v. Big- 
ham, Wils. 367. 

Or.—Kaston v. Paxton, 46 Or. 308, 
80 P 209, 114 AmSR 871; U. S. Mort- 
ade Co. v. Willis, 41 Or, 481, 69 P 

Wash.—Virges v. E. F. Gregory 
Co., 97 Wash. 338, 166 P 610. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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there is no redemption it continues until the time. 
allowed for redemption has expired,*t and, in the 
case of crops payable as rent, he is entitled to the 
landlord’s share of the crops for that period.*? The 
purchaser must, under the statute, give or charge 
the tenant with notice before he can require pay- 
ment of the rents to him,** but if, after he has given 
such notice, the tenant continues to make his rental 
. payments to his landlord, the purchaser may compel 
the tenant to pay them over again to him.’* The 
purchaser may also compel a second payment of 
rent for the redemption period, which, at the time 
of the foreclosure sale, had already been paid in 
advance to the landlord,*® unless at such time the 
purchaser knew or was chargeable with knowledge 
that such advance payment had been made.°® The 
purchaser’s right to rents for the redemption period 
may be enforced, if necessary, by the appointment 
of a receiver,*”? and against anyone in possession 
of the land under any: kind of title,?® but is re- 
stricted, however, to cases where the mortgage debt 
has not been fully paid.*® So that, where a redemp- 
tion is shown to have taken place, a purchaser who 
has received the rents for the redemption period 
must account for the same to the redemptioner.*° 

[§ 1903] (c) Apportionment. The purchaser is 
entitled to an apportionment of any rents which 
have been paid in advance extending beyond the 
time when he, as purchaser, was entitled to pos- 
session,‘ but not to a marshaling of assets as against 
a second mortgagee, inasmuch as they are not cred- 
itors of the same debtor.42 Nor has he any remedy 
against a receiver of the mortgaged premises who 
has collected the rent in advance from tenants, his 
recourse being against the tenants for a repayment 
of the rent,** and, in the case of rent payable in 
crops which have not fully matured at the time of 
the sale, and which, under a statute, the lessee is 
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entitled to, the foreclosure purchaser, under the 
terms of such statute,** is entitled to compensation 
for the use of the land for such time as may be 
necessary for the completion of the crop.*® On the 
other hand, it has been held that, if the rent for an 
entire rental period is not payable until after the 
vesting in the purchaser of his title and right to 
possession, the purchaser is entitled to the rent for 
the entire period as against the former owner’s claim 
to an apportionment for the period of his owner- 
ship.*6 

[§ 1904] (d) Attornment and Notice to Tenant. 
While, under the statute,#7 attornment is not re- 
quired to give a purchaser a right to rents aceruing 
after the sale under a lease antedating the mort- 
gage,*® where the lease is made after the mortgage 
and where the lessee has been made a party to the 
foreclosure action, the lease is canceled,*® and a 
new lease is required to establish the landlord and 
tenant relation between the purchaser and the 
lessee.o° Attornment has been held necessary even 
in the case of a tenant under a subsequent lease, 
who has not been made a party to the foreclosure 
action.®! Even though attornment is not necessary 
under the statutes, actual or constructive notice to 
the tenant of the foreclosure purchaser’s rights is 
necessary to charge him thereafter with liability to 
such purchaser for use and occupation for the re- 
mainder of the term.®? But the foreclosure pur- 
chaser may recover rents which another has already 
collected from the tenant and is holding as econ- 
structive trustee for the person entitled to them.®? 

[§ 1905] g. Liabilities Incurred by Purchase—(1) 
In General. In general, the purchaser at foreclosure 
sale takes title subject to the titles, rights, and 
equities which bound the land at the time the mort- 
gage was made,°* except in so far as the holders of 
such equities have estopped themselves from as- 


Oliver v. 


[a] As between the grantee of the 
mortgagor and the foreclosure pur- 
chaser, the latter was entitled to the 
rents due during the redemption 
period, the rents not passing to the 
grantee from the mortgagor by force 
of the habendum clause in his deed, 
and there being no specific assign- 
ment of the rents to him. Kaston v. 
Paxton, 46 Or. 308, 80 P 209, 114 
AmSR 871. 

31. Walker v. McCusker, 71 Cal. 
594, 12.P 723. 

32. Whithed v. St. Anthony, etc., 
El. Co., 9 N. D. 224, 8838°- NW .238, 71 
AmSR 562, 50 LRA. 254. 

North Dakota law as changed by 
statute see supra § 1901. 

$3... Title-Ins., ‘ete... Co.’ v.. Pien- 
ninghausen, 57 Cal. A. 655, 207 P 927. 

34. Clement y. Shipley, 2 N. D. 
430, 51 NW 414. 

North Dakota law as changed by 
statute see supra § 1901. 


35. McDevitt v. Sullivan, 8 Cal. 
592. 
36. Fowler v. Lane Mortg. Co., 58 


@al. vA. 66;.207%, P-919, 

37. See infra § 1947. 

38. Citizens’ Nat. Bank v. West- 
ern Loan, etc., Co., 64 Mont. 40, 208 
P 893 (action to redeem by purchaser 
under foreclosure sale of second 
mortgage against a conditional pur- 
chaser from a purchaser under fore- 
closure sale of the first mortgage, 
the latter being held to be a “ten- 
ant” within the meaning of the stat- 
ute allowing the purchaser at fore- 
closure sale during the redemption 
period rents as against a “tenant in 
possession’’). 

39. Tosetti Brewing Co. v. Goebel, 
23 Ind. A. 99, 54 NE 813. 

[a] Bid equal to debt.—A mort- 
gagee who has bid in the property at 
the foreclosure sale for the full 


amount of his judgment and costs, 

and receipted therefor, is not enti- 

tled to rents which accrued and were 

paid to a receiver during the year 

for redemption. Tosetti Brewing Co. 

v. Goebel, 23 Ind. A. 99, 54 NE 813. 
40. See infra § 2193. 


41. Barelli v. Szymanski, 14 La. 
Ann. 47; Hatch v. Sykes, 64 Miss. 
307, 1 S 248; Hartley v. Meyer, 2 


Misc. 56, 20 NYS 855; Market Co. v. 
Lutz, 4 Phila. (Pa.) 322. 

42. Continental Ins. Co. v. Reeve, 
149 App. Div. 835, 134 NYS 78. 

43. American Mortg. Co. v. Mer- 
rick Constr. Co., 50 Mise. 464, 100 
NYS 561 [rev on other grounds 120 
App. Div. 150, 104 NYS 900 (aff 190 
N. Y. 526 mem, 83 NE 1122 mem)]. 


44. See statutory provisions. 

45. Parks v. Kline, 118 Miss. 119, 
LO Sae iL. 

46. Ex p. Owens, 100 S. C. 324, 84 
SE 875. ; 

47. See Landlord and Tenant § 
1210. 

48. Bliss v. Duncan, 44 App. (D. 
(G9) O83: 

49. See infra § 1912. 

50. American Freehold Land 


Morte. Co. v. Turner, 95° Ala, 272, 11 
S 211; Reichert v. Bankson, 199 Ill. 
A. 95; Bartlett v. Hitchcock, 10 Ill. A. 
87; Ernst v. Zeltner Brewing Co., 117 


NYS 922. 

51. Wacht v. Erskine, 61 Misc. 96, 
113 NYS 130. 

52. Oliver v. Deffenbaugh, 166 


Ark. 118, 265 SW 970; Title Ins., etc., 
Co. v. Pfenninghausen, 57 Cal. A. 
655, 207 P 927; Williams v. Shelden, 
61 Mich. 311, 28 NW 115. 

[a] Sufficiency of notice.—(1) No- 
tice to the mortgagor that a writ of 
assistance has been issued and is in 
the sheriff's hands for execution is a 
sufficient notice to quit and demand 


for the rents and profits. 
Deffenbaugh, 166 Ark. 118, 265 SW 
970. (2) The filing of a sheriff’s deed 
to property for record is construc- 
tive notice to the tenants of the sale 
of land under mortgage foreclosure, 
and the acquisition of title by the 
purehaser.-— | -bitle: ns. 6 Cle. 8 OO, Vee 
eee a) 57 Cal., A. 655, 207 


Necessity of notice to tenant gen- 


rend see Landlord and Tenant 
11 
53. Cosmopolitan Trust Co. vy. 


Sie 248 Mass. 98, 104, 142 NE 


“So far as the record discloses, 
Gruidita Florio [collector of rents] 
has never paid over this money to 
any one. We cannot say that the 
single justice was not warranted in 
holding her responsible to the plain- 
tiff, in view of all the facts disclosed; 
whether the decree was based on the 
application to the debt established 
against Cirace [former owner] of 
money due to him from said Florio 
under a lease; or upon her duty to 
pay over to the plaintiff, under the 
prayer for general relief, the rental 
collected by her from tenants of its 
property, which she holds only as a 
constructive trustee.” Cosmopolitan 
Trust Co. v. Cirace, supra. 

54, Conn.—Gates v. Boston, 
Air-Line R. Co., 
(OSA wi 
Iowa.—Leach v. People’s 
Bank, 209 Iowa 954, 205 NW 790. 

Kan.—Ferguson v. Cloon, 89 Kan. 
202, 1381 P 144, AnnCas1914D 281. 

Or.—Skinner v. Furnas, 82 Or. 414, 
161 P 962. 

Wis.—Martin v. 62 Wis. 
418, 22 NW 525. 

[a] Agreement to discharge prior 
lien.—The mortgagee under a second 


ete., 
53 Conn. 333, 5 A 


Sav. 


Morris, 


e 
256 [42 0. J.] 


serting them;°> but also he takes 
of ail rights and claims acquired 


the date of the mortgage,°® provided their owners 
have been made parties to the foreclosure proceed- 
Subsequent equities are binding, however, on 
the purchaser’s title where the mortgagor himself 
becomes the purchaser and the equities were placed 
on the land by himself as mortgagor.®*® 
chaser is not affected by any subsequent agreements 
or arrangements between the original parties to the 
mortgage in which he does not acquiesce,®® and he 
takes the estate free from any secret equities of 
third persons,°®° and from the claims of unsecured 
creditors of the mortgagor,®! even though they are 
not made parties to the foreclosure proceedings.®* 
The purchaser’s 1n- 
terests are subject to any redemption rights which 
the mortgagor or those claiming under him may 
have under the statute,°* or under the foreclosure 
decree,®°* upon performance by them of all condi- 
tions precedent to the right to redeem therein re- 


ings.°7 


Title subject to redemption. 


quired.®° 


mortgage, who purchases at his own 
foreclosure sale, takes subject to the 
first mortgage, and, where he pays 
therefor the full amount of his judg- 
ment, he has no claim against the 
receiver of the bank, the president of 
which had misappropriated the 
amount of the first mortgage which, 
under the terms of his agreement 
with the mortgagee under the second 
mortgage, he should have applied in 
payment of the first mortgage. Leach 
v. People’s Sav. Bank, 200 Iowa 954, 
205 NW 790. 

{b] Possession under contract of 
sale. —-A mortgagee, purchasing at a 
sheriff's sale with knowledge of 
plaintiff's prior equity in land as pur- 
chaser in possession under an oral 
agreement with mortgagor, acquired 
no greater estate than mortgagor 


held. Skinner v. Furnas, 82 Or. 414, 
161 P 962. ‘ 

Prior ercumbrances see infra §§ 
1907-1910. 


Property and interests acquired by 
purchase see supra §§ 1890-1904. 

55. Ferguson v. Cloon, 89 Kan. 
202, 181 P 144, AnnCas1914D 281. 
. [a] Reversion.—Where one havy- 
ing a reversionary interest prose- 
cutes a foreclosure against mort- 
gagors whose interest is subject to 
that right, without claiming the re- 
version, and causes the property to 
be sold, he is estopped from assert- 
ing title under the reversion against 
the purchaser. Ferguson v. Cloon, 89 


Kan. 202, 181 P 144, AnnCas1914D 
281. 
56. Cal.—Bateman vy. Kellogg, 59 


Cal. A. 464, 211 P 46; Baumgarten v. 
Mitchell, 10 Cal, A. 48, 101 P 43. 
Ga.—Scott v. Paisley, 158 Ga. 876, 
124 SE 726; Roberts v. Atlanta Ceme- 
tery Assoc., 146 Ga. 490, 91 SE 675. 
La.—Commercial-Germania ‘Trust, 
etc., Bank v. Russell, 148 La. 334, 86 


S 831. ; 

Porto Rico.—Banco v. Puig, 5 
Porto Rico 132. 

R. I—McVay v. Kelley, 117, A 
533. 

Tex.—Johnson vy. Bingham, (Civ. 
A.) 251 SW 529. 

[a] Subsequent conveyance by 
mortgagor.—The purchaser at fore- 


closure sale takes title free of the 
equitable interest of a grantee of the 
mortgagor under a conveyance subse- 
quent to the mortgage, even though 
such grantee was not made a party 
to the foreclosure proceedings. Scott 
v. Paisley, 158 Ga. 876, 124 SE 726. 

Subsequent encumbrances see in- 
fra §§ 1911-1913. 

57. See infra § 1911. 

58. Winn v. Strickland, 151 La. 
BOD OL ules 
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title discharged 


subsequently to | General. 


The pur- 


of sale.7 


eral. 
gaged property 


bi 


[§§ 1905-1907 


[§ 1906] (2) Liens and Encumbrances*°—(a) In 
The general rule is that the purchaser at 
foreclosure sale takes the property free from sub- 
sequent liens and encumbrances,®* but subject to 
prior hens and eneumbranees,°® and burdened with 
whatever deficiency there might be in the expenses 
of a receivership where the decree under which the 
property was conveyed provided for the payment 
of such expenses prior to the payment of the mort- 
gage debt and where they had not been adjusted 
at the time of the conveyanee.®? 
lability with reference to prior and subsequent en- 
cumbrances may, however, be modified or changed 
by statute 7° or by the terms of the order or decree 


These rules of 


[§ 1907] (b) Prior Encumbrances—aa. In Gen- 
The foreclosure purchaser, unless the mort- 
is offered at the sale free of en- 
cumbrances and he makes his bid on that basis,’ 
takes the title to the land subject to all valid liens 
and encumbrances upon it in existence prior to the 


mortgage and remaining undischarged,’* as, for ex- 


fa] Subject to life estate.—Where 
the owner of a half interest in land, 
in order to secure himself against a 
mortgage placed upon the whole land 
with his consent but for the sole 
benefit of his coOwner, takes a deed 
to the other half interest, wherein it 
is declared that, as the consideration 
is less than the real value, the vendor 
reserves a usufruct or life estate in 
the part deeded, the vendee will not 
be allowed to acquire at a foreclosure 
under such mortgage the whole of the 
land free of the life interest so re- 
served by his vendor. Winn vy. 
Strickland, 151 La, 235, 91 S 719. 

59. Lacassagne v. Chapuis, 144 U. 
S. 119, 12 SCt 659, 36 L. ed. 368; Hag- 
gerty v. Allairé Works, 7 N. Y. Super. 
320; Lockwood v. Mitchell, 7 Oh. St. 
387, 70 AmD 78; School Land Comrs. 
v. Wiley, 10 Or. 86. 

60. In re Soltmann, 249 Fed. 455, 
ue! CCA 413; Landell’s App., 105 Pa. 
152. 

61. St. Louis-San Francisco R. Co. 
v. McElvain, 253 Fed. 123; Hale v. 
Burlington, etc., R. Co., 13 Fed. 203, 2 
McCrary 558; Matter of New Utrecht 
Ave., 185 App. Div. 55, 172 NYS. 586. 

62. See cases supra note 61. See 
also supra § 1852. 

63. Ala.—Garrett v. Cobb, 202 Ala. 
241, 80 S 79. 

Cal.—Huntington v. Perrin, 65 Cal. 
A. 20, 223 P 94. 


Ill—Corn Belt Bldg., etc., Assoc. 
v. Citizens’ Nat. Bank, 206 Ill. A. 
811; Porter v. Citizens’ Nat. Bank, 


202 Til. A. 621. 
Iowa.—Hawkeye Ins. Co. v. Max- 
well, 119 Iowa 672, 94 NW 207. 


Mass.—Alexander v. Grover, 190 
Mass. 462, 77 NE 487. 
64. Pope v. Wylds, 167 Ark. 40, 


266 SW 458 (the mortgagor may re- 
deem before confirmation of sale 
where the decree of foreclosure stip- 
ulated redemption to be barred on 
confirmation). 

65. Porter v. Citizens’ Nat. Bank, 
202 Ill. A. 621; Brastrup v. Ham- 
mersteadt, 36 N. D. 77, 161 NW 556; 
Brastrup v. Ellingson, 36 N. D. 68, 
161 NW 558. 

[a] Payment of entire purchase 
price.—Where the mortgage transac- 
tion consisted of a pledge of the 
owner’s rights under a land contract 
and a mortgage of the land itself, 
and both were given to secure the 
same debt, and later at the foreclo- 
sure sale the mortgagee became the 
purchaser at both sales, paying one 
dollar for the land contract rights 
and one thousand dollars for the 
land, one entitled to redeem cannot 
redeem the land contract rights 
alone, paying one dollar therefor, but 


must redeem from both, both con- 
stituting one transaction. Brastrup 
v. Hammersteadt, 36 N. D. 77, 161 
NW 556; Brastrup v. Ellingson, 36 N. 
D..68, 161 INW. 553: 

es See also supra § 1459 in 41 


Curd: 

Priority as between: 
Mortgages see supra §§ 444-451. 
Mortgages and other encumbrances 


see supra §§ 452-464. 

67. See infra § 1911 et sea. 

68. See infra § 1907 et seq. 

€9. Hamilton Trust Co. v. Cornu- 
copia Mines Co., 223 Fed. 494, 139 


CCA 42 [certiorari den 239 U. S. 641,. 
36 SCt 161, 60 L. ed. 482]. E 


70. See infra § 1907. 
71. See infra §§ 1907, 1911. 
72. See infra text and notes 88-93. 


Terms of sale see supra § 18381. 

rin . S—Swann v. Fabyan, 110 
US. 590 4 SC 235, 28 Lived. 2528 
Fidelity Ins., etc. Co. v. Roanoke 
Iron Co., 84 Fed. 744; Sheffield, etc., 
Coal, ete., Co. v. Newman, 77 Fed. 787, 
23 CCA 459; McClure v. Adams, 76 
Fed. 899; Compton v. Jesup, 68 Fed. 
263; 15° CCA 397; Lafayette. ‘Co! tvs 
Neely, 21 Fed. 738. 

Ark.—Hanger vy. State, 27 Ark. 667. 
FES tea he ia v. Nichols, 42 Cal. 

Fla.—Watson v. Jones, 41 Fla. 241, 
25 S 678. 

Ill.—Senft v. Vanek, 209 Ill. 361, 
70 NE 720; Davis v. Connecticut Mut. 
i. Ins.) Coy. 84 Hila 508s) Carrols 
Haigh, 97 Ill. A. 576 [rev on other 
grounds 197 Ill. 193, 64 NE 375]; 
Eggleston v. Hadfield, 90 Ill. A. 11. 

Ind.—Vandevender v. Moore, 146 
Ind. 44, 44 NB 8. 

Iowa.—Citizens’ Bank vy. Stewart, 
115 Iowa 289, 88 NW 374; Waughtal 
v. Kane, 108 Iowa 268, 79 NW 91; 
Iowa L. & T. Co. v. King, 66 Iowa 322, 
23 NW 686; Aultman, etc. Co. v. 
Witcik, 60 Iowa 752, 14 NW 357; 
Standish v. Dow, 21 Iowa 363. 

Kan.—Shattuck v. Ellas, 65 Kan. 
298, 68 P 1092; Myers.v. Jones, 61 
Kan. 191, 59 P 275; Gibson v. Green, 
59 Kan. 779, 54 P 1059 [aff 6 Kan. A. 
196, 51° P Bi2)s) Ray va Kansas City 
Nat. Bank, (9) Kan, Awe 13) 57 8 P240E 
Henderson v. New England L. & T. 
Co. 6 Kan. vA. 279, 51 PR 61s Cademvas 
Jeffers, 6 Kan. A. 61, 49 P 637. 

Ky.—Cornwall v. Falls City Bank, 
92 Ky. 381, 18 SW 452, 13 KyL 606. 

La.—Alling v. Beamis, 15 La. 385. 

Md.—Shriver v. Clauson, 89 Md. 
753, 43 A 925; Schindel v. Keedy, 43 
Md. 413. 

Mass.—Spencer Sav. Bank v. Cooley, 
177 Mass. 49, 58 NE 276. 

Minn.—Pioneer Sav., ete., Co. 
Freeburg, 59 Minn. 230, 61 NW 25. 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§ 1907] 


ample, the equity of redemption,’ rights of dower,”® 
curtesy’® and homestead,’’ reservations, conditions, 
or restrictions on the mortgaged property,’® legacy 
charges, leases,°° and other contractual®! and 
quasi- -contractual®? habilities of the mortgagor which 
bind the mortgaged land, but not an unestablished 


— claim of an equitable lien for improvements,®* nor 
restrictions on lands other than the land covered 


by the mortgage,’* nor conditions subsequent in 
the deed to the mortgagor which were afterward 
waived by the mortgagee,®® nor claims which had 
been purchased by giving the mortgage which is 
being foreclosed,** nor a purchase-money note given 
at the sale by the foreclosure purchaser.*? 

Sale clear of all encumbrances. In some jurisdic- 
tions the prevailing practice is to convey to the 
purchaser at the sale a title clear of all encum- 
brances, the proceeds of the sale being substituted 
for the land in liquidation of the mortgage debt,°s 


- and the same result obtains whenever a statute%® or 


the judgment or order of court®® so directs. The 
purchaser can move for the punishment of a referee 


Mo.—White v. Graves, 68 Mo. 218.|ter Root Valley 
320 


MORTGAGES 


[42 C.5.] 257 
for contempt of court upon his refusal to pay off 
prior liens as ordered by the court;®! but where a 
wrongful payment by the referee does not result in 
a discharge of the prior lien, the purchaser cannot 
recover, upon paying the lien himself, from the per- 
son to whom the wrongful payment was made, where 
the mortgagor who was the owner of the surplus pro- 
ceeds is not made a party to the action.°? If the 
property is erroneously offered for sale free of en- 
cumbranees, not conforming to the direction of the 
decree in that respect, the remedy is a resale and 
not a motion in the foreclosure proceedings ue com- 
pel the purchaser to pay the lien.% 

Concurrent obligations. Where the cuore is 
for only one of a group or series of concurrent obli- 
gations, all equally secured by the mortgage, some 
authorities hold that the len for the unforeclosed 
obligations continues on the land in the hands of 
the purchaser ;°* others hold that, where the judgment 
makes no reservation of the hen for the claims not 
being foreclosed, the purchaser takes a clear, un- 
encumbered title.°° And where foreclosure is had 


251 Fed.,; judgments, this would necessarily 
have the effect of deterring bidders 


Irrn.Goy 


Nebr.—Omaha L. & TT. Co. v. 
Omaha, 71 Nebr. 781, 99 NW _ 650; 
Curtis v. Osborne, 63 Nebr. 837, 89 
NW 420; Lyons v. Godfrey, 55 Nebr. 
755, 76 NW 464; Miller v. Lanham, 
35 Nebr. 886, 53 NW 1010. 

N. J.—Warwick v. Dawes, 26 N. J. 
Eg. 404858 Mutual i. Dns ‘Co; Vv. 
Boughrum, 24 N. J. Eg. 44. 

N. Y.—Andrews v. O’Mahoney, 112 
N. Y. 567, 20 NE 374; Lewis v. Smith, 
On ING We 502, 61 AmD 706; Termansen 
Vie Matthews, 49 App. Div. 163,63 NYS 
115; Welche v. Schoenberg, 45 Misc. 
126, 91 NYS 880; Kitching v. Shear, 
26 Misc. 4386, 57 NYS 464; Franklin 
Nat. Bank v. Lewis, 26 Misc. 75, 56 
NYS 501; Simms v. Voght, 11 AbbN 
@as-48 [aff 94 N. Y.. 654]; Dodge v. 
Manning, 11 Paige 334 [rev on other 
grounds 1 N. Y. 298]; Wells v. Chap- 
aay 4 Sandf. Ch. 312 [aff 13 Barb. 

tal. 


N. C.—Fidelity Loan, etec., Co. v. 
Lash, 135 N. C. 405, 47 SE 479. 
Oh.—Lewis v. Hutchinson, 2 Oh. j 


Dec. (Reprint) 68, 1 WestLMonth 
283. 

Pa.—Kennedy v. Borie, 166 Pa. 360, 
31 A 98; Rhein Bldg. Assoc. v. Lea, 
100 Pa. 210; Ashmead vy. McCarthur, 
67 Pa. 326. 

Tex.—Bomar v. Smith, (Civ. A.) 
195 SW 964; Garza v. Howell, 37 
Tex. Civ. A. 585, 85 SW 461. 

Wis.—John vy. Larson, 28 Wis. 604. 

74. See supra § 1905. 

75. Scott v. Lane, 109 N. C. 154, 
13 SE 772; Hughes v. Hodges, 102 N. 
&. 236, 262, 9 SH 437. 


76. _ Donovan v. Smith, (N. ad. Ch.) 
88 A 167. 
~. VY. Parrott v. Kumpf, 102 Ill. 423; 
School Trustees v. Arnold, 58 Ill. A. 
1038. 

78. Duclaud v. Rousseau, 2 La. 
Ann. 168; Powers v. Radding, 225 


iY 


Mass. 110, 113 NE 782; State Medical 


College v. Zeigler, i 7ROnw St: 52s 
Gilchrist v. Foxen, 95 Wis. 428, 70 
NW 585. 

79. See Hopkins vy. Wolley, 81 N. 


Y. 77 (the purchaser under foreclo- 
sure of a parcel of a larger tract 
charged with the payment of certain 
legacies was entitled under the facts 
of the case to the benefit of the rule 
of inverse order of alienation). 

80. Peo. v. Dudley, 58 N. Y. 323; 
Greenwald v. Schustek, 169 NYS 98; 
West v. Herrod, 1 Pa. Cas. 330, 2 A 
871; Wilkinson v. Hiyer, 30 Pittsb 
LegJNS (Pa.) 85; Gregory v. Rosen- 
krans, 72:.Wis. 220, 39 NW 378, 1 
LRA 176. 

Iheases subsequent to mortgage see 
infra § 1912. 

81. First Trust, etc., Bank v. Bit- 


[42 C. J.—17] 


[a] Irrigation contracts.—Where 
an irrigation company’s trust deed 
to secure its bonds provides for sales 
of its lands and water rights, and for 
the payment of its bonds out of the 
proceeds, the rights of purchasers 
under their contracts survive fore- 
closure, and the purchaser on fore- 
closure takes the contracts with the 
liability they impose and the lands 
subject thereto. First Trust, etc., 
Bank v. Bitter Root Valley Irr. Co., 
251 Fed. 320. 

Piven Edwards vy. Graves, 4 Ky. Op. 

[a] Refund of surplus.—Where 
the commissioner by mistake pays 
over as surplus to the mortgagor a 
greater amount than he is entitled 
to, the distributees of the proceeds 
of the sale may enforce against tne 
land in the hands of the purchaser a 


recovery of the surplus paid. EKd- 
wards v. Graves, 4 Ky. Op. 473, 

83. Taylor v. Baldwin, 10 Barb. 
CN, Y:)0626. 

84. Sullens y. Finney, 123 Md. 653, 
91 A 700. 

{a] Estoppel. — The mortgagee 


who has bought in, on foreclosure, 
lots of land remaining unsold, part 
of the mortgaged tract, is not 
estopped to deny that the purchased 
lots are subject to the Same restric- 
tions placed on the other lots after 
the making of the mortgage, by the 
fact that he was general manager of 
the mortgagor company, his acts as 
such being always controlled by its 
board of directors, and he not being 
interested in it as director or stock- 


holder. Sullens v. Finney, 123 Md. 
653, 91 A 700. 
85. Wheeler v. Dunning, 33 Hun 


GNERY) 00: 

86. Powers v. Pense, 20 Wyo. 327, 
123 P 925, 40 LRANS 785. 

87. Northern Bank y. Anderson, 3 
Ky. Op. 488. 

88. Brunswick Sav., etc. Co. v. 
Brunswick Nat. Bank, 102 Ga. 776, 
779, 29 SE 688. 

“We are inclined to the conviction 
that the rule above laid down is 
founded upon sound reason, and upon 
wise considerations of public policy. 
It certainly is to the interest of both 
the debtor and the creditor that when 
the debtor’s property is exposed to 
sale for the purpose of satisfying his 
debts, it should be placed upon the 
market in such a way as to bring as 
much as possible. If the property 
should be exposed to an execution 
sale with the idea prevailing in the 
public mind that it might at any 
time again be seized under older 


from incurring the risk of giving any- 
thing like the full value of the prop- 
erty. On the other hand, if it was 
understood that such sale divested 
all older judgment liens, and that 
the purchaser would not have to look 
after either the appropriation of the 
fund or the extinguishment of such 
liens, the title to the property thus 
acquired would be safer, and bid- 
ding would be freer and more lib- 
eral. Indeed this rule seems to be in 
accordance with the spirit of our law 
upon the subject of protecting inno- 
cent purchasers at judicial sales. 

- For over fifty years has the 
legislature acauiesced in this con- 
struction of the law. Title to prop- 
erty has been acquired under it, and 
it would be difficult to imagine a case 
where the principle of stare decisis 
could be invoked with more force 
and reason than in this instance.” 
Brunswick Sav., ete., Co. v. Bruns- 
wick Nat. Bank, supra. 

89. See Judicial Sales § 122. 

99. Buel v. Farwell, 8 Nebr. 224; 
O’Brien v. Kluever, 4 Nebr. (Unoff.) 
571, 95 NW 595; Poughkeepsie Sav. 
Bank v. Winn, 56 HowPr (N. Y.) 368. 


91. Peo._v.* Bergen, 53) IN. Y. 404, 
15 AbbPrNS 97. 
92. Day v. New Lots, 107 N. Y. 


148, 13 NE 915, 27 NYWklyDig 349. 
93. Hotchkiss v. Clifton Air Cure, 
2 Abb. Dec. (N. Y.) 406, 4 Keyes 170. 
[a] Reason for rule.—‘‘If the sale 
was irregular or unauthorized, it by 
no means follows that the purchasers 
should be compelled to pay two thou- 
sand five hundred dollars more than 
they bid for the premises. On the 
contrary, the plain remedy would be 
to vacate the sale, and again to offer 
the premises for sale. This the ap- 
pellants do not ask, and apparently 
do not desire. While they insist that 
the sale was irregular, they also in- 
Sist upon its confirmation. While 
they say that the referee had no 
right to sell upon the promise of giv- 
ing a clear title, they still insist that 
the purchasers shall be held to their 
purchase, and shall pay two thou- 
sand five hundred dollars more than 
they undertook to pay, when they bid 
on the property. This claim is in 
violation of every sound principle.” 
Hotchkiss v. Clifton Air Cure, 2 Abb. 
Dec. (N. Y.) 406, 407, 4 Keyes 170. 
94. Weaver v. Alter, 29 F. Cas. 
No. 17,308, 3 Woods 152 (Dist. La.); 
Dahistrom v. Unknown Claimants, 
an Iowa 187, 135 NW 567, 39 LRANS 
95. Alston v. Piper, 34 Tex. Civ. 
A, 589, 79 SW 357. 
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on default in payment of an installment due before 
the principal amount, the purchaser takes free of 
any claim for the unpaid installments by the mort- 
gagee,®® or by his assignee,®* even though the mort- 
gagee had guaranteed to him the payment of such 
installments, where the purchaser is ignorant of 
such guaranty agreement. 

[§ 1908] bb. Prior Mortgages. The purchaser at a 
se under foreclosure of a junior mortgage takes 
title to the land subject. to the prior mortgage on 
the premises,®°® even though the prior mortgagee is 
not made party to the foreclosure proceedings,? and 
even though the prior mortgagee had previously 
foreclosed without making the second mortgagee a 
party and had bought in the property.? But his 
liability is restricted to the extent of the interest 
covered by the prior mortgage,’ and of the claims 
secured thereby,* and is entirely released as soon 
as the lien of the prior mortgage is discharged.® 
The prior mortgage is discharged if the purchaser 
at the foreclosure of the second mortgage effects 
a merger by being or becoming also the owner of 
the prior mortgage. A clause in the foreclosure 
decree providing specifically that the purchaser at 
a second mortgage foreclosure sale shall take title 
subject to a prior mortgage prevails over a general 
clause providing that taxes, assessments, ‘‘and 
other encumbranees’’ shall be paid out of the pro- 
ceeds of the sale.* The rule that a mortgagor who 


96. Poweshiek County v. Denni- 


son, 36 Iowa 244, 14 AmR 521 
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holders, coupons under such circum- 
stances not constituting any part of 


[§§ 1907-1909 


conveys to another a parcel of the mortgaged land 
must be deemed to have intended that the land 
remaining in his hands should be first subjected to 
the mortgage’ has no application to a foreclosure 
purchaser of a parcel, who takes the land from 
the sheriff and not from the mortgagor, the rule 
being based upon the mortgagor’s intention to shift 
the burden of the mortgage.® 

[§ 1909] ce. Unpaid Taxes, Benefit Assessments, 
and Water Rates.1° The purchaser, as a general 
rule, takes title subject to acerued unpaid taxes, 
provided, under the statute, they constitute a lien 
on the land.11 He is not chargeable with them if 
under the statute they do not constitute a lien,” 
or if their payment out of the proceeds of the sale 
is provided for in the agreement for-salet® or in 
the foreclosure decree,'* the amount of the deduc- 
tion, in such case, to be the taxes unpaid at the 
time the purchaser made his bid and not at a 
later time when the sale was finally completed; ~ 
but even though the decree directs payment out 
of the proceeds of the sale, he will be liable if he 
himself assumes payment.1® Even though the pur- 
chaser in the case of a provision for payment out 
of proceeds takes title free of the lien for accrued 
taxes, he will be liable for assessments for benefits 
made on the land during the period of his owner- 
ship under a statute providing for personal liabil- 
ity of owners in such cases.’” 


that the sale is subject to a transfer 
tax, is not entitled to object to the 
Klein v. East] title on the ground of such tax. 


182 N. Y. 


97. Norton v. Stone, 8 Paige (N.| the mortgage debt. 
VAM222. River Electric Light Co., 
98. Norton v. Stone, supra. 27, 74 NE 495 [rev 90 App. Div. 92, 


99. I1l.—Gregory Vv. Suburban 
Realty Co., 292 Ill. 568, 127 NE 119. 

Kan.—Marsh v. Votaw, 102 Kan. 
WAN, ee) 30. 

Ky.—Fisher v. Maxwell Inv. Co., 
ae Ky. 24, 266 SW 902. 

Y.—Levin v. Gates, 71 Misc. 234, 

128 NYS 746. 

N. D.—Sletten v. Carrington First 
Nat. Bank, 37 N. D. 47, 168 NW 534. 

Okl.—Streeter v. Ponca State Bank, 
49 OKl. 609, 153 P 632, 

Pa.—Whitehead v. Purnell, 2 Miles 
434 

1. Marsh v. Votaw, 102 Kan, 747, 


172, © 80; 

2. Levin v. Gates, 71 Misc. 234, 
128 NYS 746. 

{a] Reason for rule.—‘He claims 


that this sale should be free from 
any claim of defendants, on the 
ground that the defendants’ title un- 
der the mortgage became merged in 
the fee which they acquired. Such a 
contention is not worthy of much 
consideration. In equity the merger 
depends upon the intention of the 
holder of the title; and a court of 
equity will not hold that there was 
a merger where it clearly appears 
that such a result would work a 
hardship to him. Moreover, our courts 
have repeatedly held that, under sim- 
ilar circumstances, the holder of the 
title must, as to subsequent mort- 
gages not foreclosed, be regarded as 


a mortgagee in possession.” Levin v. 
Gates, 71 Misc. 234, 235, 128 NYS 
746. 


a. )6Mayer Vv. Burr, L387 Apps Div. 
604, 118 NYS 203 (half interest in 
the property). 

4 Klein v. Bast River Electric 
Light Co., 182 N. Y. 27, 74 NE 495. 

[a] Coupons.—Where the first 
mortgage of a corporation is given 
to secure an issue of bonds, the 
purchaser under foreclosure of a Ssec- 
ond mortgage takes title not subject 
to the payment of coupons which at 
the time of the issue of the bonds 
were detached therefrom and issued 
to different persons from the bond- 


86 NYS 164]. 


5. Whitehead v. Purnell, 2 Miles 


(Pa.) 434 (the entry of judgment on} 


the bond accompanying the first mort- 
gage before the second mortgage is 
given operates to discharge the lien, 
and the purchaser under foreclosure 
of the second mortgage takes free of 
the prior mortgage). 

6 Maulding v. Sims, 213 Ill. A. 
473; Sletten v. Carrington First Nat. 
Bank, 37 N. D. 47, 168 NW 534. 


7. Andrews v. O’Mahoney, 112 N. 
Y 567, 20) NEY 374: 

8. See supra § 844. 

9. Sternberger v. Sussman, 85 N. 


Jed. POIS OSM AR LOS I Lath 69 INI Je 
Hq. 199, 60 A 195]. - 
ena See also Supra § 1460 in 41 
Bae 
Refund of payments on redemp- 
tion see infra §§ 2176, 2190. 
le . S.—Elmira Mechanies’ Soc. 
Lots Stanchfield, 160 Fed. 811, 87 CCA 
Ind.—Semans v. 52 Ind. 
Bole 


N. J.—Farmer v. Ward, 75 N. J. Eq. 
33, 71 A 401; Bushey v. National 


Harvey, 


State Bank, 72 N. J, Ha. 466, 66 A 
O92) Pathe’. Ne Jn EG 9296) V8 A 
1134]; Field v. Thistle, 60 N. J. Ea. 


444, 46 A 1099 [aff 58 N. J. Eq. 339, 
43 A 1072). 

N. Y.—March v. Marasco, 165 App. 
Div. 348, 150 NYS 792. 

Ok]. —Hoffmeyer v. Smith, 110 Okl. 
215, 2387) P 91, 43 ALR OG 

Pa.—South Chester y. Broomall, 1 
Del. Co. 58. 

Sask.—Canada Permanent Mortg. 
Corp.v. Martin, 2 ‘Saski vlna te. 

[a] Outstanding tax certificates.— 
A purchaser at foreclosure takes sub- 
ject to outstanding tax certificates 
even where they are in the hands of 
the bank whose president was the 
mortgagee under whom the purchaser 
derived his title. Bustney v. National 
State Bank, 72 N. J. Ea. 466, 66 A 
592 [aff 75 ING A Eq. 296, 78 A 1134]. 

[b] Transfer tax.—A ‘purchaser at 
a foreclosure sale, with knowledge 


March v. Marasco, 165 App. Div. 
348, 150 NYS 792. 

12. Greenfield v. Beaver, 30 Misc. 
, 62 NYS 471. 

[a] Assessment against land.—A 
tax against a resident is not a lien 
on the land unless the assessment is 
made against the land, under the 
statute authorizing an assessment 
against the land in the case of de- 
linquent taxes. Greenfield v. Beaver, 
30 Mise. 366, 62 NYS 471. 

13. Equitable L. Assur. Soc. vy. 
Toplitz, 69 Misc. 457, 128 NYS 1538. 

14. Cornell v. Woodruff, 77 N. Y. 
203; Mutual L. Ins. Co. v. Sage, 28 
un CNY) 595: 

[a] Rule applied.—As between a 
junior mortgagee who forecloses and 
purchases first and a senior mort- 
gagee who forecloses and purchases 
later, the senior mortgagee who 
finally takes the land and pays the 
accrued taxes cannot recover the 
amount so paid from the _ second 
mortgagee on the ground that the 
foreclosure decree under the second 
mortgage directed the payment of 
taxes out of the proceeds of the sale, 
such direction not having been com- 
plied with, and the first mortgagee, 
because he was not a party to the 
earlier foreclosure proceedings, not 
being in a position to enforce the 
provisions of the decree. Mutual L. 
Ins..Co. v. Sage, 28 Hun’ (N. Y.) 595. 

15. Schell v. Elkins, 56 Hun 647, 
10 NYS 167. 

16. See In re Amsdell-Kirschner 
Brewing Co., 243 Fed. 783 (foreclo- 
sure purchaser who assumes the pay- 
ment of water rents for which the 
former owner of the premises was 
liable cannot enter a claim for the 
same against the latter’s bankrupt 
estate in the absence of evidence that 
he has paid them). 

17. Mutual L. Ins. Co. v. Sage, 28 
Hun (N. Y.) 595. 

[a] Unpaid assessments.—Under a 
statute providing for personal liabil- 
ity of owners of land for assess- 
ments on account of street improve- 
ments, etc., a junior mortgagee who 
forecloses and purchases first is liable 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


~ §§ 1909-1911 ] 


Rights and liabilities of purchaser after pay- 
ment. Where the unpaid taxes are a lien on the 
purchaser’s land, he cannot, after paying them, 
compel the former owner to refund the amount 
paid.1® But to the extent that unpaid taxes do 
not constitute a lien, the purchaser may compel 
the former owner to refund.1® If the purchaser se- 
cures a discharge of the lien by a settlement with 
the city at less than the face value of the lien, 
he is not liable to the former owner of the land 
for the difference between the face value and the 
amount of the settlement.*° If, however, by agree- 
ment or terms of the decree, the taxes are to be 
paid out of the proceeds, the purchaser is entitled 
to a eredit for taxes paid by him provided they 
were a lien upon the property.”! 

[§ 1910] dd. Easements.22. The purchaser at fore- 
closure sale takes title subject to easements exist- 
ing at the time the mortgage was made, in favor 
of other lands,?* excepting easements reserved by 
the mortgagor in favor of lands owned not by 
himself but by a stranger to the instrument con- 
taining the reservation.2* The application of the 
rule is, of course, subject to the establishment of 
the easement by proof.?® 


to the senior. mortgagee who fore- 
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[§ 1911] (c) Subsequent Encumbrances*°—aa. In 
General. The purchaser under foreclosure of a 
mortgage takes the property free from a lien or 
other encumbrance of later date, where the junior 
encumbrancer has been made a party to the fore- 
closure proceedings;?7 and so if he has paid more 
than the amount of the mortgage for the property, 
he cannot claim to hold the excess to protect his 
purchase against the junior liens.2* <A foreclosure 
judgment directing payment out of the proceeds of 
sale of all liens on the premises at the time of 
sale does not authorize the payment of liens which 
do not accrue until after the time stated.?° 

Subsequent encumbrancer not a party. If the 
subsequent encumbrancer is not made a party to 
the foreclosure proceedings, his lien continues,*® sub- 
ject to foreclosure in separate proceedings by the 
purchaser ;*1 but he cannot maintain an action of 
ejectment against the purchaser,*? although he may 
show that beginning at an earlier point in the 
claim of title his position was that of a prior, 
and not a subsequent, encumbrancer, and that the 
purchaser takes subject to that lien,?* or that the 
appraisers treated his junior lien as a senior lien, 
deducting it in fixing the appraised value and that 


closes and purchases later for as- 
sessments paid by the latter for im- 
provements made during the period 
of the former’s ownership of the 
land. Mutual L. Ins. Co. v. Sage, 
28 Hun (N. Y.) 595. 

18. Dillwyn Apartment Realty Co. 
v. First Mortg. Guarantee, etc., Co., 
63 Pa. Super. 450. 

19. Gimber’s Est., 15 Pa. Dist. 59. 

{a] Taxes and municipal claims.— 
Taxes are debts in personam but 
municipal claims are debts in rem, 
and a purchaser who has paid both 
in order to get a clear title may re- 
cover the amount of his payment on 
account of taxes from the mort- 
gagor’s estate, but cannot recover 
payments cn account of municipal 
claims. Gimber’s Hst., 15 Pa. Dist. 
59. 

20. Stemmler vy. Alsdorf, 167 App. 
Div. 663, 153 NYS 8. 

Zia Cutting’ Vv../Tavares,, sete, JR. 
Co., 61 Fed. 150, 9 CCA 401. 

22. Easements granted after the 
mortgage see infra § 1913. 

23. Dahlberg v. Haeberle, 71 N. J. 
L. 514, 59 A 92; New York L. Ins., 
etc., Co. v. Milner, 1 Barb. Ch. (N. Y.) 
spo ming Vv. ~McCully, 38 Pa, 76; 
McLemore v. ‘Charleston, etc., R. Co., 
111 Tenn. 639, 69 SW 338. 

24. Beardslee vy. New Berlin Light, 
etc., Co., 207 N. Y. 34, 100 NE 434, 
AnnCas1914B 1287. 

[a] Mill rights.—The owner of 
separate parcels of land on one of 
which a mill and dam are situated 
mortgages the separate parcels to 
different mortgagees. The mortgage 
of the parcel not including the mill 
contained reservation of rights of 
flowage appurtenant to the mill lot. 
The purchaser at the foreclosure sale 
of his parcel takes title free from 
the easement on the ground that at 
the time the reservation was made 
it was in favor of land owned not 
by the mortgagor but by another who 
was a stranger to the instrument 
containing the reservation. Beardslee 
v. New Berlin Light, etc., Co., 207 N. 
Y. 34, 100 NE 434, AnnCas1914B 1287. 

25... Wells ivi, Garbutt, 132.N.. ¥. 
430, 30 NE 976 (implied easement of 
flowing lands not proved). 

26. See also Mechanics’ Liens §§ 


Reee ty 
27. S.—Fowler v. Hart, 13 How. 
3738, 14 % ed. 186. 
Ala.—Capehart v. McGahey, 132 
Ala. 334, 31 S 503; Gilmer v. Smith, 
103 Ala. 228, 15 S 608; SimerSon v. 
Decatur Branch Bank, 12 Ala. 205. 


Ark.—Ford v. Harrison, 69 Ark. Nebr.—Nye, etc., Co. v. Fahrenholz, 
205, 62 SW 59, 86 AmSR 192. 49 Nebr. 276, 68 NW 498, 59 AmSR 
Cal.—Felton v. Le Breton, 92 Cal.| 540 (recognizing rule) 


457, 28 P 490. 
Iil—State Bank vy. Wilson, 9 Ill. 
7 


Ind.—Coleman v. Witherspoon, 76 
Ind. 285; Schnantz v. Schellhaus, 37 
Ind. 85; Hamilton v. State, 1 Ind. 
128. 

La.—Heinss v. Henry, 127 La. 770, 
54 S 24; Ball v. New Orleans, 52 La. 
Ann. 1550, 28 S 109; Payne v. Haton, 


-27 La. Ann. 160; McNeil v. Hauck, 24 


La. Ann. 328. 

Minn.—Bovey de Laittre Lumber 
Co. v. Tucker, 48 Minn. 228, 50 NW 
1038. 

Miss.—Bainbridge v. Woodburn, 52 


Miss. 95. 
Nebr.—Smith v. Millard, 11 Nebr. 
ae 10 NW 529. 
INGE T——Kkorich /v2.cemel, 099) Nominate 
191, 122 A’ 739. 
N. Y.—Hopkins v. Wolley, 81 N. Y. 
as Hoe v. Boardman, 22 Hun 527. 


N. D.—Nichols v. Tingstad, 10 N. D. 
172, 86 NW 694. 


Oh. —Pinney v. Merchants’ Nat. 
Banks Tle Ohs, Stele ven NEE Coos 
Roberts. v. Doren, 10 Oh. Dec. (Re- 


print) 349, 20 CincLBul 397. 
Pa.—Reisinger v. Garrett Smoke- 

less Coal Co., 262 Pa. 530, 106 A 78; 

Seidle v. Holmes, 185 Pa. 549, 40 A 


567; Conrad v. Susquehanna Bldg., 
etce., Assoc., 2 Pa. Cas. 499, 4 A 177. 
C.—Stewart v. Groce, 42° 8. C; 
500, 20 SHE 411. 
Tex.—Bomar v. Smith, (Civ. A.) 
195 SW_ 964. 
See O’Bryan v. O’Bryan, 183 Ky. 


766, 211 SW 753 (insufficiency of evi- 
dence on the issue of priority as be- 
tween a judgment and mortgage). 

Expenses of receivership a charge 
on the property see Receivers [34 Cye 
350]. 

Junior encumbrancer asi party see 
supra § 1580. 

43. Tessier v. Bourgeois, 38 La. 
Ann, 256. 

29. Fletcher v. 416 West 33d St. 
Realty Co., 77 Misc. 280, 135 NYS 
1046 [aff 152 App. Div. 943 mem, 137 
NYS 1120 mem] (taxes and water 


rates). 
30. U. S.—Black v. Manhattan 
Trust Co., 213 Fed. 692. 
Cal.—Stanislaus Water Cos Vv. 


Bachman, 152 Cal. 716, 983 P 858, 15 
LRANS 359. 
Ga.—Roberts v. Atlanta Cemetery 
Assoc., 146 Ga. 490, 91 SE 675. 
Ill.—Heinroth vy. Frost, 250 Ill. 
102, 95 NE 65. 


N. J.—Donovan vy. Smith, (Ch.) 88 
A 167. 

N. Y.—Kelly v. Struth, 164 App. 
Div. 705, 150 NYS 391; People’s Trust 
Co. v. Tonkonogy, 144 App. Div. 333, 
128 NYS 1055. 

Tex.—Hampshire v. Greeves, (Civ. 
A.) 130 SW 665 [aff 104 Tex. 620, 
143 SW 147] (recognizing rule). 

[a] Irrigation contracts.—If a 
mortgage given by a water company 
on its water system was such as to 
make it paramount to the rights of 
a landowner under the contract 
thereafter made with him by the 
company to furnish through its canal 
water to irrigate his land for a term 
of years, yet, he not having been 
made a. party to the foreclosure, the 
purchaser under’ the foreclosure 
holds the canal system and the wa- 
ters thereof subject to the rights of 
such landowner, at least until those 
rights are terminated by foreclosure 
proceedings to which he is a party. 
Stanislaus Water Co. v. Bachman, 152 


ee (UG HE oS eS Sie koe LRANS 
31. Donovan y. Smith, (N. J. Ch.) 


88 A 167; Kelly v. Struth, 164 App. 
Div. 705, 150 NYS 391. 

[a] Rule applied to a strict fore- 
closure against holder of estate by 
curtesy, who had not been made a 
party to the foreclosure action. 
qv en vy. Smith, (N.. J. Ch.) 88 A 

[b] Counterclaim.—The purchas- 
er’s right to foreclose the subsequent 
lien is a “cause of action” and there- 
fore properly made a_ subject of 
counterclaim against an action of 
ejectment brought by the subsequent 
encumbrancer. Kelly v. Struth, 164 
App. Div. 705, 150 NYS 391. 

32. Roberts v. Atlanta Cemetery 


Assoc., 146 Ga. 490, 496, 91 SE 675; 
Heinroth v. Frost, 250 Ill. 102, 95 
NE 65. 


“The foreclosure of the mortgage, 
to which the subsequent purchaser is 
not a party, does not affect the right 
of such purchaser. . . . Nevertheless 
such a foreclosure is valid as be- 
tween the holder of the mortgage and 
the mortgagor, and the purchaser at 
the foreclosure sale acquires the le- 


gal estate of the mortgagor.” Rob- 
erts v. Atlanta Cemetery Assoc., su- 
pra. 

&3. Hampshire v. Greeves, (Civ. 


A.) 180 SW 665 [aff 104 Tex. 620, 143 
SW 147]. 
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the purchaser made his bid on the basis of such 
appraised value.** The rule protecting a subsequent 
encumbrancer who is not made a party to the fore- 
closure proceedings will not protect subsequent as- 
signees of the encumbrancer as against a purchaser 
at the foreclosure sale without actual or construc- 
tive notice of the assignment.*® Nor will the pur- 
chaser be held to have had constructive notice 
within the meaning of the rule, even though the 
present holder and second assignee of the encum- 
brance recorded the assignment to him, provided 
the prior assignment from the encumbrancer to the 
first assignee had not been recorded.*® In some ju- 
risdictions it is not necessary that the subsequent 
encumbrancer should be made a party to foreclosure 
proceedings in order to cancel his len on the land, 
provided he is given previous notice of the fore- 
elosure sale.*? 

[§ 1912] bb. Leases. A lease executed after the 
making of a mortgage is terminated by foreclosure 
sale if the lessee has been made a party to the 
foreclosure proceedings.** But where the foreclo- 
sure decree recognizes, or is construed to recognize, 
the separate interests in the property and to pro- 
tect the interest of the junior leaseholder by 
ordering a sale ‘‘in inverse order of alienation,’’®® 
or where the junior leaseholder has made valuable 
improvements upon the land,*° the purchaser will 
be held to take subject to the lease if a sale on 
such terms can be made at a price sufficient to 
pay in full the mortgage debt. Nor will the lease- 
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[§§ 1911-1914 


hold rights be affected by the foreclosure sale where 
the mortgagee executes a release of the leasehold 
from the lien of the mortgage and the purchaser 
at the sale has actual or constructive knowledge of 
the release.4! Where the lessee under a junior lease 
is not made a party to the foreclosure action, his 
lease is unaffected thereby,‘” the relation of land- 
lord and tenant is created without the necessity of 
attornment,**? and a sufficient foundation exists for 
the institution of summary proceedings for the re- 
covery of possession if the tenant refuses to abide 
by the covenants of his lease.** 

[§ 1913] cc. Easements. The title of the pur- 
chaser at foreclosure sale is not subject to ease- 
ments imposed upon the mortgaged land by the 
mortgagor or his successors in title after the date 
of the mortgage, provided the owners of such ease- 
ments have been made parties to the foreclosure 
action.4® But where the easements created after 
the making of the mortgage owe their existence not 
to a grant from the mortgagor, but to appropriation 
proceedings authorized .by statute, and where at 
the time of the foreclosure sale the owner of the 
dominant estate was in full possession of the ease- 
ment, the purchaser takes subject thereto.*® 

[§ 1914] h. Effect of Defects in Title or Proceed- 
ings*7—(1) In General. After the vesting of the 
purchaser’s title it cannot be collaterally impeached, 
where the court had jurisdiction, for any errors 
or irregularities in the proceedings in the cause or 
in the conduct of the sale.48 Only where the decree 
Effect on confirmation of sale see 


34. Nye, etce., Co. v. Fahrenholz,| company, the lease of the plaintiff 
49 Nebr. 276, 68 NW 498, 59 AmSR} would be terminated and destroyed, 
540. and it would lose the valuable im- 

35. People’s Trust Co. v. Tonko-|] provements which it put upon the 
nogy, 144 App. Div. 333, 128 NYS|premises leased by it from _ the 
1055. grantor in the security deed. If the 

36. People’s Trust Co. y. Tonko-| rights of the senior lienholders can 
nogy, supra. be fully protected, so that they will 

37. Montes de Oca v. Baez, 23| get every cent coming to them, and 


Porto Rico 656. 

38. Mercantile Trust Co. v. Sunset 
oad OT Co, L760 (Caley 46104 16s7 Pe 
1037; Mattlage v. Mulherin, 106 Ga. 
834, 32 SE 940. 

Tenant a party see supra § 1583. 

39. Union Inv. Co. v. McDonough, 
SAGNG Sey. 43 0,) 109 A 3015 

{a] Sale in parcels.—Mortgaged 
premises were sold by the mortgagor 
in parcels, one of the parcels, the sec- 
ond one sold, being subject to a lease 
for a term of years. ‘All of these 
transactions, both conveyances and 
the lease, were made after the execu- 
tion of the mortgage. The decree of 
foreclosure directed a sale “in in- 
verse order of alienation” but made 
no mention of the lease. 
was construed, however, as recog- 
nizing three different interests, that 
of the first grantee, the second gran- 
tee, and the lessee, the interest of the 
lessee antedating both of the others. 
The interest of the second grantee 
was first sold and produced enough 
to pay the mortgage debt, and it was 
held that the purchaser at such sale 
accordingly took subject to the lease- 
hold interest. Union Inv. Co. v. Mc- 
Donough, 94 N. J. L. 130, 109 A 301. 

40. Western Union ‘Tel. Co, Vv. 
Brown, etc., Co., 154 Ga. 229, 114 SE 
36. 


[a] Reason for rule.—‘“The lessee 
concedes the superior rights of the 
insurance company and of Gude & 
Co., and we recognize these rights 
and this power of the senior lien- 
holders. What we hold is, that in 
equity these senior lienholders should 
exercise this power so as not to de- 
stroy the lease of the plaintiff, un- 


less it becomes necessary to do 
otherwise in order to pay them in 
full. After the sale of the property 


under the judgment of the insurance 


The decree | 


at the same time the rights of the 
plaintiff under its lease can be pro- 
tected, a court of equity will require 
the grantee in the security deed and 
the senior judgment creditor to so 
exercise their power under the senior 
liens as to save the rights of ms 
lessee.” Western Union Tel. Co. 
Brown, etc., Co., 154 Ga. 229, 242, 114 
SE 36. 

41. Harp Bldg., etc., Assoc. v. Da- 
vis, 56 Pa. Super. 282 


42. Commonwealth Mortg. Co. v. 
De Waltoff, 135 App. Div: 33, 119 
NYS 781. 


43. Commonwealth Mortg. Co. v. 
De Waltoff, supra. 

44. Commonwealth Mortg. Co. v. 
De Waltoff, supra (the defense of 
payment of rent to summary proceed- 
ings to dispossess not established). 
one and profitsisee supra §§ 1898— 

45. Krich v. Zemel, 99 N. J. L. 191, 
122 A 739; Christ Protestant Episco- 
pal Church v. Mack, 93 N. Y. 488, 45 


AmR. 260; Thompson v. Somerville, 
16 Barb. (N. Y.) 469 (party-wall 
agreement). 


[a] An easement in a wall, al- 
though enforceable between the par- 
ties to a contract, does not affect the 
rights of a purchaser at a foreclosure 
sale under a mortgage executed and 
recorded prior to the date of the ease- 
ment agreement, the parties to the 
agreement having been made parties 
to the foreclosure proceedings. Krich 
Ve Zemel) 99) IN J wk, ella eeAneiO OF 

46. Arterburn v. Beard, 86 Nebr. 
733, 126 NW 3879 (where the pur- 
chaser at foreclosure sale was also 
estopped by his conduct after his 
purchase from asserting that he took 
title free from the encumbrance). 

47. In sale under power see supra 
§§ 1461-1463 in 41 C. J. 


supra §§ 1857-1861. 

Ground for vacating sale see supra 
§§ 1871-1876. 

48. U. S—Luhrs vy. Hancock, 181 
U. S. 567, 21 SCt 726, 45 L. ed. 1005; 
Eckerson’ v. Tanney, 235 Fed. 415 
[aff 243 Fed. 1007 mem, 156 CGA 663 
mem]; Goerz v. Barstow, 148 Fed. 
562, 78 CCA 248 [rev 122 Fed. 140]; 
Andrews v. National Fdy.,. etc., 
Works, 77 Fed. 774, 28 CCA 454, 37 
LRA 153; Parmers’ “Li, ‘ete... Cop ive 
McKinney, 8 F. Cas. No. 4,667, 6 Mc- 
Lean 1; Salisbury v. Sands, 21 F. Cas. 
INO. 412;2515-92 "Dilek 2707 )Smoitheave 
Pomeroy, 22 F. Cas. No. 13,092, 2 Dill. 
414, 

Ala.—Cole v. Conolly, 16 Ala. 271. 

Cal.—Bechtel v. Wier, 152 Cal. 443, 
9352) 75). ho a EVAEN'S: 549; Glenn y. 
Bechtel, 93 P 78; Nagle v. Macy, 9 
Cal. 426. 

Colo.—Thompson v, 18 
Colo: 328732 Pr sar. 

Fla.—McGregor v. Kellum, 50 Fla. 
589, 39 S 697. 

Ga.—Broach v. O’Neal, 94 Ga. 474, 
20 SE 113; Roberts v. Hinson, 77 Ga. 
589, 2 SE 752. 

Ill.—Tormohlen v. Walter, 175 Ill. 
442, 51 NE 706; Reedy v. Camfield, 


Crocker, 


159 Ill. 254, 42 NE 83838; Foster v. 
Clark, ‘79 ‘Til. 225-° Miller vo" Handy- 
ae Ill. 448; Dow v. Seely, 29 III. 

Ind.—Wolfenberger Vv.) -Elubbards 


184 Ind. 25, 110 NE 198, AnnCas1918C 
81; Dowell v. Lahr, 97 Ind. 146; 
Brake v. Stewart, 88 Ind. 422; Hunter 
v. Burnsville Turnp. Co., 56 Ind. 213; 
Splahn v. Gillespie, 48 Ind. 3897; 
Maynes v. Moore, 16 Ind. 116. 
Iowa.—Flickinger v. Omaha Bridge, 
etc.,, R. Co., 98 Iowa 358, 67 NW 8723 
Moore v. Jeffers, 53 Iowa 202, 4 NW 
1084; Olmstead v. Kellogg, 47 Iowa 
460; O’Connell yv. Cotter, 44 Iowa 48; 
Paine v. Ruddick, 2 Iowa 423, 65 AmD 
Kan.—Phillips v. Love, 57 Kan. 
828, 48 P 142; Ashmore v. McDonnell, 
39 Kan. COO LSee sso ie 
Ky.—Walter v. Brugger, 78 SW 
419, 25 Kyl 1597; Robinson v. Co- 
lumbia Finance, etc., Co., 44 SW 631, 


RE Sa Ae es ee ee eee ea 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1914-1915] 


was void for want of jurisdiction,*® or where the 
sale was marred by such fatal defects as to make 
it a mere nullity,°° does the title of the purchaser 
as a purchaser wholly fail,°' and even then, the 
attack cannot be made by a stranger to the title,®? 
or by one who has waived his right to urge the 


defect.°* 


[§ 1915] (2) Bona Fide Purchasers®*‘—(a) In 


General. One buying land at a 


19 KyL 1771; Johnson y. Haskins, 38 
SW 687, 18 KyL 852. 

La.—Richardson v. McDonald, 139 
La. 651, 71 S 934; Ross v. Enaut, 46 
La. Ann. 1250, 15 S 803; Laforest v. 
Barrow, 12 La. Ann. 148; Muir v. 
Henry, 2 La. Ann, 593. 

Md. Heentpeh v. Cole, 28 Md. 276, 92 
AmD 68 

Mich. Ee wecehereon v. Waters, 228 
Mich. 410, 200 NW 146; Hochgraef Vv. 
Hendrie, 66.Mich. 556, 34 NW 15. 


eco att v. Brent, 4 Minn. 
21. 
Miss.—Smith y. Childress, 119 


Miss. 20, 80 S 345; Reily v. Carter, 
75 Miss. 798, 23 S 435, 65 AmSR 621. 

Mo.—Kopp v. Blessing, 121 Mo. 391, 
25 SW 757; Hagerman v. Sutton, 91 
Mo. 519, 4 SW 73; Miles v. Davis, 19 
Mo. 408; McNair v. Biddle, 8 Mo. 257. 

Mont.—Thomas Vv. Thomas, 44 
Mont. 102, 119 P 283, AnnCas1913B 
616. 

Nebr.—Hooper v. Castetter, 45 
Nebr. 67, 63 NW 1835. 

N. H.—Holland v. Laconia Bldg., 
ete., Assoc., 68 N. H. 480, 41 A 178. 

N. J.—Kiernan v. Jersey City, 80 
Neda eaio, 8 Al-228) 931 uRANS 
1023; Dinsmore v. Westcott, 25 N. J. 
Eq. 302. 

N. Y.—Baumeister v. Demuth, 178 
N. Y. 630, 71 NE 1128; In re Stilwell, 
139) No Y. 337, -34 NE 77; Bechstein 
v. Schultz, 120 N. Y.-168, 24 NE 
388; Abbott v. Curran, 98 N. Y. 665 
mem [aff 20 NYWklyDig 344]; De 
Forest v. Farley, 62 N. Y. 628; Casler 
Ves hipman, 9 35.) N.Y. bess .0 nion 
Trust Co. v. Driggs, 62 App. Div. 213, 
70 NYS 947; O’Connor v. Felix, 87 
Hun 179, 33 NYS 1074 [aff 147 N. Y. 
614, 42 NE 269]; Smith v. Joyce, 14 
Daly 73, 3 NYSt 560, 11 NYCivProc 
257; Pawlak v. Gruszecki, 124 Misc. 
447, 208 NYS 409; Trowbridge v. 
Hayes, 21 Misc. 234, 45 NYS 635; 
Schoenewald v. Rosenstein, 5 NYS 
766. 


N. C.—McDonald v. Hoffman, 153 
IN: (G.254, 69:/>SH 49; Carraway ve 
Stancill, 137 N. Cc. 472, 49 SE 957. 


Oh.—Morgan v. Burnett, 18 Oh. 
535; Newnam vy. Cincinnati, 18 Oh. 
323; Bolin! v.—Anderson, 8 Oh. Dec, 


(Reprint) 49, 5 CincLBul 328; Miller 
v. Erdhouse, 7 Oh. Dec. (Reprint) 
294, 2 CincLBul 84. 

Or.—Harper v. Harding, 3 Or. 361. 

Pa.—Radnor Bldg., etc., Assoc. v. 
Scott, 277 Pa. 56, 120 A 804; Brundred 
v. Egbert, 164 Pa. 615, 30 A 503; 
Warder v. Tainter, 4 Watts 270; 
Wheelock vy. Harding, 4 Pa. Super. 
21; Dalzell v. Crawford, 1 Pars, Eq. 
CAs. 8. 

S. C.—Bank of Columbia v. Havird, 
99 S.-C. 110, 82 SE 1006; Moody v. 
Dickinson, 54 S. C. 526, 32 SE 563. 

Ss. D.—Karcher v. Gans, ih) fh AD 
383, 883 NW 431, 79 AmSR 893. 

Tenn.—Windle v. Coffee, 7 Humphr. 
420. 

Tex.—Fears v. Albea, 69 Tex. 437, 
6 SW 286, 5 AmSR 78; Seguin v. 
Maverick, 24 Tex. 526, 76 AmD 117. 

Wis.—Salisbury v. Chadbourne, 45 
Wis. 74. 

“The prime purpose of a foreclo- 
sure bill is to show the grounds of 
the complainant’s right to a foreclo- 
sure, and to bring before the court 
all the parties whose interests are 
sought to be foreclosed. If the bill 
does this, and a decree for complain- 
ant follows in due course, its effect 
is not limited, nor the title made by 
sale thereunder impaired, by the fact 
that the complainant has failed to 
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foreclosure gale 


state every right or interest of any 
of the defendants that is subject to 
the mortgage.” Kiernan v. Jersey 
City, 80) INI. Ds) 27382878) LAN 28, 
31 LRANS 1023. 

[a] Failure to serve summons.— 
An objection that summons was not 
in fact served upon the mortgagor 
cannot be sustained in the face of a 
recital in the judgment or decree that 
personal service was made, the 
proper proceeding being a motion in 
the original action to set aside the 
judgment, and not by collateral at- 
tack. McDonald vy. Hoffman, 153 N. 
C. 254, 69 SE 49, 

[b] Sale en masse.—A mortgage 
of one parcel given by a debtor to 
secure a debt, and a mortgage of an- 
other parcel given by a third person 
as additional security for the pay- 
ment of the same debt, were fore- 
closed by a decree directing a sale of 
the debtor’s parcel first and the sale 
of the third person’s parcel in case 
of a deficiency. The officer, on being 
unable to sell the parcels separately, 
sold them en masse. 
at most only voidable on account of 
the irregularity, and was good until 
set aside by a direct proceeding, and 
could not be collaterally attacked. 
Bechtel v. Wier, 152 Cal. 443, 93 P 
75, 15 LRANS 549; Glenn v. Bechtel, 
(Cal.) 93 P 78. 

Nene Jurisdiction see supra §§ 1518- 

50. ae supra §§ 1770, 1857-1861, 
1871-187 

51. "ADA. —-Richardson v. Stephens, 
122 Ala. 301, 25 S 39. 

Cal.—Citizens’ Sav. Bank v. Ben- 
nett, 182 Cal. 748, 190 P 44; Crosby 
v. Dowd, 61 Cal. 557; Branham v. 
San Jose, 24 Cal. 585. 

Iil.—Odell v. Levy, 307 Ill. 277, 138 
NE 608 [rev 224 Ill. A. 345]; Hutson 
v. Wood, 263 Ill. 376, 105 NE 343, 
AnnCasi1915C 587, 

Ind.—Meriwether v. Craig, 118 Ind. 
301, 20 NE 769. 

Iowa.—Way v. Scott, 118 Iowa 197, 
91 NW 1034. 

Kan.—Craven v. Bradley, 51 Kan. 


336, 32 P 1112; Pray v. Jenkins, 47 
Kans) 599) 23: 0-P ober eRichardssiv: 
Thompson, 48 Kan. 209, 23 P 106; 


Shields v. Miller, 9 Kan. 390. 
La.—Surgi v. Colmer, 22 La. Ann. 

20; De Gruy v. Hennen, 2 La. 544. 
Mo.,—Jones v. Mack, 53 Mo. 147; 

Fithian v. Monks, 43 Mo, 502. 


Nebr.—State Bank v. Green, 10 
Nebr. 130, 4 NW 942. 

N. Y.—Watson vy. Spence, 20 Wend. 
260. 

Oh.—Moore vy. Starks, 1 Oh. St. 
369. : 


Or.—Bunch vy. Thomblison, 67 Or. 
Pgey sks Nee Wie 

Pa.—Green v. Scarlett, 3 Grant 228. 

Porto Rico.—Cintr6én vy. Banco, 9 
Porto Rico 220. 

Wis.—Fladland v. Delaplaine, 19 
Wis. 459. 

[a] Notice not served.—Where the 
owner of the equity was not served 
with notice of the foreclosure suit, 
his right to redeem is unaffected by 
the sale. Odell v. Levy, 307 Ill. 277, 
138 NE 608 [rev 224 Ill. A. 345]. 

{b] Judgment by confession.—A 
foreclosure sale made under a judg- 
ment by confession entered in vaca- 
tion without the filing of an affidavit 
averring the execution of a warrant 
of attorney, necessary to give the 
court jurisdiction, passes no title to 
the purchaser. Hutson v. Wood, 263 
Ill. 376, 105 NE 348; AnnCas1915C 


The sale was! 


[42 C.J.] 261 


is entitled to the protection afforded to a bona fide 
purchaser, provided he has completed his purchase 
by paying the amount of his bid,°> a mortgagee 
who buys in the property at his own sale, crediting 
the amount of his bid on his judgment against 
the mortgagor, being regarded as a bona fide pur- 
chaser for value,°® unless there was no consideration 
for the mortgage when originally executed and de- 
livered to him.** 


Nor will his title be affected by 


587. 

[c] Property not included.—(1) 
Where the decree omitted a part of 
the mortgaged property, the mort- 
gagee-purchaser has no title to the 
omitted portion under the sale, but 
his only relief is to have the sale 
reopened or set aside. Citizens’ Sav. 
Bank v. Bennett, 182 Cal. 748, 190 
P 44. (2) Where a part of the mort- 
gaged property was not included in 
the notice of sale and so never 
passed by the sale to the purchaser, 
the purchaser has no title. Bunch v. 
Thomblison, 67 Or. 254, 135 P 879. 
er Casler v. Shipman, 35 N. Y 
53. National Nickel Co. v. Nevada 
Nickel Syndicate, 106 Fed. 110 [aff 
112 Fed. 44, 50 CCA 113 (certiorari 
den 184 U. S. 700, 22 SCt 939, 46 L. 
ed. 765)]; Stevens v. Ferry, 48 Fed. 
7; Tooley v. Gridley, 11 Miss. 493, 41 
AmD 628; McBride v. Lewisohn, 17 
Hun (N. Y.) 524; Oppenheimer v. 
Reed, 11 Tex. Civ. A: 367, 32 SW 325. 

Estoppel to assert invalidity of 
sale see supra § 1868. 

54. Cross references: 

Effect of opening or setting aside 
judgment on rights of bona fide 
purchaser see infra §§ 1918, 1919. 

Ignorance of defect in title as 
ground for refusal to comply with 
bid see supra § 1838. 

55. U. S.—Savannah Timber Co. 
Me Deer Island Lumber Co., 258 Fed. 
VET. 

‘Mee Richardson v. Stephens, 122 
Ala. 301, 25 S 39; ' Whelan v. Mc- 
Creary, 64 Ala. 319. 

Ark.—Marchbanks vy. Banks, 44 
Ark. 48. 

Cal.—Duff v. Randall, 116 Cal. 226, 
48 P 66, 58 AmSR 158. 

Sie ee v. Tatnall, 5 Del. Ch. 
Ga.—Rawles v. Jackson, 104 Ga. 

593, 30 SE 820, 69 AmSR 185. 

Ill.— Horner v. Zimmerman, 45 Ill. 


14. 
Ind.—Mann v. State, 116 Ind. 383, 
23 Iowa 264. 


19 NE 181. 

Iowa.—Shine v. Hill, 

La.—Fay, ete., Co. v. Monroe Nat. 
Bank, 51 La. Ann. 613, 25 S 268. 

Mo.—Smith v. Boyd, 162 Mo. 146, 
62 SW 439. 

Nebr.—Richards v. Smith, 88 Nebr. 
444, 129 NW 988. 

N. J.—State Mut. Bldg., ete, As- 
soc. v. O’Callaghan, 67 N. J. Eq. 103, 
5T A ayes 

N. Y.—Quinn v. Jenks, 88 Hun 428, 
34 NYS 962. 

N. C.—Lewis v. Nunn, 180 N. C. 
159, 104 SE 470. 

Oh.—Moor v. Parsons, 98 Oh. St. 
233, 120 NE 305. 

.—Elder vy. Sy 1h 
559, 46 A 109. 

S. C.—Bank of Columbia v. Havird, 
99 S. C. 110, 82 SE 1006 

Tex.—Seguin v. Maverick, 24 Tex. 
526, 76 AmD 117; Barrett v. astham, 
(Civ. A.) 86 SW 1057. 

Bese Mare bites v. Seymour, 
209. 

Wis.—Pllis v. Allen, 99 Wis. 598, 
74 NW 5387, 75 NW 949. 

56. Barrett v. Eastham, (Tex. 
Civ. A.) 86 SW 1057. 

57. Gewin vy. Shields, 167 Ala. 598,. 
52 S 887. | 

[a] Preéxisting debt.— A mort- 
gagee purchasing at his own sale is 
not a bona fide purchaser if the mort- 
gage was given to secure a preéxist- 
ing debt. Gewin v. Shields, 167 Ala. 
593, 52 S 887. 


Hamilton, 


Brayt. 


262 [42 C.J.] 


an order opening the judgment on grounds of which 
the purchaser was ignorant at the time of the sale.°> 
Such purchaser will be protected against liens, equi- 
ties, or interfering rights of third persons of which 
he had no actual or constructive notice,®? even 
though the mortgagee was chargeable with notice,” 
except in cases where the application of this rule 
would enable the purchaser to take advantage of 
his own negligence or wrong,*! or to enable some 
one else for whom the purchaser was acting as 
agent to perpetrate a fraud upon the legal interests 


58. Moor v. Parsons, 98 Oh. St. 
233, 120 NE 305. 

Rights of bona fide purchasers at 
foreclosure sale see supra § 1910. 


59. U.S.—Savannah Timber Co. v. 


peek Island Lumber Co., 258 Fed. 
Ala.—Ohio L. Ins., etc., Co. v. Led- 


yard, 8 Ala. 866. 
Ark.—Watts v. Blair, 137 Ark. 1438, 
208 SW 434. 
Cal.—Duff v. Randall, 116 Cal. 226, 
48 P 66, 58 AmSR 158. 
, on DeloChs 


302. 

Ga.—Rawles v. Jackson, 104 Ga. 
593, 30 SE 820, 69 AmSR 185; Spinks 
v. Glenn, 67 Ga. 744; Skinner v. 
Willis, 54 Ga. 192. 

Ind.—Mann vy. State, 116 Ind. 383, 
19 NE 181. 

Iowa.—Sprague v. White, 73 Iowa 
670, 35 NW 751; Walker v. Schreiber, 
oy Towa 529; Shine v. Hill, 23 Iowa 


26 

pcan ingen v. Cheneville, 125 
Wasn2iS81 OLS Oise eMaysn ete.) Con iv. 
Monroe Nat. Bank, 51 La. Ann. 613, 
25 S 268. 

Mo.—Smith v. Boyd, 162 Mo. 146, 
62 SW 439; Butier Bldg., etc., Co. v. 
Dunsworth, 146 Mo. 361, 48 SW 449. 

Nebr.—Richards Vv. Smith, 88 
Nebr. 444, 129 NW 983. 

-N. J.—State Mut. Bide etc, 
soc. v. O’Callaghan, 67 N. JS. Eq. 103, 
57 A 496; Rutherford Land, etc., Co. 
v. Sanntrock, (Ch.) 44 A 9388 [aff 60 
N.. J. Eq. 471, 46 A 648]. ‘ 

N. Y.—New York Mut. L. Ins. Co. 
v. Corey, 135 N. Y. 326, 31 NE 1095; 
Slattery v. Schwannecke, 118 N. Y. 
543, 23 NE 922; Vose v. Cowdrey, 49 
N. Y. 336; Clement v. Saratoga Hold- 
ing Co., 161 App. Div. 898, 145 NYS 
628; Zarkowski v. Schroeder, 71 App. 
Div. 526, 75 NYS 1021; Norton v. 
Stone, 8 Paige 222, 

N. C.—Lewis v. USOVENEL (C. 
159, 104 SE 470. 

Pa.—Elder v. Hamilton, 195 Pa. 
559, 46 A 109; Allabach v. Wood, 2 
Ra, Casi333) 04) Arve6o 4. (Gelston my. 
Donnon, 44 Pa. Super. 280. 

S. C—Bank of Columbia v. Havird, 
99 S. C. 110, 82 SE 1006. 

Tex. Seguin v. Maverick, 24 Tex. 
526, 76 AmD 117; Hampshire v. 
Greeves, (Civ. A.) 130 SW 665 [aff 
104 Tex. 620, 143 SW 147]; Schneider 
v. Sellers, (Civ. A.) 81 SW 126; Bar- 
net v. Houston, 18 Tex. Civ. A. 134, 


As- 


Nunn, 


44 SW 689; Vieno vy. Gibson, (Civ. 
A.) 20 SW 717. 
Vt.—Atwater v. Seymour, Brayt. 


209. 

Wis.—Ehle v. Brown, 31 Wis. 405; 
Murphy v. Farwell, 9 Wis. 102. 

*‘[a] Assignment of mortgage.—An 
assignee of a mortgage who did not 
procure his substitution in place of 
the mortgagee who was foreclosing 
the mortgage as he was entitled to 
do under a statute, and who took the 
assignment of the mortgage without 
examining to find whether an action 
was pending for its foreclosure, is 
not entitled to priority as against 
bona fide purchasers who claimed un- 
der the deed made on the foreclosure 
pending at the time of the assign- 
ment. Clement v. Saratoga Holding 
Co., 161 App. Div. 898, 145 NYS 628. 

[b] Assignment of timber rights. 
—A conveyance of standing timber 
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rights, not executed in the form 
necessary to pass interest in real 
estate, never recorded, and by its 
terms made void upon the incorpora- 
tion of another company, is inferior 
to rights secured by a purchaser for 
value at a sale foreclosing a. mort- 
gage given by the grantor. Savannah 
Timber Co. v. Deer Island Lumber 
Co., 258 Fed. 777. 

[c] Possession as notice.—Where 
the grantees in a deed were the chil- 
dren of the grantor, residing with 
him on the premises at the time the 
deed was made, their subsequent con- 
tinued possession was no notice to 
subsequent mortgagees who were in- 
nocent holders of negotiable paper 
secured by the mortgage. Watts v. 
Blair, 137 Ark. 143, 208 SW 434. 

60. Hoots v. Williams, 116 Ala. 
372, 22 S 497. 

[a] Vendor’s lien.— Where land 
was conveyed by a warranty deed to 
the mortgagor, the fact that the 
vendor held vendor’s lien notes 
thereon will not make the title of 
the purchaser at foreclosure sale of 
the property subject thereto, where 
he had no actual or constructive 
knowledge thereof, even though the 
mortgagee had charged the mort- 
gagor usurious interest on his mort- 
gage note and for that reason was 
not in a position himself where he 
could claim protection from the lien. 
Hoots v. Williams, 116 Ala. 372;- 22 


S 497. 

61. Smith v. Mobile Branch Bank, 
21 Ala. 125; Curtis v. Hitchcock, 10 
Paige 399, 2 NYLegObs 363. 

62. Turner v. Kuehnle, 71 N. J. Eq. 
466, 64 A 478. 

[a] Wife’s dower. — Complainant 
having refused to sign a deed with 
her husband for the purpose of con- 
veying certain of his real estate 
which he had acquired during the 
marriage, the husband, acting in 
collusion with the vendee and the 
mortgagee, employed an attorney to 
foreclose the mortgage which the 
husband had assumed on purchasing 
the property. The attorney pur- 
chased on foreclosure, in his own 
name, for the amount of the mort- 
gage and interest, he having misled 
complainant to believe that her inter- 
est in the property would not be af- 
fected, after which he transferred his 
bid to the husband’s vendee, who 
completed his contract with the hus- 
band for the purchase of the prop- 
erty. The land was chargeable in 
behalf of the wife with an annuity 
equal to the interest on one third of 
the proceeds of the sale after the pay- 
ment of the mortgage. Turner v. 
Kuehnle, 71 N. J. Eq. 466, 64 A 478. 

63. Hunt v. Ellison, 32) (Ala, 173; 
Horner y. Zimmerman, 45 Ill. 14; 
Quinn v. Jenks, 88 Hun 428, 34 NYS 
962. 

64, See supra this section. 

65. See supra § 1915. 

66. Cooper v. Ryan, 73 Ark. 37, 83 
SW 328; Wenz v. Pastene, 209 Mass. 
859; 195 IN, 793: 

[a] Rule applied.—‘‘There was a 
recital in the decree to the effect that 
the title was reserved until the sale 
was approved by the court and the 
purchase money was fully paid. 
Roland avers that he read the decree 
of foreclosure; hence he had actual 


§§ 1915-19151% 


of such third person.°? 

An innocent purchaser from a foreclosure pur- 
chaser will be accorded the same protection®® to 
which the original purchaser was entitled.** 

[§ 191514] (b) Effect of Notice. 
ing the bona fide purchaser rule above stated,®° a 
purchaser cannot claim protection against rights 
or equities of which, at the time he made his pay- 
ment,®* he had actual knowledge, or where he had 
notice of facts sufficient to put him on inquiry.®* 
And in some eases it is broadly held that the rule 


Notwithstand- 


knowledge of this provision. He did 
not pay the amount of his bid until 
the court had approved the report ot 
the commissioner. An appeal was 
prayed for and granted by the court 
below from the order approving the 
commissioner’s report. Roland paid 


the purchase money after this. He 
was therefore no stranger to the 
proceedings, and, having knowledge 


of the facts alleged to avoid the sale 
before the deed was executed and the 
purchase money paid, he was not an 
innocent purchaser.” Cooper v. 
Ryan, 73 Ark. 37, 40, 883 SW 328. 

{b] Unrecorded lease.—Where the 
foreclosure purchaser was notified of 
an unrecorded lease after a part pay- 
ment but before the final payment 
had been made, notwithstanding 


which he completed his purchase, he 
is not a bona fide purchaser within 
the rule. Wenz v. Pastene, 209 Mass. 
359, 95 NE 793. 

67. U. S.—Burns v. Cooper, 140 
Fed. 278, 72 CCA 25; Boston Safe- 
Deposit, etc., ‘Co. v. Bankers’, etc., 
Tel; Co., 36. Fed. 288 [aff 147.ULcS: 
431, 13 SCt 396, 37 L. ed. 231]; West- 
ern Union Tel. Co. v. Burlington, etc., 
ReCoz dd Hed.ai- 3 hiicCrary 3130: 

Ark,—Crawley v. Neal, 152 Ark. 
232, 238 SW 1054. 

Cal.—Boggs v. Fowler, 16 Cal. 559, 
76 AmD 561. 

Colo.—Cheney v. Murto, 17 Colo. 
A. 149, 67 P 340. 

Ind.—Griffin v. Durfee, 29 Ind. A. 
211, 64 NE 237. 

Ky.—Connolly v. Beckett, 105 SW 
446, 32 KyL 356; Cornelison v. Steph- 
ens, 2 SW 122, 8 KyL 417. 

Md.—O’Sullivan v. Buckner, 107 
Md. 33, 68 A 356. ; 

Mass.—Wenz v. Pastors, 209 Mass. 
359, 95 NE 793. 

Mo.— Wells v. Estes, "154 Mo. 291, 
55 SW 255; Fisher v. Stevens, 143 
Mo. 181, 44 ‘SW 769. 

Nebr.—McKinley-Lanning L. & T. 
Oe Hamer, 52 Nebr. 709, 72 NW 

N. Y.—Kingsland v. Fuller, 157 N. 
Y. 507, 52 NE 562; Barber v. Rowe, 
200 App. Div. 290, 193 NYS 157 [aff 
235 N.Y. 549, mem, 139 NE #30 
mem]; March vy. Marasco,.165 App. 
Div. 348, 150 NYS 792; Matter of 
Schott, 159 App. Div. 824, 145 NYS 
18; Boskowitz v. Held, 15 App. Div. 
306, 44 NYS 136 [aff 153 N. Y. 666 
mem, 48 NE 1104 mem]; Harris v. 
Norton, 16 Barb. 264; Hyland vy. 
Stafford, 10 Barb. 558; King vw Wil- 
comb, te Barb. 2638; .Graham_ vy. 
Bleakie, 2 Daly 55; Bonacker v: Wey- 
rick, 48° Misc. 189, 96 NYS 775; Requa_ 
Vv. Rea, 2 Paige 339. 
Okl.—Horr v. Herrington, 22 Okl. 


590, 98 P 448, 182 AmSR 648, 20 
LRANS 47. 

Or.—Skinner v. Furnas, 82 Or. 414, 
161 iP 9'62. 
Ra ane ak Vv.  MeCulloch;,- 5. was 


S. C.—Oliver v. McWhirter, 112 S. 
C. 555, 100 SE 533; Stewart v. Groce, 
42 S. C. 500, 20 SE 411. 

Tex.—Temple Trust Co. v. Pirtle, 
(Civ. A.) 198 SW 627; Ellerd v. Blli- 
son, (Civ. A.) 165 SW 876. 

Wash. —Schmidt v. Olympia Light, 
etc., Co., 40 Wash. 131, 82 P 184 

Wis.—Ehle Vis Brown, 31 Y wis. “4053 
Raymond v. Pauli, 21 Wis. bods 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of caveat emptor®® applies to purchasers at fore- 
closure sales;®° and that such a person must ex- 
ercise vigilance in examining the state of the title, 
and eannot ordinarily recover his money back if 
it proves defective,’® although, if he had no actual 
knowledge of existing liens on the property and 
purchased and paid for it under a guaranty given 
him by the officer individually that he was securing 
a clear title, he may recover damages against the 
officer individually for the loss sustained.74 The 
title of the foreclosure purchaser is not affected 
by his knowledge of adverse claims or equities where 
the mortgage under which he claims is superior to 
them,’* or where the mortgagee, when he accepted 
the mortgage, was ignorant*® or not chargeable with 
knowledge of them,’* or in the absence of proof 
that the purchaser’s agent had knowledge of them 
at the time of the foreclosure.*® 

Record as notice. The foreclosure purchaser is 
chargeable with notice of the existence of a duly 
recorded mortgage,’® and of such other facts af- 
fecting his title as may be discovered by an ex- 
amination of the record of the deeds in the chain 
of title to which he claims,’ as, for example, ir- 
regularities in the foreclosure sale,‘® or omission 
of necessary parties to prior deeds.7® He is not 
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chargeable with notice of a deed recorded after. 
the mortgage under foreclosure,®*° nor of a judgment, 
reinstated after cancellation, where at the time of 
the foreclosure the cancellation appears of record 
but the reinstatement does not.*1. The adverse 
claimant as well as the foreclosure purchaser may 
also rely on the record, so that as between a pur- 
chaser at a sale under foreclosure of an unrecorded 
mortgage and a bona fide purchaser after the mort- 
gage and before foreclosure, who is in possession 
at the time of the sale, the latter has title dis- 
charged of the foreclosure purchaser’s equity.5? 

Burden and sufficiency of proof. The burden of 
proving the purchaser’s knowledge of the prior lien 
or equity is on the party seeking to charge him with 
it.88 Where the equity or lien sought to be charged 
upon the foreclosure purchaser is based on the de- 
tails of a previous conveyance of the land rather 
than on the fact of conveyance itself, the pur- 
chaser’s knowledge of the conveyance merely is not 
ground for charging him with knowledge of the 
details of the transaction or subjecting him to the 
equity or lien based thereon.*4 

[§ 1916] i. Relief to Purchaser for Defects in 
Title or Proceedings*°—(1) In General. Where the 
infirmity in the title conveyed is fatal, the purchaser 


Possession of tenant is notice 
to the foreclosure purchaser of the 
tenant’s right to crops. Temple 
Trust Co. y. Pirtle, (Tex. Civ. A.) 198 
SW 627. 

[b] Prior purchaser in possession. 
—A foreclosure purchaser is charge- 
able with knowledge of another’s 
prior equity as purchaser in posses- 
sion under an oral agreement with 
the mortgagor. Skinner v. Furnas, 
82 Or. 414, 161 P 962. 

fe] Will—Where a will subject- 
ing land devised to the lien of a 
legacy was duly probated in the sur- 
rogate’s court, but was not recorded 
in the county clerk’s office, a pur- 
chaser at a foreclosure sale under a 
mortgage given by the devisee of the 
land, which mortgage referred to the 
will as the source of the mortgagor’s 
title, is not a bona fide purchaser, 
entitled to hold as against the lien, 
since the will is in his chain of title. 
Barber v. Rowe, 200 App. Div. 290, 
193 NYS 157 [aff 235 N. Y. 549 mem, 
139 NE 730 mem]. 

{d] Notice of sale-—When mort- 
gaged premises are described in the 
notice of sale and are actually sold 
subject to an outstanding encum- 
brance which is referred to in the 
notice and at the foreclosure sale, the 
purchaser is chargeable with knowl- 
edge of the contents thereof. Kings- 
land v. Fuller, 157 N. Y. 507, 52 NE 562. 

[e] ®erms of sale stating that the 
foreclosure sale was subject to a 
transfer tax on the property charges 
the purchaser with notice thereof. 
March v. Marasco, 165 App. Div. 348, 
150 NYS 792. 


[a] 


{f] Mortgagee as purchaser.— 
Where a mortgagee took the mort- 
gage chargeable with his agent’s 


knowledge of the defect in title, and 
later became himself the purchaser 
at the foreclosure sale, he has not 
the rights of a bona fide purchaser. 


Connolly v. Beckett, 105 SW 446, 32 
KyL 356. 
{g] Notice of a mortgage to a 


purchaser at sheriff’s sale will affect 
him equally with a registry. Solms 
v. McCulloch, 5 Pa. 473. 

68. See generally Judicial Sales 
Sede 8h LLG: 

69. See cases infra note 70. 

“The rule of caveat emptor applies 
to sales upon execution and judicial 
sales, and we know of no case where 
a purchaser at such a sale, in the 
absence of a statute, has been en- 
abled to recover the money paid, 
either for a defective title or where 


for want of power to make the sale 
he has acauired no title. The power 
of a sheriff to sell land upon execu- 
tion and to convey the land sold is 
statutory and depends upon the va- 
lidity of the process, which, in turn, 
must be based upon a valid judgment. 
If the judgment is void, the execu- 
tion, sale and deed are necessarily 
void. Neither in law nor equity can 
a court aid the defective execution 
of a power conferred by law whereby 
the title of one person’s property 
may be transferred to another.” 
Hutson v. Wood, 263 sD). 376, 387; 
105 NE 343, AnnCas1915C 587. 

70. Pope v. Wylds, 167 Ark. 40, 
266 SW 458; Hutson vy. Wood, 263 
Tll. 876, 105 NE 343, AnnCas1915C 
587; Louisville, etc. R. Co. v. Illi- 
nois Cent. R., Co., 174 Ill. 448, 51 NE 
824; Bishop v. O’Conner, 69 Ill. 431; 
Walbridge v. Day, 31 Ill. 378, 83 AmD 
227; Hoffman v. Hanley, 187 Ill. A. 
551; Brewer v. Christian, 9 Ill. A. 
57; Norton v. Nebraska L. & T. Co., 
35 Nebr. 466, 53 NW 481, 37 AmSR 
441, 18 LRA 88; Hoffmeyer v. Smith, 
110" OR]. 4215,- 12374 Pe Ol 43" ATER, 19:7 
(unpaid taxes). See Dick v. Jasper, 
195 Ky. 539, 242 SW 834 (rule as to 
facts putting purchaser on inquiry). 

71. Moritz v. Christopherson, 4 
Sask. L. 147 (tax liens). 

72. Central Trust Co. v. Florida 
R:, ‘ete., ‘Co; 43> Medra tole? Boch® vy. 
Muetz, 95 N. J. Ea. 635, 123 A 871. 

[a] Decree not affecting pur- 
chaser.—Notice given at the time of 
sale that purchasers would be bound 
by the provisions of a deéree in fa- 
vor of an intervener establishing his 
lien will have no effect on the rights 
of a purchaser at the sale who had 
not been made a party to the pro- 
ceedings resulting in the decree. 
Central Trust Co. v. Florida R., etc., 
Co., 48 Fed. 751. 

72. Ala.—Cahalan v. Monroe, 56 
Ala. 303. 

Cal.—Foulger v. Tidewater South- 
ern Ri Coz, 41 ‘Cal BA Vi24 6182 P 309: 

Ga.—MeMillan v. Hunnicutt, 109 
Ga. 699, 35 SE 102. 

Pa.—Logan v. Eva, 144 Pa. 312, 22 
AS Tis mretz sy. ‘Gilhan, 06 Pak Co. 


586. 

Tex.—Keyser v. Clifton, (Civ. A.) 
50 SW 957. 

{a] Railroad right of way.—Where 
a bank which had a mortgage on 
lands was a bona fide encumbrancer, 
its mortgage having been recorded 


before the conveyance of a right of 
way to defendant, a purchaser at the 


‘ 


foreclosure sale is protected by the 
bona fides of the bank, and his rights 
are superior to those of defendant, 
even though he learned of defendant’s 
asserted rights prior to the consum- 
mation of his purchase. Foulger v. 
Tidewater Southern R. Co., 41 Cal. 
A. 124, 182 P 309. 

74 Sheridan v. Schimpf, 120 Ala. 
475, 24 S 940; Crocker-Wheeler Co. v. 
Genesee Recreation Co., 134 NYS 61. 

[a] Conditional sale.—A _ foreclo- 
Sure purchaser’s right to fixtures is 
not affected by his knowledge that 
they had been conditionally sold 
where the mortgagee was not charge- 
able with such knowledge. Crocker- 
Wheeler Co. v. Genesee Recreation 
Co., 184 NYS 61. 

[b] Provisions in will.—Where the 
mortgagee was not chargeable with 
notice of provisions in a will which 
had not been probated, even though 
it had been recorded, the statute 
providing for the registration of 
wills only when they have been pro- 
bated, the title of the foreclosure 
will not be affected thereby. Sheri- 
dan v. Schimpf, 120 Ala: 475, 24 § 940. 

75. Slattery v. Schwannecke, 118 
N. Y. 543, 23 NE 922 [aff 44 Hun 75]. 


76. Hawkins v. McVae, 14 La, 
Ann. 339. 
77. See cases infra notes 78, 79. 


78. Rideout v. Burkhardt, 255 Mo. 
116, 164 SW 506. 


79. Dick vy. Jasper, 195 Ky. 539, 
242 SW 834. 
80. Richards v. Smith, 88 Nebr. 


444, 129 NW 9838; Streeter v. Shultz, 
127 N. Y. 652, 27 NE 857; Slattery v. 
Schwannecke, 118 N. Y. 5438, 23 NB 
922; Anderson v. United Realty Co., 
297Ohs Cini 2674 


81. Edwards v. Tooker, 40 N. J. 
Eq. 313. ; 

82. Hawley v. Bennett, 5 Paige 
GN YR) P04 

83. Anderson v. Farmer, (Tex 


Civ., A.) 189 SW 508. 

84, Anderson v. Farmer, supra: 

[a] Vendor’s lien.—The fact that 
the foreclosure purchaser knew of 2 
previous conveyance having been 
made is not ground for charging him 
with knowledge that the vendor took 
vendor’s lien notes in payment, and, 
in the absence of other evidence of 
actual or constructive knowledge of 
the lien reserved, the purchaser takes 
free of the lien. Anderson v. Farmer, 
(Tex. Civ. A.) 189 SW 508. 

85. Grounds for purchaser’s re- 
ntti comply with bid see supra 
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may be relieved from his bid altogether.’ If the 
defects are capable of being cured, he may be en- 
titled to orders or decrees of court correcting mis- 
takes,$? or requiring confirmatory deeds, releases, 
or other assurances to be executed to him,*® or he 
may bring appropriate actions to protect his title 
against adverse claims,®® or if the defect in the 
foreclosure proceedings resulted from the mort- 
gagee’s fraudulent act, he may recover in an in- 
dependent action against the mortgagee.°° The pur- 
chaser cannot have the foreclosure proceedings 
stayed until alleged adverse claims are disposed of 
to his satisfaction, where he had knowledge of the 
claims at the time of the sale;°t nor can he have 
the contract of purchase reformed®? or the sale set 
aside®? on the ground of mistake due to his own 
or his agent’s negligence. If the decree or judg- 
ment authorizing the sale was void or voidable,* or 
if the sale itself was void or defective,®® yet the 
deed given to the purchaser will constitute color 
of title and start the statute of limitations in his 
favor. 

Abatement or reduction of price. <A foreclosure 
purchaser is entitled to an abatement in the amount 
of his bid to offset any discrepancy in the amount 
of land®* or improvements conveyed to him under 
the sale;%* but a reduction has been refused where 


86. See supra § 1837. 95. 
87. Manning v. Home Bldg., etc., 


Co., 98 N. J. Ea. 722, 1830 A 724, 726.| (La.) 574; 
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See Adverse Possession § 361. 
96. Fowler v. Dupassau, 3 
People’s Bank v. Bram- 
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the deficiency in the quantity of the land is com- 
paratively small,°* or where the loss occurred after 
the vesting of title in the purchaser. 

Subrogation to mortgagee’s rights. In such cir- 
cumstances! he will be entitled, so far as the land 
is concerned, to be subrogated to all the rights 
therein of the mortgagee or owner of the debt se- 
cured,” so that his possession will be held in the 
character of a mortgagee,® unless he had notice or 
was chargeable with notice of the defect.* But 
the rule subrogating the purchaser to the mort- 
gagee’s rights does not operate to give the purchaser 
relief where the mortgage itself was absolutely 
void.® 

Personal liability of mortgagor. ‘The purchaser 
cannot ordinarily, in the absence of express cove- 
nants or of fraud, hold the mortgagor personally 
liable where the title proves defective or the sale 
abortive.® 

[§ 1917] (2) Purchaser as Mortgagee in Posses- 
sion.” By the weight of authority, a purchaser 
under a void foreclosure sale is entitled to the rights 
of a mortgagee in possession, so that he cannot be 
ousted, either in equity or at law, without redemp- 
tion or payment of what is justly due under the 
mortgage,® or a part thereof proportionate to the 
extent of the redemptioner’s interest in the prem- 


own foreclosure sale is chargeable 
with notice that the ownership of the 
property was in the widow and four 


Mart. 


[a] Remedies.—Where there was 
a discrepancy between the bill and 
the writ in foreclosure proceedings 
affecting the amount of land con- 
veyed, a strict foreclosure by the 
purchaser of parcels omitted from 
the writ was not the proper remedy, 
but an alias writ might issue or the 
old writ might be amended and the 
deed reformed. Manning v. Home 
Bldg., ete., Co., 98 N. J. Ea. 722, 130 
A 724, 726. 

88. Henderson v. Grammar, 66 
Cal. 332, 5 P 488; Westfall v. Stark, 
24 Ind. 377; Graham y. Bleakie, 2 
Dalys (Ni. 6: 

Remedying of defects as a defense 
to purchaser’s petition to be relieved 
of his bid see supra § 1837. 

g9. Fla.—Crystal River Lumber 
Co. v. Knight Turpentine Co., 69 
Fla. 288, 67 S 974, AnnCasl1917D 574. 

Tll.— Crawford v. Chicago, etc. R. 
Cos L2eN I. 31:4. 

Mich.—Banks vy. Allen, 127 Mich. 
80, 86 NW 383. 

N. J.—Waldron v. Letson, 15 N. J. 
Eq. 126; Herrick v. Mann, 6 N. J. 
Eq. 460. 

N. Y.—Vought v. Levin, 142 App. 
Div. 623, 127 NYS 479. 

[a] Separate foreclosure. — The 
purchaser at a foreclosure sale may 
bring a separate foreclosure proceed- 
ing against a subsequent encum- 
brancer who had not been made a 
party to the foreclosure proceedings. 
Crystal River Lumber Co. v. Knight 
Turpentine Co., 69 Fla. 288, 67 S 974, 
AnnCas1917D 574; Vought v. Levin, 
£42 “App: Div. 623, 27 NYS) 479 
(sufficiency of complaint). 

90. McCarthy v. State Bank, 54 
WEOnG O94 GO) ee abe 

{a] False recital of service.— 
Where a creditor on foreclosure sale 
procured a false recital of service on 
discovering which the purchaser 
sought to rescind, the purchaser 
could proceed by an independent ac- 
tion for reimbursement against the 
judgment creditor. MeCarthy ~v. 
State Bank, 54 Mont. 319, 170 P 15. 

91. See supra § 1842. 

92. Matter of Schott, 159 App, Div. 
824, 145 NYS 18. 

93. See supra § 1874. 

94. See Adverse Possession § 360. 


loth 58 S. C. 477, 36 SE 912, 79 AmSR 


97. Bowdoin v. Hammond, 79 Md. 
173, 28 A 769. 

[a] Loss by fire.—A purchaser is 
entitled to an abatement in the pur- 
chase price on account of the loss by 
fire of buildings on the mortgaged 
land, after the sale, but before he 
got possession. Bowdoin v. Ham- 
mond, 79 Md. 1738, 28 A 769. 

98. Thompson vy. Schmieder, 38 
Hun 504 [app dism 102 N. Y. 733]; 
Douthit, v. Hipp, 23 (S.C. 205; 

99. Cropper v. Brown, 76 N. J. Ea. 
406, 74 A 987, 1389 AmSR 770. 

1. See supra this section. 

2 Fla.— Jordan v. Sayre, 29 Fla. 
100, 10 S 823. 

Ga.—Dutcher v. Hobby, 86 Ga. 198, 
ee SE 356, 22 AmSR 444, 10 LRA 

72. 

Ill.—Bruschke v. Wright, 166 Ill. 
183, 46 NE 813, 57 AmSR 125. 

Bi aca nig v. Berkshire, 52 Ind. 

Iowa.—Brown v. Brown, 73 Iowa 
430, 35 NW 507; Grapengether v. 
Fejervary, 9 Iowa 163, 74 AmD 3836. 

Kan.—Stough v. Badger Lumber 
Cor OMS aneaHlo don Eaaione 
eco a nueee v. Robertson, 34 Md. 

Minn.—Rogers vy. Benton, 39 Minn. 
39, 38 NW 765, 12 AmSR 6138; John- 


son v. Sandhoff, 30 Minn. 197, 14 
NW 889. 
EDonabare suaetow oes v. Shough, 55 Mo. 


N. Y.—Robinson v. Ryan, 25 N. Y. 
320; Titcomb v. Fonda, ete, R. Co., 
38 Misc. 630, 78 NYS 226; Jackson 
v. Bowen, 7 Cow. 13. 

Oh.—Mill Creek Valley St. R. Co. 
Ve Carthage, 18 Oh, "City Ct.a2i6,09 
Oh. Cir. Dec. 833. 

R. I.—Brewer v. Nash, 16 R. If. 
458, 17 A 857,.27 AmSR 749. 

Tex.—Browne vy. King, 111 Tex. 
330, 235 SW 522; Attaway v. Carter, 
LelexysUnrep.. Cas. atone nba rick sve 
Gurley, (Civ. A.) 48 SW 994. 

See also Subrogation [37 Cyc 453]. 

3. See infra § 1917. 

4. Roberson v. Boaz, 195 Ky. 160, 
241 SW 881. 

[a] Parties to foreclosure action. 
—A mortgagee who purchases at his 


children of the former owner all of 
whom were in the possession of the 
property as owners and is therefore 
not entitled to relief under a mort- 
gage of the entire property signed 
by only one of the children, where 
the widow and other children were 
not made parties to the foreclosure 
action. Roberson v. Boaz, 195 Ky. 
160, 241 SW 831. 

5. Branham v. San Jose, 24 Cal. 


ce Cal.— Branham v. San Jose, 24 
Cal. 585. 
69! SHE 


pull ear v. 

TERE ee v. Rodman, 84 Ind. 

Ilowa.—Todd v. Johnson, 51 Iowa 
192, 1 NW 498. 

Mich.—Waterman vy. Seeley, 28 
Mich. 77. 

Tenn.—McMurray v. Brasfield, 10 
Heisk. 529. 

7. Purchaser under invalid deed 
see infra § 1962. 

8 <Ariz.—Bryan v. Brasius, 3 
Ariz. 433, 31 P 519; Bryan v. Pinney, 
o Aniz. 412,31 (P* 548: 

Cal.—Randall v. Duff, 107 Cal. 33, 
40 P 20. 
ie ee v. Hobby, 86 Ga. 

Ill.—Bruschke v. Wright, 166 Ill. 
183, 46 NE 813, 57 AmSR 125; Har- 
per v. Bly, 70 Ill. 681. 

Iowa.—Harsh v. Griffin, 72 Iowa 
608, 34 NW 441. 

Kan.—Stouffer v. Harlan, 68 Kan. 
135, 74 P 610, 104 AmSR 396, 64 LRA 
320; Equitable Mortg. Co. v. Gray, 
68 Kan. 100, 74 P 614. 

H. C. Akeley 


O’Conner, 


Minn.—Russell_ v. 
Lumber Co., 45 Minn. 376, 48 NW 3. 

Miss.—Yellowly v. Beardsley, 7€ 
Miss. 613, 24 S 973, 71 AmSR 536. 

Nebr.—Kaylor v. Kelsey, 91 Nebr. 
404, 1386 NW 54, 40 LRANS 839: 
Currier v. Teske, 82 Nebr. 315, 117 
NW 712; Stull v. Masilonka, 74 Nebr. 
309, 104 NW 188, 108 NW 166. 

N. Y.—Ketcham vy. Deutsch, 211 
N. Y. 85, 105 NE 85; Lunny v. Mc- 
Clellan, 116 App. Div. 473, 101 NYS 


812; Lockwood v. McBride, 53 N. Y.. 


Super. 268. 
N. D.—Boschker v. Van Beek, 19 
N. D. 104, 122) NW 338. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a - 
4 §§ 1917-1918] MORTGAGES 


[42 C.J.] 265 


ises,° together with the value of permanent improve- 
ments placed on the land by him while in possession 
and in reliance on his apparent title.!° 
cannot both hold the land and claim from the mort- 


gagor the balance of the unpaid 


authorities have held that the purchaser is not 
entitled to the rights of a mortgagee in possession 
as against the owner of the equity of redemption 
who has not been served with notice of the fore- 
closure suit, whatever his rights may be as against 
a subsequent lienor so situated ;!2 but the distinction 
made in these cases has been eriticized!* and the 
true rule and its limitation, founded on the policy 
of the law to avoid cireuity of action,!4 have been 
stated to be that the purchaser under a void fore- 
closure is entitled to the rights of a mortgagee in 
possession, unless his entry is through an unlawful 
or wrongful act upon which he would be estopped 


Okl.—Webb v. Semans, 110 Okl. 72, 
‘235 P 1074; Page v. Turk, 43 Okl. 
667, 143 P 1047; Gillett v. Romig, 17 
Okl. 324, 87 P 325 [app dism 205 U.S. 
535,27 SCt 789; 51. ed 9194. 

Pa.—McGeary v. Jenkins, 187 Pa. 
440, 41 A 315. 

S. C.—Chambers vy. Bookman, 67 S. 
C. 432, 46,SE 39. 

Tex.—Browne v. King, 111 Tex. 
330, 235 SW 522 [aff (Civ. A.) 196 
SW 884]. 

Wash.—Sloane v. Lucas, 37 Wash. 
348, 79 P 949. 
pean A ADR SS AWIGIE 

Wyo.—Huber v. Glenrock State 
ot 32 Wyo. 357, 231 P 63, 234 P 

iL 

“The defense here urged was abso- 
lutely good if the action brought had 
been one in equity to determine the 
title and recover the possession of 
the premises. We think the same de- 
fense must be held good in the legal 
action of ejectment, and that plain- 
tiff was not in position to bring or 
maintain this action until he had 
first paid or tendered the amount 
that was due under the decree of 
foreclosure.” Currier v. Teske, 82 
Nebr. 315, 318, 117 NW 712. 

[a] Rule discussed.—Stouffer v. 
Harlan, 68 Kan: 135, 74: P 610, 104 
AmSR 396, 64 LRA 320. 

9. Sawyer v. Vermont L, & T. Co., 
41 Wash. 524, 84 P 8. 

10. Higginbottom v. Benson, 24 
Nebr. 461, 39 NW 418, 8 AmSR 211; 
Cullop y. Leonard, 97 Va. 256, 33 SE 
611; Sloane v. Lucas, 37 Wash. 348, 


79 P 949. 

11. Wells v. Lincoln County, 80 
Mo. 424. 

{a] Reason for rule.—“The mort- 


gagee, when he sells the mortgaged 
premisés, under the forms of law, 
and receives the purchase money, un- 
dertakes to convey to the purchaser 
the legal title, held by him, freed 
from the right of redemption by the 
mortgagor, yet if by reason of irregu- 
larity in the sale this title does not 
pass, while it may be effectual as 
against the mortgagee, the equity of 
redemption still remains to the mort- 
gagor. And when the mortgagor re- 
deems he does not pay the purchase 
money to the original mortgagee, 
but to the purchaser at the foreclo- 
sure sale, who has succeeded to the 
mortgagee’s dominion. It is by this 
means that, in equity, the purchaser 
becomes the assignee of the mort- 
gage debt, and not otherwise. But it 
does not follow that because the sale 
turns out to be irregular, especially 
while the purchaser is undisturbed in 
his possession, that he can both hold 
the land and claim the balance of the 
unpaid debt. If so, the condition of 
the purchaser, who should fail to ac- 
quire the legal title, would be better 
than that of him who should get a 
complete title. For there could be 
no pretense that, if a purchaser un- 
der a foreclosure should obtain the 


But he 


debt) MAR ev, 


title of the mortgagor, so that the 
equity of redemption was gone, he 
would acduire any sort of claim to 
the mortgage debt unsatisfied.” 
souls v. Lincoln County, 80 Mo. 424, 

12. Herrmann vy. Cabinet Land Co., 
217 N. Y. 526, 112 NE 476 (discus- 
sion of rule and cases, including 
other New York cases,  distin- 
guished); Burke v. Higgins, 178 App. 
Div. 816, 166 NYS 199. 

[a] Reason for this view.— ‘It 
may be that if some lienor claiming 
subsequent to the mortgage were 
here complaining of the defective 
foreclosure, or alleging that he had 
not been served with process, the 
court would reauire him to redeem 
and would regard the purchaser in 
possession under the foreclosure sale 
as a mortgagee in possession. But in 
a case like this where the owners of 
the edauity of redemption have not 
been served and they are complain- 
ing, it would be unjust to say that 
their only remedy against the pur- 
chaser is an action for an accounting 
and for permission to redeem the 
premises from the mortgage. If that 
were the law, the mortgagee in most 
cases would only have to await a 
time when the mortgaged premises 
were temporarily unoccupied and en- 
ter peacefully thereon, and the mort- 
gagor would then be limited to an ac- 
tion to redeem with all the burden of 
attack and of proof resting upon him. 
No case cited by the defendant from 
the courts of this state goes to the 
extent of so holding.’”” Herrmann v. 
Cabinet Land Co., 217 N. Y. 526, 529, 
112 NE 476. 

13. Stouffer v. Harlan, 68 Kan. 
135, 74 P 610, 104 AmSR 396, 64 LRA 
320; Huber v. Glenrock State Bank, 
D2 NV OW OON, OLS 1 Pe bOsse Zo4e bees 
gee Tallman vy. Ely, 6 Wis. 244, 
256. 

“It would be unwise and inequi- 
table to permit the grantee of the 
mortgagor to obtain the possession 
as against the mortgagee or his as- 
signs while the mortgage debt re- 
mained unpaid. Under such circum- 
stances, if the grantee desired -to ob- 
tain possession of the premises, he 
could file his bill to redeem, and the 
court could properly aid him in ob- 
taining possession after the incum- 
brance was discharged. In this way 
equity could be fully done between 
all parties. Again, if the court 
should put the mortgagor or his 
grantee in possession of the prem- 
ises without reduiring him first to 
pay off the mortgage, it might be 
called upon at the next moment in a 
proceeding to foreclose and sell the 
mortgaged premises to turn him out 
and reinstate the mortgagee or his 
assignee. . But all this unnecessary 
expense and fruitless litigation can 
be avoided, and the rights and in- 
terests of the parties most com- 
pletely subserved and protected by 
adhering strictly to the doctrine, 


to found a right." 

[§ 1918] j. Modification or Reversal of Judgment 
—(1) Purchaser Protected. 
statute,!® the reversal of a judgment or decree of 
foreclosure does not affect the title of a purchaser 
in good faith at the sale had thereunder, but only 
imposes on the mortgagee the duty of making resti- 
tution of the proceeds of sale with interest;** and 
in other states, under a statute providing that an 
appeal shall not suspend the operation of a decree 
where no bond is given,!® the purchaser’s title is 
not affected by reversal where no bond had been 
given by appellant.?® 
opening of a judgment within a certain limit of 
time but providing that the title of a bona fide pur- 
chaser of property conveyed under the judgment 
shall not be affected thereby affords protection to 
a title secured by a bona fide purchaser under the 


In several states, by 


A statute permitting the 


that if the mortgagee or his as- 
signs, after forfeiture, obtains pos- 
session lawfully, the mortgagor, or 
those claiming under him should not 
recover the possession without pay- 
ing the money secured by the 
mortgage.’ Tallman v. Ely, supra. 
15. Stouffer v. Harlan, 68 Kan. 


135, 145, 74 P 610, 104 AmSR 396, 64 _ 


LRA 320. 

‘Whatever may be the source of 
the rule historically we think it is 
justified upon equitable principles by 
the considerations just stated, [quot 
Tallman v. Ely, 6 Wis. 244, see pre- 
ceding note] and that it should be 
followed because of that fact and be 
administered with reference to it; 
that it should be acted upon when 
the circumstances are such _ that 
these reasons are applicable, and only 
then. It is obvious that such reasons 
apply to all cases in which the mort- 
gagee has actual possession of the 
mortgaged property, except where he 
has acquired it under such circum- 
stances that it would be inequitable 
to permit him to assert a right un- 
der it. The expression frequently 
used, that the entry must be lawful, 
we interpret to mean not that it 
must have been effected under a for- 
mal right capable of enforcement by 
legal proceedings, but that it must 
not be through any unlawful or 
wrongful act, upon which the mort- 
gagee would be estopped to found a 
right. The importance given to the 
matter of the consent or acquiescence 
of the mortgagor we conceive to be 
derived not from the idea of its es-, 
tablishing a contract (since, as al- 
ready suggested, if a contract for 
possession exists there is no occa- 
sion to invoke the rule) but from the 
fact that it frees the mortgagee from 
any suspicion of having obtained pos- 
session by fraud or force. We con- 
clude that the true rule is that when 
the mortgagee is in possession of the 
mortgaged premises after condition 
broken he may not be dispossessed 
without a payment of the mortgage 
debt, unless his possession was ac- 
quired under such circumstances 
that he ought not in equity to be per- 
mitted to retain it.” Stouffer v. Har- 
lan, supra. 


16. See statutory provisions. See 
also Judicial Sales § 127. 

17. Kan.—Sheldon y. Pruessner, 
52 Kan. 598, 85 P 204. 

Minn.—Smith yv. Valentine, 19 


Minn. 452.- 

Nebr.—McGregor v. Eastern Bldg., 
etc., Assoc., 5 Nebr. (Unoff.) 563, 99 
NW 509. 

Oh.—Kuzel v. Citizens Sav., etce., 
Co,, 19° Oh. Cir. Ct." N. S. 534; Mc- 
Mahan v. Davis, 19 Oh. Cir. Ct. 242, 
10 Oh. Cir. Dec. 467. 

Pa.—Lengert v. Chaninel, 26 Pa. 
Super. 626. 

18. See statutory provisions. 
also Judicial Sales § 127. 

19. Raith v. New Baltimore Bldg., 
etc., Assoc., 140 Md. 542, 118 A 67. 


See 
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judgment,*° but it has been construed as not pro- 
tecting a purchaser who, although he may have 
an equitable title after confirmation of the sale, has 
not yet acquired the legal title by delivery of the 
sheriff’s deed to him.24 Independently of statute, 
a bona fide purchaser’s title is not affected by re- 
versal, if he is not a party to the proceedings, pro- 
vided only there is no want of jurisdiction,?* and 
this is so with respect to the grantee from the fore- 
closure purchaser, even though the former purchases 
pending a review by the appellate court on writ_of 
error, where he is not a party to the proceedings 
and no supersedeas has been granted pending pro- 
ceedings on the writ.22 Where there is a reversal 
of the decree only in a part not affecting the va- 
lidity of the sale, the sale stands and the pur- 
chaser’s title is unaffected,24 even though he is a 
party to the foreclosure action.?® 

[ 1919] (2) Purchaser Not Protected. The title 
of the purchaser will not stand where the decree 
for the foreclosure sale was a nullity,?® or where 
the property sold is owned by some one other than 
the mortgagor on whose account it was sold.2*7 Un- 
der such circumstances, the purchaser may be or- 
dered to restore the property to the mortgagor or 
other person entitled to it,?8 or a money equivalent 
in case the land has been conveyed to a stranger 
who is entitled to keep it,?® upon an adjustment 
of the accounts between them designed to restore 
the purchaser to his former position.?° But the 
purchaser is not entitled to credits where the fore- 
closure and sale was in fraud of the mortgagor’s 
rights and the purchaser was a party to the fraud.*+ 
In the case where the mortgagee himself was the 
purchaser, and the judgment is afterward reversed 
on grounds not affecting the validity of the mort- 

20. Moor v. Parsons, 98 Oh. St. 
238, 120 NE 305. 27... 

21. Zimmerman v. Rose, 111 Kan. 
22, 206 P 336. 333. 

22. D. C.—Fraser v. Prather, 8 [a] 
C92, 0.6% 

Ill.—Tormohlen v. Walter, 175 Ill. 
442, 51 NE 706; Lambert v. Living- 
ston, 131 Ill. 161, 23 NE 352; Barlow 


v. Stanford, 82 Ill. 298; Fergus v. 


Woodworth, 44 Ill. 374; Lambert v.| reversal, 
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SW 34, 15 AmSR 827. 
"National Surety Co. v. Walker, 
148 Iowa 157, 125 NW 338, 38 LRANS 


Owner of a tax title which 
had originally been decreed to be 
subordinate to the mortgagee’s rights 
was later on reversal held to have a 
title prior to that held under the 
mortgage and foreclosure sale. 
he was held entitled, 


[§§ 1918-1919 


gage, he is entitled to the rights of a mortgagee 
in possession, and cannot be required to surrender 
the property without payment of the mortgage 
debt.°? 

Rents and profits. The rule charging the pur- 
chaser with rents and profits of the premises during 
the period of -his possession** is restricted to the 
rents and profits actually earned, in the absence 
of evidence of willful default in management re- 
sulting’in earnings less than they would have been 
under ordinarily careful and prudent management,** 
and to rents and profits actually received by him 
from others,*® but is not: extended to inelude a 
chargé for his own use and occupation of the prem- 
ises,26 nor rents and profits received by a stranger 
in possession of the property if the purchaser was 
in no way connected with the acts of such stranger.** 
Where the purchaser appeals from the decree setting 
aside the sale, and in that way delays the resti- 
tution of the land to its former owner, he must 
account for rents and profits during the entire period 
of his possession.** The rents and profits are charge- 
able to the purchaser on motion in the foreclosure 
proceedings and by an order to the purchaser to 
account,?® and the court will not compel:the mort- 
gagor to bring an independent suit against the 
purchaser for them.*® The mortgagee, however, 
cannot have an accounting against the purchaser 
for rents and profits in the absence of any specific 
pledge of them to the mortgagee for payment of 
the mortgage debt.44 Where the mortgagee is him- 
self the purchaser, he is entitled to have the rents 
and profits with which he is chargeable applied in 
payment of the mortgage debt or deficiency judg- 
ment,*? and is aceountable to the mortgagor only 
for the surplus rents received over and above the 


598, 90 SW 395; Hayner y. Chittim, 
(Tex. Civ. A.) 228 SW 279. 

[a] Purchase in fraud of home- 
stead.— Where the trustee of a trust 
deed, although knowing that the 
trust deed was invalid against the © 
wife’s claim of homestead, resigned 
and secured the appointment of a 
substitute trustee in order himself 
to bid in ana purchase the property 
for five hundred dollars, and a law- 


On 
as 


Hyers, 33'Ill. ‘A. 48. 

Ky.—Bailey v. Fanning Orphan 
School, 14 SW 908, 12 Kyl 644. 

N. J.—State Mut. Bldg., etc., As- 
soe. v. O’Callaghan, 67 N. J. Ha. 103, 
57 A 496. 

N. Y.—Green vy. Mussey, 76 App. 
Div. 174, 78 NYS 434; Hening v. 
Punnett, 4 Daly 543; Graham vv. 
Bleakie, 2 Daly 55. 

N. C.—Chamblee v. Broughton, 120 
Ns CaG0); 27 (Sis) AeiLs 

S. C.—Armstrong v. Humphreys, 5 
Sel Ovbzee 

Wis.—Jesup v. Racine City Bank, 
15 Wis. 604, 82 AmD 708. 


23. 'Thompson v. Davis, 297 Ill. 11, 
130 NE 455. 

24. James v. James, 55 SW 193, 
21 KyL 1401. 

25. James v. James, supra. 

{a] Reversal because of usury.— 


The reversal of a judgment for a 
mortgage debt, to the extent that it 
embraces usury, does not affect the 
title of the purchaser of the mort- 
gaged lands, although he was plain- 
tiff in the reversed judgment, de- 
fendant being entitled merely to 
judgment of restitution for the usury 
paid. James v. James, 55 SW 193, 
21 KyL 1401. 

26. Beaulieu v. Furst, 8 Rob. 
(La.) 485; Freeman v. Munns, 15 Abb 
Pr (N. Y.) 468, 30 HowPr 592; Wood- 
ard v. Bird, 105 Tenn. 671, 59 SW 
143; Adams v. Odom, 74 Tex. 206, 12 


against the foreclosure purchaser, to 
restitution of the premises. National 
Surety Co. v. Walker, 148 Iowa 157, 
125 NW 388, 38 LRANS 333. 

28. Robinson vy. Alabama, etc., 
Mfg. Co., 67 Fed. 189 [aff 72 Fed. 
708, 19 CCA 152]; Maxwell v. Jack- 
sonville Loan, ete., Co., 45 Fla. 468, 
34 S 255; Schieck v. Donohue, 81 
App. Div. 168, 80 NYS 789. 

29. Thompson v. Davis, 297 Ill. 11, 
130 NE 455. 

30. U. S.—Robinson vy. Alabama, 
etc., Mfg. Co., 89 Fed. 218 [aff 94 Fed. 
269, 36 CCA 236] 


Ala.—Littell v.. Zuntz, 2 Ala. 256, 
386 AmD 415. 
BaD wi Reynolds: 5.,Cal. 
od, 

Iowa.—National Surety Co. v. 


Walker, 148 Iowa 157, 125 NW 338, 
38 LRANS 333. 
Ky.—Guill v. Corinth Deposit Bank, 
68 SW 870, 24 KyL 482. 
La.—Ring v. Schilkoffsky, 158 La. 
361, 104 S 115. 
Miss.—Trotter v. White, 26 Miss. 
ZO INiedi 


88. 
N. J..—Dawson v. Drake, 
Eq. 383 [aff 30 N. J. Ha. 733). 
N. Y.—Raynor v. Selmes, 52 N. Y. 
579, 7 Lans. 440. 
Oh.—MecMahan y. Davis, 19 Oh. 
CirieCt.. 242, 10) Ohi «Cin Dec 4614 
Wash.—Dalgardno v. Barthrop, 40 
Wash. 191, 82 P 285. 


Sil. Miller v. Kelsay, 114 Mo. A. 


suit by mortgagors was necessary to 
save the homestead against the in- 
valid deed of trust sale, his five- 
hundred-dollar payment was a volun- 
tary one, not recoverable, when the 
sale was set aside as invalid. - Hay- 
ner vo Chittim,, (Dexa Civey Ae 2288 


Sw 279. 

32. Huguley Mfg. Co. v.*Galeton 
Cotton Mills, 94 Fed. 269, 36 CCA 
236 [app dism 184 U. S. 250, 22 SCt 
452, 46 L. ed. 546]; Cowdery v. Lon- 
don, ete., Bank, 139 Cal.< 298.8 eee 
196, 96 AmSR 115; Rodman v. Quick, 
ie sah 546, 71 NE 1087; Hubbell v. 
Broadwell, 8 Oh. 120. 

Purchaser as mortgagee in posses- 
sion see supra § 1917 


33. See supra § 1901. 
34 Robinson v. Alabama, ete, 
Mfg. Co., 89 Fed. 218 [aff 94 Fed. 


269, 36 CCA 236]. 
35. eae i v. Zuntz, 2 Ala. 256, 36 


AmD 4 

36. aiatien v. Zuntz, supra. 

37. Vulgamore v. Stoddard, 21 
Iowa 115. 


38. Rone’ v. Watson, 92 Miss. 
452, 46S 8 


39. rate: v. Reynolds, 15 Cal. 459. 
40. Raun vy. Reynolds, supra. 
41. Guill v. Corinth Deposit Bank, 


68 SW 870, 24 KyL 482. 


42. Robinson v. Alabama, etc., 
Mitg:) Co:,) 89) Med. (218 fafe 94 Fed. 
269, 36 CCA 286]; Pons v. Yazoo, 


ete., R. Comenl3:tigaltas 313, 59 S 721; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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amount of the debt or judgment.43 

Material used. The purchaser is also charge- 
able with the value of material found on the mort- 
gaged premises and not covered by the mortgage 
which he has used during the period of his pos- 
session.*4 

Taxes, interest, aud insurance. The purchaser, 
on restitution, is entitled to a credit for all taxes, 
with interest, paid by him while in possession of 
the premises, *° and he has a lien on the land for 
their payment.*® He is also to be eredited with 
insurance premiums paid by him during the period 
of his possession, even though he kept the property 
insured in his own name. ar But he cannot claim 
both the land and a right to recover tax and in- 
terest payments from the mortgagor.*§ 

Improvements, The purchaser, on restitution, is 
also entitled to a credit for sums expended in plac- 
ing improvements on the property, and interest 
thereon,*® and a liberal allowance for the trouble 
of the purchaser.®° 

{§ 1920] 12. Rights and Liabilities of Purchaser’s 
Assignee or Grantee®!—a. Assignee of Certificate 
of Purchase. A certificate of purchase granted to 
a foreclosure purchaser as evidence of his title pend- 
ing the redemption period being assignable,®? its 
assignment passes to the assignee title to all the 
debts secured orintended to be secured by the mort- 
gage,°* and all the rights of the original purchaser,®4 
giving to the assignee a right as against the origi- 
nal purchaser to assign his interest to another,*> 
and a right as against his assignee to redeem where 
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the assignment to the latter was in the nature of 
an equitable mortgage,°® but, on the other hand, 
subjecting his title to the mortgagor’s right to 
redeem where the money used in securing the as- 
signment of the certificate had been given by the 
mortgagor to the assignee to redeem the property.*" 
The assignee takes subject to equities existing be- 
tween the mortgagor and mortgagee,°® and may be 
required to record his assignment in order to pro- 
tect himself as a bona fide purchaser;°9 and he 
will be liable, in case the decree ot foreclosure is 
reversed or vacated, to restore the property and 
account,.®° 

[§ 1921] b. Grantee of Purchaser—(1) Persons 
Entitled under Sale by Purchaser. Property pur- 
chased at foreclosure sale may be conveyed by the 
purchaser to the mortgagor,®*+ to the mortgagor’s 
wite,°? to one agreeing to hold subject to the mort- 
gagor’s right to redeem,®* to one who was a tem- 
porary receiver to hold the property during the 
foreclosure proceedings,®* or to one who would have 
been prevented from buying at the foreclosure sale 
by reason of his fiduciary relation to the parties, if 
he acts in good faith and not in pursuance of a 
previous bargain.®© 

[§ 1922] (2) Property and Interests Acquired. 
A deed from the purchaser at foreclosure sale to 
any third person transfers to the latter all the title 
and rights of the original purchaser,®é including 
the right to receive the sheriff’s or master’s deed 
if not yet executed,®’ subject to the redemption 
rights of the mortgagor or those claiming under 


Cuello v. Fuster, 5 Porto Rico Fed. 
49, 3 Porto Rico Fed. i938. 

[a] Rule applied—(1) Where a 
mortgage and other indebtedness is 
paid with the proceeds of a new 
mortgage, and'a subsequent foreclo- 
sure of the original mortgage is set 
aside, the claim on the new mortgage 
revives ana is reinstated, the value 
of the property at the time the rail- 
road purchasing at the foreclosure 
of the original mortgage went into 
possession for its use as a railroad 
being deducted from the revived in- 


debtedness. Pons v. Yazoo, etc., R. 
Mone imeluat als, (O91 1o. ake s os) Rat 
mortgagee who became the _ pur- 


chaser at his own foreclosure sale 
under a foreclosure suit which in- 
cluded in it other property than that 
mortgaged, for which reason the suit 
was dismissed, and who then brought 
a second foreclosure suit, was liable 
to the mortgagor for use and occu- 
pation of the premises, the amount 
of which should be applied to pay- 
ment of the mortgage debt. Cuello 
v. Fuster, 5 Porto Rico Fed. 49, 3 
Porto Rico Fed. 193. 


43. Fort v. Roush, 104 U. S. 142, 
26 L. ed. 664. 
44. Robinson v. Alabama, etc, 


Mfg. Co., 89 Fed. 218 [aff 94 Fed. 
269, 36 CCA 236]. 

45. Dawson v. Drake, 29 N. J. Eq. 
883 [aff 30 N. J. Ea, 733]. 

46. Dalgardno v. Barthrop, 40 
Wash. 191, 82 P 285. 

47. Robinson y. Alabama, etc¢., 
Mfg. Co., 89 Fed. 218 [aff 94 Fed. 
269, 36 CCA 236]. 

48. Hibernia Sav., etc., 
Jones, 89 Cal. 507, 26 P 1089. 

49. Littell v. Zuntz, 2 ‘Alal 7256, 
36 AmD 415; Dawson v. Drake, 29 
N. J. Ea. 383 [aff 30 N. J. Eq. 733]. 


Soc. Vv. 


50.. Littell v. Zuntz, 2 Ala. 256, 
86 AmD 415. 

51. Certificate of purchase see in- 
fra § 1948. 

52. See infra § 1948. 


53. Whipperman v. Dunn, 124 Ind. 
349, 24 NE 166, 1045. 

54, Anglo- California Bank v. Bu- 
dey, 123 Fed. 39, 59 CCA 119; Groves 
v. Maghee, 72 Til. 526; Nixon v. Chi- 


cago, 212 Ill. A. 365; Carleton College 
v. McNaughton, 26 Minn. 194, 2 NW 
688; Mead v. Brunnemer, 6 NYSt 38. 

[a] Right to deed.—Where the 
purchaser at foreclosure sale of an 
entire tract of land has assigned an 
undivided interest therein, the officer 
making the sale may, although he is 
not obliged to, recognize the assign- 
ment and make a deed to the as- 
signee in accordance therewith; and 
if he does, the court may properly 


approve the conveyance. Groves v. 
Maghee, 72. Ill. 526. 
55. Nieschburg v. Nothern, 101 


Kan. 110, 165 P 857. 


5G. Shobe vy. Luff, 66 Ill. A. 414. 
Redemption generally see infra 
§ 2066 et seq. 

57. Pence v. Armstrong, 95 Ind. 
LO 

Redemption generally see infra 


§ 2066 et seq. 

58. Van Gorder v. Lundy, 66 Iowa 
448, 23 NW 918. 

59. Berryhill v. Smith, 59 Minn. 
285, 61 NW 144. 

60. Raun v. Reynolds, 18 Cal. 275. 

Effect of reversal generally sce su- 
pra 1919" 

61. White v. Costigan, 6 Cal. Un- 
rep. Cas. 641, 68 P 1075; Hill v. Go- 
mez, (Tex. Civ. A.) 260 Sw 618 (con- 
veyance to the mortgagor by a junior 
mortgagee, who obtained a foreclo- 
sure and decree of sale). 

62. Miles v. Skinner, 42 Mich. 181, 
3 NW 918; Gantz v. Toles, 40 Mich. 
726. 

63. Davis v. Citizens’ Bank, 39 La. 
Ann. 523, 2 S 401. 

64. Beckman v. Emery-Thompson 
Mach, 6tc., Co. 9 Oh Awe. 

65. Stephen v. Beall, 22 Wall. (U. 
S.) 329, 22 L. ed. 786; Watson v. 
epee ie Ili. 263; Bush vy. Sher- 
man, 80 I 160. 

66. U. ants S. Trust Co. v. New 
Mexico, 183 U.S. 535, 22 SCt 172, 46 
L. ed. 315. 

Ala.—Brunson v. Morgan, 84 Ala. 
598, 4 S 589; Smith v. Mobile Branch 
Bank, 21 Ala. 125. 

Ark.—Ponder  v. Gibson-Homans 
Co., 166 Ark. 591, 266 SW 682. 

Cal.—Withers v. Jacks, 79 Cal. 297, 


21 P 824, 12 AmSR 1438. 
Conn.—National Bank 
America v. Norwich Sav. 

Conn, 444. 
Seok eee v. Gilbert, 116 Ga. 


42 SE 715 
igi —Digeins v. Axtell, 196 Ill. A. 
Ind.—_4tna L. Ins. Co. v. Stryker, 
38 Ind. A. 312, 73 NE 953, 76 NE 822, 
78 NE 245, 
Ballard, 84 Kan. 


Kan.—Austin v. 
619, 114 P 1084. 
Ky.—Hilton v. Crist, 5 Dana 384. 
La.—Davis v. Citizens’ Bank, 39 
La. Ann. 523, 2 S 401. 
ieee Mea v. Fridley, 23 Minn. 


Nebr.—Currier v. Teske, 84 Nebr. 
60, 120 NW 1015, 133 AmSR 602, 82 
Nebr. old, L117 NW 712 
Nev Runkle v. Gaylord, 1 Weer 
eS Y.—Spicer v: Hunter, 14 Abb 

r 

N. D.—Ottow v. Friese, 20 N. D. 
86, 126 NW 503. 

Okl. —Gillett v. Romig, 17 Okl. 324, 
87 P 325 [app dism 205 U. S. 535, 
27 (SCt 739" bi as ed 919g: 

Pa.—Justice v. Watkins, 276 Pa. 
138, 119 A 824. 

S. C.—Virginia-Carolina Chemical 
co v. McLucas, 87 S. C. 350, 69 SE 

S. D—Lyons v. Adel, 39 S. D. 317, 
164 NW 56. 

Tex.—Brown v. King, 111 Tex. 330, 
235 SW 522. 

Wash.—Rowe v. Fisher, 242 P 32. 

Wis.—Ehle  y. Brown, 31 Wis. 


405. 

67. Ward v. Dougherty, 75 Cal. 
240, 17 P 193, 7 AmSR 151; Green v. 
Clark, 31! Cal. 591; Austin v. Ballard, 
84 Kan, 619, 114 P 1084; McLean v. 
McCormick, 4 Nebr. (Unoff.) 187, 93 
NW 697. 

[a] Quitclaim by purchaser be- 
fore delivery of deed.—If a person 
buys land on which there is a mort- 
gage given by his grantor, which is 
afterward foreclosed, and the grantor 
buys at the foreclosure sale, and be- 
fore the sheriff’s deed is executed to 
him quitclaims to his grantee, the 


of North 
Soci #37 
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him if he purchases before the termination of the 
redemption period,®* or subject to any agreement 
which may have been entered into by the purchaser’s 
the mortgagor’s 


grantee continuing 
rights in the property.°® 


Notice of infirmities; bona fide purchaser. 
grantee in such a deed is also generally charged 
with infirmities of title arising from defects in the 
foreclosure proceedings,’® and with claims or equi- 
ties which would have been available against the 
original purchaser," taking no title where the fore- 
closure purchaser had none to give.‘ 
however, exceptions to this rule, as in the case of 


land is freed from the consequences 
of the foreclosure sale, and left as 
though the sale had never taken 
place, and the effect is the Same as 
if the grantor had assigned the cer- 
tificate of the sheriff to the grantee. 
Green v. Clark, 31 Cal. 591. 

68. Hargett v. Franklin County, 
212 Ala. 423, 103 S 40. 

[a] Subject to rédemption.—The 
estate held by a mortgagee after his 
purchase at foreclosure sale and be- 
fore expiration of the time for re- 
demption was a fee, determinable by 
the mortgagor, and the mortgagee’s 
deed of a right of way over such 
property to the county passed only 
such right, title, and interest as he 
possessed therein. Hargett v. Frank- 
lin County, 212 Ala. 423, 103 S 


40. 

69. Davis v. Citizens’ Bank, 39 
La. Ann. 523, 2S 401. See Guie v. 
Byers, 95 Wash. 492, 164 P 75 (con- 
struing the agreement entered into 
by the purchaser’s grantee as not re- 
quiring the substitution of a new 
mortgage, nor an extension of the 
time of payment of the old). 

{a] Agreement to resell to mort- 
gagor.— Where property sold on fore- 
closure of a mortgage is resold to a 
third person named by the debtor, 
for a price actually paid by such pur- 
chaser, the fact that in a contem- 
poraneous writing it had been agreed 
between this purchaser and the origi- 
nal owner that the former would re- 
sell to the latter, or any person des- 
ignated by him, on terms and condi- 
tions therein stipulated, does not 
prevent the purchaser from becom- 
ing the real owner, subject only to 
the right of redemption on the terms 
agreed. Davis v. Citizens’ Bank, 39 
La. Ann. 523, 2 S 401. 

70. Kaylor v. Kelsey, 91 Nebr. 404, 
136 NW 54, 40 LRANS 839; Finlay- 
son v. Peterson, 11 N. D. 45, 89 NW 
855; Gillett v. Romig, 17 Okl. 324, 87 
P 325 [app dism 205 U. S. 535, 27 
SCt 789, 51 LL. ed. 919]; Browne v. 
King, 111 Tex. 330, 235 SW 522. 

[a] Mortgagee in possession.—(1) 
Where the holder of the equity of 
redemption was not made a party to 
the foreclosure suit, he still holds 
his title subject to the mortgage, and 
the conveyance by the foreclosure 
purchaser to his grantee operates as 
an assignment of the mortgage, mak- 
ing the grantee a mortgagee in pos- 
session who can be ejected by the 
holder of the eauity but not until he 
has first paid the mortgage debt. 
Browne v. King, 111 Tex. 330, 235 
SW 522. (2) Where the foreclosure 
was illegal, the position of a grantee 
of the purchaser in possession is that 
of a trustee, and he may be required 
to account and surrender possession 
to the mortgagor on reimbursement 
to the extent of the mortgage debt 
with interest and taxes paid by him. 
Kaylor v. Kelsey, 91 Nebr. 404, 136 
NW 54, 40 LRANS 839; Finlayson v. 
Peterson, 11 N. D. 45, 89 NW 855; 
Gillett v. Romig, 17 Okl. 324, 87 P 
325 [writ of error dism 205 U. S. 
ais, WE Skote” (BOR Wl bE. Weeks eRe s 

715, U., S.—U. S.. Trust Co..v. New 
Mexico, 183 U. S. 535, 22 SCt 172, 46 
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redemption | veyed to him.‘* 


a bona fide purchaser for value,’* whose title will 
not be affected by proceedings to set aside the sale 
to his grantor commenced after the latter had con- 
The grantee is not chargeable with 


knowledge of defects or irregularities or adverse 


The 


There are, 
sultete 


L. ed. 315; Smith v. Arden, 22 F. Cas. 
Now 135003, 05 1Cranch tCMC 485. 

Ala.—Pryor v. Butler, 9 Ala. 418. 

Ark.—Ponder v. Gibson-Homans 
Co., 166 Ark. 591, 266 SW 682. 

Conn.—National Bank of North 
America v. Norwich Sav. Soc. 37 
Conn. 444. 

Ga.—Richards v. Gilbert, 116 Ga. 
382, 42 SE 715. 

196 Ill. A. 


A egies aol al v. Axtell, 
480. 

Ind.—44tna Ll. Ins. Co. v. Stryker, 
38 Ind: A. 312, 73 NE 953, 76) NE 
822, 78 NE 245. 

Ky.—Hilton v. Crist, 5 Dana 384. 

S. D.—Lyons v. Adel, 39 S. D. 317, 
164 NW 56. 

[a] Crops.—A crop sown by the 
mortgagor, being mature at the time 
of conveyance to plaintiff by the 
purchaser at the foreclosure sale, 
title did not pass. Lyons v. Adel, 39 
S. D. 317, 164 NW 56. 

[b] Personalty not covered by 
the mortgage, but remaining on the 
mortgaged premises and in the pos- 
session of a grantee of the foreclo- 
sure purchaser, may be recovered in 
an action by the mortgagor. Rich- 
ards y. Gilbert, 116 Ga. 382, 42 SE 
715. 

[ec]. Purchase-money notes.—W here 
the original purchaser gave in pay- 
ment of the land purchased certain 
purchase-money notes and then con- 
veyed to another with notice of the 
unpaid notes, the latter must pay the 
notes, and, after payment, is entitled 
to a credit for that amount on the 
price he agreed to pay for the land. 
Smith v. Arden, 22 F. Cas. No. 13,008, 
5 Cranch €. ©. 485: 

[d] Prior attachment creditor.— 
Where the mortgagee foreclosed and 
then purchased the land at foreclo- 
sure sale, and then conveyed it to 
another, the grantee should be re- 
quired, in an action of ejectment by 
the attaching creditor of the mort- 
gagor whose attachment antedated 
the mortgage, to account for the 
rental value of the property during 


his possession thereof. Ponder v. 
Gibson-Homans Co.,, 166 Ark. 591, 
266 SW 682. 

[e] Right of redemption.—One 


who knows that the failure of a sec- 
ond mortgagee to redeem was an ac- 
cident, because of his not receiving 
notice of the time limited therefor, 
and who purchases from the foreclo- 
sure purchaser, also the mortgagee, 
before the time limited in the decree 
for redemption has expired, taking 
such purchaser’s right, title, and in- 
terest in the mortgaged premises pro- 
vided the redemption does not take 
place, has no equitable rights prior 
in time and superior in merit to the 
right of the second mortgagee to ne- 


deem. National Bank of North 
America v. Norwich Sav. Soc., 37 
Conn. 444. 

72. Clapp v. McCabe, 155 N, Y. 


525, 50 NE 274; Thomas v. Scougale, 


90 Wash. 162, 155 P 847, AnnCas 
1918 C 452. 
[a] Satisfaction of mortgage debt. 


—Where the mortgagee of a part 
owner of timber lands, whose lien 
was in fact no greater than the 


claims not appearing of record,’® nor will his rights 
as bona fide purehaser be affected by his grantor’s © 
knowledge of such defects or claims;’® and on the 
other hand, he may rely on his grantor’s want of 
notice, even though he has notice himself,’? unless 
there was a fraudulent purpose to interpose an 
innocent purchaser for the sake of this very re- 
Where the grantee takes title from the 


amount of the note, which the mort- 
gage was given to secure, and inter- 
est thereon, was satisfied out of the 
cash realized, he received no- title 
by buying in at foreclosure sale, 
and could convey none to a third 
party. ‘Thomas v. Scougale, 90 Wash. 
162, 155 P 847, AnnCas1918C 452. 

73 Ark.—Crawley v. Neal, 152 
Ark. 232, 238 SW 1054. 

Ky.—Chandler v. Inman, 140 Ky. 
786, 131 SW 789; Highland Land, etc., 
eas v. Audas, 106 SW 866, 32 KyL 

Nebr.—Hollister v. Mann, 40 Nebr. 
572, 58 NW 1126. 

N. Y.—Hyland v. Stafford, 10 Barb. 
558; Martin Realty Co. v. Bay View 
Heights Land Co., 107. Misc. 140, 177 
NYS 158 [aff 178 NYS 887 mem]; 
Sornberger v. Webster, Clarke 188. 

Tex.— Fox Vv. Robbins; (Civ) AS 
62 SW 815. 

Wis.—Ehle v. Brown, 31 Wis. 405. 

[a] Mortgagor in possession.— 
Where the mortgagor is in posses- 
Sion at the time of the foreclosure 
purchaser’s sale to his grantee, that 
fact constitutes notice to the grantee, 
and the latter’s title fails where the 
foreclosure decree is held to be void. 
Crawley v. Neal, 152 Ark, 232, 238 
Sw 1054. 

{b] Payment of debt before sale. 
—Where the mortgagee buys the 
property at the sale under the fore- 
closure decree, the title which he 
subsequently conveys to bona fide 
purchasers cannot be defeated by the 
fact that between the decree and the 
sale he was paid the amount due. 
Chandler vy. Inman, 140 Ky. 786, 131 
SW 789. 

74 Hollister v. 40 Nebr. 
572, 58 NW 1126. 

[a] Revocation of order of con- 
firmation.— Where the foreclosure 
sale has been confirmed and a deed 
has issued to the purchaser, and the 
purchaser has conveyed to his gran- 
tee and the latter has recorded his 
deed, his title thereunder will not be 
affected by a revocation of the order 
of confirmation made after all the 
proceedings mentioned had _ taken 
place, there being no motion pending 
to set aside the sale and confirmation 
before the purchaser thereunder had 
parted with his title to his grantee. 
Hollister v. Mann, 40 Nebr. 572, 58 
NW 1126. 

_75. Johnson v. Watson, 87 Ill. 535; 
Piel v. Brayer, 30 Ind. 332, 95 AmD 
699; Bechstein v. Schultz, 120 N. Y. 
168, 24 NE 388; Slattery v. Schwan- 
neeke, 118) INF (¥.5 485923 NB 92 2) 


Mann, 


76. Slattery v. Schwannecke, su- 
pra. ° 

77. Justice vy. Watkins, 276 Pa. 
138, 141, 119 A 824. 

“The sheriff's sale admittedly 


vested in the bank a good title and 
that title it could convey to any pur- 
chaser regardless of what the latter 
knew. In other words, if the first 
purchaser had no notice, a purchaser 
from him holds the land discharged 
from the trust, even, though such pur- 
chaser had notice of it.” Justice v. 
Watkins, supra. 
78. Runkle v. 


j 
Gaylord, 1. Nev., 
123 


For later cases, developments .and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1922-1925] 


foreclosure purchaser expressly subject to any claims 
which the mortgagor might be able to enforce by 
law against the property, the issue as to a pur- 
chase for value without notice does not arise.79 

[§ 1923] (38) Protection and Enforcement of 
Rights. The remote purchaser is not entitled to the 
assistance of the court as a matter of right in 
the same way in which that assistance would be 
extended to the original purchaser or any party 
to the foreclosure proceedings for the purpose of 


making the decree~ effectual, as by an order for 
putting him in possession;®° but he may maintain’ 


a bill to correct an error in the description of the 
premises and clear his title from the effects of 
the misdescription.*t The burden rests upon the 
grantee to establish his title by sufficient evidence 
wherever he sets it up in support of his suit to 
quiet title,s* or as a defense in an action to try 
the title brought against him.** Where the pur- 
chaser is the assignee of the mortgage, his grantee, 
where the sale is set aside, cannot recover against 
him upon his covenant of warranty an amount paid 
the mortgagor for his title, which amount was 
arrived at by a deduction of the interest payable 
by the mortgagor from the value of the rents and 
profits of the mortgaged premises.*4 

[§ 1924] 13. Possession and Recovery of Posses- 
sion®*°*—a, Right of Possession—(1) In General. The 
general rule is that the purchaser at foreclosure 
sale becomes entitled to possession of the premises 
as soon as he has completed his purchase,** which, 
according to the practice of the particular jurisdic- 
tion, may be on delivery to him of his deed,’? or 
on the day of the sale and in advance of its con- 
firmation by the court.88 In some jurisdictions the 
time for delivery of possession rests in the dis- 


MORTGAGES 


Diggins v. Axtell, 196 Ill. A.| N. Y. 447; Stimson v. Arnold, 5 Abb 


40°C. 5.) 6269 


cretion of the court to be governed by the nature 
of the estate and the time of the year when it is 
sold.88 The purchaser’s right to possession will 
not be postponed beyond the time when he is legally 
entitled to it because of the hardship imposed on 
those in possession in removing’ their effects at such 
time.°° If the mortgagor remains in possession 
after the sale, his possession is not adverse to the 
title of the purchaser, but subordinate to it.% 

[§ 1925] (2) As against Adverse Claimants. The 
purchaser is entitled to possession as against hold- 
ers of titles or liens subordinate to the mortgage 
foreclosed, or to the title of the mortgagor, or 
against holders of claims or equities which could 
not be set up against the legal title,®? as, for ex- 
ample, a mortgage,®? lease,®* grant,®> contract of 
sale,°® or dedication to public use,®* from the mort- 
gagor subsequent to the mortgage, unless the ad- 
verse claimant was not made a party to the fore- 
closure action,®* or unless he claims adversely to 
and not under one who was made a party to the 
suit..2 The purchaser is entitled to possession as 
against the mortgagor, even though there are prior 
encumbrances on the property, but not as against 
the assignee of a prior encumbrance who also holds 
the legal title by a separate conveyance from the 
rea] owner, the mortgage under which the purchaser 
claims having been given by one who was not the 
owner in fee.? He is entitled to possession as against 
the mortgagor’s widow, claiming dower, but whose 
dower has not been assigned,? or as against the 
remainderman so long as the life estate, covered by 
the mortgage, continues. Nor is his right to pos- 
session affected by the fact that the subsequent en- 
cumbranecer himself bid at the sale a sum sufficient 
to pay the prior mortgage debt;° nor by irregulari- 


Startzel, 20 Pa. Dist. 45 [aff 235 Pa. 


79. 

80. 

g0. Van Hook v. Throckmorton, 8 
aes ICNeweY. )Aooy ops 

“There is no settled practice of 
this court, entitling a subsequent 
purchaser from the purchaser at a 
master’s sale, as a matter of right, 
to the assistance of the court to 
obtain the possession of premises 
which his grantor had purchased 
under the decree. And such assist- 
ance should not be given to him 
when there is, as in this case, a 
very strong probability that injus- 
tice would be done to the person in 
possession by such a _ proceeding.” 
Van Hook y. Throckmorton, supra. 

81. Merrifield v. Ingersoll, 61 
Mich. 4, 27 NW 714; Taylor v. Der- 
poe Lumbets Co;,. 5 Nie Jaks ad. 
53. 

eo ul ove, Aloefer [Se Cal. Aly 70; 
96 P 1416; Hill v.. Barner, 8 Cal. Az 58; 
Na 12408 IG a 

[a] Under mortgage of a parcel.— 
In a suit to quiet title, where plain- 
tiff’s title is deraigned from a pur- 
chaser at a Sheriff’s sale wherein a 
portion of the land was reserved, *it 
is incumbent on plaintiff to show that 
the land which he claims was not 
within the reserved portion. Hill v. 
Hoefer,: 8 Cal. A. 70, 96 P 116; Hill 
vs, Barner, .8) Cal. -A. 58,96 P 111, 

83. Klein vy. Darnell, 239 Fed. 844, 
152 CCA 630. 

84. Withers v. Bank of Commerce, 
etc., Co., 104 Miss. 681, 61 S 690. 

85. After sale under power see 
supra § 1454 in 41 C. J. 

86. Union Trust Co. v. Driggs, 62 
App. Div. 213, 70 NYS 947; Arm- 
strong v. Humphreys, 5 S. C. 128; 
and cases infra this section. 

87. Myers v. Manny, 63 Ill. 211; 
Bennett v. Matson, 41 Ill. 332; John- 
son vy. Anna Bldg., etce., Assoc., 126 
Till. A. 592; Bartlett v. Amberg, 92 
Ill. A. 377; Mitchell v. Bartlett, 51 


NCas (N. Y.) 377; Welp v. Gunther, 
48 Wis. 543, 4 NW 647; Lackes v. 
Bahl, 43 Wis. 53. 

[a] Certificate of purchase be- 
comes invalid unless a deed is taken 
within a certain fixed period. Light- 
cap v. Bradley, 186 Ill. 510, 58 NE 
224 sCRev:.) St...¢° 77) §) 30). 

[b] Foreclosure purchaser as 
against subsequent purchaser from 
mortgagor.—Where the _ beneficiary 
under a trust deed foreclosed it, be- 
came the purchaser at the sale, and 
took possession, but failed to take 
out a deed within the five years as 
required by statute, he was not a 
mortgagee in possession, with the 
right to appropriate the rents and 
profits, as against a subsequent pur- 
chaser from the mortgagor, since the 
lien of the trust deed terminated 
with the foreclosure and sale, and 
any right he might have had under 
his certificate was barred by the 
statute. Lightcap v. Bradley, 186 Ill. 
510, 58 NE 221. 


88. State v. Northwestern, ete., 
Bank, 18 Wash. 118, 50 P 1023. 
89. Trabue v. Ingles, 6 B. Mon. 


(Ky.) 82. 

90. Sullivan v. Mendocino County 
Supers Cty Huss eC ales 33a 95) 
1061. ; 

91. Record v. Ketcham, 76 Ind. 


482; Lowry v. Tilleny, 31 Minn. 500, 


18 NW 452; Seeley v. Manning, 37 
Wis. 574. 
92. See cases infra this section. 


93. State v. Chelan County Super. 
Ct., 9% Washes 472, 166 Pre791: 

94. Strong v. Smith, 68 N. J. Eq. 
686, 60 A 66, 63 A 493; Hendricks v. 
Stewart, (N. D.) 206 NW 790; Roush 
Ven Elerbick, e269 baal 4b ett A 13/6) 


Pos telieny: Retneeo( wea, | Super. 
95. Rival v. Gallagher, 52 Ga. 
630; Coughanour vy. Hutchinson, 41 


Or. 419, 69 P 68; The Keene Home v. 


110, 83 A 584]; Northwest Trust, etc., 
nes v. Butcher, 98 Wash. 158, 167 P 

[a] Error in description. — The 
foreclosure purchaser was entitled to 
possession as against a subsequent 
grantee of a portion of the mort- 
gaged premises, made a party to the 
foreclosure suit, whose deed because 
of error in description conveyed no 
part of the mortgaged premises, the 
mortgagee discontinuing as to him as 
soon as he learned that he had ne 
record title. Coughanour v. Hutchin- 
son, 41 Or. 419, 69 P 68. 

[b] Grantee occupying homestead. 
—The foreclosure purchaser is enti- 
tled to possession as against a gran- 
tee of the mortgagor who has not as- 
sumed payment of the mortgage debt, 
even though he occupies the property 
as a homestead, the statute entitling 
the “judgment debtor’ occupying a 
homestead to retain possession 
through the redemption period not 
applying to a grantee of the ‘judg- 
ment debtor’ who has not assumed 
the debt even though he, also, is oc- 
cupying the premises as his home- 
stead. Northwest Trust, ete. Co. v. 
Butcher, 98 Wash. 158, 167 P 46. 

96. Ketchum v. Robinson, 48 Mich. 
618, 12 NW 877. 

97. McMannis v. Butler, 49 Barb. 


CNY au: 

98. Watson v. Spence, 20 Wend. 
CONG, 9216.05 

99. Frelinghuysen y..Colden, 4 
Paige (N. Y.) 204. 

1. Milliken v. Piles, 24 SW 604, 


15 KyL 584. 
2. Wells v. Pierce, 42 N. Y. 102, 4 
Abb. Dec. 559, 33 HowPr 421. 
ia Trenholm v. Wilson, 13 S. C. 
4 Bozarth vy. Largent, 128 Ill. 95, 
21 NE 218. 
5. Sullivan v. Mendocino County 
Super. Ct., 185 Cal. 133, 195 P 1061, 
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ties in® or invalidity of, the foreclosure proceed- 
ings,’ the purchaser in the case of an invalid fore- 
closure becoming entitled to the rights of a mort- 
gagee in possession, so that he cannot be ousted 
except on terms of redemption,® although the rule 
in some jurisdictions is opposed to the purchaser 
taking possession under a void sale.® 

[§ 1926] (3) During Period of Redemption.’° In 
the absence of any redemption rights, the purchaser 
has an immediate right to possession after the fore- 
closure sale.14_ But where such rights exist,’? the 
purchaser, except as otherwise provided by stat- 
utet® or controlled by the terms of the mortgage,'* 
has no right to possession during the redemption 
period.t® 

Statutes'® in some jurisdictions specifically givet* 
or are construed to give!’ to the purchaser the right 
of possession during the period of redemption. Un- 
der the reservations sometimes made in such stat- 
utes,’® the judgment debtor has a right to occupy 
premises used as a homestead,?° but no right to 
possession in the absence of actual ocecupation,”! and 
the statutory reservation is held to apply only to 
‘‘judgment debtors’? and not to their grantees.*? 
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The general rule allowing the mortgagor to occupy 
during the redemption period?* is subject to the 
qualification that a mortgagee cannot be deprived 
of rights affecting his remedy, specifically granted 
to him in his mortgage, by a statute subsequently 
enacted ;24 and a statute which would otherwise 
have this effect will be construed, where possible, 
as not retroactive, in order to uphold its consti- 
tutionality.*® 

Matters affecting mortgagor’s right. Where by 
statute?® or otherwise?’ the mortgagor has the right 
to possession before the expiration of the redemp- 
tion period, according to the decisions in some ju- 
risdictions, he has the possession during the entire 
redemption period, even though the decree of court 
directs possession to be delivered to the purchaser 
upon production of his deed,?* although, by a dif- 
ferent construction of the decree, a different result 
is reached in other~jurisdictions.29 Nor will the 
mortgagor’s right be affected in any way by a 
contract between the purchaser and his assignee, 
purporting to give the latter a right to possession 
before the end of the redemption period,*° although 
it may be by the mortgage contract between himself 


[§§ 1925-1926. 


6 Wheatley v. Hays, 6 KyL 517, 
13 Ky. Op. 218; Johnson v. Putnam 
Fdy., etc., Co., 167 App. Div. 99, 152 
NYS 792. 

[a] . Error in order.—The fact that 
the commissioner’s clerk had erro- 
neously entered an order that a deed 
be made out to some one other than 
the person to whom it was directed to 
be made out by the purchaser will 
not affect the latter’s right to pos- 
session under the foreclosure deed. 
Wheatley v. Hays, 6 KyL 517, 13 Ky. 
Op. 218. 

7. Ga.—Glover v. Cox, 130 Ga. 476, 
61 SE 12. 

Kan.—Kelso v. Norton, 65 Kan. 
778, 70 P 896, 93 AmSR 308. , 

Minn.—Russell v. H. C. Akeley 
Lumber Co., 45 Minn. 376, 48 NW 3; 
Rogers v. Benton, 39 Minn. 39, 38 NW 
765, 12 AmSR 613. 

N. Y.—Townsend v. Thomson, 139 
N. Y. 152, 34 NE 891. 

Okl.— Webb v. Semans, 110 Okl. 72, 
235 P 1074; Page v. Turk, 43 Okl. 667, 
143 P 1047; Gillett v. Romig, 17 Okl. 
324, 87 P 325 [app dism 205 U. S. 
Dome Sel Sone ul, ed. 919]: 

S. D—West v. Middlesex Banking 
Co., 33 S. D. 465, 146 NW 598. 

Tex.—Hays v. Tilson, 18 Tex. Civ. 


AS 610, 45 “SW. 479: Whitney | vy; 
Krapf, 8 Tex. ‘Civ: A. 304,. 27 Sw 
843. 


8 See supra § 1917. 

9. Lewis v. Hamilton, 26 Colo. 263, 
lick gle? WEB KY 

10. Right to rents and profits dur- 
ing period of redemption see supra 
§§ 1900-1902. 

11. North River re, Co. v. Snedi- 
ker, 10 HowPr (N. Y.) 310. 

12. See infra §§ 2080-2089. 


13. See infra text and _ notes 
16-25. 
14. Beverly v. Barnitz, 55 Kan. 


451, 40 P 325; Citizens’ Nat. Bank v. 
Western Loan, etc., Co., 64 Mont. 40, 
208 P 893. 

15. Cal.—Purser v. Cady, 120 Cal. 
214, 52 P 489; Guy v. Middleton, 5 
Cal. 392. 

Tll.— Allison v. White, 285 Ill, 311, 
120 NE 809; Haigh v. Carroll, 209 111. 
576, 71 NE 317; Myers v. Manny, 63 
DM 2; Johnson Vie Caimi, biel am oe 
Bennett v. Matson, 41 Ill. 332; Mc- 
Quillen v. Mazzone, pe: 0 Bee. Wee ys 
Ortengren v. Rice, 104 Ill. A. 428; 
Cohn vy. Franks, 96 Ill. A. 206; Evans 
v. Heaton, 26 Ill. A. 412; Kihlholz 
NAUVOO Dis cS: Wl lcmeANstS. (il, 

Towa.—Dolan v. Midland Blast Fur- 
nace Co., 126 Iowa 254, 100 NW 45; 
Hartman Mfg. Co. y. Luse, 121 Towa | 


492,96 NW 972; Stanbrough vy. Cook, 
83 Iowa 705, 49 NW 1010; Hill v. 
Hewett, 35 Iowa 563; Jennison v. 
Foltz, Morr. 490. 

Kan.—Hayes v. Waggener, 98 Kan. 
740, 161 P 584, 

Ky.—Costigan v. Truesdell, 119 Ky. 
%0,, 88 (SW. 98, .26p cyl OTL. 


Minn.—Stone vy. Bassett, 4 Minn. 
298. 

Nev.—Gilson v. Boston, 11 Nev. 
413 


[a] Failure to execute deed.—Un- 
til the execution of the master’s deed 
to the purchaser, the mortgagor is 
entitled to possession and may be- 
come the absolute owner upon fail- 
ure to execute the deed within the 
time limited by statute, and the 
mortgagor’s deed to a third party, 
executed after failure of the master 
to execute a deed to the foreclosure 
purchaser, operates to convey these 
interests. Allison yv. White, 285 Ill. 
ol ey dea ONIN Tg S.0.0% 

[b] Under execution statutes.— 
The mortgagor is entitled as ‘‘defend- 
ant owner” to possession during the 
redemption period under the statute 
relating to possession of realty sold 
under execution... Hayes v. Waggener, 


‘98 Kan. 740, 161 P 584. 


{c] Preventing waste.—(1) After 
the foreclosure sale the mortgagor 
remaining in possession may be re- 
strained from committing waste. 
Phoenix vy. Clark, 6 N. J. Hq. 447. 
(2) Where the mortgagor is entitled 
‘to possession during the redemption 
period, a receiver will be appointed 
if necessary to prevent waste. Lar- 
son v. Orfield, 155 Minn. 282, 193 NW 
453. 

16. See statutory provisions. 

17. Whiteman v. Taber, 203 Ala. 
496, 83 S 595; Hutchinson vy. Flowers, 
75 Ala vol, oS 7195 Merz v. Meh- 
ner, 67° Wash. 135, 120 P 8938; Clark 
v. Eltinge, 38 Wash. 876, 80 P 556, 
107 AmSR 858; Hagerman v. Heltzel, 
21° Wash. 444, 58 P 580; London De- 
benture Corp. v. Warren, 9 Wash. 312, 
37 P 4651. 

[a] Presumptions on bill to re- 
deem from purchaser.—Where a stat- 
ute requires land sold at a mortgage 
foreclosure sale to be delivered to 
the purchaser within ten days upon 
his written demand, such demand and 
delivery of possession to the pur- 
chaser will be presumed in aid of 
allegations to that effect in a bill to 
redeem from the purchaser. White- 
man v. Taber, 203 Ala. 496, 83 S 
595. 

'[b] Waiver of statutory require- 


ments.—Where the statute requires 
service of a written demand for pos- 
session by a purchaser on foreclo- 
sure, on the debtor, in order to cut 
off his right to redeem, the debtor’s 
refusal to deliver possession of the 
mortgaged premises to the purchaser 
on foreclosure, on an oral demand, 
does not constitute a waiver of a 
demand in writing. Hutchison v. 
Flowers, 175 Ala. 651, 57 S 719. 

18. Gunby v. Doughton, 30 N. M. 
144, 228 P 603. 

19. See statutory provisions. 

20. See North Pacific L., ete., Co. 
v. Bennett, 49 Wash. 34, 94 P 664 
(holding the statutory reservation to 
be constitutional as bearing equally 
on all debtors so situated). 

21. Dyer v. Schmidt, 67 Mont. 6, 
213 Par 
- 22. Northwest Trust, etc., 
Butcher, 98 Wash. 158, 167 P ‘46. 

23. See supra text and note i5. 

24. Beverly v. Barnitz, 55 Kan. 
451, 40 P 325; Citizens’ Nat. Bank v. 
Western Loan, etc., Co., 64 Mont. 40, 
208 P 893. 

{a] Homestead statute.—The right 
of a purchaser entitled to possession 
during the redemption period is not 
affected by a statute subsequently 
enacted, entitling debtors to posses- 
sion of premises occupied as a home 
during that period. Citizens’ Nat. 
Bank v. Western Loan, ete., Co., 64 
Mont. 40, 208 P 893. 

25. Watkins v. Glenn, 55 Kan. 417, 
40, Pr sie. 
mer See supra text and notes 20- 

27. See supra text and note 15. 

28. Hibernia Sav., etc., Soc. VV. 
Brittany! 20° Calls eA se bel 29) oT 
(construing the decree to mean that 
the purchaser should be entitled to 
and put into the possession of the 
premises upon the production of the 
commissioner’s deed only when, un- 
der the law, he was rightfully en- 
titled to possession). 

29. See State v. Pondera’ County 
Nineteenth Judicial Dist. Ct, 174 
Mont. 100, 238 P 875 (where a decree 
directs delivery of possession to the 
purchaser upon presentation of his 
certificate of possession, a mortgagor 
entitled under the statute to posses- 
sion during the period of redemption 
cannot resist the purchaser’s writ of 
assistance, aS such is in effect a col- 
lateral attack on the judgment, but 
his remedy is by application to 
meaty, the judgment). 

Hayes v. Waggener, 98 Kan. 
140, "161 af 584. 
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E45 1926-1929] 
: 


and the mortgagee, if the terms of the contract are 
A waiver by the 
mortgagor of his right to possession or income 
from the property and an agreement that a receiver 
might be appointed to collect and pay the income 
to the person entitled does not have the effect of 
giving the purchaser a right to possession and the 
income,*” especially in the absence of any deficiency 
judgment against the mortgagor.®? 

[§ 1927] b. Proceedings To Recover Possession— 
The purchaser at a foreclosure 
sale cannot be considered as in actual or construc- 
tive possession merely in consequence of his pur- 
chase ;3* he obtains only a right of possession ;*° and 
when adverse possession is persisted in he must 
resort to legal process to invest himself with it.%° 

{§ 1928] (2) Power and Authority of Equity 
Court in General. A court of equity, having ob- 


construed to have that effect.*! 


(1) In General. 


31. Edwards v. Woodbury, 38 Fed. 
14, 1 McCrary 429. 

[a] Waste.—A mortgagor’s right 
to use the premises as a brickyard, 
and to remove gravel and sand, while 
protected by a statute giving debtors 
entitled to possession during the pe- 
riod of redemption the right to use 
the premises in the Same way as they 
did before the sale, is waived by a 
mortgage provision that the mort- 
gagor shall do nothing to impair the 
value of the security, it being shown 
that the value of the property 
about equalled the amount of the 
debt, and that the removal of sand 
did impair the value of the security. 
Edwards v. Woodbury, 3 Fed. 14, 1 
McCrary 429. 

32. Standish v. Musgrove, 223 Ill. 
500, 79 NE 161. 

33. Standish v. Musgrove, supra. 

34. Cion v. Schupack, 102 Conn. 
644, 649, 129 A 854; O’Brian v. Fry, 
82 Ill. 
95.05 AmiD"53 9: 

“The decree obtained by the plain- 
tiff gave him a right of entry, but 
actual possession could be secured 
only by a provision in the nature of 
an execution of ejectment inserted in 
the decree, or by supplementary pro- 
ceedings. General Statutes, § 5204; 
Middletown Sav. Bank v. Bacharach, 
46 Conn. 513, 526. The statement in 
the certificate of foreclosure that 
title had become absolute in the 


plaintiff added nothing to the legal) 


effect of the foreclosure decree. It is 
the appropriation of the mortgaged 
property to the payment of the debt, 
not the confirmation of absolute title 
in the mortgagee by legal process, 
which is regarded as satisfying it. 
Derby Bank v. Landon, 3 Conn. 62; 
Loomis v. Knox, 60 Conn. 343, 351, 
22 A 771; Brooks v. Benham, 70 Conn. 
92, 98, 38 A 908, 39 A 1112, 66 AmSR 
87. Never having taken any steps to 
appropriate the property, the plain- 
tiff’s right to pursue the present ac- 
tion is unimpaired by anything he 
did in connection with the foreclosure 


proceeding.” Cion v. Schupack, su- 
pra. 
{a] Foreclosure decree without 


possession.—A final foreclosure de- 
eree giving plaintiff a right to the 
possession, but without possession 
being taken thereunder, is not a sat- 
isfaction of the mortgage debt, such 
as will bar an action brought by 


plaintiff on the mortgage note. Cion 
v. Schupack, 102 Conn. 644, 129 A 
854. 

{b] Unexecuted order to deliver 


possession.—An order, in a foreclo- 
sure decree, requiring the mortgagor 
in default of payment of the judg- 
ment to render immediate possession 
to complainant before sale, has 
spent its force as soon as the sale is 
made. O’Brian v. Fry, 82 Ill. 87. 
[ec] Trespass.—A foreclosure pur- 
chaser cannot sustain an action of 
trespass for the crops against the 
mortgagor for the period of time 


87; Beggs v. Thompson, 2 Oh. 
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tition, w 


after the sale and before possession 
taken by him. Beggs v. Thompson, 2 
Olah Oss alae weal Dye toe 

35. - See supra § 1921. 

36. See infra §§ 1929-1936. 

37. Ark.—Bright v. Pennywit, 21 
Ark. 130. 

Cal.—Montgomery vv. 
21 Cal. 108, 81 AmD 146. 

Fla.—Gorton v. Paine, 18 Fla. 117. 

Til.—Vahle v. Brackenseik, 145 Il. 
231, 34 NE 524; Freeman v. Freeman, 
66. Ll. Des Aldrich v. Sharp, 4 Ill. 261. 

Mo.—State v. Evans, 176 Mo. 310, 
75 SW 914. 

N. J.—Fackler v. Worth, 13 N. J. 
Eq. 395; Schenck v. Conover, 13 N. J. 
Eq. Aad, 78 AmD 95. 

N. Y.—Stewart v. Hutchinson, 29 
HowPr 181; Frelinghuysen vy, Colden, 
4 Paige 204; Ludlow v. Lansing, 
Hopk. 231; Kershaw v. Thompson, 4 
Johns. Ch. 609. 

Oh.—Tetterbach v. Meyer, 10 Oh. 
Dec. (Reprint) 212, 19 CincLBul 221. 

Okl.—Richmond v. Robertson, 50 
OK. 635, 642, 151 P 203. 

Ont.—Lazier v. Ranney, 6 Grant 
Ch. 323. 

“This right has been exercised by 
courts of chancery in England since 
the reign of James I and followed 
in this country for so long a period 
that such practice has become the 
settled law of the land, and the doc- 
trine is upheld upon the theory that 
the power to apply a remedy is co-| 
extensive with the jurisdiction of the 
subject-matter. It would be absurd 
to say that a court with equity 
powers, having exclusive authority to 
foreclose the equity of redemption 
of a mortgage, to call all the inter- 
ested parties before it, and to decree 
a sale of the mortgaged property, 
does not have the power to put the 
purchaser in possession against one 
of the very parties to the suit. The 
citation of authorities is unnecessary. 
The doctrine is conceded everywhere, 
and this, too, when the statute is 
silent.” Richmond v. Robertson, su- 
pra. 

{a] Reason for rule.—‘‘This prac- 
tice is not an extension of the juris- 
diction of this court; it is merely an 
exertion of its acknowledged powers 
in a particular manner; a species of 
relief by way of execution. Where 
this court has power to decree, it has 
power to carry its decree into effec- 
tual execution; and there can not be 
any good reason, that the purchaser 
of mortgaged lands sold under a de- 
eree in eauity, Should not be put into 
possession by the court which makes 
the sale and transfers the title. To 
transfer the title and leave the pur- 
chaser to another suit to obtain pos- 
session from a party, whose rights 
have been fully decided by this court 
would be useless, and vexatious cir- 
cuity.””’ Ludlow vy. Lansing, Hopk. 
. Y.) 281, 232: 

38. See infra § 1947. 

39. See statutory provisions; and 
rules of court. 


Middlemiss, 


CUO wera 


tained jurisdiction in an action for the foreclosure 
of a mortgage, and having decreed a sale of the 
premises, may retain its jurisdiction to put the pur- 
chaser in possession of the property, without com- 
pellng him to resort to an action at law.** 
the purchaser has proceeded at law and sued in 
ejectment, a court of equity, on the purchaser’s pe- 
will appoint a receiver in support of his 
ejectment suit where a case of threatened waste or 
loss of rentals is established.*® 

[§ 1929] (3) Remedies—(a) In General. 
the practice of the particular jurisdiction,®® it has 
been held that proceedings to recover the possession 
of mortgaged premises purchased at a foreclosure 
sale may be summary,*® or by rule in the foreclosure 
proceedings,*' or by a statutory proceeding to dis- 
possess by petition to the same court having juris- 
diction of the foreclosure proceedings,‘ or by a 


Where 


Under 


40. See cases infra this note. 

[a] In Michigan, under a statute 
allowing recovery of possession in 
summary proceedings as against any 
person holding over after expiration 
of the redemption period, it is held: 
(1) That deceit on the part of the 
mortgagee authorizing a redemption 
by the mortgagor after the redemp- 
tion’ period had lapsed, although 
ground for an application to a court 
of eauity, is no defense to a summary 
proceeding for possession. Roftiiv. 
Miller, 189 Mich. 558, 155 NW 517. 
(2) That questions as to the validity 
of .the foreclosure sale, as distin- 
guished from validity of title, may be 
tried in such proceedings. Gage v. 
Sanborn, 106 Mich. 269, 64 NW 32. 
(3) That-proceedings under the stat- 
ute cannot be brought against one in 
possession under a tax deed and as 
assignee of a prior mortgage. Brown 
v. Martin, 49 Mich. 565, 14 NW 497. 

[b] In New York, under a statute 
Superseding the writ of assistance, it 
is held: (1) That the remedy answers 
all purposes of a writ of execution, 
and the order may be issued without 
notice and ex. parte. Smith  v. 
Brotsch, 99 Mise. 371, 163 NYS 986. 
But under an earlier statute allowing 
recovery of possession in Summary 
proceedings where the foreclosure 
was by advertisement, it was held: 
(2) That summary proceedings can- 
not be brought against one in posses- 
sion who was a party to the foreclo- 
Sure action (Greene v. Geiger, 46 
App, Div.+210;, 61, NYS) 524): (@) or 
where the mortgage contained no 
power of sale (Peo. v. Burdick, 52 
Hun 348, 5 NYS 363), (4) or against 
a tenant of the mortgagor under a 
lease Subsequent to the mortgage who 
has not attorned to the purchaser 
(Commonwealth Mortg. Co. v. De 
Waltoff, 62 Misc. 639, 115 NYS 1090), 
(5) or by one not in the position of a 
bona fide purchaser for value or 
whose title was not duly perfected 
(Bonacker vy. Weyrick, 48 Misc. 189, 
96 NYS 775). 

{[c] But in Massachusetts, under 
a statute allowing recovery of pos- 
session in summary proceedings 
against a lessee holding over with- 
out right after the termination of the 
lease, it is held that the statute has 
no application to a foreclosure pur- 
chaser seeking to recover possession 
from a mortgagor. Covall v. Mat- 
thews, 245 Mass, 1385, 1389 NE 533; 
Hastings sive bratty osierOushs uele ts 
Larned yv. Clarke, 8 Cush. 29. : 

41. ‘Trenholm v.; Wilson, 18 S.. GC. 
174 (against a widow of the mort- 
gagor, who had not signed the mort- 
gage and claimed dower but to whom 
dower had not been assigned). 

42. See Mutual Guarantee Bldg., 
ete, Assoc. v. Wilcox, 278 Pa. 385, 
117 A 89 (the proceedings by cita- 
tion under the statute cannnot be 
maintained against one claiming un- 
der a lease made before the execu- 
tion of the mortgage). 


272 [42 0.0.) 


trial without jury and on the pleadings under a 
statute authorizing such procedure,** or by an order 
for a receivership in support of his action for pos- 
session,** or by other statutory remedies,*® and that 
the purchaser may have his choice of various reme- 
dies and pursue them concurrently.*® 

[§ 1930] (b) Writ of Habere Facias Possessionem. 
The writ of habere facias possessionem is one which 
may be taken out by the successful plaintiff in eject- 
ment, requiring the sheriff to put him in possession.*? 
It is not used in equity practice*® and, even at law, it 
has been held not to be a proper process for putting 
a foreclosure purchaser in possession of the mort- 
gaged premises,*® but, under our mixed systems of 
law and equity, is sometimes used for this purpose 
by any court having jurisdiction of foreclosure 
proceedings.°° 

[§ 1931] .(c) Writ of Possession. The ‘‘writ of 
possession,’’>! so-called, is substantially the same 
as the writ of habere facias possessionem,°*? being 
issued from a court of law in any action in which 
possession of land is awarded to a claimant. This 
also is used in some jurisdictions to put a fore- 
closure purchaser in possession.®? It is properly 
issued only after confirmation of the sale,°+ but it 
is no objection that it is issued pursuant to direc- 
tion in the decree of sale, if it appears that the 
sale was confirmed before the writ issued.®> The 

43. See Lancaster Trust Co. v.| 22. 
Long, 220 Pa. 499, 69 A 993 (the same 


defenses are open to the defendant 
under the statute of 1905 as in pro- 


Ky.—Ballinger 
Mon. 67; 
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Ind.—Maynes v. 


Richart 
SW 77, 18 KyL 826. 


[§§ 1929-1933 


issuance of this writ is not the institution of a new 
suit but only another step in the foreclosure suit,°é 
and is a ministerial and not a judicial act.°” It may 
be performed therefore by the clerk®® or by the court 
in vacation.°® 

[§ 1932] (d) Equitable Writ of Execution. In 
some states, an equitable writ of execution has 
been held a proper process to put a foreclosure 
purchaser in possession.®° 

[§ 1933] (e) Writ of Assistance. The writ of as- 
sistance®t is in the nature of an equitable habere 
facias,®? and is an appropriate process to issue from 
a court of chancery, to place a purchaser of mort- 
gaged premises under its decree in possession, after 
he has received his deed, and where the possession 
is withbeld from him by any party hound by the 
decree.*? It is not a new suit, but an incident of 
the foreclosure proceedings.°* The issuance of the 
writ is discretionary with the court,®* unless there 
are no grounds presented for denying it, when it 
issues as a matter of course.®® And it issues as a 
matter of right where the parties against whom it 
is sought were parties to the foreclosure action and 
their rights were adjudicated by the decree.6’ There 
is no oceasion for its issuance where the decree di- 
rects the issuance of a writ of possession which is 
done promptly after the disposition of the ease on 
appeal.®§ 


Ont.—Scott v. Black, 3 Ch. Chamb. 


Moore, 16 Ind. 116.] 323. 
Waller, 9 B. 64 Lucas v. Smith, 201 Ill. A. 273. 
v. Goodpaster, 37 65. Presbyterian Church Bd. of 


Home Missions v. Davis, 71 N. J. Eq. 


ceedings before a magistrate and 
sheriff’s jury which the statute abol- 
ished). 

44. See infra § 1947. 

45. See infra § 1926. 

46. Lancaster v. Snow, 184 Ill. 


534, 538, 56 NE 813; Cochran v. Fog- 
ler, 116 Ill. 194, 5 NE 3838; Kessinger 
v. Whittaker, 82 Ill. 22; Vahle v. 
Brackensiek, 48 Ill. A. 190 [aff 145 
Tll. 231, 34 NE 524], 

wehe "judgment in favor of plaintiff 
in error in the forcible detainer pro- 
ceeding is no bar to the entry of a 
decree on an original bill, in which 
it is sought to have a decree to carry 
into execution the former one. The 
judgment in forcible detainer in fa- 
_vor of plaintiff in error may have re- 
sulted from want of demand or the 
insufficiency of notice, and in such 
case it cannot preclude the right to 
possession adjudicated on a direct 
proceeding. The application for a 
writ of assistance to carry out a de- 
eree of a court of equity is not the 
institution of a new suit, but an in- 
cident to the original suit, which may 
be had to carry out a decree previ- 
ously entered, and it is not barred by 
such forcible detainer proceedings 
and judgment. (Cochran v. Fogler, 
LUG elie 194, Vom INES 835 Si Viahler vi. 
Brackenseik, 145 Ill. 231, 34 NE 524. ) 
A forcible, detainer suit in such case 
not being a bar to a writ of assist- 
ance under the original decree, it 
could not bar a right to a decree to 


earry into effect that original de- 
cree.” Lancaster v. Sap supra. 
47. See Hjectment § 32 
48. Morrill v. Gelston, 33 Md. 116. 
49. Blake v. Screven, 20 S. C. L. 
312. 
50. Aldrich v. Sharp, 4 Ill. 261; 


Trabue v. Ingles, 6 B. Mon. (Ky.) 82; 
Schaefer v. Amicable Permanent 
Land, etc., Co., 538 Md. 83. 

51. See Hjectment § 329; Writ [40 
Cyc 2867]. 

52. See supra § 1930. 

53. Ala.—Sexton v. 213 
Ala. 308, 104 S 802. 

Ga.—Suttles v. Sewell, 105 Ga. 129, 
31 SE 41. 

lll. Kessinger v. Whittaker, 82 Ill. 


Harper, 


Tex.—Morris v. Morgan, 92 Tex. 92, 
45 SW 1002. 

54. Sexton v. Harper, 213 Ala. 308, 
104 S 802. 

55. Sexton v. Harper, supra. 
Suet Kessinger v. Whittaker, 82 Ill. 

57. Maynes v. Moore, 16 Ind. 116. 

58. Morris v. Morgan, 92 Tex. 92, 
45 SW 1002. 

59. Kessinger v. Whittaker, 82 Ill. 

2. 

60. Kershaw Vs Thompson, 4 
Johns. Ch. (N. Y.) 609; Tetterbach v. 
Meyer, 10 Oh. Dec. (Reprint) 212, 19 
CincLBul 221. 


61. See Assistance, Writ of § 5 
note 35. 
62. See supra § 1930. 


63. U. S.—Terrell v. Allison, 21 
Wall. 289, 22 L. ed. 634. 
Ala.—Sexton v. Harper, 213 Ala. 
308, 104 S 802. 
Ariz.—Anderson vy. 
Ariz. 62, 20 P 803. 
Cal.—Sullivan v. Mendocino County 


Thompson, 3 


Super. Ct., 185 Cal. 133, 195 P 1061. 
Fla.—McLane vy. Piaggio, 24 Fla. 
11, 3°S 823. 


Ida.—Williams v. Sherman, 85 Ida. 
169, 205 P 259, 21 ALR 3538; Noble v. 
Harris, 33 Ida. 401, 195 P 543. 

Ill.— Lucas v. Smith, 201 fll. A. 


273. 

Ind.—Emerick v. Miller, 159 Ind. 
317, 64 NE 28. 

Kan.—Watkins v. Jerman, 36 Kan, 
464, 18 P 798: 

Mich.—Haviland v. Chase, 116 
Mich. 214, 74 NW 477, 72 AmSR 519. 

Mont.—Beck v. Felenzer, 69 Mont. 


§92,.223 P 499. 
N. J.—Presbyterian Church Bd. of 


Home Missions v. Davis, 71 N. J. Eq. 
788, 65 A 1117. 
N. Y.—Kilpatrick v. Argyle Co., 


Ine:, 199° App, Divi053, L92NNMS os: 
N. 


C.—Isler v. Koonce, ey INE Or 
bo 
Oh.—Poole v. Garfield Loan, etce., 
Co., 4 OhS&CP 504, 7 OhNP 292. 


Or.—Pillsbury v. McGarry, 69 Or. 
261, 188 P 836 (recognizing rule). 

Wash.—State v. Thurston County 
Super. Ct., 21 Wash. 469, 58 P 572. 


788, 65 A 1117; Kilpatrick v. Argyle 


Co;n Ine, 199 SApps Diver G53, 159,eloe 
NYS 98. 
66. Kilpatrick v. Argyle Co., Inc., 


re See also Assistance, Writ of 

“With respect to the appeal deny- 
ing an order in the nature of a writ 
of assistance, it is urged in behalf 
of the respondents that such an order 
is purely discretionary. That the 
court’s issuance of such a writ is dis- 
cretionary cannot be gainsaid. The 
only question, however, is whether 
the discretion may be arbitrarily ex- 
ercised. There seems to be no alter- 
native but to reverse the orders ap- 
pealed from, with ten dollars costs 
and disbursements, and to grant the 
motion to punish for contempt and 
the motion for an order requiring the 
sheriff to put appellant into posses- 
sion, upon terms to be settled on no- 


tice.” Kilpatrick v. Argyle Co., Inc., 
supra. 

67. Sullivan v. Mendocino County 
Super. Ct., 185 Cal. 133, 195 P 1061. 

68. Sexton v. Harper, 213 Ala. 308, 
104 S 802. 

[a] Reason for rule——‘The ap- 


proved practice of requiring a pe- 
tition for a writ of assistance on 
proper notice in cases where it is 
Sought to dispossess persons not 
parties to the suit, but alleged to 
have entered pendente lite, or to be 
in such privity with the parties as to 
be subject to ouster under the writ, 
does not apply to the parties to the 
record. As of course, there can be 
no occasion for such petition when 
the decree already entered directs the 
issuance of the writ of possession. 
While the rule is different in cases 
where a writ of possession is asked 
after such long lapse of time that a 
reasonable presumption has arisen in 
favor of the rightful possession of 
the person sought to be dispossessed, 
there is no necessity for a petition 
and hearing, when issued promptly 
after the disposition of the cause on 
appeal for the purpose of dispossess- 
ing parties to the suit.’ Sexton v. 
Harper, 213 Ala. 308, 309, 104 § 802. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 


§§ 1934-1937] 


[§ 1934] (f) Mandatory Injunction. The rem- 
edy of a mandatory injunction is available in most 
jurisdictions®® to one who is entitled to the posses- 
sion of real estate, on the ground that neither eject- 
ment nor forcible entry and detainer is an adequate 
remedy.’° A mandatory injunction cannot be had 
for this purpose on grounds of defendant’s insol- 
vency,’? or where an action to determine the title 
is pending,’? or where other adequate remedies are 
available,** as, for example, an action’ of forcible 
detainer.’4 

[§ 1935] (g) Ejectment.7> While in some juris- 
dictions the remedy by ejectment has been super- 
seded by a statutory proceeding,’® ordinarily the 
foreclosure pureieeee, as a means of gaining pos- 
session of the premises, may maintain ejectment.77 

[§ 1936] (h) Forcible Detainer.78 In several 
states, by statute,’® the purchaser at foreclosure sale 
may maintain an action of forcible entry and de- 
tainer to recover possession of the premises from 
the party in possession.®® But in others this is not 
considered an appropriate remedy, at least where 
such purchaser has never been in actual posses- 
sion.®+ 

[§ 193614] (i) Dependent on Nature of Issue and 
Status of Defendant. Tenant in possession. The 
writ of assistance is the proper process against a 
tenant in possession under a lease subsequent and 

69. See Nevieux v. Labadie, 1 Ch. 
Chamb. (Ont.) 13 (demand for pos-| tiff 
session must be shown in proceed- 
ings for contempt). 


[a] In New Jersey the remedy is 


now obsolete. Fackler v. Worth, 13] session of it. 
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closure purchaser.** 


“The relief demanded by the piain- | 5; 
in error in this 
ceeding is the ousting of the plain- 
tiff in error from his real estate so 
that he may have the exclusive pos- 
A judgment and a writ 


[42 C.J.] 273 
subordinate to the mortgage, provided he has been 
made a party to the action.®? But if not made a 
party to the action, he is, by operation of law, a 
tenant to the purchaser, and summary proceedings, 
under the statute, is the proper remedy on the ten- 
ant’s breach of his covenant.** 

Claimant of adverse title. While ejectment les 
against one in possession claiming an adverse title,** 
a writ of assistance cannot be brought against one 
who claims under a title adverse and paramount to 
that forming the basis of the foreclosure suit,°° or 
the tenant in possession of such a claimant,®® un- 
less, by concealment of his title, he is estopped 
from resisting the application for the writ** or 
where it appears that the claim of adverse title is 
not made in good faith, but by collusion with the 
mortgagor for the purpose of keeping out the fore- 
Nor can such writ be brought 
against one claiming to hold the possession, whether 
he is the mortgagor or another, under a new agree- 
ment or a new title accruing since the foreclosure 
decree,®® for such a writ can be granted only where 
the right to it is clear, and the application for it 
cannot be made the means of litigating and deter- 
mining conflicting rights and titles not already ad- 
judicated in the foreclosure suit.®° 

[§ 1937] (4) Persons Entitled to Remedy. Reme- 
dies to which the foreclosure purchaser is entitled®* 
Necklace v. West, 33 Ark. 682; 
Dowling v. Hannant, 78 Mich. 115, 
43 NW 1044; Ballow v. Motheral, 5 
Baxt. (Tenn.) 600.- 


82. See Commonwealth Mortg. Co. 
v. De Waltoff, 135 App. Div. 338, 119 


injunction pro- 


N. J. Eq. 395. 


70. Md.—Garretson v. Cole, 1 
Pari Oe Jee 40. 
Hs Sap & Hopk. 


231); pe ney v. Thompson, 4 Johns. 
h 

Okl.—Barnes v. Newton, ra Okl. 428, 
48 P 190, 49 P 1074; -Woodruff v. 
Wallace, 3 Okl. 355,41 BP! 8b". 

Or.—Jackson vy. Jackson, 17 Or. 110, 
19 PB 847. 

Wis.—Lutheran Evangelical Church 
v. Gristgau, 34 Wis. 328. 

Eng.—Stribley v. Hawkie, 3 Atk. 
275, 26 Reprint 961. 

“The complainant’s title then is 
here established, and therefore he 
must be supposed in conscience and 
equity entitled to the possession. An 
injunction for possession is not a 
new thing in a Court of equity. It 
has long been used in England; it 
is. directed in certain cases by the 
aforesaid Act of Assembly; and it 
would disgrace our laws and admin- 
istration of justice, if, after a title 
to land has been established by the 
adjudication of a Court, there could 
be no way of obtaining possession, 
but after obtaining fudgment in 
ejectment.” Garretson v. Cole, 1 
Harr. & J. (Ma.) 370, 387. 

[a] Practice discussed.—The steps 
to be taken by a foreclosure pur- 
chaser in securing possession, and 
the functions and relation to each 
other of the order for possession, in- 
junction, writ of assistance and writ 
of execution are stated in Kershaw 
v. Thompson, 4 Johns. Ch. (N. Y.) 
609. 

Injunction as remedy for recovery 
of possession of real estate generally 
see Injunctions § 178. 

71. Warlier v. Williams, 53 Nebr. 
148, 73 NW 539. 


72. Jenckes v. Cooke, 8 R. I. 
33 

a Wangelin v. Goe, 50 Ill. 459; 
Warlier v. Williams, 53 Nebr. 143, 
73 NW 539. 

74. Jackson v. Warren, 32 Ill. 331; 
Warlier v. Williams, 53 Nebr. 143, 


145, 73 NW 539. 
[42°C. J:—18] 


\ 


of restitution in a forcible entry and 
detainer suit would afford him the 
same and a more speedy redress than 
a proceeding by injunction.” War- 
lier v. Williams, supra. 

75. Right of mortgagee before 
foreclosure to bring ejectment see 
supra § 1926.. 

76. See supra § 1929 (statutory 
proceeding to dispossess by petition 
to the same court having jurisdiction 
of the foreclosure proceedings and 
citation thereon). 

77. Ala.—Johnson vy. Beard, 93 
Alaa 96," 9.99 | ods O.;Gonnore vs “ic 
Hugh, 89 Ala. 531,.7 S 749; Barker 
v. Bell, 37 Ala. 354; Glidden v. An- 
drews, 10 Ala. 166. 

Cal.—Hyde v. Boyle, 105 Cal. 102, 
38 P 643: Trope v. Kerns, 83. Cal. 
553, 25 2 691; Trope vo Kenns! 3 Cal. 
Unrep..Cas. 47, 20 P 82. 

Conn.—Savage: v. Dooley, 28 Conn. 
411, 73 AmD 680. 

Oh.—Harp v. Blackington, Wright 


386. 

Ont.—Moffatt v. White, 1 Ch. 
Chamb. 227. 

See generally Ejectment 19 C. J. 
p 1021. 

{a] Ejectment for part of land.— 


A purchaser who has obtained a valid 
title to land by foreclosure of a 
mortgage, and who is in possession 
of a portion of it, can bring eject- 
ment for the balance, and is not 
compelled to rely on the writ of 
assistance. Trope v. Kerns, 3 Cal. 
Unrep. Cas. 47. 20 P 82. 

78. Generally see Forcible Entry 
and Detainer §§ 39-187. 

Asi a remedy available to a mort- 
he den before foreclosure see supra 
§ 1926. 

79. See statutory provisions. 

80. Frazier v. Gates, 61 Ill. 180; 
Davis’ ve Hamilton Vo3Rebll.” A’ 94: 
Brackensiek v. Vahle, 48 Ill. A. 312; 
Cunningham v. Davis, 175 Mass. 213, 
56 NE 2. See also Forcible Entry 
and Detainer § 85 text and note 


44, 
129 Ala. 464, 


81. Taylor v. Bell, 
29 S 572; Womack vy. Powers, 50 Ala. 


NYS 781. 

83. Commonwealth Mortg. Co. v. 
De Waltoff, supra. 

84. See Ejectment §8§ 5, 59. 

85. Cal.—Stockton Bldg., ete., As- 
soc. v.. Chalmers) 75 7Cal Woe 2yiy lame 
229,'7 AmSR 173; Tevis v. Hicks, 38 
Cal. 2345 Fox Vv. Stubenrauch, 2 Cal. 
A. 88, 83 P 82. 

Fla.—Brown v. Macaren 19 Fla. 
840 (recognizing rule). 

Ill.—Ricketts v. Chicago Perma- 


et Bide, etc, Assocs 6% The VA: 
Mich.—Benhard v. Darrow, Walk. 
Eyal ey, 
Nebr.—Urlau v. Ruhe, 73 Nebr. 


807, 103 NW 670, 104 NW 10538. 

N. J.—Presbyterian Church Bd. of 
Home Missions v. Davis, 70 N. J. 
Eq. 577, 62 A 447; Chadwick v. Isl- 
and Beach Co., 42 N. J. Hq. 602, 8 A 
650; Thomas vy. De Baum, 14 N. J. 
Eq. 37. 

N. Y.—Wilbor v. Danolds, 59 N. Y. 


pe Meiggs v. Willis, 8 NYCivProc 
N. C.—Exum v. Baker, 115 N. C. 
242, 20 SE 448, 44 AmSR 449. 


Tex.—Brown v. Leath, 17 Tex. Civ. 
A. 262, 42 SW 655, 44 SW 42. 
N. S.—Kaulbach v. Spidle, 20 N. S. 


334. 
v. Start, 6 


Ont.—Trust, 
Ont. Bree 90% 

sé. Thomas v. De Baum, 14 N. J. 
Eq. 37; New York L. Ins., etc., Co. 
Vv. Cutler 9 HowPrnGN. Y.) 20s 

87. Strong v. Smith, 68 N. J. Eq. 
686, 60 A 66, 63 A 498. 


ine (OO, 


88. Brown v. Marzyck, 19 Fla. 
840. 

89. Cal.—Langley v. Voll, 54 Cal. 
435. 


Ky.—Stovall v. Haynes, 78 SW 895, 
25 KyL 1789. 

Mich.—Ramsdell v. Maxwell, 32 
Mich. 285. 

Mont.—Beck v. Felenzer, 69 Mont. 
592, 2238 P 499. 
. N. Y.—Toll v. Hiller, 11 Paige 
2 


90. See infra § 19438. 
91. See supra §§ 1929-1936%. 
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are also available to his grantee®? or to the assignee 
of the certificate of purchase,®* unless the remedy 
sought is in equity and it appears that the granting 
of the writ would do injustice to the party in pos- 
And a judgment creditor of the mort- 
gagor, redeeming from the purchaser at the fore- 
closure sale, and himself becoming the purchaser 
on a resale, is entitled to a writ of assistance. 
Nor is it necessary that the purchaser or holder 
of the sheriff's deed should have been a party to 
the foreclosure proceedings.®® Under the statutes, a 
purchaser at a sale under foreclosure of a junior 
mortgage may be entitled to issuance of the writ.°? 

[§ 1938] (5) Against Whom Particular Process 
Ejectment®® is brought, generally, not 
against the owner of the land, as owner, but against 
the person in actual possession.®°® Forcible entry and 
detainer! lies against defendant in the foreclosure 


session.9* 


May Issue. 


92. Mclane v. Piaggio, 24 Fla. 71, 
3 S 823; Emerick v. Miller. 159 Ind. 
317, 64 NE 28; Beck v. Felenzer, 69 
Mont. 592, 223 P 499. See also As- 
sistance, Writ of § 5. 

88. Noble v. Harris, 33 Ida. 401, 
195 P 548. 

94, Beck v. Felenzer, 69 Mont. 592, 
597, 223 P 499 (defendant’s claim to 
possession under a new right not 
adjudicated by the foreclosure de- 
cree, based upon an agreement sub- 
sequent thereto, could not be main- 
tained, the showing made not being 
sufficient to invoke the court’s dis- 
eretion in his favor). 

“The writ will not be allowed to 
operate against a party who shows, 
even prima facie, that he has ac- 
quired a new and independent right 
or title, for the writ relates to and 
operates upon those rights only 
which have been determined by the 
judgment. Baker v. Butte Water Co., 
40 Mont. 5838, 107 P 819, 135 AmSR 
642. But to defeat the writ. the 
claim of a new right must be rea- 
sonable, and the showing in support 
thereof sufficient to invoke the ju- 
dicial discretion.” Beck v. Felenzer, 
supra. 

95. Porter yv. Citizens’ Nat. Bank, 
202 Ill. A. 621, 

96. Williams v. Sherman, 35 Ida. 
169, 205 P 259, 21 ALR 353. See also 
cases supra note 92. 

97. Pillsbury v. McGarry, 69 Or. 
261,265, 138 BR 836. \ 

-‘Since he purchased the premises 
at the sheriff’s sale, and secured a 
certificate thereof, he is entitled to 
the possession of the lot until ousted 
therefrom upon another sale of the 
real property pursuant to a decree 
foreclosing the lien of the _ prior 
mortgage. The statute expressly 
confers the right asserted, and the 
remedy invoked is the proper pro- 
ceeding for the occasion.” Pillsbury 
v. McGarry, supra. 

98. See supra § 1935. 

See Hjectment § 59. 

1. See supra § 19386. 

2. See Forcible Entry and De- 
tainer § 85 note 44. 

3. See supra § 1933. 

4 See supra §§ 1930, 1931. 

5. U. S.—Terrell v. Allison, 21 
Wall. 289, 22 L. ed. 634; Thompson 
Ven simith,w23) BL Cas, No.3, 9my 1 
Dill. 458. 

Ala.—Long v. Morris, 176 Ala. 371, 
58 S 274; Thompson v. Campbell, 57 
Ala. 183. i 

Ariz.—Anderson vy. Thompson, 38 
NIZA Oia te OMe ae Oo sk A LLCIN sVen (COM neal 
AIZ ky ei 44 

Cal.—Hibernia Sav., 


ebe.,.  SOCw ova 


Robinson, 150 .Cal. 140, 88 P 720; 
Minger\wv., MeCaughey,, 119. Cal.) 59; 
SIP Les einer vy. Unton’, 47k (Cali 
479, 12 P 486; Henderson v. Mc- 


Tucker, 45 Cal. 647; Harlan v. Rack- 
erby, 24 Cal. 561; Burton v. Lies, 21 
Cal. 87. 
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pending. 


Ill.— Kessinger v. Whittaker, 82 
Ill, 22; Gilereest' v. Magill, 37 I11. 
300; Brush v. Fowler, 36 Ill. 53, 85 
AmD 3882; Heffron v. Gage, 44 Ill. A. 
147; Carpenter vy. White, 43 Ill. A. 
448, 


Kan.—Watkins vy. Jerman, 36 Kan. 
464, 13 P 798. 

Mich.—Haviland v. Chase, 116 
Mich. 214, 74 NW 477, 72 AmSR 519. 

N. J.—Strong v. Smith, 68 N. J. 
Eq. 686, 60 A 66, 63 A 493; Blauvelt 
v. Smith, 22 N. J. Eq. 31; National 


Bldg., etc., Assoc. vy. Strauss, (Ch.) 
ver 137; Pidcock v. Melick, \(Ch.) 
4 8. 


N. Y.—Davidson v. Weed, 21 App. 


Div, 579, 48 NYS 368: Meizes— v. 
Willis, 8 NY Civ,Proc V1253)° Bell “v- 
Birdsall, 19 HowPr 491; Lovett v. 


German Reformed Church, 9 HowPr 
220; Van Hook vy. Throckmorton, 8 
Paige 33; Frelinghuysen v. Colden, 
4 Paige 204. 

N. C.—Isler v. Koonce, 83 N. C. 55. 

Oh.—Poole v. Garfield Loan, etc., 
Co., 4 OhS&CP 504, 7 OhHNP 292. 

Wash.—State v. Thurston County 
Super. Ct., 21 Wash. 469, 58 P 572; 
Hagerman vy. Heltzel, 21 Wash. 444, 
58 P 580. 

Ont.—Scott v. Black, 3 Ch. Chamb. 
323; McKenzie v. Wiggins, 2 Ch. 
Chamb. 391; Montreal Bank v. Wal- 
lace, 18 Grant Ch. 184. 

See generally Assistance, Writ of 


§ 6. 

{a] Mortgagor’s grantee. — The 
foreclosure purchaser cannot, by 
writ of possession, diSpossess a pur- 
chaser from the mortgagor in pos- 
session prior to the commencement 
of the suit and not made a party 
thereto. Poole v. Garfield Loan, etc., 
Co., 4 OhS&CP 504, 7 OhHNP 292. 

6 Fox v. Stubenrauch, 2 Cal. A. 
88, 83 P 82; Kessinger v. Whittaker, 
82 Ill. 22. 

7. Bell v. Birdsall, 19 HowPr (N. 
Y.) 491. 

[a] Fifteen months after sale.— 
One who enters more than fifteen 
months after the sale is not to be 
deemed as having entered pending 
the suit, and cannot be removed by 
a writ of assistance, although he en- 
tered under a party to the suit. Bell 
Vv. Birdsall, .19° HowPr. GN. ZY.) 491. 

&. \ Harding .v.. Harker, 17-Ida. 341, 
105 P 788, 1834 AmSR 259; Chicago 
Sav. Bank, etc., Co. v. Dunn, 204 Ill. 
A, 181. 

[a] Holder of unrecorded convey- 
ance.—Under a statute providing that 
a foreclosure decree shall bind hold- 
ers of conveyances and liens from 
the mortgagor which are unrecorded 
at the time of the commencement of 
the action, even though they are not 
parties to the action, a writ of as- 
sistance may be granted against a 
holder of an unrecorded conveyance 
from the mortgagor, even though not 
a party to the action. Harding v. 
Harker, 17 Ida. 341, 105 P 788, 134 


action or the mortgagor who refuses to deliver pos- 

session after demand made upon him to do so.* 
writ of assistance,? or any other summary process* 
to deliver possession to the purchaser of mortgaged 
premises on foreclosure, can issue, as a general rule, 
only against those persons who were parties to the 
foreclosure suit. and persons holding under them 
who are bound by the decree,> as one who enters 
under the mortgagor after the commencement of 
the foreclosure proceedings,® and while the suit was 
It is not always necessary that he should 
have been a party, provided he is otherwise bound 
by the foreclosure decree,® or he may be bound by 
it by being brought in as a party later,? an amend- 
ment being allowed for that purpose.?° 
is a mere stranger to the foreclosure proceedings 
and not bound by the decree, the writ cannot issue 
against him,!! as, for example, in the case of one 


The 


But if he 


AmSR 259. : 

[b] Homestead; purchase-money 
mortgage.—The writ properly issues 
against a husband and wife, to whom 
he attempted to convey the property, 
both claiming it as homestead, not- 
withstanding she had not been made 
a party to the foreclosure action, 
where the mortgage foreclosed was a 
purchase-money mortgage against 
which the homestead could not be 
asserted. Chicago Sav. Bank, etc., 
Cotrv.2Dunn, 204 Ti sAL tsi: 

9 State v. King County Super. 
Ct., 63 Wash. 312, 115 P 307, AnnCas 
1913D 1119. 

[a] Reason for rule.—‘The writ 
of assistance, being a writ in aid of 
the order or decree of a court of 
equity, there can be no. difference in 
principle whether the one asserting 
an interest is brought in as an addi- 
tional party, before decree or there- 
after, on an order to show cause why 
the decree should not foreclose his 
asserted right. In either event, he 
has his day in court, and his right 
can be as fully adjudicated as if he 
had been made an original party. 
The result is the same. If it appear 
that he is in privity with the mort- 
gagor, the writ will run. If it appear 
that he is not so in privity, or as- 
serts an independent title, it should 
be denied; the issuance of the writ 
resting in the sound discretion of the 
court, and the test being that, ‘it 
will be used only when the right is 
clear and there is no appearance of 
equity in the defendant, or where 
there is not a bona fide contest rela- 
tive to the right of possession.’” 
State v. King County Super. Ct., 63 
Wash. 312, 314, 115 P 307, 308, Ann 
Cas1918D 1119. 

{b] Trustee in bankruptcy.—A 
writ of assistance may issué against 
a trustee in bankruptcy of the mort- 
gsagor, appointed after the institu- 
tion of a suit to foreclose. State v. 
King County Super. Ct., 63 Wash. 
312, 115 P 307, AnnCas1913D 1119. 

10. Isler v. Koonce, 83 N. C. 55. 

11. Trammel v. Simmons, 8 Ala. 
271; Brush v. Fowler, 86 Ill. 58, 85 
AmD 382; New Jersey Bldg. Loan, 
ete., Co. v;. Schatzkin, 72 oN; J) “Has 
175, 64 A 1086. 

{a] Tenant by the curtesy.—The 
statute which provides that persons 
claiming an interest in the mort- 
gaged premises through a convey- 
ance which may be recorded but 
which is not so recorded shall be 
bound by the foreclosure decree, even 
though not made parties to the fore- 
closure suit, does not apply to .a 
tenant by curtesy who derives his 
title without conveyance; and if such 
tenant is not made-a party to the 
foreclosure suit a writ of assistance 
will not issue against him. New 
Jersey. Bldg.) loan, Jetc: ii@ommave 
echatakins 12 No Jie 0.90756 cea 


a — 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1938-1939] 


who came into possession before the comméncement 
of the foreclosure suit and was not made a party 
thereto.1” 

[§ 1939] (6) Defenses. In proceedings for the 
recovery of possession by the foreclosure purchaser, 
defendant will not be allowed to plead any defense 
which might and should have been set up in the 
original foreclosure suit,!* unless he received no 
notice and had no opportunity to bring forward 
his defense at that time.* But ignorance of the 
existence of the defense at the time when it should 
have been made will not give the person in pos- 
session any right to set it up later, provided he 
received notice and could have made the defense if 
he had known of its existence,!®> and provided his 
ignorance was not due to fraud on the part of the 
purchaser.1® 

Delay and statute of limitations. Mere delay in 
commencing proceedings to recover possession is not 
a bar to relief,1” unless laches is shown and the 
rights of the person in possession are prejudiced 
thereby.*® Where the law prescribes a limit of time 
within which the action must be brought, the pur- 
chaser must pursue his remedy within the prescribed 
limit.1° The statute of limitations, however, does 
not begin to run against him until the time for re- 
demption has expired,”° or, in the case of a fore- 
closure purchaser buying merely an undivided in- 
terest, until the mortgagor asserts a hostile claim 
denoting an intention to hold the entire premises 
adversely.”+ 

Irregularities in foreclosure proceedings.22 Ir- 
regularities in the foreclosure proceedings, not af- 
fecting the jurisdiction of the court, are not a 
defense.?? But the person in possession may show 


12. Brush v. Fowler, 36 Ill. 53, 85 
AmD 382. 

13. Ala. Farmers’ Sav. Bldg., 
etc., Assoc. v. Greenwood, 137 Ala. 


son 


husband, 
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in possession under a 
corded at the time of the filing of the 
bill to foreclose, or to her surviving 
both having been 
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that the decree was void for want of notice,** or 
that he was not made a party to the foreclosure 
proceedings,”> unless it is made to appear that he 
did not have any interest in the premises and so was 
not entitled to be made a party.”® Or he may set 
up fatal irregularities in the sale,?” except where 
possession is sought by the purchaser in summary 
proceedings, in which case defendant’s remedy is 
to have the sale set aside.?8 But it is held that if 
an objection to the validity of the transaction under 
which plaintiff claims is not made at the trial in 
the action to recover possession, it cannot be raised 
on the appeal.?9 

Pendency of proceedings. An appeal from the 
foreclosure decree will not defeat or suspend the 
purchaser’s right to an issuance of the writ, where 
his rights as purchaser would not be affected in 
any way by a reversal of the decree.*° In jurisdic- 
tions where the remedies by writ of possession and 
by forcible detainer are concurrent,*! the pendency 
of proceedings by forcible detainer cannot be set 
up in abatement of a motion for a writ of posses- 
sion.3” ; 

Payment or waiver. The person in possession 
may show that the mortgage debt was paid after the 
entry of the decree,** or that the purchaser waived 
his right to the writ.** But an agreement between 
the purchaser and mortgagor for a renewal of the 
mortgage note and a continuance or dismissal of 
the foreclosure proceedings cannot be set up in 
defense by a mortgagor who has failed in the per- 
formance of his obligations thereunder.*® 

Defenses available in certain statutory proceed-. 
ings. A statutory proceeding to dispossess by cita- 
tion in some jurisdictions supersedes the remedy by 


Harper, 213 Ala. 308, 104 S 802. 

[b] Inadequacy of price, insuffi- 
ciency of description, and claim for 
damages for breach of an agreement 


deed re- 


in pos- 


257, 34 S 227. 

Ill.— Dawson vy. Hayden, 67 Ill. 52. 
Ind.—HEmerick y. Miller, 159 Ind. 
317, 64 NE 28; Burk v. Hill, 55 Ind. 
419; Splahn v. Gillespie, 48 Ind. 397. 
Pa.—O’Neil v. Soles, 16 A 89. 

S. C.—Murchison v. Miller, 64 S. C. 
425, 42 SE 177; Gerald v. Gerald, 31 
SC, oe oe 192. ; 

Tex.—Van Burkleo v. Southwestern 
Mfg. Co., (Civ. A.) 39 SW 1085. 

N. S.—Re Stuart, 19 N. S. 444. 

Ont.—Mills v. Choate, 2 Ch. Chamb. 
374. 

14. Cowan v. Getty, 5 Watts (Pa.) 
531. 

[a] Payment.—Where a tenant in 

possession has no notice of the: sher- 

iff’s sale of mortgaged property un- 
der a scire facias, he may make the 
same defense, on the allegation of 
payment, in ejectment by the pur- 
chaser, as if he had been summoned 
on the scire facias. Cowan y. Getty, 

5 Watts (Pa.) 531. 

15. Roush vy. Herbick, 269 Pa. 145, 
112 A 136. 

16. Roush Ve Herbick, supra 
(fraud on defendant lessee cannot be 
predicated on the fact of plaintiff 
purchaser’s knowledge, whether be- 
fore or after the sheriff’s sale, that 
the lease had not expired). ; 

17. Noble v. Harris, 33 Ida. 401, 
195 P 543; Albany County Sav. Bank 
v. Bartow, 115 .Misc. 238, 189 NYS 
659. 

18. Pere Marauette R. Co. v. Gra- 
ham, 136 Mich. 444, 99 NW 408; New 
Jersey Bldg. Loan, etc. Co. v. 
Schatzkin, 72 N. J. Ea. 175, 64 A 
1086. See generally Assistance, Writ 
OLS 12, 

[a] Bwo years’ delay.—A mort- 
gagee purchasing the premises at a 
foreclosure sale, who stood by for 
over two years after the purchase 

‘without exhibiting his title to a per- 


session without notice of the pur- 
chaser’s title, was barred by laches 
from obtaining the aid of a court 
through a writ of assistance for the 
removal of the husband claiming the 
premises as tenant by the curtesy. 
New Jersey Bldg. Loan, etc., Co. v. 
Schatzkin, 72 N. J. Eq. 175, 64 A 1086. 

{b] Ten years.—A delay of the 
purchaser, a railroad corporation, to 
take possession within ten years 
after the sale is not conclusive evi- 
dence that there was no intention to 
use the premises for construction or 
equipment, such intention being nec- 
essary to bring the purchase within 
the terms of the mortgage. Pere 
Marquette R.. Co. v. Graham, 136 
Mich. 444, 99 NW 408. 

19. Albany County Sav. Bank v. 
Bartow, 115 Mise. 233, 189 NYS 659. 
See also Executions § 844; Limita- 
tions of Actions § 64. 

[a] Reasonable time.—Under the 
New York statute the remedy must 
be invoked within a reasonable time 
after the sale, and five years is a 
reasonable’ time. Albany County 
Sav. Bank v. Bartow, 115 Misc. 233, 


189 NYS 659. 

20. Rockwell v. Servant, 63 Ill. 
424, 

21. Lowry v. Tilleny, 31 Minn. 500, 


18 NW 452. 

22. Failure to demand possession 
see infra § 1942. 

Failure to give notice of applica- 
tion for writ see infra § 1940. 

22. Sexton v. Harper, 213 Ala. 308, 
104 S 802; Sutor v. Hebert, 117 Kan. 
535, 2382 P 594; Lyle v. Armstrong, 
235 Pa. 227, 83 A 678. 

{a] Issuance of writ.—Objections 
that the writ purports to be issued 
under the decree of sale which would 
permit its improper issuance before 
confirmation of sale do not establish 
a defense to its issuance. Sexton v. 


to release portions of the mortgaged 
premises are not a defense to a pe- 


tition for a writ of possession. Lyle 
page Oe ones PRI) eal SEV PS LIE Ne 
578. 

24 Shehan vy. Stuart, 117 Iowa 


207, 90 NW 614. 

25. See Kemerer v. Bournes, 53 
Iowa 172, 4 NW 921. 

26. Kemerer vy. Bournes, supra. 

27. Robinson v. United Trust Co., 
71 Ark. 222, 72 SW 992. 


il Goff v. Vedder, 12 NYCivProec 
29. See infra § 1946. 


SO. Lambert v. Livingston, 131 Ill. 
UG 23 UNE eb 2: 

[a] Reason for rule.—‘If the re- 
versal of the decree cannot affect the 
rights of a purchaser not a party to 
the suit, it is difficult to understand 
why he should be obliged to wait un- 
til the question of reversal is deter- 
mined before he can institute meas- 
ures to get possession. The part of 
the decree, which orders the defend- 
ants to deliver possession, is for the 
benefit of the purchaser, and very 
often operates as an inducement to 
him to bid at the sale.” Lambert v. 
CEA ek POL SUL el Gd el Ory 2a INE) 

od. 


31. See supra § 1929. 

Rom Kessinger v. Whittaker, 82 Ill. 
33. Burton v. Austin, 4 Vt. 105. 
beet! Blackmer v. Dargan, 189 NYS 

[al Acceptance of rent.—Where.a 


foreclosure purchaser accepts from a 
tenant from month to month his por- 
tion of the rent for the month in 
Which he purchased, he loses his 


right to a writ of assistance by rec- 


ognizing the tenancy. Blackmer v. 
Dargan. 189 NYS 582. r 

35. Truman Nat. Bank y. Lovell, 
(Minn.) 206 NW 944. 


276 [42 C.J.] 
ejectment,¢ and defenses available in ejectment may 
be set up in the citation proceedings,” as, for ex- 
ample, that respondent holds under a lease made 
before the execution of the mortgage.** 

Statutory abrogation of right to writ. Kmergency 
rent laws enacted in some jurisdictions in aid of 
tenants during a housing shortage are not a defense 
where they do not in express terms amend or sus- 
pend the statute establishing the purchaser’s right 
to a writ of assistance, and where there is no eyvi- 
dence of collusion to evade such laws by the fore- 
closure action.*® 

[§ 1940] (7) Process and Notice.*° Notice of the 
suit must be served on defendant in order to give 
the court jurisdiction in actions of forcible entry 
and detainer,*! and, generally, in the statutory ac- 
tions of ejectment.4? In an application for a writ 
of assistance, notice to the person in possession is 
generally required,*® although the application has 
been granted without notice upon proof that the 
sheriff’s deed was exhibited and possession de- 
manded,** or where a motion for the writ was made 
at the same time at which, final judgment was ren- 
dered,*® or where the foreclosure decree provided 
for its issuance without notice and where the person 
against whom it is issued is a party to the fore- 
closure action.4® And the withdrawal of a writ 
granted without notice has been refused where it 
appears that the rights of the party in “possession 
were not prejudiced thereby.*? 

[§ 1941] (8) Preliminary Order for Possession. 
If the deeree itself contains an order for the sur- 
render of the property to the purchaser, no further 
order is necessary before a writ of assistance issues.*8 
On the other hand, where the decree does not con- 
tain such an order, the court will, on notice, make 


36. See supra § 1929. 

37. Mutual Guarantee Bldg., etc., 50. 
Assoc. v. Wilcox, 273 Pa. 385, 117 Aj 395; Walker v. 
89. Chamb, (Ont.) 


38. Mutual Guarantee Bldg., etc., 
Assoc, v. Wilcox, supra. 
* 89. Kilpatrick v. Argyle Co., Inc., 


[a] 
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ance see Assistance, Writ of § 10. 
Fackler v. Worth, 13 N. J. Eq. 
Matthews, 
232; 
French, 1 Ch. Chamb. (Ont.) 201. 
Reason for rule.—‘‘The order 
is not a matter of course. 
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a special order in that behalf,*® but notice of the 
application for the court’s order must be given,°° 
but not a demand for possession,*! although in some 
jurisdictions the preliminary order may be omitted 
even where no direction for the delivery of posses- 
sion is contained in the decree.®* The order for 
possession will not issue where the occupant claims 
under a title paramount to that of any of the par- 
ties to the suit;°* nor where the purchaser’s right 
to possession, as dependent on the confirmation of 
the sale and his compliance with its terms, is dis- 
puted and in doubt;** nor, after the lapse of a long 
period of time, without proof of the facts con- 
cerning the possession and occupancy of the prem- 
ISESeco 

[§ 1942] (9) Notice To Quit and Demand for Pos- 
session.°® Whether a notice to quit and demand for 
possession is necessary in an action of ejectment 
depends on whether a privity of contract or estate 
exists between plaintiff and defendant, notice and 
demand being required only where such privity ex- 
ists.57 In forcible entry and detainer the terms of 
the statute governing the case controls.°2 Where 
a writ of assistance is the remedy employed, the 
purchaser should serve the decree or order on the 
person in possession, exhibiting at the same time 
his deed as evidence of his title, and demand the 
possession, whereupon, if surrender is refused, he 


becomes entitled to the writ.5® In some states, un-. 


der the statute,°° possession must be delivered to 
the purchaser on his written demand within a fixed 
period after the sale.*t | And where the decree pro- 
vides in terms for the delivery of possession by 
the mortgagor to the purchaser on production of 
the deed and a certified copy of the order of con- 
firmation, the purchaser cannot recover in ejectment 


Montgomery v. Tutt, 11 Cal. 190): 
See generally Assistance, Writ of § 9. 
“The legal effect of the decree is 
the same without the direction.” 
Montgomery y. Middlemiss, supra. 
53. Bright v. Pennywit, 21 Ark. 
130; Oliver v. Caton, 2 Md. Ch. 297. 


ile “KOie\g 
Hodkinson v. 


The ten- 


199 App. Div. 753, 192 NYS 98 (under 
the New York emergency rent laws 
of 1920, which amend and suspend 
the legal remedies of dispossess and 
ejectment, but omit all reference to 
the writ of assistance). 

40. Notice of application for pre- 
liminary order of possession see in- 
fra § 1941, 

41. See Forcible Entry and De- 
tainer § 98. 

See Ejectment § 106. 

Ray v. Trice, 49 Fla. 375, 38 S 
367; McLane v. Piaggio, 24 Fla. 71, 
3 S 823; Williams v. Sherman, 35 
Tda. 169, 205 P 259, 21 ALR 353. See 
generally Assistance, Writ of § 16. 

[a] Granting the writ without no- 
tice is disapproved in McbLane v. 
Piaggio, 24 Fla. 71, 3 S 823. 

44. New York L. Ins., etc., Co. v. 
Rand, 8 HowPr (N. Y.) 35 [aff 8 
HowPr 352]. 

45. Coor v. Smith, 107 N. C. 430, 
11 SE 1089. 

46. Sullivan v. Mendocino County 
Super. Ct., 185 Cal. 133, 195 P 1061. 
See also infra § 1941. _ 

47. McLane v. Piaggio, 24 Fla. 71, 
3 S 823. 

48. Kessinger v. Whittaker, 82 Ill. 


22: New York L. Ins., ete, Co.-v. 
Rand, 8 HowPr (N. Y.) 35 [aff 8 
HowPr 352]. 

29/00 Brian Vea Ery, (82 11) 8% 


Oglesby v. Pearce, 68 Ill. 220; Bruce 
v. Roney, 18 Ill. 67; Schenck v. Con- 
over, 13 N. J. Ea. 220, 78 AmD 95; 
Walker v. Matthews, 1 Ch. Chamb. 
(Ont.) 232. 

Other, conditions precedent to issu- 


ant may be in possession by title 
paramount to that of the mortgagor, 
or may have other good objection to 
the application. He is entitled to be 
heard before an order is made upon 
him to surrender possession of the 
premises. If he have no defence, he 
ought not to be subjected to the costs 
of the proceeding without an oppor- 
tunity of being heard. Notice of ap- 
plication for the writ of assistance 
will not obviate the necessity nor 
supply the want of the notice of the 
present motion. The immediate de- 
sign of the two orders is totally dis- 
tinct. The defendant is entitled to 
be heard in opposition to both. By 
the ancient practice of the Court of 
Chancery, after a decree for the de- 
livery of possession had been served, 
and obedience thereto refused, appli- 
cation was made—tIst, for an attach- 
ment; 2d, for an injunction; 3d, for 
a writ of assistance. The two pre- 
liminary orders were made upon no- 
tice and proof. The writ of assist- 
ance issued of course and without 
notice, but it was always preceded 
by the preliminary order for injunc- 
tion and proof of refusal to obey the 
decree.”  Fackler v. Worth, 13 N. 
Jena IOs oo OF 

Notice of suit for recovery of pos- 
session gemerally see supra § 1936. 

51. Hodkinson v. French, 1 Ch. 
Chamb. (Ont.) 201. 

Demand for possession generally 
see infra § 1951. 

52. Montgomery v. Middlemiss, 21 
Cal. 1038, 107, 81 AmD 146 (changing 
the requirements as laid down in 


Adverse claim to title as an issue 
see infra § 1943. 

54. Farmers’ L. & T. Co. v. Bank- 
ers’, etc., Tel. Co., 11 NYCivProc 307. 


55. Irving v. Munn, 1 Ch. Chamb. 
(Ont.) 240. 
56. As condition precedent to: 


Motion to commit for contempt see 

infra § 1945. 

Preliminary order for possession see 

supra § 1941. 

57. See Ejectment § 55 note 84 et 
seq. 

53. See Forcible Entry and De- 
tainer § 86, 

59. Cal.— Montgomery v. Middle- 
miss, 21 Cal. 103, 81 AmD 146, 

Ill.—Lucas v. Smith, 201 Ill. A. 278. 

Mich.—Howard y. Bond, 42 Mich. 
131, 3 NW 289. 

N. J.—Fackler vy. Worth, 13 N. J. 
Hq. 395. 

N. Y.—New York L. Ins., etc., Co. 
v. Rand, 8 HowPr 35 [aff 8 HowPr 
352]. See McDonald v. McLaury, 17 
NYS 574 (summary proceedings). 
io es v. Day, 36. Ory 189) 59). 


5 ae generally Assistance, Writ of 


gos See statutory provisions. 
496, 88 S 595. 

[a] Presumption.—oOn a bill to re- 
deem, where delivery to the pur- 
chaser must be proved, there is a pre- 
sumption of delivery on written de- 
mand within the statute in the ab- 
sence of evidence to the contrary. 
Speman v. Taber, 203 Ala. 496, 83 


ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Whiteman yv.* Taber, 203 Ala. - 


-§§ 1942-1944] 


until he has complied with the terms of the de- 
eree.°* In jurisdictions where a demand for pos- 
session is required as a condition precedent to 
an action of forcible entry and detainer, a judg- 
ment in such an action adverse to the purchaser, 
on the ground that he had failed to produce the 
master’s deed and to demand possession, was no 
bar to an application by the purchaser for a writ 
of assistance, after he had produced the deed and 
demanded possession in accordance with the terms 
of the foreclosure decree.® 

[§ 1943] (10) Pleading and Issues. In eject- 
ment, the purchaser in his declaration must describe 
the premises sought to be recovered® and allege title 
sufficient to maintain the action against the person 
he is seeking to remove.® In forcible entry and 
detainer, the statute must be strictly followed, some 
jurisdictions dispensing with pleadings, others re- 
quiring a written complaint and specifying the al- 
legations to be made.®* Generally an application 
is required for the issuance of a writ of assistance 
and it must set forth the facts showing the necessity 
for the writ and applicant’s right thereto;®? but it 
need not set out the sheriff’s deed,®* or notice to 
defendants of the application.® 

Issues. Conflicting claims of title or right to 
the possession may be tried and determined in eject- 
ment,’° or on a bill for an injunction to restrain the 
execution of a warrant for possession.”4 In forci- 
ble entry and detainer, title cannot be tried,’? but 
the legality of the foreclosure sale may be.7? The 
title cannot be tried in the hearing on application 
for writ of assistance’? or writ of possession.7> So 

62. Giles v. Comstock, 4 N. Y. 270, 
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N. J.—Loomer v. 


[42 C.3.] 277 


also the question whether certain property is or 
is not covered by the mortgage will not be tried in 
summary proceedings.” 
[§ 1944] (11) Hearing and Determination.77 A 
foreclosure purchaser, as a foundation for the pro- 
ceedings, must show that a legal title has vested 
in him through foreclosure.’® Generally he estab- 
lishes a prima facie case of title by introducing 
the decree and commissioner’s deed and showing 
that the person in possession of the premises came 
into the possession after the commencement of the 
foreclosure action,’® but not by producing merely 
the mortgage and mortgage fieri facias without evi- 
dence of a sale and purchase thereunder.*® If de- 
fendant claims a paramount title,®+ or if he charges 
the purchaser with fraud, duplicity, or bad faith, he 
must support these allegations with proof.s* The 
presumption is that the possession of a mortgagor 
after foreclosure is that of tenant under the pur- 
chaser,®? and the burden is on the mortgagor or 
those claiming under him to show that his pos- 
session was adverse.64 If the foreclosure sale is 
found to be fatally defective, the court may set it 
aside and order a resale,®> or restore the possession 
of the property to a party from whom it has been 
unlawfully taken,§* but it cannot order a restora- 
tion of the possession by the purchaser to the mort- 


| gagor on the ground of a defective judgment in 


foreclosure where the defect alleged related not to 
the judgment of the court but to an omission by 
the clerk in his entry of the judgment on the 
docket.§* In the hearing on an application for writ 
of assistance, the purchaser cannot have a jury 
Kliegman, 82 N. “Whether these electric fixtures, 


53 AmD 374. 

[a] Rent.—The mortgagor is en- 
titled to all rent falling due up to the 
time of his eviction by the foreclo- 
sure purchaser’s compliance with the 
terms of the foreclosure decree. Giles 
Ve comstock, 4° N. oY. 270; b3--Am'D, 
374. 

63. Cochran v. Fogler, 116 Ill, 194, 
5 NE 383. 


64. See Ejectment § 115. 
65. See Ejectment § 116. 
66. See Forcible Entry and De- 


tainer §§ 99-101. 

67. See Assistance, Writ of §§ 17, 
18. 

68. Brackney v. Boyd, 71 Ind. A. 
592, 123 NE 695, 125 NE 238. 

69. Brackney v. Boyd, supra. 

70. Crosland v. Mutual Sav. Fund, 
121 Pa. 65, 15 A 504 (where defend- 
ant claimed title through a deed to 
his predecessor, executed prior to the 
mortgage but which plaintiff claimed 
had been executed in fraud of his 
rights under the mortgage). 

Issues in ejectment generally see 
Hjectment §§ 155-166. 

71. Vannoy v. Blessing, 36 Ind. 


oO 
72. Newton vy. Leary, 64 Wis. 190, 
25 WW 32. 

[a] Adverse title cannot be set 
up by defendant as a defense to pro- 
ceedings to dispossess. Newton v. 
Leary, 64 Wis. 190, 25 NW 39. 

Issues generally in forcible entry 
and detainer see Forcible Entry and 
Detainer § 121. 

73. Newton v. Leary, 64 Wis. 190, 
25 NW 39. 

74, Ala.—lLong v. Morris, 176 Ala. 
371, 58 S 274; Leach v. Rosebrook, 
167 Ala. 482, 52 S 521. 

Ariz.—-Asher va. Cox, 2) Ariz, 71, 11 
P 44. 

Cal.—Enos v. Cook, 65 Cal. 175, 3 
P 632; Autenreith v. Hessenauer, 43 
Cal. 356. 

Ill. Ricketts v. 
ment Bldg., etc., Assoc., 
Cals 

Ind.—Brackney v. Boyd, 71 Ind. A. 
592, 123 NE 695, 125 NE 238. 


Chicago Perma- 
Cie LHP At 


J. Ea. 124, 88 A 884; Board of Home 
Missions of the Presbyterian Church 


VeRDAVAS, | Ger IN edie es CaO Sse OO me 
alalalyee 

See generally Assistance, Writ of 
§§ 20, 23. 

[a] Adverse possession.—‘Rose- 


brook [claimant in possession ad- 
verse to purchaser] holds possession 
under the judgment of a court of 
competent jurisdiction, rendered sub- 
sequent to the possession or right of 
possession acquired by his adversary 
under the sale decreed by the chan- 
cery court. It is evident that the pos- 
session of this land is not to be 
bandied back and forth between the 
parties as here shown. Equally clear 
it is that their ultimate rights are 
not to be determined on an applica- 
tion for a summary writ. The chan- 
cellor, by qauashing the writ which 
had issued from the chancery court, 
properly left the parties in the posi- 
tion to which they had been assigned 
by the judgment of the circuit court 
postdating the chancery decree. If 
there are reasons of judicial cog- 
nizance why that status does not 
coincide with the legal or equitable 
rights of the parties as they now 
are, that consideration must be given 
effect in a suit at law or in equity, 
to be set on foot by due process.” 


Leach v. Rosebrook, 167 Ala. 482, 
484, 52 S 521. 

TOs SCOLUI Ve) INOCIE Sono) me(ay, wily 
KyL 932; Strickland v. Rollins, 122 
Me. 334, 120 A 438. 

[a] Mistake.—Plaintiff’s conten- 


tion that the exception of the life 
estate had been inserted in the mort- 
gage by mistake is ground for refor- 
mation of the mortgage deed but is 
not a defense to a writ of possession. 


Strickland v. Rollins, 122 Me. 334, 
120 A 43. 
76. Stahl v. Norwich, 204 App. 


Div. 552, 553, 198 NYS 516 (where 
the remedy employed was a summary 
proceeding under the statute of the 
nature of a writ of assistance, tak- 
ing the place of the writ of assist- 
ance thereby abolished). 


for example, were or were not a part 
of the real estate is by no means a 
simple problem. Wahle-Phillips Co. 
vy. Kitzgerald, 225 N. Y¥..137, v2 NE 
763. Evidence would be receivable 
as bearing upon this question, and 
orderly procedure would require a 
trial and not such a Summary dispo- 
sition as occurred in this case.” 
Stahl y. Norwich, supra. 

[a] Fixtures.—A purchaser at a 
foreclosure sale, who was put in pos- 
session under Civ. Pract. Act § 985, 
is not entitled to a summary decision 
on ex parte motion that electrical 
and plumbing fixtures, cabinet 
shelves, wine racks, etc., removed 
and sold by the mortgagor before 
giving over possession, belonged to 
him, as claimants were entitled to a 
trial of the question whether the 
mortgage covers these articles. Stahl 
v. Norwich, 204 App. Div. 552, 198 
NYS 516. 

‘77. Generally see Assistance, Writ 
of §§ 21, 22; Hjiectment §§ 267-296; 
Hence Entry and Detainer §§ 140— 

78. Ala.—Robinson y. Cahalan, 91 
Ala. 479, 8 S 415. 
gd peat oh v. Pennywit, 21 Ark. 
130. ; 

Ga.—Sheffield v. Colquitt First Nat. 
Bank, 157 Ga. 422, 121 SE 809. 

Iowa.—Arnold v. Murphy, 199 Iowa 
934, 203 NW 387. 

Mich.—Hebert v. Bulte, 42 Mich. 
489, 4 NW 215. 

79. Bright vo.’ Pennywit, |21) Ark, 
130; Arnold v. Murphy, 199 Iowa 934, 
203 NW 387. 

80. Sheffield v. Colauitt First Nat. 
Bank, 157 Ga. 422, 121 SE 809. 


eau: Bright v. Pennywit, 21 Ark. 
82. Frazier v. Beatty, 25 N. J. Eq. 


343; Abbey v. Dewey, 25 Pa. 413. 
83. Cryer v. McGuire, 148 Ky. 100, 
146 SW 402, AnnCas1913E 485, 
84 Cryer v. McGuire, supra. 
85. Gibson v. Barbour, 100 N. C. 
192, 6 SE 766. 
86. Winters v. Helm, 3 Nev. 394, 
87." Reily v. Burton, 71 Ind. 118. 
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trial,°S nor can he have the foreclosure proceedings 
reviewed or the decree therein modified.®® 

[§ 1945] (12) Execution.°° The sheriff in exe- 
euting the writ of assistance must actually eject 
and remove defendant from the possession and de- 
liver possession to plaintiff;9! and if the sheriff’s 
return fails to show that this was done, and if 
it appears that plaintiff is not in possession, he 
is entitled to the issuance of an alias writ.2? A 
writ of possession may be executed by the sheriff 
as many times as necessary until the day he is re- 
quired to return it.% 

Proceedings for contempt.°* Punishment of a 
defendant for contempt is a matter within the 


court’s diseretion®® and a motion therefor will not 


be granted until the court is satisfied of the fair 
dealings of the party seeking such relief®* and that 
he has performed all conditions precedent to the 
delivery of possession prescribed by the court’s 
order.°* In moving to commit for a contempt in 
not delivering possession of mortgaged premises in 
obedience to a court order, it must be shown that 
possession was demanded.%® 

[§ 1946] (18) Review and Vacation of Writ.°° 
The question whether the writ of assistance was 
properly awarded cannot be reviewed in a collateral 
action in any other court,t but a motion to vacate 
the writ? is a direct and not a collateral attack 
thereon. Objections to the validity of the trans- 
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action under which plaintiff claims, if not made 
at the trial of the action to recover possession, can- 
not be raised on appeal.* 

[§ 1947] 14. Receivership after Sale.° A receiver 
may be appointed after fimal judgment or decree, 


-and pending the time allowed by statute for re- 


demption from the foreclosure sale, if such a course 
is plainly necessary for the preservation. of the 
estate or to safeguard the rights of the holder of 


the security,° even though there are no express © 


words in the mortgage giving him a lien on the rents 
and profits.’ But a receiver will not be appointed 
where the mortgagor is entitled to possession and 
to the rents and profits during the redemption 
period,® unless waste is proved,® or the mortgaged 
property is shown to be scant security and it appears 
that the mortgagor is insolvent.1°? The mere fact 
of a deficiency after sale of the mortgaged property 
will not, in itself, justify the appointment of a 
receiver.1t Where the foreclosure sale satisfies the 
debt and costs, no further occasion for a receiver 
remains.1? An agreement between the parties, pend- 
ing the foreclosure proceedings, that the mortgagee 
may take possession and apply the rents and profits 
on the debt does not, in the absence of equitable 
grounds for the appointment of a receiver,'® give 
him power to renounce the trust and have a re- 
ceiver appointed to perform the same duty.1+ The 
lien created by a trust deed, giving the grantee a 
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88. Sutor v. Hebert, 117 Kan. 535, 
232 1P 594, 

89. Sullivan v. Mendocino County 
Super. Ct., 185 Cal. 133, 195 P 1061. 

[a] Vacation of writ.—Where a 
foreclosure decree adjudged a lease 
subordinate to the mortgage and or- 
dered a sale of the premises free of 
all liens or claims, and a writ of as- 
sistance was~-issued in conformity 
to the decree, the court has no power 
to vacate or amend the writ so as 
to make the possession of the pur- 
chaser subject to the lease. Sulli- 
van v. Mendocino County Super. Ct., 
Spy Call sonal oog Se LOOL. 

Defenses involving collateral at- 
tack on decree see Assistance, Writ 
of § 13. 

90. In ejectment generally see 
Ejectment §§ 327-339. 

In forcible entry and detainer gen- 
erally see Forcible Entry and De- 
tainer §§ 153, 156. 

In writ cf assistance generally see 
Assistance, Writ of § 24. 

91. Tevis v. Hicks,’ 38 Cal. 234. 

[a] Bule applied.—In executing a 
writ of assistance, the sheriff is 
bound to place the purchaser in the 
foreclosure of a mortgage of an es- 
tate in common in possession of 
every part and parcel of the and 
jointly with the other tenants in 
common. Tevis v. Hicks, 38 Cal. 234. 

92. Tevis v. Hicks, supra. 

93. Smith v. State, (Tex. Civ. A.) 
81 SW _ 936. 

94. See generally Contempt 13 C. 

1 


“95. Cevasco v. Alexander Gazzola 
Realty Co:, Inc., 197 NYS 9/4; 

96. Cevasco v. Alexander Gazzola 
Realty Co., Inc., supra (charges of 
fraud against plaintiff referred to a 
referee to find thereon and report). 


97. Murphy v. Abbott, 13 Ill, A. 
68. 

98. Nevieux v. lLabadie, 1 Ch. 
Chamb: (Ont:). 13. 


Demand for possession generally, 
see supra § 1942. 

99. Generally see Assistance, Writ 
of § 27; Hiectment § 340; Forcible 
Entry and Detainer §§ 157-177. 

1. See Assistance, Writ of § 23. 

2. See Assistance, Writ of § 25. 

8. Williams v. Sherman, 35 Ida. 
169, 205 P 259, 21 ALR 3538. 


Yor later cases, developments and changes in the law see cumulative Annotations, same titls, page and note number, 


[a] Grounds of attack.—In a mort- 
gage foreclosure action, in which the 
purchaser procured a writ. of assist- 
ance, defendants could move to va- 
cate the writ on the ground that it 
was granted by the clerk and with- 
out notice, such a motion being a 
direct, and not a collateral, attack. 
Williams v. Sherman, 85 Ida. 169, 
205 P 259, 21 VAR 353. 

4 Woods v. Soucy, 184 Ill. 568, 56 
NE 1015. 

5. Receivership: 

For preservation and protection of 
property generally see Receivers 
[34 Cyc 46 et seq, 51]. 

Pending foreclosure see supra § 1680 
et seq. 

Prior to'forectosure see supra § 643. 
6 U. S.—lLapham v. Ives, 14 F 

Cas. No. 8,082. 

Ala.—Phillips v. Birmingham In- 
dustrial Co., 171 Ala. 445, 54 S 603. 

Til. —Prussing Ne Lancaster, 234 
Ill. 462, 84 NE 1062; Joliet First Nat. 


Bank v. Illinois, Steel Co:, 174" Ill. 
140, 51 NE 200; Haas v. Chicago 
Bidg. “Soc., 89 Ill. 498; Christie ‘v. 


Burns, 83 Ill. A. 514; Wright v. Case, 
69 Ill. A. 585; Boruff v. Hinkley, 66 
Til. A. 274. 

Ind.—Russell v. Bruce, 159 Ind. 553, 
64 NE 602, 65 NE 585; Merritt v. 
Gibson, 129 Ind? 1555 277 NEY se. 1'5 
LRA 277; Connelly y. Dickson, 76 
Ind. 440. 

Kan.—Nolte v. Morgan, 86 Kan. 
$23, 122 P 886. 

Nebr.—Philadelphia Mortg., etc, 
Co. v. Goos, 47 Nebr. 804, 66 NW 843. 

N. D.—Farm Mortg. Loan Co. v. 
Pettet, 200 NW 497, 36 ALR 598 
(recognizing rule). 

Wis.—Schreiber v. Carey, 48 Wis. 
208, 4 NW 124. 

Eng.—Truman v. Redgrave, 18 Ch. 
D. 547; White v. Smale, 22 Beav. 72, 
52 Reprint 1035. 

[a] Sufficiency of bill.—A _ bill 
seeking the appointment of a receiver 
of the rents of premises, during the 
period of redemption after a mort- 
gage foreclosure sale, is not insuffi- 
cient on which to base an order ap- 
pointing a receiver, because -it fails 
to allege that the property was im- 
proved or yielded rent. Ruprecht y. 
Muhlke, 225 Ill. 188, 80: NE 106. 

7 Walker v. Kersten, 115 Ill. A. 


130. 
8 Sheeks v. Klotz, 84 Ind. 471; 
Howe v. Briden, (Iowa) 206 NW 


814; White v. Griggs, 54 Iowa 650, 
7 NW 125; Farm_Mortg. Loan Co. v. 
Pek’ (N. D.) 200 NW 497, 36 ALR 

9. Farm Mortg. Loan Co. v. Pet- 
tet, supra. 

[a] Failure to pay taxes and in- 
terest past due on the mortgage is 
not waste. Farm Mortg. Loan Co. 


v. Pettet, (N. D.) 200 NW 497, 36 
ALR 598. 

10. Elmira Mechanics’ Soe. v. 
Stanchfield, 160 Fed. 811, 87 CCA 


5853 Hill vy. Taylor, 22 Cal. 191); Hans 
sen v. Cole, 189 Ill. A. 19; Ruprecht 
v.. Henrici, 116° Il) A. 583" [rev on 
ibe grounds 225 Ill. 188, 80 NE 
ili 

[a] Threatened waste.—W here the 
mortgagor had become insolvent and 
defaulted in making payment of in- 
terest and taxes and where the se- 
curity was inadequate and the prop- 
erty exposed to waste and deteriora- 
tion, grounds exist for the appoint- 
ment of a receiver. 
ics’ Soc. v. Stanchfield, 160 Fed. 811, 
87 CCA 585. 

[b] Mining claim.— Where _ the 
property foreclosed was a mining 
claim and where the mortgagor re- 
mained in possession, working the 
claim, and was insolvent, grounds 
exist for the appointment of a re- 
ceiver) Hill. wi taylors 22) "Oa wearer 

[c] Transferee of the equity of 
redemption cannot object to the ap- 
pointment ofa receiver to collect 
rents during the redemption period 
to pay a deficiency decree against 
the mortgagor, although no _ defi- 
ciency decree was rendered against 
the transferee, when he and _ the 
mortgagor are insolvent and where 
he expressly agreed to pay all in- 
cumbrances. Cowell v. Gnatzig, 178 
Til. A. 482, 

ll. Hartford Nat. F. Ins. Co. v. 
a Se Ut Minn. “Tbs 7 oN 

12. Elgin City Banking Cour Ne 
Hancock, 183 Ill. A. 23. 

18. See Receivers [34 Cye 46 et 
seq]. 

14. "Hay (sv. Christiansen, ~105 
Nebr. 586, iT 81 NW 379. 


Elmira Mechan-, 
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specific lien on the rents of the premises, ean only 
be enforced, as against a junior mortgagee lawfully 
in possession of the premises, through a receiver,'® 
and the grantee improperly securing the appoint- 
ment of a receiver cannot avail himself of the 
receivership to enforce the lien against the mort- 
gagee.t® 

A receiver appointed before the foreclosure sale** 
on the basis of a lien granted by a trust deed on 
the rents, under an order directing him to collect 
such rents until the expiration of the period of 
redemption, continues in office after the sale,1® even 
though no order for a continuance of the receiver- 
ship is made, where it appears that the lien is not 
extinguished by the foreclosure sale.19 

Compensation and expenses of receiver.2° Under 
the general rule,?* in a proper ease, the receiver’s 
compensation, disbursements, and expenses may be 
taken out of the income of the property.2? Where 
the mortgaged property after the sale had been 
placed in charge of a receiver for management until 
the expiration of the redemption period at the 
instance of one of several owners of undivided 
interests in the rights of possession and redemption, 
who were unable to agree in its management, the 
receivership expenses cannot be charged to the 
foreclosure purchaser? or made a lien upon his 


title.*4 

[§ 1948] 15. Conveyance to Purchaser?°—a,. Cer- 
tificate of Purchase.2° Where the statute allows a 
certain time for redemption after a foreclosure 
sale,*’ the purchaser is in the meantime entitled 
to receive a certificate of purchase, describing the 
premises, stating any prior encumbrance to which 
they are subject, and showing the amount of the 
price and the time when he will be entitled to a 
deed in default of redemption.28 The certificate is 
prima facie evidence of the facts which it recites 
and of due compliance with the law,?® subject to 
rebuttal by evidence showing the facts to be other- 
wise than as represented.®° 

Does not divest title. While there are some cases 
influenced by the statutes of the particular juris- 
diction to the effect that title passes,*t the general 
rule is that the issuance of the certificate, although 
it operates to extinguish the mortgage lien,*? and, 
in some jurisdictions, itself creates a statutory lien 
in favor of the purchaser,*? is not a deed and does 
not pass a title to the land itself,*+ nor does it divest 
the mortgagor of his title,?> so that if a deed is not 
executed and delivered to the holder of the cer- 
tificate within the time limited by statute,?® or if 
the certificate is later assigned to the mortgagor 
and no deed is ever issued,** or if the holder of 


15. Ruprecht v. Muhlke, 225 Ill. 
188, 80 NE 106. . 
16. Ruprecht v. Muhlke, supra. 
17. See supra §§ 1680-1715. benefit -of all parties 
18. Bolton vy. Starr, 223 Ill. Ac} the real estate. 
39. 
19. Bolton v. Starr, supra. 
20. Costs and fees generally see 


- infra 2041-2065. 

ae oe Receivers [34 Cye 461 et 
seq]. 

2h Ruprecht v. Muhlke, 225 Il. 
188, 80 NE 106; Nolte v. Morgan, 86 
Kan. 823, 122 P 886. (Se! 

[a] Rule applied.—A junior mort- 
gagee was lawfully let into the pos- 
session of premises. A receiver of 
the rents thereof was improperly ap- 
pointed on the application of the 
grantee in a senior deed of trust. 
The receiver collected rents pending 
an appeal resulting in the setting 
aside of the appointment. He also 
incurred expenses that would neces- 
sarily have been made by the mort- 
gagee, had she remained in possession 
of the premises, in order to make 
the same yield rent. The receiver 
was properly allowed to retain from 
the rents collected the amount of his 
disbursements. Ruprecht v. Muhlke, 
225 Ill. 188, 80 NE 106. 

[b] Taxes.—In Kansas, after sale 
and before redemption expires, the 
receiver cannot apply the rents to 
pay taxes. Nolte v. Morgan, 86 Kan. 
823, 122 P 886 (construing Gen. St. 

909] § 6093). 

Eee ha pater Vs sseottw clo Wan. 
724, 241 P 252. 

24. Harpster v. Scott, supra. — 

{a] Rule applied.— “We think 
what was placed in the control of 
the receiver was the interest in the 
property which the statute reserves 
to the original owner after a sale 
subject to redemption. It covered 
the possession and income during the 
period fixed. It did not enable the 
receiver to make a charge upon the 
realty itself. In that situation the 
receiver for any deficiency resulting 
from his administration can,look only 
to the owners of the right of re- 
demption or to their interest in the 
property. The occasion for the re- 
ceivership grew out of the inability 
of those entitled to possession to 
agree among themselves as to its 
management. The purchaser was not 
entitled to possession and was not 
concerned therewith until the re- 
demption period should expire. It 


is true the order appointing the re- 
ceiver directed him to do all things 
necessary in his judgment for the 
interested in 
But in view of the 
circumstances the persons interested 
in the property committed to him 
were the holders of the right of 
possession and redemption.” MHarp- 
ster v. Scott, 119 Kan. .724, 725, 241 
NEN Pays 

25. At sale under power see supra 
§§ 1448-1450 in 41 C. J. 

26. Certificate of sale under exer- 
cise of power see supra § 1442 in 41 

dj 


(On Tae 

Invalid sheriff’s deed operating as 
. certificate of purchase see infra 

1962. 

27. See infra §, 2147. 

28. U. S.—Von Arx v. Boone, 193 
Fed. 612, 113 CCA 480. 

Cal.—Bristol vy. Hershey, 7 Cal, A. 
738, 95 P 1040. 

Colo.—Brown y. Belles, 17 Colo. A. 
529,269 P2775. 

Ill.— Township 17 North Schools v. 
Siz Paule hic Mains: "Cons iis tllaeeAg 
468 [rev on other grounds 296 Ill. 99, 
129 NE 567]. 

Ind.—Griffin vy. Durfee, 29 Ind. A. 
211, 64 NE 237. 

Iowa.—Keller v. Harrison, 151 
Iowa 320, 128 NW 851, 181 NW 583, 
AnnCas1913A 300. 

Kan.—Zimmerman vy. rosin l 
Kan. -22, 206 P 336. 

Minn.—Mosness v. Lacy, 73 Minn. 
283, 76 NW 34. 

Mont.—Citizens’ Nat. Bank vy. 
Western Loan, ete., Co., 64 Mont. 40, 
208 P 893. 

Ss. D—Van Camp v. Weber, 27 S. 
D. 276, 180 NW 591. 

Utah.—Dupee v. Salt Lake Valley 
iy & D1Co;,.. 20) Utah, los bP siab; 
77 AmSR 902. 

29. Von Arx v. Boone, 193 Fed. 
612, 1138 CCA 480; Mosness v. Lacy, 
738 Minn. 283, 76 NW 34. 

[a] Bjectment.—The certificate re- 
citing a sale of S’s interest to M is 
sufficient in ejectment to show that 
S had been divested, and the fact 
that the marshal’s deed later was im- 
properly made from §S to H, instead 
of to M, is immaterial as to the 
interest of S. Von Arx v. Boone, 193 
Fed. 612, 118 CCA 480. 


Rose, 


30. Brown v. Belles, 17 Colo. A. 
529, 69 P 275. 
{a] Setting aside certificate.—A 


certificate reciting that the sale was 


made on the day named in the: no- 
tice, when in fact it was made on 
the day after, will be set aside as a 
cloud on title. Brown v. Belles, 17 
ColomA, 529.269 Pi 275, 

31. See cases infra this note. 

[a] In California (1) the effect of 
the foreclosure sale is of itself to 
vest in the purchaser the title of the 


mortgagor. McNutt v. Nuevo Land 
Co.# 16%; Cal.s 459.) 140. 2P 162 siDuttueve 
Randall, 116 Cal. 226, 48 P 66, 58 


AmSR 158; Sichler v. Look, 93 Cal. 
600, 29 P 220; Goodenow v. Ewer, 16 
Cal. 461, 76 AmD 540. (2) The de- 
cree or judgment of foreclosure and 
a valid sale thereunder create an 
inchoate right (Duff v. Randall, su- 
pra), (3) subject to be defeated by 
redemption (Duff v. Randall, supra), 
(4) but which may be perfected with- 
out any further act than the execu- 
tion of the deed in pursuance of the 
same (Duff v. Randall, supra). 

Effect of confirmation of sale see 
supra § 1863 et seq. 

32. Township 17 North Schools v. 
Stavbauh he Gel, sins uo. lyn eaeAe 
468 [rev on other grounds 296 Ill. 
99, 129 NE 567]. 

[a] Insurance.—A mortgagee who 
purchases at his own foreclosure sale 
and secures a certificate of purchase 
is no longer a mortgagee within the 
meaning of an insurance policy pro- 
tecting his rights merely as mort- 
gagee and providing that his rights 
to the insuranee as mortgagee shall 
not be defeated by any act of the 
mortgagor. Township Lt North 
Schools v. St. Paul F. & M. Ins. Co., 
217 Ill. A. 468 [rev on other grounds 
296 Ill. 99, 129 NE 567]. 

$3. Lightcap v. Bradley, 186 Ill. 
510, 58 NE 221. 

34, Walker v. Chicago, etc., R. Cos 
277 Til. 451, 115 NE 659; Lighteap v. 
Bradley, 186 Ill. 510, 58 NE 221; 
Morse v. Rochester Loan, ete. Co., 
74 Ill. A. 326 [rev on other grounds 
181 Ill. 64, 54 NE 628]; Shobe vy. Luff, 
66 Ill. A. 414; Zimmerman y. Rose, 
111 Kan. 22, 206 P 336; Van Camp v. 
Weber, 27 S. D. 276, 130 NW 591. 

35. Allison v. White, 285 Tl. 311, 
120 NE 809; Keller v. Harrison, 151 
Iowa 320, 128 NW 851, 131 NW 53 
AnnCas1913A 300. : 

Necessity of deed see infra § 1950, 

36. See infra § 1951. 

37. Keller v. Harrison, 151 Iowa 
320, 128 NW 851, 131 NW 53, AnnCas 
1913A 300. 


280 [42 C.J.] 
the certificate neglects to secure a deed for so long 
a time after he is entitled to it as to constitute 
an estoppel,?* the mortgagor or those entitled under 
him are never divested of their title. 

Evidence of right to deed. The certificate, how- 
ever, is evidence of a right to the delivery of the 
deed upon failure to redeem, and the rights ac- 
quired*® and held under such a certificate are there- 
fore property rights and transferable by assign- 
ment.*° 

Assignment. The certificate may be assigned as 
collateral for a debt,#! or to the sheriff who made 
the foreclosure sale.4? But one who procures an 
assignment of a certificate of purchase to himself 
by fraud obtains no title under a deed issued 
thereon.** 

Filing and recording. A duplicate of the cer- 
tificate of purchase is ordinarily required to be 
filed and recorded, for the purpose of giving notice 
to persons subsequently dealing with the property,** 
the certificate being regarded as a ‘‘conveyance’’ 
within the meaning of the recording act;*® but a 
failure to comply with the statutory requirement in 
this respect does not invalidate the sale.*° In some 
states the statute requires filing, but does not re- 
quire recording,*” and it has been held under such 
statute that the recording of a certificate containing 
an incorrect description of the premises will not 
affect the rights of the holder of a corrected cer- 
tificate which in its corrected form had been filed 


but not recorded.** 


MORTGAGES 


[§§ 1948-1950. 


[§ 1949] b. Purchaser’s Right to Deed.*® On com- 
pliance with the terms of sale, and the expiration 
of the time allowed for redemption, if any, the 
foreclosure purchaser,®° or his successor in interest,® 
becomes entitled to receive a deed of the premises. 
He cannot be compelled to accept in lieu of the 
deed with covenants, to which he is entitled, a 
vesting order by the court which vests him with 
title merely, but without benefit of the usual cove- 
nants.°* His right to the deed is defeated by a re- 
demption within the period allowed for redemption 
by one who is entitled to redeem,*? or by his neglect 
to secure the deed for so long a time as to con- 
stitute an estoppel against himself and in favor 
of those in possession under claims of right,54+ but 
it is not affected by the commencement of redemp- 
tion proceedings where they are later discontinued 
by agreement of the parties and the redemption 
money returned to the redemptioner.®® 

[§ 1950] c. Necessity of Deed for Passing Legal 
Title.°* It is generally held that until the pur- 
chaser gets his deed he has no legal title,5? the 
mortgagor retaining title and control, which becomes 
absolute if no deed is made within the period al- 
lowed by statute for its execution,®* although there 
is authority for the view that title passes with the 
sheriff’s adjudication and that the deed is merely 
the evidence of title;>® and in jurisdictions where 
the purchaser secures no title until he receives his 
deed,°° he cannot, during the redemptionary period, 
convey an indefeasible title to another,®! and his 


- ee infra § 1949. 
at mr aiienc S Williston, 815 Te 
178, 183, 146 NE 143; Lightcap v. 
Bradley, 186 Ill. 510, 58 NE 221; 
Bruschke v. Wright, 166 Ill. 183, 46 
NE 813, 57 AmSR 125. 

“The purchaser of land at a mas- 
ter’s sale pursuant to a decree of 
foreclosure is not by his purchase or 
the certificate of sale issued to him 
vested with the title to the land, but 
acquires the right to receive the re- 
demption money if redemption is 
made within the time and in the 
manner prescribed by the statute, or 
in case no I See i. aaa 

ithi hat period, en to r ve 
Laer deed.” Williams v. Willis- 

ra. 
Beane Eaantar vy. Suderwski, 171 Il. 
A. 529 (facts tending to show that, 
although the certificate was issued 
to the agent of real estate dealers 
and by him assigned to such dealers, 
the dealers were the real purchasers 
and owners of the certificate from 
the time it was issued). 


Assignment see infra and 


text 


41-43. 
Bee oite of assignee see supra 
§ 1920 


. Shobe v. Luff, 66 Ill. A. 414. 
miraia of purchaser as against 
pledgee of certificate of purchase see 


1952. 
LS J aeess vy. Edwards, 156 Ind. 53, 


74. 
e eek sin Vv. Carlsonjy 119) Kan: 


240 P 570. 
here McPherson v. Wood, 52 Ill. A. 
170; Johnson v. Day, 2'N. D. 295, 50 
NW 701. See Zayas v. Registrar, 28 
Porto Rico 106 (holding that it is 
only necessary to exhibit the order 
of sale in order to have the sale 
ed). 
reo Ceiiens Nat. Bank v. Western 
Loan, etc., Co., 64 Mont. 40, 208 P 
oe 
nee strict foreclosure see 
1775 note 99 [b]. 
: 46. McPherson v. Wood, 52 Ill. A. 
170; Johnson y. Day, 2 N. D, 295, 50 


NwW 701. yt 
47. See statutory provisions. 


supra 


48. Bristol v. Hershey, 7 Cal. A. 
WOSpuo oe A003 

49. Certificate as evidence of right 
see supra § 1948. 

50. Ill.—Sutherland vy. Long, 273 
Ill. 309, 112 NE 660; Schaeppi v. 
Bartholomae, 217 Ill. 105, 75 NE 447, 
1 LRANS 1079. 

Iowa.—Kock vy. Burgess, 176 Iowa 
493, 156 NW 174, 158 NW 534. 

N. Y.—Reformed Episcopal Church 
Sustentation Fund v. Mullowney, 164 
No OY 15.78, (58) NEY LO9Ss faft 50 PApp: 
Div. 465, 64 NYS 236]; Battershall v. 
Davis, 28 HowPr 3838. 

S. D—Van Camp v. Weber, 27 S. 
D, 276, 130 NW 591. 

Ont.—Laplante v. Scamen, 8 Ont. 
A, 557 


[a] Attorney in his own right.— 
An attorney who owns a second mort- 
gage on property and buys in at his 
own foreclosure sale and who also 
acts as attorney for the receiver, 
who holds the property pending the 
foreclosure suit, is entitled to a deed 
at the end of the redemption period, 
no redemption having been made, and 
is entitled to the deed on his own 
account and not in trust for the 
owner of the equity of redemption. 
Kock v. Burgess, 176 Iowa 493, 156 
NW 174, 158 NW 534. 

51. Van Camp v. Weber, 27 S. D. 
276, 1830 NW 591. 

[a] Last grantee.—A grantee of a 
grantee of a devisee of the purchaser 
is entitled to the deed, the holder of 
the certificate of purchase having 
died, devising all his property, be- 
fore a deed had been issued. Van 
Camp v. Weber, 27 S. D. 276, 130 
NW 591. 

52. Laplante v. Scamen, 8 Ont. A. 
557, 

53. See infra § 2296. 

54. Farr v. Semmler, 24 S. D. 290, 
123 NW 835. 

[a] An execution creditor of a 
purchaser at foreclosure sale, who 
had a certificate of purchase but who 
neglected to secure a deed for fifteen 
years after the lapse of the equity 
of redemption, is bound by the es- 


and cannot claim title as against one 
in possession, claiming in good faith 
under a subsequent foreclosure of a 
Senior mortgage after he has im- 
proved the land and paid taxes for 
over ten years. Farr v. Semmler, 24 
S. D. 290, 123 NW 835. 

55. Sutherland v. Long, 273 Ill. 
309, 112 NE 660. ; 

[a] Condemnation award. — The 
purchaser is entitled to the condem- 
nation money paid into court for the 
land condemned as against the mort- 
gagor and his execution creditor, the 
latter having begun proceedings to 
redeem within the period allowed to 
him by statute but after the period 
allowed to the mortgagor, but later 
discontinuing the redemption  pro- 
ceedings and taking back the redemp- 
tion ‘money paid into court. Suther- 
ne v. Long, 2738 Ill. 309, 112 NE 
a ee Generally see Judicial Sales 

57. U. S.—Semple v.. British Co- 
lumbia Bank, 21 F. Cas. No. 12,659, 
5 Sawy. 88. 

Cal.—Huntington v. Perrin, 65 Cal. 
A. 20, 223 P 94, 

Ill.—tLightcap vy. Bradley, 186 Ill. 
510, 58 NE 221. 
pa ee v. McDonald, 63 Md. 
Hae Y.—Blanco v. Foote, 32 Barb. 

Or.—Bickel v. Wessinger, 58 Or. 
DS ees ae as 

58. Allison v. White, 285 Ill. 311, 
120 NE 809. 
ehecd Jouet v. Mortimer, 29 La. Ann. 

[a] Payment of taxes.—The mort- 
gagor by refusing to pay taxes can- 
not have the sheriff enjoined from 
conveying the property to the mort- 
gagee who had purchased at foreclo- 
Sure sale under a statute which pro- 
hibits a sheriff from executing an act 
of sale unless the taxes are first paid. 
eas Vi. Mortimer, 20s daaseeAiae 

60. See supra text and note 57. 

61. Huntington y. Perrin, 65 Cal, 


toppel operating against his debtor’ A. 20, 223 P 94, 


TT 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1950-1952] 


title when it does accrue will be subject to any 
agreement between him and the mortgagor entered 
into before delivery of the deed.*? But in jurisdic- 
tions where the mortgage passes title to the mort- 
gagee,°> no deed to him as purchaser at his own 
sale is necessary.®4 

[§ 1951] d. Time for Making Deed. The fore- 
closure purchaser cannot demand a deed. until the 
time limited by law for redemption after the sale 
has expired,®> but a deed given him within that 
time will be allowed to stand if no redemption is 
made within the statutory period,®® or if it is 
proved that the mortgagors were not financially 
able to redeem at any time within that period.® 
When once the purchaser’s right to a deed has be- 
come fixed, delay in asserting it and in procuring 
its execution will not prejudice him,°* unless so great 
a time has elapsed as to raise a presumption that 
the property must have been redeemed,*® or unless 
the statute expressly limits the time within which 
application for a deed must be made,’® and even 
then, if the statute merely limits the time within 
which the sheriff may be compelled to execute a 
deed, the sheriff may voluntarily give a deed to 
the purchaser after such time has elapsed, and the 
latter’s title thereunder will be good.74 But where 
the time limited by statute for securing a deed has 
passed and no application for a deed has been made 
and no deed given, the purchaser loses his equitable 
title under his certificate of purchase, and the mort- 
gagor, or those entitled under him, are not divested 


62. Bickel v. Wessinger, 58\ Or. 70. 
$8, 113 P 34. 

{a] Equitable mortgage.—A parol} P ss 
agreement between the mortgagor wee 


MORTGAGES 


See statutory provisions. 
aes Talbot v. Cook, 57 Or. 535, 112 


Allison v. White, 285 Ill. 311, 


[42.'C.3:] © 28 


of their title.72 A statutory provision requiring the 
execution of the deed to follow the sale ‘‘forth- 
with’’ is directory only.’* 

[§ 1952] e. Enforcement and Prevention of Exe- 
cution of Deed. The execution of the deed to the 
purchaser by the proper officer™* may be enforced 
by the court, in a suit for the purpose if necessary,‘? 
or, in the case of an officer subject to the summary 
orders of the court, on motion.7® But questions 
affecting the rights and equities of parties not be- 
fore the court will not be determined in a summary 
way on motion.77 Nor is a motion to restore a 
cause to the docket for the purpose of correcting 
errors therein the proper remedy for a purchaser 
to take in order to have a conveyance of the prem- 
ises to a third party set aside and a deed made to 
him, where the cause has already terminated before 
the motion is made.*® Nor is such a motion the 
proper remedy for one not the purchaser of record 
to pursue where he claims, in opposition to the decree 
of confirmation, that the same should be amended 
to conform to an alleged assignment of the pur- 
chaser’s rights to the petitioner after the decree 
of confirmation was made."® 

Enjoining execution of deed.8° The execution of 
a deed may not be enjoined, in the absence of any 
allegation in the complaint that the judgment or 
decree of foreclosure is void,®+ or that the proceed- 
ings of the sheriff thereunder are so defective as 
to render the sale to the purchaser invalid.*? 

Irregularities in the issue of the deed** are not 


in the determination of business by 
the chancellor and complication of 
the records would necessarily result, 
which could be avoided by a proper 


and the foreclosure purchaser, made 
after the sale but before the deed to 
the purchaser had been executed, ex- 
tending the time for redemption, is 
valid and the deed -when executed, 
although absolute in form, is re- 
garded as an equitable mortgage for 
the extended redemption term. 
Bickel v. Wessinger, 58 Or. 98, 113 P 
34. 


63. See supra § 3. 
64. Monroe v. Stephens, 80 Ky. 
155; Nau v. Brunette, 79 Wis. 664, 48 


NW 649. 

65. Delahay v. McConnel, 5 Ill. 
156; Miller v. Cousins, (Iowa) 90 
NW 814; Carroll v. Rossiter, 10 Minn. 
174. 


66. Fairview Inv. Co. v. Lamber- 
Sson,-25 Ida. 72, 136-P) 606; Suitterlin 
v. Connecticut Mut. L. Ins. Co., 90 
Til. 483; Rucker v. Steelman, 73 Ind. 
396; Korf v. Howerton, 188 Iowa 120, 
174 NW 350. 

[a] An offer to redeem after the 
statutory period cannot be main- 
tained on the ground that the fore- 
closure sale was invalid because the 
deed was prematurely issued. Korf 
v. Howerton, 188 Iowa 120, 174 NW 


350. 

[b] Estoppel.— Where a _ sheriff 
conducting a foreclosure sale in 1875 
under a territorial statute executed 
a deed to the purchaser, instead of 
issuing to him a certificate of sale, 
the owner cannot, thirty-five years 
thereafter, object to the form of the 
conveyance, he not having during 
that time offered or sought to re- 
deem. Fairview Inv. Co. v. Lamber- 
son, 25 Ida. 72, 136 P 606. 

67. Brice v. Minshull, (Wash.) 241 
PA6GT. 

68. Wood v. Young, 38 Iowa 102; 
Bell v. Diesem, 86 Kan. 364, 121 P 
335; McCouley v. Jones, 34 Mont. 375, 


86-5 2422.0 115 “AmSR 5385), Catlin 
Vauuhean moon eMiscme dso, iWieg Ns 
VBE 

69. Reynolds v. Dishon, 3 Ill. A. 


173; Applegate v. Kingman, 17 Nebr. 
338, 22 NW 765. 


120 NE 809; Bradley v. Lightcap, 202 


Ill. 154, 67 NE 45, 201 Ill. 511, 66 
NE 546; Brown vy. Ridenhower, 161 
Ill, 239, 43 NE 976; Seeberger v. 
Weinberg, 151 Ill. 369, 37 NE 1033; 


Peterson v. Emmerson, 135 Ill. 55, 
25 NE 842; School Trustees v. Love, 
34 Ill. A. 418. 

[a] Where there is no redemption 
by one other than the mortgagor and 
the certificate of purchase at fore- 
closure sale becomes void by reason 
of the expiration of the time limited 
within which a deed must be taken 
or otherwise, the mortgagor is the 
absolute owner of the premises by 
his original title. Sutherland  v. 
HONS 2iloue LUN ea 0:9 eal Glo INGE 6G. 
Schroeder y. Bozarth, 224 Ill. 310, 79 
NE 583; Lightcap v. Bradley, 186 Ill. 
510, 58 NE 221. 

73. Bozarth vy. Largent, 128. Ill. 
95, 21 NE.218. 

74. Farmers’ L. & T. Co. v. Bank- 
Crs ete, —Leles@o.:; aii siNteiys 2 Loe 223 
NE 173 (referee); Ex p. State Bank, 
21 N.C: 75 (clerk of court). 

75. Union Mut. L. Ins. Co. v. Win- 
dett, 36 Fed. 838; Hawkeye Ins. Co. 
v. Maxwell, 119 Iowa 672, 94 NW 
207; Harrison v. Union Trust Co., 
80 Hun 463, 30 NYS 448 [aff 144 N. Y. 
326, 39 NE 353]. 

76. Peo. v. Bowman, 181 Ill). 421, 
424, 55 NE 148, 72 AmSR 265, 

“As a matter of practice the appli- 
cation for leave to file a petition for 
mandamus should have been denied. 
Where a certificate of sale is issued 
by an officer of a court, such as the 
master in chancery, that officer, on 
notice, is before the court at all 
times, and may by the chancellor be 
compelled to discharge his duty in a 
summary proceeding to be heard be- 
fore the chancellor, and such sum- 
mary proceeding is a proper remedy 
to be resorted to to compel the ,exe- 
cution of a deed under a certificate 
of sale, where one is entitled to such 
deed, and not a resort to a proceed- 
ing by mandamus. If the latter 
method is to be invoked, confusion 


resort to a summary proceeding be- 
fore the chancellor to compel his 
officer to comply with his duties.” 
Peo. v. Bowman, supra. 

77. Knickerbocker Trust Co. v. 
Oneonta, ete R. Co., 134 App. Div. 
1715, 119 NYS 304. fapp dism 197 
ING Yeo ole 9.0) ONIN alia 

[a] After-acquired property. — 
Whether the purchaser at foreclosure 
sale is entitled to certain property 
acquired by the mortgagor after the 
execution of the mortgage will not 
be determined on motion to compel 
a conveyance of the property to the 
holder of the certificate of purchase, 
especially where the purchaser on a 
resale had full notice, before he made 
the bid, that it was claimed that 
after-acquired property was not cov- 
ered by the mortgage and that third 
persons claimed to own it. Knicker- 
bocker Trust Co. v. Oneonta, etc., R. 
Co., 184 App. Div. 775, 119 NYS 304 
fappy dismyeto7 ENG i 39854902 NE 
slalalaals 


78. Mock v. Coggin, 101 N. C. 366, 
7 SE 899. 
79. Gardner v. Hearne, 122 N. C. 


LOI ZIPS Meo T: 
80. See generally Injunctions 32 


fee Dives See also Executions 
’ Gross Va) Parkers) U3 lise At 


Costigan v. Schalk, 82 Ind. A. 
180, 145 NE 510. 

[a] Complaint was held defective 
which alleged that the order of sale 
was predicated on a decree of fore- 
closure theretofore set aside, where 
it contained no averment as to what 
preceded such order in the way of 
hearing, finding, and judgment. Cos- 
tigan v. Schalk, 82 Ind: A. 180, 145 
NE 510. 

82. Costigan v. Schalk, supra. 

[a] Allegations of mere conclu- 
sions of law in such a complaint 
properly may be disregarded. Costi- 
gan v. Schalk, 82 Ind. A. 180, 145 
NE 510. ; 

83. Form and requisites see infra 
§§ 1953-1956. 
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material where the mortgagee’s right to foreclose 
as against and without notice to unsecured creditors 
of the mortgagor is the only issue involved.** 

[§ 1953] f. Requisites and Validity of Deed’*— 
(1) Form and Contents.8° The sheriff’s deed should 
contain apt words of conveyance and the other ordi- 
nary essentials of-a deed,*’ besides a recital showing 
whose title and estate were sold and are conveyed,** 
a description of the premises sufficient for clear 
identification,®® and any special provisions or terms 
upon which the sale was made and which were in- 
cluded in the terms of sale.°° A deseription fol- 
lowing that in the mortgage and in the foreclosure 
decree is clearly sufficient where the property may 
be identified thereby with the aid of extrinsic evi- 
dence,®' especially as against the mortgagor and 
subsequent mortgagees and purchasers with knowl- 
edge of the property being mortgaged.°? But the 
purchaser cannot rely on a description simply be- 
cause 1t purports to follow that in the mortgage 
where it appears, by comparison with the map to 
which it refers, that no part of such description 
can by any possibility be applied to the land in 
dispute.°®* 

[§ 1954] (2) Execution®* and Acknowledgment.°®°* 
The deed to the foreclosure purchaser should be 
made by the sheriff, master, or other officer making 
the sale,°° or, where the statute so provides, by his 
successor in office,®’ or by the one in office at the 
time the purchaser becomes entitled to the deed,°® 
or by the officer directed in the foreclosure judg- 


84. McMurtry v. Montgomery Ma- 
sonic Temple Co., 86 Ky. 206, 5 SW 
570, 9 KyL 541. 

85. Requisites and validity of 
deeds: 


instruments 


MORTGAGES 


of this 
pends largely upon circumstances and 
the relative situation of the parties] v. 
to the controversy. 
which might be insufficient to con- 


\ a) ae 
aa } 
‘f 


[8§§ 1952-1956 
ment to execute the deed.2® Where the statute doesl 
not recognizé the deputy sheriff as an independent 
officer, distinet from the sheriff,t a sale made by 
the deputy is regarded as a sale made by the sheriff, 
within the meaning of the’statute requiring the 
deed to be executed by the sheriff making the sale 
or by his successor.2. Hven where the statute au- 


ov) 


thorizes the successor of the sheriff making the sale 


to execute the deed, it is held that the power of 
the sheriff making the sale to execute the deed con- 
tinues after his term of office ends.* The deed should 
be executed and acknowledged by the sheriff in his 
official capacity,* but if it appears by the recitals 
in the deed that the sheriff acted in his official ca- 
pacity, the failure of the acknowledgment to show 
that it was made by the sheriff acting as sheriff 
will not invalidate the deed.?® 


[§ 1955] (3) Delivery and Recording.’ A strictly — 


formal delivery of an official deed of this kind is 
not necessary to its validity,’ nor is its recordation,® 
the purpose of which is merely to charge subsequent 
purchasers and others with notice of its existence 
and provisions.® <A statute, requiring an indorse- 
ment by the commissioner on the deed of the day 
it is to become operative and a deposit of the deed 
at the registry within a fixed period after the sale, 
is complied with by registering the deed on the 
day of the sale.?° 

[§ 1956] (4) Validity; Amendment. A sheriff’s 
deed is not invalidated by merely clerical errors or 
immaterial omissions,++ but may be corrected by the 


de-| the right to execute a deed for the 
property sold. Farmers’ L. & T. Co. 


character 


Bankers’, ete.;,, Tel. \Coi, 1198 IN, ave 
A description] 15, 23 NE 173. 
1. Authority of deputy sheriff 


Generally see Deeds §§ 34-188. 
Under exercise of power see supra 

§ 1446 in 41 C. J. 

86. Form and contents of deeds 
generally see Deeds §§ 50-75. 

87. Chesapeake Beach R. Co. as 
Washington, ete. R. Co. 23 Ap 
CDC bs. fart 199 U.S. 347, 26 Sct 
20, 0" Tred. Liss) Catlin vj Rea, 35 
Mise. bode Ge NMS 27, 

[a] Recitals.— Recitals of the 
consideration and other apt words 
of conveyance apply to all the land 
conveyed and are not limited by the 
recital of a foreign decree to the 
lands in the foreign eee 
Chesapeake Beach R. oO. v. Wash- 
ington, ete.’ R. Co., 23 App. (D: C.) 
587. 
[b] Deed after purchaser’s death. 
—A sheriff's deed to a purchaser who 
died before its execution and deliv- 
ery is valid where he was alive at 
the time of the sale and payment of 
the bid and where the deed contains 
recitals of the sale to him and his 
payment of the bid. Catlin v. Rea, 
30) Mise. 535,-71 NYS lil. 

88. Randell v. Von Hllert, 12 Hun 
577, 4 AbbNCas (N. Y.) 88, 54 How 


Pr 363: 

89. Bowen v. Wickersham, 124 
Ind. 404, 24 NE 983, 19 AmSR 106; 
Waldron v. Letson, 15 N. J. Eq. 126. 

90. Luker v. Fitzer, 107 Misc. 308, 
177 NYS 559. 

[a] Tax-sale purchaser’s claim.— 
Where the terms of a mortgage fore- 
closure sale read at the time of the 
sale included a notice of claim of the 
tax-sale purchaser, the purchaser 
who bid with knowledge of such 
claim cannot complain of the pro- 
vision as to the tax-sale purchaser’s 
claim in the referee’s deed. Luker v. 
Fitzer, 107 Misc. 808, 177 NYS 559. 

91. Connally v. Continental State 
Bank, (Tex. Civ. A.) 189 SW 311. 

$2. Connally v. Continental State 
Bank, supra. 

“The sufficiency of a description in 


—o 


stitute record notice of a prior con- 
veyance or mortgage might be suffi- 
cient as between parties to such in- 
struments and those having actual 
knowledge of the identity of the 
property intended to be mortgaged 
or conveyed.’ Connally v. Continen- 
tal State Bank, supra. 

98. Greening v. Natalie Oil Co., 
152 La. 467, 93 S 682. 

94. Execution of deed generally 
see Deeds §§ 76-938. 

95. Acknowledgment 
officer generally see Acknowledg- 
ments §§ 938, 94. ! 

96. Ross v. Steele, 1 Ch. Chamb. 
(Ont.) 94; Moore vy. Shinners, 1 Ch. 
Chamb. (Ont.) 59. 

Under exercise of power see supra 
§ 1444 in 41 C. J. 

97. Wilson v. Russell, 4 Dak. 376, 
31 NW _ 645. 

98. Deputy’s Pet., 17 Del. 107, 39 
A 790. 

[a] Correcting error.—Under a 
statute authorizing the court to re- 
quire the execution of a deed by the 
sheriff in office at the time the pur- 
chaser becomes entitled to it, the 
foreclosure sale having been made by 
a former sheriff, the court may order 
a deed to be made by the present 
sheriff to correct a deed which had 
been made by his predecessor who 
made the sale. Deputy’s Pet., 17 Del. 
107, 89 A 790. 

99. Farmers’ L. & T. Co. v. Bank- 
ersvetc, Tela" Co:, Puc oeeN mere lores 
NE 173. 

[a] Deed by referee.—Where, on 
the foreclosure of a corporate mort- 
gage, the court referred the case to 
a referee to make the sale, and the 
decree provided that the purchaser 
should be entitled to possession of 
the property purchased on the pro- 
duction of the referee’s deed, and 
that the mortgagor and the receiver 
should join in the deed, it was im- 
plied by the language of the judg- 
ment that the referee was to have 


by public 


generally see Sheriffs and Constables 
[385 Cye 1529]. 

2. Wilson v. Russell, 4 Dak. 376, 
31 NW 645 (where the sale was made 
by a deputy sheriff, the deed may be 
executed by the successor of his 
principal). 

3. Bozarth v. Largent, 128 Ill. 95, 
21 NE 218. 

4. See In re Smith, 4 Nev. 254, 97 
AmD 531. 

(5. In re Smith, supra. 

6. Under exercise of power see 
supra § 1447 in 41 C. J. 

7. Kingman v. Applegate, 20 Nebr. 


605, 31 NW 2385; Kappes v. Ruther- 
ford Park Assoc., 60 N. J. Eq. 129, 
46 A 218. 

8. Rackleff v. Norton, 19 Me. 274; 
Sanford v. Cahoon, 63 Mich. 223, 29 
NW 840. 

9. See supra § 1915%. 

10. Miller v. McLaughlin, 141 
Mich. 433, 104 NW 780. 

11. Cal—Fox v. Stubenrauch,; 2 


Cal. A. 88, 83 P 82. 
Ill. Foster v. Clark, 79 Ill. 225. 
Ind.—Carpenter v. Russell, 129 Ind. 
571, 29 NE 36. 
Kan.—Corby v. Moran, 58 Kan. .278, 
497) (82. 
46 


Mich.—Reading v. 
Mich. 107, 8 NW 691. 

Mo.—Warner v. Sharp, 53 Mo. 598. 

Oh.—Walter v. Scott, 29 O. C. A. 
Soa Oh Agise be 

Tex.—Adams v. Zellner, (Civ. A.) 
174 SW 93838; Anderson y. Casey- 
Swasey Co., (Civ. A.) 120 SW 918. | 

[a] Description.—A deed by metes 
and bounds including a tract of 
three hundred and twenty acres is 
not invalidated by a recital referring 
to the tract as containing one hun- 
dred and sixty acres, where the evi- 
dence unmistakably discloses that 
three hundred and twenty acres were 
intended. Anderson v. Casey-Swasey 
Co., (Tex. Civ. A.) 120 SW 918. 

[b] Posting notices.—A _ recital 
showing a partial compliance with 


Waterman, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


5 1956-1959] 


officer himself by making an amended deed or by 
order of the court,!? unless the correction would 
work a variance from the foreclosure judgment or 


proceedings.?® 


[§ 1957] g. Construction and Operation of Deed 
A deed made un- 
der a decree of sale is construed with the fore- 
closure proceedings of which it is a part,!® and not 


—(1) Construction in General. 


strictly against the grantee.'® 


[§ 1958] (2) Deed and Recitals as Evidence.1’ 
Except where the statute may require a different 
rule,'® it is generally held that the deed is prima 
facie evidence of the regularity and validity of the 
foreclosure proceedings!® and of the truth of all 
facts which it recites,22 even in the absence of a 
stipulation to that effect by the parties.?1 


cases, the rule is statutory,?? and 


the law as to posting notices does 
not invalidate the deed where evi- 
dence shows facts from which a full 
compliance may be inferred. Adams 
v. Zellner, (Tex. Civ. A.) 174 SW 


$33. 

{c] Words of inheritance.—Sub- 
stitution of the word ‘successors’ 
for “heirs’ ddes not cut down the 
fee-simple estate, the deed reciting 


that the master commissioner was 


ordered to convey a_fee_ simple. 
Walter v. Scott, 29 O. C. A. 89, 7 Oh. 
A. 335. 

12. Eoster y. .Clark— 79 IM. 225; 


Longworth v. Johnson, 66 Kan. 733, 
71 P 260; Walsh v. Colby, 153 Mich. 
602, 117 NW 207, 126 AmSR 546. 

13. See Goulding Fertilizer Co. v. 
Blanchard, 178 Ala. 298, 59 S 485 (the 
rule preventing a correction which 
would be in variance with the fore- 
closure judgment is on the ground 
that it is from the judgment alone 
that the deed draws its life, and it 
therefore does not apply to a fore- 
closure deed issued under a power of 
sale). 
ae Generally see Deeds §§ 195- 
480. 

Under exercise of pore see supra 
§§ 1448-1459 in 41 C. 

15. Arapian v. Rice, 296 Fed. 891 
[aff 291 Fed. 100]. 

{a] An incorrect description of 
land inf the foreclosure deed as the 
“S. E. 1-4’ of a designated section 
is construed as applying to the “N. 
E. 1-4” of that section where the 
jand subject to the foreclosure pro- 
ceedings is the N. E. 4% of the sec- 
tion. Arapian v. Rice, 296 Fed. 891 
{aff 291 Fed. 100]. 

16. Freelon v. Adrian, L6L Cal. 13; 
118 P 220. 

[a] Statutory rule requires a 
strict construction against the gran- 
tee in all grants of public property 
to private persons, having no appli- 
eation to foreclosure deeds of private 
property, even though made by pub- 
lic officers. Freelon v. Adrian, 161 
Calis 118 2220. 

[b] Conveyance by reference to 
lot numbers.—A description in a 
sheriff’s deed, on foreclosure sale, by 
reference to lots and blocks by letter 
and number conveys to the grantee 
title to the streets abutting thereon, 
to the extent of the mortgagor’s title 
therein. Freelon v. Adrian, 161 Cal. 
13,,118 P 220. 

Strict construction against grantor 
see Deeds § 219. 

17. Generally see Deeds § 220. 
See also supra §§ 1449, 1450 in 41 
Car: 

18. See statutory provisions. 

{a] In Iowa (1) while a sheriff’s 
deed, under ordinary circumstances, 
makes a prima facie showing for the 
holder thereof in an action by him 
to dispossess the mortgagor (Arnold 
v. Murphy, 199 Iowa 934, 203 NW 
887; Denegre v. Haun, 14 Iowa 240, 
81 ‘AmD 480), (2) the statutes are 
construed as not permitting the deed 
to be accepted as prima facie evi- 
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an expressed term of the mortgage agreement.?* 
The rule applies, even though the deed itself is in- 
effective as a deed,* but it is subject to any limi- 


tations which may be imposed by stipulation of the 


parties.”® 


In jurisdictions requiring an order of 
sale as a condition precedent to a sale by the offi- 
cer,?°> a deed, objected to as evidence on the ground 
that there was no order of sale, cannot be offered 


as evidence that such an order was made;*? and 


In some 
in others, it is | vests a complete 
dence of the regularity of the pro- 
ceedings or of the truth of its re- 
citals (Seevers v. Drennon, 29, lowa 
225, 228). (3) “We ground our 
opinion upon the well-settled rule, 
that, aside from the statute, a sher- 
iff’'s deed for real estate, sold under 
execution upon a judgment at law, 
is not prima facie evidence of the 
regularity of the prior proceedings, 
nor even of the existence of the 
judgment or the execution. Upon 
principle, the foreclosure of a mort- 
gage by notice and sale, it being 
purely a highly summary proceeding, 
cannot stand upon any higher or 
better foundation than sales and con- 
veyances under execution. And when 
we remember that the same legisla- 
ture which enacted the statute for 
the summary proceeding of foreclo- 
sure by notice and sale, also enacted 
the statute regulating sales under 
execution by sheriffs, and under or- 
ders of sale by guardians, executors, 
etc., and that as to these latter it 
expressly enacted that the deeds of 
such should be prima facie evidence, 
etc., and failed to enact the same 
law in relation to deeds under notice 
and sale proceedings for foreclosure, 
the argument becomes quite conclu- 
Sive. But, further than this, the 
legislature did enact, in relation to 
foreclosure by notice and sale, that 
evidence of the service and publica- 
tion of the notice, and of the sale 
made in accordance therewith, to- 
gether with any postponement or 
other material matter, may be per- 
petuated by proper affidavits thereof. 
Such affidavits shall be attached to 
the bill of sale of personal property, 
or recorded with the deed of real 
property, and shall then be receivable 
in evidence to prove the facts they 
state. §§ 2079, 2080, Code of 1851. 
If the deed was to be evidence of the 


facts, why provide for other evi- 
dence? Our conclusion seems inevi- 
table, alike upon principle, analogy, 


and the construction of the statute.” 
Seevers v. Drennon, supra. 

[b] Deed to land in another state. 
—Under Code § 4287, providing for 
the foreclosure of a mortgage or deed 
of trust by suit in equity only, a 
copy of the record of a deed exe- 
cuted by a _ sheriff, purporting to 
convey land in Missouri, pursuant to 
her laws and a power of sale con- 
tained in.a trust deed made by a 
former owner, was insufficient when 
offered in evidence in Iowa to show a 
legal transfer of title in the absence 
of evidence as to the law and prac- 
tice of Missouri, it being presumed 
that the Missouri law was the same 
as that of the forum, and that the 
deed was therefore void. Varner v. 
Interstate Exch., 188 Iowa 201, 115 
Nw i111. 

19. Tew v. Henderson, 116 Ala. 
545, 23 S 128; Huggins v. Dabbs, 57 
Ark. 628, 22 SW 568. See also supra 
§ 1449. 

20. Ala—tIvy v. Hood, 202 Ala. 
L211 Oe Smo owe 


also it is held in some jurisdictions that the mas- 
ter’s deed, while prima facie evidence of the regu- 
larity of the sale, is not competent evidence of the 
decfee under which it was made.?° 

[§ 1959] (3) Transfer and Vesting of Title. 
deed to a foreclosure purchaser, or his nominee 
made by the proper officer and regular on its face, 


A 


and valid legal title in the grantee?® 


Kan.—Kruse v. Conklin, 100 Kan. 
6 SP Oras 

Mo.—Bryan v. McCaskill, 175 SW 
961; Butler Bldg., etc., Co. v. Duns- 
worth, 146 Mo. 361, 48 SW 449; Lewis 
v. Curry, 74 Mo. 49. 

N. J.—Ayers v. Casey, 72 N. J. L.- 
223, 61 A 452; New York, etc., R. Co. 
v. State, 5) ON idin Ie 244, 23 A 168 
[atin o Ol INa Jeno OS. Tie AW SLA 

Wis.—Ehle v. Brown, 31 Wis. 405. 

[a] Estoppel—The owner of the 
mortgage is estopped, as against an 
innocent purchaser for value, with- 
out notice, from asserting that the 
interest had been paid and that there 
was no default, by the recitals in the 


sheriff's deed that there had been a 
default. Butler Bldg., etce., Co. v. 
Dunsworth, 146 Mo. 361, 48 SW 449. 


{[b] Recording of decree.—A statu- 
tory requirement that the decree of 
foreclosure shall be recorded is met 
by the recording of a deed contain- 
ing a recital setting forth the de- 
cree. Bryan v. McCaskill, (Mo.) 175 


SW 961 

2i. Empire Ranch, .-ete., Co, 
Howell, 22 Colo. A. 389, 135 P 592, 

22. Butler Bldg., etc., "Co. v. Duns- 
worth, 146 Mo. 361, 48 SW 449, 

23. Mersfelder v. Spring, 139 Cal. 
593, 73 P 452 (where the parties 
stipulate that the deed shall be con- 
clusive evidence of the truth of its 
recitals). 

24. Catlin v. Rea, 35 Misc. 535, 71 
NYS 1117. 

25. Meisner v. Taylor, 56 Tex. Civ. 
A. 187, 120 SW 1014. 

[a] Acts of the trustee.—Where 
the parties stipulate that the trus- 
tee’s deed shall be prima facie evi- 
dence of the truth of its recitals in 
so far as they relate to the acts of 
the trustee, it is not prima facie 
evidence of the truth of its recitals 
as to acts of third parties, so that 
a recital that notices were posted is 
prima facie evidence of the posting 
of one notice stated to have been 
posted by the trustee, but not of the 
posting of the other two notices 
given by the trustee to the sheriff 
to post. Meisner v. Taylor, 56 Tex. 
Civ. A. 187, 120 SW 1014, 

26. See supra § 1799. 

27. Heyman vy. Babcock, 30 Cal. 
367 (where the referee made findings 
of fact “as the only facts in this 
action” and there is no finding in 
respect to the order of sale). 

23. Reed v. Ohio, etc., R.-Co., 126 
Tl. 48, 17 NE 807; Scott’ v. Moore, 4 
Ill. 306. 

29. U. S.—Chesapeake Beach R. 
Co. v. Washington, etc., R. Co., 199 
Us SS. 247, 26° St 25,50" Lbs ede 175) 

Ark.—Hill v. Denton, 74 Ark. 463, 
86 SW 402; Huggins v. Dabbs, 57 
Ark. 628, 22 SW 563. 

Ill.— Jackson v. Warren, 32 Ill. 331. 

La.—Luria vy. Cote Blanche Co., 114 
La. 385, 38 S 279. 


Nebr.—Shackley v. Homer, 87 
Nebr. 146, 127 NW 145. 
Pa.—Reed v. McNary, .30 Pittsb 
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or his nominee,*° unless procured through the fraud 
of the grantee.‘t The grantee is not entitled, how- 
ever, to a covenant by the mortgagee warranting 
the title.®* The deed, according to some decisions, 
relates back to the time of the sale;** in others, to 
the date of the mortgage,** but not so as to entitle 
the purchaser to possession and rents before its 
delivery, where the judgment specifically postponed 
his right thereto to that time.*® 

[§ 1960] (4) Property and Estates Conveyed. 
The premises transferred are the premises described 
in the decree and actually sold and embraced in the 
deed,?® and the estate conveyed is the estate ac- 
tually included in the sale and deed, even though 
the appropriate words of limitation are omitted.*? 
Where the deed is made to joint grantees, they are, 
as to third persons, equal owners, each taking a 
moiety of the legal title, however unequal the 
amounts which they have contributed to the pur- 
chase,*® but holding, in equity, according to their 
respective interests. 39 

[§ 1961] (5) Adverse Claims and Priority. The 
‘deed cuts off all rights of redemption,*® operating, 
under the terms of. a statute, as a bar against each 
party to the foreclosure action who was duly sunt. 
moned,‘! and against every one claiming under such 
party by title accruing after the filing of notice of 
pendency of the action.4? But it cannot affect a 
paramount and hostile title or hen.** The deed, 
when recorded, gives constructive notice to all sub- 
sequent purchasers from any of the parties to the 
decree,** but its recording will not create a title 
where there was none to be conveyed or recorded.*® 


Tex.—Ostrom vy. Arnold, 24 Tex. 42. 


MORTGAGES 


Gruner v. Ruffner, 


an 


‘ 


The deed takes precedence from the date of its rec- 
ord over all outstanding conveyances and encum- 
brances executed by the judgment debtor which 
were not recorded and of which the purchaser had 


“no actual notice,t® but not over recorded convey- 


ances and encumbrances held by persons not parties 
to the foreclosure action.** 

[§ 1962] (6) Effect of Invalid Deed. If the deed 
cannot operate as a deed, because of some defect 
or lack of statutory authorization, it may still 
operate as a certificate of sale, if it contains the 
essentials of a valid certificate of sale.*® It is a 
nullity and ean have no effect whatever, if made 
after payment of the judgment or after a valid re- 
demption of the premises.*® But a purchaser who 
enters into possession under an invalid deed, having 
paid the purchase price, is entitled to the rights 
of a mortgagee in possession.°° If the deed is to 
be avoided it must be by a direct, and not by a 
collateral, attack.®+ 

[§ 1963] O. Deficiency and Personal Liability*— 
1. Personal Liability for Debt—a. Effect of Mort- 
gage and Collateral Obligation. Where the mort- 
gage contains a covenant or promise to pay the debt 
intended to be secured, or where the debt is 
evidenced by a separate written obligation, there is 
a personal liability resting upon the mortgagor, or 
his grantee who has assumed the mortgage, to the 
whole extent of the debt, and not merely to the 
value of the premises, so that he may be compelled 
to make good any deficiency arising on a sale under 
foreclosure.®? Conversely if the mortgage or note 
contains a stipulation that the mortgagee shall look 


134 App. 51. Arnold v. Murphy, 199 Iowa 


Civ. A. 192, 58 SW 630. 
Wis.—Pelton v. Farmin, 18 Wis. 
222. 
30. Currier v. Teske, 84 Nebr. 60, 
120 NW 1015, 133 AmSR 602. 


31. Swanson v. Carlson, 119 Kan. 
568, 240 P 570. 


32. Garvin vy. Free, 2 Ky. Op. 608. 

33. See supra § 1891, 

34. See supra § 1891. 

35. Mitchell v. Bartlett, 51 N. Y. 
447. : 

36. Laverty v. Moore, 33 N. Y. 
658. 

87. Scott v. Walker, 15 OhNPNS 
208. 

[a] Fee simple.—A commission- 


er’s deed conveying all of the mort- 
gagor’s title and interest operates as 
a transfer of the fee simple, even 
though words of inheritance are not 
used, where the mortgagor’s estate 
is shown to have been a fee simple. 
Scott v. Walker, 15 OhNPNS 208. 
33. Shinn v. Shinn, 91 Ill. 477. 
Putnam y. Dobbins, 38 Ill. 


Partners.—In equity the mem- 
bers of a partnership, foreclosing a 
mortgage and purchasing at the 
foreclosure sale and taking a deed 
to the partners jointly, hold accord- 
ing to their respective interests in 
the partnership. Putnam v. Dobbins, 
38 Ill. 394. 

40. Turpie v. Lowe, 158 Ind. 314, 
62 NE 484, 92 AmSR 310. See Union 
Bldg., ete, Assoc. v. Childrey, 97 
N. J. Ea. 20, 127 A 253 (redemption 
rights are cut off by the sale itself 
without the deed, the delivery of 
the sheriff's deed being merely a 
ministerial act to consummate the 
sale). 

41. Brody, etc., Co. v. Hochstadter, 
160s Apps Div, vel0;" 1445 NMS) 630 
Hope v. Seaman, 119 NYS 713 [mod 
on other grounds 137 App. Div. 86, 
122 NYS 127 (aff 204 N. Y. 5683 mem, 
97 NE 1106 mem)]. 


fa] 


Div. 8387, 119 NYS 942. 

{a] Infants whose title came by 
operation of law on the death of their 
ancestor are not within the terms of 
the statute protecting the foreclo- 
sure purchaser against the claims of 
parties whose title accrued after the 
filing of lis pendens, Gruner v. 
ia 134 App. Div. 837, 119 NYS 

43. Emigrant Industrial Sav. Bank 
v. Goldman, 75 iN: GY. 27. 

44. Ivy v. Hood, 202 Ala. 121, 79 
S 587; De Peyster v. Hildreth, 2 Barb. 
Ch. CN, Y:)) 109". 
eee Hackney v. Rome, 33 Ga, 231, 

4, 

“Without the Registry Act, the ti- 
tle emanating from this mortgage is 
absolutely worthless, because the 
mortgagor, Rogers, having no inter- 
est in the land, the mortgage, fore- 
elosure, sale and sheriff’s deed could 
convey none. Does the Registry Act 


aid that title? We are clear that it 
does not.” Hackney v. Rome, supra. 
46. Getchell v. Roberts, 75 Nebr. 


688, 106 NW 781. 


47. Shurtleff v. Kehrer, 168 Cal. 
24, 124 P 724. 

48. Crombie v. Little, 47 Minn. 
581, 50 NW 823. 

49. Phillips v. Hagart, 113 Cal. 
552, 45 P 848, 54 AmSR 369; Corby 
v. Moran, 58 Kan. 278, 49 P 82. 

50. Catlin v. Rea, 85 Misc. 535, 
bao vl INYIS) dad7. 


“Assuming that this referee’s deed 
can have no force or effect as a deed, 
yet the recitals therein as to the sale, 
the purchase by Eliza C. Heacock 
and the payment of the purchase 
price must be accepted as proof of 
those facts. Eliza C. Heacock, 
therefore, acquired all the rights of 
the mortgagee and became in effect 
an assignee of the mortgage.” Cat- 
lin v. Rea, supra. 

Purchaser under void sale as mort- 
gagee in possession see supra § 1917. 


* By JOHN A. COVENEY (8§§ 1963-2040). 


52. <Ala.—Stollenwerck v. 
uae Ala. 587, 65 S 1024, AnnCas1917C 


Cal.—Fratessa v. Roffy, 40 Cal, A. 
179,°180 P 830. 

Fla.—Ocala Commercial Bank v. 
Gainesville First Nat. Bank, 80 Fla. 
685, 87 S 315, 316 [cit Cye]. 

Kan. —Clay v. Hildebrand, 34 Kan. 
694, 9 P 466. 

Mich.—Williams Bros. Co. v. Han- 
mer, 132 Mich. 635, 94 NW 176. 

Nebr.—Grand Island Sav., etc., As- 
BOG v. Moore, 40 Nebr. 686, 59 NW 

N. J.—Fischer v. Spierling, 93 N. J. 
DOUG. LO eA eee Or 

N.Y Little Vv. Kirby, 070) Apps 
Div. 890, 154 NYS 443 [aff 222 N. Y. 
594 mem, 118 NE 1065 mem]; Gold- 
man v. Rhoades, 122 Misc. 567, 203 
NYS 548; Katz v. Katz, 80 Misc. 170, 
140 NYS 971 [aff 144 NYS 1122 
mem]; German Sav. Bank v. Brodsky, 
39 Misc. 100, 78 NYS 910 [aff 82 App. 
Div. 685 mem, 81 NYS 1126 mem]; 


934, 203 NW 887. 
Marks, 


Mutual L. Ins. Co. v. Rothschild, 160 ~ 


NYS 164 

Oh.—Teeters v. Lamborn, 43 Oh. 
St. 144, 1 NE 513. 

Or —Stewart v. Templeton, 55 Or. 
SO4) Sil. LO4 PAO 7S lO Gue 640 [eit 


Cye]. 

Pa.—Lowry v. Hensal, 281 Pa. 572, 
127 A 219; Mollenauer v. Smith, 51 
Pa. Super. 517. 


Tex.—Bailey v. Block, 104 Tex. 101, 
134 SW 328, 325 [cit Cyc]. 

Wash. —Sappington v. Owens, 92 
Wash. 632, 159 P 785. 

[a] Variance between mortgage 
and note.—A provision in a mort- 
gage that in certain contingencies 
the mortgagee may declare the whole 
amount due authorizes the enforce- 
ment of personal liability on the col- 
lateral note on the happening of such 
contingencies, although the note does 
not contain a like provision. Grand 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


> a 


[§§ 1959-1963 


§§ 1963-1964] 


only to the mortgaged premises for the payment of 
his debt, or that no general execution shall issue 
on foreclosure, there is no personal liability for 
If the mortgage contains no cove- 
nant or promise to pay, and there is no separate 
written obligation, the relief awarded in the fore- 
closure suit must be confined to a sale of the mort- 
gaged premises, and there can be no judgment 
against the mortgagor personally either for the 
whole debt or for the deficiency.®* 


any deficiency.®% 


Island Sav., ete. Assoc. 
40 Nebr. 686, 59 NW 115. 
[b] Accommodation maker.—One 
joining in a mortgage and notes can- 
not set up an understanding between 
himself and the other mortgagors, to 
the effect that he was to be liable 
only as an accommodation maker, for 
the purpose of escaping personal lia- 
bility on the notes, when there is 
nothing in the mortgage to indicate 
that it was made on any such terms 
and nothing to show that the mort- 
gagee had any knowledge of such un- 
derstanding. Williams Bros. Co. v. 
Hanmer, 132 Mich. 6385, 94 NW 176. 
{c] Erasure of clause in a mort- 
gage note authorizing a deficiency 
judgment does not necessarily pre- 
vent such a judgment; but the court 
is warranted in finding therefrom 
that there was an agreement that no 
deficiency judgment should be taken 
and that the mortgagee should look 
alone to the security, the mortgagor 
and a disinterested witness testify- 
ing to that effect. Sappington v. 
Owens, 92 Wash. 632, 159 P 785. 

{d] Release of personal Liability. 
—wWhere a mortgagor agreed, in con- 
sideration of a written release of his 
personal liability on the mortgage 
note, to pay off a prior mortgage on 
the same premises, and the release 
was made, but the prior mortgage 
was not paid but was foreclosed, the 
mortgagor was held liable for the 
unsatisfied balance of the second 
mortgage debt. Teeters vy. Lamborn, 
43 Oh. St. 144, 1 NE 513. 

{e] Where a purchaser of prop- 
erty subject to prior mortgages takes 
from the seller a junior mortgage on 
other property covered by such prior 
mortgages as security that the seller 
would relieve the property conveyed 
from such prior mortgages or pay 
back the purchase price, in an ac- 
tion to foreclose such prior mort- 
gages where such purchaser answers 
setting up his mortgage, a personal 
judgment in his favor is proper, al- 
though the purchaser took no note 
or other evidence of indebtedness. 
Clay v. Hildebrand, 34 Kan. 694, 9 
P 466 

53. 
301, 

Iowa.—Elmore v. Higgins, 20 Iowa 
250; Kennion v. Kelsey, 10 Iowa 443. 

La.—Rogers v. Binyon, 124. La. 95, 


v. Moore, 


* Cal.Moore v. Reynolds, 1 Cal. 


4299S 99. 
Nebr.—Seieroe v. Kearney First 
Nat. Bank, 50 Nebr. 612, 70 NW 220. 
N. Y.—Carvalho v. Sudderly, 169 
App. De 652, 155 NYS 413. 
C.— Chilton v. Groome, 168 N. 
e. 39, 84 SE 1038. 
Pa.—-Abbott’s Est., 24 Pa. Co. 401. 
Howard, 6 Ont. 


Ont.—McKay v. 
35 


{a] Stipulation interlined by mort- 
gagor accepted without objection.— 
Where a._seller of lands has drafted 
and sent to the purchaser a note se- 
cured by a mortgage thereon, who 
by interlineation in_ both excludes 
personal liability and returns them 
to the seller, who keeps them without 
objection, forecloses the mortgage, 
applies the proceeds of sale to the 
note, and then sues for the balance 
due, he will not be permitted to re- 
tain the benefits of the transaction 
and repudiate the contract in part; 
for having accepted the papers with 
the material change therein, he will 
be estopped, in the absence of fraud, 
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But this does 


by his own acts of acquiescence. } the 
Chilton v. Groome, 168 N. C. 639, 84) 


SE 1038. 

[b] Where a contract for a mort- 
gage by its words contemplates that 
one party shall give the mortgage, 
but a provision is written in that he 
need not execute the bond therefor 
personally (1) the contract will not 
be construed as rendering him _ per- 
sonally liable. Carvalho v. Sudderly, 
169 App. Div. 652, 155 NYS 413. (2) 
And a provision in the mortgage ren- 
dering the mortgagor personally lia- 
ble for the indebtedness thereby se- 
cured will be eliminated upon proof 
that the mortgagor was misled into 


executing the mortgage with such 
provision, Carvalho v. Sudderly, su- 
pra. 

54 U. S.—Demond v. Crary, 9 


Fed. 750. 
Ala,—Hunt v. Lewin, 4 Stew. & P. 


138 
Cal. A pal v. Covert, 152 Cal. 350, 


93 

ii, —Hoag v. Starr, 69 Ill. 362. 
sear .—Fletcher v. Holmes, 25 Ind. 

Iowa.—Weil v. Churchman, 52 Iowa 
253, 3 NW 38. 

Minn.—Berkner_ v. 153 
Minn. 277, 190 NW 259. 

N. Y.—Mack v. Austin, 95 N. Y. 
513; Spencer v. Spencer, 95 N. Y. 353; 
Vrooman ‘v. Dunlap,.30 Barb. 202; 
Katz v. Katz, 80 Mise. 170, 140 NYS 
971 [aff 144 NYS 1122 mem]; Patrick 
v. Underwood, 17 Misc. 646, 40 NYS 
193. 

Oh.—McHenry v. Batavia Bldg., 
Cte Conn 1iAOn Oira Gt. e206 oe@ be 
Cir. Dec. 531; Hardinger vy. Ziegler, 
8 Oh. Dec. (Reprint) 214, 6 CincLBul 
326. 

Eng.—Isaacson vy. Harwood, L. R. 
3 (Chie 25. 

{a] Where the only promise to 
pay is in the ordinary defeasance 
clause in a mortgage, which is nei- 
ther acknowledged nor _ recorded, 
plaintiff is not entitled to a personal 
judgment for the amount. Hardinger 
v. Ziegler, 8 Oh. Dec. (Reprint) 214, 
6 CincLBul 326. 

[b] Instrument held to be a bond, 
instead of a short form mortgage, 
so as to entitle the mortgagee to a 
deficiency judgment on foreclosure. 
Katz v. Katz, 80 Misc. 170, 140 NYS 
971, 972 [aff’ 144 NYS 1122 mem] 
(“These provisions are very different 
from those contained in the statu- 
tory short-form mortgage, which re- 
fers to the indebtedness in a recital 
clause beginning with ‘Whereas,’ and 
then sets forth clauses that show 
that the statutory form purports 
only to be a mortgage and not also 
a bond. The instrument here in suit 
expressly states an existing obliga- 
tion, and provides that it shall ‘ap- 
ply to, bind, or inure to the benefit 
of the heirs, successors, legal repre- 
sentatives, and assigns of said re- 
spective parties hereto,’ making it in 
effect a bond, and thereby entitling 
plaintiff to a deficiency judgment’’). 

[c] Deficiency in respect of prior 
mortgage paid by junior mortgagee. 
—(1) In an action by the junior 
mortgagee to enforce his own mort- 
gage and his claim for the amount 
paid by him to satisfy the prior 
mortgage, a personal judgment can- 
not be entered against his mort- 
gagor for any deficiency which would 
include the amount paid to satisfy 


Ekman, 
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not mean that the mortgagee may not recover the 
unsatisfied balance of the original debt which the 
mortgage was given to secure,°> but only that he 
must do so in a separate action subsequent to, or 
independent of, the foreclosure suit.>% 

{§ 1964] b. Effect of Foreclosure and Sale. 
personal liability of a mortgagor is released and 
extinguished by a foreclosure of the mortgage only 
tothe extent of the value of the premises, in the 
case of a strict foreclosure,*? or, in the case of 


The 


prior mortgage, if his mort- 
gagor never, either expressly or im- 
pliedly, promised to pay such prior 
mortgage. Windt v. Covert, 152 Cal. 
850, 98 P 67. (2) It is proper, how- 
ever, that the judgment of foreclo- 
Sure should provide that the proceeds 
of sale should be applied to the dis- 
charge of the claim arising from the 
payment of the prior mortgage be- 
fore applying them to the payment of 
the mortgage indebtedness person- 
ally owing by plaintiff's mortgagor. 
Windt v. Covert, supra. 

[ad] Borrowing member of loan 
association. — While no deficiency 
judgment can be rendered in fore- 
closure proceedings against a mort- 
gagor who did not personally agree 
to pay the debt, a borrowing stock- 
holder of a loan association, to whom 
the estimated value of his stock has 
been loaned on his promise to repay 
the same in installments, to secure 
which a mortgage is given, is per- 
sonally liable for the debt secured; 


an hence a personal judgment 
against him is proper. McHenry v. 
Batavia’ Blidge. etc, Cor, 17) OheeiCir, 


Ct. -206;" 9VOhs "Cir yDeexis3d: 

[e] In Montana, under Code Civ. 
Proc. § 358, authorizing the court, in 
an action for foreclosure of a mort- 
gage, to enter a deficiency judgment 
for the balance due against defend- 
ants liable for the debt, a deficiency 
judgment may be entered against a 
grantor in a deed of trust given to 
secure a debt, independent of any 
provision in the deed. Butte. First 
Nat. Bank v. Pardee, 16 Mont. 390, 
VIP a earls 

{f] In Oregon (1) a statute pro- 
viding that “no mortgage shall be 
construed as implying a covenant for 
the payment of the sum thereby in- 
tended to be secured; and when there 
shall be no express covenant for 
such payment contained in the mort- 
gage, and no bond or other separate 
instrument to secure such payment 
shall have been given, the remedies 
of the mortgagee shall be confined to 
the lands mentioned in the mort- 
gage” is inapplicable where the mort- 
gage is given to secure payment of 
promissory notes. Stewart v. Tem- 
pleton, 55 Or. 364, 104-P 978, 106 P 
640. (2) Where a deed of plaintiff of 
an interest in certain mining claims 
was in fact a mortgage to secure 
plaintiff's advances, and a note exe- 
cuted by plaintiff to grantor payable 
only out of the proceeds of the sale 
of the claims was given merely to 
represent grantor’s interest therein 
without any instrument by which 
the grantor agreed to pay the ad- 
vances secured by the deed, the only 
relief plaintiff could obtain was a 
foreclosure sale of grantor’s interest 
in satisfaction of the note. Kramer 
v. Wilson, 49 Or. 333, 90 P 183. 

55. Demond v. Crary, 9 Fed. 750. 

56. See infra § 1991 et seq. 

Bye SECT Some SS i, bay COW KO ic 

[a] In Connecticut (1) the statu- 
tory provision allowing an appraisal 
of the mortgaged property in a suit 
for its foreclosure, as the basis for 
a deficiency judgment, is not obliga- 
tory upon the parties, nor is the 
method prescribed by the statute the 
only one whereby a deficiency in the 
security may be determined; and 
therefore the omission to move for 
an appraisal will not prevent the 
mortgagee from subsequently col- 
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a foreclosure and sale, to the extent of the proceeds 
applicable to the mortgage debt;°* if originally 
liable for the mortgage debt, he remains liable for 
any unsatisfied balance,®® including unpaid costs and | 
expenses.°° And this rule is not affected by the fact 
that the mortgagee bid in the premises at the fore- 
closure sale,°t although for much less than their 
value, if no fraud or inequitable conduct is shown.*? 
And the fact that land increased in value after 
sale, enabling the mortgagee to make a profit, does 
not affect the lability of the mortgagor.®? 

[§ 1965] c. Persons Liable—(1) Mortgagor. 
the mortgagor was personally liable for the debt 
secured by the mortgage, he is the person who must 
ordinarily, in the first instance, make good any 
deficiency on the sale,°* and if the mortgagor was 


lecting of the mortgagor so much of 
the mortgage indebtedness as exceeds 
the value of the mortgaged property, 
provided the person or persons so 
liable were made parties to the fore- 
closure suit. Acampora v. Warner, 
91 Conn. 586, 101 A 332. (2) Prior to 
1833, the foreclosure of a mortgage 
operated as a bar to any subsequent 
action on the mortgage debt. Acam- 
pora v. Warner, supra. 

5G DN —Mulcahey v. Strauss, 151 
M1570, 37 INH, 702: 

Nebr.—lincoln v. Lincoln St. R. 
Co., 67 Nebr. 469, 93 NW 766. 


N. J.—Fischer v. Spierling, 93 N. J. 


L. sae 107 A 420. 
N. Y¥.—Goodwin v. Simonson, 74 N. 
WAPI EE 


Pa.—Wolfe’s App., 110 Pa. 126, 20 
A 410. 


S. D.—Advance Thresher Co. v. 


Rockafellow, 16 S. D. 462, 93 NW 
652. 
[a] Liability on bond is extin- 


guished, where the proceeds of the 
foreclosure sale applied thereto fully 
paid and satisfied the debt. Steph- 
any v. More, 82 N. J. L. 186, 82 A 
731. 


59. U. S.—Ramsden v. Keene Five 
Cents Sav. Bank, 198 Fed. 807, 117 
CCA 449, 

La.—Salzman v. His Creditors, 2 


Rob. 241. 

Mo.—Young v. Clifford, 61 Mo. A. 
450. 

N. J.—Stephany v. More, 82 N. J. 
alize EB Res $2. A. 731. 

N. Y.—Randrup v. McBeth, 116 
App. Div. 195, 101 NYS 604 [aff- 191 
WE A asaya mem, 84 NE 1119 mem]. 

Pa.—Commonwealth vy. Cummings, 
26 Pa. Co. 140. 
re C.—Edwards v. Sanders, 6 S. C. 

6. 

Wis.—Mahoney v. Kurth, 163 Wis. 
56, hom NW DdaosniCord va Hirsch, 27 
Wis. 403. 

{a] Rank of claim for unsatisfied 


balance.—(1) In South Carolina the’ 


balance remaining unsatisfied after 
foreclosure sale retains its rank as 
a mortgage debt,’so that if the sale 
is made after the death of the mort- 
gagor such balance has a right to 
priority of payment out of the es- 
tate, the same as the mortgage, as 
against general contract debts. Ed- 
wards v. Sanders, 6 S. C. 316. (2) 
But in Louisiana the mortgagee 
ranks only aS an ordinary creditor 
for such balance. Salzman v. His 
Creditors, 2 Rob. (La.) 241. 

{b] Mere fact found by the trial 
court that property was of sufficient 
value at the time of the sale to sat- 
isfy the mortgage and unpaid taxes 
does not show, where the property 
was sold on foreclosure for less than 
the amount due and the mortgagee 
had a judgment for a deficiency, in 
the absence of any evidence of over- 
reaching or fraud on the part of the 
mortgagee, that a’judgment after- 
ward obtained by him against a 
fraudulent transferee of other prop- 
erty of the mortgagor was uncon- 


MORTGAGES 


If 


scionable. Mahoney vy. Kurth, 163 
Wis. 56, 157 NW 539. 

60. Cord v. Hirsch, 17 Wis. 403. 
See also infra § 2041 et seq. 

61. Omaly v. Swan, 18 F. Cas. No. 
10,508, 3 Mason (U. 8S.) 474; Young 
v. Clifford, 61 Mo. A. 450; Mollenauer 
v. Smith, 51 Pa. Super. 517. 

62. Fischer v. Spierling, 93 N. J. 
L. 167, 107 A 420; Wyckoff v. Holmes, 


82 N. J. Eq. 536, 88 A 832; Bohde v. 
Lawless, 33 N.. J. Eq. 412; Randrup 
Vv. MeBeth, 116,Apps, Diy: §195,) 101 


NYS 604 [aff 191 N. Y. 531 mem, 384 
NE 1119 mem]; Robison v. Sumner 
Brick, etc., Co., 11 Pa. Super. 48. 

[a] Sale price conclusive test of 
value.—Where a subsequent mort- 
gagee purchased the property under 
foreclosure of the prior mortgages 
at an amount sufficient merely to 


satisfy them, and his executor after-. 


ward sued upon the bonds secured by 
the subsequent mortgage, evidence 
that the value of* the property ex- 
ceeded greatly the price paid at the 
foreclosure was incompetent, the sum 
for which the mortgaged premises 
were sold being, as long as the sale 
stands, a conclusive test of value. 
Fischer v. Spierling, 93 N. J. L. 167, 
107 A 420. 

63. Ramsden v. Keene Five Cents 
ak Bank, 198 Fed. 807, 117 CCA 


64. U. S.—Connecticut Mut. L. 
Ins. Co. v. Tyler, 6 EF. Cas. No. 3,109, 
8 Biss. 369. 


Ala.—Stollenwerck vy. Marks, 188 
ces 587, 65 S 1024, AnnCasi917C 
aN 


Ark.—Du Val v. Johnson, 39 Ark. 
182; Price v. State Bank, 14 Ark. 50. 
Cal.—Flagg v.-St. Elmo Inv. Co., 


BOE Pos 

Ind.—De Coudres v. Union Trust 
Co., 25 Ind. A. 271, 58 NE 90, 81 
AmSR 95. 


Iowa.—Deland v. Mershon, 7 Iowa 


Minn.—Herber v. Christopherson, 
30 Minn. 395, 15 NW 676. 

Mo.—Mesker v. Harper Real Est., 
etc., Co., (A.) 221 SW 407. 

N. Y..Marshall v. Davies, 78 N. 
Y. 414, 58 HowPr 231; Smart v. Be- 
ment, ’4 Abb. Dec. 253, 38 Keyes 241; 
Binsse v. Paige, 1 Abb. Dee, 138, 1 
Keyes 87. 

Oh.—DeCamp v. Levoy, 19 Oh. Cir. 
Otu335;7 LOVOhswCir Decw509; 

Pa.—Lowry v. Hensal, 281 Pa. 572, 
127 A 219. 


Philippine.—Regalado v. De Los 
Santos, 1 Philippine 663. 

Wash.—Dexter Horton Nat. Bank 
v. Seattle Homeseekers Co., 82 Wash. 


480, 144 P 691, AnnCasl1917A 685. 

[a] Where the maker of the note 
and the mortgagor are not the same 
person, it is the mortgagor, in the 
absence of special agreement, who is 
liable for the debt secured and from 
whom a deficiency may be collected. 
Deland v. Mershon, 7 Iowa 70. 

[b] Straw mortgagor.—(1) Where 
defendants obtained a loan by con- 
veying realty to a straw man, who 


an unincorporated association, of such a nature that 
a partnership liability for its debts attaches to the 
persons who are members of it, a deficiency judg- — 
ment may be given against those individuals who 
were members at the time of making the mortgage. 

Executor mortgagor. 
ered by the will to mortgage testator’s estate, exe- 
cutes notes and a mortgage on which he is per- 
sonally lable, a foreclosure and sale of the mort- 
gaged premises do not prevent the mortgagee from 
bringing suit against the executor, in his personal 
capacity, to recover the deficiency.*° 

Trustee mortgagor. 
character of a trustee will ordinarily not be per- 
sonally liable,°* but the liability may attach to the 
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Where an executor, empow- 


A mortgagor acting in the 


executed a note and deed of trust 
and reconveyed to defendants sub- 
ject to the deed of trust, but with 
no agreement for personal liability, 
and the note was purchased by plain- 
tiffs without knowing who the mak- 
ers were, relying entirely on the deed 
of trust, a judgment for a deficiency 
after a sale under the trust deed in 
favor of plaintiffs was improper, as 
not being supported by the evidence. 
Mesker v. Harper Real Est., etc., Co., 
(Mo. A.) 221 SW 407. (2) And it has 
been held that, where a corporation 
deeded land to a stockholder who be- 
came a member of a building and 
loan association, and gave a mort- 
gage on the property to it to Secure 
money advanced to him as a member, 
which was paid directly to the cor- 
poration, the corporation was not 
liable for a deficiency arising on a 
sale of the mortgaged property, al- 
though the entire transaction was for 
its benefit and at its direction. De- 
Camp. v, Lievoy, 19 Oh. Cir: Ct. 335, 
10 Oh. Cir. Dec. 509. (3) Where K 
accepted a conveyance of real prop- 
erty for defendant, and executed 
mortgages thereon-for a large por- 
tion of the price as a mere straw 
man, and defendant orally agreed 
with the mortgagee that it was the 
real party in interest, and that K 
was a mere figurehead in the deal, 
defendant’s obligation to pay the 
debt, although resting in parol, was 
enforceable by a subsequent assignee 
of the mortgages, and this even 
though there was no formal promise, 
if the evidence shows that the inten- 
tion was that defendant should as- 
sume the liability. Dexter Horton 
Nat. Bank vy. Seattle Homeseekers 
Co., 82 Wash. 480, 144 P 691, AnnCas 
1917A 685. 

65:0 Plage iv. St.) Eimorinv.1Cor 
(Cal.) 30 P 579; Goodlett v. St. Elmo 
Inv. Cos. 94 Cal. 297,29. P "505: 

66. De Coudres v. Union Trust 
Co.) 2b Inds cA 271s VSN Eo One Sat 
AmSR 95. 

67. Mulvey v. Carpenter, 78 Ill. 
580;. Bowman v. Johnston, 6 NYSt 
22. Compare Hannah vy. Carnahan, 
65 Mich. 601, 32 NW 835 (holding 
that, where a trustee under a deed 
which gave him no power to mort- 
gage, but did empower him to invest 
in real estate, gave a _ purchase- 
money mortgage as part of the trans- 
action of such investment, the mort- 
gage was valid, and personal judg- 
ment was proper against him). 

[a] Title held in trust for accom- 
modation.— Where a decree of fore- 
closure against two defendants, one 
of whom held the legal title to the 
property in trust for the other, pro- 
vided that, on the coming in of the 
master’s report of «sale, an execution 
should issue on the decree for any 
deficiency not realized by the sale 
against “‘the defendants who are per- 
sonally liable,’ such an order, al- 
though indefinite and uncertain as to 
which was personally liable, probably 
was intended to apply only to the’ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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trust estate,®* or to those for whose benefit he 
acted,®® although it has been held that, where a 
mortgage 1s executed by one as ‘trustee’? and nei- 
ther the notes nor the mortgage disclose the nature 
of the trust or the names of the cestuis que trust, a 
deficiency judgment can be rendered only against 
the trustee and not against the cestuis que trust.7 
And where, after a trustee has set up as a defense 
that it was understood and agreed between him 
and the mortgagees that he was not to become per- 
sonally liable for the payment of the mortgage 
money, the bill is amended by making his cestuis 
que trust parties, it has been held that the mort- 
gagees cannot proceed against the latter personally 
who did not sign the bond by reason of any equities 
and rights entitling the trustee to indemnity from 
his cestuis que trust.” 

In case of joint mortgagors, not all personally 
hable for the mortgage debt, the deficiency judg- 
ment should be confined to those who are so liable.” 

Release of personal liability. The mortgagor may 
be released from his personal liability by the con- 
duct of the mortgagee, or by his alienation of 
the premises before foreclosure, to a bona fide pur- 
chaser who assumes the mortgage debt,’* but this 
will not be accomplished by a fictitious conveyance 
of the premises made by the mortgagor to an ir- 
responsible person for the purpose of relieving him- 
self from personal lability.** In the case of an 
alienation the purchaser- assumes the position of 
principal debtor, and the mortgagor that of a 


beneficiary, but, being joint against| against the wife. 

the ‘defendants,’ no execution could| derberg, 124 Mich. 54, 
issue against one only of them. Mul-| Granger v. Roll, 

vey v. Carpenter, 78 Ill. 580. 970; Schneider vy. Miller, 


68. Stitzer v. Whittaker, 3 Nebr.| 239, 144 NW 286. 
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surety,’® and if, on the maturity of a debt, the 
mortgagor calls upon the mortgagee to foreclose 
at once, fearing that the debt cannot otherwise be 
realized, the mortgagee must comply, and if he > 
fails to do so, the mortgagor is released from per- 
sonal hability.*7 Release from personal liability 
on the part of the mortgagor follows also where 
the mortgagee, after conveyance of the premises 
to a third person, releases a portion of the prem- 
ises from the len of the mortgage without the 
consent of the mortgagor,’® or, without the mort- 
gagor’s authority, grants an extension of time of 
payment of the mortgage debt to the grantee.7® 
Although a mortgage securing a bond authorized 
the mortgagee, in case the mortgagor conveyed the 
property, to release all security and yet hold the 
mortgagor, the obligor of the bond, such a provi- 
sion will not avoid the mortgage, on the ground 
of unconscionableness and allow the mortgagor to 
escape a deficiency judgment, where the mortgagee 
had not released any of the security after the mort- 
gagor’s conveyance.®° 

[§ 1966] (2) Debtor Other than Mortgagor. A 
personal deficiency judgment or decree may be ren- 
dered against a third person liable for the mort- 
gage debt®t when, under statutes or circumstances 
permitting it,°? he properly has been made a party 
defendant in the foreclosure action or suit;** and 
this rule may apply to a guarantor, indorser, or 
surety for the mortgage debt.84 And it has been 
said that in the absence of express prohibition 
Grant, 41 Mich. 101, 2 NW 1. 

N. J.—Woodruft v. Stickle, 28 N. J. 
Eq. 549. 


N. Y.—Merchants’ Bank v. Weill, 
163 N. Y. 486, 57 NE 749, 79 AmSR 


Christian v, So- 
82 NW 819; 


155 Wis. 


(Unoff.) 414, 91 NW 713. 
69. Reynolds v. Dietz, 
265, 51 NW 747. 
{a] Stockholders liable 
tionately.—Reynolds_ v. Dietz, 
Nebr. 265, 51 NW 747. 


34 Nebr. 


propor- 
34 


70. Farrell v. Reed, 46 Nebr. 258, 
64 NW 959. 

71. Williams v. Balfour, 18 Can. 
eG. 472. 

72. Cal.—Garretson Inv. Co. v. 
Arndt, 144 Cal. 64, 77 P 770. 

Ill.—O’Brian v. Fry, 82 Ill. 274. 

Iowa.—Finnerty v. Coughlin, 53 


Iowa 751, 5 NW 704 


Mich.—Christian Vv. Soderberg, 124 
Mich. 54, 82 NW 819. 
Nebr.—-Smith v. Allen, 72 Nebr. 


170, 100 NW 129. 

N. Y.—Feigenbaum v. Hizsnay, 187 
App. Div. 126, 175 NYS 223. 

S. D.—Hull v. Hayward, 13 S. D. 


291, 838 NW 270, 79 AmSR_ 890; 
Granger vy. Roll, 6 SD. 611, 62 NW 
970. 


Wash.—Smith v. Fisher, 99 Wash. 
102, 168 P 975; Exchange Nat. Bank 
vy. Wolverton, 11 Wash. 108,39 P 248. 

Wis.—Schneider v. Miller, 155 Wis. 
239, 144 NW 286. 

[a] Note executed by one of joint 
mortgagors.— Where two persons 
execute a mortgage to secure a note 
made by one of them, a judgment in 
foreclosure proceedings should not 
fix a personal liability for the debt 
upon both the mortgagors. Garret- 
son Inv. Co. v. Arndt, 144 Cal. 64, 77 
PPO: 

[b] Where tenants in common 
mortgage the common property to 
secure joint and several notes exe- 
cuted by them, a judgment for any 
deficiency which may ‘occur on the 
sale of the mortgaged premises may 
properly be rendered against one of 
them. Hull v. Hayward, 13 S. D. 


291, 883 NW 270, 79 AmSR 890. 


[e] Wife joining in mortgage.— 
(1) Where husband and wife jointly 
owned mortgaged property and the 
secured note was signed by both, a 
deficiency judgment may be rendered 


Sav. Inst. v. Bowen, 19 F. Cas. No. 
10,852, 7 Biss. 3858 (holding that a 
personal decree will not be granted 
against a married woman who joins 
her husband in a note and gives a 
mortgage on her real estate to se- 
cure its payment, when the mortgage 
is foreclosed, and on‘sale the prem- 
ises fail to bring enough to pay the 
note, unless it is shown that the loan 
was for her special benefit); Brown 
v. Kennicott, 30 Ill. A. 89 (holding 
that, where a bill to foreclose a trust 
deed contains no allegation of facts 
making the wife of the grantor per- 
sonally liable for the debts secured, 
it is improper to render a decree 
against her for the deficiency, even 
though the evidence shows such per- 
sonal liability). (2) And where a 
mortgagor’s wife signed a bond se- 
cured by a mortgage in the presence 
of a subscribing witness, but did not 
acknowledge it, and the mortgage 
contained an agreement obligating 
both the husband and wife to pay 
the debt, she is liable as a party 
thereto, although her name was not 
recited in the bond, and the mortgage 
stated that the bond was given by 
her husband. Feigenbaum v. Hizs- 
nay, 187 App. Div. 126, 175 NYS 223. 
(3) But the mere signature of a wife, 
who did not sign the note, to the 
mortgage instrument will not make 
her liable. O’Brian v. Fry, 82 -Ill. 
274. Smith vy. Bisher, 99 Wash! 102, 
168 P 975. (4) And it has been held 
that a personal judgment against the 
wife is unwarranted in a foreclosure 
suit upon a mortgage executed by her 
husband and herself to secure the 
payment of the husband’s promis- 
sory note which was past due at the 
time of the execution of the mort- 
gage, although the latter instrument 
may provide that the mortgagors 
would pay the note when it should 
become due. Exchange Nat. Bank 
vy. Wolverton, 11 Wash. 108, 39 P 248. 

73. Cal.—Mascarel v. Raffour, 51 
Cal. 242. 

Mich.—East Saginaw Sav. Bank v. 


605; Gardenier vy. Scripter, 124 Misc. 
832, 210 NYS 3381. 

N. C.—Chilton v. Groome, 168 N.C. 
639, 84 SE 1088. 

Tex.—Lobit v. Marcoulides, (Civ. 
A.) 225 SW 757. 

fa] Sale of one of two pieces of 
mortgaged land.—If a mortgage is 
given on two pieces of land and the 
mertgagee enforces it against, and 
sells, one piece only, he thereby 
waives the lien of the mortgage on 
the other piece; and if the land sold 
fails to bring the amount due, the 
mortgagor cannot complain of a 
judgment against him for the de- 
Aceney: Mascarel v. Raffour, 51 Cal. 

74. See supra § 783 et seq. 

75. New Haven Sav. Bank v. At- 
water, 51 Conn. 429. 

76. See supra § 789. 

77. Marshall v. Davies, 78 N. Y. 
414; Gottschalk v. Jungmann, 78 App. 
Div. 171, 79 NYS 551; Loomis v: Bal- 
heimer, 5 AbbNCas (N. Y.) 263. And 
see supra § 785. 

78. See supra §§ 760, 784, 842, 859. 
79. See supra §§ 761, 786. 

80. Mutual L. Ins. co v. Roths- 
child, 160 NYS 164. 

81. Persons liable see 
section; and §§ 1967-1972. 
Sar Sco suprans) ded: 
83. See supra § 1581; and cases in- 

fra note 84. 

84. Cal.—Jacks v. Estee, 139 Cal. 
507, 731 P 247. 

Conn.—Curtiss v. Hazen, 56 Conn. 
146, 14 A 771. 

Ind. —Ogborn V. Etiason, 7 Ind: 
Ces 

Iowa.—Bennett Sav, Ravi v. Smith, 
171 Iowa 405, 152 NW 717. 

Mich.—Miller v. MeLaughlin, 132 
Mich. 234, 98 NW 4385; Union Trust 
Co. v. Detroit Motor Co., 117 Mich. 
631, 76 NW 112. 

N. Y.—Vanderbilt v. Schryer, 91 
N. Y. 392, 12 AbbNCas 390 [rev 21 
Hun 537]; Glacius v. Fogel, 88 N. Y. 
434; Scofield v. Doscher, 72 N. Ween. 
Jones v. Stienbergh, 1 Barb. Ch. 250. 
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there appears to be no reason why a personal judg- 
ment may not be rendered against a debtor in an 
action in which a mortgage not executed by the 
debtor is foreclosed.6> But in order to authorize 
a decree for the payment of the deficiency on a 
foreclosure sale against a third person made a 
party, the obligation or evidence of debt of such 
party must be one upon which he can be sued at 
law to recover the mortgage debt.86 Where in- 
dorsers are joined in a foreclosure suit solely to 
prevent a decree of strict foreclosure from operat- 
ing as a bar to a further suit against them on 
the note, separate actions against them and the 
maker may thereafter be brought, if the debt is not 
fully satisfied by the foreclosure.*? 

One not personally liable for the mortgage debt*® 
cannot be subjected to such a deficiency judgment 
in the foreclosure suit,8® even though he may have 
been made a party thereto.°° 

[§ 1967] (3) Grantee of Mortgagor. A purchaser 
of property encumbered by a mortgage who assumes 
the mortgage as part of the consideration for his 
purchase,®! or takes the property subject to the mort- 
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[§§ 1966-1968 


gage and agrees to pay it, will,9? in general, become 
personally liable for the mortgage debt, and may 
be held for any deficiency arising on sale under fore- 
closure.** But where a purchaser of mortgaged 
premises does not assume the mortgage debt, a 
judgment therefor cannot be rendered against him. 
Where the mortgagor’s grantee, as part of the 
consideration, assumed payment of the mortgage, 
he is liable for the deficiency after foreclosure and 
sale of the mortgag’e.°® The grantee of the equity 
of redemption who has not assumed the mortgage®® 
may nevertheless be liable for a deficiency by rea- 
son of his having obtained a release of an award 
against a municipality for the land covered by the 
mortgages." 

[§ 1968] (4) Heirs or Representatives of Deceased 
Mortgagor. Although the mortgagor was personally 
liable for the mortgage debt, it 1s generally held that 
no personal judgment can be given in a foreclosure 
suit against his heirs, devisees, or legatees, or repre- 
sentatives, unless it is shown that they assumed the 
liability in some way,°* or unless, in the case of an 
heir, it is shown that he received the proceeds of the 


Oh.—Navarre Deposit Bank Vv. 
Wilson Avenue Lumber Co., 22 Oh. 
Cir. Ct. N. S. 559. See Southward v. 
Jamison, 66 Oh. St. 290, 64 NE 135 
(recognizing rule). 

Philippine.—Soriano v. 
Philippine 584. 

Utah.—Smith v. McEvoy, 
58, 29 P 1030. 

See also supra § 1581. 

[a] Wife’s mortgage to secure 
husband’s note.—In an action to fore- 
close a mortgage upon the wife’s 
property, given to secure a note 
signed by the husband, a_ personal 
judgment over against him is proper, 
although the note was given for the 


Enriquez, 24 
8 Utah 


wife’s debt. Ogborn v. Eliason, 77 
Ind. 393. 
{[b] In Florida equity rules do 


not authorize the entry of a defi- 
ciency decree against indorsers of a 
note, but only against the mortgagor. 
Snell v. Richardson, 67 Fla. 386, 65 
S 592; Sarasota Ice, etc., Co. v. Lyle, 
53 Fla. 1069, 43 S 602. 

[c] In Wisconsin Rev. St. § 3156, 
providing that in foreclosure actions 
plaintiff may enter a demand for 
judgment for any deficiency against 
every person liable for the mortgage 
debt, does not enable the mortgagee 
to recover in such action a deficiency 
judgment against the guarantor of 
the mortgage note. Cottrell v. New 
London Furniture Co., 94 Wis. 176, 
68 NW 874 (“A guarantor of the col- 
lection of a note or debt does not be- 
come liable on his contract of guar- 
anty until the guarantee has ex- 
hausted all the remedies which the 
law gives him for the, collection of 
his debt from the principal debtor 
without avail’). 

85. Per Brewer, J., in Hilton v. 
Otoe County Nat. Bank, 26 Fed. 202 
[app dism 140 U. S. 684, 11 SCt 1022, 
35 L. ed. 602] (Nebraska). 

86. Winsor v. Ludington, 77 Mich. 
215, 43 NW 866. 

87. German v. Gallo, 100 
708, 124 A 837. 


Conn. 


88. See cases infra this note; and 
note 89. 
[a] Persons not liable—(1) A 


statutory provision stating that exe- 
cution shall issue only in cases where 
personal service shall have been had 
upon defendant or defendants per- 
_ sonally liable for the mortgage debt, 
unless their appearance shall be en- 
tered in such suits, does not in terms 
or by implication give the right to 
join in the foreclosure suit third 
persons who are legally liable for the 
payment of the mortgage debt, for 
the purpose of obtaining a decree 


against them for the residue of the 
debt remaining unpaid after all the 
mortgage property has been ex- 
hausted. Walsh v. Van Horn, 22 Ill. 
A. 170, 173 (‘“‘It being the office of a 
proviso to limit the body of the act 
or antecedent clause, and in no sense 
its proper function to extend them, 
it should not be held to have this 
latter effect unless it appears from 
an inspection of the whole act, with 
reasonabie certainty, that such was 
the legislative intention. The words, 
‘the defendant or defendants person- 
ally liable for the mortgage debt,’ 
occur only in the proviso, and from 
a consideration of what the law was 
prior to and at the time of the en- 
actment, the language used in the 
purview or body of the act, and more 
especially the context of the proviso 
itself in which the words quoted are 
used, we think it clear the only ob- 
ject intended to be accomplished by 
the proviso was to prevent and for- 
bid the entry of a personal judgment 
or decree upon mere constructive 
service, and that the words, ‘the de- 
fendant or defendants personally lia- 
ble for the mortgage debt,’ have ref- 
erence only to such defendant or 
defendants personally liable for the 
debt as are before the court for the 
purposes of foreclostre and upon 
equitable grounds”). (2) An oral 
agreement with the mortgagor to 
furnish part of the purchase money 
for the estate for which the mort- 
gage was given, although the title 
was taken in part. for the benefit 
of one so agreeing, would in no sense 
make him a party to the bond and 
mortgage executed alone by the 
mortgagor and in terms wholly ob- 
ligatory upon him. Williams vy. Gil- 
lies, 28 Hun (N. Y.) 175. (3) Where 
defendant corporation, purchasing 
certain real property and securing a 
large portion of the price by mort- 
gages thereon, in order that its credit 
might not be affected by the execu- 
tion of such mortgages, procured the 
land to be conveyed to K, who exe- 
cuted the mortgages as a mere straw 
man for defendant, and it was only 
on the understanding that defendant 
was the real party in interest that 
the grantor consented to the arrange- 
ment, defendant, and not K, was per- 
sonally liable for any deficiency aris- 
ing on foreclosure of the mortgages. 
Dexter Horton Nat. Bank vy. Seattle 
Homeseekers Co., 82 Wash. 480, 144 
P 691, AnnCasl917A 685. 


89. Ala.—O’Conner v. Nadel, 117 
Ala, 595, 23 S 532. 
Ill.—Snell v. Stanley, 58 Ill. 31; 


Johnson v. Clegg, 121 Ill. A. 550. 

Iowa.—Chittenden v. Gossage, 18 
Iowa 157; Deland v. Mershon, 7 Iowa 
ue Wilkerson y. Daniels, 1 Greene 

La.—Dunean v. Elam, 1 Rob. 1365. 

Minn.—Berkner vy. Ekman, 153 
Minn. 277, 190 NW 259. 

Nebr.—Reeves v. Wilcox, 35 Nebr. 
779, 53 NW 978. 

N. J.—Raritan Sav. Bank v. Linds- 
ley, 58 N. J. Ha. 214, 42 A 574. 
ae Y.—Williams v. Gillies, 28 Hun 

Oh.—Larimer v. 31 Oh. 
St. 499. 

Okl.—Western Land Securities Co. 
v. Oklahoma Farm Mortg. Co., 111 
OKI. 138, 239 P 223, 227 [quot Cyel: 
S. C—Simon v. Sabb, 56 S. C. 38, 
33 SE 799. 

Wash.—Dexter Horton Nat. Bank 
v. Seattle Homeseekers Co., 82 Wash. 
480, 144 P 691, AnnCas1917A 685. 

Eng.—Gedye v. Matson, 25 Beav. 
310, 58 Reprint 655. 


Can.—Williams vy. Balfour, 18 Can. 
Se Crane. 


Clemmer, 


Man:—Real® Est. Loan, Cos vw 
Molesworth, 3 Man. 116. 

See also supra § 1581. 

90. Snell v. Stanley, 58 Ill. 313 
Simon v. Sabb, 56 S. C. 38, 33 SE 


799; and cases supra note 89. 
91. See supra § 764 et seq. 


92 See supra § 755 et seq. 

93. See supra § 821 et seq. 

94 See supra § 746. 

95. Doscher v. Obermeyer, 177 


App. Div. 256, 168 NYS 997 [aff 223 
N. Y. 699 mem, 119 NE 1039 mem, 
and foll Clark v. Howard, 150 N. Y. 
232, 44 NE 695; Lawrence v. Fox, 20 


N. Y. 268]. 

96. See supra § 746. 

97. Gilmore v. Hirschman, 171 
App. Div. 594, IST NYS! 727 Pari 225 
N. Y. 626 mem, 121 NE 869 mem]. 

98. U. S.—Gordon v. Gilfoil, 99 
We Silesia 25 dy ederoese 

Ala.—Scott v. Ware, 65 Ala. 174. 

Ark.—Pillow vy. Sentelle, 49 Ark. 


430, 5 SW 783. 

Cal.—Pechaud v. Rinquet, 21 Cal. 
76; Chapman v. Pennie, 4 Cal. Unrep. 
Cas. 970, 39 P 14, 

Tl—Pieree <v.0 Coryny (139) Ti sAs 
445; Cundiff v. Brokaw, 7 Ill. A. 147. 
pee FP eries Va Frary, 9" tudes 

Ky.—Tong v. BHifort, 80 Ky. 152. 

Minn.—Hill v. Townley, 45 Minn. 
167, 47 NW 653; Jones v. Tainter, 15 
Minn. 512. 

Or.—Marshall v. Middleton, 100 Or. 
dist LOT PP 886, 96 Pe s30r Woe 


Ior later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. / 


j §§ 1968-1972] 


mortgage or some part thereof for his own use,?® the 
claim for a deficiency being ordinarily presented and 
worked out as a claim against the mortgagor’s estate 
in the probate court.1 But in some jurisdictions 
where a mortgagor, who was personally liable for 
any deficiency arising on foreclosure of his mort- 
gage, is dead, his personal representatives may be 
made parties to an action to foreclose the mortgage,” 
and a decree may be rendered therein that the de- 
ficiency be paid out of the estate in their hands in 
due course of administration. Furthermore, under 
some statutes, the heirs at law are liable for the 
debt of the mortgagor to the extent of property that 
has descended to them,‘ and in such a ease, although 
a personal judgment cannot be entered against them, 
they will be liable for the deficiency in proceedings 
brought after foreclosure,® although a judgment for 
deficiency must be recovered in the foreclosure pro- 
ceeding in order to sustain a subsequent action to 
enforce payment of the deficiency out of the land 
devised by the mortgagor.* And where a mortgagee 
has delayed foreclosure for the accommodation of 
the heirs of the mortgagor who inherited the mort- 
gaged property, he must look for payment, in case 
of a deficiency after foreclosure, to other real estate 
in the hands of such heirs,’ and cannot throw the loss 
upon the administrator.* But a mortgagee of prop- 
erty subject to the jurisdiction of the probate court, 
who not only establishes his claim, but pursues it to 
a satisfaction of the judgment by a sale under the 
ordinary processes prevailing on the equity side of 
the probate court, will be held to have waived his 
right to satisfy a deficiency out of the unencumbered 
property of the estate.® So also it has been held 
that at common law a mortgagee may pursue a 
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legatee of the mortgagor to recover such a deficiency 
to the extent of the assets of the testator in his 
hands.?° 

[§ 1969] (5) Assignor of Mortgage.‘! A mort- 
gagee who assigns the mortgage and guarantees the 
payment of the debt secured, or indorses the mort- 
gage notes, becomes liable to his assignee for any 
deficiency arising on the foreclosure sale, provided 
the assignee first exhausts his remedy against the 
mortgagor for such deficiency;!? and if the mort- 
gagee 1s joined as a party in the foreclosure suit, a 
personal judgment may be rendered against him for 
the deficiency.!* 

[§ 1970] (6) Creditor Acquiring Property by Ad- 
judication. A creditor acquiring, by adjudication in 
payment of a debt acknowledged by a judgment, a 
property previously mortgaged to secure the pay- 
ment of another debt, becomes the owner of a thing 
which was, and continues to be, encumbered and may 
choose between satisfying the encumbrance and free- 
ing the property or allowing the property itself to 
answer therefor;!* but he is in nowise bound to sat- 
isfy the encumbrance with his other property in 
case the sale of the mortgaged property should fail 
to produce a sufficient sum to pay the mortgage.1 

[§ 1971] (7) Receiver.t¢ A mortgagee in a bill to 
foreclose the mortgage may litigate the question of 
the hability of the receiver of the insolvent mort- 
gagor for waste committed by him,!? and the receiver 
will be liable for a deficiency resulting therefrom.'® 

[§ 1972] (8) Wrongdoer. If, in the sale of real 
estate under the direction of the equity court, in 
which it is shown that mortgage notes are infected 
with usury, it appears that some of the notes are held 
by innocent parties, and the amount realized from 


Pa.—In re Piper, 208 Pa. 636, 57 A 


1118. 
Tenn.—Humes -v. Shelly, 1 Overt. 
[a] A decree providing that an 


administrator pay a certain amount 
within a specified time, and that in 
default the mortgaged premises be 
sold (1) to satisfy the decree, is not 
a personal decree, but merely points 
out how a sale may be avoided. 
Pierce v. Coryn, 139 Il). A. 445. .(2) 
If there shall be a deficiency, after 
sale, and if defendants in error shall 
ask for a deficiency decree against 
the administrator to be paid in due 
course of administration, then it will 
be the duty of the court to hear 
proofs and determine whether the 
State of the case is such that they 
are entitled to a decree against the 
general estate of deceased. FPierce v. 
Coryn, supra. 

{b] Contribution by executor.— 
Where three persons buy a tract of 
land and give their joint and several 
bond for it, secured by a mortgage 
in which all join, and, after the death 
of one of them, a foreclosure suit is 
brought against the others, in which 
a deficiency judgment is rendered, 
which is paid by one of defendants, 
the other being insolvent, the execu- 
tor of the deceased mortgagor may 
be compelled to contribute his 
proper proportion of the deficiency. 
Weed v. Calkins, 24 Hun (N. Y.) 582. 

99. Tatum v. Gibbs, 41 SW 565, 19 


KyL 695. 

1. Hill v. Townley, 45 Minn. 167, 
47 NW 653; Fern v. Leuthold, 39 
Minn. 1212, 39' NW (3995 Reinig: -v. 


Hecht, 58 Wis. 212, 16 NW 548; Beer 
v. Williams, 21 Ont. L. 49, 15 OntWR 
868. 

2. See supra § 1576. 

3. Hodgdon v. Heidman, 66 Jowa 
645, 24 NW 257; Weir v. Field, 67 
Miss. 292, 7 S 355; Glacius v. Fogel, 
88 N. Y. 434 [aff 25 Hun 227]; Buck- 


[42 C. J.—19] 


ley v. Beaver, 99 Misc. 643, 166 NYS 


pet bs 

[a] In proceedings before the 
surrogate to compel payment of such 
deficiency, the surrogate has no 


power to pass upon the validity of 
the judgment, or the sufficiency of 
the complaint, or to try the questions 
which were or might have been ad- 
judicated therein. Glacius vy. Fogel, 
88 N. Y. 434 (where the personal 
representatives were made parties to 
a foreclosure suit brought in a court 
of competent jurisdiction, and proc- 
ess had been served upon them, and 
the judgment directed payment by 
them out of the estate of a de- 
ficiency). 

4. Buckley v. Beaver, 99 Misc. 643, 
166 NYS 131. See statutory provi- 
sions; and cases infra this note. 

{a] In the Philippines (1) under 
the civil code the legitimate children, 
although they are the legitimate 
heirs and the heirs by operation of 
law of their parents, are not, on this 
account, obliged to pay the latter’s 
debts, unless they have accepted the 
inheritance left by such parents. If 
they have accepted it under benefit of 
inventory, they are bound to pay the 
debts in so far as the property of the 
accepted inheritance willl allow. If 
they have accepted it purely and 
simply, they are bound to pay the 
encumbrances upon the inheritance, 
net only out of the property of the 
same, but also out ‘of their own. 
Hinlo v. De Leon, 18 Philippine 221. 
(2) Acts of mere preservation or 
provisional administration do not 
imply an acceptance of an _ inheri- 
tance, if thereby the title or charac- 
ter of heir has not been assumed. 
So the preservation and administra- 
tion of the property of the prede- 
cessor in interest, subject to a mort- 
gage credit, does not imply an ac- 
knowledgment and personal accept- 
ance on the part of any heir of the 


obligation contracted by such prede- 
cessor, although the suit for fore- 
closure of mortgage could well have 
been brought against them, in. so 
far as it relates to an action in rem, 
which is one that pertains to a mort- 
gage credit. Hinlo v. De Leon, supra. 

5. Buckley v. Beaver, 99 Misc. 648, 
TGS: INVES aie 

6 Lockwood v. 
GNE oY.) 2146. 

7. Johnson v. Corbett, 
(CNESY.) 2265= 

8. Johnson v. Corbett, supra. 

9. Denton v. Maple, 92 Wash. 290, 
158 P 1001. 

10. Colgan v. Dunne, 50 Hun 443, 
3 NYS) 3.09% 

[a] “The theory is that the tes- 
tator cannot cut off the right of his 
creditor to satisfaction of the debt 
from testator’s estate. In form the 
action is against the legatee; in sub- 
stance it is against the property of 


Fawcett, 17 Hun 
11 Paige 


testator in defendant’s hands.” Col- 
gan v. Dunne, 50 Hun 4438, 445, 3 
NYS 309. 

11. See supra § 729. 

12. See supra § 729. 

13. See supra § 729. 

14. Fernandez v. Hernandez, 16 


Porto Rico 72. See also supra §§ 439, 
457-459, 833; and Executions § 817. 
ane to redeem see infra §§ 2120— 
2127. 

15. Fernandez ‘y. 
Porto Rico 72. 

16. Generally see Receivers 
Cye 226]. 

Receiver appointed: 
Before foreclosure see supra § 643. 
During foreclosure: 

Generally see supra § 1680 et seq. 

Management by see supra § 1706. 


Hernandez, 16 
[34 


Rights and title of see supra 
§ 1702. 
17. Prudential Ins. Co. v. Quild, 


(N. J. Ch.) 64 A 694. 
18. Prudential Ins. 
supra. 


Cos vi. “Guild, 
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the sale is insufficient to satisfy their claims, they 
will be awarded judgment for the deficiency against 
the parties to the suit who exacted the usury.*® 

[§ 1973] d. Debt Barred by Limitations. 
the debt secured by a mortgage is barred by the 
statute of limitations,?° no deficiency judgment or 
decree can be made in foreclosure proceedings.** 

[§ 1974] 2. Personal Judgment for Debt or Defi- 
Under the original equity 
practice, unmodified by any statute or authorized 
rule of court, a proceeding to foreclose a mortgage 
was strictly in rem,?? and, consequently, the court 
had no power to render a personal judgment against 
the mortgagor or any other defendant, either for 


ciency—a. In General. 


19. Mollohan v. Masters, 45 App. 
(Da) 41/4, ; 

20. See generally Limitations of 
Actions 37 C. J. p 666. 

21. U.S.—Shepherd v. Pepper, 133 
U. S. 626, 10 SCt 438, 33 L. ed. 706. 
But see Phelps v. Loyhed, 19 F. Cas. 
No. 11,077, 1 Dill. 512 (under a rule 
adopted by the supreme court, the 
power of the circuit court, in suits 
for the foreclosure of mortgages, to 
order a general execution for any 
balance remaining after the sale of 
the mortgaged premises, is a dis- 


cretionary one, and the court in one’ 


case refused to enter such an order 
where complainant, by reason of his 
delay, was not entitled to it under 
the state statute; but it granted such 
an order in another case, although 
under the state statute an action at 
law on the notes was barred). 

Hawaii.—Kipahulu Sugar Co. v. 
Nakila, 20 Hawaii 620. 

Mich.—Baent v. Kennicutt, 57 
Mich. 268, 28 NW 808; Michigan Ins. 
Co. v. Brown, 11 Mich. 265. 

Minn.—Slingerland v. Sherer, 46 

inn. 422, 49 NW 237. 

Miss.—Weir v. Field, 67 Miss. 292, 
Th Ses 

Nebr.—Cady v. Usher, 71 Nebr. 236, 
98 NW 651. 
pes H.—Cross v. Gannett, 39 N. H. 


N. Y.—Hulbert v. Clark, 57 Hun 
558, 11 NYS 417 [aff 128 N. Y. 295, 
28 NE 638]. 

S. D.—Green v. Frick, 25 S. D. 342, 
126 NW 579. 

W. Va.—Emmons v. Hawk, 62 W. 
Va. 526, 59°SEH, 519. 

Wis.—Roach vy. Sanborn Land Co., 
135 Wis. 354, 115 NW 1102; Phelan 
v. Fitzpatrick, 84 Wis. 240, 54 NW 
614; Wiswell v. Baxter, 20 Wis. 680. 

But see Birnie v. Main, 29 Ark. 591 
(holding that, in a proceeding to 
foreclose, a court of equity may ren- 
der a decree in personam against the 
mortgagor for any part of the debt 
remaining undischarged by the sale, 
notwithstanding the remedy thereon 
is barred). 

[a] In Manitoba no personal judg- 
ment can be had after ten years 
from the last payment on the mort- 
gage. British Canadian Loan, etc., 
Co. v. Farmer,.15 Man. 593, 24 Can 
LTOceNotes 278. 

22. See supra § 1504. 

23. Kelly v. Gaukler, 
519, 129 NW 703; Johnson vy. Shep- 
ard, 35 Mich. 115; Dunkley v. Van 
Buren, (3;Johns.. Cho’ (Nav Ya) 830; 
and cases infra note 24. 

“According to the general practice 
in equity, aS we derived it from 
England, a proceeding to foreclose 
was in the nature of a proceeding in 
rem, either to effect a strict fore- 
closure, vesting title in the mort- 
gagee, or to subject the property to 
a lien for debt, and to have a gale 
for its payment out of the proceeds. 
In the latter case, it was necessary 
to ascertain the debt, but originally 
it was not the practice to render a 
personal decree against the defend- 
ant for the amount. If, upon such 
sale, the proceeds should be insufii- 


164 Mich. 
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cient to satisfy the debt, courts of 
equity, having. proceeded, as they 
supposed, as far as their province 
extended, by enforcing the lien, in- 
terfered no further with the courts 
of law, but remitted the creditor to 
those tribunals for his balance, un- 
less the debt itself were of an equi- 
table nature. It was matter of prac- 
tice, however, rather than of juris- 
diction, and we conceive that, under 
that practice, whilst a personal 
judgment would have beén held er- 
roneous on appeal, it would not have 


been held void if collaterally at- 
tacked.” Du Val v. Johnson, 39 Ark. 
182, 188. 


[a] Foreclosure of railroad mort- 
gage.—An action to foreclose a rail- 
road mortgage, given to trustees to 
secure. the payment of negotiable 
bonds, is a proceeding in rem and 
no personal judgment for deficiency 


therein can be entered. Welsh v. 
Hirst Div. St.) Paul, etc... Rit Co. 25 
Minn. 314. ; 

. S—Hatch v. White, 11 F. 


. 6,209, 2 Gall. 152; Morrison 
v. Buckner, 17 F. Cas. No. 9,844, 
Hempst. 442. 

Ala.—Hunt v. Lewin, 4 Stew. & 
PF V8: 

Fla.—Webber v. Blane, 39 Fla, 224, 
22. S 655. 

Tll.— Shultz v. Miller-Hamilton, 189 
Ill. A. 396; Cook v. Moulton, 64 Ill. A. 
429, 


Iowa.—Mahaska County vy. Ben- 
nett, 150 Iowa 216, 129 NW 838. 


Ky.— MeGee ive Davis, 740 Jai ed: 
Marsh. “0s Pool. vv.) Young, &7T i B. 
Mon. 587. 


Md.—Worthington vy. Lee, 2 Bland 
678. 

Mich.—Culver  v. Superior Gt: 
Judge, 57 Mich. 25, 283 NW 469; John- 
son v. Shepard, 85 Mich. 115. 


Minn.—Welsh v. First Div. St. 
Paul, ete., R. Co., 25 Minn. 314. 

Miss.—Cobb v. Duke, 36 Miss. 60, 
72 AmD 157. 


Mo.—Fithian v. Monks, 43 Mo. 502; 
Riley v. McCord, 24 Mo. 265. 

N. Y.—Rutherfurd Realty Co. v. 
CooksyiiG8 “Ne Ye 29,490) NE daze 
Equitable L. Ins. Soc. v. Stevens, 63 
N. Y. 341; Globe Ins. Co. v. Lansing, 
5 Cow. 380, 15 AmD 474; Dunkley v. 
Van Buren, 3 Johns. Ch. 330. 

N. C.—Fleming v. Sitton, 21 N. C. 
621. 

Oh.—Burkheimer vy. Ashcraft, 5 
Oh. Dec. (Reprint) 526, 6 AmULRec 
440, 


Pa.—Bradley v. Chester Valley R. 
Gos, e60Pat Leis 

R. I1.—Hazard v. Robinson, 15 R.I. 
226, 2 A 4383. 

Vt.—Lovell v. Leland, 3 Vt. 581; 
Smith v. Lamb, 1 Vt. 395; Strong v. 
Strong, 2 Aik. 373. 


Wis.—Wisconsin Nat. Loan, etc., 
Assoc. v. Pride, 1386 Wis. 102, 116 
NW 637. 


[a] Court could only decree a sale 
of the mortgaged premises and the 
application of the proceeds to the 
debt secured by the mortgage. Cul- 
ver v. Superior Ct. Judge, 57 Mich. 25, 
ere 469; Fithian v. Monks, 43 Mo. 
502. 
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the whole debt or for the deficiency,”* plaintiff being 
obliged, in case of such a deficiency, to pursue his . 
remedy by a separate action at law;?* but, under 
the rule that, where a court of equity obtains juris- 
diction of an action, it will retain it and administer 
full relief, both legal and equitable,”> it has been 
held that, where a court of equity acquires juris- 
diction for the foreclosure of a mortgage, it may 
retain jurisdiction for the administration of full 
relief, and, as a part of such relief, may render a 
deficiency judgment.?° 
Statutory authorization. 
subjected the debtor to double litigation?’ statutes 
have now been enacted in most jurisdictions?® which 


Since this procedure 


[b] In scire facias to foreclose a 
mortgage the judgment must be in 
rem and not against defendant per- 
sonally. Osgood v. Stevens, 25 Ill. 
89 


{c] In New Jersey the statutes 
forbid the rendition of a deficiency 
decree in a foreclosure suit, but 
provide that, after the foreclosure 
of the mortgage, an action at law 
may be maintained on the accom- 
panying bond to recover the _ defi- 
ciency. Pruden- v., Savage, 70) Na ae 
L. 22, 56 A 690; Franklin Loan, etc., 
Assoc... Vv. Richman, .65, .N...J:7 1.526, 
47 A 426; Hinkle v. Champion, 42 N. 
J. Eq. 610, 8 A 656; Toffey v. Atche- 
son, 42 N. J. Ha. 182, 6 A 885; Chan- 
cellor. v. Traphagen, 41 N. J. Eq. 369, 
3 A 263, 7 A 505; Allen v. Allen, 34 
N.. J... Hg.) 4935) Naar... ve )Union, etex 
Land Co., 34 N. J. Eq. 111; Newark 


tt Inst. -v.. Forman; 33-4Ne “J: hla 
Concurrent or separate mainte- 


nance of action on debt and suit to 
foreclose see supra § 645 et seq. 

25. See Equity § 117 et seq. 

26. U. S.—Keller v. Ashford, 133 
U. S. 610, 10 SCt 494,33 L. ed. 667; 
Hayden v. Drury, 3 Fed. 782 [rev on 
other grounds) 111 +e "S.22238)-4,SCE 
405, 28 L. ed. 408]. 


Ida.—Dover Lumber Co. v. Case, 31 


Ida. 276, 170 P 108. 

Ky.—Crutchfield v. Coke, 6 J. J. 
Marsh, 89; Morgan vy. Wilkins, 6 J. J. 
Marsh. 28; Durrett v. Whiting, 7 
T. B. Mon. 547. 

N. J.—Crowell v. St. 
Hospital, 27 N. J. Eq. 650. 
N. M.—Young v. Vail, 
324, 222 P 912,918, 

[quot Cyc]. 

27. See supra this section. 

28. See statutory provisions. 

[a] Purpose of statute.—‘‘In Eng- 
land, and in this state prior to the 
Revised statutes, the Court of 
Chancery, in an action to foreclose a 
mertgage, was not Supposed to have 
jurisdiction to render a_ personal 
judgment against the mortgagor 
upon his bond or covenant to pay the 
mortgage debt, and such a judgment 
could only be obtained by an action 
at law. ... This was an exception to 
the general rule, that where a court 
of equity obtains jurisdiction of an 
action it will retain it and administer 
full relief, both legal and equitable, 
so far as it pertains to the same 
transaction or the same subject-mat- 
ter. ... The purpose of this rule was 
to relieve parties from the expense 
and vexation of two suits, one equi- 
table and the other legal, where the 
whole controversy could be adjusted 
in the one suit. There was no rea- 
son, so far aS we can perceive, for 


Barnabas 


29) GIN.. 9Me 
34 ALR 980 


taking the case of a mortgage fore- — 


closure out of this convenient and 
beneficent rule; and the lawmakers 
of this state took early occasion to 
change the law by providing that a 
personal judgment for a deficiency 
may be given in the foreclosure ac- 
tion against any party liable for the 
mortgage debt.” Frank vy. Davis, 135 
nays 275, 277, 31 NE 1100, 17 LRA 
06. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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permit the court either to include in the foreclosure 
decree a provision ordering the payment of the de- 
ficiency if any shall arise, or, after the report of 
the sale has been filed, showing such a deficiency, 
to make a further order, in the same cause, direct- 
ing its payment by the party liable,?® and permitting 
execution to issue thereon;*° and such further order 
.may be made by a judge other than the one who 


[b] In Florida (1) this power is 
exercised under a rule, having the 
effect of a statute, of circuit courts 
in equity actions. Realty Mortg. Co. 


v. Moore, 80 Fla. 2, 85 S 155; Etter 
v. State Bank, 76 Fla. 203, 79 S 724; 
In re Falsone, 247 Fed. 607. (2) But 


the power is a discretionary one and 
may be granted or denied according 
to the facts and circumstances in 
each case. Realty Mortg. Co. v. 
Moore, supra. 

[c] In Michigan “the power to 
make a personal decree against the 
makers of a mortgage upon real es- 
tate, or against others charged with 
its payment, comes entirely from the 
statute providing for chancery fore- 
closure.” Kollen v.-Sooy, 172 Mich. 
214, 220, 137 NW 808. 

[d] In Nebraska (1) it was pro- 
vided by Code Civ. Proc. §§ 847-849, 
that a personal judgment for de- 
ficiency might be rendered in a fore- 
closure suit. Graves v. Macfarland, 
58 Nebr. 802, 79 NW 707; Flentham 
v. Steward, 45 Nebr. 640, 63 NW 
924; Brand v. Garneau, 3 Nebr. (Un- 
Off.) .,3879,..93 , NW _ 219: <—Blumle ivi 
Kramer, 14 Okl. 366, 79 P 215 (con- 
struing Nebraska statute). (2) But 
this statute was repealed by Sess. L. 
CSOT) p 378 6-95 S71. ihe repeals 
however, does not affect the right of 
a mortgagee to recover a deficiency 
judgment on a mortgage executed 
before the date of the repealing 
statute, or in proceedings which 
were pending at the time of the re- 
peal. Daniels v. Mutual Ben. Ins. 
Co., 73 Nebr. 257, 102 NW 458; Bur- 
rows v. Vanderbergh, 69 Nebr. 43, 95 
NW 57; Patrick v. National Bank of 
Commerce, 63 Nebr. 200, 88 NW 183; 
Hanscom v. Meyer, 61 Nebr. 798, 86 
NW 381; Hunter v. Lang, 5 Nebr. 
(Unoff.) 323, 98 N. W. 690; Wolff v. 
Phelps, 3 Nebr. (Unoff). 511, 92 NW 
143; Harris v. Nye, etc., Co., 3 Nebr. 
(Unoff.) 169, 91 NW 250; Merrill v. 
Miller, 2 Nebr. (Unoff.) 63 0, 89 NW 
606; Brayton v. Oaks, 2 Nebr: (Un- 
off.) 593, 89 NW 646; Rushton vy. 
Dierks Lumber Co., 2 Nebr. (Unoff.) 
563, 89 NW 616; Wolcott v. Hennin- 
ger, 1 Nebr. (Unoff.) 552, 96 NW 
612. (3) ater St, (i913) si 78256) 
granted the trial court. power ‘‘to 
decree and direct the payment by the 
mortgagor of any balance of the 
mortgage debt that may remain un- 
satisfied. after a sale of the mort- 
gaged premises.” Hastern Banking 
Co. v. Robbins, 97 Nebr. 318, 149 NW 
779. (4) A finding in a decree of 
foreclosure of the amount due from 
the mortgagor to plaintiffs, who are 
the mortgagees, will authorize the 
court, on confirmation of sale, to 
render a deficiency judgment. Tiehen 
vy. Cornell, 97 Nebr. 615, 151 NW 149. 

fe] Im Oregon (1) by Lord L. 
(1863) §§ 422-425 deficiency decrees 
against persons obligated to pay the 
debt are recoverable in a foreclosure 
suit. These sections were evidently 
enacted so as to prevent the main- 
tenance of more than one proceeding 
for the collection of the debt when 
resort was had to a court of equity. 
Wright v. Wimberly, 94 Or. 1, 184 P 
740 (description of practice relating 
to deficiency decrees). (2) Later 
Lord Ju.- (1903) § 426 prohibited a 
court of equity from awarding a de- 
ficiency judgment upon the foreclo- 
sure of real estate purchase-price 
mortgages, thereby limiting recovery 
exclusively to the amount realized 
from the sale of the premises. 
Wright v. Wimberly, supra. (3) And 
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In General. 


when this remedy has been ex- 
hausted, the mortgagee cannot then 
proceed at law for the deficiency. 
Wright v. Wimberly, supra. (4) But 
the statute forbidding such a defi- 
ciency judgment does not prevent a 
suit on the note independently of the 
mortgage in which a personal judg- 
ment for full amount may be given. 
Page v. Hord 165. Or 450.0181 salons} 
45 “LRANS 247, AnnCasl915A 1048. 
23. U: S.—Dodge v. Freedmans 
Say, etc.,/ Co: 106) Un iSta445400) SCt 
335, 27 L. ed. 206; Noonan v. Braley, 
2 Black 499, 17 L. ed. 278; Lane v. 
Equitable Trust Co., 262 Fed. 918; 
Northwestern Mut. iG. Ins: Gon Vs 
Keith, 77 Fed. 374, 23 CCA 196; Hil- 


ton v. Otoe County Nat. Bank, 26 
Fed. 202 [app dism 140 U..S. 684 
mem, J: SCt' 1022 mem, 35 I Jed! 
602 mem]. 


Ala.—Bailey v. Butler, 138 Ala. 153, 
35 S 111; Hastings v. Alabama State 
Land Co., 124 Ala. 608, 26 S 881. 

Ariz.mJohns v, Wilson, 6 Ariz. 125, 
53° P5838: 

Ark.—Du Val v. Johnson, 39 Ark. 
182; Price v. State Bank, 14 Ark. 50. 

Cal.—Vance v. Gilbert, 178 Cal. 574, 


174 P 42; O'Neal v. Hart, 116 Cal. 
69, 47 P 926; Cormerais v. Genella, 
22 Cal. 116. 


Conn.—Suisman y. Gorentz, 90 
Conn. 618, 98 A 89. 

Fla.—In re Falsone, 247 Fla. 607. 

Ill.—Strause v. Dutch, 250 Ill. 326, 
95 NE 286, 35 LRANS 413; Thomson 
Ve black, 208 Ti.) 2295570 (NB 308i 
Welfley v. Babb, 181 Ill. A. 54; Pierce 
v. Coryn, 139 Dll. A. 445. 

Ind.—Thomas vy. Simmons, 103 Ind, 
538, 2 NE 203, 3 NE 381. 

Towa.—Pike v. Gleason, 60 Iowa 
150, 14 NW 210; Cooley v. Hobart, 8 
Iowa 358. 
yr aS yepies v. Shiver, 122 SW 

La.—Rogers v. Binyon, 124 La. 95, 
49 S 991 (recognizing rule). 

Me.—F lint v. Winter Harbor Land 
Co., 89 Me. 420, 36 A 634. 

Mich.—Olmstead v. Meyers, 172 
Mich. 698, 188 NW 274; Shelden v. 
Erskine, 78 Mich. 627, 44 NW 146; 
Vaughan v. Black, 638 Mich, 215, 29 
NW 523; Sheldon v. Warner, 59 Mich. 
444, 26 NW 667; Culver v. Superior 
Ct. Judge, 57 Mich. 25, 23 NW 469. 

Minn.—Grant v. Winona, ete, R. 
Co., 85 Minn. 422, 89 NW 60. 

Miss.—Weir v. Field, 67 Miss. 292, 
Ti BoD. 

N. Y.—Rutherfurd Realty Co. v. 
GOK, 4 UOSh IN. Yue 29s 9 OMEN Eat labors 
Frank v. Davis, 135 N. Y. 275, 31 NE 
1100, 17 LRA 306; Scofield v. Doscher, 
72 N. Y..491; Equitable L. Ins. Soc. 


v. Stevens, 63 N. Y. 341; Schwinger 
Van wlickoks 953) Ngo... 2.805 Clariainy: 
Simmons, 65> Hun, 175, "Si NWS) e043 


Buckley v. Beaver, 99 Misc. 648, 166 


Nye 131; Lowe v. Weil, 117 NYS 
1025. 
Oh.—King v. Safford, 19 Oh. St. 
587, ; 
Okl.—Blumle v. Kramer, 14 Okl. 


366, 79 P 215. 

Or.—Stewart v. Templeton, 55 Or. 
364, 104 P 978, 106 P 640. 

Ss. C.—wWhite v. Douglas, 128 S. C. 
409, 123 SE 259; Berry v. Caldwell, 
121 8. C. 418, 114 SE 405; Christensen 


_v. Griffin, 107 S. C. 456, 93 SEH 1438; 


Anderson v. Pilgram, 30 S. C. 499, 
9 SE 587, 14. AmSR, 917, 4 LRA 
205. 

Utah.—Hammond vy. Wall, 51 Utah 
464, 171 P 148. 

Tex.—Bailey v. Block, 104 Tex. 101, 
1384 SW 328. 
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ordered the foreclosure sale.*1 

[§ 1975] b. Considerations Affecting Right—(1) 
Mortgaged premises constitute the pri- 
mary fund for the payment of the mortgage debt,*? 
and only where the mortgagee has endeavored to 
collect the same out of the land can a just judg- 
ment for deficiency be entered.** Where a mortgagee 
assumed and agreed to pay a debt owing by his 


Va.—Tatum v. Ballard, 94 Va. 370, 
26 SE 871. 

Wash.—Shumway v. Orchard, 12 
Wash, 104, 40 P 634. 

Wis.—Mahoney v. Kurth, 163 Wis. 
56, 157 NW 539; Richards v. Land, 
ete. Impr. Co:, 399" Wiss 625, ‘751 NIWs 
401; Leary v. Leary, 68 Wis. 662, 32 
NW 623; Welp v. Gunther, 48 Wis. 
543, 4 NW 647; Connecticut Mut. L. 
Ins. Co. v. Cross, 18 Wis. 109; Sauer 
v. Steinbauer, 14 Wis. 70. 

N. S.—Reliance Daven nete:y, Conve 
Curry, 34 N. S. 565; Thomas v. Par- 
ker, 34 DomLR 367. 

[a] Administrators substituted.— 
If there is a deficiency after sale of 
property belonging to decedent’s es- 
tate, the court on application for a 
deficiency decree should hear proofs, . 
and determine whether the state of 
the case was such as to entitle com- 
plainant toa deficiency decree against 
the general estate of deceased. Pierce 
v. Coryn, 139 Ill. A. 445. 

[b] Mortgage on land in two 
states.— Where a mortgage is fore- 
closed as to the land covered by it 
which lies within the state where the 
foreclosure suit is brought, a defi- 
ciency judgment may be entered in 
that action, notwithstanding the 
mortgage also covers land in another 
state, as to which it is not foreclosed. 
Clark v. Simmons, 55 Hun 175, 8 NYS 
74, 

[ec] Continuance of jurisdiction.— 
Although, pending a suit to foreclose 
a mortgage and obtain a deficiency 
decree, the property is sold under a 
prior mortgage and no redemption is 
made, the court still has jurisdiction 
to pass on the question of the per- 
sonal liability of a grantee of the 
mortgagor. Hayden v. Drury, 3 Fed. 
782 [rev on other grounds 111 U. S. 
223, 4 SCt 405, 28 L. ed. 408]. 

{d] It is to be presumed in a suit 
to recover a decree for a deficiency 
on mortgage foreclosure, in the ab- 
sence of evidence to the contrary, 
that the sale and report were not 
made until after the decree and files 
were enrolled in conformity with 
the -chancery — rule; Olmstead v. 
Meyers, 172 Mich. 698, 138 NW 
274. 

[e] Docketing judgment.—In New 
York there is no statutory time for 
the docketing of a deficiency judg- 
ment. It may be docketed, although 
more than ten years have elapsed 
since the time of the referee’s report 


of sale. Brown v. Faile, 112 App. 
Div. 302, 98 NYS 420. 
[f] Repeal of statute.——Where a 


statute providing for the entry of 
deficiency judgments is repealed, but 
with a saving clause providing that 
the repeal shall not affect any action 
then pending, nor causes of action 
not in suit but accruing prior to the 
repeal, any action pending or cause 
which has accrued is not affected. 
Biumgte v. Kramer, 14 Okl. 366, 79 P 
215, 

[gg] Mortgagor cannot complain 
because the court did not, in the 
decree of foreclosure, render a per- 
sonal judgment against him, he not 
being prejudiced thereby. Pike v. 
Gleason, 60 Iowa 150, 14 NW 210. 

30. See infra § 1999. 

$1. Christensen v. Griffin, 107 S.C. 
456, 93 SE 143. 

32. See supra §§ 644, 756; 
cases infra note 33. 

s3. <Ariz.—Lewis v. Hornback, 237 
PRO Size 

Cal.—Gill v. Peppin, 41 Cal. A, 487, 
182 P 815. 


and 
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mortgagor to another, as part consideration of a 
deed of trust,** and where it was agreed between 
the mortgagee and such other person that the mort- 
gagee should look alone to the security for the satis- 
faction of the debt and that the third person should 
be paid by the mortgagee only such amount as 
should be realized under the foreclosure sale, the 
mortgagee on foreclosure was not entitled to a per- 
sonal judgment for such debt against the mort- 
gagor.°° 

Equitable mortgage.°® A deficiency judgment may 
be rendered on foreclosure of an equitable, as well 
as an ordinary, mortgage,** and thus, when a deed 
absolute in form given to secure a loan is fore- 
closed as a mortgage, a deficiency judgment is au- 
thorized.** 

Restriction in mortgage and notes. Where the 
act of mortgage and the notes restrict the right of 
recovery to the property, and where plaintiff prays 
only for the seizure and sale of the property, a 
personal judgment against defendant is void,*® be- 
cause the court is without jurisdiction to render 
such judgment because it is prohibited by the con- 
tract sued on,*° and because it is ultra petitionem.*! 

In favor of cross petitioner. A personal judg- 
ment cannot be recovered by a cross petitioner in 
a foreclosure suit,*? notwithstanding the cross peti- 
tioner holds an express lien on the same land upon 
which plaintiff is seeking to foreclose.** 

In favor of intervener. Where the decree in a 
ereditor’s suit was not intended to operate as a 
personal judgment against the fraudulent grantor, 
but only as a determination of the amount due in- 
terveners** to settle the extent of the liability of 
the property involved therein, such interveners are 
not entitled to a personal judgment against such 
fraudulent grantor in a subsequent suit to foreclose 
a mortgage on the property.*® 

In favor of trustee not owner of debt. Where 
trustees under a mortgage are not owners of the 
debt secured, within the Federal Equity Rule,*® and 
there is no provision in the mortgage giving them 
the right to recover a deficiency judgment, such 
a judgment is not permissible,*” but the rule is other- 

Minn.—Winne y. Lahart, 155 Minn. 


307, 193 NW 587. 
N. Y.—Goldsmith — vy. 


realized and 


Brown, 35] subject 


Barb. 484; Purdy v. Wilkins, 95] chargeable under the practice of our] Bldg. Assoc., 60 Md. 589. See also 
Mise. 706, 160 NYS 17. courts in the form of a personal] infra § 1991 ‘ 
Tex.—Bailey v. Block, 104 Tex. 101,| judgment against the debtor.” Gold- 51. See supra §§ 262, 1025-1040. 
134 SW 323 [rev (Civ. A.) 125 SW] smith v. Brown, 35 Barb. (N. Y.) 484, 52.) Ohio’ Cent. Re 2CoX vy. (Centrar 
955]; Walker v. Garland, (Commn. | 492. Prust Co) t33" Ure sareoy 0 ws Cltaaobe 

A.) 2385 SW 1078: 34. See supra § 202. 30 Li, ed. 561. 
Utah.—Hammond v. Wall, 51 Utah 35. Blake v. Askew, 112 Ark. 514,|/° 53. Winne v. Lahart, 155 Minn. 


464, 171 P 148; Boucofski v. Jacobsen,|166 SW 965. 
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wise where the trust deed expressly authorizes the 
trustee to collect any deficiency in its own name.*® 

[§ 1976] (2) Particular Statutory Provisions. 
Under a. statute which provides that the right to 
such a decree shall only exist where the mortgagee 
would be entitled to maintain an action at law upon 
the covenants contained in the mortgage for the 


residue of the mortgage debt,*® a decree in personam - 


for a deficiency after a sale under a mortgage cannot 
be entered where the mortgage was not sealed.°° 

Acceleration or anticipation of maturity.°* <A 
foundation for a deficiency decree cannot be laid 
by anticipating the maturity of the mortgage debt, 
when there is no provision therefor in the bond or 
mortgage.°? And it has been held that the note can- 
not be brought to maturity so as to authorize a de- 
ficiency judgment by declaring the whole sum due 
by virtue of a provision in the mortgage authorizing 
the mortgagee to do so if there is a failure to pay 
interest or taxes.** 
to a deficiency judgment where the note is matured. 
by reason of a stipulation that, in the event of the 
failure of the mortgagor to pay any one of a series 
of notes, the remainder shall ‘‘become due and ex- 
igible by foreclosure.’ ’>+ 

Deficiency at prior sale. Under some statutes it 
is not essential to such a judgment that the defi- 
ciency should be ascertained by a sale in the ac- 
tion;>° it is sufficient if it is ascertained by a sale 
in an action to foreclose a prior mortgage to which 
the party hable was a party.®*® 

Appraisal value. Where an appraisal taken in 
pursuance of a statute>’ indicates that the mort- 
gagee’s security is ample, no valid deficiency judg- 
ment can be rendered when it does not appear of 
record that there exist prior encumbrances on the 
property by reason of which such security is dimin- 
ished.°s 

Assignment pending suit. Under a statute pro- 
viding that, if the claim of plaintiff is assigned®? 
pending the action, the court may allow the as- 
signee to be substituted in the action,®° an assignee 
of a note secured by a mortgage pending suit to 
enforce the mortgage and for a personal judgment 


was made to secure, and which is not] 262 Fed. 918. 
collected 
mortgaged, 


from. athe 49. 
and which is 50. 


See statutory provisions. 
McDonald v. Workingmen’s 


307, 193 NW 587. 


So" Utah 165, L042 17 26 WivAaNs 36. See supra § 33 et seq. 54. Robson v. Beasley, 118 La. 738, 
898. 37. .Vance v. Gilbert, 178 Cal. 574,}] 43 S 391. 

[a] The presumption is that,/174 P 42. Sor SE Tank eV.) Davis, ele om Ney cn ziioe 
where no deficiency judgment ap- 88. Bocock v. Phipard, 1 Sily.| 31 NE 1100, 17 LRA 306. 
pears in record, there was none, and] Sup. 407, 5 NYS 228; Dickey v. 56. Frank v. Davis, supra. 
that proceeds of sale were sufficient] Goertner, 146 NYS 264. [a] Where an interlocutory judg- 
to satisfy foreclosure judgment. Gill 39. Rogers v. Binyon, 124 La. 95,| ment of foreclosure and sale of real 


Van Reppin 41 Cal A v48%,  U82ee Piso Stor: 
815. 40. 
[b] A mortgage “deficiency” (1) is 41. 


Rogers v. Binyon, supra. 
Rogers v. Binyon, supra. See|to a personal judgment against the 


estate provides that, if any deficiency 
shall result, plaintiff shall be entitled 


[§§ 1975-1976 


But the mortgagee is entitled - 


the balance due after exhausting the 
property given as security. Bailey v. 
Block, 104 Tex. 101, 134 SW 323 [rev 
(Cine AY) L125 "Siw 9551: (2) In scon- 
struing the term as used in an as- 
signment of mortgage, the court 
said: ‘“‘The letter of the covenant, it 
will be seen, is to pay the amount of 
any deficiency, whenever there should 
be a foreclosure and sale of the 
mortgaged premises and a deficiency 
shall occur and be ascertained. This 
word deficiency, aS used in this con- 
tract, has a technical meaning, and 
signifies that part of the debt or 
sum of money which the mortgage 


also infra § 1984. 
42. Cross bill generally see supra 


§ 1632, 
43. Krause vy. Guarantee Title, 
CtCruGor, less Oh, Ciry Cty Ne Semaine 


44. Intervener generally see supra 
§ 1585 et seq. 

45. Alexander v. Munroe, 54 Or. 
ayy LOD P9035 .003 Pe ol4 Ssh eA mis be 
840. 

46. Federal rule 
10. 

47. Wquitable Trust Co. v. Wash- 
ington-Idaho Water, etc., Co. 300 
Fed. 601. 

48. Lane v. Equitable Trust Co., 


Equity Rules, 


obligor upon the bond, but no sale is 
in fact made, because the property 
was sold under the foreclosure of a 
prior mortgage, which resulted in a 
deficiency, plaintiff is entitled to en- 
ter a personal judgment en the un- 
disputed deficiency. avies v. 
Freund, 152 App. Div. 819. 137 NYS 
U5. 

57. See supra § 1804 et seq. 

58. Suisman v. Gorentz, 90 Conn. 
618, 98 A 89. 

59. Assignment generally see su- 
pra § 653 et seq. 

60. Substitution of parties see su- 
pra § 1590. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ps §§ 1976-1980) 


against the makes and his sureties, and after the 
rendition of judgment enforcing the lien, is en- 
titled to a.personal judgment in his favor against 
the maker and the sureties.®! 

Statutory exception in case of purchase-money 
mortgage.°* Under a statute providing that, if 
a mortgage is executed to secure payment of the 
balance of the purchase price, the mortgagee shall 
not be entitled to a deficiency judgment against the 
purchaser,®* a deficiency judgment cannot be recoy- 
ered by the assignee of such a mortgage,*! although 
he was without hOtiee of its aharacter 7 sand where 
a deed, the vendor’s agreement to furnish water 
for irrigation, and a mortgage securing payment 
for the land and water rights constitute one trans- 
action, it is within the purview of the statute.* 
But where it is not disclosed at the trial of the 
cause that the notes sued on were given for the 


purchase price of the property mortgaged, a de- 
ficiency judgment may be rendered. “And a mort- 
gage executed by purchasers to the vendor’s mort- 


gagee in consideration of the latter’s release of 
the land purchased from its mortgage is not.within 
the statute.®* 

[§ 1977] c. Defenses—(1) In General. Any de- 
fense that may be offered to a decree of foreclosure®? 
or against a personal decree for the debt?® should 
be presented in due course during the proceedings,” 
or sufficient reason given for not doing so."? Find- 
ings of fact in a decree of foreclosure, showing 
defendants personally lable for any deficiency 
that may remain after a sale of the mortgaged prem- 
ises, relate only to facts then existing, and do not 
operate to preclude defendants from setting up, as 
a defense to an application for a deficiency judg- 
ment, facts arising after entry of the decree.”* In 
a suit for the foreclosure of a mortgage in which 
a deficiency judgment is asked, the court should not 
disregard a counterclaim by defendant for damages 
based upon the ground that the title to the property 
at the time of the conveyance by plaintiff was in 
another state, and a judgment for plaintiff on the 
pleadings should be reversed."4 

Inadequacy of price of land sold at a judicial sale 
may not, after confirmation, be urged as a defense 
to a deficiency judgment, but it may, before con- 
firmation, afford a basis for a contract between 
the parties to the action, wherein one waives the 


right to file objections to confirmation of the sale- 


61. Staples v. 
SW 826 

62. Purchase-money mortgage gen. 
erally see supra §§ 352, 470-473. 

63. See supra § 1974 note 23 [e]. 71. “Etter v. 

64. Wright v. Wimberly, 79 Or.| 203, 79 S 724. 
6265256 Pe 250. [a] 

65. Wright v. Wimberly, supra. 

66. Smith v. Willis, 84 Or. 270, 
G3 P80. 

67. Stewart v. Templeton, 55 Or. 
364, 104 P 978, 106 P 640. 


Shiver, (Ky.) 122 
« 70. Etter 


203, 79 S 724. 


entry of a 
against him 


MORTGAGES 


Available defenses see supra § 1530. 
v. State Bank, 76 Fla. Yi 


Available defenses see supra § 1530. 73. 
State Bank, 


Failure of consideration.—An 
objection by the mortgagor to the 
deficiency 
in a foreclosure pro- 
ceeding brought by the vendor of the 
land for the purchase money may 81. 


[42 C.J.) 293 


in consideration of the other party relinquishing the 
right to apply for a deficiency judgment.” 

Right to insist on repurchase by mortgagee. 
Where a purchaser of land has the right, under an 
agreement, to require the vendor to repurchase 
within a specified time,’® such an agreement, where 
the purchaser chooses to avail himself of it, is a 
good defense to a claim for a deficiency judgment 
in an action to foreclose a mortgage given in part 
payment of the purchase price.” 

In favor of grantee of mortgagor. In a suit to 
foreclose a mortgage and also to enforce the personal 
liability of a grantee of the property under a pro- 
vision of the deed by which he assumed and agreed 
to pay the mortgage,’® the validity of the deed is 
a material issue.“® And where a deficiency judg- 
ment is demanded on a mortgage foreclosure against 
a purchaser from the mortgagor, and such pur- 
chaser sets up as a defense the fact that an as- 
sumption clause was fraudulently inserted in her 
dced by the mortgagor, the purchaser should be 
permitted to prove the same.*° 

[§ 1978] (2) Laches. Equity may refuse, because 
of laches, to render a deficiency judgment,*+ as 
where the remedy has been open for many years 


after foreclosure sale of the mortgaged property 


during which time no effort had been made to re- 
voke ‘the remedy, notwithstanding the petitioner’s 
prayer for a deficieney judgment in the foreclosure 
suit.62 But the mere delay in entering a deficiency 
judgment on foreclosure of a mortgage, in the ab- 
sence of prejudice to defendant or any change in 
the situation of the parties, will not constitute sueh 
laches as to deprive plaintiff of that right to such 
relief,8 especially where the time to sue on the 
evidence of the debt had not expired.** 

[§ 1979] (3) Estoppel.*° That a mortgagee com- 
menced an action against the principal debtor to 
foreclose the mortgage does: not constitute an elec- 
tion or estop him from recovering a personal de- 
ficiency judgment against a purchaser of mortgaged 
property who assumed and agreed to pay the mort- 
gage debt as part of the purchase price.*® 

[§ 1980] d. Persons against Whom Obtainable— 
(1) In General. Before a personal judgment for 
deficiency properly can be rendered against one 
liable therefors’ he must have been made a party 
to the suit®® and the proper notice given to or served 


[39 Cye 1343]. 
Hale v. Pendergrast, 42 Cal. A. 
IE ae 2) SEY 
See supra § 810. 
Gouna 79. Wilcox v. El Banco Popular 
de Economias y Prestamos De San 
Juan, 255 Fed. 442, 166 CCA 518 [app 
aismi Zo! Ulises. 72 al SC TS 2 6b 
Tie ede LO 

80. Albany City Sav. Inst. v. Bur- 
dick, 87 N. Y. 40 
Eastern Banking Co. v. Rob- 


judgment 


68. Ladd, ete., Bank v. Mitchell, 93 
Or. 668, 184 P 282, 6 ALR 1420. 

69. Btter v. State Bank, 76 Fla. 
208 BILAN T9S: 124. 

“Since a foreclosure proceeding is 
the judicial means by which certain 
property is subjected to the pay- 
ment of a debt and in which the 
amount of the debt is ascertained and 
decreed to be paid, it follows that 
any defense that may be offered to a 
decree of foreclosure or against a 
personal decree for the debt should 
be presented in due course during the 
proceedings, or sufficient reason 
given for not doing oso." » Etter iv. 
State Bank, supra [quot Realty 
Mortg. Co. v. Moore, 80 Fla. 2, 85 S 
1b, L597. 


rest upon the failure of consideration 
for the mortgage debt and constitutes 
a defense, although not presented at 
the appropriate time, when it appears 
that the facts constituting the de- 
fense were not known to the mort- 
gagor in time to present the defense 
in the regular course of procedure, 
and that he used due diligence in 
presenting it. Etter v. State Bank, 
%6 Ela. 2038, 79S" VZ4. 

72. Etter v. State Bank, supra. 

73. Anderson v. Walsh, 109 Nebr. 
759, 192 NW 328. 

74. Simon v. Neef, 160 App. Div. 
46, 144 NYS 753. 

75. Anderson y. Walsh, 109 Nebr. 
759, 192 NW 328. 


76. See Vendor and Purchaser 


bins, 97 Nebr. 318, 149 NW 779. 

aches generally see Equity § 211 
et seq. 

82. Eastern Banking Co. v. Rob- 
bins, 97 Nebr. 318, 149 NW 779. 

- 83. Davies v. Freund, 152 App. 
Dive 819 sisi INVise (ab. 

84. Davies v. Freund, supra. 

85. eae iy generally see HWstop- 
DOwAZ Ce pal O52 

86. enpeiees Sav. Bank v. Bor- 
cherding, (Iowa) 203 NW 712. See 
also supra § 645. 

87. Persons liable see supra §§ 
1965-1972. 

88. Burbridge v. Guinter, 69 Fla. 
49, 67 S 571; Travelers’ Ins. Co. v. 
Mayo, 170 Ill. 498, 48 NE 917; Rubin 
v. Newberger, 209 Ill, A. 483; Chap- 


294 [42 O.J.] 


on him.*® 

Persons not liable. It is error to render a per- 
sonal decree in a foreclosure suit against a merely 
nominal defendant,°° or, in case of joint defendants, 
against any one of them who is not perscnally hable 
for the debt.°t Where, in a foreclosure suit, the 
court determines that grantees of the land are not 
personally lable, judgment should be rendered for 
them on plaintiff’s demand for a deficiency judg- 
ment, in order that the issue may be definitely 
concluded.®” 

Husband and wife. A wife may join her hus- 
band in a mortgage to secure his indebtedness 
alone,®* and although no consideration moved to 
her, the mortgage is valid and enforceable so as 
to sustain a personal judgment against him alone.°! 
Where a married woman cannot bind herself either 
in law or in equity so as to authorize personal judg- 
ment against her,®® it is error to decree a personal 
judgment against a married woman or direct an 
execution to issue generally against her property 
for such deficiency as may exist after the sale of 
mortgaged property in foreclosure proceedings.°® 

Deficiency decree against one releasing other de- 
fendants. Where the holder of a mortgage note 
files a bill to foreclose against all parties jointly 
and severally liable thereon, and obtains a decree 
of foreclosure against them, but takes a deficiency 
decree, after sale, against one defendant only, no 
disposition being made of the case as to the others, 
the cause of action merges in the decree and the 


MORTGAGES 


[§§ 1980-1987 


other defendants are released.” 


[§ 1981] (2) Necessity of Service. It is generally © 


essential to the validity of a personal judgment 
for the mortgage debt or for a deficiency that the 
court should have aequired jurisdiction of the per- 
son against whom it is rendered;* and hence, no 
such judgment can be given against any defendant 
who was not personally served;?® and under a stat- 
ute making it necessary for the court to ascertain 
the amount due and to make an order requiring 
defendant to pay the money into court,t such an 
order in an action against a nonresident over whom 
the court has not acquired jurisdiction does not 
constitute the entering of a judgment against him 
as upon a personal liability.2~ However, it has 
been held in some jurisdictions that a personal de- 
cree for, a deficiency may be rendered against an 
absent® or a nonresident defendant? who has been 
notified of the suit by publication in the manner 
prescribed by the statutes of the state of the forum. 

New or additional notice. In some states it is 
held that, if jurisdiction of the person was acquired 
at the, beginning of the action, no new notice is 
required for the application for a deficieney decree, 
as that is only a continuation of the suit.° In other 
states, it is held that the proceeding for execution 
for deficiency is essentially new and supplementary 
and not a mere continuation of the foreclosure, 
and that a further service of process must be made 
as in the original suit.6 And under a statute pro- 
viding that a decree in personam for a deficiency 


pelt v. Frick Co., 166 Ky. 311, 179- Sw 
03. 

Parties generally see 
1551-1583. 

89. See infra § 19 

90. Cook v. erotieen: (eho T BU a he taley 

91. Travelers’ Ins. Co. v. Mayo, 
170 Ill. 498, 48 NE 917. 

92. Palmer v. Welch, 171 Mo. A. 
580, 154 SW 433. 

93. See Husband and Wife § 1221. 

94. Kerr v. McKinney, 69 Okl. 88, 
170 685. 

95. Adams v. Fry, 29 Fla. 318, 10 
S 559; Randall v. Bourgardez, 23 
Fila. 264, 2.S 310, 11 AmSR 379. See 
generally Husband and Wife § 1220 
text and notes 71, 75. 

96. Adams v. Fry, 29 Fla. 318, 10 
S 559; Randall v. Bourquardez, 23 
Fila. 264, 2 S 310, 11 AmSR 379. 

97. Travelers’ Ins. Co. v. Mayo, 
170 Ill. 498, 48 NE 917. 

98. See supra § 1525. 

99. U. S.—In re Linforth, 87 Fed. 
386 [aff 93 Fed. 599, 35 CCA 474]. 

Cal.—Latta v. Tutton, 122 Cal. 279, 
54 P 844, 68 AmSR 30; Blumberg v. 
Birch, 99 Cal. 416, 34 P "102, 37 AmSR 
67 


“supra §§ 


Tll.—Northern Trust Co. v. San- 
ford; (308 Jl). 9381; 139 NE! 603; 
Strause v. Dutch, 250 Ill. 326, 95 NE 
286, 35 LRANS 413 [aff 154 Ill. A. 
269]5) Chicago, ete., R. Land Co. Vv. 
Peck, 112 Ill. 408; Mulvey v. Carpen- 
ter, 78 Ill. 580; Winkelman v. Kiser, 
27 Ill. 21; Henry v. Woolf, 187 Ill. A, 
129. 

Ind.—Crampton y. Collyers, 78 Ind, 
A. 582, 1385 NE 584. 

Iowa.—Scovil v. 
97, 41 NW 583. 

Kan.—Beecher vy. Ireland, 46 Kan. 
97, 26 P 448. 

Ky.—Highland Land, etc, Co. v. 
Audas, 106 SW 866, 32 KyL 703. 

Mich.—Jehle v. Brooks, 112 Mich. 
131, 70 NW 440. 

Nebr.—Brand y. Garneau, 3 Nebr. 
{Unoff.) 879, 98 NW 219. 

N. Y.—In re James, 146 N. Y. 78, 
40 NE 876, 42 AmSR 114; Schwinger 
Vv. Idickok,' 53 'N. Y. 280; McLaughlin 
Va DULrrs 946+) ADD.) Divaetba eas. NYS 
798; Lowe v. Weil, 117 NYS 1025; 


Fisher, 77 Iowa 


Jones v. Grant, 10 Paige 348. 

Oh.—Southward v. Jamison, 66 Oh. 
St. 290, 64 NE 1385; Wood v. Stan- 
berry, 21 Oh. St..142: 

Philippine.—El Banco Espanol- 
Filipino v. Palanca, 37 Philippine 921. 

Tex.—Greenway v. De Young, 34 
Tex. Civ. A. 583, 79 SW 603. 

Wis.—Driscoll v. Tillman, 165 Wis. 
245, 161 NW 795; Tanguay v. Felt- 
housen, 45 Wis. 30. 

N. S.—Reliance Sav., 
Curry, 34 N. S. 565. 

[a] Where defendants are in 
court only by constructive service, 
the proceeding is essentially in rem, 
and, while the court has power to 
find the amount remaining due on the 
note and to order a sale of the mort- 
gaged premises in satisfaction there- 
ef, it has no power to render any 
personal judgment, or any judgment, 
for the excess remaining unpaid 
after the sale. Crampton vy. Coll- 
yers, 78 Ind. A. 582, 135 NE 584. 

[b] Codefendant not served.—One 
defendant against whom a deficiency 
judgment has been rendered cannot 
complain because a codefendant was 


EtG. (CO. ov. 


not served with notice. Brand v. 
Garneau, 8 Nebr. (Unoff.) 879, 938 
NW 219. 


[c] In Utah, under a statute per- 
mitting only one action to enforce 
any rights secured by the mortgage, 
when judgment shall be given ad- 
judging the amount due and the sale 
of the property, and permitting a 
general execution to issue against the 
debtor only after sale of the mort- 
gaged property, there is no personal 
liability by the mortgagor unless 
there is a deficiency after sale, so 
that an action to foreclose is essen- 
tially in rem, and personal service is 
not necessary except to support a 
judgment for any deficiency after 
the sale. Boucofski v./ Jacobsen, 36 
Utah 165, 104 P 117, 26 LRANS 898. 

{d] In Nova Scotia, where defend- 
ant was a seafaring man, and it was 
impossible to effect personal service, 
plaintif€é was entitled to an order of 
judgment for deficiency where the 
notice of motion was served by filing 
with the prothonotary. Reliance 


Sav., ete., Co. v. Curry, 34 N. S. 568. 

1. Philippine Code Civ. Proce. 
§ 256; and supra § 1738 et seq. 

2. El Banco WBspanol-Filipino v. 
Palanca, 87 Philippine 921. 

3. Mutual L. Ins. Co. vy. Pinner, 43 
N. J. Eq. 52, 10 A 184. 

4 Taylor v. Rountree, 15 
(Tenn.) 725. 

5. Wells v. American Mortg. Co., 
123) Ala.» 4143), 26)°Su(301;s Dwise ve 
James, 87 Wash, 434, 79 P 959. 

[a] In Nebraska the district court 
may render a deficiency judgment, 
under Code Civ. Proc. § 847, without 
the service of any notice other than 
the original Summons. Graves v. 
Macfarland, 58 Nebr. 802, 79 NW 
707. See Crary v. Buck, 1 Nebr. 
(Unoff.) 596, 95 NW 839, 840 (it was 
objected “that application for the 
deficiency judgment was made by 
motion and notice and not by veri- 
fied petition and service of process, 
which, counsel argue, would have 
been the proper course. In support 
of such position we are cited to Ran- 
som v. Sutherland, 46 Mich. 489, 9 
NW 530. But the old chancery prac- 
tice obtains in that state, and the 
difference between its practice and 
our own as to the matter in hand has 


Lea 


been remarked by this court. Par- 
mele v. Schroeder, 61 Nebr. 558, 85 
NW 562, 565, 87 AmSR 466. The 


proceeding by motion is in accord- 
ance with section 572, Code of Civil 
Procedure, has long been used in 
this connection, and we see no reason 
to doubt its entire propriety. Be- 
sides, this court has held that no 
process or notice other than the sum- 
mons at the commencement of the 
foreclosure suit is required. Graves 
ae ee 58 Nebr. 802, 79 NW 

[b] Service of summons and com- 
plaint is presumed where the court, 
before the entry of a default judg- 
ment, finds that the default of de- 
fendants had heen duly entered. 
ted v. James, 37 Wash. 434, 79 P 


G., Prentis “jv... Richardson... 13 
Mich. 259, 76 NW 381; McCrickett v. 
Wilson, 50 Mich. 513, 15 NW 885. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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~ §§ 1981-1983] 


can only be rendered where the mortgagee would 
be entitled to maintain an action at law upon the 
covenants contained in the mortgage for the residue 
of the mortgage debt remaining unsatisfied. by the 
proceeds of such sale,’ it is held that the principles 
of justice, as well as good practice, would seem to 
require such a notice.® 

[§ 1982] e. Amount of Judgment.® The amount 
of a deficiency judgment is ordinarily the balance 
of the mortgage debt remaining unsatisfied after 
the proceeds of the sale had been applied, first 
to the costs and expenses, and then to the mortgage 
debt.1° To justify a judgment of this kind it is 
not necessary that the amount which plaintiff seeks 
to recover should be indorsed on the summons.?4 
A grantee who has become liable for a deficiency, 
although he did not assume the mortgage, by rea- 
son of his having received moneys on an award 
against a municipality through false representations 
in procuring the release of such award, is entitled 
to have credited on the judgment claimed the amount 
of a mortgage having priority to that on account of 
the foreclosure of which the deficiency has re- 
sulted.?” 

Collateral security. A master, in fixing the amount 
of the deficiency judgment, cannot fix the value 
of collateral security held by the mortgagee; such 
collateral must be foreclosed and sold in the ordi- 
nary way, the deficiency judgment stayed mean- 


7. See supra § 1976. 

8. McDonald v. Workingmen’s 
Bldg. Assoc., 60 Md. 589, 592. 

“The principles of justice, as well 
as good practice, would seem to re- 
quire in all cases under the statute, 


~ MORTGAGES 


from proceeds.—When a mortgage 
made by a deceased 
after his death and a judgment for 
deficiency is recovered, the presump- 14. 
tion is that, if the proceeds of sale 
were suffcient to pay the costs and 


[42.C.J.] 295 
time, and the amount realized credited on the de- 
ficiency judgment.t® 

Inadequacy of price. The operation and effect of 
the general rule is not affected by the fact that the 
property sold for less than its real value; the court 
is not at lberty to deduct the actual market 
value of the premises and then enter a decree only 
for the balance of the mortgage debt.4 But 
where the mortgagor, by a cross bill in such pro- 
ceedings, seeking to set aside the sale for un- 
fairness,'® or, in the alternative, credit on the gse- 
cured indebtedness of the fair value of the prop- 
erty,?® has invoked the equitable power of the court, 
such alternative relief will be granted where it ap- 
pears that the property sold at a grossly inadequate 
price,’” and the fact that the property had passed 
into the hands of a purchaser for value without 
notice constitutes no bar to granting such relief.1% 

Release of part of premises. If the mortgagee 
has released parts of the mortgaged premises with- 
out the consent of the mortgagor, he must first give 
the latter credit for the full value of such parts 
before becoming entitled to any deficiency decree.?? 

Excessive amount. If a deficiency judgment is 
rendered for too great an amount, the error may 
be cured by a remittitur.?° ; 

[§ 1983] f. Forms and Requisites.21 In England,?? 
and in some of the United States,2? under the 
blended systems of law and equity, it is permissible 


N. Y. 626 mem, 121 NE 869 mem]. 
13. De Witt v. Simms, 56 N 
515, [1924] 1 DomLR 592. 
Ramsden vy. Keene Five Cents 
Sav. Bank, 198 Fed. 807, 117 CCA 
449; Jacksonville Loan, etc. Co. v. 


is foreclosed 


that, as preliminary to the decree in 
personam, upon the motion or appli- 
cation of the complainant, an order 
nisi should be passed, and served on 
the defendant, requiring him, by a 
day certain, to show cause against 
the decree sought against - him. And 
upon such notification to the defend- 
ant the Court would be required to 
hear and determine any defence that 
could be made in an action at law 
upon the covenants in the mortgage; 
for it is by virtue of the personal 
covenants to pay the mortgage debt 
that the decree in personam is au- 
thorised to be entered. It clearly 
would not be just or proper to con- 
clude the party by a personal decree, 
to have the effect of a judgment at 
law, without giving him a fair op- 
portunity to present his defences.” 
McDonald v. Workingmen’s Bldg. As- 
soc., supra. 

9. Considerations affecting right 
to judgment see supra §§ 1975, 1976. 

10. U. S.—Ramsden v. Keene Five 
Cents Sav. Bank, 198 Fed. 807, 117 
CCA 449. 

Fla.—Ocala Commercial Bank  v. 
Gainesville First Nat. Bank, 80 Fla. 
685, 87 S 315. 

Tll.— Baker v. Scott, 62 Ill. 86. 

Nebr.—Grand Island Sav., etc., As- 
soc. v. Moore, 40 Nebr. 686, 59 NW 


115. 

WN. J.—Currie vy. Sisson, 34 N. J. 
Eq. 578. 

N.Y ¥.— Prank ov. Davis; 135° Ni Y. 


275, 31 NE 1100, 17 LRA 306; East 
River Nat. Bank v. McCaffrey, 3 
Redf. Surr. 97: 

Oh.—Caldwell v. Peaslee, 24 Oh. 
Cir Cts 641. 

Va.—Evans v. Roanoke Sav. Bank, 
95 Va. 294, 28 SE 323. 

Wash.—Conrads v. Green, 92 Wash. 
269, 159° P 1102. . 

Wis.—Kasson vy. Tousey, 96 Wis. 
511, 71 NW 894; Cord v. Hirsch, 17 
Wis. 403. 

N. S.—DeWitt v. Simms, 56 N. S. 
515, [1924] 1 DomLR 592. . 

[a] Presumption that costs and 
expenses of foreclosure were paid 


expenses of the foreclosure proceed- 
ings, they were applied to that pur- 
pose, and that the judgment for de- 
ficiency does not include any costs, 
but only the amount remaining due 
on the bond and mortgage, and such 
a claim therefore is a debt due from 
the deceased in his lifetime, and one 
which the surrogate may order his 
real-estate sold to pay. East River 
Nat. Bank v. McCaffrey, 3 Redf. Surr. 
GNENG) 0%: 

[b] <Attorney’s fees.— Where a 
mortgage limited the amount.of,a 
deficiency judgment to three thou- 
sand dollars, it was not error to re- 
fuse to enter a personal recovery for 
the attorney’s fees provided for in 
the notes and mortgage. Conrads v. 
Green, 92 Wash. 269, 159 P 102. 

[ec] That the costs were greatly 
increased by repeated postponements 
is not an objection to such a judg- 
ment for deficiency, if such postpone- 
ments were not caused by the fault 
of plaintiff, but by an injunctional 
order of the court restraining the 
sale. Cord v. Hirsch, 17 Wis. 403. 

[d] Interest.—Where a _ personal 
decree is rendered against the mort- 
gagor for a balance remaining after 
a sale of the mortgaged premises, if 
the proceeds of the sale should not 
extinguish the interest accrued on 
the original debt, the court should 
see that interest is not allowed on 
interest. Baker v. Scott, 62 Ill. 86. 

[e] Foreclosure judgment exces- 
sive—A mortgagee will not be pre- 
cluded from obtaining a judgment 
for deficiercy on the ground that he 
knowingly procured too great an 
amount to be found due on the mort- 
gage, when, in proceedings for the 
deficiency judgment, the amount in 
the decree is disregarded and a new 
accounting had. Grand Island Sav., 


ete., Assoc. v. Moore, 40 Nebr. 686, 
59 NW 115. 
Le fOrcutt eye Polsley,) 450) Nebr: 


575, 81 NW 616; Caldwell v. Peaslee, 
24 Oh. Cir. Ct. 641. 

12. Gilmore vy. Hirschman, 171 
App. Div. 594, 157 NYS 727 [aff 225 


National Mercantile Realty, etc., Co., 
77 Fla. 825, 82 S 292; Etter v. State 
Bank, 76 Fla. 203, 79 S 724; Currie v. 
Sisson, 34 N. J. Eq. 578; Snyder v. 
Blair, 33 N. J. Eq. 208; Mahoney v. 
Kurth, 163 Wis. 56, 157 NW 539. 

[a] The price bid at a sale under 
foreclosure of a mortgage, when the 
sale is confirmed by the court is, as: 
between the parties, conclusive of the 
value of the property sold; and, after 
confirmation of the sale on applica- 
tion for entry of a deficiency decree, 
it is error to take testimony as to the 
value of the property. Jacksonville 
Loan, ete., Co. v. National Mercantile 


pee Cte, “ConMay Hilal 825) Sos 
15. Setting aside sale see supra 


§ 1871 et seq. 
16. See supra § 1632 et seq. 
17. Rohrer vy. Strickland, 116 Va. 
765, 82°SE 711. 
18. Rohrer v. Strickland, supra. 
19. Woodward v. Brown, 119 Cal. 
283, 51 P 2, 542, 68 AmSR 108. 
aie Mosely v. Schoonhoven, 12 Ill. 


A. ; 

21. Of foreclosure decree see su- 
pra § 1761. 

22.) "Poulett .v. Hill, 6 [1'893 7). eh: 


att;, Marrer V. duacy, (31 (Chiesbweden 
Hunter v. Myatt, 28 Ch. D. 181; Gib- 
bon v. Walker, 38 L. T. Rep. N.S. 217. 

23. Cal.—Silvius v. Mordoff, 183 
Cal. 628, 192 P 289; Herd v. Tuohy, 
£33)-Gal. 5b, 65) P 139s hbnetunde ve 
Lewis, 25 Cal. 337; Taggart v. San 
Antonio Ridge Ditch, ete., Co., 18 Cal. 
460; Rowland v. Leiby, 14 Cal. 156; 
Rowe v. Table Mountain Water Co., 
10 Cal. 441; Rollins v. Forbes, 10 Cal. 
299; Ewing v. Richvale Land Co., 87 
Cal As 58, 272-645. 

Ga.—Block v. Allen, 99 Ga. 417, 27 
SE 733. 

Iowa.—Cooper v. Miller, 
532. 

N. D.—Bull v. Smith, 49 N. D. 337, 
191 NW 624, 25 ALR 1402. 

Okl.—Zweigart v. Strahan, 73 Ok}. 
144, 175 P 218. 

S. @—Barron v. Southern Scale, 
ete., Co, 106 S. C. 342, 91 SE 321. 
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for the court in a foreclosure suit to give personal 
judgment against the mortgagor, or other defendant 
who is personally lable, for the entire amount of 
the mortgage debt and also to order sale of the 
mortgaged property, the proceeds being applied 
on the judgment, and the deficiency, if any, being 
thus ascertained. But the more usual practice is to 
render a judgment not for the entire mortgage debt, 
but only for so much of it as may remain unsatisfied 
after the sale of the premises.?* This judgment may 
be conditional in form; that is, it may be a judg- 
ment providing for the collection of the balance if 
there is a deficiency,?> but it must order the sale 
of the premises, fix definitely the defendant who is 
liable for any unsatisfied balance, and either order 
him to pay the deficiency or order that plaintiff 
shall reeover the same,”® or, if the statute so directs, 
order that execution issue for such deficiency.®* 

[§ 1984] g. Sufficiency of Pleadings and Find- 
ings*s—(1) In General. The right to a deficiency 
must be determined with reference to the pleadings 
in connection with the evidence in each case.*® 

Prayer for such judgment. While the bill or com- 
plaint should contain a prayer or demand for such 
a judgment,*° it has been heid that the prayer for 
general relief will be sufficient to sustain it.*t 

Answer.®? Where the statute provides that 
plaintiff may unite with his claim for foreclosure 
‘fa demand for judgment for any deficiency,’’?* an 
order for the entry of a personal judgment for any 
deficiency in a judgement of foreclosure of a mort- 
gage is erroneous if there is no answer and no spe- 


Tex.—Delespine v. Campbell, 52 
Tex. 4. 

[a] In Michigan, in a suit fore- 
elosing a mortgage given to secure a 
personal note, the court has the 
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of such deficiency in his report of 
sale, and on the coming in and con- 28. 
firmation of the report, the defend- 
ant, Frederick Baker, who is person- 29. 
ally liable for the payment of the 
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cific demand in the complaint for such deficiensy _ 


judgment.*+ Where demurrer to answer is sus- 
tained and no new pleading is filed, the court cannot 
decree that there shall be no deficiency judgment.*® 
Under a statute requiring an answer in the nature 
of a cross complaint to be served on a codefendant 
against whom affirmative relief 1s sought,*° a defi- 
ciency judgment cannot be rendered against a mort- 
gagor in favor of a junior mortgagee and codefend- 
ant, in foreclosure of the first mortgage, if such 
mortgagee’s answer was not served on the: mort- 
gagor.37 

Admission by failure to answer. Under the gen- 
eral rule,?® where the complaint is directed against 
two persons and the liability of one involves some 
facts which are not material to the lability of the 
other, the failure of one to answer allegations which 
relate solely to the liability of the other does not 
amount to an admission of such facts in his favor, 
where his defense required that he should set the 
facts up as his own affirmative defense.*® 

Findings. Where, in a suit to foreclose a mort- 
gage, brought against the mortgagor and a subse- 
quent purchaser, the cause is tried as if the question 
whether the purchaser had assumed the mortgage 
debt was in issue, a finding thereon is necessary,*? 
and a finding that the purchaser did not assume the 
mortgage debt is conclusive, unless contrary to the 
evidence.*t 

[§ 1985] (2) Averments Fixing Personal Liability. 
To warrant a personal judgment for deficiency the 
bill or complaint must not only show the amount 


Execution see jnfra §§ 1999, 2000. 
Foreclosure pleading generally 
see supra § 1604 et seq. 
Realty Mortg. Co. v. Moore, 80 
Hla. 02,385 Syl5 5s 

Averment of: 


power to determine the total amount 
due, and to declare defendant per- 
sonally liable for it, in the first in- 
stance, so long as it does not decree 
the payment of any balance after 
sale. Simons v. McDonnell, 120 Mich. 
621, 79 NW 916. 

{b] Unauthorized docket of judg- 
ment.—The mere recital, in the de- 
eree, of the sum found due from de- 
fendant to plaintiff, preceding the 
actual judgment, which did not con- 
tain any provision for personal lia- 
bility or for a deficiency judgment, 
cannot be regarded as an adjudication 
of personal liability which could au- 
thorize the clerk to docket a judg- 
ment for the deficiency. Herd v. 
Muiohyeelos Cala idio,. 607 Pi 139) 

24. I1l.—Shaffner v. Appleman, 170 
Ill. 281, 48 NE 978; Gunning v. Sorg, 
113 Ill. A. 332; Rooney v. Mouiton, 
60 Ill. A. 306; Phelan v. Iona Sav. 
Bank, 48 Ill. A. 171. 

Godfroy, 1 


Ind.—Lasselle Vv. 
Blackf. 297. 

Minn.—Potter v. Marvin, 4 Minn. 525. 

Mont.—Creighton y. Hershfield, 1 
Mont. 639. 

Nebr.—Clapp v. Maxwell, 138 Nebr. 
542, 14 NW 6538. 

Oh.—Southward y. Jamison, 66 Oh. 
St. 290, 64 NE 135. 

Wash.—Codd v. Von Der Ahe, 92 
Wash. 529, 159 P 686. 

Wis.—Duecker y. Goeres, 104 Wis. 
29, 80 NW 91; Boynton vy. Sisson, 56 
Wis. 401, 14 NW 373. 

@5. “Baker “v. Scott, 62. Ill. 865 
Potter v. Marvin, 4 Minn. 525; Baird 
v. McConkey, 20 Wis. 297. 

[a] Approved form.—‘And it is 
further ordered, adjudged, and de- 
creed that* if the moneys arising 
from such sale [of the mortgaged 
premises] shall be insufficient to pay 
the amount so due, etc., with the in- 
terest, costs, and expenses of sale, 
paid master shall specify the amount ]. 


debt secured by said mortgage, pay 
to the complainant the amount of 
such deficiency, with interest thereon 
from the date of said last mentioned 


report, and that said complainant 
have execution therefor.’ Baker v. 
Scott, 62 Il]. 86, 105. 

{[b] Redemption as condition.— 


Where a complaint in foreclosure, 
after alleging the foreclosure of a 
prior mortgage, asked that, in case 
the mortgagor redeemed from the 
sale thereunder, plaintiff might have 
the usual decree of sale, ete., such 
relief, being conditioned on the exer- 
cise by defendant of his right of re- 
demption, could not be granted. Pot- 
ter v. Marvin, 4 Minn. 525. 

26. EFreedman’s Sav., etc., Co. v. 
Dodge, 10 D. C. 529; Mulcahey v. 
Strauss, 151 Ill. 70, 37 NE 702; Mul- 
vey v. Carpenter, 78 Ill. 580; Springer 
v. Law, 84 Ill. A. 623; Turner v. Mil- 
ler, 28 Kan. 44. 

[a] Fixing liability.—Where there 
are several defendants in the action, 
some of whom may be personally lia- 
bie for the mortgage debt and others 
not, the ones so liable shoulda be des- 
ignated in the decree; and a decree 
for the deficiency against “defend- 
ants who are personally liable’ is 
too indefinite and uncertain to sup- 
port an execution. Mulvey v. Car- 
penter, 78 Ill. 580. 

{[b] Amending judgment.—Where 
it appears to have been the intention 
of the court to order a judgment for 
the unsatisfied balance of the whole 
debt due up to the time of collection 
or settlement, but by mistake it pro- 
vides only for the payment of the 
amount due at the date of the sale, 
the error may be corrected on mo- 
tion. Packard v. Kinzie Ave. Heights 
Co., 105 Wis. 328, 81 NW 488. 

27. Brigel v. Creed, 10 OhS&CP 
214, 8 OhNP 456; Leary v. Leary, 68 
Wis. 662, 32 NW 623. 


Amount due see supra § 1611. 
Facts fixing liability see infra § 1985. 

30. See supra § 1621. 

{a] Prayer for general relief ap- 
pended to a complaint praying for 
foreclosure and sale is not sufficient 
to support deficieney judgment au- 
thorized by statute permitting plain- 
tiff to unite with his claim for fore- 
closure “a demand for judgment for 
any deficiency,” as it does not fairly 
notify defendant of the purpose of 
seeking such relief. Wisconsin Nat. 
Loan, ete., Assoc. v. Pride, 136 Wis. 
102, 116 NW 687. 

31. See supra § 1621. 

32. Answer aiding bill or com- 
plaint see infra § 1985. 

83. See statutory provisions. 

34.. Wisconsin Nat. Loan, ete., 
Bees v. Pride, 136 Wis, 102, 116 NW 


Necessity of demand see 
§ 1621. 

35. Smith v. Willis, 84 Or. 270, 163 
Basa 

36. See statutory provisions. 

87. Godfrey v. Wright, 151 Wis. 
372, 189 NW 198. 

38. See Pleading [31 Cyc 139]. 

39. Hibernia Sav., etc, Soc. | ve 
Dickinson, 167 Cal. 616, 140 P 265 
(where the complaint in a suit ‘to 
foreclose a mortgage, brought against 
the mortgagor and a subsequent pur- 
chaser, alleged that the purchaser 
agreed to asSume the mortgage debt 
as a part of the consideration of the 
conveyance, that the mortgagor did 
not deny the allegation of assump- 
tion of the debt was not an admission 
of that fact and did not prevent a 
contrary finding and a _ deficiency 
judgment against him). 


Supra 


40.) Hibernian) Savi, Sete; a SOC. uave 
Dickinson, supra. 
41. Hibernia Sav.,  ete., Soc. v. 


Dickinson, supra. 


¥or later cases, developments and changes in the law see cumulative annotations, same title, page and note number, 
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due on the mortgage debt*? but also must allege facts 
fixing a personal hability upon defendant against 
whom such judgment is asked,** although it has been 
held that it is sufficient if such a state of facts is 
However, the rendering 
of a deficiency judgment on a complaint which al- 
leges no facts showing a right thereto does not in- 
validate the judgment for want of jurisdiction,*® 
such defect not going to the jurisdiction of the 
court, and the remedy of a party defendant is to 
contest the claim of the defect in the petition in 
the trial court or on appeal from that judgment.*® 

Assumption of debt by purchaser. 
sonal liability of a purchaser of mortgaged land for 
the payment of the debt and for a deficiency judg- 
ment in case of foreclosure is based solely on his 
assumption of the mortgage debt,** the mortgagee 
must show, on foreclosure to obtain a personal judg- 


disclosed by the answer.*# 


ment against the purchaser, that 


42; Ohio ‘Cent. BR. .Co. wv. Central 
rust VCO Lae) Un S885) LO-SOt a2siny 
33 L. ed. 561; Bailey v. Butler, 138 
Ala. 153, 35 S 111; Robinson v. West, 
14 B. Mon. (Ky.) 8. See also supra 
§ 1611. 

43. Cal—Scamman v. Bonslett, 
18, Cals 93, 50 P° 272) 62 AmSR 22265 
Blondeau v. Snyder, 95 Cal. 521, 31 


P 591; Pellier v. Gillespie, 67 Cal. 
582,,8 P 185. 
Conn.—Suisman yv. Gorentz, 90 


Conn, 618, 98 A 89. 
Fla.—Burbridge v. Guinter, 69 Fla. 
A967 Soo 74. 
Ida.—Gile v. Wood, 82 Ida. 752, 
6 


188 P 36. 

Ill.—Kreidler v. Hyde, 120 Ill, A. 
505; Madden v. Lubke, 119 Ill. A. 
339; Boisot v. Chandler, 82 Ill. A. 
261; Brown v. Kennicott, 30 Ill. A, 
89. 

Ind.—Southern Indiana L., etc, 
Inst. v. Roberts, 42 Ind. A. 653, 86 
NE 490. 

Iowa.—Dimmitt v. Johnson, 199 
Iowa 966, 203 NW 261; Coffin v. 
Younker, 196 Iowa 1021, 195 NW 


BOL: 

Ky.—Samuels v. Weikel, 195 Ky. 
552, 242 SW 836; Bush v. Louisville 
Trust Co., 73 SW 775, 24 Kyl 2182. 

Mich.—Michigan Trust Co. v. Lan- 
sing Lumber Co., 121 Mich. 438, 80 
NW 281; Simons v. McDonnell, 120 
Mich. 621, 79 NW 916; Vaughan v. 
Black, 63 Mich. 215, 29 NW 523. 

Nebr.—Patrick v. National Bank of 


-Commerce, 63 Nebr. 200, 88 NW 183; 


Davenport Plow Co. v. Mewis, 10 
Nebr. 317, 4 NW 1059; Morris v. 
Linton, 4 Nebr. (Unoff.) 550, 95 NW 
11 


N. Y.—Glacius v. Fogel, 88 N. Y. 
434. 

Pa.—Wunderlich v. Sadler, 189 Pa. 
469, 42 A 109. 

Ss. D.—Connor v. Jones, 72 NW 
463. 

Wis.—Jesup v. City Bank, 14 Wis. 


331. 

[a] Allegations sufficient.—Where 
a complaint, which is in the usual 
form for the foreclosure of a mort- 
gage, sets forth the making of the 
bond and mortgage by a _ testator 
with the date, amount, and terms 
thereof, the death of the testator 
leaving a will, the proof of the will, 
and the qualification of the executors, 
and contains other necessary aver- 
ments and demands that a sale of 
the premises be had and that the 
executors may be adjudged to pay 
any deficiency, it lays a foundation 
for a deficiency judgment against the 
executors. Glacius v. Fogel, 88 N. Y. 
434. 

{[b] Allegations insufficient.—In an 
action against husband and wife on a 
note and to foreclose a mortgage, a 
petition which showed that the prop- 
erty had been purchased by the wife, 
who alone assumed the payment of 
the mortgage note, does not state a 
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debt.48 


Since the per- 


he assumed the 


cause of action for personal judg- 
ment for deficiency against the hus- 
band, and such judgment is erroneous 
on the record, even though the peti- 
tion prayed for the rendition of such 
judgment and the husband defaulted, 
as a judgment must be supported by 


the pleadings. Samuels y. Weikel, 
195 Ky. 552, 242 SW 836. 
44. Richardson vy. Short, (Iowa) 


202 NW 8386; Graves v. MacFarland, 
58 Nebr. 802, 79 NW 707. 

[a] Notwithstanding defects in 
petition, the wife of the purchaser of 
mortgaged property, assuming pay- 
ment of mortgage debt, will be held 
personally liable therefor, where she 
appears and answers and alleges in 
substance that she is the real party 
in interest and such issue is tried 
out. Richardson v. Short, (lowa) 202 
NW 836. 

[b] A deficiency judgment against 
a purchaser of mortgaged premises 
is not void because the personal lia- 
bility of such purchaser is not shown 
by the petition; but it is sufficient if 
the fact is disclosed by the answer 
of the mortgagor, who, claiming to 
stand in the position of a surety, de- 
mands exoneration. Graves v. Mac- 
Farland, 58 Nebr. 802, 79 NW 707. 

Answer of another defendant see 
supra § 1984 text and note 39. 

45. Gillespie v. Fender, 180 Cal. 
202, 180 P 332. j 

46. Gillespie v. Fender, supra. 

47. See supra § 821. 

48. Hibernia Sav., etc.,, Soc v. 
Dickinson, 167 Cal. 616, 140 P 265. 

49. Burbridge v. Guinter, 69 Fla. 
49, 67 S571; Travelers’ Ins. Co. v. 
Mayo, 170 Ill. 498, 48 NE 917; Chap- 
pell “vir Brick. Cosy L6G AiikGy a3 dl tT 9. 
SW 203. 

50. Hannas v. Hannas, 110 Ill. 53; 
Corn Belt Bank v. Fisher, 190 IH., A. 
490; Welfley v. Babb, 181 Ill. A. 54. 

51. Hannas vy. Hannas, 110 Ill. 53; 
Welfley v. Babb, 181 Ill. A. 54. 


52. Ala.—Hastings v. Alabama 
State Land Co., 124 Ala. 608, 26 S 
881. 


Cal.—O’Neal v. Hart, 116 Cal. 69, 
47 P 926; Hunt v. Dohrs, 39 Cal. 304; 
Cormerais v. Genella, 22 Cal. 116; 
Hooper v. McDade, 1 Cal. A. 733, 82 P 
1116. 

Ill. Springer v. Law, 185 Ill. 542, 
57 NE 435, 76 AmSR 57. See Su- 
preme Council Western Catholic Un- 
jon v. Saule, 193 Ill. A. 532; North 
Avenue Bldg., ete., Assoc. v. Huber, 
187 Ill. A. 42 [rev on other grounds 
270 Ill. 75, 110 NE 312, AnnCas1917B 
587]; Adam v. Rockey, 139 Ill. A. 507. 

Ind.—Thomas v. Simmons, 103 Ind. 
538, 2 NE 208, 3 NE. 381. 

Mich.—Shelden v. Erskine, 78 Mich. 
627, 44 NW 146; Vaughan vy. Black, 
63 Mich. 215, 29 NW 5238. But see 
Field v. Howry, 132 Mich. 687, 94 NW 
213 (holding that it is competent, in 
a proper case, to determine the ques- 
tion of personal liability for a de- 
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Where the original mortgagor is not made 
a party in a suit to enforce a mortgage lien, and 
there is no allegation that the original mortgagor 
had title to the property, and the assumption of 
the mortgage debt by the purchaser from the mort- 
gagor is not alleged, a personal decree against such 
purchaser for the debt is not warranted.*® 

Where the bill is taken for confessed, although 
evidence is admitted, its sufficiency to sustain the 
decree cannot be considered,*° and as the decree may 
be rendered under such circumstances without any 
evidence, the only inquiry admissible on error is 
as to the sufficiency of the allegations of the bill.°t 

[§ 1986] h. Time for Rendition. According to the 
rule prevailing in most of the states, a deficiency 
judgment cannot be rendered in a foreclosure suit 
until after the sale has taken place and a report 
thereof has been filed, showing both the facts and 
the amount of the deficiency,°? although in some 


ficiency by the original foreclosure 
decree, leaving only the amount of 
the deficiency to be determined in 
subsequent proceedings). 

Miss.—Weir v. Field, 67 Miss. 292, 
7S 355. 

Mo.—Kessler v. Kuhnle, 176 Mo. A. 
397, 159 SW 768. 

Nebr.—FParratt v. Hartsuff, 106 NW 
966; Brown v. Johnson, 58 Nebr. 222, 
78 NW 515; Devries v. Squire, 55 
Nebr. 438, 76 NW 16; Clapp v. Max- 
well, 13 Nebr. 542, 14 NW 653; Saw- 
yer v. Bender, 4 Nebr. (Unoff.) 304, 
93 NW 980; Carnahan v. Brewster, 2 
Nebr. (Unoff.) 366, 96 NW 590; Crary 
We Poe 1 Nebr. (Unoff.) 596, 95 NW 
839. 

Utah.—Hammond v. Wall, 51 Utah 
464, 171 P 148; Jensen v. Lichten- 
stein, 45 Utah 320, 145 P 1036. 

Wis.—Welp v. Gunther, 48 Wis. 
543, 4 NW 647; Tormey v. Gerhart, 


41 Wis. 54; Baird v. McConkey, 20 
Wis. 297. 
[a] But the statute making such 


provision does not apply to the fore- 
closure of a mortgage given to a cor- 
poration in payment for its capital 
stock; and in such a case a contin- 
gent judgment, rendered with that of 
foreclosure, that, if the proceeds of 
the sale are insufficient, ‘‘the sheriff 
specify the amount of such defi- 
ciency in his report of sale, and that 
the principal defendant pay the same 
to the plaintiff,’ is valid and suffi- 
cient; and execution may be issued 
thereon, after the sheriff's report is 


confirmed, for any deficiency. Baird 
v. McConkey, 20 Wis. 297. 
[b] Postponement of entry of 


judgment.—In a suit to foreclose a 
deed of trust on land, the title to 
which was being litigated in another 
pending suit, pursuant to the decree 
in which the mortgagor was released 
from liability, and the present holder 
of the deed of trust acquired his 
rights, it was held that, if the re- 
versal of that decree became final, 
the mortgagor was liable for any de- 
ficiency; but unless or until the re- 
versal became final the surplus 
should not be distributed, and no de- 
ficiency judgment should be entered. 
Kessler v. Kuhnle, 176 Mo. A. 397, 
159 SW 768. 

[c] Where grantee has assumed 
the mortgage (1) the court is author- 
ized at the request of plaintiff to en- 
ter a judgment that any deficiency be 
docketed against both mortgagor and 
grantee. O’Neal v. Hart, 116 Cal. 69, 
47 P 926. (2) But the mortgagor 
against whom a deficiency judgment 
has been entered is not entitled to a 
judgment against his grantee for the 
amount of the deficiency until he has 
paid the judgment. O’Neal v. Hart, 
supra. 

{d] In South Carolina (1) the 
court has discretion to render per- 
sonal judgment at the time of fore- 
closure judgment or await report of 
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states a foreclosure decree may contain a conditional 
or contingent provision to cover a possible defi- 
ciency, that is, an order that, if the proceeds of 
sale should not be sufficient to pay the mortgage 
debt, with interest and costs, then plaintiff may have 
an execution for the unsatisfied balanee,’* or the 
court may in the foreclosure decree give leave to 
apply for an order for judgment for the deficiency 
after the sale.°* But in no ease is it permissible 
to render a deficiency judgment for any portion of 
the mortgage debt which is not yet due, when the 
mortgage does not contain any provision for ac- 
celerating its maturity.°> Where, by the express 
provisions of the trust deed, the rents and profits 
are pledged as part of the mortgagee’s security,°® 
the mortgagee is entitled to an order, after the 
deficiency is established by sale, applying the rents 
to extinguish the judgment, since, the rents and 
profits not being sold at the sale, no order could 
have been entered until after the ‘sale.s? 

{§ 1987] i. Construction and Operation. A judg- 
ment which merely finds the amount due, orders 
its payment by defendant personally liable, and 


the master’s sale. White v. Douglas, | 675, 
Zoe. Cy LOO MI2e SEE 259 Berry. 
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1 OhNP 175; Packard v. Kinzie 


Ave. Heights Co., 96 Wis. 114, 70 NW 


provides that in default of such payment the land 
shall be sold and the proceeds applied in satisfac- 
tion of such amount,°® or a conditional decree 
rendered under a statute providing that a decree 
may either be rendered conditionally at the time of 
decreeing the foreclosure or absolutely after the 
sale and ascertainment of the balance due,°® is not 
a personal judgment such as to support an action 
or a ereditor’s bill,®° or authorize a general execu- 
tion;*! but it is otherwise where it provides for the 
contingency of a deficiency arising, by directing 
how it shall be ascertained, who shall be held liable 
for it, and how it shall be collected.®? A judgment, 
although unauthorized and void in so far as it pur- 
ports to be in personam against a defendant not 
personally liable,°* may still operate as a judgment 
in rem where it embodies the essential elements of 
such a judgment.®* <A deficiency judgment depends 
on the sale and its result, so that if the sale is 
vacated the Judgment must also be set aside,®® but 
otherwise it is in the nature of an ordinary money 
judgment,°> and may constitute a cause of action 
in another state,°’ and is barred by the statute of 


150 Iowa 216, 129 NW 888 [foll 
Griffith v. Milwaukee Harvester Co., 


Caldwell, 121 S. C. 418, 114 SH 405.|1066; Danforth v. Coleman, 23 Wis.| 92 Iowa 634, 61 NW 243, 54 AmSR 573]. 
(2) The old practice was in accord-| 528. Cross references: 

ance with the text. Parr v. Lindler, 56. See supra §§ 37, 402, 604 et} Notice see supra § 1981, 

40) (SiG 198,482 SE 6865 Full ‘wv. | seq: Persons liable see supra §§ 1965— 1972. 
Young, 29 S. C. 64, 6 SE 938. 57. Owsley v. Neeves, 179 IH. A.| Want of vista es of person see 


{e] In Wisconsin under L. (1862) 
e@ 234 § 3a, judgment for a deficiency 
on foreclosure cannot be rendered in 
vacation. Burdick v. Burdick, 20 
Wis. 348. 

53. U.S.—Lane v. Equitable Trust 
Co., 262 Fed. 918. 

Ill.— Hartman vy. Pistorius, 248 Il. 
568, 94 NE 131; Ball v. Marske, 202 
Zl. 31, 66 NE 845; Eggleston v. Mor- 
rison, 185 Ill. 577, 57 NE 775; Spring- 
er v. Law, 185 Ill. 542, 57 NE 435, 76 
AmSR 57; Supreme Council Western 
Catholic Union v. Saule, 193 Ill. A. 
532; Sears v. Nichols, 123 Ill. A. 449; 
Cook v. Moulton, 64 Ill. A. 429. 

Iowa.—Grimmell y. Warner, 21 


Iowa 11. 

N. Y.—McCarthy v. Graham, 8 
Paige 480. 

Wash.—Shumway vy. Orchard, 12 
Wash. 104, 40 P 634. 


fa] Such decree unappealed from 
is conclusive as to right to deficiency 
judgment so as to preclude objection 
at the time of entering the deficiency 


decree itself. Lane v. Equitable 
Trust ‘Co, (262, Hed, 918. 
{b] Such a provision amounts to 


nothing more than a formal finding 
that complainant would be entitled to 
a decree in the event that the prop- 
erty should not sell for sufficient to 
pay the debt. Springer v. Lord, 185 
Tll. 542, 57 NE 435, 76 AmSR 57, 

54. Allenberg v. Zellerbach, 65 
Cal. 26, 2 P 726; Acadia Loan Co, v. 
Legere, 45 N. S. 328. 

{a] In a suit to foreclose a mort- 
gage upon mining claims, and also to 
procure a decree for the sale of cer- 
tain shares of stock pledged as fur- 
ther security for the payment of the 
debt secured by the mortgage, the 
sale of which shares had been en- 
joined at the suit of defendant by the 
order of another court, a decree may 
be rendered for the foreclosure of 
the mortgage and sale of the mining 
claims, and may further provide that, 
if, on a sale of the mining claims, 
there is a deficiency, plaintiff may, 
upon notice to defendant, apply to the 
court for an order for the sale of the 
stock. Allenberg v. Zellerbach, 65 
Cal. 26,02) P7126; 

55. Ohio Cent. R. Co. v. Central 
Trust Co., 133 U. S.°83, 10°SCt 235, 83 
i; ved, e bel: Marmers! Sisik&) "2 iCowtys 
Grape Creek Coal Co., 65 Fed. 717, 
13 CCA 87; Tobin v. Smith, 1 OhS&CP 


58. Cal.—Ridgley v. Abbott Quick- 
Silver Min. Co., 79 P 833; Tolman v. 
Smith,’ 8b Cal!'280, 324 'P 743. 

Tll.—-Crawford v. Nimmons, 180 Ill. 
143, 54 NE 209; Glover v. Benjamin, 
73 ‘Til. 42; Gochenour v. Mowry, 33 
Ill. 331; Kronenberger v. Heinemann, 
104 Tll. A. 156; Fountain v. Walther, 
66 Ill. A. 529; Dates v. Winstanley, 
538 Ill, A. 623; Parks v. Cadwallader, 
53 Ill, A, 236; Phelan v. Iona Sav. 
Bank, 48 Ill. A. 171; Sprague v. 
Beamer, 45 Ill: A. 1'7: 

Ind.—Buckinghouse v. Gregg, 19 
Ind. 401. 


Nebr.—Alling v. Nelson, 55 Nebr. 
161, 75 NW 581. 
Pi se ak v. Rhodes, 26 Oh. St. 
S. C.—Gray v. Toomer, 39 S. C. L. 
61. 


Wis.—Bliss v. Weil, 14 Wis. 38, 80 
nee 766; Bean v. Whitcomb, 13 Wis. 
482. 

59. Cotes v. Bennett, 183 Ill. 82, 
55 NE 661. 

60. Cotes v. Bennett, supra. 

61. Cotes v. Bennett, supra. 

62. U. S.—In re Falsone, 247 Fed. 
607. 

Ind.—Marshall v. Stewart, 65 Ind. 


243. 

Minn.—Thompson v. Bickford, 19 
Minn. 17. 

N. J.—Stoddard v. Van Bussum, 57 


N. J. Hq. 34, 40 A 29 
SiG: atterson v. Baxley, 33 S.C. 
354, 11 SH, 1065. 
11 Wis. 


Wis. —Baasen 
277. 

[a] Florida rule of practice has 
the force of a statute and the courts 
of that state have power to enter de- 
ficiency decrees upon foreclosure, and 
those decrees are personal judgments 
upon which execution may issue. In 
re Falsone, 247 Fed. 607. 

[b] Designating defendant liable. 
—Where a bill to foreclose made all 
encumbrancers defendants, and asked 
for a money judgment for the de- 
ficiency, if any, against the mort- 
gagor alone, and a sale was ordered 
and “the defendant’ was ordered to 
pay the deficiency, this meant the 
mortgagor, and the other defendants 
could not complain of the judgment, 
even if erroneous. Baasen y. Hilers, 
5 eo tee a 


_v. Hilers, 


63. Mahaska County vy. Bennett, 


supra § 1525. 

64. Mahaska County v. Bennett, 
150 Iowa 216, 221, 129 NW 838 [appr 
Griffith v. Milwaukee Harvester Co., 
92 Iowa 634, 61 NW 248, 54 AmSR 
573]; Cooper v. Miller, 10 Iowa 532. 

“The judgment was personal, but 
the decree also declared the amount 
as determined a lien on the premises, 
and directed the issuance of special 
execution and sale thereunder to 
satisfy such amount with interest 
and costs. Undoubtedly the judg- 
ment insofar as personal was void, 
as was the portion of the decree au- 
thorizing the collecting of any bal- 
ance after exhausting the property 
covered by the mortgage. But that 
portion fixing the amount of the in- 
debtedness and authorizing its collec- 
tion out of the property mortgaged 
was in rem only and valid.’ Ma- 
haska County v. Bennett, supra. 

65. Bostwick v. Van Vleck, 106 
Wis. 387, 82 NW 302. 

[a] Judgment vacated for clerical 
mistake.—If a sale, pursuant to a 
judgment of foreclosure of a mort- 
gage, is set aside because of a cleri- 
cal mistake therein, and a resale is 
ordered, a judgment-for a deficiency 
rendered pursuant to the report of 
the first sale should be set aside, be- 
cause the remedy for the collection 
of the mortgage indebtedness by a 
sale of the entire mortgaged prop- 
erty must be exhausted as a condi- 
tion precedent to such a judgment. 
Bostwick v. Van Vleck, 106 Wis. 387, 
82 NW 302. 

66. Keithley v. Interstate Bank, 
ete: Co., 154° TY eAve 443%) Meyer cv: 
Brooks, 39 Or. 203, 44 P 281, 54 AmSR 
790; Codd v. Von Der Ahe, 92 Wash: 
529, 159 P 686. ' See, generally Judg- 
ments 83 CG. 0. pl0avrand(s4 Cade pel. 

67. Taylor v. Bacon, 102 Ark. 97, 
142 SW 1128; Meyer v. Brooks, 29 Or, 
203, 44 P 281, 54 AmSR 790. See 
generally Judgments §§ 1569-1600. 

fa] A judgment entered in a 
chancery court of another state for 
a deficiency remaining after a judg- 
ment and sale on foreclosure, stat- 
ing that, the case having been heard 
and submitted in chief upon the 
pleadings, exhibits, and proof, and 
upon the entire record, it is adjudged 
that plaintiff recover under her 
cause of action stated in her original 
and amended petitions, is sufficient as 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbex. 
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limitations applicable to ordinary judgments.°® A 
mortgagor’s purchaser, who was defendant in a fore- 
closure suit, although concluded by the decree 
therein in a suit to recover the deficiency, to the 
extent that he cannot question the amount decreed 
to have been due, can nevertheless show that he is 
not liable for the deficiency.®° 

Affecting right to award on condemnation. <A de- 
ficieney judgment does not, until paid, affect the 
mortgagee’s right to receive the money awarded 
on the condemnation of the mortgaged premises in 
eminent domain proceedings.’° 

[§ 1988] j. Lien of Judgment. A decree merely 
ordering foreclosure of a mortgage, without provid- 
ing for the deficiency, does not create a lien on the 
real property of defendant generally,’ and if a de- 
eree specifically providing for the deficiency and or- 
dering its payment or awarding execution for its 
collection binds other real estate of the mortgagor 
as a lien, which has been denied,’? it can attach to 
such property as a lien only after the sale has been 
made and the deficiency ascertained and fixed.’* It 
has, however, been held that a judgment for a de- 
ficiency becomes a lien upon the general property 
of the debtor,’* if a transcript of the judgment is 
duly filed,7* even though a deficiency has not been 
established by exhausting the mortgaged premises.’¢ 
A judgment docketed for a deficiency after the sale 
of the mortgaged premises under a judgment of fore- 
elosure is not a lien upon the premises sold, if 
they are purchased by any person other than the 
mortgagee."* 

[§ 1989] k. Setting Aside’* or Amendment. A 
judge of the superior court has the power in a proper 
case to set aside a personal deficiency judgment 
entered in foreclosure proceedings by another judge 
of the same court during the same term at which 
the motion therefor is made.*® Where a complaint 
in a mortgage foreclosure action contained no de- 
mand for judgment, and premises were sold under 
a default judgment, a deficiency judgment js void, 


a personal judgment. Taylor v. Ba-| Broder, 16 Cal. 
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403; 
Co. v. Downing, 44 N. J. Eq. 604, 17 


[42.C. a3] 208 


and may be vacated more than a year after its 
rendition.®° On a petition to show cause why a 
deficiency judgment should be held to be a lieh upon 
lands not involved in foreclosure, a deficiency judg- 
ment is properly set aside where it appeared that 
defendant had not been personally served and had 
entered no general appearance, he not having been 
guilty of such laches as to bar him from the relief 
asked.*+ 

Amendment.®? In the exercise of judicial discre- 
tion, it is not improper for the court, on the appli- 
cation of defendants, in mortgage foreclosure action 
to strike out the deficiency clause in a judgment 
which was ‘in effect a personal judgment against de- 
fendants for a debt not yet due.®% Where plain- 
tiffs in a suit to foreclose a mortgage entered a 
decree containing no provision for a deficiency judg- 
ment, and bought the property on the foreclosure 
sale, they are not entitled, after defendant’s time 
to file exceptions to the decision and to appeal from 
the judgment has expired, fo amend such judgment 
nune pro tune by inserting a provision making de- 
fendant lable for any deficiency.’* 

[§ 1990] 3. Personal Judgment for Debt on Fail- 
ure To Establish or Enforce Mortgage. In some 


| Jurisdictions where, in a suit to collect a debt se- 


cured by an alleged lien on land, the existence of 
the debt is established, but the lien is not, it is 
error to dismiss plaintiff’s suit without a personal 
decree against the debtor,®> and the same rule ap- 
plies where an action to foreclose is joined with 
an action on the notes;** and statutes may permit 
the recovery of a personal judgment for the debt 
secured by the mortgage on proper proof when, al- 
though the debt is justly due, the demand for the 
foreclosure of a mortgage is abandoned*’ or fails, as 
where the mortgage proves to be invalid or defec- 
tive.** In other jurisdictions it has been held that, 
where the mortgage cannot be foreclosed for the 
full amount of the claim, the mortgagee cannot ask 
for a judgment on the note, since a personal decree 


508. d 
80. Manhattan Beach Co, yv. 


Mutual L. Ins. 
Bon- 


con, 102 Ark. 97, 142 SW 1128. But 
see Smith v. Moore, 53 Mo. A. 525 
(holding that, where an Iowa mort- 
gage is foreclosed in that state, and 
under its laws a judgment is entered 
in the eauitable suit for the defi- 
ciency that may arise from the sale, 
such judgment cannot, without a sale, 
be enforced in Missouri as a general 
judgment for the whole mortgage 
debt, although it appears that the 
mortgaged property has been ex- 
hausted under a prior mortgage). 

68. Stoddard vy. Van Bussum, 57 
N. J. Ea. 34, 40 A 29. See generally 
Judgments § 1532; Limitations of Ac- 
tions § 70. 

69. Wiebke v. De Wyngaert, 88 
N. J. Eq. 41, 101 A 410. 

70. Rodman v. Buffalo, 15 NYSt 
583 [aff 124 N. Y. 625 mem, 24 NE 
758 mem]. 

71. U. S.—Central Union Trust Co. 
vy. Appalachian Corp., 300 Fed. 397 
[aff 2 F. (2d) 585]. 

Ga.—Hamberger v. Haster, 57 Ga. 

’ 


Whe 

Ill.— Kirby v. Runals, 140 Ill. 289, 
29 NE 697; Karnes v. Harper, 48 Ill. 
527. 

Iowa.—Kraner v. Chambers, 92 
Iowa 681, 61 NW 373. 

Sel Grayev. Toomer, 39 “S:) C.iL: 
261. 

Wis.—Huntington v. Meyer, 92 
Wis. 557, 66 NW 500. 

See also supra § 1776. 

72. Myers v. Hewitt, 16 Oh. 449. 

73. Winston v. Browning, 61 Ala. 
80; Hershey v. Dennis, 53 Cal. 77; 
Hibberd v. Smith, 50 Cal. 511; Culver 
v. Rogers, 28 Cal. 520; Chapin v. 


A 1104; New York Mut. L. Ins. Co. 
Ve Hopper,-'43'; Nia Je. Eq: 8875.12 vA 
528; Mutual L. Ins. Co. v. Southard, 
25 N. J. Ea. 337; Bell v. Gilmore, 25 
N, J. Ea. 104; French v. French, 107 
App! Div. 107, 94" NYS 1026 -fapp 
dism 185 N. Y. 5382 mem, 77 NE 1187 


mem]. 
Fletcher v. Holmes, 25 Ind. 


74, 
458. 

75. Fuller v. Hull, 19 Wash. 400, 
53 P 666; Blum v. Keyser, 8 Tex. Civ. 
A. 675, 28 SW 561. Compare Roll v. 
Rea, 57 N. J. L. 647, 32 A 214 (hold- 
ing that a statute, providing that no 
decree shall, as’ against any person 
not a party thereto, become a lien 
upon or bind any lands not specifi- 
cally described in such decree, or in 
the bill of complaint on which the 
same is founded, until some party 
interested shall have filed an abstract 
of such decree in the office of the 
clerk of the supreme court, applies 
to an order ascertaining the amount 
of the deficiency for which the mort- 
gagor is responsible after the sale of 
the mortgaged premises). 


76. Fuller v. Hull, 19 Wash. 400, 
53 P 666. 

77. Black v. Gerichten, 58 Cal. 56 
[dist Frink v. Murphy, 21 Cal. 108, 
81 AmD 149]. 

78. Vacating: 

Judgment: 
POMS see Judgments §§ 484- 
00. 


Of foreclosure see supra §§ 1768- 
1774. 


Sale see supra §§ 1867-1884. 
79. Kramp vy. Thexton, 201 Ill. A. 


ner, 123 Misc. 441, 205 NYS 639. 

81. Driscoll v. Tillman, 165 Wis. 
245, 161 NW 795. 

82. Amendment of judgment: 
Generally see Judgments §§ '449-483, 
bo ie uae see supra §§ 1765— 

‘ . 

83. Winne v. Lahart, 155 

es NW 587. H 
- aehr v. Smith, 169 App. Diw. 
574, 155 NYS 458. oy 

85. Linn vy. Collins, 77 W. Va. 592, 
87 SE 934, AnnCasl1918C 86. See 
supra § 1718 text and note 25. Com- 
pare Miley v. Marshall, 4 Ind. 21if 
(evidence insufficient to authorize 
court to retain bill for this purpose). 

86. Jaseph v. People’s Sav. Bank, 
(Ind.) 22 NE 980. 

87. Louisville Banking Co. y. 
Blake, 70 Minn. 252, 73 NW 155: 
Weatherby v. Townes, 42 Tex. 83. 

[a] ien of mortgage extinguished 
since the bringing of action by fore- 
closure of prior mortgage. Louis- 
ville Banking Co. v. Blake, 70 Minn. 
252, 73 NW 155. 

[b] Where suit is defective for 
nonjoinder of others interested ix 
the mortgage, plaintiff has the right 
to abandon his suit to foreclose the 
mortgage, after exceptions thereta, 
and to proceed to judgment upon the 
ore Weatherby v. Townes, 42 Tex. 

88. Jaeckel v. Pease, 6 Ida. 131, 53 
P3990 ; 

[a] Mortgage void for want of a 
proper certificate of acknowledgment 
of the wife. Jaeckel v. Pease, 6 Ids. 
131,053 P3995 


Minn. 


300 [42 C.J.] 


is awarded only because the mortgaged premises 
will not produce the amount found to be collecta- 
ble,8® and this rule is applicable under a statute 
which authorizes a court to decree payment only 
after a sale of the premises;®° and accordingly it 
has been held that a court is not authorized to 
award a money judgment on a note when the mort- 
gage by which it was intended to be secured is in- 
valid.®+ It is held that, while, in an action to fore- 
close the mortgage, plaintiff is not entitled to recover 
upon the bond sought to be secured by the mort- 
gage, when he has failed to establish the validity 
of the mortgage,®? and while the statutory provi- 
sions which give jurisdiction to make a personal 
decree against the mortgagor, or his surety, or any 
other party who is personally liable for the debt, 
do not extend to a case where the bill is dismissed 
as to the whole of the mortgaged premises on the 
ground that the mortgage is void for usury,°* never- 
theless a personal judgment for any balance due 
may be rendered where the lien of a mortgage is 
released by tender after the bringing of foreclosure 


89. Bouton vy. Cameron, 205 Ill. 
- 50, 68 NE 800. : 
90. Moore v. Probst, 220 Mich. 


497, 190 NW 188. 

[a] Where foreclosure was re- 
fused because of alterations of the 
papers after the wife had signed 
them, no decree could be entered 
against the husband for the debt se- 
cured by the mortgage, as the court’s 
power to decree a deficiency judg- 
ment is derived from the statute un- 
der which it can decree payment of 
the balance due only after a sale of 
the premises. Moore v. Probst, 220 
Mich. 497, 190 NW 188. 

91. Farmers’ Bank v. Normand, 3 
Nebr. (Unoff.) 643, 92 NW. 1723; 
Denny v. McCown, 34 Or. 47, 54 P 
952. See McDonald vy. Workingmen’s 
Bldg. Assoc., 60 Md. 589. 

[a] Where a mortgage is abso- 
Iutely void (1) under a statute be- 
cause it covers land in two adjoining 
counties, its invalidity cannot be 
cured by subsequent legislation re- 
pealing the provision, or consolidat- 
ing counties in such a way as to 
bring the lands mortgaged within 
one county. Denny v. McCown, 34 
Or. 47, 54 P 952. (2) And in such a 
case, the rule that a court of equity 
obtaining jurisdiction of a cause for 
one purpose will retain it until com- 
plete justice is done has no appli- 
cation to a suit to foreclose the deed, 
so as to authorize the court to award 
a money judgment on the’ note it 
was intended to secure. Denny v. 
McCown, supra. 

{b] Mental incapacity of mort- 
gagor.—Where the mortgages sought 
to be foreclosed were canceled for 
mental incapacity of the mortgagor 
on a general finding for defendants, 
and where fraud in the inception of 
the notes was pleaded, and their con- 
sideration denied, it was not error 
to refuse to enter judgment for the 
amount of the notes against the 
mortgagor’s estate, although its ad- 
ministrator did, not set up the de- 
fenses, and they appear only in the 
answers of his widow and _ heirs. 
Farmers’ Bank v. Normand, 3 Nebr. 
(Unoff.) 643, 92 NW 723. 

[ec] In Pennsylvania it has been 
held that plaintiff cannot be permit- 
ted to change a scire facias sur 
mortgage into assumpsit on the bond 
accompanying the mortgage, as that 
would change the cause of action as 
well as the form. Wckert v. Phillips, 
4 Pa. Co. 514. : 

9a Dudley v. Third Order St, 
Francis Cong., 1388 N. Y. 451, 34 NE 
281. 

[a] Amendment. — “When the 
plaintiff failed to establish the 
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mortgage he failed to establish his 
cause of action in its whole scope 
and meaning, and he could not stand 
upon the incidental allegations in 
regard to the bond. It is not neces- 
sary to inquire how far or under 
what circumstances it was within 
the power of the court to permit him 
to change the .form of the action to 
one for: the enforcement of some 
purely legal remedy. He applied to 
the court for that purpose at the 
trial, and the permission was refused, 
in the exercise of that discretion 
which the court undoubtedly pos- 
sessed.”” Dudley v. Third Order St. 


Francis Cong., 138 N. Y. 451, 458, 34 
NE 281. 

93. Mann vy. Cooper, 1 Barb. Ch. 
GNEYS) eso: 


94. Scheidell v. Llewellyn Realty 
Co pl Tens) 52:9: 

95. Smith y. Fisher, 87 Hun 129, 
383 NYS 1059. 

96. Supreme Court Equity Rules, 
rule 92, 

97. Cumberland Bldg., etc., Assoc. 
v. Sparks, 106 Fed. 101 [rev on other 
grounds 111 Fed. 647, 49 CCA 510]. 
See supra § 1974. 

98. New York Mut. L. Ins. Co. v. 
Newton, 50 N. J. L. 571, 14 A 756 
(rendition of a deficiency decree will 
bar any subsequent action at law on 
the note or bond secured). 

Deficiency judgment in foreclosure 
suit see supra § 1974. 

99. Authority of court see supra 
§§ 15238, 1524. 

1. Jurisdiction of person see su- 
pra § 1525. , 

2. Defendants not personally lia- 
ble see supra § 1980. 

3. U. S.—Shepherd v. May, 115 U. 
Sa 505,) 6 SCte 19.0298 Tue ed. 245.6 
Hatch v. White, 11 F. Cas. No. 6,209, 
2 Gall. 152; Omaly v. Swan, 18 F. Cas. 
No. 10,508, 3 Mason 474, 

Ala.—Roberts v. Williams, 198 Ala. 
290, 73 S, 5.02, 

Fla.—Webber vy, Blanc, 39 Fla, 224, 
22 S 655. 

Ill.—Strause v. Dutch, 250 I11.,326, 
95 NE 286,.85 LRANS 413 [aff 154 
Ill. A. 269]: Webster v, Fleming, 178 
Ill. 140, .52 NE 975. " 

Ind.—Stevens v. Dufour, 1 Blackf. 


387. 
5 pico ven v. Pillsbury, 36 Me. 
78. 

Mich.—National City Bank v. Tor- 
rent, 139 Mich. 259, 89 NW 938; 


Shields v. Riopelle, 63 Mich. 458, 30 
NW 90; Lawrence v. Fellows, Walk. 
468. 
Minn.—Washington lL. Ins. Co. v. 
Marshall, 56 Minn. 250, 57 NW 6858. 
Miss.—Stark v. Mercer, 4 Miss. 377. 
Mo.—Scott v. Jackson, 2 Mo. 104; 


380, 


< 


[§§ 1990-1991 ~ 


And in an action by a grantee to 
declare the deed a mortgage for fraud of the 
grantor, and to foreclose it, it is within the equity 
jurisdiction of the court, where, the premises had 
been sold on foreclosure of a prior mortgage, to 
give a money judgment for the amount that plain- 
tiff advanced on the faith of the deed.®® 

In the federal courts, where the equities on which 
the bill is based wholly fail, there cannot be a per- 
sonal judgment, although the Equity Rule®® allows, 
in a suit for foreclosure of mortgage, a decree for 
any balance due above the proceeds of the sale.%” 

[§ 1991] 4. Action for Deficiency—a. In General 
—(1) Right of Action. 
foreclosure sale are not sufficient to satisfy the 
mortgage debt, and plaintiff did not recover a de- 
ficiency judgment in the foreclosure suit,?8 or was 
prevented from doing so by want of authority in 
the court to grant it,°? want of jurisdiction over 
defendant,’ or other cause,? he may thereafter main- 
tain an action against the person liable for such 
deficiency,’ basing his action on the note or bond 


Where the proceeds of a 


Hiemenz v. Starck, (A.) 198 SW 447. 

Nebr.—Armstrong v. Patterson, 97 
Nebr. 229, 149 NW 408, 97 Nebr. 871, 
152 NW 311. 

N. Y.—Rutherfurd Realty Co. v. 
Cook, 198 N. Y¥. 29, 90 “NE. 1112: 
Hutchinson v. Ward, 192 N. Y¥. 375, 
85 NE 390, 127 AmSR 909; New York 
L. Ins. Co. v. Aitkin, 125.N. Y. 660, 
26 NE 732; Hand v. Kennedy, 83 
N. ¥. 149; Southworth v. Scofield, 51 
N. Y. 513; Rowley v. Nellis, 87 App. 
Div. 621, 84 NYS 1143; Siewert v. 
Hamel, 33 Hun 44; Goldman v. 
Rhoades, 122 Misc. 567, 203 NYS 
548; Globe Ins. Co. v. Lansing, 5 Cow. 
15 AmD 474; Dunkley v. Van 
Buren, 3 Johns. Ch. 330. 
oho a ee v. Vansickle, 35 Oh. St. 

Or.—Wright v. Wimberly, 94 Or. 1 
184 P 740, 757 [quot Cyc]. ; 

a.—Baum vy. Tonkin, 110 Pa. 
1 A 585. oe 

Tex.—Ward v. Green, 88 Tex. 

30 SW 864, Mi 

Wash.—International Mortg. Bank 
v. Hachez, 92 Wash. 180, 158 P 991. 

[a] In California, although. there 
can be but one action on a debt so 
secured, and although no valid judg- 
ment can be entered for deficiency 
against a nonresident mortgagor, the 
deficiency constitutes a subsisting 
indebtedness upon which an action 
may be brought after the mortgage 
Security has been exhausted by a 
foreclosure sale, whether the action 
1S viewed as based on the note upon 
which the proceeds of sale may be 
treated aS a payment, or as on an 
indebtedness resulting from the facts 
stated. Biumberg v. Birch, 99 Cal. 
416, 34 P 102, 37 AmSR) 67.) Com= 
pare Lindsay vy. Collings, (Tex. Civ. 
A.) 182 SW 879 (construing Califor- 
nia statute, and holding that, where 
such action has been brought, and 
nothing realized, because of a prior 
mortgage, although the mortgagor 
was not a resident of that state so 
that a personal judgment could be 
obtained against him, an action can- 
not thereafter be maintained on the 
eins Bore 

onnecticut (1 rior to 
1883 the foreclosure of » hortaaee 
operated as a bar to any subsequent 
action on the mortgage debt. Acam- 
pora v. Warner, 91 Conn. 586, 101 A 
332. (2) But since then the right of 
a mortgagee to a deficiency judgment 
has been recognized if the property 
acquired on foreclosure fails to sat- 
isfy the mortgage indebtedness. 
Acampora v. Warner, supra; Post v. 
Tradesmen’s Bank, 28 Conn. 420. (3) 
The statutory provision allowing an 
appraisal of the mortgaged property 

aE A Deas ete 
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secured by the mortgage,* or on the foreclosure 
judgment,® or simply on the indebtedness arising 
from the foreclosure and the failure to extinguish 
Although the cause of 
action is not on the note, but is on the covenant of 
assumption in the mortgage, yet the note is the 
evidence of the indebtedness’ and the right to sue 
on the covenant goes with the note to whomsoever 


the original debt or claim.® 


as the basis for a deficiency judgment 
is not the only method whereby a 


deficiency in the security may be 
determined. Acampora v. Warner, 
supra. (4) But in order to prevent 


a foreclosure operating as payment 
of the debt, it is necessary that all 
parties liable for the payment of 
such debt should be made parties to 


the foreclosure proceedings. Acam- 
pora v. Warner, supra. 
[ec] In Idaho an action to recover 


a balance due after the foreclosure 
of a mortgage cannot be maintained. 


Winters: v., Hubs Min.) “Co., 57- Wea: 
287. 
{d] In Montana a provision of the 


statute that there is but one action 
for the recovery of a debt, or the en- 
forcement of any right secured by 
the mortgage upon real estate or per- 
sonal property, does not include the 
right of the mortgagee to personal or 
eollateral security not falling fairly 
within the meaning of the term 
“mortgage,” and, therefore, does not 
defeat his right, after the foreclosure 
of the mortgage, without satisfying 
the debt, to sue for the conversion 
of a crop grown on the premises, and 
held by him as additional security. 
Craig v. Burns, 65 Mont. 550, 212 P 
$56, 858 [cit Cyc]. 

[e] In New Jersey (1) a statute 
provides that no decree for a de- 
ficiency shall be made in the fore- 
closure suit, but leaves to the mort- 
gagee the right to sue for and re- 
cover the deficiency, if any shall be 
found to exist, in a subsequent pro- 
ceeding. Princeton Sav. Bank v. 
Martin, 53 N. J. Eq. 463, 33 A 45 
faft) 54 ON: oo. Bar! 435,034 PA). 10683; 
Toffey v. Atcheson, 42 N. J. Eq. 182, 
6 A 885; Allen v. Allen, 34 N. J. Ea. 
493; New Brunswick Relief Corp. v. 
mden! (Che): #467 Agate ys Such a 
statute is not unconstitutional, even 
in its application to proceedings on 
mortgages made before its enact- 
ment. Affecting the remedy only, it 
cannot be said to impair the obliga- 
tion of contracts. Toffey v. Atche- 
son, supra. (3) A trustee in a mort- 
gage given by a corporation to se- 
cure an issue of its bonds cannot be 
given authority by the mortgage to 
sue for the deficiency remaining 
after foreclosure of the mortgage by 
him, the trustee not being the holder 
of the bonds and the bonds not be- 
ing payable to him, especially in a 
jurisdiction in which a separate suit 
at law on the bonds is necessary to 
secure a judgment for deficiency. 
In re Ellis, Inc., 242 Fed. 156 [aff 
252 Fed. 483, 164 CCA 399] (con- 
struing New Jersey law). (4) A 
mortgagee secured by  collatéral 
mortgage which is to become void on 
the payment of the principal mort- 
gage is not bound to sue on the bond 
given with the principal mortgage 
for a deficiency, but may foreclose on 
the collateral mortgagee instead. 
Wyckoff v. Holmes, 82 N. J. Hq. 536, 
88 A 832. (5) A statute providing 
that no judgment shall be entered by 
confession on any bond where a 
mortgage has or may hereafter be 
given for the same debt or in any ac- 
tion on such bond, unless prior to the 
entry of such judg ment, if it shall 
be by confession, or prior to the be- 
ginning of such action, if the pro- 
ceeding is by action, there shall be 
filed a written notice of the proposed 
judgment or action, is constitutional 
for it relates to a method of pro- 
cedure, arid does not curtail or re- 
strict a remedy in derogation of the 
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terms of the contract. Pennsylvania 
Co. for Ins. of Lives v. Marcus, 89 
N. J. L. 6388, 99 A 405 [rev on other 
SrOuUNnd ss iS ShaNews o) Luis tao Dera iGO). 
(6) A judgment is nugatory if such 
notice is not filed before the begin- 
ning of an action after foreclosure 
to recover a deficiency, and a filing 
afterward nunc pro tunc is not suffi- 
cient, regardless of whether inter- 
vening rights of others have been ac- 
quired or not, the statute being man- 
datory, and not limited to judgments 
by confession. Neu v. Rogge, 88 N. 
J. L. 335, 95 A 682. 

[f] In Utah, under a statute per- 
mitting only one action to enforce 
any rights secured by mortgage when 
judgment shall be given adjudging 
the amount due and the sale of the 
property, and permitting a general 
execution to issue against the debtor 
only after sale of the mortgaged 
property, in the absence of personal 
service in a foreclosure action, the 
amount of the deficiency remains a 
subsisting debt of the mortgagor 
which may be sued for by the mort- 
gagee. Boucofski v. Jacobsen, 36 
Utah 165, 104 P 117, 26 LRANS "898; 
Donaldson v. Grant, 15 Utah 231, 49 
Pat: 

[gg] In Canada (1) if the mort- 
gagee becomes the purchaser at the 
foreclosure sale, and remains in pos- 
session, he may sue the mortgagor 
for the balance of the debt remain- 
ing unsatisfied by the foreclosure. 
This, however, has the effect of open- 
ing the foreclosure, and he must give 
the mortgagor a further opportunity 
to redeem. Ryan v. Caldwell, 32 N. 
S. 458; Re Chandler, 17 N. os 
Almon v. Busch, Russ. Eq. Cas. (N. 
S.) 362. (2) But a mortgagee who 
has foreclosed and after foreclosure 
has so dealt with the property that 
he cannot restore it unaltered 1n 
character and quantity cannot pursue 
his remedy on the covenant. Ber- 
nard v. Faulkner, 7 Alta. L. 439, 18 
DomLR 174, 7 WestWkly 162; Rea 
v. Polak, 15 OntWN 138. (3) Thus, 
if the mortgagee has, since the sale, 
disposed of the property to.a stran- 


ger, the action must fail (Ryan v. 
Caldwell, supra; Re Chandler, su- 
pra; Almon v.' Busch, supra), (4) 


although he may be permitted to ob- 
tain a reconveyance or release so as 
to enable him to comply with his 
obligation (Rea v. Polak, supra). 
(5) And the fact that during some 
period of time he was unable to dis- 
charge his duty is not enough to 
work an absolute discharge of the 
covenant. The mortgagor must show 
that he is prejudiced by the conduct 
of the mortgagee. Rea v. Polak, su- 
pra. (6) And it has been held that, 
where the mortgagee seeks a decree 
for sale instead of foreclosure, and, 
after purchasing *the property at a 
sale under a rule of court, afterward 
conveys to a third person, he is not 
debarred from suing on the bond for 
the deficiency. Kenny vy. Chisholm, 
19 N. S. 497. (7) And it would seem 
that, in Nova Scotia, whenever a 
mortgagee has brought a foreclosure 
suit and no claim for the deficiency 
is included therein, the mortgagee is 
not debarred from seeking the de- 
ficiency by an action on the cove- 
nant. McNeill v. O’Connor, (N. S.) 
2 EHastLR 288 [foll Kenny v. Chis- 
holm, supra]. 


4 Cal—Adams v. Wallace, 119 
Cal. 67; 51 Ps 

Fla.—Webber vy. Blanc, 39 Fla. 
224, 22 S 655. 
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it is transferred.® 
What law governs. 
when a bond and mortgage on real property in a 
foreign state are executed by residents of that state, 
it will be assumed that it was intended by the par- 
ties that the contracts should be controlled by the 
existing laws of that state, 
binding force, but as to the manner of their enforce- 


Since, under the general rule,® 


not only as to their 


Ind.—Stevens v. Dufour, 1 Blackf. 
Me.—Porter v. Pillsbury, 36 Me. 
N. Y.—Collins’ Pet. 6 AbbNCas 


227; Lansing v. Goelet, 9 Cow. 346; 
Pope vy: Mumfordy 3: Barb.) (Ch 


Or.—Wright v. Wimberly, 94 Or. 1, 
184 P 740, 757 [quot Cyc]. 

Tex.—Ward Vier Greeny 3:3) Mexn ig. 
30 SW 864. 

[a] Action against guarantor.— 
(1) An action may be maintained 
against the person who guaranteed 
the payment of the mortgage note or 
debt, to recover the deficiency arising 
on foreclosure sale. Collins’ Pet., 6 
AbbNCas (N. Y.) 227. (2) Such an 
action, being on the contract of 
guaranty, and not on the mortgage 
debt, is not within a statute prohib- 
iting a personal action for a defi- 
ciency until after foreclosure of the 
mortgage. Adams vy. Wallace, 119 
Cal Gio ls Pes 

5. Cal.—Hibernia Sav., etc. 
v. Boyd, 155 Cal. 193, 100 P 239. 

Ind.—Crampton v. Collyers, 78 Ind. 
A. 582, 135 NE 584. Compare Lip- 
perd v. Edwards, 39 Ind. 165 (holding 
that a mere judgment of foreclosure 
of a mortgage, without a personal 
judgment for the debt, or for the 
recovery of the residue after the 
mortgaged premises have been sold 
and the proceeds applied, cannot be 
made the foundation of anfaction for 
the purpose of collecting an unpaid 
balance of the debt secured by the 
mortgage). 

Nebr.z—-Armstrong v. Patterson, 97 
Nebr. 229, 149 NW 408, 97 Nebr. 871, 
152 NW, 311. 

N. Y.—Doscher v. Obermeyer, 177 
App. Div. 256, 163 NYS 997 [aff 223 
N. Y. 699 mem, 119 NE 1039 mem]; 
Hanover F. Ins. Co. v. Tomlinson, 3 
Hun 630, 6 Thomps. & C. 127. 

Oh. —Doyle v. West, 60 Oh. St. 438, 
54 NE 469. 

Or.—Wright v. Wimberly, 94 Or. 1, 
184 P 740, 757 [quot Cyc]. 

Tex.—Walker v. Garland, (Commn. 


Soc. 


A.) 235 SW 1078 [aff (Civ. A.) 220 
SW 399]. 
[a] Wo right of action can be 


based on judgment of foreclosure 
rendered after constructive service 
on defendants, Such judgment being 
exhausted by sale of premises. 
Crampton v. Collyers, 78 Ind. A. 582, 
135 NE 584. 

[b] A deficiency judgment ren- 
dered in a federal court is a specialty 
within the meaning of statute limit- 
ing the time within which an action 
may be brought, and an action in the 
state court based thereon is barred 
if not brought within five years from 
judgment. Armstrong v. Patterson, 
97 Nebr. 229, 149 NW 408, 97 Nebr. 
87, 152 NW. 311: 

{c] Balance must first be ascer- 
tained.—_A judgment foreclosing a 
mortgage, even if final, cannot be 
sued on until the proceeds of the 
mortgaged property have been ap- 
plied thereon and the balance due 
thereon definitely ascertained. Walker 
v. Garland, (Tex. Commn. A.) 235 
509] LOTS Cathe” (Civi 7A.) 220 (SW 

6. Blumberg v. Birch, 99 Cal. 416, 
34 P 102, 37 AmSR 67; Baum v. Ton- 
kin, 110° Pa: 569, 1 A 535: 

7. See infra § 1998. 

8 La Rue v. Bloch, 215 Mo. A. 
501, 255 SW 321: 

9. See Conflict of Laws se 27, 76 
et seq. See also supra § 818 
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ment, for the foreign law becomes a part of the 
contract,’°. when such mortgage has been fore- 
closed in one state, there can be no action for a 
deficiency in another on the bond as a mere common- 
law obligation to pay the money, but the mortgagor 
must pursue the remedy afforded by the statute of 
the foreign state. 

[§ 1992] (2) Leave To Sue. Under the practice 
in some jurisdictions!? an action to recover a de- 
ficiency cannot be maintained without first obtain- 
ing leave to sue from the court in which the fore- 
closure proceedings were heard.1* If the action 
is begun without obtaining leave, the court may 
grant leave nunc pro tune, or authorize plaintiff 
to ‘‘bring and continue’’ the suit.t4 

Applicability of statute generally. Such a statute 


applies only to the holder of a mortgage!® and not | 


to an action by one secondarily tiable who was paid 
the deficiency against the one primarily liable.t° Nor 
does such a statute apply to an action for a de- 
ficiency, brought in a different state from that in 
which the foreclosure was had.17 And it is not 
necessary for the assignee of a bond and mortgage 


10. Hutchinson vy. Ward, 114 App. 
Div. 156, 99 NYS 708; Sea Grove 
Bldg., etc., Assoc. v. Stockton, 9 Pa. 
Cor 59339598. 

“These facts raise the question 
whether, under the above cited Acts 
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for enough to satisfy the debt, an 
action within six months may be] 86N. Y. 634]. 
brought upon the bond for such de-| Co. 
ficiency, and that in such a case the 
foreclosure is opened and the mort- 
gagor may redeem, 


to obtain leave of court to bring an action for the 
deficiency after foreclosure against an intermediate 
grantee of the premises, who was not made a party 
to the foreclosure.*® 

Action in probate court. This rule’? does not apply 
to an action begun by leave of the probate court 
upon the bond of the mortgagor’s residuary lega- 
tee.2° 

Action on deficiency judgment. This rule?! does 
not apply to an action on a judgment already re- 
covered for the deficiency, as that becomes a new 
obligation on being docketed.?? 

Continuance of foreclosure proceeding. An appli- 
cation for a deficiency judgment that is treated as 
a continuation of the original mortgage foreclosure 
action does not come within the meaning of the stat- 
ute which provides that such a proceeding must first 
be authorized by the court.?° 

Notice must be given of an application for such 
leave to sue.** 

Discretion of court. The court is not absolutely 
bound to grant the application, but may refuse, in 
the exercise of a sound discretion.”® 


14. Earl v. David, 20 Hun 527 [aff 
But see U. S. Life Ins. 
v. Poillon,. 3 Silv. Sup. 309,-6 
NYS 370 [app dism 121 N. Y. 674 
mem, 24 NE 1095 mem]; Walton v. 


the mortgagor} Grand Belt Copper Co., 11 NYS 110 


of the Assembly of New Jersey, the 
plaintiff can recover, in the suit 
brought upon said bond in this 
county, and the answer to this ques- 
tion must depend upon whether the 
Acts referred to are Acts of limi- 
tation or are incidents of the con- 
tract and affect the rights of the 
parties. If the former, the lex fori 
must govern; if the latter, the lex 
loci contractus. ... The Act of 1881 
is not an Act of limitation, but an 
Act prescribing and regulating the 
mode of procedure on all mortgage 
contracts entered into in the state 
of New Jersey. ... While the Act 
does not say that the debt is extin- 
guished unless the mortgagee bring 
his suit on the bond within the time 
specified, yet such is clearly the im- 
plied and logical conclusion; for, if 
not extinguished, and suit could be 
afterwards brought, the foreclosure 
and sale would not be opened; the 
judgment creditor would be deprived 
of his right of redemption and the 
six months’ limitation would be 
without meaning and useless. It is 
furthermore apparent, from the title 
of the Act itself, that it is not one 
of limitations, for it declares it to 
be ‘An Act concerning proceedings 
on bonds and mortgages given for 
the same indebtedness and the fore- 
closure and sale of the mortgaged 
premises thereunder.’ We are there- 
fore of the opinion that the Act of 
the Assembly of New Jersey of 
March 23, 1881, was an incident of 
the contract, affecting not merely the 
remedy under, but the rights of the 
parties to, the contract, and that, by 
the failure of the plaintiff to proceed 
on his bond within six months from 
the date of the sale of the mort- 
gaged premises, the debt is extin- 
guished and he cannot recover in his 
action.” Sea Grove Bldg., etce., ASs- 
soc. v. Stockton, supra. 

11, Hutchinson v. Ward, 114 App. 
Div: 156,99 NYS 108% Stumpf. jv. 
Hallahan, 101 App. Div. 388, 91 NYS 
1062) [aff 185 IN.) Y. 
1196 mem]; Sea Grove Bldg., etc., 
Assoc. v. Stockton, 148 Pa. 146, 23 
A 1063. 

[a] Where the statute of.a for- 
eign state provides that, upon a fore- 
closure on lands in that state, no 
deficiency judgment can be obtained, 
but that if the property does not sell 


550 mem, 77 NE’ 


having followed the foreign statute 
in his foreclosure must also pursue 
the remedy therein provided for a de- 
ficiency. Hutchinson y. Ward, 114 
App. Div. 156, 99 NYS. 708. 

12. See statutory provisions; and 
cases infra this section. 

13. Mich.—Culver v. Detroit Su- 
per. Judge, 57 Mich. 25, 23. NW 469; 
Innes v. Stewart, 36 Mich. 285. 


Nebr.—Bennett v. Winegar, 103 
Nebr. 848, 174 NW 512; Waugh v. 
Newell, 62 Nebr. 438, 87 NW 1438; 


Meehan v. Fairfield First Nat. Bank, 
44 Nebr. 213, 62 NW 490. 

N. Y.—Rutherfurd Realty Co. v. 
COokjyy LoSs7iNes Yer 29 GOV ON Bin al tae 
Earle v. David, 86 N. Y. 634; Scofield 
v. Doscher, 72 N. Y. 491;.Comstock 
v. Drohan, 71 N. Y. 9; Equitable L. 
Ins. Soc. v. Stevens, 68 N. Y. 341; 
Rothschild v. Bernheimer, 160 App. 
Div. 530, 145 NYS 955; Cooper Co. v. 
Naumburg, 154 App. Div. 225, 138 
NYS 1005; Darmstadt v. Manson, 144 
App. Div. 249, 128 NYS 992; Morrison 
v. Slater, 128 App. Div. 467, 112 NYS 
855; Robert v. Kidansky, 111 App. 
Div. 475, 97 NYS 913 [aff 188 N.Y. 
638 mem, 81 NE 1174 mem]; Durham 
v. Chapin, 30 App. Div. 148, 52 NYS 
188; Bache v. Doscher, 41 N. Y. Su- 
per. 150 [aff 67 N. Y. 429]; U. S. Life 
Ins. Co. v. Gage, 13 NYS 837, 26 Abb 
NCas 16; Schultz v. Mead, 8 NYS 6638 
[aff 128 N. Y. 680 mem, 29 NE 149 
mem]; U. S. Life Ins. Co. v. Gage, 3 
NYS 398: 

Alta.—Bernard v. Faulkner, 7 Alta. 
Haase, 18 DomLR 174, 7 WestWkly 

N. S.—Acadia Loan Co. v. Legere, 
45 N. S. 328. 

[a] Application of a mortgagee 
after foreclosure for leave to enforce 
his personal remedy against the 
mortgagor may be granted, provided 
the mortgagee is still prepared to 
retransfer the land to the mortgagor 
upon being paid in full. Bernard v. 
Faulkner, 7 Alta. L. 439, 18 DomLR 
174, 7 WestWkly 162. 

[b] Lack of authority from the 
court to sue is not a defense neces- 
sary to be pleaded and proved affirm- 
atively by defendant, but the au- 
thority must be alleged or at least 
proved by plaintiff in order to main- 
tain his action as there is no present 
right of action without the authority. 
Scofield v. Doscher, 72 N. Y. 491. 


(both cases holding that this practice 
is not in the orderly administration 
of justice and should not be encour- 


aged). 

15. See cases supra note 13. 
ainee Comstock v. Drohan, 71 N. 
‘17. Williams v. Follett, 17 Colo. 


bl, 2SiaPr ssOse New York: i bns... Co: 
v. Aitkin, 125 N. Y. 660, 26 NE 732; 
New York Mut. L. Ins. Co. v. Smith, 
54 N. Y. Super. 400. 
Campbell was Smith, 7 La INewey: 
See supra text and note 13. 

20. Culver v. Superior Ct. Judge, 
57 Mich. 25, 28 NW 469. 

21. See supra text and note 13. 

22. Schultz v. Mead, 8 NYS 663 
[aff 128 N. Y. 680 mem, 29 NE 149 
mem]. 

23. Bennett v. Winegar, 103 Nebr. 
843, 174 NW 512. 

24. Cooper Co. v. Naumburg, 154 
App. Div. 225, 138 NYS 1005; Matter 
cay anal, 53 App. Div. 136, 65 NYS 

25. Equitable L. Ins. Soe. v. Ste- 
vens, 63 N. Y. 341; Stehl v. Uris, 210 
App. Div. 444,206 NYS 296; Steiner 
v. Day, 161 App. Div. 742, 147 NYS 
200; Rothschild v. Bernheimer, 160. 
App. Div. 530, 145 NYS 955; Cooper 
Co. vy. Naumburg, 154 App. Div. 225, 
138 NYS 1005; Darmstadt v. Manson, 
144 App. Div. 249, 128 NYS 992; 
Morrison vy. Slater, 128 App. Div. 467, 
112 NYS )856;3" Acadia: Loan, Co. xs 
Legere, 45 N. S. 328. 

[a] The propriety of an order 
granted under statute providing that, 
pending an action to foreclose, or 
after final judgment, no other action 
shall be commenced to recover any 
part of the mortgage debt without 
leave of court, must be determined 
on equitable principles. Steiner v. 
pay, 161 App. Div. 742, 147 NYS 


{b] Xustrations.—(1) Where the 
mortgagor’s executors extended the 
time of payment of the mortgage, 
and foreclosure resulted in deficiency, 
but no effort was made to hold the 
executors personally liable, the court 
will not grant leave to sue the execu- 
tors on a bond for deficiency nine 
years after foreclosure and twelve 
years after the alleged liability ac- 
crued, where the executors have no 
assets of estate from which they can 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§ 1993] b. Equitable Actions. A suit in equity 
is not maintainable by a mortgagee against his mort- 
gagor for a balance due upon the indebtedness se- 
eured by the mortgage, which indebtedness a sale 
of the mortgaged property has failed to satisfy in 
full, as the mortgagee has an adequate and complete 
remedy at law;?° but such an action is maintainable 
against guarantors of the obligation secured,?* or 
erantees who have assumed payment of the encum- 
branee,”® although in the latter case it has been held 
that the mortgagor cannot be joined.?® 

[§ 1994] ¢. Proceedings against Equity of Re- 
demption. In some jurisdictions, on a mortgage 
sale for less than the amount of the debt, the mort- 
gagee may file a supplementary petition, asking a 
sale of the equity of redemption, under decree of 
the court,®° but the right to have this sale grows 
out of the fact that he has an unsatisfied judg- 
ment.3+ ’ 

[§ 1995] d. Limitations and Laches. Under vari- 
ous statutes providing for the time within which 
an action for a deficiency must be brought,®? the 
limitation begins to run from the date of the fore- 
closure decree,** or of the sale,** or of the eonfirma- 
tion thereof.2® The right of action upon a bond 
secured by the mortgage will not be barred by the 
lapse of the statutory period after the sale of the 
mortgaged premises in proceedings instituted to 
reimburse themselves. Stehl v. Uris, 
210 App. Div. 444, 206 NYS 296.) 326, 59 S 643. 


(2) Where plaintiff, in foreclosure, 28. 
recovered a judgment which made no/C.) 49 
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27. Gurley v. Robertson, 178 Ala. 
Giesy v. Gregory, 15 App. (D. 
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foreclose a prior mortgage.°® Unreasonable delay 
in bringing such a suit may also defeat plaintiff’s 
right to recover, but he is not chargeable with laches 
because he takes all the time which the statute al- 
lows him.** And the maintenance of a bill in equity 
to enforce a deficiency decree will not be barred by 
laches where the limitation period had not expired, 
and there had been no change rendering the granting 
of relief inequitable.*® 

[§ 1996] e. Defenses. In proceedings to recover 
a deficiency, the validity of the decree of foreclosure 
cannot be attacked, unless on the ground of fraud,°*® 
nor can defendant set up any defenses which existed 
when the foreclosure suit was tried and should have 
been interposed in that action.t*? .In an action 
against a purchaser of property who, as part of 
the consideration, had agreed and assumed payment 
of the mortgage, it is not available as a defense 
that defendant was not a party to the foreclosure 
proceedings.4 But defendant may plead that the 
action is in violation of an agreement or promise 
that he should not be held liable for a deticiency.*? 
Where a surety for a mortgage debt afterward be- 
comes the owner of the mortgaged. premises, and 
assumes the payment of the mortgage, and subse- 
quently conveys the mortgaged premises to another 
person, such surety is released in equity from liabil- 
ity for a deficiency arising on foreclosure of the 
have assumed the mortgage, defends 
on the ground of fraudulent repre- 


sentations that he would not be liable 
on his assumption, the answer was 


provision for a deficiency, and elected 
to sell the premises, which brought 
much less than their real value, and 
an insufficient amount to pay the 
judgment and costs, plaintiff, two 
years after the sale, was not entitled 
to leave to sue for the deficiency 
the obligors on a bond given in con- 
nection with the mortgage. Darm- 
stadt v. Manson, 144 App. Div. 249, 
128 NYS 992. (3) Where the execu- 
trix of a deceased mortgagor ap- 
peared individually in foreclosure of 
a senior mortgage, but did not an- 
sSwer because advised that there 
eould be no deficiency judgment, and 
the junior mortgagee, made a party, 
did not request action against the 
executrix as such, and purchased at 
the sale practically the claims of 
both mortgagees, the equities, from 
the standpoint of the executrix, did 
not justify an order permitting the 
junior mortgagee to sue for a defi- 
ciency judgment. Steiner v. Day, 
161 App. Div. 742, 147 NYS 200. 
(4) Where, 
ings, a deficiency judgment was not 
asked for against an assignee of a 
mortgagor, who had guaranteed 
prompt payment of the debt, because 
of an agreement made for the as- 
signee’s benefit that he should not be 
held liable for any deficiency if it 
were satisfied from other sources, 
there was no election so as to pre- 
vent the granting of an application 
to sue the assignee, on his guaranty 
contract, for the amount of a defi- 
ciency. Rothschild v. Bernheimer, 
160 App. Div. 530, 145 NYS 955. (5) 
Plaintiffs are not entitled, under a 
statute, to sue the guarantors of a 
mortgage debt for a deficiency on a 
foreclosure, where, so as to hasten 
the matter to a decree, they did not 
proceed against one of the guaran- 
tors in the foreclosure action, where, 
althouga another guarantor was made 
a party, he was expressly informed 
that no personal claim was made 
against him, and where no excuse is 
given for not making the third 
guarantor a party. Morrison _ v. 
Slater, 128 App. Div. 467, 112 NYS 
S00. 


26. Giesy v. Gregory, 15 App. (D. 
C.) 49. 


in foreclosure proceed-, 


29. Giesy v. Gregory, supra. 

30. Rogers v. Beam, 169 Ky. 239, 
183 SW 930. 

31. Rogers v. Beam, supra. 

32. See statutory provisions. 

-383. Smith v. Pegg,'111 Mich. 232, 
69 NW 488; Thompson v. Cheeseman, 
15 Utah 48, 48 P 477. 

34 Taylor v. Van Nimwegen, 86 
N. J. L. 80, 91 A 595; Hinkle v. Cham- 
pion, 42 N. J. Hq. 610, 8 A 656. 

[a] An indemnity bond to secure 
to a mortgagee the payment of 
money to be found due on the fore- 
closure of a mortgage is within the 
purview of the act of 1880 relating 
to bonds and mortgages given for 
payment of the same indebtedness, 
and suit on such indemnity bond 
should be brought within six months 
after the foreclosure sale. Taylor v. 
yee Nimwegen, 86 N. J. L. 80, 91 A 

vo. 

35. Pochin v. Conley, 74 Nebr. 429, 
104 NW 878. 

36... Wheeler vy. Ellis, 56 N. J. L: 
28, 27 A 911. 

87. Wallace v. Field, 56 Mich. 8, 
22 NW 91; Newton v. Evers, 77 Misc. 
C19 W137, AN YS 28077 

388. Gurley v. Robertson, 178 Ala. 
326, 59 S 643. U 

39. Corning v. Burton, 102 Mich. 
86, 62 NW 1040; Carpenter v. Mea- 
chem, 111 Wis. 60, 86 NW 552. 

40. Stover v. Tompkins, 34 Nebr. 
465, 51 NW 1040; State Mut. Bldg., 
etc., Assoc. v. Batterson, 77 N. J. L. 
BU 71 A ALS. 

Available defenses in foreclosure 
see supra § 1530. 

Conclusiveness of foreclosure de- 
cree generally see Supra § 1777 et 
seq. 

41. Doscher v. Obermeyer, 177 
App! Div. 256, 163° NYS’ 997° [aff 223 
N. Y. 699 mem, 119 NE 1039 mem]. 

42. Bradbury v. Carter, 291 Fed. 
363; Smith v. Smith, 46 Mich. 301, 
9 NW 425; Wiebke v. De Wyngaert, 
88 N. J. Ea. 41, 101 A 410; Witherell 


v. Kelly, 195 App. Div. 227, 187 NYS, 


42; McLaughlin v. Durr, 76 App. Div. 
75, 78 NYS 798; Matter of Marshall, 
53 App. Div. 136, 65 NYS 760. 

[a] Representations must be set 
forth in answer.—(1) Where the 
mortgagor’s purchaser, alleged to 


insufficient where it did not set forth 
what representations were, who made 
them, and by what authority. 
Wiebke v. De Wyngaert, 88 N. J. Eq. 
41, 101 A 410. (2) A plea alleging 
that, through collusion between the 
mortgagee and the mortgagor, prop- 
erty was mortgaged for more than it 
was worth, and defendant was in- 
duced to purchase property and as- 
sume payment of mortgage debt, 
States a defense. Bradbury v. Car- 
ter, 291 Fed. 3638. 

[b] Assurance that there woulda 
be no deficiency judgment.—(1) If 
the mortgagor, in reliance upon as- 
Surances of the mortgagee’s agent 
that there would be no deficiency 
judgment against him, had just 
grounds to remain inert, without 
further securing himself, or without 
protecting himself against a defi- 
ciency, the mortgagee was estopped 
to claim under a deficiency judg- 
ment, the mortgagor permitting a 
foreclosure by sale in a jurisdiction 
where the practice was strict fore- 
closure. Witherell vy. Kelly, 195 App. 
Divs, 227, 187 “INVS* 4355 C2) Aandess: 
statement by the mortgagee’s agent, 
“There will be no deficiency judg- 
ment against you; we won’t bother 
you any, because we think we will 
get our money out of it,” is not a 
mere expression of opinion, but a 
statement upon which the mortgagor 
could rely, as estopping the mort- 
gagee from obtaining a deficiency 
judgment. Witherell v. Kelly, supra. 

{c] Facts not constituting elec- 
tion to look to property.—Where an 
assignee of a second mortgage sued 
to foreclose the mortgage, but, the 
property being sold under foreclosure 
of the first mortgage, the suit on the 
second mortgage was not prosecuted 
to judgment, the fact that the as- 
signee did not ask for a personal 
judgment against his assignor on a- 
guaranty of the mortgage in his ac- 
tion for foreclosure did not of it- 
self constitute a binding election to 
look to the property for payment, so 
as to preclude such assignee from 
maintaining a subsequent action 
against the assignor to recover a de- 
ficiency. McLaughlin v. Durr, 76 
App. Div. 75, 78 NYS 798. 
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mortgage where the mortgagee has delayed to fore- 
close the mortgage after being requested by the 
surety to do so, and the deficiency is caused by 
such delay.** 

Release of property by mortgagee. Defendant 
may plead that the mortgagee released property sub- 
ject to the satisfaction of the mortgage debt.** 
Where a mortgagee, by arrangement with the grantee 
of the mortgagor, consents to the property being 
sold, under ah agreement to accept the proceeds 
in lieu of his claim on the property, but not in satis- 
faction of the debt evidenced by the bond, he has 
so treated the property as his own as to make it 
competent to show what the property was really 
worth, and to that extent to have it applied, pro 
tanto, in payment of the mortgage debt;** and fur- 
thermore, where a mortgage has been so released 
before the note is due, the conduct of the mortgagee 
in thus precipitating the maturity of the debt with- 
out the consent of the mortgagor will relieve the 
mortgagor from any liability on the bond for the 
deficiency.4¢ But in order to have an alleged release 
of land of greater value than the amount of the 
mortgage operate as a payment of the mortgage debt 
as to defendants, they must show that such release 
was without their consent, and unless so established 
it does not constitute a defense to the claim for 
deficiency judgment against them.** 

Inadequacy of price at sale.*S It is not an avail- 
able defense that the price for which the property 
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sold on foreclosure was less than its real value, 
unless fraud in making the sale is charged.*9 

Counterclaim for waste.°°? Jurthermore, defend- 
ant may set up a counterclaim for damages from 
waste committed on the mortgaged premises while 
in the mortgagee’s possession.®! 

[§ 1997] f. Parties to Actions.®°? In the case of 
joint mortgagors, all should be made defendants to 
an action to enforce personal lability for the de- 
ficiency.°> Where the action is against a purchaser 
of the premises, who assumed the mortgage, the 
original mortgagor is not a necessary party.°t And 
it has been held that a mortgagee cannot pursue 
his claim against the mortgagor and his grantee in 
one suit,°* but is confined to an action at law against 
the mortgagor or a bill in equity against the gran- 
tee.°° Where a mortgagee seeks in equity to charge 
the husband of the last of several successive grantees, 
all of whom assumed payment of the mortgage debt, 
with payment of the deficiency, upon the theory 
that there was a resulting trust in his favor, because 
he furnished the purchase money, although the le- 
gal title was conveyed to his wife, the wife is a 
proper, if not a necessary, party to the bill.5? 

[§ 1998]. g. Evidence. General rules®? apply as 
to admissibility®® and sufficiency.%° 

[§ 1999] 5. Execution for Deficiency*'—a. In Gen- 
eral. In some states the method of collecting the 
deficiency after a foreclosure sale is by the issue 
of a general execution as a part of the foreclosure 


43. Remsen v. Beekman, 25 N. Y.| gage debt, states a defense on the|]in his deed by mistake, and asking 


552. ground of fraud. 
44. Francisco v. Shelton, 85 Va.|ter, 291 Fed. 363. 
Sale price, 


779, 8 SE 789. [ce] 


Bradbury v. Car-|for its reformation, should be made 


by cross bill, to which the grantor, 
so long: as sale} or his personal representatives, as 


45. Laird v. Wittkowski, 67 App.| stands, must be taken, as between/ well as the mortgagee and all other 


Div. 4767 73 NYS 1115. parties, as 
46. Laird v. Wittkowski, supra. 
47. Fratessa v. Roffy, 40 Cal. A. 


179, 180 P 830. 


107 A 420. 
50. Tiability 


§ 1876 51. 
Fed. 363. 


conclusive 
Fischer v. Spierling, 93 N. J. L. 167,} parties. 


Ae mortgagee for a 55. 

48. Inadequacy of price see supra] waste see supra 639. ) 49 
és a y e Connecticut Mut. L. Ins. Co. 
49. U. S.—Bradbury v. Carter, 291} v. Mayer, 8 Mo. A. 18; Smith v. Fife, 
2 Nebr. 10; Staunchfield v. Jeutter, 4 
Conn.—Belmont v. Cornen, 48 Conn.| Nebr. (Unoff.) 847, 96 NW _ 642; Van 58. 


of value.| parties in interest should be made 
Green v. Stone, 54 N. J. Eq. 
387, 84 A 1099, 55 AmSR 577. 

Giesy v. Gregory, 15 App. (D. 


56. Giesy v. Gregory, supra. 

57. Dorsey v. Manning, 15 App. 
CDN CHms gar 
See Evidence 22 C. J. p 1; 23 


[$§ 1996-1999 


338. 

Ind.—Markel v. Evans, 47 Ind. 326. 

La.—Reichard v. Michinard, 33 La. 
Ann. 380. 

Mo.—Hicks v. Beedle, 98 Mo. A. 
223, 71 SW. 1074. 

N. J.—Fischer y. Spierling, 93 N. 
Val £67,200 TAN 420; 

N. Y.—Randrup v. McBeth, 116 
App. Div. 195, 101 NYS 604 [aff 191 
N. Y. 531 mem, 84 NE 1119 mem]; 
Merchants’ Ins. Co. v. Hinman, 34 
Barb. 410, 13 AbbPr 110. 

Pa.—Smith v. Bunting, 86 Pa. 116. 

S. D.—Hollister v. Buchanan, 11 
S. D. 280, 77 NW 1038. 

Tex.—Bray v. Sewall, (Civ. A.) 171 
SW 795. 

Vt.—Sabin v. Stickney, 9 Vt. 155. 

Wash.—Howard v. McNaught, 9 
Wash. 355, 37 P 455, 43 AmSR 887. 

{a] Facts alleging collusion be- 
tween plaintiff and another defendant 
have been held subject to special ex- 
ceptions for immateriality, indefinite- 
ness, and insufficiency. Bray v. Se- 
Welln eC livaee Aly)! aides Sto 

[b] Plea sufficient to show fraud. 
—In an action by mortgagees to re- 
cover a deficiency judgment against 
a grantee of the mortgagors on his 
agreement to assume and pay the 
mortgage debt, a plea alleging that 
the mortgagors had in fact no inter- 
est in the property, but through col- 
lusion with mortgagees, who were 
the real owners, they accepted a con- 
veyance at an exaggerated valuation 
and gave a mortgage back for far 
more than the market value of the 
property, and that pursuant to their 
plan they induced defendant to buy 
the property and assume the mort- 


Riper v. Addy, 6 N. J. li J. 370. 

[a] Waste committed by a grantee 
of the premises over whom the mort- 
gagee had no control or responsi- 
bility cannot be set up as a counter- 
claim. Connecticut Mut. L. Ins. Co. 
v. Mayer, 8 Mo, A. 18. 

52. Parties to foreclosure suit see 
supra § 1551 et seq. 

53. Dorsey v. Manning, 15 App. 
(D. C.) 391; Bowie v. Munroe, 82 Md. 
642, 86 A 11; Princeton Sav. Bank v. 
Martin, 54 N. J. Eq. 435, 34 A 1068; 
Rudolf v. Burton, 85 App. Div. 312, 
82 NYS 592. 

{a] Purchasers of different lots.— 
Where a mortgagee holding both a 
first and a second mortgage on the 
same premises assigned the second 
mortgage, and thereafter the prem- 
ises were subdivided and sold to dif- 
ferent purchasers, the deed to each 
lot making the purchaser thereof 
liable for his proportionate share of 
the amount of both mortgages, it is 
error to determine the liability of the 
various purchasers to the holder of 
the second mortgage, in an action in 
which the holder of the first mort- 
gage is not made a party. Rudolf 
v. Burton, 85 App. Div. 312, 82 NYS 
592. 

54. Giesy v. Gregory, 15 App. (D. 
C.) 49; Green v. Stone, 54 N. J. Ea. 
387, 34 A 1099, 55 AmSR 577; Pruden 
v. Williams, 26 N. J. Eq. 210; Ross 
v. Hanna, 2 WklyNC (Pa.) 222; Har- 
ris, Vv. Rice, 181 S. C: 171, 126) Sin) 764 

{a] Assumption clause inserted 
by mistake.—Where the action for 
deficiency is against a grantee of the 
mortgaged premises, a defense that 
the assumption clause was inserted 


Cage port? 

59. Roberts v. Williams, 198 Ala. 
290, 73 S 502; La Rue v. Bloch, 215 
Mo. A. 501, 255 SW 321; Laird v. 
Wittkowski, 67 App. Div. 476, 73 
NY Sele5: 

[a] In an action on a covenant 
to assume a mortgage the note se- 
cured is evidence of the indebtedness. 
La Rue v. Bloch, 215 Mo. A. 501, 255 
SW 321. 

[b] Testimony of agent of mort- 
gagee.—In an action for deficiency on 
notes which had been secured by 
mortgages which had been fore- 
closed, the testimony of one who 
acted at the foreclosure sale as 
agent of the mortgagee purchaser in 
purchasing the land at the foreclo- 
sure sale was admissible. Roberts 
v. Williams, 198 Ala. 290, 73 S 502. 

60. Goldman v. Rhoades, 122 Misc. 
567, 203 NYS 548; International 
Mortg. Bank vy. Hachez, 92 Wash. 
180, 158 P 991. 7 

[a] Assumption of mortgage.— 
Evidence has been held insufficient 
to show assumption of mortgage by 
subsequent grantee. International 
Mortg. Bank v. Hachez, 92 Wash. 
180, 158 P 991. 

[b] A recital in a mortgage that 
mortgagors were indebted to mort- 
gagee for a specified sum, secured by 
a bond of even date, although not 
conclusive, is some evidence that a 
bond was given, and the mortgagors, 
having signed the mortgage, could 
not question iit Goldman Vv. 
Rhoades, 122 Misc. 567, 203 NYS 548. 

61. Execution of judgment in 
separate action for deficiency see 
Executions 23 C. J. p 281. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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proceeding, and not in an independent action.%? 
Such an execution cannot issue pending an appeal 
with supersedeas bond,®* nor where the mortgage 
was given by trustees, and it is sought to collect 
the deficiency out of other trust property in their 
hands not covered by the mortgage;°* and its issue 
may be enjoined or restrained by the court on a 
charge of fraud or irregularity in the sale.® In a 
jurisdiction where a personal decree may be ren- 
dered against the mortgage debtor before sale,°* the 
execution cannot be issued until after the property 
has been sold and the sale confirmed,®’ and then 
only for the balance remaining due.®* Where the 
mortgage lien is exhausted by a sale at which the 
property does not bring enough to satisfy the judg- 
ment,°® the mortgagee can have issued an execution 
on the balance due on his judgment,’® and have the 
equity of redemption sold under the execution.”! Al- 
though a statute requires execution to be levied 
without delay, a sheriff holding an order of sale 
under mortgage foreclosure cannot estimate in ad- 
vance the proceeds that will probably result from 
the sale and levy execution for the probable balance 
on other property ;‘? and a sale of mortgagor’s gen- 
eral property before exhausting the mortgaged prop- 
erty is void.7? 

[§ 2000] b. Application for Writ. To obtain such 
an execution, plaintiff must make a special applica- 
tion therefor to the court,’* on showing of the right 
to it,”° except where the foreclosure decree itself 
authorized the issue of execution without further 
proceedings,’® in the form of a sworn petition briefly 
setting forth the facts relied on,” and praying the 

62. U. S.—In re Falsone, 247 Fed. 
607. Compare Orchard v. Hughes, 1 
Wall. 73, 17 L. ed. 560 (holding that 
independently of a rule of court, exe- 
cution cannot issue in a decree for 
foreclosure or a mortgage in chan-| be 


cery for the balance left due after a 


sale of the mortgaged premises). NW 373. 


Ala.—McCall v. Rogers, 77 Ala.| (premature execution generally). 

349. 66. See supra § 1986. 
Cal.—MecMillan vy. Richards, 9 Cal. 67. 

365, 70 AmD 655. 68. McCall v. Rogers, supra. 
Fla.—Zehnbar v. Spillman, 25 Fla. 69. 

591, 6 S 214. 70. Rogers v. Beam, 
Uil.—Strause v. Dutch, 250 Ill. 326,} 183 SW 9380. 

95 NE 286, 35 LRANS 413. 71. Rogers v. Beam, supra. 


Ky.—Rogers v. Beam, 169 Ky. 239, 72. 
183 SW 930. 
Mich.—Culver v. Superior Ct.| 955]. 
Judge, 57 Mich. 25, 23 NW 469. VES 
Nebr.—tTreitschke Vv. Western 74, 
Grain Co., 10 Nebr. 358, 6 NW 427. 
Nev.—Weil v. Howard, 4 Nev.| 489, 


9 NW 530; 


384 Mich. 107, 3 NW "283: Howe v. Lemon, 
Clapp v. Maxwell, 13 
542, 14 ‘NW 653. 

Lemon, 37 Mich, 164. [a] 
Whalen, 


N. J.—White v. Zust, 28 N. J. Eq.| 37 Mich. 164; 
107. Nebr. 

N. Y.—Hawley v. Whalen, 64 Hun 75. 
550, 19 NYS 521; Kupfer v, Frank, 76. 
30 Hun 74, 4 NYCivProc 53, 65 How 
Pr 396; Moore v. Shaw, 15 Hun 428 
[app dism 77 N. Y: 612]; Koelsch ‘v. 


Howe v. 


Kendall, 76 Misc. 367, 136 NYS 838; 77. Ransom 
Mead v. Spink, 1 NYS 390; Roches- Mich. 489, 9 NW 530. 
ter Bank v. Emerson, 10 Paige nei lsy. 78. 

Oh.—Kuzel Citizens Sav., etc., Co., 79. 
POVO Ws Cir, ACtiwINa is. too4. 513, 15 NW _ 885; 


S. C—Freer vy. Tupper, 21 S.C. 75. 

Tex.—Bailey v. Block, 104 Tex. 101, 
134 SW 3238 [rev (Oliv: BA.) a5 SW [a] 
955 I: 

Utah.—Russell v. Hank, 9 Utah 
309, 34 P 245. 


v. Green, 


Wis. —Kopmeier v. Larkin, 47 Wis.| 9 NW 530. 
598, 3 NW 378. 80. 
63. Kountze v. Erck, 45 Nebr. 288,| 513, 15 NW 885. 
63 NW _ 804. Sl. 
64. Zehnbar v. Spillman, 25 Fla.}| 107. 
597, 6 S 214. 82. Mich.—Howe 


65. Fairfax v. Hopkins, 8 F. Cas.]| Mich. 164. 
No. 4,614, 2 Cranch C. C. 1384; Mead v. 
Spink, 1 NYS 390; Kopmeier vy. Lar- 
kin, 47 Wis. 598, 3 NW 373. 


[a] Premature application. — A 
[42 C. J.—20] 


542, 14 NW 653. 
10 Paige 115. 
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motion to restrain plaintiff in fore- 
closure from collecting a deficiency 
on the judgment after application of | 955]. 
the proceeds of sale, made before a 
valid confirmation of the sale, 
dismissed as being 
Kopmeier v. Larkin, 47 Wis. 
See also Executions § 143 


McCall v. Rogers, 77 Ala. 349. 
See supra ss 14 eine4inic. Je 530 


Bailey v. Block, 
134 SW 323 [rev (Civ. At)t 125 SW 


Bailey v. Block, supra. 
Presley v. 
309; Ransom v. Sutherland, 46 Mich. 83. 
Gies v. Green, 42 84. 


McLean, 


Hawley v. 
550, 19 NYS 521; Moore v. Shaw, 15 
Hun 428 [app dism 77 N.Y. 
Freer v. Tupper, 21 S. C. 75. 


Ransom v. Sutherland, 
McCrickett v. Wilson, 50 Mich. 86. 
Ransom v. Suth-| 162, 132 NW 548. 
erland, 46 Mich. 489, 9 NW 5380; Gies 87. 
107, 3 NW 283. 
If personal service cannot be Ss. 


42 Mich. 
had, the court may direct substituted 
service on a Showing of the facts. 
Ransom v. Sutherland, 46 Mich. 489, 89. 
McCrickett v. Wilson, 50 Mich. 


White wr eZust. (28 INC OS. “Da. 


Nebr.—Clapp v. Maxwell, 13 Nebr. 
N. Y.—Rochester Bank v. Emerson, 91. 


i 
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court to direct the writ to issue.7® 

Due notice of application must be given to the 
party sought to be held liable,’® as if the proceeding 
were a new suit,®? although, where a person labie 
for a deficiency does not appear in the cause, an 
execution therefor may be issued without notice of 
the motion.*+ 

[§ 2001] c. Time for Issuing Execution. Before 
it is known that any deficiency will exist execution 
cannot be awarded.*? If a statute limits the time 
within which such execution may be taken out,®* it 
begins to run from the date of docketing a judgment 
or order for the payment of the deficiency.** Where 
an execution has issued, invalid because barred by 
lapse of time, it may be vacated on petition;®® or 
if action is brought in the nature of a bill in aid 
of execution, a demurrer alleging that the execution 
is invalid will be sustained.*® 

[§ 2002] d. Contesting Right to Execution. On 
application for an execution to collect the deficiency, 
if defendant contests the right to execution, he 
should file an answer under oath setting forth the 
grounds of his objection.6’ He may resist the ap- 
pleation on grounds which amount to a satisfaction 
or discharge of the foreclosure decree,** although 
he cannot set up defenses inconsistent with the 
regularity and validity of the decree,®® and if he 
alleges a discharge of the decree, he must assume 
the burden of proving the fact.°° If the officer pre- 
sents matter of discharge, complainant may take 
issue on it,®4 and in a proper case the court may 
order a reference to take proofs.°? 

[§ 2003] 6. Rights of Mortgagor or His Grantee 


Tex.—Bailey v. Block, 104 Tex. 101, 
fe SW 323 [rev (Civ. A.) 125 sw 

Utah.—Russell v. Hank, 9 Utah 
will| 309, 34 P 245. 
premature. [a] A prima facie case for issue 
598, 3] of execution for deficiency is made by 
a decree adjudging defendant per- 
sonally liable and the commissioner’s 
report of a deficiency. Wallace v. 
Field, 56 Mich. 3, 22 NW 91; Ransom 
v. Sutherland, 46 Mich. 489, 9 NW 


169 Ky. 239, b] Until report of sale showing 
deficiency is made, filed, and con- 
firmed, execution cannot be awarded. 
Rochester Bank vy. Emerson, 10 
| Paige (N. Y.) 115; Bailey v. Block, 
104 Tex, 101, 134 SW 323 [rev (Civ. 
A.) 125 SW 955]; Russell v. Hank, 9 
Utah 309, 34 P 245. 
See statutory provisions. 
Kupfer v. Frank, 30 Hun 74, 
4 NY Civ Proce (53,965. Hower 9 68 
Koelsch vy. Kendall, 76 Misc. 367, 136 
NYS 838. 
In California the statute be- 
gins to run from the date of the 
judgment of foreclosure, not from 
the date when the deficiency was 
docketed. Bowers v. Crary, 380 Cal. 
Sutherland, 46] 621. 

85, Quinnin v. Quinnin, 144 Mich. 
232, 107 NW 906. 
Albert v. Patterson, 167 Mich. 


Sutherland, 46 
Mich. 489, 9 NW 580. 
Haldane v. Sweet, 58 Mich. 
429, 25 NW 383; Rvarece v. Field, 56 
Mich. 3, 22 Nw 91. 
See cases supra note 88. 

sO. Ransom vv. Sutherland, 46 
Mich. 489, 9 NW _ 580. 

[a] A prima facie case is made 
against defendant by showing a de- 
eree in foreclosure adjudging de- 
fendant personally liable for the de- 
ficiency, together with the report of 
the deficiency. Ransom v. Suther- 
land, 46 Mich. 489, 9 NW _ 5380. 
Ransom y. Sutherland, supra. 
92. Ransom vy. Sutherland, supra. 


104 Tex. 101, 


80 Ala. 


64 Hun 
5127) 


supra. 


Ransom _ v. 


v. Lemon, 37 


. 
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to Excess over Deficiency Collected by Mortgagee. 
Where a mortgagee of premises, the buildings on 
which were insured against fire with the usual mort- 
gagee clause in the policy has, after a sale to himself 
under which a deficiency was established, collected 
on such a policy an amount in excess of the defi- 
ciency, the owner of the premises who purchased 
subject to the mortgage may recover such excess in 
an action for money had and received,®* and the 
fact that the premises at a later sale resulted in a 
loss does not give him the right to recoup himself 
for such loss out of such excess in such an action.*+ 

[§ 2004] P. Distribution of Proceeds of Fore- 
closure Sale—i. Persons Entitled—a. In General. 
The rule for the distribution of the proceeds of a 
foreclosure sale, in cases not complicated by con- 
flicting rights or equities,®° is that the costs and 
expenses of the proceeding and sale are first to be 
paid, together with any delinquent taxes on the 
property,°® then the mortgagee is to receive an 
amount which will fully satisfy his debt and in- 
terest,®’ and the surplus, if any, belongs to the mort- 
gagor or to those who may have succeeded to his 
rights, unless taken from him by a creditor having 
One taking property subject to mortgage 
is not entitled to any of the proceeds until the mort- 


a lien.%§ 


93. Tierney v. Home Title Ins. 
Co., 124 Mise. 645,.207 NYS 550 [aff 
213 NYS 922 mem]. : 

94. Tierney. v. Home Title Ins. 
Co., supra. 

95. Conflicting rights and. equities 
see infra §§ 2005-2014. 

96. See infra § 2051. 
fra § 2017. 

97. U. S.—Mellen v. Wallach, 112 
as 24d, woe SCH 15, S28 Lied. wibs3; 
Equitable Trust Co. v. Great Sho- 
shone, etc., Water Power Co., 228 Fed. 


516. 
F AOS Fe RASCe: v. Blair, (A.) 144 NE 
42. 

La.—Gajan v. Patout, 133 La. 1060, 
63 S 585; Stubbs v. Lee, 105 La. 642, 
30 S 169. 

Nebr.—McQuilkin v. Ford, 101 
Nebr. 474, 163 NW 763. 

N. H.—Willard v. Madden, 124 A 
194. 


N. J.—Central Trust Co. v. Central 
Freezing Co., 86 N. J. Hg. 248, 98 A 
1085 [aff 85 N. J., Eq. 363, 96, A 
63]. 


See also in- 


N. Y.—Rotberg v. Hebron, 94 Misc. |. 


225, 157 NYS 788. 

Wash.—Bradley Engineering, etc., 
Co. v. Heyburn, 56 Wash. 628, 106 P 
170, 134 AmSR 1127. 

[a] Agreement to sell note after 
sale. — Where, pending executory 
process to enforce a mortgage, plain- 
tiff and others agree to bid on the 
property and form a corporation to 
take the title and then to buy the 
mortgage note, plaintiff remains the 
owner of the note until after the sale, 
and is entitled to the proceeds of 
such sale, the proposed purchaser of 
the note acquiring merely a claim 
against the maker for such balance 
as may be due on the note, after 
erediting the funds realized from 
the sale. Gajan v. Patout, 133 La. 
1060, 63 S 585. 

[b] Effect of creditor’s refusal to 
accept mortgage bonds.—Where one 
sold lands to a corporation and was 
to receive bonds secured by a mort- 
gage as part consideration therefor, 
but refused to accept the bonds be- 
cause of outstanding judgments, he 
acquired no lien which would entitle 
him to share in the proceeds of a sale 
under the mortgage. Ahl’s App., 79 
Pa. 168. 

[ec] Joint mortgagor as purchaser. 
—Where owners of property execute 
their solidary note, secured by mort- 
gage, and one of them pays his half 
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of the debt, and thereafter, on fore- 
closure, purchases the property, and 
one half the bid pays the entire debt, 
the proportionate part of the bid rep- 
resenting his half of the debt should 
be returned to him; creditors of the 
other mortgagor have no claim there- 
on. Stubbs v. Lee, 105 La. 642, 30 


secures corporate bonds, put out as 
collateral, the holder cannot, on dis- 
tribution of proceeds of sale, demand 
an amount in excess of the actual 
debt due him. Equitable Trust Co. v. 
Great Shoshone, ete., Water Power 
Co., 228 Fed. 516. 

Application to payment of mort- 
gage debt see infra § 2018. 


98 See infra § 2019 et seq. 
99. Pierce v. Blair, (Ind. A.) 144 
NE 842. 


1. See cases infra notes 2, 3. 

2. Northwestern Fire, etc., Ins. 
Co. v. Pollard, 74 Mont. 142, 238 P 
594; Bush v. Froelich, 14 S. D. 62, 84 
NW 230. 

[a]’ Guarantor by payment of 
coupons not entitled to priority for 
taxes and interest paid by it.—The 
president of a loan company was 
trustee in a trust deed owned by the 
company, which it assigned to plain- 
tiff, according to its custom in mak- 
ing loans, and plaintiff sent the inter- 
est coupons to the company for col- 
lection as they matured, but instead 
of collecting them the company paid 
them from its own funds, and held 
them against the mortgagor, who 
failed to pay the same. The mort- 
gagor also failed to pay the taxes on 
property, which were paid by the 
president of the company as trustee, 
as authorized by the deed, but no 
notice of the mortgagor’s failure to 
pay either the interest or ‘taxes was 
ever given plaintiff, so as to enable 
her to have foreclosed the deed, as 
provided therein. -It was held that, 
since the company and its officers, 
under such facts, occupied 4 confi- 
dential relation toward plaintiff, and 
as such were reauired by Comp. L. 
§ 3915 to act with the highest good 
faith toward her, the company was 
not entitled to claim priority out of 
the proceeds of a sale of the property 
on foreclosure for the taxes and in- 
terest paid by it before the foreclo- 
sure proceedings were instituted. 
ahah v. Froelich, 14 S. D. 62, 84 NW 
230. 


gage debt has been paid in full.®® 
holder does not waive any right by sending interest 
coupons to the assignor and guarantor of the mort- 

gage for collection,! and neither the latter? nor a 

subsequent purchaser of the company® can, by virtue 

of such assignor’s payment of such coupons, be en- 

titled to share in the proceeds of sale. 

In case of joint mortgagees, they may or may not 
share equally in that portion of the fund appheable 
to the satisfaction of the mortgage debt, their rela- 
tive rights being adjusted by the court.* 

Effect of statutory provision. 
a statute relating to the application of the amount 
received on a mortgage foreclosure sale is intended 
for the benefit of the mortgagor and mortgagee, and 
failure to apply the proceeds as directed by the stat- 
ute does not invalidate the foreclosure.® 

[§ 2005] b. Other Claimants, Lienors, or Encum- 
brancers—(1) In General. 
or conflicting liens on the property,® their priority 
and order of payment will be determined -by the 
decree of foreclosure or in subsequent proceedings 
for distribution.’ 
bution or division of the proceeds is required by 
statute® or by the stipulation or agreement of the 
parties in interest,? or where by the equities of the 


88 2008-20 


A mortgage — 


The provision of 


Where there are various 


Except where a different distri- 


3. Carson v. Nuzman, 117 Kan. 
95, 282 P2424 NR. 
4 Stokes v. Prance, [1898] 1 Ch. 


212. 

5. Endreson v. Larson, 101 Minn. 
417, 112 NW 628, 118 AmSR 6381. 

6. See also infra this section; and 
§§ 2006-2009. 

7 jJerome v. McCarter, 94 U. S. 
734, 24 L. ed. 136; Craw v. Abrams, 
68 Nebr. 546, 94 NW 639, 97 NW 
296; Baglioni v. Cavalli, 83 L. T. 
Rep. N. S. 500. 

Scope of inauiry and relief granted 
see infra § 2036. 

8 Windt v. Covert, 152 Cal. 350, 
93 P 67; Kirby v. Reese, 69 Ga. 452; 
Toney v. Puckett, 18 Ga. A. 514, 89 
SE 1102; Henares v. Casanova, 7 
Porto Rico 293. 

9. U. S.—American Surety Co. v. 
Worcester Cycle Mfg. Co., 114 Fed. 
658; Burke v. Short, 79 Fed. 6, 24 
CCA 422. 

22. Ga. 


Ga.—Byars v. 
Tll.—Ball v. Serum, 85 Ill. A. 
560 


Md.—Baker v. Meloy, 95 Md. 1, 51 


Bancroft, 


A 893 

Mich.—Grunert v. Becker, 100 
Mich. 50, 58 NW 608; Perrin. v. Kel- 
logg, 38 Mich. 720. 

Minn.—Hohag v. Northland Pine 
Co., 147 Minn. 38, 179 NW 485. 

Nebr.—McQuilkin y. Ford, 101 
Nebr. 474, 163 NW 763. 

N. Y.—Union Trust Co. v. Monti- 
cello, Wetec.) “Re Co,, 6SeNe Ye Sian 


AmR 541. 

Pa.—Rea vy. Pennsylvania Canal 
Co., 249 Pa. 289, 94 A 833; Real Hst. 
Trust Co. v. Pennsylvania Sugar Re- 
fining Co., 237 Pa. 311, 85 A 365, 43 
LRANS 82. 


Va.—Vance yv. Monroe, 4 Gratt. 
(45 Va.) 52. 
[a] Agreement to protect, in con- 


sideration of priority—Where two 
mortgages were given, and in con- 
Sideration of an agreement that one 
should have priority over the other 
although the latter was first recorded, 
Such prior mortgagee agreed that, if 
the mortgagor failed to pay the sec- 
ond mortgagee, he would pay the 
balance due under the mortgage, and 
where the second mortgagee pro- 
tected the possession of the mort- 
gagor, it was proper to divide the 
proceeds in proportion to the amounts 
of such mortgages. Grunert  v. 
Becker, 100 Mich. 50, 58 NW 608. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 2005-2006] 


case an equitable rule of apportionment should ap- 
ply,?° the rule is that, where equal and concurrent 
bonds or other claims are secured by a mortgage 
which is foreclosed, all the claimants thereunder 
are equally entitled to share in the proceeds,!! but 
that, where the mortgages or judgments claiming 
participation in the fund are of unequal rank,!? they 
are to be satisfied in the order of their relative pri- 
~ ority,!® their respective liens attaching to the pro- 
ceeds of sale in the same order in which they bound 


the land.14 


[§ 2006] (2) Junior Encumbrancers. 
cumbranees, liens, or claims other 


10. Ala.—Marlowe v. Benagh, 60 
Ala. 323. 

Colo.—Atkinson v. Colorado Title, 
CLEL Cond 9 (Colos 5285). 451 PB 45 7. 

Fla.—Kissimmee Everglades Land 
Conv. Carr) "83 Mla. 8st, VO2S 835. 


Seen re aaen v. Carey, 13 Iowa 
4. 
Kan.—Robinson vy. Waddell, 53 


Kan. 402, 36 P 730; 

Ky.—Miles v. Kentucky Nat. Bank, 
140 Ky. 376, 131 SW 26; Campbell v. 
Johnston, 4 Dana 177. 

La.—Garvey Vee Connery 12/8 — lua, 
489, 54 S 968. 

Md.—Hamilton v. Schwehr, 34 Md. 

107. 


Mich.—Noeker v. Howry, 119 Mich. 
626, 78 NW 669. 


N. J.—Halkett v. Young, 73 N. J. 
Eee ODA 8 45. 
N. Y.—Continental Ins. Co. v. 


Reeve, 149 App. Div. 835, 134 NYS 78. 
Oh.—Black v. Kuhlman, 30 Oh, St. 
196. 
Pa.—Bertolet’s Est., 1 Woodw. 8. 
Porto Rico.—Bertran y Casanas v. 
Mullenhoff, 3 Porto Rico Fed. 380. 
Ss. C.—Farmers’, ete., Bank v. Hol- 
liday, 108 S, C. 116, 93 SE 3338. 


Va.—Crockett v. Woods, 97 Va. 
391, 34 SE 96. 
[a] Thus, where an _ unfinished 


building was erected on land subject 
to a mortgage, only the basement 
walls and foundations being complet- 
ed, so that it was impossible that 
the improvement should be sold un- 
der execution by the lienors and 
removed by the purchaser, and yet 
retain any value, the court will direct 
that the entire property be sold as a 
whole on foreclosure of the mortgage 
and liens, and that, if not enough 
should be realized to discharge all 
encumbrances and the cost of fore- 
closure, and if the improvement 
should contribute some amount to 
the price, then an equitable rule of 
apportionment should be adopted, 
whereby the amount that the value 
of the land, clear of the improve- 
ment. contributed to the fund, 
shoufd go to discharge the mortgage, 
and the amount of the value of the 
improvement should go to discharge 
the mechanics’ liens. Atkinson v. 
Colorado (Tithe, ete, ‘Co.., 59 ~Colo:; 
528, 151 P 457. 


11. See infra § 2012. 

12. See infra §§ 2006-2011. 

13. U. S.—Jerome v. McCarter, 94 
Wee Sul Co dees ee eee LOG LIINOIS 


Trust, etc., Bank vy. Doud, 105 Fed. 
123, 44 CCA 389, 52 LRA 481. 
Ala.—Ivy v. Hood, 202 Ala. 121, 79 
S 587. 
Ark.—Miner’s Bank v. Churchill, 
156 Ark. 191, 245 SW 829. 
Cal.—Crane v. Forth, 95 Cal. 88, 
30. 1:93. 
Del.—Reybold v. Herdman, 2 Del. 
34. 


Ch. 

Ga.—Lowe v. Rawlins, 83 Ga. 320, 
10, Si 204, 6. LRA, 73. 

Ind.—Mueller v. Stinesville, etc., 


Stone Co., 154 Ind. 230, 56 NE 222. 
Towa.—Stanbrough v. Daniels, 
Iowa 561, 42 NW 443. 
Kan.—Ekblad vy. Hanson, 85 Kan. 
Bat dele bOZ8,. 
y.—Vanmeter v. 29 
SW 624, 16 KyL 731. 
La.—Jennings First Nat. Bank v. 


77 


Vanmeter, 
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are prior to his own,'® a foreclosing mortgagee oc- 
cupies a position of superiority exactly correspond- 
ing to the strength of his position as mortgagee, his 
lien being simply transferred from the land to the 
proceeds of the sale,® and hence he eannot be dis- 
placed, unless a defect in the execution of his mort- 
gage may have the effect of postponing his claim 
to that of subsequent judgments or other liens,” 
unless a junior claimant has acquired a prior equity 
by the exercise of superior diligence,'* or can present 


equitable grounds for a marshaling of the’ securities 


As to en- 
than those that 


Garlick, 137 La. 282, 68 S 610; Morris 
v. Cain, 34 La. Ann. 657; Devron v. 
His Creditors, 11 La. Ann. 482. 
ge Sema wale v. Tucker, 34 Md. 
AS Soha haar v. Coffin, 105 Mass. 

Mich.—Michigan TUS (COn. iV. 
Grand Rapids Democrat, 113 Mich. 
615, 71 NW 1102, 67 AmSR 486. 

Minn.—International Trust Co. v. 
Upton Grove Land, etc., Co., 71 Minn. 
147, 73 NW 716. 

Mo,—Morris v. Pate, 31 Mo. 315. 

Nebr.—Craw v. Abrams, 68 Nebr. 
546, 94 NW 639, 97 NW 296. 

N. J.—Scattergood v. Keeley, 49 N. 
J. Eq. 491, 4 A 440. 

N. Y.—Bacon v. Van Schoonhoven, 


87 N. Y. 446; Thomas v. Moravia 
Foundry, ete, Co, 43 Hun 487, 7 
NYSt 162; Vanderkemp v. Shelton, 
11 Paige 28. 


N. D.—Harvison v. Griffin, 32 N. D. 
188, 155 NW 655. 

Oh.—Stewart v. Wheeling, etc., R. 
Co, 53, Ohe Stl” (5a al ONE 224.7, 29 
LRA 438; Williamson vy. Gerlach, 41 
Oh. St. 682; Porter v. Barclay, 18 Oh. 
St. 546; Michigan Mut. L. Ins. Co. v. 
Sheridon, 11 Oh.’ A. 29. 

Pa.—Sheaff’s App., 55 Pa. 403. 

SCH Wayilie viluyle, WSs C202: 


Tenn.—Schoolfield v. Cogdell, 120 
Tenn. 618, 113 SW 375. 

Vt.—Deavitt v. Eldridge, 73 Vt. 
832; 50M A 1057! 

Wash.—Schaad v. Robinson, 59 
Wash. 346, 109 P 1072. 

W. Va.—Bensimer v. Fell, 35 
Wii Via. 15) 12 Sm W078 229) SAma Sr: 
774, 


Wis.—Kremer v. Thwaits, 105 Wis. 
534, 81 NW 654. 

Eng.—Stokes v. Prance, [1898] 1 
Ch. 212, 

Can.—Gray v. Coughlin, 18 Can. S. 
(Crepes 

Ont.—Grange Ch 
Chamb. 189. 

See also cases infra this section; 
and §§ 2006-2011. 

14. See cases supra note 13; and 
supra §§ 444-473. 
Prior encumbrances see infra 


Tae Se ollinors Trustee eu. 
Bank v. Doud, 105 Fed. 123, 44 CCA 
389, 52 LRA 481. 


v. Barber, 2 


Ky.—Vianmeter v. Vanmeter, 29 
SW 624, 16 KyL 731. 
La.—New Orleans Canal, etc., Co. 


v. Leeds, 49 La. Ann. 123, 21 S 168; 


Lee v.”° Cummings, 27 La. Ann. 
529. . 
Md.—Sumwalt v. Tucker, 34 Md. 
89. 

Mich.—Burrows v. Leech, 116 


Mich. 32, 74 NW 296; Michigan Trust 
Co. v. Grand Rapids Democrat, 113 
Mich. 615, 71 NW 1102, 67 AmSR 
486; Cicotte v. Stebbins, 49 Mich. 


631, 14 NW 666. 

Nebr.—McQuilkin v. Ford, 101 
Nebr. 474, 163 NW 7638. 

N. J.—Manning v. Brown, 48 N. J. 
Eq. 309, 23 A 589. 

N. Y.—-Peo. vy. Bacon, 99 N. Y. 275, 
2 NE 4; Goodwin v. Gilsey, 210 App. 
Div. eH 205 NYS 529. 

Pa.—Selden’s App., 74 Pa. 323; 
Sheaff’s App., 55 Pa. 403; West 
Branch Bank v. Chester, 11 Pa. 282, 
51 AmD 547; Chester City v. Sharp- 


covered by the various liens, so as to protect him 
against the absorption of his sole security by the 


ged 8 Pa Dist. LOT. 


hax C.—Wylie v. Lyle, 7 S. Cc. 
Tenn.—Schoolfield v. Cogdell, 120 
Tenn. 618, 113 SW 875. 
Can.—Gray y. Coughlin, 18 Can. 


Sa OuDios: 
See also supra §§ 444-473. 
[a] Claim of a creditor for money 


loaned to pay interest on a prior 


mortgage debt is inferior in equity 
to the lien of the prior mortgage. 
Illinois Trust, etce., Bank v. Doud, 
re Fed. 123, 44 CCA 389, 52 LRA 

{b] Holder of a deed, given to 
secure advances, who pays one of a 
series of notes secured by a mortgage 
is not entitled in foreclosure pro- 
ceedings to share pro rata in proceeds 
of property. McQuilkin v. Ford, 101 
Nebr. 474, 163 NW 763. 

[c] A judgment creditor of both 
mortgagor and mortgagee (1) has no 
right to intervene and ask to have 
his judgment paid out of the fund 
awarded to the mortgagee by the de- 
cree; for his judgment is no lien on 
the mortgagee’s interest, and so far 
as the mortgagor is concerned, it 
binds only his equity of redemption. 
Sumwalt v. Tucker, 34 Md. 89. (2) 
Even though his judgment is against 
the mortgagee as well as the mort- 
gagor, and the mortgagor is insol-’ 
vent, a junior judgment creditor 
made a party defendant in an action 
for foreclosure to enable him to re- 
deem, or, failing to do so, that he 
might be barred of his right, has no 
equity to require the proceeds of the 


sale to be applied to his debt. 
Wylie v. Lyle, 7 S. C. 202. 
[ad] Holder of subordinate inter- 


est in a mortgage is not entitled to 
an accounting, where. the amount 
realized .on a foreclosure sale is in- 
sufficient to pay those who hold a 
prior interest in the mortgage. 
Goodwin v. Gilsey,.210 App. Div. 31, 
205 NYS 529. 

[e] Effect of resale where mort- 
gagee purchaser.—The fact that a 
mortgagee, after bidding in the 
property at the foreclosure sale, fails 
to comply with his bid and allows 
the property to be resold for a less 
sum, does not affect the lien of the 
mortgage so as to justify a distri- 
bution of the sum so realized to sub- 
sequent lienholders. Smith vy. Wil- 


son, 152 Pa. 552, 25 <A 601 [dist 
Tindle’s App., 77 Pa. 201; Wright's 
Apps Pasieusdees 


Priorities between liens generally 
see supra § 444 et seq in 41 C. J. 

17. Vanmeter v. Vanmeter, 29 SW 
624, 16 KyL 731; Dodge v. Stanhope, 
55 Md. LES Dyson v. Simmons, 48 
Md. 207; Pannell v. Farmers’ Bank, 
Y Tarn.) & Je .CMids) ee Gray v. 
Coughlin, 18 Can. S. C. 55 

[a] Release of does dower in 
a second mortgage will not give a 
right to Share in the proceeds to a 
first mortgagee who had lost his pri- 
ority by failure to register over the 
right of the widow to the surplus by 
reason of her dower interest when 
such dower interest had not been re- 


leased in the first pees Gray v. 
Coughlin, 18 Can. S. C. 
18. Washington L. a0 Com vs 


Fleischauer, 10 Hun (N. Y.) 117. 
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foreclosing mortgagee.’ 


Thus a mortgagee having 
two lots as security may be compelled to satisfy 
his claim out of the proceeds of one of them, if 
they are sufficient for that purpose, as against an- 
other mortgagee who holds only the other lot as 
security for his debt.2° But a junior mortgagee who 
has purchased and obtained the title through the 
foreclosure of his mortgage, not as mortgagee, but 
as purchaser, acquires only such rights as any third 
party purchaser might have obtained, that is, the 
equity subject to prior hens and, his mortgage len 
being extinguished, he cannot compel a senior mort- 
gagee to marshal his securities by resorting to the 
land not covered by his mortgage.?? 
mortgagee, with the consent of the mortgagor, may 
agree to a disposition of such proceeds other than 
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Moreover, the 


[§§ 2006-2007 { 


promise of their debtor that their mortgages will be 
discharged by the owners of the first mortgage after 
foreclosure and sale, but who have no such promise 
from the latter, cannot thereafter claim from the 
first mortgagees;?4 and this is so even if the first 
mortgagees secretly agreed with the mortgagor after- 
ward to pay him a sum of money and deed him 
back part of the land, unless it can be shown that 
the first mortgagees had prior knowledge of the 
promise of the mortgagor to the second mortgagees.”® 

[§ 2007] (3) Prior Encumbrancers. 
sure of a junior mortgage, if a senior encumbrancer 
is not made a party and no provision is made for 
‘him in the deeree, his lien is not affected or dis- 
turbed by the proceeding,?® and consequently, as 
the sale passes only the equity of redemption,”’ the 


On foreclo- 


that which the law would allow him,”? and where a | senior lienor has no claim upon the proceeds.?® 


mortgagee of two or_more parcels, having knowledge 
of subsequent liens, voluntarily releases from the 
mortgage lien a parcel which is of sufficient value 
to satisfy the entire mortgage debt, such henors at 
once acquire a priority over him as to the proceeds 
of the sale of the balance of the property, to the 
extent of the value of the property released.?*° 
the owners of second mortgages, who take the verbal 


19. Ala.—Marlowe vy. Benagh, 60 


Ala, 323. 
Ky.—Miles v. Kentucky Nat. Bank, 
140 Ky. 376, 131 SW_ 26. 
Md.—Hamilton v. Schwehr, 34 Md. 


107. 
N. J.—Halkett v. Young, 73 N. J. 
Mique 10, Woo Aw 8253) Gifford «Vv. \iMie= 


Guinness, 63 N. J. Eq. 834, 53 A 87, 
92 AmSR 686. 

N. Y.—Continental Ins. Co. _v. 
yee 149° App. Div. 835, 184 NYS 
78. 

Oh.—Black v. Kuhlman, 30 Oh. St. 
196. 

Pa.—Bertolet’s Est., 1 Woodw. 8. 

Porto Rico.—Bertran y Casanas v. 
Mullenhoff, 3 Porto Rico Fed. 380. 

S. C.—Farmers’, etc., Bank v. Holli- 
day, 108 S. C. 116, 93 SE 333. 

[a] Foreclosure purchaser cannot 
require a second mortgagee to resort 
to collateral security for his debt 
before resorting to the surplus on the 
sale, the purchaser and second mort- 
gagee not being creditors of the 
sdme debtor, which is essential to 
require a marshaling of securities. 


Continental Ins. Co. v. Reeve, 149 
App. Div. 835, 134 NYS 78. 
[b] Mortgage of lands in two 


counties.—Upon foreclosure of mort- 
gage on lands situated in two coun- 
ties, where there were judgments in 
both counties, none of which had 
priority over others, the mortgage 
must be paid out of two funds real- 
ized from sale of lands in both 
counties, each fund contributing 
ratably its proportion of mortgage 
debt, leaving surplus from lands in 
each county to be applied to judg- 
ment liens thereon, although if there 
had been no judgment in one county 
the mortgagee could have been re- 
quired to exhaust the lands in such 
county to the exoneration of lands in 
the other county in favor of judg- 
ment creditors. Farmers’, ete., Bank 
v. Holliday, 108 S. C. 116, 93 SE 


333. 

20. Hubbard v. Lydecker, 78 Misc. 
80, 1837 NYS 714; Wilson v. Magill, 
105 S; (Cc. 312, 89 SE 547. . Compare 
Smyth v. Toms, [1918] 1 Irs R838 
(holding that it is reasonable to 
throw the whole of the first charge 
affecting two properties on the one 
not mortgaged to the second mort- 
gagee as against the mortgagor and 
his representatives claiming as vol- 
unteers under him, but when once the 
mortgagor has handed over the sec- 
ond property to a mortgagee or pur- 
chaser, it is wholly unreasonable and 


But 


impossible to enforce the doctrine of 
marshaling against such mortgagee 
or purchaser). 

21. Harvison v. Griffin, 32_N. D. 
188, 155 NW 655. 

22. See supra §§ 442, 448, 464. 

23. Schaad v. Robinson, 59 Wash. 
346, 109° P1072. 

24. Bertran y Casanas v. Mullen- 
hoff, 3 Porto Rico Fed. 380. 

25. Bertran y Casanas v. Mullen- 
hoff, supra. 

26. See supra § 1115 in 41. C. J.; 
and infra § 1907 et seq. 

27. See supra § 1116; 
§ 1911 et seq. 

28. Del.—Reybold v. Herdman, 2 
Del. Ch. 34. 

Ga.—Lowe v. Rawlins, 83 Ga. 320, 
10. SE 204, 6 LRA 73; Howard v. 
Jones; Ga: Dec; Pts 11,190. 

Md.—Hardy vy. Smith, 41 Md. 1. 

N. Y.—Bache v. Doscher, 67 N. Y. 


and infra 


429. 
Pa.—Cross +yv. -Stahlman;, “43 Pa: 
129; Pease v. Hoag, 11 Phila. 549. 
[a] First mortgagee trustee to 


make sale under second mortgage.— 
A first mortgagee, who was 
pointed to make sale under a fore- 
closure of a second mortgage, who 
had obtained no authority to sell un- 
der his mortgage at the time the sale 
took place and who had not adver- 
tised the property to be sold clear of 
encumbrances, although he had so 
announced at the sale, had no right 
to participate in the distribution of 
the proceeds of sale. Hardy v. Smith, 
41 Md. 1. 

29. See supra § 2004. 

[a] But in Georgia, when prop- 
erty on which a mortgage has been 
foreclosed is levied on under other 
process, the holder of the mortgage 
may place his mortgage fieri facias in 
the hands of the officer, cause the 
title unencumbered to be sold, and 
claim the proceeds according to the 
date of his lien. Kirby v. Reese, 69 
Ga. 452; Toney v. Puckett, 18 Ga. A. 
514, 89 SH 1102. 

[b] In Porto Rico the person to 
whom a mortgaged estate is awarded 
is bound to answer, out of the value 
of the same estate, for the eharges 
resting thereon and which are prior 
to the credit for the payment of 
which such estate is awarded. 
Henares v. Casanova, 7 Porto Rico 


293. 
30. See infra § 2018. 
31. See cases supra note 28. 
32. Ala.—Ivy v. Hood, 202 Ala. 


1217 79 S587. 


ap- 


The general rule*® is that the proceeds of land 
sold under a mortgage must be applied to the dis- 
charge of encumbrances created by the mortgagor,*° 
and are not applicable to lens paramount to his 
title,?+ except in the case of taxes and assessments 
on the land, constituting a hen superior to all those 
created by the parties.°?. Facts which fall far short 
of disclosing any extraordinary emergency calling 


Ark.—Miner’s Bank v. Churchill, 
156 Ark. 191, 245 SW 829; Greeson v. 
St. Louis Union Trust Co., 156 Ark. 
246, 245 SW 828, 27 ALR 273. 

Cal.— Crane v. Forth, 95 Cal. 88, 
30% eek 3 

Kan, —Ekblad v. Hanson, 85 Kan. 
541, 117 P 1028. 

Ky.—Caine Vv. Rich, 110 Swe 2895 
33 KyL 261; Newport Vv. Covington 
Trust «Con 60 SW 702, 22 Kyl 1361. 

Minn.— International Trust. Co.3 ve 
Upton Grove Land, ete., Co., 71 Minn. 
147, 73 NW 716. 

N. Y.—Oliphant v. Burns, 146 N. Y. 
218, 40 NE 980; Catlin v. Grissler, 
57 N. Y. 363; Shaw v. Youmans, 105 
App. Div. 329, 94 NYS 178; Coudert 
v. Huerstel, 60 App. Div. 83, 69 NYS 
778; Morgan v. Fullerton, 9 App. Div. 
233, 41 NYS 465; Riverhead Sav. 
Bank v. Carr, 119 Misc. 347, 196 NYS 
455; Equitable L. Assur. Soc. v. Top- 
litzZ),. 69) Misc: 457,028 NUYS. aor 
Ebert v. Hanneman, 69 Misc. 223, 125 
NYS 2387 [aff 126 NYS 1127 mem]. 

Pa.—Haspel v. O’Brien, 218 Pa. 
146560, AST? 35s enn Cas 470; Caner 
v. Bergner, 27 Pa. Super. 220; Bar- 
clay v. Leas, 9 Pa. Co. 314. 

Tenn.—Dunn vy. Dunn, 99 ‘Tenn. 
598, 42 SW 259. 

Wis.—Kremer y. Thwaits, 105 Wis. 
534, 81 NW 654. 

[a] As to whether taxes shall be 
paid out of proceeds of foreclosure 
sale, the date of sale, and not the 
confirmation thereof,, governs as to 
whether the purchaser or mortgagor 
is to be charged with the taxes, the 
mortgagor being chargeable with the 
state, county, and municipal taxes 
due and payable on the day the land 


is bid in, and the purchaser with the, 


taxes which become due and payable 
at a Subsequent date. Greeson v. St. 
Louis Union Trust Co., 156 Ark. 246, 
245 SW 828, 27 ALR 273. 

[b] Payment of taxes may be 
directed at any time before distri- 


bution.—Miner’s Bank v. Churchill, 
156 Ark. 191, 245 SW 8s49. 
[e] Unconfirmed taxes do not 


constitute any lien against real Mahe 


erty. Equitable L. Assur. Soc. 
Toplitz, 69 Misc. 457, 128 NYS 153, 
{d] Tax liens extinguished al- 


though purchaser takes assignment. 
—In an action to enforce an agree- 
ment in the nature of a mortgage, 
where the order of the court directed 
the referee to sell certain land and 
pay off any tax liens thereon, and 
permitted the purchasers at the sale 
to pay the taxes out of the proceeds 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


t 
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eS 


for extraordinary methods for the preservation of 
the property will not justify an order of the court 
authorizing receiver’s certificates, making such cer- 
tificates paramount to the rights of bondholders. 28 
Nevertheless, when the holder of a senior encum- 
brance has been made a party and has established 
his lien** or has filed a cross bill for the foreclosure 
of his own len,** or mortgage,°° it is proper for 
the court to order the amount of the senior encum- 
brance to be first paid out of the fund resulting 
from the sale,*7 and the right of a senior encum- 
brancer to preferential payment out of the proceeds 
may also be founded on the express agreement of 
the parties in interest,?® but a mere equity not 
amounting to an interest in or lien upon the land 
will not give a ereditor such right.2° The junior 
mortgagee is entitled to scale down the amount 
claimed by the senior encumbraneer, and to be paid 
to him out of the proceeds, to the sum actually due 
or to the real consideration of such elder lien,*® and 
he may tack to his junior claim a senior lien which 
he has bought, as against the mortgagor, although 
not to the prejudice ‘of intervening hens,*! and it is 
proper to have the proceeds of the sale applied first 
to the discharge of his claim for the payment of 


thereof, and take assignments of the] etc., 
tax leases and certificates, such pay- 
ment extinguished the tax liens, and 


the purchasers could not set up the 


1110 mem]. 
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Assoc. v. Rampe, 
[aff 189 App. Div. 927 mem, 123 NYS 


Oh.—Stewart v. Wheeling, etc., R. 


[42 C.5.] 309 


such prior lien, although the mortgagor was not per- 
sonally liable thereon.*? 

Mechanics’ liens.** Priority of date governs in 
the distribution of proceeds as between a mortgage 
and a mechanic’s lien on the same premises.** 
Where mechanies’ liens are only superior to the lien 
of the mortgage as to the structures for the build- 
ing of whieh the liens are claimed,*® the proceeds 
of the sale on foreclosure should be divided in the 
same proportion as the total value of the structures 
upon which the mechanics’ liens are claimed bears 
to the total value of the mortgaged property exclu- 
sive of the value of the structures.*® 

[§ 2008] (4) Vendor on Foreclosure of Mortgage 
of Vendee’s Interest. Where a vendee’s interest un- 
der a contract of sale is mortgaged by him, part of 
the purchase price being still unpaid, the proceeds 
of the sale on a foreclosure of the mortgage should 
be applied first: to the payment of the balance of 
the purchase money to the vendor*? and next to the 
payment of the amount due on the mortgage.*® 

[§ 2009] (5) Claimant as to Whom Mortgage 
Fraudulent. On a foreclosure of a mortgage, not 
void but fraudulent as to a party claimant, the pro- 
ceeds will be first applied to satisfy his claim and 


INN S50 | 52" (Cale 3 50ta 930 we ne Oise eG bidener. 
Dwyer, 83 Cal. 477, 23 P 706 
[a] Under statute providing that, 


where the holder of a special lien is 


116 


tax leases aS a paramount title in a 
foreclosure action brought by a prior 
mortgagee. Oliphant v. Burns, 146 
N. Y. 218, 40 NE 980. 

[e] Where judgment requires the 
referee to pay taxes and assessments 
from proceeds of sale, but the terms 
of sale provided for allowance to 
purchaser on production of proof of 
liens before delivery of deed, the 
purchaser’s assent to such terms did 
not absolve the referee from making 
a sale in accordance with the judg- 
ment. Riverhead Sav. Bank v. Carr, 
119 Misc. 347, 196 NYS 455. 

{f] Purchasers at judicial sales, 
who owe the taxes themselves, may 
not have them discharged out of the 
purchase money as against a_lien- 
holder who is only secondarily liable 
therefor. Caine vy. Rich, 110 SW 289, 
33 KyL 261. 

3. -Raht v. Attrill, 106 N. Y. 423) 
13 NE 282, 60 AmR 456, 20 AbbNCas 
26 ; 


34. %JIll.—Rock Island Nat. Bank v. 
Thompson, 74 Ill. A. 54. 

Ind.—Persons v. Alsip, 2 Ind. 67. 

La.—Ledoux v. Morgan, 24 La. 
Ann. 249. 

N. Y.—Guilford v. Jacobie, 69 Hun 
420, 23 NYS 462; Doctor v. Smith, 
16 Hun 245. 

Oh.—Stewart v. Wheeling, etc., R. 
@o.5.'58) Oh Sts bla IN 5247, 229 
LRA 438; Porter v. Barclay, 18 Oh. 
St. 546; Allen v. Brown, 1 Oh. Dec. 
(Reprint) 59, 1 WestLJ 398. 

W. Va.—Bensimer v. Fell, 35 W. 
Va. 15,-12 SE 1078, 29 AmSR 774. 


Ont.—Grange v. Barber, 2 Cnh. 
Chamb. 189. 

35. Hawkins v. Harlan, 68 Cal. 
280. 9 P1018; 

36. Jefferson v. Edrington, 53 
Ark. 545, 14 SW 99, 903; Troth v. 


Hunt, 8 Blackf. (Ind.) 580. 

37. Cal.—Hawkins v. Harlan, 68 
Cal236; 9. P-108. 

Ill.—Rock Island Nat. Bank v. 
Thompson, 74 Ill. A. 54 faff 173 Ill. 
219, 50 NE 663]. 

Ind.—Mueller v. Stinesville, etc., 
Stone Co., 154 Ind. 230, 56 NE 222. 

Iowa.—Stanbrough v. Daniels, 77 
Iowa 561, 42 NW 443. 

La.—Ledoux v. ‘Morgan, 24 La. 
Ann, 249. 

Md.—Watson v. Bane, 7 Md. 117; 
ae v. Brown, 3 Harr. & J. 484. 

N. Y.—Easton y. Pickersgill, 55 
N. Y. 310; Citizens’ Permanent Sav., 


Co., 538 Oh. St. 151, 41 NE 247, 29 LRA 
438. 
Pa.—Horning’s App., 90 Pa. 388. 
S. C—wWilliams v. Paysinger, 15 
to MOR aly ailt 
Vt.—Deavitt v. idan e Nab: 
35. W. 


332, 50 A 1057. 
W. Va.—Bensimer v. Fell, 
12 SE 1078, 29 AmSR 1774. 
Barber tan Ch. 


Eldridge, 


Va. 15, 

Ont.—Grange v. 
Chamb. 189. 

{a] Prior mortgage covering some 
of several parcels.—A judgment fore- 
closing a mortgage covering Separate 
parcels, some of which are included 
in a prior mortgage, must order a 
sale of the parcels separately, and 
direct that out of the proceeds aris- 
ing from the parcels covered by the 
prior mortgage the prior mortgage 
must be paid, and the balance, if any, 
applied on the second mortgage. 
Citizens’ Permanent Sav., ete., Assoc. 
v. Rampe, 116 NYS 597 [aff 139 
App. Div. 927 mem, 123 NYS 1110 
mem]. é 

[b] Where a mortgagee purchases 
the property at a sheritf’s sale on a 
Subsequent judgment, he may, on 
application to a court of chancery, 
have the purchase money appropri- 
ated to pay off his mortgage next 
after costs. Allen v. Brown, 1 Oh. 
Dec. (Reprint) 59, 1 WestLJ 398. 

38. Haber v. Brown, 101 Cal. 445, 
35 (P0353, Central’ Trust) Co. vy. Cen= 
tral Freezing Co., 85 N. J. Eq. 363, 
96 A 63. 

39. Mercantile Trust Co. v. Mobile, 
etec., R. Co., 79 Fed. 702; Hall v. Hall, 
89 Ky. 514, 12 SW 945, 11 Kyl 715. 

[a] Fraudulent use of wife’s 
money by husband.—Where a hus- 
band receives money from his wife 
to invest in certain lands, for her 
benefit, purchases other lands, in his 
own name, and mortgages them to 
secure debts contracted prior to the 
purchase, in the absence of any no- 
tice of the wife’s claim to the mort- 
gagee, she is not entitled by any 
equity to have the sum advanced by 
her allowed to her from the pro- 
ceeds of the sale of the mortgaged 
premises. Hall v. Hall, 89 Ky. 514, 
12 SW 945, 11 Kyl 715. 

40. New England L. & T. Co. v. 
Wood, 2 Kan. A., 624,°42 P 940; 
Mossop v. His Creditors, 41 La. Ann. 
296, 6 S 134. 

41. Cullum _y. Mobile Branch 
Bank, 23 Ala. 797; Windt v. Covert, 


compelled to satisfy a prior lien for 
his own protection, he may enforce 
payment of the amount as a part of 
the claim for which his own lien ex- 
ists, where a junior mortgagee pays 
the debt secured by a senior mort- 
gage after the commencement of an 
action to foreclose it, he is compelled 
to pay the senior mortgag e for his 
own protection, within statute, and 
he may enforce payment of the 
amount so paid as a part of the claim 
for which his own lien exists. Windt 
v. Covert, 152 Cal. 350, 93 P 67. 


RG tee: of tacking see supra 
42. Windt v. Covert, supra. 
43. Priority between lien and 


mortgage see supra §§ 369-398. 

44. Edler v. Clark, 51 Fed. 117; 
Stout v. Sower, 22 Ill. A. 65; Lang- 
ford v. Mackay, 12 Ill. A. 223; Her- 
shee v. Hershey, 15 Iowa 185; Miller’s 
App., 122 Pa. 95, 15 A 672, And see 
Mechanics’ Liens § 762. 
sage" See Mechanics’ Liens §§ 369- 

46. Continental, ete., Trust, etc., 
Bank v. North Platte Valley Irr. Co., 
237 Fed. 188, 150 CCA 334. 

47. Hawkins v. Harlan, 68 Cal. 
280,).9 ee 10/8), 

[a] Rule applied where the facts 
were as follows: “Thomas Flint, L. 
Bixby, and Benjamin Flint, being the 
owners of the land in controversy, 
contracted in writing to sell it to one 
Lane, who subsequently assigned his 
contract to the defendant Harlan. 
Harlan then executed a mortgage 
thereon to one McClosky, who as- 
signed it to the plaintiff. Subse- 
quently Flint and Bixby, who had 
succeeded to all of the interest of 
Benjamin Flint, conveyed the land 
to Harlan, and took from him his 
promissory note secured by a mort- 
gage on.the premises in payment of 
the balance of the purchase price. 
Shortly after, Harlan reconveyed the 
land to Flint and Bixby in considera- 
tion of the cancellation of the note 
and mortgage given by him to them. 
In this condition of affairs the pres- 
ent action was brought to foreclose 
the mortgage executed by Harlan to 
McClosky, and subject the land in 
the hands of Flint and Bixby to the 
payment of the sum due the plaintiff 
from Harlan.” Hawkins v. Harlan, 
68 Cal. 236,.9-P--108. 

48. Hawkins Vv. Harlan, supra. 
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then to satisfy the mortgage.* 


[§ 2010] (6) Tenant in Possession. 
possession, holding under a valid lease with an im- 
plied covenant for the quiet and peaceable enjoy- 
ment of the premises, who is deprived of the lease- 
hold estate by foreclosure and sale of the premises, 
is entitled to be compensated therefor out of the 


proceeds of sale.5° 


[§ 2011] (7) Claimant Adversely to Mortgage. 
One claiming adversely to a mortgage cannot seek 
to share in the fund produced by the sale of the 
mortgaged property under foreclosure, but must as- 


49. Smith v. Smith, 84 N. J. Hq. 
299, 98 A 890 (ona bill to foreclose 
a mortgage voluntary and fraudulent 
as against the party defendant whose 
advance on another mortgage had 
been guaranteed by the mortgagor, 
the premises would be sold and the 
proceeds applied to satisfy the defi- 
ciency under a guaranty contract, 
and then to satisfy the mortgage). 

50. Michigan Mut. InsieeCos” ve 
Sheridon,; 11 Oh.A. 29; 


‘ eae Housekeeper’s App. 49 Pa. 
41. 
52. U. S.—Rogers v. Moore, 85 


Fed. 920, 29 CCA 636. 

Ala.—Morton vy. New Orleans, etc., 
RensCon ete. wAssoes, u79)) Alay 75910) 
Fielder v. Varner, 45 Ala. 429. 

Ark.—Corning First Nat. Bank v. 
ae 165 Ark. 40, 268 SW 377. 
en C.—Cropley v. Eyster, 9 App. 


Ga.—Smith v. Bowne, 60 Ga. 484. 

Ill.— Wells v. Wilmette, 193 Ill. A. 
30, 438 [quot Cyc]. 

Ind.—Chaplin v. Sullivan, 128 Ind. 
50, 27 NE 425. 
mee ge alee v. Caldwell, 10 B. Mon. 

La.—Pilsbury v. Babington, 139 La. 
727, 72 S 186; Bienvenu’s Succ., 106 
Hay 595, 0 ober s 81933" Gordon, va His 
Creditors, 5 Rob. 47; Taggert v. Con- 
ner, 8 La. A. (Orleans) 236. 

Md.—Real Est. Trust Co. v. Union 
Drust'Cois 102" Md. 41561 AS 228° 

Minn.—Weeks v. Weeks, 162 Minn. 
93, 202 NW 277. 

N. H.—Willard v. Madden, 124 A 

92 


194. 
N. Y.—Armstrong v. McLean, 
Hun 397, 36 NYS 764 [rev on other 
grounds 153 N. Y. 490, 47 NE 912]; 


Bridenbecker v. Lowell, 32 Barb. 9. 

N. C.—Kitchin v. Grandy, 101 N.C. 
86, 7 SE 663. 

Oh.—Towne ¥v¥. Wolfe, 26 (Oh. St. 
saan Bushfield v. Meyer, 10 Oh. St. 
34, 

Or.—Wilson v. Allen, 11 Or. 154, 
Zen Oi 


Pa.—Zimmerman v. Raup, 162 Pa. 
ee 29 A 352: 

R. I.—Waterman v. Hunt, 2 R. I. 
298. 


S. C.—Graham v. 24 S. C. 

ro 
Tenn.—Smith v. 

Tenn. Ch. 565. 

W, Va.— Farmers’ Bank v. Wood- 
ford, 34 W. Va. 480, 12 SE 544. 

Eng.—In re Atkinson, [1904] :2 
Ch. 160; In re Alston, [1901] 2 Ch. 
584; Stewart v. Kingsale, [1902] 1 
Ir. R. 496. 

{a] Mortgage in trust for tenants 
for life and remaindermen.—(1) The 
proceeds of sale should be appor- 
tioned as between the tenants for 
life and remaindermen, and should 
be apportioned in the _ proportion 
which the amount of interest in ar- 
rears bore to the amount of principal 
due under the mortgage, without 
bringing into hotchpot any sums al- 
ready received by the tenants for 
life for interest. In re Atkinson, 
[1904] 2 Ch. 160. (2) The amount 
recovered must be apportioned be- 
tween capital and income, represent- 
ed by the remaindermen and the ten- 
ant for life, in proportion to the 
amounts due at the date when it was 


Jones, 


Cunningham, 2 
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[§§ 2009-2012. 


sert and establish his adverse title by an action of 


A tenant in 


ejectment against the purchaser.°? 

[§ 2012] c. Holders of Obligations Secured by Same 
Mortgage—(1) In General. 
all equally secured by the same mortgage, are as a 
general rule entitled to share ratably in the proceeds 
of its foreclosure,°* whether they are all held by the 


Several debts or claims, 


mortgagee, or belong to as many different owners,°? | 


other.°* 


recovered in respect of arrears of 
interest and in respect of principal, 
as between successive tenants for 
life, the amount attributed to interest 
being apportioned in proportion to 
the arrears due to them respectively. 
In re Alston, [1901] 2 Ch. 584. (3) 
The date of the sale of the mort- 
gaged lands must be taken to be the 
period at which the deficiency of the 
security was first ascertained; and 
the sum realized by the sale should 
be apportioned, in proportion to the 
amounts due at that date between 
the executors of the first tenant for 
life, the present tenant for life, and 
the trustees of the will, as represent- 
ing the persons entitled to the corpus 
of the fund. Stewart v. Kingsale, 
[W902 915 dr R496. 

[b] Bffect of usury.—On foreclo- 
sure of a mortgage given to secure 
the payment of several debts, some of 
which bear usurious interest, the 
proceeds of sale must be appropri- 
ated without regard to the amount 
of the illegal interest, if the mort- 
gagor does not object on - this 
ground, even though some of the 
debts secured, for which there were 
sureties, would be paid in full if the 
amount of the usury was deducted. 
Fielder v. Varner, 45 Ala. 429. 

[ec] Duty of mortgagee as to ap- 
plication.—Where a mortgage is 
given to a bank to Secure the pay- 
ment of all paper held by the bank 
on which the mortgagor should be 
liable as maker, indorser, or accepter, 
and is foreclosed and the money re- 
ceived by the bank, it is not compe- 
tent for the cashier, at least without 
the consent of the mortgagor, to ap- 


propriate any part of the money -to 
the payment of the mortgagor’s 
notes, indorsed by such cashier, to 
the exclusion of other notes of the 
mortgagor held by the bank. Briden- 
becker v. Lowell, 32 Barb. (N. Y.) 9. 

53. U. S.—McTighe v. Keystone 
Coal Co., 99 Fed. 134, 39 CCA ‘447. 

Ala.—Bostick v. Jacobs, 133 Ala. 
344, 32 S 136, 91 AmSR 36. 

Ark.—Corning First Nat. Bank v. 
Tisdial, 165 Ark. 40, 263 SW 377. 

D. C.—Cropley v. Eyster, 9 App. 
373. 

Ga.—Berrie v. Smith, 97 Ga. 782, 
ote‘ 757; Smith v. Bowne, 60 Ga. 
484, 

Ill.—Smith v. Higgins, 152 Ill. 159, 
388 NE 757; Wells v. Wilmette, 193 
Tll. A. 30, 48 [quot Cyc]; Shaffner 
v. Healy, 57 Ill, A. 90 

Ind.—Chaplin vy. Sullivan, 128 Ind. 
50, 27 NE 425. 

N. G.—Malcolm v. Purnell, 38 N. 
C. 86. 

Oh.—Cromwell v. Brinton, 4 Oh. 
Gir. 2Ct. 261, 2-Oh. ¢Cixsabec, | 63: 

Pa.—Zimmerman vy. Raup, 162 Pa. 
112, 29 A 352; Perry’s App., 22 Pa. 43, 
60 AmD 63; Kerr’s Hst., 1 LegOp 25. 

R. I.—Waterman v. Hunt, 2 R. I. 
298. 

S. C—Graham v. Jones, 24 S.C. 
241; Adger v. Pringle, 11 s. CHe2is 

enn. —Smith v. Cunningham, 2 
Tenn. Ch. 565. 

[a] Claim must be an indebted- 
ness under mortgage at time of sale. 
—Where a mortgage to a bank, de- 
seribing the mortgagor’s note to the 
bank and the mortgagor’s note to a 


unless, in the latter case, there are countervailing 
equities as between the different holders such as to 
entitle one to a preference in payment over the 
The rule is not altered by the fact that 


third party, indorsed to the bank to 
secure the third party’s note to the 
bank, referred to the sum total of 
the notes and the single indebtedness 
of the mortgagor to the bank, and re- 
cited that the mortgage was given to 
secure payment of the mortgagor’s 
“indebtedness” to the bank, a third 
party was not entitled on foreclo- 
sure subsequent to the third party’s 
payment of the indebtedness to the 
bank and the bank’s return to the 
third party of the mortgagor’s note, 
to share in the proceeds of foreclo- 
sure sale, since the mortgagor’s note 
to the third party was not a part of 
the mortgagor’s indebtedness to the 
bank at time. of foreclosure. Corn- 
ing First Nat. Bank v.,Tisdial, 165 
Ark. 40, 263 SW 377. 

[b] Where a majority of several 
mortgagees agree that another mort- 
gage shall be executed to a third 
person, and shall have priority over 
the first mortgage, and the second 
mortgagee subsequently waives the 
preference, this does not necessarily 
give the dissenting mortgagees in the 
first mortgage a priority over their 
fellows in the distribution of the 
proceeds of sale of the premises. 
Kerr’s Hst., 1 LegOp (Pa.) 25. 

54. Iowa.—Reeder v. Carey, 13 
Iowa 274. 

Kan.—Robinson y. Waddell, 53 Kan. 
402, 36 P 730. 

Cy wea toes v. Johnston, 4 Dana 

La.—Garvey v. Conner, 128 La. 489, 
54. S 968. 

Mich.—Noeker v. Howry, 119 Mich. 
626, 78 NW 669; Quinnin v. Brown, 72 
Mich. 304, 40 NW 336. 

N. Y.—Bridenbecker v. Lowell, 32 
Barb. 9. 

Pa.—Gosser v. Yohn, 67 Pa. Super. 
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Va.—Crockett  v. Woods, 97 Va. 
391, 34 SE 96: 

[a] Rule applied.— Where five 


notes of even date, for like amounts, 
paraphed by a notary public to iden- 
tify them with a certain act of mort- 
gage for that same amount, are sued 
on in one suit, the court will deter- 
mine which note was issued first, and 
declare it first in rank on the prop- 
erty described in the mortgage. 
SS v. Conner, 128 La. 489, 54 

[b] Advancements to pay interest 
on prior mortgage.—Where one of 
three creditors secured by a second 
mortgage advances money to pay the 
interest on the first mortgage, he is 
entitled to a preference, to that ex- 
tent, over his comortgagees, in the 
proceeds of Sale remaining after the 
satisfaction of the first mortgage. 
Noecker v. Howry, 119 Mich. 626, 78 
NW 669. 
_ [ce] Joint mortgagor acquiring an 
interest in debt.—One of two joint 
mortgagors in a mortgage for eight 
thousand dollars, who sells land to 
the mortgagee and takes in payment 
an assignment of an interest in the 
mortgage bond to the extent of four 
thousand eight hundred dollars, is 
entitled, on foreclosure, to have his 
interest in the mortgage first satis- 
fied. Quinnin v. Brown, 72 Mich. 304, 
40 NW 336. 

[ad] Two notes for one considera- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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there are different sureties on the different notes, 
or that there are sureties on some of the notes and 
not on others, or that the mortgagor is bound as 
principal on some of the notes and as surety on 
But no claim alleged to be of this nature 
is entitled to participate in the distribution which 
was extinguished by a transaction which the parties 
intended and regarded as a payment of it rather 


others.°® 


than as an assignment.°° 
Holders of serial bonds. 


surrendered.*! Where 


pro rata, cannot on distribution of 


tion.—(1) Where a person executed 
a second mortgage, and it is recorded, 
and thereafter. delivers to the mort- 
gagee a promissory note of the same 
amount as the bond covered by the 
second mortgage, because the mort- 
gagee tells him that he cannot ne- 
gotiate the mortgage without such 
note, and the mortgagee sells the 
note to a trust company, and after- 
ward assigns the bond and mortgage 
to a second trust company, and 
neither company had notice of the 
existence of the other evidence of 
indebtedness when their respective 
transactions occurred, and judgment 
is entered on the note of the first 
company after the mortgage was 
assigned of record to the second 
company, the judgment on the note 
will not be given priority over the 
second mortgage in the distribution 
of a fund raised by.a sale of the real 
estate, in foreclosure proceedings un- 
der the first mortgage. Gosser v. 
Monn, 660 (Pa:. supers 621. @), sin 
such a case there is only one debt, 
and that is evidenced by the bond 
accompanying the second mortgage. 
The transfer of the promissory note 
was not a transfer of the bond and 
mortgage, and the assignee of the 
mortgage took it free from any equi- 
table defense the mortgagor had. 
Gosser v. Yohn, supra. 

fe] Contribution. — Where the 
mortgagor has a right of set-off 
against the mortgage notes, which 
are in the hands of various assignees, 
and the set-off is extinguished by 
one of the assignees, the proceeds 
of the mortgaged estate should be so 
distributed as to make all contribute 
ratably to the set-off, where the pro- 
eeeds are not sufficient to satisfy all 
the claims. Campbell v. Johnston, 4 
Dane CEC.) eal Gai 

55. Ala.—Bostick v. Jacobs, 133 
Ala. 344, 82 S > 136, 91 AmSR 36; 
Fielder v. Varner, 45 Ala. 429. 

Ky.—Willis v. Caldwell, 10 B. Mon. 
199). 

aN. H.—wWillard v. Madden, 124 A 
194 (recognizing rule). 

N. Y.—Orleans County Nat. Bank 
Vi eae 112 N. Y. 548, 20 NE 357, 
8 AmSR 775, 3 LRA 302. 

Or _—Wilson v. Allen, 11 Or. 154, 2 


The rule above stated®* 
applies as between the holders of a series of bonds 
all secured by the mortgage,°> unless the holders 
have contracted otherwise,°?® although it is held that 
bonds remaining in the treasury of the. mortgagor 
cannot be considered in distributing the proceeds 
of sale.®° And under a foreclosure, by trustees hold- 
ing merely the title, to which the bondholders are 
not parties, payment should be made to the trustees 
from the proceeds of the sale only on bonds actually 
a part of corporate bonds 
secured by a trust deed have been put out as col- 
lateral, the holder thereof, although entitled to share 


Ae ve Ble 

Pa.—Fourth Nat. Bank’s App., 123 
Pa. 473, 16 A 779, 10 AmMSR 538. 

W. Va.—Farmers’ Bank v. Wood- 
ford, 34 W. Va. 480, 12 SE 544. 

[a] Mortgage for benefit of mort- 
gagee and sureties of mortgagor.— 
Where the mortgagee is a creditor of 
the mortgagor and accepts a mort- 
gage as well for his own benefit as 


for the indemnity of the sureties of 
the mortgagor, he is bound to ap- 
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due him.® 


[42..0.32)' Bit 


sale demand an amount in excess of the actual debt 
And it has been held that, where the 
holder of the personal debt of corporation officers 
is induced to release them ‘in consideration of bonds 
of a corporation, the one inducing such transaction 
who has thereafter caused bonds in excess of the 
corporate property to be issued to him on a parity 
with such other bond, is estopped from participating 


in the proceeds from the security until the bonds 


the proceeds of 


propriate the proceeds of the mort- 
gaged estate pro rata. Willis v. 
Caldwell, 10 B. Mon. (Ky.) 199. 

[b] Mortgagee a surety on notes. 
—(1) Where several notes secured 
by a mortgage are held by different 
persons, and one of them is also a 
surety on all the notes and is insol- 
vent, his share of the proceeds of 
foreclosure, when such proceeds are 
not sufficient to pay all the notes in 
full, should. be ‘distributed to the 
others. Fourth Nat. Bank’s App., 
123 Pa. 478, 16 A 779, 10 AmSR 538. 
(2) A mortgagee under a mortgage 
securing a note given by the mort- 
gagor and another note given by the 
mortgagee and the mortgagor to a 
third party, which the mortgagee 
signed at the mortgagor’s request 
and which the mortgagee paid, has a 
right, as against an attaching cred- 
itor of the mortgagor, to retain from 
the proceeds of the foreclosure sale 
a sum sufficient not only to satisfy 
the note to him, but to reimburse him 
for the note so paid by him. Willard 
v. Madden, (N. H.) 124 A 194. 

[c] Mortgage securing mortgagee 
as surety and as creditor.—Where 
one executes a mortgage securing 
the mortgagee as Surety, also as a 
creditor of the mortgagor, the mort- 
gagee on sale of the property must 
apply the proceeds to the payment of 
the debt on which the mortgagee is 
surety, and then apply the balance, if 
any, to the individual debt of the 
mortgagor. Pindell v. Brown, 6 Ky. 


ca 
Il].— Ball v. Serum, 85 Ill. A. 


Md.—Baker v. Meloy, 95 Md. 1, 51 
A 893. 

Nebr.—McQuilkin  v. 101 
Nebr. 474, 163 NW 7638. 

N. Y.—Union Trust Co. v. Monti- 


Ford, 


cello,, etc, H-5 Co; SoMeNoe nro 20 
AmR 541. 

Va.—Vance v. Monroe, 4 Gratt. (45 
Wey ee 

57. See supra this section. 


58. Burke v. Short, 79 Fed. 6, 24 
CCA 422; Wells v. Wilmette, 193 Ill. 
An 80 neato. LOUOGUC yc: wuconanrd.nVve 
Brooks, 158 La. 1032, 105 S 54; Real 
Hst.-_,lrust Cohavea Union Trust, Co, 
102 Md. 41, 61 A 228 

59. Hohag y. Northland Pine Co., 
147 Minn. 38, 40, 179 NW 485. 

el MKS! perfectly competent for 
bondholders, whose bonds are se- 
cured by a Single mortgage or trust 
deed, to agree among themselves 
that one shall have priority over the 


rest.” Hohag v. Northland Pine Co., 
supra. 
60. Trust Co. of merica v. 


United Boxboard Co., 213 N. Y. 334, 
107 NE 574. 


of such holder are satisfied.®* 

Holders of detached interest coupons. 
as to distribution pro rata®* also applies for the ben- 
efit of holders of interest coupons detached from the 
bonds,®> and where the mortgage so provides the 
holders of such coupons will be entitled to priority 
over the bonds.°®® 

[§ 2013] (2) Notes Maturing at Different Times— 
(a) In General. In some jurisdictions following the 
general rule,®* where 
ferent dates but secured by one mortgage come into 
the hands of different holders, and the proceeds of 
foreclosure are insufficient to pay all in full, divi- 
sion will be made pro rata,®* in the absence of some 


The rule 


several notes maturing at dif- 


61. Coe v. Columbus, etce., R. Co., 
10 Oh. St..372, 75 AmD 518. 

62. Equitable Trust Co. v. Great 
Shoshone, etc., Water Power Co., 228 
Fed. 516 (up to the amount of the 
actual debt and until it is fully dis- 
charged, he is entitled to share 
ratably with other bondholders upon 
the basis not of the amount of his 
claim, 
bonds). 

63. Mercantile Trust Co. v. Sun- 
set Road Oil Co., 176 Cal. 451, 168 P 


but of the face value of his 


1033 
pees See supra text and notes 52— 
65. Burke v. Short, 79 Fed. 6, 24 


CCA 422; Wells v. Wilmette, 193 Ill. 
A. 30, 43 [auot Cyc]; Brown v. Mary- 
fend Freestone Min., etc., Co., 55 Md. 

66. Burke v. Short, 79 Fed. 6, 24 
CCA 422; Good v. Woodruff, 208 Ill. 
A. 147; Rea v. Pennsylvania Canal 
Co., 249 Pa. 239, 94 A 8338; Real Est. 
Trust Co. v. Pennsylvania Sugar Re- 


fining; Cox, (23) (Pass3sil, 485. A Gonads 
LRANS 82. 
[a] Purchaser of interest coupons 


of bonds secured by a mortgage 
which were the first of such cou- 
pons to mature, is not entitled to 
preference in payment over the 
bonds where the trust deed provides 
that all of the bonds are equally se- 
cured “without any preference or 
priority whatsoever,’ but such -pur- 
chaser has a concurrent lien with 
the holder of the bonds to the 
amount of his coupons. Good v. 
Woodruff, 208 Ill. A. 147. 

[b] Holders of coupons detached 
and assigned are within the protec- 
tion of a clause in a mortgage se- 
curing bonds, that upon foreclosure 
the proceeds shall be applied first 
toward payment to the holders of 
unpaid bonds of all arrears of inter- 
est remaining unpaid on the bonds. 
Real Est. Trust Co. v. Pennsylvania 
Sugar Refining Co., 237 Pa. 311, 85 
A 365, 43 LRANS 82. 

[c] Interest on coupons.—Under 
a corporation mortgage providing 
that, on foreclosure, the coupons on 
the bonds secured by the mortgage 
should be paid in priority to the 
bonds, the holder of coupons de- 
tached from the bonds was entitled 
to priority not only for the face value 
of the coupons, but for interest upon 
each coupon from its due date to the 
date of payment. Rea v. Pennsylvania 
Canal Co., 249 Pa. 289, 94 A 838. 

67. See supra § 2012. 

68. Georgia Realty Co. v. Coving- 
ton Bank, 19 Ga. A. 219, 91 SE 267; 
Weeks v. Weeks, 162 Minn. 93, 202 
NW 277; In re Barkley’s Assigned 
Hst., 268 Pa, 370, 112 A 1138. 
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special equity,°® or of a contract requiring a dif- 
ferent distribution,’® although it is held that, where 
a person holding all of a series of notes secured by 
mortgage assigns a part of the notes, the assignee 
is preferred to the assignor in the distribution of 
the proceeds of the mortgaged property.’+ 

But in other jurisdictions it is held that, where 
different parties hold notes secured by the same 
mortgage, such notes sheuld be*paid from the pro- 
ceeds in the order of their maturity,’ unless equita- 
ble considerations require a different order of pay- 
ment;’* and in such jurisdictions it is held that 
this is so notwithstanding all notes may, by their 
terms, be due when the sale is made,’* or that the 
mortgage recites that upon default in paying one 
note all shall become due and payable for foreclosure 


proceedings.” 


[§ 2014] (b) On Foreclosure for Default in First 
In some jurisdictions, if a mortgage 
given to secure several notes is foreclosed for an 
installment due’® and the premises are sold for a 


Installment. 


[a] In Porto Rico (1) it is pro- 
vided by statute that, except in 
cases of agreement to the contrary, 
whenever the payment of a debt 
guaranteed by the mortgage should 
be on installments, although nego- 
tiable documents or securities to 
bearer may have been executed, and 
when one or more mortgages on the 
same property are constituted in one 
deed, it shall be understood that none 
of such installments or mortgages 
has preference over the others, but 
all of them shall have the same ju- 
ridical conditions, for the purposes 
of this law, and should the encum- 
bered property be judicially sold, the 
price obtained therefor at the auc- 
tion sale not covering the total of 
ail the installments or mortgages, 
such price shall be distributed pro 
rata among the different installments 
or creditors, in proportion with the 
interest of each. Diaz v. Foote, 28 
Porto Rico 131. (2) Where all the 
installments are held by a single per- 
son ‘and the entire proceeds of the 
sale have been paid over to him, 
there is no necessity for a pro rata. 
Diaz v. Foote, supra. (3) Although 
the cancellation of the installments 
of a mortgage junior to the install- 
ment foreclosed on is null and void 
because the proceeds of the sale were 
not prorated among all the unpaid 
installments and _ the proportional 
part corresponding to such junior 
installments had not been deposited, 
that nullity cannot affect a person 
who purchased after such cancella- 
tion was made when the registry 
does not show that the proportional 
part corresponding to the canceled 
installments was not deposited or 
paid. In order that the nullity of the 
title may prejudice a third person 
who has recorded his right, the cause 
of the nullity must appear clearly 


from the registry. Benvenutti v. 
Vazquez, 28 Porto Rico 90. 

69. Georgia Realty Co. v. Coving- 
tons Bani, 919 (Gaya. W2to Sie Sit 
267. 

70. Georgia Realty Co. v. Coving- 
ton Bank, supra; Weeks v. Weeks, 


162 Minn. 93, 202 NW 277. 

71. Ga.—Georgia Realty Co. Vv. 
Covington. Bank, 19 Ga. A. 219, 91 SH 
267. 
Tll.— Kuppenheimer v. Chicago Ti- 
ties eto @o, 163 Ty A, W2%. 

Ind.—Alden v. White, 32 Ind. A. 
671, 66 NE 509, 67 NE 949, 102 
AmSR 261. 

La.—Gumbel v. Boyer, 46 La. Ann. 
762, 15 S 84. 

Miss.—Bank of England v. Tarle- 
ton, 23 Miss. 173. 

Okl.—Lawson v. Warren, 34 Okl. 
94, 124 P 46, 42 LRANS 1838, AnnCas 
1914C 139. 
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gagee, 


[a] Assignment of part of bonds 
and subsequent assignment for cred- 
itors.—Where a number of bonds are 
secured by a mortgage, and the 
holder parts with some of them, re- 
taining the rest, and after the in- 
dorsement of some of the bonds, but 
before the sale of the mortgaged 
premises, he makes an assignment 
for the benefit of his creditors, the 
assignee for creditors is not a holder 
for value, but simply stands in the 
place of his assignor; and hence such 
assignment will in no way affect the 
distribution of the proceeds of sale. 
Fourth Nat. Bank’s App., 123 Pa. 4738, 
1¢ A 779, 10 AmSR 538. 

72. Kissimmee Evergjades Land 
Conv. Carries las (Soi hie aoe 
Kuppenheimer v. Chicago Title, etc., 
Co., 163 Ill. A. 127; Battle Creek Nat. 
Bank v. Dean, 86 Iowa 656, 53 NW 
3838; Hurck v. Erskine, 45 Mo. 484; 
Thompson’ v. Field; 38° Mo: 320% 
Mitchell v. Ladew, 36 Mo. 526, 88 
AmD 156; Weary v. Wittmer, 77 Mo. 
A. 546; Rowe v. Scherz, 69 Mo. A. 88; 
vee v. Hufty, (Mo. A.)- 227 SW 
916. 

73. Kissimmee Everglades Land 
Co. vy. Carr, 88 Bla. 38759102) "S335. 

74 Kuppenheimer y. Chicago Ti- 
tle; etes Co. 163) Ts Aa 27. 

75. Kuppenheimer v. Chicago Ti- 
tle, etc., Co., supra; Hurck v. Erskine, 


45 Mo. 484; McPike v. Hufty, (Mo. 
A.) 227 SW 916. 
[a] Reason assigned is that the 


object of a clause in a deed of trust, 
maturing the entire debt in case of 
default in the payment of any one 
of the notes or interest thereon se- 
cured by it, is to enable the trustee 
to make immediate application of the 
entire proceeds to the discharge of 
the whole debt, which, otherwise, he 
might not be able to do were the 
property sold upon default in the 
payment of a note first maturing. 
Hurek v. Erskine, 45 Mo. 484; Rowe 
v. Scherz, 69 Mo. A. 88. 


76. See supra § 1044 in 41 GC. J. 
77. McDowell v. Lloyd, 22 Iowa 
448. Compare Hobby v. Pemberton, 


Dudl. (Ga!) 212 (holding that, if a 
mortgage is taken to Secure the pay- 
ment of two notes, becoming due at 
different times, and the mortgagee 
forecloses and sells upon the first 
note that becomes due, and the mort- 
gaged property is sold for more than 
enough to pay the note on which 
foreclosure is made, the surplus in 
the sheriff’s hands is discharged from 
the special lien; and if other cred- 
itors of the mortgagor obtain judg- 
ment in the ordinary course of law 
before the mortgagee forecloses upon 
the second note, the surplus shall be 
paid over to them according to date); 
Hynes v. Morin, 12 La. Ann. 742 


[§§ 2013-2015 


larger amount than such installment, the court will 
retain custody of the surplus and have it applied. 
on the unpaid installments as they fall due.”* 
under some statutes 1t is provided that, where a 
mortgage is foreclosed for nonpayment of an in- 
stallment, the mortgagee may bid in the property 
for the full amount of the mortgage debt and after 
satisfying the amount then due may apply the sur- 
plus in paying the amount not then due.’ 

[§ 2015] 2. Rents and Profits.”® Rents and profits 
collected by a receiver pending the foreclosure pro- 
ceedings*® take the same course and are subject 
to the same rule as the proceeds of the sale, so far 
as apples to the satisfaction of the claims of the 
foreclosing mortgagee,*! whether the foreclosure was 
at the instance of the senior®? or a junior®* mort- 
Thus it has been held that, where a second 
mortgagee suing for foreclosure has a receiver of 
rents appointed, a first mortgagee while having no 
preference over such second mortgagee in respect 
of such funds will be entitled to the balance in 


And 


(holding that, where the holder of 
two notes, secured by mortgage on 
the same property, at the maturity 
of the first note obtained a judgment 
on it, with preference on the pro- 
ceeds of the sale of the mortgaged 
property, which, being sold under his 
execution, did not bring a sufficient 
amount to satisfy both notes, fieri 
facias, issued under the judgment, 
should have been first satisfied in 
full, and the balance held by the pur- 
chaser and judgment creditor, who 
bought in the property to meet the 


other note pro tanto, when it be- 
came due). ; 

78. Kleinman -v. Neubert, 142 
Minn. 424, 172 NW 315. 

79. As surplus see infra § 2095. 

80. See supra §§ 1704, plas Lis 
1947. 

81. Ark.—Weis v. Neel, 14 SW 
1007 5 


7 EDS 85 COmmnva 
ees 4 Cal. Unrep. Cas. 393, 35 P 


lowa.—Windsor v. Evans, 72 Iowa 
692, 34 NW 481; Edie v. Applegate, 14 
Iowa 273. ; 

N. Y.—Continental Ins. Co. v. 
Reeve, 149 App. Div. 835, 134 NYS 
78; Meigs v. Rinaldo, 8 Daly 295. 

Wash.—Watson vy. Barnard, 105 
Wash. 536, 178 P 477. 

W. Va.—Childs v. Hurd, 32 W. Va. 

66, 9 SE 362. 
- [a] Mortgages on whole and un- 
divided parts.—Where the mortgage 
first on the record was on an undi- 
vided three fourths of a parcel of 
land, the second mortgage on the 
whele of the land, the third mortgage 
on an undivided one fourth of the 
land, and the last mortgage on the 
whole, the decree establishing pri- 
ority in the order of the mortgages 
named was proper, and the holder of 
the third mortgage could not compel 
the second mortgagee to satisfy the 
Same out of the proceeds of three 
fourths of the land. Watson v. Bar- 
nard, 105 Wash. 536, 178 P 477. 

{[b] Where mortgagee becomes 
purchaser.—Where a receiver is ap- 
pointed in a foreclosure suit, and the 
mortgagee purchases the premises at 
the foreclosure sale for the full 
amount of his debt and costs, the 
rents and profits of the property in 
the hands of the receiver at the time 
of the sale belong to the mortgagor, 
and not to the mortgagee. Pacific 
Mut. L. Ins. Co. v. Beck, 4 Cal. Un- 
rep. Cas. 393, 35 P 169. 

&2. Continental Ins. Co. v. Reeve, 
135 App. Diy. 737, 119 NYS 901 [réh 
den 136 App. Div. 920 mem, 120 NYS 
1119 mem (app dism 198 N. Y. 595 
mem, 92 NE 1081 mem)]. 

83. Izzo v. McKay, 110 Misc. 708, 
181 NYS 841. : 


Tor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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preference to the mortgagor or the owner of the 
equity of redemption,** although the receivership is 
not extended to the first mortgage ;2 and that a 
junior mortgagee, being in legal effect a party to 
the contract of sale under foreclosure, under the 
rule relating to the marshaling of assets,** can de- 
mand that rents from the mortgaged premises in the 
receiver’s hands shall be first applied to payment 
of the mortgagee’s claim before resorting to the 
‘proceeds of the sale.*? 

Arrears of ground rent due at the time of a 
sheriff’s sale under a judgment or mortgage against 
the terre-tenant are not payable by the sheriff out 
of purchase money but the landlord may distrain.§® 

Sale price increased by crops. Where the crops, 
planted by tenants subsequent to the execution of 
trust deeds but not ready for harvest on the day 


of sale, increased the sale price of the property, but. 


not to such an extent that it exceeded the secured 
debt, the trust deed beneficiary is entitled to the 
portion of the sale price represented by the crop 
value.®? 

[§ 2016] 3. Deposit Made To Postpone Sale. A 
deposit of money made by the mortgagor to secure 
a postponement of the foreclosure sale®® takes the 
same course as the proceeds of the sale®! and rents 
and profits®? in its application to the satisfaction of 
claims of a foreclosing mortgagee. 
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[§ 2017] 4. Reimbursement for Preservation of 
Security. Out of the proceeds of a foreclosure sale, 
the mortgagee is entitled to claim reimbursement 
for moneys necessarily expended by him for the 
preservation of the property or of his security upon 
it,°* ineluding the amount paid for the purchase of 
outstanding and superior lens or charges, such as 
judgments, other mortgages, or mechanics’ lens,** 
for the discharge of taxes on the premises,®? and, 
where so authorized by the mortgage, for insurance 
on the buildings on the mortgaged land.°® 

Limitations of rule. A mortgagee was not al- 
lowed to add to his mortgage debt the costs of un- 
suecessful proceedings at “law instituted by himself, 
undertaken without the approval of the mortgagor. ot 
When a wife joins with her husband in a mortgage 
on his lands, this is merely a relinquishment of 
her inchoate right of dower and not a purchase 
by the mortgagee of an outstanding encumbrance 
for which he is entitled to compensation or reim- 
bursement in a contest with other encumbrancers.°® 

Stranger to the proceedings has no right to Hane 
the proceeds applied in discharge of a tax title 
purchased by him.°? 


[§ 2018] 5. Application to Mortgage Debt. The 


proceeds must be applied to the satisfaction of the 


mortgage debt secured by the mortgage,t and this 
must be done in accordance with the directions, if 


84. Izzo v. McKay, supra. La.—Scholfield v. West, 44 lLa.|] sanctioned litigation in prosecuting 

85. Izzo v. McKay, supra. Ann. 277, 10 S 806; Brady v. His} an unsuccessful action arising out 

86. See supra § 612. See gener-]| Creditors, 43 La. Ann. 165, 9 S 59;|of a claim made by the mortgagees 
ally Marshaling Assets and Securi-| Reichard v. Michinard, 33 La. Ann.|as landlords, under the distress 
ties 38 C. J. p 1364. 380. clause in the mortgage, should be 

87. Continental Ins. Co. v. Reeve, Mich.—Union Trust Co. v. Electric] disallowed. Wells v. Trust, etc., Co., 
135 App. Div. 737, 119 NYS 901 [reh| Park Amusement Co., 168 Mich. 574,]| supra. 
den 136 App. Div. 920 mem, 120 NYS| 135 NW 115. 98. Pepper v., George, 51 Ala. 190. 
1119 mem (app: dism 198 N. Y. 595 N. J.—Central Trust Co. v. Central|-— 99. Ketcham v. Fitch, 13 Oh. St. 
mem, 92 NE 1081 mem)]. Freezing Co., 85 N. J. Eq. 363, 96 A 63] 201. 

88. Sands v. Smith, 3 Watts & S.| [aff 86 N. J. Ea. 243, 98 A 1085]; [a] Outstanding tax title.-—The 
(Ba; 9. Campbell v. Dewick, 20 N. J. Eq:! proceeds of a mortgage foreclosure 

s9. Armour Fertilizer Works v.| 186. sale cannot, without the consent of 


Taylor, 129 Va. 1, 105 SE 574. 
90. Dodd v. Fisher, 57 N. J. L: 
407, 31 A 392. 


91. See supra § 2004 et seq. 

$2. See supra § 2015. 

93. Ark.—Hughes v. Johnson, 38 
Ark. 285. 

Cal.—Crane v. Forth, 95 Cal. 88, 30 
Pa 3), 


Ccolo.—Fitch v. Stallings, 5 Colo. 


A. 106, 38 P 393. 


1l1l.—Munford vy. McIntyre, 16 Ill. 
A. 316. 

Iowa.—Collentine v. Johnson, 202 
NW 535. 


eee Opdyke v. Crawford, 19 Kan. 
4, 

La.—Richardson vy. Dinkgrave, 26 
La. Ann, 651. 

Mich.—Balen vy. Mercier, 75 Mich. 
42, 42 NW 666. 

N. J.—Campbell v. Dewick, 20 N. J. 


Eq. 186. 
N. Y.—Maitland v. Godwin, 19 NYS 
275; Silver Lake Bank v. North, 4 


Johns. Ch. 370. 
Oh.—Walker v. McGechin, 8 Oh. 
Dec. (Reprint) 222, 6 CincLBul 340. 
Pa.—Fleisher v. Blackburn, 15 Pa. 
Super. 289. 
Wis.—Dodge  v. 
Wis. 644. 
94. Colo.—F'itch  v. 
Colo. A. 106, 38 P 393. 


Silverthorn, 12 
Stallings, 5 


Ill.—Munford v. McIntyre, 16 Ill. 
Ay 316; r 
. La.—Barelli v. Delassus, 16 La. 
Ann. 280. 


N. Y.— Silver Lake Bank v. North, 
4 Johns. Ch. 370. 

Wis.—Dodge  v. 12 
Wis. 644. 

And see supra § 374. 

$5. Cal.—Crane v. Forth, 95 Cal. 
Sgro Ome Lie. 

Towa. pero renting v. Johnson, 202 
NW 53 

_Kan--Opayke v. Crawford, 19 Kan. 

4. 


Silverthorn, 


N. Y.—Maitland v. Godwin, 19 NYS 
275; Kortright v. Blunt, 12 HowPr 
424 [aff 23 Barb. 490, 5 AbbPr 358]. 

Oh.—Walker v. McGechin, 8 Oh. 
Dec. (Reprint) 222, 4 CincLBul 340; 
Sibley v. Elliott, 6 Oh. Dec. (Re- 
print) 804, 8 AmLRec 301. 

Pa.—Fleisher v. Blackburn, 15 Pa. 


Super. 289. 
Wis.—Cord v. Southwell, 15 Wis. 
211, 


And see supra §§ 375, 614 et seq. 

[a] Junior mortgagee compelled 
to pay interest on first mortgage and 
taxes is entitled, as.against the pur- 
chaser assuming the first mortgage, 


| to reimbursement from proceeds of 


the sale. Collentine v. Johnson, 
Clowa) 202 NW 585. 

[b] Defendant, in action to fore- 
close second mortgage, who was per- 
scenally liable for taxes and interest 
on first mortgage advanced by plain- 
tiff to protect his interest cannot 
complain that the court rendered 
judgment in rem for such items in- 
stead of rendering personal judg- 
ment therefor. Collentine v. John- 
son, (lowa) 202 NW 535. 


[c] Where the mortgage is on a 
leasehold, the judgment in foreclo- 
sure should not direct the payment 
of taxes out of the purchase money. 
Stuyvesant v. Browning, 83 N. Y. 
Super. 203. 

96. Burgess v. Southbridge Sav. 
Bank, 2 Fed. 500; Central Trust Co. 
v. Central Freezing Co., 85 N. J. Ka. 
363, 96 A 63 [aff 86 N. J. Eq. 2438, 98 


A 1085]. And see supra § 876. 
7p VWiClLISS Veee DEUS peebCwe ©On 
Ont. 170. 


[a] Sanction of mortgagor.—(1) 
Expenses incurred in attempting to 
stay executions and set aside tax 
sales, which proceedings were ap- 
proved by the mortgagor, should be 
allowed. Wells v. Trust, etc., Co., 
9 Ont. 170. (2) But expenses of un- 


the owner, be applied in discharge 
of the claim of a prior purchaser of 
the same premises at a tax sale, 
where such purchaser was not a 
party to the foreclosure proceedings; 
but the foreclosure purchaser must 
take the land subject to the tax lien. 
Ketcham vy. Fitch, 13 Oh. St. 201. 

1. U. S.—McTighe vy. Keystone 
bat Co. Litd.,..99 Med... 1345939) CeA 

D. C.—Taylor v. MacGreal, 15 App. 


Ga.—Sloss v. Southern Mut. Bldg., 
etc., Assoc., 97 Ga. 401, 23 SE 849. 

Ind.—Union Cent. L. Ins. Co. v. 
Woods, 11 Ind. A, 335, 37 NE 180, 39 


NE 205. 

Iowa.—Forsyth v. Lobaugh, 183 
Iowa 410, 167 NW 82. 

Md.—Dorsey v. Thompson. 37 Md. 
25; Treiber v. Lanahan, 23 Md. 116. 

Mass.—Stark vy. Coffin, 105 Mass. 


328. 

Bich.—Hanford v. 
Mich. 100, 10 NW 125. 

Mo.—Long vy. Long, 
44 SW 341. 

N. Y.—Fullerton vy. National Bur- 
Slat Tere, wins: Cone hO0nmINcg youn Onmee 
IN), 629)s> Vheo: en. yBergen,. S3sraNe. Aye 
404, 15 AbbPrNS 97; Rotberg v. He- 
bron, 94 Misc. 225, 157 NYS 788. 

N. C.—Burwell v. Burgwyn, 105 
N. C. 498, 10 SHE 1099. 


gan, 74 Oh. St. 307, 78 NE 436; Dur- 
bin: ys isk, 16. Oh. «St. .533. 


Robertson, 47 
141 Mo. 352, 


Pa.—Thomas v. Jarden, 57 Pa. 331; 
Irwin v. Tabb, 17 Serge. & R. 419. 
Va.—Armour Fertilizer Works v. 


Taylor, 129 Va. 1, 105 SE 574. 

Wis.—Whorton v. Webster, 56 Wis. 
356, 14 NW 280; Dunn v. Buckley, 56 
Wis. 190, 14 NW 67. 

[a] As between interest and prin- 
cipal. (1) A mortgage to secure 
bonds and interest thereon discloses 
no intention that, in case of sale un- 
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any, in the mortgage itself? or in the foreclosure 
decree.2 The rule that a ereditor who holds several 


debts or claims against his debtor may elect to which 
of them he will apply a payment made generally 
and without appropriation by the debtor? has no 
application to a case of this kind, the raising of 
a fund by foreclosure of the: mortgage not being 
a voluntary payment by the debtor, but the en- 
forcement of a security for a specific debt.® 
equity 1s willing to give the creditor the best se- 
curity for his debt;* and hence if he holds additional 
or collateral security for a portion of the mortgage 
debt, he will generally be permitted to apply the 
proceeds of foreclosure to that portion of the claim 
for which the mortgage is the only security.’ 
holder for value of promissory notes secured by 
mortgage could apply the proceeds of the sale of 
the mortgaged property to the payment of any one 
or more of the notes he desired, and need not ob- 
serve any equities, between the principal debtor 


der general foreclosure proceedings, 
the interest shall be paid before tne 
principal from the proceeds, there 
being no provision as to distribution 
thereof, although there is a provision 
that, in, case of default in interest 
continuing for six months, the trus- 
tee may take possession of the prop- 
erty, and collect the rents and profits, 
and, after paying the expenses of 
managing it, apply the balance to 
payment of interest in the order in 
which the interest shall have become 
due, and turn the balance over to the 
mortgagor McTighe v. Keystone 
Coal, Co. td, 99" Hed: 134.739) CCA: 
447), (2) and although another provi- 
sion is that, in case of such a default 
in interest, the holders of a majority 
of the bonds can require the trustee 
to proceed to foreclose the mortgage 
by suing out a scire facias, and pur- 
suing the same to judgment, with 
leave to take out execution for the 
amount of the interest, and, in case 
of any subsequent default, with 
leave to take out another execution 
for collection of the same (McTighe 
v. Keystone Coal Co., Ltd., supra). 
(3) Where an insurance company as- 
signs the whole title to mortgages 
belonging to it to a trust company, 
for the purposes of protecting policy- 
holders, reserving to itself the right 
of collecting interest, and, when 
necessary, of foreclosing in the 
name of the trust company, but at its 
own cost, and it does foreclose such 
mortgages for unpaid interest, and 
does not realize enough from the sale 
of the mortgaged property to pay 
such interest, the money realized 
from such sale belongs to the trust 
company as trustee, and not to the 


insurance company. Fullerton v. 
National Burglar, ete., Ins, Co., 100 
N. Y.°76, 2 NE 629. (4) A bene- 


ficiary under a trust deed, who orders 
a sale of the property for failure to 
pay the interest on the debt secured, 
as allowed by the deed, which pro- 
vides that from the proceeds of the 
sale there shall be paid the principal 
sums owing under the notes, with the 
interest thereon computed to the day 
of sale, cannot collect interest on in- 
terest coupons attached thereto, after 
the date of the sale which satisfies 
the debt, even if such sale is imper- 
fect, and does not extinguish the 
equity of redemption. Long y. Long, 
141 Mo. 352, 44 SW 341. 

Persons entitled to receive proceeds 
see supra §§ 2004-2014. 

2. Long v. Long, 141 Mo. 352, 44 
SW 341; and cases supra note l. 

Provisions in mortgage see supra 
§§ 442, 448, 464, 498. 

3. McTighe v. Keystone Coal Co., 
Ltd., 99 Fed. 134, 39 CCA 447; and 
cases supra note 1. : 

Oo 


[a] Election as application 
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Still 


A 


General Rule. 


stipulated for in decree. — Where 
parties to a mortgage given to secure 
the payment of several notes matur- 
ing at different times have provided 
in the instrument that the mortgagee 
may elect as to the application of 
payments in case the proceeds of a 
sale of the mortgaged property are 
insufficient to satisfy the entire debt, 
the court upon foreclosure will, as 
between mortgagor and mortgagee, 
order application of money arising 
from sale in conformity with such 
election, if made in proper time. Ad- 
vance Thresher Co. v. Hogan, 74 Oh. 
St. 307, 78 NE 436. 

_ [b] Deduction for waste.—Where 
the decree of foreclosure forbids the 
mortgagee, who is in possession, to 
cut timber, the value of such timber 
as he may cut thereafter, and before 
the day of sale, in violation of the 
decree, must be deducted from the 


‘amount due him under the mortgage. 


Whorton v. Webster, 56 Wis. 356, 14 
NW 280. 

Provisions in decree 
§ 1755. 

4 See Payment [30 Cyc 1227]. 

5. Ala.—Clement v. Draper, 108 
Peete Wars Ebru TNO AS PATS ALON ANS YON TY AYE 
Thomas, 77 Ala. 367. 

Ga.—Winter v. Garrard, 7 Ga. 183. 


see supra 


ill.—Ray v. Henderson, 110 Ill. A. 
542) [aff 210 Ill. 305, 71° NE 5797; 
Snider v. Stone, 78 Ill. A. 17. 


Iowa.—Defiance Bank y. Ryan, 144 
Iowa 725, 123 NW 940. 

N. Y.—Orleans County Nat. Bank 
v. Moore, 112 N: Y. 543, 20 NE 357, 
8 AmSR 775, 3 LRA 302; Griswold v. 
Onondaga County Sav. Bank, 93 N. Y. 
301; Matter of Georgi, 21 Misc, 419, 
47 NYS 1061. 

Tex.—Howard v. Schwartz, 22 Tex. 
Civ. A. 400, 55 SW 348. 

6. See cases infra note 7. 

7. Ill.—Monson v. Meyer, 190 Ill. 
105, 60 NE 63. 

Towa.—Small v. Older, 57 Iowa 326, 
10 NW 734. 

Kan.—Frick Co. v. Ketels, 42 Kan, 
527, 22 P 580, 16 AmSR 507. 

Mich.—Union Trust Co. v. Detroit 
Motor Co., 117 Mich. 631, 76 NW 112. 

Wash.—Smythe v. New England L. 
& T. Co.,, 12 Wash. 424, 41 P 184. 

[a] Rule applied.—(1) Where de- 
fendant in foreclosure, on appealing, 
gives a bond conditioned for the pay- 
ment of interest, and the decree is 
affirmed, it is proper to apply the pro- 
ceeds of Sale first to the principal of 
the mortgage debt, leaving the appeal 
bond as security for any unpaid bal- 
ance of interest. Monson vy. Meyer, 
190 Ill. 105, 60 NE 63. (2) So where 
the payment of the interest on the 
mortgage debt is guaranteed by a 
third person, the proceeds of fore- 
closure sale may be applied first on 
the principal of the debt. Union 


and an accommodation maker.® 

Mortgage partly invalid. 
given to a national bank, partly to secure notes 
on which there is an accommodation indorser, and 
partly to secure 
a right to insist that the proceeds of a foreclosure 
shall be applied on the notes on which he is liable, 
as the mortgage is invalid so far as it attempts 
to secure a future loan.® 

Where a mortgage covers a homestead and other 
property, or where a mortgage on the homestead is 
additional or collateral security to a mortgage on 
other property, such other property must first be 
applied in reduction of the mortgage debt before 
the homestead can be resorted to.'° 

[§ 2019] 6. Right to Surplus—a. In General—(1) 
The surplus proceeds of a foreclosure 
sale,!! after satisfying the mortgage debt, repre- 
sent the equity of redemption,” 
tively real property,?® and belong to the mort- 


[$$ 2018-2019 
Where a mortgage is 


a future loan, such indorser has 


Trust Co. v. Detroit Motor Co., 117 
Mich. 631, 76 NW 112; Smythe v. 
New England L. & T. Co., 12 Wash. 
424, 41 P 184. (8) And where the 
proceeds of a mortgage executed to 
secure an individual note and a joint 
note are not sufficient to pay both, 
the creditor is not obliged to apply 
the sum pro rata on both notes, but 


and are construc- — 
may apply it wholly on the individual | 


note. Small vy. Older, 57 Iowa 326, 
10 NW 734. : 
8. Bradley Engineering, etc., Co. 


v. Heyburn, 56 Wash. 628, 106 P 170, 
134 AmSR 1127. 
eooee v. Peoples’ Nat. Bank, 


Frick Co. v. Ketels, 
527, 22 P5380; 16 AmSR 507; 

11. Atty.-Gen. v. Atlantic Mut. L. 
Ins. (Cos LOOMN. YY. 2792 3 oN Be oe. 

[a] What constitutes surplus.— 
Where a receiver appointed. under the 
statute, after taking possession of 
real estate subject to a mortgage, 
and after selling it subject thereto. 
agrees to rescind the sale because of 
a question raised as to his title, and 
the purchaser agrees to bid at a 
foreclosure of the mortgage a sum 
equal to the amount due on the mort- 
gage and costs and to pay the re- 
ceiver the difference between such 
sum- and the purchase price origi- 
nally agreed upon, such excess paid 
under the agreement is not strictly 
surplus. Atty.-Gen. v. Atlantic Mut. 
i.) Ins. 'Co.=100 INS Yee279. sein Rr ore 

[b] Judgment is conclusive as to 
the amount of the mortgage debts, 
and where the record shows that the 
property was sold for less than the 
amount of the mortgage debts, inter- 
est, attorney’s fees, and costs, there 
is no surplus, and, therefore, no fund 
in the disposal of which the mort- 
gagor is interested, and where the 
senior mortgagee discoveri ing that -he 
had been overpaid paid the excess 
into court, the mortgagor was not 
entitled to receive such money as 
surplus on the _ sale. Edwards v. 
Fitzhugh, 18 N. M. 424, 1387 P 582. 

12. Standard Livestock Co. 
California Bank, etc., 67 Cal. A. 381. 
227 P 962, 968 Lauot Cyels Warner 
v. Helm, 6 Ill. 220;- Hinchman vy. 
Stiles SP eNew Jew look 361; Davison v. 
Apcbonald, 124 Misc. 726, 209 NYS 


13. Standard Livestock Co. v., 
California Bank, etc., 67 Cal. A. 381, 
227 P 962, 968 [quot Cye]; McLaugh- 
lin v. McGee, 131 Md. 156, 101 A 682; 
Hackensack Trust Co. v. Tracy, 86 
N.. J. Ha.’ 301, 99 A 846: ‘Servisicws 
Dorn, 76 N. J. Ha. 241, W6 Acazaer 
Frank v. Davis, 1385 IN. Ys) 275,, 32 
NE 1100, 17 LRA 306; Continental 
Ins. Co. v. Reeve, 149 App. Div. 835, 
1384 NYS 78; Fliess v. Buckley, 23 
Hun (N. Y.) 551; Sweezy v. Thayer, 


42 Kan. 


For later cases, levelopments and changes in the law see cumulative Annotations, same title, page and note number. 
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gagor'* or to the joint mortgagors or owners of the 
equity, 1f there are more than one, a proper ad- 
justment of their relative rights being made in the 


latter case,1° or to the owner of an 


8 N. Y. Super. 286, 11 NYLegObs 
47; Davison v. MacDonald, 124 Misc. 
726, 209. NYS 145; Matter of Ellis, 
110 Misc. £92 79 IN YS 187 35.-Ger- 
mania Sav. Bank v. Jung, 18 NYS 
709, 28 AbbNCas 81. Contra Smith 
v. Smith, 13. Mich. 258. 

{a] For the purpose of succession 
and distribution, surplus money re- 
tains the character of real estate; 
and where the wife files a petition 
praying for payment of the surplus 
to her, without making her husband 
a party thereto and without averring 
whether or not issue:had been born 
to the parties, the. husband is a 
necessary party to the proceedings as 
he is entitled to be heard on the 
question whether, having a contin- 
gent estate in remainder.in her lands, 
he is entitled to have the surplus 
money protected and conserved to 
admit of his possibly succeeding to 
the enjoyment of it after her death. 
Hackensack Trust Co. v. Tracy, 86 
ING ie aq. 3015, 99 AP 846. 

14. U. S.—Kesner v. Trigg, 98 U. 
S. 50, .25 1... ed. 83; Shillaber.-v: 
Robinson, 97 U. S. 68, 24 L. ed. 967. 

Ala.—Perry v. Seals, 186 Ala. 514, 
LSS Sie isto 

gonig oettls v. Townsend, 61 Cal. 


5 D. C.—Braxton v. Braxton, 20 D. C. 


355. 

TIll.— Ellis v. Southwell, 29 Ill. 549; 
Marshall v. Butler, 174 Ill. A. 502. 

Ind.—Hamilton County v. State, 
122 Ind. 333, 24 NE 347; Maynes v. 
Moore, 16 Ind. 116. 

Kan.—Pool vy. Gates, 119 Kan. 621, 
240 P 580. 

Ky.—Ryan v. Sugg, 61 SW 702, 22 
KyL 1798. 

Md.—Weber v. Lauman, 91 Md. 90, 
45 A 870. 

Mich.—Damon v. Deeves, 62 Mich. 
465, 29 NW 42; Sinclair v. Learned, 
51 Mich. 335, 16 NW 672; Kennedy v. 
Brown, 50 Mich. 336, 15 NW 498. 

Minn.—Kleinman vy. Neubert, 142 
Minn. 424, 172 NW 3815. 

Mo.—White v. Smith, 174 Mo. 186, 
73 SW 610; Mullanphy v. Simpson, 3 
Mo. 492; Kessler v. Kuhnle, 176 Mo. 
A. 397,159. SW -768. 

Nebr.—Hatch v. Shold, 62 Nebr. 
764, 87 NW 908. 

N. J.—Case v. Arnett, 26 N. J. Ea. 
459; Troxall v. Silverthorne, (Ch.) 
11 A 684. 

N. M.—Edwards v. Fitzhugh, 18 
N. M. 424, 137 P 582. 

N. Y.—Day v. New Lots, 107_N.. Y. 
148, 13 NE 915; Marshall v. Davies, 
78 N. Y. 414, 58 HowPr 231; Clark- 
son v. Skidmore, AGiag NereNes 297; Cope 
v. Wheeler, 41 N. Y. 303 [aff 53 Barb. 
350, 37 HowPr 181]; Continental Ins. 
Co. v. Reeve, 149 App. Div. 835, 134 
NYS 78; Lapham vy. Lapham, 63 App. 


Dive D0. te, NYS 006s .eoraniclim -V:. 
Van Cott, 11 Paige 129, 3 NYLegObs 
162; Pierson v. Thompson, 1 Edw. 
212. 


N. C.—Bradburn v. Roberts, 148 N. 
C. 214, 61 SE 617; Bobbitt v. Black- 
well, 120-N. C. 253, 26 SH 817. 

N. D.—Grand Forks First M. E. 
Church v. Fadden, 8 N. D. 162, 77 NW 
615. 


Or.—Meade v. Churchill, 100 Or. 
Ogle | 01a ClOSO4 Ve, Riddle, 40 
Or. 592, 67_P 932, 91 AmSR 580. 

Pa.—Lomax’s Est., 11 Pa. Dist. 375. 

R. I.—Reynolds v. Hennessy, 15 
tls cloweo, A «Od. 

S. C.—Easton v. Woodbury, 71 S. 
C9250, 50. SE) 790: 

S. D.—Ponca State Bank v. Adebar, 
385 S. D. 480, 152 NW 703. 

Tex.—Norris v. Graham, (Civ. A.) 
42 SW 575. 

Wash.—Moody v. Northwestern, 
etc, Bank, 20. Wash. 413, 55,P 568; 
Soderberg v. King County, 15 Wash. 
194, 45 P 785, 55 AmSR 878, 33 LRA 
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interest, title, or 


670. 

Ont.—Biggs v. Freehold Loan, etc., 
Co., 26 Ont. A. 232; Drury v. Bee- 
croft, 13 OntWN 484. 

[a] Mortgagee holding as trustee. 
for mortgagor.—The effect of a stat- 
ute providing that the mortgagee 
shall be possessed of the money 
arising from a sale of the mortgaged 
property upon trust to pay costs and 
charges and the principal and inter- 
est of the debt, and to pay the sur- 
plus, if any, to the mortgagor, is to 
constitute the mortgagee an express 
trustee of the proceeds of sale for 
which he must account to the mort- 
gagor. Biggs v. Freehold Loan, etc., 
Co.,, 26.:Ont.) A. 23:2. 

[b] Proceeds of sale divided into 
two funds.—Where a decree of fore- 
closure finds the value of the land 
and of the improvements separately, 
and directs that the proceeds of the 
sale shall be proportionately divided, 
the part representing the improve- 
ments to be paid to mechanic’s lien 
claimants and any surplus to the 
owner of the edauity of redemption, 
it will be modified to reauire any 
deficiency after application of the 
proceeds of the land to the mort- 
gagee to be satisfied from such sur- 
plus from the sale of the improve- 
ments and of the residue only after 
the satisfaction of such deficiency to 
be paid to the owner of the equity of 


redemption. Marshall v. Butler, 174 
Tll. A. 502. 
[c] Stipulation as to surplus at 


private sale after nominal foreclo- 
sure sale.—A mortgagee who has bid 
in the property at a nominal sum in 
foreclosure proceedings under an 
agreement with the mortgagor that 
any balance resulting from a subse- 
quent sale or exchange of the prop- 
erty, after the satisfaction of the 
mortgage, would be returned to the 


latter, will be compelled to account] 


and reconvey where it appears that 
it has received more than the amount 
of its claims, with interest, costs, 
and expenses, from a private sale or 
exchange of a part of the mortgaged 
premises. Easling v. Independent 
Brewing Co., 160 NYS 529. 

Ti Oe, Sita, See AEWA Co., 248 
Fed. 605. 

D. C.—Braxton v. Braxton, 20. D.C. 
355; 


Md.—Weber v. Lauman, 91 Md. 90, 
45 A 870. 

N. Y.—Cope v. Wheeler, 41 N. Y. 
303 -faff£, 53 Barb. 7.350, 37. HowPr 
181]; Germania Sav. Bank v. Jung, 
18 NYS 709, 28 AbbNCas 81. 

Pa.—Lomax’s. HEst., 11 Pa. Dist. 
875; Weaver v. Keith, 3 Del. Co. 516. 

R. I.—Clapp v. Pawtucket Sav. 
Inst., 15 R. I. 489, 8 A. 697, 2 AmSR 915. 

Eng.—Im re Cook, [1896] 1 Ch. 9238. 

[a] Estate by entirety.—Where 
land owned by husband and wife as 
tenants by the entirety is sold under 
foreclosure of a mortgage thereon, 
the surplus over the mortgage debt 
is constructively real property and 
belongs to the husband and wife as 
tenants by the entirety. Germania 
Sav. Bank wv. Jung, 18 NYS 709, 28 
AbbNCas 81. 

{b] Life tenant and remainder- 
man.—Where the life tenant of a 
parcel of land united with the re- 
mainderman in executing a.mortgage 
to secure the payment of money bor- 
rowed for the purpose of making 
improvements thereon, the surplus is 
properly divided equally between 
them subject to credits for overpay- 
ments made by one. Weber vy. Lau- 
man, 91 Md. 90, 45 A 870. 

[c] One tenant in common cannot 
sue separately from his cotenant for 
‘this separate share of the surplus in 
the hands of a mortgagee after a sale 
by him, under a power in the mort- 
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estate in the premises distinct from, but superior 
to, that of the mortgagor,® or to those who have 
succeeded to the mortgagor 
wholly or in part, whether by alienation” or by 


’s equity of redemption, 


gage, of the mortgaged premises. 
The implied promise of the mort- 
gagee, arising from his legal duty, 
is that he will pay over the surplus 
proceeds to the mortgagors, their 
heirs and assigns, collectively, and 
not to them separately according to 
their several interests. Clapp v. 
Pawtucket.iSay. Inst, (lb.R. 2489, 
8 A 697, 2 AmSR 915. 

[ad] Where there are two tracts of 
land (1) property should be divided 
pro rata according to respective 
values. In re Dewing Co., 248 Fed. 
605. (2) Where one gives a mort- 
gage on two tracts of land, one of 
which he owns in his own right and 
the other as a trustee for himself and 
two other persons, the proceeds of 
his own lot and-his one-third interesr 
in the proceeds of the other lot 
should go to discharge the mortgage 
debt, and if there is then a surplus 
it belongs to the two other persons 
jointly interested with him. Braxton 
Ve. braxton. 20) Di Cs355. 

16. Cal.—Standard Livestock Co. 
Ve Calitornias Bank, ,ete., 67 Cala Ac 
381, 227 P 962, 968 [quot Cyc]. 

N. J.—lLeach v. Leach, 69 N. J. Eq. 
620, 61. A 562. 

N. Y¥.—Winthrop v. Welling, 2 App. 
Diver 2295 3: NYS C29. 

Budden, al 


Pa.—Bloomfield Vv. 
Yeates 187. 

Tenn.—White v. Fulghum, 87 Tenn. 
281, 10 SW 501. 

[a] Estate in remainder.— Where 
a testator devises lands to his widow 
for life, with remainder to his chil- 
dren, and the widow and children 
unite in a mortgage of the lands, 
which are sold on foreclosure, the 
widow may be allowed to take the 
surplus money out of court on giving 
security for the payment of the 
principal sum after her death. 
Bloomfield v. Budden, 1 Yeates (Pa.) 
187. 

{[b] Grant of an easement in land 
subject to a mortgage vests in the 
owner of the dominant estate an in- 
terest in land in the servient estate 
entitling such owner to such a pro- 
portion of any surplus realized on 
foreclosure of the mortgage as the 
value of the easement bore to the 
value of the whole servient estate. 
Winthrop v. Welling, 2 App. Div. 
229, 37 NYS 729. 
Homestead. — A 
under a mortgage waiving 
homestead does not extinguish the 
right of homestead in the surplus. 
White v. Fulghum, 87 Tenn. 281, 10 
SW 501. 

{d] Rights of owner of life estate. 
—Under the chancery act providing 
that, when money is paid into court 
on foreclosure proceedings, the own- 
er of any estate for life may apply 
for payment of a gross sum in lieu 
of the estate, consent of the remain- 
derman is not required, but only that 
of the owner of the .estate for life. 


foreclosure. 


penen v. Leach, 69 N. J. Hq. 620, 61 
562. 
17. Ill—Raber v. Gund, 110 Ill. 


581; Ballinger v. Bourland, 87 Ill. 
513, 29 AmR, 69; Hart.yv. Wingart, 83 
Ill. 282; Scott v. Milliken, 60 Ill. 108; 
Sheppard v. Berkshire 10 Ins. Co., 
161 Ill. A. 467, 479. 

Ind.—Bell v. Corbin, 136 Ind. 269, 
36 NE 238. 

Mich.—Union Trust Co. v. Blec- 

tric Park Amusement Co., 168 Mich. 
574, 135 NW 115; Bowles v. Hoard, 
71 Mich. 150, 39 NW 24; Smith v 
Smith, 13 Mich. 258. 
' Mo.—Davis v. Holmes, 55 Mo. 349; 
Kessler v. Kuhnle, 158 Mo. A. 636, 
138 SW 944; Hardy v. Atkinson, 136 
Mo. A. 595, 118 SW 516. 

N. J.—Johnston v. McKenna, 76 
N. J. Eq. 217, 74 A 284 [aff Ui ANG J 
Hq. 555, 78 A 19]. 
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inheritance or descent,'® or otherwise;!® but this 
rule*® becomes inoperative where such surplus can 


MORTGAGES 


be taken from the person thus primarily entitled 


N. Y.—Atty.-Gen. v. Atlantic Mut. 
I. Ins, -Co., 200 Ne Yo 28923 amos. 
Frost v. Koon, 30 N. Y. 428; Johnson 
v. Blydenburgh, 31 N. Y. 427; Scott 
v. Madison Ave: Cong. Church, 55 
IN UYS Super” 8217) 8 NY St 385; 
Franklin v. Van Cott, 11 Paige 129, 
38 NYLegObs 162; Matter of Scrug- 
ham, Hopk. 88; Frost v. Peacock, 4 


Edw. 678. 
Can.—Gray yv. Coughlin, 18 Can. 
Su Carons 


N. S.— Collins v. Reid, 6 N. S. 252. 

Ont.—Carter v. Stone, 20 Ont. 340. 

fa] Assignee for the benefit of 
the mortgagor’s' creditors is entitled 
to the surplus which would otherwise 
nave come to the mortgagor himself. 
Carter v. Stone, 20 Ont. 340. 

[b] Junior mortgagee purchasing 
the title of the mortgagors is entitled 
co a surplus from a foreclosure of 
the first mortgage. Union Trust Co. 
v. Electric Park Amusement Co., 168 
Mich. 574, 135 NW 115. 

{c] Purchase at sheriff’s sale.— 
If at the time land is sold under a 
mortgage or deed of trust the legal 
zitle has passed from the grantor or 
mortgagor, either by his own deed 
or by a sheriff’s deed, the grantee 
will be entitled to the whole of any 
surplus after discharging the debt 
secured by the mortgage and the 
costs and expenses of sale; but if 
the land has been sold under execu- 
tion, and the time allowed for re- 
demption has not expired, the pur- 
chaser under the execution will only 
have a lien on such surplus for the 
amount of his bid with the statutory 
interest. Hart v. Wingart, 83 Ill. 282. 

{d] Purchaser from mortgagee 
making improvements.—(1) Where 
the mortgagee obtains a decree of 
strict foreclosure on default against 
a nonresident mortgagor, and sells 
the property to purchasers who make 
valuable and lasting improvements, 
and thereafter the mortgagor ob- 
tains an order opening the decree and 
admitting him to answer, but does 
not redeem, and a sale is made, of 
which the proceeds are more than 
sufficient to pay the costs and the 
mortgage debt in full, the purchasers 
are entitled to receive the value of 
their improvements out of the sur- 
plus. Scott v. Milliken, 60 Ill. 108. 
(2) Where, mortgaged lands having 
been sold by the mortgagee, it was 
decreed by the court that the mort- 

-gagor might redeem, on payment of 
the purchase money and the value 
of the improvements, a decree of 
court, on failure to redeem, ordering 
the sale of the equity of redemption, 
and after deducting expenses of sale 
and costs and payment of amounts 
due the mortgagee and purchaser at 
the mortgage sale, for improvements, 
payment of the surplus to the mort- 
gagor is proper. Davis v. Holmes, 55 
Mo. 349. 

[e] Purchaser of part of land.— 
When a person buys a portion of the 
land included in a mortgage which 
he holds, he will not be allowed the 
full price paid for such land out of 
the surplus arising on foreclosure, 
but only the amount which such 
portion sold for in proportion to the 
other land. Frost v. Peacock, 4 
FOC WON: we)» (6.1/8 

{f] Where transfer of the equity 
of redemption has been procured 
through fraud in a suit to reach sur- 
plus, a decrée for the loss occasioned 
to the mortgagor by the actions of 
the transferees may be had against 
them personally, and it is not neces- 


sary to follow the property. Johnston 
Vv. McKenna, 76 No J. Eqs 217, 74 A 
264) Latt 7 New din Ec a5 55, 7.8 “AS £oqe 


18. Ind.—Shaw vy. 
Blackf. 165. 
N. J.—Jcohns yv. Norris, 22 N. J. Eq. 


Hoadley, 8 


102 [rev on other grounds 27 N. J. 
Eq. 485]. 

N. Y.—Dunning vy. cean Nat. 
Banks, 461) IN. MY249 7; ioe AmR 293; 
Rhodes v. Dutcher, 6 Hun 453; 
Schueler v. Levy, 73 Mise. 25, 130 
NYS 600; Lord vy. Anderson, 66 Misc. 
593, 122 NYS 218; Matter of Bern- 
stein; 538" Mise, 25s) M0 NYS! 2G. 
Reynolds v. Britton, 56 Misc. 67, 106 
NMS2 932 

Pa. Fidelity Trust. ‘Co; 
son,) 13°Ra. Dist) 843? 

R. I.—Snow v. Warwick Sav. Inst., 
17 RS D66.320'sAl 94. 

[a] Heirs of a deceased mort- 
gagor (1) are entitled to the surplus 
which is immediately payable to 
them, unless it appears that the 
money may be needed for the pay- 
ment of debts of the estate. Shaw 
Vit) Hoadley.“1S Blackie iG@ind»)) 16; 
JOhnS) Gv... INOLFIS; 122" Neer Hqee 102: 
Rhodes v. Dutcher, 6 Hun (N. Y.) 
453; Snow v. Warwick Sav. Inst., 17 
R. I. 66, 20 A 94. Compare Curtis 
v. Moore, 162 Mo. 442, 63 SW 80 
(holding that the proceeds of the 
sale of land, made after the mort- 
gagor’s death, should not be turned 
over to his widow unless she estab- 
lishes a resulting trust in the land, 
that is, shows that it was her sepa- 
rate money that bought it, although 
it was deeded to her husband, the 
mortgagor, but such proceeds belong 
to his administrator). Contra-Smith 
v. Smith, 13 Mich. 258 (holding that 
the surpluS money, remaining in 
ccurt, upon a sale under a decree of 
foreclosure, after satisfying the de- 
cree, is personal eState; and if the 
owner of the equity of redemption 
dies subsequent to the sale, his per- 
sonal representatives should be’ made 
parties to a petition for such sur- 
plus). (2) Thus an administrator, 
as such, cannot maintain an action 
to recover surplus moneys arising on 
a sale of real estate encumbered by 
a mortgage, of which real estate his 
intestate died seized (Dunning v. 
Ocean Nat. Bank, 61 N. Y. 497, 19 
AmR 293 [aff 6 Lans. 296]. But com- 
pare Brehm v. New York, 104 N. Y. 
186, 10 NE 158 [where the adminis- 
trator substituted after judgment of 
intestate living at time of trial was 
allowed to recover moneys paid out 
of the surplus on account of assess- 
ments on the premises, which assess- 
ments were afterward vacated]; Peo. 
v. Cotes, 1 HowPr (N. Y.) 160 [hold- 
ing that, where the executrix was 
directed to pay the debts of deceased 
and thereby became entitled to the 
care, custody, and control of all the 
real and personal estate of the tes- 
tator, an alternative mandamus 
wculd be allowed against commis- 
sioners for loaning certain money of 
the United States, who had deposited 
with the state of New York for safe- 


v. Samp- 


keeping, under a special act of the 
legislature, the surplus’ resulting 
from the sale under a mortgage 


where the executrix had demanded 
such surplus and the commissioners 
had refused to pay]), (3) although 
the mortgage provides that the sur- 
plus Shall be paid to the mortgagor, 
his executors or administrators 
(Dunning v. Ocean Nat. Bank, supra). 
(4) And this rule is not changed by 
the provisions of the act extending 
the jurisdiction of surrogates’ courts 
which requires such surplus to be 
paid to the surrogate, to be disposed 
of on the application of an executor 
or administrator, as such statute was 
simply designed to provide for the 
application of the surplus to the 
payment of debts, if required for that 
purpose, and dces not otherwise af- 
fect the rights of heirs or devisees. 
Dunning v. Ocean Nat. Bank, supra. 
(5) Nor does the above act apply 
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to it by some creditor having a right to subject it 
to the payment of his debt,?4 or other person legally 


where the statutory lien of deceased’s 
debts has expired by reason of the 
sale not having been had within the 
statutory limitation after issuance 
of letters testamentary. Lord v. An- 
derson, 66 Misc. 593, 122 NYS 2183 
Reynolds v. Britton, 56 Misc. 67, 106) 
NYS 937; Fidelity Trust Co. v. 
Sampson, 13 Pa. Dist. 343. (6) But 
where the petition for sale of lands 
has been filed within the prescribed’ 
time after the issuance of letters 
testamentary, a creditor’s petition 
for distribution will lie for distribu- 
tion of the surplus as against the 
heirs, although filed after such limi- 
tation of time. Matter of Pare 
58 ‘Mise. 115, 110 NYS 473: 

[b] Adjustment ef right as be- 
tween widow and heirs.—Where a 
widow had continued in possession of 
property subject to a mortgage after 
the expiration of her quarantine, on 
foreclosure of the mortgage and 
proceedings by the heirs for distribu- 
tion of the surplus, in which they 
sought to charge her .for use and 
occupation, she was entitled to one 
third off on account of her dower 
right, although she could acquire no 
dower estate until its assignment. 


Shueler iv. Levy, 0) Miser 25, eeloo 
NYS 600. 

19. Atty.-Gen. v. Atlantic Mut. L. 
ins gCo;, 100 INDY Tos SNH Los. 


[a] Beceiver appointed under a 
statute becomes vested, upon his ap- 
pointment, with title to all the prop- 
erty of the company, and where 
possession is taken by him prior to 
the recovery of a judgment against 
the company, his title is superior to 
the lien of the judgment and he is 
entitled to the surplus. Atty.-Gen. 
v. Atlantic Mut. L. Ins. Co., 100 N. Y. 
279, 3 NE 1938. 

20. See supra this section. 

21. Ind.—Firestone v. State, 100 
Ind. 226; Luken v. Fickle, 42 Ind. A. 
445, 84 NE 561. 

Md.—Wilmer v. Light St. Sav., 
ete., Assoc., 148 Md. 272, 122 A 129: 
Stites aap v. Smith, 13 Mich. 

Mo.—Casebolt v. Donaldson, 67 
Mo. 308. 

N. Y.—Peo. v. Bacon, 99 N. Y. 275, 
2 NE 4; Gillig v. Maass, 28 N. Y. 
191; Livingston v. Mildrum, 19 N. 
Y. 440; Grosvenor v. Buddle, 178 NYS 
485; Muehlberger v. Schilling, 3 NYS 
705; Husted v. Dakin, 17 AbbPr 1387; 
De Ruyter v. St. Peter’s Church, 2 
Barb: Ch. 555: 

A SMEs eh Vie BUSiay elSi@ lavas 

Pa.—Wightman’s App., 29 Pa. 280; 
Hill Top Sav., etc., Co. v. Worley, 16 
Pa. Distw,250¢ 

R. I.—Smart v. Burgess, 35-R. I. 
149; 85 A %42. 

S C.—Friedheim v. Crescent Cot- 
ton Mill, 64 S. C. 277, 42 SE 119. 

Sask. — Thompson v. Bergland, 3 
Sask. L. 470. 

[a] Execution creditors.—(1) Un- 
der a judgment for redemption ob- 
tained by an execution creditor of 
the mortgagor, the mortgagee, who 
held the title under a deed absolute 
in form, brought into the master’s 
office with his account certain orders 
signed by the mortgagor, directing 
him to pay the parties named therein 
any surplus moneys in his hands 
after paying the mortgage. The 
mortgagee did not accept them, but 
entered them in his real estate 
ledger, and they were not registered; 
and it) was held that the mortgagee 
could not claim to be allowed these 
orders in addition to his mortgage, 
not having accepted or paid them, 
nor could he be looked upon as a 
trustee holding the lands in trust for 
the holders of such orders. Canadian 
Bank of Commerce v. Forbes, 10 Ont. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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entitled to it.?? 

Where there is a dispute as to ownership, it is 
the duty of the court to provide that any surplus 
remaining after paying the debt and costs should 
be paid “into court to await the termination of 
suit to determine the real owner.23 

Estoppel. Parties who, with full knowledge of 
the facts, receive and retain the surplus proceeds 
are estopped to allege, as against anyone else, that 
the sale was unauthorized.“ A payment by the 
master of the amount received at the foreclosure 
sale extinguishes to that extent the indebtedness 
mentioned in the decree of foreclosure, whether the 
payment was ever reported to the court or not, so 
that after such payment the creditor has no right 
to disregard it and enforce the original amount of 
the debt.°° 

Loss of right by lapse of time. A lien against 
surplus moneys on deposit in court expires on the 
date that the lien would have expired if property 
had not been sold at foreclosure.?® 

[§ 2020] (2) Rights of Vendee under Contract of 
Purchase. Although a vendee under contract to 
purchase is called an ‘‘equitable owner,’’27 he does 
not have title, but merely a right to specific per- 
formance,”* and his equitable lien and right to 
share in the surplus on foreclosure of the mort- 
gage, in the absence of a contrary agreement, is 
limited to the down payment;?® but the equitable 


Pr. 442. (2) The Creditors’ Relief) satisfy 
Ordinance having expressly declared | Fickle, 
that there was no priority among exe- 
cution creditors, the Land Titles Act 


thes 
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judgment. Vie 
42 Ind, A. 445, 84 NE 561. 27. 
Compare Dean v. ‘Phillips, 
406 (holding that, where premises are 


[42 C.J.] 317 
hen passes to the surplus of the proceeds, even 
though the vendee has not been let into posses- 
sion,?° and is not lost by his becoming a purchaser 
at a foreclosure sale.*4 And where one in possession 
of mortgaged premises under an agreement to pur- 
chase pays part of the consideration, he is entitled 
to be reimbursed his payments out of the surplus 
arising on a sale under foreclosure, in preference 
to creditors whose judgments were recovered after 
the execution of the contract to purchase and entry 
into possession by the purchaser, provided he has 
no notice of the entry of the judgment before 
making payment.°? 

[§ 2021] (3) Rights under Bond or Agreement To 
Reconvey. One who has conveyed land to another, 
receiving from him an agreement to reconvey on 
performance of a stipulated condition, is entitled 
to the surplus arising from a mortgage foreclosure 
as against the grantees of his. grantee,** notwith- 
standing an alleged breach of the defeasance agree- 
ment by him.** The right of a transferee of a bond 
to reconvey to the surplus is superior to that of a 
judgment creditor when such interest was acquired 
prior to the date of judgment,®> but is inferior to 
the rights of such creditors whose judgment ante- 
dated the transfer;*° and, as his right will attach 
from the time he receives the transfer, it may be 
superior to a subsequent materialman’s lien.%? 

[§ 2022] (4) Rights of Holder of Leasehold Es- 


Luken equity of redemption). 
See Vendor and Purchaser [39 
Cye 1611]. 


28. See Specific Performance [36 


Wi bod. 


‘a mortgage 


should be construed in the light of 
that enactment and the surplus di- 
vided pro rata among the general 
execution creditors as ordinance pro- 


vided. Thompson v: Bergland, 3 
Sask. L. 470. 
[b] Mechanic’s lienor cannot en- 


force his lien against surplus without 
first establishing a lien by action as 
required by statute, but establish- 
ment in the foreclosure action is 
sufficient. Grosvenor v. Buddle, 178 
NYS 485. 

[c] Mortgage of estate by the 
entirety.—Where an estate by the 
entirety is sold at sheriff’s sale upon 
a mortgage, judgments against the 
husband alone are not entitled to 
share in the proceeds remaining after 
the payment of the writ of execution, 
but the same are payable to the hus- 
band and wife jointly. Hill Top Sav., 
etc., Co. v. Worley, 16 Pa. Dist. 250. 

{d] General creditors.—To be en- 
titled to claim satisfaction out of the 
surplus proceeds of a foreclosure sale 
the creditor, not being connected 
with the mortgage, must have a lien 
on the land; an unsecured creditor 
cannot participate, however much his 
claim might commend itself to a 
court of equity. Albro v. Blume, 5 
App. Div. 309, 89 NYS 215; King v. 
West, 10 HowPr (N. Y.) 333. Com- 
pare German Sav. Bank v. Sharer, 25 
Hun (N. Y.) 409 (holding that, where 
is foreclosed after the 
death of the owner of the equity of 
redemption, the surplus money should 
be distributed ratably among all the 
general and judgment creditors of 
the deceased owner after notice to 
them and an opportunity to be heard 
by reason of a statutory enactment 
providing for the application of the 
real estate for the payment of the 
debts of the intestate when the per- 
sonalty is insufficient). 

{e] Inchoate right of dower is 
paramount to the claim of creditors 
of a husband, although his wife 
joined with him in the execution of 
a mortgage upon his real estate, and 
she may, in a suit to foreclose the 
mortgage, have protection of her 
interest, if the whole of the mort- 
gaged real estate is not required to 


sold upon the foreclosure of a mort- 
gage in the execution of which the 
wife of the mortgagor has joined, her 
interest in the land is gone, and the 
surplus arising from the sale belongs 
to the husband and is applicable to 
the payment of his debts). 

[f] In Minnesota, under a statute 
directing that the surplus shall be 
paid over to ‘“‘the mortgagor, his legal 
representatives or assigns,’ a junior 
mortgagee is an “assign” of the 
mortgagor, so as to be entitled to 
have his debt paid out of the surplus 
on demand. Fuller v. Langum, 37 
Minn.’ 74, 33° NW 9222; Brown ¥. 
Crookston Agricultural Assoc., 34 
Minn, 545, 26 NW 907. 

22. See cases infra this note. 

[a] Dower.—(1) A widow may 
have both dower and homestead in 
the same estate, and if the property 
is of greater value than the home- 
stead and the mortgage combined, 
the widow is entitled to the surplus 
after a deduction of the amount of 
the mortgage. Hardy v. Atkinson, 
£36- dro. “A. 5955) 118 “SiW. 516. (2) A 
wife entitled to dower under statute, 
on a divorce from her husband, is 
entitled to dower in the surplus 
arising upon a foreclosure sale under 
a mortgage executed prior to their 
marriage. Bowles v. Hoard, 71 Mich. 
150, 39 NW 24. (3) A widow is en- 
titled to the surplus to the amount 
of her dower interest as against a 
junior mortgagee where such interest 
is not released in such mortgage. 
Gray v. Coughlin, 18 Can. S. C. 553. 

23. Kessler v. Kuhnle, 158 Mo. A. 
636, 138 SW 944. 

24. Anderson y. Dicks, 55 S. C. 
398, 33 SH 505. 

25. Burnham vy. Roth, 244 Ill. 344, 
91 NE 472 [aff 126 Ill. A. 222]. 

26. Walker vy. Carroll, 123 Misc. 
712, °205 NYS 805 [aff 209 App, Div. 
816 mem, 204 NYS 956 mem] (this 
is so, although the owner of the 
premises at the time of the foreclo- 
sure action did not appear at the 
reference, and notwithstanding there 
appear to be no other claimants or 
lienors than the claim of the peti- 
tioner executrix, excluding, of course, 
the right of the owner, if any, of the 


Vi 


Cyc 528 et seq]. 

29. Durling v..Stillwell,. 74,.N. J- 
Eq. 697, 69 A 978; Davison v. Mac- 
Donald, 124 Mise. 726, 209 NYS 145. 
Compare Rosenberg v. Wilson, 120 
App. Div. 554, 104 NYS 1087 [aff 189 
NY ¥. 545 mem, 82 NE ‘1132 mem J 
(holding that, where an agreement 
to purchase mortgaged land was 
modified by parol, and the _ seller 
agreed to put such modification in 
writing on the closing day and on 
that day tendered performance of the 
modified agreement but without the 
giving of a writing evidencing the 
modification which related to a col- 
lateral matter, and the buyer re- 
fused to accept the conveyance unac- 
companied by such written agree- 
ment, the buyer by his refusal to 
accept performance as tendered 
elegted to resort to an action at law 
for breach of defendant’s contract of 
sale, and was therefore not entitled 
to the surplus after the foreclosure 
of the mortgage). 

30. Davison v. MacDonald, 124 
Mise. 726, 209 NYS 145. 

$1, Davison v. MacDonald, supra. 

$2. Durling’ v: Stillwell, 74 Ni J: 
Eq. 697, 69 A 978. 

Sar Williams, v. Pratt, 110) Cals “A: 
625, 103 P 15t. 

34. Williams v. Pratt, supra. 

[a] Thus, under the rule, where a 
penalty or forfeiture is to secure the 
payment of a debt only, ‘equity will 
relieve against the forfeiture by 
awarding compensation instead there- 
of, proportionate to the damages ac- 
tually resulting from nonpayment, 
even though the grantor had failed 
to pay interest and the agreement 
provided that such a default would 
work a forfeiture of grantor’s rights. 
Williams v. Pratt, 10 Cal. A. 625, 103 
A 151. 

35. Parker v. Kidd, 32 Ga. A. 98, 
122 SE 630; McIntire v. Garmany, 8 
Ga. A. 802, 70 SE 198. 

26. Parker v. Kidd, 32 Ga. A. 98, 
122 SE 630; McIntire v. Garmany, 
8 Ga. A. 802, 70 SE 198. 

37. Guaranty ENV ee \OLCH COME Vie 
Athens Engineering Co., 152 Ga. 596, 
110 SE 873. See generally Mechan- 
ics’ Liens § 369. 


318 [42 C.J.] 
tate. A tenant for years has an equitable interest, 
to the extent of the value of the remainder of his 
term, in the surplus moneys arising upon a sale of 
the demised premises, under a mortgage given 
thereon, prior to his lease, where the lease is cut 
off by the foreclosure.** This right is superior to 
the right of the owner of the equity of redemp- 
tion,®® and the court will order payment out of such 
surplus to him or to a mortgagee of his lease,*° after 
satisfaction of any dower right or other prior 
claims upon the equity of redemption.*: It has been 
held, however, that where the lessor had, at the 
time of giving the lease, no title to the land leased 
and entered into no covenant, express or implied, 
for quiet enjoyment, except against his own acts, his 
subsequently acquired title did not inure to the lessee 
by virtue of the. lease, and as between the lessor 
and the lessee, the former was entitled to the whole 
of the surplus.42, The amount of the surpius to 
which a lessee is entitled is measured by the value 
of the unexpired term, less the rents reserved ;** but 
the presumption is that the rents reserved are the 
fair value of the use and that no damage is sustained 
by the lessee;#4 and where, therefore, a lessee and 
the owner of the equity of redemption are the 
only claimants for the surplus arising on foreclosure 
sale, and no evidence is produced by the former 
tending to show that the leasehold estate had any 
value in excess of the rents, the whole surplus is 
properly awarded to the owner.*, 

[§ 2023] (5) Rights of Guarantor. Where prop- 
erty of third persons has been mortgaged to guar- 
antee the fulfillment of the obligation of another 
whose property has also been mortgaged, after the 
sale of such latter property, any surplus remaining 


38. Larkin v. Misland, 100 N. Y.| 291, 56 SE 938. 
212, 3 NE 79; Clarkson v. Skidmore, Va.—Jones v. 
2 Lans. (N. Y.) 238; Title Guarantee, | (43 Va.) 81. 
etce., Co. v. Twenty-First St., etc, 
Corp., 110) Mise. 126, 180, NYS 358; 
Ely v. Collins, 45’ Misc. 255, 92. NYS 
160; Dorb v. Modern Holding Co., 183 


381. 
[a] 


where, 
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Lackland, 2 Gratt. 
Wis.—Johnson v. Harrison, 41 Wis. 


Rule was not applied 


in the absence of contesting 
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from the proceeds must be distributed pro rata be- 
tween such third parties whose property was sold 
to pay the principal obligation.*® But a guarantor 
by paying interest and thereby holding off foreclo- 
sure on a first mortgage debt does not thereby ac- 
quire an equity for such payments out of surplus 
moneys as against a second mortgage.*’ 

[§ 2024] b. Application to Other Claims of Mort- 
gagee. As a general rule, a mortgagee has no right 
to apply the surplus proceeds of foreclosure to 
other debts or claims which he holds against the 
mortgagor, in this respect having no priority over 
other general creditors of the mortgagor.*® And if 
he holds two mortgages given by the same mort- 
gagor on distinct parcels of land and for different 
debts, the surplus arising on the foreclosure of 
one of the mortgages cannot be appled to make 
up a deficiency on the other.*® But where at the 
time of the execution of the mortgage the mort- 
gagor gives the mortgagee a demand note wherein 
it is agreed that the securities pledged together 
with any that may be pledged thereafter shall be 
applicable in like manner to secure the payment of 
any future obligations of the mortgagor held by the 
holders of the note, and that all such securities in 
their hands shall stand as one general continuing 
collateral security for the whole of such obligation, 
the mortgagee is entitled, as against a second mort- 
gagee, to have the surplus applied on account of 
the mortgagor’s liability on another and subsequent 
obligation.®° 

[§ 2025] c. Junior Liens and Encumbrances—(1) 
In General—(a) General Rule. The general rule is 
that the lien of a junior encumbrance, cut off by the 
foreclosure of a senior mortgage,*! is transferred in 

50. Land Title, etc., Co. v. Shoe- 
maker, 257 Pa. 213, 101 A 335. 

51. See cases infra this section; 
and supra §§ 1116 in 41 C. J., 1779. 

[a] Where his junior lien is not 


cut off by the foreclosure sale under 
the senior mortgage, a junior encum- 


(1) 


NYS 639 [aff 185 NYS 925 mem]. 


39. Larkin v. Misland, 100 N. Y. 
212, 3 NE 79; Ely v. Collins, 45 Misc. 
255, 92 NYS 160; Dorb v. Modern 


Holding Co.,. 183, NYS 639. 
40. Clarkson v. Skidmore, 2 Lans. 
CNY.) 238. 
41. Clarkson v. Skidmore, supra. 
[a] Lack of power of court to 


subordinate mortgage to leasehold.— | 


Where, in an action for the foretlo- 
sure of a mortgage, the decree de- 
eclared that ‘a leasehold was subordi- 
nate to the mortgage but superior to 
all other liens, the court could no 
more have subordinated the rights of 
the mortgagee to that of the lessees 
in making the sale than it could to 
the rights of the subordinate lien- 
holders. Sullivan  v. Mendocino 
County Super. Ct., 185 Cal. 1338, 195 
Teds Shae. 

42. Burr v. Stenton, 43 N. Y. 462. 

43. Larkin v. Misland, 100 N. Y. 
212, 3 NE 79; Title Guarantee, etc., 
Co. vy. Twenty-First St., etc., Corp., 
110 Mise. 126, 180 NYS 358; Dorb v. 
Modern Holding Co., 183 NYS 6389 
[aff 185 NYS 925 mem]. 

44. Larkin y. Misland, 100 N. Y. 
NE 79. 
Larkin v. Misland, supra. , 
Lack v. Alonso, 14 Philippine 


North Side Bank v. Queens 
Home Realty, ete., Co., 162 App. Div. 
156, 147 NYS 2438 [aff 212 N. Y. 556 
mem, 106 NE 1036 mem]. 


48. Mo.—Stark v. Love, 128 Mo. 
A. 24, 106 SW 87%. 
N. *Y.—Dale vy. McEvers, 2 Cow. 


118. 
N. C.—Carpenter v. Duke, 144 N.C. 


creditors, surplus was applied to the 
payment of another debt, owing by 
the mortgagors to the assignee of the 


mortgage. Beekman F. Ins. Co. v. 
New York First M. BE. Church, 29 
Barb. (N. Y¥.) 658, 18 HowPr 431. 


(2) Where, after a sale of machinery 
with land covered by the mortgage 
thereby enhancing the price received 
to the extent of the purchase-money 
note given for the machinery, sur- 
plus was, at the mortgagor’s request, 
applied to the payment of such note, 
as against an objection by a junior 
mortgagee. Butler v. Adler-Goldman 
Commn. Co., 62 Ark. 445, 35 SW 1110. 

49. Mahone v. Williams, 39 Ala. 
202; Dodds v. Lanaux, 45 La. Ann. 
287, 12 S 345; Reggio v. McCan, 40 
La. Ann. 479, 4 S 478; Hooper v. 
Castetter, 45 Nebr. 67, 63 NW. 135; 
Fliess v. Buckley, 22 Hun (N. Y.) 
551; Bridgen v. Carhartt, Hopk. (N. 
Yx) 234, Compare Velleman _ v. 
Rohrig, 127 App. Div. 692, 111 NYS 
736 [aff 193 N. Y. 439, 86 NE 476] 
(holding that the holder of junior 
mortgages on distinct parcels was 
entitled to have a surplus resulting 
from the sale of the second parcel 
applied to a balance unsatisfied of his 
mortgage of the first parcel after a 
foreclosure of a prior mortgage 
thereon, as against a mortgage of the 
second parcel junior to his, where 
his mortgage on the second parcel 
provided that it was to secure any 
indebtedness now or after existing 
and where it was agreed, at the time 
of its execution, that the latter 
junior mortgage was to be subordi- 
nate to any advances thereafter to 
be made on his mortgage). 


brancer or lienor has no legal claim 
to participate in the surplus. Milmo 
Nat. Bank v. Rich, 16 Tex. Civ. A. 
363, 364, 40 SW 1032 (“the first mort- 
gage was foreclosed by a judicial 
decree, without the joinder of the 
second mortgagee, and hence without 
any reference to or effect upon his 
rights. His position is unchanged 
by such sale, and his remedy after 
such sale is precisely what it was be- 
fore, and that is, to foreclose his lien 
on the land, subject to the rights 
held under the first mortgage AS 
he is not deprived of any right by 
the sale, there,is no reason why he 
should be invested with any addi- 
tional remedy’”’). 

[b] UWnforeclosed mortgage can- 
not claim surplus money. Thornton 
v. Wilson, 55 Ga. i 

[c] When junior mortgagee’s 
right accrues.—Although a _ second 
mortgagee has a lien on the surplus 
arising on a foreclosure of the first 
mortgage, his right to demand pos- 
session thereof does not accrue until 
his mortgage is foreclosed and the 
amount due thereon judicially deter- 
mined. Robertson vy. Brooks, 65 
Nebr. 799, 91 NW 709. 

{d] Right of concurrent senior 
mortgagee.—The holder of a sheriff's 
deed on foreclosure of a junior mort- 
gage cannot complain of the fact 
that, on a subseauent sale of the 
premises under foreclosure of one of 
two senior mortgages of equal pri- 
ority, the proceeds of sale, after sat- 
isfying the judgment, were applied 
on a special execution issued on fore- 
closure of the other senior mortgage; 
for although the proceeding may not 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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, equity®? to the surplus foreclosure fund, and the 
holder thereof is entitled to satisfaction out of the 
surplus.®* If the junior lienor was a party®4 to the 
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foreclosure proceedings, it is proper for the decree 


have been regular, it accomplishes 
exactly what a court of equity would 
have decreed. Stanbrough y. Daniels, 
77 Iowa 561, 42 NW 443. 

52. See cases infra note 53. 

[a] Holder of an unforeclosed 
junior mortgage cannot claim the 
surplus in law, but he may in equity. 
Baker v. Gladden, 72 Ga. 469. 


53. U. S—In re Soltmann, 249 
Hed. 455, 161 CCA 4138. 
Ala.—Bedell Vv. New England 


rape Security Co., 91 Ala. 325, 8 S 

Cal.—Porter v. Muller, 112 Cal. 355, 
44 P 729. 

Ga.—Athens Nat. Bank v. Athens 
Exch. Bank, 110 Ga. 692, 36 SE 265; 
Baker y. Gladden, 72 Ga. 469; Haber- 
sham v. Bond, Ga. Dec., Pt. II, 46; 
McIntyre v. Garmany, 8 Ga, A. 802, 
70 SE 198. 

Ill.—Soles v. Sheppard, 99 Ill. 616; 
Shaver v. Williams, 87 Ill. 469; La- 
badie v. Hewitt, 85 Ill. 341; Crocker 

sv. Lowenthal, 83 Tl. 5795 -Hart. v. 
Wingart, 83 Ill. 282; Walker v Abt, 
83 Ill. 226; Derrick v. Lamar Ins. Co., 
74 Ill. 404; Edgerton v. Young, 43 Ill. 
464; Ellis v. Southwell, 29 Ill. 549. 

Ind.—State v. Clapp, 147 Ind. 244, 
46 NE 533, 62 AmSR 415; Clapp v. 
Hadley, 141 Ind. 28, 39 NE 504, 50 
AmSR 308; Shue v. Chizum, 81 Ind. 
A. 367, 148 NE 373; White v. Shirk, 
20 Ind. A. 589, 51 NE 126. 

Iowa.—Tukey v. Reinholdt, 130 NW 
Wan ;9- Deep’ «River — State):<Bank \ Vv. 
Brown, 128 lowa 665, 105 NW 49. 

Kan.—Logan-Moore Lumber Co. v. 
Bowersock, 109 Kan. 135, 197 P 1104. 

Ky.—Covington First Nat. Bank vy. 
Root, 50 SW 16, 20 KyL’ 18638. 

La.—Jennings First Nat. Bank v. 
Garlick, 137 La. 282, 68 S 610. 

Md.—Lee vy. Boteler, 12 Gill & J. 
323. 

Minn.—Brown v. Crookston Agri- 
cultural Assoc., 34 Minn. 545, 26 NW 
907. 


Nebr.—Robertson v. Brooks, 65 
Nebr. 799, 91 NW 709. 

WN.) Ui: —Equitable! tmTrust ts Co. -~: 
Standard Cordage Co., (Ch.) 84 A 


207; Servis v. Dorn, 76 N. J. Eq 241, 
76 A 246; Stiles v. Galbreath, 69 N. J. 
Bq. 222, 60 A 224 [aff 71 N. J. Eq. 


299, 67 A 181]; Johnston v. Reilly, 
68 N. J. Eq. 130, 59 A 1044. 
N. Y.—Nutt v..Cuming, 155 N. Y. 


309, 49 NE 880; Quackenbush vy. 
O’Hare, 129 N Y. 485, 29 NE 958; 
Erie County Sav. Bank v. Roop, 80 
N. Y. 591; Bergen v. Carman, 79 N. 
Y. 146, 8 AbbNCas 50; Livingston v. 
Mildrum, 19 N. Y. 440; North Side 
Bank v. Queen Home Realty, etc., Co., 
162 App. Div. 156, 147 NYS 243 [aff 
912 N. Y. 556 mem, 106 NE 1036 
mem]; Continental Ins. Co. v. Reeve, 
135 App. Div 737, 119 NYS 901 [app 
dism 198 N. Y. 595 mem, 92 NE 1081 
mem]; Bushwick Sav. Bank v. 
Traum, 26 App. Div. 532, 50 NYS 542 


[aff 158 N. Y. 668 mem, 52 NE 1123 
mem]; Van Slyke v. Van Loan, 26 
Hun 344; Mutual L. Ins. Co. v. 


Bowen, 47 Barb. 618; Koch v. Purcell, 
45 N. Y. Super. 162; Davison v. Mac- 
Donald, 124 Misc. 726, 209 NYS 145; 
Matter of Ellis, 110 Misc. 192, 179 
NYS. 8783" Mutual? i. Ins) Co. xv. 
Truchtnicht, 8 AbbNCas 135; Eddy 
v. Smith, 13 Wend. 488; Beekman v. 
Gibbs, 8 Paige 511; Bartlett v. Gale, 
4 Paige 503; Kinney v. McCullough, 
1 -Sandf. ‘Ch:' 370. + ° 

N. C.—Carpenter v. Duke, 144 N. C. 
291, 56 SE 938. 

Oh.—Black v. Kuhlman, 30 Oh. St. 
196, Fithian v. Corwin, 17 Oh. St. 
118; Ives v. Insolvent Comr., Wright 
626 


Pa.—Schick v. Rambo, 39 Pa. Co. 
2 


202. 
R. I.—East Greenwich Sav. Inst. v. 
Shippee, 20 R. I. 650, 40 A 872. 


S. C.—Stewart v. Groce, 42 S. C. 
500, 20 SE 411. 

S. D.—Aultman vy. Siglinger, 2 S. D. 
442, 50 NW 911. 

Tenn.—Jackson y. Coffman, 110 
Tennis 270) NT MIS We. Ts eWihite tiv; 
Fulghum, 87 Tenn. 281, 10 SW 501. 

Tex.—Milmo Nat Bank v. Rich, 16 
Tex. Civ. A. 363, 364, 40 SW 1032. 

Wis.—Putnam vy. Bicknell, 18 Wis. 
333. 

Ont.—Gzowski v. Beaty, 8 Ont. Pr. 


146. 


“The authorities ...are generally, 
if not entirely, cases in which the 
rights of junior lienholders had been 
cut off by the sale. ... In such cases 
the junior lienholder has no remedy, 
except by resort to the surplus fund 
in the hands of: the trustee, and 
equity treats it as the land itself. 
It is believed that all the cases which 
allow resort to the surplus fund by 
lienholders, in the order of their pri- 
ority, are those in which the sale 
had been made under a power of sale, 
or where the matter has been regu- 
lated by statute, or where the junior 
claimants were parties to the fore- 
closure.’ Milmo Nat. Bank v. Rich, 
supra. 

{aj Where corporate mortgages 
cover property in several states, it is 
necessary to determine the proper 
application of the proceeds of all the 
property to the payment of the first 
mortgage, before surplus applicable 
to the second could be ascertained. 
Equitable Trust Co. v. Standard Cord- 
age Co., (N. J. Ch.) 84 A 207. 

b] Where the assignee of a mort- 
gage gives in consideration a note 
payable when the mortgage debt is 
paid, the assignor may be regarded 
as having an interest in the mort- 
gage, similar.to that of a junior 
mortgagee, and when the property is 
sold, the proceeds will be applied, 
first, to the expenses of the assignee, 
then to the mortgage debt, and then 
to the note. Fithian v. Corwin, 17 
Oh. St. 118. 

[ec] Where mortgagor is not a 
party to suit to foreclose junior 
mortgage, a purchaser at such fore- 
closure sale becomes an assignee of 
the mortgage, as there has been not 
a sale of the land but of the mort- 
gage, and if he enters into posses- 
sion, he becomes a mortgagee in 
possession; so that on foreclosure of 
the prior mortgage, he will be en- 
titled to surplus. In re Sdéltmann, 
249 Wed. 455, 161 CCA 413. 

{d] Junior lien held by foreclos- 
ing mortgagee.—(1) Under the sur- 
plus money rule, it is the common 
practice for foreclosing mortgagee to 
apply for the surplus money under 
a subsequent encumbrance held by 
him, but not referred to in his com- 
plaint, if the land was sold free from 
it, as it stands for the land in re- 
spect to those having liens or vested 
rights therein. Mutual L. Ins. Co. v. 
Truchtnicht, 3 AbbNCas (N. Y.) 135. 
(2) Where the mortgagee showed 
that subsequent to the mortgage, he 
obtained a judgment against the 
mortgagor, which was a lien upon 
the land at the time of the transfer 
of equity of redemption, to an 
amount equal to the surplus, in an 
action of assumpsit by the purchaser 
against the mortgagee, the purchaser 
could not recover such surplus. Eddy 
v. Smith, 18 Wend. (N. Y.) 488. 

[e] Trustee in bankruptcy of 
holder of junior mortgage is entitled 
to surplus. In re Soltmann, 249 Fed. 
455, 161 CCA, 413. 

{f] Part of debt unmatured.— 
While a foreclosure of a first mort- 
gage on certain property and the sale 
thereof would not operate to mature 
any part of the debt represented or 
secured, either by the first or second 
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to direct that he shall be satisfied out of the surplus, 
if there is any;°° but if he was not a party, he must 
assert his claim to the surplus by intervention®* or 


mortgage, which was not yet due, 
yet, the property being subject to 
foreclosure and sale for a matured ° 
obligation, and being sold under the 
decree, the fund would be adminis- 
tered by applying the proceeds to the 
payment of the whole debt or debts 
secured by the property so_ sold, 
whether due or not, on the theory 
that the lien of the mortgages con- 
tinued on the fund as on the prem- 
ises before sale. Equitable Trust Co. 
v. Standard Cordage Co., (N. J. Ch.) 
84 A 207. 

[g] Right to share not lost by 
failure to record.—A statute which 
provides that, in any foreclosure suit, 
persons claiming liens on the mort- 
gaged premises, which could be, but 
which are not, recorded at the time 
the bill to foreclose is filed, shall be 
bound by the foreclosure suit, etc., 
is a statute of convenience of the 
mortgagee only. It binds the holder 
of the nonrecorded lien “so far as 
the [mortgaged] property is con- 
cerned,” but does not determine his 
rights in the purchase money; and as 
the owmer of the unrecorded lien is 
not a party to the foreclosure, has 
no notice of it, and no hearing as to 
his rights, it would not be ‘due 
course of law” if it were held that 
the foreclosure absolutely destroyed 
his lien. Stiles v. Galbreath, 69 N. J. 
Eq. 222, 60 A 224 [aff 71 N. J. Eq. 
29253 A 181]. 

. Junior mortgagee as pa 
supra § 1579. 2 ne Ae 

55. <Ala.—Bedell v. New England 

ae: Security Co., 91 Ala. 325, sus. 


Ill.— Dillman v_ Will County Nat. 


Bank, 138 Ill, 282, 27 NE 1090; 
Shaver v. Williams, 87 Ill. 469: 
Crocker v. Lowenthal, 83 Ill. 579 = 


Walker v. Abt, 83 Ill, 226. 
Ky.—Simpkinson v. Sanders, 7 SW 

32, 613, 9. KyL 788. 
Md.—Kretzer v. Lorshbaugh, 117 

Md. 562, 83 A 1027 (recognizing rule). 


._ J.—Equitable Trust Co. v. 
Sromdand Cordage Co., (Ch.) 84 A 
N. Y.—Rochester Sav. Bank v. 


Whitmore, 25 App. Div. 491, 49 NYS 
862; Keogh vy. McManus, 34 Hun 521. 

See also supra § 1755. 

[a] Cross bill is unnecessary.—. 
Soles v. Sheppard, 99 Ill. 616; Hqui-‘ 
table Trust Co. v. Standard Cordage 
Co, GN IaChe) 84 A 20% 

’ [b] Im Ireland a mortgagee’s suit 
is also a suit on behalf of all the 
encumbrancers in the sense that all 
the encumbrancers must be ascer- 
tained and paid out of the proceeds 


of sale as far as they go. Harpur 
Vv. .Buchanans’ [191 Sipe i Tre de 
56. West v. Shryer, 29 Ind. 624: 


Whitegv. Shirk, 20 Ind. A. 589, 5a 
NE 126; Milligan v. Gallen, 64 Nebr. 
561, 90 NW 541; Koch v. Purcell, 45 
N. Y. Super. 162; Horr v. Herrington, 
22 Okl. 590, 98 P 448, 1832 AmSR 648, 
20 LRANS 47. 

_[a] His mortgage alone does not 
give a junior mortgagee not made a 
party any claim on surplus from sale 
under senior mortgage. Horr v. 
Herrington, 22 Okl. 590, 98 P 448, 132 
AmSR 648, 20 LRANS 47. 

[b] Purchase by junior mort- 
gagee.—‘‘By the purchase of the land 
and filing his petition in intervention, 
he voluntarily abandoned his right 
to redeem, and sought to attach his 
lien to the surplus arising from the 
sale. There are no reasons that we 
know of why this could not be done, 
provided there were sufficient equi- 
ties to warrant a court of equity in 
granting such relief; but he was not 
entitled to it merely as a holder of a 
junior incumbrance, for the statute, 
which seems to be in harmony with 
the general rule, fixes his rights un- 
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eross bill®’ or by proving his claim before the court 
or the master,®* or he may maintain ,an action for 
money had and received against the person in whose 
hands the surplus remains.°® While a judgment in 
an action to foreclose a first mortgage, in which a 
second mortgagee is made a party and a sale is had, 
is a complete adjudication against the second mort- 
gagee in favor of plaintiff and the purchaser in that 
action, if will not affect the second mortgagee’s 
rights as against the owner of the equity of redemp- 
tion, who is not a party to such action,®® and the 
mortgage will continue as a lien on the property, so 
that in a second action to foreclose the first mort- 
gage, in which such owner and its creditors are made 
defendants and the second mortgagee is not, he is 
entitled to share in the surplus money prior to the 
owner of the equity and its ereditors.*t 

Surplus of rents and profits collected by receiver.® 
Likewise, a junior encumbraneer is entitled to have 
any surplus of rents and profits collected by a re- 
ceiver, after satisfaction of the claim of the fore- 
closing mortgagor, applied toward his claim,** not- 
withstanding the receiver was appointed for the 
benefit of the senior mor tgagee and the junior mort- 


der the contract. ‘The only faone of 
a junior mortgagee, who has not 
been made a party to the foreclosure 
of a prior mortgage, is to redeem the 
property from that 
Horr v: Herrington, 22 Okl. 590, 596, 
98 P 443, 132 AmSR 648, 653, 20 


ceiver. 
LRANS 47. 3 


Pion 
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was fully taken care of by tne pro- [a] 
ceeds of the foreclosure sale, the 
beneficiary of the 
against the mortgagee, 
mortgage.’”’| whatever further rents and_ profits 
are thereafter collected by the re- 
Fuller v. McClure, (Cal.) 235 


§ 202 


ta) 


gagee made no application to extend the receivership 
for the benefit of his mortgage;°* and this is espe- 
cially so where the order of appointment directs 
the receiver to keep the surplus subject to the orders 
of the court.®* But it has been held that, where 
the foreclosing mortgagee was given a lien under 
the mortgage not only on the premises but on the 
issues and profits thereof, including the rent that 
might be collected during the period of redemption, 
and the receiver was continued to collect the same 
merely for the purpose of meeting such deficiency, 
but no hen existed or was declared in favor of the 
other lienors on the rents, their hens, being on the 
premises only, were exhausted on the sale thereof.*® 
Other junior lienors. These rules®’ apply not only 
to the case of a junior mortgagee but also to a 
junior creditor by judgment,®* execution,®® or at- 
tachment,’° and to the holder of a junior mechanic’s 
hen, or of a junior lien for taxes.*? The lien need 
not be a legal one; it may be a purely equitable 
one, and if the holder of such a lien establishes 
it, he is entitled to share in the surplus, although 
kis lien has not been adjudicated in an action." 


Loss of right to surplus.— 
Where the owner of a junior judg- 
ment lien, after a foreclosure leav- 
ing a surplus, issues execution on a 
judgment and purchases the premises 
at the execution sale for the full 
amount of his judgment and costs, 
and the execution is returned satis- 


trust deed, - as 
is entitled to 


{c] Third opposition.—Robinson v. 
Cosner, 136 La. 595, 67 S 468. 

Intervention generally see supra 
§§ 1585-1590. 

57. Windt v. Gilleran, 135 Cal. 94, 
66 P 970; Moss v. Robertson, 56 
Nebr. 774, 77 NW 403; Equitable 
Trust Co. v. Standard Cordage Co., 
GN .iCh.) 84 Ae20r, 

{a] Maturity of junior mortgage. 
—In a suit to foreclose a mortgage, 
the holder of a second mortgage is 
entitled to file a cross complaint, and 
have the residue of the proceeds of 
the foreclosure sale after satisfac- 
tion of the first mortgage applied to 
payment of the second mortgage, if 
such mortgage becomes due before 
entry of judgment, although it was 
not due when the cross complaint 
was filed. Windt v. Gilleran, 135 Cal. 
94, 66 P 970. 

Cross bill generally see 
§ 1632. 

58. Corporate 


Supra 


Investing Co. _ Vv: 
Mount Vernon Metal Products Co., 
206 Appr Dive 62735200) NYS? §37/2s 
Beekman v. Gibbs, 8 Paige (N. Y.) 
§11, 

59. See infra § 2030. 

60. James vy. Peppard Realty Co., 
109 Misc. 605, 180 NYS 356. 

€1. James v. Peppard Realty Co., 
supra. we 

62. As proceeds see ‘also supra 
§ 2015. 

63. Fuller v. McClure, (Cal.) 285 
P 7381; Copelin v. Calkins, 131 Ill. A. 
149; Continental Ins. Co. v. Reeve, 
149 App. Div. 835, 134 NYS 78; Vogel 
v. Nachemson, 137 App. Div. 200, 121 
NYS 926 [aff 199 N: Y. 535 mem, 92 
NE 1105 mem]. 

{a] The general rule is that such 
surplus would be applied to the satis- 
faction of the second mortgage, inas- 
much as the lien, cut off by the fore- 
closure proceedings, is transferred 
equitably to that surplus. Continen- 
tal Ins. Co. v. Reeve, 149 App. Div. 
835, 184 NYS 78. 

[b] Where the court has fixed a 
gross sum as priority of a senior 
mortgage over a junior trust deed 
and a payment of funds collected by 
the receiver to the holder of the 
mortgage reduced the mortgagee’s 
preferred claim to an amount which 


64. Vogel v. Nachemson, 137 App. 
Div. 200, 121 NYS 927 [aff 199 N.Y. 
5385 smem, 92 NE 1105 mem] (the 
assignment of rent in the junior 
mortgage was sufficient to give such 
mortgagee the right to the surplus). 

65. Continental Ins. Co. v. Reeve, 
149 App. Div. 835, 134 NYS 78. 
asec Brown v. Benson, 224 Ill. A. 

67. See supra this section. 

68. Ind.—Dean vy. Phillips, 17 Ind. 


406. 
46 La. 


La.—Denegre v. 
Ann. 90, 14 S 348. 

N. a Nat. Bank vy. 
Boss). (Ch  edsitAe 18: 

N. Y.—Terry v. Fuller, 60 Misc. 
562, aa NYS 450. 

N. C.—Staton v. AViebDD, mls INC: 
35, 49 SHE 55. 
oot .—Dempsey v. Bush, 18 Oh. St. 

[a] In spite of the lapse of time, 
a judgment being a lien on the land, 
when the land is sold under a mort- 
gage, it becomes a lien on the surplus 
produced by the sale, and is entitled 
to share therein, although more 
than ten years elapse after the judg- 
ment is docketed before the surplus 
money proceedings are commenced. 
Terry sv. Fuller, 60 Mise. 562, 112 
NYS 450. 

{[b] Effect of judgment becoming 
dormant.—A judgment creditor will 
not lose his right to share in the 
surplus by the fact that his judg- 
ment became dormant pending the 
action. Dempsey v. Bush, 18 Oh. 
Sitsiion 

[c] Agreement as to disposition 
of surplus.—As between a judgment 
creditor and the mortgagee, the for- 
mer is entitled to the proceeds of a 
sale of the mortgaged property after 
the payment of the mortgage debt, 
with such expenses only as are pro- 
vided for in the mortgage or are 
necessarily incident thereto; and the 
mortgagor cannot make a subsequent 
agreement with the mortgagee, giv- 
ing him the entire proceeds of the 
sale of the land, to the exclusion of 
the judgment creditor, under the 
guise of exorbitant commissions. 
Staton v. Webb, 137 N. C. 35, 49 SE 
55. 


Mushet, 


fied in full, he is not entitled to re- 
cover the surplus from the foreclos- 
ing mortgagee, although the mort- 
gagor makes no claim to such sur- 
plus. McCaffery v. Burkhardt, 104 
Minn. 340; 116 NW 645. 

[e] Effect of prior levy.—A judg- 
ment creditor cannot claim the sur- 
plus when he has already levied on 
and sold the land under his judg- 
ment, although in fact it is unsatis- 
fied. Lambertville Nat. Bank  v. 
BossaiGNe de Cue) aware oS: 

69. Troy v. May, 101 Ala. 401, 138 
S 263; Field v. Brokaw, 159 Ill. 560, 


42 NE 877; Smith vy. Allen, 108 Ky. 
368, 56 SW 530, 21 KyL 1811; Mid- 
land oan, ete, -Cos tvs Genitti, 36 


Ont. L. 163,°9 OntWN 490, 30 DomLR 
52; Harvey v. McNeil, 12 Ont. Pr. 


[al Thus, where a local master, 
upon a reference in a mortgage ac- 
tion, treated the moneys derived 
from the mortgaged premises as two 
funds because part came from insur- 
ance upon buildings on the premises 
destroyed by fire, and part from the 
sale of the mortgaged premises after 
the fire, and dealt with the proceeds 
of the insurance by process of mar- 
shaling between prior and subsequent 
mortgagees, thus impairing the 
rights of execution creditors inter- 
mediate between the mortgagees, his 
report, upon appeal by execution 
creditors, should be corrected. Mid- 
land Loan, etc., Co. v. Genitti, 36 
Ont. L. 168, 9 OntWN 490, 30 DomLR 

70. Harvey v. Foster, 64 Cal. 296, 
ae 849; De Wolf v. Murphy, 11 R.1I. 

71. Lacoste v. West, 19 La. Ann. 
446; Hall v. Thomas, ill INP ES SS), 

72. Greene v. Bunzick, 23 App. 
Div. 108, 48 NYS 374; Black v. Mur- 
ray, Russ. Ea. Cas. (N. S.) 311. 

73. Kretzer v. Lorshbaugh, 117 
Md. 562, 838 A 1027; Bergen vy. Car- 
man, 79 N. Y. 146, 8 AbbNCas 50; 
Corporate Investing Co. v. Mount 
Vernon Metal Products Co., 206 App. 
Div. 273, 200 NYS 372; Davison v 
MacDonald, 124 Misc. 726, 209 NYS 

[a] Rule applied.—A document 
whereby one having the record title 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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—-§§ 2026-2028] 


[§ 2026] (b) Conveyance in Lieu of Foreclosure. 
Where, while suit by judgment creditor is pending 
to adjudge that lands in the name of another are 
in reality the judgment debtor’s, but before decree 
is rendered, such lands are, with the knowledge of 
its pendency, conveyed to the mortgagee of the 
debtor in lieu of foreclosure, the judgment creditor 
subordinate to the rights of the mortgagee acquires 
an interest in the value of the land in excess of 


the mortgagee’s claim.** 


[S$ 2027] (2) Priority as between Junior Liens. 
Liens inferior to the lien of the mortgage foreclosed 
attach to the surplus proceeds of sale in-the same 
order and relative priority which they held with 
reference to the premises before the foreclosure, and 
must be paid in that order,’® unless one creditor can 
found a claim to preference on his superior vigilance 
and activity,’® or unless one entitled to the surplus 
has either expressly or impliedly waived his rights.’ 


And it has been held that, where 


prosecute to judgment a suit to set aside a con- 
veyance by the debtor through third persons to his 


to land admitted her indebtedness to 
another, and agreed that she would 
not alienate it without his consent, 
and, in case of her death, the prop- 
erty should be his, is an equitable 
assignment, which entitles the third 
person to reimbursement out of the 
surplus proceeds of the property 
against which mortgage foreclosure 
has been had after the owner’s death. 
Kretzer v. Lorshbaugh, 117 Md. 562, 
83 A 1027. 

74 Wilmer v. Light St. Sav., ete., 
Assoc., 143 Md. 272, 277, 122 A 129. 

“If the Light Street Savings and 
Building Association had foreclosed 
its mortgages instead of taking a 
deed of the equity of redemption 
from the mortgagor, and if a fund 
more than sufficient to satisfy the 
mortgagee’s claims had been real- 
ized from a foreclosure sale, the ap- 
pellant would clearly have had an 
interest in the question as to the 
proper disposition of the surplus. In 
that event his right to an accounting 
by the mortgagee as to the excess 
proceeds of sale would probably not 
have been disputed. The question in 
which the appellant is practically 
and legitimately concerned is whether 
the properties had a value above the 
requirements of the mortgage debts 
when the conveyance was made to 
the mortgagee in lieu of foreclosure. 
If the equity of redemption in fact 
had an available value, the appellant 
had a material interest in its dispo- 
sition of which he could not be de- 
prived by the conveyance from the 
mortgagor to the mortgagee.” Wil- 
mer v. Light St. Sav., etc, Assoc., 
Supra. 

75. U. S.—Markey v. Langley, 92 
U. S. 142, 23 L. ed. 701. 

Ark.—Clark v. Carnall, 18 Ark. 209. 

Cal.—Sullivan v. Mendocino Super. 
Cir 18d) Calvil3a sb95 Palos; 

Del.—Reybold v. Herdman, 2 Del. 
Ch, 34. 

Ga.—Baker v. Gladden, 72 Ga. 469; 
Hobby v. Pemberton, Dudley 212. 

Ind.—Shue v. Chizum, 81 Ind. A. 
367, '143 NE 373. 

Kan.—Opdyke vy. Crawford, 19 Kan, 
604; Hoffman v. Meyer, 6 Kan. 398. 

La.—Hibernia Nat. Bank v. Smith, 
27 La. Ann. 59; Fortier v. Slidell, 7 
Rob. 398. 

N. J.—Schreiber v. Green, 90 N. J. 
Eq. 333, 108 A 56; Durling v. Still- 
well, 74 N. J. Ea. 697, 69 A 978; Ex p. 
Allen, 2 N. J. Eq. 388. 

N. Y.—Burchell v. Osborne, 119 N. 
Y. 486, 23 NE 896; Clarkson v. Skid- 
more, 46 N. Y. 297; Bodine v. Moore, 
18 N. Y. 347; Gutwillig v. Wiederman, 
26 App. Div. 26, 49 NYS 984 [app 
dism 156 N. Y. 690 mem, 50 NE 1117 
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wife as fraudulent and void as against such cred- 
itors, they are entitled to priority over senior cred- 
itors in the distribution of the surplus arising from 
the foreclosure of a mortgage on the property."® The 
assignee of a mortgage who has failed to require 
delivery of the note and mortgage to him, and 
thereby lost his right as against a subsequent as- 
signee, is entitled to the surplus of the proceeds 
of sale after satisfaction of the subsequent assignee 


as against the purchaser of the land from one who 


junior creditors 


mem]; Elsworth v. Woolsey, 19 App. 
Div. 385, 46 NYS 486 [aff 154 N. Y. 
748 mem, 49 NE 1096 mem]; Loucks 
v. Van Allen, 11 AbbPrNS = 427; 
Hleventh Ward Sav. Bank v. Hay, 55 
HowPr 444; Lansing v. Clapp, 3 
HowPr 238; Vanderkemp v. Shelton, 
ee 28; Norton v. Stone, 8 Paige 


Porto Rico.—Rodriguez vy, Argueso, 
4 Porto Rico Fed. 216. 

S. C.—Brown v. Sartor, 87 S. C. 
116,69 SE 88. . 

Tenn.—Schoolfield v. Cogdell, 120 
Tenn. 618, 118 SW 375. 

Va.—Armour Fertilizer Works v. 
Taylor, 129 Va. 1, 105 SH 574, 


Alta.—Edmonton Mortg. Co. v. 
Gross, 38 Alta. L. 500. 
Ont.—Midland Loan, ete. Co. v. 


Genitti, 36 Ont. L. 163, 9 OntWN 490, 
30 DomLR 52; Union Bank v. Tay- 
lor, 33° Ont. Li: 255, 8-OntWN 72, 23 
DomLR 679. 

[a] Crop lien. — One who fur- 
nished to a tenant supplies for mak- 
ing a crop which was growing on the 
premises when the property was sold 
under a paramount trust deed, and 
who had a crop lien duly executed 
under the statute and a_ written 
waiver of the landlord’s lien, has an 
equitable lien on the surplus of the 
proceeds of the sale after payment 
of the secured debts, if it was less 
than the amount by which the crops 
enhanced the sale price, aS against 
the landlord or his genéral creditors 
represented by his trustee in bank- 
ruptcy. Armour Fertilizer Works v. 
Taylor, 129 Va. 1, 105 SH 574. 

Priorities of liens see supra § 444 
et seq. 

76. Wilkinson v. Paddock, 57 Hun 
191, 11 NYS 442 [aff 125 N. Y. 748, 
27 NE 407]; Burchard v. Phillips, 11 
Paige 66, 3 NYLegObs 385; Evans v. 
Postill, 3 Alta. L. 141. 

[a] Docketing judgment.—As be- 
tween two judgment creditors, he has 
the prior lien who first has his judg- 
ment docketed, without regard to the 
fact that he did not, while the other 
did, bring a suit and procure the set- 
ting aside of a fraudulent transfer 
of the property as to himself. Wil- 
kinson v. Paddock, 57 Hun 191, 11 
NYS 442 [aff 125 N. Y. 748, 27 NE 
407]. 

[b] An execution against lands 
although duly registered in the land 
titles office, but which has expired, 
is of no effect against a mortgage 
which was registered during the cur- 
renecy of the execution, and the filing 
of an alias execution after the ex- 
piration of the first does not revive 
the rights of the execution creditor. 
Evans v. Postill, 3 Alta. L. 141. 


was not shown to have any title thereto.’® 

Rents collected by a receiver®® will also be dis- 
tributed in the same order.*®! 
acquire priority in respect of such rents because 
the action in which the receiver was appointed was 
brought at his instance.*? 

[§ 2028] 7. Proceedings for Distribution—a. Na- 
ture and Form of Remedies—(1) Proceeding in 
Original Action—(a) In General. 
ing the foreclosure of a mortgage has jurisdiction 
to distribute the surplus proceeds of sale among 
those entitled thereto,*? and for this purpose may 


And one does not 


The court order- 


77. Hoyer v. Graham, 150 Iowa 63, 
129 NW 317 (where a junior judg- 
ment creditor having bought the land 
at a foreclosure at a price exceeding 
the amount called for the foreclosure 
execution and obtained general exe- 
cution for their judgment under 
which the sheriff levied upon such 
surplus proceeds, a senior judgment 
creditor, who had failed to make 
known his claim within a reasonable 
time, could not recover against @ 
court clerk, for having paid such sur- 
plus, where insolvency of the debtor 
or inability to satisfy the prior 
judgment lien or bad faith is not 
shown). a = 

78. Dey v. Allen, 77 N. J. Eq. 522, 
78 A 674, 

79. U.S. National Bank vy. Holton, 
SO Oral oe obePas235 

80. See also supra §§ 604-613, 643, 
1715, 1755, 1898-1904, 1947, 2015. 

81. Schreiber v. Green, 90 N. J. 
Bq. 333, 108 2A056. 

Cogdell, 120 


82. Schoolfield v. 
Tenn. 618, 113 SW 375. 

83. Baker v. Gladden, 72 Ga. 469; 
Ellis v. Southwell, 29 Ill. 549; Mon- 
tague v. Marunda, 71 Nebr. 805, 99 
NW 653; People’s Trust Co. v. Har- 
man, 43 App. Div. 348, 60 NYS 178; 
Rochester Sav. Bank v. Whitmore, 
25 App. Div. 491, 49 NYS 862; Ger- 
man Sav. Bank v. Sharer, 25 Hun 
(N. Y.) 409; Comey v. Clark, 4 NYS 
850; Loucks v. Van Allen, 11 AbbPr 
NS (N. Y.) 427; Sleight v. Read, 9 
HowPr (N. Y.) 278 [aff 18 Barb. 159]. 

[a] Statute providing for payment 
to surrogate.—(1) A statute provid- 
ing that the person making the sale 
or the person holding the same shall 
pay over the surplus resulting from 
a sale of lands of a deceased mort- 
gagor to the surrogate does not con- 
template such payment after proceed- 
ings for the distribution of the 
funds. Comey v. Clark, 4 NYS 850. 
(2) It has further been held that this 
statute does not apply to sales made 
pursuant to a judgment of the court 
(German Sav. Bank v. Sharer, 25 
Hun (N. Y.) 409), (3) and thus the 
supreme court in which the order 
for sale was made, having ample 
power to distribute such surplus 
among the heirs and creditors, will 
not direct the county treasurer, in 
whose hands such surplus is, to pay 
the same to the surrogate (Loucks v. 
Van Allen, 11 AbbPrNS (N. Y.) 427); 
(4) and since a county court having 
jurisdiction to foreclose a mortgage 
possesses the same power as the su- 
preme, court, and may render any 
judgment or grant any relief which 
it might render, a county court may, 
in such proceedings, appoint a trus- 
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admit** or bring in all necessary parties.®® 
a surplus on a sale of land on an execution comes 
into existence @uring a delay in the rendition of spe- 
cial findings in a foreclosure suit, 
treat the distribution of such surplus as supplemen- 
tal to the issues on which the findings were made, the 
court has jurisdiction in such proceeding to distribute 
the surplus in order to administer such relief.*¢ 

[§ 2029] (b) Motion or Petition. 
the surplus may ordinarily assert their rights and 
obtain an adjudication of them on a motion or pe- 
tition filed in the foreclosure action,®’ if it is sea- 
sonably presented,** and if there is no such conflict 
among them as to require settlement in a plenary 
If the surplus money is in the hands 
of a trustee or commissioner of the court, he may 
in a summary proceeding, 


proceeding.®® 


be ordered, 
over to the parties entitled.®° 


[§ 2030] (2) Proceeding Not in Original Action— 


tee to distribute surplus moneys 
among beneficiaries of an estate, as 
against them, although there is an 
executor “CPeople’s: (Trust (Con. Vv. 
Se i 43 App. Div. 348, 60 NYS 
84. See cases supra note 83. 
Admitting parties see supra § 1585 


et seq. 

85. See cases supra note 83. 

Bringing in parties see supra 
§ 1589. 

86. Luken v. Fickle, 42 Ind. A. 445, 
84 NE 561. 


87. Ga.—F rick v. Taylor, 94 Ga. 
683, 21 SE 713; Habersham vy. Bona, 
Ga. Dec. Pt. Ii 46. 

Ill.—Illinois Trust, 
Robbins, 38 Ill. A. 575. 

Md.—Ducker v. Belt, 3 Md. Ch, 13. 

Mich.—Allen v. Wayne Cir. Judges, 
57 Mich. 198, 23 NW 728. 


ete, Bank v. 


Nebr.—Craw v. Abrams, 68 Nebr. 
ee 94 NW 639, 97 NW 296. 
Y.—Burchard y. Phillips, 11 


iiss 66 [aff 3 NYLegObs 35]; De La 
Vergne v. Evertson, 1 Paige 181, 19 
AmD 411. 

N. C.—Faison v. Hicks, 127 N. C. 
371, 37 SE 511. 

Oh.—Allemania Loan, ete., Co. v. 
Mueller, 8 Oh. Dec. (Reprint) 402, 7 
CincLBul 301. 

Pa.—Thompson’s App., 126 Pa. 434, 
17 A 663 (recognizing rule). 

[a] Where terre-tenants not served 
with notice came in on the proceed- 
ings for distribution and filed a peti- 
tion alleging that no money was due 
on the mortgage, it was held objec- 
tionable as too vague and as not set- 
ting out a question of fact for an is- 
Sue, especially as the case had been 
thoroughly litigated. Thompson’s 
App., 126 Pa. 434, 17 A 663. 

{b] In Louisiana; third opposi- 
tion.— (1) Where the proceeds of a 
sale in satisfaction of a senior mort- 
gage leave a surplus to be applied to 
junior mortgages, junior mortgagees 
may assert their right either by third 
opposition or hypothecary action. 
Robinson v. Cosner, 1386 La. 595, 67 S 
468. (2) The application by the sher- 
iff of amount received from bidder in 
excess of the amount called for in his 
writ, to payment of other claims, 
cannot prejudice junior mortgagees’ 
proceeding by such an action. Forrey 
v.. Strange, .158 ‘lua). 941, 105 S 21. 
(3) The holder of a first mortgage 
note has a right to proceed by mo- 
tion, as third cpponent in an execu- 
tory proceeding instituted by the 
holder of another first mortgage note, 
secured by the same mortgage, to 
have the proceeds of the sale applied 


to the payment of his note. Reine v. 
Jack, 31 La. Ann. 859. (4) Since a 
mortgage cannot be enforced as 


against improvements placed on the 
Jland by a third possessor, he is en- 
titled to an appraisement of his inter- 
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Where | (a) In General. 


and the parties 


Claimants of 


to pay it 


[$§ 2028-2030 


It has been held that one who has 


a valid claim to the surplus®t and who has not par- 
ticipated in proceedings for distribution taken in 
the foreclosure action may maintain an action at law 
against the person in whose hands the surplus re- 
mains,®? and money had and received is a proper 
action in such cases,9* and may even in some cases 
sue the person who received the money under the 
order of distribution made by the court;°* but it has 
been held that an action is not maintainable by 
a junior mortgagee to reach surplus moneys arising 
on sale upon foreclosure of the senior mortgage.%° 
Or such a claimant may, in a proper case,®® assert 
his right thereto against the person having posses- 
sion of the fund by a bill in equity.®* 
against a sheriff are in the nature of equitable 
proceedings, and the rights and interests of the 


Proceedings 


respective parties will be protected on equitable 


principles.®® 


est, after the sale. iuanusse v. 
Tanna, 6 Mart. N.S. Gua) 1037 (5) 
Third opposition defined see [38 Cyc 
285] (6) Hypothecary action de- 
fined see 31 C. J. p 234. 

“Special proceeding” in New York 
see infra § 2031. 

88. Ducker v. Belt, 3 Md. Ch. 13; 
Craw v. Abrams, 68 Nebr. 546, 94 
NW 639, 97 NW 296; Clark, etc., Inv. 
Co. v. Way, 52 Nebr. 204, 71 NW 
1021; Eleventh Ward Sav. Bank v. 
Hay, 55 HowPr (N. Y.) 444; =Alle- 
mania Loan, etc., Co. v. Mueller, 8 
Oh. Dec. (Reprint) 402,7 CincLBul 301. 

[a] When application may be 
made.—(1) A motion for the distribu- 
tion should not be made until the 
fund is in the hands of the officer 
or has been paid into court, but if it 
is dismissed as premature, such dis- 
missal should be without prejudice. 
Clark, etc., Inv. Co. v. Way, 52 Nebr. 
204, 71 NW 1021. (2) Claims to pro- 
ceeds of foreclosure sale may be filed 
at any time up to the time of dis- 
tribution. Allemania Loan, etc., Co. 
v. Mueller, 8 Oh. Dec. (Reprint) 402, 
7 CincLBul 301. 

{b] In Kentucky a mortgagee 
having a prior lien who has failed to 
except to the commissioner’s report 
and thereby secure the payment of 
his debt out of the proceeds cannot 
assert his mortgage against the pur- 
chaser at a sale. Berryman vy. Rob- 
erts, 3 Ky. Op. 608. 

“Special proceeding” in New York 
see infra § 2031. 

89. Habershaw vy. Bond, Ga. Dec. 
Pt. II 46. 

90. Boteler v. Brookes, 7 Gill & J. 
(Md.) 148; Lask v. Silverman, 189 
App. Div. 214, 178 NYS 427; Helffen- 
stein v. Vanderslice, 16 Pa. Dist. 72. 

[a] Dispute as to priority of 
claim.—Where a dispute arises as to 
whether the taxes due for several 
years and a municipal claim for pay- 
ing have precedence over the judg- 
ment, a petition for a rule on the 
sheriff to pay such sums to plaintiff 
in the judgment, which does not dis- 
close what portion of the sum due 
for the taxes was levied and due 
prior to the passage of an act, pro- 
viding that taxes assessed after the 
date of its passage are the first lien 
upon the premises out of which they 
are payable, is not sufficient to per- 
mit a summary disposition of the 
matter, and the rule will be dis- 
charged. NHelffenstein v. Vanderslice, 
16 Pa. Dist. 72. 

[b] Summary proceeding not proper 
remedy against: (1) Persons having 
no title. Lask v. Silverman, 189 App. 
Div. 214, 178 NYS 427 (where mort- 
gage was assigned for the purpose of 
foreclosure and an action brought by 
a firm as attorneys for assignee, the 
property being bid in by assignee, 
who assigned his claim to a corpora- 


tion to which deed was given, the 
mortgagee cannot maintain summary 
proceedings in the foreclosure action 
for an order directing the attorneys 
to turn over to her a deed for the 
property and account for the rents, 
issues, and profits, the attorneys 
having no title). (2) Sureties of 
trustee appointed by court to make 
the sale. Boteler v. Brookes, 7 Gill 
& J. (Md.) 143. 

91. See supra §§ 2019-2027. 

92. McRight v. Farned, 200 Ala. 
GUT 6 S95: 

[a] Recoupment.— Where mort- 
gagors unlawfully retain possession 
of land after foreclosure and destroy 
or convert the crop, the purchaser 
can set up in recoupment damages - 
therefor in an action by the mort- 
gagors for surplus on mortgage sale. 


ee v. Farned, 200 Ala. 617, 76 
5. 

93. See Money Received § 27. 

94. (Pliess))v. Buckley, 90) oN Ye 


286; Mathews v. Duryee, 3 Abb. Dec. 
(N. Y¥.) 220, 4 Keyes 525. 

95. Fliess v. Buckley, 90 N. Y. 286. 

[a] Reason assigned is that not- 
withstanding the foreclosure, the 
junior mortgage continues a lien, 
and as such follows the surplus, and 
the junior mortgagee’s remedy is to 
enforce his claim thereto in the court 
which rendered the judgment of fore- 
se oune: Fliess v. Buckley, 90 N. Y. 


2 See generally Equity §§ 48= 


97. U. S.—Whitney v. 
Exch. Bank, 84 Fed. 377. 
Conn.—Griswold_ y. 

Conn. 435. 
Ill.—Sheppard v. Berkshire L. Ins. 
Co., 161 Ill, A. 467, 479. 


National 


Mather, 5 


Miss.—Browne v. Sanders, 115 
Miss. 757, 76 S 645. 
N. J.—Throckmorton y. O’Reilly, 


(Ch.) 55° A S56e 

[a] Surplus arising through mis- 
take of agent.—In proceedings’ to 
foreclose a mortgage, the mere fact 
that an agent of plaintiff therein ex- 
ceeds his authority by mistake and 
bids in the property at a figure ex- 
ceeding the face of the mortgage, 
which act his principal repudiates, 
gives no standing in equity to a 
junior mortgagee to compel the prin- 
cipal to account to him as for a 
surplus. Whitney v. National Exch. 
Bank, 84 Fed. 377. 

98. Vance v. Roberts, 86 Ga. 457, 
12 SE 653; Green v. Akers, 55 Ga. 
159; Georgia Realty Co. v. Covington 
Bank, LO NGasvA., 209,91 Shae 
; [a] In Pennsylvania, where sSher- 
iff's special return of sale under 
mortgage is made under statutes and 
exceptions are _ filed, distribution 
should be made according to equity 
rules.) Donnan “vy. Barnes; 27/2) Pa; 
33, 115 A 883. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ 


Cpa i a 


J 


"§§ 2031-2034] 


[$ 2031] (b) Special Proceeding. In some juris- 
dictions®® orders for participation in the surplus by 
claimants entitled thereto,t even if entitled in the 
foreclosure action,? are not made therein but in a 
special proceeding entered after the action is ended 
by a final judgment which effects every object the 
action was brought to accomplish;* and since such 
a proceeding is not an action,* a lien which has not 
been established in an action as required by law 
may not be enforced therein.® 

[§ 2032] (3) Payment of Money into Court.® In 
some jurisdictions if there is any surplus it must be 
paid into court? and the question of who is entitled 
to it becomes a special proceeding.* In other juris- 
dictions in case of contested or conflicting claims 
to the surplus on foreclosure,®? the court, instead of 
ordering its distribution directly by the officer mak- 
ing the sale, may ‘order the fund to be paid into 
court to await a determination of such claims,’° and 
this course is necessary where protection must be 
given to one having a contingent or reversionary 
interest in the fund.1t Mortgagees, being trustees 
of the surplus money in their hands,’” are at liberty 
to pay such money into court under a statute au- 
thorizing ‘‘trustees’’ so to do,t? although a statute 
provides the manner of distribution, where they 
are unable to ascertain the amount due to subsequent 
encumbrancers or where some doubtful question 
arises;'4 but, having paid the money into court, the 
mortgagee’s responsibility does not end there and 
he should then proceed to apply for direction;*> and 
if such a mortgagee fails to apply for an order as 
to the distribution of such money, it is open to 
any person claiming the money to apply for the 
distribution thereof.1® No demand on a party re- 
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taining proceeds is necessary where the proceeds of 
the mortgaged property are in the custody of the 
law as the court has complete jurisdiction and power 
to grant and enforce relief in behalf of those in- 
terested.17 Where the surplus in a foreclosure pro- 
ceeding has been paid into the superior court, instead 
of the court of chancery, and equities therein are 
claimed by different parties, the distribution. should 
be postponed until such equities have been presented 
to, and adjudged by, the chancellor.18 

[§ 2033] b. Parties and Notice. In proceedings 
for the distribution of the proceeds of a foreclosure 
sale, it is proper to join as parties all those claiming 
liens on the fund or a right to share in it, either 
directly or conditionally upon the rejection of claims 
alleged to be prior to theirs,’® and all such parties 
are entitled to notice of the proceedings.2° After 
conveyance of land subject to the lien of a judgment 
and a mortgage, and a sheriff’s sale under the mort- 
gage, the grantor has no interest, upon distribution 
of the proceeds in the hands of the sheriff, upon 
which to base an application to open the judgment.?+ 
A surety of one of two tenants in common may in- 
tervene after sale under a foreclosure decree of a 
mortgagee by such tenants to assert his equitable lien 
as surety on the proceeds of the sale.2? Since sur- 
plus money retains the character of realty for dis- 
tribution,?? a husband is a necessary party to a 
wife’s petition praying for payment of surplus to 
her by reason of his contingent estate in remainder 
in her lands.?4 

[§ 2034] ec. Pleading. One seeking to recover a 
part of the proceeds on a foreclosure sale, where 
the decree establishes liens and their priority, as 
exempt, must show in his complaint by direct aver- 


99. See statutory provisions. 
1. See supra §§ 2019-2023. 
2. See cases infra note 3. 


8. Velleman vy: Rohrig, 193 N. Y. 


439, 86 NE 476; Walker v. Carroll, 
123 Misc..712, 205 NYS 805 [aff 209 
App. Div. 816 mem, 204 NYS 956 


mem]; Grosvenor v. Buddle, 178 NYS 
485; North River Sav. Bank v. Buck- 
ley, 130. NYS 787. See also infra 
§ 20386. Compare Davison vy. MacDon- 
ald, 124 Misc. 726, 209 NYS 145 
(holding that foreclosure is not ter- 
minated until surplus is distributed, 
and surplus proceedings are not 
collateral to foreclosure action, but 
are part thereof). 

4. Special proceeding defined see 
Actions § 35. 


5. Grosvenor y. Buddle, 178 NYS 
485. 
{a] A mechanic’s lien against 


mortgaged property sold on foreclo- 
sure, not established by action as re- 
quired by the Lien Law, relative to 
the enforcement of mechanics’ liens, 
cannot be enforced by the lienor ina 
surplus money proceeding, a special 
proceeding, against surplus money 
arising out of the foreclosure sale 
and in the hands of the county treas- 
urer, except that, where an adver- 
sary judgment creditor of the mort- 
gagor waived notice of, and consent- 
ed to, all necessary proceedings for 
drawing and paying the money to the 
lienor, and permitted him to prove 
his claim as an uncontested claim, 
he has admitted the claim, and 
waived the objection that it has not 
been established. Grosvenor v. Bud- 
dle, 178 NYS 485. 

6. Generally see Deposits in Court 
LSe Cy Jat D fl 64, 

7. See statutory provisions. 

8. Smart v. Bement, 4 Abb. Dec. 
(N. Y.) 258, 3 Keyes 241; Van Slyke 
v. Van Loan, 26 Hun (N. Y.) 344; 
Koch vy. Purcell, 45 N. Y. Super. 162; 
North River Sav. Bank v. Buckley, 
130 NYS 787; McRoberts v. Pooley, 
12 NYCivProc 139, 5 NYSt 830; Sny- 


dernave-otaitord,. 1 PaisejGNaay.)) eal; 
Smack vy. Duncan, 4 Sandf. Ch. (N. 
Y3)e 6 Zale: 

Special proceeding see supra § 2031. 

9, See statutory provisions. 

19 Jackson v. Dutton, 46 Fla. 
513, 35 S 74; Buck v. Delafield, 55 Ill. 
31; Illinois Trust, ete., Bank v. Rob- 
bins, 38 , lll. “A. 5753.. Johnston. v. 
Reilly, 68 N. J. Eq. 130, 59 A 1044; 
Close v. Riddle, 67 Or. 592, 67 P 932, 
91 AmSR 580, 56 LRA 169. 


11. Bolman v. Lohman, 79 Ala. 63. 

12. In re Fisher Mortg. Sale, 4 
Sask. L. 374. 

13. In re Fisher Mortg. Sale, su- 
pra. 

14 In re Fisher Mortg. Sale, su- 


pra. 

[a] Statute authorizing trustees 
to pay money into court, to be sub- 
ject to and dealt with according to 
the rules and orders of such court, 
was enacted with the object of pro- 
tecting trustees from liability to pay 
interest on moneys which they had in 
their hands and which it was their 
duty to invest and not keep idle. In 
re Fisher Mortg. Sale, 4 Sask. L. 
374 


15. In re Fisher Mortg. Sale, su- 
Di aes 

16. In re Fisher Mortg. Sale, su- 
pra. 

L7, pGrayiw.i,katton, ls Ky.) Op. 
CPA Stee 

18. In re Williams, 27 Del. 401, 
88 A 716. 

19. Cal.—Harvey v. Foster, 64 Cal. 


296, 30 P 849. 

La.—Gumbel v. Boyer, 46 La. Ann. 
762, 15 S 84. 
pile brs uae v. Smith, 13 Mich. 
258. 

N. Y.—Day v. New Lots, 107 N. Y. 
148, 13 NE 915; Bleventh Ward Sav. 
Bank v. Hay, 55 HowPr 444, 

N. C.—Smith v. Turrentine, 43 N.C. 
185. 


Oh.—Moerlein Brewin 


Spi Owen Ni 
Westmeier, 4 Oh. Cir. Ct. 296, 2 Oh. 


Cir. Dee. 555. 


Sask.—Allin v. Ferguson, 5 Sask. 
L. 204, 21 WestLR 246, 2 WestWkly 
327, 5 DomLR 19, - 

[a] Necessity for mortgagor as 
party.—(1) Where it is clear that no 
part of the surplus can come to the 
mortgagor, the ascertained liens be- 
ing sufficient to exhaust it, and the 
only contest being as to the order of 
their payment, he is not a necessary 
party. Gumbel v. Boyer, 46 La. Ann. 
762, 15 S 84 (2) It is otherwise 
where he will be entitled to some part 
of the surplus if he can succeed in 
overturning a tax assessment alleged 
to be a lien. Day v. New Lots, 107 
Ney Yo, L438, 23) NBO, 

20. Smith v. Smith, 13 Mich. 258; 
Van Voast v. Cushing, 32 App. Div. 
116, 52 NYS 934; Kingsland v. Chet- 
wood, 39 Hun (N. Y.) 602; Allin v. 
Ferguson, 5 Sask. L. 204, 21 WestLR 
Hebe 2 WestWkly 327, 5 DomLR 


os 

fa] A. subsequent encumbrance 
making an application in such pro- 
ceedings) must personally serve all 
parties interested and cannot serve 
by filing, upon default of appearance 
by such parties. Allin v. Ferguson, 
5 Sask. L. 204, 21 WestLR 246, 2 
WestWkly 327, 5 DomLR 19. 

21. Shadley v. Schultz, 20 Pa. 
Dist. 6438. . 

22. Robbins-Sanford Mercantile Co. 
v. Johnson, 166 Ark. 330, 266 SW 260, 
37 ALR 1258. ‘ 

[a] Notwithstanding failure to 
give required bond.—Since the fund 
on which he sought to obtain a lien 
was still in the hands of the court 
and no prejudice could have resulted 
to appellant from his failure to give 
the bond required by parties con- 
structively summoned, who seek a 
retrial of the action within the time 
prescribed -by statute. Robbins-San- 
ford Mercantile Co. v. Johnson, 166 
Ark. 330, 266 SW 260, 37 ALR 1258. 

23. See supra § 2019. 

24. Hackensack Trust Co. v. Tracy, 
86 N. J. Eq. 801,,99 A 846, 
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ment that he is the owner of the equity of redemp- 
tion in the land sold,?° or that he has some interest 
therein.2® Following the general rule’ special pleas 
will be construed more strongly against the 
pleader.”® 

[§ 2035] d. Reference and Report of Referee.’® 
If the rights of parties claiming to share in the 
distribution are not entirely clear, it is proper for 
the court to refer the matter to a master, auditor, 
or referee, to ascertain and report the facts.°° In 
case an order of reference has been entered upon the 
application of some other claimant before an encum- 
brancer is aware of his rights, the latter should go 
before the master upon the reference and present 
and establish his claim there.** 

Nunc pro tunc notice of application.*? Where a 
rule of court provides that all who file a notice of 
claim previous to the entry of the order of ref- 
erence shall be entitled to notice of the application 
for reference, such notice may be given nune pro 
tune where the claim is filed intervening the appli- 
eation and the order.** 

Scope of inquiry.** Jurisdiction of a referee in 
surplus money proceedings is not limited to the al- 
lowance of liens which are strictly legal with equi- 
table jurisdiction only extending to consider matters 
in avoidance of, or defense to, such legal claims, as, 
for instance, fraud in the origin thereof,** but he 
has power to report in favor of instruments as 
equitable assignments, and thus save the circuity 
of action which would be necessitated by remitting 
the claimants to a suit in equity to establish their 
equitable claims.** A mortgage may be impeached 
for usury, before an auditor, by subsequent judg- 
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ment creditors, with a view to divert so much of 
the fund arising from the sale of the premises mort- 
gaged as exceeds the real debt, after the deduction 
of the usurious interest, and appropriate the same 
to the payment of their own judgments.** It has 
been held, however, that the issue that no money 
was due on the mortgage could not be raised before 
an auditor, and that if after an adjudication and 
judgment any relief could be given the application 
should have been made to the court.%8 

Exceptions to report.®® Receivers appointed for 
the property of a corporation in a suit to foreclose 
a mortgage thereon have no standing to file excep- 
tions to the report of the master determining the 
respective rights of the mortgagees and other cred- 
itors,*® nor will such exceptions be entertained when 
filed in the name of the receivers ‘‘and creditors’’ 
and no creditors are named.‘ 

Expenses of reference.4? Where the matter has 
been referred to a referee, the expenses of the ref- 
erence must be first paid from the fund, and after 
that the claims established against it, and the bal- 
ance paid to the trustee in bankruptcy of the mort- 

agor.*% 

[§ 2036] e. Hearing, Scope of Inquiry,*4 and Re- 
lief. The relative rights of the parties to share in 
the surplus are determined in such proceedings upon 
equitable principles,*® although the court cannot pro- 
ceed arbitrarily in disregard of legal principles.*® 
Thus it is proper to inquire into all questions raised 
as to the character, validity, and priority of liens 
asserted upon the fund,‘ including the issue of 
fraud*® or usury in any lien or encumbranee.*® It 
is also permissible to inquire into the consideration 


25. Broeker v. Morris, 42 Ind. A.| Paige (N. Y.) 651); (2) and should] rights to surplus money in a mort- 
417, 85 NE 982. also incorporate the facts found|gage foreclosure. Shueler v. Levy, 

26. Broeker v. Morris, supra. (Bigelow v. Bailey, 59 Hun 403, 13] 73 Misc. 25, 130 NYS 600. 

[a] No assumption that party de-| NYS 362 [app dism 129 N. Y. 640 46. Davison v. MacDonald, 124 
fendant is owner of equity of re-|mem, 29 NE 1031 mem]); (8) and} Misc, 726, 209 NYS 145. 
demption. Broeker v. Morris, 42 Ind.| state specifically the amount of the 47. Fitzsimmons vy. Cowan, 186 


A. 417, 85 NE 982. 
27. See, Pleading [31 Cyc 78]. 
28. McRight v. Farned, 14 Ala. A. Sl. 
445, 70 S297 (pleas alleging failure 
of consideration for the bid, but 
averring only that the price was bid 


De 


32. 
Equity § 768; 


surplus money and who 
to it (Franklin v. Van Cott, supra). 
Ruyter 
Church, 2Barb. Ch. 
Notice to parties generally see 
References [34 Cyc 


is entitled} Ill. A. 358; Johnston v. McKenna, 76 
N. J. Ha. 217, 74 A’ 284 [afte 77 N. J. 
Eq. 555, 78 A 19]; Farmers’ L. & T. 
Co. v. Bankers’, etc., Tel. Co., 148 N. 
Y. 315, 42 NE 70%, 51 AmSR 690, 
31 LRA 403; Bergen v. Snedeker, 79 


Vous ote eo eters 
GNe-Y>), 555. 


for land upon which was a valuable 
erop which plaintiff converted to his 
own use, or that the bid was for cer- 
tain lands and crops growing there- 
on, and that defendant became the 
purchaser of the land and the crop, 
failed to show that the crops were 
growing and unsevered at the time 
of the sale, and, hence, that defend- 
ant could not claim the crops since 
crops severed in the course of hus- 
bandry are chattels, and do not pass 
with the realty). 

29. Generally see Equity §§ 743- 
797; References [34 Cye 720 et seq]. 

30. Whitehead v. Newark First 
Methodist Protestant Church, 15 N. 
J. Ea. 185; Wendt v. Walsh, 164 N. Y. 
154, 58 NE 2; Bigelow v. Bailey, 59 
Hun 403, 13 NYS 362 [app dism 129 
N. Y. 640 mem, 29 NE 1031 mem]; 
Hall v. Thomas, 111 NYS 979; Frank- 
din v. Van Cott, 11 Paige (N. Y.) 129, 
3 NYLegObs 162; Hulbert v. McKay, 
8 Paige (N. Y.) 651; Poulson’s Pet., 
sli) IeApinley CR UDY Cel 

[a] Neglect of an encumbrancer 
to file his claim before the entry of 
the order of reference does not pre- 
clude him from claiming the surplus 
on the reference. Hulbert v. McKay, 
8 Paige (N. Y.) 651. 

[b] Contents of report.—(1) A 
referee’s report should show on its 
face that all the parties entitled to 
notice of the reference were duly 
summoned to attend (Franklin v. 
Van Cott; 11 Paige: (N. Y.)° 129, 3 
NYLegObs 162; Hulbert v. McKay, 8 


796]. 
33. Schieck v. Donohue, 44 Misc. 

90 NYS 386, 34 NYCivProc 24. 
34. See generally Equity §§ 769, 

770; References [34 Cyc 810 et seq]. 
Scope of inquiry by court see infra 


§ 2036. 

85. Schafer v. Reilly, 50 N. Y. 61; 
Corporate Investing Co. v. Mount 
Vernon Metal Products Co., 206 App. 
Div.7273, 200 5NY S320 

36. Corporate Investing Co. v. 
Mount Vernon Metal Products Co., 
Supe Bowen vy. Kaughran, 1 NYSt 

37. Building Assoc. vy. O’Connor, 3 
Phila, (Pa.) 453.: 

38. Thompson’s App., 126 Pa. 434, 
17 A 6 63, 

39. See generally HMquity §§ 780- 
786; References [34 Cyc 857]. 

40. Metropolitan Trust Co. v. 
North Carolina Lumber Co., 162 Fed. 
170 [Lapp dism 169 Fed. 1022, 94 CCA 


668]. 

41. Metropolitan Trust Co. v. 
North Carolina Lumber Co., supra. 
42. See generally Costs § 288; 


References [384 Cyc 892]. 

oe Gerken v. Sonnabend, 130 NYS 
605. 

44. Before referee see supra § 2035. 

45. Davison v. MacDonald, 124 
Mise. 726, 209 NYS 145; Shueler v. 
Levy, 738 Misc. 25, 130 NYS 600. 

[a] <A set-off for use and occupa- 
tion of premises in excess of a share 
of the one in possession may be made 
in proceedings to determine the 


N. Y. 146, 8 AbbNCas 50; McRoberts 
v. Pooley, 12 NYCivProc 139, 5 NYSt - 
830; Tator v. Adams, 20 Hun (N. Y.) 
131, 58 HowPr 355; Brooke v. Morris, 
2 Cine. Super. (Oh.) 528; Building 
AEROS. vy. .O’Connor, 3 Phila. ‘Cea. 

48. Johnston v. McKenna, 76 N. J. 
Eq. 217, 74 A 284 [aff 77 N. J. Ba. 
555, 78 A 19]; Nixon v. Haslett, 74 
Nid. Ha. 7895 70 AS O87 Saft 75 INaiie 
Eq. 302, 78 A 1134]; Tator v. Adams, 
20 Hun 131, 58 HowPr (N: Ys) 355? 
Bergen! v. Carman, 790UN. ey.) 1466 
Wolfers v. Duffield, 72 Hun 637, 25 
NYS 374; Wilcox v. Drought, 36 
Misc. 351, 78 NYS 587. 

{a] Unnecessary to follow prop- 
erty.—Where, in a suit to reach the 
surplus, it is shown that defendants, 
transferees of the equity of redemp- 
tion, obtained the transfer through 
fraud, a decree for the loss occa- 
sioned to the mortgagor by the ac- 
tions of the transferees may be had 
against them personally, and it is 
not necessary to follow the property. 
Johnston v. McKenna, 76 N. J. Eq. 
217, 74 A 284 [aff 77 N. J. Eq. 555, 
78 A 19]. 

49. Hutchinson v. Abbott, 33 N. J. 
Eq. 379; Mutual L. Ins. Co. v. Bowen, 
41 Barb. CN.) 3.) 618s Wall coxcmmyes 
Drought, 86 Mise. 351, 73 NYS 587; 
Brooke v. Morris, 2 Cine. Super. 
(Oh.) 528; Building Assoc. v. ‘O’Con- 
nox) 3 Phila, Gea) 7453. 
e{a] Judgment creditor 


coming . 
into such proceedings 


after judg- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ 


4 §§ 2036-2039] : 


i 


of the mortgage foreclosed and the amount really 
due on it.°° But mortgage creditors seeking a pref- 
erence over the proceeds of the sale of property 
mortgaged cannot, in a proceeding by third opposi- 
tion, be permitted to attack the validity of each 
other’s claims.*? 

Relief granted generally. Being supplementary 
to the decree of foreclosure, the court should not 
grant any relief inconsistent with the provisions of 
that decree.®* No actual payment of the money can 
be made until the filing of the master’s or referee’s 
report, if a reference was had,°** and the final order 
of the court;°* and this final order is in the nature 
of a judgment,®> and, while it may be erroneous, it 
cannot be disregarded or impeached until regu- 
larly reversed,®* although it may be vacated or set 
aside for a cause which would justify such action 
in the case of an ordinary judgment,5? or it may 
be referred back to the referee for further proof.58 

Interest. Interest may be allowed on a superior 
lien up to the time of distribution,®® and if the 
first mortgagee has received and retained the whole 
proceeds of the sale, being more than the amount 
of his debt, he may be charged with interest on 
the amount of the share ordered to be paid over 
to the junior encumbrancer.®° 

Costs. The costs of the proceeding may be dis- 
tributed in the discretion of the court, or charged 
to the party whose unsuccessful contest made such 
a proceeding necessary,®! but only the successful 
moving party, in proceedings to obtain the surplus 
money from sale of land under a-mortgage, is en- 
titled to motion costs and disbursements, to be paid 
out of the fund.®? In proceedings for the distri- 
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bution of the surplus arising on foreclosure sale 
among creditors of the deceased mortgagor, no costs 
should be allowed beyond motion costs and dis- 
bursements.®? 

[§ 2037] f. Evidence—(1) Presumptions and Bur- 
den of Proof.°* Claimant has the burden of prov- 
ing his right to participation in the surplus.*5 The 
date of the mortgage raises a presumption of an 
execution on that date,°° and the production by 
a junior mortgagee of a bond and mortgage which 
is prior in its apparent lien to that of a judgment 
prima facie establishes such mortgagee’s right as 
against the judgment creditor to the surplus money 
to the extent to which he claims.*’ Where a mort- 
gagee purchases mortgaged land at foreclosure sale, 
the presumption is that the land sold at its full 
value less the amount of prior existing liens 
thereon.°® On a wife’s petition for distribution 
of the proceeds of sale of lands mortgaged by her- 
self and husband, a presumption that there has 
been no issue born cannot be indulged in her favor 
so as to defeat the husband’s right of curtesy and 
make him an unnecessary party to distribution.® 

[§ 2038] (2) Admissibility and Sufficiency. In 
proceedings for distribution of the surplus the gen- 
eral rules as to the admissibility’® and the suffi- 
ciency’! of evidence should be observed.72 It is 
not obligatory upon each bondholder to appear in 
person and to prove his claim by his own testi- 
mony, as he is only obliged to. offer competent, and 
sufficient evidence for this purpose, and such evi- 
dence might proceed from other persons as well as 
from himself.78 

[§ 2039] g. Restitution or Recovery Back of Pro- 


ment, and who was not a party to the 
original action, is not precluded by 
such judgment, as res judicata, from 
interposing a defense of usury 


against the note and mortgage. 
Brooke v. Morris, 2 Cine. Super. 
(Oh.) 528. 


50. Fitzsimmons v. Cowan, 186 Ill. 
A. 358; Crocker v. Lewis, 144 N. Y. 
140, 39 NE 1; Germania L. Ins. Co. v. 
Rae, 99 N. Y. 674, 2 NE 152; Stephen- 
son v. Naumann, 195 NYS 768 [aff 
197 NYS 951 mem]; Hall v. Thomas, 
111 NYS 979. 

51. Frere v. Mentz, 23 La. Ann. 
546 (in such a case it is not the right 
over the thing mortgaged that is to 
be passed upon, but the disposition 
of the proceeds of the sale of the 
thing mortgaged). 

52. Cutting v. Tavares, ete, R. 
Co., 61 Fed. 150, 9 CCA 401; St. Law- 
rence Univ. v. Farmer, 32 Misc. 410, 
66 NYS 584. 

[a] Reformation of mortgage.— 
In a proceeding between junior mort- 
Bagees to determine conflicting 
claims to a surplus, the court has no 
power to execute a formal reforma- 
tion of the mortgage of one of the 
contestants, which is alleged to mis- 
describe the note which it secures; 
but this does not prevent an inquiry 
into the facts in relation thereto and 
an equitable determination of the 
rights of the parties. St. Lawrence 
Univ. v. Farmer, 32 Misc. 410, 66 
NYS 584. 

53. Reference see supra § 2035. 

54. Bx p. Allen, 2 N. J. Hq. 388; 
Beekman vy. Gibbs, 8 Paige (N. Y.) 
511. 

55. Trust Co. of America v. United 
Boxboard Co., 162 App. Div. 855, 148 
NYS 100 [rev 213 N. Y. 334, 107 NE 
574] (the fact that a paper is labeled 
an order does not determine its 
character, if in fact it has all the 
attributes of a final judgment. Where 
it is a document amending the final 
judgment, in effect reversing one of 
its adjudications, and substituting a 


different one, it, in that sense, is, it- 


self, a final judgment and as such 
appealable to this court, and will be 
reversed). 3 

aoe Carter v. Walker, 2 Oh. St. 
339. 

57. Mutual L. Ins. Co. v. Cockerill, 
150 App. Div. 411, 134 NYS: 1109; 
Irving Sav. Inst. v. Smith, 100 App. 


Div. 460, 91 NYS 446; Van Voast v. 
Cushing, 32 App. Div. 116, 52 NYS 
934 


58. Mutual L. Ins. Co. v. Salem, 3 
BM GN.) alii. 

59. Stuart v. Gay, 127 U. S. 518, 8 
SCt 1279, 32 L. ed. 191; Central Trust 
Co. v. Condon, 67 Fed. 84, 14 CCA 
314. 

{a] It is immaterial whether the 
master calculates the interest to a 
day prior to the date of the decree 
of sale, or up to that day, for the 
purpose of determining the principal 
Sum that is to bear interest there- 
after. Stuart v. Gay, 127 U. S. 5618, 
SESCEM2Z 19 S21. ed wlio lk 

60. Rappanier v. Bannon, (Md.) 
8 A 555; Eley v. Read, 76 L. T. Rep. 
INaES. 89. 

61. Cowen v. King, 54 App. Div. 
331, 66 NYS 621; American Mortg. 
ce v. Butler, 36 Mise. 253, 73 NYS 
334. 

62. Terry v. Fuller, 60 Mise. 562, 
112 NYS 450. 

63. German Sav. Bank y. Sharer, 
25 Hun (N. Y.) 409. 

64. Generally see Evidence §§ 13- 


88. 

65. U.S. National Bank vy. Holton, 
99 Or. 419, 195 P 823; Roman Catho- 
lic High School v. McCann; 246 Pa. 
28, 91 A 1051. 

fa] Thus (1) defendants in fore- 
closure proceedings, who claim a 
right to the surplus, have the burden 
of proving their ownership of the in- 
terest in the property on which they 
base their lien. U. S. National Bank 
Ve Holton 99 V Ory 419 bobs 8235 11(2) 
But where a transfer of an equity 
of redemption of great value for an 
inadequate consideration and on an 
understanding that it was being 


taken for the benefit of the mort- 
gagor is procured, the burden of 
proof, in an action to compel the 
transferees to account to the mort- 
gagor, is shifted to the transferees, 
who are called on to give the utmost 
explanation and the freest and most 
open disclosure of the facts. John- 
ston v. McKenna, 76 N. J. Eq. 217, 74 
Tyee fafé 77 ON. J.) Ba-2555:> 78 As 
{b] Burden is on a mechanic’s 
lien claimant to prove the facts nec- 
essary to give his lien priority over 
a mortgage recorded prior to the fil- 
ing of his lien. Roman Catholic High 
Benoa! v. McCann, 246 Pa. 28, 91 A 

a 

66. Joyce v. Leyland, 213 App. 
Div. 36, 209 NYS 618. See also Deeds 
ge Evidence § 46 text and note 


67. Germania lL. Ins. Co. v. ‘Rae, 
99 N. Y. 674, 2 NE 152. 

68. Harvison v. Griffin, 32 N. D. 
188, 155 NW 655. 

69. Hackensack Trust Co. Vv. 
Tracy, 86 N. J. Hq. 301, 99 A 846. 

70. See Evidence § 89 et seq. 

71. See Evidence §§ 1730-1806. 

72. Johnston v. McKenna, 76 N. J. 
Eq. 217, 74 A284 [aff-77 N. J. Ba. 
555, 78 A 19]; Joyce v. Leyland, 213 
App. Div. 36, 209 NYS 613; Mutual 
L. Ins. Co. v. Anthony, 50 Hun 101, 
4 NYS 501; Jacobs v. Davis, 16 NYS 


287. 

[a] Evidence sufficient to show: 
(1) That defendants procured a 
transfer of the equity of redemption 
at a totally inadequate consideration, 
and under an understanding that the 
mortgagor’s interests would be pro- 
tected so as to render them liable to 
the mortgagor for the loss sustained. 
Johnston v. McKenna, 76 N. J. Eq. 
217, 74 A 284 [aff 77 N. J. Ha. 555, 
78 A 19]. (2) That mortgage was 
executed before a judgment was en- 
tered. Joyce v. Leyland, 213 App, 
Div. 36, 209 NYS 613. 

73. EFreeman v. Watson, 215 Fed. 
852, 182 CCA 194. 
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ceeds. Where a foreclosure decree is reversed on 
appeal,’* or the sale vacated or set aside,’® or where 
an order of distribution has erroneously awarded 
the proceeds of sale to the wrong person,’® an action 
to compel restitution may be maintained by the 
party entitled to the proceeds, provided of course 
that he is not estopped to question the order by 
having been a party before the court." 

[§ 2040] 8. Liability of Purchaser as to Applica- 
tion of Purchase Money. Although a purchaser at 
a foreclosure sale is bound to account to parties en- 
titled to the whole amount of the price,’* the fund 
is usually and properly distributed under the direc- 
tion of the court, to the jurisdiction of which the 
purchaser remains subject for this purpose,’? so 
- that he is not bound to see to the application of 

‘the proceeds, but is fully protected ,if he obeys 
the orders of the court;®° and a mortgagee who has 
purchased the mortgaged property under a deeree 
of foreclosure is not liable for the surplus unless 
such surplus remained in his hands or possession.*! 
And where the purchaser is required to turn the 


74. See cases infra note 77. See] general, 
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he should pay the surplus 


amount of his bid over to the sheriff, there is no 
such privity between the purchaser and the mort- 
gagors as will permit the latter to maintain an 
action against him on the ground that the proceeds 
have not been properly disposed of,§? and if any 
remedy exists it is against the sheriff*? or clerk of 
court.§4 

[§ 2041] Q. Costs and Fees in Foreclosure*—1. 
Costs of Action and Appeal®°—a. Right to Costs. 
Since the lien of a mortgage covers not only the 
debt which it secures but also the costs necessarily 
ineurred in enforeing it,* the costs of foreclosure 
may be added to the decree*’? and taken out of the 
proceeds of the sale.88 Costs will be refused where 
plaintiff’s proceedings were unnecessary and vexa- 
ious,®® or where his conduct is oppressive and un- 
conscionable,9° or where the mortgage reserved 
usurious interest;9! and a plaintiff should not be 
allowed the costs of a new foreclosure or other 
proceedings rendered necessary by errors or irregu- 
larities in his own previous proceedings ;°* but the 
mere fact that he has demanded more than the 


Utah 209, 46.P 1103. 


[8§ 2039-2041. 


also supra § 1797. 

fa] Security to indemnify referee. 
—A referee appointed to sell prop- 
erty under foreclosure, when making 
payments under the judg:nent, should 
not exact from parties to whom the 
payments are made agreements to 
return the money and indemnify him 
against loss if such return becomes 
necessary on reversal of the judg- 
ment. Finn v. Smith, 45 Misc. 240, 
92 NYS 168. 

75. See cases infra note 77. See 
also supra § 1882. 

76. See cases infra note 77. 

77. Patton v. Thomson, 3 Cal. Un- 
rep. Cas. 871, 33 P 97; Pierce v. At- 
wood, 67 Nebr. 296, 93 NW 153; Felts 
v. Martin, 20 App. Div. 60, 46 NYS 
741; Bobbitt v. Blackwell, 120 N. C. 
253, 26 SE 817. 

[a] In Pennsylvania (1) where, in 
foreclosure proceedings, a trustee In 
a corporate mortgage is alleged to 
have received more than was proper, 
the remedy against the trustee is not 
by a bill in equity for an accounting, 
but by a petition under the act of 
June 4, 1836, for a citation to file an 
account. Merchants’ Trust Co. v. 
Real Est. Trust Co., 215 Pa. 56, 64 
A 321. (2) When, however, instead 
of following that method, it files a 
bill in equity praying that the true 
sum due to it be ascertained and be 
directed to be paid to it, leave will be 
given to amend the bill so as to bring 
it within the act. Merchants’ Trust 
Cosma teal® Bsty wirust (Cone 14) ia, 
Dist. 199. 

78. Hopkins v. Hemm, 159 Ill. 416, 
42 NE 848 [aff 56 Ill. A. 480]; West- 
ern Union Tel. Co. v. Caldwell, 141 
Mass. 489, 6 NE 737; Babcock v. 
American Sav., ete., Assoc., 67 Minn. 
L515, 69NIN We 718. 

79. Coulter v. Herrod, 27 Miss. 685. 

80. McLean vy. Lafayette Bank, 16 
F. Cas. No. 8,889, 4 McLean 430 [aff 
13 How. 151, 14 Iu. ed. 91]. 

[a] In Louisiana (1) a different 
rule prevails, and the foreclosure 
purchaser is required to retain in his 
own hands any surplus of the price 
which may remain after paying the 
mortgage foreclosed, for the purpose 
of satisfying junior liens, and is lia- 
ble to suit and judgment on behalf of 
a junior lienor entitled to such sur- 
plus (Ash vy. Southern Chemical, etc., 
Co., 107 La. 311, 31 S 656; Citizens’ 
Bank v. Webre, 44 La, Ann. 334, 10 S 
728; Alford v. Montejo, 28 La. Ann. 
593; Quertier v. Hille, 18 La. Ann. 
65; Pepper v. Dunlap, 16 La. 1638); 
(2) but, if the junior mortgages are 


to the sheriff, to be applied by him 
to their payment, or, as it has been 
held, he may deposit it in court and 
call the mortgagees in to litigate 
their respective rights (Robinson v. 
Cosner, 136 lian 5595s 67 95.2468)us (3) 
It is duty’ of purchaser at sheriff’s 
sale to pay to sheriff only amount 
called for by writ, and retain in his 
hands amount of his bid in excess 
thereof, to be applied to payment of 
junior mortgages (Forrey v. Strange, 


158 La. 941, 105 S 21); (4) and pur-| 


chaser at sheriff's sale, paying to 
sheriff amount of bid in excess of 
amount called for by sheriff’s writ, 
constitutes sheriff his agent for pur- 
pose of applying excess on junior 
mortgages (Forrey v. Strange, su- 
pra). i 

81. Atkinson v. Foote, 44 Cal. A. 
149, 186 P 831. 

82. Hopkins v. Harris, 78 Ee 145, 
TsO Paros 

83. Hopkins v. Harris, aii 

84. Hopkins v. Harris, supra. 

85. Generally see Costs 15 C. J. 
vey he 

In foreclosure of railroad mort- 
gages see Railroads [33 Cyc 608]. 

In proceedings for distribution of 
surplus see supra § 2036. 

8E. See supra § 374. 

[a] In Porto Rico only such 
amounts can be claimed as were 
agreed upon in the mortgage con- 
tract, and costs can be demanded 
only when secured by the mortgage. 
Vazquez v. Rocco, 27 Porto Rico 678. 

87. See supra § 1741. 

[a] By whom awarded. — The 
judge before whom the suit of fore- 
closure is tried alone is competent to 
award costs or withhold them am his 
discretion, Chamberlain vy. emp- 
sey, 22 N. Y. Super. 540, 15 recedes 1 
{rev 36 N. Y. 144, 1 Transcr, A. 257, 
on grounds not relating to costs]. 

[b] Successive foreclosures. — 
Where a mortgagee holding several 
notes secured by the same mortgage, 
but maturing at different times, sues 
to foreclose as to one note due, and 
prosecutes but one such suit at the 
same term of court, he may recover 
costs in each successive foreclosure. 
Crouse v. Holman, 19 Ind. 80. 

88. See infra § 2046. 

89. a.—Mock vy. Chalstrom, 121 
Iowa 411, 96 NW 909. 

S. C.—Matheson v. Rogers, 84 S. C. 
458, 65 SH 1054, 67 SH 476, 19 Ann 
Cas 1066. 

Tenn.—First Nat. Bank v. Tamble, 
(Ch. A.) 62 SW 308. 

Utah.—Thompson vy. Skeen, 14 


¥ 


* By Rupy J. BrossMAn (§§ 2041-2065). 


Ont.—Carroll v. Carroll, 23 Grant 
Ch. 438. But see Middleton v. Scott, 
3 Ont. L. 26 (holding that a mort- 
gagee whose debt is overdue has the 
right to bring suit for its foreclo- 
sure, although such a proceeding is 
not necessary to a recovery of the 
debt; and his right to costs does not 
depend on his ability to give a satis- 
factory reason for commencing the 
proceedings). 

[a] In Vermont; ejectment * after 
foreclosure decree.—(1). The mort- 
gagee, who brings ejectment against 


.the mortgagor and his tenant after 


decree of foreclosure and before the 
decree becomes absolute, and who 
takes possession of the premises on 
their surrender to him by defendants 
at the expiration of the time limited 
for redemption by the decree, the 
premises being of equal value to the 
mortgage debt with interest and 
costs, is still entitled to judgment in 
ejectment for nominal damages and 
costs. Barnes v. Beach, 18 Vt. 146. 
(2) But if, after decree of foreclo- 
sure, defendant pays the decree, 
ejectment cannot be brought on the 
mortgage to recover costs. Burton 
v. Austin, 4 Vt. 105, 107 (“If there 
had been no decree of foreclosure, 
and the defendant had offered pay- 
ment, the plaintiff would not have 
been obliged to receive any thing, 
till the whole was offered, including 
all costs legally made. But, if he 
consents to receive the _ principal 
debt, and discharges it, without in- 
sisting upon costs in collateral suits, 
it is difficult to discover his right 


afterwards to compel payment of 
those costs’’). 

Items not allowable see infra 
§ 2047. 


$0. Large v. Van Doren, 14 N. J. 
Eq. 208; Carr v. Morris, 191 App. Div. 
671, 181 NY® 813; Burton v. Macfie, 
(Sask.) 19 estLR 707; Hamilton 
Bank v. Leslie, 7 Terr. L. 303, 3 
WestLR 401. 

{a]  Wiolation of voluntary agyree- 
ment for extension of time.—AI- 
though a mortgagee, who has agreed 
without consideration to extend time 
of payment, may foreclose at any 
time without giving notice, equity 
will not allow him costs where he 
does so. Carr v. Morris, 1912 <Atpp! 
Div.) 671, 6181 (NYS: i818: 

91. Kélton v. Brown, (Tenn. Ch. 
A.) 39 SW 541. 


92. Vary vy. Chatterton, 50 Mich. 
541, 15 NW 896; Clark v. 'Stilson, 36 
Mich. 482; Blodgett V.2 Hobartyaas 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, » 


~ §§ 2041-2043] 


eourt decides to be due to him is no ground for 
Although equitable con- 
siderations are such as not to require a denial of 
all costs to plaintiff, yet partial relief may be 
given,®** and, where both parties suffer defeat as 
to some of their claims, sometimes costs will not 


withholding his costs.%* 


be awarded to either.%5 


[§ 2042] b. Persons Entitled to Costs—(1) Com- 
Subject to the rules just stated,9° com- 
plainant in a suit for the foreclosure of a mortgage 
is entitled to his costs,°? unless defendant has made 
a lawful tender of the amount really due;°8 a tender 
made after commencement of the suit will not affect 
plaintiff’s right to costs,®® unless accepted by plain- 
tiff, although if sufficient it will eut off costs sub- 
A discretionary allowance of 
costs to plaintiff cannot be disturbed on appeal.? 

[§ 2043] (2) Defendants. In foreclosure proceed- 
-ings costs may be awarded to a defendant who suc- 
ceeds in establishing his defense,* to a defendant 


plainant. 


9 


sequently accruing.” 


98. Davis v. Phelps, 7 T. B. Mon. 
(Ky.) 632; Concklin v. Coddington, 
12 N. J. Ha. 250,.72 AmD 393;..Dai- 
gneau v. Dagenais, 5 Ont. L. 265, 2 
OntWR 132; Hamilton Bank v. Les- 
lie, 7 Terr. L. 308, 3 WestLR 401. 

94. Carey v. Fulmer, 74 Miss. 729, 
21 S 752; Redrow v. Sparks, 76 N. J. 
Eq. 133, 79 A 450; Canadian -Port 
Huron Co, v. Peck, 2 Alta, L. 306. 

[a] Thus, where a defect of title 
was removed before final hearing and 
caused no damage to the purchaser, 
partial relief may be given against 
costs in a suit to foreclose a pur- 
chase-money mortgage. Redrow v. 
Sparks, 76 N. J. Eq. 133, 79 A 450. 

95. House v. Hisenlord, 102 N. Y. 
713, 7 NE 428; Vechte v. Brownell, 
Seeaige “CN. YY.) 2125, Costigan.iw 
Costigan, 20 R. I. 535, 40 A 3841; 
Brustman v. Dunn, 161 Wis. 3:06, 
154 NW 361; Hammond v. Hrickson, 
135 Wis. 570, 116 NW 173. 

[a] For instance, where the mort- 
gagee denied the mortgagor’s right 
to redeem, and the latter denied that 
the mortgagee held the title as se- 


curity, costs will not be awarded to 
either party. Costigan v. Costigan, 
20 R. I. 535, 40 A 341. 


96. See supra § 2041. 

97. Cal.—Martin v. Hildebrand, 
1835:Cal. 270,,.191, P6276. 

Tll.—Stelk vy. Hoff, 216 Ill. A. 249; 
Junk y. Zieske, 177 Ill. .A. 1038. 

N. J.—Concklin v. Coddington, 12 
N. J. Eq. 250, 72 AmD 393. 

N. Y.—Hoppock v. Conklin, 4 Sandf. 
Chi 5582. 

Pa:—Streng’s Case, 22 Pa. Co. 570. 


Tex.—Lemm v. Kramer, (Civ. A.) 
224 Sw 560. 

Vt.—Darling v. Osborne, 51 Vt. 
148. 

Eng.—Walter v. Stanton, 10 Wkly. 
Rep. 570. 


Ont.—Allan v. McDougall, 6 CanLJ 
64; Noble v. Line, 5 CanLJ 163. 

Sask.—Western Trust Co. v. Pop- 
ham, 5 Sask. L. 226, 21 WestLR 187, 
3 DomLR 326. 

{a] Junior mortgagee foreclosing. 
—Where a junior mortgagee fore- 
closes and obtains a decree which 
also includes the senior mortgage, 
and the property, after satisfying 
such elder lien, is not sufficient for 
plaintiff's debt and costs, he may 
have a personal decree against the 
mortgagor for the costs, the latter 
having interposed an unfounded and 
unreasonable defense. Danbury v. 
Robinson, 14 N. J. Ea. 324. 

[b] Recovery against assignee.— 
Plaintiff assigned to defendant a cer- 
tain surn to be paid out of the pro- 
ceeds of a mortgage and on fore- 
closure not enough was collected to 
pay the assignee. It was held that 
defendant was not indebted for half 
the expenses of foreclosure, there be- 
ing no evidence that plaintiff paid 
the costs or was put to any expenses 


MORTGAGES 


[42 C.J.] 327 


for defending a complaint which is afterward 
amended,® or to a mortgagor who interpleaded the 
insurers and secured a judgment against them for 
loss ;° but it has been held that costs may be denied 
to defendants whose lands have been exonerated 
from the mortgage where complainant’s counsel has 


rendered important services, not only to complain- 


controversy.’ 


and defendants 


in the action. Hanson v. Winton, 
3 Silv. Sup. 119, 6 NYS 245. 

98. Mich.—Castle v. Castle, 78 
Mich, 298, 44 NW 3878. 

N. J.—Stockton v. Dundee Mfg. 
Cork 22 INe Jig: 56s 

S..G, —Taylor Vv. King, 97. S.C. 477, 
81 SE 17 

Brae eo Oas Realty Co. v. 
erat ceed Inv. Co., 438 Utah 75, 134 

6 

Wis.—Williams v. Williams, 117 
Wis. 125, 94 NW 25. 

Ont.—Daigneau v. Dagenais, 5 Ont, 
E1265, =24 Ont Wer) 132); 9) iMeWeany ve 
Cross, 3 Ch. Chamb. 4382. 

99. Uedelhofen v. Mason, 201 Ill. 
465, 66 NE 364; Moran v. Pinchot, 
176 App. Div. 807, 163 NYS. 833; 
Streng’s Case, 22 Pa. Co. 570. 

[a] An action is' commenced 
within this rule where some of the 
defendants have been served. Mo- 
ran v. Pinchot, 176 App. Div. 807, 
163 NYS 8338; Harvey v. Mooney, 168 
App. Div. 169, 153 NYS 268. 

1. McCaleb v. Fluker, 14 La. Ann. 


16. 

{a] Effect of receiving payment. 
—Where plaintiff in a suit to fore- 
close a mortgage receives the amount 
of the debt after the institution of 
the suit, the court will allow him to 
discontinue without costs to junior 
encumbrancers who have appeared or 
to the mortgagor. Gallagher v. 
Bean, 4 N. Y. Super. 742. 

2. Martin v. Hildebrand, 183 Cal. 
270, 191 P 676; Lewis v. Robinson, 78 
App. Div. 579, (9. aNYIS a0 Oder & NY 
AnnCas 340; Rollins v. Barnes, 23 
App. Div. 240, 48 NYS 779; Western 


Trust Co..v. Popham, 5. Sask., L. 
226, 8 DomLR 326, 21 WestLR 
187. 

[a] Amount of tender.—Defend- 


ant’s tender of the amount due, but 
without costs, after service had been 
had in. foreclosure suit upon other 
defendants, but before service on 
him, did not relieve him from pay- 
ment of further interest and costs. 
Moran v. Pinchot, 176 App. Div. 807, 
163 NYS 833. 

{b] Waxing costs.—(1) A mort- 
gagee rightfully commencing an ac- 
tion to enforce his mortgage security 
is entitled to prosecute that action 
until he has been paid or tendered 
his money, and he cannot be com- 
pelled to tax his costs until he gets 
it. Western Trust Co. v. Popham. 5 
Sask. L. 226, 3 DomLR 326, 21 West 
Toe a8 %. (2) Neither should the 
court be called on to adjust costs 
without an expressed willingness to 
pay them by defendants who have 
made a tender. Lewis v. Robinson, 
78 App. Div. 579, 79 NYS. 607, 12 NY 
AnnCas 340. 

{c] In Connecticut the statute re- 
lating to offers of judgment does not 
apply to a foreclosure suit. People’s 
Sav. Bank, etc., Assoc. vy. Collins, 27 


may also be denied costs as against plaintiff.1 


ant, but as well to the successful defendants in 
clearing up the title to the lands involved in the 
Where defendants are brought into 
the foreclosure suit, not necessarily as denying or 
opposing plaintiff’s right to foreclose, but because 
they claim liens upon or interests in the premises 
or because it is otherwise necessary to have them 
before the court in order to adjust and settle the 
equities in the case,® they generally are entitled to 
their costs, unless their conduct with reference to 
the litigation has been vexatious or oppressive;!° 


against whom no claim is made 
A 


Conn. 142. 

8. Roberts v. W. H. Hughes Co., 
86 Vt. 460, 85 A 982. 

4. Tug River Coal, etce., Co. v. 
Brigel, 70 Fed. 647, 17 CCA 367; 
Killam v. Jenkins, 25 Vt. 643; Ram- 
say v. Luck, 3 OntWN 1053, 5 Dom. 
LR 416. ; 

[a] Costs on county court scale 
held proper.—Where an action_ for 
the foreclosure ‘of a mortgage 
against the mortgagor and two pur- 
chasers from him who had each 
bought a third of the land was dis- 
missed as to the purchasers because 
they were bona fide purchasers for 
value and without notice of the mort- 
gage, due to the fact that the mort- 
gage had been recorded in the land 
titles office, by an oversight by some- 
one therein, only as against the re- 
maining third of the land and not 
against the two thirds so bought, it 
is proper under such circumstances 
for the court to give such purchasers 
costs as against plaintiff on the 
county court scale and not on the 
high court scale which ordinarily 
they would be entitled to claim. 
Ramsay v. Luck, 3 OntWN 1053, 5 
DomLR 416. J 

5. Welch v. Graham, 124 NYS 945 
(aff 148 App. Div. 900 mem, 132 NYS 
1150 meta ty Nye v. Stewart, 83 Vt. 
521, 77 A 340. 

6. Lumbermen’s Nat. Bank v. Cor- 
rigan, 167 Wis. 82, 166 NW 650. — 

7. Shreve v. Harvey, 74 N. J. Eq. 
336, 70 A) 671. 

8. Proper and necessary parties 
see Supra §§ 1551-1590. 

9. I1l—Schaeppi v. Glade, 195 Ill. 
62, 62 NE 874; Town v. Alexander, 
185 Ill. 254, 56 NE 1111; Joliet First 
Nat. Bank v. Adam, 1388 Ill. 483, 28 
NE 955, 25 NE 576. 

N. J.—Currie v. Bittenbinder, (Ch.) 
7 A 872; Scattergood v. Keeley, 40 
N. J. Ea. 491, 4 A 440. 

N. Y.— Mayer v. Salisbury, 1 Barb. 
Ch. 546; Boyd v. Dodge, 10 Paige 42; 
Park v. Peck, 1 Paige 477. But see 
Gallagher v. Egan, 4 N. Y. Super. 
742 (holding that plaintiff was al- 
lowed to dismiss his suit without 
costs to a judgment creditor on re- 
conn payment before judgment). 

N. Brown v. Skotland, 11 N. D. 
445. o7 NW 543. 

& Ob teeny v. Johnson, 30 Oh. 

3 : 

Wis.—Lego v. Medley, 79 Wis. 211, 
48 NW 375, 24 AmSR 706; Rowley v. 
Williams, 5 Wis. 151. 

Eng.—Smith v. Chichester, 1 C. & 
L. 486, 18 ERC 128; Cane v. Brown- 
rigg, 2 Ir. EKq...413. 

10. Danbury v. Robinson, 14 N. J. 
Eq. 324; Davis v. Briggs, 3 HowPr 
CN.) 7%), "471; De la Vergne v. Evert- 


ae L Paige GNs aYe)s 181, 199 AmD 
11. McGregor v. Plomareet ae 


5 DomLR 301, 20 WestLR 642 
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senior mortgagee who asks to be dismissed may have 
his costs,1? as may a junior mortgagee,!® but where 
the junior mortgagee does not offer to disclaim! or 
release, he is not entitled to have his costs paid 
until after plaintiff is first paid his debt and costs.?® 
rights of a junior 
encumbrancer made a party are correetly stated in 
so that if is not necessary 
file a cross bill’® or an answer’ in order to protect 
his interests, he is not entitled to costs.'§ 
against an infant’s 
mortgage made by her guardian reserved the equity 
of her personal liability for future disposal, 
the infant prevailed on proceedings to enforce her 
personal lability, it was held that she was entitled 
to all her costs and not merely those accruing after 
the sale on the foreclosure deeree.’® 


It has been held that, where the 


the bill, 


decree of foreclosure 


12, Seott v. Somers, (N. J. .Ch.) 
9 A 718. 

13. Farmers’ L. & T. Co. v. Mil- 
lard, 9 Paige (N. Y.) 620; Merchants’ 
Ins. Co. v. Marvin, 1 Paige (N. Y.) 
557; American Freehold Land Mortg. 
Co. v. Moody, 40 S. C. 187, 18 SE 677; 
Alston v. Parker, 5 L. J. Ch. 3; Cooke 
Vevbrown, 4 Yo. &eC ppxche 227, 160 
Reprint 989; Wontner v. Wright, 2 
Sim. 543, 2 BngCh 543, 57 Reprint 890. 

14. Disclaimer see infra § 2044, 


15. Titus wv. Velie; 6 “Johns. ‘Ch. 
(CN. Y.) 435. 

16. Cross bill see supra §§ 1632- 
1637. 

17. See supra § 1624. 

18. Gillespie v. Greene . County 


Sav., =ete.,Assoc:, 95) Dll. “As 54/3); 
Merchants’ Ins.° Cos v. Marvin, ol 
Paige (N. ‘Y.) 557. 
19. Wood v. Truax, 39 Mich. 628, 
20. Disclaimer generally see supra 
§ 1624. ’ 
21. Haldane v. Sweet, 55 Mich. 
196, 20 NW 902; Gregory v. Stanton, 
12 Mich. 61; Mackie v. Cairns, 5 Cow. 
(N. Y.) 547, 15 AmD 477; Jay v. En- 
sign, 9 Paige CNPBY2) © 2305) (Caitlin tvs 
Harned; 3 Johns. Ch. (N. Y?) > 61. 
{a] In England and Canada (1) 
he may have his costs only where he 
shows that he never claimed any in- 
terest or that he disclaimed before 
the bringing of the foreclosure suit. 
Ford v. Chesterfield, 16 Beav. 516, 
51 Reprint 878; Ohrly v. Jenkins, 1 
De G. & Sm. 543, 63 Reprint 1185; 
HMigcinss Ww.) Wrankis; 115" dure) 20%: 
Bellamy v. Brickenden, 4 Kay & J. 
670, 70 Reprint 278; Dalton v. Lam- 
bert, 15 L. J. Ch. 208; Clarke v. Tole- 
man, 21 Wkly. Rep. 66; Berrie v. 
Macklin, 1 Ch. Chamb. (Ont.) 351; 
Drury v. O'Neil, 15 Grant Ch. (Ont.) 
123; Waring v. Hubbs, 12 Grant Ch. 
(Ont.) 227. (2) The proper form of 
a disclaimer, to entitle defendant to 
costs as against plaintiff, is a dis- 
claimer of all right and interest, le- 
gal and eatuitable, and that defendant 
does not and never did claim, ete. Vale 
v. Merideth, 18 Jur. 992. (3) Where 
a defendant offers a release after. the 
commencement of the suit but does 
not offer to consent to a dismissal as 


against him without costs, he will 
not be allowed costs. Manitoba Inv. 
Assoc. v. Moore, 4 Man. 41. (4) An 


official assignee for benefit of cred- 
itors, who is made one of the defend- 
ants to an action to foreclose, is not 
liable to be ordered to pay costs 
either personally or out of the funds 
of the insolvent estate where he dis- 
claims. Gibson v. Snaith, 25 Man. 
278, 21 DomLR 716, 8 WestWkly 247, 
(5) Plaintiff brought an action 
against defendant as mortgagee, and 
asked that defendant should be or- 
dered to abandon or to pay the debt 
of plaintiff, with costs against de- 
fendant personally if he contested 
the action. Defendant did contest 
the action; judgment was egainst him 
upon his defense; but it only ordered 
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from the suit.?+ 


for him to 
Where a 
land on a | expensive.?# 
defendant who 
whether or not 


and 


[§ 2044] (3) Disclaiming Defendant. 
ant joined in the foreclosure suit on the allegation 
that he has or claims some interest in or len upon 
the premises, who disclaims*° any such interest or 
lien, is entitled to his costs on being dismissed 


[§ 2045] c. Persons Liable for Costs. 
for the costs of a foreclosure suit may attach to 
complainant where he fails in his action, 
the proceedings were unnecessary,”* or made unduly 
Liability for costs may attach to a 


§§ 23-0 


A defend- 


Liability 


or where 


unsuccessfully resists the action, 
he is the original mortgagor,?> or 


a purchaser or tenant of the equity of redemption ;76 
to a junior mortgagee joined as a party in the action 
or intervening, so far as his own defenses or claims 


have swelled the total costs;** but a prior mortgagee 


him to abandon or to pay the debt, 
principal, interest, and costs in de- 
fault of abandoning within the time 
fixed. Defendant then abandoned, 
and plaintiff made a motion for an 
order upon the defendant personally 
for costs. It was held that plaintiff 
was entitled to such order, although 
final judgment had been rendered. 
Marchand v. Chaput, 19 Que.Super. 322. 

a2...) Tus “River. Coalj*xete:; Co. = v: 
Brigel, 70 Fed. 647, 17 CCA 367; Eden 
v. Eden, 6 Man. 596; Ramsay v. Luck, 
3 OntWN 10538, 5 DomUlR 416; Co- 
ental Inv., etc., Co. v. King, 5~Terr. 

eo The 

23. Champlin v. Saytin, 1 Edw. 
(N. Y.) 467; Matheson v. Rogers, 84 
S. C. 458, 65 SE 1054, 67 SE 476, 19 
AnnCas 1066; Clark v. Jones, 93 
Tenn. 639, 27 SW 1009, 42 AmSR 931. 

[a] Failure to exercise power of 
sale.—Where a deed of trust author- 
izes the sale of the property without 
foreclosure suit, one who elects to 
proceed by foreclosure cannot charge 
the costs of the suit against the 
mortgagor without showing some 
reason why the property was not sold 
as provided in the deed of trust. 
Clark v. Jones, 98 Tenn. 639, 27 SW 
1009, 42 AmSR 931. 

[b] Mortgagee in default.—In an 
action to foreclose a mortgage for 
the purchase price of land, where 
plaintiff failed to furnish a good title, 
and committed an acknowledged 
breach of warranty, and defendants 
were deterred from making their 
payments in the time stipulated only 
by the knowledge of plaintiff's fail- 
ure, and were not seeking to avoid 
payment of their just obligation, but 
were making every effort to induce 
plaintiff to make just allowance for 
his breach of warranty, it was not 
error, upon decree of foreclosure, to 
award costs to defendants. Mathe- 
son v. Rogers, 84 S. C. 458, 65 SH 
1054, 67 SE 476, 19 AnnCas 1066. 

{c] The statutory offer of judg- 
ment is applicable to foreclosure, and 
where plaintiff recovered less than the 
amount of the offer, he was taxed with 
the costs, although the reduction was 
due to the allowance of a counter- 
claim the items of which defendant 
had failed to furnish upon demand. 
Bathgate v. Haskin, 638 N. Y. 261. 

245'" Union * Cent. TievInsiaCov ev. 
Carra, 101 Kan. 352, 166 P 233, 
see Levi v. Beadles, 205 Ill. A. 488. 

25. Cal.—Van Orden v. Durham, 
35° Cal. 13:6: 

Tll.—Stelk v. Hoff, 216 Ill. A. 249. 

N. Y.—Plattsburgh Bank vy. Platt, 
1 Paige 464. 


Va.—Beverley v. Brooke, 4 Gratt. 
(45 Va.) 187. 

Alta.—Secord v. Tessier, 8 Alta. L. 
56. 


Ont.—Bryson v. 
Grant Ch. 265. 

fa] Joint liability.—(1) In an ac- 
tion against a mortgagor and his 
grantee, the latter having assumed 


Huntington, 25 


the payment of the mortgage debt, 
judgment for costs is properly en- 
tered against them jointly. Tulare 
County Bank v. Madden, 1:09 Cal. 312, 
41 P 1092. (2) Two or more of sev- 
eral defendants becoming by the 
judgment of the court jointly and 
severally liable for costs of the ac- 
tion have not as of right a claim to 
contribution from each of their co- 
defendants of an aliquot part of the 
costs, but only of such fair propor- 
tion as the circumstances justify. 
Secord v. Tessier, 3 Alta. L. 56. 

[b] Denial of costs held proper.— 
No costs should be awarded plaintiff, 
on an answer admitting the assign- 
ment, where no relief is asked 
against him. Merrill v. Bischoff, 3 
App. Div. 361, 38 NYS 194. 

26. Cal.—Tulare County Bank v. 
Madden, 109 Cal. 312, 41 P 1092. 

Mich.—Ireland v. Woolman, 15 
Mich. 253. 

‘ N. H.—Doe v. Thompson, 22 N. H. 
es 

N. J.—Danbury v. Robinson, 14 N. 
J. Eq. 324. : 

Tex.—Nix v. Pick, (Civ. A.) 203 
SW 1112. 

B. C.—Essen v. Cook, 20 B. C. 213, 
18 DomLR 51, 28 WestLR 462, 6 
WestWkly 108. 

[a] When vendee of part liable 
for all costs.—Where the vendor 
owned five lots, four of which were 
Subject to trust deed, and he sold the 
fifth lot and three others on consid- 
eration that the vendee discharge the 
trust deeds on all of them, and she 
failed to do so, all costs should be 
awarded against her in the foreclo- 
Sure suit: Nix:+v. Pick, (Tex. Civ. 
A.) 2083 SW 1112. 

{b] Where a mortgage void as to 
creditors was good in the hands of a 
bona fide purchaser for value, a 
creditor of the mortgagor, purchas- 
ing the equity of redemption, was not 
eliable for costs on foreclosure be- 
cause of the defense set up by him 
of the fraud in the original making 
of the mortgage. Danbury v. Robin- 
son, 14 N. J. Hq. 324. 

[ec] Rule in Missouri.—Under the 
statute a personal deficiency judg- 
ment for costs in a mortgage fore- 
closure action cannot be recovered 
against the owner, who was not the 
mortgagor and who did not assume 
or agree to pay the mortgage debt, 
although the owner filed a general 
denial reauiring plaintiff to prove the 
ease. Humphrey v. McKown, (A.) 
217 SW 851. 
wer Cal.—Luning v. Brady, 10 Cal. 

Iowa.—Davis v. Keith, 23 Iowa oe 
Z at & -—Torrens’ vi Lees, ZN 


N. Y.—Bemus vy. Thrall, 35 Mise. 
137, 70 NYS 463. 

Oh.—Eaton v. Greer, 4 OhS&CP 
142, 3 OhNP 164. 

Okl.—Anderson v. Marietta Nat. 


Bank, 93 Okl. 241, 220 P 883. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2045-2047] 


in possession under a foreclosure wherein a junior 
mortgagee was not a party is not personally liable 
for the costs of an action of foreclosure brought 
by the junior mortgagee,?® unless the court, in the 
exercise of its discretion, should find some special 
reason for imposing hability.°® A prior mortgagee, 
by accepting the benefits of a foreclosure suit in- 
stituted by a junior mortgagee, may become liable 
for costs.°° 

Where strict foreclosure takes place, defendants 
ordinarily are not personally lable for costs.*+ 

Costs of guardian ad litem.?2 There is no im- 
plied contract on the part of a mortgagee to pay 
the costs of a guardian ad litem for an infant de- 
fendant in a foreclosure suit, although the mort- 
gagee’s attorney requested such guardian to file an 
answer for the infant.** 

[§ 2046] d. Payment of Costs Out of Proceeds of 
Sale. A mortgage ordinarily being a lien on the 
land not only for thé debt secured but also for the 
costs of enforcing it,** and a foreclosure suit being 
one in rem and not a personal action against de- 
fendant,®* the rule is that the costs are to be paid 
out of the proceeds of the foreclosure sale;?° but 
there is authority for the rule that the costs of 
foreclosure are not a lien on the mortgaged prop- 
erty if the mortgage does not declare that they 
shall be*’ nor provide for their payment out of the 
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proceeds of sale.** As a general rule a mortgagee’s 
claim for costs is entitled to the same priority as 
his mortgage debt,*® but the claim of a prior lienor 
is sometimes postponed to complainant’s right to 
costs where he receives the benefits of the fore- 
closure suit,*? or where the action is adopted by 
him.4t The rule that the costs are to be paid out 
of the proceeds of sale does not apply to unnecessary 
expenses incurred in the litigation,?? especially when 
their allowance out of the fund would prejudice sub- 
sequent encumbrancers,** or to the costs of erroneous 
or invalid proceedings,** or to the costs of a litiga- 
tion wholly between lienors, to settle their relative 
rights in the fund or in a surplus, and in which 
the mortgagor is not concerned,*® or where claim- 
ant’s title to a prior encumbrance is contested by 
a third person.*® 

Liability of attorney. An attorney may become 
personally liable for tne costs of proceedings, the 
payment of which he guarantees,** or which were 
the result of his unwarranted acts after a settlement 
of the suit.*® 

[§ 2047] e. Amount and Items. The statutory 
provisions of the particular jurisdiction*® will, of 
course, control the total amount of the costs to be 
allowed in a foreclosure proceeding, as well as the 
admissible items,°® and may include the cost of no- 


Wild v. Lockhart, 


28. Denton v. Ontario County Nat. 
Bank, 150 N. Y. 126, 44 NE 781. 

29. Denton y. Ontario County Nat. 
Bank, supra. 


30: Scott v. Somers, (N. J. Ch.) 
9 A 718; Imperial Bank v. Norris, 
(Alta.) 10 WestWkly 1230. 

81. Barnes v. Ward, 190 Il. A. 
392; Binney v. Wetherbee, 10 Vt. 


322; Essen v.. Cook, 20 B. C. 218, 18 
DomLR 51, 28 WestLR 462, 6 West 
Wkly 1080. 

{a] Exception to rule.—The gen- 
eral rule is that in an order for fore- 
closure there is no judgment against 
defendants personally for costs, 
should redemption not take place, but 
an exception arises where the valid- 
ity of the security has been unsuc- 
cessfully disputed. Essen v. Cook, 20 
B. C: 213, 18 DomLR 51, 28 WestLR 
462, 6 WestWkly 1080. 

32. Compensation generally 
Infants § 307 et seq. 

83. Hill v. Lee, 4 App. Div. 154, 38 
NYS 641. 

34. See supra § 374 in 41 C. J. 

35. See supra § 1504. 

36. U. S.—Cowdrey v. Galveston, 
Ctct Re Cog 93 Uses. socneco) Lived. 
950; In re Ellerhorst, 8 F. Cas. No. 
4,380, 2 Sawy. 219. 

Conn.—Enright Hubbard, 34 
Conn, 197. 

Ill.—Uedelhofen v. Mason, 201 I]. 
465, 66 NE 364. 

Ky.—Davis v. Phelps, 7 T. B. Mon. 
632. 

- La.—Exchange, etc., Co. v. Walden, 
15 La. 431. 

Me.—Rawson vy. Hall, 56 Me. 142; 
Hurd v. Coleman, 42 Me. 182. 

N. J.—Berlin Bldg., etc., Assoc. v. 
Clifford, 30 N. J. Eq. 482; McPher- 
son v. Housel, 13 N. J. Hq. 299. 

N. Y.—Bushwick Sav. Bank v. 
Traum, 158 IN. Y. 668 mem; 52) NE 
1123 mem; Chamberlain v. Dempsey, 
DomEN. Ease ee TranserieA., 267%); 
Seitz v. Schrell, 30 App. Div. 211, 51 
NYS 608; Rollins v. Barnes, 23 App. 
Div... 240) 448aN YS 779) Burank® v. 
Babcock, 3 NYSt 458; Jones v. 
Phelps, 2 Barb. Ch. 440; Schryver v. 
Teller, 9 Paige 173; Pendleton v. 
Eaton, 3 Johns. Ch. 69. 

Pa.—Wickersham v. Fetrow, 5 Pa. 
260. See Kuhn v. Ogilvie, 6 Pa. 
Dist. 102, 17 Pa. Co. 685 (costs of 
an appeal). 

ne C.—Jennings v. Hare, 53 S. C. 
396, 31 SE 282; American Freehold 


see 


Vv. 


Land Mortg. Co. v. Moody, 40 S. C. 
IEW OES SD ORAS ELE 

Tex.—Williams v. Silliman, 74 Tex. 
626, 12 SW 534. 

Eng.—National Provincial Bank v. 
Games,~ 31° °Ch. —“"D.> 15825 Wright! v. 
Kirby, 23 Beav. 468, 53 Reprint 182; 
Halley. (TT 2. (8 Lass ani Ep. 
Berkeley, 4 Deac. & C. 572; Ex p. 
Trew, 3 Madd. 372, 56 Reprint 542; 
Ellis v. Molloy, 1 Molloy 536; Dry- 
dent Vel rost, <3) MV ee. Gi Osta 
EngCh 670, 40 Reprint 1084; Elli- 
son v. Wright, 3 Russ. 458, 8 Mng 
Ch 458)" 38) Reprint: ©6477; -aox Vp: 
Brightwen, 1 Swanst. 3, 36 Reprint 
274; Gammon v. Stone, 1 Ves. 339, 
27 Reprint 1068; Reg. v. Chambers, 
4 Y. & C. Exch. 54, 160 Reprint 917; 
Connell v. Hardie, 3 Y. & C. Exch. 
582, 160 Reprint 834; Aberdeen v. 
Chitty, 3 Y. & C. Exch. 379, 160 Re- 
print 749. 

N. B.—Empire Cream Separator Co. 
v. Frier, 45 N. B. 1, 36 DomLR 356. 

Ont.—Middleton v. Scott, 3 Ont. 
L. 26; Paterson v. Gross, 8 OntWN 
431; Thompson v. Holman, 28 Grant 
Ch. 35, 

37. Russell v. Findley, 122 Cal. 
478, 55 P 143. 

38. Russell v. Findley, supra. 

[a] Costs of mortgagor suing.— 
Where a suit is brought to have an 
absolute deed declared to be in effect 
a mortgage, and therein a decree for 
its foreclosure is rendered, costs al- 
lowed to plaintiff, the mortgagor, 
should be deducted from the amount 
due the mortgagee and not from the 
proceeds of sale. Cline v. Robbins, 
6 Cal Unrep. ‘Cas, 16) 55)! 150: 


39. Shreve v. Harvey, 74 N. J. 
Ea. 336, 70 A 671; Vanderkemp v. 
Shelton)” -f1 SePaise SCNT yee S28" 


O’Meagher v. Daly, [1917] 1 Ir. 341; 
Clark ‘v.* Doherty; [19L6¢]=\1) Irs-257; 
In re Baldwin, [1900] 1 Ir. 15. 

[a] Mortgage covering several es- 
tates.—On foreclosure against sev- 
eral estates on which the encum- 
brances were numerous and of a com- 
plicated nature, the costs of sale 
should not be paid in the first place 
out of the general fund, but the 
money arising from the sale of each 
separately encumbered estate should 
be treated in the same manner as the 
estate itself would have been, and 
the mortgagees should be paid their 
principal, interest, and costs accord- 
Ine eAtow tthe respective priorities. 


10 Beav. 320, 50 
Reprint 605. 


40. Stelk v. Hoff, 216 Ill. A. 249; 
Shreve v. Harvey, 74 N. J. Eq. 336, 70 
A 671; Jones v. Phelps, 2 Barb. Ch. 


(N. Y.) 440; Empire Cream Sepa- 
rator (Co) vio Krier, 45) Ny eb. © 
DomLR 356. 

41. Hutchinson y. Cummins, 54 
Jong 1b ANS ALOR, 

4a. Jones v. Phelps, 2 Barb. Ch. 
(N. Y.) 440; Essen v. Cook, 20 B. C. 


213, 18 DomLR 51, 28 WestLR 462, 
6 WestWkly 1080 [foll Guardian As- 
196) Co. v. Avonmore, Ir. ee ee wl G 

[a] Where defendant sets up an 
unfounded defense and delays the 
proceedings, it is proper to charge 
him personally with the costs instead 
of taking them out of the proceeds. 
gnc v. Phelps, 2 ‘Barb; Ch: «CGN.i Y-) 

43. Millandon v. Brugiere, 11 
Paige (N. Y.) 168; Kelly v. Israel, 
11 Paige (N. Y.) 147. 

44. Sheldon v. Pruessner, 52 Kan. 
57/9, (35 P 201,22" aA 709s soslin av. 
Williams, 76 Nebr. 594, 107 NW. 887, 
112, NW 348; Union Trust ‘Com vw 
Duplat, (Sask.) 7 WestLR 459. 

45. Genesee Nat. Bank v. Whitney, 
103 U. S. 99, 26 L. ed. 443; Meyer v. 
Johnston, 53 Ala. 237. 

46. In re Baldwin, [1900] 1 Ir. 15.° 

47. Standard Trust Co. v. Szla- 
chetka, 12 Sask. L. 412, [1919] 3 West 
Wkly 614. 

48. See case infra this note. 

[a] Unwarranted action of attor- 
ney.—Where complainant’s solicitor 
insisted on the sale of the mortgaged 
premises and a report of such sale by 
the sheriff, after he had been in- 
formed that all the parties in inter- 
est had agreed in the settlement of 
the controversy and specifically per- 
formed their agreement, and after an 
offer to pay him and the sheriff their 
costs, Such solicitor will be liable to 
costs on a motion to set aside such 
report of sale. Hobbs v. Lippincott, 
CN. Ch) 239A) 955: 

49. See statutory provisions. 
eon Ill.—Junk y. Zieske, 177 Ill. A. 
ee J.—Crane v. Feltz, 36 N. J. Ea. 

N. Y.—Weyand v. Park ‘Terrace 
Co., 185 App. Div. 821, 120 NYS 192 
[rev on other grounds 202 N. Y¥. 231, 
95 NE 723]; Huntington v. Moore, 59 
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tices to be served on defendant.5 But a complain- | interest, and costs,°8 and it cannot be claimed in 


ant or other party should not be allowed the costs 
of proceedings arising out of his own unnecessary 
or improper action in the ease,°? and in particular 
the cost of joining unnecessary parties will not be 


allowed.®3 


[§ 2048] f. Allowance Additional to Costs.°4 A 
statute in New York®® authorizes the court to award 
to any party in a mortgage foreclosure suit a sum 
in addition to the taxable costs not exceeding two 
hundred dollars, and further, where the suit is ‘‘a 
difficult and extraordinary ease,’’ 
ceeding five per cent of the sum recovered or 


the value of the subject matter.®® 


allowance is cut off by an offer of judgment which 
complies with the statute, although plaintiff recovers 
a judgment slightly in excess of the offer,®? or by 
an accepted tender of the amount of the mortgage, 


Hun 351, 13 NYS 97; Salisbury v. 
Dibble, 100 Misc. 191, 165 NYS 375; 
Byrnes v. Labagh, 12 NYCivProc 417, 
10 NYSt 728; Frost v. Frost, 1 Barb. 
Chi 1492" "New Yorke ie Ins!) ete. Co: 
v. Davis, 10 Paige 507. 

N. D.—Whitney Ve Atkin2® 19 IN. D: 
638, 125 NW 470. 

Okl. —Hoffmeyer v. Smith, 110 Okl. 
DUS esd Oy Ao eA nN ONE 

Vt.—Woodstock Bank v. Lamson, 
SO Vat. des 

Eng.—Day v. Kelland, [1900] 2 Ch. 
745. 

Alta.—Secord v. Tessier, 3 Alta. L. 
56. 

B. C.—Gale v. Powley, 22 B. C. 
Lt fe 

Man.—Eden v. Eden, 6 Man. 596. 

N. B.—Shaughnessy v. Imperial 
Trusts Co., 3 N. B.’Kaq. 5,.25 CanLT 
OccNotes 67. 

N. S.—Acadia Loan Co. v. Legere, 
45 N. S. 328. 

Ont.—Murphy v. Brodie, 8 OntWR 
686. 

Que.—Piton v. Cantin, 31 Que. Su- 
per. 51: 


Sask.—Colonial Inv., etc.,- Co.: v. 
Smith, 3 Sask. L. 482, 16 "WestLR 
Y51. 

[a] In the order for personai pay- 


ment the costs will be limited to such 
costs only as would have been in- 
curred if the action had been brought 
for payment only of the debt. Farrer 
ver acy, ist) Chip. 742 

[b] Mortgage of leasehold.—An 
action to foreclose a mortgage of a 
leasehold is not within the meaning 
of a statute restricting the amount 
of costs to be taxed in actions to 
foreclose mortgages on “real estate.” 


Huntington v. Moore, 59 Hun 351, 13 


. 


NYS 97. 

{c] Suit settled before decree.— 
In a foreclosure suit which is set- 
tled before decree complainant’s so- 
licitor is not entitled to the full 
allowance for costs prescribed by the 
statute, but only to, have his costs 
taxed according to the general fee 
bill in other suits. Shaw v. McNish, 
i Barbi Ches(N-.-Ye.)) 8265 

{d] Where no answer or demurrer 
is served, trial fee and costs after 
notice and before trial cannot be 


taxed. Maier v. Burroughs, 177 NYS 
524, 
{e] Allowance held proper.—(1) 


Coneurrent writ. Colonial Inv., etc., 
Co. v. Smith, 3 Sask. L. 482, 16 West 
LR 151. (2) Costs and expenses of 
receivership. Hoffmeyer v. Smith, 
110 Ok, 215,237 P 91, 43 ALR 97. 
(3) Allowance for guardian ad litem. 
Junk v. Zieske, 177 Ill. A. 108. 


51. Gallagher v. Egan, 4 N. Y. 
Super. 742; Doe v. Green, 2 Paige 
@NEEY.) 347. 

5258) HL—Nerthern) rust. Coley. 


Parker, 205 Ill. A. 450. See Levi v9 
Beadles, 205 Ill. A. 488. 
IN: ¥i—Hrost v. Frost, # Barb.)Ch: 


492; Billington v. Forbes, 10 Paige 


bringing a suit 


a. proceeding merely to distribute the surplus pro- 
ceeds of a foreclosure sale.°? 
[§ 2049] g. Security for Costs. 


A mortgagee 
in foreclosure can be required to 


give a security for costs, on proper grounds being 


residence.® 


a sum not ex- 


But this extra 
was occasioned 
mortgagee,°* or 
liable secures a 


487. 
Vt.—Woodstock Bank vy. Lamson, 

SO VAG al Ser 
Ieng.—Ex p. Fletcher, Mont. 454. 

Be ee re v. Tessier, 3 Alta. L. 
Man.—Eden v. Eden, 6 Man. 596. 
N. B.—Shaughnessy v. Imperial 

Trusts’ Co., 3 INess. a5, Zo Canl'T. 

OccNotes 67. 

N. S.—Acadia Loan Co. v. Legere, 
45 N. S. 328; Wentworth v. Walsh, 
20 CanLTOccNotes 340. 
ete v. Brodie, 8 OntWR 

6. 

Que.—Piton v. Cantin, 31 Que. Su- 
DeLrwoL. 

Sask.—Colonial 
Smith, 3 Sask. L. 
151. 

[a] Allowance of costs held im- 
proper.—(1) Where costs of plain- 
tiff increased by answer of defend- 
ants, when they should have de- 
murred. Eden v. Eden, 6 Man. 596. 
(2) Service of order nisi on defendant 
who has not appeared. Colonial Inv., 
ete., Co. v. Smith, 3 Sask. L. 482, 16 
WestLR 151. (3) Costs of second 
suit brought by junior mortgagee. 
Wentworth v. Walsh, (N. S.) 20 Can 
LTOccNotes 340. (4) In a suit by 
the holder of debentures to enforce a 
trust mortgage, the trustees made 
defendants in the suit were disal- 
lowed costs of a part of their answer 
setting up that the suit should have 
been brought in their name. Shaugh- 
nessy- v. Imperial Trusts Co. 3 N. 
B. Ea. 5, 25 CanLTOccNotes 67. 

538. Shaw v. McNish, 1 Barb. Ch. 
(N. Y.) 326; Millandon v. Brugiere, 
lJ \Paige GN YY.) 263indseonard) cv. 
Morris, 9 Paige (N. Y.) 90; Soule v. 
Albee, 31 Vt. 142; Coles v. Forrest, 
10 Beav. 552, 50 Reprint 694. 
ona Generally see Costs §§ 343- 

2. 

55. Code Civ. Proc. )§ 3253; 
Pract. Act § 1513. 

56. See cases infra this note. 

[a] Construction and application 
of statute.—(1) In general. Long 
Island L. & T. Co. v. Long Island 
City, ete, GR: (Cov sli8ioN. ay. eos 8ia a0 
NE 1102; Waterbury v. Tucker, etc., 
Cordage Co., 152 N. Y. 610, 46 NE 
959; Hunt v. Chapman, 62 N. Y. 333; 
Badger v. Johnston, 106 App. Div. 
237, 94 NYS 421; Ewell v. Hubbard, 
46 App. Div. 388, 61 NYS 790; Safety 
Steam-Generator Co. v. Dickson Mfg. 
Co., 61. Hun 336, 21 NYCivProc 329, 
16 NYS 32; Shaw v. Wellman, 59 Hun 
447,138 NYS 527; O’Neill v. Gray, 39 
Hun (N. Y.) 566; Rosa v. Jenkins, 31 
Hun (N. Y.) 384; Bockes v. Hathorn, 
PEL Unat (CNS SY.) 87; Walsh v. Weiden- 
feld, 3 Daly (N. Y.) 334; Barnes v. 
Meyer, 41 NYS 210, 25 NYCivProe 
372; Lockwood v. Salmon River Pa- 
per Co., 20 NYS 974; Poillon v. Cud- 
lipp, 50 HowFr (N. Y.) 3866; Austin 
vy. Lashar, 2 CodeRep (N. Y.) 81. 
(2) The additional allowance is dis- 


Inv., 
482, 


Ober Gone Vie 
16 WestLR 


Civ. 


shown,°° as for instance on the ground of his non- 


[§ 2050] h. Costs of Appeal.®? The costs of a suc- 
cessful appeal by the mortgagee, or of a-successful 
defense to an unfounded appeal by the mortgagor, 
may be added to the mortgage debt and paid out of . 
the proceeds of the sale.%* 
are not chargeable on the property where the appeal 


The costs of the appeal 


by the improper procedure of the 
where an appellant not personally 
modification of the decree.*> The 


costs may be apportioned where the judgment ap- 


cretionary. Moran v. Midville Realty 
Co., 162 NYS>117 [aff 176 App.’ Diy. 
807, 163 NYS 833]; Gottscho v. Bur- 
ger, 161 NYS 784 [aff 173 App. Div. 
939 mem, 158 NYS 1116 mem]. (3) 
But the judgment must contain a di- 
rection therefor. Maier v. Bur- 
roughs, 177 NYS 524; Troughton v. 
Digmore Holding Co., 105 Misc. 638, 
173)’ NYS> 659. (4) ‘And Tt may be 
allowed, although a defense is not 
interposed. Gottscho v. Burger, su- 
pra. (5) For an extra allowance it is 
necessary to show that the action is 
dificult and extraordinary. Trough- 
ton v. Digmecre Holding Co., supra; 
Moran v. Midville Realty Co., supra. 
(6) The additional allowance in a 
difficult foreclosure case must be 
based upon the amount due or 
claimed to be due under the mort- 
gage, and not upon the value of the 
mortgaged property. Maier v. Bur- 
roughs, supra. 

57. Penfield v. SAMES, 4 5 GapIN. Seve 
659 mem}; Astor vy. Palache, 49 HowPr 
(ONG N)) 231 

58. Lockman v. Hillis, 58 HowPr 
(N. Y.) 100. But see Gottscho v. 
Burger, 161 NYS .784 faff 173 App. 
Div. 939 mem, 158 NYS 1116 mem] 
(holding that additional discretion- 
ary costs may be allowed, although 
there is a settlement before judg- 
ment). 

[a] Mere tender.—The extra al- 
lowance may be made, although de- 
fendant has made a tender of the 
amount due and costs pending the 
suit. Bartow vy. Cleveland, 7 AbbPr 
(N. -Y¥.) (339, 16 “HowPr (3643 Won- 
necticut River Banking Co. vy. Voor- 
hies, 3 AbbPr (N. Y.) 173; Astor v. 
Palache, 49 HowPr (N. Y.) 231; New 
York F. & M. Ins. Co. v. Burrell, 9 
HowPr (N. Y.) 898. 

59. New York L. Ins. Co. v. Van- 
derbilt, 12 AbbPr (N. Y.) 458. 

60. See Costs §§ 464-481. 

61. Parker v. Langan, 28 B. C. 3; 
Buchanan v. Harvie, 3 N. B. Eq. 1, 
25 CanLTOccNotes 66; Major v. Se- 
Euins LE @ue. Pr iis 

{a] Plaintiff paying judgement for 
taxes.—A nonresident mortgagee who 
paid a judgment against the mort- 
gagor for taxes, to sawe the property, 
prior to the action to foreclose, will 
not be required to give security for 
costs. Parker v. Langan, 28 B. C. 3. 
ooo Generally see Costs §§ 594- 

63. Kuhn v. Ogilvie, 6 Pa. Dist. 
102; Slocum: ave "Carlton, ¥2 “eine 
(Wis.) 203, 1 Chandl. 165; Menry v. 
Byar, 1 Knapp 388, 12 Reprint 367. 

64. Independent Lumber Co. v. 
Gardner, 4 Sask. L. 67, 16 WestLR 
290. See Roberts v. W. H. Hughes 
Co., 86 Vt. 460, 85 A 982 (where de- 
fendants were allowed the costs of 
an appeal necessary to a decree com- 
plying with a mandate). 

65. Hurst v. Beaver, 50 Mich. 612, 
16 NW 165. 


For later cases, developments and changes in the law see cumulative Annotatii 


ons, Same title, page and note number. 
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pealed from is affirmed only in part or modified,®® 
or where the record contains much irrelevant mat- 
ter;®* but 1t has been held that an appellant who 
failed to show an interest in the fund arising from 
a sale of the mortgaged property and that he has 
sustained detriment by the order appealed from 
should pay the costs of the appcal, although the 


case was remanded.®§ 


[§ 2051] 2. Disbursements’? of Mortgagee—a. In 
The mortgagee is also entitled ou fore- 
closure to be compensated for charges and expenses 
necessarily incurred by him,’°® either in the way of 
enforcing his security’! or for the protection or 
preservation of the mortgaged property;‘? but he 


General. 


66. Imboden v. Hunter, 23 Ark. 
622, 79 AmD 116; Romberg v. McCor- 
mick, 194 Ill. 205, 62 NE 537 [mod 
95 Ill. A. 309]; Newkirk v. Newkirk, 
56 Mich. 525, 28 NW 206. 

[a] Costs divided.—Where the 
mortgagee sold the property under 
a power contained in his mortgage, 
and the property was bought for 
him, and the trial court refused to 
set aside the sale, from which de- 
cision an appeal was taken, and the 
appellate court made an order direct- 
ing a resale unless the amount of- 
fered at the second sale should be 
less than that paid by the mort- 
gagee, the costs in the appellate 
court were evenly divided between 
plaintiff and defendant. Imboden v. 
Hunter, 23 Ark. 622, 79 AmD 116. 

[b] Costs not apportioned.— Where 
a decree foreclosing a mortgage is 
affirmed on all material issues, but 
is reversed with directions to the 
trial court to amend its decree to 
show the interests and rights of a 
second: mortgagee as shown by. the 
master’s report, confirmed by the 
decree, costs will not be apportioned, 
as the apportionment of costs is dis- 
eretionary in case of a partial re- 
versal. Romberg v. McCormick, 194 
Ill. 205, 62 NE 537 [mod 95 Ill. A. 


309]. 
Griffith v. Dale, 109 Md. 697, 


72 A 471. 
68. Harrington v. Rawls, 136 N.C. 


65, 48 SE 671. 


69. Disbursements generally see 
Costs §§ 328-338. 

70. Conn.—Pettibone v. Stevens, 
15 Conn. 19, 38 AmD 57. 

Tll.—Burton v. Perry, 146 Ill. 71, 
34 NE 60. , 

La.—Nichols v. Grice, 6 La. Ann. 
446. 

Mich.—Case Threshing-Mach. Co. 


vy. Mitchell, 74 Mich. 679, 42 NW Lon; 
N. J.—Decker v. Caskey, 3 N. J. 


aq. 446. 
Bae Y.—Matter of Gibbs, 58 HowPr 
502. 


Eng.—Ex p. Banbury, 7 Jur. 660. 
i Second v. Tessier, 3 Alta. L. 


Noe Nelson y. Nelson, 2 OntWR 
956. ‘ : 

Sask.—Confederation Life Assoc. v. 
Leier, 1 Sask. L. 131, 8 WestLR 343. 

[a] Cost of drawing mortgage.— 
A mortgagee who is a solicitor and 
who acts in person in proceedings re- 
lating to the mortgage security 1s 
not entitled, in the absence of ex- 
press contract, to recover from the 
mortgagor costs for the preparation 
of the mortgage, but will be limited 
to costs out cf pocket. In re Wallis, 
25 Q. B. D. 176; In re Roberts, 43 
Che Di52: 

[b] Direction for allowance.—On 
a reference to the clerk of the court 
to ascertain the amount owing on a 
mortgage after judgment for plain- 
tiff in a foreclosure action, the clerk 
may not allow costs incurred before 
action unless the reference contains 
a direction to ascertain ‘whether 
anything and what is due to the 
plaintiff for any and what costs, 
charges and expenses properly in- 
curred by him in respect of this 
mortgage security.” If such a direc- 
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is taxable.*? 


tion is inserted in the judgment no 
special direction to make all just al- 


lowances 1S necessary. Where there 
isa direction to the clerk to “tax 
eosts,” what is meant is the costs 


incurred in the action only and such 
as are ascertainable by the clerk as 
taxing officer. Secord vy. Tessier, 3 
Alta. L. 56. 

71. Byrnes v. Labagh, 12 NYCiv 
Proc 417, 10 NYSt 728 (cost of print- 
ing the case on appeal). 

{a] Improper a.lowance. — There 
being infants interested in the pro- 
ceeds of a foreciosure sale, the pay- 
ment of the tees ot the attorney of 
the purchaser at a former sale by 
the referee is unauthorized, no order 
of the court having been made in 
reference thereto. Caryl v. Statford, 
69 Hun 318, 28 NYS 534. 

72. Wood v. Kroll, 4 NYS 678. 
73. Nichols v. Grice, 6 La, Ann. 


74. Mayer v. Jones, 132 App. Div. 
1065 atl Oy NY Sire 005 ulnvere, rice y «9 
Beav. 234. 50 Reprint 333; Goodhue 
v. .Carter, 1,Ch..Chamb, (Ont.) 13. 

[a] Expense of proving mortgage 
lost.—After the loss of a mortgage 
deed, the mortgagor offered to pay 
the overdue interest, on the produc- 
tion of an affidavit that the mort- 
gagee had not parted with the mort- 
gage. The affidavit was accordingly 
produced, but the mortgagor did not 
make the payment, and a bill of 
foreclosure was filed. It was held 
that plaintiff must bear the expense 
of proof of loss and the expense of 
the indemnity bond. McDonald v. 
Hime, 15 Grant Ch. (Ont.) 72. 

{[b] Expenses of a survey of the 
premises formed no part of the costs 
for which judgment might be en- 
tered. Mayer v. Jones, 132 App. Div. 
106, 116 NYS 300. 

75-7 Roby v. Chicago Title, -etc., 
Co., 194 Ill. 228, 62 NE 644; Buszin 
v. Martinowicz, 178 Ill. A. 519; Igle- 
hart v. Miller, 41 Ill. A. 439; Na- 
tional Provincial Bank vy. Games, 81 
Cheam Sa. 

76. Leahy v. Warden, 163 Cal. 178, 
124 P 825; American Securities Co. v. 
Goldsberry, 69 Fla. 104, 128, 67 S 
862, 1oALR 1b. 

[a] Provision for payment of ex- 
penses.—The mortgagee is entitled 
to be reimbursed for the cost of a 
search of the title under a provision 
for the payment of expenses that the 
mortgagee may reasonably incur by 
reason of the default of the mort- 
gagee. American Securities Co. v. 
Goldsberry, 69 Fla. 104, 128, 67 S 
862, 1 ALR 15. 

77. See cases infra this note. 

{a] Duty of defendant on order- 
ing costs taxed.— Where defendant in 
foreclosure assumes to order com- 
plainant’s costs taxed for him, he 
should notify complainant to file his 
searches, so that the clerk may in- 
clude a proper fee therefor in the 
taxed bill of costs. Keiler v. Bunn, 
84 N. J. Ea. 519, 94 A 402. 

[b] Allowance as affected by pe- 
riod of search.—Under a statute pro- 
viding that a purchaser of real es- 
tate at foreclosure sale, etce., shall 
be relieved from his bid if before 
delivery of the deed he gatisfies the 
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must make proof that the money so claimed has 
actually been paid,’* and he cannot be allowed for 
disbursements unnecessarily made.?* The mortgagee 
is ordinarily not entitled to be compensated for the 
cost of a search of the title or an abstract of title,”® 
unless allowed by a stipulation in the mortgage,’® 
but in some jurisdictions an allowance for a search 


'[§ 2052] b. Expense of Collateral Litigation. A 
mortgagee may properly be allowed the expenses 
incurred by him in litigation collateral to the mort- 
gage, in which he has been compelled to embark 
or intervene, either for the purpose of making good 
his security or of preserving the property,’® espe- 


court of the existence of any sub- 
stantial defect in, or cloud on, the 
title which would render the title 
unmarketable, or of the existence of 
any lien or encumbrance thereon, un- 
less a reasonable description of the 
estate or interest to be sold and of 
the defects in the title and liens or 
encumbrances thereon, with the ap- 
proximate amount thereof, is in- 
serted in the notices and advertise- 
ments of sale and in the conditions 
of sale, expenses incurred in pro- 
curing searches showing the state of 
a title since the date of a mortgage 
were necessary for the proper fore- 
closure thereof and taxable under 
rule 118a in favor of the party fore- 
closing the mortgage, although ex- 
penses incurred in searching the title 
anterior to the date of the mortgage 
are not taxable. Armstrong v. 
Fisher, 73 N. J. Eq. 228, 66 A 1071. 

[c] Walue of property.—In a 
mortgage foreclosure proceeding in- 
volving an amount not exceeding 
three hundred dollars, a title com- 
pany_for making search will be al- 
lowed only one half of the fee which 
would have been allowed if a greater 
amount had been involved, in view of 
the statute limiting the fees of offi- 
cers by whom search might be made. 
Prudence Bonds Corp. v. Zawojski, 95 
N. J. Hq. 181, 122 A 597: 

[d] In New York (1) the expenses 
of an official search may be taxed as 
costs in a foreclosure suit (Hquitable 
L. Assur. Soc. v. Hughes, 125 N. Y. 
106, 26 NE 1, 11 LRA 280; New York 
L. Ins., ete, Co. v. Davis, 10 Paige 
507; Wilson Collegiate Inst. v. Van 
Horne, 3 Den. 171), (2) but not the 
costs of an unofficial search (Equi- 
table L. Assur. Soc. v. Hughes, 
supra). (3) The expenses of a 
search for unpaid taxes form no part 
of the costs for which judgment may 
be entered, although a _ reasonable 
amount for searches for taxes may 
be included by the referee in his 
expenses of sale. Mayer v. Jones, 132 
App. Div. 106, 116 NYS 300. 

78, Conn.—Pettibone vy. Stevens, 15 
oe ou 38 AmD 57. 

ll.—Burton vy. Perry, 146 
34 NE 60. . Seine 

Mich.—Case Threshing-Mach. Co. 
v. Mitchell, 74 Mich. 679, 42 NW 151. 

N.@.J.— Decker v. iCaskey, 23iNee JL 
iq. 446. 

N. Y.—Byrnes v. Labagh, 12 NYCiv 
Proc 417, 10 NYSt 728. 

Eng.—Pelly v. Wathen, 7 Hare 351, 
27 EngCh 351, 68 Reprint 144. 

Ont.—Nelson v. Nelson, 2 OntWR 
956; Dallas v. Gow, 1 Ch. Chamb. 65. 

[a] Administration proceedings.— 
So far as administration proceedings 
are necessary to enable a mortgagee 
to realize his security he will be en- 
titled to add the cost of the same te 
his mortgage debt. In re Banks, 75 
L. T. Rep. N.S. 387. 

{b] Construing foreign mortgage. 
—Where a mortgage declared that iit 
was made in England, and should be 
in all respects interpreted by, and 
effective according to, English law, 
the costs of an action at law to es- 
tablish the debt being recoverable un- 
der the mortgage in that jurisdiction 
and attached to the debt for the pur- 
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cially when provided for in the mortgage.’® 
expenses of a suit wherein the holder of the mort- 
gage received an assignment are not properly taxed 
as costs, under a provision in a mortgage that the 
mortgagors should pay all moneys expended by the 
mortgagee for the prosecution or defense of any 
action in regard to the property.*®° 

[§ 2053] 3. Expenses of Foreclosure, Fees, and 
Commissions—a. In General. The necessary expenses 
of a foreclosure sale are to be paid out of the pro- . 


poses of resort to the security, such 
costs will be included in an action 
in New York to establish the mort- 
gage lien. Newton v. Hunt, 59 Misc. 
633, 112 NYS 573 [mod on _ other 
grounds 134 App. Div. 325, 119 NYS 


Se (att ZOLMNGY. 599) mem, 795 INGE 
1134 mem)]. 
{c] Vacating tax title—Money 


advanced by a mortgagee for ex- 
penses and counsel fees in setting 
aside tax titles to the mortgaged 
property may be recovered by him 
from the mortgagor in a suit to fore- 
close the mortgage. Burton ly iv. 
Perry, 146 Ill. 71, 34 NE 60. 

{d] Allowance held improper.— 
(1) A mortgagee is not entitled as 
against devisees to the costs of an 
action to recover his debt out of the 
personal estate of the mortgagor. 
Lewis v. John, Coop. Pr. Cas: 8; 47 
Reprint 375, 9 Sim. 366, 16 EngCh 
366, 59 Reprint 398. (2) An equi- 
table mortgagee is not entitled to the 
costs of defending an extent in aid. 
Ex p. Stephens, 2 Mont. & A. 31. 

79. Haber v. Brown, 243 Ill. 274, 
90 NE 748. 

80. Martin v. Hildebrand, 183 Cal. 
270, 19] P 676. 

81. Ill.—Sanford v. Dickinson, 124 
DAL UT: 

Mass.—Bangs v. Fallon, 179 Mass. 
77, 60 NE 403. 

IN) Ji—Birbeck ‘Inv; -ete;,) Col v. 
Gardner, 55 N. J. Eq. 632, 37 A 767. 

N. Y.—Termansen v. Matthews, 49 
App. Div. 163, 63 NYS 115. 

Oh.—Home Bldg., ete., Co. v. Hos- 
kins, 8 OhS&CP 437, 6 OhNP 274. 

Eng.—Berry v. Hebblethwaite, 4 
Kay & J. 80, 70 Reprint 34. 

82. Sanford v. Dickinson, 124 I. 
A. 77; Birbeck Inv., etc., Co. v. Gard- 
ner, 55 N. J. Eq. 632, 37 A 7167; Car- 
ter v. Builders’ Constr. Co., 130 App. 
Div. 609, 115 NYS 339; Home Bldg., 
etc., Co. v. Hoskins, 8 OhS&CP 4387, 
6 OhNP 274. 

{a] Cost of revenue stamp.—A 
sheriff selling under foreclosure de- 
cree is entitled to reimbursement for 
the amount paid for a revenue stamp 
attached to his deed. Home Bldg., 
etc., Co. v. Hoskins, 8 OhS&CP 437, 6 
OhNP 274. 

{b] Remedies of officer.—(1) Tix- 
penses on a sale of mortgaged prem- 
ises pursuant to judgment are ordi- 
narily paid from the proceeds of the 
sale, or, if the proceeds are insuffi- 
cient, by the party at whose instance 
the sale was had; but such payment 
cannot be enforced by summary pro- 
ceedings. Carter v. Builders’ Constr, 
Co., 130 App. Div. 609, 115 NYS 339. 
(2) A referee may require that a 
judgment creditor advance the neces- 
sary expenses before proceeding to 
a sale of mortgaged premises, and, 
if he does not do so, he may refuse 
to act; but, if he proceeds with the 
sale without requiring such advance, 
his only remedy to recover the ex- 
penses incurred is by action. Carter 
v. Builders’ Constr. Co., supra. (3) 
On a motion to compel payment of 
fees and disbursements of referee for 
sale on mortgage foreclosure, it was 
held that a reference to ascertain 
facts as to who controlled the sale 
could be ordered. Van Boskerck v. 
Hayward, 81 Misc. 370, 142 NYS 412. 

[ec] Excessiveness of master’s fee. 
—(1) Where, in a suit to foreclose a 
deed of trust on which the amount 
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ceeds of the sale,®* including the costs and disburse- 


officers,8* the expenses of adver- 


tising the sale,** and the fees of the auctioneer who 
was employed to conduct it.§4 

[§ 2054] b. Fees, Commissions, or Compensation 
Where a foreclosure sale is made by 


a referee, master, court commissioner, or sheriff, he 


the statute,®° or 


founda daue was forty thousand four 
hundred and seven dollars and 
ninety-one cents, the master filed a 
report properly itemizing his fees, 
allowing four hundred and twenty- 
two dollars and seventy-five cents 
was not excessive. Nix v. Thacka- 
berry, 240 Ill. 352, 88 NE 811. (2) 
Master’s fee held excessive. North 
Avenue Bldg., etc., Assoc. v. Huber, 
187 Ill. A. 42 [rev on other grounds 
270 Ill. 75, 110 NE 312, AnnCas1917B 


Bye y al I 
83. Cummings v. Burleson, 78 Ill. 
281; Prudence Bonds Corp. v. Za- 


wojski, 95 Nid.) Ba. 181) 1122) Ar597; 
Lauterjung v. Williamson, 14 NYSt 


856; Allen v. Williamson, 21 AbbN 
Cas (N. Y.) 391. See Baltimore v. 
Parlange, 25 La. Ann. 3385 (holding 


that in executing the process of the 
court the sheriff has no right to in- 
cur costs for advertising in other 
papers than the official organ of the 
court). 

[a] Statutory fee.—No disburse- 
ments for posting notices of sale 
can be allowed beyond the statutory 
fee of two dollars. Salisbury v. 
Dibble, 100 Mise. 191, 165 NYS 375. 

{[b] Amount involved as affecting 
allowance.—The statute limiting the 
fees of the solicitor, clerk, chancellor, 
master and examiner, sheriff, or any 
other official, in a mortgage foreclo- 
sure proceeding where the amount 
does not exceed three hundred dol- 
lars, to cone half of the amount usu- 
ally’ allowed, is not applicable to 
printer’s fees for the publication of 
the reauired notices. Prudence 
Bonds Corp. v. Zawojski, 95 N. 
Eq. 181, 122 A 597. 

84. Bangs v. Fallon, 179 Mass. 77, 
60 NE 403; Caryl v. Stafford, 69 Hun 
318, 23 NYS 534. ; 

[a] Amount of fee.—A fee paid 
to an auctioneer for selling properiy 
on foreclosure, which is the ordinary 
and customary charge for such serv- 
ices wkere no express bargain has 
been made, and paid under the belief 
that auctioneers were entitled to 
such amount, is properly allowed, 
although it is reasonably probable 
that an auctioneer might have been 
found who would have made the sale 
for a much smaller fee. Bangs v. 
Fallon, 179 Mass. 77, 60 Nin 403. 

{b] Fee for adjournment, — In 
New York there is no statutory pro- 
vision for paying auctioneer’s fees 
for adjournments of the sale of real 
estate on foreclosure. Harrington v. 
Bayles, 40 Mise. 388, 82 NYS 379. 

85. Black vy. Ely, 6 N. J. Li. 232; 
Schermerhorn yv. Prouty, 80 N. Y. 317; 
Curtis v. McNair, 68 N. Y. 198; Mat- 
ter of Upham, 82 Hun 220, 32 NYS 
56 [app dism 145 N. Y. 604 mem, 
40 NE 165 mem]; Innes v. Purcell, 
2 Thomps. & ‘CCN. Ya) 5388) fatkwos 
NZ Ye) 888]> \lockwoodi vel Ox, OL 
HowPr 522, 1 NYCivProc 407; Birge 
v. Ainsworth, 59 HowPr (N. Y.) 473; 
Walbridge vy. James, 16 Hun 8, 56 
HowPr )(N. Y.)) 1853 Delavan > wy. 
Payn, 8 Paige (N. Y.) 459; Harmon 
v. Boutall, 4 Oh. Dec. (Reprint) 108, 
1 ClevLRep 33; Farrin vy. Creager, 2 
Disn. (Oh.) 464; Lindsay y. WBichel- 
berger, 72 W. Va. 201, 77 SE 992. 

[a] Referees’ fees in New York.— 
(1) Under Code Civ. Proc. § 3297, the 
fee of a referee for making a sale 
under a judgment of foreclosure can- 
not exceed fifty dollars, unless the 


is entitled to a fee or commission, as compensation 
for his services, in such amount as may be fixed by 


allowed by the court in its decree 


property sells for ten thousand dol- 
lars or upward. Caryl v. Stafford, 
69 Hun 318, 23 NYS 534; Harrington 
v. Bayles, 40 Misc. 388, 82 NYS 379; 
Hover v. Hover, 25 Misc. 95, 54 NYS 
693. (2) The referee is entitled only 
to the fees and commissions speci- 
fied and not to a minimum fee of 
fifty dollars, regardless of the 
amount of the bid. Harburger vy. 
St. John’s African Church, 87 Mise. 
227, 149 NYS 516. (3) The statute 
means that the referee cannot have 
a fee of more than fifty dollars, un- 
less he actually receives and becomes 
accountable for ten thousand dollars 
or more in cash, and hence not 
where the excess of the purchase 
price over prior liens, subject to 
which the sale was made, is less 
than ten thousand dollars, although 
the bid may exceed that sum. Hos- 
mer v. Gans, 14 Misc. 229, 35 NYS 
471; Metropolitan L. Ins. Co. v. Bend- 
heim, 59 NYS 793. (4) In case the 
property brings more than ten thou- 
sand dollars, the referee may receive 
such additional compensation as may 
seem proper to the court; but he is 
not entitled as a matter of right to 
additional compensation for every 
sale exceeding the statutory amount, 
but -only for those wherein the fixed 
compensation seems to the court to 
be inadequate because of the unusual 
amount of labor required. Chisholm 
v. Hopson, 182 App. Div. 856, 170 
NYS 163; James v. Peppard Realty 


Co., 108 Mise. 565, 178 NYS 585- 
Dime Sav. Bank v. Pettit, 59 NYS 
794. (5) That the referee was un- 


reasonably annoyed by the attorney 
for the owner of the equity of re- 
demption does not entitle him to ad- 
ditional compensation. James v. 
Peppard Realty Co., supra. (6) The 
referee cannot be allowed more than 
the ery named, although there is 
more an one sale. Salisbur a 
Dibble, 100 Mise. 191, 165 NYS 375, 
(7) In some counties the referee is 
entitled to charge the same fees as 
are prescribed in the case of sales 
made by the sheriff. Schermerhorn 
v. Prouty, 80 N. Y. 317; Palmatier v. 
Catskill Mountain R. Co., 102 Mise. 
570, 170 NYS 118; Harrington v. 
Bayles, 40 Mise. 388, 82 NYS 379; 
paar v. Hover, 25 Mise. 95, 54 NYS 

[b] Fee for adjournment.—The 
referee will be entitled to fees for 


adjournments of the sale. Allen v. 
Le ee wi pear: 21 AbbNCas (N. Y.) 
[e] Where two mortgages are 


foreclosed in one action, and the sale 
is had under one judgment, the ref- 
eree is not entitled to double fees. 
Sadlier v. Lyon, 31 NYS 141, 24 NY 
CivProec 105. 

[d] Effect of payment or settle- 
ment before sale—Where defendant 
pays the amount of the foreclosure 
judgment, or the parties agree upon 
a settlement and dismiss thé proceed- 
ings, so that no sale actually takes. 
place, the sheriff or other officer is 
not entitled to the fees he would 
have received for making a sale, but 
only for services actually performed. 
Hobbs _v. Lippincott, (N. J. Ch.) 23 A 
955; Harrington vy. Bayles, 40 Misc. 
388, 82 NYS 379; Fiedeldey v. Dise- 
rens, 26 Oh. St. 312. 

{e] Sale rescinded.—Where a ref- 
eree Sold property under a judgment 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2054-2055] 


or after the sale.®¢ 


of the court.8? 


Trustee in a deed of trust who conducts a fore- 
closure sale is entitled to the fee or commission 
stipulated by the deed,’* but the commission allowed 
by such a stipulation is not taxable where a fore- 
closure is had by judicial proceedings;8® where the 
trustee is appointed as a commissioner to sell the 
premises in judicial proceedings, the compensation 
allowed should be that to which a commissioner is 
entitled and not the commission provided for in the 
deed of trust.°° The trustee, having no personal in- 
terest, should be compensated for the necessary serv- 
ices performed by him in a foreclosure suit, but 
his right thereto has been denied,®” unless allowable 
under a provision in the deed of trust. 


Commission for collecting rents. 


ing possession of the mortgaged property as agent 
of the first mortgagee, after being named by a decree 
as trustee to make a sale of the property, collects 
the rents and brings them into court for accounting 


of foreclosure, and by reason of a de- 
fect in title the purchaser rescinded 
the sale, the court cannot on a sum- 
mary application therefor require 
Plaintiff to pay the referee’s costs. 
eek v. Hover, 25 Misc. 95, 54 NYS 

86. Ill—Roby v. Chicago Title, 
etc., Co., 194 Ill. 228, 62 NE 544. 
aa Ge Nees v. Torian, 12 Ky. Op. 
pie ee v. Pierce, 55 Md. 

Mich.—Hart v. Lindsay, Walk. 72. 

Mo.—Van Frank v. St. Louis, etc., 
R. res 88 Mo. A. 508. 

C.—Howell v. Pool, 92 N. C. 450. 

on Excessiveness of allowance to 
@ commissioner cannot be questioned 
on appeal where he is not made a 
ee. Perry v. Torian, 12 Ky. Op. 

87. Philadelphia Trust, etc., Co. v. 
McDaniel, 2 Pa. Co. 102. 

28. D. A. Tompkins Co. v. Chester 
Mills, 90 Fed. 37; Donelson v. Posey, 
13 Ala. 752; Gaither v. Tolson, 84 
Md. 637, 36 A 449. 

89. D. A. Tompkins Co. v. Chester 
Mills, 90 Fed. 37; Howell v. Pool, 92 
N. C. 450; Lindsay v. Hichelberger, 
72 W. Va. 201, 77 SE 992. 

90. Lindsay v. Hichelberger, su- 
pra. But see Roller v. Pitman, 98 
Va. 613, 36 SE 987 (where the objec- 
tion that a trustee who made the sale 
as commissioner should have been 
allowed only the statutory compen- 
sation instead of that allowed by the 
deed of trust was held untenable both 
on the ground of estoppel and of for- 
mer adjudication). 

91. D. A. Tompkins Co. v. Chester 
Mills, 90 Fed. 37; Central Trust Co. 
v. Wabash, etc., R. Co., 36 Fed. 622. 
See Central Trust Co. v. Louisville 
Trust Co., 87 Fed. 238 (where a suit 
in equity by a trustee for compensa- 
tion in foreclosing a mortgage, and 
for costs and attorney’s fees, under 
an indemnity contract, was _ held 
maintainable as to the costs and at- 
torney’s fees, even if the defendants 
were not liable for the compensa- 
tion). 

92. Heffron v. Gage, 44 Ill. A. 147 
[aff 149 Ill. 182, 36 NE 569]; Coe v. 
Columbus, etc., R. Co., 10 Oh. St. 372, 
75 AmD 518. But see Chapman v. 
Richey, 188 Ill, A. 551. 

98. Guignon v. Union Trust Co., 
156 Ill. 135, 40 NE 556, 47 AmSR 
186 opate 53) vill, sAnsb Sia); ieffron. Vv. 


Gage, 44 Ill. A. 147 [aff 149 Ill. 182, 
36 NE 569]. 

94. Griffith v. Dale, 109 Md. 697, 
72 A 471. 

95. Cross references: 


phe adheene see Costs §§ 248-259. 
ompensation of attorney generally 


In a scire facias issued on a | 
mortgage, the percentage for collection fee stipu- 
lated in the mortgage is subject to the discretion 
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and distribution, he will be regarded as having acted 
as trustee rather than as agent and he will be al- 
lowed a commission for collection as against the 


second mortgagee.°** 


Where one hay- 


see Attorney and Client §§ 282-361. 
Stipulation as to attorney’s fees see 

supra § 264 in 41 C. J. 

96. Carlson-v. Revere Beach Coun- 


ty Hair, ete., RR. Ca., 227 Mass. 2914, 
116 .NE 409; Fort v. First Baptist 
Church, (Tex. Civ. A.) 55 SW 402; 


Calder v. Narovlansky, Zh ANS Gres BLE, 
(where an attorney’s fee was allowed 
appafently in the absence of statu- 
tory authority therefor). 

97. Ala.—Perry v. Seals, 186 Ala. 
614, 65 S 151. 

Cal.—Fender v. Robinson, 135 Cal. 
26, 66 P 969; Boob v. Hall, 107 Cal. 
160, 40 P 117; Clemens v. Luce, 101 
Gal. 432, 35+P" 1032: BrickelliC@o. sv. 
Sutro, 11 Cal. A. 460, 105 P 948, 949. 

Tll.—Conwell v. McCowan, 53 Ill. 
363; Metcalf v. Metcalf, 219 Ill. -A. 
96; Gunzenhauser v. Henke, 97 Ill. A. 
485 [aff 195 11). 130, 62. NB. 89.6); 
Atwood v. Whittemore, 94 Ill. A, 294. 

Kan.—Stover v. Johnnycake, 9 Kan. 
367. 

Pasi ck v. Renaldo, 26 La. Ann. 
500. 

Mad.—Shaw v. Smith, 107 Md. 523, 
69 A 116. 

Nebr.—Moore v. Gregory, 13 Nebr. 
563, 14 NW 535. 

N. M.—Goode v. Colorado Iny. Loan 
Cor, L69Na Me 460; 207 Pies56. 

Okl.—Oklahoma City, Devs Co. Vv. 
Picard, 44 Okl. 674, 146 P 31. 


Or.—Ontario First Nat. Bank v. 
Seaweard, 78 Or. 567, 152 P 883. 
Pa.—Faulkner v. Wilson, 3 Wkly 


NG+'339. 

Porto Rico.—Vazquez v. Rocco, 27 
Porto Rico 678. 

Wash.—Niesen v. Motter, 115 
Wash. 49, 196 P 659. 

Wis.—Killops v. Stephens, 73 Wis. 
111, 40 NW 652; Duffy v. Hickey, 68 
Wis. 380, 32 NW 54; Wylie v. Karner, 
54 Wis. 591, 12 NW 57. 

See Lowry Banking Co. v. Atlanta 
Piano Co., 95 Ga. 146, 22 SH 42 
(where a mortgagee holding a first 
lien proceeds by equitable petition for 
the foreclosure of his mortgage and 
the holder of a junior mortgage like- 
wise proceeds in a separate suit at 
law, the former cannot, by amending 
his petition and enjoining the suit of 
the latter, thus compelling him in- 
voluntarily to litigate his rights un- 
der the proceeding first instituted, 
acquire a-right to have any portion 
of the proceeds of the mortgaged 
property, which would: otherwise be 
applied to the extinguishment of the 
junior lien, appropriated to the pay- 
ment of the fees of counsel repre- 
senting the senior lien); Lawrence v. 
Lawrence, 145 Ky. 61, 140 SW 36 (a 
mortgagee obtaining a judgment 
foreclosing the mortgage is not en- 
titled to tax attorney’s fees as 


[§ 2055] 4. Attorney’s Fees*°—a. In General. 
While there is some authority to the contrary,°® the 
general rule is that, in the absence of a statutory 
provision, the entire matter of decreeing an allow- 
ance of any sum as an attorney’s fee in a foreclo- 
sure proceeding, to be allowed and paid out of the 
proceeds of the sale, rests solely on contract, and 
no such allowance can be made in the absence of a 
contract or stipulation therefor.®* 
same circumstances it is error to allow a fee to 
the attorney for the trustee in a deed of trust by 
whom the sale was made;°® but under the theory 
that a trustee called upon to discharge any duties 
in the administering of his trust is entitled to com- 
pensation therefor,®? it has been held that a trustee 
conducting foreclosure proceedings is entitled to 
a reasonable attorney’s fee.+ 

Statutes? may and often do authorize or direct 
the allowance of a fee to complainant’s solicitor.® 


And under the 


against the wife of the deceased 
mortgagor having a homestead in the 
mortgaged property). 

[a] Foreclosure of mortgage in 
form of absolute deed.—(1) No attor- 
ney’s fees are allowable in the fore- 
closure of an absolute deed intended 
as a mortgage, aS in the nature of 
the case the instrument carries no 
contract to pay expenses or fees for 
foreclosure. Wilson v. Horton, 212 
Adan e8%, LOL GS) 1740. (2) Where a 
pledgee of a purchase-money mort- 
gage and notes surrendered the col- 
lateral and took a conveyance of the 
land from the mortgagor, and 
brought suit to declare the deed a 
mortgage and to foreclose it, attor- 
ney’s fees could not be recovered, 
notwithstanding a stipulation, there- 
for in the secured as well as the col- 
lateral notes. Ontario First Nat. 
Bank v. Seaweard, 78 Or. 567, 152 P 
883. (3) Where a mortgage foreclo- 
sure suit is based on a- mortgage 
which has been superseded by a deed 
given as security for the debt, by 
reason of a mutual mistaken idea 
that it will obviate a foreclosure, and 
the mortgage contains an attorney- 
fee clause which is not in the deed, a 
judgment foreclosing the mortgage 
and allowing an attorney’s fee can- 
not be sustained, as a decree allow- 
ing an attorney’s fee is not author- 
ized by the deed. Kyle v. Hamilton, 
6 Cal. Unrep. Cas. 893, 68 P 484, 

[b] Provision as to percentage 
left blank.—Where the provision in 
a mortgage for the allowance of a 
percentage as attorney’s fees is left 
blank as to the percentage to be al- 
lowed, it is an agreement that noth- 
ing shall be paid for such services. 
Johnson y. Clegg, 121 Ill./“A. 550. 

Stipulation in mortgage see infra 
§§ 2056-2060. 

98. Philadelphia Inv. Co. v. Ohio, 
etc., R. Co., 46 Fed. 696; Jefferson v. 
Edrington, 53 Ark. 545, 14 SW 99, 
903; Gay v. Davis, 107 N.C. 269, 12 
SE 194. 

99. See Trusts [39 Cyc 480]. 

1. Dodge vy. Tulleys, 144 U. S. 451, 
12 SCt 728, 36 I. ed. 501; Morton v. 
New Orleans, etc 7 Co. etc., Assoc., 
79 Ala. 590. 

2 See statutory provisions. 

3. Iowa.—Moore y. Crandall, 146 
Iowa 25, 124 NW 812, 140 AmSR 276. 

Mont.—Bohan .y, Harris, 71 Mont. 
495, 230 P 586. 

N. J.—Shreve v. Harvey, 74 N. J. 
Eq. 336, 70 A 671. 

N. Y.—Hunt v. Chapman, 62 N. Y- 
333; Bockes v. Hathorn, 17 Hun 87 
[aft 78 N. Y. 222]; New York Liane. 
etc., ae v. Davis, 10 Paige 507. 

N. D.—Whitney v. Akin, 19 N. D 
638, 125 NW. 470. 
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A statute requiring the court to fix attorney’s fees 
in all cases of foreclosure, notwithstanding any 
stipulation in the mortgage to the contrary, does 
not authorize the allowance of an attorney’s fee, 
where none is provided for in the mortgage;* nor 
is such allowance authorized by a statute giving 
the court discretion to allow costs.® 

Where only part of debt is due at the time of 
the foreclosure® the counsel fees must not be eal- 
culated on the same-basis as if the entire 


was in default.” 


Where an unauthorized or excessive attorney’s fee 
is included in the judgment, restitution may be had,® 
or the mortgagor may recover it from the mortgagee 
in an action as for money had and received, pro- 
vided he has not voluntarily paid it or waived the 


objection.® 


Wash.—Potwin v. Blasher, 
460, 37 P 710. 

{a} When statute applicable.—A 
statute allowing attorney’s fees in 
actions for the foreclosure of mort- 
gages applies only to actions which 
are indisputably for the foreclosure 
of mortgages, and the fact that par- 
ties in equity stand in a relation 
practically that of mortgagor and 
mortgagee does not authorize an al- 
lowance. Whitney v. Akin, 19 N. D. 
638. 125 NW 470. 

{b] Statutory costs where mort- 
gage allows fee.—Where the attor- 
ney’s fee provided for by the mort- 
gage is allowed as against the mort- 
gagor, the statutory costs will not be 
taxed agnrinst him. Investors’ Syndi- 


9 Wash. 


cate v. Pugh, 25 N. D. 490, 142 NW 
$19; Potwin v. Blasher, 9 Wash, 460, 
37 P 710. 


[ec] Notice as condition precedent. 
-—Under a statute, providing that no 
attorney’s fee shall be allowed plain- 
tiff, if defendant is a resident of the 
county, and the action is not aided by 
attachment, unless defendant had in- 
formation of and a reasonable oppor- 
tunity to pay the debt before the 
action was brought, but that the pro- 
vision shall not apply to contracts 
payable by their terms at a particu- 
lar place, where the maker has not 
tendered payment at that place, no 
attorney’s fees should have _ been 
taxed against the mortgagor in an 
action to foreclose a mortgage per- 
mitting foreclosure without notice 
if the mortgagor failed to insure the 
_preperty as provided, where both 
parties resided in the county, and the 
mortgage note was payable at a place 
named, the statute requiring that the 
debtor have a reasonable opportunity 
to discharge his debt before attor- 
ney’s fees may be taxed against him. 
Moore v. Crandall, 146 Iowa 25, 124 
NW 812, 140 AmSR 276. , 

{d] Payment out of proceeds of 
sale.—Costs and expenses of plain- 
tiff's attorneys in a foreclosure suit 
may properly be made payable out 
of the proceeds of the sale in the first 
instance. Chamberlain v. Dempsey, 
OOW IN. £44; 1 Transer. Al 267, 

[e] Liability of intervener. — 
Where an intervener did not defend 
against the mortgage, but contested 
the title of plaintiff to the mortgage, 
he was liable for the ‘statutory costs 
only, although the mortgage provided 
for an attorney’s fee, but he was not 
liable for the costs of additional de- 
fendants with whom he was not con- 
cerned. Investors’ Syndicate vy. Pugh, 
25 N. D. 490, 142 NW 919. 

4 Hotaling v. Montieth, 128 Cal. 
556, 61 P 95; Miesen v. Motter, 115 
Wash. 49, 196 P 659. 

5. Bortree v. Macon, 121 Ill. A. 
jae 

6. See supra § 1045 in 41 C. J. 

7 Huggins v.- Tinsman, Wils. 
(Ind.) 291; Adams y. Stevens, Clarke 
CNY)” GS6% 
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amount | notice thereof.!? 


[a] RBule in Louisiana.—(1) A 
special mortgagee, whose claim is 
payable in installments, may, on non- 
payment cf any installment, have the 
property sold to pay the whole debt, 
in cash for so much as is due and for 
the balance, on terms of credit cor- 
responding with the unmatured in- 
stallments; and in such case, if he is 
the holder of all the unmatured obli- 


gations, he may, under the usual 
stipulations concerning attorney’s 
fees, have the sale made for cash 


quoad such fees predicated upon the 
unmatured as well as the matured 
obligations. Louisiana Land, ete. 
Co. v. Murff, 139 La. 808, 72 284. 
(2) In earlier cases the holder of 
matured and unmatured obligations 
was allowed to recover the stipu- 
lated per cent of fees on all the 
notes. ' Hardy v. Pecot/°1Ll3" lia: 350, 
36 S 992; Grunewald v. Commercial 
Soap, etc., Manufactory, 49 La. Ann, 
489, 21 S 646. (3).Cases may also 
be readily imagined in which such 
fees would be thus collectable, al- 
though the unmatured obligations 
should be held by persons other than 
the seizing creditor. Louisiana Landa, 
ete., Co. v. Murff, supra [apparently 
Overr on this point Grunewald vy. 
Commercial Soap, ete., Manufactory, 


supra]. 
} Rapids Nat. Bank v. 
Todd, 199 Iowa 957, 203 NW 390. 

9. Remley v. Johnson County Sav. 


Bank, 52 Iowa 575, 3 NW 560; Blia- 
son v. Sidle; 61 Minn. 285, 63 NW 
730; Beale vy. Green, 16 Pa: Co. 


607. 

10. See supra § 264. 

11. Oklahoma City Dev. Co. v. 
Picard, 44 Okl. 674, 146 P 31; Matson 
v. Frank, 86 Wash. 669, 151 P 89. 
But see Evans v. Mansur, ete., Impl. 
Co., 87 Fed. 275, 30 CCA 640 (holding 
that, where a conveyance of property 
in trust to pay certain debts does not 
provide for the addition of attorney's 
fees to such debts, Such fees should 
not be allowed, although stipulated in 
the notes which are the evidence of 
certain of the debts). 

12. Hall v. Read, 28 Tex.: Civ. A. 
18, 66 SW 809. See generally Vendor 
and Purchaser [39 Cyc 1777]. 

13. U. S—Burns v. Scoggin, 16 
Fed. 734, 9 Sawy. 73. 

Ala.—Perry v. Seals. 186 Ala, 514, 
65 S 151; Lehman v. Comer, 89 Ala. 
HUI ISs'S 241, 

Dak.—Danforth vy. Charles, 1 Dak. 
285, 46 NW 576. 

Ill—Northern Trust Co. 
ford, 308 Ill. 381, 1389 NE 603. 

Kan.—Foote v. Sprague, 13 Kan. 
155; ‘Tholen v.' Duffy, 7- Kan, / 405; 
Kurtz v. Sponable, 6 Kan. 395. 

Mich.—Myer v. Hart, 40 Mich. 517, 
29 AmR 5538. 

Okl.—Oklahoma City Dev. Co. v. 
Picard, 44 Okl. 674, 146 P 31. 

Ss. C.—Walker v. Killian, 62 S. C. 
482, 40 SE 887. 

[a] Provision construed.—A_ pro- 


v. San- 


el 
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[§ 2056] b. Effect of Stipulation in Mortgage— 
In jurisdictions where a stipulation 
in a mortgage for an attorney’s fee in case of fore- 
closure, to be included in the amount of the mort- 
gagee’s recovery, is valid and binding,’® the agree- 
ment is effective whether contained in the mort+ 
gage or in the notes secured thereby," although if 
only contained in the notes it is not enforceable 
against a subsequent purchaser not chargeable with 


The stipulation must clearly and 


definitely cover the attorney’s fee,+* and has been 
said to require a strict construction.'* 
erally held that the fee may be made a lien on the 
land and ineluded in the judgment or decree,” al- 
though in some states it is to be taxed as a part of 
the costs;1® and in California the rule appears to 
be that such a stipulation is only a personal obli- 


It is gen- 


vision in a mortgage that “in the 
event of foreclosure the mortgagor 
will pay. te the plaintiff’ $=—"‘as"a 
reasonable attorney’s fee” is an 
agreement to pay a reasonable at- 
torney’s fee in case of foreclosure. 
Griffitts v. Field, 95 Okl. 141, 218 P 
699 [dist Oklahoma City Dev. Co. v. 
Picard, 44 Okl. 674, 146 P 31]. 

14... Kinney v. Columbia Sav., ete., 
Assoc., -113 -—Ped? 359 “Laff* 1945 02"s: 
78, 24 SCt 30, 48 L. ed. 103]; North- 
ern Trust Co. v. Sanford, 308 Ill. 381, 
139 NE €03. 

15. U. S.—In re Peerless Weaving, 
etc., Co., 259 Fed. 610. 

Ala.—Hazlewood vy. Walker, 211 
Ala. 634, 101 S 450. 

Fla.—vU. S. Savings Bank v. Pitt- 
man, 80 Fla. 423, 86 S 567. 

Ill.— Guignon v. Union Trust. Co., 


sees Ill. 135, 40 NE 556, 47 AmSR 
La.—Felder v. Leftwich, 123 la. 
931, 49 S 645; Duhé’s Suce., 41 La. 
Ann. 209, 6 s 502; Simon v. Haif- 
leigh, 21 La. Ann. 607. 
Pa.—Galligan v. Heath, 260 Pa. 


457, 103 A 878; Commonwealth Bldg., 
ete., Assoc: “v. Stroh;  i2" Paw Dist 
509; Bronson v. Brown, 8 Pa. Dist. 
3653 Carroll -Bldg: “Assoc v. Harris, 
18 WklyNC 80. 

Utah.—Jensen v. 
Utah 320, 145 P 1036 

See supra § 1741. 

[a] As affected by concurrent 
mortgages.—A stipulation for attor- 
ney’s fees in an act of mortgage is 
secured like any other part of the 
debt, but is not entitled to prefer- 
ence over concurrent mortgage 
claims. Pillsbury v. Babington, 139 
La. 727, 72 S 186. 

[b] Where minors are parties.— 
The fee may be allowed, although 
minor heirs are parties. Junk vy. 
Zieske, 177 Ill, A. 108. 

{c] Effect of settlement of suit.— 
Where an attorney is employed to 
foreclose a mortgage, and the suit is 
settled, through and by his advice 
and consent, by an acceptance of a 
deed to the property, that is a satis- 
faction of the mortgage, and the at- 
torney cannot proceed with the suit 
to collect his fees and have them al- 
lowed by the court, without at least 
stating to the court the facts and 
giving the client an opportunity to 


Lichtenstein, 45 


contest suit fees. U. S. Savings 
on v. Pittman, 80 Fla. 423, 86 S 
16. Matson v. Frank, 86 Wash. 


669, 151 P 89; Spengler v. Hahn, 95 
Wis. 472, 70 NW 466. See Floyd 
County v. Morrison, 40 Iowa 188 
(where an action was brought to 
foreclose a mortgage providing that 
attorney’s fees should be taxed as 
costs, and the note secured by the 
mortgage was signed by several per- 
sons besides the mortgagor and con- 
tained no such provision, it was held 
that a judgment taxing the fees 
against all the defendants was erro- 
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gation of the mortgagor, unless made a lien on the 
mortgaged premises by apt terms in the mortgage.!* 
While some courts have said that such a stipulation 
is not a penalty,!® and others have said that it is 
penal in its nature,!® they seem to agree on the 
proposition that the stipulation is not for damages, 
but is in the nature of an agreed compensation in- 
tended to indemnify the mortgagee against loss and 
enable him to recover the whole amount of his debt 
without deduction for legal expenses;?° the fee is 
considered as belonging to the mortgagee and not 
to the attorney,?! and the right to recover it does 
not depend on the mortgagee’s having paid or bound 
himself to pay such a fee to his attorney ;?? nor, on 
the other hand, should the mortgagee be permitted 


neous, the mortgagor alone being 
liable). 
[a] Allowance of fee in addition 


to stipulated sum.—Where the court 
makes an allowance for attorney’s 
fees in addition to the sum stipulated 
for in the mortgage, it is error; but 
the error is cured if plaintiff remits 
the excess before an appeal is taken. 


Killops v. Stephens, 73 Wis. 111, 40 
NW 652. 
[b] Finding for defendant on 


counterclaim.—In an action to fore- 
close, where the court found for de- 
fendant on a counterclaim and ad- 
judged foreclosure for the balance, 
there was no abuse of its discretion 
in denying costs, including the stipu- 
lated attorney’s fee, to plaintiff. 
Brustman vy. Dunn, 161 Wis. 306, 154 
NW 361. - 

17. Loewenthal v. Coonan, 135 Cal. 
Boy, 6 oe 324, 51033,, 63,1 Pd0385h 37 
AmSR 115; Haensel v. Pacific States 
Savin Coe; 0.;, 1do— Calye4l = b74-P St 

[a] Stipulation held to provide 
for lien.—Martin v. Hildebrand, 183 
Cal. 270, 191 P 676; Wienke v. Smith, 
179 Cal. 220, 176 P 42; Leahy v. War- 
den, 163 Cal. 178, 124 P 825; Hellier 
ve Russell, 136 -Cal...143,.68 P 581; 
Haensel v. Pacific States Sav., etc., 
Co. 1135.-Caln'41, 6 1a P88 35 Peachy} v: 
Witter, 131 Cal. 316, 63 P 468; County 
Bank v. Goldtree, 129 Cal. 160, 61 P 
785; Sun, Ins.. Co..v. White, 123 .Cal. 
196,..55. P 902; O’Neal,..v.. Hart, 116 
Cal. 69, 47 P 926. 

{[b] Stipulation held not to pro- 
vide for lien.—Thrasher v. Moran, 
146 Cal. 683, 81 P 32; Luddy v. Pav- 
kovich, 137 Cal. 284, 70 P 177; Cor- 
telyou v. Jones, 132 Cal. 131, 64 P 
119; Klokke v. Escailler, 124 Cal, 297, 
56 P 1113; Irvine v. Perry, 119 Cal. 
352; 51 P 544, 949; Mason y. Luce, 116 
Cal. 232, 48 P 72: Cooper v. McCar- 
thy, (Cal.) 36 P 2; Chase vy. High, 
(Gal.) 35. B=-1035; Clemens v. Luce, 
#01 (Cal.432,,.35 P1032. 

{[c] Provision in notes secured.— 
(1) A mortgage, although containing 
no provision for counsel fees, being 
given to secure a note, secures the 
counsel fees provided in the note in 
case of suit to enforce it. Worth v. 
Worth, 155 Cal. 599, 102 P 663; Cali- 
fornia Nat. Bank v. Mulford, 17 Cal. 
A sObije 20 424655 (2) cA. mortzage 
expressly stating that it is given “as 
security for the payment of ‘the 
principal sum of the note,’ with inter- 
est thereon according to the terms of 
the note,” does not secure counsel 
fees provided by the note in case of 


suit being brought against the 
maker. Rafferty v. High, (Cal.) 41 
P 489 

[ad] Provision for fee in only one 


of several mortgages.—A judgment 
foreclosing three mortgages together 
and ordering an attorney’s fee to be 
paid out of the procecds of the sale, 
where only one of the mortgages pro- 
vided a lien for such fee, is errone- 
ous. Taylor v. Ellenberger, 128 Cal. 
411, 60 P 1084. 

- 18. Gourley v. Williams, 46 Okl. 
629, 149 P 229; Robinson v. Loomis, 
51 Pa. 78. But see Commonwealth 
Bldg., etc.,; Assoc. v. Stroh, 12 Pa. 
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eral. 
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Dist. 509, 511 (where the court said: 
“The attorney’s fee for collection 
usually inserted in mortgages is 
rather in the nature of a penalty than 
of liquidated damages’’). 

19. Clemmons v. Connell, 8 Ky. 
Op. 388; Graves v. Burch, 26 Wyo. 
$9257 138i 85405) ATR, 126, 

20. U. S.—Burns v. Scoggin, 16 
Fed. 734, 9 Sawy. 73. 

Ala.—Lyons y. Jacoway, 205 Ala. 
456, 88 S 599. 

Colo.—Jones v. Ft. Collins First 
Nat. Bank, 74 Colo. 140, 219 P 780. 


Fla.—vU. S. Savings Bank v. Pitt- 
man, 80 Fla. 423, 86 S 567. 

Pa.—Robinson v. Loomis, 51 Pa. 
78; Commonwealth Bldg., etc, As- 
soc. v. Stroh; 12 2Pa.-Dist;: :509: 


S. C.—Matheson v. Rogers, 84 S. C. 
458, 462, 65 SE 1054, 67 SE 476, 19 
AnnCas 1066. 

Tenn.—Carolina’ Spruce Co. Ws 
Black Mountain R. Co., 139 Tenn. 248, 
201 SW 770. 

Wyo.—Graves v. Burch, 26 Wyo. 
192, 81 P,.354, 5 ALR 1216. 

“The purpose of such provision in 
bonds and mortgages and that which 
prevents such stipulations from be- 
ing usurious is the protection of the 
mortgagee. In the absence of such 
provision the mortgagee would be 
compelled to lose a portion of his 
debt by paying an attorney to collect 
it by foreclosure. In cases where the 
default is clearly on the part of the 
mortgagor, such provisions are just, 
and appeal to the equitable sense of 
the Court.” Matheson vy. Rogers, 
supra. 

21. U. S.—In re Peerless Weaving, 
etce., Co., 259 Fed. 610. 

Fla.—U. S. Savings Bank v. Pitt- 
man, 80 Fla. 423, 86 S 567 

Ill.—Howard v. Burns, 279 Tl. 256, 
116. NE 703 [aff 201 Til. A. 5797. . 

Pa.—Galligan v. Heath, 260 “Pa. 
457, 103 A 878; Commonwealth Bldg., 
etc., Assoc. v. Stroh, 12) Pa. Dist., 5095 
Bronson v. Brown, 8 Pas Distind65. 

Utah.—MecClure v. Little, 15 Utah 
379, 49 P 298, 62 AmSR 938. 

{a] Apportionment among parties 
interested.—A party to a foreclosure 
suit is not concerned with the man- 
ner in which other parties may ap- 
portion solicitor’s fees among them- 
selves, where the amount allowed 
was proper. Howard v. Burns, 279 
Ill. 256, 116 NE 7038 [aff 201 Ill. A. 


579]: 
ons) vz. .Cofimanw i2eot WE.) As 

265; Renshaw v. Richards, 30 La. 
Ann, 398. 

23. Cal.—Woodland Bank vy. Tread- 
well, 55 Cal. 379. 

Colo.—Jones v. Ft. Collins First 
Nat. Bank, 74 Colo. 140, 219 P 780. 

Ida.—Broadbent v. Brumback, 2 
Ida. 366,16 P) 555, 


Ind.—Kennedy v. Richardson, 70 
Ind. 524. 

Pa.—Scott v. Carl, 24 Pa. Super. 
460; Insurance Co. v. Shields, 12 


Phila. 407. 

Utah.—McClure v. Little, 15 Utah 
379, 49 P 298, 62 AmSR 938. 

Wash.—Cook v. Strelau, 127 Wash. 
128, 219 P 846. 

[a] Ilustration.—Since a _ provi- 
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to make a profit on the fee by collecting a larger 
amount than he actually pays;?* but in some cases 
it is held that the stipulated fee belongs to the 
attorney, and he has an interest in the judgment to 
the extent of it,?* and if the mortgagee receives the 
amount of it he holds it in trust for the attorney.?® 
The attorney’s fee is not due at the time of the 
vacation of a judgment foreclosing a mortgage.?¢ 

[§ 2057] (2) Necessity for Action—(a) In Gen- 

Where a mortgage provides for an attorney’s 
“fin ease it shall become necessary to resort 
to legal proceedings’’ for the collection of the debt 
secured, or uses words of similar import, the decree 
should not inelude such a fee unless there was a 
real necessity of bringing the suit to foreclose,?? and 


sion for an attorney’s fee in a note is 
regarded as intended to protect and 
indemnify .the holder and not to en- 
rich him, he may recover only what 
he has paid or obligated himself to 
pay, and such payment or obligation 
must be actual, bona fide, and reason- 
able, and therefore it was improper 
to sustain a return to a mandamus 
to compel a public trustee to give a 
purchaser a certificate of sale under 
a bid including an .attorney’s fee 
which had net been paid in cash, and 
liability for which was a material 
issue. Jones v. Ft. Collins First Nat. 
Bank, 74 Colo. 140, 219 P 780. 

{[b] Where the mortgagee agrees 
with his attorney for a smaller fee 
than that stipulated in the mortgage, 
this inures to the benefit of the 
mortgagor, and only the actual 
amount paid to the attorney will be 


allowed. Kennedy v. Richardson, 70 
Ind. 524. 
[c] Fee paid by assignor.—The 


maker of a note and mortgage pro- 
viding for payment of a reasonable 
attorney's fee was held liable for 
the fee, although plaintiff held the 
instruments for collection only, and 
the assignors paid the attorney’s fee. 
Anderson vy. Coolin, 28 Ida. 494, 155 
P67? 

[d] Evidence held insufficient to 
show agreement with attorney.— 
Cook v. Strelau, 127 Wash. 128, 219 
P 846; Osner, etc., Inc. v. Loewe, Toy: 


| Wash. 550, 191 P 746. 


24. Loofbourow v. Hicks, 24 Utah 
49, 66 P 602, 55 LRA 874; Gray v. 


.Denhalter, 17 Utah. 312,.53 Pp 976. 


25. See cases supra note 24. 

26. Gibson v. Bethea, 95S. C, 343, 
78 SE 1025. 

27. McCall v. American Freehold 
Land. Mortg.,:Co.,, 99,:Ala. 427,, 12.8 
806; Foster’s Succ., 51. La. Ann. 1670, 
26S 568; eens v. Saloy, 14 La. 
Ann. 327; National Sav. Fund, etce., 
Assoc. v. Waters, 141 Pa. 498, 21 A 
666; Clark v. Jones, 93 Tenn, 639, 27 
SW 1009, 42 AmSR’ 931. 

[a] Effect of power of sale in 
mortgage.— Where the mortgage con- 
tains a power.of sale, to be exer- 
cised by the mortgagee himself with- 
‘out resorting to the courts, there is 
ordinarily no legal “necessity” for a 
foreclosure suit, such as to justify 
the allowance of an attorney’s fee; 
but such a necessity is shown to ex- 
ist where it appears that there is a 
good reason why the power could not 
be executed or that a sale under it 
would be invalid or ineffectual. Mce- 
Call v. American Freehold Land 
Morte. Cogn 99) sAlane 4 2e 12) 2S: 280 Or 
American Freehold Land Mortg. Co. 
y. McCall, 96 Ala. 200, 11 S 288. 

{b] Unconditional provision for 
fee.—Where the- mortgage provides 
that on a sale the proceeds shall be 
devoted first to the payment of the 
expenses, including a reasonable at- 
torney’s fee for collecting the debt, 
the mortgagee is entitled to an al- 
lowance. for such fee on a foreclo- 
sure in equity without showing a 
necessity for resorting to such 
method. Langley v. Andrews, 142 
Ala. 665, 38 S 238. 
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this fact must be apparent from the allegations of 
the bill or complaint,?* and must be supported by 
Ordinarily the mere fact of the mort- 
gagor’s default in payment at the maturity of the 
debt secured gives a right to foreclose and there- 
fore authorizes the allowance of an attorney’s fee;*° 
and the same is true where the mortgagee has a 
right to foreclose because of the breach of a cove- 


proof.?° 


nant.®t 


Provision for fees ‘‘for collection.’’ 
ment of an attorney in good faith by reason of the 
neglect or refusal of the mortgagor to pay makes 
the latter liable under a clause providing for at- 
Payment or valid 
tender of the money due, at maturity,** or before 
the expiration of an extension of time for payment,°* 
or before any steps have been taken toward col- 
lection, cuts off the right to attorney’s fees.*® 

[§ 2058] (b) Demand for Payment. 
quired by a statute,®® no demand of payment before 


torney’s fees for collection.®? 


{c] Mortgagor not in default.—A 
provision in a mortgage for payment 
of an attorney’s fee in case of fore- 
closure cannot be enforced where the 
mortgagor was not in default, but 
suit was brought by the mortgagee in 
the attempt to enforce a claim held 
invalid. Keeting v. Donahue, 13 Oh. 
Cir: Cta653; 6 (Oh; Cir. “Dee. (2625 

28. McCall v. American Freehold 
Land Mortg. Co., 99.Ala. 427, 12 S 
806; American Freehold Land Mortg. 
Co. v. McCall, 96 Ala. 200, 11 S 288; 
Bedell v. New England Mortg. Secu- 
rity Co., 91 Ala. 325, 8 S 494; Howell’s 
Suce., 121 La: 955, 46 S 933; Foster’s 
Succe., 51 La. Ann. 1670. “ 

955, 46 


29. Howell’s Succ., 121 La. 
S 933; Foster’s Succ. 51 La. Ann. 
1670. 


20. Carson v. Hurt, 250 Fed. 30, 
162 CCA 202; Livermore v. Maxwell, 
87 lowa 705, 55 NW 37; Welder -v. 
Leftwich, 123 La. 931, 49 S 645; Rob- 
son v. Beasley, 118 La. 738, 43 S 
391; Walter v. Dickson, 175 Pa. 204, 
34 A 646. 

81. Wienke v. Smith, 179 Cal. 220, 
176 P 42; Uedelhofen v. Mason, 201 
Tll. 465, 66 NE 364; Robson v. Beas- 
ley, W118 lia. 788% 43 9S 3915 “Berry v. 
Caldwell, 121 S. C. -418,°°114 SE 
405. 

{a] Acceleration of maturity on 
partial default.—(1) Where the mort- 
gage gives a right to declare the en- 
tire amount due on default in pay- 
ment of any installment, no demand 
or notice is necessary to fix liability 
for attorney’s fee. Wienke v. Smith, 
179 Cal. 220,176 P 42. (2) Where the 
note does not give to the holder the 
right to bring an action before its 
maturity, that right being created by 
the mortgage alone, and limited to a 
foreclosure éf the mortgage, if the 
holder would claim the attorney’s 
fees provided for in the note, he 
should be required to give notice of 
his option to claim the whole amount 
to be due, as much as though the ac- 
tion were upon the _ note alone. 
Clemens v. Luce, 101 Cal. 432,°35 P 
1032 [foll Cooper v. McCarthy, (Cal.) 


86°" 2; Chase v.) High; <Cal.) 35 P 
1035]. 
32. lLiyons v. Jacoway, 205 Ala. 


456, 88 S 599; Warwick Iron Co. v. 
Morton, 148 Pa. 72, 23 A 1065; Imler 
v. Imler, 94 Pa. 372. 

33. Warwick Iron Co. vy. Morton, 
148 Pa. 72, 23 A 1065; Imler v. Imler, 
94 Pa. 372. 

$4: -Taylor v. King, 97 S: C.:477, 81 
SE 172. 

35. Lyons v. 205 Ala. 
456, 88 S 599. 

[a] For example, where a mort- 
gage note stipulated for the payment 
of all costs of collection, including a 
reasonable attorney’s fee, and the 
note was placed in the hands of an 


Jacoway, 
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bringing the suit is necessary to entitle the mort- 
gagee to attorney’s fees as provided for in the mort- 
gage,*’ but the failure to make it under some cir- 
cumstances may affect the amount allowable,** or 
may be cause for denying it altogether where the 
mortgagor is lulled into a sense of security by the 
acts of the mortgagee, and the mortgagor on suit 
being brought shows his good faith by making a 


tender promptly.®® 


The employ- 
lease. 


Unless re- 


attorney for safe-keeping only, and 
no steps were taken for its collec- 
tion until after tender of the amount 
due, no attorney’s fee is collectable 
of the maker of the note, although 
the attorney investigated the connec- 
tion between the mortgage securing 
the note and a pending partition suit, 
to which the holder of the note was a 
party, and the effect it would have on 
his rights therein. Lyons v.Jaco- 
way, 205 Ala. 456, 88 S 599. 

36. See statutory provisions; and 
Swint v. Milner Banking Co., 30 Ga. 
A. 733, 119 SH 336. 

[a] Perfecting right to attorney’s 
fees.— Notwithstanding the giving of 
the notice, the debtor has until the 
return’ day, and unless suit is 
brought on the return day, until it is 
actually brought, to pay. If it is not 
brought on or before the return day, 
of course, it would have to be 
brought to another term, and a new 
notice would be required. The right 
of the creditor to attorney’s fees 
must be perfected by the bringing 
of the suit. In re Weiland, 197 Fed. 
116 (construing Georgia statute). 

37. Walter v. Dickson, 175 Pa. 204, 
34 A 646; Warwick Iron Co. v. Mor- 
ton, 148 Pa. 72, 23 A 1065; Kennedy 
v. Quigg, 6 Pa. Super. 53; Graves v. 
Burch, 26 Wyo. 192, 181 P 354, 5 ALR 
1216. 

Notice on acceleration of maturity 
on partial default see supra § 1036 
Drs. (Cas 


38. Berry v,. Caldwell, 121 S. C. 
418,114 SHE 405. 
39. National Sav. Fund, etc. As- 


soc. v. Waters, 141 Pa. 498, 21 A 666; 
Lewis v. Germania Sav. Bank, 96 Pa. 
86; Scott v. Carl, 24 Pa. Super: 460; 
Commonwealth Bldg., etc., Assoc. v. 
Stroh, 12 “Pa... Dist. / 50953 Graves. v. 
Burch, 26 Wyo; 192, 181) P 354, 5 
ALR 1216. 

[a] Discretion of court.—An ap- 
plication to the court of common 
pleas to strike off the attorney’s com- 
mission in the assessment of dam- 
ages in a mortgage foreclosure pro- 
ceeding is an appeal to the equitable 
jurisdiction of the court, whose duty 
it is to weigh the testimony, deter- 
mine the facts, and exercise a sound 
discretion in the premises. Jones v. 
McDowell, 41 Pa. Super. .42. 

[b] Remedies of mortgagor. — 
Where under such circumstances the 
mortgagor pays the amount due and 
costs, and the attorney’s fee, instead 
of paying the amount due and asking 
to be relieved from the payment of 
attorney’s fees, he cannot recover the 
attorney’s fee as the payment is vol- 
untary. Commonwealth Bldg., etc., 
Assoc. v. Stroh, 12 Pa. Dist. 509. 

40. See caseS infra note 41; and 
supra §§ 995, 1068, 1069, 

41. Cal.—Martin v. Hildebrand, 


[§ 2059] (c) Effect of Payment, Tender, or Re- 
While a payment or valid tender of the 
money due, before a suit is instituted, would obviate 
the necessity of proceedings for foreclosure*® and 
thus eut off the right to attorney’s fees,*! it is not 
so in the case of a tender made after suit brought; 
for thereafter the tender, to be effective, must in- 
clude the fee of the mortgagee’s attorney, and if it 
does not the court will be justified in decreeing a 
foreclosure and including such fee in its judgment ;*? 
but a receipt in full of the amount of the judgment, 


183 Cal. 270, 191 P 676. 

Fla.—Roessler v. Armstrong, 69 
Blas) 6765S) 229: 

La.—Simonds v. McMichael, 46 La. 
Ann. 469, 15 S 23. 

Okl.—Enid Conservative Inv. Co. v. 
Porter, 45 Okl. 406, 145 P 805. 

Pa.—National Sav. Fund, ete. As- 
soc. v. Waters, 141 Pa. 498, 21 A 666; 
poet oe App... 1106s Patel 43:3o) siaeeAs 


S. C.—Barron v. Thompson, 111 S. 
C. 339, 97 SE 840. 

Utah.—Brunswick Realty Co. v. 
Op orety Inv. Co., 43 Utah 75, 134 

Wash.—Haston y. Littooy, 91 Wash. 
648, 158 P 581. 

{a] Refusal of tender through 
mistake.—Where foreclosure was the 
result of the mortgagee’s mistake in 
refusing tender of the amount due, 
he was not entitled to attorney’s fees. 
poe v. Littooy, 91 Wash. 648, 158 

{b] Sufficiency of offer.—Smith v. 
Keaton, 120 S. C. 191, 112 SE 925. 

[ec], Tender of less amount than 
required to secure a release gives a 
right to bring suit for foreclosure. 
canes v. Hurt, 250 Fed. 30, 162 CCA 

[d] Where mortgagor had ar- 
ranged a settlement with the holder 
of a mortgage, a third person who 
fraudulently went to the holder of 
the mortgage and bought the mort- 
gage, and immediately turned it over 
to an attorney for foreclosure, was 
not entitled to attorney’s fees, where 
the mortgagor made tender at once 
of the principal and interest. Bar- 
ron v. Thompson, 111 S. C. 339, 97 SE 


840. ‘ 
Ill.—Uedelhofen v. Mason, 201 

Ill. 465, 66 NE 364; Fuller v. Brown, 
167 Ill. 293, 47 NE 202. 

Kkan.—Life Assoc. of America v. 
Dale, 17 Kan. 185, 

Minn.—Mjones v. Yellow Medicine 
Se Bank, 45.Minn, 335, 47 NW 

Nebr.—Hand vy. Phillips, 18 Nebr. 
593, 26 NW 3888, 538 AmR 824. 

Pa.—Cunningham vy. McCready, 219 
Pa, 594, 69 A 82; Warwick Iron Co. v. 
Morton, 148 Pa. 72, 23 A 1065; Streng 
v. Holyoke Water Power Co., 12 Pa. 
Super. 323; Gallagher v. Stern, 8 Pa. 
rane 628; Streng’s Case, 22 Pa. Co. 


S. C.—Berry v. Caldwell, 121 S. C. 
418, 114:SE 405. 

See L’Engle y. L’Engle, 21 Fla. 131 
(holding that a foreclosure was not 
precluded by an action and judgment 
for the amount of the debt secured 
by the mortgage and payment there- 
of, the mortgagor having refused to 
pay an attorney’s fee). 

[a] Acceptance of payment or de- 
posit.— Where after suit brought to 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number,. 
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and consent that satisfaction of the judgment should 
be entered up, is a release from any obligation un- 
der a stipulation to reimburse the mortgagee for 
attorney’s fees;#* and a tender after commencement 
of the suit but before the rendition of a decree 
has been held sufficient without including therein 
the attorney’s fee under a stipulation for attorney’ S 
fees for foreclosure, the institution of the suit not 
being a foreclosure ;44 and such a tender has like- 
wise been held sufficient under a stipulation for the 
ae of attorney’s fees out of the proceeds of 
sale.*5 

[§ 2060] (3) What Suits or Proceedings Justify 
Allowance of Fee. Since to warrant the allowance 
of an attorney’s fee the suit or proceeding in which 
it is claimed must be within the terms of the cove- 
nant or stipulation in the mortgage,*® the nature 
of the action, suit, or proceeding that will justify 
the allowance of such a fee must depend on the par- 
ticular stipulation.47 

Stipulation for fee in case of foreclosure. If the 
stipulation is for such a fee in case of foreclosure, 
it is immaterial whether the suit is brought in the 
name of the trustee or of the holder of the debt 
secured ;*8 but where it stipulates for the fee on 
foreclosure by the trustee, it will not be allowed 
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in a suit to foreclose brought by the beneficiary.*® 
The action ‘or proceeding must be distinctly one 
for the enforcement of the mortgage by foreclo- 
sure,°° instituted or maintained by an attorney for 
the mortgagee,®*! although it has been held that a 
fee may be claimed in case the mortgagee’s rights 
are recognized and enforeed on a cross bill filed by 
him in a suit for the foreclosure of another mort- 
gage,°? or in a suit brought against him to enjoin 
the foreclosure of his mortgage or the exercise of 
a power of sale contained in it;°* and the fee may 
be allowed, although the suit is one for the fore- 
closure of another lien besides the mortgage;** and 
it has also been held that the recovery of an at- 
torney’s fee in a suit in another state to foreclose 
a mortgage is no bar to the recovery of a similar 
fee in a subsequent suit to foreclose a mortgage 
held as collateral security for the same debt. 55 
Stipulation for fee in case of proceeding ‘‘for 
collection.’’ If the mortgage provides for the pay- 
ment of such a fee in case of a suit or proceeding 
‘‘for the collection’’ of the debt secured, besides 
being allowable in a suit to foreclose,>® it may be 
allowed in almost any form of action or proceeding 
in which the mortgagee asserts his claim and seeks 
its recognition and enforcement,®? and it has been 


foreclose defendant pays into court 
the principal and interest of the 
mortgage debt with the ordinary 
costs, and this is paid over to plain- 
tiff and a receipt taken and the suit 
dismissed, the acceptance of the de- 
posit does not estop plaintiff from 
claiming the attorney’s fee stipulated 
for in the mortgage in case of fore- 
closure and procuring the vacation 
of the order dismissing the suit. 
Hoyt, etc., Co. v. Smith, 4 Wash. 640, 
30 P 664 

: McCaleb v. Fluker, 14 La, Ann. 
16. 


44. ‘Schmidt v. Potter, 35 Iowa 
oe Jennings v. McKay, 19 Kan. 120, 
122: 


“The stipulation in the case at bar 

that an attorney-fee for foreclo- 
sure shall, with costs of suit, be 
taxed against the mortgagor. There 
was here no foreclosure. The com- 
mencement of an action to foreclose, 
is not a foreclosure. Strictly speak- 
ing, there is no foreclosure until the 
mortgagor’s interest is actually and 
finally barred—forever closed, as the 
term suggests. This, under our 
laws, would not be at least until the 
sale, and perhaps not until the con- 
firmation of the sale. So that the 
stipulation in this case is not so 
strong in favor of the mortgagee as 
in most mortgages where the stipu- 
lation is that the attorney-fee shall 
be entered in and become a part of 
the judgment.” Jennings vy. McKay, 
supra. 

45. Lammon y. Austin, 6 Wash. 
199; 33=Pe355. 

46. See supra §§ 2055, 2056. 

47. See infra this section. 

48. Town v. Alexander, 185 Ill. 
254, 56 NW 1111 [aff 85 Til. A. 512); 
Cheltenham Impr. Co. v. Whitehead, 
128 Ill.. 279, 21 NE~569; Abbott v. 
Stone, 70 Ill. A. 671; Frink v. Neal, 
Sebi te LAC NGaai. 

[a] Partial foreclosure. — Attor- 
ney’s fees may be allowed under a 
stipulation therefor in a suit for 
partial foreclosure by the holder of 
matured bonds. Reliance State Bank 
v. Zisook, 222 Ill. A. 610. 

[b] Effect of amendment.—A _ so- 
licitor’s fee in the amount stipulated 
as properly allowable under a trust 
deed before the filing of an amended 
bill, merely adding a party complain- 
ant in the foreclosure suit, with ad- 
ditional averments showing the rela- 
tions of the original. and added com- 
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is, 


Plainant, was held properly allowed, 


the filing of the amended bill not be- 
ing a new suit. Hirsh v. Arnold, 318 
Ill. 28, 148 NE 882. 

49. Kinney v. Columbia Sav., etc., 
Assoc., 113 Fed. 359 [aff 191 U. S. 78, 
24 SCt 30, 48 L. ed. 103]; Payette v. 
Free Home Bldg., ete., Assoc., 27 Ill. 
A. 307; Cheltenham Impr. Co. v. 
Whitehead, 26 Ill. A. 609; Meissner v. 
Se ete, ERM Co., 65 Utah tl, 233 P 
569. 

50. Anniston Banking, etc., Co. v. 
Lapsley, 200 Ala. 377, 76 S 293; Mc- 
Curdy v. Boring, 27 N. D. 1, 146 NW 
730. 

fa] Where foreclosure incidental 
merely.—Although the mortgage pro- 
vided for an attorney’s fee on fore- 
closure, such fee cannot be allowed, 
unless the attorney resorted in some 
affirmative way to foreclosure, and 
not where the foreclosure was made 
as an incidental proceeding in an ac- 
tion to quiet title. Anniston Bank- 
ing, etc., Co. v. Lapsley, 200 Ala. 377, 
76 S 298. 

[b] Allowance of fees held im- 
proper.—(1) Where mortgagees file 
a bill to separate their interest from 
that of the mortgagor after the levy 
of an execution against the latter on 
the property, they cannot be allowed 
attorney’s fees. Harbinson y. Har- 
rell, 19 Ala. 753. (2) Where, in an 
action to have a deed declared a 
mortgage and for an accounting, the 
answer admits that the deed is a 
mortgage, and merely asks that the 
amount due be determined, no attor- 
ney’s fees for foreclosure will be al- 
lowed, since such answer does not 
constitute ‘‘an action or proceeding” 
for foreclosure of a mortgage. Mc- 
Curdy v. Boring, 27 N. D. 1, 146 NW 
730. 

51. Barry v. Guild, 126 Ill. 439,.18 
NE 759, 2 LRA 334; Allis v. Lash, 23 
Minn. 261. 

62. U. S.—Central Trust Co. v. 
Condon, 67 Fed. 84, 14 CCA 314. 

Ala.—Wilson v. Horton, 212 Ala. 
87, 101 S 740. 

Ill.—Schaeppi v. Glade, 195 Ill. 62, 
62 NE 874; Town vy. Alexander, 185 
Ill. 254, 56 NE 1111; Shaffner v. Ap- 
pleman, 170 Ill. 281, 48 NE 978. 

Kan.—Lanoue v. McKinnon, 19 


Kan. 408. 

Ney.—McLane v. Abrams, 2 Nev. 
1919" 

[a] ‘Where cross bill unnecessary. 


—A junior mortgagee, if a party toa 


bill to foreclose a prior mortgage, 
may, by mere motion, without an an- 
swer or cross bill, have his claim 
referred to the master to hear evi- 
dence and report the sum due him; 
hence, such a mortgagee, if in such 
a suit he files a cross bill, is not en- 
titled to a solicitor’s fee under a trust 
deed, authorizing an allowance of a 
solicitor’s fee in case of foreclosure. 
Northern Trust Co. v. Sanford, 308 
Til. 381, 139 NE 603; Soles v. Shep- 
pard, 99 Ill. 616; Burns v. Turnes, 207 
Ill. A, 181; Gillespie v. Greene County 


Sav., etc., Assoc., 95 Ill. A. 543. 
53. U. S.—Fechheimer v. Baum, 43 
Beds 71972 URA 1533 


Ala.—Speakman v. Oaks, 97 Ala. 
503, 11 S 836. 

Mass.—Bangs v. Fallon, 179 Mass. 
77, 60 NE 403. 

s. C.—Knight v. Jackson, 36 S. C. 
10, 14 SE 982. 

Tex.—Dakota Bldg., etc., Assoc, v. 
Griffin, 90 Tex. 480, 39 SW 656. 

54. James v. Brainard-Jackson, 64 
Wash. 175, 116 P 683. 


55. Smith v. Moore, 112 Iowa 60, 
83 NW 813. 
56. Blevins v. Tilford, 203 Ala. 


235, 82 S 485; Hand v. Simpson, 99 
Pl AL 269. See British, etc., Mortg. 
Co. v. Worrill, 168 Fed. 120 (con- 
struing Georgia statute). 

57. See cases infra this note. 

[a] Suit to cancel mortgage in 
form of deed.—While no attorney’s 
fees are allowable on the foreclosure 
of an absolute deed intended as a 
mortgage, the court did not err in 
awarding attorney’ s fees provided for 
by a prior mortgage, necessarily 
brought forward and sought to be 
foreclosed in a suit to declare such 
deed a mortgage, and cancel it as 
illegal or fully paid. Wilson v. Hor- 
ton, 212 Ala. 87, 101 S 740. 

[b] Where suit is brought on an 
open account secured by a collateral 
act of mortgage and notes secured 
thereby, and demand is made for the 
recognition and enforcement of the 
mortgage, plaintiff is entitled to re- 
cover the attorney’s fees stipulated 
for in the mortgage. Levy v. Beas- 
ley, 41 La. Ann. 832, 6 S 630. 

[c] Services of an attorney in re- 
sisting redemption are not to be 
allowed for except in so far as neces- 
sary to collect the Sum really due. 
American Freehold Land Mortg. Co. 
aab Pollard ei32) VAlaoeweneD OC oTmES 
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allowed in insolvency proceedings,®® probate pro- 
ceedings on the deceased mortgagor’s estate,°® and 
an action for partition among the mortgagor’s 


heirs.°° 


Stipulation for fee in case of sale under power. 
If the stipulation merely provides for an attorney’s 
fee in case of the sale of the property under a 
power, then a fee cannot be claimed on a foreclo- 
sure by such action or suit,°' but the allowance is 
justified where the note or mortgage makes provi- 
sion for an attorney’s fee for collecting the debt.°? 

[§ 2061] c. Services for Which Allowance May 
The sum allowed as an attorney’s fee 
should be for necessary services rendered by him 
in the actual conduct of the foreclosure suit;°* but 
there should be no allowance for services performed 
by the attorney which were a part of the duty of 


Be Made. 


58. Mullan v. Creditors, 39 La. 
Ann. 397,.2 S 45. 
59... Carwile” vv. Crump; 165) “Ada. 


206, 51 S 744; Zeigler v. Creditors, 
49a. Ann. U445 20 S666. But see 
Hinchman vy. Clement, 8 Wash. 323, 
35 P 10738 (holding otherwise on a 
sale of a decedent’s morigaged real 
estate to pay the mortgage thereon 
under a statute designed to avoid the 
expense incident to foreclosure, the 
proceeding not being a suit to collect 
the debt within the contemplation of 
the contract). 

60. Branyan v. Kay, 33 S. C. 283, 
11 SE 970. p 

61. U. S.—Fowler v. Equitable 
Trust Co;, 141, U.S, 3845 12) SCtds135 


L. ed. 786; Robinson v. Alabama, 
etce., Mfg. Co., 51 Fed. 268. 
Ala.—Cooper v. Parker, 176 Ala. 


122, 57 S 472; Bynum v. Frederick, 

81 Ala. 489, 8 S 198. : 
Dak.—Danforth vy. Charles, 1 Dak. 

285, 46 NW 576. 

Fy 4: pC laos v. Metcalf, 219 Ill. A. 


Mich.—Myer v. Hart, 40 Mich. 517, 
29 AmR 553; Van Marter v.:McMil- 
lan, 39 Mich. 304; Sage v. Riggs, 12 
Mich. 313. 

S. C.—Walker v. Killian, 62 S. C. 
482, 40 SE 887; Interstate Bldg., etc., 
Assoc. v. McCartha, 43 S. C.072, 20 


SE 807. 

[a] For instance, where a mort- 
gage provided for attorney’s fees 
only for foreclosure under power of 
sale, the chancellor erroneously al- 
lowed such fee for foreclosure by 
cross bill, in a suit to redeem the 
land from a foreclosure sale. O’Neal 
v. Lovett, 197 Ala. 628, 73.S 329. 

62. Blevins v. Tilford, 203 Ala. 
235, 82 S 485; Skidmore v. Stewart, 
199 Ala. 566, 75 S 1 [dist Perry v. 
Seals, 186 Ala. 514, 65 S 151]; Lang- 
ley v. Andrews, 142 Ala. 665, 38 S 
238; Millsaps v. Chapman, 76 Miss. 
942, 26 S 369, 71 AmSR 547. 

63. See cases infra this note. 

[a] Services for which fee al- 
lowed.—(1) In general. Carlson v. 
Revere Beach County Fair, etc., R. 
CO, ie asss 29 ellos IN 409) 
Calder v. Narovlansky, 7 Terr. L. 5. 
(2) Fee for actual services required 
in the: suit, although the bill was 
taken pro confesso. Peacock, etc., 
Co. v. Thaggard, 128 Fed. 1005 [aff 
129 Fed. 1005, 64 CCA 490]. (38) Fee 
for professional dvice as to the 
proper disposition of the surplus re- 
maining in the mortgagee’s hands. 
Snow v. Warwick Sav. Inst., 17 R. I. 
66, 20 A 94. 

[b] Services for which no fee al- 
lowed.—(1) Fee on motion for judg- 

ent as on a special motion, and on 
eference to ascertain the amount 
due under the mortgage. Colonial 
Inv., etc., Co. v. Smith, 3 Sask. L. 
482, 16. WestLR 151. (2) No such 
allowance should be made for the 
benefit of a judgment creditor who 
has unsuccessfully attempted to set 
aside the deed of trust under fore- 
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closure. Morton v. New Orleans, 
etc., R. Co. etc., Assoc., 79 Ala. 590. 
(3) Where plaintiff sued for the ref- 
ormation of a mortgage and to fore- 
close it, he could not recover attor- 
ney’s fees for the reformation, but 
only for services in connection with 
foreclosure. Utah Implement-Vehicle 
Co. v. Bowman, 209 Fed. 942. 

{e] Court in which service per- 
formed.—The trial court, in fixing, 
under the statute, the amount of the 
attorney’s fee in a mortgage forecio- 
sure action, must consider only serv- 
ices performed in that court, sery- 
ices in the appellate court being a 
matter of costs, to be there allowed 
and taxed. Fruth v. Bolt, 39 S. D. 
371, 164 NW 270. 

64. Gay v. Davis, 107 N. C. 269, 
12 SE 194. 

65. Ham vy. Heermance, 3 HowPr 
GN: Wa) 6S. 

66. See cases infra this note. 

[a] Attorney’s fees for receiver. 
—ZIn the absence of a showing that a 
receiver was necessary and where the 
stipulated fees were allowed in judg- 
ment, an allowance to the receiver 
for attorney’s fees was improper. 
Cedar Rapids Nat. Bank v. Todd, 199 
Iowa 957, 203 NW 390. 

[b] Services of stranger. — A 
mortgage providing that it shall se- 
cure, in addition to the principal 
debt, all sums in any way to become 
due, including attorney’s fees, does 
not include sums due for services of 
a stranger in trying to obtain an ex- 
tension of the mortgage, where he is 
unsuccessful. Nor does it secure a 
stranger performing services as 
against a purchaser of the land, al- 
though the stranger afterward ac- 
quires the mortgage. Steckel v. 
Standley, 107 Iowa 694, 77 NW 489. 

[c] Allowance held proper.—(1) 
Costs incurred in abortive proceed- 
ings for settlement. Confederation 
Life Assoc. v. Leier, 1 Sask, L. 131, 
8 WestLR 343. (2) For attendances 
at meetings of the mortgagor’s cred- 


itors. In re Paice, 58 Sol. J. 593. 
67. Maus v. McKellip, 38 Md. 231. 
[a] Where a deed of trust exe- 


cuted in another state provided that 
the grantor should pay attorney’s 
fees incurred in the collection of any 
of the notes secured thereby, some 
of which were notes of third persons 
discounted for the grantor, the bene- 
ficiary in the deed was entitled to 
reimbursement for an attorney’s fee 
necessarily paid in the collection of 
one of such discounted notes, al- 
though the payee of a note executed 
in Kentucky may not contract that 
the payor shall pay attorney’s fees 
for collection thereof, Oman sv. 
American Nat. Bank, 106 SW 277, 32 
KyL 502. 

68. See cases infra this note, 

[a] Allowance held proper.—Hu- 
ber v. Brown, 243 Ill. 274, 90 NE 748. 

[b] Allowance held improper.— 
Northern Trust Co. v. Parker, 205 I11. 
A. 450; Maus v. McKellip, 38 Md. 231, 


al 


[$$ 2060-206 


ee 


the sheriff®* or the referee and for which the latter 
officer is allowed costs or compensation.®° 
there is a stipulation for attorney’s fees, the services 
should be such as are within its terms,°® which may 
include fees for collection®’ or for collateral liti- 


Where 


Person acting as his own attorney. Since it is © 
against public policy to allow fees to an attorney 
for his professional services in his own c¢ase,°® he 
cannot receive such a fee by way of compensation 
where he is the mortgagee, or the trustee in a deed 
of trust, and conducts the foreclosure himself and 
without professional assistance;’° but there is au- 
thority to the contrary.” 
allowed, although the attorney conducting the fore- 
closure proceedings is an officer of plaintiff cor- 
poration;?? but the rule is otherwise where the at- 


Attorney’s fees will be 


69. See Costs § 251. 

70. Gantzer v. Schmeltz, 206 Ill. 
560, 69 NE 584; Gray y. Robertson, 
174 Ill. 242, 51 NE 248; Elgin City 
Banking Co. v. Haneock, 183 Ill. A. 
23; Garrett v. Peirce, 74 Ill. A. 225. 
See Oak Cliff State Bank, ete., Co. v. 
Conroy, (Tex: Civ. A.) 201 SW_ 699 
(holding that, if mortgage notes are 
delivered to the ‘trustee under the 
trust deed to institute a suit and not 
as attorney for collection, holders of 
the notes are not entitled to the at- 
torney’s fees stipulated for in the 
notes). But see Reynolds v. Price, 
88 S. C. 525, 71 SE 51 (holding that 
the demand by the mortgagee of a 
small fee for his services was not 
so unreasonable as to induce the be- 
lief that it was not made in good 


faith). 

[a] Attorney partner of plaintiff. 
—An allowance for attorney’s fee 
will not be made for services ren- 
dered by a firm of which the mort- 
gagee is a member, or to his partner 
if the allowance is Shared by the 
firm. Stein v. Kaun, 244 Ill. 32, 91 
NE 77; Touhy v. McCagg, 134 Ill. A, 
56; Touhy v. McCagg, 121 Ill. A. 93. 

{[b] Attorney partner of com- 
plainant’s usee.—There was no error 
in allowing an attorney’s fee because 
complainant’s solicitor was a partner 
of complainant’s usee, there being no 
proof that the latter was to Share in 


re fee. Junk v. Zieske, 177 Ill. A. 
[e] Attorney named as successor 


to trustee.—A solicitor cannot be de- 
nied his fees because he is named as 
a successor to the trustee in the 
deed of trust under foreclosure, 
where the contingency on which he 
was to have succeeded never occurred 
and he never acted as trustee. Kehm 
Ve Motte lSiieetllas blo aiosie ; 
Gray v. Robertson, 74 Ill. 
Durham v. Behrer, 54 Ill. 

[d] Although a mortgagee, or 
trustee, himself begins the foreclo- 
sure suit, if he afterward employs 
another attorney to conduct the liti- 
gation, the latter will be entitled to 
a part of the fee proportioned to his 
actual services. Gantzer v. Schmeltz, 
206 Ill. 560, 69 NE 584; Barry v. 
Balls, 126 Ill, 439, 18 NE 759, 2 LRA 


71. Bedell v. McCormick, 19 Phila. 
(Pa.) 309. 

72. (International Indemn. Co. v. 
Bucher, 146 ‘Cali Avs To, esor ba Si. 

{a] In Illinois (1) where foreclo- 
sure proceedings on behalf of a cor- 
poration are conducted by its officers, 
attorney’s fees will be allowed if it 
appears that they receive compensa- 
tion for services performed for the 
corporation. Gale v. Carter, 164 Ill. 
A. 545. (2) It will be presumed, in 
the absence of evidence to the con- 
trary, that services rendered by offi- 
cers of a bank as attorneys in a 
foreclosure Suit were in the line of 
their duties as officers of the bank. 
Gale v. Carter,, 154 Tll. A. 478. 


For later cases, developments and changes in the law see cumulative Annotations, same title,ppage and note number. 
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torney receives a salary for all the legal services 
performed by him for the corporation.”® 

[§ 2062] d. Fixing Amount of Fee—(1) Discre- 
tion of Court. Where it rests with the court to fix 
the sum to be allowed as an attorney’s fee in fore- 
closure, the amount depends upon the nature, extent, 
and difficulty of the services rendered, the amount 
involved, and the other pertinent circumstances of 
the case, and is very largely in the discretion of 
the court, so that its decision will not be reversed 
unless an abuse of discretion is shown by the allow- 
ance of an entirely unwarranted or excessive fee." 
No allowance ean be made beyond the amount al- 


78. Woodland Bank v. Treadwell, 
dip: Oaks di 

[a] Rule held not to apply.—(1) 
Evidence held insufficient to show 
agreement for fixed compensation. 
International Indemn,. Co. v. Bucher, 
Ape al LA, T3805. L59 80 See4 y Cape pal 
though the foreclosure proceedings 
on behalf of a corporation are con- 
ducted by its regularly salaried at- 
torney, he may be entitled to the 
stipulated fee, if there is nothing to 
show that he oceupied that position 
when the suit was begun or that he 
was then paid a salary by the cor- 
poration. McNamara v. Oakland 
Bldg., etc., Assoc., 181 Cal. 336, 63 P 
670. ; 

74. U. S.—Bronson v. La Crosse, 
CEG CH UCOur a Walla 283, 4 0 las CC. tao) 
Boston Safe-Deposit, etc.,. Co. v. 
Adrian, 47 Fed. 8. 

Cal.—Patten v. Pepper Hotel Co., 
ib3 Cal’ 460,96 P-296; Bonestell -v. 
Bowie, vles. Cale bli. 61) 78); Mec- 
Carthy v. Kurkjian, 65 Cal. A. 569, 
224 FP A016: 

Fla.—Flournoy v. Smith, 84 Fla. 
553, 94 S 503; .Corlett v. Wood, 81 
Fla. 510, 88 S 268. 

Ill.— Unity Co. v. Equitable Trust 
Co., 204 Ill. 595, 68 NE 654; Nathan 
vy. Brand,,16% Ill 607, 47. NE 771; 
Guignon v. Union Trust Co., 156 Ill. 
135, 40 NE 556, 47 AmSR 186; Tel- 
ford v. Garrels, 132 Ill. 550, 24 NE 
573; Farmer v. Fowler, 213 Ill. A. 
581 [aff 288 Ill. 494, 123 NE 550]; 
Lauterjung v. Chicago Title, etc., 
Co., 156 Ti. A. 621;-Wright v.. Neely, 
100 Ill. A. 310; Surety Loan, etc., Co. 
v. Kick, 90 Ill. A. 231; .Follansbee v. 
Northwestern Mut. L. Ins. Co., 87 
Ill, A. 609; Magloughlin v. Clark, 35 
Tl. A. 251. And see Supreme Coun- 
cil of Western Catholic Union v. 
Saule, 193 Ill. A. 532; Chapman v. 
Richey, 188 Ill. A. 551. 

Mass.—Carlson v. Revere Beach 
County Fair, ete., R. Co., 227 Mass. 
291, 116 NE 409. 

Pa.—Jarvis v. Stoffal, 54 Pa. Su- 

362; Gourley v. Thompson, 11 
a. Dist... 1149 —Ihmsen’s’ /Esi,,...29: 
PittsbLegJ 218; Souder v. Moore, 17 
WklyNC 400; Cumberland Bldg., etc., 
Assoc. v. McKeown, 16 WklyNC 456. 

S. C.—Gibson vy. Bethca, 95 S. C. 
343, 78 SE 1025. : 

[a] Validity of statute permitting 
court to fix fees.—The constitution- 
ality of a statute permitting the 
court to fix counsel fees does not 
come in question where there is a 
valid stipulation to that effect in the 
mortgage. Hellier v. Russell, 136 
Cal. 143, 68 P 581. 

[b] Courts must exercise reason- 
able care in decreeing attorney’s fees, 
to the end that reasonable fees be 
allowed. Purvis v. Frink, 57 Fla. 519, 
49 S 1023. 

[c] Basis of allowance.—(1) The 
fee to be allowed plaintiff’s attorney 
should be reasonable, fully compen- 
sating him for the learning and skill 
required of him, rather than fixed 
with reference to the amount in- 
volved. Wattson v. Jones, 101 Ill. A. 
572; Pelzer v. Ragsdale, 105 S. C. 
201, 89 SE 705. (2) Reasonable so- 
licitor’s fee, allowed in suit to fore- 
elose trust deed, cannot be enhanced 
jn consideration of defendant’s atti- 
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[§ 2063] (2) 


tude, or contain any sum as penalty. 
Robinson v. Miller, 317 Ill. 501, 148 
NE 319. 

{d] Agreement permitting master 
to fix as precluding objection.—in a 
suit to foreclose a trust deed, pro- 
viding for a reasonable solicitor’s 
fee, a stipulation that the master 
should fix the reasonable value of the 
solicitor’s services does not preclude 
defendant from insisting that the fee 
allowed was unreasonable. Robinson 
v. Miller, 317 Ill. 501, 148 NE 319. 

fe] Who may raise question.—A 
defendant in foreclosure who does 
not seek to redeem but claims the 
land by a superior title is not in a 
position to question the amount al- 
lowed fcr attorney’s fees. Winne- 
bago County v. Brones, 68 Iowa 682, 
28 NW 15. 

{f] Waiver of objection. — The 
correctness of allowing attorney’s 
fees on foreclosure of a mortgage 
cannot be questioned for the first 


time on appeal. Continental Invy., 
etc., Soc. v. Wood, 168 Ill. 421, 48 
NE 221. 

75. Shreve v. Harvey, 74 N. J. 


Ha. 336, 70 A 671. 


Too EWrutheyes SOL, koos SneDauo ul eLOe 
NW 270. 
77. [a] Reasonable fees.—(1) Ten 


per cent on face of mortgage, al- 
though part of debt was paid after 
suit was brought. Faulk v. Hobbie 
Grocery Co., 178 Ala. 254, 59 S 450. 
(2) Fifty dollars on foreclosure of 
mortgage for two thousand dollars. 
Jarvis v. Stoffal, 54 Pa. Super. 362. 
(3) Fifty dollars on mortgage for 
eight thousand dollars. Cunningham 
v. McCready, 219 Pa. 594,.69 A 82. 
(4) More than fifty dollars.  Gilli- 
land Mercantile Co. v. Sinclair, 203 


Ala. 62, 82 S 22. (5) Seventy-five 
dollars. Williams v. Meeker, 29 Iowa 
292. (6) Highty dollars for fore- 


closure of mortgage for sixteen hun- 
dred dollars. Gourley v. Thompson, 
27 Pa. Co. 104. (7) One hundred and 
fifty dollars. Craw v. Craig, 168 Cal. 
351, 148 P 604. (8) Two hundred and 
fifty dollars on foreclosure of mort- 
gage for six thousand five hundred 
dollars, the defense presenting every 
technical problem the law permitted. 
Gould v. Crawford, 48 Cal. A. 389, 
192 P 88. (9) Two hundred and fifty 
dollars in action by foreign corpora- 
tion to foreclose mortgage securing 
note for ten thousand dollars. Bank- 
ers’ Life Co. v. Horsfall, 48 S. D. 629, 
205 NW 714. (10) Five hundred dol- 
lars. Winkleman vy. White, 147 Ala. 
481, 42 S 411; Farmers’, etc., Bank v. 
Holliday, 108 S. C. 116, 93 SE 333. 
(11) Five hundred dollars on mort- 
gage for ten thousand dollars; but 
amount fixed at two hundred dollars 
in view of statement in plaintiff's 
brief. Stephens v. Oregon Nut, etc., 
Co. TIVOrs Gus, Lose oii. He (L2)) Six 
hundred dollars on mortgage for 
thirty-eight thousand dollars, plead- 
ings being simple. Patten v. Pepper 
Hotel Co., 153 Cal. 460, 96 P 296. 
(13) Seven hundred and seventy-five 
dollars on notes for nine thousand 
eight hundred and seventy-five dol- 
lars.. Cook v. Strelau, 127 Wash. 128, 
219 P 846. (14) Hight hundred, dol- 
lars on mortgage for sixteen thou- 
sand dollars, general denial being 
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lowable by a rule of the court.7* Where the amount 
of the fee is limited unless issue has been joined, the 
limit may be exceeded as well where there has been 
an issue of law as of fact.7® 
reasonable™” or excessive’® are listed in the foot- 


Attorney’s fees held 


Amount Stipulated in Mortgage. 


Where a mortgage contains a stipulation fixing the 
amount or percentage to be allowed as an attorney’s 
fee on foreclosure, the court may enforce the con- 
tract as it stands, if satisfied that it 1s not unrea- 
sonable or excessive or used as a Gloak for usury 
or extortion;’® but the court is by no means bound 


made. Smythe v. Owen, 108 S. ¢. 
515, 95 SH 109. (15) One thousand 
dollars on judgment of seven thou- 
sand dollars, foreclosure being stren- 
uously resisted. Fidelity, ete., Co. v. 
Oliver, 57 Wash. 31, 106 P 483. (16) 
One thousand dollars on foreclosure 
of mortgage for nine thousand dol- 
lars, the attorney appearing before 
the master seventeen times and sev- 
eral times,before the chancellor to 
settle pleadings. Burns vy. Turnes, 
207 Ill. A. 181. (17) One thousand 
dollars on mortgage of ten thousand 
dollars, defendant going to trial on 
answer and cross complaint. Coolin 
v. Anderson, 26 Ida. 47, 140 P 969. 
(18) One thousand dollars on debt of 
forty thousand dollars. Nixie. 
Thackaberry, 240 Ill. 352, 88 NE 811 
Late S45 eS Aerio (19) Seven 
thousand three hundred and eight 
dollars. McCormick v. Unity Co., 239 
cape ae 87 NE 924 [aff 142 Ili, A. 

78. [a] Excessive fees.—(1) Ten 
per cent, where amount is large and 
no unusual skill is required. Flour- 
noy v. Smith, 84 Fla. 553, 94 S 503. 
(2) Two hundred dollars. Gale vy. 
Carter, 164 Ill. A. 545. (3) Two hun- 
dred dollars reduced to fifty dollars 
on judgment of fifteen hundred dol- 
lars. Weigell v. Gregg, 161 Wis. 413, 
154 NW 645, LRAI1916B 856. (4) 
Three hundred and fifty dollars re- 
duced to two hundred and fifty dol- 
lars on mortgage for fourteen thou- 
sand dollars. Berry v. Caldwell, 121 
S. C. 418, 114 SE 405. (5) Two hun- 
dred and fifty dollars reduced to one 
hundred dollars, there being only 
issues of law raised by demurrer, 
although two trials, and the secured 
debt only six hundred and sixty-two 
dollars. Fruth v. Bolt, 39 S. D. 371, 
164 NW 270. (6) Twelve hundred 
dollars reduced to eight hundred and 
sixty dollars. Pelzer v. Ragsdale, 
L058. Cy 201, 89. SH-1705. (7) «Seven 
thousand five hundred dollars on 
mortgage for one hundred and sev- 
enty-nine thousand seven hundred 
dollars. Stone v. Billings, 167 Il, 
170, 47 NE 3872. 

79. Ala.—lLangley v. Andrews, 142 
Ala. 665, 88 S 2388. 

Cal.—Mason v. Luce, 116 Cal. 232, 
430Py 12% Dewitt) va Dean. sol «Cale 5, 
ees 423; Gronfier v. Minturn, 5 Cal. 

Ida.—Jones v. Stoddart, 8 Ida. 210, 
67 PB 650. 

Ill.—Rohrhof v. Schmidt, 
585, 75 NE 1062; Kinsella v. Cahn, 
185 Ill. 208, 56 NE 1119; Baker v. 
Aalberg;, 183. 11) 258; 55 NE 672: 
Baker v. Jacobson, 183 Ill. 171, 55 
NE 724; Thornton v. Commonwealth 
Loan, ete:, Assoc., 181 Ill. 456, 54 
NE 10387;..Abbott v. Stone, 172° Ill. 
634, 50 NE 328, 64 AmSR 60; 
Sweeney v. Kaufmann, 168 Ill. 233, 
48 NE 144; Heffron v. Gage, 149 Ill. 
182, 36 NE 569; Goodwin v. Bishop, 
145 Ill. 421, 34 NE 47; McIntire v. 
Yates, 104 Ill. 491; Junk v.° Zieske, 
177 Ill. A. 103; Salomon vy. Stoddard, 
107 Ill. A. 227; Hough v. Wells, 86 
Tl. ain 186; Shaffner v. Healy, 57 Ill. 
A. 90. 

Iowa.—Brigham v. Myers, 51 Iowa 
397, 1 NW 613, 38 AmR 140. 

Kan.—Sharp v. Barker, 11 Kan, 381. 
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to do this, it being entirely within the competence 
and authority of the court, notwithstanding the 
stipulation in the mortgage, to reduce the sum to 
such an amount as shall be fair and reasonable ;°° 
and under some statutes®*! the court is required to 
fix the attorney’s fee in a reasonable sum not ex- 
ceeding the stipulated fee, notwithstanding 
The amount allowed 
should be limited to such sum as has been actually 
promised or paid to the attorney,®* and it is not 
proper under any circumstances to allow a greater 
fee than that stipulated for.8+ Where different sums 
are specified as attorney’s fees in the mortgage and 
note, it is the contract expressed in the note which 
governs;** where one provides for a reasonable fee 
and the other stipulates for a specified sum, the 
amount allowed will be limited to the sum speci- 


stipulations to the contrary.°? 


Nev.—McLane v. Abrams, 2 Nev. 
N9SENI©ox “ve Smith, 1 Nev. 1615 590 
AmD SNe 


N. M.—Armijo v. Henry, 14 N. M. 
181, 89 P 305, 25 LRANS 275. 
Okl. —Gourley v. Williams, 46 Okl. 


629, 149 P 229; Cooper v. Indian 
Territory Bank, 4 Okl. 632, 46 P 
475. 

Pa.—Galligan vy. Heath, 260 Pa. 
457, 103 A 878; Lesher v. Brown, 3 
Del. Co. 69; Hazelton v. Birdie, 10 
Kulp 98. 

SG =Wrienteyv. sceale, LOGm sac. 
261, 91 SE 291; Coley v. Coley, 94 


Ss. Cc 383, a7 SE 49; Matheson v. 
Rogers, 84S. Cc. 458, 462, 65 SH 1054, 
67 SE’ 476, 19 AnnCas 1066 [quot 
Cyc]. 


eee ont fin eos 1 OO Vie 
Greer, 19 Wash. 611, 53 P 1108. 

Wis.—Gibson v. Southwestern Land 
Co., 89 Wis. 49, 61 NW 282; Hitchcock 
We Merrick, 15 Wis. 522, 

so. U. S.—Fowler v. Equitable 
mruct, Co: 4. Ui. Ss 41, 125SCt 8. 35 
Teds (94;5" In re Peerless Weaving, 
eters Co:, "259 Fed. 610; ° Burns “Vv. 
Scoggin, 16 Fed. 734, 9 Sawy. se 

Ala.—Pollard v. American Freehold 

Cole o eAlare Uso ne Somes 
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Cal.—Huber v. Shedoudy, 180 Cal. 
311, 181 P 63; Edwards v. Grand, 121 
Cal. 254, 53 P'796; Grangers’ Business 
Assoc. v. Clark, 84 Cal. 201, 23 P 
1081; Moran v. Gardemeyer, 82 Cal. 
96, 23 P 6; Carriere v. Minturn, 5 
Cal. 435; Hewett vy. Dean, 3 Cal. Un- 
rep. Cas. RO, Fb REI. (Cropesopon 114 
McDonald, 3 Cal. A. 412585) PP) 861° 

Ida.—Dahistrom v. Featherstone, 
18 Ida. 179, 110 P 243. 

Ill—-Rohrhof v. Schmidt, 218 Tl. 
585, 75 NE 1062; Nathan v. Brand, 
167 Ill. 607, 47 NE 771 [aff 67 Ill. A. 
540]; Stone Vv. Billings, 167 Dy 170, 
47 NE 372; Guignon v. Union Trust 
Co., 156 Ill. 135, 40 NE 556, 47 AmSR 
186; Neiman v. Wheeler, 87 Ill. A. 
670; Cook v. Illinois Trust, etc., Bank, 
68 Ill. A. 478; Magloughlin v. Clark, 
85 Ill. A. 251. “dl 

Ky.—Clemmons v. 8 Ky. 


Op. 388. 

N. D.—Grand Forks First M. E. 
econ v. Fadden, 8 N. D. 162, 77 
NW 615. 

Pa.—Cunningham v. McCready, 219 
Pa. 594, 69 A 82; Wilson v. Ott, 173 
Pa. 253, 34 A 28, 51 AmSR) 767; 
Warwick Iron Co. v. Morton, 148 Pa. 
72, 23 A 1065; Lewis v. Germania 
Sav. Bank, 96 Pa. 86; Daly,v. Mait- 
land, 88 Pa. 384, 32 AmR 457; Jarvis 
Vv. Stoffal, 54 Pa. Super. 362; Scott v. 
Carl, 24 Pa. Super. 460; Common- 
wealth Bldg., etc., Assoc. v. Stroh, 12 
Pa. Dist. 509; Weigley ir Charlier, 9 
Pa. Dist. 670, 8 Del. Co. 71; Insurance 
‘Co. v. Shields, -12 Phila. 407; Landis 
vy. Aldrich, 9 WklyNC 192; Waln v. 
Massey, 7 WklyNC 312. 

S-C—Little_ v. Sims, 122°S.°C. 382, 
115 SE 639; Coley v. Coley, 94S. Cc 
383, 77 SH 49; Matheson v. Rogers, 
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84 S. C. 458, 462, 65 SE 1054, 67 SE 
476, 19 AnnCas 1066 [quot Cyc]. 
Wash.—Vermont L. AM OCS hie 
Greer, iS Wash. Oli sS3) be ylLos: 
Wis.—Gibson v. Southwestern Land 
Co., 89 Wis. 49, 61 NW 282; Reed v. 


Catlin, 49 Wis. 686, 6 NW 326; 
eileen v. Merrick, 15 Wis. 
522. 


Wyo.—Graves v. Burch, 26 Wyo. 
192 US P54, 5 AIR 206: 

[a] Correcting oppression. — The 
assessment of damages in the case of 
a judgment on a mortgage is within 
the control of the court to correct op- 
pression, as in the case of an extrav- 
agant amount charged as counsel 


fees. Insurance Co. vy. Shields, 12 
Phila. (Pa.) 407. : 
[b] Interest on attorney’s fee 


paid in advance.—Where in an action 
to foreclose a mortgage it is claimea 
that complainant paid its attorney’s 
fees in advance, but there is no evi- 
dence to show that fact, nor the sum 
then necessarily paid, a decree dis- 
allowing the mortgagee’s claim to 
interest on the amount said to have 
been paid to the attorney is proper. 
Pollard v. American Freehold Land 
Morte Con so) Alas ont oomon Lot. 

{[c] Rule in Oregon.— (1) An 
agreement in a mortgage to give rea- 
sonable attorney’s fees will be given 
effect. Parks v. Smith, 95 Or. 300, 
186 P 552; Wright v. Conservative 
nV. COmmt OO Taanii ams Omen tG Olena) 
But where the agreement is fora 
specific sum to be allowed as attor- 
ney’s fee in case of suit, whether 
much or little is done in such suit, 
the court will not make a new con- 
tract and adjudicate a reasonable 
amount for the services of the at- 
torney nor allow any attorney’s fees 
except the statutory costs. Parks v. 
Smith, supra; Balfour v. Davis, 14 
Or. 47, 12 P 89. (3) The rule is not 
varied by the fact that the mortgage 
was executed in another state where- 
in the courts allow a reasonable sum 
when the mortgage provides for an 
attorney’s fee. Parks v. Smith, su- 
pra. 

See statutory provisions, 

82. Jensen  v. Lichtenstein, 45 
Utah 320, 145 P 1036; Kurtz v. Og- 
den Canyon Sanitarium Co., 37 Utah 
SLO LOS Pr 14 Amalgamated Gold 
Mines COn Ys Ridgely, 100 Wash. 99, 
170 P 355; Dennis v. Moses, 18 Wash. 
537, 52 P 333, 40 LRA 302; Commer- 
cial Nat. Bank v. Johnson, 16 Wash. 
536, 48 P 267. But see Gordon v. 
Decker, LOS Wash. 18852) b esiber 
Scholey v. De Mattos, 18 Wash. 504, 
52 P 242; Ames v. Bigelow, 15 Wash. 
bow, 46 P 1046 (all supporting the 
contrary rule which prevailed prior 
to the statute). 

83. See supra § 2056. 

84. U.S.—In re Peerless Weaving, 
etc., Co., 259 Fed. 610. 

Cal.— Worth vy. Worth, 155 Cal. 599, 
102 P 668; Hotaling v. Montieth, 128 
Cal. 556, 61 P 95; Monroe v. Fohl, 72 


‘a 
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fied,8° and the rule is the same where the mortgage 
contains two clauses, one providing for a specified 
sum and another providing for the allowance of 
all costs and attorney’s fees.*? 

[§ 2064] (8) Evidence as to Reasonableness of 
In determining what is a reasonable fee to 
be allowed to complainant’s attorney, it is always 
proper for the court to inform itself on the point 
by the testimony of qualified persons ;°* for this pur- 
pose the testimony of competent attorneys may be 
taken,®® and while the mortgagee’s attorney may not 
be an incompetent witness, it is not good practice 
to make an award predicated only on his opinion.®! 
The court cannot 
mony supporting an allegation as to the reasonable- 
ness of the fee,®? although if the decision is based 
on competent testimony, its finding as to what is 


disregard uncontroverted testi- 


Cale 568, 14 ero ts 
Ill.— Henke v. Gunzenhauser, 195 
IlI.~130, 62 NE 896; Buszin v. Mar- 
tinowicz, 178 Ill. A. 519; Bortree v. 
Macon, 121 Ill. A. 111. 
Nev.—McLane v. Abrams, 2 Nev. 
Motter, 115 


i)s)- 

Wash.—Miesen  y. 

Wash. 49, 196 P 659; Amalgamated 
Gold Minés Co. v. Ridgely, 100 Wash. 
os PH TE Bisa 

‘Wis.—Palmeter v. Carey, 63 Wis. 
426, 21 NW 798, 23 NW 586. But see 
Remington Vs Willard, 15 Wis. 583 
(where a stipulation in a mortgage 
for the allowance of a certain sum as 
attorney’s fees was held not to be 
considered as in lieu of what the 
court might allow under the statute, 
the mortgage being executed before 
the adoption of the statute). 

85. Hamlin v. Rogers, 79 Ga. 581, 
5 SE 125; Montague v. Stelts, 37 S. 
Cc. 200, 15 SE 968, 34 AmSR 736. 

86. Hewitt v. Dean, Mahe Or Ty ALL 
P 423; Lewis v. Sutton, 21-Ida. 541, 
122 P 911; Rockwell v. Thompson, 
124 Wash, 176.213 PP 922) overt 
Watson v. Barnard, 105 Wash. 536, 
178 P 477]. See Sawyer v. Perry, 62 
Iowa 2388, 17 NW 497 (applying the 
rule in the absence of evidence as to 
the actual amount of the fee). 

87. Gunzenhauser v. Henke, 97 Ill. 
Su 43>" fate yr L95" Ts 130. "G2 ean 

Ale 

88. Borcherdt v. Favor, 16 Colo. 
A. 406, 66 P 251; Unity Co. vi Hdqui- 


table Trust Co., 204 Ill. 595, 68 NE 
654; Farmer v. Fowler, 213 Ill. <A. 
581 [aff 288 Ill. 494, 123 NE 550]; 


Bohan v. Harris, 71 Mont. 495, 230 
P 586; Clark v. Nichols, 3 Mont. 372; 
Kurtz v. Ogden Canyon Sanitarium 
Coy eC ita ols ew Lose ae 

[a] Evidence of usual and cus- 
tomary fees.—In Illinois the courts 
have decided that a stipulation in a 
mortgage to pay a “reasonable” at- 
torney’s fee means a fee of the usual, 
ordinary, or customary amount; and 
hence evidence may be introduced 
showing what is the usual and cus- 
tomary fee charged by solicitors for 
similar services, and this amount 
will be allowed unless it should ap- 
pear to the court to be exorbitant. 
Nathan v. Brand, 167 Ill. 607, 47 NE 
CT” Patt 67% “Tes AY 5401s one save 
Coffman, 231 Ill. A. 265; Wattson v. 


Jones, LO1 “Dll; Av 5723 Wright! yv. 
Neely, 100 “Til. Al* 3103) Bouchie 
Wells, 86 Ill. A. 186. 

89. Flournoy v. Smith, 84 Fla. 


553, 94 S 503; Stone v. Billings, 167 
Ill. 170, 47 NE 3872; Hough v. Wells, 
86 Ill. A. 186; Casler v. Byers, 28 Ill. 
A. 128 [aff 129 Til. 657, 22 NE 507]; 
Bohan v. Harris, 71 Mont. 495, 230 
P 586; Jensen y. Lichtenstein, 45 
Utah 320, 145, P 1036. 

90. Flourrfoy v. Smith, 84 Fla. 553, 
94 S 508. 

91. Flournoy v. Smith, supra. 

92. Wright v. Conservative Inv. 
Con 49 Or Lie 89) Pesca 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a reasonable fee will not ordinarily be disturbed on 
appeal.®% 

Absence of proof. Where there is an issue as to 
the reasonableness of the fee, it must be determined 
on testimony, and it is error for the court to fix 
the amount of the fee without evidence and on its 
own knowledge of the services rendered and its own 
estimate of their value.®* In case of a total ab- 
sence of proof of the reasonableness of the fee, it 
has been held that none will be allowed,®® or else 
it will be fixed at the minimum amount stipulated 
for in the mortgage®® or conceded by defendent,®” or 
at the amount allowed by the statute, if any,®® and 
that the amount claimed may be allowed where 
defendant admits a prima facie case.°® But where 
the mortgage contains a stipulation for a fee some 
courts allow the fee without requiring proof of 
its reasonableness,! placing the burden of proving 
that it is inequitable on the party asserting it,? or, 
in determining the amount-to be allowed, rely on 
their own knowledge without any evidence of the 
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value of the services,? and if any testimony is given 
it may be disregarded in fixing the amount.* 

[§ 2065] e. Averments as Basis of Allowance. At- 
torney’s fees will not be allowed on foreclosure 
unless demanded in the complaint or bill® or in the 
answer wherein a mortgage is set up and foreclosure 
claimed,® and a proper foundation for such claim 
must be laid by averments showing the agreement 
or stipulation in the mortgage for the payment of 
such fees... Where the agreement is simply for the 
allowance of a reasonable fee, it is proper, although 
probably not strictly necessary, to state in the bill 
the sum which complainant claims to be a reasonable 
fee;® but it is not necessary to allege the actual 
employment of counsel, as the court will take notice 
that an attorney signing the bill is a member of 
its own bar, if that is the fact, and presume his 
employment by plaintiff.° If the clause in the mort- 
gage provides for-such a fee only in case it is neces- 
sary to resort to foreclosure proceedings, there 
should be averments showing such necessity.1° 


XXIV. REDEMPTION 


[§ 2066] A. Definitions and Distinctions—1. Re- 
demption. ‘‘Redemption,’’ as the term'is used in 
the law of mortgages, may be defined as a transac- 
tion through which the mortgagor, or. one claiming 
in his right, by means of a payment or the per- 
formance of a condition, reacquires or buys back the 


93. Cohn v. Northwestern Mut. L. 
ins Con Soo tle o40s0 On INE Woes 


allowance of attorney’s fees in ac- 
tions on contracts providing for at- 


title which may have passed under the mortgage 
or divests the mortgaged premises of the hen which 
the mortgage may have created.1! The term is vari- 
ously used and may under the circumstances of 
particular cases refer to: 1. A payment or perform- 
ance of a condition in accordance with the terms 


55 Cal. 49; Lee v. McCarthy, 4 Cal. 
Unrep. Cas. 498, 35 P 1034; Dates vy. 


Surety Loan, etce., Co. v. Kick, 90 Ill. 
A. 231; Burke v. Donnovan, 60 Ill. A. 
241; Gallagher v. Stern, 8 Pa. Super. 
628; Commercial Nat. Bank v. John- 
son, 16 Wash. 536, 48 P 267. But see 
Stone v. Billings, 167 Ill. 170, 47 NE 
872 (holding that, under a _ stipula- 
tion in a mortgage for the allowance 
of a reasonable fee to complainant’s 
solicitor in case of foreclosure, the 
allowance of a large and apparently 
excessive amount will be carefully 
investigated on appeal and cannot be 
sanctioned unless it appears that 
there was full and satisfactory proof 
that such amount was the usual and 
customary charge). , 

94, Fla.—Kellogg v. Singer Mfg. 
Go, "35. Mla. 99, 17S, 68; Taylor vy. 
Brown, 32 Fla. 334, 13 S 957; Long v. 
Herrick, 26 Fla. 356, 8 S 50. 

Tll.—Dorn v. Ross, 177 Ill. 225, 52 
NE 321; Casler v. Byers, 129 Ill. 657, 
22 NE 507; Clawson v. Munson, 55 Ill, 
394; Follansbee v. Northwestern Mut. 
L. Ins. Co., 87 Ill. A. 609. 

Kan.—Morris v. German, 14 Kan. 
221. 

S. C.—Pelzer v. Ragsdale, 105 S. C. 
201, 89 SE 705. . 

Wis.—Voechting v. Grau, 55 Wis. 
312, 18 NW 230. 

[a] Testimony of business man.— 
“In fixing the fee in any case, it 
should not be fixed by lawyers alone 
and their testimony, but any busi- 
ness man, in whatever walk of life, 
who has had experience in paying 
fees for himself‘or representative for 
others, has the right to give his 
evidence as to what is a reasonable 
and proper fee.” Pelzer v. Ragsdale, 
105 S. Cc. 201, 204, 89 SE 705. 

95. Guernsey v. Marks, 55 Or. 323, 
106 P 334; Waymire y. Shipley, 52 
Or. 464, 97 PB 807. 

[a] Effect of geneval denial.—The 
answer, in an action on a mortgage, 
providing for allowance for reason- 
able attorney’s fee, having denied the 
averments of the complaint, among 
which was one that twenty-five dol- 
lars was a reasonable sum for an 
attorney’s fee, it was error to allow 
such a fee in the absence of evidence 
of what sum would have been rea- 
sonable on account thereof, although 
a court rule makes provision for the 


torney’s fees where judgment is ob- 
tained without litigation. Guernsey 
v. Marks, 55 Or. 3238, 106 P 334. 

96. Hawley v. Howell, 60 Iowa 79, 
14 NW 199. 

97. Dexter v. Long, 2 Wash, 4385, 
27 P 271, 26 AmSR 867. 

98. Cook yv. Gilchrist, 82 Iowa 277, 
48 NW 84; Bradtfeldt v. Cooke, 27 
Or. 194, 40 P 1, 50 AmSR 701. 

99. Bryan v. Bryan, 139 Ga. 51, 76 
SE 563. 

1. Carhart v. Allen, 56 Fla. 7638, 48 
S 47; Hatcher v. Kinkaid, 48 Okl. 1638, 
150 P 182. 

{a] Different stipulations in note 
and mortgage.—Where the mortgage 
provides for reasonable attorney’s 
fees and the note provides for a cer- 
tain fee, the note is some evidence 
as to the amount to be allowed. 
Merrell v. Ridgely, 62 Fla. 546, 57 S 
352. 

2. Hatcher v. Kinkaid, 48 Okl. 163, 
150 P 182. 

3. Hellier v. Russell, 136 Cal. 143, 
68 P 581; Hotaling v. Montieth, 128 
Cal--556, 61 "P9553" Woodward) v. 
Brown, 119 Cal. 283, 51 P 2, 542, 63 
AmSR 108; Jones v. Baxter, 51 Cal. 
A. 589, 197 P 361; Berkeley Bank, 
etc. v. Miller, 23 Cal. A. 315, 137 P 
1101; Bohan v. Harris, 71 Mont. 495, 
230 P 586. 

{a] Reason for rnule.-—The amount 
which will be allowed as attorney’s 
fees on foreclosure of a mortgage 
rests in the discretion of the trial 
court, aS that court is familiar with 
the pleadings and proceedings on the 
trial, and may better determine what 
is the reasonable compensation. 
Patten v. Pepper Hotel Co., 153 Cal. 
460, 96 P 296. 

4 Bohan vy. Harris, 71 Mont. 495, 
230 P 586. 

5. Thrasher v. Moran, 146 Cal. 
683, 81 P 32; White v. Allatt, 87 Cal. 
245, 25 P 420; Crowe v. Kennedy, 127 
Til Al 189 Path 224 T1526) 790 INE 
626]; Uhrich v. Livergood, 95 Ml. A. 


640; Newburg v. Coyne, °85 Ill. 
A. 74; Knight v. Heafer, 79 Ill. A. 
374; Augustine v. Doud, ‘1 Ill. (A. 
588. 

Crowe v. Kennedy, 127 Ill. A. 


6. 
189 [aff 224 Ill. 526, 79 NE 626]. 
7. Kern Valley Bank y. Chester, 


Winstanley, 53 Ill. A. 623: Goode v. 
Colorado Inv. Loan Co., 16 N. M. 461 
117 P 856. j 

[a] Striking insufficient allegation. 
—In an action to foreclose a mort- 
gage, a paragraph of the answer, al- 
leging that defendants were com- 
pelled to employ an attorney to de- 
fend the action and that a reasonable 
fee for such attorney is two hundred 
and fifty dollars, was _ properly 
stricken, since, in the absence of al- 


legation of any agreement, counsel 
fees cannot be awarded. Goode v. 
Colorado Inv. Loan Co., 16 N. M. 


461, 117 P 856. 

[b] In Iowa (1) a statute re- 
quires the filing of an affidavit that 
no agreement. has been made for 
sharing the fee with any person other 
than an associate attorney. This 
must be filed with the petition at the 
commencement of the suit. Sweney 
v. Davidson, 68 Iowa 386, 27 NW 278. 
(2) It may be made by one member 
of the firm of attorneys retained in 
the suit. Cook v. Gilchrist, 82 Iowa 
277, 48 NW 84. (8) The allowance 
of an attorney’s fee will be sustained 
on appeal unless the abstract affirm- 
atively shows that the affidavit was 


not filed. Mills County Nat. Bank v. 
Perry, 72 Iowa 15, 33 NW 341, 2 
AmSR 228. 


8 Riverside First Nat. Bank v. 
Holt, 87 Cal. 158, 25, P2772) Carriere 
v. Minturn, 5 Cal. 435; Hewett v. 
Dean, 3 Cal. Unrep. Cas. 385, 25 P 
753; Nelson v. Everett, 29 Iowa 184; 
Murray v. Chamberlain, 67 Minn. 12, 
69 NW 474; Dexter v. Long, 2 Wash. 
435, 27 P 271, 26 AmSR 867. 

9. Avery Vv. Maude, 112 Cal. 565, 
44 P 1020; International Indemn. Co. 
Vv. Bucher, 46) ‘Cals “A. 73o.ap Sore 


See supra § 2057. 
See cases infra §§ 2067, 2068. 
“Redemption is payment of the 
mortgage debt, after forfeiture by 
the terms of the mortgage contract.” 
Peek bee te v. Lockwood, 42 N. Y. 89, 
te 
“Redemption is regarded as a ‘buy- 
ing back’ by the mortgagor of the le- 
gal eState after it has passed to the 
mortgagee.” Evans v. Kahr, 60 Kan. 
CLO C216 To be 0,9 588 Pd Gis 
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of the mortgage, or in other words, the exercise of 
a contractual right of redemption.!?, 2. A payment 
or performanee of a condition after title has become 
absolute in the mortgagee through default, or the 
exercise of an equitable right of redemption.!? 3, A 
payment or performance of the condition affer de- 
fault with the effect of divesting the lien of the 
mortgage, also the exercise of an equitable right 
of redemption founded upon the hen or equitable 
theory of the mortgage.1* 4. A payment or perform- 
ance of a condition after proceedings have been 
taken to foreclose under a right conferred by stat- 
ute, or the exercise of a statutory right of redemp- 
tion. 

[§ 2067] 2. Right of Redemption. The right of 
redemption is the right to discharge the lien of 
the mortgage by payment or performance of its 
conditions.1® Jt may be either contractual,” equita- 
ble,"® or statutory.1® The statutory right to redeem 
after foreclosure?® is distinet from the equitable 
right to redeem or equity of redemption,”! although 
they have been stated to be essentially the same, as 
both involving a right to discharge the lien upon 
payment of the debt.?? 
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[§§ 2066-2068 

[§ 2068] 3. Equity of Redemption. 
redemption’’ 1s an expression used in the law of 
mortgages to describe either: 1. The right in equity 
of the mortgagor to redeem after default in the 
performance of. the conditions in the mortgage.** 
2. The estate which remains in the mortgagor after 
the execution of the mortgage.*4 

Equity to redeem. As already stated, originally 
and at common law, a mortgage was a conveyance 
which vested an absolute estate in the mortgagee 
upon failure of the mortgagor to perform the con- 
dition subsequent upon which the grant was de- 
feasible.2°> Equity, however, at an early date recog- 
nized the right of the mortgagor, even after default 
in performance of the condition, to maintain a bill 
for the purpose of requiring the mortgagee to re- 
ceive what was equitably due under the mortgage 
and to reconvey, or in other words to maintain a 
bill to redeem.2® This right to maintain a bill in 
equity to redeem is sometimes described as the 
mortgagor’s ‘‘equity of redemption,’’*? although 
the distinction between it and the equitable estate 
in the mortgagor has been pointed out.?8 Likewise, 
although the lien theory of the mortgage is adopted, 


; 
“‘Hquity of — 


12. See infra § 2971. | 

13. See infra § 2072, the mortgagor, 

14. See infra § 2073. 

15. See infra § 2080. 

16. Wissmath~-Packing Co. v.} mere personal 
Mississippi River Power Co., 179| statute to the 
Iowa 1309, 13824, 162 NW 846, LRA 
1917F 790. gage.” 


“By the terms of the mortgage, it 
had a right to pay the debt and dis- 
charge the lien at any time. Inde- 
pendent of the terms of the mort- 
gage, it had such a right as a matter 
of equity. This was its ‘right of re- 
demption. Wissmath Packing Co. 
v. Mississippi River Power Co., su- 
pra. 

{a] Similar definitions.—(1) ‘The 
right of redemption now is to satisfy 
and remove the lien. The rights to 
foreclose and to redeem afford mu- 
tuality.”” ‘Connor vi Connor, 59) Hla. 
467, 472, 52 S 727. (2) “The equitable 
right to pay and discharge the mort- 
gage debt, after forfeiture, by the 
terms of the mortgage contract, is 
called, and is, the right of redemp- 
tion.” Elisworth v. Lockwood, 42 
INS Yeroo. Oe : 

Payment or performance cf condi- 
tion generally see supra §§ 885-1002. 

17. Contractual right of redemp- 
tion see infra § 2071. 

18. Equitable right of redemption 
see infra § 2072. 

19. Statutory right of redemption 
see infra § 2080. 

20. See infra § 2080. ; 

21. Ala.—Lewis v. McBride, 176 
Ala. 134, 57 S 705; Cramer v. Watson, 
73 Ala. 127. ) 


>” 


Ariz.—Western Land, etc., Co. v. 
Arizona Nat. Bank, 236 P 725. 

Ill.—Seligman v. Laubheimer, 58 
Tl. 124. 

Ind.—Robertson v. Vancleave, 129 


Ind. 217, 26 NE 899, 29 NE 781, 15 


LRA 68. 5 
Mont.—Montana Banking Corp. v. 


Hein, 52 )'Mont. '238,) 156. P«(1085; 
Hamilton y. Hamilton, 51 Mont. 509, 
nEsy/s Es fart 


Nebr.—Logan County v. McKinley- 
Lanning Loan, etc., Co., 70 Nebr. 406, 
101 NW 991. 

Or.—Sellwood v. Gray, 11 Or. 534, 


P 196. 

[a] Distinctions stated.—(1) “One 
rests on the principles of equity, the 
other on the terms of the statute.” 
Western Land, etc. Co. v. Arizona 
Nat. Bank, (Ariz.) 236 P 725, 726. 
To same effect Seligman v. Laub- 
heimer, 58 Ill. 124. (2) “According 
to numerous decisions of this court, 
the equity of redemption is that in- 


1134, 187, 57 S 705. 


terest in the land which is held by 
before foreclosure; 
while the right of redemption is not 
an interest in the land at all, but a 
privilege given by 
mortgagor after the 
land has been sold under the mort- 
Lewis v. McBride, 176 Ala. 
(3) ‘The distinc- 
tion between this right and what was 
known as the equity of redemption at 
the common law is fundamental. 
The one is the right a judgment debt- 
or has to regain property which he 
has lost by sale under process. The 
other is the right the mortgagor has, 
prior to foreclosure, to discharge the 


indebtedness and thus clear his prop- 


erty from the encumbrance of the 
mortgage. The former comes into 
existence only after the foreclosure 
sale, and. is of purely statutory 
origin.” Hamilton v. Hamilton, 51 
Mont. 509, 527, 154° P 717. (4) “The 
equity of redemption is a substantive 
property right which the mortgagor 
retains in the property and which 
may be sold or seized on attachment 
or execution, It comes into existence 
when the property is hypothecated, 
and is terminated by a sale either 
under a power of sale or by virtue of 
a decree. It had its origin in chan- 
cery, and was intended to temper the 
harshness of the common-law mort- 
gage. On the other hand, the right 
of redemption arises only upona sale, 
and exists for the period fixed by 


law. It is not property in any sense 
of the term, but a bare personal 
privilege. It is purely of statutory 


origin, and can only be exercised by 
the persons named in the statute, in 
the instances mentioned therein, and 
within the time and upon the condi- 
tions prescribed.’’ Montana Banking 
Corp. v. Hein, 52 Mont. 238, 240, 156 
P1085. (5) “The right to redemption 
from a sale in the enforcement of a 
lien on real estate, whether for taxes 
or otherwise, which has for its au- 
thority a statute or constitutional 
provision, is a right distinguishable 
from the equity of redemption, in 
that the latter is barred and fore- 
closed by invoking the jurisdiction 
of the courts for that purpose and 
by an adjudication and determination 
of the extent of such right, while the 
right to redeem from sale which is 
given by the law is usually self- 
executing and, to enjoy the benefit 
of which, no proceedings, ordinarily, 
are required to be had in the courts 
to make such right etfective. <A 
statutory right to redeem fixes the 


‘force such right. 


terms upon which such redemption 
may be had, and the right thus given 
may be availed of without the for- 
mality of a decree, consequent upon 
an adjudication in court proceed- 
ings, and without other or different 
steps for the establishment of such 
right than those provided for by the 
Statute itself. It is a right of re- 
demption as distinguished from an 
equity of redemption, and a bill in 
equity is not generally needed to en- 
It is statutory, and 
to be enforced as the statutes pro- 
vide and not _ otherwise.” Logan 
County v. McKinley-Lanning Loan, 
etc., Co., 70 Nebr. 406, 409, 101 NW 


991 

22. Wissmath Packing Co.  v. 
Mississippi River Power Co. 179 
oe 1309, 162 NW 846, LRA1917F 
( 5 

[a] “As a matter of terminology, 
the right of redemption before sale 
is often referred to as the equitable 
right of redemption, and the right 
after execution sale as the statutory 
right of redemption.” Wissmath 
Packing Co. vy. Mississippi River 
Power Co., 179 Iowa 1309, 1324, 162 
NW 846, LRA1917F 790. 


Me See infra text and notes 27— 
ee See infra text and notes 30-— 
“25. See supra § 1. 

26. See Kortright v. Cady, 21 N. 


Y. 343, 78 AmD’ 145. 

27. Zimmern v. People’s Bank, 208 
21, 81 S 811; State v. Lawson, 
6 Ark. 269, 274; Wright v. Wimberly, 
94 Or. 1, 184 P 740; Paget v. Ede, 
L. R. 18 Eq. 118. See Navassa Guano 
Co. v. Richardson, 26 S. C. 401, 2 SE 
307 (stating original meaning of 
phrase). 

“An equity of redemption itself is 
nothing but the right or power to re- 
deem.” State vy. Lawson, supra. 

“As a right to be exercised, the 
whole function of the equity of re- 
demption was to empower the owner 
of the eguity of redemption to re- 
deem from the mortgage debt.” 
Zimmern v. People’s Bank, 203 Ala, 
LRA Od See Ld 

23. Kreglinger v. New Patagonia 
Meat, etc.” Coy tak? irony, VAC: 
25, 48, 6 BRC 394, 

“The equity to redeem, which 
arises on failure to exercise the con- 
tractual right of redemption, must 
bé carefully distinguished from the 
equitable estate, which, from the 
first, remains in the mortgagor, and 
is sometimes referred to as an equity 


Dor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the right of the mortgagor to redeem is sometimes 
referred to as his equity of redemption.” 

The term ‘‘equity of re- 
demption’’ is also used to designate the title or in- 
terest retained by the mortgagor after the execution 
of the mortgage,*° and has been so used without 
regard to whether the condition has been broken.*+ 
Although at common law a mortgage was regarded 
as passing the legal title to the mortgagee,®? the 
establishment in equity of the right to redeem after 
condition broken*® carried with it the recognition 
of an equitable’estate which remained in the mort- 
gagee from the time of the execution of the mort- 
gage,** and which was designated as the ‘‘ equity 
of redemption,’’®> and the same designation is now 
commonly applied to the estate of the mortgagor 
under the more modern or len theory of the mort- 


Estate in mortgagor. 


*gage,®®> although the legal title if 


the time the mortgage is executed*’ is not regarded 
as divested from him even after default until there 


Kreglinger v. New 
ete;, Co, Litas «su- 


pra. 
29. Ebelharr vy. Tennelly, 118 Ky. 
43, 80 SW 459, 25 KyL 2257; Logan 


of redemption.” 
Patagonia Meat, 


County v. McKinley-Lanning Loan, 
éte., Co., 70 Nebr. 406, 409, 101 NW 
991; Sellwood v. Gray, 11 Or. 534, 


538, 5 P 196; State v. Laval, 15 S. C. 
= (LRT 

‘Tt is a right ...of which the law 
takes no cognizance, and is enforce- 
able only in equity.” Sellwood v. 
Gray, supra, ‘ 

“Strictly speaking, it is a right 
to redeem from the lien and may be 
taken advantage of at any time be- 
fore the decree or, thereafter, be- 
fore a sale and confirmation in pur- 
suance of the decree, by means of 
which the equity of redemption be- 
comes extinguished.’ Logan County 
vy. McKinley-Lanning Loan, etc., Co., 


supra. 
20. See infra text and note 34. 
831. Holmes v. Jordan, 163 Mass. 


147, 39 NE 1005. ‘ 

[a] Common usage.—“Tllustrations 
are not necessary to show that the 
term ‘equity of redemption’ is used 
in common speech to describe the 
title of a mortgagor without regard 
to whether the condition has been 
broken.” Holmes v. Jordan, 163 
Mass. 147, 149, 39 NE 1005, 


32. See supra § 406. 
33. See infra § 2072. 
84. Montana Banking Corp. v. 


Hein, 52 Mont. 238, 156 P 1085; Grant 
v. Cumberland Valley Cement Co., 58 
W. Va. 162, 52-SE 36. 

“35. Watson v. Spence, 20 Wend. 
(N. Y.) 260; Kreglinger v.. New 
Patagonia Meat, etc. Co, Ltd, 
[19147 Al C. 25, 6 BRC 394; Waters 
v. Shade, 2 Grant Ch. (Ont.) 457. 
But see Paget v. Ede, L. R. 18 Hq. 
118, 125 (where Bacon, B. C., said: 
“In my opinion it is a mis-applica- 
tion of terms to call an equity of re- 
demption an estate in the proper 
technical legal sense. That it is a 
right is beyond all doubt’). 

36. Seals v. Chadwick, 18 Del. 381, 
386, 45 A 718; Benton Land Co. v. 
Zeitler, 182 Mo. 251, 81 SW 193, 70 
LRA 94; Higgs v. McDuffie, 81 Or. 
256, 267, 157. P 794, 158 P 953; Na- 
vassa Guano Co. v. Richardson, 26 
S. Cc. 401, 2 SE 307. , 

“The common-law term is now ap- 
plied to an estate materially different 
from that originally so designated.” 
Miggs v. McDuffie, supra. _ 

“What is called the equity of re- 
demption is here the title to the 
mortgaged land, with the right to re- 
deem it from the incumbrance of the 
mortgage.” Seals v. Chadwick, su- 


one “Equity.’—An allegation in a 
bill to declare an absolute deed a 
rnortgage that “equity” in the prop- 
erty is of a stated value is sufficient 
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held by him at 


as against a general demurrer to 
allege that the mortgagor’s interest 
is of the stated value above the in- 
debtedness of the mortgagor to the 
mortgagee. Bradbury v. Davenport, 
114 Cal. 593, 46 P 1062, 55 AmSR 92. 

37. Equitable estate or interest as 
subject to mortgage see supra §§ 
161-163. 

28. See supra § 407. 

39. Sellwood v. Gray, 11 Or. 534, 
5 P 196; Navassa Guano Co. v. Rich- 


ardson, 26 S. C. 401, 409, 2 SE 307; 
Simens y. Bryce, 10 S. C. 354; State 
Vetaviells 215460 © 00a, #336 


“Tt must be conceded that the 
words ‘eauity of redemption’ have ac- 
quired a totally different meaning 
from that which they originally 
bore, and that, in this Siate at least, 
ever since the act of 1791, now nearly 
a hundred years, they are universally 
used to express exactly the opposite 
idea to that which they were origi- 
nally designed to convey. Originally 
they signified, as the words naturally 
import, a mere equitable right, which 
the mortgagor had to redeem the land 
which he had conveyed to his mort- 
gagee; while now those words signify 
the legal estate remaining in the 
mortgagor, subject to the incum- 
brance of the mortgage. As long as 
a mortgage was regarded as a con- 
veyance, the true theory was that 
while the mortgage vested the legal 
estate in the mortgagee, yet it was 
impressed with a trust to reconvey 
to the mortgagor upon payment or 
tender of the mortgage debt, and this 
trust being a mere equitable right in 
the mortgagor to go into the Court 
of Equity and demand a reconvey- 
ance upon performance of the con- 
dition of the mortgage, was then 
very appropriately styled the equity 
of redemption. But when a mortgage 
was deprived of its character and 
effect as a conveyance, and the mort- 
gagor was still to be deemed the 
owner of the land—the holder of the 
legal estate—and the mortgage was 
a mere lien to secure the payment of 
a debt, the words equity of redemp- 
tion, became wholly inappropriate to 
express the nature of the right re- 
maining in the mortgagor—as Nott, 
J., says in State v. Laval, 15 S.C. L. 
336, 340, ‘clearly a misnomer’—al- 
though constantly so used, both in 
acts of the legislature and in judicial 
decisions, and these werds have now 
come to mean nothing but the legal 
estate remaining in the mortgagor, 
subject to the incumbrance of the 
mortgage, whieh can be levied on and 
sold under an execution, which could 
not have been done as long as this 
right remaining in the mortgagor 
was a mere equity. This, therefore, 
only affords one of the many in- 
stances in which words, in the 
course of time and by common usage, 
have acquired a totally different 
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has been a foreclosure,*s and as has been pointed 
out, the expression is for that reason a misnomer.®® 
The mortgagor’s equity of redemption has also been 
deseribed or defined as his residuum of interest in 
the mortgaged property,*® and as such is measured 
by the balance remaining after the debt is discharged 
from the mortgaged property.*+ 
however, it has been pointed out that the interest 
of the mortgagor is not merely the value of the 
premises less the amount of the encumbrance but 
is also the right to pay the debt and reacquire 
the unencumbered title.*? 

Distinguished from trust. An equity of redemp- 
tion is a right in equity to relieve the land from 
the encumbrance and to be restored to the posses- 
sion and enjoyment of it, while a trust is not an 
estate in land, but is an estate out of land.* 

[§ 2069] B. Existence and Nature of Right—1. In 
General. A right of redemption is inherent in, and 
essential to, every mortgage.** 


To the contrary, 


Hence, whatever 


meaning from that which they natu- 
rally import or originally bore. 
Hence, whenever these words are 
found, either in an act of the legis- 
lature or in a judicial decision, since 
the act of 1791, they must be re- 
garded as signifying the legal estate 
remaining in the mortgagor, and not 
a mere equitable right to redeem, and 
that a release of the equity of re- 
demption means nothing more than 
a release of the legal estate—a con- 
veyance or surrender of such estate 
which had not previouSly passed out 
of the mortgagor.” Navassa Guano 
Co. v. Richardson, supra. 

4f. Zimmern v. People’s Bank, 203 
Ala. 21, 81 S 811; McGough v. Sweet- 
Ser SiS Ala sy 5301s 364, 212: 9S 62.59 
LRA 470. 

“A mortgage in equity and in fact 
is only a security for the payment of 
a debt. It does not convey all the 
interest of the mortgagor. So soon 
as the debt is paid, the entire owner- 
ship revests in him. So, likewise, if 
the property conveyed in the mort- 
gage is more than sufficient to pay 
the debt, that balance, when ascer- 
tained, belongs to the mortgagor. 
This privilege and residum of inter-. 
est constitutes what is known as the 
mortgagor’s equity of redemption.” 
McGough v. Sweetser, supra. 

[a] Similar definition.—‘“‘The in- 
terest remaining after the incum- 
brance has been paid.” McNaughton 
v. Burke, 63 Nebr. 704, 706, 89 NW 
274. 

41. Zimmern vy. People’s Bank, 203 
Ala.) 21; 24, 81 0S (Sis 

“As a property interest in the 
owner thereof, its value was con- 
tingent upon the balance .that might 
remain after the mortgage debt had 
been paid.” Zimmern v. People’s 
Bank, supra. 


42. Grant v. Cumberland Valley 


Cement “Co:,, 58. °W. Va. 162, 52 SH 
36. 

43. Yeo v. Mercereau, 18 N. J. L. 
387. 

44. Ala.—Zimmern v. People’s 
Bank, 203 Ala. 21,.81-S 811, 

Iowa.—Jones v. Gillett, 142 Iowa 


506, 118 NW 314, 121 NW 5. 
Me.—Linnell v. Lyford, 72 Me, 280. 


N. J.—Platt v. McClong, (Ch.) 49 
ABAD: 

N. Y.—Mocney v. Byrne, 163 N. Y. 
86, 57 NE 163. 

N. C.—Benzein y. Lenoir, 16 N. Cc. 
225. . 

Oh.—Stover v. Bounds, 1 Oh. St. 
107. 

[a] Mortgage of federal certifi- 


cate of lamd entry may be redeemed. 
Stover v. Bounds, 1 Oh. St. 107. 

{b] Tllegal consideration,—A mort- 
gagor may redeem notwithstanding 
the consideration of the note secured 
by the mortgage was illegal, or con- 
trary to public policy. Cowles vy. 
Raguet, 14 Oh. 38. 


344 [42 C.J.] 


form the transaction may have assumed,*° if a pledge 
of real property as security for a debt is shown, a 
right of redemption necessarily follows,*® and this 
is true, even though the transaction may have con- 
templated a fraud upon the mortgagor’s ereditors.** 
The right of redemption attaches to deeds of trust 
in the nature of mortgages,*® to equitable mortgages 
generally,#? and to deeds absolute in form but in- 
The absence of personal 
liability for the debt will not preclude the right 
to redeem,*! nor will the fact that no specific time 
is fixed for payment have that result.®? 
Conditions other than payment of money. 
equitable right to redeem is not limited to mort- 
gages given to secure the payment of money only, 
but exists whenever the obligation secured admitted 
of compensation,®* although it has been held that 
the granting of such right rests in the discretion 
of the court and need not be granted if the breach 


tended as mortgages.°° 


was willful or wanton.*4 


Annuity. A transfer of property to secure the 
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cuted.°? 


The 


tion.® 


from, although designated as a mortgage.°® 
otherwise, however, of a mortgage securing an an- 
nuity for the life of the mortgagee.°® 

A power of sale in a mortgage or deed of trust 
does not destroy the redeemable character of the 
instrument so long as the power remains unexe- 


Vente a réméré. 
under the civil law, there is no judicial power to 
extend the time limited for redemption where the 
right to redeem has not been exercised within the 
stipulated term or an extension thereof.>® 

[§ 2070] 2. What Law Governs.®® The right of re- 
demption is governed by the iaw of the state wherein 
the land is situated,®° although the mortgage may 
have been executed®! or the parties reside®? in 
another state, and without regard to their inten- 
It has been variously held that the right - 
of redemption from a mortgage foreclosure sale 


[§§ 2069-2070 


It is 


In the case of a vente a réméré 


is governed by the law in force at the time of the 


payment of a perpetual annuity cannot be redeemed 


45. Ill—Johnson v. Prosperity 
Loan, etc., Assoc., 94 Ill. A. 260. 

Iowa.—Kinkead v. Peet, 137 Iowa 
692, 114 NW 616. 

Me.—Snow v. Pressey, 82 Me. 552, 
20VA W785 

Md.—Pickett v. Wadlow, 94 Md. 
564, 51 A 423. 

Minn.—Stitt v. Rat Portage Lum- 
ber Co., 96 Minn. 27, 104 NW 561. 

W. Va.—Thacker v. Morris, 52 W. 
Va. 220, 43 SE 141, 94 AmSR 928. 

46. Us S.—Cadman v. Peter, 12 
Fed. 363 f{aff 118 U. S. 73, 6 SCt 957, 
B0RLe ted. 78: 

Me.—McPherson v. Hayward, 81 
Me. 329, 17 A 164; Linnell v. Lyford, 
72 Me. 280; Bryant v. Erskine, 55 Me. 
Lope 

Minn.—Oertel v. Pierce, 116 Minn. 
266, 133 NW 797, AnnCasi913A 854. 

Nebr.—Snoke v. Beach, 105 Nebr. 
127, 179 NW 389. 

S. C.—Francis v. Francis, 78 8S. C. 
178, 58 SE 804. 

vVt.—Austin v. Austin, 9 Vt. 420. 

[a] Right of redemption implied. 
—‘‘Wherever there is a mortgage 
there is a right in the mortgagor or 
grantor to redeem the thing mort- 
gaged. It need not be expressed, for 
the right to redeem will be implied 
wherever it is shown that property 
is transferred or pledged as security, 
unless the nature of the agreement 
forbids such implication.” Cadman 
vy. Peter, 12 Fed. 363, 364 [aff 118 
TS SOS Cte oon, SOlMa ed. 478.1; 

[b] The fact that the instrument 
evidencing the transaction describes 
it as a sale of the property and 
affirmatively sets forth that the 
agreement is not one for security 
will not preclude the transaction 
from being a mortgage. Oertel v. 
Pierce, 116 Minn. 266, 133 NW 797, 
AnnCas1913A 854. 

[c] Where the transaction amount- 
ed to a mortgage of plaintiff’s inter- 
est in his father’s estate to secure a 
loan.—Hall v. Eagle Ins. Co., 151 App. 
Div. 815, 136 NYS 774 [aff 211 N. Y. 
507, 105 NE 1085]. 

Applicability of redemption stat- 
utes see infra § 2084. 

47. Defense to bill to redeem see 
infra § 2241. 

Redemption or reformation of 
fraudulent mortgage or security see 
Fraudulent Conveyances § 430. 

48. Wood v. Grayson, 22 App. (D. 
C.) 432; Comstock v. Howard, Walk. 
(Mich), 11057 Chowne ivi Cox al 
Rand. (22 Va.) 306, 10 AmD 530. 

49. Ill.—Heald v. Wright, 75 Ill. 
aie 

Nebr.—Gallagher v. Giddings, 383 
Nebr. 222, 49 NW 1126. 

Nev.—Leahigh v. White, 8 Nev. 


147. 

N. Y¥.—Bowery Nat. Bank v. Dun- 
can, 12 Hun 405; Tibbs v. Morris, 44 
Barb. 138. 

Wis.—Rogan v. Walker, 2 Pinn. 
463, 2 Chandl. 1338. 

50. See supra § 129. 

51. Russell v. Southard, 12 How. 
(U.a8.), 139.) keeled, 82745 Conover tv. 
Te eek: 123 App. Div. 817, 108 NYS 

[a] Ina suit by a married woman 
for redemption from an absolute deed 
given as security for a loan, it is 
immaterial whether the loan was to 
her or her husband. Conover v. 
Foabmes, 123 App. Div. 817, 108 NYS 


52. Pickett v. Wadlow, 94 Md. 564, 
51 2A, 4235 Krug Ven Kautzy 23.,S>) a. 
461, 118 NW 628. 

53. Bryant v. Erskine, 55 Me. 153; 
Shute v. Bartlett, 74 N. H. 602, 68 A 
536; Harrington v. Donaldson, 31 Vt. 
5353 Henry v. Tupper, 29 Vt. 3538; 
Austin v. Austin, 9 Vt. 420. 

[a] A mortgage for support and 
maintenance admits of compensation 
and may be redeemed. Bryant v. 
Erskine, 55 Me. 153; Austin v. Aus- 
tin, 9 Vt. 420. 

[b] Obligation to pay taxes, keep 
buildings insured and pay mortgagee 
an annuity for life.—Shute v. Bart- 
lett, 74 N. H. 602, 68 A 5386. 

54. Henry v. Tupper, 29 Vt. 358. 

5o.e .Northenns | Cent. hn a ©Gwn ay: 
Hering, 93 Md. 164, 48 A 461 [writ 
of error dism 186 U. S. 480 mem, 22 
SCt 944 mem, 46 L. ed. 1259 mem]. 

[a] MNiustration.—Where a mort- 
gage is given to secure the payment 
of an annuity but contains the right 
to extinguish the annuity by pay- 
ment of a principal sum within a 
certain period with no provision as 
to extinguishment thereafter, there 
is no right of redemption upon the 
part of the mortgagor after such 
period where from the terms of the 
instrument it appears that the mort- 
gagee has never had any right to de- 
mand the payment of the principal 
sum mentioned nor upon the failure 
of the mortgagor to pay it to fore- 
close. Northern, Gent.) (RigiGo. iyz 
Hering, 938 Md. 164, 48 A 461 [writ of 
error dism 186 U. S. 480 mem, 22 
SCt 944 mem, 46 L. ed. 1259 mem]. 


56. Shute v. Bartlett, 74 N. H. 602, 
68 A 536. 

57. U.,.S.—Bell Silver, ete., Min. 
Co. v. Butte First Nat. Bank, 156 


U.S. 470, 15 SCt 440, 39, luived. 497. 
Cal.—Cortelyou v. Vogel, 51 Cal. A. 

USO poe: 968! 
Md.—Turner v. Bouchell, 

ca din Os 

Mich.—Comstock v. Howard, Walk. 


3 Harr. 


execution of the mortgage,°* 


at the time of 


110. 
goatise “7 Dibrelt v. Carlisle, 48 Miss. 

58. Gagnon v. Belanger, 53 Can. 
S. C. 204, 30 DomLR 40. See Mul- 
haupt v. Youree, 35 La. Ann. 1052 
(where right to redeem was denied). 

{a] Effect of delivery of posses- 
sion.— Under a redemption sale’s con- 
tract, if delivery of possession to the 
purchaser takes place before the de- 
lay for redemption has expired, the 
vendor retains his right to redeem, 
but it is otherwise where the de- 
livery is after the expiration of the 
delay for redemption. Latiolais v. 
Breaux, 154 La. 1006, 98 S 620. 

[b] Liability of purchaser.—W here 
Plaintiff executed a paper purporting 
to be a sale a réméré, reserving to 
himself the right of redemption 
within a specified time and in default 
of such redemption vesting owner- 
ship in the purchaser, and the prop- 
erty was not redeemed, and after the 
delay had expired the purchaser, 
with the knowledge of the vendor, 
who remained silent, treated the 
property as his own, borrowing 
money and securing the loan by 
mortgage upon it, it was held that 
the purchaser could not be held liable 
in damages. Moniotte v. Lieux, 41 
La. Ann. 224, 6 S 126. 

59. Validity, construction, and 
effect of mortgages generally see su- 
pra. § 32: 

60. U. S—Brine v. Hartford F, 
Ins. Co,, 96 U. S. 627, 24 L. ed. 858; 
Schnitter v. Lau, 189 Fed. 893, 111 
COATS a: 

Ark.—Tate v. Dinsmore, 117 Ark. 
412, 175 SW 528. 


Ida.—Hannah y. Vensel, 19 Ida. 
OG wall Gee alias 
Mo.—Hughes vy. Winkleman, 243 


Mo. 81, 147 SW 994, LRA1916A 1007. 
Ont.—Bradburn vy. Edinburgh lL. 


ak Co., 5 Ont. Li. 657, 2 OntwR 

G1. Tate v. Dinsmore, 117 Ark. 412, 
175 SW 528; Hannah v. Vensel, 19 
Ida. 196, 116) BP. 105; “Hushes ov 
Winkleman, 243 Mo. 81, 147 SW 994, 
LRAI19I16A 1007. 

[a] A statute giving a right of 
redemption has no extraterritorial 
force.—Hughes v. Winkleman, 243 
Mo. 81, 147 SW 994, LRA1916A 1007. 

62. Hannah v. Vensel, 19 Ida. 796, 
HOU) 122 eilalisy, 

63. Tate v. Dinsmore, 117 Ark. 412, 
175 SW 528. 
joe U. S.—Smith v. Green, 41 Fed. 

Cal.—Haynes v. Tredway, 133 Cal. 
400, 65 P 892; Benson v. Bunting, 127 
Cal. 532, 59 P 991, 78 AmSR 81; San 
Diego County Sav. Bank vy. Barrett, 


—— ee _____ a a a 
Bor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 2070-2073] 


entering the decree of foreclosure,**> and at the 
time of the sale;°° and by some authorities, a 
between 
by sale under a power and foreclosures by decree, 
to: the effect that the former are governed by 
the law in force at the time of the execution 
of the mortgage and the latter by the 
in force at the time of the foreclosure.® 
been held that a judgment creditor’s right to re- 
‘deem from a foreclosure sale is governed by the 
statute in force when his judgment was docketed.°$ 

[§ 2071] 3. Contractual Right. As has been noted, 
the mortgagor may pay the mortgage debt in ac- 
cordance with the provisions of the mortgage®® or 
otherwise perform its conditions,” or make a valid, 
tender of such payment or performance,’! with the 
effect of being revested with the titie,”* or of dis- 
charging the Tien of the mortgage,’® and this has 
been termed the exercise of the contractual right 


distinction has been made 


to redeem.** 


[§ 2072] 4. Equitable Right—a. In General. While 


126 Cal. 413, 58 P 914; Allen vy. Allen, 


27 P 30 
Ill.—Kufke v. Blume, 304 Ill. 288, 
136 NE 678. 
grenade Eershixe v. Shultz, 25 Ind. 
3. 
Me.—Barton v. Conley, 119 Me. 
581, 112 A 670. 
Wash.—Geddis v. Packwood, 30 


Wash. 270, 70 P 481. 

65. Cowley v. Shields, 180 Ala. 48, 
60 S 267; Michigan Trust Co. v. 
Libby, 127 Mich. 45, 86 NW 394; 
Lachman vy. Ottawa Cir. Judge, 125 
Mich. 27, 838 NW 1025; Turrell v. 
Morgan, 7 Minn. 368, 82 AmD 101; 
Heyward v. Judd, 4 Minn. 483; Stone 
v. Bassett, 4 Minn. 298. 

[a] Where an appeal is taken 
from a decree of foreclosure, the 
right of redemption is governed by 
the law in force at the time of the 
entry of a decree in the appellate 
court. Gillam v. Foster, 124 Mich. 
685, 88 NW 784. 

[b] Persons entitled to redeem.— 
Cowley v. Shields, 180 Ala. 48, 60 S 
267. 

66. Mixon v. Burleson, 203 Ala. 
84, 82 S 98; Edwards v. Johnson, 105 
Ind. 594, 5 NE 716; Patterson v. Cox, 
25 Ind. 261. 

[a] Assignability of mortgagor’s 
right to redeem.—Mixon v. Burleson, 
203 Ala. 84, 82 S 98. 

67. Dubois v. Bowles, 30 Colo. 44, 
69 P 1067; Denver Brick, etc., Co. v. 
McAllister, 6 Colo. 261; Carroll v. 
Rossiter, 10 Minn. 174; Goenen v. 
Schroeder, 8 Minn. 387; Heyward v. 
Judd, 4 Minn. 483. 

68. O’Brien v. Krenz, 36 Minn. 136, 
30 NW 458. 

69. Payment of mortgage debt see 
supra §§ 891-918. 

70. See supra § 919. 


71. See supra §§ 920-— 930. 

72. See supra § 996. 

73. See supra § 997. 

74. Kreglinger v. New Patagonia 
Meat, etce., Co., Litd., [1914] A. C. 25, 
6 BRC 394. 

75. Sellwood v. Gray, 11 Or. 534, 
bars 196 

76. See Kreglinger v. New Pata- 


gonia, Meat, .ectc.,.(Co., Litd:, [1914] 
Tae Coe 5 eon BRG eso 4. Roscarrick Vv. 
Barton, 1 (Cha Cas: 217, 22. Reprint 
769 (where Hale, C. J., criticizes the 
growth of the doctrine of redemption 


in equity); Emanuel College v. 
Evans, 1 Ch. Rep. 18, 21 Reprint 
494, 

{a] “The reason for which a 


Court of Equity will set aside the 
legal title of a mortgagee and com- 
pel him to reconvey the land on be- 
ing paid principal, interest, and costs 
is a very old one. It appears to owe 
its origin to the influence of the 
Church in the Courts of the early 
Chanceliors. As early as the Council 
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foreclosures 


law 
It has also 


[42°05 B45 


the mortgagor has in the absence of statutory pro- 
vision no right enforceable at law to redeem after 
condition broken,’® such right was at an early date 
recognized in equity,*® and the equitable right of 
redemption is highly favored by the courts’? and 
regarded as an incident to all mortgages,’® correlative 
to the right to foreclose’® and independent of the 
terms of the mortgage.®° 
redemption is entirely independent of the statutory 
right®! to redeem after sale®? 
the limitations imposed on the statutory right.®? 

[§ 2073] b. Character as Estate or Interest in 
Land. The right of the mortgagor to redeem after 
condition broken, recognized by equity, although the 
mortgage operated at law as an absolute convey- 
ance,** is treated by that court as an estate in the 
land,®> and as a substantial interest in the land 
itself,8* it being the settled doctrine in equity that 
the mortgage is a mere security, constituting simply 


The equitable right of 


and is unaffected by 


a lien or encumbrance*’ and that the equity of re- 


demption is the 


of Lateran in 1179, we find, accord- 
ing to Matthew Paris (Historia Ma- 
jor, 1684 ed. at pp. 114-115), that 
famous assembly of ecclesiastics 
condemning usurers and laying down 
that when a creditor has been paid 
his. debt he should restore his 
pledge. It was therefore not sur- 
prising that the Court of Chancery 
should at an early date have begun 
to exercise jurisdiction in personam 
over mortgagees. This jurisdiction 
was merely a special application of a 
more general power to relieve against 
penalties and mould them into mere 
securities. The case of the common 
law mortgage of land was indeed a 
gross one. The land was conveyed 
to the creditor upon the condition 
that if the money he had advanced to 
the feoffor was repaid on a date and 
at a place named, the fee simple 
should revest in the latter, but that 
if the condition was not strictly and 
literally fulfilled he should lose the 
land for ever. What made the hard- 
ship on the debtor a glaring one was 
that the debt still remained unpaid 
and could be recovered from the 
feoffor notwithstanding that he had 
actually forfeited the land to his 
mortgagee. Equity, therefore, at an 
early date began to relieve against 
what was virtually a penalty by 
compelling the creditor to use his 
legal title. as. a @mere security.” 
Kreglinger v. New Patagonia Meat, 


CLC COs id ey lal) Ace © eeciose op. 
6 BRC 394. 

iets. CHICA) Ot an. (OOrLV, 
Fosdick, 106 U. S. 47, 27 lh. ed. 47. 

Ariz.—Coffin v. Green, 21 Ariz, 54, 
185-P 361. 

D. C.—Ingersoll v. Tyler, 47 App. 


328. 
Ill.—Jennings v. Kotz, 299 Ill. 465, 
132 NE 625. 


Md.—Northern Cent. R. Co. v. 
Hering, 93 Md. 164, 48 A 461. 

N. D.—Smith v. Jensen, 16 N. D. 
408, 114 NW 306. 

Or.—Caro v. Wollenberg, 68 Or. 
420, 186 P 866. 

Wis.—Briggs v. Seymour, 17 Wis. 
255, 263. 

“The right of redemption is fa- 


vored in the law; and where it is 
admitted by the pleadings, courts 
will not scan the transaction very 
closely for the sake of defeating it.” 
Briggs v. Seymour, supra, 

78. See supra § 16. 

79. Connor vy. Connor, 59 Fla. 467, 
52 S 727; Kelly v. Lehmann, 297 Il. 
33, 130 NE 375; Caraway v. Sly, 222 
Ill. 203, 78 NE 588; Hickey v. Bar- 
rett, 212 Ill. A, 86. 

[a] Where there can never be a 
right to foreclose, there can be no 
right to redeem. Caraway v. Sly, 
222 111. 203, 78 NE 588. 

Right to foreclose as coexisting 


real beneficial estate,®® tantamount 


one right to redeem see supra 

80. Zimmern v. People’s Bank, 203 
Ala. 21, 81 S 811; Mooney v. Byrne, 
163, N, Yo 86,-57 NE 163. 

[a] The right to redeem is read 
in by the law if not inserted by the 
parties. Mooney v. Byrne, 163 N. Y. 
86, 57 NE 163. 

Contractual stipulations limiting 
right to redeem see infra § 2075. 

81. See infra §§ 2080-2089. 

82. Wiley v. Ewing, 47 Ala. 418; 
Pood Vv. Gray, 11 9Or., 534) 592 


83. Wiley v. Ewing, 47 Ala. 418; 
Spurgin v. Adamson, 62 Iowa 661, 
18 NW 293; Anson v. Anson, 20 Iowa 
55, 89 AmD 514, 

84. See supra § 2. 

85. Ala.—Hughes, etc., Supply Co. 
v. Carr, 203 Ala, 469, 83 S 472. 

Me.—Simonton v. Gray, 34 Me. 50. 
ee Y.—Denton v. Nanny, 8 Barb. 


Tex.—Reisenberg v. Hankins, (Civ. 
A.) 258 SW 904. 

Eng.—Santley v. Wilde, [1899] 2 
Ch. 474, 475; Tarner vy. Turner, 39 Ch. 


D. 456; Casborne vy. Scarfe, 1 Atk. 
aoe" 605, 26 Reprint 377, 18 ERC 


“The right to redeem is not a per- 
sonal right, but an equitable estate 
or interest in the property mort- 
gaged.” Santley v. Wilde, supra. 

“An equity of redemption has al- 
ways been considered as an estate in 
the land, for it may be devised, 
granted, or entailed with remainders, 
and such entail and remainders may 
be barred by fine and recovery, and 
therefore cannot be considered as a 
mere right only, but such an estate 
whereof there may be a Seizin; the 
person therefore entitled to the 
equity of redemption is considered 
as the owner of the land, and a mort- 
gage in fee is considered as personal 
assets.” Casborne v. Scarfe, supra. 

[a] Differs from mortgagee’s es- 
tate.—‘‘The equity of redemption is 
a distinct estate from that which is 
vested in the mortgagee before or 
after condition broken. It is descend- 


ible, devisable, and alienable like 
other interests in real property.” 
Clark v. Reyburn, ah Wall. (U. S.) 
318,321, 119 L..ed: 354; 

86. Zimmern v. People’s Bank, 203 
Ala. 21, 23, 81 S 811; Rainey v. Mc- 
Queen, 121 Ala. 191, 25 S 920; 


Reisenberg v. Hankins, (Tex. Civ. A.) 
258 SW 904. 

“An equity of redemption remain- 
ing in the mortgagor of land is a 
property interest.” Zimmern vy. Peo- 
ple’s Bank, supra. 

87. See supra § 2. 

88. Ark.—Hannah vy. Carrington, 
aida 85; State v. Lawson, 6 Ark. 


346 [42 C.J.] 


to the fee at law where the mortgage is of a fee;*® 
and this doctrine originating in equity has long been 
Hence it has been 
held that an equity of redemption is such an estate 
or interest in land as may pass by descent,®+ or by 


recognized by courts of law.°° 


9 


will,°? or deed;°* or as will pass to the mortgagor’s 
trustee in bankruptcy ;°* or as may be subjected to 
execution,®®> attachment,®® or sale to pay debts of a 
decedent,®” or to rights of curtesy,°* dower,®? or 
homestead;+ or as may be partitioned,’ or taken 
in eminent domain proceedings,’® or escheated,* or 
confiscated in case of war.® The equity of redemp- 
tion is not an element of the interest or estate 
subject to liability by the terms of the mortgage,® 
but on the other hand, it is not an estate distinct 
from any residuary estate remaining in the mort- 
gagor,’ and must pass to every owner thereof.’ 
Lien theory. Where the lien theory of the mort- 
gage, under which the title is not regarded as passing 
from the mortgagor until foreclosure, is adopted,® 
obviously where the mortgagor has originally the 


Cal.—McMillan v. Richards, 9 Cal. 
365, 70 AmD 655. 


ae Y.—Denton v. Nanny, 8 Barb. 
Vt—wWalker v. King, 44 Vt. 601. 
Ont.—Fletcher v. Rodden, 1 Ont. 


155, 160. 

“The [technical] equity of redemp- 
tion is an estate in the land, and the 
person entitled to it is in equity the 
owner of the land.” Fletcher v. 
Rodden, supra. 

83. Kitchens v. Jones, 87 Ark. 502, 
113 SW 29, 128 AmSR 36, 19 LRANS 
723; Walker v. King, 44 Vt. 601. 

g0. State v. Lawson, 6 Ark. 269; 
McMillan vy. Richards, 9 Cal. 365, 70 


AmD 655; McKelvey v. Creevey, 72 
Conn. 464, 466, 45 A 4, 77 AmSR 
321. 


“In substance and effect however, | 


and except for a very limited pur- 
pose, the mortgage is regarded as 
mere security for the performance 
of the duty described in the mortgage 
deed; and the mortgagor is for most 
purposes regarded as the sole owner 
of the land, ‘as well after forfeiture 
as before the execution of the deed; 
and the mortgagee has rather a 
power than an interest, the use of 
which is strictly limited to the col- 
lection of the debt, or enforcement 
of the duty, which the mortgage was 
intended to secure.’ Porter v. Seeley, 
13 Conn. 564. In this view of the 
matter the ‘equity of redemption’ is 
regarded as the land, and its owner 
as the owner of the land, for most 
purposes; while the ‘estate in fee’ of 
the mortgagee is, except for a limited 
purpose, regarded as personal estate 
and mere security.” McKelvey v. 
Creevey, supra. 

91. Descent of eauity of redemp- 
tion as real property see Descent and 
Distribution § 15. 

92. Devise of equitable interest 
see Wills [40 Cyc 1046]. 

93. Transfer of equity of redemp- 
tion see supra §§ 740-784. : 

94. See Bankruptcy § 193. 


95. Sale of eauity of redemption) 


on execution see Executions §§ 89, 
91. 

Sale of ecuity on execution on 
mortgage debt see supra § 652. 

96. Attachment of eauity of re- 
demption see Attachment § 368. 

97. Sale for payment of debts of 
decedent see Mxecutors and Adminis- 
trators § 1480. 

98. Curtesy in eauity of redemp- 
tion see Curtesy § 29. 

99. Dower in equity of redemp- 
tion see Dower §§ 78, 79. 

1. Homestead in equity. of re- 
demption see Homesteads § 148. °* 

2. See Partition [30 Cye 195]. 

3. See Eminent Domain § 86. 

4. Escheat see Escheat § 4, 
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eral release.14 


closure thereof, 


5. Confiscation of alien property 
subject to mortgage see War [40 
Cyc 334]. 

6 Zimmern v. People’s Bank, 203 
Adarr2ls SL S. -Sins 

7 Waters v. Shade, 2 Grant Ch. 
(Ont.) 457. 

[a] Discussion of ~rule.—‘‘Every 
owner of an estate, when he places 
a burden upon it must retain the 
right to discharge such burden; but 
this right, is not a separate estate, 
distinct from the residue of the es- 
tate remaining after the burden is 
created, but a right of property, like 
the right to receive rent when land 
is demised for years with a _ reser- 
vation of rent. To hold the right to 
redeem the term and the reversion 
to be separate estates, is to ascribe 
to the mortgagor (which is certainly 
intended only to give an estate to 
the mortgagee) the operation not 
only of vesting an estate in him, but 
also of vesting a new estate in the 
mortgagor. The mortgage is a mere 
charge, and the equity of redemp- 
tion, as it is called, is a mere right 
to relieve the estate of it, which 
must belong to every owner of the 
estate, and is a right of property 
merely, and not a distinct estate 
per se. When a mortgage in fee is 
ereated, the whole legal estate is 
vested in the mortgagee, and the 
mortgagor retains only an equitable 
estate, whichis called an equity of 
redemption; but when a mortgage 
is created by the owner of the fee 
for a term of years, the mort- 
gagor retains a legal estate, and 
he cannot have this estate and also 
an equitable chattel interest dis- 
tinct from, but connected with, it. 
An eduity of redemption upon a 
mortgage in fee subsists by itself, 
because the whole estate of the 
mortgagor has been converted into 
a mere equity; but after a mort- 
gage for a term of years has been 
carved out of the fee, the estate of 
the mortgagor is not wholly - equi- 
table; he has a legal estate; and a 
legal and equitable estate cannot sub- 
sist in the same lands, at the same 
time, in the same _ person. If the 
right to redeem the term could be 
considered a separate estate, it could 
not subsist as such, but would merge 
in the legal inheritance, both as be- 
ing a chattel interest, and also as 
being an equity. Every owner of 
lands in fee simple has a legal and 
beneficial estate, but they are in- 
separably united; because a legal and 
equitable interest in the same lands 
cannot exist at the same time in the 
same person; and the sheriff, when 
he sells and conveys the lands of 
this person, transfers both the legal 
and beneficial interest. Now, when 


[§§ 2073-2074 


legal estate, it remains in him, although it may 
be called an ‘‘equity of redemption.’’'° 
has been held under the lien theory that the right 
ef redemption is not an estate or an interest in the 
land in any sense other than that it is a necessary 
incident to the ownership thereof.1+ 

Absolute deed as mortgage. 
solute deed which is intended as security for a debt, 
and hence operates as a mortgage,’? the right of the 
grantor to establish and enforce his equity is a 
mere right and not an estate in the land.1* Although 
the mortgage is in the form of an absolute decd, 
the mortgagor’s right of redemption is not a mere 
claim or demand which would be cut off by a gen- 


Henee it 


In ease of an ab- 


[§ 2074] c. Inception and Duration of Right. The 
equitable right of redemption after default or, as 
it has been termed, the ‘‘equity of redemption,’’ 
comes into existence with the execution of the mort- 
gagel® and is terminated by a valid completed fore- 
16 yniess the foreclosure has been 


a mortgage for years is carved out 
of this fee simple, the mortgagee 
takes nothing but a legal term of 
years, and a beneficial interest com- 
mensurate with his security. What- 
ever is not carved out of the estate 
must remain in the mortgagor; and 
therefore, the whole legal and equi- 
table estate, excepting what has be- 
come vested in the mortgagee, re- 
mains in him, inseparably connected, 
just as before; for the mortgage, 
which only gives an estate to the 
mortgagee, can have no effect on the 
estate of the mortgagor, save to 
carve a portion-out of it, leaving the 
remainder in statu quo. The right 
to redeem the term is just a portion 
of this beneficial interest.” Waters 
v. Shade, 2 Grant Ch. (Ont.) 457, 471. 

8. Waters v. Shade, supra. 

9= >See: supra § 43° 

10.. See Bradbury v. Davenport, 
114 "Cali 593, 46. P1062 557 AmSR 
92; Benton Land Co. v. Zeitler, 18% 
Mo. 251, .81 SW 1982.70) uRA 994% 
Yeo v. Mercereau, 18 N. J. L. 387; 
Navassa Guano Co. v. Richardson, 26 
S. C. 401, 2.SE 307; Simons v. Brice, 
LOMS Ge 3542 

11. Wissmath 


Mississippi River Power Co., 179 
Iowa 13809, 13826, 162 NW 846, LRA 
1917F 790. 

“While the ownership continues, 


the right of redemption continues. 
When the ownership ceases, the 
right of redemption ceases likewise, 
of necessity. There can be no right 
of redemption without ownership, and 
ownership without a right of re- 
demption would not be ownership.” 
Wissmath Packing Co. v. Mississippi 


“River Power Co., supra. 


12. See supra §§ 64-1538. 

13. Evans vy. Brendle, 173 N. CGC. 
149, 91 SH 723. 

14. Luesenhop y. Hinsfeld, 184 N. 
BYE Oe did, ING Heel Odes 

15. See supra § 2068. 

16. Ala.—McAllister vy. Catchings, 
210 Ala. 392, 98 S 308; Allison v. 
Cody, 206 Ala. 88, 89 S 238; Summer- 
ford vy. Hammond, 187 Ala. 244, 65 
S 831; Lewis v. McBride, 176 Ala. 
134, 57 S 705; Bugbee v. Howard, 
32 Ala. 713 [rev on other grounds 24 
How. (U. 8.) 461, 16 L. ed. 7537. 

Cal.—Baker v. Firemen’s Fund Ins. 
Cox 9 Cal A Rote Da 8h ie 

Conn.—Waters v. Hubbard, 44 
ee 340; Weiss v. Alling, 34 Conn. 


Ga.—Willis v. McIntosh, 1 Ga. Dec. 
Bates Ose 

Ill.—Preschbaker v. Feaman, 32 Ill. 
475; Weiner v. Heintz, 17 Ill. 259. 

Ind.—Heimberger v. Boyd, 18 Ind. 
420; Ft. Wayne Builders’ Supply Co. 
v. Pfeiffer, 60 Ind. A. 615, 111 NB 
192. See Butler v. Thornburgh, 153 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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waived or opened.17 


It may also be barred by the 
dismissal of the bill in a suit to redeem,!8 or by 
failure to redeem within the allotted period in such 
a.suit,?® or by the running of the statute of limi- 
tations,*° or by the application of the doctrines of 
waiver,”+ estoppel,?* or laches,?? or by adverse pos- 
session,”? or contractual transfer to the mortgagee.?° 
A sale or lease of a part of the mortgaged premises 
by the mortgagee before foreclosure does not preju- 
dice the right of redemption of the mortgagor.*® 
In the absence of a statute so providing, the equity 
of redemption cannot be barred by a sale to the 
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mortgagee on execution on a judgment obtained by 


Ind. 530, 55 NE 417 (considering ef- 
fect of reversal of decree). 
Iowa.—Mayer v. Farmers’ Bank, 44 
Iowa 212;. Wagner v. Galyear, 13 
Iowa 598; Stoddard v. Hays, 12 Iowa 
576; Kramer v. Rebman, 9 Iowa 114. 
Me.—Spring v. Haines, 21 Me. 126. 
Mass.—Butler v. Seward, 10 Allen 


466. 

Mo.—White v. Smith, 174 Mo. 186, 
73 SW 610. 

Nebr.—Shockley v. Homer, 87 
er 146, 127 NW 145, LRA1915C 

N. J.—Dickinson vy. Trenton, 35 N. 
AF Bae 416. 

N. Y.—Terrett v. Crombie, 55 N. Y. 


683 mem [aff 6 Lans. 82]; White v. 
Lester, 4 Abb. Dec. 585, 1 Keyes 316, 
34 HowPr 136; Barnard v. Jersey, 39 
Mise. 212, 79 NYS 380; Brown v. 
Frost, 10 Paige 243, Hoffm. 41. 

Oh.—Dennison vy. Allen, 4 Oh. 495; 
Lytle v. Reed, Wright 248. 

Okl.—Payne v. Long-Bell Lumber 
Cor, GOK 46835.) 60. (bo don 

Wash.—Parker v. Dacres, 2 Wash. 
Tp Aso to Pesosmlatl 130. ,Ua4S.0435. 9 
SCt 438, 32 L. ed. 848]. 

Eng.—Campbell v. Holyland, 7 Ch. 
D. 166; Skeffington v. Whitehurst, 3 
Y. & C. Exch. 1, 160 Reprint 589. 

B. C.—DeBeck vy. Canada Perma- 
nent Mortg. Corp., 4 WestLR 91 [app 
dism 12 B. C. 409]. 

Ont.—Trinity College v. Hill, 2 
Ont. 348 [app dism 10 Ont. A, 99]. 

[a] Deeds of trust.—A mortgage 
and a deed of trust to secure the 
payment of a debt or other thing are 
alike in that both are conveyances as 
security, and both are redeemable at 
any time before a sale of the prop- 
erty conveyed and not afterward. 
Hogan v. Lepretre, 1 Port. (Ala.) 392. 

{b] Foreclosure of one of two 
mortgages held by the same person. 
—Where the same person holds two 
mortgages on the same land, a fore- 
closure of one of the mortgages will 
extinguish the equity of redemption. 
Weiss v. Alling, 34 Conn. 60. 

[c] Terms of decree to effect bar. 
—No particular words are required in 


a decree of foreclosure to bar the 
equity of redemption. Stoddard v. 
Forbes, 13 Iowa 296. 

{d] Expulsion of mortgagor.— 
Where the mortgagor had been 
driven away by military force, ju- 
dicial proceedings of foreclosure 


against him were held not to cut off 
the right of redemption. Dean v. 
Nelson, 10 Wall. (U. S.) 158, 19 L. 
ed. 926. 

[e] Attempted foreclosure by 
heirs of mortgagee.—The right of a 
mortgagor to redeem is not affected 
by the fact that after the death of 
the mortgagee, intestate, his» heirs 
at law entered and took all the steps 
which would have been needful to 


foreclose the mortgage for breach of} 


the condition, if they had been law- 
fully entitled to foreclose it, and 
they held open and peaceable pos- 
session of the land for more than 
eight years, when an administrator 
was first appointed on the petition 


of the mortgagor. Haskins v. 
Hawkes, 108 Mass. 379. 
{f] Failure to make statement of | 


rents received.—A mortgagor’s right 
to redeem is not barred by foreclo- 


sure where the mortgagee was _ in 
default in not furnishing, on request, 
a statement of the rents received by 
him, and in not having so kept his 
accounts of the rents that he could 
make such a statement. Tetrault v. 
Labbe, 155 Mass. 497, 30 NE 173. 

{g] Premature foreclosure not a 
bar.—Foreclosure of a mortgage of 
indemnity before the mortgagee had 
been damnified does not bar the mort- 
gagor’s right of redemption. 
ton v. Prentiss,* Walk. (Mich.) 529. 

{h] Right of redemption restored 
by reversal of decree.—A mortgagor’s 
right of redemption is restored by 
the reversal of the judgment under 
which the mortgaged property was 
sold, where the mortgagee was the 
purchaser and was still the owner at 
the time of reversal. Hubbell v. 
Broadwell, 8 Oh. 120. ‘ 

[i] After order nisi—Right to re- 
deem continues after order nisi in 
foreclosure until made absolute. De- 
Beck v. Canada Permanent Mortg. 
Corp., 4 WestLR 91 [app dism 12 
B. C. 409]. 

{iji] Affidavit.—Under a_ statute 
permitting foreclosure by taking pos- 
session and providing that such pos- 
session for one year shall extinguish 
right to redeem if after such year 
and within three months mortgagee 
files an affidavit, the filing of the affi- 
davit within the statutory period is 
essential in order to terminate right 
to redeem. Barton v. Conley, 119 
Me. 581, 112 A 670. 

[k] Statutory provisions for ex- 
tinguishing right to redeem after 
foreclosure must be followed. Bar- 
ton v. Conley, 119 Me. 581, 112 A 
670.> 

Effect of redemption of second 
mortgage see infra § 2294. 

When foreclosure completed gen- 
erally see supra § 1110. 

17. See infra § 2168. 

Equitable relief see infra § 2164. 

Waiver of foreclosure: 

Generally see supra § 1118. 

Opening foreclosure by entry see su- 
pra §§ 1250-1257. 

1 


8 See infra § 2285. 

19. See infra , rane 

20. See infra 159 

21. See infra § ates, 2087. 

22. See infra § 2145. 

23. See infra §§ 2149, 2157. 

24. See infra §§ 2150, 2154, 

25.. See supra § 870. 

26. Wilson v. Troup, 7 Johns, Ch. 
(N. Y.) 25 [aff 2 Cow. 195, 14 AmD 
458]. 

27. Powell v. Williams, 14 Ala, 


476, 48 AmD 105. 

Sale of equity on execution see 
supra § 652. 

28. Ariz.m—Western Land, ete., Co. 
vy. Arizona Nat. Bank, 236 P 725. 

Ga.—Suttles v. Sewell, 105 Ga. 129, 
31 SE 41. 

Ind.—Hiceman v. Finch, 79 Ind. 
Lyn bu 

Iowa.—Mayer v. Farmers’ Bank, 44 


Iowa 212. Compare Dolan v. Mid- 
land Blast Furnace Co., 126 Iowa 
254, 100 NW 45 (where the court 


stated that while it might be that a 
sale under foreclosure cuts off the 
equity of redemption of the mort- 
gagor, and that his rights thereafter 
are Statutory, it does not follow that 
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him for the mortgage debt.?7 

Sale under foreclosure judgment or decree. 
equitable right of redemption is commonly held to 
be terminated by a sale under a foreclosure judg- 
ment or decree,?® although, where the decree of 
foreclosure stipulates that the equity of redemption 
shall be barred upon confirmation of the sale, the 
mortgagor may be permitted to redeem upon a peti- 
tion filed after the sale and before confirmation.?® 

Sale under power. 
eut off by a valid sale under a power in the mort- 
gage,°° with or without the making of a deed to the’ 


The 


The equity of redemption is 


equity will not grant relief and re- 
fuse to call the certificate holder to 
an accounting in an action in equity 
to determine just how much the 
mortgagor must pay to remove the 
lien from his land where the certifi- 
cate holder takes possession without 
the consent of the redemptioner, re- 
ceives the rents and profits, or con- 
verts the property or some part 
thereof to his own use). 

Mont.—Montana Banking Corp. v. 
Hein, 52 Mont. 238, 156 P 1085. 

N. J.—Wimpfheimer v. Prudential 
Ins..Co., 56 N. J. Hq. 585, 39 A 916. 

N. Y.—lLansing v. Goelet, 9 Cow. 
346; Brown v. Frost, 10 Paige 243, 
Hoffm. 41. See Nutt v. Cuming, 155 
N. Y. 309, 49 NE 880 (holding equity 
of redemption barred after sale and 
conveyance and not from date of 
entry of judgment). To same effect 
Barnard v. Onderdonk, 98 N. Y, 158 
[aff 11 AbbNCas 349, 2 N. Y. Civ. 
Proce. 294]. 

[a] |The equity of redemption 
must not be confounded with a right 
of redemption.—A mortgagor has an 
equity of redemption until the sale, 
and not afterward. After sale, he 
has right of redemption if the stat- 
utes give it. Mayer v. Farmers’ 
Bank, 44 Iowa 212. 

[b] Continues until sale.-—Atwood 
v. Carmer, 75 N. J. Hq. 319, 73 A 114; 
Stubbings v. Umlah, 40 N. S. 269. 

[ec] Delivery of deed (1) pursuant 
to order of confirmation is not nec- 
essary to completion of sale where 
sale has been regularly made and 
duly confirmed. Union Bldg., ete., 
Assoc. v. Childrey, 97 N.. J. Eq. 20, 
127 A 253. (2) Delivery of deed is 
not necessary. Barnard v. Jersey, 
39 Misc. 212, 79 NYS 380;: Brown v. 
Frost, 10 Paige CNi YS) 343, Hoffm. 
41. (3) In view of Civ. Code (1913) 
pars 1373-1383, inclusive, equity of 
redemption cannot be extended be- 
yond date of foreclosure sale, as by 
decree barring such equity from and 
after delivery of deed, but ipso facto 
expires on day of sale, and parties 
are relegated to statutory right of 
redemption. Western Land, etce., Co. 
v. Arizona Nat. Bank, (Ariz.) 236 P 


725. 

{d] Statutory right prevents ex- 
tension of equity by decree. Western 
Land, etc., Co. v. State Nat. Bank, 
mrt 239 P 299 [den reh 236 P 

29. Pope v. Wylds, 167 Ark. 40, 266 
SW 458. 

30. U. S.—Bell Silver, ete., Min. 
Co. v. Butte First Nat. Bank, 156 
U. S.. 470; 15 SCt 440, 39 Li. ed. 497: 
Parker ive .Wacnes,) 130 Ure Ss. oe 
SCt 483, 32 L. ed. 848; Jackson v. 
Lawrence, 117 U. S? 679, 6 SCtEro1S; 
29 L. ed, 1024; Blackshear v. Dothan 
First Nat. Bank, 261 Fed. 601. 

Ala.—Smith v. Jack, 209 Ala. 520, 
96 S 419; New Brockton Bank v. 
Dunnavant, 204 Ala. 636, 87 S 105; 
Randolph v.. Bradford, 204 Ala. 378, 
86 S 39; Irby v. Commercial Nat. 
Bank, 203 Ala. 228, 82 S 478; Jones 
v. Meriwether, 2038 Ala. 155, 82 S 185; 
Summerford v. Hammond, 187 Ala. 
244, 65S 831; Dozier v. Farrior, 187 
Ala, 181, 65 S 364; Narrell v. J. R. 
Phillips Mercantile Co., 185 Ala. 141, 
64 S 305; Pitts v. American Freehold 
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purchaser, 81 and niionen there must be a valid 
sale,°? a sale which is merely voidable by the mort- 
gagor may be sufficient to cut off the equity of 
redemption*®*® until the sale has been disaffirmed.** 


Foreclosure of second mortgage. 


Land Mortg. Co., 157 Ala. 56, 47 S 
242; Jackson v. Tribble, 156 Ala. 480, 
47 S 310; Woodruff v. Adair, 131 Ala. 
530, 32 S 515; American Freehold 
Land Mortg. Co. v. Pollard, 120 Ala. 
1, 24 S 736; Hambrick v. New Eng- 
land Mortg. Security Co., 100 Ala. 
551, 13 S 778; Durden v. Whetstone, 
92 Ala. 480, 9 'S 176; Aiken v. Bridge- 
ford, 84 Ala. 295, 4 S 266; Powers v. 
Andrews, 84 Ala. 289, 4 s 263; Mew- 
burn ’v. Bass, 82 Ala. 622, 2 S 520; 
Gassenheimer v. Moulton, 80 Ala. 
521, 2 S 652; Comer v. Sheehan, 74 
Ala. 452; Bailey v. Timberlake, 74 
Ala. 221; Cooper v. Hornsby, 71 Ala. 
62% Harris) vi Miller, 71 \Ala.” 26; 
McGuire v. Van Pelt, 55 Ala. 344. 

Ark.—Hudgins v. Morrow, 47 Ark. 
515, 2 SW 104; Robards v. Brown, 40 
Ark. 423; Crittenden v. Johnson, 11 
Ark. 94. 

Cal.—Odd Fellows’ Sav., etc., Bank 
v. Harrigan, 53 Cal. 229; City Lumber 
Co. v. Brown, 46 Cal. ‘A. 603, 189 P 
830. 

Colo.—Lane v. Morris, 77 Colo.- 343, 
237 P 154; Nippel v. Hammond, 4 
Colo. 211. 

Ga.—Beckom v. Smali, 152 Ga. 149, 
108 SE 542; Carrington Vv. Citizens’ 
Benly 144 Ga. 52, 85 SE .1027. 

Ill.— Ryan v. Sanford, 1335 Die 29k; 
24 NE 428; Weld v. Rees, 48 Ill. 428; 
\Gillespie v. Smith, 29 Tl. 473, 81 
AmD 328; Bloom v. Van Rensselaer, 
15 Ill. 503. 

Iowa.—Lowe vy. Grinnan, 19 Iowa 

3 


Mass.—Mitchell v. Wright, 234 
Mass. 458, 125 NE 638; Way v. Mul- 
let, 143 Mass. 49, 8 NE 881; Kinsley 
v. “Ames, 2 Metc. 29. 

Minn.—Jacoby v. Crowe, 36 Minn. 
93, 30 NW 441. 

Miss.—Dibrell v. Carlisle, 48 Miss. 
691; Hyde v. Warren, 46 Miss. 13. 

Mo.—Ferguson Vv. Soden, 111 Mo. 
208, 19 SW 727, 33 AmSR 512; Plum 
v. Studebaker Bros. Mig. Co; 39 Mo. 
162, 1 SW 217. 

Mont.—Montana Banking Corp. v. 
Hein, 52 Mont. 238, 156 P 1085. 

N.vY.—Tuthill ye "Tracy, 31 N. Y. 
157; Lewis v. Duane, 69 Hun 28, 23 
NYS 433; Osborn v. Merwin, 12 Hun 
3a25 Bryan v. Butts, 27 Barb. 503 [aff 
28 HowPr 582]. 

N. C.—Lewis v. Nunn, 180 N. C. 
159, 104 SE 470; Dunn v. Oettinger, 
148 N. C. 276, 282, 61 SE 679 [quot 
eyes Paschal v. Harris; 74 N. C. 
33 


Ny D.—Grandin v. Emmons, 10 N. 
D. 223, 86 NW 723, 88 AmSR 684, 54 
LRA 610. 

Oh.—Brisbane v. Stoughton, 17 Oh. 
482; Turner v. Johnson, 10 Oh. 204. 

R. L—Bull’s Pet, 15 ae Ut 534, 10 
A 484, d 

Tex.—Hampshire v. Greeves, 143 
SW 147; Wiener v. Zweib, 105 Tex. 
262, 141 SW 771, 147 SW 867; Punt- 
ney v. Moseley, CCiws FAS) 237 SW 
1116; Slay v. Coss, (Civ. A.) 233 SW 
2483 "Tolleson ..v: ‘“Nobles;.* (Civ? A) 
152 SW 850; Davidson v. Jefferson, 
(Civ. A.) 76 SW 765; Maulding v. 
Coffin; (6 Tex. Civ. A. 416, 25 SW 
480. 

eae es v. Mann, 88 Va. 212, 13 
SE 3 

ie a rnciaty v. Yorkshire Guar- 


antee; ete, Corp.) Ltd, 14 Be Cr 28: 
i Man.—Saltman v. McColl, 19 Man. 
56. 


Ont.—Standard Realty Co. v. Nich- 
olson, 24 Ont. L. 46, 2 OntWN 1189, 
19 OntWR 373; Chatfield v. Cunning- 
ham, 23° Ont, 153; Brown v. Wood- 
house, 14 Grant Ch. 682. 

[a] Reason for rule precluding 
court from permitting redemption 
after bona fide sale under power is 
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The right of 


that it has no power to interfere with 
rights arising under contract. Stana- 
ard Realty Co. v. Nicholson, 24 Ont. 
I 46, 2.OntWN £189; 19. OntWR 373. 

[b] Mere inadequacy of the price 
for which the property was sold, un- 
der a power contained in the mort- 
gage or deed of trust, is not suffi- 
cient to give the mortgagor a right 
to redeem. Weld v. Rees, 48 Ill. 428; 
Ferguson v. Soden, 111 Mo. 208, 19 
SW 727, 33 AmSR 512. 

{c] The existence in a mortgage 
of an option enabling the mortgagee 
to purchase at a fixed price on de- 
fault, subject to a right of redemp- 
tion, in addition to a general power 
of sale, does not continue the equity 
of redemption in force after a sale 
under the eee as power. Lewis v. 
Nunn, 180 N. C. 159, 104 SE 470. 

ol. New Brockton Bank v. Dunna- 
vant, 204 Ala. 636, 87 S 105; Jackson 
v. Tribble, 156 Ala. 480, AT S 310; 
Woodruff v. Adair, 131 Ala. 530, 32 
S 515; Durden v. Whetstone, 92 ‘Ala. 
480, 9 S 176; Mewburn v. Bass, 82 
Ala. 622,28 520; Cooper v. Hornsby, 
(AeA anole Carrington v. Citizens’ 
Bank, 144 Ga. 52, 85 SE 1027. 

S27 U- S.—Shillaber v. Robinson, 
97 U. S. 68, 24 L. ed. 967; Bigler v. 
Waller, 14 Wall. 297, 20 L. ed. 891; 
Stinson v. Pepper, 47 Fed. 676. 

Ala.—New Brockton Bank v. Dun- 
navant, 204 Ala. 636, 87 S 105; Ran- 
dolph v. Bradford, 204 Ala. 378, 86 
S 39; Alexander v. Hill, 88 Ala. "487, 
ts 238, 16 AmSR 55; Gunn v. Brant- 
ley, 21 Ala. 633; Hogan v. Lepretre, 
LMP Ort s 92: 

Cal.-Benham v. Rowe, 2 Cal. 387, 
56 AmD 342. 

Ill—Moore v. Titman, 44 Ill. 367; 
Williamson v. Stone, 27 Ill, A. 214 
[aff 128 Ill. 129, 22 NE 1005]. 

Mass.—Moore v. Dick, 187 Mass. 
207, 72 NE 967; Tetrault v. Labbe, 
155 Mass. 497, 30 NE 173; Smith v. 
Provin, 4 Allen 516; Roarty Vv. 
Mitchell, 7 Gray 243. 

Mich.—Grover v. Fox, 36 Mich. 461; 
Emerson v, Atwater, 7 Mich. 12. 

Mo.—Keith v. Browning, 139 Mo. 
190, 40 SW 764. 

N. Y.—Thompson yv. Commissioners 
for Loaning Certain Moneys, 79 N. 
Y. 54 [rev 16 Hun 86]; Canton Lum- 
ber Co. v. Spears, 36 NYS 307. 

N. C.—McNair v. Pope, 100 N. C. 
404, 6 SEH 234; Whitehead v. Hellen, 
76 N.C. 99. 

B. C.—Carter v. Bell, 21 B. C. 55, 
21 DomLR 248, 31 WestLR ie yits} West 
Wkly 47. 

Man.—Smith v. National Trust Co., 
20 Man. 522 [app dism 45 Can. S. C. 
618, 1 DomLR 698, 21 WestLR 97, 
ik WestWkly 1122]; Winters v. Mc- 
Kinstry, 14 Man. 294. 

[a] Invalid foreclosure sale nei- 
ther destroys the equitable right to 
redeem nor creates the _ statutory 
right. Randolph v. Bradford, 204 
Ala. 378, 86 S 39; Baker v. Bliasberg, 
eucr Mercantile Co., 201. Ala. ‘591, 79 
S 13; Summerford v. Hammond, 187 
Ala. 944, 65 S 831. 

[b] Sale before maturity of debt 
or without giving required notice in- 
effectual. Randolph v. Bradford, 204 
Ala. 378, 86 S 39. 

[c] Sale must be valid.—Smith v. 
National Trust Co., 20 Man. 522 [app 
dism 45 Can. S. C. 618, 1 DomLR 
698, 21 WestLR 97, 1 WestWkly 
1122]. 

{d] Countervailing equities. — 
Where one holds mortgaged land on 
a parol agreement that he shall sell 
the property and pay the mortgage 
debts, and account to the grantor for 
the balance, he holds it subject to the 
debtor’s equities, and cannot cut off 


[§§ 2074-2075 


the mortgagor to redeem a first mortgage is lost by 
the foreclosure of a second mortgage.*® 

[§ 2075] d. Waiver and Release. For reasons of 
equity®® embodied in the maxim, Once a mortgage, 
always a mortgage,?? and of public poliey** some- 


those equities by selling the land 
mortgaged, under the power of sale, 
and bidding it in himself. Hmerson 
v. Atwater, 7 Mich. 12. 

[e] A colorable sale under a power 
will not terminate the right to re- 
deem from the mortgage.—Winters v. 
McKinstry, 14 Man. 294. 

{[f{] Where mortgagee or his as- 
signee purchases at his own sale (1) 
the sale is voidable (see supra 
§ 1431), (2) may be disaffirmed (see 
supra § 1431), and (3) redemption 
had from the mortgage (Williams v. 
Wilson, 205 Ala. 119, 87 S 549). 

33. McCall v. Mash, 89 Ala. 487, 7 
S 770, 18 AmSR 145. 

34. McCall v. Mash, supra. 

[a] The result of a warrantable 
disafirmance of a mortgage foreclo- 
sure sale is to restore the status ex- 
isting before foreclosure and to re- 
invest the disaffirmer with his equity 
to redeem, which, until disaffiirmance, 
is cut off by the sale. Pitts v. 
American Freehold Land Mortg. Co., 
157 Ala. 56, 47 S 242. 

4 35. Colwell v. Warner, 36 Conn. 
24. 

Effect of redemption of second 
mortgage see infra § 2294. 

36. Ray v. Patterson, 170 N. C. 
226, 87 SE 212; Grover v. Hawthorne, 
62 Or. 77, 114 ’P 472, 121 P 808. 

Sis. S.—Legegat v. McLure, 234 
Fed. 620, 148 CCA 386; Richmond v. 
Richmond, 20 F. Cas. No. 11,801. 


11S2h Pierce v. Robinson, 13 Cal. 
Ill.—Tennery v. Nicholson, 87 Ill. 
464; Willets v. Burgess, 34 Ill. 494; 


Tillson v. Moulton, 23 Ill. 648; Wyn- 
koop v. Cowing, om abt, 570; Essley v. 
Sloan, 16 Ill. A. 63. 

Ind.—Loeb v. McAlister, 15 Ind. A, 
643, 41 NE 1061, 44 NE 378. 

Me.—McPherson  v. Hayward, 81 
Me. 329, 17 A 164; Reed v. Reed, 75 
Me. 264. 

N. J.—Vanderhaize v. Hugues, 13 
Nee ud eas. 

N. Y.—Macauley v. Smith, 132 N. Y. 
524, 50 NE 997, 28 AbbNCas 276; 
Clark v. Henry, 2 Cow. 324. 

N. C.—Poston v. Jones, 122 N. C. 
536, 29 SE 951. 

Oh.—Wilson v. Giddings, 28 Oh. 
St. 554. 

Pa.—Random vy. Swartz, 1 Yeates 
ia Tompkins v. Merriman, 6 Kulp 
aA pe v. Worthington, 6 

Eng.—Noakes v. Rice, [1902] A. C. 
24; Goodman vy. Grierson, 2 Ball & 
B. 274, 18 ERC 6; Newcomb y. Bon- 
ham, Freem, 67, 22 Reprint 1068, 2 
Vent. 364, 86 Reprint 488, 1 Vern. Ch. 
7, 214, 232, 23 Reprint 492, 435; How- 
ard Vv. Harris, 1 Vern. Ch, 33, 23 Re- 
print 288. 

[a] “In ascertainine the original 
character of a transaction, it is ever 
to be borne in mind, that no subse- 
quent agreement can alter that char- 
acter; but it does not therefore fol- 
low that we are to examine the origi- 
nal contract only, and shut our eyed 
to the subsequent acts and conces- 
sions of the parties tending to show 
what was such original character in 
its inception.” Campbell vy. Worth- 
me tOr a e Vt. 448, 454, 

. ansil v. "McCumber, Iowa 
206 NW 680; Williams v. Rese 
118 Kan. 347, 235 P 111; Holden Lana, 
GUC COw Vv, interes State Trading Co., 
ipa pees wae Be 733, LRA1915B 

outhwick vy. Bigelo 
299 129 NB 452, gelow, 237 Mass. 

[a] Reason for rule is that im- 
provident persons, in straits to obtain 
money, would be likely to make con- 
tracts, the literal enforcement PE eihed eck mend ATi be Aalst sev ne ES EYP Oe Le UP lng Sie 6 


For later cases, developments and etsland changes in'the law see: cumulative Annotations Sale title™paeelayadlnoks Hissin ae in the law see cumulative Annotations, same title, page and ,note number, 


§ 2075] 


times evidenced by statute,*® a stipulation in a 
mortgage*® or equivalent instrument,*! or in a con- 
temporaneous collateral agreement,*? or even in a 
subsequent executory agreement,** waiving the 
equity of redemption in advance and agreeing that 
the forfeiture shall become absolute upon breach of 
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condition, is invalid. Such a stipulation is beyond 
the powers of the parties** and cannot be accom- 
plished by any device or contrivance,*® regardless 
of the intention of. the parties,*® the language used 
by them,*? or the form of the transaction,** if, in 
fact, the transaction involves the pledge of real 


which would work great hardship 
upon them, to the detriment of the 
public as well as themselves. South- 
wick v. Bigelow, 237 Mass. 299, 129 
NE 452; Desseau v. Holmes, 187 
papal 486, 488, 73 NE 656, 105 AmSR 


‘tb) Default decree that deed 
given as security had become abso- 
lute, which directed cancellation of 
contract for reconveyance on pay- 
ment of debt, held erroneous. Wil- 
liams v. Schrock, 118 Kan. 347, 235 
Baristas 

39. See statutory provisions; and 
Corcoran y. Hinkel, 4 Cal. Unrep. 
Cas. 360, 34 P 1031 (holding statute 
not to preclude sale by mortgagor to 
mortgagee). 

40. U. S.—Peugh y. Davis, 96 U. 
S. 332, 24 L. ed. 775 

Ala.—Parmer vy. Parmer, 74 Ala. 


285. 

Ark.—Quartermous v. Kennedy, 29 
Ark. 544, 

Ill.—Bearss v. Ford, 108 Il. 16; 
Tennery v. Nicholson, 87 Ill. 464; 
Willets v. Burgess, 34 Ill. 494; 


Preschbaker v. Feaman, 32 Ill. 475; 
Tillson v. Moulton, 23 Ill. 648; Wyn- 
koop v. Cowing, 21 Ill. 
v. Cooper, 109 Ill. A. 375; Johnson v. 
Prosperity Loan, ete., Assoc., 94 Ill. 
A. 260; Essley v. Sloan, 16 Ill. A. 63 
[aff 116 Ill. 391, 6 NE 449}. 

Boone oe oo v. Caldwell, 4 Kan. 

Ky.—Skinner v. Miller, 5 Litt. 84. 

Me.—Baxter v. Child, 39 Me. 110. 
See Stowe v. Merrill, 77 Me. 550, 1 A 
684 (construing statute authorizing 
limitation of right to redeem to pe- 
riod of one year). 

Minn.—Armstrong v. Sanford, 7 
Minn. 49. Z 

Mo.—Sheppard v. Wagner, 240 Mo. 
409, 144 SW 394, 145 SW 420. 

N. J.—Griffen v. Cooper, 73 N. J. 
Eq. 465, 68 A 1095; Vliet v.. Young, 
34 N. J. Ea. 15; Youle v. Richards, 1 
N. J. Eq. 534, 23 AmD 722. 

N. Y.—Faulkner v. Cody, 45 Misc. 
64,°91 NYS 633; Clark v. Henry, 2 
Cow. 324. 

N. C.—Ray v. Patterson, 170 N. C. 
226, 87 SE 212; Poston v. Jones, 122 
N. C. 536, 29 SE Desi 

Oh.—Stover v. Bound, 1 Oh. St. 107. 

Pa.—Johnston v. Gray, 16 Serg. & 
R. 361, 16 AmD 577; Winton v. Mott, 
4 LuzLegReg 71. 

S. C.—Frady v. Ivester, 118 S. C. 
195, 110 SE 135; Walling v. Aikin, 
1628, Cl bart: 

Tex.—Beale v. Ryan, 40 Tex. 399. 

Wash.—Dennis v. Moses, 18 Wash. 
537, 52° P 333, 40 LRA 302. 

Eng.—Fairclough v. Swan Brewery 
Co.;) Ltd. [1912] “A... Ci 565," AnnCas 
1912D 957; Santley v. Wilde, [1899] 
2 Ch. 474; Mellor v. Lees, 2 Atk. 494, 
26 Reprint 698; Goodman v. Grierson, 
PBA ScTB. 274) 13 “ERE 16) Belli iv. 
Carter, 17 ¢Beavy 11))510 Reprint 935; 
East-India Co. v. Atkyns, Comyns 
346, 92 Reprint 1105; Vernon v. 
Bethel, 2 Eden 110, 28 Reprint 838; 
Price v. Perrie, Freem. 258, 22 Re- 
print 1195; Newcombe vy. Bonham, 
Freem. 67, 22 Reprint 1063, 2 Vent. 
364, 86 Reprint 488, 1 Vern. Ch. 7, 214, 
232, 23 Reprint 266, 422, 435; Foyer 
vy. Lavington, 1 P. Wms. 268, 24 Re- 
print 384; Howard v. Harris, 1 Vern. 
Ch. 190, 23 Reprint 406, 18 ERC 358. 

Can.—Leger v. Fournier, 14 Can. 
SCe Bi: 

B. C.—Manitoba Lumber Co. v. 
Emmerson, 18 B. C. 96, 14 DombLR 
390 [app dism (Can.) 6 WestWkly 
1450]. 

Ont.—Falion v. Keenan, 12 
Ch. 388. 
[a] 


Grant 


“The reason of the rule is, 
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because it puts 
being distressed at the time is gen- 
erally too much inclined to submit to 
any terms.” Clark v. Henry, 2 Cow. 
(N.Y.) 324-331. 

[b] 
absolute deed, with a provision that 
it shall be regarded as a mortgage 
with a right to redeem until a certain 
time and thereafter be an absolute 
conveyance, 
mortgage subject to the right to re- 
deem. Frady v. Ivester, 118 S. C. 
195, 110 SE 135. 

41. U.S.—Russel v. Southard, 12 
How. 139, 13 laledy 92%. Bolin v. 
Wilkes, 949 Fed. MODs lone CCA 615. 

Ark.—Murphy v. Booker, 139 Ark. 
469, 214 SW 63; Page v. Cockrum, 
122 Ark. 472, 184 SW 405. 

Ill.—Bane v. Pritchett, 223 Ill. A. 
617; Peterson v. Peterson, 192 Ill. A. 
553; Barlow v. Cooper, 109 Ill. A. 
375. 

Ind.—Voss v. Eller, 109 Ind. 260, 10 
NE 74. 

Iowa.—Tansil v. McCumber, 206 
NW 680; McGuire v. Halloran, 182 
Iowa 209, 160 NW 363, 165 NW 405; 
Fort v. Colby, 165 Iowa 95, 144 NW 
393; Keeline v. Clark, 132 Iowa 360, 
106 NW 257; Conlee v. Heying, 94 
Iowa 734, 62 NW 678; Baird v. 
Reininghaus, 87 Iowa 167, 54 NW 
148. 

Kan.—Williams v. Schrock, 118 
Kan. 347, 235 P 111. . 

Mo.—Lipscomb v. Talbott, 243 Mo. 
1, 147 SW 798. 

N. J.—Youle v. Richards, 1 N. J. 
Eq. 534, 28 AmD 722. 

N. Y.—-Conover v. Palmer, 123 App. 
Div. sa7, 108 NYS 480. 

Wash.—Boyer v. Paine, 60 Wash. 
Bee xa 110 P 682 [cit Cyc]. 

U. S.—Peugh v. Davis, 96 U. 
Ss. 332, 24 L. ed. 775. 

Ala. ’ Wiekds v. Helms, 82 Ala. 449, 
3 S 106. 

Conn.—Lounsbury v. Norton, 59 
Conn. 170, 22 A 153; Pritchard v. El- 


ton, 38 Conn, 434. 

Ga.—Chapman v. Ayer, 95 Ga. 581, 
238 SE 130. 

Ill. _Halbert v. Turner,! 233 Ill. 531, 
84 NE 704. 

Ind.—Turpie v. Lowe, 114 Ind. 37, 
15 NE 834. 

Kan.—Williams v. Schrock, 118 
Kan eo4 1) 2o0) Euler dls 

Ky.—Timmons vy. Center, 43 SW 
437, 19 KyL 1424. 

Mass.—Southwick vy. Bigelow, 237 
Mass. 299, 129 NE 452 

N. Y.— Macauley ve Smith, 132 N. 
Y., 5245 730" Nie a9 o te Thompson v. 
Lewis, 182 App. Div. 556, 169 NYS 
501; Massari v. Girardi, 119 Misc. 607, 
197 NYS 751; Faulkner v. Cody, 45 
Misc. 64, 91 NYS 688. 

Okl.—Krauss v. Potts, 38 Okl. 674, 
L35i PM3Oz2. 

Vt.—Earle v. Blanchard, 85 Vt. 288, 
81 A 913; 

ne ea v. Collier, 1 Eden 
55, 28 Reprint 605. 

Alta. —Arnold v. National Trust 
Co., 5 Alta..L. 214, 7 DomLR. 754, 22 
WestLR 693, 3 WestWkly 183. 

B. C.—Manitoba Lumber Co. v. 
Emmerson, 18 B. C. 96, 14 DomLR 
390 [app dism (Can.) 6 WestWkly 


Bridgeport 
96 Conn. 696, 
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Conn.—Cohn v. 

Plumbing Supply Co., 

115 A 328, 24 ALR 808. 
Iowa.—Tansil v. McCumber, 


NW 680; Kinkead v. Peet, 137 Iowa 
692, 114 NW 616. 


Kan.—Holden Land, etc., Co. v. 
Inter-State Trading Co., 87 Kan. 221, 
123 P 733, LRAL9I5B 492. 

N. M.—King v. Warrington, 2 N. M. 


the borrower too 
much in the power of the lender who 


A mortgage in the form of an 


continues to remain a 


318. 
N. C.—Bunn v. Braswell, 139 N. C. 

135, 51 SE 927. 

fens I.—Daniels v. Mowry, 1 R. I. 


[a] Reason for rule.—‘‘To hold 
otherwise would be to deprive of the 
benefits of the rule those most in 
need of its protection. If at any 
time after the execution of a mort- 
gage, the mortgagee could, by an ex- 
tension of time or upon any other 
new consideration, obtain from the 
mortgagor a valid agreement that if 
he did not pay the debt in full by a 
certain date he should forfeit the en- 
tire security, then virtually the an- 
cient common-law mortgage would 
be still in vogue, its rigors unre- 
lieved by any equity of redemption. 
The modern tendency is to extend 
rather than to contract the scope of 
equitable relief against forfeitures.” 
Holden Land, etc., Co. v. Inter-State 
Trading Co:., 87° Kan. 221, 227, 123 P 
733, 736, LRA1915B 492. 

[b] Rule applies with equal force 
to agreements made upon renewal of 
the loan or upon extensions of the 
time of its payment. Holden Land, 
etc., Co. v. Inter-State Trading Co., 
some 221) LAS Pe os, lake AG OW oes 


[e] Censideration immaterial. — 
Cohn.v. Bridgeport Plumbing Supply 
ee 96 Conn. 696, 115 A 328, 24 ALR 


[ad] Equity not cut off by subse- 
quent promissory agreements.—Tan- 
a v. McCumber, (Iowa) 206 NW 
680. 

fe] A consent judgment barring 
equity of redemption within a speci- 
fied time is ineffectual. Bunn =v. 
Braswell, 139 N.C. 135, 51° SH 927. 

44. .Peugh v. Davis, 96 Ui Sy) 332, 
24 L. ed. 7753 Johnson v. Prosperity 
Loan, etc., Assoc., 94 Ill. A. 260. 

45. Halbert v. "Turner, 233-I11. 531, 
84 NE 704; Fort v. Colby, 165 Iowa 
95, 144 NW 393; Fairclough v. Swan 
Brewery Co., Ltd., [1912] A. C. 565, 
AnnCasi1912D 957. 

[a] Agreement limiting period of 
redemption to the mortgagor’s life- 
time is invalid.—Halbert v. Turner, 
233 Ill. 531, 84 NE 704. 

46. Johnson v. Prosperity Loan, 
ete., Assoc., 94 Ill. A. 260; Bayley v. 
Bailey, 5 Gray (Mass.) 505; Grover 
v. Hawthorne, 62 Or. 77, 114 P 472, 
121 P 808. 

{a] Reason for rule.—‘It does not 
depend upon the intent of the parties; 
because it is an intent contrary. to 
the rules of law, which the law will 
not carry into effect.” Bayley v. 
Bailey, 5 Gray (Mass.) 505, 510. 

47. Williams v. Williston, 315 Ill. 
178, 146 NE 143; Bearss v. Ford, 108 
Ill. 16; Jones v. Gillett, 142 Iowa 506, 
118 NW 314, 121 NW 5; Mooney v. 
Byrne, 163 N.Y. 86, 57 NE 163; Ray 
ee etree Ne Cx 226) 8%" SB 

12. 

[a] Covenant that right of re- 
demption shall not be claimed after 
a limited period. Jones v. Gillett, 142 
Iowa 506, 118 NW 314, 121 NW 5. 

[b] “Although many «attempts 
have been made, no form of covenant 
has yet been devised that will cut off 
the right of a mortgagor to redeem, 
even after the law day has long 
passed by.’ Mooney v. Byrne, 163 
IN Ye S10; 92) Oi ON L6Se 

48. See cases infra this note. 

[a] Absolute deeds. — Bolin v. 
Wilkes, 249 Fed. 705, 161 CCA 615; 
Rothschild v. Bay City Lumber Co., 
139 Ala. 571, 36 S 785; Coffin v. Green, 
21 Ariz. 54, 185 P 361; Hodgkins v. 
Wright, 127 Cal. 688, 60 P 431; Mar- 
shall vy. Russell, 61 Colo. 417, 158 P 


350 [42 C.J.] 


estate as security for a debt,#® and although the par- 
ties were dealing at arm’s length and each got 
exactly what he wished to bargain for.°° 
an agreement valid which, withont entirely waiving 
the equity of redemption, limits it as to the time 
within which it may be exercised,*! or unreasonably 
postpones the right to redeem,*? or the persons by 
However, the mort- 
gagor may by subsequent agreement release the 
equity of redemption*! and such release will be main- 
tained in equity if supported by a sufficient con- 
sideration and there is an absence of fraud, oppres- 


whom it may be exercised.** 


141; Halbert v. Turner, 233 Ill. 531, 
84 NE 704; Jackson v. Lynch, 129 
Ill. 72, 21 NE 580, 22 NE 246; Bearss 
v. Ford, 108 Ill. 16; Barlow v. Cooper, 
109 Ill. A. 375; Johnson v. Prosperity 
Loan, ete, Assoc, 94 Ill. A. 260; 
Remley v. Taft, (lowa) 163 NW 337; 
McGuire v. Halloran, 182 Iowa 209, 
160 NW 368, 165 NW 405; Bayley v. 
Bailey, 5 Gray (Mass.) 505; Waters v. 
Randall, 6 Mete. (Mass.) 479; Steph- 
ens v. Stephens, (Mo.) 232 SW 979; 
Reilly v. Cullen, 159 Mo. 322, 60 SW 
126; David City First Nat. Bank v. 
Sargeant, 65 Nebr. 594, 91 NW _ 595, 
59 LRA 296; Fahay v. State Bank, 
1 Nebr. (Unoff.) 89, 95 NW 505; Van 
Wagner v. Van Wagner, 7 N. J. Ha. 
27; Youle v. Richards, 1 N. J. Hq. 534, 
23 AmD 722; Mooney v. Byrne, 163 
Ne Byes (86,1007 INE olliG3's “Conover piv: 
Palmer, 123 App. Div. 817, 108 NYS 
480; Anonymous, 3 N. C. 26; McKean 
Vee wleleod, (81) Ol. 77, J196 "ee 935; 
Farrow v. Work, 39 Okl. 734, 136 P 
739; Worley v. Carier, 30 Okl. 642, 
12d) P6695; Halo wv. Schick, 5% Pa. 319; 
Johnston v. Gray, 16 Serge. & R. (Pa.) 
361, 16 Am®D 577; Talbot v. Chester, 
Daeenestor Cos GPa do TALOwWainton’! Vv. 
Mott, 4 LuzLegReg (Pa.) 71; 
val Chapman, 8 Baxt.. (Tern.) 27; 
Jefferies v. Hartel, (Tex. Civ. A.) 
51 SW 653; Cleary v. Aitken, 19 B. C. 
369, 17 DomLR 548, 28 WestLR 1, 8 
WestWkly 871. 

{[b] Deed and lease.—Fort v. Col- 
by, 165 Iowa 95, 144 NW 398. 

[ec] Lease and bond for reconvey- 
ance.—Plato v. Roe, 14 Wis. 453. 

[d] Deed, lease, and exclusive op- 
tion to repurchase.—Fort y. Colby, 
165 Iowa 95, 144 NW 393; Day v. 
Davis, 101 Md. 259, 61 A 576. 

[e] Deeds in escrow.—Coffin v. 
Green, 21 Ariz. 54, 185 P 361; Mar- 
Shall v. Russell, 61 Colo. 417, 158 P 
141, 142 [cit Cyc]; Holden Land, etce., 
Co. v. Inter-State Trading Co., 87 
Kan. 221, 123 P 733, LRA1915B 492 
{app dism 233 U. S. 536, 34 SCt-661, 
58 L. ed. 1083]. 

{f] Contract of sale with right to 
redeem.—Rion v. Reeves, 122 La, 650, 
48 S 138. 

[g] Option to mortgagor to pur- 
chase.—Leach v. Grube, 147 Mich. 
348, 110 NW 1076. 

[h] Option to purchase in favor 
of mortgagee—Samuel v. Jarrah 
Timber, etc., Paving Co., [1904] A.C. 
323; Arnold v. National Trust Co., 5 
Alta. L. 214, 7 DomLR 754, 22 West 
LR 693, 3 WestWkly 183. 

[i] Conveyance to mortgagor on 
condition subsequent. — Rogan Vv. 
Walker, 1 Wis. 537. 


s 


Bhert 


{j] Agreement involving foreclo- 
sure by decree, purchase by mort- 
gagee at foreclosure sale, and ulti- 


mate reconveyance to mortgagor. 
American Mortg. Co. v. Williams, 103 
Ark, 484, 145 SW 234, 

[k] The form of papers used is 
immaterial and the equity of redemp- 
tion can only be cut off in the man- 
ner prescribed by law. Casper Nat. 
Bank yv. Jenner, 268 Ill. 142, 108 NE 
998. 

49. See cases passim this section. 

50, Arnold v. National Trust Co., 
5 vAltan ie W204e% WDomieR 54; 2529 
WestLR 6938, 3 WestWkly 183. 

51. Mo.—Sheppard vy. Wagner, 240 


MORTGAGES 


Nor is 


Mo. 409, 144 SW 394, 145 SW 420. 

N. J.—Youle v. Richards, 1 N. 
Eq. 534, 23 AmD 722. 

N. Y.—Hughes v. Harlam, 166 N. 
Y. 427, 60 NE 22; Simon vy. Schmidt, 
41 Hun 318, 2 NYSt 388. 

N. C.—Wilson v. Fisher, 148 N. C. 
535, 62 SE 622. 

Oh.—Stover v. Bounds, 1 Oh. St. 
107. 

Eng.—Spurgeon y. Collier, 1 Eden 
55, 28 Reprint 605. ; 

{a] Life of mortgagor.—A stipu- 
lation between the parties that the 
mortgagor may revest himself: with 
title by complying with the condi- 
tions during his life, yet in the event 
of failure to do so, the transfer shall 
“become unconditional and absolute” 
is of no effect. Hughes v. Harlam, 
166 N. Y. 427, 60 NE 22. 

{b] Lives of mortgagor and mort- 
gagee—A provision limiting the 
right of redemption to the joint lives 
of the mortgagor and mortgagee is 
ineffectual. Spurgeon v. Collier, 1 
Eden 55, 28 Reprint 605. 


52. See infra § 2146. 
53. Sheppard v. Wagner, 240 Mo. 
409, 144 SW 394, 145 Sw _ 420; 


Hughes v. Harlam, 166 N. Y. 427, 60 
NE 22; Johnston v. Gray, 16 Serg. & 
Re (Pat) 36. her Am Dra: Elo ward 
v. Harris, 1 Vern. Ch. 33, 23 Reprint 
288. 

{a] Provision that if the grantor 
should die, or the property should 
not be sold within three years, his 
rights should cease. Sheppard v. 
Wagner, 240 Mo. 409, 144 SW 394, 145 
Sw 420. els 

{b] Limitation to the mortgagor 
or the heirs of his body.—Howard v. 
Harris, 15 Vern: Che (33420) Reprint 
288; Newcomb v. Bonham, 1 Vern. 
Ch. 7, 28 Reprint 266. 

54 U. S.—Bolin v. Wilkes, 249 
Fed. 705, 161 CCA 615. 

Ala.—Lewis v. Hickman, 200 Ala. 
672, 77 S 46; McMillan v. Jewett, 85 
Ala. 476, 5 S 145. 

Cal.—MecMillan v. Richards, 9 Cal. 
365, 70 AmD 655. 

Conn.—Pritchard v. Elton, 38 Conn. 


434, 
Ae ana sia v.. Lyford, 72 Me.. 
Minn.—Locke v.  Darelius, 140 


Minn. 206, 168 NW 24. 
Eee v. Stewart, 17 Oh. 
356. 

[a] Rule applied.—Where plain- 
tiff mortgaged property which de- 
fendant acquired under foreclosure, 
the mortgagor, after surrendering 
possession on the defendant’s agree- 
ment to give him a contract of sale 
for property, could not redeem on the 
theory that there was’an avoidable 
release of the equity of redemption. 
Locke v. Darelius, 140 Minn. 206, 168 
NW 24. 


[b] Iscose expressions by mort- 
gagor do not constitute waiver. 
Schnitter v. Lau, 189 Fed. 893, 111 
CCA 155. 


Conveyance of equity of redemp- 
be to mortgagee see supra §§ 863-— 

55. McMillan v. Jewett, 85, Ala. 
476, 5 S 145; Holridge v. Gillespie, 2 
Johns. @h, (N. Y-.): 303) Clute We Maz 
caulay, 4 Grant Ch. (Ont.) 410. 

[a] For example, where the mort- 


sili 
[§ 2075 


sion, or undue advantage,®> and a deed, intended 
as security by way of mortgage, may be converted 
into an unconditional conveyance of the title by 
the subsequent voluntary agreement of the parties, 
if fair and free from fraud or oppression and 
founded on a good consideration.’® e pr 
eluding the waiver of the equity of redemption in 
advance? does not preclude the substitution of a 
deed in trust with a power of sale upon a new con- 
i sideration after default under the mortgage.°* 
Postponement of bill to redeem. 
a mortgage may make a valid contract by which the 


The rule pre- 


The parties to 


gagor allows the mortgagee to sell 
and convey the property to a third 
person and surrenders possession to 
such purchaser. Clute v. Macaulay, 
4 Grant Ch. (Ont.) 410. 

56. U. S.—Richmond v. Richmond, 
200k: Case Nom asin 

Ark.—Murphy v. Booker, 139 Ark. 
469, 214 SW 63. 

Cal.—Watson v. Edwards, 105 Cal. 
10,38 PP b2. 

Iil—De Voigne v. Chicago Title, 
ete., Co., 304 Ill. 177, 136 NE 498. 

Me.—Greenlaw v. Eastport Sav. 
Bank, 106 Me. 205, 76 A 485. 

Mass.—Tenney v. Blanchard, 8 
Gray 579. 

N. Y.—Luesenhop v. Hinsfeld, 93 
App. Div. 68, 87 NYS 268 [rev on 
other grounds 184 N. Y. 590 mem, 77 
NE 1191 mem]; Braun v. Vollmer, 89 
App. Div. 43, 85 NYS 319. 

“ N. D.—Wells v. Geyer, 12 N. D. 
316, 96 NW 289. 

Or.—Harmon v. Grants Pass Bank- 
ing, etc., Co., 60 Or. 69, 118 P 188. 

Ont.—Roach y. Lundy, 19 Grant 
Ch. 243. 

See Brockington v. Lynch, 119 S.C, 
273, 112° SE 94 (opinion of Cothran, 


J). 

{a] Reason for rule.-—The maxim, 
Once a mortgage always a mortgage, 
is to be read and considered with 
this limitation, “Once a mortgage 
always a mortgage until the parties 
agrée to treat it differently.” Green- 
law v. Eastport Sav. Bank, 106 Me. 
205, 76 A 485. 

[b] Abandonment of claim.—Roach 
v. Lundy, 19 Grant Ch. (Ont.) 243. 

[c] Describing deed as absolute 
conveyance.—Where a deed absolute 
on its face is by a separate deed of 
defeasance rendered a mortgage, the 
grantor’s right to redeem within the 
statutory period is not affected by 
receipts and accounts given by him 
to the grantee, reciting the deed as 
an absolute conveyance. Bayley -v. 
Bailey, 5 Gray (Mass.) 505. 

[ad] Compromise and settlement.— 
Equity of redemption may be termi- 
nated or limited by a contract of 


compromise and settlement. Murphy 
A Booker, 139 Ark. 469, 214 SW 
Tel Consideration. — Release of 


equity to redeem in consideration of 
release of right to foreclose is valid. 
ey v. Blanchard, 8 Gray (Mass.) 
D79. 

{f] Conveyance.—(1) It is com- 
petent for the owner of an equity of 
redemption in an action for foreclo- 
Sure to convey the premises to the 
holder of the mortgage, to discon- 
tinue the action, and thus cut off any 
right of redemption. Braun v. Voll: 
mer, 89 App. Div. 48, 85 NYS 319. 
(2) Conveyance to mortgagee gener- 
ally see supra $§ 863-884. : 

[g] Effect of mistake.—The sub- 
Sequent agreement of a mortgagor 
in possession to surrender it and re- 
linquish his right to redeem, when 
made by mutual mistake and with- 
eae pos ns ou ae is not 
nforceable. Nellis vy. e ¢ 
D. 316, 96 NW 289, 1 a 
veer See supra text and notes 36— 


58. Cortelyou v. Vogel, 51 C i 
785, 197 P 968. ie scr 3 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


page and note number. 


—! | 


§§ 2075-2078] 


mortgagor agrees not to institute a bill to redeem 
for a limited time,®® and such an agreement is valid, 
although not under seal.°° 

[§ 2076] e. Partial and Proportionate Redemption 
—(1) In General. In the absence of a contract to 
that effect, a mortgagee cannot be compelled to 
allow the redemption of a part of the mortgaged 
property on the payment of a proportionate part of 
the mortgage debt,°! and the same rule applies where 
different parcels of the mortgaged land are in the 
hands of separate purchasers, some of whom seek 
to redeem.*? The parties may make an apportion- 
ment of the mortgage and debt by their agreement 
to that effect,®* and such agreement will be enforce- 
able by the assignees and grantees of the mort- 
gagor,°* but only if the contractual conditions are 
met,®> and not necessarily by junior encumbranc- 
ers.°° Where the mortgagee by becoming the owner 
of a part of the mortgaged premises extinguishes 
the right of redemption to such part, the other part 
may be redeemed,®’ although it has also been held 
under such circumstances that the redemptioner must 
pay the entire debt.°® ‘The purchaser who takes 
subject to two mortgages upon separate undivided 
halves of the premises, both of which he agrees to 


pay, cannot redeem from one mortgage without re- 

59. Daniels v. Mowry, 1 R. I. 151.) 347. 

60. Daniels v. Mowry, supra. 

61. Ala.—Lord v. Blue, 200 Ala. 
521, 76 S 463; Roulhac v. Jones,” 78 
Ala. 398. 

Del.—Moore v. Dawson, 13 Del. Ch. 


choft,, 1330011, 
Gordon, 121 Ill. 
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Ill.—Union Mut. L. Ins. Co. v. Kir- 
27 NE 91 [aft 33 
Ill, A. 607]; Mutual Mill Ins. Co. v. 
366, 12 INE 747; San- 71. 


368, 


ders v. Peck, 80 Ill. 


/ 
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deeming from the other.®? 

Where separately owned parcels have been mort- 
gaged to secure a single debt, no right of separate 
or partial redemption exists.7° 

Part taken in eminent domain proceedings. The 
right of a corporation which has acquired title to 
a part of the mortgaged premises by the exercise of 
its power of eminent domain to proportionate re- 
demption has been both affirmed’ and denied.” 

[§ 2077] (2) By Tenants in Common and Part 
Owners.7? The mortgagee may consent to the re- 
demption by an owner of an undivided interest in 
the property of such owner’s interest without a 
redemption of the entire premises,’* but, in the ab- 
sence of such consent’® and of a statute to the 
contrary,’® an owner must redeem the entire prem- 
ises, subject to exceptions, however, if the equities 
of the case so require.“7 Upon redemption of the 
entire premises by a part owner, his coowners are 
entitled to redeem their proportionate share.“* The 
extent to which persons claiming through or under 
tenants in common or part owners may redeem, such 
as judgment creditors,’® mortgagees,®° and successors 
in interest,®! is treated in other sections of this title. 

[§ 2078] (8) By Tenants in Dower and by the 
Curtesy.°2. As between a widow entitled to dower 
Wells v. Tucker, 57 Vt. 223. 


149 Cal. 
164 


69. 
70. Wadleigh v. Phelps, 
627, (8% Pegs; Menryeve Maller, 
Mich. 429, 129 NW 721. 
Dows v. Congdon, 16 HowPr 


A. 238 [rev on} (N.-Y.) S71. 


98, 115 (A589) other grounds 131 Ill. 407, 25 NE 72. New York Mut. L. Ins. Co. v. 
Me.—Stinchfield v. Milliken, 71 Me. | 508]. Haston, ete, Re Cos 38 N: Jehan tz: 

567; Wood v. Goodwin, 49 Me. 260, Me.—Franklin Bank v. Blossom, 23 73. Amount required to redeem 

77 AmD 259; Spring v. Haines, 21 Me.| Me. 546 see infra § 2182. 

126. Mass.—Gibson v. Crehore, 5 Pick. Right to redeem entire premises 
Mo.—Mullanphy v. Simpson, 4 Mo. ie see infra § 2100. 


319. 
er —Robinson v. on Ohewou: 
Porto Rico.—Franceschi vy. Jones, 
8 Porto Rico Fed. 302, 305 [eit Cyc]. 
S. C.—Kirven v. Wilds, 98 S. C. 4638, 
82 SE 673. 
Vt.—Gleason v. Kinney, 65 Vt. 560, 
27. A208; Wells v. Tucker, 57 Vt. 223. 
Png.—Hall v. Heward, 32 Ch. -D. 


Fife, 


430° uonge iw.) Clopton,. 1 Vern Ch 
464, 23 Reprint 590. 

fa] Reasons for rule.—(1) “The 
debt is a contractual unit and its 


jien extends equally to each separ- 
ate parcel of land.’” Lord v. Blue, 
200 “Ada. 521,76 S * 463. (2) The 
mortgagee has a lien upon every part 
of the property to secure every part 
of the debt. Wood v. Goodwin, 49 
Me. 260, 77 AmD 259. 

Consolidation of mortgages see in- 
fra § 2172. 

Partial payment or release gener- 
ally see supra §§ 999-1002. 

62. Ill.—Brown v. McKay, 151 Ill. 
315, 37 NE 1037; Meacham v. Steele, 


eis nh en leiGy 
Iows.—Douglass v. Bishop, 27 


Iowa 214. 
Me.—Wood v. Goodwin, 49 Me. 260, 
237, 46 AmD 595. 
Mass.—Parkman v. Welch, 19 Pick. 
lor*v. Porter, 7 Mass. 355, 
Mich.—Dayton v. Stahl, 131 Mich. 
NY —-Cotlin..v. Parker, 27 N.Y. 
117, 27 NE 814. 
Eng.—Titley v. Davies, 15 Vin. 
Abr. 447. 
Amount required to redeem see infra 
§ 2182. 
Toden tay4 
Right to Berar ae: of mortgage 
63. Conn. — Andreas v. Hubbard, 50 
Conn. 351. 


77 AmD 259; Smith, v. Kelley, 27 Me. 
231; Allen v. Clark, 17 Pick. 47; Tay- 
360, 93 NW 878. 
Vt.— Gates v. Adams, 24 Vt. 70: 
Cross references: 
eee sn separate parcels see in- 
see supra § 837. 
Ga.—Howard v. @Péstiamn, 27° Ga. 


C.—Kirven v. Wilds, 98 S. C. 
463, 82 SE 673. 

Vt.—Danforth v. Smith, 23 Vt. 247. 

[a] In Porto Rico, by statute, 
where mortgages are apportioned 
among separate parcels, they muay 
be separately redeemed. Franceschi 
v. Jones, 8 Porto Rico Fed. 302. 

Agreements for partial release see 
supra § 999 

64. Clarke v. Freehold Loan, ete., 
Cox 16 Ont, 598. 

[a] Such provision is equivalent 
to a covenant running with the land. 
a eee v. Robertson, 11 OntWN 

44, 

Right of purchaser of part to ap- 
portionment see supra § 837. 

65. Weir v. Iron Springs Co,, 27 
Colo385, 61 P° 619s Smithieve Black; 
9 Colo. A. 64, 47 P 394 [aff 25 Colo. 
57, 52 P 1108]; Webber v. O’Neil, 10 
Grant Ch. (Ont.) 440. 

66. Clarke v. Cowan, 206 Mass. 
252, 92 NE 474, 138 AmSR 388. 


67. Ala.—Gliddon v. Andrews, 14 
Ala. 733. 

Cal.—Kirkham vy. Dupont, 14 Cal. 
569: 

Ill.—Senft v. Vanek, 209 Ill. 361, 70 
NE 720. 

Iowa.—Veach v. Schaup, 3 lowa 
194. 

Me.—Crooker v. Frazier, 52 Me. 
405. 


Mass.—Hayward v. Cain, 110 Mass. 
273; George v. Wood, 11 Allen 41. 
Compare Bradley v. George, 2 Allen 
392 (where mortgagee of part of the 
equity of redemption held the prior 
mortgage by assignment). 

Oh.—Robinson y. Fife, 3 Oh. St. 
Sow. 

R. I.—Tillinghast v. Fry, 1 R. I. 
406. 

Wis.—Raymond vy. Holborn, 23 
Wis. 57, 99 AmD 105; Green v. Dixon, 
9 Wis. 532. 

Purchase of part by mortgagee as 
apportionment see supra § 842. 

68. Crafts -v. .Crafts,;: 13 Gray 
(Mass.) 360; Merritt v. Hosmer, 11 
Gray (Mass.) 276, 71-AmD 713. 


74. Kerse v. Miller, 169 Mass, 44, 
47 NE 504; Van Vronker v. Eastman, 
7 Metc. (Mass.) 157; Gibson v. Cre- 
hore, 5 Pick. (Mass.) 146. 

Consent to payment of proportion- 
ate amount see infra § 2100. 

75. Ala.—Caldwell vy. Caldwell, 157 
Ala. 119, 47 S 268. 

MS healmae ee v. Robbins, 45 Conn. 

Ill.—Meacham v. Steele, 93 Ill. 135. 

Iowa.—Street v. Beal, 16 Iowa 68, 
85 AmD 504. 

Me.—Wood v. Goodwin, 49 Me. 260, 
(7) AmD<259! 

Mass.—Taylor v. Porter, 
355. 

Minn.—Buettel_ v. 
Minn. 481, 49 NW 250. 
sognt Adams v. Keers, 46 Ont. L. 

[a] Life tenant.—Lyon vy. Rob- 
bins, 45 Conn. 513. 

[b] Life tenant in a portion of 
the mortgaged estate.—Kerse v. Mil- 
ler, 169 Mass, 44, 47 NE 504. 

[c] Yenant in common.—Caldwell 
ve Caldwell,0157) Alan iior 2S" 268% 
Taylor v. Porter, 7 Mass. 355. 

76. Schuck v. Gerlach, 101 Ill, 338. 

77. Cofiin v.. Parker, 127 N. Y..117, 
27 NE 814 [mod 2 NYS 75]; Fogal v. 
Pirro, 23 N. -Y.¢ Super. 100, 1%7°AbbPr 
113; Shearer v. Field, 6 Misc. 189, 27 
NYS 29. 

[a] This rule will not be enforced 
where the equities of the mortgagee 
are such that injustice will be done 
to him thereby. Shearer Vv. EMieldy. 76 
Misc. 189, 27 NYS: 29. 

Equities permitting payment of 
part of debt see infra § 2182. 

Right of mortgagee to refuse per- 
mission see infra § 2100. 

78. See infra § 2144. 

Contribution see infra § 2297. 

79. See infra § 2125. 

80. See infra §§ 2128, 2129. 

81. See infra § 2093. 

82. Amount required to redeem 
see infra § 2183. 

, Sonn iveeen by widow see Dower 


7 Mass. 


Harmount, 46 


352 [42 C.J5.] 


and the mortgagee, the widow must redeem the en- 
A tenant by the curtesy may re- 
deem from the mortgage indebtedness by the pay- 
ment of a proportionate amount thereof based on 


tire premises.** 


the relative value of his estate.§4 


[§ 2079] (4) By Partial Encumbrancers. A junior 
mortgagee of a part of the mortgaged premises 
may redeem only on payment of the entite mortgage 
indebtedness,°> and the same is true of a creditor 
whose lien attaches to only a part of the premises, 
although the contrary to this has also been held 
where the equities of the case so required.®* 

[§ 2080] 5. Statutory Right—a. In General. 
statute in the various jurisdictions provision is com- 
monly made for a right of redemption,®® ordinarily 
to be exercised after a sale upon foreclosure,*® which 
is distinct from the equitable right to redeem,°° and 
which is ordinarily regarded as upon its accrual su- 
perseding the equitable right to redeem.®* 


83. Merselis v. Van Riper, 55 N. J. 
Eq. 618, 38 A 196. 

Necessity of redemption to support 
right to dower see Dower § 88. 

84 See infra § 2183. 

85. Andreas v. Hubbard, 50 Conn. 
351; Knowles v. Rablin, 20 Iowa 101; 


Clarke v. Cowan, 206 Mass, 252, 92 
NE 474, 138 AmSR 388. 

86. Franklin v. Gorham, 2 Day 
(Conn.) 142, 2 AmD 86; Spurgin v. 
Adamson, 62 Iowa 661, 18 NW 293; 
O’Brien v. Krenz, 36 Minn. 136, 30 


NW 458; Adams v. Keers, 46 Ont, L. 
523. 

87. Sutherland v. Tyner, 72 Iowa 
232, 33 NW 645; Veach v. Schaup, 3 
Iowa 194. 

88. See statutory provisions. 

{a] Purposes of  statutes.—(1) 
“The sole object of the statute in 
giving this right of redemption was 
to afford protection to those whose 
rights would otherwise be cut off and 
lost by a foreclosure, and of course 
to prevent purchasers ... from ac- 
quiring forthwith an _ indefeasible 
title for a substantially inadequate 

price.” Whiteman v. Taber, 205 Ala. 
B19, 320, 87 S 353. (2) “It is intended 
to prevent a sacrifice of the debtor’s 
property, and, if he fails to save it 
by making redemption, to secure its 
application so far as may be to the 
payment of the demands of his cred- 


itors.”  MRambeck v. la Bree, 156 
Minn. 310, 315, 194 NW 643. (3) 


“The evident purpose of the statute 
which provides for redemption by 
judgment creditors was to enable 
them to subject the debtor’s property 
to the payment of his debts.” Ste- 
venson v. Sebring, 63 Colo. 4, 5, 164 
P 308. (4) “Such statutes exemplify 
the public policy of the state, and are 
in the interest of the community and 
for the purpose of protecting the pub- 
lic from pauperism.” Tansil v. Mc- 
Cumber, (Iowa) 206 NW 680, 686. 
(5) “The purpose is to enable all 
who have interests or claims in 
the property which may be cut off 
to save those interests or claims, in 
so far as this may be done without 
impairing the rights of those in 
whose behalf the sale was made.” 
Law v. Citizens’ Bank, 85 Minn. 411, 
416, 89 NW 320, 89 AmSR 566. 

Impairment of obligation of con- 
tracts see Constitutional Law § 750. 

Interference with vested rights see 
Constitutional Law § 524. 

89. See infra § 2147. 

90. See supra §§ 2072-2079. 

91. Arnold v. Black, 204 Ala. 632, 
87 S 170. 

Equitable right of persons not par- 
ties see infra § 2083. 

Time when right accrues see infra 

2147. 
: 92. Ariz.imWestern Land, etc., Co. 
v. Arizona Nat. Bank, 236 P 725. 

Ark.—Lewis v. Muense, 136 Ark. 
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purely statutory right,°? to be exercised in the time®? 
and manner,®* upon the conditions,®® and with the 
effect,°° prescribed by the statute. 
rather than an equitable, right,®°’ and it is regarded 


It is a legal, 


as a privilege®® personal to those designated by the 


in the land,? 


86 


By 


It is a 


200, 206 SW 318. 

Cal. —Bangham v. Michael, 179 Cal. 
SO wh Cid wie, ehoaLe 

Til.—Hall v. American 
PSC ON SiS eo eee OMeINIES, urs cas 
pees v. Ward, 260 Ill. 93, 102 NE 
Bi autem es v. Rebman, 9 Iowa 

La.—Suthon v. Cambon, 159 La. 
134, 105 S262: 

Minn.—Moore y. Penney, 141 Minn, 
454, 170 NW 599, 3 ALR 161. 

Mo.—Hughes v. Winkleman, 243 
Mo. 81, 147 SW 994, LRA1916A 1007. 

Mont.—Montana Banking Corp. v. 
Hein, 52 Mont. 238, 156 P 1085. 

N. Y.— Butler v. Palmer, 1 Hill 324. 

Or.—Hansen v. Day, 99 Or. 387, 195 
P 344. 

Philippine.—Benedicto v. Yulo, 26 

Worley, 134 


Philippine 160. 

Wash.—Schmidt vy. 

Wash. 582, 236 P 111; State v. Star- 
wich, 131 Wash. 101, 229 P 12. 

[a] Not a constitutional right.— 
Hall v. American Bankers’ Ins. Co., 
315 Ill. 252, 146 NE 137. 

[b] Redemption is not a matter of 
right, but one of statutory privilege, 
as, in the absence of redemption 
statute, the title would rest in the 
purchaser immediately upon the sale. 
Schmidt v. Worley, 134 Wash. 582, 
236 P 111. 


Bankers’ 


938. See infra § 2147. 

94 See infra § 2205. 

95. See infra § 2205. 

96. See infra § 2292. 

97. Hetherington v. Palmer, 262 
Fed. 3867; Traeger v. Mutual Bldg., 


ete., Assoc., 192 Ill. 166, 61 NE 424; 
Wood v. Button, 205 Mich. 692, 172 
NW 422; Hansen vy. Day, 99 Or. 387, 
195 P 344; Doerhoefer v. Farrell, 29 
Or: 304,945 Pi 797. 

98. Allison v. Cody, 206 Ala, 88, 89 
S 238; Wood v. Vogel, 204 Ala. 692, 
87 S 174; Toney v. Chenault, 204 Ala, 
329, 85 S 742; Whiteman v. Taber, 
203 Ala. 4£6, 83 S 595; Lewis v. Mc- 
Bride, 176 Ala. 134, 57 S 705; Rainey 
v. McQueen, 121 Ala. 191, 25 S 920; 
Bailey v. Timberlake, 74 Ala. 221; 
Peo. v. Barrett) 165 Dll, “Ay 94: State 
v. Stephens, 63 Mont. 318, 206 P 1094; 
Montana Banking Corp. v. Hein, 52 
Mont. 238, 156 P 1085; Pell v. Ulmar, 
1&8 Na ty.2 189 hinevos2is Barbs) OOS 
White v. Lester, 4 Abb. Dec. (N. Y.) 
585, 1 Keyes 316, 34 HowPr 136; 
Hume v. Fleet, 23 App. Div. 185, 48 
NYS 889; Peo. v. Burdick, 52 Hun 


348, 5 NYS 363: 
v. Palmer, 262 


99. Hetherington 
Fed. 367; Jackson v. Lane, 213 Ala. 
844, 105 S 223; Allison v. Cody, 206 
Ala. 88, 89 S 238; Toney v. Chenault, 
204 Ala. 329, 85 S 742; Wittmeier v. 
Cranford, 199 Ala. 1, 73 S 981; Leith 
v. Galloway Coal Co., 189 Ala. 204, 
66 S 149; Lewis v. McBride, 176 Ala. 
134, 57 705; Commercial Real Est., 


statute,°® rather than a property right* or interest 
and has none of the characteristics of 
a title or ownership.? 
the mortgagor after sale upon foreclosure has merely 
the statutory right of redemption, it has been held 
that such right is not property subject to mortgage,* 
but where under the statute title does not vest in 
the purchaser until the expiration of the period of 
redemption, it has been held that the mortgagor 
retains a mortgageable interest.° 
by such statutes to different persons may be en- 
tirely separate and distinct,® and the rights of some 
may be waived’ or forfeited,® without affecting the 
rights of others, 


So where under the statute 


The rights given 


unless waived by a predecessor in 


etc., Assoc. v. Parker, 84 Ala. 298, 4 
S 268; Aiken v. Bridgeford, 84 Ala. 
295, 4 S 266; Powers v. Andrews, 84 
Ala. 289, 4 S 263; Childress v. Mo- 
nette, 54 Ala. 317; Montana Banking 
Corp. v. Hein, 52 Mont. 238, 156 P 
1085; North Dakota Horse, etc., Co. v. 
Serumgard, Tt SNe) 466, 117 NW 
453, 138 AmSR 717, 29 LRANS 508. 

1. Allison v. Cody, 206 Ala. 88, 89 
S 238; Arnold v. Black, 204 Ala. 632, 
87 S 170; Toney v. Chenault, 204 Ala. 
329, 85 S 742; Whiteman v. Taber, 203 
Ala. 496, 83 S 595; Otis v. McMillan, 
10. Ala. 46; Stone v. Tyler, L173 Hil. 
147, 50 NE 688; Peo. v. Barrett, 165 
Ill. A. 94; Montana Banking Corp. v. 
Hein, 52 Mont. 238, 156 P 1085; 
Hamilton v. Hamilton, 51 Mont. 509, 
154 PeTLi. 

[a] Mechanics’ liens.—A mort- 
gagor’s Statutory right will not sup- 
port a mechanics’ lien. Stone v. Ty- 
ler, 173 Ill. 147, 50 NE 688; Davis v. 
Connecticut Mut. L. Ins. Co., 84 Ill. 
508. 

[b] Conveyance after sale gives 
no title to, or interest in, the land 
itself. Toney v. Chenault, 204 Ala. 
329, 85S) 742. 

[e] Not property in any sense.— 
State v. Stephens, 63 Mont. 318, 206 
P 1094. 

Attachment of right of redemption 
see Attachment § 368 note 49 [d]. 
Levy of execution on right to re- 
deem see Executions § 86. 
2. Whiteman v. Taber, 203 Ala. 
496, 83 S 595; Parmer v. Parmer, 74 
Ala. 285; Peo. v. Barrett, 165 Ill. A. 
94; Wissmath Packing Co. v. Missis- 
sippi River Power Co., 179 Iowa 1309, 
162 NW 846, LRAI917F 790. 

{a] Wife may assign statutory 
right to redeem without having the 
husband join in the assignment. 
Roe v. Taber, 203 Ala. 496, 83 S 

oO. 
en of judgment see Judgments 

10. . 


3. Smith v. Anders, 21 Ala. 782; 
Stone v. Tyler, 173 Ill. 147, 50 NE 
688; Wimpfheimer v. Prudential Ins. 
Co., 56 N. J. Ha. 585, 39 A 916; 

Subjection to mechanic’s lien see 
Mechanics’ Liens § 26 note 22 [a]. 

4 Arnold v. Black, 204 Ala. 632, 
87 S 170; Francis v. Sheats, 153 Ala. 
468, 45 S 241, 127 AmSR 61, 

5 North Dakota Horse, ete., Co. 
v. Serumgard, 17 N. D. 466, 117 NW 
453, 138 AmSR 717, 29 LRANS 508. 


a Trimble v. Williamson, 49 Ala. 
7. Trimble v. Williamson, supra. 
[a] A judgment creditor’s right 


is separate and distinct from that of 
the mortgagor. The one right may 
be waived or forfeited without affect- 
ing the force of the other. Trimble 
v. Williamson, 49 Ala. 525. 
8. Trimble v. Williamson, supra. 
[a] The bankruptcy of the mort- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 2080-2083] 


interest prior to the acquisition by such others of 


their interest.® 


Administration in federal courts.1° 
redemption given by a state statute is a rule of 
property and is as obligatory on the federal courts 
as on those of the state,+ although the courts of 
the United States, if they give substantial effect 
to a right of redemption secured by the state statute, 
are at liberty, in so doing, to pursue their own 


modes of proceeding.” 


[§ 2081] b. Construction of Redemption Laws. 
Statutes authorizing redemptions from foreclosure 
sale are remedial in character,’? and, although in 
derogation of the common lawl and to be strictly 
construed to determine the classes which come within 
their provisions'® and the time for redemption,!® 
to be lberally construed.17 
While their terms are not to be extended by impli- 
cation beyond what the legislature has authorized 
or intended,1® the construction in any case of doubt 
or ambiguity should be in favor of the right to 
redeem,?® and to the end that the property of the 
debtor may pay as many of his debts as possible;?° 
but the rights of redemptioners, when establishea, 


they are, in general, 


gagor which passes his right to re- 
deem from sale to the assignee does 
not preclude an existing judgment 
ereditor from exercising his own 
right of redemption. Trimble v. 
Williamson, 49 Ala. 525. 

9. Armstrong v. Sanford, 7 Minn. 
49. 

10. Application of state laws and 
decisions generally see Federal 
Courts §§ 163-190. 

11. Parker v. Dacres, 130 U. S. 43, 
9 SCt 433, 32 L. ed. 848; Mason v. 
Northwestern Mut. L. Ins. Co., 106 
DeeSs 16sSl SCE L165 27 . “ea129%, 
Swift v. Smith, 102 U. S. 442, 26 L. 
ed. 193; Orvis v. Powell, 98 U. S. 
176, 25 L. ed. 238; Brine v. Hartford 


eins) -Co.;, 96 US Sia627; 24-1.) -ed. 
858; Jackson, etc., Co. v. Burlington, 
etc., R. Co., 29 Fed. 474; Singer Mfg. 


Co. v.:McCollock, 24 Fed. 667; Blair 
v. Chicago, etc., R. Co., 12 Fed. 750, 
11 Biss. 320; Burley v. Flint, 4 F. 
Cas. No. 2,168, 9 Biss. 204 [aff 105 
US. 247, 26 Ll. ed. 986]; Hards v. 
Connecticut Mut. L. Ins. Co, 11 F. 
Cas. No. 6,055, 8 Biss. 234. 

12. Connecticut Mut. L. Ins. Co. v. 
Cushman, 108 U. S. 51, 2 SCt 236, 27 
L. ed. 648; Allis v. Northwestern Mut, 
i% ings Cos MOUs Se 14424 wise), 
1008; Brine v. Hartford L. Ins. Co., 
96 U. S. 627, 24 L. ed. 858. 

[a] Federal court may require 
redemption money to be paid to an 
Official other than the one prescribed 
by state statute. Connecticut Mut. 
Ts Ins’ Conv. Cushman; 108170. S51, 
2 SCt 236, 27 L. ed. 648. 

[b] Federal decree may provide 
for redemption within statutory pe- 
riod based on time of sale although 
the state statute bases such period 
on the time of confirmation of the 


sale. Allis v. Northwestern Mut. L. 
Ins. Co., 97 U. S. 144, 24h. ed.11008. 

13. Muller v. Harrison, 46 S. D. 
295, 192 NW 750. 

14. Hansen v. Day, 99 Or. 387, 195 
P 344. 

15. Roberson vy. Vancleave, 129 


Inds 217,926 NE 899) 29 NE 778i, 15 
LRA 68; Hervey v. Krost, 116 Ind. 
268, 19 NE 125; Ft. Wayne Builders’ 
Supply Co. v. Pfeiffer, 60 Ind. -A. 615, 
111 NE 192. 

16. Ft. Wayne Builders’ 
Co. v. Pfeiffer, supra. 

17. Ala.—Whiteman v. Taber, 205 
Ala. 819, 87 S 353. 

Cal.—Frink v. Murphy, 21 Cal. 108, 
81 AmD 149; Kent v. Laffan, 2 Cal. 
595, 

Ill.—_Bozarth v. Largent, 128 Ill. 95, 
21 NE 218; Smith v. Wehrheim, 126 


[42 C. J.—23] 
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will be equally safeguarded, even though some other 


course might increase the sum for which the prop- 


A right of 


erty is sold.?? 


Laws. 


Such statutes should not, however, 
be interpreted retrospectively,?? unless the language 
employed plainly requires it.?* 

[§ 2082] c. Applicability of General Redemption 
Where the right is given to redeem from 
judicial sales in general or sales on execution, it is 
generally construed as applying as well to sales 


made in the enforcement of foreclosure decrees as 


applied.”° 


judgment.?* 


Right. 


Ahead © 328 [aff 226 Ill. 346, 80 NE 
Ind.—Ft. Wayne Builders’ Supply 
a; v. Pfeiffer, 60 Ind. A. 615, 111 NE 
Minn.—Rambeck v. La Bree, 156 
Minn. 310, 194 NW 648; Lightbody 
vy. Sammers, 98 Minn. 203, 108 NW 846. 
Or.—Caro. v. Wollenberg, 68 Or. 
420, 186 P 866. 

g D.—Muller v. Harrison, 46 S. D. 
295, 192 NW 750. 

[a] Both at common law and un- 
der statutes the right to redeem is 
favored by a court of equity, and will 
not be taken away except by strict 
compliance with the necessary steps. 
Caro v. Wollenberg, 68 Or. 420, 136 
P 866. 

18. Thornley v. Moore, 106 Ill. 
496; Duiley v. Davis, 69 Ill. 133; Lit- 
tler v. Peo., 43 Ill. 188; North River 
Ins. Co. v. Snediker, 10 HowPr (N. 
NO mec) 

19. Danenhauer v. Dawson, 65 
Ark. 129, 46 SW. 131, 44 LRA 193; 
Bruschke v. Wright, 166 Ill. 183, 46 
NE 813, 57 AmSR 125. 

20. Ala.—Leith v. Galloway Coal 
Co., 189 Ala. 204, 66 S 149. 

Colo.—Stevenson y. Sebring, 63 
Colo. 4, 164 P 308. 

Ill—Garden City Sand Co. v. 
Christley, 289 Ill. 617, 124 NE 729; 
Kerr v. Miller, 259 Ill. 516, 102 NE 
1050; Meier v. Hilton, 257 Ill, 174, 
100 NE 520; Whitehead v. Hall, 148 
Ill. 2538, 35 NE 871; Schuck v. Ger- 
jach, 101) Dll. 3333 )Cornes Belt -Bides 
ete, Assoc. v. Citizens’ Nat. Bank, 
206- Dll; Ave31L;~ Porter) -v.« Citizens’ 
Nat. Bank, 202 Ill. A. 621. 

Ind.—kKenney v. Monroe, 70 Ind. A. 
379, 123 NE 427. 

La Bree, 156 


Minn.—Rambeck v. 
Minn. 310, 194 NW 643. 

N. D.—Fox v. Nelson, 30 N. D. 589, 
153 NW 395; Leverson v. Olson, 25 
N. D. 624, 142 NW 917; North Dakota 
Horse, ete., Co. v. Serumgard, 17 N. 
D. 466, 117 NW 453, 188 AmSR 717, 
29 LRANS 508. 

{a] “Courts favor and give a lib- 
eral construction to redemption laws 
in the interest of the debtor, and 
others who are concerned, that the 
debtor’s property shall go toward the 
payment of his debts to the full ex- 
tent of its value.”’ Kenney v. Mon- 
roe, 70 Ind. A. 379, 123 NE 427, 429. 

21. Doerhoefer vy. Farrell, 29 Or. 
804.45 Peierls 

[a] The court can neither in- 
crease nor lessen the burden of the 
redemptioner. Doerhoefer v. Farrell, 
29. Or:1304)) 45 P7197. 


to those made under any ordinary judgments,** but 
not necessarily so, even though no other provision 
authorizing redemption from mortgage foreclosure 
sale exists;?> and the contrary rule has also been 
The availability to a mortgagor of such 
general statutes may be.dependent upon the method 
employed by the creditor for the collection of his 


[§ 2083] d. Termination or Existence of Equitable 
As a general rule, the statutory right to 
redeem is regarded as coming into existence only 
upon the extinguishment of the equitable right to 
redeem,”® by foreclosure,®° or upon sale in foreclo- 
sure proceedings,*! and further the foreclosure®? or 


22. 1 Cox Va ;Davis, 17 Ala, Tabs 
AmD 199; Hudgins v. Morrow, 47 
Ark. 515, 2 SW 104; Malone v. Roy, 


134 Cal. 344, 66 P 313. 

23. Freeborn v. Pettibone, 5 Minn. 
277; Stone v. Bassett, 4 Minn. 298. 

24. Cal.—McMillan v. Richards, 9 
Cal. 365, 70 AmD 655; Kent v. Laffan, 
2 Cal. 595; Levy v. Burkle, 2 Cal. 
Unrep. Cas. 778, 14 P 564. 

Ill.—Farrell vy. Parlier, 50 Ill, 274. 
Ror leer ey ae Vi Bassett, 4 Minn. 

Mont.—Hamilton v. Hamilton, 51 
Mont, 509, 154 BP T1%, 724, 725) [eit 
Cyc]. 

Tenn.—Henderson 
Yerg. 240. 

[a] Trust deeds.—General statu- 
tory right, if applicable to mort- 
gages, is also applicable to trust 
deeds. Levy v. Burkle, 2 Cal. Unrep. 
Cas. 778, 14 P 564; Montana Banking 


vy.  Lowry,, 5 


eae v. Hein, 52 Mont. 238, 156 P 
ea Kramer v. ~Rebman, 9 Iowa 

26. Tenbrook vy, Lansing, 4 Johns. 
Ch. (N. Y.) 601; Benedicto v. Yulo, 


26 Philippine 160. 

27. Montinola v. Tuason, 35 Phil- 
ippine 113. 

{a] Where redemption is permit- 
ted by statute from sales on execu- 
tion but not from sales under fore- 
closure decree, the mortgaged land is 
subject to redemption where the 
mortgagee judgment creditor collects 
his judgment by ordinary execution 
instead of by proceedings under the 
mortgage. Montinola v. Tuason, 35 
Philippine 113. 

28. Time within which right must 
be exercised see infra § 2147. 

29. Norville v. Seeberg, 205 Ala. 
96, 87 S 164; Powers v. Andrews, 84 
Ala. 289, 4 S 263. 

[a] As a general rule “the right 
to redeem given by the statute . 
can but seldom, if ever, come into 
existence until the common law 
right has been barred by a sale un- 
der the decree of a court of equity, 
or under a power in the mortgage.’ 
Cramer v. Watson, 73 Ala. 127, 130. 


30. Allison v. Cody, 206 Ala. 88, 
89 S 238; Baker vy. Eliasberg, ete., 
Mercantile Cory 20d yA lage 91 TO. SS 
13; Leith v. Galloway Coal Co., 189 
Ala. 204, 66 S 149. 

31. Mayer v. Farmers’ Bank, 44 
Iowa 212; Montana Banking Corp. Vv. 
Hein end2 Monty 238.0 Lb6i Pee los 
Hamilton Vv. Hamilton, 51 Mont. 509, 
Uo ag ize 

S82. Randolph v. Bradford, 204 


3854 [42 C.J.] 
sale** must have been effectual for that purpose ;** but 
some statutes, however, have placed the redemption 
period prior to the sale.*° However, a statute cre- 
ating a right of redemption in case of foreclosure 
by judicial proceedings will not, at least in the ab- 
sence of an express provision therefor, be regarded 
as affecting the rights of persons not made parties.*® 
Hence a junior encumbrancer or lienor whose equi- 
table right to redeem has not been cut off by fore- 
closure because of the fact that he has not been 
made a party thereto*? may have both his equitable 
right to redeem and a right to redeem under a stat- 
ute conferring upon subsequent encumbrancers a 
right to redeem from sale on foreclosure,*® and he 
may redeem in equity after the statutory period 
has expired,®? and if he does so, the mortgagee may, 
if he has purchased at the foreclosure sale, in equity 
redeem from him.4? Further, such encumbrancers 
do not lose their equitable right by the fact that 
they have also asserted their statutory right, where 
their claims are. unsatisfied.44 Again, it has been 
held that a statute giving the mortgagor the right 
to redeem upon giving a bond when the mortgagee 
buys in under his power of sale is not exclusive 
of the right of redemption existing when a trustee 
bought in for himself under the power of sale,‘? 
and that a statute giving the debtor the exclusive 
right to redeem for a definite time after sale does 
not cut off the equitable right of a junior lienor 
to redeem from the mortgage before foreclosure.* 

[§ 2084] e. Subject Matter and Form of Mortgage 
as Affecting Right. Redemption statutes are often 
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confined to real property,‘4 and no redemption may 
be made of real property which, had there been no 
sale, would have had to be converted into personal 
assets before becoming liable to be subjected to the 
satisfaction of the claim of the person seeking to 
redeem;** but, on the other hand, it has been held, 
under a statutory right to redeem real estate, that 
even personalty located on, and used in connection 
with, the mortgaged premises could be redeemed 
from a sale on foreclosure where the parties through- 
out the entire transaction had treated such personal 
property as realty.4¢ Where the context indicates 
a legislative intent to that effect, the application 
of a redemption statute will be limited to mortgages 
in the legal sense of the word,*’ excluding equitable 
mortgages,*® vendor’s liens,*® or trust deeds,°° and 
instruments in the form of absolute deeds.*1 A stat- 
ute relating to redemption in ejectment upon a mort- 
gage or deed with a defeasance does not apply, it 
has been held, to a mortgage conditioned upon the 
performance of an act other than payment of a 
debt or something in the nature of a debt capable 
of definite estimation.°? Where the statute does not 
exclude a purchase-money mortgage from its opera- 
tion, the right of redemption exists as to such a 
mortgage.5% 

[§ 2085] f. Mode of Foreclosure as Affecting 
Right. As a general rule statutes giving the right 
to redeem from sales on foreclosure apply only to 
sales made under a judgment or decree,°* although 
there are statutes which specifically give such a right 
to redeem from sales under powers,°®® and a statute 


ry hore 
[§§ 2083-2085 


Ala. 378, 86 S 39; Baker v. Eliasberg, 
etc., Mercantile Co., 201 Ala. 591, 
49S 3" 

33. Randolph v. Bradford, 204 Ala. 
378, 86 °S 39. 

[a] Invalid foreclosure sale nei- 
ther destroys the equitable right to 
redeem ror creates the statutory 
right. Summerford v. Hammond, 187 
Ala. 244, 65 S 831. 

4. Extinguishment of the equity 
of redempticn see supra § 2074. 

35. See Hall y. American Bankers’ 
Ins. Co., 315 Ill. 262, 146 NE 13.7. 

36. Holmes v. Bybee, 34 Ind. 262; 
Cowan Tent No. 61 v. Treesh, (ind. 
A.) 136 NE 93; Adtna L. Ins. Co. v. 
Stryker, 42 Ind. A..57, 883 NE 647; 
Spurgin v. Adamson, 62 Iowa 661, 18 
NW 293. 

37. Effect of decree upcn encum- 
brancer not made party see supra 
§§ 1779, 1780. 

38. Frink v. Murphy, 21 Cal. 108, 
81 AmD 149; Tuolumne Redemption 
Co. v. Sedgwick, 15 Cal. 515; Spurgin 
v. Adamson, 62 Iowa 661, 18 NW 293; 
Newell v. Pennick, 62 Iowa 123, °17 
NW 432; Bunce v. West, 62 Iowa 80, 
17 NW 179; Ayres v. Adair County, 
61 Iowa 728, 17 NW 161. 

{a] Reason for rule.—‘It was not 
the purpose of the statute, in con- 
ferring this right of redemption, to 
take away another and different right 
recognized by equity. The equity of 
redemption exists independent of 
statute, and will be enforced by the 
courts of chancery until it is taken 
away by express legislative enact- 
ment.” Spurgin v. Adamson, 62 Iowa 
661, 664, 18 NW 293. 

39. See infra § 2146. Hans 

40. Newell v. Pennick, 62 Iowa 
123, 17 NW 432. 

41. Sunny Brook Zinc, etec., Co. v. 
Metzler, 288 Fed. 1007, 151 CCA 659; 
Tuolumne Redemption Co. v. Sedg- 
wick, 15 Cal. 515. 

42. Sunny Brook Zinc, etc., Co. v. 
Metzler, 231 Fed. 304 [aff 238 Fed. 
1907 mem, 151 CCA 659 mem]; Ar- 
nett v. Williams, 226 Mo. 109, 125 SW 
1154. 


43. Hammond vy. Leavitt, 59 lowa 
407, 18 NW 397. 

44. See statutory provisions; and 
cases mfra this note. 

[a] Certificates of sale of state 
land when assigned as security for 
a debt may constitute an equitable 
mortgage of the interest of the mort- 
gagor in real estate, and as such be 
subject to the statutory right of re- 
demption. Young v. Corless, 56 Utah 
564, 191 P 647. 

[b] Sale of coal underlying land 
is a sale of real estate and as such 
subject to redemption. Traer v. 
Fowler, 144 Fed. 810, 75 CCA 540. 

Applicability to sale of real and 
personal property of public service 


corporation see Corporations § 2765. 
45. Powers v. Robinson, 90 Ala. 
225, 8 S 10. 
46. Williams v. Corless, 59 Utah 


L375. 202, P 834. 

47. Priddy v. Smith, 106 Ark. 79, 
152 SW 1028, 44 LRANS 285. 

[a] The instrument need not con- 
tain a power of sale, but it must bea 
mortgage in the legal sense of that 
word, and hence the statute does not 
apply to equitable mortgages. Prid- 
dy vi Smith, 106 Ark, “79,152 SW 
1028, 44 LRANS 285. 

48. Lewis v. Muense, 136 Ark. 200, 
206 SW 318; Priddy v. Smith, 106 
Ark. 79, 152 SW 1028, 44 LRANS 
285. 

[a] Reason for rule.—In Arkan- 
sas the statute permitting redemp- 
tion from foreclosure sale permits 
the mortgagor to waive his right of 
redemption in the mortgage or deed 
of trust and the court held that 
“there is no reason to suppose that 
the Legislature intended to grant the 
right of redemption in any instance 
without conferring the power to 
waive that right, and yet, if we were 
to hold that the right of redemption 
under an equitable mortgage was 
conferred, there is no way in the 
statute provided for a waiver of that 
right.” Lewis v. Muense, 136 Ark. 
200, 208, 206 SW 318. 

49. Priddy v. Smith, 106 Ark. 79, 


152 SW 1028, 44 LRANS 285. 

[a] Reason for rule.—‘It is not 
accurate to say that a vendor’s lien 
is an equitable mortgage, for such a 
lien is merely treated in equity as a 
mortgage and enforced as such. The 
manifest design of the Legislature 

- + was to preserve the right of re- 
demption under a legal mortgage, 
whether the foreclosure be made by a 
sale under the power contained in the 
instrument or by decree of the chan- 
cery court.” Priddy v. Smith, 106 
oe 79, 81, 152 SW 1028, 44 LRANS 

50. Flagg v. Walker, 113 U.S. 659 
5 SCt 697, 28 L. ed. 1072. See Od 
Fellows’ Sav., etc., Bank v. Harrigan, 
53 Cal. 229 (where redemption was 
denied after confirmation of sale). 

51. Lewis v. Muense, 136 Ark. 200, 
206 SW 3818. 

52. Harrington v.. Donaldson, 31 
Wit. «53 '5¢ 

53. Wood v. Holland, 53 Ark. 69, 
13 SW 739. 

54. Chew _v. Hyman, 7 Fed. 7, 10 
Biss. 240; Fitch v. Wetherbee, 110 
Ill. 475; Bloom vy. Van Rensselaer, 15 
Ill. 503; State Bank v. Wilson, 9 Ill, 
57; Bonnell v. Ray, 71 Ind. 141. 

[a] Ferson conducting sale.—For 
the purpose of statutory redemption, 
it is immaterial whether the sale was 
conducted by an officer of the law 
or by one appointed by the court to 
perform that special duty. Fitch v. 
Wetherbee, 110 Ill. 475. 

[b] School mortgage.—A statutory 
sale under a school mortgage by 
county officials is not ‘fa sale under 
a judgment, decree or other judicial 
eer apoe rte | rue no right of redemp- 
ion exists. onnell vy. Ray, 71 Ind. 
141, 145. See = 

[ec] Statute applies to resale or- 
dered after a sale under a foreclosure 
decree has been set aside. Bruschke 
v. Wright, 166 Ill. 183, 46 NE 813, 57 
AmSR 125. 

55. Ala.—Dawsey v. Kirven, 212 
Ala. 652, 103 S 866: Smith v. Jack, 
209 Ala. 520, 96 S 419; New Brockton 
Bank v. Dunnavant, 204 Ala. 636, 87 


a a ae ea Sc 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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authorizing redemption from a sale under a mort- 
gage or deed of trust has no application to sales 
under decrees of foreclosure,°® even though the in- 
strument foreclosed by such decree contained a 
power under which a sale could have been made.** 
Other statutes®® expressly prohibit sales of the 
equity of redemption under powers,°® and the gen- 
eral rule, therefore, is that, where the sale is made 
by virtue of a power contained in the mortgage and 
without judicial proceedings, no right to redeem ex- 
There is a statutory exception to this rule 
in some states where the mortgagee or beneficiary 
Where, notwith- 
standing the existence in the mortgage of a power 
of sale, the mortgagee nevertheless elects to fore- 
close by judicial process, the statute permitting 
redemption from sales becomes applicable;°? nor 
will a sale under a power during the pendency of 
proceedings to redeem from the mortgage deprive 
the mortgagor of his right to redeem.°* Where un- 


Ists.°9 


himself becomes a purchaser.*t 
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or on appeal.’® 


der the statute the right of redemption does not 


S 105; Narrell v. J. R. Phillips Mer- 
ecantile Co., 185 Ala. 141, 64 S 305; 
Walden v. Speigner, 87 Ala. 379, 6 S 
81; Commercial R., ete. Assoc. v. 
Parker, 84 Ala. 298, 4 S 268; Powers 
v. Andrews, 84 Ala. 289, 4 S263 
[overr Bailey v. Timberlake, 74 Ala. 
221]; Mewburn v. Bass, 82 Ala. 622, 
2 S 520; Gassenheimer v. Molton, $0 
Ala. 521, 2 S 652; Cooper v. Hornsby, 
71 Ala. 62. 

Ark.—Lambright v. Bales, 139 Ark. 
48, 213 SW 2. 


Mich.—Swarthout v. Shields, 185 
Mich. 427, 152 NW 202. 

Minn.—Dickerson v. Hayes, 26 
Minn. 100, 1 NW 834. 

N. D.—North Dakota Horse, etc., 


Co. v. Serumgard, 17 N. D. 466, 117 
NW 453, 138 AmSR 717, 29 LRANS 


Martin v. Ward, 60 Ark. 510, 
30 SW 1041. 

[a] Reason for rule.—‘‘A sale un- 
der a decree of court is not a sale 
under a mortgage or deed of trust?’ 
Martin v. Ward, 60 Ark. 510, 512, 30 
Sw 1041. 

57. Martin v. Ward, supra. 

53. See statutory provisions. 

59. DeVoigne v. Chicago Title, 
etc., Co., 304 Tl. 177, 136 NE 498. 

[a] No scheme or device to evade 
such statute will be upheld and a 
declaration of trust intended as a 
mortgage authorizing the trustee to 
sell and reauiring the debtor to va- 
cate the property on demand after 


sale is void. DeVoigne v. Chicago 
Title, ete. Co., 304 Ill. 177, 136 NE 
498., " 

60. U. S.—Doane v. California 


Land Co., 243 Fed. 67, 155 CCA 597, 
Higbee v. Chadwick, 220 Fed. 873, 136 
CCA 317. 

Cal._Koch v. Briggs, 14 Cal. 256, 
73 AmD 651; Ferry v. Fisk, 54 Cal. 
A. 763, 202 P 964; City Lumber Co. 
v. Brown, 46 Cal. A. 603, 189 P 8380; 
Roberts v. True, 7 Cal. A. 379, 94 P 
392; Corcoran v. Hinkel, 4 Cal. Un- 
rep. Cas. 360, 34 P 1031. 

Tll.—Weld v. Rees, 48 Ill. 428; Gil- 
lespie v.. Smith, 29 Ill. 473, 81 AmD 
328; Bloom vy. Van Rensselaer, 15 [1l. 


503. 


Ind.—Schnantz v. Schellhaus, 37 
Ind. 85. j 

Miss.—Hyde v. Warren, 46 Miss. 
13 


Mo.—Keith v. Browning, 139 Mo. 
190, 40 SW 764. ; 

Mont.—Montana Banking Corp. v. 
Hein, 52 Mont. 238, 156 P 1085, 1088 
[cit Cyc]. ; 

N. Y.—Mills v. Mills, 115 N. Y. 80, 
21 NE 714; Tuthill v. Tracy, 31 N. Y. 


157. 
10 Oh. 


Oh.—Turner v. Johnson, 
R. I1.—De Wolf v. Murphy, 11 R. I. 


204. 


Tex. 
23 


Tex.—Maulding v. Coffin, 6 
Civ. A. 416, 25 SW 480. 

Ont.—Chatfield v. Cunningham, 
Ont. 158. 

[a] The rule that a sale under a 
power is absolute and not subject to 
redemption has no application where 
the one authorized to exercise the 
power is in fact directed to make the 
sale by the decree of the court. 


| Fitch v. Wetherbee, 110 Ill. 475. 


61. Rumsey v. People’s R. Co., 144 
Mose 3-7'5; 4 64645 0SW ol44sqieith «jv. 
Browning, 139 Mo. 190, 40 SW 764. 

Validity of purchase by mortgagee 
at his own sale see supra § 1429. 

62. DeBeck v. Canada Permanent 
Loan,aete., ‘Co:, 12, B.s:Ci 409: 

[a] A sale of the property inter- 


‘mediate the interlocutory and final 


order of foreclosure does not deprive 
the mortgagor of his right to redeem 
from the mortgage. DeBeck v. Can- 
ada Permanent Loan, etc. Co: 12 
B. Gir 409. ; 

63.. National Bldg., ete., Assoc. v. 
Cheatham, 137 Ala. 395, 34 S 383, 

64. See statutory provisions. 

65. Hamilton v. Fowler, 99 Fed. 
18, 40 CCA 47. 

66. Award of strict foreclosure 
see supra § 1510. 

67. Wood v. Button, 205 Mich. 
692, 708, 172 NW 422; Reading v. 
Waterman, 46 Mich. 107, 8 NW 691; 


Johnstone v. Scott, 11 Mich. 232; 
Carroll v. Rossiter, 10 Minn. 174; 
State v. Starwich, 131 Wash. 101, 


229 P12. 

“The right to redeem from a fore- 
closure at law is a legal right, is 
created by the statute, and can nei- 
ther be enlarged nor abridged by 
courts.” Wood v. Button, supra. 

[a] Redemptioner need do no more 
than statute requires.—State v. Star- 
wich, 131 Wash. 101, 229 P 12. 

[b] Statement of erroneous re- 
demption period in sheriff’s certifi- 
cate of sale is of no effect.—Reading 
v. Waterman, 46 Mich. 107, 8 NW 
691; Johnstone v. Scott, 11 Mich. 232; 
Carroll v. Rossiter, 10 Minn. 174. ° 

68. Mason v. Northwestern Mut. 
Tebingsi Coie 1060Un SHIi63 7 AbSCt 165, 
OT ted). 129+ Burley ives Mins 4> Bl. 
Cas. No. 2,168, 9 Biss. 204 [aff 105 
U. S. 247, 26 L. ed. 986]; Tonningsen 
v. Odd Fellows’ Cemetery Assoc., 60 
Cal. A. 568,213 P 710; Levy v. Bur- 
kle, 2 Cal. Unrep. Cas. 778, 14 P 564; 
Fitch- v. Wetherbee, 110 Ill. 475; 
Boester v. Byrne, 72 Ill. 466; De 
Wolf v. Haydn, 24 Ill. 525; Buszin v. 
Martinowicz,*178 Ill. A. 519; Chad- 
bourn v. Henderson, 2 Baxt. (Tenn.) 
460. 


[a] Deed of trust.—Levy v. Bur- 
klé, °25 CalimUnrep: jCasni i748) 1490P 
564. 


[b] The right of redemption is 
not affected by a failure of the court 


[§ 2087] h. Waiver. 
sale the statutory right to redeem from the sale 
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extend to a sale made under a power in a mortgage 
wherein the right of redemption is waived,®* the 
court may enforce the mortgage by a sale under its 
decree free from redemption in accordance with 
the power contained in the instrument.®® 

[§ 2086] g. Judicial Curtailment or Extension of 
Right.°° <A right of redemption, when conferred by 
the statute, is an absolute right®’ which cannot be 
taken away,°* or limited,°® or extended,’ by the 
court, nor is it affected by the failure of the decree 
to recognize or provide for it.™ 
held that a decree contrary to such statutory right 
is absolutely void and therefore subject to collateral 
attack,’? other jurisdictions have held that such de- 
crees, although erroneous, are not void,’* remaining 
in full force and effect unless corrected,’* on a mo- 
tion to set aside, modify, or correct the judgment,7® 


While it has been 


The power to waive before 


to provide in its decree-for the 
privilege of redemption. Burley v. 
Flint, 4 F. Cas. No. 2,168, 9 Biss. 
ae! Fitch v. Wetherbee, 110 Ml. 

69. Hards v. Connecticut Mut. L. 
Ins. Co., 11 F. Cas. No. 6,055, 8 Biss. ' 
234; Davis v. Millen, 113 Ga. 152 38 
oka a SRS om v. Stevenson, 23 

3 - ood v. Butt i 
Boz, ina NW 422. emi peers 

a Allowance of less than statu- 
tory period.—Rhineha 
pope rt v. Stevenson, 

[b] Judgment creditors. — The 
statutory period within which judg- 
ment and decree creditors may re- 
deem from foreclosure sale is not 
affected by the fact that they have 
eee pee - the foreclosure 

ings. itehead y. 
Ill. 253, 35 NE 871. Sairatraunes 

70. See cases infra this note. 

[a] Extension to new classes.— 
(1) Courts are not warranted in ex- 
tending the statutory right of re- 
demption to’ a class of cases which 
the legislature has not seen fit to 
provide for. Thornley vy. Moore, 106 
Ill. 496. (2) “The Chancery Court is 
without power or jurisdiction to con- 
fer the right on a_simple-contract 
creditor.” Seals v. Pheiffer, 77 Ala 
278, 283. . ; 

Extension of time see infra 2 

71. Mason v. Northemestads une 
L. Ins. Co., 106 U. S. 163, 1 SCt 165. 
27 L. ed. 129; Burley v.’ Flint, 4 
Cas. No. 2,168, 9 Biss. 204 [afe 105 
U. S. 247, 26 L. ed. 986]; Hards v 
Connecticut Mut. L. Ins. Co., ii F. 
Cas. No. 6,055, 8 Biss. 234; Levy v. 
Burkle, 2 Cal. Unrep. Cas. 778, i4 P 
564; De Wolf v. Haydn, 24 Til, 525: 
ee ee: v. Stevenson,’ 23) Tir 


72. Burley v. Flint, 4 F, 
2,168, 9 Biss. 204 [aff 105 us aT, 
26° L. ed. 986]; Western Land. etc. 
Co. v. State Nat. Bank, (Ariz.) 233 
P 299 [den reh 236 P 725]; Tonnine- 
sen v. Odd Fellows’ Cemetery Assue 
60) Calas 568, 213 P 710. iy 
i artin v. Miller, 9 
156. 108. 7 Kan. 723, 

14, artin v. Miller, supra. 

[a] Period of redemption fixed by 
decree governs although different 
from that fixed by statute. Martin v. 
Miller, 97 Kan, 723, 156 P 709. é 

75. Martin v. Miller, supra. 

[a] Where decree fixes shorter 
period of redemption than thattiia)- 
lowed by statute, it is not erromjoon 
confirmation of sale, to refuse ° 
extend limitation to statutory period 
me ae ae ea hai remains un- 
changed. artin v. iller 
728, 156 P 709. ‘Soanr art 

6. ason v. Northwestern 
L-Ins/-Co:,- 106 U.-S.-163, 2 Sot 166, 
Did eds7l29% i 


356 [42 C.J.] 
has been both denied’? and affirmed,’® and in some 
jurisdictions the right is specifically given by stat- 
ute;’® but where the statutory right to redeem is 
applicable to sales under a power as well as to 
sales under a decree, a provision authorizing the 
mortgagor to waive the right of redemption from 
sale under a decree, by a clause in the mortgage to 
that effect, does not authorize a waiver in the mort- 
gage of the right to redeem from sale under a 
power.®° 

[§ 2088] i. Forfeiture by Appeal or Stay of Exe- 
cution. By statute in some jurisdictions it is pro- 
vided that in no action where defendant has taken 
an appeal or stayed execution on the judgment shall 
he be entitled to redeem.*t Such a statute termi- 
nates the right of redemption if an appeal is taken 
without regard to the manner in which the appeal 
was determined,®? although it does not bar the 
right of a successful appellant from a decree which 
bars his right of redemption.*? On the other hand, 
it has been held that, although the decision of the 
lower court has been reversed, appellant will not be 
entitled to redeem from a sale made under a modified 
decree.2 The vendee of a defendant may redeem, 
although defendant may have appealed.8> Under 


such a statute the right of redemption is cut off by | 


an appeal, although appellant has not stayed further 
proceedings by filing a supersedeas.*¢ 

[§ 2089] j. Partial and Proportionate Redemp- 
tion. As a general rule a statutory redemptioner is 
not entitled to partial or proportionate redemption 
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of the property sold, but must redeem the entire 
property,®” although the right of proportionate re- 
demption by owners in severalty of separate tracts, 
who joined in executing a single mortgage covering 
both tracts, has been recognized,** as has also the 
right of a mortgagor separately to redeem parcels 
separately sold;§* and such latter right is sometimes 
given by statute;°° but such statute is not available 
to a mortgagor as against a junior encumbraneer of 
the whole, who has redeemed all the parcels.*t So, 
also, the right of part owners to redeem their re- 
spective shares has been given by statute in some 
jurisdictions,®? and under such statutes a judgment 
creditor of one who would be entitled to exercise 
partial redemption is entitled to the same right,®* but 
it has been held that a statutory right to partial 
redemption given to part owners of the land sold 
on foreclosure is inapplicable to a sale en masse.%4 
In the absence of statutory authority neither ten- 
ants In common®’ nor junior henors of a part of 
the mortgaged premises have a right to partial re- 
demption,®® nor, on the other hand, can the right 
to a redemption of the entire property be denied 
them. 

[§ 2090] C. Compulsory Redemption. One having 
a right to redeem,** as, for example, a mortgagor,9° 
or junior encumbrancer,' or execution purchaser,? is — 
under no legal obligation to do so, but may elect 
whether he will exercise his right. He may, how- 
ever, be compelled to exercise his option,’ and a bill 
for that purpose is in the nature of a bill to fore- 


77, Parmer v. Parmer, 74 Ala. 285; 
Lambright v. Bales, 139 Ark. 48, 213 
SW 2; Beverly v. Davis, 79 Wash. 
Bien Le aOmie 09.65 

[a] Reason for rule.—‘‘We are 
clearly of opinion, that the reason 
and policy of the law, which render 
voidable any stipulation disannexing 
the equity of redemption from a 
mortgage, apply with equal force to 
prohibit the waiving of the debtor's 
statutory right of redemption. 
Parmer v. Parmer, 74 Ala. 285, 288. 

[b] Statutory ateoY ee ae in is 
mortgage and canno be waived. 
a te vy. Davis, 79 Wash. 537, 140 
696. i 

[c] No waiver 
authority—Lambright v. Bales, 
Ark. 48, 213 SW 2. ; 

[d] Warranty by mortgagor in 
mortgage instrument against re- 
demption is unenforceable as against 
public policy. Cowley v. Shields, 180 
Ala. 48, 60 S 267. 

73. Colo.—wNippel v. 


lo. 211. 
Corn King vy. King, 215 Ill. 100, 74 


im 89. 
ES he Ook v. McFarland, 78 
Towa 528, 483 NW 519. 


Minn.—Armstrong Vv. 
inn. 49. 
yaks McGavock, 10 


without statutory 
139 


Hammond, 4 


Sanford, 7 


Tenn:—Woods Vv. 

erg. 133. : 
ei tal A judgment by confession or 
consent authorizing the entry of a 
decree and sale without redemption 
amounts to a waiver of the right to 
redeem. Cook v. McFarland, 78 Iowa 
528, 48 NW 519. : 

{b] Effect of recital in certificate 
of sale.—The statement in a certifi- 
eate of sale on foreclosure as to the 
time of redemption in no way affects 
the rights of either party as fixed by 
the law applicable to such sales; and 
thesfact that the purchaser accepts a 
certificate which specifies a time dif- 
ferent from that fixed by law does 
Wp uctitute a waiver of his legal 


rights. Carroll v. Rossiter, 10 Minn. 
174. 
79. See statutory provisions; and 


Wilkinson v. James, 164 Ark. 475, 
262 SW 319; Lambright v. Bales, 139 


Ark. 48, 213 SW 2. 

[a] Decree cuts off the statutory 
right to redeem from sale if the 
mortgage or deed of trust contains a 


waiver. Wilkinson vy. James, 164 
Ark. 475, 262 SW 319. 
[b] Persons bound.—Where the 


statute authorizes a waiver of statu- 
tory right of redemption by a pro- 
vision in the mortgage, a grantee of 
the equity of redemption is bound by 
such a waiver. Smith v. Simpson, 
129 Ark. 275, 195 SW 1067. 

{c] Sale for credit.—In Tennes- 
see, under Code § 2124 subs 2, land 
sold under a deed of trust or mort- 
gage containing no waiver of the 
equity of redemption is redeemable 
unless, upon application of com- 
plainant, the court orders the sale 
upon a credit of not less than six 
months. Chadbourn v. Henderson, 2 
Baxt. (Tenn.) 460. P 

80. Lambright. v. Bales, 139 Ark. 
48, 2138 SW 2. 


81. See statutory provisions. 
82. Korf v. Howerton, 188 Iowa 
120, 174 NW 350. 


83. Kilmer v. Gallaher, 116 Iowa 
666, 88 NW 959. 

84. Lombard v. Gregory, 90 Iowa 
682, 57 NW 621. 

85. Thayer v. 
110, 10 NW 300. 

86. Dobbins v. Lusch, 53 Iowa 304, 
5 NW 205. 

87. Hargett v. Franklin County, 
212 Ala. 428, 103 S 40; Slaughter v. 
Webb, 205 Ala. 334, 87 S 854; Morri- 
son v. Formby, 191 Ala. 104, 67 S 
668; Cowley v. Shields, 180 Ala. 48, 
60 S 267. 

88. Miller v. Wheeler, 147 Ky. 131, 
143 SW 1028. 

89. Hargett v. Franklin County, 
212 Ala. 423, 103 S 40; Lord v. Blue, 
200 Ala. 521, 76 S 463. 

90. See statutory provisions; and 
State v. Carpenter, 19 Wash. 378, 58 
P 342. 

91. Fortune v. Barnhart, 199 Iowa 
329, 200 NW 610. 

92. See statutory provisions. 

93. Schuck v. Gerlach, 101 Ill. 338. 

94. Bozarth v. Largent, 128 fll. 
95, 21 NE 218; Owens vy. Common- 


Coldren, 57 Iowa 


wealth Trust Co., 183 Ill. A. 605. 

95. Paige v. Smith, 5 Fed. 340, 2 
McCrary 457; McQueen v. Whetstone, 
127 Ala. 417, 30 S 548; Lehman v. 
Moore, 93 Ala. 186, 9 S 590; Hiceman 


fv. Finch, 79 Ind. 511; Buettel v. Har- 


mount, 46 Minn. 481, 49 NW 250; 
O’Brien v. Krenz, 36 Minn. 136, 30 
NW 458; Martin v. Sprague, 29 Minn. 
53, 11 NW 143; Willis v. Jelineck, 27 
Bes iS 6 NW 3873. 

96. ailey v. Erny, 68 Colo. 211 
189 P 18; Fischer v. Eslaman, 68 Ill. 
97. Lehman v. Moore, 93 Ala. 1 
9 S 590; O’Brien v. Krenz, 36 ‘Mine 
136, 30 NW 458; Martin v. Sprague, 
29 Minn. 53, 11 NW 143; Willis v. 

Jelineck, 27 Minn. 18, 6 NW 373. 

[a] Partnership property. — Leh- 
man el aia 93 Ala. 186, 9 S 590. 

3 etherington v. P 

Fed. 367. ay en to 

Persons entitled to redeem in- 
ee Sets Le orc es 

F ewis v. Hinman, 56 Conn, 552 

ie A 143; Morgan vy. Clayton, 61,111. 

1. MecIntier .v. 
(Mass.) 83. Shae 

2. Rogers vy. Meyers, 68 Ill. 92: 
Fernandez v. Hernandez, 16 Porto 
Rico 72.‘ 

_8. Henthorn v.: Security Co. 
Kan. 808, 79 P 653; North Westen 
Trust Co. v. Ryan, 115 Minn. 148, 132 
ah 202; Parker v, Child, 25 N. J. Ea. 

[a] Omitted party.— (1) A pur- 
chaser at a foreclosure sale may sue 
a& junior mortgagee who was not a 
party to the foreclosure suit, to com- 
pel him to redeem within a reason- 
able time. Parker vy. Child, 25 N. J. 
Bq. 41. (2) Where a mortgage fore- 
closure sale is valid against every- 
one except the wife of the owner who 
has not been made a party thereto, 
the purchaser on such sale may sue 
for a decree compelling her to exer- 
cise her right of. redemption within a 
reasonable time or in default thereof 
to be barred of such right. North- 
western Trust Co. v. Ryan, 115 
Minn, 143, 132 NW 202. : 

{b] A mortgagee in possession 


Shaw, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


at ee ee 


§§ 2090-2097] 


elose.* 


The grantee in an absolute deed given as a mort- 
gage is not bound to redeem from foreclosure of 
a mortgage executed by him with the consent and 
for the benefit of the grantor who has remained in 


possession.® 


Party not joined in foreclosure suit. 
having the right to redeem, but who was not joined 
may be called upon, by 
bill in equity, to redeem the premises within a rea- 
sonable time, to be fixed by the court, or be forever 


in the ceetaloaind suit, 


foreclosed.§ 


[§ 2091] D. Persons Entitled To Redeem?—1. In 
The equitable right 
to redeem from a mortgage belongs primarily to the 
owners of the mortgaged premises or of an interest 
therein which would be prejudiced by a foreclosure,® 


General—a. Equitable Right. 


may sue the mortgagor, or one hold- 
ing under him, to compel him to re- 
deem within a reasonable time, and 
the court may previde that, if he 
fails to do so, his right of redemption 
may be barred. Jaggar v. Plunkett, 
pee 565, 106 P 280, 25 LRANS 

o- 

[ec] A senior encumbrancer of 
realty in possession under circum- 
stances making it equitable may 
maintain an action to compel a junior 
encumbrancer to redeem from _ the 
senior’s claim or to bar him for fail- 
ure to redeem, and courts may decree 
that unless the junior elects to re- 
deem within a proper time he may be 
barred of his lien, and title of the 
senior encumbrancer quieted against 
. him. Manhattan State Bank v. Wa- 
eee State Bank, 103 Kan. 865, 176 


[d] Failure to set up right in an- 
swer.—Where a junior mortgagee 
filed a bill for foreclosure and sale 
against the senior mortgagee in pos- 
session, and the latter did not insist 
upon his right to be redeemed until 
the final hearing, it was held that he 
had not waived such right by failure 
to set it up in his answer. Rother- 
ham v. Webb, 4 Ir. Eq. 52. 

4. Manhattan State Bank v. Wa- 
mego State Bank, 103 Kan. 865, 176 
P 658. 

[a] Rule applied.—Under Code 
Civ, “Proce s79l0 (Gen, St [29r5] 
§ 6900), it is immaterial whether an 
action is called a suit in foreclosure 
or an action to compel a junior en- 
cumbrancer to redeem from a claim 
of a senior mortgagee (he having ac- 
quired title) under penalty of being 
barred for failure to redeem, if facts 
alleged and proved are sufficiently 
comprehensive to fit either case, and 
a judgment substantially according 
with either theory will be upheld. 
Manhattan State Bank v. Wamego 


State. Bank, 103. Kan,.,,865, 176..P 
658. 
5. Baumgartner v. Corliss, 115 


Minn. 11, 131 NW 638. 

6. Parker v. Child, 25 N. J. Eq. 
41," Hess Nv. Feldkamp, 2 Disn. 332, 
13 Oh. Dec. (Reprint) 204; Brisbane 
v. Staughton, 1 Oh. Dec. (Reprint) 
135, 2 WestLJ 426. But see Moulton 
v. Cornish, 138 N. Y. 138, 338 NE 842, 
20 LRA 370 [rev.61 Hun 438, 16 NYS 
267] (holding that, where a prior 
mortgagee purchased with full 
knowledge that a junior mortgagee 
had not been made a party, he was 
not entitled to the remedy of strict 
foreclosure as against a junior en- 
cumbrancer). 

{a] TIllustration.—An infant heir 
of the mortgagor, not made a party 
to the foreclosure suit, may be re- 
quired by the purchaser to redeem 
within a reasonable time. Brisbane 
v. Staughton, 1 Oh. Dec. (Reprint) 
135, 2 WestLJ 426. 

Right to strict foreclosure gener- 
ally see supra § 1510. 

7 Discharge of by 
Guardian of: 


mortgage 


(Geox 
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and as a general rule anyone may redeem who is 
entitled to the legal estate of the mortgagor or who 
claims a subsisting estate under it,? or who has an 
interest in the premises and would be a loser by 
foreclosure,#° and conversely, the right is limited 
to such persons.1+. The redemption may be made by 
one having an equitable title,!2 or the legal title in 
trust,!* although not by one having a mere naked 
legal title with no equitable rights.14 
a person otherwise entitled to redeem cannot be de- 
feated by the fact that a portion of the redemption 


The right of 


money is furnished to him by others who will thereby 


Infant see Guardian and Ward § 260. | 456 


Insane 
§ 457. 
8. U. S.—Brown v. Crawford, 252 

Hed mz4s'.253 (Fert Cyel; et. By Clatiin 

Co. v. Middlesex Banking Co., 113 

Fed. 958; Upham v. Brooks, 28 F. Cas. 

No. 16,797, 2 Woodb. & M. 407. 
Ala.—Rapier v. Gulf City Paper 

64 Ala. 330. 

Ark.—Scott v. Henry, 13 Ark. 112; 
State v. Lawson, 6 Ark. 269. 

Conn.—Loomis v. Knox, 60 Conn. 
343, 22°A 771. 

Ill.—Bradley v. Snyder, 14 Ill. 263, 
58 AmD 564. 

Ind.—Horn vy. Indianapolis Nat. 
Bank, 125° Indi! 381{625- Nis 558, 21 
AmSR 231, 9 LRA 676. 

Iowa. —Skinner v. Young, 80 Iowa 
234, 45 NW 889; Dickerman v. Lust, 
66 ‘lowa 444, 23 NW 916; Bates v. 
Ruddick, 2 Towa 423, 65 AmD 774. 

Kan.—Mercer v. McPherson, 170 
Kan: 617, 79;.P. 118. 

Me.—Frisbee v. Frisbee, 86 Me. 444, 
29 A 1115; Sprague v. Graham, 29 
Me. 160. 

Mich.—Powers v. Golden Lumber 
Co., 43 Mich. 468, 5 NW 656; Stone v. 
Welling, 14 Mich. 514. 

Miss.—Boarman v. Catlett, 21 Miss. 
149. 

N. H.—Moore v. Beasom, 44 N. H. 
215; Brewer v. Hyndman, 18 N. H. 9. 

N. J.—Atwood v. Carmer, 75 N. J. 
Eq. 319, 73 A 114. 

N. M.—King v. Warrington, 2 N. M. 
318. 

N. Y.—Mackenna v. Fidelity Trust 
@O# NSA Nee Viens Ly le IN ey 2 ee 2 
AmSR 620, 3 LRANS 1068, 6 AnnCas 
471 [mod 98 App. Div. 480, 90 NYS 
493]; Mooney v. Byrne, 163 N. Y. 86, 
57 NE 163; Mills v. Mills, 115. N. Y. 
80, 21 NE 714; Beach v. Cooke, 28 
N. Y. 508, 86 AmD 260 [aff 39 Barb. 
360]; Httenheimer v. Heffernan, 66 
Barb. 374; Grant v. Duane, 9 Johns. 
hil 

Oh.—Penn v. Atlantic, ete., R. Co., 
3 Oh. Dec. (Reprint) 508, 11 AmLReg 
NS 576. 


person see Insane Persons 


Tex.—Minchew vy. Hankins, (Civ. 
A.) 278 SW 306. 

Wis.—Murphy v. Farwell, 9 Wis. 
102. 

Eng.—Tarn v. Turner, 39, Ch. D. 


456; White v. Parnther, 1 Knapp 179, 
12 Reprint 288; Lomax vy. Bird, 1 
Vern. Ch. 182, 28 Reprint 402. 


Ont.—Standard Realty Co. v. 
Nicholson, 24 Ont. L. 46, 2 OntWN 
1189, 19 OntWR 373; McLaughlin 
Motor Car Co. v. Sharp, 25 OntwN 
293; Cronn v. Chamberlin, 27 Grant 
Ch. 551. 

9. Ark.—State v. Lawson, 6 Ark. 
269. 


Cali—Randallvv. Dutf,79 Cal. 11.5, 
19 P 532, 21 P 610, 3 LRA 754. 

N. H.—-Moore v. Beasom, 44 N. H. 
215. 

N. Y.—Jenkins v. Continental Ins. 
Co., 12 HowPr 66. 


Tenn.—Pearcy v. Tate, 91 Tenn. 
478, 19 SW 3238. 
Eng.—Tarn vy. Turner, 39 Ch, D. 


acquire an interest in the premises when redeemed.*® 
Title by escheat. 
on an escheat may redeem from the mortgage.'® 
Holder of independent title. 
demptioner, if a third party, must be one derived 


The sovereign founding a claim 


The title of the re- 


Ont.—Standard Realty Co. v. Nich- 
olson, 24:Ont. L. 46, 2 OntWN 1189, 
19 OntWR 373. 

{a] Reason for rule.—‘“The right 
of the senior mortgagee to require 
payment of the mortgage debt, and, 
upon default, to file his bill and ob- 
tain a decree extinguishing the equity 
of redemption and foreclosing all 
who have an interest in the mort- 
gaged premises, carries with it and 
implies a right in each one who is 
liable to be thus foreclosed, or rather, 
in those who are entitled to the es- 
tate of the mortgagor in the land, or 
who have a legal or equitable interest 
therein, to pay the mortgage debt in 
discharge of, such senior mortgage.” 
Jenkins v. Continental Ins. Co., 12 
HowPr (N. Y.) 66, 67. 

{b] Title founded on right to 
avoid fraudulent conveyance.—W here 
the. owner of land gave a power of 
attorney to convey the same, and the 
attorney conveyed the land fraudu- 
lently and without consideration to 
one who mortgaged it, the owner or 
his heirs have a right to redeem. 
Randalli v.. (Duff, 79 Gali aitey 19) 
532, 21 P 610, 3 LRA 754, 756. 

{c] The veriest scintilla of inter- 
est will entitle a person to redeem.— 
Standard Realty Co. v. Nicholson, 24 
Ont. L. 46, 2 OntWN 1189, 19 OntWR 
373. 

[d] Freehold interest not essen- 
tial to right to redeem.—Tarn v. Ture 
nef, 39 Ch. D. 456. 

fe] Personal liability not essen- 
tial to mortgagor’s right to redeem 
from the mortgage.— Mooney v. 
Byrne, 163 N. Y. 86, 57 NE 163. 

{[f{] Where mortgagor sells the 
mortgaged premises but retains a 
lien, for the unpaid purchase price, 
he or his administrator may still re- 
deem from the mortgage. Pearcy v. 
Tate, 91 Tenn. 478, 19 SW 323. 

[gz] Sequestrators of the mort- 
gaged estate may redeem. Fawcett 
v. Fothergill, Dick. 18, 21 Reprint 
173, 

Particular title, interests, or liens 
see infra §§ 2093-2139. 

10. Frisbee v. Frisbee, 86 Me. 444, 
29 A 1115; Mclaughlin Motor Car 
Co. v. Sharp, 25 OntWN 293. 

[a] Any party who is interested 
in the equity of redemption may re- 
deem. McLaughlin Motor Car Co. v. 
Sharp, 25 OntWN 293. 

11. Right of stranger to redeem 
see infra § 2137. 

12. > Rice: v... Puett,) 81. Ind. 2305 
Scheibel vy. Anderson, 77 Minn. 54, 79 
NW 594, 77 AmSR 664; Brighton v. 
Doyle, 64 Vt. 616, 25 A 694, 

18. See infra § 2111. 

14. Beach v. Shaw, 57 Ill. 17. 

15. Houston v. Shear, (Tex. Civ. 
A.) 210 SW 976, 

16. Catley v. Sampson, 33 Beav. 
551; Atty.-Gen. v. Crofts, 4 Bro. P.C. 
136, 2 Reprint 91; Downe v. Morris, 3 
Hare 394, 25 EngCh 394, 67 Reprint 
435; Rogers v. Maule, 1 Y. & Coll. 4, 
20 HngCh 4, 62 Reprint 765. 


358 [42 C.J.] 
mediately or immediately from the mortgagor, and 
not a hostile or independent title, such as could pre- 
vail only on condition that the mortgagor had no 
title,” as in the case of the holder of a tax title, 
where a tax sale is considered as founding a new 
and independent title,1* but where a tax sale is re- 
garded only as a sale of the interest remaining in 
the mortgagor, that which the purchaser acquires 
is merely the equity of redemption, and not a wholly 
independent title, and he may therefore redeem.*® 

Time of acquisition of title. If title has been ac- 
quired by the person seeking to redeem, the time 
of the acquisition of such title is immaterial.?° 

Distinct rights of redemption from a mortgage 
may exist in different persons.”+ 

[§ 2092] b. Statutory Right. Statutory provisions 
as to redemption of mortgages ordinarily specifically 
provide as to the persons having a right to redeem,”? 
and the statutory right is confined to the persons 
coming within such provisions*® which are to be 
strictly ‘construed.2 As has been noted, the statu- 
tory right to redeem is as ‘a rule regarded as su- 
perseding the equitable right?® and is ordinarily 
given to those who previously have had the equi- 
table right to redeem,* although some of such per- 
sons are sometimes excluded,’ and the right may 
be made conditional even as to those to whom it is 
granted.*® On the other hand, the statutory right 
is not always limited to those who, at the time of 
the sale, were the owners of the land?® or who then 
had a lien thereon.*° <A single person may have the 


17. Ala.—Baker v. Eliasberg, etc., fe 
a 


MORTGAGES 


7 Gray (Mass.) 278. 
Redemption from the state.— 


[§§ 2091-2092 


right to redeem from a sale in dual capacities,** and 
the right to redeem from a sale may exist in favor 
of some persons while the equitable right to redeem 
from the mortgage is still existent in others.*? Those 
designated by statute as having a right to redeem 
may do so, although acting at the request and for 
the benefit and with the funds of one whose own 
right to redeem has lapsed.** But where a transae- 
tion is a mere device entered into to extend the 
time within which redemption may be exercised, the 
right to redeem may be denied.** 

Defendant. The word ‘‘defendant’’ as used in a 
statute giving defendants the right to redeem from 
sale has been construed to mean the principal debtor 
or person in whom is the legal or possibly an equi- 
table title in and to the premises sought to be re- 
deemed.*° 

Holder of equitable title. Under a statute permit- 
ting redemption from sale by the holder of an equi- 
table title, the owner of an equitable estate without 
any title has no right to redeem,**® notwithstanding 
his interest is such as would entitle him to a deed 
for full legal title on demand.** 

Judgment debtor. The term ‘‘judgment debtor’’ 
as used in the statutes permitting such debtors to 
redeem from sales on foreclosure has been held to 
refer exclusively to the debtor whose land was sub- 
jected to forced sale,®® but under other statutes®® it 
has been held that the ownership of the land at the 
time of the sale is immaterial,*® and that the phrase 
‘“judgment debtor’’ is applicable*+ and limited*? to 


ageinst him, where the statute au- 
thorizes redemption from the sale by 


ieee Co. 2018 FAlanrogedl toh Ss 


Towa.—Ayers v. Adair County, 61 
Iowa 728, 17 NW 161. 
ae ee v. Austin, 9 Mich. 

De 

Mo.—Feller vy. Lee, 225 Mo. 319, 
124 SW 1129. . 


tae Y.—Grant y. Duane, 9 Johns. 
fa] Reason for rule.—‘‘The very 


theory of the right of redemption is 
that the redemptioner’s interest is 
subordinate to the claim redeemed 


from. If the redemptioner’s lien 
rests upon a wholly independent 
title, that is, upon one that can be 


valid only in case the mortgagor had 
no title, there is no ground for re- 
demption, and no occasion for it.” 
Ayres v. Adair County, 61 Iowa 728, 
731, 17 INW 161. 


18. Miller v. Cook, 135 Tll. 190, 25 
NE 756, 10 LRA 292; Witt v. Me- 
whirter, 57 Iowa 545, 10 NW 890; 


Crum vy. Cotting, 22 Iowa 411; Sin- 
clair v. Learned, 


51 Mich. 335, 16 
NW 672. 


19. Allen v. Swoope, 64 Ark. 576, 
44 SW 78; Ayres v. Adair County, 61 
Towa 728, 17 NW 161; Smith v. Lewis, 
2 W. Va. 39. 

20. Bromitt v. Moor, 9 Hare 374, 
41 MngCh 374, 68 Reprint 552; Gibson 
v. Nelson, 2 Ont. L. 500 [app dism 
sovcan S45 Cn 31) 

fa]. After-acquired title-—(1) Re- 
demption may be made by one who 
acquires an interest in the mortgaged 
premises after the institution of a 
suit to foreclose (Gibson vy. Nelson, 
2 Ont. L. 500), (2) or even after the 
foreclosure, if he acquires an interest 
in the estate from one who was not 
a party to the foreclosure suit 
(Bromitt v. Moor, 9 Hare 374, 41 
EngCh 374, 68 Reprint 552). 

21. Goodman vy. White, 26 Conn. 
BLTs 

22. See statutory provisions. 

Rights of particular persons see 
infra §§ 2093-2139. 

23. Dickinson v. Duckworth, 74 
Ark, 138, 85 SW 82; Davies v. Hunt, 
37 Ark. 574; McDougald v. Gapron, 


Under the Arkansas statute only the 
owners of the equity of redemption 
in the real estate bank lands sold to 
the state can redeem them from the 
state. Davies v. Hunt, 37 Ark. 574. 

[b] Hoider of equitable title.—A 
statute permitting a bill to redeem 
to be brought by the mortgagor or 
any ‘‘person lawfully claiming or 
holding under’? him confers the right 
only on the mortgagor and persons to 
whom his legal title has been trans- 
ferred by deed or by operation of 
law. McDougald v. Capron, 7 Gray 
(Mass.) 278. 

24. See supra § 2081. 


25. See supra § 20838. 
26. See infra §§ 2093-21389. 
27. Walden v. Speigner, 87 Ala. 


379, 6 S 81; Commercial Real Est., 
etc., Assoc. v. Parker, 84 Ala. 298, 
4 S 268; Powers v. Andrews, 84 Ala. 
289, 4 S 268; Higgs v. McDuffie, 81 
Or256,p157 (PxTO4 58a 9s: 

[a] Prior ownership of the equity 
of redemption is not alone sufficient 
to confer the right to redeem, Higgs 


Ve MeDufiie;, 81 (Ors 256,157 “P %94, 
158 P 953. 

28. Hiller v. Nelson, (Ky.) 118 
SW _ 292; McGlathery v. Dorman, 97 


N. J. Eq. 17, 127-A 40; Higgs v. Mc- 
Duffie; 81 Or. 256, 157 P 794, 158 P 
95:3): 

[a] Redemption permitted only if 
property sold does not bring two 
thirds of appraised value.—Hiller v. 
Nelson, (Ky.) 118 SW 292. 

[b] Right dependent on entry of 
deficiency judgment.—McGlathery vy. 
Dorman, 97'N. J. Eq! ‘17,127 A40. 

[c] Unless he becomes a judg- 
ment debtor under the decree, the one 
who hitherto held the equity of re- 
demption is cut off from all right to 
redeem the land. Higgs v. McDuffie, 
SLO 256, 15% iP e704 wiih si ose 

29. Bateman v. Kellogg, 59 Cal. 
A. 464, 211 P 46; Higgs v. McDuffie, 
81 Or. $256,157 PB 794, 158° P9563: 

[a] Conveyance by mortgagor of 
his equity prior to the sale does not 
affect his right to redeem therefrom 
if a personal judgment is rendered 


the judgment debtor or his successor 
in interest as a judgment debtor. 
Higes v. McDuffie, 81 Or. 256, 157 
Ped, 158 °Pi3953. 


30. See infra § 2116 et seq. 
31. Heinroth v. Frost, 250 Ill. 102, 
95 NE 65; Beadle v. Cole, 173 Ill. 


136, 50 NE 809; Whitehead v. Hall, ° 
148 Ill. 253, 35 NE 871. 

[a] Right as a person interested 
in the property as a junior lienor who 
has been made a party and as a 
judgment creditor. — Heinroth v. 
Frost, 250 Ill. 102, 95 NE 65. 

S2. See supra § 2083. 


33. Zeman v. Ward, 260 Ill. 93, 
102 NE 1066. 

34 New England Mut. L. Ins. Co. 
tl Gai he 63 Minn, 120, 65 NW 

[a] MTllustration.—Where, after a 
sale to the mortgagee upon foreclo- 
sure, defendant mortgagor for the 


sole purpose of extending his time 
for redemption transferred his equity 
to a third person and took back one 
hundred separate and independent 
mortgages which were recorded at 
different hours, and filed one hundred 
independent notices of his intention 
to redeem, such notices of mort- 
gages were void as to the purchaser 
as a cloud upon his title. New 
England Mut. L. Ins. Co. v. Capehart, 
63 Minn. 120, 65 NW 258. 

35. Miller v. Ayres, 59 Iowa 424, 
138 NW 436. 


e6. Robertson v. Vancleave, 129 
Ind. 217, 26 NE 899, 29 NE 781, 15 
LRA 68. i 

37. Robertson v. Vancleave, 129 
Ind. 217, 26 NE 899, 29 NE 781, 15 
LRA 68. 


s8. Marcellus 
559, 154 P 714, 

39. See statutory provisions. 

40. Bateman v. Kellogg, 59 Cal, 
A. 464, 211 P 46; Higgs v. McDuffie, 
81 Or. 256, 157 °P 794, 158 P 958. 

41. Bateman v. Kellogg, 59 Cal. 
A. 464, 211 P 46; Higgs v. McDuffie, 
81 Or. 256, 157 P 794, 158 P 953) 

42. Higgs v. McDuffie, supra. 

{a] Neither a bankrupt nor his 


v. Wright, 51 Mont. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


* §§ 2092-2093] 
one against whom a personal. judgment has been 
rendered on the obligation secured, although he may 
theretofore have lost title to the mortgaged prem- 
ises by voluntary*® or involuntary*! sale. Where the 
context of statute so requires, the term ‘‘ judgment 
debtors,’’ as contradistinguished from ‘‘redemp- 
tioners,’’ will be construed to include ‘‘successors 
in interest’’ of the judgment debtor.45 Under a 
statute giving the right of redemption to the judg- 
ment debtor and his successors in interest, the term 
**suecessors’’ is limited to those who have succeeded 
to the judgment debtor’s interest after the rendition 
of a personal judgment against him on the mort- 
gage.*6 

Owner. A statute giving the right to redeem from 
sales on foreclosure to owners of the mortgaged 
premises does not embrace equitable owners,*” al- 
though entitled to a deed on demand.*® 

‘‘Owner of equity of redemption.’’ This term as 
used in a statute permitting the personal representa- 
tive of such owner to redeem from the mortgage 
has been construed as including the grantor in an 
absolute deed intended as security.*® 

Representatives. The term ‘‘representatives’’ as 
used in a statute giving the right to redeem from 
sale on foreclosure to defendant and his representa- 


MORTGAGES 


[42 C.J.] 359 
tives was intended to embrace all those who, by law, 
have an interest in the land of decedent®® or in 
the surplus proceeds of the sale.°t 

[§ 2093] 2. Grantees or Purchasers of Mortgaged 
Premises®2—a. Grantees of, or Purchasers from, 
Mortgagor—(1) Equitable Right. The grantee of 
the mortgagor’s equity of redemption or interest 
in the mortgaged premises may exercise the right in 
equity to redeem,°* and notwithstanding an attempt 
in the mortgage to limit the right of redemption to 
the mortgagor and his heirs.° However, it has been 
held that a mortgage given to secure the perform- 
ance of a nonassignable personal undertaking of 
the mortgagor cannot be redeemed by a subsequent 
grantee,®® the rule being applied to a mortgage for 
the support of the mortgagee,°® although as to this 
there is contrary authority.°’ Subject to the limi- 
tations and requirements imposed in the case of 
redemption by part owners generally,*® as a general 
rule the grantee of only a portion of the mortgaged 
premises may redeem the entire premises,°® and con- 
versely, he has generally no right to redeem less than 
the entire premises.®° ‘The same rules apply to a pur- 
chaser under an executory contract of sale, pro-: 
vided his rights are such as to entitle him to specific 
performance,®+ and a purchaser under an executory: 


trustee may redeem as judgment 
debtors because no personal judg- 
ment on the debt may be rendered 
against either. Higgs v. McDuffie, 
81 Or. 256, 157 P 794, 158 P 953. 
43. Higgs v. McDuffie, supra. 
44. Bateman v. Kellogg, 59 Cal. 
A. 464, 211 P 46. 
45. Bateman v. Kellogg, supra. 
46. Higgs v. McDuffie, 81 Or. 256, 
157 P 794, 158 P 953 [overr in effect 
Willis v. Miller, 28 Or. 352, 31 P 


827]. 

[a] Beason for rule.—A judgment 
debtor comes into existence only 
upon the rendition of a personal 
judgment, and in consequence there 
is no such person to succeed prior to 
the judgment. Higgs v. McDuffie, 
81 Or. 256, 157 P 794, 158 PRP 953 
foverr in effect Willis v. Miller, 23 


Or. -352, 31 P 827]. 


47. Robertson v. Vancleave, 129 
Ind: 217, 26 NE 899, 29 NE 781, 15 
LRA 68. 

48. Robertson v. Vancleave, su- 
ra. 

49. Clark v. Seagraves, 186 Mass. 


430, 71 NE 813. 

50. Hiller v. Nelson, 
SW 292. 

51. Hiller v. Nelson, supra. 

52. Purchaser at tax sale see su- 
pra § 2091. 

53. U. S:i—Upham v. Brooks, 28 
F. Cas. No. 16,797, 2 Woodb. & M. 
407. 

Ala.—Paulling v. Barron, 32 Ala. 9. 

Ark.—Purcell v. Gann, 113 Ark. 332, 
168 SW 1102: Livingstone v. New 
England Mortg. Security Co., 77 Ark. 
379, 91 SW 752; Scott v. Henry, 13 
Alert? 

Conn.—Loomis v. Knox, 60 Conn. 
348, 22 A 771. 

Fla.—Licata v. De Corte, 50 Fila. 
563, 39 S 58. 

Tll.— Walker v. Warner, 179 Ill. 16, 
53 NE 594, 70 AmSR 85; Taylor v. 
Adams, 115 Ill. 570, 4 NB 837; Stiger 
v. Bent, 111 Ill. 328; Kelgour  v. 
Wood, 64 Ill. 345; Roberts v. Fleming, 


(Ky.) 118 


53 Ill. 196; Cutter v. Jones, 52 Ill. 
84; Farrell v. Parlier, 50 Ill. 274; 
McConnell v. Holobush, 11 Ill. 61; 


Ellison v. Miller, 187 Ill. A. 208. 
Ind.—Osborn v. Hall, 160 Ind. 153, 
66 NE 457. > 5 
Ky.—Fitzpatrick v. Baker, 155 Ky. 
175, 159 SW 675; Skinner v. Miller, 5 
Litt. 84. ; 
Me.—Frisbee v. Frisbee, 86 Me. 
444, 29 A 1115. 
Md.—Gelston v. Thompson, 29 Md. 


595. 


Mass.—Drinan v. Nichols, 115 
Mass. 353 
Miss.—Houston v. National Mut. 


Bldg., ete., Assoc., 80 Miss. 31, 31 S 
540, 92 AmSR 565. 
Mo.—O’Neill v. Capelle, 62 Mo. 202. 
N. H.—Brewer v. Hyndman, 18 N. 


E98 
oan J.—McCall v. Yard, 11 N. J. Ea. 


N. Y.—Thompson v. Commissioners 
for Loaning Certain Moneys, 79 N. 
Y. 54; Beach v. Cooke, 28 N. Y. 508, 
86 AmD 260 [aff 39 Barb. 360]. 

Oh.—Childs v. Childs, 10 Oh. St. 
339, 75 AmD 512; Frische v. Kramer, 
16 Oh. 125, 47 AmD 368. 

‘R. I.—Hoffman vy. Anthony, 6 R. I. 
282, 75 AmD 701. 

Tex.—Parks v. Worthington, (Civ. 
A.) 104 SW 921. [aff 101 Tex. 505, 
109 SW 909]. 

Vt.—Austin v. Austin, 9 Vt. 420. 

Eng.—Preston v. Wilson, 5 Hare 
USS ile Tur. QOL Cus I.iCh.13%.26 
EngCh 185, 67 Reprint 879; Birch v. 
Davies, 5 Jur. 909; Secretary of State 
v. British Empire Mut. L. Assur. Co., 
67 L. T. Rep. N. S. 434; Howard v. 
Harris, 1 Vern. Ch. 190, 23 Reprint 
406, 18 ERC 358. 

Ont.—Federal L. Assur. Co. Vv. 
Stinson, 13 Ont. L. 127, 8 OntWR 929, 
7 OntWR 777. 

{a] Inequitable conduct.—The fact 
that a mortgage of land and timber 
thereon contains covenants between 
the mortgagor and mortgagee as to 
the manufacture of the timber into 
lumber and the sale of the same to 
the mortgagee does not render a 
purchase from the mortgagor inequi- 
table so as to preclude the purchaser 
from redeeming upon payment of the 
debt secured. Cunningham v. House, 
212 Ala. 557, 103 'S 578. 

{[b] Motive or consideration.—On 
the question of the right of a grantee 
to redeem from the mortgage, it is 
wholly immaterial in what manner 
or for what consideration or with 
what object such grantee acquired 
the title. Beach v. Cooke, 28 N. Y. 
508, 86 AmD 260 [aff 39 Barb. 360]. 

[c] Assignee for the benefit of 


‘ereditors.—Federal L. Assur. Co. v. 


Stinson) 230 Onte plas 8 OntWR 
929, 7 OntWR 777. 

[d] . Grantee after foreclosure de- 
cree but before sale may redeem. At- 
wood v. Carmer, 75 N. J. Ea. 319, 73 
A 114. 

[e] Grantee of mortgagor’s as- 
signee in bankruptcy may redeem. 
Brewer v. Hyndman, 18 N. H. 9. 


127, 


[f] Wife of mortgagor.—The right 
of a wife to redeem as grantee of 
her husband cannot be questioned 
by the mortgagee. Thompson  v. 
Commissioners for Loaning Certain’ 
Moneys,,79 N. Y. 54. 

[g] Mortgage in form of absolute 
deed (1) may be redeemed. O’Neill 
v. Capelle, 62 Mo. 202. (2) The as- 
signee of'a contract for repurchase 
may redeem where the transaction 
was in the form of a sale with the 
right of repurchase. Skinner v. 
Miller, 5 Litt. (Ky.) 84. 

{h] Strict foreclosure.—The fact 
that a grantee who is made a party 
is not named in the decree of strict 
foreclosure which gives the grantor 
a limited time within which to re- 
deem does not preclude him from re- 
deems. Farrell v. Parlier, 50 Ill. 


54. Howard v. Harris, 1 Vern. Ch. 
33, 23 Reprint 288, 18 ERC 358. 

55. Eastman v. Batchelder, 36 N. 
H. 141, 72 AmD 295. 

56. Hastman vy. Batchelder, supra. 

57. Austin v. Austin, 9 Vt. 420. 

58. Proportionate redemption by 
part owner see supra § 2077. 

59. Ala.—Rothschild v. Bay City 
Lumber Co., 139 Ala. 571, 36 S 785; 
Howser v. Cruikshank, 122 Ala. 256, 
25 S 206, 82 AmSR 76. i 

cont cans vy. Munsel, 2 Root 


91 Lowa Douglass v. Bishop, 27 Iowa 
Me.—Carll v. Butman, 7 Me. 102. 
te i ec v. Porter, 7 Mass. 


= Mtich Stone v. Welling, 14 Mich. 


Mo.—Hall v. Morgan, 79 Mo, 47. 

N. J.—McCall v. Yard, 11 N. J. 
Eq. 58. 

N. C.—Dickerson v. Simmons, 141 
N. C. 325, 53 SEH 850, 8 AnnCas 361. 
Wis.—Green v. Dixon, 9 Wis. 532. 
Ont.—Read v. Smith, 16 Grant Ch. 


[a] Grantee of an easement to 
overflow lands.—McCall v. Yard, 11 
N. J. Eq. 58. 

[b] Purchaser of standing timber. 
—Rothschild v. Bay City Lumber 
Co., 189 Ala, 571, 36 S 785. . 

Extent of redemption by part own- 
ers see infra § 2100. 

60. See supra § 2077. 

61. Noyes v. Hall, 97 U.S. 34, 24 
L. ed. 909; Baker v. Bishop Hill Col- 
ony, 45 Ill. 264; Wingert v. Brewer, 
116 Md. 518, 82 A 157; Titcomb. vy. 
Fonda, etc., R. Co., 88 Misc. 630, 78 
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contract who has mortgaged his interest before ac- 
quiring title may redeem from his own mortgage.®? 
But the mere holder of an option to purchase from 
the purchaser on foreclosure of a junior mortgage 
cannot redeem from a senior mortgage.®* One claim- 
ing the right to redeem as grantee of the mortgagor 
must be a purchaser in good faith,®* but if the deed 
is valid between the parties the fact that the grantee 
is not a bona fide purchaser as against a subsequent 
mortgagee is immaterial,®> and the fact that the 
conveyance was fraudulent and void as to the mort- 
gagor’s other creditors does not affect the grantee’s 
right to redeem from the mortgage,** nor does the 
fact that the deed was not recorded deprive him of 
this right.°7 A deed containing fatal defects such 
as prevent the title from passing creates no right 
of redemption.®® 

Purchaser after voidable foreclosure sale. Where 
a sale under a power is voidable because the mort- 
gagee is directly or indirectly the purchaser,®® one 
holding under a quitclaim deed from the mortgagor 
executed after the foreclosure sale is entitled to 
maintain a bill to avoid the sale*® and to redeem," 
although a contrary conclusion has been reached 
upon the theory that the foreclosure sale having 
cut off the mortgagor’s interest in the premises, his 
transferee acquired no right to disaffirm the sale 
in order to redeem.” 

[§ 2094] (2) Statutory Right. Statutes conferring 
aright of redemption ordinarily permit a redemption 
by grantees of the mortgaged premises,** although 
the right is sometimes confined to particular classes 
of grantees." The general rule applies to grantees 
under quitclaim deeds,’® including deeds conditioned 
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on redemption by the grantee,’® and the right exists 
even in favor of the grantee of one who has obtained 
title to the property in fraud of the rights of cred- 
itors junior to the mortgage foreclosed.” So, also, 
the right exists, although the grant does not include 
the entire mortgaged estate,’® in favor of grantees 
of the mortgagor’s heirs’® or of an administrator 
duly authorized to convey.8° A grantee of the mort- 
gaged premises is the mortgagor’s ‘‘successor in 
interest,’’8! a mortgagor’s ‘‘representative,’’®? a 
‘‘defendant owner,’’ if made a party,** and an ‘‘as- 
sign’? of the grantor in a trust deed,** within the 
meaning of statutes giving rights of redemption to 
those coming within such classifications. A grantee 
is not, however, a ‘‘successor in interest’’ of a judg- 
ment debtor, unless he became such after the judg- 
ment in foreclosure,*> and a sale by a mortgagor 
of his ‘‘equity of redemption’’ made after a mort- 
gage sale is not an assignment of the ‘‘right of 
redemption’’ under a statute giving such assignees 
the right to redeem.*® An attempted assignment of 
a water privilege not severable from the land gives 
no right of redemption,®** nor has the mere holder of 
an option to purchase the mortgaged premises a 
right to redeem.** Where the statute confers a right 
to redeem®® or to bring a bill to redeem®® upon the 
mortgagor or any person lawfully claiming or hold- 
ing under him, redemption cannot be had by one 
claiming merely under a contract of purchase. A 
person claiming the right to redeem as grantee of 
the mortgagor must be a purchaser in good faith, 
and fatal defects such as prevent the title from 
passing will preclude the accrual of any rights of 


NYS 226; Lowry v. Tew, 3 Barb. Ch. 
(N. Y.) 407. 

[a] Purchaser in possession un- 
der parol agreement taken out of the 
statute by part performance may re- 


deem. Lowry v. Tew, 3 Barb. Ch. 
(N. Y.) 4072 
[b] The grantee of one in posses- 


sion under a bond to convey title 

may redeem. Baker v. Bishop Hill 

Colony, 45 Ill. 264. 
Rights under statute 


see infra 


§ 2094. 

62. Heard v. Heard, 181 Ala. 230, 
61 S 343. 

63. Bond v. Oates, 204 Ala. 666, 
87 S 1738. ; 

64. Buchanan v. Wise, 28 Nebr. 


312, 44 NW 458. 

65. Stone v. Welling, 14 Mich. 514. 
, 66. Harding v. Gillett, 25 Okl. 199, 
107 P 665; Hodson v. Treat, 7 Wis. 
263. 

67. Licata v. De Corte, 50 Fla. 563, 
389 S 58; Parks v. Worthington, (Civ. 
A.) 104 SW 921 [aff 101 Tex. 505, 109 
SW 909]; Hodson v. Treat, 7 Wis. 263. 

68. Heller v. King, 54 Nebr. 22, 74 
NW 4238. 

[a] Name of grantee left blank in 
deed and not inserted until after 
foreclosure sale will not permit re- 
demption. Heller v. King, 54 Nebr. 
22, 74 NW 423. 

69. See supra §§ 1429-1431. 

70. Persons entitled to avoid sale 
see supra § 1488. 

71. Houston v. National Mut. 
Bldg., etc., Assoc., 80 Miss. 31, 31 S 
540, 92 AmSR 565. 

72. McCall v. Mash, 89 Ala. 487, 7 
§$ 770, 18 AmSR 145. 

[ail] Reason for rule.—‘‘At law, 
the sale, if it has been regular and 
without fraud, is valid, the mort- 
gagee being regarded as clothed with 
the legal estate. The sale can be 
disaffirmed only in a court of equity. 
That which remains in the mort- 
gagor, therefore, lies in action, a 
mere right to sue. A right which 


exists only in action is incapable of 
assignment: and conveyance so as to 
authorize the assignee to sue in his 
own name.” McCall v. Mash, 89 Ala. 
487, 489, 7 S 770, 18 AmSR 145. 

73. Ala.—Arnold v. Black, 204 Ala. 
632, 87 S 170; Watson v. Steele, 78 
Ala. 361. 

Alaska.—Smith  v. 
Alaska 1. 

Colo.—McKee vy. Elwell, 
316, 194 P 616. 

Iowa.—Cooper v. Maurer, 122 Iowa 
821, 98 NW 124. 

Or.—Higgs v. McDuffie, 81 Or. 256, 
LO Pa TOAs eS Sie eo DiShue als LOne iy. 
Storey, 7470) Orb 1b0, S80r Rs 227, 1r4 
AmSR 912. 

Tenn.—Graves v. McFarlane, 2 
Coldw. 167. 

[a] Ihessee of foreclosure pur- 
chaser.—A grantee may redeem even 
though in possession as lessee of the 
purchaser on foreclosure. Smith v. 
Lorentzen, 4 Alaska 1. 

74 See statutory provisions; and 
eases infra this note. 

{a] Child of grantor.—A grantee 
of the eauity of redemption before 
sale may, under Code (1886) § 1888, 
redeem from the sale only where 
such grantee is a child of the gran- 
tor. Commercial Real Est., etc, As- 
soc. v. Parker, 84 Ala. 298, 4 S 268; 
Aiken v. Bridgeford, 84 Ala. 295, 4 
S 266; Powers v. Andrews, 84 Ala. 
289, 4 S 263. 

[b] Grantee after judgment.—Un- 
der a statute limiting right of re- 
demption to judgment debtors and 
their successors in interest, the only 
grantees who may redeem are those 
who became such after the judgment 
in foreclosure. Higgs v. McDuffie, 81 
Ori .266, 157 P2794, 1589P 953) 


Lorentzen, 4 
69 Colo. 


75. McKee v. Elwell, 69 Colo. 316, 
194 P 616; Styles v. Dickey, 22 N.D. 
515, 184 NW 702. 

76. Gates v. Ives, 191 Iowa 851, 
183 NW 406. 

77. Johnston v. Wear, 110 Kan. 


23; 204 P2141, 
K hoa Middleton v. Shanafelt, 169 Ill. 
‘[a] Grantee of coal and mineral 
rights.—Middleton v. Shanafelt, 169 
TH. A. 52. 
79. Cathro v. McArthur, 30 N. D. 
337, 152 NW 686. 


re ears OO er ae supra. 
a ate v. insmore, 117 Ark. 
412, 175 SW 528. ‘ 
82. Miller v. Wheeler, 147 Ky. 
143, SW, 1028. S das! 
- Sigler v. Phares, 105 Kan. 11 
181 P 628, 5 ALR 141, ane? 
4 [cKee v. Elwell, 69 lo. 
194 P 616. Dares 
85. Higgs v. McDuffie, 81 7 
un P 794, 158 P 953. pices 
a Grantee after bankruptcy.— 
grantee of the mortgaged Let here 
after his bankruptcy cannot redeem 
asS_a successor in interest to the 
judgment debtor where a judgment 
renege at eee the mortgagor. 
"2S Vv. eDuffie, 81 Or. 25 
794, 158 P 953. peau 
a ewis v. McBride, : 
alte 708, ide, 176 Ala. 134, 
Whittelsey Ve Po 
SO OY ON ISORe nied 
Bond v. Oates, 204 Ala, 666, 87 


89. Porter v. Read, 19 Me. 363. 

[a] Purchaser having contract 
but no deed cannot redeem under a 
statute permitting redemption by 
mortgagor or vendor, or other per- 
son lawfully claiming under them.” 
Ronee oo 19 Me. 363, 367. 

\e cDougald v. Capron 

(Mass.) 278. ba Sy 

[a] Bond for title—A bond for 
the conveyance of mortgaged land on 
the performance by the obligee of 
certain conditions does not give the 
obligee a sufficient title to entitle 
him to redeem. McDougald y. Cap- 
ron, 7 Gray (Mass.) 278. 
rage Gesner vy. Burdell, 18 Minn. 


G TT 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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redemption,®? but a mere misdescription of the land 
in the deed will not have that effect.®° 

Vendee. <A statute giving the right to redeem 
from sale to ‘‘the debtor, his vendee, junior mort- 
gagee, wife, child or his vendee’’ does not limit 
the right to the immediate vendee of the original 
mortgagor.°4 

[§ 2095] b. Purchasers at Execution or Judicial 
Sales—(1) Equitable Right. In jurisdictions where 
the law does not regard the mortgagor as retaining 
any leviable interest in the property,®> a purchaser 
on execution obtains no right to redeem from a prior 
mortgage,°® but as a general rule, where lands sub- 
ject to a mortgage are sold on execution against 


the mortgagor, the purchaser succeeds to the rights 
of the mortgagor in such sense as to be entitled to 


redeem from the mortgage,*’ unaffected by any 


transaction between the mortgagor and the mort- 
gagee subsequent to the judgment.%§ 

Purchase as agent. One who purchases at exe- 
cution sale merely as the agent of another is not 
the real party in interest and cannot redeem from 
the mortgage.%® 

Purchase of part. A purchaser of a portion of 
the mortgaged premises is, entitled to redeem the 
entire premises,! but is not entitled to partial or 
proportionate redemption,? unless the equities so 
require.® 

[§ 2096] (2) Statutory Right. 


92. Dodge v. 93 Mich. 
547, 538 NW 795. 

9@.. Rice v. Puett, 81 Ind. 230. 

94 Baker v. Eliasberg, etc., Mer- 
cantite ‘Co.,. 201 Ala. 591, 79 S13. 


The purchaser of 


Kennedy, 
Sheldon  v. 


[ce] 
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right to redeem from the mortgage. 
Chisholm, 
fa Waters v. Shade, 2 Grant Ch. 
ots 


Fraudulent conveyance.—The 
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the mortgaged premises at a sale on execution against 
the mortgagor may usually redeem from a sale of 
the premises on the foreclosure of a senior mort- 
gage,* but only on condition that the execution 
sale was valid;° and if he has not received his deed, 
but holds only the sheriff’s certificate of purchase, 
he must redeem in the character of a lien creditor 
and not as an owner;°® but where such purchaser’s 
title is regarded as vesting at the expiration of the 
period of redemption against him, it is held that 
he may redeem only as an ‘‘owner.’’? One who has 
acquired the mortgagor’s title by an execution sale 
has been permitted to redeem from a subsequent 
foreclosure sale as a ‘‘debtor’’® or ‘‘suecessor in 
interest.’’® 

[§ 2097] c. Purchasers at Foreclosure Sale—(1) 
Equitable Right. The purchaser on foreclosure sale 
under a senior mortgage may redeem from a junior 
mortgagee not made a party to the foreclosure pro- 
ceeding,!® and a purchaser at the foreclosure of a 
junior mortgage may redeem from a senior mort- 
gage.1t Where a mortgage payable in installments 
is regarded as a separate mortgage for each in- 
stallment, the purchaser on foreclosure of one in- 
stallment may redeem from the lien of the other 
installments.!2. A junior lienholder not made a party 
to the foreclosure of a senior lien waives his right 
of redemption from the encumbrance by purchasing 
at such foreclosure,!? but not by purchasing at his 


[a] Purchaser takes with same 
but no greater rights than the owner 
had.—Lovelace v. Webb, 62 Ala. 271. 

[b] In Oregon, (1) in an early 
case, a purchaser on execution of the 
mortgaged premises prior to the fore- 


Sane rant Oh. 


95. See Executions §§ 89, 91. 

96. Shumate v. McLendon, 120 Ga. 
396, 48 SE 10; Boarman v. Catlett, 21 
Miss. 149. 

3 97. Ala.—Watson vy. Steele, 78 Ala. 
61. 
Ark.—Dalton v. Brown, 130 Ark. 

200, 197 SW 32; Cohn vy. Hoffman, 56 

Ark. -J19,. "19 ASW ..233;"/Lurner’ Vv. 

Watkins, 31 Ark. 429. 

Cal.—Pollard v. Harlow, 1388 Cal. 
390, 71 P 454, 648. 

Ill.— Grob v. Cushman, 60 Ill. 201; 
Dunlap v. Wilson, 32 Ill. 517. 

Ind.—Jackson v. Weaver, 138 Ind. 
539, 88 NE 166; Nesbit v. Hanway, 87 
Ind. 400; Coombs v. Carr, 55 Ind. 303; 
Julian v. Beal, 26 Ind. 220, 89 AmD 
460. 5 

Iowa.—Hammond v. Leavitt, 659 
Iowa 407, 13 NW 397. 

Ky.—Cooper v. Martin, 1 Dana 23; 
Glazebrook v. Brandon, 3 Kyl 466. 

Me.—Millett v. Blake, 81 Me. 531, 
18 A 293, 10 AmSR 275. 

Md.—Stockett v. Taylor, 3 Md, Ch. 
537. 

Mass.—Hayward v. Cain, 110 Mass. 
273; Gerrish v. Mace, 9 Gray 235; 
White v. Bond, 16 Mass. 400; Forster 
v. Mellen, 10 Mass. 421. 

Minn.—Law v. Citizens’ Bank, 85 
Minn. 411, 89 NW 820,89 AmSR 566. 

Mo.—Martin v. Turnbaugh, 153 Mo. 
172, 54 SW 515; Matson v. Capelle, 62 
Mo. 235. 

N. Y.—Dauchy v. Bennett, 7 How 
deri EN (lien 

N. C.—Schoffner v. Fogleman, 60 
N. C. 564. 

Tex.—Willis v. .Smith,, 66, Tex. 31, 
17 SW 247; Houston v. Shear, (Civ. 
A.) 210 SW 976. 

Wis.—Raymond v. Holborn, 23 
Wis. 57, 99 AmD 105; Allen v. Case, 


13 Wis. 621. 
Ont.—Sheldon v. Chisholm, 3 
Grant Ch. 655; Waters v. Shade, 2 


Grant Ch. 457. 
[a] Mortgage in form of absolute 
deed.— Matson v. Capelle, 62 Mo, 235. 
[b] Wherea mortgagor has carved 
a mortgage for a term of years out 
of the fee, a purchaser on execution 
acquires both the reversion and the 


purchaser at a sheriff’s sale on exe- 
ecution of an equity of redemption 
attached as having been conveyed in 
fraud of creditors may maintain a 
bill in eauity to avoid the fraudulent 
conveyance and redeem the mort- 


gages. Gerrish v. Mace, 9 Gray 
(Mass.) 235. 

[ad] UWmnrecorded sheriff’s deed.— 
The execution and delivery of a 


sheriff’s deed to a judgment creditor 
pursuant to a sale of real property 
on a justice’s judgment, duly re- 
corded, was evidence of a sale of the 
property to a judgment creditor, 
although the deed was not recorded, 
and of his right to redeem from a 
mortgage on the property. Kent 
Bldg., etc., Co. v. Middleton, 112 Md. 
10, 75 A 967. 

98.- Cowling v. Britt, 114 Ark. 175, 
169 SW 788. 

[a] Conveyance by the mortgagor 
to the mortgagee.—Cowling v. Britt, 
114 Ark. 175, 169 SW 783. 

99. McKee vy. Murphy, 34 N. Y. 
Super. 261. F 

1. Wood v. Goodwin, 49 Me. 260, 
77 AmD 259. 

[a] Where a railroad company, 
owning a road lying in two states, 
and chartered by both, mortgaged its 
whole road and franchise, and its 
right of redemption in one state was 
sold on execution, the purchaser was 


entitled to redeem the whole road. 
Wood v. Goodwin, 49 Me. 260, 177 
AmD 259. 

2. Meacham v: Steel, 93 Ill. 135; 
Wood v. Goodwin, 49 Me. 260, 77 
AmD 259. 

S$ Hayward v. Cain, 110 Mass: 
273; Raymond vy. Holborn, 23 Wis. 


57, 99 AmD 105. 

Partial and proportionate redemp- 
tion generally see supra §§ 2076- 
2079. 

4 Lovelace v. Webb, 62 Ala. 271; 
Dalton v.° Brown, 130 Ark. 200, 197 
SW 32; Bateman v. Kellogg, 59 Cal. 
A. 464, 211 P 46; Kendig v. McCall, 
133 Iowa 180,':110 NW 458, 119 AmSR 
594; Hawkeye Ins. Co. v. Maxwell, 
119 Iowa 672, 94 NW 207; Hammond 
v. Leavitt, 59 Iowa 407, 18 NW 397. 


closure and sale under a mortgage 
constituting a senior lien was per- 
mitted to redeem from the _ sale 
(Willis v. Miller, 23 Or. 352, 31 P 
827), (2) but the later decisions of 
that state hold that a purchaser of 
the equity of redemption may redeem 
as the judgment debtor’s successor in 
interest only in the event of his hav- 
ing become such purchaser after the 
rendition of a personal judgment 
against the mortgage debtor in the 
proceedings on foreclosure (Higgs v. 
McDuffie, 81 Or. 256, 157.-P: 794) 158 
P 958). 

5. Wooters v. Joseph, 1387 Ill. 113, 
27 NE 80, 31 AmSR 355; Wooters v. 
Pinkel, (111.) 25 NE 791. 

6. Robertson v. Vancleave, 129 
Ind. 217, 26 NE 899, 29 NE 781, 15 
LRA *68. 

7. Bagley v. McCarthy Bros. Co., 
95 Minn. 286, 104 NW 7. 

& Kendig v. McCall, 133 Iowa 
180, 110 NW 458, 119 AmSR 594, 

9. Pollard’ v. «.Harlows- Leseecal 
390, 71 P 454, 648. 

[a] Where the statutory “redemp- 
tioner” is defined as a creditor hav- 
ing a lien subsequent to that on 
which the property was sold, a pur- 
chaser under a judgment antedating 
the mortgage is not a “‘redemptioner”’ 
and may redeem only as a ‘‘successor 
in interest” of the judgment debtor. 
Bateman _v. Kellogg, 59 Cal. A. 464, 
473, 211 P 46. 

10. Newell v. Pennick, 62 Iowa 
123, 17 NW 482; Smith v. Shay, 62 
Iowa 119, 17 NW 444; Murphy v. 
Farwell, 9 Wis. 102. 

Retlemption by prior mortgagee as 
purchaser see infra § 2128. 

11. Smith v. Simpson, 129 Ark. 
275, 195 SW 1067; Memphis, etce., R. 
Co. v. State, 37 Ark. 632; Tukey v. 
Reinholdt, (Iowa) 130 NW 727. 

12. Hocker vy. Reas, 18 Cal. 650; 
Murdock v. Ford, 17 Ind. 52; Jen- 
nings v. Moore, 838 Mich. 231, 47 NW 
127, 21 AmSR 601. 


13. Horr v. Herrington, . 22 Ok1. 
590, 98 P 448, 182 AmSR 648, 20 
LRANS 47. 
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own sale,14 

[§ 2098] (2) Statutory Right. A right of redemp- 
tion passes to the purchaser at a sale on foreclosure 
of a junior mortgage,!® and a purchaser on foreclo- 
sure of a senior mortgage to which the junior mort- 
gagee has not been made a party may redeem from 
a subsequent foreclosure and sale by such junior 
mortgagee.'® Purchasers at foreclosure have been 
held to fall within statutory permission for redemp- 
tion by ‘‘assigns’’** or ‘‘creditors having liens.’’1® 
Where a statute gives no right of redemption from 
a sale on foreclosure to purchasers at such sale as 
against persons redeeming from such sale, the fact 
that a purchaser had himself become a mortgagor 
under a mortgage subsequently foreclosed gives him 
no right to redeem from one who redeemed from 
the original salc.'° 

[§ 2099] 3. Assignee of Statutory Right.2° Where 
the statute expressly so provides, the right of re- 
demption may be exercised by the assignee of the 
equity or statutory right of redemption,*+ and such 
a provision has been held not to be limited to as- 
signees of the original mortgagor.?? Further, the 
fact that the assignee intends ultimately to sur- 
render the fruits of his redemption to the mortgagor 
does not affect his right to redeem.?* A sale by the 
mortgagor of his ‘‘equity of redemption’’ after fore- 
closure,** or the giving of a further mortgage after 
foreclosure but in ignorance of the foreclosure to 
the purchaser at the foreclosure sale,?° will not con- 


14. McCormick Harvesting Mach. 
ve v. Llewellyn, 96 Iowa 745, 65 NW 
412. 

15. Anderson vy. Catlin, 106 Kan. 
132, 186 P 1027. 

16. O’Brien vy. Perkins, (Tex. Civ. 
A.) 276 SW 308. 

Redemption by prior mortgagee as 
purchaser see infra § 2128. to 
Law v. Citizens’ Bank, 85 
411, 89 NW 320, 89 AmSR 566. 

[a] A purchaser in good faith un- 
der a defective foreclosure sale un-| be 
der a junior mortgage may be per- 


ion of Sayre, 


[a] 


an assignment 


make a 
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» deem from the sale. 


sae 
Hood, 202 Ala. 121, 
assignee could not 
Assignment by assignee.—(1) 
Code (1907) § 5746, while permitting 


bankruptcy of the mortgagor, 
not extend the right to the trustee 
further 
Wittmeier v. Cranford, 
73 S 981; Leith v. Galloway Coal Co., 
189 Ala. 204, 66 S 149. 
noted, however, 
Galloway .Coal Co., 


cy Pins hin Se ’ 
[§§ 2097-2100 


stitute an assignment of the statutory right to re- 
The assignee obtains no greater 
rights than were possessed by his assignor at the 
time of the assignment.2® Notwithstanding the fact 
that a statute makes the statutory right of redemp- 
tion subject to sale on execution in satisfaction of 
a deficiency decree, an assignee of the right after 
the sale of the premises and before the creation 
of a lien on such right obtains it free from all claims 
of the mortgagee.2?. Where the judgment debtor on 
foreclosure or his successor in interest is given 
the right to redeem from the sale, an assignee of 
the judgment debtor after the judgment may redeem, 
even though before foreclosure the mortgage debtor 
had conveyed his entire interest in the premises to 
another.?§ 

[§ 2100] 4. Part Owner or Tenant in Common. As 
a general rule a tenant in common of the mortgaged 
premises may redeem the entire property from the 
mortgage,?? notwithstanding the rights of all his co- 
tenants to redeem are barred;*° and the same is 
true of the owner of a separate part of the premises,*+ 
a jointress whose jointure is in only a part of the 
premises,*? and of the owner of a homestead in a 
part of the mortgaged premises.**. However, where, 
after the execution of the mortgage, a separate par- 
cel of the mortgaged premises has been conveyed, 
the transferee is not entitled to redeem all of the 
mortgaged premises without the consent of the mort- 
gagee,** particularly where it would be inequitable 
But see Ivy v.] 157 P 794, 158 P 953. 
79 S 587 (‘debtor 29. Ala.—McQueen v. 


Whetstone, 
assign’’). 127 Ala. 417, 30 S 548. 
Conn.—Young v. Williams, 17 Conn, 


393. 
the trustee in Ill.—Owens v. Commonwealth 
does| Trust Co., 183 Ill. A. 605. 


Me..—McPherson v. 
Me. 329, 17/A 164. 
pat H.—Brown vy. Simons, 45 N. H. 

(2) It should N. J.—Geishaker vy. 
that Leith v.| N. J. Eq. 60, 40 A 200. 
supra, has been N. C.—Dickerson vy. Simmons, 141 


Hayward, 81 
assignment. 
199 Ala. 1, 


Pancoast, 57 


mitted to redeem as an assign of the 
mortgagor from the sale under a 
senior mortgage. Law v. Citizens’ 
Bank, 85 Minn. 411, 89 NW 3820, 89 
AmSR 566. 


18. Buchanan v. Reid, 43 Minn. 
172, 45 NW 11. 
19. Hamilton vy. Cody, 206 Ala. 


102, 89 S 240. 
20. Grantees of eauity of redemp- 
tion see supra §§ 2093, 2094. 


21. Gordon v. Smith, 62 Fed. 503, 
10 CCA 516 (Alabama); Toney v. 
Chenault, 204 Ala. 329, 85 S 742 


foverr Leith v. Galloway Coal Co., 
189 Ala. 204, 66 S 149]; Easter v. 
Holcomb, 221 Ill. A. 485; In re Wil- 
lard, b Wend. CNi® Yor 94. See 
Rogers v. Beam, 169 Ky. 239, 183 SW 
930 (recognizing the right of: the 
mortgagor to sell his equity of re- 
demption). 

{a] An assignee who has recon- 
veyed a part of the premises to his 
assignor still retains the right to re- 
deem the premises from the sale. 
Cowley v. Shields, 180 Ala. 48, 60 S 267. 

{[b] A wife may assign her right 
of redemption without the assent or 
joinder of her husband since it is a 
mere personal privilege and is neither 
property nor the right of, property. 
Whiteman v. Taber, 203 Ala. 496, 83 
S 595. 


{c] Equitable assignee of the 
mortgagor may redeem. Gordon v. 
Smith, 62 Fed. 503, 10 CCA 516 
(Alabama). 

22. Toney v. Chenault, 204 Ala. 


329, 85 S 742 [overr Leith v. Gallo- 
way Coal Co., 189 Ala. 204, 66 S 
149]. See Patterson v. Holmes, 202 
Ala. 115, 79 S 581 (concurring opin- 


overruled by later cases in so far as 
it limited to the debtor only the au- 
thority to assign the statutory right 
of redemption, although it has been 
stated that the concrete case pre- 
sented in that decision was cor- 
rectly decided. Toney v. Chenault, 
204 Ala. 329, 85 S 742. (3) The pur- 
chaser may not object to redemption 
by the mortgagor’s assignee, not- 
withstanding an executory and con- 
ditional agreement between the 
mortgagor and another for assign- 
ment of the right to him, either 
breached or mutually abandoned by 
the parties, no such assignment be- 


ing made. Whiteman v. Taber, 205 
Ala. 319, 87 S 353: 
[b] Chila.—(1) After the death 


of a mortgagor, the statutory right 
of redemption given by Code (1907) 
§ 5746 to the mortgagor, his vendee, 
or assignee, etc., may be assigned by 
a child of the mortgagor, where the 
mortgagor died before foreclosure. 
Toney v. Chenault, 204 Ala, 329, 85 
S 742. (2) Where a mortgagor died 
intestate and one of his sons mort- 
gaged his interest, the mortgagee 
was entitled to redeem. Baker v. 
Eliasberg, etc., Mercantile Co., 201 
Ala. 591, 79 S 13. 
23, Whiteman v. Taber, 205 Ala. 
SLO eS) OOo. 
McBride, 176 Ala. 


24. Lewis v. 
Lao 7S 100. 

ae Ivy v. Hood, 202 Ala. 121, 79 

26. Bothman v. 221 
TIT.) Ave 262: 

27. Rogers v. Beam, 169 Ky. 239, 


183 SW _ 930. 
28. Higgs v. McDuffie, 81 Or. 256, 


Lindstrom, 


N. C. 325, 53 SE 850, 8 AnnCas 361. 

Okl.—Harding vy. Gillett, 25 Okl. 
199, 107? PL. ees- 

Vt.—Hubbard v. Ascutney Mill 
Dam Co., 20 Vt. 402, 50 AmD 41. 

W. Va.—Harvey v. Shipe, 78 W. 
Va. 246, 88 SE 830. 

Ont.—Adams v. Keers, 46 Ont. L. 
523, 51 DomLR 514; Ruttan v. Levis- 
conte, 2 Ch. Chamb. 108; Cronn v. 
Chamberlin, 27 Grant Ch. 551. 

See Wastneys v. Chappell, 3 Bro. 
P. C. 50, 1 Reprint 1170 (permitting 
redemption in moities). 

30. McQueen v. Whetstone, 127 
Ala. 417, 30 S 548. 

31. Ala.—Rothschild v. Bay City 
Lumber Co., 139 Ala. 571, 36 S 785. 
ee ope alae v. Munsel, 2 Root 

Ind.—Watts v. Julian, 122 Ind. 124, 
23 NE 698. 

Me.—W ood v. Goodwin, 49 Me. 260, 
77 AmD 259. 

Mass.—Taylor v. 
355. 

N. H.—Brown vy. Simons, 45 N. H. 


211, 
Owner of outstanding timber. 


Porter, 7 Mass. 


fa] 
—Rothschild v. Bay City Lumber Co., 
139 Ala. 571, 86 S 785. 

[b] The owner of that portion of 
an interstate railroad located in one 
state may redeem the entire rail- 
road. Wood v. Goodwin, 49 Me. 260, 
77 AmD 259. 

32. Howard v. Harris, 1 Vern. Ch. 
33, 23 Reprint 288, 18 ERC 358 [cit 
Browne v. Edwards, Reg. Lib. [1681] 
A. fol. 260]. 

33. Lamb v. Montague, 112 Mass. 


352. 
34. Pine Bluff, ete.) Re o.iCo.7 v. 


Se Se ee ns eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2100-2103} 


to allow him to do so,*° and there is a like holding 
with reference to a redemption by a tenant in com- 
mon.** Where an undivided interest is mortgaged 
by the owner thereof, his cobwners have no right 
of redemption,®*’ and a mere joint occupant without 
interest in the mortgaged premises has no right 
of redemption.** In the event of redemption by 
one coowner of the entire premises his coowners are 
entitled to enforce proportionate redemption of their 
shares against him.°° 

Redemption from sale. Where the statutory right 
to redeem from sale exists in favor of the owners 
of the land, such right may be exercised by a ten- 
ant in common,’ part owner,*? subject to propor- 
tionate redemption from them by their cotenants.*? 
A part owner of merely the statutory right of re- 
demption may redeem from the sale.*® 

[§ 2101] 5. Partner. One who has an interest as 
a partner in mortgaged property may enforce his 
equitable right to redeem.** So, in case of a mort- 
gage of partnership property, either partner is as 
a debtor entitled to exercise a statutory right to 
redeem*> and he may redeem the entire property,*® 
subject to the rights of his copartners.*? 

[§ 2102] 6. Life Tenant, Remainderman, or Re- 
versioner.*® The right of redeeming from a mort- 
gage belongs alike to the tenant for life*® and to 
the owner of the estate in remainder®® or rever- 
sion.6t The right of a remainderman to redeem his 
interest in the mortgage is not postponed until 
the termination of the preceding estate,5? and he 


James, 564 Ark. 81, 87, 15 SW 15; 
Wilson v. Tartar, 22 Or. 504,30 P 499. 


“A purchaser of the equity of re- 41. 
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Minn. 42, 29 NW 675; Augur v. Wins- 
low, Clarke (N. Y.) 258, 
In re Willard, 5 Wend. (N. Y.) 


[42 C.J.] 363 
may disaffirm a voidable sale and redeem without 
waiting for the falling in of such estate.®3 As a 
general rule redemption by a remainderman will not 
quicken his enjoyment of the postponed estate,°* 
although it has also been held that a reversioner 
redeeming from a mortgage may oust the life tenant 
unless the life tenant redeems him.®® Where the 
mortgagee is also the owner of the preceding estate, 
he is not subject without his consent to redemption 
at the hands of a remainderman during its ex- 
istence,°® nor is a remainderman entitled to redeem 
from a mortgagee who is also a remainderman of 
an equal interest in the equity of redemption.°* 
Where the right of the life tenant but not that of 
the remainderman to redeem from the mortgagee in 
possession is barred by the adverse possession of 
the latter, the remainderman may redeem subject to 
the mortgagee’s right to retain possession during 
the life of the life tenant,®® and the same is true 
where the right of the life tenant to disaffirm a 
voidable foreclosure and to redeem has been Jost 
by laches if such right still remains in the remainder- 
man.®® Where the mortgaged property has appre- 
ciated in value, the right of a remainderman of a 
tenant in common to redeem may be limited to the 
share owned by the devisor through whom he 
claims.®° 

[§ 2103] 7. Tenant for Years; Licensee. A tenant 
for years of mortgaged property has a right to re- 
deem from the mortgage,®! even though his lease 
does not include the whole of the estate covered by 


holm, 8 Grant Ch. (Ont.) 655; Waters 
258 v. Shade, 2 Grant Ch. (Ont.) 457. 
[a] A sale on execution of a re- 


demption of a part of the mortgaged 
premises may force a redemption of 
the entire premises, and be subro- 
gated to the rights of the mortgagee, 
only when the latter has failed to 
resort first to the other parts of the 
premises for the satisfaction of the 
mortgage debt, and neglects or re- 
fuses to apportion his debt and se- 
curity upon equitable principles so 
as to permit the release of the 
alienated parcel.” Pine Bluff, 
R. Co. v. James, supra. 

35. Boqut v. Coburn, 27 Barb. (N. 
Y.) 230; Shearer v. Field, 6 Misc. 189, 
27 NYS 29. ; 

86. Dougherty v. Kubat, 67 Nebr. 
269, 93 NW 317. 

[a] Reagon for rule.—‘‘The re- 

. quirement that the whole incum- 
brance be discharged is merely an 
incident of the right of the tenant 
in common to relieve his individual 
share, arising from the fact that, 
with due regard to the equities of 
others, hé can relieve it in no other 
way. If the difficulties arising from 
the rights of the mortgagee are’ ob- 
viated, there is no reason why he 
should be rermitted or required to 
redeem more than his _ interest.” 
Dougherty v. Kubat, 67 Nebr. 269, 
275, 98 NW 317. 

37. Nichol] v. Allenby, 17 Ont. 275. 

[a] Reason for rule—A cotenant 
has no title to, or interest in, the 
undivided share of his cotenants. 
Nichol v. Allenby, 17 Ont. 275. 

38. McDonough v. Barnes, 77 Pa. 
Super. 334. 

[a] Payment by occupant 
terest, taxes, and repairs is 
terial—McDonough v. Barnes, 
Super. 334. 

39." Geishaker v. Pancoast, 57 N. 
J. Eq. 60, 40 A 200 faff 58 N. J. Eq. 
537, 43 A 883]; Adams v. Keers, 46 
Ont. L. 523, 51 DomLR 514. 

Contribution between codwners see 
infra § 2297. - 

40. Baker v. Eliasberg, etc., Mer- 
eantile Conie20l Ada:15916 5.79 -Si13; 
Jones v. Matkin, 118 Ala. 341, 24 S 
242; Titsworth v. Stout, 49 Ill. 78, 95 
AmD 577; Holterhoff v. Mead, 36 


etc., 


of in- 
imma- 
77 Pa. 


94. 

Persons claiming under part own- 
ers as: 
Judgment creditors see infra § 2125. 
Mortgagees see infra § 2128. 
a aia in interest see 

4, 

42. Jones v. Matkin, 118 Ala. 341, 
24 S 242. 

Contribution between coOwners see 
infra § 2297. 

43. Cowley v. Shields, 180 Ala. 48, 
60 } 

' Atkinson, 


S 267. 

44. Emerson v. 159 
Mass, 356, 34 NE 516. 

ico aera ps v. Moore, 93 Ala. 186, 


supra 


. Moore, supra. 

47. Lehman v. Moore, supra. 

43. Partial and proportionate re- 
Com pisen generally see supra §§ 2076— 
2079. 

49, yon v. Robbins, 45 Conn. 513; 
Lamson v. Drake, 105 Mass. 564; Flud 
v. Flud, 2 Freem. 210, 22 Reprint 
1165; Wicks v. Scrivens, 1 Johns. & 
H215, 7 Reprint: 726: 

50. Barnes v. Boardman, 152 Mass. 
391, 25 NE 623, 9 LRA 571; Steven- 
son v. Edwards, 98 Mo. 622, 12 SW 
255; Playford v. Playford, 4 Hare 
546, 30 EngCh 546, 67 Reprint 764. 

{a] Creation in fraud of creditors. 
—Rule applies although the deed 
creating a remainder was void as 
against the grantor’s other creditors. 
Stevenson v. Edwards, 98 Mo. 622, 
12 SW 255. 

{b] Redemption by tenant in tail. 
—Playford v. Playford, 4 Hare 546, 
80 EngCh 546, 67 Reprint 764. 

{c] Priority.—If the equity of re- 
demption is subject to a particular 
estate, the owner of such estate has 
the first right to redeem, and during 
the continuance of that estate the re- 
mainderman has no right to redeem 
without the consent of the owner of 
the particular estate. Riley v. Croy- 
don, 2 Dr. Sm. 298, 62 Reprint 
633; Raffety v. King, 1 Keen 601, 15 
EngCh 601, 48 Reprint 439. 

51. Smith v. Provin, 4 £Allen 
(Mass.) 516; Zaegel v. Kuster, 51 
Wis. 31, 7 NW 781; Sheldon y.. Chis- 


version after a mortgage term has 
been created by the tenant of the fee 
carries with it to the purchaser at 
such sale the equity of redemption as 
incident to the ownership of the fee. 
Sheldon v. Chisholm, 3 Grant Ch. 
(Ont.) 655; Waters v. Shade, 3 Grant 
Ch. (Ont.) 457. 

[b] Owner of reversion of home- 
stead may redeem.—-Smith v. Provin, 
4 Allen (Mass.) 516. 

52. Pitts v. American Freehold 
Land Mortg. Co., 157 Ala. 56, 47 S 
242; Zaegel v. Kuster, 51 Wis. 31, 7 
NW 781. ; 
American Freehold 


53. Pitts sy: 
og Mortg.-Co., 157 Ala. 56, 47 S 
54 Pitts v. American Freehold 


Land Mortg. Co., supra; Bozarth v. 
Largent, 128 Ill. 95, 21 NE 218; 


55. Wilkins v. French, 20 Me. 112. 
56. Prout v. Cock, [1896] 2. €h. 
808; Ravald_ v. Russell, Younge 9, 


159 Reprint 884. 

[a] Mortgagee of widow to whom 
mortgaged lands were devised for the 
minority of remaindermen.—Prout v. 
Cock, [1896] 2 Ch. 808. 

[b] Grantee of the tenant by cur- 
tesy.—Ravald v. Russell, Younge 9, 
159 Reprint 884. 

57. Snook v. Zentmyer, 91 Md. 485, 
46 A 1008. ? 
ts, Anderson v. Hanna, 19 Ont. 


59. Pitts v. American Freehold 
Land Mortg. Co.,157 Ala. 56,47 S 242. 

60. Tualatin Academy y. keene, 
59 Or. 496,(/117 PP 424. 


61. Mass.—Bacon vy. Bowdoin, 22 
Pick. 401. 

N. J.—Hamilton v. Dobbs, 19 N, JE 
Eq. 227. 

N. Y.—Averill v. Taylor, 8 N. Y. 44, 
Seld. 60. ; 

Eng.—Tarn’ v. Turner, 39 Ch. D 
456; Keech v. Hall, 1 Dougl. 21, 99 


Reprintily) 18 HRC 123: 
Ont.—Martin v. Miles, 5 Ont. 404. 
[a] Tenant by redeeming is sub- 

rogated to the rights of the mort- 

gagee against the mortgagor and re- 

versioner. Hamiiton v. Dobbs, 19 N- 

J. Eq. 227, é 


i. | 
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the mortgage,®? or although only the buildings and 
not the land are demised.®* It has been held that 
the tenant’s right to redeem is absolute and cannot 
be denied him, even though after foreclosure the 
mortgagee agrees to continue the tenancy ;** but else- 
where, while admitting that equity might under spe- 
cial circumstances permit a tenant for years to 
redeem, either from the mortgage or from sale, it has 
been held that the tenant had no absolute right to 
do so.®> A mere licensee has no interest or estate 
permitting him to redcem from a sale on foreclosure 
as a junior encumbrancer,®* and a lessee under a 
lease senior to the mortgage is not affected thereby 
and has no equity of redemption.” 

{[§ 2104] 8. Wife of Mortgagor—a. Equitable 
Right. A wife’s inchoate interest in the land of 
her husband during his lifetime is ordinarily re- 
garded as sufficient to confer upon her the equitable 
right to redeem from a mortgage executed by him.* 
The general rule is applicable where the wife joined 
in the mortgage,®® or even, according to most of the 
authorities, though she did not join in the mort- 
gage;’° but there are decisions to the contrary. A 
wife may redeem from antenuptial mortgages of the 
husband,*? and from mortgages given by the hus- 
band’s grantor.78 So, also, the wife has a right of 
redemption where an interest in fee has been sub- 
stituted by statute in lieu of dower,’* and a wife 
having other than marital interests in the property 
may be permitted to redeem in other than her mari- 
tal character.” 

[§ 2105] b. Statutory Right. The right to redeem 


from sale on foreclosure being purely statutory and 
limited to those embraced within the statutory desig- 
nation,’® a wife cannot redeem, unless within a class 
to whom the statute gives the right,’7 even though 
she may have joined in the execution of the mort- 
gage and notes secured thereby and was a party 
to the foreclosure.’8 The wife of a prenuptial mort- 
gagor cannot redeem under a statute limiting such 
right to a debtor, his vendee, junior mortgagee, or 
assignee of the equity of redemption.’® A wife may, 
of course, redeem. where the statute specifically 
designates a wife as having such right®° and also by 
reason of her inchoate dower right, under a statute 
conferring such right on those having an interest 
in the real estate sold. If the wife is among those 
permitted to redeem from sale, she may redeem 
from sale on foreclosure of purchase-money mort- 
gages.82 Where the wife of the mortgagor is also 
his judgment creditor, the fact that she has joined 
in the mortgage for the purpose of releasing her 
dower will not preclude her from redeeming as a 
judgment creditor.** 

[§ 2106]. 9. Surviving Spouse—a. Equitable Right. 
It is the practically universal American and English 
doctrine that the widow may redeem the husband’s 
land from an existing mortgage,*4 and the same 
rule applies where the statute gives the widow an 
interest in fee in lieu of her common-law dower.®® 
The general right of a widow to redeem from the 
mortgage is applicable where she joined in the mort- 
gage to release her dower,®* but a widow cannot 
redeem as dowress from a mortgage which is not 


62, Loud v. Lane, 8 Metc. (Mass.) 
517; Bacon v. Bowdoin, 2 Mete. 
(Mass.) 591, 22 Pick. 401; Averill v. 
Taylor, 8 N. Y. 44, Seld. 60; Wun- 
derle v. Ellis, 212 Pa. 618, 62 A 106; 
Kebabian v. Shinkle, 26 R. I. 505, 59 

7438. 


A 
63. Bacon v. Bowdoin, 22 Pick. 
(Mass.) 401. 
Averill v. Taylor, 8 N. Y. 44, 


60; 5 Ont. 
McDermott v. Burke, 16 Cal. 


Martin v. Miles, 


580. 
66. 
Co., 134 Ark. 254, 2083 SW 1044. | 

[a] License to mine coal on a 
royalty basis.—Harbottle v. Central 
Coal, ete., Co., 134 Ark. 254, 203 SW 
1044. 

67. Heaton v. Grant Lodge No. 
335, I. O. O. F., 55 Ind. A. 100, 103 
NE 488. 

68. See Dower § 87. 

69, Ala.—Taylor v. Taylor, 207 
ANAC 2 OF LOO. eit eChedal. 

Ill.—Bigoness v. Hibbard, 267 Ill. 
801, 108 NE 294. 


Ind.—Scobey v. Kinningham, 131 
Ind. 552, 31 NE 355; Vaughan v. 
Dowden, 126 Ind. 406, 26 NE 74; 
Patton v. Stewart, 19 Ind. 233. 

Mass.—Ryder v. Brockton Sav. 
Bank, 235 Mass. 476, 127 NE 234; 
Fitcher v. Griffiths, 216 Mass. 174, 


103 NE 471; Lamb v. Montague, 112 
Mass. 352; Davis v. Wetherell, 13 
Allen 60, 90 AmD 177. 

Minn.—Williams v. Stewart, 25 
Minn. 516. 

N. H.—Smith v. Hall, 67 N. H. 200, 
30 A 409. 

N. J.—Opdyke v. Bartles, 11 N.. J. 
Eq. 133. 

N. Y.—Mackenna v. Fidelity Trust 
Co, 184 Ni Ya 411) TT NE T2i, 212 
AmSR 620, 3 LRANS 163 [mod 98 
App. Div. 480, 90 NYS 493]; Campbell 
v. Ellwanger, 81 Hun 259, 30 NYS 
792; Taggart v. Rogers, 49 Hun 265, 
1 NYS 900. 

R. I.—Atwood v. Arnold, 23 R. I. 
609, 51 A 216. 

Va.—Gatewood v. 


e 


Gatewood, 75 


Harbottle v. Central Coal, etc.,° 


Va. 407. 

Eng.—Dolin v. Coltman, 1 Vern. 
Ch. 294, 23 Reprint 478. 

Ont.—Standard Realty Co. v. 
Nicholson, 24 Ont. L. 46, 2 OntWN 
1189, 19 OntWR 3873. 

[a] After assignment for credi- 
tors.—Wife may redeem even after 
assignment by husband for benefit 
of creditors. Standard Realty Co. v. 
Nicholson, 24 Ont. L. 46, 2 OntWN 
1189, 19 OntWR 373. 

{[b] Purchase-money mortgage.— 
Patton v. Stewart, 19 Ind. 233. 

{c] Extent.—The wife is entitled 
to redeem the entire premises. Lamb 
v. Montague, 112 Mass, 352. 

[ad] Priority.—As between a wife 
and her husband the husband has a 
prior right to redeem. Briggs v. 
Davis, 108 Mass. 322. 

70. Frain v. Burgett, 152 Ind. 55, 


50 NE 873, 52 NE 395; Moore v. 
Smith, 95 Mich. 71, 54 NW 701; 
Campbell v. Ellwanger, 81 Hun 259, 


30 NYS 792; Denton v. Nanny, 8 
Barb. (N. Y.) 618. 

[a] Purchase-money mortgage.— 
Campbell v. Ellwanger, 81 Hun 259, 
30 NYS 792. 

71. Ryder v. Brockton Savy. Bank, 
235 Mass. 476, 127 NE 234; Opdyke v. 
Bartles, 11 N. J. Eq. 133. 

[a] In Ontario a wife who has 
joined in the mortgage cannot re- 
deem after the husband’s interest has 
been foreclosed. Casner v. Haight, 
6 Ont. 451. 


72. Batchelder y. Bickford, 117 
Me. 468, 104 A 819. 
73. Bigoness v. Hibbard, 267 Ill. 


301, 108 NE 294; Northwestern Trust 
Co. v. Ryan, 115 Minn. 1438, 132 NW 


202; Denton v. Nanny, 8 Barb. (N. 
Waele lise 
74 Batchelder v. Bickford, 117 


Me. 468, 104 A 819; Tuttle v. Davis, 
114 Me. 109, 95 A513. 

75. Roberts v. Fleming, 53 Til. 
196; Whitcomb vy. Sutherland, 18 fll. 
578; Sanford v. Kane, 24 Tl. A. 504 
[rev on other grounds 127 Ill. 591, 
20 NE 810]; Thompson y. Commis- 
sioners for Loaning Certain Moneys, 


COMIN GY 25.47 ; 

[a] Wife may redeem an equita- 
ble separate estate-—Whitcomb v. 
Sutherland, 18 Ill. 578. 

{b] As grantee of husband.— 
Right of wife to redeem as grantee 
of her husband cannot be questioned 
by mortgagee. Thompson v. Com- 
missioners for Loaning Certain 
Moneys, 79 N. Y. 54. 

76. See supra § 2092. 

77. Marcellus v. Wright, 51 Mont, 
559, 1545 P. 714: 

78. State v. Crawford, 58 Mont. 
2. V8 9 CPs ttt 9: 
mee Lacey v. Lacey, (Ala.) 39 $ 


80. Thomas v. Blair, 208 Ala. 48, 
93 S 704. 

81. Vaughan v. Dowden, 126 Ind. 
406, 26 NE 74; Williams vy. Stewart, 
25 Minn. 516. 

82. Butler v. Thornburgh, 141 Ind. 
152, 40 NE 514; Northwestern Trust 
Co. v. Ryan, 115 Minn. 143, 132 NW 


202 
popes v. Anchors, 153 Ala. 498, 


[a] Wife may redeem by paying 
the amount of the bid on foreclosure 
sale although less than the mortgage 
indebtedness. Johns y. Anchors, 153 
Ala. 498, 45 S 218. 

84. See Dower § 87. 

85. Barr v. Vanalstine, 120 Ind. 
590, 22 NE 965; Brenner v. Quick, 88 
Ind. 546;.May v. Fletcher, 40 Ind. 
575; Wachstetter v. Johnson, 61 Ind. 


A. 659, 108 NE 624. 
86. Ala.—Butts v. Broughton, 72 
Ala. 294. 


Me.—Wing v. Ayer, 53 Me. 138; 
Simonton v. Gray, 34 Me. 50. 
Md.—Hays v. Cretin, 102 Md. 695, 
62 A 1028, 4 LRANS 1039. 
Mass.—McCabe v. Bellows, 1 Allen 
269; Eaton _v. Simonds, 14 Pick. 98; 
Gibson v. Crehore, 5 Pick. 146. 
Bae H.—Rossiter v. Cossit, 15 N. H. 


N. Y.—Ross v. Boardman, 22 Hun 
527; Denton v. Nanny, 8 Barb. 618. 
Lge wig Seas) v. Franklin, 16 Oh. 
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§§ 2106-2109] 


an encumbrance upon her dower rights,®? as where 
the mortgage is executed by the husband alone dur- 
ing coverture.*® She may, however, redeem from a 
mortgage in which she did not join, as in the case 
of mortgages executed by the husband before cover- 
ture,®® although as to this there is contrary author- 
ity,°° mortgages given by the husband’s grantor be- 
fore the husband acquired title,®** and purchase- 
money mortgages where such mortgages are given 
statutory preference over dower rights.°? The fact 
that the husband executed a second mortgage in 
which she did not join will not deprive her of her 
right to redeem from the senior mortgage in which 
she had joined.®? No right of redemption exists 
where subsequent to the execution of the mortgage 
in which she joined the widow had also joined with 
her husband in an absolute conveyance of the prem- 
ises to a third person.°* A widow in possession 
of a defined portion of the mortgaged premises under 
right of quarantine has a right of redemption,®® as 
has also one to whom dower has been assigned,®® but 
an assignment of dower is not necessary in order 
to entitle her to redeem.®’ The widow cannot redeem 
if she has accepted an annuity charged on the land 
in lieu of her dower.?? Where one claiming under 
the mortgagor redeems the entire premises, the 
widow may redeem her interest from him by con- 
tributing her proportion of the mortgage indebted- 
ness.°? 

Husband. A widower having curtesy in his wife’s 
equity of redemption may redeem from the mort- 
gage,! but cannot redeem from a mortgage executed 
by the wife in which he did not join, as such mort- 
gage does not affect his interest.? 

Surviving tenant by entirety. The survivor in the 
case of a tenancy by entirety may redeem the entire 
premises.® 

[§ 2107] b. Statutory Right. In the absence of 
statutory authority,* a widow cannot redeem from 

Wis.—Posten v. Miller, 60 Wis. 494, 99. Gibson v. 
19 NW 540. vi (Mass.) 146. 


Ont.—Sheppard v.- Sheppard, 


Grant Ch. 174; Carrick v. Smith, 34] §§ 92-96. 
U B. 389 


L. 
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1. Jackson v. Becktold Printing, 


[42 C.J.] 365 


the sale on foreclosure of a mortgage given by her 
husband.® Where a widow is not among those given 
a right to redeem, the fact that the mortgaged prem- 
ises were occupied as a family homestead at the 
time of the giving of the mortgage,® or that they 
have been set apart to the widow as her homestead 
subject to the mortgage, will not enable her to re- 
deem from the sale.” Where the statute gives the 
right of redemption to the representative of the 
mortgagor, the term ‘‘representative’’ includes a 
widow having a dower right.® 

[§ 2108] 10. Person Entitled to Homestead.- A 
right to a homestead in the mortgaged premises 
is sufficient to support the equitable right to redeem.® 

[§ 2109] 11. Trustee in Bankruptcy. As has been 
elsewhere noted, a trustee in bankruptcy takes title 
to property of the bankrupt which is mortgaged or 
otherwise encumbered’? and the equity of redemp- 
tion is vested in him by operation of the law.1+ A 
trustee in bankruptey having no lien on the mort- 
gaged property, either under the Bankruptey Act 
or otherwise, cannot redeem from a mortgage on 
property no longer belonging to the bankrupt.?? 

Statutory rights. Where an adjudication in bank- 
ruptey precedes the entry of a decree of foreclosure, 
it has been held that the trustee sueceeds to the 
Statutory right of redemption of the mortgagor.1% 
A trustee in bankruptcy may redeem as an assignee 
of the debtor’s statutory right of redemption where 
the statute gives such right to assignees,+ but has 
no right under such a statute further to assign it, and 
a purchaser from the trustee cannot redeem.* The 
trustee in bankruptey of a grantee of the mortgaged 
premises cannot redeem as a judgment debtor,'® nor 
ean such trustee redeem as a successor in interest 
to the judgment debtor where a judgment is rendered 
against the mortgagor.1*’ An assignee in bankruptey 
of the mortgagor is not, for the purpose and effect 
of redemption from a foreclosure sale, a mere sue- 


5 Pick.|] gagor’s assignee in bankruptcy can- 
not redeem from the mortgage where 
the foreclosure proceeding was com- 
menced before the appointment of 


the assignee, and the assignee did 


Crehore, 


[a] No act of the husband alone] etc., Co., 86 Ark. 591, 112 SW 161, 20} not apply to be made a party thereto. 
can deprive the widow of the right to] LRANS 454. Cleveland v. Boerum, 238 Barb. (N. 
redeem if she. joined in the mort- 2. Huston vy. Seeley, 27 Iowa] Y.) 201, 3 AbbPr 294 [aff 27 Barb. 
gage. Hays v. Cretin, 102 Md. 695, 62] 183. 252 (aft 24 N.Y: 613)4. 

A 1028, 4 LRANS 1039. 8. Pierce v. Chace, 108 Mass. 254. 13. In re Novak, 111 Fed. 161, 7 

87. Opdyke v. Bartles, 11 N. J. Eq. 4 See statutory provisions. AmBankr 27. 

133? 5. Gandy v. Tippett, 155 Ala. 296, 14, Johnson v. Davis, 180 Ala. 143, 

88. Opdyke v. Bartles, supra. 46 S 4638; Robbins v. Brown, 151 Ala.|60 S 799. 

89. Merselis v. Van Riper, 55 N.| 236, 44 S 63; Walden v. Speigner, 87 15. Wittmeier v. Cranford, 199 
J. Eq. 618, 38 A 196; Opdyke v. Bar-| Ala. 379, 6 S 81. Ala. 1, 73 S 981; Beith “v. Galloway 


tles, 11 N. J. Eg. 133; Crafts v. Crafts, 6. ErOp ins Vv. 


Brown, 151 Ala, 236, 


Coal Co., 189 Ala. 204, 66 S 149. 


13 Se Gougaye 445 6 : But see Toney v. Chenault, 204 Ala. 
go. Burson v. Dow, 65 Ill. 146. 7. Walden v. Speigner, 87 Ala.| 329, 85 S 742 (where it is said that 
91. Bigoness v. Hibbard, 267 11.) 379, 6S 81. the concrete question presented in 

301, 108 NE 294. 8. Hiller v. Nelson, (Ky.) 118 SW] Leith v. Galloway Coal Co., supra, 
92. May v. Fletcher, 40 Ind. 575;] 292. was correctly decided, and that an 

Miils v. Van Voorhies, 20 N. Y, 412, 9. Kirby v. Reese, 69 Ga. 452;] erroneous construction was accorded 

10, Abber. 152, 23 Barbi) 1255 Wheeler Lamb v. Montague, 112 Mass. 352;|to the statute in interpreting it as 


v. Morris, 15 N. Y. Super. 524. 

[a] “The statute places a wife 
in the same situation in respect to 
lands mortgaged for purchase-money, 
where she has not joined in the mort- 
gage, that she occupies in respect to 
lands mortgaged not for purchase- 
money, where she has joined in the 


mortgage.” May v. Fletcher, 40 Ind. 
575, 587. 

93. Simonton v. Gray, 34 Me. 50; 
Hays v. Cretin, 102 Md. 695, 62 A 
1028, 4 LRANS 1039. 

94. Grant v. Jackson, eter Cor, b> 


Del. Ch. 404. 

95. Merselis v. Van Riper, 55 N. J. 
Hq. 618, 38 A 196. 

96. Simonton v. Gray, 34 Me. 50. 

97.) Hays) v.. Creting® 102 Midi2"695, 
§2 A 1028" 4 LRANS 10389; Gibson v. 
frehore, 5 Pick. (Mass.) 146. 

98. Long v. Long, 17 Grant Ch. 
(Ont.) 251. 


Davis v. Wetherell, 13 Allen (Mass.) 
60, 90 AmD 177. 

[a] After sale in bankruptcy.— 
The owner of a homestead estate may 
redeem from the mortgage even after 
a sale of the equity of redemption by 
his assignee in bankruptcy. Lamb 
v. Montague, 112 Mass. 352. 

Homestead generally see Home- 
steads 29), Ce IN pet 70. 


10. See Bankruptcy § 193. 
Sant Winslow v. Clark, 47 N. Y. 

i As 

Assignee or trustee as necessary 
party to foreclosure see supra 
Chen SUBS 

12. Brown v. Crawford, 252 Fed. 
248; Cleveland v. Boerum, 23 Barb. 
CNG oki 2 Ode es PEA Dieren 7 Oia Satin zit 


Barb. 252 (aff 24 N. Y. 613)]. 

[a] Purchaser from assignee in 
bankruptcy.—The purchaser of an 
equity of redemption from the mort- 


limiting to the debtor only the au- 
thority to assign the statutory right 
to redeem). 

16. Higgs v. McDuffie, 81 Or. 256, 
157 P 794, 158 P 958. 

{a] Reason for rule.—The term 
“judgment debtor” as used in the 
statute involved is construed as lim- 
ited to one against whom a personal 
judgment has been rendered on the 
mortgage indebtedness. Higgs v. 
Mop une, 81 Or. 256,'157 P* 794, 158 

17. Higgs v. McDuffie, supra. 

[a] . Reason for rule.—The term 
“successor’’ as used in such statute 
is construed as limited to one who 
has succeeded ,to the interest of the 
judgment debtor after the latter be- 
came such by the rendition of a per- 
sonal judgment against him. Higgs 
us eS 81 Or. 256, 157 P 794,158) 
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cessor in interest of the mortgagor but may redeem 
in the same capacity as a judgment creditor.1® 

[§ 2110] 12. Heirs, Devisees, and Personal Repre- 
sentatives. Where the equity of redemption re- 
mains in the mortgagor at the time of his death 
and is not devised, the right to redeem from the 
mortgage may, as a general rule, be exercised by his 
heirs at law,’® although where the mortgaged prem- 
ises have been devised, the devisees are entitled to 
redeem to the exclusion of the heirs.2° As a general 
rule the heirs may also redeem from a sale on fore- 
closure of the mortgage,”! unless the statutory period 
for redemption from sale has expired during the life- 
time of their ancestor.2? Minor heirs may redeem 
in like manner,?* but must do so within the period 
provided by the statute for redemption,” and can 
derive no benefit from exceptions in favor of in- 
fants contained in general statutes of limitations.*® 
It has been held that the right of heirs to redeem 
after a foreclosure to which they were not made 
parties may be denied where the equities of the case 
so require.?® 

Devisees. If the land encumbered has been dis- 
posed of by will, the devisee may redeem from the 
mortgage.”7_ The right of a devisee to redeem from 
the sale on foreclosure is dependent entirely upon 
statute,” and where given, in the absence of statu- 


18. Lloyd v. Hoo Sue, 15 F. Cas.) v. Kuster, 51 Wis. 31, 7 NW 781. 
Where mortgagor dies after 


No. 8,432, 5 Sawy. 74. But see In re [ad] — 
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tory restrictions; is not conditioned on the solvency 
of the estate,2® or postponed pending its adminis- 
tration®® or during the statutory period for filing 
claims against the estate,?! and the redemption when 
made does not inure to the estate.*? 

Personal representatives. In the absence of statu- 
tory authority,** a personal representative has ordi- 
narily no right to redeem from the mortgage,** even 
though the mortgage by its terms 1s made subject 
to payment by the mortgagor, ‘‘his heirs, executors 
or administrators,’’** although the contrary has also 
been held,?® and he may redeem if entitled to the 
possession of his intestate’s real estate for the pur- 
poses of administration.*? Where, however, a mort- 
eagor subsequently selling the land retains a 
vendor’s lien, his personal representative may re- 
deem from the mortgage®® or from a sale on fore- 
closure.2® Where the administrator is authorized 
by statute to redeem from the mortgage, he may 
do so without first taking out a license to sell the 
real estate.4° It seems that, where an administrator 
has mortgaged lands of his intestate and thereafter 
dies, the right of redemption is in the administrator 
de bonis non of the original intestate and not in the 
personal-representative of the administrator.44 The 
right to redeem from a sale on foreclosure is some- 
times given to personal representatives by statute.*? 


20.. Jackson y. Lane, supra. 
31. Jackson v. Lane, supra. 


Novak, 111 Fed. 161, 7 AmBankr 27 
(where the statute gives the mort- 
gagor a longer period within which 
to redeem than is given his creditors, 
a trustee in bankruptcy of the mort- 
gagor is entitled to the same length 
of time as the mortgagor). 
' 19. Ala.—Marsh v. Elba Bank, etc., 
Co,, 207 Ala. 553, 93 S 604; Dozier v. 
Farrior, 187 Ala, 181, 65. S 364; 
Rainey v. McQueen, 121 Ala. ALO) 25 
S 920; Butts v. Broughton, 72 ‘Ala. 
294. 

Ark.—State v. Lawson, 6 Ark. 269. 

Conn.—Sheldon vy. Bird, 2 Root 
509. 

Del.—Moore v. Dawson, 13 Del. Ch, 
98, 115 A 589. 

Ga. —Napier v. Gloss, 150 Ga. 561, 
104 SE 230. 

Ill.—Odell v. Levy, 307 Ill. 277, 138 


NE 608; Hunter v. Dennis, 112 Ill. 
tA Nees v. Hoadley, 8 Blackf. 
+o Mfe-—Wilkins vy. French, 20 Me. 
Ba ae co idenery ; ¥q: Kubat, 67 


Nebr. 269, 93 NW 317. 


N. ¥.—Denton v.. Nanny, 8 Barb. 
618. 

N. C.—Morris v. Carroll, 274 N.C. 
761, 88. SH'511. 

Philippine._-Hernandez vy. Padua, 
14 Philippine 194. 

Wis.—Zaegel sv. Kuster, 51 Wis. 
31, 7 NW 781; Stark .v. Brown, 12 
Wis. 572, 78 AmD 762. 

Eng.—Blake.v. Foster, 2, B. & B. 


402; Kirton’s Case, Cro. Car. 87, 79 
Reprint 676; Burgess vy. Wheate, 1 
Eden 177, 28 Reprint 652, W. Bl. 123, 
96 Reprint 67, 10 ERC 614. 

N. S.—Stubbings) v. Umlah, 40 'N. 


S.. 269. 

Ont.—Anderson v. Hanna, 19 Ont. 
58. 

[a] Nonresident aliens, entitled 


under the statute to inherit, may re- 
deem. Dougherty v. Kubat, 67 Nebr. 
269, 93 NW 317, 

{b] Heir may seasonably disaf- 
firm a voidable foreclosure sale un- 
der the power in a mortgage and re- 
deem. Williams’ v. Wilson, 205 Ala. 
119, 87 S 549: 

[c] An heir of the reversion in 
the mortgaged property may redeem 
pending the antecedent estate. Wil- 
kins vy. French, 20 Me. 111; Zaegel 


1 Cox, 


decree of foreclosure but before sale, 
his heir may redeem before sale with- 
out having been or being made a 
party to the foreclosure proceedings. 
Stubbines v. Umlah, 40 N. S. 269. 

{e] Establishment of heirship.— 
(1) Heirs may redeem from debt 
without first establishing heirship 
by separate proceeding. Hernandez 
v. Padua, 14 Philippine 194. (2) 
Proof of heirship see infra § 2274. 

[f{] Right of tenant by curtesy 
barred.—Heirs may only redeem sub- 
ject to the right of the mortgagee to 
retain possession during the life of 
the tenant by curtesy where the lat- 
ter’s right to redeem is barred by the 
statute of limitations. Anderson v. 
Hanna, 19 Ont. 58. 

20. Finch v. Newnham, 2 Vern. 
Ch, 216, 23 Reprint, 741; Lewis v. 
angle; 2 Ves... 431, 28 Reprint 
275. 

21. Hale v. Kinnaird, 200 Ala. 596, 
76 S 954; Robbins v. Brown, 151 Ala. 
236, 44 S 63; State Bank vy. Diamond, 
If9 Kan.) 294,239 P3970: Elliott. v. 
Patton, 4 Yerg. (Tenn.) 10. 

[a] Assignee of heir may exercise 
right to redeem where the mortgagor 
died before foreclosure, although as- 
signment was made after sale. To- 
ney v. Chenault, 204 Ala. 329, 85 S 
742 [overr Leith: v..,Galloway Coal 

189 Ala. 204, 66 S 149]. 

22; Francis .v. )Sheats, 1538 ° Ala. 
468, 45 S 241, 127 AmSR 61; Froelich 
v. Swafford, 33 S. D. 142, 144 NW 
925: 

[a] Heirs may redeem, notwith- 
standing the administrator has begun 
his efforts to accomplish statutory 
redemption.—Francis v. Sheats, 153 
Ala. 468, 45 S 241, 127 AmSR 61. 

23. Modica V: Combs, 158 Ark. 149, 
249 SW 567. 


24. Modica v. come supra. 

25.°' See infra § 21 

26. Pritchard v. initon, 38 Conn. 
434. 

27. Chew v. Hyman, 7 Fed. 7, 10 


Biss. 240; Parks v. Watson, 
19, 151 P 477; Finch. v. Newnham, 
ou Vern. §Ch. @ 2162.28, 5Repmninty 415 
Lewis v. Nangle, 2 Ves. 431, 28 Re- 
print 275; Walton v. Bernard, 2 
Grant Ch. (Ont.) 344. 

23. See statutory provisions. 

29. Jackson v. Lane, 213 Ala: 344, 
105 S 223. 


51 Ok. 


Jackson v. Lane, supra. 

33. Clark v. Seagraves, 186 Mass. . 
430, 71 NE 813; Long v. Richaras, 
a Mass. 120, 48 NE 1083, 64 AmSR 

[a] Purpose of statute.—‘“It may 
be sometimes convenient that an ex- 
ecutor or administrator should re- 
deem, for the benefit of minor heirs, 
widows, or others who cannot act for 
themselves; and if the land will 
probably be wanted to pay the debts 
of the deceased, there may be no one 
interested to redeem, unless it is the 
executor or administrator for the 
benefit of the creditors.” Clark v. 
Sees 186 Mass, 430, 436, 71 NE 

{[b] The term “owner of an equity 
of redemption” as used in a statute 
permitting the personal representa- 
tive of such owner to redeem from 
the mortgage is construed as includ- 
ing the grantor in an absolute deed 


intended as_ security. Glark uve 
es 186 Mass. 430, 71 NE 


34. Palmer v. Bray, 136 Mich. 85, 
98 NW 849; Catley v. Sampson, 33 
Beav. 551;.Fray v. Drew, 11 Jur. N. 
S. 180. 

SS. Catley v. Sampson, 33 Beav. 
551, 55 Reprint 483. 

36. Rossiter v. Cossit, 15) Nese. 
38; Merriam y. Barton, 14 Vt. 501. 

[a] Reason for rule— ‘It is the 
duty of the administrator to pay off 
the debts out of the personal estate, 
if sufficient for that purpose, and pre- 
pare the estate for distribution 
among the heirs. To discharge this 
duty he must, of necessity, be per- 
mitted to maintain a bill of this de- 
scription, as the only means of as- 
certaining what may be due, if any 
thing, on the mortgage.” Merriam v. 
Barton, 14 Vt. 501, 514. 
pet nos v. Sutherland, 11 Mich. 

33. Pearcy v. Tate, 91 Tenn. 478, 
19 SW 328. 

33. Pearcy v. Tate, supra. 

40. Clark v. Seagraves, 186 Mass. 
430, 71 NE 813. 

41. Skeffington v. Budd, 9 Cl. & 
F. 219, 8 Reprint 399 [aff sub nom. 


Skeffington V.,. Whitehurst, 8° “Yau 
C. Exch. 1, 160 Reprint 589]. 
42. Whisnand v. Small, 65 Ind. 
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[§ 2111] 13. Trustees and Beneficiaries.42 Under 
a statute permitting the mortgagor or persons claim- 
ing or holding under him to redeem, a trustee to 
whom the legal title has been conveyed by the mort- 
gagor is entitled to redeem.*t The grantee in a 
deed which is in fact a mortgage, as trustee for 
creditors of the grantor, is a redemptioner within 
the meaning of a statute conferring the right to re- 
‘deem upon a creditor having a lien by judgement or 
‘mortgage on the property subject to that on which 
the property is sold.4® <A trustee-under a general 
deed of trust for creditors executed by the mortgagor 
may redeem from a prior mortgage.*® 

Beneficiaries. The beneficiaries of a trust are en- 
titled to redeem from a mortgage of the land exe- 
cuted by their trustee,*7 and beneficiaries may also 
redeem from a prior mortgage indebteduness*® or 
from sale on foreclosure thereof,#? but not from a 
prior mortgage after foreclosure if their trustee 
was made a party to the proceedings.°®° <A quit- 
claim deed by a trustee to a mortgagee holding 
under an instrument in the form of an absolute 
deed has been held not to deprive the cestui que 
trust of his equitable estate or of his right to re- 
deem.*} 

[§ 2112] 14, Creditors and Encumbrancers—a. 
Simple Contract or Unsecured Creditors Generally 
—(1) Equitable Right. An unsecured ereditor or 
simple contract ereditor of the owner of the equity 
of redemption has no such interest as entitles him 
to redeem from the mortgage.*? 

[§ 2113] (2) Statutory Right. The rights of cred- 
itors to redeem from the sale on foreclosure of a 
mortgage are dependent entirely on statutory au- 
thority.°? As a general rule an unsecured or simple 
contract creditor cannot redeem from a sale on fore- 
closure,°* and a statute giving the right of redemp- 
tion from foreclosure sale to ‘‘bona fide ereditors’’ 
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has been construed as being limited to judgment 
creditors.°> A redemption by a ereditor having 
the right to redeem is not invalidated by the fact 
that such redemption was made in pursuance of 
an agreement with, and in the interests of, others 
whose time to redeem had expired.*® 

[§ 2114] b. Claimants against Decedents’ Estates. 
The status of a creditor whose claim has been al- 
lowed against the estate of a deceased mortgagor is 
dependent upon the effect given by the statute to 
such allowanee,*? and where such creditor is not 
regarded as having acquired a lien on decedent’s 
real estate, it is held that he has no right to redeem,*® 
whereas the contrary has been held under a statute 
providing that such creditors shall have the status 
of judgment ereditors.5® Under such latter statute 
the creditor’s right of redemption is not contingent 
upon the insolvency of the estate,°° or upon the 
insufficiency of the personal assets,°4 and is not lim- 
ited to those who were creditors in the debtor’s life- 
time.®? 

[§ 2115] ¢. Lien Creditors Generally—(1) Equita- 
ble Right. Creditors holding liens on the mort- 
gaged premises junior to the mortgage are usually 
entitled to redeem from such mortgage,®* although 
this right is not everywhere recognized,** and may 
be limited by agreement.®> On’‘the other hand, there 
is no duty to redeem in the absence of agreement ;®% 
and obviously his right to enforce a covenant for 
payment remains, even though the foreclosure of 
the first mortgage has wiped out his lien.*? 

[§ 2116] (2) Statutory Right. By statute in some 
jurisdictions, one who has a lien inferior to another 
upon the same property has a right to redeem the 
property in the same manner as its owner might 
from the superior lien.°® Under such a statute 
where the junior lienor is not made a party to fore- 
closure, he may redeem notwithstanding: a sale,°® 


43. Redemption as predibon hav- 53. See statutory provisions. 24 EngCh 177, 67 Reprint 74. 
ing lien see infra § 2116. 54. National Fdy., etc., Works v. [a] Plaintiff in a creditor’s suit, 
44. Barry v. General Mortg., etc.,] Oconto City Water Supply Co., 113] after a decree for the sale of the real 
Corp., (Mass.) 150 NE 293. Fed. 793, 51 CCA 465; Union Inv.] estate, may sustain a suit for re- 
45. Muller v. Harrison, 46 S. D.| Co. v. Abell, 148 Minn. 229, 181 NW | demption against a mortgagee. 


295, 192 NW 750. 
[a] Successor in interest.—Under 


853; Maurin v. Carnes, 71 Minn, 308, 
74 NW 139 [overr on the point as to 


Christian v. Field, 2 Hare 177, 24 
‘EngCh 177, 67 Reprint 74. 
64. Wimpfheimer v. Prudential 


such statutes, it has been held that 
a trustee for creditors is a redemp- 
tioner and not a successor in inter- 
est of the mortgagor. Muller v. 
Harrison, 46 S. D. 295, 192 NW 750. 

46. Troughton v. Binkes, 6 Ves. 
Jr. 573, 31 Reprint 1202. 

fa] Where debts are secured by a 
deed of trust on property subject to 
a prior mortgage, the trustee is the 
proper person to redeem, and the 
ereditors have not the right, in the 
absence of special circumstances, 
such as the refusal of the trustee to 
act. Troughton v. Binkes, 6 Ves. Jr. 
573, 31 Reprint 1202. 

47. Fldriedge v. Hoefer, 52 Or. 
241, 93 P 246, 94 P 563, 96 P 1105. 


48. Whitcomb v. Sutherland, 18 
Illy) 578; Sulzer v. Conner, 41° Pa.|, 
Super. 317. 

49. McNutt v. Nuevo Land Co., 
167 Cal. 459, 140 P 6; Mitchell v. 
Price, 51 Cal. A., 159; 196. Pras2. 

[a] Bondholders under a trust 
deed may redeem as lien creditors. 


Mitchell v. Price, 51 Cal. A. 159, 196 
P 82. 

50. McNutt v. Nuevo Land Co., 
167 Cal. 459, 140 P 6. 

51. Eldriedge v. Hoefer, 52 Or. 
241, 98 P 246, 94 P 563, 96 P 1105. 

52. MeNiece Vv. Bliason, 78 Md. 
168, 27 A 940; Barry v. General 
Mortg., etc., Corp., (Mass.) 150 NE 
293; Talbot v. Gingras, 246 Mass. 
356, 141 NE 239; Harris v. Burns, 14 
Mo. A. 229; Nichol v. Allenby, 17 Ont. 
2753 Lindstrom v. Pollard, 22 OntWN 
162. 


4 


when the lien of a judgment attaches 
Clark v. Butts, 73 Minn. 361, 76 NW 
199]; State v. Stephens, 63 Mont. 318, 
206 P 1094; Farmers’ Bank v. Knife 
River: Lumber,. etc., Co.; ‘87 -N.. D. 
371, 163 NW 10538. 

55. Woods v. McGavock, 10 Yerg. 


(Tenn.) 138. 
Ward, 260 Ill. 93, 


56. Zeman v. 
102 NE 1066. 

57. Effect of allowance of claims 
see Executors and Administrators §§ 
1063-1068. 

58. Nelson v. Rogers, 65 Minn. 
246, 68 NW 18; Whitney v. Burd, 29 
Minn. 203, 12 NW 530. 


59. Zeman v. Ward, 260 Ill. 98, 
102 NE _ 1066. 
60. Zeman v. Ward, supra. 


61. Zeman v. Ward, supra. 

62. Zeman v. Ward, supra. 

[a] Creditor for funeral expenses. 
—Zeman v. Ward, 260 Ill. 98, 102 NE 
1066. 

63. Mass.—Rockford vy. Atkins, 213 
Mass. 368, 100 NE 669. 

N. Y.—Frost v. Yonkers Sav. Bank, 
TON. Y. 5538, 216 AmR 627; Citizens’ 
Sav. Bank v. Foster, 6 NYS 420, 22 
AbbNCas 425. 

N. D.—North Dakota Horse, etc., 
Co. v. Serumgard, 17 N. D. 466, 117 
NW 458, 138 AmSR 717, 29 LRANS 
508; Foster v. Furlong, 8 N. D. 282, 
78 NW 986. 

Okl.—Horr, v. Herrington, 22 Okl. 
590, 98 P 448, 182° AmSR 648, 20 
LRANS 47. 

Eng.—Adams vy. Angell, pe Oris geal De 
634; Christian v. Field, 2 Hare 177; 


Ins. Co., 56 N. J. Eq. 585, 590, 39 A 916. 
“A subsequent encumbrancer, such 
as a second mortgagee or judgment 
creditor, is not... entitled merely as 
such encumbrancer to redeem a prior 
mortgage, and unlesS some special 
equity exist in the subsequent en- 
cumbrancer the prior mortgagee has 
a right to retain his security and 
may refuse to surrender it.” Wimpf- 
heimer v. Prudential Ins. Co., supra. 


ores Ramsbottom v. Wallis, 5 L. J. 
[a] * Covenant against foreclosure. 


—A second mortgagee, covenanting 
not to bring any action or suit to 
foreclose or to obtain possession 
within ten years, is’ precluded from 
redeeming from the first mortgage, 
within the ten te Ramsbottom 
v.. Wallis, 5 Li: J. 92: 

66. Carter v. De chanee Trust Co., 
220 Mass. 543, 108 NE 359. 

[a] Thus, the pledgee of a junior 
mortgage is under no ‘duty to the 
pledgor, or mortgagor, to make pay- 
ments to prevent the foreclosure of 
the senior mortgage unless required 
to do so by agreement. Carter v. 
Exchange Trust Co., 220 Mass. 548, 
108) NEX359!" 3 

67. Isman-v. Sinnott, 61 Can. S. C. 
1, 56 DomLR 485, [1920] 3 WestWkly 
481 [aff 12 Sask. L. 445, 49 DomLR 
238, [1919] 3 WestWkly 719]. 

68. See statutory provisions. 

69. Horr v. Herrington, 22 Okl. 
590, 98 P 448, 182 AmSR° 648, -20 
LRANS 47. 
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unless he has purchased at such sale.7° Statutes 
authorizing redemption from sales on foreclosure’ 
usually give such right to lenholders.72 The lien- 
holders so given a right of redemption are usually 
those having liens on the property subsequent to 
the len foreclosed, 73 in which case a senior len- 
holder is not entitled to redeem,‘* but if he does 
assume to redeem the premises and obtains a cer- 
tificate of redemption, he subjects himself to further 
redemption by junior lienholders.7> <A statute lm- 
iting the right of redemption to creditors having 
lens subsequent to the lien on which the property 
was sold does not exclude from the right to redeem 
subsequent encumbrancers made parties to the fore- 
closure of the senior lien,*® and a ereditor who 
has several liens affected with different rights of pri- 
ority does not lose rights under a junior lien because 
of his ownership of a superior one,’ nor is the right 
of a junior lien creditor to redeem affected by the 
fact that the purchaser at such foreclosure sale has 
since purchased the same land from the former 
owner.*§ 
subsequent lienholder vests immediately upon a valid 
sale and cannot be divested or altered by an un- 
authorized resale.79 In jurisdictions where the le- 
gal title remains in the mortgagor or his successor 
in interest until the expiration of the statutory 
period for redemption, a person seeking to redeem 
as a subsequent lienholder may redeem if he holds 
a lien at that time, although he may not have had 
a lien at the time of the sale.®° 

‘*Creditors having liens.’’ The term ‘‘creditors’’ 
as used in a statute giving the right of redemption 
from sale to ‘‘ereditors having liens’’ has been con- 
strued as including one having a right of recourse 
to the land for the satisfaction of his claim or de- 
mand, although he may have no personal claim 
against the mortgagor.*+ This term has also been 
construed as including the purchaser on the fore- 
closure sale under a junior lien during the period 
in which redemption may be had against him,*? a 
judgment creditor of one who became grantee dur- 


70. Horr v. Herrington, supra. 

71. See statutory provisions. 

72. Duesterberg v. Swartzel, 115 79. 
Ind. 180, 17 NE 155; Newell v. Pen- 
nick, 62 Iowa 123, 17 NW 432; Bunce 
Ves West; 62 Iowa-.80, 17. NW 179; 
Scheibel v. Anderson, 77 Minn. 54, 79 
NW 594, 77 AmSR 664; Buchanan v. 81. 
Reid, 43 Minn. 172, 45 NW 11;/172, 45 NW 11. 
Hospes v. Sanborn, 28 Minn. 48, § 
NW 905; Willis v. Jelineck, 27 Minn. 
18, 6 NW 373. 

[al Equitable lien.—Under a stat-| NW 11. 
ute giving the right of redemption to [a] 
ereditors having an equitable lien, | ‘‘owner” 
such ereaitors are not required to 
obtain an adjudication that an instru- 
ment in the form of an absolute as- 
signment created merely an equitable 83. 
lien, as a prerequisite to the right to] 48, 8 NW 905. 


nace Co., 


254, 100 NW 465. 


redeem. Scheibel vy. Anderson, 177 84. 
Minn. 54, 79 NW 594, 77 AmSR 664, 6 NW 373. 
73. See statutory provisions. 85. 


74 North Dakota Horse, etc., Co.| 81 AmD 149. 
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The right of redemption in favor of a. 


78. Duesterberg vy. Swartzel, 115 
Ind. 180, 17 NE 155. 

Cole vy. Canton Min. Co., 59 
Utah 140, 202 P 830. 

80. North Dakota Horse, etc., Co. 92. 
v. Serumgard, 17 N. D. 466, 117 NW 
453, 188 AmSR 717, 
Buchanan v. Reid, 


82. Dolan v. Midland Blast Fur-| 725; 
126 Iowa 254, 100 NW 45; 
Buchanan v. Reid, 438 Minn. 172, 45 
Such purchaser is 
during the continuance of 
the period of redemption. 
Midland Blast Furnace Co., 
Hospes y. Sanborn, 
Willis v. Jelineck, 27 Minn. 18, 


Frink v. Murphy, 


ing the redemption period,®® a lien ereditor of an 
heir of a part of the mortgaged premises,®* subse- 
quent encumbrancers who are made parties to the 
foreclosure of a senior lien,*® bondholders under a 
trust deed,’ and an attachment creditor who has 
not yet obtained judgment,** but does not include 
a creditor levying his attachment after the sale 
on foreclosure in jurisdictions where such sale ter- 
minates the owner’s title.8® 

Redemptioner. By express provision of the stat- 
utes in some jurisdictions, creditors having a lien 
by a judgment or mortgage subsequent to that on 
which the property was sold are designated as ‘‘re- 
demptioners’’ in distinction from the judgment 
debtor or his successor in interest.®° 

[§ 2117] d. Attachment Creditors—(1) Equitable 
Right. The right of an attaching creditor to re- 
deem from the mortgage has been both affirmed®® 
and denied.®t The right, where it is recognized as 
existing, is terminated by a sale on foreclosure of 
the mortgage.°? 

[§ 2118] (2) Statutory Right. Attaching cred- 
itors may redeem under statutes giving sueh right 
to henholders,®* but the attachment creditor must 
have become such while the attachment debtor was 
still the owner of some beneficial interest in the 
property,®> and also, in those jurisdictions in which 
the sale terminates the owner’s title to the land, 
before the sale from which he seeks to redeem.°® 

[§ 2119] e, Mechanic’s Lienors. In order to en- 
title a mechanic or materialman to redeem from a 
mortgage on the premises, he must have taken the 
steps prescribed by the statute to establish his 
hen;®* and further, according to the law of some 
states, for the purpose of a statutory redemption 
from sale, he must have recovered a judgment 
against the mortgagor which is a len on the prem- 
ises.%8 

[§ 2120] f. Judgment or Decree Creditors—(1) 
Equitable Right—(a) In General. A judgment lien- 
holder has a right in equity to redeem the premises 
from a senior mortgage,®® which right is not affected 


attaching creditor to redeem exists 
even before judgment and _ levy. 
Chandler v. Dyer, 37 Vt. 345. 

91. Fisher v. Tallman, 74 Mo. 39. 
Ryder v. Brockton Sav. Bank, 
235 Mass. 476, 127 NE 234. 

29 LRANS. 508. 93. See statutory provisions. 

43 Minn. 94. Western Land, ete, Co. v. 
Arizona Nat. Bank, (Ariz.) 236 P 

Atwater v. Manchester Sav. 

Bank, 45 Minn. 341, 48 NW 187, 12 

LRA 741. 

[a] An attachment creditor who 
has not yet obtained judgment may 
redeem as a “creditor having a lien.” 
Dolan v.| Atwater v. Manchester Sav. Bank, 45 
126 Iowa] Minn. 341, 48 NW 187, 12 LRA 741, 

95. Union Inv. Co. v. Abell, 148 
28 Minn.| Minn. 229, 181 NW 38538; Citizens’ 
State Bank v. Kenmare Nat. Bank, 48 
N. D. 770, 186 NW 755. 

96. State v. Stephens, 63 Mont. 
318, 206 P 1094. 

97. Waton v. Bender, 1 Nebr. 426. 


not an 


21, Cal> 108, 


v. Serumgard, 17 N. D. 466, 117 NW 86. o Mitchell ov. Pricey 57. aGal., ZA; 98 Spink v. McCall, 52 Iowa 432, 
453, 188 AmSR 717, 29 LRANS 508.) 159, 196 P 82. 3 NW 471. 
75. North Dakota Horse, etce., Co. 87. Atwater v. Manchester Sav. 99. U. S—wU. S. v. Sturges, 27 F. 


v. Serumgard, supra. 


76. Frink v. Murphy, 21 Cal. 108,/ LRA 741. 


81 AmD 149. 88. State v. 
{a] The phrase “on which the/| 318, 206 P 1094. 
property was sold” is construed to 89. Bateman 


refer to the lien which the action| A. 464, 211 P 46. 
was brought to enforce and does not 90. 
apply to the liens of subsequent en- 
cumbrancers who are made parties. 
Frink v. Murphy, 21 Cal. LOS Sallis 8a 
AmD 149. 

77. Tewalt v. Irwin, 164 Ill. 592, 
46 NE 13. [a] 


Mfg. Co., 
Buisss* Vv: 


Bank, 45 Minn. 341, 


Bridgeport v. Blinn, 43 Conn. 

274; Lyon v. Sandford, 5 Conn. 544; 

Whitney v. Metallic Window Screen 

187 Mass. 557, 
Davis, 

Chandler v. Dyer, 37 Vt. 345. 

Before. judgment.—Right of 


48 NW 187, 12] Cas. No. 16,414, 1 Paine 525. 


Ala.—Allen v. Evans, 214 Ala. 106, 


Stephens, 63 Mont.|106 S 601; Raisin Fertilizer Cortve 
Bell, 107 Ala. 261,,18 S 168. 
v.. Kellogg, 59 ‘Cal. Ark.—Longino Vv. Ball-Warren 


Commun. Co., 84 Ark. 521, 106 SW 682. 

Cal.—Alexander ys Greenwood, 24 
Cals 505: 

Conn.—Loomis y. Knox, 60 Conn. 
73 NE 6638;] 348, 22 A 771; Lyon v. Sanford, 5 
108 , Mass. 1322; Conn. 544. 
Ga.—Shumate v. 


McLendon, 120 
Ga. 396, 48 SE 10. 


Tp  ——— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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by foreclosure to which he is not made a party,? 
although the effect of a statute, authorizing an ac- 
tion upon the note or bond secured and sale of 
the mortgaged property upon execution on the judg- 
ment obtained making the judgment a lien from 
the date of the recording of the mortgage and 
providing for redemption as in the case of real es- 
tate sold upon an ordinary or general execntion, 
has been held to eut off the rights of junior len- 
provided by the 
statute, although they have not been made parties.? 
A judgment creditor becoming such pending fore- 
closure has no right to redeem, although not a party 
to the foreclosure proceedings,* in the absence of 
cise from the gen- 
However, under a statute requiring per- 
sons claiming under a subsequent judgment or de-. 
cree to be served with notice of sale in foreclosure 
by advertisement,®° a judgment creditor who became 
such after the first publication of notice of sale but 
before sale is not barred, unless notice is served 
upon him as prescribed by the statute.® 

A judgment creditor acquiring 
a lien before the end of the time fixed for the re- 
demption of the mortgage in proceedings for a strict 


2120-2121] 


holders to redeem except as 


special circumstances taking the 
eral rule.* 


Strict foreclosure. 


foreclosure may redeem.* 


Plaintiff in a creditor’s suit may redeem from a 
estate after a decree 


mortgage against a decedent’s 
for the sale of real estate.$ 
Assignee of judgment. 


Ill.—Wehrheim vy. Smith, 226 Ill. 
346, 80 NE 908 [aff 126 Ill. A. 328]; 
Smith v. Wehrheim, 126 Ill. A. 328 
{aff 226 Ill. 346, 80 NE 908]. 

Iowa.—Spurgin v. Adamson, 62 
Iowa 661, 18 NW 293; American But- 
tonhole, ete, Corry Burlington Mut. 
Loan Assoc., 61 Iowa 464, 16 NW 527 
[in effect overr Burham vy. Fritz, 13 
Fed. 368, 4 McCrary 410]; Wright v. 
Howell, 35 Iowa 288. Compare 
Mayer v. Farmers’ Bank, 44 Iowa 212 
(holding that a judgment creditor’s 
equity of redemption may be cut off 
by a statutory action at law by the 
mortgagee on the mortgage indebt- 
edness without making such judg- 
ment creditor a party to the action). 

Ky.—Hitt v. Holliday, 2 Litt. 332. 

Md.—Griffith v. Frederick County 
Bank, 6 Gill & J. 424. 

Mass.—White v. Bond, 16 Mass. 
400. 

N. Y.—Groff v. Morehouse, 51 N. Y. 


503; Brainard v. Cooper, 10 N. Y. 
356; Winebrener v. Johnson, 7 Abb 
PrNS 202; Niagara Bank v. Roose- 


velt, 9 Cow. 409; Van Buren v. Olm- 
stead, 5 Paige 9; Quin v. Brittain, 


Hoffm. 353. 

ne C.—Stainback v. Geddy, 21 N.C. 
479. 

Oh.—Estep vy. Adams, ~4 Oh. Dec. 
(Reprint) 40, ClevLRec 51. 

Wis.—Allen v. Case, 13 Wis. 621; 
Pratt v. Frear, 13 Wis. 462. 


Eng.—Mildred v. Austin, L. R. 8 
Eq. 220; Stonehewer v. Thompson, 2 
Atk. 440,'26 Reprint 665. 

Ont.—Chamberlin v. Sovais, 28 
Grant Ch. 404; Gilmour v. Cameron, 
6 Grant Ch. 290. 

[a] Absolute conveyance as mort- 
gage.—Morgan v. Carson, 214 Ill. A. 
569, 572 [cit Cyc]. 

[b] Nature of judgment creditor’s 
right to redeem.—A judgment eredi- 
tor whose judgment is a lien on 
mortgaged lands has the same right 
of redemption as a junior mortgagee. 
Ioomis v. Knox, 60 Conn, 343, 22 A 


[42 C. J.—24] 


The existence of a stat- 
ute making assignments of judgments void as against 
creditors and subsequent purchasers in good faith 
for value, unless filed or entered, 
the right of the holder of an unfiled assignment 
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is located.'4 


to redeem prior to an attachment or levy on 
judgment or its sale to a bona fide purchaser.® 

The mortgagor by paying a junior judgment may 
become entitled to redeem as a judgment creditor 
in the status of a junior mortgagee.!” 

[§ 2121] (b) Necessity of Lien. 
judgment creditor may have a right in equity to 
redeem, it must appear that his judgment is a lien 
upon the premises,'' and any prerequisites to the 
existence of the len recognized in the particular 
jurisdictidn?2 must have been comphed with. 
example, the judgment must have been indexed’? or 
have been recorded in the county in which the land 
The expiration of a judgment lien ter- 
minates the right to redeem,'® unless it terminates 
during the pendency of proceedings to enforce rights 
thereunder, in which event the termination will not 
result in a loss of such rights.?® 
case of mortgages of a chattel interest in the prop- 
erty, such as leasehold interests,17 a general and 
legal lien is sufficient,!® and the lien need not be 
made specific by a levy and sale on execution.1? No 
right of redemption exists in favor of judgment 
creditors of persons not shown to have had title or 
interest in the mortgaged premises,?? nor can the 
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such 


In order that a 


For 


Except in the 


Judgment creditors of a partnership redeem from a 


mortgage given by the partners on lands held in 
the names of the partners individually.** 


Homestead. A judgment ereditor not having a 


does not atfect 


alia 

Necessity of lien see infra § 2121. 

1. Ark.—Longino v. Ball-Warren 
Commn. Co., 84 Ark. 521,106 SW 682. 

Conn. — Washington Trust Costas 
Norwich, ete., Tract. Co., 89 Conn. 59, 
92 A 880. 

Tll.—Wehrheim v. Smith, 226 Ill. 
346, 80 NE 908 [aff 126. Tlk A, 328]. 

Ind.—Cowan Tent No. 61 v. Treesh, 
(A,),. 136 NE 93. 


Iowa.—Spurgin v. Adamson, 62 


Iowa 661, 18 NW 393; American 
Buttonhole,’ ete., Co. v. Burlington 
Mut. Loan Assoc., 61 Iowa 464, 16 


NW 527. But see Burham vy. Fritz, 
13 Fed. 368, 4°McCrary 410 [foll 
Diddy v. Risser, 55 Iowa 699, 8 NW 
655] (holding that the right must 
be exercised within the statutory 
period for redemption). 

N. Y.—Reynolds v. Park,—53 (N. Y. 
36; Groff v. Morehouse, 51 N. Y. 503; 
Winebrener vy. Johnson, 7 AbbPrNS 
202. 

. EaDagice! vy. Gray, 11 Or. 584, 
19 


Wise Pratt v. Frear, 13 Wis. 462. 

[a] Judgment creditor whose 
judgment was rendered and docketea 
intermediate the filing of the bill and 
the service of an amended subpoena 
may redeem from the mortgage after 
sale if not made party. Allen v. 
Case, 13 Wis. 621. 

Judgment creditor as proper or 
necessary party see supra § 1582. 


2. Mayer v. Farmers’ Bank, 44 
Iowa 212. 

3. Cook v. Mancius, 5 Johns. Ch. 
CNEYI S192 


4 Cook v. Mancius, supra. 

[a] Collusion.—A judgment cred- 
itor purchasing at execution sale un- 
der a judgment obtained pending the 
foreclosure proceedings may be per- 
mitted to redeem from the mortgage 
after foreclosure sale in the event 
of collusion between the purchaser 
on foreclosure and the mortgagor 
prejudicial to such judgment credi- 


lien on the debtor’s homestead cannot redeem it 
from a mortgage, even though the mortgage also 
covers other lands.” 
the debtor’s homestead and other lands, a judgment 
creditor who has no lien on the homestead may 


Where the mortgage covers 


tor’s right in the surplus proceeds. 
eau v. Mancius, 5 Johns. Ch. (N. Y.) 


5. Notice of sale generally see su- 
pra §§ 1385-1410. 


a Groff ve Morehouse, 51 N. Y. 
503 
rT Mildred v. Austin, L. R. 8 Eq. 
mee Christian v. Field, 2 Hare 177, 


-| 24 EngCh 177, 67 Reprint 74. 


Realization, etc., 


NW 165. 


9. Swanson v. 
Corp., 70 Minn. 380, 73 


10. Loomis v. Knox, 60 Conn. 343, 
22-A TTA 
11. Harwood v. Underwood, 28 


Mich. 427; Shirley v. Watts, 3 Atk. 
200, 26 Reprint 917. 

Requirement of lien generally see 
supra § 2112, 

12. Creation and existence of lien 
of judgment generally see Judgments 
§§ 874-896. 

13. Sterling Mfg. 
Iowa 94, 28 NW 458. 

Necessity of indexing judgment see 
Judgments § 886. 


Co. v. Harly, 69 


14 Greenwood v. Trigg, 154 Ala. 
487, 46 S 227. 
Recording judgments see Judg- 


ménts § 885. 

15. Long v. Mellet, 94 Iowa 548, 
63 NW 190; Albee v. Curtis, 77 lowa 
644, 42 NW 508. 

16. Wehrheim v. Smith, 226 I11. 
346, 80 NE 908 [aff 126 Ill. A. 328]; 


Long v. Mellet, 94 Iowa 548, 638 
NW 190. 
17. Brainard v. Cooper, 10 N. Y. 


356; Quin v. Brittain, Hoffm. (N. Y.) 
353; Burden v. Kennedy, 3 Atk. 739, 
26 Reprint 1224; Shirley v. Watts, 3 
Atk. 200, 26 Reprint 917. 
5 18. Brainard v. Cooper, 10 N. Y. 
56. 
19. Brainard v. Cooper, supra. 
20. Jackson v. Myrick, 29 Me. 490. 
21. Stadler v. Allen, 44 Iowa 198. 
22. Sutherland v. Tyner, 72 Iowa 
232, 88 NW 645; Spurgin v. Adam- 
son, 62 Iowa 661, 18 NW 293. 


370 [42 C.5.] 


redeem the other lands by paying the entire mort- 
gage indebtedness.°* 

[§ 2122] (2) Statutory Right—(a) In General. 
The right of a judgment creditor to redeem from 
the sale on foreclosure of a mortgage depends en- 
tirely on statutory authority?* and exists in many 
jurisdictions.*> If no greater or additional rights 
than are possessed by the mortgagor are given to 
the judgment creditor by statute, he can redeem only 
where the debtor would have had a right to re- 
deem.*° A statutory right of redemption may, in 
the absence of a contrary provision of the stat- 
ute, be exercised without regard to the amount of 
the judgment debt,?* and it has been held that it 
is no objection to a redemption that it would be 
inequitable,?® but a creditor who has redeemed 
enough property of his debtor to satisfy his judg- 
ment cannot make a valid redemption of other 
property.*® The fact that the judgment of a ered- 
itor seeking to redeem was rendered after the fore- 
closure sale is immaterial if rendered before the 
expiration of the statutory period of redemption,*° 
but a judgment creditor becoming such after the 
debtor has confessed a judgment without right of 
redemption acquires no right to redeem.*? The 
fact that the holder of a junior judgment has a 
lien, by reason thereof, on additional lands of the 
judgment debtor does not affect his right to re- 
deem.°? 

[§ 2123] (b) Character of Judgment or Decree. 
A void judgment#* or one fraudulently obtained for 
the purpose of effecting a redemption®* will not 
confer the right to redeem. A statute requiring 
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the issue of an execution and its levy upon the 
premises desired to be redeemed confines the decree 
or judgment creditors having a right to redeem to 
those having judgments or decrees capable of en- 
forcement by a sale of the land to be redeemed.*? 
Under such a statute a judgment creditor whose 
judgment has become dormant so that an execution 
cannot be sued out cannot redeem,** unless the 
judgment became dormant pending the foreclosure 
proceedings;** neither can a decree creditor whose 
decree does not at the time authorize a sale of 
the premises sought to be redeemed,** although, 
where the decree directs a sale of the premises 
sought to be redeemed, it is not necessary that an 
execution should’ be issued and levied.*° 

Foreclosure decree. Under a statute authorizing 
-redemption by judgment or decree creditors, a cred- 
itor having a decree of foreclosure, although he 
has no judgment on the mortgage debt, may re- 
deem.*° He cannot do so under a statute merely 
authorizing redemption by judgment creditors.*t 

Judgment not of court of record. Where the 
statutory right is confined to judgments of courts of 
record,4? a judgment obtained in another court 
must be certified to a court of record in the manner 
required by statute to render it equivalent to a 
judgment of a court of record in order to permit 
the right to redeem.*? 

Judgment by confession. Where the right to re- 
deem is given to judgment creditors,** the holder 
of a judgment by confession may redeem,*® or a 
judgment confessed for the sole purpose of enabling 
the creditor to redeem,*® provided, however, there 


23. Spurgin v. Adamson, supra. sheriff’s deed can redeem only in the) which redemption is sought. Hughes 

24. Geddis v. Packwood, 30 Wash.| character of a judgment creditor.| v. Olson, 74 Minn. 237, 77 NW 42, 73 
270, 70 P 481. Robertson v. Vancleave, 129 Ind. 217,| AmSR 343. 

25. Ala.—Johns v. Anchors, 153|26 NE 899, 29 NE 781, 15 LRA 34. Morrison vy. Steenstra, 45 
Ala. 498, 45 S 218; MeGraugh v. De-| 68. Wash. 175, 88 P 104. 
posit Bank, 147 Ala. 229, 40 S 984; [d] Where a judgment creditor [a] Evidence held not to show 


Garner v. Foster, 49 Ala. 167; Jones 

v. Burden, 20 Ala. 382. 

Ae Rene v. laffan, 2 Cal. 
Ill.—Btna ‘L. Ins. Co. v. Beckman, 

210 Ill. 394, 71 NE 452; Peo. v. Bow- 


man, 181) Ill. 1424), 155, NEY 148): 78 
AmSR 265; Boynton v. Pierce, 151 
Ill. 197, 37 NE 1024; Shroeder v. 


Bauer, 140 Ill. 135, 29 NE 560; Bo- 
zarth v. Largent, 128 Ill. 95, 21 NE 
218; Fitch v. Wetherbee, 110 Ill. 
475; Schuck v. Gerlach, 101 Ill. 338; 
Clingman v. Hopkie, 78 Ill. 152; Mc- 
Roberts v. Conover, 71 Ill. 524; Grob 
VeoCushman, 45 Ill 119% Dwen iv: 
Blake, 44 Ill. 135; Lamb v. Richards, 
43 Ill. 312; Illinois Nat. Bank v. 
Schools Trustees, 111 Ill. A. 189 
{aff 211 Ill. 500, 71 NE 1070]; Camp- 
bell v. Wilson, 68 Ill. A. 619. 
Ind.—Bowen v. Van Gundy, 133 
Ind. 670, 33 NE 687; Robertson v. 
Vancleave, 129 Ind. 217, 26 NE 899, 
29 NE 781, 15 LRA 68. 
Minn.—Peterson v. Webber, 46 
Minn. 372, 49 NW 125; Willard ‘v. 
Finnegan, 42 Minn. 476, 44 NW 985, 
8 LRA 50. 
Utah.—Williams 59 
Utah 1387, 202 P 834, 
{a] Judgment creditor may re- 
deem from a sale even before its 


v. .Corless, 


confirmation.—Jones v. Burden, 20 
Ala. 382. 
[b] Wife of mortgagor.—The fact 


that a judgment creditor is also the 
wife of the mortgagor and had joined 
in the mortgage to release her dower 
does not preclude her from exercis- 
ing the statutory right to redeem as 
a judgment creditor. Johns vy. An- 
chors, 153 Ala. 498, 45 S 218. 

{c] A purchaser on execution 
sale receiving merely a certificate 
of sale and whose title to the prop- 
erty does not. vest until he receives a 


seeks to redeem from the purchaser 
on foreclosure sale, the latter may, 
at his own risk, compel the former 
to establish his status as a bona fide 
creditor in a court of equity. Couth- 
way v. Berghaus, 25 Ala. 393. 

[e] Redemption from sale under 
power.—Swanson v. Realization, etc., 
Corp., 70 Minn: 380, 73 NW 165; Wil- 
lard v. Finnegan, 42 Minn. 476, 44 
NW 985, 8 LRA 50. 

26. Sibley v. Linton Coal Co., 193 
Ala. 182, 69 S 1. 

27. Atwater v. Manchester Sav. 
Bank, 45 Minn. 341, 48 NW 187, 12 
LRA 741. 

28. Johns v. Anchors, 153 Ala. 498, 
45 S 218. 

29. Scripter v. Bartleson, 43 Fed. 
259) 

30. Couthway v. Berghaus, 25 Ala. 
393; Williams v. Williston, 315 Il}. 
178, 146 NE 148; Hilton v. Meier, 257 
Tll. 500, 100 NE 962; Meier v. Hilton, 
257 Ill. 174, 100 NE 520; Phillips v. 
Demoss, 14 Ill. 410. 4 

31. Cook v. McFarland, 78 Iowa 
528, 48 NW 519. 

[a] Agreement waiving redemp- 
tion.— Where a confession of judg- 
ment authorizing the entry of a de- 
cree of foreclosure contains an 
agreement that the sale under the 
decree shall be absolute, with no 
right of redemption, a decree and 
sale in accordance with the terms 
of such agreement are conclusive 
against a subsequent judgment cred- 
itor, and he has no right to redeem. 
Cook v. McFarland, 78 Iowa 528, 43 
NW 519. \ 

32. Warford v. Sullivan, 147 Ind. 
14, 46 NE 27. 

33. Hughes v. Olson, 74 Minn. 237, 
77 NW 42, 73 AmSR 343. 

[a] Purchaser on foreclosure may 
question validity of judgment under 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


that judgment was fraudulent or not 
based on a- valid indebtedness. 
car v. Hilton, 257 Ill. 174, 100 NE 


$5. DeWitt County Nat. Bank v. 
Mickelberry, 244 Ill. 77, 91 NE 86, 
135 AmSR 304. ; 

36. DeWitt County Nat. Bank v. 
Mickelberry, supra; McIlwain v. 
Karstens, 152 Ill. 135, 38 NE 555; 
Wilson v. Schneider, 124 Ill. 628, 17 


a 8; Clingman v. Hopkie, 78 Tl. 
o4, 
37. Wehrheim y. Smith, 226 Tl. 


346, 80 NE 908. 

33. DeWitt County Nat. Bank v. 
Mickelberry, 244 Ill. 77, 91 NE 86, 
135 AmSR 304, 

39. DeWitt County Nat. Bank v. 
Mickelberry, supra; Morava v. Bon- 
ner, 205 Ill. 321, 68 NE 707; Beadle 
v. Cole, 173 Ill. 136, 50 NE 809; 
Whitehead y. Hall, 148 Ill. 2538, 35 
NE 871. 

40. Whitehead v. Hall, supra. 
_41. Mobile Branch Bank y. Fur- 
ness, 12 Ala. 367. 

42. See statutory provisions. 

43. Thorhley y. Moore, 106 TIll. 
496; Clingman vy. Hopkie, 78 Ill. 


152. 

_[a] After death of debtor.—No 
right of redemption exists under a 
judgment obtained in a court not of 
record wnich was not certified until 
after the death of the debtor. Cling- 
man vy. Hopkie, 78 Ill. 152. 

44. See supra § 2122. 

45. Couthway v. Berghaus, 25 Ala. 
393; Atwater v. Manchester Sav. 
Bank, 45 Minn. 341, 48 NW 187, 12 
LRA 741. 

46. Kufke v. Blume, 304 Ill. 288, 
136 NE 678; Strauss v. Tuckhorn, 200 
Ill. 75, 65 NE 683; Atwater v. Man- 
chester Sav. Bank, 45 Minn. 341, 48 
NW -187, 12 LRA 741. 


[§§ 2121-2123 


ay 


§§ 2123-2125] 


is a bona fide indebtedness.47 \ 

[§ 2124] (c) Necessity of Lien. In the absence of 
a requirement of the statute conferring the right 
to redeem, a judgment creditor may redeem, al- 
though he has no hen.*® <A judgment creditor can- 
not redeem as a ereditor having a lien where his 
judgment is not a lien upon the premises,*? and 
since by a sale of the land upon execution the lien 
ef his judgment ceases, the judgment ereditor can- 
not thereafter redeem from a foreclosure sale on a 
senior mortgage.°° Under statutes giving the right 
of redemption to ereditors having a hen ‘‘on the 
real estate, or some part thereof,’’ a creditor hav- 
ing a lien on only one of several parcels covered 
by a single mortgage and sold en masse may never- 
theless redeem the entire property.°+ 

Homestead property. In those jurisdictions re- 
quiring a lien as a condition precedent to the cred- 
itor’s right to redeem, a judgment creditor having 
no lien on the debtor’s homestead has no right of 
redemption with reference thereto, although such 
premises were included with other lands in the fore- 
closed. mortgage.°?, An exception to this rule has 
been made under a statute permitting redemption 
by creditors having a lien ‘‘on the real estate, or 
some part thereof.’’5 Where a judgment is not 
a lien on the homestead at the time of a foreclosure 
sale, but becomes such by reason of the abandon- 
ment of the homestead within the period given judg- 
ment creditors to redeem after foreclosure sale, the 
judgment creditor is not entitled to redeem.** 
Where a hen is not made an essential element of 
the creditor’s right to redeem, he may redeem the 
entire premises including the homestead estate from 
a sale on foreclosure of a mortgage containing a 
release thereof.®® 

[§ 2125] (d) Title or Interest of Judgment 
Debtor. In general the title or interest of the judg- 
ment debtor which will permit the judgment debtor 
to redeem must be such as would be subject to a 
sale upon execution on the judgment, were it not 
for the sale from which redemption is sought.®® 
While it has been held that, where the judgment 
does not create a lien upon the mortgaged prem- 
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ises, the judgment creditor must be a creditor of 
the person owning the land when the foreclosure 
proceedings are begun,°* it has also been held that, 
where the right of redemption is given to any de- 
cree or judgment creditor without specifying against 
whom the judgment or decree must stand,°® it is not 
essential that the judgment creditor seeking to re- 
deem be a judgment creditor of the person owning 
the equity of redemption at the time the fore- 
closure suit is begun.®® So it has been held that a 
judgment creditor of the mortgagor may redeem, 
although the mortgagor has conveyed his equity 
of redemption® or it has been sold on execution*®+ 
before the foreclosure sale. Also that judgment 
creditors of a grantee becoming such after fore- 
closure sale but prior to the expiration of the 
statutory right of redemption may redeem,®2 and 
that a judgment ereditor of one to whom the mort- 
gagor had conveyed his interest prior to foreclosure 
may redeem.°* However, the expression ‘‘any de- 
cree or judgment creditor’’ is not broad enough to 
include the judgment creditors of any person who 
may have been made a defendant to foreclosure 
proceedings as having some interest in the mort- 
gaged premises,** and primarily it includes any 
decree or judgment creditor of the mortgagor.® 
Statutes permitting redemption by judgment ered- 
itors have been construed as permitting redemption 
by such ereditors of tenants by the eurtesy,®* and 
by creditors of the mortgagor’s heirs.67 A judgment 
against the personal representative of the debtor 
will support a redemption.®§ 

Creditors of owners of partial interest. A judg- 
ment ereditor of an owner of a fractional interest 
in the mortgaged premises may redeem,®® and is 
entitled to redeem his proportionate part where the 
owner would have been entitled so to have re- 
deemed.”° A judgment creditor having a lien on 
the share of one tenant In common may redeem from 
the entire mortgage,’ and may redeem the entire 
premises where the premises are sold en masse,”? but 
a judgment creditor of the owner of a separate part 
of the mortgaged premises cannot redeem the other 
owner’s share from a sale on foreclosure of a mort- 


47. Couthway v. Berghaus, 25 Ala. [c] Fraudulent conveyance.—Judg-| 492. 
393; Gilbert v. Smith, 167 Ill. A. 255.] ment creditor cannot redeem from 58. See statutory provisions. : 
48. Benedict v. Setters, 261 Fed.| the foreclosure of a mortgage on 59. Adtna L. Ins. Co. v. Beckman, 
492 (Colorado statute); Leavitt v.| property conveyed by the mortgagor] 210 Ill. 394, 71 NE 452; Fitch v. 


Continental Trust Co., 71 Colo. 3,203 
P 666; Williams v. Williston, 315 Ill. 
178, 146 NE 143; Garden City Sand 
Go. v. Christley, 289 Ill. 617, 124 NE 
729; Level v. Goosman, 285 Ill. 347, 
120 NE 758; Shroeder v. Bauer, 140 
Til. -135, 29 NE 560. 

49. White v. Costigan, 6 Cal. Un- 
rep. Cas. 641, 63 P 1075; Brady v. 
Gilman, 96 Minn. 234, 104 NW 897, 
113 AmSR 622, 1 LRANS_ 835; 
O’Brien v. Krenz, 36 Minn. 136, 30 
NW 458; Martin v. Sprague, 29 Minn. 
53, 11 NW 143; State v. Herman, 36 
N; Dirl77; 1610 NW L017. « i 

[a] Judgment must be docketed 
and this rule is applicable, although 
the judgment is docketed on the saine 
day as the attempted redemption, 
the court holding that the legal fic- 
tion that there are no fractions of a 
day has no application to cases 
where the statute expressly requires 
that notice shall be taken of the 
precise time an Official act is done. 
Brady v. ‘Gilman, 96 Minn. 234, 104 
NW 897, 113 AmSR 622, 1 LRANS 
835. 

[b] he lien must exist at the 
time the redemption proceedings are 
pegun and the fact that the lien at- 
taches shortly afterward is insuffi- 
cient. Brady v. Gilman, 96 Minn. 
234, 104 NW 897, 113 AmSR 622, 1 


“ LRANS 835. 


in fraud of his creditors prior to the 
rendition of his judgment. Fly v. 
Cline, 49 Cal. A. 414, 193 P 615. 

50. Shepard v. O’Neil, 4 Barb. 125. 

51. Martin v. Sprague, 29 Minn. 
53, 11 NW 148; Willis v. Jelineck, 27 
Minn. 18, 6 NW 373. 

52. Bass v. Benson, 158 Ala. 306, 
47 S 1028; Sutherland v. Tyner, 72 
Iowa 232, 33 NW 645; Farmers’ Bank 
v. Knife River Lumber, etce., Co., 37 
N. D. 371, 163 NW 1053, 

{a] Where the property has been 
sold en masse on foreclosure, the 
creditor is entitled to redeem that 
portion of the land not included in 
the homestead and to be credited 
with the value of the homestead on 
the amount necessary for him to re- 
deem. Sutherland v. Tyner, 72 Iowa 
232, 383 NW 645. 

53. O’Brien v. Krenz, 36 Minn. 136, 
30 NW 458; Martin v. Sprague, 29 
Minn. 53, 11 NW 143. 

54 Sutherland v. Tyner, 72 Iowa 
232, 38 NW 645. 

55. Herdman v. Cooper, 138 Ill. 
583, 28 NE 1094; Smith v. Mace, 137 
Tll. 68, 26 NE 1092; Shroeder v. Bauer, 
41 Ill. A. 484 [aff 140 Ill. 135, 29 NE 
560]. 

53. Sibley v. Linton Coal Co., 193 
Ala. 182, 69 S 1; Bass. v. Benson, 158 
Ala. 306, 47 S 1028: 

57. Benedict v. Setters, 261 Fed. 


Wetherbee, 110 Ill. 475. 

60. Wyman vy. Friedman, 120 Ill. 
A. 543. Compare Hoglund v. Royal 
Trust Co., 159 Ill. A. 390 (holding 
that the assignee of a judgment ren- 
dered after the debtor had conveyed 
the land was not entitled to redeem 
as a “person interested in the prem- 


ises’’). 

61. Fitch v. Wetherbee, 110 III. 
ron McRoberts v. Conover, 71 Tl. 

62. Adtna L. Ins. Co. v. Beckman, 
210 Til. 394, 74 NW 452, 

63. Lamb v. Richards, 43 Ill, 312: 
Hospes v. Sanborn, 28 Minn. 48, 8 
NW 905. 


. Fitch v. Wetherbee, 110 Ill. 


Fitch v. Wetherbee, supra. 


66. Bczarth v. Largent, 128 Ill. 
95) 21) N28. 
67. Schuck v. Gerlach, 101 Il. 


ae Campbell v. Wilson, 68 Ill. : 
Garner v. Foster, 49 Ala. 167. 
Schuck v. Gerlach, 101 Ill. 338. 
Schuck y. Gerlach, supra. 
Adams v. Keers, 46 Ont. L. 
528, 51 DomLR 514. 

Redemption by tenant in common 
see supra § 2100. 

72, O’Brien v. Krenz, 36 Minn. 136, 
30 NW _ 458; Augur v. Winslow, 
Clarke (N. Y.) 258. 
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gage covering both parcels.’® 

Creditor of joint mortgagor. A judgment cred- 
itor of one of two joint mortgagors may redeem the 
whole property where the entire estate in it belongs 
to his debtor.’4 

Partnership and individual property. Where land 
conveyed to a partnership in the firm name is re- 
garded as vested in the copartners as individuals 
and as tenants in common and not in the partner- 
ship,” a judgment ereditor of the partnership can- 
not, where the judgment is against the firm in its 
firm name, redeem,’® although a judgment against 
the several partners as a firm would permit redemp- 
tion.”7 Where the several makers of a note, de- 
scribing themselves as a partnership, mortgage the 
individual property of one of the makers to secure 
its payment, signing the mortgage as individuals, 
a judgment creditor of the owner mortgagor may re- 
deem under a statute permitting redemption by all 
judgment creditors of the debtor.’§ 

A creditor of a fraudulent grantor cannot redeem 
from a foreclosure sale under a mortgage given by 
the fraudulent grantee as against other creditors 
who have had the conveyance set aside as fraud- 
ulent,7? and a judgment creditor of one who has 
fraudulently conveyed the premises cannot redeem 
from a subsequent foreclosure sale if the fraudulent 
conveyance has not been first set aside.8° 

[§ 2126] (e) Where Redemptioner Is a Party to 
Proceedings in Which Sale Is Had.*!_ Although there 
have been some decisions to the contrary,®* under 
statutes requiring a lien upon the part of the re- 
demptioner,®* it is generally held that a mortgagee, 
notwithstanding he has a judgment or decree for 
the amount of the mortgage debt,°* cannot by virtue 
of such judgment or decree redeem from a sale of 
the mortgaged premises upon his judgment or decree 
of foreclosure, although the amount realized at such 
sale was insufficient to discharge the mortgage 
debt,8> and more obviously he cannot redeem under 
a statute requiring the lien of the redemptioner to 
be junior to the judgment under which the property 
was sold.8¢ This rule applies to an attempted re- 
demption by a junior mortgagee made party to fore- 
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(Ariz) §2360P) 725, 
Black v. Gerichten, 58 Cal. 
Hershey v. Dennis, 53 Cal. 77; Horn 
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closure of a senior mortgage, who by cross com- 
plaint has procured a decree of foreclosure and 
judgment for his debt,’’ or who has procured a de- 
eree of foreclosure only,*® where the proceeds of 
the sale after satisfaction of the senior liens were 
insufficient to discharge his debt, or where the 
junior mortgagee has made a senior mortgagee a 
party to foreclosure of the junior mortgage and 
the senior mortgagee has procured a foreclosure 
upon his cross complaint.®®: It also applies to len- 
holders made parties to foreclosure proceedings un- 
der statutory provisions requiring the court to ad- 
judicate upon the rights of all the parties, and un- 
der which the sale upon the decree is to be regarded 
as a sale upon all the judgments embodied in it.°° It 
has, however, been held that the rule does not apply 
where the junior mortgagee, although brought into 
court, has asked and received no affirmative relief ;91 
or where the junior mortgagee asks for an applica- 
tion of any surplus to the reduction of his own. 
debt without seeking a foreclosure;®? or where a 
junior judgment creditor is made a party to fore- 
closure and the decree merely finds that he is the 
owner of a junior lien and directs any surplus to 
be paid to him;°* or where separate decrees are 
rendered giving the junior creditor a distinet judg- 
ment of his own and an order of sale which is not 
the order under which the sale is had; or in the 
case of a proceeding instituted by an assignee of 
the mortgage as collateral security, the real purpose 
of which is to collect the debt for which the mort- 
gage has been assigned as security and not the 
mortgage debt, the mortgagee being brought in by 
publication and having no actual notice of the pro- 
ceeding.%> 

Where lien not required. In those jurisdictions 
which require no lien, a judgment or decree creditor 
who fails to realize the amount of his debt from 
his own sale®® or from a sale in proceedings to which 
he has been made a party,®7 and who has obtained 
a deficiency decree,°® may redeem from such sale.99 
The assignee of the judgment cannot redeem where 
the assignor could not.? 

[§ 2127] (f) Loss of Right To Redeem. A judg- 


v. Dutch, 250 Ill. 326, 95 NE 286, 35 


56;] LRANS 413; Beadle v. Cole, 173 Ill. 


v. Indianapolis Nat. Bank, 125 Ind. 
381, 25 NH 558, 21 AmSR 231, 9 LRA 


“Where a number of liens are fore- 
closed in one suit and there is one 
judgment and an order of sale there- 


73. uber v. Hess, 191 MTll.. 305,| State Nat. Bank, 
61 NE 61. Tas 
74, Florence Land, etc., Co. 
Warren, 91 Ala. 533, 9 S 384. 
755 See Partnership [30 Cyc B81 
431]. : 676. 
76. Powers v. Robinson, 90 Ala. 
225, 8 S 10. 
77. Powers v. Robinson, supra, 
78. Florence Land, ~-etc., Co. v. 


Warren, 91 Ala. 533, 9 S 384. 

79. Preston-Parton Milling Co. v. 
Dexter, 22 Wash. 236, 60 P 412, 79 
AmSR 928. abe. 

€0. Preston-Parton Milling Co. v. 
Dexter, supra. 

81. Rights of judgment creditors 
not made parties to foreclosure 


proceedings see supra §§ 2120, 
2122, 
82. Smith v. Moore, 73 Ind. 388; 


Teal v. Hinchman, 69 Ind. 379; Greene 
v. Doane, 57 Ind. 186 [crit Horn v. 
Indianapolis Nat. Bank, 125 Ind. 381, 


25 NE 558, 21 AmSR 231, 9 LRA 
676]; Davis v. Langsdale, 41 Ind. 
399. 

83. Necessity of lien see supra 
§ 2124. 


84. Judgment for: 
Debt in foreclosure see supra § 1990. 
Deficiency see supra §§ 1974-1989. 


35 Todd v. Davey, 60 LIowa 582, 
15 NW 421. 
e6. Hervey v. Krost, 116 Ind. 268, 


19 NE 125. 


S7. Western. Land, sete; Co. v. 


on directing the payment of the liens 
in a certain order, none of the holders 
of such liens are entitled to redeem, 
but if the junior liens are not fore- 
closed the right of redemption still 
exists.” Western Land, etc., Co. v. 
State Nat. Bank, supra. 

88. San Jose Water Co. v. Lyndon, 
124 Cal. 518, 57 P 481. 

89. Jolliffe v. Crawford, 76 Ind. A. 
282, 182 NE 300. 

90. Lauriat v. Stratton, 11 Fed. 
107, 6 Sawy. 339; Chavener v. Wood, 
2 Or- 182. 

91. Bristol v. Hershey, 7 Cal. A. 
738, 95 P 1040. 

92. Camp v. Land, 122 Gal. 167, 54 


P 839; Frink v. Murphy, 21 Cal. 108, | 


81 AmD 149. 

93. Ft. Wayne Builders’ Supply 
oe v. Pfeiffer, 60 Ind, A. 615, 111 NE 
192. 

94. Bowen v. VanGundy, 133 Ind. 
670, 33 NE 687. 

95. Kenney v. Monroe, 70 Ind. A. 
379, 123 NE 427. 

96. Leavitt v. Continental Trust 
Co., T1 Colo. 3, 203 P 666; Strause 


136, 50 NE 809; Keithley v. Interstate 
Bank, ete.) Co.s154 Dl Assos 

97. Heinroth v. Frost, 250 Ill. 102, 
95 NE 65; Peo. v. Bowman, 181 Il. 
421, 55 NE 148, 73 AmSR 265; Boyn- 
ton v. Pierce, 151 Ill. 197, 37 NB 1024; 
penned v. Hall, 148 Ill. 253, 35 NE 


{a] Junior lienor made a party to 
the foreclosure of the senior lien may, 
at his option, redeem either as a 
party in interest or as a judgment 
creditor. Heinroth v. Frost, 250 Ill. 
102, 95 NE 65; Whitehead v. Hall, 148 
Ill. 253, 35 NIS 871. 

98. Leavitt v. Continental Trust 
Co., 71 Colo. 3, 203 P 666; Strause v. 
Dutch, 250 Ill. 326, 95 NE 286, 35 
LRANS 413; Gilbert v. Smith, 167 Il. 
A. 255; Keithley v. Interstate Bank, 
ete, 'Co., 154 Tl. Al 44s; 

[a] A trustee for mortgage bond- 
holders in whose favor a deficiency 
judgment has been rendered on fore- 
closure may redeem from the fore- 
closure sale as a judgment creditor, 
although he has no lien where the 
statute conferring the right to re- 
deem upon a judgment creditor does 
not require him to have a lien. 
Leavitt v. Continental Trust Co., 71 
Colo. 3, 203 P 666. 

99. See cases supra notes 96-98, 

1. Jolliffe v. Crawford, 76 Ind. A. 
282, 132 NE 300. ; 
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§§ 2127-2129] 
ment creditor may be denied the right to redeem 
because of fraud and collusion.? 

Payment or satisfaction of judgment. The right 
of a judgment creditor’to redeem cannot be termi- 
nated by tender of the amount of the judgment by 
the foreclosure purchaser® or other person,* with the 
exception of the judgment debtor, a tender by whom 
will terminate all right of redemption.® .The pur- 
chase by a judgment creditor at a judicial sale, in 
contradistinetion to an execution sale, is not, until 
confirmation by the court, a satisfaction of the 
judgment or a termination of the lien and resulting 
right to redeem from sale under a senior mortgage,® 
nor will the fact that a judgment creditor obtains 
a deed to the property from the mortgagors after 
it has been sold on foreclosure and after the expira- 
tion of the time allowed to mortgagors to redeem 
have that effect.’ 

Failure to redeem from senior judgment. A junior 
judgment ereditor’s right to redeem from a senior 
mortgage,® or from the sale on foreclosure of a senior 
mortgage,® may be lost by his failure to redeem 
within the statutory time from an execution sale 
under a senior judgment. 

Loss of right of debtor to redeem. Where a judg- 
ment ereditor’s right of redemption is construed 
as separate and distinct from that of the debtor, 
the right of one may be waived or forfeited without 
affecting the right of the other,?° and the bankruptcy 
of the mortgagor which passes his right to redeem 
to the assignee in bankruptcy will not deprive an 
existing judgment creditor of his right to redeem 
from a sale on foreclosure, although the contrary 
has also been held.1? 

Death of debtor. A judgment creditor’s right to 
redeem is not affected by the death of the debtor 
after sale and intermediate the judgment and the 
redemption,?* although his lien may be lost thereby,** 
but it has also been held that a creditor may redeem 
from a sale made after the death of the debtor only 
after proceedings against decedent’s estate have es- 
tablished the fact that there are no personal assets 
available to pay the judgment,® and that no right 
of redemption exists under a judgment obtained in 
a court not of record which was not certified until 


2, Casper Nat. Bank v. Jenner, 


268 Ill. 142, 108 NE 998. the bankrupt.” 
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state laws to judgment creditors of 
Trimble v. William- 


[42 C.J.] 378 
after the death of the debtor.1¢ 

Resale. Where the right of a judgment creditor 
to redeem has been brought into existence by a valid 
foreclosure sale, he eannot be deprived of his right 
by an unauthorized resale.2? 

Failure of other judgment creditors. An inef- 
fectual attempt of one judgment creditor to redeem 
will not preclude redemption by another judgment 
ereditor.+® 

Waiver of agreement to redeem. An agreement 
by judgment creditors with purchasers of the mas- 
ter’s certificate not to make redemption is waived 
and abandoned by acquiescence of the purchasers in 
a redemption in violation thereof.'® 

i§ 2128] g. Prior Mortgagee. As a senior mort- 
gagee is not generally affected by the existence of 
a junior lien on the same premises, nor by any pro- 
ceedings to enforce it, he is not entitled to redeem 
the land from the junior encumbraneer,?° unless he 
has become the owner of the equity of redemption 
by purchase at his own sale, in which event he may 
redeem as owner,”! but a further distinction is made 
and the right to redeem denied where the senior 
mortgagee merely obtains a decree of strict fore- 
closure against the mortgagor without making the 
junior encumbranecer a party.?? A second mortgagee 
whose mortgage has been pledged to secure a third 
mortgagee is entitled to redeem from such third 
mortgagee.” In the absence of statutory author- 
ity,24 a senior mortgagee cannot redeem from a 
sale on foreclosure of the junior encumbranee,”* nor 
can the senior of two junior mortgagees redeem from 
the junior who has himself redeemed from the 
sale on foreclosure of the first mortgage.?® A senior 
mortgagee assuming to redeem from a sale and re- 
ceiving a certificate of redemption, although not au- 
thorized to do so by statute, becomes a redemptioner 
de facto and assumes the obligations and liabilities 
of a redemptioner de jure with reference to subse- 
quent lenholders.?? 

[§ 2129] h. Junior Mortgagees—(1) Equitable 
Right—(a) In General. As a general rule, where a 
senior mortgage on land is overdue, or there has 
been any other breach of its condition, the junior 
encumbraneer is equitably entitled to redeem it,”® al- 


Redemption by purchasers at fore- 
closure generally see supra §§ 2097, 


3. Bailey v. Erny, 68 Colo. 211,|] son, 49 Ala. 525, 528. 2098. 
189 P 18; McGowan v. Goldberg, 281 12. Pillow v. Langtree, 5 Humphr. 22. Goodman v. White, 26 Conn. 
Tll. 547, 117 NE 1045; Peo. v. Beebe,| (Tenn.) 389. j ollie 
1 Barb: GN. Yo)°3%9 [a] Reason for rule—The legal [a] Reason for rule.—A decree of 


4 Orr v. Sutton, 127 Minn. 37, 148 
NW 1066, AnnCas1916C 527; 
Beebe, 1 Barb. (N. Y.). 379. 

5. Orr v. Sutton, 127 Minn. 37, 148 
NW 1066, AnnCas1916C 527. 

6 McGraugh v. Deposit Bank, 147 
Ala. 229, 40 S 984. 

7. Peo. v. Bowman, 181 Ill. 421, 
55 NE 148, 73 AmSR 265. 

8. Francestown Sav. Bank v. Sil- 
ver, 122 Iowa 685, 98 NW 498. 

9. Bagley v. McCarthy Bros: (Co; 
95 Minn. 286, 104 NW 7; Lowry v. 
Akers, 50 Minn. 508, 52 NW 922. 

10. Trimble v. Williamson, 49 Ala. 


525. 
Trimble v. Williamson, supra. 
{a] Reason for rule.—‘‘Under our 
statutes, the basis of the judgment 
ereditor’s right of redemption is not 
the right of the debtor to redeem. If 
it -was, the debtor could destroy it by 
his negligence, or wilfulness, in not 
surrendering possession to the pur- 
chaser within the time prescribed; or, 
jf his right be alienable, by an aliena- 
tion. The assignee succeeds only to 
the estate of the bankrupt, and he 
takes that estate, with all legal in- 
ecumbrances resting on it. He does 
not succeed to the right secured by 


Peo. v. 


basis of a creditor’s right to redeem 
is the debtor’s right of redemption 
and this right has passed to the as- 
signee. Pillow Vv. Langtree, 5 
Humphr. (Tenn.) 389. 

13.. Jones v. Burden, 20 Ala. 382. 

14. Jones v. Burden, supra. 

15, JElliot ‘v.. ‘Patton,’ 4 
(Tenn.) 10. 

[a] Reason for rule.—The heir 
has a right that the personal assets 
shall be exhausted before he shall be 
called upon to surrender the lands 
descended to him. Elliot v. Patton, 
4 Yerg. (Tenn.) 10. 


Yereg. 


16. Clingman v. Hopkie, 78 Ill. 
152. 
17. Cole v. Canton Min. Co., 59 


Utah 140, 202 P 830. 


18. Leland v. Heiberg, 156 Minn. 
30, 194 NW 98. 

19. Hilton v. Meier, 257 Ill. 500, 
100 NE 962. 

20. Goodman v. White, 26 Conn. 
317; Dawson v. Overmyer, 141 Ind. 


438, 40 NE 1065; Hutchinson v. Wells, 
67 Iowa 480, 25 NW 690; Kuntzman v. 
Smith, 77 N. J. Hq: 30; 75° A%1009. 

21. Smith v. Shay, 62 Iowa 119, 17 
NW 444; O’Brien v. Perkins, (Tex. 
Civ. A.) 276 SW 308.~ 


strict foreclosyre does not confer a 
right or pass a title. It merely extin- 
guishes the right of the mortgagor to 


redeem from the mortgage. Good- 
man v. White, 26 Conn. 3817. 
23. Rabourn v. Benz, (Mo.) 217 


Sw 49. 

24. See statutory provisions. 

25. Dawson v. Overmyer, 141 Ind. 
438, 40 NE 1065. 


26. McAllister v. Catchings, 210 
Ala. 392, 98 S 308; Allison v. Cody, 
206 Ala. 88, 89 S 2388. 

27. North Dakota Horse, ete., Co. 


v. Serumgard, 17 N. D. 466, 117 NW 
453, 1838 AmSR 717, 29 LRANS 508. 

23. Ala.—Douthit v. Nabors, 133 
Ala. 453, 32 SW 625; Wiley v. Ewing, 
47 Ala. 418. 

Dak.—Kalscheuer v. Upton, 6 Dak. 
449, 43 NW 816. 

Ill.—Illinois Nat. Bank v. School 
Trustees, 211 Ml. 600, 71 NE 1070; 
Morse v. Smith, 83 Ill. 396; Gardner 
v. Emerson, 40 Ill. 296. See Liebman 
v. Austin, 192 Ill, A, 235. 

Ind.—Hasselman y. McKernan, 50 
Ee 441; Fletcher vy. Holmes, 25 Ind. 
458. 

Iowa.—Wheeler v. Menold, 81 Iowa 
647, 47 NW 871. 
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though in some jurisdictions it has been held that, in 
the absence of special equities,?® a junior mortgagee 
cannot compel the senior lienor to accept a tender of 
his debt if he and the mortgagor desire that it should 
continue in force.2° Under such rule, however, the 
junior mortgagee becomes entitled to redeem from 
the mortgage upon a demand of payment by the 
prior mortgagee,*! or the commencement by him of 
foreclosure proceedings,*? or if the Junior mortgagee 
is In any danger of loss or embarrassment,** or if 
the senior mortgagee or the mortgagor are doing or 
are about to do anything which may operate to make 
the second mortgage any less secure or available 
than it was at the moment the holder of the junior 
mortgage received it as a security,** or where the 
second mortgage debt is actually due and payable.*® 
The right of a junior mortgagee to redeem a prior 
mortgage is not affected by the acquisition of the 
equity in the land by the senior mortgagee.*® After 
completed foreclosure under a senior mortgage, a 
junior encumbrancer may be given, by the court, the 
right to redeem the senior mortgage and protect 
his own lien.’? Where a junior encumbrancer has 
been given, by the court, the right to redeem after 


SW 625. 
gagor has 


Mass.—Long v. Richards, 170 Mass. 
120, 48 NE 1083, 64 AmSR 281; 
Smith v. Provin, 4 Allen 516; Niles v. 
Nye, 13 Mete. 135; Bigelow v. Will- 


not 


gage will 
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(3) The fact that the mort- 
sought to avoid a 
fraudulent sale under a prior mort- 
not preclude a 


the completed foreclosure under a senior mortgage, 
he must exercise his right within the time limited 
or be barred thereof.°* 

Validity of mortgage. The equitable right to re- 
deem must be based upon a valid mortgage,*® but 
the holder of the first mortgage cannot resist re- 
demption by the junior mortgagee on the ground 
that the junior mortgage was fraudulent as to other 
creditors of the mortg: aor 4° 

Extent of redemption. 41 A junior mortgagee who 
is the mortgagee of a part of the mortgaged prem- 
ises is entitled to redeem the entire premises from 
the mortgage,42 as may also a junior mortgagee 
whose mortgage covers only an undivided interest 
in the premises,** although the contrary has also 
been held.** 

[§ 2130] (b) Effect of Nonjoinder upon Foreclo- 
sure of Prior Mortgage. If the senior mortgagee 
forecloses, but does not make the junior mortgagee 
a party to the proceedings, the latter has an abso- 
lute right to redeem, which is founded on equitable 
principles and is independent of the statute, regard- 
less of the decree and sale,*® although in at least 
one jurisdiction such right has been conditioned 
Co., supra. 

s6. Rothschild v. Bay City Lum- 


ber Co.,.139 Ala. 571, 36 S 785;, Rogers 


junior| v. Herron, 92 Ill. 583; Thompson v. 


son, 1 Pick. 485; Newall v. Wright, 3 
Mass. 138, 3 AmD 98. 
Mich.—Lamb v. Jeffrey, 41 Mich. 


719, 3 NW 204; Sager v. Tupper, 35 
Mich. 134. 

Nebr Renard v. Brown, 7 Nebr. 
449, 

Eng.—Bell v. Sunderland Bldg. 
Soc., 24 Ch. D. 618. 

Ont.—Brewer v. Conger, 27 Ont. 


APELO: 

Compare Gamble v. Martin, 60 Tex. 
Civ. A. 517, 129 SW 3886 (holding 
that the right of the junior, mort- 
gagee to redeem did not arise until he 
had foreclosed his lien and purchased 
at the sale). 

[a] Successive mortgages. — The 
owner of land may mortgage it by 
successive mortgages without limita- 
ticn, and the second mortgagee will 
be entitled to redeem, however re- 
mote his title may be from the legal 


estate. Bigelow v. Willson, 1 Pick. 
(Mess.) 485. 
[b] Possession of other securi- 


ties.—The right of a junior mortgagee 
to redeem the prior encumbrance can- 
not be resisted on the ground that he 
has other sufficient securities for his 


debt. Fletcher v. Holmes, 25 Ind. 
458. 
[c] Agreements affecting right.— 


(1) The right cannot be affected by 
an agreement between the parties to 
the first mortgage for a higher rate 
of interest than that specified in such 
mortgage (Gardner v. Emerson, 40 
Ill. 296); (2) nor by arrangements 
between the mortgagor and the holder 
of the first mortgage for an exten- 
sion of time to pay it (Sager v. 
Tupper, 35 Mich. 134). 

{d] A purchase by a trustee in 
bankruptcy from the first mortgagee 
of the bankrupt does not extinguish 
the right of the second mortgagee to 


redeem. Bell v. Sunderland Bldg. 
Soc:, 24 Ch. D. 618. 
{e] After sale under power.—(1) 


Under Rev. St. (1848) § 58, a second 
mortgagee is not affected by a sale 
made under a power in the first 
mortgage after his mortgage was 
given, but he may redeem from the 
first mortgage as if no sale had been 
made. Howe v. Woodruff, 12 Ind. 214. 
(2) A junior mortgagee seasonably 
disaffirming a voidable sale under a 
power in a Senior mortgage is en- 
titled to redeem from such mortgage. 
Douthit v. Nabors, 133 Ala. 453, 32 


mortgagee from redeeming the senior 
mortgage after such sale. Long v. 
Richards, 170 Mass. 120, 48 NE 1083, 
64 AmSR 281. 

[f] A junior mortgagee purchas- 
ing on his cwn foreclosure to whici! 
the senior mortgagee was not a party 
retains the right to redeem from the 
senior mortgage, although the senior 
mortgagee has also foreclosed and 
purchased at his own sale without 
making the junior mortgagee a party. 
Hasselman v. McKernan, 50 Ind. 441. 

23. Atwood v. Carmer, 75 N. J. Eq. 
319, 73 A 114; Bigelow v. Cassedy, 26 
N. J. Eq. 557; Frost v. Yonkers Sav. 
Bank, 70 N. Y. 5538, 26 AmR 627, 

30. How v. Graham, 21 Mo, 163; 
Bigelow v. Cassedy, 26 N. J. Eq. 557; 
Frost v. Yonkers Sav. Bank, 70 N. Y. 
553, 557, 26 AmR 627; Ramsbottom v. 
NMVERNGISE BI by Ae l ayy OHA 

“It is not necessary to go the 
length of holding (what is warranted 
by the general language used in some 
of the books), that a junior mort- 
gagee, simply as such, has, under all 
circumstances, the right to pay off 
or redeem from a senior mortgage 
past due. Such a right may not exist 
when the senior mortgagee desires 
to hold his mortgage as an invest- 
ment, and does not seek or threaven 
to enforce its collection.” Frost v. 
Yonkers Sav. Bank, supra. 

81. Stoeckle v. Rosenheim, 10 Del. 
Ch. 195, 87 A 1006; Jenkins v. Con- 
tinental Ins. Co.) 122: HowPr WNwiY.) 
66. 

$2. Atwood v. Carmer, 75 N. J. Ea. 
319,73 A 1145) Bill ve White: Nw Jw. 
Eq. 435; Frost v. Yonkers Sav. Bank, 
70 N. Y. 558, 26 AmR 627; Patterson 
v. Birdsall, 64 N. Y. 294, 21 AmR 609; 
Dings v. Parshall, 7 Hun (N. Y.) 522; 
Peabody v. Roberts, 47 Barb. (N. Y.) 
91; Pardee v. Van Anken, 3 Barb. 
(N. Y.) 584; Jenkins v. Continental 
Ins, “Co., 12 HowPr (N. Y.). 66; 
Burnet. v. Denniston, 5 Johns. Ch. 
(N. Y.) 35; Haines v. "Beach, 3 Johns. 
Che (CNe Y.) 459, 

[a] The special guardian of an in- 
fant for the benefit of whom a junior 
mortgage is given may redeem from 
a senior mortgage. Pardee vy. Van 
Anken, 3 Barb. (N. Y.) 534. 

383. Frost v. Yonkers Sav. Bank, 
70 N. Y. 5538, 26 AmR 627. 

34. Jenkins v. Continental Ins, Co., 
12 HowPr (N. Y.) 66. 


85. Jenkins v. Continental Ins. 


Chandler, 7 Me. 377; Wilson v. Van- 
stone, 112 Mo. 315, 20 SW 612. 

s7. Miles v. Stehle, 22 Nebr. 740, 
36 NW 142. 

Ss. Miles v. Stehle, supra (where 
defendant did not answer or offer to 
redeem within the time limited). 

39. Gilbert v. Holmes, 64 lil. 548. 

40. Crooker v. Holmes, 65 Me. 195, 
20 AmR 687. 

41. Partial and proportionate re- 
Competes generally see supra §§ 2076-— 
y we 

Redemption by tenants in common 
ana part owners see Supra § 2100. 

42. Rothschild v. Bay City Lum- 
ber Co., 139 Ala. 571, 36 -S 785. 

[a] Mortgagee of growing trees 
on the mortgaged premises.—Roths- 
child v. Bay City Lumber Co., 139 
Ala. 571,.36 S 78. 

43. Ross v. Leavitt, 70 N. H. 602, 


50 A 110. 
pat Kirkham v. Dupont, 14 Cal. 
45. U. §—Black v. Manhattan 


Trust Co., 213 Fed. 692; American L. 
& T. Co. v. Atlanta Electric R. Co., 
99 Fed. 313. 


Ala.—Grace v. Montgomery, 207 
Ala. 188, 92 S 412; Wiley v. Ewing, 
47 Ala. 418. 


Cal.—Frink v. Murphy, 21. Cal. 108, 
81 AmD 149, 

Conn.—Goodman vy. White, 26 Conn. 
317; Frink v. Branch, 16 Conn. 260; 
Swift v. Edson, 5 Conn. 631. 


Ill.—Steinkemeyer v. Gillespie, 82 
rey 253; Hodgen v. Guttery, 58 Ill. 


Ind.—Johnson y. Hosford, 110 Ind. 
572, 10 NE 407; Hosford v. Johnson, 
74 Ind. 479. 

Iowa.—Tukey vy. Reinholdt, 130 NW 
727; Spurgin vy. Adamson, 62 Iowa 
661, 18. NW 298; Smith v. Shay, 62 
Iowa 119, 17 NW 444; American But- 
tonhole, ete., Co.) W.. Burlington Mut. 
Loan Assoc., 61 Iowa 464, 16 NW 
527; Knowles v. Rablin, 20 Towa 1015 
Anson v. Anson, 20 Iowa 55, 89 AmD: 

Ky.—Dale v. Shirley, 5 B. Mon. 492. 

Mich.—J. I. Case Threshing-Mach. 
Co. v. Mitchell, 74 Mich. 679, 42 NW 


ve Avery v. Ryerson, 34 Mich. 
Mo.—Springfield v. Ransdell, 305 


Mo. 43, 264 SW 771; Cassady v. "Wal- 
lace, 102 Mo. 575, 15 SW 138; Wil- 
liams v. Brownlee, 101 Mo. 309, 13 
Sw 1049; Valentine Vv. Havener, 20 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
{ . 


-§§ 2130-2132] 


upon the foreclosure of the j junior lien and the pur- 
chase of the property by the junior encumbrancer 
under such foreclosure ;*® but one whose mortgage 
was not recorded at the commencement of a pro- 
ceeding to foreclose the senior mortgage cannot re- 
deem after sale if neither the senior mortgagee nor 
_the purchaser at the sale had notice of the unre- 
corded mortgage.** This right has been variously 
construed as a mere right to redeem from the mort- 
gage indebtedness without any right to redeem the 
land itself,*® and as including the statutory right to 
redeem from sale as well as the general equitable 
right of redemption existing auidiependiently. of the 
statute.*® Such junior mortg gagee’s equitable right 
to redeem may be waived by “his Dateien at the 
foreclosure sale under the senior mortgage,®° but is 
not lost by his purchase at his own sale.®+ If the 
subsequent encumbrancer is joined as a party in 
the foreclosure suit, his equitable rights will be 
eut off by the decree, and thereafter his only rights 
of redemption, if any, will be such as are given 
by statute for redemption from sale.®? 

[§ 2131] (c) Who May Exercise Right.®* The 
mortgagee of a reversionary interest may redeem 
from a prior mortgage,°* as may also the junior 
mortgagee of only a part of the mortgaged prem- 
ises®> or of a tenant in common,°® and a mortgagor 
who has conveyed the equity of redemption by war- 


Mo. 133; Mullanphy v. Simpson, 3 
Mo. 492. 

Nebr.—Cram v. Cotrell, 48 Nebr. 
646, 67 NW 452,° 58 AmSR _ 714; 
. Renard v. Brown, 7 Nebr. 449; Jones 
vy. Duteh,.3 Nebr. CUnoft.) 673,92 


46. 
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Atlanta Electric R. Co., 99 Fed. 313. 
Hill v. Gomez, 
260 SW 618; Davis v. Walker, (Tex. 
ClivieiAn) 233 SW 5215 
@Bex Civ Ay) 2233 Sw 348; 
Vl Martin, 60..Tex. CivorA. 517,129 
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ranty deed and has taken back a purchase-money 
mortgage may redeem from the prior mortgage as 
a junior mortgagee.** No relation of mortgagor 
and mortgagee arises under a mortgage given after 
the foreclosure of a prior mortgage.*® 

Assignee. The right in equity to redeem may be 
exercised by an assignee of the junior mortgage.°® 
So such an assignee may redeem where not made 
a party to proceedings to foreclose a senior encum- 
brance,°° more particularly where his rights are 


_known,*! or where neither he nor his assignor, the 


junior mortgagee, is made a party.°? He cannot, 
however, redeem in such a case where the assign- 
ment to him is merely colorable,** or where he does 
not show that he was the lawful owner of the mort- 
gage at the time foreclosure proceedings were in- 
stituted,®* or in the absence of actual notice of his 
rights where the assignment to him is not recorded 
as required by statute.® 

[§ 2132] (2) Statutory Right®°—(a) In General. 
The right of a junior mortgagee to redeem‘from a 
sale on foreclosure of a senior mortgage is entirely 
statutory, and depends on his inelusion within one 
of the classes of persons enumerated therein.®” 
Within the meaning of such statutes a junior mort- 
gagee has been held to be a ‘‘ereditor having a 
lien,’’®S and a ‘‘person lawfully claiming from or 


erty is sold, his mortgage is merged 
in the decree and he has no right 
to redeem from the sale. San Jose 


(Tex. Civ. A.) 


Slay v. ose,| Water Co. v. Lyndon, 124 Cal. 518, 57 
Gamble| P 481. 
[b] A cestui que trust is barred 


NW 735; Davis v. Greenwood, 2 Nebr.| SW 386. 
, (Unoff.) 317, 96 NW 526. 47. Harlock v. Barnhizer, 30 Ind. 
N. Y.—Moulton v. Cornish, 138 N. 0. 


Y. 133, 33 NE 842, 20 LRA 370 [rev 
61 Hun 438, 16 NYS 267]; Soule v. 
Ludlow, 3 Hun 503, 6 Thomps. & C. 
24; Wetmore v. Roberts, 10 HowPr 
51; Kellogg v. Conner, 10 Paige 311; 
Haines v. Beach, 3 Johns, Ch. 459. 

Okl.—Horr v. Herrington, 22 Okl. 
590, 98 P 4438, 132 AmSR 648, 20 
ae EATS 47. 

D.—Froelich v. Swafford, 33 S. 
D. Sab, 144 NW 925. 

Wis. "Hoppin v. Doty, 22 Wis. 621; 
Farwell v. Murphy, 2 Wis. 533. 

Eng.—Morret v. Westerne, 2 Vern. 
Ch. 663, 23 Reprint 1031. 

[a] Independent right.—A subse- 
quent mortgagee receives by his 
mortgage a transfer of the mort- 
gagor’ s equity of redemption, and ac- 
quires thereby a distinct and inde- 
pendent right of redemption which 
cannot be affected by a proceeding to 
which he is not a party. Goodman v. 
White, 26 Conn. 317. 

{[b] Increase in value of the mort- 
gaged premises after the foreclosure 
does not affect right. Froelich v. 
Swafford, 33 S. D. 142, 144 NW 925. 

[c] The conveyance of the equity 
of redemption to the senior mort- 
gagee by the mortgagor in lieu of 
foreclosure proceedings will not de- 
prive the junior mortgagee of his 
right to redeem. McAllister v. Catch- 


ings, 210 Ala. 392, 98 S 303; Grace 
v. Montgomery, 209 Ala. 386, 96 S 
430. 

[d] Extent of redemption.—W here 


a number of mortgages covering 
several pieces of property are fore- 
closed in the same proceeding, a per- 
son holding a junior mortgage on one 
of the lots may release it from the 
operation of the decree: entered 
against it by paying off only that 
mortgage which was a charge against 
the particular lot. Ruprecht v. Galt, 
119 Lll. A. 478. 

[e] Rule applied to a statutory 
foreclosure where the statute did not 
permit a junior mortgagee to be 
made or become a party to the pro- 
ceedings. American Loan, etc., Co. v. 


‘ 

48. Cal.—Wemple  v. Yosemite 
Gold Min. Co., 4 Cal. A. 78, 87 P 280. 
pasa tic dor tin v. Fridley, 23 Minn. 


Nebr.—Renard v. Brown, 7 Nebr. 
449; Mfller v. Finn, 1 Nebr. 254. 

N. Y.—Reynolds v. Park, 53 N. Y. 
36; Belden v. Slade, 26 Hun 635; Par- 
dee, v. Van Anken, 3 Barb. 534. 

Tex.—O’Brien v. Perkins, (Civ. A.) 
276 SW 308. 

49. Frink v. Murphy, 21 Cal. 108, 
81 AmD 149; Tuolumne Redemption 
Co. v. Sedgwick, 15 Cal. 515; Newell 
v. Pennick, 62 Iowa 123, 17 NW 4382; 
Bunce v. West, 62 Iowa 80, 17 NW 
179; Ayres v. Adain County, 61 Iowa 
728, 17 NW 161. 


50. Horr v. Herrington, 22 Okl. 
590, 98 P 4438, 132 AmSR 648, 20 
LRANS 47. 

51. McCormick Harvesting Mach. 
Co. v. Llewellyn, 96 Iowa 745, 65 
NW 412. 

52. U. S.—Simmons v. Burlington, 


ClCy, Be fCOnN 169) U.S 2278) al 6 1S Cty al, 
40 L. ed. 150; Masterson v. Mississippi 
Valley Trust Co., 250 Fed, 996, 163 
CCA 246. 

Cal.—F rink vy. Murphy, 21 Cal. 108, 
81 AmD 149, 

Ill.—Ogle v. Koerner, 140 Ill. 170, 
29 NE 563; Roberts v. Fleming, 53 
Ill. 196; Hurd v. Case, 32 Ill. 45, 83 
Kinningham, 131 


AmD 249. 
Ind.—Scobey v. 

Ind. 552, 31 NE 355; Duesterberg v. 
Swartzel, 115 Ind. 180, 17 NE 155. 

Iowa—Stephens v. Mitchell, 103 
Iowa 65, 72 NW 434; Lamb v. West, 
75 Iowa 399, 39 NW 666; Hervey v. 
Savery, 48 Iowa 313. 

Mich.—Kimmell Vv. Willard, i 
Doug]. 217. 

Minn.—Darelius v. Davis, 74 Minn. 
845, 77 NW 214; Buchanan v. Reid, 43 
Minn. 172, 45 NW 11. 

Nebr.—Miller v. Finn, 1 Nebr. 254. 

[a] Where a junior morigagee 
made a party on the foreclosure of a 
senior mortgage prays and obtains a 
foreclosure of his own mortgage 
upon a cross complaint and the prop- 


where his trustee was made a party 
to the foreclosure of the senior lien.— 
Masterson v. Mississippi Valley 
Trust Co., 250 Fed. 996, 163 CCA 246. 

Redemption by parties to foreclo- 
sure of senior liens see supra § 2126. 

53. Extent of redemption: see 
supra § 2129. 


ei Smith v. Provin, 4 Allen (Mass.) 
[a] Mortgagee of homestead 


under a moxtgage in which wife did 
not join may redeem from a prior 
mortgage in which she had joined. 
Smith v. Provin, 4 Allen (Mass.) 516. 

55. Rothschild v. Bay City Lum- 
ber Co., 1389 Ala. 571, 86 S785; Tink- 
com v. Lewis, 21 Minn. 132. 

56. Kirkham v. Dupont, 14 Cal. 
559; Ross v. Leavitt, 70 N. H. 602, 
50 A 110. 

57. Cardwell v. Virginia State Ins. 
Co:, -186,-Ala:42614.65. Si 80: 

58. HErancis v. Sheats, 153 Ala. 468, 
45 S 241, 127 AmSR 61. 

59. Hasselman_ vy. McKernan, 50 
Ind. 441; Murdock v. Ford, 17 Ind. 52; 
Platt v. Squire, 12 Metc. (Mass.) 494. 

[a] One joint assignee of a junior 
mortgage may redeem from. the 
senior mortgage in his own name. 
Platt v. Squire, 12 Metce. (Mass.) 494. 

60. Swift v. Edson, 5 Conn. 581; 
Hasselman v. McKernan, 50 Ind. 441. 

61. Goodman v. White, 26 Conn. 
317; Pritchard v. Kalamazoo College, 
82 Mich. 587, 47 NW 31; Farwell v. 
Murphy, 2 Wis. 583. 

62. Naylor v. Colville, 20 App. Div. 
581, 47 NYS 267. 

63. Patton v. Smith, 113 Ill. 499. 

64 Shoeemaker vy. Austin, 88 Iowa 
707, 54 NW 187. 

65. Hasselman vy. Yandes, . Wils. 
(Ind.) 276; Reel v. Wilson, 64 Iowa 
13, 19 NW 814. 

66. Redemption as judgment or 
decree creditor see supra § 2123. 

67. Commercial Real Est., ete., 
Bes v. Parker, 84 Ala. 298, 4 S 


63. Scheibel Vv. Anderson, finé 
Minn. 54, 79 NW 594, 77 AmSR 664; 
Nopson v. Horton, 20 Minn. 268. 

[a] A party having an equitable 
mortgage in the form of an absolute 
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under the mortgagor,’’®® but he is not-an ‘‘assign”’ 


of the mortgagor.”° If he has obtained a judgment 
or decree for the foreclosure of his own mortgage, 
he may redeem in the character of a judgment cred- 
itor . 

Person interested in the premises. A junior mort- 
gagee who has been made a party to the foreclosure 
of a senior mortgage may redeem from a sale there- 
under as a ‘‘person interested in the premises’’ if 
enough is not realized therefrom to satisfy his 
claim.” 

Validity of mortgage. The statutory right to re- 
deem as a junior mortgagee cannot be based upon 
a mortgage which is invalid as without considera- 
tion,’* or which does not create a valid lien because 
of the fact that the registry tax has not been paid,** 
but a mortgage voidable by a prior owner of the 
land because of fraud will support a redemption 
from the purchaser on foreclosure of a senior mort- 
gage after the termination of the mortgagor’s right 
to redeém,”® and a mortgagor failing to redeem from 
foreclosure sale cannot dispute the validity of a 
redemption by the holder of a junior mortgage in 
which the purchaser at the sale has acquiesced. ES 
Where the mortgage is valid as between the parties, 

defects in signature and acknowledgment of a see- 
ond mortgage will not affect such junior mortgagee’s 
right of redemption.” 

Possession of other security. A junior mort- 
gagee may redeem from sale under prior mortgage 
notwithstanding the sufficiency of his security on 
other property.*§ 

Extent of redemption. The mortgagee of an un- 
divided interest may redeem the entire premises 
from a sale on foreclosure of the senior mortgage,’® 
but the right of a junior mortgagee whose mortgage 
covers only one of several parcels separately sold 
on foreclosure has been limited to a redemption of 
the parcel embraced in his mortgage.8° 

[§ 2133] (b) Who May Exercise Right. The stat- 
utory right of a junior mortgagee to redeem from 
a sale is not limited to mortgagees of the same 
mortgagor, but applies to mortgagees of subsequent 
owners of the equity of redemption in privity with 
the original mortgagor,®+ and includes mortgagees 


redeem as ‘al 315, 203 
without hav- 77. 


conveyance may NW 983. 
creditor having a lien,” 
ing first obtained a judicial deter- 
mination that the conveyance or 


transfer is a mortgage. Scheibel v. 79. 
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Security State Bank v. 

mer, 51 N. D. 20, 198 NW 679. 
78. Morse v. Smith, 

Powers v. Golden Lumber Co., 
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becoming such after the sale under the prior mort- 
gage but within the period allowed for redemption,*? 
and a junior mortgagee of a tenant in common.** 
The grantee in an instrument in form of absolute 
deed, but which is in fact a mortgage, may redeem 
as a junior mortgagee*! or creditor having a lien.’® 

Assignee. A right of redemption conferred upon 
a junior mortgagee by statute may ordinarily be 
exercised by his assignee.®* So under a statute per- 
ymitting any defendant or his assigns to redeem, 
the assignee of a second mortgagee made a defendant 
may redeem. 

[§ 2134] i. Holders of Subsequently Maturing In- 
stallments of Mortgage Debt.88 Where several notes 
secured by the same mortgage are in the hands of 
different persons, one of whom forecloses, the others 
may redeem from the sale.®® 

[§ 2135] 15. Sureties—a. Equitable Right. As a 
general rule sureties on the mortgage indebtedness,°° 
or a part thereof,9! may redeem from the mortgage. 
This rule is applicable in favor of a surety who 
mortgages his own land merely as further security 
for the mortgage of another®? and a surety for the 
payment merely of interest on the mortgage indebt- 
edness,®? but a surety for one part of a debt cannot 
redeem from a mortgage given to secure another 
and distinct part of the debt.t A surety for the 
mortgagor in a transaction other than the mortgage 
involved, who is compelled to pay a judgment against 
his principal in such other transaction, may be 
estopped by his conduct from claiming the right 
to redeem the mortgage by subrogation to the judg- 
ment creditor’s right of redemption. eo 

[§ 2136] b. Statutory Right. A surety compelled 
to pay a deficiency judgment on the foreclosure of 
a senior mortgage has been held to have a right 
to redeem from the sale on the theory of subroga- 
tion to the rights of the principal debtor,* and this 
principle*has “been applied to a mortgagor standing 
in, the relation of surety to his grantee who had 
assumed the mortgage indebtedness;%? but on the 
other hand a statute permitting ‘‘defendants’’ to 
redeem has been construed to permit redemption 
by the principal debtor or person having the legal 
or possibly an equitable title in and to the premises 


Preston v. Hodgen, 50 Ill. 56; Davis 
399% 


Kra-|v. Langsdale, 41 Ind. 
90. Cilley v. Herrick, 117 Me. 264, 
Sool. 739 6: 103 A 777; Fitcher vy. Griffiths, 216 
Mass. 174, 103 NE 471; Green v. 


Anderson, 77 Minn. 54, 79 NW 594, 
77 AmSR 664. 

69. Carter v. Lewis, 27 Mich. 241; 
Kimmell v. Willard, 1 Dougl. (Mich.) 
217. 
70. Cuilerier v. Brunelle, 37 Minn. 
T1, 33 NW 123. 

71. Heinroth v. Frost, 250 Ill. 102, 
95 NE 65; Whitehead v. Hall, 148 Ill. 
253, 35 NE 871; Bowen v. Van Gundy, 
133 Ind. 670, 38 NE 687. 

Redemption by judgment creditors 
see supra §§ 2120-2127. 


72. Heinroth v. Frost, 250 Ill. 102, 
95 NE 65. 
73. Burns v. Burns, 124 Minn. 176, 


144 NW 7641; Farr v. Dudley, 21 N. H. 
372. 

{a] Injunction. — A mortgagee 
seeking to redeem under an invalid 
mortgage may be enjoined by the 
mortgagor or successors in interest, 
such as a purchaser at prior fore- 
closure. Burns v. Burns, 124 Minn. 
176, 144 NW 761. 

74.. Orr v. Sutton, 119 Minn. 193, 
137 NW 9738, 42 LRANS 146. 

75. Ueland v. More, 22 N. D. 283, 
133 NW 543. 

76. Johnson v.’ Melges, 163 Minn. 


43 Mich. 468, 5 NW 656. 
oon Tinkcom v. Lewis, 21 Minn. 

81. Baker v. Eliasberg, etc., Mer- 
cantile Co,, 201 Ala. 591, 79 S 18. 

82. North Dakota Horse, ete., Co. 
v. Serumgard, 17 N. D. 466, 117 NW 
453, 138 AmSR 717, 29 LRANS 508. 

83. Powers v. Golden Lumber Co., 


43 Sauce 468, 5 NW 656. 
Fox v. Nelson, 30 N. D. 589, 
598, "593, 153 NW 395 [oktmeyedk 


[a] Rule applied where the stat- 
utory period allowed lienholders was 
greater than that allowed to owners. 
Hox v. Nelson, 30 N. D. 589, 592, 593, 
153 NW 395 [cit Cyc]. 

85. Scheibel v. Anderson, 77 Minn. 
54, 79 NW 594, 77 AmSR 664. 

86. Frink v. Murphy, 21 Cal. 108, 


81 AmD 149. 
87. State Nat. Bank vy. School 
189 [aff 211 Il. 


Trustees, 111 Ill. A. 
500, 71 NE 1070]; Ogle v. Koerner, 41 


Ill, A. 452 [aff 140 Ill. 170, 29 NE 
563]. 

88. Right of purchaser at sale for 
installment to redeem see supra 


§ 2098. 
89. Grattan v. Wiggins, 23 Cal. 16; 


Wynn, L. R. 4 Ch. 204; Beckett v. 
Micklethwaite, 6 Madd. 199, 56 Re- 
print 1067; Standard Realty CosnNe 
Nicholson, 24 Ont. L. 46, 2 OntWN 
1189, 19 OntWR 373. 

[a] Wife releasing dower by 
joining in mortgage to secure hus- 
band’s debt has all the rights of a 
surety, Fitcher v. Griffiths, 216 
Mass. 174, 103 NE 471. 

91. Cilley v. Herrick, 117 Me. 264, 
103 A 777; Green v. Wynn, wR 
Ch. 204; Forbes v. Jackson, 19 Ch. D: 
615, 21 ERC 607. 

92. Beckett v. Micklethwaite, 6 
Madd. 199, 56 Reprint 1067. 

98. Green vy, Wynn, L. R. 4 ‘Ch. 
204; Forbes v. Jackson, LO Cha Ds 
615, 21 ERC 607 

94. Wade v. Coope, 2 Sim.) 155232 
EngCh 155, 57 Reprint 747. 

95. Thomas v. Stewart, 117 Ind. 
50,,18 NE 505, 1 LRA 715. 

96. Wise v. Laird, 198 Iowa 357, 
199 NW 487. 

[a] Such surety upon redemption 
is entitled to a revival in his favor 
of the foreclosed lien.—Wise v. 
Laird, 198 Iowa 357, 199 NW 487. 

97. Wise v. Laird, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- §§ 2136-2139] 


sought to be redeemed, and to exclude a surety on 
the mortgage note, although a defendant in the fore- 
closure and a deficiency judgment debtor,®® and the 
right has also been denied a mere indemnitor of 
the mortgagor against personal lability who has 
paid a deficiency judgment against such mort- 
gagor.°? 

[§ 2137] 16. Strangers—a. In General. A stranger, 
having no interest in the mortgaged premises or 
any lien thereon, has no right to redeem,! and an 
attempted redemption by a ‘stranger is ineffective.? 
But if the person entitled to the redemption money 
accepts it on the offer of a stranger and retains it, 
an actual redemption is effected, the rights of the 
person thus paid off, whether it is the mortgagee 
or the purchaser at the foreclosure sale, are termi- 
nated, and he cannot afterward repudiate the trans- 
action;? and where one who is not entitled under 


the statute to redeem nevertheless does so, and , 


has his redemption money accepted, he may become 
a redemptioner for all purposes, and holds the prop- 
erty subject to further redemption by others. 

[§ 2138] b. Redemption for Mortgagor’s Benefit. 
There can be no redemption by a stranger for the 
mortgagor’s benefit without the latter’s consent,® 
but an agreement by which a stranger undertakes 
to advance the redemption money and pay it for 
the mortgagor’s benefit, to hold the premises as se- 
eurity for his reimbursement, and to release or re- 
convey to the mortgagor on being repaid, is valid 
and enforceable,* and is not within the statute of 
frauds." In some rare cases such an agreement has 
been implied, as where the mortgagor was under a 
personal disability or absent in parts unknown, and 
the tender of the redemption money was made to 
save his property from sacrifice, by a near relative, 
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who nevertheless was not directly authorized to take 
such action.2 Although a stranger redeeming as a 
mere volunteer has no right to subrogation,® if, al- 
though not entitled to redeem and consequently 
not entitled to the legal title, the person paying the 
redemption money is not a mere volunteer, equity 
will not quiet the owner’s title without compelling 
him to do equity by reimbursing the money so paid.?® 

[§ 2139] 17. After Loss of Title or Lien. As a 
general rule a person who has lost, forfeited, or re- 
pudiated his title to the mortgaged premises or his 
lien thereon can no longer assert a right to redeem 
from the mortgage or sale.11_ This rule applies to 
the mortgagor’s right to redeem from the mortgage 
after he has conveyed away all his interest in the 


_premises,!? or to the right of the wife of the mort- 


gagor who has joined him in such a conveyance,'* 
and a like rule applies to the exercise of the stat- 
utory right to redeem from a sale after foreclosure,'* 
unless the mortgagor has become in effect the surety 
of his grantee and has been compelled to pay a 
deficiency judgment,*® or where the right is given by 
the statute to the judgment debtor,'® in which event 
a judgment debtor may redeem, although no longer 
owning any interest in the premises.‘* A mortgagor 
may, however, redeem notwithstanding he has con- 
veyed the premises where he has retained a lien 
for the purchase price'® or has had his conveyance 
set aside for fraud.19 An unenforceable verbal sale 
of the mortgaged premises will not terminate the 
mortgagor’s right to redeem from the mortgage,”° 
nor will a sale of the mortgagor’s equity of re- 
demption by his assignee in bankruptcy terminate 
his right to redeem as the holder of a homestead 
estate therein,?! and a junior mortgagee’s right to 
redeem is not lost by the redemption of the senior 


98. Miller v. Ayres, 59 Iowa 424, 
13 NW 436. 

99. Brooks v. Keister, 
303. 

1. Ala.—Holden v. Rison, 77 Ala. 
515; Rapier v. Gulf City Paper Co., 
64 Ala. 330. 

Fla.—Bigelow v. Stringfellow, 25 
Fla. 366, 5 S 816. 

Ill.— Gilbert v. Holmes, 64 Ill. 548; 
Beach v. Shaw, 57 Il. 17. 

Iowa.—Skinner vy. Young, 
234, 45 NW 889. 

Mich.—Harwood v. Underwood, 28 
Mich. 427; Smith v. Austin, 9 Mich. 
465. 

Minn.—Hughes yv. Olson, 74 Minn. 
237, 77 NW 42, 73 AmSR 343. 

N. Y.—Grant v. Duane, 9 Johns. 
591. 

Eng.—Pearce v. Morris, L. R. 5 Ch. 
eI MYay. Wen worevanld Jur Ne S-b30 
James v. Biou, 3 Swanst. 234, 36 Re- 
print 844, 18 ERC 166; Lomax v. Bird, 
1 Vern. Ch. 182, 23 Reprint 402. 

fa] Rule applied.—The assignee 
of a business, machinery, fixtures, 
and personalty used in connection 
with th® business cannot redeem the 
premises on which the same are lo- 
eated and used, although the prem- 
ises are owned by one of the assign- 
ors. Rapier v. Gulf City Paper Co., 
64 Ala. 330. 

[b] Who are strangers.—A junior 
mortgagee who is made a party on 
foreclosure of a first mortgage and 
whose interest is fixed by the decree 
therein is not a “stranger to the 
proceedings” nor a mere volunteer if 
he redeems from the sale, even 
though he has no legal right to re- 
deem. Jolliffe v. Crawford, 76 Ind. 
A. 282, 132 NE 300. 

2. Hetherington v, 262 
Fed. 367. 

3 White v. Costigan, (Cal.) 63° P 
1075; Abadie v. Lobero, 36 Cal. 390; 
Williams v. Williston, 315 Ill. 178, 
146 NE 148; Smith v. Jackson, 153 


45 Iowa 


80 Iowa 


Palmer, 


Ill. 399, 39 NE 130; Pearson v. Pear- 
son, 131 Ill. 464, 23 NE 418; Meyer 
v. Mintonye, 106 Ill. 414; Clingman 
V.4 Hopkie,. ‘738. Dll, 52s) Millard we 
Truax, 50 Mich. 348, 15 NW 501. 

[a] Such unauthorized redemp- 
tioner acquires only the rights 
which the person redeemed has as a 
purchaser and not any rights which 
such person may have had as the 
holder of the decree under which the 
Sale was had. Abadie v. Lobero, 36 
Cal. 390. 

4 North Dakota Horse, ete., Co. v. 
Serumgard, 17 N. D. 466, 117 NW 453, 
138 AmSR 717, 29 LRANS 508. 


5. Hetherington v. Palmer, 262 
Fed. 367, 
6. Joiner v. Duncan, 174 Ill. 252, 


51 NE 323; O’Connor v. Mahoney, 159 


Tll. 69, 42 NE 378; Mason v. Hart- 
grove, 1038 Tll. A. 163: Bush v. Walk- 
er, 6 SW 717, 9 KyL 777. 


Equitable mortgage see supra § 39. 

7 O’Connor v. Mahoney, 159 Mil. 
69, 42 NE 378. 

8. Squire v. Wright, 85 Mich. 76, 
48 NW 286. 


9 Brown v. Crawford, 252 Fed. 
248. 
10. Jolliffe v. Crawford, 76 Ind. A. 


282, 182 NE 300. 

11. See cases infra this section. 

12. Ala.—Bowdoin v. Faulk, 204 
Ala. 280, 85 S 503; Commercial Real 
Hst., etce., Assoc. v. Parker, 84 Ala. 
298, 4 S 268. 

Ind.—Aitna L. Ins. Co. v. Stryker, 
88 Ind! \A.312,9 738, NE 953, 76 NB 
822, 78 NE 245. 

Me.—Phillips v. Leavitt, 54 Me. 
405; True v. Haley, 24 Me. 297. 

N. M.—wWatson v. Roswell First 
Nat. Bank, 23 N. M. 372, 168 P 488. 
,pns.—Manser Vib ixwes. sur. INies. 
252. 

{a] Rule applied.—The fact that 
the grantee acquires no right to re- 
deem is immaterial. Commercial 
Real Hst., etc., Assoc. v. Parker, 84 


Ala. 298, 4S 268. 

[b]' Where the grantee of the 
mortgagor conveys the premises by 
warranty deed in ignorance of the 
existence of the mortgage, he is not 
entitled to redeem therefrom upon 
discovery, although his grantee is 
unwilling to move in the matter. 
True v. Haley, 24 Me. 297. 

[c] Estoppel. — Mortgagees, by 
making advances to the mortgagor 
under the terms of the mortgage, 
after he had conveyed the mortgaged 
property to another, are not estopped 
to set up against his bill to redeem 
that he had disposed of the property 
before filing the bill, and so could not 
maintain it. Bowdoin v. Faulk, 204 
Ala. 280, 85 S 503. 

[d] Effect of setting aside mort- 
gagor’s conveyance.—The mortga- 
gor’s right to redeem, cut off by his 
voluntary conveyance of the prem- 
ises, is revived when his deed is sub- 
sequently set aside for fraud. Altna 

Ins:'Cor ve Stryker; 38nd: 2A, 13iZ 


73 NE 953, 76 NE 822, %78 NE 
13. Grant v. Jackson, ete., Co., 5 
Del. Ch, 404. 
14. Arnold v. Black, 204 Ala. 632, 
87 S 170. 


15. Watson v. Roswell First Nat. 
Bank, 23 N. M. 372, 168 P 488. 

16. See statutory provisions. 

17. Southern California Lumber 
Corn vl MeDowell, 1:05 Cala1 99,4334 2 
627; Bateman v. Kellogg, 59 Cal. A. 
464, 211 P 46; Higgs v. McDuffie, 81 
Or.) 256, 157 BP 794, 158 PB 953. 

18. Cardwell v. Virginia State Ins. 
Co., 186 Ala. 261, 65 S 80; Pearcy v. 
Tate, 91 Tenn. 478, 19 SW 323. 

19. Attna, Li. Ins. .Co. v. Stryker, 
38 Ind. A. 312, 73 NE 953, 76 NE 822, 
78 NE 245. 


rex Patterson v. Yeaton, 47 Me, 
ie Lamb y. Montague, 112 Mass. 


a7s: [40 6. J4] 


mortgage by a tenant of the premises with his 
consent.2? The payment of the purchase price and 
the acquisition of title by the equitable mortgagees 
of a purchaser under an executory contract of sale 
will not deprive the equitable mortgagor of his right 
to redeem.?* 

Abandonment or repudiation. The right to re- 
deem from the mortgage,?4 or from a sale on fore- 
closure,?> may be lost by abandonment?® or by re- 
pudiation of the instrument on which the right is 
dependent.?7 

Execution or foreclosure. In the absence of 
fraud,?* the owner of the equity of redemption may 
lose his right by failing to redeem from a sale of 
the land on execution,?® or from a foreclosure,*° or 
by a subsequent sale under a power contained in a 
prior mortgage,*! or by a foreclosure by entry of 
a senior mortgagee,*? and the legal exercise of a 
power of sale contained in a junior mortgage ter- 
minates the mortgagor’s right to redeem from prior 
mortgages.?% 

Loss of lien. By failing to keep alive their lien 
on the premises, creditors may lose them right to 
redeem from the mortgage,** and their rights may 
also be lost by being cut off by foreclosure in pro- 
ceedings to which they are parties,°> or by pay- 
ment in full of their claim;** but a constructive 
payment, as where the mortgagor becomes the ad- 
ministrator of a junior mortgagee, does not have 
this effect.?7 

[§ 2140] H. Priority between Rights. Distinct 
statutory rights of redemption must be exercised 
in the order, if any, which is prescribed by the stat- 
ute creating them.®® In the case of an equitable 
right of redemption, redemption. will be decreed ac- 
cording to the priority of claimants.*® Where sey- 
eral persons are interested in the equity of redemp- 
tion and a priority is given to any one of them, he 
is entitled to the first right to redeem with succes- 
sive rights of redemption to those who come after,*° 
but where several persons acquire their rights by 
the same instrument, although they come in in dif- 
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ferent priorities as to the period of their enjoyment, 
one common right to redeem is given,*! and these 
rules apply where there has been a division of the 
equity of redemption by a conveyance of parcels 
of the mortgaged premises to different purchasers.** 
So where a mortgagee has consolidated several mort- 
gages of different properties made by the same mort- 
gagor,#? and the equities of redemption have been 
conveyed to separate purchasers, the first purchaser 
in the order of time or one standing in his right 
may have the first right of redeeming the prem- 
ises,#4 and if he does not redeem, the purchasers 
of other parts will be entitled successively in the 
order of the time of their conveyances.*® 

Prior right of mortgagor. As a general rule the 
mortgagor or owner of the mortgaged premises is 
regarded as having the paramount right to redecm.*® 
Where a statute makes the right of others than 
the mortgagor to redeem dependent upon the fact 
that there has not been a previous redemption by 
him, the mortgagor is regarded as having the par- 
amount right to redeem.** So, notwithstanding a 
previous deposit of redemption’ money by another, 
such deposit becomes of no effect upon a payment 
and redemption by the .mortgagor.*® Where the 
mortgagor vonveys the mortgaged premises to one 
assuming the mortgage, who thereafter conveys and 
takes a junior mortgage from his grantee as a 
part of the purchase price, the mortgagor, upon 
being compelled to pay a deficiency after sale of the 
premises upon foreclosure of the first mortgage, 
has a right in equity as surety to redeem which 
is paramount to the statutory right of his grantee 
as a junior lienholder.*® 

Several notes secured. Under the rule that, where 
a mortgage has been given to secure the payment 
of several notes maturing at different dates, the 
owners of the notes in the absence of any special 
provisions to the contrary have a priority of lien 
in the order of maturity,°° the holders of the notes 
may redeem in succession according to their pri- 
ority as they become due.®! 


* 22. Brewer v. Conger, 27 Ont. A. 
0. 


23. Heard v. Heard, 181 Ala. 230, 
61 S 343. 

24. Stoever v. Stoever, 9 Serge. & 
R. (Pa.) 4384; Brockington v. Lynch, 
119.'S, Cy 273,122 SH194, 

25. Brent v. Oyler, 49 Ind. 453. 


26. See supra notes 24, 25. 
27. Smith v. Austin, 11 Mich. 34. 
28. Aitchison v. Coombs, 6 Grant 


Ch. (Ont.) 643. 

29. Sibley v. Linton Coal Co., 193 
Ala. 182, 69 S 1; McMillan v. Rich- 
ards, 9 Cal. 365, 70 AmD 655; Inger- 
soll v. Sawyer, 2 Pick. (Mass.) 276; 
Lowry v. Akers, 50 Minn. 508, 52 NW 
922; Bartleson v. Thompson, 30 Minn, 
161, 14 NW 795. 

[a] Statutory right lost.—McMil- 
lan v. Richards, 9 Cal. 365, 70 AmD 
655; ea ey. v. Akers, 50 Minn. 508, 
52 NW 922; Bartleson v. Thompson, 
30 Minn. 161, 14 NW 795. 

30. Bond v. Oates, 204 Ala. 666, 
87 S 173; Walden v. Speigner, 87 Ala. 
390, 6 S 80; Wilson v. Schneider, 124 
Ill. 628, 17 NE 8; Bwing v. Ains- 
worth, 53 Ill. 464; Connecticut Mut. 
L. Ins: Co. v. King, 72 Minn. 287; 75 
NW 376; Nichols v. Tingstad, 10 N. D. 
172, 86 NW 694. 

31. Riggs v. Owen, 120 Mo. 176, 
25 SW 356. 

32. Downer v. Clement, 11 N. H. 
40; Kittredge v. Bellows, 4 N. H. 424. 

33. Mitchell v. Wright, 234 Mass. 
458, 125 NE 638. 

34. See supra §§ 2112, 2113. 

35. Joirder as affecting: 


Judgment creditors see supra § 2126. 
Junior mortgagees see supra § 2130. 

36 Moreland v. Thorn, 143 Ind. 
211, 42 NE 639; McHenry v. Cooper, 
27 Iowa 187; Barnum y. Phenix, 60 
Mich. 388, 27 NW 577;,James v. Biou, 
2 Sim. & St. 600, 1 EngCh 600,°57 
Reprint 475, 18 ERC 166. 

[a] Statutory right lost.—More- 
land v; Thorn, 143 Ind. 211) 342 «NE 
639; McHenry v. Cooper, 27 Iowa 1387. 

,Lb] Equitable right’ lost.—Bar- 
num v. Phenix, 60 Mich, 388, 27 NW 
577; Owen v. Flack, 2 Sim. & St. 600, 
1 EngCh 600, 57 Reprint 475. 

o7. Kinney v. Ensign, 18 Pick. 
(Mass.) 232. 

38. Morse v. Holland Trust Co., 
184 Ill. 255, 56 NE 369; Jack v. Cold, 
114 Iowa 349, 86 NW 3874; Cuilerier 
v. Brunelle, 37 Minn. 71, 33 NW 1238. 

[a] In Rhode Island it is pro- 
vided by statute that a mortgagor 
entitled to redeem may require the 
mortgagee to assign the mortgage 
debt to such third person as_ the 
mortgagor directs, and it is provided 
that such right shall belong to each 
encumbrancer or to the mortgagor 
notwithstanding any intermediate en- 
eumbrance, “but a requisition of an 
encumbrancer shall prevail over a 
requisition of the mortgagor, and, as 
between encumbrancers, a requisition 
of a prior encumbrancer shall pre- 
vail.” Under this law it is held that 
the desire of the mortgagee to re- 
tain the mortgage is not prior to the 
right of one who takes a life estate 
under the will of, the mortgagor to 


have the mortgage assigned to a 
third person. Atwood v. Charlton, 21 
R, I. 568, 45 A 580. 

39. Moore v. Beasom, 44 N. H. 215. 

[a] For example, “if there are 
several mortgages the court will de- 
cree in detail that the second shall 
redeem the first, the third the sec- 


ond,” etc. Moore v. Beasom, 44 N. 
Pe 21.5, Die. 
bse .. Beevor v. Luck, L., R. 4 ‘Ea. 
41. Beevor v. Luck, supra. 
42. Beevor v. Luck, supra. 
43. Doctrine of consolidation see 


infra  $e2 172. 

44. Loveday v. Chapman, 32 L. T. 
Rep. N. S. 689. 

45. Loveday v. Chapman, supra. 

46. Briggs v. Davis, 108 Mass. 322. 

[a] Between husband and wife.— 
Where the wife of the owner of prem- 
ises has procured a divorce and at- 
tached the mortgaged property to se- 
cure the payment of alimony, the 
former husband has the paramount 
right to redeem. Briggs v. Davis, 
108 Mass. 322. 

47. Wylie v. Welch, 51 Wis. 351, 
8 NW 207. 

48. Wylie v. Welch, supra. 

[a] Deposit may be withdrawn.— 
eve v. Welch, 51 Wis. 351, 8 NW 

49. Wise vy. Laird, 198 Iowa 357, 
199 NW 487. 

50. See supra § 443. 

51. Vansant v. Allmon, 28 Ill. 30; 
Peo. v. Mitchell, 223 Ill. A. 8. 

[a] Nature of right.—The right 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Between creditors of mortgagor and of grantee. 
Where the right is given to the judgment creditors 
of both the mortgagor and his grantee, it would 
seem that the right of a creditor of the grantee 
by virtue of his len is superior.®? 

Determination of priority. Where the statute pro- 
vides the time at which the senior creditor having 
a lien may redeem and provides further that each 
subsequent creditor having a lien in succession ac- 
cording to the priority of liens may redeem in turn, 
the order in which lien creditors are entitled to 
redeem is to be determined by the priority of the 
hens as shown by the date of the record.®3 Under a 
statute giving judgment creditors priority in the 
matter of redemption in the order of the seniority 
of their judgments,°** the right to redeem depends 
upon the date of the judgment proper and not upon 
the date at which the right to have execution issued 
in the county in which the land is acerues upon 
the filing of a transcript of a judgment obtained 
in another county.®® 

[§ 2141] F. Persons from Whom Redemption 
May Be Made—1l. In General. The equitable right 
of redemption may be exercised against the mort- 
gagee®® or those standing in his right,°* such as his 
deyisees®® or transferees with notice,°® but it cannot 
be claimed as against a person acquiring and hold- 
ing an independent title to the mortgaged premises,®° 
nor against a purchaser of the property from the 
mortgagee unless he is chargeable with knowledge 
of the true nature of the transaction.*+ So where 
the mortgagor prior to the foreclosure sale had 
parted with his entire title, legal and equitable, in 
the: land, no title passes by the foreclosure sale 
and hence there is no statutory right of redemp- 
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tion,°? and a judgment creditor of the mortgagor 
cannot redeem.®* 

Absolute deed as mortgage. Where the mortgage 
is in the form of an absolute conveyance, the mort- 
gagee is entitled to redeem from the grantee®* or 
from purchasers from the grantee with notice,®° but 
he cannot redeem from a bona fide purchaser with- 
out notice of his rights,°° unless authorized by 
statute.°? 

An assignee of the mortgage stands liable to be 
redeemed on the same terms as the mortgagee,®* and 
is not entitled to stand as defendant in a bill to 
redeem unless the assignment was recorded or the 
redemptioner otherwise had notice of it.°° 

Mortgagee in possession. Although the mortgagee 
has wrongfully taken possession, the mortgagor is 
entitled to bring an action in equity to redeem.” 

Equal equities. One cannot redeem from another 
where his equity is no stronger than that possessed 
by- the one from whom he seeks to redeem,’! as 
where, if redemption were allowed, the person 
from whom redemption is made would have a right 
to demand redemption from the redemptioner.”” 

Derivative purchasers. Under a statute providing 
for redemption from the purchaser at foreclosure 
sale or his vendee, redemption may be had from 
derivative purchasers,’* and the right is not re- 
stricted to redemption from the purchaser at the 
sale or his immediate vendee."* 

Purchaser as agent for mortgagor. The mort- 
gagor may redeem even after expiration of the statu- 
tory period frém a purchaser at foreclosure who, by 
virtue of a trust relation, may be held to have pur- 
chased as the mortgagor’s agent.” 

[§ 2142] 2. After Invalid or Irregular Sale. After 


of the successive holders of a series 
of notes, maturing at different times, 
and secured by the same. mortgage, 
to redeem from a foreclosure and 


sale in favor of the holder of the 
note first maturing, is the same as 
that _ of separate junior encum- 


brancers to redeem from a foreclo- 
sure of a prior mortgage. Preston v. 
Hodgen, 50 Ill. 56. 

52. Shroeder v. Bauer, 140 Ill. 135, 
29 NE 560; Lamb y. Richards, 43 Ill. 
312. 

53. Bartleson v. Munson, 105 
Minn. 348, 117 NW 512. 

54. See statutory provisions. 

55. Chicago Sav. Bank, etc., Co. v. 
Coleman, 206 Ill. A. 529. 

56. Mooney v. Byrne, 163 N. Y. 86, 
57 NE 163. See Benzein v. Lenoir, 
16 N. C. 225 (where it was said that 
the equity of redemption binds all 
persons in the post, that is, persons 
coming in paramount to, and not un- 
der, the title of the mortgagee). 

57. Mooney v. Byrne, 163 N. Y. 86, 
57 NE 163. 

58. Mooney v. Byrne, supra. 

59. Fountain v. Pateman, 189 Ala. 
153, 66 S 75. 

60. Toliver v. 
619, 34 NW 858. 

61. Johnson v. Williamshurst, 1 
L. J='Ch, O..S..112; Waddell v. Cor- 
bett, 21 Grant Ch. (Ont.) 384; Robert- 
son v. Scobie, 10 Grant Ch. (Ont.) 
557; Aitchison v. Coombs, 6 Grant 
Ch. -(Ont.), 643; Clarke v. Little, 5 
Grant Ch. (Ont.) 363. 

62. Sibley v. Linton Coal Co., 193 
Ala. 182, 69 S 1. 

63. Sibley v. Linton Coal Co., su- 


ra. 
4 64. Dexter v. Arnold, 7 F. Cas. No. 
3,857, 1 Sumn. 109; Belton v. Avery, 
2 Root. <Conn.)2 279,044 AmD a0); 
Daniels v. Alvord, 2 Root (Conn.) 
196; Coates v. Jones, 142 Ga. 2387, 82 
SE 649; Mooney v. Byrne, 163 N. Y. 
86, 57 NE 163; Doty v. Norton, 133 
App. Div. 106, 117 NYS 798. 

[a] After void sale on execution. 


Morgan, 75 Iowa 


—Where a creditor, after taking a 
security deed, reduced its claim to 
judgment and, without reconveying 
the property by a quitclaim deed 
duly filed and recorded pursuant to 
Civ. Code (1910) § 6037, caused the 
land to be sold under an execution 
issued on such judgment, such sale, 
being void, did not destroy the cred- 
itor’s express obligation to reconvey. 
Oiertes v. Jones, 142 Ga. 237, 82 SE 
649. 

[b] ‘The fact that only a money 
judgment may be recovered against 
the grantee does not affect the right 
to redeem. Mooney v. Byrne, 163 N. 
Y. 86, 57 NE 163; Doty v. Norton, 133 
App. Div. 106, 117 NYS 793. 


65. Conn.—Daniels v. Alvord, 2 
Root 196. 

Ill.—Threewit v.. McFall, 196 Ill. 
A. 609, 


Ind.—Drebing v. Zahrt, 55 Ind. A. 
492, 104 NE 46; Greenwood Bldg., 
etc., Assoc. v. Stanton, 28 Ind. A, 548, 
638 NE 574. ; 

Mich.—Wadsworth  v. 


Harr. 113 
Gallagher, 24 


Nebr.—Hiseman  v. 
Nebr. 79, 37 NW 941, 

Okl.—Gooch v. Phillips, 46 Okl. 145, 
148. P 1385; Williams v. Purcell, 45 
Okl. 489, 145: P 1151. 

S. C.—Manigault v. Lofton, 78 S. 
C. 499, 59. SH 534. 

B. C.—Nelson v. Charleson, 18 B. 
Cc. 100, 15 DomLR 660, 26 WestLR 
865, 5 WestWkly 995. 

66. Jenkins v, Rosenberg, 105 Il. 
157; Maxfield v. Patchen, 29 Ill. 89; 
Mooney v. Byrne, 163 N. Y. 86, 57 
NE 163; Meehan v. Forrester, 52 N. 
War2773. Wilcox: v. Morris, b, N.C. 216, 
3 AmD 678; Floyd v. Harrison, 2 Rob. 
C4boVa.) Leds 

67. See statutory provisions. 

[a] In Oklahoma redemption may 
be had against the innocent grantee 
of a mortgagee who held under the 
mortgage in the form of an absolute 
deed, he being protected only to the 
extent of the purchase price paid or 


Loranger, 


the actual outlay with lawful inter- 


est. | Krauss: v...Potts,' 38 Oki. 674; 
135, P 362. 
68. Bacon v. Abbott, 137 Mass. 


397; Henderson v. Stewart, 11 N.C. 256. 


yet Mitchell v. Burnham, 44 Me. 
70. Reich v. Cochran, 213 N. Y. 


416, 107 NE 1029 [rev 162 App. Div. 
619, 147 NYS 1090]. 

71. Smook v. Zentmyer, 91 Md. 
485, 46 A 1008. 

72. Smook vy. Zentmyer, sunra. 

{a} For example, as between two 
legatees under a will, each of whom 
has an interest to the extent of one 
tenth of the proceeds of sale in re- 
mainder after expiration of a life es- 
tate and payment of the mortgage 
debt on the property, one having 
merely an equitable title cannot re- 
deem from the other holding both 
the legal and the equitable title. 
Smook v. Zentmyer, 91 Md. 485, 46 
A 1008. 

73. Hamilton v. Cody, 206 Ala. 
102, 89 S 240; Robbins v. Brown, 151 
Ala. 236, 44 S 63. 

[a] After sale or mortgage back. 
—Statutory redemption from. sale 
should be from the repository of the 
legal title, and where the purchaser 
at the sale has resold the same with- 
in the statutory period and has taken 
back a purchase-money mortgage, re- 
demption should be had from the 
ultimate purchaser. Smith v. Jack, 
209 Ala. 520, 96 S 419. 

{[b] Title under mortgage by pur- 
chaser.—Where the purchaser at 
foreclosure executed a mortgage 
which upon default was foreclosed 
under the power of sale, the pur- 
chaser at such sale is a vendee sub- 
ject to foreclosure by any statutory 
redemptioner from the _ foreclosure 
of the first mortgage. Hamilton v. 
Cody, 206 Ala. 102, 89 S 240. 

74. Hamilton v. Cody, supra; Rob- 
bins v. Brown, 151 Ala. 236, 44 S 63. 

75. Hendrick v. Jackson, 39 N. D. 
466, 167 NW 757. 
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ineffectual foreclosure proceedings, the owner of 
the equity of redemption may redeem as against 
the purchaser under the foreclosure sale’® or as 
against the purchaser from him,” if the latter was 
cognizant of any fraud or irregularity in the sale 
or is otherwise so situated that he cannot claim the 
character of a bona fide purchaser.’® But a bill to 
set aside a foreclosure sale and to redeem because 
of fraud or irregularities not rendering the sale ab- 
solutely void cannot be maintained against subse- 
quent bona fide purchasers for value without actual 
or constructive notice or knowledge of the fraud or 
irregularities.7”® So where a sale under a power is 
subject to disaffirmance because made to the mort- 
gagee,®° redemption may be had against all persons 
claiming under the purchaser with actual or con- 
structive notice of the defect. So where an at- 
tempted exercise of the power of sale is a merely 
colorable proceeding upon the part of the mortgagee 
for his own personal benefit, the mortgagor may 
redeem as against him‘? and subsequent grantees 
with notice.s* Since a decree of foreclosure in a 
proceeding to which the person haying an equity 
of redemption is not a party is a nullity as to him,*4 
the right of the owner of the equity of redemption 
to redeem from the purchaser under such decree is 
unaffeeted.*> 

[§ 2143] 3. After Transfer of Title. Although 
the statutory period for redemption has not expired 
when the trustee after sale delivers his deed for 
the land, he cannot thereafter be compelled to ac- 
cept money tendered in redemption by a judgment 
creditor as a statutory redemptioner and issue his 
trustee’s deed for the property. The acquisition 
by the holder of the certificate of sale of the owner’s 
estate or interest prior to the expiration of the 
period of redemption does not destroy the right to 
redeem by any person entitled thereto by statute.%? 

[§ 2144] 4. Redemption from Person Previously 
Redeeming. Where a redemption is made by the 
mortgagor himself, there is generally no necessity, 
and no right, of redemption from him by any sub- 
sequent encumbrancer or creditor, since the freeing 
of his title from the encumbrance of the mortgage 
inures to the benefit of his other creditors.8s But 


508, 88 S 592. 
[a] 


76. Winslow v. Clark, 47 N. Y. 261. 
{a] Unauthorized sale to mort- 
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The records of the mortgage 


‘where a statute gives the mortgagor a limited time 


after foreclosure sale in which to redeem, and there- 
after gives a similar right to judgment creditors, a 
mortgagor who has neglected his opportunity and 
allowed a judgment creditor to redeem cannot there- 
after claim the right to redeem from such ered- 
itor.89 It is otherwise as to successive junior mort- 
gagees or judgment creditors. When one effects a 
redemption, the next in order has a right to redeem 
from him.®® To preserve any rights under a junior 
lien the junior creditor must redeem thereunder 
from the senior creditor who has made the redemp- 
tion next prior in time, even if he himself is such 
senior ereditor.2! And while there are still rights 
of redemption outstanding, the lien upon which a 
redemption is made is not merged and extinguished 
in the title of the purchaser at the sale redeemed 
from, but it passes by subrogation to any subse- 
quent redemptioner.®? Only those specifically enu- 
merated by statute may redeem from a prior re- 
demptioner.°* A junior mortgagee cannot in the 
absence of statutory authority redeem from an- 
other junior mortgagee who has redeemed from the 
sale on foreclosure of a mortgage senior to both,®* 
and the fact that a junior mortgagee is given the 
right to redeem from a sale on foreclosure of a 
senior mortgage does not subject him to further re- 
demption by another junior mortgagee.°> One claim- 
ing under a foreclosure of a senior mortgage which 
was foreclosed without making a junior mortgagee 
a party may redeem from the sale in a proceeding 


| by the junior mortgagee in which he seeks to redeem 


from the senior mortgage and to foreclose the junior 
mortgage.°° Where a second mortgagee has fore- 
closed, and subsequently redeems the prior mort- 
gage, as he has a right to do, paying the debt as 
his own, the mortgagor has in the absence of statu- 
tory authority no right to redeem the first mort- 
gage, if his claim is resisted by the second mort- 
gagee.o? 

Assignee of certificate of purchase. Since one 
taking an assignment of the certificate of purchase 
from the foreclosure purchaser is not to be re- 
garded as a redemptioner,®® redemption may be 
made from him by one having a right to redeem 


Ill.— Strang v. Allen, 44 Ill. 428; 
Hudleson v. Hutson, 173 Ill. A. 178. 


I§§ 2142-2144 | 


gagee.—When foreclosure sale to the 
mortgagee, not authorized to pur- 
chase, is disaffirmed, then the mort- 
gagee or his transferee, the pur- 
chaser at the sale, or his privies, if 
in possession of the land, are re- 
garded and considered as mortgagees 
in possession, and are accountable as 
such to the mortgagor or his heirs, 
the purchaser or his vendees being 
regarded as assignees of the mort- 
gage standing in the shoes of the 
mortgagee. Cornelius v. Bishop, 205 
WAT e iD OS; OS Oo ee 


77. Kanawha Coal Co. v. Kana- 
wha) 6te,7 CoalCo:,) L4enh Casa INO; 
7,606, 7 Blatchf. 391; Winslow v. 
Clark, An IN LW. 261s 

78. McKeighan v. Hopkins, 14 


Neb. 86159 1b- NW “RET 
Wot, co Wis. 53. 
79. Fountain v. Pateman, 189 Ala. 


Hoppin v. 


(153, 66 S 75. 


[a] For example, a right to re- 
deem because the mortgagee pur- 
chased without authority at the sale 
under power through a dummy pur- 
chaser cannot be enforced against 
subsequent purchasers without no- 
tice. Fountain v. Pateman, 189 Ala. 
153,166. S) “75. 

80. See supra §-1431. 


81. Cornelius v. Bishop, 205 Ala, 


and of the foreclosure deed are con- 
structive notice of the contents of 
each to all persons claiming title to 
the land through them. Cornelius v. 
Bishop, 205 Ala. 503, 88 S 592. 

[b] A purchase by a partnership 
having a copartner common to a firm 
in which the power to foreclose by a 
sale is vested may be disaffirmed and 
redemption had from the mortgage. 
geutiaig v. Wilson, 205 Ala. 119, 87 
S 549. 


ee Winters v. McKinstry, 14 Man. 
94. 

83. Winters v. McKinstry, supra. 

84. See supra § 1777. 

85. ©’ Dell’ v." Levy, "307" Ty 2107, 
138 NE 608. 

86. Carlson v. Howes, 69 Colo. 


246, 193 P 490. 

[a] Rule applied to sale by a pub- 
lic trustee. Carlson v. Howes, 69 
Colo. 246, 198 P 490. 

87. Williams vy, Williston, 315 Ill. 
178, 146 NE 143. 

88. Lowrey v. Byers, 80 Ind. 443; 
Harms v. Palmer, 61 Iowa 488, 16 
NW 574; Kellogg v. Conner, 10 Paige 
GN Yams dae ‘ 

89. Gustafson v. Durst, 124 Iowa 
203, 99 NW 7388. 

90. U. S.—Woonsocket Sav. Inst. 
v. Goulden, 28 Fed. 900. 


as ae ae v. Sullivan, 85 Ind. 


Iowa.—Raymond vy. Whitehouse, 
119 Iowa 132, 93 NW 292. 

Minn.—Todd v. Johnson, 56 Minn. 
he 57 NW 320, 50 Minn. 310, 52 NW 

[a] Invalidity of first redemption. 
—The fact that the first redemption- 
er’s right to redeem could have been 
resisted because of his lien being de- 
fective does not, where his redemp- 
tion money was accepted, affect the 
validity of subsequent redemptions. 
sede v. Johnson, 56 Minn. 60, 57 NW 

91. Moore v. Penney, 141 Minn. 
454, 170 NW 599, 3 ALR 161. 

$2. Lowry vy. Akers, 50 Minn. 508, 
52 NW 922. 

93. Allison v. Cody, 206 Ala. 88, 
89 S 238; Francis v. Sheats, 153 Ala. 
468, 45 S 241, 127 AmSR 61; Owen v. 
Kilpatrick, 96 Ala. 421, 11 S 476. 
Me ee v. Catchings, 210 

a. ; 303; Allison vy. Co 
206 Ala. 88, 89 S$ 238. Teas? 

95. Allison v. Cody, supra. 

96. Froelich v. Swafford, 33 S. D. 
142, 144 NW 925. 


soe Colwell v. Warner, 36 Conn, 
98. See infra § 2205. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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from the purehaser.°® On the other hand, it has 
been held that a junior encumbrancer by taking an 
assignment of the certificate of purchase instead 
of redeeming cannot preclude a redemption from 
him as redemptioner by another junior encum- 
brancer, although the period within which redemp- 
tion may be made from the original purchaser has 
expired. 1 

Redemption as trustee. Where one redeeming 
does so under such circumstances as to become a 
trustee for others entitled to redeem, they may re- 
deem from him.? Where the right to redeem has 
been mortgaged, if the mortgagee before maturity 
of the debt secured exercises a “right to redeem, he 
will be regarded as holding the title in trust for 
- the mortgagor. <A creditor who, by mutual con- 
sent rat then creditors, redeems with his own 
money holds subject to redemption by such other 
ereditors.* j 

Person redeeming without authority. One who 
without authority redeems may be held as a con- 
structive trustee for the person having the right to 
redeem and whose right he has destroyed. One who 
is not made by statute a redemptioner, but who as- 
sumes to redeem as such, also assumes the obliga- 


99. Martin v. Sprague, 
53, 11 NW 1438. 


i. Muller v. SSO 46 S. D. 295;4-Co; 
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29 Minn., P. C. 205, 13 Reprint 859. 
B. C.— Williams v. Sun L. Assur. 
MS) BOM EHO e el Siowasbdas Rey eal 
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tions and liabilities of such and must permit a lawful 
redemptioner to redeem from him within the period 
given by statute to a subsequent lienholder by judg- 
ment or mortgage for such purpose.® 

Life tenant and reversioner. A dowress to whom 
the mortgaged premises have been assigned as dower 
may redeem from the reversioner who has himself 
redeemed.” 

[§ 2145] G. Estoppel To Redeem. A right of re- 
demption existing in the mortgagor® or in another® 
may be lost through an estoppel to assert it. Soa 
mortgagor may be estopped to claim a right of re- 
demption where he has conveyed the premises to 
the mortgagee’? or has acquiesced in a conveyance 
by the mortgagee to a stranger,’ or when he has 
accepted and retained the surplus proceeds of a 
foreclosure sale without any attempt to redeem from 
it;*? and generally he is so estopped by any declara- 
tions, promises, or conduct on his part, inconsistent 
with his right to redeem, which have so affected 
the rights or actions of other persons that they 
would be materially prejudiced by a redemption 
effected contrary to their justifiable belief.1* But 
the elements of an equitable estoppel generally'* 
must be present,’® and as to the mortgagee, neither 


Mo. 448. 


Nebr.—Mansfield v. Kilgore, 86 


192 NW 750. 
2.) Hunter va Dennis, 11.2) Til. 5638: 
[a] Redemption by widow.— Where 
the mortgagor’s widow pays the 
mortgage debt and takes a deed to 


herself the mortgagor’s heir may 
redeem. Hunter vy. Dennis, 112 I1l. 
568. 


8. Arnold v. Black, 204 Ala. 632, 
Seas LTO. 

[a] TIllustration.—If a mortgage 
executed after the foreclosure of an 
earlier mortgage operated aS an as- 
signment of the mortgagor’s- right 
of redemption from the foreclosure 
sale, the assignment was conditional 
and as security for the debt, and 
when the mortgagee before maturity 
of the debt exercised the right of re- 
demption, she took the title in trust 
for the mortgagor, and the mort- 
gagor was entitled to the property 
on paying the debt and reimbursing 
the mortgagee. Arnold v. Black, 204 
Ala. 632, 87 S 170. 

4 Exton v. Greaves, 1 Vern. Ch. 
138, 23 Reprint 371. 

5. Arnold v. Black, 204 Ala. 632, 
87 S 170. 

{a] Tlustration.—If a mortgage 
executed after foreclosure of an 
earlier mortgage did not operate as 
an assignment of the mortgagor’s 
right of redemption from the fore- 
closure sale, the mortgagee, by 
claiming and exercising such right 
and obtaining a auitclaim deed from 
the party claiming under the Sale, 
destroyed the mortgagor’s right to 
redeem and committed a construc- 
tive fraud on the mortgagor, and 
equity will raise a constructive trust 
in the mortgagor’s favor and vest her 
with the legal title upon her compli- 
ance with her offer to do equity. 
Arnold v. Black, 204 Ala. 632, 87 S 
170. 4 
6. North Dakota. Horse, etc., Co. v. 
Serumgard, 17 N. D. 466, 117 NW 
453, 138 AmSR 717, 29 LRANS 508, 

7. Wilkins Vv. 2a nench, 210) Mie. Vitae 

8 U.. S.—Bolin v. Wilkes, 249 
Bed. 705; 161 CCA. 615. 

Ala.—Hughes, etc., Supply Co. v. 
Carr, 203 Ala. 469, 83 S 472. 

Mass.—Fay v. Valentine, 12 Pick. 
40, 22 AmD 397. 

Mich.—Norton y. Tharp, 53 Mich. 
146, 18 NW 601. 

N. J.—Pace v. Bartles, 47 N. J. 
Eq. 170, 20 A352. 

Or.—Young v. Evans, 104 Or. 619, 
208 P 741. 

Eng.—Smyth v:. Simpson, 7 Moore 


WestLR Pathalles ea WestWkly 1222: 

[a] Hela’ not a conveyance.—A 
letter written by complainant to de- 
fendant, to whom he had assigned a 
contract for the purchase of land as 
security for a loan, stating that he 
could not pay his notes, and that if 
defendant wanted anything he would 
have to take the land is not a con- 
veyance. Schnitter v. Lau, 189 Fed. 


ISVS, ott CCANL55. 


9. Shaw v. Abbott, 61 N. H. 254; 
Woods v. McGavock, 10 Yerg. (Tenn.} 
133; Nelson v. Charleson, LOL iS ae, 
100, 15 DomLR 660, 26 WestLR 865, 
5 WestWkly 995. 

[a] A creditor may estop him- 
self from the right to redeem from 
foreclosure sale by inducing the pur- 
chaser to become such under a prom- 
ise not to redeem: Woods vy. _Me- 
Gavock, 10 Yerg. (Benn.).. 133; 

[b] ‘A junior mortgagee may es- 
top himself from redeeming from a 


Senior mortgage. Shaw v. Abbott, 
62 NG SEs 2545 
[c] Coheir. — An estoppel may 


arise against one of several coheirs 
of the mortgagor without affecting 
the others. Nelson v. Charleson, 19 
B. C. 100, 15 DomLR 660, 26 WestLR 
865, 5 WestWkly Oa, 

10. Mallory v. Aspinwall, 2 Day 
(Conn.) 280. See Robinson v. Fife, 3 
Oh. St. 551 (holding that mere tender 
of a deed to the mortgagee, which is 
oo accepted, is no bar to a redemp- 
tion). 

11. Bolin v. Wilkes, 249 Fed. 705, 
161 CCA 615; Wright v. Whithead, 
14 Vt. 268; Campbell v. Imperial Loan 
Co., 18 Man. 144, 8 WestLR 502. 

[aj] For example, a mortgagor is 
estopped to claim the right to redeem 
where he assisted the mortgagee in 
selling the property at auction, 
agreeing to give a warranty deed to 
the purchaser, and received the pur- 
chase money from the purchaser 
who, in good faith, made extensive 
improvements. Wright v. Whithead, 
14 Vt. 268. . 

12. Norton v. Tharp, 53 Mich. 146, 
18 NW 601. 

1g. Ala—Ivy v. Hood, 202 Ala. 
12de 12:47 OMS sais city (Cy.eus 

Iowa.—Schlawig v. Fleckenstein, 
80 Iowa 668, 45 NW 770. 

Me.—Southard v. Sutton, 68 Me. 
Dion 

Mich.—Graydon v. Church, 7 Mich. 
36. 

Mo.—Kennedy v. Siemers, 120 Mo. 
73, 25 SW 512; Bedford v. Moore, 54 


Nebr. moe 125 NW 1078. 

N. H.— Hardy v. Keene, 67 N. H. 
166, 32 A 759. 

N. J—Johns v. Norris, 27 N. J: 
Eq. 485. 

Vt.—Wright v. Whithead, 14 Vt. 
268. 

Ont.—Rcbson  v. 
Grant Ch. 293. 

[a] Estoppel shown.—(1) Where 
a mortgagor knew of defects in fore- 
closure and for five years remained 
Silent while a purchaser made im- 
provements, satisfied a prior mort- 
gage, and sold the property which 
had greatly increased in value. Pur- 
cell v. Thornton, 128 Minn. 255, 150 
NW 899. (2) Where a mortgagor 
after a void foreclosure delayed for 
nine years in seeking redemption, 
during which time the property had 
increased in value and considerable 
sums had been spent in improve- 
ments by an innocent purchaser. 
Casebolt v. Courtney, 195 SW 746 
[transf 177 Mo. A. 414, 162 SW 1045]. 
(3) Where heir of a mortgagor en- 
tered under a devise of the premises 
by the mortgagee who had purchased 
under a mortgage sale. Richi iv. 
Morisey, 149 N. C. 87, 47, 62 SE 762. 
(4) Redemption upon the ground 
that the time for payment of the 
mortgage debt was extended cannot 
be allowed where the mortgagor 
without protest permits a purchase 
at foreclosure sale. Lewis v. Nunn, 
180. N. C159) 1047 Sir 470: 

14. See Hstoppel §§ 116-247. 

15. U. S.—Peugh v. Davis, 96 U. 
SO 1332, 24elo! edi iT. 

Ark. '—Wood v. Holland, 64 Ark. 
104, 40 SW 704, 

Til. —Wyman y. Friedman, 120 Tl. 
A. 5438. 

Ind.—Watts v. Julian, 122 Ind. 124, 
23 NE 698. 

Ky.—Fitzpatrick v. Baker, 155 Ky. 
175, L599 S Weer. 

Me.—Barton vy. Conley; 119 Me. 581, 
112 A 670. 


Carpenter, Ii 


Mass.—Fay v. Valentine, 12 Pick. 
40, 22 AmD 397, 
N. C.—Eubanks v. Becton, 158 N.C. 


230, 73 SH 1009; Rich v. Morisey, 149 
N. C. 37, 47, 62 SH 762. 

N. D.—Fox v. Nelson, 30 N. D. 589, 
153 NW 395. 

[a] Ibease of property.—A mort- 
gagor who is ignorant of irregulari- 
ties in a sale rendering it voidable is 
not estopped from redeeming by hav- 
ing rented the mortgaged property 
from the mortgagee. Eubanks y. 
Becton, 158 N. C. 230, 73 SE 1009. 
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estoppel nor laches can be set up against the mort- 
gagor when the mortgagee has continuously recog- 
nized and acknowledged the right to redeem.1®° The 
fact that the mortgagor consents that a purchaser 
from a purchaser at foreclosure sale shall take 
possession of the land before the expiration of the 
statutory period of redemption does not in itself 
estop the mortgagor from exercising his right to 
redeem,*’ nor does the fact that he allows the 
purchaser to make improvements on the premises 
where both parties are ignorant of the fact that 
the right to redeem exists.18 The wife of a mort- 
gagor is not estopped to redeem as a judgment cred- 
itor of her husband by reason of the fact that she 
joined in the mortgage merely to release her dower, 
nor by the fact that she joined in the mortgage 
notes which were executed for her husband’s debt.?° 
The mortgagor who has conveyed the mortgaged 
premises subject to the mortgage is not estopped 
by the covenants in his deed from: redemption, a 
personal yuagment on foxeclosure having been ren- 
dered against him.?+ 

Absolute deed as mortgage. Where the mortgage 
is in the form of an absolute conveyance,?? -the 
mortgagor by consenting to a sale by the grantee 
is estopped from redeeming,?? although his consent 
to the sale of a parcel will not have such effect 


{[b] Statement of intention not to 23. 
redeem (1) will not prevent one} 243, 
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Deadman _ v. 
82 NE 592, 
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where he claims nothing as to the parcel sold except 
to be eredited with the purchase price received.** 
The mortgagor is not estopped from redemption 
by the fact that he has taken a lease of the prem- 
ises from the mortgagee,”® nor will he be estopped 
by the fact that he has subsequently referred to 


the original transaction as one of purchase.’® 


Demand for return of payment. Where, pending 
the ascertainment of the amount necessary to re- 
deem, the redemptioner makes a payment on ac- 
count, a demand for the return of such payment on 
a failure to agree as to the amount does not forfeit 
the right to redeem, no element of estoppel being 
present.?? 

[§ 2146] H. Time for Redemption—1. In General 
—a,. Equitable Right. As has been noted, the equita- ~ 
ble right to redeem is regarded as correlative to the 
right to foreclose.28 Hence, ordinarily when the 
right to foreclose is barred, the right in equity to 
redeem is barred,?® at least where the mortgagee has 
been in possession,®® and conversely, the right to 
redeem exists while the right to foreclose exists,*+ 
or while the right to maintain an action upon the 
debt secured exists.?? In the absence of a statute 
to the contrary,** there can in general be no redemp- 
tion before the maturity of the debt secured,** al- 
though a mortgagor has been permitted in equity 


Yantis, 230) Ti. 
120 AmSR_ 291; 


Clain, 60 Cal: 651; Espinosa v. Greg- 
ory, 40 Cal. 58; Wright v. Ross, 36 


lienor exercising his statutory right 
to: redeem from another. Fox ,v. 
Nelson, 30:.N.\;D. 589, 158° NW: 1395. 
(2) The owner of an equity of re- 
demption is estopped as against one 
whom he induced to purchase the 
mortgage by representing that the 
land was not worth more than the 
sum due on the mortgage and that he 
would never redeem. Fay v. Valen- 


eeae 12 Pick. (Mass.) 40, 22 AmD 
[el] Omission of property from 


schedule in bankruptcy.—The owner 
of the record title to a tract of land, 
who is not made a party to a suit to 
foreclose a mortgage thereon, is not 
estopped from asserting his right to 
redeem because, prior to the fore- 
closure, he prepared schedules in 
bankruptcy for his brother and in- 
eluded the land therein, and after- 
ward, in his own petition in bank- 
ruptcy, swore that he owned no real 


estate. Watts v. Julian, 122 Ind. 124, 
23 NE 698. 
{d] Consent to entry.—A mort- 


gagor is not estopped to redeem by 
his written consent to the mortga- 
gee’s entry for the purpose of fore- 
closure by possession, where the 
mortgagee never foreclosed the right 
of redemption by filing the required 
statutory affidavit. Barton v. Con- 
ley, 119 Me. 581, 112° A 570. 

{e] Mere delay upon the part of 
the grantee of the mortgaged prem- 
ises in asserting his claim after 
foreclosure to which he has not been 
made a party, although the convey- 
ance to him was of record, will not 
estop him from redeeming as against 
the purchasers at the foreclosure 
sale and their grantees, Fitzpatrick 
v. Baker, 155 Ky. .175, 159 SW ‘675. 

[f] Ignorance of rights may pre- 
vent estoppel. Wood vy. Holland, 64 
Ark. 104, 40 SW 704. 

16. McAbee yv. Harrison, 50 S. C. 
39, 27 SE 5389. 

17. Wood y. Holland, 64 Ark. 104, 
40 SW 704. 


18. Wood v. Holland, supra. 

19. Johns v. Anchors, 153 Ala, 498, 
45 S 218. 

20. Johns v. Anchors, supra. 

21. Higes v. McDuffie, 81 Or. 256, 


157-P 794,153 P.953. 
22. Absolute deeds as mortgages 
see supra §§ 64-153. 


, 


Noxon v. Glen, 2 NYSt 661; Neijson v. 
Charleson, 19 B. C. 100, 15 DomLR 
ee 26 WestLR 865, 5 WestWkly 

5. 

[a] An heir by consenting to sale 
by tne mortgagee holding under the 
mortgage in the form of an absolute 
deed and accepting part of the pur- 
chase price is estopped to redeem. 


Nelson v. Charleson, 19 B. C. 100, 15: 


DomLR 660, 26 WestLR 865, 5 West 
Wkly 995. 

Permission to grantee to sell as 
determining character of transaction 
see supra § 112. 


24. Todd v. Todd, 164 Cal. 255, 
128 P 413. , 
25. Shultz v. McCarty, 193 Ill. A. 


318; Fort v. Colby, 165 Iowa 95, 144 
NW 393; Jones v. Gillett, 142 Iowa 
506, 118 NW 314, 121 NW 5; Holden 
Land, ete., Co. v. Inter-State Trad- 
ing Co.,.87 Kan. 221, 123 P 733, LRA 


1915B 492. Compare Brockington v. 
Lyneh,oi19° SF @Cx 2%3 sie y Shi '94 
(where, after maturity of a mort- 


gage, the mortgagor placed an abso- 
lute deed in escrow to be delivered 
to the mortgagee in satisfaction of a 
debt unless the mortgagor made 
stated payments, and on his failure 
to make these payments the deed 
was delivered and the mortgagor 
leased the premises from the mort- 
Bagee, remaining in possession and 
paying rent as tenant for five years, 
he was estopped from denying the 
mortgagee’s title and claiming re- 
demption). 

[a] Wente a réméré.—The accept- 
ance of a lease by the debtor in pos- 
session after the termination of the 
redemption period given the grantee 
under an instrument in the form of 
an absolute deed determines’ the 
transaction to have been a sale as 
distinguished from a mortgage, and 
the grantor is estopped to deny the 
grantee’s absolute title. lLatiolais v. 
Breaux, 154 La. 1006, 98 S 620. 

Taking lease from grantee as de- 
termining character of transaction 
generally see supra § 113. 

26. Peugh v. Davis, 96 U. S. 332, 
24 L. ed. 775. 

27. Cusick v. Spencer, 149 Mich. 
434, 112 NW 1111. 

28. See supra § 2072. 

293. Cal. Henderson y. Grammar, 
66 Cal. 332, 5 P 488; Taylor v. Mc- 


Cal. 414; Arrington v. Liscom, 34 Cal. 
365, 94 AmD 722; Cunningham v. 
Hawkins, 24 Cal. 408, 85 AmD 73; 
Coster v. Brown, 23 Cal. 142; Grattan 
v. Wiggins, 23 Cal. 16; Koch v. 
Briggs, 14 Cal. 256, 73 AmD 651: 

Fla.—Judge v. Forsyth, 11 Fla. 257. 

Ill.— Green v. Capps, 142 Ill. 286, 
31 NE 597; Swail v. Seed, 224 Ill. A. 
928 

Iowa.—Mahaffy v. Faris, 144 Iowa 
220, 122 NW 934, 24 LRANS 840; 
Green v. Turner, 38 Iowa 112. 
aan Ge v. Sayre, 2 B. Mon. 

Minn.—Parsons v. Noggle, 23 Minn. 
328; King v. Meighen, 20 Minn. 264; 
Holton v. Meighen, 15 Minn. 69. 
Seen C.—Tucker v. White, 22 N. €. 

Or.—Hurlburt v. Chrisman, 100 Or. 
188, 197 P 261. 

30. Bradley v. Norris, 63 Minn. 
156, 65 NW 357. 

Bar of redemption by adverse pos- 
session see infra §§ 2150, 2152-2157. 

Sl. Shultz v. McCarty, 193 Ill. A. 
318; Leland v. Morrison, 92 S. C. 501, 
75 SE 889, AnnCas1914B 349. 

$2. Cal.—Allen vy. Allen, 95 Cal. 
184, 30 P 213, 16 LRA 646; Taylor v. 
McClain, 60 Cal. 651; De Espinosa v. 
Gregory, 40 Cal. 58; Cunningham v. 
Hawkins, 24 Cal. 4038, 85 AmD 73. 
But see Hall v. Arnott, 80 Cal. 348, 
22 P 200 (holding the rule changed 
by a statute permitting redemption 
until foreclosure). 

Ill.—Cassem, v. Heustis,~ 201 Ill. 
208, 66 NE 288, 94 AmSR 160; Fitch 
v. Miller, 200 Ill. 170, 65 NE 650; 
Carpenter v. Plagge, 192 Ill. 82, 61> 
NE 530; Green y. Capps, 142 Ill. 286, 
31 NE 597. 

Minn.—Bradley y. Norris, 63 Minn. 
156, 65 NW 357; Holton v. Meighen, 


15 Minn. 69. 

Nebr.—Dickson v. Stewart, 71 
Nebr. 424, 98 NW 1085. 
‘a Y.—Borst v. Boyd, 2 Sandf. Ch. 
ag Qh Robinson Vi Wife,<8).Ohaast. 
o . 

Wash.—Catlin v. Murray, 37 Wash. 
164, 79 P 605. 

33. Statutory provisions permit- 
Hemi haat fae before due see supra 


34. Ala—Caldwell  v. 


Caldwell 
157 Ala. 119, 47 S 268. ox 


I a ee, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 214 


—2147] 


to redeem at a date earlier than that fixed in the 
mortgage where he has been led into an unreason- 
able bargain.*® Where the mortgage is payable on 
demand*® or on or before a certain day,®* redemption 
may be had at any time before foreclosure. 
particular time is appointed for the payment of the 
mortgage debt, the mortgage is redeemable imme- 
diately,*> or the mortgagee may require the mort- 
gagor to redeem within such time as the court may 
As elsewhere noted, the equitable right 
_of redemption continues until it is barred by a 
valid, completed foreclosure,*®? or until it is lost by 
waiver or estoppel*! or laches,4? or barred by the 
adverse possession of the mortgagee,#* or an action 
to redeem is barred by limitations.‘ 
right of redemption is not limited to the period 
applicable to the statutory right,* so the expiration 
of the time prescribed by statute for redemption 
does no 
equitable right to redeem of one who is not made 


decree.®? 


in ease of a foreclosure*® 


Conn.—Abbe y. Goodwin, 7 Conn. 
4 


3tT. 

Dak.—Kalscheur vy. Upton, 6 Dak. 
449, 43 NW 816. 
chor = neh era v. Milliken, 71 Me. 
Eng.—Burrows v. Molloy, 2 J. & L. 
521; Brown v. Cole, 14 Sim. 427, 37 
EngCh 427, 60 Reprint 424. 

Ont.—Brethour v. Brooke, 23 Ont. 
668; Patterson v. Dart, 10 OntWR 79 
{[dism app 8 OntWR 800]. 

[a] Reason for rule.—‘If mort- 
gagors were allowed to pay off their 
mortgage money at any time after 
the execution of the mortgage, it 
might be attended with extreme in- 
convenience to mortgagees, who gen- 
erally advance their money as an in- 
vestment.” Brown y. Cole, 14 L. J. 
Cham. S.4167, 168. 

{b] Tender of principal and inter- 
est.—Before the time of payment 
specified in a mortgage deed chancery 
will not, on a tender of the principal 
with interest to the stipulated time 
ef payment and costs, allow the 
mortgagor to redeem, since this 
would be to substitute another con- 
tract for that which the parties had 
entered into. Abbe vy. Goodwin, 7 
Conn, 377. 

[c] Who may object.—A statutory 
provision authorizing any person 
having an interest in the property, 
subject to a lien, to redeem “at any 
time after the claim is due,” is for 
the benefit of the lienholder, and no 
one but he can object to its being 
paid before maturity. Kalscheuer v. 
Upton, 6 Dak, 449, 48 NW 816. 

{[d] Requirement of notice.—The 
rule that a mortgagee who has de- 
manded payment of his mortgage 
debt, or has taken steps to compel 
payment of it, cannot refuse tender 
of his principal, interest, and costs 
on the ground that he is entitled to 
six months’ notice or six months’ in- 
terest in lieu of notice, applies where 
the mortgagee has entered into pos- 
session of the mortgaged property, 
entry into possession being, in effect, 
a demand for payment. Bovill v. 
Endle, [1896] 1 Ch. 648. 

[e] Clog upon redemption. — A 
provision in a mortgage that the debt 
shall not be callable or payable until 
the expiration of a stated period is 
valid and not a clog on the right of 
redemption if the period is reason- 
able. In re Fortescue, [1916] 1 Ir. 
268. 

{f] If period not unreasonable 
mutual restrictions against redemp- 
tion and against demanding payment 
within a stated period are valid. In 
re Fortescue, [1916] 1 Ir. 268. 

Payment before due generally see 
supra § 901. ; 

35. Cowdry v. Day, 1 Giffard 316, 
65 Reprint 936; Talbot v. Braddill, 1 
Vern. Ch. 183, 23 Reprint 402. 

[a] Where prior right to fore- 


MORTGAGES 


ineffective. 


If no 


consideration.*?? 


passed does not 


The equitable | istence.5* 


cut off the 
by the statute,°> 


close given.—A provision in a mort- 
gage prohibiting the mortgagor from 
redeeming for an unreasonable period 
of time, but not precluding the mort- 
gagee from foreclosing within that 
time, is unenforceable. Morgan v. 
Jeffreys, [1910] 1 Ch. 620. 

[b] Attorney and client.—Courts 
will not give effect to a stipulation in 
a mortgage given by a client to his 
solicitor, whereby the mortgagor is 


| restricted from paying off the mort- 


gage money for so long a period as 
twenty years. Cowdry v. Day, 1 
Giffard 316, 65 Reprint 936. 

{c] Unreasonable provisions. — 
Fairclough v. Swan Brewery Co., Ltd,, 
[1912] A. C. 565, AnnCas1912D 957; 
Morgan v. Jeffreys, [1910] 1 Ch. 620. 

36.° Kebabian v. Shinkle, 26 R. I. 
505, 59 A: 743. 

37. In re John, etc., Sts., 19 Wend. 
(N. Y.) 659; Harding v. Pingey, 10 
Jur. N..S..872. 

38. Tucker v. White, 22 N. C. 289. 


39. Baker v. Bailey, 204 Pa. 524, 
54 A 326. 

40. See supra § 2074, 

41. See infra § 2145. 

42. See infra §§ 2149-2158. 

43. See infra §§ 2150, 2152-2157. 
44. See infra §§ 2152-2157. 

45. Adtna L. Ins. Co. v. Stryker, 38 


Ind. A. 312, 73 NE 953, 76 NE 822, 78 
NE 245; Spurgin v., Adamson, 62 
Towa 661, 18 NW 2938; Froelich v. 
Swafford, 85:S. D. 35, 150 NW 476, 
893. .But see Dickson v. Loehr, 126 
Wis. 641, 106 NW 793, 4 LRANS 986 
(in an action to foreclose a contract 
by which land located in a foreign 
state was pledged to secure payment 
of the purchase price, it was held 
that the purchaser was entitled in 
equity to a year in which to redeem 
in accordance with the statute of the 
state in which the action was 
brought, allowing a year for redemp- 
tion after judgment of foreclosure). 

Time allowed in decree permitting 
redemption see infra § 2281. 

46. See infra § 2158. 

47. Odell v. Levy, 307 Ill. 277, 138 
NE 608; Smith v. Wehrheim, 126 Ill. 
A. 328 [aff 226 Ill. 346, 80 NE 908]; 
Holmes v. Bybee, 34 Ind. 262; Cowan 
Tent No. 61 v. Treesh, (Ind. A.) 136 
NE 93; Adtna L. Ins..Co. v. Stryker, 
38 Ind. A. °312,°-73) NE, 9535. 76 NE 
822, 78 NE 245; Tukey v. Reinholdt, 
Gowa) 130 NW. 727; Spurgin .v 
Adamson, 62 Iowa 661, 18 NW 293; 
Newell v. Pennick, 62 Iowa 123, 17 
NW 432; Bunce v. West, 62 Iowa 80, 
17 NW 179; Ayres v. Adair County, 
61 Iowa 728, 17 NW 161; Ten Eyck 
v. Casad, 15 Iowa 524; Froelich v. 
Swafford, 33 S. D. 142, 144 NW 925. 
See Rudolph v. Clay, 194 Iowa 854, 
190 NW 536 [sSuperseding 180 NW 
667] (construing decree). 

48. Randolph v. Bradford, 204 Ala. 
378, 86 S 39; Stockdale v. Cooper, 193 
Ala. 258, 69 S 110; Sanders v. Askew, 


Absolute deed as mortgage. 
though absolute in form, is in fact a mortgage,°° the 
fact that the time for the payment of the debt has 


[42 C.J.) 388 


a party to foreclosure proceedings,*? or in a case 
where the foreclosure proceedings are invalid or 
As to the time allowed for redemp- 
tion, it is entirely immaterial whether the mortgage 
was given for purchase money or for any other 


Where a deed, al- 


eut off the mortgagor’s equity of 


redemption.®+ If the grantor remains in possession 
he may redeem at any time,®? and if the grantee 
takes possession, the right to redeem is not af- 
fected so Jong as the grantee recognizes its ex- 
The period fixed within which the mort- 
gagor may repurchase is to be reckoned from the 
date fixed in the instrument.5+ 

[§ 2147] b. Statutory Right. The statutory right 
of redemption continues during the time prescribed 


and must be exercised within that 
79 Ala. 433. 


bea Robinson vy. Fife, 3 Oh. St. 
50. Absolute deeds as mortgages 


see supra §§ 64-153. 

5 Hubert v. Sistruck, (Ala.) ‘53 
S 819; Fannin v. Devine, 294 Ill. 597, 
128 NE 745; In re King, 215 Pa.-59, 
64 A 324. But compare Bigler v. 
Jack, 114 Iowa 667, 87 NW 700 (per- 
mitting time to be made of the es- 
sence of the contract). 

52. Baker v. Firemen’s Fund Ins. 
Co.;_ 19. Cal 34, 121--P 357, 


53. Gunter v. Smith, 113 Ga. 18, 38 
SE 374. 
Gaches or limitations affecting 


right to redeem see supra § 136. 

54. Johnson v. Prosperity Loan, 
etc., Assoc., 94 Ill. A. 260, : 
eer} Ala.—Jones v. Burden, 20 Ala. 

Ill.—Illinois Nat. Bank v. School 
Trustees, U1inilby Ay 189: 

Iowa.—People’s Sav. Bank v. Me- 
Carty, 88 NW 1076; Harrington v. 
Foley, 108 Iowa 287, 79 NW 64. 

Minn.—Law v. Northfield Citizens’ 
Bank, 85 Minn. 411, 89 NW 320, 89 
AmSR 566; Connecticut Mut. L. Ins. 
Co. v. King, 72 Minn. 287, 75 NW 376. 

N. D.—Mowbray Bank v. Kelland, 
33 N. D382, 157 NW 291. 

[a] Purchaser at execution sale 
of property subsequently ‘sold on 
foreclosure is entitled to redeem 
within the period allowed the mort- 
gagor and is not limited to a shorter 
period prescribed for creditors. Ken- 
dig v. McCall, 133 Iowa 180, 110 NW 
458, 119 AmSR 594. 

[b] Where a person has the right 
in dual capacities to redeem from 
sale (1) the fact that the time limit 
within which to redeem in one ea- 
pacity has elapsed does not preclude 
his right to redeem in the other ca- 
pacity. Heinroth v. Frost, 250 Ill. 
102, 95 NE 65. (2) Where a statute 
provides different periods of redemp- 
tion from foreclosure sale in favor 
of a mortgagor and those claiming 
under him on the one hand, and judg- 
ment or decree creditors on the other 
hand, a junior mortgagee whose right 
to redeem as such has been limited 
to that granted the mortgagor, by 
reason of his having been made a 
party to the foreclosure of the senior 
mortgage, may nevertheless redeem 
as a decree creditor within the longer 
period granted such creditors where 
he has obtained a decree foreclosing 
his own mortgage. Whitehead vy. 
Hall, 148 Ill. 253, 35 NE 871. 

[c] Redemption from redemp- 
tioner.—Under a statute authorizing 
redemption within a year from sale 
by the owner: of equity or lienholders, 
and from a redemptioner other than 
the owner of equity by other lien- 
holders within sixty days of redemp- 
tion, even though after expiration of 
such year, lienholders prior to the 


384 [42 C.J.] 


time.®® 


statute of limitations.®’ 


Prior to sale. 


such conveyance is executed.®* 


redemptioner, who do not redeem 
within the year, may nevertheless re- 
deem within sixty days from redemp- 
tion by such junior lienor. Mowbray 
Bank vs Kelland, 33 N, D. 382, 157 
NW 291. 

[d] Accrual of right.—Where the 
property sold is at the risk of the 
purchaser from the time of the sale, 
even though not yet confirmed, a re- 
demptioner need not await confirma- 
tion before redeeming. Jones v. 
Burden, 20 Ala. 382. 

56. U. S.—Benedict v. Setters, 261 
Fed. 492. 

Ala.—Jackson v. Lane, 213 Ala. 344, 
105 S 223; Grace v. Montgomery, 207 
Ala. 188, 92 S 412; Wood v. Vogel, 


DOA BAA. OD zae Ou) ou Laas) Acre n gay. 
Bridgeford, 84 Ala. 295, 4 S 266; 
Mewburn v. Bass, 82 Ala. 622, 2 S 
520. 


Cal.—Collins v. Scott, 100 Cal. 446, 
84/P 1.085. 

Ill.—Moore v. Linn, 287 Ill. 34, 122 
NE 129; Bozarth v. Largent, 128 Ill. 
95, 21 NE 218; Dunn v. Rodgers, 43 
Til. 260. 

Ind.—Luken v. Fickle, 42 Ind. A. 
445, 84 NE 561. 

Iowa.—Lindsey v. Delano, 78 Iowa 
350, 43 NW 218; McConkey v. Lamb, 
yf Towa 636, 33 NW 146; Newell v. 
Pennick, 62 Iowa 123, 17 NW 432; 
Davis v. Spaulding, 36 Iowa 610. 

Kan.—Stewart v. Park College, 68 
Kan. 465, 75 P 491. 

Ky.—Costigan v. Truesdell, 119 
Ky. 70, 883 SW 98, 26 KyL 971. 

Mass. —Taylor v. Dean, 7 Allen 251. 

Mich.—Sanford v. Cahoon, 63 Mich. 
223, 29 NW 840. 

Minn.—Hoover v. Johnson, 47 
Minn. 434, 50 NW 475; Cuilerier v. 
Brunelle, 37 Minn. 71, 33 NW 123. 

Mont.—Montana Banking Corp. v. 
Hein, 52 Mont. 238, 156 P 1085. 


Nebr.—Philadelphia Mortg., etc., 
Co. v. Gustus, 55 Nebr. 435, 75 NW 
ALOT: 

N. D.—State v. Herman, 36 N. D. 


177, 161 NW 1017; Little v. Worner, 
11 N. D. 382, 92 NW 456. 

Wy o.— Wright v. Walker, 31 Wyo. 
233, 355 P75. 

[a] Contrary provision on deed.— 
A statutory redemption after fore- 
closure sale must be made within the 
time named in the statute, although 
a different time is certified on the 
back of the deed by the officer who 
made the sale. Johnstone vy. Scott, 


11 Mich. 232. 
[b] Failure to give notice.—A|- 


though the statute requires that no- 
tice that the time for redemption 
will expire and that a deed will be 
made shall be given a specified time 
before the expiration of the statutory 
period for redemption, failure to give 
such notice within the time pre- 
scribed will not extend’ the time for 
redemption, although it will preclude 
the purchaser from obtaining a deed 
until the expiration of the statutory 


General statutes of limitations do not ap- 
ply,°* and conversely, it has been held that the stat- 
ute conferring the right of redemption is not a 
Exceptions contained in 
general statutes of limitations do not apply to a 
statutory period of redemption,°® as, for example, 
saving clauses in favor of minors.® 

Where a statute confers a right of 
redemption until the land has been sold pursuant 
to a power of sale contained in the mortgage, the 
right of redemption is not terminated so long as 
the sale remains executory.®? Hence, where the sale 
is at public auction and at the time it is contem- 
plated that there shall be executed a future con- 
veyance, the right of redemption is not cut off until 
So where the stat- 
ute provides that, upon confirmation of the sale, 
the deed shall be a bar to all claim, right, or equity 
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a 


re§ 2147-2148 


of redemption therein, the right of redemption is 
not barred until confirmation of the sale.%4 
Purchase-money mortgages. 
sions of the statutes in some jurisdictions, a shorter 
period is afforded for redemption in the case of 
purchase-money mortgages than in the case of other 


By express provi- 


mortgages, unless a stated portion of the anaes 


time from the giving of n 
Bhelan iv. Morris,’ 32) (S3eD.) 174; 143 
NW 470. 
Agreements extending time see in- 
fra § 2160. ’ 
57. Wood v. Vogel, 204 Ala. 692, 


87 S 174; Mewburn v. Bass, 82 Ala. 
622, 2S 520 

58. Wood v. Vogel, 204 Ala. 692, 
87 S 174; Mewburn v. Bass, 82 Ala. 
622, 2 S 520; Modica v. Combs, 158 
Ark. 149, 249 SW 567. 

[a] Distinguishing feature.—The 
period within which redemption may 
be had affects the right, and not the 
remedy whereas a statute of limita- 
tions operates upon the remedy only. 
Wood v. Vogel, 204 Ala. 692,87 S 174. 

{b] Relief Act.— Extending the 
period of statutory limitations does 
not apply to the period of statutory 
redemption. Wood v. Vogel, 204 Ala, 
692.) 8i= S174 

59. Mewburn v. Bass, 82 Ala, 622, 
2 $8, 520. 

60. Dinkins v. Latham, 202 Ala. 
101, 79 S 493; Mewburn v. Bass, 82 
Ala. 622, 2 S 520; Modica v. Combs, 
158 Ark. 149, 249 SW 567; Walker v. 
Chessman, 75 N. H. 20, 70 A 248. 

[a] Minor heéirs.—The fact that 
the heirs of a deceased mortgagor 
were minors at the time the mort- 
gagee went. into possession under 
process of law will not extend their 
right to redeem. Walker v. Chess- 
man, 75 N. H. 20, 70 A 248. 

61. See statutory provisions. 

Beal v. Attleborough Sav. 
Bank, 248 Mass. 342, 142 NE 789. 
Beal v. Attleborough Sav. 
supra. 

64. Gerhardt v. Ellis, 134 Wis. 191, 
114 NW 495. 

65. See statutory provisions. 

[a] Held not a purchase-money 
mortgage.—A mortgage given by the 
purchaser of property after the pur- 
chase has been completed is not a 
purchase-money mortgage, although 
the proceeds are used by the pur- 
chaser to pay an overdraft upon his 
bank account caused by his check 
given for a portion of the price of 
the property purchased. Perry v. 
Gillespie, 113 Kan. 555, 215 P 273. 

[b] The purpose of such a provi- 
sion is to prevent abuse of the re- 
demption privilege which is ordi- 
narily fixed at eighteen months from 
the date of sale. Robertson v. Swart, 
112 Kan. 469, 211 P 113. 

{c] Determination of amount of 
payment.—(1) In the case of the pur- 
chase of property encumbered by a 
mortgage, the full amount of the 
purchase price rather than the value 
of the equity of redemption is to be 
taken into consideration in determin- 
ing whether one third of the pur- 
chase price has been paid. Chas- 
tain v. Walton, 120 Kan. 157, 242 P 
479. (2) Where a purchaser from a 
contractual vendee of premises as- 
sumes the payment of the amount 


price has been paid.®%° 

Abandonment of premises. 
redemption is fixed by statute in some jurisdictions 
in cases wherein the premises have been abandoned 
or are not occupied in good faith.®® 

[§ 2148] 2. Computation of Time.* 
nary rules applicable in the computation of time 
for the performance of particular acts®® are appli- 
cable in the computation of the time permitted for 
redemption,®® as are general statutory provisions 
as to the computation of the time in which any 


A shorter period for 


The ordi- 


due by the vendee upon the original 
contract of purchase and also the 
payment of: an additional sum, an 
amount raised by the contractual 
vendee by mortgage of the premises 
and applied to the discharge of his 
indebtedness to his vendor cannot be 
considered in determining whether 
the purchaser has paid more than 
one third of the purchase price. Ruf 
v. Grimes, 104 Kan. 335, 179 P 378. 

[da] “Fictitious values, arbitrarily 
assigned for trading purposes, should 
be disregarded in determining’ wheth- 
er one third of the purchase price 
had been paid.” Robertson vy. Swart, 
112 Kan. 469, 211 P 113. 

66. See statutory provisions. 

{a] Farming land.—Where the 
great preponderance of the evidence 
shows that the premises are unoccu- 
pied, the farm residence vacant, 
many of its windows broken, its 
foundation undermined, the arable 
land idle and untilled, the windmills 
dismantled, the barns and outbuild- 
ings, collapsed or collapsing, and 
without any appearance of being in 
the possession of any bona fide care- 


taker, the redemption period will be 
limited to six months. Murphy 
Mortg. Co. v. Epp, 99 Kan. 706, 162 


P 1170. 

[b] Review.—Where the statute 
provides that, where the mortgage is 
for purchase money or the premises 
have been abandoned or not occu- 
pied in good faith, the period of re- 
demption shall be six months, error 
in fixing the period of redemption at 
six months is not shown by the mere 
fact that it is not alleged in the pe- 
tition and it has not appeared in 
evidence that the mortgages are 
given for purchase money, where 
there is nothing in the abstracts on 
appeal to show that there was not 
other sufficient reason for fixing the 
period of redemption at six months. 
Clark Inv. Co. v. Cunningham, 108 
Kan. '703, 197 PP 212) 


87. Determination as to laches see 
infra § 2149. 

Period of limitation see infra 
§ 2152. 

68. See Time [388 Cyc 306]. 


69. See cases infra this note. 

[a] Excluding day of entry.—In 
computing the three years after en- 
try for condition broken, within 
which the mortgagor may redeem, 
the day of entry is to be excluded. 
Wine v. Davis, 7 Me. 31; Fuller v. 
Russell, 6 Gray (Mass.) 128; Ricker 
v. Blanchard, 45 N. H. 39 

[b] ast ‘day Sunday.— Where the 
last day of the statutory year for 
redemption after sale falls on Sun- 


day, a redemption made on _ the fol- 
lowing Monday is good. Bovey de 
Laittre Lumber Co. v. Tucker, 48 


Minn. 223, 50 NW 10388. 

[c] Meaning of months.—Where 
the time allowed for redemption is a 
specified number of months, calen- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


’ 
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act provided by law is to be done.’° 
providing for a period of redemption ‘‘from the time 
of sale’’"* or from ‘‘the day of sale,’’7? the time 
begins to run from the day upon which the property 
is sold or struck off, although, where the statute 
so provides, the period may run from the filing of 
notice of sale with the proper officer,’ or from the 
filing of the deed.74 Under a statute providing that, 
where a mortgage contains a waiver of appraise- 
ment, no order for sale upon foreclosure 
for six months after the date of judgment, the time 
runs from the date of the judgment and not from 
the time at which it was filed and recorded.’® 
der'statutes providing for foreclosure by entry and 
possession,*® the time for redemption runs from the 
time of entry and taking of possession by the mort- 
Under a statute providing for 
foreclosure by publication of notice,*® where the 
mortgagor is allowed to redeem after three years 
after the publication, such period begins to run from 
the last publication of the notice of foreclosure 


gagee to foreclose.77 


required.”® 


Where an injunction suspends the operation of a 
decree of foreclosure, the tirhe of redemption limited 


dar months are to be understood, not 
lunar months. Gross v. Fowler, 21 
Cal. 392; Biddulph v. St. John, 2 Sch. 
& Lef. 521. 
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70. Styles v. 
515, 184 NW 702. 

71. Trombley v. Klersy, 147 Mich. 
370, 110 NW 940 

72. Piatt v. Flaherty, 96 Kan. 42, 
149 .P, 734; Trenery. v.— American 
Mortg. Co., sti S. 23506, 78 NW 992. 

73. Thompson v. Foster, 21 Minn. 


319. 
Lilly v. Gibbs, 39 Mich. 394. 

75. Miller v. Farmers’ Nat. Bank, 
94 Okl. 101, 221 P 71. 

76. See supra §§ 1200-1328. 

77. Freeman v. Paul, 3 Me. 260, 14 
AmD 237; Scott v. McFarland, 13 
Mass. 302; Pomeroy v. Winship, 12 
Mass. 514, 7 AmD 91; Newall v. 
Wright, 3 Mass. 138, 3 AmD 98; Ers- 
kine v. Townsend, 2 Mass. 493, 3 
AmD 71. 

Sufficiency of entry and notice see 
supra §§ 1221-1243. 

78 See supra §§ 1329-1340. 


Dickey, 


tee Holbrook v. Thomas, 38 Me. 

6. 

ieee TEGO Ai SOUR St NA UTS fleet 
gl. Lindsey vy. Delano, 78 Iowa 


350, 43 NW 218. 

82. Fox y. Nelson, 30 N. D. 589, 
153 NW 395. 

83. Hudleson v. Hutson, 173 Ill. A. 
178. 

{a] Judgment recovered after ex- 
piration of original period may sup- 
port redemption. Hilton v. Meier, 
257 Tll. 500, 100 NE 962; Meier vy. 
Hilton, 207 Ill. 174, 100 NE 520. 

84. U. S.—Simmons v. Burlington, 
SW Os ABS Cov RBI Shy arltsse, SUs SKOn gan is 
40 L. ed. 150; Harter v. Twohig, 158 
U. S. 448, 15 SCt 8838, 39 L. ed. 1049; 


Slicer v. Pittsburg Bank, 16 How. 
571, 14 L. ed. 1063; Hughes v. Ed- 
wards, 9 Wheat. 489, 6 L. ed. 142; 


Fraker v. Houck, 36 Fed. 403; Amory 


v. Lawrence, 1 F. Cas. No. 336, 3 
Cliff) 523. 
Ala.—Lucas v. Skinner, 194 Ala. 


492, 70 S 88; Summerford v. Ham- 
mond, 187 Ala. 244, 65 S 831; Elrod 
Vv. ‘Smith, 130 Ala; 212, 30 S 420; 
Askew v. Sanders, 84 Ala. 356, 4 S 


167. 
Ark.—Jackson y. Becktold Print- 
ine. ete. ©o., so) Ark, 591) 1129'S w 


161, 20 LRANS 454. 
Fla.—Drumright v. 

Fila. 510, 62 S 594. 
Ga.—Southern R. Co. v. Lancaster, 

149 Ga. 434, 100 SE 380. 
Ill—Wyman vy. Hageman, 318 Ill. 


[42 C. J.—25]. 
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Under statutes 


statutory 


shall issue 


Un- 


64, 148 NE 852; Bigoness v. Hibbard, 


267 ll, 301, 108 NE 294; Clary v. 
Schaack, 253 Ill. 471, 97 NE 1070; 
Deadman v. Yantis, 230 Ill. 243, 82 
NE 592, 120 AmSR 291; Walker v. 
Warner, 179 Ill. 16, 53 NE 594, 70 
AmSR 85; Hastman v. Littlefield, 164 
Tl. 124, 45 NE 1387; McDearmon v. 
Burnham, 158 Ill. 655, 41 NE 1094; 


Miller v. Shaw, 103 Ill. 277; Mulvey 
VeeGibbpons,: Si Tis 3603) Mian tv 
Burges, 70 Ill. 604; Seymour v. 
Bailey, 66 Ill. 288; Hallesy v. Jack- 
Son) 66° Li. £39); “Nix v.. King do. BE. 
434; Kenyon v. Shreck, 52 Ill. 382; 
Hamilton v. Lubukee, 51 Ill. 415, 99 
AmD 562; Walker v. Schum, 42 Ill. 
462; Mason v. Stevens, 91 Ill. A. 
623; Mann v. Jobusch, 70 Ill. A. 440. 

Ind.—Ferguson v. Boyd, 169 Ind. 
537, 81 NE 81, 82 NE 1064 [transf 
(A.) 79 NE 549]. 

Iowa.—Cooney v. Coppock, 119 
Iowa 486, 93 NW 495; Adams v. Hol- 
den, 111 Iowa 54, 82 NW 468. But 
see Tukey v. Reinholdt, 130 NW 727 
(where the right to redeem from a 
foreclosure sale was manifest to all 
parties at all times and nothing has 
ever been done to cut it off, there 
is nothing in the plea of laches to 
prevent a junior mortgagee from re- 
deeming where not made a party to 
foreclosure of the senior mortgage). 

Ky.—U. S. Bank v. Carroll, 4 B. 
Mon. 40; Pickens v. Walker, 3 Dana 
167; Hopkins v. Stephenson; 1 J. J. 
Marsh, 341. 

Mass.—Chace v. Morse, 189 Mass. 
559, 76 NE 142; Tetrault v. Fournier, 
187 Mass. 58, 72 NE 351; Learned v. 
Foster, 117 Mass. 365; Webb v. Night- 
ingale, 14 Allen 374. 

Mich.—Emmons vy. Van Zee, 78 
Mich. 171, 48 NW 1100; Gantz v. 
Toles, 40 Mich. 725; Hoffman v. 
Harrington, 33 Mich. 392; Reynolds 
ve. Green; “10°. Mich. 355°) “Cook -*y. 
Finkler, 9 Mich. 131. 

Mo.—Ferguson vy. Soden, 111 Mo. 
208), 69) SVE ieee ool Aurtolre. te dar 
Schradski v. Albright, 93 Mo. 42, 5 
SW 807; Kline v. Vogel, 90 Mo. 239, 
1 SW 733, 2 SW -408; McNew v. 
Booth, 42 Mo. 189. But see Spurlock 
v. Sproule, 72 Mo. 503 (a mere delay 
will not bar a clear right to equi- 
table relief, particularly where the 
party has no .remedy at law); 
Bollinger v. Chouteau, 20 Mo. 89 (suit 
allowed thirty years after a defec- 
tive foreclosure and fifteen years 
after mortgagee took possession). 

Mont.—Grogan y. Valley Trading 

yy, GX) Korea, PADS WGy NS Ale 

N. J.—Pace v. Bartles, 47 N. J. Eq. 
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by the deeree does not run pending the injunction.®° 

Where a junior lienor is made a party to foreclo- 
sure proceedings but a decree is not rendered against 
him until after the property is sold upon a decree 
against the mortgagor, he is entitled only to the 
period of redemption after the time the 
decree is entered against him.®+ 

Redemption from redemptioner. 
period for redemption from a prior redemptioner 
has been held not to begin to run until the filing of 
the notice of redemption as required by statute.® 
Where a statute provides a period within aio 
judgment creditors may redeem and also provides 
a period for redemption from a redeeming judg- 
ment creditor, such period controls as to the right 
to redeem from such redeeming creditor without re- 
gard to the expiration of the time allotted for 
redemption allowed to all judgment creditors.** 

[§ 2149] 8. Laches and Limitations Affecting 
Right To Redeem—a. Laches Generally. Neglect or 
delay under circumstances amounting to laches may, 
according to the generally accepted rule, preclude 
the assertion in equity of the right to redeem,** al- 
though there is some authority to the contrary hold- 


A statutory 


170, 20 A 352; Chapin v. Wright, 41 
N.. J. Eq. 4388, 5 A 574; Ketchum’ v. 
Johnson, 4 N. J. Eq. 370. 

N. Y.—Denn v. Wynkoop, 8 Johns. 
168; Bergen v. Bennett, 1 Cai. Cas. 1, 
2 AmD 281; Slee v. Manhattan Co., 
1 Paige 48. 

N. C.—Simmons vy. Ballard, 102 N. 
(Oe 105, 9 SE 495; Houck v. Adams, 98 
INnaGs 519, 4 SE 502. 


N. D.—Jungkunz v. Comonow, 43 
N. D. 212, 174 NW 68. 

Oh.—Piatt v. Smith, 12) Oh. St. 
561. 

Pa.—Baker v. Bailey, 204 Pa. 524, 
54 A 326. 


R. I.—Dispeau v. Pawtucket First 
Nat. Bank, 24 R. I. 508, 53 A 868; 
Hall v. NVestcott, Ws Ri Boss Tayo ke 


629. 

S. C.—McAbee v. Harrison, 50 S. C. 
39, 27 SH 539. 

Ss. D.—MacGregor v. Pierce, 17 S. 
Dy 515" 95 EN We 28. 

Tex.—Flack v. Bremen, 45 Tex. 
Civar An “473,- 101 (SW baw. spat see 
Holmes v. Tennant, (Commn. A.) 
231'SW 3138 [rev (Civ. A.) 211 SW 
798] (the mortgagee, or one holding 
his interest under a will, is not en- 
titled, in a suit by mortgagor to 
have. a trust declared in the land, to 
invoke the defense of stale demand). 


Vt.—Mellish v. Robertson, 25 Vt. 
603; Smith v. Blaisdell, 17 Vt. 199. 
Wash.—Snipes v. Kelleher, 31 


Wash. 386, 72 P 67. 

W. Va.—Drake vy. O’Brien, 99 W. 
Va. 582, 130 SE 276. 

Wis.—Brown v. Johnson, 115 Wis. 
430, 91 NW 1016. 

B. C.—Williams v. Sun L. Assur. 
Co.) Ltd, 16 B. C2 37054 DomLR 655, 
21 WestLR 271, 1 WestWkly 1222. 

Ont.—Stanton v. McKinlay, 1 Grant 
Err. & App. 265; Simpson v. Smyth, 
1 Grant Err. & App. 172; Kay v. Wil- 
son, 24 Grant Ch. 212; Skae v. Chap- 
man, 21 Grant Ch. 534; Arkell v. 
Wilson, 5 Grant Ch. 470; McLellan v. 
Maitland, 38 Grant Ch. 164. 

But see Procter v. Cowper, 2 Vern. 
Ch. 377, 23 Reprint 838 (redemption 
allowed after fifty-eight years). 

[a] haches held shown.—Where 
wife did not sue until fourteen years 
after the sale of husband’s property, 
although within a year after her 
husband’s death. Bigoness v. Hib- 
bard, 267 Ill. 301, 108 NE 294. 

[b] aches held not shown.—(1) 
By reason merely of the failure to 
pay interest or to apply for redemp- 
TION. Carter W.) Bell 21) BivGais5 ew 
DomLR 248, $1 WestLR Los West 
Wkly 47. (2) Where a bill to ob- 
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ing that the right to redeem will continue indefi- 
nitely until barred by foreclosure or by adverse 
possession,*® and that it is not lost by lapse of time 
while the mortgagor is in possession occupying for 
himself and not for the mortgagee.*® Laches will 
more readily defeat the right to redeem where the 
mortgage character of the instrument is in issue 
than in the case of an admitted mortgages? Fur- 
ther, a great increase in the value of the property 
has an important bearing upon the existence of 
laches.8°& Where a final order of foreclosure is set 
aside, questions as to limitations and laches as to 
the right to redeem based upon its existence fall 
with it.8° Where an action to redeem has been 
prosecuted to a decree permitting redemption, the 
right to redeem may be lost by laches in proceeding 
after the decree.”° 

Length of delay. While it has been held that no 
lapse of time short of that prescribed by the statute 
of limitations should be held to bar the right of 
redemption,®* a court of equity may deny relief on 
the ground of laches, even after a much shorter 
period, when there has been great negligence, un- 
explained acquiescence in an adverse claim, or in- 
tervening rights of third parties.°2 A mortgagor 
asserting his rights immediately upon a claim of 
absolute ownership by the mortgagee is not guilty 
of laches.% 

Disability. Where a person under disability sues 
to redeem within a reasonable time after becoming 


tain relief on the ground that the 
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legally capable, he is not charged with laches. 

Ignorance of right. There can be no imputation 
of laches against a party who was meanwhile igno- 
rant of his rights.°° 

United States as redemptioner. Laches will not 
bar a bill filed by the United States to redeem from 
a mortgage property purchased by it at a sale under 
execution in its favor.?® 

Part of land sold by mortgagee. Where a mort- 
gage covers several parcels of land, some of which 
have been sold by the mortgagee absolutely while 
others remain in his possession, the: fact that the 
right to redeem, as to the purchasers, is lost by 
lapse of time will not bar the remedy as against 
the mortgagee if otherwise well founded. 

[§ 2150] b. Application by Analogy of Statutes 
Barring Right of Entry. Although a statute of limi- 
tations prescribing the time within which an ac- 
tion at law for the recovery of land shall be 
brought?’ is inapplicable to an action in equity to 
redeem,®? the courts of equity in the absence of 
an express statute limiting the time in which an 
action to redeem may be brought? have, in fixing a 
rule as to such time, adopted by analogy the period 
fixed by such statutes of limitations,’ and have held 
that the equity of redemption will be barred where 
the mortgagee has been in actual possession with- 
out recognition of the mortgage title for the length 
of time which would bar the right of entry at law,* 
at least where there have been no circumstances 


mortgage was procured by fraud was 
dismissed in 1905 and bill for re- 
demption filed in 1908. Heard v. 
Heard, 181 Ala. °230; 61,S 3438. (3) A 
mere delay of fourteen months be- 
fore suit to cancel. sheriff's deeds 
covering land sold on foreclosure or 
to be allowed to redeem from exe- 
ecution and foreclosure sales. Hamil- 
ton v. Hamilton, 51 Mont. 509, 154 P 
717. (4) Where the mortgagees made 
no claim of ownership or title ad- 
verse to that of the mortgagor until 
within two years before suit brought 
and the delay -in bringing suit had 
not prejudiced the mortgagees’ 
rights. O’Brien v. Hovey, 239 Maes. 
37, 131 NE 342. 

Te] Recognition of right. Delay 
unaccompanied by any change for the 
worse in the situation of the parties 
and acauiesced in by those interested 
with the continuous recognition of 
the character of the transaction as an 
equitable mortgage .is not in itself 
ground for refusing to permit a re- 
demption. Potter v. Kimball, 186 
Mass. 120, 71 NE 308. 

85. McPherson v. 
Me. 329, 3386, 17 A 164. 

“The duration of the mortgagor’s 
right to redeem is clearly defined by 
law, and one the court cannot 
abridge, or enlarge. by a single day.” 
McPherson v. Hayward, supra. 

g6. Bird v. Keller, 77 Me. 270. 

87. Browning v. Browning, 91 W. 
Va. 196, 112 SE 314. 

88. Sinclair v. Gunzenhauser, 179 
Ind. 78, 98 NE 387, 100 NE 376. 

89. Martin v. Evans, 39 Ont. L. 
479, 12 OntWN 177, 37 DomLR 376 
[allowing app 12 OntWN 52]. 

90. Dale v.° Shirley, 8 B. Mon. 
(Ky.) 524; Re Leslie, 23 Ont. 143. 

91. Moore v. Dick, 187 Mass. 207, 
72 NE 967; Houston vy. National Mut. 
Bldg., ete., Assoc., 80 Miss. 31, 31 S 
540, 92 AmSR 565; Ross v. Leavitt, 
70 Neuer 602, 50 aN 110; Mellish v. 
Robertson, 25 Vt. 603. ‘See Hall v. 
Westcott, Gly cae 1 373, 5 A 629 (hold- 
ing that a failure to redeem from a 
mortgage for six years and a half 
does not constitute laches). 

“Mere lapse of time, short of the 


Hayward, 81 


period fixed by the statute of limita- 
tions, will not bar a claim to equi- 
table relief, where the right is clear, 
and there are no countervailing cir- 
cumstances. In doubtful cases, long 
or unreasonable delay may some- 
times turn the _ scales.” Kelly v. 
Hurt, 61 Mo. 463, 466. 

[a] For example, an action to re- 
deem from a mortgage is not barred 
by laches by mere lapse of time, al- 
though commenced on the last day 
before the expiration of the statu- 
tory period. Cox v. American Free- 


hold, ete.,° Mortg. Co., 88 Miss. 88, 
40 S 739. 
[b] When the writing is in the 


form of a mortgage, or when it has 
been constantly recognized as such, 
lapse of time short of fifteen years 
is regarded as undone Mellish 
v. Robertson, 25 Vt. 60 

92. Bower v. Stein, faq Fed. 673, 
101, CCA 299; Lucas v. Skinner, 194 
Ala, 492, 70 Ss 88; Walker v. Warner, 
179 Ill. 16, 53 NE 594, 70 AmMSR 85; 
Castner v. Walrod, 838 Ill. 171, 25 
AmR 369. But see Coates v. Wood- 
worth, 13 IfIll. 654 (mot barred by 
lapse of time less than period of 
limitations). 

[a] The principle on which an 
equity of redemption is founded is 
relief against forfeiture; and _ the 
equity is not to be allowed where 
the mortgagee has been guilty of no 
misconduct and from the dealings of 
the parties the allowance would work 
injustice, although twenty years 
have not elapsed since the right to 
redeem accrued. Skae v. Chapman, 
21 Grant Ch. (Ont.) 534, 

98. Gehl Co. v. Brahm, 177 Wis. 
222, 187 NW 1011. 

94. Rainey v. McQueen, 121 Ala. 
TOM 2b e192 Oy 

[a] For example, where a suit to 
redeem from a mortgage is brought 
by the mortgagor’s heir within a year 
after attaining his majority, he is 
not chargeable: with laches. Rainey 
v. McQueen, 121 Ala. 191, 25 S 920. 

$5. Jackson v. Lynch, 129 Ill. 72, 
21 NE 580, 22 NE 246; Barnes v. 
Boardman, 152 Mass. 391, 25 NE 623, 
9 LRA 571; Depew v. Dewey, 2 
Thomps. & C. 515, 46 HowPr 441 


[app dism 56 N. Y. 657 mem]; Faulds 
Vv. (Harper, 11 Cany S. Cr 639; 

96. U.S.) v..dnsley;. 130, Us (S.e263, 
9 SCt 485, 32 L. ed. 968: 

97. Dexter v. Arnold, 7 EF. Cas. 
No. 3,857, 1 Sumn. 109. 

98. Limitations of actions for re- 
covery of land generally see Limi- 
tations of Actions §§ 57-64. : 

99. Wells v. Morse, 11 Vt. 9. 

1. See infra § 2152. 

2. Adverse possession generally 
Adverse Possession 2 CC. J. 


fe 

3. U. S.—Slicer v. Pittsburg Bank, 
16 How. 571, 14 L. ed. 1063; Hughes 
putes) 9 Wheat. 489, 6 L. ed. 


Ala.—Coyle v. Wilkins, 57 Ala. 108. 


eee ene v. Dwinal, 35 Me. 
Mo.—MeNair v. Lot, 34 Mo. 285, 84 
AmD 78. 
N. Y.—Moore vy. Cable, 1 Johns. 
Chissb. 


Oh.—Clark v. Potter, 32 Oh. St. 49; 
Robinson v. Fife, 3 Oh. St. 551. 

Eng.—Anonymous, 8 Atk. 318, 26 
Reprint 982; Aggas v. Pickerell, 3 
Atk. 225, 26 Reprint 931; Pearson v. 
Pulley, 1 Chy Gas: 102,22) Repgume 
714; Cholmondeley vy. Clinton, 2 Jac. 
& W. 1, 187, 37 Reprint 527, 14 ERC 

“The possession of a mortgagee 
for the period of twenty years, with- 
out any payment of interest by the 
mortgagor, or any dealings between 
him and the mortgagee in relation to 
the premises mortgaged, is presump- 
tive evidence of foreclosure.” Bleth- 
en v. Dwinal, 35 Me. 556, 561. 

“The actual possession of the mort- 
gagee- continued for twenty years, 
without any payment of interest by 
the mortgagor, or any thing done or 
said during that period, to recognize 
the existence of the mortgage, or to 
acknowledge it on the part ‘of the 
mortgagee, would clearly operate as 
a bar to redemption by the mort- 
gagor. This has been so long and so 
clearly settled, that it would be a 
useless waste of time to refer to the 
authorities upon so well known a 
subject.” Cholmondeley v. Clinton, 
supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to account for the neglect,* and 


equity of redemption will not be barred by posses- 
It has, however, been 
held that, while redemption after the lapse of such 
time will not be favored, it is not absolutely barred,® 
and it has also been held that a limitation ap- 


sion for a shorter time.® 


plicable to an action at law for 


land will not be followed in equity in an action to 
redeem upon the ground that the jurisdictions are 


not conecurrent.* 
Recognition of mortgage. 


[a] Twenty-one years.—Clark v-] 
Potter, 32 Oh. St. 49. 
[b] Twenty years.—Slicer. Vv. 


Pittsburg Bank, 16 How. (U. S.) 571, 
14 L. ed. 1063; Hughes v. Edwards, 
2-Wiheat. “CU. S:)*489,,6 dus ed, 142; 
Amory v. Lawrence, 1 F. Cas. No. 
366, 3 Cliff. 523; Cromwell v. Pitts- 
burs Bank, 66 8) Cas. Nou 3,409.0 2 
Wall. Jr. 569; Dexter v. Arnold, 7 F. 
Cas. No. 3,857, 1 Sumn.-109; Dexter‘ 
VeneA rnold; « iWe—Casns Nod! 35859123 
Sumn. 152; Locke v. Caldwell, 91 Ill. 
417; Hallesy v. Jackson, 66 Ill. 139; 
Batchelder v. Bickford, 117 Me. 468, 
104 A 819; Munro y. Barton, 98 Me. 
250, 56 A 844; Frisbee v. Frisbee, 86 
Me. 444, 29 A 1115; McPherson v. 
Hayward, 81 Me. 329, 17 A 164; 
Randall v. Bradley, 65 Me. 43; Rob- 
erts v. Littlefield, 48 Me. 61; Blethen 
Ves Dwinal,! 35! Mes 5563 ;Phillips): v: 
Sinclair, 20 Me. 269; Crook v. Glenn, 
30 Md. 55; Hertle v. McDonald, 2 
Md. Ch. 128; Stevens v. Dedham Sav. 
Inst., 129 Mass. 547; Ayres v. Waite, 
10 Cush. (Mass.) 72; McNair v.: Lot, 
34 Mo. 285, 84 AmD -78; Clark v. 
Clough, 65 N. H. 43, 23 A 526; Demar- 
est’ v. Wynkoop; 3) Johns. Ch. (N. 
Y.) 129, 8 AmD 467; Moore v. Cable, 
1 Johns. Ch. (N. Y.) 385; Cholmon- 
deley! vi ‘Clinton;. 02 Jac. & W.o1,.37 
Reprint 527, 14 HRC 578; Barron v. 
Martin, 19 Ves. Jr. 327, 34 Reprint 
539; Re Leslie, 23 Ont. 143. 

[ec] Fifteen years.—Jarvis Vv. 
Woodruff, 22 Conn. 548; Bunce v. 
Wolcott, 2 Conn. 27; Lockwood v. 
Lockwood, 1 Day (Conn.), 295; Skinner 
Veusmith;, i Day siCConn:) 1243) Crit 
tendon v. Brainard, 2 Root (Conn.) 
485; Merriam v. Barton, 14 Vt. 501; 
Wells v. Morse, 11 Vt. 9. 

{d] Ten years.—Summerford  v. 
Hammond, 187 Ala. 244, 65 S 831; 
Dixon v. "Hayes, 171 Ala. 498, 55 s 
164; Richter v. Noll, 128 Ala. 198, 30 
S 740; Askew v. Sanders, 84 Ala. 356, 
4 S$ 167; Sanders v. Askew, 79 Ala. 
433; Sloan v. Frothingham, 65 Ala. 
593; Goodwyn v. Baldwin, 59 Ala. 
127; Dawson v. Hoyle, 58 Ala. 44; 
Coyle v. Wilkins, 57 Ala. 108; Byrd 
v. McDaniel, 33 Ala. 18; Gunn v. 
Brantley, 21 Ala. 633. 

[e] Seven years.—Equity has ap- 
plied the bar of a statute prohibit- 
ing any action for the recovery of 
land claimed under, or by virtue of, 
any judicial sale after seven years’ 
open and notorious possession to a 
petition by an omitted party to re- 
deem. Scott v. Hickox, 7 Oh. St. 88. 

4. Hughes v. Edwards, 9 Wheat. 
CURIS )—489), GriTantedi 1425 Dexter iii 
Arnold, 7 F. Cas. No. 3,859, 3 Sumn. 
452: Lockwood ee Lockwood, 1 Day 
(Conn.) 295; Skinner v. Smith, 1 Day 
(Conn.) 124; Crittendon v. Brainard, 
2 Root (Conn.) 485. 

5, Gordon iv. Hobart, 10 ©. Cas. 
No. 5,609, 2 Sumn. 401; Slee v. Man- 
hattan Co., 1 Paige (N. "Y.) 48; Moore 
v. Cable, 1 Johns. Ch. (N. Y.) 385; 
Merriam v. Barton, 14 Vt. 501. 

6. Totten v. Totten, 294 Ill. 70, 86, 
128 NE 295; Ayres v. Waite, 10 Cush. 
(Mass.) 72. 

“While the limitation fixed by the 
statute’ is ordinarily followed in 
equity as a convenient measure for 
determining the length of time that 
ought to operate as a bar it is not 


The right to redeem 
will not be barred where the mortgagee, although 
im possession, acknowledges the mortgage as sub- 
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conversely, the 


the recovery of 


regarded as conclusive or binding, 
but... by the rule of analogy, un- 
less it affirmatively appears that pe- 
culiar facts exist which justify the 
application of some equitable excep- 
tion to the ordinary rules, the Statute 
of Limitation will bar in equity.” 
Totten v. Totten, supra. 

7 Hammonds y. Hopkins, 3 Yerg. 
(Tenn.) 525. 

Application of statutes of limita- 
tions in courts of equity generally 
see Limitations of Actions § 132. 

8. Slicer v. Pittsburg Bank, 16 
How. (U. 8.) 571, 14 L. ed. 1063; Dex- 
tertv. HArmolady) 72h. 1€asueNorsio, sone a 
Summ: (109 +11 Dexter vw Arnolds TFB: 
Cais, JNO. “3,859; 3) Summ. 15255 Potter 
v. Kimball, 186 Mass. 120, 71 NE 
308; Robinson v. Fife, 3 Oh. St. 551; 
Hodle v. Healey, 1 Ves. & B. 5386, 35 
Reprint 209. 

{a] Equitable mortgage. — Where 
property is held by way of an equit- 
able mortgage in trust for plaintiff 
upon being paid what upon a final 
accounting shall appear to be due, the 
statute of limitations does not begin 
to run as against an action to redeem 


until the trust is repudiated. Potter 
A ah aplaige 186 Mass. 120, 71 NE 
*3 08. 

9. Dexter v. Arnold, 7 FE. Cas. No. 


3,857, 1 Sumn. 109; Munro y. Barton, 
98 Me. 250, 56 A 844; Roberts v. Lit- 
tlefield, 48 Me. 61; Chapin v. Wright, 
41 N. J. Ha. 438, 5 A 574. 

10. Uz. S.—-Slicer v. Pittsburg 
Bank, 16 How. 571, 14 L. ed. 1063; 
Hughes v. Edwards, 9 Wheat. 489, 6 
L. ed. 142. 

Ala.—Bailey v. Jefferson, 186 Ala. 
214, 64 S 955. 

Me.—Blethen v. Dwinal, 35 Me. 
556. 

Mass.—Ayres v. Waite, 10 Cush. 
2 


N. Y.—Miner v. Beekman, 33 N. Y. 
Super. 67, 11 AbbPrNS 147, 42 oe 
[Pie 3B} [rev on other grounds 50 N. 
337, 14 AbbPrNS 1]. 

11. U,) Si Dexter v: Arnold, 7 F. 
Cas: No. 3,859, 2 Sumn. 152. 

N. J.—Chapin v. Wright, 41 N. J. 
Eq. 438, 5 A 574. 

Y.—Calkins v. Calkins, 3 Barb. 
305. 
St. 


Oh.—Robinson y. Fife, 3 Oh. 
Diba 

Wis.—Knowlton v. Walker, 13 Wis. 
264. 

Eng.—Whiting v. White, 2 Cox Ch. 
290, 2938, 30 Reprint 135. 

“The possession must be such as 
shows that the mortgagee held it as 
his own estate. If, therefore, any 
interest has been received, or if any 
account has been settled between the 
mortgagor and mortgagee of what is 
due upon the mortgage, whereby it 
appears that the mortgagee consid- 
ers himself as having only a redeem- 
able interest, or if by any solemn 
act of the mortgagee, such as a will 
or settlement made by the mortgagee, 
it appears that he considers it as re- 
deemable, it shall, as against him 
and all claiming under him, be held 
to be so, and the time will only run 
from the date of such acknowledg- 
ment. But this is always to be un- 
derstood in cases where there is no 
fraud or improper covenants where- 
by the mortgagor may be prevented 
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sisting,® or where he accounts for rents and profits,? 
or receives and retains payments on account or prin- 
cipal or interest,'° or makes any declaration or does 
any act which distinctly recognizes the existence 
of the mortgage as a continuing security and which 
consequently admits his own possession to be only 
for the purpose of enforcing or collecting the debt.14 

Character of possession. 
tinuous possession is required to form a bar in equity 
as is requisite to form a bar at law.!? 
session of the mortgagee must be actual and not 
merely constructive,+? and it must be hostile to the 
mortgagor and based on an assertion of ownership.** 


The same actual and con- 


The pos- 


from redeeming.” Whiting v. White, 
supra. 

[a] Character of admission.—The 
right to resist redemption by the 
mortgagor, founded on such adverse 
possession, is not subject to be 
waived by a mere incautious admis- 
sion on the part of the mortgagee. 
Chapin v. Wright, 41 N. J.» Eq. 438, 
5 A 574. 

[b] Admission by one joint mort- 
gagee.—Where two joint mortgagees 
have been in possession of the prop- 
erty for more than twenty years, let- 
ters written by one of them, amount- 
ing to a recognition of the mort- 
gagor’s title, will not be sufficient 
to give the latter a right to redeem. 


Richardson vy. Younge, L. R. 10 Ea. 
275. 
[c] Foreclosure.—(1) Where the 


mortgagee within the statutory pe- 
riod of limitations before the filing 
of the bill to redeem takes a judg- 
ment for the mortgage debt and files 
a bill of foreclosure, the right of 
redemption is not barred. Robinson 
Wa ites i3) Ohst Sta 55 15a (2) ale ehiel 
mortgagee commences’ proceedings 
for the foreclosure of the mortgage, 
it is such a recognition of the mort- 
gage as an existing security as will 
waive any rights based on his ad- 
verse possession of the property. 
Chapin v. Wright, 41 N. J. Hq. 438, 
5 A 574; Calkins v. Calkins, ‘3 Barb. 
(ONE Se) 305 

12. Demarest avs Wr a cieare 3 
Johns | Ch.CN. Yer 129; me AmD 467; 
Moore v. Cable, 1 Johns. Ch. (N. Y.) 
385. 

13. On PH. 
417. 

Iowa.—Brown v. Rose, 48 Iowa 231. 

Mo.—Bollinger v. Chouteau, 20 Mo. 
89. 

N. J.—Chapin v. Wright, 41 N. J. 
Eq. 438, 5 A 574. 


Tll.—Locke v. Caldwell, 


N. Y.—Moore v. Cable, 1 Johns. 
Che ss5s 

Oh.—Robinson v. Fife, 3 Oh. St. 
S51. 

Can.—Hall v. Coldwell, 8 CanLJ 


93. : 
Man.—Campbell v. Imperial Loan 
Coa:, 18 Man. 144, 8 WestLR $502 
[overr 15 Man. 390]. 


Ont.—McDonald v. McDonell, 2 
Grant Err. .& App. 3938. 
{a] Wild lands.—Where the mort- 


gaged property consists of wild, un- 
cultivated, and unoccupied lands, the 
mere lapse of time will not bar the 
mortgagor’s right to redeem, the 
mortgagee, not having been in ad- 
verse possession. Locke vy. Caldwell, 
91 Ill. 417; Brown v. Rose, 48 lowa 
231; Bollinger v. Chouteau, 20 Mo. 89; 
Chapin v. Wright, 41 N. J. Eq. 438, 
5 A 574; Moore yy, Cable, 1 Johns. 
Chih CNAR IY) Rei8ib * Campbell v. Im- 
perial Loan Co., 1s Man. 144, 8 West 
LR 502; McDonald v: McDonnell, 2 
Grant Err. & App. (Ont.) 393. 

14. U. S.—Babcock:v. Wyman, 19 
How. 289, 15 L. ed. 644; Rigney v. 
De Graw, 100 Fed. 213 [rev on other 
grounds 107 Fed. 545, 46 CCA 459]; 
Edwards v. Wray, 12 Fed. 42, 11 
iBissyezodl 

Cal—Wadleigh vy. Phelps, 149 Cal, 
i ets es SIRE: 

Iowa.—Green vy. Turner, 

112. : 
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Disabilities. 


allowed at law.1® 
time the right of action accrues.!* 


the cause of action accrues, a second disability en- 
sues, the subsequent disability will not toll the bar:*8 
Where lands are mortgaged by a husband before 
his marriage, the wife, where she will be entitled to 
an interest by descent in the event of the death of 
her husband, may redeem during his lifetime.?® 
Hence, adverse possession runs against her right of 
redemption during the lifetime of the husband.?° 

[§ 2151] c. Bar by Lapse of Time Barring Fore- 
On the theory that the right to redeem 
and the right to foreclose are reciprocal,” the right 
to redeem is in some jurisdictions held to be barred 
when the right to foreclose is barred.?? 

[§ 2152] d. Statutory Limitations—(1) In Gen- 


closure. 


Me.—MecPherson v. Hayward, 81 
Me. 329, 17 A 164. 

Mass.—Ayres ‘v. Waite, 10 Cush. 
72; Scott: v. McFarland, 13 Mass. 309. 


Mich.—Humphrey v. Hurd, 29 
Mich. 44. P 
Miss.—Anding vy. Davis, 38 Miss. 


574, 77 AmD 658. 

N. J.—Shields v. Lozear, 34 N. J. L. 
496, 3 AmSR 256. 

Oh.—Anderson v. Lanterman, 27 
Oh. St. 104; Robinson v. Fife, 3 Oh. 
St, 551. 

Or.—Hurlburt v. Chrisman, 100 Or. 
USS LO Pe 261. 

S. C.—Frady v. Ivester,; 118 S. C. 
195, 110 SEH 135. 

Vt.—Stedman y. Gassett, 18 Vt. 
346. 

Eng.—Sanders v. Sanders, 19 Ch. D. 
373. 

[a] Notice of adverse claim.—(1) 
The possession of the mortgagee is 
not “adverse”? in such sense as to 
start the statute in his favor, until 
the mortgage debt is satisfied or he 
asserts an absolute title in himself 
and gives distinct notice of it to the 
mortgagor. McPherson v. Hayward, 
81 Me. 329, 17 A 164. (2) Where a 
mortgagee enters into possession as 
such, he does not hold adversely 
against the mortgagor without no- 
tice of an adverse possession. Frady 
v. Ivester, 118 S. C. 195, 110 SE 135. 

{[b] Entry as tenant of mortgagor. 
—If the mortgagee enters as a ten- 
ant of the mortgagor, that relation is 
presumed to continue unless rebutted. 
Edwards v. Wray, 12 Fed. 42, 11 
Biss. 251; Ayres v. Waite, 10 Cush. 
(Mass.) 72; Shields v. Lozear, 34 N. J. 
L. 496, 3 AmR 256; Anderson vy. Lan- 
terman, 27 Oh. St. 104; Stedman v. 
Gassett, 18 Vt. 346; Sanders v. San- 
ders,’ 19% Ch: Di 3738s) “Clowes: v. 
Hughes, L. R. 5 Exch. 160; Orde v. 
Weming, 1 Vern. Ch. 418, 23 Reprint 
559. 

[c] Entry under agreement with 
mortgagor.— (1) The presumption 
that an equity of redemption is re- 
leased after twenty years’ possession 
by a mortgagee does not apply to a 
case where the mortgagee was in pos- 
session under an absolute deed, with 
an agreement that the mortgagor 
might redeem when he found it con- 
venient, no specific time being fixed, 
and the mortgagee made no request 
to redeem. Wyman vy. Babcock, 30 F. 
Cas! Novels 113, 92) Curtan3s6. (2) 
Possession by the mortgagee under 
an agreement with the mortgagor as 
owner and in satisfaction of the debt 
is not possession as a mortgagee 
and the statute of limitations begins 
to run against the right to redeem 
from that time. Hurlburt v. Chris- 
man,. 100 Ori 188, 19% P2261) ¢3)) The 
statute of limitations will not run in 
favor of the mortgagee taking pos- 


Since the rule is adopted by an- 
alogy to the statute of limitations,!® equity will 
allow the same time.for disabilities as would be 
The disability must exist at the 
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eral. 


So where, after 
for:2? 


deem,”° and one 


profits to the mortgage indebtedness 
until that relation is repudiated, to 
the mortgagor’s knowledge, or the in- 
debtedness is’ satisfied. Caro v. 
Wollenberg, 68 Or. 420, 136 P 866. 

{d] Buying outstanding title.—A 
mortgagee cannot purchase an out- 
standing title and hold it adversely 
to the mortgagor, where he led the 
mortgagor to believe or designedly 
permitted him to believe that such 
title was_acquired for his protection. 
Savings, etc., Soc. v. Davidson; 97 
Fed. 696, 38 CCA 365. ‘ 

15. See cases supra note 3. 

16. Boyd v. Harris, 2 Md. Ch. 210; 
Hertle v. McDonald, 2 Md. Ch. 128; 
Demarest v. Wynkoop, 3 Johns. Ch. 
@Niey.) 129, 8 AmDr4A67- 

17. Demarest v. Wynkoop, supra. 

18. Hertle v. McDonald, 2 Md. Ch. 
128; Demarest v. Wynkoop, 3 Johns. 
Ch. (N. Y.) 129, 8 AmD 467. 

[a] For example, where during 
the infancy of plaintiff she marries, 
the action is barred by the lapse of 
ten years after the disability of in- 
fancy ceases and she is not allowed 
ten years after the termination of 
coverture. Hertle v. McDonald, 2 
Md. Ch. 128; Demarest v. Wynkoop, 
38 Johns. Ch. (N. Y.) 129, 8 AmD 467. 


19. See supra § 2104. 

20. Batchelder v. Bickford, 117 
Me. 468, 104 A 819. 

21. See supra § 2072. 

22. U. S.—Schnitter v. Lau, 189 


Fed. 893, 111 CCA 155 (Minnesota). 

Ill._—Carpenter v. Plagge, 192 Ill. 
82, 61 NE 530; Swail v. Seed, 224 Ill. 
A. 592. 

Ind.—Brenner v. Quick, 88 Ind. 546. 

Iowa.—Adams v. Holden, 111 Iowa 
54, 82 NW 468; Crawford v. Taylor, 
42 Iowa 260; Gower v. Winchester, 33 
Iowa 303; Montgomery v. Chadwick, 
7 Iowa 114. 

Minn.—Backus vy. Burke, 63 Minn. 
272, 65 NW 459; Bradley v. Norris, 
63 Minn. 156, 65 NW 357; Rogers v. 
Benton, 39 Minn. 39, 88 NW 765, 12 
AmSR 613; Parsons v. Noggle, 23 
pee 328; King v. Meighen, 20 Minn. 


Nebr.—Dorsey v. Conrad, 49 Nebr. 
443, 68 NW 645; McKesson vy. Hawley, 
22 Nebr. 692, 35 NW 883. 

Nev.—Borden v. Clow, 21 Nev. 275, 
30° P 821, 37 AmSR 511. 

Or.—Hurlburt v. Chrisman, 100 Or. 
L388, 197 Pe 261% 

[a] Redemption by junior mort- 
gagee.—Time runs against a junior 
mortgagee from the date of the ma- 
turity of the junior mortgage. 
Gower v. Winchester, 33 Iowa 3038. 

{[b] Extension of time by statute. 
—A statute extending the time with- 
in which mortgages may be fore- 
closed extends the time within which 
actions for redemption may be 
brought also. Backus v. Burke, 63 
Minn. 272, 65 NW 459. 


session as such to apply rents and 


aS 
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Actions for redemption have, in the absence 
of an express provision of the statute as to the 
time in which they shall be brought, been held to 
fall within the limitation fixed by general statutes 
of limitations for actions not specifically provided 
Limitations specifically applicable to actions 
to redeem are, however, frequent,?* and such limi- 
tations have been held applicable to a right of re- 
demption arising by construction of a court of equity 
as well as to an express mortgage specifying a 
day of forfeiture.?® 
inures to the benefit of all persons entitled to re- 


An action in equity to redeem 


becoming a party by eross bill to 


an action to redeem brought within the statutory 
time may be entitled to redeem, although the stat- 
utory period has run before he becomes a party.?? 

Pessession under color of title. 
closure proceedings,”*® even a void decree,?® or sher- 
iff’s deed under an illegal sale,°° may, it has been 


Defective fore- 


{c] WNonresidence of mortgagor 
which tolls the statute of limitations 
against the mortgage indebtedness 
BuSpends the running of the statute 
against a junior mortgagee’s right 
to redeem from a senior mortgage 
which has been foreclosed in pro- 
ceedings to which he has not been 
made a party. Tukey v. Reinholdt, 
(lowa) 130 NW 727. 

{d] Not affected by possession.— 
The right to redeem from a mort- 
gage is in no way affected by the pos- 
session of the premises by either the 
mortgagor or mortgagee. Parsons Vs. 
Noggle, 23 Minn. 328. 

23. Miner v. Beekman, 50 N. Y. 
337, 14 AbbPrNS 1 [rev on other 
grounds 33 N. Y. Super. 67, 11 AbbPr 
NS 147, 42 HowPr 33]; Jungkunz v. 
Comonow, 43 N. D. 212, 174 NW 68; 
Steinwand v. Brown, 38 N. D. 602, 166 
NW 129; Nash v. Northwest Land 
Co., 15 N. D. 566, 108 NW 792; Froe- 
lich v. Swafford, 35 S. D. 35, 150 NW 
476.7893: )Houts: vel, Olson, 914 1Stsi 
475, 85 NW 1015; Houts v. Hoyne, 
14 S. D. 176, 84 NW 773; Knowlton 
v. Walker, 13 Wis. 264. See Fogal v. 
Pirro, 23 N. Y. Super. 100, 17 AbbPr 
113 (holding that limitations must 
be pleaded in a case arising before 
the code). 

fa] A right of redemption cre- 

ated by a statute, providing that 
every person having an interest in a 
property subject to a lien has a right 
to redeem it from a lien after the 
claim is due and before the right of 
redemption is foreclosed, may be 
barred by limitations as in the case 
of other rights, and, in the absence 
of a specific provision in the statute, 
is barred by the limitations pre- 
scribed for actions not otherwise pro- 
vided for. Froelich v. Swafford, 35 
S. D. 35. 150 NW 476, 893. 
_ [b] Omitted party.—Where a jun- 
ior lienholder is not made a party 
to a proceeding to foreclose a senior 
lien, his right of redemption is barred 
by such a limitation. Froelich v. 
Swafford, 33 S. D. 142, 144 NW 925 
[mod on other grounds 35 S. D. 35, 
150 NW 476, 893]. 

Applicability of such statutes gen- 
ees see Limitations of Actions 

24 See statutory provisions. 
bees. Bailey v. Carter, 42 N. C. 282, 
“The Court of Equity can no more 
disregard a statute of limitation and 
repose, than a Court of Law can.” 
Bailey v, Carter, supra. 

26. Pierce v. Chace, 108 Mass. 254. 

27. Pierce v. Chace, supra. 

28. Johnson v. Bartlett, 50 Wash. 
114, 96 P 833. 


29.. Clark v. Potter, 32 Oh. St. 49. 
30. Benedict v. Gammon Theologi- 
ee Seminary, 122 Ga. 412, 50 SB 


ry = LL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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held, amount to color of title under which title 
may be acquired by adverse possession.*! 

Presumption of abandonment. Where a statute 
provides that a presumption of payment or of aban- 
donment of the right of redemption shall arise in 
ten years after forfeiture of the mortgage,®? the 
right of redemption is barred where the mortgagee 
has been in possession continuously for such time.3% 

Recovery of money. An action by a junior mort- 
gagee against a senior mortgagee in possession to 
redeem and for an accounting for rents and profits 
received by the senior mortgagee in excess of the 
mortgage indebtedness is not barred by a statute of 
limitations governing actions for the recovery of 
money.** 

After deficiency judgment. Where a statute pro- 
vides that an action to redeem may be brought 
within six months after a deficiency judgment has 
been obtained upon the bond secured, it would seem 
that such action for redemption may be brought, 
although the deficiency judgment is not rendered 
within the state.*® 

[§ 2153] (2) Persons Barred. Under a statute 
limiting the time within which an action for re- 
demption may be brought by the mortgagor or those 
claiming under him, it has been held that the wife 
of the mortgagor seeking to redeem as entitled to 
dower in the equity of redemption is to be regarded 
as claiming under the mortgagor.*® Such a statute 
also applies to a suit by the heirs and legal repre- 
sentatives of a purchaser from the mortgagor.** On 
the other hand, it has been Held that, where a hus- 
band before his marriage executed a mortgage, the 
right of the wife to redeem after his death by virtue 
of her interest acquired by marriage is not barred 
by a statute barring the judgment debtor, his heirs, 
and those claiming under him by possession under 
a sheriff’s deed where the foreclosure was void and 
the wife of the mortgagor was not made a party 


31. Adverse possession under color 
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if the mortgagee is in possession if 
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thereto.*® 

[§ 2154] (8) Necessity of Possession. The stat- 
utory limitations as to the right of redemption 
are ordinarily predicated upon a possession of the 
mortgaged premises by the mortgagee or one claim- 
ing under him,*® and in general run in favor of a 
mortgagee in possession as against a mortgagor out 
of possession.?® Hence, the right of a mortgagor in 
possession is not affected by the lapse of time.** 
So where, under the statute, the presumption of 
payment or of abandonment of the right of re- 
demption arises in ten years after forfeiture of the 
mortgage,*? no presumption in favor either of the 
mortgagee or of the mortgagor arises when neither 
has had possession.*3 } 

[§ 2155] (4) Duration of Possession. The right 
to. bring an action to redeem, is not barred until 
the expiration of the period prescribed by the stat- 
ute,## as, for example, in the case of an owner of 
the equity of redemption who has not been made a 
party to a foreclosure.** On the other hand, the 
expiration of the statutory period terminates the 
right to redeem.*® The possession of a mortgagee 
and of his transferee may be united to make up 
the statutory period.” . 

[§ 2156] (5) Computation of Statutory Period. 
In general, the statutes of limitation begin to run 
against the right of. redemption when the mort- 
gagee enters upon the mortgaged premises under 
a claim of ownership,*® or where, being in posses- 
sion, he with notice to the mortgagor asserts title 
in himself.4® Conversely, the statute of limitations 
does not run against a bill to redeem until the pos- 
session of the mortgagee or one claiming under him 
becomes adverse to the owner or mortgagor,®°° or 
until possession has been taken.®+ A mortgagee in 
possession with the consent of the mortgagor does 
not hold adversely until after some act he clearly 
disavows the relation of mortgagor and mortgagee 


[rev 119 App. Div. 56, 103 NYS 963 


of title generally see Adverse Pos- 
session §§ 323-402. 

22. See statutory provisions. 

33. - Gray iv. Williams, 130 -N: GC. 
53, 40 SE 843. 

34. Ocean Acc., ete., Corp., Ltd. v. 
Collum, [1913] 1 Ir. 328. 

35. Hutchinson v. Ward, 192 N. Y. 
375, 85 NE 390, 127 AmSR 909 [rev 
118 App. Div. 910, 103 NYS 1129]. 

36. Campbell v. Ellwanger, 81 
Hun 259, 30 NYS 792, 


37. Hunt v. Ellison, 32)-Ada.. 173. 

38. Brenner v. Quick, 88 Ind. 546. 

39. See statutory provisions. 

40. McCoy v. Gentry, 73 Ala. 
105. 

41. Reich v. Cochran, 213 N. Y. 


416, 107 NE 1029; Hubbell v. Med- 
bery, 54 N. Y. 6838; Miner v. Beekman, 
50 N. Y. 337, 14 AbbPrNS 1 [rev 33 
N. Y. Super. 67, 11 AbbPrNS 147, 42 
HowPr 33]. 

See statutory provisions. 

43. Simmons v. Ballard, 102 N. C. 
105, 9 SH 495. 

44. Warder v. Enslen, 73 Cal. 291, 
14 P 874; Cohen v. Mitchell, (Cal.) 9 
P 649; Taylor v. McClain, 60 Cal. 
651; Clark v. Hannafeldt, 79 Nebr. 
566, 113 NW 135; Shriver v. Shriver, 
S6MING? Yo oor bart. e24 shan 658). 
See Arrington v. Liscom, 34 Cal. 


365, 94 AmD 722 (holding action 
barred). . 
[a] For example (1) where the 


statute provides that an action to 
redeem may be brought by the mort- 
gagor against the mortgagee in pos- 
session unless he shall have continu- 
ously maintained an adverse posses- 
sion of the mortgaged premises for 
five years after breach of some con- 
dition of the mortgage, the action to 
redeem may be brought at any time 


there shall not have been an adverse 
possession for the statutory period 
(Raynor v. Drew, 72-Cal, 307, 13-P 
866 [dist Taylor v. McClain, 60 Cal. 
651 on the ground that the mort- 
gagee was not in possession]), (2) at 
least where the mortgagee is not in 
possession (Taylor vy. McClain, 60 
Cal. 651). 

y 45. Shriver v. Shriver, 86 N. Y. 
0% 


46. Horton v. Murden, 117 Ga. 72, 
43 SE 786. 
47. Dedford v. Boulton, 25 Grant 


Che (Ont.)=561. 

48. Montgomery v. Chadwick, 7 
Iowa 114; Hall v. Hooper, 47 Nebr. 
111, 124, 66 NW 33; Hubbell v. Sibley, 
50 N. Y. 468 [aff 5 Lans. 51]. See 
Bates:'v.. Conrow, 11 N. oD. Bq. 137 
(holding the evidence to show that 
complainant entered under the mort- 
gage and not as tenant of one who 
stood in place of the mortgagor). 

“By all the authorities, the stat- 
ute does begin to run after the debt 
matures from the time the mortgagee 
enters into open, notorious, and ac- 
tual possession under claim of own- 
ership.” Hall v. Hooper, supra. 

[a] Evidence held to show entry 
under the mortgage adverse to the 
title of the mortgagor. Bates v..Con- 
row, LION. J. )iq. 13:7. 

49. Montgomery v. Chadwick, 7 
Iowa 114; Kohlheim vy. Harrison, 
34 Miss. 457; .Hubbell v. Sibley, 
50 IN Youraos se ueatie yore uanisy 5d 
Westfall v. Westfall, 16 Hun (N. Y.) 


541. 

50. Warder v. Enslen, 73 Cal. 291, 
14 P 874; Cohen y. Mitchell, (Cal.) 
9 P 649; Hunter v. Coffman, 74 Kan. 
308,.86 P 451; Becker v. McCrea, 193 


N. Y. 423, 86 NE 463, 23 LRANS 754 


(aff 48 Misc. 341, 94 NYS 20) }; West- 
fall v. Westfall, 16 Hun (N. Y.) 541; 
Waldo v. Rice, 14 Wis. 286, 290. 

“The statute does not run until 
possession taken, or so long as the 
mortgagee expressly recognizes the 
right of redemption in the mort- 
gagor.’ Waldo v. Rice, supra, 

[a] Possession avowedly as mort- 
gagee is not sufficient. Reich w 
Cochran, 213 N. Y. 416, 107 NE 1029; 
Becker v. McCrea, 193 N. 'Y. 423, 86 
NE 463, 283 LRANS 754. 

[b] Possession as assignee of 
mortgage.—Where an assignee of the 
mortgage has gone into possession 
and thereafter transfers the posses- 
sion to another to whom he assigns 
the mortgage, his assignee cannot be 
said to have entered into possession 
adversely to the mortgagor unless 
he qualifies his taking of possession 
by some visible and notorious act in 
hostility to the title of the mort- 
gagor. Maurhoffer v. Mittnacht, 12 
Misc. 585, 34 NYS 439, 24 NYCivProe 
420. 

[ec] Possession to collect rents 
and profits—‘“‘Where a mortgagee 
takes possession’ of. the real estate 
under an agreement with the mort- 
gagor to collect the rents and profits 
and apply them upon the debt, the 
Statute of limitations will not, begin 
to run against the mortgagor’s rignt 
to redeem until the mortgagee, with 
notice to the mortgagor, asserts title 
in himself.” Hunter v. Coffman, 74 
Kan. 308, 86 P 451. ) as 

51. Backus v. Burke, 63 Minn. 272, 
65 NW 459; Bradley.v. Norris, 63 
Minn. 156, 65 NW 357; Essex :v. 
Smith, 97 Nebr. 649, 150 NW 1022; 
Clark v. Hannafeldt, 79 Nebr. 566, 
113 NW 1385. 
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and notice thereof is brought home to the mort- 
gagor.°? The statute does not run against a re- 
mainderman until the termination of the particular 
estate.°° 

Possession taken under defective foreclosure. In 
the case of an invalid or irregular foreclosure, the 
rule which is perhaps more generally adopted is that 
the statute begins to run from the time the pur- 
chaser enters under color of the foreclosure pro- 
ceedings,®°* or at least from the time the person 
seeking to redeem becomes advised of such en- 
try,°®> although, where there is both an equitable 
and a statutory right to redeem, it has been held 
that the equitable right accrues upon the expiration 
of the time allotted for statutory redemption.°® It 
also has been held that the cause of action of the 
owner of the equity of redemption who has not 
been made a party to the foreclosure proceedings 
or who has not been served with process acerues 
at the maturity of the mortgage debt.5” In the 
case of a purchase-money®® or prenuptial mort- 
gage°® in which the wife has not joined and to 
the foreclosure of which she is not made a party, 
the limitations do not begin to run against the right 
of the wife to redeem by virtue of her dower 
or statutory interest until the death of her husband. 

Disabilities. General provisions of statutes of 
limitations saving the rights of persons under dis- 
ability, it has been held, do not apply in the case 
of a specific statute as to the time within which 
an action to redeem must be brought which contains 
no reservation in favor of persons under disabil- 
ity.®° While it has been held that the statute does 
not run during the time a necessary defendant is 
absent from the state,®1 it has, to the contrary, been 
held that the running of the statute against the right 
of a junior encumbrancer to redeem is not tolled 
by the absence from the state of the purchaser at 
a prior foreclosure sale®? or of his grantee.®? 


‘ 52 Blessett v. Turcotte, 23 N. D. 
‘417, 136 NW 945; West v. Middlesex 
ere Co., 33 S. D. 465, 146 NW 
598. 

{a] Possession taken before fore- 


Williams, 103 


MORTGAGES 


60. Beard Bros. Co. v. Daughdrill, 
102 Miss. 480, 59 S 808; Frederick v. 
ING CoS 98 Po Siie 2985 
Houck v. Adams, 98 N. C. 519, 4 SE 
502; Forster v. Patterson, 17 Ch. D. [b] 


[§ 2157] (6) Character of Possession. As has 
been noted, the possession of the mortgagee or one 
claiming under him must be adverse’ to the mort- 
gagor;** it must be open and notorious,®® and is 
commonly required to be actual as distinguished 
from constructive,®* although there is authority to 
the contrary.*7 One who goes into possession under 
a warranty deed from the mortgagee is in posses- 
sion at least as mortgagee in possession as an as- 
signee of the mortgage.** Under a statute predi- 
cated upon possession or receipt of rents and profits, 
it is not material in what manner the mortgagee 
obtains possession or receives the profits in the 
absence of fraud.®® The fact that a mortgage be- 
came merged in a final decree of foreclosure does 
not prevent mortgagees from entering into posses- 
sion of the premises as such.7° A mortgagee who 
is in possession as purchaser at the foreclosure sale 
cannot invoke a statute of limitations applicable in 
the case of one in possession as mortgagee."4 Under 
a statute providing that, when a mortgagee has ob- 
tained the possession of receipt of the profits of 
the land or the receipt of any rent comprised in 
his mortgage, a suit to redeem cannot be brought 
after twenty years,’? it has been held that, where 
the mortgagee has obtained actual possession in 
assertion of his legal right of entry, such possession 
need not be maintained continuously, nor in the 
absence of actual occupation will constructive pos- 
session revert to the mortgagor.’$ 

[§ 2158] e. Enforcement of Statutory Right. 
While it has been heid that an action to redeem 
must be brought within the time provided by statute 
for redemption, it has been held that if a tender 
of the proper amount is made within the statutory 
period for redemption from sale, an action to enforce 
it may be brought at any time within the statute 
of limitations for the recovery of lands.* 

[§ 2159] 4. Effect of Bar by Laches or Limita- 


necessary under a statute running 
from the time the mortgagee “has 
obtained” possession. Rutherford v. 
Mitchell, 15 Man. 390. 


[§§ 2156-2159 


closure.—A mortgagee taking posses- 
sion before foreclosure, but after 
condition broken, does not hold ad- 
versely to his mortgagor until he as- 
serts a claim aS purchaser under 
foreclosure or some other claim in- 
consistent with that of a mere lien- 
holder. Blessett v. Turcotte, 23 N, D. 
417, 186 NW 945. 

53. Ravald v. Russell, Younge 9, 
159 Reprint 884. 

54. Backus v. Burke, 63 Minn. 
272, 65 NW 459; Hubbell v. Sibley, 50 
N. Y. 468; Minor v. Beekman, 50 N. Y. 
337, 14 AbbPrNS 1; Jungkunz v. 
Comonow, 43 N. D. 212, 174 NW 68. 

55. Turk v. Page, 68 Okl. 275, 174 
P 1081; Hurlburt v. Chrisman, 100 
' Or. 188, 197 P 261; Caro v. Wollen- 
berg, 68 Or. 420, 186 P 866; Froelich 
v. Swafford, 35.S. D. 35, 150 NW 476, 
Se {mod 38 S§. D. 142, 144 NW 

Te 

[a] Actual notice.— Where the 
mortgagee enters under a void fore- 
closure, there must be actual notice 
to the mortgagor that he claims ad- 
versely to the mortgage. Hurlburt v. 
Chrisman, 0100 (Or!) LPE8P 19 UP 26s 
et i Wollenberg, 68 Or. 420, 136 
P 86 


56. Sinclair v. Gunzenhauser, 179 
Ind. 78, 98 NE 37, 100 NE 876. 


57. Dorsey v. Conrad, 49 Nebr. 
443, 68 NW 645. 
58. Barr v. Vanalstine, 120 Ind. 


590, 22 NE 965. 
59. Brenner v. 
546. 


Quick, 88 Ind. 


132; Smith v. Darling, 55 Can. S. C. 
82, 36 DomLR 1 [dism app 36 Ont. L. 
587, 32 DomLR 307, 10 OntWN 161 
(app allowed 9 OntWN 385)]. See 
Hurlburt v. Chrisman, 100 Or. 188, 
197 P 261 (where the statute of 
limitations begins to run against the 
right of action for redemption by the 
mortgagor, the children of the mort- 
gagor are in no better position than 
the mortgagor). 

[a] Infant heirs are barred where 
the statute began to run against their 
ancestor. Frederick v. Williams, 103 
N C.-189;, 9) SE 29/82 

Cornwell, 151 


61. McFarland v. 
N. C. 428, 66 SE 454. 

€2. Froelich v. Swafford, 35 S. D. 
35, 150 NW 476, 893 [mod 33 S. D. 
142, 144 NW 925]. 

63. Froelich v. Swafford, supra. 

64 See supra § 2156. 

65. Montgomery v. Chadwick, 7 
Iowa 114; Waldo v. Rice, 14 Wis. 
286; Knowlton v. Walker, 13 Wis. 
264. 


66. Essex v. Smith, 97 Nebr. 649, 
150,NW 1022; Finn v. Lally, 1 App. 
Div. 411, 37 NYS 437; Cauley v. Sut- 
ton, 150 N. C. 327, 64 SE 3; Creamer 
Vv. Gooderham): 7 “Sask ps7 ster. 7 
DomLR 235, 27 WestLR 646, 6 West 
Wkly 250 [app dism 9 DomLR 372, 
23 WestLR 304, 3 WestWkly 949]. 

67. Kirby v. Cowderoy, [1912] A. 
C. 599, 5 DomLR 675; Rutherford v. 
Mitchell, 15 Man. 390. 

{a} Im the case of vacant land, 
actual possession has been held un- 


In the case of wild land unfit 
for occupation, a mere payment of 
taxes may constitute possession. 
Kirby v. Cowderoy, [1912] A. C. 599, 
5 DomLR 675. 

68. Messinger v. Foster, 115 App. 
~ 689F LOL" NYS 38. 
ae Garrett v. Ellis, 98 Miss. 1, 52 


70. Heritage v. Bethel, 96 N. J. 
Hq: 515, 125 A 917. 
eee” Faulds v. Harper, 11 Can. S.C. 

[a] Unlawful purchase.—Statutes 
of limitation in favor of the mort- 
gagee in possession have no applica- 
tion where the mortgagee unlawfully 
purchased at his own sale as his pos- 
session was not as mortgagee. 
Faulds v. Harper, 11 Can. S. C. 639 
[allowing app 9 Ont. A. 537 (allowing 
app 2 Ont. 405)]. 

72. See statutory provisions. 

73. Girardot v. Curry, 38 Ont. L. 
350, 11 OntWN 277, 33: DomLR 272; 
Kay v. Wilson, 2 Ont. A. 133. 

74 Drum v. Bryan, 145 Ala. 686, 
40 S 131; Wood y. Holland, 57 Ark. 
198, 21 SW 223; Sanborn v. Dennis, 
9 Gray (Mass.) 208. 

{a] Deposit of writ—Under a 
statute requiring a bill to redeem to 
be brought within three years after 
entry to foreclose, the writ must be 
deposited within three days after 
service when service is on the last 
day of the three years. Sanborn v. 
Dennis, 9 Gray (Mass.) 208. 

75. Wood v. Holland, 57 Ark. 198, 
21 SW 223. 


: a a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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“§§ 2159-2160] 


tions. A statutory 


session of the premises.*! 


properly in possession.®? 


vested in him.®? 


[§ 2160] 5. Agreements Extending Time for Re- 


76. See infra § 2165. 

77. See supra § 2147. 

78. McConkey v. Lamb, 71 Iowa 
636, 33 NW 146; Stewart v. Park 


College, 68 Kan. 465, 75 P 491; Mc- 
Intier v. Shaw, 6 Allen (Mass.) 83. 

{a] Rule applied.—The owner of 
the equity of redemption of land 
which is subject to two mortgages 
cannot, after the expiration of three 
years from the time of an entry by 
the first mortgagee to foreclose, 
maintain a bill in equity to be let in 
to prosecute a bill to redeem brought 
within the three years by the second 
mortgagee, or to procure an injunc- 
tion against the first mortgagee, to 
prevent him from serving an execu- 
tion for possession issued upon a 
judgment under the act respecting 
forcible entry and detainer, or to set 
aside the first mortgage in part, for 
fraud in the loan which it was given 
to secure. MclIntier v. Shaw, 6 Allen 
(Mass.) 83. 

{b] After a mortgage has heen 
foreclosed in a federal court having 
jurisdiction, and the statutory time 
for redemption has expired, a state 
court will not decree redemption on 
the ground that, pending the foreclo- 
Sure suit, an agreement was made to 
extend the time of payment of the 
mortgage debt. Windett v. Connecti- 
cut Mut. L. Ins. Co., 27 Ill. A. 68 [aff 


130 Ill. 621, 22 NE 474]. 

79. Ala.—Leek v. Kahn, 213 Ala. 
865, 105 S 185. 

Ill.—Hilton v. Meier, 257 Ill. 500, 


100 NE 962; Battles v. McDonald, 222 
Ill, A. 205. 

Minn.—Gates v. Ege, 57 Minn. 465, 
59 NW 495; Hoover v. Johnson, 47 
Minn. 434, 50 NW 475; Reynolds v. 
St. Paul L. & T. Co., 46 Minn. 84, 48 
NW 458; Fisk v. Stewart, 26 Minn. 


365, 4 NW 611. 

ye C.—Tucker v. White, 22 N. C. 
N. D.—Nichols v. Tingstad, 10 N. 

D. 172, 86 NW 694. 
Ont.—Casner v. Haight, 6 Ont. 451. 
{a] A judgment creditor of the 


mortgagor, unless favored by statute, 
has no better claim to favor or in- 


dulgence than the mortgagor. Tuck- 
er v. White, 22 N. C. 289. g 
80. See infra § 2160. 
81. Ala.—Sanders v. Askew, 79 
Ala, 433. 


Iowa.—Moody v. Funk, 82 Iowa 1, 
47 NW 1008, 31 AmSR 455. 


Ky.—Shannon v. Speers, 2 A. K. 
Marsh, 311. 

Minn.—Finnegan v. Effertz, 90 
Minn. 114, 95 NW 762; Rogers v. 
Benton, 39 Minn. 39, 88 NW 765, 12 
AmSR 613. 

Nebr.—Gallagher Me Giddings, 33 
Nebr. 222, 49 NW 1126. 

82. Wells v. Pierce, 4 Abb. Dec. 


(N. Y.) 559, 3 Keyes 102, 33 HowPr 
421. 


83. Ala.—Dixon v. Hayes, 171 Ala. 


right of redemption must in the 
absence of circumstances justifying equitable in- 
terference™® be exercised within the time fixed by 
the statute creating it,’77 and if not so exercised 
the person seeking to redeem is without remedy,’® 
and the rights of the mortgagor and those claiming 
under him are terminated,’® unless the time has been 
extended by agreement of the parties.8°. And there- 
upon the title of the mortgagee, or foreclosure pur- 
chaser, becomes absolute and complete, and he may 
maintain a suit to quiet his title or to recover pos- 
However, the fact that 
the right of an owner of an equity of redemption 
to redeem is barred by limitations does not affect 
his legal right to retain possession, 
Where the mortgagee has 
been in possession so that the right to bring an 
action for redemption is barred, absolute title is 


“| 
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tract, 


equity.®° 


ited time,*? and 


where he is | to that effect.88 


498, 55 S 164. 

Minn.—Rogers v. Benton, 39 Minn. 
39, 38 NW 765, 12 AmSR 613. 

Miss.—Tuteur v. Brown, 74 Miss. 
744, 21 S 748. 

N. J.—Brown v. Berry, 89 N. J. Ea. 
230, 108 A 51; Cohn v. Plass, 85 N. J. 
Dgwtss, 952 A 1011, 1100 ASS 2i7. 

N. Y.—Becker v. McCrea, 48 Misc. 
341, 94 NYS 20 [aff 119 App. Div. 
D6, LOS SNYSs 968: revi iont Yother 
grounds 193 N. Y. 423, 86 NE 463) ]. 

Eng.—Stuart v. Worrall, 1 Bro. Ch. 
581, 28 Reprint 1310; Faulkner v. 
Bolton, 7 Sim. 319, 8 EngCh 319, 58 
Reprint 860. See In re Alison, 11 
Ch, D. 284 (3 & 4 Wm. IV c 27 §§ 25, 
28 applies to security in the form of 
a conveyance to the lender on trust 
to sell). 

84. I11—Union Mut. L. Ins. Co. v. 
Kirchoff, 133 Ill. 368, 27 NE 91; Davis 
v. Dresback, 81 Ill. 393; Ross v. Suth- 
erland, 81 Ill. 275; Pensoneau v. Pul- 
liam, 47 Ill. 58; Stephens vy. Illinois 
Mut. F. Ins. Co., 43 Ill. 327. 

Me.—Chase v. McLellan, 49 Me. 
375; Quint v. Little, 4 Me, 495. 

N. J.—Heald v. Jardine, (Ch.) 21 
A 586. 

N. Y.—Allison v. Loomis, 5 Silv. 
Sup. 254, 9 NYS 33 [aff 141 N. Y. 604 
mem, 36 NE 740 mem]. 

Ont.—McFarlane v. Price, 14 Ont 
WN 41. 

See Phelps v. Western Realty Co., 
89 Minn. 319, 94 NW 1085 (holding 
agreement not shown). 

{a] Tllustration.—An agreement by 
the mortgagee to give an extension 
of time to redeem a part of the prem- 
ises in consideration of a quitclaim 
deed to the entire mortgage property 
is enforceable. Union Mut. L. Ins. 
Co. v. Kirchoff, 133 Ill. 368, 27 NB 91. 

{[b] Waiver of agreement.—The 
owner of an equity of redemption, 
who was entitled to ask for adjourn- 
ment of a foreclosure sale to pro- 
cure an order for a sale in parcels, 
agreed with the mortgagees that they 
should bid in the land, and Bive him 
an option to redeem within thirty 
days. Before the end of the thirty 
days, at a casual meeting in the 
street, counsel for the owner of the 
equity Stated to the mortgagees that 
he did not think his client would buy. 
Next day the mortgagees gave an 
option to a third person who testi- 
fied that, when he asked if the re- 
demptioner was likely to insist upon 
his option, the mortgagees said that 
probably he would. It was held that 
the evidence was insufficient to show 
a waiver of the redemptioner’s op- 


tion. Heald v: Jardine, (N. J. Ch.) 
21 A 586. 
[c] Evidence held to show agree- 


ment.—Ogden v. Stevens, 241 Ill. 556, 
89 NE 741, 132 AmSR 237; Bickel v. 
Wessinger, 58 Or. 98, 113 P 34. 

[d] Evidence held not to show 
agreement.—Locke v. Darelius, 140 


demption—a. In General. 
extend the period allowed by law for re- 
demption,** as, for example, by an agreement pend- 
ing the statutory time for redemption after fore- 
closure,®> and such a contract may be enforced in 
So, where the right of redemption would 
be absolutely cut off by a sale on foreclosure, the 
courts will give effect to an agreement of the par- 
ties, made in advance of the sale, that the mortgagee 
shall bid the property in and hold it subject to 
the option of the mortgagor to redeem within a lim- 


SNE bi; 


(42 C.5.] 391 


The parties may, by con- 


so also, where no such agreement 


was made in advance, the foreclosure purchaser may 
still grant a right of redemption by a contract 


Further, where the statutory time 


for redemption after a strict foreclosure or after 
a foreclosure sale has expired, the mortgagee or 
purchaser may bind himself by an agreement to 
permit a redemption to be made.®? 
agreement to extend the time of redemption will 


However, an 


Minn. 206, 168 NW 24; Sharpe v. 
ihees, 62° Ors 506, 123 P°LOVL: 

85. I1]l.—Frederick v. Ewrig, 82 Il. 
363; Davis v. Dresback, 81 Ill. 393; 
Pensoneau v. Pulliam, 47 Ill. 58; 
Schoonhoven v, Pratt, 25 Ill. 457. 

Ind.—Cox v. Ratcliffe, 105 Ind. 374; 
Williams v. Hoffman, 39 
Ind. A. 315, 76 NE 440. 

Ky.—Clark v. Renaker, 20 SW 534, 
14 KyL 465. 

Fre Sanae ae v. McLellan, 49 Me: 
eran Boke v. Crosby, 101 Mass. 

Minn.—Steele v, Bond, 23 Minn. 
267, 9 NW 772. 

Or.—Bickel v. Wessinger, 58 Or. 98, 
bey ae yee 

Vt.—Daggett v. Mendon, 64 Vt. 323, 
24 A 242. 

[a] Agreement for reconveyanes. 
—An agreement by a purchaser at 
foreclosure sale with the wife of the 
mortgagor who had joined in the 
mortgage to reconvey to her within a 
certain time upon certain conditions 
cannot be construed as an agreement 
extending the time for redemption, 
as an agreement for redemption 
would merely annul the sale while 


the agreement in question was to 
convey the title from the original 


owner to his wife. Williams v- 
Stewart, 25 Minn. 516. 
86. Union Mut. L. Ins. Co. vi 


Kirchoff, 133 Ill. 368, 27 NE 91; Dig- 
gins v. Axtell, 196 Ill. A. 480. See 
Williams v. Stewart, 25 Minn. 516 
(holding particular agreement not 
merely one to extend time for re- 
demption). 

{a] Bill to redeem.—Where the 
purchaser at a foreclosure sale 
agrees with the mortgagor to allow 
him a longer time for the redemption 
of the property than the statutory 
period, and afterward repudiates his 
contract and applies for a deed, the 
mortgagor may maintain a bill in 
equity to enforce his right of re- 
demption. Taylor v. Dillenburg, 168 
Tll. 235, 48 NE 41. , 

87. N. J.—Heald v. Jardine, (Ch.) 
pe 586; Snyder v. Greaves, (Ch.) 21 
ge Y.— Agate v. Agate, 11 NYSt 

N. C.—Yarborough v. Hughes, 139 
NC. 199% SISE 9045 

Tex.—El Paso First Nat. 
He) 34 Tex.- Civ. A. 476, °79. Sw 

Eng.—Orme v. Wright, 3 Jur. 19. 

88. Potter v. Brown, 50 Mich. 436, 
15 NW 540; Morrow v. Jones, 44 
Nebr. 867, 60 NW 369. 

89. McLear v. Morgan, 5 B. Mon. 
(Ky.) 282; Danforth v. Roberts, 20 
Me. 307; Quint v. Little, 4 Me.. 4953 
Murray v. Mutual Ben. L. Ins. Co., 
3 Nebr. (Unoff.) 861, 98 NW 207; 
Sano a v. Douglass, i Baxt. (Tenn.)~ 
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not be permitted to operate to the prejudice of a 
subsequent creditor seeking to redeem®® or a pur- 
chaser without notice.?* 

[§ 2161] b. Consideration. Except where a prom- 
ise to permit redemption may afford the basis of 
an estoppel” or must be enforced in order to prevent 
a fraud,°®* an agreement for an extension of time for 
redemption must be based upon a consideration.®* 
However, it has been held a sufficient consideration 
that the redemptioner give up his legal right to 
redeem within the time required by law upon the 
promise that the time should be extended.® 

[§ 2162] c. Form and Requisites. An agreement 
to extend the right of redemption may be express®® 
or may be established by facts and circumstances 
from which an agreement may be satisfactorily in- 
ferred.°*? Further, it need not be in writing.®® 
«' [§ 2163] d. Operation and Effect. A redemptioner 
seeking to enforce an agreement for an extension 
of the time for redemption must show that he has 
complied with the conditions of the agreement to 
be performed upon his part,°® unless performance 
has been excused.? 
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Who may enforce. As a general rule, an agree- 
ment extending the time for redemption may be 
taken advantage of only by the parties to the agree- 
ment,? or perhaps by one for whose benefit the 
agreement is made.*, Under a statute permitting a 
third person to enforce a contract made expressly 
for his benefit,t a junior mortgagee cannot take 
advantage of the contract between the mortgagor 


. and a prior mortgagee extending the period of re- 


demption where whatever benefit might accrue to 
him from the agreement was incidental, it not being 
within the contemplation of the parties to confer 
any advantage on him.® 

Time for redemption. An agreement to extend 
the time to redeem from a mortgage foreclosure is 
not rendered unenforceable merely because no time 


within which redemption must be made is specified. 


therein,® but a reasonable time will be allowed.’ 
Where the agreement fixes the time of extension, 
the right to redeem cannot, according to the gen- 
erally accepted rule, be exercised after the expiration 
of the time as extended.® It has, however, been held 
that the effect of the agreement is to abandon the 


90. Wheeler v. Menold, 81 Iowa 
647, 47 NW 871; Sager v. Tupper, 35 
Mich. 134; Swanson vy. Realization, 
etc., Corp., 70 Minn. 380, 73 NW 165. 

fa] A junior mortgagee’s right 
(1) to redeem from a prior mortgage 
when due cannot be affected. by any 
arrangement between the mortgagor 
and prior mortgagee for an extension 
(Sager. v. Tupper, 35 Mich. 134) (2) 
where the junior mortgagee did not 
have notice thereof when he took his 


mortgage (Wheeler v. Menold, 81 
Iowa 647, 47 NW 871). 
91. .Matney v. Williams, 89 SW 


678, 28 KyL 494. 


92. See infra § 2167. 
93. See infra § 2167. 
94. Downing vy. Brennan, 232 Mass. 


535, 122 NE 729; Smalley v. Hickok, 
12 Vt..153, 163. But see Farmers’ 
State Bank v. Anton, 51 N. D. 202, 
199 NW 582 (where the court ex- 
pressly refused to decide under what 
circumstances an agreement to ex- 
tend the period of redemption must 
be supported by .a consideration). 

., “The saying by the mortgagee, be- 
fore the expiration of the time of re- 
demption, that he, after that time, 
will receive the debt and so inducing 
the mortgagor to suffer the time to 
expire would, probably, let him in to 
redeem; but his so saying, after it 
had expired, would have no effect, un- 
less it was a contract made on legal 
and sufficient consideration.” Smalley 
vy. Hickok, supra. t , 

[a] For example, a promise, with- 
out consideration, made after the 
terms of a foreclosure have expired, 
to receive the amount due and to 
quitclaim the land is void. Smalley 
v. Hickok, 12 Vt. 153. 

[b] Agreement to bid in for mort- 
gagor.—Lack of consideration renders 
agreement after default to bid in and 
hola for mortgagor unenforceable. 
Downing v. Brennan, 232 Mass. 535, 
122 NE 729. 

[c] Consideration held sufficient. 
—(1) An agreement by the former 
owner of the equity of redemption to 
purchase a right of redemption previ- 
ously lost has been held to be upon 
a sufficient consideration, althougn 
the amount to be paid is precisely 
that which would have been paid to 
the purchaser on foreclosure sale had 
a legal redemption been made. Chy- 
traus v. Smith, 141 Ill. 231, 30 NE 
450. (2) A mortgage by defendants 
on real property to secure preéxist- 
ing indebtedness to plaintiff already 
secured by the mortgage on person- 
alty. Farmers’ State Bank v. Anton, 
VHIGN PDF 2102,% 199) INIWe 582. 1103)! A 


promise by the purchaser at a mort- 
gage foreclosure sale to reconvey 
land to the owner upon the owner’s 
payment of the purchase price, where 
as a result of such promise the 
owner refrained from having the land 
sold in parcels, by means of which 
several hundred acres would have 
been saved from sale. Chandler v. 
Rileys2 (NexauCiv. At), 2HOBS We TG: 

[d] Recovery of consideration.— 
Where the mortgagee agreed with the 
mortgagor in consideration of two 
thousand dollars to bid in the prop- 
erty at foreclosure sale for the full 
amount of his claim and to restore 
the consideration paid, if there should 
be a redemption by a third person, 
within a certain time by payment of 
the mortgagee’s claim in full, with- 
out the aid of such sum or if there is 
no redemption to assign the certifi- 
cate of purchase to the mortgagor 
upon payment of the full amount, 
less the sum of two thousand dol- 
lars, the mortgagor is not entitled 
to treat the contract as rescinded and 
to demand a return of the money 
paid because of the failure of the 
mortgagee to offer to perform and 
because of his absence from the state 
during the redemption period. Swain 
v. Jacks, 125 Cal. 215, 57 P 989. 

95. Honnihan v. Friedman, 13 Ill. 
A. 226; Bickel v. Wessinger, 58 Or. 
98 104 shi ser S4. 

“A forbearance to redeem the prop- 
erty was a sufficient consideration to 
support the promise to extend the 


time.” Bickel v. Wessinger, supra. 
96. Thomas v. Hall, 116 Me. 140, 
100 A 502. 
97. Thomas v. Hall, supra; Dow v. 


Bradley, 110 Me. 249, 85 A 896, 44 
LRANS 1041. 

[a] For example, an erroneous 
statement by the mortgagee’s attor- 
ney as to the time within which a 
redemption from foreclosure could be 
made is binding on mortgagee and 
operates aS an extension to the date 


fixed. Thomas v. Hall, 116 Me. 140, 
100 A 502. 

98. U. S.—Norman y. Gunton, 127 
Fed. 871. 


Ill.—Ogden v. Stevens, 241 Jil. 556, 
89 NE 741, 132 AmSR 287; Taggart v. 
Blair, 215 Ill. 389, 74 NE 372; Union 
Mut. L. Ins. Co. v. White, 106 Ill. 67. 

Ind.—Turpie v. Lowe, 158 Ind. 314, 
62 NE 484, 92 AmSR 310. 

Me.—Brown v. Lawton, 87 Me. 83, 
32 A 733; Stetson v. Everett, 59 Me. 
376; Chase v. McLellan, 49 Me. 375; 
Fisher v. Shaw, 42 Me. 32. 

N. D.—Farmers’ State Bank v. An- 
ton, 51 N. D. 202, 199 NW 582, 583, 


584 [cit Cyc]. 

Or.—Bickel v. 58 BOr. 
93a LS oP Ese. 

Statute of frauds see Frauds, Stat- 
ute of § 203. 

99. Bristol v. Hershey, 7 Cal. A. 
738, 95 P 1040; Matthews v. Dinner, 
237 Mass. 153, 129 NE 894. 

1. Bristol v. Hershey, 7 Cal. 

95 P 1040. 
i Dickinson v. Lamoille County 
Nat. Bank, 12 Fed. 747. 

3. See Dickinson vy. Lamoille 
County Nat. Bank, supra (holding 
that an attaching creditor could not 
take advantage of an agreement be- 
tween the debtor and the mortgagee) 

4 See statutory provisions. 

5. Farmers’ State Bank y. Anton, 
51 N. D. 202, 199 NW 582, 5838, 584 
[cit Cyc]. 

6. Farmers’ State Bank y. Anton, 
supra. 

7. Farrow v. Sturdivant Bank, 184 
Ala. 208, 63 S 973; Pensoneau v. Pul- 
liam, 47 Ill. 58; Turpie v. Lowe, 158 
Ind. 314, 62 NE 484, 92 AmSR 310; 
Mann v. Provident Life, ete., Co., 42 
Wash. 581, 85 P 56. See Russell v. 
Finn, 110 Iowa 301, 81 NW 589 (hold- 
ing that mortgagor would not be al- 
lowed to redeem some ten years after 
agreement wasS made). But see 
Moote v. Scriven, 33 Mich. 500 (hola- 
ing time not so far of the essence of 
a particular contract as to prevent its 
enforcement after the time fixed ex- 
pired). 

[a] Agreement to prevent sale.— 
Where, in order to avoid a foreclo- 
Sure sale, the parties entered into an 
agreement by which the mortgagor 
could repurchase without fixing any 
time for performance, the law will 
presume that the redemption or re- 
purchase is to be within a reasonable 
time, and what is a reasonable time 
may be fixed as a matter of law at 
the time limited by statute for re- 
demption from a foreclosure sale. 
Farrow v. Sturdivant Bank, 184 Ala. 
208, 638 S 973. : 

8. Ark.—American Mortg. Co. v. 
Williams, 103 Ark. 484, 145 SW 284, 

Ind.—Turpie v. Lowe, 158 Ind. 314, 
62 NE 484, 92 AmSR 310; Williams v. 
Hoffman, 39 Ind. A. 315, 76 NE 440. 


Wessinger, 


A. 


Iowa.—Bigler v. Jack, 114 Iowa 
667, 87 NW 700. 

ee es v. McLellan, 49 Me. 
Mass.—Matthews v. Dinner, 237 


Mass. 1538, 129 NE 394. 
Mich.—F lax v. Mutual Bldg., ete., 
Assoc., 198: Mich. 676, 165 NW 8385. 
Pa.—Svenson y. Rohrer, 206 Pa. 
407, 55' A 1070, 
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foreclosure,® and that notwithstanding limitations 
in the contract of extension as to the time in which 
payment might be made, the foreclosure is not rein- 
stated by failure to make the payment within the 
time prescribed.t° It has also been held that an 
agreement to return the property to the mortgagor 
upon payment of the amount paid at the foreclosure 
sale with interest within a specified time may amount 
to a mortgage,"t and that the mortgagor is not 
guilty of laches and not affected by limitations 
barring his suit to redeem the property until the 
purchaser has denied or repudiated the agreement.!” 
Where the owner has been given a definite extension 
of time, he may redeem at any time within such 
period without waiting until the end thereof.1% 

[§ 2164] 6. Equitable Extension of Right To Re- 
deem or Relief against Forfeiture—a. In General. 
A court of equity in the exercise of its well recog- 
nized jurisdiction to grant relief in cases of fraud,!4 
accident, or mistake,'® may permit a redemption 
in cases where in the absence of such ground for 
relief the right to redeem would be regarded as at 
an end either because of a foreclosure or because 
of a failure in the timely exercise of the right.1® 
For example, equity may grant relief in the ease 
of an irregular and insufficient foreclosure,’ or of 


{a] Stipulation in suit to set aside 
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tion may be exercised although the 
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a fraudulent abuse of the power granted by a trust 
deed,!* or where the mortgagor has been led to be- 
lieve that he will be permitted to redeem after sale,’? 
or that the time for redemption is extended,”° or 
where the mortgagor has been induced to suffer his 
right of redemption to lapse through fraud,” or 
through the inequitable conduct of the mortgagee.*? 
The person seeking relief must, however, have acted 
promptly,?? and relief cannot be granted merely be- 
cause of the misfortune of complainant.74 Relief 
may be denied where the circumstances show a 
fraudulent attempt upon the part of complainant to 
defeat his other creditors.”° 

In the case of a decree of strict foreclosure equity 
may afford relief where, without fault upon the 
part of the mortgagor, he has through the fraud of 
the mortgagee been prevented from obtaining the 
redemption money within the time limited, or 
where the mortgagor has failed to raise the money 
in time through surprise,?’ accident,?* or mistake,”® 
and in general it has been held that the court will 
in its discretion open a foreclosure and permit an 
opportunity to redeem where the particular facts of 
the case are such that, applying well settled prinei- 
ples of equity, it should be done.*° So in a proper 
case equity may afford an opportunity to the trans- 


N. H.—Hall v. Cushman, 14 N. H. 


foreclosure.—Where, in a suit to set 
aside a mortgage foreclosure sale, the 
time to redeem has been extended to 
thirty days after the decree of the 
trial court, the plaintiff’s right to re- 
deem expires at the end of that time 
unless the sale is to be set aside as 
void. Flax v. Mutual: Bldg., etc., As- 
soc., 198 Mich. 676, 165 NW 835. 

[b] Extension for reasonable time. 
—A promise by a mortgagee pur- 
chasing on his own foreclosure to 
permit redemption on condition that 
the mortgage debt be paid within a 
reasonable time creates no right of 
redemption beyond the expiration of 
such reasonable time. Matthews v. 
Dinner, 237 Mass. 153, 129 NE 394. 

[ce] Waiver.—Where parties to a 
foreclosure decree entered into a con- 
tract entitling complainant to a re- 
conveyance on payment of the price 
represented by his debt within two 
years, and he was assured that there 
would be no difficulty about extend- 
ing the time, and complainant was 
permitted to continue making sales 
and collections thereunder, and on 
his request for an accounting the 
other party did not claim a forfeiture, 
such party by his conduct waived his 
right to insist on a_ forfeiture. 
American Mortg. Co. v. Williams, 103 
Ark. 484, 145 SW 234, 

9. Oertel v. Pierce, 116 Minn. 266, 
133 NW 797, AnnCas1913A 854. 


10. Oertel v. Pierce, supra. 

1l. Bickel v. Wessinger, 58 Or. 98, 
PHP 734. 

12. Bickel v. Wessinger, supra. 

13. Wright v. Cobb, (Mo.) 229 SW 
3 livea). 

14. See Equity §§ 82-91. 

15. See Equity §§ 53-69. 

16. See cases infra notes 17-22. 

1737 Ala.——Dozier ‘v.- Farrior, 187 
Ala. 181, 65 S 364. 

Mass.—Tetrault v. Labbe, 155 


Mass. 497, 30 NE 1738; Clark v. Sim- 
mons, 150 Mass. 357, 23 NE 108. 
Mich.—Grover v. Fox, 36 Mich. 461; 
Thurston v. Prentiss, Walk. 529. 
Minn.—Dickerson v. Hayes, 26 
Minn. 100, 1 NW 834. 
Wee Sea vy. Swaney, 50 Mo. 
Vt.—Smith v. Bartholomew, 42 
Vt. 356. 
Ont.—Martin v. Evans, 39 Ont. L. 
479, 12 OntWN 177, 37 DomLR 376. 
fa] Order set aside.—Where a 
final order of foreclosure is set aside 
as invalid, a subsisting action for 
foreclosure remains in which redemp- 


statute of limitations had otherwise 
run. Martin v. Evans, 39 Ont. L. 479, 
12 OntWN 177, 37 DomLR 376. 

Vacating or setting aside decree 
of foreclosure generally see supra 
§ 1768 et seq. 

16>" Flint ©v.' “Lewis, ‘62 Tl 2995 
Penny v. Cook, 19 Iowa 538; Laundy 
v. Girdner, (Mo.) 238 SW _ 788; 
Thacker v. Tracy, 8 Mo. A. 315. See 
Feéenley v. Cassidy, (R. I.) 43 A 296 
(constructive fraud and breach of 
agreement). 

Setting aside sale under power see 
supra §§ 1488-1498. 

19. Stinson v. Pepper, 47 Fed. 676, 
10 Biss. 107. 

20. See infra § 2167. 

21. Ill. Peirce  v. Nat. 
Bank, 181 Ill. A. 100. 

Mass.—Van Deusen v. Frink, 15 
Pick. 449. 

Minn.—Nolan v. 75 Minn. 
231, 77 NW 786. 

Mo.—Alfred v. Pleasant, 175 SW 
891; Somerville v. Hellman, 210 Mo. 
567, 127 SW 35. 

Wash.—Morrison v. 
Wash. 175, 88 P 104. 

[a] Mere promises without con- 
sideration made by the mortgagee’s 
agent not shown to have been author- 
ized by the principal made after fore- 
closure that the mortgagors would 
be permitted to redeem when they 
got ready to do so does not consti- 
tute fraud authorizing redemption. 
Somerville v. Hellman, 210 Mo. 567, 
111 SW 35. 

{[b] Facts supporting relief. — 
There may be relief for fraud where 
the holder of the debt secured by 
deed of trust told the debtors that 
they need not pay until he notified 
them, and then without doing so, 
when they were temporarily absent, 
had a sale on advertisement of 
which they had no knowledge. Al- 
fred v. Pleasant, (Mo.) 175 SW 891. 

{c] Conspiracy to defraud an in- 
sane mortgagor will support an ac- 
tion by his guardian to redeem after 
the expiration of the statutory pe- 
riod for redemption from sale. Mor- 
rison v. Steenstra, 45 Wash. 175, 88 
P 104. 

Extension of statutory time see in- 


francs! 2167; 

22. Conn.—Weiss .v.' Alling, 34 
Conn. 60. 

Ga.—Horne v. Mullis, 119 Ga. 534, 
46 SE 663. 

Ill.— Webber v. 104 Ill. 
309. 


First 


Dyer, 


Steenstra, 45 


Curtiss, 


iby(ale 

N. Y.— Bennett v. Austin, 81 N. Y. 
308. 

Wis.—Chaffee v. Conway, 125 Wis. 
77, 108 NW 269. 

[a] Failure to account.—The first 
mortgagee cannot set up, as against 
a bill by a second mortgagee to re- 
deem, a foreclosure which he has ob- 
tained in disregard of a promise to 
the second mortgagee to render an 
account. to him of the amount due 
upon the first mortgage before re- 
sorting to a foreclosure. Hall v. 
Cushman, 14 N. H. 171. 

Extension of statutory time see 
infra § 2167. 


23. Seeley v. Adams, (N. J. Ch.) 
50 A820: 4 
24. Clapp v. Leavens, 164 Fed. 


318, 90 CCA 250; Palmer v, McCor- 

mick, 30 Fed. 82. : 
{a] For example (1) the failure of 

a mortgagor to redeem from the fore- 


closure, caused by his misfortunes 
resulting from the ‘grasshopper 
plague,” is no ground for relief in 


equity as against a valid legal title 
under the foreclosure. Palmer v. 
McCormick, 30 Fed. 82. (2) The fact 
that a mortgagor was not financially 
able to redeem from a foreclosure 
sale will not prevent the running of 
the statute of limitations against his 
right to redeem. Clapp vy. Leavens, 
164 Fed. 318, 90 CCA 250. 

25. Snipes v. Kelleher, 31 Wash. 
386, 72 P 67. 

26. Stephenson v. Kilpatrick, 166 
Mo. 262, 65 SW 773. 


27. Stephenson vy. Kilpatrick, su- 
pra. 

28. Bostwick v. Stiles, 35 Conn. 
195; Kopper v., Dyer, ‘59 Vt. 477; 9 


A 4, 59 AmR 742. 

29. Stephenson v. Kilpatrick, 166 
Mo. 262, 65 SW 773. 

30. Tichenor v. Collins, 45 N. J. L. 
123; Mackie v. Standard Trusts Co., 


17° Alta. L.. 236, 67 DomLR 201, 1 
WestWkly 566; Barnes v. Baird, 15 
Man. 162; Dovercourt Bldg. Co. v. 


pot eean Heights Land Co., 47 Ont. 
Ran Nais 

[a] Foreclosure proceedings by 
the district registrar under the Real 
Property. Act are no more binding 
than a decree and foreclosure by the 
court and may be reopened and the 
mortgagor let in to redeem under 
conditions which would have justified 
such proceedings had _ foreclosure 
been in equity. Barnes v. Baird, 15 
Man. 162, 
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feree of the premises to avoid a foreclosure by pay- 
ment of the mortgage debt.2+ 

[§ 2165] b. Extension of Statutory Time**—(1) 
In General. It is within the power of a court of 
equity in a proper case to permit redemption after 
the expiration of the time fixed by statute there- 
for,°* although such permission will not be granted 
in the absence of exceptional circumstances and 
equitable considerations,"* affording clear ground for 
equitable interference,*® and in cases in which the 
person seeking to redeem has acted with due dili- 
gence.*® So equity has granted additional time to 
redeem where delay has resulted from judicial pro- 
ceedings to determine questions affecting the right 
of redemption,®” or where the failure to redeem is 
due to the fraudulent act of one from whom redemp- 
tion is sought,?* or such person has direetly or in- 
directly prevented the redemptioner from complying 
with the statute,?® or where a mistake as to the 
time for redemption is induced by the adverse 
party,*® or is accompanied by inequitable conduct 
on his part.44 One having a right to redeem is not 
entitled to the intervention of equity to keep open 
the right of redemption until other litigated mat- 
ters ,are determined upon, which the advantage of 
redeeming will depend,*? nor will the statutory time 
of redemption be extended to await the determina- 
tion of a suit in equity for an accounting.** The 
fact that plaintiff has no means in his hands, as 
administrator, to pay the mortgage debt, and redeem 


31. Anonymous, 2 N. C. 482. 
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ney said to the effect that he had 


[§§ 2164-2166 


the estate, furnishes no legal cause for an extension 
of the time;** nor does the fact that he did not 
come to a knowledge of his rights, as such adminis- 
trator, until too late to obtain license and sell the 
equity, unless such want of knowledge was caused 
by the fraudulent misconduct of the mortgagee.* 
Equity will not allow redemption after the expira- 
tion of the statutory time because of the mental and 
physical illness of the redemptioner.*° Where an 
assignment is made just before the expiration of 
the right to redeem with the view of preventing 
redemption, it may be regarded as a fraud and the 
mortgagor or his grantee will not be foreclosed until 
he shall have had a reasonable time to make a tender 
to the assignee,*’ and where an assignment is made 
a short time before the expiration of the right to 
redeem, although without fraud, it may keep the 
equity open until the mortgagor or those claiming 
under him by the exercise of reasonable diligence 
can find the assignee and offer to perform the con- 
dition.*® 

[§ 2166] (2) Because of Appeal. Where, by rea- 
son of an appeal, a redemption right accorded by 
decree cannot be exercised within the time fixed 
in the decree, the court may allow an additional 
time.*® An appeal by one of the parties to the 
decree which does not interfere with the right of 
the mortgagor to redeem after the sale is not a 
ground for an extension of the time within which 
he may redeem.®® Under a statute limiting the time 


another action to foreclose, treating 


32. Waiver of foreclosure see in- 
fra § 2168. 

33. Benson v. Bunting, 127 Cal. 
532, 59 P 991, 78 AmSR 84; Meyer v. 
Hurst, 109 Kan. 730, 201 P 859; Piatt 
v. Flaherty, 96 Kan. 42, 149 P 734; 
Prescott v. Jenness, 77 N. H. 84, 88 
A 218; Felker v. Mowry, 69 N. H. 164, 
38 A 726; Wade v. Major, 36 N. D. 
331, 162 NW 399, LRAI9I7E 633. 

[a] Mistake as to extension.—(1) 
A mortgagor who has acted upon a 
mistaken belief that the time of re- 
demption has been extended may be 
permitted to redeem after foreclosure 
when no other rights have intervened, 
as to deny such relief would be con- 
trary to the fundamental principles 
of equity. Prescott v. Jenness, 77 
N. H:. 84, 88 A’ 218. (2) Where a 
person seeking to redeem has acted 
upon the belief that the time for re- 
demption has been extended by the 
court, and the court intended and 
Supposed that it has protected the 
right of redemption by a memoran- 
dum order, a redemption may be per- 
mitted after the expiration of the 
statutory time therefor, particularly 
where no rights or interests have in- 
tervened. Felker v. Mowry, 69 N. H. 
164, 38 A 726. 

{b] Miscalculation of interest.— 
The time within which to redeem 
from a sale may be extended where 
redemption money deposited within 
the proper iime was slightly inade- 
quate because of miscalculation of 
interest. Loomis v. National Supply 
Go., 99 Kan. 279, 161 P 627. 

{c] Where a mortgagor was de- 
layed in reaching the county seat by 
‘reason of a snowstorm, time may be 
extended. Wade v. Major, 36 N. D. 
331, 162 NW 399, LRAI9I1I7TE 633. 

34. Sigler v. Phares, 105 Kan. 116, 
181 P 628, 5 ALR 141; Carll v. Kerr, 
111 Me. 365, 89 A 150. 

[a] A mistake of law (1) pure 
and simple, by the mortgagor as to 
the time allowed for redemption will 


not justify equitable relief. Fender- 
son v. Fenderson, 116 Me. 3862, 102 
A 69. (2) Where a second mortgagee 


relied on what an attorney casually 
told him and what plaintiff's attor- 


failed 


eighteen months from sale date to 
redeem, and did not learn that he was 
limited to fifteen months by Gen. St. 
(1915) § 7388 (Code Civ. Proc. § 484), 
until about a month before the ex- 
piration of the eighteen months, 
when he tendered sufficient money, he 
should not have been permitted to 
redeem out of time, although he 
acted in good faith, and with reason- 
able promptness. Meyer v. Hurst, 
109. Kan: 730; 200 ss 85950 C3) “Dime 
for redemption may be given after 
the expiration of the statutory period 
where the failure to redeem within 
the statutory time is due to a mis- 
take of law shared in by all the 
parties. Benson v. Bunting, 127 Cal. 
dee O9Te IIL LTS Am Si asds 

[b] Mistake of fact.—Where the 
of the equity of redemption 
to redeem from foreclosure 
within the year owing to mistake as 
to the date of the first publication 
of foreclosure, equity cannot relieve 
him, and allow redemption there- 


owner 


after; Carll v. Kerr, 111 Me. 365, 89 
A (5.0. 

35. Meyer v. Hurst, 109 Kan. 730, 
201 P. 859; Palmer vy. ‘Palmer, 194 


Mich. 79, 160 NW 404. See Anderson 
v. Olin, 145 Ill. 168, 34 NE 55 (deny- 
ing the right to redeem where the 
mortgagor’s mistake was not caused 
by any acts or representations of the 
mortgagee). 

36. Shaw v. Gray, 23 Me. 174; 
Dickerson vy. Hayes, 26 Minn. 100, 1 
NW 8384; Power v. Larabee, 3 N. D. 


O20 100 “INWi ini89. 9 44, AmSR bri: 
Schmidt v. Worley, 134 Wash. 582, 
a0. Ey the 

87. Piatt v. Flaherty, 96 Kan. 42, 


149 P 734. 

38. See infra § 2167. 

39. Newman v. Locke, 66 Mich. 27, 
26 NW 166; Hamilton vy. Hamilton, 52 
Mont. 509, 154 P 717; State Bank v. 
Hileman, 34 N. D. 205, 157 NW 971; 
Moun es v. Ellis, 69 Wash. 643, 125 P 

[a] Statement that prior fore- 
closure is abandoned.—A mortgagee 
who foreclosed by advertisement, but 
on account of a mistake in the 
amount alleged to be due commenced 


the former foreclosure as a nullity, 
cannot within two months after the 
beginning of such action obtain a 
sheriff’s deed under prior foreclosure, 
and by such deed and action to quiet 
title deprive the mortgagor and sub- 
sequent encumbrancers of the right 
to redeem. State Bank vy. Hileman, 
34 N. D. 205, 157 NW 971. ; 

[b] Agreement to assign certifi- 
cate of sale—A purchaser at a 
mortgage foreclosure sale is estopped 
to deny the right of redemption for 
the benefit of minors, although pro- 
ceedings to redeem were not taken 
according to Remington & B. Code 
§§ 594, 595, 599, where such noncom- 
pliance was induced by his agreement 
to assign his certificate of sale and 
make a quitclaim deed. Mohney v. 
Ellis, 69 Wash. 6438, 125 P 1081. 

{c] Relief may be granted where 
the mortgagor relied on the promise 
of a third person to furnish him 
funds with which to make the re- 
demption, but such person afterward 
fraudulently bought up the mort- 


gage and cut off redemption. Wilson 
v. Eggleston, 27 Mich. 257. 
40. Fenderson y. Fenderson, 116 


Me. 362, 102 A 69. 


41. Fenderson vy. Fenderson, su- 
pra. 
es. Eastman vy. Thayer, 60 N. H. 
43. Hoover y. Johnson, 47 Minn. 


434, 50 NW. 475. 


44. Cilley v. Huse, 40 N. H. 358. 
45. Cilley v. Huse, supra. 
ayer Cameron v. Adams, 81 Mich. 
47. Deming vy. Comings, 11 N. H. 
474. See Cilley v. Huse, 40 N. H. 358 


(where it was held that facts alleged 
did not show ground for relief). 
ea Deming y. Comings, 11 N. H. 

49. Raymond y. Whitehouse, 119 
Iowa 132, 98 NW 292; Schlawig  v. 
De Peyster, 88 Iowa 323, 49 NW 843, 
32) AmMSR 308, 18 LRA 785; Piatt v. 
Flaherty, 96 Kan. 42, 149 P 734, 735 
[cit Cye]; Morrison v. Steenstra, 40 
Wash. 175, 88 P 104. 


50. Grove v. Kerr, 318 Ill. ; 
Neen se 591,149 
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for redemption to the time of confirmation of the 
sale, the right of redemption continues after per- 
fection of an appeal from the order of confirmation 
until the decision of the appeal. 

[§ 2167] (3) Fraud or Circumstances Raising an 
Estoppel. Equity may permit a redemption after 
the statutory time has expired where the person 
from whom redemption is sought has by his fraud- 
ulent act occasioned the failure to redeem in time.5? 
So, where, in reliance upon promises made by the 
mortgagee to permit redemption after the expiration 
of the statutory time therefor, the mortgagor per- 
mits such time to expire, he may be entitled to 
relief in equity upon the ground of fraud where 
the mortgagee subsequently refuses to permit re- 
demption;°* or he may be entitled to relief upon 
the ground of estoppel where he has acted in re- 
lance upon assurances that redemption within the 
statutorv time would not be insisted upon, and this, 
although the assurances were verbal and were with- 
out consideration.®* A junior mortgagee cannot take 
advantage of an arrangement between the mortgagor 
and a prior mortgagee extending the period of re- 
demption upon the theory of estoppel, no intention 
being shown to influence third persons or those oc- 
cupving a position with relation to the property 
similar to that occupied by the junior encum- 
brancer.®® 

[§ 2168] I. Reinstatement of Right; Waiver of 
Foreclosure. Where the conduct of the mortgagee 
is such as to waive or open the foreclosure, the 
equity of redemption is restored.°* For example, 
this effect has been held to follow upon receipt of 
payments on account of the mortgage debt after 
foreclosure,®? or an action for the full amount of 


51. Philadelphia Mortg., etc, Co.| prejudice.” Ivy v. 
v. Gustus, 55 Nebr. 435, 75 NW 1107.|121, 124, 79 S 587. 
52. Ivy v. Hood, 202 Ala. 121, 79] [b] 
S 587; Benson v. Bunting, 127 Cal. 
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Assent to mistake.—Mere as- 
sent by the mortgagee to the mort- 
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the debt secured by the mortgage.°® So where, 
notwithstanding a foreclosure and sale, the trans- 
actions of the parties are such as to establish that 
the debt represented by the foreclosure decree is 
still continuing, the equity of redemption still ex- 
ists,°® and if, notwithstanding his purchase of the 
mortgaged premises upon foreclosure, the mortgagee 
continues to treat the premises as security for the 
mortgage debt, the mortgagor will be entitled to 
redeem.®° However, a mere agreement between the 
mortgagor and mortgagee after foreclosure, under 
which, upon the mortgagor’s surrender of possession, 
the mortgagee agrees to give him a contract of 
sale, does not amount to a waiver of the foreclosure 
entitling the mortgagor to redeem.* 

Action for deficiency. An action to recover the 
deficiency remaining after a sale and application of 
the proceeds of the mortgaged premises has the ef- 
fect of restoring the right to redeem only so far 
as may be provided by statute.®? By statute it is 
sometimes provided that, where a bond and a mort- 
gage are given for the same debt, the effect of en- 
tering judgment on the bond after foreclosure of 
the mortgage and sale of the mortgaged premises 
for any balance of the debt shall be to open the 
foreclosure decree and sale and to entitle the mort- 
gagor to redeem.®* Such a statute applies, although 
the judgment upon the bond is obtained in a foreign 
state. 

After adverse possession. Where the mortgagee 
has been in possession for the time prescribed by 
statute to bar the right of the mortgagor to redeem, 
it has been held that a subsequent acknowledgment 
of the mortgage status does not revive the mort- 
gagor’s right.® 


Hood, 202 Ala. [a] Reason for rule.—“The mort- 


gagee cannot have both the land and 
the money; the foreclosure gives him 
the land in lieu of the money; if then 


532, 59 P 991, 78 AmSR 81; Security 
State Bank v. Kramer, 51 N. D. 20, 
198 NW 679. 

[a] Evidence held to show con- 
trary-—Dcnovan vy. National L. Ins. 
Co., 255 Ill. 349, 99 NE 603. 

53. Ogden v. Stevens, 241 Ill. 556, 
89 NE 741, 1382 AmSR 937; Honnihan 
v. Friedman, 13 Ill. A. 226; Markoff v. 
Tournier, 229 Mich. 5TL, 201 NW 888; 
Prondzinski Vv. Garbutt, SeNew D: 191, 
77 NW 1012. 

[a] Allowance of expenditures.— 
It would be fraud for the purchaser 
of premises at a foreclosure sale 
knowingly to permit the owner to 
spend large sums of money on the 
property, relying upon his promises 
that she should have the right to re- 
deem after expiration of the period 
of redemption, and then to refuse to 
permit redemption. Ogden v. Stevens, 


241 Ill. 556, 89 NE 741, 132 AmSR 
237. 
54. Ala.—Ivy v. Hood, 202 Ala. 


121, 79 S 587 

Gal.—Benson vy. Bunting, 127 Cal. 
532, 59 P 991, 78 AmSR 81; Bristol 
Vv. Hershey, 7 Cal. A. 1335, 9D P 1040. 

Ind.—Turpie v. Tie We, 158 Ind. 314, 
62 NE 484, 92 AmSR 310. 

Me.—Fenderson v. Fenderson, 116 
Me. 362, 102 A 69; Dow v. Bradley, 
110 Me. 249, 85 A 896, 44 LRANS 
1041. 

N. D.—Farmers’ State Bank v. An- 
ton, 51 N. D. 202, 199 NW 582; Ken- 


mare Hard Ccal, ete. Co. v. Riley, 
20 N. D. 182, 126 NW 241. 
See Brown v. Burney, 128 Mich. 


205, 87 NW 221 (as to dilatory tac- 
tics of mortgagee giving a right to 
sue for redemption after the statu- 
tory time). 

[a] Reason for rule.—“The equi- 
table principle upon which relief rests 
in such cases is that the debtor was 
lulled into a false security to his 


gagor’s mistake of law as to the 
period within which he was entitled 
to redeem will estop the mortgagee 
from insisting on strict foreclosure. 
Fenderson v. Fenderson, 116 Me. 362, 
102 A 69. 

{c] Evidence held insufficient to 
show that a promise to allow redemp- 
tion after the statutory period had 
expired was made and was relied on 
in good faith. Kenmare Hard Coal, 
ete., Co. v. Riley, 20 N. DD: 182, 126 
NW 241. 

55. Farmers’ State Bank v. Anton, 
51 N. D. 202, 199 NW 582 

56. See cases infra notes 57-60. 

Waiver of foreclosure generally see 
supra § 1118. 

57. Conn.—Lounsbury v. Norton, 
59 Conn. 170, 22 A 153. 

Nebr.—Applegate v. Kingman, 17 
Nebr. 338, 22 NW 765. 

N. H.—Scott v. Childs, 64 N. H. 566, 
15 A ror Deming v. Comings, 11 +N. 

474. 


Be 

Vt.—Findlay v. Longe, 81 Vt. 523, 
Ws A829 NGilsonesy, Whitney, 51 Vt. 
552; Ward v. Seymour, 51 Vt. 320. 

Man.—Barnes v. Baird, 15 Man. 
162, 

See Osborne v. Tunis, 25 N. J. L. 
633 (holding that the payment of the 
mortgage debt in full, if it does not 
ipso facto avoid a decree of foreclo- 
sure, deprives the mortgage creditor 
of all equitable right under the de- 
eree). 

58. N. J.—Osborne y. Tunis, 
pra. 
R. I.—Clarke v. Robinson, 15 R, I. 
231, 10 A 642; Hazard v. Robinson, 
LS ERT 226, 2yrAV 43/3: 

Bng.—Kinnaird:yv. Trollope, 39 Ch. 


D. 636. 
Man.—Miller v. McCuaig,: 6 Man. 
23 


su- 


539. 
Ont.—Chatfield v. Cunningham, 
Ont. 153. 


he afterwards sue for the money, he 
cannot retain the right which the 
foreclosure gave him.” Chatfield v. 
Cunningham, 23 Ont. 153, 163. 

{b] Persons entitled to redeem.— 
(1) Where a strict foreclosure has 
been reopened by reason of an action 
on the debt by the mortgagee, such 
reopening may be availed. of by any 
person interested in the equity of re 
demption and entitled to redeem. 
Chatfield v. Cunningham, 23 Ont, 153. 
(2) Such right to redeem is one 
which may be exercised by derivative 
assignees of the equity of redenip- 


tion. Chatfield v. Cunningham, su- 
pra. 
59. American Mortg. Co. v. Wil- 
liams, 103 Ark. 484, 145 SW 234. 
60. Sletten Carrington First 
Nat. Bank, 37 N.D. 47, 163 NW 534, - 
61. Locke v. Darelius, 140 Minn. 
206, 168 NW 24. > 
62. Weld v. Rees, 48 Ill. 428; 


Fennyery v. Ransom, 170 Mass. 303, 
49 NE 620. 

[a] Where a sale under a power 
is insufficient to satisfy the indebted- 
ness, the subsequent bringing of an 
action and the recovery of a judg- 
ment for the deficiency will not re- 
open the right to redeem from the 


foreclosure: Weld v. Rees, 48 Il. 
428. 
6%. See statutory provisions, 


64 McGlathery v. Dorman, 97 N. 
J. Ha. 17%, 127 A 40; Hutchinson .v. 
Ward, 192 N. Y. 375, 85 NE 390, 127 
AmSR 909. 

65. Rutherford v.. Mitchell, 15 
Man. 390; Shaw v. Coulter, 11 Ont. L. 
Poet 6 OntWR 55 [dism app 5 OntWR 

[a] Notice of sale.—After the bar 
of the statute. of limitations»has at- 
tached in favor of the mortgagee in 
possession, a notice of sale by the 
mortgagee is a nullity and does not 
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Proceedings to perfect title. After the equity of 
redemption has been barred by the lapse of time un- 
der such a statute, it cannot be revived by a pro- 
ceeding for strict foreclosure by the mortgagee in 
accordance with an agreement made with a contrac- 
tual purchaser of the premises for the purpose of 
perfecting the title.°° Where there is no mistake as 
between the parties as to the property which it was 
intended to cover under a mortgage, a decree of fore- 
closure is not opened and the right of redemption 
reinstated by a subsequent proceeding to correct a 
mistake in the mortgage and to perfect the title 
of the mortgagee in the mortgaged property.®’ 

Foreclosure of senior mortgage. Where a right 
of redemption has been cut off by a foreclosure of a 
junior mortgage, it is not restored by the subsequent 
foreclosure of a senior mortgage by the same mort- 
gagee.°8 However, it has been held that the pay- 
ment of a foreclosure decree obtained by a senior 
mortgagee, although it has become absolute, will 
open it as between the junior mortgagee and the 
owners of the equity of redemption.®® 

[§ 2169] J. Amount Required To Redeem?°—1. 
Enforcement of Equitable Right of Redemption—a. 
In General. As between the mortgagor and mort- 
gagee, redemption by the mortgagor is in general 
conditioned upon a payment of the full amount of 
the principal debt secured,” together with interest?” 
and costs.’* He may also be required to pay all 
proper charges and expenses incurred by the mort- 
gagee with reference to the security."* As has al- 
ready been noted, the consideration named is not 
conclusive as to ‘the amount of the indebtedness 
secured by the mortgage,” and the mortgagor may 
redeem on payment of its true amount secured, al- 
though less than that stated.7* So where there is 
a mistake in the note as to the amount, the mort- 
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[§§ 2168-2169 


gagor may redeem by paying the correct amount.’” 

Subsequent advances may be included in the 
amount necessary to redeem when the mortgage was 
intended to secure them‘® and where they have been 
had on the faith of the mortgage.”® 

Indemnity mortgage. In the case of a mortgage 
given for indemnity, the amount required to redeem 
is the amount secured®® and is in general the amount 
to which the mortgagee has been damnitied by the 
suretyship or other liability from which he was 
to be protected,*+ and it is immaterial that the mort- 
gagee has received from a cosurety contribution of 
a part of the amount paid.** 

Mortgage to secure support. In the case of a 
mortgage given to secure future support or main- 
tenance, the amount required to redeem is the pres- 
ent equivalent for a full performance, although the 
penal sum in the bond is for a limited amount,** and 
where the mortgagor has conveyed his interest, the 
purchaser may be permitted to redeem on making 
compensation for past neglect of the mortgagee 
and paying an allowance for the future.®> 

Partial payments must be deducted from the origi- 
nal debt,°° and if the mortgagee forecloses for the 
original amount without deducting payments and 
bids in the property, redemption will be decreed 
on payment of his just debt rather than the sum 
bid at the sale.®* 

Application of debts due from holder of mortgage. 
While ordinarily a mortgage cannot be redeemed by 
setting up an independent personal demand against 
the mortgagee,®* ‘in the case of a purchase-money 
mortgage it has been held that the amount necessary 
to effect a redemption may be reduced by the amount 
of damages consequent upon a breach of warranty 
by the mortgagee.®® 


give the mortgagor the right to re- 
deem by reviving the extinguishea 
title of the mortgagor. Shaw v. 
Coulter, 11 Ont. L. 630, 6 OntWR 55 
[dism app 5 OntWR 305]. 

66. Coogan v. McCarren, 50 N. J. 
Eq. 611, 25 A 330; Chapin v. Wrighi 
41 N. Ale Hq. 488, ® A 574, 

67. Provost v. Rebman, 21 Iow: 
419. See MckKissick v. Mill Owners’ 
Mut. F. Ins. Co., 50 Iowa 116 (hold- 
ing that, conceding that the mort- 
gagor might have a right to redeem, 
the right could not be asserted by 
others where he has abandoned it). 

68. Mitchell v. Wright, 234 Mass. 
458, 125 NE 638. 

63. Phelps v. Root, 78 Vt. 493, 6% 
A 941; Ward v. Seymour, 51 Vt. 
320. 

70. Accounting to determine 
amount see infra §§ 2218-2235. 

71. Shumate v. McLendon, 120 Ga. 
396, 48 SE 10; Cumming v. McDade, 
118 Ga. 612, 45 SE 479; Gibson vy. 
Linville, 88 Mo. A. 518; Childs v. 
Childs, 10 Oh. St. 339, ne AmD 512; 
In re Wallis, 25 Q. B. 1G; ' 

Construction oO: iierigags as to 
debt or liability secured see supra 
§§ 344-390. 


72. See infra § 2173. 
73. See infra § 2177. 
74. See infra § 2175. 
75. Limitation by consideration 


mamed see supra § 351. 

76. U. S.—Hicklin vy. Marco, 56 
Fed. 549, 6 CCA 10. See Dexter v 
Arnold, 7 F. Cas. No. 3,858, 2 Sumn. 
108 (holding that, where the bill to 
redeem does not charge that the con- 
sideration of the mortgage was nomi- 
mal or less than the amount stated 
therein or that there was any error 
‘or mistake. therein, the master’s re- 
fusal to inauire into the original 
consideration of the mortgage would 


be affirmed). 


Ala.—Merchants’, ete, Bank  v. 


Rainer, 213 Ala. 530, 105 S 906. 
Colo.—Dubois v. Bowles, 30 Colo. 
44, 69 P 1067. : 
Tll.—Walker v. Carleton, 97 Ill. 
582. 
Ky.—Head v. Overton, 1 J. J. 
Marsh. 557. 


Me.—Hagerthy v. Webber, 100 Me. 
305, 61 A 685. 

N. Y.—Bloodgood v. Zeily, 2 Cai. 
Cas. 124, 

Compare Buchanan vy. Harvie, 3 
N. B. Ea. 61 (holding that provisions 
for redemption by payment of a sum 
in excess of that advanced was not 
unreasonable and would not be re- 
lieved against). 

77. May v. Findley, 189 Ala. 196, 
66 S 463; Keith v. Fenelon Falls Un- 
ion School Section, 8 Ont. 194. 

78. Brown v. Gaffney, 32 Ill. 251; 
Cox v. Hoxie, 115 Mass. 120; Wil- 
liamson v. Downs, 84 Miss. 402; Mer- 
chants’ State Bank y. Tufts, 14 N. D. 
238, 103 NW 760, .116 AmSR 682. 


Mortgage to secure future ad- 
vances see supra §§ 362-368. 
79. Webb v. Crouch, 70 W. Va. 


580, 74 SE 730, AnnCasl1914A 728, 

[a] Absolute deed. — Webb  v. 
Crouch, 70 W. Va. 580, 74 SE 730, 
AnnCas1914A 728. 

80. See cases infra notes 81, 82. 

Amount secured by indemnity 
mortgage see supra § 357. 

81. McQueen vy. Whetstone, 127 
Ala, 417, 30 S 548; Morris v. Hulme, 
TAL Tse Bens, full Tet Gis) 

82. Strong vy. Blanchard, 4 Allen 
(Mass.) 538. 

83. Eugley v. Sproul, 115 Me. 463, 
99 A 443 (the conditional judgment 
upon a writ of entry for foreclosure 
of a mortgage, under a_ statute 
allowing the court to vary the 


conditional judgment where the con- 
dition of the mortgage is for the do- 
ing of an act other than the payment 
of money). Compare Harrington v. 
Donaldson, 31 Vt. 535 (where, in an 
action of ejectment brought by the 
mortgagee, the mortgagor’s motion 
to redeem was denied on the ground 
that since the condition in the mort- 
gage was for the doing of an act in 
addition to the payment of money 
the mortgagor’s only remedy was in 
a court of eguity to be let in to re- 
deem upon specific performance). 

Amount secured by mortgage for 
een and maintenance see supra 

84 Austin v. Austin, 9 Vt. 420. 

85. Austin v. Austin, supra. 

86. Mass.—Sisson v. Tate, 114 
Mass. 497; Boston Iron Co. v. King, 2 
Cush. 400. 

Mich.—McArthur v. Robinson, 104 
Mich. 540, 62 NW 713. 

Minn. —Spottswood v. Herrick, 22 
Minn. 548. 

Nebr. ARO aa, v. Courtnay, 24 Nebr. 
580, 89 NW 616 
Or—Sellwood Vv. Gray, (LIP Ors 534, 
5 PLO 6. 

87. Sandford y. Flint, 24 Mich. 26. 
See Bennett v. Héaley. 6 Minn. 240 
(where the redeeming second mort- 
gagee who had paid the full amount 
of the bid was allowed to recover the 
excess). 

88. Brown v. Coriell, 50 N. J. Eq. 
ee 26 A 915, 35 AmSR 789, 21 LRA 


Deduction of claims due to mort- 
gagor on payment see supra § 907. 

89. See Fortson v. Bishop, 204 
Ala. 524, 86 S 399 (where the rule 
was not applied because redemption 
was sought from one who was a 
holder in due course of the note ‘Se- 
cured by the mortgage). 


rrr 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2170-2173] 


[§ 2170] b. Debts to Which Mortgage Has Been 
Extended. Since, by agreement of the parties to 
extend the security of the mortgage to debts not 
originally included therein, the security can be made 
to cover these other debts as between the parties, 
the amount that a party to such an agreement must 
pay to redeem is a sum which includes these other 
debts.°+ 

[§ 2171] c. Debts Not Secured ty Mortgage. Al- 
though there have been some earlier decisions to 
the contrary,®°? and a redeeming heir has been re- 
quired to pay the debts of his ancestor, to which 
the land could be subjected,®* the generally accepted 
rule in the United States is that in order to redeem 
the mortgagor can be required by law to pay only 
such debt or debts as are secured by the mortgage.®* 
In England, a redeeming heir has been required 
to pay collateral debts of the mortgagor,®® to pre- 
vent circuity of action,®® and the same rule has been 
applied by statute to a redeeming devisee.*? In an 
early case, a mortgagor seeking to redeem was re- 
quired to pay a bond held by the mortgagee;%* this 
rule was, however, repudiated by a dictum in a later 
decision.®°® In another early case where the mort- 
gage was of a term, a redeeming executor was re- 
quired to pay debts contracted after the mortgage.? 

Redemption by the surety on a mortgage. A 
surety on a mortgage may redeem from such mort- 
gage upon payment of the amount thereof and with- 
out payment of subsequent encumbrances thereon 
in favor of the same mortgagee.? ; 

[§ 2172] d. Consolidation of Mortgages. The Eng- 
lish doctrine of consolidation of mortgages, prior 
to the ‘‘Conveyancing and Law of Property Act’’ 
of 1881, gave to the holder of several mortgages 
executed by the same mortgagor on different proper- 
ties the right to consolidate them and to refuse to 
permit a redemption of any one of the mortgages 
without a redemption of them all.? But this statute 
declared that a mortgagor seeking to redeem any 


90. Extension of security to other 


debts or liabilities see supra §§ 369- 96. 
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cock, 1 Vern. Ch. 245, 23 Reprint 443. 8. 
Lowthian v. Hasel, 3 Bro. Ch. 


42 C.5.] 397 


one mortgage shall be entitled to do so without pay- 
ing any money due under any separate mortgage 
made by him, or by any person through whom he 
claims,* on property other than that comprised in 
the mortgage which he desires to redeem, except 
in cases where a contrary intention is expressed 
in the mortgages or one of them.® Consolidation may 
not be had of mortgages not in default at the time 
when the action is brought to enforce the claim.® 
The doctrine of consolidation is not applied in the 
United States.” 

[§ 2173] e. Interest—(1) Necessity of Payment 
in General. The payment of interest on the mort- 
gage debt cannot be demanded of a redemptioner 
iu the absence of a statute requiring it® or of an 
express® or implied’® contract therefor.1+ 

After maturity and default. A redemptioner has 
been required, under a statute, to pay interest after 
maturity, although the agreement was silent as to 
interest,!2 and such interest has been required with- 
out a statute.?? 

Compound interest. In the absence of a statute 
controlling the right to compound interest,'* the 
right to compound interest is determined by the ~ 
terms of the mortgage.’*> It ordinarily is not al- 
lowed, although the interest is expressed to be pay- 
able annually or at other fixed intervals.1® In equity, 
interest may be compounded and in the discretion 
of the court allowed where it is necessary for the 
purpose of affording a just and equitable accounting, 
particularly where the person charged with its pay- 
ment is seeking the aid of the court.%? 

Limitation to amount recoverable on foreclosure. 
The English statute which provides that, where an 
action of foreclosure is brought, the mortgagee can 
recover no more than six years’ arrears of interest,'* 
does not apply where it is the mortgagor who comes 
into the court with a bill to redeem;?® relief will 
be granted to him only on terms of his paying all 
arrears of interest.2° The same rule is in force in 


Totten v. Totten, 294 Ill. 70, 128 
NE 295 


376. 162, 29 Reprint 467. 9. Totten v. Totten, supra. 
91. Mead’s App., 46 Conn. 417; 97. Challis v. Casborn, Prec. Ch. 10. Totten v. Totten, supra. 
Carpenter v. Plagge, 192 Ill. 82, 61] 407, 24 Reprint 183. [a] In England the contract be=- 


NE 530; Upton v. South Reading Nat. 93. 


Baxter v. Manning, 1 Vern. Ch. 


tween the mortgagor and mortgagee 


Bank, 120 Mass. 153; Joslyn v. Wy- 
man, 5 Allen (Mass.) 62; Levi v. 
Blackwell, 35 S. C. 511, 15 SE 243. 


92.. Anthony v. Anthony, 23 Ark. 
479; Scripture v. Johnson, 38 Conn. 
211. See Lee v. Stone, 5 Gill & J. 


(Md.) 1, 28 AmD 589 (where the rule 
was not applied because the bill was 
for foreclosure); Chase v. McDonald, 
7 Harr. & J. (Md.) 160 (bill by mort- 
gagee for foreclosure. The court 
held that the unsecured debt of one 
of the mortgagors could be tacked 
because of an express agreement but 
as to the other mortgagor two 
grounds were given in support of not 
tacking: First,, there could not be 
such tacking to the prejudice of 
other creditors; second, this was a 
bill to foreclose and not to redeem); 
Walling wa Aiken 6. (SPUC war hg. 21 
(where the grantor at the request of 
the purchaser conveyed the land to 
defendant, the court held that the 
purchaser could demand a convey- 
ance to himself, as in a mortgage, 
upon payment of the debt secured 
and all other debts which might be 
due to defendant). 

93. Rich v. Morisey, 149 N. C. 37, 
47, 62 SH 762. 

94. Cohn v. Hoffman, 56 Ark. 119, 
19 SW 233; Hays v. Cretin, 102 Md. 
695, 62 A 1028, 4 LRANS 1039; Wel- 
ler v. Summers, 82 Minn. 307, 84 NW 
1022; Bacon vy. Cottrell, 13 Minn. 194; 
Lamson v. Sutherland, 13 Vt. 309. 

95. Anonymous, 2 Ch. Cas. 164, 22 
Reprint 896; Shuttleworth v. Lay- 


244, 23 Reprint 441. 

99. Challis v. Casborn, ‘Prec. Ch. 
407, 24 Reprint 183. 

1. Eccles v. Thawill, Prec. Ch. 18, 
24 Reprint 10. 

2. Forbes v. Jackson, 19 Ch. D. 
615, 21 ERC 607. 

3. Jennings v. Jordan, 6 App. Cas. 
698; Pledge v. Carr, [1895] 1° Ch.’ 52; 
Minter wv. oCarrm 2 Piso 4ye ea Ch. '493.s 
In re Walhampton, 26 Ch. D. 391; 
Cummins v. Fletcher, 14 Ch. D. 699; 
Baker v. Gray, 1 Ch. D. 491; Beevor 
v. Luck, L. R. 4 Eq. 5387; Tweedale v. 
Tweedale, 23 Beav. 341, 58 Reprint 
134; Willie v. Lugg, 2 Eden 78, 28 
Reprint 825; Neve v. Pennell, 2 Hem. 
SM 170; 71. Reprint 427 3 eM ise vy. 
Jennings, 39) Bet Reps Ne ® Sa442° 
Ex p. Alsager, 2 Mont. D. & De G. 
328; Pope v. Onslow, 2 Vern. Ch. 286, 
23 Reprint 784; Roe v. Soley, W. Bl. 
726, 96 Reprint 426. 

4 Law of Property Act [1925] 15 
Geo. V c 20 § 938 [reénacting 44 & 45 
Vict. ec 41 § 17, adds “solely” at this 
point]. 

5 St. 44° & 45. Vict, ¢ 41-8 17: 

6. Scottish American Inv. Co. v. 
Tennant, 19 Ont. 263. 

7. Bridgen v. Carhartt, Hopk. (N. 
Y.) 234; Burnet v. Denniston, 5 Johns. 
Chime (CNS mrony See Lamson v. 
Sutherland, 13 Vt. 309 (to redeem 
from one mortgage it was not neces- 
sary to pay the amount of another 
mortgage on which the condition was 
unbroken although the debt was due 
when redemption was sought). 


is held to render the mortgagor liable 
for principal and interest. Cotterell 
v.. Stratton,” Let Re Chis 295) in re 
Wallisse2o: @-5B aD tau6. 

1l. Mortgage as securing payment 
of interest see supra § 3877. 

12. Totten: v. Totten, 294 Il. 70, 
128 NE 295. 

13. Scherer v. Bang, 97 N. J. Ea. 
497, 128 A 258. 

14. See Interest § 37. 

15. Saskatchewan Land, etc., Co. 
v. Leadlay, 2 OntWN 1, 16 OntWR 
ce [aff 1 OntWN 228, 14 OntWR 
1096]. 

16. Me.—Parkhurst v. Cummings, 
56 Me. 155; Kittredge v. McLaughlin, 
38 Me. 513. 

Mass.—Reed v. Reed, 10 Pick. 398. 

Or.—Caro vy. Wollenberg, 83 Or. 
SLI 163M 4s 

Eng.—Whatton v. Cradock, 1 Keen 
267, 15 EngCh-: 267, 48:Reprint 309. 

N. B.—Thomas vy. Girvan, 1 N. B 
Eq. 257. 

Ont.—Imperial Trusts Co. v. New 
York Security, ete, Co. 10 Ont. L. 
289, 5 OntWR 213. 

Compare Millard v. Truax, 73 Mich. 
381, 41 NW 328 (where statute per- 
mitted interest on defaulted inter- 


est). 
Ellis v. Sullivan, 241 Mass. 68, 


17. 
134 NE 695. 

18 In re Lloyd, [1903] 1 Ch. 885, 

3855 

726; 


19. See cases infra note 20. 
361; 


20. In re Lloyd, [1903] 1 Ch. 
Dingle v. Coppen, [1899] 1 Ch. 
Hill v. Rowlands, [1897] % Ch. 
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Canada,?! except where an action for redemption is 
brought by the second mortgagee against a first 
mortgagee, in which case the latter is entitled only 
to six years’ arrears of interest.?? 

Six months’ notice or interest. In England, un- 
der a rule of the court of chancery, a mortgagor, 
who, having made default in the payment of a debt 
at the appointed time, thereafter desires to pay it 
off, must give the mortgagee six months’ notice 
of his intention or, unless the latter has waived 
notice or has taken steps to enforce his security, 
must pay six months’ interest in lieu of notice.2? In 
Canada this rule has not been everywhere followed.** 

[§ 2174] (2) Rate. Interest upon redemption 
must be paid at the rate fixed in the mortgage con- 
tract,°? except where usurious,?° although it is 
greater than the legal rate.27 Where the rate of 
interest has been increased by the agreement of 
the parties, a redemptioner who was party to the 
agreement must pay the increased rate.?® 

After maturity or default. The conflict of author- 
ity as to the rate of interest allowable where the 
contract fixes a rate before maturity, but does not 
provide for interest after maturity, has already been 
considered.?® A statute which prescribes the rate 
of interest when interest is provided for without 
an express stipulation as to its rate®® apples not- 
withstanding the implication of the continuance 
after maturity of the contract rate fixed up to 
maturity,*' but if the rate of interest after detault 
is specified in the mortgage contract in express 
terms*? or the note or contract provides for in- 
terest at the reserved rate until the debt is paid,** 
that rate will be allowed, although it is greater 
than the legal rate.**+ It has been held that interest 

‘after maturity is by way of damage,*® so that the 
rate is not governed by a statute which provides 
that ‘‘whenever interest is payable by the agree- 
ment of the parties or by law, and no rate is fixed 
by such agreement or by law, the rate of interest 
shall be 6 per cent. per annum.’’°* Under this 
view, the measure of damages has been held to be 
the legal rate prescribed by statute in the case 
of an agreement to pay interest,?7 even where the 
mortgage provided for the agreed rate ‘‘until such 
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principal money and interest shall be fully paid 
and satisfied.’’* Where, however, because of igno- 
rance of the law, interest after maturity was paid 
at the higher contract rate, credit for the excess 
has not been allowed in an action for redemption.*? 

Effect of refusal of tender. Where a proper 
tender has been refused, only legal interest is 
chargeable thereafter,*° unless there is a statute pro- 
viding for the stoppage of interest upon a proper 
tender.41. This reduction of interest has been had 
where the mortgagee wrongfully refused an ac- 
counting.*? 

[§ 2175] f. Expenses, Repairs, and Improvements. 
The right of the mortgagee to compensation for_ 
his services with respect to the mortgaged prop-— 
erty*® and for repairs and improvements** has al- 
ready been considered. Where such right exists, the 
amount to which the mortgagee or one claiming 
through the mortgage may be entitled may be in- 
cluded in the sum required for redemption.** 

[§ 2176] g. Payments for Discharge of Taxes or 
Encumbrances. As has been noted, the mortgagee 
may add taxes and assessments rightfully paid 
by him to the amount secured by the mortgage,*® 
and he may have an additional lien for the amount 
paid for the purchase of the property at a tax 
sale,#7 and in general he may recover taxes paid 
by him which it was the mortgagor’s duty to pay.*® 
Further, the mortgagee may discharge a lien upon 
his property for the protection of the title.*° Pay- 
ments of this character rightfully made may be 
added to the amount required for redemption.°° 

[§ 2177] h. Costs.°+ A redemptioner must pay the 
costs of litigation properly undertaken by the mort- 
gagee in reference to the mortgage debt or security.®? 
A redemptioner will be charged with the cost of 
advertising the sale under a power in the mortgage, 
where he was notified several months before, but 
took no measures to redeem,°? or where the mort- 
gagee filed his bond before advertising the property 
under the mortgage ;°* and where the mortgage stipu- 
lated for the payment of a reasonable attorney’s 
fee on foreclosure under power of sale, it must be 
paid on redemption,*° but only to the extent of fees 


[§§ 2173-2177 


Edmunds v. Waugh, L. R. 1 Eq. 418, 
16 ERC 292. 

21. Delaney v. Canadian Pac. R. 
Co., 21 Ont. 11; Howeren v. Brad- 
burnin22)-Grant; Ch: (Ont.) 96; Mord 
v. Allen, 15 Grant Ch. (Ont.) 565. 

22. McMicking v. Gibbons, 24 Ont. 
A. 586 [overr Delaney vy. Canadian 
Paice RCo) 2 Ontawlins 

23. Edmondson v. Copeland, [1911] 
2° Ch. 301; Bovill v. Endle, [1896] 1 
Ch. 648; Smith v. Smith, [1891] 3 Ch. 
550, 18 ERC 119; In re Moss, 31 Ch. D. 
90; James v. Rumsey, 11 Ch. D. 398; 
Letts v. Hutchins, L. R. 13 Eq. 176; 
Day v. Day, 31 Beav. 270, 54 Reprint 
1142; Matson -v. Swift, 6 Jur. 645; 
Bartlett v. Franklin, 36 L. J. Ch. 671. 

24. Re Pamburn, 7 Alta, L. 314, 16 
DomLR 193, 27 WestLR 3801, 6 West 
Wkly 68 (this rule is not in force in 
Alberta). 

25. Joiner v. Fnos, 238 Ill. A. 224; 
Gaskell v. Viaguesney, 122 Ind. 244, 23 
NE 791, 17 AmSR 364. See supra 
§ 380. 

Rate of interest secured generally 
see supra §§ 380-387. i 

26. See Usury [39 Cyc 876]. 

97. Joiner v. Hnos, 23 Ill. A. 2:24. 

[a] Penalty for default.—Where 
the mortgage secured the payment 
of a note, and provided that if it»was 
not paid ati maturity it should draw 
interest at twenty-five per cent, an 


execution creditor of the mortgagor 
must pay this penalty in order to 
effect a redemption. Blair v. Cham- 
blin, 39 Ill. 521, 89 AmD 322. 

28. Barry v. General Mortg., etc., 
Corp., (Mass.) 150 NE 293; Ellis v. 
Sullivan, 241 Mass, 60, 134 NE 695. 

29. See supra § 386. 

30. See statutory provisions. 

81. Holden v. Freedman’s Sav., 
ete. Co52k00 UU. Sie, 25. da. eds b67; 
Pearce v. Hennessy, 10 R. I. 223. 

32. Holden v. Freedman’s Sav., 
ete., Co. 100 O.-S..72, 25 Lived= 5675 
Pearce v. Hennessy, 10 R. I. 228. 

33. Union Say. Inst. v. Boston, 129 
Mass. 82, 37 AmR 305; Pearce v. 
Hennessy, HO) Tonle2 23. 

34 Holden v. Freedman’s Sav., 
etc., .Co.;, 100, U, Si 72,425 Bacedi ab Gis 
Union Say. Inst. v. Boston, 129 Mass. 
82, 37 AmR 3805; Pearce v. Hennessy, 
LOR. Bh. 22785 
\5R> Powell v. Peck, 15 Ont. A. 138, 
143. 

86. Powell v. Peck, supra. 

37. St. John vy. Rykert, 10 Can. 
S. C. 278; Grant v. People’s Loan, 
éte., Coj3, 17) /Ont.; A. 8bs) Powells v. 
Peck, 15 Ont. A, 138, 

38. Grant v. People’s Loan, etc., 
Conny Omnte AWS. 

S69. McKenzie v. McLeod, 39 N. B. 
239, 6 EastLR 553; Stewart v. Fer- 
guson, 31 Ont. 112; Muttlebury v. 


Stevens, 13 Ont. 29. 

40. Donohue v. Chase, 139 Mass. 
407, 2 NE 84. 

41. Wadleigh v. Phelps, 149 Cal. 
627, 87 P 93; Bradburn v. Edinburgh L, 
Assur. Co., 5 Ont. L. 657, 2 OntWR 253. 

42. Sibley v. Garland, 239 Mass. 
20, 1381 NE 466. 

43. See supra § 582. 

44. See supra §§ 630-636. 

45. Kinkead v. Peet, 153 Iowa 199, 
132 NW 1095; Bourgeois v. Gapen, 58 
Nebr. 364, 78 NW 639. 

46. See supra § 875. 

47. See supra § 417. 

48. See supra §§ 618-624, 

49. See supra § 569. 

50. McCormick yv.: Knox, 105 U. S. 
122, 26 L. ed. 940; Harper vy. Ely, 76 
Til. 581; Bourgeois v. Gapen, 58 Nebr. 
364, 78 NW 6389; Page v. Foster, 7 
NerEL. S02, 

51. Costs of action to redeem see 
infra §§ 2287-2291 

62. In re Wallis, PAS Mae ay MDS Alva 
Patchell v. Colonial ENVes, .OUC ye COtnmo 
N. B, Hq. 429, 2 HastLR 417. See 
Parks v. ‘Allen, 42 Mich. 482, 4 NW 


‘227 (foreclosure costs allowed). 


53. Means vy. Anderson, 19 R. I. 
118, 32,A 82. 
78 Ma. 


54. McNiece v. Eliason, 
168, 27 A 940. 

55. Bell v. King, 210 Ala, 551,-98 
S 794. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2177-2180] 


action was one of foreclosure). 


actually and reasonably incurred.5* So a mortgagor 
redeeming from the mortgagee after having a fore- 
closure sale set aside because of equities existing 
in his favor, although the sale was fair, may be 
required to pay the expenses of the sale.o? Where 
attorney’s fees were not included in the mortgage, 
they have been held to constitute an unnecessary 
expenditure and therefore not chargeable.** On the 
other hand, redemption may be had from an invalid 
foreclosure without paying the costs of that pro- 
ceeding,®® unless the mortgagor failed to make sea- 
sonable objection to the sale.°° A junior encum- 
brancer or purchaser of the premises, who claims 
the right to redeem on the ground that he was not 
made a party to the foreclosure suit, will not be 
required to pay the costs of that action.6! But 
where the mortgage contained a power of sale and 
the sale which was had was rendered abortive be- 
cause the purchaser was the agent of the mortgagee, 
the mortgagee, on redemption, was allowed the cost 
of the proceedings under the sale,°? although not 
the expense of a conveyance to the purchaser.®* 

[§ 2178] i. Redemption of Assigned Mortgage. 
The amount required to redeem a mortgage in the 
hands of an assignee is generally the full amount 
secured by the mortgage and remaining unpaid,** and 
in the absence of notice of special equities, the 
amount of the consideration paid for the assign- 
ment®> and the intention with which it was acquired 
are immaterial.°® The assignee is in no better po- 
sition than his assignor when an equity is raised 
by which the assignee is bound.*? So where the 
assignee has notice that the mortgage was given as 
collateral security, he is not entitled to more than 
the actual loan secured,®® and where the assignment 
was made by way of collateral security for a loan 
to the mortgagee, redemption may be had by paying 
the amount of the loan where the redemptioner has 
acquired all the equitable right that the mortgagee 
had to the surplus.®°® Where there has been a void 


56. Bell v. King, supra. 
[a] For example, where property 
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28 Me. 336; Knox v. Galligan, 21 Wis. 


5.] 


[42 C. 399 
foreclosure sale, the mortgagor, to redeem from the 
assignee of the purchaser, has been required to 
pay the amount of the bid not exceeding the amount 
of the decree, although he had already paid the debt 
to the mortgagee,’® and although the assignment was 
egratuitous.*+ Where the mortgagor, by agreement, 
insured the property for the. benefit of the mort- 
gagee and, upon a loss, the mortgage was assigned 
to insurer, upon redemption the loss insured is de- 
ducted from the debt.7* This rule applies where 
the insurance is taken by the mortgagee and the 
premiums are included in the mortgage debt."* 

[§ 2179] j. Particular Classes of Redemptioners”4 
—(1) Assignee or Transferee of Equity. The amount 
that a purchaser of the equity of redemption must 
pay to redeem is in no way dependent upon what 
he paid for the equity,’> even if he paid nothing 
for it,”° or if the amount he paid was computed 
on the theory that a greater amount had been ad- 
vanced as expressed in the mortgage.”’ Like his 
transferor,’® he is required to pay only the amount 
actually due.7® But his right is subjeet to all equi- 
ties which bound his assignor, and he cannot redeem 
without satisfying those equities.®® 

The mortgagor’s assignee for the benefit of cred- 
itors may redeem from a redemptioner only upon’ 
terms of paying the redemptioner’s lien in addition 
to the mortgage debt,®t the assignee having no 
greater rights than the mortgagor in this regard.®? 
A statute giving an assignment for the benefit of 
creditors precedence over judgments and incom- 
pleted executions does not apply to a judgment 
creditor who has redeemed from a mortgagee of 
the assignor.§% 

[§ 2180] (2) Judgment Creditors.§* It is generally 
the right of a judgment ereditor to redeem on paying 
off the valid liens and encumbrances prior to his 
own,®> excluding any fraudulent claims**. and such 
as are not enforceable at law,’ and claiming the 
benefit of anything which operates as a partial pay- 


78. See supra § 2169. 
79. Manley v. London Loan Co., 


was purchased at foreclosure sale for 
the mortgagor’s benefit, under an 
agreement to allow him to redeem, 
an allowance of seven hundred and 
fifty dollars attorney’s fees, accord- 
ing to the agreement of the parties, 
was properly refused, where no serv- 
jces were performed for which the 
charge could be made. Taylor v. El- 
gin, 140 Tenn. 602, 205 SW 428. 

57. Rosenfeld v. Wunsch, 45 R. I. 
48, 119 A 658. 


58. Whitcomb v. Harris, 90 Me. 
206, 38 A 138. 

59. Bondurant v. Taylor, 3 Greene 
(Iowa) 561. 

60. National Mut. Bldg., etc., As- 


soc. v. Houston, 81 Miss. 386, 32 S 911. 

61. Ill—Rodman v. Quick, 211 I11. 
546, 71 NE 1087. See Odell v. Levy, 
807 Ill. 277, 188 NE 608 (where the 


Ind.—Gaskell v. Viquesney, 122 
Ind. 244, 23 NE 791, 17 AmSR 364; 
Hosford v. Johnson, 74 Ind. 479. 

Nebr,_Jones'” v." Dutch) 2-3 Nebr. 
(Unoff.) 673, 92 NW 7365. 

Ne VY. Gage v.. Brewster, 31 Ni -Y. 
218, 28 HowPr 582; Moulton vy. Cor- 
nish, 61 Hun 438, 16 NYS 267 [rev on 
other grounds 138 N. Y. 133, 33 NE 
842]; Belden v. Slade, 26 Hun _ 635; 
Vroom v. Ditmas, 4 Paige 526; Bene- 
dict v. Gilman, 4 Paige 58. 

Or.—Tualatin Academy v. 
59 Or. 496, 117 P 424. 

Wis.—Moore v. Cord, 14 Wis. 213. 

62, Patchell v. Colonial Inv., etc., 
Co., 3 N. B. Hq. 429, 2 HastLR 417. 

63. Patchell v. Colonial Inv., etc., 
Co., supra. 

64. McAllister v. Catchings, 210 
Ala, 392, 98 S 303; Pease v. Benson, 


Keene, 


470. 

fa] Offsetting interest with rent 
due from mortgagee.—Where a mort- 
gagee is lessee of the mortgaged 
premises, the mortgagor has no rignt 
to set off rent due on the lease 
against imterest>*due onthe debt, 
after he is notified that the mortgage 
has been assigned and a third person 
is then the owner of it, at least un- 
less he has apprised such third per- 
son of his intention. Wolcott v. 
Sullivan; 6 Paize CN. Y.) ELT: 

65. McAllister v. Catchings, 210 
Ala. 392, 98 S 303; Pease v. Benson, 
28 Me. 336; Knox vy. Galligan, 21 Wis. 
470; Williams v. Springfield, 1 Vern. 
Ch: 476,-28 Reprint, 602°" Phillips? v. 
Vaughan, 1 Vern. Ch. 336, 23 Reprint 
504. 

66. McAllister y. Catchings, 210 
Ala. 392) -98. S:'303- 

67. De Lisle v. Union Bank of 
Scotland, [1914] 1-Ch. 22.7 

68) Peacocks Vv. Lenillips) 247 ors 
467, 98 NE 415, 32 LRANS 42; Ray- 
NO Ve, vaynor.. coon CNe evs —3. 6. 

69. Farnum v. Metcalf, 8 Cush. 
(Mass.) 46. . 

70. Loney v. Courtnay, 24 Nebr. 
580, 39 NW 616. 

71. Loney v. Courtnay, supra. 

72. Graves v. Hampden F. 
Co., 10 Allen (Mass.) 281. 

73. Baker v, Firemen’s Fund Ins. 
Co.) 19) Cal.434, 21 P35 7. 
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74. Right to redeem see supra 
§ 20938. 

75. Manley v. London Loan Co., 
23 Ont; -A* 139: 

76. Manley v. London Loan Co., 
supra. 

"7. Manley v. London Loan Co., 
supra. : ; 


23 Onte As 139. 

80. Holbrook v. Worcester Bank, 
12 hyCass NO 6,50 a Curt. 4e 

[a] If a mortgagor induces a 
third person to purchase the mort- 
gage by promising in writing to pay 
with interest the whole sum ad- 
vanced, the assignee of the equity of 
redemption will be allowed to redeem 
only by paying what the assignor 
must have paid. Holbrook v. Worces- 


Tere Bam ela 2B Case a NOt t Oso (seme 
Curt. 244. 
81. Scott v. Swanson, 39 Can..S. C. 


229; Federal L. Assur. Co. y. Stinson, 
8 OntWR 929: 


82. Federal L. Assur. Co. v. Stin-= 
son, 7 OntWR 777 [app dism 8 Ont 
WR. 929]. 

83. Scott v. Swanson, 39 Can. S$: C. 


229; Federal L. Assur. Co. v. Stinson, 
7 OntWR777 [app dism 8 OntWR 929]. 

84. Right to redeem see supra §§ 
2120, 2121, 

85. Franklin v. Gorham, 
(Conn.) 142, 2 AmD 86. 

[a] Successive redemptions. — A 
judgment creditor redeeming from a 
foreclosure sale under a second mort- 
gage, after redemption by the second 
mortgagee from a sale under the 
first mortgage, must pay the amount 
of both sales.. Flachs v. Kelly, 30 


Til. 462. 

86. Eldridge Vv. Kirby 
(Conn, ), U5. 

87. Lehman v. Collins, 69 Ala. 127 
(on a bill to redeem from purchaser 
at sale had’ under a contractual 
power, it was not necessary to pay a 
charge which could net be enforced 


against the mortgagor because of the 
statute of frauds). 
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400 {42 C.J.j 
ment on the mortgage.®’ If his len is not coexten- 
sive with that of the mortgage, he may redeem so 
much of the property as his judgment affects,®® so 
that where there has been a foreclosure in which 
he was not joined, he has been required to pay the 
amount of the bid, less the value of the property 
on which his hen did not attach.®° He has, how- 
ever, been required in this situation to pay the 
full amount of an unforeclosed prior mortgage.*? 

[§ 2181] (3) Junior Mortgagees or Encumbranc- 
ers.°* A junior mortgagee redeeming from a senior 
mortgage must pay the full amount secured by 
it,°° with deductions for payment made by the 
mortgagor.°4 The amount secured may include in- 
surance premiums,®> attorney’s fees for the cost 
of the foreclosure,®® and debts not expressly named 
in the mortgage.®*’ Although a third person is not 
subject ordinarily to oral agreements to include 
debts not named in the mortgage,®* the junior mort- 
gagee has been required to pay such a debt, to re- 
deem, where he knew of the agreement before he 
made his advanees.°® But the prior mortgagee can- 
not tack to his lien an outside debt due to him 
from the mortgagor. A junior mortgagee, not 
joined in the foreclosure of the senior mortgage, 
may redeem from the purchaser at the sale by pay- 
ing the amount of the senior debt with interest? and 
the additional amount of the bid applied in satis- 
faction of liens senior to that of the redemptioner’s.? 
So where a defective foreclosure sale has been dis- 
affirmed, purchasers thereunder are regarded as as- 
signees of the mortgage.* But it has been held 
that, if the unjoined junior encumbrancer redeems 
from one who has already redeemed from the mort- 
gage sale, he must reimburse such person for all 
the money the latter has been compelled to pay, for 
the purpose of such redemption, with interest.6 An 
unjoined junior encumbrancer may have a decree 
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for an excessive amount reduced by making the. 


proper allegations in his bill to redeem. While 
ordinarily redemption from a mortgagee who had 
not foreclosed may be had without paying for im- 
provements made by the mortgagee,’ redemption by 
an unjoined junior encumbrancer from a purchaser 
in possession may be had only by paying the value 
of permanent improvements put up in good faith.® 

[§ 2182] (4) Tenants in Common or Part Owners.® 
An owner of an undivided interest in mortgaged 
property, or one owning or having a junior lien upon 
a part of it, cannot ordinarily redeem from the 
mortgage by paying merely his proportionate share 
of the mortgage debt, but must pay the whole of 
it,!° except perhaps where the mortgagee has become 
the owner of a part of the mortgaged premises,’* 
or there are other circumstances authorizing a par- 
tial or proportionate redemption,'? or where the 
mortgagee consents.'3 

[§ 2183] (5) Tenants in Dower or by the Cur- 
tesy.14 A tenant in dower cannot maintain a bill 
to redeem land from a mortgage made by her hus- 


band and herself without offering to pay the whole ° 


amount due on the mortgage,/® unless the mortgagee 
is also the owner of the equity of redemption.1® If 
the devisee of the fee is a party to the action, pro- 
portionate amounts may be permitted,’ and they 
are to be ascertained in accordance with life ta- 
bles.15 But she need not pay the amount of a 
second mortgage in which she did not join.19 

A tenant by the curtesy has been allowed to re- 
deem from one holding the equity of redemption 
by paying a proportionate amount based upon mor- 
tality tables.?° 

[§ 2184] (6) Remaindermen.?1 Where redemption 
is by remaindermen, the amount required to redeem 
may be reduced by the proceeds of a valid fore- 
closure of the mortgage as to the particular es- 


88. Eldridge v. Lane, Kirby | was not allowed to tack the equity of 9. Right to redeem see supra 
(Conn.) 75; Rosevelt v. Niagara|redemption which he had purchased | § 2100. 
Bank, Hopk. (N. Y.) 579 [aff 9 Cow.|at a sale under his junior mortgage). 10. Conn.—Andreas v. Hubbard, 
409). 2 U. S.—american L. & T. Co. v.|50 Conn. 351; Lyon v. Robbins, 45 
89. Sutherland v. Tyner, 72 Iowa| Atlanta Electric R. Co., 99 Fed. 313. Conn. 5138. 
232, 33 NW 645. Ill.—Odell v. Levy, 307 Ill. 277, 138 Iowa.—Spurgin  v. Adamson, 62 
90. Sutherland v. Tyner, supra. NE 608. Iowa 661, 18 NW 293; Douglass v. 
91.. Spurgin v. Adamson, 62 Iowa Ind.—Martin v. Adams Brick Co.,| Bishop, 27 Iowa 214; Knowles v. 


661, 18 NW 298. 
92. Right to redeem see supra §§ 


2129-2131. 

93. Johnson v. Hosford, 110 Ind. 
572, 10 NE 407; American Button 
Hole, ete, Co. v. Burlington Mut. 
Loan Asscc., 61 Iowa 464, 16 NW 527; 
Strong v. Burdick, 52 Iowa 630, 3 NW 
707; Taft v. Stoddard, 142 Mass. 545, 
8 NE 586; Ryer v. Gass, 130 Mass. 
227; Green v. Tanner, 8 Metc. (Mass.) 
411; Dougherty v. Kubat, 67 Nebr. 
269, 93 NW 317; Jones v. Dutch, 3 
Nebr. (Unoff.) 673, 92 NW 735 (jun- 
ior mortgagee not required to pay 
the costs of the suit for foreclosure 
of the senior mortgage, if he was 
not a party to it). 

94. Atwood v. Carmer, 75 N. J. Eq. 
319, 78 A 114; Tualatin Academy v. 
Keene, 59 Or. 496, 117 P 424. 

95. See Hosford v. Johnson, 74 
Ind. 479 (where the court held that 
from the averments it did not appear 
that insurance premiums were se- 
cured by the mortgage). 

96. Hosford v. Johnson, supra, 

97. See supra § 2171. 

98. See supra § 2171. 

99. Kempton v. Boyle, 
579, 124 NE 431. 

I. Green v. Tanner, 8. Metce. 
(Mass.) 411; Cassidy v. Bigelow, 25 
N. J. Hq. 112; Burnet v. Denniston, 
5 Johns... Ch. ON.) Y,), 353, McKinstry, 
Va Mervin, as) Johns. .Ch. GN. Y.). 466 
note (where the senior encumbrancer 
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180 Ind.) 181, 18%; 102 NE 831 [eit 
Cyc]; Johnson y. Hosford, 110 Ind. 
572, 10 NE 407, 12 NE 522; Hosford 
v. Johnson, 74 Ind. 479. 

Iowa.—Knowles v. Rablin, 20 Iowa 
101. Compare Stanbrough v. Dan- 
iels, 77 Iowa 561, 42 NW 443 (holding 
that, where two coodrdinate mort- 
gages were foreclosed and special 
execution was issued on each, but the 
sale was had on one execution only, 
the purchaser bidding the amount of 
both, a junior mortgagee not a party 
in order to. redeem must pay the 
amount of the bid with interest and 
the costs of foreclosure). 


Nebr.—Dougherty v. Kubat, 67 
Nebr. 269, 98 NW 317. 
Oh.—Childs v. Childs, 10 Oh. St. 


BBO, eo Atm ID billie 

S. D.—Froelich v. Swafford, 33 S, 
D, 142, 144 NW 925. 

See Baker v. Pierson, 6 Mich. 522 
(where the three members of the 
court were of different opinions as to 
the amount which a fifth mortgagee 
must pay to redeem where he was 
omitted from foreclosure of a first 
mortgage). 

sc eParkerm Vs) Child, 25 INawieGwe4 i. 

4 Cornelius v. Bishop, 205 Ala. 
503, 88 S 592; Childs v. Childs, 10 Oh. 
St. 339, 75 AmD' 51/2: 

5. Strang v. Allen, 44 Ill. 428. 

6. Strang v. Allen, supra. 

7. See supra § 2175. 

8.) See suprays 2075. 


Rablin, 20 Iowa 101. 
Me.—Smith v. Kelley, 27 Me. 237, 
46 AmD 595. 
Mass.—Kerse v. Miller, 169 Mass. 
44, 47 NE 504; Crafts v. Crafts, 13 
Gray 360; Merritt v. Hosmer, 11 Gray 
276, 71 AmD 713; Parkman v. Welch, 
19) Pick. 231% Allen v. Clank: slap weicks 
47; Gibson v. Crehore, 5 Pick. 146; 
Tayior v. Porter, 7 Mass. 355. 
Or.—Wilson v. Tarter, 22 Or. 504, 
30 P 499. 
Eng.—Margrave v. LeHooke, 2 
Vern. Ch. 207, 23 Reprint 734. 
11. See supra § 2076. 
Proportionate or partial redemp- 
tion generally see supra §§ 2076-2079. 
12. See supra §§ 2076-2079, 2089. 
13. Consent to proportionate re- 


comp op see supra §§ 2076-2079, 
14. Right to redeem see supra 
§ 2106. 

15. McCabe v. Bellows, 7 Gray 


(Mass.) 148, 66 AmD 467. 

16. Van Vronker v. Hastman, 7 
Metc; (Mass: 15%s) McArthur sey. 
Franklin, 16 Oh. St. 193. 

17. Merselis v. Van Riper, 55 N. J. 
Eq. 618, 38 A 196. 

18. Merselis v. Van Riper, supra. 

19. Hays v. Cretin, 102 Md. 695, 
62 A 1028,-4 LRANS 1039. 

20. Donovan y. Smith, (N. J. Ch.) 
88 A 167. 

21. Right to redeem see supra 
§ 2102. 
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: ~ -§§ 2184-2187] 


tate.?? 

[§ 2185] k. Mortgage of Separate Parcels. Where 
separate parcels of land are mortgaged to secure 
the same debt, a subsequent’ purchaser of one of 
them, or one holding a junior lien on one of them, 
cannot redeem his separate lot by paying a part 
of the mortgage debt; whoever makes the redemp- 
tion, the mortgagee is entitled to receive his whole 
debt.* An exception to this rule is found in the 
case where the mortgagee has already foreclosed 
upon another of the lots or parcels and so obtained 
a partial satisfaction,?* im which ease the amount 
realized may be deducted.2> Where the senior mort- 
gagee, having notice of the junior mortgage, re- 
leases some of the lots of the security, the junior 
mortgagee may have the«balance due abated in the 
proportion which the value of the lots released bears 
to the value of the original security.26 Where a 
mortgage provides for the separate redemption of 
separate parcels at fixed amounts, a grantee of the 
mortgagor may redeem any parcel upon payment of 
the amount so fixed and is not obliged to pay a 
proportionate amount of the entire mortgage in- 
debtedness.?7 

[§ 2186] 1. Foreclosure for Installment or In- 
terest. When proceedings are taken for the fore- 
closure of a mortgage upon default in the payment 
of an installment of principal or interest, the mort- 
gagor may redeem upon payment of that install- 
ment only,?*-unless other installments have mean- 
while fallen due,?® or the maturity of the entire debt 
has been accelerated.2° <A set-off will not be al- 
lowed against a judgment on a defaulted installment 
where the unforeclosed installments are more than 
the amount sought to be set off.31 
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[§ 2187] 2. Enforcement of Statutory Right of Re- 
demption—a. In General. The object of the redemp- 
tion statutes is that the debtor’s property as far 
as possible shall go toward the payment of his debts 
to the full extent of its value. Where the statute 
fixes the items to be paid upon redemption from 
foreclosure sale, no other amounts may be added 
to the amount required for redemption.*? Where 
the statute so provides, the redemptioner is entitled 
to redeem from the purchaser upon foreclosure by 
payment of the purchase money,** with interest,*° 
and the lawful charges upon the land which have 
accrued to the purchaser.*® The amount of the bid 
is ordinarily the amount to be paid, although it is 
less*? or is greater®® than the amount of the judg- 
ment on foreclosure, unless the greater bid was 
fraudulently made,*® as where it is with the purpose 
of depriving a junior encumbrancer of the right to 
redeem.*® When such fraud is shown, redemption 
may be had by paying the amount of the decree and 
costs.41 The bid must be paid, although the amount 
of the judgment on which foreclosure was had is 
excessive,*” or is less than the amount of the debt.** 
If a mortgagee bids at his own sale an amount: 
greater than the debt, he may recover only the 
amount of the debt.44 Where the mortgaged prop- 
erty has been sold in separate parcels to separate 
purchasers, redemption under the statutes may be 
had from each purchaser by paying only the amount 
of his claims.*® 

Balance due on debt. By some statutes, a mort- 
gagor seeking to redeem from a purchaser owning 
the debt must tender also the balance due on the 
debt.4®6 Under such a statute, payment of the bal- 
ance must be made to a purchaser who acquired the 


22. Pitts v. American - Freehold 
Laie Mortg. Co., 157 Ala. 56, 47 S 
42. 

23. Andreas v. Hubbard, 50 Conn. 
351; Franklin v. Gorham, 2 Day 
(Conn.) 142, 2 AmD 86; Franklin 


Bank v. Blossom, 23 Me. 546; Gibson 
v. Crehore, 5 Pick. (Mass.) 146. 

Partial and proportionate redemp- 
tion generally see supra § 2076. 

24 Pitts v. American Freehold 
land. .Mortge. Co., 15%4Ada. 56) .47'S 
242; Gliddon v. Andrews, 14 Ala. 733; 
George v. Wood, 11 Allen (Mass.) 41; 
Green v. Dixon, 9 Wis. 532. 


25. Shelley v. Cody, 187 N. Y. 166, 
79 NE 994. 
26. Clarke v. Cowan, 206 Mass. 


252, 92 NE 474, 138 AmSR 388. 

Displacement of lien generally see 
supra § 539. 

27. Oliver v. Robertson, 11 Ont 
WN 244. 

Provisions for partial release see 


supra § 999 
28. Saunders v. Frost, 5 Pick. 
Cush. 


(Mass.) 259, 16 AmD 394. 

29. Adams v. Brown, 7 
(Mass.) 220; Mann v. Richardson, 21 
Pick. (Mass.) 355; Deming v. Com- 
ings, 11 N. H. 474. 

20. Stinson v. Pepper, 47 Fed. 676, 
10, eBissies 107. See Hawkinson v. 
Banaghan, 203 Mass. 591, 89 NE 1054 
(where the court found there was 
not such a provision for accelera- 
tion). 

Acceleration clause: 

Operation see supra § 1037. 
Validity see supra § 262. 

31. Moore v. Merrit, 6 Grant Ch. 

(Ont.) 550. 


82. Leverson v. Olson, 25 N. D. 
624, 142 NW 917. 

Liberal construction see supra 
§ 2081. 

What law governs see supra 
§ 2070. 

83. Vosburgh v. Lay, 45 Mich. 455, 
8 NW 91; State v. Starwich, 1381 


[42 C. J.—26] 


Wash. 101, 229 P 12. 
34. <Ala.—Cramer v. 
Ala. 127. 
Iowa.—Williams v. 
Iowa 105, 23 NW 286. 
Kan.—Kueker vy. Murphy, 
832, 120 P 362. 
Minn.—Pamperin v. Scanlan, 28 
Minn, 345, 9 NW 868; Dickerson v. 
Hayes, 26 Minn. 100, 1 NW 884. 
Nebr.—Swearingen v. Roberts, 12 
Nebr. 3338, 11 NW 325. 
N. D.—Styles v. Dickey, 22 N. D. 
515, 134 NW 702. 


Watson, 73 
Dickerson, 66 


86 Kan. 


S. D.—Wagner v. Abrahams, 41}: 


SS. 450, 17 NW. 2025°400S. Dy 575; 
168 NW 762. 

[a] Rule applied.—When, upon de- 
fault in the payment of an install- 
ment, judgment of foreclosure was 
had for the entire debt, the purchaser 
must be paid his bid on redemption 
from him. Williams v. Dickerson, 66 
Iowa 105, 23 NW 286. 

[b] Imcrease of bid after sale.— 
When the purchaser at a foreclosure 
sale of one of two tracts mortgaged, 
who was interested in having the 
tract sold to pay the full balance due 
on the mortgage in order to prevent 
the sale of the other tract which was 
owned by himself, he having previ- 
ously paid the share of the mortgage 
debt apportioned thereto, bid at the 
sale, through mistake, a sum less 
than the amount of the mortgage, 
and afterward, with the consent of 
the receiver making the sale, in order 
to rectify the mistake, increased his 
bid to the full amount of the mort- 
gage, and the sale was thereafter 
confirmed by the court at such in- 
creased bid, the owner of the prop- 
erty sold will not be allowed in 
equity to redeem it on payment of 
the amount of the first bid and per- 
centage thereon, but, regardless of 
whether he is or is not legally liable 
therefor, will be compelled as a con- 
dition of relief in equity to pay the 


full amount due under the decree ot 
foreclosure. Weyant v. Murphy, 78 
Cal. 278, 20 P 568, 12 AmSR 50. 


35. See infra § 2209. 
36. See infra § 2188. 
37. Tuttle v. Dewey, 44 Iowa 306 


(redemption by junior mortgagee). 
38. Willtams v. Dickerson, 66 
Iowa 105, 23 NW 286. 
361, 


39. Senft v. Vanek, 209 Ill. 
70 NE 720. 

40. Grob v. Cushman, 45 Ill. 
119. 


41. Grob v. Cushman, supra. 

42. Schroeder v. Richardson, 101 
Wis. 529, 78 NW 178. 

43. Day v. Cole, 44 Iowa 452. 


44. Bean v. Pearce, 151 Ala. 165, 
44 S 83 (statutory redemption after 
foreclosure under power of sale; the 
statute required that the amount bid 
with interest be paid). 

[a] Reason for rule.—‘“‘Suppose 
the mortgage debt is $100, and the 
mortgagee at the sale should bid 
$1,000, to require the mortgagor 
(debtor) to pay the $1,000 and 10 per 
cent. per annum thereon would often- 
times absolutely defeat his right to 
redeem. The $900 in excess of the 
$100, if the mortgagee is bound by 
his bid, would belong to the mort- 
gagor, and it would be wholly inequi- 
table and unconscionable to require 
the mortgagor to pay the mortgagee 
money which he has in his hands 
which belongs to the former. Of 
course, where the purchase is by a 
third party, he must pay the pur- 
chase money to the mortgagee, who 
must account to the mortgagor for 
any excess of the mortgage indebted- 
ness. In the latter case the mort- 
gagor must, of course, pay to the 
purchaser the amount of the pur- 
chase money paid by him.” Bean v. 
Pearce, 151 Ala. 165, 167;.44 S 83. 

45. Lord v. Blue, 200 Ala. 521, 76 
S 463, i 

46. See statutory provisions, 
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debt after the sale,47 as well as to a mortgagee 
purchaser.*® But a judgment ereditor is not re- 
quired to pay the mortgage debt remaining after 
foreclosure.*? The fact that a wife joined with her 
husband in the mortgage to release dower will not 
deprive her of her statutory right, if she is also 
the husband’s judgment creditor, from redeeming 
as such from a sale by paying the amount of the 
bid, although less than the mortgage indebtedness.” 

After a sale by the purchaser, a statutory re- 
demptioner must nevertheless tender the sum re- 
quired by statute,®! and he cannot redeem by taking 
the benefit of the purchaser’s sale.°? 

Interest. ,On redemption from foreclosure sale, le- 
gal interest on the bid must ordinarily be paid.®? 
Under a statute fixing the rate-of interest for any 
legal indebtedness, that rate must be paid from the 
date of sale, although it is greater than the rate 
specified in the mortgage,®* because-interest payable 
upon redemption from foreclosure is not a contract 
interest, but is one fixed by law;°> but where the 
statute does not prescribe the rate of interest, the 
contract rate has been taken.®*® 

Redemption by joint owner. There are statutes 
permitting a joint owner of land sold to redeem 
whatever interest he has in the land sold, upon pay- 
ment of his proportion of the amount which would 
be necessary to redeem the whole; similarly his 
judgment creditor is permitted to redeem by pay- 
ing a proportionate amount.5* Under such a stat- 
ute a judgment creditor of an heir of a deceased 
mortgagor has been allowed to redeem by paying 
a proportionate amount of the bid.°® 

After resale. The redemptioner cannot be com- 
pelled, in order to redeem, to pay the amount bid 
at a resale when the first sale was valid.°° 

Deduction for waste. The officer to whom the 
amount of the redemption money is to be paid is 
not authorized to abate the amount required by an 
allowance for waste committed by the purchaser.®° 

[§ 2188] b. Payment of Other Liens Held by Pur- 
chaser. In the absence of a statutory authorization, 
a mortgagee who has purchased upon a sale upon 
his own foreclosure cannot demand the payment of 
a lien held by him but which has not been fore- 
closed as a condition to the redemption.®t Under 


47. Dawsey Vv. 242 Ala. 61. 


652, 103 S 866. 


Kirven, 
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‘sessments. 


Kelley v. Clark, 23 Ida. 1, 129 
P 921, AnnCas1914C 665. 


I§§ 9187-2191 


a statute requiring the redemptioner to pay the law- 
ful charges upon the land which have accrued to 
the purchaser, if the purchaser is a junior mort- 
gagee, a judgment ecreditor-seeking to redeem from 
him must pay the amount of the junior mortgage.®? 

[§ 2189] c. Redemption from Redemptioner. The 
statutes sometimes provide that, where a lenholder 
has redeemed, one seeking to redeem from him must 
pay not only the amount paid by him for redemp- 
tion, but also the amount of his lien.°? Under such 
a statute, the payment of the lien upon which re- 
demption is based is required,®* so that a judgment 
creditor seeking to redeem from a junior encum- 
brancer who has already redeemed must pay in ad- 
dition to the bid the mortgage debt due,® but 
there need not be payment of a lien acquired by 
assignment of a certificate of purchase without re- 
demption.*® Where no other method is provided 
for the ascertainment of the amount of prior lens, 
the statutory records control.6* Where a junior 
mortgagee who has purchased the property at his 
own foreclosure redeems from a senior: mortgage, a 
judgment creditor junior to both mortgages may 
redeem from such junior mortgagee only by pay- 
ment of both mortgages.°® A statute, providing 
that, if the purchaser is also a creditor having a 
prior lien to that of the redemptioner, the latter 
must pay the amount of such lien with interest, 
has been construed to include only those liens which 
are affected by the foreclosure sale,°® so that a 
hen prior to that on which foreclosure was had is 
not included.*7° Where a subsequent lienor who has 
redeemed failed to file notice of his lien in accord- 
ance with the statute, a subsequent lienor has been 
permitted to redeem from him without paying his 
lien.’ 

[§ 2190] d. Reimbursement for Taxes and As- 
The statute generally provides that the 
purchaser shall be reimbursed for taxes and assess- 
ments paid where they become a lien during the time 
allowed for redemption.*? Under such a statute, it 
is necessary to pay these expenditures with interest 
in order to redeem.’* The opposite has been held 
under a statute allowing redemption by payment 
of the purchase price with interest and fees.74 

[§ 2191] e. Repairs. Under a statute permitting 


ings to recover any damages sus- 
tained by him thereby. Bartleson v. 


48. Lord v. Blue, 200 Ala. 521, 76 62. Cramer v. Watson, 73 Ala. 127.| Munson, 105 Minn. 348, 117 NW 
S 463. 63. See statutory provisions. 512. 

49. Johns v. Anchors, 153 Ala. 64. Dows v. Blanchard, (lowa) 27 68. Illinois Nat. Bank vy. School 
498, 45 S 218; Anniston First Nat.| NW 492; Williams vy. Dickerson, 66] Tristees, 211 Ill. 500, 71 NE 1070. 


Bank v. Elliott, 125 Ala. 646, 27 S 
7, 82 AmSR 268, 47 LRA 742; Wil- 65. 
liams v. Rouse, 124 Ala. 160, 27 S| NW 666, 
16. 66. 


Iowa 105, 23 NW 286. 
Lamb v. West, 75 Iowa 399, 39 


Jack v. Cold, 


69. Leverson vy. Olson, 25 N. D. 
624, 142 NW 917. 
[a] Reason for the rule.—‘‘The 


114 Iowa 349, | legislative purpose, no doubt, was to 


50. Johns v. Anchors, 153 Ala. 498,|86 NW 374; Buchanan v. Reid, 43] obviate the necessity of requiring 
45 S 218. Minn. 172, 45 NW 11; Pamperin v.|the person ‘from whom the redemp- 
51. German Nat: Bank y. Barham,| Scanlan, 28 Minn, 345, 9 NW_ 868;| tion is made, in order to protect his 


57 Ark. 533,22 SW 95. ‘ 

52. German Nat. Bank v. Barham, 
supra. 

58. Morrison v. Formby, 191 Ala. 
104, 67 S 668; Wickett v. Hastings, 
209) Tle An3 05. 

54. Evans v. Rhode Island Hos- 
pital Trust Co., 67 Minn. 160, 69 NW 
715, 1069. p 

55. Evans v. Rhode Island Hospi- 
tal Trust Co., supra. 

56. Morris v. Hettinger, 98 Kan. 
74, 157 P 404; Clark v. Nichols, 79 
Kan. 612, 100 P 626. 

57. See statutory provisions. 


58 Schuck v. Gerlach, 101 Ill. 
338. 
59., Cole v. Canton Min. Co., 59 


Utah 140, 202 P 830. 
60. Hansen v. Day, 99 Or. 387, 195 
4 


Mowbray Bank v. Kelland, 33 N. D. 
382, 157 NW 291. 

67. Bartleson v. Munson, 105 
Minn. 348, 117 NW 512. 

[a] Purpose of  statute.—‘‘The 
evident purpose of this statutory 
plan for redemption by creditors 
through a kind of auction sale is to 
make the land bring its utmost value 
while preserving the rights of each 
creditor according to the seniority 
of his lien.’ Bartleson v. Munson, 
105 Minn. 348, 354, 117 NW 512. 

[b] Where the statute provides 
no method by which one redeeming 
from a creditor may determine the 
validity of prior liens or the amount 
thereof, he must pay according to the 
record and if the lien is fraudulent or 
the amount thereof padded he must 
resort to other appropriate proceed- 


liens which are subsequent to the one 
under which the sale was made but 
prior to that of the redemptioner, to 
go through the useless ceremony of 
redeeming back fromi the person who 
had just redeemed from him.” Lev- 
erson v. Olson, 25 N. D. 624, 629, 142 
NW 917. 

70. Leverson yv. Olson, supra. 

71. Fox yv. Nelson, 30 N. D. 589, 
153 NW 395. 

72. See statutory provisions. 

73. Davis v. Dale, 150 Ill. 239, 37 
NE 215; Kueker v. Murphy, 86 Kan. 
332, 120 P 362; Heitsch v. Minneapo- 
lis Threshing Mach. Co., 29 N. D. 94, 
150 NW 457, LRA1915D 349; Wagner 
v. Abrahams, 40 S. D. 575, 168 NW 
EN rates L. ane 171 NW 202. 

7 ood v. Button, 205 Mich. 
172 NW 422. “tra a 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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redemption by a judgment ereditor by paying the 
amount bid, interest, taxes paid by the purchaser, 
and, if the purchaser is also a creditor, his prior 
hen, a redeeming junior creditor has not been re- 
quired to pay. the expense of repairs,’® because the 
expenditures for repairs do not constitute a lien."¢ 

[§ 2192] f. Permanent Improvements. The value 
of permanent improvements made by the purchaser 
has been held to be a charge which must be paid 
or tendered in order to perfect the statutory right 
to redeem Jand.*7 

[§ 2193] g. Rents and Profits. Where the statute 
gives the purchaser legal title, he is not accounta- 
ble for the rents and profits,’> but where the legal 
title is not passed by the sale until the period for 
redemption has expired,’® the redemptioner is en- 
titled to rents and profits.®° 

[§ 2194] h. Gusts The costs of foreclosure are 
generally included in the amount for which fore- 
closure is had. Thus, under a statute permitting 
redemption by paying costs in addition to the bid, 
the redemptioner has been required to pay the costs 
of redemption,®*! but not the costs of foreclosure.®? 

[§ 2195] K. Tender and Payment into Court—1. 
Necessity—a. Prior to Enforcement of Equitable 
Right. Although there is authority to the contrary,®* 
it is ordinarily held that a tender of the amount 


75. Doerhoefer v. Farrell, 29 Or.| have been made, 
SOSE4 oO Pio: 
76. Doerhoefer v. Farrell, supra. 
77. Williams v. Rouse, 124 Ala. 
160,27 S 16 foverr dictum, Parmer 


v. Parmer, 74 Ala. 285]; Cramer v. 


premises, 
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from the rents of. the mortgaged 
it is usual to ask that an 
account be taken, and for leave to 
redeem by paying any balance that 
may be found due.’ 
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necessary to redeem is not a condition precedent 
to an action to enforce an equitable right of re- 
demption,** except as may be required by statute,®* 
and a failure to make such a tender affects only the 
right to costs.8° It is also generally held that 
there must be an offer to pay such amount in the 
bill,** and such an offer is regarded as sufficient.8* 

Equitable mortgages. Where the mortgage is in 
the form of an agreement by a purchaser of land 
at judicial sale to bid in the land for the debtor and 
allow him to redeem, a tender by the debtor is un- 
necessary before suing on the agreement where the 
purchaser repudiates such agreement.®® So a bill to 
enforce a conveyance from one who has taken title 
to.land as security for an advance of the final pay- 
ment of the purchase price to another is in the na- 
ture of a bill to redeem and is sufficient if it alleges 
a present readiness and willingness to pay without 
alleging a previous tender.°° 

Abseclute deed. While it has been held that the 
grantor need not tender the amount of the debt upon 
or before bringing a suit to have the deed declared 
a mortgage,®t according to other authorities one seek- 
ing to redeem from a mortgage in the form of an 
absolute deed must tender the amount due,°? in the 
absence of circumstances excusing such a tender,®* 
although it is ordinarily held that the tender may be 


613, 104 SE 497. 
Mo.—Jopling v. 


Walton, 138 Mo. 
485, 40 SW 99. 
N. H.—Watkins v. Watkins, 57 N. 


H, 462. 
Tex.—Houston v. Shear, (Civ. A.) 


either directly or 


Daubenspeck v. 


Watson, 73 Ala. 127; Posey v. Press- 
ley, 60 ‘Ala. 243. 

78. Cramer v. Watson, 73 Ala. 127. 

79. Davis v. Dale, 150 Ill. 239, 37 
NE 215; MacGregor y. Pierce, 17.8: 
Der at, 95 NW 281. 

80. Davis v. “Dale, 150 Dl. 2395737 
NE 215; Citizens’ Nat. Bank v. West- 
ern Loan, etc., Co., 64 Mont. 40, 208 


P3893. 

81. Kueker v. Murphy, 86 Kan. 
332;) 1207 362. 

$2. Kueker v. Murphy, supra. 

83. Lumsden v. Manson, 96 Me. 
857, 52 A 788; Tirrell v. Merrill, 17 
Mass. 117; Leake v. Jones, 6 Porto 


Rico Fed. 570. 

84. Ala.—Allen vy. Evans, 214 Ala. 
106, 106 S 601; Norville v. Seeberg, 
205 Ala. 96, 87 S 164; Randolph v. 
Bradford, 204 Ala. 378, 86 S 39; Ivy 
Vy. Hood, 2027Ala. 121, 79-Sio87¢ John- 
son v. Smith, 190 Ala. 521, 67 S 401; 
McGuire v. Van Pelt, 55 Ala. 344. 

Ark.—Longino Vis Ball-Warren 


Commn. Co., 84 Ark. 521, 106 SW 
682. 

Cal.—Daubenspeck v. Platt, 22 Cal. 
330. 

Conn.—Boles vy. Calkins, 1 Root 
553! 


Tll.—Taylor v. Dillenburg,.168 Ill. 
235, 48 NE 41; Dwen v. Blake, 44 Ill. 
135; Barnard v. Cushman, 35 Ill. 
451. 

Ind.—Barr v. Vanalstine, 120 Ind. 
590, 22 NE 965; Cain v. Hanna, 63 
Ind. 408. 

Mo.—Jopling v. Walton, 138 Mo. 
485,.40 SW 99. See- Kline! v. Vogel, 
90 Mo. 239, 1 SW 733, 2 SW 408 
(where amount unascertained). 

N. Y:—Casserly v. Witherbee, 119 
N. tY.. 522, 23 NE 1000. 

Tex.—Chandler v. Riley, (Civ. A.) 
210 SW 716. 

[a] Reason for rule.—‘‘A bill to 
redeem does not proceed upon the 
ground that the complainant has an 
absolute right to a reconveyance ora 
cancellation of the mortgage, because 
the debt has been paid or extin- 
guished by a tender, but it asks leave 
to pay it as still existing, and upon 
leave being granted, the complainant 
usually is charged with-the costs of 
the action. In case any payments 


Platt, 22) \Cal.330, 335. 

[b] The suit will not be dismissed 
where plaintiff offers to pay the 
amount necessary to redeem. Lon- 
gino v. BallsWarren Commn, Co., 84 
Ark. 521, 106 SW 682. 

[ec] Judgment creditor seeking to 
redeem from prior mortgage need not 
allege a tender or excuse therefor. 


Allen v. Evans, 214 Ala. 106, 106 S 
601. 
85. Gordon v. Hobart, 10 F. Cas. 


No. 5,609, 2 Sumn. 401; Lumsden v. 
Manson, 96 Me. 357, 52 A 783; Munro 
vi. (Barton, 95. Me. 262, 49) A 1069; 
Willard v. Fiske, 2 Pick. (Mass.) 540. 

[a] A demand and refusal to ac- 
count upon the part of the mortgagee 
is reaquired under St. (1821) ec 35 § 1 
to support a bill in equity to redeem 
without a tender. Willard v. Fiske, 
2 Pick. (Mass.) 540. 

[b] Suit in federal court.—The 
Maine statute requiring a tender of 
the amount due on a mortgage be- 
fore action for redemption applies 
cnly to actions in the state courts 
and not to such as are brought under 
the general equity jurisdiction of the 
federal courts. Gordon vy. Hobart, 10 
F. Cas. No. 5,609, 2 Sumn, 401. 

86. Allen v. Evans, 214 Ala. 106, 
106 S 601; Thomas v. Jones, 84 Ala. 
302, 4 S 270; McGuire v. Van Pelt, 
55 Ala. 344; Longino vy. Ball-Warren 
Commn,. Co., 84 Ark. 521, 106 SW 
682; Lamson v. Drake, 105 Mass. 564 
(statutory). 

{a] Prior costs.—Plaintiff is 
entitled to recover any costs 
eurred prior to the payment of 
mortgage debt and interest. 
gino v. Ball-Warren Commn., Co., 
Ark. 521, 106 SW 682. 

87. See infra § 2266. 

ss. U. S.—Gordon vy. Smith, 62 
Fed. 503, 10 CCA 516 (Alabama). 

Ala.—Williams v. Noland, 205 Ala. 
63, 87 S 818; Randolph y. Bradford, 
204 Ala. 378, 86 S 39; Ivy v. Hood, 
202; Ala. 121, 79 S 587; Hodges v. 
Verner; 100 Adanyro none lish Sv 679% 
Thomas: “ve Jones, $4) Alajii302, 42S 
270; Adams v. Sayre, 70 Ala. 318; 
McGuire v. Van Pelt, 55 Ala. 344; 
Cain v. Gimon, 86 Ala. 168. 

Ga.—Mayer v. Waterman, 150 Ga. 


not 
in- 
the 
Lon- 
84 


210 SW 976; Chandler v. Riley, (Civ. 
A.) 210 SW 716. 

[a] By statute—Monahan vy. Har- 
vard Brewing Co., 241 Mass. 286, 135. 
NE 1338; Skolnick v. Greenburg, 230 
Mass. 359, PLS INVES) 2e 


89. Nichols v. Marquess, 141 Ky. 
642, 133 SW 562. 

80. Hodges v. Verner, 100 Ala. 
612, 13)'S) 679: 

91. Ariz.—Rees v. Rhodes, 3 Ariz. 
235, 73 RP 446. 


Ky. —Tucker v. Witherbee, 130 Ky. 
269, 113 SW 123. 

Minn. —Nye v. Swan, 49 Minn. 431, 
52 NW 39. 


Pa.—Eschbach v. Zimmerman, 2 


Pa. 313. 
ee Gee v. Milliken, 59 Tex. 
“[a] Reasons for rule—(1) The 


grantee has a lien as security for his 
debt and may look to that if the 
grantor is insolvent. Tucker v. 
Witherbee, 130 Ky. 269, 113 SW 123. 
(2) “A tender before suit, or even a 
formal offer in the complaint to pay, 
was not necessary in a case of this 
kind. A plaintiff may not correctly 
foresee the terms which the court 
may think equitable to impose on 
him, or the terms may themselves, 
as in this case, form the very mat- 
ter in controversy between the par- 
ties. The court has the power, and it 
is its duty, in such cases to grant 
just such relief as the party may 
show himself entitled to, upon such. 
conditions as will fully protect tne 
other party.” Nye v. Swan, 49 Minn. 
431, 437, 52 NW 39. 

92. Ga.—Brown v. Roughton, 155. 
Ga. 828, 118 SE 557; -Broach v. Bar- 
field, 57 Ga. 601. 

Rathdrum State 
Bank; 29) Ida. 576, L6l “249.0: 

Oh.—Marshall v. Stewart, 

S. D.—Erickson v. Thelin, 26 S. D. 
441, 128 NW 598. 


Ida.—Shaner  v. 
Olas 
356. 
Nex Hicks iv. Hicks; }(Civ.5 A. )y26 


SW 227. 

93. Eldriedge v. Hoefer, 52 Or. 
ene 934 «RP -.246, --94- P--563,) 965 P 
1105. 


Circumstances excusing tender see 
infra § 2202. 


o | 


[§§ 2195-2199 4 


404 [42 C.J.] MORTGAGES 


in the form of an offer in the bill.°* A formal tender 
is unnecessary where an accounting is necessary 1n 
order to determine the amount due.°® Where the 
grantee has made redemption impossible by the fact 
that he has conveyed the premises, a payment or 
tender of the amount due is not necessary as a con- 
dition to maintaining the action.°® Although the 
conduct of the mortgagee may have been such as 
to excuse a tender as a condition precedent to an 
action to redeem, it has, nevertheless, been held that 
a tender of the debt must have been made in order 
that the mortgagee may be held liable for special 
damages for having refused to permit redemption.** 

[§ 2196] b. Prior to Enforcement of Statutory 
Right. Where the statute provides for a tender of 
the redemption money to the person entitled thereto, 
such a tender is essential®* in the absence of an ex- 
cuse therefor,?® and-until a sufficient tender is made, 
the mortgagor after foreclosure has no property 
right in the mortgaged land.t The fact that the 
person from whom redemption is sought denies 
complainant’s right to redeem does not relieve him 
from the necessity of making the statutory tender.’ 

[§ 2197] 2. To Whom Tender Should Be Made.* 
The tender must in general be made to the person 
from whom redemption is sought,* that is, to the 
mortgagee if there has been no assignment,° or, if 
the mortgage has been assigned, then to the as- 
signee,® at least where the assignee has entered and 
holds the title and possession.* A tender made to 
a previous assignee who has since parted with all 
his interest is not sufficient to support a bill to 
redeem from the subsequent assignee. Tender is 
properly made to the administrator of a deceased 
mortgagee.® Where the statute provides for pay- 
ment to the purchaser at the foreclosure sale,'° 


tender is properly made to him, although he has 
aliened the land, if the redemptioner has no notice 
or knowledge of such conveyance.': Tender may 
be made directly to the purchaser who is in pos- 
session rather than to a mere naked trustee who 
took title for him at the foreclosure sale.!2, A tender 
to one who is not authorized to receive the money 
for the purchaser is not sufficient.1* A tender to 
one generally authorized to receive money for the 
person from whom redemption is sought is good.14 
Where the purchaser at a mortgage sale is an in- 
fant, the tender is properly made to his guardian.® 
Under statutory authorization payment may prop- 
erly be made to the sheriff of the county.'® 

[§ 2198] 3. Who May Make Tender. The tender 
may and must'® be made by the person entitled 
to redeem or some one authorized to represent him. 
The tender need not be made in person by the re- 
demptioner or his agent;?® for example, a tender may 
be made in a letter sent by the hands of another.?° 

[§ 2199] 4. Sufficiency of Tender—a. In General. 
A tender to effect redemption must be made in due 
season,”+ with intent to extinguish the obligation of 
the mortgage,” and must be in money or its equiva- 
lent.2* While it has been held that in equity an 
offer to pay coupled with present ability to carry 
out the offer may constitute a sufficient tender,?* and 
that the money need not be actually produced where 
there are circumstances showing the futility there- 
of,?> a mere statement by a prospéctive redemp- 
tioner of his readiness to pay does not constitute 
a tender.”° 

Conditions. The offer relied on as a tender must 
not be coupled with any condition which the mort- 
gagee may fairly dispute or other than such as he 
would be bound to perform.?7 So a tender condi- 


94. Hammett v. White, 128 Ala. 13. Daggs v. Wilson, 6 Ariz. 388,|§ 2209. 
380, 29 S 547; Hand v. Matthews, 153/59 P 150. 24. Owens v. Commonwealth 
Ga. 75, 111 SE 408; Mayer v. Water- 14, Tyson vy. Chestnut, 118 Ala.| Trust Co., 183 Ill. A. 605. 
man, 150 Ga. 613, 104 SE 497; Shaner | 387, 24 S 73. 25. Pearson v. Douglass, 1 Baxt. 
v. Rathdrum State Bank, 29 Ida. 576, 15. Tyson v. Chestnut, supra. (Tenn.) 151. See Wing v. Davis, 7 
TG 12 SX); 16. Thompson v. Foster, 21 Minn.|] Me. 31 (tender of money in a bag, 
95. Southern R. Co. v. Williams, | 319; Hamilton vy, Hamilton, 51 Mont.| made at the window of a house, the 


160 Ga. 541, 128 SE 681; 
Belle, 20 Or. 328, 25 P 633. 

96. Doty v. Norton, 133 App. Div. 
OG ee intie INGYAS 10.3: 

97. Eldriedge v. Hoefer, 52 Or. 
241, 93 P 246, 94 P 563, 96 P 1105. 

gg. Clarke v. Northwestern Mut. 
LL. Ins. Co., 94 Fed. 262, 36 CCA 233; 
Jones v. Caraway, 205 Ala. 327, 87 S 
820; Baker v. Burdeshaw, 132 Ala. 
166, 31 S 497; Beatty v. Brown, 101 
Ala. 695, 14 S 368; Commercial Real 
Est., ete. Assoc. v. Parker, 84 Ala. 
298, 4 S 268; Dawson v. Overmyer, 
141 Ind. 438, 40 NE 1065; Nutter v. 
Occidental L. Ins. Co., 26 N. M. 140, 
189 P 882. 

99. Beatty v. Brown, 101 Ala. 695, 
14 S 368; Barton v. Conley, 119 Me. 

112 A 670. 

Lie Ones. vi. 205 Ala. 
87 S 820. 

2. Jones v. Caraway, supra. 

8. Tender to discharge mortgage 
see supra § 923. 

4. Williams v. Smith, 49 Me. 564. 

5. Dorkray v. Noble, 8 Me. 278. 

6 Dorkray v. Noble, supra; Win- 
gert v. Brewer, 116 Md. 518, 82 A 


Swegle v. 


Caraway, 


Assignee for foreclosure and 
i Brewer, 116 Md. 
yore EN lal 


» Wing v. Davis, 7 Me. 31. 
8. Williams v. Smith, 49 Me. 564. 


9. Scott v. McFarland, 13 Mass. 
309. 

10. See statutory provisions. 

11; )Uehnman, Vv. ‘Collins; 69) "Ala: 
127. 

12. Couthway ov. Berghaus, (25 
Ala. 393. 
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17. Walden v. Brown, 12 Gray 
(Mass.) 102. 

18. Commercial Real Est., etc., 
Assoc. v. Parker, 84 Ala. 298, 4 5S 
268. 

19. Couthway v. Berghaus, 25 Ala. 
B08 

20. Couthway v. Berghaus, supra. 

21. Marshall v. Ruddick, 28 Iowa 
487; Brown v. Lawton, 87 Me. 83, 32 
A 733. 

22. Chielovich v.° Krauss, (Cal.) 


11 P 781; Machold v. Farnan, 20 Ida. 
80, 92, 117 P 408; Hurst Automatic 
Switch, ete., Co. v. St. Louis County 
Trust Co., 291 Mo. 54, 236 SW 58. 

“A tender, in order to cut off the 
running of interest, must be made in 
good faith and in such manner and 
under such circumstances as the 
creditor may understand its purpose 
and the terms and conditions under 
which it is made.” Machold vy. Far- 
Nan, supra. 

[a] Offer to buy notes.—An offer, 
made by a third person to a trustee 
in a trust deed of land on the day 
of the sale of the land under the 
trust deed, and just prior thereto, to 
buy the notes secured by the trust 
deed, did not constitute a tender of 
payment of the indebtedness, or any- 
thing equivalent thereto, so as to 
reiieve the debtor from payment of 
interest after the sale which was set 
aside. Hurst Automatic Switch, etc, 
Cor tv. St: Louis 1County a 0irusty Cos 
291 Mo. 54, 236 SW 58. 

23. Dougherty Vv. Hughes, 3 
Greene (lowa) 92. 

Medium of payment 


see infra 


creditor being at the window but not 
admitting the mortgagor within the 
house, is sufficient). 

26. Middleton v. Scott, 4 Ont. L. 
459, 1 OntWR 536. 

27. Ala.—Harden v. Collins, 138 
Ala. 399, 35 S 357, 100 AmSR 42. 

Ark.—Fields v. Danenhower, 65 
Ark. 392, 46 SW 938, 43 LRA 519. 

Me.—Lumsden v. Manson, 96 Me. 
pa 52 A 783. 

ass.—Saunders v. Frost, ick. 

259, 16 AmD 394. eee 
er eee v. Tupper, 35 Mich. 

N. H.—Wendell v. New Hampshire 
Bank, 9 N. H. 404. 

N, M.—Nutter’ v. Occidental L. Ins. 
Co., 26 N. M. 140, 189 P 882. 

S C.—Kirven v. Wilds, 98 S. ¢. 
463, 82 SE 673. 

S. D.—Erickson vy. Thelin, 26 S. D. 
441, 128 NW 598. 

Tenn.—Bumpass y. Alexander, 10 
Heisk. 542. 

Can.—McKenzie v. McLeod, 4 N. B. 
Eq. 72, 5 BastLR 172. 

Ont.—Stark v. Reid, 26 Ont. 257. 

{a] Conditions held proper.—(1) 
Demand for possession and a release, 
Such duties being imposei upon the 
mortgagee by statute. Saunders v. 
Frost, 5 Pick. (Mass.) 259, 16 AmD 
394. — (2) Issuance of a certificate 
provided for by statute. State v. 
Starwich, 131 Wash. 101, 229 P 12. 
(3) Reconveyance. Graham y. Seal, 
SSH, Chars: 


[b] Conditions held to invalidate 
tender.—(1) Execution of a  dis- 
charge. McKenzie v. McLeod, 4 N. B. 
Eq. 72, 5 EastLR 172. (2) Execu- 


See eae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tioned upon assignment of the mortgage security 
is ineffective,?® except where the person making the 
tender is a surety upon the mortgage indebtedness.2® 
A mere request to assign the mortgage and not to 
release it does not render the tender conditional.*° 
Where the tender is conditioned upon a reconvey- 
ance to which the mortgagor is entitled, the mort- 
gagee is entitled to a reasonable time in which to 
examine the conveyance tendered to him for execu- 
tion,*! or to obtain the execution of the conveyance,®2 
particularly where the conveying parties are not the 
parties to whom the tender is made.*8 

A bid made by the one seeking to redeem at the 
sale under foreclosure cannot be treated as a tender 
or offer to redeem.** 

A tender for the purpose of preventing interest 
being thereafter charged in ascertaining the sum 
upon payment of which the mortgagor may be en- 
titled to redeem need not be such a tender as would 
afford a defense to an action at law.* 

Mistake. Where by mistake a foreign coin is in- 
cluded in the sum tendered, although its value is 
sufficient to make up the correct amount, relief may 
be granted and a forfeiture of the estate prevented 
by equity upon full compensation to the mortgagee 
in the form of a subsequent legal tender of the debt, 


tion of an instrument concerning ti- 
tle,” Nutter ‘v. Occidental Li. Ins. Cos, 
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money which, with the rent of the 
land, will equal the amount of the 
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interest, and costs.** 

[§ 2200] b. Amount. The tender must be of the 
eh amount required to redeem,*’ and it is sufficient 
if it is of such amount.*® On the other hand, a 
tender should not include sums not yet due,*? and 
an offer of any less sum than is justly due will have 
no effect on the rights of the parties.*° If the 
amount is uncertain or in dispute, it is a sufficient 
tender if the mortgagor offers to pay whatever sum 
shall be found to be justly due.4t Although a tender 
is insufficient in amount, if the deficiency is slight 
and due to an honest mistake, equity may afford 
relief.42 Where it appears that a tender insufficient 
in amount would have been refused, even though 
sufficient, because of excess of claims to which the 
mortgagee believed himself entitled, equity may 
treat the matter as though a sufficient tender had 
been made.** 

[§ 2201] 5. Keeping Tender Good; Deposit in 
Court. Subject to the rules and. limitations ap- 
plicable to tender generally,** a tender to be avail- 
able to the party making it must be kept good,** 
and likewise, subject to “the rules and limitations 
applicable to tender generally,*® must be followed 
up by payment of the money into court,** unless 
the circumstances are such as to excuse such pay- 


Ind. 438, 40 NE 1065. 
Iowa.—Bunce v. West, 62 Iowa 80, 


26 N. M. 140, 189 P 882. mortgage debt with interest and/|17 NW 179; Anson v. Anson, 20 Iowa 
28. Lumsden v. Manson, 96 Me.| costs. Wood v. Holland, 57 Ark, 198,} 55, 89 AmD 514. 

357, 52 A 788; Ratner v. Gordon, (N.|21 SW 223. Mass.—Brown v. South Boston 

J. Ch.) 118 A 338; Kirven v. Wilds, {c] Expenses of mortgagee. —]/Sav. Bank, 148 Mass. 300, 19 NE 

98 S. C. 4638, 82 SE 673; Stark v. Reid,| Where the mortgagee makes no| 382. 

Zo-Ont, (25 i. statement of the expenses incurred Porto Rico.—Leake v. Jones, 6 
{a] For example: (1) Assignment] by him, it is sufficient to tender the} Porto Rico Fed. 570. 


of mortgage to the mortgagor. Stark 
v. Reid, 26 Ont. 257. (2) Assignment 
of mortgage to designated person. 
en v. Wilds, 98 S. C. 463, 82 SE 


{d] Taxes 
closure sale. 


amount of the debt and 
Lambert v. Miller, 38 N. J. Eq. 117. 

accruing after 
Gates v. Ives, 191 Iowa 
851, 183 NW 406. 


[a] The rule of full and strict 
tender in actions at law does not ap- 
ply in equity where an accounting is 
essential to enable the party to know 
the amount which he is required to 


interest. 


fore- 


29. Ratner v. Gordon, (NN: J.~Ch.) [e] Costs.—(1) After a mort-|tender. Doyle v. Ringo, 180 Ind. 348, 
TUSMA. 338. gagee has commenced proceedings |102 NE 18. 
30. Kent Bldg., etc., Co. v. Middle-|} for sale under his mortgage, the per- 42. Advance- -Rumely Thresher Co. 


ton, 112 Md. 10, 75 A 967 
31. Wiltshire ve Smith, 3 Atk. 89, 


Son seeking to redeem 
stop the proceedings must tender the 


Ve Judd, 104. Kane 75u, 7-800 eos 
Loomis v. National Supply Coy; 99 


in order to 


26 Reprint 854. 

[a] Where mortgagee has had op- 
portunity to examine the deed of re- 
conveyance, a tender conditioned on 
simultaneous execution of such deed 
is sufficient and will stop the running 
of interest. Graham vy. Seal, 88 L. 


eh sae 

32. Webb: v...Crosse, [1912] 1Ch: 
323. 

83. Webb v. Crosse, supra. 

34 Ryder v. Brocktons Sav. Bank, 
235 Mass. 476, 127 NE 234. 

35. Webb v. Crosse, [1912] 1 Ch. 
323; Manning v. Burges, 1 Ch. Cas, 


29, 22 Reprint 678. 

36. Abbot v. Banfield, 43 N. H: 152. 

37. U. S.—cCollins vy. Riggs, 14 
Wall. 491, 20 L. ed. 723. 

Ala.—May v. Findley, 189 Ala. 196, 
66 S 463; Cramer v. Watson, 73 Ala. 


127. 

Ark.—Wood v. Holland, 57 Ark. 
198, 21 SW 223. 

Ida.—Machold y. Farnan, 20 Ida. 
80, 117 P 408. 

Towa.—Gates v. Ives, 191 Iowa 851, 


183 NW 406. 
Md.—-MeNiece v. Eliason, 78 Md. 


168, 27 A 940. 

Minn.—Dickerson v. Hayes, 26 
Minn. ee 1 NW 834. 

N. H.—Fellows vy. Fellows, 69 N. H. 
339, 46 A 474. 

N. J.—Lambert v. Miller, 38 N. J. 


i DXe | el bays 

Ont.—Nixon v. Hunter, 17 Grant 
Ch. 96. 

[a] Tender of true amount is suf- 


ficient, although by mistake the note 
and the mortgage were for a greater 
amount. May v. Findley, 189 Ala. 
196, 66 S 463. 

fb] Deducting rent.—When_ the 
mortgagee has been in possession, it 
is sufficient to tender a sum of 


cost thereof in addition to the debt. 
McNiece v. Eliason, 78 Md. 168, 27 
A 940. (2) A tender by one seeking 
to redeem from a sale which does not 
cover all the statutory charges is 
insufficient, Cramer v. Watson, 73 
Ala. 127. (3) Where a tender of 
debt and interest has been made to 
a mortgagee, pending actions on the 
mortgage, and the mortgagee’s so- 
licitor sent to the mortgagor’s so- 
licitor his bills of costs incurred in 
the suits, and the latter considered 
them too large, but offered to pay any 
amount which the master should tax, 
it was held that the mortgagee was 
entitled, as a matter of strict right, 
to go on with his actions notwith- 
standing such offer. Nixon y. Hunt- 
er, 17 Grant Ch. (Ont.) 96. 

Amount required for redemption 
see supra §§ 2169-2194. 

38. Thomas v. Blair, 208 Ala. 48, 
O37 Siai04: 

[a] Payment of unjust claims 
need not be tendered. Slaughter v. 
Webb, 205 Ala. 334, 87 S 854. 

39. Saunders v. Frost, 5 Pick. 
(Mass.) 259, 16 AmD 394. 

{a] Principal not due.—Where a 
redemption is to be made after non- 
payment of an installment of inter- 
est, it is not proper to tender the 
amount of the principal not yet due, 
unless the mortgagee is willing to 
receive it; if he disclaims any such 
willingness, the addition of the prin- 
cipal to the interest, in making the 


tender, will invalidate it. Saunders 
v. Frost, 5 Pick. (Mass.) 259, 16 AmD 
394. 

40. Hart v. Goldsmith, 1 Allen 
(Mass.) 145. 

41. Ala.—Cain vy. Gimon, 36 Ala. 
168. 

Ind.—Dawson .v. Overmyer, 141 


Kane 279; 161. © 627: 

[a] Value of coin.—Where the 
money tendered includes a_ coin 
which is not current, and a mistake 
is made in estimating its value, the 
tender is not good; but a court of 
equity may relieve against the conse- 
quent forfeiture. Abbot v. Banfield, 


F3-N Ge ao 2 

43. Calhoun v. McConaghey, 179 
Wash, 6, 139 P 635. 

44. See Tender [38 Cyc 158]. 


45. Ala.—Beatty v. 101 
Ala. 695, 14 S 368. 

Cal.—Murphy v. Bridge, 68 Cal. A. 
383,229 P 710. 

Ida.—Machold vy. Farnan, 20 Ida. 
80, 117 P 408. 

Minn.—Dunn v. Hunt, 76 Minn. 196, 
78 NW 1110, 63 Minn. 484, 65 NW 


Brown, 


948. 
Mo.—Butts v. Swan, 217 Mo. A. 
451, 269 SW 1. 


N. C.—Dickerson v. Simmons, 141 
N.C. 325, 53 SH 850, 

Eng.—Edmondson v. 
(odd 2 Chiesor 

46. See Tender [38 Cyc 171]. 

47. Ala.—Lacy v. Fowler, 206 Ala. 
679, 91 S 593; Randolph v. Bradford, 
204 Ala. 378, 86 S 39; Wittmeler v. 
Cranford, 199 Ala. 1, 73 S 981; Lewis 
v. McBride, 176 Ala. 134, 57 S 705; 
Given v. Troxel, 39 S 578; Long v. 
Slade, 121 Ala. 267, 26 S 31; Mur- 
phree v. Summerlin, 114 Ala. 54, 21 
S 470; Beatty v. Brown, 101 Ala. 695, 


Copland, 


14 S 868; Alexander v. Caldwell, 61 
Ala. 543; Daughdrill v. Sweeney, 41 
Ala. 310. 


Ark.—Brooks v. Burrow, 164 Ark. 
235, 261 SW 293. 

Fla.—Franklin v. Ayer, 22 Fla. 654. 

Iowa.—Gates v. Ives, 191 Iowa 881, 
188 NW 406; Iowa L. & T. Co. v. 
Kunsch, 156 Iowa 91, 135 NW 426. 
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ment’ In order to keep a tender good, it is not 
necessary that the identical money tendered be re- 
tained.® although, according to the old chancery 
rule, the money offered must thereafter be Kept 
‘*dead’* or idle, that it may be produced at any 
moment the mortgagee chooses te accept it.>° 

Withdrawal of deposit. The right to redeem is 
defeated by a withdrawal of a deposit made with 
the proper officer 

[¥ 2202] 6. Bxeuse for Failure To Make Tender. 


Under the rules applicable to tender generally, the 
making of a tender may be excused where it is 


prevented by the act of the party to whom it is 
dues as where the mortgagee is absent and cannot 
be found,®* unless the statute does not require per- 
sonal tender;®S or where the mortgagee denies the 
rnight*to redeem®® or claims absolute ownership,®* or 
through his aet keeps the redemptioner in ignorance 
of the amount necessary to redeem ;*’ or where the 
mortgagee has hindered plaintuf from raising the 
necessary moneys? A mere elaim of an excessive 
amount has, however, been held not to dispense with 
a tender of the amount actually due? 

Necessity of accounting to ascertain the amount 
required to redeem may exeuse the making of a 
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tender.®! 

Statutory provisions. Where the statute excuses 
a prior payment or tender otherwise required where 
the defendant has unreasonably refused or neglected 
on demand to render in writing a true account of 
the sum due upon the mortgage, a tender is unneces- 
sary where there is a refusal to account,®* or where 
it is established that defendant on ‘demand ren- 
dered a false and excessive account,®* or the in- 
formation as to the amount due is obscure and un- 
certain,®* or where, although too short a time was 
given defendant to render the account, it was not 
rendered within a reasonable time;® "put a mere 
denial of the right to redeem will not authorize the 
recovery of costs where there has been no perform- 
ance or tender of performance.*® Under a statute 
requiring a statement to be given on demand, where 
the statement given was incorrect, tender has been 
excused where the redemptioner brought a bill for 
statutory redemption, asking the court to ascertain 
the proper amount and offering to do equity.*7 But 
an excessive statement rendered, the items of which 
are capable of easy verification, has been held not 
to exeuse a failure to aver tender.®8 The action of 
a purchaser on foreclosure in insisting that a por- 


Mich—Sehware v. Sears, Harr.; 194 Towa T68, 190 NW 417; Eldriedge;the amount of the indebtedness, 
440. v. Hoefer, 52 Or, 241, 93 P 246, 94 P| where a deed absolute on its face had 
Me—Butts v. Swan, 21T Mo. A.| 563, 96 Pp 1105 But see Jones v.}] been declared to be a mortgage. 


451, 269 SW 1. 

Perte Rice—Leake Vv. 
Perto Rico Fed. 570. 

fa] Objectionable claims.— Fail- 
ure of the mortgagor to challenge 
objectionable items of the statement 
ef account, ang to tender inte ceurt 
the amount ef the unobdjectionable 
items, requires judgment for the 
mortgagee. Brooks v. Burrow, 164 
Ark. 235, 261 SW 298. 

{2} Bxtension of time.—The time 
within which plaintiff may deposit 
the money in court after having been 
erdered te de se may be extended 
after the time fixed has ‘expired. 
Collinsen ¥. Jeffery, fis96e] 1 Ch. 644. 

48. Slaughter vw. Webb, 205 Ala. 
$34, S? S S$d4; ‘Randolph v. Bradford, 
204 Ala. S78, $6 S $9; Potter v. 
Sehaffer, 2098 Mo. 586, 108 SW 60; 
Hamilton v. Hamilton, 51 Mont. 509, 
154 P 717: Burks v. Burks, (Tex. Civ. 
AY 141 SW 387, 
Whiteman v. 
319, 87 S 
fa} For example, where the money 
ras furnished by a third person, the 
der may be regarded as kept good, 


Jones, 6 


Taber, 205 Ala. 


353. 


person under an agreement by which 
it is Kept ready and available until 
it is paid inte court upon the filing 
ef a bill te redeem. Whiteman Vv. 
Taber, 205 Ala. 319, ST S 333. 

Retention ef identical money gen- 
erally see Tender [38 Cye 160]. 

50. —.. ve Stanley, 4 Edw. (N. 
~. Hall, 2 P. Wms. 378, 

eis Co. Vv. 


Kunsch, 
VW 426. 


[38 Cye 1384]. 
infra notes 54-59. 

;. Collins, 69 Ala. 12T; 
mson, 49 Ala. 525. 
v. Meore, 93 Ala. 
it was held that, 
bers of the mort- 


Towa L. & 
1 


Ae 


Trimble v. 
Compare Lehm 
186, $ S 590 Cw 
where certain 


gagsee firm were sidents, tender 
sheuld have been made to the firm 


through its resident members). 


hough it is returned te such third | 


Caraway, 205 Ala 327, 87 S 820 (hold- 
ing, in a suit to declare a mortgage 
foreclosure sale void and to redeem, 
that the fact that the mortgagor 
stood ready to redeem’ at the time 
when she avers defendant denied her 
right did not relieve her of tne ne- 
cessity of making the tender required 
by statute). 


fa] Absolute deed as mortgage.— 


Eldriedge v. Hoefer, 52 Or, 241, 93 P 
246, 94 P 563, 96 P1105: 
57. De Leonis v. Walsh, 140 Cal. 


175, 73 P 8138; Sherwin v. American 
Lean, ete. Co. 42 N. D389, 173 NW 
738 Rodda v. Needham, 78 Wash. 


636, 189 P 628. 

fa] Absolute deed as mortgage.— 
De Leonis vy. Walsh, 140 Cal. 175, 73 
P $13; Sherwin v. American Loan, 
ete, Co; 42 N. D. 389, 173 NW.-T758;* 
Rodda v. Needham, 78 Wash. 636, 139 


P 6238. 
or v. Burdeshaw, 132 Ala. 
S 497; Aust v. Rosenbaum, T4 
Miss. 893, 21S 555; 
fa] For example (1) tender is ex- 
eused where defendant refused to in- 
form the redemptioner of the amount 
due on account of taxes and improve- 
ments, and the redemptioner is igno- 
rant of such amount and cannot as- 
eertain it (Baker v. Burdeshaw, 132 
Ala. 166, 31 S 497; Aust v.. Rosen- 
baum, 74 Miss. 893, 21 S 555), (2) or 
where the mortgagee unreasonably 
refuses or neglects to render his ac- 
eount where the amount is not known 
to the party seeking redemption 
(Aust v. Rosenbaum, T4 Miss. 893, 2 
S 555). 


59. Moore v. Smith, 95 Mich. 71, 
54 NW TOl. 
60. Middleton vy. Scott, 4 Ont. L. 


459, 1 OntWR 536. 
61. Cal—Jeffers v. Hulen, 52 Cal. 
A. 590, 199 P 350. 


Ind.—Doyle v. Ringo, 180 Ind. 348, 
102 NE 18. 
100 Miss. 


Miss.—Nestor vy. Davis, 
Mont.—Toole v. Weirick, 39 Mont. 


199, 56 S 347. 


Toole vy. Weirick, 39 Mont. 359, 102 
P 590, 183 AmSR 576; Smith vy. Jen- 
sen, 16 N. D. 408, 114 NW 306. 

{b] Liability for rents and profits. 
—(1) Where the mortgagee was in 
possession without foreclosing and 
was accountable for rents and profits, 
it has been held that a tender is un- 
necessary because an accounting 
must be had before plaintiff can 
know how much to pay or offer. 
Jeffers v. Hulen, 52 Cal. A. 590, 199 
P 350; Doyle v. Ringo, 180 Ind. 348, 
102 NE 18; Nestor v. Davis, 100 Miss. 
199, 56 S 347. (2) A failure to allege 
that plaintiff offers to pay the debt 
or to allege a tender of any specific 
sum is not material where the com- 
Plaint alleges upon information and 
belief that the rents and profits re- 
ceived by the mortgagee exceed the 
amount of the mortgage debt and 
that an accounting and promise to 
redeem have been refused. Gerhardt 


nae BENis, 134 Wis. 191; 114 NW 
$7o. 
62. Willard v. Fiske, 2 Pick 


(Mass.) 540. 

63. Meaher v. Howes, (Me:) 10 A 
460. See Miller v. Ward, 111 Me. 134, 
88 A 400, 49 -LRANS 122 (where 
there was an excessive statement and 
plaintiff who failed to make an aver- 
ment to that effect was allowed to 
amend his bill because the period for 
redemption had meanwhile expired). 

{a] Falsifying account.—An aver- 
ment that the account rendered was 
not a true account is not proved by 
showing that the land was occupied 
for seven years by a trespasser and 
claiming that defendants should be 
charged with rents and profits for 


that period. Dinsmore y. Savage, 68 
Me. 191. 
64. Pease vy. Benson, 28 Me. 836. 
65. Ray v. Skinner, 34 Me. 270. 
66. Pease v. Benson, 28 Me. 336. - 
67. Slaughter v. Webb, 205 Ala. 


334, 87 S 854; Dozier v. Farrior, 187 
Ala. 181, 65 s 364; Johnson v. Davis, 
180 Ala. 143, 60 S 799 (where the. 


55. Swain v. Jacks, 125 Cal. 215,/| 359, 364, 102 P 590, 133 AmSR 576] statement did not give credit for the 
ST P $89. [quot Cyc]. personal property embraced in the 

fa] Absence of the mortgagee N. D.—Smith v. Jensen, 16 N. D.| mortgage). See Randolph v. Brad- 
from the state is mo excuse under a/ 408, 114 NW 306. ford, 204 Ala. 378, 86 S 389 (where 
Statute permitting der to be made Wis.—Gerhardt v. Ellis, 134 Wis.| this excuse was held inapplicable 
at the residence or place of business /]191, 114 NW 495. because the theory was equitable re- 
of the mertgagee. Swain v. Jacks, fa] Absolute deed.—A tender has} demption and not under the statute). 
¥25 Cal. 215, 57 been held unnecessary where an ac- 68. Jchnson y. Williams, (212° Alan 
56 Schandelm ¥. Anderson,! counting was required to ascertain] 319, 102 S 527. 

For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion of the mortgaged property be omitted from 
redemption excuses the demand for statement of 
amount due and tender required by statute.°® Un- 
der the statute, failure to tender has been excused 
by an averment that the purchaser at the execution 
sale conveyed portions of the lands to several of 
the respondents.”° 

Possession of applicable funds. A tender need 
not be made where it appears that the lienholder has 
money in his hands exceeding the amount of his 
lien which he is equitably bound to apply to the 
discharge of his claim. 

Mistake as to order. A failure to make a tender 
under order of the court may be excused by the 
court where due to an honest mistake as to the 
terms of the order.’ 

Physical restraint and mental disability consti- 
tute an equitable excuse for nonprecise tender for 
redemption.’§ 

[§ 2203] 7. Effect of Tender.7* The effect of a 
sufficient tender, although refused, has been said 
definitely to fix the rights of the redemptioner, and 
the same may be enforced during or after the stat- 
utory period for redemption,*® ‘but a tender does 
not revive the mortgagor’s right to redeem if made 
after that is barred by the statute.*® An averment 
of tender is an admission of the debt and that 
the amount tendered is due.*’ The acceptance by 
a mortgagee in possession of. a tender made by 
the mortgagor in an action to redeem deprives the 
mortgagor of the right to demand an accounting.’® 
Where, upon a bill to redeem generally, a sum is 
tendered and the bill offers to pay what may be 
found to be due, the tender may be received with- 
out precluding defendant from contending that more 
was due him.? 
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Divestiture of title or lien.*° Tender does not di- 
vest the purchaser at foreclosure sale of his title,*+ 
nor does it discharge his len where that is his in- 
terest,°* in the absenée of a statutory provision to 

- such effect.82 Under a statute revesting the redemp- 
tioner with title on a proper tender to the purchaser 
at foreclosure sale,§+ the reverting of title 1s con- 
ditioned upon the sufficien¢y of the tender.*® Under 
a statute providing that a tender of money by one 
entitled to redeem is equivalent to payment,’® the 
lien of the purchaser has been held to be discharged 
ipso facto by the tender.*? 

Interest. A proper and sufficient tender stops the 
running of interest,°* and in some jurisdictions there 
are statutes to this effect.89 Where an accounting is 
necessary, it has been held that a readiness to tender 
will not stop the running of interest.°° 

Vente a réméré. An offer to redeem within the 
contractual period is sufficient under the Quebec 
code to save the rights of the vendor, although his 
action to enforce such rights is not commenced until 
after the expiration of such period.®+ 

[§ 2204] 8. Waiver of Objections. Where a tender 
is refused upon specified grounds, other grounds of 
objection may be regarded as waived,°? as, for ex- 
ample, where the tender of a check is refused upon 
grounds other than because it is a check.°% A per- 
son cannot object that a technical tender was not 
made where he himself prevented it.°4 

[§ 2205] L. Proceedings for Redemption—1. Form 
and Requisites in General. In equity, where the 
substance of the transaction constitutes a redemp- 
tion, the form is in general immaterial.®> To effect 
a statutory redemption, however, the provisions of 
the statute affording the right of redemption must 

| be pursued,®® or a valid excuse for noncompliance 


69. poney v. Chenault, 204 Ala. 82. Schroeder v. Lahrman, 28 [a] Reason for rule is that “if 
329, 85 S 742. Minn. 75, 9 NW 173. objection had been made on the 
70. Snow v. Montesano Land Co., 83. See statutory provisions. ground that the tender was not made 
206 Ala. 310, 89 S 719. 84. See statutory provisions. in lawful money, the party would 
71. Horn v. Indianapolis Nat. 85. Harden v. Collins, 138 Ala.| have had an opportunity of getting 
Bank, 125 Ind. 881, 25 NE 558, 21/399, 35 S 357, 100 AmSR 42; Burke| the money and of making a good and 
AmSR 231, 9 LRA 676. v. Brewer, 133 Ala. 389, 32 S 602;] valid tender.” McGrath v. Gegner, 


Leet v. Armbruster, 


143 Cal. 663, 77/77 Md. 331, 340, 26 A 502, 39 AmSR 


[a] Redemption by junior lien- 
holder.—A tender need not be made 
by a junior lienholder seeking to re- 
deem from a senior lienholder where 
the senior lienholder has money in 
his hands which it is his duty to ap- 
ply to the payment of his lien. Horn 
v. Indianapolis Nat. Bank, 125 Ind. 
381, 25 NE 558, 21 AmSR 231, 9 LRA 


676. 

72. Collinson v. Jeffery, [1896] 1 
“Ch. 644. ; 

73, Snow Vv. Dick; 2 Ky. Op. 73: 


74. Costs of redemption action see 
fnfra §§ 2287-2291. 

75. State v. Starwich, 131 Wash. 
1021229. P 12: 

76. Cunningham v. 24 
‘Cal. 403, 85 AmD 73. 

77. Cutler v. Scott City First Nat. 
Bank, 114 Kan. 666, 220 P 206; Cob- 
‘bey v. Knapp, 23 Nebr. 579, 37 NW 


Cutler v. Scott City First Nat. 
, 114 Kan. 666, 220 P_ 206. 
Clarke v. Cowan, cas Mass. 
252, 92 NE 474, 138 AmSR 38 
80. Effect of release or tistdo- 
tion as to title generally see supra 
996. 
; 81. Smith v. Anders, 21 Ala. 782; 
‘Sutherland v. Long, 273 Ill. 309, 112 


Hawkins, 


NE 660; Scobee v. Jones, 1 Dana 
(Ky.) 13. 
[a] Rule applied.—The certificate 


.of purchase from a master appointed 
on foreclosure of a mortgage was not 
extinguished by a sufficient tender of 
‘redemption money until the holder 
accepted redemption money, or until 
redemption culminated in a_ deed. 
Sutherland vy. Long, 273 Ill. 309, 112 
‘ME 660. 


P 653; Hershey v. Dennis, 53 Cal. 77; 
Tonningsen v. Odd Fellows’ Ceme- 
tery Assoc., 60 Cal. A. 568, 213 P 710. 

Sufficiency of tender see supra 
§ 2199. 

86. See statutory provisions, 

87. Kelley v. Clark, 23 Ida. 1, 129 
P 921, AnnCas1914C 665. 

88. Turner v. Watkins, 31 Ark. 
429; Brown v. Simons, 45 N. H. 211; 
Manning v. Burges, 1 Ch. Cas. 29, 22 
Reprint 678; Cliff v. Wadsworth, 2 
Y.-& Coll, 598, 21 EngCh 598, 63 Re- 
print 268; Graham v. Seal, 88 L. J. 
Ch. 31; Garforth v. Bradley, 2 Ves. 
675, 28 Reprint 4380. See Jones v. 
Gillett, 142 Iowa 506, 118 NW 314, 
121 NW 5 (where it was held inequi- 
table to allow interest after tender 
in addition to allowing defendant to 
retain the rents and profits subse- 
quent to tender). 

Tender of principal as stopping 
running of interest generally see In- 
terest § 145 et Seq. 

‘ 89. See statutory provisions. 

g0. Kinkead v. Peet, 153 Iowa 199, 
132 NW 1095. 

91. Johnson v. La Flamme, 25 
Que. K. B. 464 [app dism 54 Can. S. 


C. 495] 

92. Johns v. Anchors, 153 Ala. 
498, 45 S 218; Couthway v. Berg- 
haus, 25 Ala. 393; Lockhart v. J. H: 
McDougall Co., 190 Cal. 308, 212 P 1; 
Owens v. Commonwealth Trust Co., 
183 Ill. A. 605; Kent Bldg., etce., Co. 
vy. Middleton, 112 Md. 10, 75 A 967. 

93. Kent Bldg., etc., Co. v. Middle- 
ton, 112 Md. 10, 75 A 967; McGrath 
v-Gegner, 77-Md. 331, 26 A 502,-39 
AmSR..415. 


415. 
94. Corn Belt Bldg., ete., Assoc. v. 
Citizens’ Nat. Bank, 206 Ill. A. 311; 


pews v. Ringo, 180 Ind. 348, 102 NB 


Hall v. Way, 47 Conn. 467. 
96. Ala.—Jackson v. Lane, 213 
Ala. 344, 105 S 223; McAllister v: 
Catchings, 210 Ala. 392, 98 S 308; 
Allison v. Cody, 206 Ala. 88, 89 S 238; 
Johns v. Anchors, 153 Ala. 498, 45 S 
218; Williams v. Rouse, 124 Ala. 160, 


27 S 16; Nelms v. Kennon, 88 Ala. 
329576 s 744; Cramer v. Watson, 73 
Ala. 127; Smith v. Anéers, 21 Ala. 782. 


Cail: —Bangham v. Michael, 179 Cal. 
390, 177 P 161; Wilcoxson y. Miller, 
49 Cal. 193. 

Henle eek v. Bennett, 138 Ga. 787, 

ETT. ae v.: Ward, 260. Ill. 93, 
102 NE 1066; Traeger v. Mutual 
Bldg., etc., Assoc., 192 Ill. 166, 61 NE 
\424; Durley iv. Dawis, 69 Tl. 133; 
Johnson v. Donnell, 15 Ill. 97. 

Ind.—Robertson vy. Vanelave, 129 
Ind. 217, 26 NE 899, 29 NE 781, 15 
aie 68; Hiceman y. Finch, 79 Ind. 

Iowa.—Burns v. Hanby, 184 Iowa 
(20, 169) NW51273eHurn: vo, Hill, (70 
Iowa 38, 29 NW 796. 

Kan.—-Stewart v. Park College, 68 
Kan. 465, 75 P 491. 

Me.—Doe v. Littlefield, 99 Me. ,317, 
59 A 438. 

Minn.—Moore v. Penney, 141 Minn. 
454, 170 NW 599, 3 ALR 161; Dicker- 
son v. Hayes, 26 Minn. 100, 1 NW 

Mo.—Walmsley v. Dougherty, 163 
Mo. 298, 68 SW 693. 
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must be shown.®’ On the other hand, the person 
from whom a statutory redemption is sought cannot 
impose conditions not imposed by the statute.?* 

Redemption prevented by fraud. Where redemp- 
tion within the statutory period has been prevented 
by fraud, the result of the fraud is not to extend 
the statutory period and thereby require the re- 
demptioner to redeem in the mode required by the 
statute, the remedy being to invoke the aid of the 
court to obviate the consequences of failure to re- 
deem within the time and in the manner provided 
by statute.°° 

Assignment by mortgagee. Judgment creditors 
who have levied on the mortgagor’s interest are 
under no such duty to redeem that an assignment 
by the mortgagee to them of his interest will be 
held to constitute a redemption. 

Assignment of certificate of sale or of rights of 
purchaser. The purchase and taking of an assign- 
ment of a certificate of sale does not amount to a 
statutory redemption,” nor does the taking of an 
assignment of the equitable interest acquired by a 
purchaser on-foreclosure by advertisement,’ nor does 
a purchase from the purchaser under a foreclosure 
decree prior to the expiration of the period of re- 
demption ;* but where one seeking to exercise a statu- 
tory right to redeem pays the money to the proper 
officer under an agreement by the purchaser to assign 
to him the certificate of sale, he may be as an equita- 
ble assignee of the purchaser entitled to his rights.° 
Further, a purchase of the certificate of sale by a 
junior encumbrancer together with the filing of a 
statutory affidavit stating the amount of his lien 


Mont.—Montana Banking Corp. v. 
Hein, 52 Mont. 238, 156 P 1085. 
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and the fact that he has redeemed as a junior lien- 
holder may operate as a statutory redemption ;° and 
it has been held that the holder of a certificate of 
sale cannot by assigning it to a subsequent encum- 
brancer instead of giving him a certificate of re- 
demption deprive a still subsequent encumbrancer 
of the time which he would have had in which to 
redeem if the transaction were treated as a re- 
demption.” 

Conveyance by purchaser. A deed from the fore- 
closure purchaser to a junior mortgagee with the 
intention of effecting a statutory redemption may be 
given that operation.® A subsequent purchaser of 
the mortgagor’s equity of redemption, who procures 
a conveyance to his wife from the purchaser at 
foreclosure sale upon payment of the mortgage debt, 
will be held to have redeemed, where the form of 
the transaction is adopted merely to cut off the 
rights of a second mortgagee.® 

After appeal. Where an appeal has been taken 
from an order confirming a sale upon foreclosure, it 
has been held that the proper procedure of one seek- 
ing to redeem is to make application in the appellate 
court for leave.'® 

Delivery of possession. By statute in some juris- 
dictions it is provided that a failure of the mort- 
gagor or one holding under him by privity of title 
to deliver possession to the purchaser at foreclo- 
sure sale after demand shall forfeit the right to 
redemption ;‘* and the statutory right of redemp- 
tion does not exist unless the statute is complied 
with.1* Such a statute does not apply to the wife 


as against a prior encumbrancer who] demption in the manner set out in 
was guilty of laches, 


shows a suffi-| the statute which would have been 


N. Y.— Pell v. Ulmer, 18 N. Y. 139 
[rev 21 Barb. 500]; White v. Lester, 
4 Abb. Dec. 585, 1 Keyes 316, 34 
HowPr 136. 

N. D.—Summerville v. Sorrenson, 
230Ne Ds 460) TS6SINWer 938, 939542 
LRANS 877 [quot Cyc]; North Da- 
kota Horse, etce., Co. v. Serumgard, 
17 N. D. 466, 117 NW 453, 138 AmSR 
717, 29 LRANS 508; _Nichols_ v. 
Tingstad, 10 N. D. 172, 86 NW 694. 

Tenn.—Farnsworth v. Howard, 1 
Coldw. 215. 

{a] Right of redemption is a crea- 
ture of the statute—When the re- 
quirements of the statute are com- 
plied with the right exists; when 
they are not complied with the right 
does not exist. Zeman v. Ward, 260 
Tll. 938, 102 NE 1066. 

{b] Federal court.— Under the 
rules of the circuit court in the 
Northern District of Illinois adopted 
in July, 1878, redemption might be 
made by a judgment creditor from a 
sale under the judgment or decree 
of the court upon the creditor suing 
out his execution in the ordinary 
manner on his judgment placing his 
execution in the hands of the proper 
officer to be executed and paying the 
money needed to redeem into the 
hands of the clerk of the court to- 
gether with the commissions of the 
clerk for receiving and paying out 
the money. Connecticut Mut. L. Ins. 
Co. v. Crawford, 21 Fed. 281. 

[c] Evidence of  compliance.— 
Where the duly recorded certificates 
of redemption issued by the sheriff 
to redemptioners recite that all the 
proof necessary to entitle them to 
redeem was furnished, and the sher- 
iff, after showing diligent search and 
the loss or destruction of many pa- 
pers, testifies that he was Satisfied 
that a proper showing of the right 
to redeem was made, and he is cor- 
roborated in this by the attorney for 
the redemptioners, the evidence, 
after the lapse of several years, and 


cient compliance with the formali- 
ties prescribed by statute for re- 
demption. MacGregor y. Pierce, 17 
S: D. 51, .95 NW 281. 

97. Williams v. Rouse, 124 Ala. 
160, 27 S 16; Williams v. Dickerson, 
66 Iowa 105, 28 NW 286. 

98. Toney v. Chenault, 204 Ala. 
329, 85 S 742; Traeger v. Mutual 
Bldg., ete., Assoc., 63 Ill. A. 286 [aff 
192 Ill. 166, 61 NE 424]. 

[a] Consent unnecessary.—A per- 
son entitled to redeem has an abso- 
lute right to deposit the proper re- 
demption money with the officer who 
made the sale, and when he has done 
so the redemption is effected, pro- 
vided such deposit is made within 
the time allowed by statute, and 
neither consent nor acceptance of the 
money by any interested party 1s 
necessary to the redemption. Trae- 
ger v. Chicago Mut. Bldg., etc., As- 


soc., 68 Ill. A. 286 [aff 192 Ill: 166, 
61 NE 424]. 
99. Security State Bank v. Kra- 


mer, 51 N. D. 20, 198 NW 679. 

is, Michout “va Harmon, | 2 Aik: 
vais) ate 

2) iChytraussva Smith eat. lilvezot 
30 NE 450; Shroeder v. Bauer, 140 
Tll. 135, 29 NE 560; McRoberts -v. 
Conover, 71 Ill. 524; Lloyd v. Karnes, 
45 Ill. 62; Boynton v. Pierce, 49 Ill. 
Avv49 [afiilsl 1. 197, 37 INELO24 15 
Gilbert v. Husman, 76 Iowa 241, 41 


NW 3; Hurn v. Hill, 70 Iowa 38, 29) 


NW 796; Streeter v. Tama City First 
Nat. Bank, 53 Iowa 177, 4 NW 915; 
Sprague v. Martin, 29 Minn. 26, 13 
NW 34. Compare Ponca State Bank 
v. Adebar, 35 S. D. 480, 152 NW 703 
(holding that, where a junior mort- 
gagee purchased the certificate of 
sale executed upon the foreclosure of 
a prior mortgage in the exercise of 
its right of redemption for the pur- 
pose of protecting the lien of its 
mortgage, it Should be treated as a 
redemptioner, but the effect was not 
the same as if it had proceeded to re- 


to add to its mortgage the amount 
paid to redeem); Advance Thresher 
Co. v. Rockafellow, 16 S. D. 462, 93 
NW 652 (to same effect). 

3. Roff v. Miller, 189 Mich. 558, 


155 NW 517. 

4. Steel v. Steel, 201 Mich. 424, 
167 NW 1019. 

5. Gilbert v. Husman, 76 Iowa 
241, 41 NW 3. 

6. Lamb v. West, 75 Iowa 399, 39 
NW 666; Lamb v. Feeley, 71 Iowa 
742, 30 NW 653. 

%. Muller. —v.. Harrison, -46)4Si0.D: 
295, 192 NW 750. 

8. McAllister v. Catchings, 210 


Ala, 392, 98 S 303; Hamilton y. Cody, 
206 Ala. 102, 89 S 240. 

9. Wright v. Patterson, 45 Mich. 
261, 7 NW 820. 

10. Dahisten y. Libby, 104 Nebr. 
84, 175 NW 655. 

11. See statutory provisions. 

[a] Statute means actual posses- 
sion to the exclusion of every other 
person.—"‘This would involve the re- 
moval from the premises of the per- 
sonal property of the debtor and of 
his household, the members of his 
family, his servants, and all persons 
on the land through family or con- 
tract relations to him, except only 
his tenants, who, by another provi- 
sion of the statute, are allowed to 
remain as the tenants of the pur- 
chaser.” Nelms y. Kennon, 88 Ala. 
329, 331, 6 S 744, 

12. Whiteman v. Taber, 203 Ala. 
496, 83 S 595; Ensley Mortg., etc., 
Co. v. Lewis, 193 Ala. 226, 68 S 1012; 
Narrell v. J. R. Phillips Mercantile 
Co., 185 Ala. 141, 64 S 305; Hutchison 
v. Flowers, 175 Ala. 651, 57 S 719. 

[a] Demand is essential.—Fuller 
v. Varnum, 147 Ala. 336, 41 S 777. 

[b] Waiver.—The statutory re- 
quirement that a purchaser’s demand 
for possession be in writing in order 
that a failure to surrender the prem- 
ises may have the effect of termi- 
nating the right to redeem from the 


Si SAA a Saat apa Ee 
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of the mortgagor seeking to redeem,'® since there is 
no privity of title between the husband and wife 
as to the land owned by a living husband.14 A re- 
fusal by the mortgagor to deliver possession of 
part of the premises after a written demand bars 
his right of redemption as to the entire parcel.1® 

[§ 2206] 2. Security for Interest or Damages. 
Under a statute permitting redemption from a sale 
under a trust deed, if the person seeking to redeem 
‘shall have given security for the payment of in- 
terest to accrue after the sale and for all damages 
and waste that may be occasioned or permitted by 
the person whose property is sold, the security must 
be given at the sale or within a reasonable time 
thereafter,1® and is a condition to redemption.? 
However, the statute has been held to apply only to 
the statutory right of redemption and the giving 
of the bond is unnecessary where the right to re- 
deem exists independently.'8 The act of a benefi- 
clary under a trust deed in taking possession im- 
mediately after a sale to him and receiving the 
rents of the land does not defeat or render nugatory 
a redemption bond.t9 Where the property is in the 
hands of a receiver, the owner or surety upon the 
bond may nevertheless be liable for waste after the 
execution of the bond.2° 

[§ 2207] 3. Notice of Intention To Redeem. The 
statutes in some jurisdictions require the filing or 
service of notice of an intention to redeem.2. Under 
a statute allowing a junior lien creditor to redeem 
if he files notice of his intention to do so within 
the period allowed for redemption, it is a condition 
precedent that the notice be filed,?? and notice filed 
before the intended redemptioner becomes a lien 
creditor is not sufficient, although he becomes such 
a creditor before the period of redemption expires.?® 
The notice is sufficiently filed when it is left in the 
office of the designated officer and is thereupon re- 
corded and indexed by him.?4 <A subsequent as- 
signee may redeem under a notice given by a junior 
mortgagee.” If the statute directs the giving of 
notice to the foreclosure purchaser only, it need not 
be given to one to whom he has sold his certificate 
of purchase.*® Where, in the absence of an express 
statutory provision, notice of an intention to re- 
deem is regarded as essential,?7 it has been held 
‘that, in the case of redemption from a sale to the 


sale may be waived, but mere re- 
fusal to deliver on ora] demand is not 
such a waiver. Hutchison vy. Flow- 
ers, 175 Ala: 651, 57 S 719, 20. 


19. 
123, 92 SW 183. 
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209 Mo. 586, 108 SW 60. 
Reiger v. Faber, 


Evans v. U. S. Fidelity, 
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~beneficiary named in a trust deed, notice to the 
beneficiary is sufficient without notice to the trustee 
who made the sale,** and the giving of the statutory 
security for interest and damages*® has been held 
to obviate the necessity for notice.*° Notice to one 
who has forfeited his right to redeem has been held 
unnecessary.°*+ 

[§ 2208] 4. Establishment of Right To Redeem.*? 
In the absence of a statute requiring such informa- 
tion, the person from whom redemption is sought 
is not entitled to be informed as to the particular 
capacity in which the redemptioner is acting,** but 
if one entitled to redeem in any capacity tenders 
the purchaser the amount required by statute to 
effect such redemption, the tender must be ac- 
cepted.** Under a statute requiring a statement of 
the character in which redemption is sought, a 
statement showing that the parties seek to redeem 
in the character of holders of a sheriff’s certificate 
of sale under a writ of execution is sufficient,®> but 
such a statement is insufficient without showing 
the amount and date of the judgment and the 
amount due and unpaid as required by the statute 
as to judgment creditors.26 Under the statutes in 
some jurisdictions, a person desiring to redeem 
is required to produce to the person or officer from 
whom redemption is sought a certified copy of the 
docket of the judgment or the deed of conveyance 
or mortgage or of the record or files evidencing any 
other Jien under which he claims the right to re- 
deem.*?7 Under such a statute a production of the 
original instrument evidencing the lien with the cer- 
tificate of record indorsed thereon is sufficient.** So 
in the case of a redemption by the mortgagor or 
owner, the production of the original document 
showing the right to redeem is sufficient.29 A junior 
mortgagee claiming under a mortgage executed by 
a transferee of the equity of redemption is not 
required to produce all of the deeds constituting 
his chain of title from the mortgagor.4? Where the 
mortgagee sells the note and subsequently repur- 
chases it, no assignment of the mortgage being exe- 
cuted, he need not produce the evidence of such 


equitable assignment, although the statute requires 


the redemptioner to produce any assignment neces- 
sary to establish his claim.*! While it has been held 
that the act of the officer in accepting the redemp- 


Code (1923) § 10140 (Code [1907] 
§ 5746), is not required, under Code 
(1923) § 10141, to give notice to the 
husband of her intention to redeem, 


116 Mo. A. 


eter, 


13. - Johnson v.. Williams, 212 Ala: ]Co., 195 'Mo. A. 438, 192) SW. 112. where he forfeited his right to re- 
319, 102 S 527; Thomas v. Blair, 208 21. See statutory provisions. deem under § 10143 (Code [1907] 
Ala. 48, 93 S 704. : 22. Brady v. Gilman, 96 Minn. 234, | § 5747), by his failure to deliver pos- 

14. Thomas v. Blair, supra. 104 NW 897, 113 AmSR 622, 1] session to the purchaser as required. 

15. @onnecticut Gen. L. Ins. Co.}| LRANS 835. Stringer v. Kelly, 212 Ala. 565, 103 
v. Weldon, 246 Fed. 265 (Alabama). 23. Brady v. Gilman, supra. S 650. 

16. Moss v. King, 212 Mo. 578, 111 [a] Judgment docketed the same 32. Necessity of issuance of exe- 
SW 589; Dawson v. Egger, 97 Mo.|day.—A notice of the intention to|cution see supra § 21238. 


36, 11 SW 61; Updike v. Merchants’ 


redeem aS a judgment creditor filed 


S83. Miller v. Lanktree, 34 Cal. A. 


El. Co., 96 Mo. 160, 8 SW 779; John- 
son v. Atchison, 90 Mo. 48, 1 SW 751. 


[a] Delay of forty days is a 
waiver of any right. Sunny Brook 
Zine, ete., Co. v. Metzler, 238 Fed. 


1007, 151 CCA 659 [aff 231 Fed. 304] 
(Missouri). 

17. House vy. Clarke, (Mo.) 187 
SW 57; Moss v. Brant, 216 Mo. 641, 
116 SW 503; Godfrey v. Stocke, 116 
Mo. 403, 22 SW 733; Vanmeter v. 
Darrah, 115 Mo. 153, 22 SW 30; Daw- 
son v. Egger, 97 Mo. 36, 11 SW 61; 
Updike v. Merchants’ El. Co., 96 Mo. 
160, 8 SW 779; Johnson v. Atchison, 
90 Mo. 48, 1 SW 751; Evans v. U. S. 
Fidelity, ete., Co., 195 Mo. A. 438, 192 
SW 112. 2 

1s. Alfred v. Pleasant, (Mo.) 175 
SW 891; Arnett v. Williams, 226 Mo. 
109, 125 SW 1154; Potter v. Schaffer, 


four hours before the redemptioner’s 
judgment was docketed is insufficient. 
Brady v. Gilman, 96 Minn. 234, 104 
NW 897, 113 AmMSR 622, 1 LRANS 835. 

24. Willis v. Jelineck, 27 Minn, 
18, 6 NW 373. 

25. Bovey de Laittre Lumber Co. 
v. Tucker, 48 Minn. 223, 50 NW 10388. 

26. Baggot v. Turner, 21 Wash. 
339, 58 P 212. 

27. See Vanmeter y. 115 
Mo. 153, 22 SW 30. 

28.) sUnion. ‘Cente iy sIns« = Co: iv. 
Rogers, 155 Mo. 307, 55 SW 1019. 

29. See supra § 2206. 

30. Sheridan v. Nation, 159 Mo. 
27, 59 SW 972. 

31. Stringer v. Kelly, 212 Ala. 565, 

S 650. 

[a] For example, a wife filing a 

bill to redeem the homestead, under 


Darrah, 


293) L6l ee 95. 

34 Miller v. Lanktree, supra. 

85. Robertson v. Vancleave, 129 
Ind. 217, 26 NE 899, 29 NE .781, 15 
LRA 68, 

386. Robertson v. Vancleave, supra. 

[a] Affidavit of redempticner may 
be aided by the contents of the in- 
struments or public records men- 
tioned or referred to therein. Ft. 


Wayne Builders’ Supply # £Go ema. 

Pfeiffer; 60) Ind. A. 615; 111 NE} 192- 
s7. See statutory provisions. 

ee Tinkcom y. Lewis, 21 Minn. 
39. Sardeson v. Menage, 41 Minn. 


314, 43 NW 66. 


pats Nopson v. Horton, 20 Minn. 
41. Wilson v. Hayes, 40 Minn. 531, 


42 NW 467,12 AmSR 754, 4 LRA 196. 
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tion money is nugatory without a 


sueh a statute,t? and further, that the officer is jus- 
tified in refusing to issue a certificate of redemption 
where the statute has not been complied with,** it 
has also been held that the provisions of such a 
statute are intended for the benefit of subsequent. 
Where, as is sometimes the 
ease, the statute requires the documents produced 
which evidence the right to redeem to be filed in 
a designated office,t® the provision, 
the benefit and protection of junior encumbraneers, 
can be taken advantage of by them only.*® 

[§ 2209] 5. Payment and Performance of Condi- 
tiens.‘7 Payment in order to effectuate a redemption 
must be to the mortgagee or other person entitled 
to receive it,*S or, in case of joint mortgagees or 
purchasers, to one of them,*® or to the sheriff or 
other officer designated by law for that purpose.®° 
However, payment by the agent of the redemptioner 


redemptioners only.** 


to the agent authorized to receive 


to whom payment may be made will be sufficient.>+ 
A senior lienholder who also holds a junior lien upon 
redeeming from himself as junior 


not go through the useless form 
the money to himself.°? Although 


agent to receive redemption money, he cannot waive 


the payment of any part thereof.>* 
protest in ease of a dispute as to 
be sufficient.>4 


42. Bangham v. Michael, 179 Cal. 
390, 177 BR 16h. 

43. Summerville v. Sorrenson, 23 
D. 460, 186 NW 938, 42 LRANS 


For example, where the stat- 
requires a certificate of the 
registrar of deeds as to the record 
of the mortgage under which a re- 
demption is sought, a _ certificate 
signed by the deputy registrar in his 
own name is a nullity. Summerville 
v. Sorrenson, 23 N. D. 460, 136 NW 
938, 42 LRANS 877. 

44. Sardeson v. Menage, 41 Minn. 
314, 48 NW 66; Wilson v. Hayes, 40 
Minn. 531, 42 NW 467, 12 AmSR 754, 
4 LRA 196. 


45. See statutory provisions. 
46. Rambeck v. La Bree, 156 
Minn. 310, 194 NW 643; Wilson v. 


Hayes, 40 Minn. 531, 42 NW 467, 12 
AmSR 754, 4 LRA 196. 

[a] Absence of prejudice. — A 
failure to observe the requirements 
of Gen. St. (1918) § 8148, providing 
that the papers which must be pro- 
duced in redeeming from a mortgage 
foreclosure sale shall be filled within 
twenty-four hours after redemption 
is made, does not invalidate the re- 
demption when the rights of subse- 
quent redemptioners are not thereby 
impaired, and, if the documents are 
on file when a junior 
deems, he cannot question the va- 
lidity of a prior redemption solely 
because the filing was not made with- 
in the time prescribed by the Stat- 
ute. Rambeck v. La Bree, 156 Minn. 
310, 194 NW 6438. 

47. Amount necessary to redeem 
see supra §§ 2169-2194. 

4s. Atwood v. Carmer, 75 N. J. Eq. 
$19, 73) A. 114. 

[a] Payment after assignment of 
certificate of sale may be made to the 
original purchaser if the redemp- 
tioner had no notice or knowledge of 
the assignment. O’Brien v. Moffitt, 
133 Ind. 660, 88 NE 616, 36 AmSR 
566. : 

{[b] Bank as agent.—Where mort- 
gage money was ordered to be paid 
into an agency of a bank, but before 
the day appointed the agency was 
closed, it was held, on a motion to 
substitute another bank, that a new 
day for payment must be fixed and 


creditor re- 
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compliance with - 


the purpose of a 


if intended for 
to accept a check 


fected.©° 
the medium of a 
it of the person 
lienholder need 


of paying over 
the officer is an 


are accepted by 
demption where 


all times ready 
to the ereditor.® 


Payment under 
the amount may 


Application of proceeds of resale. 


the order served. King v. Connor, 1 
Ch. Chamb. (Ont.) 274. 

{c] Agent without authority.—On 
a motion to make a foreclosure de- 
cree absolute, it is not necessary that 
the person attending at the time and 
place appointed for payment of the 
mortgage money should have held 
proper authority from the mort- 
gagee to receive the money if no one 
appeared to make the payment. Cox 
We \Wiatsoni i) Ch. pD.106>  echmere 
v. Clamp, 31 Beav. 578, 54 Reprint 
1263; Hart v. Hawthorne, 42 L. T. 
Rep. N. S. 79; London Monetary Ad- 
vance Co. v. Bean, 18 L. T. Rep. N.S. 
52; Macrae v. Evans, 24 Wkly. Rep. 
55. 


From whom redemption may be 
made see supra §§ 2141-2144. 


49. Donnelly v. Simonton, 7 Minn. 
167. 
50. U. S.—Connecticut Mut. L. Ins. 


Co. v. Crawford, 21 Fed. 281. 

Jll.— Littler v. Peo., 43 Ill. 188. 

Ind.—Hiceman y, Finch, 79 Ind. 
511, 

Mich.—Woodbury v. Lewis, Walk. 
256. 

Minn.—Sharvey v. Rust, 50 Minn. 
97, 52 NW 277. 

N. Y.—Peo. v. Rathbun, 15 N.Y. 


528. 
[a] Deputy sheriff.— Where a 
statute requires the redemption 


money to be paid to the sheriff who 
made the foreclosure sale, it may 
properly be paid to a deputy sheriff 
in charge of the sheriff's office dur- 
ing the latter’s absence. Willis v. 
Jelineck, 27 Minn. 18, 6 NW 3873; 
Williams v. Lash, 8 Minn. 496. 

{[b] Sheriff not the agent of the 
party.—A sheriff receiving money for 
redemption acts as an officer of the 
court and not as an agent of the 
party, and it is the business of the 
person redeeming to see that he de- 
posits the proper amount. Horton vy. 
Maffitt, 14 Minn. 289, 100 AmD 
222. 

51. Hooker. v. Burr, 137 Cal. 663, 
70 P 778, 99 AmSR 17; McElligott vy. 
Millard, 82 Minn. 251, 84 NW 786. 


[a] Agent of sheriff.—McElligott 
v. Millard, 82 Minn. 251, 84 NW 
786. 

52. Moore v. Penney, 141 Minn. 


454, 170 NW 599, 3 ALR 161; Ritchie 


Medium of payment. The payment must be in 
money or its equivalent.°° 
general no right to receive anything but money for 


A publie officer has in 


redemption.®® If a check is given 


by the redemptioner and is accepted by the person 
from whom redemption is sought,°” or if the person 
from whom redemption is sought does not make 
a seasonable objection thereto,°* a redemption «will 
be deemed to have been made, but the person from 
whom redemption is sought has the right to refuse - 


and to demand money.®® So where 


a check is, for the purpose of effecting a redemp- 
tion, delivered to the proper officer who receives it, 
but it is immediately refused by. the person from 
whom redemption is sought, no redemption is ef- 
On the other hand it has been held that 
a redemption is not invalid because made through 


bank check of a responsible party 


drawn upon a solvent bank, where it is accepted by 
the officer as money and the money is. promptly 
realized on it for the proper person when required 
and within the redemption period.® 
bank notes which are not legal tender but which 


A payment in 


the officer may suffice for a re- 
they are received by the officer 


as the equivalent of money, and the officer is at. 


to deliver lawful money therefor 


A statutory 


v. Ege, 58 Minn. 291, 59 NW 1020. 

53. Heitsch v. Minneapolis Thresh- 
ing Mach. Co., 29 N. D. 94, 150 NW 
457, LRA1915D 349. 

54. McMillan vy. Richards, 9 Cal. 
365, 70 AmD 655. 

55. Lapique v. Walsh, 50 Cal. A. 
82, 195 P 296; Dougherty v. Hughes, 
3 Greene (Iowa) 92. See Reynolds v. 
St. Paul Loan, etc., Co., 46 Minn. 84, 
48 NW 458 (sufficiency of tender by 
depositing money in bank for mort- 
gagee). 

[a] A certificate of deposit in the 
bank is not money or its equivalent. 


Dougherty v. Hughes, 3 Greene 
(lowa) 92. 
[b] An offer to offset’ one judg- 


ment against another is not a proper 
tender under a judgment decreeing 
an instrument to be a mortgage and 
providing for a reconveyance to plain- 
tiff on tender of payment of the 
amount owing defendant. Lapique v. 
Walsh, 50 Cal. A. 82, 195 P 296. 

56. Woodbury v. Lewis, Walk. 
(Mich.) 256. 

57. Schmidt v. Worley, 134 Wash. 
582, 236 P 111. 

58. Leland v. Heiberg, 156 Minn. 
30, 194 NW 98; North Dakota Horse, 
ete., Co. v. Serumgard, 17 N. D. 466, 
117 NW 453.9188" AmSR? 717, 629 
LRANS 508; Schmidt v. Worley, 134 
Wash, 582, 286 P 111. 

59. Schmidt v. Worley, supra. 

60. North Dakota Horse, ete., Co. 
v. Serumgard, 17 N. D. 466, 117 NW 
453, 188 AmSR 717, 29 LRANS 508; 
Schmidt v. Worley, 134 Wash. 582, 
236 P 111, 

61. Carter v. Lewis, 27 Mich. 241; 
Sardeson vy. Menage, 41 Minn, 314, 48 


NW 66. See Hooker v. Burr, 137 
Cali 663, YO. Ple7 78, 99) 5 AmS Rey 
(where a certified check was re- 


quested by the sheriff instead of pay- 
ment in gold coin as demanded by the 
judgment and the check was after- 
ward paid in gold coin, although not 
in terms made so payable). Contra 
ee ae v. Lewis, Walk. (Mich.) 


62. Boyd v. Olvey, 82 Ind. 294. 
Compare Nopson y. Horton, 20 Minn. 
268 (holding that the acceptance of 


payment by the sheriff amounts to a 


waiver of any objection to the char- 
acter of the money paid). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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redemptioner cannot redeem by adding to the cash | property,’* and where the statute so provides, a cer- 


received by the purchaser at a resale by him suffi- 
cient to make up the amount required for redemp- 
tion and stepping into the purchaser’s place with 
‘regard to the resale.°* } 

Performance of condition. The grantee of an es- 
tate upon condition, who mortgages to his grantor, 
and, after a foreclosure by the mortgagee, files his 
bill to redeem, a breach of the condition having 
oceurred, will be allowed’ to redeem only upon re- 
moving all encumbrances specified in the mortgage, 

_and performing the condition annexed to his deed.*4 
Where after foreclosure sale the purchaser has con- 
veyed by a deed creating a life estate with a re- 
mainder in fee, it would seem that redemption may 
be had by paying the required amount to the life 
tenants. On a bill in equity to redeem a mortgage, 
the fact that strict performance of the conditions 
agreed upon has not been made is no defense.®® 

[§ 2210] 6. Certificate of Redemption. A redemp- 
tion effected by due compliance with all the require- 
ments of the law will not be invalidated by mistakes 
or irregularities in the certificate of redemption 
issued by the sheriff.°7 The action of the officer 
designated by statute to receive the redemption 
money and issue a certificate of redemption, in 
issuing a certificate of redemption, is to be held 
valid and binding in the absence of a showing of 
fraud.°® <A certificate of redemption given pur- 
suant to statute and in conformity therewith is 
prima facie evidence of the fact of a redemption 
and of the truth of its recitals so far as they relate 
to matters required to be stated in such certificate.®° 
But the certificate is rot so far conclusive as to 
estop the redemptioner from showing his compli- 
ance with the law in all respects, although the cer- 
tificate recites a different state of facts.7° Where 
the statute does not provide that a redemptioner 
shall be given a certificate of redemption, the giving 
of such a certificate and its record are of no effect.71 

The assignee of a certificate of redemption ac- 
quires the rights of the original holder.”? 

Record. By statute, in some jurisdictions, the re- 
cording of the redemption certificate is required.’* 
Such a statute is to be construed in harmony with 
the rules applicable to other statutes requiring the 
registration of instruments affecting the title to real 


tificate of redemption not recorded within the time 
prescribed is void as to subséquent good faith re- 
demptions,’® and this is true, although the second 
redemption is made and the certificate thereof filed 
for record within the time limited for recording the 
first certificate.“° The rights of a redemptioner who 
has complied with the statute will not be affected 
by the failure of the officer charged with that duty 
to record the certificate.” 

[§ 2211] 7. Notice of Redemption. The statutes 
sometimes require the filing of a notice of redemp- 
tion with a designated officer,’ or the recording of 
such a notice.“® Where such a statute does not 
provide for the recording of such a notice, record 
thereof will not dispense with the filing as required 
by the statute,8° and notice is not sufficiently filed 
where it is deposited with the officer but is with- 
drawn from his office by the redemptioner upon the 
following day.*t | Where such a notice is for the pur- 
pose of barring the rights of other redemptioners, a 
failure to file it does not make the redemption itself 
irregular or illegal but simply leaves the rights of 
other redemptioners unaffected.82 The owner is not 
required to file any written notice of redemption 
by a statute which provides for such a notice in the 
case of redemption by a lienholder.®* 

[§ 2212] 8. Notice or Affidavit of Amount of Lien 
or Claim. By statute a lienholder upon redeeming 
may be required to file an affidavit stating the 
amount of his lien and the amount still due and un- 
paid thereon.84 A failure in at least substantial 
compliance with such a provision is fatal to the re- 
demption.*® Under a statute providing for an affi- 
davit by the mortgage creditor, the assignee, attor- 
ney, or agent of the amount due or to become due, 
the affidavit may be made by the mortgagor.’ 

[§ 2213] 9. Credit upon Claim -or Notice of 
Amount of Credit. By statute in some jurisdictions 
it is provided that a junior lienholder who desires 
to redeem without discharging the whole of his lien 
must cause to be entered upon the sale book the 
utmost amount which he is willing to credit upon 
his elaim.*’ The effect of a failure to make such 
entry is to cause the claim of the redemptioner to 
be fully satisfied,§* but no other effect results.89 A 
statute requiring a creditor seeking to redeem to 


63. German Nat. Bank v. Barham, 


57 Ark. 533, 22 SW 95 

64, Stone v. Ellis, 9 Cush. (Mass.) 
95. 

65. Mixon v. Burleson, 203 Ala. 


$4,182 S 98. 

66. Wilson v. Mulloney, 185 Mass. 
430, 70 NE 448. 

67. Hoppenstedt v. Fuller, 71 Fed. 
99, 17 CCA 6238; Pollard v. Harlow, 
138 Cal. 390, 71 P 454, 648; Rambeck 
v. La Bree, 156 Minn. 310, 194 NW 
643; Toda v. Johnson, 50 Minn. 310, 
52 NW 864. 

[a] For example, the failure of 
the sheriff to include in his certifi- 
cate a statement of the amount due 
on the redemptioner’s mortgage, or 
the date of redemption, or a par- 
ticular description of the mortgage, 
will not invalidate the redemption 
where the affidavit of the redemp- 
tioner is on file and contains virtu- 
ally a® repetition of the statements 
required in the certificate of redemp- 
tion. Rambeck v. La Bree, 156 Minn. 
310, 194 NW 643. 

68. Porter v. Citizens’ Nat. Bank, 
202 Ill. A. 621. 

69. Willis v. Jelineck, 27 Minn. 18, 
6 NW 373. 

70. Paige v. Smith, 5 Fed. 340, 2 
McCrary 457. 

[a] Correction may be had of a 


certificate issued in the name of a 
wrong person. WHaster v. Holcomb, 
221 Till. A. 485. 

71. Spackman vy. Gross, 25 S. D. 
244, 126 NW 389. 

72. Bristol v. Hershey, 7 Cal, A. 
U3809b. P1040; 

73. See statutory provisions. 

74. Coffman v. Christenson, 
Minn, 460, 1183 NW 1064. 

Recording of instruments gener- 
ally see Records [34 Cyc 577]. 
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75. Coffman v. Christenson, 102 
Minn, 460, 113 NW 1064. 
76. Coffman v. Christenson, supra. 


77. Morava v. Bonner, 205 Ill. 321, 
68 NE 707. 

78. See statutory provisions. 

[a] Notice.—Where a person hav- 
ing the right to redeem from the 
sale of land under foreclosure gave a 
sufficient notice in writing to the 
commissioner, and forthwith filed a 
duplicate thereof with the recorder 
of the county where the property was 
situated, subsequent purchasers of 
the land had constructive notice 
thereof, and it was immaterial that 
a subsequent purchaser was led by 
the purchaser at foreclosure sale to 
believe that no redemption had been 
attempted, and had exercised due dili- 
gence to learn from the records of 
the county if any notice of redemp- 


tion had been filed, but, through some 
error or oversight in the recorder’s 
office, obtained no actual knowledge 
of the filing for record of such no- 
tices Mitchell: viorPrice,bile Gale JAS 
159, 196 P 82. 

79. See statutory provisions. 

[a] Statute held valid.—The re- 
quirement of L. (1907) e¢ 127 that no- 
tices of redemption shall be recorded 
rather than filed is constitutional. 
Heitsch v. Minneapolis Threshing 
Mach. Co., 29 N. D. 94, 150 NW 457, 
LRAI1915D 349. 

80. Spackman v. Gross, 25 S. D. 
244, 126 NW 389. 

81. Spackman v. Gross, supra. 

82. Spackman y. Gross, supra. 

83. Styles v. Dickey, 22 N. D..515, 
134 NW 702. 

84. See statutory provisions. 

85. Gates v. Ives, 191 Iowa 851, 
183 NW 406; Burns vy. Hanby, 184 
Iowa 727, 169 NW 127; Iowa L. & T. 
Co. v. Kunsch, 156 Iowa 91, 135 NW 
426; Tinkcom v. Lewis, 21 Minn. 132. 

86. Augur v. Winslow, Clarke (N. 
Y.) 268. 

87. See statutory provisions. 

88. Stephens v. Mitchell, 103 Iowa 
65, 72 NW 434; West v. Fitzgerald, 
72 Iowa 306, 33 NW 688. 

89. Stephens v. Mitchell, 103 Iowa 
65, 72 NW 434, 
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eredit the debt with a sum equal to a certain per- 
centage of the debt does not apply where a tender 
for the purpose of effecting a redemption is re- 
fused.°° 

[§ 2214] 10. Arbitration as to Improvements. The 
statutes in some jurisdictions provide for a compul- 
sory arbitration in the event that the parties do 
not agree upon the value of permanent improvements 
made by the person in possession.®°+ Such a statute 
has been held inapplicable in cases wherein the ar- 
bitration will not conclude the entire controversy.°%” 

[§ 2215] 11. Defects, Objections, and Waiver—a. 
In General. Asa general rule, an attempted redemp- 
tion will not be invalidated by irregularities which 
have not affected the substantial rights of the par- 
ties;°3 presumptions will be indulged in favor of 
the regularity and validity of a redemption,®* and 
it is within the power of a court of equity in the 
interest of justice to prevent a forfeiture to grant 
relief where a party has attempted in good faith 
to redeem, but has not complied strictly with the 
provisions of the redemption statutes.°° After the 
period during which the owner may redeem has ex- 
pired, the foreclosure purchaser only, and not the 
owner, may assert the invalidity of a mortgage un- 
der which a redemption is sought by a junior mort- 

90. Burton v. Robinson, 9 Baxt. 


(Tenn.) 364. Contra Hill v. Walker, 


6 Coldw. (Tenn.) 424, 98 AmD 465. entire property. 
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statute is excused by the purchaser’s 
refusal to permit redemption of the 
Toney v. Chenault, 


[§§ 2213-2216 


gagee,°* and in general persons having no interest. 
in the premises and who consequently are not preju- 
diced cannot question gredemption proceedings by 
others.°7 Nor can any objection to the redemption 
be made by a third person whose own right of re- 
demption has been lost or who does not himself 
attempt to redeem.°® 

Where the redemptioner transfers his rights un- 
der the redemption, he is estopped to question its 
validity. 

[§ 2216] b. Acceptance of Redemption Money. 
While it has been held that the acceptance of the 
redemption money waives only those objections and 
defects which might have been cured if timely ob- 
jection had been made,t as a general rule, if the 
person from whom redemption is sought accepts and 
retains the redemption money, he cannot thereafter 
object to the redemption.2 So in the absence of 
fraud or mistake, the acceptance of money offered 
for redemption is an admission of the right of the 
person tendering it to redeem,? and effects a valid 
redemption, even though such person was not in fact 
entitled to redeem,’ or amounts at least to an assign- 
ment of the rights of the person from whom the 
redemption is attempted.® However, the acceptance 
by an officer of the redemption money and the issu- 
and fraudulent mortgage will not 


estop the accepter from denying the 
welidaty of the redemption). 


91. See statutory. provisions. 204 Ala. 329, 85 S 742. D.—MacGregor y. Pierce, 17 
[a] Purpose of statute is ‘to pre- 94. Morava v. Bonner, 205 Ill. 321,|S. D. 51, 95 NW 281. 
vent litigation as to the value of the | 68 NE 707. [a] Objections waived.—(1) De- 
improvements, delaying redemption 95. Advance-Rumely Thresher Co.| fects in notice of intention to re- 
... until the value of the improve-|v. Judd, 104 Kan. 757, 180 P 763. deem. Todd v. Johnson, 50 Minn. 


ments may be ascertained and settled [a] 


by litigation in the courts.”  Prit- 


Rule applied.—A defendant 
claiming as a transferee of a bid 


310, 52 NW 864. (2) Sufficiency of 
affidavit filed by redemptioner. War- 


chard v. Sweeney, 109 Ala. 651, 655, 


19 S730. 
92. Slaughter v. Webb, 205 Ala. 
334, 87 S 854. 
Western Land, 
Nat. Bank, (Ariz.) 2300 FP. ‘999: 
Corn Belt Bldg., etc., Assoc. v. Citi. 


zens’ Nat. Bank, 206 TUR, AN, 311; Por- 
ter v. Citizens’ Nat. Bank, 202 Ill. 


Cte. Cort 


A. 621; Ft. Wayne Builders’ Supply 
Comyn efieifier,.60 Minds Ay 1 G15,qrLau! 
NE 192, 196. See Taylor v. Shell, 


102 Ark. 649, 145 SW 539 (petition 
intermediate the sale on foreclosure 
and its confirmation to redeem is not 
invalidated by informalities.) 

“The policy of the law is to pro- 
vide means by which the property of 
a debtor may go as far as possible 
toward the payment of his obliga- 
tions, and as against the objections 
of a creditcr who has received, or 
been tendered the full amount of his 
claim, the courts will apply the lib- 
eral rule of construction in favor of 
an attempted redemption which 
tends to accomplish this benign pur- 
pose of the law.” Ft. Wayne Build- 
ers’ Supply Co. v. Pfeiffer, supra. 

{a] Notice of intention. — (1) 
Where a statute requires a redemp- 
tioner to file a notice of his inten- 
tion with a public official, his right 
to redeem will not be forfeited by 
errors in such notice if made in good 
faith. Western Land, etc., Co.’ v. 
State Nat. Bank, (Ariz.) 239 P 299. 
(2) This rule applies to an error as 
to either the amount of the lien or 
the order of priority. Western Land, 
ete., Co. v. State Nat. Bank, supra. 

[b] Failure to execute deed.—A 
statutory provision which provides 
that upon redemption the officers 
shall forthwith execute a deed of 
the premises to the redeeming credi- 
tor is directory only and the failure 
of the sheriff to make the deed im- 
mediately will not render the re- 
demption invalid. Bozarth vy, Lar- 
gent, 128 Ill. 95, 21 NE 218. 

[c] Demand for itemized state- 
ment of amount due as required by 


at a foreclosure sale cannot com- 
plain of a judgment giving him back 
the full amount of his bid with in- 
terest since he acquired with notice 
of plaintiffs right to redeem and of 
the power of a court of equity to 
grant relief in order to prevent for- 


feiture. Advance-Rumely Thresher 
oe v. Judd, 104 Kan. 757, 180 P 
96. Johnson vy. Melges, 163 Minn. 


315, 203 NW 988. 

$7. Shroeder v. Bauer, 140 Ill. 135, 
29 NE 560; Bozarth v. Largent, 128 
Ill. 95, 21 NE 218; Thornley v. Moore, 
106 Ill. 496. 

98 Hoppenstedt v. Fuller, 71 Fed. 
99, 17 CCA 6238; San Jose Safe-De- 
posit Bank v. Madera Bank, 121 Cal. 
539, 564'P 83; Bozarth v. Largent, 
128 Ill. 95, 21 NE 218; MacGregor 
Vv. (Pierce @l 79S. sD: 2oiip9b. eNiIWie 281. 

$9. San Jose Safe-Deposit Bank v. 
Madera ‘Bank, 121 Cal. 5389, 54 P 83. 

1. Peo. v. Rathburn, 15 N. Y. 528. 

2. Cal.—White v. Costigan, 134 
Cal. 33, 66 P 78; Kofoed v. Gordon, 
122, Cal, 314, 54 Pass 

Ill.—Hilton v. Meier, 257 Tll. 500, 
100 NE 962; Meier v. Hilton, 257 
Ill. 174, 100 NE 520. See Suther- 
land v. Long, 273 Ill. 309, 112 NE 660 
(facts not constituting an accept- 
ance of money for redemption from 
sale). 

Ky.—Bickel v. Judah, 3 KyL 728, 


TAtnikKGy,! Op, 61:2. 

Minn.—Johnson v. Melges, 163 
Minn, 315, 203 NW 9838; Grant v. 
Bibb, 129 Minn. 312, 152° NW 728; 
Stitt v. Rat Portage Lumber Co., 
102 Minn. 337, 113 NW 901; Clark 
v. Butts, 73 Minn. 361, 76 NW 199; 
Todd v. Johnson, 50 Minn. 810, 52 
NW 864 


N. D—McCaull-Webster Eco. 
v. Hoffman, 48 N. D. 1066, 188 NW 
305; McDonald v. Beatty, 10 N. D. 
511, 88 NW 281. But see Beyer v. 
North American Coal, ete, Co., 42 
N. D. 488, 173 NW 782 (the aceept- 
ance of redemption money paid by 
a mortgagee claiming under a void 


Bae v. Sullivan, 147 Ind. 14, 46 NH” 
[b] Recalling waiver.—The 
ceptance of redemption money 
waives all irregularities in. the re- 
demption such as the failure to pre- 
sent to the sheriff an affidavit of 
the amount due and the alleged de- 
fect in the notice of intention to 
redeem; and the return of the re- 
demption money to the sheriff a week 
or more after it was received from 
him does not have the effect of 
recalling or rescinding the waiver. 
fasts v. Butts, 73 Minn. 361, 76 NW 
3. San Jose Safe-Deposit Bank v. 
Madera Bank, 121 Cal. 539, 54 P 
83; Bateman vy. Kellogg, 59 Cal. A. 
464, 211 P 46; Stoddard v. Forbes, 
13 Iowa 296; Millard v. Truax, 50 
Mich. 3438, 15 NW 501; Johnson v. 
Melges, 163 Minn. 315, 203 NW 983. 
4 Bateman v. Kellogg, 59 Cal. A. 
464, 211 P 46; Meyer v. Mintonye, 
106 Ill. 414; Clingman v. Hopkie, 78 
Til. 152; Pence v. Armstrong, 95 Ind. 
ale Hurn v. Hilly 70 “lowa 38) 29 
NW 796. 
5. White v. Costigan, (Cal.) 63 P 


ac- 


1075; Abadie v. Lobero, 36 Cal. 390; 
Grant v. Bibb, 129 Minn. 312, 152 
NW 728; Orr v. Sutton, 127 Minn. 


37, 148 Nw 1066, ‘AnnCasi916C 527. 

Ta] Satisfied judgment.—W here 
redemption is made by a judgment 
creditor whose right to make it, al- 
though good on the face of the 
record, has been destroyed by tender 
of payment of the judgment, the title 
of the purchaser at the judicial sale 
passes to him if the holder thereof 

accepts the redemption money with 

full knowledge of the tender. Orr v. 
Sutton, 127 Minn.: 37, 148 NW 1066, 
AnnCasi916C 527. 

[b] Irregular judgment.—A judg- 
ment creditcr, whose judgment is ir- 
regular, has no right to redeem from 
a mortgage foreclosure sale, but if 
he undertakes to do so, and the pur- 
chaser at the sale receives the re- 
demption money and appropriates it 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 


‘ 
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ance by him of a certificate to one not entitled to 
redeem is ineffectual. If the person entitled to 
the money accepts it under a mistake of facts as 
to the right of the person tendering it and returns 
it immediately on discovering the mistake, this will 
not estop him from denying the right of such person 
to redeem.* 

[§ 2217] 12. Annulment of Redemption. An at- 
tempted redemption may be annulled by mutual 
agreement,® as where a check accepted by a sheriff 
without authority was returned to the redemptioner 
aod the certificate of redemption surrendered by 

im. 

[§ 2218] M. Accounting by Mortgagee—1. Right 
to Accounting; Demand. A mortgagee in possession 
is bound to render an account to a person entitled 
to redeem and desiring to do so, showing the balance 
which he claims to be due to him;?° and in several 
of the states a demand for such an account is a 
statutory prerequisite to an action for redemp- 
tion,'? the rule being that no bill for. redemption 
will lie until an account has been properly demanded 
and unreasonably refused or a false account ren- 
dered,?? but that on failure to comply with the 
demand a bill for redemption may be maintained 
without a previous tender and the redemptioner may 
recover his costs.1° The fact that the amount se- 
cured by a mortgage is undetermined will not pre- 
elude the mortgagor from demanding an account- 
Paes 

Who may make demand. <A demand for an ac- 
counting may be made by other persons than the 
mortgagor, if entitled to redeem,** as by a purchaser 
or assignee of the equity of redemption,'® a junior 
mortgagee,’” a purchaser at a sale on foreclosure 
of a junior mortgage,'® a judgment creditor of the 
mortgagor,!® or a surety responsible for the pay- 
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ment of the mortgage debt;?° but a prior mortgagee 
cannot require an accounting from a junior encum- 
brancer in possession,?! and in general creditors and 
legatees of the mortgagor are not entitled to eall 
the mortgagee to account, in the absence of col- 
lusion between him and the mortgagor or his heirs.” 
Where a hill to redeem is brought by several com- 
plainants, a demand made by one of them long before 
the title of the others accrued will not inure to 
their benefit.2* Where several persons own the 
equity of redemption as cotenants, upon a demand 
by one of them the mortgagee must account to him 
for the rents of the entire property.** 

Upon whom demand made. Where the person 
upon whom demand shall be made is not otherwise 
designated by statute,?° the demand should be made 
upon the party who has the legal title of record 
to the mortgage,”° or upon the purchaser of the 
premises if the mortgage has been foreclosed.?* 

Form and requisites of demand. Such a demand 
must be so made, in respect of time and place, as 
to give the mortgagee a reasonable and proper op- 
portunity to make up and render his account,?® but 
an unreasonable demand will not excuse him for 
omitting to render it within a reasonable time,”® and 
if the demand is otherwise proper and sufficient 
it is not vitiated by superadding other demands and 
proposals which the mortgagee is not bound to no- 
tice.°° In the absence of statutory provision it 
would seem that the demand may be made orally,** 
or be made in writing and served upon the demandee 
by a proper officer,?? or left at his residence.** The 
burden of comphance with such a demand is upon 
the mortgagee or demandee,** and if he transmits 
the account by mail it must be actually delivered, 
within the time specified by statute, if any, in order 
to be effectual.*® 


to himself, he waives any defect in 
the title of the holder of the judg- 
ment to redeem, and the redemption 
thereon operates as an assignment 
to the redeeming creditor of the 
rights acquired by the purchaser at 
the sale. Grant v. Bibb, 129 Minn. 
312, 152 NW 728. 

{c] Reversal of judgment.—The 
subsequent reversal on appeal of the 
judgment under which a creditor has 
redeemed from foreclosure does not 
invalidate such redemption if his re- 
demption money was accepted. Grant 
v. Bibb, 129 Minn. 312, 152 NW 728. 

6. Gesner v. Burdell, 18 Minn. 497. 

7 Smith v. Jackson, 1531. 399, 
39 NE 130; Byer v. Healy, 84 Iowa 
1, 50 NW 70. 

8. Schmidt v. Worley, 134 Wash. 
Ba PASO) 2 oye aR 

9. Schmidt v. Worley, supra. 


10. Ala.—Kelly v. Wollner, 201 
Ala. 445, 78 S 823; Daniel v. Coker, 
70 Ala. 260. 

Alaska.—Smith v. Lorentzen, 4 
Alaska 1. 


T1l.—Clark v. Finlon, 90 Ill. 245. 

Ind.—Gaskell v. Viquesney, 122 
Ind. 244, 23 NE 791, 17 AmSR 364. 

Iowa.—Kinkead v. Peet, 153 Iowa 
199, 182 NW 1095. 

N. Y.—Morris' v..Budlong, 78, N.Y. 
543 [rev 16 Hun 570]. 

S. C.—Hinson v. Lancaster Mer- 
cantile Co., 117 S. C. 353, 109 SH 118. 

Eng.—Parkinson v. Hanbury, Op ase 
20H. Tn V8 (RC 411. 

Ont.—Wilkins v. McLean, 10 Ont. 
58 [app allowed on other grounds 
13 Ont. A. 467 (app are ct on other 
grounds 14 Can. S. C. 22)]. 

And see cases infra ne section. 


“11. See statutory provisions. 

12. Eastman v. Thayer, 60 N. H. 
408. 

‘ [a] In the case of an action for 


an accounting and a reconveyance 
of property conveyed as security, de- 


mand for an account must have been 
made prior to the suit. Chiarelli v. 


Pentino, 100 Conn. 686, 124 A 806. 

18. Dozier v. Farrior, 187 Ala. 
181, 65 S 364; Roby v. Skinner, 34 
Me. 270; Pease v. Benson, 28 Me. 
336; Wendell v. New Hampshire 
Bank, 9). N..~ H., 14043) Morrison,“ ‘v. 
Nevins, 5 Grant Ch. (Ont.) 577. 

14. Merchants’, etec., Bank Wa 
Rainer, 213 Ala. 530, 105 S 906. 


15. See cases infra notes 16-19. 

Persons entitled to redeem see 
supra §§ 2091-2138. 

16. Smith v. Lorentzen, 4 Alaska 
1; Strang v. Allen, 44 Ill. 428; Ruck- 
man “vz Aston, 9) Paiger (N.Y) at: 

17. Ind.—Gaskell v. Viquesney, 
122 Ind. 244, 23 NE 791,17 AmSR 364. 
ere oe Byck v. Casad, 15 Iowa 

4, 

Mass.—Long v. Richards, 170 Mass. 
120, 48 NE 1083, 64 AmSR 281; 
Richardson v. Wallis, 5 Allen 78. 

N. H.—Hall v. Cushman, 14 N. H. 
pla 
N. J.—Leeds v. Gifford, 41 N. J 


TONG aoe, Was, 
tamette County v. Neely, 21 


19. Mallalieu v. Wickham, 42 N. J. 
Eq. 297, 10 A 880; Anderson v. Lan- 
terman, 27 Oh. St. 104. 

20. Teeter v. St. John, 10 Grant 
Che (Ont.) (85: 

21. Leeds v. Gifford, 41 N. J. Eq. 
464,65 A795) [atic4d Ne So-Bg. 245 
mem, 19 A 621 mem]. 

22. White v. Parnther, 
179, 12 Reprint 288. 

23. Wallace v. Stevens, 64 Me. 225. 

24. McQueen v. Whetstone, 127 
Ala. 417, 30 S 548. 

25. See statutory provisions. 

[a] In Aiahama (1) a purchaser 
at a foreclosure sale takes a fee 
estate, determinable by the mort- 


1 Knapp 


gagor by redemption, and it is pro- 
vided by statute that a demand for 
an accounting, in case redemption is 
to be made, may be made upon either 
the purchaser or his vendee. Har- 
gett v. Franklin County, 212 Ala. 423, 
103 S 40. (2) Demand should be 
made upon the purchaser, and not 
upon the vendee under his executory 
contract to sell, where he still re- 
tained the legal title (Hargett v. 
Franklin County, supra; Morrison v. 
Formby, 191 Ala. 104, 67 S 668), 
(3) even though the redemptioner 
has notice of such contract pur- 
chasers (Hale v. Kinnaird, 200 Ala. 
596, 76 S 954). 

26. Stone v. Locke, 46 Me. 445. 

27. Hale v. Kinnaird, 200 Ala. 596, 
76S 954. 

28. Wallace v. Stevens, 66 Me. 
190; Roby v. Skinner, 34 Me. 270; 
Putnam vy. Putnam, 13 Pick. (Mass.) 
129; Fay v. Valentine, 2 Pick. (Mass.) 
546; Willard v. Fiske, 2 Pick. (Mass.) 


540. 
29. Roby v. Skinner, 34 Me. 270. 
SO. pAlleng hive Clank; Wier Pick. 
(Mass.) 47. 
81. Roby v. Skinner, 34 Me. 270; 


Griffith v. Fox, 32 N. D. 650, 156 NW 


239) 
shee Farwell v. Sturdivant, 37 Me. 
33. Crooker v. Holmes, 65 Me, 


195, 20 AmR 687. 

[al] Sufficiency of demand.—De- 
mand on a mortgagee for a state- 
ment of account otherwise sufficient 
is not rendered insufficient because 
left at the residence of the mort- 
gagee, where no question is made as 
to itS reception and he denies de- 
mandant’s right to an accounting. 
Crooker v. Holmes, 65 Me. 195, 20 
AmR 687. 

34 Hale v. Kinnaird, 200 Ala. 596, 
76 S 954. 

35. Hale v. Kinnaird, supra. 


414 [42 C.J] 
* Effect of redemption without accounting. It has 
been held that, where a mortgagor has only ninety 
days in which to redeem from a decree of strict 
foreclosure, his right to charge the mortgagee with 
rents and profits during the period of an appeal 
from the foreclosure is not lost by making redemp- 
tion according to the decree, and he may bring a 
separate action against the mortgagee to recover 
the amount so due;** but in general when redemption 
has been made without an accounting, the redemp- 
tioner cannot afterward demand it, for the reason 
that the right to an accounting, which exists only 
in equity, dies with the extinguishment of the mort- 
age.3% 

[§ 2219] 2. Who Is Mortgagee in Possession.** 
The rule requiring mortgagees in possession of the 
mortgaged premises to account*® includes, when in 
possession, a grantee under a deed absolute in form 
but intended as a mortgage,*® as well as a purchaser 
at a foreclosure sale which is irregular*! or fraud- 
ulent,*? and according to some authorities includes 
a purchaser at a valid sale, when the right of re- 
demption exists by virtue of statute,*® although in 
other jurisdictions the rule is otherwise in such ease, 
at least until after a demand and tender has been 
made by the redemptioner,** the divergence of the 
holdings being usually due to a difference in the 
statutes relating to foreclosure and the right to 


36. Seaweard -v.. Ontario First 
Nat. Bark, 84 Or, 678; 165 PP 232: 

87. Wilcox v. Cheviott, 92 Me. 
239, 42 A 403. 

38. What constitutes possession 
by mortgagee see supra § 580. And 
see cases infra this section. 

39. Necessity of accounting see 
supra § 2118. 

40. Fla.—De Bartlett v. De Wil- 
son, 52 Fla. 497, 42 S 189, 11 AnnCas 
311. 

Ill.— Clark v. Finlon, 90 Ill. 245. 

Iowa.—Kinkead v. Peet, 153 Iowa 
199, L132 INIW 1095: 


River Power Co., 
NW 846, 


254, 100 NW 45; 
9 Paige (N. 


44, 
684, 81 S 660, 


Se WOgs 
127; 
15 DomLR 261, 
WestWkly 912. 
Day, . 99 vOr. 


Mass.—Clark v. Seagraves, 186 
Mass. 430, 71 NE 813. 
Mich.—Miller v. Peter, 158 Mich. | demption, 
336, 122 NW 780; Barnard v. Jen- 
nison, 27 Mich. 230, 
N. Y.—Massari v. Girardi, 119 
Misc. ee 197 NYS 751 mortgagor 
N. D.—Smith v. Jensen, 16 N. D.| damages). Compare 
408, 114 NW 306. Sooy-Smith, 85 Or. 
Pa.—Harper’s App., 64 Pa. 315. 1184 
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179 Iowa 1309, 
LRAI9VITE 790; 
Midland Blast Furnace Co, 126 Iowa 
Ruckman v. Astor, 
elt; 
Brown, 102 Wash. 625, 173 P 623. 

Wootten v. Vaughn, 202 Ala. 
COzmei ta Cyeal 
v. Kinnaird, 200 Ala. 596, 76 S 954; 
Johnson v. Davis, 


Wea) 


Cramer v. Watson, 73 Ala. 
Williams v. Box, 24 Man. 31, 
26 WestLR 461, 5 
And see Hansen v. 
195 P 344 (hold- 
ing that a purchaser at foreclosure is 
not liable to account, in case of re- 
for waste or rents and 
_profits, the statute providing for re- 
demption requiring it to be strictly 


387, 


pursued; and that the remedy of the 
is an action at law for 


[§§ 2218-2219 
possession during the statutory redemption period.*® 
A purchaser at a sale under proceedings in which 
the widow of the deceased mortgagor was not a 
party is, as to her, to be regarded as a mortgagee in 
possession,*® and where one of two tenants in com- 
mon was not made a party, the purchasers of the 
real estate are, as to her, mortgagees in possession.*? 
When a senior mortgage is foreclosed without join- 
ing a junior mortgagee as a party, a purchaser at 
the sale who takes possession is, as to the junior 
encumbrancer, within the rule requiring an account- 
ing in case of subsequent redemption by the latter, 
according to some authorities;** but under another 
view such purchaser stands in the position of the 
mortgagor or owner of the land, and cannot be re- 
quired to account.*® The fact that purchasers at 
the sale on foreclosure of a deed of trust were bene- 
ficiaries thereunder does not render them lable to 
account, in case of ‘redemption, as mortgagees in 
possession.°° A derivative mortgagee, or his trans- 
feree, in possession of the property, is accountable 
as a mortgagee in possession.°+ 

Possession not under mortgage. In general, if a 
mortgagee takes possession, not in recognition of, or 
subordinate to, the mortgage, but as a trespasser, 
or as the tenant or successor of the mortgagor or 
his assigns, or otherwise, he is not within the rule.*? 
The possession must have been acquired and held 


162 
Dolan v. 


gage to account to the same extent 
and in the same manner as the mort- 
gagor might have done. His right 
to compel such accounting does not 
rest on any obligation of the senior 
mortgagee to him, for there is no 
contract between them, but it rests 
on the fact that the senior mort- 
gagee is under obligation to the 
mortgagor to account, and that the 
junior mortgagee, by reason of his 
junior lien, has the right in equity 
to stand in the piace of the mort- 
gagor and compel the application of 
the rents and profits to the _ sat- 
isfaction of the senior mortgage. 
The junior mortgagee has no right, 
therefore, to compel an accounting 
where the mortgagor has no such 
right; and consequently, if the title 
of the mortgagor.has been divested 
and the mortgagee has been in pos- 
session under a title derived from 
the mortgagor, he is not chargeable 


Cogswell v. 


Hale 
180 Ala. 143, 60 


Reichert v. 
254;°165- P1174, 


Va.—Robertson v. Campbell, 2 Call 
(6 Va.) 421. 

Absolute deed as a mortgage see 
supra § 64 et seq. 

Liability for rents and profits of 
grantee in deed see infra § 2225 
text and note 21. 

41. Ala.—Cornelius v. Bishop, 205 
Ala. 503, 88 S 592; Hale v. Kinnaird, 
200 Ala. 596, 76 S 954; Dozier v. 
Warrior, 187 Ala.“ 181),) 65) S364; 
Pitts v. American Freehold Land 
Morte. 'Co.3-157 Alas. 66,0 47 JS 242; 
Downs v. Hopkins, 65 Ala. 508. 

Ark.—Longino Vie Ball-Warren 
Commn. Co., 84 Ark. 521, 106 SW 


682. 
Tll.—Harper vy. Ely, 70 Ill. 581; 
428. 
122 


Strang v. Allen, 44 Il. 

Ind.—Gaskell v., Viquesney, 
Ind. 244, 23 NE 791,17 AmSR 364. 

Kan.—Henthorn v. Security Co., 70 
Kan. 808, 79 P 653. 

Minn.—Backus v. Burke, 63 Minn. 
272, 65 NW 459. 

Or.—Tualatin Academy v. Keene, 
59 Or. 496, 117 P 424. 

Vt.—Clark v. Paquette, 67 Vt. 681, 
32 A 812. 


Foreclosure sales see supra §§ 
1341-15038; and 8§ 1798-1962 


42. Lo ong vy. Richards, 170 Mass. 
120, 48 NE 10838, 64 AmSR 281. 
43. Dailey -v. Abbott, 40 Ark. 275; 


Wissmath Packing Co. v. Mississippi 


(holding that a purchaser at 
foreclosure sale is not to be regarded 
as a mortgagee in possession, except 
that he may retain possession until 
the redemptioner pays the sums due; 
and he is liable to account only for 
rents collected from a tenant already 
occupying the land when he took pos- 
session, and for such net profits as 
he actually realized). 

45. See statutory provisions. 

Liability of purchaser for rents 
and profits see infra § 2224, 

46. Barr v. Vanalstine, 120 Ind. 
590, 22 NE 965. 

47. Tualatin Academy v. Keene, 
59 Or. 496, 117 P 424. 

48. Rodman v. Quick, 211 Ill. 546, 
71 NE 1087; Johnson v. Hosford, 110 
Ind. 572, 10 NE 407, 12 NE 522; 
Spurgin v. Adamson, 62 Iowa 661, 
18 NW 293; Ten Eyck v. Casad, 15 
Iowa 524; Van Duyne vy. Shann, 41 
Neda Ole 3 LL 17 Fs 429. 

49. Longino Ball-Warren 
Commn. Co., 84 ers 521, 106 SW 
682; Gaskell v. Viquesney, 122 Ind. 
244, 23 NE 791, 17 AmSR 364; Cat- 
terlin v. Armstrong, 79 Ind. 514, 101 
Ind. 258; Renard v. Brown, 7 Nebr. 
449; Froelich v. Swafford, 33 S. D. 
142, 144 NW 925. 

Reason for rule-—On redemp- 
tion by a junior mortgagee, he may 
compel the senior mortgagee who has 
been in possession under his mort- 


with the rents and profits of the 
mortgaged premises. Gaskell  v. 
Viquesney, 122 Ind. 244, 23 NE 791, 
17 AmSR 364. 

50. Merryman v. Blount, 79 Ark. 
Los SW la eee 


51. Dempsey v. Johnson, 142 App. 
Div. 226, 126 NYS 944; Mclean v. 
Wilkins, 14 Can. S. C. 22 [allow- 
ing app 13 Ont. A. 467 (allowing app 
10 Ont. 58)]. 

ails Waller, 14 
Wall. 297, 20 1% cat 891. 
AS i —Daniel vy. Coker, 70: Alda, 

Cal.—Freeman v. Campbell, 109 
Cal. 360, 42 P 85; Malone v. Roy, 
107 Cal. 518, 40 P 1040. 


Conn.—Hart y. Chase, 46 Conn. 207. 

Ind.—Gaskell v. WViquesney, 122 
Ind. 244, 23 NE 791, 17 AmSR 364. 

Iowa. —_Gray vy. Nelson, 77 Iowa 63, 
41 NW 566. 

Md.—Young y. Omohundro, 69 Ma. 
424, 16 A 120; Booth v. Baltimore 
Steam Packet Coz. 63" Mids 3 9 

Mass.—Sanford yv. Pierce, 126 
Mass. 146. 

Mich.—Beecher v. epee tas! etc., 
une Mill Co., 45 Mich. 103, 7 NW 

N. J.—Davis v. Flagg, 44 N. J. 
Ha. 109; 13) VAY 2575 ‘Onderdonice sy. 
Gray, 19 N. J. Eq. 65 


R. L—Hall v. Westcott, 17 R. L 
504, 23 A 25, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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under and by virtue of the mortgage,®? and in some 
Jurisdictions must be by reason of the agreement 
or assent of the mortgagor that he have it,°+ but such 
assent may be implied as well as express.°® A mort- 
gagee who also has a life interest in the real estate 
and 1s in possession as life tenant is not within the 
rule,°® nor is a mortgagee whose wife is one of the 
owners of the mortgaged premises and who occupied 
them with her at intervals;°? and a redemption by 
a wife from a mortgage in which she had joined to 
release her homestead rights, while arresting the 
operation of the mortgage and its foreclosure as to 
her husband as well as herself, did not have the 
effect of putting her into possession as a mort- 
gagee.>§ 

Necessity of actual possession. Moreover, the pos- 
session must be actual and not merely construc- 
tive,°° and a merely formal entry, for condition 
broken, without taking actual possession or inter- 
fering with the possession of the mortgagor, does 
not create the status of ‘‘mortgagee in possession,’’ 
so as to render the mortgagee liable to account;®° 
but possession may be acquired by acts other than 
an actual entry, as by taking attornments from the 
tenants of the mortgaged premises,*! or conveying 
the premises by warranty deed.® 

Acquisition of legal title. A mortgagee in posses- 
sion who thereafter acquires the legal title does 


Eng.—Parkinson v. Hanbury, L. -R. | 104. 
2-H. i.) 1, 18 PRE 417. [b] A 
B. C.—Manitoba Lumber Co. v. 
Emmerson, 18 B. C. 96, 5 DomLR]own advantage, 
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mortgagee in possession 
will not be allowed to say, 
that his possession 


, 


[42 O.5.] 415 


not change his position or accountability as to junior 
mortgagees, but is to be deemed in possession in 
the same character as when his occupancy com- 
menced.®3 

[§ 2220] 3. Taking and Stating Account. Where 
a. judicial ascertainment of accounts’ between the 
parties becomes necessary, in an action for redemp- 
tion, the proper practice is for the court first to 
declare, by interlocutory decree, the rights of the 
parties and the rule to be adopted in stating the 
account, and then refer the cause to a master in 
chancery or referee,** although in Pennsylvania, un- 
der statutes permitting the use of an action in 


| ejectment as a substitute for a bill to redeem, the 


amounts received by the mortgagee with which he 
is to be charged and the mortgagor eredited are 
to be determined by the jury, and a proper verdict 
returned.®® Under a bill to redeem which tenders 
the amount supposed to be due, and does not allege 
that the mortgagee received any rents or profits, 
the mortgagor cannot, at the hearing, claim a de- 
duction for profits or demand the taking of an ac- 
count ;°° but a prayer for an account and a decree, 
with which is coupled a tender in general terms 
of the amount ascertained to be due, is sufficient 
to authorize a decree against the mortgagee for a 
balance found due from him.** The master must 


597 Peugh v. Davis, 113. Us Ss. 542, 
5 SCt 622, 28 L. ed. 1127; Davis v. 
Plage, 244 oN: J.) Bq.. 109,023 LA 257s 
Van Duyne v. Shann, 41 N. J. Ea. 


to his 


337, 21 WestLR 503, 2 WestWkly 419. 

{a] Differentiation of principles. 
—‘‘As between the mortgagor and 
mortgagee, where the latter is in 
possession in the acknowledged char- 
acter of mortgagee, the principles 
of the account are plain and well 
defined, and are applied for the mu- 
tual benefit of both parties. But 
where the possession is held ad- 
versely to the mortgagor, with denial 
of the right of redemption, the prin- 
ciples of the account are quite dif- 
ferent, and are applied with more 
or less rigor against the wrong-doer, 
according to the circumstances of 
the case.’”’ Booth vy. Baltimore Steam 
Packet Co., 63 Md. 39, : 

[b] Liability as trespasser.—(1) 
A person who enters wrongfully upon 
the possession of the property wun- 
der an unjust bargain will be 
treated as a trespasser and dealt 
with more severely than a mortga- 


gee in possession. Robertson v. 
Norris, 1 Giffard 428, 65 Reprint 
986.- (2) He will be liable for all 


damages resulting from his trespass, 
and not simply for the profits of the 
land. Daniel y. Coker, 70 Ala. 260. 
53. Cal.—Malone v. Roy, 107 Cal. 
518, 40 P 1040. Compare Barnhart 
v. Edwards, 5 Cal. Unrep. Cas. 558, 
47 P 251 (holding that a mortgagee 
who takes an assignment of an ex- 
isting lease of the mortgaged prem- 
dises becomes a mortgagee in posses- 
sion, and so becomes liable for rents 
and profits, because he was owner 
of the legal] title, and the assignment 
operated only as a Surrender of an 


outstanding term to him as land- 
lord). 
Ind.—Gaskell v. Viquesney, 122 


Ind. 244, 23 NE 791, 17 AmSR 364. 
N. J.—Davis v. Flagg, 44 N. J. Eq. 
TOO 13eA. 257. 
Oh.—Anderson v. 27 
Oh. St. 104. 
Eng.—Parkinson v. Hanbury, L. R. 
PO. wa. eS er ERC, 4a Le 
Ont.—Frost v. Hines, 12 Ont. 669. 
[a] A mortgagee who is in pos- 
session will be presumed, in the 
absence of any showing, to be in 
possession in his character of mort- 
gagee. Cross v. Hepner, 7 Ind. 359; 
Anderson vy. Lanterman, 27 Oh. St. 


Lanterman, 


is other than lawful under the mort- 
gage. Renshaw v. Taylor, 7 Or. 315; 
Wilkins v. McLean, 10 Ont. 58 [app 
allowed on other grounds 13 Ont. A. 
467 (app allowed on other grounds 
14 Cami (SauCai22) 1s 

54. Rogers v. Benton, 39 Minn. 
39, 38 NW 765, 12 AmSR 613; Bar- 
son v.' Mulligan, 191 N. Y.°306, 84 


NE 75, 16 LRANS 151; Nash_ v. 
Northwest 'Land Co., 15 N. D. 566, 
108 NW 792; West v. Middlesex 


panking Co., 33 S. D. 465, 146 NW 

Entry with consent to foreclose 
see supra § 1227. 

55. Rogers v. Benton, 39 Minn, 
39, 38 NW. 765, 12 AmSR 613; Bar- 
son vi. Mulligan, 291-N. Y4 306.234 
NE 75,- 16) LRANS = 15137 Beckers v. 
McCrea, 119 App. Div. 56, 103 NYS 
9638 [aff 48 Mise. 341, 94 NYS 20]. 
-f[a] Nature of consent.—‘‘When- 
ever it appears that the mortgagor 
has consented, either expressly or 
impliedly, by contract or conduct, to 
the entry of the mortgagee, for pur- 
poses, or under circumstances, not 
inconsistent with their relative legal 
rights under the mortgage, the pos- 
session of the mortgagee may prop- 
erly be regarded as lawful.”  Bar- 
son v. Mulligan, 191) NiO Yé -306,) 322, 
84 NE 75, 16 LRANS 151. 

56. Pitts v. American Freehold 
Land Mortgs. Co; 157 Ala. 156, 47 S 
242; Hart v. Chase, 46 Conn. 207. 
Compare Penrhyn v. Hughes, 5 Ves. 
Jr. 99, 31 Reprint 492 (holding that, 
where interest on a mortgage is in 
arrears, and the mortgagee buys a 
life estate which was subject to his 
mortgage and goes into possession of 
it, he is bound to apply the rents 
in excess of current interest to the 
payment of the arrears). 

[a] After the termination of a 
life estate which had been acquired 
by a mortgagee, the latter was not 
liable to account to the remainder- 
man, desiring to redeem, for rents 
and profits for the period of the life 
estate. Pitts v. American Freehold 
Land Mortg. Co., 157 Ala. 56,47 S 242. 

57. Young v. Omohundro, 69 Md. 
424, 16 A 120. 

58. Gordcn y. Deavitt, 85 Vt. 338, 
81 A 1128. 


SI Ae ae). 

[a] Interruption of possession.— 
Where the mortgagee has held the 
possession for ten years, without do- 
ing anything to indicate an intention 
to abandon it or restore it to the 
mortgagor, and the latter has not re- 
entered or asserted a right to do 
so, the mere fact that the mort- 
gagee temporarily omitted actually 
to occupy the premises during a por- 
tion of the ten years will not affect 
his rights or duties as a “mortga- 
gee in possession.” Rogers v. Ben- 


tony; 39° Minn, 39 18S ON We U7G5e 12 
AmSR 613. 

60. Taft v. Stetson, 117 Mass. 
471; Charles v. Dunbar, 4 Metc. 
(Mass.) 498. Compare Ely v. Tur- 
pin, 75 Mo. 83; Coppring v. Cooke, 
1) Vern. (Ch. 2:70," 23° Reprint +463 


(both holding that a mortgagee who 
entered and thus prevented prior en- 
cumbrancers from taking possession, 
and who yet allowed the mortgagor 
to receive the profits, is liable to 
junior encumbrancers for the profits 
he had or might have received since 
his entry). 

61. Chamberlain v. Connecticut 
Gent), Re -Co., 54) Conn. 4725 9 eA 244: 

62. White v. Maynard, 54 Vt. 575. 

63. Harrison v. Wyse, 24 Conn, 1, 
68 AmD 151. 


64. Mosier v. Norton, 83 Ill. 519. 
65. Mellon v. Lemmon, 111 Pa. 
56, 2 A 56. 


[a] “In such cases it is the duty 
of the jury, under the direction of 
the judge sitting as a chancellor, to 
ascertain how much the mortgagee 
in possession has realized from the 
rents, issues and profits. If they find 
he has received, or in the exercise 
of reasonable diligence should have 
realized enough to pay the sum se- 
cured, a general verdict for plain- 
tiffs should be rendered; if not, a 
conditional cr special verdict should 
be found, in such form that, upon 
payment of the residue, the mort- 
gagor may, without unnecessary de- 
lay, obtain possession of the prem- 
ises.” Mellon y. Lemmon, i111 Pa. 
DOOD wee, AMO: 

66. Cree v. bord, 25 Vt. 498. 

67. McQueen v. Whetstone, 
Ala. 417, 30 S 548. 
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have all the necessary parties before him,®* includ- 
ing a surety who has paid the mortgage debt,°® and 
an equitable assignee of the mortgage,’° and the 
scope of his inquiry cannot extend beyond the 
pleadings in the case or the order or decree under 
which he is appointed.“t Thus he has no power to 
determine the validity of the instrument as a mort- 
gage,"? nor can any defense be raised which might 
result in showing that the order of reference was 
nugatory.’* But subject to these limitations, he is 
to ascertain and report the amount justly due on 
the mortgage,“* and any incidental allowances, 
charges, or deductions,’® basing his findings on such 
competent evidence as may be produced before him.*® 
When the mortgagee renders a statement in due 
form of the amount of principal then due, it has 
been held that the burden of proof to reduce it 
falls upon the mortgagor.” The master’s decision 
as to the amount due will not be reviewed by the 
court in the absence of proper exceptions,’® and if 
approved by the court will not be subject to col- 
lateral impeachment.’® 

[§ 2221] 4. Sufficiency of Account Rendered. The 
mortgagee’s account must be true and correct, with- 
out ineluding any claims to which he is not legally 
entitled,®° and must set forth the items with such 
particularity that the mortgagor may see in detail 
the sums which he is called upon to pay.*! But it 
is not vitiated by an obvious arithmetical error in 


68. Union Mut. L. Ins. Co. v. Slee, 83. 
LZ Oee Lam ee O INDE o a ELUTE Va KO o4 UR Orh  OuOD as 
Rooney, 77 Wis. 258, 45 NW 1084. 84. Spring Brook R. 
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Slaughter v. Webb, 205° Ala. 


highi:Coal, wete.,; Cony 18ie Pa. 1294, 37 


88. Trimble v. McCormick, supra. 


ie. 


" [§§ 2220-2922 


computing the total,8? nor is the mortgagee’s right 
to eredit for proper items necessarily forfeited by 
the inclusion of erroneous charges, if made in good 
faith.6* The mortgagee’s failure to keep detailed 
accounts, or to state the account correctly, can raise 
no presumption of payment.®+ It is competent for 
the mortgagor to rely upon the account rendered to 
him,*® and the mortgagee cannot complain that he 
does so;*° however, the right of the mortgagor to 
question accounts rendered by the mortgagee exists 
so long as his right to redeem continues,** and he 
is not precluded from calling into question an ac- 
eount by failure to object to annual statements 
theretofore furnished to him.*$ 

[§ 2222] 5. Charges against Mortgagee—a. In 
General. The mortgagee must be charged in his 
account with any deduction resulting from a want 
or failure of consideration for the mortgage,*? and 
with any partial payments on the mortgage debt or 
anything equivalent to such payments,®° including 
whatever he may have realized out of other or col- 
lateral securities pledged for the same debt,®! the 
proceeds or value of any portion of the mortgaged 
property sold or conveyed by him,®? and rents and 
profits received or chargeable,?? and with the amount 
due upon a subsequent mortgage placed by him upon 
the premises,®* and also with any damages resulting 
from his unlawful attempt to get or hold the pos- 
session or his improper resistance to redemption. 


the real owner. Cockssv..5 Grayan & 
Giffard 77, 65 Reprint 831. 

92. Ala.—Fowler vy. Haggins, 209 
Ala. 176, 95 S 816. 

Conn.—Kellogg v. Rockwell, 19 
Conn. 446. 

Iowa.—Kinkead v. Peet, 153 Iowa 
199, 132 NW 1095. 

Me.—Hall v. Gardner, 71 Me. 233. 

Mass.—Crossman  y. Card, 1438 
Mass. 152, 9 NE 514. 


Cowhy., Hlue= 


US Woe NG 


supra. 
McCormick, 15 


69. Hunt v. Rooney, supra. 
70. ‘Union Mut. L. Ins. Co. v. Slee, | A 525. 

123 Ill. £7, 138 NE 222. 85. Morris v. Budlong, 
71. Rowland v. Burwell, 12 Ont.|/543 [rev 16 Hun 570]. 
Pr. 607; McDougall v. Lindsay Paper gs6. Morris v. Budlong, 

Mill Co., 10 Ont. Pr..247; Wiley v. 87. Trimble z 
Ledyard, 10 Ont. Pr. 182; Boyd v.|SW 358, 12 Kyl 857. 
Wilson, 1 Ch. Chamb. (Ont.) 258. 

72. McDougall v. Lindsay Paper 89. 


Mill Co., 10 Ont. Pr. 247. 


.78. Wiley v. Ledyard, 10 Ont. Pr. 
182. 

74. Markle v. Ross, 13 Ont. Pr. 
135; Sterling v. Riley, 9 Grant Ch. 


(Ont.) 343; Pollock v. Perry, 5 Grant 
Ch. (Ont.) 591; Penn v. Lockwood, 1 
Grant Ch. (Ont.) 547. 

75. Quimby v. Cook, 10 Allen 
(Mass.) 32. 

Allowances to mortgagee see infra 
§§ 2232-2235. 

Charges against mortgagee 
infra §§ 2222-2231. 

76. Dexter v. Arnold, 7 F. Cas. 
8,858, 2 Sumn. 108. 

[a] Where a mortgagee’s account 
‘was made up from memory after the 
lapse of several years, the master 
js at liberty to disregard it and fix 
his liability as it is ascertained from 
other evidence. Hall v. Westcott, 17 
BR. 1. 504, 23° AN 25, 

TTT Court Ve Hollands Smont. er; 
213; Elliott v. Hunter, 24 Grant Ch. 
(Ont.) 430; Hancock v. Maulson, 10 
Grant Ch. (Ont.) 483; Warren vy. 
Taylor, 9) Grant Ch. (Ont:))-59: 

Burden of proof as to allowances 
to mortgagee see infra § 2232 text 
and note 21. 

Williams v. Norton, 139 Ala. 
Bowers v. Strudwick, 
Gordon v. Gordon, 12 


see 


20 Anon! 

80. Stone v. Locke, 46 Me. 
Cushing v. Ayer, 25 Me. 383; 
rier v. Webster, 45 N. H. 226. 

Allowances to mortgagee see infra 
§§ 2232-2235. 

Sip Alleniweva. Clark» Alte “Pick: 
(Mass.) 47; Supreme Ct. I. O. of F. v. 
Pegg, 19 Ont. Pr. 254. 

82. Currier v. Webster, 45 N. H. 
226. 


445; 
Cur- 


Brewer v. Hyndman, 18 N. H 
9. Compare Dooley v. Potter, 146 
Mass. 148, 15 NE 499 (holding that, 
where the mortgagee in a purchase- 
money mortgage agreed to make de- 
ductions in the mortgage debt for 
any defects in the title, no deduc- 
tions should be made for defects 
which existed at that time but which 
were cured before suit to redeem was 
brought). 

90. Barron v. Paulling, 38 Ala. 
292; La Crosse Nat. Bank v. Thomp- 
son, 87 Minn. 126, 33 NW 907; War- 
ing, v. OUNeHR 1s Geum es GNiaey.)) 2105. 

[a] What is equivalent to partial 
payment.—(1) A judgment recovered 
against a grantee of the equity of 
redemption for cutting timber on the 
premises. Barron v. Paulling, 38 Ala. 
292. (2) Distributive share of mort- 
gagee’s estate coming to mortgagor 
as one of his heirs; but no deduc- 
tion made where estate has not been 
settled or distribution ordered. La 
Crosse Nat. Bank v. Thompson, 37 


Minn, 126, 33 NW 907. 
91. Ala.—Lyon v. Dees, 101 Ala. 
700, 14 S 564; Conner v. Smith, 88 


Ala. 300, 7 S 150. 


aaa ernie) v. Abbott, 40 Ark. 
Me.—Stone v. Bartlett, 46 Me. 438. 


Mass.—Dooley v. Potter, 140 Mass. 
49, 2 NE 935; White v. Brown, 2 
Cush, 412. 

Eng.—Cocks v. Gray, 1 Giffard 77, 
65 Reprint 831. 

[a] But if nothing is actually 
realized he is not chargeable with 
what he might have obtained there- 
from, when he was under no duty 
to pursue such security, as where a 
mortgagee attached personalty as the 
property of the mortgagee, and sur- 
rendered it voluntarily upon being 
served with notice of an action of 
replevin by another claiming to be 


Or.—Campbell v. McKinney, 22 Or. 
450) ONE eae 

Pa.—Reitenbaugh v. Ludwick, 31 
Pa. 131. 

[a] Amount of liability —(1) In 
general, where a mortgagee sells per- 
sonal property, he is not liable for 
more than the proceeds thereof un- 
less by the exercise of due care and 
diligence he might have received a 
greater amount; but where the mort- 
gagor had contracted to sell crops 
covered by the mortgage and at the 
insistence of the mortgagee the con- 
tract was canceled and the crops de- 
livered to him, he is liable for the 
contract price, although by the ex- 
ercise of the utmost diligence he did 


not realize that sum for them. 
Campbell v. McKinney, 22 Or. 459, 
30 P 231. (2) Where a mortgagee 


had possession of corporate stocks, 
and sold them, refusing to account 
for the proceeds, he was held liable 
for the highest market price of the 


stocks. Reitenbaugh vy. Ludwick, 31 
Ba. 131: 
{[b] Timber.—Where the mortga- 


gor had contracted to sell timber 
from the land, and the mortgagee in 
possession colleectsd the amounts due 
from the vendee therefor, he is ac- 
countable to the mortgagor in case 
of redemption for the amounts so re- 
ceived. Fowler v. Haggins, 209 Ala, 
176, 95 S 816. 

§ rerterie for lands sold see infra 


93. Rents and profits see infra 
§§ 2224-2230. 
94. Security State Bank v. 


Kramer, 51 N. D. 20, 198 NW 679. 

95. Powell v. Williams, 14 Alda. 
476, 48 AmD 105; Smith v. Pilking- 
ton, 1) De Go F. & 3. 120; 62 HweCh 
93, 45 Reprint 304. : 

[a] The mortgagee is not charge- 
able with the costs incurred by the 


—_ — — — —— —  ————  — —  —SSesF— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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If insurance upon the mortgaged property is col- 
lected by the mortgagee he must account for the 
amount, thereof..° In an action to have a deed 
declared a mortgage, the court may deny the grantor, 
as a condition to permitting redemption, the right 
to charge the grantee with usurious interest which 
was exacted from him, or with statutory penalties 
recoverable therefor.97 The mortgagee cannot be 
charged with an indebtedness due from him to the 
mortgagor which was barred by the statute of limi- 
tations before the creation of the mortgage indebted- 
ness;°5 nor may the mortgagor, in his bill to re- 
deem, charge the mortgagee with claims against 
the latter not arising out of the mortgage relation- 
ship, his remedy being at law, in the absence of a 
showing of the mortgagee’s insolvency, or other spe- 
elal equities. 

[§ 2223] b. Damages for Waste or Other Injury. 
The mortgagee is chargeable for waste committed 
by him on the premises while in his possession,! in- 
eluding the permanent depreciation in the property 
eaused by the failure to make necessary or proper 
repairs,” or resulting from the reckless or improvi- 
dent management of the property by himself or his 
tenants,* and also for the value of timber cut or 
taken by him;* but he is not chargeable with such 
deterioration of the property as results naturally 
from time and the elements and the proper use 
of the premises.® He is not liable for damages done 
to the estate without his knowledge by his tenant, 


mortgagor in an unsuccessful at- 
tempt to defend against the mort- 
gagee the possegsion of the land or 
resist the collection of rents by him. 
Barron v. Paulling, 38 Ala. 292. 

96. Rutherford v. Sample, 186 Mo.| 10 
A. 469, 171 SW 578; Fenley v. Cas- 
sidy, (R. I.) 43 A 296. 


A 254. 


MORTGAGES 


Iowa.—Kinkead v. Peet, 153 Iowa 
199, 182 NW 1095; Dolan v. Midland 
Blast Furnace Co., 126 Iowa 254, 100 
NW 465. 


Me.—Jones v. Smith, 79 Me. 


Ment.—Toole v. Weirick, 39 Mont. 
309, 202 1P59054592, 593, 133" Ams Rk: 
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provided the tenant was one to whom the estate 
might properly be leased,® nor for a reasonable quan- 
tity of wood cut and used on the premises by the 
tenant for firewood and repairs.’ In some juris- 
dictions a purchaser at a foreclosure sale is not 
liable for waste while he is in possession,® while in 
others the contrary is held.2 Where such lability 
exists, it has been held that, during the statutory 
period for redemption after foreclosure, a redemp- 
tioner may have an equitable accounting for waste 
without first redeeming under the statute or tender- 
ing the amount due;'° but there is authority to the 
contrary, under the view that the statute, which 
gives the privilege of redeeming, must be strictly 
followed, and that the remedy of the redemptioner 
is by an action at law for damages.1? There can 
be no injury to the right to redeem, as distinguished 
from the property itself,!? and, therefore, when the 
mortgagor fails to redeem, he can recover no dam- 
ages for an injury to the mortgaged premises in 
the nature of waste which lessens their value and 
terminates negotiations for procuring funds with 
which to redeem.1% 

[§ 2224] c. Liability for Rents and Profits—(1) In 
General. In equity, upon redemption from a mort- 
gage under which the mortgagee has acquired and 
retained the possession, he must account and give 
credit for the rents and profits of the premises’ dur- 
ing the period of his occupation,!* and it has been 
said that upon his failure so to do his mortgage 


recoverable by a mortgagor who sues 
in equity for an accounting and to 
redeem, and he is only entitled to 
redeem upon payment of the differ- 
ence between the value of the tender 
and the amount due on foreclosure. 
Cogswell v. Brown, 102 Wash. 625, 
ise 2B GAGs 


446, 


Accounting for proceeds of insur- 
ance policies see supra § 628. 

97. Walter v. Calhoun, 88 Kan. 
S0tn 29) P16 Holden mand, ct¢:, 
Co. v. Inter-State Trading Co., 87 
Kame 272i, l2o ee voc liv Al ots: 492 


fwrit of error dism 233 U. S. 5386, 
541, 34 SCt 661, 58 L. ed. 1083 (cit 
CYC) ee : 

98. Winn v. Fitzwater, 151 Ala. 
£71, -~ 44-8 «Oi. 

99. Birmingham Industrial Co. v. 
Phillips, 206 Ala. 467, 90 S 498; 
Knight v. Drane, 77 Ala. 3871; Gaf- 
ford v. Proskauer, 59 Ala. 264. Com- 


pare Hansen v. Day, 99 Or. 387, 195 
P 344 (where it was held that any 
claim against the purchaser at fore- 
closure sale for waste or rents and 
profits must be made in an action 
at law therefor, and is not the sub- 


ject of equity jurisdiction, in the 
absence of the mortgagee’s insol- 
vency or other special equity). 

1. U. S—Wann v. Coe, 31 Fed. 
369. 

Ala.—Dozier v. Farrior, 187 Ala. 


181, 65 S 364; Pitts v. American Free- 
hold Land Mortg. Co., 157 Ala. 56, 
47 S 242; American Freehold Land 
Mortg. Co. v. Pollard, 132 Ala. 155, 
32. S630; Daniel y. Coker, 70 Ala. 
260; Dozier v. Mitchell, 65 Ala. 511. 
Compare Wootten v. Vaughn, 202 
Ala. 684, 81 S 660; Hale v. Kinnaird, 
200 Ala. 596, 76 S 954; Johnson v. 
Davis, 180 Ala. 148, 60 S 799 (all 
holding that a purchaser at a fore- 
closure sale is not liable for waste 
until after a demand for redemption 
and tender have been made, in the 
absence of a defect in the foreclo- 
sure sale, but a mortgagee in pos- 
session before foreclosure may be 
liable). 

Ark.—Coffin v. Batesville City R. 
Co., 63 Ark. 602, 40 SW 88. 

Ind.—Murdock v. Ford, 17 Ind. 
52. 


[42 C. J.—27] 


576 [quot Cyc]. 

Eng.—Sandon v. Hooper, 6 Beav. 
246, 49 Reprint 820. 

See Hull v. Allen, 6 OntWR 961 
(apparently supporting the rule). 

Waste see Waste [40 Cyc 496]. 

2. U. S.—Dexter v. Arnold, 7 F. 
Cas. No. 3,858, 2 Sumn. 108. - 

A epadhe wow v. Mitchell, 65 Ala. 
ays ls 

Mont.—Toole v. Weirick, 39 Mont. 
S095) Le ew 590 mb .O2 seo Sen elo eA Manse 
bo. [auot Cyc]. 

Nebr.—Bourgeois — v. 
Nebr. 364, 78 NW 639. 

R. I.—Chapman v. Cooney, 25 R. I. 
657, 57_A 928. 

Vt.—Oakman v. Walker, 69 Vt. 
344, 38 A 63. 

[a] But a purchaser at a fore- 
closure sale is regarded as absolute 
owner in Canada, and cannot be re- 
quired to repair until the mortgagor’s 
right to redeem is asserted and estab- 
lished. Williams v. Box, 24 Man. 
31, 15 DomLR 261, 26 WestLR 461, 
5 WestWkly 912 [rev 12 DomLR 90, 
24 WestLR 93, 4 WestWkly 244]. 

3 Kellogg v. Rockwell, 19 Conn. 
446; Toole v. Weirick, 39 Mont. 3859, 
L027 P1590, 925, 593, dso) Am SiR 506 
[faquot Cyc]; Taylor vy. Mostyn, 33 
Ch. 4 226; 

4 Ala.—American Freehold Land 
Morte: (Comms, Pollard asc. .Alaw 155, 
32 S 630; Perdue v. Brooks, 85 Ala. 
459, 5 S 126. 

Ark.—Harrill v. Stapleton, 55 Ark. 
1, 16 SW 474. 

Me.—Gore v. Jenness, 19 Me. 53. 

N. Y.—Morris v. Budlong, 78 N. Y. 
543 [rev 16 Hun 570]. 

Wash.—Cogswell  v. 102 
Wash. 625, 173.2) 623: 

Ont.—Steinhoff v. Brown, 11 Grant 
Chy re. 

[a] Treble damages in the na- 
ture of a penalty for cutting trees, 
under Rev. Code (1917) § 9389, are not 


Gapen, 58 


Brown, 


Right to treble damages for waste 
see Waste [40 Cye 535]. 

5; Dexter oc Arnoldy i is) Cass 
No. 3,858, 2 Sumn. 108; Brown. v. 
South Boston Sav. Bank, 148 Mass. 
300, 19 NE 382; Reichert v. Sooy- 
Smith, 1859 Ox 25d wb 5) ew he 4 
Chapman v. Cooney, 25 R. I. 657, 57 
A 928. 

[a] Presumption.—Want of dili- 
gence on tre part of a mortgagee 
in possession cannot be inferred 
from the fact that the buildings have 
deteriorated and the land has been 
allowed to run out, where it does not 


appear that such deterioration was 
not the result of time and proper 
use. Brown v. South Boston Sav. 
Bank, 148 Mass. 300, 19 NE 382. 

6. Hubbard v. Shaw, 12 Allen 
(Mass.) 120. 


7. Hubbard v. Shaw, supra. 

8. Hale v. Kinnaird, 200 Ala. 596, 
76 S 954; Johnson v. Davis, 180 Ala. 
143, 160. Si. 1995) Cramer avemweatsons 
73 Ala. 127; Williams v. Box, 24 
Man. 31, 15 DomLR 261, 26 WestLR 
461, 5 WestWkly 92. 

9. Wissmath Packing Co. v. Mis- 
sissippi River Power Co., 179 Iowa 
1309, 162 NW 846, LRAI917F 790; 
Dolan v. Midland Blast Furnace Co., 
126 Iowa 254, 100 NW 45; Hansen 
v. Day, 99 Or: 387,195, P8344: Cogs= 


well v. Brown, 102 Wash. 625, 173 
P 623: 

10. Cogswell v. Brown, supra. 

11. Hansen v. Day, 99 Or. 387, 195 
Pesas. 

12. Wissmath Packing Co. v. Mis- 
sissippi River Power Co., 179 Iowa 


1309, 162 NW 846, LRA1917F 79uv. 

13. Wissmath Packing Co. v. Mis- 
sissippi River Power Co., supra. 

14. U. S—Matthews v. Memphis, 
Cieay URS Cos OV Bae Syete 
780, 27 L. ed. 756; Dexter v. Arnold, 
(MS OS © ING) Tey OP shbbedins | Ee 
Gordon, y. “Hobart, ) 1.0! EH) > Cas-.iNo- 
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will be declared satisfied; however, the rule will 
not be applied where it would be inequitable’® or 
At common law, where the mortgagee is 


useless.1* 


5,608, 2 Story 243; Gordon v. Lewis, 
107 Cas" No= 5,613; 26 Summnes 143: 


Ala.—Fowler v. Haggins, 209 Ala. 
176, 95 S 816; Williams v. Noland, 
205 Ala. 63, 87 S 818; Hale v. Kin- 


naird, 200 Ala. 596, 76 S 954; Dozier 
Veg barrier, sy) Ales sd 265e'S S64: 
Whetstone v. McQueen, 137 Ala. 301, 
34 S$ 229; Parmer v. Parmer, 74 Ala. 
285; Downs v. Hopkins, 65 Ala. 508; 
Toomer v. Randolph, 60 Ala. 356; 
Denby v. Mellgrew, 58 Ala. 147; Car- 
lin v. Jones, 55 Ala. 624; Davis v. 
Lassiter, 20 Ala. 561. See also Sad- 
ler v. Jefferson, 143 Ala. 669, 39 S 
380 (where the mortgagee permitted 
the mortgagor to remain in posses- 
sion at a stipulated “rental,’’ it was 
held that the mortgagor’s posses- 
sion was that of the mortgagee, and 
the latter was bound to apply the 
.payments upon the mortgage debt). 
Ark.—Banks v. Walters, 95 Ark. 
501, 130 SW 519; Harrill v. Staple- 
ton, 55 Ark. 1, 16 SW 474. 
Cal.-—Lockhart v. J. H. McDougall 
Conn LI0 Cal SOS) (zdaeue. ls Dueton 
NE ee a 21 Cal. 609, 82 AmD 


Conn.—Harrison v. Wyse, 24 Conn. 
1, 68 AmD 151; Kellogg v. Rockwell, 
19 Conn. 446; Holabird v. Burr, 17 
Conn. 556. ' 

Fla.—Pasco v. Gamble, 15 Fla. 562. 

Ill.—Jackson v. Lynch, 129 Ill. 72, 
21 NE 580, 22 NE 246; Mosier v. 
Norton, 83 Ill. 519; Roberts v. Flem- 


ing, 53 Ill. 196; Strang v. Allen, 44 
Ill. 428; Moore vy. Titman, 44 Ill. 
867; McConnel v. Holobush, 11 Ill. 


61; Connelly v. Connelly, 36 Ill. A. 
2202) Rooney ‘vivCrary, 1b Tih AL 213: 
Ind.—Jackson v. Weaver, 138 Ind. 
539, 38 NE 166; Gaskell v. Viquesney, 
122 Ind. 244, 23 NH 791, 17 \AmSR 
364; Hannon v. Hilliard, 83 Ind. 362; 
Troost v. Davis, 31 Ind. 34; Arnold 
Vee @ord, 16° Ind.) 177: Taylor “va Con- 
ner, 7 Ind. 115; McCormick v. Digby, 
Pu ea 99; Johnson v. Miller, Wils. 
6. 


Iowa.—Poole vy. Johnson, 62 Iowa 
611, 17 NW 900; Barrett v. Black- 
mar, 47 Iowa 565. 

Kan.—Cook v. Ottawa Univ., 14 


Kan. 548. 
Ky.—Tharp v. Feltz, 6 B. Mon. 6; 
TES TOOLS fem me Ae nS 


Breckenridge v. 5 
Marsh, 335, 12 AmD 401; Reed v. 
Lansdale, Hard. 6; Frey v. Campbell, 
38 SW 368, 8 KyL 772; Ballinger v. 


Worley, 1 Bibb 195. 

Me.—Wilcox v. Cheviott, 92 Me. 
239, 42 A 403. 
3 Md.—Hagthorp v. Hook, 1 Gill & 
. 270. 5 

Mass.—Aldrich v. Aldrich, 143 


Mass. 45, 8 NE 870; Hilliard v. Allen, 
4 Cush. 5382; White v. Brown, 2 Cush. 


412; Thayer iv. Richards, 19 Pick. 
398; Gibson vy. Crehore, 5 Pick. 146; 
Erskine v. Townsend, 2 Mass. 493, 
38 AmD 

Mo.—Thompson v. Lindsay, 242 
Mo. 53, 145 SW 472; Hannah’ v. 
Davis, (25) Mons b99s t20° 4S W 686% 


Anthony v. Rogers, 20 Mo. 281; Gib- 
son v. Linville, 88 Mo. A. 518. 

Mont.—Toole v. Weirick, 39 Mont. 
359, 102 P 590, 592, 593, 133 AmSR 
576 [quot Cyc]. 


Nebr.—Comstock vy. Michael, 17 
Nebr. 288, 22 NW 549. 

ANS H.—Cilley v. Huse, 40 N. H. 
358. 

N. J.—Mallalieu v. Wickham, 42 


N. J. Eq. 297, 10 A 880; Krueger v. 
Merry,4eNey J. Wa.) 4327955 AL abs 
Schattv. Grosch, 31 IN. 3, Hg) 199% 
Onderdonk v. Gray, 19 N. J. Eq. 65. 

N. Y.—Madison Ave. Baptist 
Church v. Oliver St. Baptist Church, 
13) Noe 825 “Chapman "vy. Porter, 
69 N. Y. 276; Hubbell v. Moulson, 53 
N. Y. 225, 183 AmR 519; Mickles v. 
Dillaye, 17 N. Y. 80; Massari v. 
Girardi, 119 Misc. 607, 197 NYS 751; 
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As to statutory 


Walsh. Vv... Rutgers) Hae Ins onmrie 
AbbPr 383; Pratt v. Stiles, 9 Abbbr 
150, 17 HowPr 211; Bell v. New York, 
10 Paige 49; Ruckman vy, Astor, 9 
Paige 517; Vroom vy. Ditmas, 4 Paige 
526. 

Oh.—MeArthur v. Franklin, 16 Oh. 
1933) O'Donnell | va"-Duni 10 Oh. 
Dec. (Reprint) 48, 18 CinecLBul 203. 

Or.—Reichert v. Sooy-Smith, 85 Or. 
201, 165° PP LUT4S cItS4?™ Couenancur 
v. Hitchinson, 41 Or. 419, 69 68; 
Swegle v. Belle, 20 Or. 323, 25 P 
633; Adkins v. Lewis, 5 Or. 292. 

Pa.—Myers’ Appeal, 42 Pa. 518; 
Reitenbaugh v. Ludwick, 31 Pa. 131; 
Givens v. McCalmont, 4 Watts 460. 

R. I.—Fenley v. Cassidy, 438 A 296. 

Tex.—Openshaw v. Dean, 59 Tex. 
Civ. A. 498, 125 SW 989. 

Vt.—Clark v. Paquette, 67 Vt. -681, 
32 A 812; Seaver v. Durant, 39 Vt. 
h03;) Chapman) v. Smith, 9) Vt. 152. 

Va.—Robertson v. Campbell, 2 Call 
(6 Va.) 421. 

Wis.—Brayton v. Jones, 5 Wis. 
117; Lupton v. Almy, 4 Wis. 242. 

Eng.—Farrant vy. Lovel, 3 Atk. 723, 
26 Reprint 1214; Robinson ‘v. Cum- 
ming, 2 Atk. 409, 26 Reprint 646; 
Oxenham v. Ellis, 18 Beav. 593, 52 
Reprint 233; Hinde va Blake, 11 L. J. 


Che 263 “Cruloekmv: SRobey,) 5) Sims 
265, 38 EngCh 265, 60 Reprint 619. 

Man.—Phillips v. Prout, 12 Man. 
148. 


Ont.—McIntosh y. Ontario Bank, 
19 Grant Ch. .155; Penn v. “uock- 
wood, 1 Grant Ch. 547. 

[a] Right to require accounting 
incidental to right to redeem.—The 
right to require the mortgagee to 
account for the rents and profits is 
incidental to the right to redeem; 
the theory on which he is held ac- 
countable is that the mortgage is a 
mere security for the debt until fore- 


closure, and that the mortgagee re- 
ceives the rents and profits as 
trustee of the mortgagor, and is 


therefore chargeable with the duty 
of applying them to the mortgage 
debt. Lovelace v. Hutchinson, 106 
Ala. 417, 17 S 623; Toomer v. Ran- 
dolph, 60 Ala. 356. 

{b] The rule applies to personal 
property as well as to real estate. 
Pratt. v. Stiles, 9 AbbPr (N. Y.) 150, 
17 HowPr 211. Compare Hagthorp v. 
Hook, 1 Gill & J. (Md.) 270 (apply- 
ing the rule both to real and per- 
sonal property). 

[ec] Statutory provision for re- 
demption as bar to equitable account- 
ing.—(1) Where a purchaser at fore- 
closure sale does not receive the legal 
title or the right to possession until 
the end of the statutory period for 
redemption, the equitable right to 
redeem and to have an account is 
not barred, in the absence of express 
Statutory provision, and a redemp- 
tioner is not forced to redeem un- 
der the statute and then bring a 
separate action for an accounting 
for rents and profits collected by 
the purchaser in possession. Dolan 
v. Midland Blast Furnace Co., 126 
Iowa 254, 100 NW 45. (2) But 
where the legal title has passed to 
the purchaser, the privilege to re- 
deem is not an equitable but purely 
a statutory legal right, and a statute 
which makes no provision for an 
accounting must be strictly pursued; 
hence the mortgagor can redeem only 
by paying the full amount, but may 
bring his separate action at law to 
recover rents and profits, there be- 
ing no jurisdiction in equity to en- 
tertain the suit in the absence of 
allegations of the purchaser’s insol- 
vency or other special equities. Han- 
sen v. wDay,, 99 “Or! S38iinloomeaose 
Compare Cramer v. Watson, 73 Ala. 
127 (holding that ordinarily the 
equitable right of redemption exists 


[§ 2224 


' 


regarded as the owner of the fee, no action will 
lie to recover rents and profits received by him.!% 


redemption of the premises after 


only before foreclosure, and the stat- 
utory right only after foreclosure; 
and if they even coexist, they cannot 
be blended in one bill, whether 
treated in a double aspect or in the 
alternative.) 

{d] Joint or several liability.—In 
a proceeding against two persons tor 
redemption, if only one of them ac- 
tually received the rents and profits, 
he alone will be required to account 
therefor. Merriam v. Goss, 139 
Mass. 77, 28 NE 449. 

[e] A tenant in common who re- 
deems land from a mortgagee and 
goes into possession of the whole of 
it, upon bringing an action to com- 
pel a contribution from his co- 
tenant for repairs made and taxes 
paid must account to the cotenant 
for rents and profits received, as an 
equitable mortgagee, even though in 


general a cotenant in possession, is 
not required to account. Kirsch v. 
Scandia American Bank, 160 Minn. 


269, 199 NW 881. 

{f{] Mortgagee holding in repre- 
sentative capacity.—Where a deed 
absolute in form, but intended as a 
mortgage, runs to the grantee in. 
dividually, but is made in fact for 
the benefit of the estate of which 
she is administratrix, she, on a bill 
to redeem, must account for the rents 
and profits as administratrix. Clark 
v. Seagraves, 186 Mass. 430, 71 NE 813. 

15. Morgan v. Morgan, 48 N. J. 
Eq.) 399, © 22.4 Ay 5450 frevaion sotner 
grounds 50 N. J. Eq. 473,. 26 A 331). 

16. Madison Ave. Baptist Church 
xo Oliver St. Baptist Church, 73 N. Y. 

[a] Where one church sold its 
property to another, and the sale was 
afterward held unauthorized and the 
vendee no more than a mortgagee, 
and the vendee had taken possession 
of the vendor’s church and held 
services, the expense of which was 
greater than the pew rents received, 
it was held that the vendee was not 
required to account for the rents 


received. The court pointed out that 
the premises were not used for 
profit, and that the vendee’s use 


was as much for the vendor’s bene- 
fit as its own, and that the applica- 
tion of the general rule requiring 
an accounting, while it ordinarily 
does justice between the parties, 
would in this case be unjust and in- 
equitable. Madison Ave. Baptist 
Church vy. Oliver St. Baptist Church, 


en Y. 82. [mod 40" No GY) super 
[b] Mortgage of legacy to estate. 


—Where a son mortgaged his inter- 
est in his father’s estate to the ad- 
ministrator to secure a debt due to 
the estate, he was held not entitled 
to a credit by way of income upon 
the mortgaged property; to clear the 
estate and the security he must pay 
his debt with interest. Clark v. Sea- 
graves, 186 Mass. 480, 71 NE 813. 

17. Brooks y. Harwood, 8 Pick. 
(Mass.) 497. 

[a] Where a widow was given a 
life estate in a mortgaged tract of 
land, in consideration of her releas- 
ing her dower in it and other lands 
mortgaged with it, it was held, upon 
a bill to redeem by a grantee of 
the equity of redemption, that the 
mortgagee could not have demanded 
the rents and profits from the widow 
without subkjecting himself to her 
claim of dower in the whole land 
mortgaged, and so eventually could 
not have held the rents and profits, 
and therefore is not bound to ac- 
count for them to the redemptioner. 
ria v. Harwood, 8 Pick. (Mass.): 


18. Ala—Roulhac v. Jones, 78° 
Ala. 398; Toomer v. Randolph, 60 
Ala. 356. sp: 


For later cases, developments and changes in the law see cumulative Annotations, same title, ‘page and note number, 
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foreclosure, the duty of the mortgagee to render an 
_accounting "for the rents and profits depends upon 
the statutes relating to foreclosure and redemption.?® 

[§ 2225] (2) Character of Possession of Mort- 
In respect of charging the mortgagee with 
the rents and profits, it is immaterial whether he 


gagee. 


Me.—Weeks v. ‘Thomas, 21 Me. 
465; Portland Bank v. Fox, 19 Me. 99. 
N. H.—Robinson y. Robinson, 1 


Nee a6, 

N. Y.—Hubbell v. Moulton, 53 
-N: Y. 225, 13 AmR 519; Mickles v. 
Dillaye, 17 N. Y¥. 80; Bell v. New 


York, 10 Paige 49. 

Vt. ‘Chap: man v. Smith, 9 Vt. 153. 

Wash.—Cogswell v. Brown, 102 
Wash. 625, 173 P 623. 

Wis.—Lupton y. Almy, 4 Wis. 242. 

Compare Barnhart v. Edwards, 5 
Cal. Unrep. Cas. 558, 47 P 251 (hold- 
ing that a mortgagee who took an 
assignment of an outstanding lease 
and entered into possession was not 
liable to account for the rent re- 
served by the lease, but, he being 
the owner of the legal title, the as- 
signment amounted only to a _ sur- 
render of the term to him as land- 


lord). 
19. See statutory provisions. 
fa] “The right to redeem from an 


execution sale is a statutory right, 
and the court can neither increase 
nor lessen the burden of the redemp- 
tioner.”’ Doerhoefer v. Farrell, 29 
Or. 304, 308, 45 P 797 [quot Hansen 
Vee Day..09 OL col loo a of4 qe 

[b] In Alabama the purchaser at 
foreclosure sale is absolute owner 
until redemption is made, and is en- 
titled to the rents and profits, which 
he need not apply upon the debt. 
Cramer v. Watson, 73 Ala. 127. 

{[c] In Aftaska the purchaser at a 
foreclosure sale must account to the 
mortgagor redeeming within the 
statutory period, notwithstanding a 
statute providing that a purchaser 
at execution sale is entitled to pos- 
session until redemption in view of 
another statute providing that in 
ease of redemption the sale shall 
terminate and the judgment debtor 
be restored to his estate. Smith v. 
Lorentzen, 4 Alaska 1. 

[d] In Arkansas it is held that, 
since a mortgagor before foreclosure 
has the right to rents and profits, 
and the statute extends his right to 
redeem for one year after foreclo- 
sure, he is entitled to rents during 
such period, the purchaser at the 
‘sale takes the place of the mort- 
fagee, and, in case of redemption, 
receives pack his purchase money 


with interest. Dailey v. Abbott, 40 
Ark. 275. 
[e] In California the punchaser 


has the right to receive the rents and 
profits accruing during the period for 
redemption; but the mortgagor has 
the right to retain and harvest the 
crops grown and ripened during the 


period. Clarke v. Cobb, 121 Cal. 595, 
54 P74. 
{f] In Illinois (1) the mortgagor 


or owner of the equity of redemp- 
tion is entitled to the rents and 
profits during the statutory period 
for redemption, where no deficiency 
decree has been rendered against 
him, and can require an accounting 
therefor. Stevens v. Hadfield, 178 
Pile o32. be NEN STo Lath 76) TA: 
420]; Davis v. Dale, 150 Ill. 239, 37 
NE 215; Stevens v. Pearson, 202 Ill. 
A. 22; Innes v. Linscheid, 126 Ill. 
BAe das Bogardus v. Moses, 78 Ill. A. 
223 [aff ’ 181 Til, 554, 54 NE 984]. 
See Wickett v. Hastings, 209 Ill. 
A. 305; Wright v. Matters, 204 Ill. 
AN 398: Hansen ‘v. Cole; 9189) Til A. 
19; Elgin City Banking Co. v. Han- 
cock, USS Te VAN S23. Co) And» this 
is true notwithstanding provisions in 
the mortgage to the contrary, as the 
purchaser takes under the decree and 
not under the mortgage. Standish 
v. Musgrove, 223 Ill. 500, 79 NE 161; 
Stevens v. ‘Pearson, 202° Tl A. 22) 
(3) But where a deficiency decree 
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entered by the 


has been entered and a receiver ap- 
pointed for the premises, the mort- 
gagor is not entitled to the rents 
and profits until after payment of 
the deficiency. Glos v. Roach, 80 Ill. 
A. 283 [aff 181 Ill. 440, 54 NE 1022]. 
(4) And a purchaser from the mort- 
gagor Subsequent to the decree is no 
more entitled to the rents or profits 
than is the mortgagor. Bothman v. 
Lindstrom, 221 Ill A. 262. 

{g] In Towa the ‘purchaser at 
foreclosure has neither the legal title 
nor the right to possession during 
the statutory period for redemption, 
and an equitable action for an ac- 
counting and to redeem may be 
brought against him, notwithstand- 
ing the mode of redemption pro- 
vided by statute, in the absence of 
any express provision to the con- 
trary. Dolan vy. Midland Blast Fur- 
nace Co., 126 Iowa 254, 100 NW 45. 

{h] In Kansas the mortgagor is 
entitled to the rents and profits dur- 
ing the period of redemption; and 
even where a receiver has been ap- 
pointed and has taken charge of the 
property, income received during the 
redemption period cannot be used by 
him except to prevent waste. Jones 
v. Perkins, 115 Kan. 759, 225 P 97. 

[i] In North Dakota it is spe- 
cifically provided by statute that a 
purchaser at foreclosure sale is en- 
titled to possession of the property 
during the statutory period for re- 
demption, but in case of redemption 


must allow credit for rents and 
profits received by him. Griffith v. 
Fox, N. De 1650) lb63 NW 239 


(Comp. Lee LOLS Tess 71762). 

{i] Im Oregon (1) it is held that, 
although the statute gives a pur- 
chaser on execution sale the right to 
possession of the property, in case 
of redemption the sale is terminated 
and the property restored to its 
original condition, and accordingly 
the mortgagor can recover from the 
purchaser the rents and profits dur- 
ing the period of his possession. 
Fields v. Crowley, 71 Or. 141, 142 P 
360. (2) But such recovery can be 
had -only in a separate action at law, 
and there is no right to an account- 
ing in equity, in the absence of a 
showing of the mortgagee’s insol- 
vency or some other equity. Hansen 
Vv... Dav 99. Ors 381, (L952 R 3 44: 

{k] In South Dakota the statute 
relating to mortgage foreclosures 
gives the right to possession to the 
mortgagor during the statutory 
period for redemption, and will there- 
fore be construed to give him the 
rents and profits, notwithstanding a 
statute relating to execution sales 
generally, whereby the purchaser is 
given the right to rents and profits 
until a redemption is made. Rudolph 
v. Herman, 4 S. D. 283, 56 NW 901. 

{1] In Washington (1) it was for- 
merly the rule that a purchaser at 
foreclosure sale was entitled to the 
rents and profits during the period 
for redemption, on account of the 
character of his title at common law. 
Knipe v. Austin, 13 Wash. 189, 43 
Pl 25, 44. P (oss Mardy. erriott, 
Tl. Wash 460,739, Ps953" o.(2)) But 
under the statute it is now held that 


he must account for them in case 
of redemption. Cogswell v. Brown, 
102 Wash. 625, 173 P-623; Woods 
v. Netherlands: American Mortg. 


Bank, 92, Wash. 370, 159° P 123. 

Right of purchaser at foreclosure 
sale to rents and profits generally 
see supra §§ 1898-1904. 

Purchaser at foreclosure sale as 
“mortgagee in possession” see supra 
§ 2219 text and notes 41-45. 

Constitutionality of statutes af- 
fecting rights to rents and profits see 


[42 O.J.] 419 


consent of the mortgagor or re- 


covered possession in ejectment or forcible de- 
tainer,?° and whether he holds under a formal mort- 
gage or under a deed absolute in form but intended 
as a security,24 or under foreclosure proceedings 
which were fraudulent, informal, or defective,?? or 


Constitutional Law § 752. 


20. Berberick v, Fritz, 39 Iowa 
700; Crooker v. Frazier, 52 Me. 405. 
21. Ala.—Fowler v. Haggins, 209 


Ala. 176, 95 S 816; Richter y. Noll, 
128 Ala, 198, 30 S 740; "Turner sve 
Wilkinson, 72 Ala. 361. 


Ga.—Hand vy. Matthews, 153 Ga. 
75, 111 SE 408. 

Ill.— Clark v. Finlon, 90 Ill. 245. 

Ind.—Cross v. Hepner, 7 Ind. 359; 


Wise v. Layman, (A.) 144 NE 564. 

Iowa.—Kinkead v. Peet, 153 Iowa 
199, 1832 NW 1095. 

Ky.—Moore v. Williamson, 201 Ky. 
561, 257 SW Til. 

Me.—Rowell v. Jewett, 73 Me. 365. 

Mass.—Clerk v. Seagraves, 186 
Mass. 430, 71 NE 813. 

Peace apes v. Dickerson, 199 SW 

Mont.—Toole v. Weirick, 39 Mont. 
359, 102 RP 5905.592,- 593, 133° AmSR 
576 [quot Cyc]. 

Nebr.—Morrow v. Jones, 41 Nebr. 
ae, 60 NW 369. 

- Y.—Massari v. Guardi, 119 Misc. 
607, 197 NYS*751. 

Pa.—Reitenbaugh v. Ludwick, 3i 
Pas 13d. 

Eng.—Fulthrope v. Foster, 1 Vern, 
Ch. 476, 23 Reprint 602. 

[a] Principle. distinguished.—The 
authorities holding that an occupant 
under color of title is not ordi- 
narily liable for rent, because there 
is neither an express nor implied 
promise to pay, are inapplicable to 
actions to have a deed declared to 
be a mortgage. “In cases of this 
kind fairness requires an accounting 
of rents and improvements upon the 
broad principle that neither party 
shall be enriched at the loss of the 
other, and that they will be placed 
as nearly as possible in statu quo.” 
Moore v. Williamson, 201 Ky. 561, 
563, 257 Siw 711. 

[b] Grantee as agent.—It is said 
that “by several courts it has been 
held that where an absolute deed is 
given the grantee is made the agent 
of the mortgagor, or grantor, for the 
eollection of the rents, and is only 
chargeable for rents on, the same 
grounds that an agent would be.” 
Griffen v. Cooper, 73 N. J. Eq. 465, 
467; TS NoiJs  We.. 16,682 CA.~ 1095: 
Compare Barnard v. Jennison, 27 
Mich. 230; Harper’s App., 64 Pa. 315 
(both announcing the rule). 

[c] A lease made to secure a debt 
is in the nature of a mortgage, and 
the lessee may be required to ac- 
count upon the demand of the lessor, 
Hinson v. Lancaster Mercantile Co., 
ET S.. Cr 353, 109 SE 218: 

Absolute deed aS a mortgage see 
supra § 64 et seq. 

22. Ala.—-Roulhac vy. Jones, 78 
Ala. 398; Downs v. Hopkins, 65 Ala. 
508. 

Ark.—Stallings v. Thomas, 55 Ark. 
326, 18 SW 184. 

Tl. —Equitable Trust Co. v. Fisher, 
106 Ill. 189; Blain v. Rivard, 19 11. 
A. 477. : 

Iowa.—Spurgin v. Adamson, 62 
Iowa 661, 18 NW 293; Bunce v. West, 


62 Iowa 80, 17 NW 179; Barrett v. 
Blackmar, 47 Iowa 565; Ten Eyck 
v. Casad, 15 Iowa 524. 

Mass. —Long Vv. Richards, 170 


Mass. 120, 48 NE 1083, 64 AmSR 281, 
Miss.—National Mut. Bldg., etc., 

Breen v. Houston, 81 Miss. 386, 32 

Seo. 

eit J.—Parker v. Child, 25 N. J. Eq. 
N. C.—Rich v. Morisey, 149 N. C. 

37, 62 SE 762. 

[a] Not trespasser.—The status 

of a mortgagee who holds posses- 

sion under an_informal foreclosure 

as to liability for rents and profits 


420 [42 C.3.] 


continues to hold possession after demand and tender 
To make the mortgagor liable to 
account, his possession must be exclusive of the 
mortgagor, for if the parties jointly occupy the 
premises, or if the mortgagee, after taking posses- 
sion, again relinquishes it to the mortgagor, he is 
not chargeable with the rents and profits.?4 

6] (8) Extent of Liability—(a) In General. 
A mortgagee who has not been in actual possession 
of the premises by himself or a tenant, and is not 


of redemption.?® 


9996 


oad 


[$ 


shown to have received any rents, 


is not that of a treSpasser, but of 
a mortgagee in possession. Harper 
Vv. Ely, 70 D1. 581; Blain v. Rivard, 19 
Te AE Atha. 


en Parmer v. Parmer, 74 Ala. 
24. Ill.—Brainard v. Hudson, 103 
Ill. 218. 


Me.—Bailey v. Myrick, 52 Me. 132. 

Md.—Young v. Omohundro, 69 Md, 
424, 16 A 120. 

Mass.—Sanford v. Pierce, 126 Mass. 
146; Merritt v. Hosmer, 11 Gray 276, 
71 AmD 713. 

N. J.—Ayers v. Staley, (Ch.) 18 A 
1046. 

Ont.—Rice v. George, 19 Grant Ch. 
174; Paul v. Johnson, 12 Grant Ch. 

474. 


Compare Coppring v. Cooke, 1 
Vern. Ch, 270, 23 Reprint 463 (hold- 
ing that, where a mortgagee entered, 
thus preventing junior mortgagees 
from taking possession, but allowed 
the mortgagor to retain the rents and 
profits, he was tiable to account 
therefor to the junior encumbrancers 
seeking to redeem). 

[a] Joint occupation.—Where the 
premises, during a portion of the 
time to be accounted for, were used 
and occupied jointly by the mort- 
gagor and mortgagee, such time 
should be excluded from the compu- 
tation of rents and profits against 
the mortgagee. Brainard v. Hudson, 
103 Ill 218. Compare Murdock v. 
Clarke, 90 Cal. 427, 27 P 275 (where 
a joint agent was appointed by agree- 
ment between the mortgagor and 
mortgagee, to manage and control 
the property, the mortgagee was held 
bound to allow credit upon the debt 
for the rents and profits actually col- 
lected by the agent, but not to be 
liable as mortgagee in possession for 
his waste or mismanagement). 


25. Ala.—Davenport v. Bartlett, 9 
Alas 179% 

Me.—Dinsmore v. Savage, 68 Me. 
oie 


Mass.—Taft v. Stetson, 117 Mass. 
471; Charles v. Dunbar, 4 Metc. 498. 
Mo.—Hurst Automatic Switch, etc., 


Co. v. St. Louis County Trust Co., 
291 Mo. 54, 236 SW 58. 
Nebr.—Bourgeois v. Gapen, 58 
Nebr. 364, 78 NW 639. 
N. J.—Van Duyne v. Shann, 41 
ING Das sil, 7 VA. 42:9" Dawson” Ve 


Drake, 30 N. J. Eq. 601; 
Wen Berry 6 ONa dis Qh 48iy 
26. U. S.—Peugh v. Davis, 
We S5 3325 24 I eds ib: 
Ala.—Wooten v. Vaughn, 204 Ala. 
15, 85 S 288; Booker v. Waller, 81 
Ala. 549, 8 S 225; Blum vy. Mitchell, 


59 Ala. 535. 

Ark.—Green v. Maddox, 97 Ark. 
397, 184 SW 931; Harrill v. Staple- 
ton, 55 Ark. 1, 16 SW 474; Dailey 
v. Abbott, 40 Ark. 275; Reynolds v. 

30 Ark. 


New Orleans Canal, etc., Co., 
TAI Cal: 
Iowa.—Spurgin  v. 


520. 
Cal.—Benson v. Bunting, 
62 
Iowa 661, 18 NW 293. 
Me.—Dela v. Stanwood, 62 Me. 574; 


Demarest 


96 


462, 75 BP 59. 
Adamson, 


Chase v. Palmer, 25 Me. 341. 
Mo.—Ely v. Turpin, 75 Mo. 83. 
Nebr.—Comstock v. Michael, 17 

Nebr. 288, 22 NW 549. 

J.—Ketchum v. Bell, 72 N. J. 


N. 
Hq. 907, 67 A 30. 
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or to have made 


N. Y.—Dempsey v. Johnson, 142 
App. Div. 226, 126 NYS 944; Ruck- 
man v. Astor, 9 Paige 517. 

N. C.—Morisey v. Swinson, 104 
INS IOR Say OM SND) s7faels j 

Vt.—Gladding v. Warner, 36 Vt. 


- 


54. 

Wis.—Ackerman y. Lyman, 20 Wis. 
454. 

Eng.—Fulthrope y. Foster, 1 Vern. 
Ch. 476, 23 Reprint 602; Coppring v. 
Cooke, 1 Vern. Ch. 270, 23 Reprint 
463. 

[a] Where a mortgagee entered, 
preventing junior encumbrancers 
from entering, but allowed the mort- 
gagor to retain the possession and 
receive the rents and profits, he was 
held liable to account to the junior 
mortgagees for the profits he might 
have received. Coppring v. Cooke, 1 
Vern. Ch. 270, 23 Reprint 463. Com- 
pare: Elly v, “Lurpin, <750 Monrss. (to 
the same effect, but basing the liabil- 
ity also on the ground that the 
mortgagee in such case was guilty 
of neglect of his duty to realize a 
reasonable rental out of the prop- 
erty). 

[b] Assignment by mortgagee 
after taking possession.—(1) A 
mortgagee who assigned the mort- 
gage after he had been in possession 
under it is nevertheless obliged to 
account for the rents and profits for 
the time that he was in possession. 
Fritz v. Simpson, 34 N. J. Eq. 436. 
(2) If the mortgagor did not have 
actual notice of the assignment, the 
mortgagee is accountable for the 
rents and profits up to the time when 
the assignment was recorded. Acker- 
son v. Lodi Branch R. Co’, 31,N. J. 
Eq. 42. 

{c] Assignee of mortgage.—An 
assignee of a mortgage, already in 
possession as purchaser of the equity 
of redemption, must account for the 
rents and profits from the date of 
the assignment, and not merely from 
the subsequent time when he elected 
not to consider the mortgage ex- 
tinguished. Gibson vy. Crehore, 5 
Pick. (Mass.) 146. 

{[d] Redemption by widow.—On a 
bill to redeem by the mortgagor’s 
widow, to be let in to her dower, 
the mortgagee is liable to account 
to her for the rents and profits re- 
ceived from the date of his entry 


into possession under the mortgage, 
and not merely from the date of 
her demand. Dela v. Stanwood, 62 
Me. 574. But see Wait v. Savage, 
(Nw J; Ch.) 15 A225. (holdings that 
a mortgagee in possession is en- 
titled to the rents and profits until 
his claim is paid, as against the 
claim of dower of the widow, who 
became the wife of the mortgagor 
after the execution of the mortgage). 

[e] Junior mortgagee subject to 
homestead rights.—Where a junior 
mortgagee, whose mortgage was sub- 
ject to homestead rights of the mort- 
gagors, brought a bill te 
from a prior mortgage, not subject 
to homestead rights, he could require 
such prior mortgagee, who was in 
possession, to account for rents for 
the whole property, including the 
homestead. Richardson y. Wallis, 5 
Allen (Mass.) 78. 

27. Whiteman y. Taber, 205 Ala. 
319, 87 S 353; Stevens v. Brown, 


redeem: 
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any improper use of his power as a mortgagee to 
the loss of a junior encumbrancer, is not charge- 
able with such rents.?° 
able with the rents from the time of his taking 
possession up to final settlement,’® together with 
the value of crops which he has appropriated or 
destroyed,”7 unless some statute limits the period of 
recovery,?® or unless the neglect or laches of the 
mortgagor, or other equitable reasons, induce the 
court to restrict the recovery.?® 
the mortgagee has sold a portion of the mortgaged 


But otherwise he is charge- 


However, where 


Walk. (Mich.) 41. 

[a] Pasturage—Where a mort- 
gagee is charged with rents or rental 
value of the land, he cannot also be 
charged with pasturage. Tinsley v. 
Lovett, 111 Miss. 547, 71 S 817. 

28. See statutory provisions. 

{a] Under particular statutes.— 
(1) A purchaser in good faith from 
the holder of a deed absolute in 
form, which was later declared to be 
a mortgage, is liable to the mortgagor 
who redeems only for the rents and 
profits accruing during the three 
years next preceding redemption, to- 
gether with the rents and profits ac- 
cruing during the time the original 
mortgagee held possession, under the 
statute providing such limited lia- 
bility for persons who enter in good 


faith, believing themselves to be 
owners, under color of title. Green 
v. Maddox, 97 Ark. 397, 134 SW 931. 


(2) & mortgagee in possession who 
purchases the land at foreclosure 
sale is thereafter in possession in 
good faith and under color of title, 
within the statute making purchas- 
ers in such circumstances liable only 
for rents and profits for one year 
before redemption or ouster, not- 
withstanding he knew at the time of 
purchasing that the sale was likely 
to be set aside because of his being 
already in possession. Cornelius v. 
Bishop, 205 Ala. 503, 88 S 592. (3) 
Mortgagees who wrongfully take 
possession of the premises without 
foreclosure are, in a suit by the 
mortgagor to redeem and for an ac- 
counting, not within the statute pro- 
viding that ‘persons holding posses- 
sion under color of title in good 
faith, are not responsible for dam- 
ages or rent for more than one year 
before the commencement of the 
suit,’ and must account for rents 
during the whole period of their pos- 


session. Keith v. McLaughlin, 114 
Ala, 60, 68, 21 S 483. (4) Mort- 
gagees in possession under a void 


sale cannot, in the mortgagor’s suit 
to redeem, limit the period for which 
they must account for rents and 
profits to three years as provided by 
the genera: statute of limitations; 
since the mortgagees had the legal 
title, the mortgagor had no remedy 
at law, and therefore the statute of 
limitations does not bar this suit in 
equity, as it would do if the jurisdic- 
tion of law and equity in the matter 
were concurrent. Gelston v. Thomp- 
son, 29 Md. 595. 

{b] The statute of limitations 
has been applied to prevent the 
charging of a mortgagee with rents 
received or accrued more than six 
years prior to the action to redeem. 


Stillman vy. Rosenberg, (Iowa) 78 
NW 913. 
29. Russell v. Southard, 12 How. 


GUS) i39, 13 er eds 927, 

[a] Failure to make counterclaim. 
—The right of the mortgagor to re- 
cover the rents is not lost by his 
failure to make a counterclaim there- 
for in the foreclosure suit. Freeman 
v. Campbell, 109 Cal. 360, 42 P 35. 

[b] After the approval by the 
court of the final account of a 
mortgagee for benefit of creditors, 
wherein no allowance for rents was 
made upon the debts secured, the 
mortgagor coming in to redeem can- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


¥ 
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property, and accounts for the sale price thereof, 
he is not chargeable with the rents or profits of 
the portion so sold, from and after the date of 
sale,*° and a ratification by the mortgagor of such 
sale will prevent him from claiming such rents and 
profits.** An agreement between the mortgagor and 
the mortgagee that the latter shall have the oceu- 
pation of the premises without being accountable 


for rents and profits requires some 


tion to support it than mere forbearance to fore- 
close the mortgage, where the debt bears interest.32 

Where the mortgagee has made valuable improve- 
ments on the premises, he is not to be charged with 
a rent measured by the value of the property as thus 
improved, but by the value of the property exclusive 
of such improvements,** except where he is allowed 
the cost or value of the improvements,** in which 


ease he must account for rents of 
improved.*® 

not surcharge the mortgagee with 
any rents, at least where the evi- 
dence does not show that any were 
collected, or where it appears that 
if any had been collected they would 
have been absorbed by the debts in- 
tended to be secured by the mort- 
Helfenstein’s Hst., 135 Pa. 293, 


gage. 
20 A 151. 
{c] Where the mortgaged prem- 


ises are insufficient security, it has 
been held in England that a mort- 
gagee in possession may open mines 
or cut timber, so long as he acts 
bona fide and without wanton de- 
struction or waste, and will be liable 
to account only for the net profits of 
the operations, although where the 
security is sufficient he must account 
for the gross receipts without di- 
minution for expenses. Millett v. 
Davey, 31 Beav. 470, 54 Reprint 1221. 

30. Borst v. Boyd, 3 Sandf. Ch. 
TING Ys) SOL, 

Borst v. Boyd, supra. 

32. Anderson v. Lanterman, 
Oh. St. 104. 

33. AlJa—Cornelius vy. Bishop, 205 
Ala. 503, 88 S 592; American Free- 
hold Land Mortg. Co. v. Pollard, 132 
Ala. 155, 32 S 630; Dozier v. Mitchell, 
65 Ala. 511. 

Ark.—Burns vy. Williams, 147 Ark. 
608, 228 SW 726. 

Ca].—Hidden v. Jordan, 28 Cal. 301. 
Armstrong, 79 


27 


Ind.—Catterlin v. 


Ind. 514. 
Ilowa.—Montgomery v. Chadwick, 7 


Iowa 114. 

Ky.—Bowen v. Boughner, 189 Ky. 
107, 224 SW 653. 

Merrill, 91 Me. 

340, 40 A 132. 

N. Y.—Moore v. 

385. 

Oh.—McArthur v. Franklin, 16 Oh. 

Stes. 


Me.—Bradley v. 
; Cable, 1 Johns. 
Ch. 38 
Vi Howardeyv. Clark, T72.Vitz 229, 


48 A 656. But see Merriam v. Bar- 
ton, 14 Vt. 501 (holding that, where 
valuable improvements were made 


upon the land during the mortgagee’s 
possession, by a person having no 
right thereon and claiming under 
neither the mortgagor nor mortgagee, 
the mortgagee was liable to account 
for rents received on account of such 
improvements). 

Eng.—Bright v. Campbell, 54 L. J. 
Chy 1077; 

Compare Stoney v. Shultz, 10 S. C. 
Eq. 465, 27 AmD 429 (holding that, 
where the mortgagor had sold the 
mortgaged premises and the pur- 
chasers had improved them, the 
mortgagee was entitled to receive 
and apply upon his mortgage only 
such portion of the rents as repre- 
sented the value of the premises 
without improvements). 


34. Compensation for .improve- 
ments see supra §§ 632-636; and in- 
fra § 2235. 


35. Dozier v. Mitchell, 65 Ala. 511; 
Montgomery v. Chadwick, 7 Iowa 114; 
Parnell v. Goff, 32 Okl. 470, 122 P 
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other considera- 


the property as 
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Interest. The mortgagee will not be charged with 
interest on the rents received by him unless there 
are special circumstances making it proper so to 
charge him,** as where he has not applied the rents 
chargeable to him to payment of the interest on the 
debt,*” although it is the rule to charge interest on 
the rents where the mortgagee continues to hold 
the possession after his mortgage debt has been 
paid in full;?8 and where the rents exceed the an- 
nual interest on the mortgage debt, the mortgagor 
should be allowed interest on the surplus, to keep 
pace with the interest on the debt;*® but the in-— 
terest should not be compounded.*°? 

[§ 2227] (b) Mortgagee Personally Retaining Pos- 
session. If the mortgagee personally retains posses- 
sion of the mortgaged premises, he will be charge- 
able on his accounting with the reasonable value of 
the use and occupation thereof, amounting to the 


fair rental value of the premises for the period,*? 


653. Compare McGuire v. Halloran, 
182 Iowa 209, 160 NW 868, 165 NW 
405 (where a mortgagee in possession 
was not charged with rents upon the 
increased value of the premises re- 
sulting from improvements made by 
him, although he was credited with 
the cost of such improvements under 
a contract between the parties pro- 
viding therefor). 

36. U. S.—Gordon y. Lewis, 10 F. 
Cas. No. 5,613, 2 Sumn, 143. 

Ala.—Hogan v. Stone, 1 Ala. 496, 
385 AmD 39. 

Ky.—Breckenridge v. Brooks, 2 A. 
K. Marsh. 335, 12 AmD 401. 
ype et mp ag es vy. Crehore, 5 Pick. 

Eng.—National Bank of Australa- 
sia v. United Hand-In-Hand, ete., Co., 
4 App. Cas, 391. 

Compare Lines v. Brandon, 129 Ark. 
27, 194 SW 867 (where the court said 
that unless the rents for each year 
exceeded the interest on the princi- 
pal debt, it is improper to allow in- 
terest on the rents). 

{a] Beason for rule—‘‘The mort- 
gagor can at any time, regain the 


‘| possession of the property, by paying 


the debt. If he does not do so, and 
the mortgagee is at the trouble of 
paying himself, it is not reasonable 
that he should be charged with inter- 
est on the amount thus received, 1n 
small sums and at remote intervals, 
which are never of so much value as 
when the whole amount is received 
at once.’ Hogan v. Stone, 1 Ala. 
496, 500, 35 AmD 39. 

37. Stillman v. Rosenberg, (Iowa) 
78 NW 913; Walter v. Calhoun, 88 
Kant. 80,29" Pa Gas 

[a] In such case, ‘‘of course, if 
the mortgagee is entitled to interest 
on his debt the mortgagor should 
receive interest on the rents.” Wal- 
ter v. Calhoun, 88 Kan. 801, 804, 129 
IPA 

ss. Gordon v. Lewis, 10 F. Cas. 
No. 5,613, 2 Sumn. 148; Greer v. Tur- 
ner, 36 Ark. 17; Trimleston v. Hamill, 
1 Ball & B. 377; Quarrell v. Beck- 
ford, 1 Madd. 269, 56 Reprint 100, 14 
Ves; Jr. 177, 33 Reprint 488; Arch- 
deacon v. Bowes, McClell. 149, 148 
Reprint 62, 18 Price 353, 147 Reprint 
1015; Wilson v. Metcalfe, 1 Russ. 530, 
46 EngCh 472, 38 Reprint 204; Llovd 
v. Jones, 12 Sim. 491, 35 EngCh 415, 
59 Reprint 1221; Crippen v. Ogilvie, 
15 Grant Ch. (Ont.) 568. 

[a] Where rents are retained un- 
der a mistake, the mortgagee, suppos- 
ing the rights of the mortgagor were 
extinguished, will not be charged 
with interest until after notice of the 
adverse claim. Gordon vy. Lewis, 10 
F. Cas. No. 5,613, 2 Sumn. 143. Com- 
pare Green v. Westcott, 13 Wis. 606 
(holding that the fact that the mort- 
gagee believed himself to have good 
title is immaterial, and that being 
only a mortgagee in possession, he 
must account on the same principle 
as any other mortgagee, so is charge- 


able with interest on the surplus of 
rents over interest due on the debt). 

39. Gordon v. Lewis, 10 F. Cas. 
No. 5,613, 2 Sumn,. 143; Green v. Wes- 
cott, 13 Wis. 606; Shephard v. Elliot, 
4 Madd. 254, 56 Reprint 699. 

§ Spay wae and other rests see infra 

40. Shelley v. Cody, 187 N. Y. 166, 
79 NE 9394. : 

[a] The fact that a mortgagee 
went into possession unlawfully is 
not sufficient to justify compounding 
pra parak ae ee and profits charge- 
able to him. helley v. Cody, 187 
NG WG GG ey IND) 994. bf 

41. U. S.—Peugh v. Davis, 113 U. 
Sy O42erbe SCty 6225 228) Mya led amide a 
Iingleman Transp. Co. v. Longwell, 
48 Bed. 129; Dexter v. Arnold, 7 F, 
Cas. No. 3,858, 2 Sumn. 108; Gordon 
v. Lewis, 10 EF. Cas. No. 5,613; 2 
Sumn. 143. 

Ala.—Cornelius v. Bishop, 205. Ala. 
503, 88 S 592; American Freehold 
Land Mortg. Co. v. Pollard, 132 Ala. 
155, 32 S 630; Dozier v. Mitchell, 65 
Ala, 511. 

Ew Cee Peuen vee Vays, ISZADVC ws: 

.—Jones v. aramore, 14 7 
825, 102 SE 526. aha 

Ill.—Dyer v. Brown, 82 Ill. A. 17. 

Ind.—Johnson y, Miller, Wils. 416. 

Iowa.—McGuire v. Halloran, 182 
Iowa 209, 160 NW 363, 165 NW 405; 
Kinkead v. Peet, 153 Iowa 199, 132 
NW 1095; Stillman v. Rosenberg, 78 
NW 913; Barnett v. Nelson, 54 Iowa 
Alf BW ee 37 AmR 183. 

an.—Walter v. Calhoun, 8 n. 
801, 129 P 1176. ee 

Ky.—Moore v. Williamson, 201 Ky. 
561, 257 SW 711; Bowen vy. Boughner, 
189 Ky. 107, 224 SW 653. 

Maes Wood v. Beitouy 9) Pick aaa 

ich.— Miller v. eter, 158 ich. 
336, 122 NW 780. : xi 

Minn.—Grannis_ v. Hitchcock, 118 

eae 462, 137 NW 186. 
iss.—Tinsley v. Lovett, 111 Miss. 
547, 71 S 817. i 

Mont.—Toole v. Weirick, 39 Mont. 
3595, 102 -P 590, 592, 593) 183° AmSR 
576 [cit Cyc]. 

HN H.—Clark v. Clark, 62 N. Ho. 

N. J.—Brown vy. Berry, 89 N. J. Eq. 
230, 108 A 51; Ketchum v. Bell, 72 
N. J. Eq. 907, 67 A 30; Leeds v. Gif- 
ford, 41 N. J. Ea. 464, 5 A 795; Daw- 
son v. Drake, 30 N. J. Eq. 601; Moore 
v. Degraw, 5 N. J. Eq. 346; Hill v. 
White, 1 N. J. Eq. 435. 

Ni Y¥s— Shelley? viiCody,; v1.87 Nw Wye 
166, 79 NE 994; Morris v. Budlong, 
78 N. Y. 5438 [rev 16 Hun 570]; Van 
Buren vy. Olmstead, 5 Paige 9. 

N. D.—Blessett v. Turcotte, 23 N. 
D. 417, 186 NW 945. 
ae: C.—Boyce v. Boyce, 27 S. C. Ea. 


Vt.—Still v. Buzzell, 60 Vt. 478, 
ee 209; Sanders v. Wilson, 34 Vt. 

W. Va—tLiskey vy. Snyder, 66 W. 
Va. 149, 66 SE 702. Z 
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even though he actually made nothing or ineurred 
net losses throughout the time of his possession.*® 
The reasonable rental value is to be determined with- 
out respect to the vendible value of the property, 
and is not the maximum rental value, representing 
the fullest capacity of the land,’ but only the value 
of the use of the land as ordinarily used by ordi- 
narily prudent men in the locality. 

(c) Premises Leased to Tenants. <A 
mortgagee in possession, who leases the premises to 
tenants, is bound to exereise reasonable eare and 
diligence in their seleetion and in renting the prop- 
erty on advantageous terms, and his accountability 
for rents and profits is not limited to what he aetu- 
ally received if it appears that more could have 
been obtained by the exercise of such care and dili- 
genee; but on the other hand he cannot be charged 
with what the premises might have been made to 


[§ 


2998] 


Eng.—In re McKinley, 7 Ir.. Eq. 
467; Gregg v. Arrett, Sau. & Se. 674 

Ont.—Bullen v. Renwick, 9 Grant 
Ch. 202; Pipe v. Shafer, 1 Ch. Chamb. 
251. 

Compare Reichert v. Sooy-Smith, 
85 Or. 251, 165 P 1174, 1184 (holding 
that, under the statute giving a pur- 
chaser at foreclosure sale the right 
to possession during the statutory 
period for redemption, such pur- 
chaser in possession is not charge- 
able with rents or profits unless he 
has collected rents from a_ tenant 
whom he found in possession or 
unless he has in truth acquired no 
profits out of his possession). 


[a] Beasons for rmle—(1) If a 
mortgagee judiciously rents the 
prenrises to a third person he is 


chargeable only with the amount of 


rent received; but when the mort- 
Sagee himself goes into possession 


the 
the 


a different rule applies, because 
net proceeds are known only to 
mortgagee. Barnett v. Nelson, 54 
Iowa 41,.6 NW 49, 37 AmR 188. (2) 
“When the mortgagee himself occu- 
pies, and especially when the prem- 
ises are a farm in cultivation, upon 
which labor and expenditures are to 
be bestowec, to produce annual crops, 
and profits, the mortgagee will be 
charged with such sums as will bea 
fair rent for the premises, without 
regard to what he may, in fact, have 
realized, as profits, from the use of 
it. The rule is founded in sound 
policy, for the reason that the par- 
ticular items of expenditure, in labor 
or otherwise, as well as the profits 
received, are wholly within the 


knowledge of the mortgagee, and if 
he is not disposed to render a full 


and honest account, it would be tm- 
possible for the mortgagor to show 
them, or to establish errors in the 
mortgagee’s account.” Sanders v. 
Wilson, 84 Vt. 318, 821 [quot Barnett 
v. Nelson, supra]. 

[b] The amount actually received 
from the sale of crops may be evi- 
dence of the reasonable value of the 
use of the land, but it is not conclu- 
sive upon the mortgagor. Walter v, 
Calhoun, 88 Kan. 801, 129 P 1176. 

{c] Reasonable rental, rather than 
that provided by contract between 
mortgagor and mortgagee, under 
which the latter is in possession, 
governs the amount with which the 
mortgagee will be charged after his 
wrongful refusal to allow redemp- 
tion, McGuire v. Halloran, 188 Iowa 
479, 176 NW 878. 

[a] Valueless property.—(1) Since 
a mortgagee in possession is liable 
only for reasonable rental, he is not 
liable for any amount where his pos- 
session was only constructive and the 
land was open, uninclosed, without 
buildings, and worthless in its actual 
condition. Peugh y. Davis, 113 U. S. 
542, 5 SCt 622, 28 L. ed. 1127.. (2) 
Nor will a mortgagee of a house, 
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in such ease.>% 
having taken possession of it, be 
charged with an occupation rent 


while it was in such a ruinous state 
that no rent could have been obtained 
for it. Marshall v. Cave, 3 L. J..Ch. 
OO; 8.5%. 

le] Character of possession. — 
Where the mortgagee occupies the 
premises in some other character or 
under another claim of title than 
that of a mortgagee, this rule does 
not apply. Young v. Omohundro, 69 
Ma. 424, 16 A 120; Sisson v. Tate, 114 
Mass. 497. 


42. Sanders v. Wilson, 34 Vt. 318. 

43. Bowen v. Boughner, 189 Ky. 
107, 224 SW 658. 

44. Morris v. Budlong, 78 N. Y. 
5643 [rev 16 Hun 570]; Blessett v. 
Turcotte, 23 N. D. 417, 186 NW 946. 

45. Blessett v. Turcotte, supra. 

[a] Basis of evaluation.—‘We do 


not, however, believe with appellants 
that the rental value should be based 
upon rental values prevailing in lo- 
ealities where the highest efficiency 
in agriculture prevails, but on the 
value of the use of the land as ordi- 
narily used by ordinarily prudent 
men in the locality. Nor do we be- 
lieve that it should be based upon 
the theory that all of the land was 
cultivated or utilized. The rental 
value, we believe, should be based 
upon the acreage actually cultivated, 
as cultivated land, and upon the re- 
mainder as wild land. ... It is the 
average value, and. not the value for 
any particular year, that we must ar- 


rive at.” Blessett v. Turcotte, 23 
N. D. 417, 482, 489, 186 NW 945. 
46. U. S.—Jewett v. Cunard, 13 


F. Cas. No. 7,810, 3 Woodb. & M. 277. 

Ala.—Pollard v. American Freehold 
Land Mortg. Co., 139 Ala, 183, 35 S 
767; American Freehold Land Mortg. 
Co. v. Pollard, 132 Ala, 155, 32 S 630; 
Gresham v. Ware, 79 Ala. 192; Butts 
vy. Broughton, 72 Ala. 294; Dozier v. 


Mitchell, 65 Ala. 611; Barron v. 
Paulling, 38 Ala. 292; Davenport v. 


Bartlett, 9 Ala. 179; Hogan v. Stone, 
1 Ala. 496, 85 AmD 89. 

Ark.—Greer v. Turner, 86 Ark. 17. 

Cal.—Murdock v. Clarke, 90 Cal. 
P 275; Murdock v. Clarke, 59 
Cal. 683. 

Ill.—Jackson v. Lynch, 129 Ill. 72, 
21 NE 580, 22 NE 246; Pinneo v. 
Goodspeed, 120 Ill 524, 12 NE 196 
{aff 22 [ll A. 50]; Moshier v. Norton, 
100 Ill. 68; Clark vy. Finlon, 90 Ill. 
245; Harper v. Ely, 70 Ill. 581; Me- 
Connel v. Holobush, 11 Ill. 61; Ste- 
vens v. Payne, 42 Ill, A. 202; Rooney 
v. Crary, 11 Ill. A. 218; Magnusson 
v. Charleson, 9 Ill. A. 194. : 


Ky.—Frey v. Campbell, 3 SW 3868, 
8 KyL 772. 

Me.—Milliken y. Bailey, 61 Me. 
816; Bailey v. Myrick, 52 Me. 132. 

Md.—Booth vy. Baltimore Steam 
Packet Co., 68 Md. 89. 

Mass.—Sibley vy. Garland, 239 


Mass. 20, 131 NE 466; Mills v. Day, 
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yield on the most favorable conditions, unless it 
is shown that he has been guilty of fraud, gross 
negligenee, or willful mismanagemen 
rule, the mortgagee may be surcharged if he leases 
the premises to a tenant who is notoriously in- 
solvent,*? or allows such tenant to remain after a 
reasonable time for expelling him,** or if he permits 
a tenant to occupy the premises without paying 
rent,*® or if he lets the property with such restric- 
tions in the lease as necessarily lower the rent.®° 
Bad faith of the mortgagee is sufficient ground for 
charging him with the rents and profits that he 
might have made.®! 
tify surcharging him if he fails to collect the rents 
when he could have done so,5? and he cannot escape 
liability by showing that tenants defrauded him if 
a provident owner would have collected the rents 
He has no right to remit a part of 


t.46 


Under this 


It is negligence such as to jus- 


206 Mass. 530, 92 NE 803; Long v. 
Richards, 470 Mass. 120, 48 NE 1083, 
64 AmSR 281; Brown vy. South Bos- 
ton Sav. Bank, 148 Mass. 300, 19 NE 
382; Donohue v. Chase, 139 Mass. 407, 
2 NE 84; Montague v. Boston, etc., 
R. Co., 124 Mass. 242; Gerrish v: 
Black, 104 Mass. 400; Richardson v. 
Wallis, 5 Allen 78; Strong v. Blan- 
chard, 4 Allen 538; Nugent v. Riley, 1 
Netc. 117, 35 AmD 355. 


Mich.—Barnard y. Jennison, 27 
Mich. 230. 
Miss.—National Mut. Bldg., etc., 


Assoc. v.. Houston, 81 Miss. 386, 82 S 
911; Worthington y. Wilmot, 59 

Miss. 608. \ 
Mo.—Smith v. Dickerson, 199 SW 
956; Stevenson v. Edwards, 98 Mo. 
Johnson, 


622, 12 SW 255; Turner v. 
95 Mo. 4381, 7 SW 570, 6 AmSR 62; 
105 


Ely v. Turpin, 75 Mo. 83. 
Nebr.—Hays v. Christiansen, 
Nebr. 586, 181 NW 3879; White v. At- 
are Lumber Co., 49 Nebr. 82, 68 NW 
59. 
Drake, 30 N. J. 


N. J.—Dawson v. 
Eq. 601; Hamburgh Mfg. Co. v..Ed- 
sall, 12 N. J. Eq. 392; Hill v. White, 
LaN Sod. 435. . 

N, Y.—Hubbell v. Moulson, 53 N. 
Y. 225, 18 AmR 519; Walsh v. Rut- 
fers B. Ins. Co., 13 AbbPr 83. 

Oh.—O’Donnell v.. Dum, 10 Oh. 
Dec. (Reprint) 48, 18 CincLBul 203. 

Pa.—Helfenstein’s Est., 1385 Pa. 
293,20 A 151; Myers’ App., 42 Pa. 518. 

R. I1—Chapman v. Cooney, 25 R. I. 
657, 57 A 928. 

Vt.—Still v. Buzzell, 60 Vt. 478, 12 
A 209;‘Sanders v. Wilson, 34 Vt. 318. 

Va.—Robertson y, Campbell, 2 Call 
(6 Va.) 421. é 

Eng.—Noyes v. Pollock, 30 Ch. D. 
336; Chaplin v. Young, 33 Beav. 330, 
55 Reprint 395; Heales v. McMurray, 
23 Beay. 401, 538 Reprint 157; Parkin- 
son v. Hanbury, 2 De G. J. & S. 450, 


67 EngCh 350, 46 Reprint 449; 
Anonymous, bLAVern. Ch. -455 285 Re= 
print 298; Hughes v. Williams, 12 


Ves. Jr. 4938, 33 Reprint 187. 

Ont.—Merriam v. Cronk, 21 Grant 
Ch. 60; Waddell v. McColl, 14 Grant 
Gheratily 

See also cases infra this section. 

Liability for rents and profits 
generally see supra § 606 text and 
notes 49-52. 

47. Hagthorp v. Hook, 1 Gill & J. 
(Mad.) 270; Miller v. Lincoln, 6 Gray 
(Mass.) 556. 

48. Greer vy. Turner, 36 Ark. 17. 

49. Thayer yv. Richards, 19 Pick. 


(Mass.) 898. 
50. White v. City of London 
170 Mass. 


Brewery, 42 Ch. D. 237. 

51. Long v. Richards, 

120, 48 NE 1083, 64 AmSR 281. 

52. Butts v. Broughton, 72 Ala. 
294; Froud v. Merritt, 99 Iowa 410, 
68 NW_728; Brandon vy. Brandon, 10 
Wkly. Rep. 287. 


5S. Froud v. Merritt, 99 I 
68 NW 728. xe 


For later cases, developments and changes In the law see cumulative Annotations, same title, page and note number, 


7 


§§ 2228-2299] 


the rent to the tenant because of an unsuccessful 
season,°* but he does not necessarily incur personal 
responsibility for a shght reduction in the rent 
made for the purpose of keeping a good tenant.°® 
Where the mortgagee is in willful default to make 
repairs required by the terms of his agreement with 
the mortgagor, and by reason of such default he 
loses a tenant, he is chargeable with the rental 
value of the property and not merely with rents 
received ;°° but failure to repair has been held not 
to entitle the mortgagor to a surcharge for the rents 
that might have been collected if the premises had 
been kept in good repair, in the case of a mortgagee 
who took possession under foreclosure, believing 
himself to be the owner.®’ He is not bound to 
engage 1n adventure and speculation in connection 
with the property,°® and it has been held that, where 
the mortgaged property was a hotel, the mortgagee 
was not bound to permit the keeping of a bar for 
the sale of liquors, although he could have obtained 
a higher rent by allowing that privilege.°® If he 
does in fact exercise care and diligence in making 


an advantageous lease, he is not to be charged with. 


more than the rent actually received merely be- 
cause, after the letting, some one offered him a 
higher rent.®° 

Management by agent. If he manages the prop- 
erty through an agent, selected with due care, and 
if the agent exercises reasonable care to keep the 
property rented at a fair rental, then the mortgagee 
is accountable only for the rents actually received,** 
but when the agent is negligent, he is liable as prin- 
cipal and chargeable with the care and diligence of 
a prudent owner.°? 

Tenant of mortgagor. When the mortgagee finds 
a tenant in possession by lease from the mortgagor, 
and eollects the agreed rent, the mortgagor cannot 
require him to account for any greater amount.®* 

Loss caused by mortgagor. If the mortgagee fails 
to rent the premises because of the hostile acts of 
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the mortgagor, which cause prospective tenants to 


abandon negotiations and prevent him from finding 


a tenant, he will not be charged with rents or profits 
during the period the premises were vacant,°4 nor 
is he so chargeable where the mortgagor prevented 
him from collecting rents from a tenant already 
in occupancy by notifying the tenant not to pay 
them to the mortgagee.® 

Estoppel. A mortgagor may be estopped to charge 
the mortgagee with more than the rents actually 
collected, as where he has assisted in renting the 
premises and has approved the account of rents 
without complaining of any want of diligence.®¢ 

Burden of proof. In taking an accounting, the 
burden is not on the mortgagee to prove that he 
made the most of the mortgaged property while in 
his possession,®? but rather upon the redemptioner 
to show that he did not;°* if such showing is made, 
the burden is thrown back upon him to prove due 
diligence or other matter of excuse.°® Where a 
mortgagee keeps no accounts of the rents and profits 
received by him, or they cannot be ascertained, he 
is chargeable with what he may be presumed to 
have received,’® which is the fair rental value. 

[§ 2229] (4) Application to Debt. Rents and 
profits received by a mortgagee in possession, or 
chargeable to him, must in equity be applied in re-. 
duction of the mortgage debt,’? first to the interest 
and then on the principal,’* and no portion thereof 
can, without the consent of the mortgagor, be ap- 
pled to any general or unsecured indebtedness ex- 
isting between the parties.“* If there are several 
debts secured by the same mortgage, or if the same 
person is the holder of successive mortgages upon 
the same property, the application of the rents and 
profits as between the various obligations will be 
made by the court, in the absence of any specific 
appropriation by the debtor;75 under the civil law 
doctrine relating to indefinite payments, such appli- 
cation was made as was for the best interest of 


Carroll v. Tomlinson, 192 I11. 
398, 61 NE 484, 85 AmSR 344. 

55. Chapman vy. Cooney, 25 R. I. 
657, 57 A 928. 

56. Donaldson v. Aa tS: 
Cc. 200, 99 SE 835. ; 

57. Williams v. Box, 24 Man. 31, 
15 DomLR 261, 26 WestLR 461, 5 
WestWkly 912 [rev 12 DomLR 90, 24 
WestLR 93, 4 WestWkly 244]. 


Temple, 


58. Hughes v. Williams, 12 Ves. 
Jr. 493, 33 Reprint 187. 

59. Curtiss v. Sheldon, 91 Mich. 
390, 51 NW 1057. 

60. Hubbard v. Shaw, 12 Allen 
(Mass.) 120. Compare Montague v. 
Boston, ete., R. Co., 124 Mass, 242 


(holding that, where a master sur- 
charged a mortgagee in possession 
with a reasonable rent, he was not 
required to allow a still higher rent 
because of evidence that a_ rent 
larger than that had been offered, the 
evidence not showing the names of 
the persors for whom the offerer 
assumed to act nor that he had au- 
thority to act for them). 

61. Toole v. Weirick, 39 Mont. 359, 
102 P 590, 592, 5938, 133 AmSR 576 
[eit Cyc]. 

’ Montague v. Boston, etc, R. 
Co., 


124 Mass. 242. 

68. Eldriedge v. Hoefer, 52 Or. 
PAO SP i266) 94 eb 63,8 19.6 ae 
1105. ; 

64, La Forest v. William L. Blake 


Co., 100 Me. 218, 60 A 899. 

65. Griffen v. Cooper, 73 N. J. Eq. 
465, 74 N. J. Ea. 16, 68 A 1095. 

66. Emil Kiewert Co. v. Juneau, 
78 Bed. 708, 24 CCA 294. ° 

67. Metcalf v. Campion, 1 Molloy 


238 
52 Or. 


68. Eldriedge v. Hoefer, 


241, 93 P 246, 94, P 563, 96 P 1105; 
Metcalf v. Campion, 1 Molloy 2388. 

69. Metcalf v. Campion, supra; 
Brandon v. Brandon, 10 Wkly. Rep. 
287. 

70..5 Dexter ‘v. Arnold; +7 shs 1Cas. 
No. 3,858, 2 Sumn, 108. 

71. Gordon v. Lewis, 10 F. Cas. 
No. 5,618, 2 Sumn, 143; Wise v. Lay- 
man, (Ind. A.) 144 NE 564; Mont- 
gomery v. Chadwick, 7 Iowa 114; 
Toole v. Weirick, 39 Mont. 359, 102 
P 590, 133 AmSR 576. 

72. Ark.—Jefferson v. 
538 Ark. 545, 14 SW 903. 

Conn.—Chamberlain vy. Connecticut 
Cent. ate Con. 54y Connie 7219) PAS 24:4): 
Mallory v. Hitchcock, 29 Conn. 127; 
Harrison v. Wyse, 24 Conn. 1, 63 
AmD 151; Kellogg v. Rockwell, 19 
Conn. 446. 

Ill.—Joliet First Nat. Bank v. Illi- 
nois Steel Co., 174 Ill. 140, 51 NE 
200; Jackson v. Lynch, 129 Ill. 72, 
21 NE 580, 22 NE 246; Mosier v. 
Norton, 83 Ill. 519; Lancaster v. 
Prussing, 139 Ill. A. 338. See Hansen 
v. Cole, 189 Ill. A. 19; Glos v. Roach, 


Edrington, 


80 Ill. A. 283 [aff 181 Ill. 440, 54 NE 
1022]. : 

Iowa.—Huston vy. Stringham, 21 
Iowa 36. 


Mich.—Shouler v. Bonander, 80 
Mich. 531, 45 NW 487. 

Minn.—Longfellow  v. 
Minn. 307, 72 NW 118. 

N. J.—Denman v. Nelson, 31 N. J. 
Eq. 452. 

N. Y.—Hubbell v. Moulson, 53 N. 
Y. 225, 138 AmR 619; Ruckman v. As- 
tor, 9 Paige 517; Wolcott v. Sullivan, 
6 Paige 117. 

S. C.—Witte v. Clark, 17 S. C. 313. 

Va.—Clarke v. Curtis, 1 Gratt. (42 


Fisher, 69 


Va.) 289. 

Eng.—Fulthrope v. Foster, 1 Vern. 
Ch. 476, 23 Reprint 602. 

72. Ala—Blum vy. Mitchell, 59 
Ala. 535; Powell v. Williams, 14 Ada. 
476, 48 AmD 105. 

l.—Moshier v. Norton, 100 Ill. 63; 
McConnel v. Holobush, 11 Ill. 61. 

Mass.—Reed v. Reed, 10 Pick. 398; 
Saunders y. Frost, 5 Pick. 259, 16 
price 394; Gibson v. Crehore, 5 Pick. 
ore te Walton v. Withington, 9 Mo. 

Pa.—Reitenbaugh vy. Ludwi 
Pa. 131. Wear 4 
AAC EE eget ae 3 Ve WVarneraaGun vite 


{a] Retention of profits! in lieu of 
interest on the debt will not be per- 
mitted, although the parties have 
agreed for it, where the amount of 
the profits is proportionately so large 
as to render such arrangement alto- 
gether unjust and unreasonable. > 
Fulthrope v. Foster, 1 Vern. Ch. 476 
23 Reprint 602. ‘ 

Annual and other rests see 
§ 2230. 

Welsh mortgages see supra § 6. 

74 Ala.—Johnson y. Thomas, 77 
Ala. 367. 

Ark.—Caldwell v. Hall, 49 * 

1 SW 62, 4 AmSR 64. seagstea 


infra 


Cal.—Demick yv. Cuddihy, 72 ils 
110, 12) R287, L3, P7166! i sue 
Ky.—Tharp v. Feltz, 6 B. Mon. 


* Pa.—Gallagher v. Stern, 8 Pa. Su- 
per. 628. 

Eng.—Montgomery yv. Donohoe, 5 
In..Ch. 495, h 

75. Murdock vy. Clarke, 88 Cal. 384. 
26 P 601. 


494 [42 C.J.] 
the mortgagor, irrespective of its effect upon the 
mortgagee ;’° but in most jurisdictions the rule now 
is that the payment should be apphed in such man- 
ner as is most consistent with justice and equity 
and will best protect and maintain the rights of 
both parties.77 Accordingly, when the interest of 
the debtor cannot be promoted by any particular 
application of the rents and profits, the mortgagee 
may generally apply them in such a manner upon 
the different debts as will be most advantageous 
to himself ;78 but where one of the obligations se- 
cured by the mortgage bears compound interest and 
another bears simple interest, rents must be ap- 
plied so as to extinguish first the one bearing com- 
pound interest.7? Where a mortgage conveys several 
district parcels of land, and the mortgagee takes 
possession of a part only, the rents received or 
chargeable must be applied in reduction of the 
entire debt, and not merely to the relief of the 
parcel from which they were derived.*° There is 
no legal satisfaction of a mortgage, however, in 
the absence of an agreement between the parties, 
merely by the receipt of rents and profits by a mort- 
gagee in possession to an amount sufficient to sat- 
isfy it,8' and until there has been an equitable 
accounting his possession remains that of a mort- 
agee.S? 

5 2230] (5) Annual and Other Rests. <A ‘‘rest’’ 
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is a pause made by an accountant in his entries in 
order to strike a balance upon which to allow in- 
terest ;** and in taking a mortgagee’s account, it is 
the suspension of entries at a particular time or 
at periodical intervals, for the purpose of striking 
a balance between the mortgagee’s credits on the 
one hand, such as interest due him and his expenses 
for taxes and repairs, and the debits against him 
for rents and profits, the rule heing that if there 
is a surplus of rents over and above the eredits al- 
lowed he is to be charged with interest on such 
surplus until the next rest, when the same process 
is repeated.®4 According to the rule of the English 
courts, the allowance of rests is proper- where the 
amount of the rents is considerable or where there 
are other circumstances making such a course just 
and fair,8> but it is by no means an invariable 
practice or an absolute right of the mortgagor,®® and 
special circumstances justifying it must be shown.87 
The mortgagee is not to be charged on the basis 
of rests where interest was in arrears at the time 
of his taking possession,®* although he is so charge- 
able where he retains the possession after the mort- 
gage debt has been fully paid off,®® and after ascer- 
tainment of the time when the debt became fully 
paid, annual rests from that date will be made in 
the account against him.°° When in any year there 
is a surplus of rents and profits over the interest 


76. Murdock v. Clarke, supra. 

[a] Origin of the rule.—‘The 
rules governing the application of 
indefinite payments made by a debtor 
to his creditor to whom he owes dif- 
ferent obligations had their origin 1n 
the civil law; but in those countries 
where the common law prevails, the 
rules of the civil law have been 
greatly modified, and in some_ re- 
spects entirely repudiated. Both 
systems concur int giving * to the 
debtor the right to designate at the 
time of the payment the debt to 
which he wishes the payment ap- 
plied.” Murdock v. Clarke, 88 Cal. 
Soa 3'89) 26 P COL, o 

77. Murdock v. Clarke, supra. 

[a] Under this rule it is the duty 
of the court to apply the payments 
which have been from time to time 
received by the mortgagee to those 
obligations which are most onerous 
to the mortgagor, SO far as such ap- 
plication can be made without im- 
pairing any of the obligations in 
favor of the mortgagee. Murdock v. 
Clarke, 88 Cal. 384, 26 P 601. 

Application of payments generally 
see Payment [30 Cyc 1227 et seq]. 

7g, Murdock v. Clarke, 88 Cal. 384, 
26 P 601; Borel v. Kappeler, 79 Cal. 
342, 21 P 841; Proctor v. Green, 59 
N. H. 350; Leeds v. Gifford, 41 N. J. 
Eq. 464, 5 A 795. 

79. Murdock v. Clarke, 88 Cal. 384, 
296 P 601; Murdock v. Clarke, 3 Cal. 
Unrep. Cas. 265, 24 P 272. 

80. Roulhac v. Jones, 78 Ala. 398. 

81. Hubbell v. Houlson, 53 N. Y. 
225, 18 AmR 519; Smith v. Cross, 85 
Hun 58, 32 NYS 677. 

g2. Hubbell v. Moulson, 53 N. Y. 
225, 18 AmR 519. ; 

{a] Rule applied.cmWhere it was 
shown in an action to foreclose a 
mortgage that the mortgagees had 
been in possession and had received 
rents and profits sufficient in amount 
to pay the mortgage in full, the ac- 
tion of the referee in dismissing the 
action at plaintiffs’ costs was erro- 
neous; the action should have been 
dismissed without costs. Smith vy. 
Cross, 85 Hun 61, 32 NYS 677, 66 
NYSt 61. s 

gg. Anderson L. D. 

84. Mahone v. Williams, 39 Ala. 
202; Van Vronker v. Eastman, 7 
Metc. (Mass.) 157; Chapman y. Coo- 


year. 


NEY, 20. 2 Oot, one As O2en) iy Chey, 
Ryan, 137 Wis. 13, -118 NW 174,-129 


AmSR 1040; Green y. Westcott, 13 
Wis. 606. 
[a] “The two essential points are: 


First, that when there is a surplus 
of receipts in any year above the in- 
terest then due, a rest shall be made, 
and the balance remaining after dis- 
charging the interest shall be applied 
to reduce the principal, so that the 
mortgagee shall not continue to draw 
interest for the face of it, when in 
fact the mortgagee has in his hands 
money that should be applied to re- 
duce the principal, and thereby make 
the interest less for the following 
Secondly, although the amount 
received in any year be insufficient to 
pay the interest accrued, the surplus 
of interest must not be added to the 
principal to swell the amount on 
which interest shall be paid for the 
following year; for that would result 
in the charging of interest upon in- 
terest, which is not allowed; but the 
interest continues on the former prin- 
cipal until the receipts exceed the in- 


terest due.” Jones on Mortgages 
§ 1139) p 766; 
[b] Method of making annual 


rests.—(1) ‘1. State the gross rents, 
received by the defendant, to the end 
of the first year. 2. State the sums 
paid by him for repairs, taxes, and 
a commission for collecting the rents, 
and deduct the same from the gross 
rents, and the balance will show the 
net rents to the end of the year. 
3. Compute the interest on the note 
for one year, and add it to the prin- 
cipal, and the aggregate will show 
the amount due thereon at the end of 
the year. 4. If the net annual rent 
exceeds the year’s interest on the 
note, (as it will,) deduct that rent 
from the amount due, and the bal- 
ance will show the amount remain- 
ing due at the end of the year. 5. At 
the end of the second year, go 
through the same process, taking the 
amount due at the beginning of the 
year aS the new capital to compute 
the year’s interest upon. So to the 
time of judgment.’ Van Vronker v. 
Hastman, .7 Metc. (Mass): 157, 163 
ipereshaw, Ceo.) (2) But there 
should be no rest resulting in com- 
pound interest. Lynch y. Ryan, 137 
Wis. 18, 118 NW 174, 129 AmSR 1040. 


Pes a text and note 91. 
redits to mortgagee see infr 
2232-2235. yin at 
85. Robinson v. Cumming, 2 Atk. 
409, 26 Reprint 646; Patch v. Wild, 
30 Beav. 99, 54 Reprint 826; Morris 
v. Islip, 20 Beav. 654, 52 Reprint 
756; Shephard y. Elliott, 4 Madd. 254, 
56 Reprint 699; Wilson v. Metcalfe, 
Bes 530, 46 EngCh 472, 38 Reprint 


86. Gould v. Tancred, 2 Atk. aos 
26 Reprint 720; Patch v. Wild, 30 
Beav. 99, 54 Reprint 826; Latter v. 
Dashwood, 6 Sim. 462, 9 EngCh 462, 
58 Reprint 667; Goron v. Eakins, 16 
Grant Ch. (Ont.) 363. 

87. Neeson vy. Clarkson, 
97, 30 EngCh 97, 
Wrigley v. Gill, [1905] 1 Ch. 241. 
_[a] “In the absence of special 
circumstances the account against a 
mortgagee in possession is not di- 
rected with rests—that is to say, the 
account of the rents and profits runs 
on from beginning to end without 
reference to the question whether he 
has at any particular time had in ‘his 
hands more than sufficient to pay the 
interest or not, the reason being that 
a mortgagee is not bound to accept 
payment by driblets, but is entitled 


4 Hare 
67 Reprint 576; 


to have the account taken as a whole, 


and not to be treated as repai i 
that account has been oe ene 
eee Senne oy Gee On Le Chen2ae 255 
inswor v. ildi 
pu! ss Wilding, [1905] 
88. 7ilson vy. Cluer, 3 Beav. 136 
43 EngCh 136, 49 Reprint 53: Finch 
v. Brown, 3 Beav. 70, 43 EngCh 70, 49 
Reprint 27; Horlock v. Smith, 1 Goll. 
287, 28 WngCh 287, 63 Reprint 422: 
Nelson v. Booth, 3 De G. & J. 119, 
60 EngCh 92, 44 Reprint 1214; Dob- 
son v. Land, 4 De G. & Sm. 575, 64 
Reprint 963, 8 Hare 216, 32 EngCh 
216, 68 Reprint 337; Davis v. May 
19 Ves. Jr, 383, 34 Reprint 560. ‘ 
89. Elmer y. Loper, 25 N. J. Eq. 
475; Ashworth vy. Lord, 36 Ch. D. 545; 
Wilson v. Metcalfe, 1 Russ. 530, 46 
EngCh 472, 38 Reprint 204; Crippen 
v. Ogilvie, 15 Grant Ch. (Ont.) 568; 
Coldwell v. Hall, 9 Grant Ch. (Ont.) 110, 
Allowance of interest upon rents 
and profits see supra § 2226 text and 
notes 36-40. 
30. Wilson vy. Metcalfe, 1 Russ. 
530, 46 EngCh 472, 38 Reprint 204. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2230-2231] 


on the debt, a rest will ordinarily be directed, and 
interest allowed on such surplus or application of 
it ordered made upon the principal.®! It has also 
been held that, where the mortgagee has made no 
application of the rents to the payment of the debt 
or interest, it is proper to take the account of prin- 
cipal and interest without rests and to allow the 
mortgagor interest on the rents.°? The rules with 
regard to taking an account with rests apply as well 
in cases where the mortgagee is chargeable with an 
occupation rent as where the account is of rents 
and profits received or collected.°? As to the fre- 
quency with which rests should be allowed, it de- 
pends very much upon the circumstances of the 
case and the diseretion of the court, although in 
ordinary cases the rule is to make rests at the periods 
for the payment of interest, whether annually or 
semiannually.®* It is not proper, however, in taking 
the account against a mortgagee in possession who 
has sold a portion of the mortgaged premises, that 
a rest as at the date of such sale should be made 
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and interest;°° and where a mortgagor’s widow 
brings a bill to redeem from a foreclosure to which 
she was not a party, she is entitled to have an ac- 
counting made in the same manner as if no decree 
had been rendered, and accordingly there should be 
no rest made at the time of the rendition of the 
decree or of the confirmation of the sale.*® 

Against the mortgagor. Rests are not ordinarily 
to be.made against the mortgagor; that is, if the 
amount to be accounted for by the mortgagee in 
the way of rents and profits is not sufficient to dis- 
charge the accrued interest on the mortgage debt, 
it is not proper to add the balance of interest to 
the principal of the debt, as this would result in 
compounding the interest.®? 

[§ 2231] d. Liability for Lands Sold.°* Where 
the mortgagee has sold any part of the mortgaged 
land, he must account therefor to the mortgagor,?? 
at least as to those portions for which the pur- 
chasers are not chargeable in a suit to redeem. The 
mortgagee is held liable either for the proceeds* or 


of the rents and profits, but only 


ee Ind.—Johnson y. Miller, Wils. 

Mass.—Reed vy. Reed, 10 Pick. 398. 

Vt.—Gladding v. Warner, 36 Vt. 
4, 
agri v. Wescott, 13 Wis. 

6. 

Eing.—Shephard v. Elliot, 4: Madd. 
254, 56 Reprint 699. Compare Thomp- 
Bon. -vii tiudson,y Tn.0 R.-10 He497 
(where the same rule was applied as 
to a fund received from the sale of a 
portion of the mortgaged estate). 

Interest on rents and profits see 
Supra § 2226 text and notes 36-40. 

Application of rents and profits to 
debt see supra § 2229. 

92. Walter vy. Calhoun, 88 Kan. 
80157129. Py 1176. 

93. Jchnson y. Miller, Wils. (Ind.) 
416; Wilson v. Metcalfe, 1 Russ. 530, 
46 EngCh 472, 38 Reprint 204. 

Occupation rent see supra § 2227 
text and note 41. 

94. Adams v. Sayre, 76 Ala. 509; 
Gibson v. Crehore, 5 Pick. (Mass.) 
ae Graham vy. Walker, 11 Ir. Eq. 


[a] Time of rests.—(1) It has 
been held that, where annual rests 
have been ordered, and rents or prof- 
its in excess of the interest due are 
received by the mortgagee in the in- 
terval between the annual rests, a 
rest should be made on the date of 
such receipt and the subsequent an- 
nual rests computed from that date, 
since otherwise the mortgagee is re- 
ceiving interest for the balance of 
the year on a sum greater than that 
for which he is actually a creditor. 
Binnington v. Harwood, Turn. & R. 
477, 12 EngCh 477, 37 Reprint 1184. 
(2) But in a later case such practice 
was expressly disapproved, and it 
was hetd that a mortgagor would not 
be allowed both periodic rests and 
interest on every payment of the date 


thereof. Graham v. Walker, 11 Ir. 
Eq. 415. 
[b] Semiannual rests are proper 


where the interest on the mortgage 
debt is payable semiannually. Gib- 
son v. Crehore, 5 Pick. (Mass.) 146. 
{c] Annual rests proper.—Under 
a commission to a master directing 
him ‘to cast interest on the rents 
and profits, making proper rests,” it 
was held that if any rests were 
proper, annual rests were undoubt- 
edly to be made. Gordon v. Lewis, 
10 F. Cas. No. 5,618, 2 Sumn. 143. 
[d] A direction to deduct “annual 
rents and profits” in taking an ac- 
count is equivalent to a direction to 


deduct the rents and profits ‘fannu- 
ally.” Gladding v. Warner, 36 Vt. 
54, ; ‘ 

95. Boston Iron Co. v. King, 2 
Cush. (Mass.) 400; Ainsworth  v. 


Wilding, [1905] 1 Ch. 435; Wrigley v. 


of the principal 


Gillie [esd Chia2ads 
5 more eaen for lands sold see infra 
231 


96. 
St. 193 

97. Reed v. Reed, 10 Pick. (Mass.) 
398; French v. Kennedy, {> laxeheloy (GONE 
Y.) 452; Stone v. Seymour, 15 Wend. 
CN. Y.) 19; Jencks v. Alexander, 11 
Paige (N. Y.) 619; Snavely v. Pickle, 
29 Gratt. (70 Va.) 27; Lynch v. Ryan, 
137 Wis. 13, 118 NW 174, 129 AmSR 
1040. And see Wrigley v. Gill, 
[1905] 1 Ch. 241 (holding that, where 
a mortgage provided for compound- 
ing the interest if it became, twenty- 
one days in arrear, the mortgagee in 
possession had the burden of show- 
ing that after the application of the 
rents and profits the interest actually 
was in arrear for such time, before 
he would be entitled to compound it). 

98. Rights of innocent purchasers 
see supra § 149. 

Actions against mortgagee for 
breach of duty by selling property 
see supra §§ 151, 152. 

Liability for sale of personal prop- 
erty see supra § 2222 text and note 92. 


McArthur v. Franklin, 16 Oh. 


99. Ala.—Nelson v. Wadsworth, 
181 Ala. 361, 61 S 895. 
Ark.—Sengel vy. Patrick, 80 Ark. 


384, 97 SW 448; Coffin v. Batesville 
City R. Co., 63 Ark. 602, 40 SW 88. 

Cal.—Benham y. Rowe, 2 Cal. 387, 
56 AmD 342. 

Colo.—Hawkins v. Elston, 58 Colo. 
400, 146 P 254. 

Ill.— Union Mut. L. Ins. Co. v. Slee, 
123) Ll. 67,. 12 NEY 543.5 13--NE) 222. 

Ky.—Veach v. Smith, 107 SW 234, 
32 KyL 851. 

la.—Leger v. Leger, 118 La. 322, 

42 S 951. 

Md.—Hagthorp y. Hook, 1 Gill & 
TH TOe 

Mich.—Clark v. 
83, 51 NW 357. 
A Mo.—Smith v. Dickerson, 199 SW 
56. 

N. J.—Van Orden vy. Budd, 33 N. J. 
Eq. 564 [aff 33 N. J. Eq. 143]. 

N. Y.—Borst v. Boyd, 3 Sandf. Ch. 


Landon, 90 Mich. 


501. 

Tex.—Beauchamp v. Parrish, (Civ. 
A.) 148 SW 333. 

Eng.—Mayer v. Murray, 8 Ch. D. 
‘424, 

Can.—McLean y. Wilkins, 14 Can. 


S. C. 22 [allowing app 13 Ont. A. 467 
(allowing app 10 Ont. 58)]. 

Man.—Giles v. Hamilton Provident, 
etc., Soc., 10 Man. 567. 

[a] A grantee, not in possession, 
under a deed absolute in form but in- 
tended as security, must account to 
the grantor for the proceeds of parts 
of the land sold by him. Veach v. 
Smith, 107 SW 234, 32 KyL 81. 

1. Hagthorp v. Hook, 1 Gill & J. 
(Md.) 270. 


[a] Where land is redeemable 
from vendees.—Where a purchaser at 
foreclosure sale sells the mortgaged 
property after the expiration of the 
term of redemption and the issuance 
of a sheriff’s deed to him, and on ac- 
count of irregularity in the foreclo- 
sure the mortgagor is permitted to 
redeem from the vendees, it is imma- 
terial what the foreclosure sale pur- 
chaser received for the land, and he 
is not accountable therefor to the 
mortgagor. Tualatin Academy v. 
Keene, 59 Or. 496, 117 P 424. 

Mortgagor’s right to redeem from 
Leer pees see supra §§ 147-150. 

2. Ala.—Nelson v. Wadsworth, 
181 Ala. 361, 61 S 895. 

Ark. —Sengel v. Patrick, 80 Ark. 
384, 97 SW 448. 

Colo.—Hawkins v. Elston, 58 Colo. 
400, 146 P 254. 

Ky.—Veach v. Smith, 107 SW 234, 
382 KyL 851. 

La.—Leger v. Leger, 118 La. 322, 
42 S 9651. 

N. J.—Van Orden vy. Budd, 33 N. J. 
Eq. 564 [aff 33 N. J. Eq. 143]. 

5 N. Y.—Borst v. Boyd, 3 Sandf, Ch. 
01. 

Tex.—Beauchamp v. Parrish, (Civ. 
A.) 148 SW 333. 

Can.—McLean v. Wilkins, 14 Can. 
S. C. 22 [allowing app 13 Ont. A, 467 
(allowing app 10 Ont. 58)]. 

Man.—Giles v. Hamilton Provident, 


etc., Soc., 10 Man. 567. 
[a] Amount chargeable to mort- 
gagee.—(1) Although the mort- 


gagee’s sale of the property was 
partly for cash and partly on credit, 
he must be charged with the whole 
price, not the cash consideration only. 
Van Orden v. Budd, 33 N. J. Eq. 564; 
Campbell v. McKinney, 22 Or. 459, 30 
P 231. (2) And if he accepts in pay- 
ment an article of fluctuating value, 
he is chargeable» with the highest 
market value of the property sold. 
Benham v. Rowe, 2 Cal. 387, 56 AmD 
342. (38) If the sale was for money, 
he must account for all he received, 
although he may be able to show as 
a fact that the price was greater 
than the market value. Budd v. Van 
Orden, 33 N. J. Ea. 148. 

[b] Sum awarded in condemna- 
tion proceeding's.— Where part of the 
mortgaged premises was taken and 
the mortgagee was offered £100 as 
compensation, which he refused, and, 
the matter having been referred to 
arbitration, only £30 was awarded, it 
was held on a bill to redeem that he 
was chargeable only with the sum 
awarded. Gunn v. McDonald, 11 
Grant Ch. (Ont.) 104. 

{c] Lots released on sale-—Where 
the mortgage bound the mortgagee to 
release any of the lots covered on 
payment to him of twenty dollars, 
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the value,® at the date of sale,t of the property 
sold, apparently depending upon the circumstances 
of the case, although it has been held that he should 
not be chargeable with more than the amount he 
actually received in the absence of a showing of 
dereliction of duty in making the sale.® The amount 
received from such a sale must be applied as a 
credit upon the indebtedness as of the date of its 
reception,® first to the interest and then to the 
principal,’ and if the mortgagee fails to make such 
application a rest should be made as of the date 
of the receipt of the funds, in taking the account 
against him.’ When the mortgaged property is sold 
by the mortgagee at foreclosure sale for a:sum ex- 
ceeding the amount due on the mortgage, he, and 
not the purchaser, must account to the mortgagor 
for the surplus.® 

[§ 2232] 6. Allowances to Mortgagee—a. In Gen- 
eral. The mortgagee is to be allowed and credited 
in the account with the whole of his mortgage debt 
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if all is then due,!° together with all interest in 
arrears and due,'! and with costs and expenses prop- 
erly incurred by him in proceedings to enforce the 
mortgage or collect the debt,!? or in proceedings to 
defend the estate or the title against hostile at- 
tacks,!* and with all advancements made by him 
to save the estate from forfeiture, injury, or loss." 
Further, he is to be reimbursed for taxes paid by 
him upon the mortgaged property and which it was 
the duty of the mortgagor to pay,'® for the cost 
of insurance taken out by him on the mortgagor’s 
failure to comply with his covenant or agreement 
to insure,!® and for money expended in making 
proper and necessary repairs on the premises.1’ It 
is also a settled rule that the mortgagee may prop- 
erly pay off any encumbrances on the property prior 
to his own, when he finds it necessary to do so for 
the protection of his security, and the money so 
expended will be eredited to him on his account,'® 
in some instances including interest from the date 


the mortgagor is not entitled to 
eredit, on an accounting, for that 
amount for each lot released at his 
request unless it is shown that the 
mortgagee actually received the 
money. Somers vy. Cresse, (N. J. Ch.) 
13 A 238. 

3. Coffin v. Batesville City R. Co.. 
63 Ark. 602, 40 SW 88; Hagthorp v. 
Cook, 1 Gill & J. (Md.) 270; Smith v. 
Dickerson, (Mo.) 199 SW 956; Turner 
v. Johnson, 95 Mo. 431, 7 SW 570, 6 
AmSR 62. 

{a] Extent of liability—(1) A 
mortgagee in possession who has sold 
the mortgaged’ property must ac- 
count to the mortgagor for the pro- 
ceeds of the sale received by him, 
“or which without his wilful default 
might have been so received.” Mayer 
v. Murray, 8 Ch. D. 424. (2) “Where 
the mortgagee disposes of the prem- 
ises and the circumstances do not call 
for the exercise of any vigor, the 
measure of the damage will be the 
value of the land at the date of 
sale.’ Turner v. Johnson, 95 Mo. 
431, 450, 7 SW 570, 6 AmSR 62. 

[b] Reasonable value.—It is not 
conclusive, in fixing the amount with 
which a mortgage is to be charged 
for part of the mortgaged property 
sold by him, that he sold it for the 
highest possible price, although that 
is evidence of its actual value, but if 
it was reasonably worth more, the re- 
demptioner is not bound by the 
amount received. Smith v. Dicker- 
son, (Mo.) 199 SW 956. 

4 Turner v. Johnson, 95 Mo. 431, 
7 SW 570, 6 AmSR 62. 

5. Senger v. Patrick, 80 Ark. 384, 
97 SW 448. 

6 Hawkins v. Elston, 58 Colo. 400, 
146 P 254; Clark v. Pandon, 90 Mich. 
So08 Da NOWrasDds) BOLstwiv. eo OyG.: 83 
Sandf. Ch. (N. Y.) 501; Thompson vy. 
Hudson, L. R. 10 Eq. 497; McLean v. 
Wilkins, 14 Can. S. @ 22 [allowing 
app 13 Ont. A. et, (allowing app 10 
Ont. 58)]. 

7. Thompson y. “Hudson, Tet 0 
Eq. 497. 

Application of proceeds generally 
see supra § 606 text and note 60. 

Application of payments generally 
see Payment [30 Cyc 1227 et seq]. 

8. Thompson vy. Hudson, L. R. 10 
Eq. 497. 

Rests in taking account of rents 
and profits see supra § 2230. 

9. Dailey v. Abbott, 40 Ark. 275; 
Clark v. Smith, 1 N. J. Bq. 121 

10. Amount actually due see supra 
§ 2169 et seq. 

11. American Freehold Land 
Mortg. Co. v. Pollard, 132 Ala, 155, 
32 S 630; Moss v. Odell, 141 Cal. 335, 
74 P 999. 

Interest see supra § 2173. 

12. Gresham v. Ware, 79 Ala. 192; 
Allen v. Robbins, 7 R. I. 33; Ellison 


v. Wright, 3 Russ. 458, 3 EngCh 458, 
38 Reprint 647. But see Wells v. 
Canada’ Trust, etc., Co., 9 Ont. 170, 
176 (where the court said: ‘The gen- 
eral rule is that the mortgagee is not 
allowed to add to his mortgage deht 
the costs of unsuccessful proceed- 
ings at law instituted by himself and 
not undertaken with the approval of 
the mortgagor’’). 

[a] Statutory redemption. — The 
statutes providing for foreclosure and 
redemption usually specify the costs 
which may be charged against the 


redemptioner. See statutory pro- 
visions. 
{[b] Damages for wrongful dis- 


traint—A mortgagee was held not 
entitled to credit itself with damages 
it paid to a tenant in possession of 
the mortgaged premises on account 
of its wrongful distraint of the prop- 
erty where it had not defended his 
action or availed itself of the mort- 
gagor’s offer of assistance and mate- 
rial testimony. Peterborough Real 
Est. Inv. Co. v. Ireton, 5 Ont. 47. 

[c] Expense of investigating title 
and preparing mortgage deed.—In 
England these items are allowed to 
the mortgagee in his account, except 
where he is a solicitor and attended 
to the business in person. Sweetland 
v. Smith, 1 Cromp. & M. 585, 149 Re- 
print 532; Field v. Hopkins, 59 L. J. 
Ch. 174 [aff 44 Ch. D. 524]; Mel- 
bourne vy. Cottrell, 5 Wkly. Rep. 884. 

13. Clark v. Smith, 1 N. J. Eq. 121; 
Blackford v. Davis, L. R. 4 Ch. 304; 
Godfrey v. Watson, 3 Atk, 517, 26 Re- 
print 1098; Horlock vy. Smith, 1 Coll. 
287, 28 EngCh 287, 63 Reprint 422; 
Barry v. Stawell, 1 Dr. & Wal. 618; 
Ramsden v. Langley, 2 Vern. Ch. 536, 
23 Reprint 947; Owen v. Crouch, 5 
Wkly. Rep. 545. 

[a] Rule distinguished. — Where 
the mortgagee has been put to ex- 
pense in defending the title to the 
estate, the defense being for the 
benefit of all parties interested, he 
is entitled to charge such expenses 
against the estate; but if his title to 
the mortgage only is disputed, the 
costs of his defense should not be 
berne by the estate as against parties 
interested in the equity of redemp- 
tion, unless they can be shown to 
have concurred in or assisted the liti- 
gation. Parker v. Watkins, Johns. 
133, 70 Reprint 369. 

Mortgagee’s right in general to 
protect title see supra § 569. 

14. Rowan v. Sharp’s Rifle Mfg. 
Co., 29 Conn. 282; Gilpin v. Brooks, 
226 “Mass. 322, 115 NE 421; Hill v. 
Brown, Drury 426; Burrowes v. Mol- 
loy, 4 Ir. Eq. 482. Compare Reichert 
v. Sooy-Smith, 85 Or. 251, 165 P 1174, 
1184 (holding that a purchaser at 
foreclosure sale cannot charge the 
redemptioner with expense incurred 


in protecting the estate from loss or 
injury, since the statute regarding 
redemption only requires the pay- 
ment by the redemptioner of the pur- 
chase money, interest, and taxes, but 
intimating that a mortgagee in pos- 
session before foreclosure might be 
allowed for such exXpenses). 

{a] Mortgage of leasehold.—This 
rule applies particularly in the case 
of a mortgage of a leasehold interest, 
where the mortgagee is entitled to be 
credited for sums paid by him for 
arrears of rent to the ground land- 
lord or for renewal fines. Woolley v. 
Drage, 2 Anstr. 551, 145 Reprint 964; 
Hamilton v. Denny, 1 Ball & B. 202; 
Kelly v. Staunton, 1 Hog. 393; Bran- 
don v. Brandon, 10 Wkly. Rep. 287. 

[b] Water rent.—The amount paid 
by a mortgagee for water rent to 
prevent the water from being cut off 
from the premises may be charged to 
the mortgagor seeking to redeem. 
Donohue y. Chase, 139 Mass. 407, 2 
NE 84. 

[ec] Completion of unfinished 
buildings.—Where a mortgagee who 
went into possession found unfin- 
ished buildings exposed to the 
weather, and completed them to pre- 
serve the property from decay and 
injury, he was entitled to be reim- 
bursed for these expenditures in case 
of redemption. Gilpin vy. Brooks, 226 
Mass. 322, 115 NE 421. 

15. Right to recover taxes paid 
See supra §§ 618—620. 

16. Reimbursement for insurance 
premiums paid see supra § 627. 


ne Reed v. Reed, 10 Pick. (Mass.) 
[a] Repairs in excess of rents and 


profits.—W hen a mortgagee has made 
proper repairs, credit therefor will 
not be refused although the amount 
of the repairs exceeds the rents and 
profits. Reed) ve “Reed; 10 Pick. 
(Mass.) 398. 

Compensation for repairs see supra 


§ 630. 

18. U.S.—McCormick v. Knox, 105 
U. S. 122, 26 L. ed. 940; Wright Vv. 
Phipps, 90°Fed. 556 [aff 98 Fed. 1007 
mem, 88 CCA 702]. 
oy lee v. Covert, 152 Cal. 350, 

Colo.—Gibbs v. Wallace, 58 Colo. 
364, 147 P 686. 

Tl. —Harper v. Ely, 70 Ill. 581; Mc- 
Cumber v. Gilman, 15 Ill. 381 

Me.—Miller v. Whittier, 36 “Me. 577. 

Mass.—Davis v. Bean, 114 Mass. 
360; Davis v. Winn, 2 Ajlen aun fa fe 


Minn. —Darling Vv. Har mon, 47 
Minn. 166, 49 NW 686. 
Nebr.—Bourgeois Vv: - ‘Gapen, “58 


Nebr. 364, 78 NW 639; Comstock v. 

Michael, 17 Nebr. 288, "22 NW 549. 
N. H.—Brown v. Simons, 44 N. H. 

475; Riddle v. Bowman; 27 N. H. 236. 
N. J.—Hill v. White, i NJ. Kq. 435. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 


’ Estate. 
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of such payment.!® 
losses incurred in speculation or 
the property.?° 


ments for which 
their necessity or propriety.?” 


[§ 2233] b. Expenses in Care and Management of 
The mortgagee will be allowed eredit for 
money properly and necessarily expended by him 
in the care, management, and operation of the 
mortgaged premises ‘while i in his possession,”® inelud- 
ing commissions or other compensation paid to an 
agent or bailiff for making leases and collecting 
the rents, provided the employment of such an in- 


Utah.—Young vy. Corless, 56 Utah 
564, 191 P 647. 

Eng.—Sandon v. Hooper, 6 Beav. 
246, 49 Reprint 820; Pelly v. Wathen, 
7 Hare 351, 27 EngCh 351, 68 Reprint 
144; Kirkwood v. Thompson, 2 Hem. 
& M. 392, 71 Reprint 515. 

Ont.—Trust, ete., Co. v. Cuthbert, 
14 Grant Ch. 410; Teeter v. St. John, 
10 Grant Ch. 85, 

[a] Payments on executory con- 
tract of purchase.—Where the pur- 
chaser of land under an executory 
contract mortgaged his interest 
therein, and the mortgagee thereafter 
paid the installments of the purchase 
price falling due, upon redemption 
the mortgagee was entitled to be re- 
imbursed for the amounts so paid. 
McCumber y. Gilman, 15 Ill. 381; 
Young v. Corless, 56 Utah 564, 191 P 


a ‘ 
Colo.—Gibbs v. Wallace, 58 
Cole. 364, 147 P 686. 

SOB —Harper v. Ely, 70 Ill. 581; Mc- 
Cumber vy. Gilman, 15 Ill. 381. 

Nebr.—Comstock v. Michael, 17 
Nebr. 288, 22 NW 549. 

N. H.—Riddle vy. Bowman, 27 N. 


H. 236. 

Utah.—Young vy. Corless, 56 Utah 
564, 191 P 647. 

20. Hughes v. Williams, 12 Ves. 


Jr. 493, 33 Reprint 187. 


21. Strong v. Blanchard, 4 Allen. 


(Mass.) 538; Caro v. _Wollenberg, 83 
Orr oT 163 ce. 9A: 

Burden of proof as to principal 
debt see supra § 2220 text and note 
gle 

22. Bowen v. Boughner, 189 Ky. 
107, 224 SW 653; Darling v. Harmon, 
47 Minn. 166, 49 "NW 686. 

23... U. S.—-Wann v. Coe, 31 Fed. 369. 

Ark.—Mooney v. Brinkley, 17 Ark. 
340. 

Cal.—Hidden v. Jordan, 28 Cal. 301; 
Murdock vy. Clarke, 3 Cal. Unrep. Cas. 
265, 24 P 272. 

Til. —Hearper v. Ely, 70 Ill. 581. 

Md.—Booth v. Baltimore Steam 
Packet Co., 63 Md. 39; Hagthorp v. 
Hook, 1 Gill & J. 270. 
Mass.—Cazenove v. Cutler, 4 Metc. 
246; Reed v. Reed, 10 Pick. 398. 

Nebr.—Hays v. Christiansen, 105 
Nebr. 586, 181 NW 379; Bourgeois v. 
Gapen, 58 Nebr. 364, 78 NW 639. 

Or.—Reichert v. Sooy-Smith, 85 
Or25i 165. P1ai4, sas 

S$. C._Lowndes v. Chisholm, 7 S. C, 
Eq. 455, 16 AmD 667. 

Wash.—Woods y. Netherlands 
American Mortg. Bank, 92 Wash. 370, 
ARSC) clea MES 


Eng.—Bompas v. King, 33 Ch. D. 
279; Woolley v. Drage, Anstr. 551, 
145 Reprint 964; Trimleston  v. 


Hamill, 1 Ball & B. 377. 

Ont.__Wells v. Canada Trust, etc., 
Cox "9, Ont. 17.0. 

Compare Ritchie v. Girard, 15 Que. 
Super. 162 (holding that a mortgagee 
was not entitled to be credited with 
repairs and running expenses, under 
Civ. Code art 2072, which refers only 
to allowances for permanent im- 
provements). 

[a] “All expenses which are neces- 
sary to the preservation of the estate, 
whatever may be the nature of 
them,” are to be accounted for by 
the mortgagee. Reed v. Reed, 10 


No allowance will be made for 


The burden of proof is upon the 
mortgagee to -establish the payments and disburse- 
he claims to be allowed,?! 
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termediary was 
adventure with 


and 


[42 0.3.) 427 


necessary to the proper manage- 


ment of the property,’* and including reasonable 
counsel fees necessarily paid in enforcing payment 
of the rents and profits.?° 

[§ 2234] c. Compensation for Services. 


It is the 


generally accepted rule that the mortgagor cannot 


Pick. (Mass.) 398, 399. 

[b] Crops put in—A mortgagee 
is properly credited with compensa- 
tion for crops put in during his pos- 
session, which were reaped by the 
mortgagor after redemption. Federal 
L. Assur. Co. v. Siddall, 16 OntWR 
149, 1 OntWN 234. 

{c] Hiring an agent.—(1) The 
mortgagee is entitled to reimburse- 
ment for the cost of hiring an agent 
to manage the premises, where the 
owner of the equity of redemption 
consented to such hiring (Cazenove 
v. Cutler, 4 Mete. (Mass.) 246), (2) 
or where the character of the prop- 
erty was such as to require some one 
to superintend and manage it (Hays 
v. Christiansen, 105 Nebr. 586, 181 
NW 379). 

[d] Watchman or caretaker.—(1) 
It has been held that a mortgagee in 
possession is entitled to be credited 
with the amount paid a watchman, 
where his employment was necessary 
to preserve the property. Johnson v. 
Hosford, 110 Ind. 572, 10 NE 407, 12 
NE 522. (2) Contrarily, it has been 
held by another court that the mort- 
gagee is not entitled to credit for 
the cost of a caretaker, since by be- 
ing in possession he was bound to 
care for the property. Federal L. 
Assur. Co. v. Siddall, 16 OntWR 149, 
1 OntWN 234. 

[e] Where cattle of both mort- 
gagor and mortgagee were kept on 
the premises, however, the mortgagee 
is chargeable with a proportion of 
the running expenses, and the value 
of his use of the land. Murdock v. 
Clarke, 3 Cal. Unrep. Cas. 265, 24 P 


272). 
24. Cal. Murdock v. Clarke, 59 
Cal. 683. 


Mo.—Turner v. Johnson, 95 Mo. 
431, 7 SW 570, 6 AMSR 62. 

Nebr.—White v. Atlas Lumber Co., 
49 Nebr. 82, 68 NW 359. 

Eng.—Union Bank v. Ingram, 16 
Ch. D. 58; Godfrey v. Watson, 3 Atk. 
517, 26 Reprint 1098; Davis v. Dendy, 
3 Madd. 170, 56 Reprint 473; Boni- 
thon v. Hockmore, 1 Vern, Ch. 316, 
23 Reprint 492. 

Man.—Freehold Loan Co. v. Mc- 
Lean, 9 Man. 15. 

{a] Nonresident mortgagee— 
While a mortgagee in possession is 
entitled to credit for such cost, 
whether of time or money, as the 
Owner in possession, acting provi- 
dently, would necessarily incur in 
making and collecting profits, he is 
not entitled to any greater credit be- 
cause, being a nonresident, he was 
obliged to employ and pay an agent 
to collect the rents. American Free- 
hold Land Mortg. Co. v. Pollard, 122 


Ala. 155,° 32° S 630. 
Shaw, 12 Allen 


25. Hubbard v. 
(Mass.) 120. 

26. Cal.—Wadleigh: v. Phelps, 149 
Cal. 627, 87 P 93; Moss y. Odell, 141 
Cal. 335, 74 P 999; Benham v. Rowe, 
DE Calee oS tee OO me AIL) ao oAas See 
Husheon v. Husheon, 71 Cal. 407, 12 
P 410 (where an account crediting 
the mortgagee with a reasonable com- 
pensation for his time in managing 
the property was approved without 
discussion of the point). 

Ill.— Harper v. Bly, 70 Ill. 581. 


that no fixed rule should be 


be allowed or credited with any sum as compensation 
for his own personal time or services in managing 
and operating the property and collecting the in- 
come,”* unless in pursuance of a previous agreement 
of the parties reasonable in its terms and fairly 
made;?7 and even where such an agreement existed 
a few courts have refused to make the allowance.”® 
But in some jurisdictions such compensation, to a 


Iowa.—Kinkead v. Peet, 153 Iowa 


199, 182 NW 1095. 


Kan.—Walter v. Calhoun, 88 Kan. 
S02 SPS LG 

Ky.—Moore v. Williamson, 201 Ky. 
561, 257 SW 711; Breckenridge v. 
Brooks, 2 A. K. Marsh. 335, 12 AmD 
401. 

Md.—Gelston v. Thompson, 29 Md. 


595. 
Mich.—Gilluly v. Shumway, 144 
Mich. 661, 108 NW 88; Barnard v. 


Paterson, 187 Mich. 633, 100 NW 893. 

Mo.—Turner v. Johnson, 95 Mo. 
431, 7 SW 570, 6 AmSR 62. 

N. J.—Elmer v. Loper, 25 N. J. Eq. 
475; Vanderhaize v. Hugues, 13 N. J. 
Eq. 244; Hill v. White, 1 N. J. Eq. 
435; Shults v. Jerrard, 2 CentrR 211. 

N. Y.—Brant v. Syms, 40 Hun 566. 
But see Green v. Lamb, 24 Hun 87 
(where the court, while disallowipg 
compensation to the mortgagee, said 
laid 
down, and that circumstances may 
make different rules just and proper)., 
Compare Massari v. Girardi, 119 
Misc. 607, 197 NYS 751 (where the 
court allowed the mortgagee ‘a rea- 
sonable charge” for his services). 

R. I.—Snow v. Warwick Sav. Inst., 
17 R. I. 66; 20 A 94. 

Wis.Lynch v. Ryan, .137 Wis. 13, 
118 NW 174, 129 AmSR 1040; Chaffee 
v. Conway, 125 Wis. 77, 103 NW 269. 

Ieng.—Barrett v. Hartley, L: R. 2 
Eq. 789; Godfrey v.. Watson, 3 Atk. 
517,. 26 Reprint 1098; French v. 
Baron, 2 Atk. 120, 26 Reprint 475; 
Court, Vv. (Robarts, (6) (Cle & ORY 6b ane 
Reprint 622; Nicholson v. Tutin,, 3 
Kay & J. 159, 69 Reprint 1063; Davis. 
v. Dendy, 3 Madd. 170, 56 Reprint 
473; Carew v. Johnston, ) Sch. & Lef. 
301; Bonithon v. Hockmore, 1 Vern. 
Ch. 316, 23 Reprint 492; Langstaffe 
v. Fenwick, 10 Ves. Jr. 405, 32 Re- 
print 902. See also Kavanagh y. 
Workingman’s Ben. Bldg. Soce., [1896], 
1 Ir. 56 (where the rule was "applied 
to deny compensation claimed by a 
ccrporate mortgagee, which had ap- 
pointed one of its directors to man- 
age the property). 

Man.—Freehold Loan Co. v. Me- 
Lean, 9 Man, 15. 

N. B.—Harle v. Harrison, 4 N. B. 
Eq. 196, 7 East L. R. 309. 

[a] ‘Rule not inflexible.—The rule 
that a mortgagee in possession is not 
entitled to compensation for personal 
services in the management of the 
estate is not tnflexible, and in a 
proper case such compensation may 
be allowed. Walter v.. Calhoun, 88 
Kan. 801, 129 P 1176; Green v. Lamb, 
24 Hun (N. Y.) 87 

Right to compensation generally 
see supra § 582 text and notes 41, 42. 

27. Barnard v. Paterson, 137 Mich, 
633, 100 NW 893; Bordon v. Krell- 
man, 207 App. Div. 773, 780, 202 NYS 
682 [quot Cyc]; Mainland v. Upjohn, 
41 Ch. D. 126; Eyre v. Hughes, .2 Ch. 


D. 148;. Bucknell vy. Vickery, 64 L. 
T. Rep. N. S. 701. 

28. Breckenridge v. Brooks, 2 A. 
K. Marsh. (Ky.) 335, 12 AmD 401: 


Clark v. Sinith, 1 N. J. Eq. 121; Snow 
v.: Warwick. .Sav. Inst., 17 R. I. 66, 
20 A 94; French v. Baron, 2 Atk. 
120, 26 Reprint 475; Comyns vy. 
Comyns, Ir. R. 5 Eq. 583. 
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reasonable amount, is regarded as a fair and proper 
allowance to the mortgagee,?° except where he per- 
sonally ered the mortgaged premises.°° 

[§ 2235] d Improvements. In some eases, and 
under some circumstances, a mortgagee is entitled 
to be allowed for permanent and reasonably neces- 
sary improvements made by him upon the mortgaged 
property while in his possession.*t Where an al- 
lowance is to be made, the cost of the improvement 
is the measure of credit, according to some authori- 
ties,** but the better rule would seem to be that 
the mortgagee should be credited only with the en- 
hanced value of the property,** and that the cost of 
the improvements, while not the measure of credit 
allowable, may be considered in determining whether 
and to what extent the value has been increased ;*4 
although if the mortgagor expressly or impliedly 
consented to the making of such improvements, the 
mortgagee is entitled to recover their reasonable 
cost. “Tf, however, the improvements cost the mort- 
gagee nothing, he is entitled to no credit, even though 
the value of the property may have been actually 
enhanced thereby;*° and the same rule applies if he 
has taken sufficient profits out of the property as 
improved to compensate him for the cost of the 
improvements.°7 Where the mortgagees or fore- 
closure-sale purchasers or their assigns in posses- 
sion in good faith and under eolor of title are re- 
heved by statute from lability, in case of redemp- 
tion, for rents and profits beyond a certain period,%8 


29. Conn.—Waterman vy. Curtis, 26 


Conn. 241. stances. 
Walton, 42 La. 


Barry 


has 
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must depend upon its own circum- 
v. Dow, 
419, 134 NE 367. (2) Ten per cent 


been allowed 


they are not entitled to credit for improvements 
in excess of the rents and profits with which they 
are chargeable.*® A mortgagee in possession who 
is allowed to recover for improvements made by 
him should not be permitted to have eredit for in- 
terest on their cost,#° but he should be given such 
credit if he is charged with rent on the increased 
value of the premises resulting from such improve- 
ments but not allowed for their cost.4 Where 
the parties have contracted for the payment to the 
mortgagee of the cost of improvements made by 
him, with interest thereon, the court may properly 
disallow interest for such period as the mortgagee 
was personally in possession of the mortgaged prem- 
ises,*? especially where he was not charged with 
rent or the increased value of the property as im- 
proved.#8 Under a statute providing that a mort- 
gagee or purchaser forfeits his claim to compen- 
sation for improvements upon failure to furnish a 
statement of account within ten days after a demand 
therefor in writing, it has been held in actions for 
accounting that such right is waived by failure to 
comply with a demand,** or to show due diligence 
in attempting to comply therewith.* 

[§ 2236] N. Actions for Redemption—l. Nature 
and Form of Remedy—a. In General. In the absence 
of a statute preseribing the mode of enforcing 
the right of redemption,*® the proceeding must be 
by an action or suit in the nature of a bill in 
equity,** and not an action brought for the recovery 


allowance is made, it is made, not 
for the expenditure, with which ex 
hypothesi the mortgagor had nothing 
to do, but for the benefit which he 


240 Mass. 


in some _ cases. 


[§§ 2234-2236, 


La.—Learned v. 
Ann. 455, 7 S 723. 

Me.—Bradley v. Merrill, 91 Me. 340, 
40 A 132. 

Mass.—Barry v. Harlow, 242 Mass. 
159, 136 NE 105; Barry -v. Dow, 240 
Mass. 419, 134 NE 367; Brown v. 
South Boston Sav. Bank, 148 Mass. 
300, 19 NE 382; Gerrish v. Black, 104 
Mass. 400; Tucker v. Buffum, 16 
Pick. 46; Gibson v. Crehore, 5 Pick. 
146; Boston, etc., R. Corp. v. Haven, 
8 Allen 359; Adams v. Brown, 7 Cush, 
220. 

Or.—Reichert v. Sooy—Smith, 85 Or. 
aa Wa GSES sl Gta i Ei fe E b Leoete 

[a] Reason for this view.—“In 
England such an allowance is never 
made, unless where a bailiff has been 
employed. But the reason for adopt- 
ing the rule there, as I understand it, 
does not apply here. In England a 
trustee is never allowed any pecuni- 
ary compensation for his services in 
discharging the duties of his trust. 
And a mortgagee (as before fore- 
closure he holds the estate in trust 
for the mortgager, if he chooses to 
redeem) falls within the scope of 
that ancient rule.... 2 am aware 
that other reasons have been thrown 
out, but they appear to have little 
weight in them; and the true reason 
of the rule, as I take it, is the one 
assigned. In this commonwealth the 
English rule in regard to trustees 
has never been adopted; on the con- 
trary, claims of executors and other 
trustees under wills for compensa- 
tion for their services in the trust, 
have been always allowed. ... We 
are therefore of opinion, that a 
reasonable sum ought to be allowed 
to the defendant for his care and 
trouble in receiving the rents and 
managing the estate.” Gibson  v. 
Crehore, 5 Pick. (Mass.) 146, 161. 

{by Amount allowed.—(1) The 
usual allowance to a mortgagee in 
possession is five per cent of the 
amount collected, and that rate will 
be adopted unless the master finds 
that his services were actually worth 
more. However, that is not an in- 
flexible percentage, and each case 


Walter v. Calhoun, 88 Kan. 801, 129 
P 1176; White v. Atlas Lumber Co., 
49 Nebr. 82, 68 NW 359. 

{c] In Washington, by statute 
(Remington & B. Code § 600), it is 
provided that upon the redemption of 
farming lands between April 1 and 
December 1, the purchaser or his 
tenant in possession shall be entitled 
to reimbursement for his work and 
labor in preparing for or planting 
crops, or to retain possession until 
the December 1 following; and it 
is held that in case of redemption 
after December 1, the purchaser or 
his tenant shall have pay for such 
work, but not the right to retain pos- 
session. Woods Vv. Netherlands 
American Mortg. Bank, 92 Wash. 3870, 
a RS) oa WARY. 

[d] Compensation refused when 
management imprudent.—A  mort- 
gagee in possession was properly dis- 
allowed commissions on rentals col- 
lected by him where, as found by the 
master, his management of the prop- 
erty was not that of an ordinarily 
prudent owner under like circum- 
stances, and through lack of proper 
management he failed to obtain the 
fair rental value. Sibley vy. Garland, 
239, Mass. 20, 131 NE 466, 

30. Haton v. Simonds, 14 Pick. 
(Mass.) 98. 

31° Reimbursement for improve- 
ments see supra §§ 632-636. 

S2. eS Vosmith, GN dh colle) 


33. U. S.—Gordon vy. Lewis, 10 F, 
Cas. No. 5,613, 2 Sumn. 143. 

Ky.—Moore y. Williamson, 201 Ky. 
561, 557 Sw 711 

Mass.—Merriam v. Goss, 139 Mass. 
77, 28 NE 449; Boston Iron Co. v. 
King, 2 Cush. 400; Reed v. Reed, 10 


Pick. 398. 
Okl.—Parnell v. Goff, 32 Okl. 470, 
137 Wis. 13, 


LIZ Gps. 
Wis.—Lynch y. Ryan, 
118 NW 174, 129 AmSR 1040. 
gene Shepard v. Jones, 21° Ch. D! 


[a] Beason for rule.— 


actually receives from that expendi- 
ture. The mortgagor’s having ac- 
tually received the benefit is the only 
ground for charging him, and it fol- 
lows that, although justice will ordi- 


narily be done by crediting the mort-, 
‘gagee in account with the sums ex- 


pended . . yat that the true rule 
undoubtedly is, that the mortgagor 
should be charged no more of the 
cost, than that which is beneficial to 
the estate.” Merriam v. Goss, 139 
Mass. 77, 82. 28 NE 449. 

[b] In Alabama, if the parties do 
not agree upon the value of the im- 
provements, arbitration is obligatory 
under Code CSOT) SSS 8v57% Fotss. 
Smith v. Jack, 209 Ala. 520, 96 S 419. 

34. Moore v. Williamson, 201 Ky. 
561, 257 SW 711. 

35. McGuire vy. Halloran, 182 Iowa 
209, 160 NW 368, 165 NW 405; Lynch 
Val nev ane liorg Wis. SRS LTE NW 174, 
129 AmSR 1040. 

36 Hidden v. Jordan, 32 Cal. 397. 

387. Security State Bank v. 
Kramer, 51 N. D. 20, 198 NW 679. 

38. See statutory provisions. 

39. Cornelius vy. Bishop, 205 Ala. 
508, 88 S 592; Dozier v. Mitchell, 65 


Ala. 511. 

40. Hadley v. Stewart, 65 Wis. 
481, 27 NW 340. 

41. Lynch v. Ryan, 187 Wis. 13, 
118 NW 174, 129 AmSR 1040. 

Liability for rents on improve- 
ene see supra § 2226 text and notes 

42. McGuire vy. Halloran, 182 Iowa 
209, 160 NW 368, 165 NW 405. 

43. McGuire v. Halloran, 188 Iowa 
479, 176 NW 3878. 

44, Morrison v. Formby, 191 Ala, 
104, 67 S 668. 

45. Hale v. Kinnaird, 200 Ala. 596, 
76 S 954. 


46. See statutory provisions, 
aa Ala.—Smith v. Anders, 21 Ala. 
me acon Holes v. Calkins, 1 Root 
oO 


Ill.— Bigoness v. Hibbard; 267 WL 


“When the'!301, 108 NE 294; Walker v. ‘Warner, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2236-2238] 


of the lands,?® as, for example, ejectment*® or tres- 
pass to try title,°° although, in a jurisdiction in which 
ejectment is regarded as an equitable action,>! an 
action of ejectment may be employed as a substitute 
for a bill to redeem.°? The same rule applies where 
the conveyance was in form an absofute deed, al- 
though in legal effect a mortgage,°? unless the 
grantee therein has conveyed the property to an 
innocent third person without notice, in which case 
an action hes against such grantee to recover the 
value of the premises over and above the amount 
due on the mortgage.°¢ However, where, in an 
action by the mortgagor for possession, the mort- 
gagee asks for equitable relief by way of cancel- 
lation of his release of the mortgage, plaintiff may 
be permitted in the same action to have his right 
to an accounting and to leave to redeem adjudi- 
eated.°® 

Action to compel assignment. A bill or action 
to have a bond and mortgage assigned to plaintiff 
cannot ke regarded as a bill or action to redeem.*® 

Mandamus. An officer may be compelled by man- 
damus to issue a deed to a redemptioner where 
his legal duty to do so is clear.57 However, a public 
trustee cannot be compelled by mandamus to accept 
redemption money and to execute and deliver a 
trustee’s deed where he has already conveyed the 
property.°§ 

Statutory remedy. Unless it is so provided by. the 
statute, the existence of the statutory summary rem- 
edy for the determination of the right to redeem 
does not preclude a resort to an ordinary proceed- 
ing in equity,°® but one who proceeds summarily by 
motion to raise the question as to his right to make 
redemption and to have the clerk accept his offer 
to redeem must proceed in accordance with the stat- 
ute authorizing such a motion, notwithstanding the 
existence of a statutory provision for the issuance 
of an order in vacation by a judge of the court 
directing awy of the officers of the court in relation 


179 Til; 16, 53 NE 594, 70 AmSR85; 
Shobe v. Luff, 66 Ill. A. 414. 
Me.—Lovejoy v. Vose, 73 Me. 46; 
Randall vy. Bradley, 65 Me. 43; Cole 
v. Edgerly, 48 Me. 108; Pratt v. Skol- 


is demanded. 


55. 
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tained and only a money judgment 
Doty v...Norton, 133 
App. Div. 106, 117 NYS 793. 

Relief in action to have deed de- 
clared a mortgage see supra § 133. 
Martin v. Turnbaugh, 153 Mo. 65. 
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to the discharge of their duties.®° 

[§ 2237] b. In Proceedings To Foreclose. It has 
been held that the mortgagor’s right of redemption 
may be enforced by petition or cross bill in a suit 
to foreclose the mortgage.®! Ordinarily, subsequent 
parties in interest, such as junior mortgagees or 
judgment creditors, cannot upon a motion in the 
foreclosure suit of a senior encumbrancer obtain 
the right to redeem, but a bill to redeem should be 
brought. Where subsequent encumbrancers are 
made parties, the manner of redemption pending 
sale and of persons entitled to it are matters which 
should be settled by application in the suit itself 
for the purpose of controlling the execution for 
sale.°? It has been held that, where a senior mort- 
gagee forecloses without making a junior mortgagee 
a party, a bill by the junior mortgagee for a fore- 
closure may be turned into an action for redemp- 
tion by requiring him to redeem from the senior 
mortgage,** but the junior mortgagee, it has also 
been held, is not limited to an action to redeem un- 
der such circumstanees.®* A bill to foreclose brought 
by a second mortgagee against the first mortgagee 
and the owner of the equity of redemption is, as 
against the first mortgagee, a bill to redeem;** and 
where a junior mortgagee, in a single suit, seeks a 
foreclosure of his mortgage and a redemption from 
a senior mortgage, the legal effect of the action is 
a request that a foreclosure sale be had in satis- 
faction of the entire amount of both liens.®* 

[§ 2238] 2. Right of Action and Defenses—a. 
Grounds of Action in General. As a general rule 
nothing more is required to give a right of action 
for redemption than performance of the condition 
of the mortgage or a sufficient offer of perform- 
ance, an offer to redeem, and its unwarrantable 
refusal or denial by the mortgagee,®* or the action 
of the latter in refusing to render an account or 
the presentation of a false or incorrect account.®® 
But, except as it may be granted by statute, there 


63. Atwood v. Carmer,' 75 N. J. 
Haq. 319, 73 AU Ti4. 

64. Denton vy. Ontario County Nat. 
Bank; 18 NYS 38. [rev “on ) other 
grounds 150 N. Y. 126, 44 NE 781]. 
Bigelow v. Davol, 62 Hun 245, 


field, 45 Me. 386; Pearce v. Savage, 45 
Me. 90. 

Mass.—Parsons v. Welles, 17 Mass. 
419; Perkins vy. Pitts, 11 Mass, 125; 
Hill, v. Payson, 3 Mass. 559: 

Mich.—McCreery v. Roff, 189 Mich. 
558, 155 NW 527. 

N. Y.—Chase v. Peck, 21 N. Y. 581; 
Mickles v. Dillaye, 17 N. Y. 80. 

Vt.—Blodgett v. Blodgett, 48 Vt. 
32. 

Wis.—Gillett v. Eaton, 6 Wis. 30. 

Eng.—New South Wales Bank vy. 
O’Connor, 14 App. Cas. 273. 

43. Evans v. Pike, 118 U. S. 241, 
6 SCt 1090, 30 L. ed. 234; Schwarz v. 
Sears, Walk. (Mich.) 170; Chase vy. 
Peck cla NN Y. ooh. Moral) vy. eirro, 
THING SYR OUDe Ks LOOW Ait cAtb per, aul ot 
Parks v. Worthington, (Tex. Civ. A.) 
87 SW 720. 

49. McKeighan vy, Hopkins, 14 
Nebr. 361, 15 NW 711; Chase v. Peck, 
ore Nae You psa. 

50. Minchew  v. (Tex. 
Civ. A.) 278 SW 306. 


Hankins, 


51. See Ejectment §§ 392-410. 

52. Mellon v. Lemmon, 111 Pa. 56, 
2 A 56. 

53. See supra § 130. 

54. Welborn v. Dixon, 70 S. C. 108, 


49 SE 232; Jordan y. Warner, 107 
Wis. 589, 883 NW 946. 

[a] Character of action.—Where a 
mortgagee who has made redemption 
impossible by conveying the premises 
is sued. by the mortgagor, the action 
is, in legal effect, one for redemption, 
although under the circumstances 
only a money judgment can be ob- 


172, 54 SW 515. 

56. Ellsworth vy. Lockwood, 42 N. 
WES TO Sis 

“The right of redemption, and of 
Subrogation by law, is inconsistent 
with the right to an assignment of 
the debt, and of the evidence of the 
debt, so far, or inasmuch, as the as- 
signment assumes the continued ex- 
istence of the debt, and the subroga- 
tion by law, assumes its payment.” 
Ellsworth v. Lockwood, supra. 

57. Williams v. Corless, 59 Utah 
137, 202, P 834. 

58. Carlson v. Howes, 69 Colo, 246, 

P 490. 

59. Kendig v. McCall, 133 Iowa 
180, 110 NW 458, 119 AmSR 594. 

60. lowa Li. & TIT. Co. v. Kunsch, 
156 Iowa 91, 185 NW 426. 

61. Pierce v. Chace, 108 Mass. 254. 

62. Douglass v. Woodworth, ‘iia 
Latins, LONG Gy en CUR Mereu ie Ns Itaecebes 
13 Wis. 462. Compare Hansen v. 
Cole, 189 Ill. A. 19 (where cross bill 
was stricken because right to redeem 
was barred). 

“Tt seems to me very clear that a 
subsequent party in interest, whether 
by way of mortgage, lease or judg- 
ment, cannot, on a motion, obtain a 
right to redeem and have the prop- 
erty conveyed to him by a purchaser. 
The only remedy in such a case is by 
action seeking to enforce such right 
to redeem; and in such an action 
the rights of all other parties can be 
protected.’”’ Douglass v. Woodworth, 
supra. 


16 NYS 646. 

66. Hudnit v. Nash, 16 N. J. Eq. 
55G. 

67. Froelich v. Swafford, 33 S. D. 


142, 144 NW 925. 

68. U. S—Upham v. Brooks, 28 F. 
Cas. No. 16,796, % Story 623. 

Iowa. —Dolan v. Midland Blast Fur- 
nace Co., 128 Iowa 254, 100 NW 45. 

Me.—Doe v. Littlefield, 99 Me. 317, 
59 A 438. 

Mass.—Stone vy. Ellis, 9 Cush. 95; 
Willard v. Fiske, 2 Pick. 540. 

Mich.—Hoffman v. Harrington, 33 
Mich. 392. 

N. H.—Hall v. Hall, 46 N. H. 240. 

N. J.—Fritz v. Simpson, 34 N. J. 
Eq. 436. 

Tex.—Burks v. Burks, (Civ. <A.) 
141 SW 387. 

Eng.—James vy. Rumsey, 11 Ch. D. 
398; Caldwell v. Matthews, 62 L. T. 
TRY ENE Sy WOO 

See Owens v. Prudential Ins. Co., 
297 Ill. 465, 130 NE 734 (holding that 
a bill to redeem was properly dis- 
missed where a complainant had 
failed to take advantage of unusual 
opportunity previously afforded for 
redemption). 

[a] Redemption by junior mort- 
gagee.—Rogers v. Herron, 92 Ill. 588; 
Coombs v. Carr, 55 Ind. 303; Duncan 
v. Baker, 72 Mo. 469; Pardee v. Van 
Anken, 3 Barb. 534. 

69. Munro v. Barton, 95 Me. 262, 
fr - 1069; Brewer v. Hyndman, 18 N. 


Duty to account see supra § 2218. 
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is no ground for a suit for redemption after a sale 
on foreclosure made fairly and in good faith,” un- 
less there were errors, omissions, or irregularities 
fatal to the validity of the sale.7* Where foreclo- 
sure is effected by entry and possession by the mort- 
gagee, it is essential. to a bill in equity to redeem 
that there should have been an entry for breach 
of condition, a tender of payment or satisfaction, 
and a refusal to accept it and surrender possession." 

Invalidity or want of consideration. In case of 
a partial failure or want of consideration, the mort- 
gagor may claim to redeem on payment of the sum 
actually due,’* and the same right may be asserted 
by anyone having his title or right to redeem,** but 
where facts are relied on rendering the mortgage 


void ab initio, a bill in equity to set aside the mort- . 


gage should be filed or an action brought at law.™ 

[§ 2239] b. Adequate Remedy at Law. A bill 
in equity to redeem from a mortgage cannot be main- 
tained if the complainant has an adequate remedy 
at law.7® There is, however, no adequate remedy 
at law where an accounting is necessary*’ or where, 
by reason of numerous encumbrances and convey- 
ances, a detailed decree as to priorities 1s required.7® 

[§ 2240] c. Conditions Precedent.”® A bill for re- 


70. Ala.—Pitts v. American Free- 
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sary to be tendered, or where it is 


[§§ 2238-2241 


demption from a mortgage or from a foreclosure 
sale cannot be maintained without full compliance 
on the part of plaintiff with all statutory prerequi- 
sites,®° such as refunding the purchase money,* de- 
livering possession to the foreclosure purchaser,*? or 
furnishing security for the payment of subsequent 
interest and costs;8* and complainant must also com- 
ply with any special stipulations of the mortgage.** 

[§ 2241] d. Defenses. It may be alleged in de- 
fense to a bill to enforce an equitable right of re- 
demption that there has been a valid foreclosure 
of the mortgage;** that complainant is not the per-' 
son in whom the right of redemption is vested ;** 
that there has been no performance or tender or 
offer of performance of the condition of the. mort- 
gage;*? or that, defendant being other than the 
original mortgagee, the mortgagor promised and 
agreed that he would never redeem.*® But objection 
cannot be taken to complainant’s right to give the 
mortgage;®° nor can the mortgagee defend on the 
ground of absence or invalidity of title in the mort- 
gagor,°° or because of a fraudulent purpose of the 
mortgagor in making the mortgage, as against his 
other creditors,°' or because the consideration of 
the note secured by the mortgage was illegal or 
308; Wells v. Morse, 11 Vt. 9. 


hold Land Mortg. Co., 123 Ala. 469, 
26 S 286. 
Peo espe a a v. Elton, 38 Conn. 
IliimTraeger v. Mutual Bldg., etc., 
Assoc., 192 Ill. 166, 61 NE 424. 
Mo.—Ferguson v. Soden, 111 Mo. 
208, 19 SW 727, 33 AmSR 512. 
R. I.—Holland v. Citizens’ Sav. 
iba 16 R. I. 7384, 19 A 654, 8 LRA 
Tenn.—Bumpass vy. Alexander, 10 
Heisk. 542. 
Termination of equitable right to 
redeem generally see supra § 2074. 
71. ‘U. S—H. B. Claflin Co. v. Mid- 
dlesex Banking Co., 113 Fed: 958. 


Ala.—Welsh v. Coley, 82 Ala. 363, 
2-8 733. 
Mo.—Potter v. Schaffer, 209. Mo. 


586, 108 SW 60; Adams vy. Carpenter, 
187 Mo. 618, 86 SW 445; Reddick v. 
Gressman, 49 Mo. 389; Allen v. Ran- 
son, 44 Mo. 263, 100 AmD 282; Thorn- 
ton v. Irwin, 43 Mo. 153, 

Nebr.—Likes v. Wildish, 27 Nebr. 
151, 42 NW 900. 

N. C.—Morris v. Carroll, 171 N. 
Cer ees bmolle ea 

[a] Ignoring attempted sale.—A 
mortgagor, in a suit against the 
original mortgagee to redeem, can- 
not ignore an attempted sale under 
the power contained in the mortgage, 
on the ground that the sale was made 
by one not an auctioneer, that the 
memorandum was not sufficient to 
satisfy the. statute of frauds, and 
that the deed made to the purchaser, 
who was the auctioneer, was neither 
witnessed nor acknowledged. Welsh 
v. Coley, 82-Ala. 363, 2.8. 733; 

72. Pomeroy v. Winship, 12 Mass. 
514, 7 AmD 91; Hicks v. Bingham, 11 
Mass. 300; Taylor v. Weld, 5 Mass. 
Brewer v. Hyndman, 18 N. 
Brewer v. Hyndman, supra, 
Brewer v. Hyndman, supra. 

76.. U. S.—Manhattan L. Ins. Co. 
v. Wright, 126 Fed. 82, 61 CCA 138. 


Ala.—Johnson vy. Williams, 212 
Ala. 319, 102 S 527. 

Me.—York Mfg. Co. v. Cutts, 18 
Me. 204. 

Mass.—Holman v. Bailey, 3 Metc. 


55; Messiter v. Wright, 16 Pick. 151. 
Wis.—Moore v. Cord, 14 Wis. 213. 
[a] A resort to equity is neces- 

sary only when the creditor or pur- 

chaser refuses to accept tender and 
to convey, or declines to inform debt- 
or or redemptionér of amount neces- 


impossible or impracticable for debt- 
or to comply with requirements of 
statute without aid of equity. John- 
an v. Williams, 212 Ala. 319, 102 S 

[b] Rule applied.—(1) A bill by a 
wife to cancel a mortgage on her 
land not in her possession, executed 
by herself and husband, on the 
ground that the debt secured by the 
mortgage was the debt of her hus- 
band alone, and that she was a mere 
surety, would not lie in equity if it 
sought only to avoid the legal opera- 
tion of the instruments averred, but 
was saved by an averment therein 
that she sought to redeem in the 
event any part of the debt in con- 
troversy was decreed to be her debt. 
Cox v. Davis-Wilson-Gaillard Commn. 
Con (206 Ala. 167,50 89 US 45% (2) 
Where a bill by an insane mort- 
gagor’s executor and devisee against 
mortgagees in possession was held 
not a bill to have the mortgage de- 
clared void by reason of the mort- 
gagor’s insanity, but a bill to redeem, 
and to compel the mortgagees to ac- 
count, it was not demurrable as dis- 
closing an adequate remedy at law. 
warile v. Jones, 188 Ala. 633, 65 §S 
56 


77. McAllister v. Catchings, 210 
Ala. 392, 98 S 3038; Williams v. No- 
land, 205 Ala. 63, 87 S 818. 

78. McAllister v. Catchings, 210 
Ala. 392, 98 S 303. 

79. Tender see supra § 2195. 

80. Doe v. Littlefield, 99 Me. 317, 
59 A 438. 

5 biden ais Je to redeem see supra 

81. Smithwick v. Kelly, 79 Tex. 
564, 15 SW 486. 


82. See supra § 2205. 

83. See supra § 2206. 

84. Daniels v. Mowry, 1 R. I. 151. 

85. Bridgeport Sav. Bank v. El- 
dredge, 28 Conn, 556, 73 AmD 688; 


Evans v. Kahr, 60 Kan. 719, 57 P 950, 
58 P 467; Strong v. Blanchard, 4 Al- 
len (Mass.) 5388. 

[a] The pendency of a suit to 
foreclose a mortgage, brought in a 


court of law, is not pleadable in de- 


fense to a bill in equity to redeem 
from the mortgage. Newburg v. 
Wren, 1 Vern. Ch. 220,.23 Reprint 
427. But see York Mfg. Co. v. Cutts, 
18 Me. 204 (holding remedy at law 
adequate). 

Duration of equity of redemption 
see supra § 2074. i 

86. Patterson vy. Yeaton, 47 Me. 


Invalidity of junior mortgage un- 
der which redemption is sought see 
supra § 2129. 

Persons entitled to redeem see su- 
pra § 2091 et seq. 


87. See supra-§§ 2195, 2196. 

88. Fay v. Valentine, 12 Pick. 
(Mass.) 40, 22 AmD 3897. 

89. Bacon vy. Bowdoin, 2 Metc. 
(Mass.) 591. 

$0. Hall v. Arnott, 80 Cal. 348, 22 
P 200; Lorenzana v. Camarillo, 45 


Cal. 125; Wroe v. Clayton, 4 Jur. 82. 

[a] Reason for rule.—‘His right- 
to redeem springs from the fact of 
the execution and delivery of the 
mortgage, and in such a case it is no 
concern of the mortgagee whether or 
not the mortgagor in point of fact 
has a valid title to the mortgaged 
premises or any part thereof.” lLo- 


youeeua v. Camarillo, 45 Cal. 125, 
91. Over v. Carolus, 171 Il. 552, 


45 NE 514; Crooker v. Holmes, 65 Me. 
195, 20 AmR 687; Stitt v. Rat Por- 
tage Lumber Co., 96 Minn, 27, 104 
NW 561; Livingston v. Ives, 35- 
Minn. 55, 27 NW 74. See Harding v. 
Gillett, 25 Okl. 199, 107 P 665 (hold- 
ing that a conveyance by a mort-- 
gagor in fraud of creditors cannot. 
be attacked or set up as a defense 
by the grantee of the purchaser at a 
void foreclosure sale in a proceeding- 
by the grantee of the mortgagor and 
her assigns to redeem the premises 
after the foreclosure decree is va- 
cated, where such conveyance was 
made subject to the lien of the mort- 
gage attempted /to be foreclosed). 
Compare Brooks v. Goldberg, 86 N. J. 
Eq. 462, 99 A 838 (holding that: in a 
suit to declare a trust in land, on the 
theory that a conveyance was for se- 
curity and that the grantee sold it to 
defendant, wherein defendant an- 
swered that he was a _ holder for 
value without notice, his further oral 
defense that the mortgage and trust’ 
deed were given in fraud of creditors 
was of no avail). ‘ : 

[a] Fraudulent design of grantor 
immaterial One who makes an ab- 
solute deed of property to secure his’ 
debt is not debarred from asserting 
his right to redeem, although, when 
he made the mortgage, he had in 
mind the design to defraud his cred- 


itors. Over ‘vy; Carolus, 171 M552, 
49 NE 514. 
{[b] Junior mortgage made with 


intent to defraud creditors.—The 
holder of the first mortgage cannot 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2241-2945] 


contrary to public policy,®°? or because defendant 
holds a second mortgage on the same premises which 
is overdue.®? Defendant may, however, set up an 
independent title in himself.°* It will not preclude 
the maintaining of a bill to redeem that, if wages 
earned by the mortgagor were applied by the mort- 
gagee in accordance with his agreement, the mort- 
gage debt must be discharged where there has been 
no indorsement of payment on the mortgage note 
and there has been no actual application of any 
part of the wages to its payment.®® A mutual release 
of all demands executed by the parties to an abso- 
lute deed will not prevent a recovery of the land 
by plaintiff if the deed is shown to be a mortgage, 
since the release would discharge the debt but could 


~ not vest the title to the mortgaged premises in the 


mortgagee.?® 

[§ 2242] e. Abatement and Revival.®? <A suit. for 
redemption abates on the death of complainant, but 
may be revived by his heirs.°® The right of a per- 
sonal representative to revive such a suit has been 
both .affirmed®? and denied.t If plaintiff, pending 
his suit to redeem, becomes the holder of the mort- 
gage as well as of the equity of redemption, he can- 
not maintain his suit;? and if the mortgagor, pending 
the suit, assigns all his interest in the mortgaged 
premises to a third person, it is a defense to the 
further maintenance of the action. However, 
where, pending the action, the title of plaintiff be- 
comes vested in a defendant to the original bill by 
operation of law, such defendant may protect his 
rights as against his codefendants by a eross bill.4 

[§ 2243] 3. Jurisdiction and Venue—a. Jurisdic- 
tion—(1) In General. Since the right of redemp- 
tion after forfeiture at law is available in equity 
only,® jurisdiction of a suit for that purpose is vested 
only in the courts of chancery or those possessing 
full equity powers. Where the bill is to enforce a 
statutory right of redemption after foreclosure sale, 
it need not be brought in the same court which 
rendered the decree of foreclosure.’ The court does 
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not lose jurisdiction of a bill to cancel a mortgage 
upon the ground of payment or in the alternative 
to redeem upon payment of the amount found to be 
due by the fact that the mortgage is foreclosed pend- 
ing the litigation. The court will not anticipate 
controversies, and consequently it will not take ju- 
risdiction of a petition by the owner of the equity 
of redemption asking leave to redeem’from a fore- 
closure sale, and the ddvice and instruction of the 
court as to the effect of redemption and as to the 
nature of the title which will accrue to the redemp- 
tioner.® 

Jurisdiction of person. The court may have ju- 
risdiction to protect the rights of a redemptioner 
without personal service upon the person or persons 
from whom redemption is sought.?° 

[§ 2244] (2) Amount in Controversy.11 Where 
suit to redeem is brought in a court whose juris- 
diction is limited to a maximum or minimum amount, 
the jurisdiction depends on the value of the prop- 
erty sought to be redeemed,!* although it appears 
that, if redemption is sought after a decree of fore- 
closure, the question of jurisdiction should be de- 
termined with reference to the amount of such de- 
cree.13 

[§ 2245] b. Venue. A suit in equity to redeem 
from a mortgage may be brought in any place where 
the court has jurisdiction of the parties, even though 
the land lies in another county,!+ and even where 
it lies in another state.1° A different rule has been 
applied, however, in the case of an action to declare 
an absolute deed a mortgage and to redeem.’® It 
has been held that such a cause of action is local 
and not transitory,” and that it must be tried in 
the county wherein the property is situated, as 
being within a statutory provision relating to ac- 
tions for the recovery of an interest in real estate.1® 
Further, it has been held that, where the only relief 
afforded would be by means of a sale, a court of 
equity cannot afford such relief as to foreign 
lands.1® 


170 Mass. 120, 48 NE 1088, 64 AmSR 
281 (as to claiming under a fore- 
closure sale which was fraudulent 
and voidable, but which the mort- 
gagor has not attempted to avoid); 
Howells v. Wilson, 34 Beav. 573, 55 
Reprint 756 (as to pleading a con- 
tract for the sale of the equity of 
redemption to the mortgagee). 


95) "Doody ‘v. ‘Pierce, .9" Allen 
(Mass.) 141. 
96. Haas v. Nanert, 2 NYS 723. 


97. Abatement and revival gen- 
erally see Abatement and Revival af 
(DAN GJemy oma lts) 

98. Putnam v. Putnam, 4 Pick. 
(Mass.) 139; Morrow v. Jones, 41 
Nebr. 867, 60 NW 369; Souillard v. 
Dias, 9 Paige (N. Y.) 3938. Contra 
Smith v. Manning, 9 Mass. 422. 

99. Stowell v. Cole, 2 Vern. Ch, 
296, 23 Reprint 791. 

1. Souillard v. Dias, 9 Paige (N. 


‘'Y.) 393;\ Douglass v. Sherman, 2 
Paige N, ND) RS, 

oon Be yler v. Brigham, 143 Mass. 
410, 9 NE 750. 


3. Lambert v. Lambert, 52 Me. 


526; Fowler v. Rice, 17 Pick. 100. 

Wis.—Posten v. Miller, 60 Wis. 494, 
19 NW 540. 

See Bigelow v. Thompson, 133 
Mich. 334, 94 NW 1077 (holding that 
equity has jurisdiction of a suit to 
restrain the grantee in a deed in- 
tended as a mortgage from cutting 
timber on the lands, and to ascertain 
whether the mortgage has been paid, 
and if not, to determine the amount 
due and decree its payment). 

[a] In Manitoba, under the Real 
Property Act, courts of equity may 
reopen foreclosure proceedings had 
before the district registrar and per- 
mit redemption. Williams v. Box, 44 
Gan: S. GC. 1, 13 West, 451 [allow=- 
ing app 19 Man. 560]. 

Ye Grob ve Cushman, 45 Ill. 119. 

8. Morrison v. Chambers, 212 Ala. 
574, 103 S 666. 

9. Clarke v. Northwestern Mut. L. 
Ins. Co., 94 Fed. 262, 36 CCA 233. 

10. Froelich y. Swafford, 35 S. D. 
35, 150 NW 476, 893. 

11. Amount in controversy as af- 
fecting jurisdiction TI Soar see 
Courts. §§ 47-73. 
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resist redemption by the junior 4 Barnard v. Hartford, ete, R. 12. Scripture v. Johnson, 3 Conn. 
mortgagee on the ground that the]Co., 2 F. Cas. No. 1,003. 211; Wheat v. Griffin, 4 Day (Conn.} 
junior mortgage was fraudulent as 5. See supra § 2072. 419. 
to. creditors or = the =) morteadeor. 6. Ill.—O’Halloran y. Fitzgerald, 13. Bridgeport v, Blinn, 43 Conn. 
Crooker v. Holmes, 65 Me. 195, 20] 71 Ill. 53. 274. 
AmR 687. Ky.—Breckenridge v. Brooks, 2 A. 14. U. S.—Kanawha Coal Co. v. 
Right to redeem from mortgage in} K. Marsh. 335, 12 AmD 401. Kanawha, etc., Coal Co., 14 F. Cas. 
“defraud of creditors generally see Me.—Stinchfield v. Milliken, 71 Me. | No. 7,606, 7 Blatchf. 391. 
' Fraudulent Conveyances § 430. 567. ‘ Me.—Smith v. Larrabee, 58 Me. 
92. Cowles v. Raguet, 14 Oh. 38. Mass.—Hawkinson v. Banaghan, | 361. : 
93. Gerrish v. Black, 122 Mass.| 203 Mass. 591, 89 NE 1054; Lancy v. Mass.—Dary v. Kane, 158 ‘Mass. 
76. : Abington Sav. Bank, 177 Mass. 431,/376, 33 NE 527; Burlingame v. 
94. Mast v. Wells, 110 Iowa 128,/59 NE 115; Boyden-v. Partridge, 2} Hobbs, 12 Gray 367. 
81 NW 230. - See Long v. Richards,| Gray 190; Eaton v. Green, 22 Pick. Mont.—State v..Second Judicial 


40 Mont. 178, 105 P 554. 
N. Y.—Hubbell vy. Sibley, 4 AbbPr 
NS’ 408. 
Oh.—Kramer vy. Forrester, 32 Cine 
LBul 199. 9 
W. Va.—Lawrence v. Du Bois, 16 
W. Va. 443. 

15. Clark v. Seagraves, 186 Mass. 
430, 71 NE 813. 

16. Gunn v. Harper, 2 Ont. L. 611! 

17. Smith v. Smith, 4 Cal. Unrep. 
Cas 860; 38 2 43: 

18. Bush v. Treadwell, 11 AbbPr 
INS! 2 GN 2x I2iiey 

19. Henderson y. Hamilton Bank, 
23 Can. S. C. 716 [aff 20. Ont. A. 646], 

[a] For. example, a court of On- 
tario will not grant a decree for re- 
demption of a mortgage over lands in 
Manitoba at the suit of a judgment 
creditor of the mortgagor, whose 
judgment being registered is, by 
statute in Manitoba, a charge upon 
the lands, the judgment creditor and 
the mortgagee both being domiciled 
in Ontario. The only locus standi 
the creditor would have in an On- 
tario court would be to have. direct, 
relief against the lands by means of 
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[§ 2246] 4. Time To Sue. An action for the re- 
demption of a mortgage cannot be maintained be- 
fore the time has arrived for the performance of 
the condition.”° 

[§ 2247] 5. Demand. A demand is not a condition 
precedent to the bringing of an action to enforce 
an equitable right to redeem.?4 

[§ 2248] 6. Persons Entitled To Sue and Parties— 
a. Who May Sue—(1) In General. Under the rule 
applicable to proceedings in equity generally,?? 
plaintiff in an action to redeem must be the real 
party in interest,?* who ordinarily is the present 
owner of the right which it is sought to enforce,?* 
and a bill to redeem, may be filed by anyone who 
owns the mortgagor’s equity of redemption or any 
subsisting interest in it by privity of title with 
him, whether by purchase, inheritance, or other- 
wise.2> So a bill to redeem may be brought in the 
name of the heirs of a deceased mortgagor,?® or in 
the name of his widow who has joined in the mort- 
gage for the release of her dower,”? or who is entitled 
to an estate of homestead in the mortgaged prem- 
ises.28 A bill to redeem, it has been held, may be 
brought by a trustee vested with the legal title,*9 
or the guardian of an infant entitled to redeem,*° 
or a receiver appointed for a mortgagor,*' or an 
executor who was also the sole devisee of the mort- 
gagor..* The assignee of the right of redemption 
may maintain a suit for redemption, although he in- 
tends voluntarily to surrender the fruits thereof to 
the mortgagor.*? But where a written assignment 
of a judgment was intended as a mere power of 
attorney for its collection, the assignee on becom- 
ing the purchaser of the premises on execution 
sale is not entitled to bring an action to redeem as 
the real party in interest.** 

[§ 2249] (2) Joinder of Plaintiffs. Parties having 


540. 
27. 


a sale, to which relief he would be 
restricted in such a case in a suit in 
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Butts v. Broughton, 72 Ala. 294. 
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a joint interest in the subject of the action may 
join as plaintiffs,®* as, for example, persons having 
a joint interest in the premises,*° or who are jointly 
lable for the mortgage debt,*7 or who own in sev- 
eralty different portions of premises mortgaged to 
secure a single debt.** The mortgagor and the 
owner of the equity of redemption have been held 
to be properly joined as plaintiffs.°® But where the 
assignee of the statutory right of redemption was 
joined as plaintiff also, a demurrer to the bill was 
sustained.?° A joinder of the grantee of the equity 
of redemption and of an execution creditor of the 
mortgagor as parties plaintiff has been permitted.*? 
[§ 2250] b. Proper and Necessary Parties—(1) 
Gererally. The rule applicable to equitable pro- 
ceedings generally, requiring all persons who are 
materially interested in the suit or in the subject 
matter to be made parties, either as plaintiffs or 
as defendants,?? requires the joinder of such parties 
in proceedings to redeem.*? This rule makes it nec-* 
essary to bring in as parties all owners of the equity 
of redemption,** and all persons who would have a 
right to call for redemption or to receive any part 
of the redemption money,**° or who have interests 
in the mortgaged premises liable to be affected by 
the redemption.*® But only persons who have a 
right or interest, legal or equitable, in the subject 
matter of the controversy, which may be affected by 
the decree, need be made parties to a suit in equity.** 
Thus persons whose interests in either the mort- 
gage or the property have absolutely ceased and 
determined are not necessary parties,*® especially 
where they are not in a position to afford plaintiff 
any of the relief which he demands.*® A third per- 
son loaning money to complainant with which to 
make tender and redeem is not a proper party.°° 
Surety. In a suit by a mortgagor for an account- 


involving the contention that the 
deed, although absolute on its face, 


the courts of Manitoba, and a decree 28. Butts v. Broughton, supra. was ‘intended as a mortgage. McNeel 
for a sale would not be enforceable 295) -Dexter jv Arnolds) BCasaiy:. Auldridge, 25 W. Va. We Ook 
in the latter province. Where per-| No. 3,857, 1 Sumn. 109; Boyden v.| grantee in a deed alleged to be a 
sonal equities exist between two par-| Partridge, 2 Gray (Mass.) 190;| mortgage is a necessary party. Far- 
ties over whom a court of equity has| Woodson y. Ferkins, 5 Gratt. (46]rar v. Pillsbury, 217 Mass. 330, 104 
jurisdiction, although such equities| Va.) 345. NE 737. 

may refer to foreign lands, the court &0. Pardee v. Van Anken, 3 Barb. Necessary and proper defendants 
may give relief by a decree operating | (N. Y.) 534. see infra §§ 2251-2259. 

not directly upon the lands but di- [a] Special guardian of infant, Nee. era proper plaintiffs see 


rectly in personam; but such relief 
will never be extended so far as to 
decree a sale in the nature of an 
equitable execution. Henderson v. 
Hamilton Bank, 23 Can. S. C. 716 [aff 
20 Ont. A. 646]. 

20. Abbe v. Goodwin, 7 Conn. 377; 
Bernard v. Toplitz, 160 Mass. 162, 35 
NE 673, 39 AmSR 465; Moore v. Cord, 
14 Wis. 213; Brown v. Cole, 14 Sim. 
427, 37 EngCh 427, 60 Reprint 424, 

21. Bast Ve Vanalstine, 120 Ind. 
590, 22 NE 965. 

[al Action by widow to redeem 
from a mortgage foreclosure’ to 
which she was not made a party. 
Barr v. Vanalstine, 120 Ind. 590, 22 
, NE 965. 

22. See Equity § 304. 

23. Whiteman v. Taber, 
319, 87 S 353. 

24. Whiteman vy. Taber, supra. 

Persons entitled to redeem see su- 
pra § 2091 et seq. 

Loss of right see supra § 2139. 

Time for redemption see supra 
§ 2146 et seq. 

Waiver see supra §§ 2075, 2087. 


205 Ala, 


25. Butts v. Broughton, 72 Ala. 
294. 
26. Jones v. Richardson, 85 Ala. 


463, 5 S 194; Butts v. Broughton, 72 
Ala. 294; E. Tris Napier Co. v. Gloss, 
150 Ga. 561, 104 SE 230; Anding vy. 
Davis, 38 Miss. 574, 77 AmD .658; 
Posten v. Miller, 60 Wis. 494, 19 NW 


being mertgagee for the benefit of 
the infant, may file a bill in his own 
name to redeem a senior mortgage. 
pe pee v. Van Anken, 3 Barb. (N. Y.) 
53 
81. Bolles v. Duff, 43 N. Y. 469, 
10 AbbPrNS 399, 41 HowPr 355. 
32. Harris v. Jones, 188 Ala. 633, 


65 S 956 

83. Whiteman y. Taber, 205 Ala. 
319, 87 S 353. 

384. McKee v. Murphy, 34 N. Y. 
Super. 261. 

35. Berkshire v. Shultz, 25 Ind. 
523. See Saunders v. Frost, 5 Pick. 


(Mass.) 259, 16 AmD 394 (action to 
redeem prior mortgage by two ofr 
three subsequent mortgagees against 
prior mortgagee to whom their co- 
mortgagee has assigned his interest). 


36. Gerson v. Davis, 143 Ala. 381, 
39S 98; 

37. Gerson v. Davis, supra. 

38. Wadleigh v. Phelps, 149 Cal. 
627, 87 -P 93. 

39. Miller v. Dunn, 188 N. C. 397, 
124 SE 746. 

40. Commercial Real HEst., etc., 


Assoc. v. Parker, 84 Ala. 298, 4 S 268. 
41. Threewit v. McFall, 196 Ill. 


A. 609 

42. See Equity § 253. 

43. Porter v. Clements, 3 Ark. 364. 

[a] Absolute deed.—(1) All the 
parties to a deed, or their heirs, must 
be made parties to a suit in equity 


infra §§ —2259 

44. Ae “ee, § "2252. 

45. Richards v. Pierce, 52 Me. 560; 
Stone v. Bartlett, 46 Me. 438; Pierce 
v. Le Monier, 172 Mass. 508, 53 NE 
125; Chase v. Cleburne First Nat. 
Bank, i Mex. Civ..A. 595; 200SW 102i 
Kyger v. Depue, 6 W. Va. 288. 

46. U. S.—Upham vy. Brooks, 28 F. 
Cas. No. 16,796, 2 Story 623. 

Ala.—Anniston First Nat. Bank v. 
Elliott, 125 Ala. 646, 27 S 7, 82 AmSR 
268, 47 LRA 742. 

Me -—Crummett v. Littlefield, 98 
Me. 317, 56 A 1053; Rowell v. Jewett, 
69 Me. 293. 

Mass.—Conant vy. Warren, 6 Gray 
562; Goodrich v. Staples, 2 Cush. 258. 


Mich.—Sanborn v. Sanborn, 104 
Mich. 180, 62 NW 371. 

Mo.—Stillwell v. Hamm, 97 Mo. 
519, 1a VSIWi2 525 

Ont.—Glass v. Freckleton, 10 
Grant Ch, 470. 

47. Whiteman vy. Taber, 203 Ala. 


496, 83 S 595. 

48. Lovelace v. Hutchinson, 106 
Ala. 417, 17,S 623; Moon vy. Jacobs, 
103 Ala. 548, 15 S 866; Patterson v. 
Kellogg, 53 Conn. 38, 22 A 1096; Dunn 
v. Dewey, 75 Minn. 1585 T7 NW 798. 

49. Jones v. Richardson, 85 Ala. 
463, 5 S 194; Staples v. Shackleford, 
150 Mo. 471, 51 SW 1032. 

50. Robbins v. Brown, 151 Ala, 
236, 44 S 63. ; 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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ing and reconveyance from the mor tgagee, a surety 
who has paid the mortgage note is a necessary 
party.°? 

Officer required to state account. Where personal 
property had been levied on, and a mortgage was 
given to secure the payment of so much of the debt 
as that property might be insufficient to satisfy, 
the officer making the levy has been held to be a 
proper defendant in a suit to redeem from the 
mortgage, because it is necessary to obtain from him 
an account of the proceeds of the attached per- 
sonalty.°? 

Where the suit is to set aside a foreclosure sale 
for the purpose of redemption, all the parties to 
the foreclosure proceedings who would have been 
proper parties to the suit to redeem if there had 
been no sale, and all intervening encumbrancers, 
must be made parties.°* 

[§ 2251] (2) Mortgagor. The mortgagor is a nee- 
essary party to a bill to redeem by a junior en- 
cumbrancer;°* and one of two joint mortgagors who 
refuses to join in a bill to redeem may be made 
a defendant if he still has an interest in the prem- 
ises.°° But after the mortgagor has conveyed away 
his entire interest in the premises he is no longer a 
necessary party in a suit for redemption by his 
grantee.°® So where the grantee of a portion of 
the premises seeks to redeem after a sale under 
a power, he need not make the mortgagor a party 
unless he seeks to recover the surplus, if any, of 
the purchase money, at the sale under the power, 
over the amount of principal and interest due on 
the mortgage.°” 

Remaindermen who joined in the mortgage have 
been held to be unnecessary parties to a bill by 
a life tenant of mortgaged property to compel an 
assignment of the mortgage debt to a third per- 
son,°® although they might have been proper par- 
ties.°? 

A cotenant has been held to be unnecessary as 
a party to a bill to redeem common property from 
a mortgage.°° 

[§ 2252] (3) Transferees of Premises or of Equity 
of Redemption.. The rule requiring the joinder of 

51. Hunt v. Rooney, 77 Wis. 258, 
45 NW 1084. 61. 

52, Wing v. Cooper, 37 Vt. 169. 62. 

53. Wimpfheimer v. Prudential 
insi Co. s0UN J. Wd 080,759 Al 9 167 

54. Yelverton vy. Shelden, 2 Sandf. 
Ch.» (N.Y). 438143 Ramsbottom, v2.) 269% 


Weaillist onl. Chmo7.wOne sve lone. 
16 Grant Ch. (Ont.) 239. 


with plaintiff). 
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‘of Deceased Mortgagor. 


See supra § 2248. 
Marbury Lumber Co. v. Posey, 
142 Ala. 394, 38 S 242. 66. 

63. Bailey v. Myrick, 
McCabe’ v. Bellows, 
Connor v. Atwood, 4 NYS 561. 68. 
Compare Lewis v. Babcock, 150 Minn. 69. 
394, 185 NW 384 (where, 
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all parties in interest®! makes it necessary to bring 
in as parties all owners of the equity of redemp- 
tion;°? for example, the grantees of the mort- 
gagors must be made parties, °? including purchasers 
of parts of the mortgaged property,°* anyone re- 
fusing to join as a plaintiff being made a defend- 
ant.°° However, under the federal equity rules, 
allowing the court in its discretion to proceed 
without the presence of all parties having an in- 
terest in the controversy, but whose interest would 
not be directly affected by a decree rendered in their 
absence, where their joinder would oust the court of 
jurisdiction, it has been held that the purchaser at 
an execution sale of a mortgagor’s interest need 
not be joined in a suit to redeem, brought by the 
trustee in bankruptey of the mortgagor to redeem, 
wherein redemption is not allowed, but a foreclosure 
is permitted to the mortgagee who seeks such relief 
by his answer,°® and the fact that he is made a party 
to a cross bill by another defendant seeking to be 
subrogated to the rights of the mortgagee upon 
the ground that as guarantor of the note secured 
it had made certain interest payments does not 
make him a party to the original bill to which he 
was not called upon to plead or answer.®? 

Purchaser pendente lite. It has been held that 
a purchaser of the mortgaged property pending a 
bill to redeem is a proper party, but not a necessary 
one.°8 

Purchasers from mortgagee. Under the rule that 
those who have interest liable to be affected must be 
joined purchasers to whom the mortgagee has as- 
sumed to transfer and convey the premises must be 
made parties.°° 

[§ 2253] (4) Heirs, Devisees, and Representatives 
A bill to redeem brought 
by one heir without joining the others has been 
held to be demurrable,’° even ‘though complainant 
is administrator as well.™4 Where the bill seeks to 
disaffirm a sale and redeem, the administrator has 
been held to be an unnecessary party,’? since the 
title is in the heirs.7* It has been held that one 
who has purchased the interest of the mortgagor 
at execution sale need not make the heirs of the de- 
575; Hawes v. Detroit F. & M. Ins. 
Co., 109 Mich. 324, 67 NW 329, 63 


AmSR 581. 


Brown vy. Crawford, 252 Fed. 
386 Me. 50; 


1 Allen (Mass.) 


248. 

67. Brown v. Crawford, supra. 
Zane v. Fink, 18 W. Va. 693. 
Ala.—Carlin y. Jones, 55 Ala. 
in an ac-| 624. 


55. Lovell v. Farrington, 50 Me. 239. 

56. U. S.—Kanawha Coal Co. v., 
Kanawha, etc., Coal Co., 14 F. Cas. 
INGa. T6065. 00 Blatchf. 391. 

Ala_—Rothschild v. Bay City Lum- 
pen. Co, TROT GE. Bal BR. IS) WBise 
Thomas v. Jones, 84 Ala. 302,458 270. 

Ind.—Parker v. Small, 58 Ind. 349. 

Me.—Hilton v. Lothrop, 46 Me. 297. 

Wis.—Young v. Miner, 145 Wis. 71, 
129 NW 781. 

Compare Clark v. Long, 4 Rand. 
(25 Va.) 451 (where the grantor was 
held to be a necessary party ,because 
the validity of the trust deed under 
which defendant claimed was in 
question). 

57. Daniels v. Davidson, 9 Grant 
ChecOnts) iis. 

58. Atwood v. Charlton, 21 R. I. 
568, 45 A 580. 

59. Atwood v. Charlton, supra. 

60. Bailey v. Jefferson, 186 Ala. 
214, 64 S 955. But see Lance’s App., 
112 Pa. 456, 4 A 375 (when account- 
ing was sought and defendant, if 
liable to account, was liable jointly 
to persons interested in the property 
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tion by a grantee to clear the record 
of a mortgage given before but re- 
corded after plaintiff's deed, defend- 
ant alleged that plaintiff's deed and a 
contemporaneous contract of sale to 
the grantor together constitute a 
mortgage, it was held that the holder 
of the contract should be joined in 
view of a statute providing that on 
motion a party may be joined if nec- 
essary to determine the affirmative 
relief sought by a defendant). 


64. Simpson v. Smyth, 1 Grant 
Dies Kg Gao, (Ober) Compare 
Chiarelli v. Pentino, 100 Conn. 686, 


124 A 806 (where, in a suit for an 
accounting and reconveyance of prop- 
erty conveyed as security, it was held 
that the fact that one of plaintiffs 
had assigned his interest to one not 
a party to action did not prevent 
relief, since the supreme eourt could 
direct the superior court to make 
him a party plaintiff, and thereafter 
to enter its decree). 

65. McPherson v. Hayward, 81 Me. 
329, 17 A 164; Welch vy. Stearns, 69 
Me. 192; Southard v. Sutton, 68 Me. 


Ind.—Caress v. Foster, 62 Ind. 145. 
Fa pene v. Savery, 48 Iowa 

Me.—Wing v. Davis, 7 Me. 31. 

N. Y.—Hickock v. Scribner, 3 
Johns. Cas. 311. 

Va.—Chowning v. Cox, 1 Rand. (22 
Va.) 306, 10 AmD 530 

Wis. —Beebe Vv. Wisconsin Mortg. 
Loan Co., 117 Wis. 328, 93 NW 1103. 

Compare White y. Curtis, 2 Gray 
(Mass.) 467 (where the inhabitants 
of a county were held necessary par- 
ties to a bill in equity to redeem a 
mortgage which states that a portion 
of the mortgaged land has been 
taken by such county for a highway, 
where it is not alleged that any 
damages were sustained or claimed 
by the owner of tne land, whose time 
for claiming such damages has ex- 
pired). 
naan Chamberlain v. Lancey, 60 Me. 

71. Chamberlain v. Lancey, supra. 

72. Cornelius v. Bishop, 205 Ala. 
5038, 88 S 592. 

73. Cornelius v. Bishop, supra, 
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ceased mortgagor parties to his bill to rédeem.™ 
Where the administrator of the grantor refuses to 
sue to have the deed declared a mortgage and to 
redeem, he may be made a party defendant in a 
suit by the heirs.*> However, where the bill alleged 
an absence of debts, the joinder of the personal 
representative was not required in such a suit.7® 

In an action by a surviving grantor to have a deed 
declared a mortgage, for an accounting and to re- 
deem, it has been held that the heirs of the deceased 
grantor should be made parties.” 

A bill by a devisee of a mortgaged estate to re- 
‘deem need not make the heirs at law parties,’* un- 
less he seeks to have the will established,” and where 
the devisee brought his bill to redeem from a fore- 
closure sale, it has been held that neither the ex- 
ecutor nor the legatees were proper parties.*° 

[§ 2254] (5) Mortgagee. All the mortgagees in 
whom the legal title to the mortgaged premises is 
vested are necessary parties to a bill to redeem.*+ 
Thus it has been held that, where the mortgagee has 
sold the property under a power contained in the 
mortgage, and the sale and conveyance, being for 
less than the amount of the debt, did not purport 
to be of the mortgagee’s interest, he is a necessary 
party,°? and that, where a mortgagee in possession 
has given an absolute lease of the premises, reserving 
rent, he must be a party to a bill against the lessee 
to redeem.8 But an original mortgagee is not a 
necessary party if he has made an absolute and 
effective assignment of the mortgage and debt,’* un- 
less he is interested in the account which may be 
taken, as having received partial payments of the 
mortgage debt or being liable for rents and profits 
received;*° if the assignment was made merely as 
collateral security for his own debt;®° or if he ass 
signed the mortgage title, as by quitclaim deed, 
without assigning the debt secured.*? 

Nominal mortgagee. An agent who loaned the 
money of his principal and took a mortgage in his 
own name, without informing the mortgagor of his 
agency, has been held to be a proper, although not 
a necessary, party to a suit to redeem, although 
plaintiff had notice of the agency at the time of 
filing the bill.8* 

Receiver for the mortgagee. If the mortgage, with 
other property of the mortgagee, has passed to the 
possession and control of a receiver appointed by 
a court of competent jurisdiction, such receiver is 


74, Thorpe v. Ricks, 21 N. C. 6138.| 214, 64 S 955; 
75. Mayer v. Waterman, 150 Ga. | Bell, 
613, 104 SE 497. Cobb, 561 Me. 
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Raisin Fertilizer Co. v. 93. 
107 Ala, 261, 18 
348; Williams  v.|189 Ala. 


[§§ 2253-2257 


the proper defendant.8® . 

[§ 2255] (6) Heirs and Representatives of a De- 
ceased Mortgagee. If the mortgagee is dead, own- 
ing the mortgage at the time of his decease, the 
suit should be against his personal representative,” 
unless the action involves the holding of a deed to 
be a mortgage, in which case the heirs of the grantee 
must be joined.®t Where the statute provides that 
real estate held by an executor or administrator in 
the mortgage shall, until the right of redemption has 
expired, be deemed personal assets, the heirs and 
devisees are, of course, unnecessary parties to an 
action to redeem an unforeclosed mortgage.°? But 
on a bill to declare null and void mortgage fore- 
closure proceedings and to redeem, the heir or de- 
visee of mortgagee has a direct interest and right 
to be heard, and is not sufficiently represented by 
the mortgagee’s personal representative, but must 
be made a party,’ where the rule is that, on fore- 
closure, the title is vested in the heir or devisee.®* 

The administrator of a junior mortgagee may be 
excused from joining the widow and children in 
a suit to redeem a senior mortgage, under a statute 
permitting an ‘‘executor, administrator, or trustee 
of an express trust to sue without joining the bene- 
ficiaries’’ where the administrator is regarded as 
trustee.°> But such a joinder as plaintiffs is not 
demurrable.°® 

The heirs of a deceased partner of a mortgagee 
partnership have been held to be proper parties 
defendant.®? 

[§ 2256] (7) Beneficiary under Mortgage or Trust 
Deed. The beneficiary in a mortgage or trust deed, 
or the person for whose security or indemnification 
it is given, should be made a party to the proceed- 
ings for redemption,®® unless the right to recover the 
title to the property is claimed on the ground that 
the debt has been paid, in which ease such person 
has no further interest to be affected by the pro- 
ceedings.°? 

In England, under a statute providing that it is 
unnecessary to make the cestuis que trust parties 
to the suit unless the court makes a special order 
to that effect,t the trustees of a mortgage have been 
held to represent the cestuis que trust sufficiently 
to protect the mortgagor.? 

[§ 2257] (8) Assignees or Transferees of Mort- 
gage. The assignee of a mortgage is a necessary 
party to a suit for redemption.® It is unnecessary 


Strout v. Lord, 103 Me. 410, 
69 A 694, See Fountain v. Pateman, 
153, 66 S 75 (where it was 


S 168; Beals v. 


76. Nelson v. Wadsworth, 171] Smith, 49 Me. 564; Yelverton y. Shel-| held that the theory of the action 
Ala. 608, 55 S 120. den, 2 Sandf. Ch. (N. Y.) 481. was not that the sale was absolutely 
77. Caro v. Wollenberg, 68 Or. 85. Sadler v. Jefferson, 143 Ala. | void). 
420, 1386 P 866. ; 669, 39 S 3880; Doody v. Pierce, 9 94 Strout v. Lord, 103 Me. 410, 69 
78. Lewis v. Nangle, 2 Ves, 431,| Allen (Mass.) 141; Wolcott v. Sulli-| A 694. 
28 Reprint 275. van, 6 Paige (N. Y.) 117, 1 Edw. 399; 95. Lilly v. Dunn, 96 Ind. 220. 
79. Lewis v. Nangle, supra. Posten v, Miller, 60 Wis. 494, 19 NW 96. Lilly v. 


80. Jackson v. Lane, 213 Ala. 344, 540. 


Dunn, supra. 
97. Whisenant v. Hybart, 160 Ala. 


OAT SMe 2S. 86. Brown yv. Johnson, 53 Me. 246.| 578, 49 S 760. 

{a] Reason for rule.—By the fore- 87. Beals v. Cobb, 51 Me, 348. 98. Woodward v. Wood, 19 Ala. 
closure, a’complete title was vested 88. Wolcott v. Sullivan, 6 Paige | 213; Glass v. Glass, 50 Mich. 289, 15 
in the purchaser subject to a statu-|(N. Y.) 117. NW 460; Rogers v. Lewis, 12 Grant 
tory right to redeem—a_ personal 89. Southern Mut. Bldg., etc. As-| Ch. (Ont.) 257. 


privilege to repurchase. A redemp- | soc, 

tion by devisee does not inure to the | 113. 

estate. Jackson v. Lane, 213 Ala. 90, 

844, 105 S 223. 21 SW 22% 
81. Woodward vy. Wood, 19 Ala. 

913; Bssley v. Sloan, 16 Ill. A. 63) 18. 

[aft 116 Ill. 391, 6 NE 449]; Moore v. 91. 


v. Andrews, 


122 Ala. 698, 
Wood v. Holland, 57 Ark, 198, Lota Lo 
; Copeland v, Yoakum, 38 
Mo. 849; Guthrie v. Sorrell, 41 N. C. 2. 


Winn vy. Fitzwater, 


26 S 99. Hudson v. Kelly, 70 Ala. 393; 
Woodward v. Wood, 19 Ala. 213. 
SAG Nicts Cs 6rssa ea 


Stansfield v. Hobson, 16 Beay. 
oe 51 Reprint 750. 
151 Ala. 3. Ala.—Cornelius v. Bishop, 205 


rule 9 


Hobson, 14 Grant Ch (Ont.) 703. id, 44 8 of. Ala. 503, '88 S 592. Compare Dawsey 
g2. Burns v. Thayer, 115 Mass. 92. Strout v. Lord, 103 Me. 410,| v. Culbreth, 200 Ala. 88, 75 S 459 
89. 69 A 694 [overr Hilton v. Lothrop, 46 |] (where, in a suit to declare a deed a 
83. Dias v. Merle, 4 Paige (N. Y.)| Me. 297 which, before the statute,| mortgage and for redemption, the 
259. held that the ‘heirs and devisees] purchaser from defendant was held 


84. Bailey v. Jefferson, 186 Ala. 


should be made parties]. 


not a necessary party as to settle- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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in the case of successive assignments of the mort- 
gage to join any of the mesne assignees, the last 
holder being the proper defendant.* A subsequent 
mortgagee cannot object to a suit by one of the 
joint assignees of a prior mortgage in his indi- 
vidual name without joinder of his coassignee.® 

An equitable assignee of the mortgage has been 
held to be an indispensable party to an accounting 
before a master in chancery between the mortgagor 
and the mortgagee.® 

[§ 2258] (9) Purchaser at Foreclosure Sale and 
Those Claiming under Him. Where statutory re- 
demption is properly enforceable by a bill in equity, 
it is, of course, necessary to make the purchaser 
at the foreclosure sale’ and his mortgagee® parties. 
The wife of the purchaser is not a necessary or 
proper party to such redemption,® for the right of 
redemption from mortgage foreclosure is prior and 
paramount to any right of which the wite of the 
purchaser on foreclosure.was dowable.’° 

Insufficient foreclosure and sale. Where the bill 
to redeem is based upon nonjoinder in the fore- 
closure proceedings, the purchaser at the sale, or 
his grantee, is a necessary party. The rule is the 
same where the right to redemption is based upon 
a defective sale,!? unless plaintiff is satisfied with 
judgment for redemption subject to the several 
agreements of sale.*% 

[§ 2259] (10) Other Encumbrancers. It has been 
held that grantees under a junior trust deed are 
necessary parties in a suit by the grantor to redeem 
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from a sale under the prior trust deed.14 Where. 
the right to redeem is disputed between two sub- 
sequent encumbrancers, the prior mortgagee may 
decline to allow either to redeem except by decree 
in a suit to which both claimants are parties.t® In 
a suit to redeem by the assignee of the statutory 
right of redemption against the purchaser at fore- 
closure, it has been held unnecessary to. make prior 
and junior mortgagees parties because their rights 
were not affected.1¢ 

[§ 2260] 7. Pleading—a. Bill or Complaint—(1) 
Form and Requisites in General. Under the rule ap- 
plicable to pleadings in equity generally that the 
court will look to the entire substance of a bill to 
determine its nature and effect,” and although a 
bill to be treated as a bill to redeem must contain 
the essential allegations of such a bill,*® it will 
be so treated where its object as appears from the 
facts alleged and its prayer is to redeem.’® So a 
bill will be treated as a bill to redeem where such 
construction will best harmonize with its apparent 
scope and purpose and will not lay it open to the 
charge of stating antagonistic and _ conflicting 
grounds of relief.2° The bill may?! and must”? al- 
lege such facts in favor of complainant as will au- 
thorize recovery clearly and specifically.2* If the 
land has been sold under the mortgage, the petition 
to redeem must show affirmatively that the party 
claiming the equity of redemption was not made a 
defendant in the foreclosure suit,?4 and should de- 
seribe the particular mortgage*> and the premises?® 


ment of equities between complain- 
ant and defendant, there was merely 
a suggestion of his interest, not suffi- 
ciently authoritative). 

Me.—Brown v. Johnson, 53 Me. 246; 
Stoné v. Locke, 46 Me. 445. 

Mass.—MacFarlane v. Thompson, 
241 Mass. 486, 135 NE 869. 

N. Y.—Borst v. Boyd, 3 Sandf. Ch. 
501. 

Vt.—Barrett v. 1Sy Vit. 


365. 
4 Bryant v. Erskine, 55 Me. 153; 


Sargeant, 


Lennon v. Porter, 2 Gray (Mass.) 
473. 

Sravbdlabe aV¥. oesquire, 12" Met: 
(Mass.) 494. 


6. Union Mut. L. Ins. Co. v. Slee, 
123 Tll. 57, 12 NE 543, 13 NE 222. 

7, Toney v. Chenault, 204 Ala. 329, 
85 S 742. 

8. Toney v. Chenault, supra. 

9. Wootten v. Vaughn, 202 Ala. 
684, 81 S 660. 

10. Wootten v. Vaughn, supra. 
AT Na Y. 


11., Winslow v. Clark, 
261. 
12. Campbell v. Imperial Loan Co.; 


15.Man. 614,.2 WestLR 327. 


13. Campbell v. Imperial Loan Co., 
supra. 

14. Green v. McIntire, 39 App. (D. 
C.) 249 


Wimpfheimer v. Prudential 
Ins, Co., 56 N. J. Eq. 585, 39 A 916. 

16. Whiteman v. Taber, 203 Ala. 
496, 83 S 595. 

17. See Equity § 425. 

18. Constant y. Simon, 303 Mo. 
203, 259 SW 424. 

19. Taylor v. Dillenburg, 168 Ill. 
235, 48 NE 41; Casserly v. Witherbee, 
109 Ne Y= 522,-23. NE) 1000: 

[a] Allegations construed.—(1) To 
present a bill to redeem and not for 
a specific performance of agreement 
to extend time for redemption. Tay- 
lor v. Dillenburg, 168 Ill. 235, 48 
NE 41. (2) To constitute a proceed- 
ing for redemption on the ground 
that the mortgagor was induced to 
forego his right of redemption be- 
fore sale by the promises of the 
mortgagee which were not fulfilled. 
Clark v. Levy, 130 App. Div. 389, 114 
WYS 890. 

20. Merriman v. Chicago, ete. R. 
Co., 64 Fed. 535, 12 CCA 275. 


21. Benson y. Bunting, 127 Cal. 
baz, D9 Pe 9915 738) AmSRy Si. 

[a] The inadequacy of the price 
paid at a foreclosure sale may be 
alleged to show that the equity 1s 
valuable and important. Benson v. 
Bunting LAT eOal Dogs OOM kano Lemna S 
AmSR 81. 

22. Randolph v. Bradford, 204 Ala. 
378, 86 S 39, 42 [cit Cyc]; Tetherow 
v. Chambers, 74 Mo. 183; Parks v. 
Worthington, (Tex. Civ. A.) 87 SW 
720 


[a] Refusal to permit redemption. 
—A bill to redeem from a deed of 
trust should allege a refusal upon 
the part of defendant to allow re- 
demption upon payment of the debt 
and interest which the deed was 
given to secure. Tetherow v. Cham- 
bers, 74 Mo. 183. 

{[b] Status of defendant.—The 
complaint in a suit to redeem after 
sale on foreclosure must show that 
defendant is the purchaser on such 
sale or in privity with the mortgage 


title. Lacy v. Fowler, 206 Ala. 679, 
91 S 593. 
[ce] Allegations held sufficient.— 


(1) As to notice by possession and 
record of satisfaction. Gillespie v. 
Rigby, 66 Fla. 9,63 S$ 141. (2) As to 
right of mortgagor to redeem, ac- 
counting to ascertain amount due, 
and accounting by transferee for 
rents collected. Macke v. Macke, 200 
Ala. 260, 76 S 26. (8) Setting up 
usury, payment, and failure of con- 
sideration. Noble v. Graham, 140 
Ala. 418, 37 S 230. (4) To charge 
fraud in misleading plaintiff as to 
the time in which redemption might 
be had. Benson y. Bunting, 127 Cal. 
532, 69 P 991, 78 AmSR 81.” (5) That 
an excessive sum is claimed as due 
and that respondents are endeavoring 
to enforce the payment of debts not 
embraced in the debts for which the 
mortgage was given as_ security. 
Presnall v. Burgess, 181 Ala. 263, 61 
S 804. 

{[d] Allegations held insufficient. 
—(1) Amendment to bill for cancel- 
lation asking to be allowed to redeem 
if mortgage not void. Fair v. Cum- 
mings, 202 Ala. 20, 79 S 358. (2) As 
to consideration for an agreement to 
permit redemption. Lappin v. Nich- 


ols, 263 Mo. 285, 172 SW 596. (3) 
To support relief by way of redemp- 
tion as against a release of an equity 
of redemption. Smith v. Thomp- 
son, 203)Ala. 87, 82 S°101e (4)e Do 
show fraud in concealment of pen- 
dency of proceedings and_ sale.’ 
Boulter v. Cunningham, 189 Ill. A. 
597. (5) An allegation that apprais- 
ers did not enter upon and view the 
land after they were sworn is not 
sufficient aS an allegation that tha 
appraisers did not view the land 
after they were sworn. Merryman 
v. Blount, 79 “Ark. 1; 94. Siw W1'4. - (6) 
An averment that no proper notice 
of the sale was given is not the 
equivalent of no notice for the lack 
of which the sale would be invali- 
dated. Elrod v. Smith, 130 Ala. 212, 
30 S 420. 

23. Randolph v. Bradford, 204 Ala. 
278, 86 S 39, 42 [cit Cyc]; Conner v. 
Smith, 74 Ala. 115; Lappin v. Nich- 
ols, 263 Mo.: 285, 172 SW 596; Find- 
ley. Ve. oonee, *815--Viiie beer 7 lee 

[a] For example (1) where the 
right to redeem from a mortgage 
notwithstanding a foreclosure sale is 
dependent on the existence of facts’ 
rendering the sale ineffectual to fore- 
close the eauity of redemption, such 
facts must be clearly alleged in the 
bill. Randolph v. Bradford, 204 Ala. 
378, 86 S 39. (2) If the mortgage 
has been foreclosed, the petition to 
redeem must show affirmatively that 
the party claiming the equity of re- 
demption was not made a defendant 
in the foreclosure suit. Deroin v. 
Jennings, 4 Nebr. 97. 

24  Deroin v. Jennings, supra. 

255, SPIatl {Ve se Sauine: 56 us Cui 
(Mass.) 551; Franceschi v. Jones, 8 
Porto Rico Fed. 302. 

{a] Material terms.—<A bill to re- 
deem from a mortgage should set 
out the material terms of the mort- 
gage. Franceschi v. Jones, 8 Porto 
Rico Fed. 302. 

26. KFranceschi y. Jones, supra. 

[a] A defective description of the 
property sought to be redeemed can- 
not be aided by reference to the de- 
scription contained in the papers in 
another suit. Franceschi v. Jones, 8 
Porto Rico Fed. 302. 
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involved. Further, the desire and intention to re- 
deem should be alleged where it is sought to open 
a foreclosure decree.** A bill by a junior mortgagee 
whose mortgage was unrecorded to redeem from a 
sale under a decree of foreclosure on a prior mort- 
gage to which he was not a party must allege that 
the holder of the senior mortgage had notice of 
the unrecorded mortgage or that the purchaser had 
notice thereof.?8 <A bill by a second mortgagee to 
redeem from a foreclosure of a first mortgage upon 
the ground that he was not notified thereof need 
not contain allegations appropriate for the direct 
purpose of opening and setting -aside such foreclo- 
sure decree.?? 

Compliance with statutory conditions. A bill to 
enforce a statutory redemption must allege a com- 
pliance with the conditions imposed by the statute,*° 
or an exeuse therefor.*! Such a compliance need 
not be shown, however, in a bill to enforce an equita- 
ble right to redeem.** 

Anticipating defenses. It is not necessary that a 
bill to redeem should anticipate defenses,** such as 
the statute of limitations.** 

A bill in the nature of a bill of interpleader filed 
where there are conflicting claims to the mortgage 
money need not contain the allegations required of a 
strict bill of interpleader.*® 

[§ 2261] (2) Mortgage in Form an Absolute Deed, 
A bill seeking to redeem from a mortgage in the 
form of an absolute deed must show the faets upon 
which the right of redemption is based.*° It is neces- 
sary to allege a subsisting debt or obligation secured 
by the conveyance,*? which is due and payable ;** the 


27. Platt v. Stonington Say. Bank,|]demnity against 
46 Conn, 476. surety upon 
23. Warlock v. Barnhizer, 30 Ind.| Morris v. Hulme, 


370. 169, 

29. Bridgeport Sav. Bank v. El- 
dredge, 28 Conn. 6556, 73 AmD |ant’s advice. 
688. Ind. A. 436, 

380. Jones v. Meriwether, 203 Ala. [b] 
155, 82 S 185; Lacey v. Lacey, (Ala.) 
89 S 922; Baker v. Burdeshaw, 132} 168; 


Ala. 166, 31 S 497; Stocks v. Young, | 42, 99 SH 115; 
67 Ala. 341; German Nat. Bank v./171 Ill. A. 549. 
Barham, 57 Ark. 5388, 22 SW _ 95; [e] 

Sturgeon v. Mudd, 190 Mo. 200, 88] have an 


SW 630. 

[a] Delivery of possession as re- 
quired by statute. or a valid reason 
for nondelivery must be alleged. 


relief could 


Showing the 


Baker v. Burdeshaw, 132 Ala, 166, 31 ! 
S 497. plainant’s equity 

31. Jones v. Meriwether, 2038 Ala.| Pearsall v. Hyde, 189 Ala. 86, 66 S 
155, 82 S 185. 665. 


32, Johnson v. Smith, 190 Ala. 521, 37. 
; Norton v. British American 


Montes a©o7) 1 ldiome Alla L LO 20) WS) | 2s0 be cadioy 
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loss by becoming 
bond for 
(A ISSEn N.S EE AEE a2) 
(3) To show a relation author- ]} 203, 
izing complainant to rely on defend- 
Calahan v. Dunker, 51 
99 NE 1021. 
Allegations held insufficient. 
—sSmith v. Smith, 153 Ala. 504, 45 S [a] 
Burns v. Washington, 
Osborne v. Morgan, 


Bill construed as not one to 
absolute deed declared a [b] 
mortgage, within the rule that sucn 
not be granted unless 
both parties so intended, but as one 
relation of mortgagor 
and mortgagee, and to enforce com- 


Jacoby v. Funkhouser, 
40 S 291; Todd v. Todd, 164 Cal. 255, 


Murphy vy. 


[§§ 2260-2262 


agreement and intention of the parties that the 
transfer should be in effect a mortgage, notwith- 
standing its apparent character;*® the existence of 
a defeasance, if none is embodied in the deed or 
an agreement to reconvey, or a sufficient legal reason 
why the clause of redemption was omitted from the 
instrument ;*° and that the deed is still in force as 
a security and the land still subject to redemption.*! 
Where the mortgagee has conveyed the premises so 
that actual redemption is impossible, an action is 
in legal effect one for redemption, although under 
the circumstances set forth in the complaint only a 
money judgment can be obtained,*? and only such 
a judgment need be demanded.#* A bill seeking to 
redeem from an absolute deed executed as a mort- 
gage is not demurrable because of the fact that it 
also avers that the original agreement was usurious 
and void.** 

[§ 2262] (8) Repugnancy and Pleading with 
Double Aspect. <A bill for redemption may be 
framed with a double aspect so that plaintiff may 
avail himself of a tender if his proof is sufficient 
or if he fails in that to have an account of the 
amount due and permission to pay it.4° An allega- 
tion in a bill to enforce a statutory right of redemp- 
tion that nothing was due upon the mortgage at 
the time of sale renders the bill defective as a bill 
to redeem.*® A bill seeking to redeem, which avers 
that the mortgagee is proceeding to foreclose for 
an excessive amount, is not demurrable upon the 
ground that it shows. that complainant being in de- 
fault has the right to foreclose.47 <A bill alleging 
that there never was any due foreclosure of the 
Mass.—Warfield v. Fisk, 136 Mass. 
appearance, | 219. 

Mo.— Constant v. 
259 SW 424. 
“C.—Newton v. Clark, LTEINER CE 
393, 93 SE 951. 

Tex, —Gray v. Shelby, 83 Tex. 405, 
18 SW 809. 

Allegations held sufficient.— 
Sewell v. Holley, 189 Ala. 121, 66 S 
506; Brown v. Spradlin, 136 Ky. 703, 


125 SW 150; Danzeisen’s App., 73 
a0 be 


Simon, 303 Mo. 


149 Ga. 


Allegations as to insolvency 
of grantor, etc.—Where the bill to 
redeem from dn absolute deed consid- 
ered as a mortgage is brought by a 
judgment creditor, allegations of the 
insolvency of the grantor and of his 
fraudulent purpose to defeat and de- 
lay creditors in divesting himself of 
the apparent legal title are not 
irrelevant or inconsistent with the 
character ascribed to the _ deed. 
Evans v. Burton, 5 NYSt 216. 


of redemption. 


(Ala. ) 
Murphy, 141 


968. Cal, 471, 75 P 60; Ganceart v. Henry,|. 40. Norris v. McLam, 104 N. C. 
33. Green v. Nicholls, 4 lL. J. Ch.| 98 Cal. 281, 33 P 92; Schultz v. Mc-|159, 10 SE 140; Adair v. Adair, 22 

Osa cLs, Lean, (Cal.) 26 P 427; Jones v. Hub-| Oh. 115, 29 P 193 
64 Green v. Nicholls, supra. bard, 193 Mo. 147, 90 SW 1187. 41, Reynolds Vv. Green, 10 Mich. 
35. Koppinger v. O’Donnell, LG. Rs [a] Novation not shown. Salin- | 355. 

Tee Te OrAn ack. ger v. McAllister, 165 Iowa 508, 146 42. Doty v. Norton, 133 App. Div. / 
36. Morris v. Hulme, 71 Kan. 628,) NW 8. 106, 117 NYS 793; Oest Vv. Hendrick, 

81 P 169; Williamson v. Rabon, 177 [b] Conveyance as_ security.—A|76 Misc. 258, 134 NYS 900. 

N. C. 302, 98 SH 8380. bill to have a deed absolute on its [a] Rule applied.imA complaint 


[a] Allegations held sufficient.— 
(1) Generally. Fowler v. Haggins, 
209 Ala. 176, 95 S 816; Sewell v./} for 
Walkley, 198 Ala. 152, 78 S 422;) Ala, 
Gerson v, Davis, 148 Ala. 881, 39 S [e] 
198; Hawkins v. l1ston, 58 Colo. 400, 
146 P 264; Connor y. Connor, 59 Fla, 
467, 52, S 727; Bailey v. Turner, 150 
Ga. 828, 105 SE 471; BH. Tris Napier 
Com Wie Gloss, 160 Ga. 661, 104 SH 
230; Henry v. Britt, 197 Ill. A. 167;|in the premises. 
Peirce v. First Nat. Bank, 181 Ill. A.|15 Minn. 69. 
100; Johnson vy. Herdien, 155 Ill. A. $3. 
426; Salinger v. McAllister, 165 Iowa] P 418. 
508, 146 NW 8; Myers v. Mills, 109 [a] 
Kan. 734, 201 P 856; Brightwell v.| Todd v. 
McAfee, 249 Mo. 562, 155 SW 820;/] 413. 
Krug v. Kautz, 21 8S. D. 461, 1183 NW 39, 


a debt. 
176, 95 


gage, it is only 


Todd, 


face declared a mortgage must aver 
the conveyance was given as security 
Fowler 
S 816. 

Alleging damages.—In an ac- 
tion to have a deed declared a mort- 
necessary to allege 
that it was given to secure the pay- 
ment of money; it is not necessary to | 900. 
allege damages or any special value 
Holton v. Meighen, | 106, 


Ala.—Gerson 
623. (2) Conveyance of land as in-' Ala. 381, 39 § 198. 


by the mortgagor alleging the mort- 
gage, character of transaction, sale 
of premises by mortgagee, and re- 
ceipt by him of a greater sum than 
necessary to discharge mortgages, 
and a refusal to pay over the balance, 
is in effect a bill to redeem. Oest_ vy. 
Hendrick, 76 Mise. 258,'134 NYS 


43. Doty v. Norton, 133 App. Div. 
EIN SenTO S 
44, Knowlton Vv. Walker, 13 Wis. 


50 GN Ets 


UPR Ae? 46. Baker v. Burdeshaw, 132 Ala. 
166, 31 S 497. 

v. Davis, 1438 47. National Bldg., etc., Assoc. v. 

Cheatham, 137 Ala. 395, 34 S 383. 


v. Haggins, 209 


Todd v. Todd, 164 Cal. 255, 128 | 264. 


45. Gooding v. Riley, 


Allegations held sufficient.— | 400. 
164 Cal. 255, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 2262-2264] 


mortgage under the powers therein contained is not 
demurrable as showing a foreclosure cutting off the 
equitable right to redeem.*8 

Joinder of equitable and statutory rights. Under 
a statutory provision to the effect that a bill is not 
multifarious which seeks alternative or inconsistent 
relief growing out of the same subject matter, or 
founded on the same contract or transaction, or re- 
lating to the same property between the same par- 
ties, a bill is not multifarious which in one aspect 
seeks to exercise the equity of redemption and in 
another aspect seeks to exercise the statutory right 
of redemption,*® but in the absence of such a statute, 
such a bill would present inconsistent and repug- 
nant claims of relief, which cannot be blended in 
one bill.®° 

[§ 2263] (4) Multifariousness.*! <A bill to cancel 
a mortgage as invalid or in the alternative to redeem 
is multifarious.°? However, a bill may pray a ean- 
cellation of a mortgage upon the ground that the 
mortgage debt has been fully paid,®* or the setting 
aside of a foreclosure sale because the mortgagee 
became the purchaser at his own sale,°* and in the 
alternative to be let in to redeem if any balance 
should be found to be due on the mortgage debt. 
A bill seeking to redeem is not bad because it also 
contains allegations which tend to show a cause 
of action for damages.°> A complaint may be re- 
garded as stating but a single cause of action where 
it asks for an accounting and redemption of the 
land by the payment of the just claims of the sev- 
eral defendants, although some of them are alleged 
to have acted fraudulently.°® <A petition to redeem 
alleging that the two deeds which it was sought 
to have decreed to be mortgages were procured by 
defendants working in concert is not demurrable 
for misjoinder of parties and causes of action.>7 

Statutery provisions. Under a statutory provi- 
sion to the effect that a bill is not multifarious 
which seeks alternative or inconsistent relief grow- 
ing out of the same subject matter, or founded on 
the’ same contract or transaction, or relating to 
the same property between the same parties,°* a bill 
to redeem may pray for alternative or inconsistent 


48. Rainey v. McQueen, 121 Ala. 


465, 475; 
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aver disaffirmance of such conveyance.® 


Mich. 427; Smith v. Austin, 9 Mich. 
Kling v. Childs, 


142 C.J) 487 


relief,°® and may seek a cancellation of the mort- 
gage or the cancellation of a sheriff’s deed on fore- 
closure®* in the alternative. So a bill to enforce a 
statutory right of redemption may, as incident to 
such relief, pray for the cancellation of a deed exe- 
cuted by the mortgagor to the mortgagee after his 
purchase at the foreclosure sale.°? 

[§ 2264] (5) Particular Allegations—(a) Right or 
Title of Complainant. If the bill for redemption is 
brought by a person other than the original mort- 
gagor, he must set forth the nature and extent of 
the title or interest under which he claims and how 
and when he acquired it.°* Where the bill is by a 
purchaser of the equity of redemption, a conveyance 
to him must be pleaded.°* However, where plain- 
tiff seeking to redeem had previously conveyed but 
his conveyance had been set aside by a court of com- 
petent jurisdiction, it is not necessary for him to 
Where 
complainant avers the death of the mortgagor and 
that he acquired the fee of the land subject to 
the mortgage under the mortgagor’s will which was 
probated prior to the date when the foreclosure 
action was begun, it may be fairly inferred that the 
death of the mortgagor occurred before the fore- 
closure proceedings were begun rendering complain- 
ant a necessary party thereto.®® 

Dowress. <A bill by a widow to redeem from a 
mortgage given by her husband, in order to obtain 
dower in the equity of redemption, must distinctly 
set forth a seizin of the husband, during coverture, 
of an estate in which the wife would be dowable.*%* 

Junior mortgagee. A bill by a junior mortgagee 
to redeem from a prior mortgage must show that 
his mortgage is a mortgage of the equity of redemp- 
tion from the mortgage of defendant.®§ 

Judgment crediter. A bill for redemption by a 
judgment creditor of the mortgagor should show 
how and in what manner he became a judgment cred- 
itor, in what court, and for what amount.°® Where 
in order to redeem a judgment creditor must have 
a lien upon the land,’° his bill to enforce the right 
of redemption must show the facts upon which the 
lien rests.74 An allegation in a bill by a judgment 


gage, as plaintiff’s right was not de- 


30 Minn.| pendent on condition of the estate, 


191, 25-S 920. , 

49. Dozier v. Farrior, 187 Ala. 181, 
65 S 364. 

50.. Cramer v. Watson, 73 Ala. 127. 

51. Joinder of equitable and 
statutory rights see supra § 2262. 

52. Williams v. Cooper, 107 Ala. 
246, 18. S 170. 

53. Williams v. Noland, 205 Ala. 
63, 87 S 818; Dickerson v. Winslow, 
97 Ala.. 491, 11 S 918;) Hartley ~v. 
Matthews, 96 Ala. 224, 11 S 452; 
Tipton v. Wortham, 93 Ala. 321, 9 S 
596. 

54. Dickerson v. Winslow, 97 Ala. 
491, 11 S 918; Tipton v. Wortham, 93 
Ala. 321, 9 S 596;°Askew v. Sanders, 
84 Ala. 356, 4 S 167; Sanders v. As- 
kew, 79 Ala. 433. 

55. Flynn y. Foley, 91 Minn. 444, 
98 NW 3282. 

56. Johnson y. Golder, 132 N. Y. 
116, 30 NE 376 [rev 9 NYS 739]. 

57. Gift v. Dress, 99 Nebr. 801, 157 
NW 1014. ay 

58. See statutory provisiuns. 

Multifariousness see Equity § 433. 


59. Norville v. Seeberg, 205 Ala. 
96, 87 S 164. 
60. Sharpe v. Hughes, 201 Ala. 


208, 77 S 734; Macke v. Macke, 200 
Ala. 260, 76 S 26. 

61. Dixie Grain Co. v. Quinn, 181 
Ala. 208, 61 S 886. 

62. Patterson y. Holmes, 202 Ala. 
115, 79S 581. : 

63. Lamb v. Jeffrey, 47 Mich. 28, 
10 NW 65; Harwood v. Underwood, 28 


366, 15 NW 673; Staples v. Shackle- 
ford, 150 Mo. 471, 51 SW 1032; Fran- 
ceschi v. Jones, 8 Porto Rico Fed. 302. 

“Whatever may be the title or in- 
terest claimed, it must in some way 
appear on the face of the bill, and the 
nature and extent of it must be set 
forth; and, if the bill be not brought 
by the mortgagor, it must be shown 
how complainant became entitled to 
it, unless the bill distinctly sets up 
some special matter of estoppel, and 
expressly relies upon it as such.” 
Smith v. AuStin, supra. 

[a] Defective allegations of title 
cannot be cured by the recitals in 
exhibits attached to the bill and re- 
ferred to as a part of it, which 
merely state that plaintiff claimed 
the land, had become the purchaser 
of it, etc., but fail to allege how, 
when, or from whom. Smith v. Aus- 
tin, 9 Mich. 465. 

{b] Allegation of heirship.—An 
allegation that complainant, the 
grandson of the mortgagor and the 
son of the mortgagor “‘were and now 
are all the heirs at law of the said” 
mortgagor is sufficient to exclude any 
inference that complainant’s parent, 
the child of the mortgagor, was liv- 
ing at the time of the death of the 
mortgagor. Williams v. Wilson, 205 
Ala. 119, 87 S 549. 

[c] Allegations held unnecessary. 
—In a suit by the mortgagor’s devi- 
see to redeem land sold: under mort- 


it was unnecessary to aver or prove 
that personalty of the estate was 
sufficient to pay debts, or that estate 
was solvent. Jackson y. Lane, 213 
Ala. 344, 105 S 223. 

64. Glass v. Glass, 50 Mich. 289, 
15 NW 460. 

[a] Sufficiency of allegation.—An 
averment that the premises were con- 
veyed to plaintiff, without giving the 
date of the deed, and that plaintiff 
“has ever since been and still is the 
lawful owner in fee simple of the 
same” is sufficient. Thompson vy. 
Foster, 21 Minn. 319. 

65. Aitna L. Ins. Co. v. Stryker, 
38 Ind. A. 312, 73 NE 953, 76 NE 822, 
78 NE 245. 

66. Johnson y. Golder, 132 N. Y. 
116, 30 NE 376. 

67. Wing v. Ayer, 53 Me. 465. 

68. Lamb v. Jeffrey, 47 Mich. 28, 
10 NW 65. ; 

69. Norton y. British American 
Morts. (Co. 113) Ala. 110; 20S 5968; 
Couthway v. Berghaus, 25 Ala. 393; 
Hobart v. Frisbie, 5 Conn. 592; Nilson 
Ls Home Bldg., etc., Assoc., 85 Ill. A. 


70. See supra §§ 2121, 2124. 

71. Greenwood y. Trigg, 154 Ala. 
487, 46 S 227. 

[a] For example, the bill must 
show that the lands described are 
situated in the county wherein the 
judgment is recorded. Greenwood v. 
Trigg, 154 Ala. 487, 46 S 227. 


i Ok 1) ga 


creditor that the mortgagor was the owner of the 
property at the time of the execution of the mort- 
gage is sufficient as against an objection that the 
bill fails to aver specifically such ownership upon 
the date of the recovery of the judgement.7? 

[§ 2265] (b) Tender. The making of a tender 
before suit is brought need not be alleged where 
not a condition precedent to the right fo sue;7* where 
it is such a condition, an allegation that it has been 
made or of facts excusing: it is essential.7* If the 
bill is based on a tender made and refused, it must 
allege the facts and follow up the tender by a pay- 
ment into court.*° So where a statutory tender is 
excused, it has-been held that a present tender by 
payment into court must be alleged.7® A bill to 
redeem from an absolute deed need not allege a pre- 
vious tender of the sum admitted to be due,’ par- 
ticularly where the amount of the indebtedness is 
also in dispute.7§ 

[§ 2266] (c) Offer To Pay Amount Due. It is 
as a general rule regarded as essential that a bill 
to redeem should allege either a tender’® or offer to 
pay such sum as shall be found due,®° although 
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[§§ 2264-2266 


due is unliquidated or disputed, it is sufficient to 
offer to pay such sum as the court shall find or deter- 
mine to be justly due,®? or whatever sum may be 
found to be due upon taking and stating the account 
between the parties ;5* and no such offer is necessary 
where plaintiff alleges that defendant has been al- 
ready overpaid out of the proceeds of the property,** 
or where the only demand is for an accounting.®° 
Where under the facts set out in the bill the correet. 
amount may prove to be different from the specific 
sum tendered, it must be accompanied by an offer 
to pay any other sum which shall be found to be 
justly due.*® Under a statute providing that, where 
plaintiff shall in his bill offer to pay such sum as 
shall be found due, such offer shall have the effect 
of a tender, provided the mortgagee shall on request 
have refused or neglected to state his account of 
the sum due, plaintiff must aver a payment or tender 
of the full amount due or that he has requested an. 
account which defendant has refused or neglected 
to state.87 A bill by a junior mortgagee against 
the holder of a senior mortgage must contain an 
offer to do equity by paying all that may be found 


there 1s authority to the contrary.** 


72. Allen v. Evans, 214 Ala. 106, 
106 S 601. 
73. Ala.—Allen v. Evans, supra; 


Pryor v. Hollinger, 88 Ala. 405, 6 S 
760. t 

Ill.—Taylor v. Dillenburg, 168 Ill. 
235, 48 NE 41. 

Ind.—A®Stna L. Ins. Co. Co. v. Stry- 
ker, 38 Ind. A. 312, 73 NE 953, 76 NE 
822, 78 NE 245. 

Mo.—Ulrici v. Papin, 11 Mo. 42. 

Mont.—Toole v. Weirick, 39 Mont. 
359, 102 P 590, 183 AmSR 576. 

N. D.—Sherwin v. American Loan, 
etc., Co., 42 N. D. 389, 173 NW 758. 

Tender as condition precedent see 
supra §§ 2195, 2196. 

74. Randolph vy. Bradford, 204 
Ala. 378, 86 S 39; Wittmeier yv. Cran- 
ford, 199) Ala. 2, 7385S. 981; Seals v. 
Rogers, 172 Ala. 651, 55 S 417; Lacey 
v. Lacey, (Ala.) 39 S 922; Beatty v. 
Brown, 101 Ala. 695, 14 S 368; Wil- 
liams v. Hoffman, 39 Ind. A. 315, 76 
NE 440. 

[a] Allegations held sufficient.— 
Johnson v. Smith, 190 Ala. 521, 67 
S 401; Bailey v. Turner, 150 Ga. 823, 
105 SE 471; Doyle v. Ringo, 180 Ind. 
348, 102 NE 18; Calahan v. Dunker, 
51 Ind. A. 436, 99 NE 1021. 


75. Lacy v. Fowler, 206 Ala. 679, 
91 S 598; Wootten v. Vaughn, 202 
Ala. 684, 81 S 660; Daughdrill v. 


Sweeney, 41 Ala. 310; Franklin =v. 
Ayer, 22 Fla. 654; Thompson v. Fos- 
ter, 21 Minn. 319. But see Lamb v. 
Jeffrey, 41 Mich. 719, 3 NW 204 (the 
failure of the bill to keep good a ten- 
der which had been refused or to 
offer to pay the amount found due is 
material only on the queStion of 
costs). 

Keeping tender good generally see 
supra § 2201. 

76. Lewis v. McBride, 176 Ala. 
134, 57 S 705; Beatty v. Brown, 101 
Ala. 695, 14 S 368. 

77. Hammett v. White, 128 Ala. 
380, 29 S 547; De Leonis v. Walsh, 
140 Cal. 175, 73 P 818; Daubenspeck 
vy. Platt, 22 Cal. 330. 

78. De Leonis v. Walsh, 140 Cal. 
175 to Ee 813. 


79. Allegation of tender see supra 

2265. 
tem. U. S.—Collins v. Riggs, 14 
Wall. 491, 20 L. ed. 723; American 
Ge te Coy vw, Atlanta Hlectricy Ri 
Co., -99 Fed. 313; Bound v. South 
Carolina R. Co., 58 Fed. 473, 7. CCA 
322. 

Ala.—Simmons v. Henderson, 207 
Ala. 692, 98 S 624; Marsh v. Elba 
Bank, ete, Co., 207 Ala. 553, 93 S 


604; Higman vy. Humes, 133 Ala. 617, 


If the amount 


32 S 574: Beebe v. Buxton, 99 Ala. 
117, 12 S 567; Fouche v. Swain, 80 
Ala. 151; Smith v. Conner, 65 Ala. 
371; McGuire. v. Van Pelt, 55° Ala. 
344; Crews v. Threadgill, 35 Ala. 334. 

Ark.—Longino v. Ball-Warren 
Commn. Co., 84 Ark. 521, 106 SW 682. 

Colo.—Hamill v. Copeland, 26 Colo. 
LS aS, bowie 11099) 56h 9 Ont 

Ga.—Ray v. Pitman, 119 Ga. 678, 
46 SE 849. 

Ind.—Horn vy. Indianapolis Nat. 
Bank, 125 Ind. 381, 25 NE 558, 21 
AmSR 231, 9 LRA 676; Nesbit v. 
Hanway, 87 Ind. 400; Kemp v. 
Mitchell, 36 Ind. 249; Calahan vy. 
Dunker, 51 Ind: A. 486, 99 NE 1021. 


La.—Bagley v. Bourque, 107 La. 
395, 31 S 860. 
Mass.—Farrar vv. Pillsbury, ‘217 


Mass. 330, 104 NE 737; Way v. Mul- 
lett, 143 Mass. 49,'8 NE 881; Green 
v. Tanner, 8 Mete. 411. 
Mich.—Schwarz v. Sears, Harr. 440, 
Miss.—Hoopes v. Bailey,-28 Miss. 
328; Edgerton v. McRea, 6 Miss. 183. 


Mo.—Constant v. Simon, 303 Mo. 
208, 259 SW 424. 
N. H.—Perry v. Carr, 41 N. H. 


371. 


» Pa.—Lanning v. Smith, 1 Pars. Eq. 


Casius: 

Tex.—Jones v. Porter, 29 Tex. 456; 
Tuerpe v. George W. Saunders Live 
Stock Commn,. Co., (Civ. A.) 259 SW 
649; Vanderwolk y. Matthael, (Civ. 
A.) 167 SW 304; Citizens’ Nat. Bank 
We Strauss, 29 Tex. Civ. A. 407, 69 SW 

W. Va.—Hudkins vy. Crim, 72 W. 
Va. 418, 78 SE 1043. 

Eng.—Jefferys v. Dickson, L. R. 1 
Ch. 1838; McDonough v. Shewbridge, 
2 Ball & B. 555; Hughes v. Cook, 34 
Beav. 407, 55 Reprint 692; Dalton v. 
Hayter, 7 Beav. 313, 29 EngCh 313, 
49 Reprint 1085; Balfe v. Lord, 1 C. 
& L. 519, 18 ERC 481; Cave v. Foulks, 
5 L. J. Ch. 206; Hollis v. Bulpett, 12 
L. ‘I Rep. N.S: 293. 

[a] Averments held snfiicient.— 
Jackson v. Putman, 180 Ala. 39, 60 
S 61; Nesbit v. Hanway, 87 Ind. 400. 

[b] Effect of specifying amount 
due.—Where a bill to redeem alleges 
an advance of a certain sum for 
which the land is held as security, 
and offers to pay that sum only, com- 
plainant cannot recover on proof of 
an advance of a larger sum which 
there is no offer to repay. Edwards 
v. Rogers, 81 Ala. 568, 8 S 229. 

81. Barnard v. Cushman, 35 Il. 
451; Casserly v. Witherbee, 119 N. Y. 
522, 23 NE 1000; Beach v. Cooke, 28 
N. Y. 508, 86 AmD 260 [aff 39 Barb. 


due under the senior mortgage.®§ 


360]; Quin v. Brittain, Hoffm. (N. Y.)- 
353; Barton v. May, 38 Sandf, Ch. 
(N. Y.) 450. See Nye v. Swan, 49 
Minn, 431, 52 NW 39 (holding that 
in an action to redeem from an abso- 
lute deed intended as a mortgage, a 
formal offer to pay is not necessary 
in the complaint). But see Smith v. 
Sackett, 10 Ill. 534 (under ordinary 
circumstances, it is essential to a bill 
to redeem from an equitable mort- 
gage that it contain an offer clearly 
expressed to pay the redemption 
money); Boulter v. Cunningham, 189 
Ill, A.. 597%7;. Beekman vy. Frost, 18 
Johns... SONS Y.)) 22544 9" VAto i 4G: 
(where it was said to be an essential 
of a bill to redeem that it offer in 
express terms to pay the amount due 
with costs). 

82. Gordon v. Smith, 62 Fed. 503, 
10 CCA 516; Marsh v. Elba Bank, 
etc:, ~Co., ‘207 Ala.) 9553, -93-°S" 604; 
Murphree v. Summerlin, 114 Ala. 54, 
21 S 470; Adams y. Sayre, 70 Ala. 
318; Security Loan Assoc. v. Lake, 
69 Ala. 456; Dawson v. Overmyer, 141 
Ind. 438, 40 NE 1065; Leake v. Jones, 
6 Porto Rico Fed. 570. 

[a] Form of tender is governed 
by special equity practice and not by 
general code provisions relating to- 
tender. Leake v. Jones, 6 Porto 
Rico Fed. 570. 

83. Morgan v. Carson, 214 Ill. A. 
569; Kemp v. Mitchell, 36 Ind. 249. 
Compare Harding v. Pingey, 10 Jur. 
N. S. 872 (holding that an omission 
of an offer to redeem was amend- 


‘able). 


84. Jones v. Laramore, 149 Ga. 
825, 102 SE 526; Horn v. Indiariapolis 
Nat. Bank, 125 Ind. 381, 25 NH 558, 
21 AmSR 231, 9 LRA 676; Gerhardt 
v. Ellis, 184 Wis. 191, 114 NW 495. 

[a] Waste.—Where a complaint 
to redeem alleges waste by the mort- 
gagee in excess of the mortgage in-. 
debtedness and a refusal to account, 
no tender or offer to pay any amount 
found due ‘is necessary. Gerhardt v. 
Ellis, 184 Wis. 191, 114 NW 495. 

85. Ulrici v. Papin, 11 Mo. 42. 

86. Franceschi v. Jones, 8 Porto 
Rico Fed. 302. 

87. Putnam v. Putnam, 13 Pick. 
(Mass.) 129. 

. 88 Fidelity, etc., Co. v. Richeson, 
213 Ala. 461, 105 S 198; McAllister v. 
Catchings, 210 Ala. 392, 98 S 303; 
vey v. Stewart, 202 Ala, 229, 80 S 


[a] Rule applied.—A bill to en- 
force an alleged senior lien is not a 
sufficient bill to redeem from a lien 
which is senior in fact, by reason of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 2267-2271] 


[§ 2267] (6) Prayer for Relief. The prayer of 
the bill should be framed with particular reference 
to the specific relief which complainant demands or 
to which he thinks himself entitled.8® However, a 
bill containing the essential elements of a bill to re- 
deem may be treated as such, although it contains 
a prayer for other relief,°® or even where it does 
not contain a prayer for that specific relief, but con- 
tains a prayer for general relief.°t Although the 
prayer to redeem the whole property from a mort- 
gagee in possession may be for broader relief than 
that to which plaintiff is entitled, he may be granted 
that part of the relief to which he i is entitled.’ ee 

[§ 2268] (7) Defects and Objections. Where a 
pill to enforce a statutory right of redemption is 
deficient in its statement of compliance with the 
statutory conditiens to redeem, the objection should 
be specifically pointed out by a demurrer.®? The fact 
that delivery of possession after foreclosure as re- 
quired by a statute giving the right to redeem is 
alleged only by inference cannot be urged by gen- 
eral demurrer.®°* An allegation that the mortgage 

s ‘‘duly recorded,’’ without alleging the date of 
record, is sufficient against a general demurrer.®% 

Laches. Where laches appears on the face of the 
bill to redeem, the defense may be set up by de- 
maurrer.%% 

Right to object. A respondent without interest in 
the property cannot by demurrer question the suffi- 
ciency of a bill as one to enforce a statutory right 
of redemption." 

[§ 2269] (8) Amendment. Where a mortgagor 
has mistaken the relief to which he is entitled but 
is entitled upon the facts disclosed to redeem, he 
may be permitted to amend his bill into one for 
redemption.°® So where it appears in an action by 
a junior mortgagee to redeem a senior mortgage that 
such mortgage had been paid in full, the complaint 
may be amended to allege that fact and to pray 
cancellation of the mortgage instead of redemption.®® 
A defect in the allegations of the bill as to the pos- 
session of the land at the date of the foreclosure 


58, 72 NE 351. 


a general prayer for relief and a gen- 
Bill held 


eral offer to do equity, where it con- [a] 
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not demurrable.— 
Monahan v. Harvard Brewing Co., 241 8. 


[42 C.J.] 439 


or of the filing of the bill may be cured by amend- 
ment.', Where, in a suit to redeem, defended on 
the ground that the tender made was an insufficient 
amount, it appeared, after the time to redeem had 
expired, that defendant had failed to render a true 
account, although the bill did not so allege, plain- 
tiff should be permitted to amend to obtain the nec- 
essary relief.” 

[§ 2270] b. Pleadings in Defense; Cross Bill; 
Replication. The answer sshould be specific in re- 
gard to the amount claimed to be due under the 
mortgage,* and special equities relied on to defeat 
the action should be specially pleaded. Laches® 
or the statute of limitations® must be set up by plea 
or answer unless available by demurrer.’ 

Cross bill. An assignment by the mortgagor of 
all his interest in the premises after answer filed 
can be pleaded by cross bill. In an action to declare 
a deed a mortgage and to redeem, defendant cannot 
by cross bill set up a debt arising from a transac- 
tion in nowise connected with the mortgage indebt- 
edness or the land in question.® 

Foreclosure. A cross bill which attempts to set 
up a foreclosure after the filing of the bill to redeem 
and pending the suit is demurrable,*? although the 
mortgagee or assignee by a eross bill may have the 
mortgage foreclosed if the mortgagor fails to pay 
or to sustain his bill filed to redeem.t+ It is not 
ordinarily necessary or proper in an action to re- 
deem to counterclaim for foreclosure,’ as defendant 
is entitled to such a decree if plaintiff fails in his 
action.’ But where plaintiff’s claim covers other 
matters and his claim for redemption is only in 
the alternative, such a counterclaim may be per- 
missible, although not necessarily essential. 

Replication. After the case is set down for hear- 
ing a replication may be filed by leave of court.!® 

[§ 2271] c. Issues, Proof, and Variance. The 
proofs in an action for redemption will be confined to 
the issues raised by the pleadings, and inquiry into 
matters not within the scope of those issues will not 
be permitted.1® And any material variance between 


ford, 117 Me. 468, 104 A 819. 
7 See supra § 2268. 


Lambert v. Lambert, 52 Me. 


tains no offer ‘to pay the amount due 
the senior lienor and denies abso- 
lutely that anything is due him. 
Fidelity, ete. Co. v. Richeson, 213 
Ala. 461, 105 "S$ 193. 

[b] In Ireland a junior mort- 
gZagee in the court of equity ex- 
chequer was not required in a bill 
for foreclosure and sale to offer to 
redeem a prior mortgage; in the 
court of chancery he was required to 
go> so... Perrott, v. ©’ Halloran, .2) Ir: 
Eq. 428. 

s9. Ala.—Parmer v. 
Ala. 545, 7S 657. 

Mass.-—White v. Curtis, 2 Gray 467. 

Mo.—Stillwell v. Hamm, 97 Mo. 
579, 11 SW 252. 

Eng.—Australasia Nat. Bank v. 
United Hand-In-Hand, ete, Co. 4 
App. Cas, 391. 

Ont.—Long v. Long, 17 Grant Ch. 
251; Graham v. Chalmers, 9 Grant 
Ch. 239;: Nelson -v. Robertson, 1 
Grant Ch. 530. 

90. Merriman v. Chicago, etc., R. 
Co., 64 Fed. 585, 12 CCA 275. 

91. Platt v. Stonington Sav. Bank, 
46 Conn. 476; Drayton v. Chandler, 
93 Mich. 3838, 538 NW 558; Beach v. 
Cooke, 28 N. Y. 508, 86 AmD 260. 

92. Seawright v. Parmer, (Ala.) 7 


Parmer, 88 


S 201. 

93. Baker v. Burdeshaw, 132 Ala. 
166, 31 S 497. 

94. Whiteman v. Taber, 203 Ala. 
496, 83 S 595. 


95. Dixie Grain Co. v. Quinn, 181 


Ala. 208, 61 S 886. 
96. Tetrault v. Fournier, 187 Mass. 


Mass, 286, 135 NE 133. 

97. Lee v. Jefferson County Bldg., 
etec., Assoc.,, 191 “Ala, 215,67 S999: 

98. Kopper v. Dyer, 59 Vt. 477, 9 
A 4,-59 AmR 742; Barrett v. Sar- 
geant, 18 Vt. 365. 

99. Conlon v. Minor, 94 App, Div. 
458, 88 NYS 224, 

1. Fuller v. Varnum, 147 Ala. 336, 
A SCT 

2. Miller v. Ward, 111 Me, 134, 88 
A 400, 49 LRANS 122. 

8. See cases infra this note. 

[a] Rule applied to: (1) Admis- 
sion of- usury. Gresham v. Ware, 79 
Ala... 192. (2) Denying partial pay- 
ments. Cary v. Herrin, 62 Me. 16. 
(3) Counterclaims. Standard Steam 
Laundry v.: Dole, 22 Utah’ 311, 61 P 


1103. (4) Setting out accounts in the 
answer. Elmer v. Creasy, L. R. 9 Ch. 
69. 


4 See cases infra this note. 

[a] Rule applied.—(1) A defense 
that the deed alleged to be a mort- 
gage was a fraud on the grantor’s 


ereditors.. Livingston v. Ives, 35 
Minn. 55, 27 NW 74. (2) A plea of a 
bona fide purchaser without notice 


must deny such notice, although it is 
not distinctly charged in the Dill. 
Lowy Vee Dew en arb. (Ch. “CN: +) 
407. 

5. Ogden v. Stevens, 241 Ill. 556, 
89 NE 741, 132 AmSR 237. 

6. Drebing Ve eaanrte. op lnds A 
492, 104 NE 46. 

[a] Adverse possession held suffi- 
ciently pleaded. Batchelder v. Bick- 


544. 

9. Hawkins v. Elston, 58 Colo. 400, 
146 P 254. 

10. Johnson v. Smith, 190 Ala. 
521, 67S 401: 

11. Johnson v. Smith, supra. 

12... Robert v. .Miller, (Ont.) 20 
CanLTOccNotes 411; Girardot v. 
Welton, 19 Ont. Pr. 162, 201. 

13. Robert v. Miller, (Ont.) 20 
CanLTOceNotes 411. 

14. Robert v. Miller, supra. 

15. Doody v. Pierce, 9 Allen 
(Mass.) 141. } 

16. U. S.—Bentley v. Phelps, 3 FE. 
Cas. No. 1,332, 3 Woodb. & M. 403. 

Ark.—Scott v. Henry, 13 Ark. 112. 


Cal.—Dalton vy. Leahey, 80 Cal. 
446, 22 P 283. 
Conn.—Waterman v. Curtis, 26 


Conn. 241. 

Ill.—Decker v. Patton, 120 Ill. 464, 
11 NE 897; Dwen v. Blake, 44 Ill. 
135. 

La.—Spicer v. Lewis, 7 Mart. 221. 

Mich.—Fosdick v. Van Husan, 21 
Mich. 567. 

N. C.—Ray v. Patterson, 165 NaC; 
SL2 SL SMe ues 

[a] Materiality of issues.—(1) On 
a bill to redeem from a mortgagee 
who has acquired a tax title to the 
land while holding it as a mort- 
gagee and in fraud of the owner’s 
rights, the main issue is as to the 
alleged fraud, and not as to the tech- 
nical validity of the tax title. O’Hal- 
loran v. Fitzgerald, 71 111.53. (2) But 
where complainant in a bill to Bey 


440 [42 C.J.] 
the pleadings and the evidence will be fatal to com- 
plainant’s case.4* On a bill for an accounting by 
defendant of his proceedings under a declaration 
of trust and for a reconveyance of the property 
upon payment of the amount found to be due, an 
answer alleging a sale and deed by defendant in 
conformity with the power contained in the contract, 
a subsequent reconveyance to defendant, and further 
alleging that defendant is the owner of the prop- 
erty places in issue the question of ownership.'® 

[§ 2272] 8. Evidence—a. Presumptions and Bur- 
den of Proof. Under the rules applicable to civil 
proceedings generally,!® the burden of proof in an 
action to redeem rests upon the party having the 
affirmative of the issue.2° So where the action is to 
enforce a statutory right, the burden is upon one 
claiming it to show its existence,?' and that he is 
in a position to invoke its benefit.2? The burden is 
on complainant in a bill to redeem to prove the pay- 
ment, satisfaction, or extinguishment of the mort- 
gage debt, if that is a fact on which he relies,?* and 
also to prove that his tender or offer to redeem was 
made within the time limited by statute or by the 
conditions of the mortgage.24 Where a redemptioner 
alleges the insolvency of the purchaser as an excuse 
for not pursuing the statutory procedure for redemp- 
tion, the burden is upon him to establish such fact.?5 
On the other hand defendant must assume the 
burden of proving a paramount title in himself 
which he sets up,?° or support by proof his alleged 


deem from a mortgage alleges fraud 
in the settiement of an open account | 579 
between the parties, to secure which 
the mortgage was given, the material 
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N. Y.—Agate v. 
N. C.—Mcelver v. Smith, 118 


[§§ 2271-2278 


character of an innocent purchaser without notice ’ 
of plaintiff’s rights.27 Where there is no evidence 
in the case from which it may be determined what 
shall be the just terms of redemption, a new trial 
must be granted for the purpose of supplying the 
defect.78 

Rents and profits. The burden is on a mortgagee 
in possession to show the amount of the rents and 
profits for which he is accountable.?9 

Improvements. The burden is upon a mortgagee 
in possession, who claims an allowance for improve- 
ments, to show that the improvements were perma- 
nent and useful, adding to the value of the estate,*° 
and to show their value.*t However, where it is 
claimed that a mortgagee has forfeited his claim 
to compensation for permanent improvements be- 
cause of his refusal to appoint a referee in statutory 
proceedings to determine the value of such improve- 
ments, the burden is upon the redemptioner to prove 
such forfeiture.*? 

Taxes. The burden is upon a mortgagee resisting 
redemption to show the amount expended for taxes 
pares 

[§ 2273] b. Admissibility. In an action for re- 
demption, evidence of such a nature as would be 
admissible under the general rules** may be received 
to show the respective titles or relations of the 
parties to the property,®> the right of the one to 
redeem or of the other to resist the redemption,?* 
and the amount due under the mortgage or necessary 


11 NYSt 
INGMES 


SVD) SUES) 132 Biss 
34. Evidence generally see Evi- 
dence 22 C. J. p 1. 


Agate, 


issue is as to the debt and its N. 
amount, 
leged. Jordan v. Farthing, 117 N. C. 
181, 23 SH 244. 

17. See Welsh v. Coley, 82 Ala. 
363, 2 S 733; Bigelow v. Booth, 39 


Mich. 622; Gaines v. Brockerhoff, 136 
Pa. 175, 19 A 958. 
[a] Variance held immaterial as 


to the particular debts to be paid in 
a suit to redeem from an alleged 
equitable mortgage consisting of an 
assignment of a bond for a deed al- 
leged to have been given as security 
for money furnished to pay complain- 
ant’s debts. Sposedo v. Merriman, 
111 Me. 530, 90 A 387. 


18. Fighiera vy. Radis, 180 Cal. 660, 
182 P 418. 
19. See Evidence §§ 13-24. 


20. See cases infra this note; and 
notes 21-27. ; 

{a] Tender.—In a suit to redeem 
from a mortgage foreclosure sale, 
after expiration of the statutory 
time under an alleged extension 
agreed to by purchasers at foreclo- 
sure, plaintiffs are not entitled to 
recover, in the absence of proof of 
tender, or that they were ever able 
to redeem within such extended 
period. Sharpe v. Lees, 62 Or. 506, 
iss es ADA 

[b] Fraudulent conveyance.—The 
defense that a deed absolute in form 
but in fact a mortgage was made for 
the purpose of delaying the mort- 
gagor’s creditors must be established 
by.the evidence since such an intent 
cannot be presumed. Faulkner v. 
Cody, 45 Misc. 64, 91 NYS 633. 

21. State Banking Corp. v. 
52 Mont. 238, 156 P 1085. 


Hein, 


22. State Banking Corp. v. Hein, 
supra. 
23. Ala.—Cross v. Ensley Bank, 


203 Ala. 561, 84 S 267. 


Me.—Furlong v. Randall, 46 Me. 
WG), 

Mass.—Strong vy. Blanchard, 4 Al- 
len 538. 


N. J.—Morgan v. Morgan, 48 N. J. 
Eq. 399, 22 A 545. 


and not as to the fraud al-. 


(Cay Kee DE (a 35. Ind.—Gaskell v. Viquesney, 
Lae B.—True v. Burt, 2 N. B. Ea. eat Ind. 244, 23 NE 791, 17 AmSR 
fal Set-off.—In a suit by the Kan.—Morris v. Hulme, 71 Kan. 


mortgagor to enforce an equity of 
redemption and to set off advances 
made for the mortgagee under a 
collateral contract, on the theory 
that plaintiff's indebtedness to de- 
fendant was to stand as security for 
plaintiff's advances, the burden of 
proof rested upon plaintiff to show 
by direct and definite evidence that 
it was agreed that his indebtedness 
was to stand as security for ad- 


vances. Birmingham Industrial Co. 
v. Phillips, 206 Ala. 467, 90.S 498. 
[b] Duty to account.—Where a 


mortgage has heen given to secure 
an undetermined balance, the burden 
Ve on the mortgagee to establish the 
mount of the indebtedness. Mer- 
chants’, etc., Bank y. Rainer, 213 Ala. 
530), 105 S 906. 

24, Lovelace vy, Hutchinson, 106 
Ala. 417, 17 S 623; Henry vy. Britt, 
197 Wl. A. 167; Bridges vy. Linder, 60 
Iowa 190, 14 NW 217. 


5 aoe Hansen v, Day, 99 Or. 387, 195 
26. Hodge v. Dent, 80 Iowa 3878, 


45 NW 1031; Farmers’, etc., Bank v. 
Bronson, 14 Mich. 361. 

27. Stephenson v. Kilpatrick, 166 
Mo. 262, 65 SW 773. 

28. Taggart v. Rogers, 1 Silv. Sup. 
416, 5 NYS 255. 

29. Union Nat. Bank v. Cook, 110 
S. C. 99, 96 SE 484 

[a] Presumption.—In the absence 
of testimony it may be assumed that 
the rents and profits of land less 
taxes will be equal to the interest on 
the amount of the mortgage debt 
and the costs of the action in which 
it was foreclosed. Union Nat. Bank 


v. Cook, 110 S. C. 99, 96 SE 484. 

sO. Bowen v. Boughner, 189 Ky. 
107, 224 SW 658. ; 

Cl. Jefters Vv. Hulenme>2 Cale. 
BIO U9 OPPs 35,0: 

c2. Smith v. Jack, 209 Ala. 520, 96 
S 419. 

ec. Jeffers’ v. Hulen,52)Caln AG 


628, 81. P 169. 

Minn.—Willis v. Jelineck, 27 Minn. 
18, 6 NW 873. 
ear C.—Semisch v. Keith, 16 B. C. 

Ont.—Bell v. Chamberlain, 3 Ch. 
Chamb. 429; Constable v. Guest, 6 
Grant Ch. 510. 

{a] Admissions by mortgagor that 
he no longer had any interest in the 
property are admissible against him. 
Semisch v. Keith, 16 B. C. 62. 

36. See cases infra this note. 

[a] For example: (1) Impeaching 
authority of attorney to appear in 
foreclosure suit for one who seeks to 
redeem from the sale. Kenyon v. 
Shreck, 52 Ill. 382. (2) Showing date 
of acceptance of deed by one who 
claims the right to redeem from a 
foreclosure because, holding such 
deed, he was not made a party. Russ 
MA ot 11 Mise. 565, 32 NYS 

{b] Heirship.—Upon an issue as 
to the existence of a right of redemp- 
tion founded upon a_ judgment 
against one of the heirs of the mort- 
gagor deceased, intestate, the fact 
showing such death and heirship may 
be proved by parol. Willis v. Jeli- 
neck, 27 Minn. 18, 6 NW 373. 

{c] Probate proceedings.—Where 
a widow seeks to recover land of her 
deceased husband from an assignee 
of a mortgagee, probate proceedings 
setting apart the land to her as ex- 
empt are admissible. Johnson v. 
Smith, 190 Ala. 521, 67 S 401. 

{d] Insolvency of mortgagor.—In 
an action to redeem land purchased 
by a mortgagee at his own sale un- 
der the mortgage, after the mort- 
gagor’s death, evidence of the in- 
solvency of the mortgagor when he 
died was irrelevant. Rich vy. Mor- 
isey, 149 N. C. 37, 47, 62 SE 762. 

Le] Ability to ‘redeem.— Where, in 
an action to redeem, plaintiff alleges 
an offer to redeem and refusal to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to effect the redemption.2? In case of a security 
deed or other ambiguous mode of pledging the prop- 
erty, parol evidence is admissible to explain the 
nature of the transaction and establish it as a mort- 
gage.%8 

[§ 2274] c. Weight and Sufficiency. The rules 
determining the weight and sufficiency of evidence 
in civil actions generally*® have frequently been ap- 
plied in determining the sufficiency of evidence in 
actions to redeem.*° Where the right to redeem is 
claimed on an agreement extending the time there- 
for or undertaking to hold the property subject to, 
or for the purpose of, a redemption, it is sufficient 
to establish such right by a preponderance of the 
evidence; and the rule requiring clear and satisfac- 
tory evidence to ingraft a trust on a title does 
not apply.*t Proof of the heirship of a person en- 
titled to redeem from the foreclosure of a mortgage 
executed by his ancestor is sufficient proof of his 
right to redeem without the production of any doeu- 
ment or record, where it does not appear that any 
probate proceedings have been begun.*? When the 
fact of a foreclosure is in issue, it should be proved 
by record evidence,*? and the judgment or decree is 
of course conclusive as to the facts which it finds, 
including the amount due.*4 

[§ 2275] 9. Injunction and Receivership. In an 
action to redeem, the mortgagee may have a receiver 
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appointed if he shows that such a step is necessary 
to the preservation of his security for the amount 
justly due him;** and on the other hand a receiver 
may be appointed at the instance of the mortgagor 
as against the mortgagee in possession, but not 
where it appears that there is anything due to the 
mortgagee, unless his mismanagement of the prop- 
erty is lhkely to work irreparable injury.*® The 
mortgagee may be enjoined from prosecuting pro- 
ceedings for the recovery of the premises if a 
proper case is made therefor,*? and similarly an in- 
junction may issue against the maintenance of fore- 
closure proceedings*® or of actions at law.*® 

[§ 2276] 10. Trial—a. In General. Although a bill 
to redeem from a mortgage is filed in the manner 
indicated by the particular statutes of the state, 
yet a court of equity will strike the cause from 
the calendar if plaintiff is guilty of improper delay 
in prosecuting his suit after it has come into court.°° 

[§ 2277] b. Scope and Extent of Inquiry. It is 
proper for the court to inquire into and determine 
the nature of the transaction alleged to be a mort- 
gage,°! as to the right of complainant to redeem,°” 
his compliance with conditions precedent to his right 
to maintain the action,®? and the amount necessary 
to effect a redemption, including all payments, dis- 
bursements, or accounts between the parties which 
have a bearing on this question.° The court will 


permit, and defendant denies that the 
instrument is a mortgage, evidence 
on behalf of defendant that at the 
time of the offer plaintiff had no 
money with which to redeem is im- 
material and inadmissible. Myers v. 
Mills, 109 Kan. 734, 201 P 856. 

{f] Notice.—Defendant as a wit- 
ness in his own behalf may state 
whether, at the time of the assign- 
ment of a mortgage to him, he had 
notice of rights in favor of a previ- 
ous assignor. Bush v. Lathrop, 22 
INS Ys. O85: 

37. Harden y. Collins, 138 Ala. 399, 
35 S 857, 100 AmSR 42; Stevens v. 
Coffeen, 39 Ill. 148; Strong v. Blan- 
chard, 4 Allen (Mass.) 538; Jordan 
Ly Marching. 14.71 Ne Cn i 8des 232 Si 
44, 

{a] Indorsements on mortgage.— 
In a suit by a mortgagor against the 
mortgagee for an accounting, pay- 
ments indorsed on the mortgage by 
defendant are admissible. Jordan v. 
HWarthing, 117 N.C. 181, 23° SH 244. 

38. Brown vy. Johnson, 115 Wis. 
430, 91 NW 1016; Rogan v. Walker, 
Pe Wis. 521. 

Evidence to show that absolute 
hr is mortgage see supra §§ 117—- 
122. 

39. See Hvidence §§ 1730-1806. 

40. See cases infra this note. 

[a] Evidence held sufficient to 
show: (1) Tender. Kelley v. Clark, 
23relda. 1, 129" 2 Po2t, eAnnCasi914C 
665; Owens v. Commonwealth Trust 


Con s8 2 Tl VAL 6052 "¢2)' “Demand: 
Couthway v. Berghaus, 25 Ala. 393. 
(3) Right to redeem. McIntosh v. 


Cooper, 167 Ala. 503, 52 S 431; Hur- 
ley v. Farnsworth, 117 Me. 552, 102 
A 563. (4) That plaintiff was not 
entitled to redeem either as title 
holder or as holder of a junior lien. 
Gates v. Ives, 191 Iowa 851, 183 NW 
406. (5) That complainant might 
redeem on payment of indebtedness 
with interest at the legal rate. Pear- 
sall v. Hyde, 189 Ala. 86, 66 S 665. 
(6) That the equity of redemption 
had not been surrendered. Hawkins 
v. Elston, 58 Colo. 400, 146 P 254. 
[b] Evidence held insufficient: 
(1) To establish right of the junior 
mortgagee to redeem from sale under 
foreclosure of a prior lien on_ the 
ground of fraud. Masterson v. Mis- 
Sissippi. Valley Trust Co., 250 Fed. 
996, 163 CCA 246. (2) To sustain the 
defense of adverse possession. Caro 


v. Wollenberg, 68 Or. 420, 136 P 866. 
(3) To show a release of equity of 
redemption to the mortgagee. Raski 
v. Wise, 56 Or. 72, 107 P 984. (4) To 
show a forfeiture of the right of the 
purchaser at the foreclosure sale to 
payment for permanent improve- 
ments. Smith v. Jack, 209 Ala. 520, 
96 S 419. (5) To prove the pur- 
chaser’s insolvency allowing deduc- 
tion for waste. Hansen v. Day, 99 
Ori 887%, 195 P 344, 

[ce Question held for jury.—IEvi- 
dence that the property had been 
conveyed to secure a debt and that 
one of defendants traced title 
through. such deed, which recited 
that it was to secure the payment of 
Such debt, requires submission of the 
case to the jury to determine how 
much of the loan had been repaid. 
Padgett v. Gaddis, 156 Ga. 385, 119 
SE 525. 

Evidence establishing absolute 
deed to be a mortgage see supra §8§ 
123-126. 

41. Ill—Tagegart v. Blair, 215 Ill. 
339, 74 NE 372; Ryan v. Sanford, 133 
Til. 291, 24 NE 428 [aff 25 Dll. A. 571]. 

Ky.—Williams v. Watson, 21 SW 
349, 14 KyL 786. 

Mich.—Sheehan v. 135 
Mich, 196, 97 NW 728. 

N. D.—Becker v. Lough, 14 N. D. 
81, 1083 NW 417. 

Tex.—El1 Paso First Nat. Bank vy. 
Moor, 384 Tex. Civ. A. 476, 79 SW 
53. 

Wis.—Brown v. Johnson, 115 Wis. 
430, 91 NW 1016. 

{a] Evidence held _ sufficient. — 
Diggins v. Axtell, 196 Ill. A. 480; 
Hendrick v. Jackson, 39 N. D. 466, 
167 NW 757; Bickel v.. Wessinger, 
bs ‘Or, 93, lis PR sae Phelps veh oot 
78 Vt. 493, 638 A 941. 

[b] Evidence held insufficient.— 
Kelly *v. Wehmannys 297 Shi 33) 130 
NE 3875; Moore v. Linn, 287 Ill. 34, 
122 NE 129; Pankau v. Morrissey, 224 
TS Soe NI OO EEO LL Cien ion Ets 
Madison Loan, etc., Bldg. Assoc., 133 
Iowa 3867, 110 NW 616; Kenmare 
Hard Coal, ete., Co. v. Riley, 20 N. D. 
182, 126 NW 241. 

42. Lightbody  v. 
Minn. 208, 108 NW 846. 

[a] Decree establishing heirship 
is not essential in proceedings to re- 
deem by one claiming as grantee of 
heirs, aS such fact may be otherwise 
proved. Cathro v. McArthur, 30 N. D. 


Farwell, 


Lammers, 98 


337, 152 NW 686. 

43. C. W. Zimmerman Mfg. Co. v. 
Pugh, (Ala.) 39 S 989. 

44. Sparhawk v. Wills, 
(Mass.) 428; Osborne v. 
GONE Is Ch) Gee Ae 23 le 

45. Lindsay v. American Mortg. 
Cox 9%) Alas Vali Te (Se 77.0): ase limigs 
huysen v. Colden, 4 Paige (N. Y.) 
204. 

[a] Rule applied.—Where a _ per- 
son who was proved to be insolvent 
was in possession of mortgaged 
premises, which were claimed by an- 
other, under a decree of foreclosure 
and sale to him, and the person so in 
possession filed a bill to redeem the 
premises, on the ground that he was 
not a party to the bill of foreclosure, 
the court directed a receiver to be 
appointed to receive the rents and 
profits of the premises, pending the 
litigation, unless complainant should 
elect to deliver up the possession, or 
give security for the rents and 
profits or pay into court the mort- 
gage money admitted to be _ due. 
Frelinghuysen v. Colden, 4 Paige 
GNe YY.) 2.04: 

46. O’Donnell v. Dum, 10 Oh. Dec. 
(Reprint) 48, 18 CincLBul 203; Bos- 
ton, ete., R. Corp. v. New York, etc., 
Ra Co walZe Rav lawe0s 


56 Gray 
Dunham, 


47. Waller v. Harris, 7 Paige 
CNE Ye.) 16% [afi 20: Wendl 555,032 
AmD 590]. 

48. Brown v. Bell, 206 Ala. 182, 
89 S 659 

49. Carroll v. Henderson, 191 Ala. 
248, 68 S 1. 


50. Bancroft v. Sawin, 143 Mass. 
144, 9 NE 539. 

51. McElmurray v. Blodgett, 120 
Ga. 9, 47 SH 531. 

52. Sisson v. Tate, 114 Mass. 497; 
Brown v. Johnson, 115 Wis. 430, 91 
NW 1016; Foster v. Ker, 12 Ir. Ha. 51. 

5S.) HUnions Cent 2a ln» InsiaiConmv. 
Rogers, 155 Mo. 307, 55 SW 1019. 

54. U. S.—Dexter v. Arnold, 7 F. 
Cas. No. 3,858, 2 Sumn. 108. 

Cal.—De Leonis v. Walsh, 140 Cal. 
Wie WB: 2 ile% 

Me.—Crummett v. Littlefield, 98 
Me. 317, 56 A 1058. 

Mass.—Stone v. Lane, 10 Allen 74. 


Miss.—Williamson vy. Downs, 34 
Miss. 402. 
[a] Dlustrations—(1) An _ oral 


agreement between the mortgagor 
and the mortgagee to allow the mort- 
gage to stand as security for addi- 
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not determine the liabilities of several complainants 
inter sese as to the payment of the mortgage debt 
or questions as to contribution between persons who 
are not parties to the suit;°> nor in a proceeding 
to enforce a statutory right of redemption will it 
in advance pass on any questions as to the effect 
of the redemption when accomplished or the rights 
or titles which may be acquired by it.5° 
by a widow to redeem from a mortgage in which 
she joined, it is not necessary to consider the rights 
of heirs at law who are not parties.>7 

[§ 2278] c. Questions of Law and Fact. The ques- 
tion of laches is ordinarily a mixed question of law 
3°§ so it will not ordinarily be determined 
as a matter of law whether a mortgagee’s delay 
in selling under his deed of trust was unreasonable 
as affecting his right to redeem from senior equi- 
Likewise, it must ordinarily be determined 
as a question of fact whether it was of the essence 


and fact 


ties.°9 


tional advancements by the mortga- 
gee will be enforced by a court of 
equity, in a suit to redeem by one 
claiming under the mortgagor with 
notice. Stone v. Lane, 10 Allen 
(Mass. ) 74. (2) Where the mortgage 
was given to secure all debts, it is 
proper, on a bill to redeem, to ex- 
amine all antecedent dealings be- 
tween the parties which are not 
shown to have been settled. Wil- 
liamsgon v. Downs, 34 Miss. 402. 
(3) On a bill to redeem the master 
need not inquire as to the original 
consideration of the mortgage if no 
such question is raised in the plead- 
ings | Dexter” v. Arnold’ 7" BS Cas. 
No. 3,858, 2 Sumn. 108. 


55. George v. Wood, 9 Allen 
(Mass.) 80, 85 AmD 741; Brincker- 
hoff v. Lansing, 4 Johns. Ch. (N. Y.) 


65, 8 AmD 538. 
56. Clarke v. Northwestern Mut. 
i Ins! Co. 94 Keds 262% 365€CA 233. 
57. Hays v. Cretin, 102 Md. 695, 
62 A 1028, 4 LRANS 1039. 


58. Salinger v. McAllister, 165 
Iowa 508, 146 NW 8. 
59. Gamble v. Martin, 60 Tex. Civ. 


A. 517, 129 SW 386. 


60. Chandler v. Riley, (Tex. Civ. 
A.) 210 SW 716. 
61. Ala.—Bell v. King, 210 Ala. 
551, 98 S 794. 
149 Ga. 


a. 
825, 102 SE 526. 
Me.—Bartlett v. Fellows, 47 
53; Jewett v. Guild, 42 Me. 246. 
Mass.—Merriam v. Goss, 139 Mass. 
717, 28 NE 449; Doody v. Pierce, 9 
Allen 141. 

Mich.—Shouler_ v. 80 
Mich. 531, 45 NW 487. 
aye Y.—Ross v. Boardman, 22 Hun 

ie 

N. C.—Rich v. Morisey, 149 N. C. 
37, 47, 62 SE font McDonald v. Mc- 
Leod, 36 N. C.* 

N. De siith et Jensen, 16 N. D. 
408, 114 NW 306. 

Pa. —Reeder v. Trullinger, 151 Pa. 
287, 24 A 1104. 

W. Va.—Feamster v. Withrow, 9 
W. Va. 296. 

Eng.—Lewes v. Morgan, 5 Price 42, 
146 Reprint 530. 

[a] Agreement to complete re- 
demption.—The notice given by de- 
fendant in a foreclosure suit of his 
election to redeem by paying plain- 
tiff’s claim, to be ascertained by a 
reference in case such an election is 
made, should include an agreement 
to complete the redemption, Ken- 
dall v. Treadwell, 5 AbbPr (N. Y.) 
16, 14 HowPr 165. 

[b] Scope of inquiry before mas- 
ter.— Where defendant’s answer to a 
bill to redeem assertS a mortgage 
title in the whole of the premises it 
is not competent for him to set up 
a different title, as for a moiety, on 
the hearing before the master as to 


Me. 


Bonander, 
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On a Gill 


matters.® 


the rents and _ profits. Gordon v. 
Lewis, 10 F. Cas. No. 5,613, 2 Sumn. 
143. 

{c] Finding as to amount due.— 
(1) Where the bill admits that a cer- 
tain sum is due and defendant claims 
a larger sum, the master to whom 
the case has been referred to take an 
account cannot report that nothing 
is due. Bellows v. Stone, 18 N. H. 
465. (2) In an action by heirs of 
the grantor in a security deed against 
a grantee of the purchaser under 
power of sale in that deed, brought 
on the ground that the sale was not 
made as advertised, where the plead- 
ings and evidence made an issue as 
to the amount of the debt remaining 
unpaid and secured by the deed and 
as to the amount of rents and profits 
received by defendant while in pos- 
session, it was the auditor’s duty to 
find and report amounts thereof and 
the amount of debts specified in the 
security deed remaining unpaid, and 
the amount of taxes paid and im- 
provements made by defendant. 
Jones v. Laramore, 149 Ga. 825, 102 
SE 526. (3) Evidence has been held 
to sustain the findings of the master, 
under a consent reference to state 
the account of the amount of a mort- 
gage indebtedness, authorizing the 
mortgagee to redeem by paying the 
amount found to be due, with inter- 
est and costs. Williams v. Comer, 
98 Ark. 364, 186 SW 181. 

[d] Effect of tender.—Where the 
mortgagors tendered a certain 
amount in redemption, and Kept their 


| tender good in a suit to redeem, ac- 


ceptance of the tender and confes- 
sion of judgment by mortgagee in 
possession justifies refusal of an or- 
der for an accounting as to the 
amount due. Cutler v. Scott City 
First Nat. Bank, 114 Kan. 666, 220 


P 206 

Y 62. Pitman v. Thornton, 66 Me. 
69. 

63. Cal.—Carpentier vy. Brennam, 


50 Cal, 549. 

Conn.—McGrath v. McGrath, 76 
Conn. 289, 56 A 561. 

Ill.—Carpenter v. Plagge, 93 Ill. A. 
445 [aff 192 Ill. 82, 61 NE 530). 

Minn.—Hollingsworth vy. Campbell, 
28 Minn. 18, 8 NW 873. 

N. Y.—Winslow v. Clark, 47 N. Y. 
261 [rev 2 Lans. 377]; Beach v. 
Cooke, 39 Barb. 360 [aff 28 N. Y. 508, 
86 AmD 260]. 


Or.—Caro v. Wollenberg, 83 Or. 311, 
163 P 94. 
But see Machold v. Farnan, 20 


Ida. 80, 117 P 408 (the court may 
grant relief on the theory on which 
the action was tried, although not 
specifically asked for in the bill). 
[a] Complainant must do equity. 
—A mortgagor seeking to redeem 
must do equity to the mortgagee, or 
those who have “succeeded to his 
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of a contract by a purchaser at sheriff’s sale to 
reconvey upon payment of the purchase price.®° 

[§ 2279] d. Reference and Accounting. Where a 
bill to redeem involves a dispute as to the amount 
due or the necessity of taking and stating an ac- 
count between the parties, it is proper and usual 
to send the case to a referee or master in chancery 
to hear evidence and find and report as to these 
If the master finds a subsisting right 
to redeem, and also a sum due to the mortgagee, it 
is proper for him to fix and report the time within 
which such right of redemption must be exercised.®? 

[§ 2280] 11. Judgment or Decree—a. Scope and 
Extent of Relief—(1) In General. 
in a suit for redemption should not go beyond the 
pleadings or grant relief not prayed for,®* yet 
within these limits the powers of the court are very 
broad and include all such orders as may be neces- 
sary to work out justice between the parties.°* Thus 


While a decree 


rights, and where it has not been 
settled what is equity under the cir- 
cumstances which attend a given 
case, the court must determine it ac- 
cording to its own sense of what ia 


morally just and right. Mickles v. 
Dillayey LT) Nw Y¥e80: 
64 Ala.—Francis v. Sheats, 158 


Ala. 468, 45 S 241, 127 AmS&R 61, 
Ill—Strang vy. Allen, 44 Ill, 428. 
Iowa.—Helt v. Ellis, 31 Iowa 86. 
Kan.—Kelso vy. Norton, 74 Kan. 442, 

87 P 184. 

Me.—Sposedo v. Merriman, 111 Me. 
530, 90 A 387. 

Mass.—Saunders v. Frost, 5 Pick. 
259, 16 AmD 394. 

Miss.—Houston v. National Mut. 
Bldg., etce., Assoc., 80 Miss. 31, 31 
S 540, 92 AmSR 565. 

N. Y.—Coffin y. Parker, 127 N. Y. 
EL, 2 TNE 0814 efmod) 24 NYS) Tai5 
Beach v. Cooke, 28 N. Y. 508, 86 AmD 
260 [aff 39 Barb. 360]. 


N. D.—Security State Bank v. 
Kramer, 51 N. D. 20, 198 NW 679. 
Wash.—Cogswell vy. Brown, 102 


Wash. 625, 173 PB 623. 

[a] Adjustment of equities.—In 
an equitable proceeding to redeem 
land from a void foreclosure sale, 
where redemption is permitted, the 
equities of the parties will be adjust- 
ed in accordance with their rights as 
if the foreclosure suit had not been 
commenced. Kelso v. Norton, 74 Kan. 
442, 87 P 184. 

[b] Correcting decree.—If a jun- 
jor encumbrancer contends that a de- 
cree foreclosing the senior mortgage, 
in a suit. to which he was not a party, 
was too large, he may allege that 
fact in his bill to redeem, and if a 


mistake was made it may be thus 
corrected. Strang v. Allen, 44 Ill. 
428 

[e] Setting aside execution sale. 


—Where an execution sale of land 
is void, in a proper case it may be 
incidentally assailed and set aside on 
a bill to redeem; but if the sale is. 
only irregular, and seasonably void- 
able, the party complaining must 
either make his motion in the court 
issuing the execution to vacate the 
sale, or by original bill in equity 
seek the vacation thereof. Francis v. 
Sheats, 153 Ala. 468, 45 S 241, 127 
AmSR 61. 

[d] Relief against mortgagee’s 
grantee.—(1) Where a mortgagee 
illegally purchases the property at a 
sale under a power in the mortgage, 
and sells and conveys a portion of it 
to an innocent purchaser, the mort- 
gagee may be required, in a decree 
authorizing redemption, to pay over 
the sum received from the latter sale, 
and his grantee may be required to 
pay any deferred payments to the 


mortgagor. Houston y. Nationai 
Mut. Bldg., ete., Assoc., 80 Miss. 31, 
31 S 540, 92 AmSR 565. (2), Where, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the court will eats the accounts between the parties 
and determine the amount due from one to the 
other,®> and may give a judgment for the mortgagee 
for the sum found to be due to him,*® or, if it ap- 
pears that he is fully paid, may order the cancella- 
mortgage,°®* 
judgment for the mortgagor if the ‘balance i is found 
So. it is within the power of 
the court to take whatever action may be necessary 
to adjust finally the rights of the parties with ref- 
erence to the property “mortgaged, 6° setting aside a 
previous sale if necessary,”° ordering a reconveyance 
of the legal title’! or a transfer or assignment of 
the securities,”? or declaring in whom the title to 
the estate is vested and enjoining the assertion of 
claims inconsistent with the decree as a cloud on 


tion or satisfaction of the 


to be in his favor. 


the title.73 


Relief to one or part of several complainants. 
Under a statute authorizing a decree in favor of 
one of several complainants, redemption may prop- 


in a proceeding to redeem from a 
foreclosure sale of land, on account 
of alleged irregularities in the ap- 
pointment of appraisers, an order 
was made that plaintiff might redeem 
within a certain time, it was held 
that he was not entitled to have 
brought into court for his _ use, 
whether he redeemed or not, a mort- 
gage for purchase money held by 
defendants from one to whom they 
had sold after their purchase at the 
foreclosure sale, and who was not 
shown to have had any notice of the 
alleged irregularities in the sale. 
Helt v. Ellis, 31 Iowa 86. 

eked Provision for mortgage by 
purchaser.— Where, because of fraud 
of a first mortgagee in preventing 
redemption, a judgment allowed re- 
aemption by a second mortgagee after 
statutory period had expired, it prop- 
erly provided for payment by the 
first mortgagee of a subsequent 
mortgage executed by him in default 
of which such amount was to be de- 
ducted from redemption money. Se- 
curity State Bank v. Kramer, 51 N. D. 
20, 198 NW 679. 

Tf] Allowance for waste.—A_ re- 
demption seeking the aid of equity 
against the purchaser at foreclosure 
after the expiration of the statutory 
period of redemption, for an account- 
ing for waste and to redeem, is en- 
titled to an allowance of simple dam- 
ages for the waste and not for statu- 
tory triple damages given in cases 
of willful trespass. Cogswell v. 
Brown, 102 Wash. 625, 173 P 623. 

65. Ala.—Carroll v. ‘Henderson, 191 
Ala. 248, 68 S 1. 

Tll.— Hollingsworth Vo oon, ii? 
Till. 511, 6 NE 148, 8 NE 193. 

Ky.— Bean v. Venable, 87 SW 262, 
20) Key tay 924.5" WU. (Se Bank ve! Carroll, 
“4B. Mon. 40. 

Mass.—Battle v. Griffin, 4 Pick. 6. 


N. Y.—Bloodgood v. Zeily, 2 Cai. 
Cas. 124. 
66. Johnson y. Loftin, 111 N. C. 


Bry LG Sto: 

67. Bean v. Brackett, 35 N. H. 88. 

68. Ind.—Weiss v. Guerineau, 109 
Ind. 438, 9 NE 399. 

eS ie v. Sturdivant, 37 Me. 
308. 

Mass.—Tyler v. Brigham, 143 Mass. 
410, 9 NE 750. Compare Taylor v. 
Weld, 6 Mass. 264 (under an early 
statute). 

Mich. —_vosburgh v. Lay, 45 Mich. 
455, 8 NW 91. 

N. B.—Livingstone v. New Bruns- 
wick Bank, 11 N. B. 252. 

69. Mackenna v. Buffalo Fidelity 
Trust Co., 184 N. Y. 411, 77 NE 721, 
112 AmSR 620, 3 LRANS 1068 [mod 
98 App. Div. 480, 90 NYS 493]. 

[a] Mortgagee not compelled to 
take the property.—The only relief a 
‘court of equity can grant to a mort- 
gagor is to allow him to redeem ona 
bill properly framed for that pur- 
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or order 
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erly be decreed in favor of the grantee of the mort- 
gagor, although a bill by the grantee and the mort- 

gagor cannot be maintained by the mortgagor after 
his conveyance."* 

[§ 2281] (2) Provision for Payment of Redemp- 
tion Money and for Effect of Payment or Default. 
Where the equity is found to be with complainant, 
the proper and usual form of the decree is that he 
be allowed to redeem upon the payment of the sum 
found to be due, within a reasonable time to be fixed 
by the court, and that upon such payment the mort- 
gage shall be adjudged to be satisfied, but that in 
default of payment the bill shall be dismissed.” 
some cases, however, it has been ordered that on 
failure to pay the redemption money as fixed by 
the court complainant shall stand foreclosed,’® while 


In 


in others this contingency has been met by ordering 


pose; the mortgagee will not be com- 
pelled to take the property at an as- 
sessed valuation. Craft v. Bullard, 
Sm. & M.'Ch. (Miss.) 366. 

[b] Omitted party.—(1) In an ac- 
tion by a married woman during the 
lifetime of her husband to redeem 
upon the ground that she was not a 
party to the foreclosure proceedings, 
although she had an inchoate right 
to dower in the premises sold, the 
trial court may impose such condi- 
tions as required by a court of equity. 
Mackenna vy. Fidelity Trust Co., 184 
N. Y. 411, 77 NE 721, 112 AmSR 620, 
3 LRANS 1068, 16 AnnCas 471. 
(2) There will not be a general ad- 
justment of the equities between the 
parties, but only an adjustment of 
such as are directly connected with 
the land sold under the mortgage and 
for which the purchaser is entitled 
to hold the land as security. Mac- 
kenna v. Fidelity Trust Co., supra. 
(3) Complainant cannot be permitted 
to secure more than adequate pro- 
tection of her rights or to make a 
profit from her own delay and the 
mistake in the suit to foreclose. Mac- 
kenna v. Fidelity Trust Co., supra. 
(4) She cannot speculate at the ex- 
pense of the purchaser by waiting 
until the lands have materially in- 
creased in value or until improve- 
ments have been made thereon and 
then seek to redeem as a matter of 
right where the purchaser offers or 
the court requires him fully to pro- 
tect her in some other way. Mac- 
kenna v. Fidelity Trust Co., supra. 
(5) In such case she cannot com- 
plain of a decree giving her the 
right to elect between a release of 
her dower right from the lien of the 
mortgage and the payment to her of 
the value of her dower right with 
the right to a full redemption if the 
purchaser makes neither the release 
nor the payment. Mackenna v. Fi- 
delity Trust Co., supra. 

70. Hollingsworth v. Koon, 117 
Til. 511, 6 NE 148, 8 NE 193; impf- 
heimer v. Prudential Ins. Co., 56 N. J. 
Eq. 585, 39 A. 916. 

vay Bell v. King, 210 Ala. 551, 98 
S 794; Murphy v. Bridge, 68 Cal. A. 
383, 929 P 710; Davis v. Duffie, 21 
N. Y. Super. 691; Hall v. Heward, 32 
Ch. D. 430. 

{a] Sufficiency of provision.— 
Under a statute providing that pay- 
ment of the mortgage debt divests 
all title passing thereby, a decree is 
not erroneous in failing to divest the 
title to all the property. covered by 
the mortgage where the suit is 
against the mortgagee and the as- 
signee of the mortgage and the prem- 
ises specifically described in the de- 
cree as to which title shall be di- 
vested from the respondents upon 
payment of the debt would not psss 
by payment because it was still in 
respondent mortgagee. Bell v. King, 


a sale of the property, as upon foreclosure, and the 
payment of the amount fixed out of the proceeds.”? 
Where redemption is sought to be made after a fore- 


210 Ala. 551, 98 S 794. 

[b] Performance and waiver.— 
Where a decree ordered conveyance 
by defendant to plaintiff, on condition 
that plaintiff pay a specified sum, if 
the deed tendered by defendant was 
not in proper form, plaintiff should 
have objected thereto, and failure to 
do so waived objection. Murphy v. 
Bridge, 68 Cal. A. 383, 229 P 710. 

72. Rhodes v. Buckland, 16 Beav. 
212, 51 Reprint .759. See’ Cilley v. 
Huse, 40 N. H. 358 (holding under 
the facts that an assignment of the 
mortgage would not be decreed). 

73. Rawson v. Fox, 65 Ill. 200; 
Drayton v. Chandler, 93 Mich. 383, 53 
NW 558; Stevenson v. Saline County, 
65 Mo. 4%. 

74 Bowdoin v. Faulk, 204 Ala. 
280, 85 S 508. 

75. Cal.—Cline v. Robbins, 112 Cal. 
581, 44 P 1023. 

Tl.— Chicag 70, etc., Rolling Mill Co. 
v. Scully, 141 Ill. 408, 30 NE 1062 
Laff 48 Ill. A. 622]; Bremer v. Calu- 
met, etc., Canal, etc., Co., 127 Ill. 464, 
18 NE 321; Massachusetts Mut. LI. 
Ens vy Cowivel Bosses 1yde Tile O pede 
NE 550; Decker v. Patton, 120 Ill. 
464, 11 NE 897. 

Ind—Hanley v. Mason, 42 Ind. A. 
32, Sor Nis Sieevoce 

N. Y.—Boquet v. Coburn, 27 Barb. 
230; Dunham y. Jackson, 6 ‘Wend. 22; 
Waller v. Harris, 7 Paige 167 [aff 20 
Wend. 555, 32 AmD 590]. 

Wash.—Sloane v. Lucas, 37 Wash. 
348, 79 P 949. 

Ing. —Lysaght v. Westmacott, 33 
Beav. 417, 55 Reprint 429; Cowary v. 
Day, 1 Giffard 316, 65 Repr int 936. 


Ont.—Bedson v. Smith, 10 Grant 
Cheez oo. 
[a] Decree for reconveyance.—On 


a bill to redeem mortgaged premises 
a decree for a reconveyance by the 
mortgagee to the mortgagor is er- 
roneous; the latter can only claim 
a cancellation of the mortgage, and 
the former may be enjoined from set- 
ting up any title at law or in equity 


by virtue of the mortgage. Mer- 
riam v. Barton, 14 Vt. 501. 
76. Smith v. Bailey, 10 Vt. 163; 


Turner v. Turner, 3 Munf. (17 Va.) 66. 


77. Cal.—Warner Bros. Co. v. 
Freud, 138 Cal. 651;-72' P 345. 
Ill.—Hollingsworth v. Koon, 117 


Ill. 511, 6 NE 148, 8 NE 193; Decker 
Var auton a0 Liles Ave at OF satiate Omenlie 
464, 11 NE 897]. 

Ky.—Nichols v. Marquess, 141 Ky. 
642, 183 SW 562. 

Mich.—Meigs v. McFarlan, 72 Mich. 
194, 40 NW 246; Newkirk v. New- 
kirk, 56 Mich. 525, 28 NW 206. 

Mo.—Martin v. Ratcliff, 101 Mo. 
254, 183 SW 1051, 20 AmSR 605. 

N. C.—Ingram v. Smith, 41 N. G&G. 
97; Gillis v. Martin, 17 N. C. 470, 25 
AmD 729. 

Okl.—Harding v. Gillett, 25 Okl. 
LOG LO eG 6be 


444° [42 6.5. 


closure and sale, a strict foreclosure should be or- 
dered on failure of plaintiff to pay the redemption 
money, and not a new sale.7* On a bill to redeem 
by a junior mortgagee, after sale on a senior mort- 
gage, a decree that, if the amount necessary to 
redeem the mortgaged premises is not paid within 
the time limited, the premises shall again be sold, 
and the liens paid in order of priority, is erroneous.'? 

Part of debt not due. Where part of the mort- 
gage debt is not yet due, the mortgagee is not obliged 
to accept payment of that portion; “but to avoid the 
injustice of a foreclosure a special decree will be 
made, upon payment of the sum due, leaving the 
mortgagee in possession and the whole proceeding 
standing open until the whole sum shall be due.*° 

[§ 2282] (3) Terms of Redemption. In settling 
a decree for redemption, the terms and conditions 
rest very much in the discretion of the court as 
exercised upon the facts of each-particular case.*? 
But the decree should find the exact amount due or 
necessary to redeem,®2 and condition the redemp- 
tion upon its payment within a fixed and limited 
time, the period being a matter for the court’s dis- 
eretion, subject to the proviso that it should not be 
unreasonably short.8* But if a statute both allows 
and fixes the time for redemption after the sale, 
such right ean neither be denied, abridged, nor en- 
larged by the court in its deeree.** If leave has 
been given the parties to apply further to the 
court, the terms and conditions of redemption as 


7g. Martin v. Ratcliff, 101 Mo. 254, 
13 SW 1051, 20 AmSR 605. But see 
Grover Vv. Fox, 36 Mich. 461 (holding 
that, on a bill to redeem from an ir- 
regular statutory mortgage _ fore- 
closure, the decree should provide for 
redemption from the mortgage as an 
unforeclosed instrument and should 
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Minn.—Northwestern Trust Co. vi 
Ryan, 115 Minn. 143, 132 NW 202. 

Mo.—Dunean v. Home Co-Op. Co., N. 
221- Mo. 315, 120 SW 7335 
etc., Bank v. Kelsay, 186 Mo. 648, 85 
SW 5388; Stephenson vy. Kilpatrick, 166 
Mo. 262, 65 SW 773; Hannah v. Davis, 
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fixed by the decree may afterward be modified as the 
exigencies of the case may seem to require.®® 

[§ 2283] (4) Distribution of Redemption Money. 
In case persons other than the original mortgagee 
have interests in the premises or claims upon the 
redemption money, the decree for redemption will 
apportion the money and direct the manner of its 
distribution among them.®® 

[§ 2284] b. Construction and Operation—(1) In 
General. A decree of redemption is conclusive as 
to all facts and issues which it determines,®? and 
cannot be impeached collaterally by any party in 
interest.88 Generally it confers no additional rights 
upon the redemptioner which he would not have ae- 
quired by a redemption effected without suit,®® but 
it may be declared to operate as a conveyance of 
the title to him.°° Where the owner of the equity 
of redemption is not made a party in a subsequent 
henholder’s suit to redeem, his equity will not be 
cut off or barred.®t 

Opening decree. Although under the statute a 
decree against a nonresident who has not been per- 
sonally served and who does not appear is not ab- 
solute until the expiration of the time limited by 
the statute, such a decree for redemption will not 
be opened as a matter of absolute right, but only 
where it appears that the decree was unjust by rea- 
son of defendant’s not having had actual notice.%” 

[§ 2285] (2) Effect of Dismissal or Failure To 
Redeem. The dismissal of a bill to redeem®? or its 


Atwater, 12 
18 AbbPr 


Mich.—Emerson v. 
Mich. 314. 
Y.—Davis v. Duffie, 
360. 
87. 
Farming Co., 


Farmers’, 
Dorough-Newald Co. v. Valley 
147 Ark. 42, 226 SW 


provide for a sale in the event of 
a failure to redeem). 

79, Proctor v. Baker, 15 Ind. 178. 

gO. Mann v. Richardson, 21 Pick. 
(Mass.) 355. 

81. Machold v. Farnan, 20 Ida. 80, 
117 P 408; Ladd v. Ladd, 75a, AY 
101; Ogle v. Koerner, 41 Ill. A. 452 
[aft 140 Ill. 170, 29 NE 563]; Hannah 
v. Davis, 112 Mo, 599, 20 SW. 686; 
Dovercourt Land Bldg., ete, Co. v. 
Dunvegan Heights Land Co., 47 ‘Ont: 
Ti. 105. 

[a] Requiring payment before 
surrender.—On a bill to redeem it 
is erroneous to decree the mortgaged 
property to be given up before the 
sum due to the mortgagee is_ paid 
or tendered to him. Reed v. Lans- 
dale, Hard. (Ky.) 6. 

82. Machold v. Farnan, 20 Ida. 80, 
82, 86, 117 P 408 [cit Cyc]; Stevens 
Vv. Coffeen, 39 Ill. 148. 

83. Cal. —Cowing v. 
Cal. 648. 

Ga.—Davis v. Millen, 113 Ga, 152, 
38 SE 327. 

Ida.—Machold v. 20 Ida. 
80, 117 P 408. 

Tll.—Rodman v. Quick, 211 Ill. 546, 
71 NE 1087; Taylor v. Dillenburg, 168 
Ill. 235, 48 NE 41; Sanders v. Peck, 


Rogers, 34 


Farnan, 


131 Ill. 407, 25 NE 508; Bremer v. 
Calumet, ete., Canal, ete, Co., 127 
Tll. 464, 18 NE 321; Funk v. Fowler, 
208 Ill. A. 683; Owens v. Common- 
Wealth aD rust = CO. LOGm wllee Acmroune, 
Decker v. Patton, 20 Ill. A. 210 [aff 
120 Ill. 464, 11 NE 897]. 

Iowa.—Collins v. Gregg, 109 Iowa 
506, 80 NW 562. 

Me.—Pitman y. Thornton, 66 Me. 


469. 
Mass.—Dennett  v. 
Mass. 371, 33 NE 574. 
Mich.—MecIntyre v. Wyckoff, 119 
Mich. 557, 78 NW 654; Fifth Nat. 
Bank v. Pierce, 117 Mich. 376, 75 NW 


1058. 


Codman, 158 


112 Mo. 599, 20 SW 686. 
N. H.—Murphy v. New Hampshire 
Sav. Bank, 63 N. H. 362. 
Ane Y.—Perine v. Dunn, 4 Johns. Ch. 
Iing.—Meller v. Woods, 1 Keen 16, 
15 EngCh 16, 48. “Reprint 212. 
Man.—Ashdown v. Nash, 3 Man. 37. 


Ont.—Roberts v. Caughell, 6 Ont. 
L. 381, 2 OntWR 799. 

See Gravelle v. Canadian, etce., 
Mortg., etc., Co., 42 Wash. 457, 85 P 


36 (ninety days sufficient, although 
complainant a minor). 

84. Hollingsworth v. Campbell, 28 
Minn. 18, 8 NW 873. 


85. Segrest v. Segrest, 38 Ala. 674; 
Totten v. Totten, 299 Ill. 43, 132 NE 
ne Gerrish v. Black, 109 Mass., 
74. 


[a] Extending time for redemp- 
tion.— (1) The court may properly re- 
fuse to extend the time for redemp- 
tion fixed in the decree, and dismiss 
the bill after default, unless plain- 
tiff excuses his default by showing 
fraud, accident, or mistake unmixed 
with negligence on his own part. Se- 
Brest. vq pegnest, 8s VAlan 67a.eC2)) 
Where the mortgagees prevented the 
mortgagor from obtaining a loan with 
which to pay a sum owing them 
within the time allowed by a court’s 
decree by bringing suit for posses- 
sion of the premises he sought to 
mortgage, he was entitled to an ex- 
tension of time, even after final de- 
cree, in which to make such payment. 


Totten v. Totten, 299 Ill. 43, 132 NB 
277. 
86. U. Riggs, 14 


Wall. 491, 30 L. ed. 728. 

Ind.—Paxton v. Sterne, 127 Ind. 289, 
26 NE 557; Luken v. Fiske, 42 Ind. 
A. 445, 84 NE 561. 

Iowa.—Stillman vy. Rosenberg, 78 
NW 913; Van Gorder v. Lundy, 66 
Iowa 448, 23 NW 918. 

nes erat yeah v. Putnam, 13 Pick: 


533; Lyon v. Robbins, 45 Conn. 513; 
Meredith v. Lochrie, 126 Iowa 596, 
102 NW 502. 


fa] Rule applied.—Where, in an 
action against a junior mortgagee, 
the amount necessary to redeem is 
agreed upon and so entered in the 
decree, it will be conclusively pre- 
sumed that the amount was fixed 
after allowing the junior mortgagee 
all proper credits so that a subse- 
quent action for rents and profits 
which might have been recovered in 
the former suit cannot be maintained 
unless a sufficient excuse for the fail- 
ure so to recover them is shown. 
Meredith v. Lochrie, 126 Iowa 596, 
102 NW 502. 

Res judicata generally sce Judg- 
ments §§ 1124-1525. 


88. Kolle v. Clausheide, 99 Ind. 97; 
preten stains Bst., 135 Pa. 293, 20 A 
Collateral attack generally see 


Judgments §§ 815-869 

89. Holt v. Rees, 46 Tll. 181. 

90. Stitt v. Rat Portage Lumber 
Co., 96 Minn. '27, 104 NW 561. 


Pik Brown v. Crawford, 252 Fed. 
2 Lehman v. Collins, 69 Ala. 
ie 
93. Ind.—Hanley v. Mason, 42 Ind. 


A. 312, 85 NE 381, 732. 


wee Pitman v. Thornton, 66 Me. 
Mich.—Goodenow v. Curtis, 33 
Mich. 505. 


Eng.—Winchester v. Paine, 11 Ves. 
Jr. 194,,32 Reprint-1062 
-Henriod, 12 


Ont.—Cornwall _ v. 
Grant Ch. .338. 

[a] This rule does not apply (1) 
to an equitable mortgage by deposit 
of title deeds. Marshall v. Shrews- 
bury, .L. R, 10) Ch. 2505" (2) Where 
the bill is dismissed merely for want 
of prosecution, this will not bar an-= 


other bill to redeem. Hansard v. 
380 18 Ves. Jr. 455, 34 Reprint 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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dismissal for failure to redeem within the time fixed 
by the decree®* ordinarily is held to operate as a 
strict foreclosure, although in some states this con- 
sequence does not follow merely from failure to 
redeem, until there has been a further order of the 
court dismissing the bill by reason of such failure 
or barring the right to redeem.®® The same effect 
has also been given a failure to redeem within the 
time fixed by the decree.®® Where the decree did 
not fix the time for redemption, the lapse of time 
which would be a statutory bar to the assertion of 
a claim before litigation may be applied in deter- 
mining whether there has been laches.°? 

[§ 2286] 12. Appeal and Review. Under the rules 
applicable to civil actions generally,®® the judgement 
or decree in a suit in equity for redemption may be 
reviewed on appeal.®® But the reviewing court will 


94 Cal—Cowing v. Rogers, 34] NW 873. 
Cal. 648. 
R. I.—Hazard v. Robinson, 15 R. I. 
226, 2 Ao 433. sure,” 
Vt.—Kopper v. Dyer, 59 Vt. 477,| 521, 526, 67 S 401. 
9 A 4, 59 AmR 742. 97. 
N. B.—Patchell v. Colonial Inv., 98. 
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“Tf the bill to redeem is success- 
ful, it is tantamount to a foreclo- 
Johnson v. Smith, 190 Ala. 


In re Leslie, 23 Ont. 148. 
See Appeal and Error 3 C. J. 
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not ordinarily consider questions or issues not raised 
and considered below, or interfere with a finding 
based upon the result of conflicting evidence,’ or 
with such provisions of the decree as rest in the 
discretion of the court below unless manifestly im- 
proper. Where a bill for redemption is sustained, 
it will be presumed on appeal, where the evidence 
is not incorporated-in the record, that the facts 
excusing tender were proved or waived.* <A bill of 
review will not be granted for newly discovered 
evidence which is cumulative and relates to a col- 
lateral fact.® 

[§ 2287] 13. Costs—a. In General. The general 
rule is that a party who comes into a court of 
equity to redeem a mortgage does not recover his 
costs, although the decree is in his favor, but on 
the contrary must pay the costs of defendant ;° and 


the court has been exercised on a 
wrong principle. McGregor v. Peter- 
son, 9 Sask. L. 196, 27 DomLR 788, 
34 WestLR 133, 10 WestWkly 349, 
[b] Absence of discretion.—If the 
particular facts of a particular case 
are such that applying the well set- 


etc., Co., 38 N. B. 339, 4 EastLR 182. 

Ont.—Scott v. Buck, 3 OntWR 629 
[app dism 4 OntWR 201]. 

[a] The usual judgment, if de- 
fault is made in redemption, is that 
the bill be dismissed. Cowing v. 
Rogers, 34 Cal. 648. 

{b] Motion for dismissal. — (1) 
Upon failure to redeem within the al- 
lotted time, defendant may move as 
of course for a dismissal of the bill 
to redeem. Cowing v. Rogers, 34 Cal. 
648. (2) Upon failure to redeem 
within the period fixed, the mortga- 
gee is then entitled to apply ex parte 
for an order to dismiss, or, at his 
election, for an order to foreclose. 
Scott v. Buck, 3 OntWR 629 [app 
dism 4 OntWR 201]. 

[c] Excuse for default.—It was 
decreed that the mortgagor should 
pay, to: the? clerki(of. ‘thes court, for 
the mortgagee money in two install- 
ments or be foreclosed. He was pre- 
vented by accident from paying the 
first installment on its proper day, 
but very soon after got the money 
into the clerk’s hands. In the mean- 
time the mortgagee took a writ of 
possession and acquired possession of 
the premises. The mortgagor then 
tendered the second installment on 
the day appointed for it, but it was 
refused. The mortgagor then 
brought his bill, “praying that his 
acts be held a compliance with the 
foreclosure decree, and the chancel- 
lor so decreed. On appeal it was 
held that there was no compliance 
with the decree, but as it appeared 
that the mortgagor would be entitled 
to redeem on a bill brought for that 
purpose, he should be permitted to 
amend his bill into a bill for redemp- 
tion. Kopper vi Dyer, 59 8vt. 47-7, 9 
A 4, 59 AmR 742. 

{d] Writ of possession granted on 
dismissal of bill.- Patchell v. Inv., 
ete; 'Cos38 Ni B: 339: 

95. Dennett v. Atkins, 232 Mass. 
301, 122 NE 390; Tetrault v. Labbe, 
155 Mass. 497, 30 NE 173; Stevens 
v. Miner, 110 Mass. 57; Bolles v. Duff, 
43 N. Y. 469, 10 AbbPrNS 399, 41 
HowPr 355. But see Thompson vy. 
Kenyon, 100 Mass. 108 (as to effect 
of abandonment of suit to redeem). 

96. Ala.—Johnson v. Smith, 190 
Ala. 521, 67 S 401. 

Ill. Burgess v. Ruggles, 146 Ill. 
506, 34 NE 1036. 

Ind.—Hanley v. Mason, 42 Ind. A. 
312, 85 NE 381, 732. 

Iowa.—Collins v. Gregg, 109 Iowa 
506, 80 NW 562. 

Me.—Sposedo v. Merriman, 111 Me. 
530, 90 A 387; Brown v. Webber, 103 
Me. 60, 68 A 456. 

Minn.—Blanchard vy. Hoffman, 154 
Minn. 525, 192 NW 352; Hollings- 
worth v. Campbell, 28 Minn. 18, 8 


p 256. 

99. Clapp v. Sturdivant, 10 Me. 68. 
See White v. Hampton, 13 Iowa 259 
(holding that a mortgagee may ap- 
peal from a decree requiring him to 
take a certain sum and release his 
mortgage, although he did not an- 
swer the petition to redeem). 

[a] Interlocutory orders declar- 
ing right to redeem and directing 
an accounting are appealable. Smith 
v. Goethe, 147 Cal. 725, 82 P 384. 

[b] Bond for stay.—Where the 
decree directs the payment of the 
redemption money within a limited 
time or that the bill be dismissed, 
no execution could issue for the 
money and therefore no bond for stay 
of execution is necessary on appeal. 
Quackenbush vy. Leonard, 10 Paige 
(N. Y.) 131. 

{[c] Parties.—In action to redeem 
against the trustee and his cestui 
que trust who was the real owner of 
the debt and mortgage, the trustee 
need not be joined in an appeal by 
the cestui que trust. Morrison vy. 
Chambers, 212 Ala. 574, 103 S 666. 

[d] Proceedings after remand.— 
(1) Where a purchaser of part of 
the lots covered by a mortgage sued 
for redemption of such lots, under 
a provision of the mortgage for their 
release on tender of a proportionate 
amount of the debt secured, and his 
right to redeem was denied by the 
trial court, but allowed on appeal, 
and the cause remanded for further 
proceedings in conformity with the 
opinion, he will not thén be allowed 
to change his claim so as to redeem 
only a part of the lots purchased by 
him. Sanders v. Peck, 131 Ill. 407, 
25 NE 508. (2) The chancellor may 
alter rules for stating an account 
after appeal from an order allowing 
redemption and ordering an account. 
Adams v. Sayre, 76 Ala. 509. A 

1. Rodman v. Quick, 211 Ill. 546, 
TI uN) 10875 theake tv... Olivieri) ..8 
Porto Rico Fed. 114; Graves v. Mc- 
Farlane, 2 Coldw. (Tenn.) 167. 

[a] TIllustration.—Objection thata 
bill seeks to redeem a fractional in- 
terest only comes too late after final 
decree. Leake v. Olivieri, 8 Porto 
Rico Fed. 114. 

2. Leggat v. McLure, 234 Fed. 620, 
147 CCA 386; Newton v. Baker, 125 
Mass. 30. See Spangenberg v. 
Schneider, 97 App. Div. 200, 89 NYS 
859 (where evidence was not before 
the court on appeal). 

Cr) Rodman \28@wick, s2 live tl: 162, 
75 NE 465; McGregor v. Peterson, 9 
Sask. L. 196, 27 DomLR 78, 34 West 
LR 138, 10 WestWkly 349. 

{a] MTllustration.—On appeal the 
court will not interfere with an or- 
der extending time of redemption of 
a mortgage unless the discretion of 


tled principles of a court of equity 
the court ought to grant an applica- 
tion to open up a decree of absolute 
foreclosure and permit the mort- 
gagor to redeem, there is no discre- 
tion in the court to refuse it and the 
decision of the judge refusing it is 
as fully subject to appeal as on a 
question of pure law. Mackie v. 
Standard Trusts Co., 17 Alta. L. 236, 
bie Seon 201, [1922] 1 WestWkly 
66. 

4 Barton v. Conley, 119 Me. 581, 
112 A 670. 

5. Southard v. Russell, 16 How. 
(U. S.) 547, 14 L. ed. 1052. 

Review generally see Review [34 
Cye 1695]. 

6. Ala.—Hudson vy. Kelly, 70 Ala. 
393; Blum vy. Mitchell, 59 Ala. 535. 

Ida.—Hannah v. Vensel, 19 Ida. 
(OG AL ew ea AES. 

1ll.—Harper v. Ely, 70 Ill. 581. 

Me.—Kittredge v. McLaughlin, 38 
Sis 513; Bourne v. Littlefield, 29 Me. 
302. 

Mass.—Mills v. Day, 206 Mass. 530, 
92 NE 803. But see Whitwood v. Kel- 
logg, 6 Pick. 420 (where defendant 
was refused costs, under the general 
rule regarding prevailing parties). 

Mich.—Lamb vy. Jeffrey, 47 Mich. 
28, 10 NW 65. 

Mo.—Turner v. Johnson, 95 Mo. 
431, 7 SW 570, 6 AmSR 62. Compare 
Hawkins v. Nowland, 53 Mo. 328 (al- 
lowing costs to plaintiff under the 
rules relating to prevailing parties). 

N. J.—Griffen v. Cooper, 73 N. J. 
Eq. 465, 74 N. J. Eq. 16, 68 A 10953 
Forman v. Bulson, 30 N. J. Eq. 493; 
Melick v. Creamer, 25 N. J. Hq. 429; 
Phillips v. Hulsizer, 20 N. J. Eq. 308. 

N. Y.—Cross v. Smith, 85 Hun 49, 
32 NYS 671; Belden vy. Slade, 26 Hun 
63853 King v. Duntz, 11. Barb. 191; 
Shearer v. Field, 6 Misc. 189, 27 NYS 
29; Van Buren v. Olmstead, 5 Paige 
9; Vroom v. Ditmas, 4 Paige 526; 
Brockway v. Wells, 1 Paige 617; Slee 
v. Manhattan Co., 1 Paige 48. 

Pa.—Winton v., Mott, 4 LuzLegReg 


Gas 

R. I.—Rosenfeld v. Wunsch, 45 R. 
I, 48, 119 A 658; Sessions v. Rich- 
mond, 1 R. 2. 298. 


ian ee v. Chittenden, 31 Vt. 
Va.—Turner v. Turner, 3 Munf. (17 


Va.) 66, 

Wis.—Lynch v. Ryan, 137 Wis. 13,. 
118 NW 174, 129 AmSR 1040; Green 
v. Wescott, 13 Wis. 606. 

Hng.—Cotterell v. Stratton, L. R:. 
8 Ch. 295; In re Wallis, 25 Q. B. D. 
IC peice bb mmvenCLrosse nal 191) 2 ule @he 
323; McDonnell vy. McMahon, L. R. 23. 
Ir. 283; Barlow v. Gains, 23 Beav. 
244, 53 Reprint 95; Cowdry v. Day, 
1 Giffard 316, 65 Reprint 936; Batche- 
lor v. Middleton, 6 Hare 75, 31 Eng 
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so uniform is the application of this rule that it 
has been held that a decree which disallows costs 
to the mortgagee is of right appealable,’ and, if 
zan be supported only by proof 
of special circumstances sufficient to justify such 
a departure from the ordinary course.® 
defendant has been guilty of improper conduct or 
there are other circumstances making it inequitable 
to apply the general rule,? he will be deprived of 
his costs and in some instances will be compelled 
to pay plaintiff’s costs,!° in the diseretion of the 
Where both parties are at fault, costs will 
The same rules ap- 


appealed against, 


court.+ 
usually be allowed to neither.” 
ply to costs on appeal.!* 


[§ 2288] b. Nonliability of Plaintiff—(1) In Gen- 
eral. Defendant will not be allowed to recover his 
costs, and may be required to pay those of plain- 


Ch 75, 67 Reprint 1088; Wynne v. 
Brady, 5 Ir. Eq. 239; Tottenham v. 
Green: yocmlnn de ch. e200.) Meteathn bv. 
Chinn, 98 L. T. Rep. N. S. 855; Drew 
v. Harman, 5 Price 319, 146 Reprint 
620; Loftusv. Swift, 2 Sch. & Lef. 
642; Detillin v. Gale, 7 Ves. Jr. 583, 
32 Reprint 234, 18 ERC 503; Gammon 
v. Stone, 1 Ves. 339, 27 Reprint 1068. 

Man.—Wallace v. Smart, 22 Man. 
68, 1 DomLR 70, 19 WestLR 787; 
Winters v. McKinstry, 14 Man. 294. 

N. B.—McKenzie v. McLeod, 39 N. 
B. 230, 6 HastLR 553. 

Ont.—Oliver v. Robertson, 11 Ont 
WN 244; Saskatchewan Land, etc., 
Co. v. Leadlay, 10 OntWR 501; Long 
v. Glenn, 5 Grant Ch. 208. 

[a] Rule as part of mortgage 
contract.—The practice of courts of 
equity to allow the costs in a proper 
case to the mortgagee has been so 
firmly established that it is deemed 
to be a part of the mortgage con- 


tract. Winters v. McKinstry, 14 Man. 
294. 

{[b] Not purely discretionary.— 
“The right of a mortgagee in a suit 


for redemption or foreclosure to his 
general costs of suit, unless he has 
forfeited them by some improper de- 
fence or other misconduct, is well 
established, and does not rest upon 
the exercise of that discretion of the 
Court which, in litigious causes, is 


generally not subject to review.” 
Cotterell v.. Stratton, L. R. 8. Ch. 
295, 302. 

{c] Lien for costs.—Where money 


was deposited with the clerk of the 
court to redeem mortgaged premises, 
and the right to redeem was denied 
on appeal, the money being repaid 
on application to the clerk before the 
mortgagee had served him with no- 
tice of his claim thereon of a lien 
for costs, a motion made _ subse- 
quently that the lien be established 
will be denied. Meehan y. Blodgett, 
91 Wis. 68, 64 NW 429. 

{d] In New Hampshire this rule 
is controlled by a statute allowing 
costs to the prevailing party in all 
cases. Bean v. Brackett, 35 N. H. 
88 


7. Thrall v. Chittenden, 31 Vt 
183; Cotterell v. Stratton, L. R. 8 Ch. 
295; Winters v. McKinstry, 14 Man. 


8. Cotterell v. Stratton, L. R. 8 
Ch. 295. 

9. Misconduct of defendant and 
exceptions generally see infra § 2290. 


10. J.—Griffen' v. Cooper, 73 
Oe Eq. 465, 74 N. J. Eq. 16, 68 A 
1095. 


N. Y.—Vroom vy. Ditmas, 4 Paige 
526; Brockway v. Wells, 1 Paige 617. 

Eng.—Harvey v. Tebbutt, 1 Jac. & 
W. 197, 37 Reprint 350; Heath v. 
Chinn; 93) Lovty Rep: WN. S.).865:;7 De- 
tillin v. Gale, 7 Ves. Jr. 583, 32 Re- 
print 234, 18 ERC 503. 

Man.—Wallace v. Smart, 22 Man. 
68, 1 DomLR 70, 19 WestLR 787. 

Ont.—Long y. Glenn, 5 Grant Ch. 
208. 
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tiff, where his conduct is shown to have been un- 
fair, vexatious, or oppressive;'* where he has un- 
properly resisted a plain right of redemption;*® or 
where he unwarrantably claims to be the absolute 
owner of the property,’® or sets up an unconscien- 
tious, improper, or untenable defense.” 
is proper to relieve plaintiff from lability for the 
costs where the mortgagee claims a balance due 
after the mortgage has been fully paid,t® or where, 
before the bringing of the suit, the mortgage had 
been satisfied, as by the receipt of rents and profits,!® 
or had been overpaid;?° but if something was due 
when the action was commenced, the mortgagee’s 


Sunilarly, it 


right to costs is not defeated by the fact that at 


fied.?? 


ay also cases infra § 2288 notes 
14-20, 

11. Saunders v.. Frost, 5 Pick. 
(Mass.) 259, 16 AmD 394; Griffen v. 
Cooper, 73 N. J. Eq. 465, 74 N. J. Ea. 
16, 68 A 1095; Vroom v. Ditmas, 4 
Paige (CN. Y¥) 6173) Heath. vy. Chinn, 
93 Liew ha Rep. INe S80 os 


12. U. S.—Loveridge v. Larned, 7 
Fed, 294. 

Ala.—Perdue v. Brooks, 85 Ala. 
459, 5 S 126; Hudson y. Kelly, 70 
Ala. 393. 

Iowa.—Wryllie v. Matthews, 60 
Iowa 187, 14 NW 232. 

Mass.—Woodward v. Phillips, 14 
Gray 132;:Saunders v. Frost, 5 Pick. 


259, 16 AmD 394. 

Mich.—Crawford  v. 90 
Mich. 77, 51 NW 356. 

N. Y.—-Brockway v. Wells, 1 Paige 
617. 
Vt.—Smith v. Blaisdell, 17 Vt. 199. 

Wis.—Green v. Wescott, 13 Wis. 
678. 

N. B.—McKenzie v. Mcleod, 39 N. 
B. 230, 6 HastLR 553. 

Ont.—Boswell v. Grayley, 16 Grant 


Osmun, 


Ch. 523; Isherwood v. Dixon, 5 Grant 
Ch. 314. 
13. Dyer v. Shurtleff, 112 Mass. 


Lessa liaAmD: Ti) Addisons vy. .Cox-s iu: 
R. 8 Ch. 76; McKenzie v. McLeod, 39 
N. B. 230, 6 HastLR 553; Nelson y. 
Nelson, 2 OntWR 956. 

14. I1l1.—McConnel vy. Holobush, 11 
SOQ Gale, 

N. H.—MecNeil v. Call, 19 N. H. 403, 
51 AmD 188. 

N. J.—Winters v. Earl, 52 N. J. Eq. 
52, 28 A 15; Hendee v. Howe, 33 N. J. 
Eq. 92; Phillips v. Hulsizer, 20 N. J. 
Eq. 308. 

R I.—Bowen vy. Atwood, 10 R. I. 
302. 

Eng.—Snageg v. Frith, 9 Ir. Eq. 285; 


eee v. Pardoe, 66 L. T. Rep. N. S. 
Mazi.—Winters v. McKinstry, 14 


Man, 294. 

N. B.—McKenzie v. McLeod, 39 N. 
B. 230, 6 BastLR 553; McKenzie v. 
McLeod, 4 N. B. Eq. 72, 5 EastLR 
172. 

Ont.—Perney v. Doran, 11 OntWN 
320; Nelson v. Nelson, 2 OntWR 956; 
Dominion Sav., ete., Soc. v. Kittridge, 
23 Grant Ch. 631; Souter v. Burnham, 
10 Grant Ch. 375; Long v. Glenn, 5 
Grant Ch. 208; Le Targe v. De Tuyll, 
3 *GrantsChs! 59d. 

15. N. J.—Griffen v. Cooper, 73 N. 
J. Eq. 465, 74 N. J. Eq. 16, 68 A 1095. 

N. Y.—Naylor v. Colville, 20 App. 
Div. 581, 47 NYS 267; Vroom vy. Dit- 
mas, 4 Paige 526; Slee v. Manhattan 
Co., 1 Paige 48. 

N. C.—Bruner v. Threadgill, 93 N. 
@. 2:25. 

Wis.—Lynch v. Ryan, 137 Wis. 13, 
118 NW 174, 129 AmSK 1040; Mowry 
y. Baraboo First Nat, Bank, 66 Wis. 


539, 29 NW 559. 
Eng. —Harvey v. Tebbutt, 1 Jac. & 
Roberts, 17 


W. 197, 37 Reprint 350. 
Man.—Winthrop vy. 
Man. 220, 6 WestLR 476; Winters v. 


the time of the decree the debt had been fully satis-_ 
However, a mistake of legal or equitable — 
rights forms no ground for charging defendant with 


McKinstry, 14 Man. 294, 


Ont.—Plenderleith v. Parsons, 4 


OntWR 262; Pierce v. Canavan, 29 
Grant Ch. 32. 
16, Ala.—May v. Eastin, 2 Port. 


414, 
Colo.—Hawkins vy. 
400, 146 P 254. 
Ky.—Guenther v. Wisdom, 
"71, 27 Ky 230. 


Elston, 58 Colo. 


84 SW 

Me.—Kittredge v. McLaughlin, 38 
Me. 513. 

Mich.—Meigs v. McFarlan, 72 Mich. 
194, 40 NW 246. 

N. J.—Griffen v. Cooper, 73 N. J. 
Eq. is TAMN SAS oa: 165N6Se AK 1095: 

N. Y.—Shields v. Russell, 142 N. Y- 
290, 36 NE 1061. 

Bng. —Francklyn v. Fern, Barn. Ch, 
30, 27 Reprint 542; England v. Cod- 
rington, 1 Eden 169, 28 Reprint 649. 

Man.—Wallace v. Smart, 22 Man. 
68, 1 DomLR 70, 19 WestLR 787. 

Ont.—Ingalls v. McLaurin, 11 Ont. 
380; Le Targe v. De Tuyll, 3 Grant 
@hs 595: 

17. N. H.—Brown v. 
INGE eds 

N. Y.—Davis v. Duffie, 
360; 


‘Simons, 45 
18 AbbPr 
4 Slee v. Manhattan Co., 1 Paige 
4 

I.—Ryer 


IR 2 eRe 
127, 42 A509. 

Wis. —Lynch v. Ryan, 137 Wis. 13, 
118 NW 174, 129 AmSR 1040. 

Eng.—Begbie v. Fenwick, L.-R. 6 
Ch.) 869; “Heath owe: Ghimhy S32 . owls 
Rep. N. S. 855; Montgomery v. Cal- 
land, 14 Sim, 79, 37 EngCh 79, 60 
Reprint 287. 

N. B.—McKenzie v. McLeod, 4 N. 
B. Haq. 72,:5 HastLR 172. 

18. Heath v. Chinn, 98 L. T. Rep: 


N. S. 855. 

19. Bean v. Brackett, «35,cN,. Bi 
88; Calkins v. Isbell, 20 N. Y. 147 
[aff 3 Barb. 305]; Barlow v. Gains, 23 
Beay. 244, 53 Reprint 95; Binnington 
v. Harwood, Turn. & R. 477, 12 Eng 
Ch 477, 37 Reprint 1184. But see 
Thrall v. Chittenden, 31 Vt. 183, (stat- 
ing the contrary rule). 

[a] Plaintiff as prevailing party. 
—A mortgagor bringing a bill to re- 
deem who shows that the mortgage 
is fully paid is the “prevailing party” 
within the statute which allows costs 
in all cases to the prevailing party. 
Bean v. Brackett, 35 N. H. 88. 

20. Barlow v. Gains, 23 Beav. 244, 
53 Reprint 95; Wilson v. Cluer, 4 
Beav. 214, 49 Reprint 320; O’Neil v. 
Innes, 16 ini Ch. 5275 Heath v. Chinn, 
98 L. T. Rep. N. S. .855; Pawley v. 
Colyer, 16 Wkly. Rep. 114. 

[a] Effect of annual rests.—Where 
the mortgagee was shown to have 
been overpaid, upon the accounts hbe- 
ing taken with annual rests, as or- 
dered by the court, costs were ad- 
judged against him, although when 
the accounts were, taken in the ordi- 
nary way without rests a balance ap- 
peared to be due to him. Wilson v. 
Cluer, 4 Beav. 214, 49 Reprint 320. 

21. Mills v. Day, 206 Mass. 530, 
92 NE 808. But see Gregg vy. Slater, 


v. Morrison, 
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costs,?2 and he will not be deprived of his costs 
merely because the suit for redemption was made 
necessary by a dispute as to the rate of interest to 
which he was entitled,?* or because he claims an ex- 
cessive amount, if the claim was made in good faith 
and honestly.** It is not misconduct, such as to re- 
heve the redemptioner from lability for costs, for 
the mortgagee to transfer the mortgage debt to an- 
other person, retaining the property subject to re- 
demption as trustee for him.’ 

[§ 2289] (2) Mortgagee’s Refusal of Tender. The 
mortgagee’s unwarrautable refusal of a good and 
sufficient tender, made to him before bringing suit 
to redeem, will usuaily throw the costs of the ac- 
tion upon him,”® although in some such cases, costs 
have been allowed to neither party.27 Such refusal 
will not, however, entitle plaintiff to recover costs 
incurred before the tender was made.2® A mere 
offer to redeem, without any actual tender, will not 
preclude the mortgagee from recovering his costs,”® 
nor will a tender of an amount less than the full 
sum due.2° It has been held that tender coupled 
with a demand for the discharge of the mortgage 
is conditional, and that a refusal of it will not de- 
prive the mortgagee of his costs;*+ but there is 
authority to the contrary, on the ground that pay- 
ment and release are concurrent acts.*” 

[§ 2290] (3) Refusal To Account, or Rendering 
Imperfect Account. A mortgagee in possession, who 
neglects or refuses on demand to render an account, 
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or renders a false or imperfect account, is liable 
for the costs of a subsequent suit to redeem.** 

[§ 2291] c. Extent of Liability. Where costs are 
allowed to defendant, plaintiff must pay all the 
costs of the action, including the costs of a ref- 
erence.** In some instances defendant is allowed 
to recover all costs except those incurred by reason 
of his own improper conduct.** In England plaintiff 
must pay the extra costs, in obtaining a reconvey- 
ance of the mortgaged property, occasioned by the 
legal estate having descended to a lunatie heir,?® 
or by its having been devised to a trustee who can- 
not be found,*’ or by reason of the mortgagee hay- 
ing, after default, settled the mortgaged property 
upon other persons ;28 but the rule is otherwise in 
the case of the lunacy of the mortgagee himself.®9 

Extra allowances. An action for redemption is 
one in which the court may in its discretion grant 
an extra allowance for expenses, under a statute 
authorizing such allowance to the prevailing party 
in difficult and extraordinary ecases.*° 

Necessity of redemption. Where redemption is 
decreed with costs to the redemptioner, it is gen- 
erally proper to allow him to recover them only 
in ease he exercises the right of redemption; and 
if he fails to do so, he can recover nothing; me but 
the rule is not without its exceptions, and extraordi- 
nary circumstances may justify an absolute allow- 
ance of costs to the redemptioner regardless of 
the right of redemption being exercised.*? 


Ball-Warren 


22 Beav. 314, 52 Reprint 1129 (requir- 28. Longino v. plaintiff and defendant, the outcome 
ing the mortgagee to pay all the}|Commn. Co., 84 Ark. 521, 106 SW | of the action for redemption will de- 
costs incurred after the payment of | 682. termine the rights as to such costs. 
the mortgage debt, although at the 29. Western Trusts Co. v. Pop-} Judson v. Gray, 17 HowPr (N. Y.) 
beginning of the suit a balance re-| ham, 5 Sask. L. 226, 3 DomLR 326, 21] 289. 
mained due). WestLR 187, 2 WestWkly 297. 35. Harvey v. Tebbutt, 1 Jac. & 

22. Brockway v. Wells, 1 Paige 
GNET YO ni7. 

23. Thomas v. Girvan, 1 N. B. Eq. 
314. 

24. Cotterell v. Stratton, L. R. 8 
@h. 295; In re Watts, 22 Ch. D. 5; 


Norton v. Cooper, 5 De G. M. & G. 
728, 54 EngCh 572, 43 Reprint 1053; 
Stark v. Reid, 26 Ont. 257; Little v. 
“Brunker, 28 Grant Ch. (Ont.) 191; 
Western Trusts Co. v. Popham, 5 
Sask. L. 226, 3 DomLR 326, 21 West 
LR 187, 2 WestWkly 297. 

[a] ‘Want of good faith in making 
an excessive claim is such miscon- 
duct as shall deprive the mortgagee 
of his right to costs. Perney v. Do- 
ran, 11 OntWN 320. 

25. Webb v. Crosse, [1912] Chi 
323. 
26. Md.—Columbian Bldg. Assoc. 


No. 4 v. Crump, 42 Md. 192. 
Mass.—Miller v. Lincoln, 6 Gray 
556. 
Mich.—Lamb v. Jeffrey, 47 Mich. 


28, 10 NW 65, 41 Mich. 719, 3 NW 
204. 

N. H.—Brown vy. Simons, 45 N. H. 
211. 


N. J.—Griffin v. Cooper, 73 N. J. 
Ho: 465, 74_N. Js Ha. 167 638" A 1095; 


Shields v. Lozear, 22 N. J. Eq. 447; 
Phillips v. Hulsizer, Z209IN. VIR Ha. 
308. 

NE oOY.— Shearer’ vy, Kield 6 Misc: 


189, 27 NYS 29; Bridgen v. Carhartt, 

Hopk. 234. 
Pa.—Saeger’s App., 96 Pa. 479. 
Vt.—Cree v. Lord, 25 Vt. 498. 


W. Va.—Lishey v. Snyder, 56 W. 
Va. 610, 49 SE 515. 
Eng.—Edmondson v. Copland, 


[1911] 2 Ch. 301; Graham v. Seal, 88 
ERD, Chi .315 

N. B.—McKenzie v. McLeod, 4 N. 
B. Ea. 72, 5 EastLR 172. 

Tender see supra § 2195 et seq. 

27. King v. Duntz, 11 Barb. (N. 
Y.) 191; Van -Buren v. Olmstead, 5 
Paige (N. Y.) 9; Perney v. Doran, 11 
OntWN 320. 

Refusal of costs where both par- 
ties at fault see supra § 2287. 


30. Moore v. Dawson, 13 Del. Ch. 
98, 115 A 589. 

fa] Tender made after an action 
for redemption is brought must be 
enough to cover the costs of plain- 
tiff incurred up to that time. Martin 
v. Miles, 5 Ont. 404. 

Sufficiency of tender in general 
see supra § 2199. 

31. McKenzie v. McLeod, 39 N. B. 
230, 6 EHastLR 553; McKenzie v. Mc- 


Leod, 4 N. B. Eq. 72, 5 EastLR 
ally 

32. Graham v. Seal, 88 L. J. Ch. 
31. 


33. De Leonis v. Walsh, 140 Cal. 
15, 13. Po sl32 Halles Gardner) "ial 
Me. 233; Milliken v. Bailey, 61 Me. 


316; Parkhurst v. Cummings, 56 Me. 
155; Whitney v. Deming, 46 Me. 382; 
Sprague v: Graham, 38 Me. 328; 
Montague v. Phillips, 16 Gray 


aes) pee Currier v. Webster, 45 
N. H. 
[a] Peek of mistakes.—A statu- 


tory provision making a mortgagee 
liable for the costs of a suit to re- 
deem where he has “unreasonably re- 
fused or neglected to render a just 
and true account” means any such 
refusal as shows an intention to em- 
barrass the other party; and where a 
mortgagee on request did render an 
account without any unreasonable 
delay, giving all the information in 
his power, he was held not liable for 
the costs, although some of the items 
proved to be erroneous. Whitwood 
v. Kellogg, 6 Pick. (Mass.) 420. 


Good-faith claim of excessive 
amount see supra § 2288. 
34. Judson v. Gray, 17 HowPr 


(N. Y.) 289; Geller v. Benner, 4 Ont 
WN 1565, 24 OntWR 875. 

[a] Referee’s fees.—The fees of a 
referee for taking an accounting be- 
tween the parties may be recovered 
at the first instance from plaintiff 
who sought and obtained the refer- 
ence, for neither party can be said to 
be the prevailing party by any report 
which the referee may make in stat- 
ing the account; and as between 


W. 197, 37 Reprint 350; ‘Wallace v. 
Smart, 22 Man. 68, 1 DomLR 1005 ais) 
WestLR Sie Ingalls Vv. McLaurin, 
11 Ont. 380 

[a] Rule applied.—Defendant hav- 
ing denied plaintiff’s right to redeem 
and set up an absolute title in him- 
self is liable for the costs of the 
action, but the costs of taking the 
accounts must be borne by plaintiff 
as in an ordinary redemption suit. 
Ingalls v. McLaurin, 11 Ont. 380. .- 

36. In re Stuart, 4 De Ceo. 817, 
61 EngCh 317, 45 Reprint 123. 

37. Webb v. Crosse, [1912] 1 Ch. 


323. 
38. In re Wheeler, 21 L. J. Ch. 
Wetherell v. Collins, 3 Madd. 


(hae) 
255, 56 Reprint 502. 

39. Bx p. Richards, 1 Jac. & W. 
264, 37 Reprint 376; In re Wheeler, 
Ont, 10 J. Ch. 759; In re Townsend, is 
ccs. Chee 456% In re Hirons’ Morte. 
Trusts, [1920] W. N. 55. But com- 
pare In re Marrow, Cr. & Ph. 142, 
18 EXngCh 142, 41 Reprint 444 (charg- 


ing the costs to plaintiff in such 
case). 

40. Burke vy. Candee, 63 Barb. (N. 
Vaeoone 

41. Sanders v. Peck, 131 Ill. 407, 


25 NE 508; Parkhurst v. Cummings, 
56 Me. 155; Cotterell v. Stratton, L. 
R. 8 Ch. 295. 

42. Lynch v. Ryan, 137 Wis. 13, 
118 NW 174, 129 AmSR 1040. 

{a] Rule applied. — Where the 
mortgagee denied the right of re- 
demption and the burden of estab- 
lishing it was very great, the contest 
in regard to the matter and the final 
accounting in several trials and 
several courts, covering a period of 
several years, and attended with ex- 
penses so great that the magnitude 
of the burden seriously impaired the 
value of the right of redemption, it 
was held not an abuse of judicial 
discretion to alleviate the wrong done 
the redemptioner by enforcing pay- 
ment to him at ail events of the 
costs. Lynch v. Ryan, 137 Wis. 13, 
118 NW 174, 129 AmSR 1040. 
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[§ 2292] O. Operation and Effect of Redemption*® 
A redemption is to be considered 
as a payment for the mortgage or sale redeemed 
Where it is made by the mortgagor or his 
and no right to be subro- 
gated exists,*> it satisfies and discharges the mort- 
gage,*® or if made after a sale on foreclosure, opens 
the judgment or decree and has the effect of an- 
nulling the sale and all proceedings thereunder,** 
putting an end to the right or title of the pur- 
chaser,*® and releasing collateral security as well.*® 
Where redemption is made by a junior mortgagee 
it is usually considered to 
be for the protection of his own rights;°° and in 
case of redemption from a sale on foreclosure, he 
succeeds to the position and all the rights of the 
If, however, a judgment 
ereditor of the mortgagor also owns the equity of 
redemption of the mortgaged property, a redemp- 
tion by him is, in legal effect, made as owner, not 
as junior lienor, and annuls the sale, whatever may 


—1l. In General. 


from.*# 
successors in interest, 


or judgment creditor, 


foreclosure purchaser.®* 


43. Effect of release and satisfac- 
tion see supra §§ 995-997. 

44. Johnson v. Johnson, Walk. 
(Mich.) 331; Ellsworth v. Lockwood, 
42 N. Y. 89; Gatewood v. Gatewood, 
75 Va. 407. 

45. Right of redeeming mort- 
gagor or owner to be subrogated see 
infra § 2293 text and notes 72-74. 


46. Ala.—Tatum vv. Hollis, 132 
INGE ys ey Salat sy (Grey 
Mass.—Kerse v. Miller, 169 Mass. 


44, 47 NE 504. 
N. H.—Hammond y. Barker, 61 N. 


53: 

‘Tenn.--Carter v. Taylor, 3 Head 
30. 

Ont.—Ellis v. Ellis, 1 Ch. Chamb. 


2. 

Accountability of mortgagee after 
redemption see supra § 2218 text and 
notes 36, 37. 

47. Cal. —Bateman v. Kellogg, 59 
Cal. A. 464, 211 P 46; Bristol v. Her- 
shey, 7 Cal. A. 738, 95 P 1040. 

Ill.—Easter v. Holcomb, 221 Ill. A. 
485. 

Ind.—Warford v. Sullivan, 147 Ind. 
14, 46 NE 27; Teal v. Hinchman, 69 
Ind. 379. 

Iowa.—Rudolph v. Clay, 180 NW 
667; Stastny v. Pease, 124 Iowa 587, 
100 NW 482; Blake v. Black, 55 Iowa 
252, 3 NW 657, 7 NW 578; Stoddard 
Vv. Forbes, 13 Iowa 296. 

Mich.—Johnson v. Johnson, Walk. 
331. 

Minn.—Clark v. Butts, 78 Minn. 
373, 81 NW 11; Sprague v. Martin, 29 
Minn. 226, 13 NW 34; Horton v. 
Maffitt, 14 Minn. 289, 100 AmD 222; 
Daniels v. Smith, 4 Minn. 172. 

N. Y.— Livingston v. Arnoux, 56 
N. Y. 507; Bodine v. Moore, 18 N. Y. 
347; Elsworth v. Muldoon, 15 AbbPr 
NS "440, 46 HowPr 246. 

N. D—Franklin v. Jamieson-Woh- 
ler, i N. D. 613, 109 NW 56. 

Or.—Jacobson v. Lassas, 49 Or. 
470, 90 P 904; Willis v. Miller, 23 
Or. 352, 31 P-827. 

Vt.—Woodward v. Cowdery, 41 Vt. 
496; Converse v. Cook, 8 Vt. 164. 

Wash.—De Roberts v. Stiles, 24 
Wash. 611, 64 P 795. 

[a] Redemption by part owner.— 
(1) Redemption by one of several 
tenants in common, by payment of 
the entire debt, annuls the sale as to 
the whole tract. Powers v. Sherry, 
115 Minn. 290, 182 NW 210; Buettel 
v. Harmount, 46 Minn. 481, 49 NW 
250. (2) Redemption by a grantee of 
a portion of the mortgaged property, 
required to pay the entire mortgage 
debt in order to redeem, releases all 
the property. Bowdoin v. Faulk, 204 
Ala. 280, 85 S 508. 

[b] Redeeming in name of encum- 
brancer.—A recemption in fact made 
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gage. 


closure, acquire 


by the mortgagor, although in the 
name of a junior encumbrancer, can- 
cels the sale. Franklin v. Jamteson- 
Wohler, 15 N. D. 613, 109 NW 56. 

[c] Right to question validity of 
mortgage after redemption.—While 
redemption of property from fore- 
closure removes the cloud cast upon 
the title by the mortgage and fore- 
closure, it does not dispose of the 
question of the validity of the mort- 
gage or prevent the mortgagor from 
suing to have it canceled on the 
ground that he never executed it. 
Chamblin y. Slichter, 12 Minn. 276, 

48. Ala.—Morrison v. Formby, 191 
Ala. 104, 67 S 668; Tyson vy. Chestnut, 
118 Ala. 387, 24 S 73. 

Cal.—MecNutt v. Nuevo Land Co., 


167 Cal. 459, 465, 140 P 6 [cit Gye); 
Eldridge v. Wright, She 4Cal.el o3h3 
Bateman y. Kellogg, 59 Cal. A. 464, 


211 P 46. 
Ind.—Pence v. Armstrong, 95 Ind. 


191. 
180 NW 


Hcg ivae Ramee ser Vis 
Me.—Gilbert v. Merrill, 12 Me. 74. 
Minn.—Horton y. Maffitt, 14 Minn. 

289, 100 AmD 222. 

N. J.—IKappes v. Rutherford Park 

Assoc., 60 N. J. Eq. 129, 46 A 218. 
Or.—Urquhart v. Belloni, 57 Or. 

314, 111 P 692; Kaston v. Storey, 47 

Or. 150, 80.°P 21:7. 

Vt.—Crosby v. Leavitt, 50 Vt, 239. 
49. Bowdoin v. Faulk, 204 Ala. 

280, 85 S 508. 

Release of collateral generally see 

Pledges [381 Cye 851 et seq]. 


Clay, 


50. Porter v. Pittsburg Bessemer 
Steel. Co, 122° -U. SS. 26%, aSCw 12.06; 
30 L. ed. 1210; Anderson v. Ander- 


son, 129 Ind, 578, 29 NE 35, 28 AmSR 
211, 


Encumbrancer’s redemption as sat- 
isfaction or as entitling him to sub- 
rogation see infra § 2295 text and 
note 97. 

51. U. S—Traer v. Fowler, 144 
Med. 810, 75 .CCA 540; Dodge vy. 
Fuller, 48 Fed. 347, 2 Flipp. 608. 

Cal.—Eldridge v. Wright, 55 Cal. 
531; Bateman v. Kellogg, 59 Cal. <A. 
464, 211 P 46; Bristol v. Hershey, 7 
Cal. A. 738, 95 P 1040. And see San 
Jose Safe-Deposit Bank y. Madera 
Bank, 121 Cal. 539, 54 P 88 (applying 
the rule). 

Ill.— Sutherland v. Long, 273 Ill. 
309, 112 NE 660; Jackson vy. Grosser, 
208" TNs 4945 A175) NE L032 Ore: wx. 
Koerner, 140i) all. 170) 29) NEI o63: 
Herdman v. Cooper, 188 Ill. 588,. 28 
NE 1094; Smith v. Mace, 137 Ill. 68, 
26 NE 1092; Fischer v. Hslaman, 68 
i785, Lloyd v. Karnes, 45 Tlly 62% 
Lamb Vv. Richards, 43 Ill. 312; Keith- 
ley v. Interstate Bank, etc., Co., 154 
Ill. A. 443. See Shroeder y. Bauer, 


mortgage has been eut off by foreclosure may, 
redeeming from a junior mortgagee®* or judgment 
ereditor®* who was not made a party to the fore- 


ca 


[§ 2292 


have been his intention to the econtrary.®? 
Reacquisition of right to redeem from prior mort- 
A mortgagor whose right to redeem from a 


by 


the rights of such junior enecum- 


brancer to make redemption.®® 

Benefit to others than redemptioner. 
makes the redemption, it may inure to the benefit of 
others who are entitled to his rights or to the benefit 
of his acts;°® thus the result of redemption by the 
administrator of the mortgagor’s estate is to rein- 
vest title in the heir;°? a redemption by one tenant 
in common inures to the benefit of all, regardless 
of his intention, in the absence of agreement be- 
tween them ;°° a redemption by the mortgagor inures 
to the benefit of his grantee, to whom he had there- 
tofore conveyed the property by warranty deed;°? 
where property has been mortgaged to secure the 
debt of another, 


Whoever 


payment by the principal debtor is 


140 Til. 1385, 29 NE 560 (dictum). 
Mich.—Johnson y. Johnson, Walk. 
ou 


Minn.—Powers v. Sherry, 115 Minn. 
290, 132 NW 210; Darelius v. Davis, 
74 Minn, 345, 77 NW 214; Sprague v. 
Martin, 29 Minn. 226, 18 NW 34. 

N. Y.— Averill v. Taylor, BIN 
44, Seld. 60 [aff 5 HowPr 476, Code 
RepNS 283]. 

N. D.—Franklin y. Jamieson-Woh- 
ler, 15 N. D. 613, 109 NW 56; McDon- 
ald v. Beatty, 10 N. D. ital. 88 NW 


281. 
S. D.—MacGregor Pierce, 17 S. 


D. 51, 95 NW 281. 
Utah.—Dupee vy. Salt Lake Valley 
Bie 845. 


Taal. Cone 20eUitahi el 083 
77 AmSR 902. 

fa] Extent of rights acquired.— 
A creditor who redeems_ property 
from a foreclosure sale is: charged 
with notice of the terms of the fore- 
closure decree and sale as disclosed 
by the record, and acquires merely 


such rights as were held by the pur- 
chaser at the sale. Traer v. Fowler, 


Vv. 


144 Fed. 810, 75 CCA 540; Jackson 
v. Grosser, 218 Ill. 494, 75 NE 1032. 
[b] Purchase of rights.—The ex- 


ercise of the right of redemption 
from a mortgage foreclosure sale by 
one who is under no legal obligation 
to do so, as a junior lien claimant or 
judgment creditor, is not strictly a 
redemption, but a purchase of the 
rights acquired under the foreclo- 
sure sale. McNutt v. Nuevo Land 
Co., “16% ‘Cal. 459,75 465, 2408P (6) [eit 
Cyc]; Eldridge v. Wright, 55 Cal. 531. 


52. Clark v. Butts, 78 Minn., 373, 
81 NW 11. 
53. Colwell v. Warner, 36 Conn. 


224; Goodman vy. White, 26 Conn. 317. 
54. Loomis v, Knox, 60 Conn, 343, 
22 A VTL 
55. Right to redeem in general 
see supra § 2112 et seq. 
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56. Ill—Morava vy, 
Ill. 321, 68 NE 707. 

Iowa.—Witham v. Blood, 124 Iowa 
695, 100 NW 558; Manning y. Mar- 
kel, 19 Iowa 1038. 

Ky.—Potter vy. Skiles, 114 Ky. 132, 
70 SW 301, 71 SW 627, 24 KyL 910. 

Minn. — Peterson Vv. Webber, 46 
Minn. a 49 NW 125. 

N, Y'Siee v. Manhattan Co., 1 
Paige 48. 

And see cases infra notes 58-60. 

Lien on property for amount paid 
in redemption see infra § 2298. 

57. Francis v. Sheats, 153 Ala. 
468, 45 S 241, 127 AmSR 61; Clark v. 
Seagraves, 186 Mass. 430, val NE 813; 
Aiken v. Morse, 104 Mass. 277, 


Bonner, 


58. Huntington v. Perrin, 65 Cal. 
AS 20; ceeswienae 

59. Witham v. Blood, 124 Iowa 
695, 100 NW 558: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


§§ 2292-2293] 


in effect a redemption for the benefit of the mort- 
gagor ;°° but redemption by one of a number of cred- 
itors, whose claims are several and not joint, is not 


for the benefit of the others.® 


A redemption by one not authorized to redeem,*? 
when accepted by the foreclosure purchaser or cer- 
tificate holder, extinguishes the sale,®* and euts off 
the rights of the purchaser,®* but gives no rights of 
title or subrogation to the redemptioner.*®® 
ever, subrogation has been allowed to a redemptioner 
who believed himself to be the owner of the prop- 
erty but who was thereafter held to have no title 


thereto.*® 
Release of errors. 


Recovery of payment. 


A compulsory redemption by 
one not a party to foreclosure proceedings does not 
amount to a release of errors in such proceedings.*? 
Money paid to the clerk 
of the court by the orator in a foreclosure suit, to 
take up a prior mortgage held by defendant on the 
same premises, in pursuance of an order of the 
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ditions upon which it might be paid, the same being 
received by defendant, cannot be recovered back in 


an action of assumpsit, although the orator lost the 


entire benefit of the payment by defendant’s sub- 


mortgage.®® 


How- 


of the debt.7! 


chancellor unappealed from, setting forth the con- 


60. Thomas Realty Co. v. Guthrie, 
71 Colo. 98, 204 P 330. 

61. Morava v. Bonner, 205 Ill. 321, 
68. NE 707; Peo. v. Barrett, 165 I1l. 
A. 94. 

62. Persons not authorized to re- 
deem see supra §§ 2091-2139. 

63. Bateman v. Kellogg, 59 Cal. A. 
464, 211 P 46; Sutherland v. Long, 
273 Ill. 309, 112 NE 660; Sledge v. 
Dobbs, }254 Hil. 130, 98 INE 243; 
Schroeder v. Bozarth, 224 Ill. 310, 79 
NE 583; Meyer v. Mintonye, 106 Ill. 
414; Clingman y. Hopkie, 78 Ill. 152; 
Jolliffe v. Crawford, 76 Ind. A. 282, 
132 NE 300; Weil v. Enterprise Gin- 
nerys.) etc, Cos) 42-—Isa. | Anne 492).:7 
S 622; Nicholls v. His Creditors, 9 
Rob. (La.) 476. 

64. Bateman v. Kellogg, 59 Cal. A. 
464, 211 P 46; Schroeder v. Bozarth, 
224 TI (310, 279 ONE 15835 J ollie ov. 
Crawford, 76 Ind. A. 282, 132 NE 300. 

65. Sutherland v. Long, 273 TIIl. 
309, 112 NE 660; Schroeder v. Bo- 
zarth, 224 Ill. 310, 79 NE 583; Huber 
v. Hess, 191 Ill. 305, 61 NE 61; Meyer 
v. Mintonye, 106 Ill. 414; Fischer v. 
Eslaman, 68 Ill. 78; Jolliffe v. Craw- 
ford, 76 Ind. A. 282, 132 NE 300; Weil 
v. Enterprise Ginnery, etc., Co., 42 
La. Ann. 492, 7 S 622; Nicholls v. His 
Creditors, 9 Rob. (La.) 476. 

{a] RBule applied.—(1) Where the 
mortgaged premises were owned by 
tenants in common, a redemption by 
a judgment creditor of one tenant 
vests in the redemptioner only the 
interest of that one. Sledge v. Dobbs, 
254 Ill. 130, 98 NE 243; Schroeder v. 


Bozarth, 224 11. 310;5 79) -NE- 683; 
Fischer v. Eslaman, 68 Ill. 78. But 
see Eldridge v. Wright, -55 Cal. 531 


(holding that, where land was sold 
under judgement of foreclosure 
against tenants in common, and re- 
deemed by a judgment creditor of 
one of them, he took the interests of 
both tenants). (2) Where the mort- 
gaged property was devised in sepa- 
rate parcels to two persons, only one 
of whom was made liable for the 
debt, and after foreclosure the entire 
property is redeemed by a judgment 
ereditor of the one liable, he ac- 
quires no interest in the property of 
the other owner, and is not entitled 
to be subrogated to the lien or to 
contribution, because the tract of his 
debtor was primarily liable for the 
whole encumbrance. Huber v. Hess, 
191 Ill. 305, 61 NE 61. (38) But under 
a statute giving the right of redemp- 
tion to creditors having a lien ‘on 
the real estate, or some part there- 
of,” a judgment creditor, whose judg- 
ment was a lien on the nonexempt 
property of the debtor, and who re- 
deemed from a mortgage given by 
the debtor covering both his home- 


[42 C. J.—29] 


stead and other property, was held 
by his redemption to become subro- 
gated to the rights of the foreclosure 
purchaser, and at the expiration of 
the period for redemption he became 
vested with the title to the entire 

property. Martin v. Sprague, 29 

Minn. 53, 11 NW 143. 

[b] Reimbursement of redemp- 
ticner.—After redemption by one not 
authorized to redeem, the mortgagor 
may recover the premises, but if he 
brings suit to quiet his title he must 
do equity by reimbursing the redemp- 
tioner. Jolliffe v. Crawford, 76 Ind. 
A. 282, 132 NE 300. 

Right to lien for redemption money 
see infra § 2298. 

66. Coudert v. Coudert, 43 N. J. 
Eq. 407, 5 A 722. 

Beats Meinel vy. Randolph, 181 Ill. A. 
68. Sweet v. Tucker, 43 Vt. 355. 
69. Effect of release and satisfac- 

tion upon liens see supra § 997. 

70. Ark.—Handford v. Edwards, 
89 Ark. 151, 115 SW 1143, 23 LRANS 
190; Fields v. Danenhower, 65 Ark. 
392, 46 SW 938, 48 LRA 519. 

Cal.—Perkins v. Center, 35 Cal. 
713; Bristol, v. Hershey, 7 Cal. A. 738, 
95 P 1049; Wemple v. Yosemite Gold 
Wine Con 4 CalaeAqn Sar Sciinies o2 80s 

Colo.—Mihoover v. Walker, 63 
Colo. 22, 164 P 504; Marshall v. Rus- 
Sell, 61 Colo. 417, 158 P 141. 

Ill.—Easter v. Holcomb, 221 Ill, A, 
485. 

Ky.—Makibben vy. Arndt, 88 Ky. 
180, 10 SW 642, 10 KyL 847. 

N. D.—Franklin v. Jamieson-Woh- 
ler, 15 N: De 613; 109 NW 56. 

Or.—Jacobson v. lLassas, 49 Or. 
470, 90 P 904; Willis v. Miller, 23 Or. 
352, 31 P 827. 

S. D.—Merril v. Luce, 6 S. D. 354, 
61 NW 43, 55 AmSR 844. 

[a] Money advanced by surety.— 
Where a surety on a mortgage debt 
had been forced to contribute to a 
deficiency after foreclosure, and in 
order to protect himself he advanced 
money to the mortgagor who re- 
deemed the property and conveyed it 
to such surety, the mortgage lien 
was extinguished by the redemption, 
and the surety was not subrogated 
to any lien ‘upon the property as 
against junior encumbrancers. Hand- 
ford v. Edwards, 89 Ark. 151, 115 SW 
1143, 28 LRANS 190. 

[b] Keeping mortgage alive to cut 
off dower.—A mortgagee, holding un- 
der a mortgage which does not re- 
lease dower, and later becoming 
owner of the land subject to the 
dower right, cannot, after the mort- 
gagor’s wife has redeemed _ prior 
mortgages in which she had joined, 
redeem from her and keep the mort- 


sequently redeeming the premises under the orator’s 


[§ 2293] 2, Extinguishment of Mortgage Lien.*® 
In general, a redemption by the mortgagor or his 
grantee extinguishes the len of the mortgage,’® ex- 
cept where the redemption is from a foreclosure 
had upon a partial default, in which case the lien 
of the mortgage remains for the unsatisfied portion 
But although the redemptioner is 
the mortgagor or owner of the land, a redemption 
by him will not extinguish the lien of the mortgage, 
and he will be subrogated to the rights of the mort- 
gagee or foreclosure sale purchaser, for the protec- 
tion of his own interests, where the equities demand 
it,7? as if he is only a surety for the payment of 
the mortgage debt,’* or if he is not personally liable 


gages alive so as to foreclose them 
and cut off her inchoate right of 
dower. Hllis v. Sullivan, 241 Mass. 
60, 134 NE 695. 

{c] Lien for taxes paid.—A statu- 
tory redemption by the owner of the 
land, by payment of the amount of 
the sale and costs, does not divest 
the purchaser of a lien upon the 
property for the amount of delin- 
quent taxes paid by him after the 
sale and before redemption. Steven- 
son v. Sebring, 63 Colo. 4, 164 P 308. 

Subrogation of sureties generally 
see Subrogation [37 Cyc 402 et seq]. 


71. Cal.—Hocker v. Reas, 18 Cal. 
650. 
Ind.—Ewing v. Bratton, 132 Ind. 


345, 81 NE 562. 
Mich.—Mabie_ v. 
Mich. 341, 12 NW 198. 
Minn.—Herber v. Christopherson, 

30 Minn. 395, 15 NW 676. 

Nebr.—Nebraska L. & T. Co. v. 
Haskell, 4 Nebr. (Unoff.) 330, 983 NW 
1045. 

Utah.—Dupee v. Salt Lake Valley 
L, & I Co. 20 Utah 103, oi, P8465, 
77 AmSR 902. 

Second foreclosure for subsequent 
installments see supra §§ 1044, 1783. 

72. Kirsch v. Scandia American 
Bank, 160 Minn. 269, 199 NW 881; 
Buettel v. Harmount, 46 Minn. 481, 
49 NW 250; Kelly v. Duff, 61 N. H. 
435; Bacon v. Goodnow, 59 N. M. 415; 
Semon v. Terhune, 40 N. J. Eq. 364, 
2-A 18; Home Inv. Co. v. Clarson, 15 
S: D. 513, 90 NW 153; Silver v. Le- 


Hattinger, 48 


feuvre, 23 OntWN 494. And see 
cases infra notes 73, 74. 
fa] Effect of subrogation.—By 


the redemption by a tenant in com- 
mon upon the foreclosure of a mort- 
gage executed by himself and his 
cotenants, he acquires a lien for the 
amount paid in redemption superior 
to the lien of a second mortgage 
given by the cotenant on his interest 
in the land. Kirsch v. Scandia Amer- 
ican Bank, 160 Minn. 269, 199 NW 
881; Buettel v. Harmount, 46 Minn. 
481, 49 NW 250. 

Subrogation generally see Subroga- 
tion [87 Cyc 361]. 

73. Ind.—Todd vy. Oglebay, 158 
Ind. 595, 64 NH 32; Carithers v, Stu- 
art, 87 Ind. 424. 

Iowa.—Wise v. Laird, 198 Iowa 
357, 199 NW 487; Bleckman v. Butler, 
77 Iowa 128, 41 NW 5938. 

Mass.—Ryder v. Brockton Sav. 
Bank, 235 Mass. 476, 127 NE 234; 
Fitcher v. Griffiths, 216 Mass. 174, 
103 NE 471. 

Minn.—Kopp v. Thele, 104 Minn. 
267, 116 NW 472, 17 LRANS 981, 15 
AnnCas 313. 

PR hehe aa sae v. Gatewood, 75 Va. 
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therefor." 


A junior mortgagee or judgment creditor, on re- 
deeming from a prior mortgage, either before or 
after foreclosure thereof,’® is “usually held, where 
there are no intervening rights, to be entitled to 
subrogation to the rights of the prior mortgagee,”® 
at least so far as is necessary for the protection 
of his own interests;77 and the right extends also 
to his grantee to whom he conveys the property after 
His redemption may, however, be a 
satisfaction and discharge of the mortgage if he so 
intends,”® but the general rule allowing subrogation 
is so well established that it has been held that 
to have the effect of payment the redemption must. 


redemption."8 


[a] Grantee of mortgagor assum- 
ing payment.— Where mortgaged 
premises are conveyed by the mort- 
Bagor to one who assumes the pay- 
ment of the mortgage, the mortgagor 
becomes as between them a surety 
for the debt; and when he thereafter 
redeems the land from a foreclosure 
sale, his redemption does not operate 
to extinguish the lien of the mort- 
gage, but it remains in full force for 
his use. Todd ‘v. Oglebay, 158 Ind. 
595, 64 NE 32. 

[b] Redemption by mortgagor’s 
wife.— Where a wife has released her 
inchoate right of dower in a mort- 
gage given to secure the husband’s 
debt, she is in effect a surety for his 
debt, and is entitled’ upon her re- 
demption of the property to be sub- 
rogated to the mortgagee’s security. 
Carithers v. Stuart, 87 Ind. 424; Ry- 
der v. Brockton Sav. Bank, 235 Mass. 
476, 127 NE 234; Fitcher v. Griffiths, 
216 Mass. 174, 103 NE 471; Kopp v. 
Thele, 104 Minn. 267, 116 NW 472, 
Wie ARAN S , 9S, Slo, Annas: 2313); 
Gatewood v. Gatewood, 75 Va. 407. 

74. U. S.—Platte Valley Cattle Co. 
v. Bosserman-Gates Live Stock, etc., 


€o., 202 Ked. 692, 121 “CCA, 102, 45 
LRANS 11387; In re Bruce, 158 Fed. 
123. 

Ill—Watson v. Gardner, 119 [11 


312, 10 INE 192: 

Ind.—Braden vy. Graves, 85 Ind. 92; 
Holten v. Lake County, 55 Ind. 194. 

Iowa.—Hubbard v. Le Barron, 110 
Iowa 443, 81 NW 681. 

Me.—Kinsley v. Davis, 74 Me. 498. 
7 Mass.—Guckian v. Riley, 135 Mass. 
‘tg 

N. Y.—Mackenna y. Fidelity Trust 
ConnEs4 New Y. CA ete NE AT21 012 
AmSR 620, 3 LRANS 1068, 6 AnnCas 
471 [mod 98 App. Div. 480, 90 NYS 
493]; Arnold v. Green, 116 N. Y. 566, 
23 
N. Y. 293, 21 NE 52, 10 AmSR 445, 
4 LRA 118; Barnes v. Mott, 64 N. Y. 
397, 21 AmR 625. Compare Welling 
v. Ryerson, 94 N. Y. 98 (holding that 
a grantee of a portion of the land 
Subject to a mortgage who did not 
assume the payment thereof is en- 
titled to have the balance of the land 
sold first to satisfy the mortgage, 
and, therefore, upon tender of the 
entire amount due with interest and 
costs, is entitled to an assignment of 
the mortgage for his own protec- 
tion). 

Oh.—Joyce v. Dauntz, 55 Oh. St. 
538, 45 NE 900. 

Tex.—Fears v. Albea, 69 Tex. 437, 
6 SW 286, 5 AmSR 78. 

Vt.—Walker vy. King, 44 Vt. 601. 

[a] Member of partnership.—A 
partner who pays a mortgage exe- 
cuted by the firm on partnership 
property is entitled to be subrogated 
to the rights of the mortgagee. 
Warren v. Hayzlett, 45 Iowa 235. 

75. Stoeckle v. Rosenheim, 10 Del. 
Ch. 195, 87 A 1006. 

76. U. S.—Memphis, etc, R. 
Dow, 120. U. S. 287, 7 SCt 489, 30 a 
ed, 595; USS: Bank v. Peters, 13 Pet. 
123, 10 "L. ed. 89. 

Cal.—Swain v. Stockton Sav., etc., 
Soc., 78 Cal. 600, 21 P 365, 12 AmSR 


NE 1; Everson v. McMullen, 113 } 
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be made in such unmistakable terms that there can 


+ 80 
the mortgage. 


its maturity.®? 


Wo Wale A. 
PAK) 


118; Bristol v. 
V3 Se 9.5) ee at0'4 Os 
Del.—Stoeckle vy. Rosenheim, 
Del. Che 195, 87% “A 1006, 
Ill.—Sutherland v. Long, 273 Ill. 
309, 112 NE 660; Illinois Nat. Bank 
v. School Trustees, 211 Ill. 500, 71 
NE 1070; Magill v. DeWitt County 
Sav. Bank, 126 Ill. 244, 19 NE 295; 
Ebert v. Gerding, 116 Ill. 216, 5 NE 


Hershey, 


59ls—~Lamb, vy. Richards, 43 Ill, 312; 
Flachs v. Kelly, 30 Ill. 462. 
Ind.—Breedlove y. Austin, 146 Ind. 
694, 46 NE 25; Erwin v. Acker, 126 
Ind. 133, 25 NE 888. 
Kan. —-Washburn v. Thomas, (A.) 
D6 P "539: 
Me.—Cobb v. Dyer, 69 Me. 494. 
Mich.—Lamb v. Jeffrey, 41 Mich. 


719, 3 NW 204. 

Minn.—Kirsch y. Scandia American 
Bank, 160 Minn. 269, 199 NW 881. 

pet aC as v. Brown, 7 Nebr. 
449. 

N. J.—Atwood v. Carmer, 75 N. J. 
Eq. 319, 73 A 114; Bigelow v. Cas- 
sedy, 26 N. J. Eq. 557; Hamilton v. 
Pops TENA ea 227. 

Y.—Twombly v. Cassidy, 82 N. 
Ye Nea: Frost v. Yonkers Sav. Bank, 
70 N.Y. 553, 26 AmR 627 [mod 8 
Hun 26]; Patterson v. Birdsall, 64 
N. Y. 294, 21 AmR 609; Ellsworth v. 
Lockwood, 42 N. Y. 89; Boocock v. 
Wood, 128 App. Div. 645, 113 NYS 
46; Platt. v./Brick,~35 Huw t2i>- Day 
v. Strong, 29 Hun 505; Dings v. Par- 
shall, 7 Hun 522; Pardee v. Van An- 
ken, 3 Barb. 534; Niagara Bank v. 
Rosevelt, 9 Cow. 409. 

Okl.—Bell-Wayland Co. v. Miller- 
Mitscher Co., 39 Okl. 4, 130 P 598, 
AnnCasi915D 780. 

Tex.—O’Brien v. Perkins, (Civ. A.) 
276 SW 308. 

Vt.—Ward v. Seymour, 51 Vt. 320; 
Chandler v. Dyer, 37 Vt. 345. 
Wore eee v. Gatewood, 75 Va. 
407. 

Wash.—James v. Brainard-Jack- 
son, 64 Wash. 175, 116 P 633. 

W. Va.—Webb v. Crouch, 70 W. Va. 
580, 74 SE 7380, AnnCas1914A 728. 

{a] Right to assignment or to 
subrogation.—(1) In a number of the 
earlier cases it was held that a ju- 
nior encumbrancer redeeming from a 
prior mortgage was entitled to have 
an assignment of such mortgage and 
the note for which it was security. 
Lamb v. Jeffrey, 41 Mich. 719, 3 NW 
204; Atwood v. Carmer, 75 N. J. Eq. 
319, 73 A 114; Platt vy. Brick, 35 Hun 
(N. Y.) 121; Pardee v. Van Anken, 3 
Barb. 534, 3 NYLegObs 678; Niagara 
Bank v. Rosevelt, 9 Cow. (N. Y.) 409. 
(2) Later cases, however, repudiate 
the doctrine, and declare the law to 
be that such redemptioner succeeds 
by subrogation, on settled principtes 
of eauity, to the rights and interests 
of the prior mortgagee, without any 
assignment or act of transfer, that 
subrogation by law is inconsistent 
with the right to an assignment of 
the debt and of evidence of it, inas- 
much as an assignment assumes the 
continued existence of the debt, 
whereas subrogation assumes its 
payment, and that the right to re- 
deem carries with it the right to an 


titled to be so subrogated, 
whether or not he thereafter enforces his junior en- 
cumbrance;*! nor is it lost by his acceptance of 
payment and satisfaction of his own mortgage at 


Resale for deficiency. 
from a foreclosure sale by the mortgagor or judg- 
ment debtor, in most jurisdictions the property in 
his hands may be sold again for the satisfaction 
of any balance due on the mortgage debt.** No such 
resale for a deficiency may be had, however, unless 


be no doubt of the intent to extinguish and discharge 


If the junior encumbrancer is en- 
the right continues 


If a redemption is made 


assignment of the mortgage only 
where the redemptioner is a surety 
for the mortgage debt. Ratner v. 
Gordon, (N. J. Ch.) 118 A 338; Bige- 
low v. Cassedy, 26 N. J. Eq. 557; 
Hamilton v. Dobbs, 19 N. J. Ha. 227; 
Ellsworth v. Lockwood, 42 N. Y. 89; 
Gatewood v. Gatewood, 75 Va. 407. 

{b] Extent of lien acquired.—The 
redeeming creditor has the right to 
be subrogated only to such lien as 
the prior mortgagee may have, and 
is not entitled to receive any guar- 
anty of the mortgage or the amount 
due. Boocock v. Wood, 128 App. Div. 
645, 113 NYS 46. 

[c] Rights at law.—In an action 
to recover possession of property by 
a junior lienholder who had redeemed 
from the foreclosure of a _ prior 
mortgage, it was held that at law 
such redemption satisfied and extin- 
guished the prior mortgage lien and 
was not an assignment of the mort- 
gage or of the purchaser’s rights, 
although in equity the redemptioner 
would be protected by subrogation to 
the rights of the mortgagee. Lieb- 
cae vy. Hansen, 178 Mich. 11, 144 NW 
496. 

{d] Senior and junior encum- 
brances held by same person.—W here 
a senior mortgagee also holds the 
junior encumbrance next in line, he 
may as second encumbrancer redeem 
from himself as senior encumbran- 
cer, and thus protect his junior lien; 
but he cannot tack his senior lien to 
the junior lien, since redemption may 
be made only by paying the debt re- 
deemed. Moore v. Penney, 141 Minn. 
454,170 NW 599, 3 ALR 161. 

[e] In Colorado, the statute, giv- 
ing an encumbrancer who redeems 
the right to add the amount paid for 
redemption to his own lien, does not 
give him the right to tack his lien 
to the one redeemed and thus move 
his lien forward to the detriment of 


others; and under the statute pro- 
viding that redemption cancels a 
foreclosure sale, the intervening 


liens are left in force as though no 
sale had been made. Stryker v. 
eee 72 Colo. 45, 209 P 644, 26 ALR 

Subrogation generally see Subroga- 
tion [37 Cyc 361]. 

77. Powers v. Golden Lumber Co., 
43 Mich. 468, 5 NW 656; Jenkins iv. 
Continental Ins. Co., 12 HowPr> GN 
Y.) 66; Dauchy v. Bennett, 7 HowPr 
(N. Y.) 375. 

78. Weinstein v. Montowese Brick 
Co., 91 Conn. 165, 99 A 488. 

79. Illinois Nat. Bank v. School 
Trustees, 211 Ill. 500, °71 Nm 1070; 
Ebert v. Gerding, 116 Ill. 216, 5 NE 
591; Frost v. Yonkers Sav. Bank, 70 
an 553, 26 AmR 627 [mod 8 Hun 

80. Illinois Nat. Bank v. School 
Trustees, 211 Ill. 500, 71 NE 1070; 
Ebert_v. Gerding, 116 Ill. 216, 5 NE 
591; Frost v. Yonkers Sav, Bank, 70 
ING Y. 553, 26 AmR 627 [mod 8 Hun 


26]. 
Chandler v. Dyer, 37 Vt. 345. 
82. Powers v. Golden Luraber Co., 
43 Mich. 468, 5 NW 656. 
83. Lightcap v. Bradley, 186 Ill. 


Se eee ee es ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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permitted by statute, after redemption by one not 
personally liable for the payment of the debt.®4 

[§ 2294] 3. Extinguishment of Junior Liens. Liens 
junior to the mortgage redeemed from are not eut 
off where the redemption is made by the mortgagor,®® 
or by one to whom he has conveyed before fore- 
elosure;®° but the liens of all those junior eneum- 
brancers or judgment creditors who were parties 
to the suit and who might have redeemed but failed 
to do so are barred, in case of redemption by a 
grantee of the mortgagor under a conveyance exe- 
éuted after foreclosure - was decreed,®* or by the heir 
of a mortgagor who died during the period for re 
demption,** or by a junior mortgagee or een 
creditor of the mortgagor,*® and even, it would seem, 
in case of redemption by one not authorized to re- 
deem, when his payment is accepted as a redemption 
by the foreclosure sale purchaser.®° 

[§ 2295] 4. Effect upon Claim of Redeeming Cred- 
Where a junior mortgagee or judgment cred- 
itor, for the protection of his own interests, redeems 
from a prior mortgage, it is provided by statute in 


itor. 


510, 58 NE 221; Ogle v. Koerner, 140 
Ill. 170, 29 NE 563; Todd v. Oglebay, 
158 Ind. 595, 64 NE 32; Mitchell v. 
Ringle, 151 Ind. 16, 50 NE 30, 68 
AmSR 212; Campbell v. Maginnis, 70 
Iowa 589, 31 NW 946; Peckenbaugh 
v. Cook, 61 Iowa 477, 16 NW 530; 
Hays v. Thode, 18 Iowa 51; 
ve Allen! 110 “Paigen Ney) But 
see Clayton v. Ellis, 50 Iowa 590, 595 
(where it was Said that ‘‘the better 
rule is that the lien of the judgment 
as to the unsatisfied balance on the 
real estate sold is, as to all persons 
and in all cases, divested by the 
sale’). Compare Todd v. Davey, 60 
Towa 532, 534, 15 NW 421 (holding 
that “By the sale of the land upon 
foreclosure, the mortgagee exhausts 
his remedy against the land, and can 
neither again sell it upon the judg- 
ment, nor redeem from. the sale, 
either before or after redemption by 
the mortgagor’’). 

[a] Beason for rule.—‘‘When the 
redemption is made by a party pri- 
marily liable on the mortgage debt, 
it may be that the same property 
may be resorted to again for the pur- 
pose of subjecting it to the payment 
of an unpaid balance due on the 
mortgage, but that it is not because 
of any right to enforce the mortgage 
lien against the same property a sec- 
ond time, but because of the rule 
of law which subjects all the prop- 
erty of a debtor to the payment of 
his debts until they are satisfied in 
full.”” Ogle v. Koerner, 140 Ill. 170, 
179, 29 NE 563. See to same effect 
Mitchell v. Ringle, 151 Ind. 16, 50 NH 
30, 68 AmSR 212. 

{b] In Arkansas, after statutory 
redemption from a foreclosure, the 
property may not again be sold fora 
deficiency which remains. Handford 
v. Edwards, 89 Ark. 151, 115 SW 1143, 
23 LRANS 190. 

84. Simpson vy. Castle, 52 Cal. 644; 
Lightcap v. Bradley, 186 Ill. 510, 58 
NE 221; Easter v. Holcomb, 221 Ill. 
A. 485; Moody v. Funk, 82 Iowa 1, 
47 NW 1008, 31 AmSR 455; Harms 
v. Palmer, 73 Iowa 446, 35 NW 515, 
5 AmSR 691; Todd v. Davey, 60 Iowa 
532, 15 NW 421; Clayton v. Ellis, 50 
Iowa 590; Hays v. Thode, 18 Iowa 
Willis v. Miller, 23 Or. 352, 31 


[a]. Equitable and statutory re- 
demption distinguished.—Where the 
land has been sold for less than the 
amount of the debt, in case of equi- 
table redemption the redemptioner 
would be required to do equity by 
paying the balance due; but in case 
of statutory redemption, repaying 
the amount of the sale with interest 
and other proper charges frees the 
property from the lien of the mort- 
gage, and it is not subject to resale 
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provision, 


demptioner’s 


for any unpaid balance due. Hand- 
ford v. Edwards, 89 Ark. 151, 115 
Sw 1148, 23 LRANS 190; Fields v. 
Danenhower, 65 Ark. 392, 46 SW 938, 
43 LRA 519; Seligman vy. Lamb- 
heimer, 58 Ill. 124; Easter v. Hol- 
comb, 221 Ill. A. 485. 

[b] In Indiana (1) it is provided 
by statute that, in case of redemp- 
tion by the owner of land or any per- 
son claiming under him, the property 
Shall be subject to an execution for a 
deficiency as if no sale had been 
made. Green v. Stobo, 118 Ind. 332, 
20 NE 850. (2) This includes, re- 
demptions made by the owner or part 
owner, his executor or administrator, 
his heirs or devisees, or any person 
claiming a legal or equitable title 
under him or them (Hervey v. Krost, 
#16: Ind. 268, 19° NE 125); @) but! it 
does not include junior judgment 
creditors or lienors, and after re- 
demption by them the property is not 
subject to. resale (Anderson v. An- 
derson, 129 Ind. /573, 29 NE 35, 28 
AmSR 211; Hervey v. Krost, 
pra). 

Second foreclosure for deficiency 
see supra §§ 1117, 17838. 

85. Ark.—Handford v. Hdwards, 
89 Ark. 151, 115 SW 1143, 23 LRANS 
190. 

Colo.—Mihoover v. Walker, 63 
Colo. 22, 164 P 504; Marshall v. Rus- 
sell, 61 Colo. 417, 158 P 141. 

Iowa. —Dickerman v. Lust, 66 Iowa 
444, 23 NW 916. 

N. Y.—Russell vy. Allen, 10 Paige 
249, 


su- 


Or.—Jacobson v. Lassas, 49 Or. 
470, 90 P 904. 
[a] In Kansas, however, under 


the statutes relating to the rights of 
redemption of mortgagor and credit- 
ors, it is held that redemption by the 
owner of the property within twelve 
months vests in him a title free 
from all claims of junior mortgagees. 
Sigler v. Phares, 105 Kan, 116, 181 P 
628, 5 ALR 141. 

86. Mihoover v. Walker, 63 Colo. 
22, 164 P 504; Jacobson v. Lassas, 49 
Or, 470, 90 P 904, 

87. Cooper v. Maurer, 122 ‘Iowa 
321, 98 NW 124; Co-operative Sav.,; 
ete., Assoc. v. Kent, 108 Iowa 146, 
78 NW 911; Wells v. Ordway, 108 
Iowa 86, 78 NW 806, 75 AmSR 209; 
Moody v. Funk, 82 Iowa 1, 47 NW 
1008, 31 AmSR 455; Harms vy. Palmer, 
73 Iowa 446, 35 NW 515, 5 AmSR 
691. 

88. Bevans vy. Dewey, 82 Iowa 85, 
47 NW 1009. 

89. Lowry v. Akers, 50 Minn. 508, 
52 NW 922. 

[a] Redemption by third encum- 
brancer.—A third mortgagee who re- 
deems from foreclosure of the first 
mortgage holds the property free 
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some jurisdictions that the claim of the redeeming 
creditor is extinguished in toto by his redemption, 
unless he makes known within a certain time and 
in a specified manner the amount. which he is willing 
to credit thereon, in which ease it is satisfied only 
to the extent thereof. 
and where the 
redemption from a redeeming creditor without pay- 
ing the amount of his junior lien, it is held that 
his redemption is not a satisfaction of his claim, 
and that his judgment or lien is unaffected thereby ;° 
but where a subsequent redemptioner is required 
to pay the amount due the person from whom he 
redeems, in addition to the amount of the prior en- 
cumbrance from which redemption is made, the re- 
claim is satisfied to the extent that 
the value of the property redeemed, at the time 
of the redemption,®* exceeds the amount paid for 
such redemption.®* 
if the property received by the redemptioner is less 
in value than the amount of his encumbrance and 
the amount he paid to redeem, he may recover the 


In the absence of anv such 
statutes permit further 


Under the latter rule, therefore, 


from the lien of intervening mort- 
gages, they having been cut off by 
the foreclosure of the first mort- 
gage. Ponca State Bank v. Ade- 
bar, 35 S. D. 480, 152: NW 703. But 
see Lewis v. Hinman, 56 Conn. 55, 
13 A 148 (holding that parties sub- 
sequent to the second mortgagee 
cannot, except under peculiar or un- 
usual circumstances, redeem a first 
mortgage and hold it against a sec- 
ond mortgagee; equity will regard it 
as a payment). 

{b] ‘In Colorado, under a statute 
providing that in case of redemption 
by an encumbrancer the amount paid 
will be added to his lien and the prior 
sale will be rendered void, it is held 
that upon redemption by a junior 
mortgage from the sale of a senior 
mortgage the latter is paid and the 
sale canceled, and intervening and 
subsequent liens are left in force and 
continue as before the sale. Stryker 
v. Dunn, 72 Colo. 45, 209 P 644, 26 
ALR 433; Mihoover v. Walker, 63 
Colo. 22, i¢4 P 504. 

90. See Joliffe v. Crawford, 76 Ind. 
A. -282;.1382- NE 300 (dictum). 

Redemption by unauthorized per- 
ioe supra § 2292 text and notes 

91. See statutory. provisions. 

[a] Failure to give notice.— Where 
a junior mortgagee redeems from the 
foreclosure of a prior mortgage with- 
out filing notice of the amount he is 
willing to credit upon his mortgage, 
as permitted by statute, his junior 
mortgage is thereby, extinguished, 
and, in an action subsequently 
brought to foreclose it, an answer 
setting up the facts states a good 
defense. Lamb y. Feeley, 71 Iowa 
742, 30 NW 653. 

Requisites | on necessity of notice 
see supra § 2113. 

92. Taree v. Bradstreet, 20 
Wend. (N. Y.) 50; Van Horne v. Mc- 


ae 8 Paige (N. Y.) 285, 35 AmD 
93. Ponca State Bank v, Adebar, 


35 S. D. 480, 152 NW 703. 

94. Jack v. Gold, 114 Iowa 349, 
86 NW 374; Crown Iron Works Co. v. 
Melin, 159 Minn. 198, 198 NW 462; 
Northland Pine Co, vy. Northern Insu- 
lating Co., 145 Minn. 395,177 NW 635; 
Sprague v. Martin, 29 Minn. 226, 13 
NW 34; Miller v. Little, 37 N..D. 612, 
164 NW 19; Ponca State Bank v. 
Adebar, 35 Ss. D. 480, 152 NW 703; 
Work v. Braun, .19-S..D. 487, 103 
NW 764. Compare Franklin vy. 
Jamieson-Wohler, 15 N. D. 613, 109 
NW 56 (where it was said by way 
of dictum, without mention of the 
question of the value of the redeemed 
property, that the lien of a redemp- 
ete is extinguished by his redemp- 
tion 
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difference from the debtor;®>° and if the value is 
equal to, or greater than, the sum of such amounts, 
the right to make further redemption by virtue of 
the same len is extinguished and the claim is satis- 
fied.°° During the period that further redemption 
may still be made, however, the lien of the redeeming 
creditor is not extinguished, but survives so far as 
may be necessary to his protection or to the pro- 
tection of anyone redeeming from him, and passes 
for that purpose by subrogation to subsequent re- 
demptioners.%7 

Liability of redemptioner for excess. Where the 
redeeming creditor, from whom no redemption has 
been made and after the expiration of the period 
therefor, brings an action against the debtor upon 
his claim, it has been held that the value of the 
property may be inquired into,®® and that, if it 
exceeds the amount of his claim and the amount 
paid for redemption, the mortgagor may recover 
such excess from him; but by other authority it is 
held that, in the absence of contract or fraud, a 
mortgagor has no right to compel the redeeming 
creditor to account for the excess of value, on the 
ground that the mortgagor failed to avail himself 
of the right of redemption, and with the expiration 
of the statutory period therefor he ceased to have 
any rights in the property." 

Duty to sell. A judgment creditor who after levy 
of an execution pays the amount required to redeem 
from the foreclosure sale is not required to proceed 
to sell upon his execution.” 

[§ 2296] 5. Title to Mortgaged Property.® The 
effect of a redemption upon the title to the mort- 
gaged property is largely dependent upon the stat- 
utes relating to the character of the right or title 
taken by the foreclosure purchaser or his successor 
in interest, and the time at which the title vests, 
whether immediately upon the foreclosure sale or 
only at the expiration of a period for redemption.* 
The effectuation of the right to redeem does not con- 


95. -Crown Iron Works Co. v. 
Melin, 159 Minn. 198, 198 NW 462. 
96. Scripter v. Bartleson, 43 Fed. 
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operates upon the title, directing the 
act of redemption under the statute 
to the divestment of the title out of 
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clude claims of title to the land by PoreonS not par- 
ties to the proceedings.® 

Title in foreclosure purchaser. Under statutes 
providing that the foreclosure purchaser receives 
at once a legal title in the nature of a determinable 
fee, redemption by the mortgagor or his grantee 
during the statutory period therefor terminates such 
title and revests the fee in the redemptioner,® while 
a redeeming junior mortgagee or judgment creditor 
acquires by his redemption the title then held by 
the purchaser.’ Under this rule it is held that, 
where the holder of a junior mortgage, executed 
after the foreclosure of an earlier mortgage, re- 
deemed from such foreclosure, he held the title to 
the property in trust for the mortgagor and it was 
subjeet to redemption, whether the junior mortgage 
is considered to operate as an assignment of the stat- 
utory right to redeem or as passing nothing? But 
where a senior mortgage is foreclosed without mak- 
ing a junior lienholder or other person entitled to 
redeem a party, and with the expiration of the 
period for statutory redemption the purchaser be- 
comes the absolute title holder, the junior lienholder 
or other person redeeming in equity is not entitled 
to take the title to the land, but only to be subro- 
gated to the prior lien and to have the land sold 
again for his claim;° in such ease the redemptioner’s 
right is not to secure a conveyance of the land 
but to redeem the senior encumbrance.!° 


Title passing after statutory period. If, on the 


other hand, the foreclosure purchaser is not en- 


titled under the statutes to receive title to the prop- 
erty until after the expiration of a period for re- 
demption, the title remains in the mortgagor so lone 
as redemption is possible, and redemption simply 
leaves it there.14_ A junior enecumbranecer or cred- 
itor, upon redeeming, succeeds to the right of the 
foreclosure purchaser to receive the legal title at 
the expiration of the statutory period if no redemp- 
tion has been made from him.” 


N. Y.—Belden v. Slade, 
635; 
534 


26 Hun 
Pardee v. Van Anken, 3 Barb. 


259; Sprague v. Martin, 29 Minn. 226, 
13 NW 34. 

97. Northland Pine Co. v. North- 
ern Insulating Co., 145 Minn. 395, 177 
NW 635; Lowry v. Akers, 50 Minn. 
508, 52 NW 922. 

98. Ponca State Bank vy. Adebar, 
35 S. D. 480, 152 NW _ 703. 


99. Ponca State Bank v. Adebar, 
supra. 

1. Barker v. More, 18 N. D. 82, 
118 NW 823. 

2. Stevenson v. Sebring, 63 Colo. 
4, 164 P 308. 


3. Operation and effect of satis- 
faction upon title see supra § 996. 

4. See statutory provisions. 

5. Toney v. Chenault, 204 Ala. 329, 
85 S 742. 

6. Morrison vy. Formby, 191 Ala. 
104, 67 S 668. 

[a] In England, where the mort- 
gagee holds the legal title to the 
mortgaged premises subject to a de- 
feasance, the mortgagor upon pay- 
ment of the mortgage indebtedness is 
entitled to a reconveyance from the 
mortgagee, subject to such junior en- 
cumbrances as may have been placed 
upon the property by the mortgagor, 
Kinnaird v. Trollope, 39 Ch. D. 636. 

7. Allison v. Cody, 206 Ala. 88, 89 
S 238; Wootten v. Vaughn, 202 Ala. 
684, 81S 660; Francis v. Sheats, 153 
Ala. 468, 45 S 241, 127 AmSR 61; 
Bateman v. Kellogg, 59 Cal. A. 464, 
211 P 46. 

[a] Redemption operates on title. 
—‘‘Statutory redemption is founded 
on, its process is governed by, and 


the possessor thereof and the invest- 
ment of it in the statutory redemp- 
tioner, upon his compliance with the 
requisites to effect the statutory pur- 
pose.” Hamilton vy. Cody, 206 Ala. 
102, 104, 89 S 240. Compare Hargett 
v. Franklin County, 212 Ala. 423, 103 
S 40; Morrison vy. Formby, 191 Ala. 
104, 67 S 668 (both to same effect). 

8 Arnold v. Black, 204 Ala. 632, 
Se(pishes RAN 

9. Mackenna vy. Fidelity Trust Co., 
184 N. Y. 411, 77 NE 721, 112 AmSR 
620, 3 LRANS 1068, 6 AnnCas 471 
[mod 98 App. Div. 480, 90 NYS 493]; 
O’Brien v. Perkins,\| (Tex. Civ. A.) 
276 SW 308. 

[a] Wife of mortgagor.—Where 
the wife of a mortgagor, who joined 
in a mortgage to release dower, and 
who was not made a party to the 
foreclosure, thereafter and during 
her husband’s lifetime redeemed from 
the foreclosure, she was held entitled 
only to be subrogated to the rights 
of the purchaser and not to a con- 
veyance of the property. Mackenna 
v. Fidelity Trust Co.,,184 N. Y. 411, 
77 NE 721, 112 AmSR' 620, 3 LRANS 
1068, 6 AnnCas 471 [mod 98 App. 
Div. 480, 90 NYS 493]. 

Right of: 

Junior encumbrancer 
see supra § 2293. 
Mortgagor’s wife to subrogation see 

supra § 2293 note 78 [b]. 

10. Iowa.—Smith y. Shay, 62 Iowa 
119, 17 NW 444. 
jghobr—Renara v. Brown, 7 Nebr. 


to subrogation 


Tex.—O’Brien vy. Perkins, (Civ. A.) 
276 SW 308. 

Eng.—Fell v. Brown, 3 Bro. Ch. 
276, 29 Reprint 151. 

[a] Rule applied.—If the junior 
encumbrancer redeems from a prior 
mortgagee who has acquired the title, 
the latter as owner may redeem 
from such junior encumbrancer. 
Smith v. Shay, 62 Iowa 119, 17 NW 
444; O’Brien vy. Perkins, (Tex. Civ. 
A.) 276 SW 308; Fell v. Brown, 3 
Bro. Ch. 276, 29 Reprint 151. 

1l. Robertson v. Vancleave, 129 
Ind. 217; 26 NE 899, 29 NE 781, 15 
LRA 68; Luken v. Fickle, 42 Ind. A. 
445, 84 NE 561; Kopp vy. Thele, 104 


Minn. 267, 116 NW 472, 17 LRANS 
981, 15. AnnCas (313) (Bodine y vs 

12. U.S.—Curtis v. Cutler, 76 Fed. 
16s 22 -CCAN1G6.USi) LiRA Tate 

72 Colo. 

45, 209 P 644. 

Ind.—Luken y. Fickle, 

Minn.—Matelski v. Farrell, 159 
Minn. 466, 199 NW 227; Crown Iron 
198 NW 462; Sprague v., Martin, 29 
Minn. 226, 13 NW 34, 

N. 
ler, 15 N. D. 613; 109. NIW)-56. 

Or.—Jacobson y. Lassas, 49 Or. 
470, 90 P 904. 

[a] Holding title as security.—A 
was given solely to protect him as 
guarantor of a debt of the mort- 


Moore, 18 N. Y. 347. 
Colo.—Stryker v. Dunn, 
42: Inds {Az 
445, 84 NE 561. 
Works Co. v. Melin, 159 Minn. 198, 
D.—Franklin v. Jamieson-Woh- 
junior mortgagee whose mortgage 
gagor, and who redeems from fore- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2296-2297] 


In neither case does redemption by the mortgagor 
or his grantee give him a new title, but merely re- 
stores him to his former right of ownership of the 
property free from the encumbrance.!* Thus, upon 
redemption from a mortgage in the form of an abso- 
lute deed, the mortgagor cannot obtain or require 
a reconveyance of any adverse or superior title ac- 
quired in good faith by the mortgagee after the 
execution of the mortgage, and the reconveyance 
should be limited to the interest conveyed by the 
mortgage deed;'* and where the fee of land and 
an executory contract for its sale are mortgaged 
together and are foreclosed and sold to the same 
purchaser, and thereafter a grantee of the mort- 
gagor redeems only the contract, he takes it subject 
to the right of the foreclosure purchaser to receive 
the payments due on it up to the amount of his 
debt, since such redemptioner redeems as successor 
in interest of the mortgagor and acquires only such 
interest as the mortgagor would acquire by a similar 
redemption." 

Redemption by a remainderman during the ex- 
istence of the prior particular estate will not quicken 
the enjoyment of the remainder.'® 

Redemption by the mortgagor’s wife, who had 
joined in the mortgage to release her dower, when 
made during the lifetime of her husband, does not 
transfer the husband’s title to her, but it remains 
in him.?? 

A redemption by one not authorized to redeem, 
when accepted by the purchaser, reinvests the debtor 
with the title to the property.1® 

Outstanding lease. A redeeming encumbrancer 
acquires only such rights as the foreclosure pur- 
ehaser had under the sale, and, where the premises 
were subject to a lease at the time the mortgage 
was executed, the redemptioner takes title subject 
to the rights of the lessee.t® 


closure of a senior mortgage after|to, the powers and 
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Provision as to reconveyance. In England, where 
the mortgage is regarded as passing the title to 
the mortgagee, it may provide to whom and upon 
what limitations the estate shall be reconveyed in 
case of redemption by the mortgagor.”° 

[§ 2297] P. Contribution. Where one joint owner 
or tenant in common of mortgaged land redeems the 
whole estate from the mortgage or from a fore- 
closure sale, he is regarded as having a lien in the 
nature of an equitable mortgage upon the respec- 
tive shares of the property belonging to his co- 
tenants for proportional shares of the amount paid.?* 
Where the tenants are not personally liable, a re- 
deeming tenant has not a personal right against 
his cotenant,?? but may enforce his right of con- 
tribution only against the land.?? Thus, where a 
tenant in common redeems before foreclosure from 
a mortgage given to secure a joint debt, he has a 
personal claim against his cotenant for contribution 
in addition to an equitable lien on the latter’s in- 
terest in the land,?* but if he redeems after sale, he 
has only an equitable lien,?° where, by reason of the 
sale, the personal liability has been extinguished.?® 
Where one through whom the right to redemption 
was held was primarily lable for the debt, the re- 
demptioner claiming through him has, of course, no 
lien for contribution.?” On the other hand, a re- 
demptioner has a lien for the whole amount paid 
on the land owned by those personally lable,?® and 
on the land of those whose land is primarily sub- 
ject to the mortgage.*® The rule which recognizes 
an equitable lien for contribution applies where dif- 
ferent portions of the mortgaged premises are owned 
by different persons in severalty, provided their 
equities with respect to the payment of the mortgage 
debt are equal and no one of them is under a special 
or primary obligation to discharge the -whole.®° 
Where the condition of a devise was that the en- 
provisions of the] Wis. 644 (where the redemption was 


the mortgagor has lost his right to 
redeem therefrom, acquires the legal 
title at the expiration of the statu- 
tory period but holds it only as se- 
curity against his contingent lia- 
bility as guarantor. Matelski_ v. 
Farrell, 159 Minn. 466, 199 NW 227. 
13. Phillips v. Jones, 103 Ark. 550, 
146 SW 513; Owens v. POO US 
wealth Trust Co., 183 DM. A. 605. 


14. Hall v. Arnott, 80 Cal. 348, 22 
P 200. 
15. Brastrup v. Ellingson, 36 N. 


D. 68, 161 NW 553. 


16. Pitts v. American Freehold 
Land Mortg. Co., 157 Ala. 56, 47 S 
242. 


17. Ryder v. Brockton Sav. Bank, 
235 Mass. 476, 127 NE 234; Kopp v. 
Thele, 104 Minn. 267, 116 NW 472, 17 
LRANS 981, 15 AnnCas 313. 

Right of wife to subrogation see 
supra § 2293 note 73 [b]. 

18. Sutherland v. Long, 273 Ill. 
309, 112 NE 660; Schroeder v. Bo- 
zarth, 224 Ill. 310, 79 NE 583; Meyer 
v. Mintonye, 106 Ill. 414; Clingman v. 
Hopkie, 78 Ill. 152; Jolliffe v. Craw- 
ford, 76 Ind. A. 282, 132 NE 300. 

Effect of redemption of unauthor- 
ized person see supra § 2292 text and 
notes 62-66 


19. Newman v. Gaul, 102 Conn. 
425, 129 A 221. 

20. In re Oxenden, 74 L. J. Ch. 
234. 

[a] The Fines and Recoveries 
Act, providing that under certain 


conditions the mortgage of an estate 
tail shall be an absolute bar to the 
entail, does not preclude the inser- 
tion in a mortgage of an estate tail, 
which has been disentailed and re- 
settled, of a provision that on re- 
demption the estate shall be recon- 
veyed by the mortgagee to the uses, 
upon the trusts and with, and subject 


original settlement. In re Oxenden, 


74 L. J. Ch. 234. 


21. Conn.—Lyon vy. Robbins, 45 
Conn. 513; Young v. Williams, 17 
Conn. 393; 


Del.—Moore v. Dawson, 13 Del. Ch. 
98, 115 A 589. 

Ill.— Baird v. Jackson, 98 Ill. 78; 
Illinois Land, etc., Co. v. Bonner, 91 
Ill. 114; Fischer v. Hslaman, 68 Ill. 
78; Titsworth v. Stout, 49 Ill. 78, 95 
AmD 577;. Owens v. Commonwealth 
Trust-Co., 183 Ill. A. 605. 

Ind.—Union Nat. Bank v. McCon- 
aha, 14 Ind. A. 82, 42 NE 495. 

La.—Labauve’s Est., 39 La. Ann. 
388, 1 S 830. 

Mass.—Brown vy. 
8 Mete. 47; Parkman v. Welch, 19 
Pick... 23¢3).Allen v. ‘Clark, d'7, |Pick. 
47; Gibson v. Crehore, 5 Pick. 146. 
See Taylor v. Porter, 7 Mass. 355 
(where the action was by the mort- 
gagee against a tenant for foreclo- 


Worcester Bank, 


sure). 

Mich.—Goodrich v. Leland, 18 
Mich. 110. 

Minn.—Kirsch v. Scandia American 
Bank, 160 Minn. 269, 199 NW 881; 
Fritz v. Ramspott, 76 Minn. 489, 79 
NW 520; Buettel v. Harmount, 46 
Minn. 481, 49 NW 250; Oliver v. 
Hedderly, 32 Minn. 455, 21 NW 478. 

Vt.—Richards v. Stanley, 50 Vt. 


147; Adams v. Smilie, 50 Vt. 1; Hub- 
bard v. Ascutney Mill Dam Co., 20 
Vt. 402, 50 AmD 41. 
Wis.—McLaughlin vy. 27 
Wis. 644. 
Ont.—Adams v. Keers, 46 Ont. L. 
523, 51 DomLR 514. 


Curts, 


22. Lyon v. Robbins, 45 Conn. 513; 
Moore v. Dawson, 13 Del. Ch. 98, 115 
A 589; McLaughlin v. Curts, 27 Wis. 
644. 

23. See cases supra note 22. 

24. See McLaughlin y. Curts, 27 


from foreclosure sale). 

25. McLaughlin v. Curts, supra. 

26. McLaughlin v. Curts, supra. 

Extinguishment of personal lia- 
bility see supra § 1964. 

27. Schroeder v. Bozarth, 224 Ill. 
310, 79 NE 583. 

[a] Where the mortgaged prem- 
ises were owned by husband and 
wife as tenants in common, a judg- 
ment creditor of the husband who 
redeemed from the mortgage sale 
was not entitled to contribution 
from the wife, it appearing that she 
was a surety only on the notes se- 
cured by the mortgage, and that no 
part of the mortgage indebtedness 
was for her personal debt. Sledge 
v. Dobbs, 254 Ill. 130, 98 NE 243. 

28. Middleton v. Shanafelt, 169 
Tl. A. 52. 

[a] Where part owner of coal and 
universal rights not personally liable 
for the debt redeems from foreclo- 
sure sale for the protection of his 
interests, he may enforce reimburse- 
ment. by those primarily liable, and 
he has a lien on the land for that 


purpose. Middleton vy. Shanafelt, 169 
Til. A. 52. 
29. Lamberson v. Bailey, 158 Wis. 


105, 147 NW 1066. 

[a] Where a mortgagor conveyed 
a half interest in the premises “free 
of incumbrances,”’ a remote grantee 
of such interest, who, to protect his 
interest, redeemed the whole land 
from the mortgage, was entitled to a 
lien upon the other half for the 
amount paid, as against the mort- 
gagors and their grantees. Lamber- 
Sony. Bailey, 158 Wis. 105, 147 NW 
1066. 

30. Moore v. Shurtleff, 128 Ill. 370, 
21 NE 775; Pool v. Marshall, 48 111). 
440; Henderson vy. Truitt, 95 Ind. 309; 
Bailey v. Myrick, 50 Me. 171; Coffin 
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cumbrance on both lots be paid by the devisee of 
one, the creditor of that devisee could not get con- 
tribution from the other.*+ 

A statute permitting the owner of an undivided 
interest to make a proportional redemption does not 
prevent the operation of the equitable rule.*? 

Life tenant and remainderman or reversioner. 
A similar rule of contribution obtains as between 
the life tenant of the mortgaged property and the 
owner of an estate in remainder or reversion.** 
Thus a remainderman redeeming from a mortgage 
has been held to be entitled to contribution from 
the life tenant to the extent of the present value 
of an annuity equal to annual interest on the mort- 
gage indebtedness which it is the life tenant’s duty 
to pay ;°* and where a life tenant of mortgaged prem- 
ises purchased the land, the remaindermen were 
allowed to obtain the benefit of his purchase only 
by contributing their share of the purchase price.*° 
A tenant in dower who has redeemed is entitled 
to contribution from the heirs, if they desire to 
enjoy the benefit of the redemption.*® 

As between junior mortgagees of equal grade, one 
of whom has discharged the whole of the prior en- 
cumbrance for the protection of their common in- 
terest, the same rule of contribution applies.** 

Inverse order of alienation. Where the rule is 
that, as between successive purchasers of separate 
portions of the mortgaged premises, their holdings 
shall be subjected to the satisfaction of the mort- 
gage in the inverse order of their alienation,*® the 
purchasers are liable to contribute in the inverse 
order of alienation.®® In the few jurisdictions where 
the contrary rule is accepted, successive purchasers 
as between themselves contribute ratably to the pay- 
ment of the mortgage.*® 

Laches. The right to contribution may be lost 
by laches.*t 

[§ 2298] Q. Lien for Redemption Money.4? Un- 
der the statutes in some jurisdictions, it is provided 
that, where a mortgagee or judgment creditor re- 
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deems under the statutory provisions, he shall retain 
a lien on the premises for the amount of money 
paid for redemption as against the owner and any 
junior encumbrancer.*? Under such a statute the 
redemptioner secures no title to the land but simply 
a lien superior to all others upon the land,*4 and he 
cannot by force of such lien, without enforcing it 
by sale of the premises, demand or obtain the pos- 
session of the premises as against the judgment 
debtor or his assignee.*® Where after foreclosure 
of the mortgage and the death of the mortgagor 
during the period of redemption a third person pur- 
chases the premises from the widow of the mort- 
gagor and pays the amount of the redemption money 
under a mistaken belief that he is acquiring a good 
title, he may be awarded a lien on the land for 
the amount which he has paid as against the heirs 
of the mortgagor.*® A dowress to whom the mort- 
gaged premises have been assigned as dower may 
redeem from the reversioner who has himself re- 
deemed*? by paying him the amount which he may 
have paid for redemption, in which ease she will 
hold during her life and her heirs after her until 
the amount paid by her has been refunded.*® 

[§ 2299] R. Contracts To Redeem. An agreement 
whereby a junior mortgagee agrees to redeem and 
hold the title in trust for the mortgagor, if not 
complied with, may support an action for dam- 
ages,*? and a complaint may be sustained as stating 
a cause of action for breach of such a contract, al- 
though it also characterizes the conduct of defendant 
as fraudulent.°° Where an action to redeem is 
stayed upon an agreement by which the mortgagor 
is to make a payment upon a day fixed and the 
mortgagee is to perform certain acts which are not 
within the scope of the redemption suit, the agree- 
ment upon a failure of the mortgagor to pay at 
the time appointed cannot be enforced by a motion 
in the suit,°! and a bill for specific performance 
must be filed.°? 


* MORTGAGE SECURITY COMPANY. A term 
which may include a company authorized to loan 
its money on mortgaged security, although the busi- 
ness of the company is not confined to making such 


v. Parker; 127 N.Y.) 117, 27 NE 814. 
See Ferry v. Miller, 164 Mich. 429, 


loans. 


MORTGAGIUM SCUTO MAGIS QUAM GLADIO 
OPUS EST.’ 


129 NW 721 (where several lots cov- 
ered by the same mortgage are sev- 
erally owned, a purchaser of certain 
of the lots who pays the _ entire 
amount of the mortgage may be sub- 
rogated to the rights of the -mort- 
gagee and collect a proportionate 
amount from the lots not owned by 
him); Green v. Walker, 22 R. I. 14, 
45 A 742 (where the court said that 
on redeeming the mortgage com- 
plainant would become in equity an 
assignee of the mortgage for the 
purpose of compelling contribution). 

$1.. Huber v. Hess, 191 Ill. 305, 
61 NE 61. 

32. Connell v. Welch, 101 Wis. 8, 
76 NW 596. 

83. Boue v. Kelsey, 53 Ill. A. 295. 

34. Engel v. Ladewig, 153 Mich. 8, 
116 NW 550. 

35. Meads v. Hutchinson, 111 Mo. 
620, 19 SW 1111; Carrick v. Smith, 
SAU CG: eS: (O59 


Contribution by widow see Dower 
§§ 92-96. 

36. Hiller v. Nelson, (Ky.) 118 
SW 292. 


*By Juan D. MIRANDA (Mortgage 


MORTGAGOR.’ He that gives a mortgage. 
37. Condict v. “Mower, 2106 Vill. 49. Hellstrom vy. First Guaranty 
105; Tarbell v. Durant, 61 Vt. 516, 17} Bank, 50 N. D. 448, 196 NW 503. 
A 44, 50. Hellstrom vy. First Guaranty 
38. See supra §§ 847-853. Bank, supra. 
39. Vogle v. Brown, 120 Ill. 338, 11 51. Pryer yv. Gribble, L. R. 10 Ch. 
NE 327, 12 NE 252; Henderson vy. | 534. 
Truitt, 95 Ind. 309. 52. Pryer v. Gribble, supra. 
[a] Rule not applied.—The rule 1.) -Pso. ) vi eiutuals® Trust. Com o6 


will not be applied in any case where 
its application would work injustice. 
Vogile v. Brown, 120 Ill. 338, 11 NE 
827, 12 NE 252. 

Wece See supra § 847 text and note 

41. Schroeder y. Bozarth, 224 Ill. 
310, 79 NE 583. 

[a] For example, the right to con- 
tribution has been held barred in five 
years. Schroeder v. Bozarth, 224 Ill. 
310, 79 NE 583. 

42. Tsien for contribution see su- 
pra § 2297. 


43. See statutory provisions. 

44. Rice v. Puett, 81 Ind. 230. 

45. Rice v. Puett, supra. 

46. Webb v. Williams, Walk. 
(Mich.) 544. 

47. Right of dowress to redeem 


see supra §§ 2104-2107. 
48. Wilkins v. French, 20 Me. 111. 


N. Y. 10, 14 (construing the term as 
used in L. [1874] c 324). 
_ 2. A maxim meaning “A mortgage 
is used as a shield rather than a 
sword.” Morgan Leg. Max. 

3. See Chattel Mortgages §§ 1, 36; 
Mortgages § 1. 

4 Black L. D. See Westlake v. 
Westlake, 47 Oh. St. 315, 317, 24 NE 


ey ce oe Rev. St. §§ 4150, 
[a]. As owner of equity of re- 


demption—As used in Rev. St. 
(1899) § 4342, requiring the inclusion 
of the mortgagor and actual tenant 
or occupier of the land among de- 
fendants in all actions to foreclose 
mortgages, the term “mortgagor,” so 
far as it relates to the foreclosure of 
the equity of redemption, refers to 
the actual owner of the equity, who 
is an indispensable party to any kind 


Security Company—Motion Man inclusive except the Spanish words). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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MORTIFICATION. <A phase of mental anguish.® ] 


In Scotch law, a term nearly synonymous with 

“‘mortmain.’’6 

MORTIS CAUSA. By reason of death; 
templation of death.7 

MORTIS MOMENTUM EST ULTIMUM VITZ 
MOMENTUM. 

MORTMAIN. In its primary signification, an 
alienation of lands or tenements to any corporation 
aggregate, ecclesiastical, or temporal.® 

Mortmain acts.1° Acts, the object of which was 
to prevent lands from getting into the possession 
and control of religious corporations. 

MORTON TOE. Neuralgia of the fourth toe.12 

MORTUARY. In early English history, a sort of 
offering to the church as a penance.'8 

MORTUARY TABLES.'* Tables for estimating 
the probable duration of the life of a party at a 
given age.15 

MORTUUS CIVILITER.* 

MORTUUS EXITUS NON EST EXITUS.!” 

MOS RETINENDUS EST FIDELISSIMZA 
VETUSTATIS.15 

MOSS.?® A small herbaceous plant of the natural 


in con- 
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form a superlative phrase.*! 

Phrases: ‘‘Latest and most approved appliances 
for the arresting and preventing of the escape of 
fire,’’?* ‘‘latest and most improved appliances for 
the prevention of the escape of sparks,’’? ‘‘most 
approved,’’*4 ‘‘most approved appliance for pre- 
venting the escape of sparks,’’?> ‘‘most approved 
appliances to prevent the escape of fire,’’2® ‘‘most 
contiguous,’’27 ‘‘most convenient,’’?® ‘‘most desti- 
tute of my relatives,’’?® ‘‘most direct,’’?° ‘‘most 
direct route of travel,’’*! ‘‘ ‘most effectual appli- 
ances’ to guard against the escape of fire or 
sparks,’’5? ‘‘most exact care,’’? ‘‘most improved 
applianees for preventing the escape of fire,’’%4 
‘‘most improved appliances, which have been tested 
and found practicable,’’*> ‘‘most modern and ap- 
proved appliances for preventing the escape of 
fire,’’5°> ‘“most modern and approved appliances in 
general use,’’’? ‘“‘most modern appliances to prevent 
accidents from sparks,’’8 ‘‘most needy,’’*® ‘‘most 
notorious place of abode,’’*° ‘‘most of the time 
residing,’’#+ ‘‘most public,’’4? ‘‘most remarkable.’’4# 

MOSTRENCO. In Spanish law, applied to prop- 
erty without an owner and which accrues to the 


order musci.2° 
MOST. Used before adjectives 


of a foreclosure proceeding, but the 
absence of the grantor in a deed of 
trust constitutes no defect of parties, 
where, prior to such action, he has 
conveyed his equity of redemption. 
McCauley v. Brady, 123 Mo. A. 558, 
100 SW 541, 543. 

[b] Persons in privity with mort- 
gagor.—(1) As used in Rev. Codes 
(1905) § 7454, providing that, when 
the mortgagee or his assignee has 
commenced foreclosure proceedings 
by advertisement, and it shall be 
made to appear by the affidavit of 
the mortgagor that the mortgagor 
has a legal counterclaim or any other 
valid defense, foreclosure may be 
enjoined, the word ‘‘mortgagor” in- 
cludes persons in privity to, and 
claiming under, the mortgagor. 
State v. Butz, 21 N. D. 540, 131 NW 
241. (2) Rev. Codes (1899) § 5845, 
authorizing a suit by a “mortgagor” 
to restrain foreclosure by advertise- 
ment, includes any person claiming 
title to the mortgaged premises un- 
der, and in privity with, the original 
mortgagor. Scott v. Barnes County 
Fifth Judicial Dist. Ct, 15 N. D. 259, 
107 NW 61, 62 

[ec] Grantee or heir included.— 
Jones-v. Fidelity L. & T. Co., 7 S. D. 
122, 125, 68 NW 553. 

5. Perkins v. Ogilvie, 148 Ky. 309, 
146 SW 735, 737. 

“Mental anguish” defined see Men- 
tal 40 C. J. p 633. 

6. Black L. D. 

Laiieaess defined see post this 
pa 

7. “Black L. D. See Phinney v. 
State, 36 Wash. 236, 78 P 927, 928, 68 
LRA 119. 

Gifts mortis causa see Gifts § 92. 

8 A maxim meaning “The last 
moment of life is the moment of 
death.” Bouvier L. D. [cit Terrill v. 
Public Admr., 4 Bradf. (N. Y.) 245, 
250]. 

9. Perin v. Carey, 24 How. (U. S.) 
465, 495, 16 L. ed. 701 (“The conse- 
quence of which in former times was, 
that by allowing lands to become 
vested in objects endued with perpe- 
tuity of duration, the lords were de- 
prived of escheats and other feudal 
profits, and the general policy of the 
common law, which favored the free 
eirculation of property, was frus- 
trated, although it is true that at the 
common law the power of purchasing 
lands was incident to every corpora- 
tion 

[a] mm 
its derivation signifies, 


“The term mortmain, ... as 
is not neces- 


crown or the community.*# 


and adverbs to 


sarily confined to the landed posses- 
sions of corporations; it equally ap- 
plies to all property, that, from the 
nature of the purposes to which it is 
devoted, or the character of the 
ownership to which it is subjected, 
is for every practical purpose in a 
dead or unserviceable hand.” Lewis 
Perpet. p 689 [quot Yates v. Yates, 
9 Barb. (N. Y.) 324, 333]. 


10. See Charities § 15. 
ll. Yates v. Yates, 9 Barb. (N. Y.) 
324, 333. See Thompson v. Bennet, 


Smith (N.-H.) 327, 329. 
12. Gould Medical D. [quot State 
v. Armstrong, 38 Ida. 493, 225 P 491, 


493] 

13 -Ayrton’v. Abbott, 14 Q. B. 1, 
19; 68 BCL 1-117 Reprint 1. 

[a] The origin of mortuaries is 
by no means clear, but they seem to 
have been in very early times volun- 
tary, as a sort of offering to the 
church for any possible omissions of 
which the deceased person may have 
been guilty in respect of the dues of 
the church. Afterward the secona 
best beast of deceased seems to have 
been claimed as a mortuary of right. 
At any rate, so early as the reign of 
Edward I, the right to a mortuary 
had become matter of custom. Ayr- 
ton v. Abbott, 14 Q. B. 1, 19, 68- HCL 
1, 117 Reprint 1. See Mirehouse v. 
Rennell, 8 Bing, 490, 497, 21 ECL 633, 
131 Reprint 482, 7 Bligh N.S, 241, 5 Re- 
print 759, 1 Cl. & F. 527,6 Reprint 1015. 


14. See Mortality Tables 41 C. J. 
p 216. 

15. Black L. D. See Gallagher v. 
Market (Sit; Rs. cComs 6) sCalwedlsimiGn ae 


869, 51 AmR note, 

16. See Convicts § 5. 

17. A maxim meaning “A dead is- 
sue is no issue.” Black L. D. [cit 
Coke Litt. p 29]. 

18. A maxim meaning “A custom 
of the truest antiquity is to be re- 
tained.” Black L. D. 

19. Moss, seaweed, and vegetable 
substances see Customs Duties § 51 
text and note 80 [a]. 

20. . Century Ds 

“Trish moss” defined see 33 C.J. p 813. 

21. Century D. 

22. See Appliance 4 C. J. p 1388 
text and note 94. 

23. See Appliance 4 C. J. p 1388 
text and note 95. 

24. Missouri Pac. R. Co. v. Bart- 
lett, 81 Tex. 42, 44, 16 SW 638. 

25. See Appliance 4 C. J. p 1389 
text and note 6. 

26. See Appliance 4 C. J. p 1389 
text and note 4. 


MOTES. Waste, to which a small quantity of cot- 


27. Turley v. North American F, 
Ins. Co., 25 Wend. (N. Y.) 374, 378. 

28. See Convenient 13 C. J. p 846 
text and note 46. 

29. Gafney v. Kenison, 64 N. H. 
354, 356, 10 A 706. 

30. 


Maynard v. Cedar County, 51 
Iowa 430, 431, 1 NW 701. 

31. Blair v. Sheridan County, 94 
Nebr. 124, 142 NW 693, 695. 

32. See Appliance 4 C. J. p 1389 
text and note 9. 

33. Dodge v. Boston, ete., SS. Co., 
148) Mass. 220757218, 19 NE Sioa aban 
AmSR 541, 2 LRA 83. 

34. See Appliance 4 C. J. p 1389 
text and note 14. 

35. See Appliance 4 C. J. p 1389 
text and note 13. 

36. See Appliance 4 C. J. p 1389 
text and note 12. 

87. See Appliance 4 C. J. p 1389 
text and note 11. . 

38. See Appliance 4 C. J. p 1389 


text and note 10. 

39. Fontaine v. Thompson, 80 Va. 
229, 232, 56 AmR 588. 

40. Stuart Lumber Co. vy. Perry, 
117 Ga. 888, 45 SE 251. 

41. Martin v. Martin, 173 Ala. 106, 
55 S 632, 634 (a bill for divorce a 
vinculo, filed June 16, 1906, in the 
county court of Cleburne County, al- 
leged that complainant, a resident of 
Cleburne County, was married. May 3, 
1906, and that he and his wife lived 
together until June 4, 1906, most of 
the time residing in Cleburne County, 
and that complainant “has been a 
bona fide resident of Cleburne County 
for more than three years,” and that 
respondent’s particular place of resi- 
dence was unknown. It was held that 
the verb “has been,” descriptive of 
past action, referred the residence to 
a period before the bill was filed, but 
did not make a part of the period so 
averred the year next before the bill 
was filed, and that ‘‘most” signified, 
not all, but nearly all, of the time 
between the marriage and the date of 
the bill, and that the averment of 
more than three years’ bona fide resi- 
dence was insufficient as a jurisdic-. 
tional averment of residence for “one 
year next preceding the filing of the 
bill,” and hence that a decree en- 
tered on the bill was void on collat- 
eral attack). 


42. Sauerhering vy. Iron Ridge, 
Steg, Ro Cow, 2b Wis. 447 458: 
42. Hoffman v. Rodman, 39 N. J. 


L. 252, 256. 
44. FEscriche Diccionario, 
Escheat 21 C. J. p 847. 


See 


456 [42 C.J.] 
ton still attaches after it has been run through 
the machine at a cotton mill.* 

MOTHER.*® In a broad sense, ‘‘mother’’ means 
that which is a source of anything, a generatrix, 
in which sense it refers to the origin, cause or root 
of anything.47 

As a woman in relation to her child, ‘‘mother’’ 
is defined as a female parent;** ordinarily a woman 
who has borne a child.*®? The term may be used so 
as not to be limited in meaning merely to a mother 
by blood.6° On the other hand it may be used so 
as to refer only to an actual mother and not to an 
adopting parent.®4 Also it may be used so as not to 
include a natural mother.°2 The term may include 
a woman pregnant with child®? or an unmarried 
woman who has either been delivered of or is preg- 
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nant with a bastard child.54 In fact, a woman may 
be said to be the mother of the child begotten from 
the beginning of the period of gestation.°®> The term 
may®® or may not®? include or refer to a ‘‘step- 
mother.’’ 

MOTHER-OF-PEARL.®*® 

MOTIN. In Spanish law, mutiny; rebellion.>® 

MOTION.®° Act, process, or state of changing 
place or position; movement; the passing of a body 
from one place or position to another whether volun- 
tarily or involuntarily.*+ In parliamentary law, the 
formal mode in which a member submits a proposed 
measure or resolve for the consideration and action 
of the meeting.®? 

MOTION MAN. A licensee carrying on work on 
his own account, on the land of the licensor.®* 


45. Washington Mills v. Cox, 157 
Fed. 634, 636, 85 CCA 154. 

46. See Father 25 C. J. p 675. 

“Prom and through the mother” 
see From § 4 text and note 58. 

47. Re Rutherford, 40 Ont. L, 266, 
268. 

48. Re Rutherford, supra. 


{a] Distinguished from “parent.” 
—Lantznester v. State, 19 Tex. A. 
320, 321. 


49. Latshaw v. State, 156 Ind. 194, 
204, 59 NE 471. 

50. Jones v. Mangan, 151 Wis. 215, 
138 NW 618, 620, AnnCas1914B 59. 

51. Mount v. Tremont Lumber Co., 
121 a. 64, 46 S 103,126 AmSR 312, 
16 LRANS 1/99 ES AnnCas 148. 

52. Landry v. American Creosote 
Works, 119 La. 231, 43 S 1016, 1018, 
11 LRANS 387; Alabama, ete:, R. Co. 
v. Williams, 78 Miss. 209, 214, 28 S 
853, 84 AmSR 624, 51 LRA 836. 


58. Howard v. H85) TN 5525 
562, 57 NE 441. 

54. Latshaw v. State, 156 Ind, 194, 
204, 59 NE 471. 

55. Latshaw v. State, supra (“But 

. such is not the sense or meaning 
in which the word is used in the 
statute’). 

56. McGaughey v. Grand Lodge 
A. O. U. W., 148 Minn. 136, 180 NW 
1001, 1002. 


; 57. Re Rutherford, 40 Ont. L. 266, 
68. 

58. See Customs Duties § 43 text 
and note 34 [a]. 

59. Escriche Diccionario. See gen- 
erally Insurrection and Sedition 33 
CJ. p 158; Mutiny (28 (Cyc 1730]; 
Rebellion [33 Cyc 1570]; Seamen [39 
Cye 1255]; War [40 Cye 296]. 

60. In practice see Motions and 
Orders post p 457. 

Motion picture of prize fight see 


Peo. 


Customs Duties § 105 note 54 [b]. 

61, NYICRES eR New Int. D. See 
Texas, etc., Co. v. Reeder, 170 
Wid WS 530, 18 ‘Sct 705, 42 L. ed. 1134 
(where a contract between a shipper 
and a carrier of live stock provided 
that the person or persons in charge 
of live stock covered by the contract 
should remain in the caboose car at- 
tached to the train while it was in 
motion, it was held that this provi- 
sion did not apply to moves or short 
distances, while the train was stop- 
ping at a regular station, in order to 


drop off or take on cars to be 
Switched on sidetracks, etc.). 
62. “Black L. D. See Pierson v. 


Dover, 61 N. J. L. 404, 39 A 675, 676; 
El Paso Gas, etc., Co. v. El Paso, 23 
Tex. Civ. A. 309, 54 SW 798, 799. 

63. Rockport v. Rockport Granite 
Co., 177 Mass. 246, 254, 58 NE 1017, 
51 LRA 779. 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 462] 


ANALYSIS 
I. DEFINITIONS [§§ 1-2] p 463 
A. Motion [§ 1] p 463 
B. Order [§ 2] p 464 


II. DISTINCTIONS AND KINDS [(§ 3-13] p 465 
A. Motions [§§ 3-5] p 465 
1. Distinguished from Other Remedies [§ 3] p 465 
2. Litigated and Ex Parte [§ 4] p 465 
3. Special and of Course [§ 5] p 466 
B. Orders [§§ 6-13] p 466 
1. Distinguished from Other Relief [§ 6] p 466 
. Special and Common [§ 7] p 466 
. Orders of Court and Orders of Judge [§ 8] p 466 
. Ha Parte Orders [§ 9] p 467 . 
. Consent Orders [§ 10] p 467 
. Orders on Motions {§ 11] p 468 
. Orders Sua Sponte [§ 12] p 468 
. Interlocutory or Final [§ 13] p 468 


III. NATURE AND SCOPE OF REMEDY BY MOTION [§§ 14-17] p 468 
A. In General [§ 14] p 468 
B. Kinds of Relief [§ 15] p 469 
C. Appropriateness of Motion or Other Remedy [§§ 16-17] p 469 
1. Generally [§ 16] p 469 
2. Gravity and Difficulty of Questions Involved [§ 17] p 470 : 
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IV. JOINDER OR CONSOLIDATION OF MOTIONS [§ 18] p 470 


V. JURISDICTION [§{§ 19-22] p 471 
A. In General [§ 19] p 471 
B. Court or Judge Out of Court [§ 20] p 472 
C. Pendency of Cause [§§ 21-22] p 472 
1. In General [§ 21] p 472 
2. In Court Where Motion Made [§ 22] p 473 


VI. VENUE [§§ 23-25] p 473 
A. In General [§ 23] p 473 
B. New York [§§ 24-25] p 473 
1. Practice Rules [§ 24] p 473 
2. Waiver [§ 25] p 474 


VII. TIME OF MOVING [§ 26] p 474 


VIII. PARTIES [§§ 27-28] p 475 
A. Who May Move [§ 27] p 475 
B. Who May Be Moved Against [§ 28] p 476 


IX. FORM AND REQUISITES OF MOTION IN GENERAL [§§ 29-34] p 476 
A. Oral or Written [§ 29] p 476 
B. Necessity of Calling to Attention of Court [§ 30] p 477 
C. Entitling [§ 31] p 477 
D. Sufficiency of Language and Substance [§§ 32-34] p 478 
1. In General [§ 32] p 478 
2. Statement of Grounds [§ 33] p 478 
3. Prayer for Relief [§ 34] p 479 


X. FILING OR ENTRY OF MOTION [§§ 35-37] p 479 
A. In General [§ 35] p 479 
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B. By Implication [§ 36] p 479 
C. Parties Affected [§ 37] p 479 


XI. OBJECTIONS [§§ 38-39] p 479 
A. Time for [§ 38] p 479 
B. Waiver of [§ 39] p 479 


XII. NOTICE OF MOTION [§§ 40-68] p 479 
A. Nature and Purpose [§ 40] p 479 
B. Necessity [§§ 41-45] p 480 
1. In General [§ 41] p 480 
2. Adjourned or Deferred Ilearing [§ 42] p 480 
3. Motions in Court in Pending Causes [§ 48] p 480 
4. Motions Out of Court or in Causes Not on the Record [§ 44] p 481 
5. Effect of Want.of Notice [§ 45] p 481 
C. To Whom Given [§ 46] p 481 
D. Form and Requisites [§§ 47-58] p 481 
. In General [§ 47] p 481 
. Necessity of Written Notice [§ 48] p 482 
. Designation of Court [§ 49] p 482 
. Designation of Parties [§ 50] p 482 
. Designation of Time and Place [§§ 51-58] p 482 
a. Time of Return or Hearing [§ 51] p 482 
b. Lime of Granting Leave for Short Notice [§ 52] p 483 
. Place of Return or Hearing [§ 53] p 483 
. Specifying Relief Sought [§ 54] p 483 
. Specifying Grounds of Relief [§ 55] p 483 
. Reference to, and Annexing of, Supporting Papers [§ 56] p 484 
. Authority To Give, and Signature [§ 57] p 485 
. Amendment [§ 58] p 485 
E. Service [§§ 59-62] p 485 
1. Time of Service [§§ 59-60] p 485 
a. In General [§ 59] p 485 
b. Length of Time of Notice [§ 60] p 485 
2. Manner and Sufficiency [§ 61] p 486 
3. Proof of Service [§ 62] p 487 - 
F. Filing or Entry [§ 63] p 487 
G. Waiver [§§ 64-67] p 487 
1. In General [§ 64] p 487 
2. By Appearance [§§ 65-67] p 488 
‘a. To Contest on Merits [§ 65] p 488 
b. To Take Objections [§ 66] p 488 
ce. By Subsequent Proceedings [§ 67] p 489 
H. “Short Notice’ [§ 68] p 489 
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XIII. ORDER TO SHOW CAUSE [(§§ 69-77] p 489 
A. Nature and Use [§ 69] p 489 
B. When and How Obtained [§§ 70-72] p 490 
1. In General [§ 70] p 490 
2. Discretion of Court [§ 71] p 490 
3. Motion Papers; Affidavits [§ 72] p 490 
C. Form and Requisites [§§ 73-74] p 491 
1. In General [§ 73] p 491 
2. Entitling [§ 74] p 492 
D. Service [§ 75] p 492 
EK. When Returnable [§ 76] p 492 
F. Where Returnable [§ 77] p 493 


XIV. AFFIDAVIT OF MERITS [§ 78] p 493 


XV. SUPPORTING AFFIDAVITS [§§ 79-114] p 493 
A. In General [§ 79] p 493 
B. Necessity [§ 80] p 493 
C. Formal Requisites [§§ 81-84] p 494 
1. In General [§ 81] p 494 
2. English Language [§ 82] p 494 
3. Entitling [§ 83] p 494 
4, Signing and Verification [§ 84] p 494 
D. Sufficiency of Averments [§§ 85-89] p 494 
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1. In General [§ 85] p 494 
2. Affidavits on Information and Belief [§ 86] p 495 
3. New York Practice Rules [§§ 87-89] p 495 
a. Order To Show Cause [§ 87] p 495 
b. Ex Parte Motion [§§ 88-89] p 495 
(1) In General [§ 88] p 495 
(2) Ex Parte Renewal Motion [§ 89] p 496 
E. Use for More than One Motion or Purpose [§ 90] p 496 
F. Additional or Rebutting Affidavits [§ 91] p 496 
G. Service [§§ 92-95] p 496 
1. Necessity [§ 92] p 496 : 
2. Time of Service [§ 93] p 496 
3. Nature of Copies [§ 94] p 496 
4. Effect of Failure To Serve [§ 95] p 497 
H. Amendments [§ 96] p 497 
I. Filing [§§ 97-99] p 497 
1. Necessity [§ 97] p 497 
2. Time for [§ 98] p 497 
3. Compelling [§ 99] p 498 
J. Notice of Filing [§§ 100-101] p 498 
1. In General [§ 100] p 498 
2. Service [§ 101] p 498 
K. Compulsory Affidavits or Depositions [§§ 102-114] p 498 
1. In General [§ 102] p 498 
2. In New York [§$§ 103-114] p 498 
a. In General [§ 103] p 498 
b. Time of Application [§ 104] p 499 
c. Notice of Application [§ 105] p 499 
d. Affidavit To Obtain Order [§§ 106-107] p 499 
(1) In General [§ 106] p 499 
(2) Showing Refusal of Voluntary Deposition [§ 107] p 500 
. Preparation of Draft of Voluntary Affidavit [§ 108] p 500 
. Decision [§ 109] p 500 
. Renewal of Application [§ 110] p 500 
. Setting Aside Order [§§ 111-112] p 500 5 
(1) In General [§ 111] p 500 
(2) At Whose Instance [§ 112] p 501 
i. Examination [§ 113] p 501 
. Use of Deposition or Affidavit [§ 114] p 501 


XVI. OPPOSING PAPERS [§§ 115-121] p 501 
A. In General [§ 115] p. 501 
B. Counter-Affidavits [§§ 116-120] p 502 
1. In General [§ 116] p 502 
2. Form and Averments [§ 117] p 502 
3. Service [§§ 118-119] p 502 
a. In General [§ 118] p 502 
b. Time of Service [§ 119] p 502 
4. Filing [§ 120] p 503 
C. Cross Motion and Counter Notice [§ 121] p 503 


XVII. HEARING, DETERMINATION, AND RELIEF AWARDED [§§ 122-159] p 503 
A. Hearing [§§ 122-141] p 503 
1. In General [§ 122] p 503 
2. Place [§ 123] p 503 
3. Time [§§ 124-129] p 504 
a. In General [§ 124] p 504 
b. On Day Noticed [§ 125] p 504 
c. Postponement [§§ 126-129] p 505 
(1) In General [§ 126] p 505 
(2) As Matter of Course [§ 127] p 505 
» (3) For Cause [§ 128] p 505 
(4) Precedence between Motions [§ 129] p 506 
4. Trial of Issues [§§ 130-132] p 506 
a. In General |§ 130] p 506 
b. Issue Framed for Jury [§ 131] p 506 
e. Reference [§ 132] p 506 
5. Evidence or Proof [§§ 133-138] p 507 
a. Burden of Proof [§ 133] p 507 
b. Admissibility and Reception [§§ 134-137] p 507 
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(1) In General [§ 134] p 507 
(2) Applicability of Ordinary Rules [§ 135] p 508 
(3) Cross-Examination of Affiant [§ 136] p 509 
(4) After Submission of Motion [§ 137] p 509 
ce. Weight and Sufficiency of Evidence [§ 138] p 509 
6. Argument of Motion [§§ 139-141] p 509 
a. In General [§ 139] p 509 
b. Subjects of Consideration [§ 140] p 510 
ce. Right To Open and Close [§ 141] p 510 
B. Determination [§§ 142-149] p 510 
1. In General [§ 142] p 510 
2. Time of Determination [§ 143] p 510 
3. Division in Opinion of Court |§ 144] p 511 
4, Questions of Fact [§ 145] p 511 
5. Modes of Determination [§§ 146-149] p 511 
a. In General [§ 146] p 511 
b. Express Determination [§ 147] p dll 
ce. Implied [§ 148] p 511 
d. Pro Forma [§ 149] p 511 
C. Relief Awarded [§§ 150-159] p 512 
1. In General [§ 150] p 512 
2. To Party Making Motion [§§ 151-154] p 512 
a. In General [§ 151] p 512 
b. Under Prayer for Alternate Specific Relief [§ 152] p 512 
c. Under Prayer for General Relief [§ 153]-p 512 
d. On Default of Adverse Party [§ 154] p 512 
3. To Adverse Party [§§ 155-159] p 513 
a. Denial of Motion [§§ 155-158] p 513 
(1) In General [§ 155] p 513 
(2) On Default of Party Making Motion [§ 156] p 513 
(3) When Relief Not Grantable in Form Asked [§ 157] p 513 
(4) Unnecessary Motion [§ 158] p 514 
b. Affirmative Relief [§ 159] p 514 


XVIII. REHEARING MOTION AND REARGUMENT [§§ 160-171] p 514 
A. In General [§ 160] p 514 
B. Distinguished from Renewal of Motion [§ 161] p 514 
C. Grounds [§§ 162-163] p 514 
1. In General [§ 162] p 514 
2. New Facts [§ 163] p 515 
. Time within Which Grantable [§ 164] p 515 : 
. Discretion of Court [§ 165] p 515 
. Procedure for Obtaining [§§ 166-169] p 515 
1. In General [§ 166] p 515 
2. Before What Court or Judge [§ 167] p 516 
3. Motion Papers [§ 168] p 516 
4. Setting Aside Original Order [§ 169] p 516 
G. Subsequent Hearing of Original Motion [§§ 170-171] p 516 
1. In General [§ 170] p 516 
2. On What Papers [§ 171] p 516 


XIX. WITHDRAWAL OF MOTION [§§ 172] p 516 
XX. ABANDONMENT OR WAIVER OF MOTION [§ 173] p 516 
XXI. QUASHING OR DISMISSAL OF MOTION [§ 174] p 517 . 


XXII. RENEWAL OF MOTION [§§ 175-200] p 517 
A. In General [§ 175] p 517 
B. Leave To Renew [§§ 176-195] p 518 
1. Necessity for [§§ 176-187] p 518 
a. In General [§ 176] p 518 
b. Renewal on Same State of Facts [§§ 177-180] p 519 
(1) In General [§ 177] p 519 
(2) Denial “without Leave To Renew” [§ 178] p 520 
(3) Question Not Determined on First Motion [§ 179] p 520 
(4) Seeking Entirely Distinct Relief [§ 180] p 520 
ce. Renewal on New State of Facts [§§ 181-182] p 520 
(1) In General [§ 181] p 520 
(2) What Are New Facts [§ 182] p 521 
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d. Renewal on Different Grounds [§§ 183-184] p 521 
(1) In General [§ 183] p 521 
(2) Fraud, Collusion, Etc. [§ 184] p 521 
e. Renewal of Motion Denied for Irregularity [§ 185] p 521 
f. Renewal of Motion Granted on Condition Not Performed [§ 186] p 522 
g. Unjust or Unnecessary Renewal [§ 187] p 522 
2. Proceedings To Obtain Leave [§§ 188-189] p 522 
a. In General [§ 188] p 522 
b. Before What Court or Judge [§ 189] p 522 
3. Rules Governing Granting of Leave [§§ 190-191] p 523 
a. Discretion of Court [§ 190] p 523 
b. Considerations against and for Granting [§ 191] p 523 
4, Manner of Granting Leave [§§ 192-194] p 524 
a. By Original Order [§ 192] p 524 
b. By Independent Order [§ 193] p 525 
ce. By Implication [§ 194] p 525 
5. Effect of Leave Granted [§ 195] p 525 
C. Notice of Renewed Motion [§ 196] p 525 
D. Motion Papers on Renewed Motion [§ 197] p 525 
K. Hearing Merits on Application for Leave To Renew [§ 198] p 526 
F. Appeal from Order on Original Motion [§§ 199-200] p 526 
1. Affecting Right To Renew [§ 199] p 526 
2. Affected by Renewal [§ 200] p 526 


XXIII. ORDERS GRANTED ON MOTIONS [§§ 201-279] p 526 . 
A. Form and Requisites [§§ 201-213] p 526 
1. In General [§ 201] p 526 
2. Necessity of Writing [§ 202] p 526 
3. On Several Applications [§ 203] p 527 
4. Caption [§§ 204-206] p 527 
a. In General [§ 204] p 527 | 
b. Of Order of Court [§ 205] p 527 
c. Of Judge’s Order [§ 206] p 528 
5. Recitals [§§ 207-209] p 528 
a. In General [§ 207] p 528 
b. Papers Used [§ 208] p 529 
ce. Everything Material to Rights [§ 209] p 529 
. Award of Relief [§ 210] p 529 
. Direction to Enter [§ 211] p 530 
. Signature [§ 212] p 530 
. Date [§ 213] p 531 
B. Terms and Conditions [§§ 214-215] p 531 
1. In General [§ 214] p 531 
2. Compliance or Noncompliance [§ 215] p 531 
. Nunc Pro Tune Orders Generally [§ 216] p 532 
. Settlement [§ 217] p 532 
. Entry and Filing [§§ 218-227] p 533 
1. Necessity [§ 218] p 533 
2. Place [§ 219] p 534 
3. Time [§§ 220-225] p 534 
a. In General [§ 220] p 534 
b. Nune Pro Tune [§§ 221-225] p 534 
(1) In General [§ 221] p 534 
(2) Necessity of Previous Order [§ 222] p 535 
(3) Foundation for [§ 223] p 536 
(4) Limitations; Laches [§ 224] p 537 
(5) Effect of Entry [§ 225] p 537 
4. By Whom and How Made [§§ 326 221 |aprose 
a. In General [§ 226] p 537 
b. Filing Opinion and Motion Papers [§ 227] p 538 
F. Enrolling or Docketing [§ 228] p 539 
G. Notice and Service [§§ 229-236] p 539 
1. Necessity [§ 229] p 539 
2. Sufficiency [§§ 230-235] p 540 
a. In General [§ 230] p 540 
b. Time of Service [§ 231] p 540 
ec. Copy or Original [§ 232] p 540 
d. Mode and Proof of Service [§§ 233-235] p 541 
(1) In General [§ 233] p 541 
(2) Service on Attorney [¥ 234] p 541 
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(3) Publication [§ 235] p'541 
3. Service of Affidavits [§ 236] p 541 
H. Amendment, Modification, and Valen [§§ 237-262] p 541 
1. Jurisdiction and Authority [§§ 237-242] p 541 
a.In General [§ 237] p 541 
b. Order Entered on Motion [§§ 238-239] p 542 
(1) In General [§ 238] p 542 
(2) By Default [§ 239] p 543 
. Ex Parte Orders [§ 240] p 543 
. Consent Orders [§ 241] p 543 
Void Orders [§ 242] p 544 
2, Lime [$§ 243-245] p 544 
a. In General [§ 243] p 544 
b. During Term [§ 244] p 545 
ce. After Term [§ 245] p 545 
3. Basis or Grounds [§ 246] p 547 
4. Proceedings for [§§ 247-258] p 549 
a. In General [§ 247] p 549 
b. Before What Court or Judge [§§ 248-251] p 550 
(1) In General [§ 248] p 550 
(2) In Case of Default Order [§ 249] p 
(3) In Case of Ex Parte Order ee 50] p 
(4) In Case of Void Order [§ 251] p 552 
. Venue [§ 252] -p 552 ; 
Application or Motion [§ 253] p 552 
. Notice [§ 254] p 553 
At Whose Instance [§ 255] p 553 
. Hearing, Determination, and Relief [§§ 256-258] p 553 
(1) In General [§ 256] p 553 
(2) Discretion of Court ic 257] p 554 
(3) Relief Granted [§ 258] p 554 
5. Effect [§§ 259-260] p 555 
a. Of Amendment or Resettlement [§ 259] p 555 
b. Of Vacation [§ 260] p 555 
6. Reinstatement of Order Vacated [§ 261] p 555 
7. Vacation Implied or by Operation of Law [§ 262] p 555 
I. Construction Generally [§§ 263-266] p 555 
1. Rules Applicable [§ 263] p 559 
2. Hxtrinsic Evidence |§ 264] p 556 
3. Conflicting Recitals [§ 265] p 55 


mae 


551 
dol 


ee 20 


56 
4. By Whom Construed [§ 266] p 556 

J. Opeigin and Effect [§§ 267-277] p 556 
. In General [§ 267] p 556 
. Time of Taking Bifect [§ 268] p 557 
. Expiration [§ 269] p 557 
. Time of Performance [§ 270] p 557 
. Abandonment [§ 271] p 557 
. Void or Voidable Orders [$9 272-275] p 557 

a. In General [§ 272] p.557 

b. Voidable Order [§ 273] p 557 


Oop ope 


ce. Void Order [§ 274] p 558 
d. Partial Invalidity [§ 275] p 558 
7. Conclusiveness; Res Judicata [§§ 276-277] p 558 


a. In General [§ 276] p 558 

‘b. Recitals [§ 277] p 560 
K. Collateral Attack [§ 278] p 560 
L. Enforcement [§ 279] p 561 


CROSS REFERENCES 


Appealability of orders generally see Appeal and Error Motions and orders in particular actions or proceedings 
§§ 256-439; Criminal Law §§ 3284-3308. or relating to particular matters see special titles in 


Contempt in disobedience of order see Contempt §§ 12-— this work, such as:—Continued 
24, Admiralty §§ 182, 205, 227. 
Filing court papers generally see Courts § 387. Appeal and Error §§ 45, 62-75, 256— 462, 641, 692-696, 
Mandamus to compel court to act see Mandamus §§ 84— 719, 731, 746, 747, 750, 76 8— 780, okie 806, 827, 830— 
195. 832, 849-911, 1050, 1051, 1075, 1088— 1132, 1268, 1381, 
Motion costs see Costs §§ 71-116. 1387, 1412, 1444, 1478, 1479, 1514, 1534— 1542, 1589, 
Motions and orders in particular actions or procéedings 1688-1701, 1718, 1720, 1726, 1730-1751, 1759, 1768— 
or relating to particular matters see special titles in als 1776= 1778, 1892- 1898, 1949-1954, 1975, 198%, 
this work, suchas: 2038" 2039, 2080, 2103, 2159, 2197, 2199, 2217, 2253, 
Abatement and Revival §§ 26, 31, 218, 243, 294, 302, 2275, 2283, 2401— 243, 2444- 2448, 2458— 2460, 2569, 
508, 546, 572. 2734-2736, 2874, 2875, 2894, 2913- ZOLG 2985, 3046, 
Absentees § 29 et s 3115-3121, 3172, 3313. 
Actions §§ 345, 359, “360, 378, 432 et seq. Appearances § 32! 


ry SS 
For later cases, developments atid changes in the law see cumulative Annotations, same title, page and note number. 


§1j 


Motions and orders in particular actions or proceedings 


135 P 747; Nobach v. Scott, 20 Ida. (10) 
558, 119 P 295. 


or relating to particular matters see special titles in 

this work, such as:—Continued 
Arbitration and Award §§ 515, 634. 

Arrest §§ 222, 242, 243, 252 

Attachment §§ 1021, 1025, 1026, 1031, 

Attorney and Client § 195. 

Bankruptcy §§ 37, 303. 

Breach of the Peace § 54. 

Cancellation, of Instruments § 180. 

Certiorari §§ 234, 276, 283, 286, 323 et seq, 342, 395. 

Continuances §§ 19, 114, 144, 

Copyright and Literary Property § 408. 

Corporations §§ 1675-1685. 

Costs §§ 71-93, 116, 122, 384-387, 448, 449, 453, 461, 
pears 547— 554, "658, 681, C8229 TOs (60, atolls 

Courts §§ 115, 397, 618, 622. 

Criminal Law §§ 314, 634, 802, 911, 2196-2197, 2203— 
2211, -2298, 2302 2305, yea 27341, 2756%% et seq, 
2811, 3016, 3017, 3299, 3300, 3336, 333614, 3339, 3340, 
3349-3354, 3414, 3467, 3468, 3487, 3508-3519, 3615, 
3616, 3621— 3624, 3721. 

Customs Duties § 136. 

Depositions §§ 325-327, 335. 

Deposits in Court § 18. 

Discovery §§ 49, 60-738, 80, 105, 132-136. 

Dismissal and Nonsuit 8s Ra 0E 55, 70, 77, 78, 124-127, 
145, 146,149, 152, 154. 

Divorce g§ 648— 651, 702, 729, 748, 811, 820. 

Drains §§ 115, 116. 

Ejectment §§ 153, 154. 

Elections §§ 130, "314, 

Eminent Domain § 37 

Equity §§ 148, 321, Bai, 486737, -Thder T8%, S11, 812, 
814, 876, 877, 885, . 

Evidence 8§ 11934, 1437. 

Executions §§ 39, 129, 201, 285, 286, 309, 427, 429, 
509, 644, 645, 674-679, 883, 888, 924, 1157. 

Executors and Administrators §§ 313, 2073. 

Exemptions §§ 280, 281, 283. 

‘Federal Courts §§ 428, 429. 

Fines, Forfeitures, and Penalties § 89, 

Frauds, Statute of § 456. 

Garnishment §§ 78, 575-577, 

‘Guardian and Ward § 539. 

Habeas Corpus § 181. 

‘Highways § 205. 

Homesteads § 449. 

Homicide § 694. 

Indictments and Informations §§ ee 367-3877, 380-— 
382, 384, 385, 389-391, 393, 396, 540 

28 


Infants § 8. 
Injunctions §§ 41, 564, 568, 698-705, 708, 709, 726-732, 
759-761, 763, 2. 


3 

Insane Persons §§ 593, 598. 

Interest § 162. 

Interpleader §§ 43, 45. 

Judges §§ 88, 109, 113, 114, 176, 181, 229, 230. 

Judgments g§ 117, L71— 174, 199, 200, 319, 2315-384, 
429, 431-433, 478, 540, 594, 616, 652, 669, 677, 683, 
THO TTS, VOLT eNOS. S094 SATS =—1 120) 11365 LLG; 
1178, 1188, 1292, 1306, 1494. 

Judicial Sales §§ 12-18, 86, 98, 182-187, 211. 

Juries §§ 258, 418, 443. 

Justices of the Peace §§ 125, 236, 258, 268, 280, 295, 
418, 4738, 504, 516, 517, 526, 529, 655, 656 

Libel and "Slander § 231. 

Limitations of Actions §§ 715, 743, 755. 

Lis Pendens §§ 34, 82. 

Malicious Prosecution § 91. 

Mandamus §§ 38, 141, 623-633, 744. 

Mines and Minerals § 484. 

Mortgages §§ 1318, 1767, 1772, 1878, 1989, 2029, 2269. 


MOTIONS AND ORDERS 


aa 


[42 C.J.] 463 


Motions and orders in particular actions or proceedings 


or relating to particular matters see special titles in 

this work, such as:—Continued 

ea Corporations [28 Cyc 167, 206, 830, 

Ne Exeat [29 Cyc 391, 396]. 

New Trial [29 Cyc 725, 726, 736, 742, 744, 745, 748, 
749, 753, 755-758, 760, 875, 921, 941-960, 964, 1009, 
1026-1028, 1042, 1043]. 

Nuisances [29 Cye 1252, 1277]. 

Parliamentary Law [29 Cyc 1690, 1691]. 

Parties [30 Cyc 141, 144]. 

Partition [30 Cyc 253, 283]. 

Patents [30 Cyc 1014, 1015, 

Paupers [30 Cyc 114, 1126]. 

Pent Roads [30 Cyc 1380]. 

Pleading [31 Cyc 166, 276, 367, 373, 376, 377, 383, 396, 
403, 405, 468, 478, 479, 498, 507, 583, 586, 604-669, 
718, 752). 

Prisons [32 Cyc 338]. 

Process [32 Cyc 480, 524, 526, 536, 

Prohibition [32 Cyc 627]. 

Quieting Title [32 Cyc 1375]. 

Quo Warranto [32 Cyc 1436, 1459]. 

Railroads [33 Cyc 1323]. 

Receivers [34 Cyc 107, i10, TT eAg ail. 

Recognizances [34 Cye 556]. 

Records [34 Cyc 608]. 

References [34 Cyc 789, 794, 796, 869, 871, 876, 877, 
882, 883]. 

Release [34 Cycmd0bae 

Religious Societies!) [34 Cyc 1162]. 

Removal of Causes [34 Cyc. 1318, 
1326; 1327]. 

Replevin [384 Cye 1438, 1476, 1477, 1513, 1531, 1542]. 

Review [34 Cyc 1699]. 

Sequestration [25 Cyc 1417, 1418]. 

Sheriffs and Constables [35 Cyc 1604, 1869, 1891]. 

Shipping [36 Cyc 202]. 

Stipulations [36 Cyc 1281, 1282, 1296]. 

Supersedeas [37 Cyc 601]. 

Tender [38 Cyc 170]. 

Trespass [38 Cyc 1099]. 

Trial [38 Cyc 1323, 1366, 1390, 1393, 1401-1409, 1551— 
1553, 1560, 1562, 1565, 1582, 1584-1586, 1590, 1592, 
1849]. 

Trusts [39 Cyc 357]. 

Venue [40 Cyc 110, 141, 144, 169, 171]. 

Wills [40 Cyc 1270]. 

Witnesses [40 Cyc 2169]. 


1035]. 


559, 570]. 


1320, 1321, 1324, 


Obstructing execution of process see Obstruction of 


Justice [29 Cyc 1325]. 


Probate court orders: 


Generally see Courts §§ 438-440. 
Collateral attack see Courts § 442. 
Direct attack see Courts § 441. 


Record of court proceedings: 


Generally see Courts §§ 382-406. 
Abbreviated forms see Courts § 385. 
Amendment and correction: 
Generally see Courts § 395 et seq. 
Procedure see Courts § 397. 
Showing necessary to warrant see Courts § 398. 
Time for see Courts § 396. 
Contents and sufficiency see Courts § 384. 
Entry: | 
Generally see Courts § 383 et seq. 
Defects and omissions by clerk see Courts § 
405. 
Nune pro tune generally see Courts) § 386. 
How made see Courts §§ 383-390. 
Importing absolute verity see Courts § 404. 


Rules of court relating to motions generally see Courts 
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I. DEFINITIONS 


[§ 1] A. Motion." 


1. agin ears kinds of motions see 
infra §§ 3- 

OF eilly: v. Wilkins, 67 Ill. A. 104; 
Washington Park Club v. Baldwin, 
59 Ill. A, 61; Pick v. Glickman, 54 § 
Ill, A. 646; Foster v. Wade, 4 Metc. | 201, 
(Ky.) 252; State v. Holborn, 22° 5. Ds 
425, 118 NW 704. 

[al Defined by statute.——(1) In 
California: Code Civ. Proc. (1923) 
§ 1003; Brownell v. Yolo County Su-} 300, 
per. Ct., Lov Cal w703,) LOSE Paco lsh Wy il- 
liams Vv. Hawley, 144 Cala Si di, 
762, 763; McGuire v. Drew, 83 Cal. 
225, 232, 23 P 312; Bicknell v. Ama-| 147, 80 
dor County, 30 Cal. 237. (2) In Colo-| etc., 
rado: Code § 405; Nance v. Peo., 25 


souri: Rev. St. 


(6) In Montana: 


9772; 
25 P 438; 


129) Ee nao 


(4) In Minnesota: |] (1913) § 7940. 


As usually defined a motion | is an application for an order.? 


Gen. St. (1923) § 9246. 
(1909 
v. Moseley, 234 Mo. 486, 137 SW 971. 
Rev. Codes (1921) 
Peters v. Vawter, 
Wallace v. Lewis, 9 
Mont. 399, 403, 24 P 22; Rutherford 
v. Talent, 6 Mont. 112, 9 P 886. (7) 
In Nevada: Comp. L. § 3586; Pract. 
Act § 491; State v. Josephs, 35 Nev. 
(8) In New York: 
Civ. Pract. Act § 113; Dietz v. Dietz, 
138 App. Div. 283) 
Cohen y. Krulewitch, 
NYS 689; 


122 NYS 1063; 


Matter of Lima, 
R: Co, 68 Hun) 2525.22 NYS 967; 
Shaw v. Coleman, 54 N. Y. Super. 3; 


In North Dakota: 
(11) In Ohio: 


There are variants 


Code (1921) § 1170. (12) In Oregon: 
Gen. L. (1920) § 5384; Harju v. Anaer- 
Son, 111 Or, 4149 2257 P 100s) Mls) ain: 
Porto Rico: Hoe v. Puerto Rico Pub. 
10 Mont.|Co., 10 Porto Rico 165 (statutory). 
(14) In South Carolina: Code (1912) 


(5) In Mis- 
§ 2092; Smith 


§ 440. (15) In Utah: Comp. L. (1917) 
§ 7017. (16) In Washington: Rem- 
ington Comp. St. (1922) § 405; Spo- 


kane, etc., Lumber Co. v. Stanley, 25 
Wash. 653, 66 P 92. (17) In Wiscon- 
sin: St. (1921) § 2813; State v. Reid, 
177 Wis. 612, 188 NW 67. (18) In 
Wyoming: Comp. St. (1910) § 4444; 
Hall Oise Co. ever abarguinie woe ores 


255. 
{b] Illustrations. 


81 App. Div. 


— Application 


Colo. 252, 54 P 6814; Wellmuth v.|Hichhorn v. Negrin, 158 NYS 98;/for: (1) A new trial on the judge’s 
Rogers, 25 Colo. A. 386, 138 P 69.| Rogers v. McElhone, 12 AbbPr 292,| minutes. Cohen v. Krulewitch, 81 
(3) In Idaho: Comp. L. (1918) § 4880;| 293, 20 HowPr 441; Wesley v. Ben-|] App. Div. 147, 80 NYS 689. (2) 
Hxchange Nat. Bank v. Northern nett, 6 AbbPr 12, 18. (9) In North} An order to vacate an order of 
idaho Pine Lumber Co., 24 Ida. 671, | Carolina: Consol. (1919) § 909. | arrest. Rogers v. McElhone, 12 


Comp. L, 


AbbPr (N. Y.) 292, 293, 20 HowPr 
Gen, ! 441. 
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of this definition of substantially similar purport.* 
More comprehensively defined, a motion in practice 
means an application to a court by one of the parties 
to a cause, or his counsel, in order to obtain some 
rule or order of court which he deems to be nec- 
essary in the progress of the cause, or to get re- 
lieved in a summary manner from some matter which 
A motion seeks some order 
of court falling short of the dignity of a judg- 
Where the subject matter of an instrument 


would work injustice. 


ment.® 


3. See infra this note. 

[a] Illustrations.—(1) “An appli- 
cation made to a court for a rule or 
order.”’ Harris v. Chicago House 
Wrecking Co., 314 Ill. 500, 505, 145 
NE 666. To same effect Citizens’ St. 
RM. Co. v. Reed, 28 Ind: A.’ 629>~63 
NE 770, 771; Low v. Cheney, 3 How 
Bren ay.) 287; 288. ((2)i “Anvapplica= 
tion made to a judge or to the court 
for the purpose of obtaining a rule 
or order directing some act to be 
done in favor of the applicant.” 
Genardini v. Kline, 21 Ariz, 523, 528, 
UIE 568. C3) “Am application for 
an order, addressed to the court, or 
a judge in vacation, by any party to 
a suit or proceeding, or one interested 


therein or affected thereby.” Kan. 
Rev. St. (1923) ¢ 60 § 720; Taylor 
v. Woodbury, 86 Kan. 236, 120 P he 
368; White-Crow v. White- Wing 

Kan. 276; Oki. -Comp:= St. (1921) 
§ 853; Ginn v. Knight, 106 Okl. 4, 


232 P 936, 9387; Van Curon y.. King, 93 


Oke 219) P uses ~Pernymanesy. 
Brown, 25 Okl. 138, 105 P 680. (4) 
“An application for an order ad- 


dressed to the court or judge by a 
party to a suit or proceeding, or one 


interested therein.” Reid v. Fill- 
more, 12 Wyo. 72, 74, 73 P 849. See 
Nebr. Comp. St. (1922) § 8668. (5) 


“An application made to the court.” 
Marengo vy. HWichler, 245 Ill. 47, 49, 91 
NE 758; (6) An application by a 
party to a suit or action for some 
kind of relief. Hammer v. Campbell 


Automatic Safety Gas Burner Co., 74 
Orwsl26. ol3o, 44" (PAIS 96s ssitaveun ve 
Warner Valley Stock Co., 68 Or. 466, 


137 P 746, 747. (7) “A request.to the 
court to grant the mover some right 
which he claims. It is a notification 
that he considers himself entitled to 
what he asks.’”’ Arnold v. Regan, 29 
Re le iden tie ee CORBA 29 2). 

{b] In Iowa ‘fa motion is a writ- 
ten application for an order, ad- 
dressed to the court or to a judge in 
vacation, by any party to an action, 
or by anyone interested therein.” 
Code (1924) § 11229; Federal Cattle 
Loan Soc. v. Taylor, 191 Iowa 837, 
840, 188 NW 459; Williamson v. Wil- 
liamson, 179 Iowa 489, 494, 161 NW 
482; Dullard v. Phelan, 83 Iowa 471, 
50 NW 204. 

Order defined see infra § 2. 

4 Bouvier L. D.; Cyclopedic L. D. 

[a] Motions and rules may be de- 
fined in a general way as _ instru- 
ments or means for facilitating the 
progress of a cause or the transac- 
tion of the business of litigation by 
correcting clerical steps or amending 
errors not fatal; by accommodating 
the cause to changes of circum- 
stances since its commencement; by 
meeting exigencies unforeseen or un- 
provided for; by removing difficulties 
in the development of the case which 
stop progress, or by advancing the 
cause in any way toward its final and 
proper disposition. Mitchell Motions 
and Rules p 10. 

5. Ewing v. Vernon County, 216 
Mo. 681, 116 SW 518. 

6. Ginn v. Knight, 106 Okl. 4, 232 
P93 6, 

7. Peo. v. Ah Sam, 41 Cal. 645, 
650; Morse Co. v. Eaton, 91 Ill, A. 
411; Reilly v. Wilkins, 67 Ill. A. 104, 
106; Washington Park Club v. Bald- 
win, 59 Ill. A. 61, 68; Grosvenor v. 
Doyle, 40 Ill. A. 47; O’Hanion v. 
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is a motion.® 


Great Northern R. Co., (Mont.) 245 
P 518; Wallace v. Lewis, 9 Mont. 399, 
403, 24 Pee. 

Sa U Sieve Terry, 41 Fed. 
(Cale 

Cal.—Peo. v. Ah Sam, 41 Cal. 645. 

en act a v. Talbot, 2 Bibb 
38 


La.—State v. Dinnington, UN BEY, 
369, 102 S 478. 
Mass.—Bergen vy. Jones, 4 Mete. 


Bilis 

Mont.—Wallace v. Lewis, 9 Mont. 
39:9, 24° P 22. 

N. J.—State Bank vy. Plainfield 
First Nat. Bank, 34 N. J. Eq. 450. 

Or.—Fenstermacher v. State, 19 Or. 
504, 25 P 142. 

[a] The careful practitioner will 
either prepare and file his motion in 
writing, stating the grounds thereof, 
or have it entered in the minutes, 
even though this is not necessary and 


the motion may be made orally. 
Herrlich v. McDonald, 80 Cal, 472, 22 
P 299. 

see infra 


pocenstty, for writing 

9. Particular kinds of orders see 
infra §§ 6-13. 

10. Cal.—Code Civ. Proc. (1923) 
§ 1003; In re Smith, 98 Cal. 636, 33 
P 744, 745; McGuire v. Drew, 83 Cal. 
225, 23. P 312; Matter of Rose, 80 Cal. 


166, 22) 2) (864 Jenkins) vi eE rink, 27 
Cal. 337; Nellie v. Los Angeles Tp. 
Justices’ Ct, 20 Cal. A. 394, 129 P 
472. 


Colo.—Civ.’ Cdde § 405; Mallan v. 
Higenbotham, 10 Colo. 264, 15 P 352; 
Wellmuth v. Rogers, 25 Colo. A. 386, 


133, P69: 
Ida.—Comp. L. (1918) § 4880; 
Goade v. Gossett, 35 Ida. 84, 204 P 


670; Exchange Nat. Bank v. Northern 
Idaho Pine Lumber Co., 24 Ida. 671, 
135 P7417; Dahlstrom v. Portland 
Whos: KCOy, wire Wola Riise ise 18% Onis. Cially/- 

Iowa.—Code (1924) § 11229; Berry- 
hill v. Smith, 51 Iowa 127, 50 NW 495, 
eae Smith v. Shawhan, 37 Iowa 533, 

oO. 

Kan.—Rev. St. (1923) e¢ 60 § 3103. 

Minn.—Gen, St. (1923) § 9246. 

Mont.—Rev. Codes (1921) § 9772; 
Pentz ‘v. Corscadden, 49 Mont. 581, 
144 P 157; Wallace v. Lewis, 9 Mont. 
399, 24 P 22. 

Nebr.—Comp. St. (1922) § 8674. 

Nev.—Pract. Act § 491; State v. 
Josephs, 35 Nev. 300, 129 P 452. 

N. Y.—Civ. Pract. Act § 127; Reade 
v. Halpin, 180 App. Div. 157, 167 NYS 
624; Loper v. Wading River Realty 
Co., 143 App. Div. 167, 127 NYS 1000; 
Cohen v. Krulewitch, 81 App. Div. 
147, 80 NYS 689; Matter of Lima, 
etes, Col, 68, ium 252.5022 Naveen 0 Ons 
Meyers v. Becker, 29 Hun 567, 573 
[aff 95 N. Y. 486]; Phipps v. Carman, 
26 Hun 518, 519; Lawrence v. Farm- 
ers) a, & <0. Co. 13) Ne OY. Super: 689% 
15 HowPr 57; Consolidated Agency 
Co. v. Townsley, 72 Misc. 155, 129 
NYS 7738; McAlpin y. Stoddard, 54 
Misc. 647, 105 NYS 9; Wesley v. Ben- 
NSU Oe AD Drs 12) Vela oienO Waray 
Miller, 5 HowPr 247, 3 CodeRep 241; 
Bentley v. Jones, 4 HowPr 335. 

N. C.—Consol. St. (1919) § 908. 

INS 2D. —Comps se (1913) sss oe 
8581; Tyvand v. McDonnell, 37 N. D. 
2515 2G O42) SNe a (county court 
order) ; In re Weber, 4 N. D. 119, 59 
NW 5238, 524, 28 LRA 621; De Len- 
drecie vy. Peck, 1 N. D. 422, 423, 48 


[§§ 1-2 


permits no relief except an order, such instrument 
Primarily ‘ 
application for a rule or order made viva voce 
to a court or a judge,’ but the term is now gener- 
ally employed with reference to all such applications 
whether written or oral.® 

[§ 2] B. Order.® 
is in words or substance that every direction of a 
court or judge made or entered in writing and not 
included in a judgment is an order;'° but under some 


‘a motion’’ means an 


The usual statutory definition 


NW 322. 

Oh.—Gen. Code (1921) § 11582; 
Mannington v. Hocking Valley R. Co., 
183 Fed. 133, 141 (Ohio statute); Co- 
lumbus Cent. R. Co. v. Wilkin, 10 
OhS&CP 467, 8 OhNP 35; Myers v. 


Myers, 4 OhS&CP 217, 3 OhNP 162. 

Okl1.—Comp. St. (1921)" § 8595> Fore- 
man v. Riley, 88 Okl. 75, 211,P 495; 
Wells v. Shriver, 81 Okl. 108, 197 P 
460; Keenan v. Chastain, 157 P 326; 
Fisher v. McKeemie, 43 Okl. 577, 143 
P 850, AnnCas1917C 1039; Owen v. 
Oklahoma County Dist. Ct., 43 Okl. 
442, 143} P 17, AnnCas1917C 1147. 

Or.—Gen. L. (1920) § 5384. 

S. C.—2 Code (1912) § 439. 


S. D.—Rev. Code (1919) § 2592; 
Brady v. Cooper, 46 S. D. 419, 193 
NW 246. 


Utah.—Comp. L. (1917) § 7017. 

Wash.—Remington Comp.. St. 
(1922) § 405; Spokane, etc., Lumber 
ae v. Stanley, 25 Wash. 653, 66 P 92, 

Wis.—St. (1921) § 2812; Mechanical 
Appliance Co. v. A. Kieckhefer El. 
Co., 163 Wis. 647, 159 NW 556; Sellers 


v. Union Lumbering Co., 36 Wis. 398. 
Wyo.—Comp. St. (1910) § 4606; 
Hahn v. Citizens’ State Bank, 25 


Wyo. 467, 171 P 889, 172 P 705. 

[a] Other definitions.—(1) “A de- 
cision upon a motion.” Rae v. Har- 
teau, ete Daly 1195, 599, b3eHowbrt 25 
[aff 76 N. Y. 164]; Bentley v. Jones, 
4 HowPr (N. Y.) 335. (2) ‘fA judg- 
ment or conclusion of the court on 
any motion or proceeding by which 
affirmative relief is granzed or relief 


is denied.” McMillan v. Plymouth 
Electric Light, etc., Co. 70 Ind; A. 
336, 123 NE 446, 448 [cit Cyc]. To 


same effect In re Smith, 98 Cal. 636, 
33 P 744; Matter of Rose, 80 Cal. 166, 
22: P.s86; Gilman ov. - ContragrCostai 
County, 8 Cal. 52, 57, 68 AmD 290; 
Alexander v. Leland, 1 Ida. 425. (3) 
“Any direction of a court, other than 
a judgment or decree, made in a 
cause.” Anderson L. D.; Peo. v. 
Cook County Cir. Ct., 169 Ill. 201, 48 
INGE) (C45) eee As direction in writing, 
granted by a court or judge, requir- 
ing or authorizing some act to be 
done.” Burrill L. D. 

[b] MTlustrations.—(1) <A _ special 
term decision overruling a demurrer 
is an order. Ford v. Turner, 12 N. Y. 
Super. 684, 3 AbbPr 385, 13 HowPr 
193. (2) A decision sustaining a de- 
murrer with leave to amend is an or- 
der. Phipps v. Van Cott, 4 AbbPr 
GNE Ys) OD. Seen ING HY. Civ spracce 
Act § 277 (abolishing demurrer). (3) 
A decision sustaining a demurrer and 
dismissing the action is an interlocu- 
tory order. New v. Smith, 86 Kan. 
el OE 880: 

[ec] Decision on appeal.—A deci- 
sion of the general term upon appeal 
from an order was also an order. 
Phipps v. Carman, 26 Hun (N. Y.) 
518; Ford v. David, 12 N. Y. Super. 
684, 3 AbbPr 385, 13 HowPr i198. 

{d] Orders of absent judges.—The 
expression “orders of court” has been 
treated as covering not only orders 
of the courts in session, but orders 


of the absent judges. U. S. v. Mc- 
Cabe, 129 Fed. 708, 64 CCA 236. 
[e] Directing performance of 


ministerial acts.—The term ‘rule’ or 
“order” includes commands to lower 
courts or court officials to do minis- 
terial acts. Carter v. Louisiana Pur- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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statutes an order may be unwritten." 
means a decision 
made during the progress of the case, either prior 
or subsequent to final judgment, settling some point 
of practice or some question collateral to the main 
issue presented by the pleadings and necessary to 


II. DISTINCTIONS AND KINDS 


[§ 3] A. Motions—1l. Distinguished from Other 
While a motion may be considered as a 
remedy’’!> in a general sense 
of these terms, it may be and has been distinguished 
from certain other remedies and proceedings.!® 

A motion is not an action,’ the latter 
being an independent remedy while the former re- 
lates to some incidental question collateral to the 
main object of the principal remedy.!® Another dif- 
ference is that a motion sometimes may be oral.'9 
motion 
guished from a special proceeding on the ground 
unlike a motion, is an 
independent remedy? in ” which jurisdiction i§ ob- 


ce 


tice of courts the term ‘‘order’’ 


Remedies. 
‘‘proceeding’’!* or a ‘‘ 


Action. 


Special proceeding. <A 


that a special proceeding 


chase Exposition Co., 124 Mo. A. 530, 
102 SW 6, 9. 

{f] Expressions of opinion and 
intention.—(1) The mere announce- 
ment of the judge of what his de- 
cision will be is not an order within 
the usual statutory definition. Goade 
v. Gossett, 35 Ida. 84, 204 P 670. 
(2) An expression of opinion that a 
certain course may be adopted is not 
an order. Ex p. Hayter, 16 Cal. A. 
211, 116 P 370. * (3) Where a master 
does not unconditionally and finally 
dispose of the matter, but states 
orally in chambers what the order is 
to be and attaches a conditien to the 
decision so that, in a certain event 
referred to orally by the judge, the 
order will not be issued, there is no 
“order made” or ‘decision given” 
within the meaning of Alberta Rules, 
rule 313 (2).- Canada L. Assur. Co. 
vy. McHardy, (Alta.) 67 DomLR 100, 
[1922] 2 WestWkly 1315. 

{g] The entry in writing of an 
order made orally by the judge is a 
compliance with this definition. See 
infra § 202 note 84. 

Le Seb enerty,y. 40 Meds 1774, 
773; Allen v. Voje, 114 Wis. 1, 
NW 924. 

“Undoubtedly, in judicial proceed- 
ings aan order, as contradistin- 
guished from a ‘judgment,’ is often 
defined as one reduced to writing, and 
entered in the records of the court. 

.. But that is by no means saying 
that such only isan’ orders” "Mhere 
must, in the nature of things, be an 
order of a court made before it is, or 
can be, written out in the records of 
the court by the clerk. When writ- 
ten out, the writing becomes a rec- 
ord of the order, and is evidence of 
ites 5 The natural, ordinary meaning 
of the word includes written, as well 
as unwritten, orders, and there is no 
reason in the policy of the law, or in 
the nature of things, for excluding 
unwritten orders. Indeed, the con- 
trary is true/7" Per -Ross, J.,0ineU.)S. 
v. Terry, supra. 

[a] In Louisiana, under the stat- 
ute, the word “order” is “broad 
enough to include any legal and valid 
order, written or verbal, issued by 
any court of competent jurisdiction.” 
State v. Dunnington, 157 La. 369, 102 
S 478. 

[b] In New York, under Code Civ. 
Proc. § 767, now Civ. Pract. Act § 127, 
* the definition requires that an order 
be “in writing, unless otherwise 
specified in the particular case.” 
Reade vy. Halpin, 180 App. Div. 157, 
167 NYS 624. 

12. Guaranty Trust, etce., Bank v. 
Los Angeles, 186 Cal. 110, 199 P 35, 
38; McGuire v. Drew, 838 Cal. 225, 23 


[42 C, J.—30] 


| 


MOTIONS AND ORDERS 


In the prac- 


The term 


at a pleading.”® 
is also distin- 


PP 312: Loring v: iisley,wl Cal. 24, 275 
Pocatello First Nat. Bank v. Poling, 
SANdan 6386, 248) Los ZI ie Cyc: 
Halbert v. Alford, (Tex.) 16 SW 814. 
“A command, direction, or decision 
of the court or judge on some inter- 
mediate point or issue in the case, 
but without finally disposing of the 
main issue or issues in the cause.’ 
pe ere v. Alford, (Tex.) 16 SW 814, 
15 


13. Craft Refrigerating Mach. Co. 
v. Quinnipiac Brewing Co., 68 Conn. 
551,529 A 76, 25 LRA: 856; Carter v. 
Louisiana Purchase Exposition Co., 
124 Mo. A. 530, 102 SW 6 


14. See Actions § 32. 

[a] “Proceedings” may include 
motions. Vicksburg v. Hennessey, 52 
Miss. 178 (construing Code [1871] 
§ 668). See also Actions § 32. 

15. See Actions §§$ 87 et seq, 91 
et seq. 

16. See infra this section. , 

17. Matter of Montgomery, 126 
App. Div. 72, 110 NYS 793; Mack v. 


Bonner, 3 Oh. St. 366. 

“A motion is one thing and an ac- 
tion is another.’ Berry v. Dewey, 
102 Kan. 392, 396, 170 P 1000. 

[a] Substitute for action in 
equity.— ‘A motion is only a sum- 
mary appeal to the equitable powers 
of the court, and is everywhere 
treated aS a Summary and simple 
substitute for an action in equity.” 


ae Bank v. Bush, 36 Ne Y. 631, 
36. 

18. In re Jetter, 78 N. Y. 601. See 
ate Actions § 1 et seq; and infra 
§ 14. 

19. Richardson vy. Talbot, 2 Bibb 
(Ky.) 882. See also supra § 1. 


{a] Similarity. —‘‘A motion, un- 
less it be such an one as arises inci- 
dentally in the prosecution of a suit, 
is to all intents and purposes an ac- 
tion. It differs from other actions 
only in being conducted ore tenus. 
There must be in it as well as in 
other actions, actor, reus et judex.” 
Richardson v. Talbot, 2 Bibb (Ky.) 


382, 384. 

20." Ini new Jetter, 78; ON: Ya ‘601i; 
Matter of Lima, ete., R. Co., 68 Hun 
252, 22 NYS 967. See also Actions 
§ 35. 

[a] For example, a proceeding to 
compel a special guardian appointed 
to sell the real estate of an infant to 
account for and pay over the money 
received by him as such guardian is 
not a motion, but a special proceed- 
ing, within the meaning of the New 
York statutes. Spelman y. Terry, 74 
N. Y. 448. 

21. Matter of Lima, etc., R. Co., 
68 Hun 252, 22 NYS 967. 

22. Peo. v. Ah Sam, 41 Cal. 645; 
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be disposed of before such issue can be passed upon 
by the court, or necessary to be determined in carry- 
ing into execution the final judgment.'* 

‘ ‘rule’ ’ 
what is known under the codes as an ‘‘order,’’ and 
the two terms are practically synonymous.'* 


is the common-law name for 


tained by original process.”? 

Petition. A motion is distinguished from a peti- 
tion in that a petition must always be in writing 
while a motion may be made orally.?? 
in this sense, is a motion in writing which has been 
considered necessary where the facts are compli- 
cated** or the proceedings are unfamiliar by reason 
of lapse of time.?* 

A motion is not a pleading, but is often directed 


A petition, 


[§ 4] 2. Litigated and Ex parte. Litigated mo- 
tions are those made on notice to the adversary 
party, where he is afforded an opportunity to resist 
the application.*° Hx parte motions are appheations 


and cases infra this note. See also 
supra § 1. 

“A petition, in common phrase, is 
a request in writing; and in legal 
language, describes an application to 
a court in writing, in contradistinc- 
tion to a motion which may be made 
viva voce.” Shaft v. Phenix Mut. L. 
Ins.) Co., 67 SN. Y.544, 547523 AmR 
138. To same effect Bergen v. Jones, 
4 Metc. (Mass.) 3871; State Bank v. 
Plainfield First Nat. Bank, 34 N. J. 
Eq. 450; Fenstermacher y. State, 19 
Or. 504, 506, 25 P 142. 

[a] In New York a _ proceeding 
which is reauired to be instituted by 
petition may be instituted by an affi- 
davit accompanying notice of an ap- 
plication for the relief, and in like 
manner a proceeding required to be 
instituted by affidavit may be insti- 
See by petition. Civ. Pract. Act 

23. Jones v. Roberts, 12 Sim. 189, 
35 EngCh 161, 59 Reprint 1104. -And 
see infra § 29° 

[a] “Interlocutory 
when made viva voce to the court, 
are called motions; when they are 
made in writing, they are called pe- 
titions. There does not appear to be 
any very distinct line of demarka- 
tion between the cases in which they 
should be made by motion and those 
in which they should be made by pe- 
tition, but, as a general rule, where 
long or intricate statement of 

is required, the application 
should be made by petition, while in 
other cases a motion will be suffi- 
cient.”’ 2) Daniel Cha Pilaanecme ers 


(6th ed) p 1587. 
24. Shipbrooke v. Hinchinbrook, 
387, 393, 33 Reprint 339. 


applications, 


13. Ves. Jr. 

“Generally speaking, motions, which 
have for their object to give effect to 
decrees and orders, should pe con- 
fined to cases, where the order, which 
is to be made upon the motion, arises 
out of recent proceedings, concern- 
ing which there is no doubt. . ames 
petition is the proper form of 
proceeding to give effect to a De- 
cree of long standing by a party to 
the cause, entitled to the benefit of 
ibe Shipbrooke v. Hinchinbrook, 
supra. 

25. Genardini v. Kline, 21 Ariz. 
523, 190 P 568; McCoy v. Brooks, 9 
Ariz. 157, 80 P 365. 

[a]. In Florida a demurrer to a 
pleading was under Code of Proce- 
dure of 1871 not a motion. Barkley 
Va TRuisscadoen eta. 56 oe 

26. ‘Anderson L. D. 

[a] In New York motions have 
been classified as litigated which can 
be heard only on notice, and as not 
litigated which can be heard either 


466 [42 O.J.] 
made to the court in behalf of one or the other of 
the parties to the action, in the absence and usually 
without the knowledge of the other party or 
parties.?? 

[§ 5] 3. Special and of Course. A special motion, 
or one not of course, is directed to the discretion 
of the court?’ and usually involves an investigation 
of the facets on which the application is predicated.? 2? 
A motion of course is one for relief to which the 
moving party is entitled as a matter of right and 
not of discretion on the part of the court,*° and 
which requires no investigation of the truth of any 
allegation or suggestion on which it is founded.*+ 

[§ 6] B. Orders—l. Distinguished from Other 
Relief. An order differs from a judgment?? in 
that an order is the decision of a motion,?? while a 
judgment is the decision of a trial and a final adjudi- 
eation of the main ecause.** <A direction for an 
order has been distinguished from the order itself 


subsequently to be entered,*® and not even every : 


direction of a court or judge, when reduced to 
writing, constitutes an order.*® An order has also 
been distinguished from a ruling made during the 


with or without notice, even though 
notice is given. Sturz v. Fischer, 15 


MOTIONS AND ORDERS 


the determination of the court should 
be by a final order in the proceeding. 


[§§ 48 


course of a trial,?7 such as a ruling upon the ad- 
missibility of evidence.*® An order may constitute 
a writ or process, but is not necessarily such.*® 

[§ 7] 2. Special and Common. Special orders are 
those which are not granted of course but must be 
moved for before the court or judge.4° Common 
orders or rules are those entered of course, fre- 
quently by the clerk without actual application to 
the court or judge.*! 

[$ 8] 3. Orders of Court and Orders of Judge. 42 
An ‘‘order of court’’ has been defined as one made 
in open court by a judge of the court who is present 
at the place designated for the transaction of judi- 
cial business and there assumes to transact such 
business.*® A ‘‘judge’s order’’ has been defined as 
one made by a judge at chambers or out of court.** 

The test as to whether a particular order is a 
court order or a judge’s order will largely depend 
on whether, in the circumstances, the order should 
be one or the other and complies with the require- 
ments of the local practice as to its form and signa- 
ture}** but while the form of the order is persua- 


41. Tooker v. Leake, 146 Mo. 419, 
48 SW 638. See 1 Tidd Pr. (4th Am. 


Misc. 410, 36 NYS 893, 25 NYCivProc 
202, 2 NYAnnCas 265. 


27, mAnderson.. Janay) De Clank iw. 
Pigeon Roost Min. Co., 29 Ga. 29; 
Hungerford v. Cushing, 2 Wis. 411. 


[a] “The object of motions of 
this nature is generally to prevent 
the performance of some act whicn, 
if performed, might be productive of 
irreparable injury; and it is therefore 
desirable that the party affected by it 
should not have any previous intima- 
tion of the intention to apply to the 
court to restrain him. Where there 
is no danger that the object of the 
motion would not be defeated, if no- 
tice were given, they will not be per- 
mitted . . and special applications 
concerning the proceedings in tne 
cause, not regulated either by the 
general orders or by any clearly de- 
fined rule of practice, must almost al- 
ways be made upon notice.’”’ Pratt v. 
Rice, 7 Nev. 128, 126 [quot Daniell 
Ch. (2d ed) pp 1854, 1855). 

Necessity of notice see infra § 41. 

28. Merchants’ Bank v. Crysler, 67 
Fed. 388, 14 CCA 444; Crawford v. 
Wayne Cir. Judge, 173 Mich. 109, 138 
NW 705; Pratt v. Rice, 7 Nev. 123. 

29. Merchants’ Bank v. Crysler, 67 
Fed. 388, 14 CCA 444, 

{a] Further defined.—A _ special 
motion is one which requires an al- 
lowance from the judge or a notice 
to the opposite party; all others are 
grantable of course. Sev SLLOCE, 
27_B.. Cas. No. 15,999, 1 McAII.: 447, 

[b] Classes of special motions.— 
Special motions are subdivided into 
two kinds: Those which may be 
granted ex parte, and those which 
require notice of their presentation 
and hearing. Merthants’ Bank ov. 
Crysler, 67 Fed, 388, 390, 14 CCA 444. 

[ec] Illustrations: Motion for: 
(1) Continuance of a motion to dis- 
solve an injunction. Taylor v. Dick- 
inson, 15 Iowa 483. (2) An order of 
reference. Corning v. Baxter, 6 
maiee GN Yo). iis. 

SO. Crawford v. Wayne Cir. 
173 Mich. 109, 1838 NW 705. 

31. Merchants’ Bank v. Crysler, 67 
Fed. 388, 390, 14 CCA 444; Pratt v. 
Rice, 7 Nev. 123. 

fa] “Thus: (1) it) is, ay matter! of 
course to order a cause to be brought 
forward on the docket where either 
party desires to be heard on any mo- 
tion in respect of it. Russell v. Dyer, 
39 N. H. 528. (2) An action omitted 
from the printed docket by mistake 
was ordered to be entered as of 
course. Rice v. Holden, 55 N. H. 398. 

32. [a] “In a special proceeding 


Judge, 


The word ‘judgment’ refers to a civil 
action.’”’ Peo. v. Moroney, 224 N. Y. 
114, 124, 120 NE 149. See also Judg- 
ments § 7 text and note 52, 

33. See Judgments § 7. 

“Order” defined see Supra § 2. 

34. See Judgments § 7. 

[a] An order which takes the 
form of a final judgment in a cause 
is termed a “judgment” as distin- 
guished from an “order” made during 
the pendency of the suit. Chicago v. 
Coleman, 254 Ill. 338, 98 NE 521. 

{b] In the statute of British Co- 
lumbia (Supreme Court Act § 76), 
the words “refusal of a motion or ap- 
plication” refer to proceedings ejus- 
dem generis as a motion, and not toa 
trial judgment such as the dismissal 
of an action. Short v. Federation 
Brand Salmon Co., 7 B. C. 35. 

85. Attna Ins. Co. v. Swift, 12 
Minn. 437; Smith v. Spalding, 26 N. 
Y. Super. 615, 30 HowPr 339. 

36. Howard v. Freeman, 29 N. Y. 

true, declares 


Super. 511, 513. 

“MhescCoade; wit fs: 
that ‘every direction of a court or 
judge, made or entered in writing, is 
denominated an order.’ It is not very 
explicit as to the person, place or 
mode in reference to such writing, 
and is evidently not meant to give a 
strict definition. To construe the 
word ‘direction’ in its ordinary and 
literal sense, would lead to absurdi- 
ties. The daily adjournment of a 
court, and the instruction to a clerk 
to enter an order or set down a cause 
on a day calendar, are directions in 
writing.” Howard vy. Freeman, su- 
pra. See Civ. Pract: Act..§ 227. 

87. Reade v. Halpin, 180 App. Div. 
157, 167 NYS 624. 

[a] In New York an order is ap- 
pealable, whereas a “ruling” during 
the course of a trial can be reviewed 
only on appeal from the judgment 
rendered after trial. Reade v. Hal- 
pin, 180 App. Div. 157, 167 NYS 624. 
And see Appeal and Error §§ 268-— 
272, 326. 

38. McGuire v. Drew, 83 Cal. 225, 
23 P 312; Nellis v. Los Angeles Tp. 
qusiees Ct) 20 eCalip AgadOAase 1208 

39. State v. Dunnington, 157 La. 
369, 102 S 478. 

[a] Writ or process.— 
writ and process issues from the 
court in the shape of an order or 
command every written order 
does not constitute either a writ or 
process.’ State v. Dunnington, 157 
La. 369, 381, 102 S 478. 

40. See infra § 8. 


“While every 


ed) p 482 et seq. 

[a] Rule to produce a record was 
a common rule. Winter v. Carter, 
Colt&, Cui Cass CN 62: 

42. Jurisdiction or authority see 
infra § 20. 

43. Von Schmidt v. Widber, 99 
Cal. 511, 34 P 109; State v. Marion- 
neaux, 120 La. 455, 45 S 389. 

[a] Where courts are deemed al- 
ways open for motions, orders made 
by the judge in vacation operate as 
orders of the court. In re Gill, 20 
Wis. 686. 

{b] Orders by judge of different 
circuit.—Under a statute authorizing 
a judge of one circuit to make orders 
in vacation in suits pending in an- 
other circuit, when the judge of the 
latter circuit is under certain dis- 
abilities, the order made by such 
judge is, pro hac vice, the order of 
the court in which or the judge be- 
fore whom the cause is pending. 
Swepson v. Call, 13 Fla. 337. 

[c] Mere memorandum made by a 
judge off the bench is not an order of 
the court. Pardridge v. Morgenthau, 
157 Dls 395; 42° NB 74: 

44. Black L. D. 

per aineras defined see 11 C. J. 
p 228. 

45. See statutory provisions; and 
rules of court. 

{a] Illustration.—An order pursu- 
ant to Rev. Code (1919) § 2876, en- 
joining the foreclosure of a mort- 
gage by advertisement, and directing 
that further proceedings be haa m 
court, is not properly a “court or- 
der,” but an order of the judge. 
Dowling v. Medin, 46 S. D. 639,°195 
NW 641. 

_[b] Im New York (1) under the 
civil practice act, the distinction be- 
tween court orders and judge’s or- 
ders, when made by a justice of the 


Supreme court, is abolished (Civ. 
Pract. Act §§ 128, 129; Rockwood v. 
Trop, 211 App. Div. 421, 207 NYS 


507, 212 App. Div. 883, 208 NYS 459), 
(2) and is partly abolished when 
made by a county judge (Civ. Pract. 
Act § 128). (3) But formerly the 
distinction existed. Mojarrieta  v. 

Saenz, 80 N. Y. 553; Peo. v. Hegeman, 

168 App. Div. 419, LES NYS, dallas 

Hebron v. Work, 101 App. Div. 468, 

92 NYS 149; Aiken v. Aiken, 160 NYS> 
876. (4) An order made at’ a special 
term of a county court held in and 
for a certain county at the county 
courthouse whereat the county judge 
was “present,” which recites the ac- 
tion of “the court” in the matter and 
is marked “enter” by the county 
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sive*® it is not conclusive*? on this point, and an 
order made by a judge in fact but in the form of a 
court order may be considered as a judge’s order 
and valid as such,‘ and vice versa.*® 
fact that the judge was upon the bench and holding 
court at the time the order was granted necessarily 


render such order a court order.®° 


The presumption will be in favor of the validity 


of the order.®! 
[§ 9] 4. Ex Parte Orders. 


judge, and which the clerk certifies 
to have “granted,” is an order of the 
county court and not an order of the 
county judge. Peo. v. Hegeman, su- 
pra. (5) The fact that an order was 
made at a term of the county court 
and while the judge was on the bench 
does not make it a court. order. 
Rosekrans v. Rosekrans, 163 App. 
Div. 730, 148 NYS 954 [aff 220 N. Y. 
628 mem, 115 NE 1050 mem]. 

46. Peo. v. Hegeman, 168 App. Div. 
ad 153) ENIX Sv ddl2e 


47. Ala.—Richter v. State, 156 
Ala. 127, 47 S 163. 

Cal.—Matter of Newman, 75 Cal. 
213, 16 P 887, 7 AmSR 146. 

Minn.—Marty v. Ahl, 5 Minn. 27. 

N. Y.—Mojarrieta v. Saenz, 80 N. 


Y. 553; Phinney v. Broschell, 80 N. Y. 
544; Lowerre v. Owens, 14 App. Div. 
215, 43 NYS 467; Coffin v. Lesster, 36 
Hun 347 [aff 110 N. Y. 645, 17 NE 
873]; Peo. v. Kelly, 35 Barb. 444, 13 
AbbPr 405; Dresser v. Van Pelt, 138 
N. Y. Super. 687, 15 HowPr 19; Regan 
v. Traube, 16 Daly 152, 9 NYS 495, 
18 NYCivProc 332; Wood v. Kimball, 
9 AbbPr 419, 18 HowPr 163; Wickes 
v. Dresser, 4 AbbPr 93, 13 HowPr 
331; Main v. Pope, 16 HowPr 271; 
Harris v. Clark, 10 HowPr 415. | 

Wis.—Merriman Vv. McCormick 
Harvesting Mach. Co., 86 Wis. 142, 
56 NW 743. 

[a]. Body of order may be looked 
into for the purpose of determining 
whether it was made by a court or a 


judge. Phinney v. Broschell, 80 N. 
Y. 544; Matter of Munson, 95 App. 
Div. 23, 88 NYS 509; Borthwick v. 


Howe, 27 Hun (N. Y.) 505; Merriman 

v. McCormick Harvesting Mach. Co., 

86 Wis. 142, 56 NW 743. 
Determination by: 

Caption see infra §§ 204-206. 

Signature see infra § 212. 


48. Ala.—Richter v. State, 156 
Alas 2a S163; 

Cal.— Matter of Newman, 75 Cal. 
213, 16 P 887, 7 AmSR 146. 

Minn.—Marty v. Ahl, 5 Minn, 27. 

N. Y.—Peo. v. Kelly, 35 Barb. 444, 
13 AbbPr 405. 

Wis.—Merriman Vv. McCormick 
Harvesting Mach. Co., 86 Wis. 142, 
56 NW 743. 

{a] Illustrations.—(1) An _ order 


made by a judge not holding court, 
but acting as a judge at chambers 
under the statute, although entitled 
as of a special term and filed with 


the clerk, is not therefore an order 
of court. Peo. v. Kelly, 35 Barb. 
(N. Y.) 444, 138 AbbPr 405. (2) Upon 


a rule to show cause’ before the judge 
at chambers, an order was made and 
signed by the judge under the for- 
mula “by the court.” In a _ subse- 
quent rule to show cause why that 
order should not be set aside, it was 
referred to as an order by the judge. 
Upon an appeal from an order deny- 
ing the latter motion the former or- 
der was treated as one made by the 
judge at chambers. Merriman v. 
McCormick Harvesting Mach. Co., 86 
Wis. 142, 56 NW 743 [dist Hlawacek 
v. Bohman, 51 Wis. 92, 8 NW 102]. 

[b] “By the court” or like words 
or expressions (1) added to or re- 
cited in an order do not necessarily 
make it an order by the court. Rich- 
ter v. State, 156 Ala. 127, 47 S 163; 
Matter of Newman, 75 Cal. 213, 16 P 
887, 7 ‘AmSR +146; Marty. v. Ahl, 5 
Minn. 27. (2) Such words may -be 
disregarded as surplusage. Matter 
of Newman, supra. (3) An order was 


An ex parte order 
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is one which a 


Nor does the 
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party obtains without notice to,°? 


or the attendance or consent of, the other party, 
and solely on his own showing.®% 
ex parte which is obtained on consent.>+ 

[§ 10] 5. Consent Orders. 
agreed order, as the terms denote, is one that is 


An order is not 


A consent order, or 


agreed to by the parties,°> or is made on the appli- 


implied, of the 
consent may be 


held to be an order of the judge and 
not an order of court, notwithstana- 
ing it had a special term caption, 
and used the word “court” in the 
body thereof, and was signed by the 
judge with his initials, coupled with 


a direction to enter it. Lowerre v. 
puree 14, App; Div. 215, 43 NYS 
49. Oaks v. Rodgers, 48 Cal. 197; 


Merrill v. Montgomery, 25 Mich. 73; 
Hunt v. Wallis, 6 Paige (N. Y.) 371. 

{a] Illustrations.—(1) If an order 
which is reauired to be made by the 
court is entitled and filed in the 
court, and bears the seal of the 
court, it will not be considered as an 
order of the judge at chambers be- 
cause the words “it appearing to me’”’ 
are used in it, and the testatum 
clause says: “In witness whereof, I 
have hereunto set my hand.” Oaks 
v. Rodgers, 48 Cal. 197. (2) An or- 
der made by a vice chancellor at 
chambers, but regularly drawn up 
and entered by the clerk as an order 
made in court, was considered as a 
court order. Hunt v. Wallis, 6 Paige 
(N. Y.) 371. (3) An order made by 
the judge in the court room while 
holding court, and filed with the 
clerk, although not entered in the 
minutes of the court, was held to be 
an order of the court. Von Schmidt 
v. Widber, 99 Cal. 511, 34 P 109. See 
Merrill v. Montgomery, 25 Mich. 73 
(an order upon a motion will be 
presumed to have been made in court 
and not out of court, although not 
entered on the daily journal, where 
the judge appends to the motion in 


the motion. book the certificate, 
"Granted.s UB. aliGhy CirsrIudge”). 
50. Regan v. Traube, 16 Daly 152, 


154, 9 NYS 495, 18 NYCivProc 332. 
“No one will claim that a judge’s 
order is invalid simply because made 
in court. It would be absurd to ar- 
gue that a judicial officer is less a 
judge in court than out’ of it. He 
may make chambers orders at any 
place, including the court room. It is 
the constant practice in this county, 
and elsewhere, to attend to ex 
parte business in court, in the inter- 
vals of hearing mctions, and probably 
seventy-five per cent. of the cham- 
bers orders granted are signed by a 
judge while on the bench. The situa- 
tion then is that an order is pre- 
sented to a judge, which, in one of 
his capacities, he has authority to 
make, and, in his other capacity of 
representative of the court, he has 
not authority to make. After exer- 
cising the judicial function of deter- 
mining that the proofs and other pa- 
pers submitted are sufficient, the offi- 
cer on the bench signs the order. 
Such signature is sufficient though he 
uses only his initials, and the fact 
that his official title is abbreviated 
is of course immaterial. In which 
of the officer’s capacities should it 
be presumed that he acted: his ca- 
pacity of judge, in which he had 
power, or his capacity of embodiment 
of the court, in which his act would 
have been nugatory? The law 
gives a judge the authority to make 
such an order under certain condi- 
tions; all these conditions existed 
and satisfactory proof was furnished; 
the parties intended to follow the law 
and the judge intended to administer 
the law. It seems to me that under 
these circumstances such a_ strong 
presumption is raised that the officer 
did act as a judge, and not as the 


cation of one party with the consent, expressed or 


other.°® It has been held that a 
withdrawn at any time before the 


embodiment of the court, that the 
form of the order and the recitals 
and the direction to enter must be 
disregarded.” Regan v. Traube, su- 
pra. See Matter of Newman, 75 Cal. 
213, 220, 16 P 887, 7.AmSR 146 (“It 
is contended that the order is void 
because it was made by the court, 
and not by the judge. The order ap- 
pears to have been made in open 
Court, but ity isa. written - order; 
signed by the judge and filed in the 
proceedings. . .. An order made by 
the judge at chambers in a case re- 
quiring action by the court may, for 
good reasons, be held to be invalid, 
but no such reasons can be urged in 
cases like this. The power which 
the judge might have exercised in his 
chambers was exercised in open 
court; and the fact that the clerk 
and sheriff were present cannot affect 
the validity of his judicial act’’). 

[a] Making of an order by a 
judge sitting at special term instead 
of when sitting at chambers does not 
vitiate the order. -He has the power 
to make the order as a judge, and it 
detracts nothing from the force of 
the order made by him as a judge 
that he makes it at a special term 
or entitles it as made at the special 
term. In re Knickerbocker Bank, 
19° Baths; GN. 0x2) 6022 But “see 
Wood v. Kimball, 9 AbbPr (N. Y.) 
419, 420, 18 HowPr 163 (‘It seems 
idle to say that the Same judge, sit- 
ting at the same time in special term 
and. chambers, may make an order 
valid if he states it to be made in 
court, and that it is void if made by 
him in chambers. Yet such is the 
distinction made in the Code, and 
sustained by these decisions’’). 

51. Ga.—Richards v. East Tennes- 
See, etc. 9R.-Co,) 106 Ga 6l4, sss 
193, 45 LRA 712. 


Mich.—Merrill v. Montgomery, 25 
Mich. 73. 

Minn.—Rogers v. Greenwood, 14 
Minn. 333. 

Nebr.—Royal Trust Co. yv. Cort- 
land Exch. Bank, 55 Nebr. 663, 76 
NW 425. ‘ 

N. Y.—Fisher v. Hepburn, 48 N. Y. 


41; Lawson v. Speer, 91 App. Div. 
411, 86 NYS 915. 

[a] Notwithstanding the caption 
would seem to indicate otherwise, 
it will be presumed that the judge 
acted in the capacity in which he was 
called upon to act and in which he 
had a right to act. Rogers v. Green- 
wood, 14 Minn. 333; Albrecht v. Can- 
field, 92 Hun 240, 86 NYS 940. 

[b] Not entered on daily journal. 
—An order on a motion will be pre- 
sumed to have been made in court, 
and not out of court, although not 
entered on the daily journal, where. 
the judge appends to the motion in 
the motion docket the memoranda: 
“Granted. B. F. Graves, Cir. Judge,” 
this practice being recognized as hav— 
ing long prevailed. Merrill v. Mont- 
gomery, 25 Mich. 73, 

52.) Black ale Db. 

63). “Broom. v. iRepall, 23° Ontwil: 
630, 3 OntWN 1104, 19 OntWR 26z. 

54. Broom vy. Pepall, supra. 

55. Claflin Co. v. Gibson, 51 SW 


439, 21 KyL 3387. 

56. Train v. Davidson, 11 App. 
Div. 627 mem, 42 NYS 11383 mem; 
Henny, wv. Hilliard: 1200N, C.84 79,027 
SE 130. 

[a] Implied consent.—Where, after 
the decision of a motion, an order 
was presented to defendant’s ccunsel 
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order is passed and entered,®? but, on the other 
hand, that a consent given upon a full understand- 
ing of the matter may not be withdrawn.°® 
legal effects a consent order differs in some respects 


from other orders.®°? 
[§ 11] 6. Orders on Motions. 
definition of the term 


motion.®4 


[§ 12] 7. Orders Sua Sponte. An order sua sponte 
is one made by the judge of his own motion.®? 
an order has been considered proper when in the 
interest of orderly procedure and to prevent confu- 
also been held to be beyond 
the power of the court and in violation of the cor- 


sion of issues,°* but has 


rect theory of legal practice.** 


[§ 13] 8. Interlocutory or Final. 


Obviously, from the 
“forder,’’? the most common 
class of orders is that granting or denying wholly 
or in part the relief sought by a motion.®° 
is the mode of judicially determining a special 


MOTIONS AND ORDERS 


In its 


issue.°? 


An order 


[$§ 10-14 


pending a cause, deciding some point or matter 
essential to the progress of the suit and collateral 
to the issues formed by the pleadings,®® and not 
a final decision or judgment upon the matter in 
On the other hand a final order is one 
which affects a substantial right, determines the 
action, and prevents a judgment.®* 
it has been said that a final order is a jJudgment,°® 
and while the courts have defined a final order in 
an action,’ it has been pointed out that there can- 


In New York 


not, properly speaking, be any such thing as an order 


Such 


which determines an action,’! an order in an action 
being in that sense interlocutory ;"” but a special 
proceeding terminates in a final order which dis- 
misses the proceeding or adjudicates the rights of 
the various parties to the relief sought.*? 
tion whether an order is interlocutory or final usu- 


The ques- 


ally arises with reference to and governs the right 


An order is 


usually interlocutory, that is, an order entered 


III. NATURE AND SCOPE OF REMEDY BY MOTION 


[§ 14] A. In General. 


before it was given to the court, and 
he returned it without objecting to 
its form or contents or suggesting 
any change, the court was authorized 
to presume that he consented to Its 
entry. Trein v. Davidson, 11 App. 
Div. 627 mem, 42 NYS 1133 mem. 


57. Rogers v. Horn, 26 Wky. Rep. 
432. 

58 Holt v. Jesse, 3 Ch: D. 177. 

59. See infra 23) DL, L252 bb, 242. 

60. See supra § 2 

61. Smith v. Spalding, 2G sien Noe 
Super. 615, 30 HowPr 339. 

62. State Vie earkerni els S58 Cesi235% 
cas Va Hay, 6 Humphr. (Tenn.) 

aes Burgett v. Allen, 54 Ark. 560, 
16 SW 573. And See infra § 240. 

64. State v. Parker, 7 S. C. 235, 
240; McGuire v. Hay, 6 Humphr. 


(Tenn.) 419; Farmers’, etc., Bank v. 
Griffith, 2 Wis. 443. 

“The sound theory of judicial ac- 
tion, based upon experience and rea- 
son, requires that the Judge shall 
remain passive until moved in the 
right of those interested in invoking 
the action of the Court. Remedies of 
all kinds, while granted by the Court 
in recognition of the right of the 
parties demanding them, are selected 
or sought for by the parties them- 
selves as means of promoting their 
‘personal interests. So a Judge can- 
not properly initiate a remedy in 
behalf of any party, because he can- 
not properly represent the interests 
of the party for whose benefit such 
remedy is intended. It is a mistaken 
idea that the Court has any personal 
or official interest in the mode in 
which its process is employed, or 
in the results attained through it. 
It is the party alone who is inter- 
ested in the process issued in his 
behalf, and he is at. liberty’ to 
take or decline all that the law in- 
tends for him by issuing in his be- 
half the process of the Court. If 
that process is defeated or abated as 
to its proper effect, it is for the party 
prejudiced to determine,. according to 
his notions of his interest in the 
matter, whether he will appeal to 
the Court for aid or be content with 
that which he can obtain without 
such application.’ State vy. Parker, 
supra. 

Go. pecon v. Cooke CountynCirk Gti, 
169 Ill. 201, 48 NE 717. 

66. Meyers v. Becker, 29 Hun 567 
(aff 95 N. Y. 486]. To same effect 
State v. Smith, 188 Mo. 167, 86 SW 
867. See also Judgments § 18. 

67. Gas; ete, Securities: .Co: v. 
Manhattan, etc., "Tract. Corp., 266 Fed. 
625, 632 [app dism 262 U. s. LOG AS 


A motion is not an inde- | pendent right? 


act 513, 67 L. ed. 946] [cit Bouvier 

D.]; Meyers v. Pe 29 Hun 
567 [aff 95 N. Y. 486]. See In re 
Jerome, [1907] 2 Ch. 145 (discussing 
the difference between interlocutory 
and final orders but declining to lay 
down any definite rule). 

“TIt is] an intermediate step in the 
proceedings—looking to final action 
by the Court upon the matter em- 
braced in the petition upon which the 
order was passed. It does not of it- 
self settle or conclude any right 


whatever.” Keifer v. Reichert, 93 
Mad. 97, 99, 48 A 460. To same effect 
Clagett v. Crawford, 12 Gill & J. 
(Ma.) 275. 


“Tt does not determine the issues 
joined in the suit, but merely directs 
some further proceedings prepara- 
tory to the final decree.” Johnson yv. 
Roberson, 171 N. C. 194, 195, 88 SH 


Other definitions.—(1) An or- 
“made pending a cause and be- 
fore final hearing on the merits and 
where further action is necessary”’ 
(Ewen v. American Fidelity Co., 271 
Fed. 848, 854 [rev on other grounds 
261 Wa SP 3225843 (SCeVsitd = 6iieke ed: 
677]) (2) “‘when the cause is re- 
tained for future action’ (Smith v. 
Sahler, 1 Nebr. 310). 

{[b] “Wumerous definitions of ‘in- 
terlocutory orders’ will be found in 
the books. In substance, they are 
defined: As relating to some ques- 
tion of law or practice, and leave 
something remaining to be decided or 
done by the court entering the order 
and to proceed further therewith; 
such orders as are made in the 
course of a cause, but which do not 
touch the merits of.the action so as 
to affect the rights of the parties; 
those collateral to the issue, not 
finally determining or completing the 
suit, leaving something further to 
be done by the court in the premises; 
those which are given in the course 
of a cause upon some plea, proceed- 
ing, or default which is only inter- 
mediate and do not finally determine 
or complete the suit, and those which 
only settle some intervening matter 
relating to the suit.” Otto-Johnson 
Mercantile Co. v. Garcia, 24 N. M. 356, 
3085 4 422. 

[ec] Ilustration.—A decretal 
der vacating a decree in favor of 
complainant and reinstating the 
cause on the docket is not a final de- 
cree within Code (1907) § 2897, but 
is a kind of interlocutory order. 
Wood v. Finney, 207 Ala. 160, 92 S 


264. 
Smith v. Sahler, 1 Nebr. 310; 


68. 
Lingenfelter v. Gehringer, 43 S. D. 


or- 


of appeal from the order.’* 


or remedy,’® except in summary 


275, 178 NW 946 (Rev. Code [1919] 
§ 3168 subd 1); Hahn v. Citizens’ 
State Bank, 25 Wyo. 467, 171 P 889, 
172 P 705 (Comp. St. § 5107); Mayott 
v. Knott, 16 Wyo. 108, 92 P 240. See 
also Appeal and Error §§ 256-285; 
Certiorari §§ 74-77, 376-387; Equity 

822; Final 25 C. J. p 1129; Judg- 
ments §§ 18, 1186-1192, 1305-1309; 
Justices of the Peace § 399. 

[a] Further defined.—(1) “An ad- 
judication upon a motion or other 
application completely disposing of 
the subject-matter and rights of the 
parties, and... such as determines 
the action and prevents a judgment.” 
Peo. v. American L. & T. Co., 150 
N. Y. 117, 124, 44 NE 949 [quot 
Steinman v. Conlon, 208 N. Y. 198, 
203, 101 NE 863]. (2) “[An order] 
ending a particular action in which 
it is entered, leaving nothing fur- 
ther for the court pronouncing it to 
do in order to determine the rights 
of the parties.””’ Oklahoma City Land, 
ete, Co. >v., Patterson si73e Oks 4s 
236, 175 P 934 [quot Lowe v. Cravens, 
112 Okl. 190; 240 P 638; Brooks v: 
J. R. Watkins Medical Co., 81 Oki. 
82, 196 P 956]. (3) An order which 
“finally settles some disputed rignt 
or interest of the parties.” Hen- 
drickson v. Standard Oil Co., 126 Md. 
SUE OS2. 5A LHS. 

[b] In West Virginia, under the 
Statutes, a final order is one which 
changes the position of the parties 
so as to take from one and give to 
the other something that the latter 
was not entitled to and could not 
receive before. Charleston v. Public 
04 Commn., 83 W. Va. 718, 99 SH 

69. Peo. v. Murphy, 113 Mise. 253, 
184 NYS 868 [rev on other grounds 
194 App. Div. 530, 186 NYS 38]. 

70. See supra note 68. 

71. Van Arsdale v. King, 155 N. Y. 
325, 49 NE 866. 

72. Nolton y. Western R. Corp., 
10 HowPr 97 [aff 15 N. Y. 444]. 

73. Van Arsdale v. King, 155 N. 
Y. 325, 49 NE 866; Fenlon v. Paillard, 
46 Misc. Ho, 93 NYS 1101. 

WON special proceeding may be said 
to be finally determined when an or- 
der has been made dismissing it or 
adjudicating the rights of the vari- 
ous parties to the relief sought.” 
Steinman v. Conlon, 208 N. Y. 198, 
203, 101 NE 863. 


74 See Appeal and Error § 256 
et seq. 
75. Dietz v. Dietz, 138 App. Div. 


283, 122 NYS 10638. 

76. In rey Jeter, SiN. Ye -O0ues ea 
re Sabin, 11%. Mise. 656, (191) INS 
766. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 14-16] 


eases’ and others hereinafter mentioned,’® but im- | 
plies the pendency of a suit between the parties, 
and is confined to incidental matters in the progress 
Otherwise expressed, it relates to 
some question collateral to the main object of the 
action and is connected with, and dependent upon, 
A motion generally deals 
with matters of procedure in the cause,’! although 
it may be used to secure some right in eonsequence 
of the determination of the principal remedy.®? 

[§ 15] B. Kinds of Relief. The particular kinds 
of relief obtainable by motion, which are numerous 
and varied, are treated elsewhere in this work,** 
and are only partially indicated herein in stating 
and illustrating the scope of this remedy.®4 In 
the absence of a method prescribed by statute or 
rule, any defect in a proceeding may be ealled to 
the attention of the court by motion.*®® 
is also appropriate to correct errors in the form 
or contents of the record of the proceeding,®® or to 


of the cause.” 


the principal remedy.*® 


77. State v. Jackson, 145 La. 250, 
82 S 213. See also Judgments §§ 
421-435. 

78. See infra § 15. 


Order to show cause as original 
process see infra § 70. 

79. U. S.—Shuford v. Cain, 22 F. 
Cas. No. 12,823, 1 Abb. 302. 

La.—State v. Jackson, 145 La. 250, 
82 S 213; Gary v. Brenholz, 120 La. 
1028, 46 S 12; Junek v. Hezeau, 11 La. 
Ann. 731; Mielke’s Succession, 8 La. 
Ann. 11; Thomas v. Bourgeat, 6 Rob. 
coat Hyde v. Henry, 3) Mart. N.S: 
179: 

Mo.—Howard v. Strode, 242 Mo. 
210, 146 SW 792, AnnCasi1913C 1057; 
State v. McElhinney, 241 Mo. 592, 145 
SW 1139. 

N. Y.—In re Trustees N. Y. Pres- 
bytery, 80 N. Y. 642; In re Jetter, 
AON 2601s Hilly. Hermans, 59°N: 
Ve 3963 Rensselaer, ete, IR. Coy v. 
Davis;"55 N. Y145; Dietz v. Dietz, 
138 App. Div. 283, 122 NYS 10638. 

Oh.—Callender v. Painesville, etc., 
Re CO. Lie Oh. St 516? 

Wyo.—Hall Oil Co. v. Barquin, 237 
P2755, 258 [eittCye]? 

“Orders can only be made which 
affect the substantial rights of a 
party to an action in the action it- 
self.” Dupignac v. Van Buskirk, 44 
Hun 45, 46, 7 NYSt 401. 


80. In re Jetter, 78 N. Y. 601; 
Matter of Sabin, 117 Misc. 656, 191 
NYS 766. 


“A motion is simply an application 
made in a pending or proposed action 
or special proceeding, and must de- 
pend for its granting upon its rele- 
vancy to the main litigation.” Diétz 
v. Dietz, 138 App. Div. 283, 286, 122 
NYS 1063. 

Slit Ine re etter, 78 Nel oy.) O01: 
Matter of Sabin, 117 Misc. 656, 191 
NYS 766. See also cross references 
supra p 462. 


sa) In” re Jetter, ‘78 IN: -Y. 601. 
And see infra § 15. 

83. See cross references supra 
p 462. See also Judgments § 421 et 
seq. 

{a] Motions for judgment.—The 


substantial and final relief obtainable 
under the practice in some jurisdic- 
tions by a motion for judgment based 
upon the pleadings or the pleadings 
and affidavits is treated elsewhere. 
See Pleading [31 Cyc 604-669]; and 
N, -Y¥. Civ.) Pract. Rules; rules 106— 
114. 

84. See passim §§ 14-17. 
Libby v. Rosekrans, 55 Barb. 
(N. Y.) 202; State v. Springer, 40 
Witahe4e Ti 21 Px 976: 

{a] In Indiana a motion to modify 
and restate conclusions of law is not 


recognized. Steel v. Yoder, 58 Ind. 
A. 633, 108 NE 783. 
86. Ala.—McDowell v. Mitcham, 


37 Ala. 417. 
Cal.—Gordon v. Clark, 22 Cal. 5383. 
Ga.—Leonard v. Collier, 53 Ga. 387. 


MOTIONS AND ORDERS 


an 6eé 


A motion 


La.—Smith v. 
Ann. 145, 

N. Y.—Leonard vy. Columbia Steam 
Nav. Co., 84 N. Y. 48, 38 AmR 491; 
De Lavallette v. Wendt, 75 N. Y. 579, 
31 AmR 494; Beers v. Shannon, 73 
N. ¥. 292; Kraushaar v. Meyer, 72 
N. Y. 602; Reeder v. Sayre, 70 N. Y. 
180, 26 AmR 567; Walbridge v. James, 
66 N. Y. 639; Cole v. Tyler, 65 N. Y. 
Wee Career v. Lansing, 64 Ney. Alt: 
Union Nat. Bank v. Kupper, 63 N. Y. 
617; Campbell v. Seaman, 63 N. Y. 
568, 20 AmR 567; Peo. v.. Goff, 52 
N. Y. 434;- Moran v. Chase, 52 N. Y. 
3465) Patten v.. Stitt, SOR INS 2M. 4b91; 
Binsse v. Wood, 37 N. Y. 526; Buck 
v. Remsen, 34 N. Y. 383; Ingersoll v. 
Bostwick, 22 N. Y. 425; Howland v. 
Howland, 20 Hun 472; Young v. At- 
wood, 5 Hun 234; Marble v. Lewis, 53 
Barb. 432, 86 HowPr 337; Sharp v. 
Wright, 35. Barb. 236; Cochran v. 
Gottwald, 41 N. Y. Super. 317; Sluy- 
ter v. Williams, 31 N. Y. Super. 215, 
35 HowPr 109; New York v. Lyons, 
1 Daly 296, 24 HowPr 280. 


McWaters, 7 La. 


Wis.—Hungerford v. Cushing, 2 
Wis. 416. 
Musselman v. Manly, 42 Ind. 


88. Kelly’s Succ., 157 La. 585, 102 
S 678. 

[a] Thus, where the petitioner 
for sale and partition of property of 
succession refused to sign the act 
of sale and partition, a proceeding by 
rule to show cause why he refused to 
sign was proper, the signing being 
incidental to the action and not the 
initiation of an original action to 
compel specific performance by rule. 
Kelly's Suce., 157 La. 585, 102°S 678. 

29. McMichael v. Kilmer, 20 Hun 
176 fapp dism 85 N. Y. 628 mem]. 

[a] Thus, where the opinion of 
the court was sought as to whether 
an arrest under an execution would 
be valid and the moving papers stated 
that the party desired to have tne 
question passed upon by the court 
before taking responsibility for mak- 
ing the arrest and possibly incurring 
liability for false imprisonment, the 
court declined to express an opinion. 
McMichael v. Kilmer, 20 Hun 176 
[app dism 85 N. Y. 628 mem]. 

90. See Judgments § 421 et seq; 
and infra this note. 

[a] Illustrations. — This method 
may be pursued to obtain: (1) A dec- 
laration as to the beneficial owner- 
ship of land. Carriere v. Capital 
Trust Corp., (Alta.) [1924] 2 West 
Wkly 740. (2) The construction of 
a will (In re Walsony 28 Ch. D. 457; 
461 [Pearson, J., saying, in’ reference 


‘to a rule (Rule 8 order 55) similar 


to that in Manitoba: “the rule, as I 
understand it, is this, that if there 
be a simple question—as to whether 
or not a legacy has failed... or any 
isolated question of that kind, the 
decision of which would at once set 
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procure leave of court when necessary to any con- 
templated step,*7 or to require the performance of 
an act incidental to the main action.*® 
made simply to obtain the opinion of the court, and 
which does not ask that any order be made or action 
taken, will not be entertained.*® 

In some of the Canadian provinces and in England 
originating notice’’ of motion is employed for 
determining certain substantial rights.°° 

[§ 16] C, Appropriateness of Motion or Other 
Remedy—l. Generally. Although it has been held 
that the remedy by motion is not necessarily barred 
by the existence of another remedy,®! such as a 
remedy by action®? or by 
action,®® and, on.the other hand, that a common- - 
law remedy by action is not excluded by a statutory 
remedy by motion,®* the general rule is that a motion 
is appropriate only in the absence of a remedy by 
regular pleadings,®® and cannot be used in lieu of 
a suit for enforcing a distinct legal right.%° 


A motion 


the pendency of such 


A mo- 


at rest all differences between all the 
parties taking under the will, the 
Court... ought to decide those ques- 
tions separately and apart from any 
administration”’]; Re Crichton Est., 
23 Man. 594, 183 DomULR 169, 25 West 
LR 18, 4 WestWkly 1184 [on a de- 
termination as to whether a legacy 
violates the rule against perpetui- 
ties]; Re Dion, 23 Man. 549, 12 Dom 
LR 831, 24 WestLR 701, 4 WestWkly 
942 [determination proper under M. 
Kk. B. Act, rule 994 but not on a mo- 
tion under the Trustee Act (Rev. 
Ste is O27 ci Oe kee Roronitom ibe 
Co., 48 Ont. L. 319, 56 DomLR 269) 
(3) or other instrument (Re Toronto 
R. Co., supra). (4) In Ontario un- 
der Consolidated Rules (1913) rule 
604, providing that “where the 
rights of any person depend upon the 
construction of any deed, will or 
other instrument, he may apply by 
originating notice, upon notice to all 
persons concerned, to have his rights 
declared and determined,’ a motion 
for a declaratory order of the court 
is not justified when there is no right 
of applicant either invaded or 
threatened or requiring some imme- 
diate remedy or relief. Re Toronto 
R. Co., supra. 

91. Price v. Shelby Cir. Ct., Hard: 
sree 254; Moore v. Muse, 47 Tex. 


[a] Remedy by motion is to be 
encouraged where it is as well calcu- 
lated to do complete justice as the 
other remedies (Price v. Shelby Cir. 
Ct., Hard. (Ky.) 254), (2) but not any 
further (Bartlett v. Humphreys, 
Hard. (Ky.) 513; Price v. Shelby Cir. 
Ctsupna). 

92. Moore v. Muse, 47 Tex. 210 
(remedy by motion more speedy, eco- 
nomical, and efficacious). 

[a] Discretion of court.—Where 
the relief sought may be granted on 
motion or in an action, it is dis- 
cretionary with the court to refuse to 
settle the litigants’ rights on motion. 
Metropolitan Kl. R. Co. v. Johnston, 
84 Hun 83, 32 NYS 49 [aff 158 N. Y. 
739 mem, 53 NE 1128 mem]. 

93. Phillips v. Wheeler, 67 N. Y. 
104 (where it is discretionary with 
the court to grant relief upon the 
motion during the pendency of the 
action). 

94. Carter v. Sympson, 8 B. Mon. 
(Ky.) 155; Tull v. Geohagen, 3 J. J. 
Marsh. (Ky.) 377; Hamilton vy. Com. 
SD Eee VnOnn Citys) weil 

95. Hall Oil Co. v. Barquin, (Wyo.) 
BASIE Ae? PASI, 
es, Ill._—Day v. Graham, 6 MI1l. 

Mich.—Lyon y. Smith, 66 Mich. 
676, 33 NW 758. 

Miss.—Gridley v. Duncan, 16 Miss. 
456; Flournoy v. Smith, 4 Miss. 62. 

N. Y.—Goddard v. Stiles, 90 N. Y. 
199; Rhodes v. Dutcher, 6 Hun 458; 
Adams v. Elliott, 1 HowPr 220. 
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tion is not available to determine the merits of the 
cause moved in,®’ unless expressly allowed by law.°® 
Nor can a motion be employed to obtain relief 
properly within the function of an appeal.°® 

[§ 17] 2. Gravity and Difficulty of Questions In- 
volved. Ordinarily the court should try and deter- 
mine the issues both of law and fact arising upon 
a motion; but where grave and difficult questions 
of law or doubtful questions of fact are presented, 


MOTIONS AND ORDERS 


by action.? 


[§§ 16-18 


the court, in the exercise of sound discretion, should 
refuse to consider and decide them in that summary 
manner, and should leave the party to his remedy 
Constitutional questions should not be 
determined on motion,* and generally a question of 
jurisdiction will not be determined in this summary 
manner,‘ but a motion has been entertained to de- 
termine a question of jurisdiction which is collateral 
or preliminary to the issues.® 


Iv. JOINDER OR CONSOLIDATION OF MOTIONS 


[§ 18] In order to minimize practice motions and 


save the time of the courts and 


gants,® some practice statutes,’ which are permis- 


N. C.—Wilson v. Sykes, 84 N. C. 
215; Walton v. Walton, 
26. 

N. D.—State v. Rose, 4 N. D. 319, 
58 NW 514. 

Oh.—Euston v. Pendleton St. R. 
Co..-2 Cine: Super, 64. 

{a] Illustrations. — (1) Legal 
claims cannot be finally determined 
on motion and affidavit. Lyon v. 
Smith, 66 Mich. 676, 33 NW 753. (2) 
Proceedings to recover an amount or 
money should ordinarily be by action 
and not by motion. Matter of Baltes, 
51 App. Div. 491, 64 NYS 613; Curtis 
v. Engle, 4 Edw. (N. Y.) 117; Causey 
v. Snow, 120 N. C: 279; 26 SE 775. 
(3) A claim for money which has not 
been adjudicated or stipulated cannot 
be enforced by motion, and to war- 
rant a set-off on motion both claims 
must have been determined by bind- 
ing adjudications. Goddard vy. Stiles, 
90 N. Y. 199. (4) Since the county 
treasurer is not an officer of the su- 
preme court, he cannot be required 
by a motion in special term to pay 
over money deposited with him by 
mistake for the purpose of discharg- 
ing a mechanic’s lien, an action 
against him being necessary. Mat- 
ter of Scarsdale, 159 App. Div. 912 
mem, 144 NYS 450. (5) An agree- 
ment in relation to the subject of a 
pending action must be enforced by 
action and cannot be enforced by mo- 


tions! “Phillipsaive) Wicks; 7380 Nin ¥: 
Super. 74. 
[b] In Ontario, under Consoli- 


dated Rules (19138), rule 600, an or- 
iginating notice will not lie for an 
order that applicant be awarded 
judgment for money found by the 


surrogate court to be due him. Re 
Smith, 17 OntWN 563. 

97. Conn.—Howard v. Waldo, 1 
Root 538. 


Mich.—Peo. v. Calhoun Cir. Judge, 
24 Mich. 408. 

Mo.—Bloss v. Tacke, 59 Mo. 174. 

N. Y.—Pignolet v. Geer, 24 N. Y. 
Super. 626, 1 AbbPr 264; McGuin vy. 
Cace, 9 AbbPr 160. 

Wis.—Morse y. Stockman, 65 Wis, 
36, 26 NW 176. 

Wyo.—Hall Oil Co. v. Barquin, 237 
P 255; Reid v. Fillmore, 12 Wyo. 72, 
73 P 849. 

{a] Thus (1) the contest of an al- 
leged compromise and payment pre- 
sents a question which cannot prop- 
erly be tried upon motion and affi- 
davit. Peo. y. Calhoun Cir. Judge, 
24 Mich. 408. (2) Adverse claims of 
title to land cannot be determined 
upon affidavits on an application to 
be made a party in an action for par- 


tition. Morse vy. Stockman, 65 Wis. 
36, 26 NW 176. 

98. Thomas v. Bourgeat, 6 Rob. 
(La.) 435. 

99. McMahon v. Pugh, 62 S. C. 506, 
40 SE 961; Attna L. Ins. Co. v. Mc- 
Cormick, 20 Wis. 265; Spafford v. 
Janesville, 15 Wis. 474. And see Ap- 


peal and Error §§ 67 et seq, 129 et 
seq; Judgments § 436 et seq. 
Propriety of remedy in vacating or- 
der see infra § 247. 
1. Jackson v. First State Bank, 
21 S. D. 484, 113 NW 876. 


80) NaC; 


expense to lti- 


{a] Determination on oral testi- 
mony.—Conflicting questions of fact 
may be determined on motion where, 
unaer the practice, the witnesses are 
examined and cross-examined in open 
court. Chapman v. Blakeman, 31 
Kan. 684, 3'P 277: 

2. U. S.—Pennsylvania Steel Co. 
v: New York City R. Co., 165 Fed. 
467. 

Kan.—Chapman v. 31 
Kan. 684, 3 P 277. 


24 Mich. 408. 

N. Y.—Brush vy. Jay, 113 N. Y. 482, 
21 NE 184; Goddard v. Stiles, 90 N. Y. 
199; Hackley v. Draper, 60 N. Y. 88; 
Hill v. Hermans, 59 N. Y. 396; Con- 
rad v. Conrad, 123 App. Div. 384, 107 
NYS 1093; Oswego First Nat. Bank 
v. Dun, 29 Hun 529, 4 NYCivProe 378 
[rev on other grounds 97 N. Y. 149, 
49 AmR 517]; Rhodes v. Dutcher, 6 
Hun 453; Dietz v. Dietz, 2 Hun 339, 
4 Thomps. & C. 565, 48 HowPr 114; 
Phillips v. Wicks, 38 N. Y. Super. 
74; Redmond v. Dana, 16 N, Y. Super. 
615; Mutual L. Ins. Co. v. Belknap, 
19 AbbNCas 345; McLean v. Tomp- 
kins, 18 AbbPr 24; In re New York 
BE). eReiiCo., 963 sHowPrj 145) Peon ws 
Erie R. Co., 54 HowPr 59; Iselin v. 
Port Royal R. Co., 6 NYWklyDig 130; 
Hawselt v. Vilmar, 3 NYWklyDig 31; 
Camp v. McCormick, I Den. 641. 

S. C.—Hall v. Moreman, 14 S. C. 
L. 477. 

S. D.—Jackson y. First State Bank, 
21 S. D. 484, 487,.113 NW 876. 

Man.—McGreevy v. Murray, 22 
Man. 78, 1 DomLR 289, 19 WestLR 
947, 1 WestWkly 758. 

Que.—Archambault v. Alaska Fea- 
ther, ete}, Co:;. Ltd.,*17 -Que. Pr: 376: 

“In cases of doubt and difficulty, 
where the court is called upon to 
weigh contradictory testimony and 
determine the credibility of witness- 
es, it may, in the absence of any 
statutory inhibition, direct a refer- 
ence or submit the issues of fact 
to a jury... Lor] require such ques- 
ticns to be determined by an _ or- 
dinary action.” Jackson vy. First 
State Bank, supra. And see infra 
§§ 130-132. 

[a] Determination not favored.— 
The determination of questions -of 
fact on ex parte affidavits is not fa- 
vored. Decorative Stone Co. v. West- 
chester County Bldg. Trades Council, 
Be Esa) 123. 

[b] Illustrations of questions not 
properly disposed of on motion.—(1) 
A defense to an action against an in- 
dividual on the ground that the suit 


Blakeman, 


alhoun Cir, Judge, 


was in reality against the state. Il- 
linois Cent. R. Co. v. Adams, 180 
Uy Ss 28, 21 9SCt 2bd5) 45 Tied) 4110. 


(2) An issue of fraud raised by con- 
flicting affidavits. Shuman y. Strauss, 
52 N. Y. 404; Stern v. Meyer, 9 Misc. 
102, 29 NYS 34. (8) A proceeding 
to secure the transfer of a patent 
based on a previous judgment, but 
requiring proof of extraneous facts. 
New Haven Sand Blast Co. v. Dreis- 
bach, .104 Conn. 322, 183 A 99. (4) 
Question as to whether a vessel was 
government property under a char- 
ter. Cartwright v. Othello, 5 F. Cas. 


sive and not mandatory,® and are to be interpreted 
liberally to accomplish the purpose intended,® au- 
thorize the joinder in a motion of several kinds 


INO. 23483 ie Bent (CUA GSi)re 43 aca) 
Question of a fraud or irregularity in 
a confession of a judgment. Hall v. 
Moreman; 14 S. (Gy Tn) 477. 916) ok 
is not the policy of the Court to va- 
cate on a chamber application a ca- 
veat based on a prima facie valid 
document, when such intricate ques- 
tions of fact are raised as in this 
case. Such an involved issue cannot 
be satisfactorily inquired into and 


determined on affidavit evidence.” 
McGreevy v. Murray, 22 Man. 78, 1 
DomLR 285, 19 WestLR 947, 1 


WestWkly 758. 

[c] Motion to order a judgment 
satisfied should not be entertained. 
Union Surety, etc., Co. v. Sire, 34 
Mise. 221, 68 NYS 943; Van Etten v. 
Hasbrouck, 4 NYSt 803. 

[dad] Settlement of scope of judg- 
ment.—“The motion would have been 
a proper procedure for the settle- 
ment of the scope of a former judg- 
ment had it involved merely the con- 
struction of the judgment in the light 
of the facts already of record. But 
where it is necessary to go outside 
the record for facts, and to have in- 
dependent relief granted based upon 
those facts, the matter should be 
brought to the attention of the court 
in the method provided by our law 
for the institution of all civil ac- 
tions.” New Haven Sand Blast Co. v. 
peeebaeh, 104 Conn. 322, 133 A‘ 99, 

[e] Order providing for determi- 
nation on trial—Where an order 
overruling a motion, made in cham- 
bers, to transfer the case to another 
county, on the ground that defend- 
ant resided in such county, provided 
that the question of residence should 
be determined in regular session on 
answer, it was improper to decide 
the question on motion made before 
the case was called for trial. China v. 
Courtney, 85 S. C. 245, 67 SH 234. 


3. Brien v. Clay, 1 E. D. Smith 
(N. Y.) 640; Reid v. Fillmore, 12 
Wyo. 72, 73 P 849. 

4, Keasbey, ete., Col va ihitip 


Carey Mfg. Co., 110 Fed. 747; Lands 
v. Cargo of 227 Tons of Coal, 4 Fed. 
478; Cartwright v. Othello, 5 F. Cas. 
No. 2,483, 1 Ben. 43; Cushing v. Laird, 
6 F. Cas. No. 3,508, 4 Ben. 70; Den- 
nistoun y. Draper, 7B. Cas. No. 3,804, 
5 Blatchf. 336; Sands View AL Cargo, 3 
ING SIE AE RSYRIT 

[a] In New York the general 
equitable powers of the surrogate’s 
court cannot be examined upon a mo- 


tion. Matter of Sabin, 117 Misc. 656, 
191 NYS 766. 

5. Callender vy, Painesville, etc., 
Re Coyed Ons te5i'6: 


6. Behrman v. Pioneer Pearl But- 
ton Co., 190 App. Div. 848, 181 NYS 
59; Chapman y. Read, 149 App. Div. 
52, 138 NYS 625, 3 NYCivProcNS 
273; Bald v. Kuhnert, 166 NYS 84. 

7. See statutory provisions. 

8. Fiorello v. New York Protest- 
ant Bpiscopal City Mission Soc., 217 
App. Div. 510, 217 NYS 401. 

9. Chapman v. Read, 149 App. Div. 
52, 1383 NYS 625, 3 NYCivProcNS 
Aig Thorburn y. ‘Mitchell, 1955. pi 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 18-19] 


of relief,1° provided each kind of relief is separately 
But the alternate joinder of motions 
based upon entirely different papers and upon mat- 


permissible. 


MOTIONS AND ORDERS 


Consolidation. 


ters wholly disconnected is not authorized.” 


[§ 19] A. In General. In the absence of special 
provision to the contrary,'® a motion may be made 
to any branch of the court in which provision is 

made for hearing such motion and to any judge 
qualified to hear it,17 the particular provisions and 
rules as to jurisdiction being of great diversity.1® 
Jurisdiction of the person and subject matter of the 
cause does not necessarily confer jurisdiction to 
make a given order;!® and a judge may be disquali- 
fied by bias and prejudice sufficiently shown.?° 
Courts of general jurisdiction have power to make 
effective whatever orders they are authorized to 


enter.?1 


New York appellate division has jurisdiction to 
grant any order or provisional remedy which has 


10. Wood v. Wood, 141 NYS 929; 
and cases infra this section. 

{a] In Nebraska it is provided by 
Comp. St. (1922) § 8669 that “several 
objects may be included in the same 
motion, if they grow out of or are 
connected with the action or pro- 
ceedings in which it is made.” 

[b] New York (1) Civ. Pract. Act 
§ 117 provides that: “The party mak- 
ing a motion may specify, in the no- 
tice thereof, one or more kinds of 


relief in the alternative or other- 
wise,’ etc. Harnandex v. Brookdale 
Mills, 119 Misc. 824, 198 NYS 277 


[aff 198 NYS 920 mem]. See Chap- 
man v. Read, 149 App. Div. 52, 133 
NYS 625, 3 NYCivProcNS 273 (de- 
cided under Code Civ. Proc. § 768). 
(2) Proceedings in surrogates’ courts 
are not governed by this section. Mat- 
ter of Sabin, 117 Misc. 656, 191 NYS 
766. 

[ec] Motions properly joined.—(1) 
Motion for bill of particulars, and 
motion to make the complaint more 
definite and separately to state and 
number the causes of action. Bar- 
rett Mfg. Co. v. Sergeant, 149 App. 
Div. 1,133 NYS 526. (2) Motion 
for judgment on pleadings, and mo- 
tion to vacate order for discovery. 
Chapman v. Read, 149 App. Div. 52, 
133 NYS 625,773) INY CivProcNS 7273. 
(3) Motion for leave to amend, and 
motion for issuance of supplemental 
summons. Harnandez v. Brookdale 
Mills, 119 Misc. 824, 198 NYS 277 
[aff 198 NYS 920 mem]. (4) Motion 
for leave to serve an “amended com- 
plaint’” and motion to serve a “sup- 
plemental complaint.” Markowitz v. 
Markowitz, 119 Mise. 609, 196 NYS 
828. (5) Motion to strike out cer- 
tain parts of the complaint, and mo- 
tion for dismissal of certain causes 
of action for improper joinder o1 
causes and of a party defendant. 137 
East 66th St., Inc. v. Lawrence, 118 
Misc. 486, 194 NYS 762 (6) Motion 
to set aside a notice for examination 
given under Civ. Pract. Act §§ 288-— 
290 on the ground that the answer 
creates no issue in respect of which 
the examination is sought, and for 
summary judgment under Civ. Pract. 
Rules, rule 113. Continental Se- 
curities Co. v. Interborough Rapid 
Transit OO, ells, WWLSeChe Ist amos INGYNS 
892 [aff 200 App. Div. 794 mem, 193 
NYS 903 mem (aff 235 N. Y. 133, 139 
NE 216)]. 

ll. UHarnandez v. Brookdale Mills, 
119 Misc. 824, 198 NYS 277 [aff 198 
NYS 920 mem]. 

12. Chapman v. Read, 73 Misc. 401, 
133 NYS 281 (defendant's motion for 
judgment on pleadings or for relief 
for an order for examination). 

13. State v. Moore, 57 Tex. 307; 
Auerbach v. Marks, 94 Wis. 668, 69 
NW 1001. 


V. JURISDICTION?*. 
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Two or more motions may be con- 


solidated'* where it will promote the convenience 
of court and suitors.'* 


been applied for without notice to the adverse party 
and refused by the supreme court or a justice 
thereof,” or to vacate or modify an ex parte order.”* 
Inasmuch, however, as the state constitution gives 
the appellate division the jurisdiction previously ex- 
ercised by the supreme court at its general terms”* 
and a general term had power to make any order 
which could be made by a special term,?° it would 
seem that the power of the appellate division to 
make orders must be equally broad.?°® 

Effect of consent. While consent will not confer 
jurisdiction in a case where the court has no juris- 


diction of the subject matter,?” consent may author- 


[a] Inherent power to consolidate. 
—‘‘No legal or practical objection is 
perceived to the consolidation of the 
several motions into one. The power 
to consolidate actions or motions, in 
a proper, case, is inherent in the 
court, to prevent a multiplicity of 
actions, to the distress of litigants 
and ‘the fruitless consumption of 
the time of the courts [see Actions 
§ 808 et seq]. The practical effect 
of such consolidation is to change 
the mode of trial or hearing, so that 
several cases or motions are disposed 
of by one trial or hearing.’ Auer- 
bach v. Marks, 94 Wis. 668, 673, 69 


NW 1001. 
14. See cases supra note 13. 
15. Cross references: 

Absence of jurisdiction see infra 
§§ 246, 274. 

Motion to amend, modify, or vacate 


order see infra § 247. 

Necessity of notice see infra §§ 41-45. 

16. See infra this section notes 
22-26; and §§ 20-22. 

17. Reade v. Halpin, 180 App. Div. 
157, 167 NYS 624. 

[a] In New York Civ. Pract. Act 
§ 115 provides, generally, that: “A 
motion must be made to a court or 
to a judge or justice thereof.” See 
Peo. v. Grant, 50 Hun 2438, 3 NYS 142 
(decided under Code Civ. Proc. §§ 
768, 769). 

{b] New York county appellate 
term is always in session for the pur- 
pose of hearing motions. In re Fred, 
151 NYS 229. 

18. See statutory provisions. 

[a] Special session held without 
notice.—An order of a county court 
at a special session is a mere nullity, 
if the record does not show that tne 
county court acquired jurisdiction by 
notice of such session as required by 
law and the inclusion in the notice of 
the subject to which the order per- 
tains 7 kirtleys iva CabellmCounty sCt., 
69. Ws, Ma. vd2t, (2 SE, A0r, 

{b] In New York, under Civ. 
Pract. Act § 328, providing that any 
party to an action may, by notice to 
the other, call for the admission of 
certain specific facts, a motion to 
compel full compliance with such no- 
tice is not within the jurisdiction of 
the special term but should be left to 
the discretion of the trial justice; the 
motions which may be made at the 
special term for motions in respect 
of such sections being only: First, 
for an extension of the time of the 
party receiving such notice to com- 
ply therewith; second, for permission 
to amend or withdraw an admission 
already made; third, for an order in 
extreme or unusual cases that the 
section should not be applied. Co- 
lonial Knitting Mills v. Hosiery Mfrs. 
Corp., 120 Misc. 558, 199 NYS 854 
[rev on other grounds 200 NYS 918 


ize a court or Judge to make an order which he could 
not otherwise make,?* and may operate as a waiver 


mem]. 
[c] In North Carolina (1) the 
clerk of the superior court is au- 


thorized to make all necessary orders. 
Sanderlin v. People’s Bank, 140 Fed. 
191 (applying North Carolina stat- 
ute). (2) Consol. St. (1919) § 909 
provides that “motions may be made 
to a clerk of a superior court, or to 
a judge out of court, except for a new 
trial on the merits.” (3) In probate 
matters jurisdiction of motions has 
been conferred upon the clerks of the 
Superior court. Brittain v. Mull, 91 
N. C. 498. And see Consol. St. (1919) 
§ 925. (4) Where, in special pro- 
ceedings before the clerk, issues of 
fact are joined, they must be certi- 
fied to the court in term for trial, but 
as soon as such issues are tried it is 
the province of the clerk and not of 
the judge to make orders in the 
arin Wharton v. Wilkerson, 92 N. 

[dad] In British Columbia a tocal 
judge of the supreme court which is 
of limited jurisdiction has no author- 
ity to make an order winding up a 


company. In re Kootenay -Brewing 
Comive By. Gr ase 

19. Stockyards Nat. Bank v. 
Bragg, (Utah) 245 P 966. 

20. State v. Lewis, etc., County 
Dist. iCti 33. Mont, 138 282, Ps os 
AnnCas 752. 

21. Los Angeles County v. Indus- 
tral ACC COonmmn, .5(@alen A) ieee 
7 

22. Civ. Pract. Act § 66, derived 


Gi ee upees from Code Civ. Proc. 

Exercise of power in specific in- 
stamces see cross references supra 
p 462. 

23. See infra §§ 248-251. F 

24., Const. art_Vi 8 Z, 

25. Mitchell v. Cropsey, 177 App. 
Div. 663, 164 NYS 336; Barkley v. 
New York Cent., etc., R. Co., 42 app. 
Div. 597, 59 NYS 742 [app dism 161 
N. Y. 647 mem, 57 NE 1103 mem]. 

26. Mitchell v. Cropsey, supra. 

27. Henry v. Hilliard, 120 N. C. 
479, 27 SEH 130. See also Courts 
§§ 101-104. 

28. Ill—Roby v. Title Guarantee, 
ete., Co., 166 Til. 336, 46 NE 1110. 

Nebr.—Royal Trust Co. v. Cortland 
Exch. Bank, 55 Nebr. 663, 76 NW 425. 

N. Y.—In re Wadley, 29 Hun 12. 

N. C.—Henry v. Hilliard, 120 N. C. 
479, 27 SE 130. 

Tenn.—Hergel vy. Laitenberger, 2 
Menns Chia zole 

10 


Eng.—Hookpayton v. ' Bussell, 


Exch. 24, 156 Reprint 340. 

And see infra § 20; and Courts 
§ 102. 

{a] Instances of effect of consent. 


—(1) By consent of all parties, an 
order which otherwise could only De 
made by the court on notice may 
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of all objections which might have been urged in 


opposition to the granting of the 


of course, as to parties not consenting.*° 

B. Court or Judge Out of Court.** 
Whether a motion for certain relief must or may be 
made to a court or to a judge out of court is a sub- 
ject usually regulated by statutes or rules of varying 
Except where the parties consent,** 
the rule is that a judge cannot make an order at 
chambers or in vacation unless expressly so author- 
ized,** and certainly not in a case where the motion 
is required to be made to the court.** 
an order which is 
authorized by statute to be made at chambers may 
be made by the court;’’26 and in the absence of 


[§ 20] 


provisions.°? 


(a4 


it is expressly provided that 


such authority a court order which 


be made at a special term adjourned 
to the judge’s chambers. In re Wad- 
leynei2.ouEhumn GNin Yeu 229 G2)" Wialene 
a case is transferred to a judge to 
be heard in a county other than that 
in which it is pending, by an order 
of court, made by consent of all par- 
ties, they cannot afterward be heard 
to dispute the right of such judge 
to act in the matter. Henry v. Hil- 
liard, 120 N. C. 479, 27 SH 130. 

29. Roby v. Title Guarantee, etc., 
Co., 166 Ill. 336, 46 NE 1110; James 
v. Cowing, 82 N. Y. 449; Macy v. Nel- 
son, 62 N. Y. 638; Crabtree v. Scheel- 
Key, 9 INT (Co 956, 25 (SE 707. 

30. Hergel v. lLaitenberger, 2 
Tenn, Ch. 251, 

31. Motion to amend, modify, or 
vacate order see infra §§ 248-251. 

32. See statutory provisions; and 
Judges §§ 88-96. 

[a] Where the statute authorizes 
a motion to be made to a court or a 
judge thereof, the motion may be 
made either to the court or to the 
judge at chambers. Cureton v. Dar- 
Santee Ce 22. 

[b]. New York.—(1) Civ, Pract. 
Act § 115 provides: ‘2. When the de- 
fendants have made default in ap- 
* pearing in an action or proceeding, 
any application or motion therein 
may be made to the court or to a 
judge or justice thereof out of court. 
8. Where any of tne defendants in 
an action or proceeding have ap- 
peared, all motions or applications 
thereafter made in such action or 
proceeding, except a motion made for 
an additional extension of time to 
plead, on two days’ notice, which may 
be made to a judge, and except where 
it is otherwise authorizea py law, 
must be made to the court, unless 
such defendants consent to the mak- 
ing of such motion on application to 
a judge or justice out of court.” (2) 
But by § 129 it is provided that “an 
order made by a justice of the su- 
preme court, out of court, shall not 
be void on the ground that a statute 
or rule, in terms or in effect, requires 
the motion therefor to be made to, 
or authorizes the order to be made 
only by, such court, unless the order 
be made outside of a county or ju- 
dicial district in which an applica- 
tion to the court for such order is 
authorized.” Under this and § 128, 
authorizing a chambers order to be 
made by the court, the distinction be- 
tween court orders and judge’s or- 
ders, when made by a justice of the 
supreme court, is abolished. Rock- 
wood v. Trop, 211 App. Div. 421, 207 
NYS ‘507. (3) Séction 126 provides: 
“In the first judicial district, a mo- 
tion which elsewhere must be made 
in court, may be made to a judge 
out of court, except for a new trial 
on the merits.’’ (4) Section 130 pro- 
vides: “1. An order in an action or 
special proceeding in a county court 
which a county judge may make out 
of court may be made without notice 
(except an order to stay proceedings 
which may be made only upon notice) 


MOTIONS AND ORDERS 


order,*® except, | 


In New York 


was required to 


by a justice of the supreme court, or 
by the county judge of any other 
county.” (5) Under a similar pro- 
vision (Code Civ. Proc. § 354) an ex 
parte order by a justice of the su- 
preme court extending in a suit in 
a county court defendant’s time to 
answer twenty days was valid. Ed- 
wards v. Shreve, 83 App. Div. 165, 
82 NYS 514. (6) Section 130 subd 2 
provides: ‘‘Where an order, In an ac- 
tion in any other court, may be made 
by judge of the court, out of court, 
and without notice, and the particu- 
lar judge is not specially designated 
by law, it may be made by any judge 
of the court in any part of the state; 
or, except to stay proceedings after 
verdict, report or decision, by a jus- 
tice of the supreme court, or by the 
county judge of the county where the 
action is triable or in which the at- 
torney for the applicant resides.” 

[ec] In Wyoming, under Comp. St. 
(1920) §§ 5730-5738, “the several dis- 
trict courts are declared by statute 
to be open at all times for the trans- 
action of certain business and the 
entry of certain orders, in addition 
to the terms provided for by law, 
so that an order authorized to be 
made and entered out of term be- 
comes a court order with the same 
effect, generally, as if made and en- 
tered in term.” Bouter v. Cook, 31 
Wyo. 3738, 881, 226 P 447. 

[d] In Nova Scotia, where a judge 
at chambers has power to grant an 
order, he may in place thereof grant 
a rule nisi returnable in term. Oakes 
V, Halitas:, 13 NS! 98: 

[e} Nature and propriety of cham- 
ber order.—An order by the judge 
of the district court, appointing a 
time and place for hearing an appli- 
cation to set aside a judgment, and 
leave to answer, is a chamber order, 
and may be made by a judge out of 
soe district. Marty v. Ahl, Minn. 

33. Royal Trust Co. v. Cortiana 
Exch. Bank, 55 Nebr. 6638, 76 NW 425; 
palewegs vy. Leak, 99° N. C:. 363, 6 SH 


384. Blair v. Reading, 99 Ill. 
See also Judges § 88 et seq. 

{a] In West Virginia, in the ab- 
sence of statute, a circuit court nas 
no power to enter an order in vaca- 
tion. McGibson v. Roane County Ct., 
954 W. Va. 338, 1219 Si 99: 

[b] In Saskatchewan (1) a motion 
which comes under the head of “con- 
tested business” cannot be made or 
heard during vacation, unless author- 
ized by the order of a court or a 
judge. Manufacturers L. Ins. Co. v. 
Walker, 25 WestLR 399. (2) But 
there are exceptions to this rule, as 
where the notice of motion is to set 
down a case for trial. Mills v. Har- 
ris, 19 DomLR 872, 7 WestWkly 215. 

35. Von Schmidt v. Widber, 99 Cal. 
511, 34 P 109; Matter of Newman, 
To. Caly 213, 16° P'887. (7 AmSRe 146: 
Loomis v. Andrews, 49 Cal. 239; Mer- 
rill v. Montgomery, 25 Mich. 73; 
Royal Trust Co. v. Cortland Excn. 


600. 


[§§ 19-21 


be made by a judge would be void;*’ but it has been 
held that a judge sitting on the bench at a term of 
court can issue a judge’s order, or the same judge 
upon retiring to the chambers without having ad- 
journed the term can issue a court order,** and that 
whatever a judge may lawfully do in chambers he 
may do at any other place in the distric¢ 

[§ 21] ©. Pendency of Cause*°—l. In General. 
Unless a motion is in the nature of original proc- 
ess,4! or is specially authorized by statute, as to 
permit a discovery of facts before the action is com- 
menced,*2 a motion is collateral to an action or 
special proceeding, and a court does not have juris- 
diction to entertain it either before the commence- 
ment of the suit*® or after its termination** as by 


$.39 


Bank, 55 Nebr. 663, 76 NW 425; In re 
Wadley, 29. Hun. (Ns Ye) 225. Inwme 
Bookhout, 21 Barb. (N. Y.) 348; Aiken 
v. Aiken, 96 Misc. 561, 160 NYS 876; 
Disbrow v. Folger, 5 AbbPr (N. Y.) 
53; Hunt v. Wallis, 6 Paige (N. Y.) 
371. See Peo. -v. Haverstraw, 151 
N. Y. 75, 45 NE 384 (drawing the 
distinction between a judge ana a 
court). See also Judges § 88 et seq. 

[a] A motion to set aside an order 
appointing a receiver is properly 
made to the court and not to a judge. 
Lippincott v. Westray, 6 NYCivProc 
74 


{[b] In Georgia, under Civ. Code 
(1910) § 5346, the hearing in the 
superior court on a rule nisi and the 
granting of a rule absolute, if tne 
facts on the hearing so authorize, 
shall be during ‘‘the sitting of the 
court,” namely, during the term of 
court, and the granting of a rule ab- 
solute in vacation is error. Tucker 
v. Huson Ice, ete., Works, 142 Ga. 83, 
82 SE 496. 

[c] In British Columbia, under 
Sup. Ct. Rules, marginal rule 559, a 
notice of motion must be made to 
the ccurt rather than to a judge in 
chambers. Barker v. Jung, [1919] 1 
WestWkly 13. 

36. Civ. Pract. Act § 128. 

37. Phinney v. Broschell, 80 N. Y. 
544; Heishon v. Knickerbocker L. Ins. 
Co., 77 N. Y. 278; Peo. v. Hegeman, 
L638’ App. “Diva 419, 4153". NYS Tae 
Lowerre v. Owens, 14 App. Div. 215, 
43 NYS 467; In re Knickerbocker 
Bank, 19 Barb. (N. Y.) 602; Aiken vy. 
Aiken, 96 Misc. 561, 160 NYS 876. 

38. Aiken vy. Aiken, 160 NYS 876. 

39. Murphy v. Herring-Hall-Mar- 
vin Safe Co., 184 Wed. 495. 

Orders of court and of judge de- 
ar and distinguished see supra 


40. Timeliness of motion as ques- 
tion of practice see infra § 26. 

41. The rule that a motion cannot 
be made before the commencement 
of an action does not apply in pro- 
ceedings not commenced by process, 
but by motion or petition, as in the 
case of an application for a writ of 
mandamus, prohibition, and other 
similar cases. See cross references 
supra p 462. 

Order to show cause as original 
process see infra § 70. 

42. See N. Y. Civ. Pract. Act 
§ 295; and other statutory provisions. 

43. In re Livingston, 34 ‘N. Y. 555, 
2 AbbPrNS 1, 32 HowPr 20; Freeman 
v. Young, 26 N. Y. Super. 666; Kat- 


tenstroth v. Astor Bank, 9 N. Y. 
Super. 632. 
44. Ill_—Cox v. Brackett, 41 Tl, 


222; Cook v. Wood, 24 Ill. 295. 


eee v. Richards, 19 Miss. 
N. Y.—In re Unerichie 2 0ieGN ys 


415, 94 NE 999; Matter ot Bohnet, 8 
App. Div. 293, 40 NYS 1140. 

N. C.—Albertson vy. Williams, 97 
N. C. 264, 1 SE 841; Morris v. White, 
96 N. C. 91, 2 SE 254; Murrill  v. 
Humphrey, 88 N. C. 138. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 21-24] 
the dismissal of the cause.*5 


trial, “ 
Solved: a7 


But the time in which 
the right to move exists may extend beyond the 
and the determination of the 
Nor is the action necessarily ended for 
this purpose when the judgment is entered ; Pee 1 ONBNE 
after judgment the court has no power to make an 
order for relief, which should have been included in 
the judement#® or affecting the substantial rights 


MOTIONS AND ORDERS 


issues in- 


of a party, other than for ‘the purpose of carrying 


[§ 23] A. In General. 


the action is pending.®® 


[§ 24] B. New York®*—1. Practice Rules. 
rule of practice, requiring that a motion on notice 
in an action in the supreme court must be made 


os: C.—Wright v. Herlong, 16 S. C. 

Wyo.—Reid v. Fillmore, 12 Wyo. 
72, 73 P 849. 

45. Hill v. Richards, 19 Miss. 194 
(after a cause is dismissed the juris- 
diction of the court over it ceases, 
and the court cannot properly en- 
tertain any motion in relation to its 
Subject matter). 

46. Reade v. Halpin, 180 App. Div. 
157, 167 NYS 624. 

47. Campbell v. (Tex. 
Civ. A.) 233 SW 532. 

48. Branch vy. Walker, 92 N. C. 87 
(the record stands open for a time 
for motions such as to set the judg- 
ment aside for irregularity or pe- 
cause of mistake, surprise, or ex- 
cusable neglect). 

49... Hahl_v. -Sugo, 169 N. Y. 109, 
62 NE 135, 88 AmSR 539, 61 LRA 226. 

50. In re Ungrich, 201 N. Y. 415, 
94 NE 999; Gardner v. Gardner, 87 
NeY 1143 Kamp veo Kamp,es9 Novy. 
212; Fellows Ve Heermans, 3 
AbbPrNS (N. Y.) 1. 

[a] The fact that an appeal is 
‘pending from a judgment does not 
authorize the entry of an order af- 
fecting a substantial right. In re 
Ungrich, 201 N.Y. 415, 194 NB 999. 

61. In’ re Ungrich, 2010 No2Y. 425, 
94 NE 999 (so stating). 

52. In re Ungrich, supra. See gen- 
erally Judgments §§ 470, 486. 

Motion to amend, modify, or vacate 
order see infra § 248 et seq. 


Richards, 


53. See statutory provisions. 

[a] In New York, under Civ. 
Pract. Act § 130, a supreme court 
justice may in certain cases make 
orders in actions of proceedings 
pending in a county court or other 

» court. 

54. Edwards v. Shreve, 83 App. 

Div. 165,°82 NYS 514; Parmenter v. 


Roth, 9 AbbPrNS (N. Y.) 385; Mer- 
ritt v. Slocum, 3 HowPr (N. Y.) ‘309; 
Thomas v. Raymond, 4 S. C. 347. 

{a] Failure to determine motion 
at term when submitted.—Where wa 
motion is submitted for decision dur- 
ing the term or in vacation, the court, 
by failure to determine the motion 
until the next term, does not lose 
jurisdiction so as_to require resub- 
mission. Reed v. Lane, 96 Iowa 454, 
65 NW 380. 


Motion to amend, modify, or va- 


cate order see infra § 248 et seq. 


See statutory provisions. 

In Idaho Rev. Codes § 4881 
provides: “Motions must be made in 
the county in which the action 1s 
pending, or any county in the same 
judicial district. Orders made out of 
court may be made by the judge of 
the court in any part of the state.’ 


55. 
[a] 


Exchange Nat. Bank v. Northern 
Idaho Pine lumber Co., 24 Ida. 671, 
(FeGey RUB Hs gs bed yee res 

[b] Im New York see _ infra 


§§ 24, 25. 


The place of making mo- 
tions is ete regulated in the various jurisdictions 
by statutes and rules of court usually requiring the 
motion to be made in the county or district in men 


VI. VENUE 


sz ) 


[42 C.J] 473 


the judgment into effect,°° or in those cases where 
special authority is given by statute.®! But this rule 
may not prevent the court from entertaining a mo- 
tion to set aside or correct a judgment.°” 

[§ 22] 2. In Court Where Motion Made. 
to possibly a few statutory exceptions®® the rule is 
that a motion in a cause must be made in that court 
alone where such cause is pending.®* 


Subject 


within the judicial district in which the action is 
triable or in a county adjoining the county in which 
it is triable,>’ but that, where the action is triable 
in the first or the eighth judicial districts, the motion 


must be made in the district where the action is 


The 


[c] In North Carolina (1) it ts 
provided that “motions must be made 
within the district in which the ac- 
tion is triable.” Consol. St. (1919) 
§ 909. (2) But a motion in a cause; 
as distinguished from a motion for 
an ancillary remedy, such as an ap- 
plication for an injunction or a re- 
ceiver, should be made in the county 
where the cauSe is pending. Atlantic 


Nat. Bank v. Peregoy-Jenkins Co., 
147, N. C..298, 61 SH68;. Moore -v. 
Moore, 131 N. C.-3%71; 42). SH 822 


Fienry) ivi, Elillijand, 120 Ni Ce sto, 2:7 
SEH 13; Parker v. McPhail, 112 N. C. 


502, 16 SE 848; Skinner v. Terry, 107 
NS ICA 103; °b2" BS ErshmaN ic Nell sive 


Hodges, 99 N. C. 248, 6 SE 127. (3) 
An order’made in a different county 
is invalid unless made on consent 
appearing of record. Atlantic Nat. 
Bank v. Peregoy-Jenkins Co., supra; 
Godwin v. Monds, 101 N. C. 354, 7 
SE 793. (4) As to whether a mo- 
tion may be made before the resident 
judge of the district rather than the 
judge riding the district, the objec- 
tion is to the venue and not the 
jurisdiction, and is waived unless 
raised. Crabtree v. Scheelky, 119 N. 
C756) 25 (SB 70% 

{[d] In Rhode Island a motion 
should be filed in the county where 
the suit was brought, although the 
court had ordered the papers trans- 
mitted to another county under Gen. 
L. (1909) e¢ 273. § 12, and had power 
to hear motions in such other county 
under c 287 § 8. Parker v. Superior 
CireZOeR Sle die 10 Orr Ares 052 

Iotion to amend, modify, or vacate 
order see infra § 248 et seq. 

56. Motion to amend, modify, 
vacate order see infra § 248 et seq. 


or 


Bet CIs "Prac: aoe rule 63 subd 
i(formerly Code (Civ. Proce’ 769ein 
part). 


58. Civ. Pract. Rules, rule 63 subd 
2 (formerly Code Civ. Proc. § 769 in 


part). 
{a] Rule applied to motion: (1) 
For extra allowance of costs. Hun v. 


Salter, 92 N. Y. 651. (2) To consoli- 
date actions. Dupignac v. Van Bus- 
kirk, 44 Hun 45, 7 NYSt 401 (the 
statute [now rule], providing that 
any motion in an action triable in the 
first’ judicial district shall not be 
made in any other district, prohibits 
a motion in another district to con- 
solidate an action triable there with 
one triable in the first district). (3) 
To remove receiver. Attrill v. Rocka- 
way Beach Impr. Co., 25 Hun (N. Y.) 
376. (4) To vacate notice for exami- 
nation before referee. Cohen  v. 
Mann, 118 Misc. 264, 193 NYS 199 (in 
an action brought in the first dis- 
trict, a motion to vacate a notice for 
the examination of defendant before 
a referee in the county of Albany 
must be made in the first district and 
cannot be made at the Albany special 
term). (5) To vacate notice of ex- 


triable,>* and that a motion on notice cannot be made 
in the first district in an action triable elsewhere,*® 
refers to motions made in an action that is pend- 


amination before trial. Reilly v. 
Reilly, 122 Misc. 821, 204 NYS 97. 
[b] Stay.—Where actions between 
the same parties were pending in 
New York County (first district), the 
special term of another county had 
no authority to grant an order stay- 
ing the proceedings in one of the ac- 
tions until the determination of an 
appeal from a denial of a motion to 


consolidate the actions. Delahunty 
v. Canfield, 106 App. Div. 386, 94 
NYS. 815. 


[ec] Motion by leave.—Under the 
Similar language of Code Civ. Proc. 
§ 769 it was said: “It is undoubtedly 
true that all motions in cases in the 
first judicial district must be made 
in that district; but as the motion in 
question was not a motion of right, 
but leave to make the same had been 
granted as a favor, the court making 
the order had a right to prescribe 
that the motion might be made else- 
where than in the district in which 
the case was triable.” Moser, etc., 
Malting Co. v. Lawrence, 60 Hun 137, 
139, 14 NYS 540. 

595 0 Civ™ “Pract. ca Rules series aos 
subd 2 (formerly Code Civ. Proc. 
$ 769 in part): 

[a] Bule applied to motion to ex- 
tend time for giving appeal under- 
taking. Wheeler v. Millar, 61 HowPr 
Nie Yq) 23,9162 

{[b] This provision is an express 
limitation of the powers of courts in 
the first district to hear motions in 
suits triable elsewhere, and after the 
pleadings and papers in an equity 
suit have been transferred to another 
county, no motion in the cause can 
be entertained in the first district. 
Harris) va Clark.) 10) Bowker, CNeeYe) 
415 (decided under similar language 
of Code Proc. § 401). 

[ce] Referee residing in another 
county.— Where an action, commenced 
and triable in a county other than the 
first district, is referred for trial to 
a referee residing in that district, 
and so described in the order, the 
place of trial is not thereby changed. 
Wheeler v. Maitland, 12 HowPr (N. 


Yeo) Sey 

An action previously begun in 
a district other than the first will 
not, on motion made in an action in 
the first district, be stayed or con- 
solidated with the second action, 
even though the two actions involve 
practically the same parties and sub- 


ject matter. Peaslee v. Miller, 119 
Mise. 452, 197. NYS 134. 
[e] Where a motion is neces- 


sarily made and entitled in several 
actions pending in different coun- 
ties and judicial districts, the rules 
stated in the text do not apply. 
Phillips v. Wheeler, 2 Hun 603, 6 
Thomps. & C. 306, 16 AbbPrNS 242 
[aff 67 N. Y. 104] (decided unaer 
Code § 401, which is in substance the 
same as Code Civ. Proc. § 769). 


ATA [420.52] 


ing®® or one that in some way relates to its pendency 
or procedure,®*+ and does not affect or control a 
motion which may be made in other proceedings 
succeeding the final determination and judgment in 


an action.®? 


Words ‘‘county in which’’ the action ‘‘ 


mean the place of trial.® 
action is triable.®4 


place of trial.% 


The words ‘‘action triable elsewhere’’ fairly im- 
port that no motion shall be made in the first district 


[§ 26] As regards jurisdiction, a motion may be 
made at any time during the history of the action; 
but failure to comply with a statute or rule requir- 
ing a particular motion to be made within a stated 
time is ground for denying the motion, and may 


Fina Phillips v. Wheeler, 67 N. Y. 
61. Phillips v. Wheeler, supra; 
Curtis v. Greene, 28 Hun (N. Y.) 294. 

62. Curtis v. Greene, supra. 

[a] A motion by a client to com- 
pel his attorney to surrender papers 
in a suit is not necessarily a motion 
in such suit, and may be made out of 
the district in which it is triable. 


Cunningham v. Widing, 5 AbbPr 
GNEYe ra 18! 
63. Askins v. Hearns, 3 AbbPr (N. 


Y.) 184; Chubbuck v. 
HowPr (N. Y:) 367. 
64. Erisman v. Pidcecock, 62 How 
ErViGN. ey.) 9327 -> Davison wv.s eowell, 
18 HowPr (N. Y.) 287; Chubbock v. 
Morrison, 6 HowPr (N. Y.) 367; In- 
glehart v. Johnson, 6 HowPr (N. Y.) 
80, CodeRepNS 216; Johnston vy. 
Bryan, 5 HowPr (N. Y.) 355, CodeRep 


Morrison, 6 


NS 46; Gould v. Chapin, 4 HowPr 
GNIS Ye) Mus 5: 
[a] Where the complaint names 


one county and the summons another 
as the place of trial, the venue of the 
action is fixed by.the complaint for 
the purposes of a motion. Goldstein 
Aa 73 App. Div. 545, 77 NYS 

[b] Where no place of trial is 
mentioned in the complaint, a motion 
with reference to this irregularity of 
the complaint may be made in any 
district within which the action is 
properly triable. Hotchkiss ve 
Crocker, 15 HowPr (N.’Y.) 336. 

[ec] Effect of change of venus.— 
(1) Under a former analogous stat- 
ute it was held that an action is 
deemed triable only in the county of 
the venue which may be that desig- 
nated in the complaint or the county 
to which the venue has been removed 
by order of the court. Bangs v. 
Selden; 13 HowPr (N. Y.) 3874. ..(2) 
But an order is not without jurisdic- 
tion, although at the same _ special 
term an order was made changing 
the place of trial to the proper 
county. BElting v. Dayton, 4 NYSt 
481 [app dism 106 N. Y. 666, 138 NE 
935]. (8) And it has been held that 
a motion was properly made in the 
district in which the venue was laid 
or an adjoining county, although the 
cause had been tried in another dis- 
trict by an order changing the place 
of trial. Gould v. Chapin, 4 HowPr 
(CN. Y.) 185, 2 CodeRep 107. 

[ad] A motion for change of venue 
must of necessity be made in the 
district where the county designated 
in the complaint as the place of trial 
is situated or an adjoining county. 
Bangs v. Selden, 13 HowPr (N. Y.) 
374 


[e] Motion to consolidate.—Under 
this rule a motion to consolidate may 
ye made anywhere in tne dIStrict 
containing the county in which either 


The county designated 
in the summons and complaint is the one where the 
The expression does not mean 
any county in which plaintiff might have laid the 


MOTIONS AND ORDERS 


district.°° 


Ex parte motion. 
tory restrictions,°? where notice is not required to 


Ch 
i 


[§§ 24-26 


in a cause in which the venue is laid in another 


In the absence of other statu- 


be given, a motion may be made elsewhere than in 
b 


is triable’’ 


the district in which the action is triable or in a 
county adjoining a county in which it is triable.®* 

[§ 25] 2. Waiver. Under language of the code of 
civil procedure, similar to that of the present prac- 
tice rule,®® it was held that the objection that the 


motion was made in the wrong county could be 


ground.’ 


ViI. TIME OF MOVING”? 


action is triable. Phillips v. Wheeler, 
6TISN, OY. 104; (Perey? vi0 Seward,> 6 
AbbPr (N. Y.) 326. 

[f] Showing as to venue.—It has 
been held that, in order to authorize 
the court to hear a motion, it is not 
necessary to show that it is made in 
scme county of the district of the 
place of trial or an adjoining county, 
but that if it is not thus made the 
fact may be shown in opposition to 
the motion, or, if not thus shown, 
may furnish the ground for a molion 
to be made in the proper place for 
vacating the order. Newcomb  v. 
Reed, 14 HowPr (N. Y.) 100 (constru- 
ing Code Proc. § 401). 

65. Askins v." Hearns, 3 AbbPr 
GNiPOY,) “P84 "Bangs viSeélden;? 13 
HowPr (NN: Y-.)) 163, 374 \[overr Pee=- 
bles v. Rogers, 5 HowPr (N. Y.) 208, 
3 CodeRep 213]; Chubbuck v. Mor- 
rison, 6 HowPr (N. Y.) 367. 

66. Canal Bank v. Harris, 19 Barb. 
CNSPY.) 587, 1 AbbProi92)) 10" How Pr 
452 (decided under the similar lan- 
guage of Code Proc. § 401). 

67. Civ. Pract. Rules, rule 63 subd 
3 [formerly Code Civ. Proc. § 769 in 
part] (authorizing a motion to be 
made in the county where applicant 
or other person to be affected thereby 
or the attorney resides); Civ. Pract. 
Act § 1380 (providing that, except in 
the first judicial district, a motion 
may be made in any county in the 
district in which is situated the 
county where the action is triable, or 
in a county in any other district ad- 
joining the county in which it is so 
triable). 

68. Silver Creek Bank v. Brown- 
ing, 16 AbbPr (N. Y.) 272, 24 HowPr 
609; Erisman vy. Pidcock, 62 HowPr 
(N. Y.) 327; Peebles v. Rogers; 5 
HowPr (N. Y.) 208, 3 CodeRep 213. 
““The provisions of [Code] § 769, 
which requires that motions in ac- 
tions triable in the first district shall 
be made in that district, only apply 
to motions made upon notice.” Hull 
v. Hart, 27 Hun (N. Y.) 21, 22 (where 
the order was held to be “an ex parte 
one’’). 

[a] The special term necessarily 
has a jurisdiction of a general char- 
acter to dispose of applications for 
orders in the course of legal proceed- 
ings and is not restricted to the dis- 
trict in which the court may be held. 
Hull v. Hart, 27 Hun (GN. Y.) 21. 


69. 'Code\:Civa’ Proc! 8 eo wiv: 
Pract. Rules, rule 68. 
70. Matter of Sherman, 76 Misc. 


45, 1883 NYS 931. See Rice v. Ehle, 
65. Barbs "GN. YS) 185 Sireveonman= 
other point 55 N. Y. 518] (decided 
prior to code of civil procedure). 
[a] Order to show waiver.—When 
the question as to the proper venue 
of a motion is waived, it should ap- 
pear by recitals in the order appealed 


waived” by failure to oppose the motion on that 


even defeat the jurisdiction,”® although there is 
sometimes authority for extending such time.’® 
matter of practice, 
shown for the moving party’s delay,’ motions based 
upon a mere irregularity may be denied unless made 


As 


unless satisfactory reason is 


from or in a stipulation to that effect, 
so that it will not come before the 
court on appeal to be disputed as a 
question of fact. Newhall v, Apple- 
ton, 46 N. Y. Super. 6. 


71. Peo. v. Anglo-American Sav., 
etce., Assoc., 115 App. Div. 692, 101 
NYS 270. 

72. Motion to amend, modify, or 
vacate order see infra § 252. 

73. See supra § 21. 

74. See cross references supra 
p 462. ; 

[a] Compliance with statute by 


giving notice.—Filing and serving 
notice of a motion within the time 
fixed by statute requiring the person 
to “appear in court and move” satis- 
fies the statute, although the motion 
is not brought on for hearing in open 
court until after the time has ex- 


pe: Conklin v. Johnson, 34 Iowa 
66. 
75.) Clark v., Crane, ( Cale 629% 
[a] Order extending time for giv- 


ing notice of a motion made after 
the time for giving notice has ex- 
pired is in excess of jurisdiction and 
is void. Clark v. Crane, 57 Cal. 629. 

76. Fiorello v. New York Protes- 
tant Episcopal City Mission Soc., 217 
App. Div. 510,°217 NYS 401. 

[a] In New York Civ. Pract. Act 
§ 98 gives the court the right to ex- 
tend the time in which any kind of 
motion may be made, unless that re- 
lief is such as is specifically pro- 
hibited by § 99 or other provision; 
but if not within this prohibition, 
extensions under § 98 should not be 
denied except for inexcusable laches. 
Fiorello v. New York Protestant 
Episcopal City Mission Soc., 217 App. 
Div. 510, 217 NYS 401. 

{b] In New Brunswick the court 
has no power to extend the time for 
giving the notice of motion, the 
statements of grounds of the motion, 
and the authorities relied upon re- 
quired by 42 Vict. c 8 § 10, beyond the 
term next after the term following 
the circuit at which the cause was 


ee Woodman y. Moncton, 20 N. 
‘77. O'Flynn v. Eagle, 7 Mich. 306: 


Gray ve Jones, 3) How PracNay. aie 
Ogdensburgh Bank v. Paige, 2 Code 
Rep (N. Y.) 67; Rogers v. Bigelow, 


10 Wend. (N. Y.) 5473 sButlersivs 
Mitchell, 17 Wis. 52. 
{a] Reason ‘for not noticing ap- 


pearing on face of record.—Where 
the reason for not noticing a motion 
at the earliest opportunity appears on 
the face of the record, no affidavit 
of excuse need be made. Kane v. 


Scofield, 2 Cai. (N. Y.) 368. 
[b] What to be considered in de- 
termining laches.— Proper regard 


should be had to the just claim of 
other business or terms of court and 
other material facts, in determining 


For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 26-27] 


promptly or at the first opportunity,’® and prior to 
the taking of the next step in the proceeding’? with | 


knowledge of such irregularity,®° 


ing with more strictness to motions of a merely 


[§ 27] A. Who May Move.** A party, over whom 
the court has acquired jurisdiction,*® or who submits 
to the jurisdiction®® and authority®’ of the court, 


whether a party has been guilty of 
laches in making a motion. Butler 
v. Mitchell, 17 Wis. 52. 

[c] What deemed sufficient ex- 
cuse.—(1) An affidavit by counsel, 
under whose direction an attorney of 
record is acting, showing that affiant 
had forgotten the day on which the 
term commenced, will be accepted as 
an excuse for not noticing a motion 
for the first day of the term. Bayard 
We vialcorm: 3 Cale “Neo. 102s C2) 
That a motion was previously no- 
ticed for a term which adjourned un- 
expectedly, and was thereafter no- 
ticed at the earliest practicable day 
of another term, is a sufficient excuse 
for not noticing it earlier. Whippie 
v. Williams, 4 HowPr:(N. Y.) 28. 

78. Ga.—Beall v. Blake, 13 Ga. 
217, 58 AmD 513. 

Ill.— Grand Lodge Brotherhood L. 
F. v. Cramer, 164 Ill. 9, 45 NE 165. 

Me.—Smith v. Davis, 38 Me. 459, 

Md.—State v. Gittings, 35 Md. 169. 


Mass.—Com. Vv. Schaffner, 146 
Mass. 512, 16 NE 280. 
Mich.—O’Flynn v. Hagle, 7 Mich. 


306; Johnson v. Johnson, Walk. 309. 

N. H.—Crawford v. Crawford, 44 
N. H. 428. a 

N. Y.—Lawrence y. Jones, 15 Abb 
Pr 110; Persse, etc., Paper Works v. 
Willet, 14 AbbPr 119; Jones v. U. S. 
Slate Co., 16 HowPr 129; Reddy v. 
Wilson, 9 HowPr 34; Cagger v. Gard- 
ner, 1 HowPr 142; Ogdensburgh Bank 
v. Paige, 2 CodeRep 67; Rogers v. 
Bigelow, 10 Wend. 547; Doty v. 
Russell, 5 Wend. 129; Anonymous, 5 
Wend. 82: McEvers v. Markler, 1 
Johns. Cas. 248; Cowman vy: Lovett, 
10 Paige 559; Brasher v. Van Cort- 
landt, 2 Johns. Ch, 242. 

Tex.—Howard v. Crawford, 21 Tex. 
09. 

Vt.—Pollard v. Wilder, 17 Vt. 48. 

Man.—Landed Banking, etc., Co. v. 


Douglas, 2 Man. 221 (recognizing 
rule). : 
79. Beall v. Blake,’13 Ga. 217, 58 


AmD 5138;, Peo. y. Cloud, 50- Ill. 439; 
Strone— v.. Strong, 27 N. Y. Super. 
621, 1 AbbPrNS 233. 

fa] Thus a motion to quash serv- 
ice (1) is waived by a prior plea in 
abatement on the same_ ground, 
Grand Lodge Brotherhood L. Ff v. 
Cramer, 164 Ill. 9, 45 NE 165. (2) A 
motion to quash for defects in the 
writ or service thereof must be made 
within the time limited for pleading 
in abatement. Smith v. Davis, 38 
Me. 459; Mace v. Woodward, 38 Me. 
426; State v. Gittings, 35 Md. 169; 
Com. v. Schaffner, 146 Mass. 512, 16 
NE 280; Crawford v. Crawford, 44 
N. H. 428; Howard v. Crawford, 21 
Tex. 399;, Pollard_v.. Wilder, 17° Vt. 
48 


{b] Motion timely if prior to next 
step.—It has been held that, while 
a motion based upon an irregularity 
must be made within a reasonable 
time, the party has all the time to 
move that he is allowed for taking 
his next step in the cause. Landed 
Banking, ete., Co. v. Douglas, 2 Man. 
221. 

80. New York v. Lyons, 1 Daly 
(N. Y.) 296, 24 HowPr 280; Peo. v. 
Albany, etc., R. Co., 8 AbbPrNS (N. 
Vo etucelol, poo owl: 49m Pattie (bv 
Barb. 204]; Low v. Graydon, 14 Abb 
Pr (N. Y.) 443; Persse, etc., Paper 
Works v. Willet, 14 AbbPr (N. Y.) 
a 

“This principle of waiver of irreg- 
ularities in proceedings in actions, 


, example, 


MOTIONS AND ORDERS 


the rule apply- 


VIII. PARTIES 


cause.®9 


on the part of any party who might 
have taken advantage of them had he 
chosen to do so, by moving in the 
action afterwards as though the pro- 
ceedings had been regular, has been 
so long established in practice and is 
so well settled, that it admits of no 
doubt or question. The exception is 
that the waiver does not extend to 
irregularities of which the party was 
wholly ignorant when the subsequent 
steps were taken,” Peo. v. Albany, etc., 
R. Co., supra (irregularities known at 
the time of taking an appeal are 
waived as grounds for relief by mo- 
tion by the taking of the appeal). 

81. Leiferman v. Osten, 167 Ill. 93, 
47 NE 203, 39 LRA 156; Evans v. 
Bouton, 85 Ill. 579; Peo. v. Cloud, 50 
Ill. 489; Clifford v. Eagle, 35 Ill. 444; 
Miller v. Metzger, 16 Ill. 390; Kin- 
ney v. Bauer, 6 Ill. A. 267; Wade v. 
Wade, 81 Vt. 275, 69 A 826. 

82. Peterson v. Metropolitan Nat. 
Bank, 88 Ill. A. 190; Doty v. Russell, 


5 Wend. (N. Y.) 129; Callagan» v. 
Hallett,e-1) ‘Cath “GN Ys.) 04,7 Coles 
C.. Cas! 179; Twine vy. Carey, (2) Ok1. 


249, 37 P 1096. 

{a] A jurisdictional question, for 
is not waived by delay in 
making the motion. Bulkley v. Bulk- 
ley, 6 AbbPr (N. Y.) 307; Twine ‘v. 
Carey, 2 ‘Okl. 249,:37 P1096. 

[b] The vacating of void orders 
is not governed by the rule. Peter- 
son v. Metropolitan Nat. Bank, 88 Ill. 
A. 190. : 

[ec] Although an irregularity is 
such that it affects a substantial 
right, a delay of seven months in 
making a motion based on such ir- 
regularity is fatal. Patterson v, 
Graves, 11 HowPr (N. Y.) 91. 

83. Cal.—Gordon v. Clark, 22 Cal. 


533) 

La.—Gamble v. McClintock, 9 La. 
Ann. 160; Ledoux v. Smith, 4 La. 
Ann. 482; Tear v. Chambers, 2 La. 
Ann. 870. 

Mass.—Com. Vv. Hallahan, 143 
Mass. 167, 9 NE 523; Com. v. Do- 


herty, 116 Mass, 13; Com. v. Legassy, 
113 Mass. 10. 5 
Ss. C-—State v. Rankin, 3 S. C. 438, 
16 AmR 737; Craven v. Rose, 3 S. C. 
72; Hanks v. Ingram, 18 8S. C. L. 440. 
Wash.—State v. Moss, 13 Wash. 
42°49 PP 622; 438 0 P Pons. 


Wis.—Northwestern Iron Co. vv. 


Gentral’ Trust Co, 90 Wis!’ 570,) 63 
NW 752, 64 NW 323. 
84. Motion to amend, modify, or 


vacate order see infra § 255. 
Right of amicus curie see Amicus 
Curie §§ 5-138. 


85. Lyle v. Smith, 13 HowPr (N. 
Y.) 104. 
{a] A party who ‘has not been 


served but has been made such by 
filing notice of lis pendens may make 
a motion in the cause. Lyle v. Smith, 
13 HowPr (N. Y.) 104. 

[b] A motion made by one simul- 
taneously with his becoming a party 
to an action under an order of court 
is considered to have been made after 
he became a party, and is not pre- 
mature. National German-American 
Bank v. St. Anthony Park North Real 
eee Impr. Co., 61 Minn. 359, 68 NW 
1068. 

86. Robertson v. Hastman, 7 Terr. 
L. 210. 

{a] In Northwest Territories a 
defendant before appearance has no 
standing to make any motion to the 
court except the motions specified in 
Judicature Ordinance, rule 87, Court 


[42°C] B75 


dilatory nature’! than to motions for relief affect- 
ing the substantial rights of the parties.*? 
which should properly be made in the trial court 
cannot be made for the first time on appeal.** 


Motions 


and who has an interest in the relief sought,®®> may 
invoke the action of the court by a motion for proper 
But the general rule, supported by the 


Ord. (1898) ec 21, the reason being 
that a party must submit himself to 
the jurisdiction of the court before 
he can make any application to it. 
Robertson v. HEastman, 7 Terr. L. 
210. 

87. Rogers v. Paterson, 4 Paige 
GN, Y-.). 450; Johnson y. Pinney; 91 
Paige (N. Y.) 646, 19 AmD 459; 
Lane v. Ellizey, 4 Hen. & M. (14 Va.) 
504. 

[a] Party in contempt (1) of 
court may be disqualified to make a 
motion. Rogers v. Paterson, 4 Paige 
(N. Y.) 450; Johnson v. Pinney, 1 
Paige (N. Y.) 646, 19 AmD 459; Lane 
v. Ellzey, 4 Hen. & M. (14 Va.) 504. 
(2) Where there is merely a failure 
to comply with an interlocutory or- 
der, a party may nevertheless move 


to discharge the order for irregu- 
larity. Peltier v. Peltier, Harr. 
(Mich.) 19. (3) It is not error to 


entertain a motion of a party in con- 
tempt, as the court in its discretion 
may overlook the contempt, provided 
neither party is injured thereby. 
Whitman vy. Johnson, 10 Mise. 730, 


31 NYS 805. (4) Where the party is 
in contempt of another court, he 
may nevertheless make a motion 
which is a matter of favor. Strong 
v.i Strong. 28: INw! YeuSuper -6125 a1 
AbbPrNS 358. 

88 Jamison v. Tudor, 3 B. Mon. 


(Ky.) 355; Dickinson v. Benham, 12 
AbbPr (N. Y.) 158, 20 HowPr 343. 

[a] Rule applied.—(1) A defend- 
ant in an execution under which the 
land has been sold has no such in- 
terest in the irregularity of the 
sheriff’s deed to the purchaser as will 
authorize him to move to quash it 
for irregularity. Jamison v. Tudor, 
3. BioMon: (Kyo) 355) «(Cp cAn Tonder 
appointing a referee to take the 
deposition of a witness is a matter 
exclusively between the party obtain- 
ing the order and the person whose 
deposition is to be taken, and the 
latter only can move generally to 
have it vacated. Ramsey v. Erie R. 
Co., 57 Barb. 398, 8 AbbPrNS (N. Y.) 
174, 33 HowPrNS 62. . 

{[b] Assignment for benefit of 
creditors, made by a defendant, does 
not deprive him of the right to move 
to vacate a judgment and execution 
void for want of jurisdiction over his 
person. He is nevertheless interested 
therein. Dickinson v. Benham, 12 
AbbPr (N. Y.) 158, 20 HowPr 343; 
Lambert v. Converse, 22 HowPr 
GNE e265 

89. Ind.—Smith vy. Harris, 135 Ind. 
621, 35 NE 984. 

Ky.—Jamison v. Tudor, 3 B. Mon. 
355. 

Mich.—Peltier v. Peltier, Harr. 19. 

N. Y.—Rogers v. Paterson, 4 Paige 
450. 

Oh.—Callender v. Painesville, ete, 
R. Co., 11 Oh. St. 516; Modoc Soap Co. 
v. Brankamp, 5 OhNPNS 252. 

Va.—Lane v. Ellzey, 4 Hen. & M. 
(14 Va.) 504. 

N. W. Terr.—Robertson vy. East- 
man, 7 Terr. L. 210. 

“We think it a correct rule of 
practice that so long as a cause is 
pending in court any party has a 
right to present and file, in such 
cause, any paper that, upon its face, 
shows that it is connected therewith, 
and is of such character that the 
court could properly take action 
thereon and afford to'tae party any 
relief.” Smith v. Harris, 135 Ind. 
621, 633, 35 NE 984. 


476 [42 C.J.] 


weight of authority, is that a stranger to the suit 
cannot appear therein and make a motion,°° although 
he may be interested in the subject matter of the 
suit,®t unless his incapacity has been waived,®? or 
the motion is one made by a stranger for the purpose 
of being made a party to the suit.?8 
in some jurisdictions, however, permits any person 
interested in a suit to make a motion with reference 
to his interest whether he is a party or not.% 


MOTIONS AND ORDERS 


to move. 


The practice 


A 


court.°8 


person having no interest whatever is not entitled 


IX. FORM AND REQUISITES OF MOTION IN GENERAL? 


[§ 29] A. Oral or Written. 


90. Cal.—In re Aveline, 53 Cal. 
259. 

Ill. Canty v. Kelley, 154 Ill. A. 
283. 

Ind.—Case v. Case, 187 Ind. 526, 


37 NE 337; Piggott v. Kirkpatrick, 31 


Ind. 261. 
Ky.—Price v. Shelby Cir. Ct., Hard. 
254. 


Nebr.—Neitzel v. 48 Nebr. 
892, 67 NW 867. 

N. J.—Collins v. Kiederling, 87 N. 
J. Eq. 12, 97 A 948; Linn v. Wheeler, 
212N. J. Ba, 230: 

Pa.—Cassone v. Alyea-Nichols Co., 
3 Pa. Dist. & Co. 430. 


Lyons, 


Wis.—Ward Venn lark. Si6peeVWas: 
09. 

[a] Only on leave of court as 
matter of favor can a stranger be 
heard. Gelpeke v. Milwaukee, etc., 
R. Co., 11 Wis. 454. 

91. Price v. Shelby Cir. Ct., Hard. 


(Ky.) 254; Cassone v. Alyea-Nichols 
Co., 3 Pa. Dist. & Co. 430. 

{a] Where only an attorney in 
fact was a party, it was held that the 
principals could not make a motion. 
Cassone v. Alyea-Nichols Co., 3 Pa. 
Dist. & Co. 430. 

92. Neitzel v. Lyons, 48 Nebr. 892, 
67 NW 867. 

[a] Waiver by resisting on merits. 
—The objection that a stranger to 
the action has no standing to present 
a motion is waived where the par- 
ties to the action voluntarily appear 
after notice of motion and resist the 
same solely on its merits. Neitzel v. 
Lyons, 48 Nebr. 892, 67 NW 867. 


93. Linn v. Wheeler, 212N. J. Ea. 
231. 

94. Citizens” Ins. Co. v. Etchen, 
ti Wan, 9545, 207 P1825 Green sv. 


McMurtry, 20 Kan. 189; New Orleans 
Nat. Bank v. Raymond, 29 La. Ann. 
355, 29 AmR 335; Reid v Fillmore, 12 
Wyo. (AN iiss 2? 849: Jones v. Roberts, 
12 Sim. 189, 35 EngCh 161, 59) Re- 
print 1104. 

“This right of making and being 
heard on his motion, has also very 
properly been extended by courts to 
those having an interest in the sub- 
ject matter, though not parties.” 
Callender v. Painesville, etc., R. Co., 
11 Oh. St. 516, 520 [quot Modoc Soap 
Co. y. Brankamp, 5 ORNPNS 252, 
PESOS 

ty In New York (1) a motion 
may be denied where it appears on 
the face of the papers that it is not 
made on behalf of a party to the 
action. De Witt v. New York Cent. 
R. Co., 119 Mise. 456, 196 NYS 870 
[aff 198 NYS 909 mem]; Mayer .v. 
Flammer, 81 NYS 1062. (2) But 
“parties, other than parties to suits, 
are frequently allowed to address 
themselves to the equitable consid- 
eration of courts of law; as, for in- 
stance, judgment-creditors in other 
actions against the same defendants, 
on motions to set aside fraudulent 
judgments. Besides, in analogy to 
applications like the present, in fore- 
closure and partition suits in courts 
of equity, there is no reason why a 
person, not a party on the record, ad- 
dressing the equitable summary Jju- 
risdiction of a court of law, should 


not obtain the relief to which he 
would be entitled if he was a party.” 
Dwight’s Case, 15 AbbPr 259, 262. 
(3) A motion to set aside a judgment 
may be made by every person whose 
rights are injuriously affected by the 
judgment or proceedings under it, 
although he was not a party to the 
action. Kelly v. Werner, 34 App. Div. 
68, 53 NYS 1067; Gould v. Mortimer, 
16 AbbPr 448, 26 HowPr 167. 

[b] In Ohio (1) by Rev. St. 
§ 5121, one interested in a suit has 
the right to move. Modoc Soap Co. 
v. Brankamp, 5 OhNPNS 252. See 
Callender v. Painesville, ete, R. Co., 
11 Oh. St. 516, 520 (“In applications 
of the kind, the court will judge of 
the relation of the party so making 
the motion to the subject matter of 
the action or proceeding; and the en- 
tertaining of the motion is an-act of 
discretion on the part of the court. I 
think that the person making the mo- 
tion in this case is certainly not 
shown by the motion to have been a 
mere intruder. Steele represents 
himself, in his motion, to be a mem- 
ber of an unincorporated company, 
against which judgment is sought in 
the action. And if so, a judgment 
rendered against the company, by the 
name of the company, would be a 
judgment against all the members 
collectively, including him as an in- 
dividual member of the association. 
Any member of the company, under 
these circumstances, I think, might 
very properly be admitted to make 
his motion, and be heard upon it, in 
the case’). (2) On appeal it may be 
presumed from circumstances, in 
support of the judgment, that an 
order of court was made upon the 
motion of a particular person, where 
the record does not show who was 
ue mover, (Creps-y. Baird 3) Ohw st. 
Wie ; 

95. O’Mahoney v. Belmont, 62 N. 
Y. 133; Thomson v. Tracy, 60 N. Y. 
31; McGhee v. Romatka, 18 Tex. Civ. 
A. 436, 44 SW 700. 

96. Ga.—Smith v. Equitable Morte. 
Co., 98 Ga. 240, 25 SH 4238. 

T1l.—Hill v. Hill, 58 Ill. 239. 

Ky.—Barrett v. Churchill, 
Mon. 387. 

Mo.—American Wine Co. v. Scho- 
ler, 85 Mo. 496 [aff 13 Mo. A. 345] 
(recognizing rule). 

H.—Holland y. Seaver, 21 N. H. 
(OE INE MCS 


18 B. 


386. 
‘ N. C.—Lord v. Beard, 

97. American Wine Co. v. Scholer, 
85 Mo. 496 [aff 13.Mo. A. 345]; 
Lord v. Meronevii79 Nis La 

[a] Purchaser at an execution 
sale is properly brought in by notice, 
without the issuance and service of 
summons, American Wine Co.  v. 
Se, 85 Mo. 496 [aff 138 Mo. A. 
345]. 

98. Hill v. Hill, 58 Ill. 239; Barrett 
v. Churchill, 18 B. Mon. (Ky.) 387; 
Lord v. Merony, 79 N. C. 14; Lord 
yeuseard: TONIC Ab, 

99. Form and requisites of: 
Notice of motion see infra §§ 47-58. 
ee ens show cause see infra §§ 


[§§ 27-29 


[§ 28] B. Who May Be Moved Against. A motion 
sometimes may be made upon notice against one not 
a party to the record,®* as where he has voluntarily 
submitted himself to the authority of the court by 
purchasing property, which is the subject of the 
action from a party thereto, pending the action,°* 
or at a judicial sale made by -the direction of the 


In the absence of | a statute or rules of court requiring it,) a motion 


Sufficiency of affidavits and proof 
see infra §§ 81-89. 
Pleadings always before court see 
infra.§ 56. 


1. See statutory provisions; and 
rules of court. 

{a] In District of Columbia 
“every motion shall be made in 
writing.” Smith y. Ross, 31 App. 
348. 

[b] In Georgia (1) under Civ. 


Code (1895) § 5046, providing that 
all defects which appear on the face 
of the pleadings’ may be taken ad- 
vantage of by motion, a defect ap- 
parent on the face of the pleadings 
may be taken advantage of by oral 
motion, and it is only where the 
powers of the court are invoked 
touching matters outside the plead- 
ings that a written application or 
motion is required. Livingston v. 
Kine 12) Ga. An, WES. bo ISB e395. emee)) 
But where it is sought to invoke the 
powers of the court touching matters 
which lie outside the pleadings, al- 
thoug in some sense pertinent to 
the cause, the court can acquire ju- 
risdiction for that purpose only 
through the means of a written ap- 
plication or motion for the relief 
desired; and this is true, whether 
such collateral matter is between 
the same parties who are at issue 
upon the main case, or is between 
one of the parties to the main case 


and a stranger to the record. Smith 
v. Equitable Mortg. Co., 98 Ga. 240, 
25 SH 423. 

[ec] In Tfllinois (1) under a rule 


requiring all motions made in the 
appellate courts to be in writing, a 
motion which has not been filed in 
writing will not be entertained, es- 
pecially where it does not go to the 
merits of the cause. Chicago, ete., 

mC. Ve ep inkOpsSK iG ue dite AG 22. 
(2) Under a statute requiring a mo- 
tion for a new trial to be in writing, 
a party who has voluntarily pro- 
ceeded to the hearing of an oral mo- 
tion cannot have a written motion 
subsequently filed during the term 
stricken out. Chicago, etc., R. Co. v. 
Goff, 158 JI], 453, 417 NEY 1112. 

[ad] In Iowa Code § 8831 provides 
that ‘fa motion is a written applica- 
tion for an order.’ Federal Cattle 
Loan Soc. v. Taylor, 191 Iowa 837, 
840, 188 NW 459; Williamson v. Wil- 
liamson, 179 Towa 489, 161 NW 482; 
Dullard’ y. Phelan, 83 Iowa 471, 50 
NW 204. 

{e] In North Dakota, ‘there are 
two kinds of orders a county court 
may make in the exercise of probate 
jurisdiction: First, orders which are 
based upon, and must be based upon, 
a written application; second, orders 


which such court may make at its 
discretion or on its own motion 
without any written application.” 
Tyvand vy. McDonnell, 37 N. D. 251, 
256, 164 NW 1 (Comp. Tas PLOWS T 
§ 8581). 

[ete ez, Texas, under the act of 


1846, requiring the docketing of mo- 
tions filed in the district court, all 


motions in that court must be in 
ea tang Houston y. Jones, 4 Tex. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 29-31] 


need not be reduced to writing,? but may be made 
And a rule requiring mo- 
tions to be made in writing and filed does not apply 
to motions of course made in the progress of the 
cause.* It is advantageous and the better practice, 
however, to reduce a motion to writing, even though 


orally in open court.® 


not strictly requisite.® 


[§.30] B. Necessity of Calling to Attention of 
Court. Reducing to writing® and filing’ an applica- 
tion for a rule or order of the court is not sufficient; 
the attention of the court must be called to it, 
and the court moved to grant the relief asked for.’ 


MOTIONS AND ORDERS 


cient.!+ 


writing?” 


[42 C.3.] 477 


court in writing even where written notice of mo- 
tion is required;® and under a court rule’? the serv- 
ing and filing of the papers may be deemed suffi- 


[§ 31] C. Entitling. A motion required to be in 
should be properly entitled ;** 


and a 


failure to observe this requirement may justify a 


But it need not be called to the attention of the 


2. <Ariz.—Genardini v. Kline, 21 
Ariz. 528, 190 P 568. 

Cal.—Williams v. Hawley, 144 Cal. 
Diet. te von. 

Ga.—Livingston v. King, 2 Ga. A. 
178, 58 SE 395. 

Ill—Hartman v. Viera, 113 Ill. A. 
216; Reilly v. Wilkins, 67 Ill. A. 104; 
Washington Park Club v. Baldwin, 59 
Tll- A. 61; Pick v.—Glickman, 54 Ill. 
A. 646. 

Ind.—Martin v. Bevan, 58 Ind. 282; 
St. Louis, etc., R. Co. v. Valirius, 56 


Ind. 511: Swinney v. Nave, 22 Ind. 
178. 
Kan.—Howard v. Carter, 71 Kan. 


85, 80 P 61; White-Crow v. White- 
Wing, 3 Kan. 276. 

Mont.—Wallace v. Lewis, 9 Mont. 
399, 24 P 22: 

N. D.—Tyvand v. McDonnell, 37 
N. D. 251, 164 NW 1. . 

Okl.—Van Curon vy. King, 93 Okl. 1, 


Dito RSS 
opie eat ey v. Hurley, 1 Woodw. 
Tex.—Irwin v. State Nat. Bank, 


(Civ. A.) 224 SW 246, 248 [cit Cyc]. 
[a] Where a motion is founded 
on prior proceedings in the cause, 
the proper practice is to present the 
matter by written petition, so that 
the grounds on which the application 
is made can be made a matter of 
Holcomb v. Coryell, 12 N. J. 

Eq. 289. 


3. Cal.—Williams v. Hawley, 144 
OT Ute oler Peo. vai Ah Sams 
41 Cal. 645. 

Tll.— Reilly v. Wilkins, 67 Ill. A. 
104; Washington Park Club v. Bald- 
win, 59 Ill. A. 61. 

Mont.—Wallace v. Lewis, 9 Mont. 
399, 24-P 22: 


Okl.—Van Curon vy. King, 93 Okl. 
Dee lOm Pe Serbs 

Pa.—Seidel v. Hurley, 1 Woodw. 
352. 

4. Lake’s App., 32 Conn. 331; 
Johnson v. Adleman, 35 [ll. 265; 


Young v. Burlington Wire Mattress 
Co., 79 Iowa 415, 44 NW 693. 

‘{a] Illustrations of oral motions 
of course.—(1) A motion simply di- 
recting the attention of the court to 
the case as it is presented in the 
pleadings and record, in order that 
the party may have the relief to 
which he thus ‘appears. entitled. 
Palmer v. Jones, 49 Iowa 405. (2) A 
motion to instruct the jury to render 
a verdict for defendant on the evi- 
dence. Young v. Burlington Wire 
Mattress Co., 79 Iowa 415, 44 NW 
693. (3) A motion to strike a case 
from the docket for want of juris- 
diction which is merely a mode of 
calling the attention of the court to 
the facts appearing of record, and is 
itself no part of the record of the 
case. Bishop v. Vose, 27 Conn. 1. 

5. Herrlich v. McDonald, 80 Cal. 
472,\22 P 299; Wallace v: Lewis, 9 
Mont. 399, 24 P 22; Van Curon v. 
King, 93 Okl. 1, 219 P 337. 

{a] The advantage of having the 
motion in writing and filed (1) is 
that it “is thus’ preserved in the 
exact form which coynsel desires to 
give it. It is then exempt from the 
dangers incident to journal entries 
and minutes, or even the transcrip- 
tion by stenographers and _ court 
clerks.’”’?’ Wallace v. Lewis, 9 Mont. 


399, 404, 24 P 22, (2) If an attorney 
fails to make his motion a part of the 
record and a ruling in his favor be- 
comes obscure, he will to that ex- 
tent lose the advantage of the ruling. 
Morse v. Swan, 2 Mont. 306. 

6 See supra § 29. 

7. See infra § 35. 

8. Peo. v. Ah Sam, 41 Cal. 645; 
Harris v. Chicago House Wrecking 


Co., 314 Ill. 500, 145 NE 666; De- 
catur v. Barteau, 260 Ill. 612, 103 
Na 600s Pra va truant e4 ans, AS 


140; Peters v. Vawter, 10 Mont. 201, 
25 P 438; Wallace v. Lewis, 9 Mont. 
399, 24 P 22; Harju v. Anderson, '111 
Or. 414, 225 P 1100. 

“A motion is properly an applica- 
tion for a rule or order, made viva 
voce to a Court or Judge. It is dis- 
tinguished from .the 
applications for relief by petition or 
complaint. The grounds of the mo- 
tion are often required to be stated 
in writing and filed. In practice the 
form of the application itself is often 
reduced to writing and filed. But 
making out and filing the application 
itself is not to make the motion. If 
nothing more were done, it would not 
be error in the Court to‘entirely ig- 
note the proceeding. The attention 
of the Court must be called to it. 
The Court must be moved to grant 


the order.” Peo, v. Ah Sam, 41 Cal. 
645, 650. 
[a] MTllustration. — Under Local 


Improvement Act § 87 (Hurd Rev. 
St. [1908] ec 24 § 548), providing 
that copies of the ordinance, the rec- 
ommendation of the board, and the 
estimate of cost, certified under seal, 
must be attached to the petition, but 
that failure so to file them shall not 
affect the jurisdiction of the court to 
act on the petition, but, if it shall 
appear that such copies have not 
been attached, then, on motion of any 
objector for that purpose, on or be- 
fore appearance day, the entire peti- 
tion Shall b> dismissed, merely filing 
objections to the confirmation of the 
assessment, one of which objections 
was that the copies were not attached 
under seal, without calling the atten- 
tion of the court to them in some 
way, is not a “motion’’ within the 
statute, since a motion is an appli- 
eation made to the court, and the 
filing of the paper in the office of the 
clerk is not such a motion. Marengo 
vy. Hichler, 245 Ill. 47, 91 NE 758. 

9. Rutherford v. Talent, 6 Mont. 
UTZ Pe 886s 

[a] Calling motion to court’s at- 
tention viva voce.—Commenting upon 
the language, ‘‘a motion is properly 
an application for a rule or order, 
made viva voce,’ used in Peo. v. 
Ah Sam, 41 Cal. 645, 650, it was said: 
“We adopt these views with the mod- 
ification that we do not consider that 
the learned judge used the words 


viva voce in their exact literal sig- 


nification. The application might be 
submitted to the court without argu- 
ment or comment; but the attention 
of the court must be called to it in 
some way by some movement of 
counsel. The motion itself is 
the application to the court.’ Wal- 
ae v. Lewis, 9 Mont. 399, 404, 24 


10. See rules of court. 


denial of the motion.'* 
adverse party has been in nowise misled,!® it is 
a fatal defect that the papers are wrongly entitled 
as to the court,'® as to the parties,’7 or as to the 
suit,'® and a motion affecting several actions should 


more formal. 


Unless it appears that an 


11. State v. Reid, 177 Wis. 612, 
188 NW 67 (under a circuit court 
rule, the serving and filing of the 


papers constitutes a motion, and, 
constructively, at least, the applica- 
tion is made to the court when it has 
been served and is filed with the 
court, and it is not essential to its 
validity that it should be actually 
called to the attention of the judge). 


12. See supra § 29. 
12. See cases infra this section. 
[a] Aider by notice of motion.— 


Where the motion papers were not 
entitled in any court, but the notice 
of motion showed in what court it 
would be made, an objection was held 
to be without merit. Garvin v. Pet- 
tee; 13'S: D. 239; 83 NW 21. - 

{b] In New York it was held that 
a motion in the supreme court to re- 
move a cause from the common pleas 
to the supreme court is properly en- 


titled in the common pleas. Miller 
v. Dows, 2 HowPr 98. 

14. Foote v. Emmons, 2 HowPr 
(N. Y.) 89; Hawley v. Donnelly, 8 


Paige (N. Y.) 415; Reg. v. Mortson, 
21 1s Cy Qn 132: 

15. Hazard v. Wilson, 3 AbbNCas 
(N. Y.) 50; Hawley v. Donnelly, 8 
Paige (N. Y.) 415; Jerauld County v. 
Williams, 7 S. D. 196, 638 NW 905; 
Kellogg v. Coller, 47 Wis. 649, 3 NW 
433. 


16. Clickman vy. Clickman, 1 N. Y. 
611. 
17. Williams v. Field, 1 HowPr 


(N. Y.) 214; Felt v. Hyde, 1 HowPr 
GN Ye) 642 

[a] |: Names of parties reversed.— 
(1) Where the names of the parties 
were reversed in every paper served, 
the error has been held fatal. Park- 
man v. Sherman, 1 Cai. (N. Y.) 344, 
Col. & C. Cas. 260. (2) But the re- 
versal of the parties in the title of 
notice of motion was disregarded 
where the accompanying affidavit 
was rightly entitled and no one was 
misled. Ryers vy. Hillyer, 1 Cai. 
GN ¥5) ald 

{b] A notice of motion which 
names the first defendant with the 
abbreviation et al. is sufficient where 
the adverse party was not misled by 
the failure to insert the names of all 
the defendants. Jerauld County v. 
Williams, 7 S. D. 196, 683 NW 905. 

{c] Impleaded parties.—(1) Where 
there are several defendants, if one 
defendant moves in the cause his 
papers must be entitled with his own 
name as impleaded with the others. 
Foote v. Emmons, 2 HowPr (N. Y.) 
Soe Melt) sw. divide, id iEowPr TCNae Yo) 
64. (2) But if the motion is made 
for all the defendants, one of whom 
is impleaded, the words ‘“impleaded 
with” should be left out. Rowell v. 
Crofoot, 3 HowPr (N, Y.) 15. 

18. Davis v. Richards, 2 NYMonth 
LBul 97; Phelps v. Hall, 5 Johns. 
CN. Y.) 367; Morrall v. Prichard, 11 
Jur. N. S. 969. 

[a] Motion to amend a clerical 
error in the amount of an execution 
may be entitled in a suit for false 
imprisonment brought for an arrest 


under it. Holmes v. Williams, 3 
Cal PONSA G98: 
[b] Entitling in either of two ac- 


tions.—A junior judgment creditor 
who moves to subordinate supple- 
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ordinarily be entitled in all the actions,!® although 
if entitled in only one the defect may be treated 
as merely technical,?° whereas if no suit is pending, 
the moving papers should not be entitled.?* 
objection that the moving papers are not properly 
entitled cannot be based on opposing papers entitled 


in the same manner.?? 


Name given to the motion itself is unimportant 
where the forms of motion have been abolished in 
practice,?* the character of the motion being deter- 
mined by the facts stated and the relief authorized 


to be granted.** 


[§ 32] D. Sufficiency of Language and Substance 
Motion papers need not be drawn 
with the technical exactness required in pleading,”® 
but, like pleadings, must be construed most strongly 
Clerical errors 
be disregarded ;?* but a motion may be denied where 
the motion papers are defaced by erasures and inter- 
lineations,?® or are subject to the same objection 
which they seek to raise in the adversary’s proceed- 
ings,”® or are conditioned upon the court’s making 


—1l1. In General. 


against the proposer thereof.?° 


mentary proceedings, in which a re- 
ceiver of the debtor’s property has 
been appointed, to his own similar 
proceedings, may entitle his motion 
in either action. New York Loan, 
ete., Co. v. De Navarro, 38 Misc. 436, 
77 NYS 1006. 

: [c] Motion properly entitled.— 
Pell v. Jadwin, 3 Johns. (N. Y.) 448. 

19. Jackson v. Sheldon, 9 AbbPr 
GN LY.) 2%; Parent, v.'ikellogs, i 
HowPr (N. Y.) 70; Kellogg v. Coller, 
47 Wis. 649, 3 NW 433. 

20. Kellogg v. Coller, supra. 

21. Peo. v. Dikeman, 7 HowPr 
GN Y )iul2 4 Peo: vy. DiogzayC.7 Pi, vu 
WeondsaeGN. Yn) (eZ29lts Nichol'sk evs 
Cowles, 3 Cow. (N. Y.) 345; Whitney 
v. Warner, 2 Cow. (N. Y.) 499; In re 


Bronson, 12 Johns. (N. Y.) 460; 
alee Vv Durner; 2: Johbns. GN: -Y¥:) 
fale 

22. Atwater v. Williams, 2 How 
PruGNy oY) 2:74: 

23. Norton vy. Reed, (Mo. A.) 200 
SW 667. \ 

24 Phillips v. Gammon, 188 Ind. 


497, 124 NE 699; Ginn v. Knight, 106 
Mon 4, 282 P ‘936. See also infra 
25. Lashley v. King, 20 Ind. 232; 
Logan vy. Steel, 7 J. J. Marsh. (Ky.) 
41; Bradley v. Slater, 58 Nebr. 554, 
78 NW 1069. 

26. Consumers’ Co. v. Rubble, 69 
Ind. A. 617, 122 NE 607. 

27. Theile v. Chicago Brick Co., 
60 Ill. A. 559 (error in using word 
“defendant” for “plaintiff’’). 

28. Henry v. Bow, 20 HowPr (N. 
Xe) 25: 

29. Sawyer v. Schoonmaker, 8 
HowPr (N. Y.) 198 (folios not num- 
bered). 

30. Lee v. McLeod, 15. Nev. 158 

Sl. Dodge v. Rose, 1 CodeRep 
(N. Y.) 123 (explained in Newcomb 
v. Reed, 14 HowPr (N. Y.) 100, on 
the ground that a judge at chambers 
has only statutory powers and.that 
nothing is to be presented in favor 
of his jurisdiction). 

82. Newcomb vy. Reed, supra 
(where the case of Schemerhorn v. 
Develin, 1 CodeRep (N. Y.) 13, where 
a contrary ruling was made, was 
said to have been published without 
knowledge of the judges, and it was 
said that, if the decision was ever 
made as stated, it was made without 
due consideration and was errone- 
ous). 

33. Hornfager v. Hornfager, 6 
HowPr (N. Y.) 18, CodeRepNS 180. 

34. Statement of grounds in: 
Affidavits see infra §§ 85-89. 

Notice of motion see infra § 55. 
Order to show cause see infra § 72. 
35. Cal.—Poehlmann vy. Kennedy, 


MOTIONS AND ORDERS 


An 
sition.?? 


7) 
- ¥ 
' 
> 
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a certain ruling in advance.®° It has been held, how- 
ever, that, unless made at chambers,*! the motion 
need not show that it was made in the proper 
county, this being a matter to be raised in oppo- 


Motions affecting several actions. In actions be- 


tween the same parties in the same court, a motion 


by a party in each action at the same time and with 
the same object requires but one set of papers.%* 

[§ 33] 2. Statement of Grounds.*+ A motion must 
state the grounds or reasons on which it is based.*? 


And subject to some exceptions,*® only the grounds 


may 


founded.* 


48 Cal. 201. 

La.—Goss v. Turner, 149 La. 327, 
89. S 20. 

Mo.—State v. Sherman, 42 Mo. 210. 

N. Y.—Harder v. Harder, 26 Barb. 
409. 

Or.—State v. Warner Valley Stock 
Co., 68 Or. 466, 137 P 746. 

Philippine.—Hspidol v. Hspidol, 25 
Philippine 4. 

Ss. D.—Jackson v. First State Bank, 
21 S. D. 484, 113 NW 876. 

Tenn.—Wilson y. Waters, 7 Coldw. 
323. 

Wis.—Corwith  v. State 
Bank, 8 Wis. 376. 

{a] Beason for rule.—‘‘An applic 
eation for any order should clearly 
and distinctly state reasons or 
grounds upon which it is based, that 
the trial court may be advised of the 
issues involved, that the opposing 
party may be advised of the issues 
he is required to meet, and that the 
appellate court may know that it is 
not called upon to review issues not 
presented to the trial court.” Jack- 
son v. First State Bank, 21 S. D. 484, 
486, 113 NW 876. 

[b] Sufficiency of statement.—(1) 
Not only must a given cause be 
shown, but it must be set out so as 
to enable the court to determine what 
it really is. Wilson v. Waters, 7 
Coldw. (Tenn.) 323. (2) A -motion 
that a new bond be required which 
contained the specific averment that 
bond which had been furnished did 
not conform to the requirements of 
the statute was held not open to the 
objection of vagueness. Goss v. 
Turner, 149 La. 327, 89 S 20. 

36. See cases infra this note. 

[a] Modification of rule—(1) It 
has been held that, while the court 
will not interpolate a new motion 
for a party, it will not be inclined 
to refuse a motion actually made be- 
cause the particular reason assigned 
in the way of argument is insuffi- 
cient, when a good reason is appar- 
ent, »'Batler«v., (Corbitt, 330 Seic: Wis 1. 
(2) Where the affidavits offered in 
opposition to a motion show that the 
moving party is entitled to the relief 
sought, although on grounds not 
stated in the moving papers, he may 
take advantage of the ground thus 
shown. Richards vy. White, 7 Minn. 


345. 
158 Cal. 548, 


Illinois 


37. Gould v. Moss, 
111 P 925; Wampler v. Atchison, etce., 
RA eC on 269 Mo. 464, 190 SW 908; 
Carver v. Thornhill, 53, Mo. 283 
(Missouri decisions under statute to 
that effect); State v. Sherman, 42 Mo. 
210; Harder v. Harder, 26 Barb. 
(N. Y.) 409; Corwith v. Illinois State 
Bank, 8 Wis. 376. 


so stated will be considered,*” and others that should 
have been presented will be considered as waived.*® 
Where the motion is required to be in writing,®® the 
particular grounds thereof should appear plainly 
either by the notice of motion or the affidavits 
accompanying it;*° or, by statutory requirement,** 
all motions must be accompanied by a written 
specification of the reasons upon which they are 
Oral motions also should ordinarily set 
forth the grounds on which they are based.*3 


38. Mills v. Thursby, 11 HowPr 
CNL, T¥S)°O1rs: Desmond Oye Woltn ee 
CodeRep 49, 2 Edm. Sel. Cas. 19, 
6 NYLegObs 389; Bonesteel v. Or- 
vis, 23 Wis. 506, 508, 99 AmD 201. 

“A party cannot divide up his ob- 
jections or claims for relief by sev- 
eral motions, thus doubling or treb- 
ling the costs, where complete relief 
can be granted upon one motion. 
All known objections or claims for 
relief against the same irregularities, 
not urged upon the first motion, are 
waived.’ Bonesteel v. Orvis, supra. 

[a] “In other words, he cannot 
bring forward his objections by in- 
stalments; such a course would lead 
to interminable vexation, delay, and 
expense.’ Mills v. Thursby, 11 How 
PRSGN PY.) Ths, lt 6: 

39. See supra § 29. 

40. Bowman v. Sheldon, 7 N. Y: 
Super. 657; Livermore v. Bainbridge, 
14 AbbPrNS 227, 47 HowPr 350 [app 
dism 56 N. Y. 72]; Ellis v. Jones, 6 
HowPr (N. Y.) 296; Boyd v. Weeks, 
6 Hill (N. Y.) 71; Wilson v. Wet- 
more, 1 Hill (N. Y.) 216; Espidol v. 
Espidol, 25 Philippine 4; Felt City 
Townsite Co. v.. Felt Inv. Co., 50 
Utah 364, 167 P 8385, 841 [quot LN 
Woodman v. Moncton, 29 18% 

“We do not understand that mo- 
tions can be granted merely for rea- 
sons orally stated by counsel. . 
Hither a party is entitled to know 
the grounds of a motion, or there is 
no necessity of serving any papers 
at all.” Jenkins v. Warren, 25 App. 
Div. 569, 570, 50 NYS 957. 

41. See statutory provisions; and 
rules of court. 

42. Wampler v. Atchison, etec., R. 
Co., 269 Mo. 464, 190 SW 908; Carver 
v. Thornhill, 53 Mo. 283 (construing 
Missouri statute); State v. Sherman, 
fans 210; Fox v. Young, 22 Mo. A. 


[a] The reason for this rule is to 
afford the trial court an opportunity 
to correct its errors by specifically 
pointing them out. Fox v. Young, 
22 Mo. A. 386. 

43. Williams v. Hawley, 144 Cal. 
97, 77 P 762; Hammer v. Campbell 
Automatic Safety Gas Burner Co., 
74 Or. 126, 144 P 396. 

“Tt is not necessary, however, for 
the appellant in making the motion 
to state the grounds at length. He 
must, in some way, inform the court 
what are the grounds of the mo- 
tion, but this may be done as well by 
reference to some paper on file in the 
action, in which the grounds are 
stated, as by word of mouth.” Will- 
ee Hawley, 144 Cal. 97, 100, 77 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 34-40] 


[§ 34] 3. Prayer for Relief.“4 A motion should 
point out specifically what relief is desired,** but 


MOTIONS AND ORDERS 


a motion praying for certain relief may sometimes 


X. FILING OR ENTRY OF MOTION‘? 


[§ 35] A. In General. Motions in writing‘? must, 
in some jurisdictions, be filed or entered*® in time? 


upon a motion docket®! or motion 


and a written motion, required to be filed, must be 


delivered for that purpose to the 
and if so delivered may be deemed 
there is authority to the contrary.*® 


times is that written motions shall be entered by 
the clerk®® but that motions made viva voce need 
not be reduced to writing and filed,®’ or the require- 


or rule book ;°? 


proper officer,®% 
filed,°* although 
The rule some- 


ment may be that the grounds of the motion be re- 


[§ 38] A. Time for. 
a motion must, by proper objection, 
tage of at the first opportunity.®+ 


[§ 39] B. Waiver of.°? When parties appear and 
resist a motion on its merits, without objection, they 


will be deemed to have waived all 


[§ 40] 


44. Nature and scope of relief un- 
der prayer see infra §§ 151-104: 

45, Walker v. Morse, 33 Nebr. 650, 
50 NW 1055; Hammer v. Campbell 
Automatic Safety Gas Burner Co., 74 
Or. 126, 144 P 396; State v. Warner 
Valley Stock Co., 68 Or. 466, 137 P 

6. 
eae. State v. Warner Valley Stock 
Co., supra 

47. Of 
§ 63. 

48. See supra § 29. i: 

49. Ga.—Smith v. Equitable Mortg. 
Co., 98 Ga. 240, 25 SE 428. 

Ill.—Lewis v. Firemen’s Ins. Co., 
CimilaeA., 195. 

Ind.—Louisville, ete., R. Co. v. Ren- 
icker, 17 Ind. A. 619, 47 NE 239. 

Iowa.—Federal Cattle Loan Soc. v. 
Taylor, 191 Iowa 837, 183 NW 459. 

Ky.—Bent v. Maupin, 86 Ky. 271, 
5 SW 425, 9 KyL 469. 


‘notice of motion see infra 


La.—Ford v. Brooks, 35 La. Ann. 
1D rieeu Sastre V.- Child, 2 Mich. 
10 i0.State v. Underwood, 76 Mo. 
Paty oroes Vv. Ereas,; 82" Pa., Co: 
107. 


Tex.—Campbell v. Richards, (Civ. 
A.) 233 SW 532. i 

50. See cases infra this note. 

[a] Who may object to helated 
entry.—Rev. St. § 2558, requiring that 
motions filed in term shall be filed 
at least one day before they may be 
argued or determined, is for the prc- 
tection of the adverse party; and, 
when he does not claim the benefit of 
the statute, the party filing the mo- 
tion cannot. State v. Underwood, 76 
Mo. 630. 

51. Smith v. Equitable Mortg. Co., 
98 Ga. 240, 25 SE 423; Donaldson v. 
Dodd, 79 Ga. 763, 4 SH 157. ; 

[a] Iowa.—‘‘All motions filed in 
vacation shall be entered on such 
docket and served as herein re- 
quired.’ Code § 3834 [quot Federal 
Cattle Loan Soc. v. Taylor, 191 Iowa 
837. 840, 183 NW 459]. ; 

[b] In Kentucky, under Civ. Code 
8§ 348, 351, 352, 444, 447, a party 
may either make his motion on the 
day for which he has noticed it and 
have it entered of record, or he may 
place it upon the motion docket; and 
whether he takes one course or the 


An irregularity in making | 


A. Nature and Purpose. 
motion is not the motion itself;°* and the making of 
the motion will not be inferred from the giving of 


XI. OBJECTIONS 


be taken advan- 
tion papers.®® 


previous 1rregu- 


XII. NOTICE OF MOTION 


A notice of | the notice.69 


other, the motion is to be considered 
as regularly pending in court. Bent 
v. Maupin, 86 Ky. 271, 5 SW 425, 9 
KyL 469. 

[ec] In Texas the clerk of the 
court must keep a motion docket, i 
which he shall enter every notion, 
filed in his court, the number of the 
suit) in a2which © it” is) amade,., cete: 
Vernon’s Sayles Civ. St. Annot. art 
2118 [cit Campbell v. Richards, (Civ. 
A.) 233 SW 532, 534; Irwin v. State 


nee Bank, (Ciy. A.) 224 SW 246, 
48]. 
52. See case infra this note. 


[a] In Pennsylvania, undera court 
rule providing that “all motions made 
by counsel shall be put in writing in 
a book to be called the motion or rule 
book, and to be kept for this pur- 
pose, and the court will grant no rule 
unless this section be complied with,” 
a mere entry of a motion or rule by 
an attorney in such rule book, copied 
thereafter by the clerk or protho- 
notary in the appearance docket 
without the signature or approval 
of the court, is not a valid record, 
especially where the invariable cus- 
tom of the court has been to sign 
such motions. Croop vy. Freas, 8 Pa. 
Co. 107. 

53. Lewis v. Firemen’s Ins. Co., 
Geb TAT LBs 

{a] Sending a written motion to 
a judge is not equivalent to filing it 
in his court, as he is not the cus- 
todian of the files or the keeper of 
the records. Lewis v. Firemen’s Ins, 
Co.,./67) Dey AY 195: 

54. See case infra this note. 

[a] Although not in his office at 
the time, a motion handed to the 
clerk, and by him indorsed ‘Filed,’ 
with his official signature, is prop- 


erly filed. Hammock v. May, 38 Tex. 
196. 
{[b] The clerk’s failure to enter a 


motion on the motion docket upon 
filing of the motion, as required by 
law, should not be allowed to work 
an injury to the party filing it. 
Hammock v. Mav. 38 Tex. 196. 

55. See case infra this note. 

[a] The litigant or his attorney 
must bear the consequences of the 
nonfiling, if they fail to see that the 
clerk actually tiles a motion placed 
in his hands therefor. Ford: v. 
Brooks, 35 La. Ann. 151, 
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be treated as a motion for relief substantially em- 
braced therein.*® 


duced to writing and spread upon the record.*8 

[§ 36] B. By Implication. 
a motion, inconsistent with a former motion which 
he withdraws, and the court thereafter entertains the 
second motion, it will be considered as having been 
refiled after the withdrawal of the other.®® 

[§ 37] C. Parties Affected. A mere entry on the 
motion docket is not notice of what it imports, ex- 
cept as between the parties: who, in legal contempla- 
tion, are in court.°? 


Where a party files 


larities,°* such as failure to set forth the grounds 
of the motion® or the incorrect entitling of the mo- 
Even the objection that the proceed- 
ing should have been by suit rather than motion 
may be waived by appearance and making the same 
defense that could have been made to an action.®® 


Nor is such notice a proceeding in 
court’? or process." 
to whom it is given may appear for his own pro- 


Its purpose is that the party 


56. Baber v, Hurst, 205 Ill. A. 39. 
; 57. Reilly” v. swilkins) i672 Ti eAy 
04. 

58. Moore v. Webb, 6 £4Heisk. 
(Tenn.) 301; Melton v. Edwards, 6 
Heisk. (Tenn.) 250; Odell v. Koppee, 


5 Heisk. (Ténn.) 88. 
59.) Louisville; rete:, {Ra Cosy: 
Renicker, 17 Ind. A. 619, 47 NE 289. 


esens Oswitchee Co, vy. Hope, 5 Ala. 
61. Dean vy. Feeley, 66 Ga. 273; 


vee of Rogers, 9 AbbNCas (N. Y.) 
141 


62. Objections to notice of motion 
see infra §§ 40-67. 

63. Com. v. Marks, 2 Duv. (Ky.) 
387; State ev. Cecchettini, 45 Nev. 
238, 240, 248, 199 P 1004, 201 P 547 
[cit Cyc]; Roosevelt v. Dean, 3 Cai. 
(N. Y.) 105; Jackson y. First State 
Bank, 21 S. D. 484, 113 NW 876. 

64. Jackson y. First State Bank, 


supra. é 

65. Watts v. Nichols, 19 NYWkly 
Dig 165. 

66. Cecil v. Gardner, 5 Ky. Op. 21. 


67. Motion to amend, modify, or 
vacate order see infra § 254. 

68. Herrlich v. McDonald, 80 Cal. 
472, 22 P 299. 

[a] “The notice is a private pa- 
per in the hands of the party who 
gives it, and does not belong to the 
court until the motion is made.” 
Cheatham v. Howell, 6 Yerg. (Tenn.) 
sual Out 

69. Herrlich v. McDonald, 80 Cal. 
472, .22 P 299. 

70. Younglove v. Steinman, 80 Cal. 
OUDs) Lowe LO OR 

71. Matter of Van Ness, 21 Misc. 
249, 47 NYS 702; Cheatham y. Howell, 
6 Yerg: (Renn es list2: 

“There is nothing upon which the 
court can act until the motion is 
made in court and entered of record. 
Then, and not till then, the court 
has a cause before it, after which it 
is continued in court until it may be 
finally heard. Before the motion is 
thus made and entered cf record, the 
defendant can take no step whatever 
in the matter. There is nothing to 
dismiss, for there is no process re- 
turned into court by which the court 
can recognize the case.” Cheatham 
v. Howell, supra. 

Order to show cause as original 
process see infra § 70. 
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tection and be heard before an order is made.” 

[§ 41] B. Necessity—1. In General. 
principles of natural justice demand that rights be 
not affected without an opportunity to be heard, 


notice of motion will be required 


the silence of the statute as to notice of the motion 
Or the statute may expressly leave it 
to the court to determine whether notice shall be 
If the granting of a motion is mandatory 
and does not rest in the discretion of the court, it 
may ordinarily be made without notice,’° whereas 
notice is necessary if the motion is not grantable 
of course.7® An exception to a rule requiring notice 
is sometimes made where notice or the resulting 
delay might tend to defeat the object of the motion.”? 

[§ 42] 2. Adjourned or Deferred Hearing.’® 
and the parties 


in question.** 


given."4 


Where notice of motion is given 


72. Farmer v. Fowler, 288 Ill. 494, 
123 NE 550; George v. Middough, 62 


Mion 5495 'Hosford! v. Logus, 13. Or: 
1307 Lie R900. 
73. Hellier v. Loring, 242 Mass. 


251, 1386 NE 248; Thomas vy. Storey, 
iw Onte Pr. 4k. 

[a] In New York (1) the statutes 
and rules (Code Civ. Proc. § 780, 
Gen. Pract. Rules, rule 37; and see 
Civ. Pract. Rules, rules 60, 62, 63 and 
Civ. Proc. Act § 114), do not define 
comprehensively the cases in which 
notice of motion is required, and 
“whether notice of motion should be 
given... is dependent in part upon 
the particular facts presented and 
the circumstances under which the 


application is made.’ Goldreyer v. 
Foley, 154 App. Div. 584, 586, 139 
NYS 190. (2) “It seems that 


the real test of the necessity of giv- 
ing notice in a case not specifically 
provided for by law or the General 
Rules of Practice, is whether the 
adverse party is affected by the or- 
der.” Matter of Salmon, 34 Misc. 251, 
253, 69 NYS 215. 

{[b] A contested right of posses- 
sion of valuable books and papers 
cannot be determined on motion with- 
out notice. Clark v. Pigeon Roost 
Min. Co., 29 Ga. 29. 

[ec] Where defects’ are apparent 
on the face of the record, notice of 
a motion based upon such-defects has 
been considered unnecessary. Riley 
v. Wiley, 3 Dana (Ky.) 75; McCor- 
mick v.. Young, 3 J. J. Marsh. (Ky.) 
180. 

74, Arata v. Tellurium Gold, etce., 
Min. Co., 65 Cal. 340,.4 P 195; Coburn 
v. Ames, 57 Cal, 201. See Hudson’s 
BaveiSon wa Olark, (CAltas)s Tiina 
WestWkly 369. 

[a] In New York; notice of mo- 
tion where order reauired to com- 
mence action ‘or proceeding.—‘If, by 
statute, an order is necessary to au- 
thorize a person to commence an ac- 
tion or proceeding, and the statute 
does not require notice of the appli- 
cation nor expressly dispense there- 
with, the rules may authorize the 
court or judge to require notice and 
to designate the persons to be noti- 
fied.”” Civ. Pract. Act § 114. 

[b] In Oregon by statute (Code 
Civ. Proc. [1920] § 536) ‘notice of a 
motion is not necessary, except when 
this Code requires it, or when di- 
rected by a court or judge in pur- 
suance thereof.” Bush vy. Geisey, 16 
Or. 267, 268, 19 P 122: 

75. Northwestern Mut. L. Ins. Co. 
v. Barbour, 95 Ky. 7, 23 SW 584, 15 
KyL 394 (construing Code § 371); 
Shaw v. Coleman, 54 N. Y. Super. 3, 
8 NYSt 534; Kamermann vy. Wisner, 
ete., Co., 23: Mise: 330; 51 NYS 210; 
Mendenhall v. Kratz, 14 Wash. 453, 


44 P 872 (construing Code Proc: 
§ 822). 
76. D. C.—WFitzgerald vy. Fitzger- 


D. C. 240. 


ald, 7 
N. J.—Den v. Fen, 17 N. J. L. 354. 
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Where the 


notwithstanding 


N. Y.—Shaw v. Coleman, 54 N. Y. 
Super. 3, 3 NYSt 534. 

Pa.—Lancaster’s App., 111 Pa. 524, 
4 A 333. 

Alta.—Hudson’s Bay Co. vy. Clark, 
[1926] 1 WestWkly 369. 

Ont.—Thomas v. Storey, 11 Ont. 
Prem aerre 

Sask.—Re Dodge, [1925] 1 DomLR 
1140, [1925] 1 WestWkly 776. 

[a] “The true test as to necessity 
of notice of motion in a case not 
specially provided for, is ...as fol- 
lows: If upon the particular facts 
presented the applicant is entitled to 
the precise order applied for as a 
matter of strict right, and the ad- 
verse party is powerless to oppose, 
the order may be granted ex parte, 
even though it might be better prac- 
tice to require notice to be given. 
But if the adverse party appears for 
any reason to be entitled to be heard 
in opposition to the whole or any 
part of the relief sought, the appli- 
cation must be made on notice to 
such adverse party.” Shaw v. Cole- 


sae 54 0N2 YS Superst3}e5;, w/eNYSt 
[b] “A special motion” requires 
notice Deny, Veen ay aia end smiles 
354. 
[c] An application for a special 


counsel fee in the administration of 
an estate will not be granted ex 


parte. Re Dodge, (Sask.) [1925] 1 
eee 1140, [1925] 1 WestWkly 
76. 

{d] Presumption.—Where a court 


promulgates a special rule requiring 
notice of contested motions but 
holds that a certain motion is not 
within the rule, the presumption is 
in support of that construction. 
Stanton) v. Kinsey, 151 Dll. 301; 37 
NE 871. 

Wiomeratte we MRice wie Never lae: 
Boston Law Book Co. v. Canada Law 
Book Co., 15 OntWN 127. 

78. Motions in court in pending 
causes see infra § 43. 

79. Keokuk v. Schultz, 188 Iowa 
937, 176 NW 946. 

[a] Reason for rule is that in 
such cases both parties are charged 
with the duty of ascertaining at 
what time the matter may be taken 
up by the court and of being present 
at that time. Keokuk y. Schultz, 188 
Iowa 937, 176 NW 946. 

[b] In New York, as to/ motions 
noticed for chambers in the first dis- 
trict, it was said: ‘All such motions 
that are not heard on the day for 
which they are noticed, in conse- 
quence of the inability of the court 
to hear the same, stand over, as a 
matter of course, until the next day, 
unless a different disposition should 
be made by direction of the judge, or 
the consent of parties. The fact that 
a calendar of motions is not made at 
chambers, is no reason why this prac- 
tice should not obtain.” Clerke, J., 
rie Mathis v. Vail, 10 HowPr 458, 


[§§ 40-43 


appear in court, a new notice for a hearing at a later 
date is not required;’® but a new notice may be 
necessary where an extension has been granted on 
motion of one party in the absence of the other,*° 
or where a rule of court establishes a law day for 
the disposition of motions and a hearing at a differ- 
ent time without notice would be misleading,*! or 
where a motion has been continued indefinitely.®? - 
[§ 43] 3. Motions in Court in Pending Causes. 
When a party is once in court by legal process or 
his own act,®* the practice requiring motions to be 
made with the knowledge or in the presence of op- 
posing counsel is a matter of courtesy and not of 
right;** and, in legal strictness, parties are bound 
to take notice of all motions made in court during 
the pendency of the action**—or at least during the 


80. Ojo del Espiritu Santo Co. v. 
Baca, 28 N. M. 509, 214 P 768. 

[a] Applicability of statute. 
Code (1915) § 4181, providing that, 
when notice of motion is given or or- 
der to show cause is returnable be- 
fore a judge or court and at the time 
fixed for the motion the judge is ab- 
sent or unable te hear it, the motion 
may be heard without further notice 
as soon as it can be heard by the 
judge, applies only to cases where 
the judge, by reason of his other of- 
ficial duties, is unable to hear the 
motion at the very time it is set for 
hearing, and not to a case where an 
extension was granted on motion of 
counsel for the moving party, the 
other counsel not being present. Ojo 
del Espiritu Santo Co. v. Baca, 28 
N. M: 509, 214 P 768. 

81. Garner v. Towler, 25 Ariz. 101, 
1038, 213 P 390 (where a motion is to 
be disposed of at a time other than 
the law day fixed by rule, notice 
should be given. “Otherwise, the 
court’s rule becomes a trap to catch 
the most wary’’). 

82. Fischer v. Hanna, 8 Colo. <A. 


471, 47 PP 3033 Hennen vs New 
rine éte., Re Cosrme2z0) mika evans 
44, 

83. See Appearances 4 C. J. p 1312; 
Courts §§ 92-105; Process [382. Cyc 
412]. 

84. Seidel v. Hurley, 1 Woodw. 
(Pa.) 352. 

85. Conn.—Treadway v. Coe, 21 
Conn, 288. 


Ill.—Roby v. Title Guarantee, etc., 
Co., 166 Dll. $36,°46 NEV2110: 
107 


Ilowa.—Manning y. Nelson, 
Iowa 34, 77 NW 503. 
Ky.—Riley v. Wiley, 3 Dana 175. 


La.—Thompson y. Mylne, 4 La. 
Ann, 206. ‘ 
Mo.—Konta v. St. Louis Stock 


Exch., 150 Mo. A. 617, 131 SW 380. 

N. D.—Saunders v. Harris, 24 N. D. 
236, 242, 189 NW 825 [quot Cyc]. 

Or.—Holton v. Holton, 153 Minn. 
346, 190 NW 542, 41 ALR 1415 (con- 
struing Oregon statute). 

Pa.—Seidel v. Hurley, 
352. 

{a] Constructive notice by entry 
or filing.—Under a practice requiring 
motions to be filed in court or en- 
tered upon a motion docket (see su- 
pra § 35) parties to a pending action 
may be chargeable with notice of all 
motions therein so entered or filed. 
Wagner v. Tice, 36 Iowa 599; Seidel 
v. Hurley, 1 Woodw. (Pa.) 352. 

[b] An intervener cannot com- 
plain of want of notice of a motion 
and order made in open court be- 
tween the original parties. Thomp- 
son v. Mylne, 4 La. Ann. 206. 

{e] In California a motion for 
leave to have execution issued is 
deemed in the original action, and no- 
tice of such a motion is» not neces- 
sary. Bredfield v. Hannon, 151 Cal. 
497, 91 P 334; Doehla v. Phillips, 151 
Cal 438, 91 2 330: 


1 Woodw. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 43-47] 


term®® or the progress of the trial®’7—unless actual 
notice is required by statute,’ or bv the court 
rules,8® or by some express direction of the court 
made in the cause by decree or otherwise.?° 

[§ 44] 4. Motions Out of Court or in Causes Not 
on the Record. Parties are not bound to take notice 
of motions made out of court®! or term®? or which 
affect the interests of the party beyond the original 
process,®® or after the action has been terminated 
by final judgment® or settled and dismissed ;%> and 
hence, except as to motions ex parte not requiring 
notice,®° motions in causes not on the record or 
docket will not be heard without notice.%? 

[§ 45] 5. Effect of Want of Notice. 
been held that an order made without notice on a 
motion requiring notice®® may sometimes be regarded 
as void,®® as where it is made after the expiration 
of the term when the court has lost jurisdiction of 
the parties,t ordinarily when the court has jurisdic- 


MOTIONS AND ORDERS 


While it has 
appeared.? 


tion of the case an order granted upon a motion 


86. Stith v. Jones, 119 N. C. 428, 
25 SE 1022; Ferrell v. Hales, 119 N. 
Cc. 199, 25 SE 821; Zimmerman v. 
Zimmerman, 113 N. CC. 432, 18 SE 
334; Coor v. Smith, 107 N. on 430, 11 
SE 1089; Hemphill v. Moore, 104 N. 
C. 379, 10 SE 3138; Spencer v. Credle, 
102 N. C. 68, 8 SE 901; Savannah 
Guano Co. vy. Barnwell Home Bank, 
IVI SS C2925; 111) SH-788; Brown, v, 
Buttz, 15 S. C. 488. 

87. See cases infra this note. 

[a] In Colorado notice is required 
in all cases except motions made dur- 
ing the progress of the trial. Nance 
v. Peo., 25 Colo. 252,54 P 631; Mal- 
lan v. Higenbotham, 10 Colo. 264, 15 
P 352. 

[b] In New York, under Code Civ. 
Proe. § 537, which authorized a mo- 
tion for judgment on notice where 
a demurrer, answer, or reply was 
frivolous, it was held that notice was 
required only for special applications 
in advance of the trial and not for 
the motions on the trial. Dodge v. 
U. S., 131 Fed. 849, 65 CCA 303 [cer- 
tiorari den, 195. U; S. 632,22 SCtui9 0; 
49 L. ed. 353]. 

38. See statutory provisions. 

fa] In Colorado a party, after ap- 
pearance, is entitled to notice of all 
motions not of course. La Junta, 
éte,, Canal Co. v. Hess, 25 Colo, 513, 
55 P 729. See Hughes v. McCoy, 11 
Colo. 591, 19 P 674; Mallan v. Higen- 
botham, 10 Colo. 264, 15. RP 352; 
Cates v. Mack, 6 Colo. 401; Nevitt v. 
Grow," 2 Colo. Aae453,° 29)" PB -749. 

{b] In New York, under City Mu- 
nicipal Court Code § 78, certain mo- 
tions must be on notice, the words 
“motion or notice’ in that section 
being construed as ‘‘motion on no- 
tice.” Teitelbaum v. Empire Bot- 
tling Works, 100 Misc.103,165 NYS 3284, 

{c] In Porto Rico, under Civ. 
Proc. §§ 323, 135, providing that no- 
tice of all motions shall be given, an 
application which does not result in 
an order but merely in an entry made 
by the clerk as a ministerial act does 
mot require notice. Hoe v, Puerto 
Rico Pub: Co., 10 Porto Rico 165- 

89. Smith v. Ross, 31 App. (D. C.) 
348; Haughey v. Heaney, 89 Fla. 102, 
103 S 400; Dupuis v. Thompson, 16 
Pia Am OostmuRexs Eve sCrosby,. iC Alta.) 
[1921] 1 WestWkly 103. 

[a] Ontario.—‘‘The making of an 
ex parte order is expressly prohib- 
ited. Rule 213. The only exception 
is that found in Rule 216, permitting 
an interim ex parte order when the 
delay necessary to give notice might 
entail serious mischief.” Boston 
Law Book Co. v. Canada Law Book 
Co., 15 OntWN 127. To same effect 
Joss v. Fairgrieve, 32 Ont. L. 117, 6 
OntWN 640, 26 OntWR 685; Scott 
v. Gardiner, 17 OntWN i114, 236. 

90. Roby vy. Title Guarantee, etc., 
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Co., 166 Ill. 336, 46 NE 1110. 

Sly Gardner tv eCliney pa non. Dec: 
(Reprint) 301, 2 WestLMonth 329. 

{a] In North Carolina all motions 
made before the clerk of the court 
must be on notice. Blue v. Blue, 79 
INEHOR OO 

92. Morgan v. Campbell, 54 Ill. A. 
242; Harper v. Sugg, 111 N. C. 324, 
16 SE 173; Allison v. Whittier, 101 
NW iC, 490; 8 SE’ 83883 “Branch: “vy. 
Walker, 92 N. C. 87; Blue v. Blue, 79 
N. C. 69; Hettrick v. Wilson, 12 Oh. 
St. 136, 80 AmD 337. 


93. Haley v. Williams, 16 Miss. 487. 

94. Ala.—Stringer v. Hchols, 46 
Ala. 61. 

Ill.—Morgan v. Campbell, 54 MIll. 
Av242. 

Iowa.—Perry v. Kaspar, 113 Iowa 
268, 85 NW 22, 


Mo.—George v. Middough, 62 Mo. 
549; Laughlin v. Fairbanks, 8 Mo. 
367; Konta v. St. Louis Stock Exch., 
150 Mo. A. 617, 181 SW 380. 

Oh.—Gardner v. Cline, 2 Oh. Dec. 
(Reprint) 301, 2 WestLMonth 329. 

Porto Rico.-—Acha v. Guerra, 26 
Porto Rico 65. 

a eee Witt v. Monroe, 20 Tex. 

See also Riley v. Wiley, 3 Dana 
(Ky...) Ta > (qucere), 

Necessity of notice of motion: 
For new trial see New Trial [39 Cyc 

936]. 

To open or vacate: 
Judgment see Judgments §§ 564-566. 
Order see infra § 254. 


95. Keeney v. Lyon, 21 Iowa 277. 

96. See supra § 41. 

o7; ‘Hammer vy. Kaufman, 39° 11). 
Sit @arpenter sv Peo: wlor Weten ns oi 


Cheatham v. Howell, 6 Yerg. (Tenn.) 
811; Beck v. Avondino, 20 Tex. Civ. 
Ay 830, 50 SW 207. 

98. See supra § 41. 

99. See cases infra this note. 

[a] An order granted on the ap- 
plication of one not a party to an 
action or proceeding without notice 
to any of the original parties is null 


and void. Kerns v. Morgan, 11 Ida. 
5283) P 954 
[b] An order against a guardian, 


made without notice, requiring him 
to pay certain taxes, is void. Mar- 
tin v. Beasley, 49 Ind. 280. 


1. Jenkins: v. ‘Corwin, 55 Ind. 21: 
Harvey ~v. ‘Carroll, 72" Dex, 63) '10 
SW 334. 

2. Stringer v. HWchols, 46 Ala. 61; 
‘Goldreyer v. Foley, 154 App. Div. 584. 
139 NYS 190; Pinckney v. Hagerman, 
4 Lans. 374 [aff 53 N. Y. 31]; Tweedy 
v. United L. Ins. Assoc., 33 NYS 412, 
24 NYCivProc 259; Becker v. Leba- 
non, etc., St. R. Co., 4 Pa. Super. 372; 
Hungerford v. Cushing, 2 Wis. 411. 

8. Dupuis v. Thompson, 16 Fla. 
69; Byington v. Call, 36 Kan. 455, 13 
P 738; Jackins v. Dickinson, 39 S. C. 


! Div. 
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without notice when notice should have been given 
is regarded as merely irregular,? 
sence of notice is ground for denying the motion® 
or for vacating the order.* 

[§ 46] C. To Whom Given. Aside from the ques- 
tion on whom service of the notice is to be made,°® 
it may be said generally that, where notice is nec- 
essary, it should be given to all parties who have an 
interest in the question to be determined on the 
motion® and who have appeared in the action;’ but 
ordinarily notice need not be given to persons who 
are not so interested;® and it is sometimes provided 
by statute that, subject to certain exceptions, notice 
need not be given to a defendant who has not 


although the ab- 


[§ 47] D. Form and Requisites—1. In General. 
As to the several matters 
of motion, it must comply with a form prescribed 
by statute? or rule;! otherwise the court will have 


to be set forth in a notice 


436, 17 SE 996. 

4  Goldreyer v. Foley, 
584, 139 NYS 190. 

5. See infra § 61. 

6 Colo.—La Junta, etc., Canal Co. 
v. Hess, 25 Colo. 513, 55 Pp G29. 

Mass.—Erlund v. Manning, 160 
Mass. 444, 36 NE 59. 

Nev.—Pratt v. Rice, 7 Nev. 123. 

N. J.—Stone v. State, 20 N. J. L. 404. 

N. Y.—Smith v. Greén, 14 Hun 529; 
Isnard v. Cazeaux, 1 Paige Bey, 

Pa.—Lancaster’s App., 111 Pa. 524, 
4° 333. 

S. C.—Miller v. Cramer, 48 S. C. 
282, 26 SH 657. 

[a] Where there is no cause for 
haste or concealment to prevent the 
defeat of the object of the motion 
and facts are to be found in which 
the opposing party is deeply interest- 
ed, such party has a right to notice 
and an opportunity to be heard. 
Pratt v. Rice, 7 Nev. 123. 

{b] Attorney-general.— Where a 
motion is made on behalf of a de- 
fendant in confinement, after sen- 
tence, to take up his case out of its 
turn, special notice to the attorney- 
general must be proved. Stone v. 
State, 20 N. J. L. 404. 

[ec] In a proceeding in the or- 
phans’ court all parties in interest 
are entitled to notice of every motion 
not grantable of course as provided 
by statute. Lancaster’s App., 111 Pa. 
524,-4 A 333. 

aia ues Junta, etc. Canale Conmmave 
Hess; 25) Colo, 513, 55) PB W295 Rice av. 
Ehele, 55 N. Y. 518. 

[a] Defendants who do not ap- 
pear have been held to be concluded, 
without the service of any other no- 
tice upon them than the primary 
process, by all proceedings in the ac- 
tion which they had reason to antici- 
pate, but not by proceedings which 
would not reasonably be anticipated. 
McLean vy. Tompkins, 18 AbbPr (N. 
Y.) 24. 


154 App. 


8. Erlund v. Manning, 160 Mass. 
444, 36 NE 59; Gordon v. Sterling, 
13 HowPr (N. Y.) 405; Miller v. 


Cramer, 48 S. C. 822, 26 SE 657. 

So. Nw Ys CivaiPract a Actin: Seale 
(formerly Code Civ. .Proc. § 799). 
See Holton v. Holton, 153 Minn. 346, 
190 NW 542, 41 ALR 1415; Wilson v. 
Blakeslee, 16 Or. 43, 16 ©: 872: (both 
construing Civ. Code § 520). 

[a] Withdrawal of appearance.— 
Under the Oregon statute it was held 
that notice of a motion need not be 
given to a defendant who had entered 
his appearance and had afterward 
withdrawn it as to all proceedings 
subsequent to such withdrawal. Wil- 
son v. Blakeslee, 16 Or. 43, 16 P 872. 

10. Reynolds * , Reynolds, 12 Oh 
AS63853 On Cs AG 

11. Barker v. ane [1919] 1 West 
Wkly 13. 
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no jurisdiction.!” 


But while a notice, if general, 


them correctly.17 


[§ 48] 2. Necessity of Written Notice. Ordinarily 
a statute or rule requiring a notice,'® unless other- 
wise specified,'? means a notice in writing,?° or 
at least written notice should be given because it 
is safest and most conducive to justice, even though 
And of course the notice 
should be in writing under an express requirement 


not strictly requisite.?1 


to that effect.22 


[§ 49] 3. Designation of Court. The notice should 


12. Reynolds v. Reynolds, 12 Oh. 
A. 68, 34.0. C. A. 129; Nye v. Still- 
Wiclimetc, Cones lOhWwCirnCt. “40> 5 
OheCir, Dec: 335. 

13. Arnold v. Regan, (29 R. I...71, 
69 A 292; Campbell v. Richards, (Tex. 
Civ. A.) 233 SW 532. 

14. Alexander v..Brown, 1 Pet. 
CU. S683," 7 tiasediasil4> Harris) av. 
Bradford, 4 Ala. 214; Quick v. Mer- 
Tilly 3) Caine (N-LY.)i11385,,Coly& GC. Cas: 
476; Sparham v. Carley, 7 Man. 611. 

[a] Confusion of tenses.—Where 
the notice of a motion states that 
plaintiff ‘‘did’? move, ete, on a day 
subsequent to the date of the notice, 


“did” will be understood to mean 
Se ” Harris v. Bradford, 4 Ala. 
14. 


15. Whipple v. Williams, 1 Mich. 
115; Hawley v. Donnelly, 8 Paige 
(N. Y.) 415; St. George Dist. Bd. of 
Education vy. Parsons, 22 W.Va. 308. 

16. Drew v. Anderson, 1 Call. (5 
Va.) 51. 

17. Drew v. Anderson, supra. 

18. See statutory provisions; and 
rules of court. 

19. Wellmuth v. Rogers, 25 Colo. 
A. 386, 138 P 69; Tillou v. Hutchin- 
son, Tbs, ING, Ae aw 178; Hunt v. Lang- 
stroth, PING ie ce dae 2 23. 

20. Philadelphia Fire Assoc. v. 
Short, 100 Ill. A. 553; Mason v. Kel- 
logg, 38 Mich. 132; Pearson v. Love- 
JOY, 53 Barb. CN. Y.) 407,,.35 Howkr 
193; Gilbert v. Columbia Turnp. Co., 
oeonns: Cas. (No 2¥.). 107. 

21. Bear River, ete, Water, etc., 
Co. v.' Boles, 24 Cal. 354; Ployd v. 
Black, Litt, sel, Cas. (Kiya); ii. 

22. Colo.—Wellmuth vy. Rogers, 25 
Colo. A. 386, 138 P 69. 


Kan.—Bauder vy. Bryan, 20 Kan. 
367. 

Oh.—Reynolds v. Reynolds, 12 Oh. 
A. 68, 31 O, C. A. 129; Nye v. Still- 
well; ete: Co., 12° Oh. Cir, Ct. (40, 


a Oh iCir, Dec; 335. 


Pa.—Dawson’s App., 15 Pa. 480. 

S. C.—Ex p. Apeler, 35 S. C. 417, 
14 SE 931. 

[a] Im California (1) it is pro- 
vided by Code Civ. Proce G923*) 


§ 1010 that “notices must be in writ- 
ing’. ” Mallory v. See, 129 Cal. 
356, 61 P 1123 (paterrine to statute). 
(2) Under a seemingly less specific 
statute it was’ held that a require- 
ment that notice of motion be given 
meant written notice, or notice in 
open court, of which a minute is 
made by the clerk. Borland  v. 
Thornton, 12 Cal. 440. (8) Concern- 
ing the rule laid down in the fore- 
going ease the court subsequently 
said: ‘“‘That a notice in legal proceed- 
ings should be in writing, we deem 
essential to the protection of the 
rights of the party to be affected by 
it. Any other practice would, in 
many instances, be attended with 
mischievous results, and hence should 


If no particular form is pre- 
seribed, a notice which reasonably furnishes infor- 
mation of the motion is sufficient;'® and although 
a notice is hable to technical objections, it will be 
sustained if it is so explicit as to render a mistake 
impossible! or even if there is a more substantial 
defect or omission which does not mislead anyone.?° 
is favorably ex- 
pounded,** if it descends to particulars it must state 
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be amended.?? 


; [8§ 47-5: K 


designate the court or judge before whom the motion 
is to be made,?* but an incorrect and conflicting 
designation may be disregarded as surplusage.”4 
[f 50] 4. Designation of Parties. 
should identify the cause by giving the names of 
the parties?® and be addressed to all the parties or 
attorneys intended to be served,?® although a notice 
not addressed to anyone is merely irregular and may 
A misnomer may be. fatal,?> espe- 


The notice 


cially where the motion is directed against a merely 


misled.3° 


technical defect in the adversary’s. proceedings,*? 
but ordinarily an omission or error in the naming of 
the parties may be disregarded where no one was 


[§ 51] 5. Designation of Time and Place*!—a. 
Time of Return or Hearing. 
requirement that a notice of motion shall specify 


It is a fundamental 


the day or time when it is returnable and the hearing 


be discountenanced. ... The statute 
does not provide for any other than 
a written notice, and we are not 
satisfied that a notice in open Court, 
entered in the minutes of the Clerk, 
in such cases, can properly serve as 
a substitute for the notice contem- 
plated by the statute. If it can, then 
it should contain all the substantive 
elements of the statutory notice, and 
should be brought to the attention of 
the party entitled to notice; and all 
this should appear, by proper entry, 
in the minutes of the Court.” Fla- 
teau v. Lubeck, 24 Cal. 364, 365. (4) 
An application to change the place of 
trial of an action commenced in the 
wrong county is not a motion within 
Code Civ. Proc. § 1005, providing for 
service of written notice of a mo- 
tion, although under § 1010 the ac- 
tion of the court on a demand for a 
change of venue is an order, and al- 
though the application made on the 
demand is designated a motion, but 
the motion goes on the calendar to be 
called for hearing in the regular or- 
der of business. Bohn v. Bohn, 16 
CalyvAs 179% 16 GPASes- 

[b] Notice by telephone is neces- 
sarily verbal and therefore insuffi- 
cient under a statute requiring all 
notices to be in writing. exp. 
Apeler, 35 S. C. 417, 14 SE 931. 

{[c] Parol evidence of contents 
may be given when a party has no 
copy. Tower v. Wilson, 3 Cai. (N. Y.) 
174, Col. & C. Cas. 494. 


23. Yale v. Edgerton, 11 Minn. 
271; Clickman v. Clickman, 1 N. Y. 
611; Nye. v. Stillwell,. ete, Co, 12 
Oh. Cir: Ct, 40, «ib (On Cir Dec: web. 


{a] Sufficiency of designation.— 
“While it is the better practice to 
specify distinctly that the applica- 
tion will be made to the court when 
such is intended, yet when an appli- 
cation to the court for action within 
the exclusive jurisdiction of a court 
is described as an application to the 
judge of the proper court, in the ab- 
sence of special circumstances cre- 
ating an exception, we should hold it 
sufficient,” Yale v. Edgerton, 11 
Minn, 271. 

24. Peo. v. Sessions, 10 AbbNCas 
(N. Y.) 192, 62 HowPr 415. 

[a] Thus, where a motion should 
be addressed to a judge of the court, 
and not to the special term, the 
words “at the next special term,” in 
a notice of motion, after the name of 


the judge, may be rejected as sur- 
plusage. Peo. v. Sessions, 10 AbbN 
Cas (N. Y.) 192,.62 HowPr. 415. 
25. Ill.—Henrichsen v. Mudd, 33 
Ill. 476. 
dey Bor eRe v. Moore, 14 Iowa 
586. 


N. Y.—Davis y. Richards, 2 NY 
MonthLBul 97. 

Oh.—Reynolds vy. Reynolds, 12 Oh. 
A. 68, 31 O. C. A. 129; Nye v. Still- 


is to be had,?2 and be for a ‘‘motion day’ where 


Well) “ete, sCowm la! Ohe sCirme Ctza20, 
5 Oh. Cir. Dee. 335. 

S. D.—Jerauld County v. Williams, 
7S. D. 196, 63 NW: 905. 

Va.—Tench v. Gray, 102 Va. 215, 
46 SE 287. 

[a] Notice naming no parties will 
not bind the party upon whom it is 
served. Eastman v. Moore, 14 Iowa 
586. 

{b] Notice not giving the baptis- 
mal name of one of the parties men- 
tioned therein is too indefinite and 
uncertain, and may be stricken from 
the files. 
476. 

26. Anderson v. Vandenburgh, 1 
HowPsr CNY )22182. 

[a] Parties in representative ca- 
pacity.— Where the notice of motion 
was not addressed to a defendant as 
executor, it was held that he was 
made a party to the motion only as 
an individual. Duclos v. Benner, 2 
Silv. Sup. /31;5 6 NYS) 29374, 

27. Manufacturers L. Ins. Co. v. 
Walker, (Sask.) 25 WestLR 399. 

28. Sandland v. Adams, 2 HowPr 
(N. Y.) 98. 

29. PP wey v. Donnelly, 
(N. Y.)_ 4 

20. ie County v. Williams, 7 
S. D. 196, 68 NW 905. 

[a] Naming only one defendant, 
followed by the abbreviation ‘et al.,” 
was held sufficient, no one being mis- 
led. Jerauld County v. Williams, 7 
S. D. 196, 63 NW 905. 

[b] An annexed affidavit rightly 
entitled may render immaterial a 
defect in the entitling of the notice 
of motion. Ryers y. Hillyer, 1 Cai. 
(NOY, ) pl L2 Cok S&C, sCaswiswe 

31. Of motion for: 

Dismissal of appeal see Appeal and 

Error § 2407. 

Judgment see Judgments § 429. 
Other specific purpose see cross ref- 

erences supra p 462. 

Yee Ala.—Welch v. Fourier, 6 Ala. 

Cal.—Dunton v. Tanigoshi, 47 
A, 231, 190 P 467. 

Colo.—La Junta, aes Canal Co. v. 
Hess, 25 Colo. 5138, 55 P 729. 

106 C.—Fitzgerald v. Fitzgerald, 7 
D. C. 240 

Ind.—Green v. Green, 7 Ind. 113. 

Ky.—Dye v. Knox, 1 Bibb 573. 

Mass.—Worster vy. Yeaton, 198 
Mass. 335, 84 NE 461. 
pipes) —Blake vy. Sherman, 12 Minn. 

Mo.—Price v. White, 27 Mo. 275. 

N. J.—Brown vy. Williamson, 8 N. 
Jd, 1.363. 

N. Y.—Crane v. Crofoot, 1 HowPr 
awe Jackson y. Brownson, 4 Cow. 

Oh.—Reynolds v. Reynolds, 12 Oh. 
AniGi3;) Sl eOk (Oh Aly 298 

Tex. —Campbell v. Richards, (Civ. 
A.) 233 SW 532. 


8 Paige 


Cal. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Henrichsen y. Mudd, 33 Ill... 


- §§ 51-55] 


such a day has been fixed by rule of court.3* Subject 
to statutes and court rules,*4 a notice of motion for 
the next term of a given Rout: without specifying 
any particular day, is sufficient; 85 and if it adds 
a particular day for the motion, which is several 
terms afterward, this addition may be rejected as 
surplusage,*° as may also an erroneous designation 
of a certain week day where the notice specified the 
day of the month on which it was returnable,3? 
although a notice designating a certain week day as 
falling on the wrong day aif the month has been 
The notice must specify one certain 
time only,°® and cannot be in the alternative.*° 
Where notice is for a certain day or as soon there- 
after as counsel can be heard and the day happens 
to be a legal holiday, it has been held that the notice 
is good for the following day;*! but in England such 
a notice for a day on which no court ean possibly 


held ad: 38 


be sitting is ineffectual.” 


[§ 52] b. Time of Granting Leave for Short Notice. 
The practice sometimes requires that, when by spe- 
cial leave the time for the return of a notice of 
motion is curtailed, the indorsement of leave must 
show the date when leave was given.*? 


Eng.—Batten v. Harrison, 3 B. & 
P. 1, 127 Reprint 1. 

B. C.—Blue Funnel Motor Line Co. 
v. Vancouver, etc., R> Co., [1918] 3 
WestWkly 473. 

Que.—Warner v. St. Luke’s Hospi- 
tal, 21 Que. Pr. 213. 

{a] Error in designation of hour. 
—Notice that a motion will be made 
at ten o’clock is sufficient, although 
the motion is placed on a calendar 
ealled at eleven o’clock. The notice 
for ten o’clock was ‘“‘sufficient notice 
to bring the opposite party into court 
at that time, and if there was any 
postponement of the hearing under 
rule of court, he would be bound to 


ascertain that fact.” Dunton  v. 
Tanigoshi, 47 Cal, A. 231, 232, 190 
P 467. 

[b] ‘The clause “or as soon there- 


after as counsel can be heard,” while 
usually inserted in the notice, is nov 
strictly necessary as the motion 
stands over as a matter of course 
where it cannot be heard at the time 


designated. Anonymous, 1 Johns. 
(N. Y.). 143. 
83. Fitzgerald v. Fitzgerald, 7 D. 


Cc. 240. See Hatch v. Andrews, 1 NY 
MonthLBul 59 (no default order on 
other day). 

[a] Sufficiency of excuse!—(1) 
Mistaking in good faith the first day 
of the term was held a sufficient ex- 
ecuse for not noticing the motion for 
the first day. Bayard v. Malcom, 3 
Cai CON. Ye)” LOZ Coll-& Cs Cast 456; 
(2) Where the subject matter of a 
motion arises so late that notice can- 
not be given for the first day it may 
be given for a subsequent day at the 
peril of the party. Anonymous, 18 
Wend. (N. Y.) 515. (3) Where the 
reason for not noticing the motion 
for the first day appears on the rec- 
ord, no affidavit in excuse is neces- 
sary. Kane v. Scofield, 2 Cai. (N. Y.) 
368, Col. & C. Cas. 414, 

34. See statutory provisions; and 
court rules. 

35. Ala.—Welch v. Fourier, 6 Ala. 
516; McRae v. Colclough, 2 Ala. 74. 
Ind.—Green v. Green, 7 Ind, 113. 
Ky.—Dye v. Knox, 1 Bibb 578. 
Minn.—Blake y. Sherman, 12 Minn. 

420. 

Mo.—Price v. White, 27 Mo. 275. 

N. Y.—Jackson v. Brownson, 4 
Cow. 51; Avery v. Cadugan, 1 Cow. 
230. 

[a] Sufficiency of designation of 
term.—(1) A notice that a motion 
will be made at the “next special or 
adjourned term” of the district court 
ef a certain county to be held, ‘‘on 
the twenty-eighth day of January, 
1867,” contains a sufficient designa- 


MOTIONS AND ORDERS 


plusage.*® 
court is cured 
motion.** 


[42 C.J.] 483. 


[§ 53] ce. Place of Return or Hearing. The notice 
should state the place where the motion is to be 
made,** but where the place of a term of court is 
fixed by a law so that parties are required to take 
notice of it, a notice of motion designating the term 
need not otherwise specify the place,*® and even the 
mention of a wrong place may be rejected as sur- 
Failure to specify the place of holding 


by appearing and resisting the 


[§ 54] d. Specifying Relief Sought. A notice of. 
motion must specify the object of the motion or the 
relief sought,*? which will limit the scope of the 
motion;*® and under a statute requiring that the 
notice shall contain the nature and terms of the 
order applied for®® compliance therewith is neces- 
sary to give the court jurisdiction.®! 

[§ 55] e. Specifying Grounds of Relief. 


Since: 


the purpose of a notice of motion is to acquaint the 


sought, 


tion of the term, where it appears 
that the party receiving the notice 
was in nowise misled or injured. 
Blake v. Sherman, 12 Minn. 420. (2) 
A notice of motion for a particular 
term, and that, if not then made, it 
will be continued on the calendar 
from term to term until it shall be 
made is insufficient. Beekman  v. 
Reed, 5 Cow. (N. Y.) 23. 

[b] Subsequent change of time 
for holding term.—Where notice was 
given that a motion would be made 
at a court to be held on the first 
Monday in May, and the legislature 
meanwhile changed the time to the 
second Monday, it was held that the 
party receiving the notice must take 
notice of the change. Price v. White, 


27 Mo. 275. See Green v. Green, 7 
Ind. 113 (dictum). 
[ec] In Texas, under. Vernon’s 


Sayles Civ. St. Annot. art 2123, pro- 
viding that, ‘all motions not relating 
to a suit pending Shall be taken up 
and disposed of in their order as 
other suits are required to be.” a no- 
tice of motion is not insufficient for 
failure to fix the day upon which the 
motion should be heard. Campbell v. 
Richards, (Civ. A.) 233 SW 532, 534. 

36. Crawford v. Mobile Branch 
ee, 7 Ala. 205; Dre v. Brown- 

51 


son, 4 Cow. (N. 
37. Dunton fe Tanigoshi, 47 Cal. 
A. 231, 190 P 467; Wolfe v. Horton, 


S-Cathiy CUNY. )186s Cole SC. Case 438 
Batten v. Harrison, 3 B. & P. 1,, 127 
Reprint 1. 

38. Brown v. Williamson, 8 N. J. 
L. 363 (notice that a motion will be 
made on Friday, the 7th, when Fri- 
day is the 8th). 

[a] In Quebec a motion for pre- 
emption served on October 14, with 
notice of presentation for Wednes- 
day, October 16, when the 16th is 
actually Thursday, is not worthless 
and a new notice of presentation on 
a subsequent date can be given be- 


fore October 16. Warner v. St. 
Luke’s Hospital,: 21 Que. Pr. 213. 

89. -. Crané:!yv. (Crofootj7 i _HowPr 
CNS) bl 9h 


40. Crane y. Crofoot, supra. 

41. White v. Rockafellar, 45 N. J. 
L. 299; In re Flushing Ave., 101 N. Y. 
678, 5 NE 561. 

{a] Effect of irregular adjourn- 
ment.—Where the notice was given 
for a Monday which was a legal holi- 
day, it was held that, even if the 
court was not regularly adjourned so 
as to carry the business over until 
the next day, the order made on the 
next day was merely irregular and 
that defect was waived by unreason- 
able delay in moving to vacate. In 


party with the ground on which he is to be pro- 
ceeded against®? and give him an opportunity to 
answer it,°? it is the general rule that, unless the 
notice sets forth the grounds on which relief is 
it is insufficient and will be denied,*+ or 


re Flushing Ave. 101 N. Y. 678, 5 
NE 561. 
42. Daubney v. Shuttleworth, 1 


Ex. D. 53; Maullin v. Rogers, 55 
iy “aig Obes) BARE 

43. Blue Funnel Motor Line Co. v. 
Vancouver, p) etc,,F Ris Cog) ‘CB? Te.) 


[1918] 3 WestWkly 473; Sparham v. 
Carley, 7 Man. 611. 

[a] Sufficiency of statement of 
leave.—Where leave was given to 
move the next day to rescind a rule 
of court, a notice of motion, which 
stated that by leave this day given 
an application would be made to the 
court next morning, sufficiently 
showed leave for short notice. 
Sparham v. Carley, 7 Man. 611. 

Short notice by order to show 
cause see infra § 69 et seq. 

44 Worster v. Yeaton, 198 Mass. 
335, 84 NE 461 (referring to Super. 
Ct. Rules, rule 74); Reynolds v. 
Reynolds iit O Hwee Ss. esl On Cura 
129). (Gen. Code. §-11372):s) Browne v, 
State, 8 Heisk. (Tenn.) 871 i 

45. Bodwell v. Willcox, 2 Cai. 
(N. Y.) 104, Col. & C. Cas. 367. 

46. William v. Brown, 5 Cow. 
(N. Y.) 281. 

47. Brown 8 MHeisk. 
(Tenn.) 871. 

48. Ind.—Scott v. Indianapolis 
Wagon Works, 48 Ind. 75. 
cee ee v. Black, Litt. Sel. Cas. 
ee ewe en sai v. Copland, 5 Mich. 
ares Y.—Alexander v. Hsten, 1 Cai. 

Oh.—Reynolds v. Reynolds, 12 Oh. 
AN 63503 17 Om MA, £1293 

W. Va—St. George Dist. Bd. of 
Education v. Parsons, 22 W. Va. 314. 

{a] Illustration.— A motion to 
compel a party to divide a pleading 
into paragraphs should state how the 
mover thinks the pleading ought to 
be divided. Scott v. Indianapolis 
Wagon Works, 48 Ind. .75. 

[b] If the object of the motion 
cannot be mistaken, the notice is 
sufficiently specific, however wanting 


v. State, 


it may be in technical accuracy. St. 
George Dist. Bd. of Education v. 
Parsons, 22 W. Va. 308. 

49. Alexander v. Esten, 1 Cai. 


GNE Ys ers2t 

50. See Oh. Gen. Code § 11372. 

51. Reynolds v. Reynolds, 12 Oh. 
A. 63, 31°0O.°C. A. 1293 Nye v. Stilis 
well, etce., Co., 12 Oh. Cir. Ct. 40,5 
Oh. ‘Cir. Dec. 335. 

52. St. George Dist. Bd. of Edu- 
cation v. Parsons, 22 W. Va. 308. 
Rare Freeborn v. Glazer, 10 Cal. 

54. Cal.—Packer v. Doray, 98 Cal, 


484 [42 C.J] 


that relief must be limited to the ground or grounds 
stated,®> although in some jurisdictions a notice of 
motion based upon affidavits served with the notice 
need not specify the grounds when these are stated 
in the affidavits;°° and it has been said that, if there 
is only one ground for granting certain relief, the 
failure of the notice to state the ground may be 
treated as immaterial.°’ The joinder of several dis- 
tinet grounds is allowable.°$ 

In New York, under a rule of practice providing 
that ‘‘when a motion is based upon a mistake, omis- 
sion, defect or irregularity, the notice or order to 
show cause shall specify the mistake, omission, de- 
fect or irregularity claimed,’’>® a notice specifying 
a certain ground will not support an order on a 
different ground.®® Under former rules providing 
that, when the motion is for an irregularity, the 
notice or order shall specify the irregularity,®! it 
was held that such a notice failing to specify the 
irregularity was insufficient,°* even though the irreg- 
ularity was set forth in the supporting affidavits,°* 
or in papers named.°* But the notice was not re- 
quired to specify objections to the proceeding 
Nat. Bank v. 
Works, 
229; lewis” v. 
(ON 45) eA 


315, 38 P 118; Donnelly v. Strueven, 
63 Cal. 182; Loucks v. Edmondson, 
18 Cal. 203; Freeborn v. Glazer, 10 
Cal. 337; Keown v. Trudo, 71 Cal. A. 
055, 234 0P291 0: 


MOTIONS AND ORDERS 


Bushwick 
6 NYS 318, 
Graham, 
Selover v. Forbes, 
HowPr (N. Y.) 477; Perkins v. Mead, 


[8§ 55-56 


attacked which went to the merits® or to the juris- 
diction.°* And the rule has been stated to be that, 
where in answer to a motion the opposite party 
would have a right to explain by affidavit the mat- 
ters constituting the foundation of the motion, the 
motion papers must apprise him of the grounds 
upon which the moving party relies;® but that, 
where the opposite party has no right to explain 
or answer by affidavit, or to amend or perfect his 
proceedings on terms, the notice need not disclose 
the grounds.®* It is to be observed, of course, that 
the former rule, referring only to irregularities,°? 
is not so comprehensive as the present rule which 
specifies ‘‘mistake, omission, defect or irregu- 
Tamuipysa72° 

[§ 56] f. Reference to, and Annexing of, Support- 
ing Papers.74 A statute or rule requiring that the 
notice of motion shall refer to, specify, or be accom- 
panied by, the supporting papers or affidavits’? is 
imperative and failure to comply therewith is 
ground for denying the motion;‘* also only the 
papers served with the notice can be read on the 
motion.”* Failure to serve papers when required by 


Chemical 
17 NYCivProc 
16 pada 


insufficiency is matter of substance. 
Agnew v. Latham, 54 Misc. 61, 105 
NYS 3866 [aff 120 App. Div. 877 mem, 
105 NYS 1105 mem]; Daucny v. 
Miller, 16 AbbPrNS (N. Y.) 100. 


Ida.—Jackson y. Barrett, 12 Ida.|22 HowPr (N. Y.) 476; Roche v. 66. Weil v. Gallum, 75 App. Div. 
465, 86 P 270. Ward, 7 HowPr (N. Y.) 416. 439, 78. NYS 300; Peck v. Coler, 20 
N. Y.—Bowman v. Sheldon, 7 N. Y. 63. German-American Bank  v.| Hun (N. Y.) 534; Matter of Ringler, 
Super. 657; Lewis v. Graham, 16 Abb] Dorthy, 39 App. Div. 166, 57 NYS|/70 Misc. 576, 127 NYS 934; Wilson v. 
Pr 126; Bailey v. Lane, 13 AbbPr|172; Matter of Howland, 58 Misc.| Lange, 40 Mise. 676, 83 NYS 180; 
354, 21 HowPr 475; Coit v. Lambeer, 124, 110 NYS 759; Asinari v. Voike-| Whiton vy. Morning Journal Assoc., 
2 CodeRep 79. See also infra text|ning, 2 AbbNCas (N. Y.) 454; Lewis] 23 Misc. 299, 50 NYS 899; Blake v. 
and notes 55, 57, 59-70. v.. Graham, 16) AbbPxri (Nae YY.) 71265 | bocy, 6) HowbPr eGNe Ye) 108m eCode 
W. Va.—St. George Dist. Bd. of] Montrait v. Hutchins, 49 HowPr]| Rep 406. 
Education v. Parsons, 22 W. Va. 308.| (N. Y.) 105; Selover v. Forbes, 22 67. Brower v. Brooks, 1 Barb. 
Wis.—Corwith v. Illinois State| HowPr (N. Y.) 477; Perkins v. Mead, 
Bank, 8 Wis. 376. 22 HowPr (N. Y.) 476; Coit v. Lam- 
Eng.—Vincent v. Thwaites, 4 Ir.| beer, 2 CodeRep (N. Y.) 


Eq. 689. 

55. Barker v. Cook, 40 Barb. (N. 
Y.) 254, 16 AbbPr 83, 25 HowPr 190; 
Bowman vy. Sheldon, 7 N. Y. Super. 
657; New: York v. Lyons, 1 Daly (N. 
Y.) 296, 24 HowPr 280. 

[a] On a motion based on an 
irregularity merely, the mover is not 
entitled to appeal to the favor of 
the court on the merits. Asinari v. 


[a] 


CivProc 274, 
[b] 


lar defect or 


v. Middleton, 14 NYWklyDig 126. 

A new ground of relief cannot 
be injected by an additional affidavit 
served after the notice of motion. 
Lambert v. Perry, 1 NYS 152, 14 NY 


when apparently 
there was no express rule on the 
subject, it was held that the particu- 
objection relied upon 


Formerly, 


(N. Y.) 423, 3 HowPr 243. 
68. Hanna v. Curtis, 1 Barb. Ch. 
QE YS) 2633 


79; Stevens 


69. Gen. Pract. Rules, rule 87. 
70. Civ. Pract. Rules, rule 62. 
71. Affidavits supporting papers 


generally see infra §§ 79-114. 

72. See statutory provisions. 

[a] In the District of Columbia it 
was provided by rule that a copy of 
the affidavits or other papers be 
served with notice of motion. Fitz- 
gerald v. Fitzgerald, % D. C. 240, 243 


Volkening, 2 AbbNCas (N. Y.) 454. 
56. Pick v. Glickman, 54 Ill. A. 
646; Bonesteel v. Orvis, 23 Wis. 506, 
99 AmD 201. 
Contra in New York see infra this 


section. 

57. Bowman v. Sheldon, 7 N. Y. 
Super. 657. 

58. McMahan v. Kyle, 9 Port. 
(Ala.) 507. And see supra § 18. 

59. Civ. Pract. Rules, rule 62. 

60. Triangle Radio Supply Co. v. 


De Forest Radio Tel., etc, Co., 210 
App. Div. 810, 205 NYS 956. 

[a] hus, where the only ground 
stated in a defendant’s notice of mo- 
tion related to the service of the 
summons, an order in his behalf can- 
not be sustained on the theory that 
plaintiff had failed to comply with 
a rule of practice relating to. the 
filing and service of a complaint. 
Triangle Radio Supply Co. v. De 
Forest Radio Tel., etc., Co., 210 App. 
Div. 810, 205 NYS 956. 


61. Gen. Pract. Rules, rule 387; 
and prior similar rules. 
62. Ennis v. Untermyer, 93 App. 


Div. 375, 87 NYS 695; Barker v. Cook, 
40 Barb. (N. Y.) 254, 16 AbbPr 838, 25 
HowPr 190; Gurnee v. Hoxie, 29 
Barb. (N. Y.) 547; Bishop v. Empire 
Transp. Ceo ou UN. LamSUper. aba 
Skinner v. Noyes, 30 N. Y. Super. 
228; Graham v. Pinckney, 30 N. Y. 
Super. 147; Lalor v. Fisher, 25 N. Y. 
Super. 669; Matter of Howland, 58 
Mise. 124, 110 NYS 759; Brenker v. 
Diatt, 116 NYS 575; Marietta First 


must be specified in the notice of mo- 
tion or affidavit. Bowman y. Sheldon, 
7 N. Y. Super. 657; Boyd v. Weeks, 
6 Hill (N. Y.) 71; Wilson v. Wetmore, 
PRET ON aye) ee Loy 

64. Van Wickle vy. Weaver Coal, 
at Co., 88 App. Div. 603, 85 NYS 

[a] Where the ground of the mo- 
tion appeared in the moving papers 
but not the notice, and was sought 
to be met by opposing affidavits and 
was discussed by the court below as 
if the notice was strictly regular, it 
was considered sufficient on appeal. 
Livermore vy. Bainbridge, 14 AbbPrNS 
ae HowPr 350 [app dism 56 N. 


ne s 

65. McBride v. Illinois Nat. Bank, 
128 App. Div. 503, 112 NYS 794; Nor- 
den v. Duke, 106 App. Div. 514, 94 
NYS 878; Rallings v. McDonald, °76 
App. Div. 112, 78 NYS 1040; Andrews 
v. Schofield, 27 App. Div. 90, 50 NYS 
132; Decker vy. Kitchen, 21 Hun (N. 
Y.) 332; Emerson v. Auburn, etc., R. 
Co., 18 Hun (N. Y.) 150; Kellogg v. 
Howell, 62 Barb. (N. Y.) 280; Winne- 
brenner v. Edgerton, 30 Barb. (N. Y.) 
185, 8 AbbPr 419, 17 HowPr 363; 
Matter of Ringler, 70 Misc. 576, 127 
NYS 934; Agnew v. Latham, 54 Misc. 
61, 105 NYS 366 [aff 120 App. Div. 
877 mem, 105 NYS 1105 mem]; Jack- 
son v. Smith, 16 AbbPr (N. Y.) 201, 
25 HowPr 476. 

[a] The insufficiency of affidavits 
attacked by a motion is not an 1r- 
regularity within the rule as such 


[cit Equity Rules (1842), rule 5]. 
{[b] In Ontario, under Rule 524 
providing that ‘all affidavits upon 
which a notice of motion ... is 
founded shall be filed before the serv- 
ice of the notice of motion... ,” the 
date of filing such affidavits must be 
stated in the notice of motion, and 
unless this is done the motion will 


fail. Re Toronto Junction, 11 Ont 
WR 182. 
73. State v. Second Judicial Dist. 


Ct., 25 Mont. 202, 64 P 352; Jenkins 
v. Warren, 25 App. Div. 569, 50 NYS 
957; Brown vy: Ricketts, 2 Johns. Ch. 
(CN. Y.) 425; Card v. Fitzroy, 1 Johns. 
Cas; “CNL Y.)30, Col. Wel Cm Casilgg= 
yas v. Illinois State Bank, 8 Wis. 
_ [a] Mere reference in the notice 
in general terms to certain records 
and papers was not a compliance with 
the rule and the defect required the 
denying of the motion. Corwith v. 
Illinois State Bank, 8 Wis. 376. 

74. State v. Second Judicial Dist. 
Ct., 25 Mont. 202, 64 P 352. See 
Northrop v. Sidney, 97 App. Div. 271, 
90 NYS 23; Chapuis v. Long, 77 App. 
Div. 272, 78 NYS 1046 (both decided 
under former Gen. Pract. Rules, rule 
21). But see infra this note [b]. 

[a] Subsequent service of affi- 
davits.—Affidavits served two days 
after serving notice of motion, but 
before the hearing, may be disre- 
garded. State v. Second Judicial 
Dist. Ct., 25 Mont. 202, 64 P 352. 

[b] In New York (1) there is now 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


$8 56-60] 


rule is fatal to the proceeding ;*4% but it is suffi- 
cient merely v4, greter in the notice to papers previ- 
ously served.?*” 

Pleadings in re action are always before the 
court,“*% and hence, in motions that are heard on 
the pleadings and proceedings, it is not necessary to 
serve copies thereof on any of the parties to the 
suit,“*% although such service should be made upon 
a person moved against who is not a party.74% 

[§ 57] g. Authority To Give, and Signature.’5 
A notice of motion in a suit pending in a court of 
record, when required to be in writing, must be 
subscribed by the attorney of record for the moving 
party’® or by the party.77 But the want of the 
signature, not being misleading, is an irregularity7® 
which can be cured by amendment. ae 

[§ 58] h. Amendment. A notice of motion may 
be amended so as to cure an irregularity®® or to 
supply a statement of the grounds of the motion in 
the absence of a statutory limitation®! or preju- 
dice.*? But it has been held that a short notice 
cannot be amended by changing the day of return 
stated therein,** and that, unless permitted by stat- 
ute,** radical defects in matters of substance cannot 
be cured by amendment after the expiration of the 
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time limited for serving the notice®® as the allow- 
ance of such an amendment would in effect extend 
the statutory period.*® 

[§ 59] HE. Service—1. Time of Service—a. In 
General. Generally the question of the time of serv- 
ice of notice is the same as the question of the time 
of moving,*? and the time of the service of notice 
for particular kinds of relief is usually governed 
by a statute or rule applicable to those subjects.%% 
In the absence of a statute or rule providing other- 
wise, notice may be served before the filing of the 
papers on which the motion is to be based,®? but 
a rule may require that the supporting affidavits be 
filed first.°° The view has been taken that the mo- 
tion papers need not show that notice was given in 
due time,®+ as this is a matter to be shown in 
opposition.” 

[§ 60] b. Length of Time of Notice.°* Subject to 
provisions permitting short notice by an order to 
show cause®* and the power of the court or judge to 
shorten®® or lengthen®* the time, the length of time 
within which notice of motion must be served before 
the return or hearing is usually preseribed by stat- 
ute or rule of court,®” and, unless notice for such 


apparently no statute or general rule 
of practice requiring that a notice of 
motion specify the supporting a/ffi- 
davits or papers or that these shall 
accompany the notice. (2) Formerly 
Gen, Pract. Rules, rule 21 provided 
that,‘ with certain exceptions, notice 
of nonenumerated motions be accom- 
panied with copies of the affidavits 
and papers. This rule has been 
omitted from the Civil Practice Act. 
Gen. Pract. Rules, rule 40 provided 
as to enumerated motions that a copy 
ef the papers including pleadings be 
served. This latter rule has been 
modified in Civ. Pract. Rules, rule 65 
which omits the provision for service 
of the papers and provides that the 
pleadings in an action ‘shall always 
be deemed before the court.” 


74 Rogers v. Pearsall, 21 App. 
Div. 389, 47 NYS 551. 
[a] The fact that the adverse 


party obtained papers required to be 
served upon him does not obviate the 
necessity of service, because the pa- 
pers presented to the court by the 
moving party and those presented by 
the adverse party should be folioed, 
in order that the parties may refer 
to them in such manner as not to 
require the court to search through 
the whole mass of papers in order to 
ascertain what is referred to. Rogers 
v. Pearsall, 21 App. Div. 389, 47 NYS 
551 (decided under Gen. Pract. Rules, 
rule 40). 

74144, Newbury v. Newbury, 6 How 
PaGN.gev.)82. 

{a] Where motion papers were 
mailed too late to constitute good 
service under the rule governing 
service by mail and after they were 
actually received timely personal no- 
tice of motion was given stating that 
it would be upon the papers previ- 
ously served by mail, this was held 
to be sufficient. Van Benthuysen v. 
Stevens, 14 HowPr (N. Y.)-70. 

74%. N. Y. Civ. Pract. Rules, rule 
65; Rowe v. Comley, 11 Daly 317, 2 
INYCivProce. 424, 1. NY€ityCt 466; 
Lennox v. Meehan, 121 Misc. 678, 201 
NYS 710; Badger v. Gilroy, 21 Misc. 
466, 47 NYS 669. 

7416, Badger v. Gilroy, , supra; 
Newbury v. Newbury, 6 HowPr (N. 
BY ueloae 

“It is very desirable, as far as 
possible, to dispense with the service 
of papers not necessary for the ad- 
verse party in respect to motions 
which arise on pleadings or other- 


wise.” Ripley v. Burgess, 2 Hil 
CN. Y.) 360; 362 
744%. Badger v. Gilroy, 21 Misc. 


466, 47 NYS 669; Newbury v. New~ 


bury, 6 HowPr (N. Y.) 182; Morley’ 


v.,.Green, 11, Paige (N. Y.) 240, 42 
AnD 112. 


75. Giving notice of motion as 
Cee appearance see Appearances 
Sars Z 

76. Halsey) vy. Carters 29) Ne oy. 
Super. 535; Harris v. Spader, 2, NY 
CityCt 147; Simmons v. Fisher, 46 


Tex. 126; Manufacturers L. Ins. Co. 
v. Walker, (Sask.) 25 WestLR 399. 

[a] Notice signed by a party per- 
gonally instead of by his attorney 
may be disregarded where he has 
appeared by attorney, notwithstand- 
ing the statute speaks of notice by 
“either party.’ Halsey v. Carter, 
29 N.Y. Super. 585, 

[b] Notice signed by counsel.—It 
has been held that a notice of mo- 
tion, signed by counsel for an attor- 
ney of record, is good if the attorney 
has absconded. Bogert v. Bancroft, 
oe CaiasCN. Y.) 2%, Col. S&C. Cas) 466. 

77. Nobach vy. Scott, 20 Ida. 558, 
119 P 295; Philadelphia Fire Assoc. 
Vo short, 100 Tl Alyo53- 

[a] In Idaho a motion ‘is not 
specifically reauired to be signed, but 
in our practice motions are usually 
signed and it is the proper practice 
to have them signed by the parties 
or their counsel.” Nobach v. Scott, 
20 Ida. 558, 562, 119 P 295. 


78. MacMahon vy. Hull, 63 Or. 133, 
179343, 6i24e P44, AAG Pe: 
79. Manufacturers 10g Tae Conmya 


Walker, (Sask.) 25 WestLR 399 (not 
signed by solicitors). 

epengmant generally see infra 

80. New Amsterdam Casualty Co. 
v. Beardsley, 123 Misc. 292, 205 NYS 
ULL; Gaeta Vv. Hall, 2 Sask. Il, 184, 
10 WestLR 630; Manufacturers Ul. 
Ins. Co. v. Walker, (Sask.) 25 West 
LR 399; Beaver Lumber Co. v. Eck- 
stein, (Sask.) 8 WestLR 439, 

[a] Notice of motion to set aside 
a verdict may be amended with the 
court’s permission so as to recite 
that it was made upon the minutes. 


New Amsterdam Casualty Co. v. 
Beardsley, 123 Misc. 292, 205 NYS 
Gas 

81. Re St. Boniface By-law, 22 


Man. 27, 1 DomLR 221, 19 WestLR 
943, 1 WestWkly 158), 

82. Re St. Boniface By-law, supra. 

{a] Thus, while it will be im- 
plied in a statute authorizing pro- 
ceedings by summons to quash a mu- 
nicipal by-law or ordinance that the 
grounds for the motion are to be 
stated in the summons, leave will be 
given to amend, if no statutory limi- 
tation interferes and respondent is 


not prejudiced by the delay. Re St. 
Boniface By-law, 22 Man. 27, 1 Dom 


LR 221, 19 WestLR 943, 1 WestWkly 
aQs 

83. Daubney v. Shuttleworth, 1 
Hx. Diabo. 

84. Bunker vy. Taylor, 10 S. D. 
526, 74 NW 450. 

[a] Thus, under Comp. L. § 5093, 


providing that the court may, on 
good cause shown, in furtherance of 
justice, extend the time within which 
acts may be done, or may, after the 
time limited has expired, fix another 
time within which an act may be 
done, the court has power to permit 
an amendment of a notice of motion 
so as to specify the particular errors 
complained of after the time for giv- 
ing such notice has expired. Bunker 


v. Taylor, 10 S. D. 526, 74 NW 450. 

85, /Packer v. .Doray, 98; Cal 315; 
33 P 118; Little v. Jacks, 67 Cal. 165, 
TP 449. 

86. Packer v. Doray, 98 Cal. 315, 
338 FP 118; Little v. Jacks, 67 Cal. 165, 
7 P 449. 

87. See supra § 26. 


88. See statutory provisions; rules 
of court; and cross references supra 
p 462. 

89. Makepeace v. Lukens, 27 Ind. 
435, 92 AmD 263. 

90. Re Toronto Junction, 11 Ont 
WR 182 (Rule 524). 

91. Barber v. Bennett,’ 6 N. Y. 
Super. 705; Roosa v. Saugerties, etc., 


eae: Road. Co., 8 HowPr GN: Y2) 
itis 

92. See cases supra note 91. 

93. Computation of time see Time 


[38 Cyc 306]. 

$4. See infra §§ 68-77. 

[a] Short notice treated as nul- 
lity.—Where a notice of motion did 
not allow the requisite length of time 
but an order to show cause for the 
same relief was returnable at the 
same time and place, the notice was 
treated aS a nullity and the motion 
heard on the order to show cause. 
Paddock v. Palmer, 32 Mise. 426, 66 
NYS 743. 

95, Pierce v. Pierce, 211 Ill. A. 547. 

[a] The control of the court over 
its business does not justify it in 
dispensing with notice for the length 
of time required by statute. State v. 
McFadden, 43 Nev. 140, 182 P 745. 

96. Smith v, Hawley, 11 S. D. 399, 
78 NW 355 (under a South Dakota 
statute providing for six days’ notice 
of motion, it was held that the court 
was not precluded from requiring 
eight days’ notice). 

97. See statutory. provisions; 
rules of court. 


and 
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period is given, the motion should be denied®* or 
cannot. be heard for want of jurisdiction,®® or the 
order if made will be set aside,! although the court 
may have power to allow the motion to be made on a 
day later than that named in a notice not giving 
and thus, by allowing ample time 
to oppose the motion, make a valid order.® 

Notice within a reasonable time before the hear- 
ing* or such time as the court or judge may fix® is 


sufficient time,? 


[a] In New York (1) “unless 
otherwise provided, notice of a mo- 
tion in an action or proceeding must 
be served at least eight days before 
the time named for the hearing, ex- 
cept where attorneys for the several 
parties have their offices in the same 
city, or village, when notice of five 
days may be given,’ but the time 
may be shortened for sufficient rea- 
son by an order to show cause. Civ. 
Pract. Rules, rule 60. (2) A counter 
notice is required to be served at 
least three days prior to the time at 
which the motion is noticed to be 
heard Clive Pract. “Actrs) dit 1G3) 
The time for service of various no- 
tices of motion in the New York 
City court is prescribed by City Ct. 
Act § 39. 

{b] In North Carolina, under Con- 
sol. St. (1919) § 912, providing that 
“when notice of a motion is neces- 
sary, it must be served ten days be- 
fore the time appointed for the hear- 
ing, but the court or judge may, by 
an order to show cause, prescribe a 
shorter time,” a motion made out of 
term, as distinguished from one made 
in term, requires ten days’ notice, but 
the judge may shorten the_ time. 
Jones v. Jones, 173 N. C. 279, 283, 91 
SE 960. See North Wilkesboro Bank 
v. Wilkesboro Hotel Co., 147 N. C. 594, 
61 SE 570; Herndon v. North Caro- 
lina R. Co., 121 N. C. 498, 28 SE 144 
(both cases applying ten-day stat- 
ute). 

{[c] In Texas, “where a motion 
does not relate toa pending suit, and 
where the time of service is not else- 
where prescribed, the adverse party 
shall be entitled to three days’ no- 
tice of the motion.’”’ Vernon’s Sayles 
Civ. St. Annot. (1914) art 2122 [quot 
Campbell v. Richards, (Civ. A.) 233 
SW 532, 534]. 

98. D. C.—Smith y. Ross, 31 App. 
348; Fitzgerald v. Fitzgerald, if DD) fos 
240. 


2 Lol en eA 
Compare 
164 infra 


Ill.— Pierce v. Pierce, 
547 (referring to rules). 
Berry v. Wilkinson, 2 Ill. 
note 4, 

Nev.—State v. McFadden, 43 Nev. 
140, 182 P 745 (Civ. Pract. Act § 5362 
and rule 10 [Rev. L. § 4942]). 

N. J.—Hoffman vy. Lowell, 58 N. J. 
ty, 653, 34 A 750 (Pract? ‘Act § 216); 
Hodges v. Trenton Mut. L., etc. Ins. 
Co., (24 No J.°L. 673; Den v. Fen, 17 
N. J. Le 354. 

N. Y.—Helfand v. Massachusetts 
Bonding, etc., Co., 197 App. Div. 759, 
139) NYS’ 246 (Code Civ, "Proc: *§ 768 
[see Civ. Pract. Act § 117] requiring 
three days’ notice of counter mo- 
tion); Rogers v. McElhone, 12 AbbPr 
292, 20 HowPr 441. 


N. C.—Harper v. Sugg, 111 N. C. 
324, 16 SE 173 (Code § 595). 
Or—Bush) v."Geisey, 16) Or. 267, 


19 P 122 (Code § 524). 
Eng.—Daubney v. Shuttleworth, 1 
Ex. D. 53 (statute requiring two 
clear days’ notice). See Forrest v. 
Davies, 26 Wkly. Rep. 534 (notice 
sufficient). 
|p) fea 


Alta.—Rex vv. 
WestWkly 103. 

B,. C.—Philip Bond & Co., Ltd. v. 
Conkey, 29 B. C. 240. 

[a] “The object of rules of court 
and statutory methods of practice is 
to guard parties from surprise, and 
preserve method and order in the 
administration of justice, and par- 
ties and attorneys have a right to 


Crosby, 
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expect that the courts will adminis- 
ter the law in accordance with the 
rules which they have promulgated 
‘or their guidance. Failure on the 
part of the courts to observe them 
makes the rules little less than a de- 
lusion and a snare by which the pub- 
lic may be misled to their injury.” 
Proctor vy. Soulier, 82 Hun 353, 356, 
31 NYS 472. 

[b] In the New York City court 
the time for personal service of cer- 
tain notices is as follows: ‘2, Notice 
of an application for judgment upon 
the ground that a demurrer, answer 
or reply is frivolous; notice of a mo- 
tion to strike out a sham answer or 
a sham defense; notice of an appli- 
cation for judgment upon the defend- 
ant’s default, or of the execution of 
a reference, or writ of inquiry or of an 
assessment thereupon; not less than 
two days.... 4. Notice of a motion, 
other than a motion specified in sub- 
division second of this section, not 
less than four days; but the court or 
a justice thereof may, upon an affi- 
davit showing grounds therefor, pre- 
scribe a shorter time, by an order to 
show cause.” These requirements 
as to the length of notice cannot be 
disregarded, and an order made with- 
out the prescribed notice is errone- 
ous. Feist v. Weingarten Bros., Inc., 
111 NYS 848 (City Ct. Act § 39). 

99. Rex v. Crosby, (Alta.) [1921] 
1 WestWkly 103 (Crown Pract. Rules, 
rule 2). 

1. Philip Bond & Co., Ltd. v. Con- 
key, 29 B. Cy 240. 

“Where a party is served with a 
summons or notice of motion return- 
able in less than the requisite num- 
ber of days, that party has two 
courses open, either to abstain from 
attendance, in which case no order 
can be made, and if made will be at 
once set aside, or the party Served 
can attend, in which case the sum- 
mons or notice of motion has ful- 
filled its object in procuring the pres- 
ence of the parties before the Court, 
so that the application will then pro- 
ceed in the usual way, unless the 
party served requires an adjourn- 
ment, which, of course, he could ob- 
tain on reasonable grounds at the 
expense of the party serving him.” 
Philip Bond & Co., Ltd. v. Conkey, 
supra. 

2. Smith v. Smacksmen Ins. Co., 
32 Wkly. Rep. 184. 

[a] Where notice is too short 
owing to a bona fide mistake, the 
court may in its discretion allow the 
party in default to show the reason 
of the mistake by affidavit and allow 
the motion to be made on a later day. 
Smith v. Smacksmen Ins. Co., 32 
Wkly. Rep. 184. 

51 Nebr. 1, 70 


38. Fisk v. Thorp, 
NW 498. 

4 Ill.—Berry v. Wilkinson, 2 IIl. 
164. Compare Pierce v. Pierce, 211 
Ill. A. 547 supra note 95 

Ind.—Bash_ v. Christian, 84 Ind. 
180; Latta v. Griffith, 57 Ind. 329. 


Kan.—Kansas, etc. Coal Co. v. 
Carey, 65 Kan. 639, 70 P 589. 
Ky.—Lowny v. Jenkins, 3 Bibb 


314. 
seo .—McCaslin v. Camp, 26 Mich. 


Nebr.—Fisk v. Thorp, 51 Nebr. 1, 
70 NW 498. 

Oh.—Gen, Code § 11372. 

Va.—Ballard Vv. Whitlock, 


18 
Gratt. (59 Va.) 235. 


sufficient under the practice in some jurisdictions. 
What is a reasonable length of time for notice is 
to be determined in view of all the cirecumstances,® 
including the distance at which the notice is served.” 

[§ 61] 2. Manner and Sufficiency. A notice of a 
motion may be served upon the attorney of the ad- 
verse party,® unless he has never appeared in the 
cause® or has ceased to represent the party,’® or 
upon the party! by the officer or person’? and in 


5. Iowa Code (1924) § 11233. 

Shortening or lengthening time 
prescribed by statute or rule of 
court see supra text and notes 95, 96. 

6. Berry v. Wilkinson, 2 Ill. 164; 
Lowry v. Jenkins, 3 Bibb (Ky.) 314; 
Hisko ve “TR OMDs. bly INC DY wla aoe LON GNS 
498; Sterling Mfg. Co. v. Hough, 49 
Nebr. 618, 68 NW 1019. 

“A reasonable notice of the hear- 
ing of a motion is such notice as is 
meet and fair, in view of the cir- 
cumstances and conditions existent 
at the time in the matter to be pre- 
sented.” Fisk v. Thorp, supra. 

[a] The legal discretion of the 
judge or court to which the applica- 
tion is made will determine the 
length of time necessary to consti- 
tute reasonable notice under the pe- 
culiar circumstances of each case. 
Berry v. Wilkinson, 2 Ill. 164. 

{[b] Where the motion was founded 
on the record and grounds there ap- 
pearing, notice of one day was held 


sufficient. Lowry v. Jenkins, 3 Bibb 
(Ky.) 314. 
AK McCaslin v. Camp, 26 Mich. 


8. Ariz—Union Iron Works v. 
Vekol Min., etc., Co., 11 Ariz. 47, 89 
PP b39: 

Colo.—Nance v. Peo., 25 Colo. 252, 
54 P 631, 

Heh ia dae Page v. Devine, 195 Ill. A. 

Kan.—Taylor v. Woodbury, 86 Kan. 
236, 120 P 367. 

Sqr e Seas te v. Ladd, 117 Mass. 


N. Y.—Bennett v. Weed, 38 Misc. 
290, 77 NYS 864; Anderson v. Van- 
denburgh, 1 HowPr :212; Jackson v. 
Yale, 1 Cow. 215; Jackson v. Giles, 3 
Cai. 88; Rathbone v. Blackford, 1 Cai. 
343, Col. & C. Cas. 260; Wardell v. 
Eden, 2 Johns. Cas. 121, Col." & G. 
Cas. 137; Paddock v. Beebee, 2 Johns. 
Cas. 117. 

NE C.—Branch v. Walker, 92 N. C. 


Or.—Herrick v. Wallace, 114 Or. 
520, 2386 P 471. 

Tex.—Beck v. Avondino, 20 Tex. 
Civ. A= 330,750) SWil207oe 

Que.—Leger v. Larue, 16 Que. Pr. 
231; Kennedy v. Clavette, 16 Que. Pr. 
6, Frantz v. Smith, 16 Que. Pr. 

ora In Iowa ‘‘the service shall be 
on each of the parties adverse to the 
motion, if more than one, or on an 
attorney of record of such party.” 


Code § 3837 [auot Federal Cattle 
Loan Soc. v. Taylor, 191 Iowa 837, 


840, 188 NW 459]. 
Smith, 16 Que. Pr. 


ee Frantz v. 

10. Herrick v. Wallace, 114 Or. 
520, 286 P 471; Beck v. Avondino, 20 
Tex. Civ. A. 330, 50 SW 20 

11. Byington v. Call, 36 ‘Kan. 455, 
13 P 738; Chambers v. Bacon, 153 
App. Div. 194, 188 NYS 337. See 


Iowa Code § 3837 [quot Federal Cat- . 


tle Loan Soe. v. Taylor, 
837, 188 NW 459]. 

[a] Where an attorney for 
party had died and due notice had 
been given to such party to appoint 
a new attorney as provided by stat- 
ute, notice of a motion was properly 
given to such party personally. 
20 v. Rowley, 13 AbbPr (N. Y.) 

12.° See statutory provisions; and 
rules of court. 

[a] In Texas 


191 Iowa 


“notice may be 


For later'cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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te oy 
§§ 61-64] 


the manner’ prescribed by rule or statute, compli- 
ance with which is essential to jurisdiction.4 Serv- 
ice upon the attorney rather than the party is some- 
times required.1® By statutory authority’® the filing 
and entry of a motion in a pending suit may suffice 
as service of notice;*? but otherwise it will not.}8 
Publication is no notice if not authorized by stat- 
ute and does not affect the rights of any party in 


interest.19 
Service of coparties. 


rule. 


served either by an officer authorized 
by law to serve original process of 
the court in which the suit is 
brought or may be pending, or by 
any person who would be a compe- 
tent witness upon the trial of such 
suit,” etc. Vernon’s Sayles Civ. St. 
Annot. art 2119 [quot Campbell v. 
Richards, (Civ. A.) 233 SW _ 532, 
534]. 
13. See statutory provisions; and 
rules of court. 

[a] In Illinois by rule a copy of 
notice of motion left at the attor- 
ney’s office with some person: in 
charge thereof is sufficient service. 
La Page v. Devine, 195 Ill. A. 140. 

[b] In Kansas, under Civ. Code 
§ 83, service of a notice of motion 
may be by a registered letter mailed 
to plaintiff's attorney of record. 
Taylor v. Woodbury, 86 Kan. 236, i20 
P 367. 

[ce] In New York (1) the manner 
of service of notice of motion gener- 
ally is prescribed by Civ. Pract. 
Rules, rule 20. (2) Notice of motion 
directed to a foreign corporation in 
an action arising in the state may be 
served om a director found in the 


state. Chambers v. Bacon, 153 App. 
Div 194 se1osm NS pissin sis) ecode 
Civ Procss$ 2797. (see, Civ..7eract. 


Rules, rule 20), providing for service 
of notices or other papers through 
the post office, directed to the person 
to be served at his place of residence 
according to the best information to 
be obtained concerning the same, has 
no application to service on a non- 
resident of the state. Gottlieb v. 
Kurlander, 52 Misc. 89, 101 NYS 751. 

[d] Where the party personally 
received notice of motion left in his 
Office, although it was merely laid 
upon a counter and not then called to 


his attention, the service was held 
good, Rex v. McKim, 2 OntWR 
162. 


{e] Service upon attorney’s clerk. 
—(1) Notice may be served by leav- 
ing it at the attorney’s office or place 
of business with ‘his clerk. Rath- 
bone v. Blackford, 1 Cai. (N. Y.) 343, 
Col. & C. Cas. 260. (2) The attorney 
need not be present in the office at the 
time of the delivery of the notice to 
his clerk. Jackson v. Yale, 1 Cow. 
(N. Y.) 215. (8) Service of notice on 
the attorney’s clerk is irregular, un- 
less made while the clerk is in the 
office. Jackson v. Giles, 3 Cai. (N. 
Y.) 88; Paddock v. Beebee, 2 Johns. 
Casi 7.GNG Y. ells 

{f] Leaving notice at attorney’s 
lodgings.—Service of a notice of mo- 
tion on an attcurney by leaving it at 
his lodgings instead of at his office 
or place of business is insufficient. 
Anonymous, 1 Cai. 
Jackson v. Eacker, 
(ONE, bic) (Oo oLte butesee yCiva 
Rules, rule 20. 

14. cr pordsy wae peunolds, LA. Oh? 
AGNGS) cols 1O..'C, 29. 


Pract. 


15. Union ae Works v. Vekol 
SOME Cte COjmllcATIZ. 47,2890. Pe 


While ordinarily service of 
notice upon the adverse party or his attorney?® is 
sufficient,?4 notice should be served on a coparty 
whose rights are affected by the motion.2? 

[§ 62] 3. Proof of Service. Proof of service must 
be made in the manner prescribed by statute or 
A notice bearing the acceptance of service 
by one of the attorneys of record for the party is 
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of service.?® 


[a] New York—(1) “Where a 
party has appeared a notice or other 
paper required to be served in an 
action must be served upon his at- 
torney. If a defendant has not ap- 
peared, service of a notice or other 
paper in the ordinary proceedings in 
an action need not be made upon 
him,” subject to specified exceptions. 
Civ. Pract. Act § 163. (2) Service 
on a party is nugatory after a gen- 
eral appearance by attorney. Ben- 
nett v. Weed, 38 Misc. 290, 77 NYS 
864. To same effect Wardell v. Eden, 
2) sonns.)- Cas, 121, sCol. 8& “Cry Cas: 
137. 

[b] Where several defendants ap- 
pear by different attorneys, motion 
papers should be addressed to the 
attorneys of all. Anderson v. Van- 
denburgh, 1 HowPr (N. Y.) 212. 

{c] In an action against a state 
officer the incumbent of the office of 
attorney-general is the proper person 
on whom to serve a notice of motion. 
Nepee Vv. Peo. 25 Colo. 252, 54 P 
63 


tay In Quebec (1) a motion for 
peremption of suit served personally 
on the party’s attorneys at their re- 
spective offices is sufficient, and, 
where a new firm has been organ- 
ized, the motion may be validly 
served on the old firm if there is 
nothing to show that it has given 
notice of a change of name. Ken- 
nedy v. Clavette, 16 Que. Pr. 116. 
(2) Service must ordinarily be made, 
however, on all the lawyers acting 
for the party, and, where the new 
firm occupies two different offices, a 
motion not served on the whole firm 
is void. Leger v. Larue, 16 Que. 
Ps be. 

16. See statutory provisions. 

17. Vernon’s Sayles Civ. St. Annot. 
art 2120; Campbell v. Richards, (Tex. 
Civ. A.) 233 SW 532, 534. 

18. Allin v. Ferguson, 5 Sask. L. 
204, 5 DomLR 19, 21 WestLR 246, 
2 WestWkly 327 (notice of a motion, 
on behalf of a subsequent mortgagee, 
to obtain payment out of the pro- 
ceeds of the sale of encumbered prop- 
erty which had been paid into court, 
must be served “in the regular man- 
ner’ and cannot be served upon. the 
mortgagor and the other defendants 
by filing a copy of the notice of mo- 
tion in the office of the local regis- 
trar). 

19. State v. Langan, 37 Nev. 91, 
139 P 514, 142 P 631; State v. State 
Bank, etc., Co., 37 Nev. 55, 139 P 505, 
142 P 627. 

20. See supra this section. 

21.° Mairs v. Remsen, 3 CodeRep 
GENE OY) 13'S" 

[a] Where the cause of action is 
severable, notice of motion for final 
judgment against one defendant who 
has admitted plaintiff's claim need 
not be served on other defendants. 
Macmillan v. Australasian Territo- 
ries; 761i. T; Reps iN, S. 7182. 

22. Mairs v. Remsen, 3 CodeRep 
(N. Y.) 138; Swanson v. McArthur, 
7 DomLR 680, 22 WestLR 317, 3 
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shown to have been sufficiently served,?4 but an un- 
signed memorandum, ‘‘ 
is not sufficient,?> although a signed certificate is.”° 
If mailing the notice by registered letter is per- 
mitted, the signature of the attorney on the return 
card is prima facie proof of service,” but where 
proof of mailing is inconclusive and receipt is de- 
nied, it is not error to dismiss the motion for want 


copy served,’’ on the notice 


[§ 63] F. Filing or Entry. A notice of motion 
must be entered in court on the day the adverse 
party is notified to appear.?® 
entering in court a notice of motion is by making ° 
an entry thereof in the motion. docket, and marking 
the notice filed.*° 

[§ 64] G. Waiver—l. In General. 
for a party to waive want or irregularity of notice 


The usual manner of 


It is competent 


WestWkly 381 [varied 
grounds 23 Man. 84, 
487, 24 WestLR 1, 
231). 

[a] Motion for change of venne.— 
On a motion by one of several de- 
fendants to change the place of trial, 
notice must be given to the other 
defendants. Mairs v. Remsen, 3 
CodeRep (N. Y.) 138. 

[b] Motion to set aside service of 
process.— Where an extraprovincial 
corporation, made a codefendant with 
an individual, obtains an order set- 
ting aside the service of process upon 
it on the ground of want of jurisdic- 
tion, and notice of the application 
was served on plaintiff only and not 
on the individual defendant, the 
other is as to the latter an ex parte 
order and is subject to rescission as 
such. Swanson v. McArthur, 7 Dom 
LR 680, 22 WestLR 317, 3 WestWkly 
381 [varied on other grounds 23 
Man. 84, 12 DomLR 487, 24 WestLR 
1, 4 WestWkly 231]. 

23. See statutory provisions; and 
rules of court. See also Acha v. 
Guerra, 26 Porto Rico 65 (Dist. Ct. 
Rules, rules 4, 5). 


on other 
12 DomLR 
4 WestWkly 


24. Union Iron Works v. Vekol 
ane ete:,) Ca., “hl Ariz s147F 89. 
25. Germain v. Harwell, 103 Miss. 


521, 60 S 212. 

26. Germain y. Harwell, sura. 

Si -“Tavior. Vv. Woodbury, 86 Kan. 
236, 120 P 367. 

28. Brewer Vv. Ragan, 128 Ga. 441, 
57 SE 701. 

29. Miller v. Boyd, 1 Dana (Ky.) 
272; Trabue v. Tilford, 3 A. K. Marsh. 
(Ky.) 142; Alsop Motor Corp. v. Bar- 
ker, 138 Va. 598, 123 SE 350; Johnson 
v. Wheeler Lumber Co., 69 W. Va. 
539, 542, 72 SE 470 [cit Cyc]. See 
Smith v. Ross, 31 App, (D. CG.) 348 
(quoting rule). 

[a] If notice is. not entered on 
the day for which the motion has 
been noticed, it is error to take up 
the motion of the succeeding day 
unless the party appears. Trabue 
ViDTilford, 3) cAN Ky Marshia” Cy.) 


142. 
[b] Failure to amend defective 


‘return in time.—Where a notice of 


motion was required to be returned 
to the clerk’s office within five days 
after service and forthwith docketed, 
but the return was defective and 
leave was granted to have it 
amended, which was not done, within 
the five-day period, it was held that 
the return, although defective, was 
not void and that the notice was not 
subject to motion to quash or dis- 
miss. Alsop Motor Corp. v. Barker, 
138 Va. 598, 123 SE 350. 
re wee by appearance see infra 
Ep. Wallace 42 @a. 
aR] Failure to enter “filed in of- 
fice” upon a notice of motion which 
has been properly docketed does not 


invalidate it. Wallace v. Cason, 42 
Ga. 435. ‘ 


v. Cason, 


488 [42 C.J.] 


of motion*! verbally*®? or in writing,®* as by a stipu- 
Consent to an order is equivalent to, and 


lation.** 
dispenses with, notice of motion.*° 


the length of notice is waived by an admission of 
it has been held, by failure to 
appear and take the objection on the day the motion 


due service®® or, 


is made.?* 


[§ 65] 2. By Appearance—a. To Contest on 
Appearing and contesting a motion with- 
out preliminary objection is a waiver of any irregu- 
larity or defect in the notice,®® or of the objection 
that the notice was too short? or was not in writ- 


Merits.°* 


31. Ala.—Bondurant v. Woods, 1 
Ala, 543. 

Ark.—Foohs v. Bilby, 95 Ark. 302, 
129 SW 1104. 

Cal. See ah v. Burch, 140 Cal. 548, 
74 P 3 

Colo. + plyth Vv. Peo., 36 Colo. A. 
526, 66 P 680. 

Fla. —Pearce v. Thackeray, 13 Fla. 
574. 

Ga.—Kimbrough v. J. K. Orr Shoe 
Co., 98 Ga. 537, 25 SE 576. 

Ida.—Curtis v. Walling, 2 Ida. 
(Hasb.) 416, 18 P 54. 

Ill. —Farmer v. Fowler, 288 Ill. 494, 
123 NE 550. 

Ind.—Lane v. Fox, 8 Blackf. 58. 

Iowa.—Keokuk v. Schultz, 188 
Iowa 937, 176 NW 946. 

Kan.—Smith v. State, 1 Kan. 365. 

Ky.—Howard v. Duke, 45 SW 69, 
19 ey 2008. 

Minn.—Marty v. Ahl, 5 Minn. 27. 

Miss.—Izod v. Addison, 6 Miss. 
432. 

Mo.—Arthur Fritsch Fdy., ete., Co. 
v. Goodwin Mfg. Co., 96 Mo. A. 6381, 
[> SW 1119. 

Mont.—Eadie v. Eadie, 44 Mont. 
391, 120 P 239, AnnCas1913B 479. 

Nev.—State v. McFadden, 43 Nev. 
140, 182 P 745. 

N. Y.—Talman v. Barnes, 12 Wend. 
227; Hx p. Crosby, 8 Cow. 119. 

N. C.—Herndon vy. North Carolina 
R. Co., 121 N. C. 498, 28 SE 144. 

N. D.—Gilbreath v. Teufel, 15 N. D. 
152, 107 NW 49. 

Or.—State v. Estes, 34 Or. 196, 51 
Pie BOO, «Dior sya) 

Pa.—Becker Vv. Lebanon, etc., St. R. 
Co., 4 Pa’ Super. 372. 

S. C.—Fraser v. Ryan, 38 S. C. L. 


460. 

Ss. D—Smith vy. Hawley, 11 S. D. 
899, 78 NW 355. 

Tenn.—Chaffin v. Crutcher, 2 
Sneed 360. 

Utah.—Salt Lake City v. Utah, etc., 
Canal Co., 43 Utah 591, 137 P 638. 

Va.—Ballard v. Whitlock, 18 Gratt. 
(69 Va.) 235. 

W. Va.—Venable v. ‘Coffman, 2 W. 


Va. 310. 

Wis.—Priest v. 64 Wis. 
500, 25 NW 551. 

B. C.—Philip Bond & Co., Ltd. v. 
Conkey, 29 B. C. 240. 

62. Exp. Crosby, 8 Cow. (N. Y.) 
LOY 


83. Talman v. Barnes, 12 Wend. 
(CN. Y.) 227; Eraser v. Ryan, 38S. iC; 


Varney, 


L. 460. 

34. eg ad v. Burch, 140 Cal. 548, 
74 P38 

35. State v. Bragg, 63 Mo. A. 22. 

36. Tallman v. Barnes, 12 Wend. 
(NA Y.)2 227. 

St:6 “ogee v. Pope, 16 HowPr (N. 
Yee 

38.  paeot of appearance generally 


see Appearances 4 C. J. §§ 39-70. 

39. Hla. Pearce v. Thackeray, 13 
Fla. 574. 

Ind.—Lane v. Fox, 8 Blackf. 58. 

Towa.—Keokuk v. Schultz, 188 Iowa 
937, 176 NW 946. 

Minn.—Marty v. Ahl, 5 Minn. 27. 

Miss.—Izod v. Addison, 6 Miss. 432. 

N. Y.—Dugro v. Vandewater, 35 
App. Div. 471, 34 NYS 777; Berford v. 
New York Iron Mine, 55 N. Y. Super. 
516, 2 NYS 699; Grafton v. Union 


MOTIONS AND ORDERS 


was given.*3 
An objection to 


a a | 


[S§ 64-66 


ing‘ or was not properly served,* or that no notice 
The mere presence of counsel in court 
when the motion is called up and his failure to object 
have been considered a waiver of defective notice.*4 

Failure to enter the notice*® on the day it was 
returnable is cured, if the parties appear, and no 


objection is made to the regularity of the notice.*® 


Merry) Coy, 2113. NYS! 98783 Croninew. 
O’Reiley, 7 NYS 837; Main v. Pope, 16 
HowPr 271; Roosevelt v. Dean, 3 
Cai. 105, Col. & C. Cas. 460. 

N. D.—Gilbreath v. Teufel, 15 N. D. 
152, 107 NW 49. 

Or.—MacMahon v. Hull, .63_ Or. 
133, 0119 “RP 348) 1240 R 24745 126" Pe3; 
State v. Estes, 34 Or. 196, 51 P 17, 
Oaee Bon lwo aos 
Rays C.—Ferguson v. Gilbert, 17 S. C. 
Py pa nit Teh te v. Crutcher, 2 Sneed 

0. 

Utah.—Salt Lake City v. Utah, etc., 
Canal Co., 48 Utah 591, 137 P 638. 

W. Va.—Venable v. Coffman, 2 W. 
Va. 310. 

Wis.—Ross vy. Heathcock, 57 Wis. 
89, 15 NW 9. 
ape ory re) McRaese 25) Ch. D:sto; 
19. 

B. C.—Philip Bond & Co., Ltd. v. 
Conkey, 29 B. C. 240. 

[a] MNllustrations.—(1) The incor- 
rect entitling of the notice is waived 
by entering into the argument. 
Roosevelt v. Dean, 3 Cai. (N. Y.) 105, 
Col. & C. Cas. 460. (2) Failure of 
the notice to cite more fully the mat- 
ters on which the action of the court 
will be invoked is waived by appear- 
ing and taking part in the proceed- 
ings. Salt Lake City ¥. Utah, etc., 
Canal Co., 438 Utah 591, 187 P 6388. 

[b] By appearing and requesting 
further time to oppose, a party 
waives irregularity of notice of mo- 


pen Ex p. Morland, 3 Deac. & C. 
48. 
[c] Objecting to a motion on 


other grounds besides that of insuffi- 
ciency of the notice is a contest of 
the merits and a waiver as to the no- 
tice. Smith v; Hawley,’ 11S. D. 399, 
78 NW _ 355. 

40. Eadie v. Hadie, 44 Mont. 391, 
120 P 239, AnnCas1913B 479; Hern- 
don v. North Carolina R. Co., 121 N. 
C. 498, 28 SE 144; Ballard v. Whit- 
lock, “18 Gratt. (59 Va.) 2353. ehilin 
Pond & Co., Ltd. vz Conkey, 29 B. C. 
240. 

“A... notice of motion served less 
than the requisite number of days 
before the return is not a nullity, but 
a mere irregularity, and can, and will 
be cured by an appearance on the 
part of the party served.” Philip 
Bond & Co., Ltd. v. Conkey, supra. 

[a] Reasonable notice will be pre- 
sumed to have been given when it ap- 
pears that the party had notice and 
made no timely objection that it was 
not reasonable. Ballard v. Whitlock, 
18 Gratt. (59 Va.) 235. 

[b] The filing of counter-affidavits 
by the party entitled to notice may 
be a reason for granting a motion 
notwithstanding short notice. Hern- 
don v. North Carolina R. Co., 121 N. 
C. 498, 28 SH 144. 


41. Bohn v. Bohn, 16 Cal. A., 179, 
Th6VE 568, 
42. Silver Springs, etc., R. Co. v. 


Koonce, 56 Fla. 845, 47 S 390 

43. Ala.—Bondurant Va Woods, a 
Ala. 5438. 

Ark.—Foohs v. Bilby, 95 Ark. 302, 
129 SW 1104; Ferguson v. Blakeney, 
6 Ark. 296. 

Cal.—Wood v. Co., 
139° Cal. Herman vy. 


Herman Min. 
T1383 Ae ae S 8: 


[§ 66] b. To Take Objections. 
made specially for the purpose of taking objection 
to the want or irregularity of service of notice of 
motion is not a waiver of such defect;47 nor is the 
right to have the motion filed a stated time before 


An appearance 


Santee, -103=-Calt 519,537 (P5097) 42 
AmSR 145; Reynolds v. Harris, 14 
Cal. 667, 76 AmD 459. 

Colo.—Blyth v. Peo., 16 Colo. A. 
526, 66 P 680. 

Ida.—Curtis v. Walling, 2 Ida. 


(Hasb.) 416, 18 P 54. 

‘Ill.—Farmer v. Fowler, 288 Ill. 494, 
123 NE 550. 

Ind.—College Corner, etc., Gravel 
Road Co. v. Moss, 77 Ind. 139; Louis- 


ville, etc., “R. Cov Gv.) "Thompson, 62 
aes 87; Hardy v. Donellan, 33 Ind. 
01. 


Iowa.—Chicago, etc., R. Co. v. Es- 
tes, 71 Iowa 603, 33 NW 124. 

Kan. —Teagarden v. Linn County, 
49) Kan i460" 30 2 Prii1 = Smithveve 
State, 1 Kan. 365; Newton First Nat. 
fee v. Briggs, 6 Kan. A, 684, 50 P 

Ky.—Howard v. Duke, 45 SW 69, 
19 KyL 2008; Miller v. Cavanaugh, 
990 Kye 3707, 35 Sw 920, 18 KyL 183, 
59 AmSR 463; Smith v. Robinson, 1 
T. B. Mon, 14; McDowall v. Macker, 
Ky. Dec. 145. 

Miss.—Izod v. Addison, 6 Miss. 432, 

Nev.—State v. Cecchettini, 45 Nev. 
pe 239; L399. Pe 1004). 201) Po47" [eit 


Te ; 
N.. Y.—Crane v. Stiger, 58 N.- Y. 


Ss. C.—Bank of Charleston Nat. 
Banking Assoc, v. Zorn, 14 S. C. 444, 
37 AmR 1733; Fraser v. Ryan, 38 
SC, aa, 460% 

Tenn.—Brown v. State, 8 MHeisk. 
871; State v. Faust, 7 Coldw. 109; 
Watkins v. Barnes, 1 Sneed 201; 
Cheatham v. Hodges, Peck 177. 

Wis.—Priest v. Varney, 64 Wis. 
gee 25 NW 561. 

[a] In the absence of a rule fix- 
ing the character of notice, the ap- 
pearance of parties and a direction 
by the court that argument be had, 
followed by a hearing, may be con- 
strued as notice or waiver thereof, 
although the party entitled to notice 
protests against such direction. 
Becker v. Lebanon, etc., St. R. Co., 
4 Pa. Super. 372. 

44. Kimbrough v. J. K. Orr Shoe 
Co., 98 Ga. 537, 25 SH 576; Petrie ‘vy. 
Peo. 40 Ill 834; Marty v. Ahi, 5 
Minn, 27. 

[a] Thus a clerical error in stat- 
ing the hour of hearing is waived by 
the presence of counsel in court and 
his failure to take part in the pro- 


ceeding or point out the _ error. 
Marty v. Ahl, 5 Minn. 27. 
[b] Proof of presence in court.— 


The fact of waiver ought not to rest 
on the mere recollection of the judge, 
against the denial of counsel, that 
the latter was in court when a mo- 
tion not properly noticed was heard 
and an order made. Shotwell v. 
Rowell, 30 Ga. 557. 
sien Entry of notice 
46. Taylor v. Hardin, 4 B. Mon. 
(Ky.) 363; Johnson v. Wheeler Lum- 
ber Co., 69 W. Va. 539, 542, 72 SE 
470 [cit Cyc]. See Miller v. Boyd, 
1 Dana (Ky.) 272 (continuance with- 
out notice or entry). 
47. Bohn y. Bohn, 164 Cal. 532, 
bso), 129 Pe Ose eit Cyel; Curtis v. 
Walling, 2 Ida. (Hasb.) 416, 18 P 
54; Wood v. Critchfield, 1 Cromp. & 


See supra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 66-69] 


the hearing waived by an appearance for the express 


purpose of asserting that right.4s 


[§ 67] c. By Subsequent Proceedings. 
has been taken that error in granting an order 
without notice is cured by a full hearing upon a 
motion to vacate the order,!® but it has been held 
on the contrary that want of notice is not cured 


XIII. ORDER TO SHOW CAUSE 


law ;®!- and when so used it is exactly equivalent 
to, and a substituté for, a notice of motion,®? and no 
further notice is necessary if the order to show cause 


[§ 69] A. Nature and Use. 


done or permitted.®$ 
Use a short notice of motion.®® 


use®® of orders to show cause is as a method of 
shortening the notice of motion prescribed by 


M. 72, 149 Reprint 319; Warner v. 
Wood, 3 Dowl. P. C. 262. Compare 
Harvey v: Hall, 23 L. T. Rep. N.S. 
391 (motion to commit for contempt). 

48. Reid v. Moulton,» (Mo.) 210 
SW 34. : 

49. Thomas v. San Diego College 
Cos. 111, Cal. 358, 43 P 965; Rivers. v. 
Olmsted, 66 Iowa 186, 23 NW _ 392; 
Billings v. Kothe, 49 Iowa 34 [overr 
on other grounds Foster v. Hender- 
son, 54 Iowa 220, 6 NW 186]. 

Appearance to contest on merits 
see Supra § 65. 

50. McLean vy. Tompkins, 18 Abb 
Pry GNerya) 24528. 

51. McLean y. Tompkins, supra 
(“There is no rule that such mo- 
tion or appeal is a waiver of the 
want of notice, nor should there be’’). 

{a] It is not an appearance (1) 
to give notice of appeal from a judg- 
ment granted on a motion (DeWitt 
v. Monroe, 20 Tex. 289; McKinney v. 
Jones, 7 Tex. 598,,58 AmD 83) (2) or 
to agree to a statement of facts after 
notice of appeal (DeWitt v. Monroe, 


supra). 

£2. See supra §§ 40-67. 

53-57. Order to show cause see 
infra §§ 69-77. 

58. Spaeth v. Sells, 176 Fed. 797, 
799; Carter v. Louisiana Purchase 
Exposition Co., 124 Mo. A. 530, 102 
SW 6; Black L. .D. tit “Order.” 

[a] A rule nisi (1) is substan- 
tially an order to show cause, but in 
form directs in the first instance that 
the matter in question be done or 
permitted ‘‘unless” cause be shown to 
the contrary. See Equity § 826. (2) 
“This rule commands the party to 
show cause why he should not be 
compelled to do the act reauired, or 
why the object of the rule should 
not be enforced.” Black L. D. 


59. Notice of motion see supra 
§§ 40-68. ] 
60. [a] Use as original process. 


—(1) “The right to initiate an origi- 
nal judicial proceeding by a rule to 
show cause must be derived from ex- 
press statutory authority” (Gary’s 
Succe., 
Iishehel v. Mercier, 32 La. Ann. 706) 
(2) which is sometimes done (see 
statutory provisions; and Attorney 
and Client § 65; Contempt § 938; Cor- 
porations. § 8757; Injunctions § 496; 


Mandamus §§ 10, 644; Prohibition 
[32 Cyc 627]; Quo Warranto [32 
Cyc 1438]). (8) Code (1895) § 4967, 


forbidding the granting of an ex- 
traordinary remedy until the sanc- 
tion of the judge shall have been ob- 
tained, may be complied with by the 
use of an order to show cause. Al- 
spaugh v. Adams, 80 Ga. 345, 5 SE 
496. (4) “A rule to show cause is a 
summary method of procedure, and 
an order to appear served on a de- 
fendant amounts to no more than 
process in a plenary suit.” Goldstein 
v. U. S., 11 F. (2d) 593, 594 (Georgia). 
(5) “An order to show cause is but 
the means prescribed ... for bringing 
the defendant into ‘court to answer 
the plaintiff’s-demands. It is in the 
nature of process.’ Morehouse v. 


An order to show 
cause is an order requiring a party to appear and 
show cause why a certain thing should not be 


120 La. 1028, 1030, 46 S 12; 
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MOTIONS AND ORDERS 


therefrom.®! 
The view 


[§ 68] H. ‘‘Short Notice.’’ 
notice’’ that a court or judge is empowered to au- 
thorize in leu of the regular notice of motion®? 
is usually effected by granting an order to show 
cause why relief should not be granted.°*-*? 


[42 C.J.] 489 


by a motion to vacate the order®® or by an appeal 


The so-called ‘‘short 


contains, as it should, the requisites of a notice,** 


The most usual 


Pacific Hardware, etc., Co., 177 Fed. 
337, 339, 100 CCA 647 (Nevada). (6) 
“There are cases where by statute a 
rule may be used with the effect of 
original process. ... But these cases 
are few in number and depend upon 
positive statute... and fall strictly 
within the general principle asserted, 
that jurisdiction must be acquired 
over a party in the first instance 
by some regular and authorized le- 
gal process.” Mitchell Motions and 
Rules (2d ed) p 6 [quot Boyd v. 
Chambersburg School Bd., 30 Pa. 
Dist. 329, 330]. 

{b] Equivalent to scire facias.— 
Under the practice in some jurisdic- 
ticns an order to show cause is in 
some cases equivalent to a scire fa- 
cias. Horton v. State, 63 Nebr. 34, 
88 NW 146; Coker v. Richey, 108 or. 
479, 217 P 638. See generally Scire 
Facias [385 Cyc 1147]. 

Citation containing order to show 
cause see Citation 11 C. J. p 771 text 
and note 64. 

61. Cal.—McAuliffe v. Coughlin, 
105 Cal. 268, 38 P 730; In re -Dahnke, 
64 Cal. A. 555, 222 P 381. 

ae ro mactestin v. Camp, 26 Mich. 


Minn.—Larson v. Minnesota North- 
western Hlectric R. Co. 136 Minn. 
423, 162 NW 523; Goodrich v. Hop- 
kins, 10 Minn. 162; Marty v. Ahl, 
5 Minn. 27. 

N. Y.—Matter of Argus Co., 138 
N. Y. 557, 34 NE 388; Peo. v. Nichols, 
io N. Y..,b825 .Sixthe Avew mR. Gos uv. 
Gilbert El. R. Co., 71 N. Y. 430; Peo. 
v. Fulton County, 70 Hun 560, 24 NYS 


SU ce Laie £39 Nw ¥.9656 memo. INE 
208 memJ; Citizens’ Sav. Bank v. 
Bauer, 49 Hun 238, 1 NYS 450, 


14 NYCivProe 340; Larkin v. Steele, 
25 Hun 254; Stryker v. Churchill, 
389° Mise. 578, 80; NYS: -588;-< Van 
Arsdale v. King, 33 NYS 858 [rev on 
other grounds 152 N. Y. 69, 46 NE 
179]; In re Filley, 20 NYS 427, Pow. 
Surr. 234; Grossman v. Supreme 
Lodge K. In H., 5 NYS 122, 16 NY 
CivProc 215; Parmenter v. Roth, 9 
AbbPrNS 385; Thompson v. Erie R. 
Co., 9 AbbPrNS 233; Rogers v. Mc- 
Elhone, 12 AbbPr 292, 20 HowPr 
441; Androvette v. Bowne, 4 AbbPr 
440, 15 HowPr 75; Merritt v. Slocum, 
6 HowPr 350. 

N. C.—Jones v. Jones, 173 N. C. 
279, 91 SH 960; Harper vy. Sugg, 111 
ING Cen 24, afbOum By elGowno Ganeh: pV. 
Walker, 92 N. C. 87; Gray v. Gaither, 
(ALINE OMe 

N. D.—State v. Movius Land, etc., 
Co., 207 NW 492; Gilbreath v. Teufel, 
15 N. D. 152, 107 NW 49. 

Or.—Bush v. Geisey, 16 Or. 267, 19 
P 122: 

S. D.—Mitchell v. Morgan, 45 S. D. 
138, 186 NW 568; Lingenfelter v. 
Gehringer, 43 S. D. 275, 178 NW 946; 
Pierié Vv. Berg, 7S: D; 578, 64. NW 
1130. 

Wis.—Foote v, Carpenter, 7 Wis. 
395. 

Eng.—Dawson v. Beeson, 22 Ch. D. 
504; Conacher vy. Conacher, 29 Wkly. 
Rep. 230. 


although a service of a notice also in such case has 
been held to be unobjectionable.®4 
Effect on final hearing. 


An order to show cause 


“The practice of shortening, by or- 
der, the time for serving a notice of 
motion was introduced by the Code, 
as amended in 1851. Before that 
time it was not known. Under the 
practice that existed before the Code, 
motions were required to be noticed 
for the first day of term by a notice 
of at least eight days. A shorter 
notice was not provided for, but no- 
tice might be given for a later day 
in the term, on sufficient cause shown 
in the affidavits served.’ Larkin v. 
Steele, 25 Hun (N. Y.) 254, 256 [cit 
Sup. Ct. Rules July (1847), rule 56]. 

[a] Surrogates’ courts in New 
York.—It was held that a surrogate’s 
court might shorten notice of a mo- 
tion by means of an order to show 
cause, regardless of whether or not 
Code-Civ. Proc. (1891) § 780, provid- 
ing for shortening a notice of motion 
by an order to show cause, was ap- 
plicable to surrogates’ courts or not. 
“The practice is well settled in sur- 
rogates’ courts to employ it, and it 
has been so employed both before and 
since the adoption of the new Code.” 
In re Filley, 20 NYS 427, 428, Pow. 
Surr. 234, 

[b] Municipal courts in New 
York.—Code Civ. Proc. § 780, author- 
izing the shortening of the time of 
service of notice of motion by an or- 
der to show cause, applied only to 
courts of record and not to the mu- 
nicipal court. Porter y. Chieffo, 87 
Misc. 318, 149 NYS 956. 

{c] MInapplicahbility of statute.—In 
Wisconsin the five days’ notice re- 
quired by statute of an application 
for judgment on account of the frivo- 
lousness of a demurrer cannot be 
shortened by a court or judge by an 
order to show cause returnable in 
less time. Foote v. Carpenter, 7 Wis. 
395 (Code § 304 “has reference solely 
to motions where notice of eight days 
is required’? and not to applications 
relating to frivolous pleadings which 


by § 159 require a notice of five 
days). 
62. McAuliffe v. Coughlin, 105 Cal, 


268, 38 P 780; Marty. v. Ahl, 5 Minn, 
27; Proctor v. Soulier, 82 Hun 353, 
31 NYS 472, 1 NYAnnCas 118; Skin- 
ner v. Noyes, 30 N. Y. Super. 228; 
New York, etc, R. Co. v. New York; 
1 Hilt. (N. Y.) 562; Matter of Geneva 
Basket. Co.) 71. “Mise 156, ) 12%, INW.S 
943; Stryker v. Churchill; 39 Misc. 
578, 80 NYS 588; In re Ferris, 37 
Mise. 606, 76 NYS 159 [rev on other 
grounds 74 App. Div. 619 mem, 77 
NYS 309]; Thomas v. Whitlegge, 
14 NYS 779; Gross v. Clark, 1 NYCiv 
PEOGee 7? § laitinS Casi. Maver) le, lamNDA@HAVs 
Proc 464]; Parmenter v. Roth; 9 
AbbPrNS (N. Y.) 385; Thompson vy. 
Erie -‘R. Co., 9 AbbPrNS (N. Y.) 233; 
Gray v. Gaither, 71 N. C. 55. 

[a] At the hearing an order to 
show cause operates as a notice of a 
motion. New York, etc., R: Co: v: 
New York, 1 Hilt. (N. Y.) 562: , 

63. Marty v. Ahl, 5 Minn. 27; New 
York, etc., R. Co. v. New York, 1 Hilt: 
Gis.) 562. 

64. Marty v. Ahl, 5 Minn. 27, 
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has no greater effect than an ordinary notice of 
motion served without the sanction of the court or 
judge, except in respect to shortening the time of 
Such an order is not to be regarded as an 
indication of any opinion by the court upon the 
merits of the application,®® and will not shift the 


service.°> 


burden of proof.®? 


[§ 70] B. When and How Obtained—1. In Gen- 
eral. While there are certain classes of cases where, 
as a matter of practice, certain courts usually or 
always proceed by way of an order to show ecause,®® 


65. McAuliffe v. Coughlin, 105 Cal. 
268, 38 P 730; Thompson y. Erie R. 
Co., 9 AbbPrNS (N. Y.) 233; Gray v. 
Gaither, 71 N. C. 55. 

66. Thompson v. Erie R. Co., 9 
AbbPrNS (N. Y.) 233. 

{a] “The order determines noth- 
ing.—It is merely in the nature of 
a notice to appear and show cause 
why an order for the appointment of 
a receiver should not be made. 
There was no necessity for having 
such an order sanctioned by a Judge. 
A notice from the plaintiff that on a 
certain day he would move for an or- 
der, &c., would have been sufficient. 
It is contended that the rule or order 
which the Judge made amounted to 
a determination by him that upon the 
case which the plaintiff then pre- 
sented, and unless the defendant 
could show cause to the contrary, 
‘he would make the final order de- 
sired. We do not so consider it. 
As the plaintiff himself could have 
given a sufficient notice, it would 
probably have been best for the 
Judge to have abstained from giving 
his unnecessary sanction. But that 
the notice is directed by the Judge 
does not alter its character. It re- 
mains merely a notice, and affects no 
right of either party unless the 
Judge on the return day shall make 
“some other order.” Gray v. Gaither, 
TIONG C255, 56. 

{b]. “A common misapprehension 
prevails, as I think, in regard to the 
effect of an order to show cause. 
It is in fact only the authority for a 
short notice of motion (Codé § 402). 
When a motion is brought before the 
court on such an order, the party ob- 
taining it is entitled to open (New 
Work, ete, RR. Cofive New “York 1 
Hilt. (N. Y.) 562). There is an indis- 
tinct idea that by an order to show 
cause, the court has, as it were, 
passed upon the merits, unless the 
opposing party can reverse its opin- 
ion. But this is incorrect. It is not 
to be understood that when a court 
grants an order they express in any 
degree an opinion on the merits. It 
would be unjust for the court to do 
so, because the order is ex-parte, and 
the opposing party ought not to be, 
and is not, prejudiced. In granting 
an order to show cause, the court 
looks not at the merits, but at the 
question whether there is a necessity 
for a shorter notice than that of 
eight days. I think some light will 
be thrown on the present case by 
keeping in mind that the several or- 
ders to show cause are of no more 
effect than short notices of motion.” 
Thompson v. Erie R. Co., 9 AbbPr 
NS (N. Y.) 2338, 238. 

Not an “appealable order” see Ap- 
peal and Hrror § 258. 

67a -Thnompson ‘vy. "Hrie” Ri Cor 19 
AbbPrNS (N. Y.) 233; Gray v. Gai- 
ther, 71 N. C. 55. 

Burden of proof see infra § 133. 

68. See Aiken v. Wolfe, 76 Ga. 
816; and cases infra this note. 

[a] Method proper where it is 
sought: (1) To compel a purchaser at 
an administrator’s sale to take title. 
Hagegerty’s Succ., 28 La. Ann. 87. (2) 
To disbar an attorney. See Attorney 
and Client § 65. (38) To review an 
opinion already expressed by the 
court. Den v. Hull, 9 N. J. L. 390. 
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[8§ 69-72 


the general rule is that ordinarily an order to show 
cause is resorted to only in cases of such extreme 
urgency as not to admit of the delay incident to a 
regular motion upon the usual notice.® 

[§ 71] 2. Discretion of Court. Although an order 
to show cause is usually granted on an ex parte 


application to the court or judge,’° it is not allowed 


(4) To set aside a judgment irregu- 
larly signed, and to sign judgment 
anew, at the instance of the party 
signing it. Bennett v. Simmons, 2 
Di & (1.7.98. . ©). To, vacate a, prior 
order. Garver v. Ward, 9 WklyNC 
(Pa.) 192. (6) Use as original proc- 
ess see supra § 69 note 60. 

{b] In applications for leave to 
appeal, an order to show cause is the 
better practice, so that the court can 
see that the hearing shall be put for- 
ward long enough to give the judg- 
ment creditor ample time to prepare 
to show cause against the motion. 
McCaslin vy. Camp, 26 Mich. 390. 

{c] Order by court suo motu.—Al- 
though a party has not moved for an 
order to show cause, but on the con- 
trary has moved directly for the re- 
lief to which he deems himself en- 
titled, it is proper and regular prac- 
tice for the court, of its own motion, 
to order the adverse party to show 
cause why the motion should not be 
granted, thus giving him an oppor- 
tunity to be heard in answer. Mc- 
Auliffe v. Coughlin, 105 Cal. 268, 38 
PAT sO. 

[ad] Hearing on notice equivalent 
to rule returnable forthwith.—W here 
defendant’s attorney had notice of a 
motion by plaintiff’s attorney for 
judgment for want of a sufficient affi- 
davit of defense, and both parties 
were represented and heard upon such 
motion, there is no need for the issu- 
ance of a formal rule to show cause 
returnable at a subSequent date; the 
hearing of both sides is equivalent to 
the granting of a rule returnable 


forthwith. Applegate v. Cohn, 1 Pa. 
Super. 174 [reh den 1 Pa. Super. 
344] 


69. Elmstedt v. Peo., 
231; Androvette v. Bowne, 
(N. Y.) 440, 15 HowPr 75. 

[a] It is only in exceptional cases 
that an order to show cause prescrib- 
ing a shorter notice than eight days 
or dispensing with it altogether 
should be granted. Androvette v. 
Bowne, 4 AbbPr (N. Y.) 440, 15 How 
Pr. 75; Bruce v. Delaware, etc., Canal 
Co., 8 HowPr (N., Y.) 440. 

Affidavits and motion papers see 
infra § 72) 

70. Kenney v. Kelleher, 638 Cal. 
442; Marty v. Ahl, 5 Minn. 27, 

[a] At chambers.—“The jurisdic- 
tion of a judge out of court to make 
such an order is not restrained in 
terms to cases where the matter to 
be heard may be heard out of court, 
and we perceive no reason in policy 
or in the language of the statute for 
annexing such a limitation of his 
powers. It is obvious that the exist- 
ence of a power in a judge out of 
court to make an order shortening 
the usual notice to be given of a pro- 
ceeding in court, may promote the 
administration of justice and prevent 
unnecessary and injurious delay.” 
Matter of Argus Co., 138 N. Y. 557, 
565, 84 NE 388. To same effect Marty 
v. Ahl, 5 Minn. 27; Sixth Ave. R. Co. 
vi Gilbert ile IR: “Cosez4seNn.s Ys 43.0' 

{[b] By what court or judge.— 
Under Code Civ. Proc. § 780 the 
power to shorten the notice of mo- 
tion by an order to show cause was 
confined to the court in which the 
action was pending or to a judge of 
that court. 


OZ eA. 
4 AbbPr 


as a matter of course,”! but is a matter within the 
discretion of the court.” 

[§ 72] 3. Motion Papers; Affidavits.”* 
by virtue of statute or rule of court,’* an order 


Usually, 


(N. Y.) 254; Peo. v. Herkimer County, 
3 HowPrNS (N. Y.) 241. 

{c] County: judge (1) of the 
county where the action is triable or 
in which the attorney for the appli- 
cant resides may grant an order to 
show cause. Larkin v. Steele, 25 
Hun (N. Y.) 254; Vandeburgh v. 
Gaylord, 7 NYWklyDig 136. (2) 
But he should not grant an order 
which is returnable at a special term 
of the supreme court, except on ihe 
usual notice of eight days, as an or- 
der shortening service can only the 
made by the court to which the or- 


der is returnable or by a judge 
thereof. Larkin v. Steele, supra; 
Peo. v. Herkimer County, 3 Howlfr 


NS VGN. Y2)'62412) °€3)0 Nor cam he 
grant an order to show cause return- 
able before himself in a case where 
he has jurisdiction only to act ex 
parte, as such an order renders it a 
contested and not an ex parte mo- 
tion. Parmenter v. Roth, 9 AbbPrNS 
GNE YON3885: 

71. Stille v. Wood, 1 N. J. L. 260, 
261; Sixth Ave. R. Co. v. Gilbert El. 
R. Co., 71 N. Y. 430; Springsteen v. 
Powers, 27 N. Y. Super. 624; and 
cases infra note 72. 

“It has been contended that the 
rule to show cause. is of course. On 
this point it may be proper to remark 
that it is not of course, either in 
this country or in England. Buller 
says it is granted for little more than 
asking; but this little more shows it 
is not of course; hence we have more 
than once called for the grounds on 
which the application was made.” 
Stille v. Wood, supra. 

72. Goodrich v..Hopkins, 10 Minn, 
162; Fraenkel v. Miner, 10 N. J. L. 
J. 341; Sixth Ave. R. Co. v. Gilbert 
El. R. Co., 71 N. Y. 430; Springsteen 
v. Powers, 27 N. Y. Super. 624; State 
v. Movius Land, etc., Co. (N. D.) 
207 NW 492; Gilbreath v. Teufel, 15 
N. D. 152, 107 NW 49. 

[a] It will be presumed that an 
order to show cause in a short time 
was made in a proper case and in the 
exercise of a suitable discretion. 
Goodrich v. Hopkins, 10 Minn, 162. 

[b] Order seldom substantial right. 
—‘‘The only question which neces- 
sarily arises on an application for an 
order to show cause is whether the 
circumstances are such as to require 
a Shorter notice than eight days; and 
the conclusion that the time should 
not be shortened can very seldom in- 
volve a substantial right. Certainly 
it did not in thee present case.” 
Grossman v. Supreme Lodge K, L. H., 
5 NYS 122, 16 NYCivProc 215. 

[c] Review of discretion.—While 
a judge at chambers may, in his dis- 
cretion, grant an order to show 
cause returnable in a short time in 
lieu of the regular and ordinary no- 
tice of motion, and the general term 
may, in its discretion, vacate it and 
remit the moving party to ordinary 
procedure, the exercise of such dis- 
cretion is not reviewable by the court 
of appeals. Argus Co. v. Manning, 
138 N. Y. 557, 34 NE 388; Sixth Ave. 
ea: Va Gilbert) El aR GCotm glNeme 

73. Affidavits generally see infra 
§§ 79-114. 

74. See statutory provisions; and 


Larkin y. Steele, 25 Hun rules of court. —' 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


: a 72-73] 


to show cause cannot be properly granted unless 
the affidavits and papers upon which the same is 
asked show special reasons for shortening the regu- 
lar and usual time for notice of motion,’® and the 
_ Statement of these reasons must comply with the 
requirements of the particular governing statute 
or rule of court,’® but affidavits or depositions in 
opposition thereto will not be considered.77 

[§ 73] C. Form and Requisites—1l. In General. 


75. Barclay v. Moloney, 44 App. 
Div. 632, 60 NYS 4038; Proctor. v: 
Soulier, 82 Hun 3538, 31 NYS. 472; 
Springsteen v. Powers, 27 N. Y. Su- 
per. 624; Schiller v. Weinstein, 45 
Mise. 591, 91 NYS 76; Stryker v. 
Churchill, 89 Misc. 578, 80 NYS 588; 
Paddock v. Palmer, 32. Misc. 426, 66 
NYS 743; In re Lyman, 60 NYS 76 
[aff on another point 29 App. Div. 
390, 52 NYS 1145]; Shaughnessy v. 


Chase, 28 NYWklyDig 228; Coxe v. 
Nicholls, 2 Yeates (Pa.) 546. 
[a] Petition—A rule of court, 


providing rule to show cause shall 
be based on petition setting forth the 
grounds, applies, although the 
ground for relief appears on the face 
of the record. Fair v. Hamlin, 9 Pa. 
Co,.8> 
{b] Sufficient reason may appear 
from a showing: (1) That defend- 
ant’s personal character may suffer 
and his business interests be irrep- 
arably impaired within the time for 
the regular notice. Shaughnessy v. 
Chase, 23 NYWklyDig 228. (2) That 
plaintiff has begun to dispossess de- 
fendant of the premises in contro- 
versy. Springsteen v. Powers, 27 N. 
Y. Super. 624. (3) That there is 
danger that a judgment will be en- 
tered against defendant within the 


time for regular notice. Paddock 
v. Palmer, 32 Misc. 426, 66 NYS 
743. 

{c] Eyen though an order to show 


cause is returnable in ten days, or 
more than the time required for no- 
tice of motion, it is improper to 
grant such an order in place of the 
usual notice of motion unless good 
reason is shown. Walton Fdy. Co. v. 
A. D. Granger Co., 203 App. Div. 226, 
196 NYS 719. 

[d] Waiver of objection.—The ob- 
jection that the affidavit does not 
show the necessity for an order to 
show cause is waived by failure to 
take such objection at the hearing. 
Wooster v. Batemen, 4 Misc. 431, 24 
NYS 112. . 

{e] Exceptions to rule.—This re- 
quirement does not apply to surro- 
gates’ courts. In re Harris, 1 NYCiv 


Proc 162. 
76. See cases infra this note. 
[a] In New York (1) under Code 


Civ. Proc. § 80, providing for a rule 
to show cause, without notice of mo- 
tion, on an affidavit showing grounds 
therefor, and Gen. Pract. Rules, rule 
37, an affidavit for an order to show 
cause must set forth all the facts re- 
quired by such section or by such 
rule of practice to be stated for that 
purpose. Stryker v. Churchill, 39 
Misc. 578, 80 NYS 588. (2) Proceed- 
ings under an order to show cause 
cannot be sustained on appeal when 
this rule has not been complied with, 
as the requirement is not merely 
technical, but may affect a substan- 
tial right. Proctor v. Soulier, 82 Hun 
353, 31 NYS 472, 1 NYAnnCas 118. 
But see Blatchford v. Thomal, 1 NY 
MonthLBul 36 (where an objection 
to the affidavit for noncompliance 
was disregarded). (3) An amend- 
ment was allowed nunc pro tunc to 
obviate such cbjection. Suydam v. 
Belknap, 1 NYMonthLBUL 42, 

{b] Ex parte affidavits are suffi- 
cient to support an order to show 
cause, Galbraith v. Cooper, 24 N. J. 
L. 219; Hoar v. Mulvey, 1 Binn. (Pa.) 
145; Coxe v. Nicholls, 2 Yeates (Pa.) 
546. 

[ec] Waiver of objections.—Ap- 
pearing to oppose a rule does not 


e228) 
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ing cause.*4 


waive an objection to the affidavit 
on which the rule was obtained. Bar- 
ham v. Lee, 4 Moore & S. 327, 30 


ECL 553; Clothier v. Ess, 3~Moore 
& §.1216, 30. HCL 508; 

77. Snyder v. Castor, 4 Yeates 
(Pa.) 443. 

78. See infra §§ 201-213. 

[a] Teste and seal of the court 


may not be necessary to the validity 
of an order to show cause. Taylor 
v.. Henry, 2. Pick. (Mass.) 397. See 
also Mandamus § 652. 


79. See supra § 69. 
80. See cases infra this section. 
[a] Specifying irregularities re- 


lied on.—(1) In New York the rule 
that mere irregularities not specified 
in the notice of motion cannot be re- 
lied on applies to an order to show 
cause as well as to a notice of motion. 
Skinner v. Noyes, 30 N. Y. Super. 
Van Dyke v. New York State 
Banking Co., 18 Mise. 661, 48 NYS 
735. (2) Noncomplianece with this 
rule is ground for denying the motion 
(Lewis v. Graham, 16 AbbPr (N. Y.) 
126) (3) or for reversal of the order, 
if the defect is disregarded (Snif- 
fen v. Peck, 6 NYCivProec 188). (4) 
A defect in an affidavit not definitely 
described in an order to show cause 
cannot be considered. Van Dyke v. 
New York State Banking Co., supra. 

{[b] A rule nisi is sufficiently cer- 
tain and distinct when the grounds 
taken are so plainly set forth as to 
notify the other party what he is 
ealled upon to answer, and to en- 
able the court to render a certain 
judgment upon them. King v. Carey, 
5) Ga. 270. 

[ec] Waiving objection to clerical 
errors.—(1) Defendant’s attorney 
procured, from the judge at cham- 
bers, an order in the form of an or- 
der to show cause, appointing a time 
and place for hearing an application, 
the hour designated in the order be- 
ing 1 P. M., and served on plain- 
tiff’s attorney a copy of the order, 
in which, by a clerical mistake in 
copying, the hour’ was stated to be 
10 A. M., and at the same time served 
a notice of the application, the hour 
therein stated being 1 P. M. Plain- 
tiff’s attorney was present when the 
application was made at 1 P. M., but 
took no part in the proceeding, and 
the application was granted. By be- 
ing present and hearing the papers 
read and the application made, and 
not ‘calling attention to the difference 
as to the hour in the papers served 
on him, the objection was waived. 
Marty v, Ahl, 5 Minn. 27. (2) Where 
an order to show cause directed that 
service thereof before May 4th should 
be sufficient, if the copy served on 
the judgment debtor provided for 
service on an earlier date, and a date 
before that on which the service was 
made, the order might be vacated by 
the judgment debtor appearing spe- 
cially for that purpose; but by ap- 
pearing generally on the return day, 
and answering to the merits, he 
waives any such objection. Becker 
v. Gerlich, 72 Mise. 157, 129 NYS 614. 

Requisites of: 

Motion see supra §§ 29-34. 
Notice of motion see supra §§ 47—58. 

81. See statutory provisions; and 
rules of court. 


82. See cases infra this section. 
83. See cases infra this note. 
fa] In New York (1) formerly it 


was necessary for the crder to direct 
that service thereof less than eight 
days before it is returnable shall be 


[42 C.J] 491 


While an order to show cause is governed in matters 
of form by the rules common to other orders,*® since 
the order is substantially a notice of motion,’ it 
should also contain all the elements of a good notice 
of motion;®® and where-a statute or rule of court 
prescribes what the order shall contain,®* it should 
be observed,*? such as specifications as to service 
of the order®® and as to the time and place of show- 


sufficient. Code Civ. Proc. § 780. But 
seevinira: § -76 note’ 96-,faJi3) Gp. Bt 
should specify what service will be 


sufficient. Marcele vy. Saltzman, 66 
HowPr 205. 5 
{[b] Waiver of defect.—The ob- 


jection that an order to show cause 
does not fix the time for its service 
as required by New York Code Civ. 
Proc. § 780 is waived by an adjourn- 
ment and subsequent argument upon 
the merits. Berford v. New York 
Iron Mine, 55 N. Y. Super. 516, 2 
NYS 699. 

[c] An attorney who had admit- 
ted due service could not object that 
the order to show cause did not ex- 
pressly direct that less than eight 
days should be sufficient. Anony- 
mous, 3 AbbNCas (N. Y.) 51 note. 

84 Yale v. Edgerton, 11 Minn. 
271; Paddock v. Palmer, 32 Misc. 426, 
66 NYS 743. But see Durbin v. 
Waldo, 15 Wis. 352 (where an order 
to show cause not specifying any 
time or place for cause to be shown 
was not on that account deemed ir- 
regular). 

[a] Construction in support of or- 
der.—(1) Words and phrases in that 
part of the order designating the 
place where it is returnable may 
sometimes be disregarded as surplus- 
age or construed away so as to sup- 
port the order. Rogers v. Baere, 1 
NYMonthLBul 45. See King v. 
Carey, 5 Ga. 270 (where a rule was 
not dismissed for uncertainty because 
not made returnable on a day cer- 
tain in term). (2) Where the lan- 
guage of an order granted by the 
justice of the supreme court required 
the respondent to “show cause before 
me, at a Special Term thereof to be 
held at Chambers at the County 
Court House,” the court said: “It is 
apparent that the use of the words 
‘Special Term’ was surplusage, for 
the reason that the order is return- 
able before the magistrate or judge 
who granted the order, and before 
him individually. It was evidently 
not intended to be made before the 
court, because the court is the same 
whether held by one judge or an- 
other.” Peo. v. Donovan, 63 Hun 512, 
515, 18 NYS 501 [rev on other 
srounds 135 N. Y¥. 76, 31 NE 1009, 
23 NYCivProc 1, 29 AbbNCag 172]. 
(3) The language of the order was 
that “the plaintiff or his attorney 
show cause, if amy they have, before 
me at my chambers in St. Paul,” 
etc., signed by the judge. It was ob- 
jected that this was an order to 
show cause before the judge at cham- 
bers, whereas the application could 
only be determined by the court. This 
objection was thus answered: “By the 
act of 1862, Sess. Laws, pp. 67-8, the 
court is always open for the transac- 


tion of certain business, specified in 


the act, and embracing the present 
moticn; the district judge constitutes 
the district court, and may direct 
the hearing of any particular matter 
which may be brought before the 
court, by an order to show cause at 
the court house or elsewhere. There 
is a well known distinction between 
the powers of a court, and those of 
a judge at chambers. The confusion 
which sometimes occurs in our prac- 
tice, arises from the fact that the 
district court consists of a single 
judge, and the court, by the statute, 
is always open for certain business 
mentioned therein, and the business 
of the court may be transacted at 
any place designated by the judge 
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Order containing stay. An order to show cause, 
if made by a judge out of court and returnable in 
less than two days, is irregular if it contains a stay 
of proceedings, where a court rule provides that no 
stay shall be granted by a judge out of court, ex- 
cept on a notice of at least two days.®> 

[§ 74] 2. Entitling. As is the case with a mo- 
tion®® or a notice of motion’? an order to show 
cause ordinarily should be properly entitled ;8* but 
the fact that an order is not entitled in the action 
is not material where the motion papers are duly 


entitled in the action.®® 


[§. 75] D. Service. While the mode and proof of 
service of an order to show cause are governed by 
the general rules applicable to the service of other 
orders®® or notices,®+ if the order specially directs 
how it shall be served, it must be served in that 


manner.?? 


If an imperfect copy of a rule is served, the party 
served must appear to it, and by such appearance he 
does not admit that he is properly brought into 
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tion to the form of the copy of the rule. 
it has been held that a motion to dismiss an action 
ought not to be denied merely because the word 
‘‘dismissing’’ in the copy of the order to show 
cause served on plaintiff had a pen mark drawn 
through it.°* A party upon whom the rule does not 
call is not obliged to show cause, because he is 
served with the rule.% 

[§ 76] E. When Returnable. 
any controlling statute or rule of court,®® the length 
of time allowed for showing cause is within the 


[$§ 73-76 
And 


In the absence of 


sound diseretion of the court making the order.%* 


the absence of 


Where no return day is specified in the order, in 


a controlling statute or rule of 


court,°® the order is returnable to the next term, 
or it may be amended so as to contain the date on 
which it should be returnable.t 


An order returnable 


on Sunday is absolutely void.? 


court, so as to prevent him from taking the objec- 


for the purpose. The practice was 
almost universal until within a few 
years, and even yet prevails to a 
great extent, to describe the district 
court, particularly in vacation, in no- 
tices and other motion papers, by the 
judges of the court—ex. gr.—a mo- 
tion will be made before ‘the judge 
of the district court in and for said 
county,’ or ‘before the Hon. A. B. 
udge of the district court,’ etc.... 
While it is the better practice to spe- 
cify distinctly that the application 
will be made to the court when such 
is intended, yet when an application 
to the court for action within the ex- 
elusive jurisdiction of a court is de- 
scribed as an application to the judge 
of the proper court, in the absence 
of special circumstances creating an 
exception, we should hold it sufficient. 
Applying this test to the case under 
consideration, we find that the order 
is substantially to show cause before 
the Hon. Westcott Wilkin, judge of 
the district court for Ramsey County, 
at his chambers, ete. Although the 
judge’s chambers is mentioned as the 
place of hearing, this does not tend 
to characterize the business to be 
transacted as what is technically 
known as chamber business, for the 
court may properly be held therein, 
and the language may well be consid- 
ered as designating merely the place 
of holding the court.” Yale v. Ed- 
gerton, 11 Minn. 271. 

{[b] Statement in other motion 
papers may obviate the necessity of 
a statement in the order. Paddock v. 
Palmer, 32 Misc. 426, 66 NYS 7438 
(statement in a regular notice of mo- 
tion annexed to the order to show 
cause). 

Where returnable generally see in- 


fra ilbe : 

ses Asinari Vv. Volkening, 2 
AbbNCas (N. Y.) 454. See also 1 
Abbott New Pract. and Forms p 162 


note [cit Peo. v. Nichols, 79 N. Y. 


582]. 

86. See supra § 31. 

87. See supra §§ 49, 50. 

88. Warner v. Wood, 8 Dowl. 
PMC 202: 

[a] Where a copy of a rule served 


is not entitled in any cause, the par- 
ties appearing by counsel to take the 
obiection does not operate as a waiver 
of the irregularity. Warner v. Wood, 
38 Dowl. P. C. 262. 

g9. Paddock v. Palmer, 32 Misc. 
426, 66 NYS 743. 

[a] hus the order need not be 
entitled in the action when it is an- 
nexed to a regular notice of motion 
which is so entitled. Paddock v. Pal- 
mer, 32. Mise. 426, 66 NYS 743. 

90. See infra §§ 229-235. 


91. See supra §§ 59-62. See also 
generally Process [32 Cyc 447]. 

[a] Service without the state of 
an order to show cause why a party 
should not be punished for contempt 
was a nullity. McCaulay v. Palmer, 
40 Hun 38, 9 NYCivProec 390. .See 
Contempt § 96. 

92. Marcele v. Saltzman, 66 HowPr 
CNUPY2) 205: 

[a] Personal and not by mail.— 
Where the order to show cause con- 
tained the following direction: “Serv- 
ice of a copy of this order on plain- 
tiff’'s attorney, two days before the 
return day thereof, shall be deemed 
sufficient service,” it was held that 
this direction contemplated personal 
service, and that therefore service by 
mail was insufficient, although mailed 
to plaintiff’s attorney more than four 
days and actually received by him 
three days before the return day. 


Marcele v. Saltzman, 66 HowPr 
GNPYS) RE2.0'5 
93. Wood v. Critchfield, 1 Cromp. 


& M. 72, 149 Reprint 319; Warner v. 
Wood, 3 Dowl. P. C. 262. 

94. Harrison Mach. Works v. Ho- 
sig, 73 Wis. 184, 41 NW 70. 


95. Johnson v. Marriat, 2 Dowl. 
Pies 343. 
96. See statutory provisions; and 


rules of court. , 

[a] In New York (1) under a re- 
quirement that when a notice of mo- 
tion is necessary, it shall be served 
at least eight days before the time 
appointed for the hearing, unless the 
judge makes an order to show cause 
why the application shall not be 
granted, and directs that service 
thereof less than eight days shall 
be sufficient, the order to show cause 
may be returnable in more than eight 
days from the granting of the order. 
Matter of Geneva Basket Co., 71 Misc. 
156, 127 NYS 948; In re Ferris, 37 
Misc. 606, 76 NYS 159 [rev on other 
grounds 14 App. Div. 619 mem, 77 
NYS 309] [foll Hoenig v. Paine, 38 
Mise. 819, 78 NYS 882, and dist Proc- 
tor v. Soulier, 82 Hun 3538, 31 NYS 
472; Grossman y. Supreme Lodge, 
Ke VIN VS 22. GaN Guy roe 
215]; Thomas v. Whitlegge, 14 NYS 
779. (2) Where an order to show 
cause returnable in eight days or 
more is granted, it is merely a sub- 
stitute for notice of motion, and as 
it does not shorten the usual time of 
notice it is not subject to Code Civ. 
Proc. (1891) § 780, which requires an 
affidavit to state the grounds for 
granting and a directinn that less 
than eight days’ service shall be suf- 
ficient; nor Gen. Pract. Rules, rule 37, 
which requires the ground to be 
stated in the affidavit. Gross v. 


Enlargement of time for showing cause may be 
obtained by either party on application where suffi- 
cient reason exists therefor,* or by a stipulation 


Clark NY CivProcr iis fatiesa mNeete 
272, 1 NYCivProc 464]. But com- 


| pare Vale v. Brooklyn Cross-Town 


R. Co., 12 NYCivProe 102 (based on 
Gen. Pract. Rules, rule 387, which 
rule, as it then existed, declared that 
every order to show cause should 
fix a day for showing cause less than 
eight days after it was made). (3) 
Where an order to show cause is not 
employed as a Substitute for a no- 
tice of motion, it need not be made 
returnable in less than eight days. 
Becker v. Gerlich, 72 Mise. 157, 129 
NYS 614 (an application to punish 
for contempt can be brought on only 
by an order to show cause, or by a 
warrant of attachment [Consol. L. 
(1909) ¢ 30 §. 757], and Code Civ. 
Proc. § 780 and Gen. Pract. Rules, 
rule 37 have no application to such a 
case). 

[b] Nonenumerated motion pro- 
vision.—In New York the require- 
ment that a nonenumerated motion 
must be noticed for the first day of 
the term, unless sufficient cause is 
shown for the contrary (Gen, Pract. 
Rules, rule 21), is not dispensed with 
by the granting of an order to show 
cause. Such orders should be re- 
turnable the first day of the term, 
especially where no cause is shown 
in the affidavit for not giving notice 
for the first day of the term, and 
where personal attendance is re- 
Power v. Athens, 19 Hun 
ave) yeel GBs 

97. Power v. Athens, supra. 

[a] Discretion was subject to re- 
view by the general term of the su- 
preme court. Power v. Athens, 19 
Hun. (N. Y.) 165. 

98. See stacutory provisions; and 
rules of court. ‘ 

99. Desler vy. 
(Pa.) 220. 

1. Matter of Quo Vadis Amuse- 
gent Co., 82 App. Div. 240, 81 NYS 

2 Arctic -F. Ins, Co. v. Hicks, 7 
AbbPr (Ny Yu) 204. 

Say RCO. Ve gh LeoniwdisgOaia ONG) 
485, Col. & C. Cas. 300; Haines v. Al- 
drit, 2 Chit. 372, 18 ECL 685; Casse v. 
Wright, 14, G.,By 562)) (8eHCh 562: 
139 Reprint 282; Price v. Thomas. 11 
C. B. 548, 783 ECL 548, 138 Reprint 
585; Abrahams v. Davison, 6 C. B. 
622, 60 ECL 622, 136 Reprint 1392; 
Batty v.. Marriott, 5 C. B. 420, 57 
ECL 420, 136 Reprint 941; Grissolad 
V. Harding iis C135 Nie Sie bbo sw ab Olle 
556, 140 Reprint 227; Hawkins v. 
Benton, 2 D. & L. 465; Todd v. Gom- 
pertz, 6 Dowl. P. C. 296; Wyatt v. 
Prebble, 5 Dowl. P. C. 268; Cart- 
Wise nt v. Blackworth, 1 Dowl. P. C. 


Burden, 1 Browne 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 76-80] 


to that effect.* 
[§ 77] F. Where Returnable. ' 


Except as and to 


MOTIONS AND ORDERS 


[42 C.J5.] 493 


trol the matter,® an order to show cause is returnable 


the extent that a statute or rule of court may con- 


[§ 78] Although a motion is not accompanied by 
an affidavit of merits as required by a trial court 
rule, the trial judge may in his diseretion consider 
In New York, under a former rule of 
practice® requiring all motions for relief to which a 
party was not entitled as of right to be made upon 
papers showing merits?°-—-which is now hmited to 


the motion.® 


XIV. AFFIDAVIT OF MERITS’ 


motions for extension of time to plead‘1—a mere 
formal affidavit of merits was not sufficient?? or nee- 
Affidavits of merits, unlike supporting 
affidavits, as to facts,* are governed by a stricter 
rule and may be used only once, and for the pur- 
pose for which they were made.*® 


essary.+% 


before the judge who issued it.® 


XV. SUPPORTING AFFIDAVITS?‘ 


[§ 79] A. In General. One of the methods" and 
indeed the usual method of supporting motions is 
A verified pleading 
may be deemed a sufficient affidavit and used upon 
a motion,!® as may also a deposition taken on insuffi- 


proof presented by affidavits.1§ 


4 Rogers v. Toole, 11 Paige 
GNEY2)) 9228 

5. See statutory provisions; 
rules of court. 


6. Rogers v. Baere, 1 NYMonthL 
45. 


and 


Bul 
[a] In New York (1) under Civ. 
Pract. Rules, rules 60, 63, making 


“clearer the intention of the codi- 
fiers in section 769 of the Code of 
Civil Procedure,” the former restric- 
tions as to where orders to show 
cause had to be returnable (old rule 
37) are removed, and such an order 
ean now be made returnable at any 
special term at which a motion can 
be heard. Richmond v. Josephthal, 
203 App. Div. 281, 196 NYS 571. (2) 
Formerly a rule of court, rule 37, 
required all orders to show cause, 
except in the first judicial district, 
to be returnable either before, the 
judge who grants them or at a spe- 
cial term appointed to be held in the 
district in which the action is _ tri- 
able. Morrison v. Stember, 49 Misc. 
464, 98 NYS 850. 

[b] In New York; before court or 
judge.—(1) Under Code Ciy. Proc. 
§ 780 a judge can make an order re- 
turnable before the court of which he 
is a judge. Larkin v. Steel, 25 Hun 
254. (2) Before the adoption of rule 
37, and under the old Code of Proce- 
dure § 402, it was held that an order 
to show cause, when returnable at 
special term, must be granted by the 
special term, and when returnable be- 
fore a judge out of court must be 
made by the judge before whom it 
was returnable. Hasbrouck v. Eh- 
rich, 7 AbbPr 76; Merritt v. Slocum, 
6 HowPr 350. (8) An order return- 
able “before the county judge” is 
returnable before his successor, if in 
the meanwhile his term’ expires. 
Gamman y. Berry, 34 Hun 138. 

[c] In New York; special term 
held with circuit.—An order to show 
cause may be made returnable at a 
special term held with a circuit, not- 
withstanding Sup. Ct. Rules, rule 38, 
prohibiting the noticing of contested 
motions or the bringing of them to a 
hearing at a special term held at the 
same time and place with a circuit. 
The rule simply prescribes a rule of 
conduct for the guidance of attor- 
neys; it does not exclude a judge at 
special term who is engaged at the 
same time in holding a circuit from 
entertaining a motion noticed for 
such term, if in his judgment the cir- 
cumstances and the rights and inter- 
ests involved render it proper to do 
so. Argus Co. v. Manning, 138 N. Y. 
557, 34 NE 388 (it was further said 
that rule 38 seems to apply only to 
those incidental applications which 
are made during the progress of an 
action or special proceeding, and not 
to an application which is the foun- 
dation of a statutory remedy). 

{d] In England; at chambers.— 
(1) The court, in case of necessity, 


client notice.?° 


may grant a rule on the last day of 
the term returnable at chambers. 
Casse v. Wright, 14 C. B. 562, 78 ECL 
562, 139 Reprint 232. But see Pol- 
lock v. Turnock, 3 Jur. N. S. 92 (hold- 
ing that the court has no power, 
without the consent of parties, to 
make a rule returnable at chambers 
on a day out of term). (2) But the 
court will not at the close of a term 
grant a rule to show cause at cham- 
bers where the party could have 
applied earlier. Anonymous, 2 Chit. 
266, 18 ECL 626. 

[e] Waiver of objection as to 
place returnable.—Where an order 
made by a judge is returnable in the 
alternative, as ‘“‘before me or one of 
the justices of this court,” the latter 
part thereof can be rejected as sur- 
plusage, and where the parties ac- 
tually appear before the judge who 
makes the order the statute is com- 
plied with, and subsequent objections 
to the order should be overruled. 
Rogers v. Baere, 1 NYMonthLBul 45. 
é 7. Generally see Pleading [31 Cyc 
BL]. 

8 Sylvester v. Olson, 63 Wash. 
285, 115 P 175. 

9.--Gen. Pract. ‘Rules, ‘rule 23. 

10. See Paddock vy. Palmer, 32 
Misc. 426,66 NYS743 (construing rule). 

[a] Affidavit was corsidered de- 
fective, which recited that affiant had 
stated “‘the case’’ to his counsel, the 
rule requiring such a statement of 
‘his case in this cause.” Bilis v. 
Jones, 6 HowPr (N. Y.) 296. 

11. Civ. Pract. Rules, rule 88. 

Affidavits on motion with respect 
to pleadings see Pleading [31 Cyc 
664, 665]. 

12. Wanaksink Lake Dev. Corp. v. 
Hannan, 198 App. Div. 46, 189 NYS 
461; Rothschild v. Haviland, 172 App. 
Div 562, 158 NYS 661; Lennox vy. 
Meehan, 121 Misc. 678, 201 NYS 710. 

13. Peterson v. Lehigh Valley R. 
Co., 190 NYS 883. 

14. See infra § 90. 

15. Mojarrieta v. Saenz, 80 N. Y. 
547; Robinson v. Sinclair, 1 HowPr 
(N. Y.) 106; Cutler v. Biggs, 2 Hill 
CNEAY D409" ; 

16. Affidavits. generally see Affi- 
davits 2 C. J. p 314. 

Counter-affidavits see infra § 116. 

Pleadings always before court see 
supra § 56. 

17. Evidence on hearing generally 
see infra §§ 133-138. 

18501. Si —Us SH veeCoolidge, 25 
BF. Cas. No, 1143858) 2) Gall. 13:64. 

Ariz.—Genardini v. Kline, 21 Ariz. 
523, 190 P 568. 

Cal. —Spencer v. Doane, 23 Cal. 418. 

Colo.—Sopris v. Truax, 1 Colo. 89. 

D. C.—Smith v. Ross, 31 App. 348. 

Fla.—Stewart v. Preston, 80 Fla. 
473, 479, 86 S 348. 

Ga.—Conley v. Conley, 152 Ga. 184, 
108 SH 777. 

Ill.— Ross v. Ross, 177 Ill. A. 542. 

Ind.—Thompson y. Mossburg, 193 


[§ 80] B. Necessity. It is necessary that affidavits 
setting forth the facts be submitted in support of 
a motion which is based on facts outside of the 
record,?+ or of which the court cannot take judicial 


Ind. 566, 139 NE 307, 141 NE 241. 

Iowa.—Federal Cattle Loan Soc. v. 
Taylor, 191 Iowa 837, 183 NW 459; 
Williamson vy. Williamson, 179 Iowa 
489, 161 NW 482; Mengel v. Mengel, 
157 Iowa 630, 1388 NW 495. 

Kan.—Ricardo v. Central Coal, etc., 
Coin l02* Kany 17.05 0G SP es o15 

Mass.—Oliver Ditson Co. v. Testa, 
216 Mass. 123, 1083 NE 381. 

Aas McCaslin v. Camp, 26 Mich. 
3.90. 

Mo.—Henry v. 101 Ma. 
378, 18 SW 1057. 

Mont.—State v. Second Judicial 
Dist. Ct., 25 Mont. 202, 64 P 352. 

Nebr.—Jacoby v. Mitchell, 19 Nebr. 
537, 26 NW 255. 

N. H.—Goodwin v. Blanchard, 73 
New Ey 5507964 tA2 2: 

N. J.—Hodges v. Trenton Mut. L., 
etevmIinet Co: nt245 Ne dio im Otae 

N. Y.— Buell v. Van Camp, 119 N. Y. 
160, 23 NE 538; Rothschild v. Havi- 
land, 172 App. Div. 562, 158 NYS 6613; 
Wishney v. Gottfried, 131 NYS 593. 

N. C.—Young vy. Rollins, 85 N. C. 485. 

N. D.—Kluver v. Middlewest Grain 


Diviney, 


Co., 44 N. D. 210, 173 NW 468. 
Or.—Lester v. Elwert, 25 Or. 102, 
BE) 2 WEY 
Pa.—Clemens v. Horton, 13 Wkly 
NC 504. 


Tex.—Hicks v. State, 75 Tex. Cr. 
AO Ieee SIV enol. 

Utah.—Salt Lake City v. Utah, ete., 
Canal Co, 43. Utah 5918137 Px6sse- 

Va.—Emerson v. Berkley, 4 Hen. & 
M. (14 Va.) 441. 

Wis.—Hungerford v. 
Wis. 320. 

Eng.—Williams v. Williams, [1896} 


PDS: 

Alta.—Trusts, etce., Co. v. Drum- 
heller Power Co., [i924] 2 DomLR 
208, [1924] 1 WestWkly 1029. 

B. C.—British Columbia Estates, 
lutd. wi, Coldicutt, 34 Bi. Gl a1 ozaes 
DomLR 363, [1924] 2 WestWkly 1024. 

Man.—Canada Supply Co. v. Robb, 
20 Man. 383. 

N. B.—Ex p. Emmerson, 33 N. B. 
340. 

Ont.—Re West Nissouri Continua- 
tion School, 25 Ont. lL. 550, 3 OntWN 
726, 21 OntWR boo, se DomLR 195 
[dism app 3 OntWN 478, 20 OntWR 
841, 1 DomLR 252]. 

Que.—Laliberte v. Montreal, 16 Que. 
Pre ies 

Sask.—Pigeon v. Preston, 5 Sask. 
L. 330, 4 DomLR 483, 21 WestLR 
875, 2 WestWkly 783. 

19. Atchison v. Bartholow, 4 Kan. 
124; Fowler v. Burns, 20 N. Y. Super. 
637. And see Affidavits §§ 4-6. 

20. Hanna v. Barrett, 39 Kan. 446, 
18 P 497 (depositions being the writ- 
ten declarations of the witnesses and 
fulfilling the statutory definition of 
affidavits). 

21. U. S—wU. S. v. Coolidge, 25 
F. Cas. No. 14,858, 2 Gall. 364. 

Ariz. —Genardini vy. ‘Kline, 21 Ariz. 
523,.190.P 568, 


Cushing, 8 


494 [42 C.J.) 


notice,?” 
party.?° 


by affidavit.?° 


[§ 81] C. Formal Requisites—1. In General. Gen- 
eral rules? govern as to the formal requisites of the 


affidavit.?7 
[§ 82] 2. English Language. 


entitled.?+ 


[§ 84] 4. Signing®? and Verification.** 


Colo.—Sopris v. Truax, 1 Colo. 89. 

Fla.—Stewart v. Preston, 80 Fle. 
473, 479, 86 S 348. 

Ind.—Thompson v. Mossburg, 193 
Ind. 566, 139 NE 307, 141 NE 241; 
Etter v. "Anderson, 84 Ind. 333. 

Iowa.—Shellenberger v. Ward, 8 
Iowa 425. 

Mass.—Oliver Ditson Co. v. Testa, 
216 Mass. 123, 103 NE 381; Spaulding 
v. Knight, 118 Mass. 528. 

Mich.—Storey v. Child, 2 Mich. 107. 

N. H.—Goodwin v. Bianchard, 73 
N:H: Be, 64 A 22. 

Tex.—Hicks v. State): 75 "Tex. Cr. 
461, 171 SW 755, 763 [quot Cyc]. 

Wis.—Hungerford v. Cushing, 8 
Wis. 320. 

Eng.—Williams v. Williams, [1896] 
P. 153. 

[a] Motion does not afford proof 
of its own grounds and unless jit is 
supported by affidavits it is properly 
denied. Sewell v. Huffstetler, 83 Fla. 
629, 93 S 162; Coker v. Hayes, 16 Fla. 
368; Rosenstein v. State, 9 Ind. A. 
290, 36 NE 652. 

{b] In motions of a dilatory char- 
acter the court is not bound to ac- 
cept as true unverified statements of 
fact therein, especially where to sus- 
tain the motion would be to undo 
all that has been done in the cause 
and set it back to the condition in 
which it was when the petition was 
first filed. ‘Thompson v. Mossburg, 
193 Ind. 566, 139 NE 307, 141 NE 241. 

[c] In Kansas Code Civ. Proc. 
§ 350 specifically authorizes affidavits 
to be used upon a motion, and under 
this statute affidavits may be used 
upon an application for the distribu- 
tion of a fund against which several 
attorneys’ liens are claimed. Ricardo 
v. Central Coal, etce., Co., 102 Kan. 
DO Aare 351. 

da] In Quebec.—(1) The motions 
which must be supported by an affi- 
davit, under Civ. Pract. Rules, 
rule 47, are those constituting spe- 
cial demands, based on facts which 
do not appear in the record or in 
the entries in the minute book. La- 
liberte v. Montreal, 16 Que. Pr. 174. 
(2) A motion which is mot accom- 
panied by the affidavit required by 
this rule will be dismissed or denied. 


Rousseau vy. Marcotte, 13 Que. Pr. 
219; Bedard v. Bayard, 3 Que. Pr. 
194. (3) The court will not allow 


the omissicn to be supplied by an ex- 
amination of the opposite party under 
oath. Charpentier v. Hebert, 48 Que. 
Super. 13. 

22. Stewart v. Preston, 80 Fla. 473, 
479, 86 S 348; McDonell v. State, 90 
Ind. 320; Hicks, v. .State, 75 Tex: Cr. 
461, 172 SW 755; 763 [quot Cyc]: 

23. Hodges v. Trenton Mut. L., 
ete Ins? (Co. 4245No J) mu Bedard 
vy. Bayard, 3 Que. Pr. 19 

24, Bash v. Christian, 4 Ind. 180; 
Darrow v. Miller, 5 HowPr (N. Y.) 
247, 3 CodeRep 241; Salt Lake City v. 


or which are not admitted by the adverse 
On the other hand a motion grounded 
solely upon matters apparent upon the face of the 
record or proceeding need not be thus supported.?* 
Ex parte motions are required to be supported 


The court may in its 
discretion refuse to consider an affidavit not written 
in the English language ;?* and sometimes a rule of 
practice requires such a paper to be in English.”° 

[§ 83] 3. Entitling. Affidavits must be correctly 
entitled in the cause in which the motion is made.°° 
If no cause is pending the affidavit must not be 


MOTIONS AND ORDERS 


[§§ 80-85. 


davit beginning with the deponent’s name is suffi- 
ciently signed, although it is not subseribed by 
him ;** but it must appear to have been taken before 
the proper officer*® and be sworn to during the 
pendeney of the action and not earlier,** and not 
after the granting of the order.** 
not be verified before an attorney in the ease,** and 
if so vertified should be rejected.*® 


Affidavits should 


[§ 85] D. Sufficiency of Averments—1. In General. 


The affidavits in support of a motion should contain 
positive averments of the facts necessary to make 
out a case for the relief sought,*® including a show- 
ing that the particular relief is material and bene- 
ficial.44 Although the information furnished by affi- 
davits need only be such that a person of reasonable 
prudence would be willing to accept and act upon 


it,*? and while an error which is not misleading will 


An. affi- 
Utah, ete., Canal Co., 43 Utah 591, 
137 P 638. 


[a] Supplemental motions and or- 
ders.—Where the court, in its origi- 
nal decree, after determining the 
rights of parties, retained jurisdiction 
for necessary supplemental orders, a 
motion was sufficient to invoke such 
further action, and the issues formed 
by the criginal pleadings were sut- 
ficient upon which to base a supple- 
mental order without affidavits in 
support of the motion, although the 
better practice would have been to 
submit affidavits. Salt Lake City v. 


fevel ete., Canal Co., 43 Utah 591, 
AES W(a 2) : 
25. Galbraith v. Cooper, 24 N. J. 


L. 219; Connor v. Zachry, 54 Tex. Civ. 
A. 188, 115 SW 867, 117 SW 177. 

[a] In New York it is provided 
that no ex parte order shall be grant 
ed, or if granted may be vacated on 
application, unless there is presented 
therewith an affidavit (Civ. Pract. 
Rules, rule 61) Showing certain facts, 
See infra § 88. 

26. See Affidavits §§ 50-120. 
also Depositions 18 C. J. p 598. 


See 


27. See infra §§ 82-84. 

28. Spenser v. Doane, 23 Cal, 418. 
See also Affidavits § 67. 

29. See N. Y. Civ. Pract. Rules, 
rule 10. 

30. Whipple v. Williams, 1 Mich. 


115; Phelps v. Hall, 5 Johns. (N. Y.) 
3867. See also Affidavits §§ 52-61. 
{a] A mistake in the plaintiff’s 
name by stating it in the title as 
“Sunderland’’ whereas it was ‘“‘Sand- 
land” was held to vitiate an affidavit 
of merits. Sandland vy. Adams, 2 
How Pre iGNe wees. 
1 Wend. 


Sl.) Peollv. Tioga. CC. Pi; 
CNL Ye)? 2903 abate hth viiiiurners 62 
Johns: VGN; WA) S71! 

32. Signature generally see Afii- 
davits §§ 90-97. 

33. Verification generally see Affi- 
davits §§ 98-120. 

34. Jackson v. Virgil, 3 Johns. 
CN. YY.) 540% (Hartt yieSpicenws "Gai. 
(N.Y. 0190.) Gols & 'GaiCass 495. 

35. Knight v. Elliott, 22 Minn. 551. 

36. Francombe vy, Francombe, 
red. Rep; INS vote LPUusStsmeue Con 
v. Drumheller Power Co., (Alta.) 
[1924] 2 DomLR 208, [1924] 1 West 
Wkly 1029; Pigeon v. Preston, 5 Sask. 
L. 330; 4 DomLR 483, 21 WestLR 875, 
2 WestWkly 783. 

37. Ex p. Emmerson, 33 N. B. 340 
(affidavit purporting to have been 
sworn to on day after order granted 
is bad and order a nullity). 


ee McCaslin vy. Camp, 26 Mich. 
29. Anderson v. Sloan, 1 Colo. 33. 


40. Colo.—Sopris  v. 
Colo. 89. 

Ill.—Ross v. Ross, 177 Ill. A. 542. 

Ind.—Thompson v. Mossburg, 193 
Ind. 566, 139 NE 307, 141 NE 241. 

N. Y.—Wishney v. Gottfried, 131 


Truax, 1 


be disregarded,#? hearsay alone** or mere conclu- 
Pd 


NYS 593. 
Va.—Emerson y. Berkley, 4 Hen. & 
M. (14 Va.) 441. 
Fe le cae cs v. Amory, 26 Wis. 
Man.—Canada Supply Co. v. Robb, 
20 Man. 33. 
Sask.—Re Price, 5 Sask. L. 318, 4 


DomLR 407, 21 WestLR 299, 2 West 
Wkly 394. 
[a] Presumption.—Where an affi- 


davit in support of a motion does not 
state a fact which ought to be al- 
leged, the presumption is that it 
could not be asserted. Roosevelt v. 


Dean, 3~.Cai.n'CN« YY.)) 105, ‘Cok & 1G: 
Cas. 460 
41. (Sopris -v. | Truax, i Colos789% 


Rothschild v. Haviland, 172 App. Div. 
562, 158 NYS 661; Lennox y, Meehan, 
121 Misc. 678, 201 NYS 710. 

fa] A motion designed to qualify 
a witness by relieving hirn of lia- 
bility as surety on a bond should be 
based upon an affidavit showing the 
materiality of the testimony to be 
obtained. Sopris v. Truax, 1 Colo. 89. 

[b] Where the merits of the main 
cause are material to the motion, the 
moving affidavits should show facts 
which constitute the cause of action 
and from which the court can de- 
termine that a meritorious contro- 
versy is presented, and a formal af- 
fidavit of merits is not sufficient. 
Rothschild v. Haviland, 172 App. Div. 
562, 158 NYS 661; Lennox v. Meehan, 
121 Mise. 678, 201 NYS 710. 

[ce] “when a party intends to pro- 
duce viva voce testimony in Court, 
upon the hearing of a cause, which is 
sometimes done (but without a cross- 
examination) to prove the execution 
of deeds, and the hand-writing of 
letters, or the signatures thereto, and 
the like, he should apply before that 
time for an order for that purpose, 
upon an affidavit, giving a proper de- 
scription of what is intended to be 
proved.” HWmérson v. Berkley, 4 Hen. 
& M. (14 Va.) 441, 442. 

42. Buell v. Van Camp;119 IN. ¥. 
160, 23 NE 588; Brandly v. Ameri- 
can Butter Co. 130 App. Div. 410, 
114 NYS 896, ae NYCivProeNS 64. 

43. Re Price, 5 Sask. L. 318, 4 Dom 
soe 407, 21 WestLR 299, 2 WestWkly 

{a] Tllustration—On a motion to 
confirm a _ sheriff's sale of land, a 
statement in an affidavit of the sheriff 
that an execution was renewed in the 
office of the “local registrar’ of the 
district court, instead of that of the 
registrar of the land titles office, will 
not defeat the application since, as 
there was no such office-as the local 
registrar of such court, no one could 
have been misled by such error, Re 
Price, 5 Sask. L. 318, 4 DomLR 407, 
21 WestLR 299, 2 West Wkly 3894. 

44. Brandly v. American Butter 
Co.-130 App, Divi" 410, 114 NYS 896, 
HM ‘NYCivProeNS 64. 


For later cases, developments and changes in the law see.cumulative Annotations, same title, page and note number, 
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sions are insufficient,*® and affidavits may be dis- 
regarded which are so redundant and confused as to 
be practically unintelligible,*® or which are illegibly 
written.*7 Under varying practices it has been held 
that the affidavits must show that the motion is 
made in the proper place*® and with due diligence*® 
and, in the discretion of the judge, show the de- 
ponent’s occupation.®° 

Irrelevant or scandalous matter in an affidavit may 
be stricken out,°! or the entire affidavit suppressed.®? 

[§ 86] 2. Affidavits on Information and Belief, 
Where from the circumstances of the case facts can- 
not be stated positively, they may be stated upon 
information and belief®® and if not denied or ex- 
plained are to be taken as true.5+ Affidavits upon 
information and belief should set forth the sources 
of information and the grounds of belief®> and, 
in at least some cases, explain why the affidavit of 
an informant has not been procured.°® 

[§ 87] 3. New York Practice Rules—a. Order: To 
Show Cause. Under the former code of civil proce- 
dure providing that an order to show cause shorten- 
ing the time of notice of motion®? may be made 
“upon an affidavit showing ground therefor,’’®* and 
a former rule of practice providing that the affidavit 
shall ‘‘state the present condition of the action, 


45. Wishny v. Gottfried, 131 NYS 
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and whether at issue,’’ etc.,59 for which provisions 
have been substituted a rule of civil practice pro- 
viding that such order may be granted, ‘‘the present 
state of the action or proceeding, and sufficient rea- 
son therefor being shown by affidavit,’’® it. was 
required that the affidavit set forth all of the facts 
required by such provision and rule,*! and the mo- 
tion based upon an affidavit insufficient in these 
respects could not properly be granted.®? The affi- 
davit must set forth sufficient reasons for shortening 
the time required for notice of motion,®? but the 
sufficiency of the statement of reasons is to be 
determined by the court to which application is 
made,°+ the court’s discretion in the matter being 
limited only by abuse thereof.%5 

[§ 88] b. Ex Parte Motion—(1) In General. Un- 
der a provision of a former general rule of practice 
that on an ex parte application®* for an order the 
supporting affidavit shall state whether any pre- 
vious application has been made for such order,®* 
which provision was substantially similar to that of 
a rule of civil practice,®® failure of the affidavit to 
state whether a previous application has been made 
is a mere irregularity,®® which is curable by amend- 
ment,’° and which does not compel the court to 
refuse the order’! or to vacate it after it has been 


Bowen, 1 NYMonthLBul 41; Baker v.|] Super. 624 (decided under code of 


593. 

46. Allen v. Fink, 211 App. Div. 
411, 207 NYS 428, 213 App. Div. 845 
mem, 208 NYS 827 mem. 

Irrelevant or scandalous matter see 
infra text and notes 51, 52, 

47. Johnson v. Casey, 26 N. Y. 
Super. 710, 28 HowPr 492. 

48. Schemerhorn vy. Develin, 1 
CodeRep (N. Y.) 13. 


49. Thompson v. Mossburg, 193 
Ind, 566, 139 NE 307, 141 NE 
241. 

50. Brown v. Bartlett, 42 -N. B. 


222, 13 DomLR 355, 13 HastLR 363 
(under Judicature Act, order 38, rule 
14 


51. Peo. v. Albany, etc., R. Co., 2 
Lans. 459, 57 Barb. 204 [aff 8 AbbPr 
NS 122, 39 HowPr 49, and aff 57 N. Y. 
161]; Powell v. Kane, 5 Paige (N. Y.) 
265. 

{a] Although counter-affidavits 
have been read, scandalous matter 
jn the moving affidavit may be strick- 
en out. Peo. v. Albany, etc., R. Co., 
8 AbbPrNS 122, 39 HowPr 49 [aff 
57 Barb. 204, 2 Lans. 459 (aff 57 
Ney, Lowy. 

52. Opdyke v. Marble, 18 AbbPr 
(N. Y.) 375 (holding it better prac- 
tice to suppress the entire affidavit 
but not until it is offered to be 


read). 
53. Melville v. Brown, 16 N. J. L. 
363; Bennett v. Edwards, 27 Hun 


(N. Y.) 352; Zellenkoff v. Collins, 23 
Hun (N. Y.) 156; Whitlock v. Roth, 
10 Barb. 78, 5 HowPr 143, 3 CodeRep 
142, 2 Edm. Sel. Cas. 187, 9 NYLeg 
Obs 95; Knudson v. Matuska, etc., 
Furniture Co., -7 NYCivProc 86, 1 
HowPrNS. 152; Shearman y. Justice, 
22 HowPr (N. Y.) 241; Canada Sup- 
ply Co. v. Robb, 20 Man. 33. 

54. New York Excise Comrs. v. 
Purdy,.36 Barb. (N. Y.) 266, 13 AbbPr 
434, 22 HowPr 312; Union Bank v. 
Mott, 9 AbbPr (N. Y.) 106, 17 How 
Pr 353. 

55. Melville v. Brown, 16 N. J. L. 
363; Brandly v. American Butter Co., 
130 App. Div. 410, 114 NYS 896, 1 
NYCivProcNS 64; Bennett v. Ed- 
wards, 27 Hun (N. Y.) 352; Whitlock 
v. Roth, 10 Barb. 78, 5 HowPr 143, 
3 CodeRep 142, 2 Edm. Sel. Cas. 187, 
9 NYLegObs 95; Young v. American 
Bank (No. 2), 44 Mise. 308, 89 NYS 
915; Schermerhorn v. Owens, 29 Misc. 
674, 62 NYS 763; Knudson v. Mat- 
uska, etc., Furniture Co., 7 NYCivProc 
86, 1 HowPrNS 152; Shearman v. 
Justice, 22 HowPr (N. Y.) 241; Fay v. 


Cobb, 1 NYMonthLBul 2. 

[a] Under the King’s Bench Act, 
rule 507, affidavits containing state- 
ments of belief, with grounds there- 
of, may be admitted. Canada Supply 
Co. v. Robb, 20 Man. 33. 

56. Knudson v. Matuska, etc., Fur- 
niture Co., 7 NYCivProc 86, 1 How 
PrNS 152; Fay v. Bowen, 1-NYMonth 
LBul 41; Baker v. Cobb, 1 NYMonthL 
Bul 2. 

57. 

58. 


See supra § 69. 
Code Civ. Proc. § 780. 

59. Gen. Pract. Rules, rule 37, 

60. Civ. Pract. Rules, rule 60 
(which omits the provision of for- 
mer Gen. Pract. Rules, rule 37, that 
the affidavit shall state “the time ap- 
pointed for holding the next Special 
or Trial term where the action is 
triable’’). 

€1. Sanger v. Connor, 95 App. Div. 
521, 88 NYS 1054; Cole v. Smith, 84 
App. Div. 500, 82 NYS 982; Spring- 
steen v. Powers, 27 N. Y. Super. 624 
(decided under code of procedure); 
Halfmoon Bridge Co. v. Canal Bd., 78 
Misc. 284, 139 NYS 156 [rev on other 
grounds 156 App. Div. 880 mem, 140 
NYS 1122 mem]; Stryker v. Church- 
ill, 39 Misc. 578, 80 NYS 588. 

{a] Effect of answering affidavit. 
—Where the affidavit on which an 
order to show cause was obtained 
failed to state the present condition 
of the action, the defect was not 
cured by an answering affidavit which 
showed the condition of the action. 
Cole v. Smith, 84 App. Div. 500, 82 
NYS _ 982. 

[b] Exception to rule.—Under the 
former rule providing that “‘the party 
shall, in his affidavit, state... the 
time appointed for holding the next 
Special or Trial Term where the ac- 
tion is triable,’’ an affidavit on which 
an order to show cause is based need 
not make a definite statement respect- 
ing the time when or the term where 
the action is triable where the mo- 
tion is for the very purpose of se- 
curing a judicial determination of the 
question whether the action is or is 
not an issue. Sweeney v. O’Dwyer, 
45 Misc. 43, 44, 90 NYS 806. 

62. Sanger-v. Connor, 95 App. Div. 
521, 88 NYS 1054; Cole v. Smith, 84 
App. Div. 500, 82 NYS 982; Halfmoon 
Bridge Co. v. Canal Bd., 78 Misc. 284, 
139 NYS 156 [rev on other grounds 
156 App. Div. 880 mem, 140 NYS 1122 
mem]; Stryker v. Churchill, 39 Misc. 
578, 80 NYS 588. 

63. 


procedure); Schiller v. Weinstein, 45 
Mise. 591, 91 NYS 76. 

[a] Dlustrations.—(1) On a mo- 
tion to vacate an order of arrest, suf- 
ficient reasons for an order to show 
cause were stated in an affidavit al- 
leging that if the motion was no- 
ticed in the regular way it could not 
be heard until about two weeks later 
and that in the meantime the mov- 
ant‘s personal character and business 
would suffer irreparably. Shaugh- 
nessy v. Chase, 23 NYWklyDig 228. 
(2) Upon a motion to vacate an or- 
der appointing a referee in a pro- 
ceeding for dissolving a corporation 
an order to show cause was Ssufficient- 
ly supported by an affidavit alleging 
that substituted service had to be 
made upon a necessary party and 
that there was only a short time be- 
fore the return of an order before 
the referee. Matter of Ringler, 70 
Misc. 576, 127 NYS 934. 

64. In re Cutting, 49 App. Div. 388, 
63 NYS 246. 

65. In re Cutting, supra. 

Ex parte motion see supra 


§ 4. ; 

67. Gen. Pract. Rules, rule 25, and 
similar antecedent rules. 

‘ 68. Civ. Pract. Rules, rule 61. 

69. Matter of National Gramo- 
phone Corp., 82 App. Div. 593, 81 
NYS 853; Bean v. Tonnelle, 24 Hun 
353, 1 NYCivProc 33; Terry v. Green, 
53 Misc. 10, .103 NYS 1014;° Pratt w. 
Bray, 10 Misc. 445, 81 NYS 465; 
Wooster v. Bateman, 4 Misc. 431, 24 
NYS 112; Matter of Rogers, 9 Abb 
NCas (N. Y.) 941; Diossy v. West, 
1 Pilate SCY xr 23 baiter8. Daly. 
298]. 

[a] Necessity of timely objection. 
—Objection to the failure to state 
that no previous application for an 
order to show cause had been made 
must be taken at the first opportunity 
and otherwise will be deemed to have 
been waived. Flaherty v. Craig, 184 
App. Div. 428, 171 NYS 624 [rev on 
other grounds 226 N. Y. 76, 123 NE 


157];. Matter of Rogers, 9 AbbNCas 
(N. Y.) 141. 

70. Spring v. Gourlay, 1 NY Month 
LBul 49. 

Amendment generally see infra 
§ 5 

71. Bean v. Tonnelle, 24 Hun 353, 


2 NYCivProc 33; Terry v. Green, 53 
Mise. 10, 103 NYS 1014; Wooster v. 
Bateman, 4 Misc. 431, 24 NYS 112; 
Kroszinski v. Wolkoweiz, 1 NYMonth 


Springsteen v. Powers, 27 N. Y.' LBul 90. 
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granted,’? although it has been held that the rule ! which are not in answer to new matter introduced 


is so salutary?’ as to authorize a refusal of a motion 
that fails to comply therewith.’* 

[§ 89] (2) Ex Parte Renewal Motion. Under a 
provision of a former general rule of practice,’? 
substantially preserved in a rule of civil practice™® 
that the affidavit in support of an ex parte motion’ 
shall state to what court or judge a previous appli- 
cation was made, and the determination thereof, 
and what new facts, if any, are shown on the sub- 
sequent application,’® it is not necessary to mention 
a previous order which has been set aside on mo- 
tion,’® and failure to state whether there are new 
facts and what they are is a mere irregularity®® 
which does not compel the court to refuse the second 
application.®t 

[§ 90] E. Use for More than One Motion or Pur- 
pose. ‘There is no positive rule that an affidavit 
cannot be twice used.*? A motion for a rule making 
the same order in several causes may be based on 
a single affidavit entitled in all the causes;** and 
an affidavit taken for another purpose or for use 
upon a different motion may be used again upon a 
similar application,®* provided the affidavit as so 
used might subject affiant to a charge of perjury,°* 
but not otherwise.*® 

[§ 91] F. Additional or Rebutting Affidavits.’” 
The moving party may submit additional affidavits 
in rebuttal of new matter set up in the counter- 
affidavits®® of the adverse party;*® but he will not 
generally be allowed to read additional affidavits 


72. Bean v. Tonnelle, 24 Hun 353, 
1 NyYCivProc 33; Pratt v. Bray, 10 
Mise. 445, 31 NYS 465; Wooster v. 
Bateman, 4 Misc. 431, 24 NYS 112. 

73. Mitchell v. Green, 121 App. 


which it is used, an indictment for 
perjury should be sustained; if it 
cannot, the Court will refuse to act 
upon the affidavit, because it has not 
the sanction which it deems neces- 


by his adversary, but merely corroborative of the 
facts set forth in the moving papers,®® or to set 
up new matter in avoidance of the allegations of 
his opponent,®! or facts alleged to be newly dis- 
covered but which he knew or ought to have known 
when the motion papers were served.°* The court 
may, however, in its discretion, relax the rule where 
the facts ought to be more fully developed to 
facilitate an intelligent decision of the motion.°* 

[§ 92] G. Service—l. Necessity. Copies of affi- 
davits on which a special motion is founded must 
be regularly served on the opposite party,®* with 
the notice of motion,®® or, as the practice may be, 
need not be served unless demanded,°*® or, as a sub- 
stitute for service, must be filed so that the adverse 
party may have an opportunity to meet them before 
the hearing.®? 

[§ 93] 2. Time of Service. Where affidavits must 
be served with the notice of motion®® the time of 
service is obviously fixed by the necessary length 
of notice;°® or it may be required that affidavits 
be served on demand! or at a time fixed by an order 
of the judge.2 In New York copies of supplemental 
affidavits in support of a motion must be served the 
same length of time before the day for which the 
motion is noticed as is necessary for the ‘service of 
principal affidavits,? the time of serving answering 
affidavits or counter-affidavitst and replying affi- 
davits being fixed by rule.® 

[§ 94] 3. Nature of Copies. It has been held that 


94. Chesebro v. Chesebro, 21 Mich. 
506; Jenkins v. Warren, 25 App. Div. 
569, 50 NYS 957; Union Furnace Co. 
v. Shepherd, 2 Hill (N. Y.) 413; Fitz- 
roy Va Card,) 1 Johns; eCasmsGN. 7a) 


Div. 677, 106 NYS 449. 

“That rule is most salutary, and 
its enforcement is necessary for the 
protection of the court to prevent 
applications made to one judge after 
the same application has been made 


to and refused by another judge.” 
Mitchell v. Greene, supra. 
74, Mitchell v. Greene, 121 App. 


Div. 677, 106 NYS 449; Bean v. Ton- 
nelle, 24 Hun 353, 1 NYCivProc 33; 
Gouraud v. Trust, 17 Hun (N. Y.) 578. 

[a] The order cannot be disre- 
garded because of such defect in the 
affidavit, the remedy being to move to 
set the order aside. Diossy v. West, 
1 NYMonthLBul 23 [aff 8 Daly 298]. 


75. Gen. Pract. Rules, rule 25. 

76. Civ. Pract. Rules, rule 61. 

77. Ex parte motion see supra 8 4.’ 

78. Renewal of motion see infra 
§§ 175-200. 

79. Sudlow v. Mead, 3 NYS 321. 

80. Skinner v. Steele, 88 Hun 307, 


34 NYS 748. 

81. Skinner v. Steele, supra. 

82. Mojarrieta v. Saenz, 80 N. Y. 
547; Colver v. Van Valen, 6 HowPr 
ONe Y..)) 102: 

83. Barrack v. Newton, 1 Q. B. 525, 
41 ECL 655, 113 Reprint 1233. 

84. Scholes v. Murray Iron Works 
Co., 44 Iowa 190; Colver v. Van Valen, 
6 HowPr (N. Y.) 102; Langston v. 
Wetherell, 14 M. & W. 104, 153 Re- 
print 407. 

[a] An affidavit made in another 
suit may be used in support of a mo- 
tion. Barnard v. Heydrick, 49 Barb. 
(N. Y.) 70, 2 AbbPrNS 47, 32 How 
Pie Mile 

85. Mojarrieta v. Saenz, 80 N. Y. 
547; Langston v. Wetherell, 14 M. & 
W. 104, 1538 Reprint 407. 

86. Reg. v. Mizen, 1 Dowl. P. C. 
N. S. 865. 

[a] “The great test on all ques- 
tions of this sort is, whether, sup- 
posing the affidavit to be wilfully 
false as to the matter and cause in 


sary, to insure truth in the proceed- 
ing.’>) Res. v.qiMizenjs1eDowl. BisC. 
N. S. 865, 868. To similar effect 
Mojarrieta v. Saenz, 80 N. Y. 552; 
Langston v. Wetherell, 14 M. & W. 
104, 153 Reprint 407. 

87. At hearing or after submis- 
sion of motion see infra §§ 134-137. 


88. Counter-affidavits see infra §§ 
116-120. 
89. Kluver v. Middlewest Grain 


Co., 44 N. D. 210, 173 NW 468. 

[a] In New York (1) while some 
earlier cases announced that a party 
will never be allowed to read sup- 
plementary affidavits in support of 
his motion (Callen v, Kearney, 2 Cow. 
529; Deas v. Smith, 1 Cai. 171; Camp- 
bell v. Grove, 2 Johns. Cas. 105, Col. 
& C. Cas. 115) (2) later cases sus- 
tain the rule of the text (Childs v. 
Fox, 25 N. Y. Super. 650, 18 AbbPr 
112; Shearman v. Hart, 14 AbbPr 358; 
Powell v. Clark, 5 AbbPr 70). ~ (3) 
And Civ. Pract. Rules, rule 64, pro- 
vides that “when such answering affi- 
davits are served [as required by 
the rule], the moving party may serve 
affidavits in reply thereto at least two 
days before the hearing.” 

[b] Sustaining credit of im- 
peached affiant.—(1) The introduc- 
tion of rebutting affidavits by the 
moving party to establish the gen- 
eral reputation of an affiant whose 
character has been impeached by the 
opposing affidavits has been approved. 
Merritt v. Baker, 11 HowPr (N. Y.) 
AbDOv a Clanica Vea Lrosit, salar (Nema) 
125, Col, & C. Cas. 464. (2) But it has 


also been held not permissible. Cal- 
len v. Kearny, 2 Cow. (N. Y.) 529. 

90. Jacobs v. Miller, 10 Hun 
(N. Y.) 230; Powell v. Clark, 5 AbbPr 
CGN. Ye) 70. 

91. Shearman vy. Hart, 14 AbbPr 
CNe Yeyagose 

92. Northrup v. Sidney, 97 App. 


Div. 271, 90 NYS 23. 
98. Young v. Rollins, 85 N. C. 485. 


30, Col. & C. Cas. 69; Brown v. Rick- 
etts, 92 Johns.: Ch. (N. ¥.) 4265. 

95. State v. Second Judicial Dist. 
Ct., 25 Mont. 202, 64 P 352; Northrup 
v. Sidney, 97 App. Div. 271, 90 NYS 
23; Smith v. Hoyt, 14 Wis. 252. 

[a] Imapplicability of srule.—In 
Wisconsin it has been held that the 
rule did not apply to affidavits show- 
ing service of summons and failure 
to answer and the filing of notice of 
lis pendens, on motion for judgment. 
Smith v. Hoyt, 14 Wis. 252. 

96. See cases infra this note. 

[a] In Alberta copies of affidavits 
in support of a motion are required 
to be served on demand, the cost of 
copies being taxable in the ordinary 


course. Watt v. Knox, 15 DomLR 
rao 27 WestLR 234, 5 WestWkly 
[b] In British Columbia (1) cop- 


les of affidavits to be used upon the 
return of motion need not be served 
unless demanded, in which case the 
party demanding them must pay the 
cost of same. British Columbia Es- 
tates, Ltd. v._ Coldicutt, 34. B. C7, 
[1924] 3 DomLR 3638, [1924] 2 West 
Wkly 1024. (2) Sup. Ct. Rules, rule 
679, requiring service of copies of 
affidavits on which an ex parte order 
is obtained applies only when the 
ex parte order itself has to be served. 
Macaulay v. O’Brien, 5 B. C. 510. 

97. Lester v. Elwert, 25 Or. 102, 
35.3P. 129. 

98. See supra § 92. 

99. See supra § 60. 

1. Watt v. Knox, (Alta.) 15 Dom 
Tae 00s 27 WestLR 234, 5 WestWkly 

2. Conley v. Conley, 152 Ga. 184, 
108 SH 777 (principal affidavit ex- 
cluded for failure to serve within 
time fixed by order). 

3. Wilcox vy. Howland, 6 Cow. 
CGNEIFY. 9) 506) 

4 See infra § 119. 

5. Civ. Pract. Rules, rule 64, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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copies of affidavits served with notice of motion must 
be true and complete,® to the extent of including 
the jurat;*’ but another view is that a copy served 
need not include the jurat,® or the name of the officer 
before whom the original was sworn,® or the signa- 
ture of affiant,’° provided the original is available 
for. inspection and is sufficient in these respects. 

[§ 95] 4. Effect of Failure To Serve. 
which have not been served cannot be read in sup- 
port of a motion,’? although the court may have a 
Affidavits setting forth 
facts discovered since the motion was made cannot 
be read unless served,'* but the court may in its 
discretion postpone the hearing so as to give time 


diseretion in this respect.t® 


for service.}5 
[§ 96] H. Amendments. 


6. Chesebro v. Chesebro, 21 Mich. 
506. 

7. Chesebro v. Chesebro, 21 Mich. 
506 (omission of jurat fatal). 

8. Barker v. Cook, 40 Barb. (N. Y.) 
254, 16 'AbbPr 83, 25 HowPr_ 190; 
Union Furnace Co. v. Shepherd, 2 Hill 
(N. Y.) 413; Livingston v. Cheetham, 
Zadohnsy GNI YS) 479: 

9. Barker v. Cook, 40 Barb. (N. Y.) 
254, 16 AbbPr 83, 25 HowPr 190; Gra- 


ae v. McCoun, 5 HowPr (N. Y.) 
53. 
10. Barker v. Cook, 40 Barb. 


(N. Y.) 254, 16 AbbPr 83, 25 HowPr 
190; Graham v. McCoun, 5 HowPr 
(N. Y.) 353; Livingston v. Cheetham, 
2 Johns. (N. Y.) 479. 

11.. Barker v. Cook, supra; Graham 
v. McCoun, supra. 

12. State v. Second Judicial Ct., 
25 Mont. 202, 64 P 352; Northrup v. 
Sidney, 97 App. Div. 271, 90 NYS 23; 
Bennett v. Pratt, 2 HowPr (N. Y.) 
77; Campbell v. Grove, 2 Johns. Cas. 
CNA LOS, pCol hai + Cas. 21157 

13. Sterrick v. Pugsley, 22 F. Cas. 
INONLLS; 379, Leip p: 23507 

[a] Discretion of court.—Where 
affidavits to be used in support of 
special motions are not served on the 
opposite counsel a reasonable time 
before the motion is brought on, the 
court may reject the affidavits, or, 
in its discretion, allow the same to 
be read giving the opposite party the 
option to proceed with the hearing 
or to take time for the perusal and 
examination of the affidavits, and 
production of affidavits in reply, if 
they are competent and necessary. 
Sterrick v. Pugsley, 22 F. Cas. No. 
13,379, 1 Flipp. 350. 

14. Northrup v. Sidney, 97 App. 
PAINE ht) NYS 23; Bergen vy. 
mBocrum, 2cal. WN. -YJje256,, Col, & 
Cc. Cas. 404. Compare State v. Sec- 
ond Judicial Dist. Ct., 25 Mont. 202, 
210, 64 P 352 (“The court’s rule is 
a reasonable and a just one, and we 
cannot say that the court erred in 
disregarding the affidavits, as they 
were not filed or served contempo- 
raneously with the motion, as re- 
quired by the ‘said rule, and did not 
refer to matters coming to the at- 
tention of the movers after notice 
was served’’). 

15. Northrup v. Sidney, supra. 

16. Goings v. Chapman, 18 Ind, 194. 

17. D. C.—Smith v. Ross, 31 App. 
348. 

Ind.—Hubble v. Osborn, 31 Ind. 249. 

Mo.—Henry v. Diviney, 101 Mo. 
378, 18 SW 1057. 

Nebr.—Jacoby v. Mitchell, 19 Nebr. 
537, 26 NW 255. 

N. J.—Peer v. Bloxham, 82 N. J. 
L. 288, 81 A 659: 

N. Y.—Thousand Island Park As- 
soc. v. Gridley, 25 App. Div. 499, 49 
NYS 722; Savage v. Relyea, 3 HowPr 
276, 1 CodeRep 42. 

N. C.—Jones v. Swepson, 94 N. C, 


[42 C. J.—32] 


The allowance of an 
amendment of an affidavit in support of a motion 
while the motion is pending and undetermined has 
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of practice.1® 


Affidavits 


700. . 


NC 504. 

B. C.—British Columbia Estates, 
Ltd. v. Coldicutt, 34 B. C. 7, [1924] 3 
DomLR 3863, [1924] 2 WestWkly 1024. 

Ont.—Re Arthur, 34 Ont. L. 231, 8 
OntWN 557, 24 DomLR 878; Re West 
Nissouri Continuation School, 25 Ont. 
L. 550, 3 OntWN 726, 21 OntWR 
533, 3 DomLR 195 [dism app 3 Ont 
252) 478, 20 OntWR 841, 1 DomLR 

Sask.—Weeks v. Schrader, 13 Dom 
LR 70, 25 WestLR 34, 4 WestWkly 
1115; Re Price, 5 Sask. L. 318, 4 Dom 
ue 407, 21 WestLR 299, 2 WestWkly 

4, 

18. Hubble v. Osborn, 31 Ind. 249 
(where the party making the motion 
and producing affidavits declined to 
file them, after being notified in open 
court that objection would be made 
to the reading of them unless filed). 
See Jones v. Swepson, 94 N. C. 700 
infra § 98 note 22. 

19. Re West Nissouri Continua- 
tion School, 25 Ont. L. 550, 3 OntWN 
726, 21 OntWR 533, 3 DomLR 195 
{dism app 3 OntWN 478, 20 OntWR 
841, 1 DomLR 252]. 

[a] Rule applied.—The objection 
that affidavits in support of a motion 
were not filed in the proper’ office or 
department of the court, although 
they were in fact filed and in the 
custody of the court and copies were 
supplied in pursuance of a demand, 
is waived if the motion was enlarged 
without objection being taken; and 
the court will allow the affidavits to 
be refiled in the proper office nunc 
pro tunc. Re West Nissouri Continu- 
ation School, 25 Ont. L. 550, 3 OntWN 
726, 21 OntWR* 533, 3 DomlLR.195 
[dism app 3 OntWN 478, 20 OntWR 
841, 1 DomLR 252]. 

20. British Columbia Estates, Ltd. 
v. Coldicutt, 34 B. C. 7, [1924] 3.Dom 
LR 3638, [1924] 2 WestWkly 1024. 

21. See statutory provisions; and 
rules of court. 

22. Makepeace v. Lukens, 27 Ind. 
435, 92 AmD 263; Jones v. Swepson, 
94 N. C. 700, 707; Clemens v. Lukens, 
13 WklyNC (Pa.) 504. 

“As affidavits are ex parte and no 
opportunity is afforded for cross ex- 
amination, there is a propriety in af- 
fording counsel an opportunity for 
examining such as may be offered 
against him, before trial, so that he 
may controvert the new matter, by 
adversary evidence, and when this 1s 
not done, it may present a case of 
surprise, authorizing the arrest of 
further proceedings, until the new 
evidence cal be met. We know of no 
rule regulating the hearing of mo- 
tions such as the present, wnicn re- 
quires the filing of affidavits before 
the trial is entered upon, and their 
rejection when they are not. There 
is, of course, a discretion reposed in 


Pa.—Clemens v. Horton, 13 way | 
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been held to be consistent with the ordinary rules 


[§ 97] I. Filing—1. Necessity. It is the duty of 
attorneys to file affidavits used by them on a mo- 
tion,” and failure to file may justify the court in 
refusing to allow the affidavits to be read at the hear- 
ing.1 An insufficient filing may be waived.’® 

Notice of filing is sometimes required to be given 
to the opposite party.°° 

[§ 98] 2. Time for. In the absence of statutes or 
rules requiring an earlier filing,” affidavits in sup- 
port of a motion may be filed at the time the 
motion is made and heard,?* or the practice may 
permit affidavits read upon the motion to be filed 
afterward,?? but they are sometimes required to be 
filed with the motion at a time prior to hearing** 
or even prior to the notice of motion,?®> although 
failure to file at the time required by rule is an 


the Judge, which may warrant his 
rejection of testimony in this ex 
parte form, when inopportunely of- 
fered out of the regular course of 
proceeding, just as he may, under 
such circumstances permit it. We 
do not abridge his exercise of discre- 
tion in these cases. The present case 
is not of this kind. Notice of the af- 
fidavit was given in advance, and it 
does not appear that the plaintiff or 
his counsel were refused an oppor- 
tunity of seeing it, or even that they 
wished to know what it contained. 
No unfair advantage was taken, and 
the plaintiff assented to the hearing, 
with the knowledge that the affldavit 
would be offered.” Jones v. Swep- 
son, supra. 

23. Clemens v. Horton, 138 Wkly 
NC (Pa.) 504; In re King & Co.’s 
Trade-Mark, [1892] 2 Ch. 462. See 
Jacoby v. Mitchell, 19 Nebr. 537, 26 
NW 255 (recognizing rule); Jones v. 
Swepson, 94 N. C. 700 supra note 22. 

{a] An affidavit used on a motion, 
but not filed until afterward, may be 
entered in the order as read, even 
though the fact of its not having 
been filed has not been brought to 
the notice of the court, provided it 
does not interfere with the date of 
the order, as where the filing is on 
the same day. In re King & Co.’s 
Trade-Mark, [1892] 2 Ch. 462. 

[b] Papers not read on the motion 
but filed after the submission of the 
motion, and before its decision, with- 
out leave or the knowledge of the 
judge cannot be considered in pass- 
ing upon the correctness of the de- 
cision. Jacoby v. Mitchell, 19 Nebr. 
537, 26 NW 255. 

[ec] In New York, under a provi- 
sion of Gen. Pract. Rules, rule 8, now 
Civ. Pract. Rules, rule 71, providing 
for the filing of all papers upon the 
entry of the order, affidavits are in- 
cluded in the papers to be filed, and 
an affidavit read upon a motion but 
inadvertently omitted from the record 
may be subsequently filed upon show- 
ing a sufficient excuse for the omis- 
sion. Thousand Island Park Assoc. 
v. oureiey: 25 App. Div. 499, 49 NYS 


122. 

24. Valle v. Picton, 16 Mo. A. 178 
[rev on other grounds 91 Mo. 207, 3 
SW 860]. 

[a] “The customary rule in prac- 
tice requires that affidavits or other 
proofs in support of a motion must 
be filed with it; otherwise, leave must 
be obtained at the time to file them 
within a specified time afterwards. 
If no such leave be given, the motion 
must be disposed of as it stands, 
with its accompanying proofs, at the 
time of filing.’ Valle v. Picton, 16 
Mo. A. 178, 180 [rev on other grounds 
91 Mo. 207, 3 SW 860]. 

25. Weeks v. Schrader, (Sask.) 13 
DomLR 70, 25 WestLR 34, 4 West 
Wkly 1115; Re Price, 5 Sask. L.. 318, 
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irregularity which the court has power to dis- 
regard.” It has been held that affidavits on which 
a rule to show cause is made must be filed as a basis 
for the rule upon entering it.?7 

[§ 99] 3. Compelling. The court may order an 
attorney to file original affidavits used on motion,”® 
although the filing will subject the party who made 
them to prosecution for perjury.?° 

[§ 100] J. Notice of Filing—l. In General. Affi- 
davits are distinguished by their ex parte character*® 
and hence, as a general rule, notice of taking 
affidavits in support of a motion is not necessary.*! 
But where a court rule requires that all depositions 
offered to be read on all motions be taken on notice 
of the opposite party, the court may reject ex parte 
affidavits.°? 

In New Jersey, in the law courts, where the allow- 
ance of a motion is not a mere matter of course, the 
affidavits in support of it must be taken on notice ;** 
and while ex parte affidavits may be used for the 
purpose of obtaining a rule to show ecause,** they are 
not eompetent on the hearing of the motion to prove 
facts extrinsic to the record necessary to support 
the motion.*® The practice of taking affidavits ex 
parte to be used on the argument of a motion is 
peculiar to the court of chancery and does not pre- 
vail in the law courts.*® 

[§ 101] 2. Service. The notice of taking affidavits 
to be used on a motion should be given to the attor- 
ney, and not to the party himself.*’ Proof of service 
of notice of the taking of affidavits to be used on 
a motion may be made viva voce at the bar of the 
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[8§ 98-103 


court where the affidavits are offered to be read.** 

[§ 102] K. Compulsory Affidavits or Depositions®? 
—1l. In General. Unless authorized by statute or 
rule a court has no power to compel the making of 
a deposition or affidavit for use on a motion;*® but 
in some jurisdictions such power has been con- 
ferred.*4 

In Dakota, under a statute, similar to the provi- 
sion in the old New York code of procedure,*” which 
apparently was not limited to depositions of non- 
parties,*? 1t was held that the affidavit in support 
of the taking of the deposition must show that the 
witness possessed knowledge of material facts** and 
had refused to make an affidavit.*® 

In Ontario, under rules authorizing the taking of 
depositions of witnesses for use on motions, leave 
of the proper court is essential;*® and the examina- 
tion may be had in support of an ex parte motion*’ 
but not in support of a motion of which notice must 
be but has’ not yet been served:4® Plaintiff may be 
examined on defendant’s motion for better particu- 
lars*® or for security for costs,°° and the moving 
defendant may also be examined and compelled to 
answer questions on the application of plaintiff.> 
Under one rule®? which is general in its language 
a person served with a subpena for examination for 
use on a motion cannot refuse to attend or have 
the subpeena set aside.®* 

[§ 103] 2. In New York—a. In General. A stat- 
ute, which in several forms has authorized the 
appointment of a referee to take the deposition or 
affidavit of a person who is not a party,°* and is 


4 DomLR 407, 21 WestLR 299, 2 West 
Wkly 394 

[a] Where the notice of motion 
specified the affidavit as one already 
filed, an affidavit which was not filed 
until after the service of notice can- 
not without leave be read on the 
hearing of motion as it does not an- 
swer the description given by the 
notice. Allin v. Ferguson, 5 Sask. 
L. 204, 5 DomLR 19, 21 WestLR 246, 
2 WestWkly 327. 

26. Henry v. Diviney, 101 Mo. 378, 
13 SW 1057; Re Arthur, 34 Ont. L. 
231, 8 OntWN 557, 24 DomLR 878. 

[a] Discretion of court.—Permit- 
ting affidavits in support of a motion 
to be filed out of time rests largely 
in the discretion of the trial court, 
and its action in granting or refus- 
ing such permission will not be re- 
viewed unless it is shown that such 
discretion was abused. Henry v. Di- 
viney, 101 Mo. 378, 13 SW 1057; Jones 
v. Swepson, 94 N. C. 700. 

[b] In Saskatchewan the failure 
to file an affidavit to be used in sup- 
port of a motion before serving the 
notice of motion as directed by Rules 
(1911), rule 417, is a mere irregu- 
larity which may be disregarded un- 
der rule 747, where nod one 
has been misled by the omission. 
Weeks v. Schrader, 13 DomLR 70, 
27 WestLR 34, 4 WestWkly 1115; 
Re Price, 5 Sask. L. 318, 4 DomLR 
407, 21 WestLR 299, 2 WestWkly 394. 

27... \Péeer v. Bloxham,:32)> N. Je Ll. 
288, 81 A 659; Galbraith v. Cooper, 24 
ING, ASRS Se 7a) 

[a] If not so filed, or if lost by 
the fault of the party or his attor- 
ney, its contents cannot be shown, 
and the rule will be discharged as 
improvidently granted. Galbraith v. 
Cooper, 24 N. J. Li. 219. 

28. Anonymous, 5 Cow, (N. Y.) 13. 

29. Anonymous, supra. 

See Affidavits § 2. 

831. Hanna v. Barrett, 39 Kan. 446, 
18 PAST; State® v-. Gallatin County 
Ninth Judicial Dist. Ct., 72 Mont, 245, 
233 P 126. 

Colton, 1 


32. Fowler v. Pinn. 


(Wis.) 331. 

S33. Peer v. Bloxham; 82 N. J. L. 
288, 81 A 659; Baldwin v. Flagg, 43 
N. J. L. 495; Parker v. Sussex Bank, 
SENS. ala 1160: 

[a] A rule to take affidavits should 
specify the purpose for which the af- 


fidavits are to be taken. Scott v. 
Beatty, 23 N. J. L. 256. 
4. Peer v. Bloxham, 82 N. J. L. 


288, 81 A 659; and cases infra note 
35. 

Orders to show cause see supra 
§§ 69-77. 

35. Peer v. Bloxham, 82 N. J. L. 
288, 81 A 659; Klein v. Adams Ex- 
press Co., 61 N. J. L. 530, 40 A 445; 
Baldwin v, Flagg, 43 N. J. L. 495; 
Galbraith v. Cooper, 24 N. J. L. 219; 
Condit vy. Cranes 6N, JT. 3495 eto 
similar effect Van Wagenen y. Hal- 
sey, 16°Nua J. 4.7350. 

“Affidavits on which a rule to show 
cause is founded lose their efficacy as 
proof as soon as sueh rule to show 
cause is made; and. . after this, 
ex parte affidavits, whether made be- 
fore or after the granting of the rule, 
are not competent to prove the facts 
necessary to support a motion not 
of course, or to be read on the hear- 
ing of a rule to show cause, depend- 
ing on facts extrinsic to the record. 
Such facts can be brought before the 
court only by depositions taken on 
notice.’”” Peer v. Bloxham, supra. 

36. Peer v. Bloxhain, supra; Bald- 
win v. Flagg, 43 N. J. L. 495 


% 37. Hadley v. Geiger, 9 N. Je Las 
20). 
ss. Anonymous, 12 N. J. L. 94. 
39. Compulsory affidavits gener- 


ally see Affidavits § 151. 

Compulsory depositions of parties 
generally see Discovery §§ 49-110. 

40. Goodwin v. Blanchard, 73 N. 
H. 550, 64 A 22; Cockey v. Hurd, 36 
N. Y. Super. 42, 14 AbbPrNS 183, 
45 HowPr 70; Bacon y. Magee, 7 Cow. 
GN WR) bb. 

[a] Additional affidavits.—It is 
not within the power of the court “to 
require persons who have made ex 
parte affidavits, either in support of 


or in opposition to a motion, to give 
additional affidavits.” Goodwin v. 
aetna: 73 IN. H. 550, 551, 64 A 


41. See Cal. Code Civ. Proc. § 2021 
subd 5; § 2031; other statutory pro- 
visions; and rules of court. 

In New York see infra §§ 103-114. 

{a] In Pennsylvania upon a rule 
to show cause, a rule to take depo- 
sitions is implied. Coulon v. De 
Lisle, 1 Browne 256. ; 


42. See infra § 103 note 54. 

43. Dak. Comp. L. (1887) § 5324 
subd 5. Compare S. D. Rev. Code 
(1919) § 2757 subd 3. 


44. Pierie v. Berg, 7 S. D. 578, 64 
NW 1130. 

45. Pierie v. Berg, supra. 

46. Crowley v. Boving, 33 Ont. L. 
491, 23 DomLR 696. 

[a] Where the motion is in the 
divisional court of the appellate di- 
vision, an appointment to examine 
witnesses made by a local master is 
irregular and will be set aside. 
Crowley v. Boving, 33 Ont. L. 491, 23 
DomLR 696. 


47. Dunlop v. Dunlop, 9 Ont. L. 


372, 5 OntWR 305. 
48. McLaren v. Tew, 3 OntWN 
1376, 22 OntWR 617, 3 DomLR 881. 
49. Arnoldi v. Cockburn, 10 Ont 
WR 641. 
50. Lowry v. Wood, 12 OntWR 855. 
51. Stone v. Stone, 10 OntWR 1088 


[app dism 11 OntWR 337}. 

52. Supreme Court Rules, rule 584. 

53. Beau Monde Ladies’ Tailoring 
Co. v. Garrett, 57 Ont. L. 256, [1925] 
3 DomLR 957 [expl Sturges v. War- 
WACK SOM ee ie meee, mol docile 

54. Civ.) (Pract, eActws So Oi ser@nve 
Pract. Rules, rule 120; former stat- 


utes: Code. Civ. Proc. '§ (8852 Code 
Proc. § 401 subd 7. 
[a] “Such a deposition is simply 


an affidavit by a person not a party 
who will not voluntarily testify to 
facts within his knowledge.” Wal- 
lace v. Baring, 2 App. Div. 501, 502, 
37 NYS 1078. To similar effect 
Brooks v. Schultz, 28 N. Y. Super. 
656, 3 AbbPrNS 124. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 103-106] 


designed to promote substantial justice,®°> has been 
held to apply only to motions in civil causes®® and to 
motions which are not ex parte,°? but otherwise to 
cover all cases where a party wishes to use deposi- 
tions on a motion, whether before or after judg- 
The order for taking the deposition can be 
granted only in behalf of parties to the action®® and 
the person whose deposition can be taken under this 
provision must be one who is not a party.°° 
person to be examined may be compelled to appear 
and testify®+ and be punished if he refuses.” 


ment.°§ 


[§ 104] b. Time of Application. 


thority to appoint a referee to take a deposition on 
a motion where the action has not been commenced® 
or on a motion or application which has already been 
decided and in relation to which no question is pend- 


ing before the court.®* 


Delay in moving after knowledge of the facts sup- 
porting the applieation is not laches where the facts 


were not understood by the party 


55. Johnson y. Wellington Copper 
Min. Co., 58 Mise. 353, 110 NYS 1098. 

56. Peo. v. Squire, 3 NYSt 194, 4 
CodeRep 582; Crane v. Evans, 12 NY 
CivProc 445, 18 AbbNCas 444. 

57. De) Hart y.<hatch, 1 Eun ‘CN. 
Y.) 238, 4 Thomps. & C. 11. But see 
Allen v. Meyer, 73 N. Y. 1 (Code 
Proc. § 401 applicable to attach- 
ment). 3 

[a] In “court of record” the pro- 
vision that the affidavit may be ob- 
tained for use upon a motion in a 
“court of record’ has been held not 
to permit the taking of an affidavit 
for use upon an ex parte motion toa 
judge, that not being a motion ina 
court of record. De Hart v. Hatch, 
1 Hun (N. Y.) 238, 4 Thomps. & C. 
1 


0 iS 

. [b] An application made to tne 
judge for an ex parte order to hold 
to bail is not contemplated by the 
statute authorizing compulsory affi- 
davits to be used on a motion in a 
court of record. De Hart v. Hatch, 


Tapeune GNoat Ye) 22380746 -EPhomps: ic 
Cx hae 
58. O’Connor v. McLaughlin, 80 


App. Div. 305, 80 NYS 741; Matter of 
Cohen, 105 Mise. 724, 174 NYS 427 
{rev on other grounds 193 App. Diy. 
887 mem, 182 NYS 919 mem]. 

59. Atty.-Gen. v. Continental L. 
Ins. Co., 4 NYCivProc 214, 66 HowPr 
61. 

[a] A stockholder or policyholder 
of a corporation which is a party to 
the action but who is not himself a 
party has no standing to move for 
the taking of a deposition under this 


provision. Atty.-Gen. v. Continental 
L. Ins. Co., 4 NYCivProc 214, 66 
HowPr 51. 


60. Berdell v. Berdell, 86 N. Y. 
519; King v. Leighton, 58 N. Y. 383; 
Wallace v. Baring, 2 App. Div. 501, 
87 NYS 1073, 3 NYAnnCas 16; James 
v. Richardson, 39 Hun 399 [app dism 
102 N. Y. 731 mem]; Spratt v. Hunt- 
ington, 2 Hun '(N. Y.) 341, 48 HowPr 
97, 4 Thomps. & C. 551; Burnett v. 
Snyder, 41 N. Y. Super. 342; Keeler 
v. Dusenbury, 8 N. Y. Super. 660, 11 
NYLegObs 287; Hodgskin v. Atlantic, 
etc., R. Co., 3 Daly (N.. Y.) 70; 5. Abb 
PrNS 73; Stubbs v. Stubbs, 7 NYSt 
282: Peo. v. Paton, 5 NYSt 316, 20 
AbbNCas 172; Atty.-Gen. v. Conti- 
nental L. Ins. Co., 4 NYCivProc 214, 
66 HowPr 51; Stake v. Andre, 9 Abb 
Pr (N. Y.) 420, 18 HowPr 159; Hue- 
lin v.. Ridner, 6 "AbbPr iCN: Y.), 19; 
Knoeppel v. Kings County F. Ins. Co., 
47 HowPr (N. Y.) 412; Palmer v. 
Adams, 22 HowPr (N. Y.) 375. 

{a] Contra under Code Proc. § 401 
subd 7 which was not expressly lim- 
ited to the examination of nonparties. 
Cockey v. Hurd, 36 N. Y. Super. 42, 
14 AbbPrNS 1838, 45 HowPr 70; Fisk 
v. Chicago, ete, R. Co., 3 AbbPrNS 
(N. Y.) 430. 

[b] Receiver of a corporation de- 
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day’s* notice of 


[§ 106] 


The | General. 


There is no au- 


‘to the attorney.®* 

[§ 105] ce. Notice of Application. Under the stat- 
ute as it stood prior to 1901, the proceeding was 
ex parte and no notice was required ;°° but now one 
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the application is required to be 


given to the attorney for each party who has ap- 
peared in the action.®* 

d. Affidavit To Obtain Order—(1) In 
The affidavit to obtain an order for the 
taking of a compulsory deposition for the purposes 
of a motion must show why and in what manner such 
affidavit is necessary,°® by stating the nature of the 
action,®® the facts expected to be proved by the 
deposition,’® that the witness has knowledge of such 
facts,"1 that the affidavit is intended to be used in 
making or opposing the motion,’? and that the per- 


son whose deposition is sought has refused to make 


or made known 


the affidavit,’* and thus set forth facts and circum- 
stances which in the discretion of the court will 
authorize the appointment of a referee to take the 


fendant may be required to make a] 3 NYCivProc 448; Dauchy v. Miller, 


Wal- 
501, 37 


deposition under the statute. 
lace v. Baring, 2 App. Div. 
NYS 1078, 3 NYAnnCas 16. 
[c] Relator in an application for 
mandamus is a party whose deposi- 
tion cannot be taken under the pro- 


vision. Peo. v. Paton, 20 AbbNCas 
CNI=Y..)) 172: 
61. Rogers v. Durant, 2 Thomps. & 


C. 676 mem [app dism 56 N. Y. 669]; 


Clark v. Brooks, 26 HowPr (N. Y.) 
254. 
62. Eberle v. Krebs, 50 App. Div. 


450, 64 NYS 246. 
63. Finkenberg, Inc. v. Crompton 


Bldg. Corp., 195 App. Div. 20, 185 
NYS 108. 
[a] Prematurity of order.—The 


statute contains no indication that an 
order for such deposition may be 
made in other than a pending action 
and hence an order granted ex parte 
before the summons was served is 


void. Finkenberg, Ince. v. Crompton 
Bide. Corp +195 Apps Div: (20): 0185 
NYS 108. 


64. Francis v. Porter, 88 Hun 325, 
34 NYS 752. 

65. Davis v. William Rosenzweig 
Realty Operating Co., 53 Misc. 1, 102 
NYS 868. 

fa] Thus, an application to take 
a deposition is not too late where the 
facts upon which the application is 
based, although discovered several 
months previously, were not made 
known to the attorney because their 
importance was not understood, and 
there was no delay after the attorney 
learned them. Davis v. William 
Rosenzweig Realty Operating Co., 53 
Mise. 1, 102 NYS 868. 

66. McCue v. Tribune Assoc., 1 
Bun=-(N.VY.)" 469,..8 Thomps) \& C:; 
451; Keenan vy. O’Brien, 2 NYS 242; 
Erie R. Co. v. Champlain, 35 HowPr 
CNEING Ss 

67. Civ. Pract. Rules, rule 120. 

[a] Statutory changes.—Formerly, 
under Ccde Civ. Proce. § 885 (L. 
[1877] ¢ 416) and until 1901 it was 
provided that “‘the order may be made 
upon or without notice.” LL. (1901) 
c 526 amended the section by requir- 
ing at least one day’s notice to the 
attorney of the adverse party. One 
day’s notice was also required by the 
section as’ next amended, L. (1909) 
ec 65; and the present provision is 
that ‘‘one day’s notice of such appli- 
cation must be given to the attorney 
for each party who has appeared in 
the action.” Civ. Pract. Rules, rule 
120. 

68. Stanton v. Craig, 186 App. Div. 
481, 174 NYS 551 [app dism 226 N. Y. 
630 mem, 123 NE 890 mem]; Cockey 
v. Hurd, 36 N. Y. Super. 42, 14 AbbPr 
NS 182, 45 HowPr 70; Moses v. 
Banker, 30 N. Y. Super. 131, 34 How 
Pr 212; Johnson y. Wellington Copper 
Min. Co., 58 Misc. 358, 110 NYS loys; 
Williams v. Western Union Tel. Co., 


16, AbbPrNS:, (CN. Y.),.. 100; - Erie R. 
Co. v. Gould, 14 AbbPrNS (N. Y.) 
279; Bisk**vi"' Chicago, ‘ete: RR. ‘Con's 
AbbPrNS (N. Y.) 4380; Matter of 
Bannister, 1 NYMonthLBul 9; Kyers 
v. Hedges, 1 Hill (N. Y.) 646. 

[a] Prima facie showing.—‘“It is 
sufficient if the petitioner for such an 
order makes out a prima facie case 
and if his application is obviousiy 
made in good faith and for the pur- 
pose of obtaining material tesu- 
mony.” Stanton v. Craig, 186 App. 
Div. 481, 482, 174 NYS 551 [app dism 
226 N. Y. 630 mem, 123 NE 890 mem]. 

[b] Provision applied.—An appli- 
cation under this provision is the 
proper remedy where a newspaper 
has published a summons under an 
order of court and refuses to make 
the necessary affidavit of publication. 
Eberle v. Krebs, 50 App. Div. 450, 64 
NYS 246. 

69. Cockey v. Hurd, 36 N. Y. Su- 
per. 42, 14 AbbPrNS 183, 45 HowPr 
70; Williams v. Western Union: Tel. 


Co., 3 NYCivProc 448; Civ. Pract.. 
ee rule 120; Code Civ. Proce. 


70. Cockey v. Hurd, 36 N. Y. Su- 
per. 42, 14 AbbPrNS 183, 45 HowPr: 
70; Williams v. Western Union Tel.. 
Co., 3 NYCivProc 448; Dauchy v. 
Miller, 16 AbbPrNS (N. Y.) 100; Brie- 
R. Co. v. Gould, 14 AbbPrNS (N. Y.) 
279; Fisk v. Chicago, etc., R. Co., .3: 
AbbPrNS (N. Y.) 430. 

[a] The reason why the facts to. 
which the witness is expected to tes- 
tify must be set out is that other- 
wise the necessity for taking the 
deposition cannot be made to appear. 


Fisk v. Chicago, etce., R. Co. 3 Abb 
PrNS (N. Y.) 4380. 
[b] Materiality.—(1) Application 


must be for the purpose of taking: 
material testimony. Stanton Vv. 
Craig, 186 App. Div. 481, 174 NYS 
551 [app dism 226 N. Y. 630 mem, 
123 NE 890 mem]. (2) Affidavit 
should show what bearing the facts. 
claimed to be within the knowledge 
of the witness have upon the merits 
of the motion to be made. Dauchy v. 
Miller, 16 AbbPrNS (N. Y.) 100. 

71. Davis v. William Rosenzweig: 
Realty Operating Co., 53 Misc. 1, 102 
NYS 868; Calvet-Rogniat v. Mercan- 
tile Trust Co., 46 Misc. 20, 93 NYS. 
241; Williams v. Western Union Tel. 
Coys INWCiv Proce W448isieCivan Praict. 
Rules, rule 120. 

72. Moses v. Banker, 30 N. Y. Su- 
per. 131, 34 HowPr 212; Erie R. Co. 
v. Gould, 14 AbbPrNS (N. Y.) 279. 

[a] The rule provides that ‘the 
crder must be founded on proof by 
affidavit that the applicant intends 
to make the motion, or that notice of 
a motion has been given which the 
applicant intends to oppose.” Civ. 
Pract. Rules, rule 120. 

73. See infra § 107. 


500 [42 C.J.] 


deposition.’# 

Waiver of insufficiency. After the witness has 
been partly examined it is too late to object that 
the affidavit on which the examination was ordered 
was not sufficient.’® 

[§ 107] (2) Showing Refusal of Voluntary Depo- 
sition. The affidavit for an order to take a compul- 
sory deposition for the purposes of a motion must 
show that the person whose deposition is sought has 
refused to make the affidavit.7° After the witness 
has been partly examined it is too late to make 
the objection that he did not refuse to make an 
affidavit.” 

Specific demand for voluntary deposition which 
was refused must be shown.*® 

[§ 108] e. Preparation of Draft of Voluntary 
Affidavit. Where the compulsory affidavit of a 
person is sought for the purposes of a motion, the 
better practice has been said to be to draft an 
affidavit and submit it for verification before apply- 
ing for an order.’?® But the objection that no affi- 
davit was prepared and submitted to the witness is 
waived if, when asked to make the affidavit, he does 
not require a draft to be submitted but makes a 
general refusal to testify.®° 

[§ 109] f. Decision. The application for an orde 
to take the deposition of a witness is to be decided 


74 Cockey v. Hurd, 36 N. Y. Su-] AbbNCas 172. 
per. 42, 14 AbbPrNS 183, 45 HowPr 79. 
70; Dauchy v. Miller, 16 AbbPrNS 


Tribune Assoc., 1 
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Erie R. Co. v. Gould, 14~Abb 
Prins CNS Ye) 92793 ch isk ave Chicago, 85. 
ete, R. Co., 3) AbbPrNSuGNaw.)) 430; 

“It would be a safe and convenient 86. 


[$$ 106-111 


in the sound discretion of the court.*t The order 
should be granted where the affidavit of the person 
proposed to be examined does not appear to be full 
on the points within his knowledge,*? but should be 
refused where the examination is sought for an im- 
proper purpose,®* or is unnecessary,°* or the wit- 
ness 1s incompetent,*® or where manifestly the ex- 
amination will not elicit the facts sought to be 
established or aid in the determination of the prin- 
cipal motion;*®® but a refusal to verify an affidavit 
on the ground of lack of knowledge is not con- 
clusive.$* 

[§ 110] g. Renewal of Application. Where an 
application under this provision is denied without 
prejudice to any other applieation on further papers, 
the application may be renewed without leave,*® 
as may also a second application made on different 
papers in an action differently entitled.° 

[§ 111] h. Setting Aside Order®'—(1) In General. 
The order to take the deposition will be vacated 
when it is apparent that the process of the court is 
not to be used for a legitimate purpose,®? or that 
the affidavit on which the order was granted fails 
to show that the deposition is material or necessary 
on the motion,®* and may be vacated and the pro- 
ceeding arrested upon the tender of a voluntary 
affidavit, provided such affidavit is full and frank.®* 


Setting aside when unnecessary 
see infra § 111. 
Moses v. Banker, 30 N. Y. Su- 
per. 131, 34 HowPr 212. 
Davis v. William Rosenzweig 


Hun (N. Y.) 469, 3 Thomps. & C._451; 
and: infra ssp wit. 

76. Rogers v. Durant, 2 Thomps. 
& C. 676 mem fapp dism 56 N. Y. 
669]; Cockey v. Hurd, 36 N. Y. Super. 

2, 14 AbbPrNS 183, 45 HowPr 70; 
Moses v. Banker, 30 N. Y. Super. 131, 
84 HowPr 212; Johnson vy. Welling- 
ton Copper Min. Co., 58 Mise. 353, 110 
NYS 1098; Peo. v. Paton, 5 NYSt 316, 
20 AbbNCas 172; Williams v. West- 
ern Union Tel. Co., 3 NYCivProc 
448; Brie R. Co. v. Gould, 14 AbbPr 
INSEGNE Yea 79s) Miskiv.) Chicago, etc, 
R. Co., 3 AbbPrNS (N. Y.) 430. 

[a] Refusal is sufficiently shown: 
(1) Where the witness after reading 
part of the affidavit stated that he 
would not refuse to sign it until he 
had consulted counsel, and afterward 
made an affidavit apparently lacking 
in frankness in which he attempted 
to limit his knowledge of the matters 
concerning which the deposition was 
sought and either overlooked or In- 
tentionally did not deny certain ma- 
terial’allegations. Johvson v. Well- 
ington Copper Min. Co., 58 Misc. 353, 
110 NYS 1098. (2) Where the wit- 
ness was applied to several times on 
successive days to make an affidavit 
for a party to use on a motion, but 
each time declined to make the affi- 
davit until he could consult his coun- 
sel, there is a sufficient refusal to 
authorize an order for a compulsory 
examination. Rogers v. Durant, 2 
Thomps. & C. 676 mem [app dism 56 
N. Y. 669 mem]. (3) Where the wit- 
ness refused to make the affidavit 
tendered him, and although claiming 
that it was inaccurate in some par- 
ticulars, ceclined to correct it. Fisk 
v. Chicago, etc., R. Co., 3 AbbPrNS 
GNeaya e430. 

[b] Refusal is not sufficiently 
shown where the witness merely de- 
clines to answer any oral questions 
on oath, in the presence of a stenog- 
yapher, when no affidavit has heen 
drawn and submitted to him. MJrie 
R. Co. v. Gould, 14 AbbPrNS (N. Y.) 


77. Brie R. Co. y. Champlain, 35 
Howbr GN. Y.)<7e- 
78, Peo. v. Paton, 5 NYSt 316, 20 


practice for a party to prepare the 
required affidavit and submit it to 
the witness, and request him to 
verify the same; and in case of re- 
fusal, to make the proposed affidavit 
a part of the papers upon which the 
order is applied for. Of course such 
practice is not indispensable; but in 
this, or some other form, the court 
should be informed wherein the ex- 
amination of the witness is material 
and necessary to the motion intended 
to be made. The view thus taken I 
deem in harmony with the adjudica- 
tions upon this subject.’’ Dauchy v. 
Miller, 16 AbbPrNS (N. Y.) 100, 103. 

80. Erie R. Co. v. Gould, 14 Abb 
PrNS: GN. YY.) 279; Fisk v. Chicago, 
ete, oR.1Col, 3, AbbPrNS) CNaeYs). 4306. 

81. Matter of Cohen, 105 Misc. 
724, 174 NYS 427 [rev on other 
grounds 193 App. Divs 887 mem, 182 
NYS 919 mem]; Johnson y. Welling- 
ton Copper Min. Co., 58 Misc. 353, 110 
NYS 1098; Davis v. William Rosen- 
zweig Realty Operating Co., 53 Misc. 
1, 102 NYS 868; Calvet-Rogniat v. 
Mercantile Trust Co., 46 Mise. 20, 
93 NYS 241; Dauchy v. Miller, 16 
AbbPrNS (N. Y.) 100; Hudson River 
West Shore R. Co. v. Kay, 14 AbbPr 
NS (N. Y.) 191; Fisk v. Chicago, etc., 
R. Co. eon AbberNS .GNemy 7450: 

82. Johnson y. Wellington Copper 
Min. Co., 58 Mise. 358, 110 NYS 1098. 

83. Moses v. Banker, 30 N. Y. Su- 
per, 131, 34 HowPr 212. 

[a] For example, where the real 
object of the applicant is, under the 
guise of a motion, to obtain an ex- 
amination which he otherwise could 
not get, the court must refuse the 
order. Moses v. Banker, ‘30 N. Y. 
Super. 131, 34 HowPr 212. ‘ 

Setting aside when obtained for 
improper purpose see infra § 111. 

84. Peo. v. Paine, 92 App. Div. 303, 
86 NYS 1109; Wallace v. Baring, 2 
App. Div. 501, 37 NYS 1078, 3 NY 
AnnCas 16. 

[a] Thus, that the testimony of 
the witness can be taken directly in 
the proceeding itself is a reason for 
denying the application for an order 
to take his deposition. Peo. v. Paine, 
92 App. Div. 303, 86 NYS 1109. 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


Realty Operating Co., 53 Misc. 1, 102 
NYS 868; Calvet-Rogniat v. Mercan- 
ue Trust Co., 46 Mise. 20, 98 NYS 
41. 

[a] An examination which will, 
only elicit denials of the facts sought 
to be established can serve no useful 
purpose and should not be ordered. 
Davis v. William Rosenzweig Realty 
Operating Co., 53 Mise. 1, 102 NYS 
868; Calvet-Rogniat vy. . Mercantile 
Trust Co., 46 Misc. 20, 983 NYS 241. 

[b] Where a person makes a full 
affidavit to the merits in opposing a 
motion, the court will not grant an 
order fer his examination, although 
he has before refused to testify for 
the moving party, as it will be pre- 
sumed that his deposition would be 
useless to such _ party. Ryers v. 
Hedges, 1 Hill (N. Y.) 646. 

87. Davis vy. William Rosenzweig 
Realty Operating Co., 53 Misc. 1, 102 
NYS 868. 

[a] For example an order to take 
a deposition will be granted where 
the applicant’s affidavit sets forth 
that the person has knowledge of the 
facts sought to be proved, even 
though the person had retused to 
verify an affidavit on the ground that 
he knew nothing of the matters 
therein contained, where he has also 
refused to make any affidavit what- 
ever on the application to obtain his 
deposition. Davis vy. William Rosen- 
zweig Realty Operating Co., 53 Misc. 
1, 102 NYS 868. 

88. Renewal of motions generally 
see infra §§ 175-200. 

89. Peo. v. Paine, 92 App. Div. 303, 
86 NYS 1109. ‘ 

90. Peo. v. Paine, supra. 

91. Vacating orders generally see 
infra §§ 237-261. 

92. Moses v. Banker, 30 N. Y. Su- 
per. 131, 34 HowPr 212. 

Refusal for improper purpose see 
supra § 109. 

93. Williams v. Western Union 
Tel. Co., 3 NY¥CivProc 448. 

Refusal when unnecessary see su- 
pra § 109. 

94, Fisk y. Chicago, etc, R.: Co., 
3 AbbPrNS (N. Y.) 430. 

[a] “The whole matter rests In 


§§ 111-115] 


After a witness has appeared and submitted to a 
partial examination it is too late to move to vacate 
the order on the ground that the supporting affidavit 
was insufficient,°> but objections to the contents of 
the affidavit or to the mode of obtaining it must be 
made when the affidavit is sought to be used. 
Specifying irregularity. A motion to vacate the 
order for irregularity must specify the irregularity,?7 
but this rule does not apply where the defect is 
one of substance and goes to the validity of the 


proceeding.®> 


[§ 112] (2) At Whose Instance. 
mer statute providing for the taking of a compulsory 
affidavit ex parte®® the right to move to have the 
order for examination set aside belonged to the wit- 
ness alone,t unless he had appeared and submitted 
to the examination,? and not to the party against 
whom the affidavit was to be used,® except where 
an unauthorized order had been made for the ex- 


amination of the party himself.* 
[§ 113] i. Examination.® 


[§ 115] A. In General. Except where the party 
against whom a motion has been made desires to 
submit counter-affidavits!+ or to make a cross or 
and! Hun (N. Y.) 469, 3 Thomps. & C. 451; 


the discretion of the court, 


therefore, after a refusal, or even 
after the examination has com- 
menced, I think the court might 


deny an application or vacate an or- 
der, if one had been granted, to 
oblige the person to make the depo- 
sition. Whether the court would or 
would not do so, must depend upon 
the circumstances of each particular 
ease, but I see no reason why, IL 
there does not appear to have been 
any bad faith, and a sufficient affi- 
davit be tendered, the court should 
not arrest the proceeding at any 
stage of it; but this should never 
be done unless it be clear that the 
affidavit is full and frank upon all 
the points, within the deponent’s 
knowledge, ‘necessary’ for the party, 
and to which the witness’ affidavit 
has been requested.” Fisk v. Chi- 
cago, etc., R. Co., 3 AbbPrNS (N. Y.) 
430, 433. 


95. McCue v. Tribune Assoc. 1 
Hun (N.. Y.) 469; 3) Thomps. & C. 
451;—--Hrie R. Co: yv.»Champlain, 35 


HowPr (N. Y.) 73. 

aches see infra § 243. 

96. McCue v. Tribune Assoc., 1 
Ein) HCN. GY.) 24695" 3-"Dhomipsy eas 
451 (decided under Code Proce. § 401. 
Compare Civ. Pract. Rules, rule 120). 

97. Brooks v. Schultz, 3 AbbPrNS 
CNeeY e124: 

98. Dauchy v. Miller, 16 AbbPrNS 

(N. Y.) 100. 
[a] What not irregularity within 
rule.—‘“The objection to this motion, 
that the moving papers do not point 
out particularly the _ irregularity 
complained of, can not prevail, for the 
reason that the order is assailed upon 
the ground that the affidavit was in- 
sufficient to justify the granting of 
said order, which is matter of sub- 
stance, and aimed at the sufficiency 
of the entire proceeding, and not a 
technical irregularity. The order 
must be vacated.” Dauchy v. Miller, 
16 AbbPrNS (N. Y.) 100, 103. 


99. See Code Proc. § 401. 
1. McCue vy. Trivune Assoc., 1 Hun 
Ne eY:)) 46923 | Whomps:idcsy Coy 4505 


Ramsey v. Gould, 57 Barb. (N. Y.) 
398, 8 AbbPrNS 174, 39 HowPr 62; 
Williams v. Western Union Tel. Co., 
3 NYCivProc! 4487s brie) R. (Coley. 
Champlain, 35 HowPr °(N: Y.) 73. 
Contra Moses v. Banker, 30 N. Y. Su- 
-per. 131, 34 HowPr 212. Compare 
Civ. Pract. Rules, rule 120 (under 
which the order for the taking of a 
deposition is not ex parte). 

2. McCue v. Tribune Assoc, 1 
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the facts sought 


Under the for- 


sition. 


use 16.1% 


Since the amendment 


XVI. OPPOSING PAPERS 


answer or other 


Erie R. Co. v. Champlain, 35 HowPr 
GNe, Yi) 13; 

3. McCue v. Tribune Assoc., 1 Hun 
(N. Y.) 469, 3 Thomps. & C. 451; Ram- 
sey v. Gould, 57 Barb. (N.° Y.) 398, 
8 AbbPrNS 174, 39 HowfPr 62; Erte 
R. Co. v. Champlain, 35 HowPr (N. 
Y.) 73. Contra Moses v. Banker, 30 
N. Y. Super. 131, 34 HowPr 212. 

{a] A party not injured by. an 
irregularity in the proceeding for the 
order of examination could not have 


the order set aside. Brooks’ v. 
Schultz, 28 N. Y. Super. 656, 3 AbbPr 
NS 124. 

4 Spratt v. Huntington, 2 Hun 


(N. Y.) 341, 4 Thomps. & C, 551, 48 
HowPr 97. 

{a] The fact that a party is in 
contempt for disobeying an order for 
taking his affidavit for use on a mo- 
tion does not prevent him from mov- 
ing to vacate such order on the 
ground that it is irregular. Spratt 
v. Huntington, 2 Hun (N. Y.) 341, 4 
Thomps. & C. 551, 48 HowPr 97. 

5. Arresting examination upon 
subsequent tender of voluntary affi- 
davit see Fisk v. Chicago, etc., R. Co., 
3 AbbPrNS (N. Y.) 430. 

G.| Code. Civ.7) Proc ss 885.5) as 
amended by L. (1901) c 526; Civ. 
Pract. Rules, rule 120. 

[a] Under the former statute (1) 
the adverse party had no right to ap- 
pear and cross-examine the witness. 
Keenan v. O’Brien, 2 NYS 242; Hrie 
R. Co. v. Gould, 14 AbbPrNS (N. Y.) 
279; HWrie R. Co. v. Champlain, 135 
HowPr (N. Y.) 74; Camp v. Fraser, 
4. Dem.: Surr. (N. /Y.) 212. ..@) But 
there was some authority to the con- 
trary. Moses v. Banker, 30 N. Y. 
Super. 131, 34 HowPr 212; Brooks v. 
Schultz, 28 N. Y. Super. 656, 3 AbbPr 
NS 124; N. Y. Code Civ. Proc. § 885. 

7. Davis v. William Rosenzweig 
Realty Operating Co., 53 Misc. 1, 102 
NYS 868; Colvet-Rogniat v. Mercan- 
tile Trust Co., 46 Misc. 20, 98 NYS 
241; Dauchy v. Miller, 16 AbbPrNS 
(N. Y.) 100; Erie R. Co. v. Gould, 14 
AbbPrNS (N. Y.) 279. 

8. Wallace v. Baring, 2 App. Div. 
501, 37 NYS 1078, 3 NYAnnCas 16; 
Fisk v. Chicago, etc., R. Co., 3 Abb 
PrNS (N. Y.) 430: q 

[a] A “fishing”? examination is not 
allowable, Dauchy v. Miller, 16 
AbbDPrNS. GN OY.) 00h Brie RR. 3Co. ive 
Gould, 14 AbbPrNS (N. Y.) 279; Fisk 


v.. Chicago, ete., R. Co. 3 AbbPrNS 
CONEY) 43:0. 
9. Wallace v. Baring, 2 App. Div. | 


[§ 114] j. Use of Deposition or Affidavit. 
deposition or affidavit obtained under the statute, 
being merely a substitute for a voluntary affidavit,1? 
the party taking the deposition is not obliged to 


[42 C.J.] 501 


of 1901 the person to be examined may be sub- 
penaed and compelled to attend as on a trial and 
may be cross-examined by the party on whose attor- 
ney the required notice has been served.® 
proceeding, however, is not intended to be used 
for the general examination of witnesses’ and is not 
a discovery ;* nor can a witness who does not know 


The 


to be proved be required either to 


take means to inform himself or to produce anything 
which contains such information;? but where the 
order does not limit the scope of the examination 
and is not appealed from, a full examination of the 
witness may be had.1° 
to the assistance of counsel in making the depo- 


The witness is not entitled - 


The 


counter motion,?® no statement either verbal*® or 
written!’ is required in answer to a motion. 


No 
pleading to a motion is required.*® 


601, 37 NYS 1078; Fisk v. Chicago, 
etc., R. Co., 3 AbbPrNS (N. Y.) 430. 

fa] Thus a witness cannot be re- 
quired to examine books and papers 
so as to qualify himself as an expert. 
Wallace v. Baring, 2 App. Div. 501, 
387 NYS 1078, 3 NYAnnCas 16. 

10. Bankers’ Money Order Assoc. 
v. Nachod, 120 App. Div. 732, 105 NYS 
773 


Keenan v. O’Brien, 2 NYS 242; 
2 Dem. Surr. 
GN ¥2)n3 99; 


12. Brooks v. Schultz, 28 N. Y. 
Super. 656, 3 AbbPrNS 124; Hrie R 


11. 
Reynolds v. Parkes, 


oa v. Gould, 14 AbbPrNS (N. Y.) 
Os 
13.. McCue v. Tribune Assoc., 1 


Huan GN--ny..) § 470,53) Thompsisc eG: 
451; Brooks v. Schultz, 28 N. ¥. Su- 
per. 656. 

14. See infra § 116. 

15. See infra § 121. 

16. Babcock v. Huntington, 2 Day 
(Conn.) 392; Moore v. Coates, 35 Oh, 
Stile 

17. Conn.—Babcock v. 
ton, 2 Day 392 

Ind.—Edwards v. Dykeman, 95 Ind. 
509 (recognizing rule). 

Kan.—Berry v. Dewey, 102 Kan. 
392, 170 P 1000. 

Ky.—Watson y. Gabby, 18 B. Mon. 
658 (under old Civ. Code § 484). 

Mich.—Turner v. St. Clair Tunnel 
Co., 102 Mich. 574, 61 NW 72. 

Miss.—Reed v. State, 109 S 715. 


Hunting- 


peeitss ogre v.- Coates, 35 Oh- St. 
[a] A written answer is unneces- 


sary. Raymond v. Bell, 18 Conn. 81; 
Lewis v. Hawley, 2 Day (Conn.) 495, 
2 AmD 121. 

18. Raymond v. Bell, 18 Conn. 81; 
Edwards v. Dykeman, 95 Ind. 509; 
Berry v. Dewey, 102 Kan. 392, 170 P 
1000; Pogue v. Lusk, 6 J. J. Marsh. 
(E&y:.) 59% 

[a] Special pleading on interlocu- 
tory motions is generally discounte- 
nanced. Babcock v. Huntington, 2 
Day? (Conn:.) 3925" 398 “(SAstrain sof 
special pleadings upon a motion, 
would be a novelty in judicial pro- 
ceedings’). See Raymond y. Bell, 18 
Conn. 81; Lewis v. Hawley, 2 Day 
(Conn.) 495, 497, 2 AmD 121 (“To go 
into special pleadings on a motion in 
arrest, is an aberration from correct 
practice, attended with much incon- 
venience and absurdity. s+ is never 
done in Westminster Hall, nor in the 
neighboring states. Nor is the prac- 
tice universal in our courts. There 
are sixteen motions in arrest report- 


‘ 


502 [42 C.J.] 


Nothing is required of the opposing party but to 
overcome, if he can, by competent evidence, the case 
made by the moving party.'9 Issues arising upon 
motions may be framed by the court and tried with- 
out formal pleadings.°° However, a motion may be 
answered ore tenus;*+ and it has been said that the 
practice of stating in writing the contention against 
the allowance of a motion may be approved; 2 and 
some statutes*® may allow a motion to be heard and 
determined with or without written pleadings.** 

[§ 116] B. Counter-Affidavits**—1. In General. 
Counter-affidavits are generally, usually by virtue 
of statutory authorization,?* admissible to contradict 
or overcome the facts presented in support of the 
motion,’ especially where the motion is addressed 
to the discretion of the court,?® but are not received 
in opposition to an affidavit of merits.2? In the 
court’s discretion additional counter-affidavits may 
be served;*° and where the moving party is per- 
mitted to serve a replying affidavit, supplying an 
omission in the moving affidavits, the adverse party 
must be permitted to file affidavits in answer 
thereto.*+ Undenied allegations in eounter-affidavits 
are deemed admitted,*? and averments therein favor- 
able to the moving party are available in support 
of the motion.®® 

[§ 117] 2. Form and Averments. In general the 
same formality is required in opposing affidavits as 
is required in the moving affidavits.®4 A counter- 
affidavit is insufficient if it is evasive upon the 
point in controversy*® or is on information and 
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belief, where ‘the adversary has no opportunity to 
reply,*° or is merely a denial that affiant has any 
knowledge or information sufficient to form a be- 
hef as to the essential facts set forth in the sup- 
porting affidavit.*7 

[§ 118] 3. Service—a. In General. In the absence 
of a statute or rule requiring service,** counter- 
affidavits may be read in opposition to a motion, 
without having been served,*® but service is some- 
times expressly required.*? Where the court prop- 
erly permits the filing of a counter-affidavit at the 
hearing without previous notice or service thereof, 
the remedy of the movant is an appleation for time 
to file an affidavit in rebuttal if this is desired.*? 

[§ 119] b. Time of Service. In New York, under 
a rule providing in substance that a notice of mo- 


‘tion served ten days before the return thereof may 
'yequire answering affidavits to be served five days 


before the return and that in such case answering 
affidavits must be so served unless the court in 
its discretion, for good cause shown, may other- 
wise order,*” the court has discretionary power to 
permit answering affidavits to be read in a proper 
case, even though not served within the time so 
limited,#* although an extension of time is a favor 
which should not be granted except for sufficient 
reason.** Where at least eight days’ notice of mo- 
tion is given, answering affidavits must be served 
at least one day prior to the time at which the mo- 
tion is noticed to be heard.4® A rule requiring 
counter-affidavits to be served not less than one day 


[§§ 115-119 


ed in Kirby, and not to one of them Minn.—State v. Stokely, 16 Minn. 35. Hicks v. Charlick, 10 AbbPr 
is there an answer’). 282. QN. -Y.) 129: ; 

{b] Motion is not subject to de- N. J.—Kean v. Colt, 5 N. J. Ea. [a] For example, an affidavit, re- 
murrer.—Edwards v. Dykeman, 95] 365. sisting a motion on the ground that 
Ind. 509. N. Y.—Fowler v. Burns, 20 N. Y.| the.party has not possession of cer- 

{c] Effect of filing answer.—An| Super. 637; Hart vy. Faulkener, 5] tain papers,-is not sufficient if it 1s 
opposing party by filing an answer to]| Johns. 362; Quin v. Riley, 3 Johns.] evasive in failing to show how he 


a motion does not thereby become en- 
titled to a notice of hearing. Berry 
v. Dewey, 102 Kan. 392, 170 P 1000. 

19. Reed vy. State, (Miss.) 109 S 
715; Moore v. Coates, 35 Oh. St. 177. 

20.6 Turner v. St. Clair Tunnel Co}; 
102 Mich. 574, 61 NW 72. 

Evidence: 

Generally see infra §§ 133-138. 
Admissibility see infra §§ 134-1387. 
Burden of proof see infra § 133. 
Counter-afiidavits see infra § 116. 
Reception of see infra §§ 1338, 134. 
Supporting affidavits see supra §§ 79- 

114. 
Weight and sufficiency see infra 

§ 138. 

21. Babcock v. Huntington, 2 Day 
(Conn.) 392. 

22. Berry v. Dewey, 102 Kan. 392, 
170 P 1000. 

22. See statutory provisions. 

24. Couchman vy. Maupin, 78 Ky. 
33; Martin v. Donaldson, 5 Kyl 2538; 
Howard v. Onan, 4 KyL 445. 

25. Cross references: 
Admissibility of ccunter-affidavits on 

particular motions see cross refer- 

ences supra p 462. 

Compulsory, counter-affidavit see su- 

pra §§ 102-114. 

Supporting affidavits see supra § 79 
et seq. 

26. See statutory provisions. 

27. Ala.—Planters’, ete., Bank vy. 
Smith, 14 Ala. 416. 

Cal.—Bredfield v. Hannon, 151 Cal. 
497, 91 P 334. 

Colo.—Turner vy. LAColo: 
23. 

Ill.—Crane v. Roselle, 236 Ill. 97, 
86 NE 181; Hefling v. Van Zandt, 162 
I}]. 162, 44 NE 424; Austin State Bank 
vy. Morrison, 133 Ill. A. 339; A. W. 
Stevens Co. v. Kehr, 98 Ill. A, 510. 

Kan.—Randall v. Randall, 101 Kan. 
341, 166 P 516. 


Mich.—Lathrop v. Hicks, 2 Doug]. 
223. 


Hahn, 


249; Merritt v. Lambert, 10 Paige 352 
[aff 2 Den. 607]. 

Tenn.—Wilson v. Waters, 7 Coldw. 
323. 

Man.—Bryson v. Rosser, 
658, 10 WestLR 317. 

N. B.—Ex p. Price, 
Notes 86. 

Pr. Edw. Isl.—Reg. v. Whelan, 1 
Pr. Edw. Isl. 220. 

Sask.—Peat v. Sexton, 8 DomLR 
61, 22 WestLR 736, 3 WestWkly 514. 

[a] As to excuse for delay in 
moving.—Counter-afiidavits may be 
read as to the sufficiency of an ex- 
cuse for not giving notice of motion 


18 Man. 
20 CanLTOcc 


for the first day of the term. Quin 
Vi) Riley, S#rohns. = CNTY) 249% 

28. State v. Stokely, 16 Minn. 282 
(motion for change of venue). 

299 MirarrcisiiviCoxm. 236eiCal. 4 8235 
Hanford v. McNair, 2 Wend. (N. Y.) 
286; Quin v. Riley, 3 Johns. (N. Y.) 


249; 
X}) 
313. 

Affidavit of merits see supra § 78. 

30. Joyce v. Hastman Kodak Co., 
99 Mise. 861, 163 NYS 623 [aff 178 
App. Div. 911 mem, 164 NYS 1097 


mem]. 
Poillon v. Poillon, 75 App. Div. 


Philips v. pak CEA 38 Johns. (N. 
141; Anonymous, 1 Johns. (N. 


31. 
~ TS NYS! 323: 

32. Whitmore v. J. Jungman, Inc., 
129 NYS 776. 


eters Richards vy. White, 7 Minn. 
oO. 
[a] Thus, where the affidavits of- 


fered in opposition to a motion show 
the moving party to be entitled to the 


relief prayed, although on grounds |} 


not stated in the moving papers, he 
may take advantage of the grounds 
thus shown. Richards y. White, 7 
Minn, 3845. 

$4. Brodhead v. Stanton, 2 How 
IPRAGINE AY.) 2 Si 

Moving affidavits, form and sodiies 
sites see supra §§ 81-90 


parted with possession. Hicks v. 
Charlick) LOA bbPr (Nie Ys) 2293 
36. Quincy v. Foot, 1 Barb. Ch. 
CN. Y.) 496. - 
S7ccSimmons: vil Graig, 2137 PN. Xs 
550 mem, 33 NE 76 mem. 


38. See infra text and note 40. 
39. Turner v. Hahn, 1 Colo. 23; 
Lathrop v. Hicks, 2 Dougl. (Mich.) 


223; Strong v. Platner, 5 Cow. (N. Y.) 
21; Campbell v. Grove, 2 Johns Cas. 
CN; oY.) Ob Cols SaiGy Cais: 1065 

40. Ex p. Price, (N. B.) 20 vcanLT 
OceNotes 86. See N. Y. Civ. Pract. 
Act § 117; Civ. Pract. Rules, rule 64; 
and other statutory provisions; and 
rules of court. 

[a] A rule requiring supporting 
affidavits to be served one day before 
the hearing does not apply to affi- 
davits of the adverse party. Turner 
v. Hahn, 1'Colo. 23. 


41. Bredfield vy. Hannon, 151 Cal. 
497, 91 BP 334. 
gor See Civ. Pract. Rules, rule 


43. McMasters vy. Allcutt, 151 App. 
Div. 559, 1836 NYS 144; Joyce v. East- 
man Kodak Co., 99 Mise. 361, 163 
NYS 623 [aff 178 App. Div. 911 mem, 
164 NYS 1097 mem]. 

[a] Additional answering affi- 
davits may be served in the dis- 
cretion of the court one day before 
hearing. Joyce v. Hastman Kodak 
Co., 99 Mise. 361, 163 NYS 623 [aff 


.178 App. Div. 911 mem, 164 NYS 1097 


| time, 


mem]. 

44. Jackson vy. Ferguson, 3 Cai. 
CNY. Y tart 

{a] It must be shown why the 
affidavit could not be prepared in 
as the period of service or- 
dered by the rules of court is other- 
wise presumed sufficient to enable 
the party to be ready. Jackson v. 
Ferguson, 3° Cai. (GN? Y.) 127. 

45. Civ. Pract. Act § 227, for- 
merly Code Civ. Proce. § 768 in part. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


r §§ 119-123] 


b 


preceding the argument*é has, been construed to 


mean one clear day.* 


[§ 120] 4. Filing. 


before using them.®? 


[§ 121] C. Cross Motion and Counter Notice. 
is proper for a party against whom a motion is 


It is the general practice to 
file counter-affidavits on the day and at the time of 
the actual hearing of the motion.*8 
wan, under rule,*® respondent on a preliminary mo- 
tion in chambers is required to file his affidavits 


MOTIONS AND ORDERS 


[42 C.J.] 508 


made to give a counter notice that, if the motion 


against him prevails, he will ask such relief on his 


In Saskatche- 


party.°? 
It 


part as would be appropriate in that contingency.°! 
By statute’? the relief sought by counter notice 
may be of any kind or kinds, in the alternative or 
otherwise, and regardless of whether it is respon- 
sive or not to the relief asked for by the moving 
A dismissal of the principal motion does 
not necessarily put the cross motion out of court,°* 
and both motions may be disposed of by one order.®® 


XVII. HEARING, DETERMINATION, AND RELIEF AWARDED** 


[§ 122] A. Hearing—1. In General. 
ing properly made a motion®’ has a right to have 
his motion heard and determined on the merits by 
the court at the proper time and to have such relief 
awarded to him as may be proper in the circum- 


stances.°8 


Discretion of court. Hxcept as and to the extent 
that the matter may be controlled by statute or 
rule of court,°? the conduet of hearings of motions 
is largely within the judicial discretion of the court 


or judge,®° and the exercise of his 


46. Gen. Rule Hil. T., 1894. 

47, x Pp. Price, GN. -B:) 20 VCan 
LTOccNotes 86 (time for service ex- 
tended and cause allowed to stand 
for a later day). 

48. Schilling v. Buhne, 139 Cal. 
611, 73 P 431. See statutory provi- 


sions; and rules cf court. 

49. Judicature Rules, rule 417. 

50. Peat v. Sexton, _(Sask.) 8 
DomLR 761, 22 WestLR 736, 3 West 
Wkly 514. 

51. Clark v. Clark, 11 AbbNCas 
(NEY D2 333: 

[a] Necessity of cross motion.— 


Upon a motion to set aside irregular 
proceedings it is the settled practice 


to allow trifling mistakes to be 
amended without requiring a cross 
motion. Jones v. Williams, 4 Hill 
(N. Y.) 34. 

Sol IN aYu Civ. eracts Act ‘Shed 
(providing for service of counter 


notice at least three days prior to 
time of hearing). 

53. Behrman v. Pioneer Pearl But- 
ton Co., 190 App. Div. 843, 181 NYS 
59; McArthur Bros. Co. v. New York, 
101 Mise. 591, 168 NYS 407; Buxbaum 
v. Paulsen, 95 Misc. 717, 159 NYS 
427; Bald v. Kuhnert, 166 NYS 84. 


54. Ryce v. Ryce, 52 Ind. 64. 
55. Lemke v. Daegling, 52 Wis. 
498, 9 NW 399 (motion to confirm 


report of referee and counter motion 
to set aside such report disposed of 
by order modifying report). 


56. Rehearing see infra § 160 et 
seq. 

57. See supra §§ 29-77. 

58. U. S.—Klein v. Southern Pac. 


Co., 140 Fed. 213. 

Ariz.—McCoy v. Brooks, 9 Ariz, 157, 
80 P 365. 

Cal.—Wolff v. Canadian Re 
\Co., 123° Cal. 535, 56° RP 453. 

Colo.—Wellington vy. Beck, 29 Colo. 
¥(335 (Ge Tes eke ls 

D:. C.—Pheenix' Mut. L. Ins. Co. v. 
Grant, 10 D. C. 220. 

Fla.—Padgett v. State, 64 Fla. 389, 
59 S 946, AnnCas1914B 897. 


Pack 


I1l.—Cameron VerSavagerr 37) Ill: 
Mize Hartman v, Wiera, wisn A. 
216. 


Ind.—Thompson v. Mossburg, 198 
Ind. 566, 139 NE 307, 141 NE 241. 


lowa.—Cook vy. Smith, 50 lowa 
700. 
Kan.—Cross v. Stevens, 45 Kan. 


443, 25 P 880; Smith v. Brown, 8 Kan. 
608. 
Ky.—Farrow v. Orear, 2 Duv. 261. 
La.—Hagegerty’s Succ., 28 La. Ann. 
87. 
Mass.—Randall v. Peerless Motor 
Car Co., 212 Mass. 352, 99 NE 221. 
Mich.—Atty.- -Gen. v. Sanilac Coun- 
ty, 42 Mich, 72, 3 NW 260. 


A party hay- 


diseretion is not 


Minn.—Cornish v, Coates, 91 Minn. 
108, 97 NW 579; Colvill v. Langdon, 
22 Minn. 565. 

Mo.—Mitchell v. Greely, 174 Mo. A. 
250, 156 SW 754. 

Mont.—Anderson y. O’Laughlin, 1 
Mont. 81. 

Nebr.—Chadron Wirst Nat. Bank v. 
Ee eae 58 Nebr. 639, 79 NW 
556. 

Nev.—Branson v. Industrial Work- 
ers of World, 30 Nev. 270, 95 P 354. 

N. J.—Galbraith v. Cooper, 24 N. 
Veal brass 

N. Y.—Herzfeld v. Reinach, 44 
App. Div. 326, 60 NYS 658, 6 NYAnn 


Cas 244; Willson: v. Henderson, 15 
HowPr 90. 
Oh.—Ambush v. Ford, 4 Oh. Dec. 


(Reprint) 238, 1 ClevLRep 149. 
Oki.-=—St: Louis, éte., oR. Co, v; 
Lowrey, 61 Okl. 126, 160 P 716. 
Pa.—Hoar v. Mulvey, 1 Binn. 145. 
S. C.—Lowrey v. Atlantic Coast 
Line R:"Co., 92 S.C. 33) 75 SH°278. 
Tex.—Campbell v. Richards, (Civ. 
A.) 238 SW 532. 
Wis.—National Distilling Co. v. 
Cream City Importing Co., 86 Wis. 


352, 56 NW 864, 39 AmSR 902. 
Wyo.—Mitter v. Black Diamond 

Coal Co., 28 Wyo. 439, 206 P 152: 
Cross references: _ 

Determination of motion see 
§§ 142-149, 

Proper court to hear and determine 
see supra §§ 19, 20, 23, 25, and 
infra §§ 248-251. 

Relief awarded see infra §§ 150- 

159. 

Time of hearing and determination 

see infra §§ 124-129. 

59. See statutory provisions; 
rules of court. 
60. U. S.—Calaf v. Fernandez, 239 

Fed. 795, 152 CCA 581. 
Ark.—Coit v. Elliott, 28 Ark. 294. 
Cal.—Wolff v. Canadian Pac. R. Co., 

123 Cal. 535, 56 P 453. 

Re Co. 


Colo.—Kansas_ Pac. 
Twombley, 2 Colo. 559. 

Del.— Wilmington First Nat. Bank 
v. Lieberman, 15 Del. 367, 41 A 90. 

Fla.—Barnes vy. State, 68 Fla. 291, 
67 S 131. 

Ga.—Turner v. Cates, 90 Ga. 731, 


16 SE 971. 

Ill—Hunt v. Pronger, 126 Ill. A. 
403. 

Ind.—Clark v. Shaw, 101 Ind. 563. 

Iowa.—Federal Cattle Loan Soe. v. 
Taylor, 191 Iowa 837, 183 NW 459. 

Kan.—Gurney v. Steffens, 56 Kan. 
2915,/ 480 Be 241: 

138 La. 


La.—Chopin v. Freeman, 
423, 70 S 421. 

og Mass: .-—Gardner v, Webber, 16 Pick. 
11 


Mich.—Ireland 


infra 


and 


Vv. 


v. Spalding, 


subject to review unless he has abused it.%t 
court may decline to proceed with the hearing of 
the merits on the ground that the rule nisi or order 
to show cause was obtained on affidavits which are 
wholly untrue.®? 
[§ 123] 2. Place. 
lows that fixed in the notice of motion,®? which usu- 
ally is the place of moving,®* the hearing must be 
had at the place and before the court or judge desig- 
nated by statute or rule of court for that purpose.® 
But after the motion is made, the court may, for 


The 


While the place of hearing fol- 


Mich. 455. 

Minn.—Schlesinger v. Modern Sa- 
aaa ae, 121 Minn. 145, 140 NW 
1027. 

Mo.—Brenneman v. Hildebrandt, 


137 Mo. A. 82, 119 SW 452. 
Mont.—Wyman v. Jensen, 26 Mont. 
CU A MCs oils bale 
Nebr.—Chadron Loan, etc., Assoc. 
v. Scott, 4 Nebr. (Unoff.) 694, 96 NW 
220 


N. H.—Goodwin v. Blanchard, 73 
N. H. 550, 64 A 22. 

N. J.—Mick v. Royal Exch. Assur. 
Corp., 87 N. J. Lie 628, 94 A 808. 

N. Y.—Van Slyke v. Hyatt, 46 N. 
Y. 259; Northrup v. Sidney, 97 App. 
Div. 271, 90° NYS 233 BPeetseh iv: 
Quinn, 12 Mise. 61, 33 NYS 87, 24 
NYCivProc 394. 


N. C.—State v. Jones, 117 N. C. 
768, 238 SE 247. 
Oh.—Harker v. Smith, 5 Oh. Dec. 


(Reprint) 560, 6 AmLRece 564, 3 Cine 
LBul 54 [rev on other grounds 6 Oh. 
Dec. (Reprint) 1014, 9 AmLRec 488 
(aff 41 Oh. St. 236)]. 

Ss. C.—Jones v. Haile Gold Min. 
Cox B S. C. 47, 60 SE 35. 

S. D.— Jackson y. Clark First “State 


Bank, 21 S. D. 484, 131 NW 876. 

Tex.—Rosenfeld  v. Gilmore, 32 
Nex 1659; (7 Ftluston we iBerry,.nsie bes 
235. 


Wis.—Carr v. Commercial Bank, 18 
Wis. 255. 

Wyo.—Mitter v. Black Diamond 
Coal Co., 28 Wyo. 439, 206 P 152. 

Eng.—Rex v. Kensington Income 
Tax Comrs., 33 T. L. R. 24 [app dism 
[LOLI 1 Ke By 486]. 

Alta.—Ewing v. McGill, 8 Alta. L. 
105, 22 DomLR 834, 30 WestLR 452, 
7 WestWkly 1147. 


61. Goodwin v. Blanchard, 73 N. 
H. 550, 64 A 22. 
62. Rex v. Kensington Income 


Tax Comrs., 33 T. L. R. 24 [app dism 
PLOLT MR KY B.c4s6qe 

63. Thompson v. Erie R. Co., 9 
AbbPrNS (N. Y.) 233; Cheatham’ v. 
Howell, 6 Yerg. (Tenn.) Slay 

fa] One special term issuing an 
order to show cause has jurisdiction 
to hear the motion, although the no- 
tice of motion had been served for 


another special term but not 
brought on for a hearing. Stillman 
v. Stillman, 204 App. Div. 845, 197 


NYS 951 (‘A notice of motion does 
not in itself bring the case within 
the control of any particular justice. 
Jurisdiction is obtained by a _ par- 
ticular justice only when the notice 
of motion is brought on for hearing, 
and not by a service of the notice’). 


64. See supra §§ 23-25 
65. See statutes; and rules of 
court, 


kK 


504 [42 C.J.] 


cause shown, transfer the 
or another judge.®® 

[§ 124] 3. Time—a. In General. 
have a large 


ealled, heard, 


{a] In North Carolina a judge 
cannot hear motions outside of the 
court room, except such as are cog- 


nizable at chambers. May v. Na- 
tional F. Ins. Co., 172 N. C. 795, 90 
SE 890 

[b] ‘In South Carolina, where a 
motion was marked ‘Heard’ by one 


circuit judge, but was not actually 
heard and disposed of, under Code 
Civ. Proc. (1922) §§ 36, 754 subd 4, 
another circuit judge was not pre- 
cluded from hearing and disposing of 


motion, In re Doran, 129 S. C. 26, 
123 SE 501. 
[ec] In South Dakota, under Rev. 


Codes (1919) § 2593 subd 3, provid- 
ing that “motions upon notice must 
be heard within the circuit in which 
the action is triable; unless, with 
consent of the judge, the parties shall 
‘otherwise agree,’ an order to show 
cause is a motion upon notice and 
should be heard only within the 
proper circuit unless the _ parties 
agree otherwise. Mitchell v. Mor- 
gan, 45 S. D. 138, 186 NW 568. 

{d] In Washington, under Pierce 
Code § 3188, authorizing an attorney 
to bind his client in any of the pro- 
ceedings in an action by an agree- 
ment made upon the minutes, Pierce 
Code § 4380, authorizing the superior 
court judge of one county, when re- 
quested by the judge of another 
county, to hold a session of the su- 
perior court of the county whereof 
such reauest was made at the seat 
of judicial business, and § 4378, au- 
thorizing any judge of the superior 
court of the state, who shall have 
heard any cause upon motion, issue, 
or other matter in any county outside 
his district, to determine it in any 
county in the state, the superior 
judge of W _ county sitting in S 
county had jurisdiction to hear a 
motion filed in the superior court of 
D county, where the papers were 
transferred to him upon request of 
the court of D county on stipulation 
of the parties for their convenience. 
Meisenheimer vy. Meisenheimer, 55 
Se LOA ee ASO ao 3 cA Tare 


66. Cobb v. Harmon, 23 N. Y. 148; 


Ward v. Stoddard, 70 Misc. 506, 127 
NYS 713; Buchsbaum v. Laue, 63 
Mise. 374, 118 NYS. 419; Thompson 


Ware Re Co, 9 -AbpPerNSwWGUNs yy.) 


233; Meisenheimer v. Meisenheimer, 
55 Wash. 32, 104 P 159, 18383 AmSR 
1005. 

[a] Motion to change place of 


hearing.—A motion by the opposing 
party to require the original motion 
to be made and heard at a different 
place from that named in the notice 
will not lie. If there is a reason 
why the motion should not be heard 
where it is noticed, that is the place 
to present the reason. Thompson v. 


Erie R. Co., 9 AbbPrNS (N. Y.) 233. 
67. Barnes v. State, 68 Fla. 291, 
Ge SelslewHuntiuve Pronger e123 6y 1 


A. 403; Wyman v. Jensen, 26 Mont. 
227, 67 P 114; Rosenfeld v. Gilmore, 
32. Tex, 659) 

[a] Delay in bringing on for a 
hearing a motion does not neces- 
sarily call for a denial of the mo- 
tion. Wyman vy. Jensen, 26 Mont, 
2a, (6 Palas 


ari Oe ner ple 
hearing to another place 


diseretion in fixing the time for hearing 
pending motions,°? requirements of the statutes or 
rules of court of the particular jurisdiction®® should 
be complied with as to the time of hearing motions,®? 
whether during a term of court’? or at chambers.? 
Frequently a regular motion day and motion docket 
is provided in accordance with which motions are 
and determined,’ comphance with 
which requirement is obligatory,’® unless the require- 


“MOTIONS AND ORDERS 


[§§ 123-125. 


ment is waived’ or sufficient cause or excuse is 


shown for hearing the motion on a day other than 


While 


eourts 


usual way."? 


day of the term 
68. See statutory provisions; and 
rules of court. 

[a] In Alabama there is no stat- 
ute or rule of practice authorizing 
the setting down for hearing in vaca- 
tion before the chancellor, on notice, 
of a motion to strike out parts of a 
bill. Self v. Blount County, 124 Ala. 
Or SoZ) aS) De. 

69. See cases infra this section. 

[a] In South Carolina (1) under 
a statute requiring a motion for a 
new trial to be “made” within five 
days after judgment, the motion may 
be ‘heard’ subsequent to that time. 
Whetstone vy. Livingston, 54 S, C. 
539, 32 SE 561. (2) A motion, being 
in substance to vacate the verdict, 
was properly heard when made, al- 
though designated a motion on the 
minutes for a new trial. Dent v. 
Bryce, 16 S.C. 1. 

[ob] In Texas Act May 13, 1846 
§ 54 prohibits the taking up of a 
motion that finally disposes of a case 
before the case is regularly called 
in the progress of the disposing of 
the suits on the docket, but a mo- 
tion to dissolve an injunction is not 
of this character and may be taken 


up and disposed of at any time. 
Huston v. Berry, 3, Tex. 235 [foll 
Rosenfield v. Gilmore, 32 Tex. 659]. 


To same effect Smith v. 
Tex. 661 (where it was held that 
under the statute a motion for an 
interlocutory order may be taken up 
at any time the cause is reached in 
calling the motion docket or at the 
calling of the cause for trial). 

70. See cases infra this note. 

[a] In Missouri (1) Rev. St. § 3558 
provides that ‘motions in a cause 
filed in term shall be filed at least 
one day before they may be argued 
or determined.” This provision is 
for the protection of the adverse 
party to the motion, and when he 
does not claim the benefit of it, the 
party filing cannot. State v. Under- 
wood, 76 Mo. 630. (2) The statute 
is not of universal application, nor 
is it absolute or inflexible; the stat- 
ute designs to furnish only a general 
rule which must yield when the ne- 
cessities of the case are so great as 
to demand it. Corpenny v. Sedalia, 
57 Mo. 88; Curtis v. Curtis, 54 Mo. 
351. (3) A elearly frivolous motion 
may be overruled immediately not- 
withstanding the statute. Vallé y. 
Picton, 16 Mo. A. 178 [rev on other 
grounds 91 Mo. 207, 3 SW 860]. (4) A 
mction to reopen a case after it has 
been submitted but not decided is not 
a motion for a new trial and is not 
erroneously sustained on the same 
day of the filing when the adverse 
counsel is present and resubmits the 
cause on the testimony previously 


heard, notwithstanding the above 
statute. Nelson y. Betts, 30 Mo. A. 
10. 

71. See cases infra this note. 

[a] In Minnesota (1) where a 
motion is made before a judge in 
vacation, the judge must appoint a 


day for the hearing. Pub. St. ec 61 
§ 44; Marty v. Ahl, 5 Minn, 27 (the 
appointment by the judge of the time 
of hearing at the place designated in 
the notice is essential to the pro- 
tection of the opposing party whether 


the regular motion day.”® 
but no particular day thereof is noticed, the motion 
may be made at any day of the term."® 

Upon the return day of an order to show cause, 
a hearing is had in precisely the same manner as 
if a motion had been brought on upon notice in the 


Where the term of court 


[§ 125] b. On Day Noticed. While it has been 


held that a motion may be brought on upon any 


after that for which it is noticed,’® 


heard on notice or order to show 
cause). (2) The making of such 
order is the exercise of a chamber 
power by the judge acting as judge 
and not as the court in vacation, and 
the signature “By the Court” ap- 
pended to such order is of no effect 


whatever. Marty v. Ahl, supra. 

72. See statutory provisions; and 
Moree of court. See also supra 
$b 

[a] Contested motion calendar.— 


By rule of court it may not be neces- 
sary to place a contested motion on 
the contested motion calendar. Hunt 
v. Pronger, 126 Ill. A. 408. 

73 ‘Eitzgerald v. Fitzgerald, 7 D. 
Fitzgerald v. Fitzgerald, su- 

Whipple v. Williams, 4 HowPr 
Y.) 28; Vernovy v. Tauney, 3 
(N. Y.) 359; Ogdensburgh 
Bank v. Paige, 2 CodeRep (N. Y.) 
67; Hatch v. Andrews, 1 NYMontn 
LBul 59; Quin v. Riley, 3 Johns. (N. 
Y.) 249; Fink v. Bryden, 3 Johns. 
CN. -Y.)) 2463." Pintard “vy. @.Ress, ne 
Johnsa7 CNW.) asic: Bayard v. Mal- 
3d), Cats (CN. Xe LOZ ICol. sar ues 
. 456; Kane v. Scofield, 2y Cain? 
(N. Xz) 368, OOF & C. Cas. 414; Jack- 
son v. sia Cal CNY.) -aous Lusher 
v. Walton, 1 Cai. (N. Y.) 149, Col. & 
C. Cas. 206. See Garner v. Towler, 25 
Aniz. }101,,, 237 P* 390;, Corpenny ive 
Sedalia, 57 Mo. 88; Curtis v. Curtis, 
54 Mo. 351 (all recognizing rule). 

[a] In the District of Columbia, 
under an equity rule providing that 
all motions not grantable without 
notice shall be noticed for the first 
day of the special term, unless a 
different day is assigned by a jus- 
tice of the court, the motion can be 
heard only on the first day or a day 


so assigned, unless all the parties in 


interest appear and waive the re- 
quirement of the rule. Fitzgerald 
v. Fitzgerald, 7 D. C. 240. 

{b] Im Massachusetts Super. Ct, 


Rules, rule 74, providing for a daily 
motion list, and prescribing the 


method of putting motions thereon 
and the notices to be given, does not 
forbid the hearing of a motion not 
entered on the motion list, when the 
circumstances make a hearing prop- 
er, reasonable notice having been 
given of the time and place at which 
a motion would be presented for 
hearing, together with a copy of the 
motion. Worster v. Yeaton, 198 
Mass. 335, 84 NE 461. 

[ec] Notice to counsel.—The deter- 
mination on a day other than the law 
day fixed by rule of court for dis- 
position of all pending ‘matters 
should not be made without notice 


to counsel. Garner v. Towler, 25 
Ariz. LOT; 213 P7390: 
76. Crawford v. Mobile Branch 


Bank, 7-Ala. 205; Welch v. Fourier, 
6 Ala.» 516; McRae v. Colclough, 3 
Ala. 74; Dye v. Know, 1 Bibb (Ky.) 
573; Blake v. Sherman, 12 Minn. 420; 
Jackson vy. Brownson, 4 Cow. (N. Y.) 
51; Avery v. Cadugan, 1 Cow. (N. Y.) 
230; Wolfe v. Horton, 3 Cai. (N. Y.) 
SGy Cokie. Cace433. 

77. Den. v. Geiger, 9 N. J. DE. 222% 
“pt Anonymous, 1 Johns. (N. Y.) 


For later cases, developments and hana en in the law see cumulative Annotations, same title; page and note number, 


§§ 125-128] 


although the notice does not contain the words ‘‘or 
as soon thereafter as counsel can be heard,’’® the 
general rule is that, when a motion has been noticed 
for a particular day® or hour* or time*? when it ean 
be made and heard,®? it should be then made and 
heard®* or postponed to some subsequent day;%° 
and a motion not presented for consideration on the 
day noticed may be dismissed®* or deemed aban- 
doned** unless the irregularity is waived®® or the 
motion taken up subsequently with consent of the 


parties.®° 


‘‘Or as soon thereafter as counsel can be heard.’’ 
Under a notice that a motion will be made upon a 
certain day, or as soon thereafter as counsel can be 
heard,®° the motion must be brought on within a rea- 


aac time.® 
[§ 126] «. 


against is then regularly in court 


79. Anonymous, supra. 
supra § 51. 

80. See cases infra this section. 

81. Marty v. Ahl, 5 Minn. 27. 

$2. Partridge v. Stocker, 36 Vt. 
108, 84 AmD 664. 

{a] Motion to suppress testimony, 
after a notice from the adverse 
party to bring it on before the hear- 
ing in chief, Should be brought on 
before that time, or it will not be 
entertained. Partridge v. Stocker, 36 
Vt. 108, 84 AmD 664. 

83. See supra § 51. 

84 D. C—Fitzgerald v. 
ald, 7 D. C. 240. 

Ind.—Stephens v. Kaga, 142 Ind. 
623, 41 NE 930. 

Minn.—Marty v. Ahl, 5 Minn. 27, 

Mo.—Price v. White, 27 Mo. 275. 

Mont.—Kipp v. Silverman, 25 Mont. 
eee 64 P 884. 

N. eee v. Tauney, 3 How 
Pr 35 

Wis:—Allen v. Beekman, 42 Wis. 

185; Platt v. Robinson, 10 Wis. 128. 


See also 


Fitzger- 


Que.—Gagnon v. Desrochers, 27 
Que. Pr. 408. 
[a] Day out of an appointed 


term.—Vernovy v. Tauney, 3 HowPr 
GN Y*) 7359. 

[b] Particular hour 
Marty v. Ahl, 5 Minn, 27. 

{e] In Kentucky (1) a motion 
should be made or entered upon the 
motion docket upon the return day 
of the notice. Bent v. Maupin, 86 
Ky. 271, 5 SW 425. See Foster v. 
Wade, 4 Mete. 252; Com. v. McClel- 
land, "Hard. 28. (2) If the notice is 
not so entered, it will be null. Miller 
v. Boyd, 1 Dana 272. 

{d] In Tennessee, in all summary 
proceedings by motion where notice 
is necessary, it must appear of rec- 
ord that the motion was made on the 
day specified in the notice. Gwin v. 
Vanzant, 7 Yerg. 143; Cheatham v. 
Howell, 6 Yerg, 311. 

85. See infra § 126. 

86. Gagnon v. Desrochers, 27 Que. 
Pr. 408. 

87. Foster v. Wade, 4 Metc. (Ky.) 
252; Miller v. Boyd, 1 Dana (Ky.) 
272; Vernovy v. Tauney, 3 HowPr 
oe A OIE 

[a] Default cannot be taken on a 
subsequent day. Vernovy v. Tauney, 
3 HowPr (N. Y¥.)) 359. 


of day.— 


88. Fitzgerald v. Fitzgerald, 7 D. 
C. 240; Petrie v. Peo., 40 Ill. 334; 
Taylor v. Hardin, 4 B. Mon. (Ky.) 


$63; (Marty ‘v.. Ahl,; 5 Minn. 27. 

[a] Failure to object to the time 
of hearing.—(1) A motion may op- 
erate aS a waiver where the party is 
in court at the hearing, but fails to 
interpose an objection. IPStriewe vs 
Peo. 407 Le 334° * (2) if the parties 
appeared and no objection was taken 
to the irregularity of the notice, it is 
not error that a notice of the mo- 
tion was not entered in court on the 
day it was returnable. Taylor v. 


Postponement®2—(1) ‘In General. 
When a motion has been properly noticed®* and filed 
or entered,®* as may be required, the party moved 
‘and the motion 


MOTIONS AND ORDERS 


of course.?? 


Hardin, 4 B. Mon. (Ky.) 363. (38) 
Defendant’s attorney procured an 
order, in the nature of an order to 


show cause, fixing the time and place 
for hearing such motion. The hour 
designated was 1 P.M. The copy 
served stated it as 10 o’clock, and a 
notice of hearing was also served 
for 1 o’clock. The hearing was at 
1 o’clock. Defendant’s attorney was 
present but took no part. The mo- 
tion was granted. It was held that 
by being present and hearing the 
papers read without objection he 
waived the objection to the discrep- 
ancy as to the hour of hearing. 
Marty v. Ahl, 5 Minn. 27. 

89. Fitzgerald v. Fitzgerald, 7 D. 
C. 240; Ireland v. Spalding, 11 Mich. 
455; Marty v. Ahl, 5 Minn. 27. 


90. See supra § 51. 
91. Stephens v. Kaga, 142 Ind. 523, 
41 NE 930; Kipp v. Silverman, 25 


Mont. 296, 64 P 884. 

[a] Rule applied—A notice of 
motion for August 2, “or as soon 
thereafter as counsel can be heard,” 
was sufficient to authorize a hearing 
on the day of the trial, in October 
of the same year. Kipp v. Silverman, 
25 Mont. 296, 64 P 884. 

92. Necessity of notice of ad- 
journed hearing see supra § 42. 


98. See supra §§ 40-68. 

94. See supra §§ 35-37. 

95. See infra §§ 127, 128. 

96. See Continuances 13 C. J. 
p 119. 

97. Bent v. Maupin, 86 Ky. 271, 5 


SW 425, 8 KyL 469; Miller v. Boyd, 1 
Dana (Ky.) 272. 

{a] In England, where, from 
pressure of business, a motion can- 
not be heard within the first four 
days of term, and the case is in- 
serted in the list of enlarged mo- 
tions, notice of that fact should be 
given to the opposite party, or he 
will be entitled to the costs of pro- 


ceeding to sign judgment. Emblin 
Vv. Dartnell,. 1 eDiré TOL; 
98. Standard v. Williams, 10 


Wend. (N. Y.) 599 (if the answer is 
untrue or can be satisfactorily ex- 
plained, the proper course is on a 
new notice to ask for a vacatur of 
the rule denying the motion). 

99. U. S—Walker v. Moser, 117 
Fed. 230, 54 CCA 262, 

Ga.—Helmly v. Davis, 111 Ga. 860, 
36 SE 927. 

Ill.—Donaldson v. Copeland, 201 
Ill. 540, 66 NE 844; Seiter v. Mowe, 
182) Tl 351) 55. NE 626°s Hartman’ Vv: 
Viera, 1138 Ill. A. 216. 

Iowa.—Keokuk v. Schultz, 188 Iowa 
937, 176 NW 946 (recognizing rule). 

Kan.—Mound City Mut. L. Ins. Co. 
v. Twining, 19 Kan. 349. 
aes .—Com. v. McClelland, Hard. 
28. 

Mo.—St. Francis Mill Co. v. Sugg, 
142 Mo. 364, 44 SW 249. 

N. Y.—Bronner v. Loomis, 17 Hun 
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may be continued from time to time,°? like any other 
suit,?° even without setting it for hearing at a par- 
ticular time in the future.®@ 
that, where a conclusive answer is given to a special 
motion, the motion should be denied and not con- 
tinued over to allow the moving party an opportu- 
nity of replying.®® 

[§ 127] (2) As Matter of Course. 
cannot be heard, owing to the pressure of business 
or the adjournment of court, stand over as a matter 


But it has been held 


Motions which 


Where court is not held on the first day of a term, 
a notice given that a motion will be made on that 
day stands adjourned and may be taken upon the 
first day on which a court is formed.*, 

[§ 128] (8) For Cause. 
postpone or continue the hearing of a motion to such 
time as best suits the convenience of both court 
and counsel,? even after announcing its decision on 
the motion on application of the party against whom 


The court has power to 


439; Mathis v. Vail, 10 HowPr 458. 

Wis.—Allen vy. Beekman, 42 Wis. 
185; Platt v. Robinson, 10 Wis. 128. 

But see Ireland v. Spalding, 11 
Mich. 455 (holding that, where a mo- 
tion is noticed for a certain day in a 
term, and is not then called up, or 
postponed by order of the court to a 
subsequent day, it cannot afterward 
be taken up without consent of ns 
parties). 

[a] Saving motion.—In chancery 
practice, if a counsel is unable to 
make a motion on the day for which 
notice has been given, he is entitled, 
as a matter of right, to “‘save the 
motion,” that is, adjourn it to the 
next motion day. 2 Daniel] Ch. Pl. 
& Pr. p 1597; In re Banwen Iron Co., 
LP SUL Lae 

[b] Where the judge was absent 
on date set in original notice, mo- 
tion may be heard at later term with- 
out service of new notice. Keokuk v. 


Schultz, 188 Iowa 937, 176 NW 946. 
1. Com. ‘v. McClelland, Hard. 
(Ky.). 283° Price’ vi" White, (2% —- Mo! 


275; Platt v. Robinson, 10 Wis. 128. 
But see Rogers v. Toole, 11 Paige 
(N. Y.) 212 (where defendant had 
obtained an order to show cause upon 
a regular motion day, but by stipu- 
lation the time for showing cause 
was extended twenty days, at the ex- 
piration of which time no court was 
held or appointed to be held at the 
place specified in the order to show 
cause, it was held irregular for de- 
fendant on the next motion day 
thereafter to take an order by de- 
fault). 

{a] Adjournment of court.—(1) 
Where the court adjourns unexpect- 
edly before the day named, the mo- 
tion may be made and heard on the 
first succeeding motion day without 
a new notice. Whipple v. Williams, 
4 HowPr (N. Y.) 28; Platt v. Robin- 
son, 10 Wis. 128. (2) Where causes 
over which the moving party has no 
control, and of which, when they oc- 
cur, the opposite party is bound 
equally with him to take notice 
(such as the adjournment of the 
court), intervene between the time 
of giving notice of a motion and the 
time named for the hearing, render- 
ing it impossible to proceed at that 
time, the moving party may proceed 
under the notice already given, upon 
the next motion day when he can be 
heard. Allen v. Beekman, 42 Wis. 185. 

{b] Term changed by law.—Where 
notice is given that a motion will be 
made for the first Monday of May 
and the day of holding court was 
afterward changed to the second 
Monday in May, the notice will be 
sufficient, and the party to whom the 
notice is given must take notice of 
Price v. White, 27 Mo. 


239 


the change. 
205. 

2. U. S.—Calaf v. Fernandez, 
Hed. v5, 152 CCA 58ie 
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the decision was made,’ and its discretion in this 
regard will not be reviewed on appeal except in cases 


where such discretion is abused. 


[§ 129] (4) Precedence between Motions. 
except as the rule may be otherwise by reason of 


statute or rule of court,> the court 


tion, where two or more motions are pending at the 
same time, as to which motion it will hear and deter- 
a natural order 
pending upon the nature and urgency of the motion 
which should ordinarily be observed.? 

[§ 130] 4. Trial of Issues—a. In General. 
issues both of law and fact arising upon the motion 


mine first,® there is, however, 


may and ordinarily should be tried 


Ark.— Coit v. Elliott, 28 Ark. 294. 


Cal.—wWolff v. Canadian Pac. R. 
Cour l23 CalieS35" 56 PP 453;" Spencer 
v. Branham, 109 Cal. 336, 41 P 1095. 

Colo.—Kansas Pac RR. Co. Vv. 
Twombly, 2 Colo. 559. 

Ga.—Turner v. Cates, 90 Ga. 731, 
16 SE 971. 

Kan.—Gurney v. Steffens, 56 Kan. 


295, 48 P 241; Clouston v. Gray, 48 
Kan. 31, 28 P 983; Westheimer v. 
Cooper, 40 Kan. 370, 19 P 852; Har- 
low v. Warren, 38 Kan. 480, 17 P 
159; Bliss v. Carlson, 17 Kan. 325; 

Davis v. Wilson, 11 Kan. 74. 
Mich.—Ireland y. Spalding, 11 
Hildebrandt, 


Mich. 455. 

Mo.—Brenneman Vv, 

137 Mo. A. 82, 119 SW 452. 

Nebr.—Chadron Loan, ete., Assoc. 
v. Scott, 4 Nebr. (Unoff.) 694, 96 NW 
220. 

N. Y.—Northrup y. Sidney, 97 App. 
Div. 271, 90 NYS 23. 

Alta.—Hannah v. Flagstaff, [1926] 
3 WestWkly 301. 

{a] Court may carry along a 
pending motion and determine it at 
Subsequent term. Calaf vy. Fernan- 
dez, 239 Fed. 795, 152 CCA 581. 

] Length of continuance.—The 
court may continue the hearing un- 
til after the time for moving origi- 
nally has expired. Spencer v. Bran- 
ham, 109 Cal. 336, 41 P 1095. 

[ec] Postponement to prepare or 
procure affidavits—(1) The court 
will not postpone the hearing of a 
motion to enable the adverse party to 
prepare his affidavits, unless he can 


show some reason why he was not 
prepared. Jackson vy. Ferguson, 3 
Cait (ON: YY.) (1.27,,1Col.(& Cy, Cass. 467,. 


(2) But it may, in its discretion, 
postpone the hearing and allow other 
papers to be served and read, when 


new facts have been discovered, since 
the motion was made. Northrup v. 
Sidney, 97 App. Div. 271, 90 NYS 23. 
(3) And where the adverse party was 
necessarily absent when motion pa- 
pers were served upon his attorneys, 
reasonable delay should be granted, 
when the motion comes up for hear- 
ing, to enable him to prepare his affi- 


see Ohly v. Ohly, 11 NYWklyDig 
129. 
[d] Where a conclusive answer is 


given to a special motion, the motion 
may be denied, and will not be con- 
tinued to a subsequent term to give 
the moving party an opportunity of 


replying. Standard vy, Williams, 10 
Wend. (N. Y.) 599. 

3. Hanna y. Barrett, 39 Kan. 446, 
18 P 497. 

4 .Turner y. Cates, 90 Ga. 731, 16 


SE 971. 

[a] Court does not abuse its dis- 
cretion (1) in postponing, with a 
view to economy of its time, a hear- 
ing of numerous motions pending 
therein for executions against stock- 
holders of a corporation, who have 
filed a petition in the same court to 
vacate, as to them, the judgment 
against the corporation, until such 
time as further orders shall be made 
in an injunction proceeding to re- 
strain the proceedings on the mo- 


MOTIONS AND ORDERS 


While, 


has full disere- 
de- 


All the 


and determined 


tions, which injunction was granted 
by the probate judge in the absence 


of the district judge. Gurney ‘v. 
Steffens, 56 Kan. 295, 43 P 241. (2) 
Nor does the court abuse its dis- 


eretion in refusing a continuance on 
ground of absence of witnesses where 
there is no showing of diligence. 
Berry v. Dewey, 102 Kan. 392, 170 
P 1000. 

5. See statutory provisions; 
rules of court. 

fa] In New York (1) the whole 
matter is regulated by statute. Civ. 
Pract, Rules, rules 138-141; Code Civ. 
Proce. §§$ 789-793; Goldin v. Malone 
Dairy Co., 209 App. Div. 341, 204 NYS 
401; Byk v. Enright, 208 App. Div. 
742, 203 NYS 101; Jensen vy. Wein- 
handler, 198 App. Div. 560, 190 NYS 
612; Cummings v. Woolley, 16 AbbPr 
297 note; Kibbe v. Stoddard, 3 Cai. 
129, Col. & C. Cas. 470; Anonymous, 
2sCai.. 377 ,Col., &- Gyease 413, 52) 
The grounds of preference should 
appear from the motion papers. 
Kibbe vy. Stoddard, supra (other- 
wise the motion will not have pri- 
ority). 

6 Clark v..Shaw, 101. Ind. 568; 
Grand Rapids, ete, R. Co. v. Mc- 
Annally, 98 Ind. 412; Jacquay v. 
Hartzell, 1 Ind. A. 500, 27 NE 1105. 

7 Del.—Wilmington First Nat. 
Bank v. Lieberman, 15 Del, 367, 41 
A 90. 

Ga.—Edgarton v. Webb, 41 Ga. 417, 

Ill.—Stein v. Chicago, ete., R. Co., 
41 oI Aas: 

La.—Chopin v. 138 La. 

5 Oh, Dec. 


423, 70 S 421, 
Oh.—Harker y. Smith, 

(Reprint) 560, 6 AmLRee 564, 8 Cine 

LBul 54 [rev on other grounds 6 Oh. 

Dec. (Reprint) 1014, 9 AmLRee 488 

(aff 41 Oh. St. 236) ]. 


and 


Freeman, 


Eng.—Ashton v, Shorrock, 48 L. T. 
Rep. N. S. 530. 
{a] Proper to give preference to: 


(1) Motion as to question coming up 
in limine which may dispose of the 
matter, on the ground of want of 
jurisdiction, or for any other cause 
that does not go to the merits, over 
other motions. Wilmington First 
Nat. Bank y. Lieberman, 15 Del. 3867, 
41 A 90. But see Grubbs v. Pierson, 
Lid la. 101,.86.8 -4%45. Grasser. vi 
Blank, 110 La. 498, 34 S 648; Fortier’s 
Suce.,, 51 ua, Ann, 1562, 26 S 654; 
State v. Tissot, 34 La. Ann, 90 (all to 
the effect that the court will be ‘‘re- 
luctant to dispose of the rights of 
parties upon questions of law raised 
in limine on motions to dismiss ap- 
peals”’). (2) Motion for judgment 
non obstante veredicto over motion 
for a new trial. Stein v. Chicago, 
GtG eras Cone 4 TiloAs coos But see 
Harker v. Smith, 5 Oh. Dec. (Re- 
print) 560, 6 AmLRee 564, 3 CineL 
Bul 54 [rev on other grounds 6 Oh. 
Dec. (Reprint) 1014, 9 AmLRee 488 
(aff 41 Oh. St. 236) ] (holding that, 
where a party against whom a ver- 
dict is rendered moves both for a 
new trial and for judgment non ob- 
stante veredicto, the former motion 
is to be heard first, and, if granted, 
the other motion is surrendered), 


[§§ 128-132 


by the court’ and not by a jury;° but, since motions 
are always addressed to the discretion of the court, 
it has been said that it is entirely within its prov- 
ince to determine in what manner it will satisfy 
itself of the facts which appeal to its diseretion,'* 
and henee, in a proper ease, the court may frame an 
issue for a jury!” or refer the matter to a referee.’ 

[§ 131] b. Issue Framed for Jury. As is some- 
times permitted in equity practice!4 in some jurisdic- 
tions in eases of doubt and diffieulty, where the court 
is called upon to weigh contradictory testimony and 
determine the credibility of witnesses, it may sub- 
mit an issue to a jury for its determination.*® 

[§ 182] c. Reference. 


In the absence of statutory 


(3) Motion to discharge a prisoner 
over other motions. Ashton v. Shor- 
rock, 48 L. T. Rep. N. S. 530. (4) 
Motion to dismiss writ of error over 
motion to remove cause to federal 
court. Edgarton v. Webb, 41 Ga. 417. 
(5) Plaintiff’s motion to strike ex- 
ception to citations and service and 
to strike defendant’s motion to dis- 
solve injunction because of settle- 
ment by prior agreement, Over de- 
fendant’s motion. Chopin v. Free- 
man, 138 La. 423, 70 S 421. 

8. Ga.—Lewis v. Armstrong, 64 
Ga. 645. 

Ill.—Cauley v. East St. Louis Elec- 
tric) St. RK. Co*eb8 pL Ac eb d, 

JInd.—Clause Printing Press Co. v. 
Chicago Trust, ete., Bank, 148 Ind. 
680, 48 NEV 245. 

Iowa.—Lease v. Franklin, 84 Iowa 
413, 51 NW 21. 

Kan.—Hottenstein Conrad, 9 
Kan. 435. 

Ky.—Johnson v. Thompson, 4 Bibb 
294; Ireland v. Pugh, 4 KyL 252. 

Oy a adibasts a v. Swan, 50 Miss. 

N. Ys McKinstry v. Thurston, 12 
Wend. 222. 

N. C.—State v. Jones, 117 N. C. 768, 
ne SE 247; Hettrick v. Page, 82 N. 

Pa.—Banning v. Taylor, 24 Pa. 289. 

R. Le Evens, v. Weatherhead, 24 
Rea: ae 63. AZ 

8. D.—Jackson Vv. Clark First State 
Bank, 21 S. D. 484, 113 NW 876. 

[al Motion is heard in a summary 
manner; the hearing is not a trial in 
any proper sense. Clause Printing 
Press Co. v. Chicago Trust, ete., 
Bank, 148 Ind. 680, 48 NE 245. 

[b] Where a demurrer is disposed 
of as a motion, under Code Civ. Proc. 
§. 976, permitting the trial of an is- 
sue of law as a contested motion, the 
court need rot sign findings with a 
decision. Dedrick v. Port Jervis 
Light,. ete., Co., 172 App: Div. 260; 
158 NYS 364. 

9% Ireland, vy. Pugh,,4 Kyl 2523 
Hettrick v. Page, 82 N. C. 65. 

{a] Peremptory instruction may 
be deemed substantial trial by court. 
Ireland v. Pugh, 4 KyL 252. 

10. See supra § 122, - 

11. Importers, ete, Nat. Bank vy. 
Lyons, 134 Fed. 510. 


Vv. 


12. See infra § 131. 

18. See infra § 132. 

14. See Equity § 721; Juries § 30 
et seq. 

15. Mich.—Haywood vy. Johnson, 
41 Mich. 598, 2 NW 926. 

Miss.—Hopton y. Swan, 50 Miss. - 


545. 
N. Y.—Meyer v. Lent, 16 Barb. 538; 
1 amet v. Thurston, 12 Wend. 
Pa.—Hallman 


Gottshall, 13 
Montg. Co. 161. 


S. D—Jackson y. Clark First State 
Bank, 21 S. D. 484, 113 NW 876. 

Wis. —McDonald vy. Falvey, 18 Wis. 
571; Cooley v. Gregory, 16 Wis. 303; 
Spafford v. Janesville, 15 Wis. 474. 

“Tf the plaintiff desires to contest 
the facts relied upon in the affidavits 
to quash the proceedings, he has an 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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-§§ 132-134] 


inhibition’’ the court may, even on its own motion,” 
direct a reference to ascertain and report the facts 
involved in an issue arising upon a motion for the 
further information of the court.48 
reference should not be ordered except in extreme 
and exceptional cases,'® as where large interests are 
involved”° or it is difficult or impossible to reach a 
conclusion on the papers before the court.?1 
finding of the referee is not conclusive, but the court 
may either adopt and act upon it or disregard it 
and draw its own conclusions from the evidence.?? 

[§ 133] 5. Evidence or Proof—a. Burden of Proof. 


undoubted right to the framing of an 
issue, unless he waives it, and to try 
the question before a jury if he 
chooses to do so.” Stringer v. Dean, 
61 Mich. 196, 202, 27 NW 886 (Howell 
St. § 7762). 

[a] Where the sum in controversy 
is too small to justify the expense, a 
feigned issue will not be awarded 
even where the affidavits are contra- 


dictory. Feeter v. Brower, 1 Wend. 
CNOA) Ss 
{b] In Kansas “there is no pro- 


vision for making up issues for the 
trial of motions.” Berry v. Dewey, 
102 Kan. 392, 170 P 1000. 

~ 16. So said in Jackson v. Clark 
First State Bank, 21 S. D. 484, 113 
NW 876 

17. Strom v. Montana Cent. R. Co; 
81 Minn. 346, 84 NW 46. 

18. Minn.—Strom WA 
Cent. R. Co., supra. 

N. Y.—Vilas v. Plattsburgh, etc., 
Re Cos, 123 Nu Ye 440, 25: INE 941,20 
AmSR 771, 9 LRA 844; Marshall v. 
Meech, 51 N. Y. 140, 10 AmR 572; 


Montana 


Dwight v. St. John, 25 N. Y. 203; 
Pendleton v. Weed, 17 N. Y. 72; 
Aldinger v. Pugh, 57 Hun 181, 10 


NYS 684, 19 NYCivProe 91 [aff 132 
N.vY. 403730 NE 745];. Peo. v. St. 
Louis, etc, R. Co., 44 Hun 552, 7 
NYSt 415; Stubbs v. Ripley, 39 Hun 
620 [app dism 102 N. Y. 734 mem]; 
Peo. v. Alexander, 3 Hun 211; Meyer 
v. Lent, 16 Barb. 538; Dovale v. Ack- 
ermann, 5 Silv. Sup. 269, 7 NYS 833; 
Burnett v. Snyder, 41 N. Y. Super. 
342; Gillespie v. Mulholland, 12 Misc. 
40, 838 NYS 33; Patten v. Bullard, 3 
NYSt 735; Continental Store Serv. 
Co. v. Clark, 7 NY¥CivProc 183, 1 How 
PrNS 497 [aff 100 N. Y. 365]; Davies 
v. Davies, 20 AbbNCas 170; Demilt v. 
Leonard, 11 AbbPr 252, 19 HowPr 
140; Stelle v. Palmer, 7 AbbPr 181; 
Barron v. Sanford, 6 AbbPr 320 note, 


14 HowPr 443; Barber v. Case, 12 
ms 351, 

C.—In re Brown, 168 N. C. 417, 
oe “SH 690. 


C.—Jones v. Haile Gold Min. Co., 
79'S. “S. 47, 60 SE 35. 

Ss. D.—Jackson vy. Clark First State 
Bank, 21 S. D. 484, 113 NW 876. 

fa] Difficult questions of fact 
arising on motion may be referred oe 
a referee to determine. Riley v. 
Brown, 14 AbbPrNS (N. Y.) 290 ote. 
44 HowPr 429; Demilt v. Leonard, 
11 AbbPr (N. Y.) 252, 19 HowPr 140. 

[b] When called upon to weigh 
contradictory evidence, the court 
may direct a reference. Jackson v. 
Clark First State Bank, 21 S. D. 484, 
113 NW 876. 

19. Strom v. Montana Cent. R. 
Co., 81 Minn. 346, 84 NW 46; Shill- 
man vy. Toulson, 211 App. Div. 336, 
207 NYS 296; Warren v. Burnham, 125 
App. Div. 169, 109 NYS 202; Wood- 
ward v. Musgrave, 14 App. Div. 291, 
43 NYS 830, 4 NYAnnCas 136; Martin 
v. Hodges, 45 Hun 38, 9 NYSt 423; 
Evans v. Weatherhead, 24 R. I. 394, 
53 A 286. 

[a] Reason for the rule (1) is 
that ‘“‘the expenses of such refer- 
ences are always great.” Woodward 
v. Musgrave, 14 App. Div. 291, 43 
NYS 830, 4 NyAnnCas 136. (2) ‘“Or- 
ders of reference upon the disposi- 
‘tion of motions are not encouraged, 
should be rarely made, and should 
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But such a 


The | General. 


be resorted to only in exceptional 
cases, where the interests of justice 
require the unraveling of complicated 
facts, which cannot be determined 
upon hopelessly conflicting affidavits. 
a Litigants are entitled to have 
ordinary matters involving no un- 
usual issues determined by the court 
without the expense and delay in- 
volved in a reference.” Shillman vy. 
Toulson, 211 App. Div. 336, 338, 207 
NYS 296. 

[b] Reference unnecessary.— 
Where the affidavits on a motion to 
set aside service on the vice presi- 
dent of a foreign corporation tempo- 
rarily in the state did not show that 
the corporation was doing business 
in the state, the motion should have 
been disposed of on the papers, and 
a reference was unnecessary. Clift 


v. Collier Mills, 204 App. Div. 539, 
198 NYS 407. 
20. Woodward v. Musgrave, 14 


App. Div. 291, 43 NYS 830, 4 NYAnn 
Cas 136. 

21. Shillman y. Toulson, 211 App. 
Div. 336, 207 NYS 296; Woodward v. 
Musgrave, 14 App. Div. 291, 48 NYS 


830, 4 NyAnnCas 136. 

22. ‘Marshall v. Meech, 51 N. Y.. 
140, 10 AmR 572. 

23. Reed v. State, (Miss.) 109 S 


715. See also supra § 115. 

24. Ill—wWhitton y. Whitton, 64 
11). A 53. 

NG peta v. Smith, 90 NW 
840. 


Kan.—Hanna v. Barrett, 39 Kan. 
446, 18 P 497. 

Miss.—Reed v. State, 109 S 715. 

N. Y.—Poillon v. Poillon, 75 App. 
Div. 536, 78 NYS 3238; Shearman v. 
Hart, 14 AbbPr 358. 

Okl.—Williams v. Farmers’ Gin, 
eta, Co., 13 OK: 5, 73 P 269. 

Pa.—Evans v. Sidwell, 9 LancBar 
ietae 

Tex.—Galveston, ete., R. Co. v. Mil- 
ler, (Civ. A.) 57 SW 702; Galveston, 
etc., R= Co. vi -BernardiatCive tA) M67 
SW 686. 

[a] Prima facie showing of merits 
must be made by the movant. Bever- 
ing v. Smith, (lowa) 90 NW 84v. 

{b] Opportunity to present evi- 
dence.— Where a party at the trial 
of a motion did not introduce all the 
evidence it was possible for him to 
introduce, having been misled by a 
statement of the judge and the deci- 
sion is adverse to him, an opportun- 
ity should be given him to offer the 
omitted evidence. Hanna v. Barrett, 
39 Kan. 446, 18 P 497. 
Shearman y. Hart, 14 AbbPr 
(N. Y.) 358. 

26. Cal.—Younglove y. Steinman, 
80' Cal. 375,22 P) 189. 

Iowa.—Federal Cattle Loan Soc. v. 
Taylor, 191 Iowa 837, 183 NW 459; 
Williamson v. Williamson, 179 Iowa 
489, 161 NW 482; Mengel v. Mengel, 
157 Iowa 630, 188 NW 495. 

Kan.—State v. Stackhouse, 24 Kan, 
445. 

Mass.—Gardner Vv. Webber, 16 Pick. 
251. 

Minn.—Schlesinger vy. Modern Sa- 
maritans, 121 Minn. 145, 140 NW 1027; 
Strom v. Montana Cent. R. Co., 81 
Minn. 346, 84 NW 46. 

N. H.—Goodwin vy. Blanchard, 73 
N. H. 550, 64 A 22. 

S. D.—Jackson v. Clark First State 
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Since a motion is at issue without further pleading,”* 
upon the hearing the burden rests with the moving 
party to support his motion by proof.”4 
adverse party admits the principal allegations on 
which the motion is founded, and sets up new matter 
in avoidance, the burden of proof shifts to him.?° 

[§ 134] b. Admissibility and Reception—(1) In 
While it is the usual practice to hear and 
determine motions on the supporting affidavits?® and 
ordinarily no oral testimony should be received on 
the hearing of a motion,?’ in some jurisdictions the 
court may also hear viva voce testimony,® that be- 


But if the 


Bank, 21 S. D. 484, 113 NW 876. 
Tex.—O’Docherty v. McGloin, 25 
Tex: 6%: 
Wis.—Carr v. Commercial Bank, 18 
Wis. 255. 


Affidavits generally see supra 
§§ 79-114. 
27. Strom v. Montana Cent. R. Co., 


81 Minn. 346, 84 NW 46. 

[a] Reason for rule.—‘If parties 
were permitted, as a matter of course, 
to have every issue of fact in every 
action tried on oral testimony, and 
to require the formalities of a final 
trial of an action on its merits to be 
observed, it would result in vexa- 
tious and burdensome delays, and in 
many cases in a miscarriage of jus- 
tice.” Strom v. Montana Cent. R. 
Co., 81 Minn. 346, 349, 84 NW 46. 

[b] Only in exceptional cases.— 
Strom v. Montana Cent. R. Co., 81 
Minn. 346, 84 NW 46; State v. Egan, 
62 Minn. 280. 

28. U. S.—wuwU. S. v. Lioyd, 26 F. 
wer No. 15,619, 4 Cranch C. C. 472. 

al.—Younglove v. Steinman, 80 
CaL 375, 22 P 189. 

Iowa.—Federal Cattle Loan Soc. v. 
Taylor, 191 Iowa 837, 183 NW 459. 

Kan.—Tyler v. Safford, 24 Kan. 580; 
State v. Stackhouse, 24 Kan. 445. 
Wea eI Ca v. Webber, 16 Pick. 

Minn.—Strom v. Montana Cent. R. 
Co., 81 Minn. 346, 84 NW 46. 

N. H.—Goodwin v. Blanchard, 73 
N. H: 550, 64A 22. 

S. D.—Jackson v. Clark First State 
Bank, 21 S. D. 484, 113 NW 876. 

[a] Reason for rule.—‘‘While affi- 
davits are ordinarily the only testi- 
mony received upon motions, we sup- 
pose it is competent for the court in 
its discretion and in furtherance of 
justice to call the witnesses before 
it, and have them examined and cross- 


examined orally in its presence. We 
all. know how often an affidavit 
speaks the language of counsel 


rather than that of the witness, or 
fails to state all the facts; and great 
injustice might be done if the court 
had no power to bring the witnesses 
before it and have them examined in 
its presence. We do not decide that 
a party has a right to proceed in 
this way, but simply that the court 
may permit it.” State v. Stackhouse, 
24 Kan. 445, 454 [quot Jackson v. 
Clark First State Bank, 21 8S. D. 484, 
488, 1138 NW 876]. 

[b] As if the issue had been raised 
by pleadings (see Pleading [31 Cyc 
670]) “the trial court, in the exercise 
of a sound discretion, may permit the 
trial of an issue of. fact, involved in 
a motion, on oral testimony, as if 
the issue had been raised by the 
pleadings.” Strom v. Montana Cent. 
R. Co., 81 Minn. 346, 349, 84 NW 46. 

{c] Even though the notice of 
a motion states that the motion will 
be ‘based upon the papers, pleadings, 
and records in said cause, and upon 
affidavits hereafter to be filed,” the 
court may hear evidence outside of 
that mentioned in the notice, if nec- 
essary. Younglove v. Steinman, 80 
Cal. 375, 876, 22 P° 189. 

{d] When affidavits are conflict- 
ing.—Anderson y. Horn, 10 NYS 8, 23 
AbbNCas 475. 

[e] Where supporting affidavit is 
contested on the ground that affiant 
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ing sometimes a shorter and more convenient mode 
of proof?® and in some cases absolutely essential to 
prevent the circumvention of justice;*° but in other 
jurisdictions such practice 1s unknown.*+ 
oral testimony may be received,®? a court may hear 
the motion on the affidavits presented,®* or on the 
oral testimony of witnesses,** or on both.%® 

[§ 135] (2) Applicability of Ordinary Rules. 
When, in addition to the motion papers,** including 
the supporting affidavits®? and counter-affidavits,*® 
other evidence may be®® and is offered on the hear- 
ing of a motion, not only are matters competent, 
material, and relevant under general rules*® admis- 
sible,*4 but many matters not strictly evidence are 
receivable,#? the ordinary rules of admissibility not 


is an idiot, the court will order that 
he be produced and examined by the 
court. U.S. v. Lloyd, 26 F. Cas. No. 
15,619, 4 Cranch C. C. 472. 

[f] In New York a responding 
party (1) who has made no affidavit 
on his own behalf cannot be com- 
pelled by the judge before whom the 
motion is heard to appear and be ex- 
amined orally touching matters of 
fact involved in the controversy. 
Meyer v. Lent, 7 AbbPr 225. See 
Huelin v. Ridner, 6 AbbPr 19. (2) If 
the affidavits upon a motion are not 
sufficiently definite and certain, the 
court should order a reference to try 
the question. Meyer v. Lent, supra. 

29. Gardner v. Webber, 16 Pick. 
(Mass.) 251. 

20. So said in Strom v. Montana 
Cent. R. Co., 81. Minn. 346, 84 NW 46. 


31, O’Docherty v. McGloin, 25 
PP exn16i('. 3 
fa] Im Wisconsin (1) this is the 


rule in the absence of statute. Carr 
v. Racine Commercial Bank, 18 Wis. 
255; Fowler v. Colton, 1. Pinn. 331. 
(Cee But ings View. ot St. 9 1Gl921) 
§§ 113.20, 4141, under which a tran- 
seript of oral evidence may be pre- 
sented to the appellate court and con- 
sidered as of the same effect as an 
affidavit, there can be no objection to 
taking of oral testimony on a motion 
before the trial court to dismiss a 
case for lack of jurisdiction, if the 
official reporter takes it. State v. 
Milwaukee County Cir. Ct., 178 Wis. 
648, 190 NW 366. 

32. See supra this section. 

33. Scott v. Bevilacqua, 226 Mass. 
554, 116 NE 563; Goodwin v. Blanch- 
ard, 73 N. H. 550, 551, 64 A.22. 

“Tle may require a motion involv- 
ing an issue of fact to be heard upon 
affidavits only.” Goodwin v. Blanch- 
ard, supra. 


34 Scott v. Bevilacqua, 226 Mass. 
554, 116 NE 568. 
35. Scott v. Bevilacqua, supra; 


Sherman y. Collingwood, 221 Mass. 8, 
108 NE 508; Soebel v. Boston El. R. 
Co., 197 Mass. 46, 88 NE 3, 14 AnnCas 
421; Barley v. Allison, 181 Mass, 246, 
63 NE 260. 

36. Lennox v. Meehan, 121 Misc. 
678, 201 NYS 710; Ripley v. Burgess, 
2 Hill (N. Y.) 360. 

{a] A copy of a paper served in 
the cause purporting to be signed by 
the opposite attorney is admissible in 
support of a special motion, without 
an affidavit that it is a true copy. 
Ripley v. Burgess, 2 Hill (N. Y.) 360. 

[b] Paper submitted on a motion 
in one action cannot be considered in 
determining a motion in another, 
North Central Realty Co. v. Black- 
man, 145 App. Div. 199, 129 NYS 1005. 

{e] Stenographer’s minutes which 
were not served as a part of motion 
papers should not be considered in 
passing upon the motion. Crowley 
v. La Brake, 147 App. Div. 389, 132 
NYS 155. 

Motion papers: 

Motion see supra §§ 29-34. 
Notice of motion see supra §§ 40-68. 

37. See supra § 79-114. 
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Where 


38. See supra § 116. 

{a] In rebuttal—On hearing of a 
motion addressed to the discretion 
of the court and supported by affi- 
davits, it is not error for the court 
to receive and consider counter-affi- 
davits tending to refute facts stated 
in affidavits supporting the motion 
and presenting other grounds for 
denying it. Randall v. Randall, 101 
Kan. 341, 166 P 516. 


39. See supra § 134. 

40. See Evidence 22 C. J. p. 1. 

41. Southern California Motor 
Read Co. v. San Bernardino Nat. 


Bank, 100 Cal. 316, 34 P 711; Richards 
v. White, 7 Minn. 345; Lennox v. Mee- 
han, 121 Mise. 678, 201 NYS 710; El- 
Toe v. Plattor, 43 Oh. St. 198, 1 NE 

[a] Facts proved by the opposing 
party may be considered in support 
of a motion. Richards v. White, 7 
Minn. 345. 

{[b] Judge’s own knowledge.—(1) 
The judge may act upon his own rec- 
Ollection of the facts (Elliott v. Plat- 
tor, 43 Oh. St. 198, 1 NE 222) (2) es- 
pecially in regard to things which 
in their nature are better known to 
himself than they could be to others 
(Southern California Motor Road Co. 
v. San Bernardino Nat. Bank, 100 Cal. 
816, 34 2 7il)e 

{c] Pleadings and judgment roll. 
—(1) The pleadings in the case are 
always before the court on a motion, 
under Civ. Pract. Rules, rule 65. Len- 
nox v. Meehan, 121 Misc. 678, 201 
NYS 710. (2) Where judgment rolls 
have been expressly referred to on 
the argument of a motion as having 
a material bearing on the question to 
be decided, the court is justified in 
using the judgment roll in determin- 
ing the question. Conlon v, Kelly, 126 
App. Div. 624, 110 NYS 1070. 

[d] Impeaching credit of affiant.— 
(1) The credibility of a party depo- 
nent may be impeached by proof of 
fraudulent intent to remove without 
paying the debt sued for (Brodsky v. 
Ihms, 16 AbbPr (N. Y.) 251, 25 How 
Pr 471) (2) or by affidavits impeach- 
ing the character for truth and verac- 
ity (Francis v. Church, Clarke (N. Y.) 
475 [such affidavits must be taken 
into account in deciding the motion 
but cannot warrant the rejection of 
the affidavit of the person impeached; 
where there is a conflict, deponents 
whose credit is impeached ought not 
to have the same influence as if un- 
impeached ]). But see Merritt v. 
Baker, 11 HowPr (N. Y.) 456 (where 
it was said that if affidavits as to 
the credibility of a deponent should 
ever be received on a motion, there 
should also be an opportunity to pro- 
duce counter-affidavits). 

42. Merritt v. Thompson, 8’ E. D. 
Smith 283 [rev on other grounds 27 
N. Y. 225]; Megarge v. Megarge, 2 
NYWklyDig 352. 

[a] Mllustrations.—(1) Where the 
facts occurred at a distance, state- 
ments contained in alleged letters of 
third persons to one of the parties 
were received with other testimony 


( 
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being strictly applied,*? although the parol evidence 
rule has been applied.*# It has been said that, upon 
an issue of fact, the proof should be presented in some 
of the forms appropriate to the proceedings.*> Proof 
may be presented by affidavit*® or in such other form 
as the parties may agree on or the court direct;** 
but it has been held that on a motion for an inter- 
locutory remedy proof by affidavit should not be re- 
ceived which would not be admissible at the final 
hearing of the cause.*® 
mode of proof in the motion does not necessarily 
so limit the proof.*® 

Mere oral statements of counsel should not be re- 
ceived as evidence,®° although objection to their re- 
ception may be waived.°+ 


The specification of the 


to sustain a motion for a provisional 
remedy. Merritt v. Thompson, 

E. D. Smith 283 [rev on other grounds 
27 N. Y. 225]. (2) Where a referee 
stated facts to a party in respect of 
an irregularity in his report, but de- 
clined to make affidavit to such facts 
unless they should be denied by the 
adverse party, and the former moved 
against the irregularity upon affida- 
vits stating merely such information, 
such affidavits were held sufficient 
proof of the facts to put the other 
party to a denial. Shearman v. Jus- 
tice, 22 HowPr (N. Y.) 241. 

43. Merritt v. Thompson, 3 BE. D. 
Smith 283 [rev on other grounas 27 
INS “Ya91225 ]. 

44. Peet v. Cowenhoven, 14 Abb 
Pr (N. Y.) 56 (exclusion of parol evi- 
dence to enlarge operation of writ- 
ten agreement between the parties to 
an action so as to discharge pursuant 
to motion the lien of a judgment upon 
real estate). 

45. Connor v. Zachry, 54 Tex. Civ. 
A. 188, 115 SW 867, 117 SW 177. 

[a] An ex parte motion not sworn 
to and not accompanied by an affi- 
davit is insufficient. Connor v. 
Zachry, 54 Tex. Civ. A. 188, 190, 115 
SW 867, 117 SW 177 (‘‘Where the re- 
lief sought in a motion depends upon 
an issue of fact, we think the facts 
relied on should be supported by evi- 
dence presented in some of the forms . 
appropriate to the proceedings. This 
requirement is especially applicable 
to motions of which no notice is re- 
quired to be given to the opposing 
party, and of which he may have no 
actual knowledge’’). 

{b] In Massachusetts, under 
Super. Ct. Rules, rule 29, a motion 
cannot be considered by the court 
where the facts on which it depends 
are not verified or agreed upon and 
do not appear from the record. Oli- 
ver Ditson Co. v. Testa, 216 Mass. 
123, 103 NE 381. 

46. Early v. Oliver, 63 Ga. 11; 
Shearman vy. Justice, 22 HowPr 
(N. Y.) 241; Megarge v. Megarge, 2 
NYWklyDig 352; Francis v. Church, 
Clarke (N. Y.) 475. 

Supporting affidavits generally see 
supra §§ 79-114, 


Counter-affidavits generally see 
supra §§ 116-120. 
47. KFederal Cattle Loan Soc. v. 


Taylor, 191 Iowa 837, 188 NW 459; 
Williamson y. Williamson, 179 Iowa 
489, 161 NW 482 [quot Code § 3833]. 

48. Early v. Oliver, 63 Ga. 11. 

49. Gardner v. Webber, 16 Pick. 
(Mass.) 251. 

[a] Thus, where the motion was 
to dismiss a writ on grounds appear- 
ing by an inspection of the writ, that 
specification did not exclude other 
proof but was held to be ground for 
delay at most. Gardner v. Webber, 
16 Pick. (Mass.) 251. 


50. Jenkins v. Warren, 25 App. 
Div. 569, 50 NYS 957. 
51. Fraser v. Fraser, 89 Cal. <A: 


467, 179 P 427. 
[a] Statements received without 
objection.—A motion to strike out, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 136-139] 


as 


[§ 136] (3) Cross-Examination of Affiant. Where 
oral testimony is permitted,®>? the court may allow, 
or under authority of statute or rule of court to that 
effect®? may require, a witness to be called and ex- 
amined and eross-examined orally at the hearing,®4 
at least on material questions®® and for the purpose 
of testing his knowledge and eredibility.5° Notice 
must be given to the adverse party’ or to the affiant 
who is to be examined.®® The discretion of the 
judge to order or refuse such cross-examination is 
to be judicially exercised, and if abused the order is 
subject to reversal.®° 

Additional affidavits. It is discretionary with the 
court to permit additional affidavits to be read and 
filed at the hearing of a motion®® or order to show 
eause.® On the other hand the court may require 
the moving party to present his whole case at once, 
and decline to receive affidavits or other proof in 
rebuttal of counter-affidavits.®? 

[§ 137] (4) After Submission of Motion. Parties 
have no right, after submission of a motion, to intro- 
duce additional affidavits or evidence,®? except by 
leave of court®* and upon notice to the other side.® 
Where no formal order had been entered®* denying 
the motion, additional affidavits were allowed to be 
introduced,*® although the ‘court apparently had inti- 
mated that the affidavits already submitted were 


as being unsworn, statements of 
counsel upon the hearing of a motion 
which were no more than a repeti- 
tion of statements previously made 
without objection, is too late after 
the finding of the court as to the 
terms of the order. Fraser v. Fraser, 
39 Cal, A. 467, 179 P 427. 

52. See supra this section. 

53. See statutory provisions; and 


57. 
[a] 
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edge and credibility’’). 

Federal Cattle -—Loan Soc v. 
Taylor, 191 Iowa 837, 183 NW 459. 
In Iowa, while a judge in va- 
cation to whom a motion is addressed 
has power to enter an order requir- 
ing an affiant to appear and submit 
to a cross-examination, 
legally enter such order without serv- 
ice of notice on the adverse party to 
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sufficient to justify a denial of the motion.*® 

[§ 138] c. Weight and Sufficiency of Evidence. 
In passing on a conflicting state of facts, presented 
by motion papers, weight should be given to a con- 
struction in accordance with the probability of 
human action as seen in the actual dealings of men.®? 
Sworn allegations not denied are considered estab- 
lished.7° On the other hand, while it has been held 
both that, where every material fact contained in an 
affidavit in support of a motion is properly denied, 
the facts alleged must be regarded as not proved" 
and that the motion may be denied,*? or that weight 
may be given to the more probably true affidavits 
and the motion denied or granted as the case may 
be,78 it also has been held that in such a case the 
safer and better course is to refer the affidavits to 
a referee’* and require the parties to submit to an 
oral cross-examination in respect of the facts in 
issue,’®> with leave to the parties to call and exam- 
ine other witnesses on the question.*® 

[§ 139] 6. Argument of Motion’’—a, In General. 
While-the rule may be otherwise as to motions 
ex parte or of course,’® in the case of a motion 
involving the merits of the controversy the parties 
have a right to be heard.’® The argument of a mo- 
tion may be controlled by the sound discretion of 
the court,®° and it may be confined within reasonable 


or the knowledge of the judge will 
not be considered in reviewing such 
decision.” Jacoby v. Mitchell, supra. 
auee Dunwell v. Warden, 6 Minn. 
Te 
Entry of order see infra § 218 
et seq: : 
67. Kluver v. Middlewest Grain 
Co., 44 N. D. 210, 173 NW 468: 
68. Kluver v. Middle West Grain 


but cannot 


rules of court. 
54. Iowa.—Federal Cattle Loan 
Soc. v. Taylor, 191 Iowa 837, 183 NW 


459; Williamson v. Williamson, 179 
Iowa 489, 161 NW 482 [quot Code 
§ 3833]. 


Kan.—Tyler v. Safford, 24 Kan. 
680; State v. Stackhouse, 24 Kan. 445, 

Mass.—Gardner v. Webber, 16 Pick. 
251. 

Minn.—Strom y. Montana Cent. R. 
Co., 81 Minn. 346, 84 NW 46. 

N. H.—Goodwin v. Blanchard, 73 
N. H. 550, 64 A 22, 

Alta.—Merchants Bank v. Good, 47 


DomLR 702, [1919] 3 WestWkly 269 
{rule 382]. ; 
Man.—Theo. Noel Co. v. Vite Ore 


Co., 17 Man. 87, 6 WestLR 466. 

Ont.—Kleinert Rubber Co. v. His- 
man Mfg. Co., 11 OntWR 574. 

N. W. Terr.—Clark v. Hamilton, 
Be terr, a. 10: 

[a] Im Quebec the absence of a 
sworn declaration supporting a mo- 
tion cannot be supplied by an exam- 
ination of the opposite party under 
oath. Charpentier v. Hebert, 48 Que. 
Super. 13. 

[b] Deposition of nonresident.— 
Re L. R. Steel Co., Inc., 26 OntWN 
329. 

55. Theo. Noel Co. v. Vite Ore 
Co., 17 Man. 87, 6 WestLR 466. 

{a] Materiality of examination.— 
On a motion for an injunction to pre- 
vent the use or imitation of plain- 
tiffs’ trade names for their medicinal 
preparations, the truth or falsity of 
plaintiffs’ representations as to the 
curative value and ingredients of 
their preparations is relevant, and a 
proper subject of cross-examination. 
Theo. Noel Co. v. Vitze Ore Co., 17 
Man. 87, 6 WestLR 466. 

56. Goodwin v. Blanchard, 73 N. 
H. 550, 551, 64 A 22 (the judge hear- 
ing a motion “may cause persons who 
have made ex parte affidavits in sup- 
port of a motion to be brought before 
him and examined orally with respect 
to statements made in their affidavits 
and how they came to give them, for 
the purpose of testing their knowl- 


the motion or on an attorney of rec- 
ord of such party, an order citing af- 
fiants to appear for cross-examina- 
tion without such notice is without 
jurisdiction. Federal Cattle Loan 
mee v. Taylor, 191 Iowa 837, 188 NW 

58. Kleinert Rubber Co. v. His- 
man Mfg. Co., 11 OntWR 574. 

59. Ewing v. McGill, 8 Alta. L. 
105, 22 DomLR 834, 30 WestLR 452, 
7 WestWkly 1147. 

60. Schlesinger v. Modern Samari- 
tans, 121 Minn. 145, 140 NW 1027. 

[a] Reference to take further tes- 
timony.—On motion to set aside a 
judgment made by one who was a 
minor when the judgment was en- 
tered, the court, if not satisfied with 
evidence produced before him, may 
order a reference to take further tes- 
timony. Jones v. Haile Gold Min. 
Co., 79 S. C. 47, 60 SE 35. Reference 
generally see supra § 132. 

61. Schlesinger v. Modern Samari- 
tans, 121 Minn. 145, 140 NW 1027. 

[a] Federal circuit court for the 
eastern district of Pennsylvania 
adopted the local practice of taking 
depositions in establishing facts in 
dispute, on motions and rules to show 
cause. Importers, etce., Nat. Bank v. 
Lyons, 134 Fed. 510. 

Additional affidavits generally see 
supra § 91. ¢ 

62. Goodwin v. Blanchard, 73 N. H. 
550, 64 A 22. 

63. Dunwell v. Warden, 6 Minn, 
287; Jacoby v. Mitchell, 19 Nebr. 537, 
26 NW 255. 

[a] In Porto Rico a petition for 
dominion-title proceedings having 
been denied because the evidence con- 
sists entirely of affidavits, on motion 
of the petitioner the court may al- 
low him to introduce additional evi- 
dence, it being unnecessary to insti- 
tute new proceedings. Ex p. Velex, 
MiPorvo Rico; liaise ; 

64. Dunwell vy. Warden, 6 Minn. 
287; Jacoby v. Mitchell, 19 Nebr. 537, 
26 NW 255. 

“Any papers filed after the sub- 
mission without leave of the court 


Con supra: 
69. Verastegni 
NYWklyDig 489. 
70. California Title Ins., etce., Co. 
v. Consolidated Piedmont-Cable Co., 
LA Calleze7,, £9 ie 


v. Luzunarez, 12 


71. Lilton’ v.10. Slate inseCo- gs 
Daly (N. Y.) 84. See Hernandez v. 
Carnobeli, 11 N. Y. Super. 642, 10 


HowPr 433, 449. 

72. Tilton sv. 1; Ss; La Ins Coes 
Daly (N. Y.) 84. 

73. Beaton v. Seaboard Portland 
Cement Co., 211 Fed. 84, 127 CCA 
508; Verastegni v. Luzunarez, 12 NY 
WklyDig 489. See Potter v. Tuttle, 


2 ce (N. Y.) 254 (recognizing 
rule). 
[a] Affidavit of one party cannot 


be taken as true for the purposes of 
the motion, but the decision must be 
based on a consideration of the afi- 
davits of both parties and all relevant 
matters in the record. Beaton v. Sea- 
board Portland Cement Co., 211 Fed. 
84, 127 CCA 508. 

74 Barron v. Sanford, 6 AbbPr 
(N. Y.) 320 note, 14 HowPr 443 
(where the court said that it seemed 
hardly safe or proper to dispose of 
these motions upon this ground, that 
is, a Simple denial of the ground upon 
which the arrest is ordered; the 
safest and best course in such cases 
is to refer the affidavits to a referee). 
§ hie Generally see supra 

75. Barron v. Sanford, 6 AbbPr 
(N. Y.) 320 note, 14 HowPr 4438. 

Cross-examination of parties gen- 
erally see supra § 136. 

76. Barron vy. Sanford, 6 AbbPr 
(N. Y.) 320 note, 14 HowPr 443. 

Viva voce testimony generally see 
supra § 134. 
nae Reargument see infra §§ 160- 


1 
78. See supra §§ 4, 5, 9, 10, 12. 
79. Atchison, ete, R. Co. v. Con- 
ected Cattle Co. .59 Kan. 111, 52 
80. Gibson v. Crehore, 5 Pick. 
(Mass.) 146. 
[a] In North. Carolina Code § 30, 
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limits.*? 

Reading motion in extenso. A party is not bound 
to read his motion to the court in extenso,*? or to 
comment upon each and every item thereof.** Nor 
is he to be deemed to have waived those points not 
read or commented upon.** 

[§ 140] b. Subjects of Consideration. Whether or 
not a party will be allowed to argue a point on a 
motion largely depends on the discretion of the 
court.©> In some,®® but not in all,§” of the decisions 
the rule is laid down that the parties on the argu- 
ment of a motion will be confined to the grounds 
stated in the motion. 

In a motion brief there is no place for denuncia- 
tion of the adverse party®® or disparaging remarks 
concerning his oceupation.*® 

[§ 141] c. Right To Open and Close. With some 
qualifications,®® the general rules that the party mak- 
ing the motion has the right to open and close the 
argument govern,®! whether the motion is brought 
before the court upon an order to show cause or 
otherwise.°? : 

[§ 142] B. Determination—1. In General. The de- 
cision of a motion is a judicial act.°* As has been 
allowing an attorney 
criminal action to address the court 
for such time as he deems necessary 
for a proper presentation of his case, 
applies only to trials and not to hear- 
ings upon motions. State v. Jones, 
117 N. C. 768, 23 S247. 

81. Mick v. Royal Exch. Assur. 
Corp., 87 N. J. L. 628, 94 A 808. 

[a] Thus, where several cases in- 
volving the same question were heard 
together, it was within the court’s 
discretion to refuse to hear argument 
on the same motion from counsel rep- 


resenting the different defendants. 
Mick v. Royal Exch. Assur. Corp., 


Anonymous, 


his rule. 
for his rule, 
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in a civil or] first instance against a rule, 
counsel who obtains the rule has the 
right to reply as in an ordinary case. 
Gibson v. Winter, 1 Hurl. & W. 436; [a] 
4 Taunt. 
print 502 (“If cause is shown in the 
first instance, the whole of that takes 
place on oné day, 
takes place on two. 
moves for his rule in the ordinary 
way, the other party is heard to an- 
swer him on a Subsequent day, and 
the first is again heard in support of 99. 
So is it here; the one moves 
the other is heard to 
answer, and the first is to reply upon 


stated a party is entitled to a determination of, 
that is, a decision of, his motion on the merits,°* 
and a waiver of the motion may be presumed from 
the absence of a decision thereon.®® Upon an inter- 
locutory motion the merits of the action cannot be 
inquired into.%% 

[§ 143] 2. Time of Determination. Whatever 
may be the actual time of making a decision on a 
motion, it should be determined as of the time when 
submitted.27 Ordinarily motions should be disposed 
of before entering into the trial upon the merits ;°° 
but preliminary objections may be reserved and dis- 
posed of with the merits.°® The court may take a 
motion under advisement from one term to another.t 
Delay of the court in announcing its decision on a 
motion will not operate to the prejudice of the party 
in whose favor the decision is made, and the court 
must give effect to the decision as of the time when 
the motion was made.” 

While statutes or rules of court, regulating the 
time of deciding motions,® should be complied with,* 
yet a failure to do so may not be fatal,’ especially 
where no injury results therefrom.® 

A clearly frivolous motion may be overruled im- 
the 98. Herzfeld _v. Reinach, 44 App. 
Diy. 326, 60 NYS 658, 6 NYAnnCas 
‘ In Texas “all motions relat- 
ing to a suit pending which do not go 
to the merits of the case may be dis- 
posed of at any time before the trial 
of the cause.’’ Campbell v. Richards, 
(Civ. A.) 233 SW 532, 534 (Vernon’s 


Sayles Civ. St. Annot. art 2121); Er- 
win -v. Austin, 1 ‘Tex A. Civ. Cas? 


§ 1037. 

Lowber v. New York, 5 AbbPr 
(N. Y.) 325 [mod on other grounds 
26 Barb. 262] (the case is heard at 
large without prejudice to the pre- 


690,77 287 Re- 


which otherwise 
The one party 


87 N. J. L. 628, 94 A 808. him’’). liminary objection and the whole is 
82. World’s Columbian Exposi- 91. Del.—Wilmington First Nat.| disposed of together without hearing 
tion v. Bell, 76 Ill. A. 591. Bank v. Lieberman, 15 Del. 367, 41] two arguments). 


83. World’s Columbian Exposition] A. 90. 
v. Bell, supra. N. 

84. World’s Columbian Fixposition]} York, 
v. Bell, supra. To same effect O’Con- 
nor vy. Prendergast, 99 Ill. A. 531. 11 

85. Gibson v. Crehore, 5 Pick. 
(Mass.) 146. 

sé. Nevada Co. v. Farnsworth, 89 
Fed. 164; Challiss v. Headley, 9 Kan. 
684. 

87. Den v. Geiger, 9 N. J. L. 225. 


31 SE 634. 
24 Vt. 655. 
W. 436. 


88. Peo. v. Williams, 100 Misc. 
569, 166 NYS 560 [rev on other 92. New York, 
grounds 191 App. Div. 279, 181 NYS 
230]. supra note 91. 


89. Peo. v. Williams, supra. See [a] 
generally Appeal and Hrror § 1595; 
Trial [38 Cyc 1498 et seq]. 

90. See cases infra this note. 

{a] Permission of court.—Plain- 
tiff moved upon notice in the ordi- 
nary way fora receiver, and the court 
passed an order that “the motion for|1 Hilt. 
the appointment of a receiver be sus- 93. 
pended for a reasonable time, to al-| 26 NE 762. 
low an opportunity to the defendant 
to make answer, and show why it] § 6. 
should not be granted.” Afterward 94, 
the motion was renewed by complain- 
ant, and the judge gave defendant 
the right to open and conclude the 
argument. Upon appeal the question 
was, Was this proper? The court 
said: “The answer to this question 
depends on the import of the order 
aforesaid, suspending the motion. If 
the import of that order was, that a 
receiver would be appointed unless 
the defendant should show cause by 95. 
answer, why one should not be ap- 
pointed, then the Judge was right in 
giving the opening and conclusion, to 
the defendant. The party called on 
to show cause, is the party entitled to 
open and conclude.” Boyce v. Bur- 97. 
chard, 21 Ga. 74, 77. 537, 26 NW 255. 

[b] Where cause is shown in the 


864, 


see infra § 146. 


Central Nat. 


Y.—New York, etc., Co. v. New 
1 Alt, 562: 
Pa.—Evans vy. Sidwell, 


Be 

S. C.—Allen y. Cooley, 53 S. C. 414, 
Vt.—Tarbel v. White River Bank, 
Eng.—Gibson y. Winter, 1 Hurl. & [b] 


See generally Trial [28 Cye 1300]. 
etc., 
York, 1 Hilt. (N. Y.) 562; and cases 


Order to show cause should 
be considered as a notice for all the 
purposes of a motion, and it does not 
affect the rights of the parties in 
respect of the order in which they 
should be heard before the court. 
New York, etc., R. Co. v. New York, 
Ni) Oa: 

State v. Wolever, 127 Ind. 306, 


“Judicial act” defined sce Judicial] 2. 


See supra § 122. 
tional Distilling Co. v. Cream City 3. 
Importing Co., 86 Wis. 352, 56 NW 
39 AmSR 902 (where plaintiff [a] 
moved to strike out one defense from 
an answer and to require another ae- 
fense to be made more definite and 
certain, the failure to determine the 
motion to make more definite anda 
certain was a material error). 


See infra § 173. 
96.5 Mills jv. Bliss) 55) eNw ie Loos 
McCrum v. Lex Realty Co., 113 App. 5. 
Div; .b8;, 29S EN YS. LOZLs 
Realty, 
App. Div. 275, 97 NYS 619. 
Jacoby v. Mitchell, 


After submission see supra § 137. 


1. Anderson v. O’Laughlin, 1 Mont, 
81; St. Louis, etce., R. Co. v. Lowrey, 
61 Okl. 126, 160 P 716. 

9 LancBar [a] Decision of motion continned 
to a future term of court is the same 
in legal contemplation as if made at 
term at which the motion was filed. 
St. Louis, etc., R. Co. v. Lowrey, 61 
OT AG 6 0. ee tl On 

; In Illinois, by statute, a. mo- 
tion pending and undetermined at the 
end of a term will stand continued 
to the subsequent term. Hartman v. 
Viera, 113 Il). A. 216, 

[ec] But in the federal circuit 
court for Oregon the filing of a mo- 
tion for a new trial at the time at 
which the judgment was rendered 
did not, without an order or recog- 
nition by the court, carry the matter 
over to the succeeding term so as to 
give the court jurisdiction, without 
the consent of the opposing party. 
Hlgin v. Southern Pac. Co., 140 Fed. 


Cone a NEW 


Mitchell v. Greely, 174 Mo. A. 
250, 156 SW 754; Willson v. Hender- 
son, 15 HowPr (N. Y.) 90. 
See statutory provisions; 
rules of court. 
In New York Mun. Ct. Act (L. 
[1902] p 1557 ce 580) § 230, requir- 
ing rendition of judgment within 
fourteen days after issue joined and 
submission, if a jury trial is not de- 
manded, applies only to judgments, 
and motions need not be disposed of 
within that time. Rogers v. Walsh, 
129 App. Div. 506, 114 NYS 185. 

4. See cases infra note 6. 
See cases infra note 6. 
See cases infra this note. 


See also Na- 
and 


But 


Lindheim v. 6. 


CLC we OO. eel [a] In Montana the determination 
of a motion within twenty-four hours 
19 Nebr. | after it is filed and contrary to a rule 


of court, although irregular, affords 
no ground of complaint where no in- 


eect cee a a a a Se 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§§ 139-143 


la 


| 


§§ 143-149] 
mediately, notwithstanding a statute requiring 
motions to be filed at least one day before they are 
determined.’ 

[§ 144] 3. Division in Opinion of Court. Where 
there is an equal division of opinion in the court, 
the motion fails.® 

[§ 145] 4. Questions of Fact. On the affidavits? 
or other evidence?® questions of facts, involved in 
the determination of a motion, are tried' in the 
usual manner and subject to the usual rules,!? the 
findings of fact, if any,'® and the decision being 
based on the weight of the evidence;!* and whatever 
fact a court may inquire into on a motion, it can 
also determine, and its determination establishes 
the fact for all the purposes of the motion.1® <A rul- 
ing on a motion will not be set aside where there 
were sufficient grounds to sustain it,!* although not 
relied on by the party seeking relief.1§ 

[§ 146] 5. Modes of Determination—a. In Gen- 
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statute or rule of court to the contrary,” it may be 
either express”? or implied.?2 The court, in giving 
its decision, need not declare its determination upon 
every controverted question of fact presented by 
the affidavits.** It has been said that it is the duty 
of the judge when he thinks he has no power to 
entertain the motion to intimate what he would do 
if clothed with power.?# 

[§ 147] b. Express Determination. The express 
and formal determination of a motion is made by the 
entry of an order granting or denying a part or all 
of the relief sought.® 

[§ 148] c. Implied. The determination of a mo- 
tion is not always express,?° but may be implied.?7 
Thus the entry of an order inconsistent with grant- 
ing the relief sought is a denial of the motion.?8 
So, also, the entry of final judgment in a eause is 
in effect an overruling of all motions pending prior 
thereto in the case.?9 


eral. The form or mode adopted for declaring or 
manifesting the determination of a 


be material,1® and, in the absence 
ee. is done. Roush y. Fort, 3 Mont. 
5 


{b] In New York Code § 401 subd 
8, requiring a judge before whom a 
motion is made to obtain, modify, or 
set aside an order for an injunction, 
order of arrest, or warrant of attach- 
ment, to render and make known his 
decision on such motion within 
twenty days after the day it was 
submitted to him for decision, was 
simply directory, and its nonobserv- 
ance furnished no reason for vacat- 
ing and setting aside his decision 
made after the twenty days had ex- 
pired. Watson vy. Coe, 2 Silv. Sup. 
339, 5 NYS 614; Hupfel v. Schemig, 
34 N. Y. Super 476. 

7. Valle v. Picton, 16 Mo. A, 178. 

8. Goddard v. Coffin, 10 F. Cas. 
No. 5,490, 2 Ware 382; In re Contested 
Elections, 1 Brewst. (Pa.) 126. 

Motion for new trial see New Trial 
(29 Cye 1013]. 

9. Supporting affidavits see supra 
§§ 79-114. 

Counter-affidavits see supra §§ 116- 


120. 

10. See supra §§ 133-138. : 

11. Cal.—Southworth v. Resing, 3 
CalessT7. 


Tll.—Cameron v. Savage, 37 Ill. 
172; Cauley v. East St. Louis Elec- 
trie "St. “RR. Co’ 58 1H. A. 151. 

Ind.—Thompson v. Mossburg, 193 
Ind. 566, 139 NE 307, HAL NE 241. 

Mich. Atty. -Gen., Sanilac 
County, 42 Mich. 72, 3 NW 260. 

N. J.—Galbraith v. Cooper, 24 N. J. 
L. 219; Ford v. Potts, 6 N. pr 10s 388; 


Philadelphia, C&C: jor. Co. v. Little, At | 


N. J. Eq. 519, 7 A 356; Crane v. Brig- 
ham) iN. ds Hai $29; 

Okl.—Hancock ‘y. Youree, 25 Okl. 
460, 106 P 841. 

Pa.—Hoar v. Mulvey, 1 Binn. 145; 
Coxe v. Nicholls, 2 Yeates 546; Coulon 
v. De Lisle, 1 Browne 256; Flannery 
v. Silvius, 4 Kulp 500; Gleason v. 
Chambers, 1 WklyNC 112. 

Eng.—Atkins v. Meredith, 4 Dowl. 
Po Cx46585) Turner: Vv. Unwin, 4 Dowl. 
PHCL 16s Johnson v. Marriat, 2 Dowl. 
P. C. 343; Brown v. Probert, 1 Dowl. 
PuC., 659% 

12. See Evidence §§ 1730-1806; 
Trial [38° Cyc 1947 et seq]. 

13. See Trizl [38 Cyc 1953]. 

[a] Necessity of affirmative find- 
ings of fact.—The statute requiring 
findings to be made by the trial court 
upon issues of fact applies only to 
those issues which arise upon the 
pleadings, and not to issues arising 
upon motion, and a decision will not 
be reversed if there is evidence of 
facts upon which it can be properly 
based, although such facts are not 
affirmatively found. McCoy v. 
Brooks, 9 Ariz. 157, 80 P 365. 

[ob] In New York, where a de- 


tion of motions 
encouraged.*° 


murrer is disposed of as a motion, 
under Code Civ. Proc. § 976 (Civ. 
Pract. 'Act’§ 432) Civ., Pract, arules; 
rule 158), permitting the trial of an 
issue of law as a contested motion, 
the court need not sign findings with 
a decision. Dedrick v. Port Jervis 
Light, etce., Co., 172 App. Div. 
158 NYS 364. 

14. See cases supra note 11. 

Weight and sufficiency of evidence 
see infra § 138. 

15. Hottenstein v. Conrad, 9 Kan. 
435; and cases supra note 11, and 
infra 16. 

16. Cauley v. East St. Louis Elec- 
tric Sti R..Co.,/d8 Dll. “As 151; Hotten- 
stein v. Conrad, 9 Kan. 435. 

[a] Finding of the court upon 
conflicting affidavits is conclusive, 
unless the court erred in weighing 
the evidence. Cauley v. Bast St. 
Louis Hlectric St. R. Co., 68 Til. A. 
a tean eS 

Conclusiveness of order entered on 
motion see infra § 276 et seq. 

L7.. Hancock vi, =Vouree,2f25 |. Ok. 
460, 106 P 841. 

18. Hancock v. Youree, supra. 
19. Thompson v. Mossburg, 
Ind. 566, 139 NE 307, 141 NE 241. 

[a] Thus, where a motion pre- 
sented to a court is based in whole 
or in part upon facts not appearing 
of. record and not shown by affidavit 
to be true, the court may properly 
reject it, and the form of such re- 
jection is immaterial. Thompson v. 
Mossburg, 193 Ind. 566, 139 NE 307, 
141 NH 241. 

20. See statutory provisions; 
rules of court. 


motion may not 
of a controlling 


260, 


193 


and 


21. See infra § 147. 

22. See infra § 148. 

23. McCoy v. Brooks, 9 Ariz. 157, 
80 P 365. 

24. 


Lowry v. Atlantic Coast Line 
R: Co., 92. S.C. 33, 75 SH 278. 

[a] Reason assigned is that by so 
doing he would enable the appellate 
court to decide whether his disposi- 
tion of the motion would have been 
a proper exercise of his discretion in 
the matter. Lowry v. Atlantic Coast 
Gine Ri Co 92 Si@s 183) 75 SH. 2778: 

25. See infra §§ 218-227. 

26. See supra § 147. 

27. Cal.—Townsend y, Angellotti, 
129) 'Cal.1466, 62 .P 59. 

Conn.—Mix v. Page, 14 Conn. 329. 

Ill.— Sterling Bridge Co. Vv. Pearl, 
80 Dll. 251. 

Ind.—Long v. Ruch, 148 Ind. 74, 47 
NE 156. 


Kan.—Clyde Milling, ete, Co. v. 
Buoy; 71 ‘Kan. 2938, 80° P 591. 
Mo.—Wetkb_ v. Stevens, 14 Mo. 


480. 

N. M.—Pilant v. Hirsch, 14 N. M. 
JUS beets State al Soya et La 

Wis. —Houghton yv. Milburn, 54 Wis. 


[§ 149] d. Pro Forma. 


The pro forma determina- 
by the trial court should not be 


554, 11 NW 517, 12 NW 23. 


Wyo.—Reid vy. Fillmore, 12 Wyo. 
72, 73 P 849. 
[a] MTllustration.—Where the rec- 


ord shows a motion by defendant for 
a rule on plaintiff to give security 
for costs, and, three days afterward, 
a motion by plaintiff for leave to 
prosecute aS a poor persen, and no 
formal disposition of either motion, 
an order of the court, after the last 
motion, for a jury to be impaneled to 
try the issues is, in effect, an allow- 
ance of the last motion and a denial 
of the first. Stérling Bridge Co. v. 


Pearl, -80 Dll. 251. 
28. Cal.—Lang v. San Francisco 
Super. Ct., 71 Cal, 491, 12 P 306, 416. 


Ill.—Shepard v. Ogden, 3 Ill. 257. 

Ind.—Blemel v. Shattuck, 133 Ind. 
498, 33 NE 277. 

N. M.+-Pilant v. Hirsch, 14 N. M. 
115188 PB 1429. 

Wis. —Houghton y. Milburn, 54 Wis. 
554, 11 NW 517, 12 NW 23 

[a] Sustaining a motion to strike 
out another motion, although an ir- 
regular proceeding, is equivalent to 
a denial of the latter motion. Lang 
v. San Francisco Super. Ct., 71 Cal. 
491, 12 P 306, 416; Long -v. Ruch, 
148 Ind. 74, 47 NE 156; Blemel v. 
Shattuck, 133 Ind. 498, 33 NE 277; 
White v. Morgan, 119 Ind. 338, 21 NE 


968; Reid v. Fillmore, 12 Wyo. 72, 
73 P 849, 
295. Mix v:» Page, 14) Conn. 3293 


Ferris v. Commercial Nat. Bank, 158 
Ill. 237, 41 NE 1118: Home Flax Co. 
Vv. Beebe, 48 Till. 138; Washington 
Park Club v. Baldwin, 59 Ill. A, 61; 
Webb v. Stevens, 14 Mo. 480. 

[a] A judgment on a verdict dis- 
poses, ipso facto, of a motion to set 
aside the verdict. Ferris v. Commer- 
cial Nat. Bank, 158 Ill. 237, 41 NE 
1118; Home Flax Co. v. Beebe, 48 


Til. 138 
Colvill vy. Langdon, 22 Minn. 


565. 

[a] Reason for rule.—‘‘The order 
appealed from states that the motion 
... is denied pro forma. From this 
we understand that there was no ac- 
tual decision of the motion, but an 
order entered denying it, as a form, 
and without any consideration of the 
points raised. The parties to such 
a motion are entitled to the judg- 
ment and decision of the court below 
on the merits upon all points on 
which the motion is made, and there 
is an appropriate remedy to enforce 
the right to such judgment and de- 
cision. The theory of the judicial 
system in this state is that the par- 
ties shall have first a decision of the 
court below, and then a review of 
that decision in this court. The prac- 
tice, which is getting to be very com- 
mon, of entering a pro forma order 
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[§ 150] C. Relief Awarded—l. In General. 
cept where the relief is a matter of right®! the 
court may, in the proper exercise of its discretion,®” 
either deny*® or grant®+ with or without condi- 


tions.?> 


[§ 151] 2. To Party Making Motion—a, In Gen- 
As has been stated a party has a right to 
expect an award of such relief as he may show to 
be just and proper on the hearing of a motion prop- 
erly made and presented to the court;*° but in the 
absence of a prayer for general relief*? the general 
rule is that the moving party should be confined to 
the relief asked for in his motion or speeified in the 
notice thereof,** or at most to relief necessarily inci- 
When the favor of the court is 
appealed to, the court will not grant what is not 
shown to be for the advantage of the party asking 
it if some concealed purpose may be inferred.*° 

[§ 152] b. Under Prayer for Alternate Specific 


eral. 


dent thereto.?® 


without consideration deprives the 
parties of the right to the judgment 
of the lower court, and, in effect, 
would make of this court the court 
to decide the application in the first 
instance, rather than a court of re- 
view, as is intended by the constitu- 
tion. The objection to this court 
making a first decision upon a point 
raised in the court below is peculiarly 
applicable to the points that a verdict 
is excessive, or that it is not sus- 
tained by evidence, to judge of which 
points correctly the court in which 
the trial was had has advantages not 
possessed by this court. We doubt 
whether we ought, in an appeal, to 
consider here a point involved in the 
order appealed fro if the record 
shows that there was no actual de- 
eision upon it in the court below.” 
Colvill v. Langdon, 22 Minn. 565, 568. 

31. See infra § 154. 

32. Goddard v. Stiles, 99 N. Y. 640 
mem, 1 NE 402; Bennett v. Lake, 47 
N. Y. 93;. Van Slyke v. Hyatt, 46 
N. Y. 259; Peetsch vy. Quinn, 12 Misc. 
61, 38 NYS 87, 24 NYCivProc 394; 
Mitter y. Black Diamond Coal Co., 28 
Wyo. 439, 206 P 152. See also infra 

257, 

: 83. Van Slyke v. Hyatt, 46 N. Y. 
259; Peetsch v. Quinn, 12 Misc. 61, 
33 NYS 87, 24 NYCivProc 394; Mitter 
v. Black Diamond Coal Co., 28 Wyo. 
439, 206 P 152. See cases infra this 
section; and infra §§ 155-159. 

34. Van Slyke v. Hyatt, 46 N. Y. 
259; Snelling v. Yetter, 25 App. Div. 
596, 49 NYS 921; Mitter v. Black Dia- 
mond Coal Co., 28 Wyo. 439, 206 P 
1525 “Canada 1.) Assur:5 (Co. iv) Me= 
Hardy, 18 Alta. L. 221, 67 DomLR 
100, [1922] 2 WestWkly 1315. 

35. ‘See infra § 214. 

36. See supra § 122. 

Affirmative relief 
infra §§ 152, 153. 

Orders granting relief generally sce 
infra §§ 201-279. 


generally see 


37. See infra § 158. 

gs. Ky.—Payne v. Payne, 8 B. 
Mone 391; Bord! v2, Com?) litt. “Sel. 
Cas. 3. 

Mo.—Schneider v. Meyer, 56 Mo. 
A475. 

N. Y.—Alexander vy. Esten, 1 Cai. 


152. 

Ss. C.—De Walt y. Kinard, 19 S. C. 
286. 

[a] Judgment cannot be set aside 
on a motion merely to set aside exe- 


cution. Alexander v. Hsten, 1 Cai. 
(N. Y.) 152. 
[b] Where a motion is made under 


a statute for a particular remedy 
therein provided, it is not competent 
for the court to grant other equitable 
relief: not embraced in or relied on 
in the motion. Schneider v. Meyer, 
56 Mo. 475. 

Specificaticn of relief in notice of 
motion see supra § 54. 
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[§§ 150-154 


Relief. The court, in considering a motion, has the 
inherent power to separate the relief improperly 
prayed for in the alternative and to grant such 
relief as defendant may be entitled to.4! 


[§ 153] c. Under Prayer for General Relief. 


be granted.*4 


89. Headdings v. Gavette, 86 App. | 
Div. 592, 83 NYS 592, 13 NYAnnCas 
398. 

[a] Incidental relief.—(1) On a 


motion to set aside the taxation of 
costs, the court may, when both 
parties appear, not only set aside the 
taxation but vacate the judgment en- 
tered for the costs, although this re- 
lief is not asked for in the notice of 
motion, as it is incidental to the va- 
cating of the taxation. Jones v. Cook, 
ti Hun (N-LY.) 2305° (SU pon acnos 
tice of motion for the settlement of 
issues at law a party may apply for 
the award of issues also. Bailey v. 
Ryder, 1 Barb. (N. Y.) 74. (3) Where 
a motion was made to compel defend- 
ant to elect whether it would abide 
by an answer or by a demurrer, the 


demurrer was stricken out. McKes- 
son v. Russian -Co., 27 Misc. 96, 57 
INDGSie oN On 

40. Ball v. Sprague, 23 HowPr 
GNERYS wae 

41. Snelling v. Yetter, 25 App. Div. 


596, 49 NYS 921; Chapman y. Read, 
73 Misc. 401, 133 NYS 281. 

Alternate general relief see infra 
§§ 153, 214. : 

[a] Asking for more than a party 
is entitled to will not deprive him 
of the relief to which he may be en- 
titled. Snelling v. Yetter, 25 App. 
Div. 596, 49 NYS 921. 

42. See supra § 654. 

[a] Alternative notice.—‘‘Such 
other and further order in the prem- 
ises as to the court may seem just’ 
is, in substance, an alternative no- 
tice, and that of the most indefinite 
kind. It says that if the moving 
party cannot have what he specifies, 
he will ask in its place whatever the 
court may think proper to give in- 


stead. Clark v. Clark, 11 AbbNCas 
GND mace ok 
[b] Discretion of court.—If a 


party has mistaken the practice and 
moved for an order to which he is 
not entitled, it must, in general, be 
discretionary with the court whether; 
under the words ‘and for such other 
and further order,” it will grant other 
relief or not; and the order denying 
such relief is not appealable to the 
court of appeals. Van Slykd wv. 
Hyatt, 46 N. Y. 259. 

43. Peo. v. Turner, 1 Cal: 152; Peo: 
v. ‘Turner, 1 Cal. 1435 3:52). Am®D (2/915: 
Beatty v. O’Connor, 106 Ind. 81, 5 NE 
880; Landis v. Olds, 9 Minn. 90; Peo. 
v. Nostrand, 46 N. Y. 375; Van Slyke 
v. Hyatt, 46 N. Y. 259; Peo. v. Dela- 
ware County, 45 N. Y. 196; Bissell v. 
New York Cent., ete., R. Co., 67 Barb. 
(N. Y.) 385; Walkinshaw v. Perzel, 
30 N. Y. Super. 606, 32 HowPr 310; 
Hecker v. Mitchell, 13 N. Y. Super. 
687, 5 AbbPr 453; Mott v. Burnett, 2 
E. D. Smith (N. Y.) 50; Griswold -v. 
Caldwell, 14 Misc. 299, 35 NYS 1057, 25 
NYCivProc 122; Thorburn y. Mitchell, 


Where the notice of motion asks for specific relief, 
or for such other or further order as may be just,?? 
the court may, under the alternative clause, afford 
any relief compatible with the facts presented.43 
But this rule should not be applied so as to operate 
as a surprise in any respect upon the opposite party 
or to deprive him of the privilege of being heard in 
argument and by proof as to the further relief to 
And even under a prayer for general 
relief every possible relief should not be granted 
wut only such as is allied to, and not entirely dis- 
tinct from, that asked.* 

[§ 154] d. On Default of Adverse Party. 
the party moved against is in default, the moving 


Where 


195 NYS 920; Raymond v. Keiley, 111 
NYS 244; Kreitz v. Frost, 5 AbbPrNS 
CN.=Y) 27> Martin vi }Kanouse, 9 
AbbPr (CN. Y.) 370 note, 17 ‘hHowPr 
146; Martin v. Kanouse, 2 AbbPr 
(N. Y.) 390; Martin v. Kanouse, 2 
AbbPr (N. Y.) 827, 11 HowPr 567; 
Boylen v. McAvoy, 29 HowPr (N. Y.) 
278; Fosdick v. Groff, 22 HowPr 
(N. Y.) 158; Blake v. Eldred, 18 How 
Pr (N. Y.) 240; Boington v. Lapham, 
14 HowPr (N. Y.) 360; Ridder v. 
Whitlock, 12, HowPr (NS Y.) 208: 
Stearns v. Kenyon, 5 Hill (N. Y.) 
519; Barstow v. Randall, 5 Hill 
(N. Y.) 518; Ferguson v. Jones, 12 
Wend. (N. Y.) 241; Jackson v. Stiles, 
1 Cow. (N. Y.) 134; Rogers v. Toole, 
11 Paige (N. Y.) 212. See also Zacha- 
rias v. French, 10 Misc. 202, 30 NYS 
945, 24 NYCivProc 88; Myers v. Ros- 
enback, 7 Misc. 560, 28 NYS 9, 23 NY 
CivProe 363: 

[a] Thus under such a prayer: 
(1) A complaint may be set aside 
on a motion to set aside a summons 
for varying from the complaint. 
Boington v. Lapham, 14 HowPr 
(N. Y¥.) 360; Ridder v. Whitlock, 12 
Hower GN ave) 208s (2) Irregular 
proceedings may be stricken out on 
a motion to amend. Boylen v. Mc- 
Avoy, 29 HowPr (N. Y.) 278. (3) Ir- 
relevant parts of an answer may be 
stricken out on motion to strike out 
the answer as sham and for judg- 
ment on the pleadings. Thompson y. 
Erie R. Co., 45 N. Y. 468. (4) Notice 
of retainer on appeal served by re- 
spondent’s attorney, who erroneously 
believed that an undertaking or ap- 
peal had been perfected, may be can- 
celed on a motion to dismiss on ap- 
peal. Schaffer v. Jones, 1 Misc. 74, 
20 NYS 531. 

[b] Relief not obtainable under 
general prayer.—(1) A motion to va- 
cate an order of arrest and for fur- 
ther relief does not embrace a motion 
to reduce the bail; the questions are 
entirely distinct and depend on dif- 
ferent facts. Smith v. Spalding, 26 
N. Y. Super. 615, 30 HowPr 339. (2) 
Under a notice of motion that the an- 
Swer be stricken out as frivolous “or 
for such other or further order,” 


etc., plaintiff cannot demand judg- 
ment, To effect this the word “judg- 
ment” or “relief” should have been 


used instead of “order.’? Darrow v. 
Miller, 5 HowPr (N. Y.) 247, 3 Code 
Rep 241. (3) Leave to renew cannot 
be granted under the general prayer 
as a legitimate object of the principal 
motion where there are no facts in 
the moving papers on which to found 


this particular relief. Bellinger 
KE Martindale, 8 HowPr (N. Y.) 


44, Landis v. Olds, 9 Minn. 90. 
45. Boston Nat. Bank v. Armour, 
pgs 176, 3 NYS 22, 16 NYCivProe 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Piet ese. 
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party, although he may be confined to the relief 
asked for in his motion or the notice thereof,*® is 
usually entitled as a matter of course to obtain the 
precise relief asked for,4? the general rule being 
that the court, in such cases, does not look into 
the papers but only requires proof of the service 
of notice of motion with a copy of the papers on 
which the motion is founded;*® and this rule‘? ob- 
tains, even though the motion or notice thereof con- 
tains a general prayer,®® but of course where the 
motion is opposed relief may be given under the 
general or alternative prayer,®! subject to the rules 
The default must be taken at the 
time and place named in the notice.** 

[§ 155] 3. To Adverse Party—a. Denial of Motion 
Among other reasons** for which 
the court in the exercise of its diseretion®® may re- 
fuse relief to the party moving and deny or overrule 
a motion is of course the absence of a proper show- 
The decision of a 


already stated.*? 


—(1) In General. 


ing made by the moving party.*® 


46. Headdings v. Gavette, 86 App 
Div. 592, 83 NYS 592, 13 NYAnnCas 
398; Anderson v. Johnson, 3 N. Y. 
Super. 713, 1 CodeRep 95; De Walt v. 
Kinard, 19 S. C. 286; Ex p. Winding- 
Up Acts, 18 Jur. 339. 

47. Colo.Wellington v. Beck, 29 
Colo. 73, 66 P 881. 

Ind.—Scott v. Indianapolis Wagon 
Works, 48 Ind. 75. 

La.—Hagegerty’s Suce., 28 La. Ann. 
87. 

Mich.—Parsons y. Copland, 5 Mich. 
3 


143. 

Minn.—Barker v. Walbridge, 14 
Minn, 469. 

Mo.—Robinson v. Rice, 20 Mo. 
229. 


N. Y.—Peo. v. Miller, 92 App. Div. 
116, 87 NYS 341; Bryant v. Bryant, 25 
N. Y. Super. 612; Bowman v. Sheldon, 
7 N. Y. Super. 657, 10 NYLegObs 339; 
Thompson v. Erie R. Co., 9 AbbPrNS 
233; Wilkinson v. Tiffany, 4 AbbPr 
98; Ohly v. Ohly, 11 NYWklyDig 129; 
Maury v. Van Arnum, 1 Hill 370; 
Alexander v. BHsten, 1 Cai. 152; 
Rogers v. Toole, 11 Paige 212. 

S. C.—De Walt v. Kinard, 19 S. C. 
286. 

Eng.—Ex p. Winding-Up Acts, 18 
SMU Beg 

But see Farrow v. Orear, 2 Duv. 
(Ky.) 261 (where it was held that the 
facts stated in a notice of motion to 
have execition issued on a lost re- 
plevin bond must be proved and can- 
not be taken as true because defend- 
ants do not appear and dispute 
them). 

“A party noticing a motion, may, 
if his opponent makes default, take 
his order, but he takes it at his peril, 
and must see to it, that his proceed- 
ings are regular, and that he takes 
no more than he is entitled to by the 
record, or the practice.” Farring- 
ton v. Wright, 1 Minn. 241, 245. 

[a] Whether a rule may be made 
absolute upon the day named or upon 
the next fcellowing day.—Smith -v. 
Collier, 3 Dowl. P. C. 100; Dow v. Bell, 
4 Exch. 259, 154 Reprint 1207; Lace 
v. Adamson, 12 M. & W. 807, 152 Re- 
print 1426; Shaw v. Masters, 2 Taunt. 
174, 127 Reprint 1043. 

48. See cases supra note 47. 

[a] Reason for rule.-—The oppos- 
ing party’s failure to appear is a tacit 
consent to the entering of the orders, 
and it is accordingly unnecessary for 
the court to pass upon the merits of 
the motion. Thompson vy. Erie R. Co., 
9 AbbPrNS (N. Y.) 233. 


[b] Proof of service.—(1) A mo- 
tion, although not opposed, cannot 
be granted if proof of service is in- 
sufficient. Jackson y. Giles, 3 Cai. , 
CNG?) 988) Col Vere. Cas.o4427 (2) 
But a party who relies on the atten- 
tion and vigilance of the court and 


[42 C. J.—33] 


MOTIONS AND ORDERS 


Asked. 


does not attend to oppose the mo- 
tion cannot, after the lapse of a term, 
object to the insufficiency of the 
proof of service if the court failed 
to notice it. Caines v. Brown, 3 Cai. 
(N. Y.) 89 note 1. (3) Where there 
is no opposition, the court will not 
examine further than to see that 
there has been regular service of the 
notice. If the notice was regularly 
served, but was defective, the party 
must appear and oppose. Hoyt v. 
Sapp bel Cols Cas Casie GNA sys) 
12 


49. See supra text and note 47. 

50. Rogers v. Toole, 11 Paige 
CN. Y,)) 212. 

[a] Costs.—Under a general 


elause asking for other and further 
relief, the party cannot, on default, 
take costs of the motion where there 
was no notice of an intended appli- 
cation. Ward v. Sands, 10 AbbNCas 
(N. Y.) 60; McLean v. Hoyt, 56 How 
PreiGNesY.)= 3515 Potter’ veeSmith. 79 
HowPr (N. Y.) 262; Northrop v. Van 
Dusen, 5 HowPr (N. Y.) 134, 3 Code 
Rep 140; Tracy v. Humphrey, Code 
RepNS 197; Crippen v. Ingersoll, 10 
Wend. (N. Y.) 603. 

51. Jones v- Cook, 11) Hun (CN. Y) 
230; Ex p. Winding-up Acts, 18 Jur. 

9 


3389. 

[a] Costs.—The fact that the no- 
tice does not ask for costs does not 
make it error to 
motion is opposed, although the com- 


mon practice under such circum- 
stances is to refuse them. Jones v. 
Cook, it Hun Gy V.j0280: 

52. See supra § 153. 

BSsCObd: Ve wilaCKke yeeros Ne | WY, 
a ee 673, 2-AbbPr 158, 12) HowPr 
00. 

[a] Distinction.—Where the attor- 


neys or counsel of both parties at- 
tend, they may be heard before any 
justice of the court who Ys disen- 
gaged, but there is but one place 
where defaults can be taken, on fail- 
ure of the attorney serving a notice 
or order to show cause to bring on 
his motion, or on the failure of the 
attorney on whom it is served, to 
appear and cppose. Cobb vy. Lackey, 
11 N. Y. Super. 673, 2. AbbPr 158, 12 
HowPr 200. 

[bd Siw -flinois) CirwmiCtseAct $7730; 
authorizing the filing in term of a 
mction to set aside or modify a va- 
cation order, was intended to provide 
a hearing on the merits of the con- 
tention of the party making such 
motion, and an order denying a mo- 
tion to set aside the vacation order 
of another judge without a consid- 
eration of the record and the issues 
involved is void. Werner vy. Reid, 322 
HI A613, 153. INE 633) 

54 See infra this section; 
infra $§ 156, 157. 


and 


grant them if the, 


[42 C.3.] 513 


motion in one action may be ground for denying a 
similar motion in another action in another court 
on the same facts between the same parties.®7 
party failing to put a motion in writing after request 
of the court to do so, and as required by statute, 
may not complain of its denial.®* 

[§ 156] (2) On Default of Party Making Motion. 
In the absence of statute or rule of court to the con- 
trary,°® it has been held that, where a party neglects 
to make a motion which he has noticed, the court 
may®® or must®! dismiss the motion, and that the 
other party cannot take an order denying it as of 
course,®*” being entitled only to an order giving costs 
for not appearing,®* but that he may eall up the 
motion and have it heard and determined.** 

[§ 157] (3) When Relief Not Grantable in Form 
Unless the moving party is entitled as a 
matter of right to the relief demanded,® it is not 
error to deny a motion which cannot be allowed 
substantially in the form in which it is presented 


A 


See supra § 150. 
Burden on movant see supra 
SSMS mel soe 

57. Schlemmer vy. 19 
HowPr (N. Y.) 412. ‘ 

[a] In the District of Columbia 
when a motion is certified to the 
general term to be heard in the first 
instance, the same order will be made 
as upon the whole case ought to have 
been made by the justice holding the 
special term. Phcenix Mut. L. Ins. 
CoP ve Grantee 0 1D) (C2e2205 

58. Meeks v. Clear Jack Min. Co., 
141 Mo. A. 648, 124 SW 1084. 

59. See statutory provisions; and 
rules of court. 

{a] In Minnesota, under Dist. Ct. 
Rules, rule 9 [98 Minn. xxvii], where 
defendants moved to amend conclu- 
sions of law or for a new trial, and 
service was made on attorneys for 
plaintiff, and they appeared at the 
time and place fixed for hearing, and 
no one appeared for defendants, an 
order denying the motion was prop-- 
erly made. Jefferson v. Brundage, 
108 Minn. 7, 120 NW 1092. 

60. Bosworth v. Hightower, 73 
Ga. 46 (there was no error in hear- 
ing and determining the motion in- 
stead of dismissing it). 

61. Clowser v. Noland, 72 Mo. A. 
217 (if the moving party fails to ap- 
pear and present his demands the 
court can only dismiss the motion 
without adjudication). 

62. Thompson v. Erie R. Co., 9 
AbbPrNS (N. Y.) 233. 

63. Thompson y. Erie R. Co, 
supra; Newbury v. Newbury, 6 How 
Pr 182, CodeRepNS 409, 10 NYLeg 
Obs 52. 

[a] Motion for costs for failure 
to bring on.—Where a party moves 
for costs in a case where a special 
motion is not brought on, pursuant 
to notice, counsel who asks for costs 
merely reads the notice he has re- 
ceived. He is never required to pro- 
duce an affidavit of the opposing at- 
torney that the notice was served on 
him. Newbury v. Newbury, 6 HowPr 
182, CodeRepNS 409, 10 NYLegObs 52. 

64. Bosworth v. Hightower, 73 Ga. 
46; Cross v. Stevens, 45 Kan. 443, 25 
P 880; Porboner v. Miller, 97 Misc. 
376, 161 NYS 3806; Bolles v. Duff, 55 


Myerstein, 


Barby CNS Ys)? ots 4d EN DD Er Negra Sas 
38 HowPr 492. 
[a] Enumerated motions.—In New 


York, under Gen. Pract. Rules, rule 
40, enumerated motions could be no- 
ticed and called up by either party, 
and where the moving party failed 
to proceed the adversary might take 


an order in his own favor. Rosevelt 
v. Fulton, 5 Cow. (N. Y.) 438. 
65. Padgett v. State, 64 Fla. 389, 


395, 59 S 946, AnnCas1914B 897 [quot 
yee 


514 [42 C.9.] 


* 


and in the terms in which the relief is asked,®* even 
though the motion asks other relief which the court 
should grant under proper motion.%* 
been stated the court may even in such eases, in 
the exercise of its proper diseretion,®* refuse to 
overrule the motion and grant such relief as may 
to it seem just and proper,®® even under a general 


prayer.?° 


[§ 160] A. In General. 


tion. 


66. U. S—American Express Co. 
v. Lankford, 93 Fed. 880, 35 CCA 358. 

Fla.—Padgett v. State, 64 Fla. 389, 
395, 59 S 946, AnnCas1914B 897 [quot 
Cyc]. 

Ind.—Neal v. Baker, 1538 NE 768; 
Baum v. Thoms, 150 Ind. 378, 50 NE 


857, 65 AmSR 868; Cincinnati, etc, 
R. Co. v. Chester, 57-Ind. 297; Rich- 


ards v. Bingham, 65 Ind. A. 420, 118 
NE 372. 

Iowa.—State v. 
844, 154 NW 981. 

Kan.—Smith v. Brown, 8 Kan. 608. 

Mo.—Missouri Glass Co. v. Cope- 
land Sewing Mach. Co., 88 Mo. 57. 

Mont.—P. J. Bowlin Liquor Co, v. 
Fauver, 43 Mont. 472, 117 P 103. 

Nebr.—Keys v. Fink, 81 Nebr. 571, 
116 NW 162; Palmer v. Ulysses First 
Bank, 59 Nebr. 412, 81 NW 3038; Beebe 
v. Latimer, 59 Nebr. 305, 80 NW 904; 
Draper v. Taylor, 58 Nebr. 787, 79 
NW 709; Dobry v. Western Mfg. Co., 
58 Nebr. 667, 79 NW 559; Chadron 
First Nat. Bank v. Engelbrecht, 58 
Nebr. 639, 79 NW 556; Hudelson v. 
Tobias First Nat. Bank, 56 Nebr. 247, 
76 NW 570; Fox v. Graves, 46 Nebr. 
812, 65 NW 887; Minick v. Huff, 41 
Nebr. 516, 59 NW 795; Porter v. Sher- 
man County Banking Co., 40 Nebr. 
274, 568 NW 721; McDonald v. Bow- 
man, 40 Nebr. 269, 58 NW 704; Scott 
v. Chope, 33 Nebr. 41, 49 NW _ 940; 
McDutfie v. Bentley, 27 Nebr. 380, 43 
NW 128; Keens v. Gaslin, 24 Nebr. 
310, 88 NW 797; Kyner v. Laubner, 3 
Nebr. (Unoff.) 370, 91 NW 491. 

Nev.—Branson v. Industrial Work- 
ers of World, 80 Nev. 270, 95 P 354. 

N. Slyke v. Hyatt, 46 
ING. WN . 

Oh.—Ambush vy. Ford, 4 Oh. Dee. 
(Reprint) 288, 1 ClevLRep 149. 

Wis.—Wood vy. Folmer, 1 Pinn, 509, 

Wyo.—Mitter v. Black Diamond 
Coal Co., 28 Wyo. 489, 206 P 152, 156 
[cit Cyc]; Hogan y, Peterson, 8 Wyo. 
549, 59 P 162. 

“Tt is not error to overrule a mo- 
tion which is not well taken as a 
whole and which asks relief to which 
the moving party is not entitled.” 
Richards v. Bingham, 65 Ind. A. 420, 
118 NE 372, 3873. 

“The motion must fit the case, or 
the court may overrule it.” Smith v. 
Brown, 8 Kan, 608. 

[a] Rule applied.—A motion 
should be so presented to the court 
that its request, or a particular re- 
quest thereof, if it contains more 
than one, may be sustained or over- 
ruled. Theretore, where a motion 
asked that a party state whether a 
certain agreement referred to was in 
writing and that he set out a copy 


Carvey, 175 Iowa 


While courts of general 
jurisdiction’* may have power to grant a rehearing 
of a motion,?® a court of special or limited juris- 
diction®® may not have such power.‘? 

[§ 161] B. Distinguished from Renewal of Mo- 
A reargument or rehearing differs from a 
renewal in the following particulars: (1) It is not 
an independent proceeding, but is always to be heard 
on the same notice and the same papers upon which 
the original motion was heard.‘§ 
the time to move has elapsed and the court has no 
power to grant leave to renew, so as to enlarge 


MOTIONS AND ORDERS 


But as has 


[§§ 157-16 


[§ 158] (4) Unnecessary Motion. A motion may 
be denied on the ground that it is unnecessary."* 

[§ 159] b. Affirmative Relief. A party opposing 
a motion may be granted affirmative relief in the dis- 
eretion of the court.’ 
affirmative relief to the adverse party upon matter 
appearing in the opposing papers which the moving 


But it is irregular to grant 


party had no opportunity to answer.7? 


XVIII. REHEARING MOTION AND REARGUMENT 


entertained.79 


(2) 


Although 


overlooked,*® or 


of the writing, and the case was not 
one where it was necessary to set 
out a copy of such writing if it ex- 
isted, the motion was properly over- 
ruled. ‘National State Bank v. Dela- 
haye, 8% Iowa 34, 47 NW 999. 

Lb] Motion to strike out a whole 
pleading will be denied if any part 
of it is sufficient. Herff, ete., Chemi- 
cal Co. v. Lackawanna Line, 78 Mo. 
A. 305. 

[ce] Joint motion (1) will be de- 
nied where all the parties joined 
therein are not entitled to the relief 
prayed for, Prescott v. Haughey, 152 
Ind. 517, 51 NE 1051, 53° NE 766; 
Jones v. Peters, 28 Ind. A. 383, 62 
NE 1019; Wines v. State Bank, 22 
Ind. A. 114, 53 NE 389; Johnson v. 
Winslow, 22 Ind. A. 104, 53 NE 388; 
McCarty v. Morgan, 2 Nebr. (Unoff.) 
274, 96 NW 489; Hogan v. Peterson, 
8 Wyo. 549, 59 P 162. (2) Where a 
motion is made by several jointly, 
it must be either sustained as to all 
or overruled as to all. Minick v. 
Huff, 41 Nebr. 516, 59 NW 795; Por- 
ter v. Sherman County Banking Co., 
40 Nebr. 274, 58 NW 721; McDonald 
v. Bowman, 40 Nebr. 269, 58 NW 704; 


Scott v. Chope, 33 Nebr. 41, 49 NW 
940. 
ee ts Neal v. Baker, (Ind.) 153 NE 

68. See supra § 150. 

69. See supra § 152. 

70. See supra § 153. 

71. Star EF. Ins:.Co. v. Godet, 34 
N. Ye Super’ 89s Hill wa Smithy 2 
HowPr (N. Y.) 242. 


72. Bennett v. Lake, 47 N. Y. 93; 
Haddock v. Haddock, 75 App. Div. 
565, 78 NYS 304; Garcie v. Sheldon, 3 
Barb. (N. Y.) 232. 


73. G&Arcie v. Sheldon, supra. 

74 See Courts § 14, 

75. See cases infra §§ 161-171. 

76. See Courts § 14. 

77. State v. Brown, 126 Wash. 175, 
218 P 9. 

78 See infra § 171. Compare in- 
Eraws, LOR 

79. See infra § 164. See also iIn- 


fra § 195. 

80. Harding v. Conlon, 146 App. 
Div. 842, 131 NYS 9038; Conlen v. 
Rizer, 109 App. Div. 5387, 96 NYS 566; 
Tucker v. Dudley, 104 App. Div. 191. 
93 NYS 355; Belmont vy. Erie R. Co., 
62 Barb. (N. Y.) 637. 

[a] Special proceeding.—Petition- 
ers having applied to the supreme 
court, at special term, for an order 
removing a trustee on the ground ot 
his insolvency and misconduct in the 
disposition of the rents and profits 
to the injury of the cestui que trust 
for life, and the same having been 


is not appealable.*°® 
ing a motion is not a proper subject for a rehear- 
ing,®! the proper remedy being a renewal of the 
motion,®? appeal when permissible®? or an applica- 
tion to vacate or modify.** 

[§ 162] C. Grounds—1l. In General. Leave to 
reargue may be granted where it appears that there 
is some decision or some principle of law which 
would have a controlling effect and which has been 


such time, yet a motion for a rehearing may be 
(3) An order denying a reargument 


An interlocutory order deny- 


that there has been a misappre- 


examined and denied upon the merits, 
afterward applied to the _ special 
term, held before another judge, for 
leave to renew the application, which 
was granted, it was held tnat the 
rules governing ordinary motions do 
not apply to special proceedings, and 
that it was in effect an application 
for a rehearing, which must be made 
in the same manner as upon a decree 
or decretal order. In re Livingston, 
34 N. Y. 555, 2 AbbPrNS 1, 32 HowPr 


20. 
In re Livingston, supra. 

[a] “Rehear,” technically speak- 
ing, is a term appropriate only to tne 
proceeding in chancery by which a 
certain class of errors in a decree or 
decretal order could, before enroll- 
ment, be corrected, but it has no ap- 
plication to orders made upon mere 
motion. These cannot be reached by 
“rehearing,” but are varied or dis- 
charged by the court on application 
by motion. Belmont v. Erie R. Co., 
52 Barb. (N. Y.) 687. 


82. See infra § 175. 
83. See infra § 162. See also in- 
fra § 199. 


_ [a] New trial of motions.—“There 
is no authority in the code for the 
new trial of a motion, but if after 
the decision of the motion it is de- 
sired to present any new facts for 
the consideration of the court, the 
proper practice is to ask for leave to 
renew the motion. [See infra § 176 
et sea.] If it is desired to review 
the action of the court upon an ap- 
peal, it is sufficient to present the 
order in connection with a bill of ex- 
ceptions containing the matter upon 
which the court based its action. a 
motion which does not ask for a de- 
cision upon an issue of fact that 
arises upon the pleadings 1s not tne 
subject of a new trial, and it needs 
little reflection to see that if every 
motion which is made in the courts 
on a trial, or with reference to an 
action, could be followed by a motion 
for a new trial of such motion, the 
case itself would he inextricably in- 
volved in the determination of these 
motions, and the final judgment in 
the action indefinitely postponed.” 
Harper v. Hildreth, 99 Cal. 265, 270, 
33 P 11038. 


84. See infra §§ 237-261. 
85. Coleman vy. Livingston, 56 N. 
Y. 658 [aff 365-N. “Y. "Super? 32) 946 


HowPr 483]; Matter of Crane, 81 
Hun 96, 30 NYS 616; Bolles v. Duff, 
56 Barb. (N. Y.) 567; White v. Mun- 
roe, 33 Barb. (N. Y.) 650, 12 AbbPr 
357; Webb v. Groom, 29 N. Y. Super. 
532; Trinity Church v. Higgins, 27 
N. Y. Super. 1 [rev on other grounds 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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hension of facts,8& but not otherwise.’? 
appear that probably there was a miscarriage of 


justice on the former hearing.*® 


Where a remedy by appeal is available, a rehear- 
ing will rarely be granted’® even in cases where 
otherwise a rehearing would be granted.°? 

A rehearing will not be 
granted to let in facts not in existence at the time 
the motion was decided;*! nor for newly discovered 
evidence;*? nor to obtain cumulative evidence; 
nor for the purpose of contradicting witnesses of 
the adverse party,®* even though the importance 
of the new evidence has only been ascertained since 


[§ 163] 2. New Facts. 


the first hearing.%® 


[§ 164] D. Time within Which Grantable. 
hearing may be granted even after the expiration 
of the time limited for moving originally,®* but not, 
it would seem, after the expiration of the time for 
appealing from the former decision.®7 


[§ 165] E. Discretion of Court. 


for a rehearing or reargument of a motion is 


MOTIONS AND ORDERS 


It must 


[22 C.F oid 


diseretion will not be interfered with on appeal 
unless applicant for the rehearing has made a show- 


ing, which, if presented on the original hearing, 


tion.®? 


vious motion.? 


A re- 


An application 


addressed to the discretion of the court,®* and such 


48 N. Y. 532]; Klipstein v. March- 
medt, 39 Misc. 794, 81 NYS 317; 
Averell v. Barber, 18 NYS 81; Ar- 
nold v. Oliver, 2 NYCivProc 457, 64 
HowPr 452; Walton v. Erwin, 36 N. 
C. 136; Howard v. McKenzie, 54 Tex. 
buy (als 

“A yreargument is granted only 
where.some question decisive of the 
ease and duly submitted by counsel 
was overlooked, or where the deci- 
sion is in conflict with an express 
statute or a controlling decision, to 
which attention was not called by 
counsel.” Banks y. Carter, 7 Daly 
CN. Y.) 417, 422. 

{a] Thus a reargument may be 
allowed: (1) Where the court or coun- 
sel overlooked an important point. 
Krom v. Levy, 4 Hun (N. Y.) 79, 6 
Thomps. & C. 253; Banks v. Carter, 
Woembal vite GNee Yo) eo SLT Weston) Vv. 
Ketcham, 39 N. Y. Super. 54; Guidet 
v. New York, 37 N. Y,-Super. 124. 
(2) Where the decision of a question 
of law was not raised or argued by 
counsel. Webb v. Groom, 29 N. Y. 
Super. 532. (3) Where the highest 
appellate court has, pending the ap- 
peal, decided the question otherwise. 
Produce Bank vy. Morton, 42 N. Y. 
Super. 124; Butterfield v. Radde, 40 
N. Y. Super. 169; Taylor v. Grant, 36 
N. Y. Super. 259; Coleman v. Livings- 


ton, 36 N. Y. Super. 231, 45 HowPr 
483. 
86. Matter of Crane, 81 Hun 96, 


30 NYS 616; Klipstein v. Marchmedt, 
39 Misc. 794, 81 NYS 317; Keller v. 
Friedman, 138 NYS 671; Arnold v. 
Oliver, 2 NYCivProc 457, 64 HowPr 
452; Walton v. Erwin, 36 N. C. 136. 

[a] Ex parte order containing 
gross errors is sufficient evidence of 
surprise to justify a reéxamination 
of the order. Walton v. Erwin, 36 
NeC.136. 

[b] Facts of prior case.—Where 
the granting of a motion was due to 
a misunderstanding of the facts of a 
prior case believed to have decided 
the same question, a reargument of 
the motion will be granted. Keller 
v. Friedman, 138 NYS 671. 

87. See cases supra notes 85, 86; 
and infra this note. : 

[a] Thus an application for the 
rehearing of a motion, made at. gen- 
eral term, to set aside an order 
granted at special term, on the 
ground that appellants failed to 
print all the papers upon appeal, and 
that copies were not served upon re- 
spondents in time for them to dis- 
cover an error in them, where it ap- 
peared that the error sought to be 
corrected was objected to, and the 
point argued on the appeal, was de- 


nied. Peo. v. Board of Apportion- 
ment, 1 Hun (N. Y.) 123, 3 Thomps. 
& C 754. 


[b] Decision not palpably errone- 
ous.—Where an assignor moved to 
set aside an ex parte order directing 
the Sale of a trademark composed of 
his name which would prevent him 
from forever using his own name in 
retrieving his fortune and would per- 
mit a stranger to use it, although not 
associated with his own business, and 
especially where before the. assign- 
ment the assignor had sold one half 
a million labels bearing the trade- 
mark to be used on the goods to be 
purchased of the assignee, a decision 
of a justice sustaining the motion 
was not so palpably erroneous as 
would permit a reargument on the 
ground that he had overlooked deci- 
sions inconsistent with his conclu- 
sion. Matter of Adams, 24 Misc. 293, 
53 NYS 666. 


8s. In re May, 49 L. T. Rep. N. S. 
770. 
89. In re Livingston, 34 N. Y. 555, 


2 AbbPrNS 1, 32 HowPr 20; Bolles 
v. Duff, 56 Barb. (N. Y.) 567; Giles 
v. Austin, 34 N. Y. Super. 540; Mc- 
Garry v. Board of Suprs., 31 N. Y. 
Super. 217; Matter of Adams, 24 Misc. 
293, 53 NYS 666. See Harper v. Hil- 
adreths |.99s Cal. .265)433 se 1103 supra 
§ 161 note 83 [a]. 

[a] Newly discovered evidence 
disclosing improper conduct.—Appli- 
cation for reargument of motion, 
previously granted, vacating award 
for alleged improper conduct of one 
of arbitrators, made on ground of 
newly discovered evidence, was not 
waived by appeal from order vacat- 
ing arbitration. In re Friedman, 123 
Mise. 809, 206 NYS 410. 

90. See cases supra this section. 

[a] Rehearing or appeal.—A mis- 
take of the judge in deciding all* the 
questions raised by a petition instead 
of ordering a reference of some of 
them as intended by agreement of 
counsel is to be corrected by rehear- 
ing and not by appeal. Herbert v. 
Smith, 6 Lans. (N. Y.) 493. 

91. In re Livingston, 34 N. Y. 555, 
2 AbbPrNS 1, 32 HowPr 20; Peo. v. 
Cohocton Stone Road, 25 Hun (N. Y.) 
13; Wright v. Terry, 24 Hun (N. Y.) 
228) Bolles w. Duff,56 (Barbs CN. Y.) 
567; Webb v. Groom, 29 N. Y. Super. 


32. 

[a] Thus, where a motion to va- 
cate an order of arrest and attach- 
ment was granted upon affidavits dis- 
proving any fraudulent intent on the 
part of the party arrested a reargu- 
ment of such motion will not be 
granted merely upon the ground that 
certain subseguent acts of defendant 
tend to establish the alleged fraud. 
The only remedy under such circum- 
stances is to make a fresh applica- 
tion for the provisional remedies 
founded upon the new facts. Webb 


would have entitled him to a favorable: determina- 
But the power to grant a rehearing or re- 
argument cannot be arbitrarily exercised,! and if 
the judge grants it on insufficient grounds his action 
constitutes reversible error.” 
ing a motion for a rehearing that the moving party 
joined in asking for the relief granted on the pre- 


It is ground for deny- 


[§ 166] F: Procedure for Obtaining—1. In Gen- 
eral. A rehearing can be had only upon leave being 
obtained from the court.* 
tion of the application for rehearing the original 
motion or rule continues in force. Where the argu- 
ment of a motion for leave to reargue involves the 
reargument itself, the motion for leave to reargue 
may be combined with the notice of reargument.® 

On an order to show cause’ to obtain a modifica- 
tion of an order the court has power to rehear 


Pending the determina- 


v. Groom, 29 N. Y. Super. 532. 

92. %In re Livingston, 34 N, Y. 576, 
2 AbbPrNS 1, 32 HowPr 20. 

93. In re Livingston, supra. 

$4 In re Livingston, supra. 

95. In re Livingston, supra. But 
see In re Friedman, 206 NYS 410 
supra § 163 note 89 [a]. 

96. Bowman vy. Sheldon, 7 N. Y. 
Super. 657, 10 NYLegObs 339. 

97. See Megary v. Shipley, 72 Md. 
33, 19 A 151; and cases infra this 
note. 

[a] Intervening decision of higher 
court.—The power to grant a rehear- 
ing or reargument of a motion is not 
exercisable after the expiration of 
the time for appealing from the for- 
mer decision for the purpose of cor- 
recting an error of law disclosed for 
the first time by a subsequent de- 
cision of a higher court. Klipstein 
v. Marchmedt, 39 Mise. 794, 81 NYS 
317; Matter of Silliman, 38 Misc. 226, 
TW INNS 267. 

98. Fleischmann vy. Stern, 90 N. Y. 
110; Matter of Crane, 81 Hun 96, 30 
NYS 616; Bumpus v. Anderson, 49 
Misc. 417, 99 NYS 826; Klipstein v. 
Marchmedt, 39 Misc. 794, 81 NYS 
317; Jordan v. Board of Education, 
14,Misce..4149.-35 NYS) 247-25 NY Civ 
Proc 89, 2 NYAnnCas 244; Holmes vy. 
Rogers, 2 NYS 501. 

99. Holmes v. Rogers, supra. 

1. In re Livingston, 34 N. Y. 555; 
Klipstein v. Marchmedt, 39 Misc. 
794, 81 NYS 3817. 

2. See cases supra note 1. 

3. Dillard v. Canyon First Nat. 
Penk, OLCiin (TEX, Cini A.) 43. SV, 
682. 

4. Bolles v. Duff, 56 Barb, (N. Y.) 
567; Holmes v. Rogers, 2 NYS 501; 
rere Mayi249u" To Tor oRepy GNaas: 


5. Van Vliet v. Conrad, 95 Pa. 494. 
[a] Motion for new trial.—Where 
a motion for the reargument of a 
rule for a new trial is made on the 
same day on which the rule is dis- 
charged, it continues the rule and 
the judgment cannot be entered on 
the verdict. Van Vliet v..Conrad, 95 
Pa. 494. But compare Louisville 
Rock, ‘ete.,, Cou 0¥., Kerr,, (8) Ky, “12 
(where it was held that there 1s no 
authority for a motion to rehear a 
motion for a new trial, and that 
therefore such motion cannot enlarge 
the period during which the court 
has power over its orders; that a mo- 
tion for a new trial suspends the 
judgment, but that a motion to set 
aside an order overruling a motion 
does not). See generally New Trial 
[29 Cye 1028]. 
ES. Bolles vy. Duff, 56 Barb. (N. Y.) 
7. Order to show cause generally 
see supra §§ 69-77. 


516 [42 C.J.] 
the motion on which it had been granted and 
change its original determination.® 

[§ 167] 2. Before What Court or Judge. The ap- 
plieation for a rehearing is properly made to a court 
held by the judge making the decision.® 

[§ 168] 3. Motion Papers.‘° The motion asking 
for leave to rehear and reargue a motion may, it 
has been said, be made either on the original 
papers" or upon those and additional papers served 
for the purpose.’” 

[§ 169] 4. Setting Aside Original Order. If the 
motion has been already decided, it seems that the 
order must first be opened or set aside,?® and it 
has been held that a motion once overruled can- 
not be called up for rehearing by the defeated party 
until upon proper notice to his adversary the order 
has been set aside.‘ 

[§ 170] G. Subsequent Hearing of Original Mo- 


MOTIONS AND ORDERS 


[§§ 166-173 


tion—1. In General. While an actual rehearing and 
reargument of the motion may and sometimes should 
be had after leave obtained for that purpose,!® 
frequently no actual reargument is had, as the argu- 
ment on the motion for rehearing often practically 
amounts to a reargument of the original motion.1® 

[§ 171] 2. On What Papers.’ The rehearing 
and reargument of the original motion, after leave 
obtained therefar,'® should be had upon the origi- 
nal papers only,!® it beimg immaterial which party 
asked for the rehearing;?° and it is in this respect 
that reargument differs from renewal which may 
be upon the same or new papers.*+ 

The matter is heard anew precisely as if it had 
never been heard or argued before and as if the 
principal or original motion on all the papers then 
presented had then for the first time been made.*? 


XIX. WITHDRAWAL OF MOTION 


[§ 172] A movant may countermand a notice of 
motion or withdraw a motion?® for which leave of 
court may be given;*4 but this can be done ‘only 
upon payment of the costs of the motion,” although 
payment of costs has been held unnecessary as a 
condition precedent to withdrawal where the motion 
was for two distinet purposes and one part only 
was withdrawn leaving the other part pending.?® 
It has been held, however, that a notice of motion 
eannot be so countermanded as to deprive the other 
‘party of the right to attend and have the motion 
dismissed with costs;?7 but that, where the object 
of a motion is effected without bringing it on, the 


party will not be charged with costs if he counter- 
mands the notice.2? When a party coneludes that 
his motion is defective or insufficient, he should 
apply for and obtain leave to withdraw”? or 
amend®° it. : 

Where a previous motion is pending, a second 
motion for the same relief will not be permitted 
in the absence of leave to withdraw the first motion 
or the payment of costs thereof,*! and a statement 
in the notice of the second motion that the first 
motion is withdrawn is unavailing.®? 

Notice to the adverse party is not necessary 
where the motion is withdrawn by leave of court.#* 


XX. ABANDONMENT OR WAIVER OF MOTION 


{§ 173] Failure to make a motion at the time 
named in the notice is a waiver of the right to make 
8. Matter of National Gramophone 


gument on the ground that there isa 


it under that notice.2* So also, where the moving 
party, before the determination of the motion, pro- 
party whose motion was denied or 


Corp., 87 App. Div. 76, 83 NYS 1087. 

9. Arnold v. Oliver, 2 NYCivProc 
457, 64 HowPr 452; Matter of Crane, 
81 Hun 96, 30 NYS 616, 1 NYAnnCas 
148. But see Averill v. Barber, 18 
NYS 80, 81 (holding that a motion 
for rehearing might be made at the 
special term for the hearing of non- 
enumerated motions notwithstanding 
the justice who denied the original 
motion was not presiding, but the 
motion should not be then consid- 
ered; the proper course in such a 
case is to refer the application to 
the justice who heard the original 
motion, or defer its hearing until he 
presides at special term). 

10. On rehearing of original mo- 
tion see infra § 171. 

1l. Matter of Crane, 81 Hun 96, 
30 NYS 616, 1 NYAnnCas 148; Ar- 
nold v. Oliver. 8 NYCivProc 457, 64 


HowPr 452. See Hauser v. Herzog, 
LATS App Dy more abo S INGYESi Siolg 
(where it was held that a motion 


for reargument of a motion must be 
based on the ofiginal papers). 

fa] Entry of a final order grant- 
ing a motion for a new trial on the 
minutes does not prevent the judge 
from listening upon the same papers 
to a rehearing on application of the 
defeated party, and making an order 
vacating the former final order, and 
deciding the motion the other way 
by denying it. Herzig v. Metzger, 62 
HowPr (N. Y.) 355. 

12. Arnold v. Oliver, 2 NYCivProc 
457, 64 HowPr 452. 

Low Belmont ev.  Lnier iy Co. so 
Barb. (N. Y.) 637. 

14. Townsend v. Wisner, 62 Iowa 
672, 18 NW 304. 

15. Bolles v. Duff, 56 Barb. (N. Y.) 
567, 574. ; 

“Where the court grants a rear- 


decision or principle of law which 
has been overlooked and which would 
have had a controlling effect, or that 
there has been a misapprehension of 
fact, without having heard counsel 
either as to the soundness or extent 
of the principle of law, or as to the 
controlling effect of the principle, de- 
cision or misapprehension of facts, 
then the reargument should be had, 
in order to allow counsel to be 
heard on those points.” Bolles v. 
Duff, supra. 

16. Bolles v. Duff, supra; Strom- 
berg v. Di Salvo, 38 Misc. 139, 77 
NYS 102. 

“It generally happens that the ar- 
gument of the motion for leave to 
reargue involves the reargument it- 
self. In such cases it is of course 
an unnecessary waste of time and 
laboft, after granting the motion for 
leave, to hear counsel again on the 
reargument, for the bare purpose of 
having them again go over the same 
reasoning and citations which they 
have addressed to the court.” Bolles 
v. Duff, supra. 

17. On motion for leave to rehear 
see supra § 168. 

18. See supra § 166. 

19. Akerly v. Vilas, 1 F. Cas. No. 
120, 3 Biss. 332; Matter of Blackwell, 
48 App. Div. 230, 62 NYS 793; Se- 
letsky v. Third Ave. R. Co., 44 App. 
Div. 632, 60 NYS 405; Matter of 
Crane, 81 Hun 96, 30 NYS 616; Peo. 
v. Cohocton Stone Road, 25 Hun 
(N. Y.) 13; Wright v. Terry, 24 Hun 
(N. Y.) 228; Bolles v. Duff, 56 Barb. 
(N. Y.) 567; Webb v. Groom, 29 N. Y. 
Super. .532; Klipstein v. Marchmedt, 
39 Mise. 794, 81 NYS 317; Knowlton 
v. Bowrason, 8 Cow. (N. Y.) 135. 

20. Belmont v. Erie R. Co. 52 
Barb. (N. Y.) 637 (whether it is the 


the party moved against who asks 
the favor, if proper cause exists, the 
practice is the same). 

21. Peo. v. Mercein, 3 Hill (N. Y.) 
899, 38 AmD 644. 

Renewal of motion see infra § 197. 

22. Belmont v. Erie R. Co. 52 
Barby GNE.YD63 

23. Kjellander v. Kjellander, 92 
Kan. 42, 139 P 1013; Jensen v. Bar- 
bour, 12 Mont. 566, 31 P 592; Hoover 
v. Rochester Printing Co., 2 App. Div. 
11, 37 NYS 419. 

24. Jensen v. Barbour, 12 Mont. 
566, 31 P 592; Walkinshaw v. Perzel, 
30 N. Y. Super. 606, 32 HowPr 310. 

25. Hoover v. Rochester Printing 
Co. 2 App. | Divaaly 37) ANS oe 
Walkinshaw v. Perzel, 30 N. Y. Super, 
606, 32 HowPr 310. 

26. Walkinshaw v. Perzel, supra. 

[a] Rule applied to a motion for 
leave to add parties defendant and 
for an injunction and_ receiver. 
Walkinshaw v. Perzel, 30 N. Y. Su- 
per. 606, 32 HowPr 310. 

27. Bates v. Jaines, 8 N. Y. Su- 


per. 668. 

28. Lisher v. Parmelee, 1 Wend. 
GNP YR) 22. 

29. Kjellander y, Kjellander, 92 


Kan. 42, 139 P 1013. 
30. Kjellander vy. Kjellander, 
pra. 
Por ayia 4 generally see supra 
31. Hoover vy. Rochester Printing 
Co., 2 App. Div. 11, 37 NYS 419. 


su- 


32. Hoover v. Rochester Printing 
Co., supra. : 
33. Jensen v. Barbour, 12 Mont. 


566; 30 -P 5592. 
34. Ala.—Adair v. Feder, 133 Ala. 

620, 32 S 165. 
lowa.—Hoops v. 


Culbertson, 17 
Iowa 305. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


2 173-175] 


ceeds in the actiOn in a manner inconsistent with 
the object of the motion, the latter is waived,*° 
an inconsistent motion in the cause,** 
by filimg an answer after having made a motion to 
therein,** 
to trial on the merits,** by serving an order extend- 


as by making 


strike out irrelevant matter 


MOTIONS AND ORDERS | 


Presumption. 
by going 


ing his own time to answer after having made a } 


XXI. 


the general rule is that, 


[§ 175] A. In General. 


or set aside, 


Although either party 
dissatisfied with an affirmative order made on the 
decision of a motion may on a proper showing make 
application to have the order amended, modified, 
as the case may be,°? a 
of the motion, so-called, is the remedy usually avail- 


‘frenewal?’’ 


: [42° CoJ.] 517 


motion to correct complaint®® or by taking some 
step in the cause, before the hearing of the motion, 
which renders the motion unnecessary.?° 


Where no ruling appears to be 


made upon a motion the presumption is, unless it 
otherwise appears, that the motion was waived.*t 


QUASHING OR DISMISSAL OF MOTION 


[§ 174] While it has been held that the proper 
practice in some jurisdictions is, in the case of an 
unauthorized motion, to strike it from the files,* 
since no question is pre- 
sented for deeision by a motion to dismiss, quash, 
or strike out another motion*® or by a demurrer 


XXII. RENEWAL OF MOTION“ 


been denied,°*+ and, it has been said, a motion may 
be renewed without first formally setting aside or 
vacating the order denying the original motion.®? 
The general rule is that, where the decjsion or order 
denying a motion is of such a character as to have 
the effect of res judicata,®°* the motion cannot be 


to a motion,*4 such a motion or demurrer is con- 
sidered as frivolous and superfluous*® and is not a 
proper practice,*® especially where the court has 
acted on the other motion;** but the granting of 
such a motion will be considered tantamount to 
overruling the original motion.#® 


able to the dissatisfied movant whose motion has ; renewed;°* but, on the other hand, that if the de- 


Ky.—Elliott County v. Kitchen, 14 
Bush 289. See Foster v. Wade, 4 
Mete. 252. 

Or.—Harju v. Anderson, 111 Or. 
SL 49225 D100 61101. feitdqCy ec]. 

Ont.—Jordan v. Gildersleeve, 26 
WRC. eQoUss 3.6.h 

[a] Presumption of waiver arises 
when a motion is not called to the 
court’s attention. Harju v. Anderson, 
i tyOr 41455225) P1100, 00101 efeit 
Cyc]. 

{b] After a motion has been made, 
the moving party is not permitted to 
abandon it by not having it entered, 
without notice to the other party. 
Stille v. Wood, 4-N, J..L. 187. 


35. Ill—Stein v. Chicago, etc, R. 
Co., 41,Til...A. 38: 

Ky.—Com. v. Marks, 2 Duv. 387; 
Kentucky Cent. R. Co. v. McGinty, 
9 KyL 356. 

Mass.—Brow v. Norton, 167 Mass. 
472, 45 NE 933. 


Mo.—Hof v. St. Louis Transit Co., 
213 Mo. 445, 111 SW 1166. 

N. Y.—Goch v. Marsh, 8 HowPr 
439. 

Wash.—Port Townsend v. Lewis, 
34 Wash. 413, 75 P 982. 

Wis.—Franke v. Neisler, 97 Wis. 
364, 72 NW 887. 

Que.—Société d’Administration Gen, 
v. Heroux, 18 Que. Pr. 179. 

[a] Proceedings not operating as 
abandonment.—(l) The right to move 
for a new trial is not waived by a 
withdrawal of the motion pending 
a motion for judgment non obstante 
veredicto, as the two motions do not 
lie together and the motion for judg- 
ment comes first. Stein v. Chicago, 
etc., R. Co., 41 Ill. A. 38. (2) A motion 
to aguash a defective delivery bond is 
not waived by suing out execution on 
the bond, it amounting only to an 
admission of law which was not bind- 
ing. Morehead v. Prather, Ky. Dec. 
135. (3) A motion to dismiss the 
action on the ground that plain- 
tiff has not filed a declaration or bill 
of particulars is not waived by sub- 
Sequently filing an answer expressly 
stating that defendant does not 
waive the motion. Brow v. Norton, 
167 Mass. 472, 45 NE 933. (4) An 
appeal from an order denying a mo- 
tion to vacate an attachment will not 
be dismissed because appellant 
moved to réduce the amount for 
which the attachment was granted, 
as the two remedies are not incon- 
sistent. Sulzbacher v. Cawthra, 14 
Misc. 544, 35 NYS 1118. 

36. Kentucky Cent. R. Co. v. Mc- 
ginty, 9 KyL 356. 

37. Goch v. Marsh, 8 HowPr (N. 


a) 4802 

38. -Com. v. Marks, 2 
387; Franke v. Neisler, 97 Wis. 364, 
72 NW 887. 

[a] Rule applied.—(1) When par- 
ties appear to a motion and agree to 
set the hearing of it for a certain 
day, and then go to trial on the 
merits without objection, they will 
be considered to have waived all pre- 
vious irregularities. Com. v. Marks, 
2 DuVves, Gy.) 133i. (2). Where an 
affidavit for change of venue was 
presented signed by only one of de- 
fendants and the judge suggested 
that the others should join therein, 
and the attorney thereupon destroyed 
the affidavit and proceeded to trial, 
his conduct was held to be an aban- 
donment of the application. Franke 
v. Neisler, 97 Wis. 864, 72 NW 887. 

39. Restorff v. Ehrich, 1 NYMonth 
LBul 33. 

40. Hof v. St. Louis Transit Co., 
213 Mo. 445, 111 SW 1166; Goch v. 
Marsh, 8 HowPr (N. Y.) 439. 

41. Cook v. Smith, 50 Iowa 700. 

42. Andersen v. Napa County Su- 
per. Ct., 187 Cal. 95, 200 P 963. 

43. Wabash R. Co. v. Gary, 191 
Ind. 394, 132 NE 7387; German Sav. 
penis v. Cady, 114 Iowa 228, 86 NW 
1th 

[a] Overruling of a motion to 
quash another motion does not neces- 
sarily pass upon the question 
whether the original motion was a 
proper one or was filed in season. 
German Sav. Bank v, Cady, 114 Iowa 
228, 86 NW 277. 

44. Wabash R. Co. v. Gary, 191 
Ind. 394, 1382 NE 7387 [cit Knowlton 
v. Dolan, 151 Ind. 79, 82, 51 NE 97; 
Sidener v. Coons, 83 Ind. 183, 187; 
Conway v. Day, 79 Ind. 318, 319]. 

45. Fidelity, etc. Co. v. Hall, 74 
Ind. A. 115, 128 NE 702. 

46. Cal.—Lang v. San Francisco 
Super. Ct., 71 Cal. 491, 12 P 306, 416. 
jeelee Wier v. Bradford, 1 Colo. 


Ind.—Clause Printing Press Co. v. 
Chicago Trust,ete., Bank, 148 Ind. 
680, 48 NE 245; Long v. Ruch, 148 
Ind. 74, 47 NE 156; Blemel v. Shat- 
tuck, 133 Ind. 498, 33 NE 277; White 
v. Morgan, 119 Ind. 338, 21 NE 968; 


Johnson y. Moore, 112 Ind: 91, 13 
NE 106. 
Iowa.—State v. Carvey, 175 Iowa 


344, 154 NW 931; German Sav. Bank 
v. Cady, 114 Iowa 228, 86 NW 277. 
Nev.—Buehler vy. Buehler, 38 Nev. 
ee 15d, B 44,045 [eit Cye],. 
Y.—Peo. v. New York Cent., etc., 
15% pai 28 Hun 543; Matter of Van 
Ness, 21 Misc. 249, ‘47 NYS 702. 


. 


Pa.—Newlin v. Armstrong, 8 Wkly 


Duv. (Ky.) | NC 255 


Pepe se peat v. Young, 1 Wash. T. 
oa. 

Wyo.—North Laramie Land Co. v. 
Hoffman,.27 Wyo. 271, 195 P 988; 
Dae v. Fillmore, 12 Wyo. 72, 73 P 
pede eee en V., uarue, 7:16, Quel Pr: 


[a] A rule to strike off a rule to 
show cause will not be entertained, 
as the objections may be heard on 
the argument of the principal rule. 


Newlin v. Armstrong, 8 WklyNC 
(Pa.) 255. 
[b] So far as enumerated motion 


is concerned, the only mode of pro- 
curing its denial or: dismissal is to 
notice it for argument and bring it 
to a hearing, where a proper order to 
stay proceedings is in force. Everitt 
v. Wood, 7 Cow. (N. Y.) 414. 

47. Goldfield Cons. Milling, etce., 
Co. v. Old Sandstorm Annex Gold 
Min. Co., 88 Nev. 426, 150 P 313. 

48. Lang v. San Francisco Super. 
Ct., 71 Cal. 491, 12 P 306, 416; Long 
v. Ruch, 148 Ind. 74, 47 NE 156; 
Blemel v. Shattuck, 133 Ind. 498, 33 
NE 277; White v. Morgan, 119 Ind. 
338, 21 NE 968; Reid v. Fillmore, 12 
Wyo. 72, 73 P 849. 

49. Of motion to compel making 
of affidavit see supra § 110. 

Reargument or rehearing distin- 
guished see supra § 161. 

50. See infra §§ 237-261. 

51. See infra this section. 

[a] Motion to vacate an order de- 
nying a motion is in effect a renewal 
of: the former motion. Mitchell v. 
Allen, 12 Wend. (N. Y.) 290 [expl 
Standard v. Williams, 10 Wend, (N. 
Ys) 599]. 

52. Kluver v. Middlewest Grain 
Co., 44 N. D. 210, 173 NW 468. See 
Fisk v. Hicks, 29 S. .D.. 399.137, NW 
424, AnnCas1914D 971. But compare 
Mills v. Morris, 150 Wis. 277, 136 NW 
556 (where it was said that a second 
and third motion to join additional 
parties could be properly denied, 
where a final order denying the first 
motion remained and no motion was 


made to vacate, modify, or set it 
aside). 
53. See infra § 276. 
Ps Cal.—Ford yv. Doyle, 44 Cal. 
oO. 


Ga.—Farmer vy. Baird, 35 Ga. A. 
208, 132 SE 260. 

Mich.—Great Hive L. M. v- Su- 
preme Hive L. M. W., 129 Mich. 324, 
88 NW 882. 

Nebr.—Sheibley v. Cooper, 79 Nebr. 
232, 236, 112 NW 3868, 118 NW 626. 
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cision or order is not res judicata,®®> the motion 
may, on a proper showing,** be renewed and the 
former denial will be no absolute bar to granting 
the relief upon the second application,®*? although 
this usually cannot be done without first obtaining 
leave of court to renew the motion.*® 

Denial of a motion by default of the moving [§ 
party is no bar to its renewal, if the default is 


excused.°? 


Denial of a premature motion is no bar to its 
renewal when it is not premature.®° 

Pendency of an undetermined motion is a bar to a 
subsequent motion for the same relief;°' but this 
rule is inapplicable where the original motion has 


lapsed or been abandoned.* 
Stipulation to abide event. 


~ 


N. Y.—Amsinck v. 12 
ie 573. 
..C.—Henry v. Hilliard, 120 N.C. 
41, “27 SE 13%. 
302 ‘Obs 


Oh.—Catalano v. 
Cir. Tt. 583. 
Okl.— Rogers _ v, McCord-Collins 
Mercantile Co., 19 Okl. 115, 91 P 864. 
Wa s.—Mills v. Morris, 150 Wis. 277, 


Northrup, 


Amato, 


136°NW 556. 

Sask.—Covert v. Janzen, 1 Sask. 
L. 424, 

{a4 Motions resulting in appeal- 


able orders but from which no appeal 

was, taken cannot be renewed. Henry 
v. Hilliard, 120 N. C. 479, 27 SE 130; 
Allison v. Whittier, 101 iNGEC? 490, 8 
SE 338; Moore v. Grant, 92 N. C. 316; 
Roulhac v. Brown, 87 N. C. 1; Mabry 
v.,Henry, 83 N. C. 298; Sanderson v. 
Daily, Coenen. One Jones v. Thorne, 80 
N. G 72. See Mills v. Morris, 150 
Wis, 277, 136 NW 566 (where the 
order denying the first motion was 
considered final). 

[b] In Quebec, where a judge in 
chambers discharged a summons to 
set aside a final judgment, it was 
held that an application to the court 
for the same purpose must be by way 
of appeal from the order, not-as an 
original motion, and that all the pa- 
pers filed on the application in cham- 


bers must be brought before the 
court. yegert Ve Corpert, 26) Ui Cs; 
OnE: 


aecnlapis final orders see Appeal 
and Error §§ 256-439 

55. See infra § 276. 

56. So said in Cilley v. Limerock 
RR, Corrib Mer*332; 99 JA’ 17. ‘See 
also infra §§ 176-187. 

67, U. S:—Akerly “v. -Vilas, 1° F. 
Cas. No. 1:20; 3, Biss: 332° 

Cal.—Andersen v. Napa County 
Supers Ct'8 7 1Cal 95, 2008 & 19.688 
Johnston v. Brown, 115 Cal. 694, 47 
P 686; Kenney v. Kelleher, 63 Cal. 
442; Bowers v. Cherokee Bob, 46 Cal. 
279; Ford v. Doyle, 44 Cal. 635; John- 
son y. Nelson, 43 Cal. A. 118, 184 P 
501. 

Colo.—Reeves v. Best, 13 Colo. A. 
226, 56 P 985. 

Ida.—Dellwo vy. Petersen, 34 Ida. 
697, 203 P 472. 

Ind.—Tecumseh Coal, ete., Co. v. 
Buck, 192 Ind. 122, 135 NE 481. 

Kan.—Bethany Hospital Co. v. 
Hale, 69 Kan. 616, 77 P 537; Benz v. 
Hines, 3 Kan. 390, 89 AmD 594. 

La.—Harlan v. White, 18 La. Ann. 
399. 

Me—McCluskey’s App., 116 Me. 
219, 100A: 977; net ies Limerock R. 
Co,, 115 Me. 382, 99 A 

Mass.—Cinamon vy. ae Louis Rub- 
ber .Co., 229 Mass. 33, 118 NE 327. 

Mich.—Johnson v, Johnson, Walk. 


24 
Minn.—Stacy v. Stephen, 78 Minn. 
480,81 NW 391. 
Miss.—Johnson y. Success Brick 
Mach, Co., 104 Miss. 217, 61 S 178, 


Where the party has 
stipulated to abide the event of a pending motion, 
-it cannot be renewed®*? even where it was denied 


-borough Rapid Transit Co., 


MOTIONS AND ORDERS 


a. In General. 


state of facts. 


62 S 4. 
Mo.—Wechsletr v. Davis, 
A. 570, 239 SW 554. 
Mont.—State v. Lewis and Clark 
County First Judicial Dist. Ct. 50 
Mont. 441, 147 P 616; State v. Lewis 
and Clark County irst Judicial 


209 Mo. 


Dist. Cty 50) Mont. §435: 147. 6£4; 
Jensen v. Barbour, 12 Mont. 566, 31 
B59 2. 

Nebr.—Hershiser v. Delone, 24 


Nebr. 380, 38 NW 863. 

Nev.—Vickers v. Vickers, 45 Nev. 
es 199) “PFO 202 emo 2s 

ING SY4 —Baum v. Stockell, 168 App. 

Div. 286, 153 NYS 1004; Barkley v. 
New York Cent., ete., R. Co., 42 App. 
Diy. 597, 59 NYS 742 [app dism 
161. N. -Y. 647 mem, 57 NB 1103 
mem]; “Belmont -v. Erie R,. Co., 52 
Barb. 687; White v. Munroe, 33 Barb. 
650, 12 AbbPr 357; Smith v. Spalding, 
26° No Y. Super. 615)30" How Pr 339); 
Continental Securities Co. v. Inter- 
118 Mise. 
11, 198 NYS 892 [aff 200 App. Div. 
794, 198 NYS 903) (aff 235 Nw Y. 133, 
189 NE 216)]; Adams v. Bush, 3 
AbbPrNS 112; Wentworth v. Went- 
worth, 51 HowPr 289; Simpson v. 
Hart, 1 Johns. Ch. 91 [rev on other 
grounds 14 Johns. 63]. 

N. C.—Allison v. Whittier, 101 N. 
C. 490, 8 SE 338. 

N. D.—Kluver v. Middlewest Grain 
Co., 44 N. D. 210, 173 NW 468; Clop- 


ton v. Clopton, 10° N.'D. 569, 88 NW 
562, 88 AmSR 749. 
Pa.—Brown v. O’Brien, 4 PaLJ 


454. 

S. C.—Steele v. Charlotte, RR: 
Coveligussi@w sade 

S. D.—Fisk v. Hicks, 29 S. D. 399, 
137 NW 424, AnnCas1914D yaks 

Tex.—Holmes v. Coalson, (Civ. A.) 
178 SW 628. 


etc., 


Utah.—Stockyards Nat. Bank v. 
Bragg, 245 P 966. 
Wis.—Day v. Mertlock, 87 Wis. 


577, 58 NW 1087; Corwith v. 
Bank, 11 Wis. 430, 78 AmD 719. 

Wyo.—Hall Oil Co. v. Barquin, 33 
Wyo.'92, 237 PR 255. 

Man.—Standall y. Standall, 22 
ere 591, 7 DomLR 671, 3 WestWkly 
402. \ 

[a] Motion which does not involve 
a substantial right, and the decision 
of which is not subject to appeal, 
may be renewed as subsequent events 
require. Allison vy. Whittier, 101 N. 
C. 490, 8 SE 388; Sanderson vy. Daily, 
SSN Ce 67. 

; See infra § 276. 

59. Porboner v. Miller, 97 Misc. 
376, 161 NYS 306; Bowman vy. Shel- 
don, 7 N. Y. Super. 657, 10 NYLegObs 


339. 
Johnson v. Nelson, 438 Cal, A. 


State 


60. 
Poe S'4oNes 50st 

61. Hoover v. Rochester Printing 
Conn 2? Appr Diver lat. coi. INGvastealo. 

[a] Thus, during the pendency ot 
a motion to strike out a defense as 


Effect of proceeding without leave. 
to renew a motion in a case where leave is neces- 
sary’? is a sufficient ground for denying the renewed 
motion,“ and it has been held to be reversible 
error to grant such a motion,’? but if the order 
is granted it is not void,’* because the rule re- 


[§§ 175-176 


without prejudice.®* 

Mere omission to enter an order does not of 
itself give the opposite party a right to renew the 
same question by a fresh motion,®® since the au- 
thority of the decision is equally binding whether 
an order is entered or not.®® 
176] B. Leave To Renew—1. Necessity for— 


The necessity for obtaining leave 


to renew a motion depends on the reasons for which 
the renewal is sought,°* usually whether the re- 
newed motion is based on the same®® or on a new®?® 


Want of leave 


sham, plaintiff cannot make a second 
motion to strike out the same defense 
because defendant has not complied 
with an order requiring it to be made 
more definite and certain. Kellogg 
v. Baker, 15 AbbPr (N. Y.) 286. 

62. Standall v. Standall, 22 Man. 
591, 7 DomLR 671, 3 WestWkly 402. 

63. Smith v. Van Patten, 2 HowPr 
CN X31 2.3'5. 

64. Smith v. Van Petten, supra. 

Denying motion “without preju- 
dice” see infra § 192. 

65. Wheeler v. Falconer, 30 N. Y. 
Super. 45; Peet v. Cowenhoven, 14 
AbbPr (N. Y.) 56. See Hall v. Em- 
mons, 32. N. Y. Super. 396, 8 AbbPr 
NS 451, 39 HowPr 187 [rev on other 
grounds 9 AbbPrNS 370]. 

66. Wheeler v. Falconer, 30 N. Y. 
Super. 45. 

Failure to enter order see 


§ 218. : 

See infra §§ 177-187. 
See infra § 177. 
See infra § 181. 
See infra §§ 177-187. 
Cal.—Tyrrell v. Baldwin, 78 
. 470, 21 P 116; Reed v. Allison, 
54 Cal. 489; Bowers v. Cherokee Bob, 
ee 279; Ford v. Doyle, 44 Cal. 

Mo.—Wechsler v. Davis, 209 Mo. A. 
570, 239 SW 554. 

N. Y.—Hayward v. Wemple, 152 
App. Div. 201, 136 NYS 629 [app dism 
206% No “¥:~ 692) “mem; 99 SINE 108 
mem]; Bellinger vy. Martindale, 8 
HowPr 113. But see Butts v. Bur- 
nett, 6 AbbPrNS 302 (where it was 
held that a motion should not be de- 
nied merely on the ground that a 
motion of the same nature has al- 
ready been made and denied, if new 
facts are proved on the second mo- 
tion such as would be ground for 
giving leave to renew). 


infra 


S. D.—Jeansch ‘v. “hewis,’1 Si D: 
609, 48 NW 128. 
Wis.—Hoppe v. Chicago, ete, R. 


Co., 61 Wis. 357, 21 NW 227; Moll v. 
Benckler, 28 Wis. 611; Branger v. 
Buttrick, 28 Wis. 450. 

72. Melville v. Matthewson, 49 N. 
Y. Super. 388; Hall’ v. Emmons, °32 
N. Y. Super. 396, 8 AbbPrNS 451, 39 
HowPr 187 [rev on other grounds 9 
AbbPrNS 370]; Kalichman v. Nad- 
ler, 34 Misc. 809, 68 NYS 396; Cham- 
berlain v. Dumville, 21 NYS 827; 
Pierce v. Kneeland, 9 Wis. 23. 

Decisions reviewable on appeal 
generally see Appeal and Error §§ 
129-463. 

Ve.  Riges v. Pursell, 74 Ne Y. 3s 
White v. Munroe, 33 Barb. (N. Y.) 
650, 12 AbbPr 357; Tone v. Brace, 
Clarke CN. Y.) 503 [aft 11 Paige 566]. 
But see Dollfus v. Frosch, 5 Hill (N. 
Y.) 493, 40 AmD 368 (where an or- 
der made without previous applica- 
tion for leave to renew was held to 
be irregular, but under the special 
circumstances of the case it was per- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ 


Ps 


quiring leave to renew is merely one of practice and 
may be disregarded by the court.74 

_ [§ 177] b. ‘Renewal on Same State of Facts— 
(1) In General. Notwithstanding the decision of a 
motion may not operate strictly as res judicata,’® 
it will ordinarily be considered as conclusive to 


mitted to stand, upon payment of 
costs). 

_ ta] Rule applied, although the 
judge stated in the bill of exceptions 
or otherwise that the first order was 
made without prejudice and_ inad- 
vertently made to appear as absolute. 
ay ae v. Heenig, 46 Wis. 361, 1 NW 


74. See infra § 181. 


Leave implied from hearing and 


determination of second motion see 
infra § 194. 

75. See infra § 276. 

76. U. S—Mobile Gas Co. v. Pat- 
terson, 288 Fed. 884; In re Brockway, 
23 Fed. 5838, 21 Blatchf. 136. 

Cal.—Wheeler v. Eldred, 137 Cal. 
37, 69 P 619; Hellings v. Duvall, 131 
Cal, 618, 638 P1017; Ford yv. Doyle, 
44 Cal. 635. 

Colo.—Reeves v. Best, 13 Colo, A. 
225, 56 P 985. 

Ga.—Farmer v. Baird, 35 Ga, A. 
208, 182 SE 260. 

Ida.—Dellwo v. Petersen, 34 Ida. 
697, (2038) P 472. 


Ill.—Peo. v. Gibbons, 161 Ill. 510, 
44 NE 282. 

Ind.—Tecumseh Coal, ete. Co. v. 
Buck, 192 Ind. 122, 135 NE 481. 

Iowa.—Barkdull y. Callanan, 33 


Iowa 391. 

Kan.—Adams v. Lockwood, 30 Kan. 
373, 2 P 626; Benz v. Hines, 3. Kan. 
390, 89 AmD 594. 

La,—Levy v. Levy, 107 la. 576, 
32 S 117; Harlan v. White, 18. La. 
Ann. 399. 

Mich.—Johnson v. Johnson, Walk. 
309. 

Minn.—Stacy v. Stephen, 78 Minn. 
480, 81 NW 391; Griffin vy. Jorgenson, 
22 Minn. 92. 

Miss.—Johnson v. 
104 Miss. 217, 


Success’ Brick 
CLS E78, 


90 AmD 457; State v. Buckner, 207 
Mo. A. 48, 54, 229 SW 392 [cit Cyc]. 

Mont.—Jensen y. Barbour, 12 Mont, 
566; 31 P 592. 

Nebr.—Sheibley v. Cooper, 79 Nebr. 
232, 236, 112 NW 363, 113 NW _ 626. 

N. J.—Presbyterian Church Home 
Missions Bd. v. Davis, 70 N. J. Eq. 
577, 62 A 447 [aff 71 N. J. Eq. 788, 
65 A 1117]. 

N. Y¥.—Dwight v. St. John, 25 N. Y. 
203; Tracy v. Falvey, 102 App. Div. 
585, 92 NYS 625; Havana Bank v. 
Moore, 5 Hun 624; Willet v. Fayer- 
weather, 1 Barb. 72; Fowler v. Hu- 
ber, 830 N. Y. Super. 52; Wheeler v. 
Falconer, 30 N. Y. Super. 45; Moore 
v. New York El. R. Co., 15 Daly 506, 
8 NYS 329, 18 NYCivProc 146, 24 
AbbNCas 77 [rev on other grounds 
1320 N. Ye 523, 29) NEL 997024 RA 


731]; Devlin v. New York, 11 Daly 
363; Goldenberg v. Adler, 123 NYS 
387; Dana v. Thaw, 109 NYS 826; 
Schultze v. Rodewald, 1 AbbNCas 
365; Ammidon v. Wolcott, 15 AbbPr 
814; Schlemmer v. Myerstein, 19 
HowPr 412; Mills v. Thursby, 11 


HowPr 114; Snyder v. White, 6 How 
Pr 321; Dollfus v. Frosch, 5 Hill 493, 
40 AmD 368; Chichester v. Cande, 3 
Cow. 39, 15 AmD 238; Fenton v. Lum- 
berman’s Bank, Clarke 360; Banks v. 
American Tract Soc., 4 Sandf. Ch. 
438. 

N. C.—Jones v. Thorne, 80 N. C. 
72. 

N. D.—Clopton v. Clopton, 10 N. D. 
569, 88 NW 562, 88 AmSR 749. 

Oh.—Poplowsky Plumbing Co. v. 
Rosenstein, 19 Oh. Cir. Ct. N. S. 387; 
Catalano v. Amato, 30 Oh. Cir. Ct. 
583. 

Okl.—Rogers v. McCord-Collins 
Mercantile Co., 19 Okl. 115, 91 P 864. 

Pa.—Mitchell v. Pierce, 1 WklyNC 


MOTIONS AND ORDERS 
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the extent of barring the renewal of the same or a 


similar motion, once denied on the merits, based 


156. 

R. I.—Gunn v. Union R. Co., 24 
Rs, Do1'74,-.52 A. 8042 

S. C.—Devereux vy. MecCrady, 53 
S.-C. 387, 31 SH 294. 

S. D.—Jeansch vy. Lewis, 1 S. D. 


609, 48 NW 128. 
Wash.—Burnham v. Spokane Mer- 

cantile Co., 18 Wash. 207, 51 P 363. 
Wis.—Mills v. Morris, 150 Wis. 

277, 186 NW 556. 

fe Pee OVER y. Janzen, 1 Sask. L. 

[a] Motion three times refused 
will not be granted on the fourth ap- 
plication, no controlling facts being 
presented. Devlin v. New York, 11 
DalyeGNe Ye) w363) 

[b] Motion for costs.—If a party 
does not apply for all the costs 
which he is entitled to on his mo- 
tion, he waives what he does not 
ask, and cannot move for them at a 
Subsequent term. 


Pani 2siCai. « UNe VY MSS Oly Colancne. 
Cas. 423. 
[ec] Rule not inflexible.—The rule 


that an application once disposed of 
cannot be renewed under the same 


circumstances and for the same 
objects is not binding in all cases. 
Matter of Butler, 13 Q. B. 341, 66 


ECL 341, 116 Reprint 1293. 

{d] Revocation of order equiva- 
lent to denial of motion.—Under 2 
Rev. St. (2d ed) p 209 § 27, which 
forbids a second application to a su- 
preme court commissioner for an or- 
der once refused, revocation of an 
order by the officer who granted it is 
equivalent to an original refusal of 
it, and an appeal or a motion to set 
aside the revocation cannot be had. 
Gould v. Root, 4 Hill (N. Y.) 554. 

77. In re Livingston, 34 N. Y. 555, 
2 AbbPrNS 1, 32 HowPr 20; Mugler 
v. Castleton Hotel, ete., Co., 168 App. 
Div. 492, 153 NYS 1025; Heischober 
v. Polishook, 152 App. Div. 198, 136 
NYS 567 [rearg den 152 App. Div. 930 
mem, 137 NYS 1122 mem]; Levin v. 
Berlin, 141 App. Div. 119, 125 NYS 
761; Peo. v. National Trust Co., 31 
Hun (N. Y.) 20; Knapp v. Post, 10 
Hun (N. Y.) 35; Wilson v. Barney, 
5 Hun (N. Y.) 257; Hall v. Emmons, 
32 N. Y. Super. 396, 8 AbbPrNS 451, 
39 HowPr 187 [rev on other grounds 
9 AbbPrNS 370]; Cazneau v. Bryant, 
13 N. Y. Super. 668, 4 AbbPr 402; 
Elias v. Coleman, 89 Misc. 289, 153 
NYS 573; American Hosiery Co. v. 
Himler, 78 Mise. 32, 137 NYS 702; 
Lee v. Bowling Green Sav. Bank, 55 
Mise," 369, 106 NYS 568; Talcott v. 
Burnstine, 13 NYSt 552; Koehler v. 
Farmers’, ete., Bank, 14 NYCivProc 
71 [aff 3 Silv. Sup. 141,,6 NYS 470, 
17 NYCivProc 307 (aff 117 N.Y. 661 
22 NE 1134 mem)]; Rondout 
First Nat. Bank .v.. Hamilton, 50 
HowPr (N. Y.) 116; Schlemmer v. 
Myerstein, 19 HowPr (N. Y.) :412; 
Mills v. Thursby, 11 HowPr (N. Y.) 
114% Dollfus v. Mrosich, id Gill CN. ¥.) 
493, 40 AmD 368; Gould v. Root, 4 
Hill (N. Y.) 554; Mitchell v. Allen, 
12 Wend. (N. Y.) 290; Allen v. Gibbs, 
12 Wend. (N. Y.) 202; Devereux v. 
McCrady, 53 S. C. 387, 31 SH 294; 
Jeansch v. Lewis, 1 S. D. 609, 48 NW 
128. 

Ceurt or judge of whom to ask 
leave see infra § 189. 

73) SAG Bs YDick, ‘Goi! hv. 
Wichelman, 109 Fed. 81; In re Brock- 
way, 23 Fed. 583, 21 Blatchf. 136. 

Cal.—Tyrrell v. Baldwin, 78 Cal. 
470, 2 es WGC ieEn Ecteocks yy, 6. MCE 
Blrath, 69 Cal. 634, 11 P 487; Kenney 
v. Kelleher, 63 Cal. 442; Reed v. Alli- 
son, 54 Cal. 489; Bowers v. Cherokee 
Bob, 46 Cal. 279; Ford v. Doyle, 44 
Cal. 635. 


mem, 


Palmer v. Mulli-, 


on the same or similar facts’® either before the 
same or before a different judge,’7 unless leave 
of court is obtained to present the same matter 
again,‘® the renewal of such a motion being not of 


Colo.—Reeves vy. Best, 13 Colo. A. 
225,-56 P 985. 


Ida.—Dellwo v. Petersen, 34 Ida. 
697, 203 P 472. 
Ind.—Tecumseh Coal, ete., Co. v. 


Buck,;.192 Ind. 122, 135 NE 481, 

Kan.—Adams vy. Lockwood, 30 Kan. 
373, 2 P 626. 

Me.—McCluskey’s App., 116 Me. 
212, 100 A 977; Cilley v. Limerock R. 
Sor, MSe Mes 3824299 VA 72 
eee eae v. Johnson, Walk. 

Minn.—Stacy v. Stephen, 78 Minn. 
480, 81 NW 391; Carlson y. Carlson, 
49° Minn. 555, 52 NW 214; Irvine v. 
Meyers, 6 Minn. 558. 


Miss.—Johnson v. Success Brick 


Laon Cos, £04 rMiss,) 207,62. S, 378; 
Mo.—Wechsler v. Davis, 209 Mo. 


A, 570, 239 SW 554; State v. Buck- 
ner, 207 Mo. A. 48, 54, 229 SW 392 
[eit. Cye}. 

Mont.—Jensen y. Barbour, 12 Mont. 
566), 31 P4592) 

Nebr.—Stutzner vy. Printz, 43 Nebr. 
306, 61 NW 620; Hershiser vy. Delone, 
24 Nebr. 380, 38 NW 863; Livingston 
v. Coe, 4 Nebr. 379. 

N. Y.—Floershiem v. Musical Cou- 
rier Co., 103 App. Div. 388, 93 NYS 
41; Garner v. Hellman, 47 Misc. 336, 
93 NYS 4381. 

N. C.—Jones v. Thorne, 80 N. C. 72. 

N. D—Kluver v. Middlewest Grain 
Co., 44 N. D. 210, 173 NW 468; Clop- 
ton v. Clopton, 10 N. D. 569, 88 NW 
562, 88 AmSR 749. 

Pa.—Brown vy. O’Brien, 4 PaLJ 454. 

Ss. D.—Olson v. Advance Rumely 
Thresher Co., 43 S. D. 90, 178 NW 
141; Wisk vy. Hicks; 29. S. Di 3995 137 
NW 424, AnnCas1914D 971; Jeansch 
v. Lewis, 1 S. D. 609, 48 NW 128. 

Wis.—Day vy. Mertlock, 87 Wis. 577, 
58 NW 1037; Webster v. Oconto 
County, 47 Wis. 225, 2 NW 385; Rog- 
ers v. Heenig, 46 Wis. 361, 1 NW_17; 
Corwith v. State Bank, 11 Wis. 430, 
78 AmD 719; Pierce v. Kneeland, 9 
Wis. 23. 

“The practice of renewing motions 
once decided, and without leave first 
obtained, is not favored either by 
this or any other court, and has been 
repeatedly condemned.” Kalichman 
Be Nadler, 34 Misc. 809, 810, 68 NYS 

6. 

[a] “It is unfair to the court and 
to the cpposite party in any action 
to file successive ,. motions for 
same purpose and without leave of 
court.” Kjellander v. Kjellander, 92 
Kan. 42, 44, 139 P1018. 

[b] Discouraging vexatious liti- 
giousness.—(1) Belmont vy. Brie R. 
Co., 32 Barb. (N. Y.) 637; Clopton v. 
Clopton, 10 N. D. 569, 88 NW 562, 88 
AmSR 749. (2) A party should not 
be continually vexed by the same. ap- 
plication, nor should the courts hear 
and decide upon the same. matters 
more than once. Schlemmer y. Myer- , 
stein; 19 HowPraiCNe ey.) 412: 

[c] In New York (1) “except in 
cases of provisional remedies 
{regulated by special provisions of 
the Code of Civil Procedure] a motion 
once made on notice and denied by 
the court may not be renewed with- 
out leave of the court, either upon. the 
same papers or upon additional facts 
existing at the time the prior motion 
was made or upon substantially the 
same facts.” Haskell v. Moran, 117 
App. Div. 251, 252, 102 NYS 388. To 
same effect Riggs v. Pursell, 74 N. Y. 
310; Dwight (ve St.- John, +25, Nis s¥. 
203; Floersheim vy. Musicial Courier 
Co., 103 App. Div. 388, 93 NYS 41; 
Gall v. Gall, 58 App. Div. 97, 68 NYS 
649; Matter of Blackwell, 48 App. 
Div. 230, 62 NYS 798; Deutermann v. 
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right but merely a matter of grace™® which, as re- | 
peatedly said, should be ‘‘rarely’’ or ‘‘sparingly’’ 


a6 80 
granted. 


[§ 178] (2) Denial ‘‘without Leave To 
Two motions for the same object cannot be made 
upon the same state of facts, where the first has 
‘“without leave to renew.’’5! 
[§ 179] (8) Question Not Determined 
A question not determined on first motion 
may be determined on a subsequent motion without 
leave, notwithstanding a court rule providing that 
a motion once heard and determined shall not be 
renewed without leave granted upon notice.®” 

[§ 180] (4) Seeking Entirely Distinct Relief. 
motion for entirely distinct relief, although based 


been deniec 


Motion. 


MOTIONS AND ORDERS 


[§§ 177-181 


a renewal of such motion, and hence not within the 
rule requiring leave of court,®? and yet if the mo- 


tions are substantially the same, although in differ- 


Renew.’’ 
In General. 


on First 


A 


upon the same grounds as a previous motion, is-not 


Pollock, 36 App. Div. 522, 55 NYS|has been denied without leave to re= 


829; Sheehan v. Carvalho, 12 App. 
Div. 430, 24 NYS 222; Hoover v. 
Rochester Printing Co., 2 App. Div. 
11, 37 NYS 419; Klumpp v. Gardner, 
44 Hun 515; Union Mills First Nat. 
Bank v. Clark, 42 Hun 90, 3 NYSt 
438; Havana Bank y. Moore, 5 Hun 
624; Jay v. De Groot, 2 Hun 205, 4 
Thomps. & C. 670; Erie R. Co, v. Ram- 
sey, 57 Barb. 449; Belmont v. Erie 
R. Co., 52 Barb. 637; White v. Mun- 
roe, 33 Barb. 650, 12 AbbPr 357; Wil- 
let v. Fayerweather, 1 Barb. 72; Sea- 
man, v. McReynolds, 52 N. Y. Super. 
543} Melville v. Matthewson, 49 N. Y. 
Supér. 388; Hall v. Emmons, 32 N. Y. 
Super. 396, 8 AbbPrNS 451, 39 How 
Pr 187 [rev on other grounds 9 Abb 
PrNS 370]; Fowler v. Huber, 30 N. Y. 
Super. 52; Smith v. Spalding, 26 N Y. 
Super. 615, 30 HowPr 339; Cazneau 
v. Bryant, 13 N. Y. Super. 668, 4 Abb 
Pr 402; Schrauth v. Dry Dock Sav. 
Bank, 8 Daly 106; Dunn vy. Meserole, 
5 Daly 434; Elias v. Coleman, 89 
Mise, 289) 91538) NYS) 573; “Kalich- 
man v. Nagler, 34 Misc. 809, 68 
NYS 396; Talcott v. Burnstine, 13 
NYSt 552; Bode v. Maiberger, 12 NY 
CivProc 53; Schultze v. Rodewald, 1 
AbbNCas 365; Butts v. Burnett, 6 Abb 
PrNS 302; Lovell v. Martin, 12 Abb 
Pr oliss 219 HowPr 238 sPattison ve 
Bacon, 12 AbbPr 142, 21 HowPr 478; 
Schaughnessy v. Reilly, 41 HowPr 
382; Marry v. James, 34 HowPr 238; 
Peel v. Elliott, 16 HowPr 483; Mills 
v. Thursby, 11 HowPr 114; Bellinger 
v. Martindale, 8 HowPr 113; Snyder 
v. White, 6 HowPr 321; Bascom v. 
Feazler, 2 HowPr 16; Pike v. Power, 
1 HowPr 164; Harker v. McBride, 1 
HowPr 108; Thayer v. Parr, 13 NY 
WklyDig 137; Dollfus v. Frosch, 5 
Hill 494, 40 AmD 368; Mitchell v. 
Allen, 12 Wend. 290; Allen v. Gibbs, 
12 Wend. 202; Dodd v. Astor, 2 Barb. 
Ch. 395; De Peyster v. Hildreth, 2 
Barb. Ch. 109; Powell v. Tuttle, 10 
Paige 522; Hoffman v. Livingston, 1 
Johns. Ch. 211; Ray v. Connor, 3 Kdw. 
478; Banks v. American Tract Soc., 
4 Sandf. Ch. 438; Irving Nat. Bank 
v. Kernan, 3 Redf. Surr. 1. (2) A mo- 
tion to set aside the service of a sum- 
mons, which has been denied, and 
the denial thereof affirmed on appeal, 
cannot be renewed on facts previously 
existing without leave of court. 
Vickery v. Montclair Jam Kitchens, 
161 NYS 409. 

79. Mobile Gas Co. v. Patterson, 
288 Fed. 884; Johnson v. Success 
Brick Mach. Co., 104 Miss. 217, 61 S 
178, 62 S 4; Clopton v. Clopton, 10 
N. D. 569, 88 NW-562, 88 AmSR 749; 
and cases supra note 79. 

80. See infra § 190. 

81. Mugler v. Castleton Hotel, 
etc., Co., 168 App. Div. 492, 153 NYS 
1025; Childs v. Childs, 144 App. Div. 
168, 128 NYS 782; Hall v. Emmons, 
9 AbbPrNS (N. Y.) 3870. 

[a] hus two motions for the 
same object cannot be made upon the 
same state of facts where the first 


new. Hence, when the court at spe- 
cial term refuses to grant’a refer- 
ence without leave to renew, it is im- 
proper to move again at special term 
in another county to refer the issues. 


Mugler v. Castleton Hotel, ete., Co. 
168 App. Div. 492, 153 NYS 1025. 
82. Vickers v. Vickers, 45 Nev. 


Ait, UIE) Tee Wie). OAD 2). 83748 

[a] Rule applied.—In a divorce 
suit, where one district judge ex- 
pressly refused to determine the 
force of the decree of another state 
court upon motion to dismiss, an- 
other district judge, upon a later mo- 
tion for judgment on the pleadings, 
was not deprived of jurisdiction to 
determine the question by Dist. Ct. 
Rules, rule 11, par 4, providing that 
no motion once heard and disposed of 
shall be renewed in the same cause 
nor shall the same matters therein 
embraced, except on leave of court 
granted upon motion and notice to 
the adverse parties. Vickers v. 
ee 45 Nev. 288, 198 P 79, 202 


83. Sutherland vy. Mead, 80 App. 
Div. 103, 80 NYS 504; Matter of 
Blackwell, 48 App. Div. 230, 62 NYS 
793; Frost v. Flint, 2 HowPr (N. Y.) 
125; Banks v. American Tract Soc., 
4 Sandf. Ch. (N. Y.) 488. See Hal- 
pin v. Coleman, 66 App. Div. 37, 73 
NYS 233 (recognizing rule). 

{a] Rule applied.—(1) A denial of 
a motion to set aside a declaration 
on the ground that it had not been 
filed when it was served does not pre- 
clude a subsequent motion to open 
a default on the ground that the dec- 
laration had never been regularly 
filed. Frost v. Flint, 2 HowPr (N. Y.) 
125. (2) A motion to reduce a judg- 
ment is an entirely different motion 
from one to open a default based 
upon different facts. Sutherland v. 
Mead, 80 App. Div. 103, 80 NYS 504. 
(3) A motion to be relieved from an 
order entered on a former motion be- 
cause of mistake, inadvertence, sur- 
prise, or excusable neglect is not a 
renewal of the former motion, and 
leave of court to make it is not re- 
quired. Matter of Blackwell, 48 App. 
Div. 230, 62 NYS 793. 

[b] In different action.—A motion 
for the same relief as previously 
prayed for and denied is not a re- 
newal where the motion papers are 
different and in an action differently 
entitled, and leave to make such mo- 
tion is unnecessary. Peo. v. Paine, 
92 App. Diy. 303, 86 NYS 1109. 

84. Mitchell v. Allen, 12 Wend. 
(N. Y.) 290; Hoppe v. Chicago, ete., 
Ri Co, 61 Wiss 357, 21 NW, 227. 

[a] Thus a motion to stay pro- 
ceedings on an execution should be 
denied if made on the same grounds 
as a previous unsuccessful motion to 
set aside the levy. Bonesteel v. Or- 
vis, 23 Wis. 506, 99 AmD 201. 


85. So said in Riggs v. Pursell, 
WING Yen snoios 
86. So said in Riggs v. Pursell, 


ent form, the rule apphes.*4 

[§ 181] c. Renewal on New State of Facts—(1) 
The rule requiring leave to be obtained 
before renewing a motion is one of practice merely, 
to avoid confusion and abuses,*® but does not affect 
the power of the court to reconsider its decision 
on a motion upon additional facts.°® Where a differ- 
ent state of facts has arisen since the determination 
of the original motion, a new motion for the same 
relief, founded in part at least upon such new facts, 
may be made without leave and as a matter of 
right,°7 although in such a case leave to renew 


supra. 

87. . S.—Akerly v. Vilas, 1 F. 
Cas. ‘No. 120, 3 Biss. 332; 

Cal.—Ford v. Doyle, 44 Cal. 638; 
Johnson vy. Nelson, 43 Cal. A. 113, 184 
Pst, 

Colo.—Reeves v. Best, 138 Colo. A. 
225, 56 P 985 (recognizing rule). 

Kan.—Wilson County vy. Mcintosh, 
30 Kan, 234, 1 P 572. 

La.—Harlan vy. White, 18 La. Ann. 
399; Buel v. New York Steamer, 17 
La. 541. 

Minn.—Stacy v. Stephen, 78 Minn. 
480, 81 NW 391. 

Nebr.—Hershiser_ v. 24 
Nebr. 380, 38 NW 863. 

N. Y.—New York Cable Co. v. New 
York, 104 N. Y. 1, 10 NE 332; God- 
dard v. Stiles, 99 N. Y. 640, 1 NE 402; 
Steuben County Bank v. Alberger, 83 
N. Y. 274; Easton v. Pickersgill, 75 
N. Y. 599 mem; Riggs v. Pursell, 74 
N. Y. 370; DeLacy v. Kelly, 147 App. 
Div. 37, 131 NYS 702; Regan v. Gor- 
ham: Co., 129) App. Div. 315, 113, Ns 
738; Haskell v. Moran, 117 App. Div. 
251, 102 NYS 388; Malone v. Saints 
Peter & Paul’s Church, 83 App. Div. 
80, 82 NYS 519; Peo. v. State Can- 
vassers, 74 Hun 179, 26 NYS 345; 
Noonan vy. New York, etc., R. Co., 68 
Hun 387, 22 NYS 860; Winchester v. 
Brown, 51 Hun 284, 4 NYS 155; 
Klumpp v. Gardner, 44 Hun 515, 9 
NYSt 355; Havana Bank v. Moore, 5 
Hun 624; Hrie R. Co. v. Ramsey, 57 
Barb. 449; Belmont v. Erie R. Co., 52 
Barb. 687; White v. Munroe, 33 Barb. 
650, 12 AbbPr 357; Willet v. Fayer- 
weather, 1 Barb. 72; Seaman v. Mc- 
Reynolds, 52 N. Y. Super. 543; Mel- 
ville v. Matthewson, 49 N. Y. Super. 
388s) Histoniv. Schilling. .80, Ny oye 
Super. 74; Smith v. Spalding, 26 N. Y. 
Super. 615, 30 HowPr 339; Schmidt v. 
Cohn, 12 Daly 134; German Exch. 
Bank v. Kroder, 14 Misc. 179, 35 NYS 
380; Thorburn y. Mitchell, 195 NYS 
920; St. John v. Coates, 9 NYS 202; 
Price,v. (Pricey 327 NYS. svoGe eee 
AbbNCas 299; Butts v. Burnett, 6 
AbbPrNS 302; Lovell v. Martin, 12 
AbbPr 178, 21 HowPr 2388; Went- 
worth v. Wentworth, 51 HowPr 289; 
Fox v. Fox, 24 HowPr 385; Schlem- 
mer v. Myerstein, 19 HowPr 412; 
Bonnell v. Henry, 13 HowPr 142; Bel- 
linger v. Martindale, 8 HowPr 113; 
Thayer Vv. Parr, 13 NYWkKly Die iene 
Dollfus v. Frosch, 5 Hill 498, 40 AmD 
368; Peo. v. Mercein, 3 Hill 399, 38 
AmD 644; Tone y. Brace, Clarke 503 
{aff 8 Paige 597]; Ray v. Connor, 3 
Edw. 478; Banks v. American Tract 
Soc., 4 Sandf. Ch. 438. 

N. C.—Jones v. Thorne, 80 N..C. 72. 

N. D.—Clopton v. Clopton, 10 N. D. 
569, 88 NW 562, 88 AmSR 749. 

S. C.—Steele v. Charlotte, ete, R. 
Co., 14 S. C. 324. 

S. D.—Olson v. Advance Rumely 
Thresher Co., 43 S. D. 90,178 NW 141. 

{a] Reason for rule is that such 
a motion does not call for a review 
of matters already tried and deter- 
mined. Goddard v. Stiles, 99 N. “Y. 


Delone, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 
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§§ 181-185] 


may be asked for and formally given.§§ 

[§ 182] (2) What Are New Facts. 
ter which will alone justify the renewal of a motion 
without leave must be something which has hap- 
pened, or for the first time come to the knowledge 
of the party moving, since the decision of the former 


motion.®? 
Merely cumulative ,evidence of 


and urged upon the prior motion does not constitute 


new matter within the rule.?° 


[§ 183] d. Renewal on Different Grounds—(1) 
In General. The rule that a motion once denied 
cannot be renewed without leave of court except 
upon facts arising subsequently to the decision?! 
does not apply to a motion for the same relief based 
on a different ground or a distinet property interest 
or right from that involved in the original motion.” 
But such a second motion should not be allowed 
where it would result in permitting a party to bring 
forward his objections by installments, without any 


640 mem, 1 NE 402; Veeder v. Baker, 


83 N. Y. 156; Matter of Van Ness, 
21 Mise. 249, 47 NYS 702. Question 


not determined see supra § 179. 

{b] It is only where the facts re- 
main the same that a party whose 
motion has once been denied is es- 
topped from renewing it. Akerly v. 
Wilas, 1... Cas. No., 120,.3 Biss. 332% 
aoty cases Supra note 87 and supra 

"es 

[c] Law of case.—A ruling 
against a motion to suppress a depo- 
sition upon grounds not appearing 
therein does not become the law of 
the case so as to require the court, 
when such motion is renewed in a 
subsequent trial, and supported by 
new proof of the invalidity of such 
deposition, to overrule it without 
consideration. Bethany Hospital Co. 
v. Hale, 69. Kan. 616, 77 P 537. 

88. Belmont~v. Erie R. Co., 52 
Barb.. (N. Y.) 637; Butts v. Burnett, 
6 AbbPrNS (N. Y.) 302; Devlin v. 
Hope, 16 AbbPr (N. Y.) 314; Simson 
Veunarte14 SohnsiCN sy) 6:3: 


89. Tecumseh Cceal, etc. Co. v. 
Buck. 192) ind. i225 1338, ING e4Siks 
Adams v. Lockwood, 30 Kan. 373, 2 


P 626; Goddard v. Stiles, 99 N. Y. 640 
mem, 1 NE 402; Veeder v. Baker, 83 
N. Y. 156; Haskell v. Moran, 117 App. 
Biv. 251, 102. NY¥S=338;.. Noonan -v. 
New-York, ete., R. Co., 68 Hun 387, 
22 NYS 860; Havana Bank v. Moore, 
5 Hun (N. Y.) 624; Willet v. Fayer- 
weather, 1 Barb. (N. Y.) 72; Elston 
v. Schilling, 30 N. Y. Super. 74; Smith 
v, Spalding, 26 N. Y.—Super. 615, 30 
HowPr 339; German Exch. Bank v. 
Kroder, 14 Misc. 179, 35 NYS 380; 
Thorburn y. Mitchell, 195 NYS 920; 
Bonnell v. Henry, 13 HowPr (N. Y.) 
142; Olson v. Advance Rumely 
Thresher Co., 43 S. D. 90, 178 NW 
141. See also infra § 190. 

[a] Where all the facts were 
known to the movant at the time of 
the original motion, leave to renew 
the motion is necessary. Haskell v. 


Moran, 117 App. Div. 251, 102 NYS 
388; .Olson v. Advance Rumely 
43S Ds 90; “LS NW, 


Thresher Co., 
1 


41, 

{[b] Statements impeaching the 
character of the adverse party may 
sometimes be considered as new and 
additional facts on which the motion 
may be renewed. Apsley v. Wood, 
67 HowPr 406, 6 NYCivProc 178. 

[c] Additional lapse of time.—An 
order denying a motion under Code 
Proc. § 274, to dismiss for neglect 
to serve other defendants, was held 
to be a-bar to a new motion to dis- 
miss for the same reason made a 
year afterward without obtaining 
leave to renew. In other words, the 
additional lapse of time was not such 
a new fact as to take it out of the 
general rule. Dunn vy. Meserole, 0 
Daly (N. Y.) 434. 


AN. 


MOTIONS AND ORDERS 


The new mat- | the former 


fae Coy] 2k 


excuse for not presenting all his objections upon 
motion.®? 
laches, the new grounds were not discovered until 
after the hearing of the former motion, it may 
be renewed ;°* but where such grounds were known 
and might have been brought forward on the original 


Ordinarily when, without 


motion, a renewal based thereon will not be per- 


facts presented | mitted.% 


Denial of motion of one party will not preclude 


similar motion by another having different interest.°¢ 


90. Johnson v. Johnson, Walk. 
(Mich.) 309; Schultze v. Rodewaldad, 1 
AbbNCas (N. Y.) 365; Bascom v. 
Feazler, 2 HowPr (N. Y.) 16; Dun- 
ham v. Winans, 2 Paige (N. Y.) 24; 
Hoffman v. Livingston, 1 Johns. Ch. 
CN® Ye) 2015" Raytv., Connor, sebidw: 
oe Yo) 4785" Levi Vv. Coyle, “7% Jur: 
724, 

915 See supra ’§ L8i. 

92. Foohs v. Bilby, 95 Ark. 302, 
129 SW 1104; Gwinn v. Gwinn, 145 
Ga. 481, 89 SE 574; Steuben County 
Bank y. Alberger, 83 N. Y. 274; Van 
Slyke v. Hyatt, 46 N. Y. 259; New 
York Trust Co. v. Universal Talking 
Mach. Co., 120 App. Div. 392, 105 
NYS 217; Continental Securities Co. 
v. Interborcugh Rapid Transit Co., 
118) Misc: 11,9193 NYS 892) aft 200 
App. Div. 794, 198 NYS 903 (aff 235 
N. Y. 133, 139 NE 216)]; Thorburn v. 
Mitchell, 195 NYS 920; Hall v. Em- 
mons, 9 AbbPrNS (N. Y.) 370; Kreitz 
v. Frost, 5 AbbPrNS (N. Y.) 277; New 
Jersey Zine Co. v. Blood, 8 AbbPr 
GN.) Lads ox jv. Kox, 24sHowPr 
(N. Y.) -385; -Bonnell- v. Henry, 13 
HowPr, CN. YY.) 1425 Erost 1. Bilint, 
2 HowPr (N. Y.) 125. But see Shee- 
han v.. Carvalho; 112)-App. Div. 420, 
42 NYS 222, 4 NYAnnCas 32; Sheehan 
v. Carvalho, 12 App. Div. 430, 42 NYS 
22; Klumpp v. Gardner, 44 Hun 
CN. Y.) 515; Lovell v. Martin, 12 Abb 
Pr (N. Y.) 178, 21 HowPr 238; Patti- 
son v. Bacon, 12 AbbPr (N. Y.) 142, 
21 HowPr 478 (in all of which leave 
to renew was held necessary). 

[a] Thus, where the second mo- 
tion asks for the exercise of the 
court’s discretion as a matter of fa- 
vor, after a first motion, made as one 
of right, has been denied because 
not made in time, the rule stated in 
the text does not apply. Fiadd sc vy. 
Emmons, 9 AbbPrNS (N. Y.) 370. 

93. Hart v. Walker, 77 Ind. 331; 
King v. Pony Gold Min. Co., 24 Mont, 
470, 62 P 783; Klumpp v. Gardner, 44 
Hun 515, 9 NYSt 355; Mills v. Thurs- 
by, 11 HowPr (N. Y.) 114; Desmond 
v. Wolf, 2 Edm. Sel. Cas. 19, 1 Code 
Rep 49, 6 NYLegObs 389; Corwith v. 
State Bank, 11 Wis. 430, 78 AmD 719. 
See Pierce v. Kneeland, 9 Wis. 23 
(recognizing rule). 

[a] Reasonable excuse for not 
embracing al] the causes in the first 
motion should be given. Hart -v. 
Walker, 77 Ind., 331. 

94. Havana Bank v. Moore, 5 Hun 
Y.) 624; Elston v. Schilling, 30 
N. Y. Super. 74; Cazneau vy. Bryant, 
13°N. Y. Super. 668, 4 AbbPr 402. 

95. Adams vy. Lockwood, 30 Kan. 
373, 2 P 626; Willet v. Fayerweatnher, 
1 Barb. (N. Y.) 72; Hall v. Emmons, 
32 N. Y. Super. 396, 8 AbbPrNS 451, 
39 HowPr 187 [rev on other grounds 
9 AbbPrNS 370]; Lovell v. Martin, 12 
AbbPr (N. Y.) 178, 21. HowPr 238; 
Pattison v. Bacon, 12 AbbPr (N. Y.) 


[§ 184] (2) Fraud, Collusion, Etc. 
denial of which was obtained by fraud or collu- 
sion, may be renewed as a matter of right without 
leave of court;°? and the same rule has been applied 
where the first motion was dismissed by a subordi- 
nate tribunal without any ground whatever,®® and 
also where an improper order has been set aside and 
the movant acquiesced therein instead of taking an 
idle and vexatious appeal.*? 

[§ 185] e. Renewal of Motion Denied for Irregu- 


A motion, 


142, 21 HowPr 478; Schlemmer v. 
Myerstein, 19 HowPr (N. Y.) 412; 
Pierce v. Kneeland, 9 Wis. 23; Hill v. 
Hoover, 9 Wis. 15; Leggo v. Young, 
17 C. B. 549, 84 ECL 549, 139 Reprint 
1190; Greathead v. Bromley, 7 T. R. 
455, 101 Reprint 1073. 

“T see no reason for a reargument 
of this motion, The additional mat- | 
ters which the defendant wishes to 
set up on the renewed motion were 
all known to him when that original 
motion was made. He should have 
stated all that was necéssary at that 
time to secure his success. If he has 
neglected to do so, it is not consist- 
ent with the rules of: practice in such 
case, to allow him the opportunity 
of making up the facts necessary to 
avoid the effect of the former deci- 
sion. It is no more within the rules 
of propriety to allow a renewal ofa 
motion for such purpose, than it 
would be to set aside a verdict of a 
jury because a party did not put in 
evidence all of his defense’ which was 
known to him at the time. If the or- 
der, aS made on the motion, was 
right, it ought not to be vacated for 
the reasons now submitted. If it was 
erroneous, the defendant should ap- 
peal to the general term and have it 
renewed.” Pattison v. Baeon, supra. 

96. Wessel v. Sakmann, 131 App. 
Div. 99, 115 NYS 245, 4 NYCivProc 
NS 275; New Jersey Zine Co. v. Blood, 
8 AbbPr (N. Y.) 147; Tilt v. Dickson, 
Epoe B. 736, 56 ECL 736, 136 Reprint 

[a] Thus, in an action relating to 
realty, the denial of a motion by one 
of defendants made upon the plead- 
ings, and not upon terms, to cancel 
a lis pendens filed therein, would not 
preclude a subsequent motion for the 
same relief by another defendant, ac- 
companied by an offer of security, 
pursuant to Code Civ. Proc. § 1671, 
permitting any defendant or person 
having an interest in the property af- 
fected to apply for cancellation of 
such notice, where it appears to the 
court that adequate relief may be 
granted plaintiff by the giving of an 
undertaking. Wessel v. Sakmann, 131 
App. Div. 99, 115 NYS 245, 1 NYCiv 
ProcNS 275. 

$7. Kenney v. Kelleher, 63 Cal. 
442; Haskell v. Moran, 117 App. Div. 
251, 102 NYS 3888; Dollfus v. Frosch, 
5 Hill (N. Y.) 4938, 40 AmD 368; Mit- 
chell v. Allen, 12 Wend. (N. Y.) 290; 
Standard v. Williams, 10 “Wend: 
CN] OY)! 699s SOlson “wie! Advance 
Rumely Thresher Co.;° 43 S. D. 90, 
178 NW 141. See also infra § 190. . 
he Reo) vw. -hddy,:3ihuans, “CNspy.) 

99. Regan v. Gorham Co., 129 App. 
Divs oO lO poeta lalio; INNYSs fio Se f 

“We do not understand that where 
an improper order has been vacated 
and set aside, and the moving party 


[42 C.5.] 


larity. In the absence of a statute or rule of court 
requiring itt it has sometimes been held that a 
motion denied merely for irregularity in the motion 
papers may be renewed without leave,? but the 
better opinion seems to be that, where a motion is 
once denied for any cause, technical? or on the 
merits,t the defeated party should obtain leave of 
court before he can renew the motion on the same 
state of facts. 

{§ 186] f. Renewal of Motion Granted on Condi- 
tion Not Performed. Where a motion is granted 
upon terms with which the moving party has failed 
to comply, it is in effect denied, and it cannot be 
renewed without leave,> except where the circum- 
stances,® such as new facts,’ take the case out of 
the general rule. Where a motion was denied on 
the ground that the party in whose favor the deci- 
sion was made ean pursue a certain corrective and 
remedial measure, and such party disclaims ability 
or intention to pursue it, a second motion based 
upon the same grounds as the first is properly be- 
fore the court.$ ' 

{§ 187] g. Unjust or Unnecessary Renewal. 
Leave will not be granted where a renewal of the 
motion is unnecessary, and by reason of changed 
conditions might result in injustice to the opposing 


MOTIONS AND ORDERS 


[g§ 185-189 


arty.” 
; [§ 188] 2. Proceedings To Obtain Leave—a. In 
General. While a court may have the right, when 
a motion renewed without leave comes up for hear- 
ing, to grant leave on the spot, and, without making 
a formal order to that effect, to hear the motion on 
the merits,!° the general rule is that, where it is 
desired to renew a motion for which leave is nec- 
essary, and the order denying the original motion 
does not grant such leave,!? the party should, on 
notice to the adverse party if necessary,** apply to 
the proper court or judge'* by motion for leave to 


‘renew,!® based on some good reason for the re- 


newal,!® although it has been held that the court 
may grant leave either on additional facts and 
papers?’ or on the same papers originally before the 
court? , 

Laches may justify the refusal to renew a motian 
once denied.?? 

[§ 189] b. Before What Court or Judge. Except 
as it may be otherwise permitted under the prac- 
tice of the local jurisdiction,?° an application to 
renew a motion, as in the case of an application to 
amend, modify, or vacate an order made on a prior 
motion,2! should be made before the court or judge 
who decided the motion when first made,?? on the 


aequiesces therein, instead of taking 
an idle and vexatious appeal, presents 
new papers and obtains a proper or- 
der in a proceeding where he is en- 
titled to it as matter of right, and 
not of favor, he is obliged to obtain 
leave therefor.” Regan v. Gorham 
Co., supra. 

1. See statutory provisions; 
rules of court. 

“We are not aware of any statute 


and 


law or rule of practice which requires 
a plaintiff to obtain leave of the 
court before applying for a second 
order for the examination of a de- 
fendant, where, as in this case, a 
previous order was vacated by rea- 
son of the insufficiency of the papers 
upon which the application was 
made.” Skinner ‘v.. Steele, 88 Hun 
307, 312, 34 NYS 748. 

2. Andersen v. Napa County Super. 
Ct., 187 Cal. 95, 200 P 963; Rhodes v. 
Bowling Green White Stone Co., 43 
App. (D. C.) 298; Adams v. Bush, 2 
AbbPrNS (N. Y.) 112; Marvin v. 


Lewis, 12 AbbPr (N. Y.) 482; Corwith 
v. Illinois State Bank, 15 Wis. 289. 
See Seaman v. McReynolds, 52 N. Y. 
Super. 543; Bellinger v. Martindale, 
8 HowPr (N. Y.) 113; Pike v. Power, 
1 HowPr (N. Y.) 164; Harker v. Mc- 
Bride, 1 HowPr (N. Y.) 108; Dodd v. 
Astor, 2 Barb. Ch. (N. Y.) 395; Hoff- 
man vy. Livingston, 1 Johns. Ch. 
(N. ¥.) 211 (all recognizing rule). 

*Tt is like a judgment of nonsuit, 
or the abatement of an action for 
some error in bringing or conducting 
it, which have never been held to 
preclaiie the plaintiff from beginning 
anew. Through ignorance or inatten- 
tion to the rules of practice, the mo- 
tion was abated for defect in the 
form of the papers. There 1s some 
uncertainty in the authorities, but 
the more just and rational ruie 
seems to be, that it should not be a 
bar to a subsequent motion, regu- 
larly made, even though the party do 
not ask and obtain formal leave to 
renew it.’’ Corwith v. Illinois State 
Bank, 15 Wis. 289, 290. 

{a] Motion made prematurely.— 
Rhodes v. Bowling Green White Stone 
Ga ssh App, (D2 +GC.) -298: 

8. Kjellander v. Kjellander, 92 
Kan, 42, 139 P 1013; Irvine v. Meyers, 
6 Mirn. 558; Sheehan v. Carvalho, 12 
App. Div. 430, 42 NYS 222; Lovell 
v. Martin, 12 AbbPr (N. Y.) 178, 21 
HowPr 238; Mills v. Thursby, 11 How 
Pr (N. Y.) 114; Dollfus v. Frosch, 5 


Hill (N. Y.) 4938, 40 ive 368. 

4 See supra § 17 

5. Argabright v. een 46 Nebr. 
822, 65 NW 886; Cruikshank v. Cruik- 
shank, 30 App. Div. 331, bt) NYS. 926; 
Wetmore v. Wetmore, 29 App. Div. 
512, 51 NYS 800; Corbin v. Casina 
Land Co., 26 App. Div. 408, 49 NYS 
929. See Wentworth v. Wentworth, 
51 HowPr (N. Y.) 289 (where de- 
fendant’s motion was denied upon 
this ground, but such denial was 
without prejudice to a motion for 
leave to renew a motion for leave 
to serve an amended answer). 

6. Lloyd v. Swansboro Land, etc., 
Co., 167 N. C. 97, 88 SE 248 (motion 
granted on void condition). 

7. Evans v. Van Hall, Clarke 
(N. Y.) 22 (defendant may move upon 
his answer for a discharge of a ne 
exeat, although before answer he had 
obtained an order for his discharge 
upon terms he never complied with, 
the court saying that the former mo- 
tion did not preclude him from mak- 
ing another in a more mature state 
of the cause). 

8 United Drug Co. v. Cordley, 239 
Mass. 334, 132 NE 56. 

9. Willet v. Fayerweather, 1 Barb. 
CNS Ye) 7 23 

[a] Rule applied.—(1) Leave to 
renew a motion made by a defend- 
ant, for liberty to withdraw his plea 
and file an answer, will not be grant- 
ed where the testimony has peen 
taken and the proofs closed as to 
the matters set up in the plea, and 
where, since the plea was put in, an 
important witness in regard to the 
new defense sought to be set up by 
answer has died. Willet v. Fayer- 
weather, 1 Barb. (N. Y.) 72. (2) Nor 
will such leave be granted after a 
codefendant has, in his answer, set 
up the same defense which the plea 
asserts, and the testimony on both 
sides has been closed on that issue. 
Willet v. Fayerweather, supra. 

10. “Peo. va Body, 3 ans: CN Ye) 


0. 

Effect of proceeding without leave 
see supra § 176. 

, feoae of granting leave sce infra 

11. See supra §§ 177-187. 

12. See infra § 192. 

13. See supra § 43. 

[a] Appearance of adverse party 
may obviate the necessity of notice. 
Jensen v. Barbour, 12 Mont. 566, 572, 
31 P 592 (‘There was notice to plain- 


tiff of the motion itself, and he was 
heard upon the motion. He had no 
complaint in that respect. He only 
complains that he was not notified 
that the defendant would ask leave 
to make the motion. We can say of 
this point, as of the last one dis- 
cussed, that appellant has not shown 
us any reason, or any statute, or any 
authority, to the effect that there is 
required to be a notice to the oppo- 
site party for an application for leave 
to make the motion. No rights were 
affected by the leave granted, and the 
position of no one was changed. 
When it came to the hearing of the 
motion itself, the plaintiff did have 
notice, and appeared’’). 

14. See infra § 189. 

15. U. S.—Robinson y. Satterlee, 
20) Bh. Cas. No; 11,967.03 sSawy.deot 
pa ee Sek v. Kelleher, 63 Cal. 

Mont.—Jensen y. Barbour, 12 Mont. 
ee 3 P5922 

Y.—Belmont. v. Erie R. Co:, 52 
Barb. 637; Crocker v. Crocker, 1 Shela. 


274; Smith v. Spalding, 26 IN ways 
Super. 615, 30 HowPr 339; Averell 
v. Barber, 18 NYS 81; Dollfus v. 


Frosch, 5 Hill 498, 40 AmD 368. 

Ss. C.—Steele v. Charlotte, etce., R. 
Co AHaNS iG co a 

16. See infra § 190. 

if. Belmont, v2 Brie vRe ios oe 
(Nee Ye Gon: 

18. Belmont v. Erie R. Co., supra, 

19. Matter of Del Genovese, 183 
App. Div. 200, 170 NYS 216 (an ap- 
plication made in 1917 for leave to 
renew a motion made in 1908 shows 
extraordinary laches of applicant 
justifying a denial of a renewal of 
the motion). 

20. See statutory provisions; rules 
of court; and Vickers v. Vickers, 45 
Nev. 288, 19.9) P) 79) 62:02) ip 39) Peo. v. 
Eddy, 3 Lans. (N. Y.) 80 [aff 57 Barb. 
593]; Cazneau v. Bryant, 13 N. Y. 
Super. 668, 4 AbbPr 402; Hall v. 
Hmmons, 9 AbbPrNS (N. Y.) 370; 
Shes Vv. Charlotte, CtGs AR Cowelause C 

21. See infra § 248. 

22. U. S.—Chadeloid Chemical Co. 
v. H. B. Chalmers Co., 242 Fed. 71, 
155 CCA 15; Robinson v. Satterlee, 20 
I’, Cas. No. 11,967, 3 Sawy. 134. 
piece _—Kenney v. Kelleher, 63 Cal. 

Mass.—United Drug Co. v. Cordley, 
239 Mass. 334, 132 NE 56. 

N. Y.—Carlisle v. Barnes, 183 N. Y. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Tee 


§ 189-191] 


theory that no judge has the power to grant a re- 
newal or rehearing of a motion denied by another.?% 
However, a motion improperly made before one 
judge may be renewed before the proper judge;** 
and it has been held that the refusal by one judge 
to determine the force of a decree of another state 
court does not deprive another judge of power 
to determine the question under rules forbidding 
the renewal of motions in the same cause except on 


leave of court and notice.® 


[§ 190] 3. Rules Governing Granting of Leave— 
An application for leave 


a. Discretion of Court. 


272, 76 NE 27; Comins vy. Hetfield, 80 
NEVY.0261; Riges v> Pursell: 74 N.Y. 
370; Howell-v. Mills, 63 N. Y. 322; 
Mugler y. Castleton Hotel, etc., Co., 
168 App. Div. 492, 153° NYS 1025; 
Heischober vy. Polishook, 152 App. 
Div. 193, 1386 NYS 567 [rearg den 102 
App. Div. 930 mem, 137 NYS 1122 
mem]; Simonds vy. Simonds, 57 Hun 
290, 10 NYS 606; Klumpp vy. Gardner, 
44 Hun 515, 9 NYSt 355; Hall v. Hm- 
mons, 32 N. Y Super. 396, 8 AbbPrNS 
451, 39 HowPr 187 [rev on other 
grounds 9 AbbPrNS 370]; Elias v. 
Coleman, 89 Misc. 289, 153 NYS 5738; 
American Hosiery Co. v. Himler, 78 
Mise. 32, 137 NYS 702; Lee v. Bowl- 
ing Green Say. Bank, 55 Misc. 369, 
106 NYS 568; Mills v. Thurspy, 11 
HowPr 114. 

S. C.—Steele v. Charlotte, etc, R. 
Co., 14 S. C. 324. 

“Running around from one justice 
to another, who may be thought to 
entertain a more favorable view of 
the situation presented, is a prac- 
tice which courts are not inclined to 
favor.” Kalichman v. Nadler, 34 
Mise. 809, 810, 68 NYS 396. 

“The practice of renewing before 
one justice a motion which had been 
denied by another, without leave of 
court, will not be tolerated.” Amer- 
ican Hosiery Co. v. Himler, 78 Misc. 
°32, 34, 137 NYS 702. 

[a] Before referee.—Where, after 
a party has partially examined a wit- 
ness before a referee, the hearing is 
adjourned and the opposite party 
fails to appear on the adjourned day, 
and the case is proceeded with, and 
several witnesses for the party who 
appear are examined, and a motion 
made at special term to strike out 
the evidence of such witnesses is de- 
nied, a similar motion thereafter 


nied Comins v. Hetfield, 80 N. Y. 
261. 
[b] Judge at chambers may grant 


leave to renew a motion. Kenney v. 
Kelleher, 63 Cal. 442. 

[c] Where a judge of the court 
of appeals has denied an application 
under Code Civ. Proc. § 191 for leave 
to appeal to that court, that decision 
is conclusive and application may not 
be made to another judge of tnac 
court, at least in the absence of leave 
given by the former judge to renew 
the motion before another judge. Car- 
lise v. Barnes, 183 N. Y. 272, 76 NE 
2 


u® 

{d] If the court is the same it is 
no objection to an application to open 
a previous motion that it was made 
before a different judge from the one 
before whom the original order was 
made, as both orders are properly the 
acts of the same court. Robinson vy. 
Satterlee, 20 F. Cas. No. 11,967, 3 
Sawy. 134; Belmont v. Erie R. Co., 
52 Barby (N. Y.) 637. ( 

23. Heischober v. Polishook, 152 
App. Div. 193, 136 NYS 567 [rearg den 
152 App. Div. 930 mem, 137 NYS 1122 
mem]; Levin v. Berlin, 141 App. Div. 
119, 125 NYS 761; Cazneau v. Bryant, 
13 N. Y. Super. 668, 4 AbbPr 402; 
Smith v. Spalding, 26 N. Y. Super. 
615, 30 HowPr 339; Arnold v. Oliver, 
2 NYCivProc 457, 64 HowPr 452; Doll- 
fus v. Frosch, 5 Hill (N. Y.) 493, 40 
AmD 368; Steele v. Charlotte, ete., R. 
Co., 14 S. C. 324; and cases supra 
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ing. While, in 
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to renew a motion, which has been denied, is gen- 
erally addressed to the discretion of the court,?® 
and unless the contrary appears this diseretion will 
be presumed to have been properly exercised,’ and 
will not be interfered with or reviewed upon appeal 
or otherwise, except in cases of palpable abuse.”* 

[§ 191] b. Considerations against and for Grant- 


the exercise of its discretion,”® a 


court will rarely grant leave to renew a motion 


and allow a matter to be reheard on the merits 


note 22. 

“Where a motion has been decided 
it should not be reviewed before an- 
other justice in another guise, but in 
reality to vucate, reverse and annul 
the prior decision.” * Hlias v. Cole- 
man, 89 Misc. 289, 290, 153 NYS 5738. 

24. Charlotte First Nat. Bank v. 
Wilson, 801 N. C. 200. 

25. Vickers v. Vickers, 45 Nev. 288, 
UNS eA ME PUPA Nes 8245 

26. Cal.—Johnston y. Brown, 115 
Cal. 694, 47 P 686; Tyrrell v. Baldwin, 
78 Cal. 470, 21 P 116; Mace v. O’Reil- 
ley, 70: Cal, 231, 11 P 721; Hitchcock 
v. McElrath, 69 Cal. 634, 11 P 487; 
Kenney v. Kelleher, 63 Cal. 442; 
Bowers v. Cherokee Bob, 46 Cal. 279; 
Ford v. Doyle, 44 Cal. 635; Johnson v. 
Nelson, 43 Cal. A. 113, 134. P 501; 
Lawson vy. Lawson, 15 Cal, A. 496, 115 
P 461, 464; In re Riviere, 8 Cal. A. 
773, 98 P 46. 

Ida.—Dellwo v. Petersen, 34 Ida. 
697, 203 P 472. 

Ind.—Tecumseh Coal, ete., Co. v. 
Buck, 192 Ind. 122, 135 NE 481. 

Minn.—McLaughlin Vv. Brecken- 
ridge, 122 Minn. 154, .141 NW 1134, 
142 NW 134; Irvine v. Meyers, 6 Minn. 

Miss.—Johnson v., Success Brick 
nei Copa LOA IMSS 2a te Gila Sie unl (on 


Mo.—State v. Buckner, 207 Mo. A. 
48, 229 SW 392. 

Mont.—State v. Lewis and Clark 
County First Judicial Dist. Ct., 50 
Mont. 435, 438, 147 P 614 [cit Cyc]; 
Jensen y. Barbour, 12 Mont. 566, 31 
P5692. 

Nebr.—Stutzner v. Printz, 43 Nebr. 
306, 61 NW 620; Livingston v. Coe, 4 
Nebr. 379. 

N. Y.—Bentley v. Waterman, 78 
N. Y. 623 mem; King v. Merchants’ 
Exch. Co., 5 N. Y. 547; Havana Bank 
v. Moore, 5 Hun 624; Peo. v. Eddy, 3 
Lans. 80; Belmont v. Erie R. Co., 52 
Barb. 637; White v. Munroe, 33 Barb, 
650, 12 AbbPr 357; Hall v. Emmons, 
32 N. Y. Super. 396, 8 AbbPrNS 451, 
39 HowPr 187 [rev on other grounds 
9 AbbPrNS 370]; Smith v. Spalding, 
26 N. Y. Super. 615, 30 HowPr 339; 
Lanahan v. Drew, 17 NYS 840 [app 
dism 19 NYS 910 mem]; Adams v., 
Bush, 2 AbbPrNS 112; Pattison v. 
Bacon, 12 AbbPr 142, 21 HowPr 478; 
Wentworth v. Wentworth, 51 HowPr 
289; Bellinger v. Martindale, 8 How 
Pr 113; Thayer v. Parr, 13 NYWkly 
Dig 137; Fenton y. Lumberman’s 
Bank, Clarke 360. 

N. D.—Clopton vy. Clopton, 10 N. D. 
569, 88 NW 562, 88 AmSR 749. 

S. D.—Fisk v. Hicks, 29 S. D. 399, 
137 NW 424, AnnCas1914D 971. 

Tex.—Holmes y. Coalson, (Civ. A) 
178 SW 628. 

[a] Extent of discretion. — (1) 
“Motions in the course of practice 
are addressed to the discretionary 
power of the court, and the doctrine 
of res adjudicata does not strictly 
apply. The renewal of them is a 
matter of discretion, and the ques- 
tion of granting leave or allowing 
them to be made without any leave 
must always rest in the judgment of 
the tribunal to which they are ad- 
dressed, without limiting its opera- 
tion to any strict rule of practice.” 
Peo. v. Eddy, 3 Lans. (N. Y.) 80, 83. 
(2) This discretion exists notwith- 


where the facts remain essentially the same as 
when the motion was first made,?° even when the 


standing on the rehearing the court 
may be bound to take the same view 
of the facts as the judge who origi- 
nally heard the motion. Smith y. 
Spalding, 26 N. Y. Super. 615, 30 How 
Pre 339. (3) The affirmance of an 
order by the court of appeals does 
not preclude a renewal of the motion 
in the discretion of the court below 
upon different or additional facts. 
Riggs v. Pursell, 74°N. Y.- 370. (4) 
This: discretion to allow a renewal 
of a motion previously determined 
on the merits will not be exercised 
in the absence of special circum- 
stances constituting an equitable 
showing for another hearing. Holmes 
Vv.) Coalson, "(ex.s Cive (AL) 7s oS 
628. 

27. Johnston v. Brown, 115 Cal. 
694, 47 P 686; Hitchcock v. McElrath, 
69 Cal. 634, 11 P 487; Kenney v. Kel- 
leher, 63 Cal. 442. 

28. Cal.—Hitchcock vy. McElrath, 
69 Cal, 634, 11 P 487; Kenney v. Kel- 
leher, 63 Cal. 442; Bowers v. Cherokee 


Bob, 46 Cal. 279. 2 
Ida.—Dellwo vy, Petersen, 34 Ida. 
697, 203 P 472. 
Minn.—Irvine v. Meyers, 6 Minn. 


558. 
Mont.—Jensen v. Barbour, 12 Mont. 
56.6,) 31P2592- 


N. Y.—Fowler v. Huber, 30 N. Y. 
Super. 52. : 
{a] It is not an abuse of discre- 


tion (1) to grant leave to renew a 
motion denied because of a mistake 
of counsel in calculating time, in for- 
getting that February of that year 
had twenty-nine days (Jensen v. Bar- 
hour; 12)--Ment: 566); 3@° P5922). We2y) 
nor to grant leave upon the same 
facts more fully stated (Kenney v. 
Kelleher, 63 Cal. 442), (3) nor to 
permit a renewal of the motion on 
additional affidavits (Fisk v. Hicks, 
29 S. D. 399, 187 NW 424, AnnCas 
1914D 971). (4) Where two motions 
made at different times, to open a 
default, are not made on precisely 
the same state of facts, because an 
excuse for not making an earlier ap- 
plication was given on the second 
motion but not on the first, it is not 
an abuse of the discretion of the 
court to open the default, on that 
state of facts, or leave the party to 
his remedy against his attorney. 
Fowler v. Huber, 30 N. Y. Super. 52. 


29. See supra § 190. 
30. U. S.—Witters v. Sowles, 31 
Fed. 5, 24 Blatchf. 359. 


Cal.—Fagundes v. Central Pac. R. 
Cony 12; Cale otal ob -43\Ua Beta ReNeie ae 
Kenney v. Kelleher, 63 Cal. 442; 
Bowers v. Cherokee Bob, 46 Cal. 279; 
Ford v. Doyle, 44 Cal. 635. 

Ida.—Dellwo y. Petersen, 34 Ida. 
697, 203 P 472. 

Kan.—Adams y. Lockwood, 30 Kan. 
Sila, 2) 6262 

N. Y.—Belmont v. Erie R. Co., 52 
Barb. 637; Wentworth v. Wentworth, 
51 HowPr 289; Dollfus v. Frosch, 5 
Hill 493, 40 AmD 368; Allen v. Gibbs, 
12 Wend. 202. 

N. D.—Clopton v. Clopton, 10 N. D. 
569, 88 NW 562, 88 AmSR 749. 

Tex.—Holmes v. Carlson,.(Civ. A.) 
178 SW 628. 

Eng.—Schumann v. Weatherhead, 
1 East 537, 102 Reprint 207; Great- 
head v. Bromley, 7 T. R. 455, 101 Re- 
print 1073. 
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facts, although known, were not insisted on at the 
first hearing,*' or where the application for renewal 
does not show why the proofs newly offered could 
not have been offered when the motion was first 
denied,®* and while the court ordinarily will not 
in any case grant leave to renew a motion except 
upon cause shown,% generally leave will be granted 
whenever in the circumstances of the opposition 
there is anything to excite suspicion of unfairness 
or the belief that the party moving was taken by 
surprise,** or where the original motion was denied 
because of some defect in the moving papers drising 
from ignorance of the practice,*> or where the affi- 


davits used in opposition can be 


31. Adams y. Lockwood, 30 Kan. 
373, 2 P 626; Hall v. Emmons, 32 
N. Y. Super. 396, 8 AbbPrNS 451, 
39 HowPr 187 [rev on other grounds 
9 AbbPrNS 3870]; Lovell v. Martin, 
12 AbbPr (N. Y.) 178, 21 HowPr 238; 
Pattison v. Bacon, 12 AbbPr (N. Y.) 
142, 21 HowPr 478; Schlemmer v. 
Myerstein, 19 HowPr (N. Y.) 412. 
See also supra § 182. 

{a] Thus an application for leave 
to renew a motion is properly denied 
where a party deliberately elects on 
the first motion not to rely upon af- 
fidavits in his possession, and nothing 
is shown to explain or excuse his 


election. Witmark v. Herman, 44 
N. ¥. Super. 144. 

82. Beaumont v. Midway Provi- 
dent sOimsiCo.. 2h roa At 28) ope, 
106; Dellwo vy. Petersen, 34 Ida. 697, 
203) P 472. 

[a] Excuse for not offering.— 


Where a party, upon such an appli- 
cation, shows material facts which 
were not presented to the court upon 
the previous motion, and that he was, 
so far as such matters then existed, 
prevented from bringing them to the 
notice of the judge by mistake, in- 
advertence, surprise, or excusable 
neglect, this presents such a case as 
will justify the granting of a motion 
to open the rule taken against him. 


Belmont, V., lorie Ri Co.) 52. Barb: 
CON ME) VOBITIE 
33. Cal.—Beaumont v. Midway 


Provident Oil Co., 21 Cal. A. 128, 131 
P 106 


. Ind.—Tecumseh Conleretcr Con va 
Buck, 192 Ind. 122, 135 NE 481. 
Kan.—Benz v. Hines, Danese Os 


89 AmD 594. 
* Mont.—Jensen y. Barbour, 12 Mont. 
566, 81 P 592. 


Nebr.—Hershiser v. Delone, 24 
Nebr. 380, 38 NW 863. 

N. Y.—Floersheim ve Musical 
Courier” Co:; 103 App. Div. 3838, 93 


NYS 41; Wentworth v. Wentworth, 
51 HowPr 289; Mitchell v. Allen, 12 
Wend. 290; Chichester v. Cande, 3 
Cow. 39, 15 AmD 238. To same effect 


Bellinger v. Martindale, 8 HowPr 
Thee 
{a] Fresh facts or some good ex- 
cuse should be furnished, Went- 
worth v. Wentworth, 51 HowPr 
(ONE NEB ED | 
[b] Serious doubt as to sufficiency 


of service of process may justify 
leave to renew a motion to set aside 
the service. Vickery v. Montclair 
Jam Kitchens, 161 NYS 409. 

34. So said in Mitchell v. Allen, 
12 Wend. (N. Y.) 290. To same ef- 
fect Kenney v. Kelleher, 63 Cal. 442; 
Bowers v. Cherokee Bob, 46 Cal. 279; 
Ford v. Doyle, 44 Cal. 6385; Jensen v. 
Barbour, 12 Mont. 566, 31 P 592; Bel- 
mont vy. Erie R. Co.,.52. Barbs (N. Y.) 
637; Hall v. Hmmons, 32 N. Y. Super. 
396, 8 AbbFrNS 451, 39 HowPr 187 
[rev on other grounds 9 AbbPrNS 
370]; Dollfus v. Frosch, 5 Hill (N. Y.) 


493, 40 AmD 368. See also supra 
§ 184, 
85. Cal.—Andersen v. Napa County 


Super. Ct., 187 Cal. 95,200 P 963. 
D. C.—Rhodes v. Bowling Green 
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motion.®® 


Original Order. 


falsified or ex- 


White Stone Co., 43 App. 298. 
Kan.—Kjellander v. Kjellander, 92 
Kan. 42) 5139 (P1003: 
6 Minn. 


f Minn.—Irvine vy. unk 
58. 
N. Y.—Adams v. Bush, 2 AbbPrNS 


112; Dollfus v. Frosch, 5 Hill 493, 40 
AmD 368. 
Wis.—Corwith v. Illinois State 


Bank, 15 Wis. 289. 

See also supra § 185. 

[a] Thus, where a motion has 
been denied upon the ground that ma- 
terial facts stated in the moving 
papers ought to have been substan- 
tiated by the oaths of the witnesses, 
instead of merely by that of the at- 
torney or party, it is proper to grant 
an application for leave to renew, es- 
pecially where the objection was not 
interposed by counsel, but was 
raised by the court of its own motion. 
Sa Ve Bush, 2) AbberNns, CN.” Y.) 
12. 

[b] Mere technical objection.— 
Where a motion, beside the merits of 
the case, fails by reason of some de- 
fect in the affidavits, the court will 
not give leave to renew the appli- 
cation. Jlderton v. Burt, 6 C. B. 433, 
60 HCL 433, 136 Reprint 1317. 


36. So said in Standard v. Wil- 
liams, 10 Wend. (N. Y.) 599. See also 
supra § 184. 

37. U. S.—lLundberg v. Albany, 


ete., Iron, ete., Co., 32’ Fed. 501. 

Cal.— Tyrrell v. Baldwin, 78 Cal. 
470, 21 P 116; Bowers v. Cherokee 
Bob, 46 Cal. 279; In re Riviere, 8 Cal. 
Mise Io 46s 

Minn.—In re Minneapolis R. Ter- 
minal Co., 38 Minn. 157, 36 NW 105; 
Irvine v. Meyers, 6 Minn. 558. 

N. Y.—Hill v. Hermans, 59 N. Y. 
396; Baum v. Stockell, 168 App. Div. 
286, 153 NYS 1004; Smith v. Spalding, 
ZONES Yeo SUDeTa sol, 40.0 LELOw bm ooos 
Dana v. Thaw, 109 NYS 826; Macom- 
ber v. New York, 17 AbbPr 35; Dev- 
lin v. Hope, 16 AbbPr 314; Wentworth 
v. Wentworth, 51 HowPr 289; Bellin- 
ger v. Martindale, 8 HowPr 113; 
Smith v. Van Patten, 2 HowPr 235; 
Dollfus v. Frosch, 5 Hill 493, 40 AmD 
368; Mitchell v. Allen, 12 Wend. 290; 
Dodd v. Astor, 2 Barb. Ch. 395, 

S. C.—Steele v. Charlotte, ete. R. 
Co., 14 S. C. 324 (holding, however, 
that an order of a ceircuit judge 
granting leave to a party to renew 
a motion before another judge was 
without force, as the latter could 
grant leave as well as any other 
judge). 

S. D.—Fisk v. Hicks, 29 S. D. 399, 
137 NW 424, AnnCas1914D 971 (rec- 
ognizing rule). 

[a] In Wisconsin leave to renew 
must be granted by the court, if at 
all, at the time of its decision, and 
be a part and qualification of the or- 
der entered on the decision. Webster 
v. Oconto County, 47 Wis. 225, 2 NW 
Boos 


[b] When denial without prejudice 


proper.—(1) The motion should be 
denied without prejudice where it is 
apparent to the court that the full 
merits have not been heard and that 
it is proper for the party to move 


[§§ 191-192 


plained so as to show that the facts stated therein 
do not amount to a denial of the grounds of the 


[§ 192] 4. Manner of Granting Leave—a. By 


When a motion is denied, the 


entry may and often does show that the motion was 
denied without prejudice to the renewal of the mo- 
tion;** and where this is done, the motion may be 
renewed without further leave.** 
this effect the order 
show in itself that it was made without prejudice 
to a new motion,®® and such leave to renew does 
not extend beyond one renewal.*° 


However, to have 


denying the motion should 


again. Havana Bank v. Moore, 5 
Hun (N. Y.) 624. (2) Where a party 
fails in a motion because of some 
formal defect or insufficiency in his 
papers, he should ask leave to renew 
the application, or that it be denied 
without prejudice to another motion. 
Dollfus v. Frosch, 5 Hill (N. Y.) 493, 
40 AmD 368. 

[c] Under general prayer.—‘“I do 
not doubt that I have the power to 
give him leave to renew the motion, 
on the denial of this application, just 
as I might have done on the deci- 
sion of the former motion, had the 
request been made, and had it been 
a proper case. This relief, however, 
cannot be granted under the general 
prayer as a legitimate object of this 
motion, for the reason that there are 
no facts in the moving papers on 
which to found this particular re- 
lief. ... This general prayer is bor- 
rowed from the Court of Chancery, 
and the same rule of practice should 
be held to apply in the case of mo- 
tions that prevailed in that court.” 


Bellinger v. Martindale, 8 HowPr 
ONES YS) ase: 
38. In re Minneapolis R. Terminal 


Co., 38 Minn. 157, 36 NW 105. 

{a] Effect of intervening statute. 
—Where a motion is denied with 
leave to renew, and before the sec- 
ond hearing a repealing statute is 
enacted which alters the law upon 
which the former motion was based, 
the latter motion is to be governed 
by the statute in force when it is 
made the same as if it were the first 
motion of its kind, and the leave to 
renew does not confer a right which 
is vested in such a sense as to escape 
the effect of the subsequent Statute. 
Peo. v. Cohocton Stone Road, 25 Hun 


CNP YAD)alige 

39. Mugler vy. Castleton Hotel, 
etc., Co., 168 App. Div. 492, 153 NYS 
1025; Sheehan Vv. Carvalho, 12 App. 
Div. 430, 42 NYS 222; Dolifus v. 
Frosch, 5 Hill (N. Y.) 4938, 40 AmD 
368; Rogers v. Heenig, 46 Wis. 361, 
1 NW 17. 

[a] Mere statement of the judge 
in the bill of exceptions or otherwise, 
that the first order was made with- 
out prejudice and inadvertently made 
to appear as absolute, was insufficient 
to prevent a reversal upon the ground 
that the second motion was renewed 
without leave. Rogers vy. Hoenig, 46 
Wis. 361, 1 NW 17. 

[b] Order refusing a reference as 
involving a long account was held 
not to show that leave was given to 
renew the motion. Mugler v. Castle- 
ton Hotel, ete., sCo., sl6SieA ppubive 
492, 153 NYS 1025. 

40. Dana v. Thaw, 109 NYS 826. 

{a] Thus, where an order grant- 
ing a motion to set aside a default 
was reversed, with leave to renew 
on proper papers, because of the ab- 
sence of a showing of merits, and a 
second application was denied be- 
cause of the same defect, the court 
should not have again granted leave 
to make a third motion for the same 
peer Dana vy. Thaw, 109 NYS 
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§§ 193-197] 


[§ 193] b. By Independent Order. Where leave 
‘to renew is not granted in the original order,‘ 
it may be granted by a subsequent independent 
order entered upon motion therefor by the party 


seeking to open the order.*? 
[§ 194] c. By Implication. 


ing the relief implies permission 
the motion.*4 And permission to 


may be implied from other circumstances.” 
it has been held that the fact that the court, in deny- 


ing a motion for the vacation of 


stated on the hearing that another motion could 
be made to vacate the order on the merits, does not 
constitute leave to renew the motion.*¢ 

So it has been held 
that granting a second rule to show cause to the 
same effect as the first operates as a qualification 
of the order denying the first motion and consti- 


Second rule to show cause. 


tutes sufficient leave of court to 


41. See supra § 192. 

42. Cal—Mace vy. O’Reilley, 70 
Cal. 231, 11 P 721; Hitchcock v. Mc- 
Elrath, 69 Cal. 634, 11 P 487; Kenney 
v.. Kelleher, 63 Cal. 442; Bowers v. 
Cherokee Bob, 46 Cal. 279; Ford v. 
Doyle, 44 Cal. 635. 

Minn.—Carlson v. Carlson, 49 Minn. 
555, 52 NW 214; Irvine v. Meyers, 6 
Minn. 558. 

N. Y.—Havana Bank v. Moore, 5 
Hun 624; Dolifus v. Frosch, 5 Hill 493, 
40 AmD 368. 

S. D.—Fisk v. Hicks, 29 S. D. 399, 
137 NW 424, AnnCas1914D 971. 

Wis.—Webster v. Oconto County, 
47 Wis. 225, 2 NW 335. 

43. See supra § 181. 

Effect of proceeding without leave 
see supra § 176. 

44. Cal—kKenney v. Kelleher, 63 
Cal. 442; Bowers v. Cherokee Bob, 46 
Cal. 279; 

Colo.—Reeves v. Best, 13 Colo. A. 
225,.06 P 985. 

Me.—McCluskey’s App., 116 Me. 212, 
100 A 977. 

Minn.—McLaughlin  v. Brecken- 
ridge, 122 Minn. 154, 141 NW 1134, 
142 NW 134; Goodrich v. Hopkins, 10 
Minn. 162 (recognizing rule). 

N. Y.—Harris v. Brown, 93 N. Y. 
390; Riggs v. Pursell, 74 N. Y. 370, 
381; American Hosiery Co. v. Himler, 
78 Misc. 32, 137 NYS 702; Goldenberg 
v. Adler, 123 NYS 387; Thayer v. 
Parr, 13 NYWklyDig 137. 

N. D.—Clopton y. Clopton, 10 N. D. 
569, 88 NW 562, 88 AmSR 749. 

“By hearing the motion and grant- 
ing the relief the court did in fact 
give such permission and its order 
is not vitiated by the circumstance 
that the permission was not sepa- 
rately or preliminarily obtained. The 
court might if it had seen fit have 
insisted upon that preliminary, but 
it had the power to dispense with it 
and entertain and dispose of the 
whole matter in one order, and that 
course is not error for which its or- 
der should be reversed on appeal if 
right upon the merits.” Riggs v. 
Pursell, supra. 

{a| Apparent exception to rule re- 
quiring leave.—The only apparent ex- 
ception to the rule that a motion to 
open a default, once denied, cannot 
be renewed, where the same judge 
who denied it does not grant permis- 
sion, or it is not made upon presenta- 
tion of new facts which have oc: 
curred since the denial of the pre- 
vious motion, is when such a motion 
is renewed at the same term, before 
the same judge, and is entertained by 
him, when it will be regarded as hav- 
ing been made upon his implied per- 
mission. Goldenberg v. Adler, 123 
NYS 387. 


{b] Granting an order to show! 


Since the court has 
power to disregard the rule requiring leave as a con- 
dition precedent to the renewal of a motion,*® it has 
been held that hearing the second motion and grant- 
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this has also been’ denied.*8 

[§ 195] 5. Effect of Leave Granted. The effect of 
an order granting leave to renew a motion once de; 
nied is not merely to give applicant an opportunity 


to show cause why a rehearing of the motion should 


the motion and 


given to renew 
renew a motion 
But 


an order, orally 


renew it;** but | papers. 


cause, on a subsequent application to 
the judge who.made an order deny- 
ing a motion, does not of itself 
amount to leave to renew the motion. 
Amsinck v. Northrup, 12 NYWklyDig 
573; Webster v. Oconto County, 47 
Wis. 225, 2 NW 335. But see Harris 
v. Brown, 93. N. Y. 390 (holding that 
the fact that no formal leave to re- 
new a motion on additional papers 
was granted does not necessarily de- 
S%ermine that a second motion made 
on an order to show cause is not a 
renewal, the granting of the order 
to Show cause and hearing the second 
motion on the original and additional 
papers being in effect a grant of leave 
to renew and a renewal). 

45. Rutherfurd Realty Co. v. Cook, 
TOSEOING Yo. 295 C9 ON By loan 

[a] Certification of case on mer- 
its.—The denial of plaintiff’s motion 
to be allowed certain impounded 
rents and profits from mortgaged 
premises accruing pending foreclo- 
sure as a credit on a deficiency judg- 
ment was not conclusive as to the 
night of the owner of the equity of 
redemption thereto, no award of the 
fund having been made to him, as 
plaintiff might have obtained leave 
to renew its motion, which was, in 
effect, granted by the appellate divi- 
sion certifying the case to the court 
of appeals on its merits. Rutherfurd 
Realty Co. v. Cook, 198 N. Y. 29, 90 
NE 1112 [rev 13838 App. Div. 894, 118 
NYS 1139]. 

46. Sheehan v. Carvalho, 12 App. 
Div. 430, 42 NYS 222. 

47. Gocdrich v. Hopkins, 10 Minn. 
162; Harris v. Brown, 98 N. Y. 390. 
But see Amsinck v. Northrup, 12 NY 
WklyDig 573 (holding that an order 
to show cause why an order for ex- 
amination of a party before trial 
should not be set aside did not 
amount to a leave to renew a motion 
to that effect already denied). 

48. Webster v. Oconto County, 47 
Wis. 225, 2 NW 3365. 

49. State v. Lewis and Clark 
County First Judicial Dist. Ct., 50 
Mont. 435, 147 P 614. 

Rehearing see supra § 161. 

50. State v. Lewis and Clark 
County First Judicial Dist. Ct., 50 


Mont. 435, 441, 147 P 614, 616. 

51. Wallace v. Lewis, 9 Mont. 399, 
Pe ZR 
. [a] Denial “without prejudice,” 


which amounts to granting leave to 
renew it (See Supra § 192), simply 
leaves the parties in the same posi- 
tion as if the motion had not been 
made, and,if it is renewed, the re- 
newed motion must be made within 
the time limited by statute for mov- 
ing originally. Wallace v. Lewis, 9 
Mont. 399, 24 P 22. 

52. Wallace v,. Lewis, 9 Mont. 399, 


not be had,*® but rather to annul the order denying 


to reinstate the motion as if the 


order denying it had never been made,°*® or to leave 
the parties in the same position as if the motion 
had not been made with the opportunity of renewing 
the motion within the proper time.°+ 

Effect on time of moving. Where a statute limits 
the time within which a motion must be made, grant- 
ing leave to renew such motion will not operate 
as an extension of the time for moving.®? 

[§ 196] ©. Notice of Renewed Motion. 
should be given of a motion which is renewed? 
just as in the ease of an original motion.** 

[§ 197] D. Motion Papers on Renewed Motion.** 
The court has power, at its discretion, to hear a 
renewed motion upon the same or different®? 


Notice 


24 P 22; Wheeler v. Brady, 2 Hun 
CNS) Yi) BA, 4 nO mip Sade Crmmoies 
Bowman v. Sheldon, 7 N. Y. Super. 
657, 10 NYLegObs 339. 

[a] Remedy by rehearing.—If the 
denial was on some ground not con- 
clusive of the question, the remedy 
of the moving party is to make an 
application for a rehearing of the 
original motion on the original no- 
tice. Bowman y. Sheldon, 7 N. Y. 
Super. 657, 10 NYLegObs 339. Re- 
hearing see supra §§ 160-171. 

Rules governing in particular mo- 
tions see cross references supra 
p 462. 

53. See Piles v. Charles, 3 Greene 
(lowa) 109; Jensen vy. Barbour, 12 
Mont. 566, 31 P 592; Riggs v. Pursell, 
74 N. Y. 370; Fowler v. Huber, 30 
N: Y, Super. 52; Smith, v. .Spalding, 
26 N. Y. Super. 615, 30 HowPr 339: 

54. See supra §§ 40-68. 

55. Motion papers generally see 
supra §§ 40-121. 

56. Apsley v. Wood, 6 NYCivProc 
178, 67 HowPr 406. 

[a] Affidavits on renewai.—W here 
an order directing the examination 
of defendant before trial has been va- 
cated by reason of the insufficiency 
of the papers upon which .the appli- 
cation was made, the failure of plain- 
tiff, upon his second application for 
an order directing such examination, 
to comply fully with the provisions 
of Gen.- Pract. .Rules, rule 25,.: by 
showing what new facts are claimed 
to be shown on the second applica- 
tion, or whether or not there are any. 
new facts, is at most an irregularity 
and does not compel the court to 
refuse the order or to vacate it after 
it is granted. Skinner y. Steele, 88 
Hun 307, 84 NYS 748. 

[b] Renewal after default.— 
Where a mction granted by default is 
opened on excuse, it must be heard 
as to the party who took it on, the 
identical papers on which it was 
moved. Knowlton v. Bowrason, 8& 
COWa, CN a debe 

57. White v. Munroe, 33 Barb. 
GNEY.)650,, 12) Abbier 57 

[a] Necessity of new papers.—(1) 
Generally a motion should not be 
reheard on the same papers, unless 
the court desires to correct some mis- 
apprehension or inadvertence of its 
own. White v. Munroe, 33 Barb. 
CNeg Xs) 0.0) Ane Asp bers 3.) Vanes 2). eee 
motion founded only upon ‘the same 
papers, or only a part of the papers 
upon which it was formerly made 
and denied, must be denied with 
costs. Fenton v. Lumberman’s Bank, 
Clarke (N. Y.) 360. 

[b] Failure: to state new facts in 
affidavit.—On a second ex parte ap- 
plication for the examination of par- 


ities, made after the ordér granting 
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[§ 198] E. Hearing Merits on Application for 
Leave To Renew. Where notice is served to that 
effect,°* or in the absence of any objection to’ want 
of notice,®® the hearing of the application for leave 
to renew and the hearing of a renewed motion may 
proceed together as one proceeding.®° 

[§ 199] F. Appeal from Order on Original Motion 
—l. Affecting Right To Renew. By taking appeal 
from an order granted on a motion, appellant does 
not waive his right to renew the motion denied by 
the order appealed from.®+ But, although there is 
authority to the contrary,®* it has been held that 
after affirmance of the original order on appeal, 
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the motion cannot be renewed in the trial court,°* 
and by appealing from an order, appellant waives 
leave reserved to him to renew the motion which the 
order denied.°* 

[§ 200] 2. Affected by Renewal. Obtaining leave 
to renew a motion has been held to waive the right 
to appeal from the first order,®® and it is clear that 
an actual renewal of the motion is such a waiver.®® 
After appeal taken from .an order denying a mo- 
tion, the renewal of the motion, under leave given 
in the order, precludes appellant from prosecuting 
his appeal from such order.*? 


XXIII. ORDERS GRANTED ON MOTIONS 


[§ 201] A. Form and Requisites—1. In General. 
As a general proposition all orders are made in 
view of the statutory law, if there is any, govern- 
ing or regulating the proceeding in which they are 
made or entered.°® Where an order expresses the 
clear intent of the law in regard to the matter to 
which it relates, it is not void because the precise 
language of the statute is not employed.®® In terms 
orders should be sufficiently explicit to enable the 
parties affected thereby to perform the thing 
directed,’° but substantial compliance with this re- 
quirement may suffice. In equity orders may be 
molded and shaped to meet the exigencies of each 


particular case.72, Where the question is purely: one 
as to the form of an order the appellate court is 
not inclined to differ with the lower court on a 
technical point of practice.7* Matters of surplus- 
age’ or mere clerical errors or inaccuracies’ will 
not invalidate an order made either by a court or a 
judge as the case may be. 

[§ 202] 2. Necessity of Writing. While, as some 
of its definitions imply,7* an order may, in the 
absence of a statute or rule of court to the contrary, 
be either oral or written,’ it usually is** and often, 
by the requirements of the local practice,’? must 


the first application had been vacated, 
the fact that the affidavit did not 
state what new facts were claimed 
to be shown on the second applica- 
tion, or whether there were any new 
facts to be shown, as required by 
Gen. Pract. Rules, rule 25, is only 
an irregularity and does not compel 
the court to refuse the application. 
pane v. Steele, 88 Hun 307, 34 NYS 
748. 


58. Fowler v. Huber, 30 N. Y. 
Super. 52. ~ 
[a] It is common to give notice 


of an application for such leave and 
in the same notice to give’ notice of 
renewing such mction conditionally 
in case such leave is granted. Fow- 
ler v. Huber, 30 N. Y. Super. 52. 

59. Fowler v. Huber, supra, 

[a] If no objection to want of 
notice is made, the court may grant 
leave and entertain a renewed motion 


instanter. Fowler v. Huber, 30 N. Y. 
Super. 52. 
60. Riggs v. Pursell, 74 N. Y. 370; 


Peo. v. Eddy, 3 Lans. (N. Y.) 80, 82; 
Smith v. Spalding, 26 N. Y. Super. 
615, 30 HowPr 839. But see Crocker 
vee Crocker, ait  Sheld)- CNG Ye)" (274 
(where it is held that upon a motion 
for leave to renew a motion the mer- 
its of the main application are not 
to be investigated or determined). 
“Tt is not unusual to move to open 
or reconsider a matter passed upon 
under a previous motion and order 
at special term, and at the same 
time to ask for the relief the party 
claims to be entitled to; and it de- 
pends very much upon the discretion 
of the special term whether both 
branches of the motion shall or shall 
not be heard together. ... Usually 
they are heard together and disposed 
of under one order.” Andrews vy. 
Cross, 17 AbbNCas (N. Y.) 92, 95. 
61. Union Mills First Nat. Bank 
v. Clark, 42 Hun 90, 3 NYSt 438; Bel- 
mont v. Erie R. Co., 52 Barb. (N. Y.) 
637. See Matter of Friedman, 123 
Mise. 809, 206 NYS 410 [rev on other 
grounds 215 App. Div. 130, 213 NYS 
369] (recognizing rule); Clumpha v. 
Whiting, 10 AbbPr (N. Y.) 448. But 
see Benedict, etc., Mfg. Co. v. Thayer, 
20 Hun (N. Y.) 547 (where it was 
said that an order denying a second 
motion for leave to amend was proper 
for the reason that an appeal was 


then pending from the denial of the 
first motion). A 

62. Riggs v. Pursell, 74 N. Y. 370 
(affirmance of an order by tne appel- 
late court does not add to its effect 
or preclude a renewal of the motion, 
in the discretion of the court below, 
upon gifferent or additional facts). 

63.) Dodd, v2) “AStors 2) Barbs Ch: 
(N. Y.) 395; Danaher v. Prentiss, 22 
Wis. 311; Second Ward Bank v. Up- 
man, 14 Wis. 596; Corwith v. State 
Bank, 11 Wis. 430, 78 AmD 719; Pierce 
v. Kneeland, 9 Wis. 23, 14 Wis. 341; 
Hill v. Hoover, 9 Wis. 15. 

[a] After reversal of an order 
granting a motion, it cannot be re- 
newed in the trial court even upon 
different grounds, unless the appel- 
late court in reversing the order 
granted leave to renew the motion in 
the trial. court, Corwith v. State 
Bank, 11 Wis. 430, 78 AmD 719. See 
Dana v. Thaw, 109 NYS 826 (where 
the appellate court expressly author- 
ized a renewal). 

64 Harrison v. Neher, 9 Hun 
(N. Y.) 127; Noble v. Prescott, 4 3H. 
D. Smith (N. Y.) 189; Peel v. Elliott, 
16 HowPr (N. Y.) 483. 


65. Robbins vy. Ferris, 56 Hun 
CN. 'Y.)! 286. 
66. Harris’ v. Brown, 93 N. Y. 390; 


Harrison v. Neher, 9 Hun (N. Y.) 127; 
Belmont v. Erie’ R. Co., 52 Barb. 
(N. Y.) 637; Noble v. Prescott, 4 EH. D. 
Smith (N. Y.) 139; Apsley v. Wood, 
6 NYCivProc 178, 67 HowPr 406; Peel 
v. Elliott, 16 HowPr (N. Y.) 481. 

67, Harris''v,° Brown, 93 Nov. 390; 
Apsley v. Wood, 67 HowPr 406, 6 NY 
CivProc 178; Peel v. Elliott, 16 How 
Pr (N. Y.) 483. See Smith y. Spald- 
ing, 26 N. Y. Super. 615, 30 HowPr 
839 (recognizing rule). 

68. Chapman v. Northern Trust 
Coy a2l9r Tle ACY 4902 att 2OGM Ee oo. 
129 NE 836, 13 ALR 568]. 

§ “beat order generally see supra 
ranges. order generally see supra 


69. Hulsaver v. Wiles, 11 HowPr 
(N. Y.) 446. 

70. Kahlbon v. Peo., 101 Ill. A. 
567; Rowley v. Feldman, 66 App. Div. 
463, 73 NYS 385; Union Bank y. Mott, 
13 AbbPr CN. Y.) 227. Turner v. Da- 
vis, 2 Den. (N. Y:)\ 187, 2) HowPrs 36; 
Ex p. Duncan, 42 Tex. Cr. 661, 62 SW 


758. 

71. Burnett v. Snyder, 41 N. Y. 
Super. 342; Weston v. Watts, 15 NYSt 
123; Union Bank y. Mott, 13 AbbPr 
(N. Y.) 247. 

72. Worth v. Gray, 59 N. C. 4. 

73. Phinney v. Broschell, 80 N. Y. 
544, 58 HowPr 492. 

[a] Where an order granting a 
motion is in the words, “It seems to 
the court that the said motion be 
sustained,” it is sufficient and equiva- 
lent to the more correct form “It 
seems to the court that the said mo- 


tion should be sustained.” Butler v. 
Thompson, 2 Fila, 9,-13; 
74. Matter of Newman, 75 Cal. 


213, 16 P 887, 7 AmSR 146: 

[a] The words “by this court’ 
may be treated as surplusage in an 
order which should properly be a 
judge’s order and has been made in 
open court and signed by the judge. 
Matter of Newman, 75 Cal. 213, 16 P 
887, 7 AmSR 146. See Territory v. 
Shearer, 2 Dak. 332, 8 NW 135 (where 
the words “By the court,” preceding 
the judge’s signature to an orger 
granted by him out of court, were re- 
garded as surplusage). 

75. Richter v. State, 156 Ala. 127, 
47 S 163. 

76. See supra § 2, 

- See supra § 2 text and note 11. 
[a] Proof of oral order.—While 
an order signed by the court, or the 
records of the court, are the best evi- 
dence of the decision of the court, 
yet where it is shown that these do 
not exist, other evidence Is admis- 
sible to establish the fact that a 
given decision was made. -Jeansch v. 
Lewis, 1 S. D. 609, 48 NW 128. 

78. See supra § 2; and infra this 
section. 

79. See statutory provisions; and 
rules of court. 

[a] Abbreviated forms.—A_ provi- 
sion in the Chicago Municipal Court 
Act. (Hurd. Rev. 2 Sto [1909 Ten ic 
§ 264), relating to abbreviated forms 
of “orders,” extends to all orders, 
whether interlocutory or final. Chi- 
Gage v. Coleman, 254 Ill. 338, 98 NE 


[b] Consent for order in vacation. 
— ‘lhe consent required by Acts 31st 
Leg. (Ist Ex. Sess.) ec 32, authoriz- 
ing the judges of the district courts, 
by consent, to make orders in vaca- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 202-205] 


be®® in writing or at least reduced to writing 
in parol;*! 
necessity of writing may be implied from the phrase- 
ology of statutes defining an order as a direc- 
tion of a judge or court made or entered ‘‘in writ- 
an order to be ‘‘signed,’’8* or 
requiring it to be ‘‘entered of record. 784 

[§ 203] 3. On Several Applications. 
eral applications or motions are decided, or several 
directions in the cause are given at the same time, 
but one order should be entered embracing all the 
directions.*> But in separate actions separate orders 
should be entered,*® although a single order to pay 
money in five actions into court may be proper,** 
especially where it will prevent the multiplication 


and not allowed to rest 


2982 


ing,’’>? or requiring 


of costs.88 


tion as fully as in term time need not 
be in writing. Pecos, ete., R. Co. v. 
Cox, 105 Tex. 40, 143 SW 606. Vaca- 
poe poneers generally see Judges §§ 
88-9 

{c] imitation ef rule.—No writ- 
ten order is necessary to authorize a 
clerk to insert an extra allowance of 
costs in a judgment when he has be- 
fore him upon taxation the minutes 
kept by the deputy clerk and the affi- 
davit of such clerk that the court 
ordered the allowance to be made. 
Smith v. Coe, 30 N. Y.’ Super. 477. 

80. Von Schmidt~v. Widber, 99 
Cal. 511, 34 P 109. 

[a] An indorsement by a city 
court justice upon an order for the 
examination of a judgment debtor 
‘proceeding dismissed upon objection 
made by judgment-debtor,” followea 
by his initials and judicial title, is an 
order within the statutory definition. 
McAlpin v. Stoddard, 54 Mise. 647, 
105 NYS 9. 

[b] Special motions must be de- 
termined by an order in writing. 
Smith v. Spalding, 26 N. Y. Super. 
615, 30 HowPr 339. 

[c] Distinction between granting 
and refusing a motion.—‘‘The 46th 
rule of practice declares that ‘Every 
motion for any rule or order, shall 
be submitted to the court in writing, 
by the counsel who makes it, and if 
granted by the court, shall be de- 
livered to the clerk.’ If not granted, 
there appears to be no provision for 
filing, or for making the motion a 
part of the record. Doubtless, the 
court might refuse to entertain even 
a collateral motion not reduced to 
writing. But if it does entertain and 
overrule a motion, we are not pre- 
pared to say that any writing is 
necessary—especially as to motions 
which, if granted at all, are to be 
granted of course; and such is the 
character of the one with which we 
are now concerned. There is no inti- 
mation that the court refused to 
grant it because it was not presented 
in writing. Certainly, when a mo- 
tion is granted, the order must be in 
writing, 
writing or not; but we think a court 
may refuse a collateral order or 
judgment applied for, without ex- 
pressing the refusal in writing. We 
think courts constantly refuse mo- 
tions, and make no record of the re- 
fusal. Take, as examples, motions 
for nonsuit, motions to dismiss dec- 
larations or pleas, and motions to 
suppress interrogatories. What is 
done by a court of record must be 
registered; but what it refuses to do 
is often not matter of record. The 
very motion on which we are now 
ruling, that is, the motion to dismiss 
the writ of error, was made in parol, 
and disposed of without any entry 
upon our minutes. Yet the twenty- 
third rule of this court is in almost 
the exact language of the forty-sixth 
rule of the superior court quoted 
above. When guch a motion is grant- 
ed, the proper order is recorded; but 
when it is overruled, the minutes are 


whether the motion is inj 
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and .the 
entry.?t 


Where sey- 
amendment.?* 


[§ 204] 4. Caption—a. In General. 
tion®® of an order identifies the cause in which the 
order is made it is sufficient.°° 
order should correspond with the time of its actual 
It need not contain at full length the 
names of all the parties to the cause,®? and cleri- 
eal errors in this respect may be corrected.®? 
erroneous caption may be corrected or cured by an 


[42 Cid} 527 


If the cap- 


The caption of an 


An 


[§ 205] b. Of Order of Court. The caption of an 
order of court must truly state when and where 
the order was made.*® 
should be styled as such and not as an order of the 
justice directing its entry,’® yet when it appears 
from the notice of motion and the body of the order 


While an order of the court 


that it was made by the court, the absence of a 


silent concerning it, and, usually, the 
whole matter is left in parol.” Gun- 
nels v. Deavours, 59 Ga. 196, 197. 

81. Cal—Fast v. Steele, 127 Cal. 
202, 59 P 585. 

Conn.—State v. Thresher, 77 Conn. 
70, 58 A 460. 

Ill.—Gardner y. 100 Ill. A. 
254. 

Mo.—Cummings v. Brown, 181 Mo. 
711, 81 SW 158. 

N. Y.—Dady v. O’Rourke, 71 App. 
Div. :5.57, 15) NYS] 82d7 

Tex.—Ex p. Duncan, 42 Tex. Cr. 
661, 62 SW 758. 

{a] Cannot be established by pa- 
rol.—State v. Thresher, 77 Conn. 70, 
58 A 460; Cummings v. Brown, 181 
Mo. :711, 81 SW 158; Smith v. Spald- 
ing, 26 N.Y. Super. 615, 30 HowPr 


SO 
{b] Affidavits of parties should 
not be relied on. Smith v. Spalding, 
26 N. Y. Super. 615, 30 HowPr 339. 
[c] Mere oral decision is of no 


effect without an order making it a 


Peo., 


record. Smith v. Spalding, 26 N. Y. 
Super. 615, 30 HowPr 339. 

S2. See supra § 2. 
fa] Every direction of a court or 
judge is an order, whether merely 
made in writing or entered in the 
minutes. Von Schmidt v. Widber, 


99NCaly old, 734 Pad 09% 

83. See infra § 212. 

84. See infra § 218. 

[a] An entry made by the cler: 
of the supreme court upon the min- 
utes of the court, reciting that cer- 
tain relief is ordered, iS an order in 
writing complying with Code Civ. 


Proce: 16%, «DOW mGCIV. ) bracts “Act 
§ 127. Gerity v. Seeger, etc., Co., 163 
N.: Y..119, 5% NE) .290;. Howard —v. 


Robinson, 186 App. Div. 530, 174 NYS 
330; Loper v. Wading River Realty 
Co., 143 App. Div. 167, 127 NYS 1000; 
Gersman y. Levy, 58 Misc. 174, 108 
NYS 1107 [app dism 126 App. Div. 
83, 110 NYS 236]. 

Tb] An cral decision by the court 
entered of record by the clerk is as 
much an order as if written out by 
the judge. Allen v. Voje, 114 Wis. 1, 
89 NW 924. 

Hunt v. Wallis, 6 Paige (N. 
1 


Costs should not be swelled 
by unnecessarily entering separate 
orders. Gregory v. Dodge, 3 Paige 
GNLE Yop) yee 0 

[b] Several appeals cannot be 
availed of by unnecessarily entering 
separate orders. Gregory v. Dodge, 
8 Paige (CN. Y.) 90: 

{c] If anything is omitted from 
the order, the other party should not 
enter an additional order, but shouia 
apply to have the former order cor- 
rected. Hunt v. Wallis, 6 Paige 
GNOY2) 3 te 

86. Mackin v. Wilds, 106 La. 1, 
30 S 257; Bloodgood v. Slayback, 62 
App. Div. 315, 71 NYS 809. 

87. Whitman v. Haines, 4 NYS 48 
[aff 119 N. Y. 639 mem, 23 NE 1148 
mem]. 

88. Whitman y. Haines, supra. 

89. 


p 1282. 

90. U. S.—Dallas County v. Mc- 
Kenzie, 110 U. S. 686, 4 SCt 184, 28 
L. ed. 285. x 

Cal.—Oaks v. Rodgers, 48 Cal. 
197. 

Ill.—Fink v. Disbrow, 69 Ill. 76; 
Telfer v. Hoskins, 32Ill; 165, 167. 

N. Y.—Peo. v. ‘Tarbell, 17 HowPr 


120. 

Okl.—Fisher v. McKeemie, 43 Okl. 
577, 143 P 850, AnnCas1917C 1039. 

Tex.—Corsicana First Nat. Bank 
v. Cohen, (Civ. A.) 55 SW 530. 

Va.—Jones v. Janes, 6 Leigh (33 
Va.) 167. 

“The next and principal complaint 
is, that in all the orders of the court 
below, the clerk omitted the eniry, 
at length, of the names of the par- 
ties to the cause. The cause was 
properly commenced and. entered 
upon the orders of the court, with the 
full names of the parties. After 
this, it was only necessary to so des- 
ignate the orders that there could be 
no mistake as to the cause in which 
they were entered. This is, no doubt, 
generally best done by placing the 
full title of the cause at the head 
of each order, but if another designa- 
tion is given, or other means of 
identification adopted, so as to clearly 
point out in what cause the order is 
made, it answers every legal require- 
ment. There may be cases where it 
would be advisable to abbreviate the 
title of the cause in the orders, as 
where the parties are very numerous 
with very hard names. This is sim- 
ply a question of identity, and not of 
error. If the orders are identified as 
entered in this cause, then they are 
correct and well entered. If they are 
not identified as entered in this 
cause, then they have nothing to do 
with it, and the defendant has no 
cause to complain of them for they 
do not affect him.” Telfer v. Hos- 
kins, supra. 

91. Whitney v. Belden, 

CN. Y.) 140. 

92 Telfer v. Hoskins, 32 Ill. 165; 
Peo, v.. Tarbell, 17 How Br CN. Yn) 
120; Jones v. Janes, 6 Leigh (33 Va.) 
167. 

{a] Omission of the name of a 
defendant in the caption of an order 
is no objection where no one was 


4 Paige 


misled. Jones v. Janes, 6 Leigh (33 
Via) hEG, 

93. Peo. v. Tarbell, 17 HowPr (N. 
Y.) 12.0 


94, Mojarrieta VeioauenZ, SO oN 
553, 58 HowPr 505; Coffin v. Lesster, 
36 Hun 347 [aff 110 N. Y. 645, 17 NE 


873]. 

Amendment generally see infra 
§ 237 et seq. 

95. Matter of Myers, 3 HowPr 
(N. Y.) 234; Whitney v. Belden, 4 
Paige (N.-Y.) 140; Bisher v. Mc-. 
Keemie, 48 Okl. 577, 580, 143 P 


850, AnnCas1917C 1039 [quot Cyc]. 
96. Matter of Munson, 95 App. 
Div. 23, 88 NYS 509; Roncoroni v. 
Gross, 92 App. Div. 366, 86 NYS 11138; 
Fisher v. McKeemie, 43 Okl. 577, 143 


“Caption” defined see 9 C, J.!|P 850, AnnCasi917C 1039, 


598 [42.C. J.] 


caption does not prevent the order from being re- 


garded as one made by the court.®? 
Presumptions. 


regularly called and held.®* 


[§ 206] c. Of Judge’s Grder. 


an order made out of court should state truly the 
time and place when and where the order was made 
It should not by 
its form imply that the order was made by the 
But where it otherwise appears that the 
the mere fact that it | 
has a caption in the form of a court order does 


and by what judge or justice.? 


court.” 
order is a judge’s order,* 


97. Lawson v. Speer, 91 App. Div. | 
411, 86 NYS 915; Kelly v. Thayer, 34): 
HowPr (UN. *Y.) 163; Fisher v. ‘Mce-; 
Keemie, 43 Okl. 577, 143 P 850, Ann} 
Casi9i7C 1039. 

98. Dallas County v. McKenzie, : 
110 U.S. 686, 4 SCt 184, 28 L. ed. 285; 
Fisher v. Hepburn, 48 N. Y. 41; Peo., 
v. Ulster County, 19 NYWklyDig 208.) 

99. Oaks v. Rodgers, 48 Cal. 197}; 
Corsicana First Nat. Bank v. Cohen, 
(Tex, Civ. A.) 55 SW 530. 

{a] Rule applied.—If an order! 
which is reauired to be made by the, 
court is entitled and filed in the court! 
and bears the seal of the court, it! 
will not be considered as an order of, 
the judge at chambers, because the 
words “it appearing to me” are used) 
in it, and the testatum clause says,' 
“In witness wherecf, I have hereunto 


set my hand.” Oaks v. Rodgers, 48 
Oh Bleue 
1. Matter of Myers, 3 HowPr (N.. 
Y.)° 234. 
2. Roncoroni v. Gross, 92 App. 
Div. 366, 86 NYS 11138; Disbrow v. 


Folger, 5 AbbPr (N. ) 53. 

{a] Court order made at chambers 
under stipulation.—The parties stipu- 
lated that a motion noticed for a 
special term might be heard before 
the judge at chambers with the same 
effect as though heard at special 
term, and that, upon filing his de- 
cision, an order might be entered in 
pursuance thereof as of a _ special, 
term. It was held that an order en- 
tered under this stipulation, purport- 
ing to have been made by the judge 
“at chambers, as of special term,” 
could not be supported as an order 
of the court, and an appeal from such 
order was accordingly dismissed. To 
give effect to the intention of the 
parties in such a case the prevailing 
party should enter an order as an or- 
der of the special term without re- 
citing the stipulation or noticing the 
fact that it was heard at special 
term, and the special term will re- 
fuse to set aside such order because 
the parties are estopped by their 
stipulation from contending that 
such crder was not in fact made by 
the court. Morgan, J., said: “It is 
impossible to give full effect to the 
stipulation, unless the _ prevailing 
party is at liberty to enter an order 
as of special term; which, as was 
said in the opinion of this court upon 
the first appeal, should be drawn up 
without anything appearing upon its 
face to show that it is not in fact 
what it purports to be. The practice 
has been too long established, of 
hearing motions at chambers under 
stipulations of this character, to 
justify us in making any hasty de- 
cision, which would invalidate the 
proceedings, and disappoint the ex- 
pectation of the parties. Nor can Y 
see any impropriety in tolerating a 
practice which, by stipulation, allows 
the judge holding the special term, to 
hear motions at his chambers which 
are duly noticed for his special term. 


An order of court, with a regular 
caption, is presumed, in the absence of proof to the 
contrary, to have been made at a term of. court 
An order entitled as 
made in court will be presumed to have been so 
made when otherwise it would be invalid. 


| brought up 


| chell, 
Heishon v. Knickerbocker hans Cos} 


MOTIONS AND ORDERS 


The caption of 


If an order is entered as tnougn tne, 


motion was heard and decided 
special term, 


at 


and the court at general term will 
not, I think; go behind the papers 
on appeal, to inquire 
whether or not the decision was made 


by the judge at chambers, instead of, 
being made by him at his special, 


term. ...It was my own impression 
that either party on filing the stipu- 
lation, might draw up and enter a 
special term. order, 
decision of the judge at chambers, 
without any reference to its being 
heard at chambers.” Kelly v. Thayer, 
34 HowPr (N..Y:) 163, 166. 

3 See cases infra notes 4-6," 

{a] Recitals characterizing order 
as of judge.—Rosekrans v. Rose- 
krans, 163 App. Div. 730, 148 NYS 
954 [aff 220 N. 
1050 mem]. 

Construction see infra § 263. 

4. Mojarrieta v. Saenz, 80 N. Y. 
558, 58 HowPr 505; Phinney v. Bros- 
SOMINE Ye 5447758 “Elowiler 4027 


[7 N: Y.'278; Matter*of Munson, 95 
App. Div. 23, 88 NYS 509; Albrecht 
v. Canfield, 92 Hun 240, 36 NYS 940; 
Coffin vy. Lesster, 36 Hun 347 [aff 110 


N. Y. 645 mem, 17 NE 873 mem];, 


Lachenmeyer v. Uachenmeyer, 26 
Hun 542 [app dism 89 N. Y. 632 
mem]; Boucicault v. Boucicault, 21 


Hun (N:-Y.) 431, 59 HowPr 31; Peo.! 


v. Kelly, 35 Barb. (N. Y.) 444, 13 
AbbPr 405; In re Knickerbocker 
Bank, 19 Barb. (N. Y.) 602; Atlantic, 
ge Tel. Co. v. Baltimore, ete., ReCoz 

VARS perso slant 87 N. Y. 3551; 
smi v. Coe, 30 N. Y. Super. 477; 
Dresser v. Van Pelt, 13 N. Y. Super. 
687, 15 HowPr 19; Aiken v. Aiken, 96 
Misc. 561, 160 NYS 876; Goldreyer v. 
Shatz, 114 NYS 339; Hazard v. Wil- 
son, 3 AbbNCas (N. Y.) 50; Wicker v. 


Dresser, 4 AbbPr (N. Y.) 938, 13 How 
(eeoo le 
fa] Thus an order which was 


signed by a judge with his full name, 
with no directions to enter it, and 
which was’ not entered, was consid- 
ered a judge’s order, and not a special 


term order, although it had a cap- 
tion. Atlantic, etc., Tel. Co. v. Balti- 
more, (ete.,. Re ‘Co. (40 Ni Yo" Super: 


St Watt (Sf. Yaron | 

5. Rosekrans v. Rosekrans, 163 
App. Div. 730, 148 NYS 954 [aff 220 
N. Y. 628 mem, 115 NE 1050 mem]; 
Reo. V.l1iselly 85 Barbe ON, Ye )eaee 
13 AbbPr 405; and cases supra note 6. 

6. Mojarrieta v. Saenz, 80 N. Y. 
553, 58 HowPr 505; Coffin v. Lesster, 
36 un 347 [aff 110 N. Y. 645 mem, 
17 NE 873 mem]; Ailkken vy. Aiken, 96 
Mise. 561, 160 NYS 876. 

Amendment see infra § 237 et seq. 

7. Ala.—Davis v. State, 145 Ala. 
69, 40 S 668. 

Cal.—Randall v. Duff, 79 Cal. 
VORP Sezer PP 610S SMR ANT oder oO. 

Mich.—Tweddle v. Judge Grand 
Rapids Super. Ct., 134 Mich. 237, 96 


115, 


not vitiate it* or make it an 
and it may be amended in this respect.® 
[§ 207] 5. Recitals—a. In General. 
should regularly recite the facts and proceedings 
conferring the jurisdiction and right to make the | 
order ;’ and this will usually involve a recital of the 
facts found and upon which the order is based,* 
but a recital of the evidence is not necessary.® 
Waiver of jurisdiction. 
diction has been waived it should appear by recitals 
in the order!® or in a stipulation te that effect.** 
The consent upon which an order is made should, 
as a matter of practice, be incorporated in the order 
to be entered thereon;!? and on appeal such recital 
will be deemed conclusive.** 
Remedy for failure to recite. 


an appeal may doubt-,; 
less be taken to the general term, ' 


embodying the’ 


Y. 628 mem, 115 NE: 


Pog 
pa) 


[§§ 205-207 


order of the court,® 


An order 


If the question of juris- 


The proper remedy, 


NW 22. 

N. Y.—Macy v. Nelson, 62 N. Y. 
638; Gooding v. Brown, 35 Hun 153. 

Tenn.—Bennett v. State, 8 Humphr. 
118. 

Tex.—Cotton v. Rand, (Civ. 

92 SW 266. 

[a] Notice.—A recital in an order 
that it was made “upon the grounds 
set forth in defendant’s notice of 
moticn” sufficiently shows that a 
notice was given. Randall v. Duff, 79 
Cale 1155 1235 9 P6325 215 Paoloies 
LRA 754, 756. 

[b] Facts which will be presumed 
in support of an order need not be 
recited therein. Peo. v. Central City 
Bank, 53 Barb. (N. Y.) 412, 35 How 
Pr 428; Bennett v. State, 8 Humphr. 
(Tenn.) 118, 

8. Davis v. State, 145 Ala. 69, 40 
S 663; Wunderlin v. Cadogan, 75 Cal. 
61%; 17 P 713;-Peo. v.. Turner, 1 Cat. 


A.) 


152. 

9. Simpson v. Rhinelanders, 20 
Wend. (N. Y.) 103. 

10. Newhall v. Appleton, 46 N. Y. 
Super. 6. 

11. Newhall v. Appleton, supra. 

12. Roby v. Title Guarantee, etc., 
Co., 166 Ill. 336, 46 NE 1110; Whit- 


aker” vi 8 Desfosse, 9202 NAY, “Super. 
678; Smith v. Grant, 3 NYSt 255; 11 
NYCivProc 354; Henry v. Hilliard, 
120 N. C. 479, 27 SE 130. 

{a] In the District of Columbia, 
under the fifth equity rule, a movion 
not grantable of course can be heard 
only on the first day of the special 
term, unless all the parties in inter- 
est appear and waive the requirement 
of the rule, or a different day be : 
fixed by order of one of the justices. = 
Therefore, if a motion is heard on = 
any other day the order ought to 
recite that the parties in interest 
appeared at the hearing, or that the 
order was made by the court allow- 
ing the party to make the motion 
on such day, as otherwise the order 
granting the motion will be erroneous. 
Fitzgerald v. Fitzgerald, 7 D. C. 240. 

13. Robey v. Title Guarantee, etc., 
Co., 166 Ill. 336, 46 NE 1110; Henry 
v. Hilliard, 120 N. C. 479, 484, 27 Sk 
130. See generally Appeal and Er- 
ror § 2662 et sea. But see Whitaker 
v.. Desfosse, 20 N. Y. Super. 678 
(where, after an order had been en- 
tered reciting that it was made by 
consent, defendant’s counsel moved 
upon affidavit that he did not consent 
to strike out such recital, which mo- 
tion was granted, plaintiff's counsel 
not attending to oppose, it was held 
on appeal that the appellate court 
should regard the order as having 
been made on a contested motion and 
against defendant’s objection; the 
neglect of plaintiff's attorney to at- 
tend to the motion to alter the order, 
and to lay the facts before the court 
as they appeared to the judge who 
made the order, placed plaintiff un- 
der the necessity of sustaining the 
order in the form in which it finally 
appeared). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Se 


§§ 207-210] 


where the order does not contain the requisite re- 
citals,}* 1s by a motion for a resettlement or amend- 
ment of the order and not for an order disregard- 


Theyre 


[§ 208] b. Papers Used. When a statute or rule 
of practice requires that all the papers used or read 
on the motion shall be specified in the order,'® the 
recital must be so definite and certain as to enable 
the court to determine what papers were before and 
considered by it on the hearing;'* and it is error 
to disregard this rule over a par ty? s objection, as he 
has an absolute right to have such papers specified 
in the order ;!§ but affidavits in reply submitted with- 
out leave,’® and papers not used on the hearing,?° 
and papers not made until after the granting of the 
And the court may 


order?! need not be recited. 
strike out scandalous matter.” 


[§ 209] c. Everything Material to Rights. 
party is entitled to have the order recite everything 
that is material to his rights in proceedings to im- 


“Tt is expressly stated in the 
order that it is made by.consent of 
all- the parties. We are bound by 
this statement as a matter of rec- 
ord. ... It would be utterly destruc- 
tive of all our ideas of the verity of 
records if they could be destroyed by 
Some one coming in after court and 
saying he did not agree that such an 
order should be made, although his 


attorney did.’ Henry v. Hilliard, 
supra. 
[a] Cannot be contradicted by the 


party’s testimony that he did not 
consent. Roby v. Title Guarantee, 
eto,, Cos U66. Ly 336,, 46 °NE) LiL0. 

14. See supra this section. 

15. Southack v. Southack, 61 App. 
Div. 105, 70 NYS 334; Ferguson v. 
Commonwealth Rubber Co., 4 App. 
Div. s611. mem, °38 NYS) 375; Lord Vv. 
Van Gelder, 16 Mise. 24, 37 NYS 
693; Mooney v. Ryerson, 8 NYCiv 
Proc 435. 

16. See statutory provisions; 
rules of court. 

L7op). Lobarte var Hobart. 18> MN, 9% 
637; Traub v. Arrow Mfg. Corp., 207 
App. Div. 292, 202 NYS 121; Henry 
Huber Co. v. Rogers, 142 App. Div. 
642, 127 NYS 329; Duclos vy. Kelly, 
122 App. Div. 361, 106. NYS /1085; 
Adams v. Bristol, 108 App. Div. 303, 
95 NYS 628; American Audit Co. v. 
Industrial Federation of America, 87 
App. Div. 275, 84 NYS 369; Southack 
v. Southack, 61 App. Div. LO bee 0 
NYS 334; Deutermann v. Pollock, 36 
App. Div. 522, 55 NYS 829; Farmers’ 
Nat. Bank v. Underwood, 12 App. Div. 
269, 42 NYS 500; Schecker v. Wool- 
sey, 2, App. _Div.52, 37 NYS (292; 
Albrecht v. Canfield, 92 Hun 240, 36 
NYS 940; Faxon v. Mason, 87 Hun 
139, 38 NYS 802; Terry v. Green, 53 
Mise. 10, 103 NYS 1014; Brady v. 
Lovell, 29 Mise..775, 61 NYS 504; 
Sanitary Brass Works, Inc. v. Rubin 
& Marcus, Inc., 175 NYS 535; State v. 
Bleth, 21 N. D. 27, 127 NW 1043. 

[a] It is not compliance with this 
rule: (1) To recite in the order that 
the motion was upon all the papers 
and proceedings in the action. Ho- 
bart v. Hobart, 85 N. Y. 637; South- 
ack v. Southack, 61 App. Div. 105, 70 
NYS 331; Faxon v. Mason, 87 Hun 
HOOF Mos ON YSa a0 (2) Where the 
special term judge indorsed an entry 
on the notice of motion, comprising 
merely a memorandum of the deter- 
mination of the motion without.a 
recital of the papers used on the 
motion. Traub v. Arrow Mfg. Corp., 
207 App... Div. 292; 202. NYs, 12 
(under Civ. Pract. Rules, rule 70 an 
order when indorsed on moving pa- 
pers must comprise, besides a memo- 
randum of the determination of the 
motion a recital of the papers used). 

[b] Judgment rolls.—Where judg- 
ment rolls were expressly referred 


q [42 C. J.—34] 


and 


MOTIONS AND ORDERS 


A 


to on the argument of a motion as 
having a material bearing on the 
question to be decided, the court was 
justified in using the judgment rolls 
in determining the question, and, 
they being in the custody of the 
court when the motion was made, 
the court could refer to them and 
insert them in the order. Conzion vy. 
Kelly, 126 App. Div. 624, 110 NYS 
1070. 

[ce] A party intending to appeal 
from an order (1) should enter an 
order carefully reciting all the affi- 
davits and their dates, as well as the 
other papers used upon the hearing 
of the motion. Sanitary Brass Works, 
Ine, va) Rubin, &, Marcus,, Ine, 175 
NYS 585. (2) Where, in settling an 
order certain affidavits used and or- 
dered to be recited therein by a 
ruling of the court were omitted, the 
order will be reversed and remitted 
for resettlement in conformity with 
the facts. Washburn y. Karam, 120 
App. Div. 406, 105 NYS 615 (the ap- 
pellate division will not interfere 
with the settlement of an order ap- 
pealed from, unless it clearly appears 
that some paper actually used has 
been omitted from the recitals or that 
some paper not used has been in- 
cluded in the recitals; but where it 
appears that certain affidavits used in 
the proceedings and ordered to be 
recited therein were omitted the or- 
der will be reversed and remitted for 
resettlement in conformity with the 
facts). (3) But it has been held that 
a failure to recite the papers on 
which the, order was based does not 
necessarily require dismissal of ap- 
peal from the order. State v. Bleth, 
21, No, 27%) LATIN WW. 10437 

[da A party is estopped from con- 
tending that a paper used by him 
upon a motion is Superfluous and that 
therefore its*recital in the order is 
unnecessary. Farmers’ Nat. Bank v. 
Underwood, 12 App. Div. 269, 42 NYS 
500. 

18. Paulson v. New Jersey, etc., R. 
Co., 54 App. Div. 189, 66 NYS 364; 
Deutermann v. Pollock, 36 App. Div. 
522, 55 NYS 829; Farmers’ Nat. Bank 
v. Underwood, 12 App. Div. 269, 42 
NYS 500; Schecker v. Woolsey, 2 App. 
Diy. 52, 37 NYS 292; Sanitary Brass 
Works, Inc. v. Rubin & Marcus, Inc., 
175 NYS 525. 

19, Ferguson v. Commonwealth 
Rubber Co., 4 App. Div. 611 mem, 388 
NYS 875. 

20. Sanitary Brass Works, Inc. v. 
Rubin & Marcus, Inc. I75 NYS 535: 

[a] 
to show cause are not necessarily to 
be printed or recited in the order 
granting the motion unless they were 
used on the hearing of the motion. 
Sanitary Brass Works, Ine. v. Rubin 
& Marcus, Inc., 175 NYS 535. 


Affidavits recited in an order 


[42 O1F.] 529 


peach or sustain the order.?% 

Reasons for decision. Within this rule in some,”* 
but not in all,?> jurisdictions the party is entitled 
to have the grounds or reasons of the decision of 
the court or judge stated in the order; and it has 
been held that if the grounds for the order appear 
from the whole record it is not necessary to recite 
them in the order.”° 
the ground for a correct order will not render such 
order either void or erroneous.?? 

While preliminary or other formal objections 
taken upon the argument should ordinarily be re- 
cited in an order for purposes of review, an omission 
of such a recital is not fatal to the order if it 
appears that the party complaining is in nowise 
aggrieved thereby.?° 

9 210] 6. Award of Relief. 
form to the case as made out by the pleadings,?9 
and be consistent with the relef prayed for.?° 


A wrong reason assigned as 


An order must con- 


21. Lord v. Van Gelder, 16 Misc. 
24, 37 NYS 693; Driscoll v. Parker 
Pen Con feb ONS eZode 

22. Deutermann v. Pollock, 36 
App. Div. 522, 55 NYS 829; Sanitary 
Brass Works, Ine. v. Rubin & Mar- 
cus; Ine, 175 NYS 53D. e 

23. Matter of Strong, 111 App. 
IDB PRS I UNING SI 2250). ie ete! SUS Nin 
584 mem, 79 NE 1116 mem]; Meyer 
v. Moress, 106 App. Div. 556, 94 NYS 


(i Asraele vy. Uiry, © O25 Wises 57 ou 
NYS ‘878; Allen v. Becket; 84 NYS 
1009; Cruse v. O’Gwin, 48 Tex. Civ. 


A. 48, 106 SW 757. 

[a] Admissions of counsel upon 
which an order is partly founded 
should be recited therein. Priest v. 
Varney, 64 Wis. 500, 25 NW 551. 

[b] Request for postponement to 
enable the moving party to introduce 
further proof in reply, without any 
authenticated statement that such 
proof can be had, is not necessarily 
sufficient to require, on settlement 
of the order, that the fact of his ap- 
plication and its refusal be inserted 
in the order, for this is not essential 
to) “any right” of ‘his: Cagney v. 
Fisher, 34 Hun (N. Y.) 549. 

24, Swepson v. Call, 13 Plavs33 Ts 
Thorington vy. Merrick, 101 N. Y. 5, 
3 NE 794; Bate v. McDowell, 97 N. Y. 
646; Bernheimer v. Ricketts, 91 N. Y. 
668; Fisher v. Gould, 81 N. Y. 228; 
Johnson vy. Manning, 80 App. Div. 
368, 80 MWS 738; Matter of Daymon, 
AiO ADDe eS Dive” (31 brie Ode EN YES ramos 
Strassner v..Thompson, 40 App. Div. 


28, 57 NYS 546; Peo. v. National 
Trust Co., 31 Hun (CN. Y.) 20; Lerner 
v. Wagner, 36 Misc. 833, 74 NYS 
851; Gitelson v. Weisburg, 36 Misc. 


214, 73 NYS 195; Spina v. Maroselli, 
34 Mise. 204, 68 NYS 862; Gold v. 
Hutchinson, 26 Misc. 1, 55 NYS 575; 
Murphy v. Interurban St. R. Co., 88 
NYS 187; Townsend v. Nebenzahl, 8 
AbbNCas 427 [app dism 81 N. Y. 644 
mem]; Lewis v. Graham, 16 AbbPr 
(N. Y.) 126; Melton v. Edwards, 6 
Heisk. (Tenn.) 250. 


25. Hasselback v. Sinton, 17 Ind. 
545. See Roman y. Boston Trading 
Co, 8% Mo. A. 86 (the™ failures to 


recite grounds of the decision is not 
a reversible error). 

26. Keen y. Brown, 46 Fla. 487, 
35 S 401. 

27. Arnold v. Kendrick, 50 Ga. . 
293; ‘Campbell’ v.. Powers, 139)" T- 
128, 28 NE 1062; Reno Mill, etc., Co. 
v. Westerfield, 26 Nev. 332, 67 P 961, 
69 BP 899; In re Steinert, 24 Hun 
(N. Y.) 246. See also infra § 272. 

28. Société Anonyme des Glaces 
v. Kahn, 126 App. Div. 834, 110 NYS 
980; Matter of National Gramophone 


Corp:, 82 App: Div’ 593, 81 NYS 853. 
29. Hemphill y. Ralston, 278 Pa. 
432, 123 A 459. 


30. Hemphill vy. Ralston, supra. 


530 [42 C.J.] 


The final or absolute order should be no broader than 


the rule or order to show cause.*+ 
On terms or conditions. 


the terms or conditions.?* 
[§ 211] 7. Direction To Enter. 


[§ 212] 8. Signature. 


50 Tl 
2t8 Pa, 


31. Winkleman v. 
449; Hemphill v. 
432, 123 A 459. 

[a] Final order on default can- 
not extend beyond what is expressed 
in the first order to show cause. An- 
derson v. Johnson, 3 N. Y. Super. 713, 
1 CodeRep 965. To same. effect 
Thompson v. Brie R. Bes 9 AbbPrNS 
CNY) 2335 

32. See infra § 214. ; 

33. Aia.—Dudley v. Witter, 51 
Ala. 456. 

Ark.—KHerguson vy. 85 Ark. 
246, 107 SW 1177. 

Mo.—Blumenthal y. Kurth, 22 Mo. 
Li3. 

N. Y.—In re Waverly Waterworks 
Co., 85 N. Y. 478. 


Peo., 
Ralston, 


Carr, 


Wis.—Curtis v. Moore, 15 Wis. 
134. 

Eng.—Bartiett v. Stinton, L. R. 1 
C.. P. 483. ‘ 

[a] By amendment.—In re Brad- 
MeresaGNe Yio eel. 

[b] By supplemental order.—In 


re Scowby, [1897] 1 Ch. 741. 

34. Entry generally’ see 
§ 218 et seq. 

35. Court order generally see su- 
pra § 8. 

{a] In New York, under Civ. 
Pract. Act § 127, a mere memoran- 
dum of a decision which contains no 
direction is not an order. Aristo 
Hosiery Co., Inc, v. Moore, 178 NYS 
344. 


36. Vilas v. Page, 106 N. Y. 439, 
13 NE 743; Mojarrieta v. Saenz, 80 
N. Y. 553, 58 HowPr 505; Phinney v. 
Broschell, 80 N. Y. 544, 58 HowPr 
492; Heishon v. Knickerbocker L. Ins. 
Co., 77 N. Y. 278; Lowerre v. Owens, 
14 App. Div. 215, 438 NYS 467; Coffin 
v. Lesster, 36 Hun 347 [aff 110 N. Y. 
645 mem, 17 NE 8738 mem]; Lachen- 
meyer v. Lachenmeyer, 26 Hun 542 
{app dism 89 N. Y. 6382 mem]; Peo. 
v. Kelly, 35 Barb. (N. Y.) 444, 138 
AbbPr 405; Atlantic, etc., Tel. Co. v. 
‘Baltimore, etc., R. Co., 46 N. Y. Super. 
Slate Sith IN. wYeus 55]. 

Chamber business see Judges § 88. 

Judge’s order generally see supra 
§ 8. 
37. See cases supra note 36. 

Inaccuracies and surplusage see 
supra § 201. 

83. Cal.—Matter of Newman, 75 
Cal. 218, 16 P 887, 7 AmSR 146. 

y.—Fox Vv. Lantrip, 162 Ky. 178, 
L712, Sw 133; Chesapeake, etc., R. Co. 
v. Banks, 142 Ky. 746, 135 Sw 285; 
Watkins v. Northern Coal, 6tez,.Co., 
132 Ky. 700,116 SW 1192, 119 SW 225. 


infra 


Mass.—Volpe v. Sensatini, 249 
Mass. 132, 144 NE 104. 
N. Y.—Saranac Land, ete, Co. v. 


Roberts, 227 N. Y. 188, 125 NE 102; 
De Pallandt v. Flynn, 104 App. Div. 
501, 98 NYS 678. 

N. C.—Branch v. Walker, 92 N. C. 


87. 

Ss. C.—State v. Fullmore, 47 S. C. 
34, 24 SH 1026. 

8. D.—Brady v. Cooper, 46 S. D. 
419, 193 NW 246. 

[al An order of a court of record 
has no validity until it is signed by 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


If the relief awarded 
is on terms or conditions,®? the order should recite 


While the inser- 
tion of a direction to the clerk to enter** is usual 
and indeed one of the earmarks of a court order,*® 
such an insertion is not usual or necessary in a 
judge’s or chamber order,*® but an irregularity in 
this respect is not necessarily fatal.** 

In general an order has 
no validity as such until it has been signed by the 
authority designated by law for 
or the proper steps have been taken that.may suffice 
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in leu of an actual signing.2®* An order made by 


a judge out of court*® should be signed by him.*! 


that purpose,*® 


the authority designated by law for 
that purpose. Hox vy. Lantrip, 162 
Ky, 178). 172° Sw 133. 

{b] Initials of the judge (1) are 
insufficient where the official signa- 
ture is required. Conery v. His 
Creditors, 115 La. 807, 40 S 173. (2) 
“A judge ought to sign his name and 
not write his initials to indicate an 
order of court. Initials do not con- 
stitute a name. Judicial action 
should be manifested and authenti- 
cated by signing the distinctive char- 
acterization in words by which: the 
judge is known and distinguished 
from others and which constitute his 
name, or by a record of such action 
made by the clerk.” Volpe v. Sen- 


satini, 249 Mass. 132, 134, 144 NE 
104, 105; Fairbanks v. Beard, 247 
Mass. 8, 141 NE 590, 30 ALR 698. 


(3) But by statute or rule of court 
initials may be sufficient. See statu- 
tory provisions; and rules of court, 


particularly’ Civ. Pract. Rules, rule 
70; McAlpin v. Stoddard, 54 Misc. 
C2eeeLOne SINGY Simro: (4) Under Civ. 


Pract. Act § 127, defining the written 
direction of a court or judge, not 
contained in a judgment, to be an 
order, a city court justice’s indorse- 
ment upon an order for the examina- 
tion of a judgment debtor, ‘proceed- 
ing dismissed upon objection made 
by judgment debtor,” followed by the 
judge’s initials, is an order. McAl- 
pin v. Stoddard, supra [foll Consoli- 
dated Agency Co. v. Townsley, 72 
Mise. 155, 129 NYS 773]. 

{c] Signing record at close of day. 
—(1) A county judge who makes and 
enters several orders during the day 
sufficiently signs the orders where he 
signs the record at the close of the 
day’s business. Chesapeake, etc., 1. 
Co. v. Banks, 142° Ky. 746; 135 Siw 
285; Com. v. Lewis, 39 SW 438, 19 
KyL 170. (2) Where a county judge 
failed to sign the order book contain- 
ing orders of the day, a county judge 
in office at a later term may do aM 
Bishop v. Bishop, 213 Ky. 703, 281 
SW 824. 

39. La.—State v. Judge Fifth Dist. 
Ct., 12 La. Ann, 455. 

Md.—Baltimore vy. Baltimore Coun- 
ty, 19 Md. 554 (recognizing rule). 

Mass.—Volpe v. Sensatini, - 249 
Mass. 132, 144 NE 104. 
shane Tey oe v. Martin, 16 Minn. 

Mont.—Plains Land, .ete., Co. v. 
Lynch, 38 Mont. 271, 99 P 847, 129 
AmSR 645. 

N. Y.—Harris v. Baltimore Mach., 
ete., Co., 112 App. Div. $89) 98 NYS 
440 [aff 188 N. Y. 141, 80 NE 1028]; 
De Pallandt v. Flynn, 104 App. Div. 
501, 98 NYS 678. 

{a] The fact that the court an- 
nounces that a motion to vacate an 
crder is granted does not accomplish 
that result. The previous order re- 
mains in full force and effect until 
the order vacating it has been signed 
and entered. De Pallandt vy. Flynn, 
104 App. Div. 501, 98 NYS 678. 

[b] Exercise of a special power 
vested in a judge, to be exercised as 


‘cases of consent 


But an order made in open court*? and entered by 
the clerk on his minutes** is sufficient without being 
signed by the judge.** 
that a court order is signed by the judge does not 
conclusively stamp it as a chamber order,*® and 
on the other hand, the addition of the words ‘‘by 
the court’’ will not render a chamber order a court 
order,*® although, of course, the signature may be 
considered in determining whether an order is really 
a chamber order or a court order.* 
sign in vacation an order announced orally in open 
court*® where the delay was due to his act;*® but 


The mere fact, however, 


A judge may 


he may deem just and proper, must 
be evidenced by some order entered 
under the authority of the judge and 
purporting to be so. Baltimore v. 
Baltimore County, 19 Md. 554. 

Entry by clerk see infra § 218 et. 
seq. 

Judge’s order generally see 
supra § 8. 

41. Richter v. State, 156 Ala. 127, 
47 S 163; Matter of Newman, 75 Cal. 
213, 16 P 887, 7 AmSR 146. 

42. Court order generally see su- 
pra § 8. 

43. Entry generally 


§° 226: 

44. Cal.—McCrea v. Haraszthy, 51 
Cal. 146. 

La.—State v. Judge Fifth Dist. Ct., 
12 La. Ann, 455; Morgan v. White- 
sides, 14 La. 277. 

Mich.—Merrill v. Montgomery, 25 
Mich. 73. 

Minn.—Leyde v. Martin, 16 Minn. 
38. 

Mont.—Plains Land, etc., Co. } 
Lynch, 38 Mont. 271, 99 P 847, 129 
AmSR 645. 

N. Y.—Harris v. Baltimore Mach., 
ete, Co., 1l2 App. Div. 1339) 798 Nis 
440 [aff 188 N. Y. 141, 80 NE 1028]. 

Okl.—Boynton vy. Crockett, 12 Okl. 
bith, 69) E E86oe 

Tex.—Norwood v. Snell, (Civ. A.) 
69 SW 642; Davidson yv. State, 44 
Tex. Cr. 586, 73 SW 808. 

Wis.—Baker vy. Baker, 51 Wis. 538, 
8 NW 289. 

{a] Statutes requiring signature 
by the judge have been held to be 
directory merely, and not essential 
to the validity of the order. Mc- 
Crea v. Haraszthy, 51 Cal. 146; Baker 
v. Baker, 51 Wis. 538, 8 NW 289. 

[b] Im North Carolina, except in 
and where other- 
wise provided by statute, orders 
should be signed in open court. 
Branch v. Walker, 92 N. C. 87. 

45. Oaks v. Rodgers, 48/ Cal, Lot: 
Merrill v. Montgomery, 25 Mich. 73; 
Ives v. Phelps, 16 Minn. 451. 

46. Richter v. State, 156 Ala. 127, 
47 S 163; Matter of Newman, 75 Cal. 
213, 16 P 887, 7 AmSR 146; Marty v. 


see infra 


Ahl, 5 Minn. 27; Merriman v. Mc- 
Cormick Harvesting Mach. Co., 86 
Wis. 142, 56 NW 743. 

47. Albrecht v. Canfield, 92 Hun 
240, 86 NYS 940. 


Mit Construction generally see infra 

Court and judge’s orders generally 
see supra § 8. 

48. Saranac Land, etc. Co. v. 
Roberts, 227 N. Y. 188, 125 NE 102. 
See Bishop Vie Bishop, 2s icyseaos, 
281 SW 824 (recognizing rule). 

[a] Justice of extraordinary special 
and trial term may sign an order 
when he was not in the courthouse, 
if the motion was submitted to the 
court at the place and during tne 
time when it was actually hee as 
such. Saranac Land, ete., Vv. 
Roberts, 227 N.Y. 188, 125 Ne 102 
[rev 176 NYS 920]. 

49. State v. Fullmore, 47 S. °C. 34, 
24 SE 1026. 


— 


§§ 212-215] 


clerical errors or harmless inaccuracies®® and mat- 
ters of surplusage®! in the signature have been held 


not to vitiate an order. 
[§ 213] 9. Date. 


when justice so demands.®® 


the order.®8 


50. Millaudon v. Davis, 17 La. 
Ann. 85; Royal Bank v. Lee, (Sask.) 
yaks DomLR 216, 30 WestLR 577 Lapp 
dism 8 Sask. L. 1}. 23) DomLR, (219, 
8 WestWkly 338]. 

{a] An order was made by a 
judge of another circuit in a case 
where he had a right to act and was 
signed as follows: “New Orleans... 
J. Bermudez, Judge of the Second 
District Court, acting in the place of 
Judge Purthe, recused.” It was held 
that this form of signature was suf- 


cient. Millaudon v. Davis, 17 La. 
“Ann. 85. 
51. Royal Bank v. Lee, (Sask.) 23 


DomLR 216, 30 WestLR 577 [app 
dism 8 Sask. L. 17, 283 DomLR 219, 
8 WestWkly 338] (where an applica- 
tion to a district court judge was 
clearly made under Creditors’ Relief 
Act [Rev. St. c 63] § 8, but by in- 
advertence the judge signed the or- 
der over the designation cof Local 
Master [L. M.], the latter may be 
treated as surplusage, and will not 
affect the validity of the order). 
52. Whitney v. Belden, 4 Paige 
se ve) 140; Ashley v. Taylor, LOUGH: 
768 


as “ ‘where it is material to either 
party, the date. or caption should 
be made to correspond to the actual 
entry or:allowance of the _ order. 
Whitney vy. Belden, 4 Paige (N, Y.) 
140. 

[b] In Nova Scotia an undated or- 
der will be treated as dated when 
“made” or pronounced. Cameron v. 
Hattie, 49 N. S. 456, 26 DomLR 496. 

53. Ashley ~v.. Taylor, 10! Ch. *D! 
768. See In re Livingston, 34 N. Y. 
555, 2 AbbPrNS 1, 32 HowPr 20. 

[a] Order dated a year in advance 
is void at least until such date ar- 


rives. Smith v. Coe, 30 N. Y. Super. 
477. 
54. Smith v. Coe, 30 N. Y. Super. 


477 (that an order bearing date as 
of a day not yet arrived is abso- 
lutely void, at least until that day). 


55. Carter v. Beckwith, 128 N. Y. 
312, 28 NE 582; In re Beckwith, 87 
N. Y. 503; De Agreda v. Mantel, 1 


AbbPr TON. You l30- 

[al Date selected in antedating 
an order must be one upon which the 
court. or judge could have lawfully 
acted and the order have been made. 
De Agreda v. Mantel, 1 AbbPr (N. 
GS) bes KX 

Nunc pro tunc orders see infra 
§ 216. See also infra § 221 et seq. 

56. May v. Cooper, 24 Hun (N. Y.) 
7; McKee v. Flaherty, 1 NYMonth 
LBul 14. See Willson v. Henderson, 
15 HowPr (N. Y.) 90 (an order was 
given effect as of the time the mo- 
tion therefor was made, although to 
do so rendered intermediate proceed- 
ings irregular, upon the ground that 
the court will never allow a party to 
be prejudiced by its own delay in de- 
termining a motion). 

{a] An order made on the last day 


While an order should by its 
date express the true time when it was granted,°? 
and should be neither antedated®? nor postdated,** 
the court nevertheless has power to date an order 
back so as to give effect to it as of a prior date, 
An order truly dated 
may be given effect as of a prior date®® by inserting 
a clause to that effect in the order.5? ' 

[§ 214] B. Terms and Conditions—1. In General. 
In making an order which is a matter of favor and 
which in its discretion it may grant or deny abso- 
lutely, the court has power to impose terms as a con- 
dition precedent to the enjoyment of the benefit of 
Where, however, a party has an abso- 
lute right to a given order, the court cannot lawfully 
impose terms or conditions in granting an applica-_ 
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tion therefor;°® and yet, if the court attempts to 
do so and the party takes advantage of the benefit 


conferred by the order, he will not be allowed to 


precedent.° 


of the term was given effect as of 
the first day of the term.- May v. 
Cooper, 24 Hun (N. Y.) 7. 

57. See cases supra note 56. 

58. Ala.—Dudley v. Witter, 51 
Ala. 456. 

Ark.—Ferguson y. 85 Ark. 
246, 107 SW 1177. 

Mo.—Blumenthal v. Kurth, 22 Mo. 
se 

N. Y.—In re Bradner, 87 N. Y. 171; 
Brownell v. Ruckman, 85 N.Y. 648; 
In re Waverly Waterworks Co., 85 
N. Y. 478; Murphy v. Kelly, 89 App. 
Div. 619, 85 NYS 912; L’Amoureux 
Vedirie-R.'Colp 62) sappy Dive =505,0°71 
NYS 70; Jeffards v. Brooklyn Heights 
R. Co., 49 App. Div. 45, 63 NYS 530; 
Livingston v. Olyphant, 26 N. Y. Su- 
per. 639; Silleck v. Dahut, 35 Misc. 
134, 71 NYS 316; Edgerton v. Ford, 
11 AbbPr 415; Stewart v. Berge, 4 
Daly 477. 

Wis.—Hoffman v. Doolittle, 50 Wis. 
505, 7 NW 342; Curtis v. Moore, 15 
Wis. 134. 

Eng.—In re Scowby, [1897] 1 Ch. 
TAl- Bartlett. v. Stinton, I aR. 2) Cy RP: 
483 [dist Chapin v. Foster, 101 N. Y. 
1, 3 NE 786]; Sillen v. Holloway, 14 
GhBAIN- ES! 336, 108 HCL 336,143 
Reprint 475. 

[a] Leaving terms to referee.— 
It was not proper for the special 
term, upon granting leave to serve a 
supplemental complaint in an equl- 
table action pending before a reteree, 
to fix the terms upon which such 
supplemental complaint should be 
allowed, as such referee has no power 
to impose costs of a motion made at 
a special term, and should not be 
embarrassed with the question ‘of 
terms to be imposed for the granting 
of a favor by the court to either 
party before him in the litigation. 
Staunton v. Swann, 10 NYCivProe 12. 
Compare Canada L. Assur. Co. v. 
McHardy, 18 Alta. L. 221, 67 DomLR 
100, [1922] 2 WestWkly 1315 infra 
this note [c]. 

{b] Review of discretion in im- 
posing terms.—The discretion exer- 
cised by the court at general term in 
imposing a stipulation not to sue for 
false imprisonment, etc., as a condi- 
tion for vacating an order of arrest, 
is not to be reviewed by the court 
below, or in another proceeding at a 
subsequent general term. Edgerton 
v. Ford) 11 AbbPr: (Ni. Y.)°415. 

[c] In Alberta, where a master 
does not unconditionally and finally 
dispose of the matter, but states 
orally in chambers what the order is 
to be, but attaches a string to the 
decision so that, in a certain event 
referred to orally by the judge, the 
order will not be issued, there is no 
“order made” or “decision given” 
within the meaning of Rules of 
Court, rule 313 (2). Canada L. As- 


Carr, 


sur. Co. v. McHardy, 18 Alta. L. 221, 
67 DomLR 100, [1922] 2 WestWkly 
1315. 


complain of the condition attached. 

Form of provision. 
‘‘upon’’ the performance of an act, such as pay- 
ment of costs, ete., the order is conditional upon 
such performance.®! But an order to amend ‘‘and’’ 
pay costs does not make payment a condition 


Where an order is granted 


[§ 215] 2. Compliance or Noncompliance. A 
party to whom a favor has been granted.by an order 
upon conditions must,-at his peril, 
the order and comply with the conditions,®? accord- 
ing to the fair construction of their meaning,®* and 
upon such performance the order becomes absolute 
without any new order to that effect.% 
ance with such terms or conditions gives a result 
equivalent to a denial of the favor.*® 


take notice of 


Nonecompli- 


In the case 


59. Weisser v. Southern Pac. R. 
Co., 148 Cal. 426, 83 P 439, 7 AnnCas 
ae Waller, v. Weston, 125 Cal. 201, 
57 P 892; Chapin v. Foster, 101 N.Y. 
1, 3 NE 786; Inne Bradner, SLUNG: Ye 
171;, Pulver v. Harris, 52 N. Yl TS 
Moe v. Thomas McNally Co., 138 
App. Div. 480, 123 NYS 71; Tompkins 
v. Smith, 48 N. Y. Super. 113, 2 Mc- 
CartyCivProe 21, 62 HowPr 499 [aff 
1 NYCivProec 398, and aff 89 N. Y. 
602]; Mayer v. Rothschild, 59 HowPr 
GN: YY.) = 5108%Cash tv. 4 Wells: 18 Bars 
Ad. 375, 20 ECL 523, 109 Reprint 
826; Adlam v. Noble, 9 Dowl. P. C. 
322; Attwood v. Greenwood, 7 Dowl. 
PCs 7o3 4: 

60. Chapin v. Foster, 101 N. Y. 1, 
3 NE 786: Strong v. Jones, 25 Hun 
(CN. Y¥). 319. 

61. Blumenthal v. Kurth, 22 Mo. 
173; Willink v. Renwick, 22 Wend. 
(N. Y.) 608; Sabin v. Johnson, 7 Cow. 
(N. Y.) 421; Pugsley v. Van Allen, 8 
Johns. (N. Y.) 352. 

62. Sturtevant v. Fairman, 6 N. Y. 


Super. 674. 
6s. Willink v. Renwick, 22 Wend. 


(N. Y.): 608. 

64. Peo. v. Lowber, 28 Barb. (N. 
Ya) 65,57 AbbRrit5s 8: Curtis v. Moore, 
£5 Wis. 134; Thames Iron Works Cox” 
v. Patent Derrick Cos Litohnepswkie 
93, 70 Revrint 676. 

{al Giving an “undertaking” in- 
stead of a “bond” may suffice when it 
effects the same purpose. Peo. v. 
Lowber, 28 Barb. (N. Y.) 65, 7 Abb 
Pr 158. 

{b] Payment of costs.—(1) An 
order imposing costs accruing after 
notice of trial had, as a condition of 
granting a new trial, includes costs 
of trial and subsequent proceedings, 
North v. Sargeant, 14 AbbPr (N. Y.) 
223. (2) Where defendant’s demur- 
rer was overruled with ten dollars 
costs, an order granting to defendant 
leave to answer within twenty days, 
“first paying said ten dollars,” re- 
quires the payment of such costs 
only in the event of defendant’s an- 
swering over. Curtis v. Moore, 15 
Wis. 134. See Gurnee v. Odell, 13. 
AbbPr (N. Y.) 264. 

65. Peo. v. Lowber, 28 Barb. (N. 
Yio6d;. 7 Abbr 158. 

66. In re Waverly Waterworks 
Co., 85 N. Y. 478; Murphy v. Kelly, 
89 App. Div. 619, 85 NYS 912; Hoff- 
a Vis Tredwell, 5 Paige (N. We) 

[a] Where a party is unable to 
fulfill the conditions for which he is 
required to stipulate, hé should seek 
his remedy, not by appeal from the 
order which required the stipulation, 
but by giving the required stipula- 
tion, and if by reason of facts be- 
yond his control he cannot comply 
with it, he should then set up such 
facts in answer to his adversary’s 
motion founded on his omission to 
comply. Gale v. Vernon, 6 N. Y. Su- 
per. 709. 


5382 [42 C.J.] 
of noncompliance the order may be vacated on 
motion.®*? Where a motion is granted conditionally 
upon the failure of the opposing party to do a cer- 
tain act, if the act is not performed the moving 
party may show by affidavit such failure to per- 
form and thereupon apply ex parte for an order 
granting the motion absolutely.°® 

A consent order®® on certain conditions does not 
amount to such an agreement to perform the con- 
ditions as can be enforced by a suit for specific 
performanee.”° 

Time for performance. When no time is specified 
within which the condition is to be complied with, 
or where performance is directed ‘‘forthwith’’ or 
‘‘instanter,’’ the party has a reasonable time within 
which to comply,t which in the case of paying 
costs or filing papers has been construed to mean 
twenty-four hours.*? 

[§ 216] C. Nunc Pro Tune Orders Generally.’* 
As in the case of judgments’? in certain cases an 
order may be made and entered nune pro tune,*® 
the most frequent order of this kind being one 
directing a nune pro tune entry of an order previ- 
ously made but either not entered at all or incor- 
rectly entered.7© Whether a nune pro tune order 


67. Blumenthal v. Kurth, 22 Mo. 78. 
173; Gale v. Vernon, 6 N. Y. Super. | 84 Or. 
709. But see Bayntun v. Bayntun, 79. 


IC e Bs IND ISA 22:0, 8% ACing 2207 140 


Reprint 92 (holding that nonperform- so. 
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White v. East Side Mill Co., 
224, 161 P 969, 164 P 736. 
Villines v. State, 105 Ark. 471, 
151 SW 10238, 48 LRANS 207. 
Sherman yv. Green, 


[8§ 915-217 


should be made depends on the circumstances of 
the particular case, and it is to be granted or refused 
as justice requires.77 The authority to make an 
order nune pro tune cannot be used to amend or 
change an order actually made.7® A nune pro tune 
order necessarily relates back to the date as of 
which it should have been made and entered.’? 
When, by expiration of the term or lapse of time, 
the court has lost jurisdiction, such order should 
show, and thus preserve in the record, the basis 
or ground of the jurisdiction for making the par- 
ticular nune pro tune order.®° 

[§ 217] D. Settlement.*! The general rule is that 
benefits from the decision of the court given on a 
motion become available only when the order upon 
such decision is drawn up and perfected.®? ‘The 
modern practice is for the attorneys in the proceed- 
ing to prepare the order.®*? The duty of drawing 
an order into form devolves primarily upon the 


‘party obtaining it or his attorney ;** but if he neg- 


lects to act, any person interested in the entry of 
the order may apply to have it settled and entered.*® 
After the order is drawn into form it should be 
presented to the court®*® or judge®’ as the case may 
be for settlement and approval. On settling an 


four hours after the decision has been 
made, any party interested may have 
it drawn up and entered.” In re 
Rhinebeck, etc., R. Co., 8 Hun 34, 35 


152 Ill. A.| [aff 67 N. Y. 242]. To same effect 


ance of a condition in a rule is no] 166. Stafford v. Ambs, 8 AbbNCas (N. Y.) 

ground for an appilicc tion to rescind 81. Resettlement see infra § 237] 237; Peet v. Cowenhoven, 14 AbbPr’ 

it). et seq. « (N. Y.) 56; Whitney v. Belden, 4 
68. Stewart v. Berge, 4 Daly (N. 82. Whitney v. Belden, 4 Paige] Paige (N. Y.) 140. 

Vigeeiis (Ne Y,). 140. {b] Premature entry of order by 
69. See supra § 10. 83. Gersman v. Levy, 58 Misc. 174,| defeated party.—In an unreported 
70. Thames Iron Works Co. v.|108 NYS 1107 [app dism 126 App. care at circuit in New York, Macom- 

Patent Derrick Co., 1 John. & H. 93,]| Div. 83, 110 NYS 236]. ber, J., said: “The plaintiffs, wno pre-. 

70 Reprint 676. 84. Stafford v. Ambs, 8 AbbNCas vailed upon the motion, and’ who 


71. See cases infra note 72. 

72... Sabin v. Johnson, 7 Cows. (Ni 
Yo) 42 eeugsleyyverwVanerAlens® 3 
Jvgobpns, SONS GW )iensb2: ]Chamiplinjew: 
Champlin, 2 Edw. (N. Y.) 328. But 
see Peo. v. Brower, 4 Paige (N. Y.) 
405 (where it is held that a direction 
to deposit papers forthwith must be 
complied with immediately, or within 
a reasonable time after notice of the 
order, and that the party is not en- 


Bean, 1 M. 
Reprint 243. 
{a] 


entered. 
Fed. 396. 
[b] 


(N. Y.) 237; Hoffman v. Tredwell, 5 
Paige (N. Y.) 82; Fernandez v. Calaf, 
i Porto Rico. Med: 
& G. 50, 39 ECL: 639, 133 


Where the clerk draws an or- 
der,, the party obtaining 
solicitor must see that it is properly 
Cahn v. Qung Wah Lung, 28 


Order granted conditionally— 


hence had what may be called the 
‘carrying of the order,’ had until the 
succeeding Monday in which to fur- 
nish the clerk the papers upon which 
the decision was based, and to cause 
the proper order to be entered (In re 
Rhinebeck, etc., R. Co., 8 Hun 34 [aff 
6% Ni oY¥n22. 42) 5.Code, Civ. Proce 3 388). 
It seems to me, therefore, that the 
order of August 18 was timely, ana 
that technically it was irregular for 


371; Gingell v. 


it, sox. his 


titled to twenty-four hours after 
service of the order within which to 
comply therewith). 

73. Nunc pro tunc entry see infra 
§§ 221-225. 

74. See Judgments § 204 et seq. 

75. U. S.—U. 8S. Bank v. Weisiger, 
2 Pet. 331, 481, 7 L. ed. 441, 492. 

Ark.—Villines v. State, 105 Ark. 
471, 151 SW 1023, 43 LRANS 207. 

Kan.—Moore v. Meek, 8 Kan. 153. 

Mich.—Goebel Brewing Co. v. Med- 
bury, 153 Mich. 49, 116 NW 543. 

N. Y.—Waggoner v. Walrath, 25 
Hun 315; Hastings v. McKinley, 8 
HowPr 175. 

Or.—White v. East Side Mill Co., 
84 Or. 224, 161 P 969, 164 P 736. 

Vt.—Noyes v. Pierce, 97 Vt. 188, 
122 A 896. 

[a] In case of death of party.— 
U. S. Bank v. Weisiger, 2 Pet. (U. S.) 
331, 481, 7 L. ed. 441, 492; De Agreda 
VveoMantel, 1 .AbbPr’ (Ni. Ya). 4180; 
Holmes v. Honie, 8 HowPr (N. Y.) 
383; Hastings v. McKinley, 8 HowPr 
(N. Y.) 175; Miller v. Gunn, 7 HowPr 
(CN. Y.) 1595 Nichols. v. Chapman, °9 
Wend. (N. Y.) 452; Vroom v. Ditmas, 
5 Paige (N. Y.) 528; Rogers v. Pater- 
son, 4 Paige (N. Y.) 409. 

76. See infra ee 222,1223% 

77. Moore v. Meek, 8 Kan. 158, 
157; Noyes v. Pierce, 97 Vt. 188, 122 
A 896. 

“A nune pro tunc order is made to 
subserve the purposes of justice, but 
never to do injustice.” Moore v. 
Meek, supra. 


Where a party is relieved against an 
order or decree regularly obtained 
against him by the adverse party, 
upon certain terms er conditions spe- 
ecified by the chancellor in his de- 
cision, it is the duty of the party 
applying for such relief to draw up 
and enter the order granting the 
same, without any unreasonable de- 
lay; and if he neglects to do so, the 
adverse party, upon filing an affidavit 
showing such neglect and that the 
terms upon which the court directea 
such relief to be granted have not 
been complied with, may proceed to 
carry into effect the original order or 
decree, without entering an order 
upon the application to be relieved 
against it. Hoffman vy. Tredwell, 5 
RalsenGNuyaisge. 

{c] Failure to settle as abandon- 
ment.—(1) Failure of parties to draw 
up an order within the time to which 
it relates may be construed as an 
abandonment of the order. Gingell v. 
Bean, 1°M. & G. 50,.39 ECL 689, 133 
Reprint 243. (2) But a reasonable 
delay is permissible. See Baker vy. 
The Province, 5 B. C. 45 (two weeks’ 
delay in an application to settle 
minutes of an order was not deemed 
an abandonment). 

85.» Losee v. Dolan, 74 NYS 685; 
Whitney v. Belden, 4 Paige (N. Y.) 
140; Gingell v. Bean, 1M. & G. 50, 
39 .HCL 639, 133 Reprint 2438. 

[a] “The general rule is that, if 
a party who is entitled to enter an 
order fails to do so within twenty- 


the defeated party thus to anticipate 
the duty and privilege of his adver- 
sary. Both of these orders, though 
they may not be inconsistent in their 
terms, cannot be recognized by the 
court. There was but one decision, 
and there should be but one oraer. 
And though the order of August 16 
is so far accurate as to follow the de- 
cision, yet I feel constrained by the 
practice ordinarily prevailing in the 
courts to refuse to recognize it, and 
to treat as the legitimate order that 
wtich was filed and entered reason- 
ably by the party upon whom de- 
volved the duty of seeing that the 
decision be correctly embodied in the 
order.’ This extract from the opin- 
ion will be found reported in Abbott 
New Pract. and Forms p 266 note 2. 
86. Post v. Cobb, 13 NYSt. 555; 
Hunt v. Wallis, 6 Paige (N. Y.) 371. 
[a] In British Columbia all appli- 
cations to settle orders must in the 
first instance go before a registrar. 
If referred to the judge who made 
the order by the registrar, counsel 
must then apply to the registry of- 
fice and have the order set down on 
the chamber list, paying the usual 
fee, to come before the judge who 
made the order. Van Hemelyrck v, 
New Westminster Constr. Co., (B. C.J 
[1919] 2 WestWkly 882. 
87. Chestnut -v. Greenberg, 16% 
NYS 137; Post v. Cobb, 18 NYSt 555. 
[a] Thus, where, as in supple- 
mentary pr oceedings, the jurisdiction 
to entertain proceedings and make 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


4 >. 
i’ 


§§ 217-218] 


order a judge may lawfully modify or add to the 


decision announced by him.%8 
Service of proposed order. 


entry.®® 


[§ 218] E. Entry and Filing—1, Necessity. As a 
general rule, where an order is. granted upon notice 
of motion to the adverse party, °° it should, to be- 
be entered, filed, or 


come complete and effective, 


Where an order is 
special in its provisions, the party entitled to draw 
it up should submit a copy thereof to the adverse 
party in order that he may propose amendments 
thereto before it is submitted for settlement and 


MOTIONS AND ORDERS 


[42 C.5.] 533 


as the case may be, under the requirements of the 


local practice;®* and this rule is obligatory in the 


case of chamber orders made upon notice,®? and all 
orders from which it is desired to take an appeal.?* 
But while under the general rule®* orders of a 
court of record ordinarily should be entered of 
record®> by the clerk®* in the form in which they 


were made,®? and while it has been held that orders 


a court 
void or 


made a part of the minutes or record of the court, 


an order is confined expressly to the 
judge or justice and not to the court 
of which he is a member, the court 
is not authorized to make or resettle 
an order requiring a judgment debtor 
to turn over property to a receiver. 
Chestnut v. Greenberg, 162 NYS 1387. 

83. ~Post v. Cobb; 13) NYSt 505. 

89. Train v. Davidson, 11 App. Div. 
627, 42 NYS 1133; Swift v. Wylie, 
28 N. Y. Super. 641; Hunt v. Wallis, 
6 Paige (N. Y.) 871; Whitney v. Bel- 
den, 4 Paige (N. Y.) 140. 

{a] Presumption of consent from 
absence of amendments.—\Where the 
draft of a proposed order was pre- 
sented to the adverse counsel before 
it was given to the court, and he re- 
turned it without objection to its 
form or contents, or suggestion or 
any. change, the court is authorized to 
presume that such order was con- 
sented to. Train v. Davidson, 11 App. 
Div. 627, 42 NYS 1133. 

90..[a] In New York ex parte 
oraers granted by a justice at cham- 
bers need not be entered with the 
clerk unless it 18 desired to appeal 
therefrom. Savage v. Relyea, 3 How 
Pr (N.-Y.) 276, 1 CodeRep 42. 

[b] To sustain perjury alleged to 
have been committed in a proceeding 
had under an order, entry of the or- 
der is not necessary. Highmy v. Peo., 
79 N. Y. 546 (an order appointing a 
referee, the validity of which was 
questioned in criminal proceedings 
tor peryury alleged to have been com- 
mitted before such referee). 

91. U. S.—Mannington v, Hocking 
Valley R. Co., 183 Fed. 133, 

Aia.—Chitwood v. White, 18 Ala. A. 
331, 92 S 84. 

Cal.—Devlin v. Rydberg, 132 Cal. 
324, 64 P 396; Von Schmidt v. Wid- 
ber, 99 Cal. 511, 34 P 109; Lee Chuck 
v. Quan Wo Chong, 91, Cal. 592, 28 P 
44; Crim v. Kessing, 89 Cal. 478, 26 
P 1074, 283 AmSR 491; Skerrett’s Est., 
80 Cal. 62, 22 P 85; San Jose v. Ful- 


ton, 45 Cal. 316; Agard v. Valencia, 
39 Cal. 292; Branger v. Chevalier, 9 
Cal i2, 


lda.—Sandstrom v. Smith, 11 Ida. 
779, 84 P 1060. 

DW. Si) Lifevinss Co. v. Shat- 
tuck, 159 Ill. 610, 43 NE 389; Pard- 
ridge v. Morgenthau, 157 fl. "395, 42 
NE 74; Telfer v. Hoskins, 32 Ill. 165. 
hye .-Hasselback vy. Sinton, 17 Ind. 
545, 

10wa.—Walker v. Kennedy, 133 
Iowa 284, 110 NW 581; Rednead v. 
Iowa Nat. Bank, 123 Iowa 3836, 98 
NW 806; Berryhill v. Smith, 51 Iowa 
127, 50 NW 495. 

Ky.—Watkins v. Northern Coal, 
ete.,'Coi, 1382 Ky: 7007 116 Sw 1192, 


Mich.—Merrill v. Montgomery, 25 
Mich. 73. 

Minn.—Carli v. Jackman, 9 Minn. 
249. 


Miss.—Evans v. State, 108 S 725, 

Mo.—Medlin v. Platte County, 8 
Mo. 235, 40 AmD 135. 

Nev.—Schultz vy. Winter, 7 Nev. 
130. 

N. J.—Thompson v. Pippitt, 18 N. J. 
LL. 176; Wells v. Stackhouse, 17 N. J. 
rat 355; McCann v. New York, etc., R. 

, (Sup.) 127 A 796. 
. Y.—Hegeman v. Stearns Realty 


Co., “117 App. Div. 754, 102 NYS 1025 
[aft 192) Ni 1¥.. 557, 85. INH. 1111); “Al- 


brecht v. Canfield, 92 Hun 240, 36 
NYS 940; U. S. Life Ins. Co. v. Jor- 
dan, 46 Hun 201, 11 NYS 488, 21 Abb 
NCas 330; Bronner v. Loomis, 17 Hun 
439; In re Rhinebeck, etc., R. Co., 8 
Hun _34-{aff 67 N. Y. 242]; Smith v. 
Spalding, 26 N. Y. Super. 615, 30 
JiowPr 339; Bowman vy. Earle, 10 
N. Y. Super. 691; Williams v. Murray, 
2 AbbPrNS 292, 32 HowPr 187; Shults 
v. Andrews, 54 HowPr 380; Sage v. 
Mosher, 17 HowPr 367; Anonymous, 3 
Wend. 424; Hunt v. Wallis, 6 Paige 
3871; Whitney v. Belden, 4 Paige 140; 
Osgood Vv: Joslin; 3 Paige 195; Skin- 
ner v. Dayton, 2 Johns. Ch. 226. 
Oh.—Myers v. Myers, 4 OhS&CP 
Ze, 3 OhNP 162. 
Okl—Keenan v. Chastain, 157 
326; Boynton vy. Crockett, 12 Okl. 57 


69 P 869 
Pa.—Apsden’s App., 24 Pa. 182. 


Ss. C.—Carroll v. Cash Mills, 125 
S. C. 332, 118 SE 290: 
Ss. D.— Brady v. Cooper, 46 S. D. 


419, 193 NW 246; Jeansch v. Lewis, 
1S. D. 609, 48 NW 128. 
og rent.—Melton v. Edwards, 6 Heisk. 

Tex.—Ex p. Rains, 113 Tex. 428, 257 
SW 217; Crosby v. Stevens, (Civ. A.) 
184 SW 705; Ex p. Duncan, 42 Tex. 
Cr. 661, 62 SW 758. 

Wis.—Allen vy. Voje, 114 Wis. 1, 89 
NW 924. 

Eng.—Ballard vy. Tomlinson, 52 L. 
J.'Ch>-656: 

[a] Although the statute merely 
directs that an order shall be entered, 
and contains no provision nullifying 
it unless so entered, the order is 
nevertheless void unless- entered. 
Blackwood v. Blackwood, (Civ. A.) 
47 SW 483 [aff 92 Tex. 478, 49 SW 
1045]. 

{b] An order not made on the 
docket or filed with the clerk, but 
retained in possession and under the 
control of a party to the suit or his 
attorney, is not operative as an or- 
der. U.S. Life Ins. Co. v. Shattuck, 
159 Ill. 610, 43 NE 389. 

{e] In chancery suits all orders 
made on written motions must be en- 
tered of record. Baker y. Hurst, 205 
Dilar AL 39% 

{[d] Mandamus is the proper rem- 
edy to compel a judge to enter an 
order when he improperly refuses to 
do so. Peo. v. Manhattan R. Co., 9 
AbbNCas (N. Y.) 448. See generally 
Mandamus § 153. 

Le] Befusal to file is justifled in 
the absence of evidence that the facts 
stated in a proposed order are true. 
Crosby v. Stevens, (Tex. Civ. A.) 184 
Sw 705. 

92. Schultz v. Winter, 7 New 130; 
Savage v. Relyea, 3 HowPr (N. Y.) 
276, 1 CodeRep 42; Ballard v. Tom- 
linson, 52 L. J. Ch. 656. But see Cald- 
well’s Case, 35 Barb. (N. Y.) 444, 13 
AbbPr 405 (where the court said that 
there is no statute or rule of practice 
requiring orders made by a judge 
out of court to be entered with the 
clerk). 

ta] An order made by the chief 
clerk in chambers cannot be enforcea 
by writ of attachment until after 
entry. Ballard vy. Tomlinson, 52 L. J. 
Ch. 656. 

[b] An order in vacation can have 
no vitality until it is at least deliv- 


not so entered are inoperative and of no effect until 
entry,°® there are other cases holding that orders of 
although not entered are not necessarily 
ineffective®® and that the defect may be 


ered to the clerk for filing. Schultz 
v. Winter, 7 Nev. 130. 

9S UENaLY) COdENCivn ce TOC GES9.) 
S— 1304; “Pool ‘v.~ Safford, 10) Hua 
(CNEAYS)) 491% Clinehtiv.. South Side R. 
Co,, 2 Hun (N. Y.) 154, 4 Thomps. & 
(Gs 683; Star F. Ins. Co. v. Godet, 34 
N, Y¥.Super. 3597 "Gallt® vy... binch, 724 
HowPr (N. Y.) 198; Nicholson v. Dun- 
ham, 1 CodeRep (N. Y.) 119. 

[a] On the denial of his motion a 
party has the right to have the order 
entered, so that he may appeal. Mat- 
ter of Rubenstein, 129 App. Div. 326, 
113 NYS 554. 


94. See supra text and note 91. 
95. See infra §§ 219, 226. 
[a] Mere memorandum made by a 


judge on the bench is not an order 
of court. Pardridge v. Morgenthau, 
157 Ill. 395, 42 NE 74; Gardner v. Peo., 
100 Ill, A. 254. 

96. See infra § 226. 

97. Peo. v. Curtis) 113 Cal 685045 
P 180; Williams v. Murray, 2 AbbPr 
NS (N. Y.) 292, 32 HowPr 187; Wood 
v. Bagley, 34 N. C. 83. 

fa] Bule applied.—(1) An order 
made by the court at a special term 
should not be entered as an order of 
a judge. Lippincott v. Westray, 6 
NYCivProc 74. (2) An order made 
by the court cannot be disregarded 
because it is erroneous and a differ- 
ent order be entered. Williams v. 
Murray, 2 AbbPrNS (N. Y.) 292, 32 
HowPr 187. 

[b] Unauthorized entry by the 
clerk, without the sanction of the 
court, is of no effect. Peo. v. Curtis, 
eS Call 638,045 PF Vs 0s 

{c] Presumption.—Where a rule 
Or order is entered on the record by 
a proper officer of the court, in the 
clerk’s office, but during term time, 
and the court meets and sits after- 
ward, the conclusion of law is that 
it was recognized and adopted by the 
court. Wood v. Bagiey, 34 N. C. 83. 

98. Medlin v. Platte County, 8 Mo. 
235, 40 AmD 135; Hegeman y. Stearns 
Realty Co:, 117 App. '‘Divii%754, 102 
NYS 1025 [aff 192 N. Y. 557, 85 NE 
1111]; Losee v. Dolan, 74 NYS 685; 
Whitney v. Belden, 4 Paige (N. Y.) 
140; Blackwood v. Blackwvod, (Tex. 
Civ. A.) 47 SW 483. 

[a] Extrajudicial and void.—Med- 
lin-v. Platte County, 8 Mo. 230, 40 
AmD 135. 

{b] Proceedings under order be- 
fore entry.—(1) ‘Until an order is en- 
tered no appeal can be taken from it, 
nor can it be executed or acted upon; 
and, by parity of reasoning, no order 
to set it aside or vacate it can be 
made.” Stafford v. Ambs, 8 AbbN 
Cas (N. Y.) 237, 240. (2) Contempt 
will not lie for proceeding under an 
order before entry. Dady Vv. 
O’Rourke, 71 App. Div. 557, 13 NYS 
821. (8) An order opening a default 
is of no avail to support a notice of 
argument given before the order has 
been entered. Ayres v. Covill, 9 How 
Br (CN YR) Sb 3e 

99. Cal—McCrea v. Haraszthy, 51 
Cal. 146. 

Mich.—Merrill v. Montgomery, 25 
Mich. 73. 

Minn.—tna Ins. Co. v. Swift, 12 
Minn. 437. 

N. Y.—Loper v. Wading River Real- 
ty Co., 148 App. Div. 167, 127 NYS 


534 [42 C.J.] 


waived! or cured by amendment? or nune pro tune 
entry;° and some of the cases have gone to the ex- 
tent of holding a statutory requirement of entry to 
be merely directory and not mandatory.* 

Reentry after amendment may not be necessary.® 

[§ 219] 2. Place. In conformity to the local prac- 
tice,® orders should be filed or entered in the office 
of the proper clerk or official in the proper county,’ 
and this usually is the office of the clerk of the 
county designated as the place of trial,? even though 
they have been properly made in some other county ;° 
and the actual entry, when necessary,!® must be in 
The order made by a justice, 
on a motion made out of term upon notice, must be 
entered with the clerk of the county where the 


the proper book.1! 


papers are filed.?? 


[§ 220] 3. Time—a. In General. 


1000; Peo. v. Central City Bank, 53 
Barb. 412, 85 HowPr 428. 

S. D.—Jeansch v. Lewis, 1 S. D. 
609, 48 NW 128. 


Wis.—Allen y. Voje, 114 Wis. 1, 89 
NW 924; Baker v. Baker, 51 Wis. 538, 
8 NW 289. 

[a] In British Columbia ‘orders 
are effective from the day they are 
made without being drawn up or en- 
tered.”’ Victoria and: Inv.) Trust, 
Ltd.) vi White; 28 Bi. C530; 

1. A4tna Ins. Co. v. Swift, 12 Minn. 
437 (service of an order before the 
filing or entry of the order by the 
clerk was proper, but if it was not 
proper, it was at most irregular and 
could be waived). 

2. Avtna Ins. Co. v. Swift, supra. 

Amendment see infra § 237 et seq. 

3. See infra § 221. 

4 McCrea v. Haraszthy, 51 Cal. 
146; Keenan v. Chastain, 64 Okl. 16, 
164 P 1145 [withdrawing cpinions on 
second rehearing 157 P 326]; Mutual 
L. Ins. Co. v. Buford, 61 Okl. 158, 160 
P 928; Baker v. Baker, 51 Wis. 538, 8 
NW 289. 

5. In re Beckwith, 87 N. Y. 503 
(where the order was amended by 
leave of court so as to make it bear 
date as of the day on which it should 
have been dated). 

&. See statutory provisions; 
rules of court. 

7 See cases infra this section. 

8. Swepson vy. Call, 13 Fla. 337; 
Bronner y. Loomis, 17 Hun (N. Y.) 
439. See Skinner vy. Dayton, 2 Johns. 
Cho iCNevY¥.) 226. 

[a] Order after judgment.—An or- 
der made on motion after entry of 
final judgment must be filed in the 
office of the clerk of the county where 
the judgment was entered. Curtis v. 
Greene, 28 Hun (N. Y.) 294. 

9. Bronner vy. Loomis, 17 Hun 
(N. Y.) 439. 

10. See supra § 218. f 

{a] In California, there being no 
provision requiring orders of the su- 
perior court to be entered at length 
on its minutes, 1t is sufficient if an 
order is filed. with clerk. Von Schmidt 
v. Widber, 99 Cal. 511, 34 P 109. 

11. See infra § 226. 

12. Savage v. Relyea, 3 HowPr 
(N. Y.) 276, 1 CodeRep 42. 

13. See statutory provisions; 
rules of court. 

14. Jersey City v. Davis, 80 N. J. 
L. 609, 76 A 969; Bronner v. Loomis, 
17 Hun (N. Y.) 489; Scudder v. Snow, 
29 HowPr (N. Y.) 95; Sage v. Mosher, 
17 HowPr (N. Y.) 367. See Curtis v. 
Greene, 28 Hun (N. Y.) 294 (order 
on nonenumerated motion). But see 
Smith v. Coe, 30 N. Y. Super. 477 
(holding that the court will not set 
aside an order as irregular merely be- 
cause it was signed and entered some 
months after the trial at which the 
decision was made). 

15. "SeewN, J Pub. L: (1912) pists 
N. J. Sup. Ct. Rules, rule 218. 

16. McCann vy. New York, etc., R. 


and 


and 
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mitted.1? 


[§§ 218-221 


order not entered within the time prescribed by 
statute or rule of court for its entry after the de- 
cision!’ is invalid and ineffectual,44 unless, as may 
be the case in some jurisdictions,!® the court shall 
see fit in its diseretion to suspend the application 
of the rulet® and an entry nune pro tune be per- 
An order may be filed or entered either 
in term time or vacation,!® but not after expiration 
of the judge’s term of office.’® 

[§ 221] b. Nunc Pro Tunc—(1) In General. 
a general rule, either on the application or motion 
of a party duly entitled?° or by the court ex mero 
motu, an order may be entered nune pro tune to 
correct the entry of an order previously made not 
speaking the truth as to what was actually done 


As’ 


or to make a record of what was previously done 


Ordinarily an 


Co., (N. J. Sup.) 127 A 796; Singer. v. 
Juechter, (N. J..Sup.) 127 A 7y5. 

[a] Strong grounds for suspen- 
sion must.appear. Singer v. Juechter, 
CN deeSups) 127 ALTo6: 

{b] Failure to enter the order for 
nearly one year justifies a refusal to 
suspend the rule. McCann v. New 


York, ete; “sR, -Co.; (Ne JE Supa 127 
A 796. 
17. Singer v. Juechter, (N. J. Sup.) 


127 A 795. 

Nune pro tune entry generally see 
infra § 221. 

18. Ala.—Whetstone v. McQueen, 
137 Ala. 301,-34 S229. 

Cal.—Peo. v. Congleton, 44 Cal, 92; 
Agard v. Valencia, 39 Cal. 292. 

Nev.—Schultz v. Winter, 7 Nev. 
130. 

N. Y.—Peo. v. Myers, 2 Hun 6. 

Tex.—Ex p. Walton, 45 Tex, Cr. 74, 
74 SW 314. But compare Branch v. 
Walker,  92:N:)€. <87, 92. Git is; im- 
proper to take .. « orders after the 
judge has left the court-house for 
the term. Such . orders, in no 
proper sense, have the sanction of the 
court. <A practicé allowing this to 
be done would be subject to danger- 
ous abuses and give rise to distrust 
and confusion. The clerk does not 
represent or act for the court in term 
time—all proceedings had after he 
leaves the place where the court is 
held have not his judicial sanction, 
and parties are not bound to take no- 
tice of such proceedings’’). 

19. Schultz v. Winter, 7 Nev. 130 
(where a district judge, on the last 
day of his term of office, made an 
order overruling a demurrer, which, 
however, was not filed until a week 
afterward, it was held that such or- 
der was invalid, and that the action 
of his successor in setting it aside 


and hearing the issue anéw was 
proper). 
20. Thompson v. Pippitt, 18 N. J. 


IL. 176; Courtney v. Barnett, 65 Old 
Pei 166 P 207; and cases infra note 


{a] Motion and notice.—By stat- 
ute the entry of a nunc pro tune or- 
der correcting a mistake or omission 
in an order may be required to be by 
motion on notice to the adverse party. 


et la! v. Ward, 101 Okl. 146, 223 P 
21. Parnell vy. Barron, (Tex. Civ. 


A.) 261 SW 529. 

At whose instance 
made see infra § 255. 

22. U. S.—Klein v. Southern Pac. 
Co., 140 Fed. 218. 

Ala.—Davis v. Hooper, 4 Stew. & 
P. 231, 24 AmD 751. 

Ariz.—Southern Pac. Co. v, Pender, 
14 Ariz. 573, 134 P 289. 

Ark.—Cox v. Gress, 51 Ark. 224, 11 
Sw 416. 

Cal.—Lee Chuck v. Quan Wo Chong, 
91 Cal. 592, 28 P 44; Crim v. Kessing, 
89 Cal. 478, 26 P 1074, 23 AmSR 491; 
Skerrett’s Bst., 80 Cal. 62,m22 PA Sib: 
Hegeler vy. Henckell, 27 «Cal. 491: 


amendment 


pS NES Se oe eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


by the court and not then entered,?* especially where 


Branger v. Chevalier, 9 Cal. 172. 

Fla.—Nichols vy. Walton, 82 -Fla. 
385, 90 S 157. 

Ga.—Alexander v. Barrett, 134 Ga. 
676, 68 S 503; Lewis v. Armstrong, 
64 Ga. 645. 

Ill.—Benton Coal Min. Co. v, In- 
dustrial Commn., 321 Ill. 208, 151 NE 
520; Peo. v. Rosenwald, 266 Ill. 548, 
107 NE 854, AnnCasi¥y15D 688; Lin- 
dauer v. Pease, 192 Ill. 456, 61 NE 
454;-Stafford v. Vacek, 192 Ill. A. 237; 
Mertz -v.. Mehlhop,, 117 Ill A. 773 
Finch vy. Finch, 111 Ill. A. 481; Gard- 
ner v..Peo., 100 Ill. A. 254; Marine 
Bank Co. v. Mallers, 58 Ill. A. 232. 

Ind.—Wilson v. Vance, 55 Ind, 394, 

Kan.—Graden v. Mais, 83 Kan. 481, 


112 P 107; Aydelotte v. Brittain, 29 
Kan. 98. 

kKy.—Ralls v. Sharp, 140 Ky. 744, 
131 SW 998. 


La.—Ferguson vy. Millaudon, 12 La. 
Ann. 348. 


Mass.—Perkins v. Perkins, 225 
Mass. 392, 114 NE 713. 

Mich.—Brownell v. Widdis, 219 
Mich. 167, 188 NW 544; Bickle v. 


Kent Prob. Judge, 211 Mich. 216, 178 
NW 680;. Goebel Brewing Co. v. Med- 
bury, 153 Mich. 49, 116 NW 543. 

Mo.—Hansbrough v. Fudge, 80 Mo. 
307; State v. Jeftors, 64 Mo. 376; 
Priest v. McMaster, 52 Mo. 60; Turn- 
er v. Christy, 50 Mo. 145; Gibson vy. 
Chouteau, 45 Mo. 171, 100 AmD 3866 
[rev on other grounds 13 Wall. (U. 
S.) 92, 20. L. ed. 534}. 

Nebr.—Hyde v. Michelson, 52 Nebr. 
680, 72 NW 1035, 66 AmSR 533; Cree- 
don v. Patrick, 3 Nebr. (Unoff.) 459, 
91 NW 872. 

Nev.—Talbot v. Mack, 41 Nev. 
169 P 25. 

N. J.—St.. Vincent's 
Madison, 86 N. J. L. 567, 92 A 348 
[revoeS5) Ne vdeeiaeenltons 89 A 254]; 
‘’hompson vy. Pippitt, 18 N. ital De GS 
Singer v. Juechter, (Sup.) 127 A co 
Davis White Markets, Ine. v. Lefa 
96 N. J. Eq. 605, 126 "A 430, 431 [eit 
Cyc]. 

N. Y.—Guarantee Trust, etc., Co. v. 
Philadelphia, ete, R. Co., 160 N. Y. 
1, 54 Nk 575; In re Christian Jensen 
Co., 128 N. Y. 550, 28 NE 665, 27 
AbbNCas 3038, 21 NYCivProc O41; 
Owasco Lake Cemetery v. Teiler, 11 
App. Div. 450, 96 NYS 985; Matter of 
Lenox Corp.,. 57 App. Div. 515, 68 
NYS 103; Waggoner v. Walrath, 25 
Hun 315; Peo. v. Central City Bank, 
53 Barb. "412, 35 HowPr 428. 

Oh.—Huber Mfg. Co. v. Sweny, 57 
Oh. St. 169, 48 NE 879; Ludlow v. 


245, 


Church  v. 


Johnston, 3 Oh. 553, 17 AmD 609; 
Reynolds v. Reynolds, 12 OnuRAtm OSs 
SL OLE SAS a9) 


Okl.—Marker v. Gillam, 80 Okl. 
259, 196 P 126; Courtney v. Barnett, 
65 Okl. 189, 166 P 207; In re Mc- 
Quown, 19 Okl. 347,290 Pp CSO La wR 
ANS 1136. 

Or.—National Council K. L. Ss v. 
McGinn, 70 Or. 457, 138 P 493. 

Tenn. "Shea Vv. Mabry, 1 Lea 319, 


§§ 221-222] 


the result will be to effect or perfect an entry which 
should have been made as a matter of course and as 
a legal duty to prevent injustice,?* but not where 
vested rights of innocent persons have intervened 
and wouid be injuriously affected.2+ 
an order in the post office before filing it is an irregu- 
larity that may be remedied by filing the order 
An order cannot be entered nune 
it effect as of a time anterior 


nune pro tune.”° 
pro tune so as to give 


Tex.—Texas Land, etc., Co. v. Win- 
ter, 93 Tex. 560; 57 SW 389; Burnett 
v. State, 14 Tex. 455, 65 AmD 131; 
Parnell v. Barron, (Civ. A.) 261 SW 
529; State v. Larkin, 41 Tex. Civ. A. 
253, 90 SW 912; Accousi v. G. A. 
Stowers Furniture Co., (Civ. A.) 83 
SW 1104; Barnes v. State, 89 Tex. 
Cr. 396, 230 SW 986; Moore vy. state, 
52 Tex. Cr. 336, 107 SW 540. 

Va.—Dunean vy. 
306, 103 SE 665, SE 62. 

Wash.—State v. Williams, 43 Wash, 
505, 86 P 847. 

W. Va.— Payne v. Riggs, 80 W. Va. 
57, 92 SE 133, 134 [quot Cyc]; Clif- 
ford v. Martinsburg, 78 W. Va. 287, 
88 SH 845; Scott v. Newell, 69 W. Va. 
118, 70 SE 1092; Vance y. Ravens- 
wood, etc., R. Co., 58 W. Va. 338, 44 
SE 461. 

Wyo.—Boulter v. Cook, 381 Wyo. 
373, 226 P 447; Chatterton v. Bonelli, 
27 Wyo. 301, 310, 196 P 316. 

“Tt is the general rule that an or: 
der nunc pro tune may be made to 
correct a mistake in failing to enter 
an order which was actually made, or 
which should have been made as a 
matter of course and as a legal duty.” 
Chatterton v. Bonelli, supra. 

“An order can be entered nunc pro 
tune to make a record of what was 
previously done by the court, al- 
though not then entered.’ Nichols v. 
Walton, 82 Fla. 385, 90 S 157 [quot 
29 Cyc 1516 note 23]. 

[a] Rule “well stated.”—‘‘Courts 
ean, by nune pro tune orders, supply 
omissions in the record of what was 
actually done in the cause at a for- 
mer time, and by mistake or neglect 
of the clerk was not entered in the 
clerk’s minutes or the court’s rec- 
ords.” Gardner v. Peo., 100: Ill. A. 
254, 257 [quot Reynolds v. Reynolds, 
HOO MAIC 37. G3i WS Ol. CriyAs’ 129 1] 

[b] “The function of a nunc pro 
tune order (1) in general is to put 
upon the record and to render effica- 
cious some finding, direction or ad- 
judication of the court made actually 
or inferentially at an earlier time, 
which by accident, mistake or over- 
sight was not made matter of record, 
or to validate some proceeding ac- 
tually taken but by oversight or mis- 
take not authorized, or to prevent a 
failure of justice resulting, directly 
or indirectly from delay in court pro- 
ceedings subsequent to a time when 
a judgment, order or decree ought to 
and would have been entered, save 
that the cause was pending under 
advisement.” Perkins v. Perkins, 225 
Mass. 392, 396, 114 NE 713. (2) “The 
object of a nunc pro tunc order is 
to make the record show something 
which actually took place at a for- 
mer day of the court, but which the 
record does not disclose. It is not 
to permit something to be done which 
was omitted, by oversight or other- 
wise, but to show what was in fact 
done, and to cause the record to 
speak when it was previously silent.” 
Dunean, v: Carson, 127 Va.. 306, 327, 
103 SE 665, 105 SE 62. 

{c] An order actually made in 
open court can be written out, signed, 
and entered of record ata later date, 
and bear the date when orally made 
in open court. Blickle v. Kent Prob. 
Judge, 211 Mich. 216, 178 NW 680. 

[ad] At a subsequent term a nunc 
pro tunc order, making a record of 
what had in fact been done at a prior 
term, may be entered. Deutsch 
Boemisch Katholischer Cent. Verein 
v, Lartz, 94 Ill. A. 255 [aff:192 Ill. 


when 
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Depositing 


485, 61 NE 487]; National Council 
K. L.-8.' vi MeGinn; 70 Or, 457, 138 P 
49)3 : Parnell v. Barron, (Tex. Civ. A.) 
261 SW 529. 

[e] Rule applies in criminal pro- 
ceed:ngs (1) as well as in civil pro- 
ceedings, Breeding’s Pet., 75 OKL 
169, 182 P 899. (2)-A criminal case 
is “pending”? in the sense that tne 
court may correct its records by or- 
ders nunc pro tunc at any time until 
the judgment is fully satisfied. Breed- 
ing’s Pet., supra. 

{f] Every court of record by nunc 
pro tunc entry, on proper applica- 
tion, can enter its orders which by 
mistake the clerk has omitted from 
the record. Courtney v. Barnett, 65 
Okl. 189, 166 P 207. 

. [g] In vacation or at chambers 
(1) a judge cannot order the clerk 
to enter nunc pro tune an order al- 
leged to have been made in open 
court (Hegeler v. Henckell, 27 Cal. 
491; Accousi v. G. A. Stowers Furni- 
ture Co., (Tex. Civ.-A.) 83 SW 1104) 
(2) except where by statute he may 
be authorized to do so (Frostburg v. 
Tidby, 63 Md. 514; Judges §§ 86-96). 

23. Cal.—Skerrett’s Est., 80 Cal. 
62, 22 P 85 (recognizing rule). 

Ill.—Deutsch-R6Omisch Katholischer 
Cent. Verein v. Lartz, 192 Ill. 485, 61 
NE 487; Marine Bank Co. v. Mallers, 
58) Til. A, 232. 

Kan.—Moore v. Meek, 8 Kan, 153. 


Mass.—Perkins v. Perkins, 225 
Mass. 392, 114 NE 713. 

N. J.—Singer v. Juechter, (Sup.) 
MOT) As 195. 


N. Y.—Peo. v. Central City Bank, 
53 Barb. 412, 35 HowPr 428. 

Wyo. —Chatterton v. Bonelli, 
Wyo. 301, 296 P 316. 

W. Va.-—Clifford v. Martinsburg, 78 
W. Va. 287, 88 SE 845. 

See also cases supra note 22. 

[a] Weglect of legal duty.— 
“Where all the conditions upon which 
the entry of a judgment or order de- 
pends exist, and the making or entry 
of the order is a mere ministerial 
duty or matter of course, and the 
performance of the duty is neglected 
or delayed, or where an order has 
actually been made and its entry 
omitted, we suppose it may be sub- 
sequently entered, and if justice re- 
quires, may be made to take effect 
nune pro tune, as of the date when 
it was actually made, or at any time 
existing conditions imposed 
upon ‘the court or its officer the duty 


27 


of entering it.” Skerrett’s Hst., 80 
Cale, 635 622, ehh Sb 
[b] Where delay in entering an 


order is caused by the court (1) an 
entry will be allowed nunc pro tune 
as of the time when the party would 
have otherwise been entitled to it. 
St. Vincent’s Church v. Madison, 86 
N. J. L. 567, 92 A 348 [rev 85 N. J. 
L. 131, 89 A 254]; Vance vy. Ravens- 
wood, ete, R. Co., 53 W. Va. 338, 44 
SE 461. (2) The court will not allow 
a party to suffer by reason of its own 
delay in deciding a motion, but where 
necessary the order or decision will 
be entered nune pro tune as of the 
time when the motion was made. 
Clapp v. Graves, 2 Hilt. 317, 9 AbbPr 
20: Satin 6) Nei Yess) SWallson: ov; 
Henderson, 15 HowPr (N. Y.) 90. (3) 
Upon this principle rests the familiar 
practice of allowing a judgment to 
be entered nunc pro tune in the case 
of the death of a party while the 
cause is sub judice. Bergen  v. 
Wyckoff, 84 N. Y. 659, 1 NYCivProc 
1; Willson v, Henderson, supra. 
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to that when it was actually made;?° and the power 
to affect the operation of an order, or change its 
import by an order nune pro tune, should be exer- 
cised with caution and circumspection.?" 

[§ 222] (2) Necessity of Previous Order. 
the court has wholly omitted to make an order, 
which it might or ought to have made, it cannot be 
made and entered nune pro tune after the time 
limited for making the order has expired ;7* a nune 


Where 


[c] Clerical omission to enter an 
order actually made and essential to 
sustain judgment against attack by 
appellate procedure may be remedied 
by a nunc pro tune entry after the 
term at which the judgment was ren- 
dered and after awaru of writ of er- 


ror. Clifford v. Martinsburg, 78 W. 
Va.-287, 88 SE 845. 
[d] Where the clerk neglects to 


enter a rule after undertaking to do 
so, the court will, on application, di- 
rect an entry nunc pro tunc. Thomp- 
son. WV. Pippitte So Neody bg LG: 

24. Benton v. King, 199 Ky. 307, 
250 SW 1002 (holding, however, that 
appellant was not an innocent third 
party within the rule). 

25. Barnard v. Heydrick, 49 Barb. 
oe 2 AbbPrNS 47, 32 HowPr (N. Y.) 


26. Davis White Markets, Inc. v. 
Lefas, 96 N. J. Eq. 605; 126 A 430. 
Cox v. Hagan, 125 Va. 656, 100 
SE 666. 

28. U. S.—Klein v. Southern Pac. 
Co., 140 Fed. 213. 


Ariz.—Southern Pac. Co. v. Pen- 
der, 14 Ariz. 573, 184 P 289. 
Ark.—Liddell _v. Bodenheimer, °78 


Ark. 364, 95 SW 475, 115 AmSR 42; 
Cox v. Gress, 51 Ark. 224, 11 SW 416. 
Cal.—Skerrett’s Est., 80 Cal. 62, 22 
P 85; Hegeler v. Henckell, 27 Cal. 491; 
Jackson v. Dolan, 58 Cal. A. 372, 208 
P 315. 
Colo.—State Home Bd. of Control v. 
Mulertz, 60 Colo. 468, 154 P 742. 
Fla.—Nichols v. Walton, 82 Fla. 
385, 90 S 157, 158 [quot Cyc.] 
Ga.—Pendergrass v. Duke, 147 Ga. 
10, 92 SE 649; Alexander v. Barrett, 


134 Ga. 676, 68 SE 503; Armstrong 
v. Lewis, 61 Ga. 680. 
Ill.—Peo. v. Rosenwald, 266 Ill. 


548, 107 NE 854, AnnCas1915D 688; 
Stein v. Meyers, 253 Ill. 199, 97 NE 
295; Lindauer v. Pease, 192 ‘TH. 456, 
61 NE 454; Newport v. McPherson, 
198 Ill. A. 262; Stafford v. Vacek, 192 
Ill. A. 237; Kretzinger v. Lewis, 174 
Ill. A. 45; Woolf v. Deahl, 152 Il) A. 
357; Sherman v. Green, 152 Ill. A. 166; 
Mertz v. Mehlhop, 117 Ill. A. 77; Finch 
v. Finch, 111 Ill. A. 481; Gardner y. 
Peo., 100 Ill. A. 254. 

Ind.—Wilson v. Vance, 55 Ind. 394. 

Ky.—Bailey v. Rennert, 213 Ky. 262, 
280 SW 1103; Mullins v. Miller Bros. 
Co., 199 Ky. 139, 250 SW 815. 

Mass.—Perkins v. Perkins, 
Mass. 392, 114 NE 713. 

Mich.—Davis Colliery Co. v. Charle- 
voix Sugar Co.,-155 Mich. 228, 118 
NW 929; Eslow v. Albion Tp., 32 
Mich. 193. 

Mo.—Briant v. Jackson, 80 Mo. 318; 
Hambrough v. Fudge, 80 Mo. 207; 
State v. Jeffors, 64 Mo. 376; Priest v. 
McMaster, 52 Mo. 60; Turner v. 
Christy, 50 Mo. 145; Gibson v. Chou- 
teau, 45 Mo. 171, 100 AmD 366 [rev 
on other grounds 13 Wall. (U. S.) 92, 
20 L. ed. 5384]; Hyde. v. Curling, 16 
Mo. 359. 

Nebr.—Calloway v. Doty, 108 Nebr. 
319, 188 NW 104; Hyde v. Michelson, 
52 Nebr. 680, 72 NW 1035, 66 AmSR 
633; Creedon v... Patrick, .3 Nebr. 
(Unoff.) 459, 91 NW 872. 

Nev.—Talbot v. Mack, 41 Nev. 245, 
mui) 182 Ae 

N. J.—Davis White Markets, Inc. v. 
Lefas, 96 N. J. Hq. 605, 126 A 430, 
bee bert Cy-Cils 

Y.—Guarantee Trust, etc. Co. 
Vv.  whiadelohin CLG ye RR, ConelG ORNs. 
1, 54 NE 575; Matter of New York, 
119 App. Div. 74, 103 NYS 911; Finecn 
v. Carpenter, 5 AbbPr 225. 
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pro tune entry cannot serve to supply the court’s 
nonaction,”® to validate a void es or to correct 
But an order en- 
tered nune pro tune will not be disturbed if it does 


a decision however erroneous 


not affirmatively appear that the 
order was not made.*? 


Order reserving motion for further consideration 
and providing that it may, after consideration, be 


entered as of a prior term, may be 


Oh.—Cleveland Leader Printing Co. 
v. Green, 52 Oh. St. 487, 40 NE 201, 
49 AmSR 725; Lentz v. Lentz, 19 Oh. 
A. 329; Reynolds v. Reynolds, 12 Oh. 
AGIC 3 HS INOL ITC Aw U2 9. 

Okl.—Marker v. Gillam, 80 Okl. 259, 
196 P 126; Breeding’s Pet., 75 Okl. 
169, 182 P 899 (recognizing rule), 

Or.—Crowe vy. Albee, 87 Or. 148, 
169 P 785; White v. East Side Mill 
Co., 84 Or. 224, 161 P 969; 164 P 736; 
Lombard v. Wade, 37 Or. 426, 61 P 
856. 

Pa.—In re Croyle Tp. Road, 37 Pa. 
Super. 57. 

Tenn.—Prudential Ins. Co. v. Sam- 
bucetti, 1 Tenn. Civ. A. 127, 131 [cit 
Gye. 

Tex.—Barnes v. State, 89 Tex. Cr. 
396, 230 SW 986. 

Va.—Dunean v. Carson, 127 Va. 306, 
103 SE 665, 105 SE 62; Cox v. Hagan, 
125 Va. 656, 100 SE 666. — 

W. Va.—Payne v. Riggs, 80 W. Va. 
57, 92 SE 1338, 135 [quot Cyc]. 


Wyo. —Chatterton  v. Bonelli, 27 
Wyo. 301, 196 P 316. : 
[a] After the court’s authority 


has ceased, an order entered nunc pro 
tune, as of a prior time, is never- 
theless invalid. Ludlow v. Johnston, 
3 Oh. 553; 17 AmD 609. 

{b] After the term a court may 
not, by an order nune pro tune, enter 
of record an order which it did not 
in fact make. Reynolds v. Reynolds, 
POVOnwAy 638, 847 Os Cy AZo: 

[c] Where an act is required to 
be performed within a stated period 
which may be extended by an order 
made before the expiration of the .pe- 
riod, an original order purporting to 
be nunc pro tune made after the ex- 
piration of the period and granting 
such extension is ineffective. Chat- 
terton v. Bonelli, 27 Wyo. 301, 196 
P16. 4 

[d] In criminal cases and those 
involving rules for contempt, nunc 
pro tune orders cannot operate. to 
modify crders theretofore made or to 
take the place of orders intended to 
be made. Gardner v. Peo., 100 Ill. 
A. 254, 

Nunc pro tunc leave to sue recetver 
see Receivers [34 Cyc 414]. 

29. Pendergrass v. Duke, 147 Ga. 
10, 92 SE 649; Stafford v. Vacek, 192 
TW. A. 237; and cases supra note 28. 

St, tne: court did not in fact make 
an order on the earlier date, one can- 
not be supplied by any subsequent 
journal entry.” White v. East Side 
Mill Co., 84 Or. 224, (231, 161 P 969, 
164 P 736. To same effect Payne v. 
Riggs, 80 W. Va. 57, 92 SE 133, 135 
[quot Cyc]. 

[a] Rule “well stated.”—(1) 
“When the court has failed to make 
an order which it could have made 
and in fact intended to make, it can 
not subsequently make the same nunc 
pro tune so as to make it binding 
upon the parties to the suit from the 
date when it was intended to have 
been so entered.’ Gardner vy. Peo., 
700 Til. ‘A. 254,°257 [quot Reynolds 
v. Reynolds, 12 Oh. A. 68, 68, 31 O. 
C. A. 129]. (2) Where the trial judge 
does not make judicial determination 
of matters submitted, but postpones 
them until a certain other suit is 
heard and disposed of, and no jour- 
nal entry is prepared or filed, show- 
ing any action taken by him im rer- 
erence to matters submitted, a subse- 
quent action of the judge, after term, 
without any motion therefor, or no- 
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previous verbal 


nume pro tune.?? 


tice, or hearing in reference thereto, 
in making the order as of the date 
of the former hearing, modifying tne 


original order and decree, is con- 
trary to law and is void. Lentz v. 
Lentz, 19 Oh. A. 329. 


{b] The office of a nunc pro tunc 
entry (1) is not to make an order 
now for then, but to enter now for 
then an order previously made. 
Southern Pac. Co. v. Pender, 14 Ariz. 
573, 134. P 289. (2) The office of an 
order nune pro tunc is simply to va- 
lidate an actual proceeding already 
taken and not to cure a defect caused 
by failure to take such proceeding. 
Stafford v. Vacek, 192 Ill. A. 237. (3) 
“The office of an order nunc pro tunc 
is only to supply some omission in 
the record of an order which was 
really made but omitted from the rec- 
ord. If an order is actually made by 
the court but there is a failure to 
enter it, the court may correct the 
mistake in failing to enter the order, 
and make the record show the order 
which the court actually made as of 
the time it was made. No court has 
a right to create an order by -that 
method or to supply an order which 
was never in fact made. A nunc pro 
tune order cannot be made to supply 
an omission to make an order, but 
only an omission in the record of the 
crder.’ Lindauer vy. Pease, 192 Ill. 
456, 459, 61 .NE 454 [quot Peo. v. 
Rosenwald, 266 Ill. 548, 107 NE 854, 
856, AnnCas1915D 688]. (4) “Tne 
theory upon which an order may be 
granted to take effect as of a pre- 
vious date, is that some ruling has 
been made which was not properly, 
or was improperly, entered. A court 
has no power to have a new order or 
ruling so entered, thus bringing into 
the record an element which did not 
previously exist. The facts must ex- 
ist, and then if the record of them is 
imperfect or incomplete, it may be 
amended, but if the record shows the 
actual facts then no order can be 
properly made changing them so as 
to take the place of an act that was 
required to be previously performed. 
While a court may record an existing 
fact nunc pro tune, it cannot record 
a fact as of a prior date when it did 
not then exist.” Guarantee Trust, 
ete; Cov-v. ‘Philadelphia, <ete:, R. Co., 
UOOMIN sia Lye, O4 INI Wb. 

[ec] Rule applied.— Where the 
court made an order and directed it 
to be entered nunc pro tunc as of a 
date eighteen months earlier, and 
there was nothing to show that an 
order was made at that time, the 
nune pro tune order was beyond the 
authority of the court and was void, 
radia vi Wade; '37 “Ors 426, “61 °P 
56. 

30. See infra § 225. 

31. Pendergrass v. Duke, 147 Ga. 
10, 92 SEH 649; Davis Colliery Co. v. 
Charlevoix Sugar Co., 155 Mich. 228, 
118 NW 929. 

32. Devine v. Gilmore, 192 Ill. A. 


33. Watson v. Jones, 1 Ga. 300. 

34. Vance v. Ravenswood, etc. R. 
Co., 538 W: Va. 338, 44 SE 461. 

g5. Ark.—Liddell v. Bodenheimer, 
78 Ark. 364, 95 SW 475, 115 AmSR 42. 

Conn.—Weed v. Weed, 25 Conn. 337. 

Ind.—Miller v. Royce, 60 Ind. 189. 

Kan.—Graden vy. Mais, 83 Kan. 481, 
112. P 107; Martindale v. Battey, 73 
Kan, 92, 84 P 527; Aydelotte v, Brit- 
tain, 29 Kan. 98. 


[§ 223] (3) Foundation for. 
tory evidence of a previous order is necessary.** 
While there is authority to the effect that an order 
may be entered nune pro tune on parol evidence 
if it is clear and sufficient,*> the rule, sustained 
by the decisions in some jurisdictions, 
order should be entered nune pro tune on written 
evidence only,?® and that the best evidence is some 
memorandum, minute, or other data of record or 
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Clear and satisfac- 


is that an 


Mass.—Rugg v. Parker, 7 Gray 172. 

Nebr.—Harris v. Jennings, 64 Nebr. 
80, 89 NW 625, 97 AmSR 635. 

N. H.—Frink v. Frink, 43 N. H. 508, 
80 AmD 189, 82 AmD 172. 
fa C.—Jacobs v. Burgwyn, 63 N. C. 

Or.—Richey v. Robertson, 86 Or. 
525,991 69) Bago: 

Tenn.—Shea v. Mabry, 1 Lea 319. 

See Lewis v. Armstrong, 64 Ga. 645 
(recognizing rule). 

“In the exercise of its power to 
correct its own record, the court is 
not confined to an examination of the 
minutes made by the trial judge, but 
may proceed upon any satisfactory 
evidence.”’ Calloway v. Doty, 108 
Nebr. 319, 323, 188 NW 104; Harris 
v. Jennings, 64 Nebr. 80, 89 NW 625, 
97 AmSR 635. 

[a] Memory of the court is suffi- 
cient basis for order. Richey v. Rob- 
ertson, 86 Or. 525, 169 P 99; Shea v. 
Mabry, 1 Lea (Tenn.) 319. But see 
infra note 36 [b]. 

{b] Where an order is made by 
the probate court, and through mis- 
take or neglect is not entered on the 
records, the court can enter such or- 
der nunc pro tune even after con- 
siderable time and on either parol or 
written evidence. Graden v. Mais, 83 
Kan.) 481,) 12) P 07, 

[ce] Lapse of time may call for 
stronger testimony that an order was 
in fact made. Graden v. Mais, 83 
Kan. 481, 112 P 107. 

36. U. S-—-Hooperiv. US, 132: 
(2d) 19. 

Cal_—Hegeler v. Henckell, 27 Cal. 
491; Branger v. Chevalier, 9 Cal. 172. 

Til. —Peo. v. Rosenwald, 266° Til. 
548, 107 NE 854, AnnCas1915D 688; 
Stein v. Meyers, 253 Ill. 199, 97 NE 
295; Tynan v. Weinhard, 153 Ill. 598, 
38 NE 1014; Newport Vv. McPherson, 
OS REA. 262 Sherman v. Green, 152 
Ay L6G); Deutsch Roemisch Katho- 
lischer Cent. Verein v. Lartz, 94 Ill. 
A. 255 [aff 192 Ill. 485, 61 NB 487]. 

Ky.—Mullins vy. Miller Bros. Co. 
199 Ky. 139, 250 SW. 815; Lancaster 
Electric Light Co. Vv. Taylor, 168 Ky 
179, 181 SW 967, AnnCasi918C 591. 

Miss. —Evans v. State, 108 S 725. 

Mo.—State v. Jeffors, 64 Mo. 376; 
Jillett v. Union Nat. Bank, 56 Mo. 304; 
Turner v. Christy, 50 Mo. 145; Gib- 
son v. Chouteau, 45 Mo. 171, 100 AmD 
366 [rev on other grounds 13 Wall. 
(U. S.) 92, 20 L. ed. 534]; Hyde v. 
Curling, 10 Mo. 359. But see Dorton 
v. Kansas City R. Co., 204 Mo. A. 262, 
224 SW 30 (construing Civ.iCt: Rules, 
rule 22). 

Nebr.—Creedon v. Patrick, 3 Nebr. 
(Unoff.) 459, 91 NW 872, 

Oh.—Clevéland Leader Printing Co. 
v. Green, 52 Oh. St. 487, 40 NE 201, 
49 ate 725; Ludlow v. Johnston, 3 
Oh. 553, 17 AmD 609; Lentz v. Lentz, 
19 A "A, 329; Reynolds v. Reynolds, 
LAanOhs “AG i638; 31 hOrrGa Ax 1 29r 

Tex. —Blum v. Neilson, 59 Tex. 378; 
Barnes v. State, 89 Tex. Cr. 396, 230 
SW 986. 

W. Va.—Scott v. Newell, 69 W. Va. 
118, 70 SE 1092. 

[a] Parol testimony alone is in- 
sufficient. Mullins vy. Miller ssros. 
Co., 199 Ky. 139, 250 SW 815. 

[b] Memory ‘of court or judge (1) 
alone is not sufficient. 
pital v. Strong, 233 IM. 153, 84 NE 
205, 122 AmSR 163 [aff 135 Ill. A. 
187]; Mullins v. Miller Bros. Co., 199 
Ky. 189, 250 SW 815; Dorton v. Kan- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in the authentic files of the cause.27 Where an 
issue of fact as to the passage of an order is in- 
volved in a motion to enter it nune pro tune, the 
court should decide such issue without the inter- 
vention of a jury.*s And where the evidence was 
conflicting as to the original passage of the order, 
the appellate court will not control the diseretion 
of the lower court in refusing to allow its entry nune 
pro tune.®® 

[§ 224] (4) Limitations; Laches. An application 
for the nune pro tune entry of an order is not barred 
by the statute of limitations.*° Jurisdiction of a 
court of record to order nune pro tune entry of its 
orders omitted from record by clerk of court is not 
lost by lapse of time,*! where no intervening rights 
are affected,*? and the court may enter such an order 
nune pro tune even upon satisfactory evidence,*? 
although lapse of time may call for closer scrutiny 
and stronger testimony showing that the order was 
in fact made.*# But an order will not be entered 
nune pro tune, even in an otherwise proper ease, 
if the delay in entering it was due to some fault 
or omission by the party entitled to enter the 
order.*® 

[§ 225] (5) Effect of Entry. A nune pro tune 
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entry of an order relates back and operates to make 
the order effective as of the date when it should 
have been entered;*® but it cannot so-operate as to 
give force to a prior order void for want of juris- 
diction.*7 An order entered nune pro tune must 
be respected and enforced the same as if it had 
been entered when made.*® An order entered nune 
pro tune is record evidence of the facts stated 
therein,*® and like other records®® is conclusive and 
indisputable,°! and is not open to collateral attack 
by a party to proceeding because not made upon 
sufficient evidence®? or because of erroneous find- 
ings of fact®? or because not supported by the find- 
ings of fact.°* But while a nune pro tune order 
is retroactive, the court may look to it as of the 
date of the entry to ascertain the particulars in 
which it varies from the former order and, if 
‘variant, determine from it the actual facts therein 
recited.°® 

[§ 226] 4. By Whom and How Made—a. In Gen- 
eral. While it is the duty of the clerk to enter all 
orders made by the court,®® however erroneous they 
may be,°? and to enter them at the time,°* in the 
place,®°® and in the manner necessary to comply with 


sas City R. Co., 204 Mo. A. 262, 224 
SW 30. Compare supra note 35 [a]. 
(2) But the entry of an order nunc 
pro tunc may be made at a subse- 
quent term upon the personal recol- 
lection of the trial judge, which must 
be given the dignity and force or 
evidence that the order was previous- 
ly made. Parnell v. Barron, (Tex. 
Civ. A.) 261 SW 529. 

[c] Memory of witness alone is 
not sufficient. Wesley Hospital v. 
Strong, 233 Tll. 153, 84 NE 205, 122 
AMSRALG3. fat: 135 Tis A. 18'74: 

{ad] Private memorandum of attor- 
ney alone is insufficient. Wesley Hos- 
pital v. Strong, 233 Ill. 153, 84 NE 
205, 122 AmSR 163 [aff 135 Ill. A 


U. S.—Hooper vy. U. S., 13 F. 
(2d) 19. 

Tll.—Peo. v. Rosenwald, 266 Ill. 
548, 107 NE 854, AnnCas1915D 688; 
Bour wv.(llinois: ‘Cent;-R. Co:; 176 Il. 
A. 185. 

Ky.—Mullins v. Miller Bros. Co., 
199 Ky. 139, 250 SW 815; Lancaster 
Electric Light Co. v. Taylor, 168 Ky. 
179, 181 SW 967, AnnCasi1918C 591. 

Mo.—Dorton v. Kansas City R. Co., 
204 Mo. A. 262, 224 SW 30. 

Oh.—Reynolds v. Reynolds, 12 Oh. 
AGNES co 102 O- 6, Anni 29. 

W. Va.—Scott v. Newell, 69 W. Va. 
118, 70 SE 1092. 

“Where there is no minute or me- 
morial paper in the records to show 
that the order was, in fact, made, it 
cannot... be so entered. This rule 
in this State is in accord with the 
weight of the authority.” Peo. v. 
Rosenwald, 266 Ill. 548, 554, 107 NE 
854, AnnCas1915D 688. To same ef- 
fect Wesley Hospital v. Strong, 233 
Tll. 153, 84 NE 205, 122 AmSR 1638 
{aff 135 Ill, A. 187]; Mullins v. Mil- 
ler Bros. Co., 199 Ky. 139, 250 SW 815. 

{a] There must be some record 
evidence, “i. e, some minute, mem- 
orandum, or other entry” showing 
that the order was actually rendered 
on the former date, “but by over- 
sight was not entered on the record 
as rendered.” Bailey v. Rennert, 213 
Ky. 262, 280 SW 1108. To same effect 
Ralls v. Sharp, 140 Ky. 744, 131 SW 
998. 

[b] Affidavits alone insufficient.— 
Lancaster Electric Light Co. v. Tay- 
lor, 168 Ky. 179, 181 SW 967, AnnCas 
POUR. 59d 

[c] Sufficiency of recital—An or- 
der for a nunc pro tune entry suf- 
ficiently sets forth its foundation 
when it recites that it is based on 
‘Napers, memoranda and entries in 


this cause.” Dorton y. Kansas City 


R. Co., 204 Mo. A. 262, 224 SW 30. 
88. Lewis v. Armstrong, 64 Ga. 
645. 
39. Lewis v. Amstrong, supra. 


49. Liddell v. Bodenheimer, 78 
Ark. 364, 95 SW 475, 115 AmSR 42; 
Calloway v. Doty, 108 Nebr. 319, 188 
NW 104. See State v. Kinkade, 25 
OneCirg Cit. 654, 2a Ons (Cin ChoNars: 
607 (recognizing rule). 

[a] ime prescribed for motion to 
vacate or modify an order does not 
apply to applications for an entry 
nunc pro tune of an order. Callo- 
way v. Doty, 108 Nebr. 319, 188 NW 
104 (Rev. St. [1913] § 8214). 

[b] In New Jersey, where a prac- 
tice rule reauires that an order be en- 
tered within ten days, an order not 
entered within such period may be 
entered nunc pro tunc in the discre- 


tion of the court to relieve against 


surprise or injustice. Singer v. Jeuch- 
ter, (N. J. Sup.) 127 A 795. 

41. Graden v. Mais, 838 Kan. 481, 
112 P 107; Courtney v. Barnett, 65 
OKI. 189, 166 P 207. 


42. Courtney v. Barnett, supra. 

43. Graden v. Mais, 88 Kan. 481, 
12) PLO: 

44. Graden v. Mais, supra. 

45. Tynan v. Weinhard, 153 Ill. 


598, 38 NE 1014; State v. Kinkade, 1 
Ohi cCir2Ct. yNwSs260%,.) 25_Ohio: Cir: 
Ct.. 657; State v. Langley, 13 Wash. 
636, 43 P 875. 

46. Villines v. State, 105 Ark. 471, 
151 SW 10238, 48 LRANS 207; Arm- 
strong v. Lewis, 61 Ga. 680 [appr 
Lewis v. Armstrong, -64 Ga. 6454; 
Graden v. Mais, 88 Kan. 481, 112 P 
107; Stampfie v. Bush, 71 W. Va. 659, 
77 SE 283. 

47. Jackson v. Dolan, 58 Cal. A. 
372” 208.2 310.5) Davisy Colliery 160.) Vv. 
Charlevoix Sugar Co., 155 Mich. 228, 
118 NW 929; Eslow v. Albion Tp., 32 
Mich. 193; Ludlow vy. Johnston, 3 Oh. 
5538, 17 AmD 609. 

[a] Rule applied to an order made 
by a disqualified judge without no- 
tice to the opposite party who subse- 
quently began proceedings to attack 
the void order. Davis Colliery Co. v. 
Charlevoix Sugar Co., 155 Mich. 228, 
118 NW 929. 

{[b] Woid order.—It is not. the 
function of such an order to give 
force to a previous order void for 
want of jurisdiction, as where it was 
made without notice. Davis Colliery 
Co. v. Charlevoix Sugar Co., 155 Mich. 
228, 118 NW 929. 

48. Graden v. Mais, 88 Kan. 481, 
ere ne 100% 


49. Duncan v. Carson, 127 Va. 306, 
103 SE 665, 105 SE 62; Stampfie v. 
Bush, 71 W. Va. 659, 77 SE 283. 

50. See Evidence §§ 1388-1420; 
Records [34 Cyc 614]. 

51. Courtney v. Barnett, 65 Okl. . 
189, 166 P 207; Duncan v. Carson, 127 


Va. 306, 108 SE 665, 105 SE 62. See 
also infra § 276. 
52. Courtney v. Barnett, 65 Okl. 


189, 165 P 207. 


53. Courtney v. Barnett, supra. 

54. Courtney v. Barnett, supra. 

Collateral attack on order gener- 
ally see infra § 278. 

55. Stampfie v. Bush, 71 W. Va 
659, 77 SE 283. 

56. Ill—Baker v. Hurst, 205 Il], 
A, 39, 

N. J.—Singer v. Juechter, (Sup.) 
U2 PAG IB0IOL 

N. Y.—Gerity v. Seeger, etc., Co., 
V63 IN. PY¥S 119, 7 NEY 2905 Vialasive 


Page, 106 N. Y. 439, 13 NE 743; How- 
ard v. Robinson, 186 App. Div. 530, 
174 NYS 330; Loper v. Wading River 
Realty Co., 143 App. Div. 167, 127 
NYS 1000; Peo. v. Central City Bank, 
53 Barb. 412, 35 HowPr 428; Gersman 
v. Levy, 58 Mise. 174, 108 NYS 1107 
[app dism 126 App. Div. 83, 110 NYS 
236]; Mass v. Ellis, 9 NYSt 512. 

N. C.—Wood v. Bagley, 34 N. C. 83. 

Okl.—Boynton v. Crockett, 12 Okl. 
Sige COE PrsG9: 

Pa.—Aspden’s App., 24 Pa. 182. 

S. D.—Brady v. Cooper, 46 S. D. 
419, 193 NW 246. 

Wis.—Allen v. Voje, 114 Wis. 1, 89 
NW 924. 

Wyo.—Boulter v. Cook, 81 Wyo. 
373, 226 P 447. 

{a] The modern practice (1) of 
the preparation of orders by the at- 
torneys in the case does not deprive 
the clerk of the right to do so, and 
it is his duty to enter all orders of 
the court, without special direction 
to that effect. Gersman v. Levy, 58 
Misc. 174, 108 NYS 1107 [app dism 
126 App. Div. 83, 110 NYS 236]. (2) 
“The practice which now prevails, 
that a party prepares an order and 
submits it to a judge for approval be- 
fore entering it with the clerk, is 
modern. Originally it was the cus- 
tom for the clerk to prepare and en- 
ter orders in accordance with the de- 
cision of the court, and possibly, the- 
oretically at least, it is still his duty 
so to do.” Gerity v. Seeger, etc., Co., 
DSi ING Ven UO ye 2s 74 NG 9,08 

57. Williams v. Murray, 2 AbbPr 
NS (N. Y.) 292, 32 HowPr 187. 

58. See supra §§ 220-225, 

59. See supra § 219, 
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the local practice,®° it has been held that the parties 
concerned should see to it that he performs his duty 
An order is deemed to be entered, 
if formally prepared, signed by the judge, and filed 
Orders made by the court should 
not be entered as orders of the judge thereof;** 
nor should a judge’s order be entered as a court 
An order made out of term, as authorized 
by statute, should. not be entered as a ‘‘term’’ 
order,®> but the fact that it is so entered should 
not be held to prejudice the rights of a party for - 


in this respect.®* 


with the clerk.®? 


order.®+ 


whose benefit it was made.®® 


Effect of failure to perform duty of entering. 
When it is the duty of a clerk to speedily enter 
an order, his omission to perform that duty will 


60. See statutory provisions; and 
rules of court. 

[a] In California it is the duty of 
the clerk to enter the motion and the 
order made thereon in the minutes of 
the court. Williams v. Hawley, 144 
Cal. 97, 7% P 762; Wolters v. Rossi, 
126 Cal. 644, 59 P 143; Peo. v. Curtis, 
Los) Cali; 68;).45 <P. £80;,1 Hegeler. wv: 
Henckell, 27 Cal. 491. 

{b] In Iinois (1) under Cir. Ct. 
Act § 30 the entry in open court by 
one judge of an order of another 
judge previously entered in vacation 
is not objectionable. Werner v. Reid, 
322 Ill. 613, 153 NE 633. (2) Chicago 
Mun. Ct. Act (Hurd Rev. St.. [1909] 
e 37) § 264, authorizing the chief 
justice to prescribe abbreviated forms 
of entries of ‘‘orders” by the court, 
-extends to all orders, whether inter- 
locutory or final. Chicago v. Cole- 
man, 254 Ill. 388, 98 NE 521, 522. 


{c] Im Kentucky (1) the entry 
must be in the ‘‘order book.” Wat- 
kins v. Northern Coal, etc., Co., 132 


Ky. 700, 116 SW 1192 [mod on other 
grounds 119 SW 225]. (2) It cannot 
be presumed that the court made or- 
ders not on its own order book; for 
there can be no order of the court 
not entered on such book. Watkins 
v. Northern Coal, ete., Co., supra. (3) 
The docket and minute books of the 
county court, although records for 
the purpose of keeping memoranda of 
the business that is to go before the 
court, or has been transacted by it, 
are not record books in which the 
permanent orders of the court should 
be recorded or preserved; but such 
orders must be entered in the order 
book of the court. Ralls v. Sharp, 
140 Ky. 744, 131 SW 998. (4) No 
pleading is required for the entry of 
an order, such entry being made by 
motion to enter or file. Karnes v. 
Black, 185 Ky. 410, 215 SW 191. . 

{d] In Mississippi the entry must 
be in the minutes of the court. Evans 
v. State, 108 S 725. 

[e] In New York the court’s di- 
rection simply written in the clerk’s 
minutes suffices. Loper vy. Wading 
River Realty Co., 143 App. Div. 167, 
127 NYS 1000. 

[f] In Pennsylvania an order 
should be entered by the clerk in 
open court, and the entry by the clerk 
of an order in a controverted matter, 
although upon a written direction 
from the judge, made in the absence 


of the court, is erroneous. Aspden’s 
App., 24 Pa. 182. 

61. Hegeler v. Henckell, 27 Cal. 
491; Wells v. Stackhouse, 17 N. J. L. 
355; In re Rhinebeck, ete., R. Co., 8 
Hun 34 [aff 67 N. Y. 242]; Losee v 


Dolan, 74 NYS 685; Savage v. Relyea, 
3 HowPr (N. Y.) 276, 1 CodeRep 


42. 

[a] Buty of prevailing party.— 
(1) Where a motion is made to a jus- 
tice out of term on notice, it is the 
duty of the prevailing party to see 
that an order conformably to the de- 
cision is entered. Savage v. Relyea, 
8 HowPr (N. Y.) 276, 1 CodeRep 42. 
See Wells v. Stackhouse, 17 N. J. L. 
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of the parties,°* 


nune pro tune entry.®® 
to enter an order with his own hand, it is sufficient 
if the order is entered on the minutes by the clerk 
at the direction of the judge and the minutes subse- 
quently approved and signed by the judge.®° ; 

Effect of withdrawal of order. Where an order is 
marked filed, and entered and recorded on the jour- 
nal the day when made, but is immediately taken 
out of the clerk’s possession by the attorney, and 


4) 
i) 


[§§ 296-297 


not be allowed to prejudice the substantial rights 


and the defect may be cured by a 
Where judge is required 


kept by him in his office, it is not on file while so 


kept.7° 


355 (it is not the duty of the clerk 
to enter a rule unless the attorney 
specially requests it and furnishes 
him with the proper memorandum). 
(2) And the rule in one jurisdiction 
at least is that if the party, whose 
duty it is so to do, fails to enter an 
order within twenty-four hours after 
the decision is made, any party inter- 
ested may enter it. In re Rhinebeck, 
ete) *R. Go. 8*itun! “ON Yas Slate 
67 N. ¥. 242]; Losee vy. Dolan, 74 NYS 
685; Stafford v. Ambs, 8 AbbNCas 
(N. Y.) 237; Whitney v. Belden, 4 
Paige €N, ¥.) 1402763)" Lime; for “the 
purpose of determining whether 
twenty-four hours have elasped since 
the decision was made, so as to au- 
thorize any interested party to enter 
the order, must be figured bythe 
hour, and not by the day. Losee v. 
Dolan, supra. : 

{b] Remedy for irregular entry.— 
Where an order in favor of defend- 
ant is entered irregularly by plaintiff 
the proper practice is for defendant 
to move to vacate plaintiff's order 
and substitute his own. Allen vy. 
Becket, 84 NYS 1012. 

62. Von Schmidt v. Widber, 99 
Gale 511,734" P1090) Vilasty.. Pace; 
106 N. Y. 439, 13° NH 7433 Holly- 
wood Orchards Co. v. Dennis, (Or.) 
240 P 881. 

{a] Rule applied.—(1) An order 
embodying a decision and signed by a 
justice of the special term and de- 
posited with the special deputy to the.| 
county clerk assigned to act as clerk 
of the special term, is effective, al- 
though not actually filed with the 
county clerk. Ehret v. George Ring- 
ler Co., 144 App. Div. 480, 129 NYS 
551 [rev 70 Misc. 627, 129 NYS 546, 
and app dism 204 N. Y. 638, 98 NE 
1102]. (2) If an order extending the 
time for filing a transcript actually 
was presented to the clerk for filing 
and received by her for that pur- 
pose it will be taken to have been 
so filed, even though the file mark 
was not placed upon it at such time. 
Hollywood Orchards Co. v. Dennis, 
(Or.) 240 P 881. 

{b] Filing with the clerk may be 
deemed a_ sufficient entry without 
spreading it at length upon the rec- 


ord. Von Schmidt v. Widber, 99 Cal. 
511,'34 P 109; Schultz v. Winter, 17 
Nev. 130; Vilas v. Page, 106 N. Y. 
743, 13 NE 743; Uren v. Walsh, 57 
Wis. 98, 14 NW 902. 

[ec] Proof of filing. — Hollywood 
Orchards Co. v. Dennis, (Or.) 240 P 
881. 


{d] In South Dakota under Rey. 
Code (1919) § 2561, providing that 
“An order becomes complete and ef- 
fective as such when reduced to 
writing, signed by the court or 
judge, attested by the clerk and filed 
in his office,” an order restraining 
the foreclosure cf a mortgage under 
power of sale is not valid unless it 
is attested by the clerk and filed in 
his office. Brady v. Cooper, 46 S. D. 
419, 421, 193 NW 246. 

63. State v. Marionneaux, 120 La. 
455, 459, 45 S 389 [quot  Cye]; 


[§ 227] b. Filing Opinion and Motion Papers. 
Under statutes or rules of court in some jurisdic- 


Lippincott v. Westray, 6 NYCivProc 
4, 


64. Lippincott v. Westray, supra. 
See Boulter v. Cook, 31 Wyo. 373, 226 
P 477 (recognizing rule). 

[a] Substitution.—An order pur- 
porting to be made by the judge of 
the court should not be entered in 
substitution for one made by the 
court. Lippincott v. Westray, 6 NY 
CivProc 74. 

65. Boulter v. Cook, 31 Wyo. 373, 

226 P 447. See also cases infra note 
66. 
Boulter v. Cook, supra (under 
Comp. St. [1920] §§ 5730-5738, dis- 
trict courts are open at all times for 
transaction of certain business and 
entry of certain orders, so that or- 
ders authorized to be made and en- 
tered out of term become orders with 
the same effect, generally, as if made 
and entered in term, and, while they 
should not be entered as term orders, 
such entry does not prejudice the 
rights of the parties). 

{a] Reasons or grounds (1) of the 
motion on which the order is based 
are part of the entry of the order in 
some jurisdictions. Williams v. Haw- 
ley, 144 Cal. 97, 77 P 762, 763 (the 
entry should state the grounds on 
which the motion is based, in sub- 
stance as stated by the counsel mak- 
ing it; these grounds need not in all 
cases be entered in the minutes in 
full; if counsel refers to any docu- 
ment led in the case for a statement 
of the grounds of the motion, the 
entry may, and, for the sake of brev- 
ity should, refer to the same docu- 
ment). (2) Aliter in other jurisdic- 
tions. Hasselbeck v. Sinton, 17 Ind. 
545 (the clerk need not enter the rea- 
sons or causes of an order; objec- 
tions to them must go on the record 
by regular exception taken and 
signed). 

67. Von Schmidt v. Widber, 99 Cal. 
511, 34 P 109; Niles v. Edwards, 95 
Cal. 41, 30 P 134; Singer v. Juechter, 
CN. J. Sup.) 127 A 795; Thompson vy. 
Pippitt, 18 N. J. L. 176; Vilas v. Page, 
106°N. Y. 4389,-13 NE 748; Peo. v. 
Central City Bank, 53 Barb. (N. Y.) 
412, 35 HowPr 428; Boulter v. Cook, 
31 Wyo. 373, 226 P 447. But see Wil- 
cox v. National Shoe, ete., Bank, 67 
App. Div. 466, 73 NYS 900 (holding 
that, where an order appointing re- 
ceivers of a corporation which pro- 
vided that the order snould be “en- 
tered” was made by a judge at his 
residence in the evening, and the 
next day a note of the corporation 
was due at defendant’s bank where 
it kept an account, and the bank 
charged the note against the credit 
balance and later in the day the order 
was filed in the county clerk’s office, 
the receivers were not entitled to the 
money). 

68. So said in Thompson y. Vip- 
pitt, 18 N. J. L. 176. See supra §§ 
221-225. 

69. State v. Walsh, 44 La. Ann. 
1122, 11-S 811: 

70. Dunton v. Harper, 64 S. G 
338, 42 SE 153. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tions,’! if not already on file, the opinion or memo- 
randum on the granting of an order,’2 and the mo- 
tion papers used and read on the motion on either 
side** and recited in the order,’* should be filed 
with the clerk when the order-is entered; 
court may relieve a party, upon or without terms, 
in its diseretion, from the consequences of a failure 
to comply with this rule where the omission to file 
the papers was mere inadvertence.7® 

[§ 228] F. Enrolling or Docketing. In some juris- 
dictions’® certain orders may be enrolled and dock- 
eted™ as in the case of judgments.78 

[§ 229] G. Notice and Service—1l. Necessity. In 
some jurisdictions the rule prevails that parties to 


71. See statutory provisions; and 
rules of court. 

72. Matter of Trombley, 150 App. 
Div. 14, 184 NYS 3874; Peo. v. Seneca 
Falls Water Works Co., 124 Misc. 23, 
207 NYS 215; Shapiro v. Karon, 118 
Mise. 741, 194 NYS 460 (construing 
Civ. Pract. Rues, rule 72 [formerly 
part of Gen. Pract Rules, rule 3]: 
“When an opinion, or memorandum in 
writing, is delivered at or before the 
order is filed, it shall be filed with 
the order; if delivered afterwards, it 
shall be filed when handed down. 
Such opinion shall be a part of the 


record on which the order was 
made’”’). 

73. Uline v. New York Cent., etc., 
Rs uCo:, T7OSINewSY. (1758 s38e7AmR e123 


note; Rensselaer, etc., R. Co. v. Davis, 
55 N. Y. 145; Lawson v. Speer, 91 
App. Div. 411, 86 NYS 915; Sinnott 
v. First Nat. Bank, 34 App. Div. 161, 
54 NYS 417; Albrecht v. Canfield, 92 
Hun 240, 36 NYS. 940; Curtis v. 
Greene, 28 Hun (N. Y.) 294; Bronner 
v. Loomis, 17 Hun (N. Y.) 439; Peo. 
v. Smith, 13 Hun (N. Y.) 414; Pool 
v. Safford, 10 Hun (N. Y.) 497; In re 
Rhinebeck, etc., R. Co., 8 Hun 324 [aff 
67 N. Y. 242]; Clinch v. South Side R. 
Co., 2 Hun (N. Y.) 154, 4 Thomps. & 
C. 683; Peo. v. Central City Bank, 53 
Barbs) (Nii) 77412, 3b) HowPr 428; 
Johnson v. Casey, 26 N. Y. Super. 710, 
28 HowPr 492; Whitaker v. Desfosse, 
20 N. Y. Super. 678; Leffingwell v. 


\Chave, 18 N. Y. Super. 703, 10 AbbPr 


472, 19 HowPr 54; Smith v. Dodd, 3 
E. D. Smith 215; Manhattan R. Co. 
v. Taber, 7 Misc. 347, 27 NYS 860; 
Losee v. Dolan, 74 NYS 685; Mass v. 
Ellis, 9 NYSt 512; Woodward v. 
Stearns, 10 AbbPrNS: (N!) Y.) 1395; 
Brash v. Wielarsky, 36 HowPr (N. 


Y.) 253; Gallt v. Finch, 24 HowPr 
(CN. Y.) 193; Marshall v. Francisco, 
10 HowPr (N. Y.) 147; Savage v. 


Relyea, 3 HowPr (N. Y.) 276, 1 Code 
Rep 42; Whitney v. Belden, 4 Paige 
(N. Y.) 140 (all construing Civ. 
Pract. Rules, rule 71 [formerly part 
of Gen. Pract. Rules, rule 3]; ‘When 
any order is entered, all the papers, 
used or read on the motion on either 
side, shall be ftled with the clerk, 
unless already on file or filing be dis- 
pensed with by order of the court; 
otherwise the order may be set aside 
as irregular, with costs. The clerk 
shall not enter such order unless the 
motion papers are filed and unless 
the order is signed by the justice pre- 
siding at the court at which the mo- 
tion was heard’’). 

74. See supra § 208. 

75. Thousand Island Park Assoc. 
v. Gridley, 25 App. Div. 499, 49 NYS 


722; Leffingwell v. Chave, 18 N. Y. 
Super. 703, 709, 10 AbbPr 472, 19 
HowPr 54 


“The last objection to the plaintiff's 
proceedings is that he has not filed 
the papers upon which the injunction 
was granted as required by the 4th 
{now third] of the Rules of Court. 
When the notice of this motion was 
given the fact so stated was true 
and the defendant had a right to his 
motion and the Court might vacate 
the injunction order upon_ that 
ground. But it appears by the affi- 
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but the 


[4290.97] 539 


a cause are chargeable with knowledge of all proper 
and legal orders made therein,’® except where serv- 
ice is specially directed,*° although it has been held 
that neither parties nor counsel are required to take 
notice of orders 
courthouse for the term.*t But in other jurisdictions 
the rule is that only the moving party is chargeable 
with notice of an order made in a cause,®” and that 


made after the judge has left the 


such order must be served upon the adverse party in 


davit on behalf of the plaintiff that 
the omission to file the papers was 
an inadvertence, and so soon as the 
notice of motion was received the pa- 
pers were filed. Under such circum- 
stances the Court have a discretion 
to relieve the plaintiff from the con- 
sequences of his omission, but as the 
defendants’ motion is regular such 
relief should be granted upon terms. 
Indeed, if the plaintiff had sought a 
waiver of the motion, I would have 
allowed no costs to the defendant if 
he persisted in his motion.” Leffing- 
well v. Chave, supra. 

76. See statutory provisions; and 
rules of court. 

fa} jin! i. New: :YorkaLCivesePract. 
Rules, rule 74: “An order directing 
the payment of money, other than 
motion costs, may direct that the 
same be docketed as a judgment. An 
order affecting the title to real prop- 
erty, if founded on petition, where no 
complaint is filed, may be enrolled 
and docketed as a judgment and in- 
dexed with notices of pendency of ac- 
tion, if the court so directs.” 

77. Geery v. Geery, 63 N. Y. 252; 
Matter of Palisades Interstate Park, 
172 App. Div. 643, 158 NYS 932; 
Matter of Lexington Ave., 30 App. 
Div. 609;:52 NYS)'342 faff.157 Neji. 
678, 51 NE 1092]; Myer v. Abbett, 20 
App. Div. 390, 46 NYS 822. 


78. See Judgments § 240. 

79. Ala—yYonge v. Broxson, 23 
Ala. 684. 

Ill.— Smith v. Brittenham, 98 Ill. 
188. 

La.—Thompson vy. Mylne, 4 La. 
Ann, 206. 


Md.—Smith v. Anderson, 18 Md. 
520. 

Miss.—Haley v. Williams, 16 Miss. 
487. 

N. C.—Branch v. Walker, 92 N. 6. 
87; Collier v. Newbern Bank, 21 N.C. 
328. 

Okl.—Western Coal, etc, Co. v. 
Green, 64 Okl. 53, 166 P 154, 

Pa.—Seidel v. Hurley, 1 Woodw. 


352. 
Tex.—Cole v. Terrell, 71 Tex. 549, 


9 SW 668; Perkins v. Wood, 63 Tex. 


396. 

Wash.—Williams v. Miller, 1 Wash. 
T. 88. 

See Lewis v. Bourbon County, 12 
Kan. 186 (recitals in a bond issued 
under an order of court were held 
sufficient to charge every -person 
claiming rights under the bond with 
notice of the contents of the order). 

{a] Litigants are chargeable with 
knowledge of the standing orders of 
the court. Cole v. Terrell, 71 Tex. 
549, 9 SW 668. 

{b] Interveners are charged with 
notice without service, upon the same 
principle. Thompson y. Mylne, 4 
La. Ann. 206. 

[ec] Reliance on custom of clerk.— 
In the absence of statute or rule of 
court requiring it, parties who rely 
upon the custom of the clerk of court 
to notify them when orders are en- 
tered on motions pending in their 
cases do so at their peril. Western 


Coal, etc., Co. v. Green, 64 Okl. 538, 
166 P 154. 
80. See cases supra note 79. 


all cases where his rights may be affected or preju- 
diced by any proceedings taken under it before the 
party in whose favor the order was granted can 
take any benefit under it;8% and such service has 
been held necessary, although the adverse attorney 


as 92) NE IG: 

82. See infra text and note 83. 

83. U. S.—Boker v. Bronson, 3 F. 
Cas. No. 1,606, 5 Blatchf. 5. 

Cal. —Hugheés Mfg., ete Co. 
Elliott, 167 Cal. 494, 140 P “U7; Sulli 
re v. Wallace, 73 Cal. 307, 14 P 

Nebr.—Missouri Pac. R. Co. v. Fox, 
56 Nebr. 746, 77 NW 130. 

N. J.—Harwood v. Smethurst, 31 
ING 25 02's VeeDiILD GuNie Jal 
168; Dean v. Wade, 5 N. J. L.. 840; 
Hunter v. Budd, 5 N. J. L. 839. 

N. Y.—Hall v. Gilman, 87 App. Div. 
248, 84 NYS 279; Flor v. Flor, 73 
App. Div. 262, 76 NYS 813; Ramsey v. 
Erie R. Co., 57 Barb. 450, 3 Lans. 
181; Johnston v. Green, 3 AbbPrNS 
342; Ayres v. Covill, 9 HowPr 573; 
Jackson v. Wilson, 9 Johns. 265. 

* Wis.—Spaulding v. Milwaukee, etc., 
RA Col, 1 Wass 

Man.—Re Assiniboia Election, 4 
Man. 328. 

N. B.—Re Reardon, ete., R. Co., 42 
N. B. 244, 20 DomLR 910. 

[a] Abandonment presumed.—Or- 
ders not served within a reasonable 
time may be treated as abandoned. 
Re Assiniboia Election, 4 Man. 328. 

[b] Acting under order before 
service.—If service is omitted, an in- 
quest taken under the order is irreg- 
ular, and will be set aside on motion. 
Johnston yv. Green, 3 AbbPrNS (N. 
Ya) sae. 

[c] Effect on acts: done before 
service.—(1) An order cannot invali- 
date lawful acts properly done before 
the service. Spaulding v. Milwaukee, 
fetes Ba Co, TLsWisiol5 he) wEhus! 
to give vitality to an order staying 
proceedings on a motion, it should 
be served in time to be communi- 
cated to the counsel acting at the 
court where the motion is to be 
made. If such counsel takes an or- 
der in pursuance of the notice of mo- 
tion, without any knowledge of a 
stay of proceedings having been 
granted, although an order for a stay 
had about that time been served in a 
different city, his proceeding will not 
be irregular.. Ramsey v. Erie R. Co., 
57 (Barb: (Nw Y¥.)) 54505) 3 ans 238. 
(3) Where leave is granted a defend- 
ant to enter an appearance and de- 
liver a defense conditioned on pay- 
ment of certain costs within a stipu- 
lated time after taxation, defendant 
is in default at the expiry of the 
stipulated time after the costs have 
been taxed, although the party en- 
titled to payment of such costs did 
not issue and serve the order. 
Croome v. Leir, (Sask.) 9 DomLR 
809, 23 WestLR 7138, 4 WestWkly 80. 

{d] Burden of proving service of 
a rule is upon the party seeking to 
avail himself of the fact of its serv- 
ice.. Hoffman v. Lowell, 58 N. J. L. 
553, 34 A 750. 

fe] In British Columbia it is not 
necessary to serve on defendant a 
copy of an order for a capias ad re- 


Branch v. Walker, 


spondendum. Macauley v. O’Brien, 
5eBaiGn 510. 
{f] Notice to limit time for ap- 


peal.— (1) In New York, for the pur- 
pose of limiting the time for appeal- 


540 [42 C.J.] MOTIONS AND ORDERS 
was in court at the time when the order was 
granted,®* but there is contrary authority.*° There 


are Gases, however, 
the order is necessary ;°° 
waived.*? 


Service on the moving party is not necessary, as 
he must, at his peril, watch for the decision, and 
take notice of the ruling upon his own motion.*§ 

Court may dispense with the service of an order 


where justice requires it.®® 


Reservice after amendment may not be neces- 


sar y. 90 


[§ 230] 2. Sufficiency—a. In General. 
rules?! in so far as applicable control the sufficiency 
The service of a copy 
entered without notice of settlement, 
does not bar the party on whom it is served from 


of the service of an order.®? 
of an order, 


moving for a resettlement.°* 
[§ 231] b. Time of Service. 


ing, a copy of the order together with 
a written notice pf the entry thereof 
must be served upon the attorney of 
the opposing party. Civ. Pract. Act 
§§ 612, 614; Moore v. Heymann, 207 
App. Div. 416, 202 NYS 99; Scholes 
Corp. v. Theodore Ficke Warehouses, 
204 App. Div. 329, 198 NYS 47; Naftal 
v. Jarvis, 2083 App. Div. 75, 196 NYS 
450; Jenkins v. Wild, 14 Wend. (N. 
Y.) 539; Tyler v. Simmons, 6 Paige 
(CN. Y.) 127. (2) A copy of an order 
served cannot be returned as null be- 
cause the notice of entry does not 
specify the county in which the or- 
der was entered. Gross v. Clark, 1 
NY Civeroe 17 [atka sient. Wo 020 2.eek 
NYCivProc 464]. (8) Where an or- 
der is resettled and modified by tne 
judge who made it, the party obtain- 
ing the order, if he would limit tne 
time in which to appeal from it, 
must cause it to be entered as finally 
settled and serve a copy of it anew. 
Bowman v. Earle, 10 N. Y. Super. 
691. Compare In re Beckwith, 87 N. 
Y. 503 (where it was held unneces- 
sary to reériter or re-Serve an order 
after amendment). 

84. Harwood vy. Smethurst, 31 N. 
Sarl, Oe; Vv OmNarclieelas LOS. 

S5.. Jones: vs. Baxter) *o1Cal: A. 
5897 197 Pr3él. 

[a] Where party was present in 
court by counsel when adverse ruling 
on demurrer was made, notice need 
not be served on him. Jones vy. Bax- 
ter; 51 Cal, A. 589,197 P 361. 

86. See cases infra this note; and 
Whelan v. Cook, 29 Md. 1«(for an in- 
stance of a rule of court dispensing 
with the service of a copy of a rule). 

{a] Thus service of an order is 
unnecessary to its validity or the va- 
lidity of the proceedings thereunder 
where such order neither requires 
anything of the adverse party nor is 
designed to prevent him from do- 
ing anything or taking any step in 
the cause which could have been done 
or taken without it. Nevertheless, 
notice should be given to avoid sur- 
prise on the other party, and to 
avoid leading him into the expense 
of making useless motions to va- 
cate. Ladd v. Ingham, 38 HowPr 
(N. Y.) 90 (a judge who had granted 
a stay of proceedings on a verdict 
subsequently entertained an applica- 
tion to modify it by allowing judg- 
ment to be entered, which applica- 
tion the adverse party opposed; it 
was held that notice of the order 
granting the application to modify 
was not necessary to be given to the 
adverse party before the entry of 
judgment). 

[b] Where an amendment is of 
course, even though the court re- 
quires the entry of the order to 
amend the pleading, notice of the or- 
der need not be given. Anonymous, 
3 Wend. (N. Y.) 424. 


in which no service or notice of 
and service 


While an order should 


may be 


[§§ 229-232 | 


be entered or filed®4 before it is served,®® service be- 
fore filing is at most only an irregularity which may 
be waived or cured.*® 

Order staying proceedings. 


Although an order 


to stay proceedings with a view to a motion is not 


operative unless a notice of motion is also served,*” 
yet, where such an order served upon a party recites 
that a motion is intended, and it is followed by a 
notice of motion served on his attorney the follow- 


ing day, the order will be held operative on the party 


from the time of service on him.®® 


_Laches or unreasonable delay in the service of an 


Gurenet 
it.99 


order may deprive the party of any benefit under 


[§ 232] ¢. Copy or Original. Where the court 
renders a written decision requiring service of an 
order, the order must be entered and a copy thereof 


served,! unless the object is to bring the party into 


87. Hughes Mfg., ete, Co. v. 
Elliott, 167 Cal. 494, 495, 140 P 17. 

“The rule is that in order to de- 
prive an appellant of his right to 
written notice of the entry of an 
order or judgment there must be 
facts of record clearly indicating a 
waiver of such_ notice.” Hughes 
Mfg., ete., Co. v. Elliott, supra. 

83. Cross v. Stevens, 45 Kan. 443, 
25 P 880; Mottram v. Mills, 3 N. Y. 
Super. 671; Willink v. Renwick, 22 
Wend. (N. Y.) 608; Jackson v. John- 
son, “7° Cow. (GN. 5Y;) 4195 Cohen ‘v. 
Se ages GEIS. 9) AR LOO Dee Te tO eA 

“Tt then ‘became the duty of the 
respondents without further notice to 
follow in the clerk’s office the travel 
of the cause.’’ Cohen v. Superior Ct., 
supra, 

[a] Motion for leave to reopen the 
case and introduce further evidence 
does not require a formal hearing, or 
notice to the moving party of such 
hearing or of decision thereon. Co- 
heniwva Superior Ct., S9R, Ts 2725 90 A 


794 

[b] Where a favor is granted to a 
party on conditions, he must at his 
peril take notice of the order and 
comply with its conditions. Willink 
v. Renwick, 22 Wend. (N. Y.) 608. 

89. Sullivan v. Wallace, 73 Cal. 
307,14 P 789. 

£0.) ‘Inere Beekwith, (87MIN. Yu (503 
(where the order was amended by 
leave of court so as to make it bear 
date as of the day on which it should 
have been dated). 

91. See supra A 59-62, 75; Process 
[32 Cye 447 et seq] 


92. See infra §§ "931— 235. 
wee Hayes v. Borden, 119 NYS 
ood. 

94. Entry and filing see supra §§ 
218-227. 

95. ADtna Ins. Co. v. Swift, 12 
Minn. 437; Rae v. Beach, 76 N. Y. 
164; Gallt v. Finch, 24 HowPr (N. Y.) 


aio! Gurney v. Gurney, 1 Saund. & C. 
1 


[al Service before order has been 
entered cannot be notice of the entry 
of the order, although notice of entry 


may be dispensed with. Rae v. 
Beach, 76 N. Y. 164. 

96. Attna Ins. Co. v. Swift, 12 
Minn. 437. 

[a] Admission “due service, by 
copy, of within order is hereby ad- 


” 


mitted,” ete., signed by the attorney 
of the party against whom it is made, 
is a waiver of the objection that the 
order is) not=filed. ANitnalInssiCo.nv. 
Swift, 12 Minn. 437. 

97. Lucas v. Albee, 1 Den. (N. Y.) 
666; Roosevelt v. Fulton, 5 Cow. (N. 
Y.) 438. 

98. Lucas v. Albee, 1 Den. (N. Y.) 
666; Mallory v. East River Ins. Co., 
(he SOLIS GON NG) ee 

99. Harris v. Van Wagenen, 14 


contempt, in which case the original order must be 


NYWkElyDig 212 (failure to serve an 
order setting aside a judgment dis- 
missing the complaint for want of 
prosecution until a year and a half 
had elapsed was such laches as to de- 
prive plaintiff of all rights under the 
order, but as the delay was shown 
to have been by agreement of the at- 
torneys of the parties, and as the 
cause of action would otherwise have 
been barred by limitation, plaintiff 
was allowed, upon service of the or- 
der and tender of costs, to prosecute 
the action under the order). 

[a] Delay not laches unless preju- 
dicial.— It is not sufficient to make a 
party guilty of laches that he has de- 
layed for an unnecessary time to 
serve a rule, unless it is shown that 
the other party is prejudiced by the 


G a19 Gurney v. Gurney, 1 Saund. & 

U. S.—Tornanses v. Melsing, 

106" Fed.' 775, 45 CCA 7153; Boker v. 

Bronson, 27 EF. Cas. No. 1,606, 5 
Blatchf, 5. 

Cal. Foe v. Wallace, 73 Cal. 
307, 14 P 78 


N. see Eene v. Broadway Bank, 
53 rp J. Ea. 221, 33 A 404. 
Y.—Gross v. Clark, 1 NYCivProc 
17 Ni att 82 ON. OY. ©2772, NY Civeroe 
464]; Utica Bank v. ‘Kibby, 7 Cow. 
148; Cheetham v. Lewis, 2 Johns. 
el Osgoodby v. Seifert, 22 AlbLJ 
Eng.—Holmes v. Sentor, 7 Bing. 
162, 20 ECL 80, 131 Reprint 63; Reg. 
v. Rowe, 71 L. LT. Rep. N. S. 578. 
[a] Certified copy.—(1) Court or- 
ders are always served by delivering 
a certified copy thereof under the 
signature of the clerk. Tornanses v. 


Melsing, 106 Fed. 775, 45 CCA 615; 
Harwood v. Smethurst, 31 N. J. L. 
502; Smnediker v. Quick, 13 N. J. L. 
245; Perrine v. Broadway Bank, 53 


N. J. Eq. 221, 224, 33 A 404; Gross v. 
Clark, L-NYCivProctli lati 8a Nese 
272, 1 NYCivProc 464]; New York v. 
Conover, 56 AbbPr (Nw Y.) 244,251: 
Holmes v. Senior, 7 Bing. 162, 20 
ECL 80, 131 Reprint 63. (2) °“This 
is the proper and only mode in which 
an order made by. a court could be 
served. The original qrder was a 
part of the records of the court, and 
no other service could be made than 
a copy certified by the clerk, as a 
copy of an original order made by 
the court.” New York v. Conover, 
supra. (3) “The practice on this 
head has been immemorially settled. 
The ancient and modern course of 
procedure was and is as follows: 
Upon an order of this nature being 
signed, it is to be filed, and a copy 
certified to as true by the clerk is 
then to be served on the party. 
These steps may, of course, be modi- 
fied by the special direction of the 
chancellor, but in the absence of such 
Substituted method the correct and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 232-237] 


shown.? 

A defective copy of an order cannot be treated 
as a nullity if its sense and object can be ascer- 
tained from an affidavit served.* 

Failure to recite paper used on motion. Where a 
copy of an order of court has been served at the 
office of an attorney as directed therein, he will not 
be justified in returning it for the reason that it 
does not recite a paper used on the motion.* 

[§ 233] d. Mode and Proof of Service—(1) In 
General. The manner of serving orders and the 
proof of service are governed by general rules.® 

Exhibiting the judge’s signature to the order to 
the person upon whom it is served is unnecessary.® 

[§ 234] (2) Service on Attorney. Where an order 
granted in a cause does not require that it be per- 
sonally served upon a party who has appeared by 
an attorney, service upon the attorney, instead of 
the party, is sufficient;’ but where it is intended to 
charge a party with contempt in case of disobedi- 
ence, such party should be served personally.® 

Service was held sufficient: Where a person em- 
ployed to serve an order on an attorney delivered 
it to an individual found in charge of the attorney’s 
office,® although the attorney was in an adjacent 
room at the time;?° where, in case of a motion for 


only mode is that just stated. So far 5. 


as is known, there has never been an 
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See supra §§ 59-62, 75; Process 
[382 Cyc 447 et seq]. 
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an extension of the time for filing an answer, copies 
of the order and affidavits were deposited in the 
post office postpaid, properly addressed to the attor- 
ney at his place of residence. 

Service was held insufficient: Where the order was 
affixed to the door of the attorney’s office before 
office hours, no one being within, where it was not 
actually received ;+? where the order was left in the 
office of the attorney, after the office was closed, 
instead of leaving it at his residence, as required 
by statute.1% 

[§ 235] (3) Publication. Where the statute re- 
quires the publication of an order for a given period 
of time, and the order itself directs publication for 
a shorter period, publication for the period contem- 
plated by the statute is sufficient.1* 

[§ 236] 3. Service of Affidavits. Under the local 
practice an order granted by a justice ex parte, at 
chambers, may be disregarded, unless the affidavits 
upon which it was granted or a copy thereof be 
served with a copy of the order.*® 

[§ 237] H. Amendment, Modification, and Vaca- 
tion!*—1, Jurisdiction and Authority—a. In Gen- 
eral. In the absence of statutory limitations or 
subject thereto, if any exist,'7 a court of superior 
jurisdiction*® has inherent power to control its 


2 NYSt 600, 9 -NYCivProc 390. 
9. Gross v. Clark, 1 NYCivProe 


approved departure from the rule. 6. 


In the present instance this invet- 
erate and simple course was not 
taken. A copy of the order, attested 
by the clerk, was sent to the officer, 
and, instead of leaving it with the 
appellant, he copied it and left such 
copy. The paper thus left was not 
certified to in any mode, nor did the 


officer exhibit the copy in his 
hands.” Perrine v. Broadway Bank, 
supra. 

[b] Copy not certified.—Where a 


copy of an order of court has been 
served at the office of an attorney, he 
will not be justified in returning the 
same for the reason that it is nota 
certified copy. Gross v. Clark, 1 NY 
Civ-Proe ai jfatt 8% AN: Xe: 272]. 

[c] Service of a copy of a certi- 
fied copy without exhibiting the cer- 
tified copy is insufficient to bring a 
party into contempt for disobedience. 
Perrine v. Broadway Bank, 53 N. J. 
Eq. 221, 224, 33 A 404. 

2. General Hlectric Co. v. Sire, 88 
App. Div. 498, 85 NYS 141; McCaulay 
v. Palmer, 40 Hun 38, 2 NYSt 600, 9 
NYCivProce 392; Peo. v. Dutchess 
County, 20 NYS 329; Gross v. Clark, 
1° NYCivProc 17 [aff 87 N.Y. 272]; 
Bridgman v. Gregory, 19 Wend. (N. 
Y.) 9; Utica Bank v. Kibby, 7 Cow. 
(N. Y.) 148; Howland v. Ralph, 3 
Johns. (N. Y.) 20; Holmes v. Senior, 
7 Bing. 162, 20 ECL 80, 131 Reprint 
63; Reg. v. Rowe, 71 L. T. Rep. N. S. 
578. But see Freeman v. Huron, 8 
S. D. 435, 66 NW 928 (where it was 
held that an intentional violation of 
an order after knowledge thereof is 
sufficient to render a person guilty 
of contempt). 

[a] Greater strictness is required 
to bring a party into contempt for 
disobeying an order than in ordinary 
cases. Jackson v. Virgil, 3 Johns. 
(Ny Y¥.) 138. 

3. Osgoodby v. Seifert, 22 AlbLJ 
CNIRYs)) 2352 

{a] Ground for setting aside.—If 
a motion asks for a rule nisi against 
defendant instead of plaintiff, plain- 
tiff on whom the rule is served can 
demand that it be set aside for such 
error, although the judgment given 
on the motion, correcting the error 
in copying which was, found in it, 
condemns plaintiff. Normandin vy. 
Montreal Tramways Co., 17 Que. Pr. 
390. 


4, Gross v. Clark, 1 NYCivProc 
LP efariisit: NY 27243 


Whitman v. Johnson, 10 Misc. 


730, 31 NYS 805. 

7 Sullivan v. Wallace, 73 Cal. 
307, 14 P 789; Rogers v. Ladd, 117 
Mass. 334; Flynn v. Bailey, 50 Barb. 
(N. Y.) 73; Brady v. Lovell, 29 Misc. 
(7d, 61) NYS. 504:) Gross vs. Clark, o£ 
NY CivProcAli’ [afhest Nave) 272.) 1 
NYCivProc 464]; Hutcheson y. John- 
son, 1 Binn. (Pa.) 59. But see Silli- 
man v., Whitmer; 173 “Pa. 401, 34 A 
56 (where under the special circum- 
stances of the case it was held that 
service on the attorney was not serv- 
ice upon his client). 

[a] Service on counsel and not on 
party appearing personally as his 
own attorney is an irregularity whicn 
does not invalidate the service where 
it is not Shown that the party did not 
immediately learn of the contents of 
the order or that he was prejudiced. 
Silver Creek Co-op. Sav., ete, As- 
soc. v. Smith, 91 Misc. 438, 154 NYS 
881. 

8. McCaulay v. Palmer, 40 Hun 
Sone) NY St 600, so NMCivProess30 95 
Reg. v. Rowe, 71 L. T. Rep. N. S. 578. 
But see Peo. v. Dutchess County, 20 
NYS 329; Freeman v. Huron, 8 S. D. 
435, 66 NW 928. 

{a] Beason for rule.—‘‘To bring a 
party into contempt it is the practice 
of the court to require the order 
whieh he is charged with vioiating 
to be served personally upon him. 
This is to be done by delivering vo 
him a copy of the order and at the 
same time exhibiting to him the 
original. The consequences of a 
contempt are serious, and often se- 
vere, in the punishment pronounced 
by the court, and before a party can 
be subjected to them a strict compli- 
ance with the practice has been re- 
quired to be observed. The object of 
the rule is to furnish the individual 
himself with an ample opportunity to 
understand the charge made against 
him, and prepare to meet it as 
best he may. It is a sound and salu- 
tary rule, for the protection of the 
party, the observance of which can- 
not be dispensed with, and it has 
accordingly been held by the Gen- 
eral Term in this Department that 
the order the party may be charged 
with violating must be served person- 
ally upon him, before proceedings can 
be successfully instituted and carried 
on, to punish him for the contempt 
arising out of its disobedience.” 
McCaulay v. Palmer, 40 Hun 388, 40, 


R78 + [ath (STON. YA 22: a INViCiveroc 


464]. 

10. Gross v. Clark, supra. 
P 11. Wallace v. Wallace, 13 Wis. 
24, 

12. Oshiel v. De Graw, 6 Cow. 
CNY IaG Ss 

13. Asinari v. Volkening, 2 AbbN 
Cas (N. Y.) 454. 

14. Blight v. Banks, 6 T. B. Mon. 


(Key.) 7192; 17 AmD 136. 

15. Hempstead v. Hempstead, 7 
HowPr (N. Y.) 8; Savage v. Relyea, 3 
HowPr. (N. Y.) 276;/1-CodeRep 42; 
In re Graham, 10 Kulp (Pa.) 106. 
But see Langdon v. Wilkes, CodeRep 
INSTGNA Ye) 1/0! 

16. Wacation of order to compel 
making affidavit see supra § 111. 

17. See statutory provisions; and 
rules of court. 

18. See Courts §§ 14, 106 et seq. 

[a] At common law the rule of 
the text obtained. Alabama Hotel 
Co. v. J. L. Mott Iron Works, 86 Fla. 
608, 98 S 825. 

[b] Courts of general equity ju- 
risdiction possess inherent power, 
and it is their duty of their own mo- 
tion to correct any order made or 
entered improvidently or by inad- 
vertence of court, unless such order 
or decree by passage of time, or for 
some other reason, has passed beyond 
control of such court. Mitchell v. 
Mason, 90 Fla. 201, 106 S 430; 
Walker v. Smith, 144 Va. 824, 130 SH 
768. 

[c] Every court of superior juris- 
diction has this power. Brownell v. 
Widdis, 219 Mich. 167, 188 NW 544. 

{d] Court of record has _ this 
power. Boegemann v. Bracey, (Mo.) 
285 SW 992. 

[e] Circuit court has this power. 
Hudelson v. Sanders-Swafford Co., 111 
Or. 600, 227 P 310. 

[f] District court has this power. 
Gandia v. Texidor, 26 Porto Rico 36. 

{g] General term of supreme 
court had this power. Bentley v. 
Waterman, 78 N. Y. 623 mem. 

{h] Special term judge is inher- 
ently empowered to make an order 
previously made conform to the de- 


cision intended. Traub v. Arrow 
Mfg. Corp., 207 App. Div. .292, 202 
NYS 121. 

[i] Civil court of appeals has 


this power. Henningsmeyer v. Con- 
roe First State Bank, (Pex. Civ. A.) 
192 SW 286. 

[ij] Local judge.—The restriction 


542 [42 O.J.] 


own orders and to 


modify, or 
orders.”? 


ness.7° 


[§ 238] b. Order Entered on Motion—(1) In Gen- 


on the powers of local judges under 
Kings Bench Act rules 27 par b, 34 
(Rev. St. [1902] c 40), whereby 
neither a local judge nor the referee 
in chambers.may vary or rescind ‘‘an 
order made by a judge,’’ does not 
apply to prevent a local judge re- 
scinding or varying his own order. 
Douglas vy. Canadian Northern R. Co., 
23 Man. 490, 13 DomLR 800, 24 West 
LR 804, 4 WestWkly 1121. 

[k] Courts of special and limited 
jurisdiction, as a general rule, “can- 
not sit in review of their own orders 
or vacate or annul them.” State v. 
Brown, 126 Wash. 175, 218 P 9.. See 
also Courts § 14. 

{1] Amendment by clerk.— The 
clerk of the court may amend an en- 
try made by him in his minutes so 
as to correct an error therein and 
conform the entry to the decision 
made by the court. Smith v. Coe, 30 
N. Y. Super. 477. 

19. U. S.—Bronson vy. Schulten, 
104 We S5 410; 26 io. ed: 99975. In'ore 
Rochester Sanitarium, ete., Co., 222 
Fed. 22, 137 CCA 560. 

D. C.—U. S. v. Davenport, 34 App. 
502. 

Fla.—Alabama Hotel Co. v. J. L. 
Mott Iron Works, 86 Fla. 608, 98 S 
825. 

Ind.—H. C. Smith Coal Co. v. Fin- 
ley, 190 Ind. 481, 131 NE 5. 

Minn.—Duffy v. Stratton, 210 NW 
866. 

Mo.—Boegemann v. 285 
SW 992. 

N. Y.—Robertson v. Hay, 12 Misc. 
7, 33 NYS 31; Price v. Price, 2 NYS 
796, 22 AbbNCas 299. 

Okl.—McNac v. Kinch, 113 Okl. 59, 
238 P 424 

S. C.—Brown v. Walker Lumber 
Gosnl28.S.. Gs 361,122 sSH 670: 

Wash.—State v. Brown, 126 Wash. 
Mi5,) 2A8h Pi 9 State: vy. King County 


Bracey, 


Super. Ct, 112 Wash. 501, 1192 -P. 937. 

Wis.—Servatius v. Pickel, 30 Wis. 
507. 

Eng.—Prestney vy. Colchester, 24 
Ch. D. 376. 

N. B.—Connor vy. Vroom, 33 N. B. 


[al Thus, where a judge has made 
an interlocutory order which does 
not decide the rights of the parties, 
the same judge or his successor may, 
on new facts being disclosed which 
show that to follow the precise direc- 
tions of the order will cause injury or 
inconvenience, direct that, notwith- 
standing the former order, a different 
mode of carrying out what has in 
substance been thereby directed shall 
be adopted. Prestney v. Colchester, 
24 Ch. D. 376. 

[b] Power may be both inherent 
and statutory.—Duffy v. Stratton, 
(Minn.) 210 NW 866 (Gen, St. [1923] 
§ 9283). 

20. See infra §§ 238-242. 

fa] “Resettlement of an order ts 
a procedure of correction or clarifica- 
tion, not one to change or to amplify 
the direction of the court.’ Ruland 
v. Tuthill, 187 App. Div. 314, 315, 175 
NYS 467. See N. Y. Civ. Pract. Rules, 
rile, WO Nee Code Civ. (Proc 8476s 
Code Proc. § 400; Thousand Island 
Park Assoc. v. Gridley, 25 App. Div. 
499, 49 NYS 722; Mooney v. Ryerson, 
8 NYCivProc 435. 

21. In re Scowby, [1897] 1 Ch. 741 
(although the court had no jurisdic- 
tion to alter or vary an order passed 
and entered, it might make a supple- 
mental order, such as one directing 


direct when and under what 
conditions they shall be-operative;!® and by virtue 
of this supervisory control it: may resettle, amend, 

vacate its orders,”° or make supplemental 
As distinguished from judgments,” orders 
are not regarded as res judicata with the same strict- 
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application?’ or 


that the party benefited by the pre- | 
vious order shall not be entitled to 
receive any benefit under it except on 
certain conditions), 

22. See Judgments § 1282 et seq. 

23. See infra § 276. 

24. See supra § 237. 


25. See infra §§ 243-245. 

26. See infra § 246. 

27. Ekonomou v. Greek Orthodox 
Church St. Nicholas, (Mo. A.) 280 
SW 57. See infra § 253. 

28. See infra § 255. 

29. U. S.—Calaf v. Fernandez, 239 


Fed. 795, 152 CCA 581; In re Dia- 


mond, 149 Fed. 407, 79 CCA gh 
Interstate Commerce Commn. 
Louisville, etc., R. Co., 101 Fed. 146, 
Alaska.—Sylvester v. Willson, 2 | 
Alaska 325. 
Ark.—Humble Oil, ete, Co. v. 


Bearden, 167 Ark. 444, 268 SW. 36. 

Cal.—Peo. v. Curtis, 113 Cal. 68, 45 
P 180; Wunderlin v. Cadogan, 75 Cal. 
617,17 P 713; Hegeler v. Henckell, 27 
Cal. 491; Damaniv. Hunt, 47) Cal. A. 
274, 191 P 376; Glass v. Glass, 4 Cal. 
A. 604, 88 P 734. 

Colo.—Owen v. Going, 7 Colo. 85, 
BP 229% 

Conn.—Purdy v. Watts, 91 Conn. 
214, 99 A 496. 

Fla.—Alabama Hotel Co... vi. Sip bs 
Beet Iron Works, 86 Fla. 608, 98 S 

5. 

Ga.—McCandless v. Conley, 115 Ga. 
48, 41 SE 256; Wallace v. State, 34 
Ga. A, 281, 129 SE 299. 

Ida.—Dellwo v. Petersen, 34 Ida. 
697, 203 P 472; Buckle v. McConaghy, 
LE ldass533, Some oe 

Ill—Daly v. Chicago, 295 Ill. 276, 
129 NE 139; Goodykoontz v. Kelly, 
185 Ill. A. 165; Schmidt v. Johnson, 
166 Ill. A. 623; Mellon v. Peo., 59 Ill. 
A. 467. 

Ind.—Mak-Saw-Ba Club v. Coffin, 
169 Ind. 204, 82 NE 461. 

Ilowa.—Holtz Ve Smith-Morgan 
Fain tine Co., 150 Iowa 91, 129 NW 


Kan.—Mudge v. Hull, 56 Kan. 314, 
43 P 242. 

Ky.—Hailes v. DeCaigny, 201 Ky. 
656, 258 SW 95. 

La.—Immanuel Presb. Church v. 
Riedy, 104 La. 314, 29 S 149; Millau- 
don v:. Davis, 17 La, Ann, 85. 

Me.—Bergeron’s App., 98 Me. 415, 
57 A 584. 

4 Md.—Waring v. Turton, 44 Md. 
535. 


Mass.—Simmons y. Fish, 210 Mass. 
563, 97 NE 102, AnnCasi912D 588; 
Park v. Johnson, 7 Allen 378, 

Mich.—Brownell vy. Widdis, 219 
Mich. 167, 188 NW 544; Hews v. 
Hews, 145 Mich.. 247, 108 NW _ 694. 

Minn.—O’Hara v. Western Mortg. 
Loan Co., 147 Minn. 417; 180 NW 
701; Weiser v. St. Paul, 86 Minn. 26, 
90 NW 8; Adtna Ins. Co. v. Swift, 12 
Minn. 437. 

Miss.— Pattison v. 43 

Bracey, 285 


Miss. 373. 

Mo.—Boegemann  v. 
SW .992; State v. Mississippi, ete., 
Drain. Dist., 292 Mo. 696, 2838 SW 446; 
Jjllett v. Union Nat. Bank, 56 Mo. 
304; Case v. Smith, 215 Mo. A. 621, 


Josselyn, 


257 ‘SW 148; Blackwell-Wielandy 
Book, ete, Co: v. John Is Boland 
Book, etc., Co., (A.) 226 SW .274; 


State v. Bragg, 63 Mo. A. 22. 
Mont.—State v. Silver Bow County 
Second Judicial Dist. Ct., 32 Mont. 20, 
79 P 410. 
Nebr.—Godfrey v. Cunningham, rar 
Nebr. 462, 109 NW 765; Dean v. 


rect, resettle, modify, 
be, an order previously made and entered on motion 
in the progress of the cause or proceeding.*® Power 


[§§ 237-238 | 


eral. In the exercise of the power above mentioned** 
a court, while it still retains jurisdiction over the 
eause in which the order was made,”* sufficient rea- 
sons therefor appearing or being shown,?° may, on 


on its own motion,?> amend, cor- 
or vacate, as the case may 


Saunders County, 55 Nebr. 759, 76 
NW 450. 

N. H.—Freeze v. Marston, 5 N. H. 
220. 

N. Y.—De Lancey v. Piepgras, 141 
N. Y. 88, 35 NE 1089; In re Christian 
Jensen Co., 128 N. Y. 550, 28 NE 665, 
27 AbbNCas 303, 21 NYCivProc 241; 
Mojarrieta v. Saenz, 80 N. Y. 553, 58 
HowPr 505; Bentley v. Waterman, 78 
N. Y. 623 mem; West Side Bank v. 
Pugsley, 47 N. Y. 368; Traub v. Ar- 
row Mfg. Corp., 207 App. Div. 292, 
202 NYS 121; Landmesser v. Hay- 
ward, 157 App. Div. 74, 141 NYS 730; 
Ward v. Stoddard, 144 App. Div. 143, 
128 NYS 846; New York Trust Co. v. 
Universal Talking Mach. Co., 120 
App. Div. 392, 105 NYS 217; Matter 
of Schlotterer, 105 App. Div. 115, 93 
NYS 895; Matter of Lenox Corp., 57 
App. Div.: 515, 68 NYS 103 [aff 167 
N. Y. 623, 60 NE 1115]; Deutermann 
v. Pollock, 36 App. Div. 522, 55 NYS 
829; Wingrove v. German Sav. Bank, 
2 App. Div. 479, 37 NYS 1092; Aldin- 
ger v. Pugh, 57 Hun 181, 10 NYS 684, 
22 NYSt 513, 19 NYCivProc 91 [aff 
132 N. Y. 403, 30 NE 745]; Dorsey v. 
Cummings, 48 Hun 76, 15 NYSt 459; 
Union Mills First Nat. Bank v. Clark, 
42 Hun 90, 3 NYSt 438; Coffin v. 
Lesster, 36 Hun 347 [aff 110 N. Y. 
645, 17 NE 873]; McCarthy v. Mc- 
Carthy, 13 Hun 579; Belmont v. Erie 


Co., 52 Barb. 637; White v. Mun- 
ae 33 Barb. 650, "12 AbbPr 357; 
Smith v. Spalding, 26 N. Y. Super. 


615, 30 HowPr 339; Aiken v. Aiken, 
96 Misc. 561, 160 NYS 876; Oakley v. 
Cokalete, 20 Mise. 206, 45 NYS 782; 
Whitman v. Johnson, 10 Misc. 730, 31 
NYS 805; Serven v. Lowerre, 3 Misc. 
113, 23 NYS 1052; Sanitary Brass 
Works, Ine. v. Rubin, ete, Inc.,. 175 
NYS 535; Losee v. Dolan, 74 NYS 
685; Post v. Cobb, 13 NYSt 555; 
American Hosiery Co. v. Riley, 12 
AbbNCas 329 [app dism 92 N. Y. 
650]; Wilcox v. Harris, 59 HowPr 
262; Barton v. Butts, 32 HowPr 456; 
Peo. v. Tarbell, 17 HowPr 120; Sim- 
son v. Hart, 14 Johns. 63 [rev on 
other grounds 1 Johns. Ch. 91]; Hunt 
v. Wallis, 6 Paige 371; Fanning v. 
Dunham, 4 Johns. Ch. 35. 

N. Ge Wolen v. Kingsland, 89 N. 
Cc aah Ashe v. Moore, 9 N. C. 383. 

N. D.—Clopton v. Clopton, 10 N. D. 
569, 88 NW 562, 88 AmSR 74y. 

Oh.—Potter v. Jennman, 4 OhS&CP 
444, 4 OhNP 78. 

Okl.—MeNac v. Kinch, 113 Okl. 59, 
238 P 424; Lewis v. Ward, 101 Okr. 
146, 223 P 839; McNac v. Chapman, 
101 Okls -121;, 223) Ps 3503 Mason ey vs 
Slonecker;, (92)-Ok?. 9227, 9219 8P s35 75 
Breeding’s Pet., 75 Okl. 169, 182 P 
899; St. Louis, ete., R. Co. v. Lowrey, 
61 Okl. 126, 160 P 716. 

Or.—Hudelson v. Sanders-Swafford 
Co, 111-Or. 60037227: P 310: 

Porto Rico.—Gandia v. Texidor, 26 
Porto Rico 36. 

S. C.—Brown vy. Walker Lumber 
Cow 128 Ss Cakbde yea SE 670; Tindal 
Van Lindaly 1} SriCrdt 

S. D.— isk v. Hicks, 29) 'S. DF 8995 
137 NW 424, fia apace 971. 

Tex, —Henningsmeyer v. Conroe 
Ney State Bank, (Civ. A.) 192 SW 


Va.—Walker v.. Smith, 144 Va. 824, 
130 SE 768. 

Wash.—Coyle v. Seattle Blectric 
Co., 31 Wash. 181, 71 P 733. 

W. Va.—Vance v. Ravenswood, ete., 
R. co 53 W. Va. 338, 44 SE 461. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


AP os: . 


§§ 238-241] 


to set aside or discharge such an order implies the 


power to vary or modify it.°° 


[§ 239] (2) By Default. As in the case of default 
judgments,*t under and subject to the rules already 
diseussed,** an order taken by default®* after notice 
of motion may be vacated by the court granting the 
same, upon sufficient excuse being shown for the 
But it has been held that an order taken 
by default will not be vacated at the instance of the 
moving party, where the only excuse given is that 
he supposed the other parties would ask for an 
adjournment, and that he had other pressing engage- 
ments on that day, but without stating what his 
engagements were;*> and that a default taken on a 
motion for a change of venue will not be vacated 
on the ground that plaintiff was absent, so that his | 
-affidavit in opposition could not be obtained, where 
no postponement of the hearing was asked.*° 
Ex parte orders not 
procured in consonance with law*’ or from which 


default.*4 


[§ 240] c. Ex Parte Orders. 


Wyo.—Reid v. Fillmore, 12 Wyo. 
Tana eS 40t 

Eng.—In re Swire, 30 Ch. D. 239; 
Sillen v. Holloway, 14 C. B. N. S. 336, 
108 ECL 336, 143 Reprint 475. 

Alta.—Evanishen v. British Colo- 
nial F. Ins. Co., 19 Alta. L. 6, [1923] 
1 DomLR 246, [1922] 3 WestWkly 
1192; Re Grand Trunk Pac. R. Co., 3 
Alta. L. 65. 

B. C.—Marshall v. Canadian Pac. 
Lumber Co., Ltd., 31 B. C. 3638, 69 
DomLR 521, [1922] 3 WestWkly 
1105; Greenwood v. Canadian Mortg. 
Inv. Co., 30 B. C. 72, 69 DomLR 510, 
[1921] 2 WestWkly 746; Allan v. Mc- 
Lennan, 23 B. C. 515, 31 DomLR 617, 
[1917] 1 WestWkly 513. 

Man.—Douglas v. Canadian North- 
ern R. Co., 23 Man. 490, 13 DomLR 
800, 24 WestLR 804, 4 WestWkly 
1121; Balfour v. Drummond, 4 Man. 


467; Ontario Bank v. Page, 3 Man. 
677. ; 
N. S.—Pelton v. Black Hawk Min. 


Co., 40 N. S. 385; McDougald v. Mul- 
lins, 30 N. S. 313. 

Sask.—Royal Bank of Canada _v. 
Lee, 23 DomLR 216, 30 WestLR. 577 
[app dism 8 Sask. L. 17, 23 DomLR 
219, 8 WestWkly 338]; Peradsky_v. 
Peradsky, 14 Sask. L. 493, 63 DomLR 
337, [1921] 3 WestWkly 532. 

“To sum it all up briefly, it is well 
settled that whatever can be done 
upon motion to the court, may by the 
court, upon further motion, be al- 
tered, modified or wholly undone.” 
Belmont v. Erie R. Co., 52 Barb. 
GNP Y.)% 637, 652" [quot- Dellwo'v. 
Petersen, 84 Ida. 697, 203 P 472, 473; 
Brownell v. Widdis, 219 Mich. 167, 
188 NW 544, 545]. 

fa] Court and chamber orders.— 
(1) An order of a judge at chambers 
is subject to ‘be reviewed, corrected, 
and controlled by the court into 
which such order, or the cause in 
which it is made, is returnable. 
Owens v. Owens, Hard. (Ky.) 154; 
Ashe v. Moore, 6 N. C. 383. (2) And 
on the other hand it has been held 
that a judge at chambers may re- 
scind an order made by him while sit- 
ting as a court. Yancy v. Tallman, 
12 S.C. L. 474. See also infra §§ 248- 
251 (proper tribunal). 

[b] Effect of right of appeal 
“The power of the court to correct 
errors and mistakes, and to modify 
its ... orders is not limited to non- 
appealable orders.” Gross v. Lincoln 
Tp., 1837 Minn. 152, 153, 163 NW 126. 

[c] “Modification” defined. — A 
modification of an order is some 
qualification of it less than an entire 
reversal, or some addition to it. 
Learmonth v. Veeder, 11 Wis. 138. 

30. Re Grand Trunk Pac. R. Co., 
8 Alta. L. 65 (construing English 
Judicature Act [1873] § 50). 


31. See Judgments § 673 et seq. 
32. See supra-§§ 237, 238. 
83. See supra § 154. 
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injustice will follow*s may be set aside®® by the court 


or judge who granted them*® or another court or 


it.? 746 


34. Matter of Peekamose Fishing 
Club, 5 App. Div. 284, 39 NYS 124 
[app dism 151 N. Y. 511, 45 NE 1037]; 
Bolles v. Duff, 56 Barb. (N. Y.) 567; 
Bolles v. Duff, 55 Barb. (N. Y.) 313, 
7 AbbPrNS 385, 38 HowPr 492; Pal- 
medo v. Walton Reporter Co., 112 
Misc. 729, 732, 1883 NYS 365; Thomp- 
son v. Erie R. Co., 9 AbbPrNS (N. Y.) 
233; Matter of New York, etc., Mid- 
land R. Co., 40 HowPr (N. Y.) 335; 
Knowlton v. Bowrason, 8 Cow. (N. 
Y.) 135; Anonymous, 1 Cow. (N. Y.) 
LOG Peo everkreer, A iGail (CNS ry.) 
394, Cols & C. Cas. 283. 

“It is within the power of one 
Special Term, when the merits of the 
application present a proper case, to 
open an order where it has been 
substantially taken by default. Pal- 
medo v. Walton Reporter Co., supra. 

[a] As of course.—-(1) Defaults 
taken on motion at a special term 


| are opened as a matter of course, on 


excuse being shown. Palmedo_ v. 
Walton Reporter Co., 112 Mise. 729, 
183 NYS 365. See Thompson y. Hrie 
R. Co., 9 AbbPrNS (N. Y.) 233 (de- 
cided uvon the principle that it is 
right that both parties should be 
heard). (2) Where a motion is taken 
by default, it may be opened -and 
heard at another day in the same 
term, of course, and without excuse, 
provided the counsel who took the 
default is in court, when the motion 
is made to open the matter. Anony- 
mous, 1°“Cow:' GN) Y.)'197. (3) Itis*a 
sufficient excuse for not opposing a 
motion on the first day of the term 
that the attorney receiving the no- 
tice resided at some distance from 
the place of the court. Torrey v. 
Morehouse, 1 Johns. Cas. (N. Y.) 242. 

25. Matter of Peekamose Fishing 
Club; 5° App. Div.° 284, 39° NYS 124 
[app dism 151 N, Y. 511, 45 NE 10371. 

36. Bolles v. Duff, 56 Barb. (N. 
Y.) 567; Bolles v. Duff, 55 Barb. (N. 
Y.) 313, 7 AbbPrNS 385,38 HowPr 
412; Thompson v. Erie R. Co., 9 Abb 
PrNS (N. Y.) 233; Van Alstrand v. 
House, 3 AbbPr (N. Y.) 226. 

37. Glass v. Glass, 4 Cal. A. 604, 
§8 P 734 (so stating). See also cases 
infra note 39. 

3s. Glass v. Glass, 4 Cal. A. 604, 
88 P 734 (so stating). See also 
cases infra note 39. 

39. Cal.—Glass v. Glass, 4 Cal. A. 
604, 88 P 734. 

Mont.—State v. Broadwater County 
Dist. «Ct., 51) Monts STOniS2sPLT53. 

N. Y.—Belmont v. Erie R. Co., 52 
Barb. 687; Shaw v. Coleman, 54 N, Y. 
Super. 3, 3 NYSt 534; Levy v. Loeb, 
5 AbbNCas 157 [aff 75 N. Y. 609 
mem]; Van Kleeck y. Nichols, 63 
HowPr 403; Matter of Brake, 59 How 
Pr 329; Peo. v. Cooper, 57 HowPr 
468; Cayuga County Bank v. War- 
field, 13 HowPr 439; Lindsay vv. 
Sherman, 5 HowPr 308, CodeRepNS 
25; Bigelow v. Heaton, 2 HowPr 207; 


judge in cases where under the local practice this 
is permitted.*+ An omission to give notice of motion 
where such notice should have been given constitutes 
ground for a motion on behalf of the adverse party 
to set aside the order ex parte;4? but even then the 
order may be allowed to stand, if it should be made 
to appear that the adverse party was in point of 
fact in nowise prejudiced.** 

[§ 241] d. Consent Orders. 
rights to the benefits of a consent order,** the gen- 
eral rule is: that an order made by consent cannot 
be set aside or materially amended, modified, or 
varied, except by consent, without showing some 
ground of surprise, mistake, or other grounds which 
would invalidate an agreement between the parties,*® 
although it has been held that such an order may 
also be set aside 


Since parties acquire 


‘when the ends of justice require 


But where the consent is shown to have been 


Hart v. Butterfield, 3 Hill 455; Moore 
v. Merritt, 9 Wend. 482. 
S. C.—Devereux v. McCrady, 53 S. 
C. 387, 31 SE 294, 
B. C.—Griffiths v. 
C48. 


Man.—Swanson v. McArthur, 7 
DomLR 680, 22 WestLR 317, 3 West 
Wkly 381 [mod on other grounds 22 
Man. 84, 12 DomLR 487, 24 WestLR 
1, 4 WestWkly 231]; North-Western 
Nat. Bank v. Jarvis, 2 Man. 53. 

N. S.—Chambers v. Hunter, 2 N. S. 
Dec. 144. 

Ont.—Willard v. Bloom, 41 Ont. L. 
1; Parsons v. Hancock, 38 Ont. L. 
590; Broom v. Pepall, 23 Ont. L. 630, 
2 OntWN 1104, 19 OntWR 262; De- 
Camps v. Sainsbury, 49 Ont. 131; 
Canada Lumber Co., Ltd. v. Gaffney, 
[1923] 4 DomLR 594; Ross v. Grange, 
ZIT NCAOy BEES 08% 

Sask.—Jackson vy. Canadian Pac. R. 
Co., 1 Sask. L. 84. 

40. See infra § 250. 

41. See infra § 250. 

42. Shaw v. Coleman, 54 N. Y. 
Super. 3, 6, 3 NYSt 534. 

43. Shaw v. Coleman, supra. 

44. See supra § 10. 

45. Ida.—Kerns vy. 11 
Ida. 572, 83 P 954. 

Ind.—Hunt vy. Listenberger, 14 Ind. 
A> 320, 42 NE 240, 964. 

Ky.—Faust v. Louisville Trust Co., 
192 Ky. 3, 232) SW 58; Karnes v: 
Black, 185 Ky. 410, 245 SW 191. 
Uapre Ray ee ORS VV.) Place’, Harr 

N. Y.—Bolles v. Cantor, 6 App. Div. 
365, 39 NYS 652; Leitch v. Cumpston, 
4 Paige 476. : 

N. C.—Henry v. Ii‘Uiard; 120 N..¢ 
479, 27 SE 130; Deaver v. Jones, 114 
N. C. 649,19 SE 637. 

Or.—Stites v. McGee, 37 Or.) 574; 

Columbia Water 


61 P 1129. 

S..C.—State  v. 
Power Co., 90 S. C. 5687\74 SH 26; 

Eng.—Hayne v. Robertson, 17 C. B. 
548, 84 ECL 548, 139 Reprint 1190; 
Fussell v. Silcox, 5 Taunt. 628, 1 BCL 
322, 128 Reprint 836. 

Man.—Grant v. McKee, 11 Man. 
145. 

Ont.—Broom v. Pepall, 23 Ont. L. 
630, 2 OntWN 1104, 19 OntWR 262. 

“Generally speaking, in the absence 
of fraud or mutual mistake, the court 
will not set aside an agreed order.” 
Faust v. Louisville Trust Co., 192 
Kiy..13,2 5, 28,2) =SWeb8t 

“The court having once pronounced 
a rule in the terms which were ar- 
ranged between the parties, it is not 
competent to them afterwards to !In- 
troduce a term which was not stipu- 
lated for at the time the arrangement 
was made.” Hayne vy. Robertson, 
supra. 

46. Louisville First Nat. Bank v. 
Bickel,. 154 Ky. 11, 14, 156 SW 856. 

“When the ends of justice require 
it, the court in which an order... 


Canonica, 5 B. 


Morgan, 
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procured by fraud,** or to have been given under a 
mistake,#8 whether common to both parties or on the 
part of one party only,*® or where such consent was 
wholly unauthorized,°° the order may be vacated, 
Nevertheless, although an 
order by consent cannot be modified in any essential 
part without the assent of both parties to it,°* yet 
the court on application of either party may give 
such further directions as shall be necessary to carry 
into effect the spirit and intent of the order;°* and 
it has been held that, if an order made by consent 
is, through mistake, capable of an interpretation 
contrary to the real intention, it will be amended 
by the court so as to make it plainly and clearly 


modified, or amended. 


represent that intention.®* 


[§ 242] e. Void Orders. A void order, that is, one 
made without jurisdiction,°** may be vacated on 


application to the court®> or by 


is entered, although it be by consent 
or agreement, may set it aside upon 
the motion of either of the parties if 
the motion is made while the court 
has control of the order. ... In other 
words, a consent order is not 
conclusively binding, and does not 
work an absolute estoppel on the 
party consenting to it. But before 
the court will set aside a consent or- 
der... the party asking that it be 
done should present good and _ suffi- 
ecient reasons therefor, and if it ap- 
pears that injustice or wrong would 
result from a failure to set aside the 
order, and. further appears that sub- 
stantial rights of the adverse party 
arising since the consent order was 
entered and as a result of it, will not 
be prejudiced by setting aside the or- 
der, the court should grant the re- 
quest.” Louisville First Nat. Bank 
v. Bickel, supra. 


47. Faust v. Louisville Trust Co., 
192 Ky. 3, 232 SW 58; Karnes Vv. 
Black, 185 Ky. 410, 215 SW _ 191; 


Hammond v. Place, Harr. 

438: Deaver v. Jones, 114 N. C. 649, 

19 SE 637; Grant v. McKee, 11 Man. 
45. 

ts 48. Ind.—Hunt v. Listenberger, 14 

Ind. A. 320, 42 NE 240, 964. 
Ky.—Worthington Vv. 

Waterfield Co., 49 SW 450, 


1432. 

N. C.—Deaver v. Jones, 114 N. C. 
649, 19 SE 6387. : 

Ss. C.—State v. Columbia Water 
Power Co., 90 S. C. 568, 74 SE 26. 

Tng.— Oldershaw v. King, 26 L. J. 
Exch. 384. 

Man.—Grant v. McKee, 11 Man. 145. 

[a] Misapprehension of facts.—A 
consent order given under misappre- 
hension of facts will be opened when 
the adverse party has not been placed 
in a worse position. State v. Colum- 
bia Water Power Co., 90 S. C. 568, 
74 SE 26. 

49. Worthington v. Brooks-Water- 
field Co., (Ky.) 49 SW 450, 20 KyL 
1432; Wilding v. Sanderson, [1897] 
2 Ch. 534; Mullins v. Howell, 11 Ch. 
D. 763; and cases supra note 48. 

[a] Estoppel or waiver.—The 
mere fact that the party complaining 
had, before finding out his mistake, 
sought to enforce a consent order, 
which had been passed and entered, 
in the sense in which he understood 
it, did not prevent him from taking 
steps to have it set aside. Wilding 
v. Sanderson, [1897] 2 Ch. 534. 

{[b] Unreasonable delay after as- 
ecertaining the facts is a bar to a 
motion to vacate an order entered by 
consent on the ground of mistake. 
Atty-Gen. v. Tomline, 7 Ch. D. 388. 

50) irvinessV. Spring, 30 (Ni ¥. 
Super. 293, 35 HowPr 479 (consent 
of the attorney’s clerk without au- 
thority). 

51. See supra text and note 45. 

52. Leitch v. Cumpston, 4 Paige 
(N. Y.) 476; Wade v. Simeon, 13 M. 


Brooks- 
20 KyL 


(Mich.). 
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aside the order 


after while the 


sponte order,®* or it may be disregarded;°* but it 
is diseretionary with the court whether it will set 
or leave the party to set up the 
invalidity of the order whenever an attempt shall 
be made to enforce it against him, or to obtain a 
benefit thereunder.®® 

[§ 243] 2. Time—a. In General. 
of some controlling provision to the contrary,®® a 
court of record may, at the same term®® or there- 


In the absence 


proceedings are still in fieri an 
proceedings are still fi d 


within the court’s control and jurisdiction,®! correct 
mere clerical omissions and mistakes in its orders, 
at any time, when it is clearly apparent from the 
whole record what the true entry should have been ;°? 


and the same rule apples generally to the modifica- 


& W. 647, 153 Reprint 270; Grant v. 
McKee, 11 Man. 145; Broom v. Pepall, 
OntWR 262. 

[a] Thus, where an arrangement 
to an action, and in order to carry 
into effect their intentions an act re- 
of the court, the court has power, 
notwithstanding such previous con- 
and allowable, and if the act to be 
done is inconsistent with justice, the 
jurisdiction to set aside the order. 
Wade v. Simeon, 13 M. & W. 647, 153 

53. Oldershaw v. King, 

Exch, 384. 
Seu Void orders generally see infra 

74. 

55. U. S. —New Orleans Mail Co. 
249. 

1ll.— Krieger v. Krieger, 121 Il]. A.11. 
77 SW 741. 

Mont.—State v. Broadwater County 
Mont.2310," 152 P) 753% 

Nebr.—State v. Graves, 66 Nebr. 17, 
FAN ie Sotaie v. Winter, 

130.- 
Y.—Peo. v. Brown, 103 N. Y. 
Kamp v. Kamp, 59 
N. Y.-212; Lisner v. Toplitz, 86 App: 
Divers Bist NS 4235 saitten 1707) yeNoee Yes 
flector Co., 31 Hun 609; U. Ss Trust 
Co. v. New York, ete., R. Co., 6 NY 
other grounds 35 Hun 341 (aff 101 
N. Y. 478, 5 NE 316)]; Genesee Bank 
In re Griswold, 13 Barb. 412; Smith v. 
Coe, 30 N. Y. Super. 477. 
N. 
563, 93¢ NW 866. 

S. C.—State v. Rice, 67 S.C. 236, 

[a] Thus, where on its face the 
outside the district where the pro- 
ceeding was pending, it may be set 
Fourteenth Judicial Dist. Ct., 51 
Mont. 310, 152 P 753. 
erage Co., 30 Nev. 342, 96 P 1054; 
Reid v. Fillmore, 12 Wyo. 72, 73 P 849. 

57. See infra § 274. 

58. Peo. v. Brown, 103°N.. Yo. 684, 
669; Foote v. Lathrop, 41 N. Y. 358; 
Matter of Atterbury, 179 App. Div. 
222 Ne 377855, 118) NE S58. 

[a] Rule applied to resistance of 
to a party resisting a motion, and 
he will not thereafter be permitted 


the court’s sua | fraud, collusion, 
23 Ont. L. 630, 2 OntWN 1104, 19 
is made by consent of the parties 
mains to. be done under the authority 
sent, to see that such act is proper 
court ought to interfere and it has 
Reprint 270. 
26 L. J. 
54. 
v. Flanders, 12 Wall. 130, 20 L. ed. 
Mo.—State v. Fort, 178 Mo. 518, 
Fourteenth Judicial Dist. Ct. 51 
92 NW 144. 
7 Nev. 
N. 
684, 9 NE 327; 
559, 69 NE 1125]; Hall v. U.S. Re- 
CivProe 90, 67 HowPr 390 [rev on 
v. Spencer, 15 HowPr 14. But see 
D.—Forman v. Healey, 11 N. D. 
45 SE 153. 
record shows that an order was made 
aside. State v. Broadwater County 
56. Persing v. Reno Stock Brock- 
Sua sponte order see supra § 12. 
9 NE 327; Rogers v. Durant, 56 N. Y. 
648, 167 NYS 88 [rev on other grounds 
motion.—The same principle applies 
to move to vacate an order upon 


tion or vacation of orders,®* especially where the 
order is void on its face or was procured through, 


or mistake.®4 


grounds which he might have urged 
in opposition to the original motion. 
Pierce v. Kneeland, 9 Wis. 23, 34 
(“But it is said that on the present 
application further facts are shown. 
Grant it. It likewise clearly appears 
that the additional facts now relied 
upon were within the knowledge and 
reach of the defendants at the time 
they first appeared and resisted the 
plaintiff's motion to confirm; and we 
hold it as an incontestable rule in 
such cases, that a party who seeks 
to take advantage of irregularities 
or defects, must bring forward all his 
objections at once, and that he will 
not be permitted to parcel them out, 
and produce them piecemeal. Any 
other rule would ke absurd, and 
would lead to endless and most op- 
pressive litigation. If it were other- 
wise, a defendant conceiving himself 
to have several objections to a con- 
firmation, could bring them forward, 
one after the other, and try them 
separately in the court below, and 
:then in this court upon appeal. Nay 
more, if the theory of the defendants 
be true, after his several objections 
nad been tried in this manner, heard 
and determined against him, he could, 
because he had theretofore been re- 
sisting motions instead of making 
them, commence making cross-mo- 
tions to set aside the order of con- 
firmation, which the plaintiff had thus 
obtained, and one by one review the 
same objections, as well as others, 
and again go through the same pro- 
cess of trial and appeal. Thus it 
would happen that years of most 
vexatious and oppressive litigation 
would be required to determine 
whether a_ sheriff’s report of sale 
should be confirmed or not’). Com- 
pare Pierce v. Kneeland, 9 Wis. 23 
(where the same principle was ap- 
plied to a motion by a party to set 
aside an order which- he had pre- 
viously unsuccessfully resisted). 


59. See statutory provisions. 
60. See infra § 244. 
61. See infra § 245. 


62. Mason v. Slonecker, 92 Ok]. 


, 219 P 357; and cases infra §§ 244, 


3 
See cases infra this note; and 
§§ 244, 245. 

Before final judgment.—Mer- 
rifield v. Western Cottage Piano, ete., 
Coo 1495 TM. Ack: Welch, we Kinges= 
land, 89 0N. CC. .179; State. v. King 
GOuneS. Super. Ct., 112 Wash. 501, 192 

[b] Prior to the return of verdict. 
—Brown v. Walker Lumber Co., 128 
S.C. L6t,8122 SEA670: 

{c] Within time for taking appeal. 
—Gross v. Lincoln Tp., 137 Minn. 
152, 163 NW 126. 

64. Alabama Hotel Co. v. J. I. 
Mott Iron Works, 86 Fla. 608, 98 S 
825; Case v. Smith, 215 Mo. A. 621, 
257 SW 148; Johnston vy. Bloomer, 3 
Edw. (N. Y.) 328. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


’ 


ape! 


7 
J \ 


§§ 243-245] 


But statutes fixing the time within which the pro- 
ceedings to vacate an order must be commenced® 
must be complied with;°° and the statutory period 
cannot be extended by the fact that subsequent pro- 
ceedings have been based on such order;®? but such 
statutes of limitation have been held inapplicable 
in the case of an order void on its face,** although 
applicable where the invalidity of the order is not 

apparent from an inspection of the record.® 
; In the absence of statute fixing the time 
within which proceedings for the vacation of an 
erroneous, irregular, or voidable order must be com- 


Laches. 


65. See statutory provisions. 

[a] In Minnesota, under Gen. St. 
(1913) § 7786, “the district court 
may, in its discretion, at any time 
within one year after notice thereof, 
for good cause shown, modify or set 
aside its ... orders or proceedings, 
whether made in or out of term.” 
O’Hara v. Western Mortg. Loan Co., 
147 Minn. 417, 180 NW 701. 

{b] Im Montana, under Rev. 
Codes (1921) § 9187, a motion to cor- 
rect an order made to applicant’s pre- 
judice, through inadvertence or mis- 
take, must be made within six 
months. State v. Silver Bow County 
Second Judicial Dist. Ct., 32 Mont. 
20,1 9.P* 40% 

66. Cal.—In re Morehouse, 176 
Cal. 634, 169 P 365; Dunsmuir v. Cof- 
fey, 148 Cal. 137, 82 P 682; Bensley 
v. Ellis, 39 Cal. 309; In re Dahnke, 
64 Cal. A. 555, 222 P 381; Daman v. 
Hunt, 47°Cal. A. 274,°191:P 376. 

Ida.—Kerns vy. Morgan, 11 Ida. 572, 
83 -P 954. 

Minn.—Northwestern Fuel Co. v. 
Kofod, 74 Minn. 448, 77 NW 206; Grif- 
fin v. Jorgenson, 22 Minn. 92. 

Mont.—State v. Second Judicial 
Dist. Ct., 32 Mont. 20, 79 P 410. 

Porto Rico.—Jiminez v. Nuns, 9 
Porto Rico 122. 

Wash.—Greene_ v. 13 
Wash. 674, 438 P 938. 

Wis.—Allen v. Voje, 114 Wis. 1, 89 
NW 924. 

Que.—Ross v. Grange, 27 U. C. Q. 
B. 306 (judge’s order, next term after 
it is made). 

67. Griffin v. Jorgenson, 22 Minn. 
92; and cases supra note 66. 

68. Luckenbach v. Krempel, 188 
Cal. 175, 204 P 591; Suttman v. San 
Franciseo Super. Ct., 174 Cal. 243, 162 
P 1032; In re Dahnke, 64 Cal. A. 555, 
222 P 381; Kerns v. Morgan, 11 Ida. 
572, 83 P 954. 

{a] Thus a statute limiting the 
time within which application may be 
made to vacate an order taken 
through mistake, surprise, or excus- 
able neglect does not apply to orders 
showing on their faces that they are 
nullities. Kerns v. Morgan, 11 Ida. 
572; 83 P 954. 

{b] In New York Code Civ. Proc. 
§ 724 [now Civ. Pract. Act § 108], 
permitting the court to relieve a 
party from a judgment or other pro- 
ceeding within one year after notice, 
does not preclude an attack after the 
expiration of one year upon an order 
appointing commissioners to assess 
lands to be taken for street purposes 
on the ground that statutory prere- 
quisites have not been complied with. 
In re Buffalo, 78 N. Y. 362 (expl In 
re Dept. of Public Parks, 85 N. Y. 
459, 61 HowPr 284 (to the effect that 
the Buffalo case seems to be author- 
ity for a proceeding by the city by 
motion to vacate and set aside an en- 
tire proceeding to acquire title to land 


Williams, 


‘for the purpose of opening certain 


streets on the ground that it was 
wholly unauthorized by law)]. 

69. In re Morehouse, 176 Cal. 634, 
169 P 365; Peo. v. Thomas, 101 Cal. 
571, 36 P 9; Norton v. Atchison, etc., 
f / 1388,' 30: BP 585, °32°P 
452, 38 AmSR 198; Baker v. O’Rior- 
4. P 232; 


» [42.C. J.—35] 


MOTIONS AND ORDERS 


it valid.™4 


Dahnke, 64 Cal. A. 555, 560, 222 P 
381; In re Seaman, 51 Cal. A. 409, 196 
P 928; Daman y. Hunt, 47 Cal. A. 274, 
Oda 3 7iG. 

“A judgment or order which is in 
fact void for want of jurisdiction, but 
the invalidity of which does not ap- 
pear from the judgment-roll or rec- 
ord, may be set aside on motion with- 
in a reasonable time after its entry, 
not exceeding the time limit pre- 
scribed by section 473 of the Code of 
Civil Procedure,” the time prescribed 
by this section applying, even though 
the motion is not based on this stat- 
ute. In re Dahnke, supra. 

70. Rovnianek v. Kossalko, 61 App. 
Div. 486, 70 NYS 36;.Gall v. Gall, 58 
App. Div. 97, 68 NYS 649; Matter of 
Peekamose Fishing Club, 8 App. Div. 
617, 40 NYS 959 [app dism 151 N. Y. 
511, 45 NE 1037]; Schachne v. Kay- 
ser, 66 HowPr (N. Y.) 395; Johnston 
v. Bloomer, 3 Edw. (N. Y.) 329; Davis 
v. Shryock, 25 Pa. Co. 649. 

_[a] After time for appeal has ex- 
pired (1) an order settling issues for 
trial (Strong v..) Strone..27" Nos 
Super. 621, 1 AbbPrNS 233) (2) or 
directing a resettlement of a case, 
which resettlement has been had 
(Hallgarten vy. Eckert, 1 Hun (N. Y.) 
117, 3 Thomps. & C. 102 [rev on other 
grounds 3 Hun 219, 5 Thomps. & C. 
681]) will not be vacated. 

[b] Laches of eight months was 
not excusable because the delay oc- 
eurred during a period which was 
utilized in the making of motions and 
taking of appeals which were futile 
in themselves, and which proceeded 
upon a recognition of regularity and 
the desire to be relieved as matter 
of favor. Matter of Peekamose Fish- 
ing Club, 8 App. Div. 617, 40 NYS 
959 [app dism 151 N. Y. 511, 45 NB 
1037]. 

71. Johnston v. Bloomer, 3 Edw. 
CNS GW.) | 13:29. 

72. U. S.—In re Rochester Sani- 
tarium, etc., Co., 222 Fed. 22, 26, 137 
CCA 560 [cit Cyc]; Standard Sav., 
ete., Assoc. v. Aldrich, 163 Fed. 216, 
89 CCA 646, 20 LRANS 393; Born v. 
Schneider, 128 Fed. 179; Interstate 
Commerce Commn. v. Louisville, etc., 
R. Co., 101 Fed. 146. 

Ark.—Killian v. State, 72 Ark. 137, 
78 SW 766; Underwood v. Sledge, 27 
Ark. 295. 

Cal.—Ex p. Hartman, 44 Cal. 32. 

Colo.—Owen yv. Going, 7 Colo. 85, 
ee 229: 

Conn.—Purdy v. Watts, 91 Conn. 
214, 99 A 496. 

Fla.—Alabama Hotel Co. v. J. L. 
ore Iron Works, 86 Fla. 608, 98 S 

Ga.—McCandless vy. Conley, 115 Ga. 
48, 41 SE 256. 

Ida.—Buckle v. McConaghy, 11 Ida. 
58s; 88 Prb25/ 

Ill.—Seiter v. Mowe, 182 Ill. 351, 
55 NE 526; Mellon v. Peo., 59 Ill. A. 
467. See Hartman vy. Gratch, 202 Ill. 
A. 138. 

Iowa.—Keokuk v. Schultz, 188 lowa 
937, 176 NW 946. 

. Kan.—Mudge v. Hull, 56 Kan. 314, 
18 P 242; Lamont vy. Williams, 
Kan. +558, 23.%P 1592. fark 

Ky —Hailes v. DeCaigny, 201 Ky. 


In re 656, 258 SW 95. 


[§ 244] b. During Term. 
which the order was made the power of the court 
to amend, resettle, modify, or vacate its orders is 
inherent, plenary, and undoubted.7? 

[§ 245] c. After Term. After expiration of term 


43, 
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menced, the court may, because of laches, refuse to 
entertain an application to amend, modify, or vacate 
an order, if it is not commenced within a reason- 
able time after the entry of the order; but there 
can be no waiver by delay in moving to set aside 
an order which is a nullity, for nothing can make 


During the term at 


La.—Immanuel Presb. Church v. 
Riedy, 104 La. 314, 29 S 14y. 


Minn.—Gross v. Lincoln Tp., 137 
Minn. 152, 163 NW 126. 

Mo.—Boegemann v. Bracey, 285 
SW 992; State v. Mississippi, etc., 


Drain. Dist., 292 Mo. 696, 288 SW 446; 
Aull v. St. Louis Trust Co., 149 Mo. 
1, 50 SW 289; St. Joseph Folding-Bed 
Co. ‘vi Kansas ‘City, ete.,; IR: Com 148 
Mo. 478, 50 SW 85; State v. Gabriel, 
88 Mo. 631; Colvin v. Six, 79 Mo. 198; 
State v. Webb, 74 Mo. 333; Ekonomou 
v. Greek Orthodox Church St. Nicho- 
las, (A.) 280 SW 57; Blackwell-Wie- 
landy Book, etc., Co. v. John L. Bo- 
land Book, etce., Co., (A.) 226 SW 
274; State v. Bragg, 63 Mo. A. 22; 
Leise v. Mitchell, 53 Mo. A. 563. 

N. D.—Kluver v. Middlewest Grain 


Co., 44 N. D. 210, 212,.173 NW 468 
Lelty eye: 
Oh.—Dunkirk First Nat. Bank v. 


Smith, 102 Oh. St. 120, 130 NE 502; 
Van Camp v. McCulley, 89 Oh. St. 1, 
104 NE 1004. 

Okl.—MecNac v..Kinch, 113 Okl. 59, 
238 P 424; McNac v. Chapman, 101 
Okl. 121, 223 P 350; O’Neil Engineer- 
ing Co. v. Lehigh, 75.Okl1. 227, 182 
P 659; St. Louis, ete. R. Co. v. Low- 
rey, 61 Okl. 126, 160 P 716; Todd v. 
Orr, 44 Okl. 459, 145 P 393; Carey Co. 
v. Vickers, 38 Okl. 643, 134 P 851. 

Or.—Hudelson v. Sanders-Swafford 
Coz, 11d Ore 600). 2273 br sho: 

Ss. C—Brown v. Walker Lumber 
Col 128 SAC 16 22S 567055 Cu- 
sack v. Southern R. Co., 116 S. C. 143, 
107 SE 30. 

Tex.—Henningsmeyer v. Conroe 
First State Bank, 109 Tex. 116, 195 
SW 1137, 201 SW 652 [granting dis- 
missal of petition for writ of error 
(Civ. A.) 192 SW 286]; Hume v. John 
B. Hood Camp Confederate Veterans, 
(Civ. A.) 69 SW 643; Bartley v. Conn, 
4 Tex. Civ. A. 299, 23 SW 382; Mathis 
v. State, 40 Tex. Cr. 316, 50 SW 368; 
Hinzie v. Ward, 1 Tex. A. Civ. Cas. 
§ 1314; Seaton v. Brooking, 1 Tex. 
A. Civ. Cas. § 1041. 

Va.—Walker v. Smith, 144 Va. 824, 
130 SE 768. 

Wash.—Coyle v. Seattle Blectric¢ 
Co., 31 Wash. 181, 71 P 733. 

Wis.—Servatius v. Pickel, 30 Wis. 
507. 

“(The court may] take any action: 
which it might have taken in the first 
place.” Hailes v. DeCaigny, 201 Ky. 
656, 659, 258 SW 95. 

“Tt may well be assumed that the 
trial court has a larger latitude of 
discretion in such matters, while the 
trial is. still pending before it, than 
it would have after the case had been 
finally disposed of. While the trial 
is pending, the power of the court 
to change or set aside a previous rul- 
ing or order therein is presumptively 
equal to its power to make it in the 
first instance... Its own change of 
view may be quite a sufficient rea- 
son for such action.” Holtz v. Smith- 
Morgan Printing Co., 150 Iowa 91, 98, 
129 NW 328 (construing Code § 243). 

[a] At common law a court of 
record had absolute control over its 
own orders, and could vacate them at 
any time during the term at which 
they were made. Alabama Hotel Co. 
v. J. L. Mott Iron Works, 86 Fla. 
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at which the order was made, in the absence of re- 
strictive statutory provisions,’ interlocutory orders, 
like interlocutory judgments,”* may be amended, 
modified, or vacated,’® provided the proceedings are 
still in fieri, and no final judgment or order has been 
entered putting the case out of court.7° On the other 


608, 98 S 825; 
Bank v. Smith, 
NE 502. 

[b] All “orders of the courts, 
however conclusive in their charac- 
ter, are under the control of the court 
which pronounces them during the 
term at which they are rendered or 
entered of record, and they may then 
be set aside, vacated, modified, or an- 
nulled by that court.’ Bronson v. 
Schulten, 104 U. S. 410, 415, 26 L. ed. 
997 [auct Alabama Hotel Co. v. J. L. 
Mott Iron Works, 86 Fla. 608, 98 S 
825, 826; McNac v. Kinch, 113 Okl. 
59, 238 P 424; McNac v. Chapman, 101 
Ok. W2i, 223 Ps350]. 

[c] “At any time during a term 
of court it is within the power of 
the court to correct any mistake it 
has made, to cancel its orders and 
make new ones, or take any action 
which it might have taken in the first 
place.” Hailes v. DeCaigny, 201 Ky. 
656, 659, 258 SW 95. 

[d] Prior to verdict a judge may 
change his ruling. Brown v. Walker 
Lumber Co., 127 S. C. 161, 122 SE 670. 

[e] Decision overruling a demur- 
rer to an amended complaint, with 
leave to defendants to answer, was 
not a judgment of itself, but an ‘‘or- 
der’ which was subject to vacation 
for cause under Code Civ. Proc. § 473, 
providing that the court may relieve 
a party from a mistake in an order 
made during the progress of the pro- 
ceedings during the term in the fur- 
therance of justice. Dent v. Los An- 


Dunkirk First Nat. 
102 Oh. St. 120, 130 


geles ,County Super: Ct.) ‘Te Cal. A. 
683595 P3672. 
73. See Brownell v. Widdis, 219 


Mich. 167, 188 NW 544 (so stating). 


See also statutory provisions; and 
Judgments § 445: 

74 See Judgments §§ 18, 438. 

75. Ark.—Walsh v. Hampton, :96 
Ark. 427, 132 SW 214. 

Cal.—Rose’s Est., 80 Cal. 166, 22 P 
86; In re Dunne, 53 Cal. 631; In re 


Runyon, 53 Cal. 196; Hegeler v. Henc- 
kell, 27 Cal. 491. 

Conn.—Purdy v. Watts, 
214, 99 A 496. 

D. C.—Dutton v. 
393. 

Il).—Culver v. Cougle, 165 Ill. 417, 
46 NE 242; Campbell v. Powers, 139 
Ill. 128, 28 NE 1062; Ft. Dearborn 
Lodge No. 214 I. O. O. F. v. Klein, 
115 Tl. 177;.3° NEV 222,256) AmR 133; 


91 Conn. 
Parish, 34 App. 


March v. Mayers, 85 Ill. 177; Gage v.. 


Rohrbach, 56 Ill. 262; Hayes v. Cald- 
well, 10 Ill. 33; Pringle v. James, 109 
Ill. A. 100; Kinne y. Schumacher, 65 


Ill, A. 342; Mowatt v. Cole, 59 Ill. A.. 


845; Chicago Title, etc., Co. v. Chi- 
cago, etc., R., Co., 58 Ill. A. 388; Ma- 
rine Bank Co. v. Mallers, 58 Ill. A. 
232; Horner v. Horner, 37 Ill. A. 199; 
Avery v. Swords, 28 Ill. A. 202; Ives 
vii Hualce,) 17 Tl. A.{ 30: 

Ind.—Mak-Saw-Ba Club vy. Coffin, 
169 Ind. 204, 82 NE 461. 

Ky. —Duft v. Rose, 151 Ky. 96, 151 
SW 22. 

Md.—Waring v. Turton, 44 Md. 535; 
Barth v. Rosenfeld, 36 Md. 604, 


ei v. Johnson, 7 Allen 
Mich.—Hews v. Hews, 145. Mich. 


247, 108 NW 694. 

Minn. —Weiser v. St, Paul, 86 Minn, 
26, 90 NW 8. See O’Hara v. Western 
Mortg. Loan Co., 147 Minn. 417, 180 
NW 701 (construing Gen. St. [1913] 
§ 7786). a 


Miss.—Pattison vy. 
Mo.—Reed v. Nicholson, 93 Mo. A. 


Josselyn, 
Miss. 373. 


9. 
Nebr.—Godfrey v. Cunningham, 77. 
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Nebr. 462, 109 NW 765; Huffman v. 
Rhodes, 72 Nebr. 57, 100 NW 159. 

N. Y.—Bellmont v. Erie R. Co., 52 
Barb. 637. 

N. C.—Welch vy. Kingsland, 89 N. C. 
Gon 

Porto Rico.—Gandia v. Texidor, 26 
Porto Rico 36. 

S. C.—Williams v. Connor, 14 S. C. 
$21; Tindal v. Tindal, 1S. C. 111. 

Wash.—Greene_ v. Williams, 13 
Wash. 674,743 ) P2938. eal Code 
Annot. [1891] § 1393, which confers 
the authority in express terms). 

W. Va.—Vance v. Ravenswood., etc., 
R. Co., 58 W. Va. 338, 44 SE 461. 

76. I1l.—Culver v. Cougle, 165 Ill. 
417, 46 NE 242; Union Nat. Bank v. 
Doane, 140 Ill. 193, 29 NE 906; Camp- 
bell v. Powers, 139 Ill. 128, 28 NE 
1062; Ford v. Ford,:117 Ill. A. 502; 
Mowatt v. Cole, 59 Ill. A. 345. 

Ind.—H. C. Smith Coal Co. v. Fin- 
ley, 190 Ind, 481, 181 NE 5; Mak-Saw- 


Ba Club v. Coffin, 169 Ind. 204, 82 
NE 461. 

Md.—Barth v. Rosenfeld, 36 Md. 
604. 

Mass.—Park y. Johnson, 7 Allen 
378. 


Mich.—Hews v. Hews, 145 Mich. 
247, 108 NW 694. 

Mo.—Reed y. Nicholson, 93 Mo. A. 
29. 

S. C.—Peeples v. Mims, 64 S. C. 226, 
Ce 155; Tindal v. Tindal, LSC. 

11 

W. Va.—Vance v. Ravenswood., etc., 
R. Co., 58 W. Va. 338, 44 SE 461. 

Eng.—Reg. v. Hearts of Oak 
Friendly Soc., 14 L. T. Rep. N. S. 360. 

[a] Effect of appeal.—The county 
court has no power to set aside its 
order after it has been affirmed on 
appeal. Matter of Folts St., 29 App. 
Div. 69, 51 NYS 390. 

[b] In Arkansas the county court 
may entertain at a subsequent term 
a petition to set aside void orders re- 
lating to the removal of the county 
seat. Walsh v. Hampton, 96 Ark. 427, 
132 SW 214. 

{c] In Nebraska (1) an interlocu- 
tory order or ruling may be vacated 
at a subsequent term by the same 
court without compliance with Cob- 
bey St. Annot. (1903) § 1612 et seq, 
relating to the vacation. and ‘modifi- 
cation of judgments.and final orders 
ata term subsequent to that in which 
rendered. Godfrey v. Cunningham, 
77 Nebr. 462, 109 NW 765. (2) An or- 
der may be set aside at subsequent 
term if the case has not been finally 
disposed of. Follmer v. State, 94 
Nebr. 217, 142 NW 908, AnnCasi914D 
151 (referring to Marvin v. Weider, 
31 Nebr. 774, 48 NW 825 as over- 
ruled). 

77. See Judgments § 437. 

78. See Judgments § 437. 

79. U. S.—Born vy. Schneider, 128 
Fed. 179. 

Ga.—McCandless v. Conley, 115 Ga. 
48, 41. SH 256; Fisher v. Savannah 
Guano Co., 97 Ga. 473, 25 SE 477. 

Hawaii.—vU. S. v. Ching Kim Hee, 3 
Hawaii Fed. 556. 

Ill.— Merrifield v. Western Cottage 
Piano, etc., Co., 149 Tll. A. 1, 6; Green- 
berg v. Peo., 129 PAS 566; Krieger 
v. Krieger, {21 CAT de 

Ky.—Turner v. Johnson, 35 SW: 923, 
18 KyL 202; Com. v. Sherritt, 3 Ky. 
Op. 421; Albritton ive Thornton, 2 Ky. 
Op. 54. 

Md.—In re Young, 3 Md. Ch. 461. 

Mo.—State v. Fort, 178 Mo. 518, 77 
SW 741. 

Okl.—MecNac v. Kinch, 113 Okl. 59, 
238 P 424; McNac v., Chapman, 101 
Okl. 121, 223 P 350. 


|p 


hand, under the common-law rule that jurisdiction 
ceases with the expiration of the term,’’ final orders, 
like final judgments,’* cannot be amended, modified, 
or vacated after the expiration of the term’? except 
under permissory statutes*® whose terms*! must be 
at least substantially complied with,*? or where the 


Or.—Wade v. Wade, 92 Or. 642, 176 
925178 eR 7995182) fey 13 GF at) Ade, 
11438; MacMahon vy. Hull, 63 Or. 133, 
119 P 348, 124 P 474, 126 P 3. 

Porto Rico.—Laborde v. Ubarri, 6 
Porto Rico Fed. 89 

S. C—Cummings v. Wingo, 31 S. 
C. 427, 10 SE 107; Bomar v. Ashe- 
ville, ‘ete: Ry Con2380) S.C. 450 9S 
512; McKellar v. Parker, 29 S. C. 237, 
7 SE 295; Burke vy. Dillingham, 42 
S. C. L.. 256; Fonville v. Richey, 31 
Ss. C. L. 10; McCollum v. Massey, 18 
Soa la aOUGs 

Tenn.—Shaw v. Shaw, 
360, 277 SW 898. 

Va.—Brown v. Carolina, etce., R. Co., 
116 Va. 597, 88 SE 981. 

Wash.—Coyle v.- Seattle Electric 
Co., 31 Wash. 181, 71 P 733; Burn- 
ham v. Spokane Mercantile Co., 18 
Wash. 207, 51 P 368. 

CO aly Beg doit: v. Pickel, 30 Wis. 

Wyo.—Parrott v. Uinta Third Ju- 
dicial Dist. Ct., 20 Wyo. 494, 126 P 
45; Reid v. Fillmore, 12 Wyo. 72, 73 
P 849. 

Std She. well established that, 
after the term has ended, all final... 
[orders] and decrees of the court 
pass beyond its control unless steps 
be taken during the term, by motion 
or otherwise, to set aside, modify, or 
correct them.” Carey Co. v. Vickers, 
38 Okl.’ 643, 648, 134 P 851 [quot 
MecNac v. Chapman, 101 Okl. 121, 123, 
223 P 350]. 

[a] Rule applied.—W here the 
court corrected nunc pro tune an in- 
advertently erroneous return of pub- 
lished notice and so validated the 
default decree, it was without power 
to vacate it at a term subsequent to 
that in which the order was made. 
Wade v. Wade, 92 Or. 642, 176 P 192, 
L782 T7091 S20 Pat36) 7 Ades e Se 

[b] Although the court in which 
a case was tried is a continuous one, 
where sixty days constitute a term, 
the court loses control of its order 
after the expiration of the term at 
which it was made. Bailey v. Ren- 
nert, 213 Ky. 262, 280 SW 1108. 

{c] An adjudication in bank- 
ruptcy, however, since there are no 
terms of court in bankruptcy, may 
be vacated after expiration of term 
wherein it was entered. In re Roch- 
ester Sanitarium, etc., Co., 222 Fed. 
22, 137°-CCA 560. 

{d] Im New York ‘as the Appel- 
late Term is always in session for 
the purpose of hearing motions, per- 
haps the doctrine of stare decisis 
should not be strictly invoked, and 
if it is obvious that a former term 
has committed error it is the right 
and the duty of a subsequent term to 
correct it.” In re Fred, 151 NYS 229, 
230. 

80. Minn.—Weiser v. St. Paul, 86 
Minn. 26, 90 NW 8; Beckett v. North- 
western Masonic Aid Assoc., 67 Minn. 
298, 69 NW 923. 

Nebr.—Huffman v. Rhodes, 172 
Nebr. 57, 100:NW 159. 

Oh.—Potter v. Jennman, 4 OhS&CP 
444, 4 OhNP 78. 

Okl.—Hawkins v. Hawkins, 52 Okl. 
786, 153 P 844, 

Tenn.—Shaw v. Shaw, 152 Tenn. 
360, 277 SW 898. 

Wyo.—Parrott v. Uinta Third Ju- 
dicial Dist. Ct., 20 Wyo. 494, 126-P 45. 

See also Judgments § 445. 


152 Tenn. 


81. See statutory provisions. 
82. Potter v. Jennman, 4 OhS&CP 
444, 4 OhNP 78 (Rey. St. [1894] 


§§ 5354-5365); Hawkins v. Hawkins, 
52 Okl. 786, 153 P 844 (Rev. L. [1910] . 
§ 5267); Shaw v. Shaw, 152 Tenn. 360, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 245-246] 


power was reserved in the order itself,°? or where 
proceedings were seasonably begun and continued to 
the subsequent term,** the remedy available in such ° 
a case, if any,’ being by appeal, new trial, or other 
mode specially provided by statute ;*° but exceptions 
to the rule have been recognized in the case of eleri- 
eal errors, inaccuracies, and misprisions,*® and void 
orders®’ or orders based on fraud, accident, or mis- 
take®* which, as has been stated, may generally be 


277 SW 898; Parrott v. Uinta Third 
Judicial Dist. Ct., 20 Wyo. 494, 126 P 
45 (Comp. St. [1910] §§ 4650, 4654). 

[a] “Apparent on the face of the 
record.’”—Shaw v. Shaw, 162 Tenn. 
360, 277 SW 898. 

[b] “Unavoidable casualty or mis- 
fortune.”—Parrott v. Uinta Third Ju- 
dicial Dist. Ct., 20 Wyo. 494, 126 P 45. 

83. See Judgments § 440. 

84. Mitchell v. Greely, 174 Mo. A. 


250, 156 SW. 754; St. Louis, ete, R. 
Co. v. Lowrey, 61 OkI. 126, 160 P 
716. See Seiter v. Mowe, 182 Ill. 351, 


55 NE 526 (the court may vacate its 
Own order at the next ensuing term, 
where the motion for that purpose is 
filed during the same term at which 
the order was made, and the motion 
is continued by operation of law). 
See also Judgments § 437. 

85. See Judgments § 437. See also 
Appeal and Error § 256 et seq; New 
Trial [29 Cye 707]. 

“After the ending of the term at 
which they were rendered or entered 
of record, errors in judgments, de- 
ecrees, and other orders of the court 
can only be corrected by such pro- 
ceeding, by a writ of error or ap- 
peal as may be allowed in a court 
which by law can review the deci- 
sion.” Bronson v. Schulten, 104 U.S. 
410, 415, 26 L, ed! 997 [quot Alabama 
Hotel Co. v. J. L. Mott Iron Works, 
86 Fla. 608, 98 S 825]. 

: [a] In Maryland an order would 
be considered as enrolled after a term 
had intervened since it was made, and 
therefore it could be revoked only 
on a bill of review for error apparent, 
or because of new matter discovered, 
and not by petition. In re Young, 3 
Md. Ch. 461. 

86. Hegeler v. Henckell, 27 Cal. 
491; Pisa v. Rezek, 206 Ill. 344, 346, 
69 NE 67; National City Bank v. New 
York Gold Exch. Bank, 97 N. Y. 645; 
Kelly v. Chicago, etc., R. Co., 70 Wis. 
335, 35 NW 538. See also Judgments 

437. 

’ “It is only the correction of mat- 
ters of form, clerical errors or mat- 
ters quite of course that may be had 
on mere motion, after the close of 
the term.” Pisa v. Rezek, supra. 

[a] Im Iowa Code § 244 gives 
power to alter entries even if made 
and signed at a previous term, In or- 
der to correct ‘‘an evident mistake,” 
and § 243 provides that the court may 
amend an entry at any time during 
the term “or before it is signed by 
the judge,’ and hence there is power 
in such cases to amend an order made 
at a previous term, especially where 
it does not appear that the order was 
ever signed. Keokuk vy. Schultz, 188 
Iowa 937, 176 NW 946. 

{[b] After appeal.—(1) The su- 
preme court in New York has power 
to make its record declare the truth 
as to its judgment, notwithstanding 
an appeal to the court of appeals. 
The record of the decision of the gen- 
éral term after appeal continues so 
far under its control that it may be 
amended to conform to the decision 
actually made. National City Bank 
v. New York Gold Exch. Bank, 97 
N. Y. 645 [dist Hamlin v. Sears, 82 
N. Y.. 327]; Guernsey v. Miller, 80 
N. Y. 181; Buckingham v. Dickinson, 
54 N. Y. 682. (2) In Wisconsin the 
circuit court has jurisdiction to cor- 
rect an order made by it so as to 
make it correspond with the order as 
announced, even after an appeal has 
been taken therefrom and a return 
has been made to the supreme court. 
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ployed for the 


Kelly v. Chicago, ete., R. Co., 70 Wis. 
335, 35 NW 538. i 

Amendment of court records gen- 
erally see Courts §§ 395-403. 

87. Mears Slayton Lumber Co. y. 
District) Councilh'CsnUs LB: nCe ae GT 56 
Ill, A. 327; Krieger v. Krieger, 121 
Ill. A. 11; Peterson v. Metropolitan 
Nat. Bank, 88 Ill. A. 190. See Judg- 
ments § 439. 

88. Born v. Schneider, 128 Fed. 
178; Anderson v. Patty, 168 Ill. A. 151. 
89.. See supra § 242. 
$0. Ruland v. Tuthill, 187 App. 
Div. 314, 175 NYS 467; Butterfield v. 

Bennett, 8 NYS 910. 

[a] Where an order correctly ex- 
presses the decision (1) of the court 
and correctly recites the papers upon 
which it was based, the order is not 
subject to resettlement. Blooming- 
dale v. Steubing, 10 Misc. 229, 30 NYS 
1056; Butterfield v. Bennett, 8 NYS 
910. (2) The proper remedy in such 
a case, it has been said, is an “appli- 
cation for a rehearing on additional 
facts.” Butterfield v. Bennett, supra. 
Rehearing see supra §§ 160-171. 

[b] In Ontario, where an order 
correctly sets out what the court 
did actually decide and intend to de- 
cide, there is no power in the court 
to vary the order upon motion after 
the order. has been formally issued, 
but on appeal, although the unau- 
thorized varying order will be set 
aside, the divisional court has power 
to make the order which should have 
been made in the first instance. 
Broom. v. Pepall,:23 Ont. L. 630, 2 
OntWN 1104, 19 OntWR 262. 

91. Schmidt v. New York El. R. 
Co., 2, App. Div. 481, 37 NYS 1100; 
Wingrove v. German Sav. Bank, 2 
App. Div. 479, 480, 37 NYS 1092; 
Boyle v. Municipal Gas Co., 96 Misc. 
578, 161 NYS 991; Owens v. Upham, 
39 N. B.- 281; Broom: vy, Pepall, »23 
L. 630, 2 OntWN 1104, 19 Ont 


is difficult to see upon what 
theory or basis the court could 
amend an order made at a previous 
court held by another judge in the 
manner attempted to be done here. 
No such relief appears to have been 
asked for by the original order, and 
the judge granting the original mo- 
tion is made to decide a question 
which never was presented to him. 
While it may be true that an order 
may be amended to conform to a de- 
cision, it is somewhat difficult to un- 
derstand how an order can be amend- 
ed so as to make the court rule upon 
a question which has never’ been 
presented to it.” Wingrove v. Ger- 
man Sav. Bank, supra, 

[a] A fortiori, a court cannot 
amend an order made at a previous 
court, held by another judge, in re- 
spect of a question which was never 
presented to him. Wingrove v. Ger- 
man Sav. Bank, 2 App. Div. 479, 37 
NYS 1092. 

{[b] Court cannot make a new or- 
der in the guise of a resettled order 
containing provisions not requested 
upon the original motion. Skeele 
Coal Co. v. Baker, 167 App. Div. 920 
mem, 152 NYS 325. 

[ce] Municipal court was without 
power on April 17, 1917, to make an 
order amending nunc pro tunc an- 
other order entered May 9, 1916, it 
being in substance a new decision, 
unauthorized because entered months 
after the case had been submitted. 
Shames v. Barrett, 166 NYS 756 [aff 
167 NYS 1126] (apart from other con- 


made at any time.®? 
[§ 246] 3. Basis or Grounds. 
or resettlement is not a proper method to be em- 


[42 C.5.] 547 


While amendment 


purpose of materially changing, 


enlarging, or restricting an order,®® or to pass. upon 
a question that was not actually presented to it, or 
as to which no ruling was made,®! it is a proper 
procedure to correct or clarify an order actually 
made so as to make it speak the truth.°? 


The entry 


siderations the order was unauthor- 
ized because “it was rendered months 
after the case had been submitted’’). 

Ric DeLancey, v. Piepgras, 141 N. 

88, 35 NE 1089; Ruland v. Tuthill, 
is7 App. Div. 314, 175 NYS’ 467; So- 
ciété Anonyme des Glaces Nationales 
Belges v. Kahn, 126 App. Div. 834, 
110 NYS 980; Wollowitz v. New York 


City R. Co., 116 App. Div. 361, 101 
NYS 8380; Raymond v. Tiffany, 115 
App. Div. 350, 100 NYS 807; Win- 


grove v. German Sav. Bank, 2 App. 
Div.) 479, «3% NYS» 10925 Wi Si hite 
Ins. Co. v. Jordan, 46 Hun 201, 11 
NYSt 488, 21 AbbNCas 330; Robinson 
v.' Barton Local Bd., 21 .Ch. D. 621; 


General Share, etc, Co. v. Wetley 
Brick, -etc., Co., 20 CheabD: 130: 
[a] Preventing undue advantage. 


—Where a party obtains an undue 
advantage by using an order of the 
court for a purpose contrary to its 
spirit and intention, which purpose 
could and would have been guarded 
against had it been disclosed when 
the order was made, the court has 
power to deprive him of this advan- 
tage by modifying or amending it or 
by granting a new order to correct 
the abuse. De Lancey v. Piepgras, 
141 N. Y. 88, 35 NE 1089. 

[b] Supplying matters omitted.— 
Upon motion by plaintiff for an in- 
spection of books and papers, defend- 
ant raised. certain preliminary objec- 
tions based upon the alleged insuffi- 
ciency of the moving papers. The 
court, after considerable argument, 
overruled such objections and grant- 
ed the motion. The objections were 
not recited in the order granting the 
motion. A resettlement of the order 
by the insertion therein of the pre- 
liminary objections should have been 
granted, because, if defendant should 
appeal, he would be unable to have 
such objections considered, unless it 
appeared from the order that they 
were duly taken at the proper time. 
Société Anonyme des Glaces Natio- 
nales Belges v. Kahn, 126 App. Div. 
834, 110 NYS 980. 

[c] Resettlement for appeal.—(1) 
An order should be resettled by the 
insertion of preliminary objections 
which must appear in order to have 
them considered -on appeal. Société 
Anonyme des Glaces Nationales Bel- 
ges v. Kahn, 126 App. Div. 834, 110 
NYS 980. (2) A litigant cannot be 
deprived of his right to appeal by the 
arbitrary refusal of .the court to re- 
settle its order so as to show the fact 
that it was not made upon his de- 
fault or consent. Wollowitz v. New 
York City R. Co., 116 App. Div. 361, 
101 NYS 830; Raymond Vv. Tiffany, 
115 App. Div. 350, 100 NYS 807. (3) 
On a motion to resettle an order al- 
lowing an amendment to the com- 
plaint by adding the statement that 
counsel for defendant appeared in op- 
position to the amendment, the coun- 
sel by affidavit averred that he ap- 
peared on the call of the motion, and 
opposed it in open ‘court, and sub- 
mitted a memorandum in opposition 
to the justice then presiding. Grant- 
ing of the motion for resettlement 
was proper so as to make the order 
appealable by showing that it was 
not entered on default. Wollowitz v. 
New York City R. Co., supra. (4) De- 
fendant H served a ‘copy of his an- 
Swer on the attorneys for defendant 
JT. and others, which was returned; 
thereupon, a motion was made to 
compel them to accept it, which the 
court granted, on payment of costs, 


548 [42 C.J.] 


in wrong form of an order does not deprive the court 
of power to amend or resettle the order, or to enter 


a fresh order in proper form.®? 


An order will not be vacated ordinarily in the 
absence of new facts or reasons,°®? unless such objec- 
tions could not have been urged against the original 
order by reason of mistake, surprise, or excusable 
neglect ;°° if the order was right at the time it was 
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made, the court will not rescind it in consequence 


and directed settlement of the order 
on notice. Both sides submitted an 
order for settlement. The order sub- 
mitted by H was not signed, but that 
presented by the attorneys for de- 
fendants T and others was signed and 
entered, reciting that it was made 
on motion of the attorney for defend- 
ant H. H, desiring to appeal from 
so much of the order as imposed 
costs, was entitled to have the order 
resettled so as to recite that it was 
entered at the instance of the other 
defendants, and not at his request. 
Raymond v. Tiffany, supra. 


93. Cal.—Hegeler v. Henckell, 27 
Cal. 491. 
Ga.—Wallace v. State, 34 Ga. A. 


281, 129 SE 299. 

Ill.—Goodykoontz v. Kelly, 185 Ill. 
A. 165. 

N. Y.—Smith v. Rathbun, 88 N. Y. 
660; U. S. Life Ins. Co. v. Jordan, 
46 Hun 201, 11 NYSt 488, 21 AbbN 
Cas 330. 

Eng.—Brocks v. Weston, 8 Moore 
@ P2871. BCLs b30 j 

[a] Mistake of clerk in drawing 
up a rule (1) may be amended on ap- 
plication to the court (Hegeler v. 
Henckell, 27 Cal. 491), (2) or the rule 
may be discharged and vacated (Peo. 
Vea iuntisn 113 ,Cal. 2 68¢ic4o7ee | 180; 
Brooks v. Weston, 8 Moore C. P. 87, 
17 ECL 537). (3) Where an order 
of court showed that defendants’ mo- 
tion to vacate a judgment was strick- 
en out on “defendants’’”?’ motion and 
that “plaintiff” excepted, it was. held 
that the order might be corrected by 
the trial court where there was an 
erroneous transposition of the names 
of the parties resulting from a cleri- 


cal error. Goodykoontz v. Kelly, 185 
Tk» Aw 165. fi 
{[b] Signature.—As a judge of the 


superior court may by amendment 
add to his official signature letters 
descriptive of his office where a rule 
nisi was issued, signed by L, “J. C. 

O.,’? and made returnable to the 
superior court .of the southwestern 
circuit, a judge may _ thereafter 
amend by striking the letters “J. C. 

. O.” and inserting in lieu thereof 
the words “Judge of Superior Court 
of Southwestern Circuit.”” Wallace 
v. State, 34 Ga. A: 281, 129 SH 299. 

[c] Wrong caption.—(1) A judge’s 
order, with an erroneous caption and 
notice to enter, is not void, but may 
be amended to comply with the actual 
fact. Aiken v. Aiken, 96 Misc. 561, 
160 NYS 876. (2) An order in the 
caption of which defendant’s chris- 
tian name was erroneously stated 
may be amended. Peo. v. Tarbell, 17 
HowPr (N. Y.) 120. 

94. Ill.—Roby v. Title Guarantee, 
etc., Co., 166 Ill. 336, 46 NE 1110. 

N. C.—Long v. Cole, 74 N. C. 267. 

Wash.—Greene vy, Williams, 13 
Wash. 674, 43 P 938. 

Wis.—Below v. Robbins, 76° Wis. 
600, 45 NW 416, 20 AmSR 89, 8 LRA 
467. 

BPng.—Dillamore vy. Capon, 1 Bing. 
398, 8 ECL 565, 130 Reprint 157. 

[a] Rule applied.—(1) Orders en- 
tered after the decision of motions 
will not be set aside to try new is- 
sues then raised for the first time. 
Below v. Robbins, 76 Wis. 600, 45 NW 
416, 20 AmSR 89, 8 LRA 467. (2) 
The court will not rescind a rule on 
the ground that at the time of the 
argument the parties omitted to state 
a clause of a particular statute which 


might have affected the decision. Dil- 
lamore v. Capon, 1 Bing. 398, 8 ECL 
565, 130 Reprint 157. 

95. Long v. Cole, 74 N. C. 267 (the 
court made an order for judgment, 
at midnight, during the absence of an 
adverse party who had no notice that 
the court was in session; it was held 
that such order might be opened upon 
the ground of surprise or excusable 
neglect). 

[a] The test of whether a motion 
to open an order should be granted 
is: Have the parties making the mo- 
tion shown any material facts which 
were not presented to the court upon 
the previous motion? and if they 
have, were they, so far as matters 
then existed, prevented from bring- 
ing them to the notice of the judge 
by “mistake, inadvertence, surprise, 
er excusable neglect?’ Belmont v. 
rie R. Co:,'52 Barb. (CN ¥2) 637) 

96. Borradaile v. Nelson, 14 C. B. 
655, 78 HCL 655, 139 Reprint: 269. 


97. Peeling v. Peeling, 161 NYS 
963. See also supra § 209. 

98. See cases infra this note. 

[a] Noncompliance with terms of 


a conditional order 
vacating the order. Blumenthal v. 
Kurth, 22 Mo. 173. But see Bayntun 
Vv. Bayntuny 1 @Bi NeS5 220) 87 Ch 
219, 140 Reprint 92 (where the rule 
was not applied). 

{b] Nonconformity to decision is 
ground for vacating the order or 
amending it so as to make it conform, 
Hunt v. Wallis, 6 Paige (N. Y.) 371. 

[c] Order staying proceedings.— 
Application may be made by motion 
to vacate an order to stay proceed- 
ings, although the motion requires 
an examination into the merits of 
the case. Case v. Turner, 2 Wend. 
«N. Y.)' 627. : 

99. Cal.—Wunderlin vy. 
ho, Calroail 7 “Paz 13), 

D. C.—Anderson 13 
Dr Cal: 

Ga.—Fisher v. Savannah Guano 
Co., 97 Ga. 473, 25 SE 477; Wallace v. 
State, 34 Ga. A. 281, 129 SE 299. 


is ground for 


Cadogan, 


v. Smith, 


Pee regrets Wal MOSS 00 aol a0 11, aA 
Ind.—Hunt  v. Listenberger, 14 


Ind. A. 320, 42 NE 240, 964. 
Ky.—Worthington Vv 
Waterfield Co., 


is Brooks- 
49 SW 450, 20 KyL 


1432. 

Me.—Bergeron’s App., 98 Me. 415, 
57 A 584. 
seca on ae v. Rosenfeld, 36 Md. 


N. Y.—Matter of Blackwell, 48 App. 
Div. 230, 62 NYS 793; Libby v. Rose- 
krans, 55 Barb. 202; Belmont v. Erie 


R. Co., 52 Barb. 637; American Ho- 
siery Co. v. Riley, 12: AbbNCas- 329 
[app dism 92 N. Y. 650]; Gould v. 


Root, 4 Hill 554. 
N. C.—Deaver v. Jones, 114 N. C. 
649, 19 SE 637; Long y. Cole, 74 N.C. 


267. 
Or.—Stites v. McGee, 37 Or. 574, 
Columbia Water 


61 P°1129. 

Ss. C.—State v. 
Power Co.,-90 S.C. 568) 74 Sm 26; 
Dunton vy. Harper, 64 S.' C. 338;) 42 


SE 153. 
Wash.—Coyle v. Seattle Electric 
‘Cos 81 Wash, 1380) Wi Pes 


Wis.—Servatius y. Pickel, 30 Wis. 
507. 

Eng.— Wilding v. Sanderson, [1897] 
2 Ch. 584; Mullins v. Howell, 11 Ch. 
D. 763; Oldershaw vy. King, 26 L. J. 
Exch. 384; Brooks v. Weston, 8 Moore 


[§ 246 


of the occurrence of subsequent events,°* or of a 
recital in the order of an erroneous reason for it.°” 
Particular grounds. 
amending, modifying, or vacating orders®® the more 
usual are: Improvidence, mistake, or inadvertence 
in making them; fraud or artifice in their procure- 
ment;! irregularities in the proceedings upon which 
they were founded,? such as noncomphance with 


Among other grounds for 


CHEAT 877 Li) HCL site 

Man.—Grant v. McKee, 11 Man. 145. 

[a] Rule applied.— Where, on 
granting a motion to vacate a judg- 
ment agairst defendant, defendant’s 
attorney presented to the justice an 
order vacating it, which order was 
entered and filed, and plaintiff’s attor- 
ney, without knowledge that an order 
had already been signed, also pre- 
sented an order, which was entered 
and filed, the correct course was to 
move to vacate the order entered by 
mistake, and not for the justice to 
destroy one of the orders, although 
he believed that both parties were 
represented and that tacit consent 
was given to his act. Hill v. Muller, 
56 Mise. 437, 107 NYS 1. 

[b] An order prematurely made 
through inadvertence, as before the 
final submission of the motion, may 
be vacated by the court upon its 
ove motion. Hall y. Polack, 42 Cal. 

[c] Order reversing a judgment 
and dismissing complaint may be 
amended so as to order a new trial. 
Giles v. Austin, 34 N. Y¥. Super. 540. 

{d] Order for change of venue.— 
A court may modify an order chang- 
ing the place of trial at the same 
term by directing it to be sent to a 
different county. Servatius v. Pickel, 
30 Wis. 507. 

{e] Order was not improvidently 
granted, where it appeared that it - 
was made upon unfounded allega- 
tions of fact which, had they been 
true, would have _ sustained it. 
ions v. Downes, 2 NYWklyDig 


Entry in wrong form see supra text 
and note 93. 

1. U. S.—Born v. Schneider, 128 
Fed. 179. 

Cal.—Page v. Page, 77 Cal. 83, 19 
122 SESE 

Fla.—Alabama Hotel Co. v. J. L. 
Mot Iron Works, 86 Fla. 608, 98 S 

oO. 

Ill.—McDonald v. Peo., 222 Tl. 325, 

NE 609; Anderson v. Patty, 168 
TES Ate Tbe 

Ky.—Faust v. Louisville Trust Co., 
192 FR 3232 |S Wie bse Karneguss 
Black, 185 Ky. 410, 215 SW 191. 

SEP fiat woe Vo Place,” Harr 

Mo.—Case v. Smith, 215 Mo. A. 621, 
257 SW 148. 

Mont.—State v. Silver Bow County 
Second Judicial Dist. Ct., 32 Mont. 
20 2 U9n Pe 41.0% 

N.. Y.—Hackley v. Draper, 60 N. Y. 
88; Gould v. Root, 4 Hill 554, 

N. C.—Deaver vy. Jones, 114 N. C. 
649, 10 SE 637. 

Okl.—Wray v. Howard, 79 Okl. 223, 
192 P 584; McIntosh v. Holtgrave, 79 
Okl. 63, 191 P 739; Balbridge v. Smith, 
76 Okl. 36, 184 P 153; Tracy v. Tracy, 


WOO Ry GT Lod. Ra R ies 

Wis.—Baker v. Baker, 51 Wis. 538, 
8 NW 289; In re Fisher, 15 Wis. 511. 
- Wing.—Rex v. Page, 2 Ld. Ken. 272, 


96 Reprint 1180. 

Man.—Grant v. McKee, 11 Man. 145. 

[a] Suppression of material facts 
in obtaining an ex parte order 1s 
ground for vacating such. order. 
Morehouse v. Yeager, 41 N. Y. Super. 
306; Atkin v. Moran, Ir. R. 6 Eq. 79. 

2. Cal.—Coburn v. Pacific Lumber, 
ete, 'Co,,, 46. Cal. (3. 

N. Y.—Gould v. Root, 4 Hill 554; 
Osgood y. Joslin, 3 Paige 195; John- 
ston v. Bloomer, 3 Edw. 328. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page-and note number. 


§§ 246-247] 


statutes ox rules of court,? including a want or in- 
sufficiency of notice,? or want of jurisdiction to 


grant the order.*% 


[§ 247] 4. Proceedings for—a. In General. 
application to amend an order is an auxiliary, not 
An order, 
larly entered, can be modified or vacated. by the trial 
court only in the manner prescribed by statute.® 
The procedure prescribed by statute for the amend- 
ment, modification, or vacation of orders’ should be 
And in general it may be said that the 
same formalities are requisite to confer jurisdiction 


an independent, proceeding.® 


followed £ 


N. C.—Long v. Cole, 74 N. C. 267. 

S. G.—State_ van barker, Wes. 235. 

Wis.—Baker v. Baker, 51 Wis. 538, 
8 NW 289; In‘re Fisher, 15 Wis. 511. 

Man.—Re Election, 4 Man. 328. 

N. B.—Re Reardon, etc., R. Co., 42 
N. B. 244, 28 DomLR 910. 

3. Cal.—San Jose v. Fulton, 45 Cal. 
316. 

N. Y.—Mitchell v. Greene, 121 App. 
Div. 677, 106. NYS _449;---Curtis. v. 
Greene, 28 Hun 294; Schermernorn v. 
Owens, 29 Misc. 674, 62 NYS 763; 
Ross v. Wigg, 6 NYCivProc 268 note 
{aff 34 Hun 192]- 
ee C.—Clayton y. Jones, 68 N. C. 

‘hs 

S. -C.—State v. Parker, 7 S. C. 235. 

Wis.—Hungerford v. Cushing, 2 
Wis. 416. 

N. B.—Re Reardon, ete., R. Co., 42 
N. B. 244, 20 DomLR 910. 

Ont.—Joss v. Fairgrieve, 32 Ont. L. 
117, 7 OntWN 184 [dism app 6 Ont 
WN 640, 26 OntWR 685, 6 OntWN 
401]. 

Sask.—Jackson v. Canadian Pac. R. 
@os, 4: Sask: 44.784. 

{a] Insufficiency of affidavits: (1) 
is a sufficient ground. In re Gris- 
wold,-13.Barb.. (N.. Y.) 412:.. (2) It 
is. discretionary with the court 
whether or not to vacate an order of 
arrest for noncompliance with a rule 
of court requiring affidavits for Such 
an order to specify whether or not 
any previous application had been 
made for such order. Ross v. Wiggs, 
6 NYCivProc 268 note [aff 34 Hun 
192]. 

{[b] Failure to decide a motion 
within twenty days as required by 
statute is not ground for vacating an 
order made after that time, as the 
statute is directory and not manaa- 
tory. The proper remedy is by man- 
damus to the judge. Hupfel v. Sche- 
mig, 34 N. Y. Super. 476. See Man- 
damus § 86. 

4. Cal.—Coburn v. Pacific Lumber, 
etc., Co., 46 Cal. 31; San Jose v. Ful- 
ton, 45 Cal. 316. 

N. Y.—Matter of Atterbury, 179 
App. Div. 648, 167 NYS 88 [rev on 
other grounds 222 N.Y. 355, 118 NE 
858]; Goldreyer v. Foley, 154 App. 
Div. 584, 139 NYS 190; Felts v. Mar- 
tin, 20 App. Div. 60, 46 NYS 741; 
precy v. Lovell, 29 Misc. 775, 61 NYS 
04. 

N. C.—State v. Johnson, 109 N. GC 
rick 13 SE 843; Blue v. Blue, 79 N. C. 


S. C.—State v. Parker, 7 S. C. 235. 

Wis.—Hungerford v. Cushing, 2 
Wis. 416. 

N. B.—Re Reardon, etc., R. Co., 42 
N. B. 244, 20 DomLR 910; 

Ont.—Joss v. Fairgrieve, 32 Ont. L. 
117, 7 OntWN 184 [dism app 6 Ont 
WN 640, 26 OntWR 685, 6 OntWN 
401]. 

Sask.—Jackson v. Canadian. Pac. 
Co, Usaskail: 84: 

[a] Even sua sponte order made 
without notice to one _ prejudiced 
thereby may be set aside. State v. 
Parker,) GS.1C; 235: 

{b] No prejudice resulting.—Hven 
where notice of motion is required 
the order may be allowed to stand if 
it is made to appear upon the motion 
to vacate it that the adverse party 
was in nowise prejudiced. Matter 
of Salmon, 34 Misc. 251, 67 NYS 215. 
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} upon a judge or court to amend or correct an order 
previously granted in a matter in litigation as would 


be necessary to obtain an order in the first instance.® 


An 


once regu- 


See Re Election, 4 Man. 328 (mere 
delay in service). 

{c] In Iowa a denial of motion 
to set aside an order is not mvalid 
because of want of notice of the mo- 
tion on which the original order was 
made. Keokuk y. Schultz, 188 Iowa 
937, 176 NW 946. 

ay. U. S.—New Orleans, ete., Mail 
Co. v. Fernandez, 12 Wall. 130, 20 L. 
ed. 249, 

Cal.—Luckenbach vy. Krempel, 188 
Cal. 175, 204 P 591; In re Dahnke, 
64 Cal. A. Be e744 Pp 381. 

Ida. Ere v. Morgan, 11 Ida. 572, 
Siotheee oD) 

Ill 7 ae Slayton Lumber Co. v. 
District. Council w@nsUne baie. de LbG 
Ill. A. 327; Krieger v. Krieger, 121 
il. A. 11; Peterson v. Metropolitan 
Nat. Bank, Set A190; 

Mo. —Sstate v. Fort, 178 Mo. 518, 77 
SW 741. 

Mont.—State v. Broadwater County 
Fourteenth Judicial Dist. Ct., 51 
Mont, 310,152 P 753; 

Nebr.—State v. Graves, 66 Nebr. 17, 


$2 NW 144. 
Nev.—Schultz v. Winter, 7 Nev. 
130. 
Y.—Peo. v. Brown, 103 N, Y. 


N. 

684, 9 NE 327; Kamp v. Kamp, 59 
N. Y. 7S Lisner v. Toplitz, 86 App, 
Div. ‘1, 83 NYS 423 [evteieds 7 ee Na es 
559 mem, 69 NE 1125 mem]; Johnston 
v. Bloomer, 3 Edw. 328. 

N. D.—Forman v. Healey, 11 N. D. 
563, 93 NW 866. 

S. C.—State v. Rice, 67 S. C. 236, 
45 SE 153. 

Wyo.—Reid v. 12 Wyo. 
72, 73 P 849, 

N. B.—In: re Cushing Sulphite 
Fibre Co., Ltd., 38 N. B. 581. 

Sask.—Jackson vy. Canadian Pac. 
R. Co., 1 Sask. L. 84. 

5. Harris v. Tomlinson, 130 Ind. 
426, 30 NE 214; Breeding’s Pet., 75 
Okl. 169; 182 P 899. 

6 Hisenberg v. San Francisco 
Super.. Ct.,. 193.Cal: 675, 226. P 61%. 

7. See statutory provisions, 

[a] In Kentucky Civ. Code Pract. 
§ 333, providing that objections and 
exceptions must be made and taken 
by the party before he will be after- 
ward heard to object to an order or 
ruling of the court, does not apply 
with the safhe force in the trial 
court as on appeal; and so does not 
prevent it, for good reasons, on mo- 
tion seasonably made, setting aside 
an order entered without exception, 
or objection, or even by consent, 
Louisville First Nat. Bank vy. Bickel, 
154 Ky. 11, 156 SW 856. 

[b] In Alberta the practice of the 
chancery division of the high court 
in England as to varying orders has 
been adopted as the most convenient 
practice. Re Grand Trunk Pac. R. 
Go:, 3: ;Altaz o Lu 6b. 

8. BHisenberg v. 


Fillmore, 


San Francisco 


Super: Ct., G93) (Cale ot5,, 226. Po 617. 
See also infra this section; and 
§§ 248-258. 


{a] Consent order can be set aside 
only by an original bill on the ground 
of fraud and mistake. Stites v. Mc- 
Gee, 387 Or. 574, 61 P 1129. 

[b] Mandamus as remedy see 
Mandamus § 113 et seq. See also 
State v. Graves, 66 Nebr. 17, 92 NW 
144 (mandamus will lie when irrep- 
arable injury would otherwise re- 


Where an order is appealable,!° an appeal or a 
motion to vacate are alternative remedies, and gen- 
erally a party may pursue either at his option,'? 
although there is authority to the effect that in 
some cases appeal is the proper, 
preferable, remedy.'” 

Where an order is not appealable,'* the proper 
remedy is an application, made to the trial court 
or judge authorized to entertain it,'* asking for a 


or at least the 


sult). But see Mardian v. Wayne Cir. 
Judge, 118 Mich. 353, 76 NW _ 497 
(mandamus will not lie to compel the 
vacation of an appealable order). 

9. Simmons v. Simmons, 32 Hun 
GNTeYi a Dok 

10. See Appeal and Error § 3284 


11. Chambers v. Morris, 144 Ala. 
626, 39 S375; West Side Bank v. 
Pugsley, 47_ N. Y. 368, 12 AbbPrNS 
28; Pitt v. Davison, 37 Barb. (N. Y.) 
97, 13 AbbPr 129 {rev on _ other 
grounds 37 N. Y. 235]; Swift v. Wylie, 
28 N. ¥. Super. 641; Wilkinson v. Tif- 


‘fany, 4 AbbPr (N. SY) 98; Clopton v. 


Clopton, 10 N. D. 569, 88 NW 562, 
88 AmSR 749. 

[a] Concurrent remedies.—An ap- 
pellant moving to vacate the order 
from which he has appealed is not 
required to withdraw his appeal in 
the meantime, nor will the fact that 
an appeal from the order granted 
on the former motion has been taken 
prevent an application to open such 
order from being entertained. Bel- 
mont v. Erie R. Co., 52 Barb. (N. Y.) 
Oils 

12. San Jose v. Fulton, 45 Cal. 
316; Haskin v. Murray, 29 App. Div. 
376, 51 NYS 545; Lippincott v. West- 
ray, 6 NYCivProc 74; Rondout First 
Nat. Bank v. Hamilton, 50 HowPr 
(N. Y.) 116; Flaherty v. Flaherty, 5 
NYMonthLBul 74; Farrow v. Nevin, 
44 Or, 496, 75 P 711; Re Gimli Elec- 
tion, 23 Man. 678, 14 DomLR 414, 25 
WestLR 677, 5 WestWkly 363 [app 
dism 23 Man. 851, 14 DomLR 863, 26 
WestLR 20, 5 WestWkly 590]. 

“Tt is well settled that where an 
order which is the subject of an ap- 
peal is regularly entered in a cause, 
a party supposing himself to be af- 
fected thereby is not ordinarily at 
liberty to assail it by means of a 
subsequent motion to set it aside, 
but is held to the taking of an appeal 
therefrom within the time limited by 
statute for that purpose.” San Jose 
v. Fulton, 45 Cal. 316, 319. 

{a] Order of another justice.—A 
motion to vacate an order made by 
another justice is improper, the rem- 
edy being by appeal. Haskin v. Mur- 
ray, 29 App. Div. 376, 51 NYS 545. 

{b] Where a court had no right to 
make the order entered for want of 
jurisdiction or other cause, the error 
should be corrected by an appeal di- 
rectly from the order and not by 
motion to resettle. Lippincott v. 
Westray, 6 NYCivProc 74. 

[ec] Where motion to vacate 
amounts to a renewal of the former 
motion for which leave of court is 
required, and leave is refused, it 
would seem that an appeal is the sole 
remedy. Rondout First Nat. Bank v. 
Hamilton, 50 HowPr (N. Y.) 116. See 
supra § 175 et seq. 

[d] A writ of review will not lie 
from an appealable order except for 
a wrongful assumption of jurisdic- 
tion. Farrow v. Nevin, 44 Or. 496, 
(ayes 

[e] In Washington an appeal is 
the only means of correcting an order 
that has been erroneously granted. 
Coyle v. Seattle Electric Co. 31 
Wash, 181, 71 P 733. 

13. See Appeal and Error § 3284 
et seg 

14. See infra §§ 248-261. 


550 [42 C.J] 


resettlement,'® vacation, or modification'® of the 
order and from a denial of such an application an 
appeal may be taken,’” or in proper cases the point 
may be saved for review on appeal from the final 


judgment.1® 


Where two conflicting orders are entered-at the 
same time on the hearing of a demurrer and a mo- 
tion for leave to withdraw it in a cause, each party 
preparing one and the judge signing both, the proper 
practice was not to move to resettle the orders, but 
to move to vacate the order not in accordance with 


the court’s decision. 


15. Schweit v. Metropolitan St. R. 
Co., 24 Misc. 409, 53 NYS 545. 

[a] Thus, where an order is en- 
tered which does not conform to the 
decision of. the court, the defect 
should be remedied by a motion to 
resettle the order, and not by appeal. 
Schweit v. Metropolitan St. R. Co., 
24 Misc. 409, 538 NYS 545. 

16. Evanishen y. British Colonial 
Pelnsr (OOO Alta, Ta i6 hao eee 
DomLR 246, [1922] 3 WestWkly 
1192; In re Kootenay Brewing Co., 7 
ipa ron 131; Peradsky v. Peradsky, "14 
Sask. L. 493, [1921] 3 WestWkly 532, 


63 DomLR 337; and cases infra notes 


1 Lara Ut 

[a] In Tennessee an interlocutory 
order coram non judice should be re- 
Scinded in the action, and not by in- 
dependent suit to impeach it. Con- 
need Frierson, 98 Tenn., 183, 38 SW 

17. Huffman v. Rhodes, 72 Nebr. 
57, 100 NW 159; Deutermann y. Pol- 
“ lock, 36 App. Div. 522, 55 NYS 829; 
Eaton vy. Gillett, 16 Wis. 546. See 
generally Appeal and Error § 3284 
et seq. 

[a] Thus, where an order deny- 
ing a motion to resettle an order by 
adding recitals of certain papers, 
used on the motion pursuant to which 
it was made, fails to recite the pa- 
pers used on the second motion, 
which are the same as those omitted 
from the first order, the remedy is 
by appeal from the second order and 
not by motion for its resettlement. 
Deutermann v. Pollock, 36 App. Div. 
522, 55 NYS 829. 

[b] Chamber order.—Eaton v. Gil- 
lett, 16 Wis. 546; Moore v. Cord, 13 
Wis. 413. See Genesee Bank vy. 
Spencer, 15 HowPr (N. Y.) 14 (proper 
practice to get rid of an order im- 
properly made by a judge at cham- 
bers is to move the court to set it 
aside, and not by appeal). 

[c] Ex parte orders.—San Jose v. 
Fulton, 45 Cal. 316; Everitt v. Park, 
88 Hun 368, 34.NYS 827, 2 NyAnnCas 
205; Kelly v. Jay, 79 Hun 535, 29 
NYS 933; Aldinger v. Pugh, 57 Hun 
181, 10 NYS 684, 19 NYCivProc 91 


[aff 132 N. Y. 403, 30 NE 264]; Peo. v.. 


Buffalo, 30 Hun (N. Y.) 636; 
Johnson, 27 Hun (N. Y.) 538. 
18. Alexander v. Alexander, 120 
NyC. 472, 27 SE 121. See generally 
Appeal and Error §§ 580 et seq, 2582 
et seq. 
' [a] Chamber order.—Eaton v. Gil- 
lett, 16 Wis, 546. 

19. Feist v. Weingarten Bros., 
Inc., 111 NYS 848 (holding, however, 
that, although a motion to resettle is 
not the proper practice to correct an 
error in entering two conflicting or- 
ders on the same decision, still an 
order entered pursuant thereto is not 
invalid, where it is entered upon no- 
tice of motion properly given). 

20. Court or judge before whom 


In re 


motions made generally see supra) 


§§ 19-22. 

21. See cases infra this section. 

22. See statutory provisions. 

{a] In New York the appellate 
term will entertain a motion to remit 
to the city court papers upon appeal 
from an order of that court, for the 
correction of the order so that it will 
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[88 247-248 


[§ 248] b. Before What Court or Judge—(1) In 
General. The exceptional rules®® as to where and 
before whom motions to amend, modify, or vacate 
orders must be made, grow out of the policy that 
the orders of an absent judge ought not to be inter- 
fered with, or reviewed, or revised by another judge 
of only coordinate authority ; 371 and henee, in the ab- 
sence of authority conferred by local permissory 
statutory provisions,”? the rule of strictly regular 
practice is that a motion to amend** or to modify 
or vacate2* an order should be made to the court or 


judge who granted the order, and not to another 


recite sufficiently the affidavits used 
upon the motion, although perhaps 
the better practice would have been 
to have first moved in the lower court 
for a resettlement of the order in 
that respect. Sanitary Brass Works, 
ae v. Rubin & Marcus, Inc., 175 NYS 
535. 

{b] In South Carolina (1) by 
statute a judge of the circuit court 
has authority to relieve from orders 
made in another court through mis- 


take, inadvertence, surprise, or ex- 
cusable neglect. Dunton vy. Harper, 
64 S. C. 338, 42 SE 153. (2) But a 


circuit judge at chambers in a Cir- 
cuit other than the one in which ac- 
tion is pending, without notice to the 
adverse party or his attorney and 
without a showing that there is no 
resident or presiding judge in that 
circuit, has no right to set aside or- 
ders made by the court in the cause. 
Beckwith v. Martin, 98 S. C. 183, 82 
SE 414. 

{c] In British Columbia an order 
made on a summons for directions 
under Order XXX has not the finality 
which usually attaches to “orders 
made by the Court or a judge, but 
is an interlocutory direction which 
may be changed if the ends of jus- 
tice require by the same or any other 
qa be, Foss v. Hill, 13 B. C. 403; 

23. Davis: v: Powell, 3° Ky ‘Op. 
420; New York Security, etc., Co. v. 
Lipman, 83 Hun 569% °32 NYS 65; 
Dinkelspiel v. Levy, 12 Hun CNRS Y..)) 
130; Re Grand Trunk Pac. R. Co., 3 
Alta. L. 65; In re D. Wade Co., Ltd., 
2 Alta, L. 117, 

[a] In court only.—In re D. Wade 
Cos, Ltd 2? Altay is 18? 

{[b] Consent of judge whose order 
is to be affected does not confer ju- 
risdicticn. In re D. Wade Co., Ltd., 
2. Adta ee wy: 

24. Cal.—Page v. Page, 77 Cal. 83, 
19 P'183: 

N. Y.—Platt v. New York, etc., R. 
Co., 170 N. Y. 451, 63 NE 532; Peo. v. 
McLaughlin, 150 N. Y. 365, 44 NE 
1017, 11 N: Y. Cr. 523; Kamp: v. Kamp, 
59 N. Y. 212; Fisher v. Hepburn, 48 
N. Y. 41; Livingston’s Pet., 34 N. Y. 
555, 2 AbbPrNS 1, 32 HowPr 20; 
Heischober v. Polishook, 152 App. 
Div. 193, 136 NYS 567; Norwegian 
Lutheran Trinity Church v. Krelso- 


vitch, 14T-App.. Divi 108, 13Y "NYS 
845; Silver v. Waterman, 127 App. 
Div. 339, 111 NYS 546; Sloan v. 


Beard, 125 App. Div. 625, 110 NYS 1; 
Spurr v. Empire State Surety Co., 
122 App. Div. 449, 106 NYS 1009; 
In re White, 101 App. Div. 172, 91 
NYS 513; Haskin v. Murray, 29 App. 
Div. 376, 51° NYS‘) 546; ‘Corbin’ ‘v. 
Casina Land Co., 26 App. Div. 408, 
49 NYS 929; Finelite v. Finelite, 61 
Hun 626 mem, 16 NYS 287 mem; Peo. 
WoyoNational | Trust’ Colts Hun 20; 
Dinkelspiel v. Levy, 12 Hun 130; 
Knapp v. Post, 10 Hun 35; Silver- 
stein v. Vulte, 45 N. Y. Super. 590; 
Mayer v. Apfel, 32 N. Y. Super. 
Swift v. Wylie, 28 N. Y. Super. 
Morris v. Brower, 6 N, Y. Super. 
Stromberg v. Di Salvo, 38 Misc. 
77 NYS 102; Kalichman v. Nadler, 34 
Misc. 809, 68 NYS 396; In re National 
Trust Co., 4 NYCivProe 203; Jackson 


v. Fassett, 9 AbbPr 137, 17 HowPr 
453; Nesmith v. Clinton F. Ins. Co., 
8 AbbPr 141; Ryle v. Harrington, 4 
AbbPr 421, 14 HEowPr 59; Cayuga 
County Bank v. Warfield, 13 HowPr 
439; Bigelow v. Heaton, 2 HowPr 
207; Hart v. Butterfield, 3 Hill 455; 
Moore v. Merritt, 9 Wend. 482; Cow- 
man y. Lovett, 10 Paige 559. 

N. C.—Henry vy. Hilliard, 120 N: C. 
479, 27 SE 130. 

Philippine.—Orais v. 14 
Philippine 208. 

S. C.—Devereux v. McCrady, 53 S. 
C. 387, 31 SE 294;-State v. Price, 35 


Escano, 


Siw Cx 27834 SE 490; Warren v. 
Simon, iG Saas oo ; »Purmaner ve. 
Greenville, ete., R. Co., 3 S. C. 427. 


But see Perry v. Williams, 17 S. C. 
L. 10, 11 (“The opinion which we had 
occasion so often to express, that 
one Judge cannot overrule or reverse 
an order made by another, seems not 
to be well understood. The Judges 
of the same Court are all equal and 
co-ordinate as to the powers which 
they possess. An appeal cannot, 
therefore, be made from one to an- 
other, as neither has the power of 
revision or control over the decisions 
of the other. But where one makes 
an order which, in the ordinary 
course of the administration of jus- 
tice, may come before another, each 
has an equal power over the subject 
matter, and may, therefore, modify, 
enlarge or rescind such an order, as 
circumstances may require’’). 


Alta.—In re D. Wade Co., Ltd., 2 
Alta: Di dats 

Man.—Ontario* Bank v. Page, 3 
Man. 677. 


N. S.—Chambers v. Hunter, 2.N. S. 
Dec. 144 (holding, however, that the 
rule against one judge vacating an 
order made by another judge does not 
apply to orders made absolute in the 
first instance). 

“Judges of codrdinate jurisdiction, 
acting within the same jurisdiction, 
should not annul or set aside orders 
made by other judges of equal juris- 
diction, unless some new fact or con- 
dition is presented.” Orais v. HEs- 
cafhio, 14 Philippine 208, 212. 

[a] The true reason for the rule 
(1) “rests not so much on a want of 
power to correct what has been mis- 
takenly done as the confusion and 
vexatious litigation that would be 
likely to arise from so unwise a 
course in the administration of jus- 
tice.’ Kamp v. Kamp, 59 N. Y. 212; 
217. (2) “It would be a very unwise 
administration of justice and lead to 
much vexatious litigation if a judge 
holding one Special Term could, upon 
mere motion, set aside the decision 
and judgment of another judge at 
Special Term upon allegations that 
the latter had erred as to any of the 
questions submitted for his determt- 


nation.” Fisher v. Hepburn, 48 N. Y. 
AAS. 
{b] One special term (1) has no 


power to review the order of another 
special term. Platt v. New York, etc., 
R: Co., 170 N. Y. 451, 458, 63) NN 5325 
Matter of Cullinan, 109 App. Div. 816, 
96 NYS 751. (2) “The practice of 
moving before one judge at Special 
Term to declare void the order or 
judgment of another judge at Special 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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judge or court of codérdinate authority.2> A court 
order*® made at a term held by one judge may be 
modified or vacated at a subsequent term held by 
another judge, as both orders are properly the acts 
of the same court and not of the different judges,?? 
and a court may amend or vacate an-order made 
at a special term of the same court, although held by 
a different judge;?* but pursuant to the policy above 
referred to?® the better practice would seem to re- 
quire a motion to amend, modify, or vacate to be 
made to a term held by the same judge who granted 
the order,®° except, perhaps, in extreme cases where 
the policy of the rule is clearly not applicable.*! 
A chamber order or order made by a judge out of 
court®? may be amended, modified, or vacated either 
by the judge who made the order,** or by the court 
wherein the action is pending, whether held by the 


Term is not sanctioned by any pro- 
vision of the Code that I am aware 
of or by any controlling authority. 
It virtually amounts to an appeal 
from one Special Term to another 
Special Term for a review of the first 
order.” Platt v. New York, etc., R. 
Co., supra [quot Sloan v. Beard, 125 
App. Div. 625, 110 NYS 1, 2]. (3) 
But while there is no sanction for a 
motion before one judge at special 
term to review or declare void the 
order of another judge at special 
term, the proper practice being to 
move for a rehearing or appeal to the 
appellate division, yet, where the 
judge making the order is dead, such 
a motion may be considered on the 
merits. In re Soules Hospital and 
eres School for Nurses, 137 NYS 


4. 

{c] Continuance before another 
judge.—Code Civ. Proc. § 26 [now 
Civ. Pract. Act § 78], providing 
merely for continuance before one 
judge of a proceeding commenced be- 
fore another, does not authorize a 
court to resettle a judge’s order re- 
quiring a judgment debtor to turn 
over property to a receiver. Chest- 
nut v. Greenberg, 162 NYS 187. 

[d] Where order grants permis- 
sion to another judge to do so, he 
may act. Keys v. Winnsboro Gran- 
ite Co., 76 S. C. 284, 56 SE 949. 

fe] In Oklahoma district courts in 
exercising their equitable jurisdic- 
tion’ may vacate or annul orders or 
judgments of other courts in a pro- 
ceeding brought for that purpose, for 
‘fraud in inducing or entering into 
such order or judgment, where such 
fraud is extraneous to the issue in 
the proceeding attacked, and _ es- 
pecially where it has imposed upon 
the court. Wray v. Howard, 79 Okl. 
223, 192 P 584; McIntosh’ v. Holt- 
grave, 79 Okl. 63, 191 P 739; Tracy v. 
Tracy, 76 Okl. 161, 184 P 81; Bal- 
bridge v. Smith, 76 Okl. 36, 184 P 153. 

Remedy by: 

Appeal see supra § 247. 
Rehearing see supra §§ 160-171. 


25. See cases supra this section. 
26. See supra § 8. 
27. Conn.—Purdy vy. Watts, 91 
Conn, 214, 99 A 496. 
- Tll.—Pringle y. James, 109 Ill. A. 


100. 

N. Y.—Easton v. Pickersgill, 75 N. 
Y. 599; Riggs v. Pursell, 74 N. Y. 
370; Bolles v. Duff, 56 Barb. 567; 
Belmont vy. Erie R. Co., 52 Barb. 637; 
Stromberg v. Di Salvo, 38 Misc, 139, 
17 NYS 102; Price v. Price, 2 NYS 
796, 22 AbbNCas 299; Selden vy. Chris- 
tophers, 1 AbbPr 272. 

Wash.—Sinnes _ v. 80 
Wash. 673, 142 P 5. 

Eng.—Prestney v. Corporation of 
Colchester, 24 Ch. D. 376. 

[a] In same district—(1) A mo- 
tion to vacate or modify an order 
made by the court as distinguished 
from the judge thereof should be 
made to the court in the same dis- 
trict. Ft. Edward Nat. Bank v. 
Goodwin, 6 Hun (N. Y.) 481 (a mo- 


Daggett, 


MOTIONS AND ORDERS 


tion in one district of the supreme 
court to set aside an order granted 
on full hearing in another district, 
in an action there pending, is im- 
proper even though the order affects 
the conduct of the action in the dis- 
trict where the motion is made). (2) 
A motion to vacate an order made in 
a wrong place should properly be 
made in some county wherein a mo- 
tion in the action could properly be 
made. Seaman v. Whitehead, 78 N. 
Y. 306; Attrell v. Rockaway Beach 
Impr. Co., 25 Hun (N. Y.) 376; Fitch 
v. Hall, 18 HowPr (N. Y.) 314. (3) 
An order ostensibly made in the dis- 
trict where the proceeding to which 
it relates is pending, but in fact made 
outside of such district without au- 
thority, should be vacated in the 
court where it was ostensibly made. 
State v. Broadwater County Four- 
teenth Judicial Dist. Ct., 51 Mont. 
310, 152 P 753. But see infra § 250 
note 41 [a]. 

28... Belmont v. Erie R. Co. 52 
Barb. (N. Y.) 637, 652 (“The applica- 
tion is to the court—not to the judge 
—and any application which the 
court may entertain, may always be 
made to the court, however it is con- 
stituted’’). ; 

29. See supra text and notes 21- 
25. 

30. Avery v. Swords, 28 Ill. A. 
202; Haskin v. Murray, 29 App. Div. 
376, 51 NYS 545; Peo. v. National 
Trust Co., 31 Hun (N. Y.) 20; Lawton 
v. Perry, 45 S. C. 319, 23 SE 53. 

81. Avery v. Swords, 28 Ill. A. 
202; Corbin v. Casina Land Co., 26 
App. Div. 408, 49 NYS 929; Dinkel- 
spiel v. Levy, 12 Hun (N. Y.) 130; 
Mayer v. Apfel, 32 N. Y. Super. 729; 
State v.) Price; 735" S. ‘Ci2273)214) SH 
490. 

fa] Order obtained by collusion.— 
Wilson v. Barney, 5 Hun (N. Y.) 257. 

[b] New motion papers on further 
facts.—(1) Riggs v. Pursell, 74 N. Y, 
370; Belmont v. Erie R. Co., 52 Barb. 
(N. Y.) 637; Selden v. Christophers, 
1 AbbPr (N. Y.) 272. (2) A court 
exercising jurisdiction concurrent 
with that of another, by which an or- 
der has been made, is not without 
power to modify it or set it aside on 
new papers, or relieve from an order 
which has proved oppressive, where 
the original order has given leave to 
renew on the subject matter of the 
modification in question; the question 
is not one of power, but of practice 
and orderly procedure. Cruikshank v. 
Cruikshank, 30 App. Div. 381, 51 NYS 


926. 

{e] “Until the further order of 
the Court.”—An order limited to be 
of force only until the further order 
of the court may be vacated at a 
succeeding term held by a different 
judge. State v. Price, 35 S. 273, 
14 SE 490; Bouknight v. Davis, 33 
S. C. 410, 12 SE 96. : 

3a. See supra § 8. 

33. McCarthy v. McCarthy, 13 Hun 
(N. YY.) 579; Peck v. Yorks, 41 Barb. 
(N, Y.) 547 [aff 24 HowPr 363]; Levy 


[42 O.5.]) 551. 


judge who made the order or by another judge.** | 

[§ 249] (2) In Case of Default Order. 
eral rule above stated*® does not apply to default) 
orders, for, as such orders are taken as a matter of: 
course, there is no judicial decision made within the 
meaning of the rule that one judge should not review 
the orders of another.*® aan 

[§ 250] (3) In Case of Ex Parte Order. 
in conformity to practice above discussed,** the gen- 
eral rule is that, where a judge or officer has granted, 
an order ex parte, no other judge or officer can set 
it aside,*® and that this can be done only by the 
court®® or the judge or officer*? who made the order,} 
the rule may be subject to the same qualifications: 
and exceptions and to local statutory regulations 
governing the amendment, modification, or vacation 
of ex parte orders.*+ 


The gen-' 


While,! 


v. Loeb, 44 N. Y. Super. 291, 5 AbbN 
Cas 157 [aff 75 N. Y. 609]; Morehouse 
v. Yeager, 41 N. Y. Super. 306; Marks 
v. King, 13 AbbNCas (N. Y.) 374, 66 
HowPr 453; Ward v. Sands, 10 AbbN 
Cas (N..Y.) 60; Herzig v. Metzger,. 
62. HowPr ©(N._Y.)e 355354 4Cayugai 
County Bank v. Warfield, 13 HowPr 
(N. YY.) 439. s 

34 West Side Bank v. Pugsley, 47 
N. Y. 368, 12 AbbPrNS 28; Wayne 
Iron Ore Co. v. Ontario Mineral Co., 
Inc., 100 Mise. 187, 165 NYS 380; 
Sutton v. Sabey, 22 Hun (N. Y.) 5573; 
Woodruff v. Fisher, 17 Barb. (N. Y.) 
224; Swift v. Wylie, 28 N. Y. Super. : 
641; Ramsey v. Erie R. Co., 7 AbbPr. 
NS (N. Y.) 156, 38 HowPr 193; Mat-: 
ter of Brake, 59 HowPr (N. Y.) 3293: 
Peo. v. Cooper, 57 HowPr «N. Y.)) 
463; Peck v. Yorks, 24 HowPr (N. Y.)> 
363 [aff 41 Barb. 547]; Genesee Bank 
v. Spencer, 15 HowPr (Ns Y.) 14}: 
Cayuga County Bank v. Warfield, 13: 
HowPr (N. Y.) 439; Bruce v. Dela- 
ware, etc., Canal Co., 8 HowPr (N.: 
Y.) 440; Blake v. Locy, 6 HowPr. 
(N. Y.) 108, CodeRepNS 406; Lindsay 
v. Sherman, 5 HowPr (N. Y.) 308,; 
CodeRepNS 25; Mills v. Thursby, 1: 
CodeRep (N. Y.) 121; McMahon ju: 
Brooklyn City R. Co., 20 NYWklyDig . 
404; Hart v. Butterfield, 3 Hill (N., 
Y.) 455; Mason. v. Cromwell, 3. Ok). } 
240,41 P 82. : | 

[a] Special term may vacate ani 
order made out of court, as it is not: 
a special term order within the.rule: 
prohibiting one special term from va-} 
cating an order of another special» 
term. Wayne Iron Ore Co. v. Ontario. 
Mineral Co., Inec., 100 Misc. 187, 165: 
NYS 380. 

35. See supra § 248. . es 

36. Palmedo v. Walton Reporter. 
Co., 193 App. Div. 920, 183 NYS 365; 
Peo. v. National Trust Co., 31 Hun 
(N. Y.) 20; Bolles v. Duff, 56 Barb. 
(N. Y.) 567; Thompson vy. Brie R. Co., : 
9° AbbPrNS (N. Y.):.233; Matter ‘of 
Hartman, 23 NYWklyDig 128. 

87. See supra § 248. we, 

38. Cayuga County Bank v. War-: 
field, 13 HowPr (N. Y.) 439; Hart v.: 
Butterfield, 3 Hill (N. Y.) 455. \ 


39. Peo. v. Cooper, 57 HowPr (N.: 
Y.) 463; Cayuga County Bank $v.) 
Warfield, 13 HowRPr (N. Y.) 4389;: 


Lindsay v. Sherman, 5 HowPr (N. Y.) 
308, CodeRepNS 25; Hart v. Butter-; 
field, 3 Hill (N. Y.) 455. : 

40. Belmont v. Erie R: Co., .52, 
Barb. (N. Y.) 637; Levy v. Loeb, 5, 
AbbNCas 157 [aff 75 N.Y. 60973. 
Van Kleeck vy. Nichols, 63 HowPr, 
(N. Y.) 403; Cayuga County Bank v.> 
Warfield, 13 HowPr (N._ Y.) -439;1 
Bigelow v. Heaton, 2 HowPr (N. Y.)y> 
207; Hart v. Butterfield, 3 Hill (N. Y.) | 
455; Moore v. Merritt, 9 Wend. (N., 
Y.) 482; Devereux v. McCrady, 58 S.° 
C. 387, 31 SE 294; Ross v. Grange, 27: 
U. C. Q. B. 306. 

41. See supra § 248; and statutory 
provisions. 

{a] Im Montana ex parte orders 
ostensibly made in the district where- 
the proceeding was pending, appear- 
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vacate an order made elsewhere.*® 


[§ 251] (4) In Case of Void Order. The general 
[§ 253] d. Application or Motion. 


rule above discussed*? does not apply where the The appleca- 


court which made the order was entirely without 
jurisdiction and the order is therefore void.** 

A motion to vacate or modify 
an order being an ordinary motion in an action,** 
its venue is determined as in the case of other mo- 
tions.4® Accordingly in New York, under the general 
provision,?® such a motion must be made within the 
judicial district in which the action is triable or in 
a county adjoining the county in which it is tri- 
able;47 but in a cause triable in the first district 
the motion must be made in that district;48 and a 
motion is not properly made in the first district to 


{§ 252] c. Venue. 


ing, on motion, to have been made 
outside it, and without authority, 
should be set aside on motion made 
in such district. State v. Broadwater 
County Fourteenth Judicial Dist. Ct., 
51 Mont. 310, 152 P 753. 

[b] In New York (1) an ex parte 
order vacating a stay of proceed- 
ings granted by another judge was 
set aside on the ground that an order 
can be vacated without notice only 
by the judge who made the order. 
Van Kleeck v. Nichols, 63 HowPr 
403. (2) The fact that an ex parte 
order had the special term caption 
does not alter its real character, nor 
deprive a party of his right to move 
the court at special term, upon no- 
tice, to vacate or modify it. Matter 
of Brake, 59 HowPr 329. (3) The 
legislature never intended to impose 
upon the judges the duty or confer 
the right to review at chambers each 
other’s ex parte orders. Cayuga 
County Bank v. Warfield, 13 HowPr 
439. 

{c] In South Carolina a circuit 
judge in open court has jurisdiction 
to dissolve a temporary injunction 
granted by another judge ex parte. 
Bouknight v. Davis, 33 S. C. 410, 12 
SE 96. See Injunctions § 662 et seq. 

{d] In British Columbia an order 
made after service of a summons 
upon which the opposite party does 
not attend is treated as an ex parte 
order and may be reheard and re- 
scinded by the judge in chambers. 
Griffiths v. Canonica, 5 B. C. 48. 

fe] In Manitoba (1) upon new 
material it is competent for one 
judge to set aside an ex parte order 
of another. North-Western Nat. 
Bank v. Jarvis, 2 Man. 53. (2) An 
ex parte order of a referee may be 
rescinded by himself under Kings 
Bench Rules, rule 438, if it appears, 
on the motion made to rescind, that 
such ex parte order was improperly 
made, and this notwithstanding the 
application to rescind was not made 
within the four-day limitation of that 
rule, if it appears that the interests 
of the objecting party were not af- 
fected. Swanson v. McArthur, 7 
DomLR 680, 22 WestLR 317, 3 West 
Wkly 381 [varied on other grounds 
23 Man. 84, 12 DomLR 487, 24 West 
LR 1, 4 WestWkly 231]. 

{f] In Ontario (1) Consol. Rules, 
rule 217 provides that “A party .af- 
fected by an ex parte order, or any 
party who has failed to appear on an 
application through accident or mis- 
take, or insufficient notice of the ap- 
plication, may move to rescind or 
vary the order before the Judge or 
officer who made the same, or any 
Judge or officer having jurisdiction, 
within four days from the time when 
the order comes to his notice.” Wil- 
lard v. Bloom, 41 Ont. L. 1, 4.. See 
Canada Lumber Co., Ltd. v. Gaffney, 
[1923] 4 DomLR 594; De Camps v. 
Sainsbury, 49 Ont. L. 131, 64 DomLR 


53; Parsons v. Hancock, 38 Ont. L. 
590 (all censtruing Consol. Rules, 
rule 217). (2) An ex parte order 


made without authority will be set 
aside. Boston Law Book Co. v. 
Canada Law Book Co., Ltd., 15 Ont 


WN 127. (3) Illustration of order 
is not subject to amendment as an 
ex parte order within Consol. Rules, 
rule 358. Broom vy. Pepall, 23 Ont. L. 
630, 2 OntWN 1104, 19 OntWR 262. 


42. See supra § 248. 
43. Kamp v. Kamp, 59 N. Y. 212; 
Matter of Both, 200 App. Div. 4238, 


192 NYS 822; Marty v. Marty, 66 App. 
Div. 527, 73 NYS 369; Rockwell v. 
Carpenter, 25 Hun (N. Y.) 6529; Kerr 
v. Kerr, 59 HowPr (N. Y.) 255 [rev 
on other grounds 9 Daly 517]; Jack- 
son v. Canadian Pac. R. Co., 1 Sask. 
L. 84. See also In re Cushing Sul- 
phite Fibre Co., Ltd., 38 N. B. 581 
(opinions of the justices). 

“The reason of the rule, which is 
simply one of convenience, does not 
apply when the court is entirely 
without jurisdiction, and the whole 
proceeding, including the order of 
judgment, is coram non judice and 
void. One is not bound to appeal 
from a void order or judgment, but 
may resist it and assert its inva- 
lidity at all times.” Kamp v. Kamp, 
DOING Y2 212153 

Effect of void order see 


§ 274. 
Cohen vy. Mann, 118 Misc. 264, 


infra 


44. 
193 NYS 199. 

45. See supra §§ 23-25. 

46. Civ. Pract. Rules, rule 63. 

47. Specht v. Specht, 202 App. Div. 
848, 194 NYS 981; Matter of Haworth, 
59 App. Div. 393, 69 NYS 843 (both 
cases motions to modify decree of 
divorce). 

48. Reilly v. Reilly, 122 Misc. 821, 
204 NYS 97; Cohen v. Mann, 118 Misc. 
264, 198 NYS 199 (both cases holding 
motion to vacate order of examina- 
tion in action pending in first district 
properly made in that district). 

[a] Rule applied to motion: (1) 
To vacate injunction order. Phoenix 
Fdy., etc., Co. v. North River Constr. 
Co., 33 Hun 156, 6 NYCivProc 106. 
(2) To set aside judgment and amend 
order directing exceptions to be 
heard in first instance at general 
term. Thompson v. Thompson, 52 
Hun 117, 4 NYS 842, 16 NYCivProc 
317. (3) To vacate order staying 
proceedings. Ft. Edward Nat. Bank 
v. Goodwin, 6 Hun (N. Y.) 481. 

[b] A motion to vacate an order 
of arrest granted out of court in a 
cause triable in the first district can 
only be made before a judge who is 
within the first district comprising 
the city and county of New York. 
Sutton v. Sabey, 22 Hun (N. Y.) 557. 

49. Palmer v. Rotary Realty Co., 
109 Misc. 243, 178 NYS 461. 

50. See supra §§ 248-252. 

51. Ala.—Chambers y. Morris, 144 
Ala. 626, 39 S 375. 

Cal.—San Jose v. Fulton, 45 Cal. 316. 

Nebr.—Huffman vy. Rhodes, 72 
Nebr. 57, 100 NW 159. 

N. Y.—-Wcst Side Bank v. Pugsley, 
47 N. Y. 368, 12 AbbPrNS 28; Lisner 
v. Toplitz, 86 App. Div. 1, 83 NYS 
423; Deutermann y. Pollock, 36 App. 
Div. 522, 55 NYS 829; Thousand 
Island Park Assoc. v. Gridley, 25 App. 
Div.’ 499, 49 NYS):722; “Everitt” v. 
Park, 88 Hun 368, 34 NYS 827, 2 NY 
AnnCas 205; Kelly v. Jay, 79 Hun 535, 


tion to the proper trial court or judge®® to amend, 
modify, or vacate an order should be by motion.®* 

Since an ex mero motu modification or vacation 
of its order by a court is within its inherent power 
to do so*? at the same term,°* it was held that a 
court did not exceed its jurisdiction in granting a 
motion asking for such relief, notwithstanding a 
motion was defective and insufficient,®>* and also 
notwithstanding the court abused its discretion in 
granting the motion.®® 

Leave to renew a motion to vacate is governed 
by the rules applicable to other motions.*§ 


29 NYS 933; Aldinger v. Pugh, 57 
Hun 181, 10 NYS 684, 19 NYCivProc 
91 [aff 132 N. Y. 403, 30 NE 264]; 
Peo. v. Buffalo, 30 Hun 636; In re 
Johnson, 27 Hun 538; Belmont v. Erie 
R. Co., 52 Barb. 637; Pitt v. Davison, 
37 Barb. 97, 138 AbbPr 129 [rev on 
other grounds 37 N. Y. 235]; Swift 
v. Wylie, 28 N. Y. Super. 641; Brady 
v. Lovell, 29 Misc. 775, 61 NYS 504; 
Mooney v. Ryerson, 8 NYCivProc 
435; Wilkinson v. Tiffany, 4 AbbPpr 
98; Genesee Bank v. Spencer, 15 How 
Pr 14; Fanning vy. Dunham, 4 Johns. 
Ch.; 35. 

__N. D.—Clopton v. Clopton, 10 N. D. 
569, 88 NW 562, 88 AmSR 749. 


Tenn.—Connor. v. Frierson, 98 
Tenn. 183, 38 SW 1081. 
Wis.—Eaton v. Gillett, 16 Wis. 


546; Moore v. Cord, 13 Wis. 413. 
Eng.—In re Swire, 30 Ch. D. 239. 
N. S.—McLellan v. Morrison, 23 

NwS. 235. 

Beye sy generally see supra §§ 14— 

e 

[a] Having abandoned a prior 
motion, on which an order was made, 
movant was allowed to make a mo- 
tion to set aside such order before 
it was carried out. Société d’Ad- 
ministration Gen. vy, Heroux, 18 Que. 
Pry lig: 

{b] In Oklahoma, under Rey. L. 
(1910) §§ 5267-5269, the proceedings 
for modifying or vacating an order, 
except for mistake, negligence, or 
omission of the clerk or irregularity 
in obtaining such order, must be by 
petition verified by affidavit setting 
forth the order and the grounds to 
vacate or modify, and upon such pe- 
tition a summons must issue and be 
served as in the commencement of 
an original action. Hawkins vy. Haw- 
kins, 52 Okl. 786, 153 P 844, 


52. See infra § 255. . 

53. See supra § 244. 

54 State v. Mississippi, ete., 
River Drain. Dist., 292 Mo. 696, 238 
Sw 446. ° 

55. State ov. Mississippi, ete., 


River Drain. Dist., supra. But see 
infra § 257 (abuse of. discretion), 

56. Childs v. Childs, 144 App. Div. 
168, 128 NYS 782; Gall v. Gall, 58 
App. Div. 97, 68 NYS 649; Deuter- 
mann v. Pollock, 36 App. Div. 522,55 
NYS 829; Sheehan v. Carvalho, 12 
App. Div. 430, 42 NYS 222, 4 NY 
AnnCas 32. 

[a] Where, on motion to vacate 
default judgment, plaintiff appeared 
in the wrong district by mistake, and 
defendant took a decision by default, 
dismissing such motion, the denial 
was not on the merits, so as to pre- 
clude its subsequent renewal. Por- 


boner v. Miller, 97 Misc. 876, 161 
NYS 306. 
[b] Motion to vacate an order 


granting a provisional remedy in an 
action cannot be first made on the 
ground of the insufficiency of the pa- 
pers upon which the order was 
granted and then, if unsuccessful, be 
renewed without leave and as a mat- 
ter of right upon affidavits contest- 
ing the facts alleged in the original 
moving papers upon the merits. All 
such objections must be combined in 


For later cases, developments and changes in the law see cumulative Annotations, samo title, page and note number. 


§§ 254-256] 


[§ 254] e. Notice. As in the case of other motions, 
a party who may be interested in resisting the mo- 
tion®? may be entitled to notice of a motion to 
amend, modify, or vacate an order,®* and especially 
so when the order sought to be amended, modified, 
or vacated is an order that was itself settled, made, 
and entered on notice;°® but, ordinarily, in the ab- 
sence of a statute or rule of court requiring it,°° 
ex parte orders or orders made without notice may 
be amended, modified, or vacated without notice ;°+ 
and it has been held that, where according to the 
ordinary course of proceedings cause cannot well 

_ be shown against the motion,®* or where the order 
is not conformable to the practice of the court, it 
may be revoked without notice,®* and that an addi- 
tional order made a short interval after a prior 
order, in a proceeding of which the party had notice, 
may be made without further notice.** 

Consent equivalent. The consent of counsel to an 


order rescinding a previous order 


one motion. Sheehan v, Carvalho, 12 
App. Div. 430, 42 NYS 222, 4 NYAnn 
Cas 32; Lovell v. Martin, 12 AbbPr 
(N. Y.) 178, 21 HowPr 238. 

{e] In Minnesota an order deny- 
ing, unconditionally, a motion to va- 
cate a previous order is, while it 
remains unchanged, a bar to any 


“subsequent application for the same 


relief. Griffin y. Jorgenson, 22 Minn. 
92. 

Leave to renew generally see sSu- 
pra §§ 173-195. 

57. See supra § 41 et seq. 

58. Cal.—Coburn vy. Pacific Lum- 
ber, etc., Co., 46 Cal. 31. 

Iowa.—Chicago, etc, R. Co. v. 
Estes, 71 Iowa 603, 383 NW _ 124; 
Townsend v. Wisner, 62 Iowa 672, 18 
NW 304. 

Mo.—State v. Bragg, 63 Mo. A, 22. 

Mont.—Crawford v. Pierce, 06 
Mont. 371, 185 P 315. 

Nev.—State v. State Bank, etc., 
Cos, 37 INeves55;,:139 (P 505; 142 P 627. 

N. Y.-—-Simmons v. Simmons, 32 
Hun 551; Feist v. Weingarten Bros., 
Inc., 111 NYS 848; Moore v. Merritt, 
9 Wend. 482. 

N. C.—Fisher v. Cid Copper Min. 
Cos- 105. Nt 1C.1223;-20- SE) 1055: 

Okl.—Lewis v. Ward, 101 Okl. 146, 
223 P 839; Hawkins v. Hawkins, 52 
Okl. 786, 153 P 844 (summons). 

Eng.—In re Swire, 30 Ch. D. 239. 

N. S.—McLellan v. Morrison, 23 N. 
$)5235. 

fa] Judge without notice to the 
party affected has no power on his 
own motion to amend an order made 


by him. Simmons y. Simmons, 32 
Hun (N.-Y:) 551. 
[b] In Pennsylvania an order of 


the court cannot be set aside with- 
out due notice of application there- 


for. Garver v. Ward, 9 WklyNC 
(Pa.) 4192: i 
[ec] Order by court sua sponte 


(1) inserting additional provisions in 
the previous order, is void when 
made without notice to, or consent 
of, the parties. Simmons v. Sim- 
mons, 32 Hun! (Ne W:) 551. €2)- An 
order. made by the superior court at 
a subsequent term, vacating a for- 
mer order without notice and on its 
own motion, without complying with 
Rev. L. (1910) §§ 5267-5269, is void. 
Hawkins v. Hawkins, 52 Okl. 786, 
153 P 844. 

[d] Chancery proceedings.—Dist. 
Ct. Rules, rule 45 (24 P p xii), pro- 
viding that mections to vacate orders 
may be within six months on notice 
to the adverse party, applies to 
chancery proceedings. State v. Lan- 
gan, 37 Nev. 91, 139 P 514, 142 P 
631; State v. State Bank, etc., Co., 37 
Nev. 55,.139 P 505, 142 P 627. 

59. Coburn vy. Pacific Lumber, 
ete., Co., 46 Cal. 31; Aull v. St. Louis 
Trust Co.,,149 Mo. 1, 50 SW 289.. 

60. See statutory provisions; and 
rules of court. ~ 


MOTIONS AND ORDERS 


(1) In General. 


orders.’° 


court.* 


is equivalent to | made.7¢ 

61. Coburn v. Pacific Lumber, etc., 
Co., 46 Cal. 31; Edwards v. Shreve, 
83 App. Div. 165, 82 NYS 514; More- 
house v. Yeager, 41 N. Y. Super. 306; 
Ward v. Sands, 10 AbbNCas (N. Y.) 
60; Bruce v. Delaware, eétc., Canal 
Co., 8 HowPr (N. Y.) 440. 

{a] “Order made ont of court.”— 
Code Civ. Proc. § 937 provides that 
“an order made out of court, without 
notice to the adverse party, may be 
vacated or modified, without notice, 
by the judge who made it; or may be 
vacated or modified on notice, in the 
manner in which other motions are 
made.” WHisenberg vy. San Francisco 
Super. Ct,,i193) Calsb75, 226°P 617, 
619; Nason v. Los Angeles County 
Super, Ct., 39 Cal. A. 448, 179 P 454. 

62. Moore v. Merritt, 9 Wend. 
(N. Y.) 482. 

63. Moore v. Merritt, supra. 

64. Lewis v. Hall, 38 Cal. A. 329, 
176 P 171; Blackwell-Wielandy Book, 
etc., Co. v. John D. Boland Book, ete., 
Co., (Mo. A.) 226 SW 274. 

{a] At same term.—Blackwell- 
Wielandy Book, etc., Co. v. John D. 
Boland Book, ete., Co., (Mo. A.) 226 
SW 274. 

65. State v. Bragg, 63 Mo. A. 22. 

66. Chicago, etc., R. Co. v. Estes, 
71 Iowa 603, 33 NW 124, 

67. Ark.—Killian v. State, 72 Ark. 
137, 78 SW 766. 

Cal.—Suttman v. San Francisco 
Super. Ct., 174 Cal. 243, 162 P 1032; 


Ex p. Hartman, 44 Cal. 32; Hall v. 
Polack, 42 Cal. 218. 
Fla.—Mitchell v. Mason, 90 Fla. 


201, 106 S 430. 

Kan.—Lamont v. Williams, 43 Kan, 
bboy 23 P 592. 

Mo.—State v. Mississippi, etc., 
River Drain. Dist., 292 Mo. 696, 238 
Sw 446; Ekonomou v. Greek Ortho- 
dox Church St. Nicholas, (A.) 280 SW 
57; Blackwell-Wielandy Book, etc, 
Co. v. John L. Boland Book, ete., Co., 
(A.) 226 SW 274. 

Nev.—Persing v. Reno Stock Brok- 
erage Co., 30 Nev. 342, 96 P 1054. 


Wyo.—Reid v. Fillmore, 12 Wyo. 
72; 73 PB: 849. 
68. Cal.—Ex p. Hartman, 44 Cal. 


on 

Me.—Bergeron’s App:, 98 Me. 415, 
57 A 584. 

N. Y.—Matter of Welch, 20 App. 
Div. 412, 46 NYS 689. 

N. C.—Atlantic Nat. Bank v. Pere- 
goy-Jenkins Co., 147 N. C. 293, 61 SE 


68. 

Wyo.—Reid v. Fillmore, 12 Wyo. 
72, 7%) Pu849. 

{a] Party in whose favor an or- 
der was entered may move to vacate 
it. Dietz v. Farish, 43 N. Y. Super. 


87. 

[b] Party served.—A party on 
whom a copy of an order entered 
without notice of settlement is served 
is not thereby barred from moving 
for a resettlement. Hayes v. Borden, 


[42 C.J.] 553 


notice of application therefor.*> 

Waiver of notice may result from appearance and 
argument on the merits.®® 

[§ 255] f. At Whose Instance. 
the court may, of its own motion,®’ or on the appli- 
cation of a party interested,®® vacate or set aside 
an erroneous or void order. 

[§ 256] g. Hearing, Determination, and Relief— 


In a proper case 


Rules controlling the hearing and 


determination of other motions®® in so far as appli- 
cable govern motions to amend, modify, or vacate 
The court can correct an order previously 
entered by the clerk,"+ basing the amendment not 
only on the court’s memory”? or affidavits’? as to 
what the order was, but also upon memoranda’ 
where the correction merely makes the order, as 
amended, conform to the intended order of the 
The only question on a motion to vary 
minutes of a motion is what was the actual order 


119 NYS 156, 

[ce] Stranger cannot move to va- 
cate the order. Mayer v. Flammer, 
81 NYS 1062. 

[d] Harmless joinder.—The fact 
that in making a motion to set aside 
an order the attorney also makes it 
on behalf of a party not of record is 
immaterial. Atlantic Nat. Bank v. 
Peregoy-Jenkins Co., 147 N. C. 293, 
61 SE 68. 


69. See supra §§ 122-159. 


70. See infra this section; and §§ 
257, 258. 
Tl. Daly v. Chicago, 295 Ill. 276, 


129 NE 139; Ziolkowski v. Cobe, 144 
Ill. A. 186. ‘ 
[a] Record on quasi record of 
order in the cause on which an 
amendment may be based must be 
shown. Ziolkowski v. Cobe, 144 IIt. 
A. 186. % 
Same aks of order see supra §§ 218- 

72. Daly v. Chicago, 295 Ill. 276, 
129 NE 139. 

[a] Resettlement.—Where there is 
a question of fact with respect to 
the reading of papers on a motion, 
either arising on the affidavits or on 
the affidavits and the recollection of 
the court, the determination of the 
court is ordinarily controlling; but a 
plaintiff was entitled to have an or- 
der resettled, where the affidavit of 
his attorney that no papers were 
read on a motion as recited in the 
order was uneontroverted, and the 
record of the court by a memoran- 
dum and opinion was to the same 
effect, and there was nothing to show 
that the court had any independent 
recollection’ to the contrary. Ke- 
drovsky v. Russian Orthodox Greek 
Catholie Church, 195 App. Div. 127, 
186 NYS 346. 

73. Daly v. Chicago, 295-11). 276, 
129 NE 139. 

[a] Affidavits may be filed and 
considered. State v. Naylor, 28 Del. 
99, 90 A 880, 886. See also supra 
§§ 79-114, 116-120. 

{b] Attorney’s uncontroverted affi- 
davit that certain papers were not 
read on motion will control on mo- 
tion to resettle order. Kedrovsky v. 
Russian Orthodox Greek Catholie 
ae 195 App. Div. 127, 186 NYS 
34 


74. Daly v. Chicago, 295 Ill. 276, 
129 NE 139. ; 

[a] Stenographer’s notes are in- 
sufficient as sole basis for an amend- 
ment after close of term. Ziolkowski 
v. Cobe, 144 Ill. A. 186, 

75. Daly vy. Chicago, 295 Ill. 276, 
129 NE 139. 

hee Balfour v. Drummond, 4 Man. 


[a] Where it cannot be ascer- 
tained what order was pronounced in 
which case, the matter would be al- 
lowed to be reargued. Balfour v. 
Drummond, 4 Man. 467. 


554 [42 0.3.] 


Clear case must be shown to justify the granting 
Where the grounds of the apph- 
cation are explicitly denied, in the absence of further 
should not be vacated.*® 
order will seldom be disturbed merely because based 
on findings of facts which may seem to be against 
When the order 
granted on argument before a full bench, very slight 
reasons will induce less than a full bench to refuse 


of the motion. 


evidence the order 


the weight of evidence.’® 


to vacate it.8° 


Negligence of moving party. A party will seldom 
be relieved against the sheer neglect of himself or 
counsel,®*! and in such circumstances he may be 
deemed to have waived objections to irregularities 
in the order,®? although the rule may be otherwise 


in the case of a void sorlan 83 


‘No formal findings are necessary to support an 
order refusing to vacate an order theretofore made.** 
[§ 257] (2) Discretion of Court. As in the case 


77. Potter v. Tuttle, 2 Wend. (N. 

Y.) 254; Miller v. McCullough, 6 Pa. 
Dist. 55%, 19 Pa. Co. 341; McKenna 
v. Cosgrove, 41 Wash. 332, 83 P 240. 
See Verastegni v. Luzunarez, 22 NW. 
WklyDig 489 (on a motion to vacate 
an order, where the papers present 
conflicting states of facts, weight is 
to be given to the one most in ac- 
cord with the probabilities of human 
action as observed in actual transac- 
tions). 

{a] Consent of both parties may 
constitute an exception to the rule. 
Balfour v. Drummond, 4 Man. 467. 

78.. Ross v. Wig, 34 Hun 192, 6 
NYCivProc 263 [app dism 100 N. Y. 
243, 3 NE 180]; Butler v. McIlvaine, 
0+ Hower GNSBY 93798 Miller v. 
McCullough, 6 Pa. Dist. 557, 19 Pa. 
Co. 341; McKenna y. Cosgrove, 41 
Wash. 332, 83 P 240. 

79. Roche v. Ward, 7 HowPr (N. 

16. 


‘Tal Reason for rule.—The deci- 
sion of a judge on the facts is like 
that of a jury on the weight of evi- 
dence—conclusive; and if there was 
legal evidence another judge should 
not vacate the order upon the ground 
that such evidence was insufficient. 
Courter v. McNamara, 9 HowPr (N. 
We) 255. 

80. Day v. Wilber, 2 Cai. (N. Y.) 
251, Col. & C. Cas. 400. 

'. Division of court see supra § 144. 

81. Staar v. Moy Tong Hoy, 177 
Tll. A. 267; Matter of Peekamose 
Fishing Club, 5 App. Div. 284, 39 NYS 
124; Fowbie -v. Walker, 4 Oh. 64; 
Charlton, Be ‘Burfitt, 1 Moore & S. 450, 
28 ECL 4 

[a] Anoonee of counsel is no 
ground for vacating at a subsequent 
term a rule regularly and fairly ob- 
tained. MHildrith v. Harvey, 2 Johns. 
Cas, (CN. 'Y.) 221. 

{b]’ One who defaults when served 
with an order to show cause, in a 
matter within the jurisdiction of the 
court, is not in position to attack the 
final order rendered therein, such or- 
der being responsive to the issues 
presented by the order to show cause. 
State v. Carey, 151 Minn. 517, 187 NW 
710. 

g2. Staar v. Moy Tong Hoy, 177 
Tll. A. 267; State v. Carey, 151 Minn. 
517, 187 NW 710; Johnston v. Bloom- 
er, 3 Edw. (N. Y.) 328. 

. [a] Failure to present objections 
to order.—(1) ‘‘A litigant may not sit 
idly by and speculate on what the 
ruling of the court may be in a pend- 
ing. matter and afterwards be heard 
to insist that such order be set aside 
for reasons known to him at the time 
the order complained of was entered, 
but which he negligently failed then 
to bring to the attention of the 
court. We know of no exception to 
this rule.” Staar v. Moy Tong Hoy, 
177 Ill. A. 267, 269. (2) An order of 
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was 


/\ T8§ 256-258 


of other motions®> whether or not the power to va- 
cate or amend shall be exercised in any particular 
ease rests largely in the discretion of the court or 
judge;®® and this discretion, while not arbitrary,°* 
will not be controlled except in case of abuse.®® 
But it has been held that an amendment must be 
one that can be made without injustice, or on terms 
which preclude injustice.*® 

[§ 258] (3) Relief Granted. In so far as com- 


patible general rules as to granting relief on mo- 


tions®? apply.®+ 


The relief should be limited at most 
to that asked for and such other relief as may be 
strictly incidental thereto, this. usually being con- | 
fined to the granting of an amendment, modification, 

or vacation of the order, as the case may be. 


But 


a motion to open an order and for the relief to which 


proceeding simply irregular will not 
be canceled where the other side, hav- 
ing knowledge of the irreguiarity, 
quietly allows the opponent to pro- 
ceed under it. Johnston v. Bloomer, 
3 Edw. (N. Y.) 328. 

83. Johnston v. Bloomer, supra. 

84. Sandall v. Sandall, 57 Utah 
150, 193 P1093, 15 ALR 620. 

85. See supra § 150. 

86. Conn.—Purdy v. Watts, 91 
Conn, 214, 99 A 496. 
ee ee v. Whitaker, 3 Bibb 

Mo.—Blackwell-Wielandy Book, etc., 
Co. v. John L. Boland Book, ete., Co., 
(A.) 226 SW 274. 

N. Y.—De Lancey v. Piepgras, 141 
N. Y. 88, 35 NE 1089; Lisner v. Top- 


litz, “S6S\AppeeDiv. ta? SS NY S3s42385 
Matter of National Gramophone 
Corp., 82 App. Div. 593, 81 NYS 853; 


Belmont v. Erie R. Co., 52 Barb. 637; 
Holmes v. Rogers, 2 NYS 501; Ross 
v. Wiggs, 6 NYCivProc 268 note [aff 
34 Hun 192). 

N. C.—Mills v. Biscoe Lumber Co., 
139 N. :C.- 524,952 SH20054Bird |v. 
Bradburn, 131 N. C. 488, 42 SE 936. 

Oh.—Dunkirk First Nat. Bank vy. 
Smith, 102 Oh. St. 120, 130 NE 502; 
Van Camp v. McCulley, 89 Oh. St. 1, 
104 NE 1004; Fowble v. Walker, 4 Oh. 
64. 

S. C.—Brown v. Walker Lumber 
Co., 128 S. C. 161, 122.SE 670; Dunton 
v. Harper, 64 S. C. 338, 42 SE 153. 

S. D.—Fisk v. Hicks, 29 S.°D, 399, 
137 NW 424, AnnCas1914D 971, 

Tex.—Hume v. John B. Hood 
Camp Confederate Veterans, (Civ. A.) 
69 SW 643. 

. Wis.—Baker v. Baker, 51 Wis. 538, 
8 NW 289. 

[a] Resettlement.—The granting 
or denial of a motion for a resettle- 
ment of an order is within the dis- 
cretion of the court. Atty.-Gen. v. 
Continental L. Ins. Co., 90 N. Y.- 45; 
Matter of National Gramophone 
Corp., 82 App. Div. 593, 81 NYS 853; 
Lge th ges v. Hay, 12 Misc. 7, 33 NYS 


87. Blackwell-Wielandy’ Book, etce., 
Co. v. John L. Boland Book, etc., Co., 
(Mo. A.) 226 SW .274;) Klipstein §v. 
Marchmedt, 39 Misc. 794, 81 NYS 
817; Van Camp v. McCulley, 89 Oh. 
St. 1, 104 NE 1004; Fowble v. Walker, 
4 Oh. 64; Baker vy. Baker, 51 Wis. 
538, 8 NW 289. 

88 Fowble v. Walker, 4 Oh. 64; 
and cases supra notes 86, 87. But see 
State v. Mississippi, etc., River 
Drain. Dist., 292; Mo..696, 238 SW 446 
(holding that an order vacating an 
order at the same term was not with- 
out jurisdiction, even though the 
court abused its discretion in grant- 
ing it). 

{a] Abuse was shown where, 
without any proof of a change in the 
condition of the parties or the con- 


the moving party deems himself entitled may be 
combined, and it rests in the discretion of the court 
whether or not both branches of the motion shall 


dition of an estate, a judge set aside 
an order allowing a widow a certain 
sum monthly, and made another or- 
der allowing a gross sum which 
would not only greatly diminish the 
allowance but also have a retroac- 
tive effect. Baker vy. Baker, 51 Wis. 
538, 8 NW 289. 

[b] At a subsequent term an or- 
der cannot be arbitrarily and without 
good cause set aside. Van Camp vy. 
McCulley, 89 Oh. St. 1, 104 NE 1004. 

{c] Resettlement (1) will not be 
reversed where no substantial right 
of appellant is affected thereby. 
Matter of National Gramophone 
Corp., 82 App. Div. 593, 81 NYS 853. 
(2) Resettlement is not open to 
challenge before a tribunal which is 
competent only to review legal er- 
rors. Robertson v. Hay, 12 Misc. 7, 
33 NYS 81. 

89. Mo.—Blackwell-Wielandy Book, 
etc., Co. v. John L. Boland Book, ete., 
Co., (A.) 226 SW 274. 

N.  Y.—Prym. v. Peck, ete., (Co., 136 
App. Div. 566, 121 NYS 57. 

Porto Rico. -_ Gandia v. Texidor, 26 
Porto Rico 36. 

a re Swire, 30 Ch. .D. 2389. 

N. B.—Noonan vy. Bank of British 
North America, 29 N. B. 119 

N. S.—McDougald Ve Mullins, 30 
N. S. 313. 

[a] The primary inquiry always 
is whether the order as it finally 
stands is in the interest of law and 
justice. Gandia v. Exidor, 26 Porto 
Rico 36. : 

[b] ‘Where the original order has 
been acted upon (1) the judge has no 
power to vary it. Noonan v. Bank of 
British North America, 29 N. B. 119. 


(2) It is improper to resettle an or-— 


der, over two months after it has 
been entered, by providing for a stay 
of all proceedings, and thereby at- 
tempt to invalidate or make imeffec- 
tive such proceedings as have been 
taken ad interim. Prym v. Peck, 
eta Co., 186 App. Div. x6, 121 NYS 


[ec] Working detriment to strang- 
ers.—A court of record has power to 
vacate, correct, or reform its own 
orders inadvertently made, and to 
substitute a proper order for an im- 
proper one, even though the substi- 
tuted order may incidentally alter or 
reverse the advantage or benefit 
which strangers had gained by rea- 
son of the order inadvertently made. 
American Hosiery Co. v. Riley, 12 
AbbNCas 329 [app dism 92 N. Y. 650]. 

90. See supra §§ 150-159. 

$1. See cases infra this section, 

92. Adams v. Ash, 46 Hun 105, 11 
NYSt 618; Smith v. Spalding, zo N. 
Y. Super. 615, 30 HowPr 339; Hey- 
mann v. Mittelstaedt, 2 NYSt 645; 
re die v. Bloomer, 3 Edw. (N. Y.) 


93. See cases supra note 92. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 258-263] _ 


be heard together.°* Where a motion, made to 
vacate and set aside an order, also contains an alter- 
native prayer for general relief, the court may 
modify the order in question.®°® An order may not 
be set aside by order entered in another cause,°® 
especially without notice.” 

Substitution of judge’s order for court order. An 
order made by a court on a motion properly sub- 
mitted to the court should not be resettled by sub- 
stituting therefor an order made by a judge.%8 

[§ 259] 5. Effect—a. Of Amendment or Resettle- 
ment. An amended or resettled order takes the 
place of the original order.®® 

[§ 260] b. Of Vacation. Where an order is va- 
eated, the effect is the same as if such order had 
never existed,t and in some cases it may have the 
legal effect of an order directing the opposite of the 
original order.? An order irregular because entered 
contrary to a previous order is not void, and it will 
be made good by relation by setting aside the former 
order. 

Order refusing to vacate a void order does not 
validate the latter.* ? 

[§ 261] 6. Reinstatement of Order Vacated. An 
order vacating a formal order may itself be vacated 
at the same term if the parties are still before -the 
court, in which ease the original order is reinstated.® 
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If a judge at chambers makes an order which he 
has no power to make, and afterward sets the order 
aside, and then at chambers by a subsequent order 
reinstates the first order, the order reinstating is 
also without authority and void.® . 

[§ 262] 7. Vacation Implied or by Operation of 
Law. Noncompliance with rule as to entering and 
filing of orders may vacate the order, where the 
statute or rule declares that such shall be the effect.” 
An order staying proceedings in a cause may be as 
effectually vacated by proceeding to trial as by a 
direct order. 

Death of a party does not necessarily vacate or 
render inoperative prior orders made in the cause.® 

[§ 263] I. Construction Generally'°—l. Rules Ap- 
plicable. General rules for construing judgments*4 
apply in so far as applicable to the construction of 
orders.1? The court speaks by its order, and effect 
must be given to it according to its terms,'* but not 
extended beyond its terms.1* When a court is called 
on to choose between a construction that gives sig- 
nificance to all clauses of an order and another 
that makes one of the clauses meaningless, the 
former is preferred.t® 

Particular words and phrases. Among others else- 
where found in this work'® are the following: 
““Bond;’’'? ‘‘during pendency of any appeal;’’28 


94 Riggs v. Pursell, 74 N. Y. 370; 
Smith v. Spalding, 26 N. Y. Super. 
615, 30 HowPr 339; Heymann y. Mit- 
telstaedt, 2 NYSt 645; Andrews v. 
Cross, 17 AbbNCas (N. Y.) 92. 

95. Ives v. Ives, 80 Hun 136, 29 
NYS 1053. 

96. Chicago Title, etc., Co. v. Til- 
ton, 166 Ill. A. 610. 

97. Chicago Title, etc., Co. v. Til- 
ton, supra. 

98. Lippincott v. Westray, 6 NY 
CivProc. 74. 

99. Feist v. 
Inc., 111 NYS 848. 

1. U. S—In re Rochester Sani- 
Co., 222° Hed.) 22,, 13% 


Tll.—Union Nat. Bank v. Doane, 140 
I11..193, 29 NE 906. 

Kan.—Lamont v. Williams, 43 Kan. 
558, 23) P»592. 

N. Y.—MclIntyre v. Sawyer,9179 
App. Div. 535, 166 NYS 631; Regan 
vy. Gorham Co., 129 App. Div. 315, 113 


Weingarten Bros., 


tarium, etc., 


“ CCA 560. 


NYS 738; Farnsworth v. Western 
Union Tei. Co., 3 Silv. Sup. 30, 6 NYS 
T3os 

N. C.—Williams v. Floyd, 27 N. C. 
649 


S. C.-<State ‘v.;-Rice, 67: S.-C. 236, 
45 SE 153; Green v. McCarter, 64 S. 
Cc. 290, 42 SE 157. 

[a] Rule applied.—When the court 
of its own motion makes an order 
continuing all cases undisposed of 
until the next regular term, and in 
a few minutes thereafter announces 
that the order will be set aside and 
that such cases will be for trial 
during the following week, the juris- 
diction and control of the court over 
such cases for that term is not lost 
by the first order. Lamont y. Wil- 
liams, 43 Kan. 558, 23 P 592. 

[b] Original motion papers. —- 
Where an order taken by default is 
vacated on excusing the default, it 
must be heard as to the party who 


took it on the same papers upon 
which he originally moyed. Knowl- 
ton v. Bowrason, 8 Cow. (N. Y.) 


Sie 

2. In re West, 162 Cal. 352, 122-P 
953. See Dee v. Wilson, 91 Minn, 115, 
97 NW 647 (construing Gen. St. 
[1894] § 4665 subd 3). 

3. Studwell v. Palmer, 
(CN. Y.) 166. 

4. Smith v. Los Angeles, etce., R. 
Co.,, (Cal.) 34..P. 242. , 

5. In re Mitchell, 126 Cal. 248, 58 
P 549; Peo. v. Colvin, 165 Ill. 67, 46 
NE 14; Bromberg v. Peo., 136 Ill. A. 


5 Paige 


602; Lerner v. Wagner, 36 Misc. 8338, 
74 NYS 851. But see Wheeler v. 
Garrett, -13 Colo. .140; .21,..P., 1021 
(where it is held that an order va- 
cating an order reinstating a case 
which had been dismissed does not 
have the effect of reviving the judg- 
ment of dismissal). 

6. Loomis v. Andrews, 49 Cal. 239. 

7 <s3ronner v. Loomis, 17 Hun (N. 
Y.) 439. 

Effect of: 
Rehearing see supra § 160 et seq. 
Renewal of motion see Supra § 175 


et seq. 
A Bacon v. Bicknell, 17 Wis. 
5 


9. Collier v. Newbern Bank, 21 N. 
C..328. 

[a] On revival the case stands as 
it stood under orders made before the 
death of the party. Collier v. New- 
bern Bank, 21 N. C. 328. 

What actions revivable see Abate- 
ment and Revival §§ 303-433. 

10. Construing order. as one of 
judge or of court see supra §§ 8, 205, 
206, 212. 

11. See Judgments § 704 et seq. 

12. See infra this section; and in- 
fra §§ 264, 265. 

13. U. S.—In re, Eddleman, 154 
Fed. 160; In re Herskovitz, 152 Fed. 
316; Hammond El. Co. v. Chicago Bd. 
of Trade, 143 Fed. 292, 74 CCA 430. 

Cal.—German Sav., etc., Soc. v. Al- 
drich, 5 Cal. A. 215, 89 P 1063; Water 
Supply Co. v. Sarnow, 1 Cal. A. 479, 
82 P 689. 

Fla.—Fleming v. State, 62 Fla. 48, 
56 S 298. 

Ga.—Bartlett v. Taylor, 147 Ga. 85; 
92 SE 940; Palmer Brick Co. v. 
Woodward, 135 Ga. 450, 69 SE 827. 

Ill.— Bracken v. Kennedy, 4 Ill. 
558; Dunn v. Keegin, 4 Ill. 292; Green 
Va inion Wl Ra Cow AS lea be 

Minn.—Fletcher v. Southern Colo- 
nization Co., 148 Minn. 143, 181 NW 
205; Minneapolis Gaslight Co, v. 
Minneapolis, 128 Minn. 231, 143 NW 
728. 

Mont.—State v. Silver Bow County 
Second Judicial Dist. Ct., 42 Mont. 
496, 113 P 472, AnnCas1912B 246. 

N. J.—Anonymous, 9 N. J. L. 
224. 

N. Y.—Fisher v. Gould, 81 N. Y. 
228; Hewlett v. Wood, 67 N. Y. 394; 
Obermeyer v. Adisky, 123 App. Div. 
272, 107 NYS 949; Oakes v. Star Co., 
119 App.»;Diy. 358,104 NYS 244; 
Buccolo v. New York L. Ins. Co., 117 
App. Div, 428, 102 NYS 794; Miller v. 


Nevins, 115 App. Div. 139, 100 NYS 
703; Matter of Sands, 112 App. Div. 
649, 98 NYS 459; Simpson v. McKay, 
3 Hun 316, 5 Thomps. & C. 706; Peo. 
v. Lowber, 28 Barb. 65, 7 AbbPr 158; 
Peo. v. Seneca Falls Water Works 
Co., Ine., 124 Misc. 23, 207 NYS 215 
[cit Cyc]; Rice v. Whitlock, 15 “Abb, 
Pr 419; North v. Sargeant, 14 AbbPr 
223; Cochran v. Van Surlay, 20 Wend. 
365, 32 AmD 570 [aff Clarke v. Van 
Surlay, 15 Wend. 436]. 

S. C.—O’Connor v. Keiser, 85 S. @: 
522, 67 SE 737; Lawton v. Perry, 45, 
S. C. 319, 28 SH 53; McCrady v. Jones, 
36S. C. 136, 15 SE 430. 

Vt.—Hoyt v. Smith, 83 Vt. 412, 76 
A 107. : 

W. Va.—U. S. -Blowpipe Co. y. 
Spencer, 61 W. Va. 191, 56 SE 345. 

Wis.—-Whitefoot v. Leffingwell, 90 
Wis. 182, 63 NW 82; Balkins v. Bald- 
win, 84 Wis. 212, 54 NW 403. 
aaa One v. Hopkins, 9 Man: 

Ont.—Taylor v. Guelph, 41 Ont. L. 
33, 37, 39 DomLR 416. y 

“Must be construed as any other 
document is to be construed, by giv- 
ing effect to it according to the mean- 
ing of the words in which it is. ex- 
pressed.” Taylor v. Guelph, supra. 

[a] Peremptory rule only means 
so far as the party is not prevented 
by the act of God or by some inevi- 
table accident. Mostyn’s Case, Lofft 
262, 786. 

{[b] Supplying by intendment,— 
The omission of the word “dollars” 
in an order made on a motion may be 
supplied by intendment. Gregory vy. 
Gregory, 10 Mo. A. 589. 

14, O’Connor v. Keiser, 85'S. C. 
522, 67.SE 737. 

15. American Exch. Nat. Bank vy. 
Goubert, 210 N. Y. 421, 104 NE 928. 

16. Construction of particular or- 
ders see cross references supra 
p 462, 

17. Peo. v. Lowber, 28 Barb. (N: 
Y.) 65, 7 AbbPr 158 (an order re- 
quiring a “bond’’ is satisfied by an 
undertaking equally effective for the 
same purpose). j 

18. McMahon v. Allen, 14 AbbPr 
(N. Y.) 220 (an order continuing a 
receivership during the pendency of 
any appeal which may be taken from 
the final decree continues such re- 
ceivership not only during an appeai 
to the general term, but also during 
an appeal to the court of .appeals 
from an order of the general term 
granting a new trial). 
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‘*forthwith;’’+® ‘‘in open court;’’?° ‘‘instanter;’’?? 
“‘refuse;’’?? ‘‘ten days’ stay of éxecution after 
notice of entry of judgment;’’?* ‘‘until further 
order ;’’?* ‘‘upon consideration of the court.’’?> 

[§ 264] 2. Extrinsic Evidence. General rules as 
to extrinsic evidence in the construction of judg- 
ments’® apply in the construction of orders.*7 The 
order cannot be qualified in its operation and effect 
by reference to the opinion of the court granting 
it,?8 unless the order expresses the ground on which 
it was based and such expression is coupled with 
phrases that make doubt.?® The court’s memoran- 
dum following an order, but not made part of it, 
does not establish the existence of a fact referred 
to in the memorandum, but not necessarily inferred 
from the order itself.*° 

[§ 265] 3. Conflicting Recitals.** The rules just 
stated®? apply to the construction of recitals in an 
order:®? The ordinary effect of a recital in an order 
may be overcome by other recitals of the order** 
and also in conjunction with the notice of motion*% 
or other parts of the record.*¢ 
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[§ 266] 4. By Whom Construed. As in the case 
of judgments*’? it is the province of the court to 
construe the meaning and purview of orders.*® 
Where there is ambiguity in an order, its construc- 
tion by the court making it should be conclusive.*® 
The interpretation or construction by a court of 
one of its own orders will not be interfered with on 
appeal*® where such construction is in accordance 
with the construction of other similar orders.*! 

Construction adopted by parties. The rule that, 
where the terms of an agreement are doubtful and 


' the parties thereto have by their own conduct placed 


a construction on it which is reasonable, such con- 
struction will be adopted by the courts,42 may be 
applied to an order of court.*% 

[§ 267] J. Operation and Effect—1. In General. 
A party must either obey a valid or voidable order 
or move to set it aside.*4 

On whom binding. While an order of court does 
not bind persons who are not parties or privies to 
the proceedings,*® it is binding on the parties and 
their privies.*¢ A fortiori, parties who have availed 


See infra § 270. 

20. Palmer Brick Co. vy. Wood- 
ward,, 135 Ga. 450, 69 SE 827 (an 
order of court, in view of the words 
‘following the order and preceding 
the signature of the judge thereto, 
“in open court this September 19, 
1896,” will be deemed to be granted 
in term time, in the absence of any- 
thing appearing in the proceedings 
to indicate that it was granted at 
chambers). 

21. See infra § 270. 

22. Fleming v. State, 62 Fla. 48, 
56 S 298 (an entry “that the motions 
be and the same are hereby refused” 
indicates that the motions are enter- 
tained and denied, rather than that 
the motion to entertain them was re- 
fused, although ‘“‘denied” would have 
been a more accurate word than “re- 
fused”). 

"23. Niceoxian v. Levy, 58 Misc. 174, 
108 NYS 1107 [app dism 126 App. 
Div. 83, 110 NYS 236] (where the 
direction of the court for “ten days’ 
stay” was entered in the minutes as 
“ten days’ stay of execution after 
notice of entry of judgment,” the en- 
try became the order of the court, in 
the absence of any objection thereto). 

24. Bolton v. London School Bd., 
7 Ch. D. 766 (when an order is made 
to last until a particular day “or 
until further order,” the words ‘fur- 
ther order’? mean an order made on 
an earlier day than the day speci- 

ed). 

2 32: Hoyt v. Smith, 83 Vt. 412, 76 
A 107 (order sustaining a motion, re- 
citing that “upon consideration of the 
court” the motion was granted, must 
be construed as though it used the 
words ‘upon due consideration,” and 
hence as amounting to a finding that 
all prerequisites to the granting of 
the motion had been complied with). 


19. 


26. See Judgments § 803. 
27. See infra this section. ; 
[a] Parol evidence is not inadmis- 


sible to show that proceedings were 
had and an order granted in open 
court where the order recites that it 
was granted at chambers, or that the 
action taken was that of a court of 
equity in session and not of a judge 
at chambers, and the fact that the 
proceedings were entered upon the 
minutes along with entry of business 
which transpired in court on the date 
of the order does not raise such an 
ambiguity as to authorize the admis- 
sion of such parol evidence. More- 
head y. Allen, 131 Ga. 807, 63 SE 507. 

{b] Statement by court as to 
what he meant by the order cannot 
be considered. Taylor v. Guelph, 41 
Ont. L. 33, 39 DomLR 416. 


28. American Well, etc., Co, v. 


Kern County Super: :Ct., 19 Cal. A. 
497, 126 P 497; Clarke v. Lourie, 82 
N. Y. 580; Peo. v. Lawrence, 81 N. Y. 
644; Fisher v. Gould, 81 N. Y. 228; 
Hewlett v. Wood, 67 N. Y. 394; Kal- 
fur v. Broadway Ferry, etc., R. Co., 
34 App. Div. 267, 54 NYS 503 [rev on 
other grounds 160 N. Y. 19, 54 NE 
712]; ‘Robinson v. New York, etc., 
R. Co., 64 Hun 47, 18 NYS 728; Peo. 
v. Seneca Falls Water Works Co., 124 
Mise. 23, 207 NYS 215; Shapiro v. 
Karon, 118 Misc. 741, 194 NYS 460; 
Matter of Broderick, 25 Misc. 534, 56 
NYS 99; Townsend v. Nebenzahl, 8 
AbbNCas (N. Y.) 427; Wheeler v. 
State, (Okl. Cr.) 220 P 962. 

29. Fisher v. Gould, 81 N. Y. 228; 
Milton) vs Beecher, 59° Ni W116, eit 
AmR 3837. 

30. Fletcher v. Southern Coloniza- 
tion Co., 148 Minn. 143, 181 NW 205; 
Minneapolis Gaslight Co. v. Minneap- 
olis, 123 Minn. 231, 143 NW 728. 

[a] An unambiguous order cannot 
be modified or limited by inferences 
drawn from a memorandum of the 
judge not made a= part thereof. 
Minneapolis Gaslight Co. v. Minneap- 
olis, 123 Minn. 231, 143 NW 728. 

, te Conclusiveness of see infra 

Striking out part of recitals sce 
supra § 208; and infra § 275. } 

32. See supra §§ 268, 264. 

33. Morehead v. Allen, 131 Ga. 807, 
63 SE 507 (parol evidence), 

34. Connally v. Louisville, ete., R. 
Co., 297 Fed. 180; Oppenheimer vy. 
Carabaya Rubber, etc., Co., 145 App. 
Div. 830, 130 NYS~- 587; Muller v. 
Philadelphia, 55 Mise. 30, 104 NYS 
782; Stockyards Nat. Bank y. Bragg, 
(Utah) 245 P 966. . 

35. Oppenheimer v. Carabaya Rub- 
ber, etc., Co., 145 App. Div. 830, 130 
NYS 587. ‘ 

[a] Rule applied.—Although an 
order recited that it was entered on 
motion of defendant’s attorneys, de- 
fendant will not be precluded thereby 
if it appears on its face, when read 
in conjunction with notice of mo- 
tion, that such recital does not indi- 
cate that defendant was satisfied with 
the order. Oppenheimer vy. Carabaya 
Rubber, ete., Co., 145 App. Div. 835, 
130 NYS 590; Oppenheimer vy. Cara- 
baya Rubber, ete., Co., 145 App. Div. 
830, 130 NYS 587. 

36. Davis v. Fogarty, 134 App. 
Div. 500, 120 NYS 39. 

87. See Judgments § 794. 

38. Farmers’ L. & T. Go. v. Bank- 
ers, CLC, bel” Cor LOOMING Yan S420 16 
NE 539; Atty-Gen. v. ‘Continental L. 
Ins: Co;,‘88°N. Y; 77; Union Trust-Go, 
v. Whiton, 78 N. Y. 491; Canada L. 
Assur. Co. v. McHardy, 18 Alta. L. 


221, 67:-DomLR 100, [1922] 2 West 
Wkly 1375. 

39. Earmers’ L. & T. Co. vy. Bank- 
ers, #ele. per elsa Co, LOSmN: EX o4ca8 ho: 
NE 539. 

40. Union Trust Co. vy. Whiton, 78 


Naw x49 

41. Union Trust Co. v. Whiton, 
supra; Canada L. Assur. Co. v. Mc- 
Hardy, 18 Alta. L. 221, 67 DomLR 


100, [1922] 2 WestWkly 1315. 

42. See Contracts § 517. 

43. State v. Silver Bow County 
Second Judicial Dist. Ct., 42 Mont. 
496, 113 P 472, AnnCas1912B 246. 

44. Anderson yv. Smith, 13 D. C. 1; 
Swift v. Wylie, 28 N. Y. Super. 641; 
Arctic F. Ins. Co. v. Hicks, 7 AbbPr 
(N. Y.) 204; Wilcox v. Harris, 59 
HowPr (N. Y.) 262; Gould v. Root, 4 
Hill CN. Y2) 554. 

{a] Irregular order.—A party is 
not bound to treat as a nullity an or- 
der which is obtained in conflict with 
the rules of court, but he may, if he 
choose, disregard the irregularity and 


obey it. Osgood .v. Joslin, 3 Paige 
CNS) 195s 
{[b] Ignoring an order is not 


necessarily error. Nutter v. Syden- 
stricker, 11 W. Va. 535 (an order re- 
manding a case to rules, and to try 
the same, where defendant appeared 
and made defense to the trial, and 
did not object thereto). 

Abandonment see infra § 271. 

45. lIowa.—Polk County v. Iowa 
Dist. Ct., 133 Iowa 710, 110 NW 1054. 

Md.—Owens vy. Barroll, 88 Md. 204, 
40 A 880. 

N. Y¥.—Schrauth y. Dry Dock Sav. 
Bank, 86 N. Y. 390; Acker v. Ledyard, 
8 Barb. 514 [rev on other grounds 8 
a Y. 62]; -Clark’s Case, 15 AbbPr 

Wis.—Paschke vy, Stoller, 189 Wis, 
348, 207 NW 704. 

Big lbe ON v. Chambers, 11 Man. 

[a] An ex parte order, directing 
an auditor to audit certain sums of 
money, due or to become due to a 
certain claimant, does not bind an- 
other claimant having a superior 
right to it. Owens vy. Barroll, 88 Md. 
204, 40 A 880. 

46. Deslonde v. Darrington, 29 
Ala. 92; Palmer Brick Co. v. Wood- 
ward, 135 Ga. 450, 69 SE 827; Culross 
v. Gibbons, 130 N. Y. 447, 29 NE 839; 
Acker v. Ledyard, 8 Barb. 514 [rev on 
other ‘grounds 8 N. Y. 62]; Clark’s 
Case, 15 AbbPr (N. Y.) 227. 

la] Party opposing order.—Acker 
v. Ledyard, 8 Barb. 514 [rev on other 
grounds 8 N. Y. 62]. 

[b] Party requesting order.— Wood 
Sone: 38 Barb. 473 [aff 44 N. Y. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 


§§ 267-273] 


themselves of the benefit of an order are bound by 
it,*7 and cannot be heard to complain of conditions 
imposed by it.48 A party cannot question the valid- 
ity of an order made at his request and upon his 


stipulation.*® 


[§ 268] 2. Time of Taking Effect. 
an order may be given effect as of some prior date 
by antedating its? or by so providing in the order 
itself,*! or by applying the rule that whatever is 
done during a term of court is regarded ds done 
on the first day thereof,®? the general rule is that 
an order takes effect as of the time when it is 
made,°* which usually is when it is drawn, signed, 


and served.®* 
[§ 269] 3. Expiration. 


made.°? 

Laches in serving an order may 
of all benefit thereunder.®§ 

[§ 270] 4. Time of Performance. 


[ce] Surety.—Where, upon the mo- 
tion of a party who had obtained a 
judgment against a constable, the 
court ordered the latter’s bond to be 
put in suit, such order was conclu- 
Sive against the constable and his 
Surety that the judgment so obtained 
was a recovery against the former 
for default or misconduct in office. 
has York v. Ryan;-9 Daly ((N.-¥*) 
316. 

[d] Where one, not a party in an 
action, appears and is permitted to 
take part in the hearing of a motion 
therein, it renders him an actual 
party to the motion and he is bound 
by the result thereof. Jay v. De 
Groot, 2 Hun (N. Y.) 205, 4 Thomps. 
& C. 670; Schrauth v. Dry Dock Sav. 
Bank, 8 Daly (N. Y.) 109; National 
Park Bank v. Whitmore, 7 NYSt 456. 
Contra Acker y. Ledyard, 8 Barb. 514 
[rev on other grounds 8 N. Y. 62]. 

{e] Amended order is valid against 
a person who has received notice of 
the motion to amend, although he 
received no notice of the motion for 
the original order. In re New York, 
90 N. Y. 390. 

47.. Palmer Brick Co. v. Wood- 
ward,*t135" "Ga. '460,— ‘69 SEE S8273 
Weichsel v. Spear, 47 N. Y. Super. 
223 faff 90 N. Y. 651 mem], 

48. In re Waverly Waterworks 
Co., 85 N. Y. 478; Simmons v. Sim- 
mons, 32 Hun (N. Y.) 551; Claflin v. 
Frenkel, 29 Hun 288, 3 NY-CivProc 
109; Strong v. Jones, 25 Hun (N. Y.) 
319; Weichsel v. Spear, 47 N. Y. Su- 
per. 223. [aff 90-N. Y. 651];-Bright ‘v: 


Milwaukee, etc.,’ R. Co., 1 AbbNCas 
GNURY.): 14; 

49. Lockhart v. Harrell, 6 La. 
‘Ann, 530; Fischer v. Langbein, 103 


N. Y.: 84, ’8 NE 251. 

50. See supra § 213. 

51. See supra § 213. 

Nunc pro tune order: 

Generally see supra § 215. 
Inntry of see supra §§ 221-225. 

52. Manchester v. Harrington, 10 
N. Y. 164; May v. Cooper, 24 Hun 
GNSS FYE) erie See also Judgments 
§ 203. 

53. Matter of Livingston, 34 N. Y. 
555, “2 “AbbPrNS*'1, 32" HowPr> 20; 
May v.,.Cooper, 24 ‘Hun* (N=-Y¥.) 77; 
Young v. Hopkins, 9 Man. 310; Cam- 
eron v. Hattie, ty N. S. 456, 26 Dom 
uR 496. 

[a] Extent of ‘yule-—Where it ap- 
pears that an order was not promul- 
gated until a certain day, it cannot 
take effect prior to that time by 
force of another order made there- 
after. Matter of Livingston, 34 N. 
Y.' 555, -2*AbbPrNS 1,32) HowPr :20. 
~[b] Court cannot go behind the 
Gate on the face of an order and give 


The duration of its vital- 
ity and the time of the expiration of erders largely 
depend on their purpose and terms,®® some being 
limited by their terms to a particular day or event,°® 
and some expiring with the term at which they are 
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be obeyed ‘‘forthwith’’ or ‘‘in- 


means within twenty-four hours, or the 
judicial day upon which the order was made.°? 
When an order directs a thing to be done without 


regulating the time within which it must be per- 


Except where 


formed, it continues to speak so long as the cause 
for making it exists and the thing directed remains’ 
unperformed ;°° but the court will, before any ul- 
terior proceedings are allowed, fix a time certain at 
or upon which the order shall be obeyed.®+ 

[§ 271] 5. Abandonment. While ordinarily a rule 
or order when once obtained cannot be abandoned 
by the party moving,®? an order granting to the 


moving party a favor is not imperative upon him, 


eral. 


deprive a party 


unless so expressed.®* 

[§ 272] 6. Void or Voidable Orders—a. In Gen- 
As in the case of judgments** orders may be 
either void or voidable, with the same general dis- 
tinctions between these two kinds of orders.®? 

[§ 273] b. Voidable Order. 
exists both of the subject matter and of the parties, 


Where jurisdiction 


an order is not void but voidable, however erroneous 


A direction that 


it operation as of a prior date. 
Young v. Hopkins, 9 Man. 310. 

54 Charge v. Farhall, 4 B. & C. 
865, 10 ECL 835, 107 Reprint 1281; 
Wilscn v. Hunt, 1 Chit. 647, 18 ECL 
352; Belcher v. Goodered, 4 C. B. 472, 
56 ECL 470, 136 Reprint 591; Sedg- 
wick v. Allerton, 7 East 542, 103 Re- 
print 210; Joddrel v. 4 Taunt. 
258, 128 Reprint 826; Young v. Hop- 
kins, 9 Man. 310. 

[a] In Nova Scotia the word 
“made” in Order 52 Rule 12 [copy of 
English Rule], which provides that 
orders shall take effect from the time 
they are made, refers to the time 
when they are pronounced or an- 
nounced. Camron v. Hattie, 49 N. S. 
456, 26 DomLR 496. 

55. See cases infra this section. 

[a] An interlocutory order is not 
operative after judgment. Wood v. 
Wood, 7 Lans, (N. Y.) 204 (order for 
the payment of temporary alimony). 

56. McMahon vy. Allen, 14 AbbPr 
CN.  -Y.)* 2203" Bolton vi") London 
School Bd., 7 Ch. D. 766. 


[a] During pendeney of any ap- 
peal.—_McMahon y. Aftlen, 14 AbbPr 
(N.: Y.)° 220. 

{b] Until further order.—Bolton 


v. London School Bd., 7 Ch. D. 766. 


57. Pflaum v. Grinberg, 5 Heisk. 
(Tenn.) 215. See Rogers v. Chad- 
wick, 10 N. J. L. 59; State v. Cross, 
2 Humphr. (Tenn.) 301. 

58. -Harris v. Vans Wagenen, 14 
NYWklyDig 212. See also supra 
§ 229: 

59. Smith v. Little, 53 Ill, A..157; 
Champlin v. Champlin, 2 Edw. (N. 


Y.) 328. But see Peo. v. Brower, 4 
Paige (N. Y.) 405 (direction in an 
order to deposit a paper forthwith 
does not mean within twenty-four 
hours, according to the _ technical 
meaning of the word “instanter,”’ as 
used at common law, but means im- 
mediately or within a reasonable time 
after notice of the order). 


60. State v. Cross, 2 Humphr. 
(Tenn.) 301. 
61. Faircloth v. Isler, 76 N. C. 49. 


In re Simpson, 17 L. T. Rep. 
Ne SIV 627; 

63. Neill v. Wuest, 17 AbbPr (N. 
Y.) 319 note; Pugsley v. Van Alen, 8 
Johns. (N. Y.) 352;. Doe v. Roe, 4 
Taunt. 883, 128 Reprint 579. 

[a] The whole effect of a noncom- 
pliance with an order of this charac- 
ter is to place the party in the same 
position as if his motion had origi- 
nally been denied. In re Waverly 
Water-Works Co., 85 N. Y. 478; Neill 
v. Wuest, 17 AbbPr. (N. Y.) 319 note; 
and cases supra this note. 

64. See Judgments § 810, 

65. See infra §§ 273, 274. 


or irregular it may be.®® 


Such orders cannot be 


66. Ala.—Neville v. Kenney, 125 
Ala. 149, 28 S 452, 82 AmSR 230. 

Cal.—Peo. vy. Elkins, 40 Cal. 642. 

Ga.—Rodgers v. Evans, 8 Ga. 143, 
52 AmD 390. 

‘ Ill.—Elmstedt v. Peo., 102 Ill. A. 

31. 

Kan.—Randolph v, Simon, 29 Kan. 
406. 

Mo.—Aull v. St. Louis Trust Co., 
149 Mo, 1, 50 SW 289. 

N. Y.— Fisher v. Langbein, 103 N. 
Y. 84, 8 NE 251; Kamp v. Kamp, 59 
NGCEY 32127, S. Trust Co. v. New 
York, ete., Ra Coss. Huny s4ienlase 
101 N. VRS 47325 ’NE 316)3 Hall ve 
U. S. Reflector Co., 31 Hun 609; Hall ~ 
v. Munger, 5 Lans. 100; Pinckney _v. 
Hagerman, 4 Lans. 374 [aff 53 -N. Y. 
31]; In re Griswold, 13 Barb. 4125 
Davenport v. Sniffen, 1 Barb. 223; 
Cooley v. Lawrence, 12 N. Y. Super. 
605, 12 HowPr 176; U. S. Trust Co. 
v. New York, etc., R. Co, 6 NYCiv 
Proc 96, 67 HowPr 390 [rev on other 
grounds 35 Hun 341. (aff 101 'N.-Y. 
478, 5 NE 316)]; Kraus v. Averill, 4 
NYCivProc 410, 66 HowPr 97; Harris 
v. Clark, 10 HowPr 415; Spencer v. 
Barber, 5 Hill 568; Gould v.. Root, 4 
ane 554; Studwell v. Palmer, 5 Paige 


Tex.—Texas Co. v. Honaker, (Civ. 
A.) 282 SW 879. 
Wis.—Hungerford y. Cushing, 2 


Wis. 411. 

See also Judgments § 810. 

[a] An irregular order is one that 
the court has jurisdiction to grant, 
but which is unauthorized by reason 
of a failure to comply with: (1) Some 
statutory requirement. Pinckney v. 
Hagerman, 4 Lans, 374 [aff 53 N. Y. 
381]; Matter of Salmon, 34 Misc. 251, 
67 NYS 215. (2) Some standing rule 
y Renee v. Palmer, 5 Paige 


Order founded on affidavits 
which do not conform to the rules is 
erroneous but not void. Starr v 
Francis, 22 Wend. (N. Y.) 633. But 
compare Ellis v. Van Ness, 14 HowPr 
(N. Y.) 313 (where it was held that, 
if an order extending the time to an- 
Swer or demur be made without the 
affidavit of merits required by rule 
of court, it may be disregarded as 
much as if made without any affi- 
davit at all). 

[c] Order entered on a motion re- 
newed without leave is merely irreg- 
ular. Robertson v. Robertson, 9 Daly 
44. [app dism 81 N. Y. 639]. 

{[d] Order obtained by fraud.— 
Harris v. Clark, 10 ‘'HowPr (N. Y.) 
415; Spencer v. Barber, 5 Hill (N. Y.) 
568, See also Judgments § 810 text 
and note 11. 

{e] Repugnant .orders.—(1) An 
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disregarded, but are valid and enforceable until 


regularly reversed or set aside.®? 


[§ 274] c. Void Order. An order made by a court 
or judge wholly without jurisdiction is void and 
An order of a court acting 
without authority in a particular case constitutes 
a mere nullity, regardless of the general powers or 
A void order is not 
made valid by lapse of time and ever remains with- 
out effect as completely as if never entered.”° 

[§ 275] d. Partial Invalidity. An order may be 


of no force or effect.®8 


jurisdiction of the court.®® 


order repugnant to a prior unvacated 
order in the same case is irregular. 
Hungerford v. Cushing, 2 Wis. 411. 
(2) An ex parte order, made under 
immediate direction of the court, al- 
though irregularly obtained, cannot 
be treated by the adverse party as a 
nullity; and a common order, entered 
contrary to such special order and 
treating it as a nullity, is itself ir- 
regular. But if the court afterward 
sets aside the special order, leaving 
the common order in full force, the 
common order will be made regular, 
by relation, as of the time when it 
was entered. Studwell v. Palmer, 5 
Paige: CN: “Y.)- 166: 

Wrong reasons assigned immaterial 
see supra § 209. 

67. Cal.—Stambach yv. Emerson, 
69 P 856; Wolters v. Rossi, 126 Cal. 
644, 59 P..143. 

Ga. —Rodgers v. Eanes 8 Ga. 1438, 
52 AmD 390., 

N. Y.—Swift v. Wylie, 28 N. Y. 
Super. 641; Cooley v. Lawrence, 12 
N. Y. Super. 605, 12 HowPr 176; Mat- 
ter of Salmon, 34 Misc. 251, 67 NYS 
215; Krause v. Averill, 4 NYCivProc 
410, 66 HowPr 97; Williams v. Mur- 
ray, 2 AbbPrNS 292, 32 HowPr 187; 
Harris’ v.. Clark, 10 HowPr. 415; 
Hempstead v. Hempstead,,7 HowPr 

_ 8; Blackmar v.. Van Inwager, 5 How 
Pr 367, CodeRepNS 80; Spencer v. 
Barber, 5 Hill 568; Gould v. Root, 4 
Hill 554; Starr.v. Francis, 22 Wena. 
633; Jackson v. Jackson, 8 Cow. 73; 
Roosevelt 'v.' Gardinier, 2 Cow. 463; 
Studwell v. Palmer, 5 Paige 166; Os- 
B00 v. Joslin,,'3 Paige 195. 

N. C.—Williamson vy. Pender, 127 
N. C. 481,987 SE 495. 

S. C.—Harle’v. Stokes, 5 S. C. 336. 


Tex:—Texas Co. v. Honaker, (Civ. 
A.) 282 SW 879. 
Wis.—Hungerford vy. Cushing, 2 


Wis. 411.) 
B.C Brigman v. McKenzie, 6 B. 
Cc. 


Collateral attack see infra § 278. 

68 Ala.—Neville v. Kenney, 125 
Ala,:149, 28 S452, 82 AmSR 230. 

Cal.—Loomis v. Andrews, 49 Cal. 
239. 

Fla.—Swepson v. Call, 13 Fla. 337. 

Ida.—Fremont County v. Brandon, 
6 Ida. 482, 56 P 264. 

Ill.— Union Nat. Bank y. Doane, 140 
Tl... 193, 29 NE 906; Diversey v. 
Johnson, 93 Ill. 547; Blanchard v. 
Williamson, 70 Til. 647. 

Mo.—Tooker v. Leake, 146 Mo. 419, 
48 Ko td 638. 

Y.—Peo. v. Brown, 103)N. (Ye aed 
9 Ni 327; Foote v. Lathrop, 41 N. 
358; Lisner v. Toplitz, 86 App. eg 
as 83 NYS 423; Pinckney v. Hager- 
man, 4 Lans. 374 [aff 53 N. Y. 31]; 
Smith v. Coe, 30 N.Y. Super. 477; 
Haner v. Bliss, 7 HowPr 246; Schenck 
v. McKie, 4 HowPr 246, 3 CodeRep 
24; Methodist Episcopal Church v. 
Tryon, 2 HowPr 132; Bedell v. Pow- 
ell, 3 CodeRep 61; Spencer v. Barber, 
5 Hill 568; Clarke v. Spencer, 6 Cow. 


59. 

N. C.—Moore v. Moore, 131 N. C. 
371, 42 SE 822; State Bank y. Twitty, 
13 N. C. 386. 

Oh.—Ludlow v. Johnston, 3 Oh. 553, 
17 AmD. 609, 

..Tenn,—Connor _ v.... Frierson, 98 
Tenn, 183, 38 SW: 1031; ‘McGuire vy. 
Hay, 6 Humphr. A419, c 
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valid.?? 


General. 


Tex,.—Hx p. 
661, 62 SW 758. 

Eng.—Smith v. Peters, L. R. 20 Eq. 
cualaly 

See also Judgments § 811. 

“A void order is one that the court 
has no power to make.” Matter of 
Salmon, 34 Misc. 251, 252, 69 NYS 
215, 

[a] Dlustration of void orders.— 
(1) An order of a circuit judge in a 
case supposed to be pending in an- 
other circuit is void, unless the cause 
is pending in such circuit at the time 
the order is made. Swepson y. Call, 
13 Fla. 337. (2) If the district judge 
at chambers makes an order which 
he has no power to make, and after- 
ward sets the order aside, and then 
at chambers, by a subsequent order, 
reinstates the first order, the order 
reinstating is also without authority 
and void. Loomis v. Andrews, 49 Cal. 
239. 

[b] After an appeal the lower 
court can make no further order in 
the cause unless a venire de novo is 
awarded by the appellate court. 
State Bank y, Twitty, 13 N. C. 386. 

[c] After the death of a party 
and before revivor no order upon the 
merits can be made. Collier v. New- 
bern Bank, 21 N. C. 328, 
ally athe tenient and Revival § 
et seq 

fal Void order may be ignored.— 
Turner v. Davis, 2 Den. (N. Y.) 187 
(an order to produce the authority of 
the attorney to bring ejectment which 
Gid not designate a place for its pro- 
duction and specify the officer before 
whom it was to be produced was void 
and might be disregarded; naming 
the officer without designating the 
place is not enough). 


Duncan, 42 Tex. Cr. 


247 


69. Ex p. Dawes, (Okl. Cr.) 239 P 
689, 
70. Mears Slayton Lumber Co. v. 


Chicago Dist. Council U. B. C. & J. A., 
156 Ill. A. 327; Lloyd v. Swansboro 
Land: etc.,. Co., 167 N. C. 97, 83 SE 
248; Kelner vy. Cowden, 60 W. Va. 600, 


55 SE 649. 
Palmer, Walk. 


71. Howards v. 
(Mich.) 391; Muller v. Philadelphia, 


55 Misc. 30, 104 NYS 782;. Peo. v. 
Cummings, 3 Park. Crs (ON. WY.) 08435 
72. Connally v. Louisville, ete., R. 


Co., 297 Fed. 180; Muller v. Philadel- 
phia, 55 Misc. 30, 104 NYS 782. 

73. Renewal of motion on which 
order granted see supra §§ 175-200. 
74. See Judgments §§ 1154-1525. 
75. U. S.—Mitchell v. Porter, 194 
Fed. 49, 114 CCA 69; Akerly v. Vilas, 

1 F. Cas. No. 120, 3 Biss. 332. 

Ariz.—Mounce v. Wightman, 243 P 
415, 44 ALR 754, 

Ark.—Foohs v. Bilby, 95 Ark. 302, 
129 SW 1104. 

Cal.—Johnston v. Brown, 115 Cal. 
694, 47 P 686; Kenney v. Kelleher, 63 
Cal. 442; Bowers v. Cherokee Bob, 46 
Cal. 279; Ford v. Doyle, 44 Cal. 635; 
Johnson y. Nelson, 438 Cal. A, 113, 184 
P 501; Lawson vy. Lawson, 15 Cal. A. 


496, 115 P 461, 464; German Sav., 
etc., Soc. v. Aldrich, 5 Cal. A. 215, 89 
P 1068. 


Colo.—Reeves v. Best, 13 Colo. A. 
22:5,.56 P 985. 

Ga.—Gwinn vy. Gwinn, 145 Ga. 481, 
89 SE 574. 

Ida.—Dellwo v. Petersen, 34 Ida, 
697, 203 P 472, 


the doctrine of res judicata, in its strict sense, 
does not apply to decisions on interlocutory motions 
or motions in the course of practice,”® even in cases 
where such motions result in orders reviewable on 


See gener- | 


Co., 


| Veeder, v. Baker, 83 N.Y. 163; 
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erroneous or void as to.one part. and valid as to 
another, provided such parts are separable.’+ 
striking out of the invalid portion of an order does 
not impair the effectiveness of the part which is 


The 


[§ 276] 7. Conclusiveness; Res Judicata’*—a. In 
While it has been repeatedly stated that 


e,74 


Ill.—Spring Valley Coal Co. v. 
Donaldson, 123 Ill. A. 196. 
Kan.—Johnston v. Wear, 110 Kan. 
237, 204 P 141; Bishop v. Smith, 66 
Kan. 621, 72 P 220; Hoge v. Norton, 
22 Kan. $74; Benz v. Hines, .3. Kan; 
390, 89 AmD 594. 
Me.—McCluskey’s App., 116 Me. 
212, 100 A 977; Cilley v. Limerock R. 
Co., 115 Me. 382, 99° A 17. 
Mont.—State v. Lewis and Clark 
County First Judicial Dist. Ct. 40 
Mont. 435, 147 P 614; Jensen v. Bar- 
bour, 12 Mont. 566, 31 P 592. 
Nev.—Vickers v. Vickers, 45 Nev. 
86 N. Y. 563; 


288, 199 P.79,,.202 P32, 
N. Y.—In re 

Steuben County Bank v. Alberger, 83 
N. Y. 274; Easton v. Pickersgill, 75 
N. -Y..599;, Riggs v.. Pursell, 74 N. Y. 
370; Atty.-Gen. v. Continental L. Ins. 
Co., 68 N. Y. 343; Howell v. Mills, 53 
N. Y. 322; Hoffman v. Hoffman, 46 
N.. ¥. .30,.7 AmR 299; Pendleton, v. 
Weed, 17 N. Y. 72; Humbolt Explora- 
tion Co. v. Fritsch, 150 App. Div. 90, 
134 NYS 747; Wessel v. Sakmann, 131 
App. Div. 99, 115 NYS 245, 1 NYCiv 
ProcNS 275; New York Trust Co. v. 
Universal Talking Mach. Co., 1420 
App. Div. 392, 105 NYS 217; Haskell 
v. Moran, 117 App. Div. 251, 102 NYS 
388; Dutton v. Smith, 10 App. Div. 
566, 42 NYS 80; Union Mills First 
Nat. Bank v. Clark, 42 Hun 90, 3 
NYSt 438; Peo. v. Eddy, 57 Barb. 
593, 3 Lans. 80; Belmont v. Erie R. 
52 Barb. 637; Acker v. Ledyard, 
8 Barb. 514 [rev on other grounds, 
8 N. Y. 62]; Hall v. Emmons, 32 N. Y. 
Super. 396, 8 AbbPrNS 451, 39 HowPr 
187 [rev on other grounds 9 AbbPrNS 


370]; Smith... v.,. Spalding, 26..N. 7 Y. 
Super. 615, 30 HowPr 339; Dawson 
v. Parsons, 16 Misc. 190, 38 NYS 


1000; German Exch. Bank vy. Kroder, 
14 Misc. 179, 35 NYS 380; Thorburn 
v. Mitchell, 195 NYS 920; Van Val- 
kenburgh v. Bishop, 164 NYS 86; 
Kreitz v. Frost, 5 AbbPrNS 277; Bon- 
nell v. Henry, 13: HowPr 142; Snyder 
v. White, 6 HowPr 321; Thayer. v. 
Parr, 183 NYWklyDig 137; Dolifus v. 
Frosch, 5 Hill 498, 40 AmD 368; Van 
Rensselaer v. Albany County, 1 Cow. 
501; Simson vy. Hart, 14 Johns. 63; 
Banks vy. American Tract Soc, 4 
Sandf. Ch. 438, 

N. C.—Allison y. ‘Whittier, 101 N. 
Cc. 490, 8 SE 338. 

N. D.—Clopton v. Clopton, 10 N. D. 
569, 88 NW 562, 88 AmSR 749. 

Okl.—Harris v. Hart, 49 Okl. 143, 
151 P 1038 (recognizing rule). 

S. C.—Gregory v. Perry, 66 S.-C. 

v. Molthan, 46 S. 


eee 45 SE 4, 
D. 231, 191 NW 837; Fisk v. Hicks, 29 
Tex.—Old v. Clark, (Civ, A.) 271 
SW 183; Holmes Vv. Coalson, (CivenA.) 
Utah.—Stockyards Nat. 
Bragg, 245 P 966. 
State Bank, 11 
Wis. 430, 78 AmD 719. 
Wyo. —Hall Oil Co. v: Barquin, 33 
[a] Rules applicable to judgments 
as estoppels do not apply to their full 
Smith v. Zallinski,. 94 N. Y. 519; 
Riggs 


D.—Silvander 

Bae 399, 137 NW 424, AnnCas1914D 
178 SW 628. 

Bank v. 

Wis.—Corwith vy. 
Wyo. 92,237. P2565, 259. .feit Cye]: 
extent to orders made on motions. 
v. Pursell, 74 N. Y. 370; West’ v. Im- 


«For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


§ 276] 


appeal,’® there is a growing disposition to enlarge 
the scope of the doctrine, and to regard the deci- 
sion of a motion as res judicata where the proceed- 
ings permit of a full hearing upon the merits,’* and 


brie, 127 Misc. 624, 216 NYS 337; De 
Witt Vv." Néw York Cent. R.'Co., 219 
Misc. 456, 196 NYS 870 [aff 198 NYS 
909 mem]. 

[b] As to facts that might have 
been determined but were not, there 
is not even a technical question of 
res judicata. Riggs v. Pursell, 74 
N. Y. 370; Thorburn v. Mitchell, 195 
NYS 920; and cases supra this note. 

[c] Illustrations.—(1) An _ inter- 
locutory order in a civil action before 
trial denying a motion to discharge 
defendant from custody is not res 
judicata on a motion to strike from 
the judgment rendered on an 
amended complaint a provision di- 
recting Gefendant’s arrest. Mitchell 
v. Porter, 194 Fed. 49, 114 CCA 69. 
(2) An order denying a motion to 
open a default is not a bar to an ac- 
tion to set aside the judgment as 
having been obtained by fraud. 
Blank v. Blank, 107 N. Y. 91, 13 NE 
615, 14 NE 448. (38) An order strik- 
ing out a similar counterclaim in an 
action involving issues different from 
those in the present action is not res 
judicata on a motion to strike out 
the counterclaim in the present ac- 
tion. Central-Mott Corp. v. Vagnier, 
208 App. Div. 737, 203 NYS 101. (4) 
Where the court held a denial good, 
struck out portions of the answer as 
irrelevant and scandalous, but de- 
clined to pass on the sufficiency and 
materiality of special defenses, such 
orders and decisions do not determine 
the sufficiency of the answer and are 
not res judicata or a bar to a motion 
under Civ. Pract. Act § 117 to set 
aside a notice for the taking of depo- 
sitions before ‘trial in support of is- 
Sues raised in a separate defense and 
for summary judgment under Civ. 
Pract. Rules, rule 113. Continental 
Securities Co. v. Interborough Rapid 
Transit Co., 118 Misc. 11, 193 NYS 
892 [aff 200 App. Div. 794 mem, 193 
NYS 903 mem (aff 235 N. Y. 133, 139 
NE 216)]. (5) An order discontinu- 
ing an action as to certain defend- 
ants, granted without notice to them, 
is not a par to an application by them 
to be reinstated as parties; such ap- 
plication is in effect a motion to set 
aside the ex parte order of discon- 
tinuance. Morse vy. Stockman, 65 
Wis. 36, 26 NW 176. (6) An order 
in an action for foreclosure of a third 
mortgage denying a motion to com- 
pel foreclosure of the second nrort- 
gage in the same action and apply 
the proceeds of personal property to 
its satisfaction is not, in a subse- 
quent action to foreclose the second 
mortgage, res judicata as to the mort- 
gagor’s right to compel the mort- 
gagee to apply the proceeds of the 
personal property before resorting to 
land constituting a homestead. 
Mounce v. Wightman, (Ariz.) 243 P 
415, 44 ALR 754. 

76. See Appeal and Error §§ 3284- 
330 

77, Ala.—Deslonde y. Darrington, 
29 Ala. 92 

Ark.—Humble Oil, ete, Co. vy. 
Bearden, 167 Ark. 444, 268 SW 36. 

Cal.—Karst v. Seller, 45 Cal. A. 623, 
188 P 298. 

Ga.—Farmer v. Baird, 35 Ga. A. 
208, 132 SE 260. 

Ill.— Warner v. Armstrong, 214 Ill. 
A. 188. 

Kan.—Wilson County v. McIntosh, 
30. Kan, 234,.1 P 672. 

Ky.—Brown y. Little, 160 Ky. 765, 
170 SW 168. 

Md.—Iverson v. Illinois Glass Co., 
131 A 834. 

Mich.—Great Hive L. M. M. v. Su- 
preme Hive L. M. W., etc., 129 Mich. 
324, 88 NW 882. 

Minn.—Halvorsen y. Orinoco Min. 
Co., 89 Minn. 470, 95 NW 320. 

Nebr.—Sheibley v. Cooper, 79 Nebr. 


MOTIONS AND ORDERS 


232, 286, 112 NW 363, 113 NW 626. 

N. Y.-Union Mills First Nat. Bank 
v. Clark, 42 Hun 90, 3 NYSt 438; 
Schelinsky v. Kaufman, 190 NYS 524: 
In re Fred, 151 NYS 229; Simpson v. 
Hart, 1 Johns. Ch. 91 [rev on other 
grounds 14 Johns. 63]. 

N. C.—Allison v. Whittier, 101 N. C. 
by 8 SE 338; State v. Evans, 74 N.C. 

Oh.—Catalano v. Amato, 30 Oh, 
Cin Ct, 583 

Okl.—Rogers wa McCord-Collins 
Mercantile Co., 19 Okl. 115, 91 P 864. 

Tex.—Texas Co. v.-Honaker, : (Civ. 
A.) 282 SW 879. 

Wis.—Webster v. Oconto County, 
4% Wis....228)5-2. NW. 330%0 Rogers -v-< 
Hoenig, 46 Wis. 3 Gili NW 17; Pierce 
Vv. Kneeland, 9 Wis. 23. 

Sask.—Covert v. Janzen, 1 Sask. 
L. 424. 

[a] Illustrations.—(1) An order 
granting a motion to substitute a 
third person as plaintiff in a fore- 
closure suit upon the ground that he 
had become vested with all the rights 
and cause of action of plaintiffs, 
which order was not opposed, was a 
binding adjudication upon that point. 
Smith v. Zalinski, 94 N. Y. 519. See 
Mahr v. Norwich Union F. Ins. Soc., 
127 N. Y. 452, 28 NE 391 (where plain- 
tiff did not appeal from an order re- 
quiring a third person to be brought 
in aS a party defendant, the order 
was an adjudication that he was a 
necessary party). (2) Where a mo- 
tion has been denied and an appeal 
therefrom dismissed and the dental 
of the motion incorporated in the 
judgment, the judgment is a bar to 
a motion to vacate the order. Rob- 
itshek v. Swedish-American Nat. 
Bank, 72 Minn. 319, 75 NW 231. (3) 
“Where the order which has been 
made settles the rights of the parties 
with respect to the subject-matter 
and decisively provides for the course 
of procedure in the given case, it is 
usually regarded as_ conclusive.” 
Matter of Tredwell, 85 App. Div. 570, 
5738, 838 NYS 242. (4) An order re- 
quiring defendant or his agents to 
produce certain documents was held 
res judicata of a suit by defendant 
to enjoin enforcement of order. Texas 
Co. v. Honaker, (Tex. Civ. A.) 282 
SW 879. 

{[b] On a formal motion after 
judgment matters determined may be 
res judicata. Johnston v. Wear, 110 
Kan, 237, 204 P 141. 

[c] An order made upon a peti- 
tion authorized by statute is conclu- 
sive as to the parties before the court, 
and can be reviewed only on appeal. 
Culross v. Gibbons, 130 N. Y. 447, 29 
NE 839. 

78. Ga.—Farmer v. Baird, 35 Ga. 
A. 208, 1382 SE 260. 

Kan.—Benz v. Hines, 3 Kan. 390, 
89 AmD 594. 

Ky.— Brown v. Little, 160 Ky. 765, 
170 SW 168. 

N. Y.—Haskell v. Moran, 117 App. 
Diy. 1281, 4 102 »INVS 888s) Cullen; v. 
Walsh, 97 Misc. 177, 161 NYS 123; 
Dawson v. Parsons, 16 Mise, 190, 38 
NYS 1000; Schaughnessy v. Reilly, 
41 HowPr 382. See Chichester v. 
Cande, 3 Cow. 39, 15 AmD 238 (while 
an order of court on a motion or sum- 
mary application was not technically 
res judicata, the same matter would 
not be twice -heard without good 
cause being shown). 

Okl.—Rogers | v. McCord-Collins 
Mercantile Co., 19 Okl. 115, 91 P 864. 


Tex.—Texas Co. v. Honaker, (Civ. 
A.) 282 SW 879. 
Wis.—Mills v. Morris, 150 Wis. 


277, 136 NW 556. 

See also cases supra .§§ 162, 177 
et seq. 

[a] As to matters necessarily de- 


termined by the previous order.an 


[42 C.J.] 559 


where the same or similar order or relief is again 
being sought on the same state of facts in the same 
action, suit, or proceeding,’® especially where the 
order may be reviewed on appeal."® But as to points 


order is a bar to a subsequent motion. 
Iverson v. Illinois Glass Co., (Md.) 
131 A 834. 

[b] Where a previous motion to 
set aside a judgment and the present 
motion to arrest were the same in 
effect, the former was res judicata as 
to subsequent motion. Farmer v. 
Baird, ,35 Ga. A. 208, 132 SE 260 
(Civ. Code [1910] §§ 4584, 4585). 

[ec] Even an order in another ac- 
tion (1) may be regarded as res ju- 
dicata as to a motion for the same re- 
lief. Peo.. v. Kelly, 1 AbbPrNS 
(N. Y.) 432. (2) Thus a motion for 
an attachment may be denied on the 
ground that an attachment in an- 
other court between the same parties 
and on.the same facts had been va- 
cated. Schlemmer v. Myerstein, 19 
HowPr (N.\Y.) 412. 

Renewal of motion see supra § 

79. Ark.—Humble Oil, etc., Co. v. 
Bearden, 167 Ark. 444, 268 SW 
36. 

Minn.—Halvorsen v. Orinoco Min. 
Co., 89 Minn. 470, 95 NW 320; Fitter- 
ling v. Welch, 76 Minn. 441, 79 - NW 
500; Truesdale v. Farmers’ L. & TT. 
Co., 67 Minn, 454, 70 NW. 568, 64 Am 
SR 430. 

Nebr.—Sheible v. Cooper, 79 Nebr. 
232, 236, 112 NW 3638, 113 NW 626. 

N. Y.— Tracy Vv. Ralvey, 102 App. 
Div. 585, 92 NYS 625; Matter of RKan- 
dall, 87 "App. Div. 245, 84 NYS 294; 
Oppenheim v. Lewis, 20 App. Div. 
332, 46 NYS 765 [app dism 159 N. Y. 
530 mem, 53.NE 1129 mem]. 

N. C.—Allison v, Whittier, 101 N. 
C. 490, 8 SE 338. ; ; 

Okl.—Rogers .v. MecCord-Collins 
Mercantile Co., 19 Okl. 115, 91 P 864. 

“We think that an order of court 
on a motion stating thé facts upon 
which a correction of the record is 
sought constitutes a final, judgment, 
from which an appeal may be taken, 
and which bars any further adjudi- 
cation of that particular question 
upon the same:state of facts”’ Hum- 
ble Oil, ete., Co. v. Bearden, 167 Ark. 
444, 446, 268 SW 36. 

“We think there is a growing dis- 
position to enlarge the scope of the 
doctrine of res judicata, and_ to 
place more regard on the substance 
of the decision than on the form of 
the proceedings. One thing which 
indicates this is the increased facil- 
ity of review in the appellate courts. 
It used to be the practice that no 
ruling of the trial court went up 
for review until after final judgment; 
any preliminary rulings, if errone- 
ous, might up to that time be cor- 
rected by the trial court. Then tt 
was assumed that a final examina- 
tion in that tribunal had been had, 
and the whole record was ready to 
be transferred to the appellate court; 
and hence it was argued that no prior 
decision should be considered as final 
or as res judicata.” Wilson County 


v. McIntosh, 30 Kan. 234, 238, 1 P 
572 (per Brewer, J.). 
[a] Extent and limits of this 


view.—‘‘We do not understand the 
rules applicable to judgments as es- 
toppels to be applicable to their full 
extent to orders made on motions. 
Prior to the decision in Dwight v. 
St. John, 25 N: Y. 203, it was, con- 
sidered that a decision made upon a 
motion had no force as a former ad- 
judication. (Simson” v. Hart, “214 
Johns. (N. Y.): 63; Van Rensselaer v. 
Albany, 1 Cow. (N. Y.) 512; Dicken- 
son v. Gilliland, 1 Cow. (N. Y.) 495; 
Smith v. Spalding, 26 N. Y.. Super. 
615, 30 HowPr 239; White v. Munroe, 
33. Barb. (N. Y.) 650.) In Dwight v. 
St.< John, 25" N.Y. “203;* in=wiéwy of 
the provisions of. the Code giving 
the right of appeal from orders, a 
limited effect was given to them as 
adjudications, binding in case of a 


, 
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of law involved in its decision, whether arising in 
the same case*® or in another,*! an order made on 
motion does not conclude the court. 
Recitals in an order, al- 
though not conclusive, are presumptive evidence of 
their truth, and when uncontradicted are conclu- 
The date of an order denying a motion is 
not conclusive as to the date of the motion.** 

[§ 278] K. Collateral Attack. General rules gov- 
erning collateral attacks on judgments,** in so far 
as applicable, apply to a collateral attack on an 


[§ 277] b. Recitals.* 


sive.§8 


subsequent controversy, and it was 
there held that in the case of an or- 
‘Ger affecting a substantial right, and 
appealable, where a full hearing had 
been had before a referee on a con- 
troverted question of fact, the deci- 
sion of a point actually litigated be- 
fore the referee and upon the motion 
was an adjudication binding upon the 
parties and conclusive to that extent. 
An examination of the case shows 
that the effect of an order as an ad- 
judication was thus expressly limited, 
and that it was not held in that case 
that the order was conclusive as to a 
fact which might have been litigated, 
but only as to one which actually 
had been litigated and on which there 
had been a full hearing. Nor was 
the familiar right of a party to re- 
new a motion upon a different state 
of facts, or by supplying defects in 


proof, in any manner questioned or 
impaired by that decision.” Riggs v. 
Pursell, 74 N. Y. 370, 378. Renewal 


of motion generally see supra §§ 175— 
200. 

[b] Where a party, having moved 
for a retaxation of costs, took no ex- 
ception to or appeal from the ruling 
of the court, on the order for retaxa- 
tion, fixing the fees of the clerk of 
the court, as between the moving 
party and the clerk, the question be- 
came res judicata, and an action 
could not be thereafter maintained 
by such party against the clerk on 
the ground that the costs taxed in 
his favor were excessive. . Sheibley 
v. Cooper, 79 Nebr. 232, 236, 112 NW 
363, 113 NW _ 626. 

80. Banks v. American Tract Soc., 
4 Sandf. Ch. (N. Y.) 438. 


81. Banks v. American Tract Soc., 
supra. 
[a] Discussion of rule.—‘‘The late 


vice-chancellor, on the coming in of 
the answer, dissolved the injunction. 
His decision is conclusive between 
the parties in this branch of the 
court, on any application on the same 
state of facts (or on a new State of 
facts, except upon leave, first had to 
apply anew,) for a revival of the in- 
junction which he dissolved. But it 
did not conclude him, nor does it 
conclude any judge from holding at 
the final hearing of the cause, on 
the same facts, that the complain- 
ants are entitled to the relief which 
they seek by their bill, by a perpetual 
injunction, or otherwise. An order 
of the ceurt made upon a motion, is 
not res judicata, in any other sense 
than that which I have stated. 
It does not conclude the court as to 
points of law involved in its decision, 
whether arising in the same case or 
in another.” Banks v. American 
Tract Soc., 4 Sandf. Ch. (N. Y.) 438, 
462. ; 

82. Construction of recitals 
supra § 265. 

83. Cal.—Madera County vy. ae 


see 


mond Granite Co., 139 Cal. 128, 72 P 
915,989: 
Ga.—Palmer Brick Co. v. Wood- 


ward, 135 Ga. 450, 69 SE 827. 
Ill.—Roby v. Title Guarantee, etc., 
Co., 166 Ill. 336, 46 NE 1110. 
Mo.—St. Joseph Folding-Bed Co. v. 
Kansas ea ete., R. Co., 148 Mo. 478, 
50 SW 8 
N. yo eiener v. Toplitz, 86 App. 
Div. 1, 83 NYS 423; Smith v. Grant, 
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order.8® Where it appears on the face of the record 
that an order is void for want of jurisdiction over 


the subject matter,®’ it may be collaterally attacked 


11 NYCivProc 354, 3 NYSt '255. 
Tex.—Corsicana First Nat. Bank v. 
Cohen, (Civ. A.) 55 SW 530. » 
Wis.—Priest vy. Varney, 64 Wis. 500, 
25 NW 551. 
84. Courtney v. Baker, 60 N. Y. 1. 


85. See Judgments §§ 815-869, 
86. See infra.this section. 
[a] What not collateral attack.— 


Where a bankrupt’s liquor license was 
sold subject to transfer, an inquiry 
by the bankruptcy court to ascertain 
the grounds on which the court re- 
fused to transfer it was not a col- 


lateral attack on its order. In re 
Miller, 171 Fed. 263. 

87. See supra § 274. 

88. Ala.—Ex p. Simpson, 3 Ala. 


AY 222, 67 -S'5L 3. 
Cal.—Smith v, 
RECO. otek 242) 
Ga.—Callaway v. Irvin, 123 Ga, 344, 
51 SE 477. 

N. Y.—Rudiger v. Coleman, 206 
N. Y. 412, 99 NE 1049; Matter of 
Heinze, 179 App. Div. 453, 165 NYS 
1017 [rev on other grounds 181 App. 
Div. 951 mem, 167 NYS 1104 mem 
(app dism 229 N: Y. 530 mem, 118 
NE 1062 mem)]. 

Wis.—MclIntosh vy. Bowers, 143 Wis. 
74, 126 NW 548. 

[a] Absolutely void orders are 
subject to collateral attack. McIn- 
Fae v. Bowers, 143 Wis. 74, 126 NW 

{[b] Order, void as in excess of 
court’s powers, may be attacked col- 
laterally. Knickerbocker Trust Co. v. 
Oneonta, etc., R. Co., 201 N. Y. 379, 
94 NE 871. 

{c] Court’s decision as to juris- 
diction.—EXven though the court in 
granting an order necessarily de- 
cided that it had power to do so, if 
it did not have power, the order 
could be collaterally attacked. Knick- 
erbocker Trust Co: v. Oneonta, etc., 


Los Angeles, etc., 


Ra Co:, 201) N.Y. (379,94 NEWS 
89. See supra § 273. 
90. Ala.—Neville v. Kenney, 125 


Ala. 149, 28 S 452, 82 AmSR 230. 

Cal.—Legeg, etc., Co. v. Worthing- 
ton, 157 Cal. 488, 108 P 284; Sctam- 
bach v. Emerson, 69 P 856; Lieber- 
man v. Orange County Super. Ct., 72 
Cal. Are18) 2316 P57 0: 

D. C.—Fitzgerald vy. Fitzgerald, 7 
D, -C. 240. 

Ga.—Park v. Mullins, 124 Ga. 1072 
53 SE 568; Adams v. Adams, 113 Ga. 


824, 39 SE 291; Rodgers v. Evans, 8 
Ga, 148, 52 AmD 390. 
Tll.— Weber v. Kemper, 320 Ill... 11, 


150 NE 839; Zimmer v. Thompson, 286 
T4625, 122" Nee 47, 

Ind.—Winer v, Mast, 146 Ind. 177, 
45 NE 66. 

Iowa.—State v. Alexander, 
538, 105 NW 1021. 

Kan.—-Randolph vy. 
406. 

Mo.—McDermott v. Gray, 198 Mo. 
266, 95 SW 4381. 

N. Y.—Bearns v. Gould, 77 N. Y. 
455; Evans v. Weinstein, -124 App. 
Div. 316, 108 NYS 753 [aff' 195 N.Y. 
549 mem, 88 NE 1119 mem]; Lowerre 


129 Iowa 


Simon, 29 Kan. 


v. Owens, 14 App. Div. 215, 48 
a ie 467; In re Griswold, 13 Barb. 
412. 


N. D.—State v. Movius Land, etc., 
Co., 207 NW 492. ; 

Okl.—In re Coyle, 4 Okl. Cr. 133, 
11 7.Ps 66.6) 


by any person who is not, for any reason, estopped 
from questioning its validity. 
is not void,®® it cannot be collaterally attacked,°° 
although it may be irregular and erroneous,®! as. 
being made in violation and disregard of the rules 
of practice, or not justified by the facts,9* or im- 
providently granted, or fraudulently obtained.®* 
Presumption. In a collateral proceeding the prima 


88 But where an order 


Or.—Lawrey v. Sterling, 41 Or. 518, 
69 P 460. 

Wash.—McKenna vy, 41 
Wash. 332, 83 P 240. 

Wis.—Ashland Nat. Bank v. Greg- 
ory, 94 Wis. 455, 69 NW 168. 

[a] Orders of a court of general 
jurisdiction cannot be questioned col- 
rate cp Bearns v. Gould, 77 N. Y. 
455. 

91. Cal.—Wessel v. Imperial Coun- 
ty= Super! &Ct., 17 7s'Cal: "308, o17 0 
606; Rowe v. Blake, 112 Cal. 637, 44 
P 1084; Clark v. Sawyer, 48 Cal. 133; 
Peo. v. Congleton, 44 Cal. 92. 

D. C.—Fitzgerald v. Fitzgerald, 7T- 
D. C. 240. 

Ga.—Morehead v. Allen, 1381 Ga. 
807, 63 SE 507. 

Ill.—Zimmer vy. Thompson, 286 Ill. 
525, 122 NE 47. 

Kkan.—Randolph vy. Simon, 29 Kan. 


406. 

N. Y.—Pinckney v. Hagerman, 4 
Lans. 374 [aff 53 N. Y. 31]; Daven- 
port v. Sniffen, 1 Barb, 223; Baker v:. 
Stephens, 10 AbpPrNS a Williams Vv. 
Murray, 2 AbbPrNS 292, 32 HowPr 
187; Harris v. Clark, 19 HowPr 415; 
Spencer v. Barber, 5 Hill 568; Stud- 
well v. Palmer, 5 Paige 166. 

N. D.—State v. Movius Land, ete., 


Cosgrove, 


Co., 207 NW 492. 

Okl.—Wheeler v. State, (Cr.) 220 
P 962; In’ re Coyle, 4 Okl.Cr. 133, 
111 P 666. 


Or.—Lawrey v. Sterling, 41 Or. 518, 
69 P 460. 

Wis.—Ashland Nat. Bank v. Greg- 
ory, 94 Wis. 455, 69 NW 168. 

[a] An order in summary pro- 
ceedings awarding possession to 
plaintiff after trial-in which defend- 
ant took part is valid until reversed, 
and cannot be attacked collaterally, 
although the court erred in holding 
that rent was due during the time of 
a partial eviction. Lawrence y. Ed- 
win A. Denham Co., 65 Mise. 189, 
i179 NYS°725. 


92. Fitzgerald v. Fitzgerald, 7 D: 
GC. 240; Livingston's Pet: 84. N. Ys 
555, 2 AbbPrNS 1, 32 HowPr 20; 


Pinckney v. Hagerman, 4 Lans. 374 
[aff 53 N. Y. 81]; Hupfel v. Scheenig, 
34 N. Y. Super. 476; Swift v. Wylie, 
28 N. Y. Super. 641; Robertson v. 
Robertson, 9 Daly 44 [app dism 81 
N. Y. 639]; Ross v. Wigg, 6 NYCiv 
Proc 268 note [aff 34 Hun 192]; 
Woodward v. Stearns, 10 AbbPrNS 
(Ne Y.) $8953) Blliss va Van VNessied4 
HowPr (N. Y.) 313; Mills v. Thursby, 
114 HowPri Gy.) 114; Hempstead v. 
Hempstead, 7 HowPr CNet YA) ase 
Spencer v. Barber, 5 Hill (N. Y.) 568; 
Gould’v. ‘Root, 4. Hill “CNY. pL opas 
Starr v. Francis, 22 Wend. (N. Y.) 
633; Studwell v. Palmer, 5 Paige (N. 
Y.) 166; Osgood v. Joslin, 3 Paige 
Ashland Nat. Bank vy. 
Gregory, 94 Wis. 455, 69 NW 168. 


93. Cubitt v. Cubitt, 74 Kan. 353; 
862 Pt 75; Randolph v. Simon, 29 
Kan. 406; Hall v. Munger, 5 Lans. 


CNY.) 100; In re Griswold, 13 Barb. 
CNY) 412, 

94 Spencer v. Baynes SSB IGN, 
Y.) 568; Gould  v. Root, 4 Hill 
CN? Wi) ob b450r Starr evi Francis, 22 
Wend. (N. Y.) 633; Jackson v. Jack= 
son, 3 Cow. (N. Y.) 73; Roosevelt v. 
Gardinier, 2 Cow. (N. Yi). 4633 
ieee v. Joslin, 3 Paige (N. Y:) 


: $$ LLL . 
For later cases, developments and changes in the law see cumulative Annotations, samé title, page and note number, 
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facie presumption is in favor of the validity and 


regularity of an order. 


[§ 279] L. Enforcement. Attachment of the per- 
son for contempt®® and execution against property,” 
as available methods of enforcing obedience to 
orders of court, have been considered elsewhere in 
this work. Moreover, in some jurisdictions at least, 
under the inherent powers of the court®® it has been 
held that disobedience of an order may justify the 
court in entering a nonsuit? or default? against the 
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appearing or moving in the suit until the order is 


complied with,*® or in imposing some similar penalty 


the penalty.® 


disobedient party, in denying him the privilege of 


*MOTIVE.! 


95. Cal.—Matter of Newman, 75 
Cal. 213, 16 P 887, 7 AmSR 146; Clark 
v. Sawyer, 48 Cal. 133. 


Ky.—Revill v. Claxon, 12 Bush 558. 

N. Y.—Albrecht_v. Canfield, 92 Hun 
240, 36 NYS 940; Peo. v. Central City 
Bank, 53 Barb. 412, 35 HowPr 428. 

Okl.—Boynton vy. Crockett, 12 Okl. 
57, 69 P 869. 

Ao .—Bennett v. State, 8 Humphr. 

[a] Thus (1) a judge of a par- 
ticular county who holds court in 
another county must be presumed, In 
‘the absence of evidence to the con- 
trary, to be acting upon the request 
of the governor or of the judge of 
the court of the latter county. Mat- 
ter of Newman, 75 Cal. 213, 16 P 887, 
7 AmSR 146. (2) Orders made on 
the same day will be presumed to 
have been made in the order in which 
the law required them to be made. 
Revill v. Claxon, 12 Bush (Ky.) 558. 

96. See Contempt §§ 12-24. 

[a] The English and New York 
practice is to grant attachments 
against the body to enforce the or- 
ders of court, in most cases where 
judgments are not made up and exe- 
cutions cannot issue. So said in Hol- 
tand v. Seaver, 21 N. H. 386. 

97. See Executions § 16. 

98. See cases infra this section, 

[a] In New Hampshire.—(1) ‘“‘We 
seldom grant attachments against 
the body to enforce the common or- 
ders of court.” Holland v. Seaver, 
21 Ni: H, 386,389. (¢2), “fhe court 
can properly exercise a sound dis- 
cretion; having a _ self-protective 
power, justice may be meted out to 
some extent according , to the cir- 
cumstances of the case.’ Robinson 
v. Owen, 46 N. H. 38, 39 

99. Gross v. Clark, 87 N. Wie 2a 

“(It is] one of the inherent and 
common-law powers of the court, nec- 
essary and proper in the exercise of 
its jurisdiction, and it has not been 
taken away or superseded by any 
provision of the Code.” Gross v. 
Clark, 87 N. Y. 272, 276 [quot Harney 
v. Harney, 110 App. Div. 20, 21, 96 
NYS 905, 906]. 

“In Hovey v. Elliott, 145 N. Y. 126, 
138, 39 NE 841, 843, 89 LRA 449, 
the court, per Haight, J., say: ‘It may 
be that the cases above referred to 
are not in strict accord with the rule 
recognized in this State ‘in which a 
court of equity may refuse to a 
party in contempt the benefit of pro- 
ceedings pending in it when asked by 
him as a favor until he has purged 
himself of his contempt. (Brinkley 
v. Brinkley, 47 N. Y. 40; Walker v. 
Walker, 82 N. Y. 260; Gross Vv. Clark, 
87 N. Y. 272.) But in this State the 
Supreme Court on its equity side is 
invested by the Constitution with all 
the power ard authority that former- 
ly existed in the High Court of Chan- 
cery in England, the common law re- 


An inducement, reason, cause or in- 
centive, for the doing of an act;? some cause or 
reason that moves the will and induces action;? that 
condition of the mind which incites to the action; 


maining in force excepting so far 
as it has been changed by statute. 
The Legislature in this State, there- 
fore, may not be able to limit or de- 
prive ,the Supreme Court of any of 
its jurisdiction or powers.’” Harney 
vy. Harney, supra. 

1. Holland v. Seaver, 21 N. H. 386. 

2. Robinson vy. Owen, 46 N. H. 38; 
Holland v. Seaver, 21 N. H. 386. 

[a] Where defendant consents to 
a default, but asks to be heard in 
damages, the court may properly re- 
fuse to hear his evidence, and may 
proceed to assess plaintiff's damages 
upon ex parte testimony, as the only 
means left of vindicating its order. 
Robinson v. Owen, 46 N. H. 38. 

3. Robinson v. Owen, supra; Hol- 
land v. Seaver, 21 N. ish, 386. 

4. Murdock v. Townsend, 1 Colo. 
33; Harney v. Harney, 110 App. Div. 
205 96) NY So 9052 (Grossiyv., Clark, 71 
NYCivProc 464 [aff 87 N. Y. 272). 

{a] Denial of favors.—Where a 
party disobeys the orders of the 
court, his application for a favor will 
not be. granted except on condition 
that he purge his contempt. Robin- 
son v. Owen, 46 N. H. 38. 

[b] Failure to join in error as re- 
quired by rule of court may justify 
a reversal. Murdock v. Townsend, 1 


Colo. 33. See also Appeal and Er- 
ror § 1552. 
[ec] Stay of proceedings.—(1) 


Where a party refuses to obey an 
order of the court requiring him to 
furnish a copy of the “account” or 
a bill of particulars of his claim, the 
court .may, as a penalty, stay his 
proceedings until he complies, or it 
may in advance order that his proofs 
be excluded, or it may strike out his 
pleadings. Gross v. Clark, 1 NYCiv 
Proc 464 [aff 87 N. Y. 272]. (2) De- 
fendant in a divorce, having willfully 
disobeyed an order made on his writ- 
ten consent, for payment of counsel 
fees and alimony pendente lite, may 
not, although without the state, com- 
plain of the court staying him from 
moving the case for trial until he 
obeys the order. Harney v. Harney, 
110 App. Div. 20, 96 NYS 905. 

5. Broderick v. Shelton, 18 AbbPr 
GNSS 213% 

6. Hookpayton vy. Bussell, 10 Exch. 
24, 156 Reprint 340. 

[a] Reason for rule.—‘The com- 
pact between the parties is, that an 
order of a Judge shall be drawn up 
upon those terms, and that the party 
shall have the remedy for enforcing 
it which is incident to a Judge’s or- 
der, viz. ‘attachment.2 “Per Platt; B:; 
in Hookpayton v. Bussell, 10 Exch. 
24, 27, 156 Reprint 340. In the same 
case Alderson, B., said: “This is in 
substance an action on an order of a 
Judge. It is said that, because the 
order is made by consent, it amounts 
to a contract. But the consent is 
only a permission for the Judge to 


on him;* but an order made by a judge out of court 
for discovery, imposing a penalty for failure to com- 
ply therewith, is void, as only the court can impose 


Action or suit. No action will lie for disobedience 
of an order, whether drawn up by consent® or upon 
adverse proceedings ;’ nor will a bill in equity lie for 
a specific performance of such orders.® 


that which impels the will to action, culminating 
in a definite result whether it be benign or malign;? 
that which stimulates or incites an action;® 
spring of human action;’ the moving cause which 


the main- 


make the order, which he could not 
otherwise do. Then, the consent hayv- 
ing given the Judge jurisdiction, it 
is the same as if he had jurisdiction 
before, and the order is an under- 
taking to the Court that the party 
will do what he is ordered, and if 
he does not he is subject to an at- 
tachment.” 

[b] Dictum to the contrary.— 
“Now though there is no remedy for 
disobedience of a Judge’s order (as 
such) by one of the parties against: 
another by action, but by attacnment 
merely, yet if it be made by the con- 
sent cf both, and is founded on a 
binding agreement, an action will not - 
the less lie upon that agreement, 
though it have also the additional 
sanction of a Judge’s order. The 
contract of the parties is not the less 
a contract, and subject to the inci- 
dents of a contract, because there is 
superadded the command of _ the 
Judge. The case of an agreement to 
refer by order of a Judge, is a fa- 
miliar instance; many actions being 
brought upon such agreements.” 
Wentworth v. Bullen, 9 B. & C. 840, 
850, 17 ECL 372, 109 Reprint 313. 

7 Dent v. Basham, 9 Exch. 469, 
156 Reprint 200. 

8. Thames Iron-works Co. v. Pat- 
ent Derrick Co., 1 Johns. & H. 93, 
70 Reprint 676. 

1. As affecting right of action see 
Actions § 54. 

Distinguished from: 

Intent see Intent 33 C,. J. p 168 notes 

93-2. 

Intention see Intention 33 C. J. p 169 

note 34 [b)]. 

Evidence of, in: 

Civil action see Evidence § 114. 
Criminal action see Criminal Law § 

1048. 

“Fixed motive powers” see Fix § 2 
text and note 22. 

“Justifiable motives” see Justifi- 
able 35 -C. J, p+ 896 text and note 

2. Bates v. Com., 189 Ky. 727, 225 
SW 1085, 1092. 

{a] “Consideration” distinguished. 
—Gross v. Bibo, 19 N. M. 495, 145 P 
480, 487. See Consideration 12 C. J. 
p 524. 

3. In re Haves, 30, Fed. 21, 26, 

4 State v. Johnson, 139 La. 
C2. SO; eS tks 

[a] “Motive is a state of mind; 
e. g., fear, love, jealousy, anger, 
hatred, apprehension of danger, ner- 
vous excitement.” Wagman v. Knorr, 
69 Colo. 468, 195 P 1034, 1035. 

5. State v. Webb, (Mo.) 205 SW 
187, 189. 

6 Willis v. Jolliffe, 32° S. C. Ha: 
447, 489. 

[a] “Wiew” distinguished.—New v. 
Hunting, [8974-1 °@:> By 607%. 6163 
Ex p. Griffith, 23 Ch. D. 69, 72, 74. 
rae Darrier v. Darrier, 58 Mo. 222, 


829, 


* By JUAN D. MIRANDA (Motive- Motorneer inclusive). 
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induces action;® the moving power which impels to 
action for a definite result ;° the moving power which 
leads the mind to desire the result and form the 
purpose.1® Motive has to do wholly with desire.*+ 
In criminal law,!? an inducement, or that which, leads 
or tempts the mind to indulge a criminal act;t* the 
reason that moves the will and tempts the mind to 
indulge the criminal intent. 

8. State v. Santino, (Mo.) 186 SW: Co., 226 N. 


976, 977. 


“Motive is an inferential fact, and| A. 10, 68 S 690, 695. 


may be inferred not merely from the 10. Harden v. State, 211 Ala. 656, | See Electric 20 C. J. p 302. 

attendant and surrounding circum-|101 S 442, 444. 16. Webster New Int. D. See 
stances, but, in conjunction with 11. State v. Santino, (Mo.) 186 SW | Motor Vehicles § 1 et seq. 

these, all previous occurrences hav-|976, 977. Lv. State v.-Clinton, 54 JNjo Je ee 
ing reference to, and connected with 12. See Criminal Law § 43. 92, 98, 23 A 281. 


the commission of the _ offense.” 
Walker v. State, 85 Ala. 7, 10, 4 S 
686, 7 AmSR 17 [quot State v. Bond, 
12 Ida. 424, 86 P 43, 48]. 

9. Peo. v. Molineux, 168 N. Y. 264, 
297, 61 NE 286, 62 LRA 193 [quot 
Kavanaugh v. Kavanaugh Knitting 


846. 

14. 
68 S 690, 694. 
v. State, 188 Ala. 9, 
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Y. 185, 123 NE 148, 153]. 
To like effect Jones v. State, 13 Ala. 


13. Thompson v. U. S., 144 Fed. 14, 
18, 75 CCA 172, 7 AnnCas 62; Peo. v. 
Fitzgerald, 156 N. Y. 2538, 258, 50 NE 


Jones v. State, 
To like effect Spicer 


MOTOR. A prime mover; a small, compact, 


powerful engine, especially a gasoline engine, for use 
in an automobile, motor boat, or the like;’> hence, 
an automobile or motor car.1® In electri¢ railroad- 
ing, the motion-producing contrivance in the car.’7 


MOTOR BOAT or MOTOR-BOAT."® A boat pro- 


pelled by a motor, especially by a gasoline engine.’® 


MOTORNEER. Another name for an engineer.”® 


15. Webster New Int. D. 
[a] “Electric motor.”—State_ v. 
Trenton, 54 N. J. Li. 92, 23 A 281, 282. 


18. See generally Motor Vehicles 
post p 568. 

19. Webster New Int. D. See The 
Alice M. Guthrie, 257 Fed. 472, 474. 

20. Roy v. East St. Louis, etc. R. 
CO.f LTS EIIRGAL 3A 36 oils 

“Engineer” defined see 20 C. J.p 1260. 


{3 AlarwA. O10; 
65 S 972. 
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MOTOR VEHICLES 


{Matters not’in this Title, treated elsewhere in this Work, see Cross References infra p 608] 


ANALYSIS 


. DEFINITIONS AND DISTINCTIONS [sub-analysis p 563] 

. STATUS [sub-analysis p 563] 

. CONTROL AND REGULATION IN GENERAL [sub-analysis p 564] 

. LICENSE AND REGISTRATION OF PRIVATE AND PUBLIC SERVICE VEHICLES [sub- 


analysis p 565] 


. LICENSE AND REGULATION OF DRIVERS OR CHAUFFEURS [sub-analysis p 567] 

- MOTOR VEHICLES AS PROPERTY [sub-analysis p 568] 

- INSURANCE [sub-analysis p 570] 

. REPAIRS [sub-analysis p 571] 

. LIABILITY OF MANUFACTURER FOR DEFECTIVE OR DANGEROUS CONSTRUCTION 


[sub-analysis p 572] 


. INJURIES BY TRESPASSERS [sub-analysis p 572] 

. INJURIES BY ANIMALS [sub-analysis p 572] 

. INJURIES BY VEHICLES OTHER THAN MOTOR VEHICLES [sub-analysis p 572] 

. INJURIES FROM DEFECTS OR OBSTRUCTIONS IN HIGHWAYS OR OTHER PUBLIC 


PLACES [sub-analysis p 573] 


. INJURIES FROM OPERATION OF MOTOR VEHICLES [sub-analysis p 575] 
. DAMAGES [sub-analysis p 586] 

. RACES AND SPEED TRIALS [sub-analysis p 586] 

. PARKING PLACES [sub-anailysis p 586] 

. FILLING AND SERVICE STATIONS [sub-analysis p 586] 

. OFFENSES AND CRIMINAL PROSECUTIONS [sub-analysis p 587] 


SUB-ANALYSIS 


. DEFINITIONS AND DISTINCTIONS [§§ 1-13] p 609 


A. Motor Vehicle [§-1] p 609 
B. Automobile [§§ 2-3] p 609 

1. In General [§ 2] p 609 

2. As Including or Included in Other Names of Vehicles [§ 3] p 610 
. Automobile for Hire [§ 4] p 611 
. Auto Stage [§ 5] p 611 
. Automobile Truck [§ 6] p 611 
Motor Bus; Autobus [§ 7] p 611 
. Motor Car [§ 8] p 611 
. Motor Cycle [§ 9] p 612 
. Taxicab; Taxi [§ 10] p 612 
. Chassis [§ 11] p 613 
. Cut-Out [§ 12] p 613 
. Park; Parking [§ 13] p 613 


SAH meee oaQ 


II. STATUS [§§ 14-17] p 613 


A. Right To Use Highways [§ 14] p 613 

B. Principles of Law Applicable [§ 15] p 614 
C. As to Dangerous Character [§ 16] p 614 
D. As a Nuisance [§ 17] p 616 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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III. CONTROL AND REGULATION IN GENERAL [§§ 18-73] p 616 ‘7 
A. In General [§§ 18-31] p 616 ; ¥ 
1. Power To Regulate [§§ 18-22] p 616 4 
a. Federal Government [§ 18] p 616 
b. State [§ 19] p 616 
ce. Municipality [§§ 20-21] p 617 
(1) In General [§ 20] p 617 
(2) Restriction or Limitation of Power [§ 1] p 618 
d. Public Officers or Boards [§ 22] p 619 
2. Purposes of Regulations [§ 23] p 620 
3. Validity of Regulations [§§ 24-27] p 620 
a. In General [§ 24] p 620 
b. Discrimination; Class Legislation [§ 25] p 621 
c. Reasonableness [§ 26] p 622 
d. Special Privileges to Particular Vehicles [§ 27] p 623 
. Construction and Operation in General [§ 28] p 623 
. Applicability of Regulations to Government Mail Motor Vehicles [§ 29] p 624 
. Applicability of Regulations Affecting Other Vehicles [§ 30] p 625 
. Repeal of Regulations [§ 31] p 625 
B. Particular Regulations as to Motor Vehicles Generally [§§ 32-62] p 626 
1. Equipment [§ 32] p 626 
2. Operation [§§ 33-50] p 627 
a. Generally [§ 33] p 627 
b. Parking or Standing [§ 34] p 627 
ec. Speed [§§ 35-43] p 628 
(1) State Regulations [§§ 35-37] p 628 
(a) In General [§ 35] p 628 
(b) Reasonableness [§ 36] p 629 
(ce) Certainty [§ 37] p 629 
(2) Local and Municipal Regulations [§§ 38-40] mi 631 
(a) In General [§ 38] p 631 
(b) Reasonableness [§ 39] p 632 
(c) Right of State To Limit Power of Municipality [§ 40] p 632 
(3) Conflicting State and Municipal Regulations [§§ 41-42] p 633 
(a) In General [§ 41] p 633 
(b) What Constitutes Conflict [§ 42] p 634 
(4) Warnings of Speed Limit [§ 43] p 635 
d. Haclusion and Restriction as to Use On Streets and Highways [§§ 44-46] p 635 
(1) In General [§ 44] p 635 
(2) Vehicles of Heavy "Weight [S$ 45] p 636 
(3) One Way Streets [§ 46] p 637 
e. Smoke, Odors, and Noises [§ 47] p 637 
f. Miscellaneous Traffic Regulations [§ 48] p 637 
g. Operation in Parks [§ 49] p 638 
-  h. Driving while Intoxicated or after Conviction Therefor [§ 50] p 639 
3. Name, Address, and Assistance in Case of Accident [§ 51] p 640 
4. Appointment of State Official as Agent [§ 52] p 640 
C. Regulation of Public Service Vehicles [§§ 53-71] p 641 
1. In General [§ 53] p 641 
2. Power To Regulate [§§ 54-59] p 641 
a. State [§ 54] p 641 
b. Municipality [§ 55] p 642 
ce. Public Board or Commission [§§ 56-58] p 643 
(1) In General [§ 56] p 648 
(2) Operation within Municipalities [§ 57] p 644 
(3) Hearings and Review [§ 58] p 644 
d. Vehicles in Interstate Commerce [§ 59] p 645 
3. Persons or Vehicles Subject [§§ 60-61] p 646 
a. In General [§ 60] p 646 
b. Private Carriers [§ 61] p 647 
4. Reasonableness and Validity in General [§ 62] p 648 
5. Exclusion from, or Restrictions as to, Streets or Highways [§§ 63-64] p 650 
a. Haclusion [§ 63] p 650 
b. Restrictions as to Streets and Highways [§ 64] p 651 
6. Stands or Parking Places; Stations [§§ 65-67] p 652. 
a. In General [§ 65] p 652 Be 
b. In Front of Pvivate Premises [§ 66] p 654 
c. At Railroad Depot [§ 67] p 654 
__7. Service; Increase or Decrease [§ 68] p 655 
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8. Seating Capacity; Overloading [§ 69] p ‘655 

9. Fares or Rates [§ 70] p 656 

10. Soliciting [§ 71] p 656 
D. Injunction against Enforcement of Peaiaeon [§ 72] p 656 
KE. Penalties [§ 73] p 656 


IV. ys REGISTRATION OF PRIVATE AND PUBLIC SERVICE VEHICLES [§§ 74- 
p 
A. In General [§ 74] p 659 
B. Purpose, Nature, and Distinctions [§ 75] p 659 
C. Power To License or Tax [$§ 76-78] p 660 
1. By State or State Agency [§ 76] p 660 
2. By Municipal Corporation [§§ 77-78] p 661 
a. In General [§ 77] p 661 
b. As Affected by Residence [§ 78] p 662 
D. Validity of License Regulations Generally [§§ 79-82] p 662 
1. In General [§ 79] p 662 
2. Constitutionality [§§ 80-81] p 664 
a. In General [§ 80] p 664 
b. Hquality and Uniformity; Class Legislation [§ 81] p 666 
3. Who May Question Validity [§ 82] p 668 
E. Vehicles Subject to or Entitled to License and Registration [§§ 83- -85] p 668 
1. In General [§ 83] p 668 
2. Hxemptions [§ 84] p 669 
3. Municipal or Other Government Vehicle [§ 85] p 669 
I. Nonresidents as Subject to Requirements [§§ 86-91] p 670 
1. In General [§ 86] p 670 
2. Vehicle in Interstate Commerce [§ 87] p 670. 
3. Period of Exemption. [§§ 88-90] p 671 
a. In General [§ 88] p 671 
b. Validity [§ 89] p 671 
c. Effect of Noncompliance, or Expiration of Period [§ 90] p 672 
4. County Licenses [§ 91] p 672 
G. By Whom or in Whose Name Registration Should Be Made [§§ 92-99] p 672 
1. In General [§ 92] p 672 
. Operator [§ 93] p 673 
. Married Woman [§ 94] p 673 
. Corporation [§ 95] p 673 
. Unincorporated Association [§ 96] p 673 
. Partnership [§ 97] p 673 
. Joint Owners [§ 98] p 673 
. Buyer or Seller [§ 99] p 673 
H. Manufacturers’ and Dealers’ Licenses [§§ 100-102] p 674 
~ 1. In General [§ 100] p 674 
2. Ownership or Control of Vehicles; Loan of Vehicles or Plates [§ 101] p 674 
3. Use Made of Vehicle [§ 102] p 675 
I. Rights and Special License or Permit as to Public Service Viehicles [§§ 103-147] p 675 
1. Right To Use Street or Highway in General [§ 103] p 675 
2. Special License or Permit [§§ 104-107] p 676 - 
a. From State [§ 104] p 676 
b. From Municipality [§§ 105-107] p 677 
(1) In General [§ 105] p 677 
(2) Particular Sources of Municipal Power [§ 106] p 679 
(3) Territorial Limitations of Power [§, 107] p 679 
3. Certaficate of Public Convenience and Necessity [§§ 108-132] p 680 , 
a. In General [§ 108] p 680 
b. Nature and Purpose of Requirement [§ 109] p 681 
e. Nature and Effect of Certificate [§§ 110-111] p 681 
(1) In General [§ 110] p 681 
(2) Rights and Duties under Certificate [§ 111] p 681 
d. Rights of Existing Carrier [§§ 112-115] p 682 
(1) In General [§ 112] p 682 
(2) Certificate as of Right [§§ 113-115] p 683 
(a) In General [§ 113] p 683 
(b) Persons Entitled to Right [§ 114] p 683 
(ce) Proceedings To Procure Certificate [§ 115] p 684 
e. Power and Discretion as to Granting Certificate [§§ 116-120] p-684 
(1) In General [§§ 116-117] p 684 
(a) General Rules [§ 116] p 684 
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(b) Territorial Limitation of Power [§ 117] p 685 
(2) As between Different Applicants [§ 118] p 685 
(3) As to Irregular Route [§ 119] p 686 
(4) Validity of Statute Delegating Power [§ 120] p 686 
f. Determination of Public Convenience and Necessity [§§ 121-124] p 687 
(1) In General [§ 121] p 687 
(2) In Territory Served by Other Carrier [§§ 122-124] p 687 
(a) In General [§ 122] p 687 
(b) Applications of Rules [§ 123] p 688 
(c) Opportunity To Provide Service [§ 124] p 689 
g. Ability of Applicant To Furnish Required Service [§ 125] p 689 
h. Proceedings [§§ 126-132] p 690 
(1) To Procure Certificate [§§ 126-130] p 690 
(a) In General [§ 126] p 690 
(b) Notice [§ 127] p 690 
(c) Hearing [§ 128] p 690 
(d) Findings and Orders [§ 129] p 691 
(e) Review [§ 130] p 691 
(2) For Violation of Provisions Relative to Certificate [§§ 131-132] p 692 
(a) In General [§ 131] p 692 
(b) Order to Cease Operation [§ 132] p 693 
4. Particular Persons or Vehicles Affected by Special License and Certificate Regulations 


[§§ 133-141] p 693 
a. In General [§ 133] p 693 
b. Public Hack or Taxicab [§ 134] p 694 
c. Operation within or without Municipality [§ 135] p 695 
d. Vehicles in Interstate Operation [§ 136] p 695 
e. Persons or Vehicles Not Subject to Regulations [§§ 137-140] p 697 
(1) In General [§ 137] p 697 
(2) Private Carriers [§ 138] p 697 
(3) Vehicles Exempted [§§ 139-140] p 698 
(a) In General [§ 139] p 698 
(b) Mail Carriers [§ 140] p 698 
f. Citizenship or Residence as Qualification of Owner or Operator [§ 141] p 699 
5. Compelling Procurement or Issuance of License or Certificate [§§ 142-145] p 899 
a. Injunction To Compel Procurement of Ttceose or Certificate [§§ 142-143] p 699 


(1) In General [§ 142] p 699 
(2) By Other Carrier [§ 143] p 700 
b. Injunction To Compel Issuance of License or Certifieate [§ 144] p 701 
ce. Mandamus To Compel Procurement or Issuance of License or Delviioate [§ 145} 
p 701 
6. eee desian of Certificates of Public Convenience and Necessity [§§ 146-147] p 702 
a. In General [§ 146] p 702 
b. Notice and Hearing a 147] p 702 
J. Licensing Boards or Officers [§§ 148-151] p 703 


1. In General [§ 148] p 703 
2. As to Public Service Motor Vehicles [§§ 149-150] p 703 


a. Power To Require License or Permit [§ 149] p 703 
b. Power To Act on Application and Issue License or Permit [§ 150] p 703 
3. Discretion in Granting or Refusing Licenses or Permits [§ 151] p 704 
K. Proceedings To Procure License or Permit. [§§ 152-155] p 705 
1. For General License and Registration [§ 152] p 705 
2. For License or Permit for Public Service Vehicle [§§ 153-155] p 705 
a. In General [§ 153] p 705 
b. Hearing and Review [§ 154] p 706 
Sale of Motor Bus Routes to Highest Bidder [§ 155] p 707 
L. Form and Requisites of License or Registration [§ 156] p 707 
M. Registration Cards and Number Plates [§§ 157-159] p 708 
1. In General [§ 157] p 708 
2. Display of Number Plates [§ 158] p 708 
3. Municipal Number Plates and Cards [§ 159] p 709 
N. Conditions Imposed [§§ 160-174] p 710 
1.-In General [§ 160] p 710 
2. Bond or Other Security [§§ 161-174] p 710 
a. In General [§ 161] p 710 
b. As to Public Service Vehicles [§§ 162-174] p 711 
(1) In General [§ 162] p 711 
(2) Validity of Requirements in General [§ 163] p 712 
(3) Amount of Security [§ 164] p 714 
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(4) Nature and Sufficiency of Security [§§ 165-167] p 715 
(a) In General [§ 165] p 715 
(b) Requiring Security ba Surety or Insurance Compliriy [§§ 166-167] p 715 
aa. In General [§ 166] p 715 
bb. Ability To Procure Bond or Insurance [§ 167] p 716 
(5) Operation Covered by Security [§§ 168-169] p 716 
(a) In General [§ 168] p 716. 
(b) Lerritorial Limitations [§ 169] p 717 
(6) Nature of Injuries or Damages Covered [§ 170] p 717 
(7) Liability on Bond or Security [§§ 171-172] p 717 
(a) In General [§ 171] p 717 
(b) Amount of Liability [§ 172] p 718 
(8) Who May Recover on Security [§ 173] p 719 
(9) Actions [§ 174] p 719 
O. Construction and Effect of License Generally [§§ 175-176] p 720 
1. In General [§ 175] p 720 
2. As to Operation of Vehicle [§ 176] p 721 
P. Transfer of License Rights [§§ 177-178] p 721 
1. In General [§ 177] p 721 
2. From One Vehicle to Another [§ 178] p 721 
. Renewal; New Permit [§ 179] p 722 
. Duration and Termination of License, Permit, or Certificate [§ 180-186] p 722 
1. In General [§ 180] p 722 
2. Termination by Transfer of Vehicle [§ 181] p 722 
3. Revocation or Forfeiture [§§ 182-186] p 722 
a. In General [§ 182] p 722 
b. Of Municipal License or Permit in General [§ 183] p 722 
ce. Grounds for Revocation [§ 184] p 723 
d. Officials Who May Revoke [§ 185 p 723 
e. Notice, Hearing, and Review [§ 186] p 724 
S. Effect of Failure To Comply with Law asto License or Registration [§§ 187-192] p 724 
1. In General [§ 187] p 724 
2. Rights and Liabilities as to Third Persons [§§ 188-191] p 724 : 
a. In General [§ 188] p 724 
b. Massachusetts Rule [§§ 189-190] p 725 
(1) Right To Recover for Injuries [§ 189] p 725 
(2) Liability for Injuries [§ 190] p 726 
ec. Connecticut Rule [§ 191] p 727 
3. Penalties [§ 192] p 727 
T. License Fees and Taxes [§§ 193-203] p 728 
1. Nature and Purpose [§ 193] p 728 
2. Amount [§§ 194-199] p 729 
a. In General [§ 194] p 729 
b. Facts Controlling Amount; Regulation or Revenue [§ 195] p 729 
c. Fees Fixed or Graded According to Classes [§§ 196-198] p 731 
(1) In General [§ 196] p 731 
(2) According to Horse Power [§ 197] p 732 
(3) According to Use [§ 198] p 733 
d. Percentage of Earnings or Receipts [§ 199] p 733 
3. Payment or Collection; Refund [§ 200] p 734 
4. Disposition of Moneys Collected [§§ 201-203] p 735 
a. In General [§ 201] p 735 
b. Disbursement of Funds [§ 202] p 737 
c. Collecting Officer’s Commission [§ 203] p 737 
U. Gasoline License Fee or Tax [§§ 204-209] p 737 
1. In General [§ 204] p 737 — 
2. Nature and Purpose of Tax [§ mais p 737 
3. Validity [§§ 206-207] p 738 
a. In General [§ 206] p 738 
b. As Interference wsth Interstate Commerce [§ 207] p 739 
4. Levy and Payment [§ 208] p 739 
5. Refund [§ 209] p 740 


Vv. LICENSE AND REGULATION OF DRIVERS OR CHAUFFEURS [$$ 210-237] p 740 
A. Control and Regulation Generally [§§ 210-212] p 740 
1. In General [§ 210] p 740 
2. As to Age Limit [§§ 211-212] p 740 
a. In General [§ 211] p 740 
b. Construction and Effect .of Regulation [§ 212] p 741 
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B. License Regulations [§§ 213-237] p 741 
1. Power To License [§§ 213-214] p 741 
a. State [§ 213] p 741 
b. Municipality [§ 214] p 741 
. Purposes of Requirement [§ 215] p 742 
. Validity in General [§ 216] p 742 
. Persons Subject to License Regulations [§§ 217-222] p 742 
a. In General [§ 217] p 742 
b. “Chauffeur” or “Operator” [§§ 218-220] p 743 
(1) Distinctions [§ 218] p 743 
(2) Who Included in Term “Chauffeur? [§ 219] p 743 
(3) Owner as Driver [§ 220] p 744 
e. Nonresident Driver [§ 221] p 744 
d. Unlicensed Accompanied by Licensed Operator [§ 222] p 744 
5. Qualifications or Eligibility for License [§§ 223-224] p 745 
a. In General [§ 223] p 745 
b. Age Limit [§ 224] p 745 
. Proceedings To Procure License [§ 225] p 745 
. Carrying License and Exhibiting Badge [§ 226] p 746 
. License Fees [§ 227] p 746 
. Construction and Effect of License [§ 228] p 746 
. Revocation ar Suspension of License [§§ 229-232] p 746 
a. In General [§ 229] p 746 
b. Grounds for Revocation or Suspension [§ 230] p 747 
ce. Hearing [§ 231] p 747 
d. Review [§ 232] p 747 
ll. Effect of Failure To Comply with Law as to Driver’s or Chauffeur’s License [§§ 233-237] 
p 747 
a. As Negligence [§ 233] p 747 
b. Other Rights and Liabilities [§§ 234-237] p 748 
(1) Of Owner or Driver [§§ 234-236] p 748 
(a) General Rule [§ 234] p 748 
(b) In Case of Operation by Unlicensed Minor [§ 235] p 749 
(c) Contrary Rule [§ 236] p 749 
(2) Rights of Passenger [§ 237] p 749 


VI. MOTOR VEHICLES AS PROPERTY [§§ 238-345] p 750 
A. In General [§ 238] p 750 
B. Title [§§ 239-242] p 750 A 
1. In General [§ 239] p 750 
2. Evidence of Title [§ 240] p 750 
3. Title Acquired from Nonowner [§§ 241-242] p 750 
a. In General [§ 241] p 750 
b. Estoppel of Owner [§ 242] p 751 
C. Bailment [§ 243] p 752 
D. Conversion [§§ 244-246] p 753 
1. In General [§ 244] p 753 
2. Remedies [ 245] p 754 
3. Measure of Damages [§ 246] p 754 
E. Recovery of Possession [§§ 247-249] p 754 ° 
1. Replevin [§§ 247-248] p 754 
a. Right of Action and Defenses [§ 247] p 754 
b. Recovery and Measure of Damages [§ 248] p 755 
2. Detinue [§ 249] p 755 
EF. Encumbrance and Conditional or Other Transfer as Security [§§ 250-278] p 756 
, 1. In General [§ 250] p 756 
2. Form and Requisites; Distinguishing Cilaviattewtstens [§§ 251-255] p. 756 
a. Chattel Mortgages [§ 251] p 756 
b. Conditional Sales [§ 252] p 756 
e. Hire-Purchase Agreements [§ 253] p 757 
d. Trust Receipts [§ 254] p 757 
e. Pledges [§ 255] p 757 
3. What Law Governs [§ 256] p 758 
4. Validity [§§ 257-260] p 758 
a. Compliance with Statutes Regulating Transfers [§ 257] p 758 
b. Vehicles Exposed to Daily Sale [§ 258]. p 758 
c. Waiver of Right of Redemption [§ 259] p 758 
d. Retention of Title [§ 260] p 758 5 
5. Description of Vehicle [§ 261] p 758 
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6. Title and Rights of Parties [§§ 262-271] p 759 
a. Title [§ 262] p 759 
b. Right to Possession [§§ 263-266] p 760 
(1) In General [§ 263] p 760 
(2) After Default; Retaking Possession [§§ 264-266] p 760 
(a) By Chattel Mortgagee [§ 264] p 760 
(b) By. Conditional Seller [§ 265] p 760 
(c) By Lessor [§ 266] p 761 
e. Removal of Vehicle from State [§ 267] p 762 
d. Duty as to Insurance [§ 268] p 762 
e. Injury to, or Destruction of, Vehicle [§ 269] p 762 
f. Appointment of Receiver [§ 270] p 762 
g. Rights of Assignees [§ 271] p 762 
- Rights of Third Persons [§§ 272-278] p 762 
a. Filing or Recordation [§§ 272-274] p 762 
(1) In General [§ 272] p 762 
(2) Time [§ 273] p 763 
(3) Place [§ 274] p 763 
b. Recordation Made or Not Required [§ 275] p 763 
e. Recordation Not Made as Required [§ 276] p 764 
d. Waiver of Lien by Consent to Sale [§ 277] p 765 
e. Effect of Sale without Consent of Mortgagee [§ 278] p 765 
G. Transfer and Sale [§§ 279-345] p 765 
1. At Common Law [§§ 279-299] p 765 
a. In General [§ 279] p 765 
b. Price and Payment [§§ 280-282] p 766 
(1) In General [§ 280] p 766 
(2) Reductions and Refunds [§ 281] p 766 
(3) Used Car in Part Payment [§ 282] p 767 
ce. Delivery [§ 283-285] p 767 
(1) In General [§ 983) p 767 E 
(2) Time and Place of Delivery [§ 284] p 768 
(3) What Constitutes Delivery [§ 285] p 768 
. Statute of Frauds [§ 286] p 768 
. Consignment for Sale [§ 287] p 768 
. Title of Buyer [§ 288] p 769 
. Remedies of Parties [§§ 289-295] p 769 
(1) Seller [§§ 289-292] p 769 
(a) In General [§ P89] p 769 
(b) Recovery of Price or Value [§ 290] p 769 
(c) Damages for Nonacceptance [§ 291] p 770 
(d) Rescission [§ 292] p 770. 
(2) Buyer [§§ 293-295] p 770 
(a) In General [§ 293] p 770 
(b) Nondelivery [§§ 294-295] p 770 
aa. In General [§ 294] p 770 
bb. Measure of Damages [§ 295] p 771 
h. Rescission [§§ 296-299] p 771 
(1) General Statement [§ 296] p 771 
(2) Rights and Duties of Parties [§§ 297-298] p 771 
(a) In General [§ 297] p 771 
(b) After Rescission [§ 298] p 772 
(3) Waiver of Right To Rescind [§ 299] p 772 
2. Statutory Regulation [§§ 300-310] p 773 
a. In General [§§ 300-304] p 773 
(1) Preliminary Statement [§ 300] p 773 
(2) Applicability of Statutes [§ 301] p 773 
(3) Time of Compliance [§ 302] p 774 
(4) Operation and Effect [§ 303] p 774 
(5) Constitutionality [§ 304] p 774 
b. Effect of Violation or Noncompliance [§§ 305-310] p 774 
(1) In General [§ 305] p 774 
(2) Rights of Parties [§§ 306-310] p 775 
(a) In General [§ 306] p 775 
(b) Buyer as Innocent Purchaser [§ 307] p 776 
(c) Right To Assert Invalidity of Transfer [§ 308] p 776 
(d) On Sale by Purchaser [§ 309] p 777 
(e) What Law Governs [§ 310] p 777 
3. Misrepresentations and Fraud [§§ 311-319] p 777 
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a. In General [§ 311] p 777 
b. Subject of Misrepresentation [§ 312] p 777 
c. Right To Rely upon Representations [§ 313] p 778 
d. Remedies of Buyer [§§ 314-319] p 778 
(1) In General [§ 314] p 778 
(2) Rescission [§ 315] p 779 
(3) Damages [§§ 316-319] p 779 
(a) In General [§ 316] p 779 
(b) Questions of Fact [§ 317] p 779 
(c) Hvidence [§ 318] p 779 
(d) Measure of Damages [§ 319] p 779 
4. Warranties [§§ 320-345] p 780 
a. Implied Warranties [§§ 320-323] p 780 
(1) In General [§ 320] p 780 
(2) Suitability for Particular Use [§ 321] p 780 
po (3) Used Motor Vehicles [§ 322] p 780 
(4) Question of Law or Fact [§ 323] p 780 
b. Express Warranties [§§ 324-333] p 781 
(1) In General [§§ 324-330] p 781 
(a) Preliminary Statement [§ 324] p 781 
(b) Particular Warranties [§ 325] p 781 
(c) Expressions of Opinion or Belief [§ 326] p 781 
(d) Construction and Scope of Warranties [§ 327] p 781 
(e) Warranty by Agent [§ 328] p 782 
(f) Persons on and to Whom Liability Is Imposed [§ 329] p 782 
(g) Sale in Violation of Statute [§ 330] p 782 
(2) Suitability for Specified Purpose [§ 331] p 782 
(3) Exclusion of Oral Warranty by Written Instrument [§ 332] p 783 
(4) Exclusion of Implied Warranties [§ 333] p 783 
c. Sale by Sample [§ 334] p 783 
d. Remedies for Breach of Warranty [§§ 335-345] p 783 
(1) Warranty of Title [§ 335] p 783 
(2) Warranty of Fitness, Quality, or Condition [$$ 336-344] P 784 
(a) In General [s 336] p 784 
(b) Waiver of Breach [§ 337] p 785 
(c) Rescission [§ 338] p 785 
(d) Actions for Damages [§§ 339-344] p 786 
aa. In General [§ 339] p 786 
bb. Pleading [§ 340] p 786 
ce. Evidence [§ 341] p 786 
dd. Questions for Jury [§ 342] p 786 
ee. Findings [§ 343] p 786 
ff. Damages [§ 344] p 787 
; (3) Agreement To Repair or Replace Defective Parts [§ 345] p 787 


VII. INSURANCE [§§ 346-410] p 787 
A. Motor Vehicle Insurance Generally [§§ 346-353] p 787 
. Definition and Nature [§ 346] p 787 
. State Regulation and Supervision [§ 347] p 788 
. Agents and Brokers [§ 348] p 789 
. Insurable Interest [§ 349] p 789 
. Contract and Policy [§ 350] p 789 
. Assignment or Transfer of Policy [§ 351] p 789 
. Cancellation of Policy [§ 352] p 789 
. Representations, Warranties, and Conditions [§ 353] Pp 790 
B. Collision Insurance [§§ 854-892] p 790 
1. Definition [§ 354] p 790 
2. Contract and Policy [§§ 355-357] p 790 
a. In General [§ 355] p 790 
b. Construction [§ 356] p 790 
c. Commencement and Duration of Risk [§ 357] p 791 
3. Abandonment, Cancellation, Surrender, and Rescission of Policy [§ 358] p 791 
4. Avoidance and Forfeiture of Policy [§ 359] p 792 
5. Risks and Causes of Loss [§§ 360-377] p 792 
a. In General [§ 360] p 792 
b. What Constitutes Collision [§§ 361-365] P 193: 
(1) In General [§ 361] p 793 
(2) Objects [§§ 362-364] p 793 
(a) In General [§ 362] p 793 
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(b) Particular Objects [§ 363] p 794 ; 
(¢) Doctrine of Ejusdem Generis [§ 364] p 795 
(3) Necessity of Car or Obstacle Being in Motion [§ 365] p 795 
¢e. Particular Collisions [§§ 366-370] p 796 
(1) Striking Roadbed or Defects Therein [§ 366] p 796 
(2) Upsets and Tipovers [§ 367] p 796 
(3) Running into Ridges, Embankments, Etc. [§ 368] p 797 
(4) Falling or Sliding Down Inclines, Excavations, Ditches, Pits, Etc. [§ 369] p 798 
(5) Objects Falling on Car [§ 370] p 798 
d. Limitations and Exceptions [§§ 371-375] p 799 
(1) In General [§ 371] p 799 
(2) Damage Due to Upsets [§ 372] p 799 
(3) Damage by Striking Roadbed, Etc. [§ 373] p 799 
(4) Damage to Tires Due to Punctures, Etc. [§ 374] p 800 
(5) Restriction as to Use or Operation [§ 375] p 800 
e. Place of Collision [§ 376] p 801 
f. Proximate Cause [§ 377] p 801 
6. Extent of Loss and Liability [§ 378] p 802 
7. Adjustment, Settlement, or Appraisement of Loss [§§ 379-381] p 802 
a. In General [§ 379] p 802 
b. Avoidance or Rescission [§ 380] p 802 
e. Appraisal and Arbitration [§ 381] p 803 
8. Discharge of Liability; Right to Proceeds [§ 382] p 803 
9. Subrogation of Insurer [§§ 383-384] p 803. 
a. In General [§ 383] p 803 
b. Actions To Enforce Right [§ 384] p 804 
10. Actions on Policies [§§ 385-392] p 804 
a. In General [§ 385] p 804 
b. Pleading [§ 386] p 804 ° 
c. Evidence [§§ 387-389] p 805 
(1) In General [§ 387] p 805 
(2) Risks and Causes of Loss [§ 388] p 805 
(3) Extent or Amount of Loss [§ 389] p 805 
d. Trial [§ 390] p 806 
e. Amount of Recovery [§§ 391-392] p 806 
(1) In General [§ 391] p 806 
(2) Special Damages and Attorney’s Fees [§ 392] p 806 
C. Insurance against Confiscation [§§ 393-397] p 806 
1. Nature and Validity [§ 393] p 806 
2. Form and Construction of Contract [§ 394] p 807 
3. Avoidance and Forfeiture [§ 395] p 807 
4. Risks and Causes of Loss [§ 396] p 807 
5. Notice and Proofs of Loss [§ 397] p 808 
D. Insurance against Conversion or Embezzlement [§§ 398-406] p 808 
1. Definition and Nature [§ 398] p 808 ~ 
2. Form and Construction of Contract; Avoidance and Forfeiture [§ 399] p 808 
2. Risks and Causes of Loss [§ 400] p 809 
4. Extent of Loss or Liability [§ 401] p 809 
5. Notice and Proof of Loss [§ 402] p 809 
6. Right to Proceeds [§ 403] p 810 
7. Subrogation [§ 404] p 810 
8. Actions on Policies [§ 405] p 810 
9. Amount of Recovery [§ 406] p 811 
E. Transportation Insurance [§§ 407-410] p 811 
1. Nature and Construction of Policy [§ 407] p 811 
2. Risks and Causes of Loss [§§ 408-410] p 811 
a. In General [§ 408] p 811 
b. Transportation in Ferryboat [§ 409] p 812 
ec. Transportation on Elevator [§ 410] p 812 


VIII. REPAIRS [§§ 411-465] p 813 
A. Agreements as to Repairs in General [§ 411] p 813 
B. Duties and Liabilities of Repairman [§§ 412-428] p 813 : 
1. Nature of Bailment for Repairs Generally [§ 412] p 813 
2. Care as to Repairs [§ 413] p 813 
3. Care and Custody of Vehicle [§§ 414-428] p 814 
a. In General [§ 414] p 814 - 
b. Notice Affecting Liability [§ 415] p 814 
ce. Use of Vehicle in Testing Repairs [§ 416] p 814 
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d. Redelivery to Owner [§ 417] p 814 
e. Delivery of Vehicle to Person Not Authorized To Receive It [§ 418] p S15 
f. Actions against Repairman for Conversion, Loss, or Dermage [§§ 419-427] p 815 
(1) In General [§ 419] p 815 
(2) Pleading [§ 420] p 815 
(3) Evidence [$$ 491-193) p 816 
(a) Presumptions and Burden of Proof [§ 421] p 816 
(b) Admissibility [§ 422] p 816 
(c) Weight and Sufficiency of Evidence [§ 423] p 816 
(4) Questions of Law and Fact [§ 424] p 817 
(5) Instructions [§ 425] p 817 
(6) Verdict and Findings [§ 426] p 817 
(7) Damages and Amount of Recovery [§ 427] p 817 
g. Actions by Repairman for Conversion or Damage [§ 428] p 817 


C. Compensation [§ 429] p 818 
D. Lien [§§ 430-465] p 818 
1. Right to Lien in General [§§ 430-436] p 818 


a. At Common Law [§ 430] p 818 
b. Constitutional Provisions [§ 431] p 818. 
c. Statutory Provisions [§§ 432-435] p 819 
(1) Applicability of General Statutes [§ 482] p 819 
(2) Validity of Statutes Specifically Applicable to Motor Vehicles [§ 433] p 819 
(3) Effect of Statutes on Common-Law Lien [§ 434] p 819 
(4) Effect of Special Statutes upon General Mei Lien [§ 435] p 819 
d. Right of Owner to Lien [§ 436] p 819 


2. Agreement or Consent of Owner [§ 437] p 819 
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. Possession [§ 438] p 820 
. Charges for Which Lien May Be Had [§§ 439-440] p 820 


a. In General [§ 439] p 820 
b. By Whom Work Done [§ 440] p 820 


. Property Subject to Lien [§ 441] p 821 
. Waiver and Loss of Lien [§§ 442-450] p 821 


a. In General [§ 442] p 821 
‘b. Assertion of Excessive Claim [§ 443] p 821 
c. Assertion of Claim for Nonlienable Charge [§ 444] p 821 
d. Surrender of Possession [§§ 445-449] p 821 
(1) In General [§ 445] p 821 
(2) Statutory Liens [§ 446] p 821 
(38) Temporary Surrender of Possession [§ 447] p 822 
(4) Surrender Wrongfully Procured [§ 448] p 822 
(5) Repossession of Vehicle [§ 449] p 822 ~ 
e. Effect of Tender [§ 450] p 822 


. Preservation and Enforcement of Lien [§§ 451-452] p 822 


a. In General [§ 451] p 822 
b. Notice or Claim [§ 452] p 822 


. Priorities [§ 453] p 823 

. Assignment, Transfer, and Subrogation [§ 454] p 825 

. Action by Lienor To Recover Possession [§ 455] p 825 

. Action by Owner To Recover Possession or for Conversion [§ 456] p 825 
2. Actions To Enforce Lien [§§ 457-464] p 826 


. In General [§ 457] p 826 

. Nature and Form [§ 458] p 826 

. Jurisdiction and Venue [§ 459] p 826 
. Parties [§ 460] p 826 

. Pleading [§ 461] p 826 

. Evidence [§ 462] p 826 

. Judgment or Decree [§ 463 p 826 

. Review [§ .464] p 826 

Sale [§. 465] p 826 
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IX. LIABILITY OF MANUFACTURER FOR DEFECTIVE OR DANGEROUS CONSTRUCTION 
4§ 466], p 827 


X. INJURIES BY TRESPASSERS [§ 467] p 828 


XI. INJURIES BY ANIMALS [§ 468] p 828 
XII. INJURIES BY VEHICLES OTHER THAN MOTOR VEHIOLES [( 469] p 831 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 
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' 
XIII. INJURIES FROM DEFECTS. OR OBSTRUCTIONS IN HIGHWAYS OR OTHER PUBLIC 
PLACES [{§§ 470-580] p 833 
A. Injuries to Automobiles or Occupants [§§ 470-579] p 833 
1. Liability of Public or Highway Authorities [§§ 470-535] p 833 
a. In General [§ 470] p 833 
b. Authorities Liable [§§ 471-472] p 834 
(1) In General [§ 471] p 834 
(2) Statutory Provisions [§ 472] p 834 
ce. Scope and Extent of Liability [§§ 473-477] p 835 
(1) In General [§ 473] p 835 
(2) Ways to Which Liability marae 474] p 835 
(3) Surface Which Must Be Kept in Repair {§ 475] p 835 
(4) Care Required and Necessity of Negligence to Impose Liability [§ 476] p 836 
(5) Proximate Cause [§ 477} p 836 
d. Nature of Defect or Obstruction [§§ 478-495] p 837 
(1) In General [§ 478] p 837 
(2) Negligent or Unlawful Use of Highway [§ 479] p 837 
(3) Width: [§ 480] p 838 
(4) Paving [§ 481] p 838 
(5) Oil, Tar, or Other Slippery Surfacing Material [§ 482] p 838 
(6) Ice or Snow [§ 483] p 838 
(7) Uneven Surfaces, Holes, and Ruts [§ 484] p 839 
(8) Unsafe Bridges or Culverts [§ 485] p 839 
(9) Obstructions [§§ 486-492] p 839 
(a) In General [§ 486] p 839 
(b) Unguarded Objects [§ 487] p 840 
(c) Barriers across the Highway [§ 488] p 840 
(d) Overhead Viaducts or Trestles [§ 489] p 840 
(e) Bridge Trusses or Girders [§ 490] p 840 
(f) Traffic Guide Posts; Silent Policemen [§ 491] p 840 
(g) Trolley, Telephone, and Similar Poles [§' 492] p 840 
(10) Smoke [§ 493] p 841 
(11) Unguarded Ditches or Embankments at Roadside [§ 494] p 841 
(12) Objects Off the Highway [§ 495] p 841 
e. Precautions against Injury [§§ 496-504] p 841 
(1) In General [§ 496] p 841 
(2) Prevention of Use of Road [§ 497] p 841 
(3) Lighting [§ 498] p 842 
(4) Notices and Signs of Dangerous Conditions [§ 499] p 842 
(5) Warning Lights [§ 500] p 842 
(6) Barriers or Guard Rails [§§ 501-504] p 843 
(a) In General [§ 501] p 843 
(b) Confining Traffic to Traveled Way or Highway [§ 502] p 844 
(ce) Sufficiency of Barrier [§ 503] p 844 
(d) Effect of Loss of Control of Vehicle [§ 504] p 845 
f. Notice of Defect or Obstruction [§ 505] p 845 
g. Effect of Failure To Procure License, or Other Violation of Law [96 506-509] p 846 
(1) Unlicensed Operators [§ 506] p 846 
(2) Unlicensed or Unregistered Vehicle [§ 507] p 847 
(3) Failure To Carry Proper Lights [§ 508] p 847 
(4) Operation without Statutory Brakes [§ 509] p 847 
h. Effect of Excessive Weight or Width [§ 510] p 847 
i. Contributory Negligence [§§ 511-535] p 847 
(1) Negligence of Driver or Operator of Vehicle [§§ 511-526] p 847 
(a) In General [§ 511] p 847- 
(b) Violation of Statutory or Other Regulations [§ 512] p 848 
(c) Acts in Emergencies [§ 513] p 848 
(d) Failure To Avoid Obstacles [§ 514] p 848 
(e) Failure To Maintain Proper Lookout [§ 515] p 849 
(f£) Failure To Anticipate Danger [§ 516] p 849 
(2) Leaving Traveled Way [§ 517] p 850 
(h) Use of Defective Way [§ 518] p 850 
(1) Speed [§§ 519-523] p 851 
aa. In General [§ 519] p 851 
bb. Unlawful Speed [§ 520] p 851 
cc. Driving While Blinded or Dazzled [§ 521] p 851 
dd. Driving through Smoke or Dust [§ 522] p 852 
ee. “Radius of Lights?’ Rule [§ 523] p 852 
(j) Driving without Lights or with Insufficient Lights [§ 524] p 853 
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(k) Driving on Wrong Side of Road [§ 525] p 853 
(1) Approaching or Crossing Draw or Swinging Bridge [§ 526] p 853 
(2) Negligence of Occupant or Guest [§§ 527-535] p 853 3 
(a) In General [§ 527] p 853 \ 
(b) Knowledge of Characteristics of Driver [§ 528] p, 853 f 
(c) Control over Driver [§ 529] p 853 
(d) Failure To Keep Lookout [§ 530] p 854 
(e) Knowledge of Defect or Danger [§ 531] p 854 
(f) Failure To Warn or Caution Driver [§ 532] p 854 
(g) Position in or upon Vehicle [§ 533] p 854 
(h) Intoxication of Guest or Driver [§ 534] p-854 
(i) Imputed Negligence [§ 535] p 854 
2. Liability of Person Causing Defect or Obstruction [§§ 536-558] p 855 
a. In General [§ 536] p 855 
b. Basis of Liability [§§ 537-538] p 856 
(1) Contract or Tort [§ 537] p 856 
(2) Nuisance or Negligence [§ 538] p 857 
ce. Character of Defect or Obstruction [§§ 539-545] p 857 
(1) In General [§ 539] p 857 
(2) Structures Required by Law [§ 540] p 858 
(3) Electric Wires and Poles [§ 541] p 858 bs 
(4) Fallen Trees [§ 542] p 859 
(5) Hedges Obstructing View [§ 543] p 859 
(6) Fence against Trespassers [§ 544] p 859 
(7) Crossing Gates [§ 545] p 859 
. Proximate Cause [§ 546] p 859 
Vehicle Operated without License or Registration [§ 547] p 859 
Vehicle Operated without Statutory Equipment [§ 548] p 860 
Contributory Negligence [§§ 549-558] p 860 
(1) Negligence of Driver or Operator of Vehicle [§§ 549-556] p 860 
(a) In General [§ 549] p 860 
(b) Violation of Statutory or Other Regulations [§ 550] p 860 
(c) Acts in Emergencies [§ 551] p 860 
(d) Failure To Maintain Proper Lookout [§ 552] p 860 
(e) Failure To Anticipate Danger [§ 553] p 861 
(f) Use of Defective Highway [§ 554] p 861 
(g) Speed and Control [§ 555] p 861 
(h) Lights [§ 556] p 862 
(2) Negligence of Occupant or Guest [§§ 557-558] p 862 
(a) In General [§ 557] p 862 
(b) Imputed Negligence [§ 558] p 862 
- 3. Actions [§§ 559-579] p 863 
. Claim or Notice of Injury [§ 559] p 863 
. Venue [§ 560] p 863 
. Limitations [§ 561] p 863 
. Parties [§ 562] p 863 
. Pleading [§§ 563-566] p 864 
(1) Declaration, Petition, or Complaint [§ 563] p 864 
(2) Plea or Answer [§ 564] p 864 
(3) Demurrer [§ 565] p 864 
(4) Variance [§ 566] p 864 
f. Evidence [§§ 567-569] p 864 
(1) Presumptions and Burden of Proof [§ 567] p 864 
(2) Admissibility of Evidence [§ 568] p 865 
(3) Weight and Sufficiency of Evidence [§ 569] p 867 
g. Trial [§§ 570-578] p 868 
(1) In General. [§ 570] p 868 
(2) Questions for Jury [§§ 571-5761 p 868 
(a) In General [§ 571] p 868 
(b) Negligence as to Care and Condition of Way [§ 572] p 869 
(c) Contributory Negligence [§§ 573-575] p 870 
aa. Of Driver of Vehicle [§ 573] p 870 
bb. Of Passenger or Occupant of Vehicle [§ 574] p 871 
ce. Of Person Pushing Car [§ 575] p 872 
(d) Proximate Cause [§ 576] p 872 
(3) Instructions [§ 577] p 872 
(4) Verdict and Findings [§ 578] p 873 
h. Review [§ 579] p 874 
B. Injuries by Automobiles Because of Defects or Obstructions in Highway [§ 580] p 875 
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XIV. INJURIES FROM OPERATION OF MOTOR VEHICLES [(§ 581-1165] p 877 
A. Reciprocal Rights and Duties on Highway [§ 581] p 877 
B. Care Required in Operation Generally [§§ 582-584] p 877 
1. Duty of Reasonable or Ordinary Care [§ 582] p 878 
2. Statutory Requirements as to Care [§ 583] p 883 
3. Reliance on Care of Others [§ 584] p 884 
C. General Rules Affecting Liability [§§ 585-595] p 884 
1. Liability Based on Negligence [§§ 585-586] p 884 
a. In General [§ 585] p 884 
b. Negligence and Actionable Negligence Distinguished [§ 586] p 885 
2. Proximate Cause [§§ 587-590] p 886 
a. In General [§ 587] p 886 ; 
b. Remote Cause [§ .588] p 887 
c. Concurrent Causes [§ 589] p 887 
d. Intervening Cause [§ 590] p 888 
. Unavoidable Accident [§ 591] p 889 
. Acts in Emergencies [§ 592] p 890 
. Willful or Wanton Acts or Conduct [§ 593] p 892 
. What Law Governs [§ 594-595] p 893 
D. Care as to Equipment and Condition of Vehicle [§§ 596-601] p 893 
1. In General [§ 596] p 893 
2. Lights [§§ 597-599] p 894 
a. Under Governmental Regulations [§ 597] p 894 
b. In Absence of Governmental Regulations (5 598] p 896 
c. Time for Displaying Lights [§ 599] p 896 
3. Brakes [§ 600] p 896 
4. Chains [§ 601] p 897 
i. Competency or Experience of Driver [§§ Des —603] p 897 
1. In General [§ 602] p 897 
2. Intoxication .[§ 603] p 898 
F. Law of the Road Gendrallly [$§ 604-610] p 899 
1. Rules Based on Custom [§ 604] p 899 
2. Governmental Regulations [§ 605] p 899 
3. Who May Invoke Regulations [§ 606] p 901 
4. Anticipating Violations by Others [§ 607] p 901 
5. Justification or Excuse for Violation [§§ 608-610] p 902 
a. In General [§ 608] p 902 
b. Mental Incapacity [§ 609] p 902 
ce. Directions of Officials [§ 610] p 902 
G. Care as to Particular Acts or in Particular Situations [§ -611-763] p 902 
1. Position on Highway [§§ 611-623] p 902 
a: Rule of Keeping to Right [§ 611] p 902 
b. Right To Use Any Part of Highway [§ 612] p 903 
c. City Streets [§§ 613-614] p 905 
(1) In General [§ 613] p 905 
(2) One-Way Streets [§ 614] p 905 
d. Double Roadway [§ 615] p 905 
At Corners or Curves [§ 616] p 906 
Driving at Night [§ 617] p 906 
Driving on Wrong Side as Negligence [§ 618] p 906 
Justification or Excuse for Driving on Wrong Side [§§ 619-622] p 908 
(1) In General [§ 619] p 908 
(2) Avoiding Danger or Injury [§ 620] p 908 
(3) Avoiding Obstructions [§ 621] p 909 
(4) Custom or Usage [§ 622] p 909 
i. Duty of Care while on Right Side [§ oe p 909 
2. Keeping Lookout [§§ 624-627] p 909 
a. In General [§ 624] p 909 
b. Where View Obstructed or Vision Interfered with [§ 625] p 912 
ce. Lights [§ 626] p 914 
d.. Lookout to Side and Rear [§ 627] p 915 
3. Signals and Warnings of Approach [§§ 628-632] p 915 
a. In General [§ 628] p 915 
b. Circumstances Affecting Duty To Signal Approach [§ 629] p 917 
ce. Time for Signaling [§ 630] p 919 
d. Effect of Failure To Give Signal [§ 631] p 919 
e. Effect of Giving Signal [§ 632] p 920 
4. Noise, Smoke, and Dust [§ 633] p 920 
5. Speed and Control [§§ 634-645]. p 920 
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a. In General [§ 634] p 920 
b. Governmental Regulations [§§ 635-636] p 921 
(1) Duty To Observe [§ 635] p 921 
(2) Negligence While within Legal Speed Limit [§ 636] p 924 

ce. Circumstances Affecting Reasonableness of Speed [§ 637] p 925 

d. Duty To Reduce Speed or Stop [§ 638] p 927 

e. Possibility of Stopping [§ 639] p 928 

f. Where View Obstructed or Vision Interfered with [§ 640] p 929 

ge. At Corners or Curves [§ 641] p 931 

h. On Hills or Grades [§ 642] p 932 

i. Racing [§ 643] p 932 

j. Unavoidable Interference with Control [§ 644] p 932 

k. Speed as Proximate or Contributing Cause of Injury [§ 645] p 933 
6. Stopping, Backing, and Turning [§§ 646-651] p 934 

a. In General [§ 646] p 934 

b. Governmental Regulations [§ 647] p 934 

ce. Precautions in Stopping [§ 648] p 935 

d. Precautions in Backing [§ 649] p 935 

e. Precautions in Turning [§ 650] p 936 

f. Lack of Care as Proximate or Contributing Cause of Injury [§ 651] p 939 


7. Vehicles Traveling in Opposite Directions [§§ 652-668] p 939 
a. In General [§ 652] p 939 
b. Governmental Regulatsons [§§ 653-656] p 941 
(1) Keeping to Right [§ 653] p 941 
(2) Yielding More than Half of Road [§ 654] p 941 
(3) Speed [§ 655] p 942 
(4) Lights [§ 656] p 942 
Position on Highway [§ 657] p 942 
Vehicle Outside of Traveled Portion of Highway [§§ 658-659] p 942 
(1) On Wrong Side of Road [§ 658] p 942 
(2) On Right Side of Road [§ 659] p 943 
Detour Outside of Road [§ 660] p 948 
Single Trail in Roadway [§ 661] p 948 
Vehicles Approaching in Same Rut [§ 662] p 943 
Part of Road too Narrow for Safe Passage [§ 663] p 943 
Passing Vehicle Traveling in Same Direction [§ 664] p 948 
Reliance on Care in Operation of Approaching Vehicle [§ 665] p 943 
Violation of Rule of the Road as Negligence [§ 666] p 944 
1. Circumstances Excusing Noncompliance with Rule [§ 667] p 945 
m. Liability for Accidents [§ 668] p 946 
8. Vehicles Traveling in Same Direction [§§ 669-687] p 948 
a. In General [§ 669] p 948 
b. Duties of Vehicle Ahead [§ 670] p 948 
ce. Duties of Vehicle Behind [§§ 671-672] p 949 
(1) In General [§ 671] p 949 
(2) Space between Vehicles [§ 672] p 950 
d. Passing [§§ 673-685] p 951 
(1) Right To Pass [§ 673] p 951 
(2) Duties of Overtaken Vehicle [§§ 674-676] p 951 
. (a) In General [§ 674] p 951 
(b) Duty To Reduce Speed [§ 675] p 952 
(¢) Duty To Stop [§ 676] p 952 
(3) Duties of Overtaking Vehicle [§§ 677-685] p 952 
(a) In General [§ 677] p 952 
(b) Proper Side on Which To Pass [§§ 678-679] p 953 
aa. In General [§ 678] p 953 
bb. Passing Street Cars [§ 679] p 954 
(ec) Signaling to’ Overtaken Vehicle [§ 680] p 955 
(d) Speed in Passing [§ 681] p 956 
(e) Clearance between Vehicles [§ 682] p 956 
(f) Where Vehicles Approaching in Opposite Direction [§ 683] p aoe 
(g) Duties after Passing [§ 684] p 958 
(h) Passing at Street or Highway Intersection [§ 685] p 958 
e. Particular Governmental Regulations [§ 686] p 958 
f. Liability for Accidents [§ 687] p 959 
9. At Crossings or Intersections [§§ 638-732] p 959 
a. In General [§ 688] p 959 
b. What Constitutes Intersection [§ 689] p 961 
c. Applicability of Regulations to Private Ways [§ 690] p 962 
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d. Lookout [§ 691] p 962 
e. Signals and Warnings of Approach [§ 692] p 964, 
f. Lights [§ 693] p 965 
g. Position on Highway [§ 694] p 965 
h. Speed and Control [§§ 695-699] p 966 
(1) Control [§ 695] p 966 
(2) Speed [§ 696] p 967 
(3) Slowing Down [§ 697] p 969 
(4) Stopping [§§ 698-699] p 970. 
(a) Ability To Stop [§ 698].p 970 
(b) Duty To Make Actual Stop [§ 699] p 970 
1. Obeying Traffic Officers and Traffic Signals [§ 700] p 971 
j. Reliance on Care of Other Drivers [§ 701] p 971 
k. Right of Way between Vehicles [§§ 702-711] p 973 
(1) In General [§ 702] p 973 
(2) Governmental Regulations [§§ 703-704] p 974 
(a) In General [§ 703] p 974. 
(b) Construction and: Effect of Regulations [§ 704] p 975 
(3) Relative Rights and Duties of Drivers [§§ 705-710] p 977 
(a) Driver Proceeding in Favored Direction [§§ ee p 977 
aa. In General [§ 705] p 977 
bb. Reliance on Care of Other Drivers [§ 706] p 982 
(b) Driver Proceeding in Disfavored Direction [§§ 767-709) ‘p 982 
aa. In General [§ 707] p 982 
bb. Reliance on Care of Other Drivers [§ 708] p 989 
ce. Right To Enter Intersection [§ 709] p 990 
(c) Effect of First Entry into Intersection [§ 710] p 990 i 
(4) Simultaneous Approach of More than Two Cars [§ 711] p 990 
]. Turning into Intersecting Street or Highway [§§ 712-729] p 991 
(1) Right To Turn Generally [§ 712] p 991 
(2) Right of Way in Turning [§§ 713-725] p 991 
(a) In General [§ 713] p 991 
(b) Vehicles Proceeding in Same Direction [§§ 714-715] p 991 
aa. Forward Vehicle Making Right Turn [§ 714] p 991 
bb. Forward Vehicle Making Left Turn [§ 715] p 991 
(c) Vehicles Proceeding in Opposite Directions [§§ 716-717] p 991 
aa. One Vehicle Making Right Turn [§ 716] p 991.» 
bb. One Vehicle Making Left Turn [§ 717] p 991 
(d) Vehicles Approaching on Intersecting Highways [§§ 718-725] p 992 
aa. Turn by Vehicle Traveling in Favored Direction [§§- 718-723] p 992 
(aa) Turn to Right [§§ 718-720] p 992 
aaa. Where Right of Way Dependent on Relative Positions 
[$ 718] p 992 
bbb. Where Right of Way Dependent on Compass Direc- 
tion of Travel or Character of Highways [§§ 719- 


720] p 992 

(aaa) Other Vehicle Approaching from Right 
[§ 719] p 992 

(bbb) Other Vehicle Lid vocies from Left 
[§ 720]-p 992 


(bb) Turn to Left [§§ 721- “799)" p 992. 
aaa. Other Vehicle Approaching from Right.[§:721] p 992 
bbb. Other Vehicle Approaching from Left [§ 722] p.993 
(ec) Complete Turn About [§ 723] p 993 
bb. Turn by Vehicle Traveling in hall Baa Danection [$§ 724-725] 
p 993- 
(aa) Turn to Right [§ 724] p 993 
(bb) Turn to Left [§ 725] p 993 
(3) Duties in Turning [§§ 726-729] p 994 
(a) In General [§ 726] p 994 
(b) Turn to Right [§ 727] p 996 
(c) Turn to Left [§§ 728-729] p 997 
aa. In General [§ 728] p 997 
bb. Position on Highways [§ 729] p 998 
m. Acts in Emergencies [§ 730] p 1002 
n. Liability for Injuries at Crossings and Intersections [§ 731] p 1002. 
0. Illustrative Cases [§ 732] p 1005 
10. Vehicles Standing in Highway; Parking [§§ 733-751] p 1006 
a. Right To Stop or Park [§ 733] p 1006 
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b. Duty of Care [§ 734] p 1007 
c. Governmental Regulations Generally [§ 735] p 1007 


d. Place of Stopping or Parking; Obstruction of Highway [§§ 736-738] p 1007 


(1) In General [§ 736] p 1007. 
(2) Stop for Repairs [§ 737] p 1008 
(3) Disabled Vehicle [§ 738] p 1009 
e. Position of Vehicle [§ 739] p 1010 
f. Precautions against Starting of Vehicle [§§ 740-742] p 1010 
(1) In General [§ 740] p 1010 
(2) Starting through Human Agency [§ 741] p 1011 
(3) Attempt by Third Person To Stop Moving Vehicle [§ tial p 1012 
g. Lights [§§ 743-748] p 1012 
(1) In General [§ 743] p 1012 
(2) Governmental Regulations [§§ 744-745] p 1012 
(a) In General [§ 744] p 1012 
(b) Applicability of Particular Regulations [§ 745] p 1013 
(3) Effect of Failure To Display Proper Lights [§ 746] p 1014 
(4) Temporary Obscurement of Lights [§ 747] p 1015 
(5) Reliance on Care as to Lights [§ 748] p 1015 
h. Period of Parking [§ 749] p 1015 
i. Liability of Person in Charge of Standing Vehicle [§ 750] p 1015 
j. Passing Standing Vehicle [§ 751] p 1016 
11. Towing of Vehicles [§§ 752-754] p 1018 
- a. In General [§ 752] p 1018 
b. Lights [§ 753] p 1020 
c. Mode of Communication between Operators [§ 754] p 1021 
12. Overcrowding [§ 755] p 1021 
13. Entering or Leaving Private Premises [§§ 756-761] p 1021 
a. In General: [§ 756] p 1021 
b. Turning in from Highway [§ 757] p 1021 
c. Emerging onto Highway [§§ 758-759] p 1022 
(1) In General [§ 758] p 1022 
(2) Backing Out [§ 759]-p 1022 
d. Crossing Sidewalk [§ 760] p 1022 
e. Rights and Duties of Driver Proceeding a Highway [§ 761] p 1023 
14. Articles Projecting, Falling, or Thrown from Vehicle [§ 762] p 1023 
15. Operation in Places other than Streets and Highways [§ 763] p 1025 
H. Vehicles Having Special Privileges [§§ 764-773] P 1026 
1. In. General [§ 764] p 1026 
2.. Fire Department Vehicles [$$ 765-767] p 1026 .. 
a. Implied Privileges [§ 765] p 1026 
‘b. Privileges Expressly Granted [§ 766] p 1026 
ce. Duty To Use Care:|§ 767] p 1027 
3. Police Vehicles [§§ 768-770]: p 1027. - 
a. Implied Privileges [§ 768] p 1027 
b. Privileges Expressly Granted [§ 769] p 1028 
'¢. Duty To Use Care [§ 770] p 1028 
_ 4, Ambulances [§§ 771-773] p 1029 
a. Implied Privileges [§ 771] p 1029 
b. Privileges Expressly Granted [§ 772] p 1029 
ce. Duty To Use Care [§ 773] p 1029 
I. Care as to Particular Persons [$$ 774-811] p 1029 
1. Other Motor Car Operators {§ 774] p 1029 
2. Motor Cyclists [§ 775] p 1029 ie 
3. Bicyclists' [§ 776] p 1029 
4, Persons Riding or Driving Animals [9 777] p 1030 
5. Pedestrians [§§ 778-786] p 1031 ; 
a. General Duties of Motor Vehicle Onibraths [§ 778] p 1031 
b. Special Duties of Motor Vehicle Operator [§ 779] p 1034 © 
Comparative Care [§ 780] p 1035 
. Reliance on Care of Pedestrian [§ 781] p 1035 
. Meeting or Passing Pedestrians [§ 782]. p 1036 
. Right of Way between Motor Vehicles and Pedestrians [§ 783] p 1036 
. Location of Pedestrian on Highway [$$ 784-786] p 1037 
(1) In General [§ 784] p 1037 | 
(2) At or between Crossings [§ 785] p 1037 
(3) On Sidewalk [§ 786] p 1038 
6. Persons Holding onto Vehicle [§ 787-788] p 1039 
7. Persons Working in or on Highways [§§. 789-792] p 1040 


2 Hho BE 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


MOTOR VEHICLES ’ [42 C.J.] 579 


a. In General [§ 789] p 1040 
b. Repairing Road or Street [§ 790] p 1040 
c. Working on Motor Vehicle [§ 791] p 1041 
d. Street Car Conductors [§ 792] p 1042 
8. Persons Moving to or from Street Cars [§§ 793-794] p 1042 
a. In General [§ 793] p 1042 
b. Governmental Regulations [§ 794] p 1045 
9. Persons Coasting or Sledding [§ 795] p "1048 
10. Persons with Physical Disabilities [\ 796] p 1049 
11. Intoxicated Persons [§ 797] p 1049 
12. Children [§§ 798-801] p 1049 
a. In General [§ 798] p 1049 
b. In Vicinity of Schoolhouse [§ 799] p 1053 
c. On Coasters, Skates, Etc. [§ 800] p 053 
d. On Bicycles [§ 801] p 1054 
13. Persons in or on Vehicle 69 802-811] p 1054 
. In General [§ 802] p 1054 
. Passengers for Hire [§ 803] p 1054 
. Invited Guests [§ 804] p 1055 
. Permissive Guests; Licensees [§ 805] p 1057 
. Trespassers [§§ 806-807] p 1057 
(1) In General [§ 806] p 1057 
(2) Children [§ 807] p 1058 
. Wife of Operator [§ 808] p 1059 
Skill of Driver [§ 809] p 1059 
. Condition and Equipment of Vehicle [§ 810] p 1059 
. Particular Acts or Omissions [§ 811] i) 1059; 
J. Care as to Animals [§§ 812-825] p 1062 : Sh 
1. Injuring Animals [§§ 812-814] p 1062 ° 
a. In General [§ 812] p 1062 
b. Animals Straying on Highway [§ 813] p 1063 
ec. Dogs [§, 814] p 1063 
2. Frightening Animals [§§ 815-825] p 1064 
. In General [§ 815] p 1064 
. Appearance of Vehicle [§ 816] p 1066 
. Noise [§ 817] p 1067 
. Signals and Warnings of Approach [§ 818] p 1067 
. Speed [§ 819] p 1067 
Duty To Stop Vehicle [§ 820] p 1068 
Duty To Stop Motor [§ 821] p 1071 
. Duty To Render Assistance [§ 822] p 1071 
. Vehicle Standing in Highway [§ 823) p 1071 
j. Animals Loose on Highway [§ 824] p 1072 
. Animals on Private Premises [§ 825] p 1072 
K. Care as to Railroads or Persons Thereon [§ 826] p 1072 
L. Care as to Street Cars and Persons Thereon [§ 827] p 1072. 
M. Care as to Highways and Other Public Property [$$ s8- 829] P 1073 
1. At Common Law [§ 828] p 1073 
2. Under Statute [§ 829] p 1074 
N. Care as to Private Property along Highway {§ $30] p 1074 
O. Persons Liable for Injury [§§ 831-905] p 1074 
1. In General [§ 831] p 1074 
2. Operator [§ 832] p 1074 
3. Owner [§§ 833-884] p 1075 
a. In General [§ 833] p 1075" 
b. Personal Negligence [§§ 834-836] p 1077 
(1) In General [§ 834] p 1077 / 
(2) Permitting Operation of Defective Vehicle [§ 835] p 1077 
(3) Intrusting Vehicle to Incompetent Driver [§ 836] p to78 
c. Acts of Member of Family or Person in Family Melati onsliip [$§. 837-854] p 1080 
(1) In General [§ 837] p 1080 
(2) “Family Purpose Doctrine” [§§ 838-842] p 1080 
(a) In General [§ 838] p 1080 : 
(b) Vehicles to Which Doctrine Applies [§ 839] p 1082 
(c) Persons to Whose Act Doctrine Applies [§ 840] p 1083 
(d) Uses to Which Doctrine Applies [§ 841] p 1084 - 
(e) Permission and Consent [§ 842] p 1087 
(3) Acts of Particular Persons [§§ 843-854] p 1088 
(a) Children [§§ 843-848] p 1088 
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aa. General Rule [§ 843] p 1088 
bb. Acts of Child for Individual Purposes [§ 844] p 1089 
ce. Acts of Child as Agent of Parent [§§ 845-847] p 1090 
(aa) In General [§ 845] p 1090 
(bb) Scope of Authority or Employment [§ 846] p 1091 
(cc) Adoption or Ratification of Acts [§ 847] p 1092 
dd. Presence of Parent in Vehicle [§ 848] p 1092 
(b) Wife [§ 849] p 1092 
(c) Husband [§ 850] p 1093 
(d) Sister [§ 851] p 1094 
(e) Brother [§ 852] p 1094 
(f) Niece [§ 853] p 1094 
(g) Cousin [§ 854] p 1094 


d. Acts of Servant or Agent [§§ 855-871] p 1094 
(1) In General [§ 855] p 1094 
(2) Relationship of Agency or of Master and Servant [§§ 856-860] p 1095 


(3) Scope of Employment and Business or Purpose of Owner [§§ 861-871] p 1099 


(a) Necessity [§ 856] p 1095 
(b) Sufficiency and Existence of Relationship [§§ 857-860] p 1095 
aa. In General [§ 857] p 1095 


bb. Persons Permitted by Servant To Operate Vehicle [§ 858] p 1096 
ce. Vehicle and Driver Hired or Loaned to Third Person [§ 859] p 


1097 
dd. Servant Loaned or Employed by Another [§ 860] p 1099 


(a) In General [§ 861] p 1099 
(b) What Constitutes Scope of Employment [§§ 862- —868] p 1102 
aa. In General [§ 862] p 1102 


bb. Acts for Benefit or at Direction of Members of Owner’s Family 


[§ 863] p 1104 
ec. Teaching Person To Drive [§ 864] p 1104 
dd. Permitting Children or Others To Ride [§ 865] p 1104 
ee. Acts while Intoxicated [§ 866] p 1105 
ff. Acts for Benefit of Servant or Third Person [§ 867] p 1105 
ge. Going to or from Work or Meals [§ 868] p 1108 


(c) Deviation or Departure from Scope of Employment [§§ 869-870] p 1110 


aa. In General [§ 869] p 1110 
bb. Deviation from Route [§ 870] p 1110 
(d) Return to Scope of Employment [§ 871] p 1112 


e. Acts of Independent Contractor [§ 872] p 1114 
f. Acts of Bailee [§ 873] p 1115 
g. Acts of Partner or Codwner [§ 874] p 1116 


- h. Municipal Corporation or Other Governmental Agenty as Owner [§ 875] p 1117 


1. Statutory Liability [§§ 876-884] p 1118 
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In General [§ 876] p 1118 

Persons on Whom Liability Imposed [§ 877] p 1120 

Persons to Whose Acts Liability Extends [§ 878] p 1120 
Persons to Whom Liability Extends [§ 879] p 1121 

Consent of Owner [§ 880] p 1121 

Negligence or Other Wrongful Act of Operator [§ 881] p 1121 
Purpose of Use [§ 882] p 1122 - 

Nature of Injury [§ 883] p 1122 


(9) Necessity of Judgment against Driver [§ 884] p 1122 
4. Persons Other than Owner or Operator [§§ 885-902] p 1122 


. In General [§ 885] p 1122 
. Occupant of Vehicle Driven by Another [§ 886] p 1123 
. Parent of Owner or Operator of Car [§ 887] p 1124 
. Husband or Wife of Owner [§ 888] p 1124 
. Parent or Guardian Signing Minor’s Application for License [§ 889] p 1125 
. Partner of Operator and Owner [§ 890] p 1125 
. Bailee [§ 891] p 1125 
. Master or Principal of Operator [§§ 892-901] p 1125 
(1) In General [§ 892] p 1125 
(2) Relationship of Master and Servant or Agency [§§ 893-898] p 1125 


(a) Necessity [§ 893] p 1125 

(b) Sufficiency and Existence of Relationship [§§ 894-898] p 1125 
aa. In General [§ 894] p 1126 
bb. Vehicle and Driver Furnished by Owner [§ 895] p 1126 


ce. Driver Furnished by Hirer or Borrower of Vehicle [§ 896] v 1197 


dd. Driver Employed by Servant [§ 897] p 1127 
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ee. Driver Furnished to Owner of Vehicle [§ 898] p 1127 
(3) Scope of Employment or Authority [§ 899] p 1127 
(4) Servant Driving His Own Vehicle [§ 900] p 1128 
(5) Driver Furnished by Seller to Buyer of Vehicle [§ 901] p 1129 
i. Employer of Independent Contractor [§ 902] p 1129 
5. Joint and Several Liability [§ 903] p 1130 
, Contribution [§ 904] p 1132 
. Indemnity [§ 905] p 1132 
P. EP uebiiovG Negligence [S$ 906-964] p 1132 
1. In General [§ 906] p 1132 
2. What Constitutes Contributory Negligence [§§ 907-911] p 1133 
a. Care Required in General [§ 907] p 1133 
b. Duty To Discover Danger [§ 908] p 1135 
ce. Reliance on Care of Person Causing Injury [§ 909] p 1136 
d. Acts in Emergencies [§ 910] p 1137 
e. Violation of Statute or Ordinance [§ 911] p 1139 
3. Contributory Negligence of Particular Persons [§§ 912-964] P 1140 
a. Operators of Motor Vehicles [§§ 912-913] p 1140 
(1) In General [§ 912] p 1140 
(2) As Affecting Rights of Owner [§ 913] p 1140 
b. Motor Cyclists [§ 914] p 1141 
e. Bicyclists [§ 915] p 1141 
d. Drivers or Occupants of Horse-Drawn Vehicles [§ 916] p 1143 
e. Persons on Horseback [§ 917] p 1144 
f. Persons in Charge of Animals [§ 918] p 1145 
g. Pedestrians [§§ 919-932] p 1145 
(1) In General [§ 919] p 1145 
(2) Walking Along Street or Highway [§ 920] p 1146 
(3) Crossing Street or Highway [§§ 921-929] p 1147 
(a) In General [§ 921] p 1147 
(b) At Intersections and Public Crossings [§ 922] p 1148 
(c) Between Intersections [§ 923] p 1149 
(d) Duty To Stop, Look, and Listen [.§ 924] p 1150 
(e) Crossing in Front of Approaching Vehicle [§ 925] p 1153 
(f) Crossing Diagonally [§ 926] p 1155 
(g) Obstruction of View [§ 927] p 1155 _ 
(h) Compliance with, or Violation of, Traffic Signal [§ 928] p 1156 
i) Towing and Towed Vehicles [§ 929] p 1156 
(4) Standing or Sitting in Highway [§ 930] p 1156 
(5) On Sidewalk [§ 931] p 1158 
(6) Crossing Private Driveway [§ 932] p 1158 
h. Police or Traffic Officers [§ 933] p 1158 
i. Persons Working on or in Highway [§§ 934-935] p 1158 
(1) In General [§ 934] p 1159 
(2) Persons Engaged in Repairing or Adjusting Vehicles on the Highway [§ 935] 
p 1160 
j. Person Boarding or Alighting from Street Car or Other Vehicle [§§ 936-941] p 1160 
(1) In General [§ 936] p 1160 
(2) Crossing Street [§ 937] p 1161 
(3) Waiting in Street [§ 938] p 1162 
(4) Alighting from Street Car or Vehicle [§ 939] p 1162 
(5) Duty To Look and Listen [§ 940] p 1162 
(6) Reliance on Care of Automobile Driver [§ 941] p 1164 
k. Persons Riding on Street Cars [§ 942] p 1165 
l. Persons under Disability [§§ 943-946] p 1165 
* (1) In General [§ 943] p 1165 
(2) Children [§§ 944-946] p 1166 
(a) In General [§ 944] p 1166 
(b) Effect of Negligence of Parent of Unattended Child [§§ 945-946] p 1168 
aa. On Recovery by Child [§ 945] p 1168 
bb. On Recovery by Parent [§ 946] p 1169 
m. Contributory Negligence of Occupant [§§ 947-953] p 1169 
(1) In General [§ 947] p 1169 
(2) Reliance on Care of Driver [§ 948] p 1170 
(3) Duty To Observe and Warn of Danger [§ 949] p 1171 
(4) Duty To Protest Negligence or Unlawful Act of Driver [§ 950] p 1173 
(5) Riding in Dangerous or Improper Place or Position [§ 951] p 1175 
(6) Duty To Leave Vehicle [§ 952] p 1176 
(7) Riding with Reckless, Inexperienced, or Intoxicated Driver [§ 953] p 1176 
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n. Imputed Negligence [§§ 954-963] p 1176 
(1) In General [§ 954] p 1176 =) 
(2) Passengers for Hire [§ 955] p 1177 +7 
(3) Passengers or Guests in Private Vehicles [§ 956] p 1178 
(4) Occupants Engaged in Common or Joint Enterprise with Driver [§ 957] p 1179 
(5) Husband and Wife [§ 953] p 1180 
(6) Master and Servant [§ 959] p 1181 
(7) Parent and, Child [§ 960] p 1181 
(8) Custodian of Child [§ 961] p 1181 
(9) Coemployees or Fellow Servants [§ 962] p 1181 
(10) Fellow Passengers [§ 963] p 1182 
0. Injury Avoidable Notwithstand ng Contributory Negligence [§ 964] p 1182 
Q. Claim for Damages as Lien on Motor Ve.icle [§ 965] p 1185 
R. Actions [§§ 966-1165] p 1186 
. Nature and Form [§ 966] p 1186 
. Consolidation [§ 967] p 1186 
. Conditions Precedent [§ 968] p 1186 
. Limitations [§ 969] p 1186 
. Defenses [§ 970] p 1187 
Jurisdiction [§ 971] p 1187 
. Venue [§ 972] p 1188 
. Parties [§ 973] p 1188 
. Process [§ 974] p 1189 
. Pleading [§§ 975-993] p 1190 
a. Declaration, Complaint, or Petition [§§ 975-989] p 1190 
(1) In General [§ 975] p 1190 
(2) Allegations of Particular Matters [§§ 976-987] p 1191 
(a) Duty and Responsibility of Defendant [§§ 976-982] p 1191 
aa. In General [§ 976] p 1194 
bb. Relation [§§ 977-979] p 1192 
(aa) Between Plaintiff and Defendant [§ 977] p 1192 
(bb) Between Plaintiff and Driver of Vehicle [§ 978] p 1192 
(cc) Between Defendant and Driver of Vehicle [§ 979] p 1192 
cc. Duty at Place of Accident or Collision [§ 980] p 1192 
dd. Duty Imposed by Statute or Ordinance [§ 981] p 1192 
ee. Duty To Make and Enforce Rules [§ 982] p 1193 
(b) Breach of Duty or Negligence [§§ 983-985] p 1193 
aa. In General [§ 983] p 1193 
bb. Violation of Statute or Ordinance [§ 984] p 1194 
ce. Wanton or Willful Acts or Gross Negligence [§ 985] p 1195 
(c) Proximate Cause [§ 986] p 1195 . 
(d) Negativing Defenses [§ 987] p 1195 
(3) Amendment [§ 988] p 1196 
(4) Waiver or Cure of Defects [§ 989] p 1196 
b. Plea or Answer [§ 990] p 1196 
e. Replication or Reply [§ 991] p 1197 
4 d. Demurrer [§ 992] p 1197 
e. Motions [§ 993] p 1198 
11. Issues, Proof, and Variance [§§ 994-998] p 1198 
a. Issues [§ 994] p 1198 
b. Proof [$$ 995-997] p 1198 
(1) Matters To Be Proved [§ 995] p 1198 
(2) Hvidence Admissible under Pleadings [§§ 996-997] p 1199 
(a) In General [§ 996] p 1199 
(b) Evidence of Statute or Ordinance and Violation Thereof or Rights There: 
under [§ 997] p 1200 
ce. Variance [§ 998] p 1201 
12. Examination of Defendant before Trial [§ 999] p 1201 
13. Evidence [§§ 1000-1046] p 1201 
a. Judicial Notice [§ 1000] p 1201 
b. Presumptions and Burden of Proof; Res Ipsa Loquitur [§§ 1001-1012] p 1202 
(1) In General [§ 1001] p 1202 
(2) Proximate Cause of Injury [§ 1002] p 1203 
(3) Fact of Injury and Negligence or Other Wrong of Defendant [§§ 1003-1010] 
p 1203 
(a) In General [§ 1003] p 1203 
(b) Happening of Injury [§§ 1004-1005] p 1204 
aa. In General [§ 1004] p 1204 
bb. Statutory Provisions [§ 1005] p 1207 
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(ec) Violations of Statutes or Other Regulations in General [§ 1006] p 1208 
(d) Identity, Ownership, and Operation, Possession, or Control in General 
[§ 1007] p 1208 
(e) Acts of Persons Other than Defendant [§§ 1008-1010] p 1209 
aa. In General [§ 1008] p 1209 
bb. Purpose of Use; Scope of Employment or Authority [§ 1009] - 
1211 
ce. Pro of Members of Family and Family Vehicle [§ 1010] p 1215 
(4) Negligence of Person Injured [§ 1011] p 1216 
(5) Failure To Register Vehicle or To Obtain License [§ 1012] p 1218 
$ ce. Admissibility [§§ 1013-1042] p 1218 
. (1) In General [§ 1013] p 1218 
(2) Lo Prove Due Care, Negligence, or Contributory Negligence Generally [§ 1014] 
p 1220 
(3) Evidence of, or Bearing upon, Particular Matters [§§ 1015-1042] p 1221 
(a) Identification of Motor Vehicle or Operator Thereof [§ 1015] p 1221 
(b) Responsibility of Defendant for Operation of Motor Vehicle [§§ 1016- 
1018] p 1221 
aa. In General [§ 1016] p 1221 
bb. Ownership of Vehicle {§ 1017] p 1221 
ce. Agency and Authority of Operator [§ 1018] p 1222 
(c) Responsibility of Guest for Negligence of Driver [§ 1019] p 1222 
(d) Insurance [§ 1020] p 1223 
(e) Manner and Circumstances of Accident or Collision [§ 1021] p 1223 
(f) Possibility of Avoiding Accident or Collision [§ 1022] p 1223 
(g) Physical Conditions at Scene of Accident or Collision [§§ 1023-1024] 
p 1223 
aa. In General [§ 1023] p 1223 
bb. At Subsequent Time 4 1024] p 1223 
(h) Speed [§§ 1025-1027] p 1224. 
aa. In General [§ 1025] p 1224 
bb. Opinion or Estimate ¥ 69 1026-1027] p 1225 | 
(aa) In General [§ 1026] p 1225 
(bb) Form [§ 1027] p 1226 
(i) Control and Ability To Stop [§ 1028] p 1226 
(j) Intoazication [§ 1029] p 1226 
(k) Acts and Conduct before or after Accident or Collision [§ 1030] p 1227 
(1) Statements and Declarations [§§ 1031-1033] p 1227 
aa. Before Accident or Collision [§ 1031] p 1227 
bb. At or Near Time of Accident or Collision [§ 1032] p 1227 
ce. After Accident or Collision [§ 1033] p 1228 
(m) Condition, Equipment, or Injury to Motor Vehicle [§ 1034] p 1228 
(n) Lights [§ 1035] p, 1228 
(0) Characteristics, Habits, and Traits of Horses [§ 1036] p 1229 
(p) Traffic Ordinance [9 1037] p 1229 . 
(q) Lack of License or Registration. [§ 1038] p 1229 
(r) Lests and Experiments [§ 1039] p 1229 
(s) Release, Settlement or Compromise, or Offer Therefor [§ 1040] p 1230 
(t) Other Judicial Proceedings [§ 1041] p 1230 
(u) Death or Personal Injury [§ 1042] p 1230 
d. Weight and Sufficeency of Evidence [§§ 1043-1046] p 1231 
(1) In General [§ 1043] p 1231 
(2) Negligence of Defendant [§ 1044] p 1233 
(3) Proximate Cause [§ 1045] p 1237 
(4) Contributory Negligence ig. 1046] p 1238 
14. Trial [§§ 1047-1161] p 1239 
a. In General [§ 1047] p 1239 
b. Questions of Law and Fact [§§ 1048-1134] p 1240 
(1) In General [§ 1048] p 1240 
(2) Proximate Cause [§ 1049] p 1241 
(3) Identity [§ 1050] p 1242 
(4) Ownership [§ 1051] p 1242 
(5) Joint or Several Liability [§ 1052] p 1242 
(6) Negligence [§§ 1053-1097] p 1242 
(a) In General [§ 1053] p 1242 
(b) Equipment and Condition of Vehicle [§ 1054] p 1243 
(c) Specific Acts [§§ 1055-1063] p 1244 
aa. Control [§ 1055] p 1244 
‘ bb. Speed [§ 1056] p 1244 
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ec. Lookout [§ 1057] p 1245 
dd. Horn, Whistle, or Bell Signals [§ 1058] p 1246 
ee. Hand Signals [§ 1059] p 1246 
ff. Turning [§ 1060] p 1247 
gg. Backing [§ 1061] p 1247 
hh. Stopping [§ 1062] p 1247 
ii. Parking or Leaving Unattended [§ 1063] p 1247 
(d) Conduct Generally in Particular Situations [§§ 1064-1068] p 1247 
aa. In General [§ 1064] p 1247 
bb. Passing Vehicles [§§ 1065-1066] p 1248 . 
(aa) Going in Same Direction [{§ 1065} p 1248 
(bb) Going in Opposite Directions [§ 1066] p 1248 
ce. Crossing Intersecting Streets [§ 1067] p 1249 
dd. Towing and Being Towed [§ 1068] p 1250 
— (e) Conduct toward Particular Persons [§§ 1069-1088] p 1250 
i 5 aa. Pedestrians [§§ 1069-1073] p 1250 
MS (aa) In General [§ 1069] p 1250 
(bb) Walking along Highway [§ 1070] p 1250 
(ce) Crossing Highway [§ 1071] p 1250 
(dd) Standing or Sitting on Highway [§ 1072] p 1252 
(ee) On Sidewalk [§ 1073] p 1252 
coved a bb. Persons Working on or in Highway [{§§ 1074-1075] p 1252 
: (aa) In General [§ 1074] p 1252 
4 (bb) Police or Traffic Officer [§ 1075] p 1252 
ec. Persons Moving to or from Street Car [§§ 1076-1077] p 1252 
(aa) In General [§ 1076] p 1252 
(bb) Crossing Street after Alighting [§ 1077] p 1253 
dd. Bicyclists [§ 1078] p 1253 
ee. Motor Cyclists [§ 1079] p-1253 - 
ff. Drivers and Occupants of Other Particular Vehicles [§§ 1080- 
1083] p 1253 
(aa) Horse-Drawn Vehicles [§ 1080] p 1253 
(bb) Fire or Police Automobiles [§ 1081] p 1254 
(ce) Street Cars [§ 1082] p 1254 
(dd) Steam: Shovels [§ 1083] p 1254 
gg. Persons in Charge of Animals [§ 1084] p 1254 
hh. Children [§ 1085] p 1254 
il. Persons under Disability [§ 1086] p 1256 
jj. Guests or Occupants [§§ 1087-1088] p 1256 
(aa) Of eee Vehicles Owned or Operated by Defendant [§ 1087] 
56 
(bb) Of Motor Vehicles Other than Defendant’s [§ 1088] p 1256 
(f) Injuries to Animals [§ 1089] p 1256 
(g) Violation of Particular Regulations [§ 1090] p 1256 
(h) Liability for Acts of Third Person [§§ 1091-1096] p 1257 
aa. Chauffeur [§ 1091] p 1257 
bb. Other Employees of Owner [§ 1092] p 1258 
cc. Employees of Garage or Other Independent Contractor [§ 1093] 
p 1259 
dd. Members of Owner’s Family [§ 1094] p 1260 
ee. User with Owner’s Consent [§§ 1095-1096] p 1261 
(aa) In General [§ 1095] p 1261 
(bb) Hired or Loaned Cars [§ 1096] p 1261 
(i) Intrusting Operation of Car to Competent Driver [§ 1097] p 1261 
(7) Contributory Negligence [§§ 1098-1132] p 1261 
(a) In General [§ 1098] p 1261 
(b) Operators of Motor Vehicles [§§ 1099-1112] p 1262 
aa. In General [§ 1099] p 1262 . 
bb. Equipment and Condition of Motor Vehicles [§ 1100] p 1262 
ec. Specific Acts [§§ 1101-1108] p 1263 
(aa) Control [§ 1101] p 1263 
(bb) Speed [§ 1102] p 1263 
(ce) Lookout [§ 1103] p 1263 
(dd) Horn Signals [§ 1104] p 1263 
(ee) Turning [§ 1105] p 1263 
(ff) Backing [§ 1106] p 1263 
(gg) Stopping or Failure To Stop [§ 1107] p 1263 
(hh) Parking [§ 1108] p 1263 
dd. Conduct in barticular Situations [§§ 1109-1112] p 1263 
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(aa) Passing Vehicles [§§ 1109-1111] p 1264 
aaa. Going in Same Direction [§ 1109] p 1264 
bbb. Going in Opposite Direction [§ 1110] p 1264 
cece. Backing into Highway [§ 1111] p 1264 
(bb) Crossing Intersecting Streets [§ 1112] p 1264 
(c) Guests or Occupants [§§ 1113-1114] p 1264 
aa. Of Motor Vehicle Owned or Operated by Defendant [§ 1113] p 1264 
bb. Of Motor Vehicles Other than Defendant’s [§ 1114] p 1265 
) Employees or Passengers on Street Cars or Railroads [§ 1115] p 1265 
) Motor Cyclists [§ 1116] p 1266 
) Bicyclists [§ 1117] p 1266 
) Drivers or Occupants of Horse-Drawn Vehicles [§ 1118] p 1266 
) Persons on Horseback [§ 1119] p 1267 
) Persons Owning or in Charge of Animals [§ 1120] p 1267 
) Pedestrians [§§ 1121-1124] p 1267 
aa. In General [§ 1121] p 1267 
bb. Walking along Highway [§ 1122] p 1267 
ce. Crossing Highway [§ 1123] p 1268 
dd. Standing or Sitting on Highway [§ 1124] p 1269 
(k) Persons Working on or in Highway [§§ 1125-1126] p 126) 
aa. In General [§ 1125] p 1269 
bb. Police or Traffic Officers [§ 1126] p 1269 
Persons Moving to or from Street Car [§§ 1127-1128] p 1270 
aa. In General [§ 1127] p 1270 
bb. Crossing Street after Alighting [§ 1128] p 1270 
(m) Owners of Garages [§ 1129] p 1270 
(n) Persons under Disability [§ 1130] p 1270 
(0) Children [§ 1131] p 1270 
(p) Parents with Respect to Child [§ 1132] p 1271 
(8) Ultimate Negligence; Last Clear Chance Doctrine [§ 1133] p tact 
(9) Comparative Negligence [§ 1134] p 1272 
¢e. Instructions [§§ 1135-1160] p 1272 
(1) In General [§ 1135] p 1272 
(2) Necessity or Propriety of Giving [§§ 1136-1137] p 127 
(a) In General [§ 1136] p 1272 
(b) Effect of Request or Absence Thereof [§ 1137] p 1273 
(3) Correctness [§§ 1138-1140] p 1274 
(a) In General [§ 1138] p 1274 
(b) As to Particular Matters [§§ 1139-1140] p 1275 
aa. Given Instructions [§ 1139] p 1275 
bb. Requested Instructions [§ 1140] p 1277 
(4) Completeness and Particularity-[§ 1141] p 1277 
(5) Form and Language [§§ 1142-1144] p 1278 
(a) In General [§ 1142] p 1278 
(b) Language of Requested Instruction [§ 1143] p 1279 
(c) Language of Statute or Ordinance [§ 1144] p 1279 
(6) Applicability to Pleadings and Evidence [§§ 1145-1159] p 1279 
(a) In General [§ 1145] p 1279 
(b) Issues, Theories, and Defenses [§ 1146] p 1280 
(c) Pleadings [§ 1147] p 1281 
(d) Hvidence [§§ 1148-1157] p 1282 
aa. In General [§ 1148] p 1282 
bb. Instructions as to Particular Matters [§§ 1149-1157] p 1282 
(aa) Accident [§ 1149] p 1282 
(bb) Contributory Negligence [§ 1150] p 1283 
(cc) Giving Warning [§ 1151] p 1283 
(dd) Humanitarian or Last Clear Chance Doctrine [§ 1152] 
p 1283 
(ee) Imputed Negligence [§ 1153] p 1283 
(ff) Relative Rights and Duties of Pedestrian and Automobile 
Operator [§ 1154] p 1283 
(gg) Speed [§ 1155] p 1284 
(hh) Statute or Ordinance [§ 1156] p 1284 
(11) Sudden Peril or Danger [§ 1157] p 1284 
(e) Matters Pleaded but Not Proved [§ 1158] p 1284 
(£) Matters Proved but Not Pleaded [§ 1159] p 1285 
(7) Instructions as to Existence, Weight, or Importance of Facts or Evidence 
[§ 1160] p 1285 
d. Verdict and Findings [§ 1161] p 1286 
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15. Judgment [§ 1162] p 1287 
16. Execution [§ 1163] p 1287 
17. New Trial [§ 1164] p 1287 if 
18. Appeal and Error [§ 1165] p 1287 fi 


XV. DAMAGES TO MOTOR VEHICLES [§§ 1166-1186] p 1290 
A. In General [§ 1166] p 1290 
B. Elements of Damages [§ 1167] p 1291 
C. Measure and Amount of Damages [§§ 1168-1171] p 1292. 
1. In General [§ 1168] p 1292 
2. Total Destruction [§ 1169] p 1293 
3. Repairable Injuries [§ 1170] p 1293 
4. Loss of Use [§ 1171] p 1294 
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D. Pleading Damages {§ 1172] p 1295 ; 
E. Evidence of Damages [§§ 1173-1182] p 1295 . 
1. Presumptions and Burden of Proof [§ 1173] p 1295 é 

2. Admissibility [§§ 1174-1180] p 1295, 

a. Value [§§ 1174-1177] p 1295 ‘ 

(1) In General [§ 1174] p 1295 ie 


(2) Competency of Witnesses [§ 1175] p 1296 
(3) Purchase or Sale Price [§ 1176] p 1296 
(4) Restoration and Repairs [§ 1177] p eae . 
b. Cost of Repairs [§ 1178] p 1297 t 
e. Loss of Use [§ 1179] p 1297 ; 
d. Other Matters [§ 1180] p 1298 
3. Weight and Sufficiency [§ 1181] p 1298 
4. Judicial Notice [§ 1182] p 1299 i 
F. Questions of Law and Fact [§ 1183] p 1299 ; 
G. Instructions [§ 1184] p 1299 
H. Verdict, Findings, and Judgment [§ 1185] p 1300 
I. Appeal and Error {§ 1186] p 1300 


XVI. RACES AND SPEED TRIALS [{§§ 1187-1202] p 1300 
A. Races or Tests upon Highways [§§ 1187-1192] p 1300 
1. Authority To Permit [§ 1187] p 1300 
. Liability of Public Authorities [§ 1188] p 1300 
. Liability of Participants [§ 1189] p 1301 
. Trespass by Spectator [§ 1190] p 1301 
. Contributory Negligence [§ 1191] p 1301 
. Questions of Law and Fact [§ 1192] p 1301 
B. Races and Tests upon Tracks and Speedways [§§ 1193-1202] p 1301 
1. Care Required and Persons Liable in General [§§ 1193-1195] p 1301 
a. Persons Conducting or Promoting Races-[§ 1193] p 1301 
b. Owners of Participating Vehicles [§ 1194] p 1302 
e. Race Drivers [§ 1195] p 1302 
2. Duty toward Trespassers {§ 1196] p 1302 
3. Contributory Negligence and Assumption of Risk [§§ 1197-1199] p 1302 
a. Spectators [§ 1197] p 1302 
b. Participants [§ 1198] p 1302 
c. Special Policemen or Others Rightfully wpon Track [§ 1199] P 1302 
4. Pleading [§ 1200] p 1303 
5. Evidence [§ 1201] p 1303 
6. Findings [§ 1202] p 1303 


XVII. PARKING PLACES [§§ 1203-1206] p 1303 
A. Definition [§ 1203] p 1303 
B. Duty and Liability of Maintainer [§§ 1204-1206] p 1303 
1. Admission of Applicants [§ 1204] p 1303 
2. Character of Relation to Owner of Motor Vehicle [§ 1205] p 1303 
3. Liability [§ 1206] p 1304 


XVIII. FILLING AND SERVICE STATIONS [§§ 1207-1225] p 1304 
A. Right To Erect and Maintain [§§ 1207-1212] p 1304 
1. In General [§§ 1207-1209] p 1304 
a. As Lawful Business [§ 1207] p 1304 
b. As Nuisance [§§ 1208-1209] p 1304 
(1) In General [§ 1208] p 1304 
(2) Rights of Individuals to Kelief [§ 1209] p 1305 
2. Use of Street or Highway [§ 1210] p 1305 
3. Right to Driveway over Sidewalks [§ 1211] p 1305 
4. Municipally Operated Station [§ 1212] p 1305 
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B. Municipal Regulation and Restriction [§§ 1213-1222] p 1305 
1. In General [§§ 1213-1217] p 1305 
a. Power of Municipality [§ 1213] p.1305 
b. Manner of Exercising Power [§§ 1214-1215] p 1307 
(1) In General [§ 1214] p 1307 ( , 
(2) Restraining Violation of Regulations [§ 1215] p 1307 
ce. Construction and Operation of Regulations [§ 1216-1217] p 1307 
(1) In General [§ 1216] p 1307 
(2) Retrospective Effect [§ 1217] p 1307 
2. Permit or License [§§ 1218-1222] p 1307 
a. In General [§ 1218] p 1307 
b. Grounds for Refusal [§ 1219] p 1308 
ce. Consent of Adjoining Property Owners [§ 1220] p 1308 
d. Operation and Effect [§ 1221] p 1308 
7 e. Revocation [§ 1222] p 1308 
C. License Taxes [§ 1223] p 1308 
D. Negligent Maintenance or Operation [§§ 1224-1225] p 1308 
1. Liability [§ 1224] p, 1308 
2. Evidence of Negligence [§ 1225] p 1309 


XIX. OFFENSES AND PROSECUTIONS [§§ 1226-1541] p 1309 
A. In General [§ 1226] p 1309 
B. Different Offenses Growing Out of Same Act; Former Jeopardy [§ 1227] p 1309 
C. Responsibility of Owner [§ 1228] p 1310 
D. Intent [§ 1229] p 1310 
E. Summary Trial and Conviction [§§ 1230-1247] p 1310 
1. In General [§ 1230] p 1310 
2. Jurisdiction [§ 1231] p 1311 ; 
. Arrest without Warrant [§ 1232] p 1311 ; 
. Warrant [§ 1233] p 1311 
. Complaint [§ 1234] p 1312 
. Adjournment [§ 1235] p 1312 
. Arraignment and Plea [§ 1236] p 1312 
. Right to Jury Trial [§ 1237] p 1312 
. Waiver of Summary Hearing and Giving of Bond for Appearance [§ 1238] p 1312 
. Conviction [§ 1239] p 1313 
. Appeal [§§ 1240-1247] p 1313 . 
a. Right to Appeal from Summary Conviction in General [§ 1240] p 1313 
b. Jurisdictional Amount [§ 1241] p 1313 
e. Record [§ 1242] p 1313 
d. Review [§§ 1243-1245] p 1313 
(1) Questions Considered [§ 1243] p 1313 
(2) Jury Trial [§ 1244] p 1313 
(3) Trial de Novo [§ 1245] p 1314 
e. Conviction and Commitment [§ 1246] p 1814 
f. Further Review [§ 1247] p 1314 
F. Punishment [§ 1248] p 1314 
G. Particular Offenses [§§ 1249-1541] p 1315 
1. Alteration of Numbers or Identification Marks [§ 1249] p 1315 
2. Assault and Battery; Aggravated Assaults [§§ 1250-1259] p 1315 
a. In General [§ 1250] p 1315 
b. Essentials of Offenses [§ 1251] p 1315 
ce. Complaint, Information, or Indictment [§ 1252] p 1317 
d. Evidence [§§ 1253-1255] p 1317 
(1) Presumptions and Burden of Proof [§ 1253] p 1317 
(2) Admissibility [§ 1254] p 1317 
(3) Weight and Sufficiency [§ 1255] p 1317 
e. Questions of Law and Fact [§ 1256] p 1317 
f. Instructions [§ 1257] p 1318 
g. Verdict [§ 1258] p 1318 
h. Appeal and Error [§ 1259] p 1318 
. Bringing Stolen Motor Vehicle from Another State or County [§ 1260] p 1319 
. Carrying Person in Front of Operator [§ 1261] p 1319 
Conspiracy To Steal or Receive Stolen Motor Vehicles [§ 1262] p 1319 
Driving or Operating Unlicensed or Unregistered Vehicle [§ 1263] p 1320 
. Driving or Using without Required Lights or with Improper Lights [§ 1264] p 1320 
. Driving Recklessly ; Endangering Public [§§ 1265-1289] p 1321 
a. In General [§ 1265] p 1321 
b. Exceeding Lawful Speed Distinguished [§ 1266] p 1322 
ce. Essentials of Offense [§§ 1267-1272] p 1322 


For later cases, developments and changes in the law see cumulative Annotations, same title, page ani note number, 


FPODOONDOAW 


HH 


COND OB 09 


588 [42 C.J.] ; MOTOR VEHICLES 


(1) In General [§ 1267] p 1322 
(2) Intent [§ 1268] p 1322 
(3) Negligence [§ 1269] p 1322 
(4) Control of Car [§ 1270] p 1323 
(5) Speed [§ 1271] p 1323 
(6) Person or Property Endangered [§ 1272] p 1323 
. Persons Liable [§ 1273] p 1323 
. Defenses [§ 1274] p 1324 
. Jurisdiction [§ 1275] p 13824 
. Indictment, Information, or Complaint [§§ 1276-1279] p 1324 
(1) In General [§ 1276] p 1324 
(2) Following Language of Statute [§ 1277] p 1324 
(3) Particular Averments [§ 1278] p 1325 
(4) Waiver of Defects [.§ 1279] p 1326 
h. Issues, Proof, and Variance [§ 1280} p 1326 
. Evidence [§§ 1281-1283] p 1326 
(1) Presumptions and Burden of Proof [§ 1281] p 1326 
(2) Admissibility [§ 1282] p 1326 
(3) Weight and Sufficiency [§ 1283] p 13827 
j. Trial [§§ 1284-1287] p 1327 
(1) In General [§ 1284] p 1327 
(2) Questions of Law and Fact [§ 1285] p 1327 
(3) Instructions [§ 1286] p 1328 
(4) Verdict and Findings [§ 1287] p 1328 
k. Sentence and Punishment [§ 1288] p 1329 
]. Appeal and Error [§ 1289] p 1329 
9. Driving while under Influence of Intoxicants or Drugs [§§ 1290- 1397] p 1329 
. a. Nature of Offense [§§ 1290-1293] p 1329 
(1) In General [§ 1290] p 1329 
(2) Distinguished from “Public Nuisance” [§ 1291] p 1329 
(3) Distinguished from “Intoxication” [§ 1292] p 1330 
(4) Grade of Offense [§ 1293] p 1330 
b. Elements of Offense [§§ 1294-1297] p 1330 
(1) In General [§ 1294] p 1330 
(2) Intoxication [§ 1295] p 1330 
(3) Operation or Driving [§ 1296] p 1331 
(4) Place of Operation [§ 1297] p 1331 
. Attempts To Commit Offense [§ 1298] p 1331 
. Jurisdiction [§ 1299] p 1331 
. Limitations [§ 1300] p 1332 
. Former Jeopardy [§ 1301] p 1332 
. Arrest, Arraignment, and Pleas [§§ 1302-1303] p 1332 
(1) Arrest [§ 1802] p 1332 
(2) Arraignment and Pleas [§ 1303] p 1333 
h. Right to Trial by Jury [§ 1304] p 1333 
i. Indictment, Information, or Complaint [§§ 1305-1306] p 1333 
(1) Necessity of Indictment [§ 1305] p 1333 
(2) Requisites and Sufficiency [§ 1306] p 1333 
j. Evidence [§§ 1307-1315] p 1324 
(1) Judicial Notice [§ 1307] p 1334 
(2) Burden of Proof [§ 1308]. p 1334 
(3) Admissibility [§§ 1309-1314] p 1334 
(a) In General [§ 1309] p 1334 
(b) Other Offenses [§ 1310] p 1335 
(¢) Character or Reputation [§ 1311] p 1335 
(d) Admissions and Confessions [§ 1312] p 1335 
(e) Opinion Evidence [§ 1313] p 1335 
(f) Evidence Affecting Oredibility of Witness [§ 1314] p 1335 
(4) Weight and Sufficiency [§ 1315] p 1336 
k. Trial [§§ 1316-1318] p 1336 
(1) In General [§ 1316] p 1336 
(2) Questions of Law and Fact [§ 1317] p 1336 
(3) Instructions [§ 1318] p 1336 
1. Judgment and Sentence [§ 1319] p 1337 
m. Second Offense [§ 1320] p 1337 
n. Punishment [§§ 1321-1325] p 1337 
(1) In General [§ 1321] p 1337 
(2) Diseretion of Court [§ 1822] p 1337 
(3) Determination by Jury [§ 1323] p 1338 . 
(4) Matters To Be Considered in Fixing Punishment [§ 1324] p 1338 
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(5) Imprisonment for Nonpayment of Costs or Fine [§ 1325] p 1338 
0. Appeal and Error [§§ 1326-1327] p 1338 
(1) In General [§ 1326] p 1338 
(2) Determination and Disposition of Cause [§ 1327] p 1339 
Driving without License or Number Plates or Identification Marks [§ 1328] p 1339 
Driving without Operator's License [§ 1329] p 1340 
Driving without Required Brakes [§ 1330] p 1340 
Embezzlement of Motor Vehicles; Larceny by Bailee [§§ 1331-1332] p 1341 
a. In General [§ 1331] p 1341 
b. Indictment or Information [§ 1332] p 1341 
Exceeding Lawful Speed [§§ 1333-1366] p 1342 
a. Existence, Creation, and Nature of Offense [§§ 1333-1343] p 1342 
(1) In General [6 1333] p 1342 
(2) Construction and Operation of Statutes [§§ 1334-1337] p 1342 
(a) In General [§ 1334] p 1342 
(b) Separate Offenses [§ 1335] p 1342 
(ce) Erection of Speed Signs [§ 1336] p 1342 
(d) Definitions [§ 1337] p 1348 
(3) Grade of Offense [§ 1338] p 1343 
(4) Under Particular Statutes [§§ 1339-1343] p 1343 
(a) Speed in Excess of Specified Limit [§ 1339] p 1343 
(b) Speed Greater than Reasonable, Etc. [§§ 1340-1342] p 1343 
aa. In General [§ 1340] p 1344 
bb. Prima Facie Evidence Provisions [§ 1341] p 1344 
ce. Maximum Rate of Speed Provision {§ 1342] p 1344 
(ce) Speed Faster than Common Traveling Pace [§ 1343] p 1344 
. Intent [§ 1344] p 1344 
. Persons Liable [§, 1345] p 1344 
. Defenses [§ 1346] p 1345 
. Arrest of Offender [§ 1347] p 1345 
. Notice of Intended Prosecution [§ 1348] p 1345 
. Second Offenses [§ 1349] p 1345 
. Limitations [§ 1350] p 1345 
. Indictment, Information, or Complaint [§§ 1351-1355] p 1345 
(1) In General [§ 1351] p 1345 
(2) Following Language of Statute [§ 1852] p 1346 
(3) Particular Averments [§ 1353] p 1346 
(4) Negativing Exceptions [§ 1354] p 1347 
(5) Waiver of Defects and Objections [§ 1355] p 1347 
j. Evidence [§§ 1356-1360] p 1347 
(1) Judicial Notice [§ 1356] p 1347 
(2) Presumptions and Burden of Proof [§§ 1357-1358] p 1347 
(a) In General [§ 1357] p 1347 
(b) Under Prima Facie Evidence Provisions [§ 1358] p 1348 
(3) Admissibility [§ 1359] p 1348 
(4) Weight and Sufficiency [§ 1360] p 1349 
k. Trial [§§ 1361-1363] p 1350 
(1) In General [§ 18361] p 1350 
(2) Questions of Law and Fact [§ 1862] p 1350 
(3) Instructions [§ 1363] p 1350 
1. Sentence and Punishment [§ 1364] p 1350 
m. New Trial [§ 1365] p 1351 
n. Review [§ 1366] p 1351 
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. Failing To Exhibit License on Request [§ 1367] p 1351 

. Failing To Give Information Identifying Driver |§ 1368] p 1352 

. Failing To Give Warning Signals [§ 1369] p 1352 

. Failing To Keep to Right or to Left [§ 1370] p 1352 

. Failing To Protect Edge of Pavement [§ 1371] p 1353 

. Failing To Stop at Request of Officer [§ 1372] p 1353 

. Failing To Stop on Signal of Driver of Animals; Frightening Animals [§ 1373] p 1353 

. Failure of Manufacturer or Dealer To Keep Record of Users of General License Number 


[§ 1374] p 1354 


. Fraudulent Conversion [§ 1875] p 1354 
. Homicide [§§ 1376-1401] p 1354 


a. In General [§ 1376] p 1354 

b. Murder [§ 1377] p 1354 

ce. Manslaughter [§ 1878] p 1354 

d. Essentials of Offenses [§§ 1379-1384] p 1356 
(1) Intent To Kill or Knowledge of Danger [§ 1379] p 1356 
(2) Degree of Negligence [§ 1380] p 1356 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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(3) Cause of Death [§ 1381] p 1357 
(4) Failure To Render Assistance to Injured Person [§ 1382] p 1357 
(5) Unavoidable Accident [§ 1383] p 1357 
(6) Negligence of Decedent or Third Person [§ 1384] p 1357 
. Former Jeopardy [§ 1385] p 1358 
. Indictment or Information [§ 1386] p 1358 
. Issues, Proof, and Variance [§ 1387] p 1359 
. Evidence [§§ 1388-1394] p 1360 
(1) Presumptions and Burden of Proof [§ 1388] p 1360 
(2) Admissibility [§§ 1389-1393] p 1360 ; 
(a) In General [§ 1389] p 1360 
(b) Speed [§ 1390] p i361 
(ce) Intoxication [§ 1391] p 1362 
(d) Consciousness of Guilt [§ 1392] p 1362 
(e) Reputation and Habits of Deferidant [§ 1393] p 1362 
(3) Weight and Sufficiency [§ 1394]. p 1362 
. Trial [§§ 1395-1400] p 1363 
(1) In General [§ 1395] p 1363 
(2) Questions of Law and Fact [§ 1396] p 1363 
(3) Instructions [§§ 1397-1399] p 1363 
(a) In General [§ 1397] p 1363 
(b) Statutes and Ordinances [§ 1398] p 1365 
(c) Other Offenses [§ 1899] p 1365 
(4) Verdict [§ 1400] p 1365 
j. Appeal and Error [§ 1401] p 1865 
25. Larceny or Theft of Motor Vehicle or Accessories [§§ 1402-1445] p 1365 
a. In General [§ 1402] p 1366 
b. Hlements of Offense [§§ 1403-1408] p 1366 
(1) In General [§ 1403] p 1366 
(2) Laking ar Asportation [§§. 1404-1405 ] p 1366 
(a) In General [§ 1404] p 1366 
(b) By Taker in Possession or Custody [§ 1405] p 1367 
(3) Ownership, Possession, and Custody [§ 1406] p 1367 
(4) Nonconsent of Owner [§ 1407] p 1367 
(5) Intent of Taker [§ 1408] p 1867 
e. Persons Liable [§ 1409] p 1368 
d. Grades and Degrees of Offense [§ 1410] p 1369 
. Attempts To Commit Offense [§ 1411] p 1369 
. Jurisdiction and Venue [§ 1412] p 1369 
. Former Jeopardy [§ 1413] -p 1369 
. Indictment, Information, or Complaint [§§ 1414-1418] p 1369 
(1) In General [§ 1414] p 1370 
(2) Intent; Nonconsent of Owner [§ 1415] p 1370 
(3) Description of Property [§ 1416] p 1370 
(4) Ownership [§ 1417] p 1370 
(5) Value [§ 1418] p 1871 
Issues, Proof, and Variance [§ 1419] p 1371 
. Evidence [§§ 1420-1437] p 1372 
(1) Judicial Notice [§ 1420] p 1372 
(2) Presumptions and Burden of Proof -[§ a p 1372 
(3) Admissibility [§§ 1422-1432] p 1372 4 
(a) In General [§ 1422] p 1372 
(b) Taking and Carrying Away [§ 1423] p 1373 
(c) Identity of Property [§ 1424] p 1373 
(d) Ownership of Property [§ 1425] p 1373 
(e) Intent of Taker [§ 1426] p 1374 
(f) Value. [§ 1427] p 1374 
(g) Incriminating Circumstances [§§ 1428-1429] p 1374 
aa. In General [§ 1428] p. 1874 
bb. Alteration of Vehicle Number [§ 1429] p 1375 | 
(h) Admissions, Declarations, and Confessions [§ 1430] p 1875 
(1) Character and Reputation [§ 1431] p 1375 
(j]) Other Offenses [§ 1482] p 1376 
(4) Weight and Sufficiency [§§ 1433-1487] p 1377 
(a) In General [§ 1433] p 1377 
(b) Possession of Stolen Motor Vehicle [§§ 1434-1437] P 1378 
aa. In General [§ 1434] p.1378 
bb. ‘Recent Possession [§ 1435] p 1379 
ec. Haxclusive Possession [§ 1436] p 1379 
dd. Explanation of Possession [§ 1437] p 1380 


' For later cases, developments and changes in the law See cumulative Annotations, same title, page-and note number.- 
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k. Trial [§§ 1438-1442] p 1380 
(1) In General [§ 1438] p 1380 
(2) Questions of Law and Fact [§ 1439] p 1380 
(3) Instructions [§§ 1440-1441] p 1380 
(a) In General [§ 1440] p 1381 
(b) Possession of Recently Stolen Motor Vehicles [§ 1441] p 1382 
(4) Verdict and Judgment [§ 1442] p 1383 
1. Sentence and Punishment [§ 1443] p 1383 
m. New Trial [§ 1444] p 1383 
n. Appeal and Error [§ 1445] p 1384 
26. Loitering Seeking Employment [§ 1446] p 1384 
27. Maliciously Damaging ; Malicious Mischief [§ 1447] p 1384 
28. Neglecting Duty after Accident [§§ 1448-1462] p 1384 
a. In General [§ 1448] p 1384 
b. Essentials of Offense [§ 1449] p 1385 
Persons-Liable [§ 1450] p 1385 
. Defenses [§ 1451] p 1385 
. Former Jeopardy [§ 1452] p 1386 
. Complaint, Information, or Indictment [§ 1453] p 1386 
. Evidence [§§ 1454-1456] p 1386 
(1) Presumptions and Burden of Proof [§ 1454] p 1386 
(2) Admissibility [§ 1455] p 1386 
(3) Weight and Sufficiency [§ 1456] p 1387 
h. Trial [§§ 1457-1459] p 1387 
(1) In General [§ 1457] p 1387 
(2) Questions of Law and Fact [§ 1458] p 1388 
(3) Instructions [§ 1459] p 1388 
i. New Trial [§ 1460] p 1388 
j. Appeal and Error [§ 1461] p 1388 
k. Punishment [§ 1462] p 1388 
29. Obstructing Officers in Discharge of Duty [§ 1463] p 1388 
30. Obstructing or Blockading Highway [§ 1464] p 1388 
31. Obtaining Motor Vehicle by False Pretenses [§ 1465] p 1388 
32. Overloading [§ 1466] p 1389 
33. Passing Street Cars [§ 1467] p 1389 
34. Permitting Operation by Minor [§ 1468] p 1390 
35. Possession of Motor Vehicle with rine eg Marks Altered or Removed [§§ 1469- 
1474] p 1390 
a. In General [§ 1469] p 1390 
b. Essentials of Offense ts 1470] p 1390 : 
‘e. Complaint or Information or Indictment [§ 1471] p 1390 
d. Evidence [§§ 1472-1474] p 1390 
(1) Presumptions and Burden of Proof [§ abe: p 1390 
(2) Admissibility [§ 1473] p 1390 
(3) Weight and Sufficiency [§ 1474] p 1391 
36. Receiving Stolen Motor Vehicles [§§ 1475-1493] p 1391 
a. Nature and Elements of Offense [§§ 1475-1479] p 1891 
(1) In General [§ 1475] p 1391 
(2) Previous Theft [§ 1476] p 1391 
(3) The Receiving [§ 1477] p 1391 
(4) Guilty Knowledge [§ 1478] p 1391: 
(5) Intent [§ 1479] p 1392 | % 
. Jurisdiction and Venue [§ 1480] p:1392 eT 
. Persons Liable [§ 1481] p 1392 
. Indictment or Information [§ 14821] p 1392 
. Issues, Proof, and Variance [§ 1483] p 1392 
| Evidence [§§ 1484-1487] p 1392 
(1) Presumptions and Burtlen of Proof [§ neat p 1392 
(2) Admissibility [§§ 1485-1486] p 1393 
(a) In General [§ 1485] p 1393 
(b) Other Offenses [§ 14861 p 1393 
(3): Weight and Sufficiency [§ 1487] p 1394 
g. Trial [§§ 1488-1491] p 1395 | 
(1) In General [§ 1488] p 1395 
(2) Questions of Law or Fact '§ 1489] p 1395 
(3) Instructions [§ 1490] p 1395 
(4) Verdict [§ 1491] p 1395 . 
h. Sentence and Punishment [§ 1492]. p 1395 
i. Appeal and Error [§ 1493] p 1396 
37. Repairing in Highway [§ 1494] p 1396. 
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38. Robbery of Motor Vehicles [§ 1495] p 1396 
39. Selling or Transferring without Compliance with Regulations [§ 1496] p 1396 * 
40. Shooting at Motor Vehicle [§ 1497] p 1397 
41. Taking and Using without Consent of Owner [§§ 1498-1524] p 1397 


a. Taking and Using Motor Vehicles [§§ 1498-1523] p 1397 
(1) Nature of Offense [§§ 1498-1502] p 1397 
(a) In General [§ 1498] p 1397 
(b) Distinguished from Larceny at Common Law [§ 1499] p 1397 
(c) As Statutory Larceny [§ 1500] p 1397 
(d) As Conspiracy [§ 1501] p 1398 
(e) Grade of Offense [§ 1502] p 1398 
(2) Elements of Offense [§§ 1503-1509] p 1398 
(a) Laking and Using without Consent [§§ 1503-1508] p 1398 
aa. In General [§ 1503] p 1398 
bb. Taking [§ 1504] p 1398 
ec. Use, Driving, or Operation [§ 1505] p 1399 
dd. Nonconsent of Owner [§ 1506] p 1399 
ee. Intent [§§ 1507-1508] p 1400 
(aa) In General [§ 1507] p 1400 
(bb) Laking and Using by Mistake or Authority of Third Person 
[§ 1508] p 1400 
(b) Riding with Knowledge of Unlawful Taking [§ 1509] p 1400 


3) Persons Liable [§ 1510] p 1400 

4) Principals and Accessaries [§ 1511] p 1401 

5) Attempts To Commit Offense [§ 1512] p 1401 

6) Double Jeopardy [§ 1513] p 1401 

7) Indictment, Information, or Complaint [§ 1514] p 1401 
8) Evidence [§§ 1515-1517] p 1402 


(a) Presumptions and burden of Proof [§ 1515] p 1402 
(b) Admissibility [§ 1516] p 1402 
(c) Weight and Sufficiency [§ 1517] p 1402 
(9) Trial [§§ 1518-1521] p 1402 
(a) In General [§ 1518] p 1402 
(b) Questions of Law and Fact [§ 1519] p 1402 
(c) Instructions [§ 1520] p 1402 
(d) Verdict [§ 1521] p 1403 
(10) Sentence and Punishment [§ 1522] p 1403 
(11) Appeal and Error [§ 1523] p 1403 
b. Taking Accessories [§ 1524] p 1403 
42. Transporting Passengers or Goods; Letting for Hire [§ 1525] p 1404 
43. Transporting Stolen Vehicle in Interstate Commerce; Receiving Such Vehicle [§§ 1526- 


1538] p 1405 
a. In General [§ 1526] p 1405 


b. Validity of Statute Creating Offense [§ 1527] p 1405 
c. Essentials of Offense [§§ 1528-1529] p 1406 
(1) In General [§ 1528] p 1406 
(2) What Constitutes “Transportation” [§ 1529] p 1406 


. Indictment [§ 1532] p 1407 
. Evidence [§ 1533] p 1408 


. Instructions [§ 1535] p, 1408 
j. Verdict [§ 1536] p 1409 
. Punishment [§ 1537] p 1409 
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. Former Jeopardy [§ 1530] p 1407 
. Jurisdiction and Venue [§ 1531] p 1407 


. Questions of Law and Fact [§ 1534] p 1408 


Appeal and Error [§ 1538] p 1409 


44. Using Prohibited Way [§ 1539] p 1409 
45. Using Vehicle Not Consuming Smoke [§ 1540] p 1409 
46. Wrongful Removal of Parts [§ 1541] p 1409 


CROSS REFERENCES 


Duties and liabilities as common carrier see Carriers 
0 Cp oe De a. 

Fire insurance see Fire Insurance 26 C. J. p 1. 

Forfeiture for unlawful transportation of liquor see 
Intoxicating Liquors §§ 363, 364. 

Garage keepers see Livery-Stable and Garage Keepers 
SRACe Mepis 

Injunction against operation of bus lines by city see 
Municipal Corporations § 2466. 

Injury to motor vehicle or occupant by operation of: 
Railroad see Railroads [33 Cyc 1]. 


Injury to motor vehicle or occupant by operation of: 
Street railroad see Street Railroads [36 Cyc 1338]. 
Liability insurance see Liability Insurance 36 C. J.p 1053. 
Measure and amount of damages for personal injuries 

see Damages 17 C. J. p 699. 
Negligent setting of fires see Negligence. 
Operation of bus lines by city see Municipal Corpora- 
tions § 2315. 
Taxation as property see Taxation [37 Cyc. 672]. 
Pers re See Burglary and Theft Insurance 9 
RED ‘ 
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I. DEFINITIONS AND DISTINCTIONS 


[§ 1] A. Motor Vehicle. 


(73 


The term ‘‘motor vehicle’’ 


““automobile’’? and 


1. Related terms defined: 4 
“Airships” see A€rial Navigation § 2. 
“Car? See 19) Ch Jey pcl2siss ; 
“Carburetor” see 9 C. J. p 1285. 
“Carriage” see'9 C. J. p 1294. 
“Chauffeur” see 11 C. J. p 746. 
selutch”’ see. 11 C. Jeep, Sez: 
ae conaie, type of lens’ see infra 


“Jitney’’ see 33 C. J. p 834. 
“Joy riding’? see 33 C. J. p 917. 
“Motor” see ante p 562. 
“Motor boat” see ante p 562. 
“Public service motor vehicle’ 

infra § 53. 

2. In re Automobiles, 18 Pa. Dist. 
451, 452,36 Pa. Co, 155. 

3. See infra : §§ 18-73. 

4 U.S.—American-LaFrance Fire 
yeine Co. v. Riordan, 6 F. (2d) 964, 


Cal.—Western Indemn. Co. 
Wasco Land, etce.,.Co., 51 Cal. A, 672, 
197 P1390. 

Ga.—Tarver v. Albany, 160 Ga. 251, 
254, 127 SE 856. 

La.—Laporte v. North American 
ee Ins»/Co., 161. Lay 933,109 S 76%, 
769. 

Md.—Fletcher v. Dixon, 107 Ma. 
420, 68 A 875. 

N. H.—Emerson Troy Granite Co. 
v. Pearson, 74 N. H. 22, 64 A 582. 

N. J.—Kolankiewiz v. Burke, 91 N. 
J, U.°567, 103 A 249. 

Ss. D.—Bordwell v. Mission Hill Tp., 
40 S. D. 78, 166 NW 229. 

[a] Under the National Motor Ve- 
hicle Theft Act (see infra XIX) a 
“motor vehicle’ includes “an automo- 
bile, automobile truck, automobile 
wagon, motor cycle, or any other 
self-propelled vehicle not designed 
for running on rails.” Grace v. U. S., 
(2d) 658, 659 [certiorari den 
. S. 702 mem, 45 SCt 637 mem, 
69 L. ed. 1165 mem]; Whitaker v. 
Mitt; 52, App. ©@D. -C.) 149,-1150, 285 
Fed. 797, 27 ALR 951. 

[b] A public service motor vehicle 
has been defined in a statute regu- 
lating the same to include ‘any mo- 
tor vehicle operated as a jitney and 
any motor vehicle used for the pur- 
pose of soliciting and receiving pas- 
sengers upon any public highway and 
carrying such passengers upon the 
payment of an individual fare, but 
not including omnibuses running 
regularly between railway stations 
or boat-landings and hotels.” Conn. 
Pub. Acts (1917) c 333 § 24 [quot 
State v. Shiffrin, 92 Conn. 583, 585, 
103 A 899]. See generally infra § 53. 

[ce] A sled is not a motor vehicle 
as used in a statute regulating the 
latter. Terrill v. Virginia. Brewing 
Co., 130 Minn. 46, 153 NW 136, LRA 
1915E 1028, AnnCas1917C 453. 

5. Ill.—Hurd St. (1916) e 121 par 
269a [quot Peo. v. Falkovitch, 280 


[42 C. J.—39] 


see 


A ‘‘motor vehicle’’ 
a vehicle operated by a power developed within itself 
and used for the purpose of carrying passengers or 
materials;? and as the term is used in the different 
statutes regulating such vehicles,’ it is generally de- 
fined as including all vehicles propelled by any 
power other than muscular power, except traction 
engines, road rollers, and such motor vehicles as run 
only upon rails or tracks;* and this definition in 
the same or practically the same terms is expressly 
embodied in many of the motor vehicle statutes.® 
is a generic term,® and 
is sufficiently broad and comprehensive to include 
“motor truck,’’® and under 
some regulatory statutes includes a ‘‘motor cycle,’’® 
but does not inelude a traction engine used on the 
public road to haul loaded carts and wagons.?° 


[By Henry H. Sxyxs] 


is 
‘“automobile’’ 


moving, 


Til. 321, 324, 117 NE 398, AnnCas 
1918B 1077]. 

Md.—Code Pub. Gen. L. (1904) art 
56 § 140 [quot Fletcher v. Dixpn, 107 
Md. 420, 427, 68 A 875]. 

Mich.—Pub. Acts (1905) p 287 Act 
No. 196 [quot Peo. v. Smith, 156 Mich. 
178, 174, 120 NW 581, 21 LRANS 41, 
16 AnnCas 607]. 

Mo.—Motor Vehicle Act (L. [1911]) 
§ 3 [quot Wallnitz v. Werner, (A.) 
241 SW 668, 670]. 

Oh.—Gen, Code § 6290 [quot Brown 
v. State, 10 OhNPNS 238, 239]. 


6. American-LaFrance Fire En- 
eee Co. v. Riordan, 6 F. (2d) 964, 
66. } 

7 American-LaFrance Fire En- 
gine Co. vy. Riordan, supra; Salo v. 
North American Ace. Ins. Co.,, 


(Mass.) 153 NE 557; Schier v. State, 
96 Oh. St. 245, 117 NE 229. 
“Automobile” defined see infra § 2. 


8 American-LaFrance Fire En- 
gine Co. v. Riordan, 6 F. (2d) 964, 
966. 

9. American-LaFrance Fire En- 
gine Co. v. Riordan, supra; Salo v. 
North American Acc. Ins. Cox, 


(Mass.) 153 NE 557; Peo. v. Smith, 
156 Mich. 173, 120 NW 581, 582, 21 
LRANS 41, 16 AnnCas 607. 

“Motor cycle” defined see infra § 9. 

10. In re Automobiles, 18 Pa. 
Dist. 451, 452, 36 Pa. Co. 155. 

“A traction engine, like a locomo- 
tive, carries ‘neither passengers nor 
materials; it draws other vehicles 
which may carry either. I am, there- 
fore, of opinion that the word ‘mo- 
tor vehicle,’ as used in this act, does 
not extend to a traction engine used 
on the public road to haul loaded 
carts and wagons.” In re Automo- 
biles, supra. 

[a] In New Hampshire, L. (1905) 
ec 86, requiring the licensing of oper- 
ators of automobiles and motor ve- 
hicles except railroad and railway 
cars and motor vehicles running only 
upon rails or tracks, and road roll- 
ers, has been held to apply to a road 
locomotive or traction engine used to 
draw cars. Emerson Troy Granite 
Co. v. Pearson, 74 N. H. 22, 64 A 582. 


“Traction-engine” defined see [38 
Cyc 670]. j 
11. Niedzinski ov. Coryell, 215 


Mich, 498, 184 NW 476. 
“Bicycle” defined see 7 C. J. p 1151. 
12. Automobile as subject to toll 
see Turnpikes and Toll Roads [38 


Cyc 396]. 
State, 10 OhNPNS 


13. Brown v. 
238. 

{a] History.—“The word ‘automo- 
bile’ is of recent origin. Murray’s 
New English Dictionary, published 
under. the auspices of Oxford Uni- 
versity, the first volume of which 
appeared in 1888, does not contain 


gin,'® and is derived from the Greek word ‘ 
meaning self, and the Latin word ‘‘mobilis,”’ mee 
signifying self-moving or self-movable, 
changing its own place, or able to effect a change 
of its own place;!* and has a well-fixed significance . 
in the popular understanding.1® It is a generic term 
meaning self-propelled vehicle;1* and although in its 
early stages 1t was restricted to self-propelled ve- 
hicles used for the transportation of passengers,'’ 
it is now the general name which has been adopted 
by popular approval for all forms of self-propelling 
vehicles for use on highways and streets for the 
conveyance of passengers or materials.1® 


A bicycle is not, a ‘‘motor vehicle’’ within the 
statutes regulating traffic.+ 

[§ 2] B. Automobile!?—1. In General. , 
is one of comparatively recent ori- 


The word 


‘autos,’ 


the word. ‘The Standard Dictionary, 
published in 1905, does not contain 
it. The Century Dictionary, which 
appeared in 1899, mentions the word 
as adjective and noun, defining it 
according to the Greek-Latin deriva- 
tion as ‘self-moving, e.g., an auto- 
mobile torpedo or automobile car- 
riage.’ Hence the secondary use as 
a noun signifying a self-moving ve- 
hicle.’ Brown vy. State, 10 OhNPNS 
238, 229. 

14, American-LaFrance Fire En- 
gine Co. v. Riordan, 6 F. (2d) 964, 
967; Bonds v. State, 16 Ga. A. 401, 
85 SE 629, 630. 

15. Carter v. State, 12 Ga. A. 430, 
78 SE 205. 

16. State v. Freels, 136 Tenn. 483, 
486, 190 SW 454. 

17. American-LaFrance Fire En- 
gine Co., Inc. v. Riordan, 294 Fed. 
567, 571 [rev en other grounds 6 F, 
(2d) 964]. 

18. American-LaFrance Fire En- 
gine Co., Ince. v. Riordan, supra; 
Brown v. State, 10 OhNPNS 238, 240; 
Strycker v. Richardson, 77 Pa. Su- 
per. 252, 255; Stanley v. Tomlin, 143 
Va. 187, 129 SE 379, 382 [quot C. J.J; 
Berry Automobiles § 2 [quot Bonds 
v. State, 16 Ga. A. 401, 85 SE 629, 
631]; New Int. Encyc. [quot Kellaher 
v. Portland, 57 Or. 575, 584, 110 P 492, 
112 P 1076]; Webster New Int. D. 
[quot State v. Freels, 136 Tenn. 483, 
486, 190 SW 454]. 

[a] Primary and secondary mean- 
ing.— “Primarily the word means a 
vehicle designed mainly for transpor- 


tation of persons on _ highways, 
equipped with an internal combus- 
tion, hydrocarbon vapor engine, 


which furnishes the motive power 
and forms a structural portion of the 
vehicle. Secondarily, it {s used as 
Synonymous with ‘motor vehicle,’ de- 
noting a vehicle moved by inanimate 
power of any description, generated 
or stored within it, and intended for 
the transportation of either goods or 
persons on common highways.” 
Huddy Automobiles [quot American- 


LaFrance Fire Engine Co., Ine. v. 
Riordan, 6 F. (2d) 964, 968]. 
[b] Dominant type.—‘‘By far the 


larger number of all automobiles in 
use are employed for the transporta- 
tion of persons, but the percentage 
used mainly for the transportation 
of goods is steadily increasing. ... 
From these facts it follows that 
the automobile intended for. the 
transportation of.persons and driven 
by means of gasoline burned in an 
automobile engine is the dominant 
type. It is. to this type that the 
word automobile is applied without 
-the use of additional qualifying 
terms.” Encyclopedia Americana 
[quot American-LaFrance Fire En- 
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In respect of its motor power an ‘‘automobile’’ 
has been defined as a motor vehicle, usually pro- 
pelled by steam, electricity, or gasoline,!® and carry- 
ing its motive power within itself;2° but the term 
‘fautomobile’’ without qualification is more gen- 
erally applied to an automobile propelled by means 
of gasoline burned in an automobile engine.?1 

[§ 3] 2. As Including or Included in Other Names 
As used in some statutes, the word 
‘fautomobile’’ includes an ‘‘auto truck’’ or ‘‘motor 
truck,’’?? or ‘‘taxicab,’’?? and has been held to be 


of Vehicles. 


gine Co., Inc. v. Riordan, 6 F. (2d) 
964, 967]. 

[c] Statutory definitions. — (1) 
“All vehicles that are propelled other- 
wise than by muscular power except- 
ing road rollers and such vehicles as 
travel exclusively on rails.” Motor 
Vehicles Act (920) § I (Ky. St. 
§ 2739 g-1) [quot Louisville R. Co. v. 
Everett, 199 Ky. 33, 34, 250 SW 103]. 
(2) “ ‘Automobile’ shall mean the or- 
dinary four-wheeled motor vehicle.” 
Remington Code § 5562-2 subd 2 
[quot State v. Ferry Line Auto Bus 
Co., 99 Wash. 64, 65, 168 P 893]. 

[d] Other definitions—(1) “Any 
device or apparatus which is movable 
by a force placed within itself and is 
self-acting as to direction and con- 
trol; as (a) a torpedo, (b) a vehicle 
carrying within itself the source of 
the mechanical power which propels 
it, designed to move on common 
roads or highways.” Century D. 
Suppl. [quot Brown v. State, 10 OhN 
PNS 2388, 240]. (2) “A self-moving 
vehicle designed to travel on common 
roads, and specifically, to a wheeled 
vehicle for use on roads without 
rails, which carries in itself a me- 
chanical motor with its source of 
power.” Berry Automobiles § 1 
{quot Bonds v. State, 16 Ga. A. 401, 
404, 85 SE 629]. (3) “A specially 
self-propelled vehicle suitable for use 
on the street or roadway.’ Webster 
Int. D. [quot American-LaFrance 
Fire Engine Co. v. -Riordan, 294 Fed. 
567, 571 (rev on other grounds 6 F. 
(2d) 964); State v. Freels, 136 Tenn. 
483, 486, 190 SW 454]. (4) “A vehi- 
cle for the carriage of passengers or 
freight propelled by its own motor.” 
Bouvier L. D. p 294 [cit American- 
LaFrance Fire Hngine Co. v. Riordan, 
6 F. (2d) 964, 968]. (5) “Any motor 
vehicle except a motorcycle.” Mass. 
Gen. L. c 90 § 1 [quot Salo v. North 
American Acc, Ins. Co., (Mass.) 153 
NE 557, 558]. (6) “A wheeled ve- 
hicle, propelled by gasoline, steam, 
or electricity, and used for the trans- 
portation of persons or merchan- 
dise.”’ Carter v. State, 12 Ga. A. 430, 
436, 78 SE 205. To same effect Dio- 
cese of Trenton v. Toman, 74 N. J. 
Eq. 702, 712, 70 A 606; Stanley v. 
Tomlin, 143 Va. 187, 129 SE 379, 382 
[quot C. J.J]. (7) “A vehicle in com- 
mon use for transporting both per- 
sons and merchandise on _ public 

Baker v. Fall River, 187 
53, 57, 72 NE 336. (8) “An 
ordinary vehicle of pleasure and 
business.” Cunningham v. Castle, 
127 App. Div. 580, 586, 111 NYS 1057; 
Stanley v. Tomlin, 143 Va. 187, 129 
SE 379, 382 [quot C, J.J]. To same 
effect Mitchell v. Reitchick, 123 Me. 
80, 121 A 91. 

{e] In the plural: (1) “All motor 
traction vehicles capable of being 
propelled on ordinary roads.” Eng- 
lish L. D. [quot Diocese of Trenton 
v. Toman, 74 N. J. Eq. 702, 712, 70 A 
606]. (2) “Wheeled vehicles used 
for the conveyance of persons.” 
Diocese of Trenton v. Toman, 74 N. J. 
Hq. 702, 713, 70 A 606; Com. v. Haw- 
kins, 14 Pa. Dist. 592, 594. 

{[f] Auto is an abbreviation of 
“automobile,” 
the meaning of self-moving, self-pro- 
pelling; as an autocar, an autotruck, 


used as a prefix with- 


MOTOR VEHICLES 


included in 


thereto. 
As wagon.?* 


ete., and automobile car, carriage, 
truck, ete. Webster Int. D. Suppl. 

{g] Autocar is defined as an auto- 
mobile vehicle especially for street 
travel. Standard D. Addenda. 

{h] Automotor (1) is defined as a 
self-propelled machine (Standard D. 
Addenda), (2) and as an automobile 
(Webster Int. D. Suppl.). 


[i] An automobilist is “one who 


owns, rides in, or drives an auto- 
mobile.” Standard D. Addenda. 
19. McFern v. Gardner, 121 Mo, A. 


1,10, 97 “SW .972; |Granite Co. \v. 
Pearson, 74 N. H. 22, 64 A 582; Beth- 
lehem Motors Corp. v. Flynt, 178 N. 
C. 399 100 SE 693, 694 [quot Cyc]. 

[a] In Australia “there are in 
general use four modes of propulsion 
of four-wheeled automobiles, known 
respectively as petrol, petrol-électric, 
electric, and steam. In petrol cars 
the power is generated by the explo- 
sion of petrol and applied directly 
to the motor. In electric cars the 
electric power has until recently 
been usually transmitted to the mo- 
tor from a storage battery carried in 
the car, but not forming part of the 
chassis. In petrol-electric cars the 
power is generated by petrol, as ina 
petrol car, but, instead of being di- 
rectly applied to the motor, is used 
to generate an electric current which 
is transmitted to the motor as in the 
electric car.”” Whitton v. Falkiner, 20 
Austr. C. L. R. 118, 120 [aff 22 Austr. 
Cha ERI 3244]. 

20. American-LaFrance Fire En- 
gine Co. v. Riordan, 294 Fed. 567 
[rev on other grounds 6 F. (2d) 964]; 
Christy v. Elliott, 216 Ill. 31, 74 NE 
1035, 108 AmSR 196, 1 LRANS 215; 
Thies v. Thomas, 77 NYS 276, 279; 
Bethlehem Motors Corp. v. Flynt, 178 
N. C. 399, 100 SE 693, 694 [quot Cyc]; 
Berry Automobiles § 2 [quot Bonds 
v. State, 16 Ga. A. 401, 404, 85 SE 


629]. 
f : American-La France Fire En- 
gine Co. v. Riordan, 6 KF. (2d) 964; 
966. 

22. Bethlehem Motors Corp. v. 
Mlynty > 1-78! N.C 1399,  L00isSE. 693s 
Kellaher v. Portland, 57 Or. 575, 583, 
110 P 492,412 P 1076. 

23. Wier v. American Locomotive 
Co., 215 Mass. 303, 305, 102 NE 481. 
24. See Carriage 9 C. J.’ p 1294. 
25. Burton v. Monticello, etc, 
Turnp. Co., 162 Ky.\787, 173 SW 144. 

[a] An automobile used in the 
place of a stage coach (1) and serv- 
ing the same purpose, is a “stage 
coach” as used in a toll road statute. 
Burton v. Monticello, ete., Turnp. Co., 
162 Ky. 787, 173 SW 144. (2) Auto- 
mobiles as subject to tolls generally 
see Turnpikes and Toll Roads [38 
Cye 396]. 
oe coach” defined see [36 Cyc 

26. See infra § 9. 

27. Ala.—Mills v. Conecuth Coun- 
ty Ct., 204 Ala. 40, 85 S 565. 

Ariz.—Fishback vy. Foster, 23 Ariz. 

206, 202 P 806. 
*D. C.—White v. District of Colum- 
bia, 55 App. 197, 4 F. (2d) 163; Gas- 
senheimer v. District of Columbia, 26 
App. 557, 6 AnnCas 920; Washington 
Electric Vehicle Transp. Co. vy. Dis- 
trict of Columbia, 19 App. 462. 

Ga.—Bonds v. State, 16 Ga. A. 401, 


the 
coach,’’*5 ‘‘motor cycle,’’?6 and ‘‘vehicle,’’?” within 
the meaning of the different statutes relating — 


[88 2-3. 


terms ‘‘carriage,’’’4 ‘‘stage 


Although in a general sense an 


automobile is a wagon,?® ordinarily an automobile 
is not included in the term ‘‘wagon,’’ ‘‘eart,’’ or 
‘‘dray,’’ as used in the statutes,®° particularly as 
used in statutes enacted prior to the invention 
of automobiles.*+ 
wagon is not changed as to its character as such 


It has been held also that a 


85 SE 629. 

Iowa.—Lames v. Armstrong, 162 
Iowa 327, 144 NW 1, 49 LRANS 691, 
AnnCasi916B 511. 

Ky.—Henderson v. Lockett, 157 
Ky. 366, 163 SW 199. 

Mass.—Foster v. Curtis, 213 Mass. 
79, 99 NE 961, 42 LRANS 1188, Ann 
Cas1913E 1116; Brown v. Thayer, 212 
Mass. 392, 99 NE 237; Baker v. Fall 
River, 187 Mass. 53, 72 NE 336. 

N. Y.—Thies v. Thomas, 77 NYS 
276. 

N. C.—Bethlehem Motors Corp. v. 
Flynt, 178 N. C. 399, 100 SE 693, 694 
[quot Cyc]. v 

Utah.—Spangler v. Corless, 61 
Utah 88, 211 P 692, 28 ALR 72. 

Va.—Stanley v. Tomlin, 143 Va. 
187,-129. SE 379% 

{a] MTllustrations.—(1) Act Congr. 

. 26, 1887 § 1, authorizing the 
commissioners of the District of Co- 
lumbia to regulate the movement of 
vehicles on public streets and ave- 
nues, includes automobiles within the 
term ‘‘vehicles,”’ notwithstanding at 
the time of the enactment motor ve- 
hicles were unknown as a practical 
means of conveyance. White v. Dis- 
trict of Columbia, 55 App. (D. C.) 
197, 4: Bs (2d) 63. 9° (2). fhe word 
“vehicle’ as used in some motor ve- 
hicle acts includes “all agencies for 
the transportation of persons or 
property over and upon the public 
highways of this commonwealth, and 
all vehicles passing over or upon said 
highways, except road rollers, and 
such vehicles as travel exclusively 
on rails.” Motor Vehicles Act 
(1920) § 1 (Ky. St. § 2739 g-1) [quot 
Louisville R. Co. v. Everett, 199 Ky. 
33, 34, 250 SW 108]. 

“Vehicle” defined see [39 Cyc 1125]. 


or “Wagon defined see [40 Cyc 
29. Strycker v. Richardson, 77 Pa. 
Super. 252, 255. ‘ 
30. In re Wilder, 221 Fed. 476; 


Whitney v, Welnitz, 153 Minn. 162, 
190 NW 57, 28 ALR 68. 

fa] Illustrations.—‘The wagon is 
made use of by the owner in further- 
ance of his occupation and as a nec- 
essary instrumentality or agency in 
the conduct of the same; for exam- 
ple the farmer, the drayman and 
others engaged in carting and haul- 
ing commodities for hire, from which 
he earns his living and supports 
those dependent upon him. The au- 
tomobile is not of that character, nor 
adapted for purposes of the kind. 
Its predominating element is that of 
a pleasure vehicle, not necessarily 
perhaps a differentiating fact, and is 
owned and possessed by those who 
pay their debts as well as by those 
who do not. Its operation upon the 
public streets and highways is often 
of such a character as to endanger 
the lives and safety of third persons, 
a situation not found in the use of 
the wagon or buggy drawn by 
horses.”’ Whitney v. Welnitz, 153 
eee 162, 164, 190 NW 57, 28 ALR 


31. U. S. v. One Automobile, 237 
Fed. 891, 892; Prater vy. Riechman, 135 
Tenn, 485, 187 SW 305. 

“While ‘wagon’ is to some extent a 
generic term, more especially of re- 
cent years and in municipal legisla- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


any ?. 
pene 


§§ 3-8] 


by the fact that it is propelled by a motor,?? and 
that-an automobile comes within an ordinance 
prohibiting advertising trucks, vans, or wagons upon 
the puble streets of the city.*% 

As team.** An automobile has been held to be 
included within the term ‘‘team’’ as used in a 
statute declaring the law of the road.*> 

Traction engine. <A statute relating to the li- 
censing of operators of ‘‘automobiles,’’ ete.,?% has 
been held to include a road locomotive ‘or traction 
engine;*” but ordinarily an automobile is distin- 
guishable from a locomotive and traction engine 
by carrying loads instead of drawing them in other 
vehicles.*8 

Synonymous terms. The courts, without mak- 
ing clear distinctions, have sometimes used the terms 
“fautomobile,’’ ‘‘motor vehicle,’’ and in the earlier 
cases, ‘‘horseless carriage,’’ as being synonymous 
with each other.*® But although an automobile is 
a motor vehicle, all motor vehicles are not auto- 
mobiles,*° and as used in some statutes the terms 
are not synonymous.*! é 

[§ 4] ©. Automobile for Hire. Automobiles for 
hire have been defined by statute as all motor 
vehicles other than automobile stages used for the 
transportation of persons for which remuneration 
of any kind is received, either directly or indi- 
rectly.*? 


[§ 5] D. Auto Stage. An ‘‘auto stage’’ as dis- 


39. 
gine Co, 


tion ... in 1864, when the statute 
was enacted, the word in both popu- 


MOTOR VEHICLES 


American-LaFrance Fire En- 
v. Riordan, 


[42 C.J5.] 611 


tinguished from an ‘‘automobile,’’ as the terms are 
employed in a particular statute, has been defined 
as a motor vehicle used for the purpose of carry- 
ing passengers, baggage, or freight on a regular 
schedule of time and rates.** 

[§ 6] HE. Automobile Truck. An ‘‘automobile 
truck’? has been defined as ‘‘a vehicle for convey- 
ance of commercial purposes over ordinary roads,** 
and the average type of that kind of vehicle is 
especially designed both in its propelling mechan- 
ism and in its body construction for that fune- 
tomes 22 

[§ 7] F. Motor Bus; Autobus.4¢ A motor bus 
or autobus may be defined as any automobile or 
trackless motor vehicle engaged in the business of 
carrying passengers for hire and held out or an- 
nounced to operate or run over a particular route 
to a particular point or within designated terri- 
tory.47 It is distinguishable from a ‘‘taxicab’’ in 


‘that the latter does not have a fixed route or streets 


on which it operates.*® An ‘‘autobus’’ has been de- 
fined as a public carriage capable of self-movement, 
having the motive power within the vehicle.*9 

[§ 8] G. Motor Car. A ‘‘motor ecar’’ has been 
defined as a self-moving vehicle;°° a vehicle pro- 
pelled by mechanical power; a vehicle which is 
guided and controlled by a person riding upon or 
in it, is designed and intended to carry one or more 
persons, and is propelled by power, not supplied 


the design of the fire engine it is 


294 Fed. 567 | entirely different; the main basic con- 


lar and technical sense denoted one 
of the most ancient conveyances— 
a plain and simple wheeled road. ve- 
hicle moved by animate power. ... 
Motor vehicles were practically un- 
known in 1864. Though steam had 
been experimentally used in road ve- 
hVicles as early as the last quarter of 
the eighteenth century, it was not 
until great improvements in steel 
making and working in tools, the in- 
vention of the gas engine and its 
adaptation to liquid fuel, in the ’70’s 
and ’80’s, that motor road vehicles 
were recognized practical; and it was 
yet later that the automobile was de- 
veloped to a degree that, while it is 
a tremendous and valuable industry, 
it is also an incentive to great public 
and private extravagance and debt, 
too largely owned more or less con- 
ditionally by those not more than six 
lengths ahead of the wolf, infesting 
the public streets, contemptuous of 
the rights of pedestrians, like Jehu 
driving furiously—a rare combina- 
tion of luxury, necessity, and waste. 
In their involved and complicated 
structure and propulsive force, they 
are the antipodes of wagons.” U. S. 
v. One Automobile, supra. 

32. Fifth Ave. Coach Co. v. New 
OV e194 INS OY U9) SEENE 8242521 
LRANS 744, 16 AnnCas 695. 

33. Fifth Ave. Coach Co, VY. New 
York, supra. 

34. “Team’’ defined see [37 Cye 
1598]. 

35. American Mut. Liability Ins. 
Co. v. Witham, 124 Me. 240, 127 A 
719; Bragdon v. Kellogg, 118 Me. 42, 
105 A 433, 6 ALR 669. But see U. S. 
v. One Automobile, 237 Fed. 891, 892 
(where the court, in reference to an 
automobile, under a statute forfeiting 
wagons, etce., used in introducing in- 
toxicating liquor into the Indian coun- 
try, said: “It is neither a boat, team, 
wagon, nor sled’). 

36. See infra §§ 213-237. 

37. Emerson Troy Granite Co, v. 
Pearson, 74 N. H. 22, 28, 64 A 582 

“Praction engine” defined see [38 
Cyé 670]. 

38. Morales v. Caraballo, 27 Porto 
Rico 544; Berry Automobiles § 2 
[quot Bonds v. State, 16 Ga. A. 401, 
404, 85 SE 629]. 


[rev on other grounds 6 F. (2d) 964]; 

Brown v. State, 10 OhNPNS 238, 240. 
40. Peo. v. Surace, 295 Ill. 604, 129 

NE 504, 506. 

41. Brown v. State, 10 OhNPNS 


238. 

{a] In Washington, the statute 
provides that “ ‘automobile’ . shall 
be synonymous with the term ‘motor 
vehicle’ except as otherwise herein 
provided.’’ Remington Code § 5562-2 
subd 2 [quot State v. Ferry Line 
Auto Bus Co., 99 Wash. 64, 65, 168 P 
893]. 

aA International Motor Transit 
Co. v. Seattle, (Wash.) 251 P 120, 122 
[cit Remington Comp. St. § 313]. 

[a] Similar definition.—‘‘All mo- 
tor vehicles, other than auto stages, 
operated for hire.’ Remington Code 
§ 5562-2 subd 11 [quot State v. Ferry 
Line Auto Bus Co., 99 Wash. 64, 66, 
168 P 893]. 

3. Remington Code § 5562-2 subd 
4 [quot State v. Ferry Line Auto Bus 
Co., supra]. 


44, American-lLa France Fire En- 
gine Co. v. Riordan, 6 F. (2d) 964, 
966. 

[a] “Motor truck.”—‘“A motor ve- 
hicle, commonly known as an auto 
truck, intended for the purpose of 


transporting any commodity, goods, 
merchandise, produce or freight, or 
passengers for hire.” Kan. L. (1921) 
ec 69 § 1 [quot Filson v. Johnson, 115 
Kan. 206, 207, 222 P 742]. 

{[b] Autotruck is defined as a self- 
propelling or self-moving truck 
adapted for heavy grades. Standard 
D. Addenda. 

45. American-La France Fire En- 
gine Co. v. Riordan, 6 F. (2d) 964, 
966, 

[a] Distinguished from fire en- 
gine.— “A fire fighting machine is an 
instrument of public utility designed 
and used exclusively for putting out 
fires, and the average or normal fire- 
fighting machine is in all its parts 
essentially designed for that pur- 
pose. It is a one utility machine. It 
is not applied to any other purpose. 
In the commercial truck or pleasure 
automobile, the basic and sole con- 
sideration is to apply motor power 
and transmission parts for propell- 
ing the vehicle along the road. In 


sideration is the design of the pump 
and the motor to propel the pump 
when it is decided what capacity 
shall be pumped, and then design the 
pump transmission and the motor of 
the appropriate size and proportion 
to give that definite capacity which 
is fixed beforehand. The transporta- 
tion of the machine is a secondary 
consideration. Indeed, the road work 
requirements are different than those 
of the commercial truck. It requires 
greater speed and usually a shorter 
haul. Thus the fire engine propels 
itself, its crew, and its equipment. 
Its runs are short and rapid. It pos- 
sesses control mechanisms that are 
entirely absent from trucks.” Ameri- 
can-La France Fire Engine Co. v. 
Riordan, 6 F. (2d) 964, 966. 


1483 “Omnibus” defined see [29 Cyc 
47. Auto Transit Co. v. Ft. Worth, 


(Tex. Civ. A.) 182 SW 685, 689; Ex p. 
Sullivan, 77 Tex. Cr. 72, 178 SW 537. 

[a] “Street car” distinguished.— 
(1) ‘Frick v. Gary, 192 Ind. 76, 135 
NE 346, 347. (2) “Street-car”’ defined 
see [36 Cyc 1337]. 

48. Frick v. Gary, 192 Ind. 76, 135 
NE 346, 347. 

“Taxicab” defined see infra § 10. 

49. Damiani Vv. Public Serv. 
Commn., 73 Pa. Super. 37, 40. 

50. FEalkiner v. Whitton, 22 Austr. 
CEAR: 8249 Base 

[a] “Its French name automobile, 
denotes this quality.”  Falkiner v. 
sybiston: 2a Austr. «Gy il. Rie 324, 
328. 

{b] Statutory  definition.—Motor 
ear as defined in England by Motor 
Cars Orders, 1904 (statutory rules 
and orders No. 315) art 1 means a 
vehicle propelled by mechanical 
power which is,under three tons in 
weight unladen, and is not used for 
the purpose of drawing more than 
one vehicle, such vehicle with its lo- 
comotive not exceeding in weight un- 
laden four tons, and is so constructed 
that no smoke or visible .vapor is 
emitted therefrom except from any 
temporary or accidental cause. Web- 
ster v.eDerry, [1914] 1,K. B; 61. 

51. Laporte v. North American 
ree InswiCo, 161 -Lar2o33;c0os Sa 767) 
769. 


612 [42 C.5.] 


from any source external to itself, but which is 
for the time being stored or generated within it.°? 
A ‘‘motor cycle 
been defined as a bicycle having a motor attached 


[§ 9] H. Motor Cycle. 


so as to be self-propelled.®* 


As ‘‘automobile’’ or ‘‘vehicle.’’ 
its motor power and operation a motor cycle is 
similar to an automobile,°* and has been held to 
‘fautomobile’’ or 
vehicle’’ within the meaning of some of the statu- 


be included in the term 


tory regulations of such vehicles.*® 


motor cycle is in a sense a motor vehicle, every 
motor vehicle is not a motor cycle,°® and a motor 
eyele is not a ‘‘motor car’’ in the general and 
popular sense of that term ;°* and is not included 
in some of the statutory regulations relating to 


motor vehicles.°® 


52. Falkiner v. Whitton, 22 Austr. 
GFL. Re 32/4, 328. 

[a] “The terms ‘motor waggon’ 
and Eaton felaea: connote vehicles of 
much the same character, save that 
both are specially designed, intended, 
and fashioned for the carriage of 
goods, the latter for the carriage of 
very heavy goods and the former for 
that of goods of lighter description; 
each of the three having this charac- 
teristic, that it is designed and in- 
tended to carry as a load something 
in addition to its own equipment.” 
Falkiner v. Whitton, 22 Austr. C. L. 
R, 324, 328. 

53. Webster New Int. D. [quot 
Bonds v. State, 16 Ga. A. 401, 408, 85 


definition. — “Any 
motor vehicle having but two or 
three wheels in contact with the 
ground, and a saddle on which the 
driver sits astride, or a platform on 
which he stands, or any bicycle hav- 
ing a motor attached thereto and a 
driving wheel or wheels in contact 
with the ground in addition to the 
wheels of the bicycle itself.” Mass. 
Gen. L. c 90 § 1 [quot Salo v. North 
American Acc. Ins. Co., (Mass.) 153 
NE 557, 558]. 

{b] A motor cycle is distinguished 
from a bicycle in that the latter is 
propelled by muscular power and the 
former by mechanical power. Peo. 
v. Smith, 156 Mich. 173, 120 NW 581, 
21 LRANS 41, 16 AnnCas 607. 

{c] A bicycle propelled by a gaso- 
line engine (1) located in the frame 
between the two wheels. BHelipse 
Mach. Co..v. Harley-Davidson Motor 
Co., 252 Fed. 805, 806, 164 CCA 645. 
(2) The power of the engine is trans- 
mitted to the rear or traction wheel 
by some sort of transmission or con- 
nection. Eclipse Mach. Co. v. Har- 
ley-Davidson Motor Co., supra. 

“Bicycle” defined see 7 C. J. p 1151. 

54 Bonds v. State, 16 Ga, A. 401, 
85 SE 629; Dunkelbarger v. McFer- 
ren, 149 Tl. A. 630; Laporte v. North 
American Acc. Ins. Coleg Mas oie. 
109 S 767, 769; Emerson Troy Gran- 
Wee Co. v. Pearson, 74 N. H. 22, 64 A 

[a] Compared with automobile.— 
(1) “A motor cycle is propelled by 
the same power as an automobile, the 
use of which power causes the same 
loud and rapid explosion. It moves 
with kindred speed and when not pro- 
pelled by human power, has many of 
the general features of an automo- 
bile; the main difference being that 
it runs on two wheels instead of four. 
If two motor cycles should be fast- 
ened and operated together side by 
side for the purpose of carrying pas- 
sengers there would be no question 
that the vehicle so constructed would 
be of a:type or kind similar to an 
automobile.’”” Dunkelbarger v. Mc- 
Ferren, 149 Ill. A, 630, 682. (2) “It 
is a matter of common knowledge 
that a motorcycle propelled by gaso- 


MOTOR VEHICLES 


»? has 


As ‘‘vehicle.’’ 
to be included within a regulation of ‘‘vehicles.’’®® 
[§ 10] I. Taxicab; Taxi. 
is sometimes termed, a ‘‘taximeter cab, CAIN ane. 12) 


A ‘‘motor cycle’? has been held 


A ‘‘taxieab,’’ or, as it 


‘‘taxi,’’® is defined generally as a motor cab 5°? or 


In respect of 


‘motor 


But while every 


as a cab drawn or propelled by motor power, ’ elec- 
tricity, or other artificial means.** 

As a common carrier,*+ a taxicab has been de- 
fined as a self-propelled conveyance held for publie 
hire at designated places subject to municipal 
control,*> and the. charges for which are a stipu- 
lated fare or upon.a time or distance basis.°° A 
taxicab is subject to the call of any member of 
the public,®? but the operation of the cab is com- 
pletely within the power and control of the op- 
erator,°® and is in no manner under the contro] of 


the passenger, excepting only with respect to the 


line is capable of a rate of speed as 
high as or higher than may be at- 
tained by a four- wheeled automobile; 
and it is equally well known that a 
motorcycle is even more noisy and is 
a more alarming object to country- 
bred domestic animals than is a 
larger type of automobile.” Bonds v. 
State, 16 Ga. A. 401, 406, 85 SE 629. 
55. Ga.—Knight Vv. Savannah 
Electric Co., 20 Ga. A. 314, 93 SE 17; 
Bonds vy. State, 16 Ga. A. 401, 85 SE 
629, 631. 
Ili?.—Dunkelbarger v. 
149 Ill. A. 630. ‘ 
Mass.—Salo y. North American 
Acer Ins.eCo:, 153 NE-5o7: 
Mich.—Peo, v. Smith, 156 Mich. 
178, 120 NW 581, 21 LRANS 41, 16 


McF'erren, 


AnnCas 607. 
Se Ee Oo v. State, 10 OhNPNS 
Tenn.—State v. Freels, 136 Tenn. 


483, 190 SW 454. 

Eng.—Webster v. Terry, [1914] 1 
Ite lei aly : 

Que.—Pigeon v. Ellwood, 61 Que. 
Super. 402. 

[a] “Of like character.?—A mo- 
tor cycle propelled by gasoline is a 
vehicle “of like character” with an 
automobile within a statute requir- 
ing such vehicles to be registered. 
Knight y. Savannah Electric Co., 20 
Ga. A. 314,.93 SE 17; Bonds v. State, 
16 Ga, A. 401, 85 SE 629. 

[b] “Unless expressly excluded, 
the motorcycle falls within the defi- 
nition of the automobile as the term 
has been used by the various State 
legislatures.” Berry Automobiles 
§ 5 [quot Bonds v. State, 16 Ga, A. 
401, 404, 85 SE 629]. 

Statutory itt enaecrke in general 
see infra §§ 18-73 

56. Salo vy. North American Acc. 
Ins. Co., (Mass.) 153 NE 557, 558. 

57. Laporte v. North American 
ee te Co.,, 16Y Lia. 9338," 987,209 


mete would be difficult to conceive 
that a garage owner would send a 
motorcycle to a customer to ride in 
when he had ordered a ‘motorcar.’ 
It would be more difficult to conceive 
that such customer would accept 
such a machine as a ‘motorcar’ if 
sent.” Laporte v. North American 
Acc. Ins. Co., supra, 

[a] As “motor car.’—A motor 
cycle comes within a statutory defi- 
nition of “motor car’ as “a vehicle 
propelled by mechanical power.” 
Laporte v. North American Acc. Ins. 
Co., 161 La. 9338, 109 S 767, 769; Web- 
ster'v. Terry, L. R. (1914) 1K. B. 51. 

58. Wallnitz v. Werner, (Mo. A.) 
241 SW 668; Brown v. State, 10 OhN 
PNS 238; Morales v. Caraballo, 27 
Porto Rico 544. 

59. Pope v. Halpern, 193 Cal. 168, 
223 P 470; Cullis v. Ahern, 18 Austr. 
Cc. L. R. 540 [aff [1914] Vict. L. 66, 
So MAUIStT Mee Ds eh Oe 

“Wehicle”’ defined [39 
112571 


see Cyc 


60. Lynch v. Robert T. Murphy 
Hotel Co., 112 NYS 915 [rev on other 
grounds 130 App. Div. 691, 115 NYS 


465]. 
4 A emer defined see [37 Cyc 
597]. 

61. Columbia v. Alexander, 125 S. 


C. 530, 119 SE 241, 248, 32 ALR 746. 

62. Lynch v. Robert P. Murphy 
Hotel Co., 112 NYS 915, 916 [rev on 
other grounds 130 App. Div. 691, 115 
NYS 465]. 

63. Lynch v. Robert T. Murphy 
Hotel Co., supra; Donnelly v. Phila- 
delphia, etc., R. Co., 53 Pa. Super. 
78, 82; Anderson v. Yellow Cab Co., 
179 Wis. 300, 191 NW 748, 31 ALR 


[a] Definition by ordinance.—‘‘A 
coach driven by mechanical power on 
which a taximeter is affixed.” N. Y. 
Code of Ord. § 80 subd 7 [quot Peo. 
v. Cuneen, 94 Misc. 509, 512, 159 NYS 


967]. 
64. See Carriers § 1034. 
65. Donnelly v. Philadelphia, ete., 


R.. Co., 53: Pa. Super. 78, 82; State vs 
Dean, 129 Wash. 584, 225 P 656, 657; 
Anderson v. Yellow Cab Co., 179 Wis. 
300, 191 NW 748, 750, 31 ALR 1197. 

[a] “Vehicles which operate from 
a fixed station at which the drivers 
receive passengers or receive tele- 
phone calls directing them where the 
passengers will be found, and which 
drive to the destination of their pas- 
sengers over any streets which are 
available for such travel.” Frick v. 
Gary, 192 Ind. 76, 81, 135 NE 346. 

{b] Definition by ordinance.—‘“Any 
motor vehicle engaged in the busi- 
ness of carrying persons for hire.” 
Grand Rapids Ord., Aug. 22, 1921 
[quot Melconian v. Grand Rapids, 218 
Mich. 397, 401, 188. NW 521]. 

[c] Absence of fixed route.—“The 
word ‘taxicab’ is one of recent coin- 
age, to describe a motor-driven con- 
veyance that performs a_= service 
similar to the cab or hackney car- 
riage, held for hire at designated 
places at a fare proportioned to the 
length of the trips of the several 
passengers, who are taken to be car- 
ried to destinations without regard 
to any route adopted or uniformly 
conformed to by the operator.” 
Memphis v. State, 133 Tenn. 83, 91, 
179 SW 631, LRA1916B 1151, AnnCas 
1917C 1056 [quot State v. Dean, 129 
Wash. 584, 590, 225 P 656]. 

“Jitney” distinguished see Jitney 
33 Ci J. pi 834. 

“Motor bus” distinguished see su- 
pra § 7. 

66. Columbia v. Alexander, 125 S. 
C. 530, 119 SE 241, 32 ALR 746; Mem- 
phis v. State, 1383 Tenn. 83, 179 SW 


631, LRA1916B 1151, AnnCas1917C 
1056; State’ v. Dean, 129 Wash. 584, 
225 P 656. 

67. Anderson v. Yellow Cab Co., 
179 Wis. 300, 191 NW 748, 750,) 31 
ALR 1197. \ . 

68. Anderson v. Yellow Cab Co., 
supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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transportation to the place of destination.®® 
[§ 11] J. Chassis. As applied to a motor ear, the 
is the rectangular metal frame work 
thereof, as distinguished from its body and seats, ° 
but including its accessories for propulsion, as the 
tanks, motor, generator, gear, springs, axles, wheels, 
tires, fans, and general running gear.’° 
The term ‘‘cut-out’’ 
used with reference to automobiles, is a device by 
which the muffler as a sound deadener or 


‘“ chassis’? 


[§ 12] K. Cut-Out.” 


MOTOR VEHICLES 


out.!? 


The 


in use.?® 
as 


TS 


lencer’’ is rendered inoperative, eliminated, or cut 


{§ 14] A. Right To Use Highways.’® 
vehicle is a lawful vehicle’? and the operation of 
such a vehicle on the public streets or highways 
is a lawful use thereof,8° the owner or operator 


69. Anderson v. Yellow Cab Co., 
supra. 
{a] Compared with elevator.—(1) 


Every element involved in the car- 
riage of a passenger in a passenger 
elevator is included in the service 
performed by a taxicab; like a pas- 
senger elevator, the passenger is in- 
closed in a cab, and when he engages 
the services, he places himself com- 
pletely in the power of the operator. 
Anderson v. Yellow Cab Co., 179 Wis. 
300, 191 NW 748, 750, 31 ALR 1197. 
(2) “Elevator” defined see 20 C. J. 
p 400. 

70. Kansas City Auto. School Co. 
v. Halcker-Elberg Mfg. Co., (Mo. A.) 


182 SW 759, 760. 
{a] Another definition.—‘ ‘Chas- 
sis,’ a word which has of late years 


been added to the English language 
to denote the under-frames of motor 
vehicles, including the frame, wheels, 
axles, engines and all accessories. 
Essential qualities of such frames 
are, of course, strength, lightness and 
rigidity.” Whitton v. Falkiner, 20 
Amstry i @.,) Tay. Bigilss, 5219 [aft 22 
Austr. C. L. R. 824] 


71. “Gut-out” defined see 17 ©, J. 
p 690. 
72. Hines Vv. Foreman, (Tex. 


Commun, A.) 243 SW 479, 484. 

73. Parking place see infra XVII,A. 

74, Ex p. Corvey, (Mo. A.) 287 SW 
879, 881. 

75. Kastler v. (Wis.) 210 
NW 415, 417. 

{a] Defined by ordinance.—‘‘To 
stand or store any vehicle on a pub- 
lic highway at a time when it is not 
being loaded or unloaded.” St. Louis 
Ord. No. 32926 [quot Ex p. Corvey, 
(Md. A.) 287 SW 879, 881]. 

76. Ex p. Corvey, (Mo, A.) 287 SW 

ite 


77. Dare v. Boss, 111 Or. 190, 224 
P 646, 648. 

78 Right to: 

Operate public service motor. vehi- 

cles see infra § 103. 

Use toll roads see Turnpikes and Toll 

Roads [38 Cyc 396]. 

79. Daily v. Maxwell, 152 Mo. A. 
415, 133 SW 351; Sapp v. Hunter, 134 
Mo. A, 685, 115 SW 463. 

80. U. S.—Buck v. Kuykendall, 267 
U. S. 307, 45 SCt 324, 69 L. ed. 623; 
Packard v. Banton, 264 U. S. 140, 44 
SCt 257, 68 L. ed. 596. 

Ala.—Reaves v. Maybank, 193 Ala. 
614, 69, S 137, 138 [cit Cyc]. 

Ark.—Texas Motor Co. v. Buffing- 
ton, 134 Ark. 320, 203 SW 1013; Russ 
v. Strickland, 130 Ark. 406, 197 SW 
709; Butler v. Cabe, 116 Ark. 26, 171 
Sw 1190, LRA1915C 702. 

Ga.—Fielder v. Davison, 139 Ga. 
509, 77 SE 618; O’Dowd v. Newnham, 
13 Ga. A, 220, 80 SE 36. 

Ill. —-Smiley v. East St. Louis, etc., 
R. Co., 256 Ill, 482, 100 NE 157 [aft 
169 Ill. A. 29]; Christy v. Elliott, 216 
TY, 345,74 NE 1035, 108 AmSR 196, 
1 LRANS 215, 3 AnnCas 487; Jen- 
kins v. Goodall, 188 Ill. A. 633; Fitz- 


Tures, 


II. STATUS 
* [By Henry H. Sxytxs] 


A motor 


veyance.*+ 


simmons vy. Snyder, 181 Ill. A. 70; 
Chicago v. Banker, 112 Ill. A. 94. 

Ind.—McIntyre v. Orner, 166 Ind. 
oT) 16. NE. 750; ) Lit py AmSRe 3095. 4 
LRANS 1130; Indiana Springs Co. v. 
Brown, 165 Ind. 465, 74 NE 615, 1 
LRANS 238; Brinkman y. Pacholke, 
41 Ind. A. 662, 84 NE 762. 

Iowa.—Simmons v. Lewis, 146 
Iowa 316, 125 NW 194; Delfs v. Dun- 
shee, 143 Iowa 381, 122 NW 236; 
House v. Cramer, 134 Iowa 3874, 112 
NW 3, 10 LRANS 655. 

Ky.—Cumberland Tel., ete., Co. v. 
Yeiser, 141 Ky. 15, 181 SW 1049, 31 
LRANS 1137; Shinkle v. McCullough, 
16s Koy. + 96.0; 0 SW CLOG, 25) yao 
11438, 105 AmSR 249. 

Me.—Towle v. Morse, 103 Me. 250, 
68 A 1044, 

Md.—Fletcher v. Dixon, 107 Md. 
420, 68 A 875. 

Mich.—Wright v. Crane, 142 Mich. 
508, 106 NW 71; Macomber v. Nich- 
ols, -34. Mich= 212, 22. AmR 522. 

Nebr.—Tyler v. Hoover, 92 Nebr. 
221; ey NW 128. 

N. Y.—Kni ight v. Lanier, 69 App. 
Div. 454, 74 NYS 999; Mason vy. West, 
61 App. Div. 40, 70 NYS 478; Nason 
v. West, 31 Mise. 583, 65 NYS 651. 

Pa.—Wilkes-Barre Jitney Bus As- 
soe. v. Wilkes-Barre, 256 Pa. 462, 100 
A 954. 

Philippine.—U. S.. v. Knight, 
Philippine 216. 

Tenn.—Sumner County v. Interur- 
ban Transp. Co., 141 Tenn, 493, 213 
SW 412, 5 ALR 765. 

Wash.—Grant_ v. 55 
Wash, 365, 104 P 632. 

Wis.—Henderson v. O’Leary, 177 
Wis. 130, 187 NW 994, 24 ALR 942. 

B. C.—Greig Vv. Merritt, 11 DomLR 
852, 24 WestLR 328. 

Ont. —Slattery v. Haley, 52 Ont. L, 


Armstrong, 


95, [1923] 3 DomLR 156; Fisher v. 
Murphy, 3 OntWN 150, 20 OntWR 
201. 


“By universal custom automobiles 
are .permitted to use the streets of 
cities, as are other vehicles.” Wilkes- 
Barre Jitney Bus Assoc. v. Wilkes- 
Barre, 256 Pa. 462, 468, 100 A 954. 

[a] Reasons for rule.—(1) ‘‘The 
automobile furnishes an improved 
method of travel. It is to be wel- 
comed as.a saver of time, and a pro- 
tection to man’s favorite domestic 
animal, the horse, against long 
drives. It is said to be in use in all 
civilized countries, and it has come 
to stay. ... The law therefore does 
not denounce the use of an automo- 
bile on a public highway.” Tyler v. 
Hoover, 92 Nebr. 221, 235, 138 NW 
128. (2) ‘In all human activities the 
law keeps up with improvement and 
progress brought about by discovery 
and invention, and, in respect to high- 
ways, if the introduction of a new 
contrivance for transportation pur- 
poses, conducted with due care, is 
met with inconvenience and even in- 


|cidental injury to those using ordi- 


nary modes, there can be no recovery, 
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[§ 13] L. Park; Parking.7? ‘‘Parking’’ with ref- 
erence to motor vehicles is a term used as mean- 
ing the permitting of such vehicles to remain stand- 
ing on a public highway or street;** the voluntary 
act of leaving a vehicle on the highway when not 


term is well-known and under- 


stood,’® and to ‘‘park’’ means something more than 
a mere temporary or momentary stoppage on the 
road for a necessary purpose.’? 


of a motor vehicle having the same rights on the 
highways as travelers using other modes of con- 
The operation of an automobile upon 
a public street or highway is not in and of itself 


provided the contrivance is compati- 
ble with the general use and safety 
of the road.” Indiana Springs Co. v. 
Brown, 165 Ind. 465, 468, 74 NE 615, 
1 LRANS 2388. 

[b] New methods of travel may 
be adopted.—‘‘When the highway is 
not restricted in its dedication to 
some particular mode of use, it is 
open to all suitable methods; and it 
cannot be assumed that these will be 
the same from age to age, or that 
new means of making the way useful 
must be excluded merely because 
their introduction may tend to the 
inconvenience or even to the injury 
of those who continue to use the 
road after the same manner as for- 
merly. <A highway established for 
the general benefit of passage and 
traffic must admit of new methods of 
use whenever it is found that the 
general benefit requires them.’ Ma- 
comber v. Nichols, 34 Mich, 212, 217, 
22 AmR 522 [quot Indiana Springs 
Co. v. Brown, 165 Ind, 465, 74 NE 
615, 1 LRANS 238; Nason v. West, 
31 Mise. 583, 65 NYS 651]. 

81. Ala.—Reaves v. Maybank, 193 
Ala. 614, 69. S .1387,.138 [cit Cyc]; 
McCray v. Sharpe, 188 Ala. 375, 66 S 
441; Bailum v. State, 17 Ala. A. 679, 
88 S 200; Hester v. Hall, 17 Ala, A. 
25, 81 S 361. 

Ark.—Russ v. Strickland, 130 Ark. 
406, 197 SW 709; Butler vy, Cabe, 116 


a 26,-171 SW 1190, LRAI9I5C 
702, 

Cal.—Eddy v. Stowe, 438 Cal. A, 
789, 185 P 1024. 

Del.—Lemmon v. Broadwater, 30 


Del, 472, 108 A 273; Walls v. Windsor, 
28 Del. 265, 92 A 989; Brown v. Wil- 
mington, 27 Del. 492, 80 A 44; Grier 
v. Samuel, 27 Del. 106, 86 A 209; 
Campbell v. Walker, 25 Del. 41, 78 A 
601; Cecchi v. Lindsay, 24 Del. 185, 
75 A 376 [rev on other grounds 26 
Del. 133, 80 A 523, 35 LRANS 699]; 
Simeone v. Lindsay, 22 Del. 224, 65 
A 778; Hannigan v. Wright, 21 Del. 
53%, 63, A. 234. 

Fla.—Farnsworth v. Tampa Elec- 
tric Co., 62 Fla. 66, 57 S 233. 

Ga.—Shore v. Ferguson, 142 Ga, 
657, 838 SE 518. 

Ill.— Graham v. Hagmann, 270 Ill, 
252, 110 NE 337; Ward v. Meredith, 
220 111.66, 77 NE 118 [aff 122 -111..A, 
159]; Kerchner v. Davis, 183 Ill. A, 
600; Rupp v. Keebler, 175 Ill. A. 619. 

Ind.—McIntyre v. Orner, 166 Ind. . 
57, “16 NE 750: 117) AmSR . 359). 4 
LRANS 1130, 8 AnnCas 1087; Indiana 
Springs Co. v. Brown, 165 Ind. 465, 
14 NE 615, 1 LRANS 238; East v. 
Amburn, 47 Ind. A. 530, 94 NE 895; 
Haynes Auto. Co. v. Sinnett, 46 Ind. 
A. 110, 91 NE 171; Brinkman v. Pa- 
cholke, 41 Ind. A. 662, 84 NE 762. 

Iowa.—House v. Cramer, 134 Iowa 
374, 112 NW 3, 10 LRANS 655, 13 
AnnCas 461. 

Ky.—Cumberland Tel., etc., Co. v. 
Yeiser, 141 Ky. 15, 131 ‘SW 1049, 31 
LRANS 1137; Shinkle v. McCullough, 
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negligence,®? although the characteristics of the 
vehicle and its possibilities of inflicting damage are 
matters to be taken into consideration in determin- 
ing whether the operator has exercised the care 


which the law requires of him.*® 
Direction of travel. 


Bridges. 


negligence per se.®7 


[§ 15] B. Principles of Law Applicable.*’ 


116 Ky. 960, 77 SW 196, 25 KyL 1143, 
105 AmSR 249. 

Me.—Mitchell v. Reitchick, 123 Me. 
30, 121 A 91; Gurney v. Piel, 105 Me. 
501, 74 A-1131; Towle v. Morse, 103 
Me. 250, 68 A 1044. 

Md.—American Hxpress Co. Uv. 
Terry, 126 Md. 254, 94 A 1026, Ann 
CASTILTIC 650% Fletcher Vv. Dixon, 107 
Md. 420, 68 A 875. 

‘Mass.—Hennessey v. Taylor, 189 
Mass. 583, 76 NE 224, 3 LRANS 345. 


Mich.—Wright v. Crane, 42 Mich. 
508, 106 NW 71. 
Mo.—State v. Swagerty, 203 Mo. 


517, 102 SW 488, 120 AmSR 671, 10 
LRANS 601, 11 AnnCas 725; Lin- 
stroth v. Peper, (A.) 188 SW 1125; 
Carradine v. Ford, 195 Mo. A. 684, 
187 SW 285; Hall v. Compton, 130 
Mo, Av 675, 108 SW. 11225 “McFern 
v. Gardner, 121 Mo. A. 1, 97 SW 972. 

Nebr.—Omaha, etce., St. R. Co. v. 
Omaha, 208 NW 123. 

N: Y.—Johnson v. New York, 186 
NYS, SON Be aos 16 AmSR 545, 
9 AnnCas 824; Jessen v. J. L. Kesner 
Co., 159 App. Div. 898, 144 NYS 407 
{aff 215 N. Y. 689 mem, 109 NE 1080 
mem]; Clarke v. Woop, 159 App. Div. 
437, 144 NYS 595; Lorenz v. Tisdale, 
AGAIN SMO Lve Aas. ek elo ING MS, euioss 
Knight v. Lanier, 69 App. Div. 454, 
74 NYS 999; United Transp. Co. v. 
Hass, 91 Misc. 311, 155 NYS 110 [aff 
171 App. Div. 971 mem, 155 NYS 1145 
mem (aff 222 N. Y. 623 mem, 118 NE 
1080 mem)]; Nason v. West, 31 MiSc. 
588, 65 NYS 651; Thies v. Thomas, 77 
NYS 276. 

Pa.—Applewold v. Dosch, 239 Pa. 
479, 86 A 1070, AnnCas1914D 481; 
Radnor Tp. v. Bell, 27 Pa. Super. 1; 
Silberman v. Huyette, 22 Monte. Co. 
oun 

Philippine.—U, S. v. Juanillo, 23 
Philippine 212, | 

Tenn.—Coco Cola Bottling Works 
v. Brown, 139° Tenn. 640, 202 SW 
Oe: Cochran v. Pavise, 1 Tenn, Civ. 


Tex,—Galveston, etc, R. Co. v. 
Marti, (Civ. A.) 183 SW 846; Vesper 
v. Lavender, (Civ. A.) 149 SW 3877; 
Riley v. Fisher, (Civ. A.) 146 SW 581. 

Utah.—Richards v. Palace Laundry 
Co., 55 Utah 409, 186 P 489; Staton 
v. Western Macaroni Mfg. Co., 52 
Utah 426, 174 P 821. 

Wash.—Segerstrom  v., 
64 Wash. 245, 116 P 876. 

Wis.—Park Hotel Co. v. Ketchum, 
De Wis. 182, 199 NW 219; 33 ALR 
351. 

. N. B.—Campbell v. Pugsley, 7 Dom 

LR 177, 11 HastLR 561, 

Sask.—Stewart v. Steele, 5 Sask. L. 
358, 6 DomLR 1, 22 WestLR 26, 2 
WestWkly 902. 

g2. Ala.—Reaves v. Maybank, 193 
Ala, 6£4; 69'S 137, 138 [cit Cyc], 


Lawrence, 


Ill.— Jenkins v. Goodall, 183 Ill. A. 
633. 
Ind.—Indiana Springs Co. v. 


Brown, 165 Ind. 465, 74 NE_ 615, 1 
LRANS 238, 6 AnnCas 656; Graft v. 
Stone, 74 Ind. A. 71, 124 NE 473. 


Where a street has not been 
officially designated as a one-way street, but street 
ears thereon run in one direction only, a vehicle 
may lawfully travel on such street in a direction 
opposite to that which street cars travel.54 

A motor vehicle has a right to cross 
a public bridge,®® or a bridge maintained by a toll 
bridge company as a part of the public highway,*® 
and crossing a bridge with an automobile is not 


MOTOR VEHICLES 


(sy 14-16% 


though traveling by automobile is comparatively 
new, yet the same general principles of law are 
applicable to them as to other vehicles upon the 
public highway;8® there is nothing novel in the 


principles of law to be applied; the Beale. is in 


subjects.9? 


[§ 16] 


applying the principles to the facts. 
sence of special statutory provisions,®+ the respon- 
sibility of persons owning and operating such ve- 
hieles is determined according to the precedents of 
the common law and the general law upon cognate 


C. As to Dangerous Character.°* 
operation of a,motor vehicle is attended with oa 
gers not common to the use of the ordinary vehicle,* 


In the ab- 


The 


but an automobile or motor vehicle is not in heoale 


Al- 


Kan.—McDonald v. Yoder, 80 Kan. 
25eq Ol PN ACSt 

Md.—Whitelock vy. Dennis, 139 Md. 
557, 116 A 68; Fletcher v. Dixon, 107 
Md. 420, 68 A 875. 


Minn.—Nelson vy. Halland, 127 
Minn, 188, 149 NW 194. 
Nebr.—Tyler v. Hoover, -92 Nebr, 


221, 138 NW 128. 
N. C.—Gaskins v. Hancock, 156 N. 


C._56, 72: SE 80. 

12 Markley, 39 Fa. 
Super. 351, 

83. See infra § 582. 

84. Osterheldt v. Peoples, 208 Pa. 
310, 315, 57 A 708 (horse-drawn ve- 
hicle). 


“Persons in using the streets of a 
city, either aS pedestrians or in ve- 
hicles, are not required to travel in 
the same direction as the owners of a 
street car line may think proper to 
run their cars,” Osterheldt v. Peo- 
ples, supra. 

85. Melton v. Manning, (Tex. Civ. 
A.) 216 SW 488. 


86. Mallory v. Saratoga Lake 
Bridge Co., 538 Mise. 446, 104 NYS 
1025. 


Exaction of toll see Bridges § 383. 

87. Gaskins v. Hancock, 156 N. C. 
56, 72 SE 80. 

88. Applicability of statutory reg- 
ulations affecting other vehicles see 
infra, § ‘30. 

89. Bona v. S. R. Thomas Auto 
Co., 137 Ark. 217, 208 SW 306. 

90. Hannigan v. Wright, 21 Del. 
537, 63 A 234; House v. Cramer, 134 
Towa 374, 112 NW 3, 10 LRANS 655, 
13 AnnCas 461. 


SI. penned regulations see in- 
fra §§ 18-73 
92. Lewis v. Amorous, 3 Ga. A. 


50, 59 SE 338; Martin v. Lilly, 
Ind. 139, 121 NE 443. 

[a] Legal rules are applicable to 
an automobile in the same manner as 
to other vehicles. Martin v, Lilly, 
187 Ind. 139, 121 NB 443. 


187 


Injury by automobile see infra § 
581 et seq. 

93. Liability of manufacturer see 
infra § 466. 

94. Cal—In re Berry, 147 Cal. 
523, 82 P 44, 109 AmSR 160. 

Mo.—McFern v. Gardner, 121 Mo. 


A, 1, 97 SW 972, 

N. H.—Emerson Troy Granite Co. 
v. Pearson, 74 N. H. 22, 64 A 582. 

N. Y.—Vincent Vv. Crandall, ete. 
Cor 134 App. Div. 200, 202, 115 NYS 
600 [quot Cyc]. 

Philippine.—U. S. v. Juanillo, 23 
Philippine 212, ; 

Wash.—Moore v. Roddie, 106 Wash, 
548, 180 P 879 [mod reh 103 Wash. 
386, 174 P 648]. 

[al An automobile is more dan- 
gerous than vehicles drawn by ani- 
mals for the reason that the former 
is capable of greater destruction and 
further that it is absolutely under 
the power and control of the driver, 
whereas a horse or other animal can 
and does to some extent aid in avert- 
ing an accident. U.S. v. Juanillo, 23 


a dangerous machine or instrumentality ;°* it cannot 


Philippine 212. 

95. Ala.—Gardiner v. Solomon, 200 
Ala, (105, To eS V621 ERATOR EY eoas0; 
Karpeles v. City Ice Delivery Co., 198 
Ala. 449, 73 S 642; Parker vy. Wilson, 
179 Ala. 361, 60 S 150, 43 LRANS 87. 

Cal.—Buelke v. Levenstadt, 190 
Cal. 684, 214 P 42. 

Fla.—Anderson v. Southern Cotton 


OilCoy, A732? Wlas432, T40S\ 975,e RA 
1917) 715: 
Ga.—Fielder v. Davison, 139 Ga. 
509, 77 SE 618. 
287 Ill. 420, 


Ill.—Arkin v. Page, 
123 NE 30, 5 ALR 216. 
Ind.—MecIntyre v. Orner, 166 Ind. 
5, 06 TINE S7 0S) 117" AntS Re 835 95 se4 
LRANS 1130, 8 AnnCas 1087. 

Iowa.—Landry v. Oversen, 187 
Iowa 284, 174 NW 255. 

Kan.—Tannahill vy. Depositors’ Oil, 
CteM.Co;T Om Kan 25454703= P2909; 
Zeeb v. Bahnmaier, 103 Kan. 599, 176 
P 326, 2 ALR 883. 

Ky.—Jones v. Com. 213 Ky. 356, 
281 SW 164; Stewart v. Lafoe, 194 
Ky. 655, 240 SW 57; Weidner v. Ot- 
ter, 171 Ky. 167, 188 SW 335; Tyler 
v. Stephan, 163 Ky. 770, 174 SW 790. 

Me.—Fuller v. Metcalf, 125 Me. 77, 
130 A 875; Mitchell v. Reitchick, 123 
Me. 30, 121 A 91. 

Md.—Whitelock v. Dennis, 139 Md. 
557, 116 A 68. 

Mass.—McGowan v. Longwood, 242 
Mass. 337, 136 NE 72, 23 ALR 617. 

Mich.—Stapleton v. Independent 
Brewing Co., 198 Mich, 170, 164 NW 
420, LRA1918A 916; Brinkman v. 
pace ey 192 Mich. 624, 159 NW 
Mo.—Michael v. Pulliam, (A.) 215 
SW_ 763 

Mont.—Clawson v. Schroeder, 63 
Mont. 488, 208 P 924; Lewis v. Steele, 
52 Mont. 300, LT MPD: 

N. H.—-Danforth v. ‘Fisher, 75 N. wise, 
PEL? Ci SAPS Boe 139 AmSR 670, 21 
LRANS 93. 

N. Y.—Maloney v. Kaplan, 233 N. 
Y. 426, 1385 NE 8388, 26 ALR 909; 
Teich v. Ruppert, 201 App. Div. 682, 
194 NYS 645; Lazarowitz v. Levy, 
194 App. Div. 400, 185 NYS’ 359; Lee 
v. VanBuren, etc., Bill Posting Co., 
190 App. Div. 742, 180° NYS’ 295; 
Cunningham vy. Castle, 127 App. ‘Div. 
580, 111 NYS 1057; Towers v. Erring- 


ton, 78 Misc. 297, 188 NYS 119. 
. C.—Robertson vy. Aldridge, 185 
N: GC.) 292)" TW6SH 97422" Linville sve 


Nissen, 162 N. C..95, 77 SEH 1096. 
Oh.—Elliott v. Harding, 107 Oh. 

St:°501,' 140" NH 338)/36 ALR. 11/28? 
Okl.—Echols v. Hurt, 116 Okl. 43, 

243 P 493; Ford Motor Co, v. Livesay, 


61 Okl. 231, 160 P 901; McNeal v. 
McKain, 383 Okl. 449, 126 P 742, 41 
LRANS 775. 


R. I.—Landry v. Richmond, 45 R. 
I, 504, 124 A 268, 32 ALR 1500; Col- 
well v. Adtna Bottle, etc., Co., 33 R. I. 
531, 82 A 388. 

Tenn. —King v. Smythe, 140 Tenn. 
217, 204° SW 296, LRA1918F 2935 
Coco Cola Bottling Works v. Brown, 
139 Tenn. 640, 202 SW 926; Leach v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 16] 


be placed in the same category as ferocious animals, 
locomotives, gunpowder, dynamite, and similar dan- 
The rules of law 
applicable to such dangerous instrumentalities gen- 
Such vehicles, however, are 
sometimes broadly spoken of as dangerous instru- 


gerous machines and agencies.*® 
erally do not apply.®? 


mentalities,9® but it is only when 


Asman, 130 Tenn. 510, 172 SW 303; 
Lynde v. Browning, 2 Tenn. Civ. Ne 
262. 

Tex.—Lang Floral, ete., Co. Vv. 
Sheridan, (Civ. A.) 245 SW 467; Allen 
v. Bland, (Civ. A.) 168 SW 35; Texas 
Wor Veloz, (Civ. A.) 162 SW 377. 

Utah.—McFarlane v.. Winters, 47 
Utah 598, 155 P 437, LRA1916B 618. 

Va.—Blair Vv. Broadwater, 121 Va 
301;'9 938. 8SE.. 632; LRA19184 1011; 
Cohen v. Meador, 119 Va. 429, 89 SE 
876. 

Wash.—Jones v. Harris, 122 Wash. 
69, 210 P 22; Mitchell v. Churches, 
119 Wash. 547, 206 P 6, 36 ALR 1132; 
Moore v. Roddie, 106 Wash. 548, 180 
P 879 [mod reh 103 Wash. 386, 174 P 
648]; Walters v. Seattle, 97 Wash. 
657, 167 P 124; Birch v. Abercrombie, 
74 Wash. 486, 133 P 1020, 50 LRANS 
bo. gLo On 821. 

W. Va.—Jones v. Cook, 90 W. Va. 
710, 111 SE 828. 

Wis.—Bentson v. Brown, 186 Wis. 
629,.203 NW 380, 38 ALR 1417; Hop- 
kins v. Droppers, 184 Wis. 400, 198 
NW 738, 36 ALR 1156; Crossett Vv. 
Goelzer, 177 Wis. 455, 188 NW 627; 
Steffen v. McNaughton, 142 Wis. 49, 
124 NW 1016, 26 LRANS 382, 19 Ann 
Cas eee 

N. B.—Campbell v. Pugsley, 7 Dom 
LR 177, 11 EastLR 561. 

“The modern automobile, properly 
equipped with brakes, and assembled 
in harmony with the plans underly- 
ing the construction, is not inher- 
ently ae dangerous machine. In the 
hands of a reasonably intelligent and 
eareful operator, it involves’ no 
greater hazards to the public than a 
team of horses attached to a wagon.’ 
Quackenbush v. Ford Motor Co., 167 
App. Div. 433, 435, 153 NYS el, 

-“Tt is no more dangerous per se 
than a team of horses and a carriage, 
or a gun, or a sailboat, or a motor 
jJaunch.” Cunningham v. Castle, 127 
App. Div. 580, 586, 111 NYS: 1057; 
Walters v.. Seattle, 97 Wash. 657, 
668, 167 P 124. 

[a] A heavy business truck is not 
per se a dangerous instrumentality, 
and is not to be classed differently 
than a passenger car and if properly 
handled is not more dangerous than 
a passenger car, although any motive 
machine is dangerous when reckless- 
ly driven. Mullen, etc., Co. v. Crisp, 
207 Ky. 31, 268 SW 576. 

{b] A motor cycle is not inher- 
ently a dangerous instrumentality. 
Keck v. Louisville Gas, etc., Co., 179 
Ky. 314, 200 SW 452, LRA1918C 
654; Hopkins v. Droppers, 184 Wis. 
400, 198 NW 738, 36 ALR 1156. 

96. Ala.—Parker v. Wilson, 179 


‘Ala. 361, 60 S 150, 48 LRANS 87. 


Ga.—Fielder v. Davison, 139 Ga. 
509, 77 SE 618; Bonds v. State, 16 Ga. 
A. 401, 85 SE 629; Lewis v. Amor- 
ous, 3 Ga. A. 50, 59 SE 338. 

Ind.—Fisher v. Fletcher, 191 Ind. 
529, 133 NE 834, 22 LRA 1392 [aff 
(A.) 131 NE 24]; Martin v. Lilly, 187 
Ind. 139, 121 NE 443; McIntyre v. 
Orner,; 166° Inds 57, 76 NE 750, 4 
LRANS 11380; Premier Motor Mfg. 
Co. v. Tilford, 61 Ind. A. 164, 111 NE 
645. 

Iowa.—State v. Clark, 196 Iowa 
1134, 196 NW 82; Neubrand v. Kraft, 
169 lowa 444, 151 NW 455, LRA1915D 
691. 

Ky.—Tyler v. Stephan, 163 Ky. 770, 
174 SW 790. 

Me.—Mitchell v. Reitchick, 123 Me. 
SOMA GAL 91: 

Md.—Whitelock v. Dennis, 139 Md. 
557, 116 A 68. 

Mich. —Hartley v. Miller, 165 Mich. 
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the human ele- 


115, 130 NW 336, 33 LRANS 81. 

Minn.—State v. Goldstone, 
Minn. 405, 175 NW 892. 

Miss.—Vicksburg Gas Co. v. Fergu- 
son, 140 Miss. 543, 106 S 258. 

Mo.—Jackson v. Southern Bell Tel. 
Co., 281 Mo. 358, 219 SW 655. 

N. Y.—Vincent v. Crandall, etc., 
Co., 131 App. Div. 200, 202, 115 NYS 
600. [quot Cyc]; Cunningham v. 
Castle, 127 App. Div. 580, 111.NYS 
1057. 

Oh.—Elliott v. Harding, 107 Oh. St. 
501, 140 NE 338, 36 ALR 1128; Raw- 
ae v. Olds Motor Works, 12 OhNPNS 

Okl.—McNeal v. MecKain, 33 OkIl. 
449, 126 P 742, 41 LRANS 775. 

R. I.—Colwell v. AStna Bottle, etc., 
CovPsst Role Sods 82 Aassise 

Wash.—Walters v. Seattle, 97 
Wash. 657, 167 P 124; Jones v. Hoge, 
47 Wash. 663, 92 P 433, 125 AmSR 
915, 14 LRANS 216. 

Wis.—Bentson v. Brown, 186 Wis. 
629, 203 NW 380, 38 ALR 1417. 

N. B.—Campbell -v. Pugsley, 7 
DomLR 177, 11 EastLR 561. 

[a] An automobile is not a lethal 
weapon like a gun, a pistol, a dagger, 
or a “billy.” Diener v. Star-Chronicle 
Pub. Co., 230 Mo. 613, 132 SW 1143, 
33 LRANS 216. 

97. See cases supra note 96; and 
see infra XIV 

Care required generally see 
§§ 582-584. 

Principles of law applicable to mo- 
ne vehicles in general see supra 

15. 

98. Southern Cotton Oil Co. v. An- 
derson, 80 Fla. 441, 86 S 629, 16 ALR 
255; Weil v. Kreutzer, 134 Ky. 563, 
567, 121 SW 471, 24 LRANS 557; 
Frankel v. Hudson, 271 Mo. 495, 503, 
196 SW 1121; Meenach vy. Crawford, 
(Mo.) 187 SW 879. 

[a] More dangerous than street 
cars.—‘‘Automobiles are more danger- 
ous to travel upon the streets than 
street cars; the latter are confined 
to permanently fixed tracks, while 
the former are not restricted to any 
particular portions of the streets; 
they run as fast, and on account of 
their great weight, collisions with 
them are just as disastrous to man 
and property as are collisions with 
the cars. All that vehicles and pe- 
destrians have to do in order to avoid 
injury from the latter is to keep off 
of the car tracks, but not so with 
automobiles; one can never tell in 
what part of the street they will 
appear, nor what course they will 
take in the presence of apparent or 
threatened collision.” Meenach_ v. 
Crawford, (Mo.) 187 SW 8:79, 883. 
To same effect Weil v. Kreutzer, 134 
Ky. 568, 121 SW 471, 24 LRANS 557. 

Liability of owner for act of oper- 
ator see infra XIV. 

99. Cal.—Buelke | v. 
190 Cal, 684, 214 P 42. 

Fla.—Anderson v. Southern Cotton 
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infra 


Levenstadt, 


Oil) Co.,2 73 Bla.) 432,574 5S) 975) URA 
1917H 715. 

Ga.—Lewis v. Amorous, 3 Ga. A. 50, 
59 SE 338. 

Ind.—McIntyre vy. Orner, 166 Ind. 
57, 76 NE 750, 117 AmSR 359, 4 


LRANS 1130, 8 ‘AnnCas 1087. 
Iowa. —Neubrand _ v. Kraft, 169 
Towa 444, 151 NW 455, LRA1915D 


691. 
Ky.—Jones v. Com., 213 Ky. 356, 
281 SW 164; Mullen, etc., Co. v. 


Crisp, 207 Ky. 31, 268 SW 576; Keck 
v. Louisville Gas, ete., Co., 179 Ky. 
314, 200 SW 452, LRA1918C 654; 
Weidner v. Otter, 171 Ky. 167, 188 
SW 335; Tyler v, Stephan, 163 Ky. 
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ment in their eareless or negligent management 
and operation is involved that they may or do be- 
come dangerous machines or instrumentalities,® as, 
for example, where they are allowed to be in such 
a defective condition that they cannot be controlled 
when in operation,! or where they are being operated 


770, 174 SW 790. 

Me.—Savoy v. McLeod, 111 Me. 234, 
88 A 721, 48 LRANS 971. 

Md.—Whitelock v. Dennis, 139 Md. 
BDL LOAN OS. 

Mass.—Com. vy. Kingsbury, 199 
Mass. 542, 85 NE 848, 127 AmSR 513, 
LRAI1915E 264. 

Mich.—Reynolds v. Knowles, 223 
Mich. 70, 193 NW 900. 

Mo.—Jackson y. Southern Bell Tel. 
Co., 281 Mo. 358, 219 SW 655. 

N. Y.—Lee v. Van Buren, etc., ‘Bill 
Posting Co., 190 App. Div. .742, 180 
NYS 295. 

Oh.—Rawson v. Olds Motor Works, 
12 OhNPNS 145. 

Tex.—Texas Co. v. Veloz, (Civ. A.) 
162 SW 3877. 

Utah.—McFarlane v. Winters, 47 
Utah 598, 155 P 437, LRA1916B 618. 

Wash.—Moore v. Roddie, 106 Wash. 


‘548, 180 P 879 [mod reh 103 Wash. 


386, 174 P 648]. 

W. Va.—Wilson v. Fleming, 89 W. 
Va. 553, 109 SE 810, 814. 

B. C.—Greig v. Merritt, 11 DomLR 
852, 24 WestLR 328. 

N. B.—Campbell v. Pugsley, 7 
DomLR 177, 11 EastLR 561. 

Ont.—Barnard v. Carnegie, 26 Ont 
WN 264. 

[a] “It is not the ferocity of 
automobiles that is to be feared, but 
the ferocity of those who drive them. 
Until human agency intervenes, they 
are usually harmless. While by rea- 
son of the rate of pay allotted to 
judges in this state few, if any, of 
them have ever owned one of these 
machines, yet some of them have 
occasionally ridden in them, thereby 
acquiring some knowledge of them; 
and we have, therefore, found out 
that there are times when these ma- 
chines not only lack ferocity, but as- 
sume such an indisposition to go that 
it taxes the limits of human in- 
genuity to make them move at all. 
They are not to be classed with bad 
dogs, vicious bulls, evil disposed 
mules, and the like.” Lewis v. Amor- 
ous, 3 Ga. A. 50,:59 SE 338, 340: 

[b] “There is nothing ‘dangerous 
in the use of an automobile (1) when 
managed by an intelligent and pru- 
dent driver, Its guidance, its speed 
and its noise are all subject to quick 
and easy regulation, and under the 
control of a competent and consider- 
ate manager it is as harmless, or may 
soon become as harmless, on the road, 
as other vehicles in common use, It 
is the manner of driving an automo- 
bile on the highway, too often in- 
dulged in by thoughtless pleasure 
seekers and for the exploitation of a 
machine, that constitutes a menace 
to public safety.’ McIntyre v. Or- 
ner, 166 Ind. 57, 62, 76 NE 750, 4 
LRANS 1130. (2) “Tt is doubtful if 
any method of travel is as safe as the 
automobile would be if the drivers 
would handle them with care and in- 
telligence. When they are in good 
order, and they ought not to be driven 
when not in good order, their move- 
ments can be controlled with more 
definiteness and certainty than can a 
team of horses. But for want of care 
and intelligence on the part of pedes- 
trians, aS well as on the part of the 
drivers of automobiles, the death list 
is appalling.” Reynolds v. Knowles, 
223 Mich. 70, 76, 193 NW 900. 

{c] It is a question of law, and 
not of fact, whether or not an auto- 
mobile is a dangerous agency. Raw- 
son v. Olds Motor Works, 12 OhNPNS 


145. 
1. Tannahill v. Depositors’ Oil, 
etc., Co., 110 Kan. 254, 203 P 909; 
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by inexperienced, incompetent, or reckless drivers.? 

{§ 17] D. As a Nuisance. The general use of 
a moter vehicle as a means of conveyance upon the 
public streets and highways is a proper and lawful 
use thereof,* and does not of itself constitute a 
nuisance;® but one might be so constructed or op- 
erated as to constitute a nuisance.® The fact that 
the tendency of motor busses to skid on wet streets 
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renders a motor bus on the streets in wet weather 
a nuisance has been both affirmed’ and denied.*. 

The parking of motor busses and loitering in the 
street in front of premises molesting and driving 
customers away, causing a loss of business, c¢on- 
stitutes a nuisance, which may be abated by in- 
junction.® 


Ill, CONTROL AND REGULATION IN GENERAL 
[By Henry H. Sxyxs] 


[§ 18] A. In General’°—1. Power To Regulate— 
a. Federal Government. The federal government, 
threugh acts of congress, has power to regulate 
and control the operation of motor vehicles, so far 
as they are engaged in interstate commerce,'? and 
so far as they are acting as governmental agencies 
in performing governmental functions or duties,” 
such as United States mail automobiles or trucks;1* 
and to this extent such vehicles are not subject to 
inconsistent regulations enacted by a state legis- 
lature or a municipality.* 

In the District of Columbia, under acts of con- 
gress,’® the commissioners of the District have 
power to prescribe regulations of motor vehicular 
traffic, and by such regulations may govern the 


movement of mail trucks,17 even in opposition to 

rules and orders of the post-office department.® 
National parks. The federal government can- 

not exercise exclusive control over the highways 


of a state traversing a national park and built: 


before the park is laid out, unless the state has 
surrendered its legislative power.1® 

[§ 19] b. State.2° The right to operate a motor 
vehicle is not an unrestricted right,?1 but is a 
privilege which can be exercised only in accordance 
with the legislative restrictions fixed on it.2? And 
therefore, subject to the limitations or restrictions 
imposed by the constitution of the United States,?* 
and by the state constitution,?* a state legislature, 
except to the extent that it has granted the power 


[§§ 16-19 


Lee v. Van Buren, etc., Bill Posting 
Co., 190 App. Div.-742, 180 NYS 295; 
‘Foster v. Farra, 117 Or. 286, 243 
P 778; Texas Co. v. Veloz, (Tex. Civ. 
A.) 162 SW 377. ; 

{a] Thus, an automobile which is 
in such a bad state of repair that it 
is impossible to lessen or regulate its 
speed, making it necessary to run it 
at full speed all the time, isa danger- 
ous instrumentality when driven ona 
public highway. Texas Co. v. Veloz, 
(Tex. Civ. A.) 162 SW 377. 

2. Gardiner v. Solomon, 200 Ala. 
115, 75 S 621, LRAI917F 380; Sta- 
pleton v. Independent Brewing Co., 
198 Mich. 170, 164 NW 520, LRA1918A 
916; Elliott v. Harding, 107 Oh. St. 
501, 140 NE 3388, 36 ALR 1128; Allen 
v. Bland, (Tex. Civ. A.) 168 SW 35. 

[al A powerful heavy machine 
operated by an eighty-five-pound boy 
eleven years of age along the streets 
of a populous town may become a 
menace to other persons on the 
streets. Allen v. Biand, (Tex. Civ. 
A.) 168 SW 35. 

3 Nuisances generally 
sances [29 Cyc 1143]. 

4 See supra § 14. 

5. Ala.—Reaves v. Maybank, 193 
Ala. 614, 69 S 187, 138 [cit Cyc]. 

Ill.— Chicago v. Banker, 112 Ill. A. 
94. 

Kan.—Gamble v. Uncle Sam Oil 
Co., 100 Kan. 74, 163 P 627, LRA1917 
D 875. 
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see Nui- 


N. Y.—Lazarowitz v. Levy, 
App. Div. 400, 185 NYS 359. 

N. C.—Gaskins v. Hancock, 156 N. 
Cc. 56, 72 SE 80. 

[a] “Motor trucks are in common 
use and no more attractive nuisances 
than are drays and other ordinary 
vehicles used for carrying persons 
and goods along the streets and high- 
ways.” Gamble v. Uncle Sam Oil 
Co., 100 Kan, 74, 76, 163 P 627, LRA 
1917D 875. 

6 lIowa.—Pugh v. Des Moines, 
176 Iowa 593, 156 NW 892, LRA1I917F 
345. 

N. J.—Livingston v. Stoddard, 136 
A 2v5. 

N. Y.—Nason vy. West, 31 Misc, 583, 
65 NYS 651. 

Pa.—Radnor Tp: v. Bell, 27 Pa. 
Super. 1. 

Eng.—Robinson v. General Omni- 
bus: Cos, (7495-8 Bi '161: 

[a] Operation constituting a nui- 
sance.—(1) “It will not do to say 


that it is proper to run any kind of a 
contrivance upon the. street, in 
which persons may be carried: <A 
machine that would go puffing and 
snorting through the streets, trailing 
clouds of steam and smoke, might be 
a nuisance, but this is not such a 
case.” Nason v. West, 31 Misc. 583, 
586, 65 NYS 6514. (2) The exces- 
sive user of certain streets for turn- 
ing, shunting, standing, adjusting, 
and repairing motor omnibuses con- 
stitutes an actionable nuisance. Rob- 
inson v. London General Omnibus 
Coif, 744.52 Ps 11.645 

7. Walton v. Vanguard Motor Bus 
Col tA. Bib 05: 

8 Wing v. London Gen. Omnibus 
Co., [1909] 2K. B. 662) 37 BROCE: 

[a] That a motor omnibus skids 
upon the brakes being applied in a 
sudden emergency does not consti- 
tute it a nuisance upon the highway. 
Parker v, London Gen. Omnibus Co., 
T3( J.P. 283) Pati (4:3; Poi20:. 

9. Livingston y. Stoddard, (N. J.) 
1386 A 205. 

10. Carriage of explosive burning 
fluids on passenger vessels see Ship- 
ping [86 Cye 322 text and note 41]. 

Transportation of intoxicating li- 
quor see Intoxicating Liquors §§ 197, 
363, 364. 

11. Cross references: 

General power to regulate commerce 

see Commerce §§ 5-16. 

National Motor Vehicle Theft Act 

see infra XIX, G, 43. 
Transportation as act of commerce 

see Commerce §§ 22-24. 

12. Governmental agencies. gener- 
ally see United States [39 Cyc 706 
et seq]. 

13. See infra § 29. 

14. See infra §§ 29, 59. 

15. Act Jan, 26, 1887 (24 U.S. St. 
at L. 368) § 1; Resolution, Febr, 26, 
1892 (27 U.S. St. at L. 394) § 2; Act 
Maren 85 Holt \(39" UR) Seisemsvce ples 
1004). 

16. White v. District of Colum- 
bia,’ 55 App. (D. C.) 197, 4°R. (2d) 
163; Croson v. District of Columbia, 
55 App. (D..C:) 1224.2 EY (2d) 924. 

Congressional and local regulations 
in District of Columbia generally see 
District of Columbia 18 C. J. p 1352. 

17. White v. District of Columbia, 
55 App. (D..C.) 197, 4 F. (2d) 163. 

Applicability of regulations to gov- 
ernment vehicles generally see infra 
§ 29. : 


18. White v. District of Columbia, 
55 App. (D. C.) 197, 4 F. (2d) 163. 
[a] Rule applied.—Police Regs., 
art 12 § 5, requiring the closing down 
of the motor when a motor vehicle 
is left on a street, promulgated under 
authority of Act Congr. Jan. 26, 1887 
1, Resolution Febr, 26, 1892 § 2, 
and Act March 3, 1917, as applied to 
the movement of mail trucks, is not 
violative of Penal Code § 201«(Comp. 
St. § 10371), prohibiting the willful 
obstruction of the passage of the 
mail. White v. District of Columbia, 
55 App. (D. C.) 197, 4 F. (2d) 163. 
19. Colorado v. Toll, 268 U. S. 228, 
45 SCt 505, 69 L. ed. 927. See Rob- 
bins v. U. S., 284 Fed. 39 (under Act 
Congr. Jan. 26, 1915, establishing the 
Rocky Mountain National Park, and 
Act Febr. 14, 1917, increasing its 
boundaries and Act Aug. 25, 1916, 


creating the National Park Service in 


the Interior Department, and under 
Colo. Rev. St. [1908] §§ 1204., 6900, 
6901 and Colo. Acts [1917] p 254 art 
2 § 5, whereby the control, manage- 
ment and supervision of highways 
within such park is transferred to 
the United States government by the 
Colorado state highway commission, 
it was held that the secretary of the 
interior has power to make regula- 
tions concerning the use of automo- 
biles over public highways within 
the designated boundaries within the 
state of Colorado, and may prohibit a 
person from transporting passengers 
for hire within the Rocky Mountain 
National Park without permission 
from 
Park Service, and that such a regula- 
tion is not unreasonable, and entitles 
the United States to an injunction 
restraining a person from so trans- 
porting passengers for hire), 

20. Of public service vehicles see 
infra § 54. 

Power to license or tax see infra 
§§ 76. 104, 

21. Ex p. Kneedler, 243 Mo. 632, 
147 SW 983, 40 LRANS 622, AnnCas 
L91TBC 923: 

22. Ex p. Kneedler, supra; State v. 
Sterrin, 78 N. H. 220, 98 A 482, 

23. Limitations imposed by fed- 
eral constitution generally see Con- 
stitutional Law §§ 157-166, 237- 
1099 %. 

24. Limitations imposed by state 
constitutions generally see Constitu- 
tional Law §§ 167-174, 237-1099. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 19-20] 


of regulation to other governmental agencies,?®> has 
the right, under its police power, to regulate and 


control, by reasonable rules and 


use of motor vehicles upon the public highways of 
the state,2° and upon the streets of a municipal- 
ity,?? except where the state has relinquished con- 


trol to the municipality.*§ 


[§ 20] c. Municipality°°—(1) In General. 
cept in so far as limited or restricted by the state 
constitution,®° the state may, either expressly or 
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regulations, the 


Ex- 


by necessary implication, delegate to a municipal 


25. Pine Bluff v. Arkansas Trav- 


ei Bus Co., 171 Ark. 727, 285 SW 
75. 

Supervision by public officers see 
infra § 22. 


26. U. S.—Michigan Public Utili- 
ties Commn. y. Duke, 266 U. S. 570, 
45 SCt 191, 69 L. ed. 445; Hendrick v. 
Maryland, 235 U. S. 610, 35 SCt 140, 
59 L. ed. 385. 

Ala.—Bozeman v. State, 7 Ala. A. 
151, 61 S 604 [certiorari den 183 Ala. 
91, 63S 201]. 

‘Ark.—Pine Bluff v. Arkansas Trav- 
eler Bus Co., 171 Ark. 727, 285 SW 
375: 

Cal.—Ex p. Daniels, 183 Cal. 636, 
19205P 2442, .2k ALR, 1172; Whyte. v. 
Sacramento, 65 Cal. A. 534, 224 P 
1008. 

Fla.—Anderson v. Southern Cotton 
Oil Co., 73 Fla. 432, 74 S 975, LRA 
1917H 715. 

Ill.—Ayrés v. Chicago, 239 Ill. 237, 

87 NE 1073. 
* Ky.—Reo Bus Lines Co. v. South- 
ern Bus Line Co., 209 Ky. 40, 272 SW 
18; Smith v. Com., 175 Ky. 286, 194 
Sw 367; Newport v. Merkel Bros. Co., 
156 Ky. 580, 161 SW 549. 

Me.—State v. Mayo, 106 Me. 62, 
75 A 295, 26 LRANS 502, 20 AnnCas 
512. 

Md.—Rugegles v. State, 120 Md. 553, 
87 A 1080; Fletcher v. Dixon, 107 Md. 
420, 68 A 875. 

Mass.—Dudley v. Northhampton 
St. R. Co., 202 Mass. 448, 89 NBE=25, 
23 LRANS 561; Com. v. Kingsbury, 
199 Mass. 542. 85 NE 848, 127 AmSR 
513, LRA1915E 264; Com. v. Boyd, 188 


Mass. 79, 74 NE 255, 108 AmSR 464. 

Mich.—Stapleton v. Independent 
Brewing Co., 198. Mich. 170, 164 NW 
520, LRA1918A 916; Vernor v. Secre- 
tary of State, 179 Mich. 157, 146 
NW 338, AnnCas1915D 128; Johnson 
v. Sergeant, 168 Mich. 444, 134 NW 
468. 

Mo.—Ex p. Kneedler, 243 Mo. 632, 
147 SW 983, 40 LRANS 622, AnnCas 
1913C 923; Hall v. Compton, 130 Mo. 
A. 675, 108 SW 1122. 

Nev.—State v. Shaughnessy, 47 
dey. 129, 217 P.581. 

H.—-State v. Sterrin, 78 N. H. 
220. “98 A 482. 

N. J.—Martin v. Condon, (Sup.) 
129 A 738. 

N. Y.—Palisades Interstate Park 
Comrs. v. Lent, 240 N. Y. 1, 147 NE 
228; Buffalo v. Lewis, 192 N. Y. 193, 
84 NE 809. 

Oh.—Saviers v. Smith, 101 Oh. St. 
132, 128 NE 269. 

Okl. —Avery v. Interstate Grocery 
Co., 118 Okl. 268, 248 P 340. 

Or.—Briedwell v. Henderson, 99 Or. 
506; 195° 1575, 

R. I.—LaPlante v. State Bd. of 
Public Roads, 131 A 641. 

Utah.—Staton v. Western Macaroni: 
Mfg. Co., 52 Utah 426, 174 P 821. 

Vt.—State v. Williams, eer Aris 
State v. Powers, 135 A 712; State v. 
Caplan, 135 A 705. 

Particular regulations see infra §§ 
32-52. 

Regulation of vehicles generally on 
public highway cs within police 
power see Constitutional Law § 426. 

27. U. S.—Lane v. Whitaker, 275 
Fed. 476. ; 

Cal.Whyte v. Sacramento, 65 Cal. 
A. 534, 224 P 1008; In re Smith, 26 
Cal. A. 116, 146 P 82. 


Me.—State v. Mayo, 106 Me. 62, 75 
A 295, 26 LRANS 502, 20 AnnCas 5121 

N. ‘J.—West Vv. Asbury Park, 89 
N. J. L. 402, 99 A 190. 

N. Y.— Buffalo v. Lewis, 192 N. Y. 
193, 84 NE 809. 

[al Reasons for rule.—‘‘The con- 
ditions surrounding the use of the 
streets and highways of the state 
are vastly different now from what 
they were prior to the invention and 
introduction of the automobile as a 
factor in the world’s economy. It is 
so well known, as a matter of com- 
mon and current knowledge, that the 
courts are forced to take cognizance 
of the fact, that the automobile has 
become a common method for the 
transportation, locally, of freight and 
passengers and for business pur- 
poses generally, as well as for the 
purposes of pleasure. Likewise, it is 
known that in cities of large popula- 
tions the streets thereof often be- 
come, or would so become if the 
traffic thereon were left to the un- 
restrained liberty of those using such 
machines, so obstructed and con- 
gested as to render those thorough- 
fares practically useless for any 
other purpose than that to+which 
they are put by the owners or drivers 
of such vehicles. In fact, even under 
proper regulations by the authorities, 
the use of those machines on the 
streets and highways of the state is 
a constant menace to the life and the 
limbs of the people, as well as in- 
jurious to the streets and highways. 
If they were to be permitted to be 
used upon and over. the public streets 
of the cities in the absence of any 
compulsory reasonable restraint 
whatsoever as to the manner of so 
using them it is readily to be seen 
that the result would be that the 
traffic thereon would be such as to 
impair, if not in some instances ac- 
tually to prevent, the orderly and 
convenient transaction of the usual 
or ordinary business maintained and 
conducted in the business districts of 
such city. It is, therefore, proper 
that the legislative department of the 
government should take notice of 
that fact to the end that it may 
regulate such traffic so as to reduce 
to the lowest possible minimum the 
dangers and the inconveniences which 
naturally are the consequences 
thereof.’ Whyte v. Sacramento, 65 
Cal. A. 534, 548,.224 P 1008. 

Consistency of municipal regula- 
tions with state regulations see infra 


§ 21. 

2g. In re Smith, 26 Cal. A. 116, 
146 P 82. 

29. Municipal regulation of: 


Public service motor vehicles see in- 
fra § 55. 
anes oe motor vehicles see infra §§ 
38 
Vehicles eoneralhy see Municipal Cor- 
porations § 5 
20. See rat Maen provisions, 
31. Fla.—Taylor y. Roberts, 84 
Fla. 654, 94 S 874. 
TIda.—Quillin v. Colquhoun, 42 Ida. 
522, 247 P 740. 


Ill.—Slade v. Chicago, 1 Ill. Cir. 
520. 
Mass.—Com. vy. Kingsbury, 199 


Mass. 542, 85 NE 848, 127 AmSR 513, 
LRAI915E 264. 

Nev.—State_ v. 47 
Nev. 129, 217 P 581. 


Shaughnessy, 
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corporation, or quasi-municipal corporation, power 
to control and regulate the use and operation of 
motor vehicles within its corporate limits.*? 
so far as power to do so is either expressly or -Im- 
pliedly delegated to it, such as under its. police 
power, and power to control and regulate its streets 
and public places,?? a municipality may, by ordi- 
nance, regulate and control the use and operation 
of motor vehicles upon the streets and public places 
thereof ;*3 and except to the extent that such regu- 


And 


N. J.—West v. Asbury Park, 89 
N. J. L. 402, 99:A 190. 

Pa.—Setzer v. Pottsville, 73 Pa. 
Super. 573; Radnor. Tp. v. Bell, 27 


Pa. Super. 1. 

R,, I.—State .v-; Thurston,; 28° R; I. 
265, 66 A 580. ° 

{a] Express power.—A _ statute 
relative to the operation of motor 
vehicles, by prohibiting the passage 
of ordinances inconsistent. with the 
provisions of the act, thereby ex- 
pressly grants the right to make or- 
dinances not inconsistent therewith, 
SN vy. Colquhoun, 42 Ida. 522, 247 

P 740. 


{b] Implied power.—Frem the 
power to regulate all the known 
classes of vehicles at the time ef the 
enactment of the city charter, to- 
gether with the provisions thereof 
empowering the city to pass erdin- 
ances to accomplish the ebject of its 
incorporation, flows implied pewer to 
regulate other classes ef vehicles 
that may come into general use in 
after years and warrants the exten- 
sion of this power to the centrel of 


automobiles. Taylor v. Reberts, 84 
Fla. 654, 94 S 874. 
Delegation of police power to 


municipal corporation in general see 
Constitutional Law § 418. 


32. See Municipal Corperations 
XVIII in 44°C. J. 
33. Ala.—Giglio v. Barrett, 207 


Ala. 278, 92 S 668; Mobile v. Gentry, 
170 Ala. 234, 54 S 488; Dowdell v. 
Beasley, 17 Ala. A. 100, 82 S 4@ [cer- 
tiorari den 203 Ala. 696 mem, 82 § 
893.mem]. 


Cal.—Ex p. Snowden, 12 Cal. A. 
621, 10% P24. 

Del.—Cutrona v. Wilmingten,. 14 
Del. Ch. 208, 124 A 658. 

Fla.—Taylor v. Roberts, 84 Fla. 
654, 94 S 874, 

Ill.—Chiecago v. Francis, 262 Ill. 


331, 104 NE 662; Chicago v. Walden 
W. Shaw Livery Co., 258 Ill, 469, 101 
NE 588; Chicago v. Kluever, 257 Ill. 
317, 100 NE 917; Ayres v. Chicago, 
239 Ill, 237, 87 NE 1073; Censumers 
Co. v. Chicago, 208 Ill. A. 203 frev 
on other grounds 298 Ill. 339, 131 NE 
628]; Slade v. Chicago, 1 Ill. Cir. 520. 


Iowa.—Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 
Mass.—Burgess v. Brockton, 235 


Mass. 95, 126 NE 456; Com. v. Slo- 


cum, 230 Mass, 180, 119 NE 687; 
Com. v. Newhall, 205 Mass. 344, 91 
NE 206. : 


Mich.—Peo. v. Schneider, 139 Mich. 
673, 103: NW 172, 69 LRA 345, 5 
AnnCas 790. ; 

138 Minn. 


Minn.—Bruce vy. Ryan, 

264, 164 NW 982; State v. Larrabee, 
104 Minn. 37, 115 NW 948. 

Mo.—St. Louis v. Hammend, 199 
SW 411. } 

»Nebr.—Omaha, etc., St. R. Co. v. 
Omaha, 208 NW 1238. 

Ney.—State v. Shaughnessy, 47 
Nev. £29, 21% BP: 581. 

N. J.—Kolankiewiz v. Burke, 91 N. 
J, L. 567, 103 A 249; Fonsler y. At- 
lantie City, 70 .N. J. lat 125, 56 A 119, 

Oh Nicholls © v. Cleveland, 101 Oh, 
St. 39, 128 NE 164. 

Or.—Parker v. Silverton, 109 Or: 
298, 220 P. 139, 31 ALR 589% 

Pa.—Radnor Tp. v. Bell; 27 Pa. 
Super, 1% Brazier “v- Philadelphia, 
15 Pa, Dist. 14 peo 215 Pa, aos 64 
A 508]. 7 
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lations are inconsistent with state regulations,** this | 
power may be exercised notwithstanding the state 


legislature has passed a general 


the same subject matter,®° in which case both the 
ordinance and the statute, if they are not incon- 
Where a city has 
such power, it is its duty, by proper regulations, 
to guard the public against injury from the use of 


sistent, must be complied with.*° 


streets by motor vehicles.*7 
Particular applications. 


S. D.—Kelly v. James, 37 S. D, 272, 
157 NW 990. 

Tex.—Greene v. San Antonio, (Civ. 
A.) 178 SW 6; Ex p. Jonischkies, 92 
Tex...Cr, 461, 244 SW 997; Ex p. 
Bogle, 78 Tex. Cr. 1, 179 SW 1193. 

Utah.—Dixon v, Bergin, 64 Utah 
195, 228 P 744. 

Wash.—In re Sound Transit Co., 
119 Wash. 684, 206 P 9381. 

Wiis.—Oshkosh v, Campbell, 151 
Wis. 567, 189 NW 316. 

N. S.—Rex v. Archibald, 29. CanCr 
Cas 146. 

[a] “It is a proper exercise of 
the police power and of the power 
to regulate the streets, for the city 
council to place them under such re- 
strictions as will enable the police 
to enforce against them the penalty 
for exceeding the speed allowed by 
the city ordinances, and also as to 
enable the police power to enforce 
other restrictions, such as in regard 
to lights, the observance of the laws 
of the road by such vehicles, etc.” 
Slade v. Chicago, 1 Ill. Cir. 520, 524. 

{[b] Course of travel.—An ordin- 
ance prescribing the course which 
the stream of vehicular travel must 
take is within the police power of 
the city to enact. State v. Larrabee, 
104 Minn. 37, 115 NW 948. 

34 See infra § 21. 

35. Cal.—In re Murphy, 
286, 212 P 30. 

Ida.—Quillin v. Colquhoun, 42 Ida. 
522, 247 P 740. 

Ill.—Chicago v. Keogh, 291 Ill. 188, 
125 NE 881; Chicago v. Walden W. 
ae Livery Co., 258 Ill. 409, 101 NE 
88. 

Iowa.—Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 

Mass.—Com. v. Crowinshield, 187 
Mass. 221, 72 NE 9638, 68 LRA 245. 

Or.—Lidfors v. Pflaum, 115 Or, 142, 
205 -P277,,236 P 1059. 

Pa.—Brazier v. Philadelphia, 15 Pa. 
Dist. 14 [aff 215 Pa..297, 64 A 508, 7 
AnnCas 548]; Com, v. Hawkins, 14 
Pa. Dist. 592; Radnor Tp. v. Bell, 29 
Pa. Co. 444 [aff 27 Pa. Super. 1]. 

S. D.—Kelly v. James, 37S. D. 
157 NW 990. 

Wash.—Bellingham y. Cissna, 44 
_ Wash, 397, 87 P 481. 

Wis.—Oshkosh v. 151 
Wis... 567, 1839 NW 316. 

Austr.—Cullis v. Ahern, 18. Austr. 
Ge. RR. 640. hatt, (1914) Vict: E.. 166, 
sor AUStr wile Di VOT]. 

fa] Dlustration.—A municipal or- 
dinance, requiring drivers of vehicles 
turning to the right at street inter- 
sections to keep as close as possible 
to the right-hand curb, is not invalid 
by reason of a state statute prescrib- 
ing rules for automobile drivers, 
where the act expressly reserves the 
usual powers of regulations to muni- 
cipalities. Oshkosh v. Campbell, 151 
Wis. 567, 1389 NW 316. 

[b] .A statute giving the owners 
of motor vehicles equal rights upon 
all public highways of the state with 


190 Cal. 


272, 


Campbell, 


’ 

Subject to these limi- 
tations, a municipality may require the use of 
reasonable safety appliances on automobiles,*> may 
regulate the rate of speed at which such vehicles 
may be operated,®® and may enact regulations ex- 
cluding or restricting the use of certain streets.*° 

[§ 21] (2) Restriction or Limitation of Power.*! 
The municipality’s power of regulation of motor 


MOTOR VEHICLES 


statute covering 


all other users of such highways does 
not interfere with the power of a 
municipality to make regulations as 
to the use of its streets in the proper 
exercise of its police power. Sut- 
ter v. Milwaukee Bd. of Fire Under- 


writers, 164 Wis. 532,.160 NW 57, 
1034. 
36. Ex p. Snowden, 12 Cal. A. 521, 


‘107 P 724; Brazier v. Philadelphia, 15 
Pan Dist. 4 atta 215 ae on Oe 2a 
508, 7 AnnCas 548]. And see cases 
supra note 35. 

37. New Orleans y. LeBlanc, 139 
Lar 1i3.771 S248. 

88. Chicago v. Banker, 112 Ill. A. 
4 


Regulations as to equipment gen- 
erally see infra § 32 


39. See infra §§ 38-40. 
40. See infra §§ 44-46, 638, 64. 
41. Reasonableness of regulations 


see infra § 26. 

42. See constitutional provisions. 

43. Cal.—In re Murphy, 190 Cal. 
286, 212 P 30; Ham v. Los Angeles 
County, 46 Cal. A. 148, 189 P 462. 

Ida.—Quillin v. Colquhoun, 42 Ida. 
522, 247. P 740. 

Tll.—Chieago v. Francis, 262 Il. 
331, 104 NE 662; Chicago v. Walden 
W. Shaw Livery Co., 258 Ill. 409, 101 
NE 588; Ayres v. Chicago, 239 Ill. 
237-5 8¢ INE 10782 

Iowa.—Decatur v. Gould. 185 Iowa 
203, 170 NW 449. 

Md.—Swann v. Baltimore City, 132 
Md. 256, 103 A 441. 

Mass.—Com. v. Newhall, 205 Mass. 
344, 91 NE 206. 


Mich.—Brennan v. Detroit, 207 
Mich. 35, 173 NW 511. 
Minn.—Bruce v. Ryan, 138 Minn. 


264, 164 NW 982. 

Mo.—Ex p. Tarling, 241 SW 929. 

N. J.—Bridgeton v. Zellers, 100 N. 
J. L. 38, 124 A 520; Kolankiewiz v. 
Burke; 91N: oe 1a oO, OS As 249 
Morristown-Madison Auto Bus Co. v. 
Madison, 85° N: J. Li 59, 88 A’ 8295 
Clausen v. De Medina, 82 N. J. L. 
491, 81 A 924. 

N. Y.—Peo. v. Braun, 100 Misc. 348, 
166 NYS 708. 

N. C.—State v. Freshwater, 183 N. 
CRT6 27 TS eres 

Or.—Everart v. Fischer, 75 Or. 316, 
45° P33; 147 P 189, 

Pa.—Radnor Tp. 27 Pa, 
Super. 1. 

R. I.—State v. Thurston, 28 R. I. 
265, 66 A 580. 

Ss 


Vv. bell; 


. D.—Kelly v. James, 37 S. D. 
272, 157 NW 990. 
Tex.—Ex p. Jonischkies, 92 Tex. 


Cr. 461, 244 SW 997. 
Wash,.—Bellingham 
Wash. 397, 87 P 481. 
N. S.—Rex v. Archibald, 29 Can 
CrCas 146. 

[a] In Connecticut, Motor Vehicle 
Act (Acts [1915] c 231) § 6 expressly 
prohibits a municipal corporation 
from making any ordinance respect- 
ing the regulation, use, or equipment 
of motor vehicles. State y. Scheid- 


vy. Cissna, 44 


[§§ 20-21 


vehicles, however, is subject to constitutional re- 
strictions or limitations,*? and may be either pro- 
hibited or abridged by general statutes covering 
the same subject matter;*® except that, in cities 
which derive their power to pass and enforce po- 
lice regulations under a constitutional or charter 
provision, the legislature cannot limit the power 
of the local legislative bodies to pass regulations 
which are not inconsistent with the general motor 
vehicle law,** and if the legislature does not enact 
such regulations it cannot validly forbid a mu- 
nicipality from acting in the matter.*® 

Consistency with state regulations.*® 
vehicle regulation passed by a municipality, which 
conflicts or is inconsistent with a state regulation 
of the same matter, is invalid,#? and it has been 
held that this rule prevails in charter cities, not- 


Any motor 


ler, 91 Conn. 234, 99-A 492. 

[b] Construction of particular 
limitations.—(1) A statute, provid- 
ing that local authorities shall have 
no power to pass any ordinance re- 
quiring from any automobile owner 
any fee for the use of the public 
highways, excluding any such owner 
from their free use, or in any way 
regulating motor vehicles or their 
speed, and that no ordinance or rule 
contrary to the act shall have any 
effect, is aimed to prevent munici- 
palities from singling out motor ve- 
hicles and legislating particularly 
against them, and does not deprive a 
municipality of the power to enact 
ordinances in relation to the law of 
the road. Kelly v. James, 37 S. D. 
272, 157 NW 990. (2) A provision 
of a motor vehicle statute that local 
authorities shall have no power to 


‘enact traffic regulations inconsistent 


therewith, with certain specified ex- 
ceptions, with respect of traffic at 
street crossings, ete., if intended to 
cover the whole field of traffic regula- 
tion, in effect confers on cities the 
right to regulate with respect to the 
excepted matters and is valid. In re 
Murphy, 190 Cal. 286, 212 P 30. (3) 
A statute, regulating transportation 
by motor vehicles which contains a 
provision that it “shall not repeal 
any of the existing law or laws, re- 
lating to motor propelled vehicles, 
their owners or operators, or requir- 
ing compliance with any condition 
for their operation,’ does not super- 
sede other laws and regulations, not 
inconsistent therewith, relating to 
motor propelled vehicles and does not 
deprive a city of the power to regu- 
late the use of its streets by motor 
vehicles. In re Sound Transit Co., 
119 Wash. 684, 206 P 981. 


44, In re Murphy, 190 Cal. .286, 
212 P 30; Ex’ p. Daniels, 1838 Cal. 
636, 192 P 442, 21 ALR 1172; In re 
Sound Transit Co., 119 Wash. 684, 
ZOG MPs Osite 

45. Ex p. Daniels, 183 Cal, 636, 


192 P 442, 21 ALR 1172% 
oc As to speed see infra §§ 41, 
47. Cal.—O’Meara v. Swortfiguer, 
191 Cal, 12, 214 P 975;'Ex p, Daniels, 
183 Cal, 686, 192 P 442, 21 ALR 1172; 
Humphrey v. U. S. Macaroni Co., 49 
Cal. A, 395, 193° P 609; Pemberton 
v. Arny, 42 Cal. A. 19, 183 P 356; 
Ny re Smith, 26 Cal) A. 11'6,'146) P 


Ga:—Carter v. State, 12 Ga. A. 430, 
78 SE 205. 

Ill— Elie v. Adams Express Co., 
300 Ill. 340, 133 NE 243; Lincoln v. 
Dehner, 268 Ill. 175, 108 “NE 9913 
Chicago v. Francis, 262 Il. 331, 104 
NE 662. 

Mass.—Com. v. Newhall, 205 Mass. 
344, 91 NE 206. 

Minn.—State v. Mandehr, 168 Minn. 
139, 209 NW 750. 
ota a v. Hasler, (A.) 274.SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 


§§ 21-22] 


withstanding the rule that ordinances in such cities, 
regulating ‘‘municipal affairs,’’ shall prevail over 
inconsistent statutes,*® since the regulation of motor 
vehicles in cities is no longer a mere 
A local regulation, however, is not in- 
consistent or conflicting which merely places ad- 
ditional and more stringent limitations upon the 
operation of motor vehicles than those preseribed by 
the state law,°® or which merely provides a some- 
what different method of complying with the law.®+ 


affair.’ ’*° 


N. J.—Morristown-Madison Auto 
Bus Co. v. Madison, 85 N. J. L. 59, 
88 A 829. 

N. Y.—Buffalo v. Lewis, 192 N. Y. 
193, 84 NE 809; Peo. v. Braun, 100 
Misc. 343, 166 NYS 708. 

N. C.—State v. Stallings, 189 N. C. 
104, 126 SE 187; State v. Freshwater, 
183N./ C. 762, i111 SE 161. 

Okl.—Ex p. Mayes, 64 Okl. 260, 167 
PP4S. 


Or.—Lidfors v. Pflaum, 115 Or. 142, 
20d se eACU Zoos, 1009. 

Pa.—Brazier v. Philadelphia, 215 
Pa. 297, 64 A 508, 7 AnnCas 548. 

R. I.—State v. Thurston, 28 R. I. 
265, 66 A 580. 

Tex.—Ex p. Jonischkies, 92 Tex. 
Cr. 461, 244 SW 997. 

Wash.—Hiscock v. Phinney, 81 


Wash. 117, 142 P 461, AnnCasi916E 
1044. 

W. Va.—State v. Robinson, 87 W. 
Va. 374, 104 SE 473. 

Austr.—Cullis vy. Ahern, 18 Austr. 
C..L. Ro 540 “Taft [1914] Vict. Te *66; 
35 Austr. L. T. 107]. 

[a] Ordinances held not incon- 
sistent with statute—-(1) Requiring 
motor cycle to carry lighted rear 
jlamp. Cullis v. Ahern, 18 Austr. 
@hihi Rie 540: [aff [1914] VictsiL: 66, 
35 Austr. L. T. 107]. (2) An ordin- 
ance giving pedestrians the right of 
way at street intersections and 
erossings, and vehicles the right of 
way between intersections and cross- 
ings. Quillin v. Colquhoun, 42 Ida. 
522, 247 P 740. (3) An ordinance, 
requiring all vehicles proceeding in 
opposite directions to pass to the 
right, and prohibiting the driving 
thereof in a negligent manner, and 
requiring driver of any vehicle about 
to turn to give an unmistakable sig- 
nal indicating direction thereof. Lid- 
fors) weePilaun, 15s" Ors 142, )205P 
2775, 236 Prwos9ia (4)2A  eltyordins 
ance, requiring the inspection of mo- 
tor vehicles and the obtaining of a 
license for their operation, and 
regulating the speed at which they 
may be driven, is not affected by a 
state statute subsequently enacted 
providing for the registration and 
licensing of motor vehicles and the 
carrying of state license plates, and 
fixing a maximum speed higher than 
the one prescribed by the ordinance. 
Brazier v. Philadelphia, 215 Pa. 297, 
64 A 508, 7 AnnCas 548. 

{b] Ordinance must yield to stat- 
ute.—City ordinances, regulating 
motor vehicles, when in conflict with 
state law, must yield to the right of 
the state to protect its citizens and 
strangers. Lidfors v. Pflaum, 115 
Or. 142, 205 P 277, 236 P 1059. 

4g. in re Murphy, 190 Cak. 286, 
212 P 30; Ex p. Daniels, 183 Cal. 636, 
192) P 442, 21 ALR 1172; Helmer v. 
Sacramento County Super. Ct., 48 
Cal. A. 140, 191 P 1001; Ex p. Shaw, 
53 Okl. 654, 157 P 900. 

Municipal home rule generally see 
Municipal Corporations § 294. 

49. Ex p. Daniels, 183 Cal, 636, 192 
z 442, STTAGR 172 Helmer; v. Sacra- 

mento County Super. Ct., 48 Cal. A. 
140, 141, 152, 191 P 1001. 

“phe regulation of street traffic 
has usually in the near past been 
treated as a municipal matter. Until 
the advent of ‘the autormobile, inter- 
urban traffic was so small as to be 
negligible and, as a result, traffic 


regulations were a-maiter ‘of con-|: 


cern only to the inhabitants of the 


MOTOR VEHICLES 


‘municipal 


city. But when autos ,and motor- 
trucks invaded our highways and 
streets in tens and hundreds of thou- 
sands, a matter that yesterday was 
local has become of state and nation- 
wide importance today. ... It is 
common knowledge that the number 
of auto passengers entering some of 
our cities on special occasions ex- 
ceeds, in a single day, the entire 
population of the city. The great 
number of autos, their high speed, 
their use of a nonintelligent motive 
power, the want of adequate room on 
roads and streets not laid out for 
such a congested traffic, and the over- 
whelming necessity for uniformity 
in handling the traffic, all have forced 
the conviction that the proper and 
orderly handling of this stupendous 
traffic has become a matter of the 
gravest concern to the people of the 
entire’ state. ..... In’ short, almost 
every citizen of the state has as 
great an interest in the traffic regu- 
lations of- neighboring cities as he 
has in his rural highways about him 
and vastly more concern as to what 
they are and how they are to be 
observed. It may be doubted whether 
any other police problem requires 
such unfailing uniformity, one city or 
locality with another, as that of 
handling the endless procession of 
motor vehicles on our highways.” 
Helmer v. Sacramento County Super. 
Ct., Supra. 

50. Ham v. Los Angeles County, 
46 Cal, A. 148, 189 P 462; Ex p. Snow- 
densa. .Caly Ai eb21 o10ie bs (2405, Ehis— 
cock v. Phinney, 81 Wash, 117, 142 
P 461, AnnCasl1916E 1044, 

{a] MTlustrations.—(1) An ordin: 
ance requiring the driver of a vehicle 
to drive on the right-hand side of 
the street as near the curb as pos- 
sible is not inconsistent with a motor 
vehicle statute requiring the driver, 
whenever practicable, to drive on the 
right-hand side of the highway. 
Humphrey v. U. S. Macaroni Co., 49 
Cal. A395), 1293" , Pe 609. (2) An 
ordinance requiring vehicles to keep 
as near the right-hand curb as pos- 
sible does not conflict with a statute 
requiring vehicles to turn to the 
right on meeting; as it covers con- 
ditions which the statute does not 
meet and establishes the law of the 
road within the boundaries of the 


city. Hiscock v. Phinney, 81 Wash. 
117, 142 P 461, AnnCas1916E 1044. 
51. Pullen vy. Selma, 16 Ala. A: 
473, 79 S 147; Mann vy. Scott, 180, 
Cal. 550, 182 P 281. 
(a) MNlustration.—An ordinance, 


requiring the operator of a motor 
vehicle to stop not less than a given 
distance from the rear of a street 
ear which is taking on or letting off 
passengers, is valid and not incon- 
sistent with a statute which provides 
that in, passing such a street car 
the operator of a motor vehicle shall 
exercise due care and caution and 
stop if necessary. Pullen v. Selma, 
16. Ala. A. 473, 79 S 147; Mann v. 
Scott, 180 Cal. 550, 182 P 281. 

52. Licensing: officers see 
§§ 148-151. 

Of public service vehicles see infra 
§§ 56-58. 

Ark.—Snow v. Riggs, 290 SW 

591. 


infra 


Cal.—In re McLain; 190 Cal. 376, 
212, P2620, 
Colo.—Peo. 74. Colo. 


v. Milliken, 
456, 223 P 40, : 


[42 C.J.] 619 


[§ 22] d. Public Officers or Boards.®? The power 
of supervising and making rules and regulations as 
to administrative matters, in carrying out the statu- 
tory regulations of motor vehicles, may be conferred 
upon designated public officers or boards,*? such as 
upon the state highway commission,°* or, within a 
city, upon police or traffic officers.°> Such officers or 
boards may make rules and regulations only as to 
matters within the powers delegated;°* and they 
are presumed not to be vested with power to make 


Fla.—Zackary v. Morris, 78 Fla. 
316, 82 S 830. 
eat Rian v. McFarlane, 154 NE 
[a] Route of vehicles of exces- 
sive weight.—It is a valid delegation 
of legislative power to authorize 
county commissioners or other local 
authorities to name and direct the 
roads over which motor vehicles of 
excessive weight may be operated. 
cate iv, Morris, 78 Fla. 316, 82 


[b] Appointment and right to of- 
fice.—Where the duties of deputy 
supervisors of motor vehicles, under 
a later statute, are substantially 
identical with those of motor vehicle 
inspectors under an earlier statute, 
the effect of the later statute, if valid, 
would be to deprive motor vehicle 
inspectors appointed under the earlier 
statute of their offices, and permit 
the appointment of others in their 
stead; and where the statute provides 
that the deputy supervisors may be 
appointed without salary, the right 
to office of inspectors appointed un- 
der the former statute, whose serv- 
ices are dispensed with, arises only 
when regular paid deputy supervis- 
ors are appointed. Peo. v. Milliken, 
74 Colo. 456, 223 P 40. 

54, Snow v. Riggs, (Ark.) 290 SW 
HO Daas 

“There. can be no doubt that in 

pursuance of its authority to regulate 
public highways and travel thereon, 
the Legislature may by statute pre- 
scribe general rules and intrust their 
enforcement to a state highway com- 
mission and may give power to the 
commission to enact further rules 
not in conflict with the statute. 
If the Legislature, within reasonable 
limits, may enact statutes regulating 
the use of vehicles on the highways 
... it is equally certain that the 
Legislature may delegate to the state 
highway commission the power ‘to 
adopt reasonable rules and regula- 
tions to carry out the provisions of 
the statute regulating the use of the 
public highways of the state.” Snow 
v. Riggs, supra. 

Highway boards or commissions 
generally see Highways §§ 278-287. 

55. Ryan vy. Riley, 65 Cal. A. 181, 
223 P 1027; PaNior v. Roberts, 84 Fla. 
654, 94 S 874 

56. Taylor v. Roberts, supra; Com. 
v. McFarlane, (Mass.) 154 NE 83. 

[a] » Iiustration.—Where a stat- 
ute provides that motor vehicles 
shall be provided with a suitable bell, 
horn, or other means of signaling, 
the regulation of a supervising offi- 
cial, under his power to prepare 
rules and regulations governing the 
use and operation of motor vehicles, 
that no signal device on an automo- 
bile should be operated by compressed 
gas, is invalid. Com. v. McFarlane, 
(Mass.) 154 NE 838, 84 (where the 
court said: “Manifestly a horn with- 
out equipment by which the operator 
can signal is not a suitable horn, 
The device for sounding the’ horn 
and thereby making it effective for 
signaling is a factor in the deter- 
mination of the question whether qa 
horn is suitable within the meaning 
of the statute. Such device is no 
more a part of the ‘use and opera- 
tion’ of a motor vehicle . .. than is 
the horse power of the engine or the 
-number.of. brakes_or. any. other .part 
of its equipment’’), 
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a regulation in a matter already regulated by 
statute.o? But if the rules and regulations adopted 
by them are within the general purpose of the au- 
thority granted and tend to make it effective, they 
are not subject to the eriticism that they are an 
unlawful delegation of authority.°® The legisla- 
ture, however, cannot delegate to such officers or 
boards its legislative functions,°® and therefore can- 
not confer upon them power to establish a maximum 
rate of speed, less than the rate established by 
law, over a particutar part of the highway.°° Thus, 
where the state highway commission, under its 
power to regulate, establishes a maximum rate, of 
speed over a bridge, at a rate less than that al- 
lowed by law, such regulation if viewed as an at- 
tempt to legislate is unauthorized and void;*! or 
if viewed as a regulation, is unenforceable, where 
the legislature has fixed no penalty for its viola- 
tion.®? 

Appointment of police or traffic officers. A stat- 
utory provision empowering the chief of the motor 
vehicle division to appoint such number of traffic 
officers as he may deem necessary is not uncon- 
stitutional and void because it does not lmit or 
specify the number of traffic officers to be ap- 
pointed ;*? or because it permits the appointment 
of traffic officers, who are state officers, to act in 
particular counties,°* and their salaries ‘to be fixed 
by contract by the county board of supervisors in 
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[§§ 22-24 


connection with the chief of the motor vehicle de- 
partment;® nor is it void as not being uniform 
in its operation, although whether it shall be put 
into effect in all of the counties of the state is 
discretionary with such chief.°¢ 

[§ 23] 2. Purposes of Regulations. The purpose 
of statutory or municipal regulations of motor ve- 
hicles primarily is for the safety and protection 
of other travelers on the public highways or 
streets,°” and to reduce to the minimum the dangers 
and inconveniences which naturally are the conse- 
quences of the operation of such vehicles.*® But it 
is also the purpose of some of these regulations, in- 
cluding those which afford reciprocal privileges to 
residents of other states,°® to bring about uniformity 
of regulation of these vehicles in the different states 
or municipalities.7° Another purpose of regulations 
which relate to license or registration fees or taxes 
is the raising of funds or revenue to improve and 
repair highways used or injured by the operation 
of motor vehicles,74 and the identification of such 
vehicles in case they fail to observe the statutory 
or municipal regulations imposed upon them.‘? 

[§ 24] 3. Validity of Regulations’*—a. In Gen- 
eral. Generally speaking, the rules of law which 
govern the constitutionality’* and validity of stat- 
utes’® and municipal ordinances’* apply in deter- 
mining the constitutionality and validity of stat- 
utes’? or municipal ordinances*® regulating motor 


meer regulations see infra §§ 35— 


Statute vesting supervisory and regu- 


57. Com. v. McFarlane, (Mass.) [a] “Limitation of the speed of 
154 NE 83. automobiles (1) upon the public 
58. Taylor v. Roberts, 84 Fla, 654,| streets, roads and highways is for 
94 S 874. the protection of travelers and driv- 
59. In re McLain, 190 Cal. 376,]/ers of horse-drawn vehicles upon 
212 P 620. such highways.” Christy v. Elliott, 
60. In re McLain, supra. 2U6SP T8144 Oa AN 1038529 108 


Speed regulations generally see in- 
fra §§ 35-43. 


61. In re McLain, 190 Cal, 376, 212 
P 620. 
oe In re McLain, sup 


Ryan v. Riley, 6 65 Pee A. 181, 


228 P 1027, 


64. Ryan v. Riley, supra. 
65. Ryan v. Riley, supra. 
66. Ryan v. Riley, supra. 


67. Ga.—Elsbery v. State, 12 Ga. 
A. 86, 76 SE 779. 

Ill.._Consumers Co. v. Chicago, 208 
Till. A. 203 [rev on other grounds 298 
Ill, 339, 1381 NE 628]. 
~“Ind.—-Doering v. Walters, 80 Ind, 
A. 194, 140 NE 74. 

Towa. —Fisher y. Elliston, 174 Iowa 
364, 156 NW 422. 

Kan.—Walker v. Faelber, 102 Kan. 
eee Aly esi Ea hand LRA1918D 569. 

Ky.—Nunnelley v. Muth, 195 Ky. 
352, 242 SW 622, 27 ALR 910. 

La.—Bianchi v. Mussachi, 1 La. 

A. 291. 


Md.—Rugegles v. State, 120 Md. 
553, 87 A 1080. 
Mass.—Com, v. Kingsbury, 199 


Mass. 542, 85 NE 848, 127 AmSR 513, 
LRAI915E 264, 


‘ Mich.—White v. Edwards, 222 
Mich. 321, 192 NW 560. 

Minn.—Fairchild v. Fleming, 125 
Minn. 431, 147 NW 434. 

Mo.—State v. Swagerty, 203 Mo. 


517, 102 SW 483, 120 AmSR 671, 10 
LRANS 601, 11 AnnCas 725. 

N. J.—Unwen v. State, 73 'N.' J. L. 
529, 64 A 163 [aff 75 N. J. L. 500, 68 
A 110]. 

N. Y.—Peo. v. MacWilliams, 91 
App. Div. 176, 86 NYS 357. 

Or.—State v. Preston, 103 Or. 631, 
206 P 304, 23 ALR 414. 

Pa,—-Wilkes-Barre Jitney Bus As- 
soc. v. Wilkes-Barre, 256 Pa. 462, 100 
A 954. 

Utah.—Staton v. Western Macaroni 
Mfg. Co., 52 Utah 426, 174 P 821. 

Que.—Sawyer v. Giguere, 59 Que. 
Super: 520. 


AmSR 196, 1 LRANS 215, 3 AnnCas 
487. (2) A statute, making it un- 
lawful to operate a motor cycle on a 
public highway outside of a town or 
village at more than twenty-five 
miles per hour, is intended solely to 
protect others using the highway. 
Walker v. Faelber, 102 Kan. 646, 171 
P 605, LRA1918D 569. 

[b] Removal of license plates on 
sale.—A statutory provision that on 
the sale of a motor vehicle the de- 
livery thereof shall not be deemed 
to have been made until the vendor 
has removed his license number 
plates, is in the nature of a police 
regulation for the protection of the 
public to enable one who is injured 
by the negligent driving of an auto- 
mobile to identify the person liable 
by a public record showing the license 
of the vehicle. Davis v. Slocomb, 288 
Fed. 352. 

68. Whyte v. Sacramento, 65 Cal. 
A. 534, 234 P 1008. 


69. See infra §§ 86-91. 
70. In re Smith, 26 Cal, A. 116, 
146 P 82; Peo. v. Sargent, 254 Ill. 


514, 98 NE 959; Peo. v. New York 7th 


Dist. Magistrate’s Ct. Prison, 121 
Appl’ Div. 645) "106" NYSEB14 | thaft 
190 N. Y. 315, 88 NE 44); Bara- 
boo v. Dwyer, 166 Wis. 372, 165 NW 
297? 

71. See infra § 75. 

72. See infra § 75. 


73. Constitutionality and validity 
of: 
License regulations see infra §§ 79-— 
82 


Municipal regulations conflicting with 
state regulations in general see 
supra § 21. 

Parking regulations: 

In general see infra § 34. 
Of public service vehicles see infra 
§§ 65-67. 

Regulations of public service motor 
vehicles in general see infra § 62. 

Restrictions as to streets or high- 
ways See infra §§ 44-46, 68, 64. 


‘94 SE 823; 


woes PAD hae in officials see infra 

Construction me determining valid- 
ity see infra § 2 

74 See Conatitusional Law 12 C. 
JJ pl 653. 

75. See Statutes [36 Cyc 971 et 


See 


s Municipal 
§§ 853-880. 
77. 


Corporations 


Hale v. State, 21 Ga. A. 658, 
Peoyi vouSisk, 29.7%- Til 

314, 130 NE 696; State v. Claimorne, 
185 Iowa 170, 170 NW 417; 3 ALR 
392; Huston vy. Des Moines, 176 
Iowa 455, 156 NW 883; Jasnowski 
Se Detroit, 191 Mich. 287, 157 NW 
78. Fla. snip inia v. Brogden, 84 Fla. 
520, 94 S 65 
Thwaocdtuecont v. Des Moines, 176 
Iowa 455, 156 NW 883. 
Mo.—Ex p. Tarling, 241 sw 929. 
Oh.—Nicholls v. Cleveland, 101 Oh. 
St. 39, 128 NE 164 

Pa.-Radnor Tp, vs Bell, » 2% .Pa, 
Super. 1. 

Tex.—Ft. Worth v. Lillard, (Civ. 
A.) 272 SW 577. 

[a] Illustration.—An ordinance re- 
quiring drivers to stop at the rear 
of a street car which has stopped to 
take on or let off passengers, so as 
to allow passengers free passage be- 
tween the street car and the curb, 
and wait until the street car has 
resumed motion, except that in con- 
gested districts’ vehicles may pass 
street cars so stopped if they clear 
six feet from the lower step, al- 
though not requiring car stops to be 
marked, is a proper police regulation 
and does not constitute an unreason- 
able and unconstitutional interfer- 
ence with the rights of any citizen, 
nor deprive any citizen of equal pro- 
tection and benefit of the law. 
Nicholls v. Cleveland, 101 Oh, St. 39, 
128 NE 164. 

[b] An ordinance not passed by 
the requisite number of votes of the 
city council as required by the city 
charter is invalid as a regulation of 
motor vehicles. Ft. Worth y. Lillard, 
(Tex. Civ, A.) 272 SW 577. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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vehicles, such as that the regulation must be clear 
and definite in its terms,’? and that the statute or 
ordinance must not embrace more than one sub- 
ject which must be clearly expressed in the title.®° 
Where a statute or ordinance regulating motor ve- 
hicles is composed of several independent regula- 
tions or provisions, the invalidity of one of ‘such 
regulations does not affect the validity of the 


others.®! 
[§ 25] b. Discrimination; 


79. U. S—Liberty Highway Co. v. 
Michigan Public Utilities Commn., 
294 Fed. 703. 

Ala.—Hood, ete., Furniture Co. v. 
Royal, 200 Ala. 607, 76 S 965. 

Ga.—Holland v. State, 11 Ga. A. 
769, 76 SE 104. J 

Tll.— Consumers’ Co. v. Chicago, 
298 Ill. 339, 181 NE 628 [rev 208 Ill. 
Al 2087: 

Mich.—Peo. v. Dow, 155 Mich. 115, 
118 NW 745. 

Minn.—Fairley v. Duluth, 150 Minn. 
374, 185 NW 390, 32 ALR 1258. 

Okl.—-Missel v. State, (Cr.) 244 P 462, 

Tex.—Nelson v. State, ST “Tex Cr: 
210, 261 SW 1046; Ex p. Curry, 96 
Tex, Cr. 3, 225 SW 730; -Griffin .v. 
State, 86 Tex. Cr. 498, 218 SW 494. 

[a] Regulation held clear and 
definite as to the duty of an auto- 
mobile driver in approaching a pedes- 
trian, or animals being ridden or 
driven. Holland y. State, 11 Ga. A. 
769, 76 SE 104, 

[b] Statute held uncertain and 
indefinite.—A statute which under- 
takes to make penal the failure of 
an operator of a motor vehicle, when 
meeting any vehicle approaching in 
the opposite direction, to ‘‘turn his 
vehicle to the*‘right so as to give 
one half of the traveled roadway, if 
practicable, and a fair opportunity to 
the other to pass by without un- 
necessary interference,” is too un- 
certain and indefinite in its terms to 
be capable of enforcement. Heath v. 
State, (Ga. A.) 136 SE 284; Hamil- 
ton vy. State, 21° Ga. A. 660, 94 SE 
824; Hale v. State, 21 Ga. A. 658, 659, 


~94 SE 823 (where the court said: 


“Who should determine, in each par- 
ticular case, whether, under the par- 
ticular circumstances of that case, it 
was practicable for the driver to 
give the other party half of the 
traveled roadway? Under certain 
circumstances one jury might con- 
sider such action practicable, and 
convict; another jury, under the same 
circumstances, might deem it im- 
practicable, and acquit. If the driver 
of the motor vehicle deemed it im- 
practicable to give half of the trav- 
eled roadway and in good faith failed 
so to do, he would be convicted of 
the offense should the jury find he 
used poor judgment in passing upon 
the practicability. How is the driver 
to know in all cases when he is vio- 
lating this statute?’). 

{c] Requirement sufficiently cer- 
tain.—An ordinance providing that 
no person shall drive or operate a 
vehicle “in any other than a careful 
and prudent manner” is not invalid 
for uncertainty. Estes v. Babcock, 
119 Wash. 270, 273, 205 P 12. 

80. Ala.—Spruill v. State, 21 Ala. 
A. 211, 106 S 875. 

Ida.—Achenbach v. Kincaid, 25 
Ida. 768, 140 P 529. 

Jll.—Christy v. Elliott, 216 Ill. 31, 
74 NE 1035, 108 AmSR 196, 1 LRANS 
215, 3 AnnCas 487. 

Ina. —Baldwin v. State, 194 Ind. 
303, 141 NE 343. 

Towa.—State v. Manhattan Oil Co., 
199 Iowa 1213, 203 NW 301; Withey 
v. Fowler Co., 164 Iowa 377, 145 NW 
923. 

Kan.—Decker v. Wichita, 109 Kan. 
796, 202 P 89. 

Ky.—Ex p. Lawrence, 204 Ky. 568, 
265 SW 287. 

- Mont.—State v. Pepper, 70 Mont. 
596, 226 P 1108, 


Class Legislation.®? 


MOTOR VEHICLES 


erly 
tion.§4 


N. J.—Atlantic City v. Brown, 71 
IN. deeds 81, BS RAL 0) atts 72 UN. Ia. 
207, 62 A 428]. 

Oh.—Powelsland v. Toledo, 15 Oh. 
A, 198. 

Okl.—Simpkins v. State, (Cr.) 249 
P 168. 

S. D—Murphy v. Standard Oil Co., 
207 NW 92. 

Wash.—White v. Turner, 114 Wash. 
405,195 P 240, 197 P 609; State v. 
Ferry Line Auto Bus Co., 93 Wash. 
614, 161 P 467. 

But see Craddock v. San Antonio, 
(Tex. Civ. A.) 198 SW 634 (such re- 
quirement not applicable to munici- 
pal ordinance). 

[a] Statute held void.—That part 


of a motor vehicle carrier act which 


assumes to regulate the transporta- 
tion and sale of goods by motor ve- 
hicles over the public highways by 
the owner of such goods is yoid, 
where the title of the act relates only 
to the regulation of persons engaged 
in the transportation of persons or 
property ‘for hire’ over the public 
highways by motor vehicles. State 
v. Manhattan Oil Co., 199 Iowa 1213, 
203 NW 301. 

[b] Ordinances held valid.—(1) 
An ordinance regulating vehicles in 
use or left standing in the street, 
and providing how drivers shall be 
required to drive, how they shall turn 
into an intersecting street or avenue, 
how they shall cross from one side 
of the street to the other, and how 
vehicles left standing in the street 
shall be placed, and also dealing with 
obstructions in the street, does not 
embody matters so unrelated and 
foreign to each other as to offend 
against the statutory provision that 
no ordinance shall contain more than 
one subject. Withey v. Fowler Co., 
164 Iowa 377, 145 NW 923. (2) An 
ordinance entitled, “An ordinance 
regulating the operation of motor 
busses, providing for certain annual 
payments and providing for the li- 
censing thereof’ which makes full 
provision for such licenses, the pay- 
ment of fees, the execution of bonds, 
the revocation of licenses, regulation 
of operation, appeal, inspection, and 
penalty for a violation of the regula- 
tions, does not contain more than one 
subject which is clearly stated in the 


title. Powelsland v. Toledo, 15 Oh. 
INSEE 
[ec] A provision for the payment 


of fines for hauling improper loads 
over the highway, to the county or 
municipal fund, is germane to the 
subject of the title of an act reading 
“An act regulating the weight of 
load,” etc. Ex p. Lawrence, 204 Ky. 
568, 265 SW 287. 
As to license regulations see infra 
80. 
5 Subjects and title of: 
Ordinances generally see Municipal 
Corporations §§ 802-805. 
Statutes generally see Statutes [36 
Cyc 1017 et seq]. 
81. Cal.—lIn re Schuler, 167 Cal. 
282, 139 P 685, AnnCas1915C 706. 
Ga.—Hazelton vy. Atlanta, 144 Ga. 
775, 87 SE 1043. 
Mich.—Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521. 
Miss.— Wasson v. Greenville, 123 
Miss. 642, 86 S 450. 
Mo.—Ex p. Tarling, 241 SW 929. 
Pa.—Com. v. Templeton, 22 Montg. 
Co. 203. 
Tenn.—Ogilvie v. Hailey, 141 Tenn. 
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Where. a statute or ordinance regulating the use 
and operation of motor vehicles applies to and af- 
fects all alike within a particular class, and the 
classification is a reasonable one, it is not invalid 
as an unjust discrimination and as class legislation 
because it does not affect and apply equally to 
all vehicles using the highways,** since, on account 
of their speed and power, motor vehicles may prop- 
e put in a class by themselves for regula- 

The classification of motor vehicles. for 


392, 210 SW 645. 

Tex.— Graham vy. Seal, (Civ. A.) 235 
SW 668. 

Wash.—White v. Turner, 114 Wash. 
405, 195 P 240, 197 P 609. 

{a] Tlustration.—Where an ordi- 
nance provides that persons operat- 
ing motor trucks. shall pay desig- 
nated occupation taxes, prohibits the 
hauling of loads which because of 
weight will permanently injure the 
streets, fixes the maximum weight 
of trucks and loads, and fixes the 
speed of trucks, the several portions 
are independent and the inyalidity 
of one will not affect the validity of 
another. White v. Turner, 114 Wash. 
405, 195 P 240, 197 P 609. 

82. Cross references: 

Class legislation generally see Con- 

stitutional Law §§ 855-873. 
Constitutionality and validity of li- 

cense regulations see infra §§ 80, 81. 
Equal protection of the laws gener- 

a see Constitutional Law §§ 874— 

5D. 

83. U. S.—Liberty Highway Co. v. 
Michigan Public Utilities Commn., 
294 Fed. 7038. 


Ariz.—Haddad v. State, 23 Ariz, 
105. 201 P 847. 
Ark.—Helena v. Dunlap, 102 Ark. 


131, 143 SW 1388. 

Cal.—Old Homestead Bakery, . Inc. 
v. Marsh, (A.) 242 P 749; Whyte v. 
Sacramento, 65 Cal. A. 534, 224 P 
1008; Ex p. Snowden, 12 Cal. A. 521, 
Ode ui ae 

Ida.—State v. Crosson, 33 Ida. 140, 
190 P 922. 

Tll.—Christy v. Elliott, 216 Ill. 31, 
74 NE 1035, 108 AmSR 196, 1 LRANS 
215, 3 AnnCas 487. 

Ind.—Koplovitz v. Jensen, 197 Ind. 
475, 151 NE 390; Baldwin vy. State, 
194 Ind. 308, 141 NE 348. 

Iowa.—Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 


y.—Com. v. Nolan, 189 Ky, 34, 
224 SW 506, 11 ALR 202. 
La.—New Orleans v. Calamari, 150 


La, 18 Te 91 S$ 172, 22 ALR 106. 

Ma s'—Com. v. Boyd, 188 Mass. 79, 
74 NE. 255, 108 AmSR 464 

Minn.—Schaar Vv. Conforth, 128 
Minn. 460, 151 NW 275, 

Mo.—St. Louis v. Hammond, 199 
SW 411; State v. Swagerty, 203 Mo. 
517, 102 SW, 488, 120 AmSR 671, 10 
LRANS 601, 11 AnnCas 725. 

N. J:.—State v. Unwin, 75 N. J. L. 
500, 68 A 110. 

Ny Peon ve MacWilliams, 91 
App. Div. 176, 86 NYS 357. 

Oh, —Nicholls v. Cleveland, 101 Oh, 
St. 39, 128 NE 164; Graves v. Janes, 
2 Oh. A. 383, 18 Oh. Cir. Ct. N. S. 488, 
34 Oh. Cir. ‘Ct. 470 [mod and aff 15 
OhNPNS 17, 193]. 

Or.—State v. Kozer, 116 Or. 581, 
242 P 621; Cummins y. Jones, 79 Or. 
2G ood bain L. 

Pa.—Com. v. Densmore, 13 Pa. 
Dist 716395, /20)) baw vCOseahi = .COMl: i va 
Templeton, 22 Montg. Co. 203. 

Tenn.—Memphis v. State, 133 Tenn. 
83, 179 SW 631, LRA1916B1151, Ann 
Cas1917C 1056. 

Wash.—Allen v. Bellingham, 95 
Wash. 12, 163 P 18. 

As to license regulations see infra 


§ 81. 
84. Peo. v. Sisk, 297 Ill. 314, 130 
NE 696; St. Louis v. Hammond, 


(Mo.) 199 ite 411; Allen v. Smith, 
5 Oh, A, 28 

{a iheine two thirds of road—- 
Allem v. Smith, 5 Oh. A. 284. 
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such purposes is primarily for the legislative body 
and is not a judicial question unless it cannot be 
viewed as reasonable under any circumstanees,*> and 
the classification will be upheld unless it is so mani- 
festly unjust as to impose a burden on one class 
to the exclusion of another without a reasonable 
distinction.86 Subject to these rules a statute or 
ordinance is valid which classifies motor vehicles 
and imposes different regulations thereon, accord- 
ing to size, weight, horse power, ete.27 But a regu- 
lation is invalid as discriminatory or class legis- 
lation if it makes an unreasonable classification 
of motor vehicles for the purpose of regulation,®* 
as where it places trucks and tractors used for 
agricultural purposes upon a different footing from 
trucks and tractors used for commercial and other 
purposes.’? 

As to nonresidents. Although some regulations 
apply alike to resident and nonresident owners or 
operators of motor vehicles,°° a regulation is not 
invalid because it grants a privilege to nonresi- 


Baldwin v. State, 194 Ind. 303, 


85. 
141 NE 343. SW 343. 


MOTOR VEHICLES 


63; Ex p. Faison, 93 Tex. Cr. 403, 248 


dents temporarily in the state which is not granted 
to residents;®! or because it grants such privilege 
to nonresidents of some states and not to others.*? 

[§ 26] c. Reasonableness.°? A statute or ordi- 
nance regulating the use and operation of motor 
vehicles must be reasonable in its terms and condi- 
tions;°* and should impose as little expense and 
annoyance to the owners and operators of such 
vehicles as possible.®® A regulation of such vehicles 
has been held unreasonable and void which is ¢ar- 
ried to the extent of prohibition,®* or which other- 
wise imposes terms and conditions that are un- 
reasonable or oppressive,®? as where it makes it 
unlawful for any person under a given age to drive 
an automobile anywhere within the city limits,°* or 
makes it unlawful to drive a motor vehicle out of 
an alley on to a public thoroughfare without first 
bringing the vehicle to a complete stop.®?. But 
the incidental and necessary burdens and incon- 
veniences of traffic regulations do not of them- 
selves render the regulations unreasonable. 


dealt with in an ordinance regulat- 
ing motor vehicles, ‘and these facts 


[§§ 25-26 ' 


86. Baldwin v. State, supra. 

As to classification for licensing 
purposes see infra § 81. 
87. Cal.—Whyte Vv. 
65 Cal. A. 534, 224 P 1008. 

Il].—Consumers Co. v. Chicago, 208 
Ill. A. 203 [rev on other grounds 298 
Tll., 339, 1381 NE 628]. 

Mich.—Jasnowski v. Detroit, 191 
Mich. 287, 157 NW 891. 

Nebr.—In re Wickstrum, 92 Nebr. 
bls les.) ONIW 738, 242 .. ARAN 
1068. 

Oh.—Graves v. Janes, 2 Oh. A. 383, 
U8 Oh. ‘Cir. -Ct. N._S.6488,°34 Oh, Ci: 
Ct. 470 [mod and aff 15 OhNPNS 17, 
193i. ; 

Or.—State v. Kozer, 116 Or. 581, 242 
P62 

Tex.—A. B; C. Storage, etc., Co. v. 
Houston. (Civ. A.) 269 SW 882. 

{a] Ilustrations.—(1) A munici- 
pal traffic ordinance restricting the 
use of motor trucks of a carrying 
capacity of one ton or over to certain 
streets within a designated territory 
in a city, and applicable to all per- 
sons engaged in use of vehicles of 
such capacity, is not void as dis- 
criminatory, or as denying the equal 
protection of the law, it being based 
on a reasonable classification. Whyte 
v. Sacramento, 65 Cal. A. 534, 224 P 
1008. (2) Such an ordinance is not 
discriminatory on the ground that 
trucks of the same capacity carrying 
freight other than rock, sand, or 
gravel were not restricted to the 
same extent, where the ordinance 
when properly construed makes no 
such distinction. Whyte v. Sacra- 
mento, supra. 

{b] Carrying persons on front of 
motor cycle.—A municipal regulation 
providing that it shall be unlawful 
for any person operating a motor 
cycle to carry another person on 
such machine in front of the oper- 
ator is a general regulation with re- 
spect to all members of the class 
affected, is based upon a reasonable 
classification, and is a valid exercise 
of the police power of the city, in 
protecting the safety of travelers 
on the streets and persons carried on 
the motor cycles, In re Wickstrum, 
92 Nebr. 523, 138 NW 733, 42 LRANS 
1068. 

License fees and taxes on different 
motor vehicles see infra §§ 196-— 
198. 

88. Farina Bus Liné, etc., 
Hammond, 11 F. (2d) 943; Schappi 
Bus Line v. Hammond, 11 F. (2d) 
940; Consumers Co, v. Chicago, 208 
Tll. A, 203 [rev on other grounds 298 
Tll. 339, 131 NE 628]; Collins v. Pub- 
lic Serv. Commn., 84 Pa. Super. 58, 


—— 


Sacramento, 


COV. 


As to license regulations see infra. 


§ 81. 

89. Lossing v. Hughes, (Tex. Civ. 
A.) 244 SW 556; Ex p. Faison, 93 Tex. 
Cr. 403, 248 SW 343. 

{a] MIllustration.—A statute, pro- 

hibiting commercial motor vehicles 
with a greater capacity than eight 
thousand pounds to be used by any 
one except for agricultural purposes, 
is discriminatory as not based upon 
a proper classification and as repug- 
nant to the constitutional provisions 
guaranteeing the equal protection of 
the laws and the due course of law. 
Lossing v. Hughes, (Tex. Civ. A.) 244 
SW 556. 
- 90. Kane v. New Jersey, 242.U. S. 
160, 37 SCt 30, 61 L. ed. 222 [aff 81 
Nae dis ela 59480 As 945355 SLAC AE Ogi 
553, AnnCas1912D 237]. 

91. See infra § 86. 

92. Kane v. New Jersey, supra. 

93. Particular regulations see in- 
fra §§ 32-52. 
haa an regulations see infra §§ 36, 


94. Ala.—Hood, etc., Furniture Co. 
v. Royal, 200 Ala. 607, 76 S 965. 

Cal.—In re Berry, 147 Cal. 528, 82 
P 44, 109 AmSR 160. 

Ill.— Consumers Co. v, Chicago, 208 
Tll. A. 203 [rev on other grounds 298 
Til 339, 1381 ‘NE 628]; Chicago ‘v. 
Banker, 112 Ill. A. 94, 

Mass.—Com, v. Crowninshield, 187 
aes 221, 72 - NE | 968, ° 68 -LRA 

5. 

Miss.—Snyder v. Campbell, 110 S 
678; Scott v. Hart, 128 Miss. 353, 91 


Louis v. Harmond, 199 
SW 411. 


Nebr.—In re Wickstrom, 92 Nebr. 
523, 188 NW 733, 42 LRANS 1068. 

N. J.—Martin v. Condon, (Sup.) 129 
A 738; Fonsler v. Atlantic City, 70 
ING lai Oreo) wAnL tO. 

N. Y.—Johnson v. New York, 186 
N. Y. 139, 78 NE 715, 116 AmSR.545, 
9 AnnCas 824. 

Oh. — Chittenden v. Columbus, 5 
ae Cir Ct. No S184. 26. Oh. Cinaieu 


Pa.—Wilkes-Barre Jitney Bus As- 
soc, v. Wilkes-Barre, 256 Pa. 462, 100 
A 954; Collins v. Public Serv. 
Commn., 84 Pa. Super. 58. 

Porto Rico.—Peo. v. Nochera, 23 
Porto Rico 561, 

Tex.—Royal Indémn. Co. 
Schwartz, (Civ. A.) 172 SW 581. 

Wis.—Hichman v. Buchheit, 
Wis. 385, 107 NW > 325, 
435. 

[a] Matter considered in deter- 
mining reasionableness.—‘‘A special 


Vv. 


128 
8 AnnCas 


should be kept in mind when the or- 
dinance is examined for the purpose 
of determining its reasonableness.” 
Consumers’ Co. v. Chicago, 208 fll. 
A. 203, 213 [rev on other grounds 
298 Ill. 339, 181 NE 628]. 

95. Consumers Co. v. Chicago, su- 


pra. 

96. Wilkes-Barre Jitney Bus As- 
soc. v. Wilkes-Barre, 256 Pa. 462, 100 
A 954; Hadfield v. Lundin, 98 Wash. 
657, 168 P 516, LRA1918B 909, Ann 
Cas1918CG 942. 

Exclusion from streets see 
§§ 44, 57. 

97. Benninghof-Nolan Co. v. Ad- 
cock, 194 Ind. 33, 141 NE 782, 29 ALR 
1344; Wilkes-Barre Jitney Bus Assoc. 
ROP eat 256 Pa. 462, 100 A 

[a] Tlustration.— An ordinance 
making it unlawful to drive on any 
part of a street except “as near as 
possible’ to the right-hand curb is 
not a reasonable regulation. Ben- 
ninghof-Nolan Co. v. Adcock, 194 Ind. 
33, 141 NE 782, 29 ALR 1344. 

98. Royal Indemn. Co. v. Schwartz, 
(Tex. Civ. A.) 172 SW 581. 

[a] Thus an ordinance making it 
unlawful for any person under 
eighteen years of age to drive an 
automobile ‘‘within the city limits” 
is invalid .for unreasonableness as 
invading the rights of citizens by 
including within its regulated terri- 
tory property other than streets and 
alleys, of which the city has no con- 
trol. Royal Indemn. Co. v. Schwartz, 
(Tex. Civ. A.) 172° SW 581. 

Forbidding operation by person 
under prescribed age generally see 
infray§§<271) 7212) 

99. Hilderbrand v. Baldwin, 233 
Tl, A. 278. 

[a] Reason for rule.—‘‘Such a 
regulation as this ordinance pre- 
scribes, would have no basis in rea- 
son where an alley led out onto a 
public thoroughfare at a point where 
there were no buildings or sther 
structures, contiguous to either the 
alley or the thoroughfare so as to 
obstruct the vision of either the 
driver of a vehicle proceeding out 
of the alley, or those passing along 
the public thoroughfare, either in the 
roadway or on the sidewalk. It may 
not reasonably be said that such an 
ordinance applied to that kind of a 
locality tends to Support the public 
safety or welfare.” Hilderbrand v. 
Baldwin, 2383 Ill. A. 278, 291. 

Care and duty as to entering or 
leaving private premises see infra 
§§ 756-761. 

1. Whyte v. Sacramento, 


infra 


65° Cal. 


and, in the main, a new object,” is| A. 534, 224 P 1008. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 
‘ 


§§ 26-28] 


Presumption. In the absence of 


contrary, such regulations are presumed to be rea- 
sonable and the courts will not interfere unless 
their unreasonableness and oppressiveness is clearly 


apparent,? the burden of proving 


ableness and invalidity being on the one who as- 


serts it.° 


[§ 27] d. Special Privileges to Particular Vehi- 
Traffic regulations frequently exempt from 
their operation, or give prior rights over other ve- 
hicles to, certain vehicles engaged in public service 
in emergencies, such as police and fire vehicles and 
apparatus, ambulances, ete.,> and the granting of 
such special privileges is held to be a valid exercise 
of the police power® because of the necessities of 
The practicability of such regulations, 


cles.* 


the case.’ 
2. Huston v. Des Moines, 176 4 
Iowa 455, 156 NW 8838;. Desser v. 
Wichita, 96 Kan. 820, 153 P 1194, 
LRA1916D 246; Ex p. Tarling, (Mo.) 
241 SW 929; Kenyon Hotel Co. v. 
Oregon Short Line R. Co., 62 Utah 
364, 220 P 382, 33 ALR 343. 

[a] Rule applied.—In the absence 
of a showing to the contrary, it will 
be assumed that a municipal ordi- 
nance and rules thereunder dealing 
with the parking of motor vehicles 
near railroad depots are necessary 
for the protection and convenience of 
the public. Kenyon Hotel Co. v. 
Oregon Short Line R. Co., 62 Utah 
364, 220 P 382, 33 ALR 343. 

35 in re, Berry,.147 Cal! 523; 82° P 
44,-109 AmSR 160; Consumers‘Co. v. 
Chicago, 208 Ill. A. 203 [rev on other 
grounds 298 Ill. 339, 131 NE 628]; 
Huston v. Des Moines, 176 lowa 455, 
156 NW 883. 

4 Government vehicles as subject 
to regulation see infra § 29. 

Operation of: 

Ambulances see infra §§ 771-773. 
Fire department vehicles see infra 

§§ 765-767. 

Police vehicles see infra §§ 768-770. 

Validity of exemption from speed 
regulations see infra § 38. 

5. See statutes and ordinances. 

6. State v. Brown, 142 Md. 27, 119 
A 684. 

7. Koger v. Keller, 120 Kan. 196, 
199, 243 P 294 (“Few cases can be 
conceived where there is a more 
pressing necessity for prompt action 
than the burning of a home or other 
building, or which approach more 
closely to an emergency’’). 

8. Kidd v. Chissell, 146 Md. 169, 
126 A 82, 38 ALR 20. 

9. Kidd v. Chissell, supra [expl 
State v. Brown, 142 Md. 27,110 A 684]. 

{a] Physicians’ vehicles.—An  or- 
dinance exempting the vehicles of 
physicians having a police permit 
from the application of the _ state 
statute governing the right of way 
at intersections, without any qualify- 
ing and safeguarding provisions, is 
unreasonable and invalid. Kidd v. 
Chissell, 146 Md. 169, 1738, 126 A 82, 
38 ALR 20 (“A physician or his car 
when using the city streets is not 
so easily distinguishable. No pro- 
vision is made by the ordinance for 
any sign by which the mission of the 
car or the vocation of the occupant 
is to be revealed. It is said that the 
defendant had a blue cross on his car, 
but this was not required by the or- 
dinance. It escaped the notice of 
the plaintiff and the driver of the 
automobile in which she was injured, 
and it does not appear that, if they 
had observed the cross, they would 
have been aware of its significance, 
The sufficiency of such a sign is not 
a subject of our present inquiry. The 

’ question as to the validity of the or- 
dinance is to be decided according to 
its terms, and they do not provide 
that the display of a cross on a phy- 
sician’s car shall be a condition of 
the exercise of the right of way 
allowed him, or that he shall have 
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evidence to the 


their unreason- 


[42 O.J,] 623 


as applied to individuals whose uniforms, or. vehicles 
the structure of which, gives notice of their 
character, is clear,’ but it has been held that an 
exemption in favor of vehicles not easily distin- 
guishable by other users of the highway is unrea- 
sonable and invalid.® 


The police power of a municipality has been held 


such a privilege only when using a 
car or other vehicle of a designated 
type. It is not even stipulated that 
the right shall be available to him 
only for the purposes of his profes- 
sional duties. The fact that a right 
of way permit has been issued to a 
physician by the police department 
is the sole ground upon which the or- 
dinance directs other users of the 
public highways to recognize and re- 
spect the unqualified priority for 
which it provides. This duty is im- 
posed without reference to the oppor- 
tunity or ability of those upon whom 
it is charged to know that there is 
any occasion for them to yield the 
right of way to which they are ordi- 
narily entitled under the State law. 
In the absence from the ordinance of 
any provisions to assure knowledge to 
the public of a superior right of way 
on the part of permit holding phy- 
sicians, its recognition in all instances 
could not reasonably be expected, and 
its attempted exercise would often 
be confusing and _ perilous. The 
question here is not whether the city 
could validly give physicians a gen- 
eral right of way on its streets un- 
der suitable regulations for the pro- 
tection of the persons and interests 
affected, but whether an ordinance 
conferring the right without any 
qualifying and safeguarding provi- 
sions, and therefore directly tending 
to jeopardize the public safety which 
the statutory right of way rule was 
intended to promote, is a valid exer- 
tion of the police power delegated to 
the city by the State, and is within 
the purview of the ‘reasonable traffic 
regulations’ which the Legislature 
has authorized the city to prescribe 
and enforce. In our judgment the 
ordinance, in so far as it relates to 
the exercise of a right of way by 
physicians under such conditions as 
the evidence in this case describes, 
clearly fails to meet the test of rea- 
sonableness which, in view of the 
statute on the subject and the ac- 
cepted principle of adjudication in 
such cases, it is our duty to apply’). 

10. State v. Brown, 142 Md. 27, 
29, 119 A 684 (‘this power of regula- 
tion of the use of the streets of a 
large city, like Baltimore, is pecu- 
liarly embraced within the police 
since it embraces the protection of 
life, limb, health, and property, and 
is intended to be conducive to the ex- 
istence of good government. When- 
ever the validity of an ordinance is 
called in question, of the description 
of the one involved in this case, there 
is one element which courts are uni- 
formly in the habit of considering, 
namely, .the reasonableness or un- 
reasonableness of the provisions of 
the ordinance. If this test is applied 
in the present case, what is the re- 
sult? That it was not the purpose 
of the municipality to derogate in 
any respect from the general rule 
laid down by the Legislature, but 
only to grant certain priorities when 
human life might be at stake, the 
good order of the city imperiled by 


to extend to the exempting of vehicles of the class 
now under consideration from the requirements of 
traffic statutes;'° but there is also authority for 
the contrary view.'+ 

[§ 28] 4. Construction and Operation in General.12 
The general rules relating to the construction and 
operation of statutes’? and ordinances? apply in 
determining the validity,1®° and operation and ef- 
fect,’° of a statute or ordinance regulating motor 


incipient riot,-or serlous loss occa- 
sioned by a conflagration. The mere 
enumeration of these shows them to 
fall distinctly within the police 
power and general welfare grant of 
power made to Baltimore city by its 
present charter’’). 

11. Davison v. Walworth Mfg. Co., 
SUE) (2d)0232. 

12. Regulation of motor vehicle 
aoe including motor cycle see supra 
13. See Statutes [386 Cyc 1102 et 
seq]. 

14. See Municipal 
§§ 853-880, 901, 919: 

15. Old Homestead Bakery, Ine. v. 
Marsh, (Cal. A.) 242 P 749. 

Pybalie paetd in general see supra §8§ 

16. Cal.—Old Homestead Bakery, 
Inc. v. Marsh, (A.) 242 P 749. 

Fla.—State v. Amos, 76 Fla. 26, 79 
S 433. 

Ga.—Jones v. Stokes, 145 Ga. 745, 
89 SE 1078. x 

Iowa.—State v. Claiborne, 185 Iowa 
170, 170 NW 417, 3 ALR 392; Switzer 
v. Baker, 178 Iowa 1063, 160 NW. 872. 

Ky.—Reo Bus Lines Co. v. South- 
ern Bus Line Co., 209 Ky. 40, 272-Sw 
18; Lewis v. James, 191 Ky.) 769,. 231 
SW 526. 

La.—New Orleans v. Calamari, 150 
Taw 137, 918 Sol72c22" ATR: 106: f 

Mich.—Gates v. Landon, 216 Mich. 
417, 185 NW 723; Peo. v. Dow, 155 
Mich. 115, 118 NW 745. 

Minn.—State v: Bussian, 111 Minn, 
488, 127 NW 495, 31 LRANS 682. 

Oh.—Chittenden v. Columbus, 26 
Oh CiniCt.c538 

R. I.—State v. Thurston, 28 R. I. 
265, 66 A 580. 

S. C.—Smith v. South Carolina 
State Highway Commn., 136 SE 487. 

Wis.—Weirich v. State, 140 Wis. 
98, 121 NW 652, 22 LRANS 1221,:17 
AnnCas 802; Hichman v. Buchheit, 
Bae Wis. 385, 107 NW 325, 8 AnnCas 


[a] Matters considered.—iIn  con- 
struing an amending statute prohibit- 
ing automobile lights unless rising 
over forty-two iriches from the road- 
bed, the court may consider that cer- 
tain lights used on automobiles 
often blind the eyes of a driver of a 
vehicle approaching in the opposite 
direction, and that the legislative in- 
tent was to correct such condition. 
State v. Claiborne, 185 Iowa 170, 170 
NW 417, 3 ALR 392. 

{b] The word “uniform,” as used 
in the caption of a statute, provid- 
ing “uniform rules regulating the 
running and speed’ of motor vehi- 
cles, means having the same effect 
upon all persons coming within the 
operation of the general statute in 
all-the territory throughout the state 
and in every county. Jones v. Stokes, 
145 Ga. 745, 89 SE 1078. 

[ec] “Other vehicles,’ as used in 
the title of a statute ‘“‘to license and 
define the road regulations of motor 
vehicles and other vehicles,” ete., is 
not limited to other vehicles of the 
same nature not usually known as 


Corporations 


624 [42 C.J.] 
vehieles., In accordance with such rules the stat- 
ute or ordinance will be presumed to be valid and 
constitutional until the contrary is proved,’ and 
every reasonable construction will be resorted to 
in order to sustain the validity of a regulation, if 
it is possible to do so, and to give due effect to 
its provisions, so as to render effectual the purpose 
of the legislative body.1* Consideration must be 
given to ‘other statutes or provisions relating to 
the same subject matter;!® and in case of an in- 
consistency between the two, a special statute re- 
lating to motor vehicles will prevail over a general 
statute relating thereto.2° Thus prior regulations 
of motor vehicles may be considered in ascertaining 
the legislative intent in a later statute regulating 
the same;24 and where the later legislation con- 
tains detailed and comprehensive provisions for | 
regulating such vehicles, it will be regarded as 
superseding other inconsistent legislation dealing 
with the same subject matter.” \ 

Strict construction. Except where the regulation 
is merely a police regulation to promote ‘safety,28 
a regulation, in respeet of penalties for violation 
thereof, should be construed liberally in favor of the | 


such as steam or|cers, out of fines, 
State 


“motor vehicles,” 
electrically pr opelled vehicles. 


need not be considered in determin- 
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owner or operator of the motor vehicle and strictly 
against the government.”* 

Retroactive effect. A motor vehicle statute or 
ordinance does not apply to an accident or to an 
alleged violation which occurred before its enact- 
ment.?° 

The term ‘‘public highway,’’?* as used in a gen- 
eral law regulating the use of motor vehicles on 
public highways, is usually used in a general and 
not a particular sense,*7 and includes all public 
roads, streets, alleys, etc., customarily used by 
the public,’ even though the particular way is not 
much used.?® It includes a highway originally laid 
out as a public highway, although placed under the 
control of park commissioners;*° and also includes 
a public bridge.*? 

[§ 29] 5. Applicability of Regulations to Goy- 
ernment Mail Motor Vehicles.** The driver of a 
government mail motor vehicle, while engaged in 
his official duty over a post road, in case of con-. 
flicting regulations, need conform only to the regu- 
lations of his department and is not subject to state 
regulation of motor vehicles;?? and in accordance 
with this principle an employee of the post-office 


121 NW 652, 22 LRANS 1221, 17 Ann 
Cas 802. 


even if invalid, 


v. Bussian, 111 Minn, 488, 127 NW ]|ing the validity of a provision as to 28. Ga.—Moye v. Reddick, 20 Ga. 
495, 31 LRANS 682. the payment of fines to the credit of | A. 649, 93 SE 256; Ware v. Lamar, 16 

17. U. S.—Martine v. Kozer, 11 F.| the’ county or municipal highway | Ga. A. 560, 85 SH 824. 
(2a) 645; Schoenfeld v. Seattle, 265 | funds, since it may be eliminated and Ky.—Forgy v. Rutledge, 167 Ky. 
Fed. 726. the other part of the statute upheld.|182, 180 SW 90. 

Iowa.—Huston v. Des Moines, 176 | Ex p. Lawrence, 204 Ky. 568, 265-SW Mo. —Hodges v. Chambers, 171 Mo. 
Towa 455, 156 NW 883. 287. A. ae 154 SW 429. 

Mass.—Com. v. O'Neil, 233 Mass. 2c. State v. Wetz, 40 N. D. 299, N._Y.—Grulich y. Paine, 231 N.Y. 
535, 124 NE 482. 168 NW 835, 5 ALR 731; Smith v.| 311, 132 NE 100. 

Mo.—Ex p. eae 241 ae 929. South Carolina State Highway Oh. —Schier v. State, 96 Oh. St. 245, 

70 Mont.}|Commn., (S. C.) 136 SE 487. 117 NE 229. 

596, 226 P 1108. {a] Dlustration.—Where the leg- Wis.—Weirich v. State, 140 Wis. 


Tex.—Graham v. Seal, (Civ. A.) 235 
SW 668 

Presumption of reasonableness see 
supra § 2 

18. i. “Barnett v. State, 20 Ala. 
A. 396, 102 S 483. 

Cal._-Ex p. Daniels, 183 Cal. 636, 
199° P) 442,21) ALR 211725 ) Worl vive 
Watson, 67 Cal. A. 625, 228 P 43. 

Fla,—State v. Brogden. 84 Fla. 520, 
94 S 653; McNeil v. Webeking, 66 
Fla. 407, 630Sa728. 

Ill.— Ward v. Meredith. 220 Ill. 66, 
77 NE 118; Christy v. Elliott, 216 Ill. 
31, 74 NE 1035, 108 AmSR 1916 wae 
LRANS 215. 

Ind.—State v. Goodwin, 169 Ind. 
265, 82 NE 459. 

Vt.—In re James, 132 A 40. 

Wash.—Bellingham v. Cissna, 44 
Wash. 397, 87 P 481. 


19. Cal—Old Homestead Bakery, 
Inc. v. Marsh, (A.) 242 P 749, 753 
{cit Cyc]. 

Ky.—Lewis v. James, 191 Ky. 769, 
231 SW 526. 

N. C.—State:v. Fink, 179 N. C. 712, 
103 SE 16. 


Ss. C.—Smith v. South . Carolina 
State Highway Commn., 136 SE 487. 

Tenn.—Ogilvie v. Hailey, 141 Tenn. 
392, 210 SW 645. 

Utah.—Bleon v. Emery, 60 Utah 
582, 209 P 627. 

Vt.—In re James, 132 A 40. 
. Wash.—Anderson vy, Kinnear, 80 
Wash. 6388, 141 P 1151. 

[a] Dlustration.._—-A statute pro- 
viding for a registration fee for elec- 
tric motor vehicles and a statute im- 
posing a gas tax to be paid by all 
persons operating motor vehicles 
propelled by gas must be read and 
construed together as being “in pari 
materia,” especially where they are 
passed at the same session of the 
legislature. Old Homestead Bakery, 
Inc. v. Marsh, (Cal. A.) 242 P 749, 753 
[eit Cyc]. : 

{[b] Provision not to be consid- 
ered.—A provision concerning the 
payment of the commission of offi- 


islature at one session passes a stat- 
ute for the licensing and registration 
of motor vehicles and provides that 
the fee imposed by such act should 
be in lieu of all taxes to which motor 
vehicles might be subject, and con- 
currently therewith passes a statute 
providing for the classification of 
personal property generally, of which 
one class is made to embrace live- 
stock, tools, machinery, gas engines, 
etc., and automobiles, motor trucks, 
and other power-driven cars and ve- 
hicles, the former, being a_ specific 
statute, must control over the latter 
which is a general statute. State v. 
Wetz,'40 N. D. 299, 168 NW 835, 5 
ALR 731. 

21. Lewis v. James, 191 Ky. et 
231 SW 526; State v. Wetz, 40 N. D. 
299, 168 NW 835;.,0.cA DR tol, 

[al] Tustration.— Where a stat- 
ute providing for the regulation and 
licensing of vehicles was clearly in- 
tended to embrace all the statutory 
law pertaining to the regulation of 
the use of motor vehicles and the li- 
censing and operation thereof, the 
previous regulations for the operation 
of motor vehicles may be considered 
in ascertaining the intention of the 
legislature in enacting the later stat- 
ute. Lewis vy. James, 191_Ky.. 769, 
231 SW 526. 

22. Trenton, etc.,, Tract. Corp. v. 
Trenton, 9% (Noida Ls 84, (LLGe Ay aie 
Smith v. South Carolina State High- 
way Commn., (S. C.) 1386 SE 487. 

Repeal of regulation generally see 
infra § 31. 

23. Doering v. Walters, 80 Ind. A. 
194, 140 NE 74. 

24. State v. Baker, (N. J. Sup.) 128 
A 888 [aff (C. Pl.) 129 A 466]; Loper 
v. Bridgeton, (N. J. Sup.) 128 A 616. 
’ 25. Kroell v.. Lutz, (Mo. .A.) 236 
SW 424; Young v. Dunlap, 195 Mo. A. 
119, 190 SW 1041; Ex p. Wright, 82 


Tex. Cr. 247, 199 Sw 486. 
26. “Highway” defined see High- 
ways § 1. 


27. Weirich v. State, 140 Wis. ‘98, 


98, 121 NW 652, 22 LRANS 1221, 17 
AnnCas 802. 

[a] “Any public highway.’ — 
“Whenever the words ‘public high- 
WaY>s. anv are immediately tees 0) 
by .the word ‘any,’ the use... 
evidently to indicate that any kind of 
a highway lawfully dedicated to pub- 
lic use, whether it be a state road, 
county road, street, or alley, is a 
‘public highway’ in the meaning of 
the act.” Forgy v. Rutledge, 167 Ky. 
182, 188, 180 SW 90. 

{b] The words “public road or 
highway” (1) as used in a motor ve- 
hicle statute are synonymous with, 
or at least include, a public street. 
Schier v. State, 96 Oh. St. 245, 117 
NE 229. (2) But the expression 
“public highway of this state’ has 
been held to mean a public road out- 
side of a city, in contradistinction to 
the general term “public highway,” 
which may be general enough to in- 
clude streets. Windsor y. Bast, (Mo. 
A.) 199 SW 722. 

[c] A ariveway belonging to a 
railroad company intended for the 
use of vehicles in going to and from 
a railroad depot which is in common 
use by the public, and which has the 
appearance of a street, is a public 
street or highway within the mean- 
ing of the regulations of motor ve- 
hicle traffic. Grulich vy. Paine, 231 
IN elas welche WIN Rae Oe 

29. Hodges v. Chambers, 171 Mo. 
A. 5638, 154 SW 429. 


30. Com. v. Butler, 204 Mass. 11, 
90 NE 360. 
31. Baraboo v. Dwyer, 166 Wis. 


372, 165 NW 297. 

Bridge as part of piehrey gener- 
ally see Bridges §§ 2, 

32. Power of District ag Columbia 
to regulate see supra § 1 

33. Johnson v. iory iia 245 U. 
S, bial SCt. 16. "6b ed, 126; Ex p. 
Willman, 277 Fed. 819. 

Control ana regulation of post 
roads generally see Post Office [31 
Cyc, Siar 


For later cases, developments and changes in-the law see cumulative Annotations, same title, page and note number, 
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department, while engaged in his official duties, in 
the operation of a motor vehicle, is not subject to 
arrest or punishment because he has not obtained 
a license and paid a license fee as required by 
a state statute for other motor vehicles,** or be- 
cause the lights on his truck, which are those pre- 
scribed by the regulations of the department, do 
not conform to the requirements of the state stat- 
ute.*° Such a driver, however, must comply with 
local traffic regulations in instances where no in- 
consistent rule of conduct has been prescribed for 
him by congress or by the postmaster-general ;3° and 
he may be held responsible where he himself has 
been guilty of negligence.*7 

[§ 30] 6. Applicability of Regulations Affecting 
Other Vehicles. In the absence of special regula- 
tions, motor vehicles are governed by the same rules 
of the road as apply to other vehicles;** and the 
principles of law, statutes, and ordinances, regu- 
lating and governing the operation of vehicles on 
the publie highways generally,®® although they were 
enacted prior to the time when motor vehicles had 
come into general use,*® ordinarily also govern and 
control the operation of motor vehicles, except 
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| where it is apparent from the nature of the regula- 


tion, as where it creates a special right or duty 
in relation to other vehicles, that it has no appli- 
cation to motor vehicles,*? and except to the extent 
that such rules and regulations, as applied to motor 
vehicles, are modified by special statutes.** Thus 
the speed of automobiles cannot be regulated by 
an ordinance which was clearly intended to apply 
only to conveyances drawn by horses or other 
beasts;*# and a regulation against fast driving of 
horses and the making of unnecessary noises near 
hospitals does not apply to the driving of auto- 
mobiles or the speed with which such vehicles shall 
travel;*®° neither are motor vehicles subject to a 
statute relating to riding or driving over a bridge 
faster than a walk,4® or to a regulation of traction 
engines propelled by steam.** 

[§ 31] 7. Repeal of Regulations. The general 
rules governing the repeal of ordinances and_stat- 
utes*® apply in respect of the repeal of motor 
vehicle regulations.*® In -accordance with such 
rules, a statute or ordinance regulating such ve- 
hicles is repealed by a subsequent statute or ordi- 
nance which covers the entire subject and operates 


34. Johnson v. Maryland, 254 U. 
S. 51, 41 SCt 16, 65 L. ed. 126. 

Motor vehicle’ licenses generally 
see infra §§ 74-209. 

Offenses under motor vehicle laws 
generally see infra XIX. 

35. Ex p. Willman, 277 Fed. 819. 

Regulations as to lights generally 
see infra §§ 597—599. 

36. Ex p. Willman, 277 Fed. 819; 
Com. y. Closson, 229 Mass. 329, 118 
NE 653, LRA1918C 939; Hall v. Com., 
129 Va.'738, 105 SH'551. 

[a] Thus (1) a United States mail 
carrier, using a vehicle for the deliv- 
ery of mail, is liable for violating 
the statute of the commonwealth, the 
by-laws and ordinances of the city of 
Boston, the rules and regulations of 
the board of park commissioners, and 
the rules and regulations of the 
street commissioners of the city, al- 
though the streets are post roads 
under Act Congr. March 1, 1884 c 9, 
since they are public ways, laid out 
and maintained by the commonwealth 
which has the exclusive power not 
only of alteration and discontinuance, 
but to make and enforce reasonable 
regulations for their use. Com.. v. 
Closson, 229 Mass. 329, 118 NE 653, 
LRA1918C 939. (2) A statute relat- 
ing to the speed of automobiles oper- 
ated on public highways, which does 
not conflict with an act of congress 
relating to the duty of the post- 
master-general as to postal routes 
and fixing time schedules, must be 
obeyed by postal employees trans- 
porting mail, particularly “where a 
scheduie fixed does not require an 
employee to exceed the state speed 
limits on a street. Hall v. Com., 129 
Va. 738, 105 SE 551. 

[b] Evidence held sufficient, in a 
prosecution of the driver of a gov- 
ernment mail truck for exceeding the 
state speed law limit on a city street, 
to show that the time schedule re- 
quired by the postmaster-general did 
not require driving at a rate in ex- 
cess of that allowed by the state law. 
Hall v. Com., 129 Va. 738, 105 SE 551. 

37. Ex p. Willman, 277 Fed. 819. 

38. Reitz v. Hodgkins, 185 Ind. 
163, 112 NE 386. 

Rules of the road generally see in- 
fra §§ 604-610. 


39. See Highways §§ 409-438. 
40. See cases infra note 41. 
41. Cal.—Dover v. Archambeault, 


57 Cal). A.' 659, 208° P 178. 
D. C.—District of Columbia  v. 
Fickling, 33 App. 371. © 
Ill.—Weber Co. v. Grocery Co., 194 
Ill. A, 432. 
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Ky.—Henderson y, Lockett, 157 Ky. 
366, 163 SW 199. 

Me.—American Mut. Liability Ins. 
Co. v. Witham, 124 Me. 240, 127 A 
719; Savoy v. McLeod, 111 Me. 234, 
88 A 721, 48 LRANS 971. 

Mass.—Rice v. Lowell Buick Co., 
229 Mass. 538,118 NE 185; Com. v. 
Gile, 217 Mass. 18, 104 NE 572; 
Brown vy. Thayer, 212 Mass. 392, 99 
NE 237; Com. v. Newhall, 205 Mass. 
344, 91 NE 206; Baker v. Fall River, 
187 Mass, 53, 72 NE 336. 

Mich.—WNiedzinski v. 215 
Mich. 498, 184 NW 476. 

N. H.—State v. Dunklee, -76-N. H. 
439, 84 A 40, AnnCasi1913B 754; 
Rockingham County v. Chase, 75 N. 
Eee Gl As 16:34; 

N. ¥.—Mark v. Fritsch, 195 N. Y. 
282, 88 NE 380, 133 AmSR 800, 22 
LRANS 632; Clarke v. Woop, 159 
App. Div. 437, 144 NYS 595. 

Pa.—Com. v. Hawkins, 14 Pa, Dist. 
592. 

Tenn.—Coco Coca Bottling Works 
Pepa he 139 Tenn. 640, 202 SW 

Va.—Stanley v. Tomlin, 143 Va. 
1375 129 SEN379) 

Wis.—Park Hotel Co. v. Ketchum, 
A Wis. 182, °199 NW: 219;; 38 ALR 
351. 

“No new principles of law have 
been evolved for express application 
to the operation of automobiles. We 
have simply endeavored to apply the 
well known principles of law in a 
specific way to this class of cases, as 
has been done in the case of steam 
roads and electric cars.’ Savoy v. 
McLeod, 111 Me. 234, 236, 88 A 721, 
48 LRANS 971. 

{a] Riding in an automobile falls 
within the general purview of a stat- 
ute providing that no person shall 
ride through a street or lane in the 
compact part of a town at a swifter 
pace than at the rate of five miles an 
hour, Rockingham County v. Chase, 
75 N. H. 127, 71 A 634. 

{b] Taxicabs are a modern devel- 
opment of the old taxi coach, and are 
subject to similar regulations. Park 
Hotel Co. v. Ketchum, 184 Wis. 182, 
199 NW 219, 33 ALR 351. 

{c] Subject to bridge toll.—(1) 
Where the charter of a bridge com- 
pany intends that all travel passing 
thereon shall pay a toll, although 
such charter was granted before mo- 
tor vehicles were known, it confers 
authority to collect tolls from such 
vehicles passing over the bridge on a 
basis commensurate with the estab- 
lished rates. Cornish Bridge v. 


Coryell, 


Fitts,) 79, Ny Hi :253,5107 A626. . (2) 
Right of bridge company to collect 
tolls generally see Bridges §§ 33-35. 

42. Shawnee v. Landon, 3 Okl. Cr. 
440, 106 P 652. See Washington 
Electric Vehicle Transp. Co. v. Dis- 
trict. of “Columbia, 19) “App: (D2 C.) 
462 (holding a statute imposing a 
tax on the proprietors of hacks, cabs, 
ete., not applicable to an electric 
earriage or automobile). 

43. Com. v. Newhall, 205 Mass. 
344, 91 NE 206; Mark’v. Fritsch, 195 
N. Y. 282, 88 NE 380, 133 AmSR 800, 
22 LRANS 632;° Coco Cola Bottling 
Works v. Brown, 139 Tenn. 640, 202 
SW 926. 

44. Shawnee v. Landon, 3 Okl. Cr. 
440, 106 P 652. 

Speed regulations as to motor ve- 
hicles see infra §§ 35-43. 

45. Washington Electric Vehicle 
Transp, Co. v. District of Columbia, 
19 App. (D. C.) 462; Falcone v. Na- 
tional Casket Co., 190 App. Div. 651, 
180 NYS 455. 

[a] Signs warning travelers 
against the making of noise upon a 
hospital street, and commanding 
drivers to walk their horses, instead 
of trotting or running them, with the 
evident sole purpose of avoiding un- 
necessary noise, cannot by any pos- 
sible stretch of imagination be said 
to relate “to the driving of automo- 
biles, or the speed with which such 
vehicles should be driven. The di- 
rection of the signs, that drivers 
should walk their horses and make 
no unnecessary noise, was clearly for 
the benefit and comfort of inmates 
of the hospital, and had no bearing 
whatever upon the speed at which 
automobiles should be driven upon 
the street.” Falcone v. National Cas- 
ket Co., 190 App. Div. 651, 655, 180 
NYS 455. 

46. Farrar v. Hank, 205 Ky. 89, 
265 SW 487; Baraboo v. Dwyer, 166 
Wis. 372, 165 NW 297. 

47. Nason v. West, 31 Misc. 588, 
65 NYS 651. 

[a] Thus a statute prohibiting the 
use of any vehicle propelled by steam 
in the public streets, except on rail- 
road tracks, unless a person is sent 
at least an eighth of a mile ahead to 
warn travelers, does not apply to mo- 
tor vehicles. Nason v. West, 31 Misc. 
583, 75-NYS 652. 

48. Repeal of: 

Ordinances generally see Municipal 

Corporations §§ 886-897. 

Statutes generally see Statutes [36 

Cye 1068 et seq]. 


49. See cases infra notes 50-54. 


626 [42 C.J.) 


as a substitute for the prior statute or ordinance, 
although the word ‘‘repeal’’ is not used.®® But par- 
ticular regulations are not impliedly superseded 
or repealed by subsequent regulations which do not 
cover the same subject and do not conflict there- 
with,*! especially where the later regulation ex- 
pressly states that it was not intended to repeal 
existing regulations or laws;>2 nor is an ordinance 
constituting a general traffic regulation covering 
the movement of all vehicles at street intersections 
abrogated by a motor vehicle statute annulling all 


50. Cal.—Whyte v. Sacramento, 65 
Cal. A. 534, 224 P 1008. 

Ga.—Jones v. Stokes, 145 Ga. 745, 
89 SE 1078; Hardy v. State, 25 Ga. A. 
287, 103 SE 267. 

Ind.—Koplovitz v. Jensen, 197 Ind. 
475, 151 NE 390. 

J.—Trenton, etc., Tract. Corp. v. 
Trenton, 97) Ni. Jeol 84, 116 A 321. 

N. Y.—Buffalo v. Lewis, 192 N. Y. 
193, 84 NE 809. 

Okl.—Ex p. Shaw, 53 Okl. 654, 157 
P 900 

Pa.—Rockett ae Philadelphia, 256 
Pa. 347, 100 A 826; In re Automo- 
bile Acts, 15 Pa. Dist. 83. 

Ss. C.—Smith v. South Carolina 
State Highway Commn., 136 SE 487. 

51. Ky.—Ex p. Lawrence, 204 Ky. 
568, 265 SW 287. 

N. J.—Irwin v. Atlantic City, 90 
N.) Ji Tn_99;, 100 A 565. 

Oh.—Chesbrown v. Bevier, 101 Oh. 
St. 282, 128 NE 94. 

Or.—Everart v. Fischer, 75 Or. 316, 
145 P 33, 147 P 189; Kalich v. Knapp, 
73 Or.\558, 142 P 594, 145 P 22, Ann 
Cas1916E 1051. 

Wash.-—Suell v. Jones, 49 Wash. 
582, 96 P 4. 

N. S.—Rex v. Archibald, 29 CanCr 
Cas 146. 

[a] Regulations not repealed.— 
(1) Relating to lights on motor ve- 
hicles. Chesbrown v. Bevier, 101 Oh. 
St. 282, 128 NE 94. (2) An ordinance 
providing that on north and south 
streets, vehicles driven south shall 
keep on the west side, and those go- 
ing north shall keep on the east side, 
is not repealed, by implication, by 
an ordinance providing that automo- 
biles shall be governed by the com- 
monly accepted rules of road traffic, 
by turning to the right when meeting 
teams or persons moving or heading 
in the opposite direction, and by 
turning to the left in passing teams 
or persons moving or heading in the 
same direction, since there is no 
necessary conflict between them. 
Suell v. Jones, 49 Wash. 582, 96 P 4. 
(3) A provincial motor vehicle act 
repealing and declaring inoperative 
all municipal ordinances in relation 
to the regulation, registration, or 
identification of motor vehicles or 
the use of public highways by such 
vehicles does not repeal a municipal 
ordinance prohibiting the driving of 
any vehicle upon a sidewalk of a 
street. Rex v. Archibald, (N. S.) 29 
CanCrCas 146. 

52. In re Sound Transit Co., 119 
Wash. 684, 206 P 931, 

53. Bruce v. Ryan, 138 Minn. 264, 
164 NW 982. 

54 Frisbie v. Columbus, 80 Oh. St. 
abe S9PNEN92) [rev 3170 Oh. CirsiCt. 
125]. 

55. Violation as negligence or evi- 
dence of negligence: 

Generally see infra § 605. 
Particular regulations as to: 

Animals see infra XIV, J. 

Brakes sée infra §§ 599, 600, 

Crossings or intersections gener- 

ally see infra § 688. 

Equipment generally see infra § 596, 

Lights: 

Generally see infra §§ 508, 524, 
bb6, 597, 599, 626. 

On parked or standing vehicles 
see infra §§ 744-746. 
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On towing and towed vehicles see 
infra § 753. 

When meeting vehicles traveling 
a opposite direction see infra 
§ 656. 


Meeting vehicle traveling in oppo- 
site direction see infra §§ 653- 
656, 666, 667. 

Mode of turning at intersection see 
infra §§ 726-729. 

Parking or standing in highway see 
infra §§ 735, 736, 739, 740, 744—746. 

Passing: 

SP a a generally see infra 

(Ror 

Street cars stopped to take on or 
Aen s? passengers see infra 
§ 794, 

Vehicles traveling in opposite 
direction see infra §§ 653-656. 
Vehicles traveling in same direc- 

oe generally see infra §§ 678, 

686. 

Vehicles traveling in same direc- 
tion at street or Big inter- 
section see infra § 68 

Pedestrians see infra §§ 119, 782,783. 

Position on highway 
Generally see ne §§ 611, 613, 

614, 618-622, 686. 

Parked or standing vehicles see 
infra §§ 736, 739. 

When turning at intersection see 
infra §§ 727, 729. 

Right of way between: 

Vehicles and pedestrians see in- 
fra i$) 733: 

Vehicles at intersections 
infra §§ 703-705, 707. 
Signals and warnings of approach: 
Generally see infra §§ 628-631. 
At crossing or intersection see 

infra § 692 

Speed and control: 

Generally see infra §§ 519, 555, 
635, 640, 641. 

At crossings and intersections 
see infra §§ 696, 697. 

When meeting vehicle traveling in 
opposite direction see infra § 655. 

When turning at intersection 
see infra § 726. 

Sees 3 at intersection see infra 


see 


Stopping, backing, and 
generally see infra § 647. 
Street cars see infra §§ 679, 793, 794. 
Towing vehicles see infra §§ 752-754. 
Particular offenses: 
Alteration of numbers or identifica- 
tion marks see infra XIX, G, 1 
Carrying person in front of operator 
see infra XIX, G, 4. 
Driving: 
Recklessly see infra XIX, G, 8. 
Unlicensed or unregistered vehicle 
see infra XIX, G, 6. 
ae intoxicated see 
a 198 
Without: 
License or number plates or iden- 
‘ oan aa marks see infra XIX, 
elke 
Operator’s license see infra XIX, 


turning 


infra XIX, 


Gp 14. 
Beguines brakes see infra XIX, 
nlize 
Required lights or with improp- 
er lights see infra XIX, 


Exceeding lawful speed see infra 
XIX, G, 14. 
Failing to: 


Exhibit license on request see in- 
fra XIX, G, 15. 


[9§ 31-32 


ordinances regulating or limiting the use or speed 
of motor vehicles.®? 
such regulations is annulled by seus it 1s not 
revived by a repeal of such statute.° 

[§ 32] B. Particular Regulations as to Motor 
Vehicles Generally*°—1. Equipment.°® 
tion as to the equipment which motor vehicles must 
bear is void where it is so indefinite and uncertain 
that its meaning cannot be determined,®* or where 
the classification of vehicles for equipment purposes 
is not upon a reasonable basis,®°® or unreasonably 


-Where an ordinance making 


A regula- 


Give information identifying driver 
see infra XIX, 


Give warning signals see infra 
XX VGer Le. 

Keep to right or to left see infra 

SSIES AGL 

Protect edge of pavement see infra 
SEX, SG 19: 

Stop at request of officer see infra 
XIX, G, 


Stop on signal of driver of animals 
see infra XIX, G, 
Loitering seeking employment see 

infra XIX, G, 26. 

Neglect of duty after accident see 

infra XIX, G, 28. 

Overloading see infra XIX, G, 32. 
Passing street cars see infra XIX, 

G, 33. 

Permitting operation by minor see 

infra XIX, G, 34. 

Repairing on highway see infra XIX, 

Geese 
Transporting of passengers or goods 

see infra XIX, G, 42. 

56. Violation of regulation: 

As negligence see infra § 596. 
As offense see infra XIX, G, 7, 12. 

57. Consumers’ Co. v. Chicago, 298 
Ill. 339, 431 NE 628 [rev 208 Ill. A. 
203]; Griffin v. State, 86 Tex. Cr. 498, 
218 SW 494. 

[a] Fenders.—An ordinance mak- 
ing it unlawful to use or operate any 
motor truck of fifteen hundred 
pounds capacity or more, unless such 
motor truck is provided with a fender 
fastened at the front end so as to 
afford means of preventing injury to 
the life or limb and promote the 
health and safety of pedestrians, 
which further provides for the speci- 
fications to which the fender must 
conform and also for its approval 
and test by an inspection bureau, is 
uncertain because of the fact that no 
known standard exists for rating the 
capacity of motor trucks and because 
of the fact that the maximum ca- 
pacity of trucks is frequently more 
than the rated capacity, and that it 
is impossible to determine the ca- 
pacity of trucks from their size and 
appearance. Consumers’ Co. v. Chi- 
cago, 298 Ill. 839, 131 NE 628 [rev 
208 Ill. A. 203]. 

{[b] Lights.—(1) A statute, mak- 
ing it a’criminal offense to drive at 
night with lamps projecting forward 
a light ‘“‘of such glare and brilliancy 
as to seriously interfere with the 
sight of or temporarily blind the 
vision of the driver of a vehicle ap- 
proaching from an opposite direc- 
tion,” is void for indefiniteness, the 
glare and brilliancy not being de- 
scribed by any standard which is cer- 
tain or which may be known in ad- 
vance by accused, and no rule being 
fixed for deciding at what point the 
light reaches the prohibited degree 
of brilliancy. Griffin v. State, 86 Tex. 
Cr. 498, 218 SW 494. (2) A statute 
providing that every motor vehicle 
while in use shall display certain 
lights during certain hours is not 
void for uncertainty because of fail- 
ure to designate the person who shall 
be liable for a _ violation thereof. 
State v. Myette, 30 R. I. 556, 76 A 664. 

Definiteness and certainty gener- 
ae See supra § 24. 

58. Consumers’ Co. v. Chicago, 298 
Ill. 339,131 NE 628 [rev 208 Ill. A A. 203]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 32-34] 


discriminates between persons similarly situated.®? 
A statute providing that every motor vehicle while 
in use shall be provided with certain appliances is, 
however, not void for uncertainty in that it does 
not designate the person who shall be liable for a 
violation thereof.®° 

Provision for testing agency. ~ A statute which 
prescribes the qualities of headlights which may be 
permitted is not invalid becduse of the fact that it 
requires that no light shall be used until a testing 
agency appointed by the superintendent of the 
motor vehicle department shall have ascertained and 
reported that it comphes with the law.* 

Standing vehicle. A statute requiring a red light 
to be displayed upon the rear of a motor vehicle 
when being operated or driven upon a public high- 
way within specified times is not void as an un- 
reasonable and arbitrary classification, although ap- 
plied to vehicles while at rest upon the public 
highway.® 

[§ 33] 2. Operation—a. Generally. An ordinance 
which provides that drivers shall at all times com- 
ply with any direction by voice or hand of any 
member of the police force as to stopping, starting, 
approaching, or departing from any place, and 
making its violation a misdemeanor, has been held 
void as a deprivation of the equal protection of 
the laws.°? 

[§ 34] b. Parking or Standing. The state legis- 
lature or a municipality, under its power to regulate 


‘its streets and keep them free from obstruction,® 


may regulate the parking or standing of motor ve- 


‘hicles on the public-streets,®°® and the validity of 


such regulations has been sustained,® unless they 
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are unreasonable.*® However, a statute authoriz- 
ing municipalities to regulate the parking of vehicles 
upon the streets does not authorize the munici- 
pality to prohibit such parking.®® Under its power 
to regulate the use of the street, a municipality 
has power to require any person leaving a vehicle 
standing upon any street to place it upon the right- 
hand side thereof with reference to the direction 
in which it fronts,’° and under its power to regu- 
late traffic when reasonably necessary for publi¢ 
safety and good order, a town may provide that 
no motor vehicle shall be parked or allowed to stand 
tor a longer time than is necessary to take on and let 
off passengers or baggage and in no ease longer 
than two minutes in a designated public place.7! 

Effect of general statutes. The fact that the 
state has made some regulations which bear upon 
the standing of motor vehicles upon public streets 
or highways does not take away from the city 
the power to prohibit or restrict the standing of 
private automobiles in its streets,’? nor is it de- 
prived of such power by the fact. that the local 
authorities are deprived of the power to exact from 
any owner to whom the general act is applicable 
any fee, license, or permit for the use of the public 


_highways,’? or by the fact that the general statute 


provides that municipalities may not exclude the 
owner of an automobile from free use of the public 
highway.*# 

Class legislation. An ordinance which restricts 
only owners, occupants, visitors, and employees of 
an apartment house from parking their automobiles 
where they may see fit is unconstitutional as class 
legislation,’ as where it forbids them from parking, 


59. Consumers’ Co. v. Chicago, su- 
ra. 
y Discrimination generally see supra 

25. 
: 60. State v. Myette, 30 R. I. 556, 
76 A 664. 

61. In re Hinkleman, 183 Cal. 392, 
191 P 682, 11 ALR 1222. 

{a] Validity of testing provision. 
—‘‘We see no constitutional objec- 
tion to the validity of these provi- 
sions. It may be true that the legis- 
lature has no power to delegate to 
the testing agency or to any other 
body the authority to make regula- 
tions in the nature of laws prescrib- 
ing the quality of headlights which 
shall be used by persons driving au- 
tomobiles. But the act itself, in sub- 
division (g), prescribes the qualities 
of headlights. The office of the test- 
ing agency is to furnish a means for 
the convenient determination of the 
question whether or not a given light 
does comply with the regulations laid 
down in the act. The legislature has 
provided that no such light shall be 
used until the testing agency shall 
have ascertained and reported that it 
does comply with the law. Were it 
not for such provision for a testing 
agency no one could be reasonably 
certain that he is complying with the 
law and no officer of the state could 
be reasonably certain that the user 
was not complying with the law, 
without an elaborate test of the par- 
ticular light in use. This would en- 
tail great expense and inconvenience 
both to the state in enforcing the law 
and to persons charged with a viola- 
tion of it in establishing the defense 
that they had not violated it. In 
such cases it is proper for the state 
to establish an agency for the ascer- 
tainment of the facts with respect 
to any particular kind of headlight 
that is sold ‘commercially and for 
general use.” In re Hinkleman, 1838 
Cal, 392, 397, 191 P 682, 11 ALR 1222. 


62. Koplovitz v. Jensen, 197 Ind. 
475,-151 NE-390. ? : ; 
63. St. Louis v. Allen, 275 Mo. 


501, 204 SW 10838, LRA1918F 1110. 
si. “Parking” defined see supra 

Public service vehicles see 
§§ 65-67. 

Violation of regulations: as: 
Negligence see infra § 735. 
Offense see infra XIX, G, 30. 

65. Power of municipality over 


infra 


streets see Municipal Corporations 
XVIII. 
66. Fla.—Taylor v. Roberts, 84 


Fla, 654, 94 S 874. 

Iowa.—Pugh v. Des Moines, 176 
Iowa 593, 156 NW 892, LRA1917F 345. 

Mo.—St. Louis v. Allen, 275 Mo. 
501, 204 SW 1083, LRAI918F 1110; 
Ex p: Corvey, ¢(A.)* 287. SW <879; 
Baker v, Hasler, (A.) 274 SW 1095. 

N. J.—Welsh v. Morristown, 98 N. 
dks 2 630, 1214 69Pspafic 99S Ne Seek. 
528 mem, 124 A 926 mem]. 

N. Y.—Peo. v. Harden, 110 Misc. 
72, 179. NYS 732: 

Okl.—MecGuire v. Wilkerson, (Cr.) 
209 P 445. 

W. Va.—Beck v. Cox, 77 W. Va. 442, 
87 SE 492. 

[a] An ordinance prohibiting 
specified obstructions and all ‘other 
structures, articles, or thing, of 
whatsoever kind, which hinders or 
obstructs the free use of the side- 
walk, street, alley, or public place’’ 
does not prohibit the parking of mo- 
tor vehicles on the public streets, 
where motor vehicles are not referred 
to in the ordinance. Griffin v. Mc- 
Neil, 198 Iowa 1359, 201 NW 78. 

Regulations as to stopping or 
standing in streets generally see 
Municipal Corporations XVIII in 44 
Ss 


raok 

67. State v. York, 90 Fla. 625, 106 
S 418; McGuire ‘v. Wilkerson, (Okl. 
Cr.) 209 P 445. 

Validity of regulations in general 
see supra §§ 24, 26. 

68. Baker v. Hasler, (Mo. A.) 274 
Sw 1095. . 

Reasonableness of regulations gen- 
erally see supra § 26. ; 

69. Baker v. Hasler, (Mo. A.) 274 


SW 1095. 

70. Beck v. Cox, 77 W. Va. 442, 87 
SE 492. 

71. Welsh v. Morristown, 98 N. J. 
L, 630, 121 A 697 [aff 99 N. J. L. 528 
mem, 124 A 926 mem]. 

72. Pugh v. Des Moines, 176 Iowa 
593, 156 NW 892, LRAI1917F 345; 
Beck v. Cox, 77 W. Va. 442, 87 SE 492. 

_[a] For example, the power of the 
city to prohibit the standing of mo- 
tor vehicles between fixed times in 
certain streets, although allowing a 
vehicle in charge of a driver or other 
person to stand for not more than 
twenty minutes while being loaded or 
unloaded, is not taken away by gen- 
eral statutory provisions making it 
unlawful to leave a vehicle standing 
within twenty feet of a corner or 
within twenty feet of a hydrant un- 
less in charge of some person capable 
of driving it, or providing that no 
motor vehicle shall be left standing 
in front of or within fifteen feet of 
either side of a theater entrance, etc., 
or providing for the control of motor 
vehicles under the direction of the 
police, or providing that it shall be 
unlawful to leave a motor vehicle un- 
attended upon any street while any 
part of the machinery is in motion. 
Pugh v. Des Moines, 176 Iowa 593, 
609, 156 NW 892, LRA1917F 345. 

73. Pugh v. Des Moines, supra, 

74. Pugh v. Des Moines, supra. 

“The idea of the free use of a 
street does not involve the right to 
obstruct the free use of the street. 
If one man, in the exercise of his 
right to the free use of the street, 
can stable his automobile upon the 
public street and leave it standing 
there, any number of persons can 
exercise the same right, until a point 
is reached where the travel upon the 
street is absolutely obstructed. Each, 
under plaintiff's contention, would be 
exercising his right to the free use 
of the street.” Pugh v. Des Moines, 
supra. 

75. Kaufman v: West, 133° Wash. 
192, 23308218 
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except only on that portion of the street which 
is adjacent to and on the same side of the thorough- 
fare as the apartment house.’® 

Delegation of legislative power. An ordinance 
which permits the chief of police with the approval 
of the mayor to prohibit parking in such portions 
of the city as the council may designate as con- 
gested is not invalid as a delegation of legislative 
power.*? 

At railroad station. Where a railroad company 
has expressly granted to a municipality the right 
to regulate traffic on a designated part of a public 
driveway girdling a railroad station, the munici- 
pality may enact that no automobile shall be parked 
or allowed to stand for a longer time than is neces- 
sary to take on and let off passengers or baggage, 
and in no ease for longer than a specified time, as 
a traffic regulation,’® and it is not deprived of this 
power, for the promotion of good order and for 
the public benefit, by the fact that the railroad 
company has entered into a contract with an in- 
dividual giving him an. exclusive parking privilege 
at its station;’® and since such an ordinance rests 
both on general municipal power and on the con- 
tract between the municipality and the railroad 
company, it does not deprive such individual of 
his property without due process of law, nor does 
it take his property for public use without just 
compensation, nor deny him the equal protection 
of the laws.8° But an ordinance which makes it 
unlawful to park an automobile on the street in 
front of a railroad passenger station, without the 
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permission of the person having the supervision 
of such station, is invalid as an attempt at dele- 
gation of legislative power, and as denying the equal 
protection of the law.*? 

Private property. An ordinance which prohibits 
the parking of vehicles in certain districts of a 
city bounded by named streets will not be construed 
as prohibiting the parking of vehicles upon pri- 
vate property and hence is not invalid on that 
eround.*®? 

Leaving motor running. Under an authority to 
regulate the movement of vehicles upon the public 
streets, it may be made unlawful to leave a motor 
vehicle unattended upon the public street with its 
motor running.®? 

[§ 35] c. Speed*4—(1) State Regulations—(a) In 
General. It is within the police power of the 
state to regulate the speed at which motor vehicles 
may be operated upon its public highways,®* and it 
may prescribe any reasonable rate of speed which 
it deems necessary for the protection of life and 
property.’ The validity of speed regulations ap- 
plying generally to motor vehicles has been sus- 
tained as against the objection that they are class 
or special legislation,®’ or that they deny due proc- 
ess of law,®* or that they are an attempt by the 
legislature to exercise judicial power.8® When en- 
acted at a special session of the legislature, a speed 
statute must, when the constitution so provides, 
be included within the object stated in the procla-, 
mation of the governor convening the special ses- 
sion.®° ‘ : 


76. Kaufman ‘v. West, supra. 

77. Taylor v. Roberts, 84 Fla. 654, 
94 S 874. 

78. Welsh v. Morristown, 98 N. J. 
L. 630, 121 A 697. [aff 99 N. J. L. 528 
mem, 124 A 926 mem]. 

Regulation of hack stands by rail- 
road company see Railroads [33 Cyc 
639). 

79. Welsh v. Morristown, 98 N. J. 
L. 630,'121 A 697 [aff 99 N. J. L. 528 
mem, 124 A 926 mem]. 

80. Welsh v. Morristown, supra. 

81. Cincinnati v. Cook, 107 Oh. St. 
223, 140 NE 655. 

{a] Reasons for rule.—‘“‘The city 
has ample power to control the use 
of the streets, and to regulate travel 
over the same, as well as to establish 
stands for .omnibuses and taxicabs; 
but it is elementary that it cannot 
. delegate such powers to an individ- 
ual. There is no such question as 
taking from the owner of property 
the right of ingress and egress to his 
own premises involved here, but 
rather the question of conferring 
upon him: a proprietary interest in 
the street, which he may transfer to 
whomsoever he may choose, and en- 
forcing such right by the provisions 
of this ordinance. In effect this or- 
dinance is no different than 
owner of the premises in question 
had been requested by council in ad- 
vance of the enactment of the ordi- 
nance to designate the person or per- 
sons whom he desired to be permit- 
ted to use the street in front of his 
premises, and council had then en- 
acted the ordinance, placing therein 
the names of the person or .persons 
exempted from the operation of its 
provisions and prohibiting the stand- 
ing of vehicles of any other person 
or company at that place.’ Cincin- 
nati v. Cook, 107 Oh. St. 223, 225, 140 


Bx p. Corvey, (Mo, A.) 287 SW 


White v. District of Columbia, 
5be ADD oD VC) fy ld % | 4ats 42d) 
163. 


[a] Power of commissioners.—D. 


if the’ 


C. Police Reg. art 12 § 5, requiring 
the motor to be closed down when a 
motor vehicle is left on the street, 
are within the authority of the com- 
missioners under the act of congress 
of Jan. 26, 1887, authorizing the 
commissioners to regulate the ‘‘move- 
ment of vehicles’ on the _ public 
streets, the quoted language being 
inclusive of control and management 
of vehicles in whole or in part. 
White v. District of Columbia, 55 


App. (D. C.) 197, 4 F. (2d) 163. 
; oo Operation in park see infra 


Reckless driving as offense see in- 
fra XIX, G, 8. 

Speed as: 
Element of: 

Contributory negligence see infra 

XIV. 

Negligence see infra §§ 634-645. 

Offense see infra XIX, G, 14. 


85. Peo. v. Beak, 291 Ill. 449, 451, 
126 NE 201; Christy v. Elliott, 216 
Ill. 31, 74 NE 1035, 108 AmSR 196, 


1 LRANS 215, 3 AnnCas 487. 

“The regulation of the speed of 
motor vehicles to safeguard pedes- 
trians and others using the streets 
and highways is a salutary exercise 
of the police power.” Peo. v. Beak, 
supra. 

[a] Statute held valid.—A provi- 
sion that a person driving a motor 
vehicle shall stop the same where it 
appears that a horse is about to be- 
come frightened is within the title 
“an act to regulate the speed of auto- 
mobiles and other horseless convey- 
ances upon the public streets, roads 
and highways.” Christy v. Elliott, 
216 Ill. 31, 74 NE 1035, 108 AmSR 
196. 1 LRANS 215, 3 AnnCas 487. 

ras In re Smith, 26 Cal. A, 116, 146 
P 82. 

[a] Regulation held constitutional. 
—A statute providing that no person 
shall operate a motor vehicle at an 
unreasonable speed on a highway, 
and in crossing an intersecting high- 
way shall have the vehicle under per- 
fect control and at a-rate of speed 
not exceeding a mile in eight min- 


utes, or on any highway a speed ex- 
ceeding twenty-five miles an hour, 
is constitutional. State v. Water- 
man, 112 Minn. 157, 127 NW 473. 

87. Helena v. Dunlap, 102 Ark. 
131, 143 SW 138; Schaar v. Conforth, 
128 Minn. 460, 151 NW 275; State v. 
Swagerty, 203 Mo. 517, 102 SW 483, 
120 AmSR 671, 11 AnnCas 725. 

{a] For example, a statute fixing 
the limit of speed at four miles an 
hour in passing a draft animal driven 
by a woman, child, or aged person, is 
not unconstitutional as class legis- 
lation. Schaar v. Conforth, 128 Minn. 
460, 151 NW 275. 

Class legislation generally 
Constitutional Law §§ 824-873. 

88. Christy v. Elliott, 216 Ill. 31, 
74 NE 1035, 108-AmSR 196, 1 LRANS 
215, 3 AnnCas 487; Com. v. Pentz, 247 
Mass. 500, 143 NE 322. 

Due process of law generally see 
Constitutional Law §§ 956-1099. 

89. Morrison v. Flowers, 308 Ill. 
189, 1389 NE 10. 

[a] A statute providing that, if 
the rate of speed of a motor vehicle 
operated upon any public highway of 
the state where it passes through 
the closely built-up business portions 
of an incorporated city exceeds ten 
miles an hour, such rate of speed 
shall be prima facie evidence that 
the person operating such motor ve- 
hicle is running at a rate of speed 
greater than is reasonable and proper, 
having regard to traffic and the use 
of the way or so as to endanger the 
life or limb or injure the property of 
any person, is not unconstitutional as 
an attempt by the legislature to exer- 
cise judicial power. Morrison v. 
Flowers, 308 Ill. 189, 139 NE 10. 

90. Bibb County v. Williams, 152 
Ga. 489, 110 SE 275. 

[a] Not embraced in proclama- 
tion.— A statute regulating the speed 
of motor vehicles passed at an extra 
session of the legislature is unconsti- 
tutional and void where it was not 
embraced within the proclamation 
convening such extra session, which 
was to consider merely the question 


see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ea 


aa i ies 
8§$ 35-87] 


Applicability to cities, villages, etc.®! 
has the original right to control all public streets 
and highways,°®? and this earries with it the power 
to make speed regulations for the use of streets by 
motor vehicles in incorporated cities and towns,* 

- except in so far as municipalities may by the con- 
stitution be given exclusive authority,°* or in so far 
as the state has relinquished control to municipali- 

So where a general statute is intended to 

supplant all other regulations, state and local, it 


ties.9® 


supplants municipal ordinanees.®® 
[§ 36] (b) Reasonableness. 


government.®? 


of amending the automobile license 
tax. Bibb County v. Williams, 152 
Ga. 489, 110 SE 275. 

91. Regulation, ae local authori- 
ties see infra §§ 3 

92. See niehwatre’ € 409. 


wigs In re Smith, 26 Cal. A, 116, 146 
94. Inre Smith, supra. 
95. In re Smith, supra. 


96. In re Smith, supra. 

Conflict between local and state 
regulations see infra §§ 41, 42. 

97. State v. Bailey, 107 Kan. 637, 
193 P 354; State v. Swagerty, 203 Mo. 
517, 102 SW 483, 120 AmSR 671, 10 
LRANS 601, 11 AnnCas 725; Schultz 
v. State, 89 Nebr. 34, 130 NW 972, 33 
LRANS 403, AnnCas1912C 495. 

“Ordinarily che courts will not 
substitute their opinions for the 
judgment of the‘legislature as to the 
reasonableness of an act fixing the 
rate of speed at which motor vehicles 
may be lawfully driven.” Schultz v. 
State, 89 Nebr. 34, 130 NW 972, 33 
LRANS 4038, AnnCas1912C 495. 

[a] Regulation held reasonable.— 
A statute declaring that no person 
shall operate a motor vehicle on 2 
public highway at a speed greater 
than is reasonable and proper, hav- 
ing regard to the traffic and uSe of 
the highway, or so as to endanger 
the life or limb of any person or in 
any event in the built-up portions of 
a city, town, or village at a greater 
rate than a mile in six minutes, or 
elsewhere in a city, town, or village 
at a greater rate than a mile in four 
minutes, or outside a city, town, or 
village at a greater rate than twenty 
miles an hour, is not void for un- 
reasonableness. Schultz v. State, 89 
Nebr. 34, 130 NW 972, 33 LRANS 
403, AnnCas1912C 495. 

[b] Nine mile limit may be rea- 
sonable. State v. Swagerty, 203 Mo. 
517, 102 SW 483, 120 AmSR 671, 10 
LRANS 601, 11 AnnCas 725. 

[ec] Twelve mile limit.—‘It is 
also urged that the statute limiting 
the speed of automobiles within a 
city or village to twelve miles an 
hour (Laws 1917, ch. 74, § 5) is in- 
valid because it is practically pro- 
hibitory of their use and therefore 
violative of the fourteenth amend- 
ment to the federal constitution. It 
is clearly within the province of the 
legislature to regulate the speed of 
vehicles upon public highways, and 
it certainly cannot be said that a 
limit of twelve miles an hour as ap- 
plied to city streets is so low as to 
be beyond the police power of the 
state. The proposition is so obvious 
as not to require discussion or the 
citation of authorities.” State v. 
Bailey, 107 Kan. 637, 639, 193 P 354. 

98. Peo, v. Dow, 155 Mich. 115, 118 
NW 745. 

99. Peo. v. Beak, 291 Ill. 449, 126 
NE 201; Com. v. Pentz, 247 Mass. 500, 


143 NE 322. 
1. Peo. v. Beak, 291 Ill. 449, 126 


The reasonableness 
of a speed regulation is ordinarily regarded as 
being a question for the legislative branch of the 
A statute which makes it an offense 
to drive at more than a specified speed in the busi- 
ness portion of any city or village is not unrea- 
sonable because of the inconvenience occasioned 
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The state 
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the driver of a motor vehicle in diminishing or 
increasing speed as he enters or leaves a portion 
of the city wholly or partially built up with struc- 
tures devoted to business. 

[§ 37] (c) Certainty. A statute regulating the 
speed at which motor vehicles may be driven, and 
making a violation of the regulation an offense, must 
be sufficiently certain to show what the legislature 
intended to prohibit and punish. 
of criminality must not be left dependent upon the 


The question 


opinion of the individuals who may constitute the 


NE 201. 

2: Parroccini v. State, 90 Tex. Cr. 
320, 234 SW 671. 

3. Howard v. State, 151 Ga. 845, 
108 SE 513; Carter v. State, 12 Ga. A. 
430, 78 SE 205; Hayes v. State, 11 
Ga. A, 371, 75 SE 523; Ex p. Carrigan, 
92 Tex. Cr. 309, 244 SW 604; Parroc- 
cini v. State, 90 Tex. Cr. 320, 234 SW 
671; Snider v. State, 89 Tex. Cr. 192, 
230 SW 146; Russell v. State, 88 Tex. 
Cr, 512, 228 SW 566; State v. Lantz, 
90 W. Va. 738, 111 SE 766. 

[a] For example (1) a _ statute 
providing that ‘“‘no person shall oper- 
ate a machine upon any of the high- 
ways of this state as described in 
this Act at a rate of speed greater 
than is reasonable and proper, having 
regard to the traffic and use of such 
highway, or so as to endanger the 
life or limb of any person or the 
safety of any property” is too uncer- 
tain and indefinite in its terms to be 
eapable of enforcement. Howard v. 
State, 151 Ga. 845, 108 SE 513 [rev 25 


Ga. A. 408, 103 SE 683]; Jones v. 
State, 151 Ga. 502, 107 SE: 765; 
Strickland v. Whatley, 142 Ga. 802, 
83 SE 856; Empire L. Ins. Co. v. 


Allen, 141 Ga. 413, 81 SE 120; Howard 
v. State, 27 Ga. A. 554, 109 SE 534; 
Carter v. State, 12 Ga. A. 430, 78 SE 
205; Elsbery v. State, 12 Ga. A. 86, 
76 SE 779; Holland v. State, 11 Ga. A. 
769, 76 SH 104; Hayes v. State, 11 
Ga. A. 371, 75 SE 523. (2) A statute 
making it a crime to operate an auto- 
mobile around a curve on a public 
road without having it under control, 
or without reducing the speed thereof 
to a reasonable and proper rate, is 
void for uncertainty and indefinite- 
ness. State v. Lantz, 90 W. Va. 738, 
111 SE 766. 

[b] Reasons for rule.—(1) ‘‘What 
rate -of speed is reasonable and 
proper? Who should determine this 
question? What is this test as to 
the rate of speed which can be em- 
ployed, and how is the driver of an 
automobile to know when he is driv- 
ing at a rate of speed prohibited by 
the act? Manifestly this question 
cannot be determined by the conse- 
quences which ensue from driving a 
machine. The law must so definitely 
and certainly define the offense that 
a person of reasonable understanding 
can know at the time of the commis- 
sion of the act that the law is being 
violated. One jury might say that a 
certain rate of speed was reason- 
able and proper. Another jury might 
reach exactly the opposite conclusion 
from exactly the same state of facts 
and the same circumstances. One 
court might hold, upon a review of 
the facts, that the rate of speed used 
was in violation of the act, and an- 
other court might rule otherwise.” 
Hayes v. State, 11 Ga. A. 371, 378, 75 
SE 523. (2) “It is a fundamental 
principle of our jurisprudence that 
a statute creating a crime must be 
so certain and definite that one com- 


court and jury. 
seribes the definite limit which must not be ex- 
ceeded in any event is not void for uncertainty,” it 
has been held by some authorities that a statute 
which punishes driving at an unreasonable or an 
unsafe speed is too uncertain to be enforced.® 
generally, however, it has been held that a statute 


Hence, while a statute which pre- 


More 


mitting an act forbidden can _ tell 
when he does so that he has violated 
the law. Now, it will be observed 
that this statute forbids operators 
of automobiles from operating the 
same around curves without having 
them under control and without re- 
ducing the speed to a reasonable and 
proper rate. Who is to determine 
when the automobile is under control 
in going around a curve in a particu- 
lar case, or whether the speed at 
which it is operated is reasonable and 
proper? This cannot be left, of 
course, to the judgment of the oper- 
ator, for that would result in a prac- 
tical annulment of the statute. The 
court and jury trying the case, if 
the statute be upheld, would, of 
course, have to determine whether 
the automobile was under control, 
and whether the speed was reason- 
able and proper in each particular 
case. Nobody would know until after 
a trial was had and a judgment ren- 
dered what the law was. No man in 
driving an automobile around a curve 
would have any criterion by which he 
could determine at what speed the 
same might be operated without com- 
mitting a violation of the criminal 
law. The judgment of each particu- 
lar jury would be the criterion which 
would have to be observed, and this 
judgment cannot be ascertained until 
after the alleged offense has been 
committed. To state the case in an- 
other way, it may be said that the 
Legislature has: not created an of- 
fense at all, It has not exercised its 
legislative power, but has attempted 
to cast the same upon the courts and 
juries in this class of cases. It is 
equivalent to saying that the law 
governing the operation of automo- 
biles around curves on public roads 
shall be declared by the courts in 
cases coming before them, and, if 
you operate your automobile around 
a curve at a rate of speed which a 
jury thinks is unsafe you are guilty 
of an offense. The court and jury 
create the offense, They say what 
shall be necessary to constitute the 
offense instead of confining their in- 
quiry to whether or not the accused 
party has done something forbidden 
by the Legislature. The jury in such 
a case as this would have to deter- 


mine: first, what the law is, or 
rather would have to make the of- 
fense; and then, after doing this, 
their inquiry would extend to the 


further question, whether the party 
accused coimmitted the act which 
they set up as the law in the case, 
And not only is it in effect a delega- 
tion to the courts of legislative 
power, but an attempt to delegate to 
them power to pass ex post facto 
laws, because the law governing in 
particular cases would not be de- 
clared, or would not be known, until 
after the offense was actually com- 
mitted. We are very clearly of the 
opinion that. the Legislature, in cre- 
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which makes it an offense to drive at a speed which 
is greater than is reasonable or proper is not void 


for uneertainty.* 


Uncertainty as to locality. A statute fixing a defi- 
nite rate of speed in various classifications of lo- 
calities, such as the residence portion of any in- 
corporated city, town, or village, is not so indefinite 
as to be unenforceable;°* nor is a statute which makes 
it an offense to operate a motor vehicle at greater 
than a specified speed in the business portion of 


any city or village so uncertain 


ating a statutory crime, must define 
the same with sufficient certainty to 
enable anyone to determine when he 
does an act whether or not it is inter- 
dicted by the statute; in other words, 
to enable him to tell whether he was 
acting rightfully or wrongfully at 
the time he did the act. If this stat- 
ute should be upheld, there would be 
no uniform rule of conduct governing 
the operation .of automobiles upon 
curves in public roads. There would 
be as many different standards as 
there would be different opinions 
among the juries and judges trying 
the cases as the same arise, and no 
man would ever know, until after he 
was tried and convicted or acquitted 
upon the charge brought against him 
whether he had been guilty of an of- 
fense or not.” State v. Lantz, 90 W. 
Va. 738, 741, 111 SE 766. 

4. Cal.—Ex p. Daniels, 183 Cal. 
636).192 P4427 2 VAL Ril? 2. 
, Ind.—Gallaher v. State, 193 Ind. 
629, 141 NE 347, 29 ALR 1059; Smith 
v. State, 186 Ind. 252, 115 NE 948. 

Mass.—Com. v. Pentz, 247 Mass. 
500. 143 NE: 322. 


Minn.—State v. Goldstone, 144 
Minn. 405, 175 NW _ 892; State v. 
iL ay atta 112 Minn. 157,'127 NW 
473. 


Oh.—State v. Schaeffer, 96 Oh, St. 
215, -117 NE 220, BLRA1918B 945; 
AnnCas1918E 1137; O’Mara vy. State, 
16 Oh. A. 62. 

Pa.—Com. + v. +Clime, 26 Pa.’ Dist. 
663 [overr Com. v. Davidson, 21 Pa. 
Dist. 885]. 

Wash.—State v. Randall, 107 Wash. 


69551 S225 5: 

Wis.—Maxon v. State, 177 Wis. 
SO we LST NW P7535 2 ATER 14 e4e 
Mulkern vy. State, 176 Wis. 490, 187 
NW 190. 

[a] Por example (1) a _ statute 
making it. an offense to operate a 
motor vehicle on the public highway 
at a speed greater than is reasonable 
or proper, having regard for width, 
traffic, use, and the general and usual 
rules of such road or highway, or so 
as to endanger the property, life, or 
limb of any person, is not void for 
uncertainty. State v. Schaeffer, 96 
Oh. St. 215, '117 NE 220, LRAI918B 
945, AnnCas1918E 1137; Fishwick v. 
State,/14 Oh; Cir! ‘Ct: N.S. 368), 133’Oh. 
Cir. Ct. 63. (2) A statute making it 
an offense to operate a motor vehicle 
on the public highways of the state 
“recklessly or at a rate of speed 
greater than is reasonable “and 
proper, having regard to the width, 
traffic and use of the highway, or so 
as to endanger property or the life 
or limb of any person,” is not void 
for uncertainty. Ex p. Daniels, 183 
Cale 636, L927 44202 Tera saga 
Com. v. Clime, 26 Pa. Dist. 663. (8) 
“A statute making it a penal offense 
to drive a motor vehicle on a public 
highway ‘at a speed greater than 
reasonable and proper, having regard 
to the traffic and use of the way, or 
so as to endanger the life or limb or 
injure the property of any person,’ is 


in our opinion sufficiently definite and. 


is a valid statute.” State v. Gold- 


stone, 144 Minn. 405, 408, 175 NW 
892. 
{[b] Reasons for rule.—(1) “Ab- 


solute or mathematical certainty is 
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highway.’ 


or indefinite as 


not required in the framing of a stat- 
ute. Reasonable certainty of the na- 
ture and cause of the offense is all 
that is required. Some offenses ad- 
mit of much greater precision and 
definiteness than others, but it is 
guite obvious that in the case at bar 
the statute must be sufficiently elas- 
tic and adaptable to meet all the dan- 
gerous situations presented, in order 
to adequately safeguard the travel- 
ing public, whether foot passenger, 
horse or motor vehicle.’ State v. 
Schaeffer, 96 Oh. St. 215, 236, 117 NE 
220, 226, LRA1918B 945, AnnCas 
1918E 1137. (2) “It is of course de- 
sirable that laws should be made as 
specific as is compatible with the 
subject matter legislated upon. A 
speed of so many miles per hour is 
specific and meets the requirements 
of many situations, but not of all, 
even though the rate for country and 
city driving'is made different, as it 
usually is. Many situations > may 
arise both in the country and in the 
city where the statutory speed would 
be reckless driving. To meet these 
situations the statute in question was 
enacted. We regard it aS a very 
wholesome and sensible statute; one 
that calls upon every driver of a 
motor vehicle to at all times exercise 
such care as will reasonably insure 
the safety of the life and property 
of others; one that will supply the 
defects in laws regulating speed at 
so many miles per hour. . bet 
covers situations not possible to 
cover by specific speed limits, and it 
is as definite and certain in its terms 
as the subject matter will permit. It 
is not as drastie in its penalties as 
are many laws, no more definite in 
the description of offenses, that have 
for years been enforced as valid 
laws.” Mulkern v. State, 176 Wis. 
490, 493, 187 NW 190, 191. 

{c] Reason for statute.—‘‘Some 
statutes have undertaken to fix a 
rate of ‘speed which would be prima 
facie dangerous, but a rate of speed 
dangerous in one situation would be 
quite safe in another situation, and 
if the rate of speed were definitely 


fixed, naturally it would have to be, 
the minimum speed at which cars’ 


might be safely driven, because that 
speed would have to be a safeguard 
against every possible © situation 
which would be perilous even at a 
speed of six or eight miles an hour. 
There is no place in all the public 
grounds and parks where a situation 
is not constantly changing from 
comparatively no traffic to a most 
congested traffic; from no foot trav- 
elers to a throng of them; from open 
and clear intersections, private drives 
and street crossings, to those that 
are crowded; from free and unob- 
structed streets to streets filled with 
crowds of foot travelers and others 
getting off and on street cars and 
other vehicles. In order to meet 
these varying situations, and impose 
upon the automobilist the duty of 
anticipating them and guarding 
against the dangers that arise out of 
them, this statute was. evidently 
passed in the interests of the public 
safety in a public highway.” State 
v. ‘Schaeffer, 96 Oh. St. 215, -234, 117 


NE 220, LRA1918B 945, AnnCas1918° 
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to be void,® although the statute is construed as 
operative as to any business district in a city or 
village and not restricted to a single central busi- 
ness area;’ nor a statute limiting speed to a certain 
rate per hour upon approaching a descent in the 
On the other hand, a statute making 
it an offense to drive at greater than a specified 
rate of speed on any public highway ‘‘where the 
territory contiguous thereto is closely built up’’ 
has been held too indefinite,® as has a statute which 
makes it an offense to exceed a certain speed in 


BE 1137. 

5. Peo. v. Beak, 291 Ill. 449, 126 
NE 201. 

6.. Peo. v. Dow, 155 Mich. 115, 118 

NW 745. 
Reasons for rule.—‘It is said 
that. it is not possible for one to 
know, with certainty, whether he is 
in a business portion or in some 
other portion of a city, and that it is 
unreasonable to require one to de- 
termine at his peril the character of 
the district or portion of the city 
through which he is passing. No one 
has the absolute right to travel upon 
any highway at a particular speed. 
The statute does not, in any case, 
deny the right to use the highway. 
The difficulty in determining in any 
case whether territory at a particular 
point is either wholly or partially 
built up with structures devoted to 
business does not seem to us to be 
either real or apparent. Whether it 
is so wholly or partially built up at 
a particular point is a question of 
fact. If a maximum speed within 
the corporate limits of a city was 
fixed by statute, it would be a ques- 
tion of fact whether the accused was 
within the limits. In either case, 
difficulty in ascertaining the fact 
would not be reason for saying the 
statute provision was uncertain or 
indefinite. It may be inconvenient 
for the driver of a motor car to di- 
minish or increase speed accordingly 
as he enters and leaves a portion of 
the city wholly or partially built up 
with structures devoted to business, 
but this is not a good reason for 
saying that the requirement is un- 
reasonable.” Peo. v. Dow, 155 Mich. 
115, 118, 118 NW 745. 

7. Peo. v. Dow, supra. 

8 Elsbery v. State, 12 Ga. A. 86, 
76 SE 779. 

{a] The word “descent,” as em- 
ployed in such a statute, is not to be 
given its literal interpretation as 
including any declivity in the high- 
way of however small a degree, but 
in connection with the other words 
in association with which it is em- 
ployed will be held to mean a de=- 
clivity in the highway over which, 
from ordinary human experience and 
observation, it would be deemed to be 
more dangerous to operate an auto- 
mobile at an excessive rate of speed 
than upon level ground. Elsbery v. 
State, 12 Ga. A. 86, 76 SE 779. 

9. Ex p. Curry, 96) Tex, (Cri-3, 255 
SW 730; Ex p. Carrigan, 92 Tex. Cr. 
309, 244 SW 604; Ex p. Slaughter, 92 
Tex. Cr. 212, 243 SW 478, 26 ALR 891. 

[a] Reasons for rule.—‘'The ex- 
pression ‘territory contiguous there- 
to,’ referring to a highway, might 
with reason be held to refer to the 
land lying immediately upon or ad- 
jacent to such highway, but the other 
expression in said statute relating 
to such territory, i.e., ‘closely built 
up,’ seems to us unavoidably open 
to the objection that it is of such 
doubtful construction and is so in- 
definite as to 
standard of construction which might 
be applied to his own acts, by the 
operator of a motor vehicle, or to 
such acts by a judge or jury called 
upon to decide whether such operator 
has offended against this law. What 
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approaching an intersection where the operator has 
not an unobstructed view of at least one hundred 
and fifty feet,!° and a statute requiring reduction of 
speed at some point not nearer than thirty feet from 
a railway crossing where the view is wholly or par- 


tially obscured. 
Partial invalidity. Although a 


statute making it an offense to drive at a speed 
greater than is reasonable and proper, having re- 
gard to the traffic and use of the highway, may 
be held so indefinite as to be invalid,” it will not 
affect a definite provision of the statute.1% 
fact that a provision of a speed law having ref- 
erence to’speed where fhe contiguous territory is 
closely built up is, as defining an offense, invalid 
because uncertain, does not invalidate a specific 
provision making it unlawful to drive at more than 
twenty-five miles per hour in any event.14 
Persons entitled to object. The uncertainty of 
particular provisions of a statute regulating speed 
cannot be complained of by a defendant who has 


definition should be given to the ex- 
pression under  discussion,—would 
likely be answered by as many dif- 
ferent standards as might make up 
the number of those to whom such 
inquiry be referred. Does one house 
to a block, or two houses to every 
three hundred feet, or four houses to 
every quarter of a mile of such ad- 
jacent territory, measure up to the 
proposition of ‘thickly built up?’ 
Doubtless the city driver of the car, 
or the city judge or juror trying the 
case, would make answer as to what 
was territory thickly built up widely 
different from such person if he hap- 
pened to hail from a village, and 
probably the definition given by the 
latter would not agree with that of 
a person who dwelt in the populous 
rural district, nor his definition with 
that of the man who felt himself 
crowded by neighbors a few miles 
distant.” Ex p. Slaughter, 92 Tex. 
Gr) 212/273) 243 “SW 478," 26° ALR 
891. 

10. Missel v. State, (Okl. Cr.) 244 
P 462, 463. 

“Tt will be observed that the stat- 
ute does not set out at what point 
of approach the view shall be un- 
obstructed, whether at or immedi- 
ately before, or at any distance be- 
fore arriving at the intersection. It 
cannot be determined whether the 
view referred to shall be straight 
ahead on the street traveled or ap- 
plies to a view along the intersecting 
street. It does not designate the na- 
ture of the obstruction that shall 
interfere with the view—whether it 
shall be a permanent obstruction as 
buildings or casual obstruction as 
vehicles.”” Missel v. State, supra. 

11. Galveston, ete., R. Co. v. Duty, 
(Tex. Commn, A.) 277 SW 1057 [aff 
(Civ. A.) 267 SW 744]. 

12. See supra text and note 3. 

13. Byrd v. State, 59 Tex. Cr. 513, 
129 SW 620. 

14.) Hx p, Curry, 96 Dex) Cr. 3, 2554 
SW 730; Ex p. Slaughter, 92 Tex. Cr. 
212, 243 SW 478, 26 ALR 891. 

15. Peo. v. Beak, 291 Ill. 449, 126 
NE 201. 

16. See statutory provisions. 

17. Ala.—Hood, etc. Furniture 
Co. v. Royal, 200 Ala. 607, 76 S 965. 

.Cal.—Reaugh v. Cudahy Packing 
Co., 189 Cal. 335, 208 P 125. 

‘Del.—Lockerman y. Hurlock, 125 A 
482. 

Ga.—Strickland v. Whatley, 142 Ga. 
802, 83 SE 856. 

Ind.—Miles v. State, 189 Ind. 691, 
129 NE 10. 

Oh.—Harris v. Webb, 22 OhNPNS 
359; Fernando v. Bowers, 21 OhNPNS 
49. 

[a] For example (1) a statute and 
ordinance in accordance therewith 
which provide substantially that it 
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been convicted of a violation of a provision which 
is definite and certain.'® 
As rule of civil conduct. 


A statute prohibiting 
motor vehicles at a rate of speed 


greater than is reasonable and proper, having re- 


gard to the traffic and use of the highway or so 


portion of the 


The 
too indefinite to 


(a) In General. 


shall be unlawful to operate .or run | 
any motor vehicle upon the public 
highways in the city recklessly or 
at a rate of speed greater than is 
reasonable and proper, having regard 
to width, traffic, and use of the high- 
way, or so as to endanger property 
or the life or limb of any person, is 
declaratory of the common _ law. 
Hood, ete., Furniture Co. v. Royal, 
200 Ala. 607, 76 S 965. (2) “The law 
of this state (chapter 10, vol. 33, 
Laws of Delaware) provides that no 
person shall operate a motor vehicle 
on any of its highways recklessly or 
at a rate of speed greater than is 
reasonable and proper under the cir- 
cumstances, or So as to cause a col- 
lision with the person or property of 
another, or so as to endanger the life 
or limb of another. This is, in effect, 
a statement of the general law, that 
the driver shall use such care in the 
operation of his motor vehicle as the 
circumstances reasonably require, 
having at all times proper regard for 
the rights and safety of others.” 
Lockerman v. Hurlock, (Del.) 125 A 
482, 483. } 

18. See supra text and note 3. 

19. Strickland v. Whatley, 142 Ga. 
802, 838 SE 856; Solan v. Pasche, (Tex. 
Civ. A.) 153 SW 672. 

20. Municipality’s power of regu- 
lation in general see Supra §§ 20, 21. 

Regulations as to warnings of 
speed limit see infra § 43. 

21. Dowdell v. Beasley, 17 Ala. A. 
100, 82 S 40 [certiorari den 203 Ala. 
696 mem, 82 S 893 mem]; State v. 
Brogden, 84 Fla. 520, 94 S 653; Ex p. 
Wright, 82 Tex. Cr. 247, 199 SW 486. 


And see cases infra note 22. 


fa] Charter power.—A municipal 
ordinance which provides that any 
person who shall be guilty of reck- 
less driving, by driving any automo- 
bile or motor vehicle at a rate of 
speed greater than twenty-five miles 
per hour, or by turning corners, or 
approaching other automobiles, mo- 
tor cycles, or pedestrians in a reck- 
less manner, shall be punished by a 
fine of not exceeding one hundred 
dollars, or by imprisonment not ex- 
ceeding thirty days, or by both such 
fine and imprisonment, in the discre- 
tion of the mayor, is a valid exercise 
of power under a charter authorizing 
the city to regulate the speed at 
which horses and vehicles of all 
classes, automobiles, and motor 
cycles may be driven through the 
streets of the city. State v. Brog- 
den, 84 Fla. 520, 94 S 653. 

{b] In Pennsylvania a township 
of the first class has the power, un- 
der Act April 28, 1899 (P. L. p 104), 
to enact an ordinance fixing a maxi- 
mum rate of speed for automobiles 
of ten miles an hour. Radnor Tp. v. 
Bell, 27 Pa. Super. 1, 


as to endanger the life or limb of any person or 
the safety of any property,'® establishes a rule 
of conduct which is not greatly different than the 
‘rule of ordinary care, which would apply in the 
absence of a statute,!* and while it may be too uncer- 
tain and indefinite in its terms to be capable of 
enforcement by a criminal prosecution,'® it is not 


furnish a rule of civil conduct.1® 


[§ 38] (2) Local and Municipal Regulations?°— 


A municipal corporation, under its 


police power, and within the limits of the power 
delegated to it,?! may by ordinance regulate the rate 
of speed at which motor vehicles may be operated 
within the municipal limits.?? 
a municipality may prescribe different rates of 


Under such power 


22. Ala.—Dowdell v. Beasley, 17 
Ala. A..100, 82 S 40 [certiorari den 
203 Ala. 696 mem, 82 S 893 mem]. 

Cal.—Ex p, Snowden, 12 Cal. A. 
5207 Ps 24" 

Fla.—Maxwell v. Miami, 87 Fla. 
107, 100 S 147, 33 ALR 682; State v. 
Brogden, 84 Fla. 520, 94 S 653. 
sears v. Banker, 112 Ill. A. 

Iowa.—Pilgrim v. Brown, 168 Iowa 
L777," 150 2NW dE. 

Mo.—St. Louis v. Von Hoffmann, 
3812 Mo. 600, 280 SW 421; Roper v. 
Greenspon, 272 Mo. 288, 198 SW 1107, 
LRA1918D 126; Windsor v. Bast, (A.) 
199 SW 722; Young v. Dunlap, 195 
Mo. A, 119, 190 SW 1041. 

N. Y.—Peo. v. New York 7th Dist. 
Magistrate’s Ct. Prison, 121 App. 
Div. 645, 106 NYS 314 [rev 55 Misc. 
611, 106 NYS 960, and aff 190 N. Y. 
315, 83 NE 44]; Peo. v. Bell, 148 
NYS Tos) 3A ON, VR ICry3 710! 

Oh.—Chittenden v. Columbus, 5 Oh. 
Cin’ Ct, -NASL 84> 26 Oh Cir LCiw bait 


Okl.—Shawnee v. Landon, 3 Okl. 
Cr. 440, 106 P 652. 
Or.—Weygandt v. Bartle, 88 Or. 


S10 LISP S818 
Pa.—Radnor Tp. v. Bell, 27 Pa. Su- 
per. 1. : 


Porto Rico.—Peo. v. Nochera, 23 
Porto Rico 561. 
Tex.—Northern Texas Tract. Co. 


v. Smith, (Civ. A.) 223 SW 1013. 

Wash.—Heath v. Seattle Taxicab 
Co. %3 Washi 13st iP a 3843. 

[a] Police regulation.—An ordin- 
ance prescribing maximum rates of 
speed of motor vehicles on streets is 
a municipal police regulation. St. 
Louis v. Von Hoffmann, 312 Mo. 600, 
280 SW 421. 

{b] Ordinance held not unconsti- 
tutional.—An ordinance limiting the 
speed of automobiles to ten miles per 
hour does not violate a constitutional 
provision that the legislature may 
not authorize any municipal corpora- 
tion to pass:laws inconsistent with 
the general laws of the state, al- 
though a statute forbids their run- 
ning on the roads and highways of 
the state at a speed of more than 
eight miles per hour, since the or- 
dinance does not undertake to license 
driving at a speed of more than eight 


miles. Adler v. Martin, 179 Ala. 97, 
59 S597: 
[ec] Specific limitation—Under a 


statute providing that the local au- 
thorities of jncorporated villages may 
limit the speed of motor vehicles, 
such speed limitation not to be in 
any case any less than one mile in 
four minutes and the maintenance 
of a greater speed for one eighth of a 
mile to be presumptive evidence of 
driving at a rate of speed which is 
not careful and prudent, a village 
may absolutely limit speed to one 


632° [42 0.50] 


speed for different portions of the municipality, ac- 
cording to the width of the street, or use, and 
density of the traffic or population;?* may prohibit 
such vehicles from being driven at a rate of speed 
that is not careful and prudent;?4 and provide that 
certain rates in different places shall be presumed 
not careful.2° Where an ordinance prescribing a 
maximum rate of speed applies alike to all drivers 
of motor vehicles, it is not invalid as discriminative 
or as denying the equal protection of the laws, be- 
cause it does not apply to the drivers of other 
vehicles,?® although it exempts from such limitation 
motor vehicles operated by the fire and police de- 
partments,”? or permits street cars to run at a higher 
rate of speed.2® A statute providing that no ordi- 
nance, rule, or regulation adopted by the authori- 
ties of any city in pursuance of it or of any other 
law shall require a motor vehicle to travel at less 
than a specified rate, does not fix.any rate of speed 


mile in four minutes, and the effect [a] 


of such a limitation is simply to 
establish a rate of speed, the exceed- 
ing of which amounts to presumptive 
evidence of driving at a rate which 


which 
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Validity.—An ordinance, pro- 
viding that automobiles shall not be 
driven on the city streets at a rate 
is not careful and prudent, 
and providing that certain rates in 
different places shall 


-at which a motor vehicle may run,?® nor does it 


confer upon municipal authorities power to pass 
ordinances regulating the speed with reference 
thereto.°° ; 

Territory included. The fact that territory lying 
without the municipality is included within an ordi- 
nance regulating speed invalidates the ordinance 
only as to the outside territory, and not as to the 
territory within the corporate limits.*+ 

[§ 39] (b) Reasonableness. A municipal speed 
regulation for motor vehicles must be reasonable.*? 

[§ 40] (c) Right, of State To Limit Power of Mu- 
nicipality. As has been noted, the original right 
to control publie streets and highways,. including 
city streets, is vested in the state,** and, except as 
such right has been surrendered, it may be exercised 
by the legislature in restriction or limitation of 
the rights of municipalities,?* as where the legis- 
lature has reserved to itself the power to fix such 

Cal.—Ex p. Snowden, 12 Cal. A. 
521, 107 P 724. 

Mass.—Com. vy. Crowninshield, 187 
Mass. 221, 72 Ni 963, 68 LRA 245, 

Mo.—St. Louis v. Hammond, 199 
SW 411. 


be presumed 
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is not careful and prudent. Peo. v. 
Bell, 148 NYS,.-758,.31.N., Y.,Cr. 3/10. 

[d] Imposition of penalty.—Under 
a statute conferring upon local au- 
thorities of cities and incorporated 
villages power to limit the speed of 
motor vehicles and to fix the punish- 
ment for a violation of their regula- 
tions, the local authorities have 
power to make the violation a mis- 
demeanor and to impose a fine there- 
for. Chapman v. Selover, 225 N. Y. 
417, 122 NE 206. 

fe] In New York City (1) under 
Motor Vehicle L. §§ 287, 288 the 
speed of motor vehicles is regulated 
by city ordinance rather than by the 
statute. Peo. v. Untermyer, 153 App. 
Div. 176, 188 NYS 334. (2) The right 
to regulate the speed of automobiles 
is conferred upon the board of alder- 
men by Greater New York Charter § 
1454, and L. (1903) c¢ 625 § 123 which 
provided that no ordinance should 
require an automobile to travel at a 
slower rate than eight miles per hour 
within the closely built-up portions 
of a city, nor at a slower rate than 
fifteen miles per hour where the 
houses in such city or on any high- 
way are more than one hundred feet 
apart, merely limited the right which 
the authorities had under existing 
laws. Peo. v. Ellis, 88 App. Div. 471, 
85 NYS 120. 

S. Dowdell v. Beasley, 17 Ala. A. 
100, 82 S 40 [certiorari den 203 Ala. 
696 mem, 82 S 893 mem]; St. Louis 
v. Hammond, (Mo.) 199 SW 411; Chit- 
tenden v. Columbus, 5 Oh. Cir. Cit. 
Nias) 84,026 .Oh;,, Cir; (Ci. 531; ‘Wich- 
man v. Buchheit, 128 Wis. 385, 107 
NW 325, 8 AnnCas 435, And see 
cases supra note 22. 

[a] “Crossings” mean “highway 
crossings” and not railroad crossings 
within an ordinance requiring motor 
vehicles to slow down at crossings. 
Bichman v. Buchheit, 128 Wis. 385, 
107 NW 325. 

24. State v. Brogden, 84 Fla. 520, 
94 S§ 653; Young v. Dunlap, 195 Mo. 
A, 119, 190 SW 1041. 

{a] Prohibiting reckless driving.— 
A municipal. ordinance denouncing 
the reckless driying of automobiles 
within the corporate limits or at a 
speed greater than twenty-five miles 
per hour is a valid exercise of muni- 
cipal power under a charter author- 
izing the regulation of the speed at 
which horses and vehicles of all 
classes, automobiles and motor 
eycles may be driven through the 
streets of the city. ‘State v. Brog- 
den, 84 Fla. 520, 94 S 653. 

25. Young v. Dunlap, 195 Mo. A. 
119, 190 SW 1041. 


not careful, is a proper exercise of 
the city’s police power to regulate 
the speed of vehicles on its streets, 
and is not invalid as an attempt to 
prescribe what shall be presumptive 
evidence in the courts. Young v. 
Dunlap, 195 Mo. A. 119, 190 SW 1041. 

[b] Im New York, under Highway 
L. § 288, empowering incorporated 
villages to limit the speed of motor 
vehicles to not less than one mile in 
four minutes, and providing that the 
maintenance of a greater speed for 
one eighth of a mile shall be pre- 
sumptive evidence of a speed which 
is not careful and prudent, a viliage 
may absolutely limit speed to one 
mile in four minutes, the presump- 
tion being in aid of the proof and 
not requiring a speed,in fact not 
careful or prudent to constitute the 
offense. Peo. v. Bell, 148 NYS 753, 31 
Nit You Crd: 70; 

26. Ex p. Snowden, 12 Cal. A. 521, 
107 P 724; Christy v. Elliott, 216 Ill. 
31, 74 NE 1035, 108 AmSR 196, 1 
LRANS 215, 3 AnnCas 487; St. Louis 
v. Hammond, (Mo.) 199 SW 411. 

[a] Rule applied to: (1) An or- 
dinance prescribing a maximum speed 
for automobiles of eight miles an 
hour in business districts and ten 
miles an hour elsewhere, St. Louis 
v. Hammond, (Mo.) 199 SW 411. (2) 
An ordinance prohibiting the opera- 
tors of automobiles to cross a street 
intersection at a speed in excess of 
eight miles per hour, or to do so 
without giving a signal. Windsor v. 
Bast, (Mo, A.) 199 SW 722. (3) An 
ordinance which makes it a misde- 
meanor, punishable by imprisonment, 
to operate a vehicle at a speed in 
excess of thirty miles an hour, is not 
invalid on the theory that only motor 
vehicles can make such a speed, and 
hence that the provision discrimin- 
ates against the operators of motor 
vehicles. Ex p. Snowden, 12 Cal. A. 
521, 107 P 724, 

As to regulations in general see 
supra § 25. 

Equal protection of laws generally 
see Constitutional Law §§ 874-955. 

27. Ex p. Snowden, 12 Cal. A. 521, 
107. P 724, 

Exemption from speed regulations 
generally see infra §§ 765-770. 

2. Chittenden v. Columbus, 5 Oh. 
Cir, CtuN..S. 84,26 Oh, 'Cir. Gt. 531. 

29. Peo. v. Ellis, 88 App. Div. 471, 
85 NYS 120. 

30. Peo. v. Ellis, supra. 
Chittenden v, Columbus, 5 Oh. 
Cir Ct. N.S. 84,1 26 Ohi Cir: Oh bah. 

32. Ala.—Hood, ete., Furniture Co. 
v. Royal, 200 Ala. 607, 76 S 965. 


Oh.—Chittenden vy. Columbus, 5 Oh, 
Cir. Ct, N.S. 84, 26 Oh. Cir Ct. p53: 

Pa.—Radnor Tp. v. Bell, 27 Pa. 
Super. 1. 


Porto Rico.—Peo. v. Nochera, 23 
Porto Rico 561. 
Wis.—Hichman v. Buchheit, 128 


Wis. 385, 107 NW 325, 8 AnnCas 435. 
_[a] Rates held reasonable.—(1) 
Six miles per hour between cross- 
ings and four miles per hour at cross- 
ings. Eichman v. Buchheit, 128 Wis. 
385, 107 NW 325, 8 AnnCas 435. (2) 
Seven miles per hour within the cor- 
porate limits. Chittenden vy. Colum- 
bus, 5, /Oh.. Cir, JCi. N,.. Si 84, 26. Oh: 
Cir, Ct..531., (3) Ten, miles an hour 
upon the public highways of a town- 
ship. Radnor Tp. v. Bell, 27 Pa. 
Super. 1. (4) A maximum speed for 
automobiles of eight miles per hour 
in the business districts and of ten 
miles per hour in other portions of 
the city is not invalid as unreason- 
able and oppressive, it being fairly 
appropriate to the end of securing 
the safety of the public in the use 
of the streets. St. Louis v. Ham- 
mond, (Mo.) 199 SW 411. (5) The 
rate prescribed by an ordinance that 
no automobile shall turn the corners 
of streets at a higher rate of speed 
than the ordinary gait of a pedes- 
trian is reasonable, for the normal 
gait of pedestrians is very much the 
same and is an easy means of com- 
parison with other rates of speed. 
Peo. v. Nochera, 23 Porto Rico 561. 

33. See supra § 85. i 

34. Cal—Ex p. Daniels, 183 Cal. 
636, 192 P 442, 21-ALR 1172. 

Conn,—State v. Scheidler, 91 Conn, 
234, 99 A 492. 

Ill.—Elie v. Adams Express Co., 
300 Ill. 340, 183 NE 248; Chicago v. 
Kluever, 257 Ill. 317, 100 NE 917; 
Tea v. Moxley, 235 Ill. 164, 85 NE 


Iowa.—Decatur v. Gould, 185 Iowa. 


He 170 NW 449. . 
o.—Windsor vy. A. 199 
SW 722. or : 
N. Y.—Peo..v. New York. 7th Dist. 
Magistrate’s Ct. Prison, 121 App. 
Div. 645, 106 NYS 314 [rev 55 Misc. 
611, 106 NYS 960, and aff 190 N. Y. 
315, 83 NE 44]; Peo. v. Ellis, 88 App. 
Div. 471, 85 NYS 120; Peo. v. Dwyer, 
136 NYS 148, 26 N. Y. Cr. 315: [aff 
140 NYS 475]. 
N. C.—State v. Freshwater, 183 N. 
Ci 762, 111 5SE 261: 
' Pa.— Radnor, Tp. v. Bell} %2i tea 
Super. 1; In re Auto. Acts, 15 Pa. 
Dist. 83. 
Tex.—Northern Texas Tract. Co. v. 
Smith, (Civ. A.) 223 SW 1013. 
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regulations,®® or has prohibited a municipality from 
: Constitutional, provi- 
sions securing the right of local government®’ may, 


enacting speed regulations.*® 


however, preclude the legislature 


municipalities of the right to regulate the speed of 
motor vehicles within their limits.*° 

[§ 41] (3) Conflicting State and Municipal Regu- 
lations—(a) In General. In accordance with the 
rule that a municipal ordinance must not contra- 


vene state statutes,°® a municipal 


Wash.—Seattle v. Rothweiler, 101 
Wash. 680, 172 P 825, 

Wis.—Baraboo y. Dwyer, 166 Wis. 
372, 165 NW 297. 

[a] Municipal affairs—The regu- 
lation of street traffic is not a munic- 
ipal affair within the meaning of a 
constitutional provision giving su- 
premacy to cities acting under char- 
ters as to municipal affairs, and the 
power of the city is subject to the 
general laws of the state, and an 
exercise which is inconsistent there- 
with is invalid. Ex p. Daniels, 183 
Cal. 636, 192 P 442, 21 ALR 1172. 

[b] Village ordinance unauthor- 
ized.—Under a statute allowing in- 
corporated villages, by ordinance or 
regulation, to limit the speed of mo- 
tor vehicles on the public highways, 
on condition of placing signs con- 
spicuously on each main public high- 
way and filing a copy of the ordi- 
nance with the secretary of state, vil- 
lage authorities cannot regulate the 
speed of automobiles except on pub- 
lic highways, and hence an ordinance 


limiting the speed of vehicles 
“within the corporate limits of the 
village” is unauthorized. Peo. v 


Bell, 148 NYS 753, 31 N. Y. Cr. 370. 

35. Chicago v. Walden W. Shaw 
Livery Co., 258 Ill. 409, 101 NE 588; 
Chicago v. Kluever, 257.Ill. 317, 100 
NE 917; State v. Mandehr, 168 Minn. 
139, 209 NW 750; Peo. v. Braun, 100 
Misc. 343, 166 NYS 708. 

36. Conn.—State v. Scheidler, 91 
Conn. 234, 99 A 492. 

Ill.—Blie vy. Adams Express Co., 
300 Ill, 340, 1383 NE 243. 

N. C.—State v. Freshwater, 182 N. 
Cc. 762, 111 SE 161. 

S. D.—Kelly v. James, 37 S. D. 272, 
157 NW 990. 

Wash.—Seattle v. Rothweiler, 101 
Wash. 680, 172 P 825. 

See Peo. v. Braun, 100 Misc. 343, 
166 NYS 708 (municipal power is 
not restored by a later statute grant- 
ing power to preserve the safety and 
general welfare of the public, and to 
regulate it by ordinance). 

[a] The West Chicago Park com- 
missioners are a municipal corpora- 
tion, within Motor Vehicle L. § 12, as 
amended by L. (1915) p 592, pro- 
hibiting municipalities from passing 
any ordinance limiting or restricting 
the speed of motor vehicles and de- 
elaring all such ordinances void. Elie 


v. Adams Express Co., 300 Ill. 340, 
133 NE 243. 
[b] Im Quebec 6 Edw. VII c XIII 


provides that no municipal by-law to 
regulate the speed of automobiles 
shall have any force or effect. Peck 
v. Ogilvie, 31 Que. Super. 227, 8 Que. 


Pr. 392, 2 HastLR 545. 

37. See Municipal Corporations 
$§ 289-294. ! 

88. See cases infra this note. 


[a] For example (1) under a con- 
stitutional provision granting munic- 
ipalities authority to adopt and en- 
force within their limits such local 
police, sanitary, and other similar 
regulations as are not in conflict 
with general laws, a statute is in- 
valid which provides that local au- 
thorities shall not regulate the speed 


~of motor vehicles by ordinance, by- 


law, or resolution, Fremont v. Keat- 
ing, 96 Oh. St. 468, 118 NE 114. (2) 
A constitutional provision reserving 
to cities, villages, and townships the 
right to reasonable control over their 
streets, alleys, and public places, in- 
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lating the speed 
nicipal limits is 


from depriving 


[42 C.J.] 633 


of motor vehicles within the mu- 
valid if it is consistent, and not 


in conflict with statutory speed regulations of such 
vehicles,*® but ordinarily is invalid if it is incon- 
sistent, or in conflict, with such statutory regula- 


tions,*! and the statutory rate of speed prevails.** 


ordinance regu- | a conflict where 


validates a statute which attempts 
to deprive local authorities of the 
power to pass or enforce any ordi- 
nance or regulation as to the speed of 
motor vehicles upon its streets ex- 
cept as,it otherwise provides. Peo. 
v. McGraw, 184 Mich. 233, 150 NW 
836. (83) Under a constitution con- 
ferring ample and exclusive power 
upon the people of every municipal 
corporation to regulate their own 
affairs respecting municipal legisla- 
tion and procedure and depriving the 
legislature of power to repeal and 
amend municipal charters even by 
implication with regard to such mat- 
ters, the legislature cannot by the 
enactment of speed regulations divest 


‘a municipal corporation of its char- 


ter power to regulate and control 
the speed of motor vehicles over its 
streets. Everart v. Fischer, 75 Or. 
SG ud ton boos Lal ae eo aca ela Vi 
Knapp, 73 Or. 558, 142 P 594; 145 P 
22, AnnCas1916E 1051. 

{b] Rule applied.—Where the con- 
stitution provides that any county, 
city, town, or township may make 
and enforce within its limits all such 
local police, sanitary, and other regu-’ 
lations as are not in conflict with 
general laws, a motor vehicle act 
which provides that limitations as to 
the rate of speed fixed therein shall 
be exclusive of all their limitations 
fixed by any law of the state or any 
political subdivision thereof will not 
be construed as an attempt to limit 
the power of local legislative bodies 
to enact regulations not inconsistent 
with the general law. since so con- 


strued it would be invalid. Ex p. 
Daniels, 183 Cal, 636, 192 P 442, 21 
ALR 1172. 

39. See Municipal Corporations 
§§ 219, 220. 

40. Ala.—Hood, ete, Furniture 


Co. v. Royal, 200 Ala. 607, 76 S 965; 
Adler v. Martin, 179 Ala. 97, 59 §S 
597; Dowdell v. Beasley, 17 Ala. A. 
100, 82 S 40 [certiorari den 203 Ala. 
696 mem, 82 S 893 mem]. 


Cal.—Ex p. Snowden, 12 Cal. A. 
§21,, L07 B724. 

Ga.—Sims v. Martin, 33 Ga. A. 
486, 126 SE 872. 

Mich.—Brennan v. Detroit, 207 
Mich. 35, 173 NW 511. 

Mo.—Roper v. Greenspon, 272 Mo. 


288, 198 SW 1107, LRAI918D 126. 
N. Y.—Peo. v. Dwyer, 136 NYS 
148.26 N.Y. Cr, 315 [aff 140 NYS 
475]. 
Pa.—Brazier v. Philadelphia, 215 
Pa. 297, 64 A 508, 7 AnnCas 548. 
Porto Rico.—Peo. v. Nochera, 23 
Porto Rico 561. 


Tex.—Northern Texas Tract. Co, 
v. Smith, (Civ. A.) 223 SW 1018. 
41. Cal.—Ex p. Daniels, 183 Cal. 


636, 192 P 442, 21 ALR 1172; Humph- 
rey v, U. S. Macaroni Co:, ‘49. Cal. 
A. 395, 1938 P 609; Ham v. Los An- 
geles County, 46 Cal. A, 148, 189 P 
462; In re smith, 26 Cal. A, 116, 146 


P 82. 
Ga.—Carter v. State, 12 Ga. A, 430, 
78 SE 205. 


Tll—Hoigard v. Yellow Cab Co., 
32:0 Ill. 317, 150 NE 911. 
Ky.—Mendel v. Dorman, 202 Ky. 29, 
258 SW 936. 
N. Y.—Peo. v. Braun, 100 Misc. 
189 N. 


343, 166 NYS 708. 
N. C.—State v. Stallings, 

Cc. 104, 126 SE 187; State v. Fresh- 

water, 183 N.-C..762, 111-SE 161. 
R, I.—State v. Thurston, 28 R, I. 


But so long as there is no conflict between the two, 
and the municipal regulations are not unreasonable 
and discriminatory, both will stand.*? There may be 


the act of the legislature follows 


265, 66 A 580. 

Tex.—Ex p. Curry, 
255 SW 730. 

Wis.—Baraboo v. Dwyer, 166 Wis. 
372, 165 NW 297. i 

{a] Mlustrations.—(1) Where a 
statute prohibits the passage of any 
ordinance imposing a penalty on any 
act punishable under any state law, 
and ‘there exists a state statute im- 
posing a fine upon any person riding 
or driving “faster than a common 
travelling pace,’ an ordinance re- 
stricting the speed of automobiles to 
fifteen miles per hour is invalid. 
State v..Thurston, 28.Ryz I. 265, 66 
A 580. (2) Under a statute which 
provides that local authorities shall 
have no power to pass or enforce 
any ordinance respecting the use or 
speed of motor vehicles, that no or- 
dinance “in anywise inconsistent’ 
with’ such statute shall have any 
effect, and that in approaching or 
passing a street car which stops to 
take on or let down passengers the 
operator of a motor vehicle shall 
slow down, and if necessary for 
public safety shall stop, an ordinance 
which requires a motor vehicle pass- 
ing a street car so standing to come 
to a full stop ten feet away is in- 
valid because unauthorized, and be- 
eause inconsistent with the statute. 
Peo. v. Braun, 100 Misc. 343, 166 
NYS 708. (3) An ordinance pre- 
scribing an arbitrary rule that motor 
vehicles shall always and under all 
circumstances come to a stop before 
entering certain streets is inconsist- 
ent with a statute prescribing the 
speed of motor vehicles approaching 
an intersecting highway, which ap- 
plies to public streets. State v. Stall- 
ings, 189 N. C. 104, 126 SE _ 187. 

[b] A bridge is a “public high- 
way” within the meaning of a stat- 
ute regulating the speed of auto- 
mobiles, and under a statute pro- 
hibiting unreasonable speed of auto- 
mobiles, making the speed limit in 
unusual circumstances dependent 
upon the particular facts of the case, 
and providing that the local authori- 
ties may pass regulations only in 
strict conformity with those passed 
by the legislature, an ordinance fix- 
ing the limit of ten miles an hour, 
over all bridges in the city, regard- 
less of conditions, is invalid. Bara- 
boo v. Dwyer, 166 Wis. 372, 165 NW 
297. 

42. Humphrey v. U. S. Macaroni 
Co., 49,Cal. A. 395, 193 P 609; Ander-~ 
son v. Kinnear, 80 Wash, 638, 141 P 
1151. And see cases supra note 41. 

[a] Rule applied.—(1) A speed at 
an intersection in excess of that per- 
mitted by statute is unlawful, al- 
though the speed is less ‘than that 
permitted by ordinance for opera- 
tion generally. Anderson vy. Kin- 
near, 80 Wash. 638, 141 P 1151. 
(2) The operation of a motor vehicle, 
under certain conditions, at a rate of 
speed in excess of that fixed by a 
municipal ordinance, is not negli- 
gent if it is within the rate of speed 
fixed by statute for the same condi- 
tions.. O’Meara v. Swortfiguer, 191 
Cal. 12,,214 P 975. 

43. Hood, ete. Furniture Co. v. 
Royal, 200 Ala.- 607, 76 S 965; Ex p. 
Snowden, 12 Cal. A. 521, 107 P 724; 
Brennan v. Detroit, 207 Mich. 35, 173 
NW 511. 

[a] Ordinances held vconsistent 
with statutes.—(1) A motor vehicle 


96 Tex. Cr. 8, 
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as well as where it precedes the local ordinance.‘ 
The mere fact that the state, in the exercise of 
has made certain speed regula- 
tions for the operation of motor vehicles in general 
does not restrict or prohibit a municipality from 
making additional speed regulations for the opera- 
tion of motor vehicles within the municipal limits,* 
where such regulations are reasonable and are made 
necessary by special conditions and circumstances 
that are not considered by the legislature ;#® and in 
accordance with this rule a municipal regulation 
of speed is not abrogated or suspended by a sub- 
sequent statutory regulation thereof,*” unless a con- 
trary intent appears from the enactment.48 

[§ 42] (b) What Constitutes Conflict. There is no 
invariable rule for determining when there is a 
conflict between the ordinance and a statute,*® 
of the eases depending on the charter powers or 
the peculiar language of the statute or ordinance 


its police power, 


involved;®° and it has been held 


statute is not contravened by a 
city ordinance prohibiting speeding, 
merely from the fact that convic- 
tions for violation of the ordinance 
cannot be recorded, since such mat- 
ters are merely incidents of the en- 
forcement of the state law. Brennan 
v. Detroit, 207 Mich. 35, 173 NW 511. 
(2) Where a state statute provides 
that it shall be unlawful to operate 
a motor vehicle upon the _ public 
highways recklessly or at a rate of 
speed greater than is reasonable and 
proper, having regard to the width, 
traffic, and use of the highway, an 
ordinance which is framed in the 
language of the statute but which 
omits a provision of the statute that 
a rate of speed in excess of thirty 
miles an hour shall be presumptive 
evidence of traveling at a rate of 
speed which is not careful and pru- 
dent, it is not for that reason in- 
consistent with the general law. 
Hood, ete., Furniture Co. v. Royal, 
200 Ala. 607, 76 S 965. 

44-0 In, re Smith, 26° Gal). A. 116; 
124, 146 P 82. 

“It is immaterial how or when the 
conflict arises if at the time of the 
alleged violence the ordinance is in 
conflict with existing general law.” 
In re Smith, supra. 

45. Ex p. Snowden, 12 Cal. A. 521, 
107 P 724; Windsor v. Bast, (Mo. A.) 
199 SW 722; Christensen v. Tate, 87 
Nebr. 848, 128 NW 622; Radnor Tp. 
v. Bell, 27 Pa. Super. 1. 

[a] Statute not applicable to city 
streets.—(1) Where a statute regu- 
lating the speed of motor vehicles 
on a public highway of the state does 
not apply to travel in city streets, it 
‘does not limit the power of a city 
to make speed regulations. Windsor 
Vv. Bast;“(Mo. A.) 199° SW "722: (2) 
A statute, regulating the operation 
of automobiles, and providing that 
_the statute shall be exclusively con- 
trolling, and that every person oper- 
ating a motor vehicle on the public 
highway shall drive at such a rate 
of speed as not to endanger the 
property of another, and that a rate 
of speed in excess of twenty-five 
miles an hour for a distance of one 
half a mile shall be presumptive 
evidence of careless driving, does not 
withdraw from cities, towns, and vil- 
lages the police power to regulate 
traffic upon their streets. Roper v. 
Greenspon, 272 Mo, 288, 198 SW 1107, 
LRA1918D 126. 

[b] A township’s statutory power 
to enact an ordinance fixing a maxi- 
mum rate of speed for automobiles 
at ten miles an hour is not suspended 
by another statute which permits a 
maximum speed of twenty miles per 
hour outside of cities and boroughs. 
Radnor Tp. v. Bell, 27 Pa. Super. 1. 

46. Christensen v. Tate, 87 Nebr. 


‘ 


MOTOR VEHICLES 


many 


that, where the 


848, 128 NW 622. 

47. Com. v. Crowninshield, 187 
Mass. 221, 72 NE 9638, 68 LRA 245; 
Radnor Tp. v. Bell, 27 Pa. Super. 1. 

48. Ex p. Wright, 82 Tex. Cr. 247, 
199 SW 486. See Snyder v. Campbell, 
(Miss.) 110 S 678 (question for jury 
whether ordinance was repealed by 
subsequent statute). 

[a] Thus an ordinance is repealed 
where it is evident and certain from 
the provisions of the statute that 
it was intended by the legislature 
thereby to fix the rate of speed at 
which automobiles might run, appli- 
‘cable to the whole state and to all 
towns and municipal corporations 
therein, and that it was intended and 
had the effect to do away with the 
rate of speed fixed by a previous 
statute, and especially with refer- 
ence to the rate of speed of all the 
incorporated cities and towns of the 
state; and this rule applies, although 
the word “repeal” is not used, but 
much stronger language is used, from 
which no other construction can be 
placed upon the statute than the re- 
peal absolutely of any and all or- 
dinances of any and all municipal 
corporations of the state, prescrib- 
ing any rate of speed other than 
specified in the _ statute. 1 Db ain oy 
Wright, 82 Tex. Cr. 247, 199 SW 486. 


49. Mendel v. Dorman, 202 Ky. 
29, 258 SW 936, 

50. Muther v. Capps, 38 Cal. A. 
721, 177 P 882; Mendel v. Dorman, 


202 Ky. 29, 258 SW 936: 

[a] Under charter power.—Where 
there is a conflict between the state 
law regulating speed and the law of 
a city holding a freeholders’ charter, 


the city ordinance will prevail. 
Muther v. Capps, 38 Cal. A) 721, 177 
P 882, 

51. Christensen v. Tate, 87 Nebr. 
848, 128 NW 622. 

52. Cal.—Ex p. Daniels, 183 Cal. 
636, 192 P 442, 21 ALR 1172. 

Ky.—Mendel v. Dorman, 202 Ky. 


29, 258 SW 936. 

N. C.—State v. Freshwater, 183 N. 
C:..'762, 111 SH 6d. 

Pa.—In re Automobile Acts, 15 Pa. 
Dist, 83% 

Tex.—Ex p. Curry, 
255 SW 730. 

Wis.—Baraboo v. Dwyer, 166 Wis. 
372, 165 NW 297, 

[a] Illustration.—An ordinance 
fixing a maximum speed oi fifteen 
miles per hour is void as conflicting 
with a statute which declares that 
the speed limit fixed shall be exclu- 
sive of all other limitations fixed by 
any law, and that local authorities 
shall have no power to maintain any 
ordinance or regulation in conflict, 
and, after declaring that specified 
speeds are unreasonable under de- 
scribed circumstances and prescrib- 


96? "Text -Cr.v3; 


[§§ 41-49, 


law gives a municipality the control of its streets, 
an ordinance regulating the speed of motor vehicles 
therein is not void as in conflict with a statute on 
that subject, unless it appears that the limitation 
of speed is such as to prohibit the free use of the 
streets by such vehicles.°* 
where it is the purpose of the statute to regulate 
speed in a municipality as well as on the public 
highways outside thereof, an ordinance is invalid 
as being inconsistent therewith, where it prescribes 
a lower maximum rate of speed than that prescribed 
by the statute,®2 or where it prescribes a higher 
maximum rate of speed than that prescribed by 
statute under the same conditions.®* 
other hand it has been held that, where the mu- 
nicipality’s power in this respect is not restricted 
by the statute, an ordinance regulating speed is 
not inconsistent or conflicting with a statutory regu- 
lation thereof, whether the rate prescribed by the 
ordinance is lower®* than the rate prescribed by 


It has been held that, 


But on the 


ing.,a maximum of twenty miles per 
hour, prohibits the operation of mo- 
tor vehicles at unsafe and unreason- 
able speeds. Ex p. Daniels, 183 Cal. 
63867 1192" P4425 97) WAL Ry 207.2) Bae 
see Ham v. Los Angeles County, 46 
Cal. A. 148, 189 P 462 (a county or- 
dinance making it unlawful to drive 
any vehicle over or across a county 
bridge at a rate of speed greater 
than five miles an hour does not 
conflict with a general automobile 
law regulating the rate of speed of 
automobiles to ten miles an hour on 
bridges, etc.). 

53. Humphrey v. U. S. Macaroni 
Cos- 49 (Cak A. 395551932 <6 09R In ere 
Smith, 26 Cal:\JA\ 116, (146) P 82:5 hx 
pb. Curry: 296 ("Tex Cr si 7255. SVWwimoOr 
But see Ex p. Snowden, 12 Cal. A. 
521, 107 P 724 (holding that an or- 
dinance prohibiting driving at a rate 
greater than thirty miles per hour 
in a city is not contrary to the de- 
clared policy of the state in punish- 
ing speeding upon public highways, 
because the Motor Vehicle Act pro- 
hibits all motor vehicles from travel- 
ing on any of the streets at a greater 
rate than fifteen miles an hour). 

[a] Wustrations—(1) An _  ordi- 
nance limiting speed of motor vehi- 
cles in all parts of the city to twelve 
miles per hour, regardless of, cross- 
ings and intersecting streets or of 
obstructions to the view of the oper- 
ator in approaching an intersecting 
way, is in conflict with a statute 
which limits the speed to ten miles 
per hour under certain conditions and 
allows fifteen miles per hour under 
other conditions. In re Smith, 26 
Gale AWL16;0 P46? PB Y8220 2) TAN ordi- 
nance fixing a speed limit within the 
city at twenty-five miles per hour is 
invalid as in conflict with a state law 
fixing the speed limit at twenty-five 
miles per hour except upon parts of 
the highway where the territory con- 
tiguous thereto is closely built up 
and in the business district of any 
town or incorporated city. Ex p. 
Curry, 96> Tex: Crs 13, 2552S Wev3sor 

54. Ala.—Adler v. Martin, 179 Ala. 
97, 49 S 597. 

Ga.—Sims-v. Martin, 33 Ga. A. 486, 
126 SE 872. 

Mich.—Mancuso vy. Yellow Taxicab 
Co., 231 Mich. 189, 203 NW 875. 

Mo.—St. Louis v. Hammond, 199 
SW 411; Roper v. Greenspon, 272 Mo. 
288, 198 SW 1107, LRA1918D 126. 

N. Y.—Peo. v. Séventh Dist. Magis- 
trates’ Ct. Prison, 190 N. Y. 315, 83 
NE 44. 

Wash.—Bellingham v. Cissna, 44 
Wash. 397, 87 P 481. 

{a] Tlustrations.—(1) An _ ordi- 
nance limiting the speed to less than 
that allowed by the motor vehicle 
act is not in conflict with the act, 
especially in view of. a statute which 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the statute or higher,®> so far at least as the mu- 
nicipality’s own punitive action is concerned.** 
Where a statute prohibits ordinances limiting or 
restricting the speed of motor vehicles, an ordinance 
is void if intended as a regulation of speed,®” but 
may or may not be void, depending on its reason- 
ableness, if intended as a regulation of traffic;°* and 
in order that an ordinance may be sustained as a 
regulation of traffic, rather than of speed, it must 
show on its face that it was passed for the purpose 
of regulating traffic, and that the traffic conditions 
requiring regulation are the basis of the regula- 
tion, and must make a reasonable classification of 
the points where the regulation shall be effective.®® 

[§ 43] (4) Warnings of Speed Limit. Where the 
authorizing statute so provides, an ordinance limit- 
ing speed must provide for the placing of signs to 
warn motorists of the speed limit,®° and the ordi- 
nance does not become effective until such signs 
are placed conspicuously as required by the stat- 
ute.®! Where, however, a municipality is under no 
obligation to inform travelers at what point a lim- 
ited speed area begins or ends, the fact that it 


provides that at intersections a ve- 
hicle operator shall have the car 
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the speed of automobiles to a speed 
of ten miles per hour, does not un-|Com. vy. 


[42 C.J.] 635 


fails to provide for establishing or marking such 
limits does not affect the validity of an ordinance 
fixing a limited rate of speed within a given area.*? 
Where speed on city streets is also regulated by 
statute, a direction therein to local authorities hav- 
ing charge of the streets to assist in the execution 
of the law by posting notices requiring persons 
using the street ‘‘to slow down to miles’’ does 
not authorize such authorities to insert therein the 
speed prescribed by the municipality and allow a 
different rate of speed from that prescribed in the 
statute.®% 

[§ 44] d. Exclusion and Restriction as to Use of 
Streets and Highways®*—(1) In General. Gener- 
ally speaking, a motor vehicle has as much right 
to use the public highways as has any other ve- 
hicle,®> and a municipal or quasi-municipal corpo- 
ration cannot exclude all motor vehicles from all 
of its streets or highways.°* However, the state may 
prohibit the use of automobiles on public highways, 
except on such reasonable conditions as it may see 
fit to prescribe;® and either the state legislature 


with the statute was_ sufficient); 


Crowninshield, 187 Mass. 


under control, and drive at a reason- 
able speed, thereby recognizing that 
a speed less than the maximum pre- 
scribed may be unlawful. Mancuso 
v. Yellow Taxicab Co., 231 Mich. 189, 
203 NW 875. (2) An ordinance limit- 
ing the speed of an automobile to 
fifteen miles per hour within the 
city and a statute limiting the speed 
to thirty miles per hour under the 
same conditions, since the _ ordi- 
nance is merely supplemental to the 
statute. Sims v. Martin, 33 Ga. A. 
486, 126 SE 872. 

[b] Rule applied.—(1) Where the 
local authorities are authorized, on 
certain conditions, to limit the speed 
of motor vehicles on the public high- 
way, any person driving a motor 
vehicle within the territorial juris- 
diction of a‘ city or village which 
has, in accordance with the act, pre- 
seribed a rate of speed lower than 
that authorized by the general law, 
at a rate of speed greater than that 
prescribed by the municipality, but 
less than that prescribed by the 
general law, is liable to prosecution 
and punishment only under the or- 
dinance. Peo. v. Seventh Dist. Magis- 
trates’, -Ct.. Prison, 190 N.Y. 315,._83 
NE 44. (2) But where a person 
violates the speed limitations pre- 
scribed by the general law itself, he 
is liable to prosecution and punish- 
ment under the provisions of the gen- 
eral law, and the penalties prescribed 
by that law, although such violation 
occurs within the limits of a city or 
village which has, in accordance with 
the statute, prescribed a rate of speed 
lower than that authorized by the 
general law. Peo. v. Seventh Dist. 
Magistrates’ Ct. Prison, supra. 

{[c] In Porto Rico, under Act 
March 10, 1910, No. 41 § 86, fixing a 
maximum, speed at which motor be- 
hicles may travel in an urban zone, a 
municipality may prescribe a lower, 
but not a greater, rate of speed for 
such zone. Peo. v. Nochera, 23 Porto 


Rico 561. 

55. Adler v. Martin, DEVAS OA Eee tr 
59S 597. 

[a] “It is merely a matter of 


policy whether a municipality may 
choose to punish those who exceed 
any specified rate of speed; and, the 
state regulation not forbidding, 
municipalities may, with respect to 
their own streets, prescribe a rate 
of speed either lower or higher than 
that fixed by the state, so far, at 
least, as their own punitive action 
is concerned.” Adler v. Martin, 179 
Ala.,97, 113,:59 S.597. 


[b] Thus an ordinance, limiting 


dertake to license them to run at a 
speed in excess of eight miles per 
hour, and is therefore not in con- 
flict with a statute which forbids 
their running on the roads or high- 
ways of the state at a speed of more 
than eight miles per hour. Adler v 
Martin, 179 Ala. 97, 113, 59 S 597. 

56. Adler v. Martin, supra. 

57. Elie v. Adams Express Co., 300 
Tll. 340, 138 NE 243; State v. Fresh- 
water, 182 N:. C. 762, 111-SH 161; 
Seattle v. Rothweiler, 101 Wash. 680, 
172 P 825. 

[a] Dlustrations.—(1) An _ ordi- 
nance requiring all vehicles to come 
to a full stop before crossing any 
boulevard at any place where it inter- 
sects any street is clearly not one 
for the regulation of traffic, where 
the amount or character of the traf- 
fic on the boulevard is not taken 
into consideration, but is one for the 
regulation of speed and to insure 
observance of the further require- 
ment that no vehicle shall cross the 
boulevard at a greater speed than 
six miles per hour, and so is void, 
under such a statute. Elie v. Adams 
Express Co.,,300 Ill. 340, 133 NE 243. 
(2) Under a _ statute limiting the 
speed of automobiles to eighteen 
miles per hour in the residence sec- 
tion of a city and to ten miles per 
hour in the business section and pro- 
hibiting the passing of an ordinance 
by a city contrary to the provisions 
of the statute, a city ordinance limit- 
ing the speed to fifteen miles per 
hour in the residence section and toe 
eight miles per hour in the business 
section is void. State v. Freshwater, 
182 NACw 7620 LLEAS Heed: 

58. Elie v. Adams Express Co., 
300 Ill. 340, 1383 NE 243; Ex p. Wil- 
char, 102 Tex. Cr. 549, 278 SW (850. 

[a] Ordinance as regulation of 
traffic—An ordinance requiring a full 
stop before entering a right of way 
street is a traffic regulation, and not 
a speed regulation in conflict with 
the state law. Blie v. Adams Ex- 


press Co,, 300 Ill. 340, 133 NE 243; 
&x p. Wilchar, 102 Tex. Cr. 549, 278 
SW 850. 

59. Elie v. Adams Express Co., 


300 Ill. 340, 1383 NE 243. 

60. Decatur v. Gould, 185 Iowa 
170 NW 449. See Pilgrim ‘v. 
Brown, 168 Iowa 177, 150 NW 1 
(holding that a statute requiring 
the city to place a sign upon the 
public highway where the city or 
town line crosses it did not require 
the signpost to be placed squarely 
upon the boundary line of the city, 
but that a substantial compliance 


321, ‘72 NE 963, 68 LRA 245 (statute 
held applicable to regulations by 
park commissioners). 

[a] Ordinance held invalid.—A 
speed ordinance passed under a stat- 
ute requiring a city or town to post 
a. sign on the highway where the 
city line crosses, where the rate of 
speed changes, giving notice of the 
change with an arrow pointing in 
the direction where speed is to be 
changed, is invalid, where it does not 
require the sign posted to display an 
arrow. Decatur v. Gould, 185 Iowa 
203, 170 NW 449. 

61. Peo. v. Seventh Dist. Magis- 
trates) (Ct¥ Prisons 11.90, Ne i 3255383 
NE 44; Peo. v. Quayle, 122 Misc. 607, 
204 NYS 641; Peo. v. Bell, 148 NYS 
(534 SON, BY. Orsi3'7 OF 

[a] New York City, being a city 
of the first class, does not come 
within Motor Vehicle L. § 299, re- 
quiring such signs to be posted in 
“other cities,” and a speed ordinance 
of such city is enforceable, even 
though there is no proof of the exist- 
ence of signs, reading “Slow down 
to miles,” provided the speed 
limitation prescribed by the. or- 
dinance is not greater than that 
fixed by the general law. Peo. v. 
Dwyer, 136 NYS 148, 26 N. Y. Cr. 315 
[aff 140 NYS 475]. 

62. Hichman v. Buchheit, 128 Wis. 
885, 107 NW 325, 8 AnnCas 435. 

63. In re Smith, 26 Cal. -A, 116, 
146 P 82. 

64. As to parks see infra § 49. 

Of public service vehicles see infra 
§§ 63, 64. 

65. See supra § 14. 

66. Whyte v. Sacramento, 65 Cal, 
A, 534, 224 P 1008; Walker v. Com., 
40 Pa. Super. 6388. 

[a] Township commissioners have 
no authority to prohibit the use of 
automobiles on a public highway of 


a township. Walker v. Com., 40 Pa. 
Super. 638. 
67. Palisades Interstate Park 


Comrs. v. Lent, 240 N. Y. 1, 147 NE 
228; Peo. v. Rosenheimer, 209 N. Y. 
115, 102 NE 530, 46 LRANS 977, Ann 
Cas1915A 161. 

[a] Privilege.—In operating a 
motor vehicle the operator exercises 
a privilege which may be denied to 
him, and not a right, and the legis- 
lature may prescribe under what con- 
ditions it shall be exercised. Peo. v. 
Rosenheimer, 209 N. Y. 115, 102 NH 
530, 46 LRANS 977, AnnCasl1915A 


161. 

{b] In South Dakota, it has been 
said that “the Legislature could, if 
the 


it believed it would subserve. 
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or a municipality, within its police power, may pro- 
hibit the use of certain streets, highways, or public 
places, by certain motor vehicles,®* and it has been 
held that subject to the limitation of reasonableness 
‘all motor vehicles may be prohibited to use par- 
ticular streets or highways,®® such as at particular 


times.7° 


Temporary closing of road. Where county com- 
missioners are authorized by statute, whenever a 
county road is such that its use by heavy vehicles 
will greatly damage it, to close such road to travel 
by any class of vehicles for such period as the board 
may determine, an order by such commissioners 
closing a road to all lumber, logging, and freight 


best interests of the public, exclude 
motor vehicles from the use of the 
public highways altogether.’ In re 
Hoffert, 34 S. D. 271, 275, 148 NW 
20, 52 LRANS 949, . 

Conditions imposed to procuring 
motor vehicle licenses see infra §§ 
160-174. 

68. State v. Phillips, 107 Me, 249, 
USIMAWIZ 88. Rex 4 Vo Oalbple. eo te.) ue. 
113, 61 DomLR 203, 33 CanCrCas 352, 


[1920] 2 WestWkly 621. 
[a] In Prince Edward Island the 
local legislature has authority to 


prohibit the use and operation of 
motor vehicles on the highways and 
public places in the province, and 
such an act does not trench on the 
criminal law. In re Rogers, 7 Hast 
LR 212. 

69. State v. Phillips, 107 Me. 249, 
78 A 283; State v. Mayo, 106 Me. 62, 
75 A 295, 26 LRANS 502, 20 AnnCas 
512; Com. v. Kingsbury, 199 Mass. 
542, 85 NH 848, 127 AmSR 513, LRA 
1915E 264; Strauss v. Enright, 105 
Misc. 367, 174 NYS 113; Peo. v. 
Waldo, 72 Mise. 416, 181 NYS 307. 

fa] "The legislature may authorize 
municipal authorities to exclude mo- 
tor vehicle traffic from certain parts 
of a highway. Peo. v. Waldo, 72 
Misc. 416, 131 NYS 307 [aff 149 App. 
Div. 927 mem, 133 NYS 1139 mem 
(aff 205 N. Y. 589 mem, 98 NE 1111 
mem)] (holding that L, [1910] ¢ 681, 
adding § 612b to the Greater New 
York Charter by which the commis- 
sioner of parks of the boroughs of 
Brooklyn and Queens is given discre- 
tionary authority to exclude bicycles 
and motor vehicles from the main 
driveway of Ocean Boulevard, in the 
borough of Brooklyn, from Twenty- 
second Avenue to King’s Highway, 
is a valid exercise of legislative 
power). 

{b] Validity of provision.—The 
exercise of the state’s police power to 
limit and control the use of high- 
ways, as by excluding automobiles 
from some of them, is not a viola- 
tion of the Fourteenth Amendment 
to the United States constitution, 
forbidding any state to deny to any 
_ person the equal protection of the 
laws. State vy. Phillips, 107 Me. 249, 
78 A 283. 

{c] In certain sections of Maine, 
such as “Mount Desert Island and 
the vicinity of Bar Harbor, public 
highways have been constructed 
along precipitous mountain sides, 
through circuitous defiles, over deep 
ravines, and on the very edges of 
ocean cliffs. . The use on such 
ways of the powerful, swiftly mov- 
ing and dangerous automobile must 
necessarily endanger all who travel 
thereon, and especially those who 
ride in carriages drawn by horses. 
Presumably to safeguard the people 
against such dangerous conditions 
the legislature decided that... [an 
ordinance excluding motor vehicles 
from certain streets or highways] 
might be made. It seems reasonable 
and expedient; but as to that the 
judgment of the legislature is con- 
clusive.”’ State v. Mayo, 106 Me. 62, 
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185 44-45, 


trucks, including motor trucks used for such pur- 
poses, is reasonable and not arbitrary,+ and such 
a classification does not violate the equal protection 
clause of the federal constitution.” 

[§ 45] (2) Vehicles of Heavy Weight.’* 
vehicles of excessive weight or with excessive loads 


Motor 


may be prohibited, by the state legislature or by 


71, 75 A 295, 26 LRANS 502, 20 Ann 
Cas 512. 

VG. ln Fel berry) 147 Cal. pon oe 
P 44, 109 AmSR 160. 

[a] A county ordinance prohibit- 
ing the running of automobiles on 
country roads between sunset and 
sunrise has been held not to be un- 
reasonable. In re Berry, 147 Cal. 
523, 82 P 44, 109 AmSR 160. 


71. State v. Jones, 137 Wash. 556, 
243 Pl 

72. State v. Jones, supra. 

[a] Reasons for rule.—‘‘The stat- 


ute places it within the power of 
the county commissioners to close 
the roads to classes of vehicles. The 
resolution applies to all freight 
trucks. It is impossible to say that 
this class of vehicles is arbitrarily 
selected without any justification, A 
reasonable basis exists for the classi- 
fication, and, although it may not 
be made with mathematical nicety 
and may result in some 
the same may be said of any classi- 
fication which comes to mind. The 
impracticability of classification ac- 
cording to either weight, or speed, or 
tires, or a combination of these ele- 
ments, instantly suggests itself. To 
determine these matters might neces~ 
sitate such a patrolling of the high- 
way as to render impossible the en- 
forcement. of a closing order. A 
state of facts can reasonably be con- 
ceived which sustains this classifica- 
tion, and that such a state of facts 
existed, at the time the order was 
made, must ‘be assumed from the fact 
that the board of county commis- 
sioners so found.’ State v. Jones, 
US (igwWash.woo6,;pOSsedtow ly 1 

72. Cross references: 
Overloading as_ offense 

EX. (Gi 
Protection of pavement edge see in- 

fra XIX, G. 

Regulations as to heavy venialen 
or loads generally see Highways § 
411; Municipal Corporations XVIII, A. 

74. Fla.—Zackary v. Morris, 78 
Fla. 316, 82 S 830. 

Tll.—Peo. v. Sisk, 297 Ill. 314, 130 
NE 696. 

Ky.—Ex p. Lawrence, 204 Ky. 568, 
265 SW 287. 

Me.—Maine Motor Coaches v. Pub- 
lic Utilities Commn., 125 Me. 63, 1380 


See infra 


A 866. 

Oh.—Leamon v. State, 17 Oh. A. 
323. 

Tenn.—Sumner County’ v, Interur- 


ban Transp. Co., 141 Tenn. 493, 213 
SW 412, 5 ALR 765. 

{a] Reasons for regulation.—(1) 
“The public highways of the State 
are built and maintained by public 
funds derived from various sources 
of taxation. Their construction and 
maintenance is a charge upon the 
people of the State, and it is not 
only the right but the duty of the 
State to prohibit their use by motor 
vehicles that by reason of their 
great weight or other reasons are 
likely to impair and seriously injure 
the roads.” State v. Allen, 838 Fla. 
214, 217, 91 S 104, 26 ALR 735. (2) 
“In view of the well recognized con- 


inequality, | 


a municipality, within the limits of its delegated 
powers, from passing over the public highways of 
the state,’* or the streets of a municipality,”> except 
upon a special permit.7® 
pality such vehicles may be restricted to the use 
of certain streets.”” 
bitions, however, must be just and reasonable,** and 


So, also, within a munici- 


Such regulations and prohi- 


trol over the highways by the Legis- 
lature and of the public moneys 
spent in building permanent thor- 
oughfares throughout the state, and 
the possible menace to public safety 
and the rapid destruction of the road- 
bed by the operation of heavy, high- 
powered motor busses over them, the 
authority of the Legislature to pro- 
hibit the use of the public ways for 
such purposes cannot be doubted.’ 
Maine Motor Coaches v. Public Utili- 
ties Commn., 125 Me. 63, 65, 130 A 
866, 867. 

[b] Power to make restriction. 
The legislature, as the constitutional 
representative of the public, and not 
the county court, has power to re- 
strict the size of the motor trucks of 
a company and the weight of their 
loads. Sumner County v. Interurban 
Transp. Co., 141 Tenn. 493, 213 SW 
412, 5 ALR 765. 

[c] Vehicle with semitrailer.— 
When a semitrialer is attached to a 
tractor truck, the two become one 
power vehicle or contrivance with six 
wheels, and if it exceeds a weight 
of ten tons, including the load, is 
prohibited from operating upon im- 


proved public _ streets, highways, 
bridges, or culverts. Leamon vy. 
State, 17° Ohl A. 328) 


[d] Repeal of statute——A statute 
relating to the hauling of heavy 
loads and the payment of fines 


therefor to the county or municipal 
highway fund is not repealed by a 
subsequent statute which relates to 
the licensing and regulation of motor 
vehicles, but which makes no refer- 
ence to maximum loads or the pay- 
ment of fines therefor and contains 
no provision covering those subjects. 
ae p. Lawrence, 204 Ky. 568, 265 SW 

75. Brown v. Nichols, 93 Kan. 737, 
145 P 561, LRAI915D 327; Home 
Laundry Co. v. Louisville, 168 Ky. 
499, 182 SW 645; White v. Turner, 
114 Wash. 405, 195 P 240, 197 P 609. 

Power of municipality to prohibit 
heavy loads in ele see Municipal 
Corporations XVIII, 

76. Zackary v. APBRALSS 78 Fla. 316, 
82 S 830. 

77. Whyte v. Sacramento, 65 Cal. 


pA, 534, 224 P 1008; Brown v. Nichols, 


93 Kan. 737, 145 P 561, LRA1915D 327. 

[a] Delegation of power.— The 
power to adopt a traffic ordinance 
limiting the use of motor trucks of @ 
certain carrying capacity to certain 
streets may be delegated to a city by 
the legislature by general law as well 
as by express charter grant. Whyte 
Repu are 65 Cal. A. 534, 204. 4 

{[b] Ordinance repealed.—An ordi- 
nance of the city of Sacramento re- 
stricting the use of motor trucks of 
a carrying capacity of one ton or 
over to certain streets was repealed 
by the Motor Vehicle Act of 1923, 
known as the ‘'Breed Motor Vehicle 
Act.” Whyte v. Sacramento, 65 Cal, 
A. 534, 224 P 1008. 

78. State v. Allen, 83 Fla. 214, one 
S104, °26 ALR 735; Peo. v. Sisk, 297 
Til. 314, 130 NE 696. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 45-48] 


must not be such as will deprive a citizen of access 
to his home,*® or business house,*® or as will other- 
wise impair the reasonable use of the highways by 
the public.§t A regulation has been held reasonable 
and valid which prohibits the driving of heavy 
motor vehicles having metal tires over the edge of 
a pavement without protecting the edge from in- 
jury.*? A local or special law regulating the weight 
of motor vehicles that may be used on the public 
highways in a particular county operates as an 
exception to a general law regulating the weight 
of such vehicles that may be used on the public 
highways in the state.’ 

[§ 46] (3) One Way Streets. A municipal cor- 
poration, under its police power, may restrict motor 
vehicles to travel in one way or direction, on a 
street which is so narrow as to make its use by 
such vehicles in traveling both ways in the cus- 
tomary manner unusually dangerous to them, their 
occupants, or to other vehicles and occupants, or 
pedestrians on such street;** and the fact that such 
regulation affects solely the operation of motor ve- 
hicles and fails to regulate the operation of all 
other vehicles using the same street does not render 
it unreasonable or oppressive,®® or invalid as class 
or discriminatory legislation. An ordinance re- 
quiring all vehicles on a circular roadway, such as 
that in a park, to drive to the right on entering, 
constitutes such a roadway a ‘‘one way street.’ ’87 

[§ 47] e. Smoke, Odors, and Noises.** A regula- 
tion is reasonable and valid which requires motor 
vehicles to be constructed and operated in such a 

79. Brown v. Nichols, 93 Kan, 737, 
145 P 561, LRA1915D 327. 

80. Brown v. Nichols, supra. 

81. State v. Allen, 83 Fla. 214, 91 


S 104, 26 ALR 735; Brown v. Nichols, 
93, Kan, 737, 145>P 561,, LRATIIbD 


tor omnibus, 
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taken.® 


hicle, and does not apply to the case 3. 
of a locomotive, such as a petrol mo- 
whose 
smokeless engine and is so construct- 
ed that no smoke can be emitted 
therefrom except by the driver’s care- 


[42 C.3.] 637 


manner as not unduly to emit offensive odors, gas, 
steam, or smoke,*® except from a temporary or ac- 
cidental cause,®® or so as not to discharge any em- 
bers, oil, or residue from the fuel used.®* 

Noises.°* Under some statutes,°* every motor ve-' 
hicle must have devices which shall be at all times 
in constant operation to prevent excessive or un- 
usual noises,°* and in incorporated cities or towns 
devices known as muffler cut-outs must not be used.*° 
Such a regulation in effect prohibits the use of au- 
tomobiles without a ‘‘muffler,’’®* and the prohibi- 
tion of the use of the cut-out is absolute, regardless 
of the amount of noise made by the machine.** 

[§ 48] f. Miscellaneous Traffic Regulations.°* 
Subject to the limitations upon its powers already 
considered,®® a municipality, under its authority to 
control its streets, may place warning signs thereon,* 
may require vehicles to keep to the right except 
when passing a vehicle ahead,? may require slow- 
moving vehicles to keep to the right,? may provide 
that fire apparatus shall have the right of way at 
street intersections, may regulate the passing of 
street cars taking on or discharging passengers,° 
and may require that a motor vehicle shall not turn 
to the left into the track reserved for street cars, 
but shall pass to the right of a street car over- 
It may also designate certain streets as 
right of way streets and require a vehicle to come 
to a full stop before driving into such right of 
way street from a cross street,’ unless the selection 
of the right of way streets is arbitrary;* and such 
a regulation is not void as in conflict with a statute 
Dixon v. Bergin, 64 Utah 195, 
228 P 744, 
engine is a 4. Sutter v. Milwaukee Bd. of Fire 
Underwriters, 164 Wis. 532, 160 NW 


57, 1034. 
{a] Dlustration.— An ordinance 


Coe lessness or negligence, and therefore 
82! Peo. v. Sisk, 297 Ill. 314, 130:|does not apply to a case where there 
a 696. is an emission from such locomotive 
83. Emerson y. Cobb, 86 Fla. 487,| of smoke not made by the engine but 
LTRS 59/ (ate caused by the negligence of the 
$4. Hedges v. Mitchell, 69 Colo.| driver in supplying an excessive 


285, 194 P 620; Com. v. Nolan, 189 


Ky. 34, 224 Sw 506, 11 ALR 202; 
Cavanaugh v. Gerk, 313 Mo. 375, 280 
SW 51. 


Negligence in violating regulation 
see infra § 614. 

85. Com. v. Nolan, 189 Ky. 34, 224 
SW 506, 11 ALR 202. 

86. Com. v. Nolan, supra. 

87. Hedges vy. Mitchell, 
285, 194 P 620. 

88. Nuisances generally by: 
Fumes, vapors, and gases see Nui- 

sances [29 Cyc 1184]. 
Smells see Nuisances [29 Cyc 1187]. 
Smoke see Nuisances [29 Cye 1188]. 

89. Chicago v. Walden W. Shaw 
Livery Co., 258 Ill. 409, 101 NE 588. 

[a] Reasonableness. — An _ ordi- 
nance making it unlawful to operate 
or permit to be operated upon the 
streets, etc., any motor vehicle so as 
to permit steam or noxious odors to 
escape therefrom or discharge oil, 
ete., or to operate a motor vehicle 
the exhaust pipe of which is not 
parallel to the ground, is not unrea- 
sonable on its face. Chicago v. Wal- 
den W. Shaw Livery Co., 258 Ill. 409, 


69 Colo. 


101 NE 588. 
{b] In England (1) under the 
Highways and Locomotives Act 


(1878) § 30, as amended by the Lo- 
comotives on Highways Act (1896) 
§ 1, a public highway is prohibited 
from being used by a locomotive or 
car which is so constructed as not 
to consume its own smoke. Star 
OmnibusiCo.) Utd w.. Tage, 7h gs, 2. 
352; Rex v. Wilbraham, 71 J. P. 336. 
(2) This statute contemplates only 
the case where smoke is made by the 
engine in the process of combustion 
of the fuel used in propelling the ve- 


quantity of lubricating oil to the ma- 
chinery. Star Omnibus Co., Ltd. v. 
Tagg, supra. \ 

TEN TERPS 


$0. Rex Vv, 
336. : 

91. Chicago v. Walden W. Shaw 
Livery Co., 258 Ill. 409, 101 NE 588. 

92. Noise as nuisance generally 
see Nuisances [29 Cye 1185]. 

93. See statutory provisions, 

94 Hines Vv. Foreman, 
Commun. A.) 243 SW 479. 

95. Hines v. Foreman, supra. 

{a] Validity of statute—A stat- 
ute, prohibiting the use of muffler 
cut-outs within the limits of any 
incorporated city or town or any pub- 
lic highway where the territory con- 
tiguous thereto is closely built-up, is 
not unconstitutional as to such pro- 
hibition in incorporated cities and 
towns because of the uncertainty of 
the statute as to where the use of 
such devices is prohibited on public 
highways. Hines v. Foreman, (Tex. 
Commn, A.) 248 SW 479. 

96. Hines v. Foreman, supra, 

97. Hines v. Foreman, supra. 

98. Violation as: 

Negligence see infra XIV. 
Offense see infra XIX. 
99. See supra § 21. 
1. Automobile Club v. East Mc- 


Wilbraham, 


(Tex. 


Keesport, 24 Pa. Dist. 815, 43 Pa. 
Co. 18. 
[a] A city cannot be restrained 


from placing such warnings at the 
instance of an automobile club whose 
members have been prosecuted for a 
failure to obey such warnings. An- 
tomobile Club v. East SCE CORR OPE, 
24 Pa. Dist. 815, 43 Pa. Co. 18. 

2. Hiscock v. Phinney, $1 Wash. 
117, 142 P 461, AnnCas1916E 1044. 


providing that fire apparatus owned 
by a private company and employed 
by the city shall have the right of 
way at street intersections is valid 
as within the police power of the city, 
such company being practically a 
public agency doing a public work 
under public control. Sutter v. Mil- 
waukee Bd. of Fire Underwriters, 164 
Wis. 532, 160 NW 57, 1034. 

5. Kolankiewiz v. Burke, 91 N. J. 
L. 567, 103 A 249, 

[a] Conflict with general law.— 
(1) A city ordinance, regulating the 
conduct of the driver of a vehicle 
when passing a street car while it 
is stopping to take on or discharge 
passengers, is not. in conflict with 
the provision of a statute that for- 
bids municipal ordinances limiting or 
restricting the use or speed of motor 
vehicles. Kolankiewiz v. Burke, 91 
Ni DoT, 667,7 103) Av 2492°°(2) Ans ore 
dinance requiring a motor vehicle ap- 
proaching a street car which has been 
stopped . to allow passengers to 
alight or embark to come to a full 
stop at a distance of ten feet is in- 
consistent with a statute, requiring 
the operator to slow down, and if 
necessary to come to a full stop. 
Peo. v. Braun, 100 Misc. 348, 166 
NYS 708. 

6. Chicago v. Keogh, 291 Ill. 188, 
125 NE 881. 

fa] Validity—Such a regulation 
is a reasonable one and as it is purely 
a traffic regulation it is not prohib- 
ited by or in conflict with a statu- 
tory provision that overtaking vehi- 
cles shall pass to the left, ete., since 
such provision applies only to coun- 
try roads or streets on which there 
are no street cars. Chicago v. Keogh, 
291 Ill. 188, 125 NE 881. 

7% Ex p. Wilchar, 102 Tex. Cr. 549, 
278 SW 850. 

8 Ex p. Wilchar, supra. 

[a] To be arbitrary, the selection 
must be the result of caprice or lack 


¥ 


638 [42 C.J.] 


as to the right of way at intersections.® So also 
the validity of a statute requiring that one passing 
from a side street into a main thoroughfare where 
persons or vehicles are not plainly discernible shall 
have his motor vehicle under perfect control has 
been sustained.?? ; 

Directions of traffic or police officer. A munici- 
pality may require the driver or operator of a mo- 
tor vehicle to obey the signals or directions of a 
traffic officer at a street intersection.1: But an ordi- 
nance which puts the operator of a motor vehicle in 
the arbitrary power of a police officer regardless 
of the circumstances is invalid as depriving him of 
the equal protection of the laws,!? as where it de- 
clares that he must at all times comply with any 
direction by voice or hand of any member of the 
police force as to stopping, starting, approaching, or 
departing from any place." 

Controlling pedestrians. A regulation designating 
the points for crossing the streets, and controlling 
pedestrians’ movements at points where traffie is 
heavy, which before ,jthe automobile’s advent would 
have been arbitrary and unreasonable, may now by 
reason of changed and complicated conditions be 
entirely reasonable and necessary;!* and therefore 
an ordinance regulating the places where pedes- 
trians may cross streets is a proper and reasonable, 
of consideration, contrary to judg- 


ment or reason, tyrannical or des- 
potic in nature or operation. Ex p. 


19. Ill.—Peo. 


490, 85 NE 569. 
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Bus Co., 295 Ill, 486, 129 NB 114. 


Mass.—Com. v. Tyler, 


[§§ 48-49 


exercise of the police power.'® 

Stopping on signal by driver of animals. The va- 
lidity of a statute requiring the operator of a motor 
vehicle to stop when signaled to do so by the driver 
of a team of horses and to exercise the highest de- 
gree of care has been sustained.'®: 

[§ 49] g. Operation in Parks. The operation of 
motor vehicles over highways in public parks may 
be regulated directly by the legislature,‘*? or by its 
authorized agency,!® such as by the commissioners 
or officers who have charge of such parks.® Within 
the limits of the power delegated to them, and sub- 
ject to the limitation that the regulations adopted 
by them are reasonable,?° and not in conflict with 
statutory regulations,?! such commissioners or offi- 
cers may make regulations limiting the rate of 
speed of motor vehicles on highways of which they 
have charge,?2 and such regulations are not abro- 
gated by a statute regulating the speed of auto- 
mobiles throughout the state, and which refers only 
to automobiles on public highways.?* Such com- 
missioners or officers, under their power to preseribe 
reasonable rules and regulations, may also regulate 
the course of traffic in parks,?* prescribe the size 
or kind of motor vehicles that may be operated 
therein,?> and may even exclude motor vehicles from 


tions adopted by park commissioners 
are valid, although signs are not 
posted on the roads affected at the 
points where they join other roads, 


Chicago Motor. 
199 Mass. 


cnet, LO 2ihexs Ora 549. 278. SW. 


9. Ex p. Wilchar, supra. 

10. State v. Waterman, 112 Minn. 
157, 127 NW 473. f 

11. American Auto. 
United R. Co., 200 Mo. A. 317, 206 
SW 257; Peo. v. Loring, 117 Misc. 
495, 191 NYS 506. 

12. St. Louis v. Allen, 275 Mo. 501, 
204 SW 1083, LRA1918F 1110. 

13. St. Louis v. Allen, supra. 

14. Snyder v. Campbell, (Miss.) 
110 S 678. 

[a] Reasons for regulation.—‘‘The 
proper control and regulation of 
traffic on the highways and at the 
congested centers of population is a 
problem of increasing difficulty, and 
one which is taxing the best thought 
of the governing authorities of our 
municipalities, and, since the advent 
of the motor-driven vehicle and other 
means of rapid transit, the great in- 
crease and concentration of popula- 
tion and traffic makes regulation of 
such traffic absolutely necessary for 
the protection of human life and 
property, and, in order to make such 
regulations effective, the right to 
control the movement of pedestrians 
on the streets at the congested cen- 
ters of traffic must be recognized and 
exercised.” Snyder v. Campbell, 
(Miss.) 110 S 678, 680. 

15. Snyder v. Campbell, supra. 

16., Hays.v. «Hogan; .278 Mow, 
200 SW 286, LRAI918C 715, AnnCas 
1918E 1127. rye 


17. Rockett v. 
Pa. 347, 100 A 826. 

{a] Repeal of statute—(1) Act 
April14, W868 «(Re dh. p L0s8)m san 
prohibiting any person from driving 
in Fairmount Park in the city of 
Philadelphia at more than _ seven 
miles an hour, was superseded by Act 
April 27, 1909 (PB. L. p. 265), regu- 
lating the registration, licensing, and 
speed of motor vehicles in munici- 
palities in so far as the former act 
limits the speed of vehicles in the 
park. Rockett v. Philadelphia, 256 
Pa. 347, 100 A 826. (2). Repeal. of 
regulations generally see supra § 31. 

18. Palisades Interstate Park 
Comrs. v. Lent, 240 N. Y. 1, 147 NE 
228, 


Ins (Cos gave 


Philadelphia, 


N. Y.—Palisades Interstate Park 
Comrs. v. Lent, 240 N. Y¥. 1, 147 NE 
228 


Pa.—Rockett v. Philadelphia, 256 
Pa, 347, 100 A 826. 

Eng.—Musgrave v. Kennison, 20 
Cox, Cs :Cy-874. 

20. Palisades Interstate Park 
Comrs. v. Lent, 240 N. ¥. 1, 147 NE 
228; Peo. v. Shellenberg, 133 App. 
Div. 79, 117 NYS 820; Com. v. Jones, 
21) Pa. Dist.<4ii. 

[a] Smoke and odors.—The com- 
missioners of Fairmount Park in 
Philadelphia have the power to adopt 
and enforce a regulation providing 
that no person shall be permitted to 
operate a motor vehicle which emits 
from its exhaust or muffler offensive 
quantities of smoke or disagreeable 
odors; and such a regulation is not 
unreasonable or inconsistent with the 
act of April 27, 1909, regulating the 
operation of motor vehicles. Com. v. 
Jones, 21 Pa. Dist. 411. 

21. Elie v. Adams Express Co., 300 
Tll, 340, 1833 NE 243; Com. v. Jones, 
21 Pas Dist. ALi. 

22. Elie v. Adams Express Co., 
300 Ill. 340,.138 NE 243; Hartje v. 
Moxley, 235 Ill. 164, 85 NE 216; Com. 
v. Tyler, 199 Mass. 490, 85 NE 569; 
Com. v. Crowninshield, 187 Mass. 221, 
72 NE 963, 68 LRA 245; Rockett .v. 
Philadelphia, 256 Pa. 347, 100 A 826. 

[a] Statutory authority.—(1) A 
statute limiting the speed of motor 
vehicles and providing that the act 
shall not prevent local authorities 
from enforcing regulations concern- 
ing the speed of such vehicles upon 
parks, parkways, and_ boulevards, 
authorizes the local authorities fur- 
ther to limit the speed of such vehi- 
cles in parks, etec., but not to suspend 
the provisions or lessen the restric- 
tions of the statute. Hartje v. Mox- 
ley, 235 Ill. 164, 85 NE 216. (2) A 
statute authorizing the board of park 
commissioners to make rules for the 
use and government of parks confers 
power to fix the maximum speed at 
which a person may ride or drive in 
parks or in a street leading to such 
parks. Com. v. Crowninshield, 187 
Mass. 221, 72 NE 9638, 68 LRA 245. 

{b] Postting signs.—Speed regula- 


-ings, 


where the statute requiring notices 
of special speed regulations to be so 
posted applies only to the regulations 
of boards of aldermen of cities and 
selectmen of towns. Com. v. Crown- 
inshield, 187 Mass. 221, 72 NE 963, 
68 LRA 245. 

{[c] In England, where a rule 
made by the commissioners of His 
Majesty’s works and public build- 
under the Parks Regulation 
Act and duly laid before parliament 
provided that cars propelled by me- 
chanical means should be admitted 
into royal parks only subject to such 
regulations as the commissioners 
might pass and publish, a regulation 
limiting the speed in royal parks to 
ten miles an hour, published and 
posted at the park gate, is valid 
and effective, although such notice 
was not laid before parliament. 
erysst age v. Kennison, 20 Cox C. G 

Regulations as to speed on streets 
Ariel pide ade generally see supra §§ 

23. Com. v.  Crowninshield, 187 
Mass, 221, 72 NE 963, 68 LRA 245. 

24. Hedges v. Mitchell, 69 Colo. 
285, 194 P 620; Palisades Interstate 
Park Comrs. v. Lent, 240 N. Y. 1, 147 
NE 228. 

[a] Route of automobiles for hire, 
—(1) The commissioners of Pali- 
sades Interstate Park, under statu- 
tory power to make rules for the “use 
and government... of such parts of 
state, county, and other public high- 
ways as lie along or within the 
boundaries of such park,’ may re- 
strict the operation of automobiles 
for hire to a specified route. Pali- 
sades Interstate Park Comrs. v. 
Lent, 240 N. Y. 1, 147 NE 228 (under 
Li, [19221 “ec 79). . @)i Such, restric= 
tion, although different in case of 
different operators, is not unreason- 
able or discriminatory. Palisades In- 
terstate Park Comrs. v. Lent, supra. 

25. Peo. v. Shellenberg, 133 App. 
Div. .79, 117 NYS 820. : 

[a] Thus (1) under Greater New 
York Charter (L, [1901] pp» 257, 259, 
ec 466) $§ 612, 616, as amended by L. 
(1908) ¢ 185 pp, 385, 386 §§ 1, 3, con- 
ferring powers on the park depart- 


— 


For later cases, developments and changes in the law see cumulative Annotatiohs, same title, page and note number, 
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§§ 49-50] 
some of such highways,?* except under a special 
permit in addition to the ordinary automobile li- 
cense.*7 Where, however, the park commissioners 
have not passed any regulations concerning motor 
vehicles on highways within their control, the gen- 
eral state law applis,?* such as in respect of the 
speed of motor vehicles in parks.?9 


Powers exclusive of municipality. Where the 
powers conferred upon the park commissioners by 


statute are such as to constitute them a municipal’ 


corporation for the purpose of creating, improving, 
and maintaining a system of parks, boulevards, and 
driveways, and their powers and authority in these 
respects are plenary and exclusive of those of the 
city, such commissioners may grant a motor bus 
company the right to operate its busses on the 
boulevards, parkways, and streets under their con- 
trol,2° and require a reasonable contribution as a 
regulatory provision and for damages to the 
streets;°4 and such grant need not be confined to 
carrying visitors into or out of the park, but may 
be given to the bus company as a part of its general 
plan of transportation of passengers for hire in the 
city. 

[§ 50] h. Driving while Intoxicated or after Con- 


ment of the city of New York, that 
department has power to adopt a|/P 
regulation prohibiting the use of any 
vehicle along any park or parkway 
measuring over ten feet from the 
tread of the wheel to the highest 
portion of the vehicle, and in the 


MOTOR VEHICLES 


Tex.—Nelson v. State, 97 Tex. Cr. 
210, 261 SW 1046. 
Va.—State v. Robinson, 


(42 -O; Si]? 639 


viction Therefor.*? The state or a municipality 
may, under its police power, prohibit a motor vehicle 
from being driven upon the public highways or 
streets by a person under the influence of intoxi- 
cating liquors or narcotic drugs, as a penal of- 
fense;** and the state may declare such act to be 
a felony, even though it is committed upon the streets 
of a municipality, which has charter powers, and 
which has declared such act to be a misdemeanor ;** 
but unless empowered by charter or statute, a mu- 
nicipality cannot prescribe a punishment for such 
offense different from that prescribed by statute 
therefor.°° Such a regulation is not retroactive, so 
as to warrant the conviction of a person for driving 
while intoxicated before the regulation went into 
effect ;?7 and where an ordinance prohibiting such 
driving is annulled by statute, a conviction there- 
under is invalid.** A provision in such a regula- 
tion that having intoxicating liquor on or about the 
person of the driver or in his vehicle is prima facie 
evidence of a violation of the statute creates an 
arbitrary and unreasonable presumption and is in- 
valid;°° but this invalidity does not affect the va- 
lidity of the remainder of the statute.*° 

After conviction. The legislature, under its police 


Okl.—Simpkins v. State, (Cr.) 249]zone is of greater or less width, ac- 
168. cording to the viewpoint of the ob- 
Tenn.—Bostwick v. State, 285 SW|server, but there seems to be no 
49 satisfactory reason for assigning the 


act in question to this doubtful zone. 
It is. not, a ‘municipal atfair.. sa. 
The fact that he is a menace to life 


absence of proof to the contrary such 
a regulation will be regarded as a 
reasonable exercise of discretion, 
Peo. v. Shellenberg, 133 App. Div. 79, 
117 NYS 820. (2) And L. (1900) 
p 1437 ec 657 § 23, granting a fran- 
chise to a coach company to operate 
its stages on Riverside Drive in the 
city of New York, but making no 
provision as to the pattern of the 
stages to be operated, did not author- 
ize the company to operate double- 
deck motor omnibuses in violation 
of such a regulation of the park de- 


partment. Peo. v. Shellenberg, su- 
pra. 
26. Palisades Interstate Park 


Comrs. v. Lent, 240 N. Y. 1, 147 NE 
228; Peo. v. Waldo, 72 Misc. 416, 131 
NYS 307. 

27. Peo. v. Chicago Motor Bus. Co., 
295 Ill. 486, 129 NE 114; Palisades 
Interstate Park Comrs, v. Lent, 240 
No en dy ee 2283 

Automobile licenses generally see 
infra §§ 74-209. 


28. Peo. v. Lloyd, 178 Ill. A. 66. 
29. Peo. v. Lloyd, supra. 
30. Peo. v. Chicago Motor Bus Co., 


295 Ill. 486, 129 NE 114, 


31. Peo. v. Chicago Motor Bus 
Co., supra. 
[a] Not invalid asi revenue meas- 


ure.—An ordinance of the park com- 
missioners granting to a motor bus 
company the right*to use certain 
streets and exacting a certain con- 
tribution therefor is not invalid as 
an occupation license or tax for reve- 
nue purposes. Peo. v. Chicago Motor 
Bus Co,, 295 Ill. 486, 129 NE 114. 

32. Peo. v. Chicago Motor Bus 
Co., supra. 

83. Intoxication as element of 
competency of driver see infra § 603. 

Prosecution for driving while in- 
toxicated see infra XIX, G, 9. 

34. Cal.—=Peo.. vi. Ekstromer,. 71 
Cal. A. 239, 235 P 69; Helmer v. Sac- 
ramento County Super, Ct., 48 Cal. 
A, 140, 191 P 1001. 

Fla.—State v. Parker, 87 Fla. 181, 
100 S 260. 

Ill.—Peo: v. Stacker, 322 Ill. 232, 
153 NE 354. 

La.—State v. DudJjey, 159 La. 872, 
106 S 364. 

Mo.—State v. Criddle, 802 Mo. 634, 
259 SW 429. 


W. 96 W. 
Was DOO Lae. isha Dil Oe 

[a] Validity of statute.—Although 
the word “regulate’’ as used in the 
title of such a statute does not con- 
fer the right to prohibit, yet, as in 
exercising the power to _ regulate 
there may be an incidental prohibi- 
tion or forbidding, the prohibition of 
driving by an intoxicated driver is 
not beyond the scope of the title so 
as to render it unconstitutional. 
Simpkins v. State, (Okl. Cr.) 249 P 
168. 

{b] Validity of ordinance.—(1) A 
municipal ordinance making it un- 
lawful for any person, while under 
the influence of intoxicating liquor, 
to drive an automobile on the streets 
of the city fixes a reasonably ascer- 


tainable standard of guilt, to be as- 


certained by the ordinary processes 
of municipal court trials, even though 
a question of the degree of intoxi- 
eation may be involved, and is not 
violative of the due process provi- 
sion of the constitution. State v. 
Parker, 87 Fla, 181; 100 S 260.-~ (2) 
An ordinance, denouncing the driving 
of a motor vehicle “while under the 
influence of liquor,” clearly states the 
offense, the term “under the influence 
of liquor’ being well recognized as 
synonymous with the term “in an in- 
toxicated condition.” State v. Dud- 
ley, 159 La. 872, 106 S 364. 

Prosecution for driving while in- 
toxicated generally see infra XIX, 
Gao: 

35. Helmer v. Sacramento County 
Super. Ct., 48 Cal. A. 140, 191 P 1001. 

[a] Reasons for rule.—‘'It is true 
that the ordinances of a city are su- 
preme in ‘municipal affairs.’ But the 
act charged against petitioner is not 
a ‘municipal affair.’ This is so, even 
if the claim is sound that ordinances 
designed to control the use of the 
streets prevail over general laws. 
The act of driving a motor vehicle 
while under the influence of intoxi- 
eating liquors is of no immediate or 
special concern to the city as such. 
It is of general concern to the in- 
habitants of a city in common with 
all other residents of the state. 
There exists a doubtful or twilight 
zone separating those matters that 
are clearly of municipal concern from 
those that are not, This doubtful 


and to private property justifies the 
state in prescribing penalties for the 
act, just as it may do for violations 
of general sanitary, health and com- 
fort laws. A manslaughter commit- 
ted by an intoxicated driver in driv- 
ing his vehicle over a victim is as 
much punishable by the state when 
committed on the streets of a city as 
if committed elsewhere. A vast num- 
ber of acts are made punishable by 
the Penal Code because their com- 
mission involves a general menace 
to the public, even though in their 
commission, no person is injured. It 
is a felony for an intoxicated train- 
man to run a railroad train.» A drug- 
gist must take certain precautions 
in selling poisonous drugs; it is a 
misdemeanor “to carry concealed 
weapons or to leave a campfire burn- 
ing and unattended. These cases and 
dozens of others that could be enu- 
merated demonstrate that the state, 
in the exercise of its sovereign power 
and for the protection of its people, 
has authority to interdict on the pub- 
lic highways in every part of the 
state the driving of a motor or other 
vehicle by an intoxicated person.” 
Helmer v. Sacramento County Super. 
Ct., 48. Cale A. 140, T45n hl 4 our our 
1001, 

[b] Rule applied.—Where a stat- 
ute makes it a felony to drive a mo- 
tor vehicle when intoxicated, a prase- 
ecution for a violation thereof may be 
based on the state law, although the 
offense occurred in a chartered city 
having an ordinance making the same 
act a misdemeanor, and even though 
the regulation of motor vehicle traf- 
fic is a municipal affair within the 
jurisdiction of chartered cities. Hel- 
mer v. Sacramento County Super. Ct., 
48 .Cal. A, 140, 191 P 100d: 

36. State v. Robinson, 96 W. Va. 
556, 123 SH 575. 


87. State v. Criddle, 302 Mo. 634, 
259 SW 429. 

38. State v. Mandehr, 168 Minn. 
139, 209 NW 1750. 

33. Simpkins v. State, (Okl. Cr.) 


249 P 168. 

Possession of liquor as prima facie 
evidence of violation of liquor law 
see Intoxicating Liquors § 479. 

40. Simpkins v. State, (Okl. Cr.) 
249 P 168, 
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power, may also make it a penal offense to drive a 
motor vehicle within a prescribed period after a 
conviction for driving while intoxicated.*4 

[§ 51] 3. Name, Address, and Assistance in Case 
Statutes varying somewhat in their 
terms commonly provide for the stopping and giving 


of Accident. 


of information and assistance by 


a motor vehicle who knows that its operation has 
occasioned injury to person or property.*” 
regulations have generally been held constitutional 
and valid,*? as a reasonable exercise of the state’s 
police power,*# and as not in violation of a con- 
stitutional guaranty against self-crimination.*® 
is such a regulation invalid, as being vague and 
indefinite, by reason of the fact that it provides for 
punishment by confinement either in the peniten- 


tiary or the county jail.*® 
Driving after conviction. 


41. State v. Campbell, 21 Ala. A. 
303, 107 S 788. 

42.. See statutory provisions. 

Violation as offense see infra XIX, 
G, 28. 

43. Peo. v. Finley, 27 Cal. A. 291, 
149 P. 779; Peo. v. Rosenheimer, 209 
INE YS 115, 102 NE 530, 46 LRANS 
977, AnnCas1915A 161; Scott v. State, 
90 Tex. Cr. 100, 288 SW 1097, 16 ALR 
And see cases infra notes 44, 


[a] Consistency of statutes. — A 
penal statute requiring the driver to 
stop and render all necessary assist- 
ance, and give his name and address, 
and imposing a penalty by imprison- 
ment in the state prison or county 
jail or a fine for a violation, is not 
inconsistent with or repealed by a 
later statute requiring the driver to 
stop and give his name and address, 
and imposing a lesser penalty for a 
violation. Peo. v. Finley, 27 Cal. A. 
291 id 49) 709. 

[b] Ordinance held invalid.—An 
ordinance, providing that the driver 
of a vehicle, which has been in col- 
lision with person or property upon 
any street or public place within the 
municipal limits, shall stop and give 
such reasonable ‘assistance as can be 
given and upon request give the name 
and address of the owner of the ve- 
hicle, is invalid where pains and 
penalties are provided in case of vio- 
lation; and there is a failure to limit 
its application to drivers who have 
knowingly caused injury, or require- 

.ment is made that assistance be 
given without provision for compen- 
sation, or there is a failure to fix the 
standard for the ascertainment of 
what shall constitute reasonable as- 


sistance. Henry v. Cleveland, 27 O. 
c. A. 321. 
44. Ex p. Kneedler, 243 Mo. 632, 


147 SW 983, 40 LRANS 622, AnnCas 
1913C 923. 

45. Ala.—Woods v. State, 15 Ala. 
A.) 251,173: S 129. ; 

Cal.—Peo. v. Fodera, 33 Cal. A. 8, 
164 P 22; Peo. v. Diller, 24 Cal. A. 
799, 142 P 797. 

Mo.—Ex pv. Kneedler, 243 Mo. 632, 
147 SW 983, 40 LRANS 622, AnnCas 
1918C 923. 

N. H.—State v. Sterrin, 78 N. H. 
220, 98 A 482. 

N. Y.—Peo. v. Rosenheimer, 209 
N. Y. 115, 102 NE 530, 46 LRANS 
977, AnnCas1915A 161. 

[a] Reasons for rule.—‘The stat- 
ute is a simple police regulation. 

It does not attempt in terms to au- 
thorize the admission of the infor- 
mation as evidence in a criminal 
proceeding. The mere fact that the 
driver discloses his identity is no 
evidence of guilt, but rather of inno- 


A statutory provision 
making it an offense to drive a motor vehicle within 
a prescribed period from conviction for leaving after 
an accident without stopping is valid as a “police 
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the operator of 


These 
state.*9 
another method 


Nor 


cence. ... On the contrary, flight is 
regarded as evidence of guilt.... If 
the law which exacts this informa- 
tion is invalid because such infor- 
mation, although in itself no evi- 
dence of guilt, might possibly lead 
to a charge of crime against the in- 
formant, then all police regulations 
which involve identification may be 
questioned on the same ground. We 
are not aware of any constitutional 
provision designed to protect a man’s 
conduct from judicial inquiry, or ony 
him in fleeing: from justice.” Ex p. 
Kneedler, 243 Mo, 632, 639, 147 Sw 
oee 40 LRANS 622, AnnCas1913C 
923. 

Self-crimination generally see Wit- 
nesses [40 Cyc 2537]. 

46. Mosier v. State, 90 Tex. Cr. 
136, 234 SW 225. 

47. State v. Campbell, 21 Ala. A. 
3038, 107-S 788. 

{a] The purpose of this provision 
‘is to fix a punishment for persons 
convicted of violating a criminal stat- 
ute, and not to assume any control of 
the property or vehicle with or 
through which the statute is vio- 
lated.” State v. Campbell, 21 Ala. A, 
303, 107 S 788, 783. 


48. State v. Campbell, supra. 
49. See cases infra this note. 
{a] In New Jersey (1) under the 


Automobile Law of 1908 (Pen. L. 
p 615) a nonresident owner was re- 
quired expressly to appoint the sec- 
retary of state as his agent. Kane 
v. New Jersey, 242 U. S. 160, 387 SCt 
30, 61 L. ed. 222 [aff 81 N. J. L. 594, 
80 A 453, LRA1917B 553, AnnCas 
1912D 237]; Cleary v. Johnston, 79 
N. J. L. 49, 74 A 538. (2) But under 
Ly: (1924) .c) 232, CPen. Ek pro 17) ran 
express appointment of such agent 
is not required. See infra text and 
note 51. , 

50. Pawloski v. Hess, 250 Mass. 
22,144 NE 760, 35 ALR 945; Pizzutti 
v. Wuchter, (N. J.) 134 A 727. 

51. Pawloski v. Hess, 250 Mass. 
22, 144 NE 760, 35 ALR 945 (regis- 
trar of motor vehicles as agent); 
Pizzutti v. Wuchter, (N. J.) 134 A 


727; Martin v. Condon, (N. J. Sup.) 
129 A 738. 
[a] “It substitutes an implied 


consent for the express consent. In- 
stead of requiring the nonresident to 
stop at the border of the state and 
obtain permission to enter the state, 
which is granted upon conditions, the 
nonresident is allowed to enter sub- 
ject to the same conditions, It isa 
quicker and easier method of obtain- 
ing the result desired; namely, ju- 
risdiction of our courts over the non- 
resident in actions arising out of the 
operation of the automobile within 
the state. A nonresident is presumed 


[§§ 50-52 


regulation,*#7 and does not violate the due process 
of law clause in the constitution.*® 

[§ 52] 4. Appointment of State Official as Agent. 
Under some statutes, a nonresident owner, as a con- 
dition to operating his car within the state, must 
appoint the secretary of state, or some other state 
official, as his agent upon whom process may be 
served, in any action or legal proceeding growing 
out of his operation of his motor vehicle within the 
But under other statutes which prescribe 


of reaching the same result,°° a 


nonresident by operating a motor vehicle in the 
state without a local state registration or license 
impliedly constitutes the secretary of state, or other 
designated state official, his agent upon whom such 
process may be served, without an express appoint- 
ment therefor.°+ 
reasonable exercise of the state’s police power,°? and 
does not violate the due process of law clause of 
the constitution ;°*? and is not invalid as a diserimi- 
nation against nonresidents, denying them the equal 


Such a regulation is a valid and 


to know the law. He is chargeable 
with knowledge of the laws of a state 
into which he brings his automobile, 
so far as they affect the use of his 
ear while in the foreign state.’ Piz- 
zutti v. Wuchter, (N. J.) 134 A 727, 


129. 

d Pawloski v. Hess, 250 Mass. 
144 NE 760, 35 ALR 945; Martin 
v. Condon, (N. J. Sup.) 129 A 738. 

[a] Reasons for rule.—(1) ‘This 
statute is plainly enacted in the ex- 
ercise of the police power. It is de- 
signed to afford protection to the per- 
sonal safety of travellers on the high- 
ways of our Commonwealth. Its 
purpose is to promote the public 
safety and to conserve the public 
health. These ends are universally 
recognized as appropriate objects for 
the exercise of the police power. 
Specifically, the aim of the -statute 
is to facilitate the enforcement of 
civil remedies by those injured in 
their person or property by the neg- 
ligent or wanton operation of mo- 
tor vehicles upon the highways of 
this commonwealth.” Pawloski v. 
Hess, 250 Mass. 22, 24, 144 NE 760, 
35 ALR 945. To same effect Pizzutti 
v. Wuchter, (N. J.) 134 A 727. (2) 
“lth is: pnot. ‘ani unreasonable require- 
ment to make provision for the ju- 
risdiction of its courts over non- 
resident as well as resident users, in 
cases of accident resulting from neg- 
ligence in such use. artin vy. Con- 
don, (N. J. Sup.) 129 A 788. 

S3. Hess. v. Pawloski, (U. S.) 47 
SCt 632 [aff 253 Mass. ‘478, 149 NE 


122]; Pizzutti v. Wuchter, (N. J.) 
134 A 727. 
[a] Hardship on nonresident.—‘“It 


is urged that such qa statute as the 
one being considered is a hardship 
upon a nonresident because it re- 
quires him to come to a foreign state 
to defend an action which may be 
without merit. This argument is 
easily answered” by saying that the 
burden upon the nonresident is no 
greater than upon the citizen of a 
state who has suffered an injury 
or damage within the state of his 
domicile at the hands of a nonresi- 
dent automobile owner or operator 
and who may be obliged to go to a 
foreign state, as, for example, Cali- 
fornia, to institute his suit for dam- 
ages for an accident which arose 
through the courtesy of his state in 
extending to a nonresident the use of 
its highways. Such laws as the one 
under consideration 
reasonable exercise of the rights of 
a state for the protection of its own 
citizens. If nonresidents feel the law 
harsh they can easily avoid its oper- 
ation, so far as they are concerned, 
by refraining from operating their 


For later cases, developments and changes in the law see cumulative Annotations, same titlé, page and note number. 
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protection of the law, but’ on the contrary puts a 
nonresident owner upon equality with a resident 


owner.®* 


[§ 53] C. Regulation of Public Service Vehicles— 
1. In General. Public service vehicles, which for the 
purpose of this title may be defined as vehicles 
engaged in the business of transporting persons or 
property for hire,®> while in so far as they have not 
been expressly excepted therefrom, subject to regu- 
lations applicable to motor vehicles generally,®* are 
frequently made the subject of particular regula- 
tions,°’ and since the rights exercised by the owners 
or operators of this class of vehicles, and their use 
of the highways, are of a special, 
extraordinary nature as distinguished from common 
rights and use by the owners or operators of other 


automobiles within the _ territorial 
limits of the states which have en- 
acted such laws.” Pizzutti v. Wuch- 
ter, (N. J.) 184 A 727, 730. 
54 Kane v. New Jersey, 242 U.S. 
se0: 37 SCt 30, 61 L. ed. 222 [aff 81 
J. L. 594, 80 A 453, LRA1917B 
aa AnnCasi912D 237]; Cleary v. 
Johnston, 79 N. J. L. 49, 74 A 538. 

55. See cases infra this note; and 
notes 58-60. 

{a] Statutory definitions. — (1) 
*““All motor vehicles used for the 
transportation of passengers for 
hire.’ Pub. Acts (1921) ce 77, 400 
[quot Cotter v. Stoeckel, 97 Conn. 
239, 241, 116 A 248]. (2). Under an 
earlier statute it was defined as: 
“Any motor vehicle operated as a 
jitney and any motor vehicle used 
for the purpose of soliciting and re- 
ceiving passengers: upon any public 
highway and carrying such passen- 
gers upon the payment of an indi- 
vidual fare, but not including omni- 
buses running regularly between 
railway stations or boat-landings and 
hotels.” Conn.» Pub. Acts... Ggyty) 


‘e 333 § 1 [quot State v. Shiffrin, 92 


Conn. 583, 585, 103 A 899]. 

“Public service corporation” defined 
see [32 Cyc 1253]. 

56. Regulations applicable to mo- 
tor vehicles generally see supra §§ 
32-52. 

57. See infra §§ 54-71. 

58. U. S.—Liberty Highway Co. v. 
Michigan Public Utilities Commn., 
294 Fed. 703. 

Ill.—Weksler vy. Collins, 317 Ill 
132, 147 NE 797. 

Iowa.—Star Transp, Co. v. Mason 
City, 195 Iowa 930, 192 NW _ 873; 
Huston v. Des Moines, 176 Iowa 455, 
156 NW 883. 

Miss.—Scott v. Hart, 128 Miss. 353, 
Hy ets hen Bee 


N. Y.—Welch v. Hartnett, 127 Misc. 
221, 215 NYS 540. 
Spokane, 109 


Wash.—State ~ v. 

Wash. 360, 186 P 864; Hadfield v. 
Lundin,’ 98) Wash. 657, 168. P 516, 
LRA1918B 909, AnnCas1918C 942. 

W. Va.—Ex p. Dickey, 76 W. Va. 
576, 85 SE 781, LRA1915F 840. 

{a] There is a “fundamental dis- 
tinction, between the ordinary right 
of a citizen to use the streets in the 
usual way and the use of the streets 
as a place of business or main in- 
strumentality of a business for pri- 
vate gain. The former is a common 
right, the latter an extraordinary use. 
As to the former, the legislative 
power is confined to regulation; as 
to the latter, it is plenary and ex- 
tends even to absolute prohibition.” 
Hadfield v. Lundin, 98 Wash. 657, 662, 
168 P 516, LRAI918B 909, AnnCas 
1918C 942. 

Exclusion or restrictions as to 
streets see infra §§ 63, : 

59. U. S.—Liberty Highway Cores 


Michigan Public Utilities Commn., 
294 Fed. 703. 
Ill.—Weksler v. Collins, 317 Ill. 


132, 147 NE 797. 
(2 C4 
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vehicles,°* the power of regulation thereof may be 
broader than in the case of ordinary motor vehi- 


cles,°® and may permit restrictions on the use ‘of the 


As carrier. 


unusual, and 


upon the public 


Mich.—Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521. 

Miss.—Scott v. Hart, 128 Miss. 358, 
SLES okie 

Oh.—Craig ov. Public Utilities 
Commn., 115 Oh. St. 512, 154 NE 795. 

W. Va.—Ex p. Dickey, 76 W. Va. 
576, 85 SE 781, LRA1915F 840. 

[a] As to commercial vehicles 
carrying both passengers and freight, 
it may be well considered that their 
operations involve a greater menace 
to public safety and are more de- 
structive of the highways than are 
private automobiles operated for 
pleasure, and that they call for a 
greater degree of regulation and a 
higher compensation for the use of 
special facilities afforded. Liberty 
Highway Co. v. Michigan Public 
Utilities Commn., 294 Fed. 703. 

[b] Reasonableness:of distinction. 
—‘‘It is well known that commercial 
motor vehicle transportation, and 
highway maintenance expense result- 
ing therefrom, is rapidly increasing; 
that traffic on main highways is 
greatly congested. It is not an un- 
reasonable classification under the 
police power to make a distinction 
between those common _ carriers 
whose use of the highways is more 
regular, and hence more frequent, 
and whose operation on the highways 
is attended with greater danger to 
life and property, and greater dam- 
age to the highways, and those car- 
riers whose use of the highways is 
only occasional and spasmodic. Such 
a distinction does not constitute an 
arbitrary discrimination, it being 
settled that every state of facts suf- 
ficient to sustain a_ classification 
which can be reasonably conceived of 
as having existed when the statute 
was enacted will be assumed by the 
court.” Liberty Highway Co. v. 
Michigan Public Utilities Commn., 
294 Fed. 703, 709. 

60... Weksler v. Collins, 317 Ill. 
132, 147 NE 797; Melconian v. Grand 
Rapids, 218 Mich. 397, 188 NW 6521. 

Exclusion or restrictions as to 
streets or highways generally see in- 
fra §§ 63, 64. 

61. See Carriers §§ 25, 1034. 

Status as common carrier as affect- 
ing application of regulations see in- 
fra §§ 60, 61. 

62. Desser v. Wichita, 96 Kan. 
820, 153 P 1194, LRA1916D 246. See 
Hicks v. Simonsen, 307 Mo, 307, 270 
Sw 3:18 (where it was said that 
operators of automobiles engaged as 
common carriers for hire may be 
placed in the same category as other 
carriers). 

63. Liberty Highway Co. v. Michi- 
gan Public Utilities Commn., 294 
Fed. 703. 

Regulation and control of common 
carriers in general see Carriers §§ 
37-52, 649. 

64. Power of state to: 

License or tax see infra § 76. 
Regulate motor vehicles generally 
see supra § 19, 


streets and highways by such vehicles which cannot 
be imposed on their use by the general public.*° 

A person engaged in operating such 
a, vehicle is generally classed as a common carrier,** 
and as such is subject to regulation and control as 
are other common earriers,®? and, so far as applica- 
ble, is subject to the laws regulating common ¢ar- 
riers generally.®? 

[§ 54] 2. Power To Regulate—a. State.°* 
state, under its police power, may regulate the 
operation of taxicabs, jitneys, motor busses, or other 
public service motor vehicles operating for hire 


The 


streets and highways.®? 


65. U. S.—Liberty Highway Co. v. 
Michigan Public Utilities Commn., 
294 Fed. 703; Lane v. Whitaker, 275 
Fed. 476; Nolen v. Riechman, 225 Fed. 
812. 

Ark.—Hester  v. Arkansas R, 
Commn., 287 SW 763; Kinder v. 
Looney, 171 Ark. 16, 288 SW 9. 


Cal.—Frost v. State R. Commn., 
197 Cal. 230; 240 P26: 
Conn.—State v. Darazzo, 97 Conn. 


728, 118 A 81; Cotter v. Stoeckel, 97 
Conn. 239, 116 A 248. 
Ga.—Schlesinger y. Atlanta, 161 


Ga. 148, 129 SE 861. 
Ida.—Smallwood v. Jeter, 42 Ida. 
169, 244 P 149. 


Tll.— Weksler vz Collins, 3175; E, 
132, 147 NE 797. 
Iowa.—Ritchhart Vi Barton; ~193 


Iowa 271, 186 NW 851; Huston v. 
aes Moines, 176 Iowa 455, 156 NW 
883. 

Ky.—Reo Bus Lines Co. v. South- 
ern Bus Line Co., 209 Ky. 40, 272 
Sw 18. 


Mass.—Burgess v. Brockton, 235 
Mass. 95, 126 NE 456. 
Mich.—Red Star Motor Drivers’ 


Assoc. v, Detroit, 234 Mich. 398, 208 
NW 602. 


Nev.—State v. Shaughnessy, 47 
Nev; 129, 217 P 581. 
N. J.—Ft. Lee Transp. Co. v. 


Edgewater, 133 A 424. 

N. Y.—Public Serv. Commn. Sec- 
ond Dist. v. Booth, 170 App. Div. 590, 
156 NYS 140; Campbell v. Quigley, 
127 Misc. 261, 215 NYS 677; Welch vy. 
Hartnett, 127 Misc. 221, 215 NYS 
540; Peo. v. Watt, 115 Misc. 120, 188 
NYS 559 [aff 197 App. Div. 929, 188 
NYS 579]. j 

Oh.—Cannon Ball Transp. Co. v. 
Public Utilities Commn., 113 Oh. St. 
565, 149 NE 713; Hissem v. Guran, 
112 Oh. St. 59, 146 NE 808. 

Okl.—Ex p. Sales, 108 Okl. 29, 238 
P 186; Ex p. Tindall, 102 Okl, 192, 
229 PB 125. 

Tenn.—Memphis y. State, 133 Tenn, 
83, 179 SW 631, LRA1916B 1151, 
AnnCas1917C 1056. 

Tex.—Dallas v. Gill, (Civ. A.) 199 
SW 1144; Craddock v. San. Antonio, 
(Civ. A.) 198 SW 634. 

Utah.—Gilmer v. Public Utilities 
Commn., 247 P 284. 

Va.—Long’s Baggage Transfer Co, 
v. Burford, 144 Va. 339, 182 SE 355. 

Wash.—Hadfield v. Lundin, 98 
Wash. 657, 168 P 516, LRA1918B 909, 
AnnCasl1918C 942; State v. Seattle 
perase Co.,..90,-Wash. 416, 1567 P 

a 3 

W. Va.—Carson v. Woodram, 95 W. 
Va. 197, 120 SE 512; Ex p. Dickey, 76 
aie Va. 576, 85 SE 781, LRAI915F 

[a] Reasons for rule.—‘‘The citi- 
zen has the right of travel upon the 
highways, and may transport his 
property thereon in the ordinary 
course of life and business; but this 
is a very different thing than permit- 
ting the highway to be used for com- 
mercial purposes, as a place of busi- 
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[§ 55] b. Municipality. 


ness, for private gain, in running 
jitney busses. The right, common 
to all, to the use of highways, is the 
ordinary use made _ thereof; but 
where, for private gain, a jitney 
owner wants a special and extraordi- 
nary benefit from the highway, to use 
it for such commercial purpose, the 
Legislature may, in the exercise of 
its police powers, wholly deny such 
use or it may permit it to some and 
deny it to others, and this is because 
of the extraordinary nature of such 
use. And where the Legislature 
grants the permission to use the 
highway, it may do.so under regula- 
tions which are common to all appli- 
cants. They may grant, refuse or 
revoke the license, and in so doing 
the Legislature may permit of rules 
and regulations when such use is 


granted.” Lane v. Whitaker, 275 
Fed. 476, 480. 
[b] Intention to regulate auto 


transportation companies which en- 
gage in business as such may be 
shown by statutory provisions re- 
quiring such. companies to procure 
liability and damage insurance and 
to file monthly reports and pay a fee 
consisting of a percentage of their 
earnings. Smallwood v. Jeter, 42 Ida. 

169, 244 P 149, 

[c] Ordinary use of streets pre- 
ferred.—‘‘Streets are primarily de- 
voted to use by the public in the or- 
dinary way. The State may deter- 
mine that such use of streets shall 
be preferred over their use by car- 
riers for hire.” Weksler v. Collins, 
S£7 TU: 213250039, 47 NB T97%: 

{d] In Vermont (1) L. (1925) No. 
74, regulating the operation of motor 
vehicles for hire, limits the use of 
public highways by:common carriers 
to such operation as _ will promote 
the general good of. the state, irre- 
spectiveiof the effect of such limita- 
tion on competition, although by L. 
(1925). ‘No. 86, passed at the same 
session, such vehicles are made sub- 
ject. to the limitations contained in 
Gen. L. § 5068, preventing the 
public service: commission from re- 
Stricting competition. In re James, 
132 A 40. (2) L. (1925) No.’74 does 
not repeal L. (1926) No. 86, but the 
two statutes must be construed to- 
gether, and since No. 74 is special in 
character, as dealing with a particu- 
lar business, it’ constitutes an ex- 
ception to or qualification of Gen. L. 
§ 5068, prohibiting the restriction of 
competition in several businesses 
enumerated in Gen. L, § 5056, includ- 
ing, by No, 86, motor vehicles used as 
common carriers, since the latter law 
is general in character. In re James, 
supra. 

66. Cross references: 

Power to regulate motor vehicles 
generally see supra §§ 20, 

Police powers generally see Munici- 
pal Corporations §§ 200-211. 

Power to grant rights to use streets 
generally see Municipal Corpora- 
tions XVIII in 44 C. J. 

67. See infra text and notes 74-79. 

68. U. S.—Schoenfeld vy. Seattle, 
265 Fed. 726; Lutz v. New Orleans, 
235 Fed. 978 ‘Taft 237 Fed. 1018 mem, 
150 CCA 654 mem]. 

Ala.—Giglio v. Barrett, 207 Ala, 
278, 92 S 668; Mobile v. Gentry, 170 
Ala. 234, 54 S 488. 

Ark.—Argenta' v. Keath, 130 Ark. 
334, 197 SW ,686, LRA1918B 888; 
Willis v. Ft. Smith, 121 Ark, 606, 182 
SW). 275. ; 


Subject to any consti- 
tutional or statutory restrictions which may have 
been imposed upon it,°7 a municipality may, under 
its police power, control and regulate the privilege 
of operating jitneys, taxicabs, and other public serv- 
ice motor vehicles as a business for private gain 
on the streets of the municipality.®* 
may also be predicated upon the power of a mu- 


MOTOR VEHICLES 


vehicles, 


matter,’ nor is 

The power. 
72 

generally. 


Cal.—Lee’s Application, 28 Cal. A. 
W19 1531 992: 

Del.—Cutrona v. Wilmington, 14 
Del. Ch. 484, 127 A 421° [aff 14 Del. 


Ch, 208, 124 A 658]. 
90 Fla. 625, 


106 S 418; Taylor v. Roberts, 84 Fla. 
654, 94 S 874; State v. Dillon, 82 Fla. 
276, 89 S 558, 22 ALR 227. 

Ga.—Transyivania Casualty Ins. 
ee v. Atlanta, 35 Ga. A, 681, 134 SE 
632. 

Ill.—Weksler v. Collins, 317 Ill. 132, 
147 NE 797. 

Iowa.—Star Transp. Co. v. Mason 
City, 195 Iowa 930, 192 NW 873; 
Huston vy. Des Moines, 176 Iowa 455, 
156 NW 883. 

Kan.—Decker v. Wichita, 109 Kan. 
796, 202 P 89; Desser v. Wichita, 96 


Kan. 820, 153 P 1194, LRA1916D 246. | 


La.—New Orleans v. LeBlanc, 139 
La. 113, 71 S 248, 

Md.—Swann vy. Baltimore, 132 Md. 
256, 103 A 441. i 

Mass.—Burgess v. Brockton, 235 
Mass. 95, 126 NE 456; Com, v. Slo- 
cum, 230 Mass, 180, 119 NE 687. 

Mich.—Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521. 

Minn.—Schultz v. Duluth, 163 
Minn, 65, 203 NW 449, 

Mo.—Ex p. Tarling, 241 SW 929. 

Nebr.—Omaha, etc., St. R. Co. v. 
Omaha, 208 NW 1238. 

N. J.—Irwin v. Atlantic City, 90 
N. J. L. 99, 100 A 565; West v. As- 
bury Park, 89 N. J. L. 402, 99 A 190; 
tek v. Union City, (Sup.) 134 A 


N. Y.—Peo. v. May, 98 Misc. 561, 
164 NYS 717. 


Oh.,—Perrysburg v. Ridgway, 108 
Oh. St. 245, 140 NE 595. 
Okl.—Ex p. Holt, 74 Okl. 226, 178 


P 260; McGuire v. Wilkerson, (Cr.) 
209 PB 445. 

Or.—Parker vy. Silverton, 109 Or. 
298, 220 P 139, 31 ALR 5893 Cummins 
Viis ones (OL Orit? 16 tbo Pil: 

Pa.—Wilkes-Barre Jitney Bus As- 
soc. v. Wilkes-Barre, 256 Pa. 462, 100 
A 954; Collins v. Public Serv. 
Commn., 84 Pa. Super. 58; Setzer v. 
Pottsville, 73 Pa. Super. 573 

Tenn.—Memphis' ~'St. “Ri "/Co.. _ ¥. 
Rapid Transit Co., 133 Tenn. 99, 179 
etna: LRA1916B 1143, AnnCas1917 

Tex.—Auto Transit Co. v. Ft. 
Worth, (Civ. A.) 182 SW 685; Greene 
v. San Antonio, (Civ. A.) 178 SW 6; 
Ex p. Polite, 97 Tex. Cr. 320, 260 SW 
1048; “Ex p. Stalleups, 87 Tex. Cr. 
208, 220 SW 547; Ex p. Bogle, 78 Tex. 
Crit, LOS Were: 

Va.—Long’s Baggage Transfer Co. 
v. Burford, 144 Va. 339, 132 SE 355. 

Wash.—State v. King County Su- 
per, Ct., 123 Wash. 116, 212>P 259; 
In re Sound. Transit Co., 119 Wash. 
684,.206 P 931; State v. Spokane, 109 
Wash, 360, 186 P 864; Allen v. Bel- 
lingham, 95 Washy "12.7163. Puss ey 
Cab, etec., Co. v. Hayden, 73 Wash. 

ills ne 472, LRAI1915F 726, eater 
1914D Toi 

W. Va.—Henderson v. Bluefield, 98 
W. Va. 640, 127 SE 492, 42 ALR 279; 
Ex p. Dickey, 76 W. Va. 576, 85 SE 
781, LRA1915F 840. 

Wis.—Park Hotel Co. v. Ketchum, 
nei Wis, 182, 199 NW 219, 33 ALR 

[a] Delegation of legislative 
power.—An ordinance regulating the 
use of streets by jitneys, based on 
the exercise of delegated power, is 


‘Inot void as an exercise of legislative 


‘liar and additional 


sm 


nicipality to license and regulate trades and busi- 
nesses,°? or to regulate the use of its streets by 
In the absence of a repeal or conflict, 
the power of the municipality may be exercised 
notwithstanding statutory regulations of the same 


the exercise ‘of such power incon- 


sistent with a statute regulating motor vehicles 


power reserved to the state. 
Dallas, (Tex. Civ. A.) 209 SW 209. 

[b] - Motive of city not affecting.— 
An ordinance regulating jitney 
busses cannot, where the municipal- 
ity is authorized to regulate such ve- 
hicles, be held invalid, as passed in 
the interests of the street railway 
system. Huston vy. Des Moines, 176 
Iowa 455, 156 NW 883. 

[c] Public safety.—(1) “The fact 
that the owners of jitneys derive a 
profit from their operation,,makes no 
difference in their legal status. Much 
of the traffic upon the city streets is 
a matter of profit, directly or indi- 
rectly to those engaged therein. The 
public highways are for the use of 
those engaged in commerce or indus- 
trial pursuits, no less than for 
pleasure cars. But, if, from the 
usual manner of operating certain 
vehicles, the public safety is endan- 
gered, the right and duty of special 
regulation is clear.” Jitney Bus As- 
soc, v. Wilkes-Barre, 256 Pa. 462, 468, 
100 A 954. (2) “The density and 
continuity of traffic upon the streets 
of large cities justify measures to 
safeguard the public from the pecu- 
dangers which 
arise out of the operation of motor 
vehicles in such cities.’””’ Weksler v. 
Collins, -317. D1) 132;°£38;- 14% NE 797. 

[d] Discretion of council.—A city 
council has a large discretion in con- 
trolling and. regulating the business 
of auto busses operating on the pub- 
lic streets. Dreyer v. Union City, 
(N. J. Sup.) 134 A 624. 

[e] Construction of statutory au- 
thority.—A statute granting power 
to a city to regulate motor vehicles 
carrying passengers for hire, on the 
plan followed by street railway com- 
panies, is applicable to a corporation 
operating motor busses carrying pas- 
sengers for hire. Star Transp. Co. v. 
Mason City, (lowa) 192 NW 873. 

69. Greene v. San Antonio, (Tex. 
Civ. A.) 178 SW 6. 

70. Taylor v. Roberts, 84 Fla. 654, 
94 S 874; Irwin v. Atlantic City, 90 
N. J. L. 99, 100 A565; Ex p. Denny, 
69) Tex Cr. 5 955129 SW bt tbe 
see cases supra note 68. 

71. Hazelton vy. Atlanta, 147 Ga. 
207, “93 "SEH +202: Irwin’ v. Atlantic 
City, 90 IN. J. 1.99; 100, A. 5 65%. Ine re 
Sound Transit Co., 119 Wash. 684, 206 
P 931; Allen v Bellingham, 95 Wash. 
12, 163 Pyesus 

[a] IWustration.—Under a charter 
empowering a city council to regu- 
late the use of its streets, the com- 
missioners of the city may impose 
such reasonable conditions upon the 
exercise of the right conferred on a 
jitney bus proprietor to use the 
streets as they deem expedient in the 
public interest, notwithstanding a 
statute requiring the owner of an 
auto or jitney bus to comply with 
certain legislative regulations, and 
to pay a specified tax to the city, 
where the statute shows no inten- 
tion to repeal the charter provision, 
but superadds requirements to the 
requirements of the city’s powers of 
regulation. Irwin y. Atlantic City, 
90 UN. J. a. 995. 100° “A=565, 

72. State v. Spokane, 109 Wash. 
360, 186 P 864;*Allen v. Bellingham) 
95 Wash, 12, 163 P 18; Ex p. Dickey, 
es Va. 576, 85 SE 781, LRAI915F 

{a] Ilustration—A statute, pro- 
hibiting municipal authorities from 
passing any ordinance which pro- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Gill v._ 


And 


silo, asheceichenigt aera 


-§§ 55-56] 


- Exclusive power. Where such power is given by 
the constitution or by statute, a municipal corpora- 
tion may have the exclusive right to make and 
enforce rules and regulations for motor vehicles 
used for public hire within the city limits; but 
except where the municipality has such power, the 
legislative control of such vehicles, either directly 
or through its designated administrative body, is 


superior to any conflicting action of the legislative. 


body of a municipality.“ 

Traffic to or through municipality.7> Under an 
authority to make and enforce regulations affecting 
motor vehicles which are used within the limits 
of the municipality for public hire, a municipal cor- 
poration has no power to make and enforce ordi- 
nances, rules, and regulations affecting motor vehi- 
cles which are used only for traffic within the city 
to points without and vice versa,’® or to and from 
points without the city limits but passing through 
the eity en route and which are not at anytime 
used for traffic between points within the ecity.77 So 
where the statute confers upon a state public serv- 
ice commission exclusive power to regulate public 
carriers engaged in transporting by motor vehicles 
passengers or property for hire over the publie 
highways of the state, not operating exclusively 
within the corporate limits of an incorporated city 
or town, cities or towns have as to such vehicles only 
the power to pass or enforce some purely regula- 
tory ordinance which in nowise conflicts or inter- 
feres with the regulation of the traffic by the public 
service commission,“® and where a motor bus is 


hibits any motor vehicle whose 
owner has complied with such stat-, 
ute “from the free use of the public 
highways,” does not prevent the 
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(S. D.) 207 NW 92 (holding that it is 
not necessary that the title of the 
statute name the board or tribunal 
which is to carry out its provisions). 


[42 C.J.] 643 


‘authorized to transport passengers for hire between 


certain cities by the public service commission, it 
cannot be compelled by one of such cities to receive 
or discharge its passengers outside of the corporate 
limits thereof.’? 

[§ 56] c. Public Board or Commission—(1) In 
General. The legislature after having provided for 
the regulation of public service motor vehicles may 
vest administrative details with regard thereto in 
a designated board or commission,®® but where such 
powers have been directly conferred by the state 
constitution, additional powers delegated by statute 
must be consistent with the powers so conferred. 
Such a statute is not invalid as violating a con- 
stitutional provision dividing the government into 
three codrdinate branches,®? nor as violating the 
fundamental law that legislative power shall not 
be delegated,** nor as conferring on the commission 
discretionary or arbitrary powers.’ Although there 
is contrary authority,®> a railroad board or public 
service commission not expressly given supervisory 
or regulatory power over public service motor ve- 
hicles has been held to have such power as to ve- 
hicles operating as common carriers, under its power 
to regulate common earriers or public utilities gen- 
erally.®® 

Particular powers. Within the limits of the pow- 
ers delegated to it, a board or commission may 
determine matters of detail;°? impose rules and reg- 
ulations ;8& supervise and regulate the holders of 
certificates or licenses to operate as motor vehicle 
carriers as to their routes,89 fares or rates to be 


mission discretionary or arbitrary 


powers, and is constitutional. In re 
James, (Vt.) 132 A 40. 
85. Shealy: v. Taylor, 128,.S; C. 


enactment of an ordinance regulating 
the business of operating. jitney 
busses, particularly in view of a 
proviso in such statute that nothing 
therein contained shall be construed 
as limiting the power of local au- 
thorities “to make, enforce and 
maintain ordinances. . governing 
traffic in addition to the provisions 
of this act affecting motor vehicles.” 


Allen v. Bellingham, 95 Wash. 12, 
163 P18. 
73. Pine Bluff v. Arkansas Trav- 


eler Bus Co., 171 Ark. 727, 285 SW 
875; Willis v. Ft. Smith, 121 Ark. 606, 
182 SW 275; Parker v. Silverton, 109 
Or; 298, .220--P 139, 31. ALR 589; 
Greene v. San Antonio, (Tex. Civ. A.) 
178 SW 6; State v. King County Su- 
per. Ct.,, 128; Wash.; 116; 212-P 259; 
In re Sound Transit Co., 119 Wash. 
684, 206 P 931, 


74, Dent v. Oregon City, 106 Or. 
122) 214° Bs 909; ) Collins’ vs; Publie 
Serv. Commn., 84 Pa. Super. 58; 


Vanderwerker v. Superior, 179 Wis. 
638, 192 NW 60. 


75. As to requiring license see in- 
fra § 107. s 
76. Argenta v. Keath, 130 Ark. 


334, 197 SW 686, LRA1918B 888. 

77. Argenta v. Keath, supra. 

7S Parker v. Silverton, 109 Or. 
298. 220 e139, 31 ALR 589; 


79. Parker v. Silverton, supra. 
80. U. S.—Lane v. Whitaker, 275 
Fed. 476. 


Cal.—Holmes vy. State R. Commn., 
197 Cal. 627, 242 P 486; Motor Tran- 
sit Co. v. State R. Commn., 189 Cal. 
573, 209-P 586. 

Ky.—Reo Bus ‘Lines Co. v. South- 
ern Bus Line Co., 209 Ky. 40, 272 SW 


8. 

Md.—Swann v. Baltimore, 132 Md. 
256, 103 A 441. 

_ Mont.—State vy. Johnson, 75 Mont. 
240, 248 P 1073. 

Okl.—Ex p. Sales, 108 Okl. 29, 233 
Piolse-) Hx, p. Tindall, 102,01, £92, 
229 P12 5 the 4 ; 

See Murphy v. Standard Oil Co., 


As to granting certificate of public 
convenience and necessity see infra 
§§ 108, 120. 


81. Ex p. Tindall, 102 Okl. 192, 229 
P2125, 
[a] Statute held valid.mWhere 


the constitution specifically confers 
upon the corporation commission au- 
thority to supervise, regulate, and 
control ‘“‘public service corporations,” 
and specifically provides that the 
commission may be vested with such 
additional powers and charged with 
such other duties as may be pre- 
scribed by law, an act, the purposes 
of which are to supervise, regulate, 
and control the operation of motor 
vehicles doing a transportation busi- 
ness over the public highways for 
compensation and profit, and to vest 
the corporation commission with au- 
thority to enforce the provisions of 
such act, does not violate the provi- 
sion or the spirit of the constitution, 
if such act confers no powers sub- 
stantially different from those spe- 
cifically conferred by the constitu- 
tion itself. Hx p. Sales, 108 Okl. 29, 
233 P 186; Ex p.. Tindall, 102 Okl. 
192,229) P) 125. 

82. State v. Johnson, 75 Mont. 240, 
243.P 10738; Ex p. Tindall, 102 Okl, 
1925 2:29. P2125. 

8S. State v. Johnson, 75 Mont, 240, 
243 P 1078. 

84. Holmes v. State R. Commn., 
197 Cal. 627, 242 P 486; In re James, 
(Vt.) 132 A 40. But see New Or- 
leans v. Badie, 146 La. 550, 83 S 
826 (hoiding that an ordinance giv- 
ing unregulated discretion to a pub- 
lic board or commission as to whom 
taxicab permits shall be granted is 
unconstitutional, as permitting the 
power to be exercised in an arbitrary 
and discretionary manner), 

{a] Illustration.—A statute grant- 
ing the public service commission 
power to regulate the operation of 
motor vehicles for hire, in accord= 
ance with the general good of the 
state, does not confer. on the com- 


3865, 122 SE 491. 

86. U. S.—Terminal Taxicab Co. 
v. Kutz, 241 U. S. 252, 86 SCt 583, 60 
L, ed. 984, AnnCas1916D 765. 

Ark.—Hester Vv. Arkansas RS 
Commn., 287 SW 763; Mason vy. In- 
tercity Terminal R. Co., 158 Ark. 542, 
251 SW 10. 

Cal.—Western Assoc. of Short Line 
R. Cos. v. California R: Commn., 173 
Cal. 802, 162 P 391, 1 ALR 1455, 

N. J.—Public Utility Comrs. ‘v. 
Sheldon, 95 N. J. Eq. 408, 124 A 65. 

Okl.—Ex p. Sales, 108 Okl. 29, 233 
P 186; Ex p. Tindall, 102 Okl. 192, 
229 P:125, 

Pa.—Scranton R. Co. v. Fiorucci, 

«66 Pa, Super. 475. 
__{a] Jitney as public utility.—A 
jitney, the route of which in whole 
or in part parallels upon the same 
street the line of any street railway 
or traction railway, is a public util- 
ity and subject to the supervision, 
regulation, and control of the board 
of public utility commissioners, 
Public Utility Comrs. v. Sheldon, 95 
N. J. Eq. 408, 124 A 65. ; 


87. State -v. Johnson, 75 Mont. 
240, 243 P1078. 
88. State v. Johnson, supra; In- 


terstate Transit Co..v. Derr, 71 Mont. 
222, 228 P 624; New York Cent. R: 
Co. v. Public Utilities Commn., 115 
Oh, St. 493, 154 NE 797; Gilmer v. 
eee Utilities Commn., (Utah) 247 

Validity of regulations of public 
service motor vehicles generally see 
‘infra § 62. 

89. Vanderwerker v. Superior, 179 
Wis. 638, 192 NW 60. , 
_ [a]. Im Wisconsin (1) under St. 
(1921) §§ 1797-62 to 1797-68, inclu- 
sive, (formerly Jitney~ L): [1915] 
e 546) the railroad commission as- 
‘sumed jurisdiction over street trans- 
portation 'by motor vehicles similar 
to that afforded by street railways, 
and all questions as to what shall be 
the general routes and the territory; 
the character ofthe service, and the 
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charged,°° the speed to be maintained,®! schedules 
of operation,®? the service afforded,®* and the con- 
venience and safety of passengers and the public;%* 
and has power to amend or revoke any certificate 
granted by it.2> The legislature may confer upon 
the commission power to determine whether or not 
the character of public transportation service con- 
stitutes such service a public utility service and 
such carrier a common earrier.°® 

[§ 57] (2) Operation within Municipalities. Un- 
der these regulations the railroad or public service 
commission usually exercises regulatory power or 
jurisdiction over motor vehicle carriers or trans- 
portation companies operating along routes which 
are not exclusively within the limits of a munici- 
pality,®”7 and has exclusive jurisdiction as to routes 
or parts of routes outside of municipalities.°* Un- 
der some regulations the commission’s jurisdiction 
also extends to routes or parts of routes within a 
municipality,°® even where the operation of such 
vehicles is entirely within the limits of a munici- 
pality,! and its findings or orders are beyond mu- 
nicipal interference or restriction.? But the opera- 
tion of such vehicles within municipal limits is 
subject to reasonable police regulations by the mu- 
nicipality, provided they are not inconsistent with 
the commission’s regulations,? and in accordance 
hours of operation, all regardless of 
any other service being then fur- 
nished, are by such law vested for 
determination in the railroad com-|v. Public 
mission, subject to judicial review in| 152 NE 25; 
the same manner as are its other or- 
ders. Vanderwerker v. Superior, 179|618, 150 NE 81. 
Wis. 638, 192 NW 60. (2) Im an|_ 99. 


earlier case, however, it was held, as ee (Cos: 
the statute required, motor vehicle 
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Line R. Cos. v. Hackett, (Cal.) P. U. 


98. Coney Island Motor Bus Corp.| v. 
Utilities Commn., 
Cincinnati Tract. Co. v. 
Public Utilities Commn., 113 Oh. St. [a] 


Western Assoc. of Short Line 
v. State R. Commn., 173 
Cal. 802, 162 P 391, 1 ALR 1455. 


Chee 
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with this rule, where a motor vehicle carrier is au- 
thorized by the public service commission to trans- 
port passengers for hire between two incorporated 
cities, he has the right to receive and discharge 
passengers upon the public streets of one of the 
cities, and the municipality cannot prevent or pro- 
hibit its Under other regulations the commission 
has no jurisdiction over motor transportation which 
is exclusively within the territorial limits of a mu- 
nicipal corporation or of contiguous municipali- 
ties,> and in case the operation. of such vehicles 
is under a certificate of convenience and necessity. 
the consent of the municipality must be obtained 
as to operation wholly within the municipal limits.® 
[§ 58] (3) Hearings and Reviews.? The legisla- 
ture may also confer upon the commission power 
to hear and determine complaints against a motor 
transportation company, in respect of its violations 
of a public service law or regulation,® but this does 
not give the commission power to hear all complaints 
affecting the company as a public utility,® as the 
commission’s jurisdiction in this respect is limited 
to hearing and determining only such complaints 
as are germane to the subject of the regulation and 
control of the company as a public utility;?° and 
although the commission is not empowered to en- 
force private contracts between individuals,"! the 
ALR 589; Dent v. Oregon City, 106 
Or 122,, 214° P9095 -Scranton Rs Cos 
Bisignani, 66 Pa. Super. 478; 
Scranton R. Co. v. Fiorucci, 66 Pa. 
Super, 475. 
Regulation held conflicting.— 
Where a motor vehicle carrier oper- 
ates between two cities under a per- 


mit issued by the public service 
corporation and pays a license fee 


(Oh.) 


And 


carriers to obtain a certificate from 
the railroad commission, but did not 
expressly authorize the commission to 
exercise any supervision after issu- 
ing the certificate, that the commis- 
sion had no supervisory power as to 
routes or service, especially where 
the legislature rejected provisions 
giving such power, and no penalty 
was imposed for violating new or 
amended orders of the commission. 
Monroe v. State R. Cemmn., 170 Wis. 
180, 174 NW 450. 

Regulations as to routes generally 
see infra § 64. 

90. See infra § 70. 

91. Modeste vy. Public Utilities 
Commn., 97 Conn. 453, 117 A 494. 

Speed regulations generally see 
supra §§ 35-43. 

-92. Modeste v. Public Utilities 
Commn., 97 Conn. 453, 117 A 494. 

Regulations as to schedules gener- 
ally see infra § 68. 

93. See infra § 68. 

94. Modeste v. Public Utilities 
Commn., 97 Conn. 453, 117 A 494, 

95. Modeste v. Public Utilities 
Commn., supra. 

Revocation of certificates generally 
see infra §§ 146, 147. 

96. Craig Vv. Public 
Commn., 115 Oh. St. 512, 


5. 
97. Western Assoc. of Short Line 


Utilities 
154 NE 


P 139, 31 ALR 589. ’ 

{a] Under power to regulate 
“other transportation companies” a 
railroad commission has regulatory 
powers over companies transporting 


freight or passengers for hire on the. 


public highways by means of motor 
trucks or automobile stages, along 
routes not exclusively within the 
limits of a municipality. Western 
Assoc. of Short Line R. Cos. vy. State 
R. Commn., 173 Cal. 802, 162 P 391, 
1 ALR 1455; Western Assoc. of Short 


see cases supra note 80. 

1. Lane v. Whitaker, 275 Fed. 476 
(Connecticut); State v. Darazzo, 97 
Conn. 728, 118 A 81; Scranton R. Co. 
v. Fiorucci, 66 Pa. Super. 475; Van- 
derwerker v. Superior, 179 Wis. 638, 
192 NW 60. 


{a] Thus, a statute which pro- 
vides that “the term ‘Common Car- 
rier’... includes any and all com- 


mon carriers whether corporations or 
persons engaged for profit in the 
conveyance of passengers or prop- 
erty or both between points within 
this commonwealth,’’ gives the pub- 
lic service commission jurisdiction 
over persons operating “jitney bus” 
service entirely within the limits of 
one municipality. Scranton R. Co. v. 
Fiorucci, 66 Pa. Super. 475, 476. To 
same effect Scranton R. Co. v. Mason, 
66 Pa. Super. 478; Scranton R. Co. 
v. Gracy, 66 Pa. Super. 478; Scranton 
Co. v. Bisignani, 66 Pa, Super. 

[b] Im New York, prior to 1913, a 
line was not deemed to be a 
“common carrier’ within the mean- 
ing of the Public Service Commis- 
sions Law except -when operated -in 
New York City (see Transp. Corp. 
L. §§ 20, 24). But L. (1918) ec 495 
§ 25 was added to such Transporta- 
tion Corporations Law making a bus 
line, which was operated upon and 
along certain state highways of the 
cities of Buffalo and Rochester, a 
common carrier subject to the juris- 
diction of the public service commis- 
sion. L. (1915) ec 667 amended sec- 
tion 25 so as to make it applicable 
to a bus line operating in any city. 
Dobosen vy. Mescall, 205 App. Div. 265, 
199 NYS 800. ’ 

2. Vanderwerker v. Superior, 179 
Wis. 638, 192 NW 60. 

3. Coney Island Motor Bus Corp. 
v. Public Utilities Commn., (Oh.) 
152 NE 25; Nelsonville v. Ramsey, 
113 Oh. St. 217, 148 NE 694; Parker 
v. Silverton, 109 Or. 298, 220 P 139, 31 
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required by statute, which is in lieu 
of any license fee imposed by the mu- 
nicipality except for regulation only, 
a license fee of three hundred dol- 
lars imposed by ordinance for re- 
ceiving and discharging passengers 
on the streets is not regulatory, but 
is a tax and in conflict with a stat- 
ute which confers on the public serv- 
ice corporation the right to regulate 
motor vehicles for hire which do not 
operate exclusively within the cor- 
porate limits of any city, and is 
therefore void. Parker v. Silverton, 
109 Or. 298, 220°P 139, 31 ALR 589. 

Municipal regulations generally see 
Supra § 55. 

4. Parker v. Silverton, 109 Or. 298, 
220 P 139, 31 ALR 589. 

5. Red Star Motor Drivers’ Assoc. 
v. Michigan Public Utilities Commn., 
235 Mich. 85, 209 NW 146; Cincin- 
nati Tract. Co. v. Public Utilities 
Commn., 113 Oh. St. 618, 150 NE 81; 
Parker v. Silverton, 109 Or, 298, 220 
P' 139, 31 ALR 589. 

6. Coney Island_Motor Bus Corp. 
v. Public Utilities Commn., (Oh.) 152 
NE 25. 

Duty to obtain permission to oper- 
ate see infra § 105. 

7. Complaints before commission 
as to operation without certificate of 
public convenience and necessity see 
infra § 131% 

8. Motor Transit Co. v. State R. 
Commn., 189 Cal. 573, 209 P 586, 589. 

9. Motor Transit Co. vy. State 
R. Commn., supra. 

10. Motor Transit Co. v. State R. 
Commn., supra. 

“The measure of the jurisdiction of 
the Commission is to be found in a 
consideration of the power granted, 
which must be read and construed 
with relation to and in conjunction 
with the context and purpose of the 
statute in its entirety.” Motor Tran- 
sit Co. v. State R. Commn., supra. 

11. Motor Transit Co. v. State R. 
Commn., supra. , 
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fact that an order by it to compel a motor trans- 
portation company to perform its duties to the 
public incidentally requires the doing of an act 
which carries out the terms of a private contract 
does not divest it of jurisdiction.'? 

Effect of findings or orders; review. The findings 
or orders of such a commission are prima facie 
just, reasonable, and correct,® but are subject to 
judicial review;'* and this is true, even though the 
statute delegating the powers to the commission 
does not specifically provide for a review, where 
such delegation is merely of additional powers of 
the same nature and character as those specifically 
conferred by constitutional provision, which cre- 
ated'the commission and provides for an appeal.1® 
Such a finding is also subject to review, although 
the statute provides that it shall be final, where 
the fact in question is one which is essential to 
the jurisdiction of the commission.t® Such review 
eannot extend beyond the inquiry as to whether or 
not there is some substantial evidence to support 
the finding;!7 and if there is evidence reasonably 
tending to support the order of the commission, in 
view of the prima facie presumption of its reason- 
ableness and correctness, which has not been over- 
come by other evidence, the order of the commission 
should be affirmed.*’ 

[§ 59] d. Vehicles in Interstate Commerce.1® In 
so far as the operation of public service motor ve- 
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hicles is interstate commerce, such operation admits 
of and requires uniform regulation, and is exclu- 
sively within the power of congress, and the fact 
that congress does not act does not warrant a regu- 
lation thereof by a state;2° and general statutory or 
municipal regulations of such vehicles do not apply 
to motor transportation companies or individuals 
to the extent that such application involves a direct 
burden upon interstate commerce.*! But in the ab- 
sence of federal legislation upon the subject, and 
to the extent that interstate commerce is only in- 
cidentally and indirectly involved, motor vehicles 
moving in interstate commerce are subject to such 
state regulations as are reasonably necessary for 
public safety and order, in respect of the operation 
of such vehicles upon the state highways,”? unless 
the language of the particular regulation indicates 
that it was not intended to apply to such vehicles.”* 

This is but an exercise of the police power uni- 
formly recognized as belonging to the states and 
essential to ‘the preservation of the health, safety, 
and comfort of their citizens;?4 and it does not 
constitute a direct: and material burden on tnter- 
state commerce.2> The reasonableness of the state’s 

action, however, is always subject to inquiry in so 
far as it affects interstate commerce,?* and in that 


regard it is likewise subordinate to regulations by 


congress of the same matter.27 The state board of 
railroad or public service commissioners has the 


12. Motor Transit Co. v. State R. 
Commn., supra. 

13. Chicago, ete, R. Co. v. State, 
(Ok1.) 251'P 1044. 

On proceedings for certificate of 
convenience and necessity see infra 


§ 130. ’ 
14. Holmes vy. State R. Commn., 
“197 Cal. 627, 242 P 486; Chicago Mo- 


tor Bus Co. v. Chicago Stage Co., 287 
Ill. 320, 122 NE 477; Chicago, etc., mn, 
Co; vs State; (Oki.) 251 PRP 1044; 
Vanderwerker v. Superior, 179 Wis. 
638, 192 NW 60. 

Review of proceedings as to grant- 
ing a certificate of public convenience 
and necessity see infra § 130. 

15. Ex p. Sales, 108 Okl. 29, 233 
P 186; Ex p. Tindall, 102 Okl. 192, 
229 P 125. 

{a] hus, where the statute is no 
more nor less than the granting of 
additional powers authorized by the 
constitutional provision creating the 
commission, the right of appeal pro- 
vided for in the constitution auto- 
matically vests in any party ag- 
grieved by an order of the commis- 
sion, whether the act itself provides 
for an appeal or not, and the reason- 
ableness of any order of the commis- 
sion thereby becomes subject to re- 
view, and the act itself is not void 
because of its failure to provide for 


appeal. Ex p. Sales, 108 Okl. 29, 233 
P.186;, Ex \p.. Tindall, 102° Okl., 192, 
229 P 125. 


16. Holmes v. State R. Commn., 
197 Cal. 627, 242 P 486. 

17. Holmes v. State R. Commn.,, 
supra; Chicago Motor Bus Co. v. Chi- 
cago Stage Co., 287 Ill. 320, 122 NE 


477 
Sufficiency of 


[a] evidence. — 
Where the statute gives the commis- 
sion jurisdiction over a motor vehicle 
transportation company operating 
between fixed termini or over a regu- 
lar route, it is not necessary that 
the evidence shall sustain both the 
findings of the commission, namely, 
that petitioners were operating be- 
tween fixed termini and that they 
were operating over a regular route, 
since, the statute being in the dis- 
junctive, it is sufficient in this con- 
nection to sustain the jurisdiction of 
the commission if there was _ sub- 
stantial evidence to support either 
of these findings. Holmes vy. State 


Ss bo 


R. Commn., 197 Cal. 627, 242 P 486. 
18. Chicago, etc., R. Co. v. State, 

(Okl.) 251 P 1044; Diehl v. Public 

Serv. Commn., 69 Pa. Super. 419. 

19. License or certificate regula- 
tions as affecting interstate coms 
merce see infra § 136. 
Transportation as subject of regu- 
ah generally see Commerce §§ 22- 


20. Interstate Transit Co. v. Derr, 
71. Mont, 222, 228 P 624; Newport 
Since Corp. v. Oakley, (R. I.) 129 
A 613 


[a] The Interstate Commerce Act 
(U. S. Comp. St. § 8563 et seq) does 
not assume to regulate interstate 
commerce by motor vehicles, al- 
though congress has the right to 
occupy this field. Interstate Transit 
Co, v. Derr, 71° Mont. 222, 228 P 624; 
21. U. S.—Michigan Public Utili- 
ties Commn. v. Duke, 266 U. S. 570, 45 
SCt 191, 69 L. ed. 445, 36 ALR 1105. 
Mass.—Com. v. O'Neil, 233 Mass. 
535, 124 NE 482. 
Mont.—tInterstate Transit Co, 
Derr, 71 Mont. 222, 228 P 624. 
Oh.—Cannon Ball Transp. Co. 


Vv. 


v. 
St. 


Public Utilities Commn,, 113 Oh. 
565, 146 NE 713. 
Wash.—Northern Pac. R. Co. 
ake angen 123 Wash. 579, 218 ~ 
oa. U. S.—Buck v. Kuykendall, 


267 U.S, 307, 45 SCt 324, 69 L. ed. 
623, 38 ALR 286 [rev 295 Fed. 197]; 
Michigan Public Utilities Commn, v. 
Duke, 266 U. S. 570, 45 SCt 191, 69 
L. ed. 445, 36 ALR 1105; Hendrick 
v. Maryland, 235 U. S. 610, 35 SCt 
140, 59 L. ed. 385; Liberty Highway 
Co. v. Michigan Public Utilities 
Commn., 294 Fed. 703. 

Mont.—Interstate Transit Co. 
Derr, 71 Mont. 222, 228 P 624. 
Oh.—Cannon Ball Transp. Co. v. 
Public Utilities Commn., 113 Oh, St. 
565, 146 NE 713. 

Okl. —Avery v. Interstate Grocery 
Co., 118 Okl. 268, 248 P 340. 

R. I.—Newport Electric Corp. v. 
Oakley, 129 A 613. 
Wash.—State v. Department of 
Public Works, 123 Wash. 705, 213 P 
31; Northern Pac. R. Co. v. Schoen- 
feldt, 123 Wash. 579, 213 P 26 

[a] Illustrations.—(1) A statu- 
tory provision authorizing the public 
utilities commission to specify the 


Vv. 


routes of motor vehicles engaged in 
interstate commerce, the number of 
passengers, and the service rendered, 
under the regulations which are not 
prohibited by the federal constitution 
giving congress the exclusive power 
to regulate interstate commerce, if 
the power so given the commission 
is exercised for public safety and or- 
der and conservation of the high- 
ways, without unreasonably restrain- 
ing interstate commerce, states uni- 
form regulation, reasonably neces- 
sary for Such purposes, is within the 
state’s police powers, and is enforce- 
able, at least against those engaged 
in interstate as well as intra-state 
commerce, Newport Electric Corp. 
vi ‘Oakley, (GR: 21) 129° 2As 613.9 n@2) « 
The enforcement of an auto transpor- 
tation statute regulating motor ve- 
hicles for hire, against persons carry- 
ing passengers for hire from a point 
in the state to points in another state, 
is not an unlawful restriction upon 
interstate commerce in violation of 
the federal constitution since it is 
competent under the police power, in 
the absence of national legislation, 
for a state to make regulations for 
good order and public safety, and 
since the act is not a prohibition of, 
or a direct burden on, interstate oie 
merce. Northern Pac. R. Co. 
Schoenfeldt, 123 Wash. 579, 213 P 26. 
Regulation of public highways as 


affecting commerce generally see 
Commerce § 82. 
23. Newport Electric Corp 


Oakley, (R. I.) 129 A 618, 615; rose 
ern Pac. R. Co. v. Schoenfeldt, 123 
Wash. 579, 213 P 26. 

[a] Prospective d6peration of pro- 
vision.—A provision that the Auto 
Transportation Act shall not apply to 
commerce among the several states 
except so far as it may be permitted 
under the constitution and acts of 
congress is prospective only, in view 
of a possible future assertion of the 
right to regulate or control by con- 
gress. Northern \;PacxaiRay Co. tv. 
Schoenfeldt, 123 Wash. 579, 213 P 26. 


24, Hendrick Vv. Maryland, 235 U. 
S. 610, 35 SCt 140, 59 L. ed. 385. 

25. Hendrick v. Maryland, supra. 

26. Hendrick v. Maryland, supra. 

27. Hendrick v. Maryland, supra; 
Interstate Transit. Co. v. Derr, 71 


Mont. 222, 228 P 624. 
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power to carry such regulations into effect, pro- 
vided its acts in that regard are not arbitrary or 
capricious,”® and such power does not authorize the 
commission to exclude motor transportation compa- 
nies from operating in interstate traffie upon the 


highways of the state.?? 


{§ 60] 3. Persons or Vehicles Subject®°°—a. In 
General. Although a private carrier by motor ve- 
hicle is subject to statutory or municipal regula- 
tion,*+ regulations of the character under considera- 
tion generally apply only to motor vehicles which 
are being operated as public utilities or common 
carriers,>? and whether in a given case such a ve- 
hicle is being so operated depends upon the public 
character of the business or service rendered, which 
makes its regulation a matter of public consequence 
and concern because it affects the whole commu- 
In accordance with the definition of ‘‘eom- 
mon ecarrier’’ generally,** such regulations usually 
govern and control, either directly or through the 


nity.°8 


28. Interstate Transit Co. v. Derr, 
supra. 
29. Cannon Ball Transp. Co. -v. 


Public Utilities Commn., 113 Oh. St. 
565, 149 NE 713. 

Power of supervising officers gen- 
erally see supra § 56. 

30. As affected by license and cer- 
tificate regulations see infra §§ 83- 
85, 133-141. 

Vehicles moving in interstate com- 
merce see supra § 59. 

S31. See infra § 61. 

32. Terminal Taxicab Co. v. Kutz, 
MIAAMWMMS esa; oO Mo Ctiy bss, 6 0IguaTed: 
984, AnnCas1916D 765; Austin Bros. 
Transfer Co. v. Bloom, 816 D1. 543%; 
147 NE 387. And see cases infra 
note 36. 

33. Austin Bros. Transfer Co. v. 

loom, 316 Ill. 435, 147 NE 387. And 
see cases infra notes 36-38. 

34. See Carriers §§ 9, 1033. 

35. See supra § 56. 

36. U. S.—Terminal Taxicab Co. 
v. Kutz, 241 U. S. 252, 36 SCt 583, 60 
L. ed. 984, AnnCas1916D 765, 

Ill.—Austin Bros. Transfer Co. v. 
Bloom, 316 Ill. 485, 147 NE 387. 

Ind.—Frick v. Gary, 192 Ind. 176, 
135 NE 346. 

Md.—West v. Western Maryland 


Dairy, 135 A 136; Goldsworthy v. 
Public Serv. Commn., 141 Md. 674, 
119 A 693. 

N. Y.—Brooklyn City ‘R. Co. v. 


Whalen, 111 Misc. 348, 181 NYS 208 
{aff 91 App. Div. 737, 182 NYS 283 
(aff 229 N. Y. 570 mem, 128 NE 215)]. 

Oh.—Craig v. Public Utilities 
Commn., 115 Oh. St. 512, 154 NE 795; 
New York Cent. R.,Co. v. Publie 
Utilities Commn., 115 Oh. St. 493, 154 
NE 797. 

Okl.—Ex p. Sales, 108 Okl. 29, 233 
P 186; Ex p. Tindall, 102 Okl. 192, 229 
125. 

S. D.—Murphy v. Standard Oil Co., 
207 NW 92. 

Utah.—Public Utilities Commn., v. 
Garviloch, 54 Utah 406, 181 P 272. 

Wash.—State v. Department of 
Public Works, 127 Wash. 121, 219 P 
878; Cushing v. White, 101 Wash. 
172, 172 P 229, LRA1918F 463. 

[a] Illustration.—One who oper- 
ates an automobile between a fac- 
tory and a city, over a hard road, 
for hire, indiscriminately receiving 
passengers and discharging them at 
all points along the route, operates 
his motor car as a public utility. 
Austin Bros. Transfer Co. v. Bloom, 
316 Ili. 435, 147 NE 387. 

[b] Freight or passengers.—Stat- 
utes relating to public motor trans- 
portation service upon the highways 
of the state, and conferring juris- 
diction upon the public utilities com- 
mission to regulate the same, have 
equal application to both passenger 
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action of the public service board or commission,*® 
every person, natural or artificial, who engages in 
the business of public motor vehicle transportation, 
for hire, along a public street or highway, and who. 
holds himself out as ready and willing to accept 


and carry passéngers or property, for all who may 


tion.*? 


and. freight transportation. New 
York Cent. R. Co. v. Public Utilities 
Commn., 115 Oh. St, 498, 154 NE 
797 

[e] “Public service enterprise.”— 
The operation of motor vehicles for 
the purpose of carrying passengers 
and freight for hire and profit over 
the public highways as a transpor- 
tation roadbed is a “‘public service 
enterprise,’ within a constitutional 
definition of such an enterprise, and, 
as such, subject to regulation and 
control by the state. Ex p. Sales, 
108 Okl. 29, 233 P 186; Ex p. Tindall, 
102 Okl. 192, 229 P 125. 

{d] A carrier engaged in the au- 
tomcbile rent business, who owns and 
operates a motor-propelled vehicle 
for hire, either at a charge of so 
much per trip or so much per hour, 
who has a fixed stand or place where 
his car is available to prospective 
customers during many hours of the 
day and night, and who transports 
passengers from place to place, al- 
though he has no fixed schedule of 
charges and does not operate over 
definite routes, and does not on all 
occasions load his car to its full 
capacity, and reserves the right to 
refuse to transport passengers 
whether his vehicle is engaged or not, 
is a “common carrier’ within a stat- 
ute regulating common carriers of 
passengers on public streets, roads, 
and highways. Cushing v. White, 101 
Wash, 172, 172 P 229, LRA1918F 463. 

Le] Not operating on scheduled 
route.—A person who operates an 
automobile for hire carrying pas- 
sengers over no designated route, but 
allowing them to select the destina- 
tion, is operating a “public utility,” 
and so falls within the jurisdiction 
of the public utilities commission. 
Public Utilities Commn. v. Garviloch, 
54 Utah 406, 181 P 272. 

37. Terminal Taxicab Co. v. Kutz, 
241 U.S.) 262, 36° SCt 583, 60° ed. 
984, AnnCas1916D 765; Austin Bros, 
Transfer Co. v. Bloom, 316 Ill. 435, 
147 NE 3887; Donnelly v. Philadelphia, 
etc., R. Co., 538 Pa. Super. 78; State v. 
Seattle Taxicab, etc., Co., 90 Wash. 
416, 156 P 8387. 

[a] Operating from garage.—That 
part of a taxicab company’s business 
which consists in furnishing auto- 
mobiles from its central garage on 
‘individual orders, generally by tele- 
phone, cannot be regarded as a pub- 
lic utility, and the rates charged 
for such service 
open toe inquiry by the public utilities 
commission. Terminal Taxicab Co. 
v. Kutz, 241° U. S. 252,36 SCt' 583, 60 
L. ed. 984, AnnCas1916D 765. 

Taxicab as common carrier gener- 
ally see Carriers § 1034: 

38. U. S.—Nolen vy: Riechman, 225 


are therefore not’ 


apply, so long as there is room in his vehicle;*° and 
accordingly such regulations usually apply to the 
proprietors or operators of taxicabs®? or of jitney © 
busses,*® regardless of whether they operate in cities 
or from town to town or from city to city.*? 
though a person operates a motor vehicle in pur- 
suance of special contracts for its use*? or in the 
prosecution of his own business, if he also operates 
it as a public utility, to the extent of such operation 
he is subject to regulation as a common carrier.*! 
A motor vehicle company which in fact acts as a 
public service corporation, although its charter does 
not authorize it to do so, may be subject to regula- 


Even 


Fed. 812. 

Ill.—Austin Bros. Transfer Co. v. 
Bloom, 316 Ill. 435, 147 NE 387. 

Iowa.—Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 

Kan.—Desser v. Wichita, 96 Kan. 
820, 153 P 1194, LRA1916D 246. 

N. H.—State v. Downes, 79 N. H. 
505, 112 A 246. 

N.. J.—Public Utility Comrs. v. 
Sheldon, 95 N. J. Eq. 408, 124 A 
65 


* 


N. Y.—Public Serv. Commn. Second - 


Dist. v. Booth, 170 App: Div. 590, 156 
NYS 140. 
Tenn.—Memphis St. R. Co. v. Rapid 


Transit Co., 133 Tenn. 99, 179 SW 
eae LRA1916B 1148, AnnCas1917C 
1045. 


Wash.—State v. Ferry Line Auto 
Bus Co., 93 Wash. 614, 161 P 467, 

W. Va.—Smith v. Nunnelly, P. U. 
a gagen Re anion adi fs 

[a] A jitney line which contracts 
to carry passengers between a ferry 
landing. and a designated locality is 
a common carrier subject to regula- 
tion as such, where it must carry 
all persons up to the limit of its 
capacity who present themselves for 
carriage at the ferry landing, and 
all those who present themselves for 
carriage at any convenient point in 
its route for carriage to the ferry 
landing. State v. Ferry Line Auto 
Bus Co., 93 Wash. 614, 161 P 467. 

Jitney as common carrier generally 
see Carriers § 1034. 

39. Austin Bros, Transfer Co. v. 
Bloom, 316 Ill. 435, 147 NE 887. : 

40. See infra § 61. 

41. Austin Bros. Transfer Co. vy. 
Bloom, supra; Craig v. Public Utili- 
poe Commn., 115 Oh. St. 512, 154 NE 

[a] Tlustration.—Where an owner 
of trucks employs them partly in 
the prosecution of his own business 
and partly in hauling goods and mer- 
chandise for the public for hire, there 
is a partial dedication of such prop- 
erty to the public service, and, to the 
extent of such dedication and such 
use, the hauler is a “common car- 
rier.” Craig v. Public Utilities 
Commn., 115 Oh. St. 512, 154 NE 795. 

42. Terminal Taxicab Coley, Kutz 
241 U. S. 252, 36 SCt 583,60 LL. ‘ed. 
984, AnnCas1916D 765 [mod 43 App. 
CDC) L201. 

Rule applied.—(1) Where a 
company is authorized by its charter 
to carry passengers and goods by 
motor vehicle, but not to exercise 
any of the power of a public service 
corporation, the important thing is 
what it does and not what its charter 
says; and where such company en- 
gaged in the business of carrying 
passengers and property for hire, in- 
cluding the carrying of passengers to 


For later cases, developments and changes in the law see cumulative Annotations, same titlé, page and note number, 
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Existing operators. 


adopted.*® 


Limitations. Some regulations, 


only to a particular class or classes of publie service 
motor vehicles; and therefore do not apply to motor 
vehicles or operators who do not come within the 
regulation.*4 


terms of the particular 
some regulations, a motor vehicle, 


not. within the requirements as to the display of 
publie service registration number plates*® and the 
maintenance of interior lights,*® unless it is used for 
soliciting, receiving, and carrying passengers ;47 and. 
solicitation of patronage within this rule does not 
mean personal persuasion or earnest entreaty or 
importuning,*® but it may be practiced by other 
means than words, and there may be no resort what- 


soever to the use of the voice,*® as 


and from railroad terminals and ho- 
tels under private contracts, and also 
does a garage business, it is a com- 
mon carrier as to its terminal and 
hotel business so as to be subject 
to the jurisdiction of a public utili- 
ties commission, but not as to its 
garage business. Terminal Taxicab 
Co. v. Kutz, 241 U.S. 252; 36 SCt 583, 
60 L. ed. 984, AnnCasi916D 765 [mod 
43 App. (D. C.) 120]. (2) Such a 
company, only as to its terminal and 
hotel business, may be required to 
furnish information properly re- 
quired by the commission; and where 
the order of the commission is broad 
enough to require such information 
as to all of its business, the order 
may be modified so as not to include 
information as to the garage busi- 
ness. Terminal Taxicab Co. v. Kutz, 
supra, 

43. Gilmer v. Public 
Commn., (Utah) 247 P 284. 

[a] No property right.—The fact 
that an individual operated a stage 
line before the statute was adopted 
does not give him a property right 
which he can transfer without being 
controlled by the act. Gilmer v. 


Utilities 


eae Utilities Commn., (Utah) 247 
P 284, 
{[b] In Ontario a by-law of city 


police commissioners, placing further 
restrictions on the operation of auto- 
mobiles for hire within the city, will 
not be effective to control an un- 
qualified and unrevoked license al- 
ready held by an operator. Reg. v. 
Aitcheson, 9 OntWN 65, 25 CanCrCas 
36 


44. State v. Shiffrin, 92 Conn. 583, 
103 A 899; State v. Downes, 79 N. H. 
505, 112 A 246; State v. McLemore, 
(Tenn.) 290 SW 386. 

{a] Tlustrations.—(1) 
the caption of the statute is broad 
enough to cover all motor vehicles 
for hire, where the language of the 
statute is limited to the operation of 
motor vehicles between fixed ter- 
mini, it is inapplicable to automobiles 
not operating between fixed termini 
or over any regular route. State v. 
McLemore, (Tenn.) 290 SW 386. (2) 
Where the statute provides that 
every person operating a motor ve- 
hicle upon the public street, except a 
street car, in the business of trans- 
porting passengers for hire, and re- 
eeiving and discharging passengers 
along a regular route, is a common 
carrier, one operating a motor vehicle 
in such business but receiving and 
discharging passengers only at the 
termini of the route is not a common 
earrier, nor liable for a violation of 
the regulations of the act relating 
thereto, the reference to street cars 
showing that the legislature intended 
to regulate motor vehicles conduct- 
ing substantially the same business, 
one distinguishing characteristic of 

which is the frequent stopping to 
take on or discharge passengers along 


Although 


It has been held that these 
regulations apply to a person who was operating his 
public service vehicle before the regulations were 


MOTOR VEHICLES 


as that term is 


[§ 61] b. Private Carriers.°+ 

to impose regulations upon private carriers by motor 

«vehicle when using the public highways for the 
transaction of their business,®°? and it has been held 

that a municipality’s power of regulation extends 

to automobiles used for hire on special trips.°* 

accordingly in some jurisdictions statutory and mu- 

nicipal regulations of public service motor vehicles 

generally are held to apply to motor vehicles, operat- 

ing under private definite contracts, in the business 


however, apply 


Thus, under 
not a jitney, is 


of transporting 


any acts or con- 


the route and not merely at the ter- 


mini. State v. Downes, 79 N. H. 505, 
112 A 246. 
[b] In Kentucky (1) St. (1924) § 


2739j-19, providing thatthe act regu- 
lating auto transportation companies, 
except as respects license fees, shall 
not apply to vehicles having a carry- 
ing capacity of five persons or less, 
merely relieved persons, operating 
auto transportation companies using 
such vehicles, from various regula- 
tory features of the act. Childress 
v. Riggs, 212 Ky. 225, 278 SW 575. 
(2) It did not otherwise control 
transportation companies operating 
such cars between fixed termini. Reo 
Bus Lines Co. v. Southern Bus. Line 
Co., 209 Ky. 40, 272 SW°18. (3) But 
by Acts (1926) c 112 § 21 a, vehicles 
of five passengers or less are included 
in the regulations, and this has been 
held to be a valid exercise ‘of legis- 
lative power. Harrison v. Big Four 
Bus Lines, 217 Ky. 119, 288 SW 1049. 


45. State v. Shiffrin, 92 Conn. 583, 
103 A 899. 

Number plates generally see infra 
§§ 157-159. 

46. State v. Shiffrin, 92 Conn. 583, 
103 A 899. 

47. State v. Shiffrin, supra. 

[a] A single element such as so- 


liciting or receiving or carrying is 
not sufficient, but all such elements 
must coneur to bring the vehicle 
within the regulation. State v. Shif- 
frin, 92 Conn. 583, 103 A 899. 

48. State v. Shiffrin, supra. 

49. State v. Shiffrin, supra. 

50. State v. Shiffrin, supra. 

51. “Private carrier” defined gen- 
erally see Carriers §§ 4, 1033. 

As affected by license and certifi- 
cate regulations see infra § 138. 

52. State v. Smith, (Ariz.) 252 P 
1011; Haddad v. State, 23 Ariz. 105, 


201M. Pi! 847-2 Holmes’ 'v.42)Statew R. 
Commn., 197 ‘Cal. '627,'°242 'P 486; 
Frost v, State R. Commn., 197 Cal. 


230, 240 P 26; Harrison v. Big Four 


Bus Lines, 217 Ky. 119, 288 SW 
1049. 
[a] ° Casual trips.—A statute regu- 


lating the operation of motor ve- 
hicles for hire as to casual trips is 
a valid exercise of the legislative 
power. Harrison v. Big Four Bus 
Lines, 217 Ky. 119, 288 SW 1049. 

{[b] Corporation commission.—The 
legislature has power to place pri- 
vate carriers by automobile under 
the control of the corporation com- 
mission and empower the commis- 
sion to prescribe for them regula- 
tions necessary for the public safety 
and order in respect of their opera- 
tion over highways. State v. Smith, 
(Ariz.) 252 P 1011; Haddad v. State, 
23 Ariz. 105, 201 P 847. 

53. Craddock v. San 
(Tex. Civ. A.) 198 SW 634. 

54. Holmes v. State R, Commn., 
197 Cal. 627, 242 P 486; Frost v. 
State R. Commn., 197 Cal, 230, 240 


Antonio, 
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duct intended and calculated to invite the patronage 
of intending passengers amounts to ‘‘ 


solicitation’’ 
used in this connection.®° 
The state has power 


And 


persons or property for hire over 


the public highways,°* particularly where they do 
not enter into such business until after the enact- 
ment of the statute;°> but such regulations do not 
apply to a person transporting only his own prop- 
erty;°® and the fact that the statute makes a clas- 


P 26; Ft. Lee Transp. Co: v. Edge- 
water, CNS SD OrssmAy 224% 

[a] Reason for rule—The regu- 
lation of private carriers, when en- 
gaged in the business of auto trans- 
portation, is cognate and germane 
to the regulation of common carriers 
engaged in like business, for, the 
primary purpose of regulating com- 
mon carriers being conceded to be 
to secure reliability, regularity of 
service, and reasonable rates, it fol- 
lows that to permit private carriers 
to engage in the same business with- 
out the responsibilities of common 
carriers would defeat the purpose of 
the act. Frost v. State R. Commn., 
197 Cal. 230, 240 P 26. 

[b] The term “transportation 
company” as defined in an auto trans- 
portation statute, as including every 
person “operating ...any automo- 
bile, jitney bus, auto truck, stage or 
auto stage used in the business of 
transportation of persons or prop- 
erty, or as a common earrier, for 
compensation over any public high- 
way... between fixed termini or 
over a regular route,’ applies to a 
private carrier, engaged as a busi- 
ness in the transportation of prop- 
erty by auto truck, but operating’: 
solely under a private contract made 
after the enactment of the statute, 
and notwithstanding there were peri- 
odic or irregular departures from its 
termini or route. Frost v. State R. 
Conn 197 Cal, 230, . 233,.0'240.s 2% 

[ec] A motor vehicle operated un- 
der the club plan to transport mem- 
bers and families from a point out- 
side a municipality to a point therein, 
at a certain number of rides for a 
certain amount: of money, together 
with monthly dues, comes within a 
statute regulating any automobile or 
motor bus carrying passengers for 
hire. Ft. Lee Transp. Co. v. Edge- 
water, (N. J.) 133 A 424. 

55. Holmes v. State R. Commn., 
197 Cal. 627, 242 P 486; Frost v. State 
R. Commn., 197 Cal. 230, 240 P 26. 

56. Holmes v. State R. Commn., 


197 Cal. 627, 242 P 486; Murphy v. 
Piet eka Oil Cosas: D.) 207 NW 
fal Distinctions. — “One who 


transports merely his own freight 
over the highway is not a carrier, 
private or otherwise. He may be a 
farmer or a manufacturer or a mer- 
chant or what not, but the business 
in which he is engaged is not the 
business of transportation. He is not 
a carrier unless he engages in the 
business of transportation of the per- 
sons or property of others for com- 
pensation. One who transports 
merely his own goods is of necessity 
engaged in some business other than 
transportation and the transportation 
of such goods is no more than an 
incident to such business. So, also, 
one who transports the goods of an- 
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sification to this effect does not make it lacking in 
In other jurisdictions, however, it is 
held that motor vehicles operated under private defi- 
nite contracts are private carriers, and do not come 
within the regulations of puble ‘service motor ve- 
hicles as common earriers or public utilities,°* espe- 
cially where it is evident from the language of the 
statute that it was the intention of the legislature, 
in providing for the regulation of motor vehicle 
transportation, to limit such regulation to common 
a motor vehicle operator 
is in fact an existing private carrier, the legislature 
cannot, by legislative fiat, compel him to become a 
public or common earrier so as to be subject to 
regulations which are applicable only to common 


uniformity.°? 


earriers.°? If, however, 


other as a Servant or agent of such 
other is not engaged in the business 
of transportation, but in so doing is 
engaged in the business of his mas- 
ter or principal, whatever that busi- 
ness may be. But one who engages 
as an independent calling in the 
transportation of goods for another 
or for others under contract and for 
compensation is engaged in the busi- 
ness of transportation and is a car- 
rier. 
half is, therefore, Is there a natural 
or inherent basis for a classification 
and distinction between those who 
engage in the business of transpor- 
tation of the property of others for 
compensation over the public high- 
ways, thus making a private use of 
those highways, and those on the 
other hand who are engaged in other 
lines of business and who use the 
highways in the transportation of 
their goods merely as an incident to 
such business, for which purpose the 
highways are open alike to all? This 
question seems to us to answer itself. 
It is too well settled to require cita- 
tion of authority that a statute is 
not lacking in uniformity if it oper- 
ates alike upon all those comprised 
within a class defined therein which 
is based upon some natural, inherent, 
or constitutional ground of classifica- 
tion.” Holmes vy. State R. Commn., 
197 Cal. 627, 638, 242 P 486. 

57. Holmes vy. State R. 
supra. 

58. State v. Smith, (Ariz.) 252 P 
1011; Towers v. Wildason, 135 Md. 
677, 109 A 471; Hissem v. Guran, 112 
OhF St. eroo, 146 NE 808; State v. 
Nelson, 65 Utah 457, 238 P 237, 42 
ALR 849. 

{a] MTlustration.—One who oper- 
ates an automobile omnibus pursuant 
to a contract with a camping asso- 
ciation, in which he transports ex- 
clusively guests or prospective guests 
of the association, and their baggage, 
for an agreed daily wage, is not a 
common or public carrier operating 
a public utility, who is subject to 
regulation by the public service com- 
mission. State v. Nelson, 65 Utah 
457, 238 P 237, 42 ALR 849. 

[b] Not motor transportation 
company.—The owner of a motor ve- 
hicle engaged in the business of 
carrying and transporting property in 
such vehicle for hire under a definite 
contract, and not holding himself 
out to the public as willing to carry 
property for other persons than those 
with whom he has thus contracted, 
is not a motor transportation com- 
pany, and is not subject to the pro- 
visions of the law regulating the 
operation of motor vehicles by motor 
transportation companies. Hissem v. 
Guran, 112 Oh. St. 59,, 146, NE 808. 
See Craig v. Public Utilities Commn., 
115 Oh. St. 512, 154 NE 795, 796 
(where the court said that the defini- 
tion of ‘motor transportation com- 
pany” as used in the statute “is very 
broad, and includes any person own- 
ing and operating any motor-pro- 
pelled vehicle used in the business of 


Commn., 


The true question in this be-, 
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tion,®t 


eral.®2 


valid.® 


transportation of persons or prop- 
erty, for hire, under private contract, 
or for the public in general, over any 
public highway in this state,’ but 
“that both ... sections in which the 
term is defined exclude private con- 
tract carriers;” and where the court 
also distinguished Hissem v. Guran, 
supra, on the ground that in that case 
there was no holding out to carry 


for others than those contracted 
with, as there was in the instant 
case), 


tae State v. Smith, (Ariz.) 252 P 
60. Frost, ete., Trucking Co. v. 
California R. Commn., 271 U. S. 583, 
46 SCt 605, 70 L. ed. 1101; Michigan 
Public Utilities Commn, v. Duke, 266 
U.-S. 570, 45 SCt 191, 69 T. ed: 445, 
36 ALR 1105; State v. Smith, (Ariz.) 
252 P 1011; Frost v State R. Commn., 
LOT iCal: 230, 240 P 26; State v. Nel- 
ae 65 Utah 457, 238 Pp 237, 42 ALR 
61. Frost, ete., Trucking Co. v. 
California R. Commn., 271 U. S. 583, 
46 SCt 605, 70 L. ed. 1101; Michigan 
Public Utilities Commn. v. Duke, 266 
U. S. 570, 45 SCt 191, 69 L. ed. 445, 
36 ALR 1105; State v. Smith, (Ariz.) 
PASI ede a 4 Up ie 
62. Validity of: 
agenee regulations see infra §§ 79-— 
Motor vehicle regulations generally 
see supra §§ 24-27. 
ae re regulations see infra §§ 65— 


Regulation of fares see infra § 70. 

Restrictions or exclusions as_ to 
streets see infra §§ 63, 64. 

Statute delegating power as to cer- 
tificate of convenience and neces- 
sity see infra § 120. 

Statute vesting power of regulation 
in public officers generally see su- 
pra § 56. 


63. Craig v. Public Utilities 
se: 1155 Oh. (Str 5i2;a9154 sn 


Aa See Statutes [36 Cyc 942 et 
seq]. 

65. See Counties §§ 122, 124; Mu- 
nicipal Corporations §§ 853-880. 

66. Schoenfeld vy. Seattle, 265 Fed. 
726; Huston v. Des Moines, 176 Iowa 
455, 156 NW 883; Ex p, Tarling, (Mo.) 
241 SW 929, 

[a]. Thus it will be presumed, in 
the absence of evidence to the con- 
trary, that the lawmaking power of 
a city, operating under its charter, 
granting the power to regulate and 
control the use of rights, franchises, 
and privileges, and to license, tax, 
and regulate automobiles, occupa- 
tions, ete., has properly considered 
the public interests and the neces- 
sity of extending its police power to 
enforce them in enacting ordinances 
regulating the taxicab business and 
imposing license taxes for the privi- 
lege of engaging therein. Ex p. Tar- 
ling, (Mo.) 241 SW 929. 

Reasonableness of regulations gen- 
erally sée supra § 26. 

67. U. S.—Interstate Busses Corp. 
v. Holyoke St. R. Co., 278 U. S. 45, 


o! Aa 
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earriers,°° and ‘a statute to this effect is contrary 
to the due process clause of the federal constitu- 


[§ 62] 4. Reasonableness and Validity in Gen- 
liberal rule is to be appled in deter- 
mining the power of the legislature to provide rules 
and regulations as to public service motor vehicles,®* 
and in accordance with the rules relating to the 
validity of statutes** and ordinances,®> such regu- 
lations are generally presumed to be reasonable and 
Such statutes and ordinances have gen- 
erally been upheld as a reasonable and proper ex- 
ercise of the police power in the interest of public 
safety, health, and convenience,*? and can be held 
unreasonable or arbitrary only where they are 


4U SC 2987 fatkeLl LETOCZa) OLE S 
Nolen y. Riechman, 225 Fed. 812. 
Ala.—Giglio v. Barrett, 207 Ala. 


278, 92 S 668. 

Ark.—Willis v. Ft, Smith, 121 Ark. 
606, 182 SW 275. 

Cal.—Lee’s Application, 28 Cal. A. 
419, UbSm Psi9 92. 

Towa.—Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 

La.—LeBlane v. New Orleans, 138 
La. 243, 70 S 212. 


Md.—Swann y. Baltimore, 132 Md. 


256, 103 A 441. 


Mich.—Red Star Motor Drivers’ 
Assoc. v. Detroit, 234 Mich. 398, 208 
NW 602. 

Minn.—Schultz v. Duluth, 163 Minn. 
65, 203 NW 449. 

Mo.—Ex p. Tarling, 241 SW 929. 

Nebr.—Omaha, etc., St. R. Co. v. 
Omaha, 208 NW 123. 

N. J.—West v. Asbury Park, 89 N. 
J. L. 402, 99 A 190; Dreyer vy. Union 
City, (Sup.) 134 A 624, 

N. Y.—Hotel Astor v. Gaynor, 82 
Misc. 94, 143 NYS 279 [aff 159 App. 
Div. 888 mem, 144 NYS 494 (aff 212 
N. Y. 97, 105 NE 1086) ]. 

Okl.—McGuire v. Wilkerson, (Cr.) 
209 P 445. 

Pa.—Philadelphia Jitney Assoc. v. 
Blankenburg, 24 Pa. Dist. 1000. 

R, I.—Fritz v. Presbrey, 44 R. I. 
207, 116. A 419. 

Tenn. —Memphis v. State, 133 Tenn. 
83, 179 SW 631, LRA1916B 1151, Ann 
Cas1917C 1056. 

Tex.—Craddock v. San Antonio, 
(Civ. A.) 198 SW 634; Auto Transit 
Co, v. Ft. Worth, (Civ. A.) 182 SW 
685; Greene v. San Antonio, (Civ. A.) 
178 SW 6; Ex p. Sullivan, 77 Tex. 
Cr. 72, 178 SW 537 

Utah. —Kenyon Hotel Co. v. Ore- 
gon Short Line R. Co., 62 Utah 364, 
220 P 382, 32 ALR 343. 

Va.—Long’s Baggage Transfer Co. 
v. Burford, 144 Va. 339, 132 SE 355. 

Wash.—Allen  v. Bellingham, 95 
Wash. 12, 163 P 18: 

W. Va. _ x p. Dickey, 76 W. Va. 
576, 85 SE 781, LRA1915F 840. 

[a] Tllustration.—A. penal ordi- 
nance imposing conditions on the use 
of streets by “jitneys” is not an in- 
vasion of any constitutional property 
rights, but is in accordance with the 
authority vested in the city to regu- 
late the use of the streets, and hence 
gives no ground for an injunction. 
LeBlane v. New Orleans, 138 La. 
243, 70 S 212. 

{[b] Soliciting date’ ney be are pro- 
vision of an _ ordinance, gulating 
the business of public hectare a that 
no person shall solicit passengers 
for a public hack upon the streets 
except while the driver is sitting 
upon the box of his vehicle, is not 
unreasonable, being designed to pre- 
vent annoyance of those near hack 
stands and to prevent drivers from 
congregating upon the sidewalk in 
front of hotels and other public 
buildings. Hotel Astor v. Gaynor, 82 
Misc. 94, 143 NYS 279 [aff 159 App. 
Div. 888 mem, 144 NYS: 494 (aff 212 
N. Y. 97,105 NE 1086) ]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note, number. 


of 


§ 62] 


oppressive or violate some guaranteed rights of the 
citizens, or some law of the state,°* as where they 
require the operators of jitneys to carry policemen 
and firemen in the discharge of their duties free in 


any vacant seat.®® 


Discrimination and class legislation. 
lations, however, must be uniformly applicable to 
all who operate under like conditions; but if they 
apply alike to all public service motor vehicles 
within a particular class, and the classification is 
reasonable, the fact that they do not affect or apply 
to other classes of vehicles does not render them 
invalid as discriminatory or class legislation,’ or 
violate the due process of law clause of the federal 
Thus, a statute or ordinance 
regulating jitney busses is not invalid as discrimina- 


or state constitution.?? 


{c] In considering the reasonable- 
ness of an ordinance passed under po- 
lice power delegated by a statute 
giving the city council power to 
regulate the operation of motor 
busses, the court will apply to its 
provisions the tests applicable to de- 
termining the validity and constitu- 
tionality of a statute having a like 
purpose. Fritz v. Presbrey, 44 R. I. 
207, 116 A 419. 

[a] Judicial ‘notice.—(1) In de- 
termining the reasonableness of such 
a local regulation, the court may 
take judicial notice of the increased 
number of such vehicles on the 
streets in thickly settled communities 
and the inherent danger to pedes- 
trians from their operation. Whyte 
v. Sacramento, 65 Cal. A. 534, 224 P 
1008; Consumers Co. v. Chicago, 208 
tly Ay 203) fatl298 Ill) 339, L3L NE 
628]. (2) And it may also take 
cognizance of the fact that such 
vehicles have become a method of 
transportation of freight and pas- 
Sengers, for business purposes gen- 
erally as well as for the purpose 
of pleasure, and that an unrestricted 
use of them in large cities would 
render the streets practically use- 
less for other purposes. Whyte v. 
Sacramento, supra. 

68. Huston v. Des Moines, 176 
Iowa 455, 156 NW 883; New Orleans 
v. Gilly, 148 La. 9, 86 S 564; McGuire 
v. Wilkerson, (Okl. Cr.) 209 P 445; 
Ex p. Stallcups, 87 Tex. Cr. 203, 220 
Sw 547. 

{a] Statute held invalid.—A pro- 
vision of a statute that all laws of 
the state regulating common carriers 


shall apply also to common carriers | 


by motor vehicle on the public high- 
ways of the state is invalid, as too 
vague and uncertain to furnish a defi- 
nite standard of guilt for its viola- 
tion. Liberty Highway Co. v. Michi- 
gan Public Utilities Commn., 294 
Fed. 703. 

[b] Ordinance held unreasonable. 
—An ordinance which subjects a per- 
son in charge of a taxicab or hire 
vehicle to a fine and imprisonment 
if he should be at any time more 
than ten feet away from his vehi¢le 
is unreasonable and ‘void. New 
Orleans v. Gilly, 148 La. 9, 86 S 
564. 

Wilkes-Barre Jitney Bus As- 
v. Wilkes-Barre, 256 Pa. 462, 
100 A 954. 


70. Collins v. Public Serv. Commn., 
84 Pa. Super. 58. 

71. U. S.—Nolen v. Riechman, 
225 Fed. 812. 


Ark.—Willis vy. Ft. Smith, 121 Ark. 
606, 182 SW 275. 

Ind.—Denny v. Muncie, 197 Ind, 28, 
149 NE 639. 

La:—New Orleans vy. Calamari, 150 
Ha t37, 91-8 172. 

Minn.—Schultz v. Duluth, 163 Minn, 
65, 203 NW 449. 

N. J.—West v. Asbury Park, (89 N, 
J. 14. +402, 99" A+ £910, 

Tenn. — Memphis v. State, 133 Tenn. 
83, 179" SW 6381, LRAI916B F451, 
AnnCasl917C 1056. : 
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_tory:and as class legislation where it applies alike 
to ali jitney operators,’? although it excludes street 
railroad cars,’* hotel busses,?® and ordinary livery 
vehicles ;76 and although it does not apply to taxi- 


eabs.** The fact that the regulation prescribes pen- 


These regu- 


vehicles,§!’ may 


Wash.—Allen v. Bellingham, 95 
Wash. 12, 163 P 18; State v. Seattle 
pein ‘etc., Go, 90 Wash. 416, 156 

[a] Classification held not arbi- 
trary.—A statute, regulating jitneys 
as common carriers, and prohibiting 
their operation, except upon pre- 
Scribed conditions, does not make an 
arbitrary classification between jit- 
neys and privately owned automo- 
biles, since the uses and character of 
operation of the two classes are dis- 
tinct. Memphis v. State, 133 Tenn. 
83, 179 SW 631, LRA1916B LES1, 
AnnCas1917C 1056. 

[b] Classification held arbitrary. 
—A regulation of motor Vehicle com- 
mon carriers hauling various kinds of 
freight, including farm products and 
implements, but exempting those en- 
gaged in transporting farm products 
and implements by motor truck, is 
invalid as an arbitrary classification, 
Franchise Motor Freight Assoc. v. 
Seavey, 196 Cal. 77, 235 P 1000. 

Cross references: 
Constitutional law generally 

Constitutional Law §§ 824-955. 
License regulations see infra § 81. 
Motor vehicle regulations generally 

see supra § 

Regulations of public service com- 
panies generally see Constitutional 


see 


Law § 907. 

72. U. S.—Interstate Busses Corp. 
Vo Holyoke? Stic RueGo:,-- 273 Ue ss; 
255 O47 = Soe 298) Pathe RL Hews (2d) 
161]; Nolen v. Riechman, 225 Fed. 

Ariz.i—Haddad v. State, 23 Ariz. 


105, 201 P 847. 
Iowa. —Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 
Md.—Swann vy. Baltimore, 132 Md. 
256, 103 A 441. 
Mont.—State v. Johnson, 75 Mont. 
240, 243 P 1073. 
Tex.—Auto Transit Co. vy, Ft. 
Taxi- 


Worth, (Civ. A.) 182 SW 685. 
Wash.—State' v. Seattle 


cab, etc, Co., 90 Wash. 416, 156 P 
837. 
W. Va.—Ex p. Dickey, 76 W. Va. 


576, 85 SE 781, LRA1915F 840. 

Lali A statute regulating aytomo- 
bile transportation, which pertains to 
matters well within the legislative 
cognizance and aims at objects sub- 
ject to be ‘operated by the exercise 
of the police power, does not con- 
stitute an unreasonable ‘or culpable 
invasion of rights secured -by the 
constitutional provision against tak- 
ing life, liberty, or property without 
due process of law. Haddad v. State, 
23° Ariz. 105; °201 P 847: 

As to regulation of public service 
companies generally see Constitu- 
tional Law § 1073. 

73. Jowa.—Huston v, Des Moines, 
176 Iowa 455, 156 NW 883. 

N. J.— West v. Asbury Park, 89 
N. J. L. 402, 99 A 190. 

Or.—Cummins vy, Jones, 79 Or. 276, 
jue on alah 

Tenn.—Memphis v. State, 133 Tenn. 
83), 179 SW 631, LRATI9II6B “1151, 
AnnCasil917C 1056. -° 


alties for violations of its provisions, without any 
such penalties being made applicable to other com- 
mon carriers, does not invalidate it.78 

Partial validity. The partial invalidity of an ordi- 
nance will not prevent the enforcement of a valid 
portion which is separable.7® 

Particular regulations. 
above rules,®° the state legislature, or a municipality, 
or public service board or commission, under its 
power to regulate and control public service motor 


In accordance with ths 


prescribe the number’? and. char- 


Tex—Mx p, Bogle, 78.Texa Cran, 
179’ SW 1193. 5 
F As to license regulations see infra 

81. 

74 Towa.—Huston v. Des Moines, 
176 Iowa 455, 156 NW 883 

Or.—Cummins vy. Jones, 79 Or. 276, 
a ssl Belge Hr 

Tenn.—Memphis v. State, 133 Tenn. 
83, 179 SW 631, LRA1916B 1151, 
AnnCas1917C 1056. 


Tex.—Auto ‘Transit . Coo Vv. Et: 
Worth, (Civ. A.) 182 SW 685. 
Wash.—State v. Spokane, 109) 


Wash, 360, 186 P 864. 

[a] Reason for rule.—A statute, 
regulating jitneys as common Car- 
and prohibiting their opera- 


riers, 
tion, except upon prescribed condi- 
tions, does not make an arbitrary 


classification between jitney busses 
and street railway cars, since the 
jitney runs upon no track, and is less 
substantial and more dangerous than 
the street car, thus presenting essen- 
tial differences, properly the subject 
of classification. Memphis v. State, 
133 Tenn. 83, 179 SW 631, LRA1916B 
centage AnnCasi1917C 1056. 

As to license regulations see infra 


81. 
: 75. Cummins v. Jones, 79 Or. 276, 
155 P 171; Thielke v. Albee, 79 Or. 


48, 153 P 793. ; 
76. Huston v. Des Moines, 176 
Iowa 455, 156 NW 883; Cummins yv. 


79 Or, 276, 155 P 171. 
pes 79 Or. 48, 


77, Thielke v. Albee, 
153 P 793; Memphis v. State, 133 
Tenn. 83, 179 SW 631, LRA1916B 


Lf51) AnnCas1917C 1056. 
fal Reason for rule.—A _ statute, 
regulating jitneys as common car- 
riers, and prohibiting their opera- 
tion, except upon prescribed condi- 
tions, does not make an arbitrary 
classification between jitneys and 
taxicabs, since taxicabs are for hire 
at a fare proportioned to the length 
of the trips of the several passen- 
gers, without regard to route, while 
the jitney carries passengers upon a 
designated route, and the invest- 
ments in the two classes of ma- 
chines are widely different. Memphis 
vu State, 133° “Tenn. -83;' 179 SSW 
LRA1916B 1151, AnnCas1917C 
1056. 


78. Allen v. Billingham, 95 Wash. 
1251638" Peis. 

79. Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521. 

{a] Partial invalidity.—In a city 
ordinance regulating the use of its 
streets by taxicabs, invalid provi- 
sions, prohibiting the transportation 
of intoxicating liquors, the presence 
of women in taxicabs, the imposition 
of costs, and punishing a refusal to 
pay fares, are distinctly separable 
from the remainder, and the other 
provisions constitute ‘themselves’ a 
complete enactment, which may be 
enforced. Melconian v. Grand Ra- 


pids, 218 Mich. 397, 188 NW 521. 


80. See supra §§ 54-56. 
81. See supra § 56. 
8&2. Ex p. Dickey, 76 W. Va. 576, 


85 SE 781, LRA1915F 840, 


650 [42 C.J.] 


acter of such vehicles that’ may, or must, be op- 
erated ;8* make regulations as to the terniinal 
points,’ the service to be furnished,®® and the 
rates of compensation to be charged therefor ;*® re- 
quire a sign to be displayed on the vehicle showing 
its terminal and route,’ its schedule,** the amount 
of fare when it exceeds five cents,°® and indicating 
that the consent of the municipality has been 
granted to its operation;®° require the inside of a 
jitney bus to be illuminated after dark;°! require 
that each vehicle shall be submitted periodically 
to the public automobile inspector ;°2 and require 
jitney busses to be brought to a full stop before 
crossing any street, interurban, or steam railroad.%* 
Regulations have been adopted and held valid which 
prohibit the operation of such a vehicle with more 
than one passenger riding on the driver’s seat,®* or 
when drawing trailers, or with a sign on the wind- 
shield or where it might obscure the view of the 
driver ;°* or which forbid the ear to be driven rap- 
idly past an autobus, trolley car, or vehicle to 
obtain a passenger,’ or to race with any other 
vehicle;°® or which forbid the driver to collect 
fares,®® or to take on or discharge passengers while 
the autobus is in motion; or which forbid a person 


83. Davis v. Houston, (Tex. Civ. 
A.) 264 SW 625; Ex p. Dickey, 76 W. 99. 


MOTOR VEHICLES . 


98. West v. Asbury Park, supra. 
West v. Asbury Park, supra. 


oy A Fe ee ee eee | ee 
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to operate a jitney bus unless he has had a pre- 
seribed period of experience in operating an auto- 
mobile in the city,? or is at least eighteen years 
of age; or which forbid the transportation of in- 
toxicating liquors in such vehicles.* But a regu- 
lation has been held invalid which makes it unlawful 
to allow women in any taxicab while it is at any 
stand or upon any street waiting for customers,’ 
or which requires jitney drivers to be the owners 
of vehicles operated by them.® 

[§ 63] 5. Exclusion from, or Restrictions as to, 
Streets or Highways’—a. Exclusion. Since an indi- 
vidual has no inherent right to use the public streets 
and highways as a place for conducting a business 
of operating motor vehicles for hire,’ the state, 
under its police power, may forbid the right to 
operate public service motor vehicles on the public 
streets: or highways.® So, also, a municipality, ex- 
cept to the extent that power in the matter has 
been delegated to another governmental agency,’® 
may, under its power generally to regulate the use 
of its streets and to exercise entire jurisdiction and 
control over the same, prohibit the use of its streets 
for the operation of public service motor vehicles 
for hire,1! for example, such vehicles as jitney 


jas it seems to us, the reason for the 
existence of the rule above quoted. 


[§§ 62-63 


Va. 576, 85 SE 781, LRA1915F 840. 

84. West v. Asbury Park, 89 N. J. 
L. 402, 99 A 190. 

85. See infra § 68. 

86. See infra § 70. 

87. West v. ASbury Park, 89 N. J. 
L. 402, 99 A 190; Allen v. Belling- 
ham, 95 Wash. 12, 163 P18. 

88. Allen vy. Bellingham, supra. 

89. West v. Asbury Park, 89 N. J. 
L, 402, 99 A 190. 

90. West v. Asbury Park, supra. 

91. State v. Shiffrin, 92 Conn. 583, 
103 A 899; Huston vy. Des Moines, 176 
Iowa 455, 156 NW 883; Allen vy. Bel- 
lingham,, 95° Wash. 12,'163 P18. 

92. Booth v. Dallas, (Tex. Civ. 
A.) 179 SW .301, 

{a] Validity of regulation.—A 
provision of an ordinance for licens- 
ing and regulating motor busses, that 
the operator of each bus should sub- 


mit it to the city automobile inspec- 


tor once every week, that if the in- 
spector found it safe he should issue 
a certificate permitting its operation 
for one week, that if unsafe he should 
refuse such certificate, and making 
its operation without the inspector’s 
certificate displayed thereon a penal 
offense, is not objectionable as an 
attempt on the part of the city to 
delegate the police power intrusted 
to it by the state. Booth v, Dallas, 
(Tex. Civ. A.) 179 SW 301. 

93. Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 

Regulations as to operation at in- 
tersections generally see infra § 688. 

94. Huston v. Des Moines, 176 
Iowa 455, 156 NW 883; Hotel Astor 
v. Gaynor, 82 Misc. 94, 1438 NYS 279 
[aff 159 App. Div. 888 mem, 144 NYS 
494 (aff 212 N. Y. 97, 105 NE 1086)]. 

[a] Reasonable regulation. — A 
provision of an ordinance regulating 
the business of public hackmen, pro- 
hibiting anyone riding on the seat 
with the driver, is a reasonable police 
regulation, especially where it ap- 
pears that it is not adopted arbi- 
trarily, but to prevent robberies and 
assaults by hackmen with the as- 
sistance of companions, Hotel Astor 
v. Gaynor, 82 Misc. 94, 1438 NYS 279 
[aff 159 App. Div. 888 mem, i144 NYS 
494. (aff 212 N: Y. 97, 105 NE 1086)]. 

9%. Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 

96. West v. Asbury Park, 89 N. J. 
L. 402, 99 A 190. 

97. West v. Asbury Park, supra. 


1. West v. Asbury Park, supra. 

2. In re Cardinal, 170 Cal. 519, 150 
P 348, LRA1915F 850. 

3. Huston v. Des Moines, 176 Iowa 
455, 156 NW 883. 

Rogulations as to age of chauffeur 
or operator generally see infra §§ 211, 
212, 224, 

4 Melconian vy. Grand Rapids, 218 
Mich, 397, 188 NW 521. 

[a] Provision invalid for uncer- 


‘tainty.—The provision: of an. ordin- 


ance regulating taxicabs, making it 
unlawful for any person to procure 
or transport, or to aid or abet in the 
procuring or transporting of, any in- 
toxicating liquor, although doubtless 
intended to apply only to the owner 
or driver of a taxicab, is not so 
clearly expressed as to permit of its 
enforcement as a penal provision. 
Melconian v. Grand Rapids, 218 Mich. 
397, 188 NW 521. ' 

Illegal transportation of intoxicat- 
ing liquors generally see Intoxicating 
Liquors §§ 197, 3638, 364. 

5. Melconian v. Grand Rapids, 218 
Mich, 397, 188 NW. 521. 

6 Parrish v. Richmond, 119 Va. 
89 SE 102. 

7. Exclusion from parks see supra 


8 See infra § 103. 


9. Cal.—Holmes Vig State Rn. 
Commn., 197 Cal. 627, 242 P 486. 

Ga.—Schlesinger v, Atlanta, 161 
Ga. 148, 129 SE 861. 

Ky.—Harrison v. Big Four Bus 


Lines, 217 Ky. 119, 288 SW 1049. 
Utah.—Gilmer v. Public Utilities 
Comm., 247 P 284. 
Wash.—Hadfield v. Lundin, 98 
Wash. 657, 168 P 516, LRA1918B 909, 
AnnCasl1918C 942, 


W. Va.—Ex p. Dickey, *76 W. Va. | 


576, 85 SE 781, LRAI1915F 840. 

[a] “The reason for the rule 
which authorizes the state to prohibit 
the private use of the highways by 
such carriers is not that they are 
common carriers. It is that they are 
making a private use of the public 
highways, which are owned and paid 
for by the public and which are open 
alike to all persons. It is true 
that common carriers are subject 
to regulation by the state because 
the fact that they are engaged in 
public service causes their business 
to be effected with public interest and 
thus justifies the regulation thereof 
by public authority. But this is not, 


The circumstance that they are pub- 
lic carriers would subject them to 
regulation, but it would not subject 
their business to complete. prohibi- 
tion, it being a business which is not 
inherently unlawful or wrongful, but 
it is universally conceded that the 
state does have the power and the 
right to completely prohibit the use 
of its public highways by a common 
carrier. This must rest not upon 
the fact that he is a common Car- 
rier, but upon the fact he is making 
a private use of the public highways. 
This conclusion is not based, as peti- 
tioners assert, upon the power of the 
state to regulate the use of its high- 
ways, it is based upon the power of 
the state to prohibit the private use 
of its highways or in its discretion 
to grant the privilege of such private 
use upon such conditions as it may 
see fit to impose.’’ Holmes v. State 
‘R. Commn., 197 Cal. 627, 638. 

10. See cases infra this note. 

[a] In Oregon (1) under L. 
(1921) p 207 c 371 as amended by L. 
(1921 Sp. Sess.) p 28 ¢ 8 giving the 
public service commission power to 
regulate transportation companies on 
public highways, a city cannot forbid 
a motor vehicle transportation com- 
pany from exercising the rights 
granted to it, on the city streets. 
Dent v. Oregon City, 106 Or. 122, 
211 P 909. .(2) Prior to’ this statute 
a municipality could prohibit the 
operation of public utility vehicles, 
such as jitney busses, on its streets. 
Guang vy. Jones, 79,Ore/276, 1b 2 
Ll. 


11. U. S—Schoenfeld v. Seattle, 
265 Fed. 726. 

Del.—Cutrona v. Wilmington, 14 
Del. Ch. 434, 127 A 421 [aff 14 Del. 
Ch, 208, 124 A 658]. 

Ga.—Schlesinger v. Atlanta, 161 
Ga. 148, 129 SE 861. 

Kan.—Decker v. Wichita, 109 Kan. 
796, 202 P 89; Desser v. Wichita, 96 
ae 820, 158 P 1194, LRA1916D 

Mich.—Red Star Motor Drivers’ 
Assoc, v. Detroit, 234 Mich. 398, 208 
NW 602. 

Tex.—Davis v. Houston, (Civ. A.) 
264 SW 625; San. Antonio v. Stokes, 
(Civ. A.) 246 SW 706; Peters v. San 
Antonio, (Civ. A.) 195 SW _ 989; 
Greene v. San Antonio, (Civ. A.) 178 
SW 6; Ex. p, Ott, 101, Tex, Cr; 228; 
275 SW 829. 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 
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§§ 63-64] 


busses,22 particularly in certain zones or areas, 
and if there is a demand for the service rendered 
by such vehicles, the remedy for the prohibition of 
such service is political and not judicial.14 
municipality cannot prohibit the operation of such 
vehicles, where the power granted to it is merely 
that of regulation thereof;!> nor does its general 
welfare powers authorize prohibition, where such 
vehicles are not shown to be inherently dangerous 
to other travelers on the streets.1® 

[§ 64] b. Restrictions as to Streets and High- 
ways.'? Public service vehicles such as jitneys, taxi- 
cabs, motor busses, and the like, which make use | 
of the streets or highways for hire or profit, are 
subject to reasonable regulation either by the legis- 
lature or by a municipality as to the routes they may 
pursue,'® and may be required to restrict their op- 
erations to certain designated streets or highways.'® 


Va.—Taylor v. Smith, 140 Va. 217, 
124 SE 259. 


Wash.—State  v. Spokane, 109 
Wash, 360, 186 P 864; Hadfield v. 
Lundin, 98 Wash, 657, 168 P 516, 


LRA1918B 909, AnnCasl1918C 942. 

W. Va.—Ex p. Dickey, 76 W. Va. 
576, 85 SE 781, LRAI915F 840. 

12. Red Star Motor Drivers’ As- 
soc. v. Detroit, 234 Mich. 398, 208 
NW 602; Davis v. Houston, (Tex. 
Civ. A.) 264 SW 625; Peters v. San 
Antonio, (Tex. Civ. A.) 195 SW 989. 

[a] Dlustration——Where a city 
charter gives the city general powers 
of local government and control of 
its streets in general, and control cf 
franchises for the use of streets, in 
the exercise of its police power it 
may by ordinance prohibit the use of 
jitneys for hire. Davis v. Houston, 
(Tex. Civ. A.) 264 SW 625. 

13. See infra § 64. 

14. Schlesinger v. Atlanta, 161 Ga. 
148, 129 SE 861. 

15. Quigg v. State, 84 Fla. 164, 93 
'$ 139; Clausen v. De Medina, 82 N. J. 
L. 491, 81 A 924. 

[a] Wustration.—Charter: power 
of a city ‘‘to license, control, tax and 
regulate traffic and sales upon the 
streets, sidewalks and public places 
within the city ...and to license 
and cause to be registered, and con- 
trol, tax and regulate carriages, auto- 
mobiles, motor buses, cars, wagons, 
drays, jitney buses and other ve- 
hicles,” does not confer authority 
wholly to prohibit the operation of 
jitney busses on the streets of the 
ee 5 Quigg v. State, 84 Fla. 164, 93 

139: 


16. Quigg v. State, supra; Curry 
v. Osborne, 76 Fla. 39, 79 S 293, 6 
ALR 108. 

[a] “If they are dangerously op- 
erated, that can be remedied by prop- 
er regulation, even to the extent of 
exclusion from use of the streets 
for not observing permissible regu- 
lations that may be enforced in the 
interest of the public safety and con- 
venience.” Quigg v. State, 84 Fla. 
164, 167, 93 S 139. 

17. As to stands or parking places 
see infra §§ 65-67 


18. Ala.—Giglio v. Barrett, 207 
Ala. 278, 92 S 668. 
Cal.—Bond v. Holloway, 45 Cal. 


A. 634, 188 P 577. 

N. J.—West v. Asbury Park, 89 N. 
Ge Les 40202799 “ASrt90. 
mee _—Taylor v. Toledo, 15 Oh. A. 

Pa.—Philadelphia Jitney Assoc. v. 
Blankenburg, 24 Pa, Dist. 1000. 

R. I.—Fritz v. Presbrey, 44 R. I. 
207, 116’ A 419. 

Tex.—Waid v. Ft. Worth, (Civ. A.) 
258 SW 1114; Ex p. Sullivan, 77 Tex. 
Cre 72, 178 SW 58 te 

Wash,—Allen v. 95 

76 W. Va. 


Mey 22, AUVs ail Sai 
a.—EXx p. Dickey, 
578 85 ‘SH 781, LRA1915F 840. 


fal Dlustration.— Under statutory 


Bellingham, 
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They may be prohibited from using certain streets 
or areas of the city,?° such as within an area wherein 
the traffic is congested,” or on a street or within a 

zone of the city “where there is street car service ;7? 
or they may be restricted in their use of such streets 
or areas;*° and where a licensee is required to com- 
ply with all regulations with respect to routes as 
may be reasonably established from time to time, he 
may be prohibited from using certain streets, even 


though his license authorizes him to operate his ve- 


authority a municipal corporation 
may require jitneys to use routes ex- 
tending to certain minimum distances 
and to operate over the entire route 
in one continuous trip from one ter- 
minal to the other. Philadelphia Jit- 
ney Assoc. vy. Blankenburg, 24 Pa. 
Dist. 1000. 

Supervision or regulation by public 
board or commission see supra § 56. 

19. Ala.—Giglio v. Barrett, 207 
Ala. 278, 92 S 668. 

Mich.—Red Star Motor Drivers’ As- 


soc. v. Detroit, 234 Mich. 398, 208 
NW 602. 

Minn.—Schultz v. Duluth, 163 
Minn. 65, 203 NW 449. 

Pa.—Collins Vv. Public Serv. 


Commn., 84 Pa. Super. 58; Setzer v. 
Pottsville, 73 Pa. Super. 573; Phila- 
delphia Jitney Assoc. v. Blankenburg, 
24 Pa. Dist. 1000. 

R. I.—Fritz v. Presbrey, 44 R. I. 
207, 116 - A 419: 

Tex.—San Antonio v. Fetzer, (Civ. 
A.) 241 SW 1034; Peters v. San An- 
tonio, (Civ, A.) 195 SW 989; Booth 
v. Dallas, (Civ. A.) 179 SW 301, 

W. Va.—Ex p. Dickey, 76 W. Va. 
576, 85 SE 781, LRAI915F 840. 

20. U. S.—Farina Bus Line, etc., 
v. Hammond, 11 F. (2d) 943; 
i Bus Line v. Hammond, 11 
F. (2d) 940; Schoenfeld v. Seattle, 
265 Fed. 726. 

Ind.—Frick v. Gary, 192)* Ind. 76; 
135 NE 346. 

Iowa.—Star Transp. Co. v. Mason 
City, 195 Iowa 930, 192 NW 873. 

Kan.—Decker vy. Wichita, 109 Kan. 


796, 202 P 89. 
Toledo, 15 Oh. A. 


Oh.—Taylor Vv. 
475. 

Tex.—Waid v. Ft. Worth, (Civ. A.) 
258 SW 1114; Gill v. Dallas, (Civ. 
A.) 209 SW 209; Peters v. San An- 
tonio; (Civ: A.) 195 SW’ 989; Ex p. 
Luna, 98 Tex. Cr. 458, 266 SW 415. 

Wash.—McGlothern v. Seattle, 116 
Wash, 331, 199 P 457. 

el. Taylor v.- Toledo, 15))Ony eA: 
475; Britz. v. Presbrey, 44 R.\T, 207, 
116 A 419; Waid v. Ft.. Worth, (Tex. 
Civ. A.) 258 SW 1114; McGlothern y. 
Seattle, 116 Wash. 331, 199 P 457. 

[a] Power of city as affected by 
statute.—A statute relating to regis- 
tration of automobiles, which is 
merely a revenue measure, and does 
not affect the right of a municipality 
to license and regulate such vehicles, 
does not prevent a city from pass- 
ing an ordinance prohibiting the op- 
eration of motor busses upon certain 
streets because of congestion thereof, 
Waid v. Ft. Worth, (Tex. Civ. A.) 
258 SW 1114. 

22. U. S.—Schoenfeld v. Seattle, 
265 Fed. 726. 

Fla.—Curry v. Osborne, 76 Fla. 39, 
79 S 293, 6 ALR 108. 

Ga.—Schlesinger vy. Atlanta, 161 
Ga. 148, 129 SE 861. 

Iowa.—Star Transp. Co. v. Mason 
City, 195 Iowa 930, 192 NW 873. 

Kan.—Decker y. Wichita, 109 Kan, 


hicles thereon.?* 
this respect applies to interurban motor busses so 
far as they operate within the city limits.® 
regulations are a valid exercise of the police power 
of the state or municipality,?® and are presumed to 
be valid,?? unless no state of facts could exist which 
would warrant their passage;?8 and’ are generally 
held to be constitutional and valid,?9 unless arbitrary 


A city’s power of regulation in 


' Such 


796, 202 P 89; Desser v. Wichita, 96 


ie 820, 1538 P 1194, LRA1916D 
6. 
Minn.—Schultz v. Duluth, 163 


Minn. 65, 203 NW 449. 

Tex.—Gill v. Dallas, (Civ. A.) 209 
SW 209. 

[a] The fact that the city owns 
a street railroad system does not de- 
prive it of its power in its legislative 
capacity to regulate the operation of 
jitney busses which compete with the 
city street railroads. Schoenfeld v. 
Seattle, 265 Fed. 726. 

23. Columbia vy. Alexander, 125 S. 
C. 530, 119 SE 241, 32 ALR $746. 


ei Taylor v. Toledo, 15 Oh, A. 
[al Thus, where a general city 


ordinance for the regulation and con- 
trol of motor busses authorizes the 
director of public safety, in consid- 
ering applications for licenses, to 
exclude bus service from certain 
streets, in his discretion, and re- 
quires the licensee to comply with all 
regulations with respect to routes as 
the same may be reasonably estab- 
lished from time to time by-the di- 
rector of public safety, such officer 
has authority by a general and uni- 
form order and in the exercise of a 
reasonable discretion to exclude 
busses from specified streets in a 
limited congested area, even though 
the licenses authorized the opera- 
tion of such busses on those streets. 
Taylor v. Toledo, 15 Oh. A. 475. 

25. Waid v. Ft. Worth, (Tex. Civ. 
A.) 258 SW 1114. 

Power as to interurban traffic gen- 
erally see supra § 55. 

26. Schoenfeld v. Seattle, 265 Fed. 
726; Giglio v. Barrett, 207 Ala. 278) 
92 S 668; Schlesinger v. Atlanta, 161 
Ga. mas. 129 SE 861; Fritz v. Pres- 
brey, 44 R. I. 207, 116 A 419, And see 
cases supra notes 18, 19 


moet Schoenfeld v. Seattle, 265 Fed. 
28, Schoenfeld v. Seattle, supra. 
29. Giglio v. Barrett, 207 Ala. 378, 


92 S 668; Schlesinger v. Atlanta, 161 
Ga, 148, 129 SE 861; Setzer v. Potts- 
ville, 73 Pa. Super. 573; Waid v. Ft. 
Worth, (Tex. Civ. A.) 258 Sw 1114; 
San Antonio v. Fetzer, (Tex. Civ. A.) 
241 SW 1034; Ex p. Sullivan, 77 Tex. 
Cri 2 eS SW 537. 

[a] Tlustrations.—(1) An ordin- 
ance restricting the operation of jit- 
ney busses or motor vehicles for hire 
to certain streets, is not in conflict 
with a general law regulating the 
licensing of chauffeurs, or in viola- 
tion of the Fourteenth Amendment to 
the federal constitution, or of any 
rights granted by the state constitu- 
tion. Giglio v. Barrett, 207 Ala. 278, 
92 S 668. (2) An ordinance requir- 
ing the operators of motor busses 
for hire to confine their operation to 
certain streets is not in conflict with 
the general laws relating to vehicular 
traffic over the state highways, con- 
travenes no ¢onstitutional or statu- 
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and unreasonable,*° or discriminatory.** 
ordinance forbidding jitneys within a street railway 
zone or street does “not create a monopoly in favor 
of street railways;*2 is not invalid as an abridg- 
ment of the police power of the state,°* or as an 
infringement of the equal rights of individuals,** 
or of the general well-being of the state;*° and does 
not, in violation of constitutional provisions, take 
property and privileges, without due compensation 
or process of law, of jitney companies which under 
former ordinances and statutes made investments 
in the business, since their use of the streets is an 
exercise of a mere license revocable at the will of 
the licensor;#® nor is such an ordinance in conflict 
with, or repugnant to, a statute creating a state 
highway department, or regulating the operation of 
motor vehicles, where another statute reserves to the 
local authorities power to license and regulate the 
operation of motor vehicles for hire.*” 
[§ 65] 6. Stands or Parking Places; Stations**— 


‘tory provision, and interferes with 
the private, natural, or inherent 
rights of no person. San Antonio v. 
Fetzer, (Tex. Civ. A.) 241 SW 1034. 

[b] Deprivation of property.— 
Motor bus companies cannot contend 
that an ordinance, prohibiting motor 
busses on certain streets on which 
certain motor bus lines had rented 
terminals, was invalid as depriving 
such motor bus companies of prop- 
erty contrary to the guaranties of 
the constitution, the effect of the 
ordinance upon the terminal stations 
being but indirect, and there being 
nothing to show that the market 
value of property rented has been 
disclosed. Waid v. Ft. Worth, (Tex. 
Civ. :). 258 SW 1114. 

30. S.—Farina Bus Line, etc., 
Conti: eee oa, 1d By, €20)5.9435 
Schappi Bus Line v. Hammond, 11 EF. 
(2d) 940; Schoenfeld v. Seattle, 265 
Fed. 726 

Mla.—Curry). vz, Osborne, -.76 Fla, 
39, 79 S 293, 6 ALR 108. 

Towa.—Star Transp. Co. v. Mason 
City, 195 Iowa 930, 192 NW 873. 

Minn.—Schultz v. Duluth, 163 Minn. 
65, 203 NW 449. ; 

R. I.—Fritz v. Presbrey, 44 R. I. 
207,116 A 419, 

s. G—Columbia v. Alexander, 125 
S. C. 530, 119 SE 241, 32 ALR 746. 

[a] Regulations held not arbi- 
trary and unreasonable.—(1) Where 
the traffic conditions in a business 
part of a city are congested, a city 
ordinance, passed by the city coun- 
cil in pursuance of statutory power 
prohibiting motor busses from oper- 
ating in the business district and 
restricting them to certain streets, 
is not void as arbitrary and unrea- 
sonable, notwithstanding the loss of 
patronage to the owners of the motor 
busses, whose licenses are subject to 
a change in legal provisions as to 
routes to be traveled, and the incon- 


venience to the patrons. Fritz v. 
Presbrey, 44 R. I. 207, 116 A 419. 
(2) A city ordinance leaving all 


streets of a city open to the business 
of motor busses carrying passengers 
for hire, except to a limited extent 
streets whereon,street cars operate 
on double ‘tracks, is not unreasonable 
or arbitrary as a matter of law. 
Schultz v. Duluth, 163 Minn. 65, 203 
NW 449. (3) A city ordinance pro- 
hibiting the operator of motor busses 
carrying passengers for hire to op- 
erate on a Street where a street car 
is operated, or from taking on or 
discharging passengers one _ block 
from a Street car line, is not unrea- 
sonable. Star Transp, Co. v. Mason 
City, 195 Iowa 930, 192 NW 873. 

Sl. Farina Bus Line, etc., Co. Vv. 
Hammond, 11 F. (2d) 943; ‘Schappi 
Bus Line vy. Hammond, 11 EB, (2d) 
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Thus an | a. In General. 


such matter, 


940; Schoenfeld v. Seattle, 265 Fed. 
726; Schultz v. Duluth, 163 Minn. 65, 
203 NW 449; Columbia v. Alexander, 
125° S.2 C.5 530; 119.7SE 241,32) ALR 
TAGs “Waid Vet. Worth, (Ghex. 'Civ. 
A.) 258 SW 1114. 

[a] IWustrations.—(1) An _ ordi- 
nance prohibiting the operation of 
motor vehicles for hire on certain 
streets, and prohibiting them from 
stopping to load or unload passen- 
gers within several miles of the busi- 
ness district, but providing that it 
shall not be construed to impair the 
obligation of any contract, iS unrea- 
sonable, discriminatory, and invalid 
as a police regulation where parking 
is permitted on both sides of the 
streets and another motor bus com- 
pany is permitted under its contract 
to do things prohibited by, the or- 
dinance. Schappi Bus Line v. Ham- 
mond, 11 F. (2d) 940. (2) An ordin- 
ance prohibiting vehicles for hire 
from operating on Main Street within 
a designated zone, except to convey 
passengers desiring to be discharged 
at a point on Main Street or pick up 
a@ passenger within that zone, pur- 
Ssuant to a previous call, and requir- 
ing a vehicle for hire in such cases 
to enter Main Street at the corner 
within the point in question and to 
leave at the nearest corner, is void 
as being unreasonable and a dis- 
criminating interference with con- 
stitutional and contractual rights, 
Columbia v. Alexander, 125 S. C. 530, 
119 SE 241, 32 ALR 746. 

{b] Ordinance held not discrim- 
inatory.—An ordinance does not un- 
justly discriminate against certain 
bus lines by prohibiting the opera- 
tion of motor busses along, across, 
or upon specified streets of the city, 
as against a contention that other 
bus lines using other streets were not 
regulated, and freight trucks were 
permitted to operate upon the streets 
in question. Waid v. Ft. Worth, 
(Tex. Civ. A.) 258 Sw 1114. 

32. Desser v. Wichita, 96 Kan. 
820, 153 P 1194, LRA1916D 246; Gill 
v, Dallas, (Tex. Civ. A.) 209 SW 209. 

33. Schlesinger vy. Atlanta, 161 Ga. 
148, 129 SE 861. 

34. Schlesinger v, Atlanta, supra. 


85. Schlesinger v. Atlanta, supra. 

36. Gill v. Dallas, (Tex. Civ. A.) 
209 SW 209. 

37. Gill v. Dallas, supra. 


38. Parking or standing regula- 
tions as to motor vehicles generally 
see supra § 34. 

39. Swann vy. Baltimore, 132 Md. 
256, 1038 A 441. 

[a] Taking away municipal power, 
—Where a statute is enacted cover- 
ing the whole subject of the desig- 


nation and regulation of hack or cab 
stands in cities, which have formerly 


he de 


[$§ 64-65 


The designation of stands or park- 
ing places for taxicabs or other motor vehicles for 
hire, and the regulation of the use and occupation 
of the streets therefor is a matter of police power 
which may be exercised by the legislature,*® or which 
it may delegate to subordinate boards and com- 
missions;*° and in passing a statute dealing with 
the legislature is sole judge of the 
reasonableness of the method adopted.*4 
cept to the extent that such power is exercised 
by the legislature or delegated to a board or com- 
mission, in accordance with the law governing pub- 
he hack stands in general,?? a niunicipality, “under 
its power to regulate the use of its streets and 
sidewalks, may regulate the matter of public stands 
for taxicabs and other motor vehicles for hire on 
the streets of the city,#? and may prescribe the 
length of time that such vehicles may stand there- 
at;** and the fact that, under such regulations, 
one taxi owner secures an assignment of a private 


But ex- 


been regulated by city ordinance, the 
matter is taken out of the hands of 
the city to the extent which such stat- 
ute regulates it. Swann v. Baltimore, 
132 Md. 256, 103 A 441. 

40. Swann v. Baltimore, supra. 

[a] Police commissioners; validity. 
—A statute authorizing the board of 
police commissioners of a city to set 
aside hack stands and to regulate 
their use, and providing a penalty 
for a violation of any regulation 
made by such board, is a valid exer- 
cise of the police power of the state 
and does not deprive the owners and 
operators of hacks of their property 
without due process of law. Swann 
v. Baltimore, 132 Md. 256, 103 A 441, 


‘ 41. Swann vy. Baltimore, supra. 
42. See Municipal Corporations 
XVIII in 44 C. J. 


43. D. C.—District of Columbia v. 
Fickling, 33 App. 371. 
Fla.—State v. York, 90 Fla. 625, 


106 S 418. 

Ga.—Sanders vy. Atlanta, 147 Ga. 
819, 95 SE 695. 

Iowa.—Ritchhart v. Barton, 193 


Iowa 271, 186 NW 851. 

La.—New Orleans v. Calamari, 150 
La. 7387, 91 S 172; New Orleans vy. 
Badie, 146 La. 550, 83 S 826. 

Md.—Swann vy. Baltimore, 132 Md. 
256, 103 A 441. 

N Yz Waldort-Astoria Hotel Co. 
v.. New .York, 212 .N:; Y.-97%7,+105..NB 
803; Borland v. Curto, 121 Misc. 814, 
201 NYS 469; Hotel Astor Vv. Gaynor. 
82 Misc. 94, 148 NYS 279 [aff 159 
App. Div. 888 mem, 144 NYS 494 (aff 
212 N. Y. 97, 105 NE 1086)]. 

Va.—Long’s Baggage Transfer Co. 
v. Burford, 144 Va. 339, 182 SE 355. 

Wis.—Park Hotel Co. v. Ketchum, 
184 Wis. 182, 184, 199 NW. 219, 33 
ALR 351. 

“Taxicabs are the modern develop- 
ment of the old hackney coach. They 
have come to be a public necessity 
for the purpose of facilitating travel 
in large cities. They are a conven- 
ience which the public demands. In 
order to serve the public they must 
be upon the _ streets. They may 
either stand at the curb waiting for 
a fare or travel about the streets 
seeking to pick up a passenger. In 
either event, their use of the street is 
a use incident to public travel. Their 
use of the streets in this manner, 
especially by standing at the curb, 
may be regulated by public author- 
ity. Such a regulation however, is 
not a grant of, but a legitimate limi- 
tation upon, the use of streets, in 
the public interest.’”’ Park Hotel Co. 
v. Ketchum, supra. : 

44, New Orleans v. Calamari, 150 
La. 737, 91 S 172; Waldorf-Astoria 
Hotel Co. v. New York, 212 N. Y. 97, 
105 NE 808. 


Se 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 65] 


cab stand does not deprive another cab owner of 


_ any interest or constitutional right to the use of 


. 


the streets.*° A municipality may prohibit such 
vehicles from standing or parking on certain streets 
or on the streets within a designated area,*® or 
may permit them only upon e¢ertain conditions,‘ 
such as upon a permit from a particular depart- 
ment or official;*® and except where it leaves the 
matter to the unregulated discretion of a local 
officer or department,*® an ordinance enacting such 
a regulation is not invalid as constituting a pro- 
hibition rather than a regulation, where it does 
not otherwise prohibit their free use in such area, 
and provides for the location of stands at other 
places outside the designated area;°° neither is such 
an ordinance unreasonable and confiseatory;°! nor 
is it diseriminatory,°? notwithstanding it permits 
the parking of automobiles by the general public 
on such streets, and provides for certain spaces 
in each business block in the restricted area where 
vehicles carrying freight and express for hire may 
stop for the loading and unloading of merchandise 
from the respective places of business in such 
blocks.** But an ordinance, prohibiting automo- 


biles carrying passengers for hire from parking | 


within the city limits is unauthorized and void, 
where the municipality’s statutory authority is 


{a] Construction of particular 
ordinances.—Ordinances prohibiting 
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same clear for the use of their cus- 
tomers and themselves. 


[42 C.J.] 653 


merely to regulate the parking of automobiles,°** and 
is also void for unreasonableness.*® 

Motor bus stops or stations. Regulations have 
been held reasonable and valid which deny a motor 
bus company the right to use a street for the pur- 
pose of a motor bus stop or station to let off or 
take on passengers;°° or which require such a com- 
pany to establish stations or stopping places at 
designated points,®>? and prohibit it from stopping 
its busses on streets to take on or discharge pas- 
sengers, except at such stations.°® Regulations have 
also been held reasonable and valid “which forbid 
an autobus to stop in a street outside of the stand 
provided for a longer time than is necessary to 
take on or discharge passengers,®® or forbid it to 
receive or discharge passengers except at the curb, 
or the regularly provided stand,®° and except at 
the nearest side of street intersections® and on the 
right-hand side of the street.®? 

Revocation. Licenses granted by a city to main- 
tain hack stands in the public streets, which provide 
that they are revocable, and which are issued pur- 
suant to an ordinance providing that the mayor 
shall have power to revoke any such license, give to 
the licensees no property rights in the street,°* not- 
withstanding such stands are maintained under con- 
tracts with abutting property owners;®* and hence 


(2) “It is a matter of common knowl- 


However, | edge again that cities usually allow 


the use of certain streets as stands 
for vehicles operated for hire, and 
prohibiting the parking of vehicles 
in certain places for more than fif- 
teen minutes, together permit vehi- 
cles for hire to be parked in the pro- 
hibited area for less than fifteen 
minutes. New Orleans v. Calamari, 
150 La. 737,:91 S 172. 

45. Long’s Baggage Transfer Co. 
soe buneor a: 144 Va. 339, 132 SH 
5D. 

46. State v. York, 90 Fla. 625, 106 
S 418; Taylor v. Roberts, 84 Fla. 654, 


this only renders the system all the 
more obnoxious, for, aS was- also 
stated in argument, such proprietors 
are permitted to award such stands 
to the one who will pay the largest 
rental, thus not only allowing. an in- 
dividual. to rent the public streets 
for his private benefit, but also plac- 
ing in the hands of the department, 
or officer to whom the discretion of 
granting or refusing the permit is 
given, a formidable weapon for op- 
pression or corruption, depending 
solely upon the wisdom and integrity 


94 S 874; Sanders v. Atlanta, 147 Ga. | of the officer’’). 


819, 95 SE 695; New Orleans vy. Cala- 


mari, 150 La. 737, 91 S 172;.New 
eee v. Badie, 146 La. 550, 83 S 
[a] Validity.—An ordinance for- 


bidding the use of certain streets as 
a stand for any vehicle operated for 
hire is not unnecessary, arbitrary, 
illegal, null, unconstitutional, void, 
or ultra vires, notwithstanding an- 
other ordinance prohibiting the park- 
ing of vehicles between certain 
places for longer than fifteen min- 
utes. New Orleans v. Calamari, 150 
Laas 737, 910S21%2. 


47. Ritchhart v. Barton, 193 Iowa 
271, 186 NW 8651. 

48. New neta v. Badie, 146 La. 
550, 838 S 82 

49. New Fs pgs v. Badie, supra. 

{a] Illustration. — An ordinance 


providing that no taxicab or for-hire 
automobile shall be permitted to 
stand on streets without a permit 
from the department of public safety, 
designating the location at which 
Such vehicle shall be permitted to 
stand, is unconstitutional in that it 
leaves the question as to whom sper- 
mits shall be issued to the unrégu- 
lated discretion of the department of 
publie safety. New Orleans v. Badie, 
146 La. 550, 552, 88 S 826 (where the 
court said: “The ordinance attacked 
leaves it to the unregulated dis- 
eretion of the department of pub- 
lie safety as to whom permits shail 
bes issued to occupy any part of 
the streets with a public livery car. 
We were informed in oral argument 
that his was done because the 
city epnceaed to the property owners 
abutting the public streets the right 
to say who shall occupy the streets 
in front of their places of business, 
since they have the right’ to keep 


= 50. State v. York, 90 Fla. 625, 106 
418. 
51. Sanders v. Atlanta, 147 Ga. 


819, 95 SE 695; New Orleans vy. Cala- 
mari, 150 La. 737, 91. S 172. 

[a] Illustration. — An ordinance 
forbidding taxicabs, motor busses, or 
other vehicles for hire to park on any 
street within the fire limits longer 
than to discharge or take on passen- 
gers, unless in actual service, except 
in front of railroad stations, and ex- 
cept that three taxicabs or hacks, 
for the exclusive use-of the patrons 
of hotels, may be allowed to: park 
either in front or on the side of ho- 
tels where permission is obtained in 
writing from the proprietor of such 
hotel, and that no hotel proprietor 
can give permission to park in front 
of any place of business occupying 
the store on the ground floor facing 
the street, ete., and providing a fine, 
or imprisonment for a violation of 
the ordinance, is valid as against the 
objection that it is unreasonable and 
confiscatory. Sanders v, Atlanta, 147 
Ga. 819, 95 SE 695. 

52. State v. York, 90 Fla. 625, 106 
S 418; New Orleans v. Calamari, 150 
aiT3i7 Wiis BL. 

53. State v. York, 90 Fla. 625, 106 
S 418. 

{a] “It is a matter of common 
knowledge (1) that the general pub- 
lic, or that portion of same using 
automobiles as a private means of 
transport, are quite generally per- 
mitted to park their vehicles along 
the sides or in the center of city 
streets, though in many cases for a 
limited time only, and in some cases 
no parking is permitted on certain 
portions of streets where there is 
great density of traffic.” State v. 
York, 90 Fla, 625, 106 S 418, 


abutting owners or their tenants en- 
gaged in the mercantile business rea- 
sonable means of ingress and egress 
between their stores and places of 
business and the’public street for the 
unloading and the carrying of freight 
thereto and therefrom. Indeed, this 
is a right which, though subject to 
reasonable regulation, cannot ordi- 
narily be entirely denied.’ State v. 
York, supra. 

[b] “®here is a distinction bhbe- 
tween allowing the parking of ordi- 
nary vehicles by the general public 
along streets and allowing owners or 
operators of taxicabs operated for 
hire to appropriate a certain portion 
of a busy street as a location for the 
conduct of their private business, 
where their vehicles are kept in the 
intervals when they are not em- 
ployed in the carriage of persons 
or property, and while awaiting, or 
soliciting, such employment. This 
distinction was long ago made, as 
to standing places of more primi- 
tive vehicles, to wit, stage coaches, 
by Lord Ellenborough in Rex v. 
Cross, 8 Campb. 224, who charac- 
terized it as ‘making a stable yard 
of the king’s highway.’ ’” State 
rf: York, 90 Fla. 625, 106 S 418, 
420. 

54. Baker v. Hasler, 218 Mo. A, 1, 
274 SW 1095. 

55. Baker v. Hasler, supra, 

56. Perrysburg v,. Ridgway, 
Oh. St. 245, 140 NE 595. 

57. Pine Bluff v. Arkansas Trav- 
eler Bus Co., 171. Ark. 727, 285 SW 
375; Allen v. Bellingham, 95 Wash. 
12, 163). P13. 

58. Pine Bluff v. Arkansas Trav- 
eler Bus Co., 171 Ark: 727, 285 SW. 
375. 

59. West v. Asbury Park, 89.N. J. 
L. 402,,99 A 190. - 

60. West v. Asbury Park, supra. 

61. West v. Asbury Park, supra. 

62. West v. Asbury Park, supra. 

63. Hotel Astor v. Gaynor, 82 
Misc. 94, 143 NYS 279 [aff 159 App. 
Div. 888 mem, 144 NYS 494 (aff 212 
N.Y. 97, 105 NE 1086)]. 

Revocation of motor vehicle li- 
censes or permits generally see infra 
§§ 182-186. 

64. Hotel Astor v. Gaynor, 82 
Mise. 94, 143 NYS 279 [aff 159 App. 
Div. 888 mem, 144 NYS 494 (aff 2123 


108 


420.1 N. ¥. 97, 105 NH 1086)]. 


654 [42 C.5.] 


an ordinance abolishing all hack stands previously 
designated is not invalid as taking property with- 


out due process of law.® 


[§ 66] b. In Front of Private Premises. 
cordance with the above rules,®* an ordinance which 
establishes taxicab stands in public streets in front 
of private premises has been held not to involve 


an impairment of the easement 


owner,®” and such a stand may be maintained along 
the side of the curb adjacent to hotel property with- 
out the consent of the occupants of such property.®® 
But it is not within the power of a municipality 
to authorize the maintenance of a cab stand’ of 
such a nature as to interfere with the ingress to 
and egress from abutting property;°° and an ordi- 
nance to the effect that taxicabs may park or es- 
tablish stands at certain designated places does 


65. Hotel Astor v. Gaynor, supra. 

[a] Reason for rule. — Parties 
maintaining hack stands in_ the 
streets under contracts with the own- 
ers or licensees of abutting property 
have no property rights in the streets 
within a constitutional provision that 
no person shall be deprived of his 
property without due process of law; 
and hence an ordinance abolishing 
such hack stands is not invalid, since 
abutting owners cannot, by their pri- 
vate contracts, confer any right upon 
the hackmen inconsistent with the 
right of the local authorities to regu- 
late the business of hackmen and 
prescribe reasonable regulations as 
to the use of the streets. Hotel As- 
tor v. Gaynor, 82 Misc. 94, 143 NYS 
279 [aff 159 App. Div. 888 mem, 144 
NYS 494 (aff 212 N. Y. 97, 105 NE 
1086) ]. : 

[b] Repeal of the ordinance pur- 
suant to which licenses to maintain 
public hack stands in the streets are 
issued, and which are revocable; con- 
stitutes-a revocation of the. licenses. 
Hotel Astor v. Gaynor, 82 Mise. 94, 
143 NYS 279. [aff 159 App. Div: 888 
mem, 144 NYS 494 (aff 212 N. Y. 97, 
105 NE 1086)]. } 

66. See supra § 65. 

' 67. Waldorf-Astoria Hotel Co. v. 
New York, 212 N. Y. 97, 105 NE 803. 

68. Waldorf-Astoria Hotel Co. v. 
New York, supra. See Park Hotel 
Co. v, Ketchum, 184 Wis. 182, 199 


NW 219, 33: ALR 351 (recognizing | 


this rule). 3 
[a] Reasons for rule.—‘‘Objection 


is made to the inclusion of hotels] 


among the places opposite which 
public hack stands’ may be estab- 
lished and it is asserted that this 
classification involves a_ distinction 
against hotels as compared with 
clubs which renders the ordinance 
void. .In determining the parties or 
premises upon ‘which an ordinance 
shall be operative a municipality is 
not bound to adopt'a-strictly .scien- 
tific classification or one which 
courts or social economists or other 
critics might deem the wisest or the 
best suited to the conditions to be 
met. Of course the parties affected 
thereby must not be denied the equal 
protection of the law and this means 
that the liabilities imposed must op- 
erate with substantial uniformity 
upon all similarly situated. edd Is 
this requirement is complied with it 
is sufficient, provided the classifica- 
tion be reasonable+-that is to say, 
founded upon some rational distinc- 
tion having a real basis in the state 
of things to be dealt with. By the 
ordinance in question the mayor is 
authorized to locate public hack 
stands alongside the curb adjacent to 
public buildings, railroad stations, 
steamship and ferry landings, hotels, 
restaurants and theatres. All these 
places possesS a public. character, 
They are frequented by iarge num- 
bers of persons, many of whom are 
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~[§§ 65-67 


not confer upon the owners of taxicabs a right to 
establish and maintain taxicab stands, as against 


the owner of property to be affected, who does not 


In ac- 


of an abutting 


likely to use a public cab service if 
it is conveniently available. These 
considerations, it seems to us, am- 
ply warrant their inclusion in a com- 
mon class so far as the purpose of 
this ordinance is concerned. As to 
the special complaint in respect to 
the omission of clubs, that omission 


'might well be justified by the differ- 


ent use to which a club building is 
ordinarily devoted. No one at all fa- 
miliar with hotel life in New York 
would think for a moment of com- 
paring the necessity for cab service 
at even the most important private 
club with that which exists at a 
great hotel like the Waldorf-Asto- 
ria.” Waldorf-Astoria Hotel Co. v. 
New ‘York, 212 N. Y. 97, 107, 105 NE 
803. 

69. ‘Waldorf-Astoria Hotel Co. v. 
New York, supra. : 

[a] ‘Illustration.—Where an ordi- 
nance prescribes *the width. of the 
passageway to be maintained in front 
of the entrance of adjacent hotel 
property, if in the establishment and 
maintenance of such a taxicab stand 
the prescribed width of the passage- 


‘way from the street’ to the hotel 


which must be maintained is actually 
insufficient, and the stand established 
unreasonably obstructs. access. to the 
hotel, the proprietor may seek re- 


dress in the: courts against the par- 


ticular method of enforcing the or- 
dinance, which: leads to the resulting 
infringement: on his rights. Waldorf- 
Astoria Hotel Co, v. New York, 212 
N. Y. 97, 105 NE 803. 

{[b] “In the case of a large hotel, 
for example, having several entrances 
in long-continued use it would obvi- 
ously be unreasonable to restrict the 
proprietors by blocking the others 
[entrances] with a hack stand. So, 
also, the entrances to a hotel should 
be left ample enough not ‘only to 
permit guests and others to get in 
and out but to permit a free approach 
to such entrances. The standard of 
what experience has proved to be 
convenient in the past, in order to 
afford free and ample ingress and 
egress to and from a hotel or other 
public building, furnishes a ready 
test of what constitutes a reasonable 
exercise of power under the ordi- 
nance;,and upon such reasonable ap- 
plication of its provisions the abut- 
ting owners are entitled to insist. 
Otherwise, the ordinance must be 
deemed unlawful.” Waldorf-Astoria 
Hotel Co. v. New York, 212 N. Y.'97, 
107, 105 NE 803, 

{c] Rule applied to docks.—Taxi- 
cab drivers have a right to approach 
the leased premises of a navigation 
company with their vehicles to de- 
liver or meet passengers, but they 
have no right to drive in the passage- 
ways on the leased platforms or 
structures, or to interfere with the 
reasonable use of the dock property 
and street approaches by interrupt- 
ing patrons or obstructing the ap- 


consent thereto.’° 
hotel company, cannot, in conflict with such regu- 
lations, permit designated taxicab owners to park 
their cabs at a portion of the curb designated for 
that purpose to the exclusion of all other taxicabs.‘ 

[§ 67] c. At Railroad Depot.’? 
poration may fix parking places or stands for taxi- 
cabs and other motor vehicles, soliciting patronage 
and carrying passengers for hire, near or at rail- 
road depots,’* and authorize the police department 
to regulate the use of such stands,’* and may make 
it unlawful for such a vehicle to park in a specified 
area near such depot except in places provided by 
the railroad company,*® or with its consent."® 


An abutting owner, such as a 


A municipal cor- 


In the 


proaches, and the city cannot author- 
ize such interference, especially as 
against its-own lease. Borland v. 
Curto, 121 Misc. 814, 201 NYS 469. 

70. Ewbank v. Yellow Cab Co., 84 
Ind. A. 144, 149 NE 647. 

71. New. York ‘Taxicab Co. v. 
Hawk, 68 Misc. 555, 125 NYS 220; 
Park Hotel Co. v. Ketchum, 184 Wis. 
182,199 NW 219, 33 ALR 351. 

[a] Rule applied.—A contract by 
the proprietor of a hotel, granting to 
a taxicab company the exclusive 
right to maintain a motor cab service 
station for the transportation of 
guests and such other persons as 
might desire the use of the com- 
pany’s vehicles in the street adjacent 
to the hotel, is violative of an ordi- 
nance providing for specially licensed 
cabs to use temporarily a portion of 
the street in front of hotel premises 
as a stand, and that such cabs shall 
be confined to carrying passengers 
from such premises, and another or- 
dinance providing that such specially 
licensed cabs shall not solicit or take 
any passengers on the street, but 
shall confine themselves solely to and 
for use of guests of the hotel, and 
hence is invalid. New York Taxicab 
Co. v. Hawk, 68 Misc. 555,125 NYS 220. 

[b] A navigation company cannot 
bargain with respect to the use of 
street approaches to its leased prop- 
erty by an individual taxicab owner 
or reserve rights therein to such 
owner. Borland v. Curto, 121 Misc. 
814, 201 NYS 469. : 

Rights of abutting owners gener- 
ally see Municipal Corporations XVIII 
in 44 C. J, é 

72. Designating places for hacks 
to stand at depots generally see 
Carriers § 1077. 

Regulation of hackmen and hotel 
runners at depots generally see Mu- 
nicipal Corporations § 461. 

73. Taylor v. Roberts, 84 Pla. 654; 
94 S$ 874; Welsh v. Morristown, 98 
N. J. L. 630, 121 A 697; Kenyon Ho- 
tel Co. v. Oregon Short Line R. Co., 
62 Utah 364, 220 P 382;°32 ALR 343; 
City > Cab, ete, Co: ivi oHayden,: 73 


Wash. 24, 1381 P 472, LRAI1915F 726, 


AnnCas1914D 731. 

74. Taylor v. Roberts, 84 Fla. 654, 
94 S 874; Kenyon Hotel Co, v. Oregon 
Short Line R. Co., 62 Utah 364, 220 P 
382, 32 ALR 343. 

75. Kenyon Hotel Co. 
Short Line R. Co., supra. j 

76. Ritchhart v. Barton, 193 Iowa 
271, 186 NW 851; Kenyon Hotel Co. v. 
Oregon Short Line R. Co., 62 Utah 
364, 220 P 382, 32. ALR 343. 4 thy 

[a] Punishment for entry on rail- 


v. Oregon 


road grounds.—Where a city has by ~ 


statute the express power to punis 
for trespass, it may inflict such pun- 
ishment for entry by motor vehicles 
on grounds of a railroad company 
near the depot without the co any’s 
consent. Kenyon Hotel Co. v. Oregon 
Short Line R. Co., 62: Utah 36 220. 
P 382, 32 ALR 343. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 67-69] 


absence of any showing to the contrary it will be 
assumed that such a regulation is necessary for 
the protection and convenience of those passing to 
and from the depots and trains by means of street 
ears and other conveyances, including those who 
may come and go afoot;"? and therefore such regu- 
lation is not invalid as unreasonable,’® or as pro- 
hibiting the use of the public street,’® or as dele- 
gating to a railroad company the power to regulate 
traffic along the streets.®° 

[§ 68] 7. Service; Increase or Decrease. Under 
some regulations autobusses must run on a regular 
schedule during certain hours,*! without repetition 
in whole or in part of the schedule trips,®* and must 
operate for a certain number of hours each day,%? 
or during certain hours,** and under such regula- 
tions it is unlawful to omit to operate an autobus 
over the designated route during the hours pre- 
scribed.8® Under other regulations,8° power is 
vested in the public service board or commission 
to determine the extent and character of the serv- 
ice to be furnished by motor busses or like motor 
vehicles ;87 its permission must be obtained for 
an increase or decrease of service;®* and if a motor 
bus company places in operation additional equip- 
ment without obtaining such permission, it therein 
acts unlawfully,*® and, upon the protest of a com- 
peting carrier, the commission should order it to 
desist from such unlawful operation.°° Under such 


statutes an application to the commission for a 
- 77, Kenyon Hotel Co. v, Oregon 
Short Line R. Co., supra. 

78. Kenyon Hotel Co. v. Oregon 
Short Line R. Co., supra; City Cab, 
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be operated along the termini desig- 
nated by the operator for at least 
six consecutive hours a day, such op- 
eration to be in accordance with the 
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change of route or for increasing or decreasing the 
service should be considered by the commission and 
be governed in the same manner as in case of an 
original application for a certificate;®t and in a 
proper case, after a notice and hearing, the com- 
mission may order a motor transportation company 
which has not been giving convenient and neces- 
sary service to modify its schedule,” or to furnish 
additional service;®* but it must give the company 
the prescribed notice of such order so as to afford 
the company an opportunity to comply therewith.*4 
Upon such application for an extension or increase 
in service, the public utilities commission in de- 
ciding whether the extension or increase shall be 
granted must consider the question of public con- 
venience and necessity,®> and the question whether 
the public in the territory proposed to be served 
already has adequate common carrier transporta- 
tion service independent of that proposed to be 
rendered by applicant.°* The necessity for an in- 
crease of service, however, by a motor bus line can- 
not be properly judged by a single isolated inei- 
dent,°” particularly where another carrier easily 
accessible is at hand to deal with any emergency 
crowd.% 

[§ 69] 8. Seating Capacity; Overloading. Regu- 
lations have been held valid which prescribe the 
reasonable seating capacity of vehicles,®® prescribe 
the number of persons who may be permitted to 
ride at one time,t and require all persons applying 
383, 154 NE 323; Scioto Valley R., 
ete., Co. v. Public Utilities Commun., 


115 Oh,. St. 358, 154 NE 320. 
Application for certificate of con- 


ete “Col v: Hayden, 73 Wash. 24, 131 
P 472, LRAI915F 726, AnnCas1914D 
(ol. 

[a] Assigned places.—A regula- 
tion requiring hackmen to keep them- 
selves and their vehicles within an 
assigned place while soliciting for 
patronage is not unreasonable, and 
the mere fact that the places as- 
signed are not of equal value for 
solicitation does not render’ the 
regulation invalid. City Cab, etc., Co. 
v. Hayden, 73 Wash. 24, 131 P 472, 
LRA1915F 726, AnnCas1914D 731. 

' 79. Kenyon Hotel Co. v. Oregon 
Short Line R. Co., 62 Utah 364, 220 P 
382, 32 ALR 343. 

80. Kenyon Hotel Co. 
Short Line R. Co., supra. 

[a] It merely authorizes designa- 
tion by the railroads of places on 
their premises, and does not delegate 
to them the power to regulate traffic 
on the streets. Kenyon Hotel Co. v. 
Oregon Short Line R. Co., 62 Utah 
864, 220 P 382, 32 ALR 3438. 

{[b] ‘he fact that the railroad 

company may give an advantage to 
the vehicles of one hotel company or 
transportation company is not to be 
eonsidered in determining the validity 
of such an ordinance, that matter be- 
ing one for the public utilities com- 
mission. Kenyon Hotel Co. v. Ore- 
gon Short Line R. Co., 62 Utah 364, 
220 P 382, 32 ALR 343. 
- Bl. Lee’s Application, 28 Cal. A. 
719, 153 P 992; Huston v. Des Moines, 
176 Iowa 455, 156 NW 8838; Allen v. 
Bellingham, 95 Wash. 12, 163 P 18. 

[a] An ordinance requiring auto- 
busses to run on a regular schedule 
from 6 A. M. to midnight daily at 
least six days a week is a valid exer- 
cise of the city’s police power. Lee’s 
Application, 28 Cal. A. 719, 153 P 992. 

g2. Allen v. Bellingham, 95 Wash. 
LZATE St Pa 8; 

83. Booth v. Dallas, (Tex. Civ. A.) 
179 SW 301; Allen v. Bellingham, 95 
Wash. 12, 163 P 18; Ex p. Dickey, 76 
W. Va. 576, 85 SE 781, LRA1915F 840. 

[a] Validity of regulation.—An 
prdinance for the regulation of motor 
usses, providing that a bus should 
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terms of the ordinance, and making 
it unlawful to operate any motor bus 
on any other street or route than 
that designated in its license certifi- 
cate, is not in derogation of the citi- 
zen’s right to engage in any lawful 
pursuit of business. Booth v. Dallas, 
(Tex. Civ. A.) 179 SW 301. 

84. Lee’s Application, 28 Cal. A. 
719, 153 P 992; West v. Asbury Park, 
SOAINet Jes 402,- 99 A190. 

85. West v. Asbury Park, 

86. See statutory provisions; 
municipal ordinances. 

837. Conn.—Modeste Vis Public 
Utilities Commn., 97 Conn. 453, 117 A 
494, 

Oh.—Cincinnati Tract. Co. v. Pub- 
lic Utilities Commn., 113 Oh. St. 618, 
150 NE 81. 

Utah.—Gilmer v. Public Utilities 
Commn., 247 P 284. 

Ww. Va.—Smith v. Nunnelly, P. U. 
Ree 1905 Ae. 


supra. 
and 


Wis.—Vanderwerker v. Superior, 
179 Wis. 638, 192 NW 60: 
Regulation by public Woard or 


commission in general see supra §§ 


56, 57. 

88. Scioto Valley R., ete., Co. v. 
Public Utilities Commn,, 115 Oh. St. 
858, 154 NE 320; Cincinnati Tract. 
Co. v. Public Utilities Commn., 113 
Oh. St. 668, 150 NE 308; Gilmer vy. 
Public Utilities Commn., (Utah) 247 
P 284, 

[a] Provision mandatory. — A 


statutory provision requiring a’ mo- 
tor bus company which desires to 
change, extend, or shorten its route, 
or to increase or decrease the num- 
ber of vehicles, or substantially to 
increase its seating capacity, to make 
application therefor to the public 
utilities commission is mandatory. 
Cincinnati Tract. Co. v. Public Utili- 
ties Commn., 113 Oh. St. 668, 150 NE 
308. 


89. Scioto Valley R., ete., Co. v. 
Public Utilities Commn., 115 Oh. St. 
358, 154 NE 320. 

90. Scioto Valley R., ete. Co. v. 
Public Utilities Commn., supra. 


91. Central Ohio Transit Co. v. 


Public Utilities Commn., 115 Oh. St. 


venience and necessity see infra §§ 
126-128. 


92.. Huston v. Des Moines, 176. 
Iowa 455, 156 NW 883. 
93. Columbus R., etc., Co. v. Pub- 


lic Utilities Commn., 113 Oh. St. 634, 
150 NE 2387; Cincinnati Tract. Co. v. 
Public Utilities Commn., 113 Oh. St. 
618, 150 NE 81s 

[al The public utilities commis- 
sion cannot of its own motion with- 
out notice and, hearing. establish ad- 
ditional service. Columbus R.,. etc., 
Co, v. Public Utilities Commn., 113 
Oh. St. 634; 150 NE..237. 

94. Cincinnati Tract. Co. v. Public 
Utilities Commn,, 118 Oh. St. 618, 150 
NE 81. 

{a] Thus a. statute requiring not 
less than sixty days’ notice of an or- 
der of the commission for additional 
service applies only to motor trang-= 
portation companies which have been 
found by, the commission not to be 
giving “convenient and necessary 
service,” and the sixty days’- time 
therein mentioned is for the purpose 
of purchasing and installing ~ such 
additional equipment as may. be 
found by the commission to be neceés- 
sary. Cincinnati Tract. Co. v. Public 


Utilities. Commn,, 113 Oh. St. 618, 
150 NE 81. 

95. Scioto Valley R., etc., Co. v. 
Public Utilities Commn., 115. Oh. St. 


358, 154 NE 320. 

Certificate of public convenience 
and necessity generally: see infra §§ 
108-130. 

96. Scioto Valley R., 
Public Utilities Commn., 
358, 154 NE 320; 
Utilities Commn., 


etc, Corstyv. 
115.Oh,, St; 
Gilmer v. Public 
(Utah) 247 P 284. 


97. Scioto Valley R., etc.,.€o. vi 
Public Utilities Commn., 115 Oh. St. 
358, 154 NE 320. 

98. Scioto Valley R., etc, Co. v. 
Public Utilities Commn., supra. 


99. West v. Asbury Park, 89 N. J. 
L. 402, 99 A 190; Davis v. Houston, 
(Tex. Civ. A.) 264 SW 625. 

Tjokn re Automobile Traffic, 
(Ariz.) PRP. U. R. 1915C 945; State -v;: 
ee ie 82 Fla, 276, 89 S 558, 22 ALR 
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for passage and tendering the fare to be carried,? 
unless the particular vehicle is already loaded to 
capacity,? and require a notice to be placed on 
the vehicle when it has already been engaged.* The 
regulations may prohibit the operation of an auto- 
bus when overloaded in excess of its seating ¢a- 
pacity,® or with passengers riding outside the body 
of the bus.® 

[§ 70] 9. Fares or Rates? The state legislature 
ora municipality, under its power to regulate such 
vehicles, may fix the fares or rates of compensation 
that may be charged by the operators of jitneys, 
taxicabs, or like public service motor vehicles,’ and 
require taxicabs to be equipped with taximeters;° 
and where the rates of fare so fixed will permit 
a fair profit for the service rendered, they are not 
confiscatory and unreasonable because they will not 
also yield a fair return on all the property em- 
ployed by the person rendering the service.° <A 
regulation fixing fares is not discriminatory because 
it fixes lower rates of fare for motor-driven vehicles 
than for horse-driven vehicles,44 or because it re- 
quires taximeters on motor-driven vehicles only,’ or 
because it requires taximeters on motor-driven ve- 
hicles designed to carry not more than four persons 
and not on those of greater carrying capacity ;+* 
nor is a provision requiring the use of taximeters 
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[$§ 69-72 


on motor-driven vehicles unreasonable or void, since 
it is necessary to prevent fraud.1* 

Public board or commission.1® The power of 
regulating such rates or fares may be vested in 
the railroad or public service commission;'® and 
where such power extends to private carriers, the 
latter cannot raise any charge or rate without se- 
curing the consent of the commission,’? cannot ac- 
cord to one person any rate or facility different. 
from that accorded to any other person,1® and can- 
not render a transportation service for any rate 


or charge less than that named in the tariff rates 


established by the commission.1® An order of the 
commission that the fare for round trip service 
shall not be less than one hundred and forty per 
cent of the regular schedule fare is not invalid as 
requiring a discrimination for the same service.?° 

[§ 71] 10. Soliciting. A municipality, within its 
police power, may prohibit taxicab drivers from en- 
tering upon passenger depot property or upon 
wharves used in connection with steamship traffic, 
to solicit passengers or baggage at certain times;7? 
and such a regulation merely applies to such drivers 


- while in their occupation and does not render them 


lable to arrest when upon such property at other 
times.?? 
[§ 72] D. Injunction against Enforcement of 


2. West v. Asbury Park, 89 N. J. 
L. 402, 99 A 190; Fonsler v. Atlantic 
Gity, TON) To Ts. 1256 VA 119. ot 

{a] A municipality (1) under its 
power to establish reasonable regula- 
tions for the conduct of the business 
of licenses may pass an ordinance 
providing that it shall be unlawful 
for the driver of any omnibus or au- 
tomobile to refuse to convey any pas- 
senger from one point to any other 
point in the city. Atlantic City v. 
Brown, 71 N. J. L. 81, 58 A 110 [aff 
72 N. J. L. 207, 62 A 428]; Fonsler v. 
Atlantic City, 70 N. J. L. 125, 56 A 
119; Atlantic City v. Dehn, 69 N. J. 
ma 293) 54 A220) (2). Buecthe mere 
fact that a person is the driver of a 
“licensed bus’ does not show that he 
is a common carrier, so as to require 
him to carry passengers for the legal 
fare, Atlantic City v. Dehn, supra. 

Duty of carrier to receive passen- 
gers generally see Carriers § 1063. 

3. Dennis v. Miles, [1924] 2 K. B. 
39 


9. 

[a] Unlawfulness. — Regulations 
applicable to motor busses sometimes 
make it unlawful to carry more pas- 
sengers than the vehicle is construct- 
ed to carry. Dennis v. Miles, [1924] 
2KSB, 399. 

4. Fonsler v. Atlantic City, 70 N. 
Jeri, 12'5,°5'6 A 119. 

5. Huston v. Des Moines, 176 Iowa 
455, 156 NW 883; West v. Asbury 
Park, 89 N. J. L. 402, 99 A 190; Allen 
v. Bellingham, 95 Wash. 12, 163 P 
18. 

Excluding motor vehicles of exces- 
sive weight from streets and high- 
ways generally see supra § 63. 

6 Huston vy. Des Moines, 176 Iowa 
455, 156 NW 883; West v. Asbury 
Park, 89 N. J. L. 402, 99 A 190. 

7. Regulation generally of: 
Freight rates see Carriers §§ 627—- 

630. 

Passenger fares see Carriers §§ 1081- 

1088 


gs. U. S.—Schoenfeld vy. Seattle, 265 
Fed. 726. 

Fla.—State v. Dillon, 82 Fla. 276, 
89 S 558, 22 ALR 227. 

Mo.—Ex p. Tarling, 241 SW 929. 

N. Y.—Yellow Taxicab Co. v. Gay- 
nor, 82 Misc. 94,.143 NYS 279 ‘faff 
159 App. Div. 893’ mem, 144 NYS -299 
(aff 212 NEY. 97, 105 (NH. 1086) }. 

Pa.—Philadelphia Jitney Assoc. vy. 
Blankenburg, 24 Pa. Dist, 1000. 


| traveled, and it 


Tex.—McCutcheon vy. Wozencraft, 
(Commn, A.) 255 SW 716 [rev (Civ. 
A.) 230 SW 733]. 

W. Va.—Ex p. Dickey, 76 W. Va. 
576, 85 SE 781, LRA1915F 840. 

[a] Power of municipality.—(1) 
An ordinance fixing the rate of fare 
for the hire of taxicabs is within the 
legislative authority of a municipal- 
ity authorized to regulate such con- 
veyance. Yellow Taxicab Co. v. Gay- 
nor, 82 Misc. 94, 143 NYS 279 [aff 
159 App. Div. 893 mem, 144 NYS 
299 (aff 212 N. Y. 97, 105 NE 1086)]. 
(2) Although an ordinance fixing 
rates payable by public utilities can- 
not be presented to electors for adop- 
tion under a city charter, an ordi- 
nance granting a franchise to motor 
busses and limiting the maximum 
fare within the city to five cents is 
not objectionable, where the city re- 
tains power to regulate the fare be- 
low five cents, and at most such pro- 
vision can be declared void only 
when an attempt is made to increase 
the rate. McCutcheon v. Wozen- 
craft, (Tex. Commn. A.) 255 SW 716 
[rev (Civ. A.) 230 SW 733]. 

9. Ex p. Tarling, (Mo.) 241 SW 
Yellow Taxicab Co. v. Gaynor, 
82 Misc. 94, 143 
App. Div. 893 mem, 144 NYS 299 
(aff 212 N. Y. 97, 105 NE 1086) ]. 

[a] The validity of a section of 
an ordinance, requiring that taxicabs 
be equipped with taximeters, may be 
determined without reference to the 
validity of another section, fixing the 
rates of fare for various distances 
is not affected by 
the invalidity of a section fixing 
license tax at an amount in excess 
of half the registration fee provided 
by law. Ex p. Tarling, (Mo.) 241 
SW 929. 

10. Yellow Taxicab Co. v. Gaynor, 
82 Misc. 94, 148 NYS 279 [aff 159 
App. Div. 893 mem, 144, NYS 299 
(aff 212 N. Y. 97, 105 NE 1086)]. 


11. Yellow Taxicab Co. v. Gaynor, 
supra. 

12. Yellow Taxicab Co. v. Gaynor, 
supra 

‘13. Yellow Taxicab Co. v. Gaynor, 
supra. 

14, Yellow Taxicab Co. v. Gaynor, 
supra 


15. Power generally see supra §§ 


16. Terminal Taxicab Co. v. Kutz, 
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24) US... 252.36 SCtv5838,0 60) Man eds 
984, AnnCas1916D 765; Haddad v. 
State, 23. Ariz. 105; 201 P 847; In re 
Automobile Traffic, (Ariz.) P. U. R. 


'1915C 945; Modeste v. Public Utili- 


ties Commn., 97 Conn. 453, 117 A 494. 

[a]. Im California, under Const. 
art XII § 2, as amended in 1911, the 
railroad commission’s power to estab- 
lish rates of charges for the trans- 
portation of passengers and freight 
by railroad and other transportation 
companies extends to transportation 
on the public highways by means 
of motor trucks or automobile stages, 
not exclusively within the limits of 
a municipality, and such power can- 
not be interfered with or modified by 
the legislature. Western Assoc. of 
Short Line R. Cos. v. California R. 
Commn:) 2173) Cali" 802; 216 26Pe30d, ok 
ALR 1455. 

{[b] In New Jersey Pub. L. (1926) 
p 219, amending.Act March 17, 1916, 
and Pub. L. (1926) p 226, amending 
Act April 21, 1911, placed motor ‘ve- 
hicles used to transport passengers 
for hire under control of the board 
of public utility commissioners and 


‘divested towns of the power to fix 


and regulate by ordinance passenger 
fares thereon. Morrison v. West New 
York, (Sup.) 136 A 175. 

Regulation of rates by railroad or 
public service commission generally 
see Carriers § 1082. 

17. Frost v. State R. Commn., 197 
Cal. 230, 240 P 26. 

18. Frost v. State R. Commn., su- 
pra. f 

19. Frost v. State R. Commn., su- 


20. Haddad vy. State, 23 Ariz. 105, 
201 P 847. 

21. Seattle Taxicab, ete., Co. v. Se- 
attle, 86 Wash. 594, 150 P 1134. 
_ [a] “Soliciting” within the mean- 
ing of such a regulation is the act 
of seeking to obtain the right and 
privilege of passengers to transfer 
such passengers or their baggage for 
hire by actual persuasion or persist- 
ent entreaty, and the mere presence 
of such a driver whether in uniform 
or not and whether or not accompan- 
ied by a vehicle is not “soliciting” 
within the meaning of the regula- 
tions. Seattle Taxicab, ete., Co. v. 
Seattle, 86 Wash. 594, 150 P 1134. 

22. Seattle Taxicab, ete, Co. w 
Seattle, 86 Wash. 594,-150 P 1134. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 5 


§§ 72-73] 

I 
Regulation. In accordance with the principles re- 
lating to injunctions against public officers and 
boards in general?? and against municipalities and 
municipal officers,?4 a suit may be maintained to 
enjoin the enforcement of an invalid motor regu- 
lation,?> such as upon the ground that the classi- 
fication of vehicles under the regulation is arbitrary, 
unjust, and unreasonable.2* But before the courts 
can interfere by injunction with the exercise of 
legislative power granted to a city to license and 
regulate such vehicles, it must appear that the 
attempted exercise of such power is clearly un- 
just, discriminatory, unreasonable, or oppressive 327 
and since a person or company has no inherent 
right to use the streets for jitneys, or like vehicles,?® 
such a person or company who has no grant or 
license to such use is not entitled to injunctive relief 
against a municipality to restrain it from enfore- 
ing an ordinance regulating the jitney business, as 
no property rights would be affected,?® even though 
the effect of the regulation may be to put such 
person or company out of business.*° Injunctive 
relief will not be granted against an ordinance pro- 
hibiting the operation of jitneys upon the streets 
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and providing a penalty for violation thereof, where 
it does not appear that prosecution under the ordi- 
nance is imminent or threatened ;*1 nor will a tem- 
porary injunction be granted against a valid ordi- 
nance restricting the operation of motor busses, 
upon the theory of balance of convenience between 
the parties.22. So, also, an injunction will not be 
granted to restrain the public service commission 
from considering rules and regulations which have 
not yet been passed or promulgated.** 

Passengers. An ordinance prohibiting the use 
of jitneys of a certain carrying capacity upon city 
streets does not invade the property rights of pas- 
sengers using jitneys.*4 ; 

[§ 73] E. Penalties.2® Subject to constitutional 
restrictions,*® the state legislature in enacting motor 
vehicle regulations may prescribe penalties for vio- 
lations of such regulations,?? and as to regulations, 
making a violation thereof a penal offense, the pre- 
scribing of a penalty is essential to the enforce- 
ability of the regulation.*® A municipality, within 
its power of regulation and control of such vehi- 
cles,?® unless forbidden by statute,*? may also pre-_ 
scribe penalties for violations of regulations enacted 


23. See Injunctions §§ 383-406. 

24. See Injunctions §§ 407-418. 

25. Cal.—Whyte v. Sacramento, 65 
Cal. A. 534, 224 P 1008. 

Minn.—Fairley v. Duluth, 150 
Minn, 374, 185 NW 390, 32 ALR 1258. 

Mo.—Baker v. Hasler, 218 Mo. A. 
1, 274 SW 1095. 

Okl.—Tulsa v. Thomas, 89 Okl. 188, 
214 P 1070. 

Tex.—Davis v. Houston, (Civ. A.) 
264 SW 625; Prater v. Storey, (Civ. 
A.) 249 SW 871; Lossing v. Hughes, 
(Civ. A.) 244 SW 556. 

[a] Injunctive relief may be 
granted: (1) Against a void ordinance 
prohibiting -the parking .of motor 
busses within city limits. Baker v. 
Hasler, 218 Mo. A. 1, 274 SW 1095. 
(2) Against a criminal prosecution 
under a void ordinance prohibiting 
the use of jitneys and providing a 
penalty for a violation thereof, where 
operators are being threatened with 
criminal prosecution thereunder. Da- 
yis v. Houston, (Tex. Civ. A.) 264 SW 
625. 

{b] Designation of territory af- 
fected held sufficient in suit to re- 
strain enforcement of ordinance reg- 
ulating the use of motor trucks in a 
certain described district. Whyte v. 


pe hatalaw ne 65 Cal. A. 534, 224 P 
008. 
[c] Representative action.—Where 


an ordinance imposes an unauthor- 
ized and illegal wheelage tax on mo- 
tor vehicles, which affects in the 
same way a large number of resi- 
dents, who have a community of in- 
terest in the controlling principle 
involved, the decision of which will 
affect their separate property rights, 
the method of enforcement of the 
ordinance being drastic, the legal 
relief afforded (paying the tax and 
suing to recover the unauthorized 
portion) to an individual being at- 
tended with expense out of propor- 
tion to the amount involved, and 
practically not worth pursuing, but 
the relief in equity being complete, 
a representative action may be main- 
tained by one or more aggrieved per- 
sons in behalf of themselves and 
others similarly situated, and appro- 
priate relief by injunction may be 
given. Fairley . Duluth, 150 Minn. 
374, 185 NW 390, 32 ALR 1258. 

{d] Jurisdiction of court.—In a 
suit to enjoin enforcement of an or- 
der suspending plaintiff's license to 
operate an automobile for hire on the 
ground that the ordinance authoriz- 
ing the order is invalid, the court has 


- [42 ©, J.—42] 


jurisdiction to determine whether an 
injunction should be granted so far 
as it is alleged in the petition that 
the ordinance is void, and that its 
enforcement will result in an injury 
to and destruction of plaintiff’s prop- 
erty right of doing an authorized 
business. Prater v. Storey, (Tex. 
Civ. A.) 249 SW 871. 

26. McReavy v. Holm, 166 Minn. 
22, 206 NW 942. 

[a] Complaint held insufficient to 
state cause of action to restrain that 
the classification was arbitrary, un- 


just, and unreasonable. McReavy v. 
Holm, 166 Minn. 22, 206 NW 942. 
27. Ga.—Sanders v. Atlanta, 147 


Ga./ 819, 95 SE’ 695. 

Kan.—Desser v, Wichita, 96 Kan. 
820, 153 P 1194, LRA1916D 246. 

N. Y.—Hotel Astor v. Gaynor, 82 
Misc. 94, 143 NYS 279 [aff 159 App. 
Div. 888 mem, 144 NYS 494 (aff 212 
N. Y. 97, 105 NE 1086)]. 

Pa.—Bagley v. Scranton City, 67 
Pa. Super. 543. 

R. IL—Fritz v. Presbrey, 44 R. I. 
207, 116 A 419. 

[a] Pacts not showing right to 
injunction.—Where certain owners 
and operators of taxicabs,, who have 
paid a license fee of twenty“five dol- 
lars to the municipality for each ve- 
hicle operated and obtained a license 


jfor the right to operate their taxi- 


cabs in the city for hire, file a pe- 
tition against the city and the chief 
of police, alleging that the ordinance 
regulating the use of taxicabs was 
unreasonable and confiscatory, and 
that it denies to plaintiffs equal pro- 
tection of the laws, in that private 
citizens who paid no. license tax are 
permitted to park their cars, and 
pray that the city and the chief of 
police be enjoined from enforcing the 
ordinance, etc., it is not error, under 
the pleadings and the evidence, to 
refuse an interlocutory injunction. 
Sanders v. Atlanta, 147 Ga. 819, 95 SH 
695 


28. See infra § 103. 

29. LeBlanc v. New Orleans, 138 
La, 243, 70 S 212; Davis v. Houston, 
(Tex. Civ. A.) 264 SW 625; San An- 
tonio v. Fetzer, (Tex. Civ. A.) 241 SW 
1034. , 

[a] Petition not showing right to 
relief.—Where a petition to test the 
validity of a city ordinance prohibit- 
ing the use of jitneys of a certain 
size on public streets does not show 
that plaintiffs, jitney owners, had a 
grant or license from the city, and 
the pleading of defendant city shows 


that licenses granted expired before — 
the ordinance would take effect, the 
pleadings do not show that any 
property right of plaintiffs would be 
injured by enforcement of the ordi- 
nance. Davis v. Houston, (Tex. Civ. 
A.) 264 SW 625. 


30. San Antonio v. Fetzer, (Tex. 
Civ. A.) 241 SW 1034. 4 
1. Davis v. Houston, (Tex. Civ. 


3 
A.) 264 SW 625. 

32. Fritz v. Presbrey, 44 R. I. 207, 
116 A 419. 

{a] The fact that the termini 
fixed by ordinance prove less con- 
venient for some patrons of motor 
busses and that the restriction of 
traffic results "in pecuniary loss to 
certain licensees of motor busses 
does not render such ordinance in- 
valid, unless it is further shown that 
it was adopted in arbitrary and op- 
pressive disregard of their rights. 
Fritz v. Presbrey, 44 R. I. 207, 116 A 
419. 

33. Long v. State R. Commn., 145 
Ga. 353, 89 SE 328. 

34 Davis v. Houston, (Tex, Civ. 
A.) 264 SW 625. 

35. Penalties: 

Generally see Fines, Forfeitures, and 

Penalties §§ 72-161. 

For violation of license regulations 

see infra § 192. 

Prosecution of violation as crime or 
offense see infra XIX. 

36. See constitutional provisions. 

37. Ex p. Jonischkies, 92 Tex. Cr. 
461, 244 SW 997. 

Punishment as criminal offense see 
infra XIX. 


38. State v. Darazzo, 97 Conn, 728, 
118 A 81. 
[a] Statute held enforceable.— 


The term “or any provision hereof,” 
within a provision that anyone vio- 
lating “any order, rule or regulation 
adopted or established under the 
provisions of this Act or any pro- 
vision hereof’ shall be fined or im- 
prisoned as therein stated, refers to 
a violation of the act and not to any 
rule or regulation established under 
the act, although a comma is absent 
before such term, and hence the act 
is enforceable as providing a penalty 
for its violation. State v. Darazzo, 
97 Conn. 728, 118 A 81. 

Penalty as essential to enforce- 
ability of criminal statute generally 
see Criminal Law § 30. 

39. See supra §§ 20, 21, 55. 

40. State v. Thurston, 28 R. I. 
265, 66 A 580. 

[a] Dlustration.—A statute; de- 


658 [42 C.J.] 
byante+ 


limits prescribed by the statute 


ordinance;**® and furthermore, penalties so pre- 
seribed are invalid so far as they conflict with or 
differ from a penalty by statute for the same of- 
fense,** unless the municipality is authorized by 
charter or statute to prescribe a different penalty.*® 
The enforcement of 
such a penalty is controlled by the law relating to 
the enforcement of penalties generally.*7 
action or proceeding for the fine or penalty imposed. 
for a violation of a motor vehicle regulation must 
be brought in the name of and for the use of the 
official or governmental division entitled to receive 
it,48 and where it is to recover a sum of money 
as a fine or forfeiture it is generally regarded as a 


Enforcement of penalty.‘ 


claring a fine for “every person who 
Shall ride or drive faster than the 
common pace” in certain cities or in 
the compact part of a town or village, 
covers the field of a town ordinance, 
declaring a penalty for one who 
shall drive an automobile on the 
public streets of the town at greater 
than a designated rate of speed, so 
that such ordinance is void under 
another statute forbidding any ordi- 
nance imposing any penalty on an act 
punishable under any statute. State 
v. Thurston, 28 R. I. 265, 66 A 580. 

41. Fla.—State v. Parker, 87 Fla. 
181, 100 S 260. 

Jowa.—Huston y. Des Moines, 176 
Iowa 455, 156 NW 883. 

Mich.—Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521. 

N. J.—Bridgeton y. Zellers, 100 N. 
Jom ion, bat? A, 520! 

N. Y¥.—Chapman v. Selover, 225 N. 
Y. 417, 122 NE 206. 

Tex.—_Ex p. Jonischkies, 92 Tex. 
Cr, 461, 244 SW 997. 

[a] Walidity.—The mere fact that 
under an ordinance the municipal 
judge may impose a longer term of 
imprisonment on some offenders than 
on others within the limits fixed by 
the ordinance does not affect the va- 
lidity of the ordinance. State v. 
Parker, 87 Fla. 181, 100 S 260. 

42. Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521. 

[a] Penalty held reasonable.—The 
provision of a city ordinance regu- 
lating taxicabs, that a violation 
thereof may be punished by a fine not 
to exceed five hundred dollars, and 
imprisonment in the county jail not 
to exceed ninety days, is not unrea- 
sonable, where it is within the limit 
‘permitted by statute. Melconian v. 
oe Rapids, 218 Mich, 397, 188 NW 

43. Melconian v. Grand Rapids, 
supra; Ex p. Jonischkies, 92 Tex. Cr. 
461, 244 SW 997, 

[a] In New York, under the 
Highway L. (Comp. L..c 25) §§ 287, 
288, 290 relating to the speed of 
motor vehicles and declaring that 
any violation of the provisions of 
the statute shall constitute a mis- 
demeanor, and granting limited au- 
thority to cities and incorporated 
villages to make such regulations by 
- ordinance and to fix the punishment 
for violation thereof, and in view of 
the fact that the state when it pun- 
ishes- misdemeanors by a fine is not 
confined to the dubious remedy of 
civil action for a penalty, an incor- 
porated village may by ordinance 
limit the,speed of automobiles in the 
village to fifteen miles an hour and 
provide that a violation thereof shall 
constitute a misdemeanor and impose 
a fine therefor, and, if the fine is not 
paid, imprison the offender, and is 
not restricted to a civil action for a 
penalty; hence a person arrested for 
a violation of such ordinance cannot 
maintain an action for false arrest 


But the penalty. prescribed by a munici- 
pality must be reasonable,*? and must be within the 
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authorizing the 


Thus an 
such business.°* 


against the officer who arrested him 
upon the ground ,that the village au- 
thorities have no authority to enforce 
the ordinance but have power only 
to prescribe a penalty for the viola- 
tion. Chapman v. Selover, 225 N. Y. 
417, 122 NE 206. 

44. Cal.—In re Murphy, 190 Cal. 
286, 212 P 30; In re Smith, 26 Cal. A. 
SAG Nee tsp : 

Mich.—Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521. 

N 


. Y.—Peo. v. Chapman, 88 Misc. 
469, 152 NYS 204. 
Tex.—Hx p. Jonischkies, 92 Tex. 


Cr, 461, 244 SW 997. 

WwW. Va.—State v. Robinson, 96 W. 
Va. 556, 123 SH 575, 

[a] Ordinances held invalid.—(1) 
An ordinance for the violation of 
street traffic regulations fixing as a 
penalty a fine of not to exceed one 
hundred dollars with no distinction 
as to whether it be a first or subse- 
quent offense is void under a statute 
providing that no ordinance shall be 
valid which provides a less penalty 
than is prescribed by state statutes, 
where the offense denounced is also 
an offense against the state, in view 
of a statute fixing the penalty for the 
same offense at a fine of one hundred 
dollars for the first offense and a fine 
of not less than ten dollars nor more 
than two hundred dollars for subse- 
quent offenses. Ex p. Jonischkies, 92 
Tex. Cr. 461, 244 SW 997. (2) A speed 
ordinance fixing ten dollars as a 
minimum fine for its violation fixes 
a punishment in excess of a Statute 
providing for the same maximum but 
stating no minimum, and hence is 
void. Peo. v. Quayle, 122 Misc. 607, 
204 NYS 641. (3) Under New York 
Highway L. (L. [1909] c¢ 30) § 288, 
as amended by Li. (1910) c 374, pro- 
viding that an ordinance regulating 
the speed of motor vehicles shall fix 
the punishment for violation thereof, 
which shall, supersede those speci- 
fied in § 290 subd 2, declaring that 
the violation of any of the provisions 
of § 287 shall be a misdemeanor 
punishable by fine not exceeding one 
hundred dollars, and § 290 subd 9, 
providing that any person violating 
any of the provisions for which no 
punishment has been specified shall 
be guilty of a misdemeanor punish- 
able by a fine not exceeding twenty- 
five dollars, a village ordinance regu- 
lating the speed of motor vehicles, 
and declaring that anyone violating 
it shall be guilty of a misdemeanor 
and punishable by a fine not exceed- 
ing fifty dollars, is illegal, because 
imposing an excessive fine, in viola- 
tion of subd 9. Peo. v. Chapman, 88 
Misc. 469, 152 NYS 204, 

[b] Ordinance held valid.—Where 
a statute prohibits motor vehicles 


from traveling on any streets at a] 


greater rate of speed than fifteen 
miles an hour and a city ordinance 
provides that, wherever the rate of 
speed shall be in excess of thirty 


4 


civil remedy,’ although in some jurisdictions the 
recovery of a fine, as distinguished from a for- 
feiture, cannot be had by a civil action.*° f 
action or proceeding, however, even though civil, is 
penal in its nature,®! so that the burden is upon 
the state or municipality to prove defendant’s vio- 
lation of the regulation,®? and no presumption arises 
in such action from the mere fact that defendant 
has taken out a license that he has engaged in 
the business covered by the. license;°* and he may 
offer evidence to show that he was not engaged in 


Such an 


A judgment entered in such a civil 


action or proceeding, which in form and effect is 
one which ean properly be entered only in a crim- 
inal prosecution for a violation of the motor vehicle 
statute, is erroneous;°** and the proceeding cannot be 
treated as a criminal prosecution so as to sustain 


miles an hour, the violation shall be 
a misdemeanor, punishable in all 
cases by imprisonment, and the pun- 
ishment imposed by the Motor Ve- 
hicle Act consists of a fine or im- 
prisonment, or both, the effect of the 
ordinance is to impose a punishment 
for a more flagrant violation of the 
rights of the public than the legisla- 
ture has seen fit to punish, and does 
not violate the rule that municipali- 
ties may not by ordinance prescribe 
a different penalty for the same of- 
fense dealt’ with by an act of the 
legislature. Ex p. Snowden, 12 Cal. 
Av bh 21 aOR (242 

{c] Costs in addition to penalty.— 
Although the power of a city to en- 
act an ordinance regulating the use 
of its streets by taxicabs is derived 
from the constitution and not from 
the statute, the city cannot impose 
costs in addition to the fine for a 
violation of the ordinance, where thé 
statute is determinative of the pen- 
alty, even in such a case, and does 
not permit the imposition of costs. 
Melconian v. Grand Rapids, 218 Mich. 
397, 188 NW 521. 

45. State v. Robinson, 96 W. Va. 
556, 123 SE 575. 

46. Enforcement by summary con- 
viction see infra XIX. 

47. See Fines, Forfeitures, 
Penalties §§ 79-154. 

48. Kuder v. State, 172 Wis. 141, 
178 NW 249. ; 

Persons entitled to enforce penalty 
generally see Fines, Forfeitures, and 
Penalties § 101. 

49. Chicago v. Gall, 195 Ill. A. 41; 
Kuder v: State, 172 Wis. 141,178 NW 249. 

Proceedings to recover: 
Fine generally see Fines, Forfeitures, 

and Penalties § 5. 
Penalty generally see Fines, Forfei- 

tures, and Penalties § 80. 


and 


50. State v. Hamley, 137 Wis. 458, 


119 NW 114. 

[a] Thus, under a statute author- 
izing a civil action for forfeitures 
where the act for which the forfei- 
ture is imposed is not also a mis- 
demeanor, and defining a forfeiture 
as including any penalty in money or 
goods other than a fine, a civil action 
may not be maintained to recover a 
fine imposed under a_ statute ‘pro- 
viding that an automobile operator 
who fails to stop on signal of a per- 
son driving a-horse, etc., shall be lia- 
ble to a fine. State v. Hamley, 137 
Wis. 458, 119 NW 114. 

Recovery of fine generally see 
Fines, Forfeitures, and Penalties § 5. 

51. Chicago v. Gall, 195 Ill. A. 41. 

‘Recovery of fine generally see 
Fines, Forfeitures, and Penalties § 5. 

52. Chicago v. Gall, 195 Ill. A, 41. 

53. Chicago v. Gall, supra. 

54 Chicago v. Gall, supra. 

55. Kuder v. State, 172 Wis. 141, 
178 NW 249. 

Judgment for penalty generally see 
Hinge. MOUS ares: and Penalties §§ 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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the judgment, although the evidence is sufficient to 
show a violation of the statute.®® 

Disposition of proceeds. Where a statute pro- 
vides that all fines for violations of the automobile 
law shall go to the state, and a later statute pro- 
vides that all police court fines shall go to the 
municipalities, and repeals all inconsistent statutes, 
except in cases where otherwise specifically fixed by 


MOTOR VEHICLES 


[42 C.J.] 659 


statute, such automobile fines belong to the state.®? 


But in the absence of a statute to the contrary, a 
municipality which has power to make regulations 
in respect of the operations of motor vehicles within 
its limits is not required to turn over to the state 
treasurer fines and penalties collected by it for the 
violation of such regulations.” 


IV. LICENSE AND REGISTRATION OF PRIVATE AND PUBLIC SERVICE VEHICLES*® 
[By Hmnry H. Sxyurs] 


[§ 74] A. In General. Generally speaking, the 
same principles and rules that govern the licenses 
of other occupations and privileges,®® particularly 
those relating to licenses of vehicles and means of 
transportation in general,®° apply with respect to 
licenses to operate motor vehicles,*+ except to the 
extent that the latter are governed by special stat- 
utory or municipal regulations.®? 

License bulletins. Under some statutes,°* peri- 
odieal bulletins of automobile licenses are furnished 
by the state authorities to the mayors, burgesses, 
and other officers mentioned in the statute free of 
charge,®* but are required to be furnished to other 
applicants only on the payment of a nominal fee.® 

[§ 75] B. Purpose, Nature, and Distinctions.°¢ 
The registration and numbering® of motor vehicles 
is necessary to secure a proper observance of their 
duties on the highway and for the purpose of aiding 
in the detection of such vehicles and of those re- 
sponsible for their movements and conduct, in ease 


56. Kuder v. State, 172 Wis. 141, 


Transf., etc., Terminal, 100 Conn, 114, 


they fail to observe such duties,®® and the object 
of the license is to furnish a further guaranty that 


proper use of the vehicle will be made and that’ 


it will be operated in compliance with the law.°%® 
Like other leenses,’° a license to operate a motor 
vehicle is a personal privilege granted to the 
licensee ;*1 and, in the case of a license to operate 
an automobile for hire, it is in the nature of a 
special privilege or right granted to the licensee.?? 
Since it is such a privilege, it is not transferable 
unless a transfer is authorized by the regulations,** 
and is subject to revocation.’ 

Distinctions.’® An ordinary motor vehicle license, 
however, is not a license to do business as a trans- 
portation company as a common earrier.*® The 
former is a license or tax on the motor vehicle or 
rather on the privilege of operating the vchicle 
on the streets and highways,’’ while the latter is 
not only a tax upon the privilege of using the 
highways but also an occupation tax on the busi- 


machine and of those who are respon- 
sible for its movements and conduct, 


178 NW 249. 

57. State v. Robinson, 78 N. H. 
286, 99 A 292, 

- Disposition of proceeds of: 
Fines generally see Fines, 

tures and Penalties §§ 40, 
Penalties generally see Fines, Forfei- 

tures and Penalties §§ 160, 161. 

5714. Peo. v. Buffalo, 175 App. Div. 
218, 161 NYS 706 [aff 93 Misc. 275, 
157 NYS 938]. 

[a] Rule applied.—A _ statutory 
provision, requiring penalties to be 
paid to the state treasurer for viola- 
tions of any act “of or in relation to 
the use of public highways by motor 
vehicles now in force or hereafter 
enacted,” means an act of the legis- 
lature and not the ordinances of a 
municipal corporation, so that a 
further provision that “except as 
herein otherwise provided, this arti- 
ele shall be exclusivély controlling,” 
does not refer to fines or penalties, 
and where another statute relieves 
‘cities of a certain class from the in- 
hibition against the passage of 
special ordinances, fines and penal- 
ties collected for the violation of 
motor vehicle ordinances by such a 
city need not be turned over to the 
state treasurer and the city is not 
guilty of conversion in retaining 
them. Peo. v. Buffalo, 175 App. Div. 
218, 223, 161 NYS 706. 

58. Licenses and taxes of livery- 
stable and garage keepers see Livery- 
Stable and Garage Keepers §§ 9-11. 


Forfei- 


59. See Licenses 37 C. J. p 162. 

60. See Licenses §§ 81-86. 

61. Ard v. Peo., 66 Colo. 480, 182 
P 892. ‘ 

62. See infra §§ 76-209. 

63. See statutory provisions. 

64. In re Auto Bulletins, 43 Pa. 
Co. 314. 

65. In re Auto Bulletins, supra. 

66. Purposes of motor vehicle 


regulations generally see supra § 23. 

67. Number plates generally see 
infra §§ 157-159. 

68. Cal.—Parke v. Franciscus, 194 
Cal. 284, 228 P 435; In re Schuler, 167 
Cal. 282, 139 P 685, AnnCas1915C 706. 

Conn. — Kaufman Vv. Hegeman 


123.A°16.. 

Ga.—Knight v. Savannah Electric 
€o., 20 Ga. A. 314, 93 SE 17. 

Hawaii.—tTerr. v. Schaefer, 19 Ha- 
waii 214, 216 [cit Cyc]. 

Iowa.—In re Issue of Retail Deal- 


er’s Motor Vehicle License, etc., 183 
NW 440. 
Mass.—Nichols v. Holyoke St. R. 


Co., 250 Mass. 88, 145 NE 33; Rolli v. 
Converse, 227 Mass. 162, 116 NE 507; 
Fairbanks v. Kemp, 226 Mass. 75, 115 
NE 240; Crompton vy. Williams, 216 
Mass. 184, 103 NE 298; Com. v. Boyd, 
188 Mass. 79, 74 NE 255, 108 AmSR 
464. 

Mich.—Peo. v. Schneider, 139 Mich. 
673, 103 NW 172, 69 LRA 3465. 

N. H.—Emerson Troy Granite Co. 
v. Pearson, 74 N. H. 22, 64 A 582, 

N. J.—Unwen v. State, 73 N. J. L. 
529, 64 A 163 [aff 75 N. J. Li 500, 68 
A 110). 

N. Y.—Peo. v. MacWilliams, 91 
App. Div. 176, 86 NYS 357. 

Pa.—Radnor Tp. v. Bell, 27 Pa. 
Super. 1. 

“The nature of motor vehicle traf- 
fic requires that there be a more cer- 
tain indicia of ownership than mere 
possession for the protection of the 
general public in case of accidents 
or violations of the law and to pre- 
vent fraud upon innocent purchasers. 
In order to effectuate this purpose 
registration and identification of mo- 
tor vehicles is required. The ‘legal 
owner’ and the ‘registered owner’ 
upon the face of the certificate iden- 
tity the vehicle.” Parke v. Francis- 
cus, 194 Cal. 284, 292, 228 P 435. 

“The provisions of the _ statute 
which limit the rate of speed, which 
require the display of signals and the 
use of efficient brakes, are all appro- 
priate to preserve safety in the use 
of the road. These requirements, 
however, will be practically useless 
unless violators thereof can be de- 
tected and punished. The rapidity 
with which the machines can move 


'renders detection almost impossible, 
‘and the arrest of those violators 


equally difficult. For the purpose of 
aiding in the identification of each 


the provisions of” the license and: 
registration statutes are designed. 
Unwen y. State, 73 N. J. L: 529, 533, 
64 A163 [aff 75 N. J. L. 500, 68 A 110}. 

{a] “Yo attain this purpose, the 
compelled registration of the ma- 
chine, with the name of its owner, 
together with the other particulars 
descriptive of the machine itself, are, 
if not efficient, at least suitable.” 
Unwen v. State, 73 N. J. L. 529, 533, 
read 163 [aff 75 N. J. L. 500, 68 A 

69. Cal—In re Schuler, 167 Cal. 
282, 139 P 685, AnnCas1915C 706. 

Ga.—Knight v. Savannah Electric 
Co.5:20 Ga. A. 3145 93° SH 17. 

Mass.—Rolli v. Converse, 227 Mass. 
162, 116 NE 507. 

N. H.—Emerson Troy Granite Co. 
v. Pearson, 74 N. H. 22, 64 A 582, 

N. J.—Unwen v. State, 73 N. en 
529, 64 A 163 [aff 75 N. J. L. 500, 68 
A 110]. 

Or.—State v. Preston, 103 Or. 631, 
206 P 304, 23 ALR 414. 

70. See Licenses § 4. 

71. Ala.—Foshee v. State, 15 Ala. 
A. 1138, 72 S 685. 

Conn.—Shea _ v. Convert, 97 Conn. 
141, ue A 694, 

N. Y.—Peo. v. Cohen, 128 Misc. 29, 
217 NYS 726. 

Or.—Northwest Auto Co. v. Hurl- 
burt, 104 Or. 398, 207 P 161. 

Pa.—In re West, 37 Pa. Co. 510. 

Utah.—Bleon vy. Emery, 60 Utah 
582, 209 P 627. 

Ww. Va.—Carson v. Woodram, 95 W. 
Va. 197, 120 SE 512. 

25 See infra § 103. 

73. See infra §§ 175, 176. 

74 See infra §§ 182-186. 

75. License fees and other taxes 
pedi ae Bert er generally see Licenses 

§ 6-9. 

76. Zamboanga Transp. Co. 
Zamboanga, 42 Philippine 545, 547. 

77. Foshee v. State, 15 Ala. A. 113, 
72 S 685; State v. Becker, 288 Mo. 
607, 283 SW 54; Zamboanga Transp. 
Co. v. Zamboanga, 42 Philippine 545; 
State v. Zimmerman, 181 Wis, 552, 
196 NW 848, 


Vv. 


\ 


660 [42 C.J.] 


ness of the person or company operating the motor 
vehicles,’* although in some jurisdictions such a 
license fee or tax is not regarded as an peer aon 


tax."® 


[§ 76] C. Power To License or Tax—l. By State 
or State Agency.®° The authority to impose a license 
tax upon motor vehicles must be found in the con- 
stitution and statutes, whether predicated upon the 
taxing power or upon the police power of the 
state,®* and in view of the possibility for harm 
when such vehicles are recklessly driven, and of the 
great injury to the highways occasioned by them,*? 
it is well settled that the state legislature, under 
its pohee power, may require a license and registra- 
tion of the vehicle and impose a license or registra- 


78. Zamboanga Transp. Co. v. 
Zamboanga, 42 Philippine 545; State 
v. Zimmerman, 181 Wis. 552, 196 NW 


848. 

_ 79. Ex p. Phillips, 64 Okl. 276, 167 
P 221; Greene v. San Antonio, (Tex. 
Civ. A.) 178 SW 6. 

[a] Under a city charter author- 
izing the city to license trades and 
business, and charge license, fees 
which shall not be construed as oc- 
cupation taxes, a license fee, im- 
posed for the use of streets for jit- 
neys as carriers of passengers, is not 
an occupation tax, Greene v. San 
Antonio, (Tex. Civ. A.) 178 SW 6. 

Occupation taxes generally see Li- 
censes § 8. 

80. As to public service vehicles 
see infra § 104. 


Power of regulation in general see 


supra §§ 19, 54. 

81. Avery v. Interstate Grocery 
Co., 118 Okl. 268, 248 P 340. 

82. Briedwell v. Henderson, 99 
Or.506; 195: P+575;) In re! Hoffert, 34 
S. D. 271, 275, 148 NW 20, 52 LRANS 
949. And see cases infra note 83. 

“Tt is a well known fact that motor 
vehicles, and especially when driven 
at high speed, are far more destruc- 
tive of roadways than animal pro- 
pelled vehicles. Their use materially 
increases the cost of maintaining the 
public roads; and it is neither unrea- 
sonable nor unjust that they should 
be required to pay, or help to pay, 
this increased expense.” In re Hof- 
fert, leis 

83. S.—Hendrick v. Maryland, 
oe (Bf “%G 610, 35 SCt 140, 59 L. ed. 

Ala.—Birmingham v. Bergreen, 18 
Ala. A. 636, 94 S 195 [certiorari 
den 208 Ala. 697, 94 S 921]; Boze- 
Manuva yotate, oo Ala ceA. wey IEG 1s 
an {certiorari den 183 Ala. 91, 63 S 

01 

asa —Cowan v. State, 171 Ark. 
1018, 287 SW 201; State v. Berry, 158 
Ark> 84, 249 SW 572. 

Cal.—In re Schuler, 167 Cal. 282, 
139 P 685, AnnCasi915C 706. 

Fla.—Jackson v. Neff, 64 Fla. 326, 
60 S 350 [app. dism 238 U. S. 610, 
35 SCt 792, 59 L. ed. 1488]. 

Ida.—In re Kessler, 26 Ida. 764, 
L4G ts: LRA1915D 322, AnnCas 
1917A 228. 

Ind.—Baldwin vy. 194 Ind. 

175 Ky. 286, 


303, 141 NE 343. 
Ky.—Smith v. Com., 
194 SW 367; Newport v. Merkel 
Bros, Co., 156 Ky. 580, 161 SW 549. 
Mass.—Barrows v. Farnum’s Stage 
Lines, Inc., 254 Mass. 240, 150 NE 
206; In re Opinion of Justices, 251 
Mass. 569, 147 NE 681; Dudley v. 
Northhampton St. R. Co., 202 Mass. 
443, 89 NE 25, 23 LRANS 561. 
Mich.—Jasnowski v. Detroit, 191 
Mich. 287, 157 NW 891; Vernor v. 
Secretary of State, 179 Mich, 157, 
146 NW 3388, AnnCas1915D 128. 
Minn.—Park v. Duluth, 134 Minn. 
296, 159 NW 627. 
Miss.—State v. Lawrence, 108 
Miss. 291, 66 S 745, LRA1917E 322. 
N. J.—Cleary v. Johnston, 79 N. J. 


State, 


MOTOR VEHICLES 


[§§ 75-76 


tion fee or tax for the privilege of operating a 
motor vehicle upon the public highways of the 
state,®* even upon highways built with federal aid.** 


This power the legislature may reserve exclusively 


L. 49, 74 A 538; Unwen v. State, 73 
Nw J. To '529,764 A 168 Gaff 75 Ned. 
1a B09, 68 A 110]. 

N. D.—State v. Wetz, 40 N. D, 299, 
168 NW 835, 5 ALR 731. 

Oh.—Saviers v. Smith, 101 Oh. St. 
132, 128 NE 269. 

Or.—State v. Kozer, 116 Or. 581, 
242 P 621; Camas Stage Co. v. Kozer, 
LOE FOr. 600-9209) Ps Oba ezom Alle Eva 210s 
Northwest Auto Co. v. Hurlburt, 104 
Or. 398, 207 P 161; Briedwell v. Hen- 
dersen, 99 Or.. 506, 195 P 575. 

Pa.—In re Automobile Acts, 15 Pa. 
Dist. 88; Com. v. Densmore, 13 Pa. 
Dist..639) 29" Pa. Cowal 

Ss. C.— Briggs v. Greenville County, 
137 S: Cy 2885: 135 SH153: 

Sui Inne Hoffert, 34 S. D. 271, 
148 NW 20, 52 LRANS 949. 

Tex.—Ball v. McKinney, (Civ. A.) 
286 SW 341; Ex p. Parr, 82 Tex. Cr. 
525, 200 SW 404. 

Vt.—State v. Williams, 135 A 713; 
State v. Powers, 135 A 712; State v. 
Caplan, 135 A 705. 

W. Va.—Carson v. Woodram, 95 
WeivVal 97. 1207SE 5122 

[a] Illustration. — A statute re- 
quiring motor vehicles operating for 
hire as a business between fixed and 
regular termini in any incorporated 
city or town to obtain a license or 
permit therefor is a proper exercise 
of the police power of the state and 
is valid and constitutional. Carson 
v. Seta 95° W. Va. 197, 120 SE 
512 

[b] Under a constitutional power 
to levy reasonable duties and excises, 
the legislature may levy an excise as 
a toll for the use of public ways 
by motor vehicles. In re Opinion 
II a he det 251 Mass, 569, 147 NE 

{c] County license.—The legisla- 
ture may impose a tax for the privi- 
lege of keeping and using motor ve- 
hicles within a particular county and 
for the privilege of using such ve- 
hicles on the roads improved, re- 
paired, or maintained by the county 
or improvement districts therefor. 
ae v. Berry, 158 Ark. 84, 249 SW 

7 

License fees and taxes generally 
see infra §§ 193-209. 

84. Liberty Highway Co. v. Michi- 


gan Public Utilities Commn., 294 
Fed. 703. 
[a] Rule applied.—Federal High- 


way Act § 9 (Comp. St. Annot. Suppl. 
[1923] § 7477 1/2h), providing that 
“all highways constructed or recon- 
structed under the provisions of this 
act shall be free from tolls of all 
kinds,” does not deprive a state of 
the right, in the exercise of its po- 
lice. power, to enact reasonable regu- 
lations for the use of such highways, 
including the imposition of license 
fees. Liberty Highway Co. v. Michi- 
gan Public Utilities Commn., 294 Fed. 
703, 709 (where the court said: “the 
most that can be said of it in this 
connection is that such a provision is 
merely a condition attached as be- 
tween the federal:‘government and the 
state, to the contribution of aid pro- 


to the state,®° and may impose a license fee or tax 
in lieu of all other privileges or license taxes which 
the state or any municipality or county thereof 
might impose;%¢ or it may authorize the state to 
collect license fees for the use of streets by motor 
vehicles,®7 or it may delegate this power in whole 
or in part to municipalities.*® 

A road improvement district does not constitute’ 
a subordinate political agency of the state for the 
purpose of taxation, and is not authorized to lay 
a privilege tax on motor vehicles.®® 


vided by federal legislation, and can- 
not deprive the state of its power and 
duty as trustee of the public high- 
ways for the benefit of the people of 
the state, to enact reasonable regula- 
tions in the exercise of its police 
When! over such highways’). 

[b] A license fee on motor vehi- 
cles is not invalid as,imposing a 
“toll,”? within the federal Rural Post 
Roads Act, requiring highways con- 
structed under its provisions to be 
free from tolls. Martine v. Kozer, 
11 F, (2d) 645. 

85. Hattiesburg v. James, 134 
Miss. 671, 99 S 133; Ball v. McKin- 
ney, (Tex. Civ. A.) 286 SW 341. 

se. Ala.—Mills v. Conecuh County 
Ct. of Comrs., 204 Ala. 40, 85 S 564; 
Birmingham v. Bergreen, 18 Ala. A. 
636, 94 S 195 [certiorari den 208 Ala. 
697, 94 S 921]. 

Til.—Lincoin v, Dehner, 268 Ill. 175, 
108 NE 991; Chicago v. Francis, 262 
Ill. 331, 104 "NE 662. 


Ind.—Brownlee v. Princeton, 152 
NE 828. 
Mich.—Jasnowski v. Detroit, 191 


Mich. 287, 157 NW 891. 

N. J.—Bridgeton v. Zellers, 100 N. 
Ji d 33, 124 A 520. 

. Y.-Buffalo v. Lewis, 192 N. Y. 
193, “84 NE 809. 

N. D.—State v. Wetz, 40 N. D. 299, 
168 NW 835, 5 ALR 731. 

See also infra § 77. 

[a] Rule applied.—(1) Where the 
state imposes a registration fee or 
license tax on automobile owners for 
private use in lieu of all other privi- 
leges or licenses, such provision pro- 
hibits a municipality from imposing 
any further privilege or license tax 
on automobiles so used by the owner. 
Birmingham vy. Bergreen, 18 Ala. A. 
636, 94 S 195 [certiorari den 208 Ala. 
697, 94 S 921]. (2) An ordinance 
prohibiting the use of any vehicle on 
the streets of the city until a license 
has been obtained therefor is con- 
trary to a statute which provides 
that no owner of a motor vehicle, 
except motor trucks and commercial 
vehicles, who has obtained a certifi- 
cate from the secretary of, State, shall 
be required to obtain any other li- 
cense or permit to use the same. 
Lincoln v, Dehner, 268 Ill. 175, 108 
NE 991. 

{b] Justice or wisdom of legisla- 
tion.— Where the legislature has ex- 
ercised its discretion as to whether 
a privilege tax on the operation of 
automobiles on the public highways 
shall, be in lieu of, or in addition to, 
other taxes, the court cannot inquire 
into the justice or wisdom of its de- 
cision. Jasnowski v. Detroit, 191 
Mich. 287, 157 NW 891. 

Constitutionality of such regula- 
tion see infra § 80. 

87. Roe v. Jacksonville, 319 Ill. 
215, 149 NE 812; Baldwin v. State, 
194 Ind. 303,141 NE. -348;.-Ball -v. 
Py ERS abe (Tex. Civ: TRY: 286 SW- 


See infra § 77. 
89. State v. Berry, 
249 SW 572. 


88. 
158 Ark. 84, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 77] 


[§ 77] 2. By Municipal Corporation®°—a, In Gen- 
As in ease of licenses in general,®! the state 
may prohibit a municipal corporation from passing 
regulations in reference to the licensing of motor 
vehicles,°? or it may give such right to munici- 
palities unrestrictedly,®* or subject to whatever lim- 
itation of such right the legislature in its wisdom 
may impose,®* except where the control of such 
matters is reserved to the municipality by virtue 
And except to the 
extent that the state has reserved to itself the 
power to license such vehicles in lieu of other 
licenses,°> or has prohibited a municipality from 
requiring licenses and imposing license fees or taxes 
on ordinary motor vehieles,*’ a municipal corpora- 
tion or quasi-municipal corporation, under its police 
power and within the limits of its legislative or 
charter powers, may require licenses and registra- 
tion, and impose license and registration fees for 
private motor vehicles 


eral. 


of a constitutional provision.®® 


the privilege of operating 


90. As to public service vehicles 
see infra §§ 105-107. 

91. See Licenses §§ 16-30. 

92. Ball v. McKinney, (Tex. Civ. 
A.) 286 SW 341. And see cases infra 
note 97. . 

93. Ball v. McKinney, (Tex. Civ. 
A.) 286 SW 341. 

94. Ball v. McKinney, supra. 

95. Montgomery v. Orpheum Taxi 
Co), 203 Ala. 108, 82.58 117; Peow iv: 
McGraw, 184 Mich. 233, 150 "NW 836. 

[a] Thugs, where the constitution 
provides that no person operating a 
publie utility shall use the streets of 
a city without the consent of the 
-eity’s duly constituted authorities, 
and that the right of all cities to 
the reasonable control of _ their 
streets is reserved to them, such 
reservation is not limited to a city’s 
right to regulate the use of its 
streets by public service corpora- 
tions, but vests in the city an in- 
alienable right to pass reasonable or- 
dinances regulating the use of the 
streets by automobiles; and hence a 
statute providing that, except as 
otherwise provided, local authorities 
shall have no power to pass or en- 
force any ordinance or regulation 
requiring from an automobile owner 
or chauffeur any license or permit for 
the use of the streets, is invalid. 
Peo. v. McGraw, 184 Mich. 233, 150 
NW 836. 

96. See supra § 76. 

97. U. S.—Barrett v, New York, 
189 Fed. 268 [rev on other grounds 
232_U. SS. 14,34 SCt=203, 58... ed: 
483] (New York). 

. Ala.—Birmingham vy. Bergreen, 18 
Ala. A. 636, 94 S 195 [certiorari den 
208 Ala. 697, 94 S 921]. 

Fla.—State v. Quigg, 86 Fla. 51, 96 
S 8; Anderson vy. Wentworth, 75 Fla. 
300, 78 S 265. 

Miss.—Hattiesburg v. James, 134 
Miss. 671, 99 S 133; Hiler v. Oxford, 
112 Miss. 22, 72 S 837. 

N. Y.—Buftalo v. Lewis, 192-N. Y. 
193, 84 NE 809. 

Oh,—Frisbie v. Columbus, 80 Oh. 
St. 686, 89 NE 92 [rev 31 Oh. Cir. Ct. 
125]. 

Okl.—Ex p. Holt, 74 Okl. 226, 178 
P 260; Muskogee v. Wilkins, 73 Okl. 
a Os ple eke Ge oul /e 

Philippine.—Zamboanga Transp. Co. 
v. Zamboanga, 42 Philippine 545, 

Tex.—El Paso v. Look, (Civ. <A.) 
288 SW 506. 

W. Va.—Combs v. Bluefield, 97 W. 
Va. 395, 125 SE .239 

[a] Ordinance hela invalid.—An 
ordinance imposing a ‘‘tax” “for the 
privilege of operating, 
propelling . {motor vehicles] along 
or upon the public streets, avenues, 
highways and other public places in 
the city,” is a plain attempt to avoid 
such provisions of the Motor Vehicle 
Law, and where it does not show that 


driving or | 


MOTOR VEHICLES 


same vehicles,®® 
pressly excepts 


pose. 


and good order 


provide for the 


its purpose is to provide revenue, it 
is invalid. Buffalo v. Lewis, 192 N. 
Y. 193, 201, 84. NE 809, 

{b] Provision not prohibiting.—A 
Statutory provision that no license 
fee or tax other than that prescribed 
in the statutes shall be charged by 
the state or any municipality or other 
political subdivision, except the regu- 
lar property tax, does not prohibit 
a city from charging the same license 
fees to owners of automobiles resid- 
ing in the city as are charged by the 
state. Combs v. Bluefield, 97 W. Va. 
395, 397, 125 SE 239 (where the court 
said: “It simply says that no license 
fee or tax other than that prescribed 
shall be imposed by the state or any 
municipality. In other words, no 
license fee or tax different from that 
prescribed shall be imposed either by 
the state or any municipality or po- 
litical subdivision,—not that a mu- 
nicipality shall not charge any li- 
cense fee or tax,—but that it may 
charge none other than that as fixed” 
by the statute). 

[c] Repeal of ordinance.—W here 
an ordinance, regulating the use of 
streets of a city by persons -using 
vehicles thereon, in so far as it ap- 
plies to motor vehicles, is annulled 
by a statute providing for the regis- 
tration of motor cars and an annual 
license, it is not revived by the re- 
peal of that statute by a later act, 
providing for the registration, iden- 
tification, and regulation of motor 
vehicles. Frisbie v. Columbus, 80 
Oh. St. 686, 89 NE 92 [rev 31 Oh. 
Cir Cty 1257. 

98 Ala.—McLendon y. Kerr, 210 
Ala. 110, 97 S 145; Mobile v. Gentry, 
170 Ala. 234, 54 S 488. 


Fla.—DuBose v. Parker, 89 Fla. 
334, 103 S 625, 
Tll._—Roe v. Jacksonville, 319 Ill. 


215, 149 NE 812; Lincoln vy. Dehner, 


268 Ill. 175, 108 NE 991; Ayres v. 
Chicago, 239 Ill. 237, 87 NE 10738. 
Ind. j 194 Ind. 
303, 141 NE 343. 
Ky .—Mayfield v. Carter Hardware 


Cox 94 Ky. 364, 230 SW 298; Hender- 
son v, Lockett, 157 Ky. 366, 163 SW 
199. 

Mass.—Com. v. Theberge, 231 Mass. 
386, 121 NE 30. 

Mich.—Peo. v. MeGraw, 184 Mich. 
233, 150 NW 836; Peo. v. Schneider, 
139 ‘Mich. 673, 108 NW 172, 69 LRA 
345, 5 AnnCas 790. 

Minn.—Park v. Duluth, 134 Minn. 
296, 159 NW 627. 

Miss.—Wasson v. Greenville, 123 
Miss. 642% 86 S 450. 

N. J.—Morristown-Madison Auto 
Bus Co. v. Madison, 85 N. J. L. 59, 88 
A 829. 

N. Y.—Buffalo v. Lewis, 192 N. Y. 
193, BS NE 809. 

N. C.—Southeastern Express. Co. 


v. Charlotte, 186 N. C. «668, 120 SE 


orderly conduct.® 
not been delegated to it, a municipality cannot 
require the owner of an automobile to pay a license 
fee to the city, in addition to the license fee paid 
to the state, as a condition precedent to his use 
of his car on the streets for purposes of pleasure,* 
especially where such vehicles are expressly ex- 
empted by statute from such license fees.® 
stitutional provision empowering the legislature to 


[42 C.J.] 662 


within the corporate limits,9* notwithstanding the 
imposition of state licenses and license fees of the 


especially where the statute ex- 
from its operation municipalities 


wherein a license fee is imposed for the same pur- 
Such a license may be imposed by a mu- 
nicipality under its charter or statutory authority 
to regulate and license the use of streets by persons 
using vehicles,? or under its power to secure peace 


and prevent disturbances and dis- 
Where, however, such power has 


A con- 


registration of motor vehicles and 


475; Thompson vy. Lumberton, 182 N. 
C. 260, 108 SE 722. 


Or.—Thielke v. Albee, 79 Or. 48, 
15S0 Peto oe 
Pa.—Brazier yv. Philadelphia, 15 


Pa. Dist... tepate. 25 ata, econo eel 
508, 7 AnnCas 548]; Com. v. Haw- 
kins, 14 Pa. Dist. 592. 

Tex.—A B C Storage, etc., Co. v. 
Houston, (Civ. A:) 269 SW 882; Ex p. 
Parr, 82 Tex. Cr. 525, 200 SW 404; 
ees Denny, 59: Tex. Cr. 579, 129 SW 

Wash.—White v. Turner, 114 Wash. 
405, 195 P 240, 197 P 609. 

99. Ayres v. Chicago, 239 Ill. 23%, 
87 NE 1073; Sprout v. South Bend, 
(Ind.) 153 NE 504; Brazier v. Phila- 
delphia, 15 Pa. Dist. 14 [aff 215 Pa. 
297, 64 A 508, 7 AnnCas 548]. 

[a] That two licenses are required 
by the operator of an automobile, one 
from the state and one under munici- 
pal ordinance, is not a conclusive ob- 
jection to the ordinance or ground 
for holding that a general state law 
passed after such ordinance super- 
sedes the latter. Brazier v. Philadel- 
phia, 15 Pa. Dist. 14 [aff 215 Pa. 297, 
64 A 508]. 


4" Com. v. Hawkins, 14 Pa. Dist. 
2. Ala,—Mobile v. Gentry, 170 Ala. 


234, 54 S 488. 

Ky. —Henderson v, Lockett, 157 Ky. 
366, 163 SW 199. 

Minn.—Park v. Duluth, 134 Minn, 
296, 159 NW 627. 

Pa.—Applewold v. Dosch, 239 Pa, 
479, 86 A 1070, AnnCas1914D 481; 
Com. v. eee 14. Pa. Dist..592* 

. Denny, bo Tex. Cre oo, 
129 SW 1115. 


[a] An automobile is a “vehicle” 
within a statute, relative to licensing 
vehicles by cities of the third class, 
although automobiles were not in use 
when that section was enacted. 
Henderson vy. Lockett, 157 Ky. 366, 

Lumberton, 


163 SW 199: 

3. Thompson v. 182 
N. C., 260, 108 SH3722. 

4 Crane v. Middletown, 4 Oh. A. 
T30 p2upOnh, Cir mOcoe Nets. 173) 2D Ohs 
Cir, Ct. 528. 

[a] Power to license vehicles 
used for business purposes does not 
authorize a municipality to require 
the owner of an automobile used for 
purposes of pleasure only to pay a 
license fee therefor. Crane v. Mid- 
dletown, 4 Oh. A. 130, 21 Oh. Cir. Ct. 
Nesta. 


5. Mills v. Conecuh County Ct. of 
Comrs., 204 Ala. 40, 85 S 564. 
[a] "A county may not impose a 


license tax on automobiles used for 
private purposes by the owner or his 
family, under a statute expressly 
exempting such vehicles therefrom. 
Mills v. Conecuh County Ct. of 
Comrs., 204 Ala. 40, 85 S 564; John- 
son v. State, 17 Ala. A. 346, 85 S 567. 


662 [42 C.J.] 


provide a license tax for the use thereof does not 
confer upon a municipality similar powers of taxa- 
But the mere fact that a municipality is 
prohibited from requiring a license, in addition to 
that required by the state, for the general use of 
the highways by motor vehicles, does not prevent 
it from imposing a license tax on motor vehicles 
as a revenue measure,’ or from requiring a special 
license or permit from the operators of such ve- 
hicles who engage in the business of transportation 


tion.® 


for hire within municipal limits.® 


An injunction will lie to restrain the enforce- 
ment of a municipal ordinance, imposing an occu- 
pation tax upon the owner or operator of motor 
vehicles, who has complied with the statutory re- 
quirements as to the operation of such vehicles, 
where the ordinance is invalid by reason of its in- 
consistency with such statute, and where its en- 
forcement will destroy property rights and inflict 
irreparable injury on such owner or operator.® 

[§ 78] b. As Affected by Residence.*° A non- 
resident of a municipal corporation cannot be re- 
quired to take out a license and pay a license fee 


MOTOR VEHICLES 


ity.1? 


resides.4 


6. Shreveport vy. Stringfellow, 137] such taxes on motor vehicles belong- 


La. 552, 68 S 951. 

7, Ayres v. Chicago, 239 Ill. 237, 
87 NE 1073: Buffalo v. Lewis, 192 N. 
Y. 193, 84 NE 809. 

[a] Thus an ordinance imposing a 
license tax on motor vehicles as a 
revenue measure does. not violate a 
statute providing that an owner who 
has obtained a certificate from the 
secretary of state shall not be re- 
quired to obtain any other license or 
permit to use the same. Ayres v. 
Chicago, .239 Ill. 237, 87 NE 1073. 

8. See infra § 105. 

9. Muskogee v. Wilkins, 73 Okl. 
TOS hiope. 49%. 

{a] MZllustration.—Where an owner 
of jitneys has complied with a stat- 
ute requiring registration fees in lieu 
of all taxes, general or local, and 
prohibiting local authorities from 
imposing any license fee or tax on 
such vehicles, the privilege  con- 
ferred by such statute is in the na- 
ture of a property right, and where 
it appears that such right will be 
greatly impaired, if not wholly de- 
stroyed, by the enforcement of an 
ordinance, which attempts to impose 
an occupation tax on such owner in 
contravention of such statute, and 
which is therefore void, equity will 
interfere to restrain such enforce- 
ment. Muskogee v. Wilkins, 73 Okl. 
192;,175) P4977. 

Injunction against municipalities 
and municipal officers in general see 
Injunctions §§ 407-418. 

10. License and registration as to 
nonresident of state see infra §§ 86- 


is 

11. Lincoln v. Dehner, 268 Ill. 175, 
108 NE 991; Benton v. Whaley, 230 
Ill. A. 309; Young v. Campbellsville, 
199 Ky. 284, 250 SW 979. 

fa] Reasons for rule— ‘If the 
owner or driver of a motor car... 
could be held up and made to pay a 
license fee or tax by the authorities 
of every city, town and village he 
visited or passed through, it would 
be impossible for any one to use or 
operate a motor car for the putposes 
for which it was purchased or in- 
tended and ordinarily used. In any 
event, such ordinances, under present 
conditions ... would be so unrea- 
sonable that they would prohibit 
the natural and practical use of au- 


tomobiles.” Lincoln y. Dehner, 268 
Ill, 175, 181, 108 NE 991. 
12. Young v. Campbellsville, 199 


Ky. 284, 250 SW 979; Portsmouth v, 
Miller, 1388 Va. 823, 121 SE 891. 

{a] Under a general power to im- 
pose license taxes, a city may impose 


ing to nonresidents habitually using 
the city streets for business pur- 
poses; but this power is derivative, 
and the general assembly may at any 
time limit, revoke, or withhold it. 
Portsmouth vy. Miller, 138 Va. 823, 
121 SE 891. 

Special license or permit as to pub- 
lic service vehicles generally see in- 
fra §§ 105-107. 

13. See statutory provisions. 

14. Heartt v. Downers Grove, 278 
Ill. 92, 115 NE 869; Benton v. Whaley, 
230 Ill. A. 309. 

[a] Ordinance held invalid.—An 
ordinance of a village authorizing it 
to impose a license fee on motor ve- 
hicles not used for the owner’s pleas- 
ure and owned by a nonresident is 
violative of a statute, providing that 
no owner of a motor vehicle who 
shall have obtained a certificate. from 
the secretary of state, and paid the 
registration fee, shall be required by 
any municipality other than that in 
which the owner resides to pay any 
tax or license fee for the use of the 
motor vehicle. Heartt v. Downers 
Grove, 278 Ill. 92, 115 NE 869. 

16.°° Portsmonth’®:"v.- =D 
Grocery’ Co., 138 “Va. 828; 
893; Portsmouth y. Miller, 
823, 121 SE 891. 

[a] Thus a Statute, authorizing 
any municipality or county to im- 
pose a license tax on motor vehicles 
in addition to the state tax, but pro- 
viding that no person shall be re- 
quired to pay a license tax in more 
than one city or county, limits the 
local licenses to one for each vehicle. 
Portsmouth y. Miller, 138 Va. 823, 121 
SE 891. 

16.. Portsmouth v. D,. Pender Gro- 
cery Co., 138 "Vai 828) 121 SH 898: 
Portsmouth y. Miller, 138 Va. 823, 
121 SE 891. 

[a] A merchant engaged in busi- 
ness in one city and paying license 
taxes on his: delivery vans in that 
city cannot be subjected to a license 
tax on such vans by another city, al- 
though the vans make frequent de- 
liveries in the latter city. Ports- 
ere v. Miller, 138.Va. 823, 121 SE 

[b] A corporation which owns 
and operates a number of chain 
stores in various parts of the state, 
making deliveries to such _ stores 
from its general warehouse’ by 
trucks, is Subject to the local license 
tax on such trucks in the city where 
the warehouse is located only, and its 
trucks are entitled to use the streets 
of other cities without, paying addi- 


Pender 
121 SH 
138 Va. 


for the casual or occasional operation of his motor 
‘vehicle within the municipal limits;1 but may be 
required to do so if he uses his ear in earrying 
on a business or occupation within the municipal- 
Under some statutes, an owner of a motor 
vehicle who has obtained a certificate from the sec- 
retary of state and paid the registration fee cannot 
be required to pay a motor vehicle tax or license 
fee to any municipality except that in which he 
Under other statutes local licenses are 
limited to one for each vehicle,1® and hence a resi- 
dent of one city, paying a license tax therein, can- 
not be required to pay such tax in another city, 
although using its streets.*® 

[§ 79] D. Validity of License Regulations Gen- 
erally!’—1. In General. 
validity of statutes!® and ordinances!® in general, 
particularly those relating to the validity of other 
license statutes and ordinances,?° apply in deter- 
mining the validity of a statute or ordinance re- 
quiring a license and imposing a license fee or tax 
as a condition to operating a motor vehicle upon 
the public highways or streets.?1 


[§§ 77-79 


a ee 


The rules governing the 


OR 
oe pat 9 


i Ye <n ory oe, 


Unless such a 


tional local taxes. Portsmouth v. D. 
Pender Grocery Co., 138 Va. 828, 121 
SE 8932-2 

Ste Constitutionality see infra §§ 


Validity of motor vehicle regula- 

tions: 

In general see supra §§ 24-27. 

Of license regulation as to nonresi- 
dents see infra §§ 86, 87, 89. 

Of public service vehicles generally 

See supra § 62. 


wae 


tren ata 
oo ee ey 


a See Statutes [36 Cyc 942 et- 
seq]. 
19. See Counties §§ 122, 124; Mu- 


nicipal Corporations §§ 853-880. “a 
20. See Licenses §§ 33-65. : 
21. U. S.—Martine v. Kozer, 11 F. 

(2a) 645 (Oregon). 

Iowa.—Star Transp. Co. v. Mason 
City, 195 Iowa 930, 192 NW. 873. 

Minn.—Fairley v. Duluth, 150 Minn. 

374, 185 NW 390, 32 ALR 1258. 
Mont.—State v. Johnson, 75 Mont. 

240, 243 P 1073. . 

N. D.—State v. Wetz, 40 N. D. 299, t 
168 NW 835, 5 ALR 781. ' 

Tex.—Craddock vy. San Antonio, : 
(Civ. A.) 198 SW 634. 

{a] Not against public policy.— 

An ordinance licensing motor busses 

and requiring their operators to give 

bond to the city to indemnify against 

accident is not contrary to public 
policy as preventing busses from 
bringing people to the city. Star 

Transp. Co. v. Mason City, 195 Iowa 

930, 192 NW 873. 

[b] Certainty—A statute is not 
so indefinite and uncertain as to be 
unenforceable, which provides for a 
wheelage tax not to exceed a sum 
“equal to twenty per cent tax im- 
posed by the state’ in lieu of all 
other taxes on motor vehicles, it be- 
ing clearly a grammatical error and 
meaning that the wheelage tax 
should not exceed twenty per cent of 
the state tax. Fairley v. Duluth, 150 
Minn, 374, 185 NW 390, 32 ALR 1258. 

_[e] Vote of city council.—An or- 
dinance making the right to use pub- 
lic streets for the carrying of passen- 
gers a privilege and unlawful unless 
a certificate of public necessity and 
convenience is granted by the city 
council, which ordinance is not 
passed by two thirds of the city 
council as required by the city char- 
ter, is invalid, as the vote of such 
body is a prerequisite to the validity 
of the ordinance. Ft. Worth y. Lil- 
lard, (Tex. Civ. A.) 272 SW 577. 

[d] Surplus definition.—Where a 
statute prohibits the operation not 
only of a motor vehicle, but also of a 
motor truck or motor bus without a tl 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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regulation, whether by statute or ordinance, is ar- 
bitrary or unreasonable on its face, it must be 
deemed regular and valid until the contrary is 
clearly shown,?? and will not be declared invalid 
unless it is unjust, unreasonable, or oppressive.?% 

These regulations are 


As dependent on power.” 
generally held valid as a proper 


general police power of the state or municipality,” 
and of the power of the legislature to exercise 
reasonable control over travel on public highways 
in the interest of the public welfare.?® 
a license or registration fee or tax is Imposed upon 
motor vehicles as a regulation for a specific and 
burdensome use of the highways, it is a valid ex- 
ercise of the police power,”’ and, therefore, is not 
invalid as an attempt to raise revenue under the 
guise of a police regulation,?® although the amount 


license therefor, if the term “motor 
bus” applies to a particular convey- 
ance, the remaining designations are 
surplusage, and it is immaterial what 
the definition of a motor vehicle 
might be. State v. Johnson, 75 Mont. 
240, 243 P 1078. 

22. U. S.—Martine v. Kozer, 11 F. 
(2d) 645. 


Tll.— Westfalls Storage, etc., Co. v. 
Chicago, 280 Ill. 318, 117 NE 439. 

Iowa.—Star Transp. Co. v. Mason 
City, 195 Iowa 9380, 192 NW 873. 

Kan.—Desser vy. Wichita, 96 Kan. 
820, 153 P 1194, LRA1916D 246. 

- Mass.—Com. Vv. O’Neil, 233 Mass. 
535, 124 NE 482. 

Tex.—Graham v. Seal, (Civ. A.) 235 
SW 668; Ex p. Parr, 82 Tex. Cr. 525, 
200 SW 404. 

{a] Ordinance held not unreason- 
able.—A city ordinance, prohibiting 
operation of motor vehicles for hire 
without procuring licenses from the 
city, is not so unreasonable on its 
face or unnecessary for the protec- 
tion of life and ‘property as to over- 
come the presumption of reasonable- 
ness. Graham v. Seal, (Tex. Civ. A.) 
235 SW. 668. 

' 23. Desser v. Wichita, 96 Kan. 
820, 153 P 1194, LRA1916D 246. 

[a] Benefit to street railroad com- 
pany.—An ordinance requiring li- 
censes from persons operating motor 
vehicles for hire on paved portions 
of certain streets is not rendered in- 
valid by the fact that its enforcement 
will benefit a street railway company. 
Desser v. Wichita, 96 Kan. 820, 153 
P 1194, LRA1916D 246. . 

Reasonableness of regulations gen- 
erally see supra § 26. 

24. Power to license generally see 
Licenses § 34. 


25. See supra §§ 76, 77. 

26. Barrows vy. Farnum’s Stage 
Lines, Inc., 254 Mass. 240, 150 NE 
206. 


27. Ala.—Bozeman v. State, 7 Ala. 
A. 151, 61 S 604 [certiorari den 183 
Ala. 91, 63 S 201]. 

Mass.—Barrows v. Farnum’s Stage 
Lines, Inc., 254 Mass. 240, 150 NE 
206 
- Mont.—State v. Pepper, 70 Mont. 
596, 226 P 1108. 

Oh.—Saviers v. Smith, 101 Oh, St. 
132, 128 NE 269. 

Okl.—Ex p. Holt, 74 Okl. 226, 178 


P 260. 

S. D.—In re Hoffert, 34 S. D. 271, 
148 Nw 20, 52 LRANS 949. 

Tex.—Ex p) Parr) $2" Tex. Cr: 525! 
200 SW 404. 
~ W. Va.—Carson v. Woodram, 95 W. 
Va. 197, 120 SE 512. 

{a] Tlustration.— An ordinance 
requiring persons operating automo- 
biles for hire to obtain a license and 
pay a license fee is not invalid as 
imposing an unauthorized occupation 
tax) (xr p-. Parr, 82 Tex. Cr. 525, 200 
Sw 404. 

28. Ala.—Bozeman v. State, 7 Ala. 
A. 151, 61 S 604 [certiorari den 183 
Ala. 94, 63 S 201]. 

Colo.—Ard v. Peo., 66 Colo, 480, 
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exercise of the 


Thus, where 


182 P 892. 

Ga.—Lee v. State, 135 SE 912. 

Iowa.—Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 

Mich.—Peo, v. Schneider, 139 Mich. 
673, 103 NW 172, 69 LRA 345, 5 Ann 


Cas 790. 
Pepper, 70 Mont. 


Mont.—State vy. 
596, 226 P 1108. 

Okl.—Ex p. Holt, 74 Okl. 226, 178 
P 260. 

‘Pa.—In re West, 37 Pa. Co. 510. 

[a] Origin of statute.—Where the 
real purpose of the act is to regulate 
the use of public highways by trans- 
portation companies, a provision in 
such act requiring payment of a tax 
or license fee for the privilege of 
operating such business, such fee or 
tax is merely incidental: to the en- 
forcement of the real purpose of the 
act, and does not render the act void 
under a_ constitutional provision, 
which requires all revenue bills to 
originate in the house of representa- 
tives: Ex p. Sales, 108 Okl. 29, 233 P 
186; Ex p. Tindall, 102 Okl. 192, 229 
P25, 

[b] Although passed on the last 
day of the session of the legislature, 
such a statute is not invalid under a 
constitutional provision that revenue 
bills shall not be passed during the 
last five days of the session. Boze- 
man v. State, 7 Ala. A. 151, 61 S 604 
[eertiorari den 183 Ala. 91, Ge S 201]. 

29. See infra § 195. 

30. Lee v. State, (Ga.) 185 SE 912. 

31. Ex p. Tarling, (Mo.) 241. SW 
929; Morristown-Madison~.Auto Bus 
Co..v: Madison; 85 N. J... 59, 88) A 
829; Bleon v. Emery, 60 Utah 582, 
585, 209) 1P “627: 

“There are numerous other provi- 
sions of the motor vehicle law, which, 
if construed together, as they must 
be; make it very clear that the law 
was intended as a regulatory meas- 
ure to protect the owners of motor 
vehicles, so far as that can be done 
by the identification of each owner, 
as well as of each vehicle, from 
fraudulent transfers and from thefts, 
ete.; that it was also intended as a 
revenue measure, to raise funds for 
the construction and maintenance of 
paved, macadamized, and other roads. 
The fact that the statute is both a 
regulatory measure and a revenue 
measure in no way affects its va- 
lidity.” Bleon v. Emery, supra. 

32. Ala.—Bozeman v. State, 7 Ala. 
A. 151, 61 S 604 [certiorari den 183 
Ala. 91, 63 S 201]. 


Cal: —In re Schuler, 167 Cal. 282, 
139 P 685, AnnCas1915C 706. 
Iowa.—Huston v. Des Moines, 176 


Iowa 455, 156 NW 883. 

Ky.—Henderson vy. Lockett, 157 Ky. 
366, 163 SW 199. 

Mont.—State v. Pepper, 70 Mont. 
596, 226 P 1108. 

Oh.—Graves v. Janes, 2 Oh. A. 383, 
18 Oh. Cir. Ct. N.S. 488, 34 Oh. Cir. 
Ct. 470 [mod and aff 15 OhNPNS 17, 
19 

Oka. —Muskogee v, Wilkins, 73 Okl. 


1192, 175 P 497; Wx p, Mayes, 64 Okl. 


[42 C.J.] 663 


of the fee or tax incidentally exceeds the necessary 

expense of regulating and controlling the operation 
of such vehicles,?® where such excess does not be- 
come a part of the general revenue of the state ;%° 
and the fact that the regulation is both a regula- 
tory and also to some extent a revenue measure, as 
raising funds for road construction and mainte- 
nance, does not affect its validity.*+ 
ever, such fee or tax is imposed as a means of 
raising revenue under the guise of a police regula- 
tion, the regulation is invalid.#? 

Partial invalidity. 
eral rules,®* the fact that part of a license regula- 
tion of motor vehicles may be invalid does not 
affect the validity of another part thereof, which 
is wholly independent of the invalid part;*4 and 
although a provision to this effect in the regulation 


Where, how- 


In accordance with the gen- 


260, 167 P 749. 

[a] Thus (1) a statute, disposing 
of the revenues for registration of 
automobiles, one third to the repair, 
maintenance, protection, policing, and 
patroling of roads, leaving the bal- 
ance in the general revenue fund of 
the state treasury, evinces an inten- 
tion on the part of the legislature, 
in view of the operation and revenue- 
producing tendencies of former laws, 
to raise the larger part of the license 
fund for general revenue purposes, 
and to that extent is unconstitutional 
and void. Graves v. Janes, 2 Oh. A. 
383, 18 Oh. ‘Cir. Ct. N. S. 488, 34 Oh. 
Cir. Ct. 470 [mod and aff 15 OhNPNS 
17, 193]. (2) Where a statute, im- 
posing a graduated license tax on au- 
tomobile owners and users and dis- 
posing of the revenues thereof, is 
unconstitutional as a general revenue 
measure, and the unconstitutional or 
revenue -features are not separable, 
the entire act is vitiated. Graves v. 
Janes, supra. (3) The assessment of 
an annual fee by a municipality on 
resident owners of motor vehicles, 
for the privilege of operating such 
vehicles on. streets thereof, for the 
declared purpose of producing a fund 
to be used for cleaning and main- 
taining streets, to which use it is 
thereby appropriated, although de- 
nominated a “license fee,’ is an ex- 
cise tax which a municipality has no 
power to levy in addition to that 
levied by the state for similar pur- 
poses. Firestone v. Cambridge, 113 
Oh. St. 57, 148 NE 470. 

[b] Burden of proof.—One con- 
tending that a municipal ordinance 
imposing fees for the licensing of 
the operation of. jitney busses is in- 
valid as imposing a tax has the bur- 
den of proving that the amount fixed 
cannot be justified as a police or 
regulatory measure. Huston vy. Des 
Moines, 176 Iowa 455, 156 NW 883. 

33. See Municipal Corporations §§ 
854-860; Statutes [36 Cyc 976 et seq]. 

34. Cal.—Bacon Serv. Corp. v. 
Huss, 199 Cal. 21, 248 P 235; In re 
Schuler, 167 Cal. 382, LS Ieee 685, Ann 
Casi915C 706. 

Ga.—Hazleton vy. Atlanta, 144 Ga. 
775, 87 SE 1043. 

Minn.—Fairley v. Duluth, 150 
Minn. 374, 185 NW 390, 32 ALR 1258. 

N. C.—American Exch. Nat. Bank 
v;| Lacy, 188.N..C, 25,128 SH) 475, 

Tenn.—Ogilvie v. Hailey, 141 Tenn. 
392, 210 SW 645. 


Tex.—Graham v. Seal,’ (Civ. <A.) 
235 SW 668. 
[a]. Qlustrations.—(1) Where the 


statute specially declares that, if any 
part thereof shall be declared. uncon- 
stitutional, the legislature intende@ 
to pass the statute without that part, 
the fact that the statute is void as 
assigning part of the tax to be col- 
lected to the road funds of the sev- 
eral counties does not affect the va- 
lidity of a provision for the registra- 
tion of motor vehicles and the collec- 
tion of-fees where it was the inten- 
tion to impose such taxes irrespec- 


664 [42 C.J] 


is not binding upon the courts, it may be consid- 
ered as a legislative declaration of intention that 
separable invalid portions shall not destroy the en- 
tire act,?> and to that extent may require the 
court to support the legislative will so far as pos- 
Even though the penalty provided for the 
nonpayment of such a privilege tax is excessive and 
unconstitutional, it will not vitiate the remainder 


sible.*® 


of the act.?7 


[§ 80] 2. Constitutionality®**—a. In General. The 
general principles of constitutional law,** particu- 
larly those relating to the constitutionality of li- 
cense statutes and ordinances in general,*® ordi- 
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[§§ 79-80 


statutes and ordinances imposing licenses and li- 
cense fees and taxes upon persons owning or op- 
erating motor vehicles,*4 such as that a statute or 
an ordinance must not embrace more than one sub- 
ject, which must be expressed in the title.** Where 
such regulations are reasonable as to the amount 
of the fee imposed, and do not discriminate against 
owners or operators of the same class, they are 


generally held to be constitutional and valid, as 


narily apply in determining the constitutionality of 


tive of the disposition of the pro- 
ceeds. In re Schuler, 167 Cal. 282, 
139 P 685, AnnCas1915C 706. (2) A 
provision imposing a wheelage tax 
on motor vehicles which exempts 
from such tax vehicles used in dis- 
tributing products of the owner’s 
farm or garden is not so important 
or so connected with the general pro- 
visions of the statute that, if this 
part be unconstitutional, the general 
portions of the statute cannot be 
enforced. Fairley v. Duluth, 150 
Minn. 374, 185 NW 390, 32 ALR 1258. 

{b] Provision for revocation in- 
valid.—Even though'a provision of a 
city ordinance authorizing the city 
council to revoke a license to operate 
motor vehicles for hire within the 
city limits, if the holder is convicted 
of a violation of a city ordinance or 
state law, is invalid, it will not nec- 
essarily follow that the entire ordi- 
nance, requiring and regulating the 
taking out of such license, is void. 
Graham v. Seal, (Tex. Civ. A.) 235 
SW 668. 

25. Bacon Serv. Corp. v. Huss, 199 
Cal 21,4248 235: 


86. Bacon Serv. Corp. v. Huss, 
supra. 
37. Ogilvie v. Hailey, 141 Tenn. 


392, 210 SW 645. 

38. Constitutionality and validity 
of particular license regulations see 
infra §§ 83-209. 


39. See Constitutional Law 12 C. 
Jeep 653° 
40. See Licenses §§ 48-64. 


41. Com. v. Theberge, 231 Mass. 
386, 121 NE 30; Saviers v. Smith, 101 
Oh. St. 132, 128 NE 269; Craddock v. 
San Antonio, (Tex. Civ. A.) 198 SW 
634; Ex p. Faison, 93 Tex. Cr. 403, 
248 SW 343; Gruber.v. Com., 140 Va. 
312, 125 SE 427. 

{a] Unauthorized suspension of 
law.—A statute authorizing the high- 
way commission to issue licenses 
generally for trucks with greater 
loads than named in the act, on roads 
which the commission, after investi- 
gation, is satisfied will warrant it, 
and to issue special license to a 
truck for heavier loads on any road, 
delegates power to suspend a law in 
contravention of Const, art 1 § 28. 
Ex p. Faison, 93 Tex. Cr. 403, 248 SW 
343. 

{b] As to definition.—A statute 
which declares that motor vehicle 
carriers as therein defined are trans- 
portation companies and public serv- 
ice corporations within the laws of 
the state does not contravene a con- 
stitutional provision defining such a 
corporation where the article of the 
constitution in which such definition 
occurs does not deal with motor ve- 
hicle carriers or with ‘their use of 
the highways. Gruber y. Com., 140 
Va. 312, 125 SH 427. 

42. Ala.—Spruill v. State, 21 Ala. 
A. 211, 106 S 875. 

Ind.—Baldwin v. State, 194 Ind. 
303. 141 NE 343. 

Mich.—Rapid R. Co. v. Michigan 
Public Utilities Commn., 225 Mich. 
425, 196 NW 518; Jasnowski v. De- 
troit, 191 Mich. 287, 157 NW 891. 


Mont.—State v. Pepper, 
596, 226 P 1108. 

Tenn.—Ogilvie v. Hailey, 141 Tenn. 
392, 210 SW 645. 

Utah.—State y. Olson, 59 Utah 549, 
205 P 33%. : 

[a] Statutes held valid.—(1) A 
statute imposing license fees on mo- 
tor vehicle owners is not invalid as 
not indicating such purpose in the 
title, although the latter does not 
expressly refer to the fee or charge 
to be exacted, if the provisions in the 
body of the act are germane to the 
general subject expressed in the title, 
State v. Pepper, 70 Mont. 596, 226 P 
1108. (2) The provisions of a statute 
for the collection of a license or 
privilege tax for the operation of 
motor vehicles, the means of en- 
forcing the collection thereof, and 
the application of the tax to the bet- 
terment of the roads in question are 
germane to the title of the statute, 
namely, to provide for a better sys- 
tem of public roads for the county. 
Spruill v. State, 21 Ala. A. 211, 106 
S 875. (3) A statute to regulate the 
placing of identification numbers on 
motor vehicles, to provide for the 
registration, transfer of ownership, 
inspection and issuing of number 
plates to prevent the theft of vehi- 
cles and parts thereof, ete., includes 
the removing or depriving the owner 
of a motor vehicle without his con- 
sent, and as the general purpose of 
the statute is to regulate the means 
of identifying such vehicles, and to 
prevent the obliteration or removal 
of the evidence of identification, and 
to provide against the theft of such 
vehicles or any parts thereof, it is 
not unconstitutional as including 
within its provision subjects which 
are in no way connected. State v. 
Olson, 59, Utah 549, 205 P 387. (4) 
A statute requiring the registration 
of motor vehicles, the payment of 
license fees therefor, and the display 
of number plates thereon, embraces 
the subject of motor vehicles and 
their regulation and operation, which 
are matters properly connected there- 
with within the meaning of the con- 
stitutional provision restricting acts 
to one subject, and therefore is not 
void as covering more than one sub- 
ject. Baldwin v. State, 194 Ind. 303, 
141 NE 343. 

[b] Title held sufficient.—(1) The 
title of an ordinance, declaring that 
it is one providing for the use and 
protection of public streets and for 
the licensing and _ regulation of 
freight vehicles, etc., is sufficient to 
include a provision for the taxing of 
such vehicles, for it is not intended 
that the title be a glossary of the 
contents of the act. White v. Turner, 
114 Wash. 405, 195 P 240, 197 P 609. 
(2) The title: “An act defining mo- 
tor vehicles and providing for the 
registration, numbering and regula- 
tion of the same,” is sufficient to in- 
clude the subject of licensing or col- 
lecting a toll therefor. Baldwin v. 
State, 194 Ind. 303, 141 NE 343, 

Validity of: 


‘Ordinances generally see Municipal 


not infringing on any provision of the state or fed- 
eral constitution,*? such as not infringing on per- 
sonal or property rights,## or impairing the obliga- 
tion of contracts.*° Such regulations are not invalid 


70 Mont. | Re ag Ea §§ 853-880. 


egulations generally see supra § 24. 
Statutes generally see Statutes [36 

Cye 1017 et seq]. 

43. In re Opinion of Justices, 251 
Mass. 569, 147 NE 681; Unwen_ v. 
State, 73 N. J. L. 529, 64 A 163 [aff 
75 N. J. L. 500, 68 A 110]. 

{a] Ylustration.—The provisions 
of a statute defining motor vehicles, 
and providing for the registration of 
the same,. which provisions require 
every resident or nonresident owner 
to file a verified declaration that he is 
competent to drive a motor vehicle 
and a statement of the name and ad- 
dress of the owner, of the maker, and 
number of the machine, and its rated 
horse power, and requiring the pay- 
ment of a fee of one dollar, and re- 
quiring the registration of each ma- 
chine by the secretary of state and 
the issuance by him of a certificate to 
the owner, are not in contravention 
of the state or federal constitutions. 
Unwen v. State, 73 N. J. L. 529, 64 


resi [aff, 75 N. J. L. 500, 68 A 
1 ‘ 2 
44. Haselton v. Interstate Stage 


Lines, (N. H.) 133 A 451; Sterling v. 
Bowling Green, 5 Oh. Cir. Ct. N. S. 
217, 26 Oh. Cir. Ct. 581; Auto Transit 
Co. v. Ft. Worth, (Tex. Civ. A.) 1182 
SW 685. 

[a] Not invasion of right to high- 
way.—A statute requiring a license 
for the carriage of passengers by 
motor vehicle is not invalid as an 
invasion of a carrier’s right to the 
highway. Haselton v. Interstate 
Stage Lines, (N. H.) 133 A 451 


wacoreee generally see Licenses 
45. Peters v. San Antonio, (Tex. 


Civ. A.) 195 SW 989; Auto Transit 
Conv. Ets Worth, (Tex: .Cive Ad- £82 
SW 685; State v. Zimmerman, 181 
Wis. 552, 196 NW 848. 

_ [a] TMustrations—(1) A statute 
is not invalid because it requires a 
registration of certain specified 
classes of motor vehicles, on the 
ground that there was a violation of 
the obligation of contracts in the case 
of owners who had licenses for the 
year, as the imposition of a license 
privilege or revenue tax on property 
does not involve a contractual rela- 
tion, and the state may at any time 
withdraw the offered privilege, giy- 
ing credit for unearned payments, 
and require a different sum to be paid 
in the future. State v. Zimmerman, 
181 Wis. 552, 196 NW 848. (2) A 
city ordinance, imposing more bur- 
densome conditions on the operation 
of jitneys or motor busses than were 
imposed by a prior ordinance with 
which parties operating motor 
busses had complied, does not impair 
the obligation of. contracts where it 
provides that those who had paid a 
license fee under the prior ordinance 
might have a license granted them 
under the new ordinance for the un- 
expired term, or that in case the li- 
censee should elect to discontinue 
the operation of his motor bus, the 
portion of the fee for the unexpired 
term would be refunded to him, 


% : ry . J 
_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 80] 


as taking property without due process of law,*® 
unless they impose burdensome taxes on some motor 
vehicles and exempt others in the same class with- 
out any justification or reason for the classifica- 


tion.47 
Double taxation. 


According to value.®? 


Auto Transit Co. v. Ft. Worth, (Tex. 
Civ. A.) 182 SW 685. 
[b] A revocable license to operate 
jitneys upon the streets of a city is 
. hot a contract which vests rights 
protected by the constitutional pro- 
hibition against impairment of con- 
tracts. Peters v. San Antonio, (Tex. 
Civ. A.) 195 SW 989. 
Licenses generally see Licenses § 


46. U. S.—Interstate Busses Corp. 
Vv, Holyoke- St. R..-Co:, 273-0... S., 45; 
47 SCt 298 [aff 11 F. (2d) 161]. 

Cal.—In re Schuler, 167 Cal. 282, 
139 P 685, AnnCas1915C 706; Old 
 retead Bakery v. Marsh, (A.) 242 
P 749. 

Colo.—Milliken vy. O’Meara, 74 Colo. 
475, 222 P 1116. 


Ga.—Lee vy. State, 135 SE 912. 

Iowa.—McLeland Vv. Marshall 
County, a Iowa 1232, 201 NW 400, 
203 NW 

Ky Smith V.rCom., 175 Ky. 286, 
194 SW 367. 


Md.—West v. Western Maryland 
Wairy,.135A. 136; 

Nev.—Ex p. Anderson, 49 Nev. 208, 
242 P 587. 

N. Y.—Rizzo v. Douglas, 121 Misc. 
446, 201 NYS 194. 

Tex.—Auto Transit Co. Ft. 
Worth, (Civ. A.) 182 SW 685. 

{a] “Public purpose.”—Maintain- 
ing public roads and highways is a 
*“‘yublic purpose,” within the rule that 
a tax for such a purpose does not 
take private property without due 
process of law, and motor vehicle 
license fees, being used for improve- 
ment of highways, are for a public 
purpose, within such rule. McLeland 
v. Marshall County, 199 Iowa 1232, 
201 NW 400, 203 NW 1. 

Taking property without due proc- 
ess of law: 

Generally see Constitutional Law §§ 

956-1099. 

Licensing regulations generally see 

Licenses §§ 59, 60 


Vv. 


47. State v. Crosson, 33 Ida. 140, 
190 P 922. : 
[a] Thus a regulation is void 


which imposes license taxes on motor 
vehicles engaged in the transporta- 
tion of freight and passengers for 
hire and expressly exempts hotel 
busses operating solely between ho- 
tels and trains, and automobiles and 
autotrucks used for and engaged in 
carrying United States mails on star 
routes where such vehicles are not 
compelled, in order to be entitled to 
the exemption, to confine their busi- 
ness to the transportation of guests 
and their baggage, or to the carry- 


ing of mail. State v. Crosson, 33 
Ida. 140, 190 P 922. . 
48. See supra § 75. 

Cal.—In re Schuler, 167 Cal. 


49, 


Since the tax imposed is a li- 
Cense or privilege fee or tax and not a property 
tax,** the imposition of a license or privilege tax 
for the use of the highways, in addition to an ad 
valorem tax on the motor vehicle as property, does 
not violate the constitutional provision against 
double taxation;*® nor is such provision violated by 
an excise tax on the use of motor vehicles on’ the 
public highway and also an excise tax upon the 
registration of such vehicles,®°° or by a state license 
tax, part of which is distributed to a county, and 

_ also a license or privilege tax by the county.°+ 

A license tax on a motor 

vehicle may be based upon its value, as determined 

by the length of time it has been used;*? but since 

a tax on the privilege of operating motor vehicles 

is not a property tax®* a constitutional provision 
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the fact that a 


[42 C.J.] 665 


requiring the taxation of property to be in pro- 
portion to its value®® is not violated by reason of 


license fee or tax imposed on the 


privilege of operating motor vehicles upon the pub- 


lie highways is not levied on an ad valorem basis;*® 


ized taxing of 
struction.®* 


to do so.®® 


invalid under a 


282, 1389 P 685, AnnCas1915C 706. 
D. C.—Mark v. District of Colum- 
bia, 37 App. 563, 37 LRANS 440. 
Fla.—Jackson v. Neff, 64 Fla. 326, 
60 S 350 [app dism 238 U. S. 610, 
85 SCt 792, 59 L. ed. 1488]. 


Ida.—Smallwood v. Jeter, 42 Ida. 
169, 244 P 149. 
Ky.—Smith v. Com., 175 Ky. 286, 


194 SW 367. 

Mass.—In re Opinion of Justices, 
251 Mass. 569, 147 NE 681. 

Mo.—Ex p. Tarling, 241 SW 929. 

Or.—Covey Motor Car Co. v. Hurl- 
burt, 104 Or. 414, 207 P 166. 

[a] An earning tax imposed on 
auto transportation companies, being 
a license tax, does not: violate the 
constitution as to duplication. of 
taxes. Smallwood v. Jeter, 42 Ida. 
169, 244 P 149. 
es) amie generally see Licenses §§ 
62-64, 

50. In re Opinion of Justices, 251 
Mass. 569, 147 NE 681. 


51. Mills v. Conecuh County Ct. 
of Comrs., 204 Ala. 40, 85 S 564. 
[a] Illustration.—An automobile 


license tax levied by the state, of 
which equitable distribution is made 
to cities and counties, is a state tax, 
and not a county tax, and there is no 
double privilege tax by a county, 


where it imposes a _ privilege tax. 
Mills’ v.. Coneeuh’ County «Ct; ‘of 
Comrs., 204 Ala. 40, 85 S 564. 

52. Licenses generally see Li- 


censes § 61. 
53. Dohs v. Holm, 152 Minn. 529, 


189 NW 418. 

54. Nature of license see supra 
SUS, 

55. See Taxation [87 Cyc 760]. 


56. Ala.—Barnett v. State, 20 Ala. 
396, 102 S 483. 
Ark.—Ft. Smith v. Scruggs, 70 Ark. 


A. 


549, 69 SW 679, 91 AmSR 100, 58 
LRA 921. 

Colo.—Ard v. Peo., 66 Colo. 480, 
182 P 892. 


Fla.—Jackson v. Neff, 64. Fla. 326, 
60 S 350 [app dism 238 U. S. 610, 35 
SCt 792, 59 L. ed. 1488]. 

Ga.—Lee v. State, 135 SE 912. 

Ida.—In re Kessler, 26 Ida. 764, 146 
P 113, LRA1915D 322, AnnCas1917A 


228. 

N. J.—Kane v. Titus, 81 N. J. L. 
594, 80 A 453, LRA1917B 553, Ann 
@asl942) .237 fatf 242° 0. S. 160,°37 
SCt..30,. 61.du, ed: 2227) "Cleary | v. 
Jonnston ye, Lo WN dpa. 2Oo OTb ue VA. 
538. 


N. D.—State v. Wetz, 40 N. D. 299, 
168 NW 8385, 5 ALR 781. 

Ss. C.—Briggs v. Greenville County, 
1G Su Cup c Oo, LOW eT hos. 

[a] Tlustrations.— (1) A statute 
imposing license fees, which com- 
bines with it a tax upon motor ve- 
hicles, is not unconstitutional as vio- 


Exemption from other taxes. 
privilege taxes on automobiles and exempting them 
from ad valorem taxes is not in violation of a con- 
stitutional provision that taxes shall be uniform 
upon the same class of property,®® or of a consti- 
tutional provision requiring that the subjects of tax- 
ation contributing to the school fund shall continue 
So also a statute which imposes 
license tax in lieu of all other license taxes, but 
provides for the distribution of the fund between 
the state and the county or municipality, is not 


and, for the same reason, although a part of the 
funds raised by such license tax goes to road im- 
provements, the tax is not invalid as an unauthor- 


personal property for road con- 


A statute imposing 


a state 


constitutional provision forbidding 


lating a provision that the legislature 
shall have power to levy taxes not to 
exceed four mills on the dollar on the | 
assessed valuation of the taxable 
property in the state as such consti- 
tutional provision is a limitation 
upon the power of the legislature to 
provide state revenues by the taxa- 
tion of property upon an ad valorem 
basis, and having no application to 
revenues derived from other sources 
and according to some other method, 
State v. Wetz, 40 N. D. 299, 168 NW 
835, 5 ALR 731. (2) A statute fixing’ 
an annual fee of three dollars for 
registering an automobile of less 
than thirty horse power and a fee of 
five dollars for an automobile of 
thirty horse power or more, and a 
fee of one dollar for a license to a 
driver of an automobile of the first 
class, and two dollars for a driver of 
an automobile of the second class, is 
not unconstitutional as a property 
tax imposed without regard to the 
value of the property. Kane vy. Ti- 
tus, SIAN. - Jn. 594,80 “A 453, RA 
1917B 553, AnnCas1912D 237 [aff 242 
We Sal60, 377 SCt) 30,,69 51, ed. 222i 
Cleary v. Johnston, 79..N. J. Li: 49, 


74 A 538. 
‘ Bf Lee v. State, (Ga.) 135 SE 
12. 

58. State v. Wetz, 40 N. D. 299, 


168 NW 835, 5 ALR 731; Camas Stage 
Co. v. Kozer, 104 Or. 600, 209 P 95, 
25 ALR 27. 

[a] Tlustration.—A constitutional 
provision that taxes shall be uniform 
upon the same class of property 
within the territorial limits of the 
authority levying the tax does not 
require the taxation of all property 
on an ad valorem basis, and is not 
violated by a law which provides for 
the payment of a license fee on mo- 
tor vehicles in lieu of general and 
local taxes. State v. Wetz, 40 N. D. 
299, 168 NW .8385, 5 ALR 731. 

Equality and uniformity of license 
regulations generally see infra § 81. 

59. Jasnowski v. Detroit, 191 Mich. 
287, 157 NW 891. 

[a] Reason for rule.—‘‘We think 
a reasonable construction of this 
constitutional provision is that it has 
reference to the subjects of taxation 
as a class. The taxation of motor 
vehicles as a class of property has 
never contributed to the primary 
school interest fund. The mere fact 
that a few motor vehicles were in- 
cluded in the corporate property of 
railroads and other corporations 
when the value of their property 
was determined by the State board of 
assessors for the purpose of taxa- 
tion, does not thereby bring them as 
a class within the meaning of that 
provision.” Jasnowski v. Detroit, 
191 Mich, 287, 293, 157 NW 891. 
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the legislature, in enacting a license tax law, from 
relieving a party paying such license tax from other 


license taxes.®° 
Injunction. 


that proceeding.®* 


[§ 81] b. Equality and Uniformity; Class Legis- 
It is within the power of the legislature to 
classify motor vehicles for the purpose of licenses 


lation. 


A eriminal prosecution to enforce an 
ordinance requiring the registration of motor ve- 
hicles will not be enjoined upon the ground that 
it is unconstitutional where it is not alleged that 
the ordinance is being used to invade or destroy any 
property, franchise, or civil rights,°t nor alleged 
that any prosecution has been begun against plain- 
tiff,°? nor reasons stated why, if a proceeding to 
enforce the ordinance should be commenced, the 
unconstitutionality thereof could not be set up in 


MOTOR VEHICLES 


fication of such 


[§§ Be 


tions are reasonable, and apply alike to all persons 
within the particular classes, they are constitutional 
and valid as not violating the provisions of the 
federal or state constitution relating to equality 
and uniformity of taxation, and class legislation ;°° 
and the question of the reasonableness of the elassi- 


vehicles for licensing purposes is 


primarily one for the legislature, and. becomes a 
judicial question only ee the legislative action 
is clearly unreasonable.®*® 
Particular classifications. 
pal regulations have been held valid, as not being 
arbitrary or discriminatory, which relate only to 


Statutory or munici- 


the licensing of motor vehicles, and exempt or do 


and license taxes,°* and where the license regula- 


60. Ex p. Bozeman, 183 Ala. 91, 63 
S 201 [certiorari den 7 Ala. A. 151, 61 
S 604]. 

[a] Illustration.—A constitutional 
provision that the legislature shall 
not enact any law permitting the 
payment of a license, privilege, or 
other tax to the state and relieving 
the party making it of the payment 
of all other license taxes, is intended 
to prevent discrimination against 
counties and municipalities by the 
levy of one tax for the sole benefit 
of the state to their exclusion, and 
-is not violated by a statute imposing 
a license tax on motor vehicles and 
providing that it shall be in lieu of 
all other license taxes by the state, 
county, or other municipality, where 
the statute expressly provides for the 
apportionment of the revenue be- 
tween the state and the county or 
municipality. Ex p. Bozeman, 183 
Ala. 91, 68 S 201 [certiorari den 7 
Ala. A. 151, 61 S 604]; Birmingham 
v. Bergreen, 18 Ala. A. 636, 94 S 195 
Perera den 208 Ala. 697, 94 S 
9 


License tax in lieu of other taxes 
generally see Licenses § 65. 

Power to impose state license taxes 
in lieu of other license taxes see 
Supra § 76. 

61. Savannah v, Granger, 145 Ga. 
578, 89 SE 690. 


62. Savannah v. Granger, supra. 
63. Savannah v. Granger, supra. 
64. Cotter v. Stoeckel, 97 Conn. 
239, 116 A 248; McReavy v. Holm, 


166 Minn, 22, 206 NW 942; Ogilvie v. 
Hailey, 141 Tenn. 392, 210 SW 645. 

{a] Motor trucks.—It is within 
the exclusive province of the legis- 
lature to determine what distinction 
is necessary to warrant the placing 
of motor trucks in different classes 
for the purpose of taxation. Mc- 
Reavy v. Holm, 166 Minn. 22, 206 
NW 942, 

Powers of legislature generally see 
supra § 76. 

65. U. S.—Interstate Busses Corp. 
Va Holyoke tet... Key Coo 273 Ue iSe 4b: 
47 SCt 298 [aff 11 F. (24) 161]. 

Ark.—Helena v. Dunlap, 102 Ark. 
131, 148 SW 1388. 


Cal.—In re Schuler, 167 Cal. 282, 
139 P 685, AnnCas1915C 706; Old 
Homestead Bakery v. Marsh, (A.) 
242 P 749. 


Colo.—Milliken v. O’Meara, 74 Colo. 
475, 222 P 1116; Ard v. Peo., 66 Colo. 
480,182 P 892. 


Ga.—Lee v. State, 135 SE 912; 
Hazleton v. Atlanta, 144 Ga, 775, 87 
SE 1048. 

Hawaii.—Terr. v. Schaefer, 19 Ha- 
waii 214, 

Ida.—Smallwood vy. Jeter, 42 Ida. 
269, 244 P 149, 

Ill—Weksler v. Collins, 317 Ill. 


132, 147 NE 797; Heartt v. Downers 
Grove, 278 Ill. 92, 115 NE 869. 
Ind.—Kersey v. Terre Haute, 161 


Ind. 471, 68 NE 1027. 

Ky.—Smith v. Com. 175 Ky. 286, 
194 SW 367. 

Mass.—In re Opinion of Justices, 
251 Mass. 569, 147 NE 681. 

Minn.—Dohs v. Holm, 152 Minn. 
529, 189 NW 418. 

Miss.—State v. Lawrence, 108 Miss. 
291, 66 S 745, LRAI917E 322. 

Mo.—State v. Becker, 288 Mo. 607, 
233 SW 54. 

Mont.—Bozeman _ v. 73 
Mont. 147, 237 P 528. 

Nev.—Ex p. Anderson, 49 Nev. 208, 
242 P 587; State v. Shaughnessy, 47 
Nev. 129, 217 P 581. 

N. J— West v. Asbury Park, 89 N. 
Je en 4025 99 -AceEO 

N. Y.—Mason-Seaman Transp. Co. 
v. Mitchell, 89 Misc, 230, 153 NYS 


461. 
N. C.—Southeastern Express Co, v. 
Charlotte, 186 N. C. 668, 120 SH 


475. 
N. D.—State v. Wetz, 40 N. D. 299, 
DEO AL 


168 NW 835, 5 ALR 781. 
Oh.—Graves v. Janes, 

383,-18 Oh. Cir, Ct. .N. iS. 488, 34 Oh! 

Cir. Ct. 470 [mod and aff 15 OhNPS 

U7. L9 ST. 


Nelson, 


Okl.—Tulsa_ v. Thomas, 89 Okl. 
188, 214 P 1070. 
Or.—Thielke  v. Albee, 79 Or. 48, 


153 P 793; Kellaher v. Portland, 57 
On H iS elt O49 23291 ZEN eat Obs 

S. C.—Briggs v. Greenville County, 
137 S. C. 288, 185 SH 163; Lillard’ vy. 
Melton, 103 S. C. 10, 87 SE 421. 

S. D.—In,re Hoffert, 34 S. D, 271, 
148 NW 20, 52 LRANS 949. 

Tex.—A»B C Storage, etc., 
Houston, (Civ. A.) 269 SW 882 
Transit Cows ¥. Ft. / Worth, (Civ. A2) 
182 SW. 6853" = 'p:Parr,.'82° "Tex. Cr, 
525, 200 SW 404; Ex p. Bogle, 78 Tex. 
Crile ago Swan hos: 

Wis.—State v. Zimmerman, 181 
Wis. 552, 196 NW 848. 

[a] *° Dlustrations.—(1) A _ statute 
requiring the payment of automobile 
registration fees according to a 
schedule of horse power ratings does 
not violate a constitutional provision 
that taxes shall be uniform upon the 
same class of subjects within the 
territorial limits of the authority 
levying the tax, since this: applies 
only to taxes on property, especially 
where another statute requires motor 
vehicle registration fees, license fees, 
and taxes, except the property tax, to 
be appropriated to the payment of 
certain bonds, thus recognizing the 
validity of registration fees. State 
v. Becker, 288 Mo. 607, 2383 SW 54. 
(2) An ordinance exacting the same 
license fee from all operators of 
auto taxis and busses for hire is not 
void for discrimination. Bozeman 
v. Nelson, 73 Mont. 147, 237 P 528. 
(3) A statute which designates five 
classes of automobile licenses and 
six classes of truck and bus licenses, 
some of which provide different fees, 


Com: 
; Auto 


not include other kinds of vehicles, 87 fire or police 
apparatus,°® vehicles selling or delivering farm prod- 
uce,°® or farm tractors, tractors for road work, and _ 


depending on the weight of the ve- 
hicle, is not unconstitutional because 
of discrimination in the rates charged 
between the owners of motor ve- 
hicles, where there is a marked and 
substantially uniform increase in the 
fee per one hundred pounds as the 
weight increases, and the necessity 
of difference is inherent in the neces- 
sity of the classification. State v. 
Zimmerman, 181 Wis. 
848. (4) An ordinance taxing auto- 
mobiles and other vehicles is not 
objectionable because it does not in- 
clude autotrucks used for hire, or 
without hire, the term “automobile” 
being sufficiently comprehensive to 
cover both. 
Or. 575, 110 P 492, 112 P 1076. (5) 
A public hack ordinance, providing 
that any vehicle having a taxicab 
meter and using the streets to carry 
passengers for hire ‘“‘shall be deemed 
a public hack and licensed under this 
ordinance,’ is not unreasonable or 
violative of the equal _ protection 
clause, as applied to a transportation 
company whose taxicabs are em- 
ployed in its private business and 
operated. solely from its private 
property, or from the private prop- 
erty of certain railroad corporations. 
Mason-Seaman Transp. Co. v. Mit- 
chell, 89 Misc. 230, 153 NYS 461. 

Class legislation: 

Generally see Constitutional Law §§ 

824-955. 

Licenses see Licenses §§ 51-58. 

66. Westfalls Storage, ete., Co. v. 
Chicago, -280 Til. 818, 117 NE 439; 
Heartt v. Downers Grove, 278 Ill. 92, 
115 NE 869; Jasnowski v. Detroit, 
191 Mich. 287, 157 NW 891; Ogilvie v. 
Hailey, 141 Tenn, 392, 210 SW 645. 

67. Cal.—In re Schuler, 167 Cal. 
282, 139 P 685, AnnCas1915C 706. 

Fla.—Jackson v. Neff, 64 Fla. 326, 
60 S 350 [app dism 2388 U. §. 610, 
35 (SCt) 792, 59% Li. edi 1488}: 

Mass.—In re Opinion of Justices, 
251 Mass. 569, 147 NE 681. 

Oh.—Allen v. Smith, 84 Oh. St. 283, 
95 NE 829, AnnCas1912C 611; Graves 
v. Janes, 2 Oh. A, 383, 18 Oh. Cir; Ct, 
N. S. 488, 34 Oh, Cir. Ct. 470. 

Ss. D.—In re Hoffert,.34 SD. (274, 
148 NW 20, 52 LRANS 949. 

Vt.—State v. Williams, 1385 A 713; 
State v. Powers, 135 A 712; State v. 
Caplan, 185 A 705. 

But see Westfalls Storage, ete., 
Co. yv. Chicago, 280° 111,°818, 117 NE 
439 (holding that a city ordinance im- 
posing a license fee for the operation 
of motor trucks which is greater than 
the license imposed for horse-drawn 
vehicles is invalid as being based 
upon an unreasonable classification). 

68. Graves v. Janes, 2 Oh. A. 383, 
L83Oh, Cir, Ct Ne Ss: 488, 34 Oh. Cir. 


Ct. 470. 
69. State v. Kozer, 116 Or. 581, 
242 P 621; But see Fairley v. Duluth, 


150 Minn, 374, 385, 185 NW 390, 32 


Fer later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


552, 196 NW 


Kellaher v. Portland, 57 . 


ees 
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other similar vehicles;7° or which relate alone to 
the licensing of automobiles for hire,’+ such as taxi- 
cabs;** or which apply to jitneys only, and not to 
other automobiles and vehicles carrying passengers 
for hire,** such as automobiles used exclusively as 
sight-seeing cars,“* taxicabs,” or to hotel busses‘® 

or street cars;"” or which impose a license tax on 
vehicles omitting automobiles;** or which provide 
differently for the licensing of jitneys operating 
over particular routes, and for the licensing of serv- 
ice cars confined to no particular route;*® or which 
make different provisions for the licensing of com- 
mercial cars, and other motor vehicles,°° as by as- 
sessing a privilege tax on automobiles used for 


ALR 1258 (recognizing that “a good 
argument can be made in support of 
the claim” that such a provision is 
unconstitutional). 

70. Dohs v. Holm, 152 Minn, 529, 
189 NW 418; Graves v. Janes, 2 Oh. 
As 383, -L8. Oh: Cir, Ct. aN: 'S. 488, 34 
Oh Gir Ct 470: 

{a] Reasons for rule.—“The pur- 
pose of the tax is to secure funds to 
build and maintain roads. It is a 
matter of common knowledge that 
certain motor vehicles, particularly 
heavy trucks and rapidly moving 
pleasure cars, wear out the surface 
of roads faster and make necessary 
greater expenditures for maintenance 
than farm trucks not used on the 
roads except as they go from field to 
field or small trailers used on occa- 
sional trips. Tractors and rollers 
employed in the construction and 
maintenance of roads are clearly in 
a class by themselves. There are 
excellent reasons for excluding all 
these from the classes to be taxed 
when we take into account the pur- 
pose of the amendment.” Dohs _ v. 


Holm, 152 Minn, 529, 534, 189 NW 
418. 
- 71. Smallwood v. Jeter, 42 Ida. 


169, 244 P 149; Scott v. Hart, 128 
Miss. 353, 91 S 17. 


72. Scott v. Hart, supra. 
73. West v. Asbury Park, 89 N. J. 
L. 402, 99 A 190; Public Service 


Commn. Second Dist. v. Booth, 170 
App. Div. 590, 156 NYS 140 [aff 155 
NYS 568]; Thielke v. Albee, 79 Or. 
48) 11.53) (P1793); Exp. Bogle, -78 \Tex. 
Cr. 1, 179 SW 1193. 

[a] Reason for rule,—‘‘Many cir- 
cumstances exist’ which place the jit- 
ney in a different class from the 
motor vehicle which carries passen- 
gers by the hour, or from one fixed 
place to another. The jitney, by 
reason of its low fare and the manner 
of its operation, comes in direct 
competition with the street cars, 
which are common carriers and re- 
quire a certificate of convenience and 
necessity. The- jitney, by moving 
rapidly from place to place upon 
either side of the street, in picking 
up passengers in competition with 
the street cars or other jitneys, pre- 
sents a menace to its passengers and 
the people upon the street which is 
greater than that from the ordinary 
cab or vehicle; and other reasons may 
have seemed to the Legislature to re~” 
quire that these busses be put in a 
class by themselves. We cannot say 
that the classification is unreason- 
able; upon the contrary, it seems rea- 
sonable.” Public Serv. Commn,. Sec- 
ond Dist. v. Booth, 170 App. Div. 590, 
593, 156 NYS 140 [aff 155 NYS 568]. 

[b] Tllustration.—An ordinance 
relating to the regulation of auto~ 
busses or jitneys and imposing a tax 
of five per cent: on their monthly 
gross receipts for the use of the city, 
when no tax is imposed on other ve- 
hicles, in view of their use of spe- 
cially constructed and extensive road- 
ways and the probability of injury 
from their operation, especially while 
competing or racing for passengers, 
is not a denial of equal protection of 
the laws. West v. Asbury Park, 89 
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N: J; L. 402, 99 A 190: 
As to regulations in general see 


supra § 62. 

74. Thielke v. Albee, 79 Or. 48, 
LSS Pe TO3s 

75. Thielke v. Albee, supra. 

76. Thielke v. Albee, supra. 

77. Thielke v. Albee, supra; Auto 


Transit Co. v. Ft. Worth, (Tex. Civ. 
A.) 182 SW 685; Ex p. Bogle, 78 Tex. 
Cr. 1, 179 SW 1193; State v. Spokane, 
109 Wash. 360, 186 P 864. 

As to regulations in general see 
supra § 62. 

78. Kersey v. Terre Haute, 161 
Ind. 471, 68 NE 1027, 

[a] Thus an ordinance imposing a 
license tax on vehicles using the 
streets of the city but omitting auto- 
mobiles is not for that reason invalid 
as a grant to a citizen of privileges 
which on the same terms may not 
equally belong to all citizens, or as a 
denial of the equal protection of the 
laws, nor does it violate the constitu- 
tional provision prohibiting local or 
special laws for the assessment and 
collection of taxes. Kersey v. Terre 
Haute, 161 Ind. 471, 68 NE 1027. 

79. Hazleton v. Atlanta, 144 Ga. 
775, 87 SE 1043; Booth v. Dallas, 
(Pex.4 ‘Civ.. A.) 5179. SW .301; 1 Ex» p: 
Parr, 82 Tex. Cr. 525, 200 SW 404. 

[a] Tlustration.—An ordinance 
imposing an annual fee of seventy- 
five dollars for the privilege of oper- 
ating each of about five hundred 
motor busses over its streets, not 
sufficient to pay the expenses of in- 
spection, regulation, etc., subjecting 
the drivers to a rigorous physical 
and mechanical examination, regulat- 
ing the number of passengers, re- 
quiring them to select a fixed route 
and operate thereon at least six hours 
a day, is not discriminatory, in com- 
parison with an ordinance imposing 
an annual license fee of ten dollars 
on each of about one hundred motor 
vehicles, known as “rent cars,” al- 
lowed to stand upon the'streets only 
at certain places and certain -hours, 
not operated over, fixed routes, and 
charging a greater fare, regulated by 
the city, since they are engaged in 
different classes of street traffic. 
Booth vy. Dallas, (Tex. Civ. A.) 179 
SW 301. 

so. Ala.—Hill v. Moody, 207 Ala. 
325, 938. S 422. 

Fla.—Jackson v. Neff, 64 Fla. 326, 
60 S 350 [app dism 2388 U. S. 610, 
35 SCt 792, 59 L. ed. 1488]. 

Minn.—Park v. Duluth, 134 Minn. 
296, 159 NW 627. 

Oh.—Fisher Bros. Co. v. Brown, 111 
Oh, St, 602, 146 NE 100. 

Tenn.—Ogilvie v. Hailey, 141 Tenn. 
392, 210 SW 645. 

Vt.—State v. Williams, 1385 A 713; 
State v. Powers, 135 A 712; State v. 
Caplan, 135 A 705. 

[a] Reason for rule.—‘‘The de- 
struction done to roads by automo- 
bile traffic is due more often to com- 
mercial vehicles, owing to. their 
greater weight, and to the character 
of their tires and general construc- 
tion, than to pleasure cars. The 
classification. of motor vehicles into 
pleasure cars and commercial ve- 
hicles, for the purposes of this tax, 


‘ 


in their own privately owned vehicles ;*? 
impose an additional registration fee or privilege 
tax on electric motor vehicles used in transporting 
passengers for hire or property, in view of a gas 
tax imposed on gas-propelled motor vehicles per- 
forming like services.*4 
clause of the constitution is not violated by a regu- 


two kinds are operated. 
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pleasure, but not on automobiles used for busi- 
ness;*! or which subdivide commercial vehicles ac-_ 
cording to their use and load;8? or which subject 
to the regulation only those using the public high- 
ways for the transportation of passengers or freight 
for hire as a_ business, 
highways for the transportation of their own goods 


and not those using the 


2 


or which 


So also the uniformity 


therefore is based upon reason, and is 
not unconstitutional.” Fisher Bros. 
Cor vir Brown,. 141 Oh. St. 602,614, 
146 NE 100. 

[b] Placing trucks engaged in 
commercial freighting on regular 
time or route schedules in one class 
and all other trucks using the public 
highways in another amounts to a 
legislative finding that there was a 
sufficient difference in the use made 
of the public highways to justify the 
difference in classification; and the 
courts cannot say that there is no 


basis of fact for the finding. Ray- 
mond v. Holm, 165 Minn. 215, 206 
NW 166. 

81. Ogilvie v. Hailey, 141 Tenn. 


392, 210 SW 645. But see Chicago v. 
Banker, 112 Ill. A. 94 (holding such a 
regulation invalid). 

82. In re Hoffert, 34 S. D 271, 148 
NW 20, 52 LRANS 949; A B C Storage, 
etc.;Co.. “Vv, Houston, .Cihex, “Cive cA) 
269 SW 882; State v. Williams, (Vt.) 
35 A 713; State v. Powers, (Vt.) 135 
A 712; State v. Caplan, (Vt.) 135 A 


705; State v. Zimmerman, 181 Wis. 
552, 196 NW 848. : 

[a] Tlustration.—An ordinance 
imposing license fees in _ stated 


amounts on automobile trucks of no 
more than one ton capacity and other 
motor trucks respectively is not in- 
valid as imposing fees unequally on 
vehicles of the same class. A BC 
Storage, etc., Co. v. Houston, (Tex. 
Civ. A.) 269 SW 882. 

[b] The fact that motor busses 
are subclassified according to their 
loaded weight for taxation does not 
make the statute invalid on the 
ground of unreasonable and discrim- 
inatory classification, since weight 
has a necessary and obvious relation 
to the road-wearing qualities of a 
vehicle. State v. Caplan, (Vt.) 135 


A 705, 
42 Ida. 


83. Smallwood v. Jeter, 
169, 244 P 149. 

84. Old Homestead Bakery v. 
Marsh, (Cal. A.) 242 P 749, 755. 

“The distinction between gas fuel 
motor trucks or stages and electric 
motor trucks or stages is in the dif- 
ference in the means by which the 
Indeed, the 
distinction in that particular becomes 
the more marked and palpable when 
it is considered that a privilege or 
excise tax based upon the quantity 
of fuel gas used in motor vehicles so 
propelled may be imposed upon per- 
sons operating or causing to be op- 
erated such motor vehicles upon the 
public highways of the state, while 
it is obviously impossible to impose 
such tax upon those likewise operat- 
ing or causing to be operated electric 
motor vehicles or trucks; and it is 
that. difference between the two 
classes of motor vehicles which of 
necessity gives rise to the distinction 
between those persons operating, or 
causing to be operated, gas fuel mo- 
tor vehicles used for property or 
freight transportation and those op- 
erating or causing to be operated 
electric motor vehicles used for the 
Same purpose, and, in the very na- 
ture of things, the two sets of per- 
sons thus described are segregated 
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lation which divides motor vehicles into classes, 
according to the length of time they have been 
used, and bases the license taxes accordingly.®® But 
regulations have been held invalid as discriminatory 
and class legislation, which except farmers’ trucks 
from the provision for registering and paying license 
fees for commercial motor vehicles ;*¢ or which omit 
motor vehicles used in connection with the owner’s 
business, but tax horse-drawn vehicles used for the 
same purposes;®? or which require licenses only as 
to motor vehicles acquired after the passage of 
the regulation, and not as to motor vehicles previ- 
ously acquired.®® 

As to dealers. Regulations have been held valid 
as not being arbitrary or discriminatory which place 
automobile dealers in a class by themselves,*® or 
which classify dealers according to the population 
of the county in which they are engaged in the 
business,®° or according to the number of different 
makes of automobiles dealt in,®! or which permit 
a dealer who has paid the tax to resell any auto- 
mobile or vehicle taken in exchange for an automo- 
bile, without the payment of an additional tax.°? A 
statute providing for the registration of motor ve- 
hicles by their owners is not invalid as class legis- 
lation because excepting persons manufacturing or 
dealing in automobiles or motor vehicles, except as 


MOTOR VEHICLES , 


to those for their own private use and those hired 
out, where it does not permit manufacturers and 
dealers to operate motor vehicles which they have 
in stock and for sale upon the public highways with- 
out securing .a registration tag as required of other 
persons. H 

[§ 82] 3. Who May Question Validity.°* In ac- 
cordance with the principles which control the right. 
to question the constitutionality and validity of 
other statutes and ordinanees,®® as a general rule 
any person, individual or corporate, whose rights 
are specifically affected by the operation of a stat- 
ute or ordinance regulating motor vehicle licenses 
and license fees or taxes, may attack the validity 
of the regulations,®® unless by his acts or omissions 
he has estopped himself from raising an objection,%7 
as where he has not applied for or procured a license 
or certificate of public necessity and convenience, as 
required by statute or ordinance.®® But ‘a person 
cannot attack the validity of a regulation which 
does not affect him.°® A company having a valid 
franchise for the operation of street cars may ques- 
tion the validity of an ordinance under which others 
are given a franchise to operate jitneys.? 

[§ 83] E. Vehicles Subject to or Entitled to Li- 
cense and Registration’—1. In General. Subject to 
the regulations considered in the preceding sec- 


v. Seal, (Tex. Civ. A.) 285 SW 668. 
[a] A jitney owner who has not 
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Serena Pet 


into distinct classes, namely: (1) 95. See Constitutional Law §§ 
Those operating gas fuel motor ve-|177-203; Municipal Corporations §§ 
hicles for the transportation of pas- | 870, 871. 


sengers for hire or property; (2) 
those operating electric motor ve- 
hicles for the same purpose.’ Old 
Homestead Bakery v. Marsh, supra. 

{a] Illustration.—Statutes impos- 
ing a registration fee on electric mo- 
tor vehicles and a gas tax on motor 
vehicles propelled by gas in lieu of 
a registration fee do not discrimin- 
ate against electric motor vehicles. 
Old Homestead Bakery v. Marsh, 
(Cal. A.) 242 RP. 749, 753. ‘ 

85. Dohs v. Holm, 152 Minn. 529, 
189 NW 418. f 

fa] Thus the uniformity clause of 
the constitution is not contravened 
by the provision which divides mo- 
tor vehicles into three classes, those 
used for three years, those four and 
five years, and those more than five 
years, and directs that those in the 
first class shall be taxed on the basis 
of their list price at the factory 
when new, those in the second class 
at seventy-five per cent of such price, 
and those in the third at fifty per 
cent. Dohs vy. Holm, 152 Minn. 529, 
189 NW 418. ‘ 

86. Lossing v. Hughes, (Tex. Civ. 
A.) 244 SW 556; Ex p, Faison, 93 Tex. 
Cr, 403, 248 SW 343. 

87. Kellaher v. Portland, 57 Or. 
Sipe soe he i ALOKG: 


88. Feasel v. State, 6 OhNPNS 
321, 
89. In re Schuler, 167 Cal, 282, 139 


P 685, AnnCas1915C 706. 

[a] TDlustration.—A statute pro- 
viding for the registration of motor 
vehicles and the fees therefor, and 
exacting from dealers a fee of fifty 
dollars for the operation of not more 
than five automobiles and ten dollars 
for every vehicle in excess of that 
number, is not discriminatory, as 
placing dealers in a class by them- 
selves. In re Schuler, 167 Cal. 282, 
139 B 685, AnnCas1915C 706. 

90. Adams Motor Co. v. Cler, 149 
Ga. 818, 102 SE 440. 

91. Adams Motor Co. vy. Cler, su- 


pra. 

92. Adams Motor Co, y. Cler, 
supra. ; 

93.. Peo. v. MacWilliams, 91 App. 
Div. 176, 86 NYS 357. 

94. Who may sue to enforce regu- 
lations see infra §§ 142, 143. 


96. U. S—Hendrick v. Maryland, 
ape Us SH610) "85 SCH 1405-59) li ed: 
2 ‘Ala.— Bozeman v. State, 7 Ala. A. 
151, 61 S 604 [certiorari den 183 Ala. 
915163. Si 20405 
gh eer v. Field, 23 Hawaii 
230. 

Tenn.—Memphis St. R. Co. v. Rapid 
Trent Co., 188 Tenn. 594, 198 SW 
90. 

Tex.—Ex p. Parr, 82 Tex. Cr. 525, 


200 SW 404; Ex p. Bogle, 78 Tex. Cr. 


LTS SW ens. 

[a] An automobile owner cannot 
complain of a discrimination under 
a statute providing for the licensing 
and regulation of motor vehicles, be- 
cause the fees are graduated accord- 
ing to engine power, where the 
power of the car owned by him does 
not appear. Hendrick v. Maryland, 
ee U.S. 610, 35 SCt' 140, 59 LL. ed. 

97. Hendrick v. Maryland, supra; 
ae p. Parr, 82 Tex. Cr. 525, 200 SW 
404, 

[a] Rule applied.—A resident of 
the District of Columbia, who fails 
to show that he has complied with 
the laws in force within the District 
in respect of registering motor ve- 
hicles and licensing operators, or that 
he has applied to the Maryland com- 
missioner for a local identifying tag 
or marker, which are prerequisites 
under L. (1910) c¢@ 207 § 140a to a 
limited use of the highways without 
cost by residents of other states, 
cannot complain that residents of the 
District of Columbia are not included 
among those to whom this privilege 
is granted. Hendrick vy. Maryland, 
ae US SH610;, 85 SOte 140,959 as cea, 

{[b] Acts not constituting estop- 
pel.—A person who has received no 
benefit from and who does not rely 
on the statute is not estopped from 
attacking its validity, by the mere 
fact that he vainly endeavored to 
comply with it. Buck v, Kuykendall, 


267 U. S. 307, 45 SCt 324, 69 L. ed. 
623, 38 ALR 286 [rev 295 Fed. 
LOTS 

98. Interstate Busses Corp. v. 


Holyoke St. R. Co., 273 U. S. 45, 47 
SCt 298 [aff 11 F. (2d) 161]; Graham 


attempted to procure a license and 
been refused cannot object that the 
ordinance requiring licenses is in- 
valid because it clothes the city with 
arbitrary power to grant or refuse 2 
license, although all the fees are 
paid and all the requirements of the 
ordinance complied with. Ex p. Bo- 
elex (8a Lex Or i E79 SW aL ose 

[b] One charged with operating 
an automobile without a license in 
violation of an ordinance is in no 
position to raise the question as to 
the validity of the ordinance by rea- 
son of the authority therein given to 
revoke the license. Ex p. Parr, 82 
Tex. Cr. 525, 200 SW 404. 

99. Bozeman v. State, 7 Ala. A. 
151, 61 S 604 [certiorari den 183 Ala. 
91, 68 S 201]; Roe v. Jacksonville, 
319 Ill. 215, 149 NE 812; Ex p. Bogle, 
%8uTex> Cred, LI SWel 193: 
TIllustrations.—(1) A resident 

state cannot question the 
validity of a statute imposing a li- 
cense tax or registration fee on mo- 
tor vehicles and exempting the resi- 
dents of other states from its provi- 
sions, if such other states grant 
similar exemptions to residents of 
the state in question, on the ground 
that it discriminates against resi- 
dents of states which do not grant 
a similar privilege, since he is not 
directly affected by such provision. 
Bozeman v. State, 7 Ala. A. 151, 61 
S 604 [certiorari den 183 Ala. 91, 63 
S 201]. (2) Where an ordinance pre- 
scribes a license fee of fifty dollars: 
per annum for each jitney holding 
five or less, and of seventy-five dol- 
lars for a seating capacity of not 
over seven, but more than five, and 
of one hundred dollars for a seating 
capacity of more than seven, the 
owner of a jitney who comes within 
the fifty-dollar class only cannot 
question the validity of the provi- 
sions for seventy-five dollar and one 
hundred dollar license fees. Ex p. 
Bogle, 78 Tex. Cr. 1, 179 SW 1193. 

1. Memphis St. R. Co. v. Rapid 
eal Co., 188 Tenn. 594, 198 SW 

Injunction by street railroad com- 
pany see infra § 143. 

2. Special license or permit as to 
public service vehicles see infra 
§§ 104-107, 1383-141. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tions,® the particular motor vehicles that are eligible 
for license and registration and are required to be 
licensed and registered are controlled by the terms 
-of the regulatory statutes or ordinances.* Under 
some statutes® a registration fee is required for 
electric motor vehicles,® and the operators of gas- 
propelled motor vehicles are required, in lieu of 
a registration fee, to pay a gasoline tax of a certain 
amount per gallon of gasoline used.’ 

A car purchased by a resident without the state 
and brought within the state is subject to the local 
heense regulations.® 

Vehicle not in operation. Since the license and 
tax are imposed for the privilege of operating motor 
vehicles upon the public highways of the state,® the 
fact that a person owns and has in his possession 
a motor vehicle does not make him subject to such 
requirement unless he chooses to operate such 
vehicle upon the highways.?® 

Necessity of manufacturer’s number. Under some 
statutes'? a motor vehicle from which the manu- 
facturer’s number has been omitted, obliterated, or 
defaced, cannot be registered without a special per- 
mit and until it has been given a number by the 
state licensing officer and such number has been 
stamped upon it.1* But these requirements do not 
apply where a duly authorized agent of the manu- 
facturer replaces the particular part of the machine 
which bears the number, and stamps the same num- 
ber on the new part.?* 

[§ 84] 2. Exemptions.‘¢ It is within the power 
of the state legislature in providing for the li- 


3. See supra §§ 74-81. 

4 Knight v. Savannah Electric 
Co., 20 Ga. A. 314, 93 SE 17; Elieson | of 
Ve Parker, 31 J. Ps 265. 


[a] Motor cycle.—Under a statute | 696. 
forbidding the driving of any automo- ToL, Are 
bile or vehicle of like character pro- | supra 


pelled by gasoline, etc. on public 14. 


roads without registration, a motor 
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place of the original manufacturer’s 
number as the mark of identification 
that. particular vehicle.” 
Automobile Licenses, 30 Pa. Dist. 695, 


Automobile Licenses, 


Exemptions as to: 
Cars of municipality see 


[42 C.J.] 669 
censing and registration of motor vehicles, so long 
as its action is not unreasonable or arbitrary, to 
exempt particular motor vehicles from the require- 
ments of the statute,> such as agricultural loco- 
motives,/® motor vehicles selling or delivering farm 
produce,’ tractors used for farm or road work,’® or 
tractors hauling trailers or other equipment for 

‘‘strietly agricultural purposes,’’?* as the use of the 
highways in such cases is merely incidental to the 
use of the machinery.?° Motor vehicles which are 
subject to other forms of taxation are, under some 
regulations, exempt from license or privilege taxes,** 
as where, under some provisions, an individual or 
company pays a gross earnings tax on its business 
in lieu of all other taxes and licenses, he is exempt 
from liability for license or registration fees im- 
posed on motor vehicles used in such business.?? 

Burden of proof. An automobile owner, claiming 
an exemption from a statute imposing a license on 
automobiles, has the burden of proving the exemp- 
tion,” and must present a clear case.?4 

[§ 85] 3. Municipal or Other Government Ve- 
hicle. General laws requiring the licensing and 
registration of motor vehicles usually exempt motor 
vehicles owned by a municipal corporation and 
used by it in the performance of governmental func- 
tions,?> such as motor vehicles owned by the city 
and used exclusively in the police and fire depart- 
ments.2® But where the statute specifically enu- 
merates the motor vehicles to be exempted, other 
municipally owned motor vehicles which do not come 
within the exemption must be registered and license 


pebsonm v. Jennings, [1920] 1 K. B. 


In re 17. See supra § 81. 

18. See supra § 81. 

19. State v. Zimmerman, 181 Wis. 
552, 196 NW 848. 

[a] The exemption of trailers 
weighing one and one-half tons or 


infra §]less is justified because they usually 


cycle propelled by gasoline is a vehi- 
cle “of like character’ with an auto- 
mobile. Knight v. Savannah Electric 
Co., 20 Ga, A. 314,,93 SE 17, 

[b] An invalid’s carriage or bath 
chair weighing about two hundred 
and fifty pounds, propelled by elec- 
tricity of about one-quarter horse 
power, and having an average speed 
of two miles an hour and an extreme 
limit of speed of from four to five 
miles an hour is a “motor car” within 
a statute requiring motor cars to be 


Her eer: Elieson v. Parker, 81 J. P. 
65. 
[c] Motor car and trailer.—A car 


which is registered as a heavy motor 
car, and is within the weight permit- 
ted for such registration, may be 
used on.the roads with a trailer, 
without registration as a locomo- 
tive, although the combined weight 
of the car and the trailer is above 
that permitted for registration as a 
heavy motor car and would require 
registration as a locomotive.  Pil- 
grim Vv. Simmonds, 22 Cox Cc. C. 
579. 

5. See statutory provisions. 

6. Old Homestead Bakery, Ine, v. 
Marsh, (Cal. A.) 242 P 749. 

aa Old Homestead Bakery, Inc. v. 
Marsh, supra. 

Gasoline tax 


generally see infra 


8 Platner v. Bourne, (Mo, A.) 275 
SW 590. 

9. Jasnowski v. Detroit Bd. of 
Assessors, 191 Mich, 287, 157 NW 
891. And see cases supra § 76 note 
83. 

10. Jasnowski v. Detroit Bd. of 
Assessors, supra. 

11. See statutory provisions. 

12. In re Automobile Licenses, 
30, Pa. Dist. 695. 

{a] “Such number then takes the 


85. 

Cars of nonresidents see infra §§ 86— 
91. 

Public service 
§§ 139, 140. 
Validity o exemption regulations 

See Supra § 8 
5. Camas Stage Co. v. Kozer, 104 

Or. 600, 209 P 95, 25 ALR 27; State 

v. Zimmerman, 181 Wis. 552, 196 NW 

848, 

16. See cases infra this note. 

[a] What are agricultural locomo- 
tives.—Where the statute exempting 
agricultural locomotives from the 
necessity of obtaining a license de- 
fines ‘agricultural locomotive as in- 
cluding any locomotive used solely 
for any agricultural purpose, the ex- 
emption applies to: (1) A traction 
engine used to haul night soil to 
farmers for the purpose of manuring 
fields. Cole v. Harrop, 85 L. J. K. B. 
494 (holding the traction engine ex- 
empt, although the night soil was 
given to the owners of the engine for 
taking it away and they sold it to 
farmers). (2) A locomotive which 
has long been used solely for agri- 
cultural purposes and at the time in 
question is towing another locomo- 
tive which has been used and is in- 
tended for such purposes only to a 
workshop to be repaired, and also to 
the locomotive being towed. Wil- 
liams'v. Morgan, 27 :Cox GC, C.°87. 
(3) A locomotive which has been 
used for haulage purposes, but which 
is purchased by one who intends to 
use it for purely agricultural pur- 
poses, although it cannot be so used 
without alteration, and it being 
driven from the place where it was 
purchased to the purchaser’s home, 
although the alterations have not 
yet been made and it is still capable 
of being used for haulage purposes, 


vehicles see infra 


run in connection with automobiles 
and impose but a slight burden upon 
the highway. State v. Zimmerman, 
181 Wis. 552, 196 NW 848. 

20. State v. Zimmerman, supra. 

21. Pacific Gas, ete., Co. v. Rob- 
erts, 168 Cal. 420, 143 P 700; Jasnow- 
ski v. Detroit Bd. of Assessors, 191 
Mich. 287, 157 NW 891; American 
R, Express Co. v. Holm, (Minn.) 211 
NW 467. 

Double taxation see supra § 80. 

License fee in lieu of other taxes 
see supra §§ 76, 80. 

22. Pacific, Gas, ete., Co. vy. Rob- 
erts, 168 Cal. 420, 143 P 700; Ameri- 
ean R. Express Co. v. Holm, (Minn.) 
211 NW 467. 

fa] Tllustration.—Where a consti- 
tutional provision imposes a gross 
earnings tax on gas and electric light 
companies in lieu of all other taxes 
and licenses, such exemption is not 
limited to ad valorem taxes imposed 
on the property of such corporations, 
but exempts such corporations from 
liability for license fees imposed by 
a motor vehicle statute in so far as 
it attempts to impose such fee upon 
vehicles used by such corporations 
exclusively in their business, as a 
condition to the requisite registra- 
tion under the act. Pacific Gas, etc., 


Co. v. Roberts, 168 Cal. 420, 143 P 
700. 
23. Camas Stage Co. v. Kozer, 104 


Or. 600, 209 P 95, 25 ALR 27. 

24. Camas Stage Co. v. 
supra. 

25. Tarver v. Albany, 160 Ga. 251, 
127 SE 856; State v. Preston, 103 Or. 
631, 206 P 304, 28. ALR 414. 

26. Tarver v. Albany, 160 Ga. 251, 
127 SE 856; State v. Preston, 103 Or. 
631, 206 P 304, 28 ALR 414; State 
wea Collins, 94 Wash. 310, 162 BP 


Kozer, 


J 
670 [42 C.J.] 
fees thereon be paid.?” Such exemption, however, 
does not affect the duty of a municipality to com- 
ply with regulations relating to the operation of 
motor vehicles.?* 

As engaged in business. A motor vehicle used by 
a municipal water district in collecting and dis- 
tributing water to the public without profit is not 
subject to a motor vehicle license, as ‘‘being en- 
gaged in business,’’ where that term as used in the 
statute applies only to occupations or employments 
for livelihood or gain, and to mercantile and com- 
mercial enterprises.?° 

Effect of exemption from property tax. The fact 
that municipally owned motor vehicles are exempt 
from taxation as property does not exempt them 
from being licensed and registered under the state 
license regulations of motor vehicles.*° 

In the District of Columbia, under act of con- 
eress,*! motor vehicles owned and maintained in 
the district by the United States or the District 
government are required to be registered and to 
earry identification tags, but are not required to 
pay any fees therefor.*? 

[§ 86] F. Nonresidents as Subject to Require- 
ments**—1. In General. In the absence of federal 
legislation covering the subject, a state under its 
police power may require a nonresident motor ve- 
hicle owner to register his motor vehicle and pay 
a reasonable registration fee therefor,** before being 
entitled to operate his vehicle over the highways 
of the state, even though he is merely driving 
through the state,®° or is moving in interstate com- 


27. Tarver v. Albany, 160 Ga, 251, 34. 
127 SE 856;-State v. Preston, 103 Or. 
631, 206 Pp’ 304, 23 ALR 414: State 
v. Collins, 94 Wash. 310, 162 P 556. 

[a] Tlustration.—A statute ex- 


MOTOR VEHICLES 


’ mercee.?6 


U. S.—Kane v. New Jersey, 242 
U. S. 160, 37 SCt 30, 61 L. ed. 222 [aff 
81 N. J. L. 594, 80 A 453,' LRA1917B 
5538, AnnCasi1912D 237]; 
State, 235 U. S. 610, 35 SCt 140, 59 


[§§. 85-87 


resident or nonresident, does not infringe upon the 
privileges or immunities of any citizen of another 
state and is not unconstitutional as unreasonable 
and discriminatory legislation,?? notwithstanding the 
nonresidents are so classified that some have to 
pay a higher tax than others.*® So, also, the fact 
that a nonresident bus owner after having operated 
his bus for more than a specified number of regular 
trips is required to pay the same tax as a resideat 
bus operator has to pay does not show unlawful 
diserimination.®° 

[§ 87] 2. Vehicle in Interstate Commerce.*® In 
accordance with the above rule,*+ a motor vehicle 
belonging to a nonresident and moving in inter- 
state commerce may be required to be licensed and 


registered in a state into which it enters or through 


which it passes,*? and is subject to the local motor 
vehicle tax for its use of the streets and highways 
within the state,*? whether such tax is regarded as 
an ad valorem or privilege tax, or as both;** and 
the owner is not relieved from such tax by the fact 
that a portion of the route followed by such motor 
vehicle is a highway receiving federal aid.4° But 
in order to impose a license tax upon commercial 
motor vehicles while so moving, such vehicles must 
have an actual situs in the state, as by common 
law,*® or.a situs for taxation purposes created by 
statute;*7 and it is competent for the legislature 
to create such situs for such purpose.4® 


Derr, 71 Mont, 222, 228 P 624. 

N. J.—Kane v. State, SINGS Jeers 
594, 80 A 453, AnnCasi1912D 237 Las 
242) Une Ss 166, 37 SCt 30, 61 L. ed 

if, 


Hendrick v. 


Such a regulation where it applies to 
owners of motor vehicles within the state, whether 


empting from registration and license 
federal owned ' motor vehicles and 
traction engines, fire engines, etc., 
does not exempt a city owned auto- 
mobile which is not expressly men- 
tioned. State v. Preston, 103 Or. 631, 
206 P 304, 23 ALR 414, 

[b] Reason for distinction.—‘The 
act recognizes that the city, in pro- 
viding for police and fire protection, 
is exercising governmental functions, 
and that, in the exercise of such func- 
tions, it may use motor vehicles with- 
out subjecting such vehicles to the 
payment of license fees. In operat- 
ing light and power departments, the 
city is acting in a proprietary capac- 
ity, and the automobiles used by it 
in such capacity fall neither within 
the language nor the reason of the 
exception.” State v. Collins, 94 Wash. 
SLO slly 162) 556, 

28. State Vv. ees 103 Or. 631, 
206 P 304, 23 ALR 4 

Regulations of setae vehicles gen- 
erally see supra §§ 18-73. 

29. Marin Municipal Water Dist. 
v. Chenu, 188 Cal. 734, 207 P 251. 

Special license or permit for public 
service vehicles generally see infra 
§§ 104-107, 1383-141. 

30. Lee v. State, (Ga.) 135 SE 912; 
Tarver v. Albany, 160 Ga. 251, 127 
SE 856; State v. Preston, 103 Or. 631, 
206 P 304, 23 ALR ‘414; State v. 
Collins, 94 Wash. 310, 162 P 556. 

Exemption of municipal property 
from taxation generally see Taxation 
[87 Cye 874 et seq]. 

Sl." Act March 3; 1917. 

82. Croson vy. District of Colum- 
bia, 55 App,..(Di'C.)* 122,12) , (2d) 
“924. 


33. Cross references: 
Appointment of state official as agent 
see supra § 52. 
Driver’s license see infra § 221. 
Power of municipality to license non- 
residents see supra § 78. 


Lived, 3385. 
N. J.—Unwen vy. State, 73 N. J. L. 


529, 64 A 163 [aff 75 N. J. L. 500, 68 
A 110]. 

Okl.—Avery v. Interstate Grocery 
Co., 118 Okl. 268, 248 P 340. 


Or.—Camas Stage Co, v. Kozer, 104 
Or. 600, 209 P 95, 25 ALR 27. 

Vt.—State v. Williams, 135 A 713; 
State v. Powers, 135 A 712; State v. 
Caplan, 135 A 705. 

Amount of license fees generally 
see infra §§ 194-199. 

35. Kane v. New Jersey, 242 U. S. 
160, ak Sct 30, 61 L, ed. 222 [aff 81 
N. L. 594, 80 A 453, LRA1I917B 
553; vmitasis1eD 23 Te 

36. See infra § 87. 

87. State v. Oligney, 162 Minn. 302, 
202 NW 898; Unwen v. State, 73 N. J. 
Tal (529; 641GA163: iPad iene cat 
500, 68 A 110]; Camas Stage Co. v. 
Kozer, 104 Or. 600, 209 P 95, 25 
ALR 27; State v. Williams, (Vt.) 
1385 A 713; State v. Powers, (Vt.) 
135 A 712; State: v. Caplan, (Vt.) 
185 A 705. And see cases supra note 


State v. Williams, (Vt.) 1385 A 
State v. Powers, (Vt.) 1385 A 
State v. Caplan, (Vt.) 185 A 


39. State v. Williams, (Vt.) 135 
A 713; State v. Powers, (Vt.) 135 A 


a State v. Caplan, (Vt.) 185 A 
705, 
40. As subject to special license 


or permit see infra § 136 

41. See supra § 86. 

42. . S—kKane v. New Jersey, 
242 U. S. 160, 37 SCt 30,61 TL. ed. 
222 [aff 81 N. J. L. 594, 80 A!453, 
LRAI917B 558, ‘AnnCas1912D 237]: 
Hendrick y. Maryland, 335 U., S. 610, 
85° SCt 140, 59 L. ed. 385; 

Ky.—Northern Kentucky Transp. 
a v. Bellevue, 215 Ky. 514, 285 SW 
241, 


Mont, —Interstate Transit Co. v. 


Okl.—Avery v. Interstate Grocery 
Co., 118 Okl. 268, 248 P 340. 

Or.—Camas Stage Co. v. Kozer, 104 
Or, 600, 209 P 95, 25 ALR 27. 

43. State v. Oligney, 162 Minn., 302, 
202 NW 893. And see cases supra 
note 42. 

[a] A motor truck owned by a 
nonresident and used in commercial 
freighting on a time schedule and 
over, a regular route from points 
without to points within the state 
is subject to the local motor vehicle 
tax. State v. Oligney, 162 Minn. 302, 
202 NW 893. 

License and privilege taxes on local 
or domestic business generally see 
Commerce §§ 141-156. 

44, State v. Oligney, 162 Minn. 302, 
202 NW 893. 

45. State v. Oligney, supra. 

46. Avery v. Interstate Grocery 
Co., 118 Ok], 268, 248 P 340. 

47. Avery v. Interstate Grocery 
Co., Supra, 

48. Avery v. Interstate Grocery 
Co., supra. 

[a] Statute not creating situs.— 
A statute requiring every owner of 
a motor vehicle, whether in operation 
on the highways or in storage, to reg- 
ister the vehicle and procure a license 
tag therefor, etc., when construed in 
pari materia with another statute, 
providing that any foreign. vehicle; 
bearing a legal native tag showing 
compliance with the registration and 
licensing laws of the state from 
which it came, may use the highways 
without additional license in this 
state for not more than sixty days 
in any one year, does not create a 
situs for taxation of foreign trucks 
and other commercial vehicles using 
the highways while moving in inter- 
state commerce and not remaining 
within the state longer than sixty 
days. Avery v. Interstate Grocery 
Co., 118 Okl. 268, 248 P 340. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 87-89] 


Validity.*® A statute imposing such a license or 
registration tax is not invalid as discriminatory or 
class legislation as applied to nonresident owners,°° 
and does not violate the provision of the federal 
constitution giving congress power to establish post 
offices and post roads,°+ or violate the constitutional 
provision authorizing congress to regulate inter- 
state commerce, as applied to a nonresident operat- 
ing motor vehicles for hire between a point within 
and a point without the state.®? 

[§ 88] 3. Period of Exemption—a. In General. 
Under some statutes®? and agreements between 
states,°>* a nonresident who has complied with the 
laws of his home state in respect of licensing and 
registering his motor vehicle or obtaining an opera- 
tor’s license is given, for a limited period at least, 
the privilege of operating his motor vehicle over 
the highways of another state without having ob- 
tained a license or registered his car therein,®® pro- 
vided, under some regulations, the owner or opera- 
tor has complied with certain conditions prescribed 
by the local legislation,®® such as displaying the dis- 
tinguishing number or mark required by his state 
on his machine,*’ or securing a local identifying 
tag or marker,®* and provided similar privileges are 
granted to residents by the state of such nonresi- 
dent.5? A municipality cannot require a license or 
license fee of a nonresident owner in conflict with 
this exemption.®° 

Foreign corporation as nonresident. A foreign 
corporation which has a place of business or is doing 
business in the state is not a nonresident within 
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the meaning of some of these regulations,®t and 
therefore is subject, in respect of all its automobiles 
within the state, to the statutory provision pro- 
hibiting the operation of such automobiles on the 
highway unless registered in accordance with the 
state laws.°? 

Computation of exemption period. In computing 
the limited period for which a nonresident may 
operate his motor vehicle within a state without a 
license, temporary trips to other states,°* and the 
time during which the vehicle is idle, being re- 
paired,®°* cannot be excluded. Where the statute 
grants such privilege only for a limited period of 
continuous operation, the exemption applies to a 
motor vehicle which has not been operated for such 
period continuously, although at different times it 
has been operated for periods aggregating more than 


‘the specified period.®® 


Subject to local traffic regulations. The fact that 
a nonresident is exempt from registering his car 
or obtaining a license in the state in which he is 
operating it does not relieve him from the duty of 
complying with local traffic regulations,** or from 
being punished for jet ap i or other infraction 
of the law.®? ! 

[§ 89] b. Validity. 68 Such exemption regulations 
are not unlawful, since the nonresidents are pre- 
sumed to have paid all necessary licenses in their 
respective places of residence, and since their use 
of the roads is usually temporary.®® They are not 
invalid as an ‘interference with interstate com- 
meree,“° or as an unreasonable and discriminatory 


49. Validity of ang regulations 
generally see supra §§ 79-82. 

50. See supra § 86, 
State v. Oligney, 162’ Minn. 302, 
202 NW 893. 

52. Camas Stage Co. v. Kozer, 104 
Or, 600, 209 P 95,25 ALR 27. 

53. See statutory provisions. 

54. Power of states to enter into 
agreement see States [36 Cyc 838]. 

55. U. S.—Kane v. New Jersey, 
242 U. S. 160, 37 SCt 30, 61 L. ed. 222 
[aff 81 N. J. L. 594, 80 A 453, LRA 
ZT917B ‘553, AnnCas1912D 237]; Hen- 
drick v, State, 235 U. S. 610, 35 SCt 
140, 59 L. ed. 385. 


Cal.—In re Schuler, 167 Cal. 282, 
139 P 685, AnnCas1915C 706. 
Conn.—Shea v. Corbett, 97 Conn. 


141, 115 A 694. 
- D. C.—King v. District of Columbia, 
51 App. 160, 277 Fed. 563. 

Hawaii.—Terr. v. Schaefer, 19 Ha- 
waii 214. 

Ky.—Newport v. Merkel Bros. Co., 
156 Ky. 580, 161 SW 549. 

Mass.— Dudley v. Northampton St. 
R. Co., 202 Mass, 443, 89 NE 25, 23 
LRANS 561. 

Miss.—State v. Lawrence, 108 Miss. 
291, 66 S 745. 

N. H.—Burns v. Bay Prony St, R. 
Ome ONe, faelel 2, 85 ean 

Okl.i—Avery v. Pee otats Grocery 
Co., 118 Okl. 268, 248 P 340. 

Or.—Camas Stage Co. v. Kozer, 104 
eres 600, 209 P 95, 25 ALR 27. 

C.—Lillard v. Melton, 103 S. G 
10° ‘87 SE 421. 

Tal “Such a' provision promotes 
the convenience of owners and pre- 
vents the relative hardship of having 
to pay the full registration fee for 
a brief use of the highways. It has 
become common in state legislation.” 
Kane v. New Jersey, 242 U..S. 160, 
168, 37 SCt 30, 61 L. ed, 222 [aff 81 
Sa 594, 80 A 458, LRA1917B 553, 
AnnCasi912D 237]. 

{[b] Statute held applicable to 
operator and vehicle-—The act of 
congress of March 3, 1917, providing 
that motor vehicles, owned or oper- 
ated by nonresidents having complied 
with the laws of the state of their 
residence, requiring ‘the registration 


of motor vehicles or licensing of oper- 
ators, shall not be required to be 
licensed or registered under the laws 
and regulations of the District of Co- 
lumbia, dispenses with the operator’s 
license as well as the registration 
of the vehicle, the words “licensed 
or registered” in the latter part of 
the statute being used in the same 
relation as their noun forms in the 
first part of the act, especially where 
this was the construction placed 
thereon by an agreement between the 
District of Columbia and the state of 
Virginia. King v. District of Colum- 
bia, 51 App. (D. C.) 160, 277 Fed. 562. 

[ec] A driver whose permit has 
been revoked has been held to be 
entitled to the protection of an agree- 
ment between ‘the District of Colum- 
bia and the state of Virginia, provid- 
ing that anyone legally entitled to 
operate a motor vehicle in Virginia 
might operate such vehicle in the 
District of Columbia with a District 
license tag or driver’s permit. King 
v. District of Columbia, 51 App. 
(D. C.) 160, 277 Fed. 562: : 

56. Hendrick v. Maryland, 235 
U.S. 610, 35 SCt 140, 59 L. ed. 385. 

57. Shea v. Corbett, 97 Conn. 141, 
115 A 694. 

[a] In Pennsylvania (1) under the 
act of April 19, 1905, other state 
registrations were not recognized, 
and the motorist was prohibited from 
displaying numbers obtained in any 
other place or state while in that 
commonwealth. Brazier v. Philadel- 
phia, 215 Pa. 297, 64 A 508, 7 AnnCas 
BAS Patt, Po) be Osta lA O02) asic 
this was changed by a later statute, 
by which a reciprocal period of ex- 
emption is now granted. Act June 30, 
1919 (P. L. p 678) § 8, as amended 
by Act June 14, 1923 (P. L. p 718) 

6. 
: 58. Hendrick v. Maryland, 235 U. 
S. 610, 35 SCt 140, 59 L. ed. 385. 

59. Kane v. New Jersey, 242 U. 8S. 
160, 37 SCt 30,61 Li ed. +222) [aff 
81 N. J. L. 594, 80 A 453, LRA1917B 
553, AnnCas1912D 237]; Hendrick v. 
Maryland, 235 U. S. 610, 35 SCt 140, 
59 L. ed. 385; King v. District of 
Columbia, 51 App. (D. C.) 160, 277 


Fed. 563; Newport v. Merkel Bros. 
Co., 156 Ky. 580, 161 SW 549. 


60. Newport v. Merkel Bros. Co., 
supra, 
[a] Ordinance held invalid.—A 


city ordinance, requiring all persons 
using motor vehicles on its streets 
to pay a license fee, is invalid as to 
nonresidents because in conflict with 
a statute exempting nonresidents 
where they have already complied 
with similar laws of their own state. 
Newport v. Merkel Bros. Co., 156 Ky. 
580, 161 SW 549. 

él. Gondek v. Cudahy Packing 
Co,, 233 Mass. 105, 123 NE 398; Camas 
Stage Co. v. Kozer, 104 Or. 600, 209 
P''9d,°25 ALR 27. 

[a] A foreign corporation engaged 
in carrying passengers for hire by 
motor vehicles between a point within 
and a point without the state is do- 
ing business within the state within 
a statute exempting nonresidents 
from paying automobile license fees, 
and providing that foreign corpora- 
tions doing business within the state 
shall be considered residents. Camas 
Stage Co. v. Kozer, 104 Or. 600, 209 
P 95,25 ALR 27, 

62. Gondek v. Cudahy Packing Co., 
233 Mass. 105, 123 NE 398. 

63. Dudley v. Northampton St. R. 


Co., 202 Mass, 443, 89 NE 25; . 23 
LRANS 561. ; 

64. Dudley v. Northampton St. R. 
Co., Supra. 

65. Burns v. Bay Rites Stee Cow 


77 N. H. 112, 88 A 71 

66. King v. District of ee 
51 App. (D. C.) 160, 277 Fed. 562 

Motor vehicle regulations generally 
See supra §§ 18-73. 

67. King v. District of Columbia, 
51 App. (D. C.) 160, 277 Fed. 562. 

Offenses generally see infra XIX. 

68. Validity of: 
License regulations 

supra §§ 79-82. 
Motor vehicle regulations generally 

see supra §§ 24-27. 

69. In re Schuler, 167 Cal, 282, 139 
P 685, AnnCas1915C 706. 

70. Hendrick vy. Maryland, 235 U. 
S. 610, 35 SCt 140, 59 L. ed. 385. 

{a] Thus the rights of citizens of 


generally see 
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classification ;*! and even though the statute does 
not contain the reciprocity provision, it does not in- 
volve unconstitutional discrimination against non- 
residents where the fees prescribed are reasonable 
and resident owners are subjected to full charge 
for the use of the highways for any period however 
brief.7?, The fact that the statute has a zone pro- 
vision which grants the use of the highways within 
a limited zone, at a nominal fee by way of reci- 
procity, does not make the act invalid on the ground 
of unreasonable and discriminatory classification.”® 
A nonresident who has failed to comply with the 
requirements of the law of a state which would 
entitle him to a limited use of the highways of 
such state without cost cannot complain of the 
validity of such @ law as being diseriminatory.’* 

[§ 90] c. Effect of Noncompliance, or Expiration 


of Period. If the nonresident has not complied with | 


the laws of his own state relating to the operation 
of motor vehicles,” or if the exemption period has 
expired, his motor vehicle is subject to license and 
registration the same as those of residents;7° and 
if he fails to comply with the law in this respect 
he is regarded in some jurisdictions as a mere tres- 
passer,’? and under some statutes is subject to a 
penalty.7§ 

[§ 91] 4, County Licenses. Under a statute re- 
quiring one desiring to operate a motor vehicle in 
any county outside the corporate limits of a city 
to obtain a license from the county clerk of the 
county,’® he must take out a license in each and 
every county over whose roads he desires to run 
his automobile,®° and a license issued by the county 
clerk of one county does not authorize him to run 
it in another county.®* 

[§ 92] G. By Whom or in Whose Name Registra- 
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‘ tion Should Be Made’2—1. In General. 


The statutes 
ordinarily provide that the vehicle must be regis- 
tered in the name of the owner.®* Under such a 
requirement, a registration made in the name of 


‘a person other than the owner of the vehicle is not 


a legal registration,®* but if made by the owner 
himself, will estop him from setting up his title 
against a judgment creditor of the registered 
owner.*> Where the owner dies after he applies for 
registration of the vehicle and before the certificate 
of registration issues, a certificate of registration 
issued in his name is not a legal registration,®® and 
is not a protection to the owner’s widow.** 

The term ‘‘owner’’ as employed in a registration 
statute has been held to include the person in whom 
the legal title is vested,8* and other persons having 
a special property in the vehicle,*° such as a bailee,°° 
a mortgagee in possession,?+ and a seller®? or buyer 
under a conditional contract of sale,9* but it does 
not include one to whom the vehicle is hired by 
the owner for a short period not exceeding two or 
three days, although exclusive control is given to 
the party in temporary possession for the period 
of the hiring.®* 

Custodian. Where the statute requires registra- 
tion by the owner or custodian, it does not require 
registration by a mere servant®® or person intrusted 
by the owner with a temporary permission to use 
it,°° but intends a more independent and permanent 
interest.°* 

The words ‘‘person in control’’ embrace a class 
of persons who may haye no general or special prop- 
erty in the motor vehicle which they are operating.®® 

Trade name. A license may be granted to and 


registration made by an owner in his trade name.°? 


the United States to pass through 
the several states are not unconsti- 
tutionally interfered with by a stat- 
ute under which nonresident owners 
and operators of motor vehicles may 
have a limited use of the highways 
of the state without cost, only where 
they have complied with similar leg- 
islation in their respective states, 
and have applied for and obtained a 
local identifying tag or marker. 
Hendrick v. Maryland, 235 U. S, 610, 
35 SCt 140, 59 L. ed. 385. 

[b] Not arbitrary or unreason- 
able.—A statutory requirement that 
nonresidents in order to have a lim- 
ited use of the highways without 
cost must have complied with a simi- 
lar law in their respective states 
and must have ‘secured a local iden- 
tifying tag or marker is not so arbi- 
trary or unreasonable as to consti- 
tute, when applied ito vehicles moving 
in interstate commerce, a direct and 
material burden upon such commerce, 
and therefore is valid unless dis- 
placed by federal legislation covering 
the subject. Hendrick v. Maryland, 
235 U.S. 610,°35 SCt 140; 59 dhs eds 
385. 

Commerce generally see Commerce 
gy? OS cs as oa ID 

71. Newport v. Merkel Bros. Co., 
156 Ky. 580, 161 SW 549; State v. 
Lawrence, 108 Miss. 291, 66 S 745; 
Lillard vy. Melton, 103 S. C. 10, 87 
SE 421; State v. Williams, (Vt.) 135 
A 713; State v. Powers, (Vt.) 135 A 
Halo State v. Caplan, (Vt.) 135 A 705. 

[a] Thus the fact that a nonresi- 
dent who has complied with the laws 
of his state as to registration may 
drive a motor vehicle within the 
state for sixty days without paying 
a license tax or registration fee does 
not render a statute imposing a tax 
upon residents driving motor vehicles 
and motor cycles for the privilege 


of using the road invalid as dis- 
criminatory legislation. State. “vy. 
Lawrence, 108 Miss. 291, 66 S 745. 

72. _Kane v. New Jersey, 242 U. S. 
160, 37 SCt 30, 61 L. ed. 222 [aff 81 
N. J. L. 594, 80 A 453, LRA1917B 553, 
AnnCas1912D 237]. 

73. State v. Williams, (Vt.) 135 A 
713; State v. Powers, (Vt.) 135 A 
712; State v. Caplan, (Vt.) 1385 A 705. 


74. Hendrick v. Maryland, 235 UV. 
S. 610, 35 SCt 140, 59 L. ed. 385; State 
v. Williams, (Vt.) 135 A 7138; State 


v. Powers, (Vt.) 135 A 712; State v. 
Caplan, (Vt.) 135 A 705. 

75. Shea v. Corbett, 97 Conn. 141, 
115 A 694. 

76. Burns v. Bay State St. R. Co., 
TTPN, HL. 2125588 AL 10. 


77. Dudley v. Northampton St. R. 
Co., 202 Mass. 443, 89 NE 25, 23 
LRANS 561. 


Effect of failure to procure license 
generally see infra §§ 187-191. 

78. Shea v. Corbett, 97 Conn. 141, 
115 A 694+ 

79. See statutory provisions. 

80. State v. Cobb, 118 Mo. A. 156, 
87 SW 551. 

81. State v. Cobb, supra. 

82. Special license or certificate of 
public convenience and necessity see 
infra §§ 133-141. 

83. See statutory provisions, 

84. Bacon v. Boston El. R. Co., 
(Mass.) 152 NE 35, 47 ALR 1100; 
Pierce v. Hutchinson, 241 Mass. 5D, 
136 NE 261. 

85. Montgomery v. Diamond, (Pr. 
Edw. Isl.) [1925] 4 DomLR 736. 

86. Fairbanks v. Kemp, 226 Mass. 
75, 115 NB 240. 

87. Fairbanks v. Kemp, supra. 

88. Temple v. Middlesex, etc., St. 
R. Co., 241 Mass. 124, 184 NE 641; 
Downey v. Bay State St. RR, Co.; 225 
Mass. 281, 114 NE 207. 

89. Brown v. New Haven Taxicab 


Co., 92 Conn. 252, 102 A 573; Shufelt 
yo cena 235 Mass. 122,” 126 NE 

[a] “A person is an ‘owner’ as 
that word is used in [the statutes] 
... and as such, entitled to register 
a motor vehicle if he has a special 
property in the vehicle when he 
makes his application to the high- 
way commission, notwithstanding the 
general owner may not register him- 
self or permit registration in his 
name.” Shufelt v. McCartin, 235 
Mass. 122, 125, 126 NE 362. 

90. Downey v. Bay State St. R. 
Co., 225 Mass. 281, 114 NE 207. 

91. Downey v. Bay State St. R. 
Co., supra. 


92. See infra § 99. 
93. See infra § 99. 
94. Baughman y. Milstone, 144 Md. 


223, 125 A 69. 

[a] A hirer having exclusive use 
for two or three days is not an 
owner who is required to obtain new 
registration tags and a certificate and 
have title transferred to his name, 
Pera ike v. Millstone, 144 Md. 223, 
125 A 69. 

{[b] A statute authorizing the 
commissioner of motor vehicles to 
apply the act in disputed cases does 
not authorize him to treat a hirer 
for temporary use aS'owner. Baugh- 
ea v. Milstone, 144 Md, 2238, 125 A 

95. Armstrong v. Sellers, 182 Ala. 
582, 62 S 28. 


96. Armstrong v. Sellers, supra. 
97. Armstrong v. Sellers, supra. 
98. Downey v. Bay State St. R. 


Co., 225 Mass. 281, 114 NE 207. 

99. Skene v. Graham, 116 Me. 202, 
100 A 9388; Crompton v. Williams, 
216 Mass. 184, 103 NE 298. 

[a] Registration in the name of 
a fictitious partnership under which 
the owner has been doing business 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[$§ 89-92. 


‘ 


§§ 93-99] 


[§ 93] 2. Operator.1 The term ‘‘operator’’ is 
sometimes used in the regulations providing for the 
licensing and registration of motor vehicles, as 
meaning ‘‘owner.’’? But an operator as an owner 
or custodian must be distinguished from an operator 
as a mere driver, who operates a machine as the 
agent or servant of another; and ordinarily these 
regulations do not require the operator of an au- 
tomobile, independently of the owner, to have a 
license,* the licensing of such operators or chauf- 
feurs being provided for by other regulations.® 

[§ 94] 3. Married Woman. Under a statute con- 
templating registration in the name of the owner, 
registration of a car owned by a married woman in 
her maiden name is invalid.® a 

[§ 95] 4. Corporation.” A corporation which 
owns or controls a motor vehicle should register it 
in the name of the corporation,’ but the license 
to operate such vehicle should be issued in the name 
of the operator.® 

[§ 96] 5. Unincorporated Association. Since a 
voluntary unincorporated association is not a legal 
entity,‘ and has no separate legal existence apart 
from its members, a motor vehicle owned by such 
an association must be registered in the names of 
all of its members;!* registration in the name of 
the association is not sufficient to permit the ma- 
chine to be lawfully operated on the highway,'* and 
in some jurisdictions recovery cannot be had for 
damages to it while it is being so operated,!* espe- 
cially where there has been a change in the mem- 
bership of the association.1® 

[§ 97] 6. Partnership. A partnership which owns 
or controls a motor vehicle should register it in the 
individually for a number of years 


and by which he is well known in 
the community is a lawful registra- 


11. 


12. Hanley v. 


tion. Crompton y. Williams, 216 

Mass. 184, 103 NE 298. 13. Hanley v. 
1. As to public service vehicles | press Co., supra, 

See infra §§ 133-136. [a] 


2. Colonial Auto, Co. vy. Connolly, 
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Sociations! 5) Cr J. pv 1330: 
See Associations § 2. 
American R. Ex- 
press Co., 244 Mass, 248, 138 NE 323. 
American R. Ex- 


Thus the registration 
name of an international brotherhood 
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name of the partnership,’® and not in the name of 
an individual partner,'’ and if it is registered in 
the name of one partner alone, it cannot be law- 
fully operated in the name of the other partner or 
coowner.4® Upon dissolution of a partnership, a 
vehicle registered in the name of the partnership 
which is acquired by one of the partners upon a 
distribution of the firm assets must be registered in 
his name under a statute requiring registration in 
the name of the owner,’® but if the. firm dissolves 
and its property is vested in. a new firm the car 
should be reregistered in the name of the new firm.?° 

The license to operate such motor vehicle should 
be issued in the name of the operator.?! 

[§ 98] 7. Joint Owners.?2. Under some regula- 
tions a motor vehicle owned by two or more persons 
may be registered and operated by the owners upon 
a single registration of the machine,?? and only one 
registration card showing such joint ownership can 
be issued for each machine.24 Under other regula- 
tions the registration may be made in the name of 
any one of two or more part owners;”> and such 
registration protects his rights so long as he op- 
erates, or is in control of, the ear,?é although it 
is being driven by the other part owner.?* 

[§ 99] 8. Buyer or Seller. In accordance with 
the general rule, the purchaser of a motor vehicle, 
as owner thereof, must register the car in his own 
name,?® and under a statutory provision that on 
the transfer of ownership of a motor vehicle its 
registration shall expire, one who purchases an- 
other’s interest in a ear registered in both their 
names must register it in his own name as 
‘‘owner.’’28 The purchaser must also receive and 

[a] Thus, where the legal title to 
an automobile truck is in a partner- 
ship and not in an individual member 
thereof, the latter is not “the owner” 
within a statute, providing that ap-- 
plication for registration of motor 


vehicles may be made by the “owner” 
thereof. Kilduff v. Boston El, R. 


in the 


37 Pa, Co. 482. 

[a] “Operator” apparently means 
“owner” within a statute requiring 
that no motor vehicle ‘shall be oper- 
ated upon the public highway until 
the operator thereof has procured a 
license, and providing that the license 
shall not be effective until the li- 
cense number is posted on the vehicle, 
and that the license shall contain the 
name of the licensee, the date of 
the license, and the number of the 
license under which the vehicle is 
licensed. Colonial Auto. Co. v. Con- 
nolly, 37 Pa, Co. 482 (construing the 
act of April 19, 1905). But see Com. 
v. Densmore, 13 Pa. Dist. 679, 29 Pa. 
Co. 217 (holding that the act of 1903 
which provided in its title for the 
licensing of operators, but in its body 
contained no provision for an opera- 
tor’s license, but a provision for the 
licensing of the owner, was uncertain 
in its provisions and unconstitutional 
in its requirement that the owner 
procure a license). 

3. Armstrong’ v. Sellers, 182 Ala. 
582, 62 S 28. 

4, Armstrong v., Sellers, supra; 
Colonial Auto. Co. v. Connolly, 37 Pa. 
Co. 482. 

5, See infra §§ 210-237. 

6. aconmive Boston, Els ghimCo:, 
(Mass.) 152 NE 35, 47 ALR 1100. 

7. Foreign corporation as nonresi- 
dent see infra § 88. 

8. Emerson Troy. Granite Co. v. 
Pearson, 74 N. H. 22, 64 A 582. 

9. Emerson Troy Granite Co. v. 
Pearson, supra. 

Operator’s license 
infra §§ 210-237, 

10. Associations generally see As- 


[42 C. J.—43] 


generally see 


of an automobile owned in common 
by the members of an unincorporated 
local branch is not a registration in 
the name of the “owner,” as required 
by statute. Hanley v. American R. 
Express Co., 244 Mass. 248, 138 NE 3238. 

14. Hanley v. American R. Express 
Co., supra. 

[a] Amendment.—When an auto- 
mobile owned in common by the 
members of an unincorporated branch 
of a brotherhood is not registered in 
the names of the members, but in 
the name of the brotherhood, an 
amendment, whereby all members are 
made plaintiffs in an action for dam- 
ages to the automobile, does not avoid 
the objection to a recovery. Han- 
ley v. American R. Express Co., 244 
Mass. 248, 1388 NE 323. 

Effect of failure to procure license 
generally see infra §§ 187-191. 

15. Hanley v. merican R. Ex- 
press Co., 244 Mass, 248, 138 NE 323. 

[a] Expiration of registration by 
change.—Even if the registration of 
an automobile in the name of a 
brotherhood should be considered as 
embracing the then members of an 
unineorporated local branch, who 
were the owners of the automobile, 
there could be no recovery for dam- 
ages sustained by the automobile in 
an accident occurring after there had 
been changes in membership, in view 
of a statute providing that registra- 
tion expires on any transfer of own- 
ership. Hanley v. American R. Ex- 
press Co., 244 Mass. 248, 138 NE 323. 

16. Kilduff v. Boston El. R. Co., 
247 Mass. 453, 142 NE 98; Hmerson 
Troy Granite Co. v. Pearson, 74 N. H. 
22, 64 A 582. 


Co., 247 Mass, 453, 142 NE 98. 


177) Kkildutft v. Boston Ely Re Co., 
supra. : 
18. Shufelt v. McCartin, 235 Mass. 


122, 126 NE 362. 


19. Kaufman v. Hegeman Transf., 
etce., Terminal, 100 Conn. 114, 123 
TAS GE 

20. Rolli v. Converse, 227 Mass. 


162, 116 NE 507. 

21. Emerson Troy Granite Co. v. 
Pearson, 74 N. H. 22, 64 A 582. 

Operator’s license generally see 
infra §§ 210-237. 

22. Buyer and seller see 

99% 
; 23. In re Automobiles, 19 Pa. Dist. 
(81, 37:Pa. Co. 223. 

24. In re Automobiles, supra. 

Registration cards and number 
plates generally see infra §§ 157-159. 

25. Harlow v. Sinman, 241 Mass. 
462, 185 NE 558; Shufelt v. McCar- 
tin, 235 Mass. 122, 126 NE 362. 

Registration by a conditional seller 
or buyer see infra § 99. 

26. Harlow v. Sinman, 241 Mass. 
462, 464,-1385 NE 553. 

27. Harlow v. Sinman, supra [dist 
Shufelt v. McCartin, 235 Mass. 122, 
126 NE 362 (requiring registration to 
be made in the name of the part 
owner operating the vehicle, to the 
effect that “in that case the auto- 
mobile was operated by a non-regis- 
tered part owner, on his own account, 
and in the absence of the part owner 
in whose name the car was regis- 
tered’) ]. 

28. See supra § 92. 

29. Kaufman v. Hegeman Trans- 
fore Chee Terminal, 100 Conn. 114, 123 


infra 
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sign a registration certificate from the proper offi- 
cial,?° although he purchased the car without the 
state.*4 

Conditional buyer or seller. Under the rule that 
a motor vehicle may be licensed and registered by 
a person having a special property therein,®? where 
an automobile is sold and the seller retains title 
until it is fully paid for, the registration thereof 
may be made in the name of the conditional buyer,** 
and where he has possession and control of the 
car, he may be held liable for want of registra- 
tion.** As the seller remains the legal owner of 
the car, the registration may be made in his name,*? 
but it need not be registered’ in the names of 
both,*® and if registered in the name of one, it 
may be operated by the other.*7 

[§ 100] H. Manufacturers’ 
censes**—1, In General. 


and Dealers’ Li- 
The statutes in some ju- 


risdictions provide for registration by manufac- 


turers or dealers under a general distinctive num- 
ber of all vehicles owned or controlled by them.*® 
Under such a statute it has been held that a cor- 
poration carrying on a business under a trade name 
may obtain a certificate of registration in such 
name ;*° but under a statute which defines ‘‘dealer’’ 
as including every person who is engaged in the 
business of buying or selling or exchanging motor 
vehicles on commission or otherwise, and every 
person who lets for hire two or more motor vehicles, 
the registration of a vehicle under a dealer’s license 
in the name of one conducting a garage as the agent 
or the employee of the real owner is illegal.*! If 
the business of buying, selling, or renting motor 
vehicles is required by the statute to be the principal 
business of the dealer entitled to such registration, 
such fact must be determined with reference to the 
business of applicant as a whole.?? 

Used cars. A dealer in used motor vehicles has 
been held to come within the intent of a statute 
of this character where not expressly exeluded.*? 

Fee as in lieu of other taxes. A statute provid- 
ing that registration and license fees imposed upon 
motor vehicles by it shall be in lieu of all other 


80. Crandall v. Shay, 61 Cal. A.|571, 118 A 42. 
56, 214 P 450; Whitworth v. Jones, 
58 Cal, A. 492, 209 P 60. 


As affecting transfer of title see} Wkly 753. 
infra § 306. 35. 

31. Platner v. Bourne, (Mo. A.) 
275 SW 590. 36. 


32. See supra § 92. Co., supra. 
33. Marciel v. Berman, 104 Conn. 37. 


MOTOR VEHICLES 


34. Halpin v. Smith, 15 Alta. L. 45. 
537, 53 DomLR 3881, 


Temple v. Middlesex, etc., R. 47. 
Co., 241 Mass. 124, 134 NE 641. 
Temple v. Middlesex, etc., R. [a] 


“ 


taxes and licenses has been construed to apply only 
to the license fee exacted from the individual owner 
and not to a dealer’s registration fee provided for 
by it.*4 

Exemption from general provisions. 
tion of any motor vehicle which any manufacturer 
or vendor of automobiles may have in stock from 
the provisions of a statute which apply only to 
persons engaged in operating motor vehicles is of 
no effect.*® 

[§ 101] 2. Ownership or Control of Vehicles; 
Loan of Vehicles or Plates. Under a statute au- 
thorizing manufacturers, dealers, and liverymen to 
register under one general number or distinguish- 
ing mark all the motor vehicles owned or controlled 
by them,** other persons under cover of the general 
number or distinguishing mark of the dealer cannot 
be permitted to operate vehicles belonging to or 
controlled by themselves,*’ and such a statute does 
not include vehicles which have been sold either 
conditionally or unconditionally, followed by deliv- 
ery of possession or unrestricted powers of control.** 
However, under a bona fide arrangement between 
the owner and a dealer for its sale, the dealer may 
take the owner’s vehicle into his garage for that 
purpose, and, while so held by him, it may be 
operated by him or by licensed operators authorized 
by him under his general registration number ;*? and 
where the statute permits the dealer to loan vehicles 
owned and controlled by him after he has obtained 
his general registration number, he may in good 
faith loan a vehicle so held by him and of which 
he has full possession and control to the owner, in 
which case it may be operated under the dealer’s 
general registration number.®® A motor vehicle is 
not loaned by the dealer within the meaning of a 
statute restricting the period of such loans when 
it is operated in the dealer’s business by an em- 
ployee as the dealer’s agent.54 A statute permit- 
ting motor vehicles owned or controlled by a dealer 
to be regarded as registered under his general regis- 
tration number until loaned for a period of more 
than five successive days does not permit the dealer 


398, 207 P 161. 
In re Automobile Acts, 15 Pa. 
Dist. 83. f 

46. See statutory provisions. 
Shaw vy. Connecticut Co., 86 
Conn. 409, 85 A 536. 
For example, “it was not the 
intention to authorize any arrange- 


[1920] 2 West 


[8s 99-101 } 


An exemp- . 


165, 1382 A 397; Bohmann v. Perrett, 
97 Conn, 571, 118 A 42; Temple v. 
Middlesex, etc., R. Co., 241 Mass. 124, 
134 NE 641; Hurnanen v. Nicksa, 228 
Mass. 346, 117 NE 3825; Downey v. 
Bay State St. R. Co., 225 Mass. 281, 
114 NH 207; Halpin v. Smith, 15 Alta, 
L. 537, 58 DomLR 3881, [1920] 2 West 
Wkly 753. 

[a] A mortgagee becoming a con- 
ditional buyer may register a motor 
vehicle. Marciel v. Berman, 104 Conn, 
165, 182° A 397, 

[b] Under lease contract.—Where, 
under a statute which prohibits mo- 
tor vehicle dealers from renting for 
hire, a buyer pays a cash deposit 
when making a contract with a li- 
censed motor vehicle dealer to lease 
a motor cycle for one month and pay 
weekly rentals, the contract provid- 
ing, “when the above has been fully 
carried out... the said motorcycle 
becomes the property of the... 
[buyer],’ and the buyer takes full 
possession on the day of sale, the 
buyer becomes a conditional buyer 
entitled to register it in his own 
name. Bohmann y. Perrett, 97 Conn. 


Temple v. Middlesex, etc. R. 
Co., supra. 

38. License of business of manu- 
facturing or selling or dealing in mo- 
tor wehicles see Licenses §§ 73, 78, 
9), 

39.. See statutory provisions. 

Effect as class legislation see supra 

81. 


40. Skene v. Graham, 116 Me. 202, 
100 A 938. 

41. Gould v. Elder, 219 Mass. 396, 
107 NE 59. 

42. Pierce v. Hutchinson, 241 Mass. 
557, 186 NE 261. 

[a] For example, one who besides 
running a garage is engaged in oper- 
ating three grocery and provision 
stores and carrying on a farm, spend- 
ing but little time at the garage, 
is not a dealer within the character 
of a statute mentioned in the text. 
Pierce v. Hutchinson, 241 Mass. 557, 
136 NE 261. 

43. In re Retail Dealer’s Motor 
Vehicle License, (Iowa) 183 NW 
440, 

44. Covey Motor Car Co, v. Hurl- 
burt, 104 Or. 414, 207 P 166; North- 
west Auto Co. v. Hurlburt, 104 Or. 


ment whereby an owner could obtain 
the storage of his unregistered car at 
a dealer’s garage and, under the deal- 
er’s registration number, continue in 
the use of the car, although the lat- 
ter had authority to sell the car.” 
Shaw v. Connecticut Co., 86 Conn. 409, 
412, 85 A 536. 

48. Downey v. Bay State St. R. 
Co., 225 Mass. 281, 114 NE 207. 

49. Shaw v. Connecticut Co., 86 
Conn. 409, 85 A 536; Pierce v. Hutch- 
inson, 241 Mass, 557, 136 NE 261. 

[a] Rule applied.— Where after 
the death of the registered owner of 
a motor vehicle it is placed inthe 
hands of a dealer for sale, it is con- 
trolled by such dealer so that it 
should be registered by him under 
statutes providing that only the 
owner or, in the case of a dealer or 
manufacturer, the person either own- 
ing or in control of a motor vehicle 
shall be entithed to registration. 
Pierce v. Hutchinson, 241 Mass. 557, 
136 NE 261. 

50. Shaw v. Connecticut Co., 86 
Conn. 409, 85 A 536. 

51. De Simone vy. Barr, 254 Mass. 
79, 149 NE 624. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to loan his registration number plates for use on 
a car which is not owned or controlled by him.®? 
Under a statute providing that the dealer may loan 
to a purchaser his number plates for a period not 
exceeding five days, the registration of the dealer 
is for such period the equivalent of a certificate 
of registration granted to the purchaser individu- 
ally, and he may operate it for such period as fully 
and freely as the dealer might have done.®* 

[§ 102] 3. Use Made of Vehicle. A dealer’s li- 
cense or registration under statutes of the character 
under consideration is not a general one, but is 
restricted to the purposes specified by the statute.®4 
So where the statute provides for a certificate of 
registration ‘‘to purchase, demonstrate, and sell,’’ a 
ear which is being used for pleasure under such a 
certificate is to be regarded as an unregistered ecar.®® 
Where the statute excepts motor vehicles operated 
by the manufacturer or dealer for private use or 
hire, it does not permit the registration of a motor 
truck employed in the conduct of his business by 
a manutacturer of motor vehicles,°® nor does it per- 
mit the operation of a vehicle in carrying automo- 
bile parts from a manufacturer or dealer’s place 
of business as an accommodation to one of his cus- 
tomers.°* Under a statute permitting dealers’ regis- 
tration plates to be used while the vehicle is being 
operated for the purpose of demonstration, the 
dealer may demonstrate the capacity of a motor 
truck by operating it with a load of merchandise,*® 
and where the statute permits the use of a dealer’s 
registration plates for the purpose of demonstrating 
the vehicle to a prospective purchaser before or 


52. McDonald v. Dundon, 242} 351. 
Mass. 229, 136 NE 264, 26 ALR 12438. 66. Park Hotel 
53. Bohmann vy. Perrett, 97 Conn.] supra. 
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after sale, the dealer for the bona fide purpose of 


| demonstrating to a purchaser or prospective pur- 


chaser the quality and capacity of a motor truck 
may load the truck with merchandise and operate: 
it under dealer’s registration plates either before 
or after a contract of sale has been entered into.°? 

[§ 103] I. Rights and Special License or Permit 
as to Public Service Vehicles®*°—1. Right To Use 
Street or Highway in General. A citizen has the 
right to travel and transport his property by means 
of a motor vehicle;*t and subject to statutory or 
municipal regulations,®? he has the right to make 
a reasonable use of such vehicles, on the highways, 
in the business of carrying passengers or freight 
for hire;®? and in the absence of such statutory or 
municipal restrictions, such use of the highways by 
such vehicles will not be enjoined.°¢ Thus a taxicab 
is making a legitimate use of a city street while 
standing at the curb waiting for a fare,®> but such 
use is subject to such limitations as may be imposed 
by public authorities,°® and to the further limitation 
that it shall not interfere with the rights of abut- 
ting property owners.°* 

Nature and extent of right. The right to use the 
public highways and streets as a place wherein to 
conduct such a private business by motor vehicles, 
however, is not an inherent or vested right,®* except 
where a vested right to such use is given by stat- 
ute,®? but is in the nature of a special privilege or 
right to operate such motor vehicles over the public 
streets or highways for the purpose of carrying for 
hire,?° which privilege or right the state, or a mu- 
nicipality under its delegated power, may either ex- 

Right and mode of use of streets 


and highways generally see High- 
ways § 410; Municipal Corporations 


Co. v. Ketchum, 


571, 118 A. 42. 
54. Cobb v. 
Power, etc., Co., 
844. . 

55. Cobb v. Cumberland County 
Power, etc., Co., supra. 

56. Peo. v. Wirth, 218 Mich, 493, 
496, 188 NW 390. 

57. Peo. v. Hanna, 136 NYS 162. 

58. In re Automobile Licenses, 30 
Pa. Dist. 694. 


Cumberland County 
117 Me. 455, 104 A 


59. In re Automobile Licenses, 
supra. 

60. As to operation in parks see 
supra § 49. 


Right to operate motor vehicles on 
highways generally see supra § 14. 

61. See supra § 14. 

62. Regulation of vehicles gener- 
ally see supra §§ 18-73. 

Special licenses see infra §§ 104- 


U. S:—Black, ete., Taxicab, 
. Brown, etc., Taxicab, etc., 
Co., 15 F. (2d) 509 (Kentucky). 

Mich.—Grand Rapids, etc., R. Co. v. 
Stevens, 219 Mich. 332, 189 NW 2. 

Nebr.—Omaha, ete. St. R. Co. v. 
Omaha, 208 NW 123. 

Or.—Dent v. Oregon City, 106 Or. 
122, 211 P 909. 

Wis.—Park Hotel Co. v. Ketchum, 
184 Wis. 182, 199 NW 219, 33 ALR 
351. 

{a] A taxicab company has the 
right, within a reasonable limit, to 
use a street in properly prosecuting 
its calling, so long as such use does 
not obstruct others in legitimately 
using it on equal terms. Black, etc., 
Taxicab,’ ete, Co. v.. Brown, etce., 
Taxicab, etc., Co., 15: F. .(2d) 509 
(Kentucky); Park’ Hotel Co. v. 
Ketchum, 184 Wis. 182, 199 NW 219, 
33 ALR 351. 7 

64. Grand Rapids, etc., R. Co. v. 
Stevens, 219 Mich. 332, 189 NW 2. 

Enjoining use of such vehicles gen- 
erally see infra §§ 142, 143. 

65. Park Hotel Co. v. Ketchum, 
184 Wis. 182,.199 NW 219, 33 ALR 


Regulation of stands or parking 
places see supra §§ 65-67. 

67. Park Hotel Co. v. Ketchum, 
ae Wis. 182, 199 NW 219, 33 ALR 

dy 

68. U. S.—Buck v. Suakeaes ls 267 
U. S. 307, 45 SCt 324, 69 L. ed. 623, 
38 ALR 386: Packard v. Banton, 264 
U. S. 140, 44 SCt 257, 68 L. ed. 596; 
Lutz v. New Orleans, 235 Fed. 978 
[aff 237 Fed. 1018 mem, 150 CCA 654 
mem]. 

Ala.—Birmingham Interurban Taxi- 
cab Serv. Corp. v. McLendon, 210 Ala. 
525, 98 S 578; Cloe v. State, 209 Ala. 
544, 96 S 704. ; 

Ark. — Hester v. Arkansas R. 
Commn., 287 SW 763. 

Del.—Cutrona v. Wilmington, 14 
Del. Ch. 208, 124 A 658. 

Ga. —Schlesinger v. Atlanta, 161 Ga. 
148, 129 SE 861. 

Iowa.—Star Transp. Co. v. Mason 
City, 195 Iowa 930, 192 NW 878. 

La.—LeBlane v. New Orleans, 138 
La. 2438, 70'S 212. 

Mich.—Melconian v. Grand Rapids, 
218 Mich, 397, 188 NW 521. 

Minn.—Schultz v. Duluth, 163 Minn. 
65, 203 NW 449. 

Miss.—Scott v. Hart, 128 Miss. 353, 
0 A 

Mont.—State v. Johnson, 75 Mont. 
240, 243 P 1073. 

Pa.—Collins y. Public Serv. Commn., 
84 et Super. 58. 

R. izgzarelli v, Presbrey, 44 R. 
if 333, eal A... 359: 

Tenn. —Memphis St. R. Co. v. Rapid 
Transit Co., 133 Tenn, 99, 179 SW 
635, LRA1916B 11438. 

Tex.—San Antonio v. Fetzer, (Civ. 
A.) 241 SW 10384. 

Utah.—Gilmer v. Public Utilities 
Commn., 247 P 284, 

Va.—Gruber v. Com., 140 Va. 312, 
125 SE 427; Taylor v. Smith, 140 Va. 
217, 124 SE 259. 

Wash. — Hadfield v. Lundin, 98 
Wash, 657, 168 P 510, LRA1918B 909, 
AnnCasl1918C 942... 


SSVILL in44-Cx ST: 

69. See cases infra this note. 

[a] In Oklahoma the Act of 1919) 
(Comp. St. [1921] §§ 4531-4533) ‘‘cre- 
ates an absolute vested right to the 
use of the public streets of any mu- 
nicipality for the purpose of conduct- 
ing the business of carrying passen- 
gers for hire, subject only to the 
right to reasonable regulation.” 
Tulsa v. Thomas, 89 Okl. 188, 190, 214 
P 1070. 

70. U. S.—Buck v. Kuykendall, 267 
U. S. 307, 45 SCt 324, 69 L. ed. 623, 
38 ALR 286; Packard v. Banton, 264 
U. S: 140, 44 SCt 257, 68 L. ed. 596. 


Ark, — Hester v. Arkansas R. 
Commn., 287 SW 763. 

Ga.—Schlesinger v. Atlanta, 161 
Ga. 148, 129 SE 861. 

Mass.—Burgess v. Brockton, 235 


Mass. 95, 126 NE 456. 

Miss.—Scott v. Hart, 128 Miss. 353, 
SaaS: HINTS 

Mont.—State v. Johnson, 75 Mont. 
240, 248 P 1078. 

N. Y.—Rizzo v. Douglas, 121 Misc. 
446, 201 NYS 194. 

Tex.—Prater v. Storey, (Civ. A.) 
249 SW 871. 

Va.—Taylor v. Smith, 140 Va. 217, 
124 SE 259. 

And see cases supra note 68. 

{a] Thus, under a statute making 
jitneys common carriers, and requir- 
ing them, under ordinances of the 
cities or towns, to file bonds and per- 
form the condétions of the statute 
and ordinances, a-jitney company 
operating under what it claims to 
be a franchise or ‘color of author- 
ity’’ is altogether without right to 
do business on the streets of a city, 
where the city has passed no ordi- 
nance pursuant to the act, and the 
company has failed to procure any 
license or execute any bond under the 
act. Memphis St. R. Co. v. Rapid 
Transit Co., 133:Tenn. 99, 179 SW 635, 
LRA1916B 1143. ; 

As franchise see infra § 175. 
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tend or withhold,*! and which it may grant to some 
and refuse to others,’? without violating either the 
due process clause or the equal protection clause 
of the constitution,’® except that a license or permit 
cannot be granted to some and denied to others who 
are operating under the same conditions and are 
willing to comply with the terms and conditions of 
the regulation providing for such licenses or per- 
mits.7* In accordance with these rules a general 
motor vehicle license’® does not confer the right to 
operate a motor vehicle as a public utility;7° but 
the owner or operator of a public service motor 
vehicle in addition to registering his car with a 
designated state officer,’7 in order to engage in the 
business of transporting freight or passengers for 
hire upon the public highways or streets, is gen- 
erally required to obtain a license or permit there- 
for from the state’® or municipal authorities;’® and 
under some regulations, before being entitled to 
such license or permit, is required to obtain a cer- 
tificate of public convenience and necessity,®° and to 
furnish a bond for the benefit of persons injured 
by the negligent operation of such vehicles.®? 

An abutting property owner, whether he’ or the 
public owns the fee of the street, cannot object 
to the use of the street. by such vehicles, such as by 


71. U. S.— Buck v. Kuykendall, 267 74. 
UWS: 307,45 SCt 324,69 L. -ed.. 623, 148, 


38 ALR 286; Packard v. Banton, 264] Serv. Commn., 


U. S. 140, 44 SCt 257, 68 L. ed. 596. 75. 
Ark. — Hester v. Arkansas R.| ally see supra §§ 74-102. 
Commn., 287 SW 763. 76. 
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Schlesinger v. Atlanta, 161 Ga. [a] 
Collins v. Public 
84 Pa. Super. 58. 

Motor vehicle licenses gener- 


129 SE, 861; 


Public Utilities Comrs. v. Shel- 


[8§ 103-104 


taxicabs, unless such use interferes with the right 
to access, the right to light and air, the right of 
view, or the right to have the street kept open 
for the benefit of abutting property.*” 

[§ 104] 2. Special License or Permit®*—a. From 
State. Subject to constitutional restrictions,** the 
state legislature, under its police power, may re- 
quire that in order that the owner or operator of 
a motor vehicle may operate it as a common carrier 
for the transportation of freight or passengers for 
hire upon the streets and-highweys of the state 
between fixed and regular termini, or on a regular 
schedule, he must obtain a special license or permit, 
and pay a license fee or tax therefor, from the 
proper state officials,®> such as from the public utili- 
ties or public service commission;®® or the power 
of requiring such a special license or permit may 
be delegated by the state legislature to a particular 
local board or department.*’ Such a statutory re- 
quirement is not a regulation of the use of the 
highways,*® but is merely a conditional offer of a 
special privilege, which the offeree may accept,®? 
and which he must accept, if he accepts at all, sub- 
ject to the conditions attached to the offer.°° Under 
some regulations, such an owner or operator may 
be permitted or required to make a special regis- 


Auto stage.—A motor vehicle 
operated on the streets of a city on 
regular schedule and for regular 
fares is an auto stage within a statu- 
tory definition of auto stage as “a 
motor ‘vehicle used for the purpose 


Ga.—Schlesinger v. 
Ga. 148, 129 SE 861. 

Ky.—Harrison v. Big Four 
Lines, 217 Ky. 119, 288 SW 1049. 

Mass.—Burgess v. Brockton, 235 
Mass, 95, 126 NE 456. 

Tenn.—Memphis St. R. Co. v. Rapid 
Transit Co., 188 Tenn. 594, 198 SW 
890. 

[a] Yhe power vested in an ac- 
cepting city or town by statute to 
license and regulate the transporta- 
tion of passengers for hire by motor 
vehicles imposes no obligation on a 
city to grant any licenses. Burgess 
v. Brockton, 235 Mass. 95, 126 NE 
456. 

[b] A franchise to operate jitneys 
on the city streets can exist only if 
there is in existence a creating ordi- 


Atlanta, 161 
Bus 


nance. Memphis St. R. Co. v. Rapid 
Transit Co., 138 Tenn. 594, 198 SW 
890 


72. Schlesinger v. Atlanta, 161 Ga. 
148, 129 SH 861; Harrison v. Big Four 
Bus Lines, 217 Ky. 119, 288 SW 1049. 

73. Buck v. Kuykendall, 267 U. S. 
307, 45 SCt 324, 69 L. ed. 623, 38 ALR 
286; Packard v. Banton, 264 U. S. 
140, 44 SCt 257, 68 L. ed. 596; Schles- 
inger v. Atlanta, 161 Ga. 148 129 SE 
861; Waid v. Fort Worth, (Tex. Civs 
A.) "258 SW 1114; Peters v. San An- 
tonto, Cex, (Civ. A.), 195) SW: 1989; 
Gruber v, Com.) 140 Va. 312,125 SE 
427. 

[a] Reason for rule.—The due 
process and equal protection clauses 
of the federal and state constitutions 
protect rights alone, and have no 
reference to mere concessions or 
mere privileges which may be be- 
stowed or withheld by the state or 
municipality at will; and discrimina- 
tion in the grant of favors is not a 
denial of the equal pwaotection of the 
law to those not favored. Schlesinger 
vy. Atlanta, 161 Ga, 148, 129 SE 861. 

{b] Illustration, — An ordinance 
prohibiting jitneys, other than those 
operating from to U, from using 
certain streets, is not an unwarranted 
discrimination rendering the ordi- 
nance invalid. Peters v. San Antonio, 
(Tex: sGiv. Ad) 195. SW 989. 

Validity of license regulations gen- 
erally see supra §§ 79-81. 


don, 95 N. J. Eq. 408, 124 A 65. 

77. See supra §§ 74-78. 

78. See infra § 104. 

79. See infra § 105. 

80. See infra § 108. 

81. See infra §§ 161-174. 

82. Park Hotel Co. v. Ketchum, 
184 Wis. 182, 199 NW 219, 33 ALR 
351 

83. Power of state to require li- 
cense and registration in general see 
supra § 76. 

Validity of license regulations gen- 
erally see supra §§ 79-81. 

84. See constitutional provisions. 

85. U. S.—Buck v. Kuykendall, 267 
U: S. 307, 45 SCt 324, 69’ L.-<ed. 623, 
38 ALR 286 [rev 295 Fed. 197]. 

Conn.—Cotter v. Stockel, 97 Conn. 
239, 116 A 248. 

Ida.—Smallwood v. Jeter, 42 Ida. 
169, 244 P 149. 

Iowa.—Huston v. Des Moines, 176 
Towa 455, 156 NW 883. 

Ky. —Harrison v. Big Four Bus 
Lines, 217 Ky. 119, 288 SW 1049. 

Mass.—Boston, etc., Ripon ‘Cate, 
254 Mass. 248, 150 NE 210; Barrows 
v. Farnum’s Stage Lines, Inc., 254 
Mass. 240, 150 NE 206; Burgess Vv. 
Brockton, 935 Mass. 95, 126 NE. 456. 

Mich.—Peo. v. Carr, 231 Mich. 246, 
203 NW 948. 

Miss.—Scott v. Hart, 128 Miss. 353, 
SIDS: 

Nev.—Ex p. Anderson, 242 P 587. 

N, H.—Haselton v. Interstate Stage 
Lines, ater sis PAL abe 

N. 'J.—Gillarad v. Manufacturers’ 


Ins. Co., 93° Net Jin. La, 250b ae Oe AG 
446, 
N. C.—State v. Andrews, 191 N. C. 
545, 1382 SE 568. 
s. C.—Smith v. State Highway 
Commn., 136 SE 487. 
Tex.—Ex p. Sullivan, 77 Tex. Cr. 
72,178 SW 537. 
Wash.—State v. Bee Hive Auto 
Serv. Co., 137 Wash. 372, 242 P 384; 
State v. King County Super. Ct., 123 
Wash. 116, 212 P 259; Cushing v. 
White, 101 Wash. 172, 172 P 229, LRA 
1918F 4638; State v. Ferry Line Auto 
Bus Co., 99 Wash. 64, 168 P 898, LRA 
1918C 318. 
W. Va.—Carson v. Woodram, 95 W. 
Va. 197, 120 SE 512. 


of carrying passengers, baggage or 
freight on a regular schedule of time 
and rates’” and must be licensed as 
an “auto stage” although it operates 
entirely within the limits of a city. 
State v. Ferry Line Auto Bus Co., 99 
Wash. 64, 66, 168 P 893, LRA1918C 
318 (where the court said: ‘No other 
construction can be given the defini- 
tions of the statute, and the conten- 
tion that the statute is not aimed 
at the operation of auto stages within 
the municipality cannot be sustained. 
The statute in its definitions does not 
define auto stages as automobiles run- 
ning from city to city, or town to 
town, or station to station; but clearly 
includes all automobiles or motor ve- 
hicles used for the purpose of carry- 
ing passengers, baggage, or freight 
on a regular schedule of time and 
rates, wherever operated’’). 

{b] Jitney busses are common 
carriers doing an intra-state business, 
and, as such, are subject to reasonable 
regulation and control, which con- 
trol involves the right to license or 
tax. Huston v. Des Moines, 176 lowa 
455, 156 NW 883. 

[c] Repeal of statutes—(1) A 
statute, requiring persons operating 
cars for hire in a city of the first 
class to secure a license therefor, is 
not repealed by a later statute pro- 
viding for the additional regulation of 
transportation for hire. by motor- 
propelled vehicles, State v. King 
County Super. Ct., 123 Wash. 116, 
212 P 259. (2) But a geéneral- act 
relating to the licensing of owners 
of motor vehicles is repealed as to 
motor vehicle carriers by a later 
special act requiring annual license 
fees of motor vehicle carriers and 
providing that no additional license 
fees or taxes Shall be charged. Smith 
v. State Highway Commn., (S. C.) 136 
SE 487. (3) Repeal of regulations 
generally see supra § 24. 

86. See infra § 108. 

87. See infra § 149. 

88. State\v. Johnson, 75 Mont. 240, 
243 P 1073. 

89. State vy. Johnson, supra. 

90. State v. Johnson, supra. 

Conditions imposed generally see 
infra §§ 160, 161. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Se AN ti 


§§ 104-105] 


tration of his vehicle.%? 


[§ 105] b. From Municipality®’—(1) In General. 
Subject to constitutional,®* charter,®* and statutory 
limitations and restrictions,®® a municipal or quasi- 
municipal corporation may require the owner or op- 
erator of a motor vehicle to obtain a special license 
or permit and pay a special license fee or tax,:as 
a condition precedent to the right to operate a jit- 
ney, taxicab, motor bus, or other public service 


91. Cotter v. Stoeckel, 
239, 116 A 248. 

[a] Motor cars kept by a livery- 
man for exclusive patronage, and 
which are not used in soliciting 
patronage on public streets, and fur- 
nishing a taxicab service, do not fall 
within the general definition of public 
service but are permitted special 
registration and special number plates 
for such cars. Cotter v. Stoeckel, 97 
Conn. 239, 116 A 248. 

Registration in general see supra 
§§ 74-102. 

92. Power: 
ane aE cened. by residence see supra 
Of peeulation generally see supra 


97 Conn. 


Of requiring motor vehicle licenses 

generally see supra § 77. 
Territorial limitations see infra § 107. 

Validity of license regulations gen- 
erally see supra §§ 79-81. 

93. See constitutional provisions. 

¢4. Et. Worth. v. Lillard, (Tex. Civ. 
A.) 272 SW 577. 

[a] Ordinance in violation of char- 
ter.— Where a new city charter pro- 
vides that all existing ordinances are 
to remain in force until altered, 
amended, or repealed by the city 
council after the new charter takes 
effect, such provision reserves to the 
new city council the power to alter, 
amend, or repeal any existing or- 
dinance, and an ordinance passed by 
the board of commissioners acting 
under the old charter, which embraces 
the entire subject of a franchise for 
operating motor vehicles for the car- 
riage of passengers, is invalid as an 
addition to an existing ordinance 
which regulated the operation of such 
vehicles. Ft. Worth v. Lillard, (Tex. 
CIV SEAS) eel SVVin Dials 

95. See infra text and notes 99-10. 

$6. U. S.—Downes v. Georgia 
Casualty Co., 271 Fed. 310 (constru- 
ing New Jersey Act of March 17, 
1916). 

Ala.—Birmingham Interurban Taxi- 
cab Serv. Corp. v. McLendon, 210 Ala. 
525, 98 S 578; Cloe v. State, 209 Ala. 
544, 96 S 704. 

Ark.—Willis v. Ft. Smith, 121 Ark, 
606, 182 SW 275. 

Cal.—In re Cardinal, 170 Cal. 519, 
150 P 348, LRA1915F 850; Bond v. 
Holloway, 45 Cal. A. 634, 188 P 577. 

Del.—Cutrona v. Wilmington, 14 
Del. Ch. 434,.127 A 421. 

Fla,—Anderson v. Wentworth, 75 
Fila. 300, 78 S. 265. 

Ga.—Hazelton vy. Atlanta, 147 Ga. 
207, 93 SE 202. 

Ill.—Peo. v. Chicago Motor Bus Co., 
295 Ill. 486, 129 NE 114. 

Iowa.—Star Transp. Co. v. Mason 
City, 195 Iowa 930,°192 NW. 873; 
Ritchhart v. Barton, 193 Iowa 271, 
186 NW 851; Huston v. Des Moines, 
176 Iowa 455, 156 NW 883. : 

Kan.—Desser v. Wichita, 96 Kan. 
820, 153 P 1194, LRA1916D 246. 

Ky.—Northern Kentucky Transp. 
oe v. Bellevue, 215 Ky. 514, 285 Sw 

Md.—Smith y. State, 130 Md. 482, 
100 A 778. 5 

Mass.—Com. v. Potter, 254 Mass, 
271, 150 NE 213; Burgess v. Brockton, 
235 Mass. 95, 126 NE 456; Com. v. 
Theberge, 231 Mass. 386, 121 NE 380; 
Com. v. Slocum, 230 Mass. 180, 119 
NE 687. , 

Mich.—Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521; Peo. v. 
Schneider, 139 Mich, 673, 103 NW 
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motor vehicle for hire upon the streets or highways 


aq OTF 
passengers. 


172, 69 LRA 345, 5 AnnCas 790. 

Minn.—Jefferson Highway Transp. 
Co. v. St. Cloud, 154 Minn. 463, 193 
NW 960. 

Miss.—Scott v. Hart, 128 Miss. 353, 
Sat SGT: 

Mo.—Ex p. Tarling, 241 SW 929, 

Nebr.—Omaha, etc, St. R. Co. v. 
Omaha, 208 NW 123. 

Nev.—State v. Shaughnessy, 47 
Nev. 129, 217 P 581; Ex p. Counts, 39 
Nev. 61, 153°P) 93: 

N,. H.—State v. Dunklee, 76 N. H. 
439, 84 A 40, AnnCas1913B 754. 

N. J.—Ft. Lee Transp. Co. v. Edge- 
water, 133 A 424; Bridgeton y. Zellers, 
100° N.S. 1.7.33, <-124 Avs 202 Public 
Serv. R. Co. v. General Omnibus Co., 
93 N. J. L. 344, 108 A 229; Atlantic 
City v.. Brown, 71 N. J. L. 81, 58 A 
LL0ivhafi M2°N. Si, LS 20762) Ay 4235s 
Loper v. Bridgeton, (Sup.) 128 A 616; 
Seldney v. Bennell, (Sup.) 118 A 699. 

N. Y.—Rizzo v. Douglas, 121 Misc. 
446, 201 YS 194; Peo. v. Cuneen, 94 
Misc. 509, 159 NYS 967; Public Serv. 
Commn. v. Hurtgan, 91 Misc. 432, 154 
NYS 897; Mason-Seaman Transp. Co. 
v. Mitchel, 89 Misc. 230, 153 NYS 461. 

N. C.—Southeastern Express Co. 
pee ey ot eo 186 N. C. 668, 120 SE 

Oh.—Powelsland v. Toledo, 15 Oh. 
A. 198. 

Okl.—Ex p. Holt, 74 Okl. 226, 178 P 
260; Ex p. Mayes, 64 Okl. 260, 167 
Bag? 

Pa.—Applewold v. Dosch, 239 Pa, 
479, 86 A 1070, AnnCas1914D 481; 
Philadelphia Jitney Assoc. v. Blank- 
enburg, 24 Pa. Dist. 1000. 

R. I.—Gizzarelli v. Presbrey, 44 
Rei 1) 333.117 Ac (3595 Racine v. Tenth 
Aas ina DistjrCt.7039, URI D e475, 198 


Tenn.—Memphis St. R. Co. v. Rapid 
Lr pee Co., 188 Tenn. 594, 198 SW 

Tex.—McCutcheon v. Wozencraft, 
(Commn. A.) 255 SW 716; Davis v. 
Houston, (Civ. A.) 264 SW 625; Gra- 
ham v. Seal, (Civ. A.) 235 SW 668; 
San Antonio v. Besteiro, (Civ. A.) 209 
SW 472; Dallas -v. Gill, (Civ. A.) 199 
SW 1144; Auto Transit Co. v. Ft. 
Worth, (Civ. A.) 182 SW 685; Booth 
v. Dallas, (Civ. A.) 179 SW 3801; 
Greene v. San Antonio, (Civ. A.) 178 
SW 6; Ex p. Beck, 92 Tex. Cr. 20, 241 
SW 172; Ex p. Parr, 82 Tex. Cr. 525, 
200-SW 404; Ex p. Bogle, 78 Tex. Cr. 
1, 179 SW.-1193%) EX p.sSullivans #7 
Tex. Cr. 72, 178°SW.537. 

Utah.—Gilmer v. Public Utilities 
Commn., 247 P 284. 

Vt.—State v. Jarvis, 89 Vt. 239, 95 
A 541. 

Va.—Taylor v. Smith, 140 Va. 217, 
124 SE 259; Portsmouth v. Miller, 138 
Va. 823, 121 SE 891. 

Wash.—State v. Spokane, 109 Wash. 
360, 186 P 864; Spokane vy. Knight, 
101 Wash. 656, 172 P 823, 

Eng.—Armstrong v. Ogle, [1926] 2 
K, B. 438. 

[a] A county (1) under statutory 
authority may impose a license tax 
on automobiles used for carrying 
passengers or freight for hire. Mills 
v. Conecuh County Ct. of Comrs., 204 
Ala. 40, 85 S 564; Johnson v. State, 
17 Ala. A. 346, 85 S 567. (2) A stat- 
ute, authorizing the county judge of 
a designated county to fix a license 
fee for the privilege of operating 
motor vehicles on the public high- 
ways of the county for the purpose 
of transporting freight or passengers 
for hire or of gasoline, oil, merchan- 


of the municipality,?® including, under some regula~ 
tions, cities or towns through which such vehicles 
pass, and where they stop to take on and discharge 
Such a municipal regulation is not 
rendered invalid by the fact that it will incidentally 
benefit a street railway company.%* 

Consistency with state law. 
cense regulations 


Such municipal li- 
or requirements must be consistent 


dise, etc., exclusively, is valid under 
a constitutional provision, delegating 
the taxing power to the ‘‘state’s sub- 
ordinate political and municipal cor- 
porations to the extent of providing 
for their existence, maintenance and 
well-being,’ the county being a “po- 
litical corporation’ within the con- 
stitution. Pine Bluff Transfer Co. v. 
Nichol, 140 Ark. 320, 215 SW 579. 

[b] Power to license but not to 
impose fee.—An ordinance making it 
unlawful to operate a public passen- 
ger vehicle within the corporate 
limits without a permit and requiring 
a fee for the issuance of such per- 
mit is invalid under a statute which 
permits municipal corporations to 
license the use of motor vehicles for 
hire, but withholds from them the 
power to levy and collect any license 
fees as a prerequisite to the exercise 
of that right. El Paso v. Look, (Tex. 
Civ. A.) 288 SW 506; A BC Storage, 
ete., Co. v. Houston, (Tex, Civ. A.) 
269 SW 882. ; 

[ec] “Operator.”—The ownership 
of autobusses and the hiring of 
drivers to operate them over city 
streets is “operation” within an ordi- 
nance requiring city licenses for the 
operation of such busses and_ the 
drivers thereof. Bridgeton v. Zellers, 
100 N. J. L. 38, 124 A 520. 

[d] An omnibus company, operat- 
ing autobusses, is entitled to consent , 
to use the public streets, under a 
statute entitling a corporation to re- 
ceive such consent after notice and 
a hearing, especially in view of an- 
other statute providing that the 
operator of an autobus shall pay to 
the city treasurer a specified fran- 
chise tax. Public Serv. R. Co. v. 
General Omnibus Co., 93 N. J. L. 344, 
108 A 229. : 

[e] In District of Columbia (1) 
under Act Congr., July 1, 1902 par 11 
(U. S. St. at L. 624 c 1352), a license 
tax may be imposed upon motor ve- 
hicles kept in the public streets and 
subject to the call of the public gen- 
erally, at rates fixed by a municipal 
ordinance. District of Columbia v. 
Fickling, 33 App. 871. (2) Prior to 
this statute it was held that an elec- 
tric carriage or automobile, although 
a vehicle, did not belong to the class 
of vehicles made the_ subject of 
license tax by the act of the legisla- 
tive assembly of the District of 
Columbia of Aug. 238, 1871, imposing 
a tax on the proprietors of “hacks, 
cabs, omnibuses, and other vehicles 
for the transportation of passengers 
for hire,’ not having been known and 
in use as a vehicle at the time of the 
passage of that act. Washington 
Blectric Vehicle Transp. Co. v. Dis- 
triet of Columbia, 19 App. 462. 

97. New York Cent. R. Co. v. Con- 
lin Bus Lines, Inc., (Mass.) 155 NE 
601; Com. v. Potter, 254 Mass. 271, 
150 NE 213; Boston, etce., R. Co. v. 
Hart, 254 Mass. 253, 150 NE 212; Bos- 
ton, etc., R. Co. v. Cate, 254 Mass. 
248, 150 NE 210; Barrows v. Farnum’s 
Stage Lines, Inc., 254 Mass. 240; 150 
NE 206; New York, etc., R. Co. v. 
Deister, 253 Mass. 178, 148 NE 590; 
Peo. v. Watt, 115 Misc. 120, 188 NYS 
559 [aff 197 App. Div. 929 mem, 188 
NYS 579 mem]. 

Territorial limitation of power see 
infra § 107. 

98. Desser v. Wichita, 96 Kan, 820, 
1538 P1194, LRA1916D 246. 

Validity of license regulations gen- 
erally see supra §§ 79-81. 
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with the state law on the same subject;9® and in 
accordance with this rule where the power to deny 
the use of the streets to a motor vehicle company 
is vested exclusively in the public service commis- 
sion, a city cannot deny its consent to the operation 
of a bus line to an applicant who is willing to abide 
by the rules and regulations prescribed by the city 
for the use of its streets, on the ground that the 
bus line is not a public necessity and is not in the 
best interests of the city or its citizens.? 
view of the distinction between an ordinary motor 
vehicle license and a license to engage in the busi- 
ness of carrying for hire,? a municipal regulation 
requiring a special license or permit for the use 
of the streets by a motor vehicle engaged in such 
business is not in conflict with a statutory provision 
that no city can require a license tax to operate 
motor vehicles upon the public highways,* or with 


99. Ga.—Hazelton y. Atlanta, 147 
Ga. 207, 93 SE 202. 

Ill.—Lincoln v. Dehner, 268 Ill. 175, 
108 NE 991. 

Ind.—Brownlee v. Princeton, 152 
NE 828. 

Mass.—Com. v. Theberge, 231 Mass. 
386, 121 NE 30. 

N. J.—Morristown-Madison . Auto 
Bus \Co. \v: Madison, 85 N. J. L. 59, 
88 A 829. 

Okl.—Muskogee v. Wilkins, 73 Okl. 
192, 175 P 497; Ex p. Mayes, 64 OkIl. 
260, 167 P 749. 

Pa.—Applewold v. Dosch, 239 Pa. 
479, 86 A 1070. AnnCas1914D 481. 

Tex.—Ball v. McKinney, (Civ. A.) 
286 SW 341; Graham v. Seal, (Civ. 
A.) 235 SW 668; Craddock v. San An- 
tonio, (Civ. A.) 198 SW 634; Ex p. 
Beck,-92) Lex, Crh:20, 524108 Wi 2. 

Wash.—International Motor Tran- 
. sit Coy v: Seattle) 251 P'120%: State v. 
Spokane, 109 Wash. 360, 186 P 864. 

Wis.—Vanderwerker y. Superior, 
179 Wis. 638, 192 NW 60. 

[a] Ordinances held invalid.—(1) 
Where such vehicles are given a 
statutory right to use the streets, 
subject only to reasonable regulation, 
an ordinance purporting to regulate 
the jitney business, but which does 
not prescribe any rules or conditions 
for the exercise of such regulation 
to which all similarly situated may 
conform, and confers a naked arbi- 
trary power on the mayor and board 
of commissioners to give or with- 
hold license or to control the routes 
of travel, and making all engaged in 
the business the tenants at will as 
to their means of livelihood, is void 
as in violation of such statute and 
is also unconstitutional. Tulsa v. 
Thomas, 89 Okl. 188, 214 P1070. (2) 
An ordinance prohibiting the use of 
any vehicle on the streets until a 
license shall have been obtained 
therefor, and fixing the fee for such 
license for motor vehicles of more 
than thirty-five horse power, exclu- 
sive of motor trucks and commercial 
vehicles, at eight dollars per annum, 
is contrary, in so far as it applies 
to such vehicles, to a statute which 
provides that no owner of a motor 
vehicle, except motor trucks and com- 
mercial vehicles, who shall have ob- 
tained a certificate from the secretary 
of state, as thereinbefore provided on 
payment of a fee, which is more than 
a nominal registration fee, shall be 
required to pay any tax thereon in 
excess of the sum of twenty dollars 
per annum for motor vehicles of more 
than thirty-five horse power. Lincoln 
v. Dehner, 268 Ill. 175, 108 NE 991. 

{b] Ordinances held not conflict- 
ing.—(1) A municipal ordinance, re- 
quiring persons operating automo- 
biles for hire to obtain a license 
and pay a license fee, is not in con- 
flict with a statute, creating the state 
highway department and assuming 
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But in 


void.?° 


control of the operation of motor 
vehicles, in view of another section 
that its provisions shall not affect 
the right of incorporated cities and 
towns to license and regulate the use 
of motor vehicles for hire in such 
corporations, and still another stat- 
ute, reserving similar authority toe 
Citiess-/ bx (pili Parr,’ 82) Tex. Cr.2525, 
200 SW 404. (2) An ordinance pro- 
hibiting the operation of automobile 
busses, as defined by statute. unless 
both busses and drivers are duly 
licensed by the city, is not null as to 
drivers, because the statute requires 
licenses of owners only. Bridgeton 
v. Zellers, 100 N. J. L. 38, 124 A 520. 

1. Certificate of public convenience 
and necessity from public service 
commission generally see infra §§ 
aoe 132. 

2. Peo. v. Leonard, 116 Misc. 591, 
190 NYS 400. 


3. See supra § 75. 
4 State v. Quigg, 86 Fla. 51, 96 
S 8; Morristown-Madison Auto Bus 


Co. v. Madison, 85'N. J. Li. 59, 88 A 
829; Applewold v. Dosch, 239 Pa. 479, 
86 A 1070, AnnCas1914D-481. 

{a] Thus (1) a statute regulating 
and providing for the licensing of 
motor vehicles on public highways 
free from interference by conflicting 


regulations of municipalities does not 


prevent a municipality from regulat- 
ing the conduct of a business of 
operating motor vehicles in the trans- 
portation of passengers or freight for 
hire, by means of a license thereof. 
Morristown-Madison Auto Bus Co. v. 
Madison, 85 N. J. L. 59, 88 A 829. 
(2) An ordinance imposing a license 
tax on the occupation of the driver 
of a vehicle for hire does not, by in- 
direction, impose a license tax upon 
the motor-driven vehicle he drives so 
as to violate the statute prohibiting 
such a license tax. State v. Quigg, 
86 Fla. 51, 96 S 8. q 

5& Willis v. Ft. Smith, 121 Ark. 
606, 182 SW 275; State vy. Scheidler, 
91 Conn, 234, 99 A 492; State v. Dunk- 
lee, 76 N. H. 489, 84 A 40, AnnCas 
1913B 754. 

[a] Tllustrations.—(1) Under a 
statute empowering municipalities to 
regulate every description of car- 
riages kept for hire, and another 
statute providing that cities shall not 
regulate the use or speed: of motor 
vehicles, but that the act shall not 
affect their power to regulate motor 
vehicles used for public hire, cities 
may require all jitney busses to be 
licensed. Willis v. Ft. Smith, 121 
Ark. 606, 182 SW 275. (2) A statute 
providing that no municipal ordinance 
which regulates the speed or restricts 
the use of automobiles shall have 
force or effect does not deprive a city 
of the power to require the licensing 
of motor vehicles employed within 
its limits for the public conveyance 
of passengers. State v. Dunklee, 76 


[§ 105 


a statute regulating motor vehicles and prohibiting 
a municipal corporation from regulating such vehi- 
cles as such,® or with a statute under which motor 
vehicles in general are licensed and registered.® 
Exemption from local requirements. 
statutes’ an automobile transportation company or 
operator of a motor vehicle for hire, who has com- 
plied with the statute regulating and licensing such 
companies and operators, is exempt from local ordi- 
nances as to license fees;* but a motor bus owner 
who fails to comply with such statute cannot claim 
protection thereunder.® 
constitution prohibits the use of streets for the 
operation of a public utility, without the consent 
of the municipal authorities, a statute which forbids 
the local authorities from requiring any additional 
license or permit for the use of such a vehicle is 


Under some 


Where, however, the state 


N. H. 439, 84 A 40, AnnCasi913B 754. 

[b] Ordinance held invalid.—An 
ordinance requiring a license for all 
motor vehicles and their drivers 
carrying passengers for hire except 
street cars and those charging more 
than a minimum of twenty cents, and 
containing certain regulations as to 
the use of such vehicles, is a regula- 
tion of the use of motor vehicles, not 
merely an ordinance imposing a 
license on persons carrying passen- 
gers for hire, and is contrary to the 
statute prohibiting regulation of mo- 
tor vehicles by municipalities. State 
v. Scheidler, 91 Conn. 234, 99 A 492. 

6. Jefferson Highway Transp. Co. 
v. St. Cloud, 154 Minn. 4638, 193 NW 
960; Ex p. Counts, 39 Nev. 61, 153 P 93. 

License and registration generally 
see supra §§ 74-102 

7. See statutory provisions. 

8. Barrett v. New York, 189 Fed: 
268 [rev on other grounds 232 U. S. 
14, 35, 34 SCt 2038, 209, 58 L. ed. 483, 
492]; Northern Kentucky Transp. Co. 
v. Bellevue, 215 Ky. 514, 285 SW 241; 
Hiler-v. “Oxford; 112 ‘“Miss;-22. F258 
837; Muskogee v. Wilkins, 73 OKkKl. 
LOZ Loe P e497. 

[a] Rule applied.—(1) A city or- 
dinance, imposing license fees on 
motor vehicles used to transport pas- 
sengers for hire having a carrying 
capacity of five persons or less is 
void, aS respects auto transportation 
companies operating under licenses 
by the state road department and 
paying fees therefor. Childress v. 
Riggs, 212: Ky. 225, 278 SW 575. (2) 
A statute providing that the act regu- 
lating auto transportation companies, 
except as respects license fees, shall 
not apply to vehicles having a carry- 
ing capacity of five persons or less, 
does not deprive such vehicles of pro- 
tection from local regulations, and 
does not subject them to local license 
fees, since otherwise the act would 
discriminate against lighter vehicles, 
Childress v. Riggs, supra. 

{b] Application to express com- 
pany.—Under a statute providing that 
local authorities shall have no power 
to pass or enforce a rule or regula- 
tion, requiring an owner or chauffeur, 
to whom the law is applicable, any 
tax, fee, license, or permit for the 
use of the public highways, where 
an express company delivers pack- 
ages in New York City by the use 
of automobiles in charge of licensed 
chauffeurs under such statute, such 
vehicles and chauffeurs are not sub- 
ject to an ordinance of the city licens- 
ing and regulating express wagons 
and drivers. Barrett v. New York, 
189 Fed. 268 [rev on other grounds 
232 U. S. 14, 35, 84 SCt 203, 209, 58 
L. ed. 483, 492]. 

9. Northern Kentucky Transp. Co. 
v. Bellevue, 215 Ky. 514, 285 SW 241. 

10. Montgomery v. Orpheum Taxi 
Co., 208 Ala. 103, 82 S 117. ° 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 
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Expense to abutting owner immaterial. The fact 
that a street over which motor busses travel is paved 
at the expense of abutting property owners is im- 
material as affecting the validity of an ordinance 
licensing motor bus travel thereon, where it is the 
city’s duty to maintain the street and regulate 
traffie.1t 

[§ 106] (2) Particular Sources of Municipal 
Power. A municipality may require a special li- 
cense or permit, under its power to regulate the 
use of its streets,” although the regulation of such 
business is not specified among its charter powers;!* 
or it may impose such requirement under its statu- 
tory power to regulate licenses and license fees in 
respect of any trade or business;!* and it has been 
held that under such power the licensing of a taxi- 
cab business must be of the business as a whole, 
and not for each car used in the business.° But 
power to tax all privileges taxable by law for state 
purposes does not give a municipality power to 
impose a license tax on the business of operating 
motor vehicles for hire, where such business is not 
taxed by law for state ’ purposes.1° 

Power to regulate hackneys, etc. A municipality 
may require such a special license or permit of the 
owner or operator of motor vehicles, under its power 
to license the owners-or drivers of hackney coaches, 
cabs, or carriages, and other vehicles used for hire,!* 
although such power was granted before motor ve- 
hicles came into use,'® and although motor vehicles 
as property are, by statute, exempt from taxation.?9 
In accordance with this rule, an ordinance prohibit- 
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ing the operation of a hackney coach, cab, or other 
vehicle for hire, without a license therefor, prohibits 
the business of carrying passengers for hire in taxi- 
cabs or other motor vehicles, unless a license there- 
for is obtained,”?? although the ordinance does not 
refer to motor vehicles,?4 and although it was en- 
acted before they were in use,?? and although other 
parts of the regulation refer to horses, as this does 
not restrict the part in question to horse-drawn ve- 
hicles.22 It has also been held that this regulation 
applies, although the motor vehicles so used do not 
stand on the streets when not in use,?* and although 
their owner does not solicit business on the street.?® 

[§ 107] (8) Territorial Limitations of Power.?® 
A municipal corporation’s power in respect of li- 
censing the operation of public service motor ve- 
hicles is limited to such operation within the cor- 
porate limits,?7 and, unless authorized by statute,”® 
it does not extend to motor vehicles which without 
doing any intra-urban business, operate for hire be- 
tween points within the municipality and points 
without;?9 or which merely pass through the mu- 
nicipality in going to and from points without its 
limits;°° or which merely make casual trips into 
the municipality and occasionally pick up passen- 
gers therein.‘ Under some statutes,°? however, a 
municipality may require the owner or operator of 
an interurban motor vehicle to take out a license for 
the privilege of using the streets of the municipality 
in transporting for hire through the municipal lim- 
its, or from a point without the municipality to a 
point within the same, and -vice versa,°* especially 


11. Northern Kentucky Transp. 
ae v. Bellevue, 215 Ky. 514, 285 SW 

41. 

12. Cutrona v. Wilmington, 14 Del. 
Ch. 208, 124 A 658 [aff 14 Del. Ch. 
434, 127 A 421]; International Motor 
Transit Co, v. Seattle, (Wash.) 251 P 
120. 

13. Cutrona v. Wilmington, 14 Del. 

Ch. 208, 124 A 658 [aff 14 Del. Ch. 
434, 127 A 421]. 
‘ [a] Thus, under statutes authoriz- 
ing the city council to regulate the 
use of streets, and creating a board 
of directors of the street and sewer 
department with entire control of 
streets, a resolution by the board re- 
quiring a permit to operate motor 
busses is justified, although such busi- 
ness is not specifically mentioned 
among those which its charter au- 
thorizes the council to regulate. 
Cutrona v. Wilmington, 14 Del. Ch. 
208, 124 A 658 [aff 14 Del. Ch. 434, 
127 A 421]. 

14. Greene v. San Antonio, (Tex. 
Civ. A.) 178 SW 6; Rex v. McNeil, 
(Alga), 7 £1925] 1 DomLR 22%, 948 
CanCrCas 99, [1924] 3 WestWkly 
908. 

[a] Franchise.—A city authorized 
by its charter to grant franchises for 
the use of its streets for public pur- 
poses may grant a franchise for the 
operation of jitneys for local street 
transportation. Greene v. San An- 
tonio, (Tex. Civ. A.) 178 SW 6. 

15.. Rex v. McNeil, (Alta.) [1925] 
1 DomLR 227, 43 CanCrCas 99, [1924] 
8 WestWkly 908. 

16. DuBose y. Parker, 89 Fla. 334, 
103 S 625. 

17. Ark.—Willis v. Ft. Smith, 121 
Ark. 606, 182 SW 275. 

Nev.—Ex p. Counts, 39 Nev. 61, 153 
P93. 

N. H.—State v. Dunklee, 76 N. H. 
439, 84 A 40, AnnCas1913B 754. 

Pa.—Applewold v. Dosch, 239 Pa. 
479, 86 A 1070, AnnCas1914D 481. 

Vt.—State v. Jarvis; 89) Vt.’ 239, 
95 A 541. 

18. Ex p. Counts, 39 Nev. 61, 68, 
1530P "93: 

19. State v. Jarvis, 89 Vt. 239, 240, 
95 A 541, 


/ 


“CA statute], providing that auto- 
mobiles shall be exempt from taxa- 
tion, merely exempts them from the 
local property tax, and does not 
abridge the power of the council of 

sited skeity .,. .vundermrtherr: city; 
ate ... to regulate their use as 
hackney carriages.” State v. Jarvis, 
supra. 

20. State v. Dunklee, 76 N. H. 439, 
84 A 40, AnnCas19138B ‘754; State v. 
Jarvis, 89 Vt. 239,°95 A 541. 

Applicability of regulations affect- 
ing other vehicles generally see supra 


30. 

21. State v. Jarvis, 89 Vt. 239, 95 
541. 

22. State v. Dunklee, 76 N. H. 439, 


84 A 40, AnnCas1913B 754; State v. 
Jarvis, 89 Vt. 239, 95 A 541. 


23. State v. Jarvis, supra. 
24. State v. Jarvis, supra, 
[a] Reason for rule.—‘‘Although 


hackney carriages are commonly let 
for hire at stands on the street, they 
have the same quality if kept on pri- 
vate grounds or in a garage, as it is 
the use made of them and not the 
place where they are kept, nor the 
manner of soliciting the business in 
which they are used, that brings 
them within the purview of the 
statute.” State v. Jarvis, 89 Vt. 239, 
240, 95 A 541. 

25. State v. Jarvis, supra. 

26. Licenses generally see Licenses 
§§ 238, 24, 84, 

Licensing power of municipality as 
affected by residence of owner gen- 
erally see supra § 78 

27. Star Transp. Co. v. Mason City, 
195 Iowa 930, 192 NW 873. 

28. See statutory provisions. 

a9. Argenta v. Keath, 130 Ark. 
334, 197 Sw 686, LRA1918B 888; Mc- 
Donald. vy. Paragould, 120 Ark. 226, 
179 SW 335. 

[a] Thus an ordinance requiring 
the payment of a license fee by per- 
sons operating vehicles ‘for the 
transportation of passengers for hire 
within the limits of the city,” does 
not apply to the transportation of 
passengers from points within the 
city to points outside, and vice versa. 
McDonald v. Paragould, 120 Ark. 226, 


2297179 SW 335. 

30. Argenta v. Keath, 130 Ark. 
334, 197 SW 686, LRA1918B 888; 
Young v. Campbellsville, 199 Ky. 284, 
250 SW 979. 

[a] Thus, where the state has by 
statute regulated the use of motor 
vehicles and provided that no other 
license shall be exacted for the privi- 
lege of using the public streets, ex- 
cept that municipal corporations may 
make ordinances, rules, and regula- 
tions affecting motor vehicles which 
are used “within their limits for pub- 
lic hire,” no -power exists in the 
municipality to’ require a license to 
be paid by the operator of a bus line 
passing through the municipality in 
the course of conducting an inter- 
urban traffic between two other cities. 
Argenta v. Keath, 130 Ark. 334, 197 
SW 686, LRA1918B 888. 

31. Benton v. Whaley, 230 Ill, A, 
309. 

License regulations generally see 
supra § 78. 

32. See statutory provisions. 

* 33. Ala.—Opdyke v. Anniston, 16 
Ala, A. 436, 78 S 634. 

Del.—Cutrona v. Wilmington, 14 
Del. Ch. 208, 124 A 658 [aff 14 Del. 
Ch. 434, 127 A 421). 
be gas —Sprout v. South Bend, 153 NE 

Tex.—Graham v. Seal, (Civ. A.) 235 
SW 668; Ex p. Beck, 93 Tex CF '20' 
241 SW 172. 


Wash.—Spokane v. Knight, 101 
Wash. 656, 172 P 823. 

Wis.—Vanderwerker v. Superior, 
179 Wis. 688, 192 NW 60. 

Eng.—Armstrong v. Ogle, [1926] 
2K. B. 438. : 

fa] Not in conflict with statute.— 


An ordinance imposing a license fee 
on every person who by means of any 
vehicle carries any person or persons 
to or from any point within the 
corporate limits of the city for hire 
imposes an “occupation license tax” 
and is therefore not in conflict with 
a statute providing that ‘the local 
authorities shall have no power to 
pass or enforce any ordinance, rule 
or regulation requiring of the owner 
or operator of any motor vehicle, any 
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where the operator is a resident of the municipality 
and operates over a route beginning and terminating 
Such a license may be required notwith- 
standing a license has been taken out at the princi- 
pal place of business,?> and notwithstanding the 
operator pays a state license as the operator of an 
interurban commercial vehicle,** and although the 
ordinance and state law preserike different penal- 
This is merely imposing conditions for the 
privilege of using the streets in the course of the 
transportation business as distinguished from a li- 
cense or tax upon a transportation business con- 
ducted partly, if not almost entirely, outside the 
In accordance with these rules, a 
municipality may require a license of nonresidents 
who do an autotruck business within the city,°? and 
may enforce the payment of such licenses by non- 
residents engaged in hauling freight and passengers 


therein.?* 


ties.37 


city Jimits.*§ 


license other than an _ occupation 
license or tax which may be levied 
in only olie city or town when such 
motor vehicle is engaged in inter- 
city service.” Spokane v, Knight, 101 
Wash, 656, 657, 172, PB. 823. 

fb] In Massachusetts, under St. 
(1916) e 293, a town may require per- 
sons carrying passengers through it 
for hire by motor vehicles to procure 
a license at a charge of one dollar, 
where no discrimination is made 
against nonresidents; and such a 
regulation is not a violation of St. 
(1909) e¢ 534 § 17 as excluding motor 
vehicles from a highway. Com. vy. 
Theberge, 231 Mass. 386, 121 NE 30. 

{[c] In New Jersey (1) under the 
act of March 17, 1916 (P. L. p 283), 
the act of April 5, 1920 (PR. L. p 182), 
and L. (1926) cc 144, 146, a mu- 
nicipality may require both an auto- 
bus and its driver to be licensed, 
whether such bus is operated over 
routes wholly or partly within the 
territorial limits of the municipality. 
Fort Lee Transp. Co. v. Edgewater, 
133 A 424; Bridgeton v. Zellers, 100 
N. J. L. 33, 124 A 520. (2) The opera- 
tion of autobusses on routes partly 
within the city limits without city 
licenses for busses and drivers con- 
stitutes a violation of such an ordi- 
nance, although no passengers are 
taken on within the city limits. 
Bridgeton vy. Zellers, supra. (3) But 
both the ownership and operation of 
an autobus without city licenses for 
bus and driver as required by ordi- 
nance is unnecessary to constitute 
violation thereof; if either the bus 
or the driver is unlicensed, it is suf- 
ficient to constitute a violation. 
Bridgeton v. Zellers, supra. (4) The 
fact that passengers are transported 
by autobusses to one city from an- 
other city through six zones for the 
price of five does not show that no 
fare is charged within the former city, 
which requires licenses for the opera- 
tion of busses therein. Bridgeton v. 
Zellers, supra. (5) Under the Act of 
1905, as amended by the act of 1912 
(P. L. p 209), a municipality could 
require an autobus license only for 
business conducted wholly within the 
city. Morristown-Madison Auto Bus 
Conv. Masispn, 85 Niadi Ls. 5955 838A. 
829. 

34. Ex p. Beck, 92 Tex. Cr. 20, 241 
SW 172. 

35. Opdyke vy. Anniston, 16 Ala, A. 
436, 78 S 634. 

[a] The operator of a motor ve- 
hicle used for passenger service be- 
tween numerous villages may be re- 
quired to take out a license in a 
village through which the car travels, 
although his employer has taken out 
a license at its principal place \,of 
business. Opdyke v. Anniston, 16 
Ala. A, 436, 78 S 634. 

36. Ex p. Beck, 92 Tex. Cr. 20, 241 
SW 172. 
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ness live.*? 


tion.4® 


37. Ex p. Beck, Supra. 
3s. Cutrona v. Wilmington, 14 Del. 
Ohs)-2.08%) 124 Av (653): Hix ip. Beck, 292 
Tex. Cr. 20, 241 SW 172. 
39. Young v. Campbellsville, 199 
Ky. 284, 250 SW 979. 
49. Young v. Campbellsville, supra. 
41. Cross references: 
As to vehicles in interstate commerce 
see infra § 136. 
Consent of local authorities see infra 
§ 135. 
Particular person or vehicles affected 
by regulation see infra §§ 133-141. 
Validity of regulations generally see 
supra §§ 79-81. 
42. See statutory provisions. 
43. See infra § 133. 


44. 11l.—Superior Motor Bus Co. v. 
Community Motor Bus Co., 320 Ill. 
175, 150 NB 668. 


Mich.—Red Star Motor Drivers’ 
Assoe. v. Michigan Public Utilities 
Commit, 235 Mich. 85, 209 NW 146. 

N. Y.—Peo. Vv. Leonard, 116 Misc. 
591, 190 NYS 400. 

Oh. —Cincinnati Tract. Co. v. Public 
Utilities (Commn';" 113-1Oh: St:..618, 
150 NE 81. 

Utah.—Gilmer vy. Public Utilities 
Commn., 247 P 284; Public Utilities 
Commn. v. Jones, 54 Utah 111, 179 P 
745. 

And see cases infra note 45. 

[a] In Arkansas (1) the railroad 
commission has no jurisdiction, ex- 
press or implied, under Acts (1921) 
p 183 § 5, giving it authority in mat- 
ters pertaining to “regulation and 
operation” of common carriers to re- 
quire a certificate of public conveni- 
ence and necessity to be Secured to 
operate motor bus lines for compen- 
sation over state highways, in view 
of the specific repeal of similar 
authority given the corporation 
commission under Acts (1919) p 
423 § 13, “regulation and opera- 
tion’ not importing right of de- 
nial, or right to grant exclusive fran- 
chise, and “regulation” not being 
Synonymous with “prohibition.” Ar- 
kansas R. Commn. v, Independent Bus 
Lines, 285 SW 888. (2) This question 
was reserved for future decision in 
an earlier case, in which the supreme 
court held~ that, under Gen. Acts 
(1921) p 177, the state railroad com- 
mission could not restrict the number 
of certificates of public convenience 
and necessity issued to motor. ve- 
hicles, operating for hire as common 
carriers over a given route, without 
reasonable evidence and a finding 
that such restriction would be bene- 
ficial to the public. Kinder y. Looney, 
171 Ark. 16, 283 SW 9. 

Licensing officers in general see 
infra §§ 148-151. . 

Power of regulation by public board 
fe commission in general see supra 

56, 57, 

45. U. S.—Interstate Busses Corp. 
v. Holyoke St. R. Co., 47 SCt 298 [aff 


[§§ 107-108 


by motor vehicle from a railroad station within the 
municipality, where they solicit patronage, to an- 
other town where the persons engaged in that busi- 


[§ 108] 3. Certificate of Public Convenience and 
Necessity*1—a. In General. 
motor vehicle acts or public service laws,*? before 
the owner or operator of public service motor ve- 
hicles for hire, who, in his operation of such vehi- 
cles, occupies the status of a common or public 
carrier,*® may be entitled to a license or permit to 
use the highways or streets in the operation of such 
vehicles as such a common carrier, he must obtain 
from a designated public board or public service 
commission** a certificate to the effect that publie 
convenience and necessity require such use or opera- 
Under such laws the operation of such 
vehicles as common earriers, without such a cer- 


Under many of the 


11 F. (2d) 161] (Massachusetts); 
Bush, etc., Co. v. Moloy, 267 U. S. 
317, 45 SCt 326, 327, 69 L. ed. 627 [rev 
143) Mas 570} 423 4" 61 Buck av. 
Kuykendall, 267 U. S. 307, 45 SCt 324, 
69 L. ed. 623, 38 ALR 286 [rev 295 
Fed, 197]; Michigan Public Utilities 
Commn. v. Duke, 266 U. S. 570, 45 
SCt 191, 69 L. ed. 445, 36 ALR 1105; 
Lane v. Whitaker, 275 Fed. 476. 

Ariz.—Haddad v. State, 23 Ariz. 
105, 201 P 847. 

Cal.—Truck Owners, etc., Ine. v. 
San Diego County Super. Ct., 194 Cal. 
146, 228 P 19; Motor Transit Co. v. 
State R. Commn., 189 Cal. 573, 209 P 


586. 
79 Colo. 642, 


Colo.—Davis v. Peo., 
247 RP 801; Greeley. Transp. Co. v. 
97 Conn. 


Peo., 79 Colo. 307, 245 P 720. 

Conn.—State v. Darazzo, 

728, 118 A 81; Whitby v. Public Utili- 
ties Commn., 97 Conn. 461, 117 A 497; 
Modeste y. Public Utilities Commn., 
97 Conn, 4538, 117 A 494. 

Ill.—State Public Utilities Commn. 
v. Bartonville Bus Line, 290 Ill. 574, 
125 NE 373; Chicago Motor Bus Co. 
v. Chicago Stage Co., 287 Ill. 326, 122 
NE 477; Danville, etce., R. Co. v. T. L. 
Clark Truck Co., 231 Ill. A. 339; Peo. 
v. Barbuas, 230 Ill. A. 560. 

Me.—Maine Motor Coaches vy. Pub- 
ao aU LUAtiog Commn., 125 Me. 63, 130 


Md.—Goldsworthy v. Public Serv. 
Commn., 141 Md. 674, 119 A 6938. 

Mass.—Boston, ete., R. Co. v. Cate, 
254 Mass. 248, 150 NE 210; Barrows 
v. Farnum’s ‘Stage Lines, Ine., 254 
Mass. 240, 150 NE 206. 

Mich.—Red Star Motor Drivers’ 
Assoc. v. Michigan Public Utilities 
Commn., 
Peo. v. Carr, 231 Mich. 246, 203 NW 
948; Rapid R. Co. v. Michigan Public 
Utilities Commn., 225 Mich. 425, 196 
NwW 518. 

Minn.—State v. Boyd Transfer, etce., 
Co., 168 Minn. 190, 209 NW 872, 

N. Y.—Huntington Rract*® Coatv. 
Walker, 209 App. Div. 904, 205 NYS 
394; Public Serv. Commn. v. Booth, 
170 App. Div. 590, 156 NYS 140 [até 
155 NYS 568]; Hudson Valley R. Co. 
v. United Transp, Co., 127 Misc. 841, 
217 NYS 614; Colonial Motor Coach 
Corp ews Oswego, 126 Misc. 829, 215 
NYS 159; Public Serv. Commn. vy. Mt. 
Vernon Taxicab Co., 101 Misc. 497, 
168 NYS 83; Public Serv. Commn. v. 
Hurtgan, 91 “Mise. 432, 154 NYS 897. 

Oh.—Westhoven v. Public Utilities 
Commn., 112 Oh. St. 411, 147 NE 759. 

Okl. —Chicago, ete, "R.-Coviv. State, 


ES A 849; Sales v. State, (Cr.) 246 
Or.—Thielke vy. Albee, 79, Or. 48, 
Lhe) PATS 3. 


Pa.— Allegheny Valley St. R. Co. v. 
Greco, P.U.R.1917A 723; Scranton R. 
Co. v. Walsh, P.U.R.1916D 18; Collins 
v. Public Serv. Commn., 84 Pa. Super. 
58; Setzer v. Pottsville, 73 Pa. Super. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


235 Mich. 85, 209 NW 146; 


§§ 108-111] 


‘tificate, is unlawful,#® and may be enjoined by the 
courts,*” or, in some jurisdictions, cessation of op- 
eration may be ordered by the public service com- 
mission.*8 Operation without such a certificate is 
unlawful, notwithstanding a general motor vehicle 
license has been obtained from the state,4® and 
notwithstanding a license has been granted by a 
municipality in which such a vehicle is operated 
to carry passengers for hire.°° 

[§ 109] b. Nature and Purpose of Requirement. 
A statute containing the requirement that a cer- 
tificate of public convenience and necessity be had 
as a condition precedent to the construction or 
extension of motor transportation service as a publi¢ 
utility is a regulatory statute.°+ Its primary pur- 
poses are to give the commission power to regulate 
and control the operation of motor vehicle trans- 
portation service,°? so as to prevent ruinous or 
unrestricted competition between the operators of 
such public utilities;>* and to protect and safe- 
guard public interests, and promote public conven- 
ience and necessity.** Accordingly, the purpose of 
such laws is to permit or compel the establishment 
of regular and dependable service only where pub- 
lie necessity and convenience require it,°> and not 
to oppress or restrain such utilities so as to monopo- 
lize the use of the highway, under permit,°® or to 
ereate a property right in any particular route 
in the recipient of any such certificate,°” or to 
permit unrestricted motor bus operation at the 
whim of an operator, or upon the mere permission 
of the commission acting at will.°8 
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Personal advantage. Whatever personal advan- 
tage or benefit inures to the recipient of such a 
certificate’ is an incident to the carrying out of 
the purpose of serving the public convenience and 
necessity, but is not an object of the statute.°° 

[§ 110] ¢. Nature and Effect of Certificate*°—(1) 
In General. A certificate of public convenience and 
necessity granted to the owner or operator of pub- 
lie service motor vehicles is personal in character®t 
and is not, in the absence of statutory permission, 
transferable,®* and does not pass by assignment, suc- 
cession, descent, or by any other process, from the 
recipient to anyone else.*? j 

Receiver.*4: A certificate of convenience and 
necessity issued to a receiver of a motor transpor- 
tation company does not become an asset with which 
the receiver may be charged,®® or which may be 
sold or otherwise transferred by him as an asset;°° 
nor is the right to a certificate upon affidavit®’ an 
asset of the receiver of a company, which but for 
the appointment of the receiver would have been 
entitled to such a certificate ;®* nor ean such right 
be sold or transferred and converted into 'an asset.®® 

[§ 111] (2) Rights and Duties under Certificate.” 
A certificate of public convenience and necessity, 
granted to the owner or operator of publie service 
motor vehicles, grants a right in the nature of a 
limited franchise.7! It confers upon the recipient 
of the certificate authority to operate such ve- 
hicles, as a public carrier, upon the public high- 
ways,? and protects him from unlawful interfer- 
ence by others who desire to use the highways for 


573; Spontak v. Public Serv. Commn., 
73 Pa. Super. 219. 

Tex.—Fort Worth vy. Lillard, (Civ. 
A.) 272 SW 577. 

Utah.—Public Utilities Commn. v. 
Jones, 54 Utah 111, 179 P 745. 

Vt. 132 A 40. 

Va.—Reynolds v. Alexandria Motor 
Bus Line, 141 Va. 213, 126 SE 201; 
Gruber v.Com.,140 Va. 312, 125 SE 427. 

Wash.—Davis v. Nickell, 126 Wash. 
421, 218 P 198; State v. Department 
of Public Works, 124 Wash. 234, 214 
P 164; Carlsen v. Cooney, 123 Wash. 
441, 212 RP. 575; State we Price;.122 
Wash, 421, 210 P 787. 

W. Va.—Princeton Power Co. v. 
Calloway, 99 W. Va. 157, 128 SE 89. 

{a] Where business is clearly that 
of common carrier, it is not material 
whether or not such business is simi- 
lar to, and in competition with, a rail- 
road or street railroad. Greeley 
Transp. Co. v. Peo., 79 Colo. 307, 245 
P 720. : 

Determination of convenience and 
necessity see infra §§ 121-124. 

46. Mich.—FPeo. v. Carr, 231 Mich, 
246, 203 NW 948. 

N. Y.—Public Serv. Commn. vy. Mt. 


Vernon Taxicab Co., 101 Misc. 497. 
168 NYS 83. 
Pa.—Scranton R, Co. v. Walsh, 


P.U.R.1916D 18. 

Utah.—Public Utilities Commn. v. 
Garviloch, 54 Utah 406, 181 P 272. 

Wash.—State v. Price, 122 Wash. 
421,210 P 787. 

And see cases supra note 45. 


47. See infra §§ 142, 143. 
48. See infra § 132. 
49. Scranton R. Co. v. Walsh, 


(Pa.) P.U.R.1916D 18; Public Utilities 
Commn.._v. Garviloch, 54 Utah 406, 
181, P..2:7.2, 

Motor vehicle licenses generally 
see supra §§ 74-102. 

50. Public Utilities Commn._ v. 
Garviloch, 54 Utah 406, 181 P 272. 

51. Motor Transit Co. v. State 
R. Commn., 189 Cal. 573, 209 P 586. 

52. Motor Transit Co. v. State R. 
Commn., supra; Peo. vy. Carr, 2381 
Mich, 246, 203 NW 948. 

Regulation by public service com- 
mission generally see supra §§ 56-58. 


53. U.S.—Buck vy. Kuykendall, 267 
U.S. 307, 45 SCt 324, 69 L. ed. 6238, 38 
ALR 286 [rev 295 Fed. 197, 203]. 

Cal.—Motor Transit Co, v. State R. 
Commn., 189 Cal. 573, 209 P 586. 

Ill.—Choate v. Commerce Commn., 
309 Ill. 248, 141 NE 12. 

Oh.—Scioto Valley R., ete., Co. v. 
Public Utilities Commn., 115 Oh. St. 
358, 154 NE 320. 

Utah.—Gilmer v. Public Utilities 
Commn., 247 P 284. 

W. Va.—Princeton Power Co. v 
Calloway, 99 W. Va. 157, 128 SE 89. 

54. Cal.—Motor Transit COs Fas 
ae R. Commn., 189 Cal. 573, 209 P 

6 

Oh.—Estabrook v. Public Utilities 
Commn., 112 Oh. St. 417, 147 NE 761; 
McLain v. Public Utilities Commn., 
110 Oh. St. 1, 143 NE 381. 

Pa.—Pottsville Union Tract. Co. v. 
Public Serv. Commn., 67 Pa, Super. 
301. 

Utah.—State v. Nelson, 65 Utah 
457, 238 P 237, 42 ALR 849. . 

WwW. Va.—Princeton Power. Co. Ve 
Calloway, 99 W. Va, 157, 128 SE 89. 

[a] “The policy of the state as 
evidenced by the road law and of the 
statutes relating to the public service 
commission, its powers and duties, is 
not to invite or encourage ruinous 
competition between public carriers; 
on the contrary its policy is to pro- 
tect such public servants in the en- 
joyment of their rights, so that the 
public may be served most efficiently 
and economically, and by the best 
equipment reasonably Sopa come 
therein.’ Princeton Power v. 
core” ION IWie Vacwlouelos, 128 SE 


aan “It is in the interest of the 
public that the service rendered by 
publie utilities be adequate and of 
good quality and the rates as low as 
possible commensurate with good 
service and a reasonable return to 
the owner.’ Motor Transit Co, v. 
State R. Commn., 189 Cal. 573, 209 P 
586, 589. 

55. Choate v. Commerce Commn., 
309 Ill. 248, 141 NE 12; Peo. v.. Carr, 
231 Mich, 246, 2083 NW 948; Scioto 
Valley R., etc., Co. v. Public Utilities 


Commn., 115 Oh. St. 358, 154 NE 320; 
McLain v. Public Utilities Commn., 
110 Oh. St. 1, 143 NE 381; Davis v. 
Nickell, 126 Wash, 421, 218 P 198. 

56. Peo. v. Carr, 231 Mich. 246, 
203 NW 948; Pottsville Union Tract. 
Co..v. Public Serv. Commn., 67 Pa. 
Super, 301; State v. Nelson, 65 Utah 
457, 238 P 237, 42 ALR 849. 

57. Estabrook v. Public Utilities 
Commn., 112 Oh. St. 417, 147 NE 761. 

58. McLain v. Public Utilities 
Commn., 110 Oh. St. 1, 143 NE 381. 

59. Estabrook v. Public Utilities 
Commn., 112 Oh. St. 417, 147 NE 761; 
McLain v. Public Utilities Commn., 
110 Oh. St. 1, 1438 NE 381. 

60. Construction and effect of li- 
cense in general see infra §§ 175, 176. 

61. Red Ball Transit Co. v. Public 
Utilities Commn., 112 Oh. St. 462, 147 
NE 762; Estabrook v. Public Utilities 
Commn., 112 Oh. St..417, 147 NE 761; 
Westhoven v. Public Utilities 
Commn., 112 Oh. St. 411, 147 NE 759. 


62. Red Bali Transit Co. vy. Public ' 


Utilities Commn., 112 Oh, St. 462, 
147 NE 762; Westhoven v. Public 
Utilities Commn., 112 Oh. St. 411, 
147 NE 759. 

Transfer of rights under motor ve- 
hicle license generally see infra 
§§ 177, 178. 


63. Estabrook v, Public Utilities 
Commn., 112 Oh. St. 417, 147 NE 761; 
Westhoven Vv. Public Utilities 
Commn., 112 Oh. St. 411, 147 NE 759. 

64. Receivers generally see Re- 
ceivers [34 Cyc 1]. 

65. Estabrook v. Public Wtilities 
Commn., 112 Oh, St, 417, 147 NE 761. 

66. Estabrook v. Public Utilities 
Commn., supra. 

67. See infra § 115. 

68. Estabrook vy, Public Utilities 
Commn., 112 Oh. St. 417, 147 NE 761. 

69. Estabrook y. Public Utilities 
Commn., Supra, 

70. Effect of Sh Rake tg exist- 
ing company see infra § 1 


71. Public Utilities Gotan Vie 
Garviloch, 54 Utah 406, 181 P 272. 

Franchises generally see Fran- 
chises 26 C. J. p 1005. 

72. Public Utilities Commn. vy, 


Garviloch, 54 Utah 406, 181 P 272. 
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the same purpose.7? But it does not give him the 
right to the exclusive use of the highways through 
a particular territory,’* or to exclude from such 
territory all others who do not patronize him,’® nor 
does it entitle him to any preference, as against 
a competing company using a different route, in the 
matter of granting a certificate for operation from 
a point beyond the points reached by either com- 
pany under their original certificates.7® So, also, 
the holder of such a certificate, even as a matter of 
right,’7 is subject to the regulations pertaining to 
the operation of such vehicles,’’ imposed by the 
commission under its power to supervise and regu- 
late auto transportation companies,’® or that of 
obtaining the permission of a city to operate within 
the city limits,*° although the failure to obtain such 
permission is immaterial where the city does not 
complain and the certificate is for operation between 
such city and another city.8. And accordingly the 
commission in granting such a certificate to a motor 
transportation company may provide therein that 
it is subject to the ordinances of the city whose 
streets constitute a part of the route,®? although 
the company was operating vehicles before the stat- 
ute was enacted.®3 

Increase in number of vehicles. 
the public utilities commission in 


The fact that 
granting to an 


73. Motor Transit Co. v. State R. 
Commn., 189 Cal. 573, 209 P 586, 589; 
Gilmer v. Public Utilities Commn., 
(Utah) 247 P 284; Public Utilities 
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Island Motor Bus Corp. v. 


Utilities Commn., (Oh.) 152 
6 


81. Norfolk Southern R. Co. v. 


. Mate SD 


[§§ 111-112 


individual a certificate of convenience and necessity 
to operate an automobile stage line in accordance 
with its rules does not, in express terms, forbid 
him to increase the number of his vehicles does not 
give him the right to increase such number without 
the consent of the commission.§* 

Duties. The recipient of such a certificate must 
operate at the times and in the manner prescribed 
by the certificate, thus furnishing uniform and effi- 
cient service to the public;8® and must operate only 
along the route or routes specified in the certifi- 
cate.°® 

[§ 112] d. Rights of Existing Carrier®*7—(1) In 
General. Under some statutes®® a certificate of 
publie convenience and necessity is not required of 
a motor transportation company which was actually 
operating in good faith at the time the statute be- 
came effective.®® But under such statute, a com- 
pany operating a through service prior to the date 
the act became effective has no right thereafter to 
extend its service to intermediate points without 
such certificate.°° Where the exemption provision 
is contained in an amendatory statute, it does not 
confer a franchise on a company which is then op- 
erating illegally without compliance with the origi- 
nal statute,®! and therefore only rights of opera- 
tion without a certificate which were acquired prior 


Public 
NE 25, 


tion over a motor bus operator, as to 
such operator’s right to operate 
without a permit, where he is operat- 
ing under a municipal permit issued 


Commn. v. Garviloch, 54 Utah 406, 
181 P, 272. 

“The certificate of public conven- 
jience and necessity is the means 
whereby protection is given to the 
utility rendering adequate service at 
a reasonable rate against ruinous 
competition. ...tIf any one else 
would be at liberty to operate with- 
out such a certificate he might oper- 
ate at his own pleasure and only 
under favorable conditions, thus mak- 
ing it impossible for the holder of a 
certificate to successfully carry on 
his business.’”? Motor Transit Co. v. 
State R. Commn., supra. 

Rights: 

As between different applicants see 

infra § 118. 

Of existing carrier see infra § 112. 

74. State v. Nelson, 65 Utah 457, 
238 P 237, 42 ALR 849, 

75. State v. Nelson, supra, 

76. State v. Department of Public 
Works, 129 Wash. 5, 223 P 1048. 

Granting certificate as between dif- 
ferent applicants generally see infra 
§ 118. 


77.) in Ye Sound® Transit "Co.;"119 
Wash. 684, 206 P 931. 
Certificate as of right see infra 


§§ 1138-115. 

78. Norfolk Southern R. Co. v. 
Com., 141 Va. 179, 126 SE 82. 

Regulations of public service motor 
vehicles generally see supra §§ 53-71. 

79. In re Sound Transit Co., 119 
Wash. 684, 206 P 931. 

Power to regulate generally see 
supra §§ 56-58. 

80. New York, etc., R. Co. v. Grif- 
fin, 235 N. Y. 174, 189 NE 231; Coney 
Island Motor Bus Corp. v. Public 
Utilities Commn., (Oh.) 152 NE 25; 
Norfolk Southern R. Co, v. Com., 141 
Va. 179, 126 SE..82. 

{a] Thus, under Gen. Code (111 
Oh. L. 20) § 614-87, the. consent of 
the municipality must be obtained 
in case the company operates under 
a certificate of convenience and ne- 
cessity where the “complete ride is 
wholly within the territorial limits 
of a municipal corporation, or within 
such limits and the territory limits 
of municipal corporations immedi- 
ately contiguous thereto.” Coney 


tb 


Com., 141 Va. 179, 126 SE 82. 
{a] Thus the granting of a certifi- 
cate of public convenience and neces- 
sity for the operation of motor busses 
over the streets of two cities without 
obtaining a permission from either 
city as required by constitutional 
provision is immaterial where neither 
of such cities complains of the,com- 
mission’s action and a certificate is 
for the operation of busses between 
such cities. Norfolk Southern R. Co. 
v. Com., 141 Va. 179, 126 SE 82. 
82. In re Sound Transit Co., 119 
Wash. 684, 206 P 931. 
83. In re Sound Transit Co., supra. 
[a] Thus, although a statute regu- 
lating transportation by motor vehi- 
cles provides that a certificate of 
convenience and necessity shall be 
issued to the applicant when it ap- 
pears that such applicant was actu- 
ally operating in good faith over the 
route for which such certificate is 
sought, on a certain day, the director 
of public works may provide in the 
order and certificate granted to such 
applicant that the vehicles shall be 
operated subject to the ordinances of 
a city on whose streets it is proposed 
to operate. In re Sound Transit Co., 
119 Wash. 684, 206 P 931. 

84 Gilmer v. Public Utilities 
Commn,, (Utah) 247 P 284. 

Regulations as to service generally 
see supra § 68. 

85. Motor Transit Co. v. State R. 
Commn., 189 Cal. 578, 209 P 586. 

86. State v. Department of Public 
Works, 129 Wash. 5, 223 P 1048. 
ae Preferential right see infra 


88. See statutory provisions. 

8s9. Motor Transit Co. v. State R. 
Commn., 189 Cal. 5738, 209 P 586. 

[a] “The purpose in so exempt- 
ing such companies was to refrain 
from interfering with the operations 
as then carried on—in other words, 
to confirm in these operators the 
rights they were at that time exer- 
cising.” ~Motor Transit Co. v, State 
R. ‘Commn.,, 189 Cal."573, 209.'P 586, 
BOL: 

{b] In New Jersey, under Pub. L. 
(1921) p 390, the board of public 
utility commissioners has no jurisdic- 


prior to March 15, 1921, or under a 
renewal thereof. Healy v. Sidone, (N. 
Dei Ch) 12h AoaOs 

90. Motor Transit Co. v. State R. 
Commn., 189 Cal. 573, 209 P 586. 

[a] Reason for rule—‘“To hold 
that by the operation of a through 
line on that date petitioners were 
given a franchise to operate to any 
extent that they, in their judgment, 
might see fit, limited solely by the 
restriction that the operations must 
be between the same termini and over 
the same route, would be to mate- 
rially decrease the power of the Com- 
mission over these lines and thus 
overlook the primary purpose of the 
enactment which was to give to the 
Commission, in the interest of the 
public, the fullest power possible to 
regulate the operation of auto stage 
companies.” Motor Transit Co. v. 
State R. Commn., 189 Cal. 5738, 209 P 
586, 591. 

91. Motor Transit Co. v. State R. 
Commn., supra. 

{a] Effect of amendment fixing 
another date.—Under California Auto 
Stage and Truck Transp. Act (St. 
[1917]) ce 213 § 5, a certificate is 
not required of a company operating 
in good faith prior to May 1, 1917; 
but a subsequent amendment, (St. 
[1919]) ec 218 § 8, relieves from the 
necessity of securing such certificate 
a company operating in good faith 
prior to June 22, 1919. ‘“Manifestly, 
those companies commencing opera- 
tions subsequent to May 1, 1917, with- 
out the certificate of public service 
and convenience required by the stat- 
ute were violating the statute, and 
we cannot hold it to have been the 
intention of the Legislature to confer 
a franchise upon auto stage com- 
panies by virtue of their operation 
prior to the date the amendment 
went into effect, when such operation, 
by the very terms of the former stat- 
ute, would have been illegal. We are 
therefore constrained to hold that 
any rights to maintain local service 
without a certificate of public con- 
venience and necessity must have 
been acquired prior to May 1, 1917.” 
Motor Transit Co. v. State R. Commn., 
189 Cal. 573, 209 P 586, 590, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to the enactment of the original statute may be 
exercised under the amendment without such a cer- 
tificate.°2 A company operating without a certifi- 
cate, however, is subject to other regulations of 
the commission,®* as the statute regulating such 
utilities and vesting regulatory powers in the com- 
mission is applicable not only to those public utili- 
ties coming into existence after its passage, but 
likewise to those already established and in opera- 
tion.®* 

(§ 113] (2) Certificate as of Right—(a) In Gen- 
eral, Under other statutes®® a company which was 
engaged in the operation of motor transportation, 
in good faith, on a specified date, prior 'to the 
passage of the statute requiring a certificate of 
public convenience and necessity, is not relieved 
from the necessity of securing such a certificate as 
a condition to the operation of its vehicles there- 
after ;°° but, to the extent that it was operating as 
a carrier at the time mentioned in the statute, is 
entitled to such a certificate as a matter of right,” 
upon its applying or making an affidavit there- 
for.°> This regulation confers upon such a com- 
pany no rights different from the rights of holders 
of certificates who were not so operating,®® except, 
in some jurisdictions, in the manner of obtaining 
such eertificate;+ and the granting of a certificate 
in such a ease confirms in such company the right 
which it was exercising upon that date, and no 
greater right.?’ It is entitled to a certificate which 
authorizes the operation only of the same number 
arid capacity of vehicles as it was previously op- 
erating;* and although it would be better practice 
if such certificate would set out the number and 
kind of vehicles that might be operated there- 
under,* where the statute confers no authority 
upon the commission to grant a certificate for any 
greater number of vehicles than was being operated 
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on the date specified, if the certificate is silent as 
to the number of vehicles, in contemplation of 
law, it tan have no greater force or effect than 
if it had been set out that it was limited to such 
number of vehicles.® 

Abandonment. Where the service had been 
abandoned at: the date specified in the statute, a 
certificate as of right for such service cannot be 
issued to revive such service.® 

Validity of provision.’ A statute entitling such 
a person or company to a certificate as a matter of 
right is a valid exercise of the police power of the 
state,? and is not invalid as a ‘special or private 
law;° and the fact that the statute requires the 
commission to issue a certificate in such a case, as 
a matter of right, and gives it power to refuse a 
certificate to a person or company coming into 
existence after the date specified, is not uncon- 
stitutional as adopting an unreasonable and arbi- 
trary classification,’® or as a denial of the equal 
protection of the laws.1! 

[§ 114] (b) Persons Entitled to Right? The 
right to a certificate of public convenience and 
necessity as a matter of right may be availed of 
by the operating person, firm, or corporation either 
by themselves!® or along with such others as they 
may choose to associate with themselves, in their 
application for a certificate;1* and an applicant for 
such a certificate cannot be denied it merely because 
on the date specified he was so engaged with another 
rather than individually.t® But it has been held 
that the operation prior to the time specified by 
an individual does not inure to the benefit of a cor- 
poration or partnership thereafter, or at that time, 
organized, so as to entitle it to a certificate of con- 
venience and necessity, as a matter of right,1® as 
the right to such certificate is no more the subject 
of succession or transfer than the certificate itself 


92. Motor Transit Co. v. State R. 
Commn., supra. 

93. Motor Transit Co. v. State R. 
Commn., supra. 

94. Motor Transit Co. v. State R. 
Commn., supra. 

95. See statutory provisions. 

96. McLain v. Public Utilities 
Commn., 110 Oh. St. 1, 143 NE 381; 
Reynolds «v. Alexander Motor Bus 
Line, 141 Va. 213, 126 SE 201. And 
see cases infra note 97. 

97. Red Ball Transit Co, v. Public 
Utilities Commn., 112 Oh. St. 462, 
147 NE 762; Royal Green Coach Co. 
v. Public Utilities Commn., 110 Oh. 
St. 41, 143 NE 547; Reynolds v. Alex- 
andria Motor Bus Line, 141 Va. 213, 
126 SE 201; Sheets Taxicab Co. v. 
Com., 140 Va. 325, 125 SE 431; Gruber 
v. Com., 140 Va. 312, 125 SH 427; 
State v. Department of Public Works, 
124 Wash. 234, 214 P 164; In re Sound 
Transit Co.,119 Wash, 684, 206 P 931. 

{a] Purposes of regulation.—‘‘The 
prime object the legislature had in 
view, in restricting the granting of 
the certificates ‘as a matter of right’ 
to those who were actually operating 
over the routes for which such cer- 
tificates were sought, on the date 
mentioned in the statute, was to re- 
strict the number of motor vehicle 
earriers and the volume of traffic oc- 
easioned by them which might after 


‘the date mentioned use the improved 


public highways as a matter of right, 
to such number and volume as ex- 
isted on such date; and, secondarily, 
in,the attainment of that object, to 
take care not to put out of business 
any who were actually, in good faith, 
in the business on that date, or even 
curtail their business as it existed at 
that time; since it was not necessary 
te do so in order to protect the public 
welfare; and to have attempted to do 


so, in the absence of any demand of 
the public welfare requiring such aec- 
tion, would have unnecessarily sacri- 
ficed private interests, to the extent 
of the capital invested and injuri- 
ously affected belonging to those en- 
gaged in the business as of such date, 
and would have rendered the statute 
in such particular unconstitutional 
and, hence, invalid.’? Carroll vy, Com., 
140 Va. 305, 309, 125 SH 433. 

{b] A carrier who has not op- 
erated over a regular route between 
two points prior to the date specified 
is not entitled to a certificate as a 
matter of right. State v. Department 
of Public Works, 124 Wash. 234, 214 
P 164. 

[c] Evidence held sufficient to 
sustain a finding that applicant was 
not operating in good faith, at the 
date specified, so as to be entitled to 
a certificate as a matter of right. 
Gruber v. Com., 140 Va. 312, 125 SE 


427. 
98. See infra § 115. 
99. Westhoven v. Public Utilities 


Commn., 112 Oh. St. 411, 147 NE 759. 

Rights and duties under certificate 
generally see supra § 111. 

1. Westhoven v. Public Utilities 
Commn., 112 Oh. St, 411, 147 NE 759. 

2. Ceniral Ohio Transit Co. v. Pub- 
lic Utilities Commn., 115 Oh. St. 383, 
154 NE 3238; Cincinnati Tract Co. v. 
Public Utilities Commn., 
668, 150 NE 308; Sheets Taxicab Co. 


v. Com., 140 /Va., 325, 125 SH. 431; 
Gruber v. Com., 140 Va. 312, 125 SH 
427. 

8. Sheets Taxicab Co. v. Com., 140 


Va. 325, 125 SE 431; Gruber v. Com., 
140 Va. 312, 125 SEH. 427; Carroll v. 
Com., 140 Va. 305, 125 SE 433. 

[a] Evidence held _ sufficient. to 
sustain a finding of the commission 
that applicant for certificate as a 


11:3 .Oh; St. | 


matter of right was operating. only 
one vehicle on the date specified in 
the statute. Sheets Taxicab Co, v. 
Com., 140 Va. 325, 125 SE 431. 


4. Sheets Taxicab Co. v. Com., 
supra. 

5. Sheets Taxicab Co. v. Com., 
supra, 

6. Reynolds vy. Alexandria Motor 


Bus Line, 141 Va. 213, 126 SE 201. 

7. Walidity of license pis wanes 
in general see supra §§ 79- 

8. Gruber v. Com., 140 va. 312, 125 
SE 427. 

9. Gruber v. Com., supra. 

10. Royal Green Coach Co. y. Pub- 
lic Utilities Commn., 110 Oh. St. 41, 
143 NE 547; Gruber v. Com., 140 Va. 
312, 125 SE 427; Carroll v. Com., 140 
Va. 305, 127 SE 433. 

As to license regulations generally 


See supra § 81. 

Validity of statute delegating 
power to commission generally see 
infra § 120. 
ted: Sheets; Taxicab Co. -v. (Com, 
140 Va. 325, 125 SH 481; Gruber v. 
Com., 140 Va. 312, 125 SE 427. ~ 


As to Heeree regulations generally 
see supra § 8 

12. Persons affected by special li- 
cense and certificate regulations gen- 
erally see infra §§ 133-141. 


13.) Carroll? yv. Com’, 140. Viana S05, 
125 SE 433. 

14. Carroll v. Com., supra. 

[a] The denial of a certificate to 


a partnership, one partner of which 
only was operating in good faith at 
the time specified, is erroneous. Car- 
roll v. Com., 140 Va. 305, 125 SH 433. 

15. Bowman vy. Com., 140 Va. 299, 
125 SE 435, 

16. Red Ball Transit Co. v. Public 
Utilities Commn., 112 Oh. St. 462, 147 
NE 762; Westhoven vy. Public Utilities 
Commn,, 112 Oh. St. 411, 147 NE 759. 
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would be.1? 

[§ 115] (c) Proceedings To Procure Certificate.*® 
Under some of these regulations such a certificate, 
as of right, may be procured by the applicant mak- 
ing the ordinary application for a certificate and 
upon the hearing showing that he was actually op- 
erating in good faith at or before the date speci- 
fied.1® The appleant is required to satisfy the com- 
mission that he was in good faith operating on or 
before the date specified,?° but the commission may 
use its own methods of obtaining this satisfaction.*+ 

By affidavit. Under other regulations it may be 
procured by applicant filing an affidavit with the 
commission setting forth the facts of its prior ex- 
istence and operation,” provided the affidavit is filed 
before the date of the passage of the statute giving 
such right,’* as after that date applicant must pro- 
ceed by application and notice.?4 

Notice.22. Where neither the statute nor the 
rules of the commission require it, an applicant for 
a certificate as of right is not required to give notice 
to anyone of his intention to apply for such a 
certificate.7° 

Finding and order. A finding of the commission 
in such a case that the application for the certifi- 
cate as of right has been granted is, unless and 
until reversed, conelusive of the fact that the com- 
mission was satisfied that applicant was in good 
faith operating on the date specified in the statute ;?7 
and an order approving the application and prom- 
ising to issue a certificate upon applicant’s comply- 
ing with certain conditions is an adjudication by 
the commission that applicant has complied. with 
the statute entitling him to a certificate as of right, 
and that the certificate would be issued upon his 
compliance with the rules and regulations of the 
commission,”® such as the making of a proper finan- 
cial statement,?® or the giving of a proper bond.%° 
Such-an order is not a final disposition of the case, 
nor the equivalent of the issuance of a certificate ;5+ 
and it is within the power of the commission there- 
after to deny the application upon discovering that. 
applicant had abandoned his prior operation,®? al- 
though such order is made without notice or a 


17. Estabrook v. Public Utilities 
Commn., 112 Oh. St. 417, 147 NE 761; CAE 


Westhoven Vv. Public Utilities} Bus Line, supra. 
Commn., 112 Oh. St. 491,147 NE 28. Reynolds vy. 
759. Bus Line, supra, 
Transfer of certificate see supra § 29. Reynolds v. 
110. Bus Line, supra. 


18. Proceedings to procure a cer- 
tificate of public convenience and ne- 
cessity generally see infra §§ 126- 
130. 

19. Reynolds v. Alexandria Motor 


Bus Line, supra. 


curity generally 
174. 


Bus Line, 141 Va. 213, 126 SE 201; 31. Reynolds v. 
Gruber v. Com., 140 Va. 312, 125 SHE 
427. 32. Reynolds v. 


Hearing generally see infra § 128.) Bus Line, supra. 

20. Reynolds y. Alexandria Motor 
Bus Line, 141 Va. 213, 126 SE 201. 

21. Reynolds vy. Alexandria Motor 
Bus Line, supra, 

22. Cincinnati Tract. Co. v. Pub- 35. 
lic Utilities Commn., 113 Oh. St. 618,} Bus Line, supra, 
150 NE 81; Westhoven y. Public Util- 36. Reynolds 
ities Commn., 112 Oh. St. 411, 147] Bus Line, supra, 
NE 759. 37. 

23, Cincinnati Tract. Co, y, Public 38. 
Utilities Commn., 113 Oh. St. 618, 150 


Bus Line, supra. 
34. Reynolds 
Bus Line, supra. 
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Bus Line, 141 Va. 213, 126 SE 201. 
Reynolds v. 


30. Reynolds v. 
Requirement of bond or other se- 
see 


Bus Line, 141 Va. 213, 126 SE 201. 


33. Reynolds v. 
v. Alexandria Motor 
Reynolds v. 
vy. Alexandria Motor 
See supra § 


Birmingham Interurban Taxi- 
‘cab Serv. Corp. v. McLendon, 210: Ala. 


hearing, where the statute requiring notice, as a 
condition to changing an order, applies only to cer- 
tificates actually issued;** and the later order de- 
nying the application is a final disposition which 
the commission has no jurisdiction to set aside.** 
But where such a certificate is actually issued, the 
application is no longer a pending case before the 
commission, and applicant is no longer charged with 
notice of any action taken by the commission;*> he 
is no longer in court, and, if any further action is 
to be taken, he is entitled to notice and an oppor- 
tunity to be heard.*® 

[§ 116] e. Power and Discretion as to Granting 
Certificate—(1) In General—(a) General Rules. 
The public service board or commission haying ju- 
risdiction in the matter®*’ may to a large degree 
exercise its judgment and discretion, which has 
been said to be in the nature of a legislative dis- 
cretion,®?® in determining whether the public neces- 
sity demands, or the public safety and convenience 
will be promoted by, granting a permit to a motor 
transportation company to operate on the public 
streets or highways;°? and, where the statute does 
not expressly require that the issuance of the cer- 
tificate shall be based alone upon public convenience 
and necessity, the commission has power to base 
its discretion also upon the general welfare of the 
public.t*° The commission, however, in the exercise 
of such power, is merely an arm of the legislature 
and an administrative body,*1 having only such 
powers as are specially granted;*? and although it 
may adopt and publish rules to govern its proceed- 
ings, and to regulate the mode and manner of in- 
vestigations,** in the absence of statutory authority 
therefor, it has no power to make any general rules 
other than for the government of its own- pro- 
ceedings,** and has no right to regulate the conduct 
of certificate holders otherwise than to compel them 
to obey the provisions of the order wherein the cer- 
tificate is granted.*® 

Supervisory power not sufficient. Where the com- 
mission’s power is merely that of general super- 
vision and jurisdiction, it has no power to make 
the right to operate motor’ busses depend upon pub- 
Ala. 525, 98 S 578. 

Conn.—State v. Darazzo, 97 Conn. 
728, 118 A 81. 

lll Egyptian Transp. System v. 
Louisville, ete., R. Co., 321 Ill. 580; 
152 NE 510. 


Me.—Maine Motor Coaches vy. Pub- 
lic Utilities Commn., 125 Me. 63, 130 


A 866 
Public 


Alexandria Motor 
Alexandria Motor 
Alexandria Motor 
Alexandria Motor 


Pa.—Collins Vv. 
Commn., 84 Pa. Super. 58; Gongaware 
v. Public Serv. Commn., 83 Pa. Super. 
269; Pottsville ~Union "Tract. Co. v. 
Public Serv. Commn., 67 Pa. Super. 


Utah.—Gilmer v. Public Utilities 
Commn., 247 P 284. 

Vt.—In re James, 132 A 40. 

Va.—Norfolk Southern R. Co. v. 
Com., 141 Va, 179, 126 SE 82. 
Alexandria Motor 40. Maine Motor Coaches y. Pub- 
lic Utilities Commn., 125 Me. 63, 130 
A 866. 

41. New York Cent. R. Co. v. Pare 
lic Utilities Commn., 115 Oh. St. 493, 
154 NE 797; Collins v. Public Serv. 
elke & 84 Pa. Super. 58. 

e 


infra. §§ 160— 
Alexandria Motor 
Alexandria Motor 


Alexandria Motor 


108, 


WE. S11. 525, 98 S 578. But see Norfolk South- w York, Cent. R. Co. v. Pub- 
24. Cincinnati Tract. Co. v. Public] ern R. Co. v. Com., 141 Va. 179, 126 SE} lic Utilities Commn., 115 Oh. St. 493, 
Utilities Commn., supra, 82 (where such discretion is re-| 154 NE 797. 
Application or “notice generally see| ferred to as “sound judicial discre- 43. New York Cent. R. Co. v. Pub- 
infra § 127. tion’’) lic Utilities Commn., supra. 
25. As to certificates of conven- 39. U. S—Lane v. Whitaker, 275 - New York Cent. R. Co. v. Pub- 
jience and necessity generally see in-| Fed. 476. ; lic Utilities Commn., supra. 
fra, §) 127. Ala.—Birmingham Interurban Tax- New York Cent. R. Co. v. Pub- 


26. Reynolds v. Alexandria Motor 


icab Serv. Corp. v. McLendon, 


210! lic Utilities. Commn., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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$§ 116-118] 


lic convenience and necessity,*® especially as to 
motor busses which were in operation at the time 
of the passage of the act giving the commission 
such power.*? 

[§ 117] (b) Territorial Limitation of Power.*® 
Under some statutes*® the jurisdiction of the public 
utilities or public service commission to grant a 
permit, in accordance with public convenience and 
necessity, to a common earrier by motor vehicle, is 
confined to cases where such carriers operate in the 
country or in the country and cities and villages,°° 
and does not apply to carriers operating exclusively 
within cities or villages,54 or to motor vehicles 
whose termini are wholly within two cities whose 
territory is contiguous,>? except as to proceedings 
which were filed, heard, and finally submitted to 
the commission before the statute became effective.*? 
Under such a statute an application for motor bus 
transportation over a route between cities not con- 
tiguous to each other is within the exclusive juris- 
diction of the commission,°* and such jurisdiction 
is not defeated by the fact that such interurban 
operation will be operated in conjunction with a 
service already established which is purely intra- 
city.°> If a certificate issued under such statute 
does not include the right to operate wholly within 
city limits or city limits of contiguous municipali- 
ties, an injunctive order restraining the operation 
thereof within those limits will not impinge on the 
order of the commission, nor suspend or delay it.°® 

On military reservation. The public service com- 
mission has no authority to authorize a transpor- 
tation company to carry passengers within the 
grounds of a military reservation, because that is 
territory owned and controlled by the United 
States;°’ but the commission has a right to au- 


46. In re James, 97 Vt. 362, 123 A] Utilities Commn., 
5: 150 NE 39. 

47. In re James, supra. 

[a] MDlustration.—A statute giving 
a public service commission general 
supervision and jurisdiction of com- 
mon carriers by the operation of mo- 
tor busses does not confer upon them 
power to prohibit one who has been 
engaged in the operation of motor 
busses for the transportation of pas- 


ties Commn., 
NE 81. 
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52, Red Star Motor Drivers’ Assoc, 
v. Michigan Public Utilities Commn., 
235 Mich. 85, 209 NW 146; 
Gessner, 114 Oh. St. 652, 151 NE 751; 65. 
Cincinnati Tract. Co. v. Public Utili- 
113:4Oh; JSt. 


53. Cincinnati Tract. Co. - 
Utilities Commn., supra. [a] 
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thorize the use of the public highway, which is 
under the state’s control, although it runs through 
the reservation.>® 

[§ 118] (2) As between Different Applicants. 
Where it is the policy of the public utilities com- 
mission not to grant certificates of convenience and 
necessity to competing lines of motor busses,°? and 
several different persons apply for certificates or 
permits for the same route, or for routes traversing 
and serving the same territory, although they are 
not identical,®° it is within the power and dis- 
cretion of the commission to determine which ap- 
plicant is capable of best meeting the requirements 
of public convenience and necessity, and of serving 
the public best, and to grant the certificate to ap- 
plicant,®! so as to create what is in effect a monop- 
oly ;°? and the action of the commission in granting 
a certificate to one of them is not unreasonable or 
arbitrary,®* especially where the probable effect of 
granting a certificate to the other carrier would be 
to eliminate other carrier service and deprive a 
large number of persons of transportation facili- 
ties.°4 

Priority of existence.°> Where one company has 
already been in the field for some years and has 
spent large sums in securing the right to operate 
and in developing its business, it, as against another 
company which has just come into existence and 
has spent no money, should be entitled to a pref- 
erence in the granting of a certificate,°® unless 
public interests would be better served by the other 
company ;°7 and in some jurisdictions such prefer- 
ential right is expressly given by statute to one 
who was actually operating over the route applied 
for on a fixed date prior to the enactment of the 
statute,®°* and this applies in favor of one who was 


113 Oh. St. 677,| cretion for the commission to grant 
a certificate to the other applicant 
whose operation would not have this 
effect. State v. Department of Pub- 
lic Works, 124 Wash. 234, 214 P 164. 
Rights of existing carrier gen- 
erally see supra §§ 112-115. 
618, 150 66. Chicago Motor Bus Co. v. Chi- 
cago Stage Co., 287 Ill. 320, 122 NE 
v. Public | 477 


State v. 


Order held unreasonable,—An 


sengers for hire for some time pre- 54. Cincinnati Tract. Co. v. Public} order granting a certificate of con- 
viously to the enactment of the stat-| Utilities Commn., supra. venience and necessity to one of two 
ute from continuing in such public 55. Cincinnati Tract. Co, v. Public} competing motor bus companies and 


Utilities Commn., Supra. 


employment on the ground that there 
has been no evidence introduced upon 
the question of public convenience or 
necessity. In re James, 97 Vt. 362, 
123 A 385. 

Rights of existing carrier generally 
see supra §§ 112-115. 

48. Territorial limitation of com- 
ets power in general see supra 
: 49. See statutory provisions. 

50. Red Star Motor Drivers’ Assoc, 
v. Michigan Public Utilities Commn., 
235 Mich. 85, 209 NW 146; State v. 
Gessner, 114 Oh. St. 652, 151 NE 751. 

51. Red Star Motor Drivers’ Assoc. 
v. Michigan Public Utilities Commn., 
235 Mich. 85, 209 NW 146; State v. 
Gessner, 114 Oh. St. 652, 151 NE 751; 
Cincinnati Tract. Co. v. Public Utili- 
ties Commn., 113 Oh. St. 618, 150 NE 
81. 

[a] Where a municipality is lo- 
cated upon the geographical border 
of the state, and a motor transporta- 
tion company desires to operate a 
motor service from a point within 
such city to such geographical bor- 
der, the regulation of such service 
within such municipality rests with 
the municipal authorities, and the 
public utilities commission, under 
such a statute, has no jurisdiction to 
entertain an application for a cer- 
tificate of convenience and necessity. 
Cannon Ball Transp. Co. v. Public 


56. State v. Gessner, 114 Oh. St. 
652.7051 .NE 751. 

57. State v. Department of Public 
Works, 129 Wash. 5, 223 P 1048. 

58. State v. Department of Public 
Works, supra. 

59. West Suburban Transp. Co. v. 
Chicago, etc., R. Co., 309 Ill. 87, 140 
NE 56; Chicago Motor Bus Co. v. Chi- 
cago Stage Co., 287 Ill. 320, 122 NE 
477, 

60. Sohngen v. Public Utilities 
Commn., 115 Oh. St. 449, 154 NE 734. 

61. State v. Darazzo, 97 Conn. 728, 
118 A 81; Modeste’y. Public Utilities 
Commn., 97 Conn. 453, 117 A 494; 
Chicago Motor Bus Co. v. Chicago 
Stage Co., 287 Ill. 320, 122 NE 477; 
In re Samoset Co., 125 Me. 141, 131 A 
692; Sohngen v. Public Utilities 
Commn., 115 Oh. St. 449, 154 NE 734. 

62. Modeste v. Public Utilities 
Commn., 97 Conn, 458, 117 A 494, 

63. Chicago Motor Bus Co. v. Chi- 
cago Stage Co., 287 Ill. 320, 122 NE 
477; State v. Department of Public 
Works, 124 Wash. 234, 214 P 164. 

64. State v. Department of Public 


service.—Thus, where 
the probable effect of granting a cer- 
tificate to one of two applicants for 
motor vehicle service would be to 
eliminate boat service between cer- 
tain points, it is not an abuse of dis- 


refusing it to the other is unreason- 
able where there is no showing that 
the former company is more capable 
of serving the public than the latter, 
which was prior in time of applica- 
tion and had expended much money 
in operating a motor bus line in an- 
other part of the city without any 
complaint as to the service rendered, 
while the other company was just 
entering the field and had operated 
no busses in the city. Chicago Motor 
Bus Co. v. Chicago Stage Co., 287 Ill. 
320, 122 NE 477. 

67. Chicago Mptor Bus Co. vy. Chi- 
cago Stage Co., supra. 

68. See State v. Department of 
Public Works, 127 Wash. 121, 128, 219 
P 878 (where the court in respect of 
L. [1921] ¢ 111 giving such preferen- 
tial right to a person, firm, or cor- 
poration actually operating in good 
faith over the route for which the 
certificate was sought on Jan. 15, 
1921 said: “As we read the act the 
particular provision now under con- 
sideration was intended to give a 
preference right to all operators in 
good faith, who had been operating 
without knowledge that the legisla- 
ture would so act, and to deny a 
preference right to those who, after 
the legislature began the considera- 
tion of the subject, in bad faith, com- 
menced to operate for the purpose of 
forestalling the legislative action’). 
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actually operating over the route applied for prior 
to such date, although on the particular date named 
service was temporarily suspended because of 
weather conditions making the road impassable.®® 

Priority of application. The mere fact that one 
of several applicants has made its application prior 
to the others is not a controlling factor as to its 
right to a certificate,?° and does not entitle it to 
any preémption of route or territory which it 
traversed ;71 but, other matters being equal, it is 
an element to be considered by the commission in 
connection with all other elements and facts, when 
granting the certificate.”? 

[§ 119] (3) As to Irregular Route. Under a stat- 
ute giving the commission power to grant a certifi- 
eate of public convenience and necessity for an ir- 
regular route over the public highways and streets,"® 
the commission may grant a certificate for an ir- 
regular route, either for freight or passenger 
service, in general terms so as to embrace all the 
streets and highways of the state only where it finds 
upon evidence adduced that there is a need for such 
transportation facilities in all parts of the state, 
where the route may be operated,’* and where it also 
further finds that applicant has facilities adequately 
to supply such need;7® and these findings should 
be based upon something more than a general knowl- 
edge of conditions by the commission.”® An order 
granting such a certificate must be so limited and 
safeguarded as not to conflict unreasonably with 
regular and irregular routes for motor transporta- 


69. State v. Department of Public 


MOTOR VEHICLES 


’ Power. 


an existing transportation company, 


[§§ 118-120 


tion theretofore established;77 and such a certifi- 
cate for the convenience of casual travelers over 
highways and streets already traversed by regular 
routes is unauthorized where it is not shown that 
the regular lines of transportation service are not 
furnishing reasonable facilities. for such travel.7* 
Unless made so by statute the question as to whether 
or not a route has fixed termini is not controlling 
as to whether it is a regular or irregular route 
within the meaning of these rules.”® 

[§ 120] (4) Validity of Statute Delegating 
Where the statute requiring such a certifi- 
cate and delegating such power to the commission 
prescribes the conditions under which a certificate 
may be issued, and provides for a hearing and the 
submission of evidence, and for an appeal from the 
commission’s decision,®® the fact that the commis- 
sion after a hearing on sufficient evidence may exer- 
cise a certain amount of discretion in deciding 
whether public convenience and necessity require 
the operation of particular vehicles and, therefore, 
may refuse a certificate or may discriminate be- 
tween applicants, does not confer upon the commis- 
sion arbitrary, unrestrained discretion in granting 
or refusing such eertificates,*t nor clothe it with 
legislative and judicial powers in violation of a 
state constitution;*? nor is such a statute uncon- 
stitutional as denying the equal protection of the 
laws,8* or as taking the property of those affected 
without due process of law;** nor is the statute in- 


2 eo 


. 


may be held by the utilities commis- 


Works, supra. 

70. Chicago Motor Bus Co. v. Chi- 
cago Stage Co., 287 Ill. 320, 122 NE 
477; State v. Department of Public 
Works, 129 Wash. 5, 223 P 1048; State 
v. Department of Public Works, 124 
Wash. 234, 214 P 164. 


71. Sohngen' v. Public Utilities 
Commn., 115 Oh. St. 449, 154 NE 
734. 


72. Chicago Motor Bus Co. v. Chi- 
eago Stage Co., 287 Ill. 320, 122 NE 
477; State v. Department of Public 
Works, 129 Wash. 5, 223 P 1048. 

73. See Oh. Gen. Code §§ 614-84, 
614-87; and other statutory provi- 
sions. 

74. New York Cent. R. Co. v. Pub- 
lic Utilities Commn., 115 Oh. St. 493, 
154 NE 797, 798. 

- 75. New York Cent. R. Co. v. Pub- 
lic Utilities Commn., supra. 

76. New York Cent. R. Co. v. Pub- 
lie Utilities Commn., supra. 

“There should be no preémption in 
favor of an applicant of a large ter- 
ritory throughout the state, unless 
there is a showing by testimony of 
such necessity; and there should also 
be a showing of ability on the part 
of the applicant to supply that need 
adequately before granting a certifi- 
eate of such sweeping range, carry- 
ing, as it does, a franchise of great 
potential value.” New York Cent. R. 
Co. v. Public Utilities Commn., supra, 

77. New York Cent. R. Co. v. Pub- 
lic Utilities Commn., supra. 

[a] Reason for rule.—‘‘Any irreg- 
ular route, without any reservations 
for the protection of the regular 
routes, would permit any operator of 
an irregular route to specialize in 
rendering service for patrons over a 
route already regularly certificated, 
and thereby ruinously affect any such 
regular operator.” New York Cent, 
R. Co. v. Public Utilitiés Commn., 
115 Oh. St. 4938, 154 NE 797, 798. 

{[b] Failure to make a reservation 
in the order itself that the operation 
should not be made between a point 
of origin and a point of destination, 
which are located upon the route of 


renders the order unreasonable and 
unlawful. New York Cent. R. Co. v. 
Public Utilities Commn., 115 Oh. St. 
493, 154 NE 797. 

78. Lake Shore Electric R. Co. v. 
Public Utilities Commn., 115 Oh. St. 
311, 154 NE 239. 

79. Lake Shore Electric R. Co. v. 
Public Utilities Commn., supra, 

80. See infra § 130. 

81. Lane v. Whitaker, 275 Fed. 
476; State v. Darazzo, 97 Conn. 728, 
733, 118 A 81; Thielke v. Albee, 79 Or. 
48, 153 P 793; In re James, (Vt.) 132 
A 40. 

“The mere fact that an adminis- 
trative body, like the Commission, 
has to decide some contested ques- 
tion of fact upon evidence presented, 
which decision is conclusive, does not 
make their action a matter of dis- 
cretion and arbitrary, unless we use 
these words in a sense that would 
class the decision of a court upon a 
contested question of fact as a matter 
of discretion and arbitrary. If the 
Commission, upon an application, re- 
fused to hold a hearing, or to give 
notice of a hearing, or otherwise 
acted contrary to the provisions of 
the Act, such action would be subject 
to correction on an appeal.” State v. 
Darazzo, supra. To same effect In 
re James, supra, 

{a] Thus an ordinance requiring 
the operator of a jitney bus to secure 
a certificate from the commissioner 
of public utilities before applying for 
a required license is not invalid as 
vesting the commissioner with un- 
reasonable and arbitrary power where 
it not only specifies fully the matters 
necessary to entitle the applicant to 
a license, including the procurement 
of a certificate containing specified 
recitals, but also provides against un- 
just action of the commissioner by 
giving right of appeal. Thielke v. 
Albee, 79 Or. 48, 153 P 798. 

[b] No arbitrary power is granted 
to the public utilities commission to 
say that a certificate should not be 
granted to an applicant, where the 
statute provides that an examination 


sion first to ascertain the public ne- 
cessity and convenience for the route 
in question and others, and the 
authority is granted to the commis- 
sion to issue such license if it is 
satisfied with the requirement there- 
rice Lane v. Whitaker, 275 .Fed. 

Decision as between different ap- 
plicants generally see supra § 118. 

82. State v. Darazzo, 97 Conn. 728, 
118 A 81. 

83. Lane v. Whitaker, 275 Fed. 
476; State v. Darazzo, 97 Conn. 728, 
118 A 81; Public Serv. Commn. v. 
Booth, 170 App. Div. 590, 156 NYS 
140 [aft 155 NYS 568]. 

[a] Dlustration—A _ statute re- 
quiring operators of motor vehicles 
carrying passengers for fifteen cents 
or less or in competition with street 
railways to obtain a certificate of 
public convenience and necessity 
from the public service commission 
after obtaining the consent of the 
city to operate is not invalid as un- 
reasonably discriminating between 
such vehicles and other vehicles car- 
rying passengers for hire. Public 
Serv. Commn. vy. Booth, 170 App. Div. 
ae 156 NYS 140 [aft 165 NYS 

As to license regulations generally 
See supra § 81. 

84. Interstate Busses Corp. v. Hol- 
yoke ‘St. R. Co., 47 SCt 298 [aff 11 
EF. (2d) 161]; Lane v. Whitaker, 275 
Fed. 476; State v. Darazzo, 97 Conn. 
age 118 A 81; In re James, (Vt.) 132 


fal Failure to limit power.—A 
statute granting the public service 
commission the right to grant or re- 
fuse a permit to operate a motor ve- 
hicle for hire according to the gen- 
eral good of the state does not de- 
prive a party denied a permit of 
property without due process of law, 
in that it fails to furnish any rules 
or limitations in the power of the 
Aga tage eet In re James, (Vt.) 132 

aera regulations generally see 
supra § 8 
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For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 
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§§ 120-122] 
valid as special or partial legislation,®® or as pro- 
hibiting a lawful calling.®® 

[§ 121] f. Determination of Public Convenience 
and Necessity—(1) In General. The convenience 
and necessity which the law requires to support the 
public service commission’s order for the establish- 
ment or extension of motor vehicle transportation 
service is the convenience and necessity of the pub- 
le as distinguished from that of an individual or 
any number of individuals, and this is the primary 
matter to be considered in determining what con- 
stitutes such public convenience and necessity in a 
particular case, and the propriety of granting a cer- 
tificate to that effect.87 The necessity for the 
proposed service must be considered as well as the 
added convenience thereof,*® although the word 
‘“‘necessity’’ is not used in this connection in the 
sense of being essential or absolutely indispensa- 
ble,*® but in the sense that the motor vehicle service 
would be such an improvement of the existing mode 
of transportation as to justify or warrant the ex- 
pense of making the improvement.®° 

Particular matters to be considered. In deter- 
mining what constitutes public convenience and 
necessity in a particular case, and the propriety of 
eranting a certificate to that effect, the public serv- 
ice commission may properly take into considera- 
tion the element of danger involved by the use of 
heavy trucks and passenger cars on highways,®? the 
adequacy of the service rendered the same territory 
by other carriers, if any,®? and also the ability of 
applicant adequately to render the service needed.%* 
Subject to these limitations, when publie conveni- 
ence and necessity require it, the certificate should 
be granted.®4 

Religious faith. The fact that an applicant for a 
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certificate to operate motor vehicles as a common 
carrier is a Jew, and that the Jewish religion re- 
quires its members to patronize a member of their 
own faith in funerals and other matters and that 
no other motor vehicle transportation is being ren- 
dered by a member of that faith, is no reason for 
granting the certificate,®® and the refusal of a certifi- 
cate in such a case in no way violates the constitu- 
tional guaranty of freedom of religious worship.®® 
[§ 122] (2) In Territory Served by Other Carrier 
—(a) In General. Where the proposed service for 
which a certificate is requested is to be rendered in 
a territory whichis already served by another car- 
rier, the commission must ¢onsider whether public 
convenience and necessity require further common 
carrier transportation service in that territory,®? 
and to this end must consider the adequacy of the 
service which is already rendered by the existing 
earrier,®® even though the service proposed to be 
rendered by applicant is different from that ren- 
dered by the existing carrier, with which it would 
come into direct competition.°® It must consider 
whether the public it is proposed to serve has or has 
not adequate common earrier transportation service, 
and whether the additional service proposed to be 
rendered will result in more adequate or less ade- 
quate service,+ since to warrant the licensing of ad- 
ditional public utilities for transportation purposes 
it must appear that the present serving facilities are 
inadequate and inconvenient to the traveling public, 
and that the proposed facilities will eliminate such 
inadequacy and inconvenience.? Where, however, 
an application for a certificate to operate a motor 
transportation line shows that the route to be cov- 
ered is not within territory already served by an- 
other, the question of convenience and necessity as 


85. Haddad v. State, 23 Ariz. 105,| tions of fact upon evidence presented | tificate of convenience and necessity 
201 P 847. to them, a function which the legis-| to operate. Chicago, ete., Co. v. 
[a] Thus a_ statute regulating |lature cannot conveniently perform. | State, (Okl.) 252 P 849. 
automobile transportation is not in-| To hold that a so-called administra- 88. Lykins yv. Public Utilities 


valid as special’or partial legislation | tive 


from the fact that, in granting a 


body can 


constitutionally be 
authorized by the legislature to per- 


Commn., 115 Oh. St. 376, 154 NE 249; 
Lake Shore Electric R. Co. v.. Public 


certificate of convenience and neces- 
sity for a stage route provided for in 
the act, the corporation commission 
may be obliged to select between two 
or more applicants, as this does not 
invalidate the law as monopolistic, 
class, discriminatory, or partial leg- 
islation. Haddad v. State, 23 Ariz. 
105, 201 P 847. 

86. State v. Darazzo, 97 Conn. 728, 
118 A 81. 

[a] Reasons for rule.—The con- 
tention ‘‘that, because the Commis- 
sion can, under the Act, grant a cer- 
tificate to some owners of jitneys 
and refuse it to others, the Act is, 
in effect, a prohibition of a lawful 
ealling, and invalid .. . carried to 
its logical conclusion, would prohibit 
the regulation of jitney traffic both as 
to route and the number allowed to 
operate on any route. To satisfy the 
requirements that logically result 
from the contention of the defend- 
ant, this Act should have specified 
all routes in the State where jitneys 
should be permitted, and the Com- 
mission directed to merely perform 
the ministerial act of issuing a cer- 
tificate to any owner of a jitney to 
operate upon any specified route that 
he selected. This would be the nega- 
tion of regulation. The power to de- 
cide, upon evidence, an ultimate fact, 
in accord with general rules of guid- 
ance specified by the legislature is a 
necessary power to be given to an 
administrative body to make the use 
of such a body possible in the con- 
duct of public business. The pecu- 
liar province of an administrative 
body acting under legislative sanc- 
tion in the regulation of the conduct 
of any business, is to decide ques- 


form ministerial acts only, would be 
contrary to all precedents and de- 
prive the State of the use of an es- 
sential arm of service.” State v. 
Darazzo, 97 Conn. 728, 734, 118 A 81. 

87. Ill.—Choate Vv. Commerce 
Commn., 309 Ill. 248, 141 NE 12; West 
Suburban Transp. Co. v. Chicago, etc., 
R. Co., 309 Ill. 87, 140 NE 56. 

Mich.—Rapid.R. Co. v. Michigan 
Public Utilities Commn., 225 Mich. 
425, 196 NW 518. 

Oh.—New York Cent. R. Co. v. Pub- 
lic Utilities Commn., 115 Oh, St. 493, 
154 NE 797; Lake Shore Electric R. 


Co. v. Public Utilities Commn., 115 
Oh. St. 311, 154 NE 239. 
Okl.—Chicago, etc., R. Co. v, State, 
252 P 849. 
Pa.—Halperin ‘v. Public Serv. 


Commn., 81 Pa. Super. 591. 

[a] The only question before the 
commission on such an application, 
is whether ‘“‘the service proposed to 
be furnished .. is necessary and 
proper for the service, accommoda- 
tion, convenience and safety of the 
public in the locality for which the 
privilege was asked.” Halperin v. 
Public Serv. Commn., 81 Pa. Super. 
591, 594. 

{[b] Small part of public.—(1) It 
is not within the authority of the 
commission to authorize the opera- 
tion of a motor bus line for the con- 
venience of a small part of the pub- 
lic already served by other utilities 
at no very great inconvenience. West 
Suburban Transp. Co. v. Chicago, etc., 
R. Co., 309 Ill. 87, 140 NE 56. 2 
That a proposed bus line, serving the 
same territory as an established rail- 
way line, may accommodate a few 
individuals, does not justify a cer- 


Utilities Commn., 115 Oh. St. 8M, 154 
NE 239; McLain v. Public Utilities 
Commn., 110 Oh. St. 1, 143 NB 881. 

89. Chicago, ete., R. Co. v.. State, 
(Okl.) 252 P 849. 


90. Chicago, etc., R. Co. v. State, 
supra, 
[a] “It should be made to appear 


that the inconvenience of the public 
occasioned by the lack of motor car- 
rier transportation is so great as to 
amount to anecessity.” Chicago, etc., 
R. Co. v. State, (Okl.) 252 P 849, 851. 

91. Gilmer  v. Public Utilities 
Commn., (Utah) 247 P 284, i 

92. See infra §§ 122-124. 

93. See infra-§ 125. 

94. Norfolk Southern R. Co. v. 
Com., 141 Va. 179, 126 SE 82. 


95. Halperin v. Public Serv. 
Commn., 81 Pa. Super. 591. 
96. Halperin Vv. Public Serv. 


Commn., supra. : 
97. Lake Shore Electric R. Co. v. 
Public Utilities Commn., 115 Oh. St. 
311, 154 NE 239; Chicago, etc., R. Co. 


v. State, (Okl.) 252 P 849. And see 
cases infra notes 98-2. 

98. McLain v. Public Utilities 
Commn., 110 Oh. St. 1, 143 NE 381; 


Norfolk. Southern R. Co. v. Com., 141 
Va, 179, 126 SE 82. And see cases 
infra notes i ee 

Opportunity to provide adequate 
service See infra § 124. 

99. Lake Shore Electric R. Co. v. 
Public Utilities Commn., 115 Oh, St. 
311, 154 NE 289. 

1. Lykins v. Public Utilities 
Commn,, 115 Oh. St. 376, 154 NE 249; 
McLain’ v. Public notilities Commn.., 
110 Oh, St. 1, 143 NE 381. 

a. Chicago, etc., Co. v. State, 
(Okl.) 252 P 84 
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to the portion of the route already covered is not 
in issue.® 

Effect on existing carrier. The effect of granting 
a certificate of public convenience and necessity for 
proposed motor transportation service upon. an ex- 
isting common carrier serving the same territory is 
also a matter to be considered by the commission,* 
such as upon the business of railroads or street 
railroads serving territories in whole or in part the 
same as that proposed to be served by the motor 
vehicle line,® as other existing transportation sys- 
tems should be protected so far as compatible with 
public interest,® and there should be no unreasonable 
or unnecessary duplicatfon of service, to the extent 
that efficient service is made impossible.’ But the 
facts that the existing carrier is physically capable 
of carrying all persons desiring to travel between 
points where a bus line is sought to be established, 
that it is not a highly successful enterprise, and that 
its traffie will be curtailed, although elements to be 
considered, are not such as to nullify the considera- 
tion of public convenience and necessity in favor of 
a bus line between such points.® 

Charging lower fare. The mere fact that a motor 
bus line intends to charge a lower rate of fare than 
an existing carrier does not require the issuance of 

8. Sohngen v. Public 
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a certificate of convenience and necessity.® 
Violation of regulations. The objection of an 
existing carrier that the schedule of the proposed 
bus line could not be maintained without violating 
the motor vehicle speed regulations has no bearing 
on the question as to whether public convenience 
and necessity will be served by the establishment 


of such bus line, since it is not a matter of concern _ 


to an existing carrier as to whether a bus line will 
conform to the law.?° 

[§ 123] (b) Applications of Rules. In accordance 
with the above rules, the existence of a railroad or 
other motor vehicle carrier in the territory sought 
to be served by applicant is not of itself sufficient 
cause for a refusal to grant a certificate,” although 
it may constitute good cause for limiting the num- 
ber of vehicles which applicant may operate on the 
route mentioned in his application;!* and in some 
jurisdictions, unless the inadequacy of service ren- 
dered by an existing carrier may, upon complaint, 
be remedied by an order of the public service com- 
mission,'* a certificate of public convenience may be 
granted for the operation of public motor vehicle 
service over the same, or a part of the same, terri- 
tory, served by another carrier, where the other 
carrier is not giving reasonably adequate service,® 


Utilities | not seriously have affected the re-| Chicago, etc., R. Co., 309 Ill. 87, 140 
Commn., 115 Oh. St. 449, 154 NE 734.| ceipts of the railroad, while in mak-| NE 56 
4 Superior Motor Bus Co. v. Com-|ing daily trips he may so reduce its 


Regulation of fares or rates gen- 


munity Motor Bus’ Co., 320 Ill. 175,| receipts as to make it impossible to | erally see supra § 70. 


150 NE 668; Lake Shore Electric R.| pay the operating cost of the rail- 10. 
Its rates must thus be in-|Com., 141 Va. 179, 126 SE 82. 
Oh, St. 311, 154 NE 239; Pottsville.| creased or it must go into the hands 11. 
Serv. | of.a receiver, while the bus line is 12. 


Co. v. Public Utilities Commn., 115] road. 


Union- iPractsn Cor “ve akublic 


Norfolk Southern R. Co. v. 


See supra § 122. 
Norfolk Southern R. Co. v. 


Commn., 67 Pa. Super. 301; Gilmer v.| reaping a large reward by serving |Com., 141 Va. 179, 126 SE 82. 


Public Utilities Commn., (Utah) 247] only territory already served by the 13. 
railroad company. The railroad rates] Com., supra. 
5. East End Tract. Co. v. Public| may thus have to be increased to 14. 


P 284, 


Norfolk Southern R. Co. v. 


Southern Pennsylvania Tract. 


Utilities Commn., (Oh.) 152 NE 20;]such an extent that those living in| Co. v. Powers, (Pa.) P.U.R.1917C 631 


Royal Green Coach Co. v. Public Util-| the sparsely settled territory can no| note; 
ities Commn., 110 Oh. St. 41, 143 NE} longer afford to pay the rates, and|Co. v. Pavillard, 
Utilities] thus development must cease alto-] 631 


547; Gilmer vv. -Public 
Commn., (Utah) 247 P 284; Norfolk] gether. 


The Utilities Act was con-| Tract. Co. v. 


Southern Pennsylvania Tract. 
(Pa.)) SPURL 91 TC 
Southern Pennsylvania 
(Pa) EP TUERS 


note; 
Hartel, 


Southern R. Co, v. Com., 141 Va. 179, 
126 SE 82. 

[a] Reason for rule.—‘‘It may 
well be that a railroad company has 
constructed a railroad from a central 
point... to some outlying and un- 
developed territory. For a hundred 
miles of that distance the country 
may be well developed and thickly 
populated, while for another hundred 
miles or more the country may be 
sparsely settled and almost wholly 
undeveloped. The railroad is, how- 
ever, making it possible to develop 
and to populate the undeveloped and 
sparsely settled portion of the coun- 
try. It does so by drawing upon the 
income which it derives from the 
well-developed .and thickly settled 
portion of its line of railroad. 
Through the thickly -populated terri- 
tory the state later constructs a con- 
crete highway to accommodate those 
that live in that territory. The auto 
bus owner now conceives .the idea 
that it would be profitable to operate 
an auto stage line through. the 
thickly settled portion of the country 
and over the concrete highway. In 
order to carry his proposition into ef- 
fect, he applies to the commission 
for a certificate of convenience and 
necessity to operate a stage line as 
a common carrier once a week, The 
commission, after investigation, finds 
that such a service would be ex- 
pedient and beneficial, grants his re- 
quest, and issues a certificate of con- 
venience and necessity to him. With- 
in a few days or weeks after the 
certificate is issued, however, the 
owner of the stage line increases the 
service from one trip each way each 
week to a daily trip each way or as 
many trips as he may elect to make. 


ceived to prevent just such unfair 
and destructive competition, and the 
commission is the agency that is 
ereated with power to regulate and 
to adjust such contingencies when 
they arise.” Gilmer v. Public Utili- 
ties Commn., (Utah) 247 P 284, 288. 

{[b] Tllustration.—Where a_ pro- 
posed route for motor bus transpor- 
tation approximately parallels ex- 
isting traction lines, and the traction 
company has made no net revenue 
over operating expenses and taxes 
during the past five years, the public 
utilities commission should consider 
such fact, in so far as the depletion 
of revenues might necessitate later 
abandonment of the traction lines. 
East End Tract. Co, v. Public Utili- 
ties Commn., (Oh.) 152 NI® 20. 

{c] In Michigan, under Pub. Acts 
(1923) Act No. 209, which contains 
no intimation of any intention to pro- 
tect existing railroad transportation 
interests as against motor transpor- 
tation interests, the public service 
commission in determining public 
convenience and necessity, upon ap- 
plication for a permit to engage in 
the business of transporting pas- 
sengers for hire by motor vehicle be- 
tween certain cities already con- 
nected by steam and electric rail- 
roads, should exclude from its con- 
sideration the transportation facili- 
ties already furnished by such rail- 
roads. Rapid R. Co. v. Michigan Pub- 
lic Utilities Commn., 225 Mich. 425, 
196 NW 518. 

6 Norfolk Southern R. Co. v. 
Com., 141 Va. 179, 126 SH 82. 

7. Norfolk Southern R, Co. v. 
Com., Supra. 

8. Norfolk Southern R. Co. v. 
Com., supra, 

9. West Suburban Transp. Co. v. 


In making the weekly trip he may 


LOMTCAC 2s 

15. Ill—Egyptian Transp. System 
v. Louisville, etc., R.. Co., 321 Il: 
580, 152 NE 510; West Suburban 
Transp. Co. v. Chicago, ete., R. Co., 
309 Ill. 87, 140 NE 56. 

Oh.—Coney Island Motor Bus Corp. 
we Public Utilities Commn., 152 NE 

Pa.—Southern Pennsylvania Tract. 
Co. v. Powers, P.U.R.1917C 631 note; 
Southern Pennsylvania Tract. Co. v. 
Pavillard, P.U.R.1917C 631 note; 
Southern Pennsylvania Tract. Co. v. 
Hartel, P.U.R.1917C 627; Pottsville 
Union’ Tract.:-Cow.sv..'Public, Serv. 
Commn., 67 Pa. Super. 301. 

Va.—Norfolk Southern R. Co. v. 
Com., 141 Va. 179, 126 SE 82. 

Wash.—State v. Department of 
Public Works, 250 P 1088. 

[a] Mlustrations.—(1) Where the 
transportation facilities furnished by 
existing street railroad lines are so 
inadequate as to subject the public 
to inconvenience, a certificate of con- 
venience and necessity may properly 
be granted to a motor bus line if 
their operation will eliminate the in- 
convenience. West Suburban Transp. 
Co. we, ‘Chicago, ete; Re'Con 309) 1k 
87, 140 NE 56. (2) The public serv- 
ice commission is justified in al- 
lowing a certificate of public con- 
venience, for the operation of two 
large autobusses, although the al- 
lowance of the certificate is opposed 
by a street railway company, where 
the evidence shows that the automo- 
bile line is between the same termini 
as the street railway line; that the 
highway used by the autobus line is 
practically parallel with the street 
car line; that at rush time the street 
cars are overcrowded; that not suf- 
ficient seats are provided to accom- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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especially where the operation of the motor vehicle 
service will not seriously affect the other carrier’s 
finances ;1° and even though an existing carrier, such 
as a street railroad company, will suffer serious loss 
through the admission of competition, a certificate 
of public convenience may be granted for the opera- 
tion of motor vehicles, to furnish a better and more 
convenient form of transportation than that fur- 
nished by the existing carrier.17 But the commis- 
sion will be justified in refusing to grant a certifi- 
cate on an application, either for an original license 
or for an inerease of service, over a route which is 
adequately served by another common earrier,'® 
especially where the proposed additional service 
would seriously interfere with the service rendered 
by the other common earrier;'® or where it does not 
appear that the proposed service would be any im- 
provement over the existing mode of transportation 
already furnished;?° or where it appears that the 
additional service will seriously interfere with the 
revenue of the existing carrier, and will not as ade- 
quately serve the public as it is already being served 
by the existing carrier.*4_ In accordance with these 
rules a certificate should not be granted to an appli- 
eant to operate in a territory already adequately 
served by a: certificated motor transportation com- 
pany ;°? and it has been held that the granting of a 
certificate to one motor bus company is unreason- 
able, arbitrary, and confisecatory, where another 
motor bus company has been meeting and is able to 
meet all the requirements of the public service com- 
mission and there is not sufficient traffic over its 


modate the passengers who are com-]| prevent 


MOTOR VEHICLES 


such disastrous 


[42 C.J.] 689 


route to justify the operation of two motor bus 
lines.” 

Refusal to carry colored people as objection. The 
fact that an applicant for a certificate of public 
convenience and necessity for the operation of motor 
busses has stated that it would not carry colored 
people is immaterial, as an objection to the issuance 
of such a certificate, where at the time of the appli- 
cation it has made no provision to haul anyone, 
since the question does not become material until it 
refuses to carry such persons and complaint is 
made.?# 

[§ 124] (c) Opportunity to Provide Service. 
Under some regulations, even where an existing car- 
rier is not giving adequate service, an applicant de- 
siring to operate in the preémpted territory cannot 
obtain a certificate until the existing operator is 
given a prescribed period of time in which to pro- 
vide the service that the commission requires;7* 
and this rule applies in the case of an application 
by another carrier to change its route or extend its 
service, as well as in the case of an original appli- 
cation.”® 

[§ 125] g. Ability of Applicant To Furnish Re- 
quired Service. The ability of applicant to furnish 
the facilities required for rendering adequate service 
to the public which he proposes to serve is an im- 
portant element to be considered by the commission 
in determining whether or not to grant a certificate 
of public convenience and necessity, as applied for.?* 
An applicant is not entitled to such a certificate, if 
he is without the necessary equipment or the means 


results.” | where within a territory under the 


pelled to stand on both platforms for 
a long distance; and that the run- 
ning of the autobusses will not seri- 
ously affect the street railway com- 
pany. Pottsville Union Tract, Co. v. 
Public Serv. Commn., 67 Pa. Super. 


304. 

16. Pottsville Union Tract. Co. v. 
Public Serv. Commn., 67 Pa. Super. 
301. 

17. Allegheny Valley St. R. Co. v. 
Greco, (Pa.) P.U.R.1917A 723; Nor- 


folk Southern R. Co. v..Com., 141 Va. 
179, 126 SE 82. 

18. West Suburban Transp. Co. v. 
Chicago, ete., R. Co., 309 Ill. 87, 140 
NE 56; East End Tract. Co. v. Public 
Utilities Commn., (Oh.) 152 NE 20. 

[a] Between and within munici- 
palities.—Where public convenience 
and necessity do not require motor 
transportation over a route parallel- 
ing a traction line between munici- 
palities, a certificate of convenience 
and necessity should be denied, and 
the matter of adequacy of service 
within the municipalities be left to 
municipal regulation. Hast End 
Tract. Co. v. Public Utilities Commn., 
(Oh.) 152 NE 20. 

19. East End Tract. Co. v. Public 
Utilities Commn., supra; Pottsville 
Union Tract. Co. v. Public Service 
Commn., 67 Pa. Super. 301; Gilmer v. 
Public Utilities Commn., (Utah) 247 
P 284. 

[a] Increase of service.—(1) 
“When... it is made apparent to 
the commission that the increase of 
the number of vehicles or trips by a 
common carrier which is using the 
public streets and highways must 
necessarily result in seriously af- 
fecting the ability of another utility 
to render service, or perhaps destroy 
its ability to do so, where the serv- 
ice is rendered by the other public 
utility partly in the same territory 
and partly in territory extending 
beyond the territory served by the 
utility first entioned, the commis- 
sion Mndoibtdty may interfere to 


[42 C. J.—44] 


Gilmer v. Public Utilities Commn., 
(Utah) 247 P 284, 289. (2) Increase 
of service generally see supra § 68. 

20. Chicago, etc., R. Co. v. State, 
(Okl.) 252 P 849. 

21. Chicago, etc., R. Co. v. State, 
supra; Allegheny Valley St. R. Co. v. 
Greco, | (Pa.) PAUR1917A 723. 

22. Coney Island Motor Bus Corp. 
v. Public Utilities Commn., (Oh.) 152 
NE 25; Scioto Valley R., etc., Co. v. 
Public Utilities Commn., 115 Oh. St. 
358, 154 NE 320; State v. Department 
ae Public Works, (Wash.) 250 P 
1088, 

[a] Tllustration.—A certificate of 
publie convenience and necessity for 
the operation of a new company of 
through service between points 
served by other certificate holders in 
conjunction with each other, honor- 
ing through tickets, is properly de- 
nied where it is found that the terri- 
tory which the applicant proposes to 
serve is already served by other cer- 
tificate holders under the law; that 
no complaint has been filed with the 
department to the effect that the 
service being rendered by such cer- 
tificate holders is inadequate or in- 
sufficient for the public needs; and 
that no order has been made relative 
to rates, facilities, or service which 
the certificate holders have failed or 
refused to obey. State v. Depart- 
ment of Public Works, (Wash.) 250 


P 1088. 
23. Superior Motor Bus Co, v. 
320 Til. 


Community Motor Bus Co., 
175, 150 NE 668. 

24. Norfolk Southern R. Co, ) vi 
Com., 141 Va. 179, 126 SE 82. 

25. Coney Island Motor Bus Corp. 
v. Public Utilities Commn., (Oh.) 152 


NE 25; Central’ Ohio Transit Co. v. 
Public Utilities Commn., 115 Oh. St. 


383, 154 NE 323;°State v. Depart- 
ment of Public Works, (Wash.) 250 
P 1088. 

[a] Propriety of regulation.— 


“Whether under the statute, or in the 
absence of it, that regulation is best 


jurisdiction of the department one or 
more companies are operating, and 
some other service of the same gen- 
eral kind is needed and useful, the 
compagy or companies already op- 
erating should be first called on to 
render such additional service, for the 
sake of economy, as well as safety, in 
preventing as far as possible con- 
sistent with reasonable necessity the 
use of the highways by modern, com- 
modious, high-powered motor ve- 
hicles such as are now used by the 
transportation companies. In the 
present. case, in answer to questions 
by or on behalf of the department, 
each of the corporations now serving 
a section of the whole territory in- 
volved stated it would be willing to 
join any other company, or all of 
them, in furnishing continuous 
through service on a single vehicle if 
and when determined upon either by 
the department or by an appeal to 
the courts. While such offers may 
not be binding, they manifest ordi- 
nary good faith and judgment that 
must be taken into account by way 
of formal request on the part of the 
department, if occasion arises, and 
refusal by all the companies prior to 
the granting of a certificate to an- 


other.” State v. Department of Pub- 
ee (Wash.) 250 P= 1088, 
1 F 


26. Central Ohio Transit Co. v. 
Public: Utilities Commn., 115 Oh. St. 
383, 154 NE 323. 

[a] Illustration.—Where there are 
six certificate holders, each holding 
certificates for the operation of two 
cars between certain points, it is im- 
proper to grant to one of such cer- 
tificate holders the right to operate 
twelve cars without giving the other 
certificate holders a chance to im- 
prove their service, Central Ohio 
Transit © ‘Co, V2) EU LCH  pUaliunlies 
Commn., 115’ Oh. St. 383, 154 NE 323. 

27. New York Cent, R. Co. v: Pub- 
lic Utilities Commn., 115 Oh, St. 493, 
154 NE 797. 


690 [42 C.J.] 


of securing it.?8 t 

[§ 126] h. Proceedings?®—(1) To Procure Certifi- 
cate—(a) In General. In order to obtain a certifi- 
cate of public convenience and necessity for the 
maintenance of motor transportation service, there 
must be a strict compliance with the statute as to 
the procedure to be followed in procuring such cer- 
tificate,?° even though the statute is indefinite and 
its requirements are such that it is difficult to comply 
strictly therewith;?! and even though a substantial 
compliance would be sufficient, there is not such a 
compliance where there is a clear omission of some 
definite or specific procedural requirement.*? 

Parties. A person who will be adversely affected 
by a certificate of convenience and necessity issued 
to a motor transportation company has a right to be 
heard in protest of an application for such a certifi- 
eate.** But it has been held that a railroad com- 
pany having the right to a passenger and freight 
business, but no property rights in the roads of the 
territory, is not entitled to appear to contest the 
issuance of a permit to use a road for a bus line.*4 
The commissioners of highways are not necessary 
parties to a proceeding for a certificate for a bus 
line where they have no right to limit the character 
of travel on the roads.** 

[§ 127] (b) Notice. Every person or company 
whose interests will be affected by the granting of 
the certificate must be given a prescribed notice of 
the appleation therefor and an opportunity to be 
heard ;*° otherwise the certificate is void as against 
a person or company affected thereby.®’ There must 
be at least a substantial compliance with the statute 
as to the manner and period of such notice,?* and 
the hearing should not be held by the commission 
until the full period of notice has elapsed from the 
first publication of the notice,*® unless the parties 


28. Estabrook vy. Public Utilities 
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out notice to an electric urban and 
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affected are present at a hearing before the expira- 
tion of such period, and make no objection thereto.*° 

As to consent of local authorities. Under a stat- 
ute requiring that a certificate of public convenience 
and necessity for the operation of a bus line within 
the limits of a municipality shall not be granted 
until the owner has procured, after public notice 
and a hearing, the consent of the local authorities, 
the manner and extent of such notice are discre- 
tionary with the local authorities so long as they 
act in good faith.*t 

[§ 128] (c) Hearing. The commission has, in the 
absence of a contrary provision of the statutes, 
power to grant a certificate of public convenience 
and necessity only after a hearing on the applica- 
tion therefor,*? upon which hearing it is the duty 
of the commission to consider the application on its 
merits;** but where the public convenience and 
necessity are apparent and unquestioned, it may 
issue the certificate upon its own knowledge and 
information.*4 

Evidence. Where the right to the certificate is 
not clear and unquestioned, the commission may 
hear and consider evidence,*® and, in case of a con- 
flict, may determine the weight to be given to the 
evidence for and against the application,*® but it 


should draw its own conelusions and form its own 


opinion on the proof of the conditions in the terri- 
tory proposed to be served, rather than from the 
consensus of opinions of witnesses upon the ultimate 
fact as to the existence or nonexistence of the public 
necessity and convenience.*? To justify the issuing 
of a certificate, it must be made to appear by the 
preponderance of all the competent evidence pro- 
duced before the commission that not only should 
such certificate be granted as a matter of conveni- 
ence for public travel, but also that there is a neces- 


hearing, and ho application for con- 


Commn., 112 Oh. St. 417, 147 NE 761. 

[a] A receiver without equipment 
or the means of securing equipment 
is not entitled to a certificate of con- 
venience and necessity either upon 
affidavit or application. Estabrook 
v. Public Utilities Commn., 112 Oh. 
St. 417, 147 NE 761. 

29. For certificate as of right see 
supra § 115. 

30. Lake Shore Electric R. Co. v. 
Public Utilities Commn., 115 Oh. St. 
311, 154 NE 239. 

31. Lake Shore Electric R. Co. v. 
Public Utilities Commn., supra. 

Lake Shore Electric R. Co. v. 
Public Utilities Commn., supra. 

33. State v. Department of Pub- 
lic Works, 124 Wash. 234, 214 P 164. 

[a] TIllustration.—Where a carrier 
by water between two points would 
be adversely affected by the grant- 
ing of a certificate of convenience 
and necessity to an auto freight car- 
rier, the carrier by water is entitled 
to be heard on an application by the 
auto freight company for a certifi- 
cate of convenience and necessity. 
State v. Department of Public Works, 
124 Wash, 234, 214 P 164. 

34. Egyptian Transp. System v. 
Louisville, ete, R. Co., 321,11]. 580, 
152 NE 510. 

35. Egyptian Transp. System v. 
Louisville, ete., R. Co., supra. 


BodmeELUdSOn Ww Valley, pit. a CON. 
United Transp. Co., 127 Misc. 841, 217 
NYS 614; Cincinnati Tract. Co. v. 


Public Utilities Commn., 113 Oh. St. 
618, 150 NE 81. 

37... “Hudson .jValley- ,R. Co... Vv. 
United Transp. Co., 127 Misc. 841, 217 
NYS 614. 

[a] Illustration.—A certificate 
granted a motor bus company, with- 


interurban railroad whose tracks par- 
allel the bus route, and whose busi- 
ness would be seriously affected by 
the operation of busses, is void and 
subject to collateral attack. Hudson 
Valley R. Co. v. United Transp. Co., 
127 Misc. 841, 217 NYS 614. 

38. New York Cent. R. Co. v. Pub- 
lic Utilities Commn., 115 Oh. St. 493, 
154 NE 797; Lake Shore WHlectric R. 
Co. v. Public Utilities Commn., 115 
Oh. St. 311, 154 NE 2389. 

[a] Tllustration.—Where the stat- 
ute provides that notice of an appli- 
cation for operation of a motor trans- 
portation line shall be published in a 
newspaper of general circulation pub- 
lished at the county seat of each 
county in or threugh which the ap- 
plicant proposes to operate, or in one 
newspaper of general circulation 
throughout the. territory in or 
through which the applicant proposes 
to operate, if the applicant desires 
to operate throughout the state, the 
notice must be published in some 
newspaper published at the county 
seat of each of the counties of the 
state; it is not sufficient to publish 
it in several newspapers of general 
circulation in different counties of 
the state. Lake Shore Blectric R. 


Co. v. Public Utilities Commn., 115 
Oh. St. 311, 154 NE 239. 
39. Cincinnati Tract. Co. v. Pub- 


lic Utilities Commn., 118 Oh. St. 618, 
150 NE 81. 

40. Cincinnati Tract. Co. v. Public 
Utilities Commn., supra. 

{a] Illustration.—Where protests 
are filed against the granting of a 
certificate, and a hearing takes place 
upon such protests before the expira- 
tion of the notice period, and no ob- 


jection is made at the time of such! Oh. St. 604, 149 NE 865. 


tinuance, and no showing of inability 
to secure evidence, or other preju- 
dice, and no protestant appears sub- 
sequent to the hearing and within the 
notice period, the order of the com- 
mission will not be held to be un- 
reasonable or unlawful on _ that 
ground, Cincinnati Tract. Co. v. Pub- 
lic Utilities Commn., 113 Oh. St. 618, 
159 NE 81. 

41. 
fin, 285 N. Y. 174, 139 NE 2381. 

[a] “local authorities.”—A statu- 
tory provision that no certificate of 
public convenience and _ necessity 
shall be granted until the owner of 
the bus line shall have procured, 
after public notice and a hearing, the 
consent of the local authorities of 
such city, as defined by the railroad 
law, to such operation, means that 
the “local authorities” must be such 
as defined by the railroad law, and 
not that the public notice and a hear- 
ing shall be such as defined by the 
railroad law. New York, etc., R. Co. 
Sie tees 235, NiOY.G174; 139:°NE 

42. Lane v. Whitaker, 275 Fed. 
476; Hudson Valley R. Co. v. United 
Transp, Co., 127 Misc. 841, 217 NYS 
614. And see cases infra notes 43-53. 

43. State Public Utilities Commn. 
v. Bartonville Bus Line, 290 Ill. 574, 
125 NE 373. 

44, McLain v. Public Utilities 
Commn., 110 Oh. St. 1, 143 NE 381. 

45. McLain v. Public 
Commn., supra. : 

46. Gruber v. Com., 140 Va, 312, 
125 SE 427. 

47. Lykins v. Public Utilities 
Commn., 115 Oh. St. 376, 154 NE 249; 
Eager v. Public Utilities Commn., 113 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sity therefor;#® and if the application is so sup- 
ported by the evidence, it is the duty of the com- 
mission to grant the certificate.49 Where the appli- 
cation is for a certificate over a route served by an- 
other carrier, applicant must show that the existing 
carrier is not rendering adequate and convenient 
service,°° and that the operation of the motor vehicle 
service applied for will eliminate such inadequacy 
and inconvenience;*! and it is error for the com- 
mission to refuse to consider any evidence tending 
to prove such inadequacy,°? or to refuse to permit 
the other carrier to show that it is willing to furnish 
transportation facilities required for the territory.°* 
[§ 129] (d) Findings and Orders. The acts of the 
commission, in exercising its power and discretion,®* 
and in arriving at and making its findings and 
orders, must be reasonable and lawful, and not such 
as abuse its diseretion;®> its action must not be 
arbitrary,°® or of such a nature as will result in the 
confiscation of the property of another carrier.** 
In denying an application for a license or permit, 
the commission may expressly find that the public 
necessity and convenience does not require it;>° but 
in the absence of statutory authority therefor, the 
commission cannot arbitrarily deny a certificate be- 
cause a portion of the route over which the utility 
proposed to operate is a highway outside the corpo- 
rate limits of a city or village.°® So, also, in grant- 
ing a certificate, the commission should not give the 
recipient general and unlimited authority,®° and any 


48. State Public Utilities Commn. 
v. Bartonville Bus Line, 290 Ill. 574, 
125 NE 373; Lykins v. Public Utili- 


ties Commn., 115 Oh. St. 376, 154 NE| sonable, 
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sound policy to approve an order in 
the most general terms, which terms, 
on the face of the order, are unrea- 
and to justify such affirm- 


[42-C.J.] 691 
apparent evils which might result from an order 
should be safeguarded by exceptions and reserva- 
tions in the order itself,®t and not be left to the 
discretion of the commission in the determination 
of a special complaint.®? 

Accord with consent to operate. Where the con- 
sent of a particular department is necessary to the 
operation of a motor transportation line along a 
certain route, and such consent has been given, a 
certificate of convenience and necessity granted must 
accord with, and not be broader than, the consent so 
given,°? and therefore, where consent is given: 
merely to the operation of a bus line as a common 
carrier, the granting of a certificate of convenience 
and necessity for the transportation of persons and 
property is erroneous as to the authority to trans- 
port property,°* especially where there is no eyi- 
dence of a. necessity for additional freight trans- 
portation service.* 

[§ 130] (e) Review.°* The action and orders of 
the board or commission in respect of granting or 
refusing a certificate of convenience and necessity, 
which involve an abuse of discretion, are subject to 
review by the courts, upon a proceeding by a party 
aggrieved thereby,®” except as to mere administra- 
tive questions,°* the court having jurisdiction, on 
such review, depending upon the terms of the par- 
ticular statute.6° Where the facts involving an 
abuse of discretion appear on the record,’ the court 

will review the facts with a view of detoemininy 


nature. Rapid R. Co. 
Public Utilities Commn., 225 Mich. 
425, 196 NW 518. (2) Decisions of, 
public service commissions as sub- 


v. Michigan 


249. 

49. State Public Utilities Commn. 
v. Bartonville Bus Line, 290 Ill. 574, 
125 NE 373. 

50. Coney Island Motor Bus Corp. 
v. Public Utilities Commn., {Oh.) 152 
NE 25. 

51. 
Chicago, ete., R. Co., 309 Ill. 
NE 56. 

52. Coney Island Motor Bus Corp. 
Vv. auDie Utilities Commn., (Oh.) 152 
NE 25. 


West Suburban Transp, Co. v. 
87, 140 


Egyptian Transp. 
Louisville, ete., R. Co., 
152 NE 510. 

54. Discretion of commission gen- 
erally see supra § 116. 

55. Egyptéan Transp. System _ v. 
Louisville, etc., R. Co.,.321 Ill. 580, 
152 NE 510: West Suburban Transp. 
Co. v. Chicago, etc,, -R- Co., 309° Ill. 
87, 140 NE 56; State Public Utilities 
Commn. v. Bartonville Bus Line, 290 
Tll. 574, 125 NE 3738; Chicago Motor 
Bus Co. v. Chicago Stage Cosi2st ll 
320, 122 NE 477; New York ‘Cent. R. 
Co. v. Public Utilities Commn., 115 
‘Oh. St. 493, 154 NE 797; Gongaware 
v. Public Serv. Commn., 83 Pa. Super. 
269; Reynolds vy. Alexandria Motor 
Bus Line, 141 Va. 213, 126 SE 201. 

56. Lane v. Whitaker, 275 Fed. 
476; Superior Motor Bus Co. v. Com- 
munity Motor Bus Co., 320 Ill. 175, 
150 NE 668; West Suburban Transp. 
Colawe Chicago, éte., KR. Co., 309-111. She 
140 NE 56; Chicago Motor Bus Co. 
Chicago Stage Co., 287. Ill. 320, 125 


System v. 
S21 - ii) 580; 


NE 477; Interstate Transit Co. v. 
Derr, 71 Mont. 222, 228 P 624. 

57. Superior Motor Bus Co. v. 
Community Motor Bus Co., 320 Ill. 


175, 150 NE 668. 

58. Birmingham Interurban Taxi- 
cab Serv. Corp. v. McLendon, 210 Ala. 
525, 98 S 578. 

59. State Public Utilities Commn. 
v. Bartonville Bus Line, 290 Ill. 574, 
125 NE 373. 

60. New York Cent. R. Co. v, Pub- 
lic Utilities Commn., 115 -Oh. St. 
493, 154 NE 797. 

fa] “It would certainly not be 


ance on the theory that evils which 
will necessarily arise and grow out 
of the order can be corrected from 
time to time by the commission, in 
its discretion.” New York Cent. R. 
Co, v. Public Utilities Commn., 115 
Oh. St. 498, 154 NE 797, 798. 

61. Néw York Cent. R. Co. v. Pub- 
lic Utilities Commn., supra. 

62. New York Cent, R. Co. v. Pub- 
lic Utilities Commn., supra. 

63. Egyptian Transp. System v. 
Louisville, ete., R. Co., 321 Ill. 580, 
152 NE 510. 

64. Egyptian Transp, System v. 
Louisville, etc., R. Co., supra, 

65. Egyptian Transp. System v. 
Louisville, etc., R. Co., supra, 

66. Review of action of public 
service commission generally see su- 


pra § 58. 

67. U. S.—Lane vi Whitaker, 275 
Fed. 476. 

Cal.—Truck Owners, ete., Ine. v. 


San Diego County Super, Ct., 194 Cal. 
146,. 228. P19. 

Conn,—State v. Darazzo, 97 Conn. 
728, 118 A 81; Modeste v. Public Util- 
ities Commn., 97 Conn. 453, 117 A 494, 

Ill—Egyptian Transp. System v. 
Louisville, etc., R. Co., 321 Ill. 580, 
152 NE 510; West Suburban Transp. 
Co. v. Chicago, etce., R. Co., 309 Ill. 
87, 140 NE 56; State Public Utilities 
Commn. v. Bartonville Bus Line, 290 
Tll. 574, 125 NE 3738; Chicago Motor 
Bus Co, v. Chicago Stage Co., 287 Ill. 
320, 122 NE 477. 

Mich.—Rapid R. Co. v. Michigan 
Public Utilities Commn., 225 Mich. 
425, 196 NW 518. 

. Utah.—Gilmer y. Public Utilities 
Commn., 247 P 284. 

Wash.—State v. Thurston County 
Super. Ct., 138 Wash. 376, 244 P 734. 

{a] - Certiorarii—(1) An order of 
the public utilities commission grant- 
ing a permit to an automobile trans- 
portation company engaged in trans- 
porting passengers for hire is sub- 
ject to review by a writ of certiorari, 
since the commission is not a minis- 
terial body, but is an official board 
whose orders are of a quasi-judicial 


ject to review ee rea aan generally 
see Certiorari § 6 

Review of deseo of public serv- 
Fiche tempi ers generally see supra 

68. Modeste vy. Public Utilities 
Commn., 97 Conn. 453, 117 A 494, 

[a] MNllustration. — Notwithstand- 
ing a'statute provides for appeals to 
the court by persons aggrieved by an 
act or order of the public utilities 
commission, no appeal lies from a 
finding of a public service commis- 
sion as to which of several appli- 
cants should receive a certificate to 
operate a jitney over a specified route, 
since this is a purely administrative 
question from whose determination no 
appeal lies. Modeste v. Publie Utili- 
ties Commn., 97 Conn. 453, 117 A 494. 

69. Modeste v. Public Utilities 
Commn., supra (superior court). 
And see cases infra this note. 

[a] In California, under Pub. Util- 
ities Act § 67, the superior court has 
no jurisdiction, where the railroad 
commission has acted, to review, re- 
vise, correct, or annul any order or 
decision of the commission, the ju- 
risdiction in such matters being ex- 
clusively in the supreme court. Truck 
Owners, etc., Inc. v. San Diego Coun- 
ty Super. Ct., 194 Cal. 146, 228 P 19. 

[b] In Washington the supreme 
court refused to issue a writ of pro- 
hibition preventing the superior 
court from proceeding with a rehear- 
ing of review proceedings with re- 
spect to an order of the state de- 
partment of public works, granting 
one application and denying another 
application to amend ceritficates of 
convenience and necessity, holding 
that any erroneous ruling or decision 
made by the superior court in the 
consolidated review proceedings 
might be corrected and the rights of 
all parties fully protected on appeal 
to the supreme court. State v. Thur- 
ston County Super. Ct., 138 Wash. 
376, 244 P 734. 

70. Royal Green Coach Co. v. Pub- 
lic Utilities Commn., 110 Oh. St. 41, 
143 NE 547. 


° 
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whether the commission has acted unreasonably and 
unlawfully,’? and may reverse and direct the com- 
mission to carry out its mandate if the result 1s 
different from that reached by the commission,’* 
as where it is found that the findings or orders of 
the commission are without substantial foundation 
in the evidence and are unreasonable or arbitrary.”° 
But the reviewing court cannot substitute its judg- 
ment for that of the commission and disturb its 
finding, where there is any substantial basis in evi- 
dence for such finding,’* or where the ruling of the 
commission is not capricious or arbitrary, but is 
reasonable and lawful.7® Under some statutes the 
orders of the commission in such cases are prima 
facie evidence of the reasonableness and correctness 
thereof,’® and the burden of establishing the con- 
trary rests on the one attacking them.” 

Appeal authorizing review on merits. Under a 
provision that, where no appeal is taken from the 
decision of the commission, the parties affected shall 
be deemed to have waived the right of review on 
the merits, an appeal from an order directing the 
issuance of a certificate upon applicant’s complying 
with certain conditions authorizes a review on the 
merits notwithstanding no appeal is taken from a 
further order finding that applicant has complied 
with the conditions of the previous order and grant- 
ing a certificate."® 

Appeal or rehearing. The remedy for review of 
an erroneous final order of the public service com- 


71. Modeste v. Public Utilities 
Commn., 97 Conn. 453, 117 A 494; 
Central Ohio Transit Co. v. Public 
Utilities Commn., 115 Oh. St. 383, 154 
NE 323; Cincinnati Tract. Co. v. Pub- 


that it 
conformity with 


MOTOR VEHICLES 


evidence the conclusion ought not to 
be disturbed by judicial interference 
unless it is made clearly to appear 
is unreasonable and not in 
law.” 


a. 
[§§ 130-131 


mission granting or denying a permit to operate as 


motor vehicle carrier is by appeal within the time 
preseribed by statute, and not, unless the statute so 
provides, by a reopening or rehearing of. the case 
before the commission.’? 

[§ 131] (2) For Violation of Provisions Relative 
to Certificate—(a) In General. Under some statutes 
the publie service commission may hear and deter- 
mine complaints for the violation of provisions rela- 
tive to procuring a certificate of public convenience 
and necessity,®° such as for operating without such 
a certificate..t Such complaints may be heard not- 
withstanding the company complained against is not 
required to obtain such a certificate for a portion of 
its route.62 Where such a hearing is had on a com- 
plaint containing sufficient allegations, which are 
admitted by defendant, the commission may rule 
without further inquiry.®* 

Pleading. A complaint before the public service 
commission against an operator for operating public 
service motor vehicles, as a common carrier, without 
a certificate of public convenience and necessity, 
need not be drawn with technical accuracy;%* it is 
sufficient if the facts are stated in the common lan- 
guage of the people in such a manner as clearly to 
disclose to respondent the grounds upon which the 
jurisdiction of the commission is invoked.®® If the 
facts stated in the complaint do not inform respond- 
ent that he is charged with being a common carrier, 
he should so state in his answer;8* and if he dis- 
MeL ESPE generally see supra §§ 108— 

81. Motor Transit Co. v. State R. 


Commn., 189 Cal. 573, 209 P 586; 


Collins v.| Damiani v. Public Serv. Commn., 73 


lic Utilities Commn., 112 Oh, St, 699, 
148 NE 921; Gongaware v. Public 
Serv. Commn., 83 Pa. Super. 269; 
State v. Department of Public Works, 
129 Wash, 5, 223 P 1048. 

[a] Particular question review- 
able.—(1) Where a public service 
commission grants a certificate to an 
applicant to operate a jitney over a 
specified route, whether the commis- 
sion has authority to select one per- 
son, and by granting it alone a cer- 
tificate to create what is in effect a 
monopoly, is properly reviewable on 
appeal. Modeste v. Public Utilities 
Commn., 97 Conn. 453, 117 A 494. 
(2) Where the commission refuses to 
hold a hearing, or to give notice of 
a hearing, or otherwise acts contrary 
to the provisions of the statute, such 
action is subject to correction on ap- 


peal. State v. Darazzo, 97 Conn. 728, 
118 A 81. 

72. Lane v. Whitaker, 275 Fed. 
476. \ 

73. Lykins v. FPublic Utilities 


Commn., 115 Oh. St. 376, 154 NE 249; 
Gruber v. Com., 140 Va. 312, 125 SE 
427: State v. Department of Public 
Works, 129 Wash. 5, 223 P 1048; State 
v. Department of Public Works, 124 
Wash. 234, 214 P 164. 

74. Il.—Egyptian Transp. System 
v; Louisville, ete., R. Co., 321 Ill. 580, 
152 NE 510. 


Oh.—Lykins v. Public Utilities 
Commn:, 115 Oh. St. 376, 154 "NE 
249. 


Pa.—Collins v. Public Serv. Commn., 
84 Pa. Super. 58, 63. 

Va.—Norfolk Southern R. Co. v. 
Com., 141 Va. 179, 126 SE 82; Gruber 
v. Com., 140 Va. 312, 125 SE 427. 

Wash.—State v. Department of 
Public Works, 129 Wash. 5, 223 P 
1048; State v. Department of Public 
Works, 124 Wash, 234, 214 P 164. 

“It is a question which must be 
left in a large degree to the sound 
judgment of the commission and 
when that judgment has been exer- 
cised upon competent and relevant 


Public Serv. Commn., supra. 

[a] A finding on conflicting evi- 
dence by the commission as_ to 
whether an applicant for a _ certifi- 
cate of public convenience and neces- 
sity for the operation of a bus line 
was operating in good faith on a 
particular date cannot be disturbed. 
vee ae v. Com., 140 Va. 305, 125 SE 

75. Howard v. Public Serv. 
Commn., 77 Pa. Super. 188; Spontak 
v. Public Serv. Commn., 73 Pa. Super. 
219; Damiani v. Public Serv. Commn., 
73 Pa.’ Super. 37; Gilmer v. Public 
Utilities Commn., (Utah) 247 P 284; 
Reynolds v. Alexandria Motor Bus 
Line, 141 Va. 2138, 126 SE 201. See 
Scheibel v. Hogan, 113 Oh. St. 83, 148 
NE 581 (where the court said that 
neither the city authorities nor- the 
street railroad company having pros- 
ecuted error from the order of the 
commission, the court, on finding 
nothing unreasonable or unlawful in 
the order of the commission so far as 
it affected the bus owners, could do 
no less than affirm the order), 

[a] Order affirmed.—An order 
granting a certificate to operate a 
motor bus on call and demand will be 
affirmed, where no question of law 
is presented, and the record shows 
that there is no foundation upon 
which a conclusion could be based 
that the order is unreasonable. 
gaware v. Public Serv. Commn., 83 
Pa. Super. 269. 

76, Chicago, ‘ete:;, Ri Cov vy. State, 
(Okl.) 251 P 1044; Norfolk Southern 
es Co, v. Com., 141 Va. 179, 126 SH 

77. Collins v. Public 
Commn., 84 Pa. Super. 58. 

78. West Suburban Transp. Co. v. 
Chicago, ete:, R.' Co.,) 309" Till) 87) 140 
NE 56. 

79. Reynolds v. Alexandria Motor 
Bus Line, 141 Va. 213, 126 SE 201. 

80. Coast Truck Line v. State R. 
Commn., 191 Cal, 257, 215 P 898. 

Certificates of convenience and ne- 


Sery. 


Gon- 


Pa. Super, 37. 

[a] Thus, under’ constitutional 
provisions giving the railroad com- 
mission power to hear and determine 
complaints against railroad and other 
transportation companies and to ex- 
ercise such power and jurisdiction to 
Supervise and regulate public utili- 
ties as shall be conferred upon it 
by the legislature, and statutory pro- 
visions vesting in the commission the 
power and authority to supervise and 
regulate every transportation com- 
pany in the state, and to hear and 
determine complaints, the commis- 
sion has power to hear and deter- 
mine a complaint that an auto stage 
company is carrying on a business 
for which it has no certificate of pub- 
lic convenience and necessity. Mo- 
tor Transit Co, v. State R. Commn., 
189 Cal:,573,,209 P 586: 

82. Motor Transit Co. v. State R. 
Commn., supra. 

[a] Illustration.—The commission 
may hear and dispose of complaints 
against companies securing their 
operative rights prior to the enact- 
ment of the statute, notwithstanding 
the provision excepting from the re- 
quirement that a certificate of public 
necessity and convenience be obtained 
by those transportation companies ac- 
tually operating at the time the act 
became effective. Motor Transit Co. 
Vi )otate “sR:  Commn,, 189. Calin bias 
209 P 586. 

83. Coast Truck Line v. State R. 
Commn., 191,Cal. 257, 215 P 898. 


84. Damiani v. Public Serv. 
Commn., 73 Pa. Super. 37. : 

85. Damiani v. Public Serv. 
Commn., supra, 

[a A complaint is _ sufficient 


which informs respondent that he is 
charged with operating “auto busses 
or taxicabs’ between designated 
points, without a certificate authoriz- 
ing him to do so. Damiani v. Public 
Serv. Commn., 73 Pa. Super. 37, 
86. Damiani v. Public 


Serv. 
Commn., supra, 


a aR a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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closes ‘by his answer that he is charged in the com- 
plaint with being a common earrier of passengers, 
and he specifically denies that he is such a common 
carrier, he thus clearly defines the issue, and he 
cannot afterward take advantage of any defect in 
the complaint which does not go to the merits and 
which does not mislead. him.*? 

Prosecution.*® Under a statute making it a mis- 
demeanor to operate motor vehicles for hire over the 
public highways without a permit from the public 
utilities commission,®® a prosecution therefor need 
not be instituted by the commission after determin- 
ing the fact that accused is operating in violation of 
the law, but the law may be invoked by any per- 
son.°° 

[§ 132] (b) Order To Cease Operation. Where 
it is found that a motor transportation company is 
unlawfully operating without a certificate of public 
convenience and necessity as required by statute,°+ 
the public service commission may order it to cease 
its operation.°? Thus the commission may order a 
preéxisting company to cease from operating as a 
transportation company without a certificate, be- 
tween certain points, as to which it had acquired no 
rights prior to the enactment of the statute.°* If 
the order so given is obeyed, no further legal steps 
are necessary.°* But if the order is disregarded, 
process may be issued by a court to earry out and 
make effective the order of the commission,” or 
court proceedings may be instituted by the commis- 
sion to enjoin operation without such a certificate. 
In such a proceeding for an injunction, the commis- 
sion is not required, in order to make out a prima 
facie case, to introduce testimony to show that the 
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roads in question have been created or established 
public highways, nor to do more than to show their 
general use by the public for travel;9? and where in 
such proceeding defendant by his answer claims the 
right to sueh highways by virtue of the issuance to 
another of a certificate of convenience and necessity, 
he in effect admits the roads to be legal highways 
and is estopped from claiming them to be other- 
wise. 

Validity of order. Where the statute authorizes 
the commission to make whatever order may be 
necessary in the exercise of its jurisdiction, but does 
not authorize it to enforce such order itself, an 
order requiring a company to cease operation with- 
out a certificate of convenience and necessity is not 
an unauthorized exercise of injunctive powers,°® 
since such order, if disobeyed, is not enforceable by 
the commission itself, but serves as a basis upon 
which the commission may institute court proceed- 
ings for its enforcement.t Such an order, however, 
holding certain owners to be common earriers and 
commanding them to desist from operation until 
certificate of publie convenience is obtained will be 
reversed where there is no evidence to show that 
such owner has operated as a common carrier or in 
violation of the public service company law.? 

[§ 133] 4. Particular Persons or Vehicles Affected 
by Special License and Certificate Regulations*—a. 
In General. The requirements of a special license or 
permit and license tax in respect of public service 
motor vehicles,* and of a certificate of public con- 
venience and necessity,> apply only to persons who 
operate motor vehicles on a commercial basis, as 
publie or quasi-public carriers.6 Thus, under some 


87. Damiani Vv. Public Serv. 
Commn., supra. 
88. Offenses and prosecutions for 


violations of motor vehicle laws gen- 
erally see infra XIX. 

89. See Peo. v. Carr, 231 Mich. 
246, 203 NW 948 (construing Pub. 
Acts Pde No. 209). 

231 Mich. 246, 


90. everCarrt, 
2:03 NW “948 

91. Necessity of such certificate 
See supra §§ 108, 113. 

Revocation of license or certificate 
see infra § 182. 

92. Coast Truck Line v. State R. 
Gomnins? 191 2Caly'257,. (215 P = 898 
Motor Transit Co. v. State R. Commn.. 
189 Cal. 578, 209 P 586; Adams v. 
Public Serv. Commn., 17 Pa, Super. 
381; Howard y. Public Serv. Commn., 
77 Pa. Super. 188; Spontak v. Public 
Serv. Commn., 73 Pa. Super. 219. 

Injunction ‘to. enforce regulations 
generally see infra §§ 142, 1438. 

93. Motor Transit Co. v. State R. 
Commn., 189 Cal. 573, 209 P 586. 

{a] Agreement as admission.— 
An agreement by an autobus com- 
pany not to apply to the railroad 
commission for permission to handle 
local traffic between certain points 
on its through line is an admission 
that no such local service had been 
held out by it prior to the date speci- 


fied in the statute. Motor Transit 
Co. v. State R. Commn., 189 Cal. 573, 
209 P 586. 

94. Motor Transit Co. v. State R. 
Commn., supra. 

95. Motor Transit Co. v. State R. 
Commn., supra, 

96. Motor Transit Co. v. State R. 
Commn., supra; Danville, ete., R. Co. 
Ven, Li Clark ruck Co., "23 1e Ti, VAG 
339; ~Public _ Utilities Commn. Vv. 
Jones, 54 Utah 111,179 P 745.7 

97. Public Utilities Commn. vy. 
Jones, supra. 

98. Public Utilities Commn. v. 


Jones, supra, 

99. Motor Transit Co. v. State R. 
Commn., 189 Cal. 573, 209 P 586. 

1. Motor Transit Co. v, State R. 


Commn., supra; Danville, etc., R. Co. 
z; re L. Clark ‘Truck Co, 23 PLL As 
3) 

2. Toth v. Public Serv. Commn., 
73 Pa. Super. 217; Ramsey v,. Public 
Serv. Commn., 73 Pa. Super. 215; 
Smith v. Public Serv. Commn., 73 
Pa, Super. 209. 

38. By public service motor vehi- 
cle regulations generally see supra 
§§ 60, 61. 

Rights of existing carriers see 
supra §§ 112-115. 

4 See supra §§ 104-107. 

5. See supra §§ 108-132, 


6. Colo.—Davis v. Peo., 79 Colo. 
642, 247 P 801. 
Ida.—Smallwood v. Jeter, 42 Ida. 


169, 244 P 149. 

Ill.— Jacksonville R. Co. v. O’Don- 
nell} PP. UAR. 19T5C 8537 

Md.—West v. Western Maryland 
Dairy, 1385 A 186; Goldsworthy v. 
Public Serv. Commn., 141 Md. 674, 119 
A 693; Towers v, Wildason, 135 Md. 
677, 109 A 471. 

Mont.—State v. Johnson, 75 Mont. 
240, 243 P 1073. 

N. H.—Haselton v. Interstate Stage 
Lines, Inc., 133 A 451. 

N. ’Y.—Brooklyn City aR ACoss wv 
Whalen, 111 Misc. 348, 181 NYS 208 
[aff 191 App. Div. 737, 182 NYS 283 
(aff 229) N. Y. 570, 128 NE 215) 1; 
Public Serv. Commn. vy. Mt. Vernon 
Taxicab Co., 101 Misc. 497, 168 NYS 
83. 

N. C.—State v. Andrews, 191 N. C. 
545, 132 SE 568; Southeastern Ex- 
press Co. v. Charlotte, 186 N. C. 668, 
120 SE 475. 

Wash.—State v. Bee Hive Auto 
Serv. Co.,,.187 Wash. 372, 242 P 384; 
State v. Ferry Line Auto Bus Co., 93 
Wash. 614, 161 P 467. 

W. Va.—State v. Vaughan, 97.W. 
Va. 563, 125 SE 583. 

{a] Motor bus lines, maintained 
and operated by private individuals 
or corporations on city streets, are 
within a statute requiring that a 
certificate of public convenience and 
necessity be obtained and other re- 


quirements complied with as a condi- 
tion to operation. Brooklyn City R. 
Co. v. Whalen, 111 Misc. 348, 181 NYS 
208 [aff 191 App. Div. 737, 182 NYS 
283 (aff 229 N. Y. 570, 128 NE 215)j]. 

b] An express company making 
an additional charge for delivery 
from its depot to a consignee’s place 
of business is subject to a statute 
empowering a city to charge a li- 
cense fee for any motor vehicle used 
in transporting persons or property 
for hire, and permits the city to im- 
pose a tax on the company’s motor 
trucks, even though the company is 
taxed in addition by the city under 
a statute which permits it to levy 
and collect from such express com- 
pany, for the privilege of doing busi- 
ness, a privilege or license tax, and 
such vehicle tax is reasonable and 
constitutional. Southeastern Express 
Co. v. Charlotte, 186 N. C. 668, 120 
SE 475. 

[ec] A dairy company which pur- 
chases milk f. o. b. the company’s 
plant, and operates motor trucks 
which collect the milk from the pro- 
ducers and deducts the cost of trans- 
portation from the purchase price, is 
a common carrier’and required to 
obtain a special permit and license 
as such. West v. Western Maryland 
Dairy, (Md.) 135 A 136. 

[ad] Hauling for large percentage 
of shippers. — A _ person , hauling 
freight by motor truck for over 
ninety per cent of the shippers in 
his territory, maintaining a storage 
and transfer station, insuring goods 
transported, and charging regular 
rates, based on weights and mileage, 
is a common carrier within such 
regulations notwithstanding all such 
shippers are members. of a ‘‘Mer- 
chants and Manufacturing Associa- 
tion’? organized by him as a mere 
scheme to evade the law, since the 
proportion ‘of persons served is so 
large as to be “public.” Davis v. 
Peo., 79 Colo. 642, 247 P 801. 

[e] An undertaker who maintains 
an automobile which he uses to ride 
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regulations a certificate of public convenience and 
necessity is required as to a motor vehicle trans- 
portation company that operates regularly between 
fixed termini and over a regular route,’ and which 
holds itself out to the public as ready and willing to 
transport for all who may desire to use its facili- 
ties;* and the word ‘‘fixed’’ as used in such a 
regulation denotes predetermination, establishment, 
and a degree of constaney and invariability.° Such 
a requirement applies to all persons who transport 
persons or property for compensation over any 
highway between fixed termini or over a regular 
route, and does not apply exclusively to ‘‘common 
carriers’’ as such term is technically defined ;'° nor 
does it apply to vehicles which are not regularly 
operated between fixed termini or over regular 
routes.‘ Where an owner employs his motor vehi- 
cles partly in the prosecution of his own business 
and partly in hauling for the public for hire, to the 
extent of making a partial dedication of such 
vehicles to the publie service, to the extent of such 
public use he is a ‘‘common earrier,’’ and subject to 
such license or permit regulations.’ 

A business of leasing or hiring driverless auto- 
mobiles to the general public, for temporary use 
over the streets of a city, is a business of a public 
nature which contemplates and makes use of the 
streets of the city and affects the public welfare so 
as to be subject to a license and a reasonable regula- 
tion by the city,!* and is not a private use by an 
individual of his property over which the police 
power of the city cannot be exercised.'4 

Ferry transfer system. A company which con- 
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tracts with a municipal corporation to maintain and 
operate an auto service to and from the terminal of 


_a ferry operated by the municipality, for the pur- 


pose of furnishing a transfer service for passengers 
going to and from the ferry, and which must ‘carry 
all persons up to the limit of its capacity who 
present themselves for carriage to or from the ferry 
landing, is a common carrier of passengers so as 
to require the obtaining. of a permit before engaging 
in business,!® and it is not relieved from such re- 
quirement by reason of the fact that its service is 
conducted as an integral part of a ferry system 
operated by the municipality, since the municipality 
like every other corporation or person must act 
within the law.'® 

[§ 134] b. Public Hack or Taxicab.17 Under some 
regulations a motor vehicle having a taximeter 
affixed and using the streets for carrying passengers 
for hire must ‘be specially licensed, as a_publie 
hack,'* regardless of whether the solicitation of 
patronage is upon the streets or elsewhere.1® But 
such a license is not required of a motor vehicle 
which has no taximeter affixed,?° unless it solicits 
public patronage or passengers upon the streets.”+ 
In accordance with these rules it has been held that 
such a license is not required of an operator of a 
motor vehicle without a taximeter, who solicits 
patronage within the limits of a railway station ;?? 
or who earries a passenger for hire from a hotel, 
without having solicited the patronage of his fare 
on the street or elsewhere;*° or who responds to a 
call at a private garage and carries a passenger for 
hire.** 


in himself in going to and returning |riers §§ 9, 1033. 20. Peo. v. Cuneen, 94 Misc. 509, 
from residences and cemeteries while 8. Jacksonville R. Co. v. O’Don-|159 NYS 967; Haverty’s Taxicabs, 
conducting funerals, which automo-| nell, (Ill.) P. U. R. 1915C 853. Ine. v. Mitchel, 159 NYS 965. 

bile he does not use for hire gen- [a] Dlustration—An owner of [a]. Not public hack or taxicab.— 


erally, but does use for hire in carry-| motor busses 


who 


advertises in| Under an ordinance relating to the 


ing the families of deceased persons 
and their friends from residences to 
cemeteries and return while conduct- 
ing funerals whenever opportunity 
offers for such use, is as to such use 
subject to the payment of an occu- 
pation license tax under an ordinance 
providing that: ‘‘Hvery person, firm 
or corporation who shall by means 
of any vehicle carry any person or 
persons to or from any point within 
the corporate limits of the city... 
for hire shall pay a license fee. . 
for every vehicle so used.’ Spokane 
bs Knight, 101 Wash. 656, 657, 172 P 
823. 

7. Greeley Transp. Co. v. Peo., 79 
Colo. 307, 245 P 720; State v. Boyd 
Transfer, etc., Co., 168 Minn. 190, 209 
NW 872; Allegheny Valley St. R. Co. 
viiGreco;) (PaniPrU “Rms iM As 728; 
Howard v. Public Serv. Commn., 77 
Pa. Super. 188; Carlsen vy. Cooney, 
123 Wash, 441, 212 P 575; State v. 
Price, 122 Wash. 421, 210 P 787. 

[a] Tllustration.—Where an owner 
operates automobiles which he keeps 
standing in the public street near 
the station of an interurban street 
railway, and which are ready to meet 
practically every street railway car 
upon its, arrival, and are held out as 
ready to carry for hire to a given 
place all passengers who might ap- 
ply for transportation, even when 
some person has previously arranged 
to have the motor car meet him, such 
person does not acquire the right to 
the exclusive use of the car, but the 
owner receives all other passengers 
who arrive at the same time and de- 
sire to be carried; and such facts 
show the owner is a common carrier 
of passengers, within such require- 
ment. Damiani v. Public Serv. 
Commn., 73 Pa. Super, 37. 

“Common carrier’ defined see Car- 


newspapers. or through printed cir- 
culars and holds himself out: to the 
public as a common carrier for hire, 
to transport all persons desiring to 
ride along the routes taken by his 
motor busses, is a common carrier 
of persons and consequently a public 
utility and must secure a certificate 
of public convenience and necessity 
in order to conduct such business. 
Jacksonville R. Co. v. O’Donnell, (I11.) 
Pith RY LILES 853. 

9. State v. Boyd Transfer, 
Co., 168 Minn. 190, 209 NW 872. 
“Fixed” defined see 26 C. J. p 647. 

10. State v. Price, 122 Wash. 421, 
ALOR MS. 


ete., 


11. Newcomb v. Yellow Cab Co., 
CL) W Bove Re LIL6B O88 Stateivi 
Boyd Transfer, etc., Co., 168 Minn. 


190, 209 NW 872; Carlsen v. Cooney, 
123 Wash. 441, 212 P 5765. 

Persons or vehicles not subject to 
regulations generally see infra §§ 
137-140. 

12. Craig Vv. Public Utilities 
Commn., 115 Oh. St. 512, 154 NE 795. 

13. San Antonio v. Besteiro, (Tex, 
Civ. A.) 209 SW 472. 

14. San Antonio v. Besteiro, supra. 

15. State v. Ferry Line Auto Bus 
Co., 98 Wash. 614, 161 P 467. 

16. State v. Ferry Line Auto Bus 
Co., supra. 

17. License of hack drivers gener- 
ally see Licenses § 82, 

18. Peo. v. Cuneen, 94 Mise. 509, 
159 NYS 967; Mason-Seaman Transp. 
Co. v, Mitchell, 89 Misc. 230, 1583 NYS 
461 [aff 168 App. Div. 915 mem, 152 
NYS 1127 mem]; Haverty’s Taxicabs, 
Inc. v. Mitchel, 159 NYS 965. 

19. Peo. v. Cuneen, 94 Misc. 509, 

159 NYS 967; Mason-Seaman Transp. 
Go, Vv. Mitchell, 89 Misc. 280, 158 
NYS 461 [aff 168 App. Div. 915 mem, 
152 NYS 1127 mem]. 


licensing of public hacks and taxi- 
cabs, defining a “public hack” as a 
vehicle plying for hire, for which 
public patronage is solicited upon the 
streets, and a ‘“‘taxicab” as a coach 
driven by mechanical power on which 
a taximeter is affixed, and providing 
that any vehicle with a taximeter 
affixed using the streets for carrying 
passengers for hire shall be deemed 
a public hack and must be licensed, 
a vehicle driven by mechanical 
power, having no taximeter, for 
which patronage is not solicited on 
the streets, is neither a taxicab nor 
a public hack. Peo. y. Cuneen, 94 
Misc. 509, 159 NYS 967. 

21. Peo. v. Cuneen, supra. 

22. Peo. v. Cuneen, supra. 

[a] In District of Columbia, 
however, where a company owning 
and operating a railroad station 
grants to an automobile cab com- 
pany the exclusive use of a space 
in its building and on its grounds for 
the purpose of subserving the in- 
terest of arriving and departing pas- 
sengers, and the cab company not.’ 
only serves passengers from such 
place, but also other passengers de- 
siring cab service, the use of such 
place makes it a public stand within 
the meaning of the statute imposing 
a license tax upon every vehicle kept 
in the public streets and subject to 
the call of the public generally. Dis- 
Hoa of Columbia v. Fickling, 33 App. 


23. Peo. vy. Cuneen, 94 Misc. 509, 
159 NYS 967 
24. ‘See cases infra this note, 


[a] In New York City (1) prior 
to the amendment of Jan. 2, 1915 of 
the Public Hack Ordinance, motor 
vehicles operated from a_ private 
garage were expressly excepted from. 
the operation of the ordinance, and. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 134-136] 


As to certificate of convenience and necessity.?° 
Under some regulations, the requirement of a permit 
or certificate of public convenience and necessity 
from the public service commission applies to a taxi- 
cab owner or operator, as a common carrier, where 
he keeps his car standing upon the public street and 
solicits passengers at a uniform charge, and during 
the time that he is operating his ear carries all 
passengers who apply, up to the limit of the ca- 
pacity ;°° and the fact that he does not operate his 
car constantly does not take him out of such class 
of common earriers.?’_ Under other regulations, such 
a requirement does not apply to a taxicab company 
which does not operate its cabs over regular routes 
under a regular schedule as to time, or between 
certain definite points,?® even though such service 
is rendered over a route served by a motor bus com- 
pany, under such a certificate.2® But where such 
taxicabs render a general motor bus service in com- 
petition with a motor bus line, such a permit or 
certificate must be obtained.*° 

[§ 135] ¢. Operation within or without Munici- 
pality.*1 
sonable and valid which require a state license and 
exact a license fee from those operators only who 
use the public highways outside of incorporated 
cities in the conduct of their motor vehicle trans- 
portation business,®? and which exempt those opera- 
tors whose business is in operating exclusively 
within such ecities,?* or which exempt vehicles in 
cities or towns and within a certain distance there- 
of ;°* and which, as to vehicles operating both within 


MOTOR VEHICLES 


Statutory regulations have been held rea-- 


[42 C.5.] 695 


and without incorporated cities, give a credit on 
the state license tax for whatever amount they are 
required to pay as county and municipal licenses and 
taxes.°° Under such a regulation vehicles operating 
both within and without a city are exempt from the 
state license tax only to the extent that county and 
municipal license taxes are paid by them.%° In ac- 
cordance with these rules a regulation is unreason- 
able and invalid which exempts from the state li- 
cense tax sight-seeing motor vehicles, which operate 
both within and without municipal limits.?7 It has 
been held that picking up passengers within a 
municipality, who hold return tickets to points out- 
side thereof, is a plying for hire within the munici- 
pality so as to require a license therefor;** but that 
this does not apply to a person who has hired a 
motor bus for a special trip, and picks up passen- 
gers whom he had previously booked for the trip.*® 

[§ 136] d. Vehicles in Interstate Operation.*° 
Regulations requiring a certificate of public con- 
venience and necessity,*4 and a special license or 
permit,*? as a condition precedent to operating 
motor vehicles on the public highways for the trans- 
portation of passengers or freight for hire, refer to 
such business as is usually conducted by. street rail- 
ways in intra-state traffic only,** and do not apply 
to operators of motor vehicles which are engaged 
solely and exclusively in interstate commerce,*# and 
so far as such regulations directly interfere with or 
burden interstate commerce, they are invalid and 
cannot be sustained,*® regardless of the purposes for 


even taxicabs having meters attached, 
if so operated, were exempted. Peo. 
v. Cuneen, 94 Misc. 509, 159 NYS 967; 
Haverty’s Taxicabs, Ine. v. Mitchel, 
159 NYS 965. (2) But since that 
amendment, which repealed the part 
of the ordinance excepting such ve- 
hicles, the public hack ordinance does 
not extend to taxicabs which have no 
taximeters affixed, and which do not 
solicit patronage on the streets, but 
which are engaged at private garages, 
where they are sought by customers 
who desire to make a personal selec- 
tion by seeking the services of those 
maintaining private garages. Peo. v. 
Cuneen, supra. 

25. Certificate of convenience and 
necessity generally see supra §§ 108-— 
132 


26. Adams v. Public Serv. Commn., 
77 Pa. Super. 381; Spontak v. Public 
Serv. Commn:, 73 Pa. Super: 219; 
Piercely v. Public Serv. Commn., 73 
Pa. Super, 212. 


27. Spontak Vv. Publie Serv. 
Commn., 73 Pa. Super. 219; Piercely 
v. Public Serv. Commn., 73 Pa. Super. 
212. 

28. Peo. v. Carr, 231 Mich. 246, 203 
NW 948. 


{a] A taxicab operator has the 
right to solicit business to carry per- 
sons from one town to another, and 
to go to another town to carry per- 
sons to the town in which he oper- 
ates, without procuring a permit from 


the public utilities commission under ! 


a statute making it unlawful to en- 
gage in the business of transporting 
persons or property by motor vehi- 
eles for hire over the public high- 
ways, over fixed routes or between 
fixed termini, without such permit. 
Peo. v. Carr, 231 Mich. 246, 203 NW 


948. 
29. Peo. v. Carr, supra, 
30. Peo. v. Carr, supra. 
[a] Rule applied.—(1) Where a 


person operates a taxicab as a sub- 
terfuge to avoid regulation and the 
privilege tax, imposed by an act mak- 
ing it unlawful to engage in the 
business of transporting persons or 
property by motor vehicle for hire 
over the public highways, over fixed 


routes or between fixed termini, with- 
out a permit from the public utilities 
commission, he is guilty of violating 
such statute. Peo. v. Carr, 231 Mich. 
246, 203 NW 948. (2) Evidence that 
defendant’s taxicab: drivers several 
days a week were at a railroad sta- 
tion actively soliciting the general 
public to take their method of con- 
veyance to a neighboring town rather 
than the service by autobus under 
permit of the public utilities commis- 
sion authorizes a conviction , under 
such statute. Peo. v. Carr, supra. 

31. Special license or permit from 
municipality generally see supra §§ 
pee 107. 

32. In re Schmolke, 199 Cal. 42, 
248 P 244. 

33. In re Schmolke, supra; Bacon 
Serv. Corp. v. Huss, 199 Cal. 21, 248 
P 235; Smallwood v. Jeter, 42 Ida. 
169, 944 P 149. 

[a] Reasons for exemption.—(1) 
“Tt is apparent that this exemption 
and the further exemption of hotel 
busses meeting trains, cars, or boats 
were intended to apply to those who 
are engaged in the business of oper- 
ating such motor vehicles for hire 
within the limits of incorporated 
cities. As such, they may be prop- 
erly so separately classified for the 
reason that highways within munici- 
palities are usually not maintainable 
directly at the expense of the state 
but from municipal revenues derived 
from the exercise of municipal 
powers of license and taxation, and 
it must be assumed that the legisla- 
ture had this distinction in mind in 
limiting the license to the use of 
highways maintainable by the state 
and for whose maintenance munici- 
palities are not responsible.” Bacon 
Serv. Corp. v. Huss, 199 Cal. 21, 30, 
248 P 285. (2) Such vehicles “are or 
may be called upon to respond to a 
license tax or other exaction imposed 
for like purposes by the municipal- 
ity itself.” In re Schmolke, 199 Cal. 
42, 47, 248 P 244. 

34. State v. Kozer, 116 Or, 581, 242 
P 621. 

35. In re Schmolke, 199 Cal. 42, 
248 P 244, 


36. In re Schmolke, supra. 
37. Bacon Serv. Corp. v. Huss, 199 
Gal. 21, ,248 B. 235. 


38. ‘Armstrong v. Ogle, [1926] 2 
K. B. 438 
ee Sales v.. Lake, [1922] 1 K. B. 


40. Cross references: 

License and privilege taxes on inter- 
state operators generally see Com- 
merce §§ 141-156. 

Motor vehicle license regulation as 
to interstate transportation in gen- 
eral see supra § 87. 

Regulation of motor vehicle inter- 
state transportation in general see 
supra § 59. 

41. See supra §§ 108-132, 
42. See supra §§ 104, 105. 
43. Haselton v. Interstate. Stage 

Lines, Ine. CNmHaoiss A 4a 
44. Interstate Busses Corp 

Holyoke St. R. Co., 47 SCt 298, tate 

1t.F. (2d) pba Bush y,6tegy Cosa. 

Maloy, ade S. 317, 45 SCt 326, 327, 

69 L. ed 627; Peo. v. Barbuas, 230 

Tll. A, 560; Com. v. Potter, 254 Mass. 

271, 150 NE 213; Com. v. O’Neil, 233 

Mass. 535, 124 NE 482; Haselton v. 

Interstate Stage Lines, Inc., (N. H.) 

133 A 451. 

{a] Illustration.—The operator of 

a motor vehicle daily from a hotel 

in Albany, New York, to a hotel in 

Pittsfield, Massachusetts, and return, 

carrying passengers for hire, ac- 

cepted only for the entire trip, is 


engaged exclusively in interstate 
commerce, within the rule stated in 
the text. Com. v. O’Neil, 233 Mass. 


535, 124 NE 482. 
45. Interstate Busses Corp. v. Hol- 
Bir St. R. Co., 47 SCt 298 [aff 11 
(2d) 161]; Bush, etc., Co. v. Maloy, 
367 Un See 1M, 45 SCt 326, 327, 69 
L. ed. 627 [rev 143 Md. 570, 123) A 


61]; Buck v. Kuykendall, 267 Wass 
307, 45°SCt 324,.69 L. ed. 628, 38 
ALR 286 [rev 295 Fed. 197, 203]; 


Barrett v. New York, 232 U. S. 14, 
35, 34 SCt 203, 209, 58 L. ed. 483° 
492 {rev 189 Fed. 268]; Liberty High- 
way Co. v. Public Utilities Commn., 
294 Fed. 708; Peo. v. Yahne, 195 Cal. 
683, 235 P 50; Newport Blectric Corp. 
Vv. Oakley, (R. I.) 129 A 618; Inter- 
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which they were passed.*6 


by motor vehicle for hire between 


national Motor Transit Co. v. Seattle, 
(Wash.) 251 P 120. 

{a] Mllustrations.—(1) A _ statute 
requiring transportation companies 
to obtain from the railroad commis- 
sion a certificate of public conven- 
ience and necessity as a condition 
precedent to the use of the high- 
ways is invalid as against one who 
is engaged solely in interstate _com- 
merce, as an unconstitutional invasion 
of the field reserved by the com- 
merce clause. Peo. v. Yahne, 195 Cal. 
683, 235 P 50. (2) A municipality 
cannot, by ordinance requiring a li- 
cense of drivers of automobiles for 
hire, compel the licensing of one en- 
gaged in carrying passengers for hire 
by auto stage between points in dif- 
ferent states, since such requirement 
would constitute a burden on inter- 
state commerce. International Mo- 
tor Transit Co. v. Seattle, (Wash.) 
251 P 120. (3) A statute, making all 
persons engaged in the business of 
transportation of persons or property 
for hire by motor vehicle over pub- 
lic highways common carriers, pro- 
hibiting them from engaging in such 
business without a permit, and re- 
quiring them to carry insurance or 
execute indemnity bonds, is a burden 
on interstate commerce, not within 
police power as applied to a private 
carrier engaged exclusively in inter- 
state commerce, Michigan Public 
Utilities Commn. v. Duke, 266 U. 8. 
570, 45 SCt 191, 69 L. ed. 445, 36 ALR 
1105. 

[b] Federal question.—The con- 
tention that an attempt to require 
the operator of an auto stage in 
interstate commerce to obtain a cer- 
tificate of convenience, under a 1lo- 
cal state statute, would constitute 
the imposition of a burden on inter- 
state commerce, iS a question aris- 
ing under the federal constitution 
and laws, as to which the decisions 
of the supreme court of the United 
States are the ultimate authority. 
Peo. v. Yahne, 195 Cal. 688, 235 P 50. 

46. Interstate Busses Corp. v. Hol- 
yoke St. R. Co., 47 SCt 298 [aff 11 F. 


(2d) 161]. 

47. U. S.—Michigan Public Utili- 
ties Commn. v. Duke, 266 U. S. 570, 
45 SCt 191, 69 L. ed. 445, 86 ALR 
1105; Liberty Highway Co. v. Public 
Utilities Commn., 294 Fed, 703. 

Cal.—Peo. v. Yahne, 195 Cal. 683, 
235) eb 0: 

Ky.—Northern Kentucky Transp. 
Co. v. Bellevue, 215 Ky. 514, 285 SW 
241, 

Minn,—State v. Oligney, 162 Minn. 


But in the absence of 
legislation by congress on the subject, a state or 
municipality under its police power may impose 
licenses and exact license fees for the use of its 
highways or streets by motor vehicles so long as the 
license regulations and fees are reasonable, although 
they incidentally affect interstate commerce ;*’ and 
in so far as such an operator conducts a local busi- 
ness between fixed points or termini within the state, 
he may be required to obtain a license’ or permit 
therefor from the proper state officials,*S and, under 
some regulations, also from the municipal authori- 
ties of cities in which he also conducts a local busi- 
ness,*? notwithstanding a certificate of registration 
has been issued for such motor bus by the state.°° 
Under these regulations an operator engaged in in- 
terstate transportation of passengers 
not also transport passengers, the beginning and end 
of whose carriage is within the state, without first 
obtaining licenses from the cities or towns through 
which the vehicle is operated, or without obtaining 
a certificate and permit from the state depart- 
ments,®! for since the transportation of passengers 
cities within the 
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action.°* 


for hire can- 


302, 202 NW 893. 
Vt.—State v. Williams, 135 A 713: 


Withholding certificate. 
rules, a certificate of public convenience and neces- 
sity to operate public service motor vehicles cannot 
be withheld from one whose bus is registered and 
whose drivers are licensed as provided by statute 
and who is about to engage in interstate commerce, 
on the ground that the public is being adequately 
served over the proposed route, since the state can- 
“not regulate competition in interstate commerce ;°> 
nor can such a certificate be withheld from one about 


[§ 136» 


state is a business conducted between fixed and reg- 
ular termini within the meaning of the regulations, 
the operator of such a business cannot by establish- 
ing routes extending beyond either of those termini 
change the nature of the business as between them,°*” 
and in such a ease the burden is on such an operator 
to show that the enforcement of such a regulation 
will operate to the prejudice of his interstate car- 
riage of passengers.°* 
larger part of such an operator’s business is inter- 
state commerce, if he engages in local or domestic 
carriage, the requirement for a license or permit is 
a. valid regulation respecting such intra-state trans- 


Even though much the 


In accordance with these 


[a] Dilustration. — An ordinance 
regulating the business of conveying 


State v. Powers, 135 A 712: State v.| persons for hire from place to place 


Caplan, 185° A ‘705; 

“The commerce clause of the fed- 
eral Constitution does 
prive the states of the right to rea- 
sonably regulate under their police 
power the use of their public high- 
ways, and to that end to require 
a license and impose a reasonable 
charge therefor, for the privilege of 
such use, even if thereby interstate 
commerce is incidentally affected, 
provided that such regulation, license, 
and charge bear a reasonable rela- 
tion to the safe and proper mainte- 
nance and protection of such high- 
ways, do not obstruct or burden in- 
terstate commerce, and are not in 
conflict with federal legislation on 
the same subject enacted within con- 
stitutional limitations.” Liberty 
Highway Co. v. Michigan Public 
Utilities Commn., 294 Fed. 703, 707. 

[a] A provision for the taxing of 
motor busses of nonresidents, which 
make more than thirty regular trips 
during the current year on the high- 
ways in the state, is not unconstitu- 
tional as being in violation of the 
interstate commerce laws. State v. 
Williams, (Vt.) 135 A 713; State v. 
Powers, .GVito)i Lab Aw Tis BState: ve 
Caplan, (Vt.) 135 A 705. 

48. Interstate Busses Corp. v. Hol- 
yoke 'St/ Ruico., 47) SCt) 298" Laff 11 
F, (2d) 161]; New York Cent. R. Co. 
v. Conlin Bus Lines, Ine., (Mass.) 
155 NE 601; Boston, ete., R. Co. v. 
Cate, 254 Mass. 248, 150 NE 210; 
Haselton v. Interstate Stage Lines, 
Inc., (N. H.) 133 A 451; Cannon Ball 
Transp: ‘Cor! WwW. Public Utilities 
Commn., 113 Oh, St. 565, 149 NE 718. 

[a] Receiving and discharging in- 
tra-state passengers by an interstate 
stage line is a receiving and dis- 
charging of passengers at the ter- 
mini of a regular route within the 
meaning of a statute regulating the 
business of transporting passengers 
for hire, and requiring a license or 
permit therefor. Haselton v. Inter- 
een Stage Lines, Inc., (N. H.) 1338 


49. New York Cent. R. Co. v. Con- 
lin Bus Lines, Inec., (Mass.) 155 NE 
601; Com. v. Potter, 254 Mass. 271, 
150 NE 213; Boston, etce., HnCo, ive 
Hart, 254 Mass. 258, 150 NB 212; Bos- 
ton, ate., R. 'Co.! v. Cate, 254 Mass. 248, 
150 NE 210; Barrows v. Farnum’s 
Stage Lines, “Inc., 254 Mass. 240, 150 
NE 206; Com. v. 
535, 124 NE 482. 


not... de- 


r vehicle” 


O’Neil, 233 eed 


within the city, by motor vehicles, 
and requiring a license therefor is 
not unconstitutional as an interfer- 
ence with interstate commerce where 
its main design was to regulate 
purely local matters and it was not 
intended to apply to the operation 
of a motor vehicle transporting pas- 
sengers to another state. Com, vy. 
O’Neil, 233 Mass. 535, 124 NE 482. 

[b] Where motor busses engaged 
in interstate operation make regular 
stops at cities within the common- 
wealth, taking on and discharging 
passengers, and having a regular pas- 
senger tariff and time-table, they are 
required to obtain a license for the 
operation thereof within such cities. 
Boston, etc., R. Co. v. Hart, 254 Mass. 
253, 150 NE 212. 

[c] “Motor driven commercial ve- 
hicle.’—A motor bus, the driver of 
which uses the streets of a city for 
the solicitation of interstate passen- 
gers, is a “motor driven commercial 
within the meaning of an 
ordinance and statute so as to be sub- 
ject to municipal regulation and be 
charged a license fee for such use. 
oe v. South Bend, (Ind.) 153 NE 
504. 

License and registration by non- 
resident see supra § 86. 

50. Sprout v. South Bend, (Ind.) 
153 NE 504. 

License and pests tration generally 
See supra §§ 74-10 

51. Boston, Hee “oy. Co. v. Cate, 
254 Mass. 248, 150 "NE 210; Barrows 
v. Farnum’s Stage Lines, Ine., 254 
Mass. 240, 150 NE 206. 

52. Interstate Busses Corp. v. Hol- 
yoke, St: R: Co., 47 SCt 298 [aff 11 — 
(2d) 161]; Barrows v. Farnum’s Stage 
Lines, Inc., 254 Mass. 240, 150 NE 206. 

{a] Evasion of regulation.—A bus 
company cannot evade a regulation 
requiring such license for intra-state 
transportation, by merely linking 
intra-state transportation to its in- 
terstate, or by unnecessary trans- 
portation of both classes by means. 
of the same instrumentalities and 
employees. Interstate Busses Corp. 
Vo SHolyokewSt. 9 RisCosk CUES iain 
SCt 298 [aff 11 F. (2d) 161]. 

53. Interstate Busses Corp. v. Hol- 
yoke St. R. Co., supra. 


54. 5 Boston, ,etc5y RavGo7..v, planks 
254 Mass. 2538, 150 NE 212. 
55. Bush, ’etc., Co. v. Maloy, 267 


U. S. 317, 45 SCt 326, 69 L. ed. 627 
{rev 143 Md. 570, 123 A 61]; Buck v.. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 136-138] 


to engage in interstate commerce, on the ground that 
he is not a resident of the state, as required by 
statute, since a state statute affecting interstate 
commerce which discriminates against the citizens of 
other states is void.>¢ 

Condition against intra-state passengers. So, 
also, in accordance with these rules, a condition in 
a certificate of convenience and necessity granted to 
an interstate corporation that passengers may not 
be received within the state whose destinations are 
also within the state is not unreasonable,®? and does 
not operate as a direct burden on interstate com- 
merce.°*® 

[§ 137] e. Persons or Vehicles Not Subject to 
Regulations**— (1) In General. Regulations requir- 
ing a special license or permit and license tax in 
respect of public service motor vehicles,®°° and a 
certificate of public convenienze and _ necessity,* 
do not apply to motor vehicles used only for the 
owner’s personal or private pleasure or conveni- 
ence,®°? although he permits others to ride in his 
vehicle.®? So, “also, such regulations do not apply to 
persons in rural communities, who only in isolated 
instances carry passengers or freight for hire in 
such vehicles ;°* and in view of this rule a statutory 
provision that the supervising officials ‘‘may’’ ex 
empt such persons means that they ‘‘must’’ exempt 
them.*®® 

Service by request. Taxicab or other service, by 
request, may be rendered without a certificate or 
permit, over an identical route served by a motor 
bus system under a permit;®* and where one is en- 
Kuykendall, 267 U. S. 307, 45 SCt 
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and the use of the streets by the 


[42 C.J.] 697 


gaged in other business at which he works regu- 
larly, so long as he does not hold himself out as in 
the business of carrying passengers for hire, he may 
at the request of other persons use his motor vehicle 
to convey them to certain points and accept pay for 
it, without subjecting himself to the order or au- 
thority of the public service commission.®* 

[§ 188] (2) Private Carriers. The legislature 
may empower the public service commission to re- 
quire a private carrier by automobile to obtain a 
license before operating,®® but such license cannot 
be required under a statute which applies only to 
public carriers,®® and since the purpose of the 
statute as to a certificate of public convenience and 
necessity 1s only to regulate service by common c¢ar- 
riers,’° a private carrier engaged exclusively in 
transportation, by motor vehicle, for certain persons 
or concerns, under contracts with them, is not sub- 
ject to such requirements,’! and a statute which at- 
tempts to make a person so engaged a common 
carrier is unconstitutional under the due process of 
law clause.72 But the owner of a motor vehicle 
cannot relieve himself from complying with the re- 
quirement of the law as to obtaining a permit from 
the public service commission and from being re- 
garded as a common carrier, by: hiring his motor 
vehicle to another for the purpose of transporting 
such persons as the owner shall desire, the hirer 
agreeing to carry all persons designated by the 
owner to a number equal to the capacity of the 
vehicle.*? 


/ 


streets, and also a certificate of pub- 


324, 69 L. ed. 623, 38 ALR 286; Inter- 
state Transit Co. v. Derr, TW Mont. 
222,228 P. 624; Newport Blectric 
Corp. v. Oakley, (R. I.) 129 A618, 

56. Newport Hlectric Corp. v. Oak- 
ley, supra. 

57... Cannon | Ball! .Transp..-Co., .:v. 
Public Utilities Commn., 113 Oh. St. 
565, 149 NE 713. 

58. Cannon Ball Transp. Co. v. 
Public Utilities Commn., supra. 

59. Persons or vehicles exempted 
see infra §§ 139, 140. 

60. See supra §§ 104-107. 

61. See supra §§ 108-132. 

62. Detroit v. C. H. Little Co., 163 
Mich. 444, 128 NW 767; State v. Pep- 
per, 70 Mont. 596, 226 P 1108; Inter- 
national R. Co. v. Schwab, 203 App. 
Div. 68, 196 NYS 659; Zabriskie v. 
Law, 118 Misc. 471, 194 NYS 626 [aff 
203 App. Div. 40, 196 NYS 423]; 
Sioux Falls v. Collins, 43 S.-D. 311, 
178 NW 950. 

[a] Automobiles used for family 
purposes, including the hauling of 
packages from town to the owner’s 
residence, are not “commercial vehi- 
eles’ within a statute relating to 
automobile licenses on such vehicles. 
Zabriskie v. Law, 118 Misc. 471, 194 
NYS 626 [aff 203 App. Div. 40, 196 
NYS. 423]. 

[b] Delivery vehicles.—(1) An or- 
dinance requiring persons using mo- 
tor trucks or other vehicles ‘for hire 
or reward’ to pay a license fee does 
not apply to motor trucks used by a 
baker for the sole purpose of deliver- 
ing the products of his bakery to his 
customers. Sioux Falls v. Collins, 
43S, Di, 314, 4178 NW. 950. + .¢2):, A 
company engaged in the business of 
selling and delivering sand, cement, 
stone, and other building and pavy- 
ing supplies, for which it uses its 
own trucks, is not within the provi- 
sions of an ordinance requiring that 
no person shall engage in the busi- 
ness of driving or using any vehicle 
for carting or hauling earth, stone, 
bricks, mortar, dirt, ashes, or rub- 
_bish, etc., without being licensed by 
the mayor, such ordinance being 
aimed at the regulation of a business, 


company being not different in kind 
from the use made of them by any 
Parichant who delivers goods to cus- 
omers, its business therefore being 
not one which the ordinance was de- 
signed to regulate. Detroit v. C. H. 
Little Co., 163 Mich. 444, 128 NW 767. 

Express exemption as to such ve- 
hicles see infra § 139. 

63. International R. Co. v. Schwab, 
203 App. Div. 68, 196 NYS 659. 

64 State v. Flagg, 75 Mont. 424, 
242 P 1023; State v. Johnson, 75 
Mont., 240, 243° RP 1073. 


65. State v. Johnson, supra. 

Other vehicles exempted see infra 
§§ 139, 140. 

66. Peo. v. Carr, 231 Mich. 246, 203 
NW 948. 

67. Toth v. Public Serv. Commn., 
73 Pa. Super. 217; Ramsey v. Public 
Serv. Commn., 73 Pa. Super. 215; 
Smith v. Public Sery. Commn., 73 


Pa. Super. 209. 


68. State v. Smith, (Ariz.) 252 P 
1011. 
Licensing officers generally see 


infra §§ 148-151. 
State v. Smith, (Ariz.) 252 P 


69. 
HOWE. 
70. See supra § 109. 
71. U. S.—Michigan Public Utili- 


ties Commn. v. Duke, 266 U. S. 570, 
45 SCt 191, 69 L. ed. 445, 36 ALR 1105. 
Md.—Towers v. Wildason, 135 Md. 
677, 109 A 471. 
Oh.—Lake Shore Hlectric R. Co. v. 


Public Utilities Commn., 115 Oh, St. 
811, 154 NE 239. 

S. D.—Murphy v. Standard Oil Co., 
207 NW 92. 


Utah.—State v. Nelson, 65 Utah 
457, 238 P 237, 42 ALR 849. 

W. Va.—State v. Vaughn, 97 W. Va. 
563, 125 SE 583. 

But see Public Serv. Commn. vy. 
Fox, 96 Misc. 283,160 NYS 59 (where, 
in respect of a horse- drawn vehicle, 
the court held that under Transp. Corp. 
L. § 26, as added by L. [1915] c 667, 


‘one operating a vehicle carrying pas- 


sengers, charging fifteen cents or less, 
making regular trips morning and 
evening, must obtain permission from 
the local authorities to use the 


lic convenience, although his passen- 
gers are only the employees of a 
manufacturing plant, who formed a 
“mptual transportation club,’ since 
the vehicle is not altogether free 
from risk to passengers, or lacking 


in elements of menace to other 
travelers upon the highway). 
[a] MTllustration.—(1) One who 


under an arrangement with several 
of his coemployees purchases an au- 
tomobile and uses it to transport him- 
self and them to and from work each 
day for a definite compensation per 
week, but who carries no other per- 
sons, is not required to secure a per- 
mit to operate the car from the pub- 
lic service commission on the ground 
that he is engaged in the public trans- 
portation of passengers for _ hire. 
Towers v. Wildason, 135 Md. 677, 109 
A 471. (2) One who operates an au- 
tomobile bus pursuant to a contract 
with,a camping association, in which 
he transports exclusively guests or 
prospective guests of the association, 
and their baggage, for an agreed 
daily wage is not a common carrier 
or public carrier operating a public 
utility so as to be required to obtain 
a permit from the public utilities 
commission as required by statute in 
case of common carriers. State v. 
Nelson, 65 Utah 457, 238 P 237, 42 
ALR 849. (3) A person employed by 
an oil company to sell oil and gaso- 
line on a commission basis and inci- 
dentally to deliver products sold, 
using his own motor truck, on which 
the “owner's tank is mounted, and 
carrying nothing but his employer’ Ss 
products is not a “carrier for hire” 
within the meaning of a statute re- 
lating to motor carriers. Griffin v. 
Murphy, (S. D.) 211 NW 804; Murphy 
v. Standard Oil Co., (S. D.) 207 NW 


92. 
See supra § 61. 

73. Goldsworthy v. Public Serv. 
Commn., 141 Md. 674, 119 A 693. 

[a] Reason for rule.—‘If it’ be 
held that an owner of a motor vehi- 
cle can thus relieve himself of com- 
plying with the requirement of the 
law, to obtain a permit from the Pub- 
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[§ 139] (3) Vehicles Exempted’*—(a) In Gen- 
eral. Statutory regulations have been held rea- 
sonable,*®> and not in violation of constitutional 
provisions prohibiting discriminatory grants of 
privileges,” and requiring general laws to be uni- 
form,’’ which expressly exempt particular persons 
and vehicles from the necessity of obtaining a state 
motor transportation license or permit and paying 
a state license tax,’® such as the operators of motor 
vehicles used solely to transport persons to and 
from public schools;*® operators transporting only 
their own property or employees or both,®® even 
though they add the cost of cartage to the price 
of the material delivered;*! operators not trans- 
porting for hire;’? operators of vehicles exclusively 
within municipal limits;8* operators of vehicles 
used exclusively in transporting daily products to 
the market;8* operators of motor-propelled cars 
or engines operated on tracks of steam or electri¢ 
railroads,*> and police or hospital busses or ambu- 
lances ;*° or which exempt buyers and inelude sell- 
ers who operate commercial vehicles.87 It is not 
the type of the vehicle but the nature of the business 
conducted on the highways that justifies the clas- 
sification so made.’ An exemption of motor vehi- 
cles operating within the-‘‘usual transfer delivery 
zones’’ is void for vagueness.8? ; 

Carrying freight on return trip. A statutory pro- 
vision that a certificate of public convenience and 
necessity is not necessary for one operating vehi- 
cles exclusively in transporting dairy products from 


lic Service Commission, and from be- [a] 


MOTOR VEHICLES 


Not transporting for hire.— 


oe 


the point of production to the market does not 
allow one engaged in such trucking to carry freight 
on the return trip from the market to the point 
of production without a certificate.®° 

[§ 140] (b) Mail Carriers..t A provision in a 
statute requiring persons engaged in motor vehicle 
transportation for hire to obtain a license or permit 
therefor is valid, which exempts from such re- 
quirement a person who operates his motor vehicle 
exclusively in carrying mail under a contract with 
the United States government.®* But the fact that 
a person uses his motor vehicle in carrying the 
mail does not relieve him from procuring a general 
license for the operation of the motor vehicle which 
he uses in such service;°* and where a person un- 
der contract to carry mail also carries passengers 
and freight for hire, he may be required to obtain 
a certificate of public convenience and necessity and 
license, and pay a license tax as a condition to 
engaging in such business on the highways.%* 

License tax according to revenue. Under some 
regulations the revenues derived from such mail 
contracts may be subjected to a motor vehicle trans- 
portation license tax,®® and a provision that such 
license tax shall not apply to income derived from 
carrying the United States mail under a contract 
entered into before a named date is valid since such 
revenue may be separately classified, and a date 
named, although subsequent to the adoption of the 
act.°° But a statutory provision which wholly ex- 
empts from the license regulations motor vehicle 


struing the statute of 1915 relating 


rss 139-140 


ing placed in the class of common 
carriers, it will furnish an easy way 
to evade the law.’’ Goldsworthy v. 
Public Serv. Commn., 141 Md. 674, 
680, 119 A 693. : 

74. Exemption from local require- 
ments see supra § 105. 

75. In re Schmolke, 199 Cal. 42, 
248 P 244; Bacon Serv. Corp. v. Huss, 
199 Cal. 21, 248 P 2385; Smallwood 
v. Jeter, 42 Ida. 169, 244 P 149. 

76. In re Schmolke, 199 Cal. 42, 
248 P 244; Bacon Serv. Corp. v. Huss, 
199 Cal. 21, 248 P 235; Smallwood 
v. Jeter, 42 Ida. 169, 244 P 149. 

77. In re Schmolke, 199 Cal. 42, 
248 P 244; Bacon Serv. Corp. v. Huss, 
TI eCale 217 248. PP 235, 

78. See cases supra notes 75-77. 

79. In re Schmolke, 199 Cal. 42, 
248 P 244; Bacon Serv. Corp. v. Huss, 
199 Cal. 21, 248 P 235; Smallwood v. 
Jeter, 42 Ida. 169, 244 P 149. 

[a] Reasons for exemption.—‘“In 
providing for this exemption, the leg- 
islature doubtless had in mind the 
motor vehicles operated by or under 
contract with public school authori- 
ties for the conveyance of school 
children to and from school. The ex- 
pense of such operation is a charge 
on the public treasury and the exac- 
tion of the license tax thereon would 
naturally increase the general tax 
burden. The state has a special in- 
terest in the development of -the 
public school system and in as full 
and regular school attendance as pos- 
sible. To that end such conveyances 
have been provided at public ex- 
pense. It is easily conceivable that 
the legislature had in mind that by 
relieving such operators from a state 
license tax, cheaper transportation 
for a public purpose would thereby 
*be had.” Bacon Serv. Corp. vy. Huss, 
199 Cal. 21, 29, 248 P 235. 

L995 Galina 2, 


80. In re Schmolke, 
Bacon Serv. Corp. v. 


248 P 244; 
Huss, 199 Cal. 21, 248 P. 235. 


As not subject to regulations see 
supra § 138. 

81. In re 199 Cal. 42, 
248 P 244, 


Schmolke, 


The fact that concerns using the 
public highways for transporting 
their own materials add the cost 
of cartage to the price of material 
delivered does not require their in- 
clusion in the classification of those 
engaged in transporting for hire and 
for the payment of a license fee 
accordingly. In re Schmolke, 199 Cal. 
42, 248 P 244. 

82. In re Schmolke, supra; Bacon 
Serv. Corp. v. Huss, 199 Cal, 21, 248 
P 235. 

83. See supra § 135. 

84. Davis v. MacKay, 
330, 222. P49t. 

85. Smallwood v. Jeter, 
169, 244 P 149. 

86. State v. Johnson, 75, Mont. 240, 
243 P 1078. 

[a] Statute not affected by exemp- 
tion.—The exemption of police or 
hospital busses or ambulances, not 
being! capable of construction which 
would permit them to carry passen- 
bers on a commercial basis, in the 
sense that such carriage is prohibited 
without first obtaining license, does 
not affect the validity of the statute. 
State v. Johnson, 75 Mont. 240, 243 P 
1078. $ 
4 State v. Kozer, 116 Or. 581, 242 


88. In re Schmolke, 199 Cal. 42, 
248 P 244, 
89. In re Schmolke, supra. 


128 Wash. 
42 Ida. 


90. Davis v. MacKay, 128 Wash. 
333, 222 P.491. 
91. Mail carriers generally see 


Post-Office [31 Cyc 990 et seq]. 

Regulations applicable to govern- 
ment mail motor vehicles in general 
see supra § 29, 3 

92. Smallwood v. Jeter, 42 Ida. 
169, 244 P 149; State v. Seattle Taxi- 
cab, etc., Co., 90 Wash. 416, 156 P 837. 

93. State v. Wiles, 116 Wash. 387, 
L9I9C PS 49), 

License regulations generally see 
supra §§ 74-102. 

94. State v. Price, 122 Wash, 421, 
210 P 787. But see State v. Seattle 
Taxicab, etc., Co., 90 Wash. 416, 429, 
156 P 8387 (where the court, in con- 


to common carriers of passengers, 
as applied to motor vehicles carrying 
mail, said: “As we view the act, such 
an owner can carry passengers with- 
out a violation of the provisions of 
the act only while actually trans- 
porting the mails over a route most 
convenient between the mail stations, 
otherwise he will fall within its pro- 
visions’’). 

[a] Thus, under a statutory pro- 
vision that no auto transportation 
company shall carry persons for hire 
between fixed termini over a regular 
route without obtaining a certificate 
of public convenience and necessity, 
one who uses a passenger automobile 
in carrying mail between two points 
under a contract with the United 
States government, and who accepts 
passengers and freight for transpor- 
tation when there is room in his au- 
tomobile, is required to obtain such 
a certificate, and would be guilty of 
violating the statute if he fails to 
do so. State v. Price, 122 Wash. 421, 
210 P 787. 

95. In re Schmolke, 199 Cal. 42, 49, 
248 P 244, 

“It is assumed that the revenues 
from such contracts may be subjected 
to the license tax as an exaction by 
the state for the maintenance of the 
public highways. ... If so, we think 
there is a reasonable basis for their 
separate classification for the pur- 
poses of legislation. It has been held 
that a mail contractor is not a com- 
mon carrier but is rather a public 
agent of the United States employed 
in performing a governmental func- 
tion. . . . When he acts in the dual 
capacity of a governmental agent and 
an ordinary operator for hire that 
portion of his revenues which is de- 
rived from his mail contracts would 
seem also to be the proper subject of 
legislative classification.” In- ‘re 
Schmolke, supra. 

96. In re Schmolke, supra. 

{a] Such a provision does not dis- 
criminate against operators whose 
mail carrying contracts are entered 
into after the date named, for in fix- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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operators who derive only a certain percentage of 
their gross receipts from United States mail con- 
tracts is unreasonable and unconstitutional,” al- 
though, where the statute so provides, this does not 
invalidate other separable provisions of the license 
statute.% 

[§ 141] f. Citizenship or Residence as Qualifica- 
tion of Owner or Operator.®® A municipality may 
provide, by ordinance, that no license shall be 
granted for any motor vehicle to be used for the 
transportation of passengers for hire within the 
municipality, except to a citizen of the United 
States,t or to the same effect may prohibit the 
issuance of a license for such a vehicle to an 
alien;? and an alien may be convicted for driving 
such a vehicle in violation of the ordinance.? But 
where the state law permits the holder of a license 
to operate his motor vehicle for hire on any of 
the highways of the state, a city ordinance which 
precludes nonresidents from soliciting or accepting 
passengers for transportation for hire within the 
municipality is invalid as being discriminatory and 
unreasonable.* 

[§ 142] 5. Compelling Procurement or Issuance of 
License or Certificate’—a. Injunction To Compel 
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Procurement of License or Certificate—(1) In Gen- 
eral. A person may be enjoined from carrying 
on the business of transporting passengers or prop- 
erty for hire by motor vehicle without obtaining 


a license or certificate of convenience and necessity 


from the proper authorities,® or without a lense 
from the different municipalities through which 
the motor vehicles pass,’ or without filing a bond 
and obtaining a certificate and permit to conduct 
such business from the proper official or depart- 
ment,® or without otherwise complying with valid 
provisions of the governing statute,? or without 
complying with the conditions upon which the h- 
cense or certificate was granted;° and if an owner 
or operator carries on such business in violation of 
such an injunction, he may be adjudged in con- 
tempt. Such an injunction may be sustained, | 
although the public service commission has denied 
such person a hearing;!* and it may also be sus- 
tained, although complaint may be made before 
the public service commission for a violation of 
the commission’s orders,!® or action may be taken 
by the attorney-general under direction of the com- 
mission,'* particularly where adequate relief can- 
not be obtained by such a remedy.?® 


authorizing the public 


ing such date notice is thereby “af- 
forded to contractors carrying United 
States mail and parcels post and to 
prospective contractors to take into 
account the proposed license tax in 
entering into new contracts.” In re 
Schmolke, 199 Cal. 42, 50, 248 P 244. 

97. Bacon Serv. Corp. v, Huss, 199 
Cal. 21, 248'P 235. 

98. Bacon Serv. Corp. v. Huss, 
supra. 

99. Qualifications of chauffeur or 
driver see infra §§ 223, 224. 

Ae MOLIN VaNunan, 91 UN; J. 1: 
506, 103 A 378; Gizzarelli v. Pres- 
brey, 44 R. I. 333, 117 A 359. 

2. Morin v. Nunan, 91 N. J. L. 506, 
103. A 378; Gizzarelli v. Presbrey, 
44 R. 1.33, 117 A359. 

[a] Not violative of treaty rights. 


—An ordinance prohibiting the oper-. 


ation of a motor bus within the city 
without a license and prohibiting the 
issuance of such a license to a per- 
son not a citizen of the United States 
is not violative of the treaty between 
the United States and Italy of Nov. 
Zon bead Che Urs. St. ati i. $46eart 3). 
as supplemented by the treaty of 
IT Vers, OLS. (oo, Ss. Sts at als. oa 10 
art 2), entitling the citizens of each 
of the parties to the same “rights 
and privileges” while within the 
other country, there being a basis 
for the distinction made between citi- 
zens and aliens with reference to 
the issuance of such licenses. Gizza- 
relli v. Presbrey, 44 R. I. 333, 117 A 
Oo. 

“Alien” defined see Aliens § 1. 

Privileges and ee ity of aliens 
generally see Aliens §§ 8 

3. Morin v, Nunan, 91 N. °F L. 506, 
103 A 378. 

4. Havre de Grace v. Johnson, 143 
Md. 601, 123 A 65. 

5. As against carriers generally 
see Carriers §§ 49-52. 

Injunctions generally see Injunc- 
tions 32 C.'J. p 1. 


6. Ark.—Kinder v. Looney, 171 
Ark. 16, 283 SW 9. 
Cal.—Truck Owners, etc., Inc. Vv. 


San Diego County Super. Ct., 194 Cal. 
146; 228 P 19: 

Colo.—Greeley Transp. Co. v. Peo., 
79 Colo. 307, 245 P 720. 

Ill.— Danville, CLCe Be COyeve ULe uy 
Clark Truck Co., 931 Ill. A. 339. 

Mass.—New York Cent. R. Co. vy. 
Conlin Bus Lines, Inc., 155 NE 601; 
Boston, etc., R. Co. v. Cate, 254 Mass. 
248, 150 NE 210. 

N. Y.—Huntington Tract. Co. v. 
Walker, 209 App. Div. 904, 205 NYS 
394; iki v. Darling, 118 Misc. 817, 


194 NYS 897; Public Serv. Commn. v. 
Mt. Vernon Taxicab Co., 101 Misc. 
497, 168 NYS 83. 

Utah.—Public Utilities Commn.,. v. 
Jones, 54 Utah 111, 179 P 745. 

Wash.—Davis v. Clevinger, 127 
Wash. 136, 219 P 845. 

W. Va.—Carson v. Woodram, 95 
W. Va. 197, 120 SE 512. 

{a] Tllustrations.—(1) Where a 
motor bus company receives the con- 
sent of a city for the operation of 
autobusses on its streets, but its ap- 
plication for such consent is denied 
by another city, and without making 
any application to the public service 
commission for a certificate of public 
convenience and necessity, it runs its 
autobusses over the streets of both 
cities in competition with another 
common carrier, such operation is un- 
lawful, and will be enjoined in a 
summary proceeding by the yey aaile 
Vv. t! 


sion. Public Serv. Commn. 
Vernon Taxicab Co,, 101 Misc. 497, 
168 NYS 88. (2) An automobile truck 


transportation company may be en- 
joined from transporting freight over 
highways between certain points 
without having obtained from the 
railroad commission a certificate of 
public convenience and necessity as 
required by statute, until it has se- 
cured such certificate, where the com- 
mission has not acted in the matter. 
Truck Owners, etc., Inc. v. San Diego 
County Super. Ct. 194 Cal. 146, 228 
P19: 


Necessity of certificate of conveni- 
ence and necessity generally see 
supra §§ 108-132. 

7. Boston, ete., R. Co. v. Cate, 254 
Mass. 248, 150 NE 210; New York, 
etc., R. Co. v. Deister,;, 253 Mass, 178, 
148 NE 590. 

{a] Tllustration.— A motor bus 
company which is not engaged exclu- 
sively in interstate business is sub- 
ject to license regulations of the 
towns through which it passes, and 
an injunction may be issued against 
it if it operates within or through a 
particular town without such license. 
New York Cent. R. Co. v. Conlin Bus 
Lines, Inc., (Mass.) 155 NE 601. 

Necessity of license generally see 
supra § 105. 

8. Boston, etc., R. Co. v. Cate, 254 
Mass. 248, 150 NE 210; Puget Sound 
Tract. etc., Co. v. Grassmeyer, 102 
Wash. 482, 173 P 504, LRA1918F 469. 

Requirement of bond generally see 
infra §§ 161-174. 

9. Newport Electric Corp. v, Oak- 
ley, (R:. I.) 129 A618, 

{a] Mlustration—Where statutory 


provisions 
utilities commission to specify the 
routes, number of passengers, and 
service to be rendered by public serv- 
ice motor vehicles, are valid, a pre- 
liminary injunction against the opera- 
tion of such vehicles until a compli- 
ance with the valid: provisions of the 
statute must be continued, although 
the provisions requiring a certificate 
of public convenience and necessity 
and prohibiting the issuance thereof 
to nonresidents of the state are void, 
as ‘restraining interstate commerce. 
Newport Blectric Corp. v. Oakley, 
Gab) 129) A643: 

10. Public Utility Comrs. v. Shel- 
don, 95 N. J. Eq. 408, 124 A 65. 

Conditions imposed generally see 
infra §§ 160-174. 

11. Truck Owners, etc., Inc. v. San 
Diego County Super. Ct., 194 Cal. 
146, 228 P 19; New York Cent. R. Co. 
v. Conlin Bus Lines, Inc., (Mass.) 
155 NE 601. 

{a] I lustration.—The president of 
a corporation operating motor busses 
in violation of the terms of a pre- 
liminary injunction may. properly be 
adjudged in contempt, where the peti- 
tion for attachment for contempt 
alleges that he was the officer in 
charge of the corporation’s business 
and the answer merely denies that he 
was in complete charge, but does not 
deny that whatever was done was by 
his direction. New York Cent. R. 
Co. v. Conlin Bus Lines, Inc., (Mass.) 
155 NE 601. 

i hignaem ey generally see Contempt 
NESS MENS mabe al 

12. Greeley Transp. Co. v. Peo., 79 
Colo. 307, 245 P 720. 

13. Danville, etciuReGosmw. THiL. 
Clark Truck Co., 231 1.4 Ay ).339s 
Northern Pac. R. Co. v. Schoenfeldt, 
123 Wash. 579, 213 P 26; State v. King 
eh Ne Super. Ct., 123 Wash. 116, 212 
P 259. 

[a] Remedy not exclusive.—The 
remedy given under a statute, by 
complaint before the department of 
public works for violation of the de- 
partment’s orders, or by action by the 
attorney-general under direction of 
the department, is not exclusive of 
the right of a corporation injured by 
competition of motor busses operated 
in violation of law to enjoin the il- 
legal operation. State v. King County 
Super. Ct., 123 Wash. 116, 212 P 259. 

Complaint before commission gen- 
erally see supra §§ 131, 132. 

14. State v. King County Super. 
Ct., 128 Wash: -116,-212 P 259. 

15. Danville, ete, R. Co. v. T. Li 
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Who may sue. Suit to obtain such an injunction 
may be brought by the attorney-general of the 
state,1® by the public service commission where the 
duty of protecting public interest as against un- 
lawful operation is vested in it,!* by the citizens of 
a municipality affected,1® by another person law- 
fully operating such vehicles over the same route,*® 
or by a railroad or street railroad company whose 
interests are affected.2° But such suit cannot be 
brought by a private individual,?1 unless he can 
show special damage to himself.?? 

[§ 143] (2) By Other Carrier. In accordance 
with the general rules governing the protection of 
corporate franchises and rights by injunction,?® a 
person or company who is lawfully authorized to 
engage in the business of motor vehicle transporta- 
tion may sue to restrain another person or company 
from engaging in a competing business over the 
same routes, without having obtained a: license or 
certificate,?* even though the first carrier promised 
not to oppose the granting of a similar privilege to 
others, but where its permit does not contain any 
such term or condition.*® Such person or company 
may also sue to restrain a mail carrier from un- 
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lawfully interfering with his business.2° An au- 
tomobile freight line may be enjoined from carry- 
ing passengers to the injury of another automobile 
line which is licensed to carry both freight and 
passengers over the same route.?* But a motor 
transportation company holding a certificate of 
convenience and necessity is not entitled to protec- 
tion from competition as against the owner of a 
privately operated motor vehicle, who does not hold 
himself out to the public, but carries for hire un- 
der a definite contract, over the same routes,?* or 
as against one who merely operates a taxicab, with 
no established route.2® So, also, where one previ- 
ously operating a bus line applies for a certificate 
to operate over the same route, and the conditions 
prescribed by the commission have been complied 
with, another carrier, who has already obtained a 
certificate of public convenience and necessity for 
the same route under the same schedule, is not 
entitled to restrain applicant or its employees from 
operating until after a final hearing by the com- 
mission.°° 

Railroad or street railroad company. Although 
there is some authority to the contrary,*! it is 


[§§ 142-143 | 


Clark Truck Co., 231 Ill. A. 339; State 
v. King County Super. Ct., 123 Wash. 
106; 202 e259. 

[a] Thus, where the department 
of public works had issued orders 
regulating the operation of defend- 
ant’s motor busses which defendant 
was violating to the injury of a street 
railway company with whose business 
the busses competed, and the depart- 
ment had no authority under the stat- 
ute to grant relief sufficient to meet 
the situation, the street railway com- 
pany was entitled to an injunction in 
‘the courts. State v. King County 
Super. Ct., 123 Wash, 116, 212 P 259. 

16. Greeley Transp. Co. v. Peo., 79 
Colo, 307, 245 P 720. 

175 ‘Danville, ete: SR! Co. iv.n7L. nie 
Clark Truck'-Co., 231 Ill. A. 339; Pub- 
lic Utility Comrs. v. Sheldon, 95 N. J. 
Eq. 408, 124 A 65; Public Utilities 
Commn. y. Jones, 54 Utah 111, 179 
Pv745! 

[a] hus, where the duty of pro- 
tecting the public interest as against 
unlawful operation of public utility 
jitneys. is vested in the public utili- 
ties board, authority to vindicate the 
public right is conferred by necessary 
implication, and the functions of the 
attorney-general are bestowed, and 
such board may choose the remedy 
either in law or equity, whichever 
may more speedily and effectively 
produce relief, and where an action 
at law against the owners of a pub- 
lic utility jitney for violation of 
license would be inadequate, the 
board is entitled to an injunction. 
Public Utility Comrs. v. Sheldon, 95 
N. J. Eq. 408, 124 A 65. 

18. Barrows v. Farnum’s Stage 
Lines, Inc., 254 Mass. 240, 150 NE 206. 

feaay On petition of ten citizens (1) 
of a town affected, courts have juris- 
diction to restrain the operation of 
motor busses as a business for the 
carriage of passengers for hire over 
public ways wholly within the state 
without having obtained a _ license 
therefor. Barrows v. Farnum’s Stage 
Lines, Inc., 254 Mass. 240, 150 NE 
206. (2) The statute authorizing an 
injunction suit by such citizens to 
enjoin the illegal operation of motor 
busses is within the legislative power. 
Barrows y. Farnum’s Stage Lines, 
Inc., supra. 

{[b] A municipality whose streets 
are illegally used by such motor 
busses is “affected” by such violation 
of the law by motor busses. Barrows 
v. Farnum’s Stage Lines, Inc., 254 
Mass. 240, 150 NE 206. 


Bill held sufficient to set out 
Barrows 
Inc., 254 


[ce] 
ground for equitable relief. 
v. Farnum’s Stage Lines, 
Mass. 240, 150 NE 206. 

19. See infra § 143. 

20. See infra § 143. 

21. iNew, jYork,, ete, .<R.-.Co—v. 
Deister, 253 Mass. 178, 148 NE 590. 

22. Memphis St. R. Co. v. Rapid 
Transit ‘Co; i383: "enn, 995) 179 "SW 
ee LRA1916B 11438, AnnCas1917C 
1045. 

{a] Thus, where a statute author- 
izes the regulation of jitneys, and 
prohibits their operation, except upon 
conditions named, and those condi- 
tions are not fulfilled, but many jit- 
neys are operated with consequent 
danger to persons and property, they 
constitute a nuisance, and may be en- 
joined on the bill of a private individ- 
ual who can show special damage to 
himself. Memphis St. R. Co. v. Rapid 
Transit Co., 138 Tenn. 99, 179 SW 635, 
LRA1916B 11438, AnnCas1917C 1045. 

23. See Injunctions § 369. 


24. Kinder v. Looney, 171 Ark, 16, 
283 SW.9; Darling v. Darling, 118 
Misc. 817, 194 NYS 897; Carson v. 
pigoezamy 95 W. Va. 197, 120 SE 

[a] In New Jersey a rival bus line 


has no standing in equity to procure 
an injunction restraining an auto- 
bus line operator from continuing the 
business without a permit in viola- 


tion of a municipal ordinance. Healy 
vy. Sidone, (Ch.) 127 A 520. 
25. Darling v. Darling, 118 Misc. 


817, 194 NYS 897. 

[a] Thus it is a sufficient answer 
to a contention in an-action by one 
bus line carrier to restrain a compe- 
titor, who was unlawfully operating, 
that plaintiff was equitably estopped 
to sue, because, on receiving the 
city’s consent to operate, he promised 
not to oppose a Similar grant to 
others, that the city’s consent did not 
contain any such term or condition. 
Darling v. Darling, 118 Misc. 817, 194 
NYS 897. 

26. Davis v. Clevinger, 127 Wash. 
136, 219 P 845. 

{a] Mlustration.—An automobile 
carrier of passengers is entitled to in- 
junctive relief against the unlawful 
interference by a mail carrier in such 
a way as to injure the carrier’s busi- 
ness by constantly picking up freight 
and passengers without a carrier’s 
certificate, whether it is done for com- 
pensation or not. Davis v. Clevinger, 
127 Wash. 136, 219 P 845. 

27. Davis v. Nickell, 126 Wash. 


421, 218 P 198. 

[a] The true test whether a per- 
son will be enjoined from constantly 
and habitually carrying passengers 
without charge, when he has a license 
to carry freight only, is not whether 
he derived a profit from such hauling, 
but whether his doing so is neces- 
sarily a direct injury to plaintiff, who 
carries passengers over the same 
route. Davis v. Nickell, 126 Wash. 
421, 218 P 198. 

28. Hessem v. Guran, 112 Oh. St. 
59, 146 NE 808. 

29. Public Utilities Commn. v. 
Garviloch, 54 Utah 406, 181 P 272. 

[a] Thus, where, although a per- 
son in the operation of his automo- 
bile for hire is operating a public 
utility, yet where his business is 
practically that of a taxicab driver, 
and he.has no established route, he 
will not be enjoined from carrying 
passengers to destinations at points 
served by an automobile stage line, 
having a certificate from. the public 
utilities commission, Public Utilities 
Commn. y. Garviloch, 54 Utah 406, 
18a JP 272. 

30. 
283 SW 9. 

a See cases infra this note. 

a 
Act Pia Loopy esis). regulating 
the operation of autobusses or jit- 
neys on city streets, is for the pro- 
tection of the public and for revenue 
purposes, and not for the benefit of 
street railway companies, and a com- 
pany operating a street railway under 
Act March 14, 1893 (P. L. p 392), has 
no standing to enjoin the use of the 
streets by jitneys, on the ground that 
the city’s consent under the Kates 
Act is invalid, or whether or not the 
jitney operator is complying with the 
statute. Public Serv. R. Co. v. Rein- 
hardt, 92. N. J. Eq. 365, 112 A 850 [aff 
O37 Ne ide SG. 460 Adlibe eA 44 lelomle 
878]. (2) So, also, a traction com- 
pany has no standing in equity to re- 
strain an autobus line operator from 
continuing the business without a 
permit in violation of a municipal ordi- 
nance. Healy v. Sidone, (Ch.) 127 A 
520. (38) The fact that:one operating 
a jitney in a city took out one policy 
of insurance to cover liability in two 
municipalities cannot be taken ad- 
vantage of in a suit by a railway 
company for an injunction against 
the operator of the jitney to enjoin 
the use of the city’s streets by the jit- 
ney. 
92 Nw J. Eq. 372,116. A. 793. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ; 


Kinder v. Looney, 171 Ark. 16, 


In New Jersey (1) the Kates 


Public Serv. R. Co. v. Barnett, ~ 


§§ 143-145} 


generally held that a railroad or street railroad 
company whose interests are injuriously affected 
may sue to restrain unlawful. competition by a per- 
son or company operating public service motor ve- 
hicles without a license or certificate therefor,?? or 
where they are operating under an invalid ‘ordi- 
nance,** or where the rights of the company are 
otherwise being unlawfully invaded.** Such suit 
may be brought without first making complaint to 
the public service commission, which has authority 
to grant such license or certificate.2° But the fact 
that such a certificate of public convenience and 
necessity 1s granted to a motor bus line, without 
the consent of the local authorities, does not war- 
rant an injunction to restrain the operation of such 
line at the instance of a railroad company, which 
will not suffer irreparable loss, and where the local 
authorities make no objection to the bus line or to 
the fact that it is operated without their consent.%¢ 

[§ 144] b. Injunction To Compel Issuance of Li- 
cense or Certificate. Passengers using jitneys ac- 
quire no vested property right in such method of 
transportation which entitles them to enjoin a mu- 
nicipality from enforcing an ordinance which pro- 

32. Ill.—Danville, ete., R. Co. v’ T. 


L. Clark Truck Co., 231 Tl, A. 339. 


Mass.—Boston, ete., R. Co. v. Cate,| rule permitting 
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Operation of jitney busses is 
damage,” within the meaning of the 
injunctive relief to 


[42 C.J.] 701 
hibits the operation of jitneys on certain streets, 
and which in effect entitles it to discontinue the 
granting of licenses to such jitneys.*” 

[§ 145] c. Mandamus To Compel’ Procurement or 
Issuance of License or Certificate.** Mandamus will 
lie to compel the municipal authorities to enforce 
the transportation law as against a person: operat- 
ing a motor bus line on the streets without the 
consent of such authorities,*® and the fact that 
such bus line is being operated in violation of such 
law may be determined on such mandamus, wn Oras 
any prior action by the publi¢ service commission.* 
It is no ‘excuse for a failure to enforce such ie 
that a street car company does not furnish ade- 
quate service.*t The relator in such action need 
not have any special interest except that of the 
general public.*? Mandamus will also lie to com- 
pel action on the part of the public service com- 
mission or other proper authorities to issue a l- 
cense or certificate of convenience and necessity 
to a person entitled to receive it,*? or to compel 
registration and issuance of a license by the state 
authorities on the presentation of a proper appli- 
cation and the tender of a fee as provided by 
injunction against the operation of 


the bus line through the village, 
where after the application for the 


. 
“special 


254 Mass, 248, 150 NE 210; New York, 
etc., R. Co. v. Deister, 253 Mass. 178, 
148 NE 590. 

N. “Y.—Huntingeton Tract: Co... v. 
Walker, 209 App. Div. 904, 205 NYS 
394; Belt Line R. Corp. v. New York, 
118 Misc. 665, 195 NYS 208; United 
Tract: Co. v.:Smith, 115 Misc. ‘73, 187 
NYS 377. 


Wash.—Northern Pac. R. Co. v. 
Schoenfeldt, 123 Wash. 579, 213 Pp 26; 
State v. King County Super. Ct 123 
Wasi 116, (212-2 259 Puget Sound 
Tract., ete., Co. v. Grassmeyer, 102 
Wash. 482, 173 P 504, LRA1918F 
469, 


W. Va.—Princeton Power Co. v 
Calloway, 99 W. Va. 157, 128 SE 89. 

[a] TIllustrations.—(1) A railroad 
company, which suffers substantial 
financial injury from the unlawful 
competition of motor busses, may sue 
to restrain the operation of such 
busses in intra-state transportation 
without a license or certificate. Bos- 
ton, etc., . Co, v.-Cate, 254, Mass; 
248, 150 NE 210. (2) The operation 
without municipal consent of a motor 
car for hire between certain points, 
charging twenty-five cents per trip, 
in competition with trolley lines, is 
in violation of Transp. Corp. L. §§ 25, 
26, because it is a motor vehicle line 
or route carrying passengers in com- 
petition with another common carrier, 
required by law to obtain consent of 
the municipal authorities to operate 
Over city streets, and hence the opera- 
tion of such motor car should be en- 
joined at the suit of plaintiff, a street 
railroad company. United Tract. Co. 
v. Smith, 115 Misc. 73, 187 NYS 377. 
(3) An electric railway company, 
while in the exercise of its rights 
and franchise as a carrier and ade- 
quately serving the public along its 
line, may enjoin the owners of taxi- 
cabs with licenses from the state 
road commission only, to operate their 
cars for hire, from operating them 
regularly over the public road parallel 
to the company’s line, without a cer- 
tificate of convenience and necessity, 
and from soliciting business over and 
along the same and in such proximity 
thereto as to interfere with its busi- 
ness and to cause it irreparable 
injury, except aS may be necessary to 
travel such road as incident to their 
business of operating cars for hire. 
Princeton Power Co. vy. Calloway, 99 
IW. Wiad (5 2S SH 89% 

[b] Damage to a street railway by 
deprivation of fares by the illegal 


one who unlawfully interferes with 
the property rights of another, al- 
though there is no actual injury to 
the physical property of the railway. 
Puget Sound Tract., etc., Co. v. Grass- 
meyer, 102. Wash. 482, -173 P 504, 
LRAI1918F 469. 

Protection of corporate franchises 
and rights by injunction generally 
see Injunctions § 369. 

33. Memphis St. R. Co. v. Rapid 
Transit Co., 188 Tenn. 594, 198 SW 


890 
Memphis St. R. Co. v. Rapid 


34, 
Transit. Co.,,.133,. Tenn. 99,; 1.79 SW 


635, LRAI916B 1148, AnnCasi917C 
1045. 
{a] MTllustration.—Where a munic- 


ipality is authorized to regulate by 
ordinance the operation of jitney 
busses aS common carriers, and the 
city council fails so to regulate, a 
street railway company may have the 
operation of jitneys enjoined, since 
the city council might fail to act at 
all under the statute, and thus the 


‘rights of the company be unlawfully 


invaded. Memphis St, R. Co. v. Rapid 
Transit Co., 133, ,Denn..-99, 179 SW 
635, LRA1916B 1148, AnnCas1917C 


1045. 

95..5 Danville, "jete.) Ra Co nwt la: 
Clark) Truck Coz) 234.7 Tie AL 339 
Northern Pac. R. Co. vy. Schoenfeldt, 
123-Wash. 579, 213 P 26. 

[a]. Resort to the Acpartuent of 
public works is not a prerequisite to 
an action for an injunction sought by 
a railroad company engaged in inter- 
state commerce and suffering loss by 
the unlawful competition of motor 
vehicles which fail to make any ap- 
plication for a certificate of public 
necessity from the director of public 
works and obtain a permit to engage 
in such business. Northern Pac. R. 
on v. Schoenfeldt, 123 Wash. 579, 213 
P 26. 


Proceedings before se ete 
generally see infra §§ 131, 
36. New York, ete, RL Co. v. 


Griffin, 235 N. Y. 174, 139 NB 231. 

{a] Rule applied.—Where the pub- 
lic service commission has given a 
certificate of public convenience and 
necessity without prejudice to a vil- 
lage to apply for a reopening of the 
proceedings and a modification of the 
certificate in so far as the bus route 
traverses the village streets, but the 
village authorities have not availed 
themselves of such privilege, the fact 
that their consent has not been pro- 
cured does not necessarily require an 


certificate had been made and after 
the hearing had been had thereon, 
but before the determination of the 
commission, the village trustees pass 
a resolution that the statute under 
which the certificate is to be granted 
shall apply to the village, thus mak- 
ing, under the terms of the statute, 
the consent of the village trustees to 
the use of its streets necessary. New 
York, .etc., R. Co. v. ‘Griffin; 235 N.-Y. 
174, 1389 NE 281. 

37. Davis v. Houston, (Tex. Civ. 
A.) 264 SW 625. 

38. Mandamus as to use of streets 
by public service corporations gen- 
erally see Mandamus §§ 378-381. 

39. Peo. v. Watt, 115 Misc. 120, 188 
NYS ‘559 [aff 197 App. Div. 929 mem, 
188 NYS 579 mem]. 

[a] There is no other adequate 
remedy against the running of nu- 
merous jitneys on city streets with- 
out the consent of the proper local 
authorities, in violation of Transp. 
Corp. L. § 26, than mandamus to the 
mayor, intrusted with the enforce- 
ment of the laws, to enforce such 
law, although under Pub. Serv. 
Commn., L. §§ 48, 57, the commission 
could have its counsel proceed against 
each jitney operator separately, or a 
street car company could bring sep- 
arate injunction suits, or prosecu- 
tions of the violators could be had, 
or although the mayor might be re- 
moved. Peo. v. Watt, 115 Misc. 120, 
188 NYS 559 [aff 197 App. Div. 929 
mem, 188 NYS 579 mem]. 


40. Peo, v. Watt, supra. 
41. Peo. v. Watt, supra. 
42. Peo. v. Watt, supra. 


43. Greeley Transp. Co. v. Peo., 
79 Colo. 307, 245 P 720; Schlesinger v. 
Atlanta, 161 Ga. 148, 129 SE 861; 
Peo. v. Thompson, 225 Ill. A. 567; 
State v. Fortney, 93 W. Va, 292, 116 
SE 753. 

[a] In England, under Roads Act 
(1920) § 14 (3), if the licensing au- 
thority.refuses to issue a license for 
motor omnibuses, the applicant may 
appeal to the minister of transport 
who may thereupon make such order 
as he thinks fit, which order on the 
application of the minister may be 
enforced by mandamus, in a proper 
case. Rex v. Bradford Corp., 90 J. 
P. 140. 

Mandamus against: 

Public service commission generally 

see Mandamus § 234, 

Railroad commissions generally see 

Mandamus .§ 229 
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statute,*4 or to compel : an officer who has the duty 
of investigating and reporting upon an application 
for a license to operate a motor bus to perform 
such duty.*® 

[§ 146] 6. Revocation of Certificates of Public 
Convenience and Necessity*°—a. In General. Under 
the statutes regulating certificates of public conven- 
lence and necessity for the operation of motor 
transportation,*” the public service commission is 
generally given power to suspend or revoke such 
a certificate ;#8 and this power of revocation applies 
to a certificate issued as a matter of right on an 
affidavit filed before the statute went into effect.*? 
Under such power the commission may, in the ex- 
ercise of a reasonable discretion, revoke such a 
certificate at any time for a good cause shown,°? 
such as for a failure on the part of the holder of 
the certificate to comply with the provisions of 
the statutes regulating such vehicles,®! or with the 
rules or orders of the commission;°? as where he 
violates requirements prescribed by the commission 
for the safety of the traveling public,®* or fails to 
comply with the rules of the commission with regard 
to notice of the application for the certificate.®* 
Such a certificate may also be revoked on the 
ground of abandonment of service,>> or for failure 
of the operator to operate upon his regular published 
schedule.®® So, also, the commission may revoke 
the certificate on the ground that it was procured 
by misrepresentation and fraud,®*’ such as on the 
ground that it was misled into granting the certifi- 
cate to individuals who in fact constitute a part- 
nership.®> But such a certificate is not revocable 

44. In re Schuler, 167 Cal. 282, 139 


P 685, AnnCas1915C 706; Zabriskie 
v. Law, 118 Misc. 471, 194 NYS 626 
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because of an unenforceable agreement by the 
holder thereof to transfer it to a third person.°? 

Refusal to revoke. -Where the commission is not 
deceived as to the persons to whom the certificates 
are issued and the persons receiving such certifi- 
cates are lawfully entitled thereto under the facts 
actually existing, an order refusing to revoke such 
certificates is neither unreasonable nor unlawful, 
where the service is efficient and the rights of the 
public are not concerned, and no fraud has inter- 
vened.°° 

[§ 147] b. Notice and Hearing.*t Under some 
statutes a certificate of public convenience and 
necessity may be revoked only after the holder 
thereof has been given a specified notice and an 
opportunity to be heard.®? A statute requiring such 
notice applies to a citation against any certificate 
holder to show cause why such certificate should 
not be revoked, for noncompliance with the orders 
of the commission or the requirements of any stat- 
ute;°* and also applies not only to the revocation 
of a certificate, but to the revocation of an order 
authorizing the issuance of such certificate, where 
no certificate has in fact been issued.®°* In deter- 
mining whether there shall be a revocation of a 
certificate which has been issued, the service to the 
public is the paramount thing to be considered ;°° 
and under some statutes the commission, upon a 
hearing, may compel the production of books and 
documents ;°° but may refuse to compel the produc- 
tion by one transportation company of its purely 
private books and documents for the inspection of 
a competitor, where a broad opportunity has been 


a third person and constitutes such; Oh. St. 405, 154 NE 365. } 
third person his fiscal agent, giving 


[a] Acts not constituting partner- 


[aff 203 App. Div. 40, 196 NYS 423]. 


ay Cloe v. State, 209 Ala. 544, 96 
S 704. 
46. Order to cease operation see 


Supra § 132. 

47. General regulations as to cer- 
tificates of convenience and neces- 
sity see supra §§ 108-132. 

48. See statutory provisions. 

49. Cincinnati Tract. Co, v. Pub- 
lic Utilities Commn., 113 Oh. St. 668, 
150 NE 308; Scheibel v. Hogan, 113 
Oh. St. 88, 148 NE 581. 

50. Modeste v. Public 
Commn., 97 Conn. 453,°117 A 494; 
Cincinnati Tract. Co. v. Publie Utili- 
ties Commn., 113 Oh. St. 668, 150 NE 
308; Scheibel v. Hogan, 113 Oh. St. 
83, 148 NPE 581. 


Utilities 


51. Cincinnati Tract. Co, v. Pub- 
lic Utilities Commn., 113 Oh. St. 668, 
150 NE 308. 


52. Peninsular Rapid Transit Co. 
v. Friend, (Cal.), PiU. R. 1918H: 793; 
Cincinnati Tract, Co. v. Public Utili- 
ties Commn,, 113 Oh. St. 618, 150 NE 
81. 

53. Solt v. Public Utilities Commn., 
114 Oh. St. 2838, 150 NE 28. 

54. Diehl v. Public Serv. Commn., 
69 Pa. Super. 419. 

[a] Order of revocation sustained. 
—An order of the commission, made 
at the instance of an intervener, re- 
voking a certificate of public con- 
venience and necessity, would be sus- 
tained on appeal where it appears 
that the rules of the commission had 
not been observed with regard to 
notice of the application for the cer- 


tificate. Diehl v. Public Serv. 
Commun., 69 Pa. Super. 419. 
55. Small _v. Public Utilities 


Commn,, 113 Oh. St. 650, 150 NE 87; 

{a] Acts not constituting aban- 
donment.—Where an operator of a 
motor transportation service under a 
certificate of convenience and neces- 
sity leases the motor equipment from 


him authority to collect all receipts 
of such operation and to retain for 
his services and for rental of the 
motor equipment a stipulated sum, 
and, after payment of all operating 
expenses including such sum, to pay 
the balance of the proceeds of opera- 
tion to the holder of the certificate, 
and the balance is so paid, and out of 
such balance the operator pays taxes 
and premiums of indemnity insur- 
ance, and there is no cessation or in- 
terruption of service, which at all 
times is efficient, a revocation of such 
certificate on the ground of abandon- 
ment is not warranted. Small vy. 
Public Utilities Commn., 113 Oh. St. 
650, 150 NE 37. 

56. Peninsular Rapid Transit Co. 
v. Friend, (Cal.) P. U. R. 1918E 793; 
Solt v. Public Utilities Commn., 114 
Oh. St. 2838, 150 NE 28. 

{a] The omission of trips from its 
schedule by a motor transportation 
company by reason of the diversion 
of busses therefrom, to special trips 
elsewhere warrants a revocation of 
the certificate. Solt v. Publie Utili- 
ties Commn., 114 Oh. St. 2838, 150 


NE 28. 

57. Southern Ohio Public Serv. Co. 
v. Public Utilities Commn., 115 Oh. 
St. 405, 154 NE 365; Westhoven v. 
Public Utilities Commn., 112 Oh. St. 
411, 147 NE 759; Knowles v.:Kuyken- 
dall, 122 Wash. 315, 210 P 666. 

{a] Rule of commission.—Under a 
statutory provision that the public 
service commission shall have power 
to prescribe rules and regulations 
affecting automobile transportation, 
the commission may adopt a rule 
authorizing the revocation of a cer- 
tificate where after investigation it 
is found that the certificate was 
obtained by misrepresentations, 
Knowles v. Kuykendall, 122 Wash. 
315, 210 P 666. 

58. Southern Ohio Public Serv. 
Co. v. Public Utilities Commn., 


ship.—Where certificates of conven- 
ience and necessity for the operation 
of motor busses are issued to certain 
individuals who, for the greater effi- 
ciency of the service as well as for 
their common good, agree upon a joint 
schedule, employ a common manager, 
Share certain expenses, purchase ad- 
ditional equipment from common 
funds, and agree upon a division of 
profits, such an arrangement does not 
necessarily constitute a partnership 
within the meaning of this rule un- 
less such operators share the profits 
not only as principals in the joint 
business, but each also has an ex- 
press or implied authority to bind the 
other as principal and agent. South- 


ern Ohio Public Serv. Co. v. Public ~ 


Utilities Commn., 115°Oh. St, 405, 154 
NE 365. 

59. Small v. Public Utilities 
Commn., 113 Oh. St. 650, 150 NE 37. 

[a] A verbal promise by the 
holder of a certificate of convenience 
and necessity to transfer the certifi- 
eate to a third person at a future 
time is not enforceable without the 
approval of the commission, and 
therefore does not constitute good 
grounds for revocation of the certifi- 
cate. Small v. Public Utilities 
Commn., 118 Oh. St. 650, 150 NB 
37. 

60, Southern Ohio Public Serv. 
Co. v. Public Utilities Commn., 115 
Oh. St. 405, 154 NE 365. 

61. On revocation of license or per- 
mit generally see infra § 186. 

62. See statutory provisions. 

63. Cincinnati Tract. Co. v. Pub- 
lic Utilities Commn., 113 Oh. St. 618, 
150 NE 81. 

64. Cincinnati Tract. Co. v. Public 
Utilities Commn., supra. 

65. Southern Ohio. Public Serv. Co. 
v. Public Utilities Commn., 115 Oh. 
St. 405, 154 NE 365. 

66. Southern Ohio Public Serv. Co. 


115 |v. Public Utilities Commn., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 147-150] | 


given for cross-examination, and there is no show- 
ing of lack of efficieney of service, or of some matter 
in which the rights of the public are involved.” 

[§ 148] J. Licensing Boards or Officers**—1. In 
General. The power. to issue state motor vehicle 
licenses usually is vested, by statute, in a designated 
state board or officer, such as the secretary of state® 
or the state highway commissioner.’° The powers 
of such a board or officer, so far as they require 
the exercise of judgment or discretion, cannot be 
delegated to others;?! and in accordance with this 
rule, a licensing board has no authority to issue 
automobile licenses in blank to various automobile 
organizations who desire to pay for them and issue 
them to persons entitled to receive them from time 
to time.’? It has been held that a statutory pro- 
vision which confers upon the secretary of state 
unlimited power as to the agents he may employ 
to enforce the provisions of the statute, in respect 
of motor vehicle licenses and registrations, and as 
to the expense he may incur, is unconstitutional, as 
involving a delegation of legislative power to an 


executive officer;"* but that a provision which di- | 


rects and requires the local officer, such as the 
county auditor, to assess and levy a license fee or 
tax on all resident owners of motor vehicles makes 
a direct imposition of the tax, and is not invalid 
as a delegation of legislative power."* 

[§ 149] 2. As to Public Service Motor Vehicles’® 
—a. Power To Require License or Permit. The 
power of requiring local licenses or permits, and 
imposing license fees or taxes, in respect of public 
service motor vehicles, may be vested in a particu- 
lar municipal or quasi-municipal department,7* such 
as the street and sewer department’ or the board 
of county commissioners.*® The power of a local 
department to require that an operator of motor 
busses- must have a permit from the department 


67. Southern Ohio Public Serv. Co. | and authority, 


MOTOR VEHICLES 


and the word 


[42 C.J.] 703 


before operating upon the street is not affected by 


‘other statutory provisions impliedly recognizing the 


lawfulness of the business of operating motor 
busses on the public highways, where the legislature 
has neither prohibited nor authorized the prohibi- 
tion of the use of city streets by such vehicles;’? 
neither is such power affected by statutory authority 
in the mayor and ¢ity council to require license fees, 
merely as a revenue measure, from the owners or 
operators of such vehicles;*® nor by the fact that 
a local publie utility board is given power of super- 
vision over such utilities, operating within the mu- 
nicipality, since ‘‘supervision’’ does not include the 
granting or refusing of a franchise or permit.®* 
Under a statute providing that the board of public 
utilities commission shall have general supervision 
and regulation of, and jurisdiction and control over, 
public utilities, including autobus lines, but which 
provides that the powers of the board shall not 
include supervision over the operation of any auto- . 
bus over existing routes in accordance with consents 
or implied authority granted prior to a specified 
date, the public service commission may authorize 
the discontinuance of an autobus line where the 
owner does not hold any consents to operate his 
busses upon the part of the city or township through 
which a portion of the route runs.*? 

[§ 150] b. Power To Act on Application and Issue 
License or Permit.8* The power or duty of acting 
upon applications and granting or issuing licenses 
or permits in respect of public service motor vehicles 
may be and usually is conferred upon a designated 
public board or commission,** such as the publie 
service or public utilities commission;®* or, as to 
licenses or permits within a municipality, upon a 
particular administrative officer or department of 
the municipal government,°* such as the city com- 


“pre- County boards generally see Coun- 


v. Public Utilities Commn., supra. 
68. As to licenses in general see 
Licenses §§ 96, 97. 
Regulation and supervision of mo- 
tor vehicles by public officers: 
In general see supra § 22. 
Of public service vehicles generally 
see supra §§ 56-58. 
69. Lindsay v. Cecchi, 26 Del. 133, 
80 A 523, 35 LRANS 699. 
70. In re Automobile Licenses, 35 
Pa; Corb12. 


71. In Automobile Licenses, supra. 

72. In re Automobile Licenses, 
supra, 

73. State v. Wetz, 40 N. D. 299, 168 


NW 835, 5 ALR 731. 

Delegation of legislative power to 
executive officers generally see Con- 
stitutional Law §§ 329-345. 


74, Lillard v. Melton, 103 S. C. 10, 
87 SE 421. i 
75. Power to require’ special 


license or permit: 
By municipality in general see supra 

§§ 105-107. 

By state in general see supra § 104. 

76. Cutrona v. Wilmington, . 14 
Del, Ch. 434, 127 A 421 [aff 14 Del. 
Ch. 208, 124 A 658]; Com. v. Slocum, 
230 Mass, 180, 119 NE 687. 

77. Cutrona v. Wilmington, 14 Del. 
Ch. 434, 127 A 421 [aff 14 Del. Ch. 
208, 124 A 658]. 

{a] Construction of statutes.—Un- 
der statutes authorizing a city coun- 
cil to “prescribe and regulate’’ the 
use of streets, and creating the street 
and sewer department, and conferring 
upon the board of. directors thereof 
“entire jurisdiction and control” of 


streets, the street and sewer depart-' 


ment may prohibit the cperation of 
motor busses on streets without a 
permit from the department, since 


the word ‘jurisdiction’ means power 


scribe’ has a broader meaning than 
the word “regulate,” and is defined 
to mean to lay down authoritatively 
as a guide, direction, or rule. Cu- 
trona v. Wilmington, 14 Del. Ch. 434, 
127 A 421 [aff 14 Del. Ch. 208, 124 A 


658]. 

Hill v. Moody, 207 Ala. 325, 
93 S 422; State v. Shaughnessy, 47 
Nev. 129, 217 P 581. 

[a] Counties are civil or political 
organizations of the state with de- 
fined powers, and are agencies in the 
administration of civil government, 
and the legislature may delegate to 
courts of county commissioners or 
boards of revenue legislative power 
to fix license taxes for the use of 
motor vehicles by citizens within the 
county, and to prescribe rules for the 
administration thereof. FLU rive 
Moody, 207 Ala. 325, 93 S 422, 

[b] Constitutional powers.—(1) A 
statutory duty imposed on county 
commissioners to enact ordinances 
licensing and regulating the use of 
motor vehicles for hire is within their 
constitutional power to perform such 
duties as are prescribed by law, where 
the legislature has declared the use 
of the public roads by motor vehi- 
cles engaged in public service a 
privilege for which they must pay 
and submit to regulation for the pro- 
tection of the roads. State v. 
Shaughnessy, 47 Nev. 129, 217 P 581. 
(2) The character of power conferred 
on the county commissioners by stat- 
ute to license and regulate motor 
vehicles used for hire will not be 
critically examined to denude the 
commissioners of their utility as ex- 
ecutive agencies, where the act is de- 
signed as both a police and revenue 
measure. State v. Shaughnessy, 
supra. ‘ 


ties §§ 92-138. 

79. Cutrona v. Wilmington, 14 Del. 
Ch. 434, 127 A 421 [aff 14 Del. Ch. 208, 
124 A 658]. 

80. Cutrona v. Wilmington, supra. 

81. Cutrona v. Wilmington, supra. 

82. Zellers v. Cumberland Tract. 
Co., (N. J. Sup.) 127 A 268. 

83. As to granting certificate of 
Poraviey tad and necessity see supra 

84. Com. v. Slocum, 230 Mass. 180, 
119 NE 687. 

85. Haselton v. Intrastate Stage 
Lines; Ine., (N. H.) 133 A 451. 

Special licenses and permits gen- 
erally see supra §§ 104-107. 

86. Birmingham Interurban Sery. 
Corp. v. McLendon, 210 Ala. 525, 98 S 
578; Com. y. Slocum, 230 Mass. 180, 119 
NE 687; Powelsland v. Toledo, 15 Oh. 
A. 198; Racine v. Tenth Judicial Dist. 
Ct., 39 R. I. 475, 98 A 97 (city clerk). 

[a] City clerk.—Under a statute 
providing that persons may not drive 
motor vehicles affording a means of 
street transportation without obtain- 
ing an annual license for each vehicle 
from the aldermen of a city having 
such board, “otherwise from the city 
council thereof, or from the town 
council of such town, ... or from 
such officer, board or commission 
therein as the city council, ... or 
town council thereof may prescribe,” 
the word ‘‘otherwise”’ puts the two 
clauses which it separates in the al- 
ternative, and does not make it neces- 
sary that an ordinance shall provide 
that licenses be obtained of the board 
of aldermen in a city having such 
board, and hence an ordinance pro- 
viding that such license be obtained 
from the city clerk is valid. Racine 
v.-Tenth= Judicial? Dist.-Ct;, 39 Re ts 
475, 477, 98 A 97. 


} 
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mission. as a whole.*” 

Advisory action. Where a commissioner or officer 
is vested with the duty of receiving applications for 
licenses and of making an investigation and a report 
as to the fitness of the vehicles and the qualifica- 
tions of the proposed operators to the lieensing 
board or commission, his action is merely advisory 
and the board or commission to whom he reports is 
not concluded by his findings of fact,§* but it may 
make a further investigation,®’® or it may adopt 
the report as made, whether as to granting or re- 
fusing the application.*®° A regulation delegating 
such advisory powers is not invalid as giving arbi- 
trary powers to the reporting officer.®? 

Approval. Under some regulations a municipal 
license to operate a motor vehicle as a public utility 
is not valid until it is approved by the board of 
public utility commissioners,®°? and such approval 
may be made conditional.°* The power to make 
such approval implies the power to revoke it for a 


* breach of conditions or for any other lawful cause,** 


and an order to cease operations after such revo- 
cation may be enforced by injunction.%® 
[§ 151] 3. Discretion in Granting or Refusing 


[b] To grant or refuse license.— 91. 
Power vested in a city council by the | 726 


MOTOR VEHICLES 


_application for licenses has been rejected by the 


Schoenfeld v. Seattle, 265 Fed. 
(Washington) ; 


[§§ 150-151 


Licenses or Permits.°* Power vested in a publie 
commission or officers to grant licenses or permits 
as to public service motor vehicles usually carries 
with it, either expressly or impliedly, the power of 
exercising, within the limits prescribed by the stat- 
ute or ordinance,®? a reasonable discretion in grant- 
ing or refusing a license or permit.°® Thus such 
officer or commission may grant an application for 
a license or permit as filed,®® or may modify it and 
grant it as modified;+ and if for good reasons they 
are satisfied that the license or permit ought not 
to be granted, they are justified in refusing it,? as 
where they find that applicant is unqualified,? the 
vehicle unsafe,* the schedule unsatisfactory,®> or 
that public necessity and convenience do not re- 
quire the issuance of the license. Where the grant- 
ing or refusing of licenses to use the streets for 
taxicab purposes is within the diseretion of the 
city commission, such discretion cannot be controlled 
by injunction,’ and therefore a court cannot enjoin 
the city authorities from interfering with the opera- 
tion of a taxicab business, where the company’s 


city commission.® 


and the number of busses that shall 


Melconian ' v.| be licensed to one operator is discre- 


legislature to delegate its authority 
to grant licenses, when not made im- 
perative, implies discretion to dele- 
gate the power to refuse licenses, the 
one including the other. Com. Me 
Slocum, 230 Mass. 180, 119 NE 687. 

87. Cloe v. State, 209 Ala. 544, 96 
S 704; Melconian v. Grand Rapids, 

. 397, 188 NW 521. 

{a] hus an ordinance requiring 
an application for a license for a 
motor bus to be made to the commis- 
sioner of public safety, who must 
make an investigation and report his 
findings to the city commission, vests 
authority to pass on the merits of 
such application, and to grant a 
license in the city commission as a 
whole, and not in the commissioner 
of public safety. Cloe v. State, 209 
Ala. 544, 96 S 704. 

{[b] Validity of regulation.—An 
ordinance requiring that the city 
manager shall investigate the charac- 
ter of an applicant for a _ taxicab 
license and make a recommendation 
to the city commissioners which shall 
have discretion to grant or withhold 
a license is valid, as being within the 
power conferred on the city. Mel- 
conian v. Grand Rapids, 218 Mich. 
397, 188 NW 521. 

88. Schoenfeld vy. Seattle, 265 Fed. 
7126 (Washington); Birmingham. In- 
terurban Serv. Corp. v. McLendon, 210 
Ala. 525, 98 S 578; Cloe v. State, 209 
Ala. 544, 96 S 704. 

Mandamus to compel investigation 
and report see supra § 145 

89. Birmingham Interurban Serv. 
Corp. v. McLendon, 210 Ala. 525, 98 
S 578. 


90. McGlothern v. Seattle, 116 
Wash. 331, 199 P 457. 
[a] Effect of adoption.—Where an 


investigating committee to which ap- 
plications for permits for motor 
busses are referred makes a report 
recommending that all pending appli- 
cations be denied, for the reason that 
their object is to serve districts al- 
ready supplied with adequate street 
car service, but that it would consider 
bona fide applications for permits to 
serve districts which were without 
street car facilities, an adoption of 
such report by the city council does 
not amount to an attempt to modify 
the ordinance providing for such ap- 
plications and reports and the power 
of the city council to act thereon, but 
amounts merely to a rejection of the 
existing applications. McGlothern y, 
Seattle. 116 Wash. 331, 199 P 457. 


Pies Rapids, 218 Mich. 397, 188 NW 


tad Illustrations.—(1) An _ ordi- 
nance regulating the operation of jit- 
ney busses on city streets, which re- 
quires the superintendent of .public 
utilities to investigate applications 
for permits to operate such busses, 
and to report all facts, with his 
recommendations, to the council, 
which has final power to determine 
the application, is not invalid, as 
giving arbitrary powers to the super- 
intendent. Schoenfeld v. Seattle, 265 
Fed. 726 (Washington). (2) A city 
ordinance regulating the licensing of 
taxicabs, which requires the city 
manager to investigate and make his 
recommendations to. the 
sioners, who shall have authority to 
withhold or grant the license, is not 
objectionable as permitting the city 
manager to withhold from the com- 


‘missioners the information on which 


he based his recommendation, since it 
is not susceptible to that construc- 
tion, and the commissioners would 
have authority to require the mana- 
ger to produce such information. 
Melconian v. Grand Rapids, 218 Mich. 
397, 188 NW 521. 

92. Public Utility Comrs. v. Shel- 
don, 95 N. J. Eq. 408, 124 A 65. 

93. Public Utility Comrs,. vy. Shel- 
don, supra. 

94 Public Utility Comrs, v. Shel- 
don, supra, 

Revocation of license or permit 
genorally see infra §§ 182-186. 

95. Public Utility Comrs. v. Shel- 
don, 95 N. J. Bq. 408, 124 A 65. 

Injunction against operation gen- 
erally see supra § 132. 

96. Discretion in granting or re- 
fusing: 
Certificate of public convenience and 

necessity see Supra §§ 116-118. 
Licenses generally see Licenses § 97. 


f ey Cloe v. State, 209 Ala. 544, 96 
” fa] As limited by number.—Under 


an ordinance requiring one desiring 
to operate a motor bus for carriage 
of passengers to obtain a license, to 
file an application therefor, giving 
certain information, with the commis- 
sioner, who shall make an investiga- 
tion and report to the commission, 
which shall grant or refuse a license, 
but shall not grant one, if the maxi- 
mum number of busses provided by 
the ordinance for the route desired 
has been licensed, until there is a 
vacancy, the granting of a license 


commis- |, 


tionary, although the maximum num- 
ber has not been reached. Cloe v. 
State, 209 Ala. 544, 96 S 704. 

98. Ala.—Cloe v. State, supra. 

Del.—Cutrona v. Wilmington, 14 
Del. Ch. 208, 124 A 658 [aff 14 Del. 
Ch. 434, 127 A 421]. 

Mich.—Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521. 

Oh.—Powelsland v. Toledo, 15 Oh. 
A, 198. 

R. I.—Racine v. Tenth Judicial 
Rist CEES OPED ar de O neo Saran OT 

Tex.—Ex p. Bogle, 78 Tex. “er. utes 
179 SW 11938. 

99. Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 

1. Huston v. Des Moines, supra. 

2. Cutrona v. Wilmington, 14 Del. 
Ch, 208; 124 A 658 [aff 14 Del. Ch. 
434, 127 A 421]; Huston v. Des 
Moines, 176 Iowa 455, 156 NW 883. 

[a] Refusal held justified.—The 
refusal'of the board of directors of 
the street and sewer department of a 
city to issue new permits for the 
operation of motor busses in streets 
to one who had refused or neglected 
to observe regulations, notwithstand- 
ing repeated warnings, and who was 
convicted of violating the regulation 
as to adequate brakes within the 
period of grace allowed after the ex- 
piration of the former permits, is 
justified. Cutrona v. Wilmington, 14 
Del. Ch. 208, 124 A 658 [aff et Del. 
Ch. 434, 127 A 421). 

8. Huston v. Des 176 
Iowa 455, 156 NW 883. 

4. Huston v. Des Moines, supra. 

5. Huston v. Des Moines, supra. 

6 Birmingham Interurban Taxi- 
cab Serv. Corp. v. McLendon, 210 Ala. 
525, 98 S 578; Huston v. Des Moines, 
176 Iowa 455, 156 NW 883; State v. 
Spokane, 109 ‘Wash. 360, 186 P 864. 

[a]. Where the locality is ade- 
quately served by a street railway, 
the action of the city council in re- 
fusing a permit upon that ground is 
not unreasonable or arbitrary. State 
MO ants a 109 Wash. 360, 186 P 
Regulations as to certificates of 
public convenience and necessity gen- 
erally see supra §§ 108-132. 

7. Birmingham Interurban Taxi- 
cab Serv. Corp. v. McLendon, 210 Ala. 
525, 98 S 578. 

Injunction to enforce regulations 
generally see supra §§ 142, 

8 Birmingham Tweratdan: Taxi- 
cab Serv. Corp. v. McLendon, 210 Ala, 
525, 98 S 578. 


Moines, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 151-153) 


Power to grant discretion. A city, under its 
power to regulate the use of its streets for business 
purposes,® cannot grant discretion to its licensing 
officers with respect to a license to one who has 
an inherent right to use the streets;!° but it may 
grant such discretion as to the issuance of a license 
to the operator of a jitney, taxicab, or other similar 
motor vehicle.4t It has been held that the fact 
that an ordinance requiring a license or permit gives 
the local board or officers discretionary power to 
grant or refuse it does not render the ordinance 
invalid,}? as it cannot be presumed that the dis- 
cretion will be abused;!* but as to this there is 
authority to the contrary.' 

[§ 152] K. Proceedings To Procure License or 
Permit—1l. For General License and Registration. 
Under the regulations requiring the registration of 
motor vehicles and the obtaining of a general license 
to operate them on the public highways,® such reg- 
istration ordinarily must be made and license ob- 
tained on or before a specified date of each year.1® 
A regulation is valid which requires that an ap- 
plication for such registration and license must be 
filed with a designated official,!” such as the state 
treasurer ;*® and that the application must give cer- 
tain formation descriptive of the vehicle to be 
registered,’® such as the name of the maker, the 
manufacturer’s number, if any, and the character 
and amount of motive power-of the machine;”° and 
that it must also give certain information as to 
appleant’s name, address, place of residence,?? 
age,*? and qualifications.?* Unless an applicant com- 
plies with these requirements, he is not entitled to 
a license and to have his vehicle registered,”* as the 
state licensing official is not restricted to the remedy 
by a fine upon one who violates the law in this 
respect, but may require information to be given 

9. Power to regulate use of streets| [a] 


MOTOR VEHICLES 


“A brief description of the 


[42 C.J.] 705 
as a condition precedent to the registration.?> These 
requirements do not take the property of the owner 
without a hearing and without right of appeal where 
they allow him to present his entire case to a par- 
ticular state department,?* and since he has a rem- 
edy by mandamus if such department arbitrarily 
refuses to act upon his application,?’ and a remedy 
in the courts if it acts erroneously;?% nor do these 
requirements .prevent an applicant from making 
the appleation in his trade name, where the pur- 
pose of the provision is merely to identify the 
licensee.”° 

Where the car is owned by two or more, an affir- 
mation stating that such ownership is bona fide is 
required under some regulations to be made to the 
application for registration.®° 

Application on blank form. A statutory provi- 
sion that an application for a motor vehicle license 
shall be made on a blank form provided by the 
state highway department furnishes a convenient 
and uniform method of effecting the purpose of 
registration and is not unconstitutional as vesting 
the state highway department with legislative 
powers.*+ 

[§ 153] 2. For License or Permit for Public Serv- 
ice Vehicle**—a, In General. Under the regulations 
authorizing or requiring the issuance of special 
licenses or permits for the operation of public serv- 
ice motor vehicles,** an application for a license or 
permit to operate a jitney, taxicab, motor bus, or 
other lke motor vehicle for hire must contain cer- 
tain designated information pertaining to the vehicle 
to be used,**, and in regard to applicant’s character 
and experience,*> the names of the highways or 
streets to be used,®® the termini between which the 
vehicle is to be operated,*7 a schedule of the times 
of departure therefrom,** and the name, residence, 


126-130.. 


required under 33. Special licenses and permits 


generally see Municipal Corporations | motor-vehicle,” unc 

J. some regulations means a description 
of all the necessary equipment, in- 
cluding lights. Wolff v. Sadler, 30 
PAA DISts oOo! 


XVIII in 44 C 

10. Melconian v. Grand Rapids, 218 
Mich. 397, 188 NW 521. 

11. Melconian v. Grand Rapids, 
supra; Powelsland v. Toledo, 15 Oh. 
A, 198; Ex p. Bogle, 78 Tex. Cr. 1, 
179. SW 1193. 

Power of municipality to license 

_such vehicles generally see supra 
§§ 105-107. 

12. Racine v. Tenth Judicial et 
Ct. 5. SPURS EA Tb pe 984 Anes 
Bogle, 78 Tex. Cr. 1, 179 SW 1193. 

[a] Tlustration.—An ordinance 
authorizing the city clerk, upon the 
approval of the chief of police, to 
issue licenses to operators of public 
service motor vehicles is not invalid 
because it confers on the officers 
named an unbridled discretion in 
issuing, or refusing to issue, licenses. 
Racine v. Tenth Judicial Dist. Ct., 39 
Rie Ti 4755598 AOT. 

13. Racine v. Tenth Judicial Dist. 
Ct., supra. 

14. New Orleans v. Badie, 146 La. 
550, 83 S 826. 

{a] An ordinance giving unregu- 
lated discretion to a public board or 
commission as to whom taxicab per- 
mits shall be granted is unconstitu- 
tional as permitting the power to be 
exercised in an arbitrary and dis- 
criminatory manner. New Orleans v. 
Badie, 146 La. 550, 83 S 826. 


15. See supra §§ 74-102._ 
16. See statutory provisions. 
17; In re. Schuler, 167 Cal. 282, 


139 P 685, AnnCas1915C 706. 
Validity of license ri rena ae gen- 


erally see supra §§ 79-— 
is. In re Schuler, tet "oal, 282, 139 


P 685, AnnCas1915C 706. 
19. In re Schuler, supra; Wolff v. 
Sadler, 30 Pa. Dist. 399. 


[42 C. J,—45] 


20. In re Schuler, 167 Cal. 282, 
139 P 685, AnnCasi1915C 706. 

2i1. Crompton v. ‘Williams, 216 
Mass. 184, 103 NE 298; Wolff v. Sad- 
ler, 30 Pa. Dist. 399. 


22. Wolff v. Sadler, supra. 

Age as condition to driver’s license 
see infra § 224. 

23. Wolff v. Sadler, 30 Pa. Dist. 
399. 

24. Wolff v. Sadler, supra. 

25. Wolff v. Sadler, supra. 

Penalties for violations of license 
regulations generally see infra § 192. 


26. In re Schuler, 167 Cal. 282, 
139 P 685, AnnCas1915C 706. 

27. See supra § 145. 

28. In re Schuler, 167 Cal. 282, 
139 P 685, AnnCas1915C 706. 

29. Crompton v. Williams, 216 


Mass. 184, 103 NE 298. 

[a] Rule applied.—A statute pro- 
viding that individuals engaged in 
business under names other than 
their own shall file a certificate stat- 
ing the- full name and residence of 
the owner of the business is intended 
for the information and protection of 
the creditors of the person using the 
trade name, and hence a noncompli- 
ance therewith will not defeat an ac- 
tion for damages arising out of an in- 
jury to an automobile registered 
under his trade name. Crompton v. 
Williams, 216 Mass. 184, 103 NE 298. 

30. In re Automobiles, 19 Pa. Dist. 
781437 Pam Cone. 

31. Robbins v. Limestone County, 
114 Tex. 345, 268 SW 915. 

32. For certificate of public con- 
venience and necessity see supra §§ 


generally see supra §§ 104-141. 

34. Cloe v. State, 209 Ala. 544, 96 
S 704; Huston v. Des Moines, 176 
Iowa 455, 156 NW 883; Melconian v. 
Grand Rapids, 218 Mich. 397, 188 NW 
521; Bergen Bus Line, Inc. v. Hacken- 
sack Impr. Commn., (N. J. Sup.) 132 
A 296. 

[a] Illustration of matters to be 
set forth.—An application in writing 
for a license to operate an autobus 
should set forth ‘‘(a) the name of the 
owner; (b) whether such owner is an 
individual, copartnership, or corpora- 
tion, or joint-stock company; (c) in 
case the owner is not an individual, 
the names of its officers and mem- 
bers; (d) the business address of the 
applicant; (e) whether the applicant 
is or will be vested with the title of 
the auto bus, or whether the appli- 
cant is the lessee or representative of 
the owner; (f) the proposed route: 
(g) the location of the proposed regu: 
lar stops along route within the city; 
(h) the proposed schedule of depar- 
ture; (i) the proposed fare or fares 
to be charged; (j) the number of auto 
busses intended to be operated; (k) 
a place within the city where the 
bus or busses might be inspected; (1) 
an agreement to abide by the require- 
ments of the ordinance.’ Bergen Bus 
Dine,“” Ine? ve" Hackensack <Impr: 
Commn., (N. J. Sup.) 132 A 296, 

35. Cloe v. State, 209 Ala. 544, 96 
S 704; Melconian vy. Grand Rapids, 
218 Mich. 397, 188 NW 521. 

36. Giglio v: Barrett, 207 Ala, 278, 
92 S 668; Huston y. Des Moines, 176 
Iowa 455, 156 NW 883. 

37. Giglio v. Barrett, 207 Ala. 278, 
92 S 668; Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 

38. Huston vy. Des Moines, supra, 
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and qualifications of the driver.*® Such require- 
ments by a municipal ordinance have been held 
valid as being within the power of the city, as a 
regulatory measure,*° and a city which has enacted 
a general ordinance’ designating matters to be set 
forth by such an applicant must, in dealing with 
applicant, conform to the provisions of the ordi- 
nanece.4? 

Particular form. Under some local regulations 
the application should be made on a form provided 
by the city;*? but if an applicant is unable to pro- 
cure an application form from the city he may draft 
one for himself, and file it.*% 

Indorsement of property owner. A municipality, 
under its power to regulate the operation of motor 
vehicles for hire,*4 may require that an application 
for a license to operate a taxicab with a stand in or 
about a hotel or depot shall have indorsed thereon 
the approval of the owner, lessee, or manager of 
such hotel or depot,#® and such a regulation is not 
unreasonable.*® 

Parties. Parties having an interest and appear- 
ing in opposition to the issuance of the lense or 
permit should upon request be permitted to be 
joined in the proceedings in order that their rights 
may be protected.*7 

Submission to popular vote. It has been held that 
a license to operate taxicabs upon city streets does 
not create a franchise within the meaning of a 
statute requiring the granting of a franchise to be 
submitted to the vote of the people.*® But on the 
other hand, it has been held that the right to run 
motor busses for hire upon the city streets is a 
‘‘franchise’’ within the meaning of a charter pro- 
vision requiring such a vote.*® 

[§ 154] b. Hearing and Review.®° Upon an ap- 
plication for a. license or permit to operate public 
service motor vehicles, such as motor busses, public 
notice, as required by the statute, must be given 
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of such application and of the hearing to be had 
thereon,®! and a hearing be conducted by the li- 
censing authorities, and questions pertaining to the 
issuance of the license determined thereon;°* or, 
under some regulations, the application may be re- 
ferred to an investigating officer or committee.®* 
Where on such hearing the main question at issue 
is whether applicant operated his busses in such a 
manner as to afford safety and protection to his 
passengers and to the public, an order granting such 
permission after a full hearing implies a finding 
on such issue favorable to petitioner. Be 

Review.®> An appeal may be taken from the 
ruling of the licensing authorities in granting or 
refusing a license or permit, under some regula- 
tions, to a higher board or commission;*® or, in a 
proper case, to a court of law.®7 Questions of law 
may be raised on exceptions to the rulings of such 
authorities in granting a license;°* and the bill of 
exceptions should conform, as far as possible, to 
the practice in courts of law.®®? Upon such appeal, 
the court cannot review the judgment of the h- 
eensing authorities as to the publie policy or dis- 
cretion in granting a license;®® and it may review 
findings of facts only where they are not supported 
by the evidence,®! and so far as the licensing au- 
thorities’ ruling goes beyond questions involved, it 
is outside the issues and will not be noticed on 
review.°? 

Parties. A person seeking a review of the grant- 
ing of a license must have a personal or property 
interest which will be especially or immediately 
affected by the granting of such license;%* and to 
be entitled to raise exceptions, he must in some 
way be a party to the proceedings.*4 Thus cer- 
tiorari to review the proceedings granting such a 
license will be dismissed where it is not shown 
that any personal or property interests of the prose- 
cution are affected.© 


[§§ 153-154 


39. Huston v. Des Moines, supra. 

Driver’s or chauffeur’s license gen- 
erally see infra §§ 210-237. 

40. Giglio v. Barrett, 207 Ala. 278, 
92 S 668; Huston v. Des Moines, 176 
Iowa 455, 156 NW 883; Melconian v. 
Breed Rapids, 218 Mich. 397, 188 NW 
521, 

[a] A municipality under its 
power ‘‘to regulate and license jit- 
neys”’ may require an application for 
a license therefor, stating the type of 
motor car and the horse power, fac- 
tory number, state license number, 
ane seating capacity thereof, Huston 


. Des. Moines, 176 Iowa 455, 156 
Nw 883. 
41. Bergen Bus Line, Inc. v. Hac- 


kensack Impr. Commn., (N. J. Sup.) 
132 A 296. 

42. Cloe v. State, 209 Ala. 544, 96 
S 704; Melconian v. Grand Rapids, 218 
Mich, 397, 188 NW 521. 

43. Cloe v. State, 209 Ala. 544, 96 
S 704. 

44. See supra § 55. 

45. Ritchhart y. Barton, 193 Iowa 
271, 186 NW 851. 

46. Ritchhart v. Barton, supra. 

47. In re Samoset Co., 125 Me. 141, 
131 A 692, 

48. Ritchhart vy. Barton, 193 Iowa 
271, 186 NW 85i. 

Certificate of convenience and 
necessity as limited franchise see 


supra § 110. 

49. McCutcheon v. Wozencraft, 
(Tex. «Commn. <A.). «255; ~ SW 3746 
[reve .G@ivias Avi 23 0iur Siw oe), s@boll 
Dallas v. Gill, (Civ. A.) 199 SW 
1144)]. 


50. On application for certificate 
of convenience and necessity: 


Hearing see supra # ghia, 129. 
Review see supra § 1 

51. Public. Serv. R. Sm v. General 
Omnibus-Co., 938 N. J. L. 344, 108 A 
229; New York, etc., dR Comw) Griffin, 
235. N. Wio-:174,° 1389. NE 231) 

[a] Evidence of notice.—Where 
the preamble to an ordinance grant- 
ing permission to a motor bus com- 
pany to operate on certain streets 
sets out a compliance by the board 
of commissioners with the statutes 
relating to an application for such 
permission, and also an adjudication 
by the board on all the facts required 
to be adjudged by it to give it juris- 
diction to enact the ordinance, it is a 
sufficient showing, in the absence of 
anything appearing to the contrary, 
that the notice required by the stat- 
ute, of a hearing on a petition for 
such a machine, was given. Public 
Serv. R. Co, v. General Omnibus Co., 
93 AN: J.) Te 844, LO8h Ar? 219; 

Notice as to certificate of public 
stipepria ye and necessity see supra 

52. New. York, etc.,. R.- Co. v. 
Griffin, 235 N. Y. 174, 1389 NE 281. 

Hearing on proceeding for certifi- 
cate of public convenience and neces- 
sity see supra § 128. 


53. See supra § 150. 

54. In re James, 98 Vt. 477, 129 
A175. 

55. Review of proceedings as to 


certificate of convenience and neces- 
sity see supra § 130. 

56. See case infra this note. 

[aj] In England, under Roads Act 
(1920) § 14 (38), if the licensing au- 
thority refuses to grant a license for 
a motor bus or grants it subject to 


conditions, an appeal may be taken to 
the minister of transport, who may 
make such order thereon as he thinks 
fit. Rex v. Bradford Corp., 90 J. P 


140. 
57. See cases infra notes 60-62. 
58. In re Samoset  Co., 
141, 131 A 692. 
59. In re Samoset Co., supra. 
60. In re Samoset Co., supra. 
Discretion of commission in general 
see supra § 151. 
61. In re Samoset Co., 125 Me. 141, 


131 A 692. 
Aen In re James, 98 Vt. 477, 129 A 
[al] Thus, where on a petition to 


the public service commission for 
permission to operate certain motor 
busses, the main question at issue is 
whether the petitioner operated his 
busses in such a manner as to afford 
safety and protection to his passen- 
gers and to the public, the ruling of 
the commission, in so far as it may 
be regarded as a holding that it has 
no jurisdiction over the matter of 
time schedules in general, was en- 
tirely outside of any issue presented, 
and is therefore in effect a decision of 
a moot question, which will not be 


reviewed. In re James, 98 Vt. 477, 
129 A 175. 
63. Public Serv. R. Co. v. Hacken- 


sack Impr. Commn., (N. J. Sup.) 136 
A 189; Bergen Bus Line, Inc. v. Hack- 
ensack Impr. Commn., (N. J. Sup.) 
132 A 296. 

64. In re Samoset Co., 125 Me. 141, 
131 A 692. 

65. Public Serv. R. Co. v. Hacken- 
per es Commn., (N. J. Sup.) 136 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 155-156] 

[§ 155] c. Sale of Motor Bus Routes to Highest 
Bidder. Under some statutes®® cities of a certain 
class may by ordinance provide for the sale of 
motor bus routes at public auction.*? Where the 
statute provides that the sale must be made to 
the highest bidder, under proper regulations, the 
common council of such cities has no discretion to 
refuse to grant a franchise to operate a motor bus 
route to the highest bidder who complies with its 
regulations as to security, but must sell the route 
to such bidder,®* and protect itself, as respects the 
bidder’s good faith, responsibility, and legal ca- 
pacity by the terms of the sale.°® By bidding under 
an ordinance relating to such a sale, the bidder as 
a matter of law accepts the legal conditions of the 
ordinance,’® even in the absence of provision to that 
effect. A provision requiring the successful bidder 
to apply for consent to connect with subway stations 
and to operate extensions without extra fare is 


valid and does not make the franchise indefinite and - 


uneertain.”? ; 

Invalid provisions. Under such a statute a pro- 
vision of an ordinance relating to such a sale, which 
reserves the right to refuse any and all bids, is 
illegal;7* and a provision requiring operators to 
agree not to claim that any provisions of the con- 
tract are ultra vires, unreasonable, or void, is void 
as against public policy,’* as is also a provision 
which ‘requires the successful bidder to agree to 
a summary forfeiture by the city in ease of default, 
without proceeding at’ law or in equity, if viewed as 
an attempted waiver by the franchise holder of the 
right to resort to the courts.7® So, also, a provision, 
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requiring the successful bidder to operate the route 
or portion of the route for which a certificate of 
convenience and necessity shall thereafter be 
granted, is invalid as requiring the bidder to accept 
a franchise he did not buy and which the common 
council did not sell.7° 

Restraining sale or granting of franchise. The 
invalidity of the provisions reserving‘ to the city 
the right to reject bids, and waiving the highest 
bidder’s right to a franchise and the right to claim 
that the contract is ultra vires, warrants an in- 
junction restraining the sale of such routes, as 
being likely to deter biddings.77 A suit for such 
an injunction may be instituted by a street railroad 
company both in its capacity as a taxpayer to pre- 
vent the consummation of .a proposed official act 
alleged to be illegal, wasteful, and injurious to 
the property and funds of the municipality,’® and 
also in its capacity as a party alleged to be ag- 
grieved by the prospect of certain proposed and 
threatened competition which being illegal would 
in effect be a continuing trespass upon its rights 
within the municipality.” A company which sub- 
mits a bid for the operation of bus routes, although 
interested in such a taxpayer’s action, is not a 
proper or necessary party to such suit,8° and is not 
entitled to intervene therein,*! but its counsel may 
be heard as amicus curie.®? 

[§ 156] L. Form and Requisites of License or 
Registration.*? A license or registration of a mo- 
tor vehicle should comply with the requirements of 
the statute®* or ordinance® as to its formal 
requisites,*® such as in respect of the name in 


Div. 97, 218 NYS 


66. See New York Second Class| grounds 218 App. Diy. 97, 100, 218 NYS 103 [rev 128 
Cities L. § 37; Pub. Serv. Commn. | 103]. Misc. 108, 217 NYS 686]. 
L. § 53, as amended by L. (1921) ¢ 76. Yonkers R. Co. v. Yonkers, 218 77. Yonkers R. Co. v. Yonkers, 
134 § 33; Transp. Corp. L. § 25, as App. Div. 97, 218 NYS 103 [rev 128] supra. 
added by L. (1913) c 495 § 1, and] Misc. 108, 217 NYS 686]. [a] Reasons for rule.—“This is a 


amended by L. (1915) ¢ 667 § 1; § 26, [a] 


Reasons for rule.—‘‘The Pub- 


proceeding prior to the sale, and. the 


as added by L. (1915) c¢ 667 § 2, and 
amended by L. (1919) c¢ 307; and 
other statutory provisions. 

67. See cases infra this note; and 
infra notes 68-82. ; 

[a] In New York Gen. City L. § 
23 subd 2, prohibiting the sale of a 
franchise by a city except by a vote 
of three fourths of the members of 
the city council and at public auc- 
tion, applies only where a _ special 
statute or ordinance defeats or cur- 
tails the power given by § 20 to grant 
a franchise or rights to use streets, 
and does not apply to consent to 
operate motor busses granted under 
Transp. Corp. L. § 26, which. is''a 
general statute. Colonial Motor 
Coach Corp. v. Oswego, 126 Misc. 829, 
215 NYS 159 [aff 217 NYS 907 mem]. 

68. Yonkers R. Co. v. Yonkers, 128 
Mise. 108, 217 NYS 686 [rev on other 
grounds 218 App. Div. 97, 218 NYS 
103]. 

ao: Yonkers R. Co. v. Yonkers, 218 
App. Div. 97, 218 NYS 103 [rev 128 
Misc. 108, 217 NYS 686]. 

70. Yonkers R. Co. v. Yonkers, 128 
Misc. 108, 217 NYS 686 [rev on other 
grounds 218 App. Div. 97, 218 NYS 
103]. 

aa Yonkers R. Co. v. Yonkers, 128 
Misc, 108, 217 NYS 686 [rev on other 
grounds 218 App. Div. 97, 218 NYS 
103]. 
rh Yonkers R. Co. v. Yonkers, 218 
App. Div. 97, 218 NYS 103 [rev 128 
Misc. 108, 217 NYS 686]. 

73. Yonkers R. Co. v. Yonkers, 128 
Misc. 108, 217 NYS 686 [rev on other 
grounds 218 App. Div. 97, 218 NYS 
103]. 

a Yonkers R. Co. v. Yonkers, 128 
Misc. 108, 217 NYS 686 [rev on other 
grounds 218 App. Div. 97, 218 NYS 
103]. 

75. Yonkers R. Co. v. Yonkers, 128 
Misc. 108,.217 NYS 686 [rev on other 


lic Service Commission is not obliged 
to grant the exact route applied for. 
It may make changes in the route, 
but those changes must not be of 
such a character as to make the route 
approved a different route from the 
route granted by the common council. 
If the changes made by the Public 
Service Commission are thus limited, 
the purchaser of the franchise would 
be obliged to accept it and carry out 
his contract notwithstanding the 
changes. He would be obliged to do 
this -without the provision above 
quoted. In the event that the Public 
Service Commission shall make such 
radical changes and modifications in 
the route applied for, so that it 
could not be said to be the same 
route, the purchaser would not be 
obliged to accept it. This provision 
was inserted, apparently, to meet that 
contingency. The purpose for which 
this provision was inserted, neces- 
sarily, was to bind the purchaser to 
do something he would not have been 
bound to do if that provision had not 
been inserted. The purpose of it, 
therefore, cannot be mistaken. It 
was to compel the purchaser to ac- 
cept a franchise he did not buy and 
which. the common council did not 
sell. This violates the statute (Sec- 
ond Class Cities Law § 37), which re- 
quires the sale of franchises at pub- 
lic auction to the highest bidder. To 
state the proposition in another way:: 
If the route approved by the Public 
Service Commission is the same route 
for which the common council sold 
the franchise, then this provision is 
unnecessary; if the route approved is 
different, then it has not been sold in 
accordance with the statute and the 
purchaser should not be compelled or 
permitted to accept it by reason of 
any provision in the ordinance.” 
Yonkers R. Co. v. Yonkers, 218 App. 


purpose of it -is, at least so far as 
this court is concerned, to strip the 
ordinance of all provisions which 
would, in any way, deter any one 
from bidding at the proposed sale, If 
the terms of sale contain a provision 
authorizing the common council to 
reject bids and award the franchises 
to bidders other than the highest 
bidders it necessarily acts as a deter- 
rent upon bidding. The fact that the 
highest bidder may be obliged to re- 
sort to mandamus to procure what he 
is entitled to, under the law, is made 
apparent by this provision. He is 
warned that, instead of securing what 
he is entitled to by the highest bid, 
he may be obliged to resort to a law 
suit for that purpose. ... This situ- 


ation is emphasized and accentuated 


by the other provision, by which the 
bidder. by the submission of his bid, 
accepts the ‘conditions and recitals 
of this ordinance.’ This is an attempt 
to have the bidder waive, in advance, 
the right to have the franchise 
awarded to the highest bidder.” 
Yonkers R. Co. v.. Yonkers, 218 App. 
Div: 97, 99; 218) NYS 103° frevi 128 
Misc. 108, 217 NYS 686]. 

78. Yonkers R,. Co. v. Yonkers, 128 
Misc. 108, 217 NYS 686 [rev on other 
grounds 218 App. ‘Div. 97, 218 NYS 


103]. 

79. Yonkers R. Co. v. Yonkers, 
supra. 

80. ‘Yonkers R. Co. v. Yonkers, 
supra. : 

81. Yonkers R. Co. v. Yonkers, 
supra. 

82. Yonkers R. Co. vy. Yonkers, 
supra, 

83. Form and requisites of licenses 


generally see Licenses § 99. 

84. See statutory provisions, 

85. See municipal ordinances. 

86. Nichols v. Holyoke St. R. Co., 
250 Mass,, 88, 145 NE: 33, 
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which it is issued or made.§? The registration of 
a motor vehicle must comply with the statutory pro- 
visions in respect of the particular type of car 
registered,®® and a registration of one type of car 
under a description of another type is not a valid 
registration.®® 

Acceptance of permit or consent. Formal ac- 
ceptance of the consent given by a city ordinance 
to the operation of motor busses on the streets need 
not be executed or filed with the city clerk to make 
it binding,®° unless the consent requires such ac- 
ceptance;®! nor is it necessary that motor busses be 
operated in\order to make acceptance of the fran- 
chise or grant binding on the city.°? 

[§ 157] M. Registration Cards and Number 
Plates®*—1. In General. Upon obtaining his motor 
vehicle license and registering his vehicle,®* and 
paying a license fee therefor,®® the statutes ordi- 
narily impose the duty on applicant to procure 
and on the licensing officials to issue to him a 
registration card or certificate,°® and a set of regis- 
tration plates bearing the numbers or the numbers 
and letters that have been assigned to his motor 
vehicle in his certificate of registration.** The pos- 
session of these cards or certificates and plates is 
evidence of the fact that the owner and operator 
of the car has complied with the law requiring 
registration and payment of the license fee,®* and is 
also evidence of the right of the owner of the car 
that has been registered and for which license plates 
have been issued to operate that particular car.°? 

Special numbers. Where a special registration of 
public service motor vehicles is required, corre- 
sponding special number plates may be required 
to be issued or procured.2 Such a requirement is 
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not rendered unreasonable by reason of" the fact 
that a certain business, such as a livery business, 
will be injured, if the motor vehicles thereof are 
required to display special public service number 
plates which indicate that the service is not pri- 
vate.® gy 

Inability to procure certificate or tag. A pro- 
vision, requiring an owner to secure a license tag 
and certificate of ownership which must be at- 
tached to his vehicle before it may be used upon 
the streets and highways, does not require an au- 
tomobile owner to assume the risk of possible arrest 
and punishment for a violation of the provision 
where conditions arise naturally out of the practi- 
cal operation of the law which render it impossible 
for the owner to comply with the provision thereof,* 
as where conditions arise which make it impossible 
for the proper official to furnish, and the owner 
to secure, such a tag and certificate;> and accord- 
ingly it has been held that if the agents of the 
state are unable to furnish such tags and certifi- 
cates within the time limit prescribed by law, the 
owner is thereby relieved of all responsibility, 
erlminal or otherwise, for failure to secure such a 
tag and certificate so long as this condition exists.® 

Loss of plates. Under some regulations in case of 
the loss of number tags or plates, a new pair of 
tags or plates bearing another number than that 
borne by the lost tag or plate may be obtained.” 

[§ 158] 2. Display of Number Plates. Statutes 
have been upheld which require that, at all times 
when a motor vehicle for which number plates 
have been issued is in operation, such plates shall 
be conspicuously displayed on the car in a certain 
position and manner,* and that the number or 


87. See supra §§ 92-99. 

88. Nichols v. Holyoke St. R. Co., 
250 Mass. 88, 145 NE 33. 

89. Nichols vy. Holyoke St. R. Co., 
supra. 

90. Colonial Motor Coach Corp. v. 
Oswego, 126 Misc. 829, 215 NYS 159 
{aff 217 NYS 907 mem]. 

[a] Acceptance held sufficient.— 
The fact that a corporation, granted 
the right to operate motor busses on 
the streets by a city ordinance, ap- 
plies to the public service commission 
for a certificate of necessity and con- 
venience, and expends substantial 
sums for attorneys to represent it on 
such application, and purchases 
busses and the existing route, consti- 
tutes a sufficient acceptance of the 
grant to preclude its withdrawal be- 
fore the commission’s decision on the 
application is reached. Colonial 
Motor Coach Corp. v. Oswego, 126 
Misc. 829, 215 NYS 159 [aff 217 NYS 
907 mem]. 

91. Colonial Motor Coach Corp. v. 
Oswego, supra. 

92. Colonial Motor Coach Corp. v. 
Oswego, supra. 

93. Under license and registration 
by manufacturer or dealer see supra 
§§ 100-102. 

94. See supra §§ 74, 92. 

95. Iicense fees and taxes gen- 
erally see infra §§ 193-209. 

96. Cowan v: State, 171 Ark. 1018, 
287 SW 201; Boyd v. Coleman, (Miss.) 
111 S 600. 

Registration generally see supra §§ 
74, 92. 

97. Cowan v. State, 171 Ark. 1018, 
287 SW 201. And see cases infra 
notes 8-17. 

98. Cowan v. State, supra: Coates 
v. Marion County, 96 Or. 334, 189 P 
903. 

fa] The fact that a car has at- 
tached thereto a number plate for the 
current year is evidence that the law 
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has been complied with without other 
evidence of a license being issued. 
Coates v. Marion County, 96 Or. 334, 
189 P 903. 3 

99. Cowan v. State, 171 Ark. 1018, 
287 SW 201. 

1. See supra § 104. 

2. Cotter v. Stoeckel, 97 Conn, 239, 
116 A 248; State v. Vaughan, 97 W. 
Va. 563, 125 SH 583. 

[a] Illustration.—A hotel keeper 
who operates a motor truck in con- 
nection with his hotel business, haul- 
ing the light baggage of his guests 
free of charge, but making a charge 
for transporting their trunks and 
heavy articles, and occasionally, at 
his, own pleasure and by_ special 
agreement, carries goods of others 
for hire, but does not undertake to 
serve all who may choose to employ 
him, is not engaged in the public 
transportation of property, and is not 
required to procure and display upon 
his truck a “class H-4’’ license plate, 
under Acts (1928) c 6. On the con- 
trary, he is a private carrier for hire, 
and is therefore a ‘‘class B” carrier 
under the act. State v. Vaughan, 97 
W. Va. 563, 125 SE 588. 

3. Cotter v. Stoeckel, 97 Conn, 239, 
244, 116 A 248. 

“The plaintiffs allege that many of 
their customers are not willing to 
ride in cars which carry a number- 
plate indicating that they are not 
private cars, and that the defendant 
commissioner, under authority of the 
statutes recited above, intends to re- 
quire public-service motor-vehicles to 
bear number-plates with special num- 
bers thereon which would indicate 
that the vehicles are not private, and 
that the business of the plaintiffs will 
be greatly impaired thereby. That 
these reasonable fears of the plain- 
tiffs, of pecuniary loss, fall far short 
of presenting such a case of the de- 
struction or confiscation of property, 


or prohibition of a lawful business, 
as would justify a court in holding 
that the legislature could not rea- 
“onably regulate public-service motor- 
vehicles and public-service ~ motor- 
vehicle traffic, to the extent provided 
for in the statutes in question, seems 
indisputable.” Cotter v. Stoeckel, 97 
Conn.- 239, 244, 116 A 248. 

Boyd v. Coleman, (Miss.) 111 $ 


5. Boyd v. Coleman, supra. 

6. Boyd v. Coleman, supra. 

7. In re Automobiles, 18 Pa. Dist. 
36 Pa. Co. 155. 

8. Ill.—Chicago v. Francis, 262 Il. 
331, 104 NE 662; Ayres v. Chicago, 
239 Ill. 237, 87 NE 1073. 

Ind.—Baldwin y. State, 194 Ind. 303, 
141 NE 343. 

Iowa.—State v. Gish, 168 Iowa 70, 
150 NW 387, AnnCas1917B 135. 

Mass.—Evans v. Rice; 238 Mass. 
318, 130 NE 672; Com; yv. Boyd, 188 
Mass. 79, 74 NE 255, 108 AmSR 464. 

Mich.—Hatter v, Dodge, 202 Mich, 
97, 167 NW 935. 

Mo.—St. Louis v. Williams, 235 
Mo. 508, 1389 SW 340. 

Fok J.—O’Connor vy. Clawans, 133 A 

N. Y.—Peo. v. Schoepflin, 78 Misc. 
62, 137 NYS 675. 

Or.—State v. Preston, 103 Or. 631 
206 P 304, 23 ALR 414. ‘ 

Pa.—In re Automobile Acts, 15 Pa, 
Dist. 83. 

Tex.—Atkins v. State Highwa 
Dept., (Civ. A.) 201 SW 226. . gf 

Utah.—State v. Olson, 59 Utah 549, 
205 2 33st. 

[a] Subject and title of act.—A 
statute whose purpose, as expressed 
in its title, is to regulate the placing 
of identification numbers on vehicles, 
to provide for the registration, trans- 
fer of ownership, inspection, and 
issuing of number plates for vehicles, 
and to prevent the theft of vehicles 
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figures shall be of a specified size or dimension.® 
Or such a regulation may be the subject of an order 
of the state highway commission.!° The purpose 
of these regulations is to furnish a means of identi- 
fication of the vehicle and its owner or operator."* 

Unlawful operation. Under these requirements 
it is unlawful to operate a car without proper 
number plates being displayed thereon,'” or a per- 
mit authorizing the use of temporary plates;!* or 
to operate it with only number plates attached 
which were issued to a former owner.'*~ And stat- 
utes have been upheld which make it unlawful for 
the owner of an automobile to display thereon any 
registration plate or plates that are not furnished 
by the proper’ state licensing officials.*° Where the 
statute permits the dealer to loan his number plates 
to a purchaser for five days and is construed to 
permit the purchaser to operate the vehicle for such 
period by virtue of the dealer’s certificate of regis- 
tration,’® the failure of the purchaser to place the 
dealer’s markers upon the vehicle will not pre- 
elude him from recovering for an injury received 
from the negligent act of another while he is operat- 
ing the vehicle upon the highway.*’ 


and parts thereof, is not open to 
constitutional objection on the erqund. 
that it contains more than one sub- 
State v, Olson, 59 Utah 549, 205 


sion to 
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cluded in the proclamation convening 
the legislature in extraordinary ses- 
the question of 
amending an automobile license tax, 


consider 
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Exemptions. Statutes have also been upheld 
which exempt motor vehicle fire apparatus from 
displaying license plates thereon.'® 

[§ 159] 3. Municipal Number Plates and Cards. 
Under some statutes’® a municipality cannot require 
number plates to be carried and displayed in addi- 
tion to those issued by the state,?? except as to 
motor trucks or motor-driven commercial vehicles.” 
Under other statutes, however, a municipality in 
the exercise of its police power, in the interest of 
public safety,?? may require a person operating a 
motor vehicle on the streets of the municipality to 
display thereon a number plate furnished by the 
municipality,? and the carrying of such a municipal 
license plate is not prevented by the fact that the 
state statute provides that not more than one state 
license plate shall be carried on the front and back 
of the vehicle.24 An ordinance requiring one operat- 
ing a motor vehicle on the streets to display thereon 
the number furnished by the city is not in conflict 
with a constitutional provision prohibiting unrea- 
sonable searches;?° nor is it invalid as compelling 
the operator to furnish evidence against himself,?® 
or as depriving him of his rights without due process 


or a motor-driven commercial vehicle, 
to display on such vehicle any num- 
ber other than the number of the 
registration seal issued by the secre- 


ject. 

p> 337. i as authorized in a specified statute,|/tary of state. Chicago v. Francis, 
9. Com. v. Boyd, 188 Mass. 79, 74| where such statute among other | 262 Ill. 331, 104 NE 662; Ayres v. 

NE 255, 108 AmSR 464; In re Auto-|things provides for the registration] Chicago, 239 Ill. 237, 87 NH 1073. 


mobile Acts, 15 Pa. Dist. 83. 

[a] Arabic numerals not less than 
four inches long have been unheld as 
a valid requirement for the marking 


v. State, 


and numbering of such vehicles. 
(Ga.) 135 SE 912, 

[ec] In Pennsylvania (1) under the 
act of April 19, 1905, all tags, bearing 


(2) And therefore an ordinance re- 
quiring the owner of a motor vehicle, 
not a motor truck or motor-driven 
commercial vehicle, to display the 


Lee 


of registered numbers on motor ve- 
hicles. 
74 NE 255, 108 AmSR 464. 


10. See Com. v. Butler, 204 Mass. 


11, 90 NE 360 (holding that the por- 
tion of Commonwealth Avenue in 


that part of Boston called Brighton, 


which originally was laid out as a 
public highway and afterward placed 
under the care of the park commis- 
is a public highway within 


sioners, 
the meaning’ of an order of the 
Massachusetts highway commission 
requiring that an automobile operated 


on a public highway shall have its 


registered number plainly displayed 
thereon in a designated manner). 

11. Iowa.—State v. Gish, 168 Iowa 
70, 150 NW 37, AnnCas1917B 135. 

Mich.—Hatter v. Dodge, 202 Mich. 
97, 167 NW 935. 

Mo.—St. Louis v. Williams, 235 Mo. 
503, 509, 1389 SW 340. 

N. Y.—Peo. v. MacWilliams, 91 App. 
Div, 176,)179% 86° NYS" 357, 

Utah.—State v. Olson, 59 Utah 549, 
205. Psst: 


12. Shapiro v. Lyon, 254 Mass. 114, 
149 NE 543. And see cases supra 
notes 8-11. 


As penal offense see infra XIX. 
13. Shapiro v. Lyon, 254 Mass. 
110, 149 NE 543. 


14. Pierce v. Hutchinson, 241 Mass. 
557, 136 NE 261. 
15. Cowan y. State, 171 Ark. 1018, 


287 SW 201; Lee v. State, (Ga.) 135 
SE 912. 

[a] Subject and title of act.—The 
title of the statute as: “An act to 
provide for the annual registration 
and identification of motor vehicles,” 
ete., is broad enough to include a 
provision making it penal to use a 
number plate not furnished by the 
secretary of state, as this provision 
is germane to the object of the act 
and directly tends to make provisions 
of the act effective. Lee v. State, 
(Ga.) 135 SE 912. 

{b] As within proclamation call- 
ing session.—A provision in a statute 
that no number plates other than 
those furnished by the secretary of 
State shall be used is not invalid as 
not being one of the subjects’ in- 


Com. v. Boyd, 188 Mass. 79, 


license numbers, with the exception 
of the two furnished by the state 
highway department, were required 
to be removed from motor vehicles 
while being operated within the 
limits of this commonwealth. Brazier 
v. Philadelphia, 215 Pa. 297, 64 A 508, 
7 AnnCas 548; In re Automobile Acts, 
15 Pa, Dist. 83. (2) But under a later 
statute a resident may exhibit, in 
addition to the Pennsylvania regis- 
tration plates, a set of registration 
plates of one adjoining state. Act 
June’ 30,.:1919 (P; Lip -678 § 4); St. 
(1920) § 967. g 

16. See supra § 101. 

17. Bohmann vy. Perrett, 97 Conn. 
571, 118 A 42. 

18. State v. Preston, 103 Or. 631, 
206 P 304, 23 ALR 414, 

[aJ Reason for rule—‘It is a 
matter of common knowledge that 
fire-wagons and fire-engines are of a 
class separate: and _ distinct, and 
readily distinguishable from all other 
motor vehicles, while automobiles, 
when being used by officers and em- 
ployees of the city are not so dis- 
tinguishable. No reason, therefore, 
could exist to require a fire-wagon 
or a fire-engine to have displayed 
thereon a license plate, but it was 
necessary that automobiles, whether 
privately 6wned or not, should be 
required to have license plates so dis- 
played thereon, in order that the law 
could be conveniently and sneccess- 
fully enforced.” State v. Preston, 
tee Or. 631, 635, 206 P 304, 23 ALR 

Exemption of fire apparatus from 
license regulations generally see 
supra § 84. 

19. See statutory provisions. 

20. See cases infra this note. 

[a] In Illinois (1) under the motor 
vehicles acts of 1907 and 1911 which 
provide that no owner of a motor 
vehicle who shall have obtained a 
certificate from the secretaty of state 
shall be excluded or limited in the 
free use of the highway, nor be re- 
quired to display any number other 
than that issued by the secretary of 
state, a city cannot compel the owner 
of a motor vehicle, not a motor truck, 


number corresponding with the city 
license and making it an offense to 
fail to do so, is in conflict with the 
motor vehicle acts and is void. Chi- 
cago v. Francis, supra, (3) Prior to 
these acts an ordinance requiring all 
automobiles operated in the city to 
display for identification numbers and 
letters as provided in the ordinance 
was held to be a valid exercise of the 
general police power of the city in 
connection with the express power to 


regulate the use of the streets. Slade 
vi Chicago,:14 Illy €irh'520; f 
21. Chicago v. Francis, 262° 111. 
331, 104 NE 662. 
22. Peo. v. Schneider, 139 Mich. 
673, 103 NW 172, 69 LRA 345, 5 


AnnCas 790. 

23. Huston v. Des Moines, 176 
Iowa 455, 156 NW 883; Peo. v. Schnei-+ 
der, 139 Mich. 673, 103 NW 172, 69 
LRA 345, 5 AnnCas 790; Brazier v. 
Philadelphia, 15 Pa, Dist. 14. 

[a] In Missouri (1) under Rev. 
St. (1919) § 7596, a municipality may 
require the display of license plates 
by the owners of motor vehicles re- 
siding therein. Ex p. Tarling, 241 
SW 929. (2) Under Rev. St. (1909) 
§ 8505, however, it was held that the 
requirement of an ordinance that the 
number of the city license shall be 
displayed on an automobile was.in 
conflict with the statute which said 
that the owner of an automobile 
“shall not be required to place any 
other mark of identity upon his motor 
vehicle’ than the registration number 
registered with the secretary of state. 


St. Louis v. Williams, 235 Mo. 503, 
139 SW_ 340. 
24. Brazier v. Philadelphia, 215 


Pa, 297, 64 A 508, 7 AnnCas 548. 

25. Peo. v. Schneider, 139 Mich. 
673, 103 NW 172, 69 LRA 345, 5 Ann 
Casi 790% 

Unreasonable searches and seizures 
generally see Searches'and Seizures 
[35 Cye 1269 et seq]. 

26. Peo. v. Schneider, 139 Mich. 
673, 103 NW 172, 69 LRA 345, 5 Ann 
Cas 790. 

Constitutional guaranty against 
self-incrimination generally see Wit- 
nesses [40 Cye 25387 et seq]. 


70 [42 C.J.] 


of law.?7 

Cards inside vehicle. An ordinance which re- 
quires the operator of a motor vehicle licensed as 
a public hack or cab to display therein a card stat- 
ing the name of the owner, the number of the l- 
cense, and the rates of fare and regulations as to 
baggage, applies only to a person who has taken 
out such a license and actually engages in such 
business.?8 

[§ 160] N. Conditions Imposed2°—1. In General. 
Since no person has an inherent or vested right to 
use the public highways. and streets, as a place 
for carrying on a private business of operating 
motor vehicles for hire,?° and since such use of the 
streets may be wholly or partially prohibited,** the 
state,** or a municipality,** in regulating and grant- 
ing the right to make such use of the ‘public. high- 
ways and streets, may impose such reasonable terms 
or conditions as it deems fair and just,®* and which 
are fairly in the interest of public welfare and 
safety.2°> Thus a municipality may prescribe rea- 
sonable conditions upon which the operation of taxi- 
eabs and similar motor vehicles may be licensed 
or permited upon the streets,°° and, when empow- 
ered to do so, may require reasonable compensation 
for the repair and maintenance of pavements and 
bridges, compensation for traffic regulation, and 
any other expense occasioned by the operation of 


27. Peo. v. Schneider, 139 Mich. 
673, 103 NW 172, 69 LRA 345, 5]a_ license 
AnnCas 790. buses, 


Due process of law generally see 
Constitutional Law §§ 956-10 


have been taken 
28. Chicago v. Gall, 195 i i 41. 


and, 
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authority may attach conditions to 
issued for 
provided such conditions do 
not show that extraneous matters 
into consideration, 
if such a license is refused on 
appeal by the applicant, the minister 
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such a vehicle;*” but it cannot impose burdensome 
conditions which substantially nullify a certificate 
or license issued by the state officials.** The valid- 
ity of such a regulation does not depend upon the 
ability of an applicant for a license to comply 
with its conditions;*® and it has been held that 
individuals desiring to avail themselves of such 
right must comply with such terms and conditions 
whether they are reasonable or unreasonable.*° But 
a statute which requires a private motor vehicle 
carrier to -assume duties and burdens imposed on 
common earriers as a condition of the use of the 
highways is invalid as a violation of the due process 
clause of the constitution.*t 

Payment of taxes as condition. Under some stat- 
utes which have been held valid as not being dis- 
eriminatory or in violation of the. due process of 
law clause of the federal constitution,#2 an auto- 
mobile license cannot be issued until all taxes on 
the automobile for the preceding year have been 
paid,*® and such payment is evidenced by an affi- 
davit.44 Such a statute is not retrospective, even 
as applying to an automobile purchased before it 
took effect, since it merely provides a new method 
of collection of taxes which are already a lien upon 
the vehicle and for which it might be sold, and 
therefore adds no new burden of duty.*® 

[§ 161] 2. Bond or Other Security‘*—a. In Gen- 
(Ark.) 287 SW 763. — 

[a] Reason for rule.—‘If the in- 
ability of an applicant for license to 
comply with the regulation concern- 
ing the same were sufficient to render 


the regulation invalid, then there 
could be no regulation at all. The 


motor omni- 


29. Conditions to licenses generally 
see Licenses §§ 92-94. 
30. See supra § 103. 
31. See supra §§ 638, 64. 
‘32. Power of state as to public 
service motor vehicles: 
Controlling and regulating generally 
see supra § 54. 
Licensing generally see supra § 104. 
33. Power of municipality as to 
public service motor vehicles: 
Control and regulation generally see 
supra § 55. 
cent ole generally see supra §§ 105- 
t¢ 


34. U. S.—Schoenfeld v. Seattle, 
265 Fed. 726. 
Ala.—Giglio v. Barrett, 207 Ala. 


278, 92 S 668. 
Ark.—Hester Vv. 
Commn., 287 SW 763. 

Ga.—Schlesinger v. Atlanta, 161 Ga. 
148, 129 SE 861. 

Ill.—Weksler v. Collins, 817 Ill. 
132, 147 NE 797; Peo. v. Thompson, 
225 Til, A. 567. 

Miss.—Scott v. Hart, 128 Miss. 
353,91. S17. 

Mont.—State vy. Johnson, 75 Mont. 
240, 248 P 10738. 

N. J.—Irwin v. Atlantic City, 90 
Ni JiiL. 99,100) A 565 

15¢, I.—Gizzarelli V. 
R..1.1338, 117 A 859; 

Tenn.—Memphis vy. State, 133 Tenn. 
83, 179 SW 631, LRAI916B 1151, 
AnnCas1917C 1056. 

Utah.—Gilmer v. 
Commn., 247 P 284. 

vVt.—State v. Williams, 135 A 713; 
State v. Powers, 135 A 712; State v. 
Caplan, 1385 A 705. 

Wash.—In re Sound Transit Co., 
119 Wash. 684, 206 P 931; Hadfield v. 
Lundin, 98 Wash. 657, 168 P .516, 
LRAI1918B 909, AnnCas1918C 942. 

[a] Regulations have been held 
yeasonable which require that a motor 
vehicle shall have a certain efficiency 
before being entitled to be licensed 
as a public service vehicle. Peo. v. 
Thompson,: 225 Ill. A. 567. 

{b] In England, under the Roads 
Act (1920) § 14 (8), the licensing 


Arkansas R. 


Presbrey, 44 


Public Utilities 


of transport may direct the license to 

be issued on an undertaking. Rex v. 

Bradford Corp., 90 J. P. 140. 
Cross references: 

Bond or other security see 
§§ 161-174. 

Ce inyer ? as qualification see supra 

141. 

Condition in certificate to interstate 
company against receiving intra- 
state passengers see supra § 136. 

Necessity for certificate of public 
convenience and necessity see supra 
§§ 108-132. 

Requirement of cards and number 
plates see supra §§ 157-159. 

35. State v. Dillon, 82 Fla. 276, 
89 S 558, 22 ALR 227; Huston v. Des 
Moines, 176 Iowa 455, 156 NW 883; 
Nelsonville v. Ramsey, 113 Oh, St. 
217, 148 NE 694. 

36. Schlesinger v, Atlanta, 161 Ga. 
148, 129 SE 861; Peo. :v. Chicago Motor 
Bus Co., 295 Ill. 486, 129 NE 114; 
Ritchhart v. Barton, 193 Iowa 271, 
186 NW 851; Vanderwerker v. Su- 
perior, 179 Wis. 638, 192 NW 60. 

37. Peo. v. Chicago Motor Bus Co., 
295 Ill. 486, 129 NH 114; Vanderwerker 
Vv. Superior, 179 Wis. 638, 192, NW 60. 

38. Nelsonville v. Ramsey, 113 Oh. 
St. 217, 148 NE 694; Vanderwerker 
v. Superior, 179 Wis. 638, 192 NW 60. 

[a] Thus ordinances of a munici- 
pality must be reasonable police regu- 
lations with reference to the use of 
the streets of such, municipality and 
the control of traffic thereon, and not 
have for their purpose the material 
interference with, and practical 
elimination of, the efficieney of the 
service and accommodation of the 
public using an interurban bus trans- 
portation line, operating within the 
limits of such municipality over an 
interurban route along state high- 
ways between eities of the state, as 
sanctioned by the public utilities com- 
mission pursuant to a certificate of 
convenience and necessity issued un- 
der authority. Nelsonville v. Ram- 
sey, 113 Oh. St. 217,148 NE 694. 

39. Hester v. Arkansas R. Commn., 


infra 


validity of the regulation of a busi- 
ness operated under a license cannot 
be made to depend upon the ability 
of the applicant to comply.’ Hester 
v. Arkansas R. Commn., (Ark.) 287 
SW 7638, 764. 

Ability to procure bond or insur- 
ance see infra § 167. 

40. Schlesinger v. Atlanta, 161 Ga. 
148, 129 SE 861 

[a] Reasons for rule.—‘“Undoubt- 
edly municipal ordinances which are 
intended to regulate lawful occupa- 
tions and businesses must be reason- 
able. Otherwise they are void. But 
this principle is not applicable to 
the transportation of passengers for 
hire by the owners of jitneys and 
busses on the streets of a city. Such 
operators having no right to transact 
such business in the streets of a city, 
and as the cities can wholly prohibit 
the conduct of such business, if they 
see fit to grant permission for the 
conduct of such business on their 
streets, they can fix the terms and 
conditions upon which such business 
can be transacted; and permission to 
transact such business being a mere 
privilege or favor, the cities can name 
any terms and, conditions which they 
may see fit, and the ‘courts can not 
hold such terms and conditions un- 
reasonable.” Schlesinger vy. Atlanta, 
161 Ga. 148, 165, 129 SE 861. 

41. Frost, etce., Trucking Co. v., 
California R. Commn., 271 U. S. 583, 
46 SCt 605, 70 L. ed. 1101, 47 ALR 
457 [rev 197 Cal. 230, 240 P 26]. 

5 Po to bond or security see infra 

Private carrier as not subject to 
Re license regulations see supra 

138. i 

42. Milliken v. O’Meara, 74 Colo. 
475, 222 P 1116. 

43. Milliken v. O’Meara, 

44. Milliken v. O’Meara, supra. 

bs Milliken v. O’Meara, supra. 

a 43 monne generally see Bonds 9 


Bond as condition to license gen- 
erally see Licenses § f 


Supra, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 161-162] 
eral. The state legislature under its power to con- 
trol and regulate travel on the public highways of 
the state,*?7 and to provide for public safety by 
reasonable regulations of dangerous undertakings,*% 
may require that every owner before being allowed 
to register his motor vehicle must file a bond, policy 
of insurance, or other security for the discharge 
of his liability for injuries resulting from. the 
operation of his motor vehicle on the public high- 
ways.*® It may expressly prescribe the kind of 
security to be deposited,®° or, within specified limits, 
it may leave such matter to the option of the 
owner;*! and it may prohibit the cancellation of 
the bond or security by the principal or surety ex- 
cept in the ease of substitution of cash or other 
securities,°? or the transfer, loss, or destruction of 
the vehicle.®* The legislature may further provide, 
in such regulation, that the claim of a judgment 
creditor injured-by the negligent operation of the 
motor vehicle cannot be defeated by any statement 
made by or on behalf of insured,®* or by any viola- 
tion of the terms of the security,°> and may provide 
for a board of appeal, whose decision shall be final 
on questions respecting the security,°® and prescribe 
a penalty for a refusal to comply with such de- 
cision.°" 
Validity. A statutory regulation requiring such 
a bond, policy, or other security is not unreason- 
47. See Highways § 409. 
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in a proposed compulsory motor ve- 
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able,®® and is constitutional and valid.®® It is not — 
unconstitutional because it applies only to the own- 
ers of motor vehicles and not to the owners of 
other vehicles ;°° or applies to personal injuries or 
death only, and not to damages to property;®* or 
does not apply to nonresident owners or operators, 
or to state owned or controlled motor vehicles,®* or 
to injuries occurring on private property;°* or be- 
cause it provides that the security shall cover all 
claims, irrespective of number, arising from per- 
sonal injuries ;°° or because it requires an additional 
bond of persons operating motor vehicles as com- 
mon carriers;®°® or because it excludes from its 
benefits employees who are entitled to benefits under 
the Workmen’s Compensation Act;® or because it 
applies indifferently to all classes and kinds of 
motor vehicles;°* or because it does not exempt 
from its operation motor vehicles engaged in inter- 
state commerce.®® But it has been held that a 
provision that applicant may be granted a permit 
if he shows that he has sufficient property or if he 
obtains indemnity insurance is invalid as discrimina- 
tory, because of its omission of a provision per- 
mitting an applicant without property to give a 
private bond, since allowing a property owner to 
obtain a permit is exactly the same as a private 
bond.7° 

[§ 162] b. As to Public Service Vehicles—(1) In 


statute may rest is that the motor 


48. In re Opinion of Justices, 81 
N. H. 566, 129. A 117,-39 ALR 1023; 

Motor vehicle as dangerous instru- 
ment see supra § 16. 

Regulation of public safety gen- 
erally see Constitutional Law § 426. 

49. In re Opinion of Justices, 251 
Mass. 569, 147 NE 681; In re Opinion 
of Justices, 81 iN. -H.. 566,. 129. A, 117, 
39 ALR 1023. 

{a] In British Columbia, under 
St. (1915) c 72 § 19, provision is made 
for the furnishing of a bond or se- 
curity by any owner, driver, or chauf- 
feur of a motor vehicle. See In re 


Vancouver Incorporation Act, 10 
WestWkly 1362 (construing such 
statute). f 

50. In re Opinion of Justices, 81 


N. H. 566, 129 A 117, 39 ALR 1023. 

[a] Corporate security.—A general 
provision in a compulsory insurance 
bill, requiring the obligation to be 
secured by the liability of a corpora- 
tion whose continued solvency and 
accountability. are provided for by 
state regulations and supervision, 
and excluding one secured only by 
individuals as securities, is a proper 
exercise of legislative discretion. In 
re Opinion of Justices, 81 N. H. 566, 
129 A 117, 39 ALR 1023. 

51. In re Opinion of Justices, 251 
Mass. 569, 147 NE 681. 

[a] Cash or securities.—‘“An op- 
tion to the owner of the motor vehicle 
between the deposit of cash or Se- 
ecurities with a public officer and the 
furnishing of a surety bond or a 
policy of insurance offends no pro- 
vision of the Constitution. The pri- 
mary object is to afford security to 
the traveller injured on the public 
way through the negligent operation 
of the motor vehicle. The difference 
between these diverse methods of fur- 
nishing security is not an inequality 
of law in a constitutional sense.’ In 
re Opinion of Justices, 251 Mass. 569, 
601, 147 NE 681. 


52. In re Opinion of Justices, 
supra. 

53. In re Opinion of Justices, 
supra. 

54. In re Opinion of Justices, 
supra, 

55. In re Opinion of Justices, 
supra. ; 

56. In re Opinion of Justices, 
supra. 


[a] TWustrations.—(1) A provision 


hicle insurance act for a board of 
appeal, whose decision shall be final 
on questions, whether cancellation of 
policy or bond or refusal to issue 
policy or act as surety on bond is 
proper and reasonable, and whether 
applicant for a policy or bond is a 
proper risk, is not in excess of the 
legislative power to enact. In re 
Opinion of Justices, 251 Mass. 569, 
614, 147 NE 681. (2) A provision 
that a finding of the board of appeal 
shall be ‘‘final and binding up on 
the parties,’’ means only that findings 
of fact are final, and not such as 
would be unconstitutional, if enacted. 
In re Opinion of Justices, supra. 
57. In re Opinion of Justices, 


Tllustration.—Penalties in the 
form of suspension of the license to 
do business in the state or of an in- 
junction against the transaction of 
further business, provided for in a 
proposed compulsory motor .vehicle 
insurance act for the refusal of an 
insurance or bonding company to 
comply with the decision of the board 
of appeal, therein provided for, on 
matters affecting policies and bonds, 
is within the legislative power to 
impose. In re Opinion of Justices, 
251 Mass. 569, 147 NE 681. 


58. In re Opinion of Justices, 
supra. 
{a] Beason for rule—‘It fur- 


nishes a degree of assurance of com- 
pensation to those rightly and care- 
fully using the ways and injured by 
the carelessness of operators of motor 
vehicles,’”’ In re Opinion of Justices, 
251 Mass. 569, 596, 147 NE 681. 

59. In re Opinion of Justices, 
supra; In re Opinion of Justices, 81 
N. H. 566, 129 A 117%, 39 ALR 1023. 

fa] Reasons for rule.—‘‘The re- 
quirement for security for the pay- 
ment of the legal claims arising from 
personal injuries caused on highways 
by motor vehicles is an extension of 
the police power into a new field, so 
far as we are aware, but in our 
opinion it falls within the limits of 
the constitutional power of the Gen- 
eral Court. It may be justified on 
several grounds. The most important 
is the great uncompensated damage 
now caused by motor vehicles to in- 
nocent travellers upon the _ public 
ways. ... Another ground upon 
which the validity of the proposed 


vehicle is itself a dangerous instru- 
mentality. Unless kept in good re- 
pair and equipped with adequate. 
brakes and then driven on public 
ways with a high degree of care and 
skill, it is bound to become a source 
of imminent danger to other travel- 
lers.”” In re Opinion of Justices, 251. 
Mass. 569, 596, 147 NE 681. 

[b] “A general provision that a 
motor vehicle may be operated upon 
the public highways only when ade- 
quate provision has been made for 
compensation to persons injured be- 
cause of fault in such operation, is a 


valid law.’”’ In re Opinion of Justices, 
Ne H.. 566, 668,129 A 117,39 ALR 
3. ; 

60. In re Opinion of Justices, 251 
Mass. 569, 147 NE 681. 

61. In re Opinion of Justices, 
supra. 

62. In re Opinion of Justices,, 
supra, 

63. In re Opinion of Justices, 
supra 

64, In re Opinion of Justices, 
supra 

65. In re Opinion of Justices, 
supra, 

€6. In re Opinion of Justices, 
supra. 

67. In re Opinion of Justices, 
supra. 

Employees within act see Work- 


men’s Compensation Acts §§ 38-43. 
68. In re Opinion of Justices, 251 
Mass, 569, 147 NE 681. 
69. In re Opinion of Justices, 
In re Opinion of Justices, 81 
N. H. 566, 129 A 117,°39 ALR 1023! 
[a] Roasons for rule-——‘“The ques- 
tion here relates to a provision that 
individual responsibility shall be ac- 
cepted in certain cases and not in 
others. It involves more than the 
mere power to prescribe a corporate 
surety, to the exclusion of individual 
responsibility. The distinction in the 
bill is that between individual ac- 
countability in one instance and cor- 
porate responsibility in another. The 
provisions cannot be sustained upon 
the ground that a requirement of 
corporate responsibility is reasonable, 
for the act recognizes and permits 
personal accountability in some cases. 
This being made acceptable in some 
instances, no reason is apparent why 
it should not be so in all cases. If 
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General. The state legislature under its police 
power to regulate and license public service motor 
vehicles’! may require that the owner or operator 
of a jitney, taxicab, motor bus, or other public 
service motor vehicle transporting for hire, shall 
give a bond, policy of insurance, or other security 
for the benefit of persons injured or damaged by 
the negligent operation of such vehicles, as a con- 
dition to being permitted to operate the same upon 
the publie streets or highways;‘? and it may require 
such bond or security from persons engaged in rent- 
ing or leasing motor vehicles.7? So, also, a mu- 
nicipality, under its police powers to regulate and 
license the operation of such vehicles within the 
city limits,** may require such a bond or other se- 
curity, as a condition to the operation of such ve- 
hicles upon the streets of the municipality.*® 
Effect of requirement. Under such requirement, 
the mere fact that an owner or operator has a 
license or permit to operate motor vehicles for hire 
does not permit him to carry passengers for hire 
in such vehicles;*® and if he is unable or unwilling 
to furnish the bond or security, he may be exeluded 
from operating his vehicles, as a common carrier, on 
the publie streets or highways;*? and this rule ap- 
plies to a person who, upon the expiration of his 
the impecunious applicant can secure] business from 
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renting automobiles 
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original bonds, is unable to procure a renewal or new 
bond.78 But such a regulation does not affect the 
use of the vehicles for private purposes.’® 
Carriers within requirement. In accordance with 
the rule that the requirement of a special license 
or permit in respect of public service motor vehicles 
applies only to persons who operate such vehicles 
as public or quasi-public earriers,®° the requirement 
of a bond or policy of insurance as a condition to 
granting such license or permit can be imposed only 
on a public carrier as distinguished from a private 
carrier.“ If the security is required, in general 
terms, for the operation of such vehicles in certain 
cities, it applies to such operators.so jong as they 
operate within the limits of such cities, although 
they do not run on fixed or regular routes.2? But 
where the language of the statute requiring the 


| security is limited to motor vehicles operating be- 


tween fixed termini, it cannot be.required of ve- 
hicles not operating between fixed termini or over 
any regular route.*? 

[§ 163] (2) Validity of Requirements in Gen- 
eral.64 A regulation requiring such a bond or 
other security is largely a matter of legislative dis- 
cretion,®> 1s presumed to be reasonable,®® and is 


a policy of insurance insuring the 


the pledge of the accountability of 
his wealthy friend, he offers sub- 
stantially the same security as his 
opulent neighbor. It may well be 
claimed that under such circum- 
stances he should be relieved from 
the burden of paying an insurance 
premium. Denial. Of, the right , to 
qualify in this way seems to be a 
plain discrimination,” In re Opinion 
of Justices, 81 N. H. 566, 569, 129 A 
117, 39 ALR 1023, 
71. Existence of power generally 
see supra §§ 54, 104. 
U. S—Nolen v. Riechman, 225 


Fed. 812. 
Gali—In re’ Cardinal, 170 Cal. 519, 
150 P 348, LRAI915F 850. 
Ida.—Smallwood vy. Jeter, 42 Ida. 


169, 244 P 149. 

Tll.—Weksler v. Collins, 317 Ill. 132, 
147 NE 797. 

N. Y.—Peo. v. Martin, 203 NYS 
480 [aff 203 App. Div. 423, 197 NYS 
28]; Donella v. Enright, 195 NYS 217. 

Tenn.—Memphis v. State, 133 Tenn. 
83, 179 SW 631, LRA1916B 1151, Ann 
Cas1917C 1056. 

Wash.—State v. Seattle Taxicab, 
etce., Co., 90 Wash. 416, 156 P8387; 
State v. Howell, 85 Wash, 294, 147 P 
1159, AnnCas1916A 1231. 

{a] TIllustrations.—(1) A statute, 
requiring operators of motor vehicles 
as common carriers for hire in a 
city of the first class to secure the 
payment of any judgments recovered 
against them for death or personal 
injuries by a personal bond or a 
corporate surety bond or an insurance 


policy, is a valid exercise of the 
police power of the state. Peo. v. 
Martin, 203 NYS 480 [aff 203 App. 


Div. 423, 197 NYS 28]. (2) A statute, 
requiring the operators of motor ve- 
hicles carrying passengers for hire 
to file an indemnity bond or insur- 
ance policy securing payment for in- 
juries, is not an unwarranted exten- 
sion of the police power because in- 
suring payment of judgments. Weks- 
ler v. Collins, 317 Ill. 132, 147 NE 797. 

73. Welch v. Harnett, 127 Misc. 
221, 215 NYS 540. 

[a] Reason for rule.—‘‘The owner 
of an automobile who leases it to an 
incompetent driver or an irresponsi- 
ble person should be required to in- 
‘demnify those who are injured as a 
result of the negligence of the opera- 
tor, of such vehicle. This statute will 
tend to prevent men engaged in such 


to those who are immature or impru- 
dent, unskillful or inexperienced in 
the operation of such vehicles and 
they will be likely to use care to see 
that their automobiles are operated 
by fit and prudent drivers. Certainly 
if it is reasonable and proper for 
the Legislature to require owners of 
taxicabs to file indemnity bonds, such 
provision may also be applied to 
those owning automobiles which are 
leased to be operated by the lessees. 
In both cases the cars are driven by 
others than the owners, both are 
using the public streets for private 
gain.” Welch v. Harnett, 127 Misc. 
221, 228, 215 NYS 540. 

74. Power of municipality generally 
see supra §§ 55, 105-107. 

75. U. S.—Lutz v. New Orleans, 
235 Fed. 978 [aff 237 Fed. 1018 mem, 
150 CCA 654 mem]. 

Ark.—Willis v. Ft. Smith, 121 Ark. 
606, 182 SW 275. 

Cal.—In re Cardinal, 170 Cal. 519, 
150 P 348, LRA1915F 850. 

Fla.—State v. Dillon, 82 Fla. 276, 
89 S 558, 22 ALR 227. 

Ga.—Translyvania Casualty Ins. 
ah v. Atlanta, 35 Ga. A, 681, 184 SE 
632, 

Iowa.—Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 

La.—New Orleans y. Le Blane, 139 
La. 113, 71.8 248. 

Mass.—Com. vy. Slocum, 230 Mass. 
180, 119 NE 687. 

Mich.—Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521. 

Nev.— Ex p. Counts, 39 Nev. 61, 153 


Pee 
N. Y.—Campbell v. Quigley, 127 
Misc. 261, 215 NYS 677. 
Pa.—Wilkes-Barre Jitney Bus As- 
soc. v. Wilkes-Barre, 256 Pa. 462, 
100 A 954; Philadelphia Jitney Assoc. 
v. Blankenburg, 24 Pa. Dist. 1000. 
Tex.—Dallas v. Gill, (Civ. A.) 199 


Sw 1144; Greene v. San Antonio, 
(Civ. A.) 178 SW 6; Ex p. Sullivan, 77 


W. Va.—Ex p. Dickey, 76 W. Va. 
576, 85 SH 781, LRAI915F 840. 

{a] Illustration.—An ordinance 
regulating jitney busses and provid- 
ing that the owner or lessee must 
give a bond in the sum of ten thou- 
said dollars conditioned for the pay- 
ment for all injuries from the negli- 
gent operation or defective construc- 
tion of the jitney bus or from the 
violation of statutory ordinances, or 


, Tex, Cr. 72, 178 SW 537, 


owner or lessee against loss by rea- 
son of damage to person or property 
from the operation of the jitney bus, 
which policy shall aggregate ten 
thousand dollars, is valid, as being 
within the scope of the power of 
the municipality. In re Cardinal, 


AES Cal. 519, 150 P 348; LRAISIBE 
76. Puget Sound Tract., etce., Co. 


v. Grassmeyer, 102 Wash. 482, 173 P 
504, LRA1918F 469. 

[a] Thus a permit to jitney bus 
operators, from a city of the first 
class, to operate in the city, under 
an ordinance, does not authorize them 
to operate jitney busses in the city 
without having procured and filed a 
bond required by statute as a con- 
dition precedent to the operation of 
motor vehicles carrying passengers 
in cities of the first class. Puget 
Sound Tract., etc., Co. v. Grassmeyer, 
rie: Wash, 482, 173 P 594, LRA1918F 


77. Hadfield v. Lundin. 98 Wash. 
657, 168 P 516, LRA1918B 909, Ann 
Cas1918C 942. And see cases supra 
note 75. - 

Ability to procure bond or insur- 
ance as affecting validity of regula- 
tion see infra § 167. 

78. Hadfield v. Lundin. 98 Wash. 
657, 168 P 516, LRA1918B 909, Ann 
Cas1918C 942. 

79. _Weksler v. Collins, 317 Ill. 132, 
147 NE 797. 


80. See supra § 133. 
81. Michigan Public Utilities 
Commn. v. Duke, 266 U. S. 570, 45 


SCt 191, 69 L. ed. 445, 36 ALR 1105; 
Smallwood vy. Jeter, 42 Ida. 169, 244 
P 149, 

82. Puget Sound Tract., etc., Co. v. 
Grassmeyer, 102 Wash. 482, 173 P 
504, LRA1918F 469. 

83. State v. McLemore, (Tenn.) 
290 SW 386. 

84. As to continuing liability on 
security see infra § 171. 

Validity of requirement of bond by 
surety or insurance company see in- 
Laws 8 Loo, lh Ovkce as 

85. Smallwood v. Jeter, 42 Ida. 
169, 244 P 149; New Orleans v. Le 
Blane, 139 La. 113, 71 S 248. 

86. New Orleans v. Le 
supra; Campbell v. Quigley, 127 Misc. 


261, 215 NYS 677; Ex p. Bogle, 78 
Tex. iCre 13) 179-2S We 1193" Statenyvs 
Seattle Taxicab, etc., Co., 90 Wash. 


416, 156 P 837; State v. Howell, 85 


Se eR EE EE EE eS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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generally held to be constitutional 


the regulation making such requirement is reason- 
able in its terms and elassifications and apples 
alike to all persons within a particular class, it is 
not invalid as discriminatory or class legislation,** 
or as a grant of a special privilege, immunity, or 
Thus such a regulation is not invalid 
as being discriminatory or as elass legislation be- 
cause it requires such bond or insurance from the 
owners of taxicabs but does not include in its terms 
jitneys and motor busses operating along fixed 
routes,” or other motor vehicles;°* or because it 


franchise.®® 


Wash. 294, 147 P 1159, AnnCas1916A 

{a] An ordinance requiring bonds 
from the owners of motor vehicles 
operated for hire is presumed to be 
reasonable. Campbell v. Quigley, 127 
Misc. 261, 215 NYS 677. 

[b] Whe existence of conditions 
which require such a regulation must 
be assumed in: the absence of. evi- 
dence to the contrary. New Orleans 
v. Lie Blane, 139 La. 113, 71 S 248. 

[ec] Burden of proof.—Where a 
jitney owner charged with violating 
an ordinance by running a jitney 
without a license complains in habeas 
corpus by him that requirements of 
the ordinance that he pay a license 
fee and give bond amount to a pro- 
hibition, the burden is on him to es- 
tablish his contention. Ex p. Bogle, 


78. Tex, Cr. 1,179 SW 1193. 

87. Ga.—Hazleton vy. Atlanta, 147 
Ga. 207, 93 SE 202; Hazleton v. At- 
lanta, 144 Ga. 775, 87 SE 1043. 

Ind.—Sprout v. South Bend, 153 NE 
504, 154 NE 369. 

Iowa.—Huston y. Des Moines, 176 
Towa 455, 156 NW 883. 

N. J.—Gillard v. Manufacturers’ 
Casualty) Ins.- Coz63 /Neo J. da. 25; 
107 A 446 [aff 92 N. J. L. 141, 104 A 


707]. 
Tex.—Dallas v. Gill, (Civ. A.) 199 
Sw 1144. 


Wash.—State v. Ferry Line Auto 
Bus Co., 93 Wash. 614, 161 P 467. 

And see cases infra notes 88-98. 

- [a] Subject in title—(1) A stat- 
ute “relating to and regulating com- 
mon carriers of passengers upon pub- 
lic streets, roads and highways” and 
providing for bonding motor vehicles 
is not unconstitutional, as not ex- 
pressing its subject in its title. State 
v. Ferry Line Auto Bus Co., 93 Wash. 
614, 161 P 467; State v. Seattle Taxi- 
cab, etc., Co., 90. Wash, 416, 156) P 
837. (2) A statute entitled “An act 
granting to cities of all classes and 
towns, power to license and regulate 
so-called ‘jitney’ busses, and all 
motor vehicles, operated upon the 
streets and avenues of such cities 
and towns, doing a business similar 
to that transacted by street railway 
companies,” has a title sufficiently 
comprehensive to include provisions 
requiring the operators of such busses 
to give indemnity bonds for the pro- 
tection of the public or passengers 
who may be injured. Huston v. Des 
Moines, 176 Iowa 455, 156 NW 883. 
°(3) A statute entitled “An act con- 
cerning auto busses, commonly called 
jitneys, and their operation in cities” 
and prowiding for the filing of insur- 
ance as a condition to the granting 
of a license, is not unconstitutional, 
since its title by the use of the word 
“operation” fairly comprehends the 
subject matter of jitney insurance, 
as indemnity and protection to the 
traveling public, for whose benefit 
the policy is issued and filed. Gillard 
v. Manufacturers’ Casualty Ins. Co., 
OSUINE Je 2155207 PA’ 446 [att 92 
N. J. LE. 141, 104 A 707]. 

[b] Uniformity of taxation.—An 
ordinance regulating - the — licensing 
and operation of “jitney busses,” and 
réquiring the person operating such 
vehicles to give an indemnity bond 
in the sum of five thousand dollars 
for each vehicle so operated, is not: 


‘such bond. 
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and valid.” If 


Taw. 


invalid on the ground that it violates 
the article of the state constitution 
which provides that all taxation shall 
be uniform.upon the same class. of 
subjects. Hazleton yv. Atlanta, 144 
Ga. 775, 87°SH 1043, 47 Ga. 207, 93 
SE 202. ; 

[ec] Derogation of common law.— 
An ordinance relating to the giving 
of a bond by jitney bus operators and 
making the operators liable to third 
parties for damage, etc., is not de- 
rogative of the common law, which 
by statute is declared to be the law 
in so far as not inconsistent with 
the state laws and constitution, un- 
less later repealed by the legislature, 
where the legislature, by empowering 
the city to controi the streets and 
license persons doing a _ business 
thereon for profit, in effect repeals 
the common law relating thereto. 
Dallas vy. Gill, (Tex. Civ. A.) 199 SW 
1144, 

ss. Ark.—wWillis v. Ft. Smith, 121 
Ark. 606, 182 SW 275. 

Ill.—Checker Taxi Co. v. Collins, 
320 Ill. 605, 151 NE 675; Weksler v. 
Collins, 317 Ill. 182, 147 NE 797. 

N. J.—West v. Asbury Park, 89 
INend. 15,- 402, 99eA 190: 

N. Y.—Peo. v. Martin, 203 App. Div. 
423, 0100 INV S, 29. [att 235 IN OY, 1550 
mem, 139 NE 730 mem]; Welch v. 
Harnett, 127 Misc. 221,-215 NYS 540. 

Tex.—Auto Transit Co. v. Ft. 
Worth, (Civ. A.) 182 SW 685; Ex p. 
Bogle, 78 Tex. Cr. 1, 179 SW 1193. 

Wash.—Hadfield v. Lundin, 98 
Wash. 657, 168 P 516, LRA1918B 909, 
AnnCas1918C 942, 

And see cases infra notes 90-97. 

{a] Illustrations.—(1) A _ statute 
requiring an indemnity bond from 
persons engaged in carrying or trans- 
porting passengers and from persons 
renting or leasing motor vehicles is 
not invalid as discriminatory because 
of another section which provides 
that the seller under a contract of 
conditional sale is not the owner with- 
in the provisions of that section, 
where such provision applies only to 
that particular section, and does not 
limit or modify the section requiring 
Welch v. Harnett, 127 
Mise. 221, 215 NYS 540. (2) An or- 
dinance requiring a bond from the 
owners of autobusses or jitneys as 
security against liability for personal 
injuries, where no bond is imposed on 
other vehicles, in view of their use 
of specially constructed and extensive 
roadways and the probability of in- 
jury from their operation, especially 
while competing or racing for passen- 
gers, is not a denial of the equal pro- 
tection of the laws. West v. Asbury 
Park, 89 N. J. U.-402, .99' A190. 

Class legislation in general see Con- 
stitutional Law §§ 855-873. 

Equal protection of laws in general 
see Constitutional Law §§ 874-955. 

89. Checker Taxi ‘Co: v. Collins; 
32.0 Ill. 605, 151 NE 675, 

Denial of privileges and immunities 


generally see Constitutional Law 
§§ 838-854. 
90. Packard v. Banton, 264 U. S. 


140, 44 SCt 257, 68 L. ed. 596; Peo. 
Vv. Kastings, 307° Tl, °92)°°138 ‘NB 
269. 

[a] Reason f 
ute, is not invalid as class legislation 
since a substantial difference exists 


Reason for rule.—Such a stat- 
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requires such bond or ‘security from the owner or 
operator of jitneys or motor busses and not of taxi- 
/ cabs, rent cars, or other like véhicles;®* or because 
it excludes automobiles privately owned and op- 
erated,®® or motor trucks carrying merchandise,** 
or street cars;®° or because it exempts carriers of 
the’ United States mail;°® or because it requires a 
' bond of the same kind and amount from the op- 
erators of jitneys and street cars.°” 
lation, also, is not invalid as a confiscation or 
deprivation of property without due process of 
A statutory requirement of such bond or 


Such a regu- 


between the objects of the classifica- 


tion. Peo. v. Kastings, 307 Ill. 92, 
138 NE 269. 

91.. Weksler vy. Collins, 317 I11. 132, 
147 NE 797; Peo. v. Kastings, 307 


Ill. 92, 138 NE 269. 

- 92 Hazleton v. Atlanta, 144 Ga. 
775, 87 SH 10438, 147 Ga. 207, 93 SE 
202; Auto Transit Co. v. Ft. Worth, 
(Tex... Civ. A.): 182 SW. 685; . Ex: p. 
Bogie, 78 Tex. Cr. 1, 179 SW. 1193; 
State v. Ferry Line Auto Bus Co., 93 
Wash..614, 161 P 467. 

{a] . Reason for rule.—‘“The opera- 
tion of the ‘jitney’ on the crowded 
streets of a city is a business pe- 
culiarly dangerous to the _ public 
using the streets, ... the fulfillment 
of the duty of care on the part of the 
operators is more important than the 
performance of such duty in the case 
of one only occasionally or infre- 
quently driving a car over said 
streets. The danger is more immi- 
nent and frequent, and might be said 
to be continuous. Therefore, in the 
exercise of its police powers, a city 
may require of the ‘jitney’ operators 
a further guaranty than it does of 
others that he will avoid acts of 
negligence, and that, in case of an 
accident, certainly more likely to oc- 
cur than in the case of operators of 
other motor vehicles mentioned, he 
will be in a position to respond for 
the damage inflicted.” Auto Transit 
Co.va Ft.” Worth, ((Tex.> Civ. A.) 182 
SW 685, 693. | 

93. Peo. v. Kastings, 307 Ill. 92, 
138 NE 269; Memphis v, State, 133 
Tenn. 83, 179 SW 631, LRA1916B 
1151, AnnCas1917C 1056; Auto Tran- 
sit, Cos vo Ft); Worth, Chex:-Civ; A.) 
182 SW 685. 


94. Peo. v. Kastings, 307 Ill. 92, 
138 NE 269. 
95. Packard v. Banton, 264 U. S. 


140, 44 SCt 257, 68 L. ed. 596; Mem- 
phis v. State, 133 Tenn. 83, 179 SW 
6381, LRA1916B 1151, AnnCas1917C 
1056; Auto Transit Co. v. Ft. Worth, 
(Tex. Civ, A.) 182-SW .685;). Ex  p. 
Ly LTS Siw “193% 


Bogle, 78 Tex. Cr. 

State v. Ferry Line Auto Bus Co., 
93, Wash.,.614, 161, RP 467; State, .v. 
Seattle Taxicab, etc., Co., 90 Wash. 


416, 156 P 8387. 

96. State v. Ferry Line Auto Bus 
Co., 93 Wash. 614, 161 P 467; State v. 
Seattle Taxicab, etc., Co., 90 Wash. 
416,.156 P 837. 

97. Lutz v. New Orleans, 235 Fed. 
978 [aff 237 Fed. 1018, mem, 150 CCA 
654 mem]. 

{a] Not discrimination in favor 
of street cars.—An ordinance, requir- 
ing the operators of jitney busses and 
street cars to furnish a surety bond 
in the sum of five thousand dollars 
for each vehicle operated, is not in- 
valid as being a discrimination in 
favor of street car companies, 
although the protection afforded by 
the bond is, in view of the larger 
number of passengers carried by 
street. cars, less than in the case of 
jitney busses. Lutz v..New Orleans, 
235 Med. 978 [aff 237 Fed. 1018 mem, 
150 CCA 654 mem]. 

98. U. S.—Packard, v. Banton, 264 
U.S. 140, 44 SCt 257, 68 L. ed...596; 
Nolen v. Riechman, 225 Fed. 812. 

Ill.—Checker Taxi Co. v. Collins, 
320 Ill. 605, 151 NE, 675;. Weksler v, 
Collins; i071. 132, L4% Nig Oc, 
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security is not invalid because under its terms and 
conditions it is applicable to only one city,°® or only 
to cities of a certain class. 

Regulations held invalid. Such a regulation, 
however, is invalid as unreasonable and discrimina- 
tory where it imposes the requirement of a bond or 
other security upon a certain class engaged in motor 
vehicle transportation for hire, and exempts others 
engaged in the same business, without justification 
or reason for the classifieation;? or where it per- 
mits insurance policies, given as security, to be 
terminated on notice, but requires surety bonds 
to be continued even after one or more recoveries 
thereon? So, also, a provision making the bond 
or policy a lien on scheduled real estate for an 
indefinite period, with no provision for termination, 
is an arbitrary discrimination, unreasonable, and 
void;* but the invalidity of such provision does not 
affect the validity of the provision requiring an 
indemnity bond or insurance policy as against in- 
juries, where the two provisions are separate and 
distinet.® 

Condition to pay judgment. A regulation requir- 
ing the bond to be conditioned to pay final judg- 
ment rendered against the owner or operator only 
secures the payment of a liability already existing, 
and is not invalid as creating a new liability,® or, 
when contained in an ordinance, is not invalid as 
being an attempt to create a lability in favor 
of individual strangers against the licensee or his 
sureties, and therefore as being beyond the power 
of the municipality.?. In the absence of statutory 
authority therefor, an ordinance which requires the 


TIowa.—Huston v. Des Moines, 176 2. 
Iowa 455, 156 NW 883. 190 P. 922. 
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State v. Crosson, 
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bailor of an automobile for hire to obtain an in- 
surance policy, providing for the payment of any 
final judgment for damages resulting from the 
negligent operation of the car by the bailee, the 
subrogation of the judgment creditor to the bailor’s 
rights against insurer, and the abrogation of the 
rules and stipulations of the policy as a defense to 
an action on the policy by any. other person, is in- 
valid as an attempt to change the law on the subject 
of a bailor’s liability, without statutory authority 
therefor.® 

As applied to interstate carriers. A provision re- 
quiring motor vehicle carriers to provide insurance 
or indemnity bonds for the protection of persons 
or property carried, as applied to interstate carriers, 
is invalid as imposing a direct burden on interstate 
commerce,® except to the extent that such require- 
ment is imposed as a regulation of the use of the 
streets and highways.?® 

[§ 164] (3) Amount of Security. The amount 
of the bond or security required of the owner or 
operator of a public service motor vehicle is largely 
a matter of legislative discretion.12 It should be 
in a‘substantial amount,1® and may be graded ac- 
cording to the number of passengers the motor 
vehicle is equipped to carry;'* but it must not be 
wholly unreasonable, or of a confiscatory and 
prohibitive nature.t® Regulations have been held 
reasonable and valid which require a bond for one 
thousand dollars, conditioned for the continuous and 
faithful operation of a bus line;?7 or which require 
a bond or insurance for twenty-five hundred dollars, 


38 Ida, 140,] quiring bus operators to obtain in- 


demnity insurance does not violate 


Tex.—Greene v., San Antonio, (Civ. 
BE) TASS We 0 

Wash.—Hadfield v. Lundin, 98 
Wash, 657, 168 P 516, LRA1918B 909, 
AnnCasi9i8C 942; State v. Ferry 
Line Auto Bus Co., 93 Wash. 614, 161 
P 467; State v. Seattle Taxicab, etc., 
Co., 90 Wash. 416, 156 P 837. 

We Va.-—_bx ip. Dickey, 76 .W. ,Va- 
576, 85 SE 781, LRA1915F 840. 

{a] Tllustration.—An ordinance 
regulating the operation of jitneys 
using streets for local transportation 
and requiring operators to give a 
bond for the protection of citizens 
does not deny due process of law 
merely because it provides for a for- 
feiture for certain infractions of the 
ordinance. Greene v. San Antonio, 
(Tex. Civ. A.) 178 SW 6. 

Due process of law generally see 
Constitutional Law §§ 956-1099. 

99. Peo. v. Kastings, 307 Ill. 92, 
138 NE 269. 

[a] Not special or local legisla- 
tion. —A statute requiring taxicab 
owners to provide bonds or insur- 
ance policies indemnifying persons 
and property against loss or injury 
is not invalid as special or local legis- 
Jation because there is only one city 
in the state to which it could apply. 
coal v. Kastings, 307 Ill. 92, 138 NE 
269. 

le Packard’ vy Banton,’ 264 U, “Ss, 
140, 44 SCt 257, 68 L. ed. 596 (con- 
struing New, York L. [1922] c 612); 
Checker Taxi Co. v. Collins, 320 Ill. 
605, 151 NE 675; Weksler v. Collins, 
Ste ts2, Lat NE 797. 

[a] Theapplication of such a stat- 
ute to cities of the first class is not 
unreasonable and arbitrary, in view 
of the density and continuity of 
traffic in cities of that class. Pack- 
ard v. Banton, 264 U. S. 140, 44 SCt 
257, 68 L. ed. 596 (construing New 
York L, [1922] c 612). 

Class legislation generaily see Con- 
stitutional Law §§ 855-873. 


3. Peo. v. Kastings, 307 Ill. 92, 138 
NE 269. 

4. Checker Taxi Co. v. Collins, 320 
Ill. 605, 151 NE 675; Weksler v. Col- 
lins, 317 Ill. 132, 147 NE. 797. 

5. Checker Taxi Co. v. Collins, 320 
Ill. 605, 151 NE 675; Weksler v. 
Collins, 317 Ill. 132, 147 NH 797. 

6 Willis v. Ft. Smith, 121 Ark. 
606, 182 SW 275. ' 
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fa]. Tllustration.—A provision of 
an ordinance requiring, aS a pre- 
requisite to a license to operate a jit- 
ney, that the owner file with the city 
an indemnity bond for five thousand 
dollars, conditioned that the licensee 
shall pay any judgment rendered 
against him to the extent of twenty- 
five hundred dollars for injury to, or 
death of, any person, or injury to the 
property of another, and to the ex- 
tent of five thousand dollars for like 
injuries in one accident to more than 
one person, and further conditioned 
to hold the city harmless from all 
claims resulting to it from the grant- 
ing of such license, is not objection- 
able as an attempt to create on be- 
half of strangers to the licensee and 
licensor a liability against the li- 
censee or his bondsmen. Ex p. Bogle, 
3 Pex Cry Lee kD SIV uo op 

Rockford v. Nolan, 316 Ill. 60, 
146 NE 564. : 

Liability of bailor for action of 
pailee generally see Bailments §§ 112, 
114, 

9. Liberty Highway Co. v. Michi- 
gan Public Utilities Commn,, 294 Fed. 
703. i 

License and privilege, taxes as to 
interstate commerce in general see 
Commerce §§ 141-144. 

10. Liberty Highway Co. v. Michi- 
gan Public Utilities Commn., 294 Fed. 
703; Sprout v. South Bend, (Ind.) 153 
NE 504. 

[a] Mlustration.—An ordinance re- 


U. S. Const. art 1:§ 8 cl 3, as being an 
attempt to regulate interstate com- 
merce, although it applies to an oper- 
ator receiving only passengers for 
interstate transportation, where he 


uses the city streets for indiscrimi-. 


nate solicitation and acceptance of 

passengers. Sprout v. South Bend, 

(Ind.) 153 NE 504. 

; LE Amount of liability see infra 
12. 


13. Star Transp. Co. vy. Mason City, 
195 Iowa 930, 192 NW 873. 

14. Smallwood v. Jeter,: 42 Ida. 
169, 244 P 149. 

[a] Construction of particular 
statute.—Where a statute when read 
literally, in respect of the amount of 
insurance and bond, exempts vehicles 
equipped to transport less than 
twelve passengers, and makes a 
classification by itself, of vehicles 
equipped to carry exactly twenty pas- 
sengers, the word “less” as used in 
the statute will be read as “more” 
so as to give the statute a sensible 
graduated classification which ap- 
parently was intended. Smallwood v. 
Jeter, 42 Ida. 169, 244 P 149. 

15. Smallwood v. Jeter, supra. 

16. Smallwood v. Jeter, supra; 
Peo. v. Kastings; 307 Ill. 92, 138 NE 
269; Star Transp. Co. v. Mason City, 
195 Iowa 930, 192 NW 873; Wilkes- 
Barre Jitney Bus Assoc. v. Wilkes- 
Barre, 256 Pa. 462, 100 A 954. 


Fiaetlwoad v. Jeter, 42 Ida. 169, 


[a] Amount held not prohibitive. 


—An ordinance which requires opera- 
tors of jitney busses to furnish in- 
demnity bonds in the amount of two 
thousand dollars for the protection 
of the public and passengers is not 
invalid as requiring a bond in a pro- 


hibitive amount. Huston v. Des 
MQinAae 176 Iowa 455,, 156 NW 
17. Star Transp. Co. v. Mason City, 


195 Iowa 930, 192 NW 873. 
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§§ 164-166} 


for a motor vehicle carrying passengers for hire;8 
or which require a bond or insurance for five thou- 
sand dollars for each jitney or taxicab operated ;!° 
or which require security in the sum of ten thou- 
sand dollars against injuries to persons or prop- 
erty ;7° and which require the bond to be maintained 
at the original amount.?4. But an ordinance which 
requires an indemnity bond of fifty thousand dol- 
lars for each of four busses, at a cost of twenty- 
four hundred dollars for the bonds alone, is unrea- 
sonable and void. 

Minimum amount; new bond. Under some stat- 
utes,”* where by recovery the bond is reduced below 
a minimum amount, the right to operate the motor 
vehicle is automatically suspended until a new bond 
in like amount is filed.?* 

[§ 165] (4) Nature and Sufficiency of Security— 
(a) In General. Power to require such security?® 
implies power to require good and sufficient se- 
eurity,?® and to establish the nature and sufficiency 
of the sureties.27. A regulation is not invalid be- 
cause it requires a bond or insurance policy, and 
fails to provide for a deposit of money or public 
securities as an alternative.2® But a regulation 
is invalid as arbitrary and unreasonable where it 
is unnecessarily restricted as to the sureties who 
may sign the bond or security,?® as where it does 
not permit persons to become sureties whose real 
estate is encumbered, no matter how great the 
value exceeds the encumbrance.*° 

Approval. Under some regulations the bond is 
subject to approval by the licensing authorities,.as 
to its execution and conformity with the require- 
ments of the regulation,®! except in so far as the 


- 18..Com. v. Theberge, 231 Mass.|147 NE 797. 
386, 121 NE 30; Peo. v. Martin, 203 29. Peo. yv. Kastings, 
App. <fDiv., 428,197. .NYS,. 2877 Late 
235 N. Y. 550 mem, 139 NE. 730 
mem]. ; Jitney Bus Assoc. 
19. Lutz v. New Orleans, 235 Fed. | 256 Pa. 462, 


978 [aff 2387 Fed. 1018 mem, 150 CCA 
654 mem]; Hazleton v. Atlanta, 144 
Ga. 775, 87 SE 1043, 147 Ga. 207; -93 
SE 202; New Orleans v. Le Blanc, 
189 La. 113, 71 S 248; Melconian v..- 
Grand Rapids, 218 Mich. 397, 188 NW 


WestWkly 1362. 
[a] 


MOTOR VEHICLES 


138 NE 269; New Orleans v. Le Blanc, 
139 La. 113, 71. S 248; Wilkes-Barre 


100 A 954; 
couver Incorporation Act, 


The “bond cannot be required 
to be signed by a particular surety, 
if so be that that particular surety 
will not sign it. 
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law makes unnecessary the approval of a surety 
company which has complied with the law ap- 
plicable to such companies.*? 

Further security. Where the sureties on such a 
bond are found to be insufficient, further sureties 
may be required;** and a provision that the secre- 
tary of state may require a new bond or policy, if 
in his judgment, for any good cause, the existing 
bond or policy is insufficient, is not arbitrary, as 
providing no standard, since the determination of 
the sufficiency of the bond in such a ease is a 
ministerial and not a legislative function.*4 

A competing carrier cannot question the suffi- 
ciency of the security required, as such security is 
not for the benefit of such -earrier, nor does it in 
any way affect the competing carrier’s rights or 
hability.®> 

[§ 166] (b) Requiring Security by Surety or In- 
surance Company**—aa. In General. It has been 
held that a requirement that the bond must be 
furnished by a surety company is unreasonable and 
void where it is difficult to secure a bond from 
such a company.*’ In most jurisdictions, however, 
the provision for such a bond or security is not’ 
unconstitutional or invalid by reason of the fact 
that it requires the bond to be furnished by a 
surety or insurance company licensed to do business 
in the state, without a provision for substitutes of 
any kind,** particularly where it is not shown that 
there are no such companies authorized to do busi- 
ness in the state,°® the presumption being that such 
bonds are obtainable,?° and particularly where those 
objecting do not show that they could obtain in- 
dividual sureties.t4 Such a requirement does not 
Assoc. v. Wilkes-Barre, 256 Pa. 462, 
469,100 A 954. See In re Vancouver 
Incorporation Act, (B. C.) 10 West 
Wkly 1362 (resolution of city councib 
requiring bond of insurance or 
casualty company holding Dominion 
license held invalid as not authorized 
by statute), 

“Under the circumstances, we think 
the exclusion of personal sureties is 


not justifiable -or reasonable. The 
municipality is entitled to require 


307 Ill. 92, 


v. Wilkes-Barre, 
In re Van- 
¢Bi C410 


All that can be 


required is that it be signed by good 
New Orleans 
Vip len Blane, 139) Das 113,) 134 178 


524° 

20. Ex p. Parr, 782. Tex. Cr. 525,| and. solvent, surety.’ 
200 SW 404. 

21. New Orleans v. Le Blanc, 139 | 248. 


La. 113, 71 S 248. 

22. Star Transp. Co. v. Mason City, 
195 Iowa 930, 192 NW. 873. 

[a] Reasons for rule.—‘“It is true 
..., that a single collision might re- 
sult in the death of a number of 
people, wherein large damages might 
be recoverable. And it is true also 
that the plaintiff is irresponsible, in 
the sense that, in a few hours, it 
could remove all of its property to 
another state. There is no lien on its 
property, as-in the case of a street 
railroad. ... But plaintiff would be 
required to give bonds for its four 
busses in the sum of $200,000, at an 
expense of $2,400 a year for the 
bonds alone, and this in addition to 
the license fee and other require- 
ments. The amount of such bonds 
and the cost thereof are so large as 
to impress one at a glance that in 
that respect the ordinance is unrea- 
sonable and prohibitive.” Star Transp. 
Co, v. Mason City, 195 Iowa 930, 958, 


192 NW 873. 

23. See statutory provisions. 

24. Western Indemn. Co. v. Mur- 
ray, (Tex. Commn. A.) 237 SW 
1109. 

25. See supra § 162. 

26. Wilkes-Barre Jitney Bus 
Assoc. v. Wilkes-Barre, 256 Pa. 462, 
100 A 954. 

27. Smaliwood v. Jeter, 42 Ida. 


169, 244 P 149. 
28. Weksler yv. Collins, 317 Ill, 132, 


[b].. Rule applied.—A _ resolution 
of a city council instructing the city 
license inspector to refuse to accept 
the bonds of any insurance or 
casualty company not holding a Do- 
minion license is invalid where the 
act of the legislature giving the city 
authority to pass by-laws regulating 
motor vehicles and providing for 
such a bond was never intended to 
give the council the right to create 
a monopoly or 
from the position of bondsmen any 
person, company, or class, and any 
investigation having in view the ob- 
ject of rejecting any person or com- 
pany as bondsmen should be a fair 
and impartial one in which all parties 
interested are given an opportunity 
of being heard. In re Vancouver In- 
corporation Act, (B. C.) 10 WestWkly 


1362. 
Peo, v. Kastings, 307 Ill. 92, 
138 NE 269. 
31. New Orleans y. Le Blanc, 139 
La.)113,, 71 S. 248. 


32. New Orleans vy. Le Blanc, 
supra, .. 

33. Com. v. Slocum, 230 Mass. 180, 
119 NE 687. 

34. Weksler v. Collins, 317 Ill. 132, 
147 NE 797. 

35. In re James, 98_Vt. 477, 129 A 
L715. 

36. 


Validity of requirements gen- 
erally see supra § 163 2 
us 


37. Wilkes-Barre Jitney 


arbitrarily exclude! 


good and sufficient security, but be- 
yond that it should not go. The 
terms of the ordinance in this respect 
would forbid the deposit of cash, or a 
certified check, or municipal bonds, | 
as security by the applicant for a 
permit, or the acceptance as sureties 
upon his bond of individual freehold- 
ers of unquestioned financial respon- 
sibility. We know of no other in- 
stance in which, where security is 
required by law to be given, an at- 
tempt has been made to confine such 
security to surety companies, to the 
exclusion of solvent and responsible 


personal sureties.” Wilkes-Barre 
Jitney Bus Assoc. v. Wilkes-Barre, 
supra. 


38. U. S.—Lutz v. New Orleans, 
235 Fed. 979 [aff 237 Fed. 1018 mem, 
150 CCA 654 mem]. 

Ark.—Hester v. Arkansas R. 
Commn., 287 SW 763. 

Cal.—In re Cardinal, 170 Cal. 519, 
150 P 348, LRA1I915F 850, 

Ida. —Smallwood v.. Jeter, 42, Ida; 
169, 244 P 149. 
won .—Sprout v. South Bend, 153 NE 

La.—New Orleans y. Le Blane, 139 
Ta. 3113, 7182248, 


Wash.—State v. Seattle Taxi- 
capi etc., Co., 90 Wash. 416, 156 P 
39. State v. Seattle Taxicab, etc, 


Co.,, 90 Wash, 416, 156 P 837. 

40. State v. Seattle Taxicab, etc.; 
Co., supra. 

41, Lutz v. New Orleans, 235 Fed; 
978 [aff 237 Fed, 1018 mem, 150 CCA 
654 mem]. 
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violate the constitutional guaranty of liberty of 
contract,*? or of the equal protection of the laws,** 
or the constitutional prohibitions against depriving 
one of property without due process of law.** 

Compliance with requirement. The requirement 
of a bond by a surety company is not complied with 
by assigning to the state, for the benefit of persons 
injured, a lability bond indemnifying the motor 
carrier against liability for damages, written by an 
insurance company which is not authorized to write 
the kind of bond required by statute,*° and -such 
assignment cannot be accepted as a substitute for 
the bond required by the statute.*® 

The term ‘‘insurance company’’ as used in such 
a requirement includes any indemnity insurance 
company which is authorized to do business in the 
state,*7 and also includes an automobile insurance 
exchange, which although not incorporated, is or- 
ganized for insurance purposes.*® 

[§ 167] bb. Ability To Procure Bond or Insur- 
ance.*? The requirement of a bond by a surety 
company or a policy of insurance is not rendered 
unreasonable or unconstitutional, and therefore un- 
enforceable, by reason of the fact that a particular 
owner or operator is unable to procure such a bond 
or security,°® as where he is financially irrespon- 
sible,°! or is unable to deposit sufficient cash or 
collateral,®°? or where no surety company will write 
such a bond for him or for any person engaged in 
a business similar to that which he carries on.°* 

Effect of cost. Such requirement is not rendered 
unreasonable or confisecatory by the fact that the 
cost of procuring such a bond or insurance will be 


MOTOR VEHICLES 


[§§ 166-168 


very expensive,** or that the particular business 
will not stand the expense of a surety company 
bond.®® 

[§ 168] (5) Operation Covered by Security—(a) 
In General. Liability under such bond or insurance 
arises only for injuries or damages which occur 
while the motor vehicle is being operated in ac- 
cordance with the terms of the security,°® and where 
the bond covers a particularly described motor ve- 
hicle, only for injuries caused by such vehiele.®* 
Thus a bond conditioned to cover injuries arising 
from the negligent operation of a jitney does not 
cover injuries which occur at a time when the 
vehicle is not being used as a jitney.®*® 

Operation under bailment or contract of employ- 
ment. The owner or surety may be released from 
lability under the bond where an accident happens 
while the machine is bailed or leased to another.®® 
But a bond indemnifying anyone injured by the 
operation of the machine when operated by the 
owner or under his direction or permission covers 
injuries resulting from a machine for which the 
owner secured the permit, although operated by 
another under a contract of employment,®° and the 
surety on the bond is lable in such a case, even 
though it had no knowledge of such arrangement ;*! 
and where, in such a ease, there is some doubt as 
to whether the contract under which the machine 
was operated was a lease or a contract of employ- 
ment, it should be construed as the latter, where 
a contract of hiring would defeat the purpose of 
the statute requiring such bond, and would be void 
as against public policy.® 


42. Lutz v. New Orleans, supra. 

Liberty to contract generally see 
Constitutional Law §§ 460-465. 

43. Hadfield v. Lundin, 98 Wash. 
657, 168 P 516, LRA1918B 909, Ann 
Cas1918C 942. R 

Equal protection of laws generally 
see Constitutional Law §§ 874-955. 

44. Hadfield v. Lundin, 98 Wash. 
657, 168 P 516, LRA1918B 909, Ann 
Cas1918C 942. 

Due process of law generally see 
Constitutional Law §§ 956-1099. 

45. Hadfield v. Lundin, 98 Wash. 
657, 168 P 516, LRA1918B 909, Ann 
Cas1918C 942. 

46. Hadfield v. Lundin, supra. 

47. Sprout v. South Bend, (Ind.) 
153 NE 504. 

{a] “Any foreign indemnity in- 
surance company having sufficient 
assets and doing a lawful business 
can readily become qualified to write 
insurance in this state (section 9129, 
Burns 1926 [section 1, c. 156, Acts 
1905, p. 454]), and it does not ap- 
pear that appellant was or could be 
prevented by this provision from ob- 
taining indemnity insurance satisfac- 
tory to any other state into which 
he might carry passengers.’ Sprout 
vy. South Bend, (Ind.) 153 NE 504, 506. 

48. State v. Kuykendall, 119 Wash. 
23'5,) 20 IP 392. 

{a] Thus an automobile insurance 
exchange, authorized by a certificate 
from the insurance commissioner to 


write ‘‘motor vehicle insurance, all 
hazards (inter-insurance plan),”’ is 
authorized to write liability insur- 


ance such as a motor vehicle carrier 
is required by statute to provide as 
@ prerequisite to the granting of a 
certificate to operate. State v. Kuy- 
kendall, 119 Wash. 2385, 239, 205 P 392. 

49. Validity of requirements gener- 
ally see supra § 


50. Hester v. Arkansas R. Commn., 
(Ark.) 287 SW 763; Puget Sound 
Tract., ete., Co. v. Grassmeyer, 102 


Wash. 482, 173 P 504, LRA1918F 469; 
Hadfield v. Lundin, 98 Wash. 657, 168 


cee LRA1918B 909, AnnCas1918C 


51. State v. Seattle Taxicab, etc., 
Co., 90 Wash. 416, 156 P 837. 

52. Lutz v. New Orleans, 235 Fed. 
978 [aff 237 Fed. 1018 mem, 150 CCA 
654 mem]. 

53. Hadfield v. Lundin, 98 Wash. 

657, 168 P 516, LRA1918B 909, Ann 
Casi918C 942.) , 
. 54. Smallwood v. Jeter, 42 Ida. 169, 
244 P 149; Peo. v. Martin, 203 App. 
Div.423,/197 NYS 28 [aff 235 Ni. 
550 mem, 139 NE 730 mem]. 

[a] Thus the fact that to comply 
with the statute, for each taxicab 
operated, the owner would have to 
secure a bond which stock companies 
issued for a premium of nine hundred 
and sixty dollars and mutual com- 
panies for a premium of three hun- 
dred dollars plus a deposit of two 
hundred and fifty dollars, or the 
owner would have to give a personal 
bond with approved securities, does 
not show that the act is confiscatory. 
Peo. v. Martin, 203 App. Div. 423, 197 
NYS 28 [aff 235 N. Y. 550 mem, 139 
NE 730 mem]. 


5 ey ened ar ee amount see supra 
164. 
55. Hester v. Arkansas R. Commn., 


(Ark.) 287 SW 763. 

56. Caines v. Wheeler, 207 Ky. 
237, 268 SW 1098; Devlin v. Herr, 
98) Nu Dd. Le 324,°119 A871) Connell 
v. Commonwealth Casualty Co., 96 
N. J. L. 510, 115 A 3852; Hemphill v. 
Romano, (Tex. Civ. A.) 233 SW 125. 

[a] Operation by third person.— 
Where a city ordinance provides in 
effect that, if a jitney bus owner’s 
servant puts another man in his place 
without authority from the owner, 
the owner shall suffer for such sub- 
stitute’s negligence, rather than the 
passengers and public, and requires 
the owner to give bond, the owner of 
a jitney and the surety on his bond 
are liable for injuries caused by the 
defective condition of the bus when 
operated by the driver for one who 


operated the car for the owner on a 
percentage basis, the ordinance re- 
quiring the operation of the bus on 
certain schedules under penalty of 
forfeiture of license, so that the 
operator had to secure some one to 
relieve him at meal times. Western 
Indemn. Co. v. Berry, (Tex. Civ. A.) 
200 SW 245. 

57. Downs v. Georgia Casualty Co., 
271 Fed. 310 (New Jersey); Hemphill 
v. Romano, (Tex. Civ. A.) 233 SW 
125; Motor Car Indemn. Exch. v. 
Lilienthal, (Tex. Civ. A.) 229 SW 703. 

58. Caines v. Wheeler, 207 Ky. 237, 
268 SW 1098; Motor Car Indemn. 
Exch. v. Lilienthal, (Tex. Civ. <A.) 
229 SW 708. 

59. McDonald v. Lawrence, 100 
Wash. 215, 170 P'576. 

Liability of bailor for negligence 


a Ge generally see Bailments 
60. McDonald v. Lawrence, 100 


Wash. 215, 170 P 576. 


61. McDonald yv. Lawrence, supra. 
62. McDonald v. Lawrence, supra. 
[a] Reason for rule.—‘‘The object 


of the law is clearly to deny the right 
to operate automobiles as passenger 
carriers in first class cities without 
the obtaining of a permit from the 
city authorities and the giving of \a 
bond for the protection of the public 
against any personal injuries result- 
ing from such operation. Any con- 
tract of the licensee tending to shift 
liability from himself and his bonds- 
man and at the same time allow him 
to reap a benefit either in rental or 


a share of the profits must neces- . 


sarily be construed as a device for 
evading the effect of the law. As 
we have said, the permit and bond 
cover a specific machine, and any 
contract which would defeat the stat- 
ute would necessarily be void as 
against public. policy.” McDonald v. 
Seis ae 100 Wash. 215, 219, 170 P 


[b] lustration.—Where the stat- 
ute requires a permit for each motor 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 169] (b) Territorial Limitations.°* Where the 
security is conditioned to pay damages while the 
motor vehicle is being ‘‘operated in the service of 
a common earrier,’’ it covers damages which oce- 
eur, not only when operating on its exact route,*4 
but also when running to a repair shop for repairs 
to enable it to continue its service as a common 
earrier.6> But a bond, which insures against loss 
from damages caused by or resulting from the 
use of an automobile while operated in jitney serv- 
ice on a specified route, covers such route only,®° 
and does not render the obligor lable for injury 
caused by the automobile while being operated in 
a different service off such route.®? 

Municipal limits. Where such bond or security 
is required for the operation of a public service 
motor vehicle along or over public streets, it covers 
only injuries which occur within the corporate lim- 
its of the municipality,®°* and hence does not cover 
injuries which occur upon a public highway outside 
such limits,°® such as in an adjoining municipality.” 

[§ 170] (6) Nature of Injuries or Damages Coy- 
ered.71 Where, under the terms of the statute, the 
security is given for the benefit of every person 
injured or damaged, a right of action thereon is 
not restricted to persons suffering physical in- 
juries,’ and is not limited to injuries to passen- 
gers,7° but exists in favor of all persons who suffer 
loss or damage,** and extends to injuries to pedes- 
trians’® and persons riding in other ears,"® although 
the statute requires that the bond shall be pro- 
portioned to the number of passengers authorized 
to be carried.*7 Under some statutes,’ however, 
requiring insurance or a bond ‘‘providing for com- 
pensation,’’ the insurance or bond feature for per- 


vehicle carrying passengers for hire 69. 
in cities of the first class and a bond | 347, 112 A 305; 
indemnifying anyone injured by the 
operation of such motor vehicle by 
the owner or under his direction or 
permission, a contract between the 
owner and another person by which 70. 
the latter operates the car for his| 347, 112 A 305. 
own benefit, going where he pleases 
and furnishing his own gasoline and 
oil, paying the owner a certain 
amount per day and the owner keep- WF 
ing the car in good running order,|166 P 1166. 
should be construed as a contract of 73. 
employment, since if construed as a 
hiring of the car it would be against 74. 
public policy because evasive of the 
dominant purpose of the_ statute. 
McDonald v. Lawrence, 100 Wash. 
245 ETOP. OG: 

63. On automobile liability policy 
see Liability Insurance § 57. ; 
> 64 Ehlers v. Automobile Liability [a] 


354, 162 P 532. 


P 1166; 
bility Co., 
845 
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Fischer v. Pollitt, 95 N. J. L. 
Providence v, Lau- 
rence, 44 R. I. 246, 116 A 664; Bog- 80. 
dan v. Pappas, 95 Wash. 579, 164 P 
208; Bartlett v. Lanphier, 


Fischer v. Pollitt, 95 N. J. L. 83. 


71. Injuries covered by automobile | ° 85. 
liability policy in general see Liabil- 
ity Insurance § 57. 

Bruner v. Little, 97 Wash. 319, 87. 


Ehlers v, fa ART rem eed 88. 
Co., 166 Wis. 185, 164 NW 8 
Providence v. Paine, 
333, 103 A 786; Western Indemn. Co. 
v. Berry, (Tex. Civ. A.) 200 SW 245; 
Bruner v. Little, 97 Wash. 319, 166 
Ehlers v. Automobile Lia- [a] 
166 Wis. 


Effect of limited provision for 
death action.—The fact that such a 
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sonal injuries is confined to injuries to passengers,’ 
while the indemnity for injury to property covers 
any recovery for damage to property of any person 
other than insured,*® and does not enlarge the com- 
pany’s liability beyond what it would be without 
the statute.8 Under such a statute a motor trans- 
portation company which is engaged exclusively in 
the transportation of property may procure a permit 
therefor on the giving of a bond for injury to 
property,®? while a company transporting passen- 
gers would have to give insurance or a bond covering 
injuries to both persons and property.’? Where 
a policy of insurance is filed under a statute re- 
quiring a policy against loss from liability ‘‘on 
account of bodily injury or death suffered by any 
person,’’ the liability is limited to bodily injury 
or fae and does not extend to damage to prop- 
erty. 

is a (7) Liability on Bond or Security*>— 
ah In General. The law relating to liability on in- 
demnity bonds or contracts,?* and on policies of 
liability insurance,’? generally applies in determin- 
ing the liability of the principal and sureties on 
a public service motor vehicle indemnity bond or 
policy.88 Where the statute gives a cause of action 
against the principal and surety on the bond, the 
same elements of damages for which recovery might 
be had against the prineipal enter into and form 
a part of the liability of the surety,’® limited only 
by the amount of the bond.°° Where an insurance 
company execufes such an indemnity bond as a 
commercial venture, it cannot invoke the strict 
rules which the courts and statutes have devised 
for the protection of gratuitous sureties.®+ 

As affected by ownership. The suretyship under 


persons or property. 
O98 vVt. 477, LAVAL ET 5s 
Smallwood v. Jeter, 
169, 244. P.149. 
94 Wash. 81. Smallwood v. Jeter, supra. 
82. Smallwood v. Jeter, supra. 
Smallwood v. Jeter, supra, 
84. See Liability Insurance: § 57. 
Operation and damages cov- 
ered see Supra §§ 168-170. 
86. See Indemnity 31 C. J. p 417. 
Automobile liability generally 
See Liability Insurance § 57. 
Western Indemn. Co. v. Mur- 
ray, (Tex. Commn. A.) 237 SW 1109; 
Western Indemn. Co. v. Berry, (Tex. 
Civ. A.) 200 SW 245; Stusser v. Mu- 
tual Union Ins..Co., 127 Wash. 449, 
221MP 331. 
Construction.—A surety bond 
to the state, given by a bus driver 
as principal and an insurance com- 
pany as surety, and conditioned upon 
payment of all damages to persons 


In re James, 
42 Ida. 


Ti ORL. 


185, 164 NW 


Co., 169 Wis. 494, 495, 173 NW 325. 

65. Ehlers v. Automobile Liability 
Co., supra. 

66. Antetatate Casualty Co. v. Mar- 
tin; (Tex. Civ. A.) 234 SW 710. And 
see cases infra note 67.. 

‘67. Interstate Casualty Co. v. Mar- 


>tin, (Tex. Civ. A.) 234 SW 710; Hemp- 


hill v. Romano, (Tex. Civ. A.) 233 SW 
125; Motor Car Indemn. Exch. v. 
Lilienthal, (Tex. Civ. “A.); 229 SW 
703. 


[a] MTlustration.—The surety on 
a bond limiting its liability to the 
operation of an automobile while in 
jitney service on a designated route 
is not liable where the accident oc- 
curs while the driver, without the 
employer’s knowledge or consent, is 
using the car in a personal enterprise 
of his own some distance from such 
jitney route. Hemphill vy. Romano, 
(Tex. Civ: A.) 233 SW 125. 

68. Fischer, v. Pollitt, 95 N. J. L. 
347, 112° A’-305; Providence v. Lau- 
rence, 44 R. I. 46, 116 A 664; Bart- 
Iota Lanphier, $4 Wash. 354, 162 
P 532. 


statute expressly provides that a sur- 
viving husband and child or children 
shall have an action on the bond for 
the death of the wife or mother does 
not preclude recovery on the bond 
in other death cases. Bruner v. Lit- 
tle, 97 Wash. 319, 166 P 1166. 

75. Providence v. Paine, 41 R. I. 
333, 103 A 786; Western Indemn. Co. 
v. Berry, (Tex. Civ. A.) 200 SW 245; 
Ehlers v. Automobile Liability Co., 
166 Wis. 185, 164 NW 845. 

[a] A pedestrian on a sidewalk 
may recover for injuries caused to 
him by the defective condition of 
the machine. Western Indemn. Co. v. 
Berry, (Tex. Civ. A.) 200 SW 245. 

76. Providence v. Paine, 41 R. I. 
333, 103 A 786. 

77. Providence v. Paine, supra. 

78. See statutory provisions. 

79. Smallwood v. Jeter, 42 Ida. 169, 


[a] In Vermont the indemnity re- 
quired of motor bus owners under 
L. (19238) No. 91 § 5 is for the bénefit 
of passengers for injuries to their 


injured through the negligence of the 
principal to the aggregate of two 
thousand five hundred dollars, must 
be construed most strongly against 
the indemnitor. Stusser v. Mutual 
ee Ins. Co., 127. Wash. 449, 221 P 
331, 


89. Bruner v. Little, 97 Wash. 319, 


166 P 1166; Singer v. Martin, 96 
Wash. 231, 164 P 1105. 

90. See infra § 172. 
» 91. Bond 'v. Holloway, 45 Cal. A. 


634, 1884Po5 77, 

[a] Rule applied to filing policy 
renewal.—Where an ordinance pro- 
vides that it shall be unlawful ‘to 
conduct a motor bus business unless 
there shall be executed and remain in 
full force and effect at all times, and 
on file in the office of the city clerk, 
a certain indemnity insurance policy, 
but does not provide that the agree- 
ments of renewal shall thus be on 
file, the company is not released from 
liability by reason of the fact that 
the agreement of renewal covering 
the period in which the accident oc- 
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such an indemnity bond or poliey concerns the car 
and its operation and not its ownership,®* and there- 
fore the liability of the surety to one who has been 
injured does not depend upon whether the princi- 
pal on the bond is the owner of the ear; and it 
has been held that, where the owner of a jitney sells 
it, but fails to remove his license plates therefrom, 
and is thus by virtue of an express statutory pro- 
vision conclusively presumed to remain the owner 
so far as the rights of the public are concerned, 
the surety on his bond is liable for the negligence 
of the driver.®* 

Continuing liability. A statute requiring an in- 
demnity bond or policy to be a continuing liability, 
notwithstanding any recovery thereon, is not un- 
reasonably onerous, in the absence of evidence that 
this continuing liability feature increases the cost 
of such bond.®® But an ordinance has been held 
unreasonable and beyond the power of the mu- 
nicipality, where it requires the bond to provide 
for a continuing liability of not less than the full 


amount thereof, notwithstanding any recovery 
thereon.°§ 
[§ 172] (b) Amount of Liability.°? Under some 


statutes providing a right of action on the bond 
by ‘‘every person’’ injured,®S each person injured 
may recover the full amount of his damages against 
the .prinecipal,®® but the recovery against the surety 
is limited to the amount of the bond.t. Under such 
a statute the surety’s lability is not discharged by 
the recovery of the amount of the bond by one per- 
son injured,? but each person injured has an inde- 


curred was not on file in the office of 


the city clerk at the time of the 97. 


256 Pa. 462, 100 A 954. 
Amount. of: 


MOTOR VEHICLES 


pendent right of action,’ and may recover against 
the surety up to the full limit of the bond.* If 
the injured person’s claim is partly satisfied by 
the person causing the injury, the surety is not 
discharged or released as to any balance that may 
be due on such claim or judgment,’ but is still 
hable up to the full limit of the bond.® 

Where several separate bonds are given, and there 
is nothing in the provision requiring a bond lm- 
iting the amount of recovery except that it shall 
not exceed the amount of the bond, the bonds 
should be treated as cumulative,’ and each surety 
be held hable for the full amount of its bond, 
where the judgment against the owner or operator 
exceeds the amounts of the several bonds;® and one 
of the sureties is not relieved from paying the full 
amount of its insurance by the fact that the other 
surety has paid less than its full amount by a 
compromise of the claim against it. Although only 
one bond is required, if there is nothing in the re- 
quirement which inhibits it, the owner or operator 
may extend his protection beyond the minimum 
amount required,t? and where the provision under 
which the required bond is given provides a maxi- 
mum, as well as a minimum, amount of bond, the 
several bonds still will be good as common-law 
bonds, and will be enforceable as such in accord- 
ance with their express terms, where it appears 
that each of the bonds is for the minimum amount.'! 

As affected by number of persons injured. Un- 
der some regulations which have been held reason- 
able and valid,?? the amount of recovery on the 


construction, it would be necessary 
to make the statute read that every 


accident, where the policy was in ef- 
fect at that time and such agreement 
of renewal was:thereafter filed with 
the city clerk. Bond vy. Holloway, 45 
Cal. A. 634, 188 P 577. 

Strict construction in favor of 
surety generally see Principal and 
Surety [82 Cye 73]. 

92. Horner v. Kilmer, 115 Wash. 
67, 196 P 646; McDonald vy. Lawrence, 
100 Wash, 215, 170 P-576. 

93. Horner v. Kilmer, 115. Wash. 
67, 196.P 646. 

{a] Rule applied.—Where a hus- 
band and wife gave a bond for the 
operation of a jitney, or for-hire 
ear, but instead of the jitmey being 
community property it is the sepa- 
rate property of the wife and is 
operated by the husband as her sery- 
ant, the surety on the bond is never- 
theless liable in an action for dam- 
ages resulting from a collision be- 
tween the jitney and another auto- 
mobile; for, as the suretyship con- 
eerns the car and its operation, and 
not the ownership, the fact that there 
could be no judgment against the 
husband as principal under the policy 
is no defense. Horner vy. Kilmer, 115 
Wash, 67, 196 P 646. 1 

94 Peters v. Casualty Co. of 
America, 101 Wash. 208, 172 P 220. 

95. Peo. v. Martin, 203 App. Div. 
423, 197 NYS 28 [aff 235 N. Y. 550 
mem, 139 NE 730 mem]. 

96. State v. Dillon, 82 Fla. 276, 89 
S 558, 22 ALR 227; Wilkes-Barre 
Jitney Bus Assoc. vy. Wilkes-Barre, 
256 Pa. 462, 100 A 954. 

{a] Tlustration, — An ordinance 
requiring jitney owners to give a 
penal bond furnished by a _ surety 
company, and stipulating that after 
recovery of the penal amount by rea- 
son of negligent injury, ete. the 
ohligors shall continue liable for ad- 
ditional amounts without limit, is un- 
reasonable, as requiring the surety 
to undertake an indefinite and un- 
limited responsibility. Wilkes-Barre 
Jitney Bus Assoc. v.. Wilkes-Barre, 


Liability.on: 
Indemnity contract in general see 
Indemnity §§ 28-31. 
Liability insurance in general see 
Liability Insurance §§ 65-73. 
Security see supra § 164. 
98. See statutory provisions. 
99. Nelson v. Pacific Coast Casu- 
alty Co., 96 Wash. 43, 164 P 594; Salo 


v. Pacific. Coast ~Casualty, ;-Co.,7°95 
ash: 109, 1638 P 384, -LRAI917ID 
613: 


1. Nelson v. Pacific Coast Casu- 
alty Co., 96 Wash. 43, 164 P 594. And 
see cases infra note 4. 

2. Nelson v. Pacific Coast Casu- 
alty Co., 96 Wash. 438, 164 P 594; 
Salo v. Pacific Coast Casualty Co., 
3b Weaeh. 109, 168 P 384, LRAI917D 
613. 
3. See infra § 173. 

4 Bruner v. Little, 97 Wash. 319, 
166 P .1166; Singer v. Martin, 96 
Wash. 231, 164 P 1105; Nelson v. Pa- 
cific Coast Casualty Co., 96 Wash. 
43, 164 P 594; Salo vy. Pacific Coast 
Casualty Co., 95 Wash. 109, 163 P 384, 
LRAI1917D 613. 

[a] Reason for rule.—‘If the 
bond is exhausted by the first judg- 
ment against it, to the extent of 
$2,500, then it would be possible for 
the owner of a motor propelled vehi- 
cle to carry passengers for hire with 
a bond on file in the office of the 
secretary of state upon which there 
could be no liability, because the 
penalty had already been exhausted 
by the previous judgment. Such a 
result was certainly not intended by 
the legislature. If the concluding 
clause in the sentence quoted from 
§ 38, which is, that the recovery 
against the surety shall be limited 
to the amount of the bond, means 
that the penalty of the bond is ex- 
hausted by the first. judgment of 
$2,500 against it, then what becomes 
of the previous part of the sentence, 
which gives to every person a right 
of action against the principal and 
against ‘the surety’? To sustain this 


person shall have a right of action 
against the principal and the surety 
upon the bond, but that there shall 
be no right of action against the 


‘| surety when there is a previous judg- 


ment against the bond to the extent 
of $2,500. In other words, it would 
impose a qualification upon the lan- 
guage of the statute which gives a 
right of action against the principal 
and the surety upon the bond, not 
found in the act. The language of the 
statute gives to each and every per- 
son injured, through negligence in the 
operation of a motor propelled vehi- 
cle, a right of action against the 
bond to the extent of $2,500.” Salo 
v. Pacific Coast Casualty. Co., . 95 
Wash. 109, 114, 163 P 384, LRA1917D 
613. 


5. Stusser v. Mutual Union Ins. 
Co., 127 Wash. 449, 221 P 331. : 

6. Stusser v. Mutual Union Ins. 
Co., supra. 

[a] Illustration.— Where 
surance company as surety, and a 
bus driver as principal, execute a 
bond conditioned that the driver pay 
all damages to persons injured by 
his negligences to the aggregate of 
two thousand five hundred dollars, 
and plaintiff reduces his claim to 
judgment, the insurance company is 
liable for the whole amount of the 
bond, although a joint tort-feasor had 
paid part of the judgment and had 
been released in writing pro tanto. 
Stusser v. Mutual Union Ins. Co., 127 
Wash. 449, 221 P 331. 

7. Western Indemn, Co. v. Murray, 
(Tex, Commn. A.) 237 SW 1109. 

8. Western Indemn. Co. v, Mur- 


an in- 


ray, (Tex. Civ. A.) 208 SW 696. 

9. Western Indemn. Co. y. Mur- 
ray, supra. 

10. Western Indemn. Co. v. Mur- 
Hert (Tex. Commn. A.),.237 SW 
1109. 

11. Western Indemn. Co. vy. Mur- 
ray, supra. 

12. Smallwood. v. Jeter, -42 Ida: 


169, 244 P 149. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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security is limited to a specified amount where only 
one person is injured or killed,* and to a specified 
larger amount where more than one person is in- 
jured or killed in a single accident.!4 

[§ 173] (8) Who May Recover on Security.1® 
Where the regulation requiring the bond provides 
that it shall be conditioned for payment directly 
to the damaged person or his duly authorized repre- 
sentative, or that such person shall have his right 
of action on the bond, such provision should be con- 
strued as a part of the bond,'® and gives to each 
person injured an independent right of action’ to 
recover from the surety on the bond,'® which can- 
not be defeated on the ground of want of privity 
of contract,!® although the bond as given does not 
expressly obligate the surety to pay to such per- 
son,?° unless there is a provision in the bond which 
expressly excludes a direct right of recourse by 
the injured party against the surety.24_ Where the 
bond is for the payment of all damages sustained 
by any person, a person injured may sue on the 
bond without first suing the owner or operator of 
the vehicle.?? 


Where several persons are injured in the same ac- 
13. Smallwood v. Jeter, supra; Ex|bus driver as 
p. Sullivan, 77 -Tex. Cr. 72,''178 SW 
537; Ehlers v. Automobile Liability 
Co., 169 Wis. 494, 173 NW 325. 

14. Ex p. Sullivan, 77 Tex. Cr. 72, 
178 SW 537; Ehlers vy. Automobile 
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rincipal, 
e amounting to an 
insurance contract between the com- 
pany and persons 
driver’s negligence, there is no want 
of privity of contract between an in- 
jured person and the insurance com- 


bond to the Bae 


[42 C.3.] 719 


cident, each of whom notifies the owner’s surety 
of his claim, and some of such persons sue the owner 
and his surety for their injuries, another claimant 
may intervene in such suit to secure his share,”* 
and where the judgments secured by the persons 
suing exhaust the amount of the bond, another 
claimant who has notified the surety of his claim is 
still entitled to hold the surety liable for his pro 
rata share,’* unless he is guilty of laches in suing 
the surety therefor.”° 

Municipality. Where the bond so provides, suit 
thereon may be brought in the name of the mu- 
nicipality which required the bond, for the use of 
the person injured.”® 

[§ 174] (9) Actions. The rules of law which goy- 
ern actions on indemnity contracts?’ and policies of 
lability insurance”® in general ordinarily apply and 
contro] in an action on an indemnity bond or policy 
of insurance furnished by a motor vehicle carrier,”® 
such as in regard to the conclusiveness and effect 
of a prior adjudication against the owner or op- 
erator indemnified;*° and as to questions arising 
in regard to the pleadings,*! the evidence,?? and 


execute a] 244 SW 227; Darrah v. Lion Bonding, 
etce., Co., (Tex. Civ. A.) 200 Sw 1101; 
Ehlers vy. Automobile Liability Co., 


injured .by the|169 Wis. 494, 173 NW 325. 


{a] Sufficiency of petition. — 
Where, in an action for injuries 
against a jitney owner and the 


at Co., 169 ‘Wis. 494, 173 NW 
5 


[a] Tllustration.—In a widow's 
suit for the death of her husband 
from injuries received in an automo- 
bile collision, where damages to de- 
ceased and his estate and also to the 
widow for her pecuniary loss are 
shown, there are “damages to two 
persons” within a bond conditioned 
for payment of damages not exceed- 
ing twenty-five hundred dollars to 


any one person, or five thousand dol- |, 


lars for any one accident that may 
be recovered against vehicle opera- 
tors while in the services of a com- 
mon carrier. Ehlers vy. Automobile 
Liability Co., 169 Wis. 494, 173 NW 
325. 

15. Who may recover on: 
Indemnity contract in general see In- 

demnity §§ 21, 57 
Liability insurance in general see 

Liability Insurance §§ 110, 129-132. 

16. Milliron v. Dittman, 180 Cal. 
443, 181 P 779; G. A. Stowers Furni- 
ture Co. v. Bichon, (Tex. Civ. A.) 254 
SW 606; State v. Howell, 85 Wash. 
294, 147 P 1159, AnnCas1916A 1231. 

17. Nelson v. Pacific Coast Casu- 
alty Co.,/96 Wash. 43, 164 P 594; 
Salo v. Pacific Coast Casualty Co., 
95 Wash. 109, 163 P 384, LRA1917D 
613. 

18. Cal.—WMilliron v. Dittman, 180 
Cal. 443; 181: P 779. 

Iowa.—Star Transp. Co.' v. Mason 
City, 195, lowa 930, 192 NW 873. 

La.—New Orleans v. Le Blanc, 139 
La. 113, 71 S 248. 

Nebr.—Myers v. Guernsey, 111 
Nebr. 577, 197 NW 4382. 

R. I.—Providence v. Paine, 41 R. I. 
333, 103 A 786. 

Tex.—G. A. Stowers Furniture Co. 
v. Bichon, (Civ. A.) 254 SW 606. 

Wash.—Stusser v. Mutual Union 
Ins. Co., 127 Wash. 449, 221 P 331; 
Bruner v. Little, 97 Wash. 319, 166 P 
1166. 

[a] The parents of a child who 
has been killed have a right of action 
on the bond for death of the child, 
under such a statute. Bruner v. Lit- 
tle, 97 Wash. 319, 166 P 1166. 

19. G. A. Stowers Furniture Co. v. 
Bichon, (Tex. Civ. A.) 254 SW 606; 
Stusser v. Mutual Union Ins. Co., 
127 Wash, 449, 221 P 381. 

{a] Tlustrations.—(1) Where an 
insurance company as surety, anda 


,449, 221 P 331. 


pany which will prevent the injured 
person from suing thereon. Stusser 
v. Mutual Union Ins. Co., 127 Wash. 
(2) Where a munici- 
pal ordinance under which a bond 
given by a rent car owner is exe- 
cuted provides that “said bond may 
be sued upon in the name of the 
party injured by a breach thereof,” 
the bonding company, in an action by 
a passenger injured while riding in 
such rent car, cannot avoid liability 


on the ground that there was no 


mutuality of contract.':G. A, Stowers 
Furniture Co. vi Bichon, (Tex. Civ. 
A.) 254 SW 606. 

20. Milliron v. Dittman, 180° Cal. 
443, 181 P 779. And see cases supra 
note -18. 

21. Milliron v. Dittman, supra. 

22. Providence v. Painé, 41 R..I. 
333, 103 A 786. - ; 

23. Darrah v. Lion Bonding, etc., 
Co., (Tex. Civ. A.) 200 SW 1101. 

24, Darrah v. Lion Bonding, etc., 
Co., supra. 

25. Darrah v. Lion Bonding, etc., 
Co., supra. 

[a] Mlustration of laches.—Where 
a claimant against the surety of a 
jitney bus driver knew that others 
injured in the same accident were 
asserting their claims, and failed to 
act diligently, leaving the surety to 
act in the belief that he had aban- 
doned his claim, and pay other claims, 
exhausting the bond, he was es- 
topped from holding the _ surety. 
Darrah v. Lion Bonding, etc., Co., 
(Tex. Civ. A.) 200 SW 1101. 

26. Transylvania Casualty Ins. Co. 
v. Atlanta, 35 Ga. A,’ 681, 134 SE 632. 


27. See Indemnity §§ 56-74. 

28. See Liability Insurance §§ 
118-127. 

29. Transylvania Casualty Ins. 
Co. v. Atlanta, 35 Ga. A. 681, 134 
SE 632. 

{a] Jurisdiction.—Where a jitney 


bus indemnity bond to a city pro- 
vides that suit may be brought 
thereon in the city’s name, for use 
of persons injured, a court of law 
has jurisdiction of a suit thereon. 
Transylvania Casualty Ins. Co. v. 
Atlanta, 35 Ga. A. 681, 134 SE 632. 

30. See Indemnity §§ 60-64; Lia- 
bility Insurance § 121; Principal and 
Surety [32 Cyc 135]. 

31. Jones v. Roche, (Tex, Civ. A.) 


‘be sustained. 


surety-on his bond, there is no spe- 
cial exception for failure specifically 
to allege that the car involved was 
covered by the bond, every reason- 
able intendment is to be indulged in 
favor of the petition, and it is to be 
construed most favorably for plain- 
tiff as stating a cause of action, and 
where the reasonable intendment of 
the petition as a whole is that the 
car was covered, the petition will 
Jones vy. Roche, (Tex. 
Civ. A.) 244° SW 227, 

{b] Plea of waiver.—A plea by 
the surety’ that a claimant had 
waived his rights to share in the in- 


‘demnity paid to other claimants by: 


permitting their judgments to be col- 
lected for the maximum amount?-of 
the insurance is sufficient to include 
the negligence of claimant in delay- 
ing his suit until after such: judg- 
ments. Darrah v. Lion Bonding, ete., 
Co., (Tex. Civ. A.) 200 SW 1101. 

[c] Amendment.—In an action 
against an automobile owner and in- 
surer the court may properly deny 
defendant company’s application to 
amend its answer to show that the 
car in question was not covered by 
the indemnity bond, where such ap- 
plication is not made until the trial 
is almost completed, and no claim is 
made that defendant company did not 
know such fact:at the commencement 
of the trial. Ehlers v.° Automobile 
bead Co., 169 Wis, 494, 173 NW 
Notary J in action upon contract 
of: 

Indemnity see Indemnity §§ 66-70. 

Liability insurance see Liability In- 
surance § 123, ‘ 

Suretyship see Principal and Surety 

[32 Cye 127]. 

32. Devlin v. Herr; 98 N..J. L. 
324, 119 A 871; G. A. Stowers Furni- 
ture Co, v. Bichon, (Tex. Civ. A.) 254 
SW 606; Interstate Casualty Co. v. 
Hogan, (Tex. Civ. A.) 232 SW 354. 

[a] Admissibility.—(1) In an ac- 
tion against an insurance company to 
establish its liability to pay a judg- 
ment obtained by plaintiff against an 
owner of a jitney bus insured by the 
company pursuant to the Kates Act 
(P. L. [1916] p 288), the record of 
judgment inclusive of the complaint 
and’ answer in the suit against the 
owner of the jitney bus is admissible 
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trial.33 
Parties.°* 


is a bond or indemnity policy in 


though the statute does not expressly give a direct 
cause of action against the indemnitor,*’ and even 
though the indemnitor is liable only after judgment 
had been awarded against the owner or operator,*® 
and the cause of action against the owner sounds 
in tort and that against the indemnitor is based on 


contract,®® since the two causes of 
of the same transaction.?° 
Interpleader.*: . Where several 


jured by the negligence of a bus driver, an insurance 
company sued as surety on his bond, while resisting 
the claims of all of them, cannot interplead them, 


in evidence. Devlin v. Herr, 98 N. J. 
L. 324, 119 A 871. (2) Ina jitney bus 
passenger’s action on the jitney oper- 
ator’s indemnity bond, the operator’s 
testimony that the car in which plain- 
tiff was riding at the time of the acci- 
dent and in which she was injured 
was under the protection of defend- 
ant’s bond is admissible. Interstate 
Casualty Co. v. Hogan, (Tex. Civ. A.) 
232 SW 354. 

[b] Sufficiency as to identification 
of car.—Evidence as to the license 
number of defendant’s rent car in- 
volved in a collision causing injury to 
plaintiff, a passenger, and that such 
license number was given in a bond 
as the number of one of the cars 
covered thereby, and the fact that 
none of the cars for the operation of 
which the bond was given were other- 
wise described, is a sufficient identi- 
fication of the car, in the absence of 
contrary evidence, to render defend- 
ant bonding and surety company 
liable to the extent of the bond. G. 
A. Stowers Furniture Co. v. Bichon, 
(Tex. Civ. A.) 254 SW 606. 

[c] Harmless error in admitting 
evidence.—In an action on a jitney 
owner’s bond, the admission of opin- 
ions or conclusions to the effect that 
the jitney in which plaintiff was rid- 
ing when injured was covered by the 
bond is harmless, where there is other 
sufficient, competent evidence of this 
fact, and no real conflict on the point. 
Jones v. Roche, (Tex. Civ. A.) 244 SW 
227. 

Evidence in action upon action of: 
Indemnity see Indemnity _§ 72.. 
Liability insurance see Liability In- 

surance §§ 124-126. : 

33. Pawtucket v. Santis, (R. I.) 
127 A 568; Lilienthal v. Motor Car 
Indemn. Exch., (Tex. Commn. A.) 239 
SW 906; Jones v. Roche, (Tex. Civ. 
A.) 244 SW 227; Interstate Casualty 
Co. v. Hogan, (Tex. Civ. A.) 232 SW 
354; Hayes v. Staples, 129 Wash. 436, 
225, BP, ALT. 

[a] Special issue as to negligence. 
—Where a jitney passenger alleges 
negligence on the part of the driver 
in attempting to pass another vehicle 
while crossing an intersecting street, 
and in failing to keep a proper look- 
out or stop after observing the ve- 
hicle with which he would probably 
collide, a special issue as to whether 
he was negligent in attempting to 
eross the street and to cross in front 
of the wagon with which he collided 
is not affirmatively erroneous, and 
cannot be complained of, in the ab- 
sence of a request for the submission 


of a more specific issue. Jones vy. 
Roche, (Tex. Civ. A.) 244 SW 227. 
[b] Question for jury.—In an ac- 


tion on a motor bus license bond by 
a person struck by defendant’s auto- 


One injured by a motor vehicle may 
in the same action join the owner or operator of 
the vehicle and his indemnitor as defendants;** and 
this rule applies whether the instrument sued on 


mobile, it is a question for the jury 
as to whether defendant was operat+ | 
ing a jitney under his license at the! 
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/ 


form,** and al- 


registered.*° 


action arise. out 


4 


because it is not a disinterested stakeholder.*? 

[§ 175] 0. Construction and Effect of License 
Generally*?—1. In General. 
or certificate of registration creates a presumption 
that the recipient thereof is entitled to it,*4 and 
also constitutes prima facie proof that the person 
named therein as owner is the owner of the car 
And in accordance with rules of law 
relating to the operation and effect of licenses in 
general,*® a license to operate a motor vehicle upon 
the public streets or highways is in the nature of 
a special privilege,*’ and is generally held. not to 
create a contract between the licensee and the 


A duly issued license 


state or muniéipality granting the license;** nor, in 


parties are in- 


time of the accident. Pawtucket v. 
Santis, (R.I:) 127 A 568. 

[c] Submission of issue.—(1) In 
a jitney bus passenger’s action on 
the operator’s indemnity bond for in- 
juries sustained in a collision, refusal 
to submit an issue as to the motor 
number of the car in which:the pas- 
senger was injured is proper, such 
fact being merely an evidentiary fact. 
Interstate Casualty Co. v. Hogan, 
(Tex, Civ. A.) 232 SW 354. (2) Where, 
in an action against a surety on an 
indemnity bond for being struck by 
an automobile, the bond made de- 
fendant liable only for damages 
caused while the automobile was on 
a regular route, and the evidence 
shows that the automobile was being 
operated on the route when or just 
before the injury was sustained, de- 
fendant is not entitled to a peremp- 
tory instruction. Lilienthal v. Motor 
Car Indemn. Exch., (Tex. Commn. 
A.) 239 SW 906. (3). Where a jitney 
passenger pleads discovered peril as 
against the driver of a wagon with 
which the jitney collided, but not as 
against the jitney driver, the court 
is not warranted in submitting that 
issue as against the driver. Jones 
v. Roche, (Tex. Civ. A.) 244 SW 227. 
(4) Where, in such action, the jury 
in answer to a special issue finds the 
driver of the wagon not guilty of any 
of the acts of negligence charged, a 
refusal to submit an issue requested 
by the jitney owner as to whether 
the negligence of the driver of the 
wagon was the sole, proximate cause 
of the injury is harmless. Jones v. 
Roche, supra. 

Trial in action upon contract of: 
Indemnity generally see Indemnity 


Liability insurance see Liability In- 
surance § 127. 
34. Joinder of: 

Causes of action generally see Ac- 
tions §§ 188-274. 
Defendants generally 
[380 Cye 120 et seq]. 
Parties in action upon contract of: 
Indemnity generally see Indemnity 


see Parties 


Liability insurance see Liability In- 

surance § 122. 

35. Cal.—Milliron vy, Dittman, 180 
Cal. 443,-181 P 779. 

Nebr.—Myers v. Guernsey, 111 
Nebr. 577, 197 NW 432, 

Tex.—American Auto Ins. 
Struwe, (Civ, A.) 218 SW 534. 

Wash.—McCormick y. Index Stages, 
137 Wash. 507, 242 P 1090; Hayes v. 
Staples, 129. Wash. 436, 225 P 417; 
Devoto v. United Auto Transp. Co., 
Inc., 128 Wash. 604, 223 P 1050, 130 
Wash. 707, 226 P 1118. 

Wis.—White v. Kane, 179. Wis. 478, 
192 NW 57; Ehlers v. Automobile 
Liability Co., 166 Wis. 185, 164 NW 
845. 

[a] 


Cosanv: 


Tustrations.—(1) The owner 


| the case of a publi servige vehicle, does it consti- 
tute a property right.*® 
| ing of a license to operate public service motor 
vehicles either expressly or impliedly includes the 


So, also, where the grant- 


of an automobile’stage line, operated 
under a certificate of convenience and 
necessity issued by the department 
of public works, and the surety on 
the bond are properly joined in an 
action by a passenger for personal 
injury. Hayes v. Staples, 129 Wash. 
436, 225 P 417. (2) Persons riding in 
an automobile colliding with a ve- 
hicle operated by an auto transporta- 
tion company, may join insurer as a 
defendant in their actions for result- 
ing injuries. Devoto v. United Auto 
Transp. Co., Inc., 128 Wash. 604, 223 
P 1050. (3) Where, under a policy 
insuring a motor vehicle carrier, in- 
surer is liable directly to one injured 
by the negligent operation of the 
vehicle, insurer is properly made a 
party defendant with insured, in an 
action for such an injury. White vy. 
Kane, 179 Wis. 478, 192 NW 57. - 

36. Devoto v. United Auto Transp. 
Co., Inc., 128 Wash. 604, 223 P 1050. 

37. Devoto y. United Auto Transp. 
Co:,, ine: supra. 

38. American Auto Ins. Co. v. 
Struwe, (Tex. Civ. A.) 218-SW 534. 


39. American Auto Ins. Co. vy. 
Struwe, supra. 
40. American Auto Ins. Co, y. 


Struwe, supra. . 

41. Interpleader generally see In- 

terpleader 33 C. J. p 418: 

42. Stusser v. Mutual Union Ins, 

Co., 127 Wash. 449, 221 P 331. 

43. Cross references: 

Nature and effect of certificate of con- 
venience and necessity see supra 
$$) 1.05 TET. 

Nature of license and distinctions 
generally see supra § 75. 

Operation and effect of license gener- 
ally see Licenses §§ 100-106. 
44. Pierce vy. Hutchinson, 241 

. 557, 186 NE 261; 


45. See infra § 240. 
46. See Licenses §§ 4, 100-106. 
47. See supra § 75. 


48. Foshee v. State, 15 Ala. A. 113, 
72 S 685; Chicago v. Gall, 195 Ill. A. 
41; Burgess v. Brockton, 235 Mass. 
95, 126 NE 456; Prater v. Storey, 
(Tex. Civ. A.) 249 SW 871. .° 

49. - Burgess v. Brockton, 285 Mass, 
95, 126 NE 456; Public Serv. Commn. 


v. Booth, 170 App. Div. 590, 156 NYS- 


140 [aff 155 NYS. 568]; Rizzo v. 
Douglas, 121 Misc. 446, 201 NYS 194, 
[a] The right of a taxicab driver 
to use the city streets is not a prop- 
erty right, but is at best a mere 
license to drive over the city streets 
for the specific purpose of obtaining 
a livelihood by carrying passengers. 
Rizzo v. Douglas, 121 Misc. 446, 201 
NYS 194. 
__ lb] A license to the operator of a 
jitney bus granted by a city which 
has accepted a statute, authorizing 
the regulation of such business, is a 
mere privilege or permission, and not 
a property right. Burgess v. Brock- 
ton, 235 Mass. 95, 126, NE 456. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[8§ 174-175 


§§ 175-178] 


right to suspend or revoke the license, the license 
does not create a fixed or vested right to do busi- 
ness.°° But it has been held that, ‘where an ordi- 
nance grants consent to operate motor busses on 
the city streets, without reserving the right to 
revoke, regardless of ‘whether it is considered a 
franchise or a consent, it becomes a contract and 

a vested property right from the time the grantee 
Seid and expends money in reliance thereon.** 

Territorial effect. A license to operate a motor 
vehicle has only a local application,®? and affords no 
protection beyond the boundaries of the ghredles 
of the officer who issues it.°? 

[§ 176] 2. As to Operation of Vehicle. An au- 
tomobile properly registered by the owner may be 
legally operated by one who is not the legal owner 
but who has a-special property in it,®4 such as a 
conditional buyer.®> Under a statutory” provision 
that, on the transfer of ownership of a registered 
motor vehicle, its registration shall expire,°® an 
owner who registers his car obtains thereby merely 
the right to operate the. car so registered.°7 The 
acceptance of a license to operate for hire does not 
impose upon the licensee an obligation to engage 
in such business,®® and therefore the mere fact that 
a person has taken out such a license does not cre- 
ate a presumption that he has engaged in such 
business.°® ‘ 

Deviation from route. Where a motor bus permit 
prescribes the route over which the motor bus may 
operate, it cannot, without proper authority there- 
for, deviate from such route;®° but where the 
regulation under which it operates authorizes a de- 
viation under specified circumstances, it may be as- 
sumed, in the absence of evidence to the contrary, 
that a deviation which has been made was prop- 
erly authorized.*! 
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motor vehicle license obtained under a general law 
is charged with notice of the provisions of such 
law affecting the operation of a motor vehicle upon 
the highways of the state,°? and also with notice of 
the provision of any local or special law affecting 
the operation of such vehicles upon the highways 
of a particular county.® 

‘‘Limited trade licence.’’ In England provision 
has been made for what is termed a ‘‘limited trade 
licence,’’? the operation of motor vehicles under 
such licenses being subject to certain limitations.** 

[§ 177] P. Transfer of License Rights®*°—1. In 
General. As in the case of licenses generally,®* a 
license to operate a motor vehicle on the public 


| highway is personal to the licensee, and, in the ab- 
' sence of statutory or municipal authority therefor, 


cannot be transferred or assigned by him to an- 
other;°? and this rule applies to license plates, 88 
and to registration cards or certificates,°? ineluding 
those ismued to dealers.*° Where a atabate and ordi- 
nance relating to the operation of jitney busses in 
a municipality contemplate that the permits there- 
for shall be personal to the grantee, such permits 
cannot be transferred by him or used in conjunc- 


' tion with other persons, without the consent of the 


municipality.“t But on the other hand it-has been 
held that a city’s consent to the operation of motor 
busses on its streets is assignable, unless such as- 
signment is expressly forbidden by the ordinance 
giving such consent.7? 

Under a statutory provision, to the effect that 
upon the purchase of a motor vehicle the title to 
the number plates shall vest in the buyer, ete., the 
license for such vehicle in a sense attaches to the 
vehicle itself,7? and a sale of the car’* carries with 
it and vests in the purchaser the right and privilege 
to use the car upon the public highways.7® 


Notice of law as to operation. 


50. Burgess vy. Brockton, supra; 
Prater v. Storey, (Tex. Civ. A.) 249 
SW 871; Peters v. San Antonio, (Tex, 
Civ. A.) 195 SW 989. 

{a] Thus a person operating a jit- 
ney under a license issued by virtue 
of an ordinance providing that the 
city council shall have the right to 
revoke, annul, and alter any license 
given to operate a jitney, and that 
the routes named in the application 
or license may be altered by ordi- 
nance passed wholly upon the initia- 
tive of the city council, has no vested 
rights in the use of the streets, and 
an ordinance of city council prohibit- 
ing the operation of jitneys upon cer- 
tain streets and confining their use to 
certain others is valid. Peters v. San 
Antonio, (Tex. Civ. A.) 195 SW 989. 

51. Bohl v. Schenectady, 128 Misc. 
863, 220 NYS 349; Colonial Motor 
Coach’ Corp. v. Oswego, 126 Misc. 829, 
215 NYS“ 159 Path 217" NYS. -90'7 
mem]. 

Revocation see infra §§ 182-186. 

52. State v. Cobb, 113 Mo. A. 156, 
87 SW 551. 

53. State v.’Cobb, supra. 

54. Temple v. Middlesex, etc., R. 
Co., 241 Mass. 124, 134 NE 641. 

55. Temple v. Middlesex, etc, R. 
Co., supra. 

56. See infra § 181. 


57. Bleon v. Emery, 60 Utah 582, 
209 P 627. 

58. Chicago v. Gall, 195 Ill. A. 41, 
46. 

59. Chicago v. Gall, supra, 


‘While he had the clear right to 
use the vehicle in the business for 
which the license was issued, it does 
not follow, as a presumption of fact, 
that he exercised the right merely be- 
cause he obtained the necessary legal 


(42 C. J.—46] 


The holder of a 


permission to do so. A fortiori, it 
does not follow as a presumption of 
law.” Chicago. v. Gall, supra. 

60. Bond v. Holloway, 45° Cal. A. 
634, 188 P 577. 

61. Bond v. Holloway, supra. 

62. Emerson v. Cobb, 86 Fla. 487, 
98 S 357. 

63. Emerson v. Cobb, supra. 

64. See cases infra this note, 

[a] Passengers.—The owner of a 
vehicle operated under a limited trade 
license is liable for his servant’s 
violation of the road regulation that 
a vehicle so operated shall not carry 
more than two’ persons in addition to 
the driver. Griffiths v. Studebakers, 
Ltd., [1924] 1 K. B. 102. 

[b] Carrying load. — Defendant 
owned a “convertible tourer and 
truck,” that is, a chassis which had 
two .bodies, a touring car body and 
also a lorry body. The car was com- 
plete when either body was attached, 
and was operated under a limited 
trade license. When defendant took 
the car from the works of the firm 
which had converted it, both bodies 
were carried, the lorry body being 
fastened to the chassis and the tour- 
ing body being fastened on top of the 
lorry body. It was held that the 
touring body constituted a “load” 
within the meaning of a regulation 
providing that no vehicle used on a 
public road under a “limited trade 
license’ should carry or convey any 
goods or load whatsoever. Lees vy. 
Ravenhill, 27 Cox C. C. 667. 

65. Transfer of certificate of pub- 
lic erate and necessity see 
supra § 11 

66. See igen § 107. 

67. Foshee v. State, 15 Ala. A, 113, 
72 S 685; Cerino v. Van Orden, 99 N. 


[§ 178] 2. From One Vehicle to Another. 


Under 


J. Eq. 7, 129 A 704; In re Automobile 
Registration, 19 Pa. Dist. 610, 37 Pa. 
ConoLd: 

68. Cowan vy. State, 171 Ark. 1018, 
287 SW 201. 

License plates generally. see supra 
§§ 157-159. 

69. Cowan v. State, 171 Ark. 1018, 
287 SW 201; In re Automobile Regis- 
aor 19 Pa. Dist. 610, 37 Pa. Co. 


Rogistration cards generally see 
supra §§ 157-159. 

70. In re Automobile Registration, 
19 Pa. Dist. 610, 37 Pa. Co. 510. 

71. Cerino v. Van Orden, 98 N. J. 
Eq. 7, 129 A 704. 

{a] Reason for rule.—‘‘The stat- 
ute and the ordinance relating to the 
operation of these jitney buses con- 
template that the governing body of 
the municipality shall exercise a su- 
pervisory control over their activi- 
ties, and that the permits which are 
issued are personal to the one to 
whom the grant is given, and apply 
specifically to the bus to be operated 
under it. If the grantee of the per- 
mit could transfer it at will, or use it 
in conjunction with other persons by 
partnership or corporate arrange- 
ments among themselves, the whole 
purpose and object of the statute and 
the. ordinance would be cireum- 
vented.” Cerino v. Van Orden, 98 
N. J. Eq. 7, 8, 129 A 704. 

72. Bohl v. Schenectady, 128 Misc. 
863, 220 NYS 349. 


73. Northwest Auto Co. v. Hurl- 
burt, 104 Or, 398, 270 P 161. 
74... Sale or transfer of motor 


vehicles generally see infra §§ 279- 
345. 

Tos Northwest Auto Co. v. Hurl- 
burt, 104 Or. 398, 207 P 161. 


&- 
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a statutory provision that no license can be trans- 
ferred from one person to another, but may be 
transferred from one car to another, the license may 
be transferred from one car to another where both 
cars are owned by the same person,’® but cannot 
be transferred so as to cover a car owned and 
operated by another person.”? It has been held that 
an ordinance which denies the right to transfer a 
license from one motor bus to another motor bus 
is not invalid as arbitrary, unreasonable, or the 
unlawful taking and confiscation of property.’® 

[§ 179] Q. Renewal; New Permit. A statutory 
provision requiring an operator of motor vehicles 
for hire to pay a specified percentage of the gross 
receipts from operation as a prerequisite to a re- 
newal of the license has been upheld as constitu- 
tional and valid, notwithstanding other provisions 
of the statute were invalid.7® A provision of a 
contract for the sale of motor bus routes, made 
under a statute requiring such sale to be made at 
publie atiction, which gives the privilege of a re- 
newal for an additional period on the payment of 
a certain compensation, is not objectionable as 
granting an additional franchise without a sale at 
public auction.2° In the absence of a requirement 
thereof by statute or ordinance, a motor bus op- 
erator who is operating under a properly granted 


permit is not required to secure a new permit every 
time a change is made in the state serial number. 


of his vehicle.*+ 

Refusal of renewal. A renewal of a motor vehicle 
license may be refused, on the ground of a breach 
of the condition on which the original heense was 
granted.®? 

[§ 180] R. Duration and Termination of License, 
Permit, or Certificate**—1. In General. The dura- 
tion of a motor vehicle license or registration usu- 
ally is controlled by the terms of the statute or 
ordinance under which it is issued or made.8* An 
ordinance for the sale of motor bus routes, giving 
the municipality the right to retake the franchise 
for the purpose of municipal ownership and opera- 


76. Young v. Wilson, 99 Wash. 159, 
and that 
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1, 1907, should expire on that date, 
thereafter 


[§§ 178-183 


tion, at the end of the franchise period or any time 
thereafter, is not invalid because of uncertainty as 
to the duration of the franchise after the original 
period has expired.*® 

[§ 181] 2. Termination by Transfer of Vehicle.*° 
Under some statutes the license and certificate of 
registration of a motor vehicle expire on the trans- 
fer of the ownership of the vehicle.*7 Such a pro- 
vision is not limited to a transfer by sale, but ap- 
plies to all methods of transfer.8* It has been held 
that an automobile which after such a transfer bears 
the number of its former registration and no other 
cannot be lawfully operated upon a highway*? un- 
less it again comes into the seller’s ownership or 
control.% 

[§ 182] 3. Revocation or Forfeiture®1—a. In Gen- 
eral. Since a license to operate a motor vehicle and 
the certificate of registration confers on the operator 
merely a privilege and not a right,®°* a statutory 
provision violates no constitutional right of the li- 
censee which authorizes the revocation of such a 
license and certificate of registration for certain 
causes.°* 

Seizure of license plates. Statutes have been 
held constitutional and valid which authorize a seiz- 
ure by the commissioner of motor vehicles of li- 
cense plates of a person engaged in operating motor | 
vehicles in the transportation of passengers for 
hire, upon the revocation of his license or certificate 
of registration for a failure to comply with the con- 
ditions as to filing a bond or other security;°* and 
under such a statute where the bond filed by such 
a person is canceled, the commissioner may lawfully 
seize the license plates theretofore issued to him.?® 

[§ 183] .b. Of Municipal License or Permit in 
General. An ordinance requiring a license to op- 
erate automobiles for hire is not rendered invalid 
by a provision therein giving authority to revoke 
the license;°° and it has been held that a license 
to operate jitneys upon the streets of the city may 
be revoked by the city,®°’ even though the licensee 
has made investments upon the faith of the license.%8 


168 P 1137. : 

77. Young v. Wilson, supra. 

.78. Dallas vy. Gill, (Tex. Civ. A.) 
199 SW 1144, 

79. Colberg v. Board of Hqualiza- 
tion, 199 Cal, 51, 248 P 244 (constru- 
ing License Tax Act of 1923, which 
was subsequently repealed by Act 
May 23, 1925 § 11); Bacon Sery. Corp. 
v. Huss, 199 Cal. 21, 248 P 235. 

[a] Condition to renewal.—A re- 
newal of such a license is properly 
conditioned on the payment of the 
accrued fees; and a writ of mandate 
to compel the issuance of such a 
license without the payment of such 
fees will be denied, especially where 
the question has become a moot one 
by reason of the repeal of the statute 
under which the relief is sought. 
Colberg v. Board of Equalization, 199 
Cal. 51, 248 P 244. 

80. Yonkers R. Co. v. Yonkers, 128 
Misc. 108, 217 NYS 686 [rev on other 
grounds 218 App. Div. 97, 218 NYS 
103]. 

81. Bond v. Holloway, 45 Cal. A. 
634, 188 P 577. 

82. Rex v. Bradford Corp., 90 J. P. 
140. : 
83. Duration and termination of 
licenses generally see Licenses §§ 
108-113. 

84. See statutory provisions; and 
ease infra this note, 

{a] Rule applied.—Where the stat- 
ute provided that all registrations 
of automobiles made prior to August 


should expire on January 1st of each 
vear, proof that an automobile was 
registered August 22, 1907, and April 
22, 1908, warrants a ruling as a mat- 
ter of law that during the interim 
between the beginning of the year 
1908 and April 22d the machine was 
not registered. Dean v, Boston El. R. 
Co., 217 Mass, 495, 105 NE 616. 

85. Yonkers R. Co. v. Yonkers, 128 
Misc. 108, 217 NYS 686 [rev on other 
Sreehds 218 App. Div. 97, 218 NYS 
103], 

Transfer or sale of motor yehi- 
cle generally see infra §§ 279-345. 

87. See statutory provisions. 

New registration in the name of the 
new owner see supra § 99. 

88. Bleon v. Emery, 60 Utah 582, 
586, 209 P 627. 

{a] Exchange.—Where a transfer 
of ownership is effected by exchange, 
the registration expires, even though 
the motor vehicles are of the same 
horse power. Bleon v. Emery, 60 
Utah 582, 209 P 627. 

89. Rolli v. Converse, 227 Mass, 
162, 116 NE 507; Feeley v. Melrose, 
205 Mass. 329, 91 NE 306, 137 AmSR 
445, 27 LRANS 1156. 

90. Chase v. New York Cent., etc., 
R. Co., 208 Mass. 137, 94 NE 377. 

91. Of certificate of public con- 
venience and necessity see supra §§ 
146, 147. 

Revocation of licenses generally 
see Licenses §§ 109-1138, 


] t 92. See supra § 75. 
registrations 93. Peo, v. Cohen, 128 Misc. 29, 217 
NYS. 726. 


Grounds for revocation generally 
see infra § 184. 

94 Welch v. Harnett, 127 Misc. 
221, 215 NYS 540. 

Requirement of bond or other se- 
curity as to public service vehicles 
generally see supra §§ 161-174. 


95. Welch v. Harnett, 127 Misc. 
221, 215 NYS 540. 
96. Ex p. Parr, 82 Tex. Cr. 525, 


200 SW 404. 

97. Burgess v. Brockton, 235 Mass. 
95, 126 NE 456; Powelsland v. Toledo, 
15 Oh. A. 198; Gill_v. Dallas, (Tex. 
Civ. A.) 209 SW 209. 

[a] By repeal of ordinance.—An 
ordinance regulating the operation of 
motor busses, which recites that it is 
enacted to meet an emergency due to 
the withdrawal of street cars, is sub- 
ject to repeal at the will of the coun- 
cil, confers no franchise rights on 
persons operating motor busses there- 
under, and does not confer any rights 
that may not be terminated by a re- 
peal of the ordinance. Powelsland v. 
Toledo, 15 Oh. A. 198. 

98. Burgess v. Brockton, 235 Mass. 
95, 101, 126 NE 456; Gill v. Dallas, 
(Tex. Civ. A.) 209 SW 209. 

“The circumstance that  invest- 
ments have been made in reliance 
upon the continuance of the licenses 
affords the petitioners no superior 
standing. They are no better off than 
those who have paid a heavy license 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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It may revoke such licenses with an eye to the 
public welfare rather than the use of private prop- 
erty,®® but it cannot do so arbitrarily or unrea- 
sonably.t 

Where license has become vested right. Where 
the grant of a right to operate a motor bus upon 
a city street becomes a vested right,? such right 
cannot thereafter be withdrawn or impaired without 
due process of law,? and without compensation,* ex- 
cept for a failure to comply with the terms of the 
grant,° or for other good eause,® unless the right 
of revocation is reserved in the grant,’ or is ex- 
pressly authorized by statute.6 A person who has 
been granted such a right to operate motor busses 
may maintain a suit for an injunction to restrain 
the mayor from signing a resolution revoking the 
same, and the city officials from doing any act con- 
trary to the privileges granted ;° but plaintiff is not 
entitled, in such suit, to an injunction which in 
effect would permit him to operate his motor busses 
without a certificate of convenience and necessity.?° 

State or city. Where by statute the consent of 
the city is necessary to the creation of the privilege 
of operating motor busses on the streets, such a 
franchise right does not have its entire legal basis 
in the fact that the state has conferred the privi- 
lege, and the city has the right to maintain an 
action to revoke its consent, as given by ordinance, 
and such right is not limited to the state.1+ 

[§ 184] c¢. Grounds for Revocation.1* Generally 
speaking a license or permit to operate a motor 
vehicle may be revoked for any reason which would 
have authorized a refusal to issue it m the first in- 
stance.1* But some of the licensing statutes or 
ordinances expressly provide for the grounds upon 
which a revocation may be made,'* and where the 
statute or ordinance enumerates the causes for 
which the license or permit may be revoked, it can- 
not be revoked for any cause not enumerated.?> It 
has been held under these regulations that a license 


fee in the hope of continuance of the | officials from 


MOTOR VEHICLES 


interfering with the 
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or permit to operate a public service motor vehicle 
may be revoked for a failure to comply with the 
conditions upon which the license or permit was 
granted,'® or for a violation of the statute regu- 
lating such vehicles,1” although there has not been 
a conviction of the operator therefor.18 Under an 
ordinance authorizing a revocation of licenses for 
operation of automobiles for hire on the ground of 
misconduct, a license may be revoked because of 
the hauling of passengers for immoral purposes. 
Under a statute which permits a revocation only 
for a violation of the statute, a motor bus permit 
eannot be revoked upon the ground that another 
transportation company is in a position to take care 
of all the business.?° , 

Competition with street railway. Under an ordi- 
nance licensing jitney bus operators, and authoriz- 
ing a revocation ‘‘for any other cause,’’ ete., such 
licenses may be revoked to prevent a discontinu- 
ance of street railway lines because of failure to 
earn proper return on account of the competition 
of the bus operators.?? 

[§ 185] d. Officials Who May. Revoke. The par- 
ticular officer or officials who may revoke a motor 
vehicle license or permit depends upon the’ terms 
of the licensing statute or ordinance.??. Thus under 
some statutes or ordinances a municipal license or 
permit may be revoked by the city manager.?* Un- 
der other statutes, the state highway commission 
may take the initiative in revoking a permit to use 
motor vehicles for hire on public highways for ‘a 
violation of the statute.?* 

Mayor. Where the statutes concerning municipal 
corporations confer upon the mayor of the city au- 
thority to revoke or suspend licenses issued under 
the provisions of a city ordinance, an ordinance is 
not invalid which authorizes the mayor to revoke 
or suspend a motor vehicle license or permit for 
the causes and in the manner provided by law.?5 

Public service commission. Power of the public, 


[b] Laches.—After a city has per- 


privilege, and who are held to take 
their chances in that particular.” 
Burgess v. Brockton, supra, 

99. Burgess v. Brockton, supra. 

1. Burgess v. Brockton, supra. 

2. See supra § 175. 

3. Bohl v. Schenectady, 128 Misc. 
863, 220 NYS 349; Colonial Motor 
Coach Corp. v. Oswego, 126 Misc. 
829, 215 NYS 159 [aff 217 NYS 907 
mem]. 

4. Bohl v. Schenectady, 128 Misc 
8638, 220 NYS 349. 

5. See infra § 184. 

6 Bohl v. Schenectady, 128 Misc. 
863, 220 NYS 349. 

Grounds for revocation generally 
see infra § 184. 

7. Colonial Motor Coach Corp. v. 
Oswego, 126 Misc. 829, 215 NYS 159 


{aff 217 NYS 907 mem]. : 
8. Bohl v. Schenectady, 128 Misc. 
863, 220 NYS 349. 
9. Bohl v. Schenectady, supra; 


Colonial Motor Coach Corp. v. Os- 
wego, 126 Misc. 829, 215 NYS 159 [aff 
217 NYS 907 mem]. 

[a] Conflicting affidavits.—In an 
action to restrain a city from inter- 
fering with plaintiff's operation of 
motor busses in the city under a fran- 
chise permit, the court will not deter- 
mine the merits of the controversy on 
conflicting affidavits. Bohl v. Sche- 
nectady, 128 Misc. 863, 220 NYS 349. 

Injunction to enforce or restrain 
issuance of license or permit gen- 
erally see Supra §§ 142-144. 

10. Colonial Motor Coach Corp. v. 
Oswego, 126 Misc. 826, 215 NYS 159 
[aff 217 NYS 907 mem]. 

[a] Injunction held too broad.—A 
temvorary injunction, restraining city 


operation of motor busses on city 
streets under consent previously 
granted, is too broad, where a certi- 
ficate of necessity and convenience 
has not been granted by the public 
service commission, and should be 
limited to restraining the mayor from 
signing the resolution revoking con- 
sent, and city officials from doing 
any act contrary to the privileges 
granted by ordinance. Colonial Motor 
Coach Corp. v. Oswego, 126 Misc. 829, 
215 NYS 159 [aff 217 NYS 907 mem]. 

Certificate of public convenien™ 
and necessity generally see supra §§ 
108-132. k 

11. Bohl v. Schenectady, 128 Misc. 
863, 220 NYS 349. 

12. Grounds for revoking licenses 
generally see Licenses § 110. : 

13. Mahaney v. Cisco, (Tex. Civ. 
A.) 248 SW 420. 

14. See statutory provisions; and 
municipal ordinances. ~ 


15. State v. Fortney, 93 W. Va. 
292, 116 SE 753. ; 

16. General Omnibus Co. Vv. 
Newark, 96 N. J. Li. 37, 114 A 152; 


Public Utility Comrs. v. Sheldon, 95 
N. J. Eq. 408, 124 A 65; Bohl v. Sche- 
nectady, 128 Misc. 863, 220 NYS 349. 
[a] Tllustration.—Where no genu- 
ine attempt is made to comply with 
the conditions of a franchise to oper- 
ate jitney bus lines, but an offer is 
made to run only one bus on each 
line, the board of commissioners is 
justified in revoking the franchise, 
where the number contemplated by 
the franchise ordinance, although not 
specified, is evidently a great many 
more. General Omnibus Co. v. 
Newark, 96 N. J. L. 87, 114 A 152. 


mitted, for over two years, the oper- 
ation of motor busses on streets other 
than those specified in its consent, for’ 
over two years its claim of such vio- 
lation as a ground for withdrawing 
its consent is not entitléd to much 
consideration. Bohl v. Schenectady, 
128 Misc. 863, 220 NYS 349. 

17. Peo. v. Cohen, 128  Misc.. 29, 


217 NYS 726; Mounts v. State Road 


Commn., 100. W. Va. 531, 131 SE 7; 
State v. Fortney, 93 W. Va. 292, 116 
SE 753. 

[a] Inadequate brakes.—Peo. vy, 
Cohen, 128 Misc. 29, 217 NYS 726. 

18. Mounts v. State Road Commn., 
100 W. Va. 531, 131 SE 7. 

[a] Construction of statute.—Un- 
der a statute providing a punishment 
for a violation of the statute as ror 
a misdemeanor and in addition there- 
to a suspension of a permit to use the 
public roads by motor vehicles, the 


words “in addition to” are equiva- 
lent to “also,” “likewise,” or “be- 
sides.” Mounts |v. State Road 


Commn., 100 W. Va. 531, 131 SE 7. 


19. Prater v. Storey, (Tex. Civ. A.) 
249 SW 871. 

20. State v. Fortney, 93 W. Va. 
292, 116 SE 753. 

21. Burgess v. Brockton, 235 Mass. 
95, 126 NE 456. 

22. See statutory provisions; and 


municipal ordinances. 

23. Prater v. Storey, (Tex. Civ. A.) 
249 SW 871. d 

24. Mounts v. State Road Commn., 
100 W.. Va. 531; 1381. SE 7. 
,25. Brownle v. Princeton, (Ind.). 
152 NE 828. 

Revocation of license by mayor 
generally see Licenses § 111. 
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service commission to approve a municipal license 
to operate a public utility implies the power to 
revoke the approval for a breach of conditions,”® or 
for any lawful cause,??7 and no rights are invaded 
by the revocation of such approval.”® 

Delegation to courts. A provision in an ordi- 
nance that, when the operator of a jitney bus shail 
be convicted of violating any ordinance or statute 
regulating traffic, it shall be the duty of the judge 
of the court where the conviction is rendered to 
state whether the offense is of such gravity that 
the operator’s license should, in the interest of pub- 
lic safety, be revoked, and to make a recommenda- 
tion to the city council, which body shall consider 
and act on such recommendation, and may revoke, 
suspend, or continue in force such license, is not 
invalid as delegating to the courts the power to 
revoke licenses.*® 

[§ 186] e. Notice, Hearing, and Review.*° Where 
the rights of a motor vehicle licensee are wholly 
dependent upon the terms of the statute or ordi- 
nance under which the license is granted, and there 
is a provision therein for a revocation of the li- 
cense, but no requirement for notice or hearing, 
either expressly or by fair implication, the rights 
of the licensee may be cut off by revocation with- 
out notice or a hearing;*! and even where notice is 
required, if a motor vehicle operator is advised of 
a claimed violation of the motor vehicle regulations 
and knows that on conviction a suspension of his 
license is a legal possibility, it cannot be said that 
he had no opportunity to be heard in the matter of 
suspension of his license.*? Where a breach of the 
provision of a franchise to use the city streets for 
motor busses is of a condition subsequent after the 
privilege is vested, the franchise cannot be revoked 
by an ordinanee, but only by resort to the courts.%% 

Upon a hearing before a board of city commis- 
sioners for the revocation of a jitney bus franchise, 


26. Public Utility Comrs. v. Shel- 


MOTOR VEHICLES 


Newark, 96 N. J. L. 37, 114 A 152, 


the commissioners are not disqualified to sit because 
of previous informal expressions of opinion that the 


franchise ought to be revoked,** or because in the 


preamble of the order to show cause why the ordi- 
nance granting the franchise should not be forfeited 
for noncompliance with the terms of the franchise 
it is stated that in the judgment of the board the 
company has failed to comply with the terms of the 
franchise.*> 

Review. Under some statutes the licensee has a 
right to a summary review of the revocation of his 
license and certificate of registration where such 
revocation has been made for a cause other than on 
a conviction ;*° but his remedy is by appeal, and not 
by summary application, where the suspension or 
revocation has been preceded by a conviction.*? 

[§ 187] S. Effect of Failure To Comply with Law 
as to License or Registration—1l. In General. The 
operation of a motor vehicle upon the public high- 
ways without complying with the law as to obtain- 
ing a license and registering the car®* is unlawful as 
against the state or a municipality whose regula- 
tions are violated,?? and may subjeet. the person 
guilty of such violation to a penalty,*® or render him 
guilty of a criminal offense.** 

[§ 188] 2. Rights and Liabilities as to Third Per- 
sons**—a. In General. In most jurisdictions, while 
the fact that a motor vehicle is not licensed or regis- 
tered makes its operation unlawful as against the 
state or municipality,#* it does not render the owner 
or operator of such vehicle, or other persons riding 
therein, trespassers on the highways,*# and does not 
affect the general duty of the drivers of other 
vehicles so. to operate them as not negligently to 
injure the motor vehicle or its owner or occupants.*5 
Therefore, where there is no causal connection be- 
tween the failure to comply with the law in respect 
of license and registration and the injuries or dam- 
ages received or inflicted,** the mere failure to obtain 


44. Chambers vy. Minneapolis, etc., 


[§§ 185-188 


don, 95 N. J. Eq. 408, 124 A 65. 
Revocation of certificate of con- 

venience and necessity by public 

service commission see supra §§ 146, 


147. ° 
Public Utility Comrs. v. Shel- 
don, 95 N. J. Eq. 408, 124 A 65. 

28. Public Utility Comrs. v. Shel- 
don, supra. 

29. Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. : 

30. Notice and hearing on revoca- 
tion of certificate of public con- 
venience and necessity see supra § 
147. 

31. Burgess v. Brockton, 235 Mass. 
95, 126 NE 456. 

32. Peo. v: Cohen, 128 Misc. 29, 
217 NYS 726. 

33. Bohl v. Schenectady, 128 Misc. 
863, 220 NYS 349. 

[a] Rule applied.—Where an ordi- 
nance, which provides that municipal 
consent to operate motor busses shall 
be revocable for failure to comply 
with the ordinance or any other good 
reason, does not, in terms, make the 
conditions specified conditions prece- 
dent nor contain an unqualified condi- 
tion that it may be revoked at the 
pleasure of the municipality, the 
failure to file a sufficient indemnity 
bond or liability insurance does not 
authorize a Summary revocation of 
such consent without notice and a 
judicial determination of the breach 
of conditions, and a summary revo- 
cation by repeal of the ordinance is 
oppressive and void. Bohl y. Sche- 


nectady, 128 Misc. 863, 220 NYS 
849. 
34. General Omnibus Co. Vv. 


35. General Omnibus Co. 
Newark, supra. 

{a] Reason for rule.—Such an 
order to show cause is in the nature 
of a notice, and recitals therein are 
merely a preamble, and indicate’ no 
more by way of findings of fact than 
similar recitals in an order to show 
cause in an action at law, and hence 
an order of forfeiture on the ground 
that there was no substantial com- 
pliance with the franchise cannot be 
attacked because of such recitals. 
General Omnibus Co. vy. Newark, 96 
Ne Je Toe 3:7, 01 140A 52, 

36. Peo. v. Cohen, 128 Misc. 29, 
217 NYS 726. 

37. Peo. v. Cohen, supra. 

38. See supra §§ 74-102. 

39. Ala.—Birmingham R., etc., Co. 
v. 4Htna Acc., etc., Co., 184 Ala..601, 
64 S 44; Armstrong v. Sellers, 182 
Ala. 582, 62. S 28. 

Fla.—Atlantic Coast Line R. Co. v. 
Weir, 63 Fla. 74, 58 S 641, 41 LRANS 
307 note, AnnCas1914A 126. 

Ga.—Knight v. Savannah Electric 
Co.,, 20, Ga., Ay 3145493. SHul%: 


Me.—Blanchard’ vy. Portland, 120 
Me. 142, 113 A 18. 
Mass.—Evans v. Rice, 238 Mass. 


318, 130 NE 672; Holland vy. Boston, 
213 Mass. 560, 100 NE 1009. 
Wash.—Switzer v. ‘Sherwood, 80 
ee 19, 141 P 181, AnnCasi917A 
40. See infra § 192. 
41. See infra XIX. * 
42, In case of operation by un- 


licensed oy unregistered chauffeur see 


infra §§ 234-237, 
43. See supra § 187. 


v.||\R.Co., 37.N..D. 377, 1683 NW 824, 


AnnCas1918C 954; Hadeed v. Neu- 
weiler, 44 Pa. Co, 538. And see cases 
infra note 47. 


45. Stovall v. Corey Highlands 
Land Co., 189 Ala. 576, 66 S 577; 
Birmingham R., ete, Co. v. Atna 


Acc., etce., Co., 184 Ala. 601, 64 S 44; 
Martin v. Ralph, 54 N. S. 277, 57 
DomLR 588; Godfrey v. Cooper, 46 
Ont. L. 565, 51 DomLR 455, 10 BRC 
134. And see cases infra note 47, 

[a] Failure to display a number 
plate does not excuse the driver of 
another motor vehicle who by his 
careless or negligent driving causes 
a collision resulting in damages. 
Martin v. Ralph, 54 N. S. 277, 57 
DomLR 588. 

46. Ala.—Birmingham R., etc., Co. 
v. Adtna Acc., etc., Co, 184 Ala. 601, 
64.5 44° 

Ariz.—Arizona Copper Co. v. Garcia, 
25 Ariz. 158, 214 P 317. 

Fla.—Atlantic Coast Line R. Co. v. 
Weir, 63 Fla. 74, 58 S 641, 41 LRANS 
307 note, AnnCas1914A 126, 

Me.—Cobb v. Cumberland County 
eee eteyvCojrd1% Meln4a5) 104 A 


Minn.—Armstead v, Lounsberry, 
hee Minn, 34, 151 NW 542, LRA1915D 
OKl.—Marland Refining Co. v. 
eee 94 Okl. 16, 220 P 846, 35 ALR 


Tex.—Mumme v. Sutherland, (Civ. 
A.) 198 SW 395. 

Vt.—Gilman v. Central Vermont R. 
mene 93 Vt. 340, 107 A 122, 16 ALR 


Wash.—Switzer v. Sherwood, 80 


a i a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 188-189] 


a license and register the machine and pay the 
license fee does not affect the rights of the owner 
or occupants of the machine to recover for injuries 
or damages caused to them or to the motor vehicle 
through the negligence of other travelers or vehicles 
on the public highways;*7 or render the owner or 
operator liable in respect of injuries or damages 
eaused by the motor vehicle to other travelers or 
But it has been held that the operation 
of a motor bus on city streets as a carrier of pas- 
sengers without a franchise or compliance with 
statutory requirements constitutes a public nuisance 
and the operator a trespasser upon the streets,*® 
and that its mere presence is a concurring cause of 
a collision so as to preclude a recovery for damages 
to the bus,°® unless there was willfulness, wanton- 
ness, or recklessness on the part of the other person 


vehicles.*® 


Wash. 19, 141 P 181, AnnCasl1917A 
216. 

See Holden v. McGillicuddy, 215 
Mass. 563, 102 NE 923 (stating 
common law). : 

47. Ala.—Stovall v. Cory High- 


lands Land Co., 189 Ala. 576, 66 S 
Bais Birmingham R., etc., Co. v. Adtna 
Acc., etcy ‘Co: 184 Ala. 601, 64 S 44, 
See Hudgens Vv. Boles, 208 Ala. 67,93 
S 694 (where the doctrine stated in 
the text was not discussed, but where 
it was said, in response to a conten- 
tion that plaintiff, an automobile 
owner, was a trespasser on the high- 
way at the time of the accident by 
reason of his not having paid his 
license tax within the time specified, 
that plaintiff had not incurred any of 
the disabilities attached to delin- 
quency where the accident occurred 
before the time at which the license 
tax would become:-delinquent), 

Ariz.—Arizona Copper Co. v. Garcia, 
25 Ariz, 158; 214 P 317. 

Cal.—Shimoda vy. Bundy, 24 Cal. A. 
675, 142 P 109. 

Fla.—Porter v. Jacksonville Elec- 
tric Co., 64 Fla. 409, 60 S 188; At- 
lantic Coast Line R. Co. v. Weir, 63 
Fla. 74, 58 S 641, 41 LRANS 307 note, 
AnnCas1914A 126. 

Ga.—Central of Georgia R. Co. v. 
Moore, 149 Ga. 581, 101 SE 668 [overr 
Knight v. Savannah Electric Co., 20 
Ga. A. 314, 93 SE 17]; Hines v. Wil- 
son, 25 Ga. A. 63, 102 SE 646; Cen- 
tral of Georgia R. Co. v. Moore, 24 
Ga. A. 716, 102 SE 168. 

Ind.—Central Indiana R. Co. v. 
Wishard, (A.) 104 NE 593. 

Iowa.—Lockridge v. Minneapolis, 
etc., R. Co., 161 Iowa 74, 140 NW 834, 
AnnCas1916A 158, 

Ky.—Moore y. Hart, 171 Ky. 725, 
188 SW 861. 

Me.—Cobb vy. Cumberland County 


re ete.,'Co., 117 Me. 455, 104 A 
Mich.—Spencer v. Phillips, 219 
Mich. 353, 189 NW 204, 
Minn.—Armstead v. Lounsberry, 
129 Minn, 34, 151 NW 542, LRA 
1915D 628. 
Mo.—Dixon vy. Boeving, (A.) 208 
SW 279. 


N. J—Muller v. West Jersey, etc., 
R'Co7 99 Ne Je 867022 A693: 
Shaw v. Thielbahr, 82 N. J. L. 23, 81 
A 497. 

N. D.—Chambers v. Minneapolis, 
etc., R. Co., 37 N. D. 377, 163 NW 824, 
AnnCasl1918C 954, 

Oh.—Jackson v. Ohio Electric R. 
Co., 19 OhNPNS 164. 


Okl. —Marland Refining Co.  v. 
Duffy, 94: Okl. 16, 220 P 846, 35 ALR 
52. 

Or.—Speight v. Simonsen, 115 Or. 


618, 239 P 542, 48 ALR 1149. 
Pa.—Williams v. D’Amico, 78 Pa. 
Super. 575; Hadeed v. Neuweiler, 44 
Pa. Co. 53. But see Bortner v. York 
R. Co., 22 Pa. Dist. 84 (holding that 
an automobile, not registered as re- 
quired by statute, is a trespasser upon 
the highway, and, in case of collision, 
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the owner of the automobile cannot 
recover, unless the injuries were in- 
tentionally inflicted or resulted from 
defendant’s gross negligence or wan- 
ton recklessness). 

R, I.—Marquis v. Messier, 39 R. I. 
563, 99 A 527. 

Tenn.—Hull Vv. 
CinctA3 351 

Tex.—St. “Louis, etc., R. Co. v. Price, 
(Commn, A.) 269 SW 422; American 
Auto Ins, Co. v. Struwe, (Civ. A.) 218 
SW 534; Mumme vy, Sutherland, (Civ. 
A.) 198 SW 395. 

Vt.—Gilman v. Central Vermont R. 
Co., 93 Vt. 340, 107 A 122, 16 ALR 
1102; Dervin v. Frenier, 91 Vt. 398, 
100 A 760. 

Va.—Southern R. Co. v. Vaughan, 
118 Va. 692, 88 SE 305, LRA1916H 
1222, AnnCas1918D 842. 

Wash.—Switzer v. Sherwood, 80 
Liege 19, 141 P 181, AmnCasil917A 

16. 

Alta.—Halpin v. Smith, 15 Alta. L. 
537, 53 DomLR 381 [1920] 2 West 
Wkly 753. 

N. S.—Sampson y. Robertson, 57 N. 
S. 498, [1925] 1 DomLR 624; Martin 
v. Ralph, 54 N. S. 277, 57 DomLR 
588. 

Ont.—Godfrey v. Cooper, 46 Ont. L. 
565, 51 DomLR 455, 10 BRC 134. 

{a] Reason for rule.—The provi- 
sions requiring such license and reg- 
istration “constitute the revenue por- 
tion of the statute licensing and regu- 
lating the use and operation of motor- 
cycles and automobiles on the public 
highways. Had the respondent vio- 
lated some part of the regulative part 
of the statute, and his injury had re- 
sulted therefrom, unquestionably he 
could not recover, regardless of the 
negligence of the appellants, as long 
as such negligence was not wanton. 
But the violation of the revenue part 
is an offense against the state, solely, 
and it alone may enforce the penal- 
ties. In other words, before the vio- 
lation of the statute by the person in- 
jured will constitute a defense to the 
negligent act of the person injuring 
him, there must be shown some 
causal connection between the act in- 
volved in the violation of the stat- 
ute and the act causing the injury. 
Here there was no such causal con- 
nection. The injury would have hap- 
pened in the same manner it did 
happen had the respondent thereto- 
fore paid the license fee due the state 
and been in possession of the statu- 
tory license.” Switzer v. Sherwood, 
80 Wash. 19, 23,:141.P 181, AnnCas 
1917A 216. 

{[b] Ilustrations.—(1) The fact 
that the person injured, by the negli- 
gence of a third person, is a passen- 
ger in an unlicensed motor vehicle 
does not defeat his right to recover 
for the injuries sustained, unless the 
fact of the vehicle being unlicensed 
in some way contributes to the in- 
jury. Arizona Copper Co. v. Garcia, 
25 Ariz. 158, 214 P 317.~(2) The fact 
that an automobile is not registered 


Simmons, 7 Tenn. 


causing the collision.* 
tinction is made where the injuries are caused by 
defects in the highway.®? 

Contrary rule.°* In some jurisdictions, however, a 
person is regarded as a mere trespasser in driving 
his motor vehicle upon the highway without its being 
licensed and registered,°4 or without displaying a 
number plate thereon,®* and the only duty owed to 
such a person by other drivers is not willfully and 
maliciously to injure him.** 

[§ 189] b. Massachusetts Rule—(1) Right To Re- 
cover for Injuries. 
Massachusetts rule, under a statute which prohibits 
the operation of a motor vehicle unless it is regis- 
tered in accordance with the statute,°* the operation 
of an unlicensed or unregistered motor vehicle on 
the highways of the state is unlawful and constitutes 


‘ 


‘P42 1O 20h] 25 


In some jurisdictions a dis- 


Under what is known as the 


in the name of the real owner, as re- 
quired by law, and carries license 
numbers issued to a former owner, 
does not prevent the real owner from 
recovering for damages to the ma- 
chine. Williams v. D’Amico, 78 Pa. 
Super. 575. (3) The fact that a mo- 
tor cycle is being operated by a per- 
son without a license tag will not 
prevent him from recovering damages 
for injuries to it Sustained by the 
negligent operation of another auto- 
mobile.on a public highway. Hadeed 
v. Neuweiler, 44 Pa. Co. 53. 

48. Armstrong vy. Sellers, 182 Ala. 
582, 62 S 28; Arizona Copper Co. v. 
Garcia, 25 Ariz, 158, 214 P 317; Hyde 
v. McCreery, 145 App. Div. 729, 130 


NYS 269; Black v. ‘Moree, 135 
Tenn, 78, 185 SW 682, LRAI916EH 
1216. 

[a] As to frightening animal.—An 


automobile owner’s failure to register 
his car as required by statute, which 
had no connection with and did not 
cause the frightening of plaintiff's 
mule, which injured her by overturn- 
ing her buggy, does not render the 
automobile owner civilly liable to 
plaintiff. Black v. Moree, 135 Tenn. 
73, 185 SW 682, LRA1916E 1216. 

49. Klinkenstein v. Third Ave. R. 
oe 216 App. Div. 187, 194, 214 NYS 
725 


50. Klinkenstein v. Third Ave. R. 
Co., supra. 

“There is a direct connection be- 
tween the unlawful presence of the 
plaintiff’s bus in the street and its in- 
jury as the result of the collision. 
The plaintiff was engaged as a com- 
mon carrier of passengers for hire. 
He was operating without a franchise 
or lawful right. His bus, under the 
decisions of the court, was a public 
nuisance, and he was a trespasser 
upon the streets. The bus, being 
there unlawfully, constituted an ob- 
struction to the use of the streets. 
Had it not been there it would not 
have been injured. Under such cir- 
cumstances, it seems to me, there is 
a direct connection, and the presence 
of the bus in the street was, at least, 
a concurring cause of the injury 
which it sustained.” Klinkenstein v. 
Third Ave. R. Co., supra. 

51. Klinkenstein vy. Third Ave. R. 
Co., supra. 

52. See infra § 507. 

53. Rule in: 

Connecticut see infra § 191. 
Massachusetts see infra §§ 189, 190. 

54. Contant v. Pigott, (Man.) 15 

DomLR 358, 5 West Wkly 946; Wald- 


ron vy. Elfros, 17 Sask. 152, [1923] 
Soh cae 1209, [1923] * WestWkly 
55. Waldron v. Elfros, supra; 


Etter v. Saskatoon, 10 Sask. L. 415, 
a Toombs 1, [1917] 3 WestWkly 

56. Contant v. Pigott, (Man.) 15 
DomLR 358, 5 WestWkly 946; Etter 
Vv. Saskatoon, 10 Sask. L. 415, 39 
DomLR 1, [1917] 38 WestWkly 1110. 

57. See Mass, St. (1909) c 534 § 9. 
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a nuisance thereon,°® the operator thereof is re- 
garded as a mere trespasser on the highway,°® and 
other travelers and drivers thereon owe him the duty 
merely not to injure him or his machine recklessly 
or wantonly ;°° and, therefore, if injuries are caused 
to the vehicle or operator by a third person, while 
it is being so operated, recovery cannot be had there- 
for,*4 unless the injuries were caused by reckless, 


wanton, or willful acts.%? 


Rights of occupants. In accordance with this rule, 
it has been held that all occupants riding in an un- 
registered motor vehicle are trespassers upon the 
highway and have no rights against other travelers 
except to be protected from reckless or willful in- 
But under the express provisions of an 
amendatory statute passed in 1915, to the effect that, 
in the absence of knowledge thereof, the fact that 
the vehicle is not legally registered constitutes no 
defense in an action for injuries sustained,** a pas- 
senger or guest is not precluded from recovering for 
injuries while riding in a motor vehicle which is not 
legally registered,®° unless, at the time, he knew or 
had reasonable cause to know that fact.%° 


jury.*® 


58. Bacon v. Bosten El. R. Co., 
(Mass.) 152 NE 35, 47 ALR 1100; 
DeSimone vy. Barr, 254 Mass. 79, 149 
NE 624; New York, etc., R. Co. v. 
Deister, 253 Mass. 178, 148 NE 590; 
- Brown vy, Alter, 251 Mass. 223, 146 
NE 691, 38 ALR 10386; Nichols. v. 
Holyoke St. R. Co.- 250 Mass. 33, 145 
NE 33; Kilduff v. Boston El, R. Co., 
247 Mass. 453, 142 NE 98; Evans v. 
Rice, 238 Mass. 318, 130 NE 672; 
Gondek v. Cudahy Packing Co., 233 
Mass. 105, 123 NE 398; Rolli v. Con- 
verse, 227 Mass. 162, 116 NE 507; 
Koonovsky v. Ouelette, 226 Mass. 
474, 116 NE 248, AnnCas1918B 1146; 
Fairbanks v. Kemp, 226 Mass. 75, 115 
NE 240; Love v. Worcester Cons. St. 
R. Coi, 213\Mass. 137, 99 NE 960. 

Nuisances generally see Nuisances 
{29 Cye 1143]. 

59. McDonald v. Dundon, 242 Mass. 
229, 136 NE 264, 26 ALR 1243; Pierce 
v. Hutchinson, 241 Mass. 557, 136 NH 
261; Wentzell v. Boston El. R. Co., 
230 Mass. 275, 119 NE 652; Rolli. v. 
Converse, 227 Mass. 162, 116 NE 507, 
Fairbanks y. Kemp, 226 Mass. 75, 115 
NE 240; Dean v. Boston Hl. R. Co., 
217 Mass. 495, 105 NE 616; Holden v. 
McGillicuddy, 215 Mass. 563, 102 NH 
923; Holland v. Boston, 213 Mass. 560, 
100 NE 1009; Love v. Worcester Cons. 
St. R. Co., 213 Mass, 137, 99 NE 960. 

60. Dean v. Boston El. R. Co., 217 
Mass. 495, 105° NE 616; Love v. Wor- 
cester Cons, St. R. Co., 213 Mass. 137, 
99 NE 960; Dudley. v. Northampton 
St. R., 202 Mass. 4438, 89 NE 25, 23 
LRANS 561; United Transp. Co. v. 
Hass; / 91 Mise. -381Lgfib5ot NYS hu0 
{aff 171 App. Div. 1081 mem, 155 NYS 
1145 mem (aff 222 N. Y. 623 mem, 118 
NE 1080 mem)] (construing Massa- 
chusetts rule). 

61. Bacon v. Boston, El, R.. Co., 
(Mass.) 152 NE 35, 47 ALR 1100; 
Nichols v. Holyoke St. R. Co., 250 
Mass. 88, 145 NE 33; Kilduff v. Bos- 
ton El. R. Co., 247 Mass. 4538, 142 NE 
98; Hanley v. American R. Express Co., 
244 Mass, 248, 138 NE 323; McDonald 
v. Dundon, 242 Mass. 229, 186 NE 264, 
26 ALR 1243; Pierce v. Hutchinson, 
241 Mass. 557, 136 NE 261; Temple v. 
Middlesex, etc., R. Co., 241 Mass. 124, 
134 NE 641; Norcross v. B. L. Roberts 
Co., 239 Mass. 596, 132 NH 399; Rolli 
v. Converse, 227 Mass. 162, 116 NE 
507; Downey v. Bay State St. R. Co., 
225 Mass. 281, 114 NE 207; Crompton 
v. Williams, 216 Mass. 184, 103 NE 
2983. See Holden v. McGillicuddy, 215 
Mass. 563, 102 NE 923 (construing 
Vermont statute to same effect). 

[a] Illustrations.—(1) Where the 
owner. .of a Ford touring car for tem- 
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porary purposes removes the body 
and puts a truck body on, without 
changing the registration or license 
plate, the vehicle becomes a nuisance 
on the highway and no recovery can 
be had for injury to it, or to those 
riding in it, in a collision. Nichols vy. 
Holyoke St. R. Co., 250 Mass. 88, 145 
NE 38. (2) Where an automobile 
owned by a partnership is registered 
in the name of an individual partner, 
and is therefore illegally upon the 
highway, no recovery can be had for 
negligent injuries to it in a collision 
with a street car. Kilduff v. Boston 
El. R. Co., 247 Mass, 453, 142 NE 98. 
(3) Where a partnership owning a 
registered automobile truck is dis- 
solved and its property vested in a 
new firm of which one of the former 
partners is a member, the latter firm 
cannot recover for injuries from a 
collision of the truck with another 
car, where the truck has not been re- 
registered as required by statute, in 
cases of change in ownership. Rolli 
eer eS: 227 Mass, 162, 116 NE 


62. Kilduff v. Boston El. R. Co., 
247 Mass. 453, 142 NE 98; Wentzell 
v. Boston El. R. Co., 230 Mass, 275, 
119 NE 652; Rolli v. Converse, 227 
Mass. 162, 116 NH 507; United Transp. 
Co. iver Hass 9h Mise. 81154 13207155 
NYS 110 [aff 171 App. Div. 1081 mem, 
155 NYS 1145 mem (aff 222 N. Y. 623 
mem, 118 NE 1080 mem)] (construing 
Massachusetts rule). 

“It seems as if the real consensus 
of opinion of the courts of Massa- 
chusetts upon the varied situations 
which have arisen, where an unregis- 
tered motor vehicle has been operated 
upon the highway, is after all a dis- 
tinction ‘between criminality which is 
a cause and criminality which is a 
mere condition of an injury for which 
recovery is sought,’ and that really 
the question is whether the illegality 
of the plaintiff’s act was the cause or 
directly contributed to the injury. 
That cannot alone be determined by 
the fact that the plaintiff, because a 
violator of the law in the operation 
of an unregistered automobile, was 
therefore in the words of the court an 
outlaw upon the highway, but we 
must also consider as to what after 
all caused the injury, outside of and 
irrespective of the fact that the 
automobile was on the highway with- 
out legal right.” United Transp. Co. 
v. Hass, supra. 

63. Rolli v. Converse, 227. Mass. 
162, 116 NE 507; Dean v. Boson El. 
R. Co., 217 Mass. 495, 108 NE 616; 
Chase v. New York Cent., ete., R. Co., 


Acts not ‘‘operation’’ within rule. 
held that pushing an unregistered disabled motor 
cycle along the highway is not ‘‘operating’’ or per- 
mitting it to ‘‘remain’’ upon the highway within the 
meaning of the statute making it unlawful to oper- 
ate any motor vehicle or permit it.to remain on the 
highway unless registered, and therefore does not 
preclude the owner of such motor cycle from re- 
covering for damages caused by its being struck by 
another vehicle.*7 

{§ 190] (2) Liability for Injuries. 
Massachusetts rule, if injuries dre caused to others 
by the operation of a motor-vehicle, on the public 
highways, in violation of the license or registration 
requirements, the owner or operator of the vehicle 
is liable therefor, notwithstanding such injuries are 
not caused by negligence in operation;®* but the 
person injured or damaged cannot recover without 
showing that there was no negligence on his part 
which directly contributed to the injury or damage.®® 
Such liability also rests upon the owner of the un- 
registered vehicle, if he permits it to be used by 
another,’® although it is used by such other solely 


[§§ 189-190 


It has been 


Under the 


208 Mass. 137, 94 NE 377; Feeley v. 
Melrose, 205 Mass. 329, 91 NE. 306, 
137 AmSR 445, 27 LRANS 1156. 

64 See Mass. L. (1915) c¢ 87; Gen. 
Le nen90,.§+ 9; 

65. Rolli v. Converse, 227 Mass. 
162, 116 NE 507. 

[a] Illustration. — An employee 
who, while riding in a motor vehicle 
with his employer, did not know or 
have reasonable cause to know that 
the vehicle was not legally registered, 
may recover in an action against the 
owner of another motor vehicle for 
injuries sustained by reason of a col- 
lision. between such vehicle and the 
one in which he was riding, Rolli v. 
Converse, 227 Mass, 162, 116 NE 507. 

66. Bacon v. Boston El. R. Co., 
(Mass.) 152 NE 35, 47 ALR 1100. 

[a] Dlustration.—Where a_hus- 
band knows or has _ reasonable 
grounds to know that his wife’s auto- 
mobile is registered in a name. not 
hers, he is precluded from recover- 
ing for personal injuries in a collision. 
while riding in such automobile, 
Bacon v. Boston El. R. Co., (Mass.) 
152 NE 35, 47 ALR 1100. 

67. Norcross v. B. L. Roberts Co., 
239 Mass. 596, 132 NE 399. 

68. Pierce ov. Hutchinson, 241 
Mass. 557, 136 NE 261; Evans vy. Rice,. 
238 Mass, 318, 130 NE 672; Hurnanen 
v. Nicksa, 228 Mass. 346, 117 NE 325; 
Koonovsky v. Quellette, 226 Mass. 
474, 116 NE 243, AnnCas1918B 1146; 
Fairbanks v. Kemp, 226 Mass, 75, 115. 
NE 240. 

[a]. Display of number plates.—- 
Under St. (1909) ¢ 534 § 5, prohibit- 
ing the use of an automobile without 
displaying conspicuously its register 
number on two plates furnished by 
the highway commission, such opera-- 
tion is a ‘nuisance,’ making the: 
driver and assenting owner liable for 
all direct injury resulting from their 
acts, although not the result of negli-. 
gence. Evans v. Rice, 238 Mass. 318,. 
130 NE 672. 

69. Brown v. Alter, 251 Mass, 223,. 
146 NE 691, 38 ALR 1036. 

70. Pierce v. Hutchinson, 241 
Mass. 557, 136 NE 261; Evans v. Rice,. 
238 Mass. 318, 130 NE 672; Gondek v. 
Cudahy Packing Co., 233 Mass. 105, 
123 NE 398; Koonovsky v. Quellette, 
226 Mass. 474, 478, 116 NE. 243, Ann 
Cas1918B 1146; Gould v. Elder, 219: 
Mass. 396, 107 NE 59. 

“AS a wrongdoer and creator of a. 
nuisance the defendant [owner] is 
liable at least for all the direct in- 
jury resulting from such act, al- 
though such resulting injury could 
not have been contemplated as the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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for his own purposes;7! but he is not so liable where 
the unregistered vehicle is operated by another 
without the owner’s knowledge or permission.?? 
And under the rule that all persons who contribute 
to or participate in the creation of a nuisance are 
lable tor injuries proximately resulting therefrom,7* 
an automobile dealer who lends number plates issued 
to him as such for use by another on an unregis- 
tered automobile may be held liable as an aider and 
abettor of injuries caused by such automobiles.7* 

[§ 191] c. Connecticut Rule. Under the Connecti- 
cut statute no recovery can be had by the owner of 
a motor vehicle, which has not been legally regis- 
tered, for injury to person or property received by 
reason of the operation of such vehicle upon any 
public highway.*® Under this statute anyone hay- 
ing a legal or equitable interest in a motor vehicle 
is ‘‘owner’’ thereof, and is barred from recovering 
for injuries received while operating the vehicle 
without its being legally registered,’® although there 
is no causal connection between the failure to regis- 
ter and the injury.”7 Under this statute an owner 
who has falsely registered his car under a name not 
his own cannot recover for injuries received to the 
car while it is being so operated.7® But the mere 
fact that a registration certificate is not carried on 
the car at the time of the accident does not preclude 
a recovery by the owner.’?® The term ‘‘operation’’ 
as used in the statute includes such stops as motor 
vehicles ordinarily make in the highway;*° and the 
phrase injuries ‘‘received by reason of the opera- 
tion’’ does not refer merely to injuries proximately 
caused by such operation, but includes injuries 
caused by all the ordinary risks or perils of high- 
way travel in such vehicles.*+ 

Car borrowed from dealer. Where an unregis- 
tered car is placed by the owner with a dealer for 
sale and the owner borrows it and uses it under the 
dealer’s general registration number,®? he is not. 
73. 


74. 
Mass. 


probable result of the act done, and 
therefore was not the result of an act McDonald 


229, 
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e 
See. Nuisances [29 Cyc 1201]. 
v.. Dundon, 
136 NE 264, 
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-deprived of his right to recover for its injury by 


reason of the fact that it is not registered in his 
name.®? So also the purchaser of a motor vehicle 
from a licensed dealer is entitled to recover for an 
accident which occurs during the period after pur- 
chase, in which he is permitted: by statute to operate 
the car under the dealer’s registration and number 
plate, although he has not registered the car in his 
own name.*# 

Vehicle in tow. A disabled motor vehicle which 
is being towed by another is not in ‘‘operation’’ 
within the meaning of the statute, and the owner 
thereof may recover for injuries to it through the 
negligence of another, notwithstanding it is un- 
registered.®° 

Right of passenger. The provision barring a re- 
covery applies only to recovery by an owner, and 
does not prevent a passenger riding in an unregis- 
tered motor vehicle owned by another from recover- 
ing for injuries received by him.®* 

As to nonresident. The statute also provides 
that the prohibition against the owner of an unregis- 
tered car recovering for injuries does not apply 
where the motor vehicle is the property of a non- 
resident ;** and in order to be entitled to the pro- 
tection of this provision a nonresident need not 
operate his own car, but may operate one owned by 
a resident.8* And under the regulation permitting 
a nonresident to operate a motor vehicle for a lim- 
ited period without obtaining a local license, where 
he has complied with the law of his own state 
relating to motor vehicles,®® a resident owner may 
recover for injuries to his motor vehicle while being 
operated by a nonresident who has complied with 
the laws of his own state, notwithstanding he has 
not obtained a license to operate in the local state.2° 

[§ 192] 3. Penalties.°t It is within the power of 
the legislature, within constitutional limits, to im- 
pose penalties for operating motor vehicles which 
be limited ... to a state of motion 


controlled by the mechanism of the 
ear. It is self-evident that an. in- 


242 
26 ALR 


of negligence.” Koonovsky v. Quel- 
lette, supra. ; 

{a] Ilustration.—A person in pos- 
session and control of a motor vehi- 
cle, which bears improper registration 
numbers, who rents it to another 
whose chauffeur runs into and in- 
jures a traveler on a public highway, 
is liable for the injuries so received 
regardless of whether any negligence 
of the chauffeur contributed to cause 
the injury. Pierce v. Hutchinson, 241 
Mass. 557, 136 NE 261. 

Liability of owner for acts of third 
person in general see infra XIV 

71. Gondek v. Cudahy Packing Co., 
233 Mass. 105, 123 NE 398; Gould v. 
Elder, 219 Mass, 396, 107 NE 59. 

[a] Lending to agent.—The owner 
of a car illegally registered who per- 
mits his agent to operate it is liable 
for his negligence, whether he was 
acting within the scope of his em- 
ployment or not or was using it for 
his own business or pleasure. Gould 
v. Elder, 219 Mass. 396, 107 NE 59. | 

[b] Evidence held insufficient, in 
an action against a company for in- 
juries in a collision with its automo- 
bile driven without registration in 
Massachusetts by the company’s 
chauffeur under direction of the man- 
ager of its New Hampshire plant on 
such manager’s personal business, to 
show that the company expressly or 
impliedly authorized its manager to 
operate the automobile or cause it to 
be operated in Massachusetts on his 
own business. Gondek v. Cudahy 
Packing Co., 233 Mass. 105, 123 NE 
398. 

72. Gould v. Elder, 219 Mass. 396, 
107 NE 59. 


12438. 

[a] Presumption. — Under such 
circumstances the dealer is presumed 
to know that the operation of the ma- 
chine would be illegal and a nuisance 
and it may fairly be assumed that 
without such number plates the oper- 
ation of the car would not have been 
attempted. McDonald y. Dundon, 242 


ees 229,136 NE 264, 26 ALR 
1243. 
75.. Conn, Gen. St. (1918) § 1565; 


and subsequent amendatory statutes. 

76. Levine v. Hegeman Transfer, 
etc., Terminal, 100 Conn. 122, 123 A 
19; Kaufman v. Hegeman Transfer, 
etc., Terminal, 100 Conn, 114,°123 A 
16; Brown v. New Haven Taxicab 
Co., 92 Conn, 252, 102 A 573. 

[a] Part owner purchasing co- 
owner’s share.—Under a_ statute 
which provides that on the transfer 
of ownership of a motor vehicle its 
registration shall expire, if a part 
owner of such a vehicle purchases 
his codwner’s share he thereby be- 
comes the sole owner and unless he 
registers the car in his own name he 
cannot recover for injuries. received 
thereafter while operating it without 
its being registered. Kaufman v. 
Hegeman Transfer, etc., Terminal, 
100 Conn. 114, 123 A 16. 

77. Kaufman v. Hegeman Trans- 
fer, ete., Terminal, supra. 

78. Stroud v.. Hartford . Water 
Comrs., 90 Conn. 412, 97 A 336. 

79. Kiely v. Ragali, 93:Conn. 454, 
106 A 502. 

80. Stroud v. Hartford Water 
Comrs., 90 Conn. 412, 97 A 336. 

[a] “The word ‘operation’ cannot 


jury may be received after the opera- 
tor has brought his car to a stop, and 
may yet be received by reason of its 
operation. The word ‘operation,’ 
therefore, must include such stops as 
motor-vehicles ordinarily make in the 
course of their operation.’ Stroud v. 
Hartford Water Comrs., 90 Conn. 412, 
414, 97 A 336. 

81. Stroud vy. 
Comrs., supra. 

82. See supra § 101. 

83. Shaw v. Connecticut Co., 86 
Conn. 409, 85 A 536. 

84. Bohmann vy. Perrett, 97 Conn. 
STAR ALS AGAR, : 

85. Dewhirst v. Connecticut Co., 
96 Conn, 389, 114 A 100. 

86. Wise vy. Berger, 103 Conn. 29, 
130 A 76; Levine v. Hegeman Trans- 
fer, etc., Terminal, 100 Conn. 122, 123 
A 19; Shea v. Corbett, 97 Conn. 141, 
115 A 694, 

[a] Prior to the act of 1917 c 333 
the same prohibition applied equally 
to the operator of the motor vehicle 
and the passenger in such vehiele. 
Levine v. Hegeman Transfer, etc., 
Terminal, 100 Conn, 122, 123 A 19. 

87. Conn. Gen. St. (1918) § 1565. 

88. Shea v. Corbett, 97 Conn. 141, 
115 A 694. 

s9. See supra § 86. 

90. Shea v. Corbett, 97 Conn. 141, 
115 A 694, 

91. Penalties for violations of: 
License regulations in general see 

Licenses §§ 145-150. 

Motor vehicle regulations generally 

see supra § 73. 

Violation of license regulations as 
offenses generally see infra XIX. 


Hartford Water 


728 [42 .C.J.] 
have not been legally licensed and registered ;°? and . 
so also a municipality may punish the operation of 
publie service motor vehicles without a license there- 
tor;° and as such a statutory or ordinance pro- 
vision is a penal regulation, and is also in derogation 
of the common right-to use the public highways,** 
it must be strictly construed.®®> A statute making it 
a misdemeanor to operate a motor bus without a 
license does not affect the power of a municipality 
to impose a penalty for operating such a bus with- 
out a municipal heense, where another statute ex- 
pressly authorizes municipalities to license and im- 
pose fees and penalties..¢ A penalty cannot be 
imposed for an owner’s failure to ‘pay a fee and 
procure a license tag and certificate of ownership, 
where such failure is due solely to the inability of 
the state’s agents to furnish such tag and certificate 
on payment of the fee.%” 

Persons liable. A statute imposing a penalty on 
any person operating an unregistered automobile 
applies to the one in immediate charge of the ve- 
hicle,®* and cannot be imposed on the owner, where 
he is not driving the car in person or it is not being 
driven by his agent.%° 

Penalty not exclusive remedy. A statutory pro- 
vision that a person in default of compliance with 


92. Cobb v. Cumberland County 
Power, etc., Co., 117 Me. 455, 104 A 
844, 

93. Huston v. Des Moines, 176 
Iowa 455, 156 NW 883. 
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Northern Road Impr. Dist., 152, Ark. 
573, 240 SW 1, 24 ALR 9 
Cal.—In re Schuler, 
139 P 685, AnnCas1915C 706. 
Colo.—Ard v. Peo., 


oe | 
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‘an order of the public utilities board shall be sub- 


ject to a named penalty per day for every day 
during which the default continues provides a cumu- 
lative and not an exclusive remedy for a violation 
of a license to operate a public service vehicle,’ and 
does not prevent the public service board from pur- 
suing another remedy either at law or in equity, 
whichever may more speedily and effectively produce 
relief.? 

[§ 193] T. License Fees and Taxes*—l. Nature 
and Purpose. The license fee imposed for the 
operation of motor vehicles> may or may not be a 


tax, depending upon whether it 1s imposed under the - 


police or taxing powers of the state.® But ordi- 
narily, as in the ease of license fees and taxes in 
general,’ a fee charged for licensing and registering 
a motor vehicle operating on the publie highways is 
a mere license fee or tax for the privilege of so 
operating the vehicle,* and although in this sense 
it is sometimes regarded as a tax on such privilege,? 
it is not a revenue tax on the machine as property,” 
even though it is regarded as imposed under the 
taxing power of the state;'t nor when placed on 
motor vehicles for hire is it an occupation tax on 
the business.!” 

The purpose of such fees or taxes is to raise 


{b] “It is in the nature of a toll 
for the use of the highway.’ State 
v. Lawrence, 108 Miss. 291, 297, 66 S 
745, LRAI917E 322. 

480, [ec] Rule applied.—A statute, fix- 
ing an annual fee of ten dollars for 


34. 
167 Cal. 282, 
66 Colo. 


94. Peo. v. Carr, 231 Mich. 246,|182 P 892. 
203 NW 948. 
95. Cobb v. Cumberland County 


Power, etc., Co., 117 Me. 455, 104 A 
844; Peo. v. Carr, 231 Mich. 246, 203 
NW 948. } ; 
[a] For example, an act making it 
unlawful to engage in the business of 
transporting persons or property by 
motor vehicle for hire over the public 
highways without a permit from the 
public utilities commission, being in 
derogation of common right to use 
the public highways must be strictly 
construed, and no intendment can he 
indulged, for it must be assumed that 
all rights theretofore common remain 
undisturbed except as pointedly taken 
away or restricted. Peo, v. Carr, 231 
Mich. 246, 203 NW 948. 
Construction of penal: 
Ordinance generally see Municipal 
Corporations § 919. 
Statute generally see Statutes [36 
Cye 1183]. 
96. Bridgeton v. Zellers, 100 N. J. 
L. 33, 124 A 520. 


97. Boyd v. Coleman, (Miss.) 111 
S 600. 

9s. Armstrong v. Sellers, 182 Ala. 
582, 62 S 28. 


99. Armstrong v. Sellers, supra, 

1. Public Utility Comrs. v. Shel- 
don, 95 N. J. Eq. 408, 124 A 65. 

2. Public Utility Comrs. v. Shel- 
don, supra. 

Injunction by board to restrain un- 
lawful operation see supra § 132. 

3. "Taxation of vehicles as person- 
alty generally see Taxation. 

4, Iicense fees and taxes: 

In general see Licenses §§ 114-136. 
On vehicles and means of transpor- 
tation in general see Licenses §§ 

81-86. 

Nature and purpose of gasoline tax 
see. infra § 205. 

Wature of license see supra § 75. 

5. See supra §§ 76-78, 104-107. 

6. Firestone v. Cambridge, 113 Oh. 
St. 57, 148 NE 470; State v. Collins, 
94 Wash. 310, 162 P 556. 

As affecting validity of regulation 
see supra § 79. 

7. See Licenses §§ 5-9. 

g. Ala.—Foshee v. State, 15 Ala. 
ASS, Glew OOo. 

Ark.—Whaley v. Arkansas County 


Fla.—Jackson v. Neff, 64 Fla. 326, 
60 S 350 [writ of error dism 238 U. 
S. 610 mem, 35 SCt 792 mem, 59 L. ed. 
1488 mem]. 


Ida.—Smallwood v. Jeter, 42 Ida. 
169, 244 P 149. 
Ky.—Smith v. Com., 175 Ky. 286, 


194 SW 367. 

Mass.—Com, y. Boyd, 188 Mass. 79, 
74 NE 255, 108 AmSR 464. 

Mich.—Jasnowski v. Detroit, 191 
Mich, 287, 157 NW 891. 

Minn.—Park v. Duluth, 134 Minn. 
296, 159 NW 627. 

Miss.—State v. Lawrence, 108 Miss. 
291, 66 S 745, LRA1917E 322. 

Mo.—State vy. Becker, 288 Mo. 607, 
233 SW 54. 

N. J.—-State v. Unwin, 75 N. J. L. 
500, 68 "“A..110 [affs73 NooJ. Li. 529, 
64 A 163]. 

N. M.—State v. Ingalls, 18 N. M. 
2EY 135 CRT ELT. 

N. C.—Southeastern Express Co. v. 
Cae te 186 N. C. 668, 120 SBE 
475, 


Okl.—Ex p. Phillips, 64 Okl. 576, 
167 P 221. 

Or.—Camas Stage Co, v. Kozer, 104 
Or. 600, 209 P 95, 25 ALR 27. 

S. C-—Lillard v. Melton, 103 S. C. 
10, 87 SE 421. 


Tenn.—Wilson v. State, 143 Tenn. 
55, 224 SW 168. 
Tex.—Atkins v. State Highway 


Dept., (Civ. A.) 201 SW 226. 

Vt.—State v. Jarvis, 89 Vt. 239, 95 
A 541. 

Wash.—State v. Collins, 94 Wash. 
B10 9162 eP 556: 

[a] Reasons for rule.—‘‘The own- 
er of such vehicle may operate it on 
his own premises without being sub- 
ject to the payment of the registra- 
tion fee imposed by the statute. In 
such case he will pay the general 
property tax. The State maintains 
roads and bridges at great expense 
and exacts a license fee for the privi- 
lege of driving or operating these 
high-powered vehicles thereon. It is 
clear therefore that the registration 
fee is not a tax on the vehicle, but 
upon the privilege of operating it on 
the highways of the State.’ State v. 
Becker, 288 Mo. 607, 612, 233 SW 54, 
55. 


a license fee for operating an auto- 
mobile, is not unconstitutional, as a 
property tax imposed without regard 
to the value of the property on which 


it is made, but is a license tax, since — 


the character of the tax is not’ de- 
termined by the mode adopted in fix- 
ing its amount. State v. Ingalls, 18 
INIM 21 to one Piri. 

9. Marin Municipal Water Dist. v. 
Chenu, 188 Cal. 734, 207 P 251; State 
v. Wetz, 40 N. D. 299, 168 NW 835, 5 
tie 731. And see cases supra note 


fa] Dlustration.—Where under a 
statute providing for the licensing 
and registration of motor vehicles 
and the payment of fees therefor, the 
income from such licensing after pay- 
ing the expenses thereof is to be 
applied for the upkeep of the high- 
ways of the state, such income is a 
tax within the meaning of a consti- 
tutional provision relative to uni- 
form taxation and exemption from 
taxation, although not’ designated as 
such. State v. Wetz, 40 N. D. 299, 
168 NW 835, 5 ALR 781. 

10. Ala.—Foshee vy. State, 15 Ala. 
A. 118, 72 S 685. ‘ 

Ark.—Whaley vy. Arkansas County 
Northern Road Impr. Dist., 152 Ark. 
573, 240 SW 1, 24 ALR 934. 

Mass.—Com. vy. Boyd, 188 Mass. 79, 
74 NE 255, 108 AmSR 464. 

Mich.—Jasnowski v. Detroit, 191 
Mich. 287, 157 NW 891. 

Miss.—State v. Lawrence, 108 Miss, 
291, 66 S 745, LRA1917E 322. 

Mo.—State v. Becker, 288 Mo. 607, 
233 SW 64, 

N. J.—State:v. Unwin, 75 N. J. L. 
500, 68 A 110 [aff.73.N.. J. L. 529, 64 
A 163]. 

N. M.—State v. Ingalls, 18 N. M. 
201 wed: 3 bea tel a7 

Okl.—BEx p. Shaw, 53 Okl. 654, 157 
P, 900. 

Or.—Camas: Stage Co. v. Kozer, 104 
Or. 600;:209 P95; 25. ALR. 27. 

S. G—tLillard v. Melton, 103 S. G. 
10, 87 SE 421, 

Wash.—State v, Collins, 94 Wash. 
310, 162 P 556. 

11. State v. Collins, supra. 

12. Unwen v. :State, 73 N. J. L 
529, 64 A 163 [aff 75 N. J. L. 500, 68 
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4A 1161; Ex va. i £4 Oxi 276, 
167 © 271. eaeiis 

f2j Glestation—Where 2 sini 
Ble 2 TIZES 2 City to levy and col-| 
leet 2 Heemse tax on eeriazin oy 


heresy levied under this ordinance | 


[§ 194] 2 Amount—a. In General In accordance 
with the principles of law relating io the amount of 

si '* partieularly those relating 
to the amount of license fees on vehicles im gen- 
eral,** a leense fee or tax upon motor vehicles must 
be reasomable in amount,** and must not be so 
€xeessive as to be prohibitive of the right to use such 


— 


‘MOTOR VEHICLES 


tain designated 


to seemre eom- 


is authorized by 


[42 C.5.] 729 


= 


vehieles in a partienlar service,” except as to cer- 
Streets or highways;71 but unless 
the contrary appears on the face of the regulation, 
or is established by competent evidence, the fee or 
tax imposed will be presumed to be reasonable.22 
limit. Where the maximum amount of 
a license fee that may be imposed by a municipality 
is fixed by statute, a fee so imposed must be within 


is void and unenforceable,”4 although the ordinance 


the city’s charter. 


[§ 1957 b. Facts Controlling Amount; Regulation 


Cas1$15D123_ 

Minn —Jefferson Highway Transp. 
Co. v St. Cloud, 1535 Minn. 463, 1592 
NW 366. 

Miss —Sizie v. Lawrences, 195 Miss. 


Welson, 73 
14N. 3: i: 


Moni—Bozeman vy. 


2, 
| 529, Si A 163 [aff 75 N. J. 1. 560, 
- 7. 


XN. €.—Thompson v. Lumberion, 182 


| N.C 260, 108 SE 722. 


Or—Camas Siage Co. ¥. Kozer, 194 
Or. 600, 209 P 95, 25 ALR 27. 
Tex—A BC Storage, cite, Co. vw. 


used on the sirects of such city for | Houston, (Civ. A) 259° Sw 882: Booth 


bre twemity-4ve dollars Be year, 
Such tax is moi an scecupsiion iax on 
the basiness of Deiltioner, bui 2 is- 
€emse t2% aboem the owners of 20it0- 
mopiles for the Brivilege of sperai- 


ime upon the publie strecis of ihe | 


| 
mamely, cach antomeSile offered or] 


Gis. Ex p. Prillips, 74 Oki 276, 167 
RP 271. 

1% See infra ¢ 135. j 

& Cai-—Szem Sev Carp. vw.} 
Huss, 183 Cah 21, 2448 P 233: In re! 
Seuler, 167 Cal. 282, 123 P 6$5, Ann | 
CasiSisC 766: Im re Smith, 26 Cai. 
A. 116, 146 P EZ 

Conn. rages ¥- je Scag 
Transter, cic, erminal, 196 oF j 
Bit, 122 A 16. 

low2—in re Rei2ll Dealer's Maicr | 
Weliele License, 152 NW 445. 

Miss —Hizitiesbure ww James, 134 
Mis=z 671, 53 S 123; Sizte ~ Law- 
Femec, 163 Miz= 291, 66 S 745, LRA} 
ISITE 222. 

Mo—Siaie vw. Becker, 232 Mo. 697, | 
55 ** Ingalls, 18 N. mw | 

N. M.—Sizie wv. sN 
211, 135 PF 4177. | 

Ob_—Saviers vy. Smith, 161 On. Si | 
132, 123 NE 263. 

Or.—Northwesi Auto Co. v. Hurl | 
burt, 164 Or. 35%, 267 P 161; Siaie 
Preston, i182 Or 621, 246 P 264, 23 
ALB 414 

Pa—Com. vy. Powell, 245 Pa i44, 
Sf A 746. 

15. Buck v. Kuykendall, 267 0. S 
307, 43 SCi 224, 65 L. 24. 623, 28 ALR 
286; Im re Schule, 167 Cal. 282, 12 | 
P 683, AnnC2si3isC 786; In re Opin- | 
liom of Justices, $1 N_ ; ) Aj 
623; Camas Siaze Co v. Kozer, 104 | 
Or. 660, 285 P $5. 25 ALR 37. 

16. In re Opimion of Justices, s1| 
WN. H_ 552, 126 A 629. ] 

17. See Licemses $$ 33-16. 

is See Licemses § 36. \ 

iS. Ark-—Pime Blut Tramsfer Co. | 
v. Nichol, 149 Ark 326, 215 SW 579_ | 

Ga—Hazleion w. Atlania, i44 Gz | 


ii 
¥ \ 
8 
ts 


Tia, 37 - 1643- Ed, 
iowa.—Siar Transp. Co. wv. [Om | 
City, 153 Iowa $20, 152 NW 3873. } 
Ky.—Northern Keniucky Transp. | 
Co. v. Bellevue, 215 Ky. 314, 285 Sw | 
241, Mayfield vy Ceariex Hardware | 
Co, 131 Ky. 364, 236 SW 255s. 
Mich—Vernor vy. Secretary of 
Sizie, 178 Mich 557, 146 Nw 333, Aun! 


| 241. 


| ase of strects and 


v- Dallas, (Civ. A) 179 SW 301. 

fa] Eeez held reasonable —(i) Six 
adollars for each machine of tweniy-— 
five horse power or Under, and seven 
dollars for each machine of more 
than twenty-five horse Dower. May- 
Geld v. Carter Hardware Co, 191 Ky. 
264, 230 Sw 29%. (2) Five dollars 
on Dlezsure or other motor vehicies, 
When fifty dollars is authorized as2a 
tax Upon motors engazed in trans- 
Portation -for— hire Bhompson vy. 
Lamberion, 182 N.C 269, 198 SE 722. 
(2) An annual license fee of three 
hundred dollars for each motor bus 
€arrying passengers where the op- 
=14200r of such busses is exempi from 
ordimary taxes on Droperty, which 
Would amount io more than the 1i- 
€emse fee. Siar Transp Co. y. Mason 
City, 195 Iowa 930, 192 NW 3873. (4) 
A license fee under a eiiy ordinance 
amounting te fifty dollars a year or 
approximately two thirds of a cent 
for each round trip made by a mo- 
tor bus averaging eighteen passen- 
gers Northern Kentucky Transp 
oe Bellevue, 215 Ky. 514, 285 SW 
24 


Reasonablemess of license fees in 
Zenmeral see Licenses $$ 4146 

20. Northern Kentucky Transp. 
Co. v. Bellevue, 215 Ky. 514, 285 SW 


Prokibitery or confiscatory license 
fees in general see Licenses § 42. 

21. Desser vy. Wichita, 96 Kan. 820, 
133 P 1194, LRAI916D 246. 

[2] Dtestration —An 
requiring additional license fees from 


246. 
Power to exclude cr restrict the 
highways in zen. | 

€fal sce supra $§ 50-52, 69, 70. 

22. Star T P ) WwW. Mason 
City, 195 lowa 939, 192 NW 873; Ver- 
nor y. Secretary of State, 179 “Mich. 
a7, 146 NW 338, AnnC2s1915D 128; 


| Staite v. Johnson, 74 Mont. 240, 243 


P 1072; Siazte v. Pepper, 70 Mont. 596, 
226 P 11098; Camas Stage Co. v. Ko_ 


or Revenue. The reasonableness of a license fee on 
motor vehicles, as a police regulation, generally de- 
pends on, and the fee shonld be merely sufficient 
to cover, the expense of issuing the license and 
vehicles, and the cost of incidental consequences 
which may reasonably subject the public to expense 


g, and keeping in control such 


great cost, from | the statutory limit,2* and if it exceeds such limit it 
| 


zer, 104 Or. 600, 209 P 95, 25 ALR 


27. See generally Licenses § 45. 
2% Anderson vy. Wentworth, 75 
Fla. 300, 


Mo.) 244 SW 929; State v. Jones, 191 
N.C 3271, 131 SE 734; State v. Fink, 
173 N. C 712, 103 SE 1i¢. See gen- 
erally Licenses § 38. 
EX p. Tarling, (Mo.) 244 Sw 
323; Staie v—- Jones, 191 N.C 371, 
121 SE 734; State v. Fink, 179 N.<& 
712, 103 SE 16. 
[2] Pees held invalid —(i) Where 
2 Statute provides that license taxes 
impose by cities on taxicabs and 
Service cars shall not exceed half 
the registration fee Provided for mo- 
ter vehicies, at from two dollars to 
sixteen dollars and up, an ordinance 
fixing the annual license iax on ali 
taxicabs ai ten dollars is invalid. Ex 
b. Tarling, (Mo.) 241 SW 929. (2) 
An ordinance imposing a privilege 
tax of five dollars on automobile own- 
ers is invalid as inconsistent With 
the state law under which such a 
tax cannot exceed one dollar. State 
wv. Jones, 191i N. & 371, 131 SE 734. 
(3) Where the statute prohibits a 
founty, city, er iown license fee on 
motor vehicles in excess of one dol- 
ber annum, an ordinance impos- 
ing a license tax of twenty dollars 
for running a motor vehicle for hire 
is void. State v. Fink, 179 N. Cc 712, 
163 SE 16. 
25. State v. Fink, supra. - 
[a] Bule applied —A Statute, im- 
Dosing a higher tax on automobiles 
for hire than’ on those for private 
use, and prohibiting a conniy, city, 
or town license fee on moior vehicles 
in excess of one dollar per annum, 
imposes the state tax on the busi- 
ness, aS well as the ownership of 


the automobiles, so that the statute _ 


deprives a city of iis right under its 
charter, empowering it to license 
busimesses, to impose a license great- 
er than one dollar in the business of 
operating automobiles for hire. State 
vy. Fink, 179 N. C. 712, 103 SE 16. 

2. U. S—Buek vy. Kuykendall, 
267 U. S. 207, 45 Sct 324, 69 L. ed. 
623, 23 ALR 236. 

Ala—MeLendon y. Kerr, 210 Ala. 
110, 97 S 145. i 

Cal—In re Schuler, 167 Cal. 282. 
133 P 685, AnnCasi915C 706. 

ida—tin re Kessler, 26 Ida. 764, 
146 P 113, LRAi915D 322, AnnCas 
i917A 228. 

lowa.—Star Transp. Co. y. Mason 


| City, 195 Iowa 330, 192 NW 873; Hus- 
ton v. Des Moines, 176 Iowa 455, 156 


NW 3882. 
Ky-—Mayfield v. Carter Hardware 
., 191 Ky. 364, 230 Sw 298; Smith 

v- Com, 175 Ky. 286, 194 SW 3673 

Henderson vy. Lockett, 157 Ky. 366, 

163 SW 199. 

Mass.—Com. y. Slocum, 230 Mass. 

180, 119 NE 687. 


Alich—Melconian v. Grand Rapids, . 


218 Mich. 297, 188 NW 521; Vernor 


73 S 265; Ex. p. Tarling, - 


eer 
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have not been legally licensed and registered ;*? and. 


so also a municipality may punish the operation of 
pablie service motor vehicles without a license there- 
tor;°s and as such a statutory or ordinance pro- 
vision is a penal regulation, and is also in derogation 
of the common right-to use the public highways,** 
it must be strietly construed.®> A statute making it 
a misdemeanor to operate a motor bus without a 
license does not affeet the power of a municipality 
to impose a penalty for operating such a bus with- 
out a municipal license, where another statute ex- 
pressly authorizes municipalities to leense and im- 
pose fees and penalties.°o A penalty eannot be 
imposed for an owner’s failure to ‘pay a fee and 
procure a license tag and certificate of ownership, 
where such failure is due solely to the inability of 
the state’s agents to furnish such tag and certificate 
on payment of the fee.% 

Persons liable. A statute imposing a penalty on 
any person operating an unregistered automobile 
applies to the one in immediate charge of the ve- 
hicle,** and cannot be imposed on the owner, where 
he is not driving the ear in person or it is not being 
driven by his agent. 

Penalty not exclusive remedy. <A statutory pro- 
vision that a person in default of compliance with 

92. Cobb v. 


98. Huston v. 
Iowa 455, 156 NW 883. Colo. 

94. Peo. v. Carr, 231 Mich. 246,|]182 P 892. 
203 NW 948. 

95. Cobb v. 


844; Peo. v. Carr, 231 Mich. 246, 203]1488 mem]. 
NW 948. 
[a] For example, an act making it|169, 244 P 149. 
unlawful to engage in the business of Ky.—Smith v. 

transporting persons or property by Le BW. 367. 
motor vehicle for hire over the public s.—Com, 


public utilities commission, being in 


MOTOR VEHICLES 


Cumberland County | Northern Road Impr. Dist., 
Power, ete., Co., 117 Me. 455, 104 AJ] 573, 240 SW 1, 24 ALR 934. 
844. Cal.—In re Schuler, 167 Cal. 282, 
Des Moines, 176|1389 P 685, AnnCas1915C 706. 

Ard v. Peo., 66 Colo. 480, [ce] 


Fla.—Jackson v. Neff, 64 Fla. 326, 
Cumberland County]60 S 350 [writ of error dism 238 U. 
Power, ete., Co., 117 Me. 455, 104 A} S. 610 mem, 35 SCt 792 mem, 59 L. ed. 
Ida.—Smallwood v. Jeter, 42 Ida. 
Com., 175 Ky. 286, 
Boyd, 188 Mass. 79, 


highways without a permit from the | 74 et 255, 108 “AmSR 464 9. 
Mich.—Jasnowski 


[§§ 192-193 


an order of the public utilities board shall be sub- 
ject to a named penalty per day for every day 
during which the default continues provides a cumu- 
lative. and not an exclusive remedy for a violation 
of a license to operate a public service vehicle,’ and 
does not prevent the public service board from pur- 
suing another remedy either at law or in equity, 
whichever may more speedily and effectively produce 
relief.? 

[§ 193] T. License Fees and Taxes*—1. Nature 
and Purpose.* The license fee imposed for the 
operation of motor vehicles? may or may not be a 


tax, depending upon whether it is imposed under the - 


police or taxing powers of the state. But ordi- 
narily, as in the case of license fees and taxes in 
general,’ a fee charged for lheensing and registering 
a motor vehicle operating on the public highways is 
a mere license fee or tax for the privilege of so 
operating the vehicle,* and although in this sense 
it is sometimes regarded as a tax on such privilege,? 
it is not a revenue tax on the machine as property, 
even though it is regarded as imposed under the 
taxing power of the state;'+ nor when placed on 
motor vehicles for hire is it an occupation tax on 
the business.’” 

The purpose of such fees or taxes is to raise 


152. Ark. {b] “It is in the nature of a toll 
for the use of the highway.” State 
v. Lawrence, 108 Miss. 291, 297, 66 S 
745, LRAI917E 322. 

Rule applied.—A statute, fix- 
ing an annual fee of ten dollars for 
a license fee for operating an auto- 
mobile, is not unconstitutional, as a 
property tax imposed without regard 
to the value of the property on which 


the character of the tax is not’ de- 
termined by the mode adopted in fix- 
ing its amount. State vy. Ingalls, 18 
INaiM. 217, 135.2 RUT 

Marin Municipal Water Dist. v. 
V. Detroit, 191} Chenu, 188 Cal. 734, 207 P 251; State 


it is made, but is a license tax, since | 


derogation of common right to use 
the public highways must be strictly 
construed, and no intendment can be 
indulged, for it must be assumed that 
all rights theretofore common remain 
undisturbed except as pointedly taken 
away or restricted. Peo. v. Carr, 231 
Mich. 246, 203 NW 948. 
Construction of penal: 
Ordinance generally see Municipal 
Corporations § 919. 
Statute generally see Statutes [36 
Cye’ 1183]. 
96. Bridgeton v. Zellers, 100 N. J. 
L. 33, 124 A 520. | 
97. Boyd v. Coleman, (Miss.) 111 


98. " Armstrong v. Sellers, 182 Ala. 
582, 62 S 28. 

99. Armstrong y. Sellers, supra, 

1. Public Utility Comrs. v. Shel- 
don, 95 N. J. Eq. 408, 124 A 65. 

2. Public Utility Comrs. vy. Shel- 
don, supra. 

Injunction by board to restrain un- 
lawful operation see supra § 182. 

3. Taxation of vehicles as person- 
alty generally see Taxation. 

4. Ihicense fees and taxes: 

In general see Licenses §§ 114-136, 
On vehicles and means of transpor- 
tation in general see Licenses §§ 

81-86. 

Nature and purpose of gasoline tax 
see. infra § 205. 

Nature of license see supra § 75. 

5. See supra §§ 76-78, 104-107. 

6. Firestone v. Cambridge, 113 Oh. 
St. 57, 148 NE 470; State v. Collins, 
94 Wash. 310, 162 P 556. 

As affecting validity of regulation 
see supra § 79. 

7. See Licenses §§ 5-9. 

gs. Ala.—Foshee v. State, 15 Ala. 
AVL S tine OOO: 

j Ark,.—Whaley v. Arkansas County 


Mich, 287, 157 NW 891. 

Minn.—Park vy. Duluth, 134 Minn. 
296, 159 NW 627. 

Miss.—State v. Lawrence, 108 Miss. 
291, 66 S 745, LRA1917B 322. 

Mo.—State vy. Becker, 288 Mo. 607, 
233 SW. 54. 

N. J.—State v. Unwin, 75 N. J. L. 
500/68 A.)110: [aff o73 INo oS. Ga: 529; 
64 A 163]. 

N. M.—State v. Ingalls, 18 N. M. 
207, 1356 LET. 

N. C.—Southeastern Express Co. v. 
a ade ky 186 N. C. 668, 120 SE 
475, 

Okl.—Ex p. Phillips, 64 Okl. 576, 
LO die e226 

Or.—Camas Stage Co, v. Kozer, 104 
Or. 600, 209 P 95, 25 ALR 27. 

S. C--Lillard v. Melton, 103 S. C. 
10, 87 SBE 421. 

Tenn.—Wilson v. State, 143 Tenn. 
55, 224 Sw 168. 

Tex.—Atkins v. State 
Dept., (Civ. A.) 201 SW 226. 

Vt.—State v. Jarvis, 89 Vt. 239, 95 
A 541. 

Wash.—State v. Collins, 94 Wash. 
810,162 RP 556: 

[a] Reasons for rule.—‘‘The own- 
er of such vehicle may operate it on 
his own premises without being sub- 
ject to the payment of the registra- 
tion fee imposed by the statute. In 
such case he will pay the general 
property tax. The State maintains 
roads and bridges at great expense 
and exacts a license fee for the privi- 
lege of driving or operating these 
high-powered vehicles thereon. It is 
clear therefore that the registration 
fee is not a tax on the vehicle, but 
upon the privilege of operating it on 
the highways of the State.” State v. 
Becker, 288 Mo. 607, 612, 233 SW 54, 
55. 


Highway 


v. Wetz, 40 N. D. 299, 168 NW 835, 5 
rece 731. And see cases supra note 


fa] Qlustration.—Where under a 
statute providing for the licensing 
and registration of motor vehicles 
and the payment of fees therefor, the 
income from such licensing after pay- 
ing the expenses thereof is to be 
applied for the upkeep of the high- 
ways of the state, such income is a 
tax within the meaning of a consti- 
tutional provision relative to uni- 
form taxation and exemption from 
taxation, although not’ designated as 
such. State v. Wetz, 40 N. D. 299, 
168 NW 835, 5 ALR 781. . 

10. Ala.—Foshee v. State, 15 Ala. 
A. 113, 72.S 685. 

Ark.—Whaley Vv. Arkansas County 
Northern Road Impr. Dist., 152 Ark. 
573, 240 SW 1, 24 ALR 934. 

Mass.—Com. v. Boyd, 188 Mass. 79, 
74 NE 255, 108 AmSR 464. 

Mich.—Jasnowski ve Detroit, 191 
Mich. 287, 157 NW 89 

Miss.—State v. teen 108 Miss, 
291, 66 S 745, LRA1917E 332. 

Mo.—S8tate v. Becker, 288 Mo. 607, 
233 SW 64. 

N. J.—State v.- Unwin, 75 N.- Je Ls 
500, 68 A 110 [aff.73 N. J. L. 529, 64 
A 163]. 

N. M.—State v. Ingalls, 18 N. M. 
ep iy Ia ye eos re 

Okl.— Ex p. Shaw, 53 Okl. 654, 157 
P 900. 

Or.—Camas: Stage Co. v. geen, 104 
Or. 600, 209 P 95, 25. ALR. 27. 

8. @*_ninard v. Melton, 103 S. GC. 
10, 87 SB 421, 

‘Wash.—State v. Collins, 94 Wash. 
310, 162 P 556. 

11. State v. Collins, supra. 

12. Unwen v. State, Ld p Nive ian le 
529, 64 A 163 [aff 75 N. J. L. 500, 68 


—_— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 193-195] 


funds or revenue to defray the expense of issuing 
the licenses, registering the vehicles, and enfore- 
ing the motor vehicle regulations,!* and also to raise 
funds or revenue, to improve and repair highways 
used or injured by the operation of motor vehicles 
thereon ;'* or as othérwise expressed to secure com- 
pensation for damage done to the roads of the state 
by motor vehicles,’® or to secure some compensation 
for the use of facilities provided at great cost, from 
the class of vehicles for whose needs they are essen- 
tial, and whose operations over them are peculiarly 


injurious.1¢ 


[§ 194] 2. Amount—a. In General. 
with the principles of law relating to the amount of 
license fees in general,!? particularly those relating 
to the amount of license fees on vehicles in gen- 
eral,'® a license fee or tax upon motor vehicles must 
be reasonable in amount,!® and must not be so 
excessive as to be prohibitive of the right to use such 


A 110]; Ex p. Phillips, 64 Okl. 276, 
167 P 221. 
[a] Illustration.—Where a_ stat- 


ute authorizes a city to levy and col- 
lect a license tax on certain occupa- 
tions, of which the occupation of pe- 
titioner is not one, and also a license 
tax on omnibuses, carts, wagons, 
and other vehicles, and pursuant to 
the city charter, a city passes an 
ordinance levying a license tax upon 
certain occupations, and, among other 
things, provides that the license tax 
hereby levied under this ordinance 
shall be in the following amounts, 
namely, each automobile offered or 
used on the streets of such city for 
hire, twenty-five dollars per year, 
such tax is not an occupation tax on 
the business of petitioner, but a li- 
cense tax upon the owners of auto- 
mobiles for the privilege of operat- 
ing upon the publie streets of the 


city. Ex p. Phillips, 74 Okl, 276, 167 
P 221, 
13. See infra § 195. 
14. Cal.—Bacon Serv. Corp. v. 
' Huss, 199€al. 21, 248 P 235; In re 
Schuler, 167 Cal. 282, 139 P 685, Ann 


Cas1915C 706; 
A. 116, 146 P 82 

Conn. — Kaufman v. 
Transfer, ete., Terminal, 
114, 123 A 16, 

Iowa.—In re Retail Dealer’s Motor 
Vehicle License, 183 NW 440. 

Miss.—Hattiesburg v. James, 134 
Miss. 671, 99 S 133; State v, Law- 
rence, 108 Miss. 291, 66 S 745, LRA 
1917E 322. 

Mo.—State v. Becker, 288 Mo. 607, 
233 SW 54. 

N. M.—State v. Ingalls, 18 N. M. 
745 (a a A 2m 7B 

Oh.—Saviers v. Smith, 101 Oh. St. 
132, 128 NE 269. 

Or.—Northwest Auto Co. v. Hurl- 
burt, 104 Or. 398, 207 P 161; State v. 
Preston, 103 Or. 631, 206 P 304, 23 


In re Smith, 26 Cal. 


Hegeman 
100 Conn. 


ALR 414. 

Pa.—Com. v. Powell, 249 Pa. 144, 
94 A 746. 

15. Buck v. Kuykendall, 267 U.S. 


307, 45 SCt 324, 69 L. ed. 623, 38 ALR 
286; In re Schuler, 167 Cal. 282, 139 
iP 685, AnnCas1915C 706; In re Opin- 
jon of Justices, 81 N. H. 552, 120 A 
629; Camas Stage Co... Kozer, 104 
Or.'600, 209 P 95, 25 ALR 27. 

16. In re Opinion of Justices, 81 
N. H, 552, 120 A, 629. 


17. Seé Licenses §§ 38-46. 

18. See Licenses § 86. 

19. Ark.—Pine Bluff Transfer Co. 
v. Nichol, 140 Ark. 320, 215 SW 579. 


Ga.—Hazleton v. Atlanta, 144 Ga. 
775, 87 SH 1043. 

Iowa.—Star Transp, Co. v. Mason 
City, 195 Iowa 930, 192 NW 873. 

Ky.—Northern Kentucky Transp. 
Co. v. Bellevue, 215 Ky. 514, 285 SW 
241; Mayfield vy. Carter Hardware 
Co., 191 Ky. 364, 230 SW 298. 

Mich. —Vernor v. Secretary _ of 
State, 179 Mich. 557, 146 NW 338, Ann 


MOTOR VEHICLES 
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vehicles in a particular service,?° except as to cer- 
tain designated streets or highways;*! but unless 
the contrary appears on the face of the regulation, 
or is established by competent evidence, the fee or 
tax imposed will be presumed to be reasonable.*? 

Statutory limit. 
a license fee that may be imposed by a municipality 
is fixed by statute, a fee so imposed must be within 
the statutory limit,2* and if it exceeds such limit it 
is void and unenforceable,?4 although the ordinance 
is authorized by the city’s charter.?® 


Where the maximum amount of 


[§ 195] b. Facts Controlling Amount; Regulation 


In accordance | or Revenue. 


registering, 


Cas1915D“128. 

Minn.—Jefferson Highway Transp. 
Co. v.. St. Cloud, 155 (Minn; 463, 193 
NW 960. 

Miss.—State v. Lawrence, 105 Miss. 
58, 61 S 975. 

Mont.—Bozeman _ vy. 13 
Mont. 147, 237 P 528. 

N. J.—Unwen v. State, 73 N. J. L. 
529, 64 A 168 [aff 75 N. J. L. 500, 
GSA 110]. 

N. C.—Thompson v. Lumberton, 182 
N. GC. 260, 108 SH 722. 

Or.—Camas Stage Co. v. Kozer, 104 
Or. 600, 209 P 95, 25 ALR 27, 

Tex.—A B C Storage, ete., Co. v. 
Houston, (Civ. A.) 269 SW 882; Booth 
v. Dallas, (Civ. A.) 179 SW 301. 

[a] Fees held reasonable.—(1) Six 
dollars for each machine of twenty- 
five horse power or under, and seven 
dollars for each machine of more 
than twenty-five horse power. May- 
field v. Carter Hardware Co., 191 Ky. 
3864, 230 SW 298. (2) Five dollars 
on pleasure or other motor vehicles, 
when fifty dollars is authorized as a 
tax upon motors engaged in trans- 
portation .for hire. ‘Bhompson vy. 
Lumberton, 182 N. C. 260, 108 SE 722. 
(3) An annual license fee of three 
hundred dollars for each motor bus 
carrying passengers where the op- 
erator of Such busses is exempt from 
ordinary taxes on property, which 
would amount to more than the li- 
cense fee. Star Transp. Co. v. Mason 
City, 195 Iowa 930, 192 NW 873. (4) 
A license fee under a city ordinance 
amounting to fifty dollars a year or 
approximately two thirds of a cent 
for each round trip made by a mo- 
tor bus averaging eighteen passen- 
gers. Northern Kentucky Transp. 
Co. v. Bellevue, 215 Ky. 514, 285 SW 
241. 

Reasonableness of license fees in 
general see Licenses §§ 41-46. 

20. Northern Kentucky ‘Transp. 
Co. v. Bellevue, 215 Ky. 514, 285 SW 
241. 

Prohibitory or confiscatory license 
fees in general see Licenses § 42. 

21. Desser v. Wichita, 96 Kan. 820, 
153 P 1194, LRA1916D 246. 

fa] MTlustration.—An ordinance, 
requiring additional license fees from 
persons operating motor vehicles for 
hire or soliciting passengers on paved 
portions of certain streets, is a valid 
exercise of municipal control, al- 
though practically prohibitive as to 
such places. Desser v. Wichita, 96 
Kan. 820, 1538 P 1194, LRA1916D 
246. 

Power to exclude or restrict the 
ase of streets and highways in gen- 
eral see supra §§ 50-52, 69, 70. 

22. Star. Transp. Co. v..-Mason 
City, 195 Iowa 930, 192 NW 873; Ver- 
nor y. Secretary of State, 179 Mich. 
557, 146 NW 338, AnnCasi915D 128; 
State Vv. Johnson, 74 Mont. 240, 243 
P 1073; State v. Pepper, 70 Mont. 596, 
226 P 1108; Camas Stage Co. v. Ko- 


Nelson, 


The reasonableness of a license fee on 
motor vehicles, as a police regulation, generally de- 
pends on, and the fee should be merely sufficient 
to cover, the expense of issuing the license and 
supervising, and keeping in control such 
vehicles,?° and the cost of incidental consequences 
which may reasonably subject the public to expense 


zer, 104 Or. 600, 209 P 95, 25 ALR 
27. See generally Licenses § 45. 
23. Anderson yv. Wentworth, 75 


Fla, 300,: 78.S) 265; (Bx. ps Tarling; - 
(Mo.) 241 SW 929; State v. Jones, 191 
N. C. 371, 131 SE 734; State v. Fink, 
T79e Ne Ce :712.- L038SH 116.) eo See géen= 
erally Licenses § 38. 

24. Ex p. Tarling, (Mo.) 241 SW 
929: State vi Jones; 191 Noe C.1:371, 
131 SH 734; State v. Fink, 179 N. C. 
712, 103 SE 16. 

[a] Fees held invalid.—(1) Where 
a statute provides that license taxes 
imposed by cities on taxicabs and 
service cars shall not exceed half 
the registration fee provided for mo- 
tor vehicles, at from two dollars to 
sixteen dollars and up, an ordinance 
fixing the annual license tax on all 
taxicabs at ten dollars is invalid. Hx 
p. Tarling, (Mo.) 241 SW 929. (2) 
An ordinance imposing a privilege 
tax of five dollars on automobile own- 
ers is invalid as inconsistent with 
the state law under which such a 
tax cannot exceed one dollar. State 
v. Jones, 191 N. C. 371, 131 SE 734. 
(3) Where the statute prohibits a 
county, city, or town license fee on 
motor vehicles in excess of one dol- 
lar per annum, an ordinance: impos- 
ing a license tax of twenty dollars 
for running a motor vehicle for hire 
is void. State v. Fink, 179 N. C. 712, 
103 SE 16. 

25. State v. Fink, supra. 

[a] Rule applied.—A statute, im- 
posing a higher tax on automobiles 
for hire than on those for private 
use, and prohibiting a county, city, 
or town license fee on motor vehicles 
in excess of one dollar per annum, 
imposes the state tax on the busi- 
ness, as well as the ownership of 
the automobiles, so that the statute. 
deprives a city of its right under its 
charter, empowering it to license 
businesses, to impose a license great- 
er than one dollar in the business of 
operating automobiles for hire. State 
v. Fink, 179 N.-C. 712, 103. SE 16. 

26. U. S.—Buck v. Kuykendall, 
267, U. S..307, .45 SCt 324, 69 Led. 
623, 38 ALR 286, 


Ala.—McLendon vy. Kerr, 210 Ala. 
LLOY BT, Sayi45. 

Cal.—In re Schuler, 167 Cal. 282, 
139 P 685, AnnCasl1915C 706. 

Ida.—In re Kessler, 26 Ida, 764, 
146 P 113, LRA1915D 322, AnnCas 


1917A 228. 

Iowa.—Star Transp. Co. v. Mason 
City, 195 lowa 930, 192 NW.8738; Hus- 
ton v. Des Moines, 176 Iowa 455, 156 
NW 883. 

Ky.—Mayfield v. Carter Hardware 
Co., 191 Ky, 364, 230 SW 298; Smith 
v., Com., 175. .Ky. 286,194 SW. 3673. 
Henderson v. Lockett, 157 Ky. 366, 
163 SW 199. 

Mass.—Com, vy. Slocum, 230 Mass. 
180, 119 NE 687. 

Mich.—Melconian v. Grand Rapids, 
218 Mich. 397, 188 NW 521; Vernor 


730 [42 ¢.5] 


as a result of the conduct of the privilege licensed.?? 
In some jurisdictions the fee or tax may be based 
not only on the amount necessary for policing such 
vehicles, but also upon the injury caused by them to 
In accordance with these 
rules a municipality in addition to the regular h- 
cense fee on jitney or motor busses may in the exer- 
cise of its police power impose an additional license 
fee of a reasonable compensation for the expense of 
regulation and supervision,?? and the fact that the 
compensation of the officer appointed to exercise 
superintendence. and inspection is required to be 
paid to the officer by the jitney owners, instead of. 
the municipality, does not invalidate the regula- 


the public highways.?8 


v. Secretary of State, 179 Mich. 
146 NW 338, AnnCas1915D 128. 

Miss. —State v. Lawrence, 105 Miss. 
58, 61 S 975. 

Mont.—State v. Pepper, 
596, 226 P 1108. 

Okl.— Ex p. Holt, 74 Okl. 
Pi260, 

S. D.—In re Hoffert, 34 S. D. 271, 
148 NW 20, 52 LRANS 949. 

- Tex.—Booth v. Dallas, (Civ. A.) 
179 SW: 301; Ex p, Bogle; 78 Tex. Cr: 
Laie Sw. 1193. 

Vt.—State v. Williams, 135 A 713; 
State v. Powers, 135 A 712; State v. 
Caplan, 135 A 705. 

[a] Thus, where a license fee is 
imposed, not as a.source of revenue, 
but in the exercise of police power 
as a means of regulation only, the 
amount exacted is not to be con- 
fined to the expense of issuing it, but 
a reasonable compensation may be 
charged for the additional expense of 
municipal supervision over the par- 
ticular business or vocation at the 
place where it is licensed. McLendon 
v. Kerr, 210 Ala. 110, 97 S 145. 

[bj] Fees held reasonable and 
valid.—(1) An annual license fee of 
seventy-five dollars, fixed by ordi- 
nance for the privilege of operating 
a motor bus in the streets of a city, 
where the cost of inspection and reg- 
ulation will be in excess of the 
amount realized from the fees, is a 
reasonable fee based on the cost of 
regulation, and is not objectionable 
as a tax. Booth v. Dallas, (Tex. Civ. 
A.) 179 SW 301. (2) An annual li- 
cense fee of twenty-five dollars for 
the first taxicab and ten dollars for 
each other, imposed by a city ordi- 
nance, is not so large as to be un- 
reasonable and discriminatory and 
manifestly for the purpose of rev- 
enue. Melconian vy. Grand Rapids, 
218 Mich. 397, 188 NW 521. (38) “The 
requirement of a payment of $5 for 
each license issued cannot be pro- 
nounced as matter of law a tax on 
property rather than a_ fee. Its 
-amount is not excessive: in view of 
the normal expenses incidental to the 
system of registration and inspection 
established by the ordinance.’’ Com. 
v. Slocum, 230 Mass. 180, 192, 119 NE 
687. (4) Where the salaries of extra 
policemen and other expenses necessi- 
tated by the operation of jitneys 
would proximately equal the amount 
expected from the license fees of 
fifty dollars per annum on each ve- 
hicle with a seating capacity of five 
or Jess, including the driver, an ordi- 
nance prescribing such fee is not ob- 
jectionable as being a tax for revenue 
for city purposes, instead of a police 
regulation. Ex p. Bogle, 78 Tex. Cr. 
PVEVOESW A193: 

[ec] Fee held unreasonable and 
invalid.—A statute, providing for the 
payment of a registration fee of from 
five to twenty-five dollars according 
to the horse power of the engine, is 
an unreasonable exercise of govern- 
mental power, where the actual cost 
of such numbering and regulation is 
only one dollar, and the act therefore 
violates the due process clause of the 


557, 


70 Mont. 
226, 178 


‘tution. 
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to regulate the 


state and federal constitution and is 
void. State v. Lawrence, 105 Miss. 
58, 61 S 975. 

{dj It is not a matter of judicial 
knowledge that a license fee of twen- 
ty-five cents a day for each jitney bus 
for inspection and superintendence 
provided for in an ordinance is un- 
reasonable. McLendon v. Kerr, 210 
Ala. 110, 97 S 145. 

27. State v. Pepper, 70 Mont. 596, 
226 P 1108. 

28. U. S.—Kane v. New Jersey, 
242 U. S. 160, 37 SCt 30, 61 L. ed, 222 
[aff 81 N. J. L. 594, 80 A 4538, LRA 
1917B 553, AnnCas1912D 237]; Hen- 
drick v. Maryland, 235 U. S. 610, 35 
SCt 140, 59 L. ed. 385; Liberty High- 
way Co. v. Michigan Public Utilities 
Commn., 294 Fed. 703. 

Cal.—In re Schuler, 167 Cal. 282, 
189 P 685, AnnCasi1915C 706. 

Ida.—In re Kessler, 26 Ida. 764, 146 
P 118, LRA1915D 322, AnnCas1917A 


228. 
Ky.—Smith vy. Com., 175 Ky. 286, 
194 SW 367. 


N. J.—Kane v. State, 81 N. J. L. 
594, 80 A 453, AnnCas1912D 237, LRA 
1917B 553 “Laff (242° U0; Sv 160; 87 SCt 
30, 61 L. ed. 222]. - 

Oh.—Saviers v. Smith, 101 Oh. St. 
132, 128 NE 269. 

Tex.—Atkins v. State 
Dept., (Civ. A.) 201 SW 226. 

[a] Reasons for rule.—‘“No argu- 
ment is needed to show the great 
strain to which a road is subjected 
by machines capable of high power 
and of carrying traffic of great 
weight. More and more it becomes 
one of the important instrumentali- 
ties in the conduct of the commerce 
and trade of the country. Moreover, 
by common consent there has been 
a general tendency to the construc- 
tion of roads of a quality and char- 
acter vastly superior to those which 
were constructed prior to the coming 
of the automobile. The road de- 
manded can be constructed only at a 
vastly increased expense. This is so 
because the improved roadway con- 
tributes to the enjoyment and com- 
fort of those who pass over it and 
to the facility of the passage, and 
lessens the wear and tear of the 
motor vehicles.’ Saviers v. Smith, 
101 Oh. St. 132, 1389, 128 NE 269. 

{b] Validity of statute.—A stat- 
ute, providing for the levy and col- 
lection of a tax on the operation of 
motor vehicles on public roads and 
highways for the purpose of enforc- 
ing and paying the expense of admin- 
istering the law and of maintaining 
and repairing the public roads, high- 
ways and streets, is a valid enact- 
ment not in violation of any provi- 
sion of the state or federal consti- 
Saviers v. Smith, 101 Oh. 
St. 182, 128 NE 269. 

Compensation for injury to high- 
way as one of the purposes see supra 


Highway 


§ 193. 
29. McLendon vy. Kerr, 210 Ala. 
110, 97 S 145; Anderson v. Went- 


worth, 75 Fla. 300, 78 S 265; Booth 
Vote (Tex. Civ. A.) 179 SW 
01. 


[§ 195 


tion.*° Under such power a municipality may make 
a charge of one dollar for any additional expenses 
resulting from the loss of the original ae as 
or a change of route,®? or of seating capacity.*3 

Effect of excess. 
tax demanded is in excess of the expenses of regula- 
tion and incidentally produces revenue is not suffi- 
cient to make it a revenue measure and invalid as a. 
police regulation, where the object of the imposition 
of the fee or tax is not to raise revenue, but merely 


The mere cane that the fee or 


particular privilege;** where the 


fund derived therefrom is apportioned among the 
governmental subdivisions upon which the burden 
of maintenance of the highways rests,°> and where 


30. McLendon y. Kerr, 210 Ala. 
210, 97°S 145. 

31. Booth v. Dallas, (Tex. Civ. A.) 
179 SW 301. 

32. Booth v. Dallas, supra. 

33. Booth v. Dallas, supra 

Fees as based on seating capacity 
in general see infra § 196. 

34. Ala.—Bozeman v. State, 7 Ala. 
A. 151, 61 S 604 [certiorari den 183 
Ala. 91, 68 S 201]. 

Ida.—In re Kessler, 26 Ida. 764, 146 
P 113, LRA1915D 322, AnnCasi917A 


228. 
Ky.—Smith v. Com., 175 Ky. 286, 
194 SW 367. 


N. J.—Cleary v. Johnston, 79 N. J. 
L. 49, 74 A 538. 
Oh.—Fisher Bros. Co. vy. Brown, 111 


Oh. St. 602, 146 NE 100. 

Okl.— Ex’ p. Holt, 74 Okl. 226, 178 
P1260) 

Tex.—Atkins v. State Highway 


Dept., (Civ. A.) 201 SW 226. 

Vt. ’ State v. Williams, 135 A 713; 
State v. Powers, 135 A 712; State v. 
Caplan, 135 A 705. 

[a] The determining factor is: 
“What is the primary purpose of the 
charge? So long as it is exacted as 
a mere incident of lawful regula- 
tion, it is a fee and not a tax; but 
when revenue is a primary purpose 


of its exaction, it is a tax.” State v. 
Caplan, (Vt.) 135 A 705, 709. 
[b] MNlustrations.—(1) The fact 


that the fees collected under the acts 
would produce a sum twelve times 
the amount necessary for registra- 
tion, regulation, policing, and ad- 
ministration of the law with respect 
to motor vehicles does not show that 
the registration fees prescribed were 
taxes, where the license was re- 
quired as a condition precedent to the 
exercise of the privilege of operating 
motor vehicles on the highways. At- 
kins v. State Highway Dept., (Tex. 
Civ. A.) 201 SW 226. (2) A license 
tax will not be regarded as so in 
excess of the gross value of the priv- 
ilege of using the public highways 
as to be unconstitutional because it 
exceeds the legislative appropriation 
for maintenance and repair and ad- 
ministration for any particular year 
or even for a few years. Fisher 
Bros. Co. v. Brown, 111 Oh. St: 602, 
146 NE 100. 

35. Ala.—Bozeman vv. State, 7 
Ala. A. 151, 61 S 604 [certiorari den 
183 Ala. 91, 63 S 201]. 

Cal.—In re Schuler, 167 Cal. 282, 
139 P 685, AnnCas1915C 706. 

Ida—.In re Kessler, 26 Ida. 764, 146 
Bia be LRA1915D 322, AnnCas1917A 

N. J.—Cleary v. Johnston, 79 N. J. 
L. 49, 74 A 588. 

D.—In re Hoffert, 34 S. D. 271, 
148 NW 20, 52 LRANS 949. 
Tex. —Atkins v. State 
Dept., (Civ. A.) 201 SW 226. 

[a] The fact that proceeds are to 
be used in constructing roads does 
not render. the license provisions a 
tax. Atkins vy. State Highway Dept., 
(Tex. Civ, A.) 201 “Siw 226: 

Disposition of moneys pomooree: 
generally see infra §§ 201-203 


Highway 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 195-196] 


the portion retained by the state is less than the 
amount paid from the state treasury for the im- 
provement and betterment of highways;?* nor is 
such a regulation invalid because the fee exceeds 
the cost of registration, where it does not appear 
that the sums collected exceed the cost of regulating 
motor vehicle traffic.*7 Where, however, the amount 
exacted is greatly in excess of the amount reason- 
ably necessary to issue licenses and enforce the 
motor vehicle regulations, it is generally regarded as 
a tax for revenue and is invalid as a license fee or 
tax for police regulation,®® although it may be valid 
as a revenue measure.*? 
Determination of question. In 
whether the license fee for the operation of motor 
vehicles is so unreasonable as to brand the act im- 
posing it as a revenue measure the court may take 
judicial notice of the revenue produced, number of 
motor vehicles in the state, the amount of fee 
exacted for each, and the cost of administering the 
law, ete.*° But in view of the presumption that the 
fee is reasonable until the contrary appears,** in the 
absence of anything indicating that the fee exacted 
exceeds the reasonable cost of proper supervision, 
the fee will not be held so unreasonable as to brand 


36. Bozeman v. State, 7 Ala. A.| A 110]. 
151, 61 S 604 [certiorari den 183 Ala. 43. 
91, 638 S 201]. 

Sie omith ev. Com., Wauky.! 286, 
194 SW 367. 3 44, 

38. Ky.—Henderson v. Lockett, 
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determining 


Discrimination or class legis- 47. 
lation as to license regulations in| Assessors, 
general see supra § 81. 891. 

Siciliano v. Neptune Tp., 83 N. [a] 
J Ta, 158, 8:3; JA. 3865: 


[42 Gage) "RBI 


the regulation as a revenue measure rather than a 
police regulation.* 

[§ 196] c. Fees Fixed or Graded According to 
Classes‘*—(1) In General. A provision for license 
fees for motor vehicles must not discriminate against 
certain classes without reason and without relation 
to the general purpose of the motor vehicle laws;*4 
but the. mere fact that the amount of the license fee 
or tax imposed upon one class of motor vehicle 
owners or operators is different from that imposed 
upon another class does not render a regulation in- 
valid, as discriminatory or class legislation, where 
the classification is a reasonable one and all owners 
or operators within each class are treated alike,*® 
even though the classification may cause a dispro- 
portionate payment of taxes by isolated individuals 
in such classes.*° Thus regulations have been held 
valid, and not discriminatory, which impose a dis- 
tinct rate upon a manufacturer’s car which is only 
ineidentally used upon the highway,*’ or upon elec- 
trie-driven automobiles, as distinguished from gas- 
oline motor cars.*® So, also, regulations have been 
held valid as not being unreasonable or discrimina- 
tory, which base or grade the amount of the license 
fee according to the type,* size or weight,®° capacity 

Kozer, 116 ‘Or. 581, 590, 242 P 621. 


Jasnowski v. Detroit Bd. of 
191 Mich. 287, 157 NW 


Reason for rule.—‘‘The cardi- 
State v. Kozer,| nal purpose of the manufacturer is 


157 Ky. 366,163 SW 199. 

Mich.—Vernor v. Secretary of 
State, 179 Mich. 557, 146 NW 338, 
AnnCas1915D 128. 

Miss.—State v. Lawrence, 105 Miss. 
58, 61 S 975. 

Mont.—Bozeman y. Nelson, 73 
Mont. 147, 237 P 528. 

Okl.—Muskogee vy. Wilkins, 73 Okl. 
192, 175 P 497. 

S. D.—In re Hoffert, 34 S. D. 271, 
148 NW 20, 52 LRANS 949, 

Tex.—Booth v. Dallas, (Civ. A.) 
179 SW 391. 

Vt.—State v. Williams, 135 A 713; 
State v. Powers, 135 A 712; State v. 
Caplan, 135 A 705, 

{a] Fees held excessive.—An act 
prescribing a registration fee graded 
according to motive power, averag- 
ing about twelve dollars each upon 
sixty thousand motor vehicles, and 
providing that all such fees shall be 
applied to the state highway fund, 
under such division, and for such 
purp@ses as the state highway laws 
shall provide, less five per cent for 
salaries and expenses of the state 
highway department, without im- 
posing on the state any additional 
expense or any duty of policing the 
use of the highways by motor ve- 
hicles, imposes fees which are ex- 
eessive and beyond any sums which 
might be regarded as reasonable li- 
ecense fees, and hence is not a valid 
license law, but a tax law. Vernor 
Vv. Secretary of State, 179; Mich, 157, 
146 NW 338, AnnCas1915D 128. 

Validity of regulations generally 
see supra §§ 79-81. 

39. State v. Ingalls, 18 N. M. 211, 
035) Pala. 

40. State v. Pepper, 70 Mont. 596, 
226 P 1108. 

41. See supra § 194. 

42. State v. Pepper, 70 Mont, 596, 
226 P 1108; Unwen v. State, 73 N. 
J. Gs. 529, 64 A. 163,:165 Laff, 75 N. J. 
L. 500, 68 A 110]. 

[a] A license fee of one dollar 
provided by a statute for the regis- 
tration of motor vehicles is not un- 
reasonable, in the absence of a show- 
ing that such an amount is in excess 
of the expense of registration and 
issuing the license and of inspection 
and regulation of the use of motor 
vehicles. Unwen v, State, 73 N. J. L. 
529, 64 A 163 [aff 75 N, J. L. 500, 68 


116 Or..581, 242) P.621. 

[a] MTllustration.—An ordinance, 
which imposes a license fee of one 
hundred dollars for motor vehicles 
used in delivering express matter 
and which exacts a fee of only twelve 
dollars for like vehicles used in the 
business of delivering goods not in 
the express business, is discrimi- 
natory and unreasonable as against 
a person who is engaged in the ex- 
press business. Siciliano v. Neptune 
Typ: 83 INveJecsSls AL 58; 83; A865. 

45. Mich.—Jasnowski v. Detroit 
Bd. of Assessors, 191 Mich. 287, 157 
NW 891. 

Minn.—Jefferson Highway Transp. 
Co. v.. St...Cloud, 155 Minns463;..493 
NW 960; Park v. Duluth, 134 Minn. 
296, 159 NW 627. 

Oh.—Saviers vy. Smith, 101 Oh. St. 
132, 128 NE 269. 

Or.—State v. Kozer, 116 Or. 581, 
242 P 621. 4 

Tex.—Auto Transit Co. v. Ft. 
Worth, (Civ. A.) 182 SW 685. 

Wash.—Allen vy. Bellingham, 95 
Wash. 12, 163 P 18. 

And see cases infra notes 47-55. 

[a] An ordinance imposing an oc- 
cupation license tax is not discrim- 
inatory by reason of the fact that 
like taxes are not imposed on other 
motor vehicles and drivers engaged 
in passenger traffic in the city, the 
uniform tax rule enjoined by the 
constitution applying only to taxes 
on property and not requiring uni- 
form taxation of business. Allen v. 
Bellingham, 95 Wash. 12, 163 P 18. 


46. State v. Kozer, 116 Or. 581, 
242 P 621. 

[a] Reason for rule.—‘The classi- 
fications which .. . [the]' statute 


makes will in certain isolated cases 
cause the payment of a tax dispro- 
portionate to the damage resulting 
to the highways, but the constitu- 
tionality of the law must not be so 
tested. We must consider its gen- 
eral application to the classes af- 
fected, and not to certain individuals 
belonging to such classes. ixact 
equality is not possible. Practical 
equality is constitutional equality. 
The human mind has not yet been 
able to devise any scheme of taxa- 
tion which will operate with unerr- 
ing certainty and equality to all sit- 
uations that may arise.’ State v. 


to manufacture and sell motor ve- 
hicles. In accomplishing this pur- 
pose they are incidentally used on 
the highway. The chief object of the 
individual in owning a motor vehicle 
is to use’it for business or pleasure 
upon the highway. This difference 
in ownership and use of the motor 
vehicle constitutes a reasonable dis- 
tinction, which will support’ the 
classification which the legislature 
has seen fit to make.” Jasnowski v. 
Detroit Bd. of Assessors, 191 Mich. 
287, 292, 157 NW 891. 

48. Graves v. Janes, 2 Oh. A, 383, 
18°Oh. Cir:) Cts Ny Sx.488)-34 Oh. xCir; 
Ct. 470. 

[a] Reason for rule.—A _ distinc- 
tion between gasoline and electric 
driven automobiles, prescribing a flat 
rate for. the latter as distinguished 
from the former ratings does not 
render the statute unconstitutional 
because of the lighter weight and 
necessarily local. operation of the 
electrics. Graves v. Janes, 2 Oh. A. 
383, 18 Oh. Cir. Ct. N. S. 488, 34 Oh: 
Cir Céi 470. 

49. Pine Bluff Transfer Co. v. 
Nichol, 140 Ark. 320, 215 SW 579; 
Smith v. State, 130 Md, 482, 100 A 
778; Cleary v. Johnston, 79 NJ J. Di 
49, 74 A 538. 

[a] MTllustration.—A statute pro- 
viding for license fees on motor ve- 
hicles transporting freight and pas- 
sengers for hire, or hauling gaso- 
line, merchandise, etc., exclusively, 
upon public highways of a county, to 
be graduated from ten dollars to one 
hundred and fifty dollars according 
to the kind and character of the 
vehicle, the number of passengers to 
be carried, or the volume of freight 
to be transported, is constitutional, 
the tax not being unreasonable and 
oppressive and the classification be- 
ing a proper one. Pine Bluff Transfer 
Co. v.. Nichol, 140 Ark. 320, 215 SW 
Bio. 

50. Iowa.—Star Transp. Co. v. 
Mason City, 195 Iowa 930, 192 NW 
873. 

Mich.—Jasnowski v. Detroit Bd. of 
Assessors, 191 Mich. 287, 157 NW 
891. 

Or.—Camas Stage Co. v. Kozer, 104 
Ov.1).60.051:2.09 P96, 25 :ATR) Bis 

Tex.—A B Cc Storage, ete., 
Houston, (Civ. A.) 269 SW 882. 


Co. Vs 


732 [42 C.J.] ; 
or load,®! horse power,>? use,°? or seating capacity,>* 
of the particular vehicle; or, in the case of jitneys 
and like vehicles, according to the amount charged 
for transportation.®> 

A dealer’s license is generally issued at a rate 
very much less than that paid by the owner of a 
car who desires to devote it to general use.®*® 

According to value. Regulations have also been 
held valid, as not violating the uniformity or other 
clauses of the constitution, which fix the amount of 
the license fee or tax to be charged according to the 
value of the particular vehicle,®>* and which base 
such value on the retail list price of the different 
models of such vehicles,°8 and which also divide 
motor vehicles into separate classes for the purpose 
of valuation, according to the number of years they 
have been in use.®? An excise tax based in part 
upon the value of the motor vehicle as determined 
from the maker’s current price list is not invalid 
where such current price list is equivalent to the 
cost price and affords a standard substantially the 
same with respect to real value with reference to all 
makes of motor vehicles.®° 

Delegated power to classify for fixing fees. The 
legislature may properly delegate to a municipality, 
an official, or a board charged with the administra- 
tion of the particular subject, the power to classify 
motor vehicles for a proper determination of the 


MOTOR VEHICLES 


amount of license fee or tax each shall pay;** and 
may vest such board or officer with limited disere- 
tionary power in regulating the license fees or taxes 
for the different types of motor vehicles,°? and in 
classifying the various motor vehicles as a means for 
a proper determination of the amount of license 
fees.6 A delegation of such power is not invalid 
as a delegation of the power of taxation®* and a 
provision authorizing the secretary of state to use 
the manufacturer’s rate capacity in determining the 
gross weight of the vehicle and load as a basis for 
computing the tax is not invalid as delegating to 
automobile manufacturers the power of determining 
the amount or rate of tax.®® But it has been held 
that a statute allowing the state highway depart- 
ment to formulate rules for the determination of 
weights governing license fees established for com- 
mercial vehicles is invalid as to this provision as an 
unauthorized delegation of legislative power,®® al- 
though the invalidity of such provision does not 
affect the license fees already prescribed by the act 
for commercial vehicles, but merely deprives the 
commission of authority to change them.*%? 

[§ 197] (2) According to Horse Power. A classifi- 
eation and grading of the license fees according to 
the horse power | of the motors is a reasonable and 
valid regulation,®® and is not invalid under the 


Smith v. State, 130 Md. 482, 


[§§ 196-197. 


Wash.—White v. Turner, 114 
Wash. 405, 195 P 240, 197 P 609. 

Wis.—State v., Zimmerman, 181 
Wis. 552, 196 NW 848. 

Si: Pines Bluity Lranster? Co; ov. 
Nucholy 1:40) G@Arks 820% 215 (SW. 579); 
White v. Turner, 114 Wash: 405, 195 
P5240, 197 PB 609. 

[a] A municipality may impose 
upon persons operating motor trucks 
an occupation tax graduated accord- 
ing to weight, capacity, or load. 
White v. Turner, 114 Wash. 405, 195 
P 240, 197 e609 

52. See infra § 197. 

58. See infra § 198. 

54, D, C.—Mark v. District of Co- 
lumbia, 37 App. 563, 37 LRANS 440. 

Fla.—State v. Amos, 76 Fla. 26, 79 
S 433. 

Ga.—Hazleton v. Atlanta, 144 Ga. 
775, 87 SE 1043. 

Til. —Ayres v. Chicago, 239 “Tn. 237, 
87 NE 1073. 

Iowa.—Huston v. Des Moines, 176 
Towa 455, 156 NW 883. 

Minn.—Jefferson Highway Transp. 
Co. v. St. Cloud, 155 Minn. 463, 193 
NW 960. 

Nev.—Ex p. Counts, 39 Nev. 61, 153 
P59: 

Texi—Hx p.! Bogle, 78 Tex: Cr.) 1, 
179 SW 1193 (jitneys). 

Wash.—Allen v. Bellingham, 95 
Wash. 12, 163 P 18. 

[a] Ordinances held valid.—(1) 
An ordinance exacting for each jitney 
bus as a condition precedent to its 
operation ‘fas an occupation license 
tax’? the sum of five dollars for each 
passenger seat capacity imposes an 
“occupation license or tax’? within a 
statute prohibiting municipal author- 
ities from requiring for the opera- 
tion of motor vehicles any license 
“other than an occupation license or 
tax.” Allen v. Bellingham, 95 Wash. 
12, 168 P 18. (2) An ordinance li- 
censing jitney busses and regulating 
the tax according to the seating ca- 
pacity is not invalid as failing to 
comply with the charter provision 
that all licenses should be graduated 
according to the amount of business 


done. Ex 'p. Counts, 39 Nev. 61, 153 
P 93. : 
[b] Fees held reasonable.—An 


ordinance imposing a graded license 
fee on motor busses of seventy-five 


dollars for a motor bus having a 61. 


seating capacity of four persons or 
less, including the driver; one hun- 
dred dollars for a motor bus having 
a seating capacity of more than four 
and less than eight persons; one 
hundred and twenty-five dollars for 
each motor bus having a seating ca- 
pacity of more than seven and less 
than ten persons; and one hundred 
and fifty dollars for each motor bus 
having a seating capacity of more 
than ten persons, is not unreason- 


able. Hazleton vy. Atlanta, 144 Ga. 
775, 87 SE 1048. 

55.. In re ‘Cardinal, /170'G€al." 519; 
150 P 348, LRAI1915F 850. 

56. Herrington v. Hill, 60 Pa. 
Super, 202. 

Manufacturers’ and dealers’ li- 


censes generally see supra §§ 100-102. 

57. In re Opinion of Justices, 251 
Mass. 569, 146 NE 681; Dohs v. Holm, 
152 Minn, 529, 189 NW 418. 

58. In re Opinion of Justices, 251 
Mass. 569, 146 NE 681; Dohs v. Holm, 
152 Minn. 529, 189 NW 418. 

{a] The uniformity clause is not 
contravened by a provision which re- 
quires manufacturers of motor ve- 
hicles to file annually with the regis- 
trar a statement showing the retail 
list price of each model as of Novem- 
ber 1, and a like statement upon 
each change in price thereafter made, 
the price thus shown to be the basis 
upon which the tax is to be com- 
puted. Dohs v. Holm, 152 Minn, 529, 
189 NW 418. 

59. Dohs v. Holm, supra. 

[a] Illustration.—A statute, di- 
viding motor vehicles for the pur- 
pose of taxation into three classes, 
those used for three years, those used 
for four and five years, and those 
used more than five years, and di- 
recting the vehicles in the first class 
to be taxed on the basis of their list 
price at the factory when new, those 
in the second class at seventy-five 
per cent of such price, and those in 
the third class at fifty per cent of 
such price, is not violative of the con- 
stitutional provision requiring taxes 
to be uniform on ‘the same class of 
subjects. Dohs v. Holm, 152 Minn. 
529, 189 NW 418. 

60. In re Opinion of Justices, 251 
Mass. 569, 146 NE 681. 


100 A 778. 

62. Smith v. State, supra. 

63. Smith y. State, supra. 

64 Dohs v. Holm, 152 Minn. 529, 
189 NW 418. 

[a] Illustration.—A provision au- 
thorizing the registrar to adopt the 
chart or list of motor vehicles in 
use in another state to designate the 
price, capacity, and weight upon 
which the tax is to be computed does 
not delegate the power of taxation 
to the registrar. Dohs v. Holm, 152 
Minn. 529, 189 NW 418. 

65. Fisher Bros. Co. v. Brown, 111 
Oh, St. 602, 146 NE 100. 

[a] Reason for rule.—‘It is the 
Legislature which has determined the 
rate and the amount of the tax, and 
if, in the calculation of the rate, it 
has permitted the secretary of state 
to use the manufacturers’ rated ca- 
pacity in calculating the rate, in that 
respect it has not exceeded its con- 
stitutional power, If injustice is 
done by ‘this provision, a remedy 
therefor, as for every other measure 
in this act, exists with the state Leg- 
islature.” Fisher Bros. Co. v. Brown, 
111 Oh. St. 602, 629, 146 NE 100. 

66. Atkins v. State Highway Dept., 
(Tex. Civ. A.) 201 SW 226 

67. Atkins v. State Highway Dept., 
supra, 

68. Ard v. Peo., 66 Colo. 480, 182 
P 892; Mayfield v. Carter Hardware 
Cox 191 Ky. 364, 230 SW 298; Kane 
Vv. State, StU IN ewes 594, 80 "A 453, 
AnnCas1912D 231, LRA1917B 553 [aft 
242 U. S. 160, 37 SCt 30). 61's ed. 
222]; Cleary v. Johnston, 79 N. J. Le 
49, 74 A 5388; Graves v. ‘Janes, 2 Oh, 
AVL S83. 18 Oh, Cir. Ct. N. S. 488, 34 
Oh. Cir. Ct. 470 {mod and aff 15°'Oh 
NPNS 17, 193]. 

[a] Construction of statute.—A 
statute requiring a license fee of two 
dollars and fifty cents “for motor 
vehicles of up to twenty horse power, 
... $5.00 for motor vehicles of twen- 
ty- -one horse power and less than 
forty horse power inclusive; and 
$10.00 for motor vehicles of forty- 
one horse power and over” does not 
exempt vehicles of twenty and forty 
horse power from the necessity of 
obtaining a license; the word “to” 
before “twenty horse power’ being 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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equality and uniformity clauses of the constitution,®® 
or under the due process of law clause.7° 
in fixing the horse power as a basis for the license 
tax may adopt the rating of the Society of Automo- 
bile Engineers and is not compelled to adopt the 
manufacturer’s rated horse power;*! and where the 
regulation provides the method of calculating the 
horse power, the horse power so calculated is the 
standard for license tax purposes;’? and such a 
classification is not invalid on the ground of un- 
certainty and inaccuracy of the basis of the horse 
power ratings adopted by the regulation, where such 
rating is well recognized and has been employed by 


leading manufacturers.** 
[§ 198] (3) According to Use. 


the greatest part of the burden of 


highways upon those who most use them,’ and in 
view of this purpose a regulation is reasonable and 
proper which classifies motor vehicles and grades 
the license fees or taxes according to the nature of 


the uses to which they are put,’® or 


a word of inclusion, and provision of 
“less than forty horse power inclu- 
sive’ including vehicles of forty 
horse power. Ard vy. Peo., 66 Colo. 
480, 482, 182 P 892. 


69. U. S.—Hendrick v. * Maryland, 
PES Us Ss 610,235: SCt 140,,59, Li: ed: 
Ky.—Smith v. Com., 175 Ky. 286, 
194 SW 367. 
Mich.—Jasnowski v, Detroit Bd. of 
op ew iene 191 Mieh.= 287, 157 NW 


Mo.—State v. Becker, 288 Mo. 607, 
233 SW_ 54. 

Oh.—Fisher Bros. Co. v. Brown, 111 
Oh. St. 602, 146 NE 100. 

Ss. C.—Lillard v. Melton, 103 S. C. 
10, 87 SH 421. 

Tex.—Atkins vy. State 
Dept., (Civ. A.) 201 SW 226. 

[a]  Illustration.—A statute im- 
posing a license fee on all resident 
owners of automobiles, graduated ac- 
cording to horse power, does not vio- 
late the equality or uniformity 
clauses of the constitution because 
of the method of apportioning the 
tax, as the apportionment on the 
basis of horse power has a direct and 
natural relation to the privilege of 
using the highway, and since the li- 
cense relates to all persons in a 
class, and operates uniformly on all 


Highway 


therein, there is no unlawful dis- 
crimination. Lillard v. Melton, 103 
S.. C..10, 87 SH 421. 

70. In re Schuler, 167. Cal. 282, 
139 P 685, AnnCasl1915C 706. 

{a] TIllustration.—A statute re- 


quiring the state treasurer annually 
to collect fees for the registration 
of automobiles for five dollars to 
thirty dollars according to horse 
power does not violate the due proc- 
ess clause of the constitution, since 
there is an attempt to apportion the 
registration charge with some refer- 
ence to the destructive or wearing 
power of each vehicle, a vehicle of 
high power generally doing more 
damage than one of lower power. In 
re Schuler, 167 Cal, 282, 139 P 685, 
AnnCasl1915C 706. 

71. Fisher Bros. Co. v. Brown, 111 
Oh. St. 602, 146 NE 100. 

viet London y. Turner, 22 Cox C. C. 
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fal Thus, where the statute fixes 
license duties on motor cars accord- 
ing to horse power and provides that 
horse power shall be calculated in 
accordance with regulations made by 
the treasury for the purpose, the 
standard for license purposes is 
horse power calculated in accordance 
with treasury regulations, although 
this may not be the true horse power. 
London v. Turner, 22 Cox C. C. 593. 

73. Graves v. Janes, 2 Oh. A, 383, 


One of the pur- 
poses of the motor vehicle license laws is to impose 


MOTOR VEHICLES 


The state | ways.’® 


[42 C.J.] 733 


the extent of their use upon the streets or high- 
Thus a regulation is reasonable and valid 
as to classification which imposes an additional or 
higher license fee on commercial motor vehicles,’” 
or which imposes a higher rate on jitneys, taxicabs, 
and other like motor vehicles carrying for hire, than 
on those used by the owner or without charge,‘® or 
which imposes a larger license fee upon jitney 
busses than upon taxicabs and other rent cars.’? 
Under these regulations the actual or intended use 
of a motor vehicle, and not the mode of its con- 
struction or the means by which it is propelled is a 
controlling factor in determining the license or 


registration fee to be paid thereon;*° and therefore, 


maintaining’ the 


in proportion to 
TOhp Cir. (Ct. NaS 488504 Oh. Cir. 
Ct. 470 
74. State v. Kozer, 116 Or. 581, 
242 P 621.’ See generally supra § 15. 
75. Kan.—Desser vy. Wichita, 96 
Kan. 820, 153 P 1194, LRA1916D 246. 


Minn.—Park y. Duluth, 134 Minn, 
296, 159 NW 627. 
Or.—State v. Kozer, 116 Or. 581, 


242 P 621. 

S..D.—In re Hoffert, 34 S. D. 
148 NW 20, 52 LRANS 949. 

Tex.—Booth v, Dallas, (Civ. A.) 179 
SW 301. 

{a] Illustration.—A city’ under 
charter power to license and regulate 
enumerated occupations, and all other 
occupations which, in the opinion of 
the board of commissioners, should 
be the proper subject of police regu- 
lation, and to régulate the use of 
automobiles or any motor vehicles 
and the use of its streets, may fix an 
annual license’ tax of seventy-five 
dollars for the privilege of operating 
a motor bus over its streets. Booth 
v. Dallas, (Tex. Civ. A.) 179 SW 301. 

{b] Solicitation of passengers.— 
An ordinance requiring operators of 
motor vehicles carrying passengers 
for hire to pay additional license fees 
of three hundred to four hundred dol- 
lars for the privilege of being per- 
mitted to solicit or receive passengers 
on the paved portions of ‘certain 
streets is a valid exercise of munici- 
pal control. Desser v. Wichita, 96 


271, 


Kan, 820, 153 P 1194, LRA1916D 
246. ¥ 
{c] “Business trucks and ordinary 


automobiles are unlike in their use. 
The use of the latter over greater 
area, and during a larger portion of 
the day, and the greater speed, might 
well appeal to the council as justify- 
ing a higher tax.’”’ Park v. Duluth, 
134 Minn. 296, 301, 159 NW 627. 

76. McReavy v. Holm, 166 Minn. 
22, 206 NW 942; Wickman vy. Holm, 
166 Minn, 26, 206 NW 705; Dohs v. 


Holm, 152 Minn. 529, 189 "NW 418; 
State v. Kozer, 116 Or. 581, 242 P 
621. 

[a] A motor bus which operates 


wholly within the limits of the same 
city, village, or borough, may be re- 
quired to pay a less tax than one 
which operates also without such 


limits. Wickmam vy. Holm, 166 Minn. 
26, 206 NW 705. 
77. Hill v. Moody, 207 Ala. 325, 93 


S 422; Fisher Bros. Co. v. Brown, 111 
Oh. St. 602, 146 NB 100; State v. 
Kozer, 116 Or, 581, 242. P 621. 

{a] MTlustrations.—(1) <A statu- 
tory regulation imposing a fifty per 
cent additional license fee on com- 
mercial motor vehicles, except car- 
riers, not operating within five miles 
of a city or town, is not invalid as 


although a particular motor vehicle is constructed 
or especially equipped for the transportation of 
goods, ete., if it is used or intended to be used for 
personal purposes only, the registration fee as for a 
private motor vehicle only can be required and not 
the special fee as for a commercial vehicle.*? 

[§ 199] d. Percentage. of Earnings or Receipts.*? 
Statutory regulations have been upheld which re- 


for an arbitrary classification, in 
that it exempts carriers from the ad- 
ditional fee, or in that it exempts 
vehicles in cities and towns and with- 
in five miles thereof, or in that it 
exempts buyers and includes sellers 
who operate commercial vehicles, or 
in that it exempts vehicles selling or 
delivering farm produce. State v. 
Kozer, 116-Or. 581, 242 P 621. - (2) 


_An ordinance fixing no license tax on 


automobiles used by the owner or his 
family, and not for commercial uses, 
does not render the classification un- 
reasonable and arbitrary in the im- 
position of the tax on vehicles used 


for commercial purposes. Hill v. 
Moody, 207 Ala. 325, 93 S 422. 
78. Jackson v. Neff,.64 Fla. 326, 


333, 60.S 350 [writ of error dism 238 
U. S. 610° mem, 35 SCt 792 mem, 59 
L. ed. 1488 mem]; State v. Zimmer- 
man, 181 Wis. 552, 196 NW 848. 
“The discrimination shown in the 
increased license tax imposed upon 
motor vehicles ‘when used for hire, 
charter or when charge iS made for 
use thereof in any manner or form 


whatsoever’ over the tax imposed 
upon those ‘used by the owner 
thereof, or without charge’ is based 


upon real and substantial differences 
in conditions and is amply justified.’ 
Jackson v. Neff, supra. 

79. Hazleton v. Atlanta, 144 Ga. 
775, 87 SE 1043; Auto Transit Co. v. 
Ft. Worth, (Tex. Civ, A.) '182, SW 
685; Booth v, Dallas, (Tex. Civ. A.) 
179 SW 3801; Allen v. Bellingham, 95 
Wash, 12, 163 P 18. 

80. Filson v. Johnson, 115 Kan. 
206, 222 P 742; Zabriskie v. Law, 
203 App. Div. 40, 196 NYS 423; In re 
Hoffert, 34 S. D. 271, 148 NW 20, 
52 LRANS 949. 

[a] An automobile reconstructed 
into a motor truck, and used for 
transporting commodities, goods, 
merchandise, produce, or freight, be- 
longs in the classification of motor 
trucks, and the owner is chargeable 
with the license fee required to be 
paid thereon. Filson vy. Johnson, 115 
Kan, 206, 222 P 742. 

81. Zabriskie v. Law, 203 App. 
Div. 40, 196 NYS 423. 

{a] Illustraticn. — Thus under 
Highway L. § 282, as amended by 
L. (1920) c 687 and L. (1921) ¢ 580, 
a Ford automobile with a wooden 
body of the type known as a “sta- 
tion wagon’ may be registered and a 
fee paid as a private vehicle where 
it is to be used entirely for personal 
purposes and not as a commercial 
vehicle. Zabriskie v. Law, 203 App. 
Div. 40, 196 NYS 4238. 

82. License fees according to re- 
ceipts or income generally . see 
Licenses §§ 39, 54, ; 
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quire an auto transportation company to pay a 
specified per cent of its gross earnings or receipts 
for passengers and freight carried, as a license fee 
or tax.88 Such a regulation is not invalid merely 
because the amount of the fee exceeds the cost of 
regulation,’+ or because the business of the ¢com- 
pany will not pay such license fee or tax and leave a 
margin of profit;’> nor is such a regulation invalid 
beeause it exempts mail carried from the license 
tax,°° or because it does not lay the percentage tax 
on the carrying of baggage, since the carrying of 
baggage is ordinarily incident to the earrying of 
passengers ;** or because it does not lay the tax on 
express carried, where express companies are al- 
ready subject to a business tax.8§ 
fee or tax is a fee or tax on the privilege of using 
the highways for business purposes,®? and is not a 
‘*toll,’’ forbidden on federal aid roads by the act 
of congress;°° nor does it violate a state ‘statute 
which requires uniformity of taxes.°4 

[§ 200] 3. Payment or Collection; 
The payment of the required license fee or tax when 
due is essential to the right of the owner of a motor 
vehicle to register his ear and obtain a license and 
license plates to operate it upon the public high- 
ways,®? the officer to whom such license fees or 
taxes must be paid®* and the time and manner of 
such payment being governed by the terms of the 
statute or ordinance requiring the fee or tax.% 
Where the statute requires the agents of the state 
to deliver to the owners of motor vehicles license 
tags and certificates of ownership at the time the 
fees or taxes are paid, such owners are not required 
to pay these fees or taxes until it is possible for 
them to seeure the license and indicia of ownership, 
which under the terms of the statute confer upon 
them the full and complete right to use their vehicles 
on the streets and highways of the state.% 

In case of sale or exchange. Although he in fact 
uses but one ear at a time, an owner may be re- 


MOTOR VEHICLES 


Such a license | 


Refund.°?' 
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quired to pay an additional registrgtion fee each 
time he disposes of one car and obtains another,?’ 
or exchanges or trades one car for another,®* or 
purchases another car in place of one destroyed or 
stolen,®® and such a requirement is not invalid as 
discrimination and deprivation of the equal protee- 
tion of the laws.1 The purchaser must pay a new 
license tax for operating the car for the current 
year,? and cannot avail himself of the payment of 
the license tax for that year by his seller.* 

Whole or partial payment. Under some statutes* 
which have been held valid,® the owner is required 
to pay the entire fee or tax for the calendar year 
if he becomes owner before a specified date,° but 
only for a proportionate part thereof if he becomes 
owner after such date.? But it has been held that 
an ordinance is not invalid which requires a motor 
bus operator commencing business in the latter part 
of a year to pay the full yearly license fee.*® 

Refunding or recovering fees paid.? Where the 
money collected for such license fees and registra- 
tion has been paid into the state treasury, it ordi- 
narily cannot be refunded without a legislative ap- 
propriation,?° and hence, in the absence of a statu- 
tory provision therefor, no credit can be allowed or 
refund made to a dealer who, desiring to operate for 
hire during the period for ‘which he has obtained a 
dealer’s license, is required to change from the 
dealers’ class to an individual registration.1! But 
under a statute providing for the refund of moneys 
paid into the state treasury through mistake, the 
owner or operator of a motor vehicle may sue to 
recover excess registration fees which have been 
paid under protest and which are illegally retained 
by the state? A claim for such excess fees is a 
private claim within the meaning of a statute giving 


-a court of claims jurisdiction over such claims,'% 


and such court may make an award, if the facts are 
such that a recovery could be had in any other 
court;1* and it is not required that the claim be 
avoided, yet that is not a sufficient 


reason for holding the law invalid.” 
Bleon v. Emery, supra. 


83. Bacon Sery. Corp. v. Huss, 199 91. Smallwood v. Jeter, supra. 
Cal. 21, 248 P 235; Smallwood v. 92. Generally see Licenses §§ 119- 
Jeter, 42 Ida. 169, 244 P 149. 128. : 

84. Smallwood vy. Jeter, supra. See 93. Cowan vy. State,.171-Ark. 1018, 


generally supra § 195. 

85. Smallwood v. Jeter, supra. 

fa] Reasons for rule.—‘‘A charge 
of five per cent of the gross earnings 
does not appear so exorbitant or un- 
reasonable as to make it unconstitu- 
tional. There is nothing to prevent 
such carriers increasing their charges 
to an amount sufficient in addition to 
their present contemplated gross 
earnings to cover the amount of this 
tax. The fact that an auto business 
will not pay for operation and pro- 
tection of the passengers is no argu- 
ment for its conduct without such 
protection; or, that a business will not 
pay a license tax which the legisla- 
ture has the power to exact, and 
leave a margin of profit, is no just 
eause: for foregoing the tax. The 
levy of a license tax on the basis of 
a percentage of the gross earnings 
may be a fair method of arriving at 
the proportion of the maintenance of 
the public highways used which 
should be borne by the _ licensee.” 
Smallwood v. Jeter, 42 Ida. 169, 189, 
244 P 149, 

86. Smallwood v. Jeter, supra. 

Mail carriers exempted in general 
see supra’ § 140. 

87. Smallwood vy. 42 Ida. 
169, 244 P.149. 

88. Smallwood v. Jeter, supra. ~ 
89. Bacon Serv. Corp. v. Huss, 199 
Cal. 21, 248. P 235; Smallwood: v. 
Jeter, 42 Ida. 159, 244 P 149, 

90. Smallwood v. Jeter, supra, 


Jeter, 


287 SW 201. 

[a] “Original license plates (1) 
eannot be obtained by any one law- 
fully without the payment of the li- 
cense fee.” Cowan v. State, 171 Ark. 
1018, 1020, 287 SW 201. (2) License 
plates generally see supra §§ 157-159. 

94. See statutory provisions; mu- 


nicipal ordinances; and case infra 
this note. 
{a] County tax collector.—A pro- 


vision of a statute that the license 
fee shall be paid “to the tax collec- 
tor’ of the county does not conflict 
with a constitutional provision that 
“the county judge shall issue afl 
licenses required by law to be issued 
in the county.’ Jackson v. Neff, 64 
Fla. 326, 327, 60 S 350 [writ of error 
dism 238 U. S. 610 mem, 35 SCt 792 
mem, 59 L. ed, 1488 mem]. 

95. See statutory provisions; and 
municipal ordinances. 

96. Boyd vy. Coleman, (Miss.) 111 
S 600. 

97. Bleon v. Emery, 60 Utah 582, 
590, 209 P 627. 

98. Bleon v. Emery, supra. 

99. Bleon v. Emery, supra. 

1. Bleon v. Emery, supra. 

“While it is true that in so far as 
the law exacts the payment of a 
full registration fee from all those 
who may exchange cars, or who may 
be required to replace one that has 
been destroyed or stolen, may be 
harsh and may impose a burden that 
by a proper transfer fee might be 


2. Foshee v, State, 15 Ala. A. 113, 
72 S 685. ; 

License required of purchaser gen- 
erally see supra § 99. 

8. Foshee vy. State, 15 Ala. A. 113, 
72 S 685. 

4 See statutory provisions. 

5. Dohs v. Holm, 152 Minn. 529, 
189 NW 418. 

_[a] MWlustration.—A statute pro- 
viding that, if a motor vehicle first 
becomes subject to tax between July 
1 and October 1, the tax for the re- 
mainder of the year shall be one half 
of the tax for the whole year, and, if 
first subject to the tax after Septem- 
ber 30, it shall be one fourth of the 
tax for the whole year, is not viola- 
tive of a constitutional provision re- 
quiring taxes to be.,uniform. Dohs y. 
Holm, 152 Minn. 529, 189 NW 418. 

6. Dohs v, Holm, supra. 

7. Dohs v. Holm, supra. 

8. Northern Kentucky Transp. Co. 
v. Bellevue, 215 Ky. 514, 285 SW 241. 

9. Refunding or recovering license 
fees paid generally see Licenses §§ 
130-134. 

10. In re Automobile Registration, 
20 Pa. Dist. 518, 38 Pa. Co. 543. See 
generally States [36 Cyc 890]. 


11. In re Automobile Registration, 
supra. 
12. Fifth Ave. Coach Co. y. State, 


73 Mise. 498, 131 NYS 62. 
13. Fifth Ave. Coach Co. v. State, 


upra. 
14. Fifth Ave. Coach Co. v. State, 
supra. 


Ss 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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submitted to any other tribunal or officer for audit | 


or determination.?® 


Penalty for delinquency. An automobile license 


tax, at least when required from 


private and pleasure car, is not an occupational 
tax,'® nor the running of an automobile the conduct 
of a business; and hence a delinquent automobile 
owner cannot be compelled to pay a penalty im- 
posed under a statute relating to occupation taxes, 
as a condition to the issuance of a registration 


eertificate.17 


[§ 201] 4. Disposition of Moneys Collected'®— 
Subject to constitutional restric- 
tions?® the disposition to be made of the moneys 
collected as license fees or taxes on motor vehicles 
is within the discretion of the legislature.?° 


a. In General. 


15. Fifth Ave, Coach Co. v. State, 
supra. 

16. See supra § 193. 

17. Atterbury v. Waldeck, 207 Ky. 


818, 270 SW 45. 
18. Disposition of: 
tvigonse fees generally see Licenses § 


Taxes collected generally see Taxa- 

tion [387 Cyc 1588]. 

19. See constitutional provisions; 
oases infra this note; and infra notes 

—31. 

[a] Want of jurisdiction.—A stat- 
ute which requires all. persons to pay 
a tax for the privilege of keeping 
within a particular county and using 
on any of its roads motor vehicles, 
and, after laying the tax, provides 
that it shall be apportioned and used 
exclusively for roads in improvement 
districts, and that money collected 
shall be apportioned by the chairman 


of the board of commissioners of the‘ 


various road improvement districts 


quarterly, and that all taxes col- 
lected shall be paid over to the 
county treasurer as the commis- 


. Sioners designate, is invalid as vio- 
lating a constitutional provision 
which gives the county court the 
exclusive jurisdiction over the funds 
collected. State v. Berry, 158 Ark. 
84, 249 SW 572. 

[b] Placing duties on constitu- 
tional officers.—The fact that the 
statute places certain duties on the 
auditor general and state treasurer 
as to the fund collected does not 
render it unconstitutional where the 
duties of such officers, although they 
are constitutional officers, are fixed 
by the legislature, and not by, the 
constitution, and the fact that their 
duties were defined prior to the pres- 
ent constitution does not preclude 
the legislature from altering them. 
Com, v. Powell, 249 Pa, 144, 94 A 746. 

20... Smith ‘v...Com.; 175 Ky. 286, 
194 SW 367;'Jasnowski v. Detroit Bd. 
of Assessors, 191 Mich. 287, 157 NW 
891; Atkins v. State Highway Dept., 
(Tex. Civ. A.) 201 SW 226. 

21. Atkins v. State Highway Dept., 
supra. And see infra text and notes 
26-28. 

22. State v. Pepper, 70 Mont. 596, 
226 P. 1108; Atkins v. State Highway 


Dept:, (Tex. Civ. A.) 201,SW 226: 
23. See supra § 195. 
24. Ryan v. Riley, 65 Cal. A. 181, 
ete” 1027: See generally supra 
25. Ryan v. Riley, supra. 
[a] Construction of provision.— 


Where the statute after expressly ap- 
propriating certain funds to be ap- 
plied toward paying the expenses of 
maintaining the motor vehicle de- 
partment and in carrying out the 
provisions of the Motor Vehicle Act, 
the balance after deducting such ex- 
penses to constitute what is known 
as net receipts, and appropriates one 
half of such net receipts to the 
different counties less whatever sum 
has been paid out as salaries or com- 
pensation to traffic officers and in- 
* gspectors, such provisions amount to 
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the owner of a 


other funds.?? 
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legislature may authorize the money so collected to 
be expended on the construction of roads,?* and 
leave the expense of policing, regulating, and admin- 
istering the Motor Vehicle Law in regard to the 
use and operation of such vehicles to be paid out of 
Such expense, however, 1s generally 
one of the purposes of imposing such fees or taxes,?* 
and statutes have been upheld which, after provid- 
ing for such expenses,”* such as for the compensa- 
tion of traffic officers and inspectors,?> apportion 


the fund or a part thereof to the road fund of the 


The” 


an appropriation of the entire one 
half of the net receipts for the pay- 
ment of traffic officers and inspectors, 
if in the exercise of his discretion 
the chief of the motor vehicle de- 
partment sees fit to expend such 
sum or sums. Ryan v. Riley, 65 Cal. 
YN fo bo LO eA Sel Sheed IA 

{b] Enactment after budget bill 
has been disposed of is not ' void. 
yan v. Riley, 65 Cal. A. 181, 223 P 
1 4 

{c] Not interference with county 
funds.—Ryan v. Riley, 65 Cal. A. 181, 
225 2 ehO2t) LOsos 

26. Bozeman v. State, 7 Ala. A. 
151, 61 S 604; Bacon Serv. Corp. v. 
Huss, , 199 Cal. 21,248 PP. 235; In re 
Sehuler, ° 167" Cal 282." 1397 P) “685. 
AnnCas1915C 706; McLeland v. Mar- 
shall County.. 199 Iowa 1232, 201 
NW 400, 208 NW 1; Wilson v. State, 
143 Tenn. 55, 224 SW 168. 

[a] A private act imposing a 
privilege tax on motor vehicles in 
certain counties to raise road funds 
for use in such counties is not in- 
valid as double taxation, in view of 
a public statute also imposing a privi- 
lege tax on such vehicles. Wilson v. 
State, 143 Tenn. 55, 224 SW 168. 

27. Cal.—Bacon ‘Serv. Corp. v. 
Huss, 199 Cal.' 21, 248 P 235: 

Fla.—State v. ‘Allen, 83 Fla. 214, 
91 S 104, 26 ALR 735. 

Ida.—State v. Cleland, 42 Ida. 803, 
248 P 831. 

Tll—Peo. v. Sargent, 254 Ill. 514, 
98 NE 959. 

Mich.—Jasnowski v. Detroit Bd. of 
Assessors, 191 Mich. 287, 157 NW 891. 

Miss.—State v. Lawrence, 108 Miss. 
291, 66 S 745, LRA1917E 322. 

Mo.—State v. Becker, 288 Mo. 607, 
233 SW 54; Gasconade County v. Gor- 
don, 241 Mo. 569, 145 SW 1160. 

N. J.—Cleary v. Johnston, 79 N. 
J, L. 49, 74 A 538. 


state,2” even in 


N. M.—State y. Ingalls, 18 N. M. 
DU AB eet Ti 
Oh.—Fisher Bros. Co. v. Brown, 


111 Oh. St. 602, 146 NE 100. 
Pa.—Com. v. Powell, 249 Pa. 144, 
94 A 746. 
fa] Partial invalidity.—E ven 


though the part of the provision 
which assigns a portion of the funds 
to the county is invalid, it does not 
affect the validity of the provision 
requiring the moneys to be paid into 
the state treasury. Bacon Serv. Corp. 
v, Huss, 199 Cal. 21, 248 P 235; In re 
Schuler, 167 Cal. °282, (139. P ‘685, 
AnnCas1915C 706. 

{b] Title and subject.—A provi- 
sion for the disposition to the state 
road fund of funds resulting from 
the collection of an automobile license 
tax is not incongruous with the sub- 
ject expressed in the title, reading 
‘an Act to Provide for State License 
on Automobiles.” State v. Ingalls, 
18 °N, Mi'211, 213)7135° P-1177: 

[c] Local or special law.—(1) 
Such a statute is not a local or spe- 
cial highway law. Peo. v. Sargent, 
254 Tl. $14,98 NE 959. (2) A provision 
apportioning the funds collected be- 
tween the state and the county or 


county or municipality in which it is collected ;?° 
or apportion the whole or a part of such funds to 
the state road or highway fund to be used in main- 
taining the public streets and highways of the 


counties other than that in which 


municipality in which they are col- 
lected is not local or special in its 
nature, because the greater, portion 
of the funds is to be expended out- 
side of the cities. In re Schuler,” 167 
Cal. 282, 139 P 685, AnnCas1915C 706. 

{d] Equal protection of law.—A 
provision directing that the moneys 
collected shall be distributed among 
the several counties of the state in 
proportion to the public road mileage 
thereof outside of the cities and in- 
corporated towns, and that the fund 
cannot be used on the public roads or 
streets of cities or incorporated 
towns, does not render the statute 
unconstitutional as being a violation 
of the equal protection and due proc- 
ess of law clauses of the constitu- 
tion, aS against residents of towns 
ane cities. Lee v. State, (Ga.) 135 SE 


{e] Particular statutes considered. 
—(1) A statute, providing that 
moneys derived from registrations 
and license fees shall be available 
to assist in constructing, maintaining, 
improving, and repairing state high- 
ways, is not violative of a constitu- 
tional provision that the general ap- 
propriation bill shall embrace noth- 
ing but appropriations for the ordi- 
nary expense of the executive, legis- 
lative, and judicial departments, in- 
terest on the public debt, and for 
public schools, and’ that all other 
appropriations shall be made by sepa- 
rate bills, each embracing but one 
subject, as such constitutional pro- 
vision is intended only to apply to 
biennial appropriations from general 
revenues, and not to apply to a fund 
created for a special purpose to which 
it is dedicated. Com. v. Powell, 249 
Pa. 144, 94 A 746. (2) A -statutory 
provision that the moneys so collected 
shall be apportioned part to the state 
and part to the county or munici- 
pality from which they are collected, 
to be devoted to state and county 
highways, does not violate a constitu- 
tional provision prohibiting the legis- 
lature from imposing taxes on coun- 
ties or residents thereof for county 
purposes. Bacon Serv. Corp. v. Huss, 
199 Cal. 21, 248 P 235. (3) A statute 
providing that one half of such funds, 
shall be paid into the state treasury 
for the state maintenance and repair 
fund and the other half be held as a 
special fund by the state treasurer 
and be paid out to the municipal 
corporations or counties constituting 
the registration districts, to be used 
for the maintenance and repair of 
highways and streets, is not uncon- 
stitutional as violating the constitu- 
tional rights of municipalities and 
counties to exercise their own desires 
as to what taxes shall be raised and 
in what manner they shall be ex- 
pended (Fisher Bros. Co. v. Brown, 
111 Oh, St. 602, 146 NE 100); (4) 
neither is such a statute unconstitu- 
tional as requiring the tax to be paid 
not into the state treasury but to the 
treasurer of the state as custodian 
(Fisher Bros. Co. v. Brown, supra); 
(5) nor is it unconstitutional as a 


736 [42 C.J] 


the funds are collected;?8 or which apportion the 
funds or a portion thereof among the different 
counties of the state;?® or which provide that the 
interest on the bonded indebtedness incurred for a 
state-wide system of hard roads shall be paid out 
of such moneys;*° or which apportion a certain 
percentage of the moneys collected to the state 
treasurer as a special fund for the maintenance of 
the state road department.*!. A provision that such 


levy of the tax for the benefit of 
home-rule municipalities and coun- 
ties (Fisher Bros. Co. v. 
supra); (6) nor is it unconstitutional 
as to the portion of the tax paid into 
the state treasury because requiring 
it to be expended for particular pur- 
poses, since it is an excise tax and 
not a property tax, and hence not 
within the constitutional provision 
providing that laws shall be passed 
taxing property by a uniform rule 
(Fisher Bros. Co. v. Brown, supra); 
(7) nor is it unconstitutional because 
noné of the money paid to counties 
or municipalities enters the state 
treasury, and because the state has 
reserved no right of Supervision as 
to the expenditure of such money 
(Fisher Bros. Co. v. Brown, supra); 
(8) nor is such a statute in violation 
of a constitutional provision vest- 
jing the legislative power of the state 
in the general assembly (Fisher Bros, 
Co. v. Brown, supra); (9) nor in vio- 
lation of state constitutional pro- 
visions providing that no money shall 
be drawn from the treasury except 
in pursuance of a specific appropria- 
tion made by law, and that no ap- 
propriation shall be made for a longer 
period than two years (Fisher Bros. 
Co. v. Brown, supra). 

{f] In Louisiana, where Spec. 
Sess. (1918) Act No. 18 § 2, which 
requires all motor vehicle licenses 
collected from certain parishes under 
Act (1914) No. 260 to be paid by the 
state treasurer into a special road 
fund, is modified by a constitutional 
provision under Const. (1921) art 6 
§ 22 which requires only so much of 
the licenses so collected to be paid 
to the state treasurer as is equal 
to the licenses provided by the act 
of 1914,,and a state-wide system of 
highways authorized by the consti- 
tution of 1921, which especially ex- 
cepts licenses collected under the act 
of 1918, the licenses so collected are 
not all required to be turned into 
the special road fund, but only such 
an amount thereof as is equal to the 
amount provided for by the act of 


1914, State vy. Morgan, 154 La. 699, 
98 S 92. 
Using fund for repair of highways 


as affecting validity of amount of fee 
or tax see supra § 195. 

28. Jasnowski v. Detroit Bd. of 
Assessors, 191 Mich. 287, 157 NW 
891; State v. Pepper, 70 Mont. 596, 
226 P 1108. 

[a] TIllustration.—Under a  con- 
stitutional provision authorizing the 
state to engage in works of internal 
improvement such as road building, 
a statute is not invalid for providing 
a_ tax on motor vehicles used only in 
cities and permitting its disburse- 
ment to counties other than those in 
which it is collected, it being within 
the power of the legislature to say 
what roads shall be improved, where 
on collection the tax becomes a state 
fund. Jasnowski v. Detroit Bd. of 
Assessors, 191 Mich. 287, 157 NW 892. 


| 29. Ryan v. Riley, 65 Cal. A. 181, 
223 P 1027; Lee v. State, (Ga.) 135 
SE. 912; McLeland  v. Marshall 


County, 199 Iowa 1232, 201 NW 400, 
203 NW 1; State v. Gardner, (Kan.) 
252 P 463. * 

[a] Tllustrations.—(1) A _ statute, 
which after appropriating certain 
funds to be applied toward paying 
the expenses of maintaining the 


Brown, 


MOTOR VEHICLES 


retrospective.?* 


motor vehicle department and in 
carrying out the provisions of the 
Motor Vehicle Act, appropriates a 
certain per cent of the balance to the 
different counties less whatever sum 
has been paid out as salaries or com- 
pensation to traffic officers and in- 
spectors, does not contravene a con- 
stitutional provision that no bill 
making an appropriation of money 
shall contain more than one item of 
appropriation, and that for a single 
and certain purpose to be therein ex- 
pressed, since all the moneys appro- 
priated or referred to in the statute 
have to do with but one genéral pur- 
pose, that is the highways of the 
state and the regulation of traffic 
thereon, and an appropriation of 
moneys by the statute is simply a 
designation of funds to be used in 
maintaining the different branches of 
the motor vehicle department, in fur- 
thering the purposes intended to be 
secured and obtained in the adoption 
of the motor vehicle law. Ryan v. 
Riley, 65 Cal. A. 181, 223 P1027. (2) 
A statute providing that automobile 
registration fees shall be distributed 
forty per cent equally amongst the 
counties of the state and sixty per 
cent amongst the several counties in 
proportion to assessed valuation, does 
not violate the constitutional limita- 
tion on the state aid road fund, nor 
is it unconstitutional as permitting 
money raised in one county to be 
spent in another. State v. Gardner, 
(Kan.) 252 P 4638, 464 (where the 
court said: “It is contended that the 
law is unconstitutional because it 
permits money raised in one county 
to be expended in another county. 
This contention is based on the man- 
ner in which the money is distributed 
to the several counties of the state. 
Does the statute violate the Constitu- 
tion by distributing the state highway 
fund to the various counties in the 
state in.a proportion of 40 per cent. 
and 60 per cent.? The money that 
comes to the state from each of the 
counties could be ascertained, and the 
statute might direct that the money 
collected should be distributed to 
the counties from which it came; but 
that would not necessarily be a just 
distribution because money sent from 
one county would arise from motor 
vehicle registration fees on cars used 
all over the state and from motor 
vehicle fuel tax collected where the 
fuel was sold but the fuel would be 
used in other parts of the state. It 
would be difficult to prescribe a sys- 
tem of distribution that would be 
absolutely fair. As a practical mat- 
ter, the method of distribution adopt- 
ed is probably as nearly correct as 
any that could be devised. The stat- 


ute does not violate the Constitu- 
tion’’). N 
[b] Due process of law.—A stat- 


ute, providing for the distribution of 
the proceeds of motor vehicle license 
fees to counties, without returning to 
each county the exact amount col- 
lected therein but distributing por- 
tions thereof to other counties which 
have more area and a less number of 
automobiles, is not the taking of 
property without due process of law. 
McLeland v. Marshall County, 199 
Iowa 1232, 201 NW 400, 203 NW 1. 
[ce] Conflicting statutes.—A stat- 
ute providing for the distribution of 
funds arising under the motor vehicle 


fund is created in the statute. 
the state’s share of such funds does not apply to 
moneys collected prior to the time the statute be- 
came effective, unless the statute is expressly made 


Payment to state treasurer. 


moneys shall be expended in the various counties in 
the same proportion as the state highway road fund 
as hereafter provided is ineffectual where no such’ 


32 A statute reducing 


The order or war- 


act Among the several counties of 
the state is in direct conflict with, 
and repealed by, a later statute which 
provides for the annual distribution 
of the state aid road fund between 
congressional districts, which shall 
constitute the road districts. Butts 
County v. Strahan, 151 Ga. 417, 107 
SE 163. 

30. Mitchell 288 Ill. 
327, 123 Ni. 566; 

[a] Validity of provision.—(1) A 
statute providing for a _ state-wide 
system of hard roads, in providing 
that the interest on the bonded in- 
debtedness shall be paid out of the 
road fund created by a provision of 
the motor vehicle act, is not invalid 
as imposing upon the owners of motor 
vehicles burdens not imposed on the 
owners of other kinds of property or 
as granting immunity to other prop- 
erty owners, Since the act does not in 
any way affect the amount, and the 
time or manner of payment ‘of the 


vy. Lowden, 


fee for the registration of motor 
vehicles. Mitchell v. Lowden, 288 Ill. 
327, 123° °NE 566. '°C2) “Nor 4s sueh 


statute invalid as imposing upon the 
owners of motor vehicles the entire 
cost of constructing such roads in 
violation of a constitutional provision 
requiring the legislature to provide 
needful revenue by levying a tax on 
valuation. Mitchell v. Lowden, supra, 

(3) Nor is such statute invalid as 
imposing upon the owners of moter 
vehicles the entire cost of construct- 
ing such roads in violation of a con- 
stitutional provision requiring the 
legislature to provide needful revenue 
by levying a tax on _ valuation. 
Mitchell v. Lowden, supra. 

31. State v. Allen, 83 Fla. 214, 91S 
104, 26 :ALR 735; State v. Johnson, 
71 Fla. 363. 72 S 477; State v. Becker, 
288 Mo. 607, 2383 SW 54; Atkins v. 
State WMighway Dept., (Tex. Civ. A.) 
201 SW 226. 

[a] Illustrations—(1) A _ statute 
requiring fifteen per cent of the 
amount of all county licenses col- 
lected from motor vehicles to be paid 
to the state treasurer as a special 
fund for the maintenance of the state 
road department is valid and is not 
repealed by, but should be construed 
as an exception and qualification of, 
a Subsequent statute requiring that 
all moneys derived from the payment 
of such licenses should be paid into 
the general road and bridge funds of 
the several counties. State v. John- 
son, 71 Fla. 363, 72 S 477. (2) Such 
a provision does not conflict with the 
constitution as to legislative power 
over taxes or violate a constitutional 
provision for county commissioners 
and commissioner districts. State v. 
Johnson, supra. 

_[b] Title and subject.—A_ provi- 
sion of the caption that the fees and 
charges all constitute a part of the 
fund for the support of the state 
highway commission is sufficient, un- 
der a constitutional provision, that 
no bill shall contain more than one 
subject, which shall be expressed in 
the title, to Warrant an appropriation 
of the fees and charges for the use 
of the state highway department. 
Atkins v. State Highway Dept., (Tex. 
Civ. A.) 201 SW 226. 


van State v. Gardner, (Kan.) 252 P 
33. State v. Cleland, 42 Ida. 803, 


248 P 831. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§ 201 


§§ 201-205] 


rant of the county auditor is not a prerequisite to 
a payment by the county treasurer of the state’s 
share of the funds in his hands to the state treasurer 
as directed by the statute, unless the statute so 
requires.°# 

[§ 202] b. Disbursement of Funds.*5 Where 
motor vehicle license fees or taxes are paid into the 
state treasury for the maintenance of the state 

highway commission, they constitute ‘‘state rev- 
enue’’ within a constitutional provision authorizing 
such funds to be expended for certain public uses 
without further legislative action.*° But in the 
absence of a constitutional appropriation thereof, 
such fund cannot be used to pay the maintenance 
expense of the state highway commission without a 
legislative appropriation thereof.*7 So an appro- 
priation has been held necessary to authorize the 
secretary of state to apply fees received by him to 
the payment of the expenses of enforcing law.°* 

[§ 203] c. Collecting Officer’s Commission. Where 
the statute requires that all the motor vehicle license 
fees collected shall be paid over to a specified state 
official without providing a compensation for such 
collecting and remitting, it impliedly prohibits the 
collecting officer from retaining the commission he 
is allowed for collecting license fees,°*® although the 
statute provides specific fees as compensation for 
some of the services required, but not for the col- 
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lection of the license fees,*° and although the statute 
allows him to deduct the specific fees provided for 
by the statute! But a statute which gives the 
collector a certain commission to be retained out of 
such moneys collected and provides for a division 
of the license receipts between the city or county 
and state permits the collector to deduct such com- 
mission from the various funds, after division at 
the time he makes settlement.?” 

[§ 204] U. Gasoline License Fee or Tax‘?—1. In 
General. Under some statutes a tax of a certain 
amount per gallon is imposed upon gasoline or 
other liquid fuel sold for use for power purposes, in 
propelling motor vehicles operated upon the public 
highways of the state,** or upon gasoline sold for 
use in internal combustion engines,** such a statute 
being sometimes adopted in substitution for other 
methods of taxation of the privilege of operation of 
motor vehicles.*® 

[§ 205] 2. Nature and Purpose of Tax.‘7 A tax 
imposed on sales of gasoline or other liquid fuel for 
use in operating motor vehicles is a license or excise 
tax,*® and 1s not a property tax,*® since it is not 
the gasoline which is taxed, but the use made of it 
within the state.°° Such a tax is not a ‘‘toll’’ 
against the driver of a motor vehicle for the priv- 
ilege of operating on the highways,°! although it 


34. State v. Cleland, supra. 

[a] A general statute, requiring 
an order authorizing the county 
treasurer to pay tax moneys to the 
state treasurer, has no application to 
such funds. State v. Cleland, 42 Ida. 
803, 248 P 881. 

35. Appropriations of moneys col- 
lected generally see States [36 Cyc 
890 et seq]. 


36. State v. Hackmann,.(Mo.) 282 
SW 1007. 
[a] Reasons for rule.—‘“The money 


out of which the highway commission 
is to be maintained is as much public 
or state revenue as any money com- 
ing into the state treasury from any 
source. Whether it is called motor 
vehicle registration fees, license fees, 
or a tax... or by any other name, 
it is a tax levied by the state upon 
the right of motor vehicles to use 
the public streets and highways of 
the state. It is not only levied by the 
state, but is collected by it, and paid 
directly from the imotor’ vehicle 
owners into the state treasury (Laws 
1921, 1st Ex. Sess. p. 104, § 28). The 
state, therefore, is interested in what 
use is made of revenue from that 
source. So much is it interested that 
the people, in amending the Constitu- 
tion (section 44a of article 4, supra), 
declared that all such taxes received 
by the state, less the costs of main- 
taining the state highway commis- 
sion, should stand appropriated with- 
out legislative action for and to the 
payment of the principal and interest 
of certain state bonds and the ac- 
cumulation of a sinking fund there- 
for.” State v. Hackmann, (Mo.) 282 
Sw 1007, 1011. 


37. State v. Hackmann, supra. 

3S. Peo. v. Sargent, 254 Ill. 514, 98 
NE 959. 

[a] Partial invalidity.—The in- 


validity of a provision authorizing 
payment by the secretary of state of 
expenses without an appropriation 
will not invalidate the remainder of 


the act. Peo. v. Sargent, 254 Ill. 514, 
98 NE 959. 
39. Lewis v. James, 191 Ky. 769, 


231 SW 526. 

40. Lewis v. James, supra. 

41. Lewis v. James, supra. 

42. State v. Jefferson County, 17 
Ala. A. 460, 86 S 88 [certiorari den 
204 Ala. 393,.86 S89]. 


[42 C. J.—47] 


43. License of: 

Filling station see infra XVIII. 
Gasoline or oil dealers generally see 

Licenses § 78. 

Sales of oil products by manufacturer 

see Licenses § 77. 

44. See statutory provisions. 

[a] Vehicles included. — Where 
the tax is imposed on gasoline used 
in “all gasoline propelled vehicles 
equipped with pneumatic tires re- 
quired by law to be registered” it in- 
cludes “hiring cars’’ So equipped, and 
required to be registered, although 
they are given a separate classifica- 
tion under the registration statute. 
Baughman vy. Herwig, 145 Md. 580, 
125 A 825, 

45. See statutory provisions. 

46. See case infra this note. 

[a] In Maryland Acts (1922) ¢ 521, 
known as the “One Cent Gasoline 
Tax Bill,’ was enacted as a tem- 
porary expedient to raise funds to 
make good a deficit in the mainte- 
nance and reconstruction fund of the 
state roads commission, and such 
tax. was to be exacted no later than 
Jan. 1, 1924. Under c 522 of such 
statute the “Two Cent Gasoline Tax 
Bill’ was enacted as a permanent 
scheme for the taxation of the privi- 
lege of operating motor vehicles over 
the public roads, streets, and high- 
ways of the state, and was intended 
to be in substitution of existing 
methods of taxation. Baughman vy. 
Herwig, 145 Md. 580, 125 A 825. 

47. Nature and purpose of motor 
vehicle license fees gemerally see 
supra § 193. 

48. U. S.—Bowman v. Continental 


j Oil Co., 256 U. S. 642, 41 SCt 606, 65 


L. ed. 1139; Anthony v. Kozer, 11 F. 
(2d) 641. 

Ark.—Standard Oil Co. v. Brodie, 
153 Ark, 114, 239 SW 753. 

Coio.— Miller v. Peo., 76 Colo. 157, 
230 P 6038, 39 ALR 269; Altitude Oil 
Co. v. Peo., 70 Colo. 452, 202 P 180. 

Fla.—Amos v. Gunn, 84 Fla. 285, 
94 S 615. 

La.~State v. Liberty Oil Co., 154 
La. 267, 97 S 488. 

Me.—In re Opinion of Justices, 123 
Me. 578, 121 A 902. 

49. Bowman vy. Continental Oil Co., 
256 U. S. 642, 41 SCt'606, 65 L. ed. 
1139; Altitude Oil Co. v. Peo., 70 Colo. 
452, 202 P 180; Gafill v. Bracken, 195 


Ind. 551, 559, 145 NE 312, 146 NE 109. 
And see cases supra note 48. 

50. Gafill v. Bracken, supra. 

“The owner may continue to own 
his gasoline indefinitely without be- 
coming liable for the tax, or he. may 
remove it from the state and sell or 


use it anywhere else in the world, 

without such liability.” Gafill v. 

Bracken, supra. 

ts Anthony v. Kozer, 11 F. (2d) 
fa] Reasons for rule.—‘‘That the 


license or excise tax is to be covered 
into the state treasury, to be used 
for the construction, maintenance and 
upkeep of the rural post highways, 
or to meet the payment of interest 
on highway bonds, or to be used for 
reducing or discharging the funded 
indebtedness respecting highways, 
lends no support to the argument 
that it is a toll upon the use of the 
highways by automobile traffic. The 
state could as well have directed that 
the money arising from such tax 
should be turned into the treasury 
generally, and used for general pur- 
poses. If such had been the case, 
there could not be the remotest in- 
ference that the tax was a toll im- 
posed upon the privilege of using the 
highway for automobile traffic. Nor 
is it demonstrable that the tax that 
the dealer is required to pay is an 
added expense to the purchaser, for 
his motor fuel, in the exact amount of 
the tax. It may or may not be, with 
the probability in favor of the nega- 
tive. No one can say that the levy 
of the dealer’s excise tax lifts the 
market price of motor fuel by just 
that amount, or in any amount, if it 
comes to that. It may be that the 
market price of the fuel is controlled 
by the importers into the state. But 
that, again, is controlled by compe- 
tition among oil producers and) re- 
finers, and by supply and demand. 
Of course, local conditions enter more 
or less into the fixing of market 
value, one of which may be the im- 
position of a local excise tax, and it 
may be that importers, in responding 
to market prices, really absorb a pro- 
portion of the tax; that is to say, the 
market price to the dealers may be 
less by reason of the tax than it 
would otherwise be. So that it can- 
not be said with confidence that moter. 


738 [42.C.3.] 


has been said that it amounts to the same thing;°? 
and it has been held that, where the statute ex- 
pressly requires the seller to collect the tax from 
the purchaser of gasoline, the thing which is really 
taxed is the use of the motor vehicle upon the public 
highway, the extent of such use being measured by 
the quantity of gasoline or fuel consumed,°? not- 
withstanding another statute imposes a’ privilege 
tax according to the capacity of the vehicles.** 

Purpose. The main purpose of such a license tax 
is, where the proceeds are turned into the highway 
fund, to raise funds for highway improvement and 
maintenance.®*> But where the statute requires the 
dealer to collect and pay the tax, the further pur- 
pose of such a statute is twofold, namely, to impose 
a tax upon the purchaser of gasoline for the use of 
his car, and to regulate the business of the dealer 
by requiring him to collect the tax and pay it over 
to the proper officer.°® 

[§ 206] 3. Validity—a. In General. The enact- 
ment of statutes of the character under considera- 
tion is, in the absence of constitutional restriction, 
within the legislative power,>’ as for example as 
within its power to impose a tax for state purposes 
on the use of the public roads;°* and although the 
levy of such a charge upon gasoline is not an 
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exact measure of the use of the highways, it is so 
far approximate thereto as to be within the power 
of the legislature to adopt.®® If the statute applies 
alike to all domestic sales of gasoline within the 
state or taxing district, it is not invalid as a viola- 
tion of the equal protection clause of the state or 
federal constitution,®® or the due process of law 
clause thereof ;t and it is not rendered invalid as 
being arbitrary, unreasonable, and discriminating, 
by the mere fact that the fee or tax must be paid 
for gasoline with which to operate automobiles upon 
the highways of the state, while it need not be paid 
for gasoline for operating vehicles propelled by 
steam, electricity, or by any other power,® or, on 
sales made for other purposes ;°* nor by the fact that 
the tax need not be paid on gasoline purchased out- 
side of the state;** nor is it rendered invalid by the 
fact that part of the gasoline tax receipts paid into 
the state treasury by residents of one county may 
or will be used to build roads in other counties.® 
Thus a provision which requires the seller of gas-_ 
oline to collect the tax from the purchasers and to 
make a report and pay over the accruing taxes 
does not violate the due process of law clause,®* or 
a constitutional provision which forbids taking a 
man’s particular services without compensation ;% 


oil costs the users more by exactly 
the amount of the tax than it would 
cost them if the tax were not im- 
posed, nor that the user pays «more 
by the amount of the excise paid by 
the dealer for his motor fuel. The 
amount of the tax is therefore an 
unreliable standard as a toll against 
the driver of an automobile for the 
privilege of operating his car upon 
the highways. Further than this, 
the tax lacks the characteristics of a 
toll.’ Anthony v. Kozer, 11 F. (2d) 
641, 644 (Oregon). 

“Poll”? defined generally see [38 Cyc 
359] 

Ba In re Opinion of Justices, 81 
N. H. 552, 556, 120 A 629 (where the 
court said such a charge on “gasoline 
... sold for consumption in the oper- 
ation of vehicles upon the highways 
... amounts to the same thing, in 
substance, as a toll for the use of the 
highways’’). : : 

53. Standard Oil Co. v. Brodie, 153 
Ark. 114, 239 SW 753. 

54. Standard Oil Brodie, 


pra, 
55. Portland v. Kozer, 108 Or, 375, 
217 P 833. 

56. Standard Oil Co. v. Brodie, 153 
Ark. 114, 239 SW 753. 

57. Altitude Oil Co. v. Peo. 70 
Colo. 452, 220 P 180; Amos v. Gunn, 
84 Fla. 285, 94 S 615; Gafill v. Bracken, 
195 Ind, 551, 145 NE 312, 146 NE 109; 
Briggs v. Greenville County, 187 S.C. 
288, 185 SH 153. 

[a] "Title and subject.—(1) A stat- 
ute entitled “An act providing a tax 
on petroleum products used in pro- 
pelling motor vehicles” is not invalid 
in that it imposes a tax on the “sale” 
of petroleum products, while the title 
refers only to the ‘‘use”’ of petroleum 
products. Altitude Oil Co. v. Peo., 
70 Colo. 452, 455, 202 P 180. (2) A 
title that the license fee is to be im- 
posed ‘“‘on the use of gasoline” is not 
broader than the body of the statute 
which imposes a tax only on the use 
of gasoline for propelling automobiles 
operated upon public highways of the 
state. Gafill v. Bracken, 195 Ind. 551, 
559, 145 NE 312, 146 NE 109. (8) The 
words “and to provide funds” in the 
title of an act are broad enough to 
include a provision in the body of 
the act for the levy of gasoline taxes. 
Briggs v. Greenville County, 137 S.C. 
288, 135 SE 153. ' 

Power to impose motor vehicle 

-license fees generally see supra §§ 76- 


Co.t ve 
su 


78, 104-107, 

58. Cunningham v. Potts, 9 F. (2d) 
469; Standard Oil Co. v. Brodie, 153 
Ark, 114, 239 SW 753; Gafill v. Brack- 
en, ‘195 Ind. 551,-145 NE 312;. 146 
NE 109; In re Opinion of Justices, 81 
N. H. 552, 120 A 629, 

[a] “The State has ample power 
to select the use of gasoline for pro- 
pelling vehicles on the highways of 
this state as a subject of taxation 
from which to raise revenue for the 
construction, maintenance and repair 
of highways.” Gafill v. Bracken, 195 
Ind. 551, 560, 145 NE 312, 146 NE 109. 

59. In re Opinion of Justices, 81 
N. H. 552, 120 A 629. 

60. Bowman y. Continental Oil Co., 
256 U.S. 642; 41 SCt 606, 65 L. ed. 
1139; Cunningham v. Potts, 9 F. (2d) 
469 (Washington); Altitude Oil Co. v. 
Peo., 70 Colo. 452, 202 P 180; Gafill v. 
Bracken, 195 Ind. 551, 145 NE 312, 
146 NE 109. 

61. U. S.—Bowman vy. Continental 
Oil Co., 256 U. S. 642, 41 SCt 606, 65 
L. ed. 1139; Cunningham y. Potts, 9 
F, (2) 469 (Washington). 

Ark.—Standard Oil Co. v. Brodie, 
153 Ark. 114, 239 SW 753. 

Colo.—Altitude Oil Co. v. Peo., 70 
Colo. 452, 202 P 180. 

Ind.—Gafill v. Bracken, 195 Ind. 
551, 145 NE 3812, 146 NE 109. 

S. C.—Briggs v. Greenville County; 


1370S. C}) 288, W385 "SH 1s3. 

62. Standard Oil Co. v. Brodie, 153 
Ark. 114, 239 SW 17538; Gafill v. 
Bracken, 195 Ind. 551, 145 NE 312, 
146 NE 109. 

63. Amos v. Gunn, 84 Fla, 285, 94 
S 615, 

64. Standard Oil Co. v. Brodie, 


153 Ark, 114, 239 SW 753. 

65. Gafill v. Bracken, 195 Ind. 551, 
145 NE 312, 146 NE 109. 

66. Pierce Oil Corp. v. Hopkins, 
2640. S. 137, 44 SCt 251, 68 Li ‘ea: 
593 [aff 282 Fed. 253]; Standard Oil 
oR v. Brodie, 153 Ark. 114, 239 SW 
753, ; 

[a] Reasons for rule.—(1). ‘‘The 
claim that the act violates the due 
process clause rests upon the argu- 


‘ment that the tax levied is a privi- 


lege tax for the use of the high- 
ways by the purchasers; that the 
seller is required to pay the tax laid 
on the purchasers; that ... the seller 
is not afforded the means of reim- 
bursing himself; and that, moreover, 
the mere process of collecting the tax 
from the purchaser, and making 


monthly reports and payments, sub- 
jects the seller to an appreciable ex- - 
pense. A short answer to this argu- 
ment is that the seller is directed to 
collect the tax from the purchaser 
when he makes the sale; and that a 
State which has, under its constitu- 
tion, power to regulate the business 
of selling gasoline (and doubtless, 
also, the power to tax the privilege of 
carrying on that business) is not pre- 
vented by the due process clause 
from imposing the incidental bur- 
den.” Pierce Oil Corp. v. Hopkins, 
264 U. S. 1387, 139, 44 SCt 251, 68 In 
ed. 593 [aff 282 Fed 253]. (2) ‘“Coun- 
sel base their contention in this re- 
spect upon. decisions, particularly 
those of the Supreme Court of the 
United States, holding that the va- 
lidity of a regulation requiring the 
collection of a tax upon corporate 
stock at the source, that is, through 
the corporation issuing the stock, is 
dependent upon the fact that a lien 
is given to the corporation against 
the stock in the hands of the holder 
—in other words, that there must be 
some mode of reimbursement pro- 
vided before the duty can be imposed 
upon a person other than the tax- 
payer to collect | the «taxi. 1. That 
principle is not ignored in the pro- 
visions of the statute now under con- 
Sideration, for the dealer has ample 
opportunity to reimburse himself in 
advance by the collection of the tax 
before the commodity is delivered. 
He has the power to compel obedi- 
ence to the law by refusing to sell 
the gasoline unless the tax is paid, 
and the dealer may adopt reasonable 
means of ascertaining the real pur- 
pose of the purchaser of the article. 
Of course, there may be evasions, and 
it cannot always be definitely as- 
certained what the purpose of the 
purchaser of the gasoline is, so as to 
determine whether or not he is at- 
tempting to evade the law, but, as 
before stated, these inherent defects 
in all such statutes do not affect 
their validity. The presumption must 
be indulged that the vast majority of 
people who purchase gasoline for use 
in motor vehicles will obey the law 
rather than attempt to evade it, and 
the fact that the few may evade the 
law does not afford reasons for strik- 
ing it down.” Standard Oil Co. v. 
Brodie, 153 Ark. 114, 125, 239 SW 753. 

67. Gafill v. Bracken, 195 Ind. 551, 
145 NE 312, 146 NE 109. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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neither is such a provision void for uncertainty ;°° 
nor is it an unreasonable regulation, where it does 
not involve the payment of any fee, or the perform- 
ance of any unreasonable task.°® On the other 
hand it has been held that a statute which requires 
the tax to be paid by dealers out of their own funds 
is invalid under a constitutional provision which 
requires the levying of the tax, and contemplates 
that the burden of the tax shall be placed on the 
ultimate consumer, and which operates as a restric- 
tion on the power of the legislature to impose any 
other tax." 

Under property tax guaranties. Since such a 
‘gasoline tax is a license or excise tax and not a 
property tax,’ a statute providing therefor does not 
violate a constitutional provision requiring taxes 
upon tangible property to be levied in proportion to 
value;’* nor does it violate a constitutional pro- 
vision requiring taxation upon the same classes of 
property to be uniform.” 

Double taxation. The fact that the statute im- 
poses a tax of a given amount for each place of 
business, and a certain amount per gallon on gas- 
oline sold, is not objectionable as. double taxation, 
since both exactions amount to one license tax.74 

As ‘‘toll.’’ It has been held that since such a 
tax is not a ‘‘toll’’ against the driver of the motor 
vehicle,’®> a statute imposing it is not unconstitu- 
tional under an act of congress which requires 
roads constructed under its provisions to be free 
from tolls.*¢ 

[§ 207] b. As Interference with Interstate Com- 
merce. In accordance with the rules relating to the 
sale and traffic in commodities in interstate com- 
merce generally,’’ a statute imposing an excise tax 
on. such sales of gasoline is void as imposing a 
burden on interstate commerce, as applied to sales 
in the original barrels and packages in which the 


68. Fierce Oil Corp. v. Hopkins, 
264 U. S. 137, 44 SCt 251, 68 L. ed. 
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on all property, since in such a case 
the subject of taxation is the busi- 
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gasoline is shipped into the state;7® but is valid as 
not being an interference with interstate commerce, 
as applied to gasoline sold from such barrels and 
packages in such quantities as the purchaser re- 
quires,’® although no gasoline is produced in the 
state and all gasoline sold therein is brought from 
other states, where there is no discrimination against 
the products of other states.*° Although the statu- 
tory provisions imposing the tax on gasoline so sold 
or used are inseparable as to domestic and inter- 
state business, the divisible nature of the subject 
renders it feasible to control the operation of the 
tax so as to prevent it from being imposed on sales 
in interstate commerce while allowing its enforce- 
ment as to domestic transactions,*! and therefore an 
injunction against the assessment and collection of 
such a tax will be limited to the tax in so far as it 
is levied on interstate transactions,®? and the collec- 
tion of the tax to this extent will be restrained as 
to all dealers, notwithstanding the state officers 
assert that they did not intend to collect from 
dealers whose transactions were entirely interstate.** 
Where the tax is imposed upon gasoline sold or 
used, if a distributor of gasoline breaks the original 
packages in which the gasoline is shipped into the 
st’te and mingles it with other gasoline, the tax 
may be levied on the amount of the, gasoline which 
the distributor thereafter uses for his own vehicles.84 

[§ 208] 4. Levy and Payment. Where the statute 
provides that the tax shall be paid on all gasoline 
sold or used in propelling motor vehicles, it is levied 
upon and required to be paid by the dealer who sells 
or offers to sell such product,®> even though the 
statute does not expressly designate the persons or 
class of persons upon whom the tax is levied,®® and 
although the tax may ultimately be paid by the con- 
sumer, by the dealer adding it to the price of the 
gasoline sold.*’? Under such provision the dealer is 


supra. 
85. Anthony v. Kozer, 11 F. (2d) 


593; Standard Oil Co. v. Brodie, 153 
Ark. 114, 239 SW 753. 

[a] TIllustration.—A statute pro- 
viding that sellers of gasoline and 
other products used by the purchaser 
in the propelling of motor vehicles 
shall collect from such purchaser, in 
addition to the usual charge there- 
for, one cent for each gallon so sold, 
is not void for uncertainty, Standard 
Oil Co. v. Brodie, 153 Ark. 114, 239 
SW 753. } 

69. Standard Oil Co. v. Brodie. 
supra; Miller v. Peo., 76 Colo. 157, 230 
P 603, 39 ALR 269. 

70. State v. Liberty Oil Co., 154 
La. 267, 97 S 438 (construing Act 
[1921] No. 81, which was later re- 
pealed by Act [1922] No. 137 to con- 
form to the constitutional mandate). 

71. See supra § 205. 

72. Bowman v. Continental Oil Co., 
256 U. S. 642, 41 SCt 606, 65 L. ed. 
1139: Briggs v. Greenville County, 
S.(C. 388,135 (SH 153. ; 

73. U. S.—Bowman v. Continental 
Oil Co., 256.U. S. 642, 41 SCt 606, 65 
L. ed. 1139. ; 

Ark.—Standard Oil Co. v. Brodie, 
153 Ark. 114, 239 SW 753. 

Colo.—Altitude Oil Co. v. Peo., 70 
Colo. 452, 202 P 180, 

Ind.—Gafill v. Bracken, 195 Ind. 
551, 145 NE 312, 146, NE 109. 

Me.—-In re Opinion of Justices, 123 
Me. 578, 121 A 902. 

S..C.—Briggs v. Greenville County, 
137 S. C. 288, 135 SH 153. : 

fa) MTlustfation—An excise tax 
of a reasonable charge per gallon on 
geeoine and other internal combus- 
ion engine fuel sold within the state 
is not invalid as being in violation of 
the constitutional provision requiring 
equal apportionment and assessment 


ness of dealing in the commodity and 
not the value thereof. In re Opinion 
of Justices, 123 Me. 573, 121 A 902. 

74. Amos y. Gunn, 84 Fla. 285, 94 
S 6165. 

See supra § 205. 

76. Anthony v. Kozer, 11 F. (2d) 
641. But see Cunningham v. Potts, 
9 F. (2d) 469, 471 (where the court 
said: “If a tax of two cents a gal- 
lon, paid by the seller or distributor 
of gasoline used in vehicles operated 
or intended to be operated upon the 
public highways of the state, is in 
any sense a toll charged for the‘ use 
of such public highways, it is not 
forbidden . , . because there are pub- 
lic highways of the state for the 
privilege of using which, by motor 
vehicles, the state has the undoubted 
right to exact such tax. If an at- 
tempt were made to collect such a 
tax upon gas distributed and used in 
motor vehicles operated and intended 
to be operated exclusively upon fed- 
eral aid highways, a different ques- 
tion would be presented’’). 

77. See Commerce §§ 25-32. 

78. Askren y. Continental Oil Co., 
me U. S. 444, 40 SCt 355, 64 L. ed. 

79. Askren v. Continental Oil Co., 
eubies Amos v. Gunn, 84 Fla, 285, 94 

80. Askren vy. Continental Oil Co., 
252 U. S. 444, 40 SCt 355, 64 L. ed. 


654. 

Bowman v. Continental Oil 
Co., 256, U. S. 642, 41 SCt 606, 65 L. 
ed. 1139. 
Bowman v. Continental Oil Co., 


* Bowman v. Continental Oil Co., 
supra. ; 


84. Bowman v. Continental Oil Co., 


641; Miller v. Peo., 76 Colo. 157, 161, 
230 P 603, 39 ALR 269; Portland v. 
Kozer, 108 Or: 375, 217 P 833. 

“Such a business is of a character 
that the legislature may provide rea- 
sonable regulations for the sale, and, 
as here, impose an excise tax to be 
measured by the quantity of oil sold 
or used for the purpose named. 
Though the ultimate payment of the 
tax is to be made by the one who 
makes actual use of the product for 
the specified purpose, this does not, 
as we have seen, prevent the law 
making power from levying or impos- 
ing the tax upon the seller or dealer 
with the privilege given to the latter 
to protect himself by passing the tax 
on to the user.” Miller v. Peo., supra. 

86. Miller v. Peo., 76 Colo. 157, 
230 P 608, 39 ALR 269. 

[a] Reasons for rule.—‘“If, as con- 
tended by the defendants, the tax is 
levied not upon the dealer or seller 
but attaches only when the statutory 
use is made of the! product by the 
buyer and is imposed upon the latter 
only, it would be impracticable, if not 
impossible, in the very nature of 
things, for the state to collect- this 
tax. If for no other reason the courts 
should not so construe the act unless 
its language leaves no other alterna- 
tive. The tax is not only an excise 
tax. but it is an indirect tax, and 
taxes of this character, if not always, 
usually are levied upon and collected 
from a person other than the one 
who ultimately pays them, Here the 
tax, as the Attorney General claims, 
is imposed on one who sells or ‘offers 
to sell’ or uses.” Miller v. Peo., 76 
Colo. 157, 159, 230 P 603, 39 ALR 269. 

87. Miller v. Peo. supra; Portland 
v. Kozer, 108 Or. 375, 217 P 8383, 
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liable for the tax upon the amount of gasoline sold 
to users of motor vehicles operated upon the public 
highway,** and is prima facie liable for the amount 
of the tax upon the number of gallons received by 
him within the state, for sale, or which he offers for 
sale, for such purpose;*® and if some of the gasoline 
is sold or offered tor sale and used for some purpose 
other than for power purposes in propelling motor 
vehicles, it is incumbent upon the dealer, because he 
only has the power of ascertainment, if he wishes 
to escape lability, to show how much of the gasoline 
he sells is used for nontaxable purposes,°° and the 
burden is not on the state to prove such fact.®t But 
where the statute provides that the tax on such sales 
shall be collected and paid over by the dealer, such 
tax must be paid by the purchaser on the amount 
purchased,®” even though he at once drives to the 
state line and crosses into another state.®* 

Original distributor. Where the tax is imposed 
on the sales of gasoline and other internal combus- 
tion engine fuel, without confining it to gasoline 
used in motor vehicles, and provision is made for 
the use of the proceeds for the maintenance of high- 
ways, the legislature may provide for the assess- 
ment of such tax against the original distributor,®* 
provided the tax does not interfere with interstate 
transactions and infringe upon the commerce clause 
of the federal constitution.®® 

By municipality. Although a municipal corpora- 
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tion may be exempt from the auto license law, but 
no such exemption is made in its favor in the 
gasoline tax law, it is not exempted from paying 
an indirect privilege tax on gasoline incidentally 
added to the price of gasoline purchased by it for 
its motor vehicles.®¢ 

[§ 209] 5. Refund. A statutory provision for a: 
refund of taxes paid on gasoline not used in a 
motor vehicle operated on a public highway author- 
izes a refund for gasoline used in a traction engine 
used in the construction of a highway,’ since the 
term ‘‘highway’’ as used in such a provision means 
a roadway or driveway that can be used for public 
travel, and not a mere right of way upon which a 
road can be, or is being, constructed.°* But such a 
refund cannot be claimed by the owner of a tractor 
or truck used for hauling gravel for surfacing or 
repairing the highways,®® or for traveling to and 
from a filling station.t 

Validity of refund provision. A provision that 
the dealer shall be reimbursed for taxes paid for 
gasoline not used in operating motor vehicles, to be 
paid from a fund created by license fees collected 
on the use of gasoline, in itself makes a necessary 
appropriation for payment of such rebates, and 
therefore is not invalid as permitting a withdrawal 
of money from the treasury without an appropria- 
tion therefor.” 


V. LICENSE AND REGULATION OF DRIVERS OR CHAUFFEURS: 
[By Henry H. Sxyizs] 


[§ 210] A. Control and Regulation Generally*—1. 
In General. The occupation of a chauffeur or driver 
of motor vehicles is an occupation or privilege which 
the state legislature, under its police power, may 
control and regulate;> or which may be controlled 
and regulated by a municipality, within the munici- 
pal limits, under the powers delegated to it,® since it 
is one that involves danger to the public safety,’ 
and requires a degree of scientific knowledge upon 
which others must rely.® 


[a] “It was competent for the law- 
makers to require payment in the 
first instance by the seller and for 


93. 
94. 


145 NE 312, 146 NE 109. 9. 
Gafill v. Bracken, supra. 
In re Opinion of Justices, 123 


[§ 211] 2. As to Age Limit®—a. In General. 
Under some statutes it is unlawful for a motor 
vehicle to be operated upon the public highway by 
a person under a prescribed age unless he is accom- 
panied by an adult exercising supervisory powers 
over him, or by the owner or a duly licensed chauf- 
feur.1° Further, a statute prohibiting driving with- 
out a license and prohibiting the issuance of an 
operator’s or chauffeur’s license to a person under a 
given age in effect prohibits a person under such 


_ Age as affecting right to license 
See infra § 224. 

Liability of person permitting car 
40 be operated by driver under age 
imit see infra XIV. 

10. See statutory provisions. 

[a] Reason for legislation.—‘‘We 


him, in turn, to pass it on to the} Me. 573, 121 A 902. 
user.” Miller v. Peo., 76 Colo. 157, 95. In re, Opinion of Justices, 
159, 230 P 603, 39 ALR 269. supra, 

88. Anthony v. Kozer, 11 F. (2d) irae pontlans v. Kozer, 108 Or. 375, 
641. 12 x 

89. Miller v. Peo., 76 Colo. 157, 230 97.. Allen vy. Jones, 47 S. D.. 608, 


P.603, 39 ALR 269. Bale 

[a] @Thus, where the tax is im- 
posed upon all gasoline offered for 
sale or used for consumption for 
power purposes in propelling motor 
vehicles, the one who first receives 
such product within the state, and 
sells or offers to sell, or holds himself 
out ready to sell, to such a consumer 
is prima facie liable for the amount 
of the tax upon the number of gallons 
so received. Miller v. Peo., 76 Colo. 
157, 230 P 608, 39 ALR 269, 


90. Miller v. Peo., supra. 
91. Miller v. Peo., supra. 
{a] Reason for rule.—Under such 


a construction of the provision “it 
would be impossible, as a business 
proposition, for the state to realize 
any revenue from the tax it levied. 
It would require an army of inspec- 
tors and collectors, at an expense far 
beyond the amount of the tax, to as- 
certain from individual buyers and 
users of petroleum products how 
much was used for the purpose desig- 
nated in the tax statute.’’ Miller v. 
Peo., 76 Colo. 157, 162, 230 P 603, 39 
ALR 269. 

92. Gafill v. Bracken, 195 Ind. 551, 


201 NW 353. 

98. Allen v. Jones, supra. 

“Highway” defined generally see 
Highways § 1. 

99. Allen v. Jones, 47: S.,D: .603, 
201 NW 353. 

1. Allen vy. Jones, supra. 

2. Gafill v. Bracken, 195 Ind. 551, 
145 NE 312, 146 NE 109. 

3. “Chauffeur” defined see 11 C. J. 
p 746. 

4  Ticense and registration see in- 
fra §§ 213-237. 

5. In re Stork, 167 Cal. 294, 139 P 
684; Christy v. Elliott, 216 Ill. 31, 74 
NE 1035, 108 AmSR 196, 1: LRANS 
215, 3 AnnCas 487. 

License regulations see infra § 213. 

6. Chicago v. Kluever, 257 Ill. 317, 
100 NE 917; Wasson vy. Greenville, 
123 Miss. 642, 86 S 450. 

7. In re Stork, 167 Cal. 294, 139 P 
684; Chicago v. Kluever, 257 Ill. 317, 
100 NE 917; Christy v. Elliott, 216 Ill. 
31, 74 NE 10385, 108 AmSR 196, 1 
LRANS 215, 3 AnnCas 487, 

8. In re Stork, 167 Cal. 294, 139 P 
684; Christy v. Elliott, 216 Ill. 31, 74 
NE 1035, 108 AmSR 196, 1 LRANS 
215, 3 AnnCas 487. 


are irresistibly impelled to the belief 
that it was because of the known fact 
that vehicle traffic on the congested 
highways is continually fraught with 
more or less danger; that to operate 
a vehicle safely requires mental dis- 
cretion and physical ability to handle 
and control the vehicle, especially in 
cases of emergency; that, in the ex- 
perience of mankind, children under 
the age mentioned have not such 
mental discretion or such physical 
ability and therefore are prohibited 
as provided in the law.’’ Collins v. 
Liddle, (Utah) 247 P 476, 480. 

_[b]_ Walidity of ordinance.—A mu- 
nicipality, under its power to regu- 
late drivers, has no power to pro- 
hibit, and therefore an ordinance 
making it unlawful for any person 
under a prescribed age to operate a 
motor vehicle upon the city streets 
is invalid. Ex p. Epperson, 61 Tex. 
sae 237, 1384 SW 685, 87 LRANS 

[c] Repeal.—A statute containing 
such a prohibition is repealed by ‘a 
later statute which’ is substituted 
therefor, but which does not contain 
the prohibition. Manneheimer § v. 
Kansas Casualty, ete., Co., 147 Minn; 
350, 180 NW 229. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 211-214] 


age from driving a motor vehicle;!t and such a 
person cannot claim the right to operate, under 
another statute which relieves a person who is 
legally authorized to drive a motor vehicle on a 
certain date, from the duty of procuring an opera- 
tor’s license before another given date.” 

[§ 212] b. Construction and Effect of Regulation. 
Such a prohibition renders any person under the 
preseribed age conclusively incompetent to drive a 
motor vehicle alone;'* but his operation thereof is 
not unlawful when he is accompanied by an adult," 
or by the owner or a duly licensed chauffeur.> A 
duly licensed chauffeur, within such provision, means 
one who is licensed according to law and relates not 
merely to form, but includes both form and sub- 
stance,’® and hence the presence in the car, with a 
driver under the prescribed age, of one whose 
license is void because of his being under the pre- 
seribed age to obtain a license, is not enough.!* 

As affecting right to recover for injuries.‘® The 
fact that the operator of a motor vehicle is under 
the prescribed age does not make him a trespasser 
on the highway, so as to preclude a recovery for 
injuries except in case of willfulness or wanton- 
ness;'° and although such unlawful operation e¢on- 
stitutes prima facie negligence,?° it does not prevent 
him. from recovering for injuries received through 
the negligence of another, where his violation of the 
statute in no way contributed to the accident,”! nor 
does it preclude the owner of the automobile from 
recovering for injuries to the automobile.?? 

[§ 213] B. License Regulations—l. Power to 
License—a. State. The state legislature, under its 
police power, has control of the licensing of those 
who, as chauffeurs or operators, drive motor 
vehicles,22 and in the absence of constitutional 
restrictions, it may require that before a person 
may be entitled to operate or drive a motor vehicle 
upon the public highways he must obtain a license 
as chauffeur or operator and pay a prescribed license 
fee;?* and in the exercise of this power the legis- 
lature may classify the persons to whom the pre- 
scribed regulations shall apply, provided such 
classification is not unreasonable and arbitrary.?° 
This power the legislature may reserve exclusively 
to the state, or may delegate in whole or in part to 
municipalities.”6 


11. Wagoner v. Fidelity, etce., Co., 
215 App. Div. 170, 213 NYS 188. 

12. Wagoner v. Fidelity, ete., Co., 
supra. 25. 

13. Rush v. McDonnell, 214 Ala. 
475, 106 S175; 87-A 1080. 

14. Haggerty v. Rain, 177 Wis. 


“MOTOR VEHICLES . . 


applied solely to the persons engaged 
in operating them, 
ton, 22 Montg. Co. 203. 

In re Stork, 167 .Gal. 
P 684; Ruggles y. State, 120 Md. 553, 


“Chauffeur” or “operator” 


{42 C.J.] 741 

[§ 214] b. Municipality.27 Within the limits of 
its charter or statutory powers, a municipal or 
quasi-municipal corporation, under its police power, 
may require a chauffeur or driver to obtain a license 
and pay a prescribed license fee, for the privilege of 
operating a motor vehicle within the limits of such 
corporation.”> It may require the drivers of motor 
vehicles for hire or publie service motor vehicles 
using the public streets of the city to obtain a 
license from the city for that purpose,?® notwith- 
standing such drivers have licenses granted by the 
state ;°° and it may require the operator of a motor 
bus to be licensed to operate it, although he does 
not own it.*+ 

Consistency with statutory regulations. Where a 
motor vehicle statute provides that nothing therein 
shall be construed as affecting the power of a 
municipal corporation to make and enforce ordi- 
nances, rules, and regulations affecting motor 
vehicles, a municipality, under its power to regulate 
the use of its streets and pass and enforce necessary 
police regulations, may require the drivers of motor 
vehicles used in transporting persons or property for 
hire to be examined and licensed by the munici- 
pality;32 and the exercise of a regulatory license 
power does not conflict with a statute which imposes 
a license fee as a revenue measure and in lieu of all 
other state, municipal, or county license fees.**  Un- 
der a constitutional prohibition of the operation of a 
public utility or private enterprise on the streets of a 
city, town, or village without the consent of the local 
authorities, an ordinance prescribing and regulating 
the licensing of chauffeurs operating motor vehicles 
for hire is valid,?4 even though it conflicts with a 
statute providing for the licensing of chauffeurs and 
prohibiting the local authorities from exacting any 
additional license or permit, since such a statute 
violates such constitutional provision.*®> But in the 
absence of sueh a constitutional provision, where 
the legislature has fully covered the matter of licens- 
ing those who follow the business or occupation of 
operating motor vehicles for compensation, wages, 
or hire, and fixed the fees charged therefor, and 
provided that such licenses and fees shall be in lieu 
of all others, a municipality is without power to 
impose such a license or fee.*® 

Requiring state and city licenses. 


C. 329, 136 SE 314. 

Com. v. Temple- [a] Reasons for rulew(d), “There 
is a clear distinction between the tax 

294, 1389} imposed by the state upon each mo- 

tor vehicle and the license fee im- 

posed upon each motor vehicle driver 

under ‘the city ordinance. One is a 


A municipality 


within 


374, 186 NW 1017. 


15. Dunston vy. Greenberger, 205 
App. Div. 778, 200 NYS 426. 
16. Schultz v. Morrison, 91 Misc. 


248, 154 NYS 257 [aff 172 App. Div. 
940 mem, 156 NYS 1144 mem]. 

17. Schultz v. Morrison, supra. 

18. Rights of unlicensed chauffeur 
or driver see infra §§ 234-236. 

19. Corbett v. Scott, 243 N. Y. 66, 
152 NE 467, 46 ALR 1064. 

20. Corbett v. Scott, supra. 

21. Corbett v. Scott, supra; Collins 
v. Liddle, (Utah) 247 P 476; Hopkins 
v. Droppers, 184 Wis. 400, 198 NW 
738, 36 ALR 1156; Benesch vy. Pagel, 
171 Wis. 620, 177 NW 861. 

22. Collins v. Liddle, (Utah) 247 
PIATG:, : 

23. Ball v. McKinney, (Tex. Civ. 
A.) 286 SW 341. 

24. Ruggles v. State, 120 Md. 553, 
87 A 1080; Ball v. McKinney, (Tex. 
Civ. A.) 286 SW 341. 

[a] In Pennsylvania the act of 
April 19, 1905, was not an act for the 
registration of motor vehicles but 


the regulation see infra §§ 218-220. 
26. Ball v. McKinney, (Tex. Civ. 

A.) 286 SW 3241. 

a Tawey, of municipality see infra § 


27. Power of municipality to re- 

quire motor vehicle licenses: 
In general see supra §§ 77, 78. 
For public service motor vehicles see 

supra §§ 105-107, 

28. Terr. v. Field, 23 Hawaii 230; 
Wasson vy. Greenville, 123 Miss. 642, 
86 S 450; State v. Denson, 189 N. C. 
173, 126 SE 517. 

29. State v. Quigg, 86 Fla. 51, 96 
S 8; State.v. Dillon, 82 Fla, 276, 89 
S 558, 22 ALR 227. 

30. Chicago v. Kluever, 257 Ill. 
317, 100 NE 917; Bridgeton vy. Zellers, 
LOO IN. ed. Le, 138,012.47, A. 620, 


31. Loper v. Bridgeton, (N. J. 
Sup.) 128 A 616. 
32. Chicago v. Kluever, 257 Ill. 


317,-100 NE 917. 

33. State v. Quigg, 86 Fla. 51, 96 
S 8; Wasson y. Greenville, 123 Miss. 
642, 86 S 450; State v. Perry, 138 S. 


revenue tax upon the vehicle for the 
use of the public roads; the other is 
a license fee charged an applicant 
for examination and granting the 
privilege to operate a dangerous mo- 
tor vehicle in the streets of the city. 
One tax is on the vehicle, to raise 
revenue; the other is on the personal 
privilege to operate a motor vehicle. 
One is the exercise of the taxing 
power; and the other is the exercise 
of the police power in promotion of 
the public safety.’ Wasson v. Green- 
ville, 123 Miss. 642, 658, 86 S 450. (2) 
“Drivers of motor vehicles for hire 
in the city may need special regula- 
tion and supervision in the public 
interest, and this is not covered by a 
State license tax on the vehicle which 
is used for road maintenance.” State 
v. Quigg, 86 Fla. 51, 54, 96 S 8. 

34." Montgomery vy. Orpheum Taxi 
Conn 203 Alay 1103; (82-S 117, 

35. Montgomery v. Orpheum Taxi 
Co., supra, 

36. Ball v. McKinney, 


(Tex, Civ. 
A.) 286 SW 3841. 
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may require that an applicant who operates a motor 
‘vehicle within the municipality shall take out a 
license under the state law, as well as under the 
city ordinance;**? but a requirement that he shall 
procure his state chauffeur’s license from the tax 
collector of the particular county in which the city 
is located, as well as a city license, is invalid, as 
being in conflict with a statute regulating the taking 
out of a state chauffeur’s license from the tax col- 
lector of the county where applicant resides.*® 
District of Columbia. The general power con- 
ferred upon commissioners of the District of Co- 
lumbia with respect to the regulation of motor 
vehicles*® empowers such commissioners to make 
police regulations providing for the issuance of 
permits to automobile drivers;4® and it has been 
held that such regulations are applicable to em- 
ployees of the United States government when driv- 
ing automobiles owned by the government on public 
business.#+ 
[§ 215] 2. Purposes of Requirement. The pur- 
poses of requiring chauffeurs and operators to be 
licensed is to insure the competency of the operators 
of motor vehicles and to regulate the use of this 
means of rapid transit on the public highways, in 
the interest of publie safety,t* and to furnish a 
further guaranty that proper use of the vehicle will 
be made, and that it will be operated in compliance 
with the law.4* Another object of requiring such a 
license is that the license shall be a means of 
identifying the driver, in the interests of the publie 
and for facilitating the prosecution of offenders.** 
[§ 216] 3. Validity in General. Regulations which 
require all chauffeurs and operators or drivers of 
motor vehicles to obtain licenses and pay license 
fees therefor have been held to be valid as reason- 
able regulations.*® So also regulations have been 
upheld which make a distinction, in the require- 
ments, between chauffeurs who operate motor 
vehicles for hire and other operators or drivers;*® 
37. Graham v. Seal, Chex. Giy7 A>) 
235 SW_ 668. 


38. Graham v, Seal, supra. 
39. See supra § 18. 
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has been upheld which requires a 
professional chauffeur to obtain an 
annual license and pay a prescribed 
fee, and requires other operators or 
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nor is a regulation, by ordinance, unfair because it 
exempts nonresident drivers therefrom.** Such 
regulations are not invalid as violating the due 
process of law clause of the state or federal con- 
stitution ;4® and where they apply alike to all mem- 
bers of a class, they are not invalid as in denial of 
the equal protection of the laws.*® 

Title. Under the rules relating to the validity of 
statutes®® and ordinances®! in general, the subject 
matter of the regulation must be germane to the 
purpose of the regulation as expressed in the title.°? 

As to penalty. An ordinance providing a maxi- 
mum penalty of twenty-five dollars and_ three 
months’ imprisonment and a minimum fine .of 
twenty-five dollars for operating a motor vehicle 
without an operator’s license is valid as an exercise 
of the police power in promotion of the publie 
safety;°* and is not void for unreasonableness or 
excessiveness,°* since the penalty imposed is within 
the municipal legislative discretion and bears a rea- 
sonable relation to the object sought to be accom- 
plished.®® 

Estoppel to object to validity. Where a driver at 
the time of conviction for a violation of an ordi- 
nance, requiring automobile operators to be licensed, 
admittedly was driving on the streets of the city, 
he cannot contend that the ordinance is void: for 
unreasonableness as regulating driving within the 
city limits, instead of confining operation to driving 
on the public highways within the city.°® 

[§ 217] 4. Persons Subject to License Regulations 
—a. In General. Under some regulations only per- 
sons who hold licenses as chauffeurs or operators 
may lawfully drive motor vehicles on the publie 


highways;°? and under a statute which requires 


every operator to obtain a license, the license con- 
templated is personal to the particular person who 
operates the motor vehicle and must be obtained by 
and issued to him,**® and therefore a corporation or 
partnership which owns or controls a motor vehicle 

52. State v. Fobbs, 160 La. 237, 
106 S 840; Ruggles v. State, 120 Md. 


553, 87 A 1080. See generally Mu- 
nicipal Corporations § 805; Statutes 


40. Croson vy. District of Colum- 
Dian. ADD. CD: sC.).t,1225 5 1.235 02.0 BR 
(2d) 924. 

“Congress has not enacted any leg- 
islation dealing directly with the is- 
suance of permits, but there can be 
no doubt of the authority of the com- 
missioners to promulgate regulations 
relating ‘thereto, under the general 
powers conferred by the several Acts 
to which we have referred. ... Such 
a regulation undoubtedly is reason- 
ably necessary for public protection. 
Indeed, in view of conditions judi- 
cially known to exist in the District 
of Columbia, it might be suggested 
that the regulations are less drastic 
than the situation demands.”’ Croson 
v. District of Columbia, supra. 


41. Croson v. District of Columbia, 
supra. 
42. Ruggles v. State, 120 Md. 553, 


87 A 1080; Wasson v. Greenville, 123 
Miss. 642, 86 S 450; Austin v. Roches- 
ter Folding Box Co., 111 Misc. 292, 
181 NYS 275 Laff 194 App. Div, 952, 
185 NYS 108]. 

43. Emerson Troy Granite Co. v. 
Pearson, 74 N. H. 22, 64 A 582. 


44. Martin v. White, [1910] 1 K. 
B. 665. 
45. Terr. v. Field, 23 Hawaii 230; 


Ruggles v. State, 120 Md. 553, 87 A 
1080. 


46. State v. Quigg, 86 Fla. 51, 96 
S 8; Ruggles v. State, 120 Md. 553, 87 
1080. 


sitet 


— 


For example (1) a regulation 


drivers to pay a smaller fee and does 
not require an annual renewal (Rug- 
gles v. State, 120 Md. 553, 87 A 1080), 
(2) or which requires an annual li- 
cense fee of professional chauffeurs, 
and no such fee or tax from all other 
operators of automobiles (In re Stork, 
167 Cal. 294, 1389 P 684; State v. 
Quigg, 86 Fla. 51, 55, 96 S 8). (8) An 
ordinance imposing a license tax on 
drivers of automobiles and trucks for 
hire operating on the streets of the 
city “is a reasonable and practicable 
classification based on the manifest 
differences that exist between the oc- 
cupation of driver of vehicles for 
hire and the occupation of driver of 
vehicles not for hire on the streets 
of a city. The license tax does not 
hinder or burden legitimate competi- 
tion for it applies to all drivers of 
automobiles and trucks that are used 
for hire on the streets of the city 
and that is a distinet class among oc- 
cupations.” ‘State v. Quigg, supra. 

47. State v. Perry, 138 S. C. 329, 
136 SH 314 


48. Terr, v. Field, 28 Hawaii 230; 
Terr, v. Schaefer, 19 Hawaii 214. 

49. State v. Quigg, 86 Ela, 51, 96 
S 8; Terr. v. Field, 28 Hawaii 530; 
Terr. v. Schaefer, 19 Hawali 214; 
Bue alee v. State, 120 Md. 5538, 87 A 
1080. 

th See Statutes [386 Cyc 971 et 
seq]. 

51. See Counties §§ 122-124; Mu- 


nicipal Corporations §§ 796-970. 


[86 Cye 1017 et seq]. 

[a] MTlustrations.—(1) Where the 
statute is entitled: An act to carry 
into effect a given section of the 
constitution, which provides for the 
general highway fund, the provision 
of the statute, giving the highway 
commission authority to make neces- 
sary rules governing and controlling 
the registration of chauffeurs and 
providing punishment and penalties 
for an infraction of such regulations, 
is invalid as not germane to the main 
purpose of the statute. State v. 
Fobbs, 160 La, 237, 106 S 840. (2) 
A statute dealing with annual li- 
censes for professional chauffeurs is 
not invalid as dealing with a subject 
which is not sufficiently described 
in its title where it forms a part of 
a general statute under the title “Li- 
censes” subtitle ‘Motor Vehicles,” 
and describes its subject by reference 
to that article and section of the 
code. Ruggles v. State, 120 Md. 553, 
ats e 1080, 

3. Wasson v. Greenville, 123 Miss. 
643, 86 S 450. 

54, Wasson vy, Greenville, supra. 

55. Wasson v. Greenville, supra. 

56. State v. Perry, 138 S. C. 329, 
136 SE 314. . 

57. Arenas v. Commissioner of In- 
terior, 26 Porto Rico 675. 

“Chauffeur” or “operator” in gen- 
eral see infra §§ 218-220. 

58. Emerson Troy Granite Co. v. 
Pearson, 74 N. H. 22, 64 A 582, 
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is not entitled to a license to operate it,5® although 
it must register the vehicle in the corporate or 
partnership name.®° Where the statute provides 
that no person shall operate a motor vehicle for hire 
or as chauffeur unless specially licensed so to do, an 
owner who is licensed merely as an operator, and 
not as a chauffeur, is not authorized to operate his 
automobile for hire.® 

Steering towed car. A person steering a disabled 
motor vehicle which is being towed by another car 
is not operating or driving a motor vehicle within 
the meaning of a statute requiring such an operator 
or driver to be licensed.*? 

[§ 218] b. ‘‘Chauffeur’’ or ‘‘Operator’’—(1) 
Distinctions. Under some regulations a distinction 
is made between a ‘‘chauffeur’’ and an ‘‘operator,’’ 
a ‘‘chauffeur’’ being defined as a person operating 


or driving a motor vehicle as.an employee or for ' 


hire,®* or as any person who is paid for operating 
a motor vehicle,®* and an ‘‘operator’’ as any person, 
other than a chauffeur, who operates or drives a 
motor vehicle.*® However, where the only difference 
made between an ‘‘operator’’ and a ‘‘chauffeur’’ is 
that the latter receives pay for his services, the 
owner may employ either an ‘‘operator’’ or a 
‘‘chauffeur’’ to drive his vehicle.®* 

[§ 219] (2) Who Included in Term ‘‘Chauffeur.’’ 
The term ‘‘chauffeur,’’ as used in those regulations 
requiring a person who desires to operate a motor 

59. Emerson Troy Granite Co. v. 
Pearson, supra. 


60. See supra §§ 95, 97. 
61. Griffin v. Hustis, 234 Mass. 95, 
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his employment to run the vehicle 
itself for hire, and not as incident to 
the delivery of goods; 
merchandise for his employer. 


(42 0. 53]\. 748 


vehicle as a chauffeur, or as a paid operator, first to 
obtain a chauffeur’s or driver’s license, means a 
paid operator or employee, that is, a person who is 
employed and paid by the owner of a motor vehicle 
to drive and attend to the car;*? and does not in- 
clude operators who are not employed and paid for: 
operating the motor vehicle,®* and therefore does not 
include an employee who receives his compensation 
for services rendered, other than the operation of 
motor vehicles, although in performing such services 
he may incidentally operate a motor vehicle.®® It 
has been held that an employee of a public utility, 
who incidentally uses a motor vehicle in his business 
of hunting for trouble, is not a ‘‘chauffeur,’’ and is 
not required to obtain a chauffeur’s license;’° but 
as to this there is authority to the contrary.“4 An 
automobile salesman who, after having effected a 
sale, assists the purchaser in locating trouble by 
going out with him and operating the car for a time, 
is not a ‘‘mechanic’’ within the meaning of that . 
word as used in the definition of a ‘‘chauffeur,’’ as 
any person operating a motor vehicle as a mechanic, 
paid employee, or for hire, so as to make his opera- 
tion of the car, without a chauffeur’s license, 
illegal.7? 

An American soldier in active service, although 
he is required to operate a motor cycle with due 
care, is not a chauffeur, and need not procure a 
state license as chauffeur.7? 


censes, Supra. ‘ 

[b] An employment to take orders 
and deliver goods is “not to run the 
auto, the auto being used as _ inci- 


and 
Mat- 


wares, 


125 NE 387. 

62. Dewhirst v. Connecticut Co., 96 
Conn. 389, 114 A 100; Wolcott v. Re- 
nault Selling Branch, Inc., 175 App. 
Div. 858, 162 NYS 496 [rev on other 


grounds 223 N. Y. 288, 119 NE 
556]. 
63. See infra § 219. 


64. Arenas v. Commissioner of In- 
terior, 26 Porto Rico 675, 8 

65. Wagoner v. Fidelity, etc., Co., 
215", App: Diva 170) .213'¢ NYS, HSSi- 
Arenas v. Commissioner of Interior, 
26 Porto Rico 675. 


66. Mendez v. Baldassari, 28 Porto 
Rico 571. 
67. Wagoner v. Fidelity, etc., Co., 


215 App. Div. 170, 213 NYS! 188; In 
re Automobile Licenses, 21 Pa. Dist. 
203, 39 Pa. Co. 648; Com. v. Cooper, 
Lot Ran eDistjaat lie 815 Pan ©os i203 
Arenas v. Commissioner of Interior, 
26 Porto Rico 675; Matthews v, State, 
85 Tex. Cr. 469, 214 SW 3389. 

[a] “The accepted meaning of the 
word ‘chauffeur’ in every state where 
the term is used in a motor-vehicle 
statute is a paid operator or em- 
ployee, and includes in it the idea 
of compensation for the operation of 
the vehicle. In some of the states, 


such as Massachusetts, New Hamp-, 


shire, Vermont, the clear distinction 
is made between. the license of an 
‘operator’ and the license of a ‘chauf- 
feur,’ and in other states, such as 
Connecticut, Rhode Island, District of 
Columbia, Delaware and Maine, where 
the law provides that all operators 
shall be licensed, the word ‘chauffeur’ 
is not used at all in the statutes, but 
the more inclusive word ‘operator’ is 
used.” . Com.-v.. Cooper,\19 Pa.- Dist. 
QT 2UD oN Lea) \COLI2 tit. 

{[b] Construction of similar defini- 
tion.—Where a statute, requiring a 
license to operate a motor vehicle as 
a chauffeur, defines the term ‘“‘chauf- 
feur” as any person whose business 
or occupation is that of operating 
a motor vehicle for compensation, 
wages, or hire, in order to bring a 
person within the class of chauffeur 
he must operate the motor vehicle 
as such for compensation, wages, or 
hire, and this has direct relation to 


thews v. State, 85 Tex. Cr. 469, 214 
SW 339. 

Chauffeur defined generally see 11 
CHRD 3446; 


68. Peo. v. Loughrey, 159 NYS 990; 
In re Automobile Licenses, 21 Pa. 
Dist. 203, 3% Pa. Co. 643; Com. v. 


Cooper, 19" Par Dist) 27 e2r te ou wea, 
Comat 

““As far as the automobile indus- 
try and users of motor-vehicles are 
concerned,’ it would only be by a 
strained and unnatural construction 
and foreign to the accepted usage 
that the term ‘chauffeur’ could be 
made to include operators other than 
employees for hire. The ‘National 
Association of Automobile Manufac- 
turers’ and the ‘American Automobile 
Association’ use the word ‘chauffeur’ 
to mean ‘an operator for hire,’ and it 
is the opinion of the court that the 
word, as we believe we have shown, 
has always been used in that sense 
in dealing with motor-vehicle leg- 
islation.” Com. v. Cooper, supra. 
But see In re Automobile Licenses, 
19 Pa. Dist. 271, 87 Pa. Co. 46 (where 
the deputy attorney-general_ said: 
“The word ‘chauffeur’ originally 
meant ‘one who operates an automo- 
bile or motor vehicle,’ and it is used 
in that sense in the act of assembly, 
and not as indicating a person paid 
and employed for that particular and 
exclusive work’’). 

69. In re Automobile Licenses, 21 
Pa. Dist. 203, 39 Pa. Co. 643;  Mat- 
thews v. State, 85 Tex. Cr. 469, 214 
Sw 339. 

{a] MTllustrations.—(1) A person, 
employed by a firm or corporation 
owning and using motor vehicles in 
the conduct of their business, and 
receiving a stated salary from such 
firm or corporation for services ren- 
dered, not including the operating of 
such motor vehicles, is not a chauf- 
feur or paid operator within the 
meaning of the statute, and is not 
required to procure a driver’s license. 
In re Automobile Licenses, 21 Pa. 
Dist. 203, 39 Pa. Co. 643. (2) If un- 
der a prescribed age, he must obtain 
a special license as required of all 
such minors. In re Automobile Li- 


dent for the purpose of soliciting 
orders and delivery of the goods. 
The chauffeur as contemplated by 
the statute has a direct relation to 
the hire for operating of the vehicle, 
while in soliciting and delivering . 
goods it is an incident to his employ- 
ment as a means of carrying on the 
business for which he receives no 
direct pay.” Matthews v. State, 85 
Tex. Cr. 469, 472, 214 SW 339. 

70. Peo. v. Dennis, 166 NYS 318, 
319 (where the court said: ‘I am 
unconvinced, by any legal definition 
or authority to which my attention 
has been directed, that the term 
‘chauffeur,’ as employed in the law 
in question, is sufficiently comprehen- 
sive to include within its provisions a 
person whose only duty of driving a 
motor car is to convey himself and the 
tools and implements and materials 
that are necessary for him to use in 
the doing of his work to the place 
where he is called upon to perform 
such work. The only use he made 
of the motor car was merely inci- 
dental to his regular employment. 
His duties were principally and sub- 
stantially those of repairing tele- 
phones that were out of order’’). 

{a] A telephone repairman, while 
using an automobile furnished him 
by his employer to convey himself 
and necessary materials from place 
to place, is not a. “chauffeur” under 
a statute providing that no person 
shall operate or drive a motor vehi- 
cle as chauffeur upon a public high- 
way without a compliance therewith, 
Peo. v. Dennis, 166 NYS 3818. 

71. Peo. v. Fulton, 96 Misc. 6638, 
162 NYS 125. 

[a] Gas troubleman.—An employee 
of a gas company, using a motor car 
in his business of trouble hunting, 
is a “chauffeur” within the purview 
of the statute and is bound to obtain 
a chauffeur’s license. Peo. v. Fulton, 
96 Misc. 663, 162 NYS 125. 

72. Hutchinson v. Shearer, 13 Alta: 
L. 309, 41 DomLR 418, [1918] 2 West 
Wkly 480. 


73. American Auto. Ins. Co. v. 
Peau (Tex. Civ. A.) s218) SW 


744 [42 0.J.] 


[§ 220] (3) Owner as Driver. In accordance with 
the above rules,’* it has been held that an owner of 
a motor vehicle, who has obtained an operator’s 
license, may drive his vehicle as a public service 
vehicle for hire without a chauffeur’s license,’® un- 
less the statute provides the contrary.’® So also, an 
owner who acts as an independent contractor in the 
operation of his vehicle is not required to take out 
a chauffeur’s license; and this includes a person 
who in delivering goods for one person drives a 
motor vehicle which he has borrowed from a third 
person.*® 

[§ 221] ce. Nonresident Driver. The state, under 
its police power, may require a nonresident owner 
or operator to obtain a driver’s or operator’s license 
within the state and pay a reasonable fee therefor, 
as a condition to operating his motor vehicle there- 
in,’® or may require such owner or operator to file 
a verified declaration that he is competent to drive a 
motor vehicle;8° and it has been held that such a 


‘requirement is not in contravention of any provision 


of the state or federal constitution.*+ In the absence 
of federal legislation upon the subject, the state 
may require the drivers of nonresident motor 
vehicles to be licensed, although such vehicles are 
moving in interstate commeree.** But some of the 
regulations giving a nonresident owner or operator 
the privilege of operating his motor vehicle within 
the state for a limited period without obtaining a 
license therefor®* also extend to the drivers of such 
machines and permit them, if properly leensed as 
drivers or operators in their own state, to operate 
in the state for a limited period without obtaining a 

74, See supra §§ 218, 219. 


75. Arenas v. Commissioner 
Interior, 26 Porto Rico 675. 


of 
is not 
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person operating or driving a motor 
vehicle as an employee for hire,” 
required to have a license. 
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driver’s license.*+ 

A municipality may require a nonresident who 
conducts a business, practices a profession, or is 
employed in the city, to obtain a driver’s license to 
drive his motor vehicle upon the streets of the 
municipality,®®> and such a requirement applies to 
a nonresident who accepts employment within the 
city for whatever period of time,*° but does not 
apply to one who merely enters or passes through 
the. city;87 and where it applies to all alike of the 
class specified, such an ordinance is es unrea- 
sonable, discriminatory, nor oppressive.® 

[§ 222] d. Unlicensed Accompanied soa Licensed 
Operator. Under some statutes an unlicensed per- 
son may operate a motor vehicle if he is accom- 
panied by a licensed operator.®® The object of such 
provision is to provide an opportunity for a person 
to learn to drive an automobile, so as to qualify as 
a licensed operator;9° and where a provision ex- 
pressly stating such object forms an exception to a 
general requirement of licenses, the unlicensed 
driver must have the specified purpose of taking out 
a license present in his mind at the time,®! although 
it need not necessarily be his sole purpose;%? and 
such intention must be pursued toward fulfillment 
with reasonable diligence.®* 

‘“‘Accompanied by a licensed operator’’ means 
that a licensed operator must be in such proximity 
to the unlicensed operator as to be able to furnish 
with reasonable promptness such advice and assist- 
ance as may be necessary for the safe operation of 
the car.°* It does not necessarily mean that the 
unlicensed operator shall be under the legal control 
which a tax for the privilege of 


operating is laid, and hence does not 
preclude the enactment of an ordi- 


and 


[a] Reason for rule.—‘‘The pay to 


-which the statute refers in defining 


the word ‘chauffeur’ cannot possibly 
mean the fares which a person driv- 
ing an automobile receives from the 
passengers, but must be confined to 
its proper meaning; that is, the 
salary or lump or proportionate sum 
that he is paid for the work done by 
him in driving a motor vehicle. In- 
terpreting the act in this’ sense, 
we do not see why the owner of a 
motor vehicle may not drive it him- 
self and collect the fares after he 
has proved his ability to operate it 
and obtained the necessary license 
without any restriction by paying the 
statutory fees together with the other 
fees prescribed by law for acting 
as a public carrier.’ Arenas v. Com- 
missioner of Interior, 26 Porto Rico 
675, 679. 

76. Stack v. General Baking Co., 
283 Mo. 396, 223 SW 89. 

77. Peo. v. Ritter, 120 Misc. 852, 
200 NYS 816. 

[a] MTllustration.—Where one who 
owns a truck which he uses to de- 
liver bread and other products, which 
he purchases at a discount from a 
named bakery and sells to his own 
customers, has an owner’s license, 
carries his own liability insurance, 
and the name of the bakery does not 
appear on the truck, he was an in- 
dependent contractor, and not an 
“employee,” within a statute requir- 
ing a chauffeur’s license of any per- 
son driving a motor vehicle as an 
employee or for hire. Peo. vy. Ritter, 
120 Misc, 852, 200 NYS 816. 

78. A. HE. Norris Coal Co. v. Jack- 
son, 80 Ind. A, 423, 141 NE 227. 

[a] Illustration.—A person haul- 
ing and delivering coal for another 
with a motor truck which he has 
borrowed from a third person is not 
a chauffeur within the meaning of a 
statute defining chauffeur as “any 


A. E. Norris Coal Co. v. Jackson, 80 
Ind, A. 423, 141 NE 227%. 

79. Hendrick v. Maryland, 235 U. 
S. 610,35 SCt 140, 59 Lit ed. 385. 

80. Unwen v. State, 73 N. J. L. 
529, 64 A 168 [aff 75 NJ. L. 500, 
68 A LOM 


81. Unwen vy. State, supra. 
82. Hendrick v. Maryland, 235 U. 
S260 35  SCta405) b9eim, edi 38s 


Avery v. Interstate Grocery Co., 118 


Okl. 268, 248-P 340. 

83. See supra §§ 86-91. 

84 King v. District of Columbia, 
51 App. (D. C.) 160, 277 Bed. 562; 


Shea v. Corbett, 97 Conn. 141, 115 A 
694. 

[a] Tillustration.—A statute, pro- 
viding that motor vehicles, owned or 
operated by nonresidents who have 
complied with the laws of the state 
of their residence requiring the regis- 
tration of motor vehicles or licensing 
of operators, shall not be required to 
be licensed or registered under the 
laws and regulations of the District 
of Columbia, dispenses with the oper- 
ator’s license as well as the registra- 
tion of the vehicle, the words ‘‘license 
or registration” in the latter part of 
the statute being used in the same 
relation as their noun forms in the 
first part of the act, especially where 
this construction was placed thereon 
by an agreement between the District 
of Columbia and the state. King v. 
District of Columbia, 51 App, (D. C.) 
160, 277 Fed. 562. 

85. State v. Denson, 189 N. C. 173, 
126 SH 517. 

[a] Statutory authority.—The fact 
that the statute in one proviso pre- 
eludes a municipality from collect- 
ing additional fees for the privilege 
of operating a motor vehicle, and in 
another proviso authorizes the mu- 


nicipality to license chauffeurs and 
drivers of “any such car,’ does not 
restrict a driver’s license to cars on 


nance requiring licenses of nonresi- 
dents employed in the city. State v. 
Denson, 189 N. ©1738, 126 SH 5175 


86. State v. Denson, supra. 
87. State v. Denson, supra. 
88. State v. Denson, supra. 
89. See statutory provisions. 


90. Hughes v. New Haven Taxi- 
eab “Co.,, (8%. Conn... 446) a8, VANE oie 
Blanchard v. Portland, 120 Me. 142, 
113 A 18; Bourne v. Whitman, 209 
Mass. 155, 95 NE 404, 35 LRANS 701. 

[a] Statute not applicable. 
Where a father, licensed to operate 
motor vehicles, permits a son to 
drive a motor truck, not to give the 
son an opportunity to learn to drive, 
but because he is not feeling well, 
and he is holding a boy on his lap 
and is in no position to render assist- 
ance when the son loses control, the 
statute, relative to the operation of 
motor vehicles by unlicensed persons 
accompanied by licensed operators, 
does not apply. Blanchard v. Port- 
land, 120 Me. 142, 113 A 18. 

91. Blanchard v. Portland, supra. 

92. Blanchard y. Portland, supra. 

93. Blanchard v. Portland, supra. 

[a] The intention cannot be recog- 
nized as continuing unaccomplished 
for six months, during which the un- 
licensed person has operated a truck 
as inclination or convenience dic- 
tated. Blanchard v. Portland, 120 Me. 
142, 118 A 18. 

94. Hughes v. New Haven Taxicab 
Cor, 8a Conn 4 Now ANS, Sin AN i7ioges 
Blanchard Vv. Portlana, 120 Me. 142, 
DOs RASA Se 

[a] Matters determining proxim- 
ity required.—“The degree of experi- 
ence of the unlicensed operator would 
determine the necessity for the advice 
and assistance, and have much to do 
with settling the closeness of prox- 
imity required. So, too, the mecha- 
nism and equipment of the tar might 
determine in a given case that the 


For later cases, developments and changeg in the law see cumuiative Annotations, same title, page and note number, 


oo 
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of the licensed operator,®® and, if the unlicensed 
operator is a person of great skill, the supervision 
by the licensed operator need not be very. close, 
provided both persons realize that the unlicensed 
operator is acting under the direction of the licensed 
one.°%° 

[§ 223] 5. Qualifications or Eligibility for License 
—a. In General. A person operating a motor 
vehicle should possess the requisite understanding 
of the mechanism of the vehicle he is operating, and 
skill and sound judgment in regard to its manage- 
ment,®’ and regulations have been held reasonable 
and valid as police regulations which require that 
an applicant shall possess certain qualifications in 
order to be entitled to a license as chauffeur or 
operator,®® and require him to undergo an examina- 
tion or test as to such qualifications,®® the same 
qualifications being exacted for operators or chauf- 
feurs, under some regulations.‘ For example, a 
municipality, in the interest of public safety, may 
inquire into and decide upon the qualifications and 
fitness of persons desiring to act as drivers of motor 
vehicles for hire or of public service motor vehicles,” 
and it is a reasonable and valid exercise of its police 
power to require that the driver of such a vehicle 
shall have had a prescribed experience in driving 
motor vehicles within the city and be possessed of 
a prescribed knowledge and skill in this respect,? 
or to prohibit a person from driving or operating 
such a motor vehicle until he has: satisfied certain 
designated officials that he is a person of sufficient 
age and discretion,* of fair character and integrity,® 
and not addicted to the use of intoxicating liquors 
or narcotics. So, also, an ordinance that no one 
shall operate a motor bus until he has appeared 
before the superintendent of police and passed an 


licensed operator should be by the 
side of the unlicensed operator, while 
in another case such proximity might 


Cities L. § 30, 


not be required.’’ Hughes v. New 
Haven Taxicab Co., 87 Conn, 416, 419, . 8. Const. 
87 A 721. Nee yen COnsG. 


95. Bourne v. Whitman, 209 Mass. 
155, 95 NE 404, 35 LRANS 701. 


“MOTOR VEHICLES 


Gen. City L. § 19, and Second-Class 
and 
provision, and not a deprivation of 
property without due process within 
U Amendm, XIV § 1, or 

arithe lets .00. 
Douglas, 121 Misc. 446, 201 NYS 194. 
4. Scott v.. Hart, 128 Miss. 353, 

Ne 
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examination as to abliity, and satisfied him of his 
character and qualifications, is not invalid as dele- 
gating arbitrary power to the superintendent of 
police.” 

Payment of judgment. It is within the power of 
the legislature to provide that a person shall not 
obtain a license to operate a motor vehicle on: the 
public highways until he has satisfied a judgment 
against him founded on a previous operation of a 
motor vehicle.® 

Conviction of felony. Under some regulations a 
license to operate a public service motor vehicle may 
be denied to an applicant who has been convicted of 
a felony,® although he has been pardoned.’° 

[§ 224] b. Age Limit. Statutory and municipal 
regulations have been held reasonable and valid 
which require that an applicant for a chauffeur’s 
license shall not be younger than a prescribed age;*” 
and forbid the operation of motor vehicles by a 
person under such age.® Under such a regulation a 
chauffeur’s license issued to a person under the 
prescribed age limit is absolutely void. 

Signing by parent or guardian. A statute has 
been held reasonable and valid which permits a 
minor to obtain a license to drive a motor vehicle 
provided his application for such license is signed 
by his parent or guardian;'® and such a regulation 
is not unreasonable, arbitrary, or discriminatory by 
reason of the fact that it applies to minors in a 
class by themselves.1® 

[§ 225] 6. Proceedings To Procure License.1’ 
The procedure to be pursued to obtain a chauffeur’s 
or operator’s license 1s generally controlled by the 
provisions of the statute or ordinance requiring the 
license.18 It has been held that, where an applicant 
shows that he has the prescribed qualifications, a 


of a statute ‘‘to regulate the use and 
operation of vehicles upon public 
highways ... to provide for the li- 
censing of persons operating motor 
vehicles; to prohibit certain persons 
from operating vehicles upon the 
public highways” is germane to the 
subject of the statute which declares 


is a reasonable 


Rizzo v. 


96. Bourne v. Whitman, supra. 91 S$ the tarms and conditions upon which 

97. See supra § 210; infra § 602. 5. Scott v. Hart, supra. minors may be licensed to drive. 

98. Terr. v. Field, 23 Hawaii 230. 6 Scott v. Hart, supra. ! Buelke v. Levenstadt, 190 Cal. 684, 

99. Terr. v. Field, supra. 7. Taylor v. Smith, 140 Va. 217,| 687, 214 P 42. 

1. Mendez v. Baldassarri, 28 Porto|124 SE 259. 16. Buelke v. Levenstadt, supra. 
Rico 571; Arenas v. Commissioner of 8. In re Opinion of Justices, 251 [a] Reasons for rule. — “While 


Interior, 26 Porto Rico 675, 678. 


Mass. 617, 147 NE 680. 


some minors are more apt at learn- 
ing to run motor vehicles than others 


“What the law requires for the 9. 


operation of a motor vehicle is a 
demonstration of the necessary abil- 
ity and the payment of the sum fixed, 
no distinction being made between 
public-service vehicles and private 
vehicles.”” Arenas v. Commissioner 
of Interior, supra. 

2, State v. Dillon, 82 Fla. 276, 89 S 
558, 22 ALR 227; Chicago v. Kluever, 
257 -111.°317;7,100, NE A914, 

{a] Requiring examination. — 
Where a city has power to prohibit 
disqualified persons from operating 
automobiles, it is authorized to re- 
quire an examination to determine 
competency and a license as proper 
methods of exercising the power. 
Chicago v. Kluever, 257 Ill. 317, 100 
NE 917. 

6. In re Cafdinal, 170; Cal. 519, 150 
P 348, LRAI915F 850; Chicago v. 
Kluever, 257 Ill. 317, 100 NE 917; Peo. 
v. Thompson, 225 Ill. A. 567; Rizzo v. 
Douglas, 121 Mise. 446, 201 NYS 194. 

{a] Dlustration.— An _ ordinance, 
requiring taxicab drivers to obtain 
a license approved by the commis- 
sioner of public safety on proving 
to the commissioner’s satisfaction 
that the applicant is over eighteen 
years of age, of good moral charac- 
ter, a competent driver, and has a 
thorough knowledge of the traffic 
laws and ordinances, is authorized by 


Baldi v. Gilchrist, 204 App. Div. 
425, 198 NYS 493. 

{a] Validity of regulation. — A 
rule, made by a license commissioner, 
pursuant to power given him by ordi- 
nance or statute, that applications 
for taxi licenses by applicants who 
had been convicted-of a felony should 
be denied, is a valid and reasonable 
exercise of his power. Baldi v. Gil- 
christ, 204 App. Div. 425, 198 NYS 493. 

10. Baldi v: Gilchrist, supra: 

ll. Regulations as to age limit 
generally see supra §§ 211, 212. 

12. Terr. v. Field, 23 Hawaii 230; 
Wagoner v. Fidelity, ete. Co., 215 
App. Div! 170, 213 NYS 188; Rizzo 
e Douglas, 121 Misc. 446, 201 NYS 
194. 

13. See supra § 211. 

14. Schultz v. Morrison, 91 Misc. 
248, 154 NYS 257 [aff 172 App. Div. 
940 mem, 156 NYS 1144 mem]. 

[a] Tllustration.—Under a statute 
prescribing that no chauffeur’s license 
shall be issued to any person under 
eighteen years of age, a chauffeur’s 
license held by one only sixteen years 
of age is absolutely void. Schultz v. 
Morrison, 91 Misc. 248, 154 NYS 257 
[aff 172 App. Div. 940 mem, 156 NYS 
1144 mem]. 

15. Buelke v. Levenstadt, 190 Cal. 
684, 214 P 42. 

{a] Title and subject.—The title 


—possibly more apt than many 
adults—the fact remains that. they 
are minors. They are in position 
to be, and in a vast number of cases 
are, entrusted with the control and 
operation of motor vehicles upon the 
public highways. While an automo- 
bile is not, in and of itself, a danger- 
ous machine, it may become such in 
the hands of a careless and indis- 
ereet person. The statute prohibiting 
the operation of motor vehicles upon 
the public highways by minors, with- 
out their first having obtained li- 
censes which can only be procured 
upon an assumption of liability for 
their negligence by parent or guard- 
ian, is in effect a determination by 
the legislature that minors have not 
that discretion and judgment which 
entitles them to unrestrained permis- 
sion to operate such vehicles upon 
the public thoroughfares, freed from 
all parental liability for their negli- 
gence except in those cases where it 
can be established that they are act- 
ing as the agent or servant of the 
owner of the car causing an injury.” 
Buelke v. Levenstadt, 190 Cal. 684, 
688, 214 P 42. 

17. Proceedings to procure license 
in general see Licenses § 98. ) 

18. See statutory provisions; and 
municipal ordinances, 


746 [42 C.J.] 


license to operate such a vehicle cannot be refused 
him;*® but it has also been held that, where the 
power of passing upon applicant’s qualifications 1s 
delegated to a designated official, applicant has no 
constitutional right of appeal from the decision of 
such official as to his qualifications.?° 

Mandamus.?!| Mandamus does not lie to control 
the discretionary power vested in the licensing offi- 
cial to examine applicants for licenses;?? and where 
the commissioner of licenses does not refusé to act 
in the grant of a chauffeur’s license, but acts ad- 
versely to the status claimed by applicant, manda- 
mus will not lie to compel the issuance of such 
license,?* unless there has been a clear and palpable 
violation of legal duty, or a palpably unreasonable 
exercise of it.?4 

[§ 226] 7. Carrying License and Exhibiting 
Badge. Under some regulations a chauffeur or 
operator must have his driver’s license with him at 
all times while operating a motor vehicle, and ex- 
hibit it when properly called upon to do so, and 
must also wear his driver’s badge at such times.?° 
In case a badge becomes lost, under some regula- 
tions a new badge with another number than that 
borne by the lost badge may be obtained.?¢ 

In the District of Columbia the commissioners of 
the District, under the general powers relating to 
the regulation of the movements of vehicles on 
publie streets conferred upon them by acts of con- 
gress,?" may enact police regulations which make 
punishable a driver’s failure to exhibit his permit 
when required.?® 

[§ 227] 8. License Fees.29 The state under its 
power to impose license taxes upon occupations 
within its limits*® may fix and impose a license fee 
or tax upon chauffeurs or driyers of motor vehicles,*1 
and it may delegate this power in whole or in part 
to municipalities;*? but where the legislature by 
statute requires a fee to be paid by chauffeurs, and 
expressly prohibits a municipality from levying any 
additional fee for the operation of motor vehicles 
to that levied by the state, a municipality cannot 
require a license fee from the driver of a public 
service motor vehicle.** Regulations have been held 
reasonable and valid which grade the fees imposed 
upon different chauffeurs, according to the character 
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of the motor vehicles they operate,** or which im- 
pose larger license fees on professional chauffeurs 
than on other operators or drivers;*° and the im- 


- posing of such special license fees on professional 


chauffeurs is not invalid as a deprivation of prop- 
erty without due process of law,*® or as being an 
arbitrary and an unusual tax.%7 

Amount of fee. In accordance with the general 
rules relating to the amount of license fees in gen- 
eral,*® especially those relating to the amount of 
motor vehicle license fees,*® the amount of the fee 
imposed upon a chauffeur or a driver as a police 
regulation should bear a reasonable relation to the 
necessary expense of issuing the license and enfore- 
ing the regulation;*#® and in accordance with this 
rule it has been held that a fee of one dollar im- 
posed by a city ordinance bears a reasonable rela- 
tion to such expense and is not invalid as an attempt 
to raise revenue under the police power.*1 

[§ 228] 9. Construction and Effect of License.*2 
A license to operate an automobile is a permit to 
do what otherwise would be unlawful,** is merely a 
personal privilege,** and is not a property right.** 

[§ 229] 10. Revocation or Suspension of License‘ 
—a. In General. A chauffeur’s or operator’s license | 
which has been regularly issued is valid unless or 
until revoked by the proper authority,*? the manner 
of and grounds for a revocation or suspension there- 
of being usually governed and controlled by the 
regulations relating to such licenses;4% and since a 
license to operate an automobile confers on the 
operator merely a privilege and not a right,? a 
statutory provision prescribing .the conditions ‘on 
which the privilege may be exercised and on breach 
of which it may be revoked or suspended is not 
unconstitutional as a denial of due process of law.°° 
The fact that the license is granted under a statute 
which provides that the license ‘‘shall be good until 
suspended or revoked’’ for certain causes does not 
constitute it a contract between the licensee and the 
state, so as to prevent a repeal of the statute and 
the requirement of an annual license.®! 

New license. Under some statutes where such a 
license is revoked for a specified cause, a new license 
cannot be issued to the same person until a pre- 
seribed period has elapsed.®? 


19. Peo. v. Thompson, 225 Ill. A. 
567. 
* 20. Taylor v. Smith, 140 Va. 217, 


124 SE 259. 

21. To compel enforcement of mo- 
tor vehicle license regulations gen- 
erally see supra § 145. 

22. Taylor v. Smith, 140 Va. 217, 
124 SH 259. 

23. Uszkay:v. Dill, 92 N. J. L. 327, 
106 A 17. 

[a] Rule applied where the com- 
missioner of motor vehicles refused 
to grant a chauffeur’s or driver’s li- 
cense to an enemy alien during the 
existence of a state of war. Uszkay 
we DAN 92 NaS. Ty 327106 AV LT. 

24. Uszkay v. Dill, supra. 

25. See statutory provisions; and 
municipal ordinances. 

26. In re Automobiles, 18 Pa. Dist. 
451, 36 Pa. Co. 155. 

[a] Thus a provision that in case 
of the loss of a badge, a new badge 
of another number than that borne 
by the lost badge may be obtained by 
filing with the state highway depart- 
ment, upon a blank to be furnished 
by such department, an affidavit re- 
citing the loss of such badge, when 
construed with another provision 
that each badge shall have a num- 
ber of its own, means that a new 


badge with a new number may be| erally see supra §§ 175, 176. 


supplied upon the loss of the old one. 
In re Automobiles, 18 Pa. Dist. 451, 
30 Pas ©Ou Too. 
27. Act January 26, 1887, Act Feb- 
ruary 26, 1892, and Act March 38, 1917. 
28. Croson v. District of Colum- 


ees 55 App! ((D.s@)) 222.922) (2d) 
4. 
29. Motor vehicle license fees gen- 


erally see supra §§ 193-209. 

30. See Licenses § 13. 

31. Ruggles v. State, 120 Md. 553, 
87 A 1080; Ball v. McKinney, (Tex. 
Civ. A.) 286 SW 341. 

32. Ball v. McKinney, supra. 

83. Waco v. Grimes, (Tex. Civ. A.) 
288 SW 1113; Ball v. McKinney, (Tex. 
Civ. A.) 286 SW 341. 

34. Cleary v. Johnston, 79 N. J. L. 
49, 74 A 588. 

35. Ruggles v.’ State, 120 Md. 553, 
87 A 1080, 

86. Ruggles vy. State, supra. 

37. Ruggles v. State, supra. 

38. See Licenses § 41. 

39. See supra §§ 194-199. 

40. ~State v. Perry, 138 S. C. 329, 
136 SE 314. 

41. Wasson yv. Greenville, 123 Miss. 
642, 86 S 450; State v. Perry, 138 S.C. 
329, 1386 SH 314. 

42. Of motor vehicle licenses gen- 


43. La Plante v. State Bd. of Pub- 
lic Roads, (R. I.) 1381 A 641. 

Nature of motor vehicle license 
generally see supra § 75. 

44. Cusack v. Laube, 104 Conn. 487, 
133 A 584; La Plante v. State Bd. of 
Public Roads, (R. I.) 181 A 641. 

45. La Plante v. State Bd. of Pub- 
lic Roads, supra. ; 

46. Revocation or forfeiture of 
motor vehicle licenses generally see 
supra §§ 182-186. 

47. O’Hare v. Gloag, 221 Mass. 24, 
108 NE 566. , 

48. See statutory provisions; and 
municipal ordinances. 

49. See supra § 228. 

50. Peo. v. Cohen, 128 Misc. 29, 217 
NYS 726; Peo. v. Stryker, 124 Misc. 
1, 206 NYS 146. 


51. Ruggles v. State, 120 Md. 553, 
87 A 1080. 
52. See statutory provisions; and 


case infra this note. 

[a] MQiustration.—Under a statute 
which provides that upon the con- 
viction of a second violation of the 
act the license issued to the person 
so convicted shall be revoked and 
shall not be issued for the space of 
six months, the provision is in the 
nature of a penalty imposed, and the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 230] b. Grounds for Revocation or Suspension. 
An operator’s license may be revoked for his fail- 
ure, upon his application therefor, to disclose any 
physical incapacity or infirmity;>°* and where power 
is given to revoke a license for sufficient cause, such 
power to revoke is not restricted to cases where the 
right of the public to use the highway in safety is 
involved,°* but the license may be revoked whenever 
the board or commission in good faith and in the 
exercise of reasonable discretion finds that the 
probable use of the motor vehicle by the licensee 
will be a detriment to the public safety, welfare, or 
morals,®°> as where he is charged with an offense of 
such a nature or committed in such a manner as to 
show a deliberate disregard of the criminal law, 
even though the crime is not directly connected with 
the operation of an automobile;°® and where the 
statute provides a punishment for the violation of 
a motor vehicle law to be imposed in a criminal 
proceeding, and also provides for a revocation of 
the chauffeur’s license by a hearing before a com- 
mission, the chauffeur’s license may be revoked for 
such violation, although there has been no conviction 
therefor in a eriminal proceeding.®°’ A minor who 
has been convicted of delinquency on the ground of 
traffie violations may be deprived of his heense to 
drive an automobile for a sufficient time to enable 
him to realize the necessity of observing traffic ordi- 
nances and speed laws.®® ; 

Intoxication.°® Under some statutes an automo- 
bile driver on a conviction for violation of particular 
provisions thereof or of particular offenses may be 
prohibited from driving for a specified period ;°° 
and a statute authorizing the suspension of an 
operator’s license pending the determination of a 
charge of driving while intoxicated is constitutional 
as against the objection that the punishment is 1m- 
posed in advance of conviction and that due process 
of law is denied.®t 

[§ 231] c. Hearing. In the absence of a provision 
for a hearing, in the statute authorizing a revocation 
or suspension of the license for a sufficient cause, 
the board or official having authority in the matter 
may act without giving the licensee a hearing before 
revoking or suspending his license;*®? and since a 
chauffeur’s or operator’s license does not confer 
upon him any property rights,°* a statutory pro- 
vision which authorizes the revocation or suspension 
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of such a license without a hearing is not unconsti- 
tutional, as a deprivation of property without due 
process of law,°* and the fact that the board or com- 
mission may, under the statute, give one person a 
hearing before suspending his license, but deny that 
privilege to another, does not render the statute in- 
valid as a denial of the equal protection of the 
laws, where the statute provides for an appeal from 
the order of such board or commission, on which 
appeal the licensee’s case may be presented in 
full.6° Under some statutes, however, such revoca- 
tion or suspension may be made only after a hearing 
at which the chauffeur or operator has an oppor- 
tunity to be heard,®® and it has been held that, where 
an operator is advised of a claimed violation of the 
law, and knows that, on conviction, a suspension of 
his license is a legal possibility, he has had an oppor- 
tunity to be heard.’ Such hearing is a judicial 
hearing at which the acting board or official may 
act only on the specific charges made,°* and the de- 
cision revoking the license must be based on legal 
evidence of sufficient weight to support such 
charges;°® but as such hearing is civil in its nature, 
even though the charges made are based upon the 
commission of a crime, the charges so made may be 
established by a preponderance of the evidence.?° 

[§ 232] d. Review. Under a statute providing 
that with certain exceptions a court conviction shall 
not be necessary to sustain a revocation or suspen- 
sion, and that a revocation or suspension shall be 
deemed an administrative act reviewable by a desig- 
nated court, such review relates to a revocation or 
suspension other than upon a conviction.71 Where 
the license of a driver is suspended but the court 
does not defer the operation of the order of sus- 
pension pending an appeal, the period of suspension 
runs from the date of the original order notwith- 
standing an appeal therefrom.7? 

[§ 233] 11. Effect of Failure To Comply with 
Law as to Driver’s or Chauffeur’s License7*—a, As 
Negligence. In accordance with the general rules 
of law relating to violations of statutes or ordi- 
nances as negligence,** in some jurisdictions the 
operation of a motor vehicle by an unlicensed driver, 


‘in violation of a statute or ordinance, constitutes 


negligence per se,‘®> but in other jurisdictions is 
merely prima facie evidence of negligence,’® which 
may be overcome by subsequent evidence to the 


license cannot be issued to any per- 
son who by his own acts has sub- 
jected himself to the penalty, until 
the six months have elapsed. Berg- 
doll’s Case, 36 Pa. Co. 12. 

53. O’Hare v. Gloag, 221 Mass. 24, 
108 NE 566. 

54. Glass v. State Bd. of Public 
Roads, 44 R. I. 54, 115 A 244, 

55. Glass v. State Bd. of Public 
Roads, supra, s 

56. Glass v. State Bd. of Public 
Roads, supra. 

57. State v. State Road Commn., 
CWonVias) 13 SEAT. 

58. State v. Pacific County Super. 
Ct., 189 Wash, 1, 245 P 409, 45 ALR 

0 


59. Driving while intoxicated as 
an offense see infra XIX, 

60. See infra XIX. 

61. Peo. v. Stryker, 124 Misc. 1, 
206 NYS 146. 

62. La Plante v. State Bd. of Pub- 
lic Roads, (R. I.) 131 A 641. 

63. See supra § 228. 

64. See cases infra this note. 

[a] In Rhode Island (1) this has 
been held to be the law under Gen. L. 
(1928) § 1432, as amended by Pub, L. 
(1925) c 670 § 5. La Plante v. State 
Bd. of Public Roads, 131 A 641. (2) 


But under the statute, prior to this 
amendment, the licensee was entitled 
to a hearing before a suspension or 
revocation of his license. La Plante 
v. State Bd. of Public Roads, supra. 

65. La Plante v. State Bd. of Pub- 
lic Roads, supra. 

66. See statutory provisions. 

[a]. In Rhode Island (1) under 
Pub. L, (1916) c 1354 § 26, authoriz- 


ing the state board of public roads 


to suspend the license of an operator 
of a motor vehicle involved in an 
accident resulting in the death of any 
person, and providing that thereupon 
the board shall revoke the license un- 
less upon investigation or after a 
hearing it finds that the accident oc- 
curred without any serious fault of 
the operator, a revocation could be 


had.only after a hearing at which 


the operator is given an opportunity 
to be heard. Tanguay v. State Bd. 
of Public Roads, 46 R. I. 134, 125 A 
293. (2) Under a later statute in 
this state a hearing is not required. 
See supra note 64. . 


67. Peo. v. Cohen, 128 Misc. 29, 217 
NYS 726. , 
68. Glass v. State Bd. of Public 


Roads, 44 R. Ll. 54, 115 A 244, 
69. Glass v. State Bd. of Public 


Roads, supra. 

[a]. Evidence held insufficient to 
sustain the revocation of a license 
on the ground that a licensee was 
an unfit person because of receipt 
of stolen goods. Glass v. State Bd. 


of Public Roads, 44 R. I. 54, 115 
A 244, 
70. Glass v. State Bd. of Public 


Roads, supra. 

71. Peo. v.. Cohen, 128 Mise. 29, 
217 NYS 726. 
gaa? Kidner v. Daniels, 22 Cox ca. G 

73. Effect of failure to comply 
with law as to license or registration 
of vehicle see supra §§ 187-191. 

he See Negligence [29 Cyc 436 et 
seq]. 

75. Brown v. Green, 29 Del. 449, 
100 A 475; Lindsay v. Cecchi, 26 Del: 
133, 80 A 523, 35 LRANS 699; Speight 
v. Simonsen, 115 Or. 618, 239 P 542, 


43 ALR 1149; White v. Kline, 119 
Wash. 45, 204 P 796. : 
76. McMahon vy... Pearlman, 242 


Mass. 367,°136 NE 154, 23 ALR 1467; 
Holden v. McGillicuddy, 215. Mass. 
563, 102 NE 923; Holland vy. Boston, 
213 Mass. 560, 100 NE 1009; Bourne 
v. Whitman, 209 Mass. 155, 95 NH 
404, 85 LRANS 701; Austin v. Roch- 


- 
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effect that notwithstanding the driver was not li- 
censed, he was thoroughly competent, and was not 
responsible for the accident.*7 But in any event, 
whether such negligence is regarded as per se or 
merely prima facie, unless thee is a causal connec- 
tion between it and injuries resulting from the 
operation of the motor vehicle, it does not constitute 
such actionable negligence as to justify a recovery 
against the owner or operator for such injuries,’® 
or constitute such contributory neglgence as will 
preclude him from recovering for injuries received.*® 
The employment of an unlicensed chauffeur has a 
bearing upon the exercise of the care which the 


owner of an automobile owes toward other persons 


on the highway, in the operation of his car;*° and 
although an owner in employing a driver without 
full inquiry as to his being a licensed chauffeur, as 
required by statute, may be regarded as guilty of 
negligence as to all acts of the chauffeur within the 
line of his employment and in the performance of 
acts authorized by the owner,*! the owner cannot be 
charged with liability for acts committed by such 
chauffeur outside the course of his employment and 
without the authorization of the owner.*? 

[§ 234] b. Other Rights and Liabilities—(1) Of 
Owner or Driver—(a) General Rule. In accordance 
with these principles of law*? and in the absence of 
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[§§ 233-234 
a statutory provision to the contrary,®* the mere 
fact that a motor vehicle is operated upon the public 
highway by a driver who has not complied with the 
law as to procuring a chauffeur’s or operator’s lie 
cense,**> or having his license with him,*® or having 
his badge in sight as required by statute,°7 does not 
make the driver a trespasser on the highway, and 
unless there is a causal connection between the fail- 
ure to procure such license and the resulting in- 
juries, the operation of the machine without a 
chauffeur’s or operator’s license does not affect the 
right of the owner or operator to recover for in- 
juries to person or property, sustained through the 
fault of a third person,®® nor preclude a recovery 
by the owner for damages to the machine.*® So, 
also, the failure to have such license does not render 
the owner or driver liable for injuries or damages 
caused by the motor vehicle to others.°° 

In Massachusetts, although a contrary view pre- 
vails in respect of the operation of an unregistered 
or unlicensed motor vehicle,®+ the mere failure of 
the driver to have a chauffeur’s or operator’s license 
does not render him a trespasser on the highway,%? 
and although such failure is evidence of negli- 
gence,®* unless it was a contributing cause to the 
resulting injuries it does not as a matter of law 
prevent the owner or operator from recovery for 


283 Mo. 


ester Folding Box Co., 111 Misc. 292, | 


181 NYS 275 [aff 194 App. Div. 952, 
185 NYS 108]. ' 
77, Austin v. Rochester Folding 
ox Cos. Supra. 

Be: iota v. Green, 29 Del. 449, 
100 A 475; Lindsay v. Cecchi, 26 Del. 
133, 80 A 523, 35 LRANS 699; Dervin 
v. Frenier, 91 Vt. 398, 100 A 760; 
White v. Kline, 119 Wash. 45, 204 P 
96. 
‘ Right of recovery against owner or 
operator generally see infra §§ 234— 
aco: Speight v. Simonsen, 115 Or. 
618, 239 P 542, 43 ALR 1149. 

Owner or operator not precluded 
from recovering generally see infra 
§§ 234-236. ’ 

go. Austin v. Rochester Folding 
Box Co., 111 Misc. 292, 181 NYS 275 
{aff 194 App. Diy. 952, 185 NYS 108]. 

81. Rothenberg v. Hartman, 178 
NYS 400. 

Ihiability of owner for acts of 
chauffeur within course of employ- 
ment generally see infra XIV. 


g2. Rothenberg v. Hartman, 178 
NYS 400. 
Liability of owner for acts of 


chauffeur outside course of employ-~- 
ment generally see infra XIV 

83. See supra § 233. . 

84. >Rule under Connecticut stat- 

infra 236. 

Mie. tuk + General Baking Co., 
896, 223 SW 89; Clark v. 
Doolittle, 205 App. Div. 697, 199 NYS 
Si St. Mouis, vetc.,. i. Coty. Price; 
(Tex. Civ. A.) 244 SW 642. 

Regulations as to chauffeur’s or 
operator’s license see supra §§ 213- 


2205 ' 
Yeager v. Winton Motor Car- 
riage Co., 53 Pa. Super. 202. 

{a] Illustration.—Where an auto- 
mobile is owned by two _ partners, 
both of whom are licensed, and the 
machine carries the number of one 
of the licensed partners, and both 
partners are occupants of the ma- 
chine, the operation of the machine 
by the partner whose license is not 
carried is not a violation of a statute 
requiring an automobile operator to 
procure a license and post his license 
number on the machine. Yeager v. 
Winton Motor Carriage Co., 53 Pa, 
Super. 202. 

87. Latham v. Cleveland, etc., R. 
Co., 164 Wy A559: 


Duty to wear badge in sight gener- 
ally see supra § 226. 

88. Ill—Crossen y. Chicago, 
Eva C Ow orl eAne aon 

Ky.—Moore v. Hart, 171 Ky. 725, 
188 SW 861. 

Mo.—Stack v. General Baking Co., 
283) Mo, 396, 223) ISWe'S9k Dixon” v. 
Boeving, (A.) 208 SW 279. 

N, J.—Muller v. West Jersey, etc., 
155 MOO OR AN ig by BESGs TAR) IN BOiBy 

Or.—Speight v. Simonsen, 115 Or. 
618, 239 P 542, 48 ALR 1149. 

Pa.—Colonial Auto, Co. v. Connolly, 
37 Pa. Co. 482. 

R. I.—Marguis v. Messier, 39 R. I. 
Diblay 99 Al 52K: 

Tex.—St. Louis, ete, R. Co. v. 
Price, (Civ. A.) 244 SW 642; Ameri- 
can Auto. Ins. Co. v. Struwe, (Civ. 
A.) 218 SW 534. 

Va.—Southern R, Co. v. Vaughan, 
118 Va. 692, 88, SH 305, LRA1916B 
1222, AnnCas1918D 842. 

W. Va.—Hersman v. Roane County 
Ct., 86 W. Va._96, 102 SE 810. 

Ont.—Godfrey v. Cooper, 46 Ont. L. 
565, 51 DomLR 455, 10 BRC 134. 

[a] MTlustration.—The fact that a 
chauffeur killed in an accident did 
not have the license required by law 
does not preclude a recovery for his 
death, by his administrator, where 
the absence of such license did not 
proximately contribute to the hap- 
pening of the accident. Southern R. 
Co. v. Vaughan, 118 Va. 692, 88 SH 


etc., 


305, LRAI916H 1222, AnnCas1918D 
842. : 
[b] In Alberta, a contrary doc- 


trine was contended for, but the case 
was decided otherwise on the ground 
that the driver of the car, an automo- 
bile salesman who was operating the 
ear for the purchaser for the pur- 
pose of locating some trouble therein, 
was not a chauffeur so as to require 
a license as such. Hutchinson v., 
Shearer, 13 Alta. L. 309, 41 DomLR 
418, [1918] 2 WestWkly 480. 

89. Cal.—Page v. Mayors, 191 Cal. 
263, 216 P 31. ‘ 

Ill—Moyer v. Walden W. Shaw 
Livery "Co. 1205. Tle TA, 27.3" Crocsen 
Vi CMiCAso, OUCs NrEt. OO mes Small mma 
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N. J.Shaw v. Thielbahr, 82 N. J. 
L, 23, 81 A 497. 

N. Y.—Clark v. Doolittle, 205 App. 
Div. 697, 199 NYS 814. 

N. C.—Zageir v. Southern Express 


Con LRISING (C6 O25189 Siilase 

Pa.—Hart v. Altoona, ete., Hlectric 
R. Co., 79 Pa. Super. 180; McIlhenny 
v. Baker, 63 Pa. Super. 385; Yeager 
v. Winton Motor Carriage Co., 53 Pa. 
Super. 202. E 

W. Va.—Hersman vy.’ Roane County 
Ct., 86 W. Va. 96, 102 SE 810. 

B. C.—Walker v. British Columbia 
Hlectnice “Col 36 B. eG. 83 :8o5 (Looommet 
epee 1162, [1926] 1 WestWkly 

[a] Illustration. — An automobile 
Owner, who drove her car without 
having been examined as to her quali- 
fications and without a license au- 
thorizing her to drive, in violation 
of a city ordinance, did not thereby 
lose her right of action against an 
express company which negligently 
backed its truck out of an alleyway 
and collided with her car to its in- 
jury, since her violation of law was 
not the proximate cause of the dam- 
age. Zageir v. Southern Express Cog 
171 N.C. 692, 89. SEH 43: 

90. Del.—Brown vy. Green, 29 Del. 
449, 100 A 475; Lindsay v. Cecchi, 26 
Del. 133, 80 A 523, 35 LRANS 699. 

N. Y.—Wolcott v. Renault Selling 
Branch, Inec., 175 App. Div. 858, 162 
NYS 496 [rev on other grounds 223 
N. Y. 288, 119 NE 556]. 

Porto Rico.—Castle v. Zorilla, 8 
Porto Rico Fed. 491. 

R, I.—Marquis v. Messier, 39 R. I. 
563, 99 A 527, 

Tex.—St. Louis, ete., R. Co. v. Price, 
(Civ. A.) 244 SW 642. 

Vt.—Dervin v. Frenier, 91 Vt. 398, 
100 A 760. 

W. Va.—Hersman v. Roane County 
Ct, 86 W. Va. 96, '102"Sm 810, 

Man.—Pederson y. Patterson, 
DomLR 368. 

91. See supra §§ 189, 190. 

92. McMahon y. Pearlman, 242 
Mass. 367, 136 NE 154, 23 ALR 1467; 
O’Hare v. Gloag, 221 Mass. 24, 108 
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NE 566; Bourne _v. Whitman, 209 
aa 155, 95 NE 404, 35 LRANS 
[a] Failure of. an applicant for a 


license to disclose the fact that he 
had any physical incapacity or in- 
firmity in answer to questions call- 
ing for such disclosure in the appli- 
cation does not of itself render the 
license issued him void. O’Hare vy. 
Gloag, 221 Mass. 24, 108 NE 566. 
93. See supra § 233. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 234-237] 


injuries to person or property caused through the 
fault of a third person;?* nor render him liable for 
injuries to third persons.°® 

[§ 235] (b) In Case of Operation by Unlicensed 
Minor.°® The fact that a parent fails to join with his 
minor child in making his application for an opera- 
tor’s license, and permits such child to operate his 
automobile without such license, does.not render him 
lable for injuries caused by the child in operating 
the vehicle, where there is no causal connection be- 
tween the failure to have a license and the injuries 
so caused;** and this rule applies, although it is 
made unlawful, by statute, for the parent to cause 
or permit his child to operate a motor vehicle with- 
out having first obtained an operator’s license.®** 
So, also, in the absence of such causal connection, 
the fact that the motor vehicle is driven by an un- 
licensed minor does not preclude a recovery for 
injuries to or the death of his parent, who was riding 
with him at the time of an accident,®® nor does it 
preclude a recovery for damages to the vehicle.* 
Although a person is regarded as negligent in per- 
mitting his son, under eighteen years of age, to 
operate a motor vehicle without obtaining a permit 
as required by a city ordinance; he may recover for 
injury to his vehicle from a collision with a motor 
bus, unless his negligence is the proximate cause of 
the injury.’ 

[§ 236] (c) Contrary Rule. Under the Connecti- 
cut statutes, although a motor vehicle is duly regis- 
tered, if it is operated by an unlicensed person ‘the 
owner is expressly precluded from recovering for 
injuries caused to his person or property through 
such operation.? The object of this statute is to 
deprive unlicensed operating owners of a recovery 
when injured in person and property by others 
upon the highways, where otherwise they would be 
entitled to recovery;* and therefore does not pre- 
elude a recovery by the operator of the vehicle, 
although he is unlicensed.® If the operator has been 


duly licensed, he is not an ‘‘unlicensed person’’ 

94. McMahon vy. Pearlman, 242|122 A 108. 
Mass. 367, 136 NE 154, 23 ALR 1467; 5. 
Holden v. McGillicuddy, 215 Mass.|115 A 694. 
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Shea v. Corbett, 97 Conn. 141, 


[42 C.5.] 749° 


within the meaning of the statute so as to preclude 
a recovery for injuries, by reason of the mere fact 
that he does not have his license card with him at 
the time of the accident,’ or by reason of the fact 
that he has not indorsed his signature on his license 
as required by statute;" nor ‘does the fact that a 
disabled motor vehicle which is being towed by 
another is steered by an unlicensed driver preclude 
the owner from recovering for Anjuries, since in 
such case the car is not being ‘ ‘operated’’ by an 
unlicensed person within the meaning. of the stat- 
ute. The fact that the automobile is operated by 
an unlicensed driver, however, does not render the 
owner liable for all injuries caused thereby irre- 
spective of negligence in its operation,’ or contribu- 
tory negligence on the part of the person injured.'° 

Nonresident drivers. Under a statute which per- 
mits a nonresident, who is properly licensed in the 
state of his residence, lawfully to operate a duly 
registered automobile on the highways of the state- 
for a limited period, the foreign license, for such 
period, has the effect of a local license, and there- 
fore the owner of the automobile may recover dam- 
ages for injuries to it caused by the negligence of 
a third person while it is being so operated by such 
nonresident, notwithstanding he has not procured 
a local license;1? and the nonresident driver may 
also recover damages for injuries caused to him 
while he is so engaged.1® 

[§ 237] (2) Rights of Passenger.‘ A passenger 
in a motor vehicle is not precluded from recovering 
for injuries sustained through the negligence of a 
third person by reason of the ‘fact that the driver 
of the car in which he was riding was operating 
without a chauffeur’s or operator’s license;!® for 
even though the driver is at fault in this respect, 
the passenger, in some jurisdictions, is not so iden- 
tified with him as to be chargeable with such fault.2¢ 
The fact that such a passenger, employing as a 
chauffeur one who is not specially licensed as such, 
violates a statute prohibiting such employment, is 


“It is admitted that the plaintiffs’ 
driver, who was with their motor- 
vehicle when it became disabled, was 
‘an unlicensed person in violation of 


563, 102 NE 923; Holland v. Boston, 6. Kiely v. Ragali, 93 Conn. 454, 
213 Mass. 560, 100 NE 1009; Bourne] 106 A 502. 
v. Whitman, 209 Mass. 155, 95 NE {a] Thus the fact that an employee 


404, 35 LRANS 701. 
95. McMahon v. Pearlman, 242 
Mass. 367, 136 NE 154, 23 ALR 1467. 


96. Liability of parent for opera- 
tion by child in general see infra 
XIV. 


97. Arrelano v. Jorgensen, 52 Cal. 
A. 622, 199 P 855. 


98. Arrelano v. Jorgensen, supra. 


98. Scorsoni v. Pittsburgh Provi- 
sion; ‘etc, \Co.,° 272 Pa. 253: 116) A 
154, 

{a] TIllustration.—Where a colli- 


sion between defendant’s motor vehi- 
cle and a* motor vehicle driven by 
plaintiff's minor son, who has no 
driver’s license, as required by stat- 
ute, is due to the negligence of 
defendant’s driver, there is no causal 
connection between the minority of 
plaintiff's son and the death of plain- 
tiff's husband ‘who was riding with 
him, and the fact that he was riding 
with an unlicensed minor under the 
age limit does not defeat a recovery 
for his death. Scorsoni v. Pittsburgh 
Provision, etc., Co., 272 Pa. 253, 116 
A 154. Z 

1. MclIlhenny v. Baker, 63 _ Pa. 
Super. 385; White v. Kline, 119 Wash. 
45, 204 P 796. 

2. White v. Kline, supra. 

83. See Conn. Gen. St. (1918) § 1565, 
and subsequent statutes, and other 
statutory provisions. 

4. Andrews v. Olaff, 99 Conn, 530, 


of a duly licensed dealer, who has 
sold the car to another, does not have 
his license card at the time of the 
accident, when he was teaching the 
purchaser’s agent to operate the car, 
does not make him an unlicensed per- 
son so as to preclude a recovery. 
Kiely v. Ragali, 93 Conn. 454, 106 A 
502. 

7. Cusack v. Laube, 104 Conn. 487, 
133 A 5S4: 

[a] Reasons for rule.—‘‘The in- 
dorsement of the license is, at most, 
a convenient aid, supplementing the 
personal statistics tontained in the 
application and appearing on the li- 
cense, in identifying the possessor as 
the person to whom it was issued, 
and the General Assembly may well 
have regarded the prescribed fine as 
a sufficient penalty for failure to so 
indorse it and the provision of the 
prior statute making indorsement an 
essential prerequisite to the validity 
of the license as too drastic a con- 
sequence of such failure. Whatever 
the incentive may have been, the pro- 
vision was dropped from the statute, 
and there can be-no question that a 
person who has lawfully obtained an 
operator’s license, whether or not he 
has indorsed it, is a licensed opera- 
tor, Cusack v. Laube, 104 Conn. 
487, 183 A 584, 585. 

8. Dewhirst v. Connecticut Co., 96 
Conn, 389, 392, 114 A 100. 


the provisions of’ the Act concerning 
motor-vehicles. The second question, 
therefore, is whether the plaintiffs’ 
vehicle ‘was being operated’ by him. 
We think it was not. It is true that 
it is found that, after the plaintiffs’ 
truck was disabled so that it had to 
be towed by the Edwards truck, he 
steered the plaintiffs’ truck; put he 
did not cause that truck ‘to "move or 
perform the acts desired,’ or ‘direct’ 
its ‘working’. Century Dictionary. 
At the time of the collision he had 
nothing to do with its movement or 
position. It was not operated by him, 
and so it is immaterial that he was 
unlicensed on the day of the acci- 


dent.” Dewhirst v. Connecticut Co., 
supra. 

9. Black v, Hunt, 96 Conn. 668, 
115 A 429. 

10. Black vy. Hunt, supra. 

11. See Connecticut Pub. Acts 


(1919) c 233 § 21; and other statu- 
tory provisions. 

12. Shea v. Corbett, 97 Conn. 141, 
115 A 694. 

13. Shea v. Corbett, supra. 

14. Rights and liabilities of pas- 
sengers or guests generally see infra 
XIV. 

15. Porter v. Jacksonville Electric 
Co., 64 Fla. 409, 60 S.188; @odfrey v. 
Cooper, 46 Ont, L. 565, 51, DomLR 
455, 10 BRC 134. 

16. Godfrey v. Cooper, supra. 

Negligence of driver as not imputed 
to passenger see infra XIV. 


we 
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over a considerable period, the purchaser is entitled 
to show their usual course of dealing both before 
and after the delivery to the dealer of the car 
in question, in order to show the dealer’s authority 
to sell in the course of business.®° 

Delivery to used car dealer for sale. An owner 
who leaves his car with a used ear dealer for the 
purpose of finding a purchaser clothes him with 
the indicia of authority to sell the car, according 
to the custom of trade, so that good title passes 
to an innocent buyer;*! and especially is this true 
where the dealer’s reputation for honesty and fair 
dealing is known to the owner to be bad.* 

The assignee of a contract of conditional sale of 
a car, made by a dealer, is under an obligation to 
see that the car is not left under the control of 
the dealer, to be offered to the public,®? and where 
the car remains in the dealer’s possession and is 
sold by him to an innocent purchaser without actual 
notice of the prior sale, the assignee cannot en- 
force his title against the purchaser, although the 
contract was properly recorded.®* 

Other acts estopping owner. It would seem that 
any act or conduct of the owner inconsistent with 
a claim of ownership or tending to acknowledge title 
in another may constitute an estoppel;°° so that it 
has been held that evidence that the owner of a 
ear exhibited it as the one to be given the winner 
of a newspaper subscription contest is sufficient to 
estop him from claiming title thereto on the ground 
that it had not been sold to the newspaper, as 
against the winner of the contest;°® and one fur- 
nishing the money for the purchase of a car, who 
permits title to be taken in the name of another 
and possession to be retained by him, is estopped 
from denying such other’s authority to mortgage the 
automobile to a third person.®** Where the condi- 
tional seller of a car, for the purpose of changing 
the terms of payment, procures the buyer to execute 
a new conditional sale agreement, and surrenders 
the former agreement and the promissory notes 


MOTOR VEHICLES 


 [§§ 249-943 


given therewith, marked paid, he is precluded from 
asserting title to the car as against an innocent pur- 
chaser for value from the conditional buyer, on 
account of having clothed the buyer with the pos- 
session and apparent ownership.®* 

Acts not constituting estoppel. The fact that one 
furnishing the money to buy a motor vehicle permits 
another to take and hold title and exercise apparent 
ownership does not estop him to claim title as be- 
tween himself and the nominal owner,®? nor as 
against judgment creditors of the latter,“® although 
as against a mortgagee or innocent purchaser he 
would be precluded from asserting his title. But 
merely allowing another to have possession of an 
automobile is not enough to estop the owner from 
recovering his property from a third person who 
has purchased it in good faith from the possessor,* 
nor is permitting the state license to be issued in 
the name of the person to whom the car has been 
intrusted.7? And the mortgagee of an automobile, 
under a duly recorded mortgage given to secure 
money borrowed to pay the purchase price of the 
car, is not estopped from claiming it in the hands 
of an innocent purchaser for value by the fact 
that the original seller gave the mortgagor a bill 
receipted as paid in full, which was delivered by 
him to his subsequent buyer with the car.’ 

[§ 243] C. Bailment.7° The general rules relat- 
ing to bailments of personal property and the 
rights and duties of the parties thereto apply also 
to bailments of motor vehicles.7* Hence, when one 
borrows an automobile from another. for his own 
use, the borrower becomes a bailee,’’ responsible to 
the owner for the reasonable use of the vehicle bor- 
rowed,’® and the legal relationship created is that 
of a gratuitous bailment;"® in such case there is 
no relation of master and servant or principal and 
agent,®® even though the borrower is at other times 
and for other purposes the servant or agent of 
the lender.’ Delivery of a car by the owner to 
another to be tested and appraised, with the in- 


60. Guaranty Security Corp. v.| Bickley, 152 La. 622, 94 S 188; Ca- 78. Tobin v. Syfrit, (Del.) 122 A 
Fastern SS. Co., 241 Mass. 120, 134] nales v. Earl, 168 NYS 726. 244, 
NE 364. {a] Chauffeur in possession of [a] Infant bailee. — Where the 
61. Carter v. Rowley, 59 Cal. A.| car.—The placing of a motor vehicle| owner of an automobile lends it to 


486, 211 P 267; Biossat v. Trainor, 


by the owner in the hands of his 


an infant who promises to exercise 


225 TS AS 2 TM. 

62. Biossat v. Trainor, supra. 

63. Gump Inv. Co. v. Jackson, 142 
Va. 190, 218 SE 506, 4 ALR 82. 


64. Gump Inv. Co. v. Jackson, 
supra. 

65. See cases infra notes 66-68. 

66. Jones v. Burks, 110 Ark. 108, 


161 SW 177. 

67. Luzadder v. Hale, 118 Kan. 85, 
233 P 1046; Hartford vy. Stout, 102 
Wash. 241, 172 P 1168. 

68. Vanderpool v. Burkitt, 113 Or. 
656, 234 P 289. 

69. Hartford v. Stout, 102 Wash. 
241, 172 P 1168. 


70. Hartford v. Stout, supra. 
[a] Illustration. — Where. the 
father of the owner of a car took 


title thereto in his own name at the 
time of purchase, and procured the 
state license and insurance in his 
own name, and executed a mortgage 
thereon to another, but the son paid 
the fee and premiums and the install- 
ments on the mortgage, and as be- 
tween father and son the car belonged 
to the son, the son is not estopped 
as against judgment creditors of the 
father to claim title to the ear, al- 
though he is so estopped as against 
the mortgagee or an innocent pur- 
chaser from the father. Hartford vy, 
Stout, 102 Wash. 241, 172 P 1168. 

71. See supra text and note 53. 

72. Overland Texarkana Co. vy; 


chauffeur is not inconsistent with his 
ownership of it, so as to estop him 
to claim it as against an innocent 
purchaser from the chauffeur. Ca- 
nales v. Earl, 168 NYS 726. 

73. Forrest v. Benson, 150 Ark. 
89, 233 SW 916. 

[a] Reason for rule.—Possession 
is only prima facie evidence of title, 
and the doctrine of caveat emptor 
prevails notwithstanding possession. 
Forrest v. Benson, 150 Ark. 89, 233 
Sw 916. 

74 Finance Serv. Corp. v. Kelly, 
(Mo. A.) 235 SW 146. 

75. Cross references: 

Bailment for repair see infra § 412 
et seq. 
se AE haere by bailee see infra §§ 244- 


Liability of owner or bailee for in- 
jury by operation see infra XIV. 
76. Bailments generally see Bail- 

ments, 6) CP J. peioso: 

77. Johnson v. H. M. Bullard Co., 
95) Conn: 251,111 A 70} 12°AG RY 766: 
Tobin v. Syfrit, (Del.) 122 A 244. 

[a] An infant, using a car by 
agreement with another infant who 
had the rightful possession thereof, 
is not a bailee, on account of the 
want of capacity to contract. Miller 
Vv. Peck, (Tex. .Cive AS) Q2589°S'W 8s8i 

[b] Unauthorized use imposes lia- 
bility for reasonable hire. Bush v. 
Fourcher, 3 Ga. A. 43, 59 SE 459. 


care in the use of it and by whose 
unskillful driving it is injured, the 
infant is not liable in tort therefor, 
since to hold him so liable would in 
effect be the enforcement of liability 
on his contract, from which liability 
he is immune. Brunhoelzl v. Brandes, 
90 N. J. L. 31, 100 A 168. 

_ [b] Person learning to drive.—An 
inexperienced person who is learning 
to drive an automobile in the pres- 
ence of and under the tuition of an 
experienced man, with the consent of 
the owner to such use, is not liable 
for injury to the automobile in the 
absence of positive negligence. Ber- 
Lp v. Hunt, 89 Wash. 475, 154 P 

Responsibility of bailee for use and 
care of property bailed in general 
see Bailments § 47 et seq. 

79. Johnson v. H. M. Bullard Co., 
aes Conn. 12515781 Aw 0 en eA 

Gratuitous bailments in general see 
Bailments § 18. 

80. Johnson vy. H. M. Bullard Co., 
95 Conn. 251, 111 A 70, 12 ALR 766; 
Tobin v. Syfrit, (Del.) 122 A 244. 

Bailment distinguished from: 
Agency see Bailments § 14, 

Relation of master and servant see 

Bailments § 13. 

81. Johnson vy. H. M. Bullard Co., 
ale Conn. 251, 111- A 70) 12) ADR 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tention that it shall be turned in as part payment 
for another car,** or redelivery by a buyer to his 
seller for the purpose of having repairs made, in 
fulfillment of a warranty,®* constitutes a bailment 
for the benefit of both parties; and as in other 


_ bailments for mutual benefit,*4 the bailee of a motor 


vehicle is required to use ordinary care with ref- 
erence to the car.*® One intrusted with another’s 
lottery ticket entitling the holder to participate 
in the drawing for an automobile takes possession 
of the cay won thereby as bailee of the owner of 
the ticket, under the implied agreement to redeliver 
either the ticket or the automobile.s® Where one 
takes possession of automobiles under an instru- 
ment acknowledging that the cars are the property 
of another, and agrees to hold them for the purpose 
of storage, the transaction is not a sale, mortgage, 
or lease, but creates the relation of bailor and bailee 
between the parties.** 

Transactions not constituting bailment.s® One 
who has not taken possession of a car, although 
requested to do so, cannot be considered a bailee.’® 

Redelivery. A bailee to whom a car has been 
delivered for safe-keeping is relieved from liability 
by redelivering the identical car bailed in as good 
condition as when he received it,?° although its value 
is less than that stated in his receipt for it.+ 

Effect of judgment against bailee. It is the duty 


Albertson, 47 Cal. 
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requested by a police officer to re- 


, 


[42 0. J.] 753 


of a bailor to protect his bailee and to defend un 
action brought against him for the possession of 
the property ;2 and the bailor is bound by the result 
of an action of replevin for the bailed automobile, 
where he had notice of the action and opportunity 
to control and manage the defense.®* 

[§ 244] D. Conversion—1l. In General. The gen- 
eral rules relating to conversion of personal prop- 
erty are applicable to the conversion of motor ve- 
hicles.°** To constitute a conversion of a motor 
vehicle, there must, as in other cases,®® be an un- 
authorized assumption and exercise of ownership 
thereof.°® Retention of possession of a car after 
the holder has learned or had reasonable means of 
knowing that the person from whom he purchased 
it had no right to convey title is a conversion,®’ and 
the guilty party is not relieved of liability therefor 
by his ignorance of the owner’s title.°% Similarly, 
one who has no titJe is guilty of a conversion if 
he refuses to restore the vehicle to the owner upon 
demand except upon the payment of unjustifiable 
charges.®? 

Conversion by bailee. A bailee of a car, who re- 
delivers it to the person from whom he received it, 
is not liable as for a conversion to one who had 
a right of possession superior to that of the bailor.t 
On the other hand one in whose possession a car 
has been left is not guilty of conversion in deliver- 


(2) Where plaintiff suing for a con- 


82. Chastek v. 
A (594198 Po 3st. 

83. Wellberg v. Duluth Auto Sup- 
ply Co., 146 Minn. 29, 177 NW 924. 

Bailment for repairs generally see 
infra § 412 et seq. 

84. Degree of care required in 
bailment for mutual benefit see Bail- 
ments §§ 61-64, 

85. Chastek v. Albertson, 47 Cal. 
A. 788, 191 P 371;-Wellberg v. Du- 
luth Auto Supply Co., 146 Minn. 29, 
177 NW 924; Train vy. Atchison, ete., 
R. Co., 214 Mo. A. 354, 253 SW 497. 

[a] Acts amounting to want of 
ordinary care.—The action of a bailee 
of an automobile in taking it into the 
business section of a large city, and 
leaving it unattended and!unwatched, 
where simple means were at hand by 
which the machine could have been 
made more secure, as by locking the 
ignition switch, is want of ordinary 
care. Chastek v. Albertson, 47 Cal. 
Aes. 194) PO STL, 

{b] A warehouseman is liable for 
the negligent acts of his servants, 
acting within the scope of their au- 
thority, which resulted in the de- 
struction of an automobile, although 
the car had been partially or entirely 
relinquished to the custody of a rail- 
way company for shipment, and the 
bill of lading had been signed and 
the car accepted by the railroad. 
Train v. Atchison, etc., R. Co.,~ 214 
Mo. A. 354, 253 SW 497; Ormsby v. 
A. B. C. Fireproof Warehouse Co., 
214 Mo. A.. 336, 253 SW 491. 


86. Matta v. Katsoulas, (Wis.) 
212 NW 261. | 
[a] Im such case, the bailee can- 


not defeat the winner’s right to the 
car by showing that it was secured 
by lottery in violation of law, such 
defense being available only between 
the immediate parties to the contract 
of lottery. Matta v. Katsoulas, 
(Wis.) 212 NW 261. 

Lotteries generally see Lotteries 38 


Cave Dass: 

87. General Motors Acceptance 
Corp.. v. Hupfer, 113 Nebr. 228, 202 
NW 627. 


88. Bailment distinguished from 
other transactions and relations see 
Bailments §§ 3-14. an 


89. Zeterstrom v. Thomas, 
Conn. 702, 104 A 237, 1 ALR 392. 
[a] Zlustration—One who was 


[42 C. J.—48] 


move a damaged motor cycle from 
the scene of a collision, and refused 
to do so, and the next day was again 
asked to remove it and, upon going 
to the place, found that it had been 
stolen, is not liable as a bailee for its 
loss. Zeterstrom v. Thomas, 92 Conn. 
702, 104 A 237, 1 ALR 392. 


80. Drew v. King, 76 N. H. 184, 
80 A 642. 
91. Drew v. King, supra. 


92. Ledany v. Assad, 91 Conn. 316, 
99°A 762. 

93. Ledany v. Assad, supra. 

94. Conversion of chattels in gen- 
eral see Trover and Conversion [38 
Cycr1997 1: 

95. Conversion generally see Tro- 
ver and Conversion [38 Cyc 2005]. 

96. Lucas v. Durrence, 25 Ga. A. 
264, 103 SE 36; Henry v. Rozgonyi, 
187 NYS 567; Kolaskie v. Dressner, 
75 Pa. Super. 180; Baldwin Motor Co. 
y ae Hord, (Tex. Civ. A.) 282 .\SWw 
832. 

{a] “Any distinct act or dominion 
wrongfully exerted over one’s prop- 
erty in denial of his right, or incon- 
sistent with it, is a conversion.’ 
Cooley Torts (24 ed) p 524 [quot 
Baldwin Motor Co. v. De Ford, (Tex. 


Civ. A.) 282 SW 832, 833]. 

{b] Thus (1) the act of a police 
officer in removing a ear from 
the street, as an obstruction to 
travel, and leaving it upon prop- 
erty belonging to the city, after 
notification to the owner, does 
not constitute a conversion (Lu- 


cas v. Durrence, 25 Ga. A. 264, 103 
SE 36); (2) nor does the levying by 
a creditor of an attachment upon an 
automobile with knowledge that it is 
mortgaged to another (Baldwin Mo- 


tor Co. v. De Ford, (Tex: Civ. -A.) 
282 SW 832). 
{c] Rule applied.—(1) Where 


plaintiff purchased a car from de- 
fendant, and employed a former own- 
er to teach him to operate it, in- 
trusting the car to him, and he stole 
it, defendant is not liable for plain- 
tiff’'s loss. “It would serve no pur- 
pose to discuss the various theo- 
ries evoked by the plaintiff. upon the 
trial and here [on appeal]. Plainly 
there was no cause of action against 
the defendant upon any _ theory.” 
Henry v. Rozgonyi, 187 NYS 567. 


version claims that the car in ques- 
tion was purchased by defendant 
from an agent to whom he had con- 
signed the car to be sold, with full 
knowledge of plaintiff’s title, and 
plaintiff himself introduces in evi- 
dence a written bill of sale of the car 
to the claimed agent, the whole 
theory of his case is destroyed and 
no conversion is Shown. Kolaskie v. 
Dressner, 75 Pa. Super. 180. 

{d] Joint liability.—Where a per- 
son, knowing that a chauffeur has 
taken without permission his employ- 
er’s automobile, gets into it with him 
on his invitation. he becomes the 
chauffeur’s accomplice and is respon- 
sible for damages to the vehicle sus- 
tained as the result of an accident. 
Galibert v. Vaillancourt, 53 Que. 
Super. 521. 

Wature and elements of conversion 
see Trover and Conversion [38 Cyc 
2007-2011]. 


97. Semple v. Morganstern, 97 
Conn, 402, 116 A 906, 26 ALR 21. 

98. Semple v. Morgwanstern, supra. 

99. Semple v. Morganstern, supra, 

[a] Rule anplied.—A purchaser 
of a car from one who had no title 


thereto is guilty of a conversion in 
refusing to deliver the car to the 
true owner, except upon payment of 
the expense of towing the car from 
the place of residence of the person 
from whom he had purchased it to his 


own place of residence. Semple v. 
Morganstern, 97 Conn, 402, 116 A 
Seay 26, ATR 21% 

Manny v. Wilson, 137 App. Div. 


40, 122 NYS 16° faff 203 NS Yo535 
mem, 96 NE 1121 mem]. 
fal] Illustration. — Where the 


pledgee of an automobile permitted 
the owner to take it and deliver it to 
defendant to have a body attached, on 
condition that defendant execute a 
receipt for it, and defendant executed 
a nonnegotiable receipt to the owner 
which was turned over to. the 
pledgee, and thereafter defendant re- 
delivered the car to the owner with- 
out demanding the receipt, defend- 
ant, having delivered the car to the 
person from whom he received it, is 


not liable to the pledgee for a con- 
version. Manny v. Wilson, 137 App. 
Div. 140, 122 NYS 16 [aff 203 N. Y. 
535 mem, 96 NE 1121 mem]. 
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ing it to a purchaser from the bailor, as against 
the latter, who intended to renounce the sale on 
account of a claim of fraud.? A prima facie case 
of conversion is made out by showing that a bailee 
had control of a motor vehicle, and refused or 
unreasonably neglected to return it upon demand;?* 
but the bailee is not ordinarily liable for injury 
to, or destruction of, a car by its agent or servant 
while acting oleate the seope of his authority.* 
' Where a bailee with whom a car has been left for 
storage rents it to another for a time, and after its 
return overhauls and sells it, such acts constitute a 
conversion.®> The lessor of a car is entitled to re- 
cover as for a conversion from one to whom the 
lessee delivered it and who sold it and applied the 
proceeds to a debt due him from the bailee.® <A 
seller who obtains a car from the buyer to fulfill 
warranties thereof is guilty of a conversion when 
it 1s destroyed or its identity changed by one to 
whom he has intrusted it for the replacement of 
defective parts. 

[§ 245] 2. Remedies. The usual remedy for a 
conversion of a motor vehicle is an action of trover 
to recover its value,? and even though defendant 
had rightful possession of the car as a bailee, the 
owner is not hmited to an action of assumpsit for 
a breach of the contract of bailment, nor to one on 
the case for a neglect of duty whereby the car was 
lost.2 A demand for the return of the car is un- 
necessary where it would be without avail.1° Under 
the rule that the right to maintain an action for 
a conversion depends upon the right to immediate 
possession of the chattel in controversy, the legal. 
title to an automobile is not essential to an action 
for its conversion, but any special valuable interest 
accompanied by the immediate right of possession is 
sufficient.1? It has been held, however, that a con- 
ditional buyer of a car has not the title necessary 
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[§ 246] 3. Measure of Damages.‘* So far as ap- 
plicable to the nature of the property, the general 
rules relating to the measure of damages for con- 
version govern in the case of a motor vehiele.1® 
The measure of damages is ordinarily the market 
value of the car at the time of the conversion,’® 
and judgment cannot be rendered for more than 
such value.17 Where the car has been destroyed or: 
its identity changed, the measure of damages is its 
value as it was when defendant received it, and 
not as it was when return was demanded or of- 
fered.1s When defendant is the seller, to’'whom the 
car had been redelivered by the buyer, as for re- 
pairs, the unpaid portion of the purchase price may 
be set off against the damages.® 

[§ 247] HE. Recovery of Possession?°—1, Replevin 
—a. Right of Action and Defenses. In an action 
of replevin for an automobile, it must be made to 
appear that plaintiff is the owner of the car or 
entitled to the possession thereof, and that defend- 
ant has wrongfully taken the property from him 
or wrongfully detains it.24 Under the rule that a 
plaintiff in replevin must have the immediate right 
to possession,’ which can exist only by virtue of 
some general or special ownership,?? he must sue- 
ceed upon the strength of his own title.24 A chattel 
mortgage for a valuable consideration executed by 
the owner of a car in favor of plaintiff supplies 
the necessary special ownership;?> and the validity 
of a bill of sale by which plaintiff obtains title to 
the ear cannot be questioned, in the absence of fraud, 
by a defendant who does not claim under either 
seller or buyer.?° But the right of defendant to 
possession is alone sufficient to defeat the action;°* 
and a seller of a motor vehicle in a sale voidable 
for fraud cannot replevy the car from an innocent 
purchaser from the buyer, where he has not re- 
seinded the sale, since he has neither title nor the 
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to maintain an action for its conversion.!3 


2. Beazley v. McHEver, 
A.) 238 SW 949. 

3. Wellberg v. Duluth Auto Sup- 
ply Co., 146 Minn, 29, 177 NW 924. 

4. Evans v. A. L. Dyke Auto. Sup- 
ply Co., 121 Mo. A. 266, 101 SW 1132. 

Master’s liability for negligence in 
selecting or retaining servant see 
Master and Servant § 1449, 

5. Walsh v. Fawkes Auto Co., 
(Minn.) 212 NW 584. 

Bags Stern vy. Bowers, 70 Pa. Super. 

7. Wellberg v. Duluth Auto Sup- 
ply Co., 146 Minn, 29, 177 NW 924. 

8. Actions for conversion gener- 
ally see Trover and Conversion [38 
Cye 2040 et seq]. 

Trover generally see Trover and 
Conversion [38 Cye 2006 text and 
note 3]. 

9. Wellberg v. Duluth Auto ee 
ply Co., 146 Minn. 29, 177 NW 924 

10. National Bond, etc,, Co. v. Za- 
kos, 230 Ill. A. 608. 

Demand and refusal see Trover and 
Conversion [88 Cyc 2031 et seq]. 

11. Necessity of title or right to 
possession see Trover and Conversion 
[388 Cyc 2044]. 

[a] A conditional seller may 
maintain trover to recover an auto- 
mobile from a purchaser of it from 
the conditional buyer. . Roddenberry 
v. Fouche, 25 Ga. A. 148, 102 SE 869. 

12. Carvell v. Weaver, 54 Cal. A. 
(84, 202 -P 897. 

Title and right to possession of 
plaintiff see Trover and Conversion 
[38 Cye 2044 et seq]. 

13. McArthur Bros. Mercantile Co. 
v. Hagihara, 22 Ariz, 100, 194 P 336, 
13 ALR 1038. 

14. Actions against repairman see 


(Tex. Civ. 


infra § 427. 

15. Measure of damages and value 
of property in general see Trover 
and Conversion [38 Cyc 2088 et seq]. 

16. Meister, etc, Co. v. Harrison, 
56 Cal. A. 679, 206 P 106; National 
Bond, ete., Co. Vv. Zakos, 230, Tll. A. 
608; Wellberg v. Duluth Auto Sup- 
ply Co., 146 Minn, 29, 177 NW 924; 
Long v. Five-Hundred Co., 123 Wash. 
347, 212 P 559. 

[a] Damages for conversion of 
truck bodies.—Where a creditor of 
the conditional buyer of motor truck 
bodies took possession of them with 
the truck to which they were at- 
tached and proceeded to foreclose, 
and the seller notified the creditor of 
its claim and offered to remove the 
bodies and to place the trucks in the 
same condition in which they were 
before the attachment of the bodies, 
but the creditor refused to surrender 
them and sold them and the truck, 
the seller may recover from such 
creditor the value of the bodies, re- 
gardless of the amount paid thereon 
by the seller or of the amount ob- 
tained on the resale. Meister, etc., 
Con Vartarrison, simone Asn oos 200 


aE 106. 


Evidence of value see infra XV. 

17, National Bond, etc, Co. v. 
Zakos, 230 Ill. A. 608. 

18. Wellberg vy. Duluth Auto Sup- 
ply Co., 146 Minn. 29, 177 NW 924. 

19. Long v. Five-Hundred Co., 123 
Wash. 347, 212 P 559. 

20. Replevin generally 
plevin [84 Cyc 1342]. 

21. Fowler v. Overland Rome Co., 
26 Ga, A. 27, 105 SH 615; Williams 
v. Padelinetti, 73 Ind. A, 216, 127 NE 
158. 


see Re- 


| right to possession.?8 


However, the owner is en- 


[a] Sufficiency of petition.—A pe- 
tition alleging that defendant is in 
possession of a described automobile 
to which plaintiff claims title, and 
that he refuses to deliver the car to 
plaintiff or pay him the profits there- 
of, and setting out the rental value 
and the value of the car at the time 
of the wrongful detention, sufficiently 
states a cause of action in replevin. 
Fowler v. Overland Rome Co., 26 Ga. 
A. 27, 105 SE 615. 

[b] Right to possession.—Where 
a bill of sale of an automobile is 
executed to another to enable him 
to obtain a loan thereon for the pur- 
pose of purchasing the car, but he 
obtains no loan and pays no con- 
sideration, and there is no change of 
possession of the car, the colorable 
purchaser has no legal right to its 
possession which will support an ac- 
tion of replevin against the owner. 
Williams v. Padelinetti, 73 Ind. A. 
216, 127° NE 158. 

22. Right of plaintiff to possession 
see Replevin [34 Cye 1886]. 

23. Title or ownership of plaintiff 
see Replevin [84 Cyc 1388]. 
see Millard. sy;,.,. Halle (Rin) aiisiomens 

Reliance upon plaintifi’s own title 
or right of possession see Replevin 
[84 Cye 1385]. 

25. Littell vy. Brayton Motor, etce., 
Co., 70 Colo, 236, .201°R 34; Harris Vv. 
Seaboard Air Line R. Coz, 1 LIONS: 
480, 130 SE 319. ‘ 

26. Sapp v. Hartford F. & M. Ins. 
Co., 86 Okl. 87, 206 P 814. 

27, Kimball 'v. Donohue, 124 Wash. 
505, 214 P 1045, 217 P 37. 

28. Sellner v. Meyer, (Mo. A.) 240 
SW 247. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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titled to replevy the car from one who purchased 


it from a bailee with notice of plaintiff’s title.?® 

Necessity of demand. In accordance with the 
general rule that where the possession of defendant 
was rightful at its inception a demand must pre- 
cede an action in replevin, but where the possession 
is wrongful from the beginning no demand is nec- 
essary,*° a demand is not a condition precedent to 


-an action against one who received a motor vehicle 


with knowledge that it had been wrongfully taken 
from another by the seller.*t. The authorities being 
conflicting as to the necessity for a previous demand 
upon an innocent taker from a wrongdoer,*? it has 
been held, in accordance with the view prevailing 
in the particular jurisdiction, that such demand 
upon a bona fide purchaser of a car from a thief 
or one without authority to sell it is°° and is not*4 
necessary. 

Burden of proof. The burden of proof in an ac- 
tion of replevin being on plaintiff to establish his 
right to recover,*®> he has the burden of showing 
title and the right to possession of the car,*° and 
the burden is not on defendant to show title in 
himself.27 Where defendant shows a prima facie 
title by purchase from a third person, the burden 
is upon plaintiff to prove a better title in himself.** 
Furthermore, the onus is upon plaintiff to show that 
the car-in’ controversy is the identical automobile 
belonging to him or to which he has the right of 
possession,®® and it has been held that, where the 
ear was identified as that of plaintiff except that 
the motor number was different than that of plain- 
tiff’s ear, in the absence of any showing that such 
number had been changed, a verdict for plaintiff is 
not supported by any evidence as to the motor.*® 

[§ 248] b. Recovery and Measure of Damages.*+ 


In an action of replevin for a motor vehicle, the suc- . 


cessful party is entitled to a return of the posses- 
sion of the car or a judgment for its value at the 
time of the wrongful taking or detention,*? together 
with damages for its deterioration or depreciation 

29. Renner v. Stephens, 76 Pa. 
Super. 596. 

30. Necessity of demand in gen- 
eral see Replevin [34 Cyc 1385]. 

31. Seibold _v. Welch, 78 Ind. A. 
238, 1835 NE 258. [b] 

32. Necessity of demand upon. per- 


son taking property from one without] recover an 
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an action of replevin cannot com- 
plain because he is required to pay 
the value of the car instead of being 
permitted to return it. 
Emerson, (N. H.) 136 A 139. 288. 
Time of wrongful taking as 
determining value.—In replevin to 
automobile 
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in value while wrongfully detained,** and damages 
fer the wrongful detention,** up to the amount of 
the lien or claim forming the basis of the right to 
possession.** If, however, the plaintiff entitled to 
recover the car has repossessed it and is in actual 
possession of it at the time of trial, the question 
of its value is immaterial.#® A guilty intent on the 
part of a defendant is essential to charge him with 
exemplary damages.*7 Where plaintiff proves his 
right to the possession of the car but not of the 
motor, he is entitled to the car or its value exclusive 
of the motor.4® It is error to enter judgment in 
plaintiff’s favor for the amount of his claim and 
in addition thereto for the possession of the auto- 
mobile.*® 

Damages for wrongful detention. In some cases 
the measure of damages for the wrongful detention 
has been held to be the interest at the legal rate 
upon the sale or market value of the car for the 
period of the detention;°° but inasmuch as an auto- 
mobile has a value on account of the use to which 
it may be put in excess of the usual rate of interest 
upon its value for sale,®! other authorities permit 
the recovery of the reasonable rental value of the 
car for the time during which the party was wrong- 
fully deprived of its use,>? notwithstanding he may 
be unable to secure a return of the property in 
specie but may have to take in leu thereof its 
value.** : 

[§ 249] 2. Detinue. Actions of detinue to recover 
the possession or value of motor vehicles are gov- 
erned by the usual rules applicable to such actions 
generally.°* Thus it is incumbent upon plaintiff to 
establish in himself the ownership of the car in 
question.©> And it has been held that, in an action 
in detinue for an automobile claimed to be one 
stolen from plaintiff, with the serial numbers 
changed, evidence that defendant’s seller had been 
in possession of the car at and before the time 
of the theft is a sufficient defense to plaintiff’s claim 


ot utivle.®® 


mobile, the interest on its value 
constitutes the only damages re- 
coverable in an action of replevin. 
Canney v.| Collins v. Warner, (Wash.) 251 P 
Interest as a measure of damages 
see Replevin [34 Cyc 1560]. 
purchased 51. Blodgett v. Rheinschild, 56 


authcrity to transfer see Replevin 
[34 Cye 1407]. 

83. Seibold v. Welch, 78 Ind. A. 
238, 1385 NE 258. 

34. Globe, ete., F. Ins. Co. v. Ad- 
ams, (Mo. A.) 230 SW 345. 

$5. Presumptions and burden of 
proof see Replevin [34 Cyc 1500 et 
Seq]. 

36. Johnson v. Brown Bros. Iron, 
ete., ‘Co.,. 208 Mo. A. 189, 231 SW 
1011; Security Credit Corp. v. Whit- 
ing Motor Co, 98 -N.o Je Le 455.128) A 
695; Federal Ins. Co. v. Munden, 
(Tex. Civ. Al) 203 SW 917, 

37. Johnson v. Brown Bros. Iron, 


ete., ~Co.,' 208 Mo. A... 189, 231 Sw 
HOA. 
38. Federal Ins. Co. v. Munden, 


(Tex. Civ. A.) 203 ‘SW 917. 

39. Sapp v. Hartford F. & M. Ins. 
Co., 86 Okl. 87, 206 P 814. 

40. Sapp v. Hartford F. & M. Ins. 
Co., supra. 

41. Elements and measure of 
damages in general see Replevin [34 
Cye 1560 et seq]. 

42. Central Kansas Motor Co. v. 
Kline, 109 Kan. 227, 198 P 949; Can- 
ney v. Emerson, (N. H.) 136 A 139; 
Hyway Motor Co. v. Saulsbury, (Tex. 
Civ. A.) 223 SW. 372;. MacCallum- 
Donahoe Finance Co. v. Warren, 122 
Wash. 176, 210 P 868. 

[a]. One who wrongfully brings 


from plaintiff’s conditional buyer un- 
der a duly recorded conditional sale 
contract, the value thereof if it is 
not redelivered to plaintiff must be 
found as of the time when defendant 
took possession from _ plaintiff's 
buyer. MacCallum-Donahoe Finance 
Co. v. Warren, 122) Wash. 176, 72100P 
368. 

Evidence of value see infra XV. 

43. Central Kansas Motor Co. v. 
Kline? 109 Kan, 227, 198. P:949, 951 
Letter Cyiey, 

Damages for depreciation in value 
see Replevin [34 Cyc 1564]. 

44. See cases infra notes 50-53. 

45. Central Kansas Motor Co. v. 
Kline, 109 Kan. 227, 198 P 949. 

46. General Motors © Acceptance 
Corp. v. Lund, 60 Utah 247, 208 P 
DO 2, 

47. Luther v. Lee, 62 Mont. 174, 
179" 1204" Ps 365) Lente. Inds 

Punitive or exemplary damages see 
Replevin [34 Cyc 1567]. 

48. Sapp v. Hartford F. & M. Ins. 
Co., 86 Okl, 87, 206 P.814. 

49. Britton v. Johnson-McQuinty 


Motor Co}, 120 (OKVN i221, 251 .Pitt4: 
De Groff v. Carhart, 97 Okl..145, 223 
P 180. 


50. Central Kansas Motor Co. v. 
Kline, 109 Kan. 227,.198 P 949. 

[a] In the absence of evidence as 
to the value of the use of an auto- 


Cal. A. 728, 206 P 674; Hyway Motor 
Col wa Saulsbury, (Tex. Civa A.) 223 
SW 322. 


52. Taylor v. Bernheim, 58 Cal. 
A. 404, 209 P 55; Blodgett v. Rhein- 
schild, 56 Cal. A. T2838) 206-02 = 6745 


Luther v. Lee, 62 Mont. 174, 204 is 
365; Hyway Motor Co, v. Saulsbury, 
(Tex. Civ. A.) 223 SW 322. But com- 
pare Puckett v. Hopkins, 63 Mont. 
137, 206 P 422 (holding that where 
the car was stored by defendant 
during the period of detention, and 
the evidence showed that if it had 
been used during such time it would 
have been completely worn out be- 
fore the trial, the reasonable value 
of the use during such period was 
not the proper measure of damages, 
and that plaintiff was entitled to 
recover the net usable value of the 
ear, less the depreciation- which 
would have ensued from its use dur- 
ing the period of detention). 


Value of use as measure of 
damages see Replevin [34 Cye 
1562]. 


53. Blodgett v. Rheinschild, 56 
Cal. A. 728, 206 P 674. 

54. Detinue generally see Detinue 
LSC. espa g 8 Te 

55. Pacific F. Ins. Co. v. Burnett, 
212 Ala. 287,°102 S 214. 

56. Pacific F. Ins. Co. v. Burnett,. 
supra, ‘ 
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[§ 250] F. Encumbrance and Conditional or Other 
Transfer as Security®°’—1. In General. The general 
rules relating to chattel mortgages,®* conditional 
sales,®°® hire-purchase agreements,® trust receipts,** 
pledges,°? and the like, apply to motor vehicles,®* 
except in so far as they have been modified by par- 
ticular statutes governing that class of property.** 

[§ 251] 2. Form and Requisites; Distinguishing 
Characteristics*°>—a. Chattel Mortgages. Under the 
rule that a bill of sale given as security for a debt 
is a chattel mortgage,®*® it has been held that an 
assignment of his interest by the conditional seller 
of a motor vehicle to secure a debt transfers title 
subject to the right of redemption by the conditional 
buyer, and is in effect a mortgage;®? but an instru- 
ment whereby one sells to another an automobile 
and agrees to sell and collect for the same in trust 
for the transferee and to account therefor is a bill 
of sale and not a mortgage, although it is given as 
eollateral security for a debt,°S and by its terms 
the seller becomes the buyer’s agent to sell the car 
and to hold the proceeds.°® Where the owner of a 
car to secure money borrowed executes a bill of 
sale thereof to the lender, and the parties then 
enter into an agreement of conditional sale to the 
borrower, the consideration for which is the amount 
of money borrowed,’® or they agree that the bor- 
rower shall retain possession of the car until the 
loan becomes due, and that upon default in payment 
the car shall pass to the lender and become his prop- 
erty,”! the transaction is not a sale but a chattel 
mortgage. But an agreement whereby a debtor 
executes to his creditor a bill of sale of an auto- 
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mobile, which is placed in the hands of a bailee, the 
title thereto to become absolute if the debt is not 
paid, and the: car to be returned if the debt is paid, 
is not a chattel mortgage, but an agreement to 
pay the debt in money or property at the debtor’s 
election.” 

An agreement for the pledge of an automobile as 
security for an indebtedness which does not contain 
a defeasance clause is not a chattel mortgage.” 

Sale with retention of title. A contract of sale 
of an automobile wherein the seller retains title to 


secure the payment of the purchase price is a chat- 


tel mortgage,’* or at least may be regarded and 
treated as such at the election of the seller,7®> and 
when such election is made it is binding and vests 
title in the purchaser, subject to a len for the pur- 
chase money.*® 

Question of law or fact. Whether a particular 
transaction constitutes a sale or mortgage is a 
question of fact.” 

[§ 252] b. Conditional Sales."* Whether a trans- 
action constitutes a conditional sale or creates some 
other relation between the parties thereto will be 
determined from their real intention, without regard 
to the name used to designate it.7° Thus, as between 
the parties, the absolute or conditional nature of a 
sale of a motor vehicle depends upon their inten- 
tions,®° of which parol evidence is admissible,®! and 
a reservation of title may be implied from their 
acts.82. Reservation to the seller of title to the car 
until the purchase price shall be paid constitutes a 
conditional sale,°* and not a mortgage.84 But an 
agreement complete on its face for the sale of a 


_ 57. Tiens: 
For repairs see infra §§ 430-465. 
Of garage keepers see TEES asiele, 
and Garage Keepers §§ 13-3 
58. Chattel mortgages see Chatter 
*Mortgages 11 C. J. p 387. 
59. Conditional sales see Sales [35 


Cyc 651 et seq]. 
60. Leases and hire-purchase 
agreements see Chattel Mortgages § 
22; Sales [85 Cyc 656-659]. 

61. Trust receipts see Chattel 
Mortgages § 23. 

62. Pledges see Pledges [31 Cyc 
“i 

ae See cases infra § 251 et seq. 

64 See statutory provisions. 

65. Chattel mortgages in eget: 
see Chattel Mortgages 11° Jie 
387. 

66. Absolute bill of sale as mort- 
gage see Chattel Mortgages § 13. 

67. Worcester Morris Plan Co, v. 
Mader, 236 Mass. 435, 128 NE ns 
68. American Exch. Nat. Bank v. 


Lacy, 188 N. C..25, 123 SE 475, 36 
ALR 680. 
69. American Exch. Nat. Bank v. 


Lacy, supra. 
7. Bonestell v. Western Auto- 
motive Finance Corp., 69 Cal. A. 719, 


232 P 734. 

71. State v. Bacha, 44 Nev. 373, 
194 P 1066. 

72. Petridge v. Osborn, 120 Wash. 


21 206 S30r 

73. Fletcher American Nat. Bank 
v. McDermid, 76 Ind. A. 150, 128 NE 
685. 

74, Drake v. Nickerson, 123 Me. 
iieiet Arse. Earris) -y. Seaboard Air 
Line R> Con 190 N. C. 480, 130 SH 


A Holmes note given in par- 
payment for’ the purchase 
price of a motor truck is equiva- 
Jent in effect to a chattel mortgage. 
Drake v. Nickerson, 123 Me. 11, 121 A 


86. 
Conditional sales sce infra § 252. 


75. Varn v. Ashbrook, 84 Fla. 626, 
94 S 384. 
76. Varn v. Ashbrook, supra, 


“i. Thoss vy. Olb; 98. Ni “J. di. 842; 
121 A 707. 

78. Conditional. sales generally 
see Sales [35 Cyc 651 et seq]. 


79.. Stern v. Drew, 285 Fed. 925. 
80. Blackford v. Neaves, 23 Ariz. 
501, 205 P 587. 


81. Hendricks v. Garroute, (Ark.) 
233 SW 928. 

82. Blackford v. Neaves, 23) Ariz. 
5015) 205) Piss 

[a] Evidence that a bill of sale 
was placed in escrow, with provi- 
sions for future payment, justifies a 
finding that the sale is conditional. 
Blackford v. Neaves, 23 Ariz. 501, 205 


Sue 
Pie U. S.—In re Tyrrell, 285 Fed. 
‘Ariz.—McArthur Bros. Mercantile 


Co. v. Hagihara, 32 Ariz. 100, 194 P 
336, 138 ALR 1088. 

Ark.—Sternberge v. City Nat. Bank, 
149 Ark. 432, 2838 SW 691. 

Ga.—Kelley v. Overland Sales Co., 
25 Ga. A. 277, 1083 SE 41; Rodden- 
berry v. Fouche, 25 Ga. A. 148, 102 
SE 869. \ 
_ Ill—Conner_ v.  Borland-Grannis 
Co., 294 Til. 58, 128 NE 317. 

Pa.—Jacob Dold Packing Co. v. 


Potter Title, etc., Co.,, 79 Pa. Super. 
2 
{a] Tlustration—An agreement 


by the owner of a car with his em- 
ployee to transfer title to a certain 
car then owned by the employer to 
the employee upon payment of a 
stipulated purchase price, to be paid 
in installments by credits upon the 
employee’s expense account, shows a 
conditional sale. Jacob Dold Packing 
Co, iv. Potter) Title, Veten7 Con) 79: Bat 
Super. 112. 

84. See cases. infra this note. 

fa] Illustrations.—(1) A written 
instrument naming a_ seller and 
buyer, an agreed price for an auto- 
mobile, an obligation of the buyer 
to pay the price, and an obligation 
of the seller that upon condition of 
payment, but not otherwise, the 
seller shall execute to the buyer a 


bill of sale and vest title in the 
buyer, is a conditional sale and not 
a mortgage. McArthur Bros. Mer- 
cantile Co. v. Hagihara, 22 Ariz. 100, 
194 P 336, 13 ALR 1038. (2) A pro- 
missory note, reciting that it was 
given in part payment for an auto- 
mobile, that absolute title remained 
in the payee until full payment, that 
the transaction was one of pure con- 
ditional sale, and that in case of 
default the automobile might be re- 
taken and any payments made re- 
tained as stipulated damages and 
for use of the car, evidences a con- 
ditional sale, and not an absolute 
sale, with retention of title as se- 
eur ity as respeets the necessity for 
filing the instrument as a chattel 
mortgage under the statute. In re 
Tyrrell, 285 Fed. 69. (3) An instru- 
ment executed by the purchaser of a 
car to the seller wherein it is agreed 
that title to the car is to remain in 
the seller until payment is made, 
that the purchaser upon default shall 
return the car to the seller, and that 
the purchaser is to hold the car as 
a bailee for hire, is a conditional 
sale and not a mortgage. Kelley v. 
Overland Sales Co., 25 Ga. A. 277, “108 
SE 41. (4) An instrument in the 
form of a bill of sale of an automo- 
bile reserving title to the seller can- 
not be treated as a mortgage merely 
because it contains a clause provid- 
ing that if the buyer shall pay the 
stipulated purchase price the car 
shall become his. Roddenberry v. 
Fouche, 25 Ga. -A. 148, 102 SE 869. 
(5) Where the seller of automobiles 
sent the bill of lading and a draft 
for the purchase price thereof to a 
bank which paid the draft and de- 
livered the bill of lading to the pur- 
chaser of the cars, reserving title, 
the transaction was one of condi- 
tional sale by the bank and not of 
equitable mortgage, notwithstanding 
the purchaser executed a promissory 
note for the bank’s advances. Stern- 
berg v. City Nat. Bank, 149 Ark, 432, 
233 SW 691. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ear and the payment of the purchase price in de- 
ferred installments which contains the provision, 
“ear stands good for the debt,’’ does not amount 
to a reservation of title, and creates a lien only.*® 
The fact that a buyer is allowed to have possession 
of the ear sold and to dispose of it does not prevent 
the sale from being conditional,*® nor does a condi- 
tional sale become absolute because of the fact that 
the buyer. is unconditionally bound to pay promis- 
sory notes given for the purchase price;*? and by 
taking security, personal or collateral, for the pur- 
chase price, the conditional seller does not waive his 
retention of title.®® 

A written contract is not necessary as between 
the parties to create a conditional sale.*® 

[§ 253] c. Hire-Purchase Agreements.°° A con- 
tract whereby the owner of a motor vehicle delivers 
it to another, upon the agreement of the latter to 
pay in installments certain sums as rent therefor, 
with the further provision that, upon payment of 
the last installment of of a nominal sum at the 
expiration of a specified period, title to the car shall 
pass to and vest in the bailee, has sometimes been 
held to be, what it purports on its face to be, simply 
a lease.°t Generally, however, where the stipulated 
installments largely exceed the reasonable rental 
value of the car, and their total approximates the 
reasonable sale value thereof, such an agreement is 
held to be in effect a conditional sale,9* and to be 
governed by the usual rules applicable thereto.°* An 
assignee of the lessor is the prima facie owner of 
the ear, subject to the rights of the lessee, and 
during the continuance of the bailment is not re- 
quired to take possession of the property in order 
to acquire title thereto, even as against creditors ;°4 
but upon default in payment and a return of the 
car to the original lessor, it becomes the assignee’s 
duty to take possession thereof within a reasonable 
time, and if he fails to do so his title is invalid 
as against that of an innocent purchaser.% 

[§ 254] d. Trust Receipts.°° A trust receipt, 
given by one in possesion of an automobile to 


85. Yale Auto. Co. vy. Walker, 145] fied rental, 
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another who had advanced the; money to pay for 
it, to secure the repayment of such advances out of 
the proceeds of a resale of the car, has been held 
to evidence a chattel mortgage,®’ and not a con- 
ditional sale to the trustee,®* and therefore when 
unrecorded to be invalid as against an innocent pur- 
chaser,®® although in other instances the exact na- 
ture of the relation created between the parties has 
not been defined, and in general such trust receipts 
are held to partake more of the nature of condi- 
tional sales than of mortgages.” 

[§ 255] e. Pledges.? In order to consummate a 
pledge of a motor vehicle to secure an obligation, 
there must be a delivery of the ear, either actual 
or constructive, to the pledgee or a pledge holder, 
coupled with continuous retention of such posses- 
sion by him.* Although it is one of the distinguish- 
ing features of a pledge that the pledgor retains 
the legal title,> delivery of a ear under an absolute 
bill of sale will constitute a pledge and not a sale 
or chattel mortgage where it appears from a promis- 
sory note executed to the transferee contemporane- 
ously therewith that the transfer is made as col- 
lateral security for the payment of the note.6 In 
general, it cannot be said that an automobile is so 
bulky or otherwise of such character as to render 
manual delivery thereof to the pledgee either im- 
possible or inconvenient, so as to permit a construc- 
tive delivery,’ in view of the fact that an automo- 
bile is portable by its own power and manual 
delivery thereof is not only possible but can be 
made without inconvenience.’ If the debtor remains 
in possession of a car contracted to be pledged, the 
law presumes that those who deal with him do so 
on the faith of his being the unqualified owner of 
the car,® and good faith does not avail the pledgee 
in the absence of delivery and retention of posses- 
sion.t° But a contract for a pledge of a car which 
fails for want of delivery to the pledgee never- 
theless creates an equitable lien which is valid as 
between the parties.1! 


if the 


Ark, 344, 224 SW 632. 

86. Sternberg v. City Nat. Bank, 
149 Ark. 432, 233 SW 691. 

87. McArthur Bros. Mercantile Co. 
v. Hagihara, 22 Ariz. 100, 194 P 336, 
13 ALR 1038. 

[a] Installment notes are not pay- 
ment of the purchase price of a 
motor vehicle, so as to convert a 
conditional sale into an absolute one, 
where the contract expressly declares 
that the payments to be made shall 
be evidenced by the notes. McArthur 
Bros. Mercantile Co. v. Hagihara, 22 
Ariz. 100, 194 P 336, 13 ALR 1038. 

88. McArthur Bros. Mercantile @o. 
v. Hagihara, supra. 

Title of parties to conditional sale 
see infra § 262 text and notes 56-66. 

89. Blackford v. Neaves, 23 Ariz. 
501,.205 P. 587. ; 

90. Leases and hire-purchase 
agreements generally see Chattel 
aarceees § 22; Sales [35 Cyc 656— 
659]. 

91. Automobile, etc., Co. v. Salla- 
day, 55 Cal, A. 219, 203 P 163. 

92. Stern v. Drew, 285 Fed. 925; 
Burr v. Gardella, 53 Cal. A. 377, 200 
P 493; Secured Sav. Bank v. Ru- 
dolph, 83 Pa.~ Super. 439; Hayes v. 
Weikel, 76 Pa. Super. 465. 

[a] Rule applied.—Where a_bor- 
rower as security executed a bill of 
sale of an automobile to the lender, 
and contemporaneously therewith the 
parties enter into a “lease’’ whereby 
the lender as lessor leased to the 
borrower as lessee the car in question 
for a specified term and upon a speci- 


lessee should make the full payments 
he should have the right to repur- 
chase the car by paying the lessor 
one dollar, the so-called lease 
amounted to a conditional sale, and 
the transaction was.a mortgage as 
between the parties. Blodgett v. 
Rheinschild, 56 Cal. A. 728, 208 P 
; Root v. Republic Acceptance 

7 t209: Paw Dove oueAs 26.00. 

Form and construction of con- 
aionat sale agreement see supra § 
oa. 

94.' ) Truck,..ete,,, Co. v;, Baker, 28% 
Pa. 145, 126 A 239. 

95. Truck, etc., Co. v. Baker, su- 


pra. 

Retaking of possession after de- 
fault see infra § 266. i‘ 

Rights of purehasers from mort- 
gagor or conditional buyer see infra 
§§ 272-278. 

96. Trust receipts in general sce 
Chattel Mortgages § 23. 

97. General Motors Acceptance 
Corp. v. Boddeker, (Tex. Civ. A.) 274 
Sw 1016. 

98. Jones v. Commercial 
Trust, 64 Utah 151, 228 P 896. 

99. In re Cullen, 282 Fed. 902. 

Necessity and effect of recordation 
see infra §§ 272-276. 

1. Jones v. Commercial Inv. Trust, 
64 Utah 151, 228 P 896. G 

2. Relation between parties to 
trust receipt in general see Chattel 
Mortgages § 23 text and notes 51-58. 
Pledges generally see Pledges 
[31 Cye 779]. 

4 Fletcher American Nat. Bank 


Inv. 


Reet ial 76 Ind. A. 150, 128 NE 


oO. 
5. Title remaining in pledgor see 
Se [31 Cyc 787 text and note 13; 


6. Darragh v. Elliotte, 215. Fed. 
340, 131 CCA 482. 

Absolute transfer as pledge see 
Pledges [81 Cyc 797]. 


7. Constructive delivery see 
Pledges [31 Gye 801]. 

8. Fletcher American Nat. Bank 
BE abies 76 Ind. A. 150, 128 NE 

Oo. 

9. Fletcher American Nat. Bank 
v. McDermid, supra. 

10. Fletcher American Nat.. Bank 


v. McDermid, supra. 

{a] Excuse for nondelivery.—A 
statement in a contract of pledge of 
an automobile that the car so pledged 
was one held by the pledgor not for 
sale but for demonstrating purposes 
in the sale of other cars is not a 
statement of purpose excusing the 
failure of the pledgee to take the 
car out of the possession of the 
pledgor, but is only a statement of 
purpose for which the car was held 
by the pledgor prior to its agree- 
ment to pledge the same. Fletcher 
American Nat. Bank v. McDermid, 
76 Ind. A. 150, 128 NE 685. 

Nat. Bank 


11. Fletcher American 
v. McDermid, supra. 

[a] Rule applied—wWithin the 
rule that a contract of pledge which 
fails for want of delivery of the prop- 
erty to the pledgee nevertheless cre- 


ates an equitable lien valid as be- 
tween the parties, a receiver of the 
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[§ 256] 3. What Law Governs.12 An encum- 
brance or conditional sale agreement must ordinarily 
be construed according to the law of the place 
where the motor vehicle is agreed to be kept, that 
being the place of performance, even though it 
provides that the laws of another jurisdiction shall 
govern.?* 

[§ 257] 4. Validity—a. Compliance with Statutes 
Regulating Transfers. A mortgage of a motor ve- 
hicle is not within the provisions of a statute regu- 
lating the sale or transfer of automobiles,‘* and 
failure to comply with the terms thereof does not 
render the mortgage invalid.1®> However, where 
the sale of a motor vehicle is void and conveys no 
title, by reason of a failure to comply with a statute 
regulating such sales,‘® a chattel mortgage given 
by the purchaser to secure his note for the purchase 
price thereof is also void.1* But where the sale 
is-not avoided by such want of compliance with 
the statute,8 a mortgage given to secure the pur- 
chase price is not invalidated,!® and suit can be 
maintained to foreclose it.?° : 

[§ 258] b. Vehicles Exposed to Daily Sale. Mo- 
tor vehicles are goods, wares, and merchandise, 
within the meaning of the rule of the common law, 
which in some jurisdictions has been embodied in 
an express statute,?! rendering void, as to all per- 
sons except the parties thereto, chattel mortgages 
of stocks of goods, wares, and merchandise daily 
exposed to sale to the general public by the mort- 
gagor in the ordinary course of business;”* and it 
has been held that no secret agreement as to re- 
porting sales to the mortgagee or obtaining his ¢on- 
sent thereto can remove the transaction from the 
operation of such rule or statute,’* although there 
is authority to the contrary, on the ground that a 
sale made only with the consent of the mortgagee 
is not in the regular course of business.?* But a 
mortgage made under such circumstances is good as 
between the parties,?> even though no exception as 


pledgor of an automobile, not deliv-| 591, 10 ALR 654, 
ered to the pledgee, is not an inno- [a] 


cent purchaser of the car or a pur- 


MOTOR VEHICLES 


Reason for rule.—The powers 
which the mortgagor is permitted to 
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to them is made by. the terms of the statute,?* and 
the mortgagor is not in a position to raise a ques- 
tion as to its validity.?7 

[§ 259] c. Waiver of Right of Redemption. A 
provision in a chattel mortgage of a motor vehicle 
or in an agreement executed contemporaneously 
therewith that in case of default in payment the 
mortgagee shall become the absolute owner of the 
car 1s void as against public policy, and no force 
will be given it.?8 

[§ 260] d. Retention of Title. In accordance with 
the general rule,?® a stipulation that title to an 
automobile shall remain in the seller until the 
purchase price is fully paid is perfectly lawful,?° 
except in Louisiana, under the laws of which it is 
impossible of creation;*! and a conditional sale 
otherwise good is not rendered invalid by knowledge 
on the part of the seller that the buyer intends to 
dispose of the car. illegally, as by a lottery, where 
payment is to be made in cash and is due before 
the close of the lottery.®? 

[§ 261] 5. Description of Vehicle.*? In general, a 
statute relating to encumbrances or conditional 
sales, which does not specify any particular manner 
in which the chattel is to be described therein, is 
not to be read with, or to have grafted upon it, an 
act relating to the purchase or sale of motor vehi- 
cles;** and in the absence of specific statutes, any 
deseription of a motor vehicle in an instrument en- 
cumbering or transferring it is sufficient which 
reasonably identifies the vehicle in question,®®° so 
that a third person, aided by such inquiries as the 
instrument itself suggests, could identify the vehicle 
intended.?® Thus, an automobile has been held to 
be sufficiently described, for the purposes of an 
action to enforce a lien or as against purchasers and 
third persons, when it is designated by make or 
name and model, and as the only one kept by the 
party at a certain place;*7 by make, model, and 
engine number,*® and as having been purchased from 


27. Martin v. Duncan Auto. Co., 
(Nev.) 252 P 322. 
28. Bonestell v. Western Auto 


chaser for value, and such equitable 
lien may be asserted against him. 
Fletcher American Nat. Bank v. Mc- 
Dermid, 76 Ind. A, 150; 128 NE 685. 

12. Conflict of laws generally see 
Conflict of Laws 12.C. J. p 427. 

What law governs contracts gen- 
erally see Contracts §§ 19-42. 

13. Stern v. Drew, 285 Fed. 925. 

14. Paschal v. Harris Motor Co., 
(Tex. Civ. A.) 280 SW 614. 

Statutory regulation of sales and 
transfers see infra §§ 300-310. 

15. Paschal v. Harris Motor Co., 
(Tex. Civ. A.) 280 SW 614. ; 

16. Noncompliance or violation as 
avoiding the sale see infra § 305 text 
and notes 90-94. 

17. Shinn v. Cohen, (N. J.) 1382 A 
81; Cullum v. Lub-Tex Motor Co., 
(Tex. Civ. A.) 267 SW 322. 

18. Noncompliance or _ violation 
not avoiding the sale see infra § 305 
text and notes 95-1. 


19. LeSage v. Maxie, (Tex. Civ. 
A.) 286 SW 612. 

20. LeSage v. Maxie, supra. 

21. See statutory provisions. 

22. Luther v. Lee, 62 Mont, 174, 
204 P 3865; Stephenville First Wat. 
Bank v. Thompson, (Tex. Commn. 
A.) 265 SW 884 [aff (Civ. A.) 251 SW 
818]; General Motors Acceptance 


Corp. v. Boddeker, (Tex. Civ. A.) 274 
Sw 1016; City Nat. Bank v. Morgan, 
(Tex. Civ. A.) 267 SW 1078; Trice v. 
American Trust, ete, Bank, (Tex. 
Civ. A.) 259 SW 993; Boice v. Fin- 
ance, etce., Corp., 127 Va. 563,102 SH 


exercise over the property in such 
case are inconsistent with a mort- 
gage thereon. Boice v. Finance, etc., 


Corps, 27 Va. 5638,0 1028 SHEP 5915 e10 
ALR 654. 
[b] Who may question validity.— 


Where a mortgage of an automobile, 
one of the stock of cars exposed to 
daily sale, was void as to other per- 
sons but valid as between the par- 
ties, and the car was voluntarily sur- 
rendered by the mortgagor to the 
mortgagee and segregated, the valid- 
ity of the mortgage could be ques- 
tioned only by creditors existing 
upon the date of such voluntary sur- 
render. Trice v. American Trust, 
ete., Bank, (Tex. Civ. A.) 259 SW 993. 

Chattel mortgages of stocks in 
trade generally see Chattel Mort- 
gages §§ 269-276. 

23. Stephenville First Nat. Bank 
v. Thompson, (Tex. Commn. A.) 265 
SW 884 [aff (Civ. A.) 251 SW 818]. 

24. Border Nat. Bank v. Coup- 
land, 240 Fed. 355, 1538 CCA 281. 

25. Luther v. Lee, 62 Mont. 174, 
204 P 365; Martin v. Duncan Auto. 
Cols, CNev.)) 252 .P 322 -eméshner =v. 
Roome, 106 Or. 382, 210 P 160, 212 P 
473; Trice v. American Trust, etc., 
Bank, (Tex. Civ. A.) 259 SW 998. 

[a] An assignee of the mortgage 
with actual knowledge of the facts 
is in no position to complain that 
the mortgage is invalid. Luther vy. 
Lee, 62 Mont. 174, 204 P 365. 

26. Trice v. American Trust, etc., 
Bank, (Tex. Civ. A.) 259 SW 993. 


Motive Finance Corp., 69 Cal. A. 719, 
232 P 734; Blodgett v. Rheinschild, 
56 Cal. A. 728, 206 P 674; Graves v. 
Negy, 114 Kan. 373, 219 P 286; State 
v. Bacha, 44 Nev. 373, 376, 194 P 
1066 [eit Cyc]. 

29. Validity of conditional sales 
in general see Sales [35 Cyc 664]. 

30. McArthur Bros. Mercantile 
Co. v. Hagihara, 22 Ariz. 100, 194 P 
336, 13 ALR 10388. 

31. Overland Texarkana Co. v. 
Bickley, 152 La. 622, 94 S 138. 

32. Watkins v. Curry, 103 Ark. 
414, 147 SW 48, 40 LRANS 967. 

33. Sufficiency of description of 
property generally see Chattel Mort- 
gages §§ 78-1038; Sales [35 Cyc 663]. 


ae es Huber v. Cloud, (N. J.) 1380 A 
35. Huber v. Cloud, supra. 
36. Humphreys Sav. Bank v. Car- 


penter, 213 Mo. A. 390, 250 SW 618; 
Huber v. ‘Cloud; ‘CN! Jz) 180° A™ S625 
MacCallum—Donahoe Finance Co. v. 
Warren, 122 Wash. 176, 210 P 368. 

[a] Parol evidence is admissible 
to identify the motor vehicle de- 
scribed in a chattel mortgage or 
contract of conditional sale, under 
the maxim, That is certain which is 
capable of being made certain. Hu- 
ber v. Cloud, (N. J.) 180 A 562; Mac- 
Callum—Donahoe Finance Co. v. War- 
ren, 122 Wash. 176, 210 P 368. 

37.’ Sargent, ete. Co. vi ‘Kelly; 
*(Vt.) 132) AC 135) 

38. Iowa Sav. Bank v. Graham, 
192 Iowa 96, 181 NW 771. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a named person on a given date;°® by make and 
engine number alone;*® by model and chassis’ num- 
ber without specifying the make;*! by state license 
number, seal number, and engine number;*? and 
even by make or name alone, when coupled with 
the statement of its purchase from a named person 
on a particular date.** As between the parties, the 
description of a car by make and model is sufficient, 
although the number or location is not stated, where 
it is the only car owned by the party;** but if the 
vehicle intended cannot be identified from the de- 
scription, the instrument is ineffectual and cannot 
be enforced.*® A description of a car by make and 
style alone, without other identification, is not suf- 
ficient as to third persons,*® although as between 
the parties parol evidence may be admissible to 
show that the car in dispute is the one intended to 
be described.*? 

Erroneous description. The fact that some part 
of a description is erroneous wil! not render it in- 
sufficient, where the vehicle is otherwise so desig- 
nated as to be capable of identification.4® But a 
mortgage failing to give the true number of the 
car or engine, and giving an erroneous one, is not 
sufficient to put a purchaser on inquiry, where no 
other means of identifying the vehicle are given;*® 
and the description of a four-passenger automobile 
of a certain make and number as a five-passenger 
automobile of the same make but a different number 
is not such similarity as to be notice to third per- 
sons that the same car was intended.*° 

Burden of identification. Where extraneous proof 
is required, the burden is on one seeking to identify 
the caf in question as the one described to bring it 
within the terms of the description.*+ 

Effect of actual knowledge. An insufficiency of 
the description of a motor vehicle in an instrument 
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creating an encumbrance. thereon or reserving title 
thereto is immaterial where the person whose rights 
are in question has actual knowledge of the ex- 
istence of the encumbrance and of the identity of 
the vehicle as the one subject thereto.®? 

[§ 262] 6. Title and Rights of Parties**—a, Title. 
The title of the parties to an encumbrance or condi- 
tional transfer of a motor vehicle is determined by 
the general rules prevailing in the particular juris- 
diction.°* 

A chattel mortgage of a motor vehicle in some 
jurisdictions conveys the legal title to the mort- 
gagee, while in others it operates as a mere lien.®5 

A conditional sale is impossible under the laws 
of Louisiana, and an agreement therefor vests title 
in the buyer;>* but in those jurisdictions in which 
it is recognized and permitted, a conditional sale 
of a motor vehicle does not pass title to the buyer 
so long as the condition remains unperformed,*” and 
a conditional seller’s right to his reserved title is 
not waived or lost by the mere failure to collect 
payments when due, nor by confiding in~the in- 
tegrity and responsibility of the buyer rather than 
retaking the car after a default.°* It is, however, 
within the power of the legislature to declare that 
the buyer under a contract of conditional sale of 
an automobile shall be deemed the owner thereof 
with respect to his liability for negligence,®® and 
such classification is not arbitrary or discrimina- 
tory.°° Under the doctrine of accession,®! when a 
conditional buyer of a car attaches equipment to 
it, such as tires, title thereto passes to the seller ;? 
but it has been held that a conditional sales contract 
expressly providing that any equipment or acces- 
sories placed upon the car should become a com- 
ponent part thereof, and that title thereto should 
become vested in the conditional seller, shows that 


39. Wright v. Lindsay, 92 Vt. 335,| plaintiff buyer from whom it was} ered to the mortgagor. Smith v. 
104 A 148. taken on account of his default, the} Pettit, 124 S. C. 225, 227, 117 SE 
40. Sowards v. Jones, 75 Colo. 25,| fact that the numbers of the car] 590. 
923 P TAT. ' were erroneously stated in the sale 52. Littell v. Brayton Motor, etc., 
41. 33] contract did not prevent justifying | Co., 70 Colo. 286, 201 P 34. 


Van Dyke v. White Co., 
Ga. A. 627,.127 SE 617. 

42: Smith*° v.' Farmers’ State 
Bank, (Tex. Civ. A.) 262 SW 835. 

43. Roddenberry v. Fouche, 25 
Ga. A..148, 102 SE 869. 

44. Humphreys Sav. Bank v. Car- 
penter, 213 Mo. A. 390. 250 SW 618. 

45. Farmers’ State Bank v. Valley 
Motors Co., (Tex. Civ. A.) 246 SW 


712: 
Ellis v. Lynch, 28 Ga. A. 529, 


46. 
112 SE 151. 

[a] “One five-passenger Ford 
Touring Car’ is not a sufficient de- 
scription of a car in an agreement of 
a conditional sale, as to a bona fide 
purchaser from _ the buyer, who 
Stands upon the notice with which 
he is charged by the record of the 
instrument. BHllis v. Lynch, 28 Ga. 
A. 529, 112 SE 151. 

47. Ellis v. Lynch, supra. 


48. See cases infra this note. 
{a] Illustrations.—(1) The de- 
scription in a conditional sales 


agreement of an automobile by its 
proper model and motor numbers, 
and by a car number of which one 
figure was erroneous, is sufficient to 
identify the car and give notice to 
subsequent purchasers” or mort- 
gagees. MacCallum-Donohoe Finance 


Co. v. Warren, 122 Wash. 176, 210 P 


368. (2) An automobile condition- 
ally sold is sufficiently described as 
to put subsequent purchasers and 
creditors upon notice when the make, 
model number, number of cylinders, 
year, new or used, and style of body 
are given, although the engine num- 
ber is erroneously stated. Huber v. 
Cloud, (N. J.) 130 A 562. (3) In an 


-action against a conditional seller of 


a.car for the possession thereof, by 


the retaking thereof by the _ seller 
without a reformation of the instru- 
ment, and the parol evidence rule is 
not violated when he is permitted 
to offer evidence of the identity of 
the car. Seaman v. Consolidated Fi- 
nance Corp., 219 App. Div. 410, 219 
NYS 163. Compare Sapp v. Hart- 
ford F..& M. Ins. Co., 86 Okl. 87, 206 
P 814 (holding that, in an action of 
replevin, where the car was identi- 
fied as that of plaintiff except that 
the motor number was different from 
that given by plaintiff of his own 
ear, a verdict for plaintiff as to the 
motor cannot be supported, in the 
absence of any showing that such 
number had been changed or was 
erroneous). ° 

49. First Mortg. Loan Co. v. Dur- 
fee, 193 Iowa 1142, 188 NW 777. 

{a] Rule applied.—The mortgage 
of a Ford automobile, stating it as 
model T, 1918, sedan, No. 3558516, is 
not sufficient to put the purchaser 
of car No. 2558516 on inquiry into 
the possibility whether by some mis- 
take the two numbers are intended 
to identify the same car. First 
Mortg. Loan Co. v. Durfee, 193 Iowa 
1142, 188 NW 777. 
McQueen: v. (Tex. 


Tenison, 
Civ. A.) 177 SW 1058. 


51. Smith v. Pettit, 124 S. C. 225, 
117 SE 590. 
[a] Tlustration.—In a proceeding 


to recover the possession of a car 
for a default in a chattel mortgage 
describing certain other cars, and 
“four other” new -Dort Jie .icarsiem., . 
yet to be delivered,” plaintiff must 
show that the car in dispute was one 
of the cars undelivered at the date 
of the instrument and later deliv- 


Effect of actual knowledge gener- 
ally see Chattel Mortgages § 78 text 
and note 42. 

53. Title to motor vehicles gen-. 
erally see supra §§ 239-242. 


54. See cases infra notes 55-71. 
55. See Chattel Mortgages § 1. 
56. Overland Texarkana Co. 


Biekley, 152° La. 622494 S 138. 

57. U. S.—U. S. v. Montgomery, 
289 Fed. 125. 

Ariz.—McArthur Bros. Mercantile 
Co. v. Hagihara, 22 Ariz. 100, 194 P 
336, 13 ALR 10388. 

Ill.—Conner. v.  Borland-Grannis 
Co., 294 Tl. 58, 128. NE 317. 

Mass.—Worcester Morris Plan Co. 
ane Mader, 236 Mass. 435, 128 NE 

Wash. — MacCallum-Donohoe  Fi- 
nance Co. v. Warren, 122 Wash. 176, 
210 P 368. 

[a] A conditional sale agreement 
does not create a lien in favor of 
the seller, and cannot be made to 
do so by being recorded as a chattel 
mortgage, but reserves title abso- 
lutely in the seller. U.S. v. Mont- 
gomery, 289 Fed. 125. 

58. Bradshaw v. Kleiber Motor 
Truck Co., (Ariz.) 241 P 305. 

Retaking possession after default 
see infra § 265. 

59. Welch v. Harnett, 127 Misc. 
221, 215 NYS 540. 

Title in conditionjl sales generally 
see Sales [85 Cyc 667]. 

60. Welch v. Harnett, 127 Misc. 
221, 215 NYS 540. 

61. Accession see supra § 239. 

62. Blackwood Tire, etc. Co. v. 
Auto Storage Co., 133 Tenn. 515, 182 
pape ae LRAI19I16E 254, AnnCas1917 
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equipment and accessories were regarded by the 
parties as separable and not accessions, and they 
therefore do not become the property of the seller, 
as against the rights of third persons.** When a 
contract of conditional sale is for any reason in- 
valid, as where the seller is a corporation not 
authorized to do business within the state where 
the contract is made, title to the automobile and 
the right of possession thereof remain in the seller.** 
A conditional seller of a ear, being the general 
owner, can sell or mortgage his interest therein;"° 
and the conditional buyer can sell or mortgage his 
special property in the car, although the title and 
general ownership remain in the seller.°¢ 

A pledge of a motor vehicle does not vest title in 
the pledgee, the general property remaining in the 
pledgor, although a special property passes to the 
pledgee.®” ; 

Hire-purchase agreements®*® and trust receipts,®°° 
being generally considered as in effect evidencing 
conditional sales or chattel mortgages, are governed 
by the aisual rules applicable to such instruments, 
so far as title to the motor vehicle is concerned.’° 

Absolute bill of sale as security. The transferee 
in a bill of sale absolute upon its face but given only 
to secure a debt does not acquire title.” 

[§ 263] b. Right to Possession—(1) In General. 
A conditional buyer” or a lessee*® of a motor vehicle 
has the right to the possession and use thereof until 
default; and it is necessary to the validity of a 
pledge that possession of a car be retained by the 
pledgee or some one for him.’* A chattel mortgagee 
of an automobile is not entitled to the possession 
thereof unless authorized by the express terms of 
the mortgage;**> and a provision in a mortgage that 
in ease of default all rights of the mortgagor shall 
be forfeited and the possession of the car passed 
to the mortgagee discharged from further liability 
is ineffectual, the stipulation purporting to give the 
mortgagee the right to take possession being so in- 
separably connected with the provision attempting 
to eut off the debtor’s equity of redemption that 
it must be held void in toto.7* If upon default the 
mortgagee does take possession of the car, under a 
stipulation giving him such right, his possession is 


63. Clarke v. Johnson, 43 Nev. 76. Bonestell 
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that of mortgagee only and not that of owner,” and 
his interest in the property is not enlarged or af- 
fected by so taking possession, nor is the mort- 
eagor’s right of redemption cut off;"® but the fact 
that he holds possession without foreclosing as pro- 
vided by the mortgage does not make him guilty 
of a conversion.’® If a mortgagee having the right 
to possession permits the mortgagor to retain it, the 
latter’s possession is that of a bailee.2° <A mort- 
gagee of a car under a mortgage from one of two 
joint owners thereof having the right to possession 
cannot recover it from an attaching creditor, under 
the rule that one joint owner of a chattel cannot 
properly maintain an action against a stranger for 
its possession.*+ 

[§ 264] (2) After Default; Retaking Possession— 
(a) By Chattel Mortgagee. Where a chattel mort- 
gage of a motor vehicle, under the laws of the 
state where it is made, operates to transfer the 
legal title, which upon breach of condition becomes 
absolute in the mortgagee, such title gives the mort- 
gagee the right to recover possession of the car 
in ease of default or breach.’? But where the only 
effect of the instrument, under the laws of the 
particular jurisdiction, is to give a lien upon the 
automobile, the mortgagee, in the absence of ex- 
press agreement, has no right to the possession 
thereof even after default, until he has foreclosed 
his mortgage and purchased the car at the sale.8* 
Under a provision in the mortgage giving the 
mortgagee the right of possession in case of de- 
fault, the mortgagor has no right to hold the car 
after default** or to recover it from the mort- 
gagee,°° and the latter is entitled to its possession,’¢ 
and cannot be held liable in damages for taking 
it.67 The mortgagee of a car has the right to take 
possession thereof upon default in payment of the 
first of a series of notes, where the mortgage con- 
tains acceleration clauses and provides for taking 
possession in case of default.8° When a mortgagee 
has the right to retake possession of a mortgaged 
car, he may maintain replevin therefor against a 
third person who has no superior lien thereon.8? 

[§ 265] (b) By Conditional Seller. A conditional 
seller of a motor vehicle may retake possession 


Western Auto] 87 S 758. 


a 


359, 187 P 510. 
64. Starr Piano Co. v. Zavelo, 212 
Ala. 369. 102 S 795. 


65. Worcester Morris Plan Co. 
v. Mader, 236 Mass. 435, 128 NE 
Gis 

66. Worcester Morris Plan Co. v. 


Mader, supra; Auto Mortg. Co., Inc. 
y. Montigny, 168 NYS 670. 

67. See Pledges [31 Cyc 787 text 
and note 13; 808]. 

68. WHire-purchase agreements see 
supra § 253. 

69. Trust receipts see supra § 


254. 
70. Title of parties to: 
Chattel mortgage see Chattel Mort- 


gages §§ 245-336. 
Cohditional sale see Sales [385 Cyc 
667). 
Ws : Peo. v. Martin, 53 Cal. A. 671, 
200 P 808. f 
72. Right of conditional buyer 


generally see Sales [385 Cyc 652 text 
and note 46]. 

73. Truck, etc., Co. v. Baker, 281 
Pa. 145, 126 A 239. 

74, Possession as _ incident to 
pledge generally see Pledges [31 Cyc 
799 text and notes 57-62]. 

75, Blodgett v. MRheinschild, 56 
Cal, “Ay 728) 206°RP 674:'3: G. White 
Engineering Corp. v. People’s State 
Bank, 81 Fla. 35, 87 S, 753. 


Motive Finance Corp., 69 Cal. A. 719, 
232 —P 734. 

Validity of waiver of right of re- 
demption see supra § 259. 

77. Blodgett v. Rheinschild, 56 
Cal. A. 728, 206° P 674; Lipper. v. 
oe (Dexs Cive VAR) 6223 SSW 


[a] Rule applied.—Where a mort- 
gagee in possession of the car sold 
and delivered it to a third person, 
such disposition was an unlawful as- 
sumption of dominion over the car 
in defiance of the mortgagor’s rights, 
and being inconsistent with the con- 
tinued existence of the mortgage 
lien it effected an extinguishment 
thereof, and the mortgagee’s right of 
possession ceased and was. extin- 
guished. Blodgett v. Rheinschild, 56 
Cal. A, 728, 206 P 674. 

78. Blodgett v. Rheinschild, 
pra. 

79. Lipper v. McClain, (Tex. Civ. 
A.) 223 SW 349. 

80. Harris v. Seaboard Air Line 
R. Co., 190 N. C. 480, 180 SE 319. 

81. Agricultural Credit Co. ‘v. 
O’Rourke, 65 Mont. 517, 519, 211 P 
200 [eit Cye]. 

82. Finance Serv. Corp. v. Kelly, 
(Mo. A.) 2385 SW 146. 

83. J. G. White Engineering Corp. 
v. People’s State Bank, 81 Fla. 35, 


su- 


Chattel mortgage as passing title 
or creating lien see Chattel Mort- 
gages § 1. 


84. State v. Bacha, 44 Nev. 373, 
194 P 1066. 

8o. Automobile Discount Co, v. 
Ball, 84 Ind. A. 483, 151 NE 488. 

86. Automobile Discount Co. v. 
Ball, supra; State v. Bacha, 44 Ney. 


3738, 194 P 1066. 

87. Beatty-Folson Co, v. Edwards, 
(Mexs CivdlA) 23 8S 34.01 

88. Litchfield v. Fitzpatrick, (Tex. 
Civ. A.) 224 SW 926. 

Littell v. Brayton Motor, etc., 
70 Colo. 286, 201 P 34; Crosby 
v. Hill, 121 Me, 432,117 A 585. 

[a] Failure to retake possession 
within proper time as a defense.— 
A lien claimant of a motor vehicle 
who took and held possession under 
an inferior claim and with actual no- 
tice of a mortgage is in no position 
to claim that a mortgagee suing in 
replevin did not retake possession 
promptly after the default, where the 
mortgagee could acquire possession 
only by such action on account of 
the wrong of the lien claimant. Lit- 
tell v. Brayton Motor, ete., Co., 70 
Colo. 286, 201 P 34. 

Priority of lien for repairs or stor- 
age on mortgaged automobile see in- 
fra § 453. 


. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 265-266] , 
thereof upon failure of the condition, even in the 
absence of any agreement to that effect,9° or an 
agreement therefor may be enforced;®! and where 
the conditional buyer is once in default, no sub- 
sequent act or tender by him can defeat the seller’s 
right to retake the car, in the absence of a waiver 
thereof.°* Possession of a ear conditionally sold 
may likewise be retaken if the buyer abandons it, 
notwithstanding the time when final payment may 
be required has not arrived.°* In taking posses- 
sion, the seller need not resort to the courts if he 
can obtain it without a breach of the peace.®4 In 
general, a conditional seller of a car retaking pos- 
session thereof is not required to refund the pay- 
ments theretofore made upon the purchase price, 
when there has been no wrongful act on his part 
and no grounds exist for relief to the buyer,®® al- 
though there is authority to the contrary;** but a 
purchaser who had been fraudulently induced to 
sign a lease agreement in the belief that it was a 
contract of sale is entitled to recover the value of 
the car when possession thereof is taken from him 
by the lessor.97 

[§ 266] (c) By Lessor. The lessor of a motor 
vehicle, under a lease or hire-purchase agreement, 
is entitled to recover the possession thereof from 
the lessee in case of default without a specific agree- 
ment therefor in the lease,®® unless the time for 
making the payment in question has been ex- 
tended ;°° and a lessee who has defaulted cannot 
‘recover the car from the lessor who has retaken 


90. Blackford v. Neaves, 23 Ariz. 
501, 205 P 587; Watkins v. Curry, 


MOTOR VEHICLES 


agreement ,and still : 
serve title is ineffectual as against 
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possession.t A provision in a lease of an automo- 
bile, that in the event of the seizure of the car 
leased the lessor will return to the lessee another 
car, is not a condition precedent to the lessor’s 
right to retake the car after a default.2 It is a 
sufficient defense to an action to recover posses- 
sion of a car under the provisions of a bailment 
lease to show that the transaction was a sale and 
not a bailment and that defendant signed the lease 
through the misrepresentations of plaintiff;* but the 
limit of the right of a lessee who rescinds the 
contract for fraud is to retain possession of the 
car until the money pafd by him has been returned.* 
Where a hire-purchase agreement provides for the 
giving of notice to the lessee in a specified manner, 
as a condition precedent to the lessor’s right to 
retake. possession for default, the lessee can refuse 
to surrender possession until he has received such 
notice,> but.if he voluntarily complies with a de- 
mand of the lessor he cannot complain that notice 
was not given in the manner required by the con- 
tract. If a car is returned to the original lessor 
after the lease agreement has been assigned, it is 
the assignee’s duty to take possession of the vehicle 
within a reasonable time,’ and if he fails to do so 
his title is invalid as against an innocent third 


-party.® 


After retaking possession of a car for default 
on the part of the lessee thereof, the lessor is not 
entitled to collect rent subsequently becoming due 
under the lease,® and no right to retake or withhold 


the six months’ period, and the lessor 


intends to re- ! ‘ 
within that time is not entitled to 


103 Ark. 414, 147 SW 43, 40 LRANS 
967; Hudson-Oliver Motor Co. v. 
Vivan, 116 Misc. 104, 189 NYS -734; 
Harris v. Seaboard Air Line R. Co., 
LOO INE Cer48 0 eS OM SB 3 19) 

[a] Seizure of car for illegal 
transportation of liquor no defense. 
—The fact that a conditional buyer 
of a motor vehicle is convicted under 
the National Prohibition Act of us- 
ing it for the illegal transportation 
of intoxicating liquor, and tne car is 
seized and forfeited to the federal 
government, from which the buyer 
repossesses it under a delivery bond, 
is no defense to an action in replevin 
by the conditional seller to secure 
the return of the car after a default 
in payment by the buyer. Hudson- 
Oliver Motor Co. vy. Vivan, 116 Misc. 
104, 189 NYS 734. 

{[b] Right to retake as against 
winner of car in prize contest.—The 
fact that the conditional seller of 
an automobile knew the buyer in- 
tended to give it as a prize in a 
newspaper circulation contest does 
not estop the seller from recovering 
possession on the buyer’s failure to 
pay the price, as against the winner 
in the contest. Watkins v. Curry, 
103 Ark. 414,147 SW 43, 40 LRANS 967. 

91. Continental Guaranty Corp. v. 
People’s Bus Line, 31 Del, 595, 117 
A. 275. 

92. Silverthorne v. Simon, 59 Cal. 
A, 494, 211 P 26. 

[a] What constitutes a waiver.— 
(1) The act of a conditional sellér 
in filing his claim against the estate 
of the deceased conditional buyer for 
the amount due constitutes a waiver 
of the right to retake possession of 
the car for failure of payments, un- 
der the rule that commencement of 
a legal proceeding by a seller looking 
to an adjudication of a balance due 
upon a conditional sale contract. as a 
debt obligation from the buyer to the 
Seller constitutes a waiver on the 
part of the seller to reclaim the 
property as, his own, because by such 
act he necessarily admits the con- 
Summation of a sale; and a recital 
in the claim that the seller does not 
Waive any of the conditions of the 


the election to seek payment of the 
purchase price as a debt owing to 
him. Kimble Motor Car Co. v. An- 
drow, 125 Wash. 225, 215 P 340. (2) 
But a conditional seller by accept- 
ing installments for the purchase 
price when they were past due does 
not waive his right to retake the 
automobile upon further default. 
Pacific Finance, etc., Co. v. Pierce, 
48 Cal. A. 600, 191 P 1115. 


93. Rogers Lamb Co. v. Coast Se- 
Sy aaa Gos, “58 ‘Cal. Ay “7445209.7P: 


94, Blackford v. Neaves, 23 Ariz. 
HOEY 205 =P 587. 

[a] Car in seller’s possession at 
time of dofault.—Where a car is in 
the actual possession of the condi- 
tional seller at the time of default, 
there is sufficient reclaiming of pos- 
session of it so that the buyer can 
waive the public sale required by 
statute, within the rule that no 
waiver can be made before default 


or reclamation. Russell v. Clinton 
area Co., 147 Tenn. 57, 245 SW 
5 


Claim of lien for repairs by condi- 
tional seller in possession see infra § 
436, 

95. Blackford v. Neaves, 23 Ariz. 
5OL, 205 (PM beac 

96. See Sales [35 Cyc 704 text and 
notes 95-2]. 

97. Hoffman v. Auto Security Co., 
15 Pa, Super. 524. 

98. Stern v. Hess, 78 Pa. Super. 
413; Bankers-Commercial Security 
Co. v. Greer, 77 Pa. Super. 458. 

99. Automobile Finance Co. v. 
Sloan, 78 Pa, Super. 231. 

[a] Circumstances showing ex- 
tension of time.—Where a car was 
leased, with the option to purchase, 
under an agreement providing for 
payment of a lump sum at the time 
of the execution of the lease, and the 
balanee in deferred payments, with 
interest, over a period of six months, 
the payment in advance of a sum 
equal to interest on the balance due 
for six months is a circumstance au- 
thorizing a finding that the parties 
agreed to extend the time of pay- 
ment.of such balance to the end of 


retake the car, although the lessee 
made severa? installment payments 
after payment of the interest and 
then made no more, such _ install- 
ments having been paid either volun- 
tarily or in ignorance of the lessee’s 
rights. Automobile Finance Co. v. 
Sloan, 78 Pa. Super. 231. 

1. Bertalott v. Automobile Securi- 
ties Co., 79° Pa. Super. 443. 


2. VBE lia Py Motori C on. Tue ave 
Walsh, 71 Pa. Super, 323. 
3. Michael v. Stuber, 73 Pa. Su- 


per. 390. 

4. Commercial Car Co. v. Murphy, 
275 Pa. 105, 118 A 641. 

5. Hogan v. Anthony,52) .Cal. (A. 
158, 198 P 47. 

6 Hogan v. Anthony, supra. 

7. . Truck, : ete... Co. <veeBaker 
Pa. 145, 126 A 239. 

8. Truck, etc., Co. v. Baker, supra. 

[a] Wlustration. — Where, upon 
the termination of the lease of a 
truck, the assignee of the bailor suf- 
fers the truck to remain in the sales- 
room of the bailor, a dealer, who 
executes a new lease to a third per- 
son who is without knowledge of the 
assignment of the previous lease, 
and the assignee for some months 
does nothing to indicate its interest 
in the truck until the bailor becomes 
insolvent, and its manager hag de- 
faulted, the assignee is estopped 
from asserting a claim to the truck 
as against the purchaser to whom 
the new lease was made. Truck, ete., 
Co... Baker; 280 Pas 145) 126 0A 239° 

Estoppel of owner in general see 


supra § 242. 3 

9. Automobile, ete., Co. v. Salla- 
day, 55 Cal. A. 219, 203 P 163; Auto 
Security Co., Ine. v. Canelli, 80 Pa. 
Super. 43. 

{a] Principle distinguished. — A 
lessor of a car after default by the 
lessee cannot be permitted to retake 
the car and at the same time demand 
payment of its value; but when he 
enters judgment for the balance of 
the rental reserved, under an option 
so to do contained in the lease, it 
is competent for him to agree to take 
back the automobile in payment of 
the unsatisfied judgment, thus dis- 
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possession can be based upon any failure to pay 
such subsequent installments.1° But when posses- 
sion is retaken by the lessor before any install- 
ments have been paid on account of rent, he is 
entitled to recover from the lessee the reasonable 
value of the use of the car during the period it 
was in the latter’s possession.1+ 

[§ 267] c. Removal of Vehicle from State. In 
view of the nature of a motor vehicle and the use 
ordinarily made of it, it has been held that an ocea- 
sional trip in a mortgaged car from the place of 
residence of the owner to a near-by town in an 
adjoining state, for ordinary business purposes, is 
not a removal of the car from the state within 
the meaning of the usual prohibition thereof in a 
chattel mortgage or conditional sale agreement.'” 

[§ 268] d. Duty as to Insurance. Where a. chat- 
tel mortgage of a motor vehicle requires the mort- 
gagor to keep the car. insured for the benefit of 
the mortgagee, upon the failure or refusal of the 
mortgagor to effect such insurance, the mortgagee 
or his assignee may properly procure it and obtain 
reimbursement for its cost as a part of the mort- 
gage debt.‘ But where the mortgage contains no 
covenant to insure, the mortgagor is not liable 
therefor,4* and it is not necessary for a redemp- 
tioner to tender the cost of insurance placed upon 
the car by the mortgagee. 

[§ 269] e. Injury to, or Destruction of, Vehicle. 
Hither a mortgagor or mortgagee, or bailor or 
bailee, of a motor vehicle may maintain an action 
against a third person to recover damages for its 
injury or destruction,!® and a settlement by the 
wrongdoer with either is, in the absence of fraud or 
collusion, a bar to an action by the other,!? the 
amount paid or recovered being held in trust to be 
applied according to the respective rights of the 
parties.1* A conditional buyer of an automobile 
may maintain an action for damages to it against 
a third person, although title has not passed to 
him,'® his possession giving rise to a presumption 
Solving the bailment by mutual 
agreement. Auto Security Co., Inc. v. 
Canelli, 80 Pa. Super. 43. 17. 

10. Automobile, ete., Co. v. Salla-| R. Co., supra. 
day, 55 Cal. A, 219, 203 P 168. 18. 


LL Burr .v. Gardélla,, oe2'Cal eA. 


R. Co., supra. 
377, 200 P 493. 


19. 


MOTOR VEHICLES 


ris v. Seaboard Air Line R. Co., 190 
N. C. 480, 120 SE 319. 

Harris v. Seaboard Air Line 
Harris v. Seaboard Air Line 


Smith v. Louisville, 


[§§ 266-272 


of ownership which a trespasser or wrongdoer can- 
not dispute.2° As between the parties, both at com- 
mon law and under the Uniform Sales Act, a car 
conditionally sold is at the buyer’s risk from the 
time of delivery,2* and he is not relieved from lia- 
bility for the purchase price by the fact that the 
car is destroyed while in his possession before pay- 
ment becomes due.?” 

[§ 270] f. Appointment of Receiver.** A mort- 
gagee of an automobile which has been rented by 
the mortgagor to another and is being so used by 
him as to cause a deterioration in value which 
renders the security inadequate is entitled to have 
a receiver appointed to collect the rents earned by 
the car, where the mortgagor is insolvent.?4 

[§ 271] g. Rights of Assignees. An agreement 
for the conditional sale of a motor vehicle is not 
negotiable,?> and an assignee of such an agreement 
takes it subject to such defenses as would have 
been available against his assignor.2°% In case the 
car sold is not delivered to the buyer, the assignee 
is liable to him for the return of the cash payment 
made on account of the purchase price.2® An as- 
signment of a conditional sale agreement passes to 
the transferee the right to retake possession of the 
car upon a default,?’ whether the transfer is abso- 
lute or is made as security for an obligation.”§ 

[§ 272] 7. Rights of Third Persons”°—a. Filing or 
Recordation—(1) In General. Whether or not an 
instrument encumbering or conditionally transfer- . 
ring a motor vehicle is required to be filed or re- 
corded in order that it may be valid or effective 
as to certain persons, the sufficiency of the record- 
ing, and the effect of a failure to record, depend 
upon the statutes of each particular jurisdiction.*® 
However, under the rule that a failure to record 
the instrument is available only to persons having 
some right or interest in the property,*! the fact. 
that a mortgage of a car is unrecorded is no de- 
fense to an action of replevin by the mortgagee 
against one who has no title;°? and failure to record 

[a] Rule applied.—In an action to 
recover possession of an automobile, 
evidence that defendant, who orig- 
inally sold the automobile to plain- 
tiff under a conditional sale _ con- 


tract, but who had transferred the 


ete. R.| notes and the conditional contract, 


sense of value of use see infra 
12. Flora v. Julesburg Motor Co., 
69 Colo. 238, 193 P 545, 

13. Drake v. Nickerson, 123 Me. 
11, 121 °A 86. 


14. Drake v. Nickerson, supra. 
15. Drake vy. Nickerson, supra. 
[a] Tllustration. — Where the 


maker of a chattel mortgage cover- 
ing the purchase price of a motor 
truck is adjudged a bankrupt and the 
bankruptcy ‘trustee tenders in re- 
demption to the holder of the mort- 
gage the balance due with interest 
and costs of foreclosure, which ten- 
der is refused as not including the 
cost of certain ,insurance, which is 
not required under the terms of the 
chattel mortgage or requested by the 
mortgagor, the tender is sufficient to 
reinvest title in the trustee, and the 
mortgagee cannot maintain trover 
for the truck, as against a third per- 
son to whom the trustee has sold it. 
Drake v. Nickerson, 123 Me. 11, 121 
A 86. 

16. Harris v. Seaboard Air Line 
R.'Co., 190 N. C. 480, 130 SE 319. 

[a] A mortgagor in possession 
after default, with the consent of the 
mortgagee, is a bailee, and as such 
may maintain an action for injury to 
- the property by a third person. Har- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Co., 208 Ala. 440, 94 S 489; Oros v. 
Allen, 183 Wash. 268, 233 P 314. 


20. Smith v. Louisville, ete, R. 
Co., 208 Ala. 440, 94 S 489. : 
21. Weber Impl, ‘ete; Cor” 'v. 


Leonard, 224 Ill, A. 332. 

22. Weber Impl., etc., Co. v. Leon- 
ard, supra. 

23. On foreclosure of chattel 
mortgage generally see Chattel Mort- 
gages § 550. 

24. J. G White Engineering Corp. 
v. People’s State Bank, 81 Fla. 35, 


SL lipes 

25. Doub v. Rawson, (Wash.) 252 
P 920. 

2544. Doub v. Rawson, supra. 

[a] Rule applied.—The buyer of 


an automobile under a conditional 
sales agreement is not estopped from 
setting up as against an assignee of 
the agreement a separate contract by 
the seller to take advertising in the 
buyer’s newspaper for deferred pay- 
ments, although no provision rela- 
tive thereto is inserted in the condi- 
tional sales agreement. Doub vy. 
Rawson, (Wash.) 252 P 920. 

aé. Land v. Automobile Finance 
Co., 73 Pa. Super. 116. 

Remedies of buyer for nondelivery 
see infra § 294. 

27. Rapp v. Mabbett Motor Car 
Co., 201 App. Div. 283, 194 NYS 200. 


took possession as agent of the trans- 

feree, was admissible to show that 

the taking of possession was lawful. 

Rapp v. Mabbett Motor Car Co., 201 

App. Div. 283, 194 NYS 200. 
Rotaking possession after default 

of conditional buyer see supra § 265. 
28. Rapp v. Mabbett Motor Car 

Co., 201 App. Div. 288, 194 NYS 200. 
29. Iiens: 

For repairs see infra §§ 451, 452. 

For storage see Livery-Stable and 
Garage Keepers § 34. 

Rights of: 

Purchasers see Chattel Mortgages § 
741; Sales [385 Cyc 683]. 

Third persons in general see Chattel 
Mortgages §§ 191-194; Sales [35 
Cye 675 et seq]. 

30. See statutory provisions. 

Necessity for recording: 

Chattel mortgages see Chattel Mort- 
gages §§ 188-210. 

Conditional sale agreements 
Sales [35 Cyc 682]. 
Sufficiency of filing or recordation 

generally see Chattel Mortgages § 

224; Sales [385 Cyc 687]. 

31. See Chattel Mortgages § 188 
text and note 75. 

32. Hammond Motor Co, v. War- 
ren, 113 Kan. 44, 218 P 810; Johnson 
v. Brown Bros. Iron, ete., Co., 208 
Mo. A. 189, 231 SW 1011. 


see 


i. 12 


5 919-995} 


a mortgage of an automobile does not'affect the 
right of the mortgagor or mortgagee to recover 
damages for an injury to it, nor is a person levying 
an attachment upon a car under a judgment re- 
covered for an injury received from its negligent 
operation a purchaser for value so as to be entitled 
to a lien on the car superior to that of a prior un- 
recorded chattel mortgage.** 

[§ 273] (2) Time.** Where the statute requiring 
fiing or recording of a chattel mortgage or con- 
ditional sale agreement is silent as to the time 
therefor,*® or provides that it shall be made ‘‘forth- 
with,’’*? a reasonable time is allowed to the mort- 
gagee or conditional seller, and his rights as against 
the persons in whose favor the statute operates 
are lost by delaying for an unreasonable time.*® 
Under statutes prescribing a particular period 
within which recordation must be made,®® the in- 
strument does not become invalid or ineffectual 
until the expiration of the specified time.*° 

[§ 274] (8) Place.*+ Statutes relating to the 
recordation of encumbrances and conditional sales 
of motor vehicles usually require that such in- 
struments be filed or recorded in the county of the 
encumbrancer’s or buyer’s residence, or the county 
in which the car is kept and situated.4? Under 
such a statute, where a mortgage of a car describes 
it as situated in another county than the place 
where the mortgage is made, and it is understood 
that it is to be immediately taken there, such 
other county is the proper place for recording the 
instrument.*? But the fact that a car owned by a 
nonresident is frequently brought to the place where 

33. Harris v. Seaboard Air Line| Motor Sales Co., 
R. Co., 190 N. C. 480, 130 SE 319. 365. 

34, Clark v. Ford, 179 Ky. 797, 201 


SW 344. But see Jewell v. Cecil, 177 


Ky. 822, 198 SW 199 (holding that tion see infra § 
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208 Ala. 310, 94 S 


Right of third persons during the 
statutory time for filing or recorda- 
275 text and notes 


[42.C0.3.] 763 


the mortgage is made, and that at the time of the 
execution thereof it is in fact within the county, 
does not warrant a finding that it is situated and 
kept within the county so that recordation of the 
mortgage therein would be notice to third parties.*4 
Where the statute requires recordation in the county 
of the mortgagor’s residence, a mortgage not therein 
recorded is invalid as against a third person, even 
though the failure to record at such place does not 
mislead him or occasion him loss.*® An enecum- 
branecer with knowledge that the car has been taken 
to another county or state who fails to record his 
encumbrance therein cannot assert his rights as 
against innocent third persons;** and, conversely, 
one cannot claim to be a purchaser in good faith 
by the fact that no encumbrance is of record in 
the county in which the purchase is made, when 
he knows that the seller’s residence is in another 
county, from which the car has been brought for 
the purpose of sale, and in which an encumbrance 
is duly recorded.** 

[§ 275] b. Recordation Made or Not Required.*® 
Where filing or recordation of an instrument en- 
cumbering or conditionally transferring a motor 
vehicle is not required, or where the instrument 
has been duly recorded as required, the rights of 
the mortgagee or seller are superior to those of 
a purchaser or ereditor.of the mortgagor or buyer, 
and may be asserted against him,*® unless their pri- 
ority is lost by conduct such as to estop their as- 
sertion®® or to destroy the efficacy of the construc- 
tive notice contemplated by the statute.®1 Thus, 
where an automobile mortgaged by a dealer or con- 
been taken in violation of the terms 
of the mortgage and without the 
mortgagee’s knowledge or consent. 


Wray v. White Auto Co., 155 Ark. 
153, 244 SW 18; Finance Serv. Corp. 


one who has a claim for unliquidated 
damages, as for tort, against the 
buyer of an automobile, is a creditor 
within the meaning of the statutes 
making unrecorded mortgages void 
as to creditors). 

35. Time of filing generally see 
Chattel Mortgages §§ 218-223; Sales 
[35 Cyc 687]. 

36. See Chattel Mortgages § 219 
text and note 65. . 

37. Stephenville First Nat. Bank 
v. Thompson, (Tex. Civ. A.) 251 
SW 818 [aff (Commn. A.) 265 SW 
884]. 

88. Stephenville First Nat. Bank 
v. Thompson, supra. 

89. See statutory provisions. 

40. See cases infra this note, 

{a] Dllustrations.—(1) Under the 
Uniform Conditional Sales Act re- 
quiring the conditional sale agree- 
ment to be recorded within ten days 
after the seller has received notice 
that the goods have been brought 
into the state, and making the reser- 
vation of title void as to purchasers 
and creditors if not so recorded, the 
reserved title to a car does not be- 
come void unless the _ conditional 
seller fails for ten days after notice 
of removal to the state in question 
to record his contract in the proper 
county. Bradshaw v. Kleiber Motor 
Truck Co., (Ariz.) 241 P 305. (2) 
Under a statute providing that, when 
property conditionally sold is 
brought into the state, the condi- 
tional sale contract, to be good as 
against mortgagees without notice, 
must be recorded within three 
months, where a conditionally sold 
automobile was brought into the 
state and mortgaged and the mort- 
gage immediately recorded, and the 
conditional sales contract was not 
recorded, the question became ma- 
terial whether the conditional seller 
had repossessed the car within the 
three months’ period. McNeill v. 


54-56. 

41. Place of filing or recording: 
Chattel mortgage see Chattel Mort- 

gages §§ 211-218. 
Conditional sale agreement see Sales 

[35 Cyc 688]. 

42. See statutory provisions. 

43. Flora v. Julesburg Motor Co., 
69 Colo. 238, 193 P 545. 

44. Vervaris v. Egan, 226 Ill. A. 
500- 

45. Bergman vy. Columbia Securi- 
ties Co., 84 Ind. A. 403, 151 NE 367. 

46. Hollipeter- Shonoyo v. Max- 
well, 205 Mo. A. 357, 224 SW 113. 

47. Stephenville "First Nat. Bank 
v. Thompson, (Tex. Commn. A.) 265 


Swe, 884) [affie¢Givy, A.) 261. Siw 
818]. 
48. Operation and effect of filing 


or recordation in general see Chattel 
Mortgages §§ 225-229 

49. Ariz.—Bradshaw v. Kleiber 
Motor Truck Co., 241 P 305. 

Ark.—Wray v. White Auto Co., 155 
Ark. 153, 244 SW 18. 

Cal.—Rogers Lamb Co. v. Coast 
Sh hee eapaotin Co., 58 Cal, A. °%44, 209 1P 


Kan.—Central Kansas Motor Co; v. 
Kline, 109 Kan. 227, 198 P 949. 

Mo.—Finance Serv. Corp. v. Kelly, 
(A.) 285 SW 146. 

N. C.—Rogers v. Booker, 184 N. C. 
183, 113 SH 671. 

3 Oh.—Keller v. Evans, 14 Oh. A. 
65. 

R. I.—Millard v. Hall, 135 A 855. 

Tenn.—Shaw v. Webb, 131 Tenn. 
178, 174 .SW ° 273, “GRAL915D 1141; 
AnnCas1916A 626. 

Wash.—MacCallum-Donahoe Fi- 
nance Co. v. Warren, 122 Wash. 176, 
210 P 368. 

{a] Car removed to another state. 
—A lien of a duly recorded chattel 
mortgage upon a motor vehicle is su- 
perior to the rights of creditors and 
subsequent purchasers of the car in 
another state to which the car has 


v. Kelly, (Mo. A.) 235 SW 146; Ham- 
blen Motor Co. v. Miller, 150 Tenn. 
602, 266 SW 99. 

[b] Permanent repairs made by a 
purchaser from the mortgagor do not 
defeat the right of a mortgagee of 
a car to recover itS possession from 
him after default on the part of the 


ep ea ae Keller v. Hvans, 14 Oh. 
Te] “Recovery for deterioration in 


value.—The mortgagee under a re- 
corded chattel mortgage of an auto- 
mobile, in an action for possession of 
the car, may recover from a pur- 
chaser from the mortgagor for the 
use of the car and the amount it has 
deteriorated, if its value has de- 
teriorated below the amount due on 
the mortgage, with costs. Rogers v. 
Booker, 184 N. C. 183, 113 SE 671. 

[ad] Registration by seller as due 
diligence.—Where the statute does 
not require conditional sales agree- 
ments to be recorded, the conditional 
seller of a car who has complied with 
the law by registering it in his own 
name in the motor vehicle depart- 
ment need use no other diligence to 
protect his reserved title. Bradshaw 
v. Kleiber Motor Truck Co., 
241 P 305. 

[e] Rule applied.—Where a con- 
ditional buyer as part of a fraudu- 
lent scheme to raise money assigned 
to another, without notice of his 
conditional title, purported contracts 
of sale of motor vehicles to other 
persons which did not represent real 
sales, the assignee acquired no right 
to possession of the automobiles de- 
seribed therein as against the orig- 
inal conditional seller. Rogers Lamb 
Co. v. Coast Securities Co., 58 Cal. 
A. 744, 209 P 246. 

Necessity of filing’ or recording see 
supra § 272. 

5 re Estoppel of owner see supra 

51. See cases infra this section, 


(Ariz.) 
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ditionally sold to him is permitted to remain in 
his hands for sale, and to be treated as his own 
and exhibited with other cars belonging to him, the 
mortgage lien or retained title is void as to an 
innocent purchaser without any notice other than 
that afforded by recordation of the instrument,°” 
and the purchaser takes good title as against the 


mortgagee.°* 
Statutory period for recordation. 


in or against a motor vehicle accruing to third per- 
sons before the filing or recordation of an instru- 
ment required to be filed or recorded are ordinarily 
superior to those granted thereby,°* if the statute 
provides a specific period after the execution of 
the instrument or the happening of a condition 
within which such filing or recordation must be 
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such time.°® 


Where filing or 
Although rights 


made in order to protect the seller or mortgagee, 


52. McLagan vy. Granato, (Colo.) 
252 P 348; Garrett v. Rahily, 132 Va. 
226,) 111 <SH 110; Boice v. Finance, 
etc., Corp., 127 Va. 563, 102 SEH 591, 
10 ALR- 654; O’Neil v. Cheatwood, 
127 Va. 96, 102 SE 596. 

[a] Burden on mortgagee to show 
actual notice to purchaser.—The bur- 
den of proof is upon the mortgagee 
to show that a purchaser of a mort- 
gaged automobile had notice of the 
mortgage, where the car was per- 
mitted to remain in the hands of the 
mortgagor, a dealer, and to be sold 
by him in the regular course of busi- 
: . O’Neil v. Cheatwood, 127 Va. 
96, 102 SE 596. 

{b] Principle distinguished.—The 
mere fact that the mortgagor of an 
automobile, which was not part of 
a stock of cars, was permitted to re- 
tain possession of it, did not, where 
the mortgage was recorded, give him 
implied authority to sell the car free 
from the lien of the mortgage, and 
did not give to a purchaser an unen- 
cumbered title, the recorded mort- 
gage being notice to all the world 
that all that the mortgagor could 
pass was his interest in the car. 
Rogers v. Booker, 184 N. C. 183, 113 
SE 671. 

53. O’Neil v. Cheatwood, 127 Va. 
96. 102 SE 596. 

54. See supra this section. 

55. Huber v. Cloud, (N. J.) 130 A 
562. And see cases infra this note. 

[a] Rule applied.—W here the 
statute requires a conditional sale 
agreement to be recorded within six 
months after the personal property 
conditionally sold is brought into the 
state, a purchaser of an automobile 
brought into the state buys it sub- 
ject to the law giving the condi- 
tional seller six months to record the 
conditional sale agreement, and if it 
is subsequently so recorded he can- 
not claim to be an innocent pur- 


chaser. Burgsteiner v. Street-Over- 
Vand § Co:, 2/30) iGasy Are 405e1 17) SE 
268. 


[b] Allowing purchaser to retain 
possession not waiver of right.—Un- 


der a statute making conditional 
sales agreements upon chattels 
brought into the state void as 


against purchasers and creditors un- 
less recorded within ten days after 
notice to the seller of such removal, 
where a car brought into the state 
was sold without the conditional sell- 
er’s knowledge or consent before the 
expiration of ten days after notice to 
the seller of such removal, his per- 
mitting it to remain there thirty 
days after knowledge of its removal 
did not have the effect of validating 
such sale. Bradshaw v. Kleiber Mo- 
tor Truck. Co., (Arilz.) 241 P 305. 
{c] What constitutes notice of re- 
moval to another state.—The fact 
that a truck had been taken into 
another state and kept there for a 
year does not impute notice to the 
conditional seller of such removal, 
under a statute of such state requir- 


ing the filing of the conditional sale 
agreement within ten days after no- 
tice to the seller bringing the car 
therein, as a condition precedent to 
asserting the seller’s rights against 
purchasers and creditors. Bradshaw 
v. Kleiber Motor Truck Co., (Ariz.) 
241 P 305. 4 

56 Auto Sales Co. v. Yost, 91 W. 
Wa. 493 e113 SB Tose 

[a] Reason for rule.—“When 
Koontz and Martin and their vendee 
Yost [defendant] purchased the ma- 
chine, they were bdund by construc- 
tive notice of plaintiff’s rights. 
Plaintiff’s rights had then matured, 
with right of action against the pur- 
chaser to recover the property, and 
plaintiff’s omission to afterwards re- 
cord the lien did not operate as a 
Surrender of these rights, accruing 
within the period prescribed by the 
statute for recording the contract.” 
AutormSales Costvie Yost, /9Liiw. Via. 
493, 499, 113 SH 758. 

57. Effect of failure to record in 
general see Chattel Mortgages §§ 
191-200; Sales [35 Cyc 688]. 
eek U. S.—Stern v. Drew, 285 Fed. 

Ala.—Gayle Motor Co. v. Gray- 
acre Motor Co., 206 Ala. 586, 90 S 
334. 

Ga.—Rowe v. Hancock, 29 Ga. A. 
261, 114 SE 911. 

: Tll.—Vervaris v. Egan, 226 Ill. A. 

00. 

Kan.—Werner v. Winzer, 109 Kan. 
647, 202 P 80. 

Ky.—Jewell v. Cecil, 177 Ky. 822, 
198 SW 199. 

Mass.—Worcester Morris Plan Co. 
eee 236 Mass. 435, 128 NE 

N. Y.—Wagar v. Roaser, 199 App. 
Div. 180, 190 NYS 677; Auto Mortg. 
ren Ine. ive Montigny,) 168" NYS 
670. 

N. C.—Yelverton Hardware Co. v. 
W. A. Piland, etc., Garage Co., 184 
N. C. 125, 113:SE 601. 

Tex.—Stephenville First Nat. Bank 
v. Thompson, (Civ. A.) 251 SW 818 
[aff (Commn. A.) 265 SW 884]. 

[a] Insufficiency of recordation.— 
The lien of an attaching creditor is 
prior to the lien of a chattel mort- 
gage given before the levy of the 
attachment but the recording of 
which was ineffectual as against 
third persons. Vervaris v. Egan, 226 
Ue Aamo UOs 

[b] Rule applied.—(1) An attach- 
{ng creditor whose attachment was 
levied upon an automobile for the 
amount of the purchase money there- 
of after the buyer had mortgaged it 
to another but before such mortgage 
had been recorded, and of the exist- 
ence of which mortgage he had no 
notice prior to the levy of his at- 
tachment, is entitled to the proceeds 
of the foreclosure sale under such 
mortgage. Rowe v. Hancock, 29 Ga. 
A268 thle SE 914 (2) A mort- 
gagee under an unrecorded mortgage 
has no lien upon the mortgaged car 
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the latter’s rights are superior to rights accruing 
during such period and while the instrument yet 
remains unrecorded, if recordation is thereafter 
duly made within the statutory time,°® or, according 
to some authority, even though it is not made within 


[§ 276] c. Recordation Not Made as Required.** 


recordation of an instrument en- 


cumbering or transferring a motor vehicle is re- 
quired, in order to make it effectual as to creditors 
of, or bona fide purchasers from, the mortgagor or 
buyer, and has not been made in the manner pro- 
vided, the instrument is void as to such a pur- 
chaser or creditor,°* unless, under most statutes, he 
had actual knowledge or notice thereof at the time 
his rights acerued.°® 


as against a receiver of the mort- 
gagor for the benefit of his general 
creditors. Yelverton Hardware’ Co. 
vy. W. A. Piland, etc., Garage Co., 184 
N. C. 125, 113 SE 601. 

{c] Person not claiming under 
buyer.— Notwithstanding a _ statute 
declaring conditional sale contracts 
void as against subsequent purchas- 
ers, unless in writing and recorded, 
the title of the seller under a condi- 
tional contract not recorded is valid 
as against one not claiming under 
the conditional buyer. Gayle Motor 
Co. v. Gray-Acree Motor Co., 206 Ala. 
586, 90 S 334. 

- Necessity of recording see supra § 

59. Carter v. Holt, 28 Cal. A. 796, 
154-P 37; Bell v. Pate, 28 Ga. A. 195, 
110 SE 498; Law v. Smith, 120 S. GC. 
468, 113 SH 298. But see Humphreys 
Sav. Bank v. Carpenter, 213 Mo. A. 
390, 250 SW 618 (holding that, un- 
der a statute making an unrecorded 
chattel mortgage invalid as against 
all except its parties, the fact that a 
second mortgagee Knew of the exist- 
ence of the prior mortgage does not 


make such subsequent mortgage sub-- 


ject to the other). 

[a] What constitutes actual no- 
tice.—(1) In an action by the seller 
in an unrecorded conditional sales 
agreement against one claiming to be 
a purchaser without notice from the 
conditional buyer, evidence that at 
the time of making the original 
agreement the seller and buyer pro- 
cured from defendant a blank form 
therefor and informed him of the 
nature of the transaction is sufficient 
to support a finding of defendant’s 
knowledge or means of knowledge of 
the conditional title. Malone Motor 
Co. v. Green, 213 Ala. 635, 105 S 897. 
(2) Where a truck is subject to a 
chattel mortgage, ihformation given 
by the owner to one from whom he 
is procuring another loan thereon 
that the truck was subject to the 
balance due on the purchase price 
was sufficient to put the lender upon 
inquiry as to the prior purchase- 


money mortgage. Hamblen Motor 
Co. v. Iller, 150 Tenn. 602, 266 SW 
D8). (3) But. a statement to the 


mortgagee that the car is. not fully 
paid for and the exhibition to him of 


a receipt for part payment does not’ 


give the mortgagee notice of a con- 
ditional sale agreement. Auto Mortg. 
Co., Inc, v. Montigny, 168 NYS 670. 
(4) A third party to whom a con- 
ditional seller sells the car is not 
charged with constructive notice of 
the sSeller’s title thereto by the re- 
ceipt of license number plates and a 
certificate of registration in the sell- 
er’s name. Davenport v. Pierce, 194 
Iowa 1152, 190 NW 942. (5) Nor 
is the purchaser of a car from the 
buyer of a chattel mortgagor thereof 
chargeable with notice of such mort- 
gage by the fact that at the time of 
his purchase the car is registered in 
the name of the mortgagee, who had 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 277-279] 


[§ 277] d. Waiver of Lien by Consent to Sale.°° 
Consent, express or implied, by the mortgagee of 
an automobile to the sale of the mortgaged car is 
a waiver of his mortgage lien,®! and the “purchaser 
takes the title free therefrom, whether or not he 
knows of its existence or of the giving of such 
consent.° Where the mortgagee has given general 
authority to sell, want of “knowledge on his part 
that a sale has actually been made is immaterial 
on the question of the waiver of his lien.®® 

[§ 278] e. Effect of Sale without Consent of 
Mortgagee. The unauthorized sale of a mortgaged 
car is not invalidated by a statute prohibiting the 
sale of mortgaged chattels without the consent of 
the mortgagee, which does not declare such sale 
void or impose any penalty upon the purchaser,*+ 
but title passes and the purchaser acquires what- 
ever equity there is in the vehicle over and above 
the amount due upon the mortgage.*® 

[§ 279] G. Transfer and Sale®*—1. At Common 
Law—a. In General. Except to the extent that a 
sale or transfer of an automobile is subject to spe- 
cial statutory regulation,®’ it is controlled by the 
rules governing contracts of sale of personal prop- 
erty generally.6§ On the question of whether or 
not a sale is consummated, the intent of the par- 
ties is the important element,®® and in the absence 
of statute, it is not essential to the transfer of title 
that anything more than mere delivery of the ve- 
hicle to the buyer be made with the intention of 
passing title.7° Statements of the parties tending 
to show whether title had passed are admissible 
as bearing upon their real intention,’? and their 
conduct after the transaction may indicate whether 
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a sale was consummated or there was a mere con- 
ditional delivery of the vehicle.72, When a colorable 
sale of a car has been made, the burden is upon 
one alleging that it was fictitious and not meant 
to convey title to prove the allegation.”* 

Tllegality. When a transfer of an automobile is 
completely executed by delivery of the car to the 
winner of a newspaper subscription contest, it is 
wholly immaterial that the contest was a lottery.’ 

Mutuality. Shipment of a car by the seller con- 
signed to the buyer is sufficient as a partial execu- 
tion of the sale, as against the buyer’s claim of 
want of mutuality.7® 

Certainty of contract. While it has been held 
that, where an automobile company manufactures 
three different styles of car, at different prices, an 
order for a specified number of ears which does 
not specify the style desired, although accepted, 1s 
too indefinite for enforcement by either party,‘® 
there is authority for the rule that a contract to 
buy a new car of a specified make is not void for 
uncertainty, although not specifying the model or 
the price, under the maxim, That is certain which 
may be made certain."” 

Inspection by buyer. A buyer who orders a car 
to be specially painted and decorated and to bear 
certain equipment has the right to inspect the ear 
before accepting it,“® and he cannot be required to 
accept it, nor does title pass, until he has made 
such inspection.”9 : 

Satisfaction of buyer. Under a contract of sale 
stipulating that the vehicle will be satisfactory to 
the buyer, the latter is the sole judge of its satis- 
factoriness, and may return it and demand repay- 


once owned it. Kurtz v. Adrian, 46| §§ 300-310. : ; [854 Cy-e 2774! 

S; D125, 191 NW 188. 68. See cases infra this note and 70.. Ferris v. Langston, (Tex. Civ. 
[b] Rule applied.—One who pur-| notes 69-91. A.) 253 SW 309. 

chases a car from a conditional buyer| [a] Offer and acceptance.—The Delivery see infra §§ 283-285. 

with knowledge that it was bought] Signature of a dealer’s salesman to 71. Olds Motor Works v. Chur- 


with money belonging to another and 


was impressed with a trust in favor] mobiles, 


an order blank used in selling auto- 
specifying the price and the 


Chiller Chex iGivia -As) Eel (oO EEO OF 
[a] Miustration.—In a personal 


of such other person is in the posi- 
tion as to money loaned or paid 
thereon as a second lienor, just as if 
he had a second mortgage on the 
Cars CAGLere Vi, HtOlte 26 Cal, Ay 7.916, 
154 P 37. 

Effect of actual notice see Chattel 
Mortgagés §§ 196-198. 

Consent to sale as precluding 
owner from asserting title see supra 
§ 241 text and note 46. 

61. Colorado Motor Finance Co. v. 
Smith, 72 ee 15079210 P33 In- 
diana Inv., Comive Whisman, 
(Ind, A.) 138 ne 512; Luther v. Lee, 
62 Mont. 174, 179, 204 P 365 [eit C. 
Jee Cuda ssvs Rodgers, LSC. O07; 
98 SE 796. 

[a] Bule applied.—Where a local’ 
dealer takes a prospective customer 
to the showrooms of a state dis- 
tributor and procures a contract 
from him to purchase a car which 
he is shown there, a mortgage given 
by the local dealer to the state dis- 
tributor to Secure a part of the pur- 
chase price of the car which he then 
sells to the prospective purchaser is 
void as against the purchaser having 
no knowledge thereof. Indiana Inv., 
etc., Co. v. Whisman, (Ind. A.) 138 
NE 512. 

Consent to sale of mortgaged chat- 
ee Se general see Chattel Mortgages 

3o. 

Invalidity of mortgages upon cars 
cist tat aks to daily sale see supra § 
od. 

62. Luther v. Lee, 62 Mont. 174, 
LTO, 204 APS 36.5: “Pits Cilio: 

63. Luther v. Lee, supra. 

64. Puckett v. Hopkins, 638 Mont. 
137, 206 RP 422. 


65. Puckett v. Hopkins, supra. 
ioe Conditional sales see supra § 
67. Statutory regulation see infra 


deposit, and containing all the terms 
of the sale, implies an acceptance of 
the order and a reciprocal agree- 
ment to sell. Moskowitz v.. White 
Bros. ine 616 Nes: Wb: 

[bob] Mistake.—Where the seller 
and buyer of an automobile make a 
mutual mistake with regard to a 
credit due to the buyer, without 
which credit the agreement would not 
be entered into, the attempted sale is 
ineffectual for want of a meeting of 
the minds. Stowell Motor Car Co. 
Ve El eh =Mise. 2789) 1191S = NYS 
570. 

{[c] Ratification of an agent’s con- 
tract.—A coftract for the purchase 
of an automobile, made with an 
agent authorized to make such con- 
tract, subject only to approval by 
the principal, is not binding on the 
principal until ratified by him. Roa- 
noke Auto, etc., Co. v. Hancock, (W. 
Va.) 186 SE 701, 

{d] Ratification of infant’s con- 
tract.—A purchase by a minor of a 
car and the giving in part payment 
of his father’s car is ratified by his 
father’s acceptance and use of the 
automobile purchased. Southern 
Auto. Co, v. Holifield, (Miss.) 111 S 

96. 


Sales of personal property in gen- 
eral see Sales [35 Cyc 1 passim]. 


69. Olds Motor Works vy. Chur- 
Chili (Mex Cry, Ae) 1i7Sy ISVWVe loos 
[a] An instruction to find title in 


one who had agreed to purchase a 
car, where nothing remained to com- 
plete the transaction except delivery 
and the payment of the price, is 
erroneous as omitting a consideration 
of the intent of the parties. Olds 
Motor Works v. Churchill, (Tex. Civ. 
Ay) 175 SW 785, 

Transfer of title to specific per- 
sonal property generally see Sales 


injury action in which the ownership 
of the car was in issue, testimony by 
a seller that the driver “stated to 
me that as long as he had purchased. 
the car he would like to drive it’ is 
admissible as part of the res geste 
and as tending to shed light upon the 
real intention of the parties as to 
consummating the sale. Olds Motor 
Works v. Churchill, (Tex. Civ. A.) 
175 SW 785. ‘ 

72. Fleming v. Lincoln Trust Co., 
124 Wash. 317, 214 P 5. 

fa] RBule applied.—Hvidence that 
the owner of a car delivered it to an- 
other in exchange for a valuable con- 
sideration, and thereafter the car was 
kept in the purchaser’s garage and - 
not in the former owner’s and that 
as part of the consideration it was 
agreed that the seller could use the 
ear as a demonstrator whenever he 
desired, and he did use it as such, 
returning it afterward to the pur- 
chaser’s garage, and the purchaser 
procured a license in his own name, 
shows a sale and not a mere condi- 
tional delivery, as against cred- 
itors of the seller. Fleming v. Lin- 
coln Trust Co., 124 Wash. 317, 214 
On 

73. . Russell v. Clinton’ Motor Co., 
147 Tenn. 57, 245 SW 529. 

74. Jones v. Burks, 110 Ark. 108, 
161 SW 177. 

75. Rudolph: v: Laser, 156 “Ark 5, 
245 SW 302. 
Oakland Motor Car Co. v. In- 
diana Auto. Co., 201 Fed. 499, 121 
CCA 319; Wheaton y. Cadillac Auto. 
Co., 148 Mich. 21, 106 NW 399. 

77. MclIllimoil v. Frawley Motor 
Conn9 OriCale5 46, cor eo take 

78. Lange v. Interstate Sales Ors 
(Lex Civ. A’) 166 "Sw 900% 

79. Lange -v. Interstate Sales Co., 
Ssupray =" 
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ment of the purchase price if it is not satisfactory 
to him.%° 

Instruction of buyer. An agreement by the seller 
of an automobile, included in the contract of sale, 
to furnish a chauffeur to teach the buyer to operate 
the machine, has been held fairly to include the 
adjustment and testing of the car during the period 
of the lessons ;8t and where no agreement is made 
as to the period of time over which the instruction 
should extend, it is presumed that it shall continue 
for a reasonable time.s? 

Substitution of parties. Where the seller of an 
automobile agrees to furnish the buyer with a car 
for temporary use until the new one can be procured 
and to keep the buyer insured against liability while 
operating such car, a successor of the seller who 
accepts the buyer’s note for a deferred payment and 
delivers the car for temporary use assumes all the 
obligations, including that of keeping the buyer in- 
sured.®3 

Modification and discharge of contract. If the 
parties to a sale make a new and independent agree- 
ment, the terms of which are so inconsistent with 
the other agreement that they cannot stand together, 
the latter will be construed to discharge the earlier 
one,** but although they may differ in terms, if 
their legal effect is the same the second is merely 
a ratification of the first and they must be construed 
together ;*° thus a subsequent agreement that de- 
livery of the car purchased should be at the option 
of the purchaser is not so inconsistent with the 
original contract of sale as to constitute a rescission 
thereof.®° 

Option to buy. Under an agreement*that, if a 
car were not sold within a certain time, a party 
should have the right to purchase it for a specific 
price plus repairs upon it, he has a reasonable time 
after the expiration of the specific period in which 
to exercise his option.®* 

Agreement to sell. Where there is only an agree- 
ment to sell and deliver at a future time, it is a 
mere executory contract of sale, conditioned on the 
performance of named conditions,®* 
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and if the auto- | 
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mobile is destroyed while in the seller’s possession, 
even without his fault, rendering performance im- 
possible, he can neither compel performance by 
the buyer nor refuse to refund payments made on 
the purchase price, since the risk remained on him 
until delivery.®® ; 

Fraudulent conveyance.®°® Under a statute mak- 
ing a transfer of personal property ineffectual and 
void against creditors when not accompanied by 
immediate delivery and followed by actual and con- 
tinued change of possession of the chattel, where 
the owner of a car executes a bill of sale thereof 
to another but continues to use it in his business, 
the transfer is void as against the seller’s ered- 
itors.9t ; 

[§ 280] b. Price and Payment—(1) In General. 
In the absence of agreement between the parties, 
the matter-of payment for motor vehicles is gov- 
erned by the usual rules appheable to sales of per- 
sonal property... When a contract of purchase re- 
lates to a new car of a specified make, and the 
prices of cars of that make are standard and fixed, 
it is obvious that the parties contract with reference 
to such fixed prices,®* and the selection of the model 
determines the price to be paid.®°* When a contract 
to furnish a motor vehicle to the United States 
government provides that the government shall pay 
to the seller, in addition to the agreed price of 
the car, a sum equal to the direct war tax on the 
sale, such amount constitutes a part of the con- 
sideration for the sale and the contract is valid.°*% 

Time. If not otherwise agreed upon, payment is 
ordinarily to be made at the time of delivery.®* 

[§ 281] (2) Reductions and Refunds.®° It is com- 
petent for the parties to a sale to agree that the 
buyer shall have the benefit of any reduction in 
the price during a certain future period, and in 
such case their rights depend upon a construction 
of the contract.°* But a statement made by a dealer 
for the purpose of inducing a purchase that he 
would refund to the purchaser any reduction in the 
list price of the car before a specified date is not 
a representation of an existing fact of condition 
attempting to exempt a person from 
taxation. This, of course, it could 


not do. It is simply a contract to 
allow the plaintiff as part of the pur- 


80. Walker v. Grout Bros. Auto.| notes 93-95. 
Co; 2124, Mo..A. 628, 102. .SW- 25.3 [a] Sufficiency.—An offer of pay- 
Halff Co. v. Jones, (Tex. Civ. A.) 169 | ment to the seller on the date agreed 
SW 906. upon, and the deposit of the amount 
_.. 81. Burnham v. Central Auto.| thereof in the seller’s bank to his 
Exch., (R. I.) 67 A 429. account on the same day. after his 
82. Buick Auto. Co. v. Weaver, 


(Tex. Civ. A.) 1638 SW 594. 
83. Ford v. Stevens Motor Car 
Co., 203 Mo. A. 669, 220 SW 980. 
84. Foss-Hughes Co, v. Norman, 
(Del.) 119 A 854, 


85. Foss-Hughes Co. v. Norman, 
supra. 

86. Foss-Hughes Co. v. Norman, 
supra. 

87. Lee v. De la Motte, 47 Cal. A. 


Poe lso iA LOo4s 

[a] Forty-five days after the ex- 
pirvation of the time specified is a 
reasonable time, where repairs being 
made by the seller are not completed 
prior to that time. Lee v. De la 
Motte, 47 Cal. A. 23, 189 P 1034. 

88. Baker v. Brown, ete. Auto 
Coywor Conn. 676; 126 Art03: 


Executory sales in general see 
Sales [85 Cyc 27, 274]. 

89. Baker v. Brown, etc., Auto 
Co.7101,.Conn,.575, 126 A. 703. 

90. Fraudulent conveyances in 


general see Fraudulent Conveyances 
Zin Cr -wWesDil oo 0s 

91. Davenport v. 
Cal As 688,200. B77. 
Pd mee spied of delivery see infra § 


$2. 


Alexander, 53 


See cases infra this note and 


refusal to accept it, is sufficient pay- 
ment if the deposit is retained by 
the seller after notification, and ex- 
tinguishes the obligation. Wilkinson 
v. Fisherman’s, etc., Supply Co., 57 
Cal, A. 165, 206 P 761. 

{b] Freight.—A contract for a 
car to be delivered to the buyer f.o.b. 
the place of purchase, including an 
agreement that if the factory price 
should advance before delivery the 
buyer should pay such increase, does 
not contemplate an increase in the 
cost of the car on account of in- 
creased transportation charges, and 
the buyer is not liable for the greater 
expense of bringing the car from the 
factory to the place of purchase. 
Berger v. Jonesboro Motor Co., 148 
Ark,; 605, 234, S'W.o4. 

Payment of expenses and trans- 
portation charges see Sales [35 Cyc 
106-108]. 

Purchase price generally see Sales 
[35 Cyc 101-106, 262 et seq]. 

93. MclIllmoil v. Frawley Motor 
Conn S0MCal.b46, 24 Sip a oye 

94 MclIllmoil v. Frawley Motor 
Co.,, supra. 

94¥4. Garford Motor Truck Co. v. 
U. S., 57 Ct. Cl. 404, 410. 

“This is not a case of a department 


‘ties. 


chase price to be paid for an article 
such sum as it should be called upon 
to pay as taxes in addition to the 
base Sum named in the contract. It 
was a part of the consideration of 
the contract and was for the protec- 
tion and in the interest of both par- 
Otherwise the plaintiff would 
have had to add a sum by guess to 
cover the amount it would have had 
to pay out as taxes, and.the Govern- 
ment’s representative would have had 
to have guessed whether it was a 
reasonable amount or not. Had it 
been too much the Government would 
have lost; had it been too little the 
plaintiff would have lost. The ar- 
rangement made was fair and just 
to both parties and clearly legal and 
in conformity to the standards of 
good business conduct,.”’ Garford Mo- 
tor Truck Co. v. U.S. supra. 

95. Meclllmoil v. Frawley Motor 
Co., 190 Cal. 546, 213 P 971, 

96. Fluctuations of price in gen- 
eral see Sales [85 Cye 105]. : 

97. See Mintz v. Buick Motor Co., 
194 NYS 42 (where the point was as- 
sumed, but the evidence in the par- 
ticular case was held insufficient to 
show such agreement), 

Reduction according to future price 
a9 Sales [85 Cyc 106 text and note 


SN eee eS SS eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sufficient to sustain a rescission for fraud;®* and 
in an action by the payee upon promissory notes 
given for the purchase price, evidence of an oral 
agreement made at the time of sale that the seller 
would allow the buyer a credit for any decline in 
price is obnoxious within the parol evidence rule.® 

Share in profits. Where a manufacturer of motor 
vehicles publicly offered to give to each retail buyer 
within a certain period a specified sum as a share 
of the profits of the business, one who purchased 
a new car at retail during such period is entitled 
to be paid under such profit-sharing offer, although 
the bill of sale delivered to him recited that it con- 
tained the whole agreement and could not be 
changed by any other understanding,! and although 
such bill of sale, delivered after the expiration of 
the period specified, bore a notice that the sale 
in question did not come within the offer.2 

Refunds. An agreement by the seller of a car 
that he would accept its return at any time within 
a limited period and repay to the buyer a certain 
sum ‘‘net to owner’’ can be construed only as an 
agreement to repay,to the purchaser on return of 
the car the sum specified.® 

[§ 282] (3) Used Car in Part Payment. Con- 
tracts of sale of motor vehicles often provide for 
the turning in to the seller of another vehicle in 
part payment.* Under the parol evidence rule,® 
however, if a written contract purports to set out 
completely the terms of sale, parol evidence of a 
collateral agreement to take another car in part 
payment is inadmissible.* Performance of such an 
agreement, if not otherwise specified, must be made 
concurrently by both parties;? but upon perform- 
‘ance by the buyer title to the used car passes to 
the seller of the new one, although the latter has 
not been delivered. The act of a manufacturer’s 
agent in accepting the buyer’s old car as part of 


98. Shoup -v. Tanner-Buick Co., 
211 Mo. A. 480, 245 SW 364. 
False representations and fraud 


agreed. 
gratuity, 
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and divide the profits with them as 
The plan was not a mere 
but was a request to the 
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the purchase price of a new one sold to him is 
ratified by the principal’s retention of the old car 
without tender of its return or repudiation of the 
agent’s authority ;° however, acceptance of the used 
car as partial payment is not shown by the seller’s 
receipt of possession of it subject to inspection,!° 
unless such possession is retained beyond a rea- 
sonable time.1! Where a dealer takes a buyer’s old 
cdr in partial exchange for a new one, and agrees 
to sell it and to credit the owner with the net 
balance remaining after making such sale, the term 
‘net balance’’ means the balance of the proceeds. 
after deducting the expenses incident to the sale,!? 
and evidence by an experienced automobile man 
that the car could not be sold until it was put in 
running condition is sufficient to show that the 
repairs necessary to put it in such condition were 
necessary for the sale,1® so that the dealer is entitled 
to deduct the cost of such repairs from the sale 
price before crediting the owner with the net bal- 
ance.‘* And when the buyer’s old car, held by the 
dealer to be sold for the credit of the owner, is 
traded for part cash and another used ear, taken at 
an agreed valuation, the dealer need account to 
the owner only for the actual value of the used car 
taken, and not the value agreed upon for the pur- 
poses of the exchange.’ 

[§ 283] c. Delivery'°—(1) In General. Whether 
title to a motor vehicle passes by the sale or by 
delivery is to be determined by the facts of each 
particular transaction,’’ and it is not inconsistent 
with a sale that the car is to be delivered at a 
subsequent time, where the parties have agreed upon 
the terms of sale.1® Delivery is essential to the 
perfecting of a gift of a motor vehicle,!® but where 
it is purchased in the first instance for one person 
by another, who never owns it, no delivery by him 
is necessary.*° No actual delivery of a car in the 


Co., 169 “Moi (A. (652; 155 oSiwre 854: 
See Jenkins v. Crescent Auto Co., 211 
PVT AS 60: 


see infra §§ 311-319. 

99. Asbill Motor Co. 
WADE SSCA I SH OA 

Parol evidence rule see Evidence 

1380. 
ee Ford v. Ford Motor Co., 181 
App. Div. 28, 168 NYS 176, 179 App. 
Div. 472, 165 NYS 1001. 

[a] Reason for rule.—‘“‘This prof- 
it-sharing plan did not relate to the 
contract of Sale, as the contract was 
complete in itself and related only 
to the sale of the car and the price 
to be paid, which agreement has been 
fully executed. The fifty dollars was 
not intended as a reduction of the 
price of the car, but as part of an 
advertising scheme by which each 
customer during the time became an 
active barker interested in the sale 
of Fords during the year. It re- 
lated to an entirely different matter 
than the sale of a car—namely, to 
the distribution of the profits in 
which the defendant agreed that the 
public interested in Fords should 
share. The terms of exclusion [of 
any other agreements] in the con- 
tract of sale relate only to terms 
which qualify or change the writing 
itself; but the contract was made 
with special reference to the profit- 
making plan, which was known to 
both parties and did not reduce the 
price of the car or change the terms 
of sale but was a publicity scheme 
adopted by the defendant to give it 
assistance in selling its cars. The 
profit-sharing plan related to an en- 
tirely different subject from the sale 
of this particular car. The defendant 
undoubtedly had the active assistance 
of more than 300,000 purchasers in 
making its profits for the year; it 
should now treat them in good faith 


v. Chaplin, 


public which, when acted upon, binds 
the company.” Ford v. Ford Motor 
Co., 1381) App. Divs 28, 29,168 NYS 
176. 


2. Ford v. Ford Motor Co., supra.’ 


Sa CASO we ew. 
194 NYS 418. 

4. See cases infra this section. 

[a] Tllustration.—Where the pur- 
chaser of a new car turned in to 
the dealer an old car, for which the 
dealer agreed to allow him two hun- 
dred dollars if he bought another car 
or to pay him two hundred dollars 
therefor if one of his employees 
bought a car from the dealer, and an 
employee did buy such car, the for- 
mer owner of the old car is entitled 
to recover two hundred dollars from 
the dealer. Green v. Hollingshead, 
(Ark.) 290 SW 51. 

5. Parol evidence rule see BEvi- 
dence § 1380. 

6 Beam Motor Car Co. v. Nares, 
141 Md. 187, 118 A 401. 

7. Siebraecht v. Stewart, 68 Pa. 
Super. 520. . 

8. Bronner v. Van Cortlandt Ve- 
hicle Corp., 198 NYS 525. ‘See Jen- 
kins v. Crescent Auto Co., 211 Ill, A. 
607. 

[a] An action for conversion can- 
not be maintained against a dealer 
by one who delivered his used car in 
partial payment for a new automo- 
bile to be thereafter delivered, hav- 
ing the option to refuse delivery 
and receive the proceeds of sale of 
the used car after expenses,were de- 
ducted, where the dealer sold the 
used car at a loss after deducting the 
cost of necessary repairs. Bronner 
v. Van Cortlandt Vehicle Corp., 198 
NYS 525. 

9. Ilgenfritz v. Missouri Pac. R. 


S. -Frank, Inc., 


Ratification generally see Agency 
§§ 77-146. 
10. Match vy. Co., 


Paige-Detroit 
200 NYS 343. 


11. Match v. Paige-Detroit Co., 
supra, : 
12. 


Meserve v. Smith, 56 Cal. A. 
683, 206 P 105. 

13. Meserve v. Smith, supra. 

14. Meserve  v. Smith, supra; 
Gulf Motor Co. v. Avery, 156 La. 198, 
100 S 396. 

[a] Computation of  amount.— 
Where the purchaser of a car turned 
in as part payment an old car, under 
an agreement that it should be sold 
and the buyer credited with the 
amount received in excess of twenty- 
one hundred dollars, and the old car 
was sold for two thousand dollars 
and another car, which was sold for 
twelve hundred dollars, and four hun- 
dred and fifty dollars was spent in 
repairs on the two cars, the pur- 
chaser is entitled to be credited with 
six hundred and fifty dollars. Gulf 
Motor Co. v, Avery, 156 La. 198, 100 
S 396. 

15. Meserve v. Smith, 56 Cal. A. 
683, 206 P 105. 

16. Delivery of goods sold in gen- 
eral see Sales [35 Cyc 164 et seq]. 


17. Kentucky Motor Car Co. v. 
Darenkamp, 162 Ky. 219, 172 SW 
524. 


Intent of parties to consummate 
ea see Supra § 279 text and note 


18. Zimmern v. Standard Motor 
Car Co., 205 Ala. 580, 88 S 748. 

19. Arnold v. Barrington, 44 R. I. 
298, 301, 117 A 424 [quot Cyc]. 

20. Arnold v. Barrington, supra, 

[a] Illustration.—Where a hus- 
band purchased a car as a gift to his 
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possession of a bailee is necessary,”* and it is suffi- 
cient that the seller does not retake possession.” 
Delivery may, under statutes relating to fraudulent 
conveyances, be necessary as to the seller’s cred- 
itors.?8 

Delivery of different car. No title passes to a 
buyer by the delivery to him of a different auto- 
mobile than the one purchased, as the delivery of 
a used car where the contract calls for a new one.** 

[§ 284] (2) Time and Place of Delivery.?? Under 
the terms of a contract providing for delivery of 
a car out of the first shipment made to the seller 
of the model sold, delivery must be made within a 
reasonable time.2® Where a contract for the sale 
of a car provides for its delivery ‘‘as early as pos- 
sible,’’? parol evidence is admissible to explain the 
meaning of the term as it was understood by the 
parties at the time of making the contract.” But 
a provision in a written contract for the purchase 
of a car for delivery ‘‘about’’ a given date means 
some date near thereto, including a reasonable time 
theretofore or thereafter,?® and parol evidence is 
inadmissible to show an oral agreement that the 
ear should be delivered not later than the date 
specified.2® A contract for the sale of an automo- 
bile f£. 0. b. a certain place is performable by de- 
livery of the car to that place.*° 

Effect of breach by seller. A seller cannot claim 
that a contract to purchase was broken by the buyer 
in demanding delivery of the car before the agreed 
time, where the seller stated his intention to refuse 
to deliver, yaetebs: relieving the buyer from further 
responsibility.*+ 

[§ 285] (3) What Constitutes Delivery.*? What 
constitutes delivery depends in part upon the pe- 
culiar nature of motor vehicles and upon the cir- 
cumstances attending the transaction.** There is 
no delivery when the car remains in the possession 
of the seller, and, although used by the buyer at 
times, is on such oceasions operated by, and under 
the control of, an employee of the seller;** nor is 
there a delivery when the transferee is a driver 
employed by the transferor, who continues to op- 
erate the car as such employee, and there is no 
change of possession.** 

Possession of bailee. Delivery of a car in the 


wife, she became the owner thereof, 
and ‘delivery to ‘her “by the husband 
would have been superfluous. Arnold 
v. Barrington, 44 R. I. 298, 117 A 
424. 29. 

21. Selznick v. Holmes Pittsburgh 30. 
Auto Co.,.275 Pa. 1, 118 A 553. van, 
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ee some date near to May 1 or 
including a reasonable time before 
or after such dates. 
Paulman, 226 Ill. A. 432 
Ferguson v. Paulman, supra. 
Farmers’ State Bank v. Sulli- 
(Tex. Civ. A.) 241 SW 727. 


22. Selznick v. Holmes Pittsburgh 31. ny eben geeta 
Auto Co., supra, TA NYS 604. 
23. See statutory provisions. 


Fraudulent transfer of motor ve- 
hicles see supra § 279 text and notes 
90, 


32. 


ie 
Sufficiency of delivery see infra §|Cye 187-202]. 


a unioiiatary breach of contract see 
Contracts §§ 725-732. 
What constitutes delivery of 
personalty generally see Sales 


£§§ 283-287 


possession of a bailee is effectual if notice of the 
sale is given by the seller to the bailee,®° or if the 
buyer takes possession,®? notwithstanding he leaves 
the vehicle in the bailee’s custody for a special 
purpose.*> 

Fraudulent conveyances. Where the owner of a 
car sells a half interest in it to another, the placing 
of the vehicle in the hands of a third person as 
bailee, with notice of the sale, each party thereafter 
exercising rights of ownership and paying half the 
storage charges, is a sufficient delivery under a 
statute relating to fraudulent conveyances.*? The 
change of possession required by such statutes need 
only ‘be so long continued and open as will indicate 
to the world that there has been a transfer of 
title;#° and although a mere temporary change of 
possession will not avail as against a creditor of 
the seller,*4 in applying the rule consideration must 
be given to the situation of the parties at the time 
of the sale.*? 

[§ 286] d. Statute of Frauds. Sales of motor ve- 
hicles fall within the terms of the seventeenth sec- 
tion of the English statute of, frauds and corre- 
sponding provisions of similar statutes enacted in 
other jurisdictions, and are governed by the usual 
rules applicable to the sale of goods and merchan- 
dise.*#®. An order form, containing all the terms of 
the sale, specifying the price of the vehicle sold 
and the deposit made thereon, and signed by the 
buyer and the seller’s salesman, is a sufficient memo- 
randum in writing under the statute;#* and an oral 
contract for the purchase of an automobile is taken 
out of the statute by the payment of a part of 
the purchase price.*° Where a debtor agrees to 
surrender to his ereditor an automobile in satis- 
faction of the debt, the transaction is not a sale, 
but a payment, and no written memorandum is 
necessary.*® 

[§ 287] e. Consignment for Sale.47 When a motor 
vehicle is consigned by the owner to another. for 
the purpose of being sold, a sale from the con- 
signor to the consignee does not take place until 
the consignee has sold the car, and until then title 
remains in the consignor.‘® But under a contract 
whereby the consignee agrees to pay the consignor 
a specified sum upon the sale of a car, evidenced 


42. Puckett v. Hopkins, supra. 

{a] Rule applied.—Where a father 
owning a car sold it to his son who 
lived with him, and: the son took im- 
mediate possession and used the car 
in the taxicab business for two 
months, at the end of which time he 
left home to enlist in military serv- 
ice, and thereafter the father used 
the car only occasionally for private 
purposes, there was a_= sufficient 
change of possession as not to ren- 
der the sale invalid as to creditors of 
the father, under a statute requiring 


Ferguson v. 
186 


v. Neller, 


[35 


285 ; 33. See cases infra notes 34—42. actual delivery and continued change 
24. Snellgrove vy. Dingelhoef, 25 34 Kentucky Motor Car Co. v.| of possession; “the law did not im- 
Ga. A. 334, 103 SE 418. I Darenkamp, 162 Ky. 219, 172 SW | pose upon the son the duty to aban- 
25. Place of delivery in general] 524. . don his parents in order to validate. 
see Sales [35 Cye 171-175]. $5. Williams v. Padelinetti, 73 Ind.| his purchase.’ Puckett vy. Hopkins, 


Time of delivery in general see 
Sales [35 Cye 175-187]. 836. 


2G. Boland v. Smith, 47:Cal. A.| 28, 228 SW 859. 


Ay 216, 127 NE £58. 
Hopson vy. Pregge, 206 Mo. A. 


63 Mont. 187, 141, 206 P 422. 
43. Statute of frauds in sales of 
goods generally see Frauds, Statute 


404, 190 P 825. 387. Selznick v. Holmes Pittsburgh] of §§ 234-303. 

[a] Time held unreasonable.—De-| Auto Co., 275 Pa. 1, 115 A 553. 44, Moskowitz v. White Bros., Inc., 
livery tendered on December 25 of 88. Selznick v. Holmes Pittsburgh | 166 NYS 15. 
«a car ordered on June 12 was not] Auto Co., supra. 45. Moskowitz v. White Bros., 
within a reasonable time. Boland v. 39. Hopson v. Pregge, 206 Mo. A.| Inc., supra. 


Smith, 47 Cal. A. 404, 190 P 825. 
27. Steinhauer v. Thompson, 
Ga. A. 470, 85 SE 677. 


28, 228 SW 859. 
16 


28. Ferguson vy. Paulman, 226 Ill.| p 395 
A. 432. 40. 

[a] Mlustration.—An agreement to] 137, 206 P 422. 
deliver’ ia (cars about May el to 130” 41.. 


Eraudulent conveyances in general 
see Fraudulent Conveyances 27 C. J. 


" Puckett v. Hopkins, 63 Mont. 
Puckett v. Hopkins, supra. 


46. Selznick v. Holmes Pittsburgh 
Auto Co, 275. Pa..1, 118 A! 553. 

47. Passing of title on consign- 
ment for sale in general see Sales [35 
Cye. 2:90]. 

48. Cass v. 174 » Cal. 


Rochester, 
358, 1638 P 212. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


as 


§§ 287-290] 
-by a promissory note, title remains in the consignor 
only it the consignee fails to sell,*? and a buyer from 
the consignee who pays him the price is not re- 
quired to ascertain whether the note is paid, but 
is entitled to delivery of the car.®° 

[§ 288] f. Title of Buyer.°1 An executory sale 
of an automobile does not convey title to the 
buyer ;°? but as soon as the condition is performed 
it ripens into an executed contract and the title 
passes to, and becomes vested in, him.°*, Where a 
person other than the purchaser of an automobile 
signs the conditional sale agreement, his colorable 
title cannot prevail over the title of the real pur- 
chaser who receives and retains possession of the 
vehicle and makes the payments as they become 
due under the agreement.>* 

Purchase with funds of another. While one can 
acquire from another full legal title to an automo- 
bile, although the only consideration for the transfer 
moved from a third person, as in the case of a gift 
to the transferee,°> where the purchase is made with 
funds belonging to another, a resulting trust®® is 
ordinarily impressed upon the car in favor of the 
person whose money is used,°’ even though the pur- 
chase is conditional and the legal title has not 
passed to the buyer.®* Conversely, the use of a ear 
by one who purchased it with the funds of another, 
to whom a bill of sale was executed and the license 
transferred, in no way tends to destroy the buyer’s 
title.®® 

Innocent purchasers; notice. A person is not an 
innocent purchaser who takes a transfer without 
delivery from one who to his knowledge has there- 

_tofore sold and delivered the vehicle to another.®°® 
Where an automobile is offered for a sale for a frac- 
tion of its reasonable value, the price may be so 
unreasonable as to put the buyer upon inquiry as 
to the title of the seller.6t The buyer of an auto- 
mobile from a judgment debtor is chargeable with 
knowledge of the judgment lien thereon, under a 
statute making a judgment a lien upon all property 
of defendant ;®? but where no lien upon personalty 
exists until the levy of an execution, an innocent 
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purchaser’s rights are not subject to a prior judg- 
ment under which no execution has been issued.®? 

[§ 289] g. Remedies of Parties—(1) Seller—(a) 
In General. The remedies available to sellers of 
personal property generally are open to sellers of 
motor vehicles.** For example, upon the refusal of 
a buyer to accept a car which he has contracted 
to purchase, the seller has the choice of three reme- 
dies: If the contract has been so far performed by 
the seller that the car is ready for delivery before 
he has notice of the buyer’s intention to decline 
acceptance, he may hold it after tender subject to 
the buyer’s order and recover the full agreed price; 
he may sell the proverty for the buyer’s account 
as his agent, taking requisite steps to protect the 
latter’s interest and to seeure the best price ob- 
tainable, and then recover the difference between 
the proceeds of the sale and the agreed price; or he 
may treat the sale as ended by the buyer’s refusal 
to accept, and keep the car as his own, and recover 
the actual loss sustained.®> A sale of a car paid 
for by a forged check is not void, but only voidable 
at the seller’s election, and he has the option to 
affirm the contract or rescind it;%° but a rescission 
is a condition precedent to his right to recover pos- 
session.*7 If a sale is absolute and the car has 
been delivered to the purchaser, the seller has no 
right to recover possession for default in the pay- 
ment of the purchase price, in the absence of agree- 
ment, and his only remedy is an action for the 
purchase price.®® 

[§. 290] (b) Recovery of Price or Value. The 
right to recover the purchase price or value of a 
motor vehicle arising out of a sale thereof is goy- 
erned by the rules applicable to sales of goods in 
general.°® The seller cannot recover the agreed pur- 
chase price after he has rescinded the contract, 
although the buyer retains possession of the vehi- 
cle;7° in such ease the seller’s action should be in 
assumpsit, on the implied promise of the buyer to 
pay what in good conscience is due for the value of 
the ear.71 Where a car is sold at a reduced price 
under an agreement by the buyer to pay the full 


49. Automobile, ete., Co. v. Motor] 505, 214 P 1045, 217 P 87. see Sales [35 Cyc 486 et seq]. 
Finance Co., 79 Misc. 37, 138 NYS 55. Seely v. Carlson, (Kan.) 251 Particular remedies of sellers of 
1016. P 1077; Goldrick vy. Lacombe, 231] motor vehicles see infra §§ 290-292. 


Consignment as sale rather than 


agency see Sales [35 Cyc 291 text and 56. 


Mass. 397, 121 NE 67. 
Resulting trust generally 


65. Weber Motor Car Co. v. 
erts, 203 Mo. A. 509, 219 SW 994. 


Rob- 
see 


notes 25-28] 


50. Automobile, etc., Co. v. Motor 
Finance Co., 79 Misc. 37, 138 NYS 
1016. 

51. Acquisition of title from non- 


Owner see Supra §§ 241, 242. 

Rights of purchasers from mort- 
gagors, lessees, conditional buyers, 
etc. See Supra §§ 272-278. 

52. Baker v. Brown, etc., Auto 
Co., 101 Conn. 575, 126 A 703; Haynes 
v. Howe, (Tex. Civ. A.) 230 SW 248. 

Executory contract to sell distin- 
guished from sale see Sales [35 Cyc 
27 note 6]. 

Operation and effect of executory 
re in general see Sales [35 Cyc 

4 


53. Jones v. , Commercial 
Trust, 64 Utah 151, 228 P 896. 

[a] Tllustration.—Where the own- 
er of an old car delivered it to a 
dealer to be sold, the proceeds to 
be applied upon the purcHase price 
of a new car in the dealer’s posses- 
sion, aS soon as the old car was sold, 
the sale, which until then had been 
contingent and conditional, ripened 
into an executed contract, and the 
title to the new car passed to the 
purchaser. Jones v. Commercial Inv. 
Trust, 64 Utah 151, 228 P 896. 

54. Kimball v. Donohue, 124 Wash. 


[42 C, J.—49] 


Inv. 


Trusts [39 Cyc 104 et seq]. 


57. Carter v. Holt, 28 Cal. A. 796, 
Lo4 Pe 3it- C 

[a] Purchase by embezzler.— 
Where. a car was conditionally 


bought with money embezzled from 
plaintiff by the purchaser, a trust is 
impressed upon the car in favor of 
plaintiff, although the title had not 
passed to the purchaser. Carter v. 
ELolt,. 28° .Cal. A. 796, io 4— Py 3 ie 

58. Carter v. Holt, supra. 

Conditional sales of motor vehicles 
see supra § 252. 

59. Taylor yv. Bernheim, 58 Cal. 
A. 404, 209 P 55. 

60. Dowd v. Russell, (Cal. A.) 248 
12a )Ee 

61. Stults v. Miltenberger, 176 
Ind. 561, 96 NE 581; Werner v. Win- 
zer, 109 Kan, 647, 202 P 80. 

[a] Question for jury.—The good 
faith of a purchaser of a car from a 
conditional buyer should be submit- 
ted to the jury when the car was 
purchased at a gross sacrifice of its 
real value. Werner v. Winzer, 109 
Kan. 647, 202 P 80. 

62. Gerlach-Barklow Co. v. Ellett, 
(Miss.) 111 S 92. ‘ 

63. Brown; v. Deal, (Mo. .A.) 256 
SW 114. 

64. Remedies of seller generally 


Damages for failure to accept see 
infra § 291. 


66. Sellner v. Meyer, (Mo. A.) 240 
SW 247. 

ae hearin? by seller see infra § 

67. Sellner v. Meyer, (Mo. A.) 240 
SW 247. 

68. Blackford v. Neaves, 23 Ariz. 


501,-205. BP 587. 

Recovery of purchase price see in- 
fra § 290. 

69. Actions for prise or value in 
ean ha see Sales [385 Cye 526 et 
seq]. 

Evidence of value see infra XV. 

70. Stowell Motor Car Co. v. Hull, 
117: Misc. '789,-191INMS 45.70: 

[a] Rule applfed.—Keeping pos- 
session of an automobile purchased 
under a mutual mistake as to a credit 
allowance does not amount to a rati- 
fication of the purchase, excluding 
the credit, so as to make the pur- 
chaser liable for the amount mis- 
takenly credited him, after demand 
by the seller for a return of the car 
or payment of the amount claimed 
due. Stowell Motor Car Co. v. Hull, 
117 Misc. 789, 191 NYS 570. ‘ 

Rescission by seller see infra § 292. 

71. Stowell Motor Car Co. v. Hull, 
117 Misc. 789, 191 NYS 570. 


770 [42°C2J.] 


price unless he succeeded in procuring others to 
purchase from the seller, upon his failure so to do, 
the seller is entitled to recover the balance of the 
price from him.’? In an action for the price of an 
automobile, no inconsistence or repugnancy is in- 
volved in findings of the jury for plaintiff on the 
cause of action set up in the complaint and for 
defendant on a counterclaim set up by him for fraud 
and deceit in effecting the sale, since the two causes 
of action are distinct." 
_ Buyer refusing to accept. In case of the re- 
fusal of a buyer to accept a car purchased by him, 
if the seller chooses to treat it as belonging to 
the seller, he may recover the full purchase price,"* 
with interest from the time of the wrongful re- 
fusal,”> together with the reasonable cost and ex- 
penses necessarily incurred in holding the car for 
the buyer.’7® It is, however, incumbent upon the 
seller to tender the automobile contracted for,*? 
and upon the seller’s refusal to accept it he must 
hold the car or one of like kind for the use of 
the seller, to be ready for delivery upon payment 
of the purchase price.7® 
[§ 291] (c) Damages for Nonacceptance.’® If the 
seller of an automobile elects to treat the sale as 
ended by the refusal of the buyer to accept the 
car, he may recover his actual loss thereby sus- 
‘tained,®° the measure of which is ordinarily the dif- 
ference between the agreed price and the retail 
market value of the car*! at the time and place of 
delivery,®* in the absence of evidence that there is 
not a constant and ready market therefor at such 
place;** but if there is no market value the seller 
is entitled to recover the loss directly resulting from 
the buyer’s failure,** which has been held to be, 
where the car was specially manufactured, the dif- 
ference between the agreed price and the cost to 
the buyer of furnishing the ear,8> and where the 
car was a regular model, the difference between 
the agreed price and the price at which he was 
later able to sell it to another person,®°% plus de- 
murrage paid on account of necessary delay.8¢ The 
seller is entitled to retain a deposit on the purchase 
price made by a buyer who thereafter refuses to 
accept delivery of the vehicle.** 


72. Middleton v. Wohlgemuth, 141 [a] 
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Rule applied.—The measure 


- 4-7 ; | 
&, eee 


[$§ 290-294 


[§ 292] (d) Rescission. The seller of a motor 
vehicle is entitled to rescind the sale** for fraud, as 
where a forged check is given by the buyer in pay- 
ment of the price or a part of it,®® or where the 
buyer misrepresents the value of a bond,®® or the 
solvency and responsibility of the makers of a prom- 
issory note, indorsed by him without recourse, 
given in payment for the car. 

[§ 293] (2) Buyer—(a) In General. The general 
rules relating to the remedies of buyers of personal 
property apply to buyers of motor vehicles.®? The 
rights of a buyer in case of fraud or misrepre- 
sentation®* and breach of warranty®* are treated 
elsewhere in this article, where such wrongs are 
discussed in detail. 

[§ 294] (b) Nondelivery—aa. In General. If the 
seller of a motor vehicle fails to deliver it within 
the time agreed upon, or repudiates the sale before 
delivery, the buyer has the right to rescind his 
agreement of purchase,®® or to affirm the purchase 
and recover damages for nondelivery.®® It is no de- 
fense to such an action for damages that the buyer 
continued to use his old car, agreed to be turned 
over in part payment, where performance was due 
from both parties concurrently,’ nor that another 
car was delivered to him for temporary use pending 
delivery of the one purchased, and was used by him 
until taken from him by the seller.°8 Failure to 
tender the return of a truck body loaned for tem- 
porary use while the one contracted for was pro- 
cured is not a defense to an action for damages for 
nondelivery, where its return was not made a con- 
dition precedent to delivery of the new one;* nor 


is the fact that the seller sold the body loaned to. 


him at a price in excess of the agreed price for 
the new one.t But an action for damages for failure 
to deliver a new car of a certain year is prema- 
turely brought where no car of that year is yet on 
the market at the time the action is commenced.” 
And no failure to deliver is shown by the mere 
fact that the seller has transferred to another his 
plant and business.* 

Joinder of actions. It has been held, under a 
statute permitting the joinder of causes of action 
not all sounding in tort or in contract only when 


tions and fraud see infra §§. 314-319. 


App. Div. 678, 126 NYS 734. 
Dwyer v. Redmond, 190 Conn. 


73. 
393, 124 A 7. 
74, Weber Motor Car Co. v. Rob- 
erts, 203 Mo. A. 509; 219 SW ‘994.7% 
Motor Car Co. v. Rob- 


75. Weber 
Motor Car Co. v. Rob- 


erts, supra. 
-76. Weber 
Motor Car Co. v. Rob- 
Rob- 


erts, supra. 
77. Weber 
erts, supra. 
78. Weber 
erts, supra. 
79. Actions for damages for non- 
acceptance generally see Sales [35 
Cyc 583 et seq]. 
80. Weber Motor Car Co. v. Rob- 
erts, 203 Mo. A. 509, 219 SW 994. 
81. Foss-Hughes Co. v. Norman, 
(Del.) 119 A 854;*Weber Motor Car 


Motor Car Co, v. 


Co. v. Roberts, 203 Mo. A. 509, 219 
Sw 994. 
82. Rudolph y. Laser, 156 Ark. 5, 


245 SW 3802; Foss-Hughes’ Co, v. Nor- 
man, (Del.) 119 A 854. 

83. Rudolph v, Laser, 156 Ark, 5, 
245 SW 302; Lowas Garage Co., Inc. 
v. Scheer, 199 NYS 748. 

84. Poppenberg v. Owen, 84 Misc. 
126, 146 NYS 478 [aff 228 N. Y. 569 
mem, 116 NE 1070 mem], 

85. Poppenberg y. Owen, supra. 

8514. Rudolph v. Laser, 156 Ark. 
5, 245 SW 302. 


of damages for a buyer’s refusal to 
accept a job lot of automobiles sold 
and shipped to him is the difference 
between the contract price and the 
price at which the seller was com- 
pelled to sell the cars to another, 
with freight and demurrage for 
necessary delay added, where there 
was no market at the place of de- 
livery; and the difference between 
the contract price and the retail mar- 
ket value of the cars at the place of 
delivery would be the true measure 
of damages only if there was a mar- 
ket value and a market for the job 
lot of cars at such place. Rudolph 
v: Laser, 156 Ark. 5, 245 SW 302. 

86. Rudolph v. Laser, supra, 

87. Foss-Hughes Co. v. Norman, 
(Del.) 119 A 854. 

88. Rescission of purchase or sale 
of motor vehicle in general see infra 
§§ 296-299. 

Seller’s right to rescind generally 


see Sales [35 Cyc 130-134]. 
89. Sellner v. Meyer, (Mo. A.) 240 
SW 247 


90. Applegarth v. Weintraub, 60 
Cal. A, 24, 212 P 36. 

91. Dunham v. Scafe, 207 Mo. A. 
511, 226 SW 963. 

92. Remedies of buyer generally 
see Sales [35 Cyc 602 et seq].\ 

93. Remedies for false representa- 


94. Remedies for breach of war- 
ranty see infra §§ 335-345. 

95. Bridges v, Fisk, 53 Cal. A. 117%, 
200 P 71; Glockler v. Painter, 272 Pa. 
131, 116 A 110; Jordan v. Madsen, 
(Utah) 252 P 570. ; 

Rescission of sale or purchase see 
infra §§ 296-299. 

Rescission for seller’s, failure to 
Lor eed in general see Sales [35 Cyc 

96. Siebrecht v. Stewart, 68 Pa. 
Super. 520; Jordan vy. Madsen, (Utah) 
262 °P?) 570, 

Actions for damages for nondeliv- 
ery of goods in general see Sales [35 


Cyc 615]. 

97. Siebrecht v. Stewart, 68 Pa. 
Super. 520. 

98. Moyer v. Hyde, 35 Ida. 161, 
204 P 1068, 28: ALR 695. 

99. Watkins Vv. Interborough 


Transfer Co., 174 NYS 152. 

1. Watkins v. Interborough Trans- 
fer Co., supra. 

[a] The fact can be availed of 
only by way of suit or counterclaim, 
and not as a defense to the buyer’s 
action for damages. Watkins v. In- 
terborough Transfer Co., 174 NYS 152. 

2. Poresky v. Wood, 248 Mass. 
464, 1438 NE 818. 

3. McKey v. MacIntosh, 45 Cal. A. 
628, 188 P 310. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


<i. 5 


: Actions § 188 et seq. 20. 


they arise out of the same transaction and are con- 
sistent with each other, that an action by a buyer 
to recover the purchase price paid for an automobile 


cannot be joined with an action for the conversion 


of another one turned in as part payment, although 
both causes of action are founded upon one trans- 
action.* 

[§ 295] bb. Measure of Damages. An automobile 
being a chattel commonly sold and bought in the 
market,> the measure of damages for failure to 
deliver is ordinarily, in accordance with the rules 
applicable to goods generally,® the difference be- 
tween the contract price and the market value at 
the time stipulated for delivery.7 In the case of 
a car without a market value, the buyer may recover 
the amount of his loss directly and naturally re- 
sulting from the seller’s failure;* thus, where a car 
without a ready market was to be procured by the 
seller from another, the buyer may recover as dam- 
ages the amount he was forced to pay to procure 
the identical car direct from the third person,® and 
is not limited to the amount paid under the contract 
on account of the purchase price.'° Unless the 
special use to which the buyer intended to put the 
car was made known to the seller, damages cannot 
be recovered for loss arising from inability to make 
such use, as for loss of profits in the buyer’s busi- 
ness in which he intended to use the car.4, Where 
the buyer has delivered to the seller a used car in 
part payment, he is not entitled to recover both 
damages and the rental value of the used car during 
the period of nondelivery.’” 

4 Drexel v. Hollander, 112 App. 


Div. 25, 98 NYS 104. Vv. 
Joinder of actions generally see| 338 


5. Clark v. Henshaw Motor Co.,| 158, 198 P 47; 


MOTOR VEHICLES 


| In General. 


by consent of the parties. 
Ashworth, 57 Utah 564, 196 P 26. 


Hogan v. Anthony, 52 Cal. A. 
Warren v. W. W. 


Lo Orsep? FUL 


[§ 296] h. Rescission'*—(1) General Statement. 
A contract for the purchase and sale of a motor 
vehicle may be rescinded at any time by mutual 


‘agreement of the parties,4 made before as well as 


after the sale,> and in a proper case may be re- 
seinded by either without the consent of the other,'® 
unless the right to do so has been waived.1* How- 
ever, where the interest of seller or buyer has been 
assigned to a third person, the assignor is not en- 
titled to rescind without the assignee’s consent.1% 
A tender of return of the car with the intent of 
rescinding, and an acceptance of it for that purpose, 
constitutes a rescission by agreement;!? but a re- 
taking of the car by the seller under claim of 
right is neither an agreement to rescind nor an 
assent to an attempted rescission by the buyer,?° ’ 
nor 1s an agreement by the seller to hold funds be- 
longing to the buyer to his credit until he shall be 
ready to complete his purchase.?4 A rescission must 
be unequivocal, and a direction by the seller to 
a bailee with whom the car has been left by the 
buyer not to redeliver it until it is determined 
whether the price would be paid is not sufficient.2? 
A conditional agreement to rescind becomes ef- 
fectual as soon as the condition is performed.?3 

[§ 297] (2) Rights and Duties of Parties—(a) 
Inasmuch as a rescission contemplates 
a restoration of the status quo,?* the seller, upon a 
rescission being made, is entitled to receive the 
possession of the vehicle,?> and the buyer is entitled 
to recover any payments made on account of the 
purchase price*® and to the return of any notes 


Megeath | 246 SW 966. 


Cal.—Bridges y. Fisk, 5 13 
AL 0 Os ce vol. eae 
Ga.—Snellgrove v. Dingelhoef, 25 
Ga. A. 234, 103 SE 418. 


246 Mass. 386, 140 NE 593. 

6 Measure of damages for non- 
delivery of goods! in general see Sales 
[35 Cyc 633 et seq]. 

7. CJark v. Henshaw Motor Co., 
2946 Mass. 386, 140 NE 593; Glockler 
vy. Painter, 272 Pa. 131, 116 A 110. 

Evidence of value see infra XV. 

8. Wettingfeld v. Neller, 186 NYS 
604; Glockler v. Painter, 272 Pa. 131, 
116 A 110. 

9. Wettingfeld v. Neller, 186 NYS 
604. 

10. Wettingfeld v. Neller, supra. 

11. Clark v. Henshaw Motor Co., 
246 Mass. 386, 140 NE 593. 

12. Clark v. Henshaw Motor Co., 
supra; Jordan v. Madsen, (Utah) 252 
P5790. . 

13. Rescission generally see Sales 
[35 Cye 127 et seq]. 

14. Hogan v. Anthony, 52 Cal. A. 
158, 198 P 47. 

Rescission by agreement see Sales 
[35 Cyc 128]. 

15. LeBlanc v. LeVasseur, 121 Me. 
594, 118 A 376. 

Option, to rescind sale in general 
see Sales [35 Cyc 127]. 

16. Rescission by buyer: 
Breach of warranty see 


338. 
Failure of title see infra § 335. 
Fraud or misrepresentation see infra 
315. 
eo aativery see supra § 294. 

Rescission by seller see supra § 292. 

17. Waiver of right to rescind see 
infra § 299. 

18. Beam'’Motor Car Co. v. Narer, 
141 Mad. 187, 118 A 401. 

19. Sauble v. Gary South Coast 
Agency, 56 Cal. A. 606, 206 P 141; 
Megeath v. Ashworth, 57 Utah 564, 
196 P 338. é 

[a] MDlustration.—Evidence that 
the purchaser of a car tendered it 
back for the purpose of rescinding 
the purchase, and the seller directed 
that it be put in his barn, and the 
car remained in the seller’s posses- 
sion thereafter, shows a rescission 


infra § 


‘Coast Agency, 56 Cal. A. 


Sora Auto Co., 118 Wash. 213, 203 

[a] Seizure by a conditional seller 
for default in payment is not an 
agreement to rescind or an assent to 
an attempted rescission. Hogan v. 
Anthony, 52 Cal. A. 158, 198 P 47. 

{b] Character of repossession as 
question of fact.—Where the condi- 
tional buyer of a car complained of 
defects but retained it on the prom- 
ise of the seller to repair, and 
negotiations qontinued for several 
months, after which the car was de- 
livered to the conditional seller, the 
question whether the seller repos- 
sessed himself of the truck as ac- 
cepting the proffered rescission, or 
was justified in retaking on account 
of the purchaser’s default by failing 
to meet deferred payments, is for the 
jury. Warren v. W. W. Sheane Auto 
Co., 118 Wash. 213, 203 P 372. 

21. Foss-Hughes Co. v. Norman, 
(Del.) 119 A 854. 

e2. Arnold v. Chandler 
244 Mass. 210, 138 NE 574.. 

23. Stauble v. Gary South Coast 
Agency, 56 Cal. A. 606, 206 P 141. 

[a] Rule applied.— Where the 
seller and buyer of.a truck agreed 
to rescind the purchase upon the 
condition of the seller’s being able 
to resell the same, the rescission be- 
came effective whenever the seller 
made sale of the truck to a third per- 
son, and if the sale was conditional, 
the buyer under the rescinded sale is 
not bound to wait to see whether the 
conditional purchaser complied with 
the terms of his contract; the seller 
in reselling assumed complete own- 
ership and thereby ratified the re- 
scission. Sauble v. Gary South 

606, 206 P 

141. 


24. Restoration of status quo see 


Motors, 


Contracts § 678; Sales [35 Cyc 144, 
146]. 
25. Mack International Motor 


Truck Corp. v. Raining, (Mo. A.) 251 
SW 107; Callaway v. Collier, (Mo. A.) 


Ida.—Moyer v. Hyde, 35 Ida. 161, 
204,P 1068, 28 ALR 695. 

Me.—LeBlanc v. LeVasseur, 121 
Me. 594, 118 A 376. 

Mass.—Poresky v. Wood, 248 Mass. 
464, 143 NE 318. 

Mo.—Harris v. Weber Motor Car 
Corr? 2T2 Mo; AC T10%, 258 eS Waele 
Sellner v. Meyer, (A.) 240 SW 247; 
Jones v. Norman, (A.) 228 SW 895. 

Mont.—Butte Floral Co. v. Reed, 
65 Mont. 138, 211 P 325. 

Utah.—Studebaker Bros. Co. v. An- 
derson, 50 Utah 319, 327, 167 P 663 
[quot Cyc]. 

Wash.—Long v. Five-Hundred Co., 
123 Wash. 347, 212 P-559. 

Wyo.—Taylor v. Cody First Nat. 
Bank, 25 Wyo, 204, 167 P 707. 

{a] Recovery only of amount ac- 
tually paid.—Upon_ rescinding, the 
purchaser is entitled ‘to recover from 
the seller only the amount actually 
paid upon the purchase price, plus 
interest from the day of rescission 
to the day of the verdict, and not the 
full agreed purchase price of the 
car, although the rescission was 
made under an agreement by the sell- 
er to repay the purchase price. Le- 
Blane v..LeVasseur, 121 Me. 594, 118 
A : 

{b] Measure of recovery after use 
of car by purchaser.—Where a truck 
was used by the purchaser for six 
months after discovering its unsuit- 
ability for the purposes for which it 
was sold, and then returned to the 
seller with his consent, the measure 
of recovery is the amount paid upon 
the purchase price less the value of 
the use of the truck during the time 
it was in the purchaser’s possession; 
and in computing the value of such 
use the purchaser is entitled to de- 
duct such time as the truck was in- 
capable of use by reason of its de- 
fects. Long v. Five-Hundred Co., 
123. Wash. 347, 212 P 559. 

Return of price on rescission of 
sale generally see Sales [35 Cyc 159 
text and note 14]. 
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given therefor.?”. Therefore, one seeking to rescind, 
if the seller, must return or offer to return the 
payments, if any, made by the buyer on the price,”* 
and if the buyer, must return or tender the vehicle 
to the seller, where delivery of it has been had.?° 
The vehicle must be returned or tendered to the 
seller in substantially as good condition as it was 
when delivered to the buyer,®° unless the deteriora- 
tion or injury is due to a breach of warranty which 
forms the basis of the right to rescind;** and a 
rescission cannot be had where the car, which is 
in the possession of the buyer, has been damaged 
to such an extent that the parties cannot be placed 
in statu quo.32 A tender of return of a car at the 
garage where it was purchased is sufficient.** It 
has been held that one seeking to rescind an ex- 
change of automobiles for failure of title to the car 
received by him, which has been taken from him 
by the true owner, does all within his power to 
place the parties in statu quo when he tenders back 
the cash difference in price paid to him in the 
exchange, and his rescission is therefore effectual.** 

[§ 298] (b) After Rescission. After rescission 
has been made, an agreement on the part of the 
seller to refund the purchase money may be en- 
foreed,®* or an action of indebitatus assumpsit may 
be maintained by the buyer, as for money had and 


27. Taylor v. Cody First Nat.| 1378. 


Bank, 25 Wyo. 204, 167 P 707. 


Money had and received see Money 


received.*® If the buyer has delivered another car 
to the seller in part payment, the measure of re- 
covery is ordinarily its value,*’ although it has been 
held that he may recover the stipulated amount at 
which such car was accepted by the seller, on the 
theory of a definite and executed payment.*® Where 
the buyer of a vehicle makes an effectual tender 
of return of the car for the purpose of rescinding 
the purchase, and the seller refuses to accept it, 
the buyer may abandon the vehicle if he sees fit,3® 
but if he retains possession of it he becomes a bailee 
for hire, and is entitled to recover the amount 
reasonably expended for storage and insurance after 
notice to the seller.*° However, failure to keep the 
tender of return of the vehicle good, after it has 
been refused by the seller,*4 or use of the vehicle 
by the buyer for his own benefit,*? will defeat the 
attempted rescission.*? ; : 

[§ 299] (3) Waiver of Right To Rescind. Where 
one has the right to rescind, he must exercise it 
within a reasonable time after its accrual or the 
discovery of the facts out of which it arises;** and 
such right is waived by conduct inconsistent with 
its exercise, amounting to an assertion or acknowl- 
edgment of a valid sale, with knowledge of the 
facts,*® as if the seller demands payment of the 


217 Pa. 497, 66 A 748. 
Tex.—Houston Motor Car Co, v. 


28. Snellgrove v.. Dingelhoef, 25] Received 41 C. J. p 26. Brashear, (Civ. A.) 158 SW 233. 
Gar VAL 334,7103 “SE! 418) Sellmer>v. 87. Cornett v. Brooks, 206 Ala. Utah.—Smith v. Columbus Buggy 
Meyer, (Mo. A.) 240 SW 247. 566, 90 S 787; Jordan v. Madsen, 


29. Sutton v. Coleman, 27 Ga. A.| (Utah) 252 
406, 108 SH 8038; Callaway vy. Collier, 
(Mo. A.) 246 SW 966; Jones v. Nor- 
man, (Mo. A.) 228 SW 895; Bennett 
v. Henderson, (Tex. Civ. A.) 280 SW 
622; Simmons v. Ruggles, (Tex. Civ. 
A.) 176 SW 152; Flint v. Newton, 
(Tex. Civ. A.) 136 SW 820. 

[a] Where the property is with- 
out value it need not be returned to 


[a] 
turned 
who has 


ing the fraud. 


P 570. 
Farrington Auto. Co., 189 Ill. A. 387. 
An action in detinue may be 
maintained for the value of a car 
in as part payment for an- 
other by the purchaser of the latter 
rescinded on account of 
false representation, 
Cornett v. Brooks, 


Co., 40 Utah 580, 123 P 580 
shee 5 , 586 [quot 


[a]. What constitutes a reason- 
able time.—(1) The question of what 
constitutes a reasonable time for re- 
scinding a purchase of a motor ve- 
hicle is usually one of fact. Joselyn 
v. Cadillac Auto. Co., 177 Fed. 863, 
101 CCA 77; Conroy v. Coughlon Auto 
Co., 181 Towa 916, 165 NW 200; Ful- 


See Tydings v. 


without alleg- 


the seller; but the buyer of an auto- 
mobile cannot excuse a failure to 
tender its return by showing that it 
had no market value, since property 
may have an intrinsic value without 
a market value. Flint v. Newton, 
(Tex. Civ. A.) 136 SW 820. 

{[b] If, however, the contract of 
sale is executory or conditional, the 
purchaser may upon delivery reject 
the vehicle for sufficient reason by 
notifying the seller, and need not re- 
turn it to him. Wirth v. Fawkes, 109 
Minn. 254, 123 NW 661, 134 AmSR 
pees Kawecki v. Stuber-Stone Co., 
218 Mich. 25, 187 NW 272; Kvedar v. 
Shapiro, 98 N. J. L. 225, 119 A 104. 

{a] Return in exactly same con- 
dition not required.—The purchaser 
is not obliged to return the car in 
exactly the same condition as he re- 
ceived it. He is only required to put 
defendant in statu_quo so far as he 
is able to do it. Kvedar v. Shapiro, 
ORN Teel. 225, LL9 CA, 104, 

31. Kawecki v. Stuber-Stone Co., 
218 Mich. 25, 187 NW 272. 

Rescission for breach of warranty 
see infra § 338. A 

32. Pratt-Gilbert Co. v. Hildreth, 
24 Ariz. 141, 207 P 364; Burnley v. 
Shinn, 80 Wash. 240, 141 P 326, Ann 
Cas1916B 96. 

33. Klock v. Newbury, 63 Wash. 
153, 114 P1032. 

34. Gayle Motor Co. v. Gray-Acree 
Motor Co., 206 Ala. 586, 90 S 334. 

Romedies for failure of title see 
infra § 335. 

35. Sauble v. Gary South Coast 
Agency, 56 Cal. A. 606, 206 P 141. 

36. Bridges v. Fisk, 53 Cal. A. 117, 
200 P 71; White Auto. Co. v. Dorsey, 
119 Md.* 251, 86 -A 617. 

Indebitatus assumpsit 


see Assumpsit, Action of, 5 fa to 


generally 


206 Ala. 566, 90 S 787. 

Delivery of used car in part pay- 
ment see supra § 282. 

Evidence of value see infra XV. 


38. Glockler v. Painter, 272 Pa. 
LS ed Gs SAG dL Os 
39. Cornett v. Brooks, 206 Ala. 


566, 90 S 787. 

40. Gant vy. Cutting-Larson Co., 
110 Misc, 484, 181 NYS 581. 

41. Sutton v. Coleman, 27 Ga. A. 
406, 108 SE 8038. 

42. Hogan v. Anthony, 52 Cal. A. 
TSS el9'8 sepsis 

43. Waiver of right to rescind see 
infra § 299. 

44. U. S.—Joslyn v. Cadillac Auto. 
Cos 17 Wed! 363, LOL COAL. 

Ariz.—Pratt-Gilbert Co. v. Hil- 
dreth, 24 Ariz, 141, 207 P 364. 

jy eee v. Warren, (A.) 243 P 
707. ' 

Colo.—International Harvester Co. 
v. Edwards, 76 Colo. 531, 233 P 164. 

Iowa.—Conroy v. Coughlon Auto 
Co., 181 Iowa 916, 165 NW 200. 

Ky.—International Harvester Co. 


of America v. Bean, 159 Ky. 842, 169 
SW 549 


Md.—White Auto. Co. v. Dorsey, 
119 Md. 251, 86 A 617. 
Mass.—Skillings v. Collins, 224 


Nee: 275, 112 NE 938, AnnCas1918D 

Mich.—Kawecki v. Stuber-Stone 
Co., 218 Mich. 25, 187 NW 272. 

Minn.—Wirth vy. Fawkes, 109 Minn. 
254, 123 -NW 661, 1384 AmSR 778. 

N. J.—Berg v. Rapid Motor Ve- 
hicle Co.,, 78 N. J. L. 724,75 A. 933; 

N. Y.—Miller v. Zander, 85 Misc. 
499, 147 NYS 479 [aff 166 App. Div. 
969 mem, 151 NYS 11380 mem]; Klein 
v. Ninetieth St. etc, Garage, Inc., 
182 NYS 256. 

Or.—Standring v. Gordon, 118 Or. 
339, 246 P 361. 


Pa.—Cunningham v. Wanamaker, 


ton Bank y, Mathers, 161 Iowa 634 
143 NW 400; International Harvester 
Co. of America v. Bean, 159 Ky. 842, 
169 SW 549; Wirth v. Fawkes, 109 
Minn. 254, 123 NW 661, 134 AmSR 
778; Bantin v. Stanley Auto. Agency, 
(N. J. Sup.) 132 A 500; Berg v. Rapid 
Motor Vehicle Co., 78 N. J. L. 724, 
75 A 933; Cunningham v. Wana- 
maker, 217 Pa. 497, 66 A 748; Smith v. 
Columbus Buggy Co., 40 Utah 580, 
123 P 580, 586 [quot Cye]. (2) But 
where only one conclusion can rea- 
sonably be drawn from the undis- 
puted evidence, it is a question of 
law. Wirth v. Fawkes, supra; Smith 
v. Columbus Buggy Co., supra. 

Question of reasonableness of time 
for rescission generally see Sales [35 
Cye 151]. 5 

45. U.S.—Joslyn v. Cadillae Auto. 
Co; ATT, Feds 863,100 CCAWTT 

Md.—White Auto. Co. 
119 Md. 251, 86 A 617. 
_Minn.—Wirth v. Fawkes, 109 Minn. 
254, 123 NW 661, 134 AmSR 778. 

N. Y.—Miller v. Zander, 85 Misc. 
499, 147 NYS 479 [aff 166 App. Div. 
969 mem, 151 NYS 1130 mem]. 

Pa.—Cunningham y., Wanamaker, 
po, Pa. ee 66 A 748. 

ex.—Bennett v. Henderson, ive. 
A.) 280 SW 622. i 

[a]. An advertisement offering the 
car for sale may or may not be an 
exercise of ownership by the adver- 
tiser inconsistent with rescission, 
where he testified that the advertise- 
ment was of a humorous nature and 
that he did not expect to sell the 
car, the question being one of fact. 
Joselyn v. Cadillac Auto. Co., 177 
Fed. 8638, 101 CCA 77. 

Particular acts aS waiver of right 
to rescind for: 

Breach of warranty see infra § 337. 
Brau, see infra § 315 text and notes 


v. Dorsey, 


Sy ee SR ot ae eS Bee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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-— §§ 299-301] 
purchase price,*® or the buyer notifies the seller of 
his intention to claim damages,‘? or requests him 
to sell the car for the seller’s account, assuming 
the burden of loss by fire before sale.48 But repairs 
made by the seller, which do not effect any material 
change in the car or substantially alter its condi- 
tion so that it cannot be returned to the seller in 
the condition in which it was received, do not 
amount to a waiver of a right to rescind otherwise 
existing.*® And the objection that a rescission was 
not made in due time is waived by a seller who 
accepts the return of the car without raising the 
point.°° 

[§ 300] 2. Statutory Regulation—a. In General— 
(1) Preliminary Statement. In many jurisdictions 
statutes have been enacted relating specifically to 
the transfer and sale of motor vehicles,** and, being 
limitations upon or alterations of the rules appli- 
cable to personal property generally, must there- 
fore be separately consulted as to each state. Such 
regulations are usually not primarily for revenue, 
although incidentally intended therefor,>? but are 
rather police regulations,®* for the purpose of iden- 
tifying motor vehicles,>* preventing their theft, 
and protecting the public against fraud and imposi- 
tion,°® and are generally held to be valid, as within 
the police power of the legislatures.57 Under some 
statutes providing for the filing of the bill of sale 
or registration of the transfer by one to whom title 
to a motor vehicle has passed, the filing or registra- 
tion is notice of the grantee’s rights,°® and whoso- 
ever thereafter becomes the holder of an interest in 
the vehicle therein described takes title subject 


MOTOR VEHICLES 


[42 C.J.] 778 


thereto;°® but other similar statutes have been held 
not in the nature of recording acts, but for the 
benefit of the state, for the purposes of taxation.®° 

[§ 301] (2) Applicability of Statutes. Unless 
otherwise provided, statutory requirements as to the. 
transfer and sale of motor vehicles contemplate only 
voluntary sales made by the owners,*! and, in the 
absence of fraud or collusion, do not comprehend 
sales under judicial or statutory authority, such 
sales not being within the mischief intended to 
be remedied ;%? nor, it has been held, do the statutes 
apply to a transfer of the interest of a conditional 
seller;°* but there is authority to the contrary.°* 
The sale or transfer of a part interest in an auto- 
mobile, as well as of the whole interest, is within 
the statute, if not excepted therefrom. Statutes 
relating to sales and transfers of registered or sec- 
ondhand automobiles do not apply to the sale of a 
new car,®* although bought by one person as a gift — 
for another;*? nor to a purchase from a dealer of 
ears to be sold by the purchaser as a subdealer;** 
and no violation is shown in the absence of proof 
that the vehicle in question was a secondhand ecar.®° 
Likewise, where the statute relates to sales ‘of au- 
tomobiles by persons other than dealers, no viola- 
tion is shown without proof that the seller was not 
a dealer.7° Under a statute making void the sale 
of secondhand automobiles unless the license fee 
receipt and a bill of sale is delivered to the pur- 
chaser, where a secondhand car registered in an- 
other state is brought into the state and sold 
therein, and the license fee receipt of the state 
wherein it is registered is delivered to the pur- 


-46. Weber Motor Car Co. v. Rob- 
erts, 203 Mo. A. 509, 219 SW 994, 

Seller’s election to treat sale as 
executed or breached see supra § 289 
text and note 65. 

47. Houston Motor Car Co. v. Bra- 
shear, (Tex. Civ. A.) 158 SW 2338. 

48. Cunningham v. Wanamaker, 
217 Pa. 497, 66 A 748. J . 

49. Klock v. Newbury, 63 Wash. 
153, 114 P 1032. 


50. Jones v. Norman, (Mo. A.) 228 
SW 895. 

51. See statutory provisions. 

52. State v. Cox, 306 Mo. 537, 268 


SW 87, 37 ALR 1456; Howell v. Con- 
necticut F, Ins. Co., 215 Mo. A. 386, 
257 SW 178; Overland Sales Co. v. 
Pierce, (Tex. Civ. A.) 225 SW 284. 
But see Amick v. Exchange State 
Bank, 164 Minn. 136, 204 NW 639 
(holding that L. [1919] c¢ 519, re- 
pealed by L. [1921] ec 472, was en- 
acted as a more efficient and certain 
method of taxation, and was exclu- 
sively for the benefit of the state). 

[a] Wot to enforce payment of 
license fee.—The purpose of a Stat- 
ute requiring one selling a second- 
hand automobile to have in his actual 
possession the receipt for the license 
fee is not to enforce payment of the 
license fee but to prevent theft of 
motor vehicles. Overland Sales Co. 
v. Pierce, (Tex. Civ. A.) 225 SW 284. 

53. State v. Cox, 306 Mo. 537, 268 
SW 87, 37 ALR 1456; Carolina Dis- 
count Corp. v. Landis Motor Co., 190 
N. C. 157, 129 SE 414. 

[a] Statute to be strictly con- 
strued.—The statute of North Caro- 
lina, being a police regulation and 
containing provisions of a highly 
penal, nature, will not be extended 
by construction to cases not coming 
within the letter of the law and 
within its meaning and palpable de- 
sign. Carolina Discount Corp. v. 
Landis Motor Co., 190 N. C.'157, 129 
SE 414. 

Violation as offense see infra § 305 
text and note 88 

54. Parke v. Franciscus, 194 Cal. 
284, 228 P 435. . 

55. Colo.—Williams v. Stringfield, 


76 Colo. 343, 2381 P 658. 

Mo.+-Howell v. Connecticut F. Ins. 
Co., 215 Mo. A. 886, 257 SW 178. 

N. J.—McGlynn v. Pllis, 99 N. J. L. 
283, 123 A 373; Security Credit Corp. 
v. Whiting Motor Co., 98 N. J. L. 45, 
118 A 695; Van Houton v. Gizang, 
(Sup.) 127 A 681. 

N. C.—Carolina Discount Corp. Vv. 
Landis Motor Co., 190 N. C.. 157, 129 
SE 414. ; 

Tex.—Hennessy v. Automobile 
Owners’ Ins. Assoc., (Commn, A.) 
282 SW 791; Paschal y. Harris Motor 
Co., (Civ. A.) 280 SW 614; Ferris v. 
Langston, (Civ. A.) 253 SW_ 309; 
Chaddick v. Sanders, (Civ. A.) 250 
Sw 722; Foster v. Beall, (Civ. A.) 
242 SW 1117; Goode v. Martinez, 
(Civ. A.) 287 SW 576; Overland Sales 
Co, y. Pierce, (Civ. A.) 225 SW 284. 

{a] Statute to be strictly en- 
forced.—Such a statute, being for the 
purpose of preventing theft, should 
be strictly enforced. Goode v. Mar- 
tinez, (Tex. Civ. A.) 237 SW 576. 

56. U. S.—Davis v. Slocomb, 288 
Fed. 352 [writ of error dism 263 U. 
S. 158, 44 SCt 59, 68 Iu. ed. 226]. 

Kan.—Miller v. Colonial Under- 
writers Ins. Co., 117 Kan. 240, 230 P 
1030, 38 ALR 11138. 

N. J.—Stein v. Scarpa, 96 N. J. L. 
86, 114 A 245. 

N. C.—Carolina Discount Corp. v. 
Landis Motor Co., 190 N. C. 157, 129 
SE 414. 

Tex.—Paschal v. Harris Motor Co., 
(Civ. A.) 280 SW 614; Chaddick v. 
Sanders, (Civ. A.) 250 SW 722. 

57. Parke v. Frantiscus, 194 Cal. 
284, 228 P 435; McGlynn v. Ellis, 99 
ING) Oh Lae i283, e028 A eoi3s Stein uy: 
Scarpa, 96. N. J. ..:86,°114 A 245; 
Carolina Discount Corp v. Landis 


mgt or Cond /LOOMIN. Cael 57, 1290S 
Constitutionality of particular 


statutes see infra § 304. 
58. Helwig v. Warren State Bank, 
(Oh.) 152 NE 298. 


59. Helwig v. Warren State Bank, 
supra, 
60. Amick v. Exchange State 


Bank, 164 Minn, 136, 204 NW 639. 


61. Edson vy. Shuster, (N. J. Sup.) 
128 A 602. 

62. Edson v. Shuster, supra. 

63. General Motors Acceptance 
Corp. v. Smith, (N. J.) 127 A 179. 

64. General Motors Acceptance 
Corp. v. Dallas, 198 Cal. 365, 245 P 
184; Parke v. Franciscus, 194 Cal. 
284,, 228 P. 435. 

65. Paragould Wholesale Grocery 
Co. v. Middleton, 208 Mo. A. 592, 235 
Sw 469. 

66. Seely v. Carlson, (Kan.) 251 P 
1077; Finance Corp. v. Jones, 97 N. J. 
L. 106, 116 A 277; Paschal v. Harris 


Ae Con, (Tex. Civ Ane 0) 
[a] Principle applied.imUnder a 


statute providing that in sales or 
purchases of motor vehicles directly 
from the manufacturer or his agent 
there shall be issued to the _ pur- 
chaser the manufacturer’s bill of 
sale, and that in all other sales or 
purchases of motor vehicles the orig- 
inal bill of sale shall be assigned 
to the purchaser by an assignment 
witnessed by two persons, a bill of 
sale delivered by a dealer to the pur- 
chaser of a new car is not open to 
the objection that it is not witnessed 
by two persons, although the dealer 
had heretofore executed a conditional 
sale agreement to a finance corpora- 
tion to secure advances made upon 
the car. Finance Corp. v. Jones, 97 
INES Las LOC EG CAC eats 

67. Seely v. Carlson, (Kan.) 251 
ian er 

[a] Illustration.—A statute con- 
cerning the sale and transfer of reg- 
istered or used cars does not pre- 
vent one person from buying a new 
car for another making a valid gift of 
it without compliance with the stat- 
ute, nor does it prevent the donee 
from asserting, as against third per- 
sons, a valid title to the car. Seely 
v. Carlson, (Kan.) 251 P 107%. 

68. Hays v. Walsh, (Tex, Civ. A.) 
280 SW 877. 

69. Riggle v. Auto. Finance Co., 
(Tex.. Civ, A.) 276 SW 439. 

70. Riggle v. Auto. Finance Co, 
supra. 
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chaser, there is substantial if not literal compliance 
with the requirements of the statute,’* and it is 
not necessary that the car be registered in the 
state before it can lawfully be sold therein’? A 
- statute, requiring that an abstract of title must ac- 
company the transfer of every motor vehicle which 
has been registered by the manufacturer or dealer, 
does not apply to a secondhand motor vehicle which 
is not shown by the record ever to have been reg- 
istered in the’state.7? A statute prohibiting the 
sale or exchange of automobiles unless its provi- 
sions are complied with does not prevent a mortgage 
of them without such compliance.”4 

Retrospective effect. A statute relating to 
transfer of ownership of motor vehicles does 
apply to sales or transfers made prior to its 
actment.74% 

[§ 302] (3) Time of Compliance. Where 
seller is required to deliver a bill of sale to the 
buyer, such bill of sale must be delivered at the 
time the sale is effected,’> although the payment of 
the purchase price may be deferred.”° 

[§ 303] (4) Operation and Effect.*7 Under a stat- 
ute making void the sale of a motor vehicle unless 
a certificate of title is delivered to the purchaser, a 
sale in which a certificate of title was transferred 
to the purchaser, who signed a promissory note 
for the purchase price, is not rendered invalid by 
the fact that the certificate was then delivered, with 
the purchaser’s consent, to an assignee for the 
purchase-money note, as security for the payment 
‘thereof.7* Where the statute provides that upon 
the sale of any motor vehicle the delivery thereof 
shall not be deemed to have been made until the 
seller has removed his license plates therefrom, it 
will be conclusively presumed that the person whose 
license plates are attached to the car is the owner 
of it, so far as the rights of the public are con- 
cerned.’® A statute requiring that in ease of sale 
of an automobile the license fee receipt be delivered 


71. 


the 
not 
en- 


the 
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Validity of statutes as proper ex- 
ercise of police power see supra § 300 


r§§ 301-305 


to the purchaser is not violated where the seller 
retains title and such receipt until the purchase 
price shall be fully paid,®® the transaction being 
merely a conditional sale.8t A statute under which 
the sale of a motor vehicle is invalid unless the 
purchaser reports the transfer and applies for a 
change of registration applies to a sale to a dealer, 
although he is licensed as such and although he 
does not intend to operate the vehicle upon the 
streets or highways.*” 

[§ 304] (5) Constitutionality..* A statute, pro- 
viding that title to a motor vehicle shall not be 
transferred or a certificate of registration issued - 
by the state motor vehicle commissioner unless all 
taxes due and in arrears thereon have been paid, is 
not unconstitutional as depriving the owner of the 
property without due process of law or as denying 
him the equal protection of the laws,** nor because 
it applies only to vehicles owned in one city®> and 
does not apply to commercial trucks.*° A provision 
of a statute making a transfer invalid except upon 
compliance with the act, which is entitled as an 
act to provide for the registration and identification 
of motor vehicles, is not void as violating a con- 
stitutional provision that every act shall embrace 
but one subject, which shall be expressed in its 
title.8* 

[§ 305] b. Effect of Violation or Noncompliance 
—(1) In General. Many statutes prescribe a pen- 
alty for violation of, or noncompliance with, their 
terms in making a sale or transfer of a motor ve- 
hicle,®* and it is sometimes expressly provided that 
a sale or transfer so made is voidable or void.®? 

Sales invalid for noncompliance. Whether or 
not the statute includes an express declaration of 
invalidity, it is held in a number of jurisdictions 
that a transfer of a motor vehicle cannot be made 
in any other way than that prescribed,®° and unless 
the statutory provisions are complied with, the 
attempted sale is void,®+ and hence passes neither 

cient to satisfy the mortgage and 


to leave the mortgagor a certain 
sum, the mortgagor cannot recover 


American Lloyds v. Gengo,| 6538. 
(Tex. Civ. A.) 282 SW 957. 
72. American Lloyds v. Gengo, 
supra. ; text and note 57, 
73. Moore v. State, 118 Okl. 69, 84. eoreeat Vv. 


246 P 404. 

74. Encumbrance of motor vehicle 
see supra § 250 et seq. 

744. Davis v. Cline, 184 Cal. 548, 
L95 P+42: 

75. Van Houton v. Gizang, (N. J. 
Sup.) 127 A 681. 

_ 76 Van Houton y. Gizang, supra. 

77. Effect of violation or noncom- 
pliance see infra §§ 305-310. 

78. Wilson Motor Co, v. Jenkins, 
(Mo. A.) 284 SW 190. 

foe eLersaeNe: Casualty. Con. Of, 
America, 101 Wash. 208, 172 P 220. 

80. Ferris v. Langston, (Tex. Civ. 
A.) 253 SW 309. 

[a] Principle applied.—Where the 
owner of a car delivered it to a 
dealer to be sold conditionally, the 
Owner retaining the license fee re- 
ceipt, and the dealer sold the car 
and received part payment and a 
mortgage for the balance, and be- 
came insolvent without accounting 
therefor to the owner, the rule that 
the law leaves parties to an illegal 
transaction where it finds them does 
not apply, and the owner may recover 
possession of the car from the pur- 
chaser, relying upon the invalidity 
of his purchase to defeat his claim 
of title. Ferris v. Langston, (Tex. 
Civ. A.) 253 SW 309. 

81. Ferris v. Langston, supra. 

82. Briedwell v. Henderson, 99 Or. 
506, 195 P 575. 

83. Constitutional law generally 
see Constitutional Law 12 C. J. p 


Baughman, 148 
Md. 330, 129 A 370. 

[a] Evidence of payment.—The 
method of satisfying the commis- 
sioner of motor vehicles whether a 
tax on a noncommercial motor ve- 
hicle has been paid as required by 
the statute, art 56 § 183, before 
transferring title, is a mere adminis- 
trative detail. Grossfeld v. Baugh- 
man, 148 Md. 330, 129 A 370. 

85. Grossfeld v. Baughman, supra. 

Special and local laws in general 
see Statutes [386 Cyc 985 et seq]. 

86. Grossfeld v. Baughman, 148 
Md. 330, 129 A 370. 

87. Parke v. Franciscus, 194 Cal. 
284, 228 P 435. 

Subjects and titles of acts in gen- 
eral see Statutes [386 Cyc 1017 et 


seq]. 

88. See statutory provisions, 

89. See statutory provisions. 

90. State v. Cox, 306 Mo. 537, 268 
Sw 87, 37 ALR (1456; Platner’: v. 


Bourne, (Mo. A.) 275 SW 590; Secu- 
rity Credit Corp. v. Whiting Motor 
Cos, 98 INOS. Lee, ols: FAL 695: 
Foster v. Beall, (Tex. Civ. A.) 242 
SW 1117 [overr Hennessy v. Auto- 
mobile Owners’ Ins. Assoc, (Tex. 
Commn. A.) 282 SW 791]. 

{a] Rule applied. — Where the 
mortgagor of an automobile deliv- 
ers it to the mortgagee in conform- 
ity with an agreement, whereby the 
mortgagee undertakes to sell the car 
for a sum which would be suffi- 


for the mortgagee’s failure to com- 
ply with his undertaking, where the 
mortgagor has failed to turn over to 
the mortgagee the license tax receipt 
required by statute to be in the 
physical possession of the seller of 
an automobile, since either the con- 
tract is void as being an attempt to 
bind the mortgagee to commit a 
crime, or it was broken by the mort- 
gagor when he failed to deliver the 
receipt. Overland Sales Co. yv. Pierce, 
(Tex. Civ. A.) 225 SW 284. 

{b] Under a statute requiring an 
assignment on the back of the cer- 
tificate of ownership, in the case of 
the sale of an automobile, the exe- 
cution and delivery of a _ separate 
bill’ of sale to the purchaser is not 
a substantial compliance with the 
law and is invalid. State v. Cox, 306 
Mo. 5387, 268 SW 87, 37 ALR 1456 
[overr Howell v. Connecticut F. Ins. 
Co.,. 215 Mow AL'386).257 SW Ls da 

91. Curry v. Iowa Truck, etc., Co., 
193 Iowa 397, 187 NW 36; Hammond 
Motor Co. v. Warren, 113 Kan. 44, 213 
P 810; State v. Cox, 306 Mo. 5387, 268 
SW 87, 37 ALR 1456; Quinn v. Gehl- 
ert, (Mo. A.) 291 SW 138; Wilson 
Motor Co. v. Jenkins, (Mo. A.) 284 
SW 190; Platner v. Bourne, (Mo. A.) 
275 SW 590; Muzenich v. McCain, 
(Mo. A.) 274 SW 888; Howell v. 
Connecticut F. Ins. Co., 215 Mo. A. 
386, 257 SW 178; Williams v. Casner 
Motor Co., (Tex. Civ. A.) 279 SW 282. 
Compare Tri-State Motor Co. v. King, 
(Tex, Civ. A.) 277 SW 433; Grape- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


title? nor an insurable interest, nor the right of 
possession,®*% and gives no rights enforceable at 


law to either party.®* 


Sales valid notwithstanding noncompliance. Some 
statutes, not expressly rendering void sales which 
are not made in compliance with their terms, have 
been held to be merely regulatory,®® and not to in- 
validate such sales,°® so that the ordinary rules re- 
lating to the sale of personal property apply,®” and 
title passes to the transferee notwithstanding the 
want of compliance with the statute,’ although lia- 
bility may be ineurred under its penal provisions.°? 
Thus it has been said that the registration of trans- 
fers of motor vehi¢les is merely an administrative 
proceeding which does not bear any essential re- 
lation to the contract of sale entered into between 


the parties.t 


Sales avoidable for noncompliance. Where a stat- 


land Motor Co. v. Lively, (Tex. Civ. 
A.) 274 SW 168; Cullum v. Lub-Tex 
Motor Co., (Tex. Civ. A.) 267 SW 
322; Ferris v. Langston, (Tex. Civ. 
A.) 253 SW 309; Chaddick v. Sanders, 
(Tex, Civ. A.) 250 SW 722 (all sup- 
porting the rule of the text, but all 
of which were later overruled by 
Hennessy v. Automobile Owners’ Ins. 
Assoc., (Tex. Commn. A.) 282 SW 
791 [rev (Civ. A.) 273 SW 1024]). , 

92. Crandall v. Shay, 61 Cal. A, 
56, 214 P 450; Hammond Motor Co. v. 
Warren, 113 Kan. 44, 213 P 810; 
Howell v. Connecticut F. Ins. 
215 Mo. A. 386; -257 SW 178; 
rity Credit Corp. v. Whiting Motor 
Co}, 98UNI Ty L345 118 \Ai69 5) (Come= 
pare Grapeland Motor Co. v. Lively, 
(Tex. Civ. A.) 274 SW 168; Cullum 
v. Lub-Tex Motor Co., (Tex. Civ. 
A.) 267 SW 322; Goode v. Martinez, 
(Tex. Civ. A.) 237 SW 576 (all an- 
nouncing the rule of the text, but all 
of which were later overruled by 
Hennessy v. Automobile Owners’ 
Ins. Assoc., (Tex. Commn. A.) 282 
SW 791 [rev (Civ. A.) 273 SW 1024]). 
* 93. State v. Cox, 306 Mo. 537, 268 
SW 87, 37 ALR 1456; Howell v. Con- 
necticut F. Ins. Co., 215 Mo. A. 386, 
257 SW 178. Compare Grapeland Mo- 
tor Co. v. Lively, (Tex. Civ. A.) 274 
SW 168 (supporting the text, but 
later overruled by Hennessy v. Au- 
tomobile.Owners’ Ins. Assoc., (Tex. 
Commn. A.) 282 SW 791 [rev (Civ. 
A.) 273 SW 1024]). 

[a] Compliance with the statute 
after a loss by fire is not sufficient 
to legalize a transfer therefor made 
without such compliance, and permit 
recovery of insurance. Hennessy v. 
Automobile Owners’ Ins. Assoc., (Tex. 
Civ. A.) 273 SW 1024 [rev on other 
grounds (Commn, A.) 282 SW 791]. 

9314. Hammond Motor Co, v. War- 
ren, 113 Kan. 44, 213 P 810. 

{a] Rule applied.—Under a stat- 
ute relating to the sale of motor 
vehicles providing that any sale or 
transfer made without compliance 
with its provisions should be fraudu- 
Jent and void, a purchase made with- 
out such compliance is no defense to 
a replevin action instituted by a 
mortgagee under a mortgage from the 
seller. Hammond Motor Co, v. War- 
ren, 113’ Kan. 44, 213 P 810. 

94, Grapeland Motor Co. v. Lively, 
(Tex. Civ. A.) 274 SW 168; Chaddick 
vy. Sanders, (Tex. Civ. A.) 250 SW 
722; Foster v. Beall, (Tex. Civ. A.) 
242 SW A117. J 

[a] No recovery for fraud can be 
had by a purchaser against the seller 
where an automobile is delivered 
without a bill of sale and without 
transferring the license as required 
by statute. Chaddick y. Sanders,, 
(Tex. Civ. A.) 250 SW 722. 

{b] A purchaser cannot tender 
the car back and recover the amount 
he paid because of the seller’s fail- 
ure to comply with the statute. Fos- 
ter v. Beall, (Tex, Civ. A.) 242 SW 
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ute provides that sales made in violation of its terms 
shall be voidable, such voidability is at the election 
of the state,? and does not prevent title passing in 
sales made without compliance with the statute.* 

[§ 306] (2) Rights of Parties—(a) In General. 
Under a statute providing that, until the transferee 
of a motor vehicle has received a certificate of 
registration and has properly indorsed it, the trans- 
fer shall be deemed incomplete and not valid for 
any purpose, such registration is a prerequisite to 
the passing of title, according to some authority,* 
while according to other decisions the effect of the 
statute is to attach a contingent condition subsequent 
under which the sale may become abortive,® and fail- 
ure of the transferee to procure the registration cer- 
tificate properly indorsed does not make the sale void 


ab initio,® but renders it incomplete and ineffectual.” 


ALT: : 
At anactaked of parties see infra §§ 306-— 

95. Hennessy v. Automobile Own- 
ers’ Ins. Assoc., (Tex. Commn. A.) 
282 SW 791 [rev (Civ. A.) 273 SW 
1024]; Willys-Overland, Ine, v. Holli- 
day, (Tex. Civ. A.) 284 SW 973. 

96. Cal.—King v. Cline, 49 Cal. A. 
696, 194 P 290. 

Colo.—Littell v. Brayton Motor, 
etc., Co., 70 Colo. 286, 201 P 34. 

N. J.—Gaub v. Mosher, (Ch.) 129 
A. 253 [dist Arotzky v. Kropnitzky, 
98 N. J. L, 344, 120 A 921), 

Philippine.—Chinchilla v. Rafel, 39 
Philippine 888. 

Tex.—O’Donnell First State Bank 
v. Fidelity Union F, Ins. Co., (Commn, 
A.) 287 SW 50; Hennessy v. Auto- 
mobile Owners’ Ins, Assoc., (Commn. 
A.) 282 SW 791 [rev (Civ. A.) 273 
SW 1024, and overr Tri-State Motor 
Co. v. King, (Civ. A.) 277 SW 433; 
Grapeland Motor Co. v. Lively, (Civ. 
A.) 274 SW 168; Cullum v. Lub-Tex 
Motor Co., (Civ. A.) 267 SW 322; Ful- 
wiler Motor Co. v. Walker, (Civ. A!) 
261 SW 147; Ferris v. Langston, (Civ. 
A.) 253 SW 309; Chadick v. Sanders, 
(Civ. A.) 250 SW 722; Mullin v. Nash- 
El Paso Motor Co., (Civ. A.) 250 SW 
472; Foster v. Beall, (Civ. A.) 242 
Sw 1117; Goode v. Martinez, (Civ. 
A.) 237 SW 576; Overland Sales Co. 
v. Pierce, (Civ. A.) 225 SW 284]; 
Moore v. Galey, (Civ. A.) 286 SW 679; 
Granger v. Ponder, (Civ. A.) 286 SW 
668; Wooten v. Arnett’s Auto Parts 
Co., (Civ. A.) 286 SW 667; LeSage 
v. Maxie, (Civ. A.) 286 SW _ 612; 
Willys-Overland, Inc. v. Holliday, 
(Civ. A.) 284 SW 973. Compare Wil- 
liams v. Casner Motor Co., (Civ. 
A.) 279 SW 282 (holding that no 
valid sale was shown in the ab- 
sence of evidence of compliance with 
the statute). 

97. Carolina Discount Corp. v. 
Landis Motor Co., 190 N. C. 157, 129 
SE 414, 

Sales of personal property in gen- 
eral see Sales [35 Cyc 1]. 

98. Cal.—King v. Cline, 49 Cal, A. 
696, 194 P 290. 

Colo.—Williams v. Stringfield, 76 
Colo. 348, 231 P 658; Forney v. Jones, 
76° Colo. 319). 231. 'P 158, 

N. J.—Gaub v. Mosher, (Ch.) 129 A 
253 [dist Arotzky v. Kropnitzky, 98 
N. J. L. 344, 120 A 921]. 

N. C.—Carolina Discount Corp. v. 
Landis Motor Co., 190 N. C. 157, 129 
SE 414. 

Tex.—O’Donnell First State Bank 
v. Fidelity Union F. Ins. Co., (Commn. 
A.) 287 SW 50; Hennessy v. Auto- 
mobile Owners’, Ins. Assoc., (Commn. 
An 282) SWit9ls [rew=(Civ. +A.)i 2:73 
SW 1024, and overr Tri-State Motor 
Co, v. King, (Civ. A.) 277 SW 433]; 
Grapeland Motor Co. v. Lively, (Civ. 
A.) 274 SW 168; Cullum v. Lub-Tex 
Motor. Co., (Civ. A.) 267° SW 322; 
Fulwiler Motor Co. v. Walker, (Civ. 
A.) 261 SW 147; Ferris v. Langston, 


So, while a seller cannot recover on .a_ note® 


(Civ. A.) 253-SW 309; Chaddick v. 
Sanders, (Civ. A.) 250 SW 722; Mullin 
v. Nash-El Paso Motor Co., (Civ. A.) 
250 SW 472; Foster v. Beall, (Civ. 
A.) 242 SW 1117; Goode v. Martinez, 
(Civ. A.) 237 SW 576; Overland Sales 
Co. v. Pierce, (Civ. A.) 225 SW 284; 
Moore v. Galey, (Civ. A.) 286 SW 
679; Granger v. Ponder, (Civ. A.) 286 
SW 668; Wooten y. Arnott’s Auto 
Parts" Co:hi (Civ. Av) A286" SW. cols 
LeSage v. Maxie, (Civ. A.)’ 286 SW 
612; Willys-Overland, Ine. v. Holli- 
day, (Civ. A.) 284 SW 973. 

[a] Insurable interest.—The trans- 
feree in such case acquires an ‘in- 
surable interest in the motor vehicle, 
although the requirements of the 
statute have not been complied with, 
and the violation will not defeat re- 


covery on the insurance policy. 
O’Donnell First State Bank vy. Fi- 
delity s Union oh... Uns ee Cona Chex 


Commn, A.) 287 SW 50; Hennessy v. 
Automobile Owners’ Ins. Assoc., (Tex. 
Commn. A.) 282 SW 791 [rev (Civ. 
A.) 273 SW 1024], 

INKY Fae. ‘Che 


99. Gaub v. Mosher, 
129 A 253; Carolina Discount Corp. 
v. Landis Motor Co., 190 N. GC. :157 
129 SH 414. aie 

1. Chinchilla v. Rafel, 39 Philip- 
pine 888. ; ; 

2. Amick v. Exchange State Bank,. 
164 Minn. 136, 204 NW 639. 


3. Amick v. Exchange State Bank, 
supra. 
4. General Motors Acceptance - 


Corp. v. Dallas, 198 Cal. 365, 245 P 
184; Crandall v. Shay, 61 Cal. A. 56, 
214 P 450. Compare Whitworth v. 
Jones, 58 Cal. A. 492, 209 P 60 (hold- 
ing that, where a son purchased an 
automobile for his mother and with 
her funds, but caused it to be regis- 
tered in his own name, and shortly 
thereafter she agreed that it should 
belong to him, the statute was suffi- 
ciently complied with. to permit him 
to maintain an action as owner of 
the car). 

[a] Time of compliance.—A trans- 
feree of a motor vehicle’ may main- 
tain an action as owner thereof 
when compliance with the statute 
was had before the commencement 
of ‘the suit, although not until some 
time after the purchase and delivery. 
Taylor v, Bernheim, 58 Cal. A. 404, 
209 P 55. 

5. Swank v. Moisan, 85 Or. 662, 
166 P 962. 

6. General Motors Acceptance 
Corp. v. Dallas, 198 Cal. 365, 245 P 
184; Parke v. Franciscus, 194 Cal. 284, 
228 P 435; Swank v. Moisan, 85 Or. 
662, 166 P 962. . 

7. Parke v. Franciscus, 194 Cal. 
284, 228 P 435; Swank v. Moisan, 85 


Or. 662, 166 P 962. 
8. Wilson Motor Co. v. Jenkins, 
(Mo. A.) 284 SW 190; Swank v. 


Moisan, 85 Or. 662, 166 P 962; Chad- 
dick vy. Sanders, (Tex. Civ. A.) 250 
SW 722; Mullin v. Nash-El Paso Mo- 
tor Co., (Tex. Civ. A.) 250 SW 472; 
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or check® given to evidence’ the purchase price 
at a sale which is invalid, even though compli- 
ance with the statute was innocently neglected and 
was afterward tendered,'® he can replevy his 
automobile! and recover the value of its use by 
the buyer,'’? there being nothing immoral or un- 
lawful in the contract of the parties, so that the 
law will not leave them where it finds them.t* And 
it has been held that, although a sale is invalid or 
incomplete for want of compliance with the statute, 
evidence of the transaction may be introduced to 
show such a special interest in the car as to enable 
the buyer to maintain an action for its possession,‘* 
and that a buyer who has fully paid the purchase 
price may maintain an action against the seller for 
failure to deliver the car;!* but there is authority 
for the contrary rule that such a sale does not give 
such legal possession as will support an action for 
trespass.1®° Upon failure to comply with the stat- 
ute, the transferee’s title is rendered invalid as 
against a subsequent purchaser in good faith from 
the transferor, who is enabled by such failure of 
compliance to retain the indicia of ownership,” or 
from a conditional buyer in possession,!® and as 
against the hen of an attachment levied after the 
transfer but prior to compliance with the statute ;!° 
but it is immaterial that compllance was delayed 
for a considerable time after the purchase, where 
the statute was actually complied with before the 
commencement of an action by the attaching cred- 
itor. One suing as transferee of an automobile, 
without having had actual possession, for its con- 
version, must prove compliance with the statute 
in order to maintain his action.*? 

But where a sale is not invalidated by noncom- 
pliance with the statute,?2 a buyer is not precluded 
from bringing an action for a converston of the 


| 


Foster v. Beall, (Tex. Civ. A.) 242 
SW 1117. 

[a] The consideration for the note 
fails when the buyer fails to receive 
title to the car. Wilson Motor Co. 
v. Jenkins, (Mo. A.) 284 SW 190. 15: 

9. Arotzky v. Kropnitzky, 98 N. 


from 


chaser 
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not prevent him 
recovering possession of it 
after default by a conditional pur- 
from him. 
55;-215 P85: 
Curry v. Iowa Truck, etc., Co.,}| P 
193 Iowa 397, 187 NW 36. *25. 


the transfer will 


Campbell, 108 Or, 
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car®* or for its possession®* by the fact that the 
statute was not complied with in its transfer to 
him. He may rescind the sale and recover back 
the purchase price if the seller fails to comply with 
the statutory requirements,?° on the theory that 
the consideration for the contract has failed;?* or 
suit may be brought to compel specific performance 
of a promise by the seller to deliver a bill of sale 
as required by the statute.?7 Similarly, the refusal 
of the seller to comply with the statute constitutes 
a good defense to his action for the unpaid balance 
of the purchase price, where the buyer has acted 
in good faith.* 

[§ 307] (b) Buyer as Innocent Purchaser. A 
purchaser at a sale which is void for noncompli- 
ance with the statutory requirements cannot be a 
purchaser in good faith;?® and a person is not an 
innocent purchaser who, without delivery or pay- 
ment of consideration, takes a transfer of an au- 
tomobile not upon the original certificate of regis- 
tration, as required by statute, but upon an affidavit 
that the last certificate, then having expired several 
years before, and the car not having since been 
operated, has been lost.*° 

[§ 308] (c) Right To Assert Invalidity of Trans- 
fer. Under the view that a sale made in violation 
of a statute is void, no title by estoppel*! can over- 
ride the effect of failure to comply with the terms 
of the statute.2? But where one has given an auto- 
mobile to another he is not injured, and has no 
right to complain or repudiate his gift, because of 
the fact that the donee did not thereafter comply 
with the statute relating to registration of the trans- 
fer;** and where one has sold a car and received 
payment therefor, he cannot assert a valid claim 
for its return because of the noncompliance with 
the statute.** Likewise, where the fault is that of 


session conferred upon him by the 
lien claimant, and the purchaser hav- 
ing succeeded to all the rights of 
such buyer. Goodman vy. Anglo-Cali- 
nore eae Co; '62 Cal, .A.9102, s207 


(N. J. 


Wiedeman =v. 


VanHouton vy. Gizang, 


J. L. 344, 120 A 921 [aff 127 A 923). 16. Sabine Motor Co. v. W. C. Eng-| Ll.) 127 A 681; Stein v. Scarpa, 96 
10. Foster v. Beall, (Tex. Civ. A.) |lish Auto Co., (Tex. Civ. A.) 283|N. J. L. 86, 114 A 245. 
242 SW 1117. SW 224. Rescission see supra §§ 296-299. 
11. Swank v. Moisan, 85 Or. 662, 17. Miller v. Colonial Underwriters 26. Stein v. Scarpa, 96 N. J. L. 
166 P 962. Ins, Col}, 117 Kan. °240,' 280 P1030, | 86,114) A 245, 
Replevin of motor vehicle see supra] 38 ALR 1113. 27. Gaub v. Mosher, (N. J. Ch.) 
§§ 247, 248. 18. Parke v. Franciscus, 194 Cal.|129 A 253. 
12. ‘Swank v. Moisan, 85 Or. 662,| 284, 228 P 435. 28. Van Houton v. Gizang, (N. J. 
166 P 962. 19, Crandall v. Shay, 61 Cal. A: Sup.) 127% A’ 684. 
13. Swank v. Moisan, supra. 56, 214 P 450; Paragould Wholesale 29. Muzenich v. McCain, (Mo. A.) 
14. Goodman v. Anglo-California} Grocery Co. v. Middleton, 208 Mo. A.| 274 SW 888; Wallich v. Sandlovich, 
Trust Co., 62 Cal. A: 702,-217 P' 1078; | 592, 235 SW 469. 111 Nebr. 318, 196 NW 317 


Moody v. Goodwin, 538 Cal. A. 693, 


20. Taylor v. Bernheim, 58 Cal. A. 30. 


Dowd v. Russell, (Cal. A.) 248 


200 P 733, 734 [quot Cyc]; Wiedeman | 404, 209 P 55. P 293. 
v. Campbell, 108 Or. 55, 215 P 885; 21. General Motors Acceptance 31. Title by estoppel see Ssupea 
Briedwéll v. Henderson, 99 Or. 506,| Corp. v. Dallas, 198 Cal. 365, 245 P| § 242, 
TIDE. bbs 184 32. Security Credit Corp. v. Whit- 


fa] Reason for rvle.—Where the 22. 
purchaser of a car did not become |} 95-3. 
the owner thereof on account of non- 23. 
compliance with the statutes relating 
to the transfer and sale of cars, 


but nevertheless was with the con-| Auto Parts, 


See supra § 305 text and notes 


693, 200 P 733; King v. Cline, 49 Cal. 
A, 696, 194 P 290; Wooten v. Arnett’s 
(Dex, iCiv.2 AL) 6286178 Wi 


ing’ Motor Co.; 98 Ni J. Li.) 45, 128 Al 


695. 
Moody v. Goodwin, 53 Cal. A. 33. Boles v. Stiles, 188 Cal. 304, 
204 P 848; Platner v. Bourne, (Mo. 


A.) 275 SW 590. 
[a] Reason for rule.—In order to 


sent of the owner in the actual and 
rightful possession of the car, he was 
entitled to maintain action either in 
replevin, to recover the car or to re- 
cover damages for its conversion, un- 
der the rule that actual possession 
at the time of conversion will sus- 
tain ‘trover except as to the true 
owner, even though the title be con- 
ceded to be in a third person. Moody 
v. Goodwin, 53° Cal. A. 693, 200 P 
738, 734 [quot Cyc]. 

[b] Rule applied.—The fact that 
the transferee of an automobile has 
failed to observe the directions of the 
statute in regard to registration of 


—— 


667. 

24. Goodman 
irusta:Coy 62itecal, tay 
1078. 

[a] BRule applied.—The innocent 
purchaser of an automobile from the 
buyer at a lien sale can recover pos- 
session of the car from the former 
owner whose seizure was wrongful, his 
rights having been cut.off by the lien 
sale, although such purchaser had not 
received a transfer of the registration 
certificate, the buyer at the sale hav- 
ing become the equitable owner of 
the car with a right to receive the 
full legal title, and having had pos- 


v. Anglo-California 
02) are h, EY 


sustain an action in claim and deliv- 
ery a plaintiff must have the right 
to immediate and exclusive posses- 
sion of the property at the time of 
the commencement of the action; and 
the transferor by his own ‘act and 
agreement having placed the trans- 
feree in the immediate and exclusive 
possession of the automobile is not 
in a position to invoke the provisions 
of the statute relating to transfers 
end the passing of title. Boles v. 
tiles, 188 Cal. 304, 204 P 848. 

34. Miller v. Colonial Underwriters 
Ins. Co., 117 Kan. 240, 280 RP» 1030; 
38) ALR ait. 
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the transferor, he cannot take advantage of his own 
wrong and repudiate his act in making the trans- 
fer;*> nor is the purchaser entitled to tender back 
the automobile and recover the amount. paid because 
of the seller’s failure to comply with the statute.*® 
In such case the law will leave the parties where 
they have placed themselves.*’ 

[§ 309] (d) On Sale by Purchaser. Where a 
purchaser resells and both sales are void for a 
failure to comply with the statute, the original 
owner is still the owner of the ecar,*® and is a 
necessary party to any suit involving its title or 
possession.*? 

[§ 310] (e) What Law Governs. A statute pro- 
viding that the valid sale of a motor vehicle can 
be effected only in a particular way is a regulation 
by which the validity of the sale may be tested, and 
if such sale is void where made, it is without force 
elsewhere,*® although the statute also prescribes a 
penalty, which of course cannot be enforced in 
another state.*? 

[§ 311] 3. Misrepresentations and Fraud—a. In 
General. The rules relating to misrepresentations 
and fraud in the sale of personal property,*? and 
to actions for deceit generally,*? apply to the sale 
of motor vehicles.** 

Intent and scienter. An intent on the part of 
the seller to deceive in making a representation is 
not essential to the buyer’s right to relief,*® and 
the seller is as much responsible for a material mis- 
representation made in good faith*® or in ignorance 
of the fact*? as for one known to be false. 

Secondhand or used motor vehicle. The rule that 
ordinarily no warranty is implied in the sale of a 
used motor vehicle*® does not excuse false and 
fraudulent representations made to induce its pur- 
chase.4® The fact that a small deduction from the 
list price of a car was made on account of its having 
been used occasionally for demonstrating purposes 
is no ground for defeating relief to the buyer 
for a misrepresentation that it was in good condi- 
tion.°° 

Representations made by third person. Repre- 
sentations made to the purchaser of a motor vehicle 
by a third person, not the seller’s agent, to whom 
the buyer is referred by the seller, are not binding 

35. Dowd v. Russell, (Cal. A.) 248 
P 293; Chucovich v. San Francisco 42. 
Securities Corp., 60 Cal. A. 700, 214 
P 268; Platner v. Bourne, (Mo. A.) 
275 SW 590. Compare Curry v. Iowa 
Truck, ete, Co. 193 Iowa 397, 187 44, 
NW 36 (dictum). 45, 

[a] Rule applied.—One who places | gel, 


an automobile in the possession of 
another for sale is estopped, as 


Ins. Co., supra. 


168 Ark, 
225 P1067; 


MOTOR VEHICLES 


mits conraseanatione and fraud 56. 
see Sales [35 Cyc 63 et seq]. 

43. Actions for deceit in general 
see Fraud 26 C. J. p 
See cases infra this section. is 
Joe Lyons Mach, Co. v. Wie- 
572112 GL SSW 830° 
lette v. Mann Auto Co., 116 Kan. 16, 
Jones v. Norman, 


49° CJ.] (agT 


upon the latter when he does not acquiesce therein 
with knowledge of the falsity,°t and the rule that 
a party in interest may become liable by mere silent 
acquiescence for the fraudulent misrepresentations 
of a third Hg Ase has no application.>? 

[§ 312] b. Subject of Misrepresentation. A rep- 
resentation that a motor vehicle is new, when it is 
in fact secondhand, may constitute fraud,®? ‘‘new’’ 
meaning more than that it is of the latest model, 
and including the proposition that it is not a second: 
hand or used vehicle.** 

Value. While statements in respect of the value 
of a chattel sold are generally regarded as expres- 
sions of opinion,®® a representation made by the 
seller as to the value of a motor vehicle may con- 
stitute a representation of fact, and not a mere 
opinion, so as to make him responsible therefor.*® 
Thus it has been held that false representations 
that the addition of accessories to a used motor 
vehicle has increased its value above the original 
price,’? and that it is ‘‘a bargain and a good buy,’’°® 
are material and fraudulent. The mere asking of a 
certain price for a vehicle is not a representation 
as to its value.°® 

That price would not decline. <A statement by 
the seller in inducing another to purchase a motor 
vehicle that there would be no decline in price be- 
fore a certain date in the future is not a representa- 
tion of an existing fact nor sufficient to show fraud 
as such;°®% and a false representation of authority 
from the manufacturer to make such statement is 
collateral to the representation as to the price and 
is not sufficient to entitle the purchaser to rehief.®° 

Agency for owner. A representation by the seller 
of a stolen motor vehicle that he is acting as agent 
for the purported owner, who is merely a fictitious 
person created by the seller for the purpose of the 
sale, entitles the purchaser to relief against the 
seller when the vehicle is taken from him by the 
true owner.®t 

Other representations which have been held to be 
material, and not mere matters of opinion, are the 
following: That the vehicle is of a certain year of 
manufacture®’ or ‘‘the latest model;’’4* that it is 
of a specified horse power;* that it will climb hills 


generally see Sales [35 Cyc 71]. 
Hooning v. Henry, 106 Or. 605, 
Ze Re loo). 

[a] Reason for rule—‘‘“When a 
man essays to give an opinion: there 
included in that proposition the 
other proposition that it really is his 
opinion and not a false statement 
that he has that opinion.when in 
truth and in fact he knows better.” 


1050. 


Pel- 
(Mo. 


against an innocent purchaser, to as- 
sert the invalidity of the sale on the 
ground that the registration certifica- 
tion was not assigned and delivered 
to the purchaser as required by stat- 


ute. Chucovich v. San Francisco Se- 
aa Corp., 60 Cal. A. 700, 214 P 
263. | 

36. Foster v. Beall, (Tex. Civ. A.) 
242 SW. 1117. 

87. Platner v. Bourne, (Mo. A.) 


275 SW 590; Grapeland Motor Co. v. 
Lively, (Tex. Civ. A.) 274-SW, 168; 
Fulwiler Motor Co. v. Walker, (Tex. 
Civ. A.) 261 SW 147. Compare Curry 
v. Iowa Truck, etc., Co., 193 Iowa 397, 
183 NW 36 (dictum). 

38. Cullum v. Lub-Tex Motor Co., 
(Tex, Civ. A.) 267 SW 322. 

39. Cullum vy. Lub-Tex Motor Co., 
supra. 

40. Miller v. Colonial Underwriters 
Ins; Co.,.117 Kan. 240, 230 P1080, 
38 ALR 1113. ‘ 

41. Miller v. Colonial Underwriters 


A.) 248 SW 621. 
5 memedion of buyer see infra §§ 314- 

19. 

46. Sessums Motor Co. v. White, 
(Tex. Civ. A.) 239 SW 329. 

47. Joe Lyons Mach. Co. v. Wie- 
gel, 168 Ark. 572, 271 SW 338; Pel- 
lette v. Mann Auto Co., 116 Kan. 6; 
225 P 1057; Jones v. Norman, (Mo. 
A.) 248 SW 621, 

48. Implied vere of second- 
hand car see infra § 322 

49. Warren v. W. W. Sheane 
Auto Co., 118 Wash, 213, 203 P 372. 

50. Avery Co. v. Staples Mercan- 
tile, Co.,); (Tex), Civ Az) 1835S W438. 

51. Beazley v. McEver, (Tex. Civ. 
A.) 238 SW 949. 

52. Beazley v. McEver, supra. 

53. Mooney v. Cyriacks, 185 Cal. 
70, 195 P 922; Snellgrove y. Dingel- 
hoef, 25 Ga, A. .334,-108 SE .418; 
Jones v. Norman, (Mo. "A.) 248 SW 621. 

54, Jones v. Norman, supra. 

55. Representations ‘as to value 


Hooning v. Henry, 106 Or. 605, 610, 
213 Pl39. 

57. Mooney v. Cyriacks, 185 Cal. 
70,2 195) Ps 9223 

58. Mooney v. Cyriacks, supra. 

59. Hooning v. Henry, 106. Or. 605, 
213) P39. 

5944. Shoup v. Tanner-Buick Co., 
211 Mo. A. 480, 245 SW 364. 

Predictions and promises as fraud 
see Fraud § 3 

60. Shoup v. Tanner-Buick Co., 211 
Mo. A. 480, 245 SW. 364. 

6l. Berkowitz v. Lyons, 98 N. J. L. 
198, 119 A 120. 

62. Pendell v. Warren, (Cal. A.) 
243 P 707; Dwyer v. Redmond, 100 
Conn., 393) "124 A 7; Muir. v. Edelen, 


156 Ky. 212, 160 SW 1048; Standard 
Motor Co. v. Peltzer, 147 Md.. 509, 
128 A 451, 


63. Pellette v. Mann Auto Co., 116 
Kan, 16, 225 P 1067. 

64. Muir v. Edelen, 156 Ky. 212, 
160 SW 1048. 
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in high speed from a standing start;® that it con- 
tains a certain kind of motor,®* or a motor manu- 
factured in a certain year or that it is equipped 
with a gasoline tank of specified capacity ;°* that 
its carburetor is of first-class make and construc- 
tion;°® that it has previously been used only for 
a certain time,’® or has gone only a specified dis- 
tance;"* that it is practically new and has been 
used only in demonstrating ;*? that the previous use 
has improved its inechanical condition ;7® that it is 
in good condition, when in fact it is ‘considerably 
worn’* or materially damaged; of a truck, that 
it is of a certain capacity ; 78 and, of an electric au- 
tomobile, that it is equipped with a certain make 
of battery’? and will travel a specified distance upon 
a single charge of its batteries.’8 

[§ 313] c. Right To Rely upon Representations. 
While a buyer is not entitled to rely upon all 
representations made to him by the seller,’® it has 
been held, in accordance with the general rule,*° 
that, where false representations are made for the 
purpose of inducing the purchase of a motor vehicle, 
the seller has no right to say that the purchaser 
should not have believed such statements when an 
investigation would have shown that they were un- 
true,*! especially where the purchaser made known 
his unfamiliarity with motor vehicles and declared 
his intention to rely upon the statements of the 
seller,*? or where the falsity of the representations 
was discoverable only after the vehicle had been 
tested by being driven, and no such test was made 
before the sale.*° An examination by a prospective 
buyer of a motor vehicle to ascertain its condition 
‘does not exclude his right to rely upon the seller’s 
false representation as to the year of its manu- 
facture,** nor is he as a matter of law to be held 
to know that the vehicle is not of the year repre- 
sented because the model plate shows otherwise ;*° 
and where the buyer is ignorant as to models of 
automobiles and so informs the seller, he may rely 
upon a statement as to the year of manufacture, 
notwithstanding the written contract of purchase 
specifies a different year than that represented and 
the buyer offers no reasonable exeuse for having 
failed to discover the contents of the contract before 
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vehicle is not guilty of negligence precluding re- 
covery in relying upon the seller’s statements as 
to the model of the vehicle, the make of the engine, 
the history of the vehicle, and its present condi- 
tion, where he is so illiterate as to be unable to 
read marks or names on the car or engine.’ But 
a buyer who relies upon his own judgment as to 
the vehicle’s quality or fitness can make no claim 
against the seller on account of false representa- 
tions.6§ The fact, however, that. the purchaser 
knows that a representation as to the year of manu- 
facture is false does not show that he also knows 
the vehicle is secondhand and not new as repre- 
sented.8® The seller of a motor vehicle is not liable 
for false representations of his sales agent, when 
prior to the purchase he warned the purchaser that 
the agent was not authorized to make such repre- 
sentations.®° 

[§ 314] d. Remedies of Buyer®'—(1) In General. 
Fraud in the sale of a motor vehicle does not 
render the contract void, but voidable,®? and one 
who has been induced by fraud or material mis- 
representation to purchase may, upon discovery 
thereof, rescind the purchase and recover the price,* 
or affirm it, and recover damages from the seller® 
or counterclaim therefor in an action for the pur- 
chase price.°° He may elect to affirm the contract 
in one action, and to repudiate it in another, al- 
though both arise out of the same transaction, if 
they involve distinct issues;°° but he cannot affirm 
the contract in so far as it provides for the trans- 
fer of title to him, and rescind it as to the amount 
of the purchase price.°* 

Waiver of fraud. Fraud in the sale is waived 
by a purchaser who, after discovering that the ve- 
hicle is not as represented, keeps it and continues 
to use it, and makes payments. or renews a note 
for the purchase price without objection or claim 
for damages.°®& The fact that the buyer of the 
vehicle, the running condition of which is claimed 
to have been misrepresented, made efforts to repair 
it, is evidential, but not conclusive, that he beeame 
aware of the deception, so as to constitute subse- 
quent payments a waiver of the fraud. 

Parol evidence is always admissible to prove 


executing it.°° 


65. Muir v., Edelen, supra. 

66. Standard Motor Co. v. Peltzer, 
147 Mad. 509, 128 A 451. 

67. Dwyer v. Redmond, 100 Conn. 
393, 124 A 7, 

68. Muir v. Edelen, 156 Ky. 212, 
160 SW 1048. 

69. Muir v. Edelen, supra. 

70. Standard Motor Co. v. Peltzer, 
147 Md. 509, 128 A 451. 

71. Mooney v. Cyriacks, 185 Cal. 
70, 195 P 922; Jones v. Magoon, 119 
Minn. 434, 138 NW 686. 

72. Ballard v. Byerly Auto. Co., 


233 Ill..A. 522; Avery Co. v. Staples 
Mercantile Co., (Tex. Civ. A.) 183 
SW 43. 

73. Mooney v. Cyriacks, 185 Cal. 


70, 196: P1922. 

74. Dwyer v. Redmond, 100 Conn. 
393, 124 A 7; Standard Motor Co: v. 
Peltzer, 147 Ma. 509, 128 A 451: 

75.. Taylor (\v. Cody First Nat. 
Bank, 25 Wyo. 204, 167 P 707. 

76. Hogan v. Anthony, Bia iCal As 
158, 198 P 47; Kvedar v. Shapiro, 98 
N. Ti LOe by 119 A 104. 

77, Jones v. Magoon, 119 Minn. 
434, 138 NW 686. 

78. Jones v. Magoon, supra. 

79. Right to rely upon representa- 
tions in general see Contracts §§ 300, 
301, 


The buyer of a secondhand motor 


80. Responsibility notwithstanding 
buyer’s means of knowledge see Con- 
tracts § 301 text and note 99. 

81. Joe Lyons Mach. Co. v. Wiegel, 
nee Ark. 572, 271 SW 333. 

82. Greene v. Curtis Auto. Co., 144 
Wis. 493, 129 NW 410. 

83. Joe Lyons Mach, Co. v. Wiegel, 
168 Ark. 572, 271 SW 383. 

84. Munn v. Earl C. Anthony, Inc., 
$6). Cal.y Agist'2, iT SP eToe2s 

85. Jones v. Norman, (Mo. A.) 248 
Sw 621. 

86. Consolidated Garage, etc., Co. 
v. Dilts, 79 Ind.’ A. ‘287,187 NE T71. 

87. Standard Motor Co. v. Peltzer, 
147 Md. 509, 128 A 451. 

88. Brooks & Williams Mfg. Co., 
29 Ga. A. 258, 115 SE 150. 

89. Jones v. Norman, (Mo. A.) 248 
SW 621. 

90. International Harvester Co. v. 
Rieke, 9 F. (2d) 776. 

91. Form of remedy for fraud in 
general see Sales [35 Cyc 606]. 

92. Dwyer v. Redmond, 100 Conn. 


393, 124 A 7. 

93. Cornett vy. Brooks, 206 Ala. 
566, 90 S 787; Snellgrove v. Dingel- 
hoef, 25 Ga. A. 234, 108 SE 418; Jones 
v. Norman, (Mo. A.) 228 SW _ 895; 
Taylor v. rede First Nat. Bank, 25 
Wyo.. 204, 167 P 707, 


fraud or the making of representations, 


even 


Rescission for fraud or misrepre- 
sentation see infra § 315, 

94. Cox v. Imes, (Mo. A.) 219 SW 
399; Darby v. Weber Impl. Co., 203 
Mo. A. 200, 208 SW 116; Berkowitz Vv. 
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Recovery of damages see infra 
§§ 316-319. 

95. Dwyer v. Redmond, 100 Conn. 
893, 124°A “7. 

96. Dwyer v. Redmond, supra. 

97. Hogan v, Anthony, 52 Cal. A. 
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Murphy, 275 Pa. 105)" 118) A. 64 
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99. Dwyer v. Redmond, 100 Conn. 
8938, 124 A 7. 

1. Cal.—Mooney v. Cyriacks, 185 
Cak. 70;"19b"-P1 922% 

Ma. —Standard mete Co. v. Peltzer, 
147 Md. 509, 128 A 45 

N. Y.—Benedict Co. v. McKeaghe, 
201 App. Div. 161, 195 NYS 228. Com- 
pare Lustig v. Naday, 200 App. Div. 
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‘though the written contract of purchase expressly 
provided that all assertions and promises on the 
part of the seller shall be taken as expressions of 
opinion only,? or in terms excludes all promises 
and understandings not therein set forth;? and the 
rule that the execution of a contract supersedes 
all prior negotiations or stipulations not embodied 
therein does not control.t | But where a vehicle is 
sold ‘‘as is’? under a written contract reciting 
that all promises, verbal understandings, and agree- 
ments of any kind not therein set out are expressly 
waived, the purchaser cannot claim any right of 
recovery for false representations made by way of 
inducement.° y 

[§ 315] (2) Rescission.© A purchaser of a motor 
vehicle is entitled to a reasonable time after the 
purchase in which to use and test it and ascertain 
the truth or falsity of representations made by the 
seller as to the vehicle’s age, quality, condition, or 
the like;? but rescission must be made promptly 
after discovery of the fraud or misrepresentation.® 
Delay in rescinding,® or continued use of the vehicle 
by the buyer,!® with knowledge of the facts, con- 
stitutes a waiver of the right to rescind’! and an 
affirmance of the purchase for all purposes.'? 

[§ 316] (3) Damages—(a) In General. Although 
a buyer’s right to rescind has been lost,}* the right 
to recover damages still exists'* unless the fraud 
has been waived.!® The elements of the purchaser’s 
right of action are an untrue representation, re- 
liance upon it in making the purchase, and a con- 
sequent loss.1® If two or more persons conspired 
together to deceive the purchaser, in making mis- 
representations, all are liable.*” 

[§ 317] (b) Questions of Fact. Under the rules 
applicable to the trial of civil actions generally,'® 
it is a question for the jury upon a conflict in the 
evidence to say whether representations were made 
688, 691, 193 NYS 685 (holding, in an 8. 
action for damages for a false repre- 


sentation, that a memorandum bill of 
sale of the car was admissible in de- 


406, 
(Mo. 


108 SE 803; 
A.) 228 SW 895; 
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Cornett v. Brooks, 206 Ala. 566, 


90 S 787; Sutton v. Coleman, 27 Ga. A. 
Jones v. Norman, 
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as claimed, and if so whether they were false.1® If 
there is a dispute as to the capacity in which the 
seller acted in making the representations, the de- 
termination of that question is also for the 
jury.”° 

[§ 318] (c) Evidence. Under the general rules 
of evidence in civil actions,*! for the purpose of 
proving that a motor vehicle represented as new 
when purchased was in fact a used vehicle, it may 
be shown that the vehicle’s ‘condition was such as 
would be found in a used and repaired vehicle and 
not in a new one,”? as that it contained parts that 
did not belong to it, that it had the marks of hay- 
ing been repaired, that it was loose and parts were 
bent and broken, and that it had been repaired.2? 
In an action based upon representations as to the 
extent of the previous use of a used motor vehicle, 
and its condition at the time of the sale, the fact 
that the purchaser experienced trouble with the 
vehicle shortly after his purchase may properly be 
shown.** Testimony by the purchaser of a truck 
that he had never been able to get any work out 
of it is a statement of fact and not of opinion,” 
and is relevant to an action for fraud inducing the 
purchase.”° The fact that a witness who examined 
the motor of an automobile truck, the running con- 
dition of which was alleged to have been fraud- 
ulently represented to the buyer, did not examine 
the rest of the car is no bar to admission of his 
testimony as to the bad condition of the motor.27 
Where a purchaser alleges false representations as 
to the strength and durability of a motor truck sold 
to him, weight slips showing that the truck was 
commonly overloaded are competent evidence for 
the seller.?8 

[§ 319] (d) Measure of Damages. In accordance 
with the majority rule relative to the measure of 


17. Karst v. Seller, 45 Cal, A. 
188 P 298. Play shnbgs 
18. See Trial [88 Cye 1511]. 


Commercial 19. Joslyn v. Cadillac Auto. Co., 


termining whether the misrepresen- 
tation was made, “for defendant was 
warranted in contending that if it had 
been made it would have been em- 
bodied in the memorandum’’). 

Oh.—Meyer v. Packard Cleveland 
Motor Co., 106 Oh. St. 328, 140 NE 
118, 28 ALR 986. 

Tex.—Avery Co. v. Staples Mercan- 
tile Co., (Civ. A.) 183 SW 43. 

2. Standard Motor Co. v. Peltzer, 
147 Md. 509, 128 A 451. : 

8. Benedict Co. v. McKeaghe, 201 
App. Div. 161, 195 NYS 228; Meyer v. 
Packard Cleveland Motor Co., 106 Oh. 
St. 328, 140 NE 118, 28 ALR 986. 

[a] Rule applied.—The effect of 
statements in general newspaper ad- 
vertising as to the qualities of, and 
warranties attaching to, a rebuilt 
motor vehicle is not overcome by lan- 
guage of the written contract of sale 
reciting that ‘all promises, verbal 
agreements or agreements of any 
kind pertaining to this purchase, not 
specified herein, are hereby expressly 
waived.” Meyer v. Packard Cleve- 
jand Motor Co., 106 Oh. St. 328, 140 
NE 118, 28 ALR 986. 

4 Mooney v. Cyriacks, 185 Cal. 70, 
195 P1922, 

5. Munn vy. Earl C. Anthony, Ince., 
36 Cal. As 312) :171-P 1082. 

6. , Rescission generally see supra 


§§ 296-299. 

7, Jones.y. Norman, (Mo. A.) 228 
SW 895. 

[a] A representation as to the 


rated capacity of a motor truck is not 
one the truth or falsity of which is 
to be discovered by use or trial of 
the truck. Hogan vy. Arithony, 52 
Cale A158 ,5198 P47, 


Car Co. v. Murphy, 275 Pa. 105, 118 
A 641. 

Time for rescission in general see 
supra § 299 text and note 44. 

9. Kvedar v. Shapiro, 98 N. J. L. 
225, 119 A 104; Fleming v. Gerlinger 
Motor Car Co., 86 Or. 195, 159 P 1153, 
168 P 289. 3 

10. Hogan y. Anthony, 52 Cal. A. 
158; 198 P 47. 

ll. Waiver of right to rescind in 
general see supra § 299. 

12. Hogan v. Anthony, 52 Cal. A. 
158, 198 P 47; Kvedar v. Shapiro, 98 
Nees. 225,119. A 104; (Mleming’ v. 
Gerlinger Motor Car Co., 86 Or. 195, 
159 P 1158, 168 P 289. 

[a] Contract enforceable by vend- 
or.— When a conditional purchaser, 
after discovering fraud in the sale, 
continues to use the car in his busi- 
ness, thereby waiving his right to 
rescind, the conditional seller, not- 
withstanding his misrepresentation 
and his liability for damages by rea- 
son thereof, 
right afforded him under the contract 
thus ratified by the purchaser’s con- 
duct, including the right to retain 
the car upon default in payment, sub- 
ject to the purchaser’s right to re- 
coup any damages that may have 
been sustained by him by reason of 
the fraud. . Hogan v. Anthony, 52 Cal. 
A, 158, 198 P47. 

13. Loss or waiver of right to re- 
scind see supra § 299. 

14. 
158, 198 P 47. 

15. Waiver of fraud 


see supra 


§ 314 text and notes 98, 99 


16. Darby v. Weber Impl. Co., 203 


‘Mo, A, 200, 208 SW 116. 


is free to assert any; 


Hogan v. Anthony, 52 Cal. A. 


ae senses 101 Ree 77; Fagan Peel 

O. V. arrison Co., 16 Ala. F 

79 S 144, eee Tees 
[a] Rule applied.—In an action 

to recover the purchase price after 

rescission by the purchaser of an 

automobile sold under a representa- 


‘tion that it would deliver thirty horse 


power, the power of the machine was 
a question of fact for the jury, 
although testimony of experts showed 
that the theoretical horse power of an, 
engine of its dimension would be that 
represented. Joslyn v. Cadillac Auto. 
Conlin, Medi, 863, Ole GOAs7 7 

20. Fagan Peel Co. v. Harrison 
Co., 16 Ala. A. 470, 79 S 144. 

[a] Illustration.—In an action for 
false representations in the sale of a 
car, purchased by plaintiff from the 
president of a foreign corporation not 
authorized to do business within the 
state, who’sold cars belonging to the 
corporation and turned over the pro- 
ceeds to it, the question whether the 
representations were made by the 
president for himself or as president 
of the corporation is for the jury. 


Fagan Peel Co., v.. Harrison::Co., 16 
Ala. A. 470, 79 S 144, F 

21. See Evidence 22 C. J. pl. 

22. Thompson vy. W. C. Howard 
Motors Co., (Kan.) 252 P 468. 

23. Thompson y. . C. Howard 


Motors Co., supra. 
24. Standard Motor Co. v. Peltzer, 
147 Md. 509, 128 A 451. 
25. Dwyer v. Redmond, 100 Conn, 
393, 124 A 7, 
26. Dwyer v. Redmond, supra. 
27. Dwyer vy. Redmond, supra. 
28. Zimmern vy. Standard Motor 


I Car Co., 205 Ala. 580, 88 S 743, 
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damages for fraud,?® it has been held that the 
purchaser is entitled to recover from the seller 
the difference between the actual worth of the motor 
vehicle at the time of the sale and the value which 
it would have had, had the representations been 
true;®° but, under the minority rule,*! there is also 
authority for the doctrine that the measure of 
damages is the difference between the agreed price 
and the reasonable market value of the vehicle at 
the time of purchase.*?> Where fraudulent misrepre- 
sentations have been made as to the vehicle’s fitness 
for a particular intended use, special damages proxi- 
mately caused by the falsity of the misrepresenta- 
tions may be recovered,** including the cost of nec- 
essary repairs.*4 However, in an action based upon 
misrepresentations as to the running condition of 
a truck sold for use in the buyer’s business, he 
cannot recover the expense of hiring another truck 
for such use.*° f 
[§ 320] 4. Warranties**—a. Implied Warranties 
—(1) In General. The sale of a motor vehicle in 
possession implies a warranty of title, both at the 
common law?? and under the Uniform Sales Act 
adopted in most jurisdictions,** and if the title to 
the vehicle fails, the consideration fails with it.*? 
In the case of a gift, however, there is no implied 
warranty that the vehicle is free from encum- 
brances.*°. One purchasing a motor vehicle from 
a manufacturer or dealer is entitled to assume, in 
the absence of special agreement or of knowledge 
on his part to the contrary, that it is new.*4 Ona 
gale of a new motor vehicle by a manufacturer or 


29. Difference between real and | 248 SW 319. 
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Ont.—Trethewey 


, Ra 3 


£§§ 319-323 


dealer there is an implied warranty that it is rea-— 
sonably adapted to the uses for which it is made 
and sold;** but in a sale by a dealer, as distinguished 
from a manufacturer, there has been held to be no 
implhed warranty against latent defects,‘* in the 
absence of fraud on the part of the seller.44 <A 
statement by the seller that if the vehicle is not 
‘fall right’? he will return the purchase money 
amounts to an implied warranty of the fitness and 
condition of the vehicle.*® Under a statute provid- 
ing that an agreement to sell personal property does 
not imply a warranty, a conditional sale of a motor 
vehicle implies no warranty thereof.*® 

‘[§ 321] (2) Suitability for Particular Use. There 
is no implied warranty of a motor vehicle sold that 
it is suitable or adaptable to the buyer’s business 
or the use he intends to make of it,*7 except where 
he makes known the particular use for which the 
vehicle is desired, in which case the sale implies 
a warranty of fitness for that particular purpose,*® 
unless implied warranties are expressly excluded by 
a stipulation fairly made as a part of the contract 
of sale.*9 

[§ 322] (3) Used Motor Vehicles.°° In general, 
there is no implied warranty of the quality®! or con- 
dition®? of a used motor vehicle, nor that it is 
adapted to the purpose for which it is purchased,*? 


‘and the rule of caveat emptor applies.®4 


[§ 323] (4) Question of Law or Fact. As a gen- 
eral rule, an implied warranty is a presumption of 
fact, and not of law, based upon the presumed in- 
tent of the parties;°> but where only one inference 


truck suitable for hauling logs, pro- 


represented value see Fraud § 243. 

30. Dwyer v. Redmond, 100 Conn. 
393; 124° AT. 

31. Difference between real value 
and price paid see Fraud § 244. 

32. Standard Motor Co. v. Peltzer, 
147 Mad. 509, 128 A 451; Hooning v. 
Henry, 106 Or. 605, 213 P 139. 

Evidence and determination of 
value see infra XV. 

33. Dwyer v. Redmond, 100 Conn. 
393, 124 AT. 

34. Dwyer v. Redmond, supra. 

[a] Testimony as to the amount 
and substance of bills for repairs 
made in a reasonable effort to get the 
ear into running condition, paid by 
the purchaser, is admissible on the 
question of damages. Dwyer v. Red- 
mond, 100 Conn. 393, 124 A 7. 

35. Dwyer v. Redmond, supra. 

26. Warranties implied in sales of 
personal property generally see Sales 
[35 Cyc 390 et seq]. 

37. Stein 'v. Scarpa, 96 N. J. L. 86, 
114 A 245. ; 

Implied warranty of title to per- 
sonalty generally see Sales [35 Cyc 
393-396]. Woe 

3g. See statutory provisions, 

39. Stein v. Scarpa, 96 N. J. L. 86, 
114 A 245. 

Remedies for breach of warranty of 
title see infra § 335. 

40. Roderick v. Payne, 121 Me. 420, 
TAPAS Dib: 


41. Avery Co. v. Staples Mercan- 
tile Co., (Tex. Civ. A.) 183 SW 43. 
42, Ala.—Franklin Motor Car Co. 


v. Ratliff, 207 Ala. 341, 92 S 449. 

Ind.—Hart-Kraft Motor Co, v. In- 
dianapolis Moter Car Co,, 188 Ind. 
311, 109. NE 39. 

Me.—Flaherty v. Maine Motor Car- 
riage Co., 117 Me. 376, 104 A 627, 

Mich.—Buick Motor Co. v. Reid 
Mfg. Co., 150 Mich. 118, 113 NW 591. 

Mo.—Harvey v. Buick Motor Co.,, 
(A.) 177 SW 774; Boulware v. Victor 
Automobile Mfg. Co., 152 Mo. A. 567, 
134 SW 7 [op adopted 163 Mo. A, 524, 
143 (SW SLO Als 

Tex.— White v. Hager, 112 Tex. 516, 


ewes 


v. Moyes, 4 Ont 
WN 445, 23 OntWR 563, 8 DomLR 280. 

But see Ford Motor Co. y. Osburn, 
140 Ill. A. 633 (holding that, where 
an automobile is purchased after in- 
spection, there is no implied war- 
ranty of fitness or condition). 

[a] No warranty of perfection.— 
There is no implied warranty of more 
than that the vehicle shall be rea- 
sonably fit for the purpose for which 
it is sold; absolute perfection is not 
implied. Harvey v. Buick Motor Co., 
(Mo. A.) 177 SW 774. 

43. Industrial Finance Corp. v. 
Wheat, 142 Miss. 536, 107 S 382; Hoyt 
v. Hainsworth Motor Co., 112 Wash. 
440, 192 P 918. 

Implied warranty: 


"Of quality in general see Sales [35 


Cye 397, 401, 408]. 
Against latent defects see Sales [35 
Cyc 411, 412 text and note 10]. 
44. Industrial Finance Corp. vy. 
Wheat, 142 Miss. 536, 107 S 382. 


45. Roeder vy. Kenmore Mfg. Co., 
181 Ill. A, 463. 
46. Silverthorne v. Simon, 59 Cal. 


A, 494, 211 P 26. 

47. Flaherty v, Maine Motor Car- 
riage Co., 117 Me. 376, 104 A 627. 

Implied warranty of fitness for a 
particular purpose in general see 
Sales [85 Cye 399]. 

48. Ky.—International Harvester 
Co. v. Porter, 160 Ky. 509, 169 SW 
International Harvester Co. y. 
Bean, 159 Ky. 842, 169 SW 549. 

Mo.—Kelly v. Times Square Auto- 
mobile Co., 170 Mo. A. 64, 156 SW 62; 
Bouleware v. Victor Automobile Mfg. 
Co., 152) Mo. A, 5677 134°SW 7 “Lop 
adopted 163 Mo, A. 524, 143 SW 1197]. 

Or.—Bouchet v. Oregon Motor Car 
Co., 87Or,. 230,152 Pesss: 

Tex.—Halff Co. v. Jones, (Civ. A.) 
169 SW 906. 

Wash.—Long v. Five-Hundred Co., 
123 Wash. 347, 212 P 559. 

Wis.—Petfalski v. Winkel Garage 
Co., 190 Wis. 64, 208 NW 893. 

[a] Illustration.—Where a seller, 
learning of plaintiff's desire to buy a 


duced a truck and sold it to plaintiff 
for that purpose, the rule of implied 
warranty of fitness for the particular 
purpose intended is applicable rather 
than the rule that there is no war- 
ranty of suitability arising from a 
sale of a definite described article. 
Long v. Five-Hundred Co., 123 Wash. 
347. 2124P" 5597 

Representation of suitability with 
knowledge of particular use intended 
as constituting express warranty see 
infra § 331. 

49. International Harvester Co. v. 
Bean, 159 Ky. 842, 169 SW 549. 

[a] A stipulation in a printed 
form of order blank. in terms exclud- 
ing implied warranties, will not be 
presumed to have been fairly pro- 
cured to be included in the contract 
of sale, and will not defeat an implied 
warranty of fitness:for the purpose 
for which the buyer deSired to use 
the vehicle. International Harvester 
Co. v. Bean, 159 Ky. 842, 169 SW 549. 

Exclusion of implied warranties see 
infra § 333. 

50. Implied warranties of second- 
hand machinery in general see Sales 
[385 Cye 408 text and note 78]. 

51. Warren v. W. W. Sheane Auto 
Co., 118 Wash. 213, 203 P 372, 

52. Moore v. Switzer, 78 Colo. 63, 
67, 239 P 874 [cit Cyc]; Morley v. 
Consolidated Mfg. Co., 196 Mass. 257, 
81 NE 993. 

[a] Agent’s implied authority to 
warrant.—Under the rule that an 
agent who sells has implied authority 
to make such warranties as the law 
would imply if the principal made 
the sale, the agent has no implied 
authority to warrant the condition of 
a secondhand automobile. Moore vy. 
Switzer, 78 Colo. 63, 239 P 874. 

53." Lamb °v! Otto, ib "Calhr vrs «433° 
197 P 147, 148 [quot Cyc]. 

54. Warren v. W. W. Sheane Auto 
Co,, 118 Wash, 213, 203 P 372: 

Doctrine of caveat emptor in gen- 
eral see Caveat Emptor 11 C. J. p 43. 

55. Hoyt v. Hainsworth Motor Co., 
112 Wash. .440, 192 P 918. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ean be drawn from undisputed facts there is no 
function for the jury to perform and the question 
becomes in effeet one of law.®® 

[§ 324] b. Express Warranties*’—(1) In General 
—(a) Preliminary Statement.. To constitute an ex- 
press warranty no particular form of words is nee- 
essary, and any affirmation of the quality or con- 
dition of the vehicle, not uttered as a matter of 
opinion or belief, made by the seller at the time 
of sale for the purpose of assuring the buyer of 
the truth of the fact and inducing him to make the 
purchase, if so received and relied on by him, is 
an express warranty.®® The rule of caveat emptor®® 
does not apply where there is an express warranty 
of condition,®® and does not apply to hidden defects 
which are not open to discovery by the buyer, such 
as the condition of the engine, which is represented 
as having been overhauled and rebuilt,®! although 
it has been held to prevent the purchaser from re- 
lying on representations of the seller as to visible 
defects, such as a statement that the vehicle has 
been repainted, when the contrary is apparent.®? 

Reference to other contracts. ‘There is no war- 
ranty in a contract for the sale of a motor vehicle 
to be built in accordance with the specifications for 
the building of a certain other vehicle, although 
the contract for the latter included a warranty.* 

Memorandum. A statement written upon an un- 
signed copy of a contract of purchase of a motor 
vehicle is not a part of the contract, so as to con- 
stitute a warranty, where the parties had agreed 
in the written instrument signed by them that it 
constituted the contract and the copy should be sim- 
ply a memorandum.** 

Conditional warranty. When a dealer, not assum- 
ing to represent the manufacturer, delivers to the 
purchaser the manufacturer’s certificate of war- 
ranty, which is conditioned upon registration by the 
purchaser of his name and the date of his purchase, 
and the purchaser does not make such registration, 
there can be no recovery as for a breach of the 
warranty.®© 

[§ 325] (b) Particular Warranties.°° A contract 
of sale of a motor vehicle designating it as a model 
of a particular year constitutes a warranty that 
it is of that model,®? and the warranty is broken 


56. Hoyt v. Hainsworth Motor Co., 66. - 
supra. 

57. Sales of personal property gen- | 281-390]. 
erally see Sales [35 Cyc 372 et seq]. 67. 


ZASP: TOT. 
Conn.—Dwyer 


58. White Automobile Co. vy. Dor- 
sey. 119 Md. 251, 86 A 617; Inter- 
national Harvester Co. v. Lawyer, 56 
OkI62207, 155 Brett 

Particular statements as warranties 
see infra § 325 

59. Rule of caveat emptor see 
Sales [35 Cyc 215]. 

60. Mastin v. Bartholomew, 41 | Co., 
Colo. 328, 92 P 682; Klock v. New- 68. 
bury, 63 Wash. 153, 114 P 1032. ; 

61. Morbrose Inv. Co. v. Flick, 187 69. 


522. 
A 425. 
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| its age is capable of doing, 


Statements constituting war- 
ranties in general see Sales [35 Cyc 


Cal.—Pendell v. Warren, 
Conn. 393, 124 A 7. 
Ill.—Ballard v. Byerly, 233 Ill. A. 
Me.—Cote v. Shaw, 125 Me. 514, 132 | Ill. 
W. Va.—Foutty v. Chalmax Sales 
99 W. Va. 300, 128 SH 389. 
Foutty v. Chalmax Sales Co., 


Grout vy. Moulton, 79 Vt. 122, [a] 
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by delivering to the buyer a model of a different 
year ;°* similarly, representations that the vehicle 
to be sold the purchaser bears certain equipment, 
which equipment is applied to the model of the 
current year, but not to those of previous years, 
have been held to amount to a warranty that the 
vehicle sold is of the current year’s model.®®? A 
guaranty that a motor vehicle is satisfactory in 
every respect, that it is particularly adapted for 
the roads upon which it will be used, and that it 
will run a specified distance upon a gallon of gaso- 
line, constitutes an express warranty,’ as do state- 
ments that it will last a certain length of time with 
careful usage,”+ that it is in good running condi- 
tion,’? that it will give satisfaction,’* ‘and that it 
is capable of doing all the work which a vehicle of 
ordinary wear since 
the time of manufacture excepted.’* The fact that 
a motor vehicle is secondhand, and is sold as such, 
does not prevent an affirmation that it is in first- 
elass condition from constituting an express war- 
ranty.”> <A statement by the seller that everything 
about the vehicle is new except the cylinder block 
and front axle, and that the block has been rebored 
so that the vehicle will give more power than a 
new - and is better than a new one, is a war- 
ranty.7”® 

[§ 326] (c) Peamecuieta of Opinion or Belief. A 
representation that a motor vehicle will give swifter 
and better service than the vehicle the purchaser 
is then using is only an expression of opinion or 
belief and not a warranty.*7 And a statement by 
the seller of tires that they are better tires than 
those of another specified brand cannot be regarded 
as a warranty that the tires sold will run any cer- 
tain distance, although the tires of the other brand 
bear a mileage guaranty.7§ 

Used car. In general, a statement that a second- 
hand automobile is ‘‘as good as new,’’ ‘fall right,’’ 
or ‘‘in first class econdition’’ does not constitute a 
warranty that the vehicle is free from defects, but 
is merely an expression of opinion not affecting 
the contract,’® unless expressly made as a’ guar- 
anty,®° or with knowledge of the particular use-for 
which the vehicle is intended. Si 

[§ 327] (d) Construction and Scope of Warran- 


Statements regarding condition ' of 
secondhand car as_ expressions of 
opinion see infra § 326. 

(A.) 76. Gilmore v. Butts, 198 App. Div. 
108,189 NYS 712. 
100 77. Farris v. Alfred, 171 Ill. A. £72. 

78. Callaway v. Collier,” (Mo. <A.) 
246 SW 966. 

79. Ford Motor Co. vy. Osburn, 140 
A. 633; Morley v. Consolidated 
Mfg. Co., 196 Mass. 257, 81 NE 993; 
Warren v. Walter Automobile Co., 50 


Redmond, 


Misc. 605, 99 NYS 396; Smith ‘v. 
Bolster, 70 Wash. 1, 125 P 1022, 1023 
Lelrticyels 


Rule applied.—A statement by 


Mo. A. 528. 174 SW 189. ; 

62. Morbrose Inv. Co. v. Flick, 
supra. 

63. Freeport State Bank v. Cape 
Girardéaus 6te; /Ri Cols 172) Mio. As 
662, 155 SW ret lale 

[a] Reason for rule-—The word 
“specifications” does not include all 
the terms and conditions specified in 
the contract for the building of the 
ear, but refers only to the particulars 
respecting the construction of the 
ear, Freeport State Bank v. Cape 
Girardeau, etc., R. Co., 172 Mo. A. 662, 
155 SW 1111. 

64, Lieberman v. Lexington Motor 
Co. of New York, Inc., 194 NYS 578. 

65. Simmons - v. ‘Ruggles, (Tex. 
Civ. A.) 176 SW 152. 


64 A 458. 

70. Underwood vy. Coburn Motor 
Car Co., 166 N. C. 458, 82 SH 855. But 
see ‘Smith v. Bolster, 70. Wash. 1, 
125 P 1022, 1023 [cit Cyc} (holding 
that a statement that a car will run 
a certain number of miles to a gal- 
lon of gasoline is an expression of 
opinion and not a warranty). 

71. Rittenhouse, etc., Auto Co. v. 
Kissner, 129 Md. 102, 98 A 861. 

72. Dwyer v. Redmond, 100 Conn. 
393, 124 A 7. 

73. Bedford v. Hol-Tan Co., 143 
App. Div. 372, 128 NYS 578. 

74. Dwyer v. Redmond, 100 Conn, 
393, 124 A 7. 

75. Butte Floral Co. v. Reed, 65 
Mont, 188, 211 'P 325. 


the seller of an automobile, which is 
known to the buyer to have been used 
for demonstration purposes and run 
a considerable distance, and for that 
reason reduced in price, that it is 
“in first class condition, as good as 
any new car,” is a mere expression of 
opinion and does not constitute a 
warranty. Smith v. Bolster, 70 Wash. 
1, 1256P 20227 1023 feiteCyey. 

80. Mastin v. Bartholomew, 41 
Colo. 328, 92 P 682;. Butte Floral Co. 
Wri Reed; #65) /Momt*" 138) (2115 (Pe 325s 
Washburn v. Rainier Co., 130 App. 
Div. 42, 114 NYS 424. 

81. Representation of condition as 
express warranty |where particulay 
racers use is known see infra 
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ties.82. In making a warranty of a motor vehicle, 
the seller may put any limitation he chooses upon 
the character of the warranty or the time during 
which it is to remain in effect,’? and the measure 
of his responsibility on the warranty is fixed by its 
terms.** Where a time limit is provided, and has 
expired, the buyer has no right of recovery upon 
the warranty,°> unless the. limitation has been 
waived by the seller by contract or estoppel.*® <A 
specific warranty covering certain items supersedes 
any prior general warranty of the motor vehicle,*’ 
and, in general, where a vehicle is sold under a 
limited warranty, the purchaser cannot insist upon 
any warranty other than that embraced in the con- 
tract.§ ‘ 

Where a motor vehicle is ‘‘guaranteed fully’’ by 
the seller for a specified time, the guaranty is not 
merely an agreement to make repairs, but that the 
vehicle is so well constructed as to be capable of 
standing proper use for the time specified, ordinary 
wear and tear excepted, and that the seller will 
become answerable for any defects which may occur 


during that time not due to improper use of the | 


vehicle by the buyer.*® 
An agreement to replace parts which should break 
in normal service does not include the replacing of 


“worn or defective parts which do not break,®° nor ~ 


is an agreement to replace defective parts to be 
broadened into a general warranty of the fitness of 
the car;*t so, the breach of it gives no right of 
rescission.°? Such an agreement must be construed 
to reserve to the seller a reasonable opportunity to 
make good a defect which neither party would an- 
ticipate or detect except after use.°%* 

Good running condition. A warranty that a 
motor vehicle is ‘‘in good running condition’? must 
be construed fairly and reasonably, as ordinarily 
prudent men would accept it.®4 

[§ 328] (e) Warranty by Agent. The usual rules 
relating to the power of a sales agent to bind his 
principal by warranties of title or quality of the 
goods sold apply to sales of motor vehicles.°> Thus 
warranties of the quality and suitability of a motor 


82. Construction and scope of 91. 
warranties generally see Sales [35]|Co., 
Cye 412-423]. 92. 


83. Ford Motor Co. v. Switzer, 140] v. Manes, 
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| Imposed.°? 


Rossbach v, Tincher Motor Car 3. 
178 Dll. A.1559} 
J. I. Case Threshing Mach, Co. 
(Tex., Commn,. A.) 254 SW 
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vehicle have been held to be within the scope of 
the employment of an agent making a sale of it, 
under the rule that power to sell usually includes 
power to make such warranties as are customary in 
that place and business;°° and where there is noth- 
ing to indicate any lack of authority on the part 
of the agent to make warranties, his principal can- 
not escape liability on a warranty made by him 
because of private instructions to sell the motor 
vehicle, but not to warrant it.°7 An agent for the 
sale of motor vehicles may, however, bind himself 
by a warranty entirely outside the scope of his 
agency, and for the purpose of promoting his busi- 
ness as agent.®§ 

[§ 329] (f) Persons on and to Whom Liability Is 
A dealer who is the owner of a motor 
vehicle, but represents himself as the manufac- 
turer’s agent and uses a form of sale contract con- 
taining warranties on behalf of the manufacturer, is 
liable on such warranties, having assumed them,* 
but the manufacturer is not.? In order to charge 
the manufacturer upon a warranty of a motor ve- 
hiele purchased from a dealer, it must be shown 
that the dealer is his agent, clothed with authority 
to make the warranty relied upon.? The buyer of 
a motor vehicle is not entitled to recover on a 
warranty made by a remote seller,* unless the war- 
ranty is specifically assigned to him.® And one 
purchasing a car without a warranty is not entitled 
to take advantage of a warranty contained in an 
assignment of the purchase-money note by the seller, 
in a suit by the assignee on the note.® 

[§ 330] (g) Sale in Violation of Statute. No re- 
covery for breach of warranty may be had where 
the sale to the buyer was void for violation of a 
statute relative to the transfer and sale of motor 
vehicles.” 

[§ 331] (2) Suitability for Specified Purpose. 
Where a purchaser applies to a dealer for an au- 
tomobile to be used for a specified purpose, repre- 
sentations that the car is in good condition and will 
do the work expected of it amount to an express 
warranty,® even in the case of a sale of a second- 


Piper v. Oakland Motor Co., 94 
Vitya201 1094 ACO Td. 

Warranty by seller’s agent see 
supra § 328. 


Va. 383, 125 SE 209. 

84. Scott v. Industrial Finance 
Corp., (Tex. Civ. A.) 265 SW 181. 

85. Ford Motor Co. v. Switzer, 140 
Va. 3838, 125 SE 209. 


sé. Ford Motor Co. v. Switzer, 
supra, ; 
[a] Offer to remedy defects not._a 


waiver.—Repeated offers by the seller 
of a car to repaint it on account of 
defects in the finish thereof, each of 
which offers were refused by the pur- 
chaser, do not constitute a waiver 
on the part of the seller of a time 
limit of ninety days during which 
the warranty should remain in effect 
from the date of the sale, there be- 
ing nothing to show that the pur- 
chaser in any way changed or altered 
his position to his disadvantage in 


consequence of such offers. Ford 
Motor Co. v. Switzer, 140 Va. 388, 
125 SE 209. 


87. Becker v. Beaver’ Mfg. Co., 158 
Wis. 471, 149 NW 209. 

gg. United Motor Atlanta Co. v. 
Paxson, 14 Ga. A. 172, 80 SE 704. 

89. Miller v. Zander, 85 Misc. 499, 
147 NYS 479 [aff 166 App. Div. 969, 
151 NYS 1130]. See Warren v. Re- 
nault Freres Selling Branch, 195 Ill. 
A ELT. 

90. 
Auto. Co., 


Barry v. American BO NG 
119 NYS 237. 


929 [rev (Civ, A.) 241 SW 757]. 

Remedies for breach of agreement 
to repair or replace defective parts 
see infra § 345. 

Right to rescind for breach of war- 
ranty see infra § 338. 

93. Berman vy. Langley, 119 Me. 
124, 109 A 393. 

[a] A flaw in the pump shaft of a 
car is ‘fan imperfection in the con- 
struction of said car at the time of 
delivery” within the meaning of an 
agreement to repair on account of 
any such imperfection, and the seller 
is entitled to a reasonable oppor- 
tunity to make such repair or re- 
placement. Berman vJ Langley, 119 
Me. 124, 126, 109 A 393. 

94. Leone v. I1., etc., Motor Car Co., 
84 Conn. 463, 80 A 520. 

95. Power of agent to warrant see 
Agency §§ 235-238. 

96. Hunsucker v. Corbitt, 187 N. 
C. 496, 122 SH 378. 

97. Gilmore v. Butts, 198 App. Div. 
108, 189 NYS 712. 

98. Cooper v. Huerth, 156 Wis. 346, 
146 NW 485. 

99. Breach of warranty and reme- 
dies of buyer see infra §§ 335-345. 

1. Rittenhouse, etc., Auto Co. v. 
Kissner, 129 Md. 102, 98 A 361. 


2. Rittenhouse, ete.,, Auto Co. v. 
Kissner, supra. 


4. Pezel v. Yerex, 56 Cal. A. 304, 
205 P 475; Peregrine v. West Seattle 
pcaes Bank, 120 Wash. 653, 208 P 


[a] A warranty of title does not 
run with a car, and no one is liable 
thereon to a buyer except his im- 
mediate seller. Pezel v. Yerex, 56 
Cal. A. 304, 205 P 475. 

5. Peregrine v. West Seattle State 
Bank, 120 Wash. 653, 208 P 35. 

[a] General words insufficient.—A 
bill of sale containing a warranty and 
granting the car to the buyer, “his 
heirs, executors and assigns,” is not a 
specific assignment of the warranty 
to subsequent buyers, so as to render 
the remote seller liable to them. 
Peregrine v. West Seattle State Bank, 
120 Wash. 658, 208 P 35. 

6. Industrial Finance Corp. v. 
Wheat, 142 Miss. 536, 107 S 382. 

7. Swank v. Moisan, 85 Or. 662, 
166 P 962; Tri-State Motor Co. v. 
King): (Tex.:: Civ. “A.) 2:07.) SW: 1433; 
Fulwiler Motor Co. v. Walker, (Tex. 
Civ. A.) 261 SW 147. 

Statutory regulation of sales and 
beso: see supra §§ 300-310. 

Colo.——Mastin v. Bartholomew, 
oe Colo. 328, 92 P 682. 

Conn. —Dwyer v. Redmond, 100 
Conn: 393;5124.A .7. 

Mo.—Tiffany v. Times Square Auto- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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hand car.® 
[§ 332] (3) Exclusion of Oral Warranty by Writ- 


ten Instrument. In accordance with the general 
rule,?® in the absence of mistake or fraud, the pur- 
chaser of a motor vehicle cannot ordinarily avail 
himself of a parol warranty, where the contract of 
purchase is in writing, and complete upon its face,' 
unless the oral warranty relates to a subject inde- 
pendent of, distinct from, and collateral to, the 
sale of the vehicle?” The rule does not apply, how- 
ever, to incomplete and informal writings, contain- 
ing no allusion to a warranty, such as a bill of 
parcels, an order signed only by the buyer, or a 
mere receipt for the price.** And under the rule 
that parol evidence is admissible to show that a 
written instrument does not express’ the real con- 
tract under which a sale was intended by the par- 
ties to be consummated,!* where a contract of pur- 
chase, including a warranty of the motor vehicle 
sold, purports to be made with the manufacturer’s 
agent, when in fact the seller is not such an agent, 
but is the owner of the vehicle, he is not in a po- 
sition to assert that his independent oral warran- 
ties vary the terms of the manufacturer’s guaranty 
set forth in the written contract, and evidence 
thereof is admissible.’° c 

[§ 333] (4) Exclusion of Implied Warranties.+® 
In general, where an express warranty of a motor 
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vehicle is given, no other warranty on the same or 
a closely related subject will be implied,!? the ex- 
press statement being presumed to include all that 
is intended to be warranted;!® and it follows a for- 
tiori that no warranty will be implied when the 
contract of sale expressly excludes any warranties 
not therein contained.’® But an implied warranty 
that a motor vehicle is fit for the particular pur- 
poses for which it is intended”® is not excluded by 
the silence of the contract of sale as to warranties,”+ 
nor by an express guaranty to keep the vehicle in 
repair.?? 

[§ 334] c. Sale by Sample. Where a seller agrees 
to furnish and deliver to the purchaser a motor 
vehicle the same in all respects as a certain other 
vehicle, the transaction is in the nature of a sale 
by sample,?* and the furnishing of a vehicle with 
different equipment, whereby it does not equal the 
performance of the other vehicle, is not a compli- 
ance with the contract.?+ 

[§ 335] d. Remedies for Breach of Warranty— 
(1) Warranty of Title. For a breach of an im- 
plied”® or express warranty of title to a motor vehi- 
cle, the buyer may recover damages from the 
seller,2° in the amount he has paid upon the pur- 
chase price,?* with interest thereon from the date 
of dispossession,?* or he may rescind the purchase, 


mobile Co., 168 Mo. A. 729, 154 SW 
865. 

N. J.—Berg v. Rapid Motor Vehicle 
Co., 78 N. J. L. 724, 75 A 933. 

N. Y.—Gilmore v. Butts, 198 App. 
Div. 108,°189° NYS (712: , 

Tex.—Halff Co. v. Jones, (Civ. A.) 
169 SW 906. 

Utah.—Studebaker Bros. Co. v. An- 
derson,-50 Utah 319, 167 P 663. 

Warranty of suitability implied 
from knowledge of particular use in- 
tended see supra § 321 text and note 
48. 

9. Mastin v. Bartholomew, 41 Colo. 
$28) (92) P. 6822 "Tiffany § -v. . Times 
Square Auto. Co., 168 Mo. A. 729, 154 
SW 865; Studebaker Bros. Co. v. An- 
derson, 50 Utah 319, 167 P 663; 
Greene vy. Curtis Auto. Co., 144 Wis. 
493, 129 NW 410. : 

Statements as to quality or con- 
dition of secondhand car as expres- 
sion of opinion or belief see supra 


326. 

: Exclusion of parol warranty 
by written contract of sale of goods 
generally see Sales [35 Cyc 379]. 

ll. Stallings v. Savage, 206 Ala. 
486, 90 S 904; Hogan v. Anthony, 52 
Cal. A. 158, 198 P 47; Lamb v. Otto, 
paral eA 483 Fh 90 Or tei hnstigs tvs 
Naday, 200 App. Div. 688, 193 NYS 
685; Colt v. Demarest, 159 App. Div. 
394, 144 NYS 557 [app dism 211 N. Y. 
564, 105 NE 1082]; Raphael v. Hulett 
Motor Car: Co., Inc.,:188 NYS 209; 
White v. Hager, 112 Tex. 516, 248 SW 
819. 

[a] Where the contract is silent 
as to any warranty the same rule 
applies. Lamb v. Otto, 51 Cal. A. 
433, 197 P 147. But see White Auto- 
mobile Co. v. Dorsey, 119 Md. 251, 
268, 86 A 617 (holding that, where a 
written contract of sale concluded 
“here follow with form of warranty,” 
but the terms of warranty were 
omitted, the rule forbidding the in- 
troduction of parol evidence to vary 
the terms of a written instrument 
had no application, because the war- 
yYanties were collateral, independent 
facts about which the written agree- 
ment was silent, and evidence of 
warranties is therefore admissible). 

{b] Contract referring to stand- 
ard guaranty.—While a written con- 
tract of sale of an automobile recites 
that the car ‘will be covered by the 
regular used Chandler guaranty,” the 
sale and its terms are expressed ina 


written instrument which by adequate 
reference embodies another instru- 
ment, namely, the regular used car 
guaranty, and evidence tending to 
vary the terms of such guaranty is 
not admissible. Raphael v. Hulett 
Motor Car Co., Inc., 188 NYS‘209. 

[ec] Recital in contract excluding 
other agreements.—(1) Where a 
written agreement recites that it 
“constitutes the entire purchase con- 
tract,” the buyer is not entitled in an 
action for breach of warranty to in- 
troduce parol evidence to show that 
the seller agreed to equip and repair 
the car in a manner not specified by 
the written instrument. Stallings v. 
Savage, 206 Ala, 486, 90 S 904. (2) A 
provision in a contract that “there 
are no promises, verbal understand- 
ings or agreements of any kind per- 
taining to this order not clearly speci- 
fied in it’ precludes a party from 
setting up oral warranties. Benedict 
Co. v. McKeage, 201 App. Div. 161, 
162, 195 NYS 228. 

12. White Automobile Co. v. Dor- 
sey, 119 Md. 251, 86 A 617; MacAlman 
v. Gleason, 228 Mass. 454, 117 NE 795. 

[a] Agreement to keep in repair 
not collateral.—An oral agreement 
made at the time of the sale by the 
seller of the car to keep it in repair 
for a year directly touches and con- 
cerns the use and enjoyment of the 
thing sold, is part of the bargain of 
the sale, and not independent of, or 
collateral to, that sale, and therefore 
evidence thereof is inadmissible 
where the car was sold under a 
written contract complete in itself 
and containing no such agreement. 
MacAlman vy. Gleason, 228 Mass, 454, 
117 NE 795. : 


13. White v. Hager, 112 Tex. 516, 
248 SW. 319. Compare Lustig v. 
Naday, 200 App. Div. 688, 691, 193 


NYS 685 (where it was held, in an 
action for breach of warranty, that 
a memorandum bill of sale was ad- 
missible in determining whether a 
warranty or representation was made, 
on the theory that “if it had been 
made it would have been embodied in 
the memorandum’’). 

14. Admissibility of parol evidence 
where writing does not express true 
intent of parties see Evidence §8§ 1632, 
1635. ; 

15. Rittenhouse, ete., Auto Co. v. 
Kissner, 129 Md. 102, 98 A 361. 

16. Express warranty as excluding 


implied warranties of personalty in 
general see Sales [35 Cyc 392]. _ 

17. United Motor Atlanta Go. v. 
Paxson, 14 Ga. A. 172, 80 ‘SE 704: 

I. Case Threshing Mach. Co. v. 
Manes, (Tex. Commn. A.) 254 SW 929 
[rev (Civ. A.) 241 SW 757]; Ford 
Motor Co. v. Switzer, 140 Va. 383; 125 


SE 209. 

18. Ford Motor Co. v. Switzer, 
supra. 

19. Payne v. Chal-Max Motor Co., 


25 Ga. A. 677, 104 SE 453; Industrial 
Finance Corp. v. Wheat, 142 Miss. 
536, 107 S 382. 

20. Implied warranty of suitability 
for particular use see supra § 321. 

21. White v. Hager, 112 Tex. 516, 
248 SW 319; Long v. Five-Hundred 
Co., 123 Wash. 347, 212 P 559. 

[a] Parol evidence is’ admissible 
to show that a motor truck was sold 
for the particular purpose of being 
used for hauling logs, in order to 
raise the implied warranty of suit- 
ability for the particular use in- 
tended, although the written contract 
of sale is silent as to warranties, 
Long v. Five-Hundred Co., 123 Wash, 
OY Erma ul Salt Oe 

22. Hart-Kraft Motor Co. v. In- 
dianapolis Motor Car Co., 183 Ind. 
311, 109 NE 39. 

23. Patfalski v. Winkel Garage 
Co., 190 Wis. 64, 208 NW 893; Trethe- 
wey v. Moyes, 4 OntWN 445, 23 Ont 
WR 568, 8 DomLR 280. 

Sales by sample in general see Sales 
[35 Cyc 223]. 

24. Trethewey v. Moyes, 4 OntWN 
445, 23 OntWR 563, 8 DomLR 280. 

25. Implied warranty of title see 
supra § 320. 

26. Pezel y. Yerex, 56 Cal, A. ‘304; 
205 P 475; Peregrine v. West Seattle 
State Bank, 120 Wash. 653, 208 P 35. 

27. Peregrine v. West Seattle State 
Bank, supra. 

{a] The amount paid by the buyer 
to purchase the car from the real 
owner, upon a separate contract of 
purchase made after the car was 
taken from him by paramount title, 
is not the proper measure of his 
damages in an action for breach of 
warranty of title, even though it is 
less than the amount which had been 
paid for the car to defendant. Pere- 
grine v. West Seattle State Bank, 120 
Wash, 653, 208 P 35. 

28. Peregrine v. West Seattle State 
Bank, supra, i 
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upon the theory of a failure of consideration.?° 
A seller who has warranted the title to a motor 
vehicle is liable as an indemnitor to his buyer who, 
when the vehicle is retaken by the true owner, is 
compelled to pay a judgment recovered against him 
by one to whom he had sold it.2° As a warranty of 
title does not run with a chattel sold,*! the pur- 
chaser can recover for a breach thereof only from 
his immediate seller.*? A purchaser in default un- 
der a conditional sales contract providing for de- 
ferred payments and for retention of title in the 
seller until payment in full is not entitled to rescind 
for a_breach.*% 

[§ 336] (2) Warranty of Fitness, Quality, or Con- 
dition®*—(a) In General. For breach of a warranty 
of the fitness, quality, or condition of a motor ve- 
hicle, including the implied warranty of fitness for 
the ordinary uses for which it is made and sold,*° a 
buyer may rescind the contract and recover the pur- 
chase price paid,*® except, according to some au- 
thorities, when the sale is fully executed,?* or may 
retain the vehicle and sue for damages for the 
breach,** or, in an action by the seller for the price, 
may recoup in diminution or extinction thereof the 
damages he has suffered.2® So a purchaser of a 
motor vehicle who has waived or lost any right to 
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unless he has also waived his right to complain of 
the breach,*! have recourse to an action for dam- 
ages,*? or counterclaim therefor in a suit for the 
purchase price.4* He has not, however, the option 
to resell the vehicle as the seller’s agent, nor to 
base a recovery upon the difference between the 
contract price and the price obtained by such re- 
sale.4* It has been held that, where the seller de- 
livers a vehicle not in perfect compliance with the 
contract, but having remediable benefits, the buyer 
is not entitled to rescind without either tendering 
payment, less a specific sum for defects, or offering 
to pay provided proper deductions from the price 
are made.*° 

Option to exchange. Where the seller agrees to 
exchange the automobile for another if it does not 
fulfill his warranty, the option to exchange does 
not destroy the completeness of the sale so as to 
prevent enforcement of the warranty.*® 

Attachment. A breach of warranty is not a con- 
tract, express or implied, for the direct payment of 
money, within the meaning of statutes providing for 
the issuance of attachment.*” 

Testing and discovery of breach. In the absence 
of other agreement, the purchaser is entitled to a 
reasonable time within which to determine whether 


rescind for a breach of warranty thereof*? may, 


29. Stein v. Scarpa, 96 N. J. L. 86, 
114 A 245, 

Rescission in general see supra 
§§ 296-299. 

30. Pinney v. Geraghty, 209 App. 
Div. 630, 205 NYS 645. 

[a] Rule applied.— Where the 
buyer of a car, purchased under a 
warranty of title, sold it for a higher 
price to another, frorg whom it was 
taken by the true owner, and who 
recovered the purchase price from the 
intermediate seller after the latter 
had given notice of the action to the 
original seller and required him to 
defend it, which he failed to do, the 
seller is liable as an indemnitor to 
his buyer for the amount of the judg- 
ment recovered by the subsequent 
purchaser and paid by defendant. 
and also for the necessary expenses 
of defending the action; and the 
amount of the judgment so recov- 
ered 'and paid is conclusive upon 
the original seller, so that his buyer 
is entitled to summary judgment for 
the amount thereof. Pinney v. 
Geraghty, 209 App. Div. 630, 205 NYS 
645. 

Indemnity generally see Indemnity 
Sar wea, Lili. 

81. Pezel v. Yerex, 56 Cal. A,. 304, 
205 P 475. 

g2. Pezel v. Yerex, supra. 


Person liable on warranties see 
supra § 329. ; 
33. Russell v. Penniston, 55 Cal. 


A. 492, 203 P 813. 

34. Remedies for breach of war- 
ranty of goods generally see Sales 
[35 Cye 434 et seq]. 

25. White v. Hager, 112 Tex. 516, 
248 SW 319. 

Implied warranty of fitness for 
ordinary use see supra § 320. 

36. Ala.—B. F. Roden Grocery Co. 
v. Gipson, 9 Ala. A. 164, 62 S 388. 

Cal.—Silverthorne vy. Simon, 59 Cal. 
lA& 494/211 P 26. 

Md.—White Automobile Co. v. Dor- 
sey, 119 Md. 251, 86 A 617. 

Mo.—Harris v. Weber Motor Car 
Co., 212 Mo. A. 107, 251 SW 121. 

Mont.—Butte Floral Co. v. Reed, 
65 Mont. 188, 211 P 325. 

Utah.—Studebaker Bros. Co. v. An- 
derson, 50 Utah 319, 167 P 663, 665 
[quot Cyc]. 

Measure of recovery in case of re- 
scission see supra § 297. 

Rescission for breach of warranty 


see infra § 338. 

37. Silverthorne v. Simon, 59 Cal. 
A. 494, 211 P 26; Snellgrove v. Dingel- 
hoef, 25 Ga. A. 334, 103 SE 418; W.D. 
Sessums Motor Co. v. White, (Tex. 
Civ. A.) 239 SW 329. 

[a] Warranty amounting to fraud. 
—While a breach of warranty will 
not annul an execution sale, yet 
where the warranty also amounts to 
a fraud, which avoids all contracts, 
such sale may be annulled and re- 
scinded. Snellgrove v. Dingelhoef, 
25 Ga. A. 334, 103 SE 418, 

Cross references: 
er pise of right to rescind see infra 


Rescission for fraud see 
cuba, 
Right to rescind executed sale gen- 
erally see Sales [35 Cye 434]. 
38. Ala.—B. F. Roden Grocery Co. 
v. Gipson, 9 Ala. A. 164, 62 S 388. 
Md.—White Automobile Co. vy. Dor- 
sey, 119 Md. 251, 86 A 617. 
Miss.—Mobile Auto Co. v. Stinges, 
107 Miss. 848, 66 S 205, 
Mo.—Harris v. Weber Motor Car 
Co., 212-Mo. A. 107, 251 SW 121. 


supra § 


Mont.—Butte Floral Co. v. Reed, 
165. Mont. 138, 211. P 325. 
N. Y.—Hunter v. Finnerty, 119 


Mise. 724, 197 NYS 215. 

Tex.—W. D. Sessums Motor Co. vy, 
White, (Civ. A.) 239 SW 329. 

Utah.—Studebaker Bros. Co, v. An- 
derson, 50 Utah 319, 167 P 663, 665 
[quot Cyc]. 

Actions for damages and measure 
of recovery see infra §§ 339-344. . 

39. B. F. Roden Grocery Co. v. 
Gipson, 9 Ala. A. 164, 62 S 388; Black- 
ford v. Neaves, 23 Ariz. 501,.205 P 
587; Dwyer v. Redmond, 100 Conn. 
3938, 124 A 7; Hunter v. Finnerty, 119 
Misc. 724, 197 NYS 215; Studebaker 
Corp. v. Silverberg, 199 NYS 190. 

[a] Recoupment of damages 
equalling price.—(1) In an action by 
the seller to recover the purchase 
price, the buyer may recoup damages 
for breach of warranty up to the full 
amount awarded plaintiff upon his 
petition. Dwyer: v. Redmond, 100 
Conn, 3938, 124 A 7.- (2) And where 
a conditional seller sues to enforce 
a lien for the price, if the damages 
of the purchaser for breach of war- 
ranty equal or exceed the unpaid 
balance, he is entitled to retain pos- 
session of the automobile. Stude- 


the vehicle fulfills the warranties made of it.48 


ile 


baker Corp. v. Silverberg, 199 NYS 
190. (3) An abatement of the entire 
purchase price may be had only where 


the car is worthless. Hunter v. 
preety, 119 Misc..-724, 197 NYS 
5. 


40. Rescission for breach of war- 
ranty see infra § 338. 

41. Waiver of breach of warranty 
see infra § 337. 

. Conner v. Borland-Grannis Co., 
294 Ill, 58, 128 NE 317; Dume v. 
Clydesdale Truck Sales Corp., 119 
Misc. 590, 196 NYS 894. 

43. Conner v. Boriand-Grannis Co., 
294 Ill. 58, 128 NE 317. 

44. Harris v. Weber Motor Car 
Co., 212 Mo. A. 107, 251 SW 121; Bed- 
ford v. Hol-Tan Co., 143 App. Div. 
372, 128 NYS 578. 

45. Joslyn v. Cadillac Auto. Co., 
177 Fed. 863, 101 CCA 77; Ridden vy. 
Lynch, 133 NYS 468. 

[a] Principle distinguished. 
Where an article is delivered with 
defects which could be readily sup- 
plied by the buyer without unreason- 
able exertion, he might not be en- 
titled under the circumstances to 
claim more than a reduction in the 
purchase price for the cost of remedy- 
ing the defects; but where the mis- 
representation was as to the power 
of the vehicle, and it did not appear 
that the buyer could have satisfac- 
torily remedied such defect, he has 
the right to rescind. Joslyn v. Cadil- 


lac), Auto,. Co., Ait Bedi 863 eoe 
GEA NTT. 
46. Levis v. Pope Motor Car Co., 


202 N. Y. 402, 95 NE 815 [rev 129 
App. Div. 937, 115 NYS 1128]. 

47. Heffron v. Thomas, 61 Mont. 
10, 201 P 572. 

Attachment generally see Attach- 
ment6.,C. ;Ja pide F 

48. Pratt-Gilbert Co. v. Hildreth, 
24 Ariz. 141, 207 P 364; Bastin v. 
Bartholomew, 41 Colo. 328, 92 P 682, 
685 [eit Cyc]; Conner vy. Borland- 
Grane Co.,. 294 Ill, 58, 128 NE 

[a] A “reasonable time” means 2 
fair and sufficient time and oppor- 


tunity, all the circumstances con- 
sidered, including the purchaser’s 
own, to test and examine the car 


and ascertain whether it corresponds 
with the warranty or not. Pratt- 
Gilbert Co. v. Hildreth, 24 Ariz. 141, 
207 P 364. 


ct ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is immaterial whether he tests it under the condi- 
tions called for by an agreement between him and 
the seller, if he learns from a test under any cir- 
cumstances that it will not do what it has been 
guaranteed to do.*® 

[§ 337] (b) Waiver of Breach.°° A purchaser 
who accepts a vehicle not. in accordance with the 
terms of the contract, relying. upon a promise of 
the seller to remedy the defects later, is not entitled 
to rescind because of such defects.°t By the weight 
of authority, payment, part payment, or the giving 
of notice for the purchase price is not a waiver of 
a breach of warranty unless an intention to waive 
such breach is proved;°? it has been held, however, 
that the giving or renewal of a note by the buyer 
of a motor vehicle for its purchase price, with 
knowledge of defects, ordinarily constitutes a 
waiver of such defects or of any breach of warranty 
arising therefrom,°*-but where the seller promises, 
as a consideration for the renewal, that he will 
make good his warranty and remedy the defects 
complained of, there is no waiver by the purchaser.*4 
An accord and satisfaction of claims based upon 
defects in the motor vehicle bars an action for 
breach of -warranty so far as such defects are con- 
cerned.°®° 

[§ 338] (c) Rescission.°® Under the rule that 
one must exercise a right to rescind within a rea- 
sonable time,’ and that his right is waived by 
conduct inconsistent therewith,°* the purchaser of a 
motor vehicle desiring to rescind for a breach of 
warranty must tender the motor vehicle back as 
soon as he discovers the breach, or after he has 
had a reasonable time for examination;>® and he 
waives his right to rescission by continuing to use 
the motor vehicle for a longer time than is rea- 
sonably necessary to discover the defects,®° or by 
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using it with knowledge of them.*! However, fail- 
ure of a purchaser to rescind promptly does not 
bar his right so to do where the seller has waived 
his right to insist that rescission was not promptly 
made, as by assuring the purchaser that the defects 
The right is waived if the 
buyer keeps and uses the motor vehicle after he 
knows that the defects cannot or will not be cured 
by the seller,®* or if he overloads the motor vehicle 
and makes repairs and alterations contrary to the 
terms of the warranty,®* or if he makes a com- 
promise and settlement of his claims based upon 
the defects,® or if he elects to affirm the contract 
by notifying the seller that he will hold him for 
damages for breach of warranty.*® If the warranty 
is for a limited time only, failure to rescind within 
the period thereof waives the right to do so; but 
under a guaranty of a motor vehicle for a specified 
time, the purchaser does not lose any rights by tem- 
porarily keeping and using it, where he repudiates 
the purchase as soon as the vehicle is fully tested, 
and within the period of the warranty.®* The right 
to rescind is not lost by the continued use of the 
motor vehicle to complete a journey or job of work 
already commenced when the defects are discoy- 
ered,®? nor by taking the vehicle back to the seller 
for adjustment and repairs, where nothing more is 
intended than to offer the seller opportunity to put 
it in running condition;’® and the purchaser does 
not waive his right by spending time and money 
in a good faith effort to have the machine repaired 
and put in running order, when he promptly re- 
scinds upon learning that it cannot be made to 
run." 

Questions of law and fact. Whether the usage 
or retention of possession amounts to a waiver of 
a right to rescind depends upon all the facts and 


49. Pratt-Gilbert Co. y. Hildreth, 


supra, 

50. Delay in rescission see infra 
§ 338. 

51. Blackford v. Neaves, 23 Ariz. 
501, 205 P 587; Conner v. Borland- 
Grannis Co., 294 Ill. 58, 128 NE 317; 
Klein v. Ninetieth St., etc., Garage, 


Ine., 182 NYS 256. 

52. International Harvester Co. v. 
Lawyer, 56 Okl. 207, 155 P 617, 620 
[quot Cyc]. 


{a] Note in hands of third party. 
—Payment of a note for the purchase 
price of a motor vehicle does not 
show a waiver of a breach of war- 
ranty, where the note was in the 
hands of a third party and the pur- 
chaser was advised by counsel to pay 
it upon demand being made. Wozniak 
v. Ford, 216 Mich. 613, 185 NW 670. 

Payment as waiver of breach of 
warranty see Sales [35 Cyc 423]. 

53. Lockett v. Rawlins, 13 Ga. A. 
52, 78 SE 780; Longacre v. Robinson, 
274 Pa. 35, 117 A 408. 

54. Lockett v. Rawlins, 13 Ga. A. 
52, 78 SE 780. 

55. Horigan v. Chalmers Motor 
Co., 111 Me. 111, 88 A_ 357. 

{a] Tlustration.—Where a _ con- 
troversy arose as to the Jiability of 
the seller of a car for bearings there- 
in claimed to be defective, under a 
guaranty that the car was free from 
defects in material and workmanship, 
and the seller wrote to the purchaser 
“we will be willing, in addition to 
replacing gratis the one crank shaft 
bearing that had a broken ball, to 
send you the other bearings and sim- 
ply charge you with the actual cost 
of the same,’ to which the purchaser 
in reply telegraphed, ‘“‘Ship, first ex- 
press, complete set bearings through 
sub-agent C. A. Welch for my car,” 


[42 C, J.—50] 


and the bearings were accordingly 
Shipped and received by the pur- 
chaser, the seller’s offer and the pur- 
chaser’s telegram constituted an ac- 
cord, and the shipment and receipt 
of the bearings a_ satisfaction, of 
the purchaser’s claim under the 
guaranty. Horigan v. Chalmers Mo- 
tor Co. 111 Ment, 1135588) Ay 357: 

56. Rescission of sale generally 
see supra §§ 296-299, 

Right to rescind for breach of war- 
ranty see supra § 336. 

57. See cases supra § 299 note 44, 

[a] Time for making rescission.— 
“A buyer has a reasonable time for 
examination, and a reasonable time 
to rescind after he has discovered 
that there has been a breach of war- 
ranty, or that fraud was committed 
that vitiated the sale.” Mastin v. 
Bartholomew, 41 Colo. 328, 337, 92 P 
682, 685 [cit Cyc]. 
_ 58. See cases supra § 299 note 45, 

59. Conner v. Borland-Grannis Co., 
294 Ill. 58, 128 NE 317. 

60. Conner v. Borland-Grannis Co., 
supra; Mack International Motor 
Truck Corp. v. Raining, (Mo. A.) 251 


SW 107; Dume v. Clydesdale Truck 
Sales Corp., 119 Misc. 590, 196 NYS 
894. 


[a] Where use not necessary to 
discover defects.—Use of a truck is 
not necessary in order to discover 
breaches of warranty in the capacity 
of the body and the character of the 
wind shield, and therefore use of it 
when such defectS are open and 
obvious is inconsistent with a claim 
of rescission. Mack International 


Motor Truck Corp. v. Raining, (Mo. 
A.) 251 SW 107. 
61. Mack International Motor 


Truck Corp. v. Raining, supra. 
62. Jones. v. Norman, (Mo, A.) 248 


‘compromise and 


SW 621. 

63. Houston Motor Car Co. v. 
Brashear, (Tex. Civ. A.) 158 SW 233. 

64. Four Tract. Auto Co. v. Hurni, 
170 Iowa 476, 153 NW 102. 

65. Mack International Motor 
Truck Corp. v. Raining, (Mo. A.) 251 
SW 107. 

[a] Acts constituting offer of 
ccmpromise rather than demand for 
rescission.—HEvidence that the pur- 
chaser of a truck for which he had 
paid a thousand dollars claimed it to 
be defective and asked that eight 
hundred and seventy-five dollars be 
returned to him indicated an offer of 
settlement rather 
than a demand for rescission. Mack 
International Motor Truck Corp. v. 
Raining, (Mo. A.) 251 SW 107. 

66. Houston Motor Car Co. v. 
Brashear, (Tex. Civ. A.) 158 SW 233. 

Damages for breach of warranty 
see infra §§ 339-344. 

67. Dume_ v. Clydesdale Truck 
pulse Corp., 119 Mise. 590, 196 NYS 
9 

tein Avery v. Staples Mercantile 

(Dex, Civ.VA.), Lsassw ae. 

en Advance-Rumely Thresher Co. 
v. Born, 189 Wis. 309, 206 NW 904. 

70. Beecroft v. Van Schaick, 104 
NYS 458; Studebaker Bros. Co. v. An- 
derson, 50 Utah 319, 167 P 663, 665 
feit Cyc}. 

[a] Question for jury.—Where the 
evidence is conflicting as to whether 
the buyer in returning an automobile 
to the seller left it for further re- 
pairs, or because it would not run 
and do the work for which it was 
warranted, the question is for the 
jury. Studebaker Bros. Co. v. Ander- 
son, 50 Utah 3819, 167 P 663. 

71. Wozniak y. Ford, 216 Mich. 613, 
185 NW 670. 


786 [42 C.J.] 


circumstances in evidence,’? and is ordinarily a 
question for the jury,’* although it may become a 
question of law if the circumstances are such that 
all reasonable minds would agree upon it.™4 

[§ 339] (d) Actions for Damages’*—aa. In Gen- 
eral. As has been noted, the buyer may retain the 
vehicle and assert his rights under the warranty 
by way of a claim for damages.7® No action for 
damages can be maintained by a conditional buyer 
in whom title has not vested,’7 or who is in de- 
fault.7® The right of a purchaser to recover dam- 
‘ages for a breach of warranty is not, however, pre- 
cluded by the fact that, after notifying the ‘seller 
of the breach, he sells’ the motor vehicle to an- 
other.7® 

A return or tender of the motor vehicle is not a 
prerequisite to an action or defense based upon a 
breach of warranty,®° unless it is made one of the 
conditions of the warranty.®! 

[§ 340] bb. Pleading.’? A pleading that a motor 
vehicle was unfit for the purpose for which it was 
warranted states a mere conclusion and is demur- 
rable;** it should aver the particular part wherein 
the machine was defective or unfit.84 But it has 
been held that allegations of a motor vehicle’s fail- 
ure to climb hills as it was warranted to do, in con- 
sequence of which it was of little or no value to the 
purchaser, sufficiently sets forth damage as a result 
of the breach.*® 

[§ 341] cc. Evidence.S® The buyer has the burden 
of showing that he has sustained damage as a result 
of the breach,’? and cannot recover without com- 
petent evidence of the value of the-motor vehicle 
with the defects complained of.88 A breach of war- 
ranty is not conclusively established by evidence 
that a motor vehicle purchased was repeatedly out 
of order and required repair,®® but such evidence 
is admissible upon the question of whether or not 
the vehicle was in fact defective.°° And an ad- 


72. Conner v. Borland-Grannis Co., 
294 Ill. 58, 128 NE 317. 

73. Conner v. Borland-Grannis Co., 76. 
supra; Warren v. W. W. Sheane Auto | § 336. 
Co., 118 Wash, 213, 203 P 372. 77. 
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breach of warranty in general see 
Sales [35 Cyc 441 et seq]. 
Right to remedy see supra 


Warren v. W. W. Sheane Auto 


4 po : Bs 
[§§ 338-343 


mission by a manufacturer that a motor vehicle sold 
by him will not develop the guaranteed horse power 
is competent, although not conclusive, evidence of 
the faet of such deficiency in power;*! but where 
a motor vehicle has been returned to the seller on 
account of defective operation, an unsigned slip of 
paper, found by the purchaser attached to the ve- 
hicle, and on which are noted various defects dis- 
covered in it, is not evidence of the fact of such 
defects.°2, Under a warranty not of structure or 
design, but of serviceability, the fact that the trans- 
mission system of a motor vehicle is impractical 
and defective may be shown in proof of a breach.%% 
A witness whose experience with automobiles like 
the one in question has been fully developed before 
the jury is competent to testify as to mechanical 
defects in the ecar.°* That there are inherent de- 
fects in a particular motor vehicle is not shown 
by the mere fact that other owners of similar vehi- 
cles experienced the same troubles,®® and whether or 
not a complaint had been made by another pur- 
chaser of a similar vehicle is not relevant to the 
question of a breach of warranty.°* A former 
owner’s application for a license is not admissible 
as evidence of the age of the motor vehicle.®* The 
seller is entitled to show that he was unreasonably 
denied an opportunity to inspect and test the car 
for the claimed defects, as bearing upon the pur- 
chaser’s good faith and the credibility of his tes- 
timony.®® 

[§ 342] dd. Questions for Jury. Where it is dis- 
puted as to whether the failure of a motor vehicle 
to operate properly was due to defects or to the 
operator’s inefficiency. or misuse of it, the question 
is for the jury.®® 

[§ 343] ee. Findings. Findings of a jury that 
a motor vehicle was suitable for the purposes. for 
which it was sold, but that it broke down through 
defects in workmanship or material, in violation of 


Kissner, 129 Md. 102, 98 A 361; Bed- 
ford v. Hol-Tan Co., 143 App. Div. 
372, 128 NYS 578; Dume v. Clydesdale 
Truck Sales Corp., 119 Mise. 590, 196 
NYS 894. 


74. Pratt- Gilbert Co. v. Hildreth, | Co., 118-Wash. 213, 203 P 372. Evidence of value see infra XV. 
24 Ariz. 141, 207 P 364;°Conner v. 78. Russell v. Penniston, 55 Cal. 89. Studebaker Corp. v. Silverberg, 
Borland-Grannis Co., 294 Ill. 58, 128) A. 492, 203 P 813. 199 NYS 190. 

NE 317; J. I. Case Threshing Mach. 79. Mobile Auto Co. v. Sturges, 90. Studebaker Corp. v. Silverbers, 
Co. v. Manes, (Tex. Commn. A.) 254]107 Miss. 848, 66 S 205; Harris v.| supra. ; ; 
ey, 929 [rev (Civ. A.) 241 SW 757];| Weber Motor Car Co., 212 Mo. A. 107, 91. Joslyn v. Cadillac Auto Co., 


W. D. Sessums Motor Co. v. White, | 251 SW 121. 
(Tex. Civ. A.) 239 SW 329. [a] 
{a] Particular examples.—(1) The 
right of the purchaser of a car to 
rescind is waived by continuing to 


Basis of recovery unchanged, 
—The fact that a purchaser suing for 
damages for breach of warranty has 
sold the car before bringing suit 


177 Fed. 863, 101 CCA 77. 


92. Fulton Bank y. Mathers, 161 
Iowa 634, 143 NW 400. 
93. Rittenhouse, ete., Auto Co. v. 


Kissner, 129 Md. 102, 98 A 361, But 


use the car for more than two months 
after discovering the defects, driving 
it about four thousand miles. W. D. 
Sessums Motor Co. vy. White, (Tex. 
Civ. A.) 289 SW. 329. (2) Any right 
to rescind the purchase of an auto- 
mobile is waived by continuing to use 
the car from March until the follow- 
ing January without giving notice of 
any breach of warranty and without 
giving the seller any opportunity to 
comply with the terms of the war- 
ranty. J, I. Case Threshing Mach. 
Co. v. Manes, (Tex. Commn. A.) 254 
gw 929 [rev (Civ. A.) 241 SW 757]. 
(3) Retention of a tractor for over 
eight months is unreasonable and, as 
a matter of law, bars the right to re- 
scind, in the absence of a definite 
agreement fixing the time for making 
a test, or in the absence of conditions 
over which the parties had no con- 
trol rendering it impossible to make 
the test within a reasonable time. 
Pratt-Gilbert Co. v. Hildreth, 24 Ariz. 
141, 207 P 364. 

75. Actions and counterclaims for 


makes no difference in the remedy or 
in the nature of damage, and he pro- 
ceeds as though the car were re- 
tained, and recovery iS upon that 
basis. Harris v. Weber Motor Car 
Co., 212 Mo. A. 107, 251 SW 121. 

80. Callaway v. Collier, (Mo. A.) 
246 SW 966. 

81. Callaway v. Collier, supra. 

82. Pleadings, issues, and proof in 
actions for breach of warranty gen- 
erally see Sales [385 Cyc 446 et seq]. 

83.. Farris v. Alfred, 171 Ill. A. 172. 

84. Farris v. Alfred, supra, 

85. B. F. Roden Grocery Co. v. 
Gipson, 9 Ala. A. 164, 62 S 388. . 

86. Evidence in action for breach 
of far see Sales [36 Cye 457- 

63 

87. Rittenhouse, etc., ‘Auto Co. v. 
Kissner, 129 Md, 102, 98 A 861; Bed- 
ford v. Hol-Tan Co., 143 App. Div. 
372, 128 NYS 578; Dume v. Clydesdale 
Truck Sales Corp., 119 Misc, 590, 196 
NYS 894. See Overall v. Chicago 
Motor Car Co., 183 Ill. A, 276., 

88. Rittenhouse, etc., Auto Co. v. 


see Warren v. Renault Fréres Selling 
Branch, 195 Ill. A. 117. 

94. R. M. F. Co. v. Davis, 146. Ky. 
231, 142 SW 391. 


95. White Automobile Co. v. Dor- 
sey, 119 Md. 251, 86 A. 617. 
96. B. F. Roden Grocery Co. v. 


Gipson, 9 Ala. A, 164, 62 S 388. 
- 97. Ballard v. Byerly, 2338. Ti. A, 


[a] Error harmless in view of 
other testimony.—In an action in- 
volving the question whether an auto- 
mobile was a 1922 or a 1923 model, 
although it was error to admit in 
evidence the application of a former 
owner for a license, the error was 
harmless where such former owner 
testified to the same facts disclosed 
by the application. Ballard v. Byerly, 
233 Ill, 22, 

98. Berkeley v. Burlington Cadil- 
lac, Co. inc.s (CVt)) det, A Vee 

99. Wozniak v. Ford, 216 Misc. 
618, 185 NYS 670; Meyer v. Packard 
Cleveland Motor Co., 106 Oh. St. 328, 
140 NE 118, 28 ALR 986. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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warranty, are not inconsistent.? 

[§ 344] ff. Damages. The measure of the pur- 
chaser’s damage for the breach of a warranty is, 
under the general rule,? the difference between the 
value of the motor vehicle, if it had been as war- 
ranted, and its actual value at the time of de- 
livery,® although it has been held by some authori- 
ties to be the difference between the agreed price 
and the value of the vehicle.t Where the chassis of 
a motor truck was not as agreed upon, so that a 
body, constructed at the purchaser’s expense upon 
specifications furnished by the seller of the chassis, 
did not fit, the measure of damage includes the 
cost of the body.® 

Repairs and expenses. Where the breach is not 
discovered until after use of the vehicle for a con- 
siderable time, the buyer is entitled to recover, in 
addition to the difference in value, the cost of re- 
pairs in excess of what they would have cost if the 
vehicle had been as represented. A breach of war- 
ranty as to the fitness of a motor vehicle for par- 
ticular purposes entitles the purchaser suing for 
damages to recover expenditures made in good faith 
in attempting to use it;’ but he is not entitled to 
recover the increased expense of conducting his 
business, for use in which the motor vehicle was 

. sold, in the absence of a showing that the expenses 


were increased by the seller’s wrongful act or that . 


such increase was the proximate consequence of 
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the breach of warranty and was within the con- 
templation of the parties.® 

Punitive damages. It has been held that puni- 
tive damages may be recovered for a wanton or 
reckless breach of warranty of a motor vehicle.® 

[§ 345] (3) Agreement To Repair or Replace De- 
fective Parts. A breach of a warranty or agree- 
ment to keep a motor vehicle in repair or to replace 
defective parts does not entitle the purchaser to 
rescind his purchase,'® but he is limited to the 
recovery of damages, or to setting off the amount 
thereof in an action for the purchase price,'! even 
though a warranty of good condition at the time 
of delivery is coupled with the agreement to re- 
pair.12 The measure of damage is the cost of sup- 
plying parts to replace those which have proved 
defective,® plus the loss or damage shown to be 
the natural and proximate result of the breach;14 
but where the agreement was simply to replace 
defective parts, the cost of the labor of installing 
the new part in the motor vehicle cannot be in- 
cluded in the recovery.1° A warranty to replace 
defective parts returned to the seller is sufficiently 
comphed with by return of the motor vehicle con- 
taining such defective parts.1*® The burden is on 
the purchaser to show that a certain part of the 
motor vehicle was defective, that the seller failed 
or refused to replace it, and that he suffered dam- 
age as a result of such failure.!? 


VII. INSURANCE 
[By Harry J. Fresman] 


[§ 346] A. Motor Vehicle Insurance Generally— 
1. Definition and Nature. Incident to the owner- 
ship and operation of motor vehicles are certain 
specific risks, among which may be enumerated that 
of accidental bodily injury*® or death!® occasioned 
to the operator, loss or damage from accident or 


injury suffered by an employee or other person 
caused by the vehicle and for which the owner is 
liable,?° loss or damage to property caused by ihe 
motor vehicle,”* and loss or damage to the vehicle by 
fire,22 accident, burglary, or theft.2? These various 
risks are sometimes grouped in whole or in part’ 


1. Weston vy. General Motors Ac- 
ceptance Corp., (Tex. Civ. A.) 250 
Sw 744. 

2. Measure of damages for breach 
of warranty in general see Sales [35 
Cye 468]. 

3. Md.—Rittenhouse, ete, Auto 
Co. v. Kissner, 129 Md. 102, 98 A 361; 
White Automobile Coi? vs Dorsey, 119 
Mad, 251, 86 A 617. 

Miss.—Mobile Auto Co, v. Sturges, 
107 Miss. 848, 66 S 205. 

Mo. Harris v. Weber Motor Car 
CGo.. 212 Mo. A..107, 251 SW 121. 

N. Y.—Isaacs v. Wanamaker, 189 
N. Y. 122, 81 NE 763; Dume v. Clydes- 
dale Truck Sales Corp., 119 Misc, 590, 
196 NYS 894; Miller v. Zander, 85 
Misc. 499, 147 NYS 479 [aff 166 App. 
Div. 969, 151 NYS 1130]; Studebaker 
Corp. v. Silverberg, 199 NYS 190. 
But see Bedford v. Hol-Tan Co., 143 
App. Div. 372, 128 NYS 578 (holding 
that the measure of damages is the 
difference between the purchase price 
of the car and its actual value at the 
time of purchase). 

N. C.—Underwood v. Coburn Motor 
Car Co., 166 N. C. 458, 82 SE 855. 

Okl.—International Harvester Co. 
v. Lawyer, 56 Okl. 207, 155 P 617. 

Utah.—Studebaker ‘Bros. Co. v. 
‘Anderson, 50 Utah 319, 167 P 663, 
665 [quot Cyc]. 

See Overall v. Chicago Motor Car 
Cos! E837 TN VA. 3276. 

Compare White v. Hager, 112 Tex. 
516, 248 SW 319 ¢stating, by way of 
dictum, that for a breach of the im- 
plied warranty that a car is fit for 
the ordinary purposes for which it is 
made and sold the purchaser may re- 
cover damages equal to the amount 
required to cure the defects which 
were present at the time of the pur- 
chase, and the seller should pay the 
expense of curing such defects and 


making the car function). 

[a] Verdict unsupported by evi- 
dence of value—In an action for 
breach of. warranty of a car which 
was defective in the painting of the 
body, where the evidence showed that 
the cost of repainting would be from 
a hundred and fifty to five hundred 
dollars, and that the cost of a body 
would be twenty-five hundred dol- 
lars, a verdict of nine hundred dollars 
is not supported by any evidence. 
Ford Motor Co. v. Switzer, 140 Va. 
383, 125 SE 209. 

Evidence of value see infra XV. 

4 Ceylona Co. v. Selden Truck 
Sales Co., 238 Ga. A. 275, 97 SE 882; 
Foutty v. Chalmax Sales Co., 99 W. 
Va- 300, 128 SE 389; Victoria, etc., 
Motor Transp. Co. v., Wood Motor 
Co., Ltd., -21°B. C. 515, 23 DomLR 79, 
31 WestLR 853, 8 WestWkly 1124. 

5. Southern Border Motor Co. v. 
Fasken, 285 Fed. 24. 

6. Victoria, etc., Motor Transp. Co. 
v. Wood Motor Co., Ltd., 21 B. C. 515. 
23 DomLR 79, 31 WestLR 853, 8 
WestWkly 1124. 

fa] TMlustration.—In an action for 
a breach of warranty that a truck 
sold was a three-ton truck, whereas 
it was discovered some months later 
to be only a two-ton truck, the court 
said the buyer’s mistaken belief that 
the truck could safely carry three- 
ton loads, in consequence of which it 
was overloaded, may well have added 
to the cost of repairs, and such ad- 
ditional cost is therefore recoverable. 
Victoria, etc., Motor Transp. Co. v. 
Wood Motor Co., Ltd., 21 B. C. 515, 
23 DomLR 79, 31 WestLR 853, 8 
WestWkly 1124. 

7. Butte Floral ate: v. Reed, 65 
Mont. 138, 211 P 32 

8. Tway Vv. Seneca Motor Car Co., 
284 Fed. 265. 


9. Huffman v. Moore, 122 S. C. 220, 
115 SE 634. 

10. Berman v. Langley, 119 Me 
124, 109 A 393; Miller v. Zander, 85 
Misc. 499, 147 NYS 479 [aff 166 App. 
Div. 969, 151 NYS 1130]; .J. I.- Case 
Threshing Mach. Co. v. Manes, (Tex. 
Commn. A.) 254 SW 929 [rev (Civ. 
A.) 241-SW 757]. 

11. Scott v. Industrial Finance 
Corp., (Tex. Civ. A.) 265 SW 181. 

12. Berman v. Langley, 119 Me. 
124, 109 A 393. 

13. Rossbach v. Tincher Motor Car 
Co., 178 Ill. A. 559; J. I. Case Thresh- 
ing Mach. Co. v. Manes, (Tex. Commn. 
A.) 254 SW 929 [rev (Civ. A.) 241 SW 
757]; Scott v. Industrial Finance 
Corp., (Tex. Civ. A.) 265 SW 181. 

[a] A judgment for the amount 
paid for the car by the purchaser can- 
not be supported under such a war- 
ranty. Lee v.sPauly Motor Truck Co., 
179 Wis. 139, 190 NW 819. 

14, Rossbach v. Tincher Motor Car 
Co., 178 Ill. A. 459. Compare Lee v. 
Pauly Motor Truck Co., 179 Wis. 139, 
190 NW 819 (dictum). 


15. Scott v. Industrial Finance 
Corp., (Tex. Civ. A.).265 SW, 181. 

16. Scott vy. Industrial Finance 
Corp., supra. 

17. Scott v. Industrial Finance 
Corp., supra. 

18. Accident insurance see Acci- 
dent Insurance 1:'C; J: p 397. 


19. Life insurance generally see 
Life Insurance 37 C. J. p 349. 

20. Liability insurance see Liabil- 
ity Insurance 36 C. J. p 1053. 

21. Liability insurance generally 
see Liability Insurance 86 C. J. p 1053. 

22. Fire insurance see Fire Insur- 
ance! 26%. C.) Fenpyil: 

23. Burglary and theft insurance 
see Burglary and Theft Insurance 9 
C.J. p 1095, 
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and as such made the subject of what has been 
designated automobile** or motor vehicle?® insur- 
ance. While a policy issued for these group risks 
comprises each one as a separate hazard,”° its legal 
effect is not different from the legal effect of sepa- 
rate policies each against one of the group risks.?” 
So where insurance against loss by fire is’ included 
with insurance against other risks, the liability for 
a fire loss is not impaired,?* nor is insured”? or 
insurer®® deprived of the protection of statutory 
provisions applicable to fire insurance. On the other 
hand, a statutory provision precluding stipulations 
voiding the policy in case of encumbrance of the 
insured property applicable to fire insurance only 
is not rendered applicable to the other risks in- 
sured against.24 So a statutory provision for a 
penalty and attorney’s fees for failure to pay a 
fire loss does not apply to a failure to pay a loss 
otherwise occasioned.*” 

[§ 347] 2. State Regulation and Supervision.** 
Motor vehicle insurance, where not made the sub- 
ject of specific statutory regulations,** is controlled 
by the general provisions of the insurance laws 
affecting the particular classes of risks insured 
against.°° 

Foreign companies. Insurance, unauthorized by 
the laws of the state in which a foreign insurance 
company is doing business, cannot be written 
bygettee: 

Open policy made outside of state. Where a sales 
corporation which purchases and markets the entire 
output of a motor vehicle manufacturer insures all 
vehicles sold by it under an open policy which 
becomes effective as to each car as and when sold 
to a retail purchaser, the sales corporation being 


24, See Ont. St., 4 Geo. V c 30. 
25. See Remington Code § 6059-83] Fund Ins. Co., 
(13%) 824), 


[a] " Statutory classification.—Un-|car is 


der Remington Code § 6059-83 (13%), 
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loss by theft (Cancilla v. Firemen’s 
277 Pa. 223, 
(2) except possibly where the 
stolen and 
damaged condition (Cancilla v. Fire- 


men’s Fund Ins. Co., 
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entitled to a certificate of insurance in its name 
for the account of whom it may concern whenever 
a car 1s reported to it as having been sold at re- 
tail, which certificate names the purchaser and 1s 
sent to him and in counterparts to others who 
have an equity in the car, such as finance companies 
and banking concerns discounting purchase-money 
notes, and the premium is included in the price of 
the car, no deviation from the price being made, 
although the purchaser may desire no insurance, 16 
has been held that the purchaser of a car in a for- 
eign state, by acquiescing in the contract of sale 
which ipso facto gives him insurance protection 
under a contract made outside of the state, and 
the dealer from whom he buys, in explaining the 
transaction and forwarding the name of the pur- 
chaser to the sales corporation, are not procuring 
or effecting insurance within the state where the 
sale is made,®? and if the transaction is valid in 
the state where the contract between the sales cor- 
poration and insurer is made and not invalid in the 
state where the sale is made, it is not a ground for 
a cancellation of insurer’s license to do business in 
that state.2* On the other hand, it has been held 
that the retail dealer in the foreign state is in the 
transaction acting for insurer and hence, within 
the meaning of a statute requiring a license of 


persons acting as agents of foreign insurance com- 


panies and imposing liability upon persons making 
contracts of insurance in behalf of any company, 
not authorized to do business in the state.29 Fur- 
ther, it has been held that insurer is doing business 
in the state where the sale is made and hence 
required to procure a leense,*? and that the transac- 
tion comes within a statute which prohibits an in- 


34. See statutory provisions. 

35. State v. Schramm, 271 Mo. 223, 
196 SW 21; International Indemn, Co, 
v. Duncan, (Tex. Civ. A.) 254 SW 
233; Konovsky v. Pacific Mar. Ins. 
Co., 34 Man. 149, [1924] 2 DomLR 


120 A 
returned in a 


supra). @) 


classifying the different types of in- 
surance, motor vehicle insurance is 
described as “being insurance on mo- 
tor vehicles operated by power gen- 
erated within or withon such vehi- 
cles, except those operating on water 


or on rails, against loss or damage | 


or loss of use of or to the vehicle, 
furnishings, tools, appliances and 
equipment; or legal liability for loss 
or damage to persons or property re- 
sulting through the operation of the 
vehicle; caused by fire, self-ignition 
and explosion, theft, collision, or 
other insurable hazards, including all 
hazards incident to transporting such 
vehicle by land or by water.’ State 
vy. Kuykendall, 119 Wash. 235, 239, 205 
aoe. 

[b] Full coverage. — The term 
“full coverage policy,’ with reference 
to insurance upon a motor vehicle, 
means a policy which insures against 
risks of fire, theft, collision, property 
damage, and indemnity on the own- 
er’s liability. Merchants’, etc., Inter- 
Ins. Alliance v. Hansen, (Tex. Civ. 
A.) 258 SW 257. 

26. Rockmaker v. 
IngrGor o2) Ont... 
265, 70 DomLR 360. 

27. International Indemn. Co, v. 
Dunean, (Tex. Civ. A.) 254 SW 233; 
Konovsky v. Pacific Mar. Ins. Co., 
34 Man. 149, [1924] 2 DomLR 1029, 
[1924] 2 WestWkly 276; Rockmaker 
v. Motor Union Ins. Co., 52 Ont. L. 
5538, 23 OntWN 265, 70 DomLR 360. 

[a] Rule applied.—(1) Where a 
policy of insurance on an automobile 
covers loss both by fire and theft, 
a provision of the policy relating to 
repairing and rebuilding is applica- 
ble only to loss by fire, and not to 


Motor Union 
553, 28 OntWN 


Where a policy insuring against fire 
to the amount of one thousand dol- 
lars is issued and a rider for acci- 
dental collision is attached, contain- 
ing a provision for full coverage and 
for which an additional premium is 
paid, the recovery for collision is not 
limited by the amount of insurance 
against fire, and where damages to 
the amount of three thousand, three 
hundred and eight dollars are occa- 
sioned to a vehicle costing six thou- 
sand dollars, recovery may be had for 
the amount of the damage. Union 
Ins. Soe. v. De Salvo, 17 Oh, A. 477. 
(4) Where two causes of damage con- 
cur, only one of which is covered by 
the insurance, insurer is liable only 
for the amount of damage occasioned 
by the cause which he has insured 
against. Royal Hawaiian Sales Co., 
Ltd. v. Home Ins: (Cor ltay 2% Ha- 
waii 333. 

28. Rockmaker v. Motor Union 
Ins. Co., d270nt, Lis 553, 238 > OntwNn 
265, 70 DomLR 360. 

29. Hartford F. Ins. Co. v. Owens, 
(Tex. Civ. A.) 272 SW7611-; Interna- 


tional Indemn. Co, v, Duncan, (Tex. 
Civ. A.) 254 SW 2838; Konovsky v. 
Pacific Mar. Ins. Co., 34 Man. 149, 
[1924] 2 DomLR 1029, [1924] 2 West 
Wkly 276. 

30. Rockmaker yv. Motor Union 
Ins, Co., 52 Ont. L. 5538, 23 OntWN 


265, 70 DomLR 360. 

31. International Indemn. Co. v. 
Duncan, (Tex. Civ. A.) 254 SW 233. 

32. Pennsylvania FF. Ins, | Co.) v. 
Johnson, (Ariz.) 237 P 634. 

33. State regulation and supervi- 
sion of insurance generally see In- 
surance §§ 11-43. 


1029, [1924] 2 WestWkly 276; Rock- 
maker yv. Motor Union Ins. Co., 52 
Ont. L. 553, 23 OntWN 265, 70 Dom 
LR 360. See Automobile Ins. Co. v. 
Guaranty Securities Corp., 240 Fed. 
222 (holding that a provision in the 
Ohio laws as to the insertion of a 
cancellation clause in every policy 
issued by fire insurance companies 
issuing policies of insurance covering 
property located in the state was inap- 
plicable to a policy of insurance cover- 
ing property in another state, although 
the contract was made in Ohio). 

{a] Maintenance of reserve. — 
Where a company is organized to 
write “all kinds of insurance on au- 
tomobiles,” it may be required to 
maintain a reserve under a statute 
requiring insurance companies to re- 
port to the superintendent of insur- 
ance “premiums reserved or amount 
required to safely reinsure all out- 
standing risks’? and prescribing the 
method of estimating such reserves 
in certain cases where such reserves 
include fire policies and the company 
is authorized to write such insurance 
on automobiles. State v. Schramm, 
271 Mo. 228, 226, 196 Sw.21. 

36. American Fidelity Co. v. Bleak- 
ley, 157 Towa 442,- 1338, NW; 508; 
American Auto. Ins. Co. v. Insurance 
Comr., 174 Mich, 295, 140 NW 557. 

37. Palmetto F. Ins. Co. v. Beha, 
13 KF. (2d) 500. 

38. Palmetto F. Ins. Co. v. Beha, 
supra. 

39, Chrysler Sales Corp. v. Spen- 
cer, 9 F. (2d) 674; Chrysler Sales 
Corp. v. Smith, 9 F, (2d) 666. 

40. Chrysler Sales Corp. v. Smith, 
supra. 
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surance company authorized to transact business 
within the state from placing insurance upon prop- 
erty within the state except through a legally au- 
thorized agent in the state, who shall countersign 
‘policies and record the payment of premiums,*! and 
may be a ground for. revoking the license of in- 
surer, a foreign company, to do an insurance busi- 
ness in the state.*? 

[§ 348] 3. Agents and BroKers,‘t The penarel 
rules applicable to insurance agents and brokers 
have been elsewhere considered.*4 An agent who 
procures the issuance of a policy of insurance is 
not thereby rendered the agent of insured to keep 
him insured.*®? Hence, although he, upon knowl- 
edge of the cancellation of the first policy, secures, 
without obligation or duty upon his part, a see- 
ond policy in a less amount, he cannot be held 
liable for the difference between the amount of 
the first and the second poliey.** A garage owner 
who without interest in an insured. car notifies in- 
surer of the fact that it has been damaged is not, by 
reason of the fact that he is told by insurer in 
a telephone conversation that the salvage ought 
to be protected, rendered the special agent of in- 
surer to remove the salvage so as to make insurer 
liable for his negligence.*7 

Attorney in fact for interinsurers. Where the 
attorney in fact for the members of a reciprocal 
or interinsurance exchange*® seeks to sue an alleged 
wrongdoer for damages for which insurance has 
Se aid to the member, joining the member as 

defen dant upon his refusal to join as a plaintiff, 
the facts conferring the right to sue must be al- 
leged.#® 

[§ 349] 4. Insurable Interest. An insurable in- 
terest is necessary to the validity of a policy of 
motor vehicle insurance®® and the sufficiency of 
such interest has been already considered in con- 
nection with the discussion of certain particular 
risks imsured against.°+ Under a statute making 
the sale of any motor vehicle registered under 
the laws of the state without the assignment of 
the certificate of ownership fraudulent and void, a 
purchaser of a motor vehicle who has not complied 
with the statute with reference to the assigninent 
of the certificate of ownership has no insurable in- 
terest.°? 

[§ 350] 5. Contract and Policy. As has been 
noted, a contract of motor vehicle insurance in- 
suring against several risks is in effect a separate 
policy as to each of such risks,5* and as such sub- 
ject to the rules governing policies of insurance 
generally,°** and more particularly contracts of in- 
surance against specific risks.>° 


41. Palmetto F. Ins. Co. v. Conn, 
9 F. (2d). 202. 

42. Palmetto F. Ins. Co. v. Conn, 52. 
supra. 

43. Agency of dealer under open 
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Fire see Fire Insurance §§ 3-22. 
Liability see Liability Insurance § 8./a 
State v. Cox, 306 Mo. 537, 268 
SW 87, 37 ALR 1456 [quashing record 
on certiorari 215 Mo, A. 386, 257 SW 


42 OC.) 789 


Reformation.5° Where the owner of a motor ve- 
hicle informs the agent of insurer, who is authorized 
to solicit and sell insurance, forward applications, 


‘deliver policies to insured when written and re- 


turned by insurer, and to collect the premiums there- 
for, but who does not have the power to write and 
issue policies, that he desires a full coverage®’ pol- 
icy, which the agent agrees to deliver to him, the 
mistake of the ‘agent in making the application 
for the policy, which results in the issuance of a 
policy excluding risks of fire and theft, is to be 
regarded as the mistake of insurer,®® and the policy 
may be reformed for mutual mistake®® after a loss 
has oceurred which would fall within the policy 
as reformed,®® and although insured has had the 
policy in his possession without reading or exam- 
ining it.®4 

Agreement to procure insurance. One ‘itp sells 
a motor vehicle under a contract of conditional 
sale is bound by the subsequent agreement of his 
agent within his general authority to procure in- 
surance upon the vehicle and transfer it to the 
buyer in consideration of a payment of the in- 
surance premium to it.%? 

[§ 351] 6. Assignment or Transfer of Policy.°* 
Although, in accordance with an understanding be- 
tween the parties at the time of the purchase of 
a motor vehicle, one to whom the notes secured by 
a conditional sale contract of the car are delivered 
procures insurance upon the car in the name of the 
buyer and payable to the holder as his interest 
might appear, the holder of the notes is under no 
obligation to have the insurance transferred to 
a subsequent purchaser of the vehicle,®°* and he 
cannot be held liable for negligence in failing to 
do so where he had not undertaken to act in the 
matter.°> Nor can it be held that payments upon 
the installment notes made by a subsequent pur- 
chaser of the car are made in part upon the ac-. 
count of the insurance, where nothing appears in 
the written contract of sale with reference to in- 
surance, although there is an oral understanding 
that the price included insurance and that the as- 
signees of the purchase-money notes would seenre 
it.66 Further, the assignees cannot be held liable 
because of the advice of the dealer, who made the 
original sale, of the vehicle to the subsequent pur- 
chaser, that he is protected by the original policy, 
where there is no evidence that the purchasers of 
the notes authorized the dealer either expressly 
or by implication to advise the subsequent purchaser 
with reference to the matter.®’ 

[§ 352] 7: Cancellation of Policy.** Where a mu- 
tual insurance association has insured the members 


as insured’s agent in not procuring 
policy covering loss by fire or 


theft. Merchants’, ete. Inter-Ins. 
Alliance v. Hansen, (Tex, Civ. <A.) 
258 SW 257. 


policy see supra § 347. 178]. : 60. Merchants’, etc., Inter-Ins. 

44. See Insurance §§ 126-174. 53. See supra § 346. Alliance v. Hansen, supra. 

45. Lock v. Neal Co., 84 Pa. Super. 54. See Insurance §§ 175-323. 61. Merchants’, ete., Inter-Ins. 
130. 55. See particular insurance titles] Alliance v. Hansen, supra. 

Agency for hisared) in general see| listed 32 C. J. p 974. 62. Platzer v. Cutting’ Larson Co., 
Insurance § 166. 56. Reformation of collision policy | Inc., 190 NYS 769. 

46. Lock v. Neal Co., 84 Pa. Super. ! see infra § 355. 63. Assignment or transfer of 


130. Bia. “Euil 

47. Potomac Ins. Co. v. Arm- 
strong, 206 Ky. 434, 267 SW 188. 

48. “Interinsurance” defined see 
Lloyd’s Insurance § 3. 

49. Underwriters’ Exch. v. In- 
dianapolis St. R. Co., (Ind. A.) 146 
NE 860. 

50. Hessen v. Iowa Auto. Mut. Ins. 
Co., 195 Iowa 141, 190 NW 150, 30 
ALR 657. 

51. Insurable interest against: 


258 SW 257. 


[a] Evidence 
clear and 


coverage” 

supra § 346 note 25 [hb]. 
58. Merchants’, 

Alliance v. Hansen, 


59. Merchants’, 
Alliance v. Hansen, supra, 


convincing to 
reformation of an automobile insur- 
ance policy for mutual mistake of 68. 
insurer’s agent and 


policy generally see Insurance § 423. 
64 Rheuban v. Commercial Inv. 
Trust, 81 N.. H..498, 128, A 807, 41 


defined see 


ete., Inter-Ins. 


(Tex. Civ. A.) | ALR "1280. 
65. Rheuban v. Commercial Inv. 
ete., Inter-Ins. | Trust, supra. 
66. Rheuban v. Commercial Inv. 
held sufficiently | Trust, supra. 
warrant 67. Rheuban v. Commercial Inv. 


Trust, supra. 
Cancellation of insurance gen- 


insured’s wife|erally see Insurance §§ 424-481. 


Co., 115 Kan. 227, 222 P 104. 


790 [42 C.J.] 


of an automobile elub, issuing policies which pro- 
vide for cancellation by the company upon a stated 
notice, after such policies have been cancelled be- 
cause issued without authority of law, being dis- 
criminatory as to premium, by direction of the 
board of directors of the association under instruc- 
tions issued by the superintendent of insurance, the 
policyholders whose policies have been cancelled 
have no longer such an interest in the affairs of 
the association as to be entitled to an inspection 
of its records.® 

[§ 353] 8. Representations, Warranties, and Con- 
ditions. Since, as has been noted, a policy of motor 
vehicle insurance is ordinarily in legal effect a 
grouping of several separate policies against distinet 
risks,‘° the construction and operation of represen- 
tations, warranties, or conditions affecting the risk 
insured against are controlled by the rules appli- 
cable generally in cases of insurance,’! and more 
particularly the rules concerning insurance against 
the particular risk with reference to which the 
question arises.7? Such policies are to be given a 
reasonable construction.7* Notice to the agent at 
the time of the application for the insurance of 
facts material to the risk, being notice to insurer, 
will prevent it from insisting upon a forfeiture 
because of such facts.74 

[§- 354] B. Collision Insurance—l. Definition. 
**Collision insurance’’ is a term used in the law of 
motor vehicle insurance to describe insurance of the 
owner against the risk of loss or damage occasioned 
to the vehicle by a collision with other objects.7® 

[§ 355] 2. Contract and Policy—a. In General. 
The rules generally applicable to the requisites, 
validity, form, and contents, issuance and accept- 
ance of policies of insurance’® apply to automobile 
collision insurance policies.77 This form of insur- 


69. Olson v. Western Auto. 79. 


Buskirk, (Oh). 


Ins. 
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Michigan Auto Ins. Co. v. Van 
155 NE 186. 


re 
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ance is ordinarily combined, in one. policy, with 
protection against other hazards, and is usually 
accomplished by attaching a rider to the poliey.78 
Where the policy is in the possession of insured, 
he is presumed to know its provisions.’® 

Execution.2° Where a policy, provides that it 
should be valid only when countersigned by the 
duly authorized agent of insurer, it does not be- 
come operative or binding until it is so counter- 
signed.*! 

Reformation.’ Insured under a collision insur- 
ance policy is not entitled to a reformation where 
after discovering the mistake he chooses to stand 
on the policy as written.** Thus where insured 
accepted a policy as complying with his applica- 
tion, but, upon being advised by insurer that his 
policy did not cover injury to his car caused by 
collision, he nevertheless elected to retain it, and 
neither requested insurer to issue to him a different 
policy nor offered to pay the premium requisite 
to insure against the additional risk of loss sus- 
tained by collision, he could not have the policy 
reformed to cover such loss.** 

[§ 356] b. Construction. In accordance with the 
general rules pertaining to the construction of con- — 
tracts of insurance,*> an automobile collision policy 
must be construed according to the evident intent 
of, the parties, to be derived from the words used, 
the subject matter to which they relate, and the 
matters naturally or usually incident thereto.°® The 
language employed in the policy is to be construed 
so as to effectuate the insurance and not for the 
purpose of defeating it;°* therefore, if the lan- 
guage used is ambiguous or admits of two ¢on- 
structions, it will be construed in favor of insured 
and against insurer®® in such a way as to protect 
the interest of insured who has paid a consideration 


Mo.—Stix v. Travelers’ Indemn. 
Co., 175 Mo. A. 171, 157 SW 870! 


70. See supra § 346. 80. See Insurance § 224. Nebr.—Pred v. Employers’ Indemn. 
71. See Insurance §§ 482-647. 81. Davis v. Home Ins. Co., 125|Corp., 112 Nebr. 161, 198 NW 864, 35 
72. Particular kinds of insurance|S. C. 381, 118 SE 536. ; ALR 10038. 
See cross references 32 C. J. p 974. 82. See Insurance §§ 247-249. N. J.—Harris v. American Casualty 
73. South Jacksonville Bank v. 83. Browne v. Commercial Union]Co., 83 N. J. L.. 641, 85 A 194, 44 
Hartford F. Ins. Co. 1 F. (2d) 438;] Assur. Co., 30 Cal. A. 547, 158 P 765.| LRANS 70, AnnCas1914B 846. 
Mulconery v. Federal Auto. Ins. Reformation of automobile policy N. Y.—Polstein v. Pacific F. Ins. 
Assoc., 230 Ill. A. 236, generally see supra § 350. 
74. Johnson v. Royal Motor Car 84. 
Ins, Assoc., 226 Ill. A. 147. Assur, Co., 
{a] Interest of insured.—Knowl-| 765. 
edge of an insurer’s agent at the 85. 
time a policy is written that insured 86. Wood vy. 
is not a conditional owner may be|Co., 


attributed to insurer. National Mut. 
Ins. Co. v. Bales, 81 Ind. A. 302, 139 
NE 703, 141 NE 481. 


87. 
Cartmel, 


230 Ill. 


Browne v. Commercial Union 
30 Cal. 


See Insurance §§ 257-278. 
Southern Casualty 
(Tex. Civ. A.) 270 SW 1055. 
4itna Casualty, 
87 Fla. 495, 100 S 802: Gar- 
ford Motor Truck Co. v. Miller’s Nat. 


Co., 122 Misc. 194, 203 NYS 362. 

Oh.—Great American Mut. Indemn. 
Co. v. Jones, 111. Oh, St. 84, 144 NE 
596, 385 ALR 1023: 

Pa.—Wetherill v. Williamsburgh 
City (F) Ins.'Col) 60" Pas Siupersiai: 
Dougherty v. Insurance Co. of North 
America, 19 Pa. Dist. 547: 

Tex.—Wood vy. Southern Casualty 
Co., (Civ. A.) 270 SW 1055; O’Leary 


A. 547, 158 P 


etec., Co: ve 


Knowledge or notice of facts pre- 
venting forfeiture generally see In- 
surance §§ 572-580. 

75. See infra § 361. 

Insurance against personal injury 
to insured see Accident Insurance 
PEC PD 139 

76. See Insurance §§ 175-323. 

Elevator as a “conveyance by land 
or water’ within restriction of in- 
surance law see infra § 369 note 
56 [b]. 

77. See cases infra this section; 
and infra §§ 356-359. 

78. Browne v. Commercial Union 
Assur. Co., 30 Cal. A. 547,.158-P 765; 
Universal Serv. Co, v. American Ins. 
Co., 213 Mich. 523, 181 NW 1007, 15 
ALR 183. 

[a] Complete coverage form.—See 
Wood vy. Southern Casualty Co., (Tex. 
Civ. A.) 270 SW 1055 (fire, theft, 
and collision clauses). 

Construction of collision rider as 
part of policy see infra § 356 note 95. 

Form and attachment of riders see 
Insurance § 222. 


Ins. Co., A. 622; Mulconery 


v. Federal Auto, Ins, Assoc., 230 Ill. 
A. 236; Stix v. Travelers’ Indemn. 
Co. ,1 om Wop As Li. ob ve sSiWees OR 


Kunkle v. Union Casualty Ins. Co., 62 
Pa. Super, 114. 
88. Ala.—St. Paul F. & M. Ins. Co. 


v. American Compounding Co., 211 
Ala. 593, 100 S 904, 
Fla.—A®tna Casualty, ete., Co. v. 
Cartmel, 87 Fla. 495, 100 S_ 802. 
Tl. Broniberg v. Ft. Dearborn 
Casualty Underwriters, 231 Ill. A. 


323; Garford Motor Truck Co, v. Mil- 
ler’s Nat. Ins. Gol,4230) TNA 622% 
Mulconery v. Federal Auto. Ins. 
Assoc., 230 Ill. A, 236; Haussler v. 
Indemnity Co, of America, 227 Ill. 
A. 504; Lepman y. Employers Lia- 
bility Assur. Corp., Ltd., 170 Ill. A. 
879. 

Ind.—Fireman’s Ins. Co. v. Savery, 
(A.) 148 NE 612; Hoosier Mut. Auto- 
mobile Ins. Co. v. Lanam, 79 Ind. A. 
629, 137 NE 626. 

Minn.—Cohen y. Chicago Bonding, 
etc., Co., 146 Minn. 222, 178 NW 485. 


v. St. Paul F, & M. Ins. Co.) (GivagaS) 
196 SW 575. 

Wis.—Bell v. American Ins. Co., 173 
Wis. 533, 181 NW 738, 14 ALR 179. 

B. C.—Collins v. Guardian Casualty 
Co., 25. B. Cc. 401, 40 DomLR 233, 
[1918] 2 WestWkly 763. 

[a] The rule that a policy is to be 
construed most strictly against in- 
surer applies only to its language and 
not to the facts of the case. Harden- 
bergh v. Employers’ Liability Assur. 
Corp., 80 Misc. 522, 141 NYS 502. 

[b] Reasons for rule.—(1) “It is 
generally conceded that the collision 
clause in such policies, like all in- 
surance contracts, should be con- 
strued most strongly against the in- 
surer; this upon the sound basis of 
reason that the form of contract is 
made by him and tendered to the pub- 
lic. He may insert therein, as is 
often done in this kind of policy, such 
exceptions as he may desire to limit 
the effect of general words to a nar- 
rower meaning than given by lexi- 
cographers.” St. Paul F. & M, Ins. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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for the indemnity.8® However, this rule is subject 
to the general rules of construction applicable to 
all contracts, and, in construing the meaning of 
such words, they should be given their ordinary and 
popularly accepted meaning in the absence of any- 
thing to show that they were used in a different 
sense, but if technical words are used they are 
to be taken in their special or technical sense, unless 
a contrary intention clearly appears from the con- 
text. 

Restrictions in a policy as to the amount of in- 
demnity, in order to be available to, insurer, must 
appear in plain words and without doubt.22 ” 

Forfeiture clauses. Where there is a clause in 
a policy providing for a forfeiture, it will be en- 
forced only when required by the strict letter of the 
contract and it will not receive any aid by judi- 
cial construction.®? 

Riders. The general rules governing the attach- 
ment of riders to insurance policies®* apply to col- 
lision riders, and such a rider when validly attached 
will be read into the policy and construed as a 
part of the contract.%® 

Payment of loss. The payment of a loss caused 
by a collision accompanied by a contention that 
it was not covered by the policy does not estop an 
insurance company from asserting that a subse- 
quent loss of the same character is not within its 
terms.°® 

[§ 357] c. Commencement and Duration of Risk. 
The rules pertaining to the commencement and dura- 
tion of risk under policies of insurance generally®* 
apply to policies insuring automobiles against ac- 
eidental collision.®® 
collision insurance policy depends upon its being 
properly countersigned,®® the term for which the 
policy was issued does not begin to run until the 
date of the countersigning,! even though the policy 
Co, v. American Compounding Co., 
211 Ala. 593,594, 100'S 904. (2) “The 


language in “the policy was selected 
and used by the insurance company 


used 
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Thus, where the validity of a. 


must be given to the words in their 
ordinary and accepted meaning, when 
independently, 
tended meaning when used in connec- 


[42 C.J.] 791 
purports to fix the term of insurance as commencing 
at a prior date. Accordingly, where a policy is 
issued for a term of one year, a collision occurring 
within one year from the date the policy was 
properly executed is covered by the policy notwith- 
standing according to the date set out in the policy 
the accident occurred after the expiration of the 
term.® 

[§ 358] 3. Abandonment, Cancellation, Surrender, 
and Rescission of Policy. General rules* apply to 
the abandonment, cancellation, surrender, and re- 
seission of policies insuring automobiles against col- 
lision.® 

Waiver of proper notice. Provisions of a policy 
requiring a specified number of days’ notice of 
cancellation to be givén to insured may be waived 
by him. A waiver takes place where the policy 
is canceled by mutual consent.’ Thus, where in- 
sured upon a verbal request of insurer surrenders 
the policy and accepts payment of the unearned 
premium as of the date of such surrender without 
objection or complaint, he waives the right to the 
notice as provided for in the policy.® 

Mutual consent. Regardless of the provisions of 
a policy as to cancellation, it may be canceled by 
mutual agreement so as to terminate the rights and 
obligations of the parties under the contract.? Con- 
sent to a cancellation is shown where insured upon 
a verbal request of insurer surrenders the policy 
and accepts payment of the unearned premium as 
of that date without objection or complaint.?° 

Fraud and mistake. A cancellation effected by 
mutual agreement cannot be avoided, in the ab- 


sence of fraud or misrepresentation on the part of 


insurer, on the ground that insured, when he de- 
livered up the policy, had not read his contract 
and did not know he was entitled to five days’ writ- 
ten notice of cancellation thereunder. 

company that the rider did not cover 
it, the company by paying the loss 
because it was small was not es- 


topped to deny liability for future 
Similar losses. Browne v. Commer- 


also their in- 


to express the terms and conditions 
upon which the policy was issued. 
This being true, the rule is well es- 
tablished that the policy will be 
strictly construed against it, and 
liberally construed in favor of the 
insured.’ Wood v. Southern Casualty 
Go, (Rex.-Ery, 4.) 270° SW 10555) 106. 
To same effect Pred v. Employers’ 
Indemn. Corp., 112 Nebr. 161, 198 NW 
864, 35 ALR 1003; Kunkle v. Union 
Casualty Ins. Co., 62 Pa. Super. 
114. 

89. Atna Casualty, ete, Co. v. 
Cartmel, 87 Fla. 495, 100 S 802; Stix 
v. Travelers’ Indemn. Co,;, 175 Mo. 
ATA, gd OAs OO Dougherty Ws 
Insurance Co. of North America, 19 
Pa. Dist, 547. 

90. Fla.—Attna Casualty, etc., Co. 
v. Cartmel, 87 Fla. 495, 100 S 802. 

Hawaii.—Alexander v. Home Ins. 
Co., Ltd., 27 Hawaii 326. 

Tll.—Garford Motor Truck Co. vy. 
Miller's’ Nat. Ins; Co.,; 230) Tle’ ~A. 
622. 

Ind.—Hoosier Mut. Automobile Ins, 
(Oe Inds As G20) 137 


Oh.—Great American Mut. Indemn. 
Co. v. Jones, 111 Oh, St. 84, 144 NE 
596, 35 ALR 1023. 

Pa. —Hamilton v. American Indemn. 
Con 82 Pa. Super 19t- dounklely. 
Union Casualty Ins. Co., 62 Pa. Super. 
114; Wetherill v Williamsburgh City 
F. Ins. Co., 60 Pa Super.37, 139); 
Dougherty y. Insurance Co. of North 
America, 19 Pa. Dist. 547. 

Wis.—Bell v. American Ins. Co., 173 
rae 5338, 181 NW 733, 14 ALR 
co: 


“In considering this rider, effect 


tion with a writing, even if such in- 
tended meaning may do violence to 
the literal definition of the word as 
used independently.” Wetherill v. 
Williamsburgh City F. Ins. Co., supra. 

{a] “Primary meanings yield to 
commonly and generally accepted 
usage in the construction of the 
intent of the parties to a contract, 
even though it be for insurance or 


indemnity.” Freiberger v. Globe 
Indemn. Co., 205 App. Div. 116, 118, 
199 NYS 310. 
Construction of: 
Contracts generally see Contracts 
§§ 491-592 
Particular terms: 
“Collision” see infra § 361. 


“Object” see infra §§ 362-364. 
“Replacement” see infra § 378 note 
14, 

“Roadbed” see infra § 373. 
Provision including damage caused 

by entering or leaving any building 

see infra § 376 note 99. 

91. Kunkle v. Union Casualty Ins. 
Co., 62 Pa. Super. 114. 

92. Stix v. Travelers’ Indemn. ‘Cos, 
175 Mo. -A.0171,. 157 SW:.'870. 

93. Mulconery v. Federal Auto. 
Ins. Assoc., 230 Ill. A. 236. 

94. See Insurance § 222. 

95. Union Ins. Soe. v. De Salvo, 17 
Oh. A. 477. And see Insurance § 270. 

96. Browne v. Commercial Union 


Assur, “Co.,°'30 9 Cal. VAS "547;. 158 P 
765. 
{a] Thus, where insured, after 


some consideration, selected a rider 
form ito be attached to his automo- 
bile policy to cover loss by direct col- 
lision, and shortly thereafter, on such 
loss occurring, was informed by the 


cial Union Assur. Co., 30 Cal. A. 547, 
L58e PHT H5e 

97. See Insurance § 277. 

98. See cases infra this section. 

99. Execution of policy see supra 
§ 355 note 81. 

1. Davis v. Home Ins. Co., 125 S. 
C. 381, 118 SE 536. 

2. Davis v. Home Ins. Co., supra. 

3. Davis v. Home Ins. Co., supra 

[a] TIllustration.—Where, on June 
13, 1921, insured paid one “who was 
not an insurance agent for insurance 
on an automobile for a year, and four 
days later insurer countersigned and 
issued a policy, dated June, 13, 1921, 
and purporting to fix the term of in- 
Surance from June 13, 1921, to June 
13, 1922, but containing a provision 
that ithe policy was valid only when 
countersigned by a duly authorized 
agent, damage to the automobile oc- 
curring on June 15, 1922, was covered 
by the policy which did not commence 
to run until June 17, 1921. Davis v. 
pos Ins. Co., 125 S. C. 381, 118 SH 

4 See Insurance §§ 424-481. 

5. See cases infra this section. 


6. Hi-Grade Oil, etce., Co. v. U. S 
Fidelity; \etc., Cor, 93 Ww. Va. 448, 117 
SE 157 

7. Hi-Grade Oil, ete, Con vVicUseS 
Fidelity, ete., Co., supra. 

8. Hi-Grade Oil, ete: Comin UES 
Fidelity, ete., Co., supra 

9. Hi-Grade Oil, etc., Co. WeiUets: 
Fidelity, etc., Co., supra. 

10. Hi-Grade Oil, ete., Co. v. U. S 
Fidelity, etce., Co., supra. 

11. Hi-Grade Oil, etc., Co. v. U. S. 


Fidelity, etc., Co., supra, 
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Operation and effect. Where a policy is canceled 
by mutual agreement, the contract is at an end 
and insurer is not lable for accidents to the car 
accruing thereafter.” 

Province of court and jury. Where there is 
no conflict in the evidence as to the cancellation 
of the policy by mutual consent so that no real 
question of fact is raised under the issue, the 
court need not submit it to the jury.4 

[§ 359] 4. Avoidance and Forfeiture of Policy. 
The rules applicable to the avoidance or forfeiture 
of a policy of insurance generally’ apply to auto- 
mobile collision insurance policies,'® and there can 
be no recovery. by one insured who has violated any 
material condition of the contract,'’ or who has 
failed to perform any condition which was to be 
performed by him.'® Similarly, where a conditional 
purchaser obtains insurance for the benefit of the 
seller, the breach or nonperformanee of a material 
condition will bar all rights of the seller to recover 
under the contract.1° An encumbrance upon the 
vehicle is material to the risk,?° and it is specifi- 
cally made material by the fact that a statement 
with reference to encumbrances is contained in the 
application which provides that such statements are 
warranted to be true and that they are made a part 
of the policy.?+ 

Conditions precedent or subsequent. Clauses 
contained in policies of insurance, which provide 
that the policy shall be void or insurer relieved of 
liability on the happening of some event or the 
doing of or omission to do some act, are not in any 
sense conditions precedent, but, if they are condi- 
tions at all, are conditions subsequent.?? 

Waiver and estoppel. 
surer may waive, or be estopped from asserting, 
the right to avoid or forfeit a policy and the prin- 
ciples controiling the application of this rule?’ ap- 
ply to an insurer of motor vehicles against accidental 
collision.24 No affirmative duty rests upon the 


12. Hi-Grade Oil, ete., Co. v. U. S.] resentation. 
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The general rule that in- 


Furey v. 


Peat 


agent of insurer to inquire as to the character of 
the title or as to encumbrances upon the insured 
property,”> more particularly where the application 
which is made a part of the policy states that the 
vehicle described is not mortgaged or encumbered 
‘fexcept as follows’’ and no exéeptions are noted.2¢ 
So where the company or its agent has at the time 
of issuing the policy no knowledge of an existing 
chattel mortgage upon the vehicle, there is no waiver 
of the provision relating to encumbrances.?* 
- Knowledge of agent. The knowledge of an agent 
of. an insurance company may be imputed to the 
company in the absence of collusion between in- 
sured and the agent.? Thus, where insured in his 
application did not answer a question as to whether 
any company had refused to renew his insurance but 
fully informed insurer’s agent as to the facts, the 
policy cannot be avoided by insurer on the ground 
of misrepresentation, there being no collusion be- 
tween insured and insurer’s agent.?° 

[§ 360] 5. Risks and Causes of Loss—a. In Gen- 
eral, The collision clause in an automobile insur- 
ance policy is manifestly intended to insure against 
peril peculiar to the character of the machine and 
its use.2° It covers all unforeseen accidental colli- 
sions,*! but it does not, include damages by aeci- 
dents generally, or such as are not the résult of 
a collision.*? It has been held that, where the policy 
insures against accidental collision, the word ‘‘ac- 
cident’? means an event occurring without design 
or purpose, or unintentionally on the part of in- 
sured,?* and, while not excluding damage eaused by 
his negligence,** does not include a loss resulting 
from the deliberate act of a chauffeur who, in at- 
tempting to regain the highway, drove the car over 
the exposed tracks of a railroad so as to cause it 
to upset.*> In the absence of restriction or limi- 
tation in the policy it is immaterial upon which 
plane or level the collision occurs,°* and the di- 
rection in which a car is headed is of no conse- 


Eagle, etc., $0. St. “Paul FE. °& M. TnsSs'Cowrve 


Fidelity, etc., Co., supra. 

{a] Illustration. — Where insured 
was entitled, by provision of the pol- 
icy, to five days’ notice, but waived 
the notice and canceled by mutual 
agreement as of the date of the 
surrender of the policy, insurer is 
not liable for injuries to the car 
sustained three days after the policy 
was taken up. Hi-Grade Oil, etc., Co. 
v. U.S. Fidelity, etc., Co., 93 W. Va. 
448, 117 SE 157. 

13. See generally Trial [38 Cyc 
1511, 15327], 


14. Hi-Grade Oil, etc., Co. v. U. S. 
Fidelity, etc., Co., 93 W. Va, 448, 117 
SE 157 

15. See Insurance §§ 482-647. 


See cases infra this section. 

17. Auto Owners’ Protective Exch. 
v. Hdwards, \(ind. A.) 136 NE 577; 
Furey v. Eagle, etc., Ins. Co., [1922] 
WwW. C. & I. 225. 

[a] Breach of warranty.—Where 
a proposal in writing for the insur- 
ance against accident of a motor 
char-a-bane was made and _ signed 
with a warranty that the statements 
and particulars therein contained 
were true, and where reference 
therein was made to a previous acci- 
dent in 1920, and a statement that 


16. 


damage to cattle belonging to third! 


parties was measured at £80, but it 
was not stated that there had been 
any damage to the car and it was 
proved at the trial that a sum of 
£45 had been paid for injury to the 
car, aS well aS a sum of £70 for in- 
jury to cattle, recovery on the policy 


was barred because of the false rep-! 


Ins )Co:,, L922 Wa. Cu Seed: a2 2on 

[b] Use at time of accident.— 
Where a stipulation in the policy 
that the vehicle will not be rented 
to others or used to carry passen- 
gers for a consideration has been 
violated, there can be no recovery 
upon the policy, notwithstanding the 
vehicle was not being used for a pro- 
hibited use at the time the accident 
took place. Rykillw. Franklin .F. 
Ins. Co., 80 Pa. Super. 492. 

18. Auto Owners’ Protection Exch. 
v. Edwards, (Ind. A.) 136 NE 577. 

19. Auto Owners’ Protective Exch, 
v. Edwards, supra. 

20. Michigan Auto Ins, Co. y. Van 
Buskirk, (Oh.) 155 NE 186. 

21. Michigan Auto Ins, Co. v. Van 
Buskirk, supra. 

22. Center Garage Co. v. Columbia 
Ins: Co.3:96N.sdka Le b6e) bb Asa On, 
And see Insurance §§ 499, 500. 

[a] MTllustration.—A provision that 
the automobile should not be used 
in carrying passengers for compen- 
sation is a condition subsequent. 
Center Garage Co. v. Columbia Ins. 
Co.;,96 Ned. gin £563) Toe A Seo: 


23. See Insurance §§ 565-641. 

24. See cases infra this section. 

25. Michigan Auto Ins. Co. v. Van 
Buskirk, (Oh.) 155 NE 186. 

26. Michigan Auto Ins. Co. v. Van 


Buskirk, supra. 

27. Michigan Auto Ins. Co, v. Van 
Buskirk, supra. 

28. Thornton-Smith y. Motor Union 
ins4 Coy rtd 1:30! Dy ta Rea8o. 

29. Thornton-Smith v, Motor Union 
Ins, Co., Ltd., supra, 


American Compounding Co., 211 Ala. 
593, 595, 100 S 904. 

Sl, - St. Paul) Be & Mins Coma 
American Compounding Co., supra; 
Fireman’s Ins. Co. v. Savery, (Ind. 
A.) 143 NE 612. : 

“In the nature of things, no effort 
is made to enumerate the accidental 
collisions covered thereby. No par- 
ticular kind of accident is in the 
contemplation of the parties. The 
peril insured against is the unfore- 
seen accident; otherwise, there is no 
accident in the true sense.” St. Paul 
F. & M. Ins. Co. v. American Com- 
pounding Co., supra. 

32. Rouse v. St. Paul F. & M. Ins. 
Co., 203 Mo. A. 608, 219 SW 688. 

33. Hamilton v. American Indemn, 
Co, 82 Pa. Super, fod, 

34. Hamilton vy, American Indemn. 
Co., supra. 

35. Hamilton v. American Indemn. 
Co., supra [dist Wetherill v. Wil- 
liamsburgh City. F. Ins. Co., 60 Pa. 
Super. 387 (where the automobile was 
backed into an open elevator shaft 
and injured by falling to the ground 
floor below, on the ground that the 
policy in that case insured. against 
collision and not accidental col- 
lision) J. 

36. St. Paul F..& M. Ins. Co. v. 
American Compounding Co., 211 Ala. 
593, 100 S 904; Universal Serv. Co. v. 
American Ins. Co., 213 Mich. 523, 181 
NW 1007, 15 ALR 183. 

_{a] Rule discussed.—‘‘Most col- 
lisions occur in the violent impact of 
two bodies on the same plane or level 
and it is undoubtedly true that the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 360-362} 


quence.*? It has been held that, in the absence of 


any limitation in the policy as to the cause of the, 


accidental collision, the force leading thereto may 
be applied by human agency, or it may be a natural 
force, as by the operation of gravity,®® but other 
authorities controvert this proposition.®® 


[§ 361] b. What Constitutes Collisiont‘—(1) In | 


General. The term ‘‘collision,’’ as has been pointed 


out,* is ordinarily considered with reference to the 
particular object which is struck*? or the manner 
of striking,** and it is, as has been stated, practi- 
cally impossible to formulate in advance a definition 
which will be applicable to all cases.** In the broad- 
est sense of the term, there may be a ‘‘collision’’ 
whenever there is an impact between the insured 
vehicle and any kind of object, and this view. has 
been adopted by some authorities,*> while other au- 
thorities limit the word to its ordinary and popu- 
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earth,*” water,*® or the roadbed*® is an object with 
which a collision may be had within the meaning 
of the policy, and as to whether a collision may 
be oceasioned by a contact with the roadbed,®° or 
through an upset of the vehicle,®* or through its 
running into an embankment,®? or falling.®? Until 
the advent of the automobile, insurance against 
collision was practically, if not wholly, confined to 
maritime insurance, and the courts have frequently 
considered decisions under that law for aid in de- 

termining the hazards included within the term 
‘collision’? as applied to motor vehicle insurance.*4 

[§ 362] (2) Objects—(a) In General. There can 
be, of course, no collision without the presence of 
an object with whieh to collide;°> however, as the 
phrase ‘‘being in collision with an object,’’ as com- 
monly used in collision insurance policies, is of so 
general an import, any effort to classify the objects 


larly accepted meaning.*® 
some contrariety of decision as 


word is more frequently used to ex- 
press such impacts than other violent 
impacts. But we doubt that this fact 
has given to the word such a common 
understanding of its meaning as to 
exclude violent impacts unless upon 
the same plane or level. If one ma- 
chine was going up and another go- 
ing down a steep hill and they came 
violently together, no one would hesi- 
tate for a moment in using the word 
eollision. At what angle must the 
impact occur to make the use of the 
word collision inappropriate and re- 
lieve the insurance company from 
liability? We are persuaded that the 
better rule, the safe rule, is to treat 
and consider the word as having the 
meaning given it uniformly by the 
lexicographers; that where there is a 
striking together, a violent contact 
or meeting of two bodies, there is a 
collision between them and that the 
angle from which the impact occurs 
is unimportant.” Universal Serv. Co. 
v. American Ins. Co., 213 Mich. 523, 
530, 181 NW 1007 [quot St. Paul F. 
& M. Ins. Co. v. American Compound- 


ing Co., 211 Ala. 593, 594, 100 S 
qf 
sie St. - Paul =. v& Mi 'Ins! Co: vy, 


American Compounding Co., supra. 

36, Steal Ps. &* Me ins, Coli: 
American Compounding Co., supra 
{overr Continental Casualty Co. v. 
aa 209 Ala. 166, 95 S 814, 30 ALR 
$02]. 
[a] For example, if the brake of a 
ear standing on a grade does not hold 
and the car starts and proceeds down 
grade with accelerated velocity until 
arrested by an impact with any ob- 
ject in its path, it is in collision with 
such object. St. Paul F. & M. Ins, Co. 
v. American Compounding Co., 211 
Ala. 593, 100 S 904. 

39. See infra § 369 text and notes 
50-54; and § 361 note 45 [b]. 

40. “Collision” defined generally 
see Collision § 1, 

41. Schussler v. Ft. Dearborn 
_ Casualty Underwriters, 230 Ill. A. 581. 

42. See infra §§ 362, 363. 

43. Particular collisions see infra 
§§ 366-370. 

44. Alexander v. Home Ins. Co., 
Ltd., 27 Hawaii 326; Harris v. Ameri- 
can ‘Casualty CSo:, 837K Pane Tu. 641, 85 
A 194, 44 LRANS 70, AnnCas1914B 
846. 

[a] It is impossible, as we think, 
to give a certain and definite meaning 
to the words ‘in collision,” or so to 
limit their meaning as piainly to de- 
scribe in advance that which shall 
and that which shall not amount to a 
collision, within the meaning of this 
policy. Alexander v. Home Ins. Co., 
Ltd., 27 Hawaii 326; Harris v. Ameri- 
can Casualty Co},) 83) Nod. Ty 6415 385 
A 194, 44 LRANS 70, AnnCas1914B 
846, 

45. Ala.—St. Paul F. & M. Ins. 


Henee there has resulted 


‘contact of the automobile with 


to whether the 


Co. v. American Compounding Co., 

211 Ala. 593, 100 S 904. 
Ariz.—Southern Casualty Co. v. 

Johnson, 24 Ariz. 221, 207 P 987. 
Fla.—Aitnu Casualty, eic., Co. v. 


Cartmel, 87 Wla. 495, 100 S 802. 

I1l.—Lepman v. Employers Liability 
Assur. Corp., Ltd., 170 Ill. A. 379. 

Mich.—Universal Serv. Co. ive 
American Ins. So., 213 Mich. 523, 181 
NW 1007, 14 ALR 183. 

Mont.—T. ©. Power Motor Car Co. 
v. U. S. Fire Ins. Co., 69 Mont. 563, 
2238: P1212. 

N. J.—Harris vy. American Casualty 
Goyss! CNS eae 4, 8b Ad a aid 
LRANS 70, AnnCas1914B 846. 

N. Y.—Freiberger v. Globe Indemn. 
Coy 205 App: Div. 116) 199 NYS /3h0; 
Polstein v. Pacific F.. Ins. Co., 122 
Misc. 194, 203 NYS 362. 

Oh.—Great American Mut, Indemn, 
Co. v. Jones; 111 Oh. St. 84, 144 NE 
596, 35 ALR 1023. 

Okl.—Columbia Ins. Co. v. Chatter- 
jee, 93 Okl. 249, 219 P 102 

Pa.— Wetherill Vv. Williamsburgh 
City F. Ins. Co., 60 Pa. Super. 37, 40. 
But see Dougherty v. Insurance Co. 
of North America, 19 Pa. Dist. 547 
(ordinary meaning). 

“There is no ambiguity in the con- 
tract, nor is there a ‘forced, strained, 
unusual or unnatural’ construction of 
the word ‘collision,’ as aided by the 
policy, in holding that it covered all 
damages caused by Striking an ob- 
ject.” Wetherill v. Williamsburgh 
City F. Ins, Co;, supra; 

[a] “The adoption of the dic- 
tionary definition in the absence otf 
proof that the word ‘collision’ has 
some commonly known restricted 
meaning in insurance contracts is 
surely not stressing the interpreta- 
tion to a point unfair to’ the insurer.” 
Polstein’ vy. Pacific EF: Ins. Co,, 122 
Misc. 194, 195, 203 NYS 362. 


[b] Criticism of rule.—‘‘With the 
definitions of lexicographers as a 
basis, it is easy to demonstrate that 


the incident resulting in damage to 
plaintiff's automobile constituted a 


collision, Thus, ‘A collision is the 
“meeting and mutual striking or 
clashing of two or more moving 


bodies, or of a moving body with a 
stationary one.” Century Dict. ‘‘Ob- 
ject” is defined to be “that which is 
put, or which may be regarded as put, 
in the way of some of the senses; 
something visible or tangible.” 
Webster Dict. An automobile is an 
object. Upon the overturning of an 
automobile its forcible contact with 
the earth constitutes a ‘mutual strik- 
ing or clashing of a moving body with 
a stationary one.’”’ Hence the forcible 
the 
éarth on the occasion of the upset 
constituted a collision.’ Upon its face 
this appears to be good logic, but the 
conclusion is neither convincing nor 


with which a car may collide is futile.®¢ 
the proper construction of the term was at first in 


Although 


satisfying. One instinctively with- 
holds assent to the result. The rea- 
son is that it makes a novel and un- 
usual use and application of the word 
‘collision.’ We do not speak of fall- 
ing bodies as colliding with the earth. 
In common parlance the apple falls 
to the ground, it does not collide with 
the earth. So with all falling bodies. 
We speak of the descent as a fall, not 
a collision. In popular understand- 
ing a collision does not result, we 
think, from the force of gravity alone. 
Such an application of the term lacks 
the support of ‘widespread and fre- 
quent usage.’” Bell v. American Ins. 
Co., 173° Wis. 533, 536, 181 NW 733, 
14 ALR 179 [quot Alexander vy. 
Home Ins. Co., Ltd., 27 Hawaii 326, 
330; Great Eastern Casualty Co. v. 
Solinsky, 150 Tenn, 206, 211, 263 SW 
71, 35 ALR 1007; Ploe y. Interna- 
tional Indemn. Co., 128 Wash. 480, 
485, 223 P 327, 35 ALR 999]. 


46. U. S.—New Jersey Ins. Co: v. 
be 290 Fed. 155 [rev 284 Fed. 


Hawaii. — Alexander v. Home Ins. 
Co., Ltd., 27 Hawaii 326. 

Tenn._-Great Bastern Casualty Co. 
v. Solinsky, 150 Tenn. 206, 263 SW 
71, 35 ALR 1007. 

Wash.—Ploe v. International In- 
demn. Co., 128 Wash. 480, 223 P 327, 
35 ALR 999. 

Wis.—Bell yv. American Ins,- Co., 
ie Wis, 533, 181 NIW 1733, 14) ADR 

Can.—London Guaranty, etc., Co. v. 
Sowards, [1923] Can. S. C. 365, [1923] 
2 PomLR 495, [1923] 2 WestWkly 


And see supra note 45. [b]. 

[a] Discussion of rule, — The 
courts in these cases refuse to apply 
the comprehensive definition of the 
terms ‘‘collision” and ‘“‘object.”’ Great 
American Mut. Indemn. Co. v. Jones, 
111 Oh, St. 84, 144 NE 596, 35 ALR 
1023. 4 
See infra § 363 text and notes 


47. 
72-80 
aeeen See infra § 363 text and notes 
ees See infra § 363 text and notes 
50. See infra § 366. 
51. See infra § 367. 
52. See infra § 368. 
53. See infra § 369. 
54. St. Paul F. & M. Ins. Co. 


American Compounding Co., 211 Ala. 
593, 100 S 904; Universal Serv. Co. v. 
American Ins. Co., 213 Mich. 523, 181 
NW 1007,.14 ALR 183. 

“Collision” in maritime law see 
Marine Insurance § 274. 

55. Harris v. American Casualty 
Coy83 ONS oJ. 1.5641, 85 A 194, 144 
LRANS 70, AnnCas1914B 846. 

56. St) Paul BY & M.> Ins. Co. vi 
American Compounding Co., 211 Ala. 
593, 594, 100 S 904. 
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doubt,®” it may be regarded as now fully settled, in 


the absence of a restriction as to 
ject,°> that a ‘‘ 


or visible.°° 
pendicular position.®t 


[§ 363] (b) Particular Objects. 


cies. : 


Boulders, brick, sand, or gravel. 
boulder, brick, rock, or stone either on® or off the 
roadway®® is an object, as is a pile of sand on the 


roadway,°? or a ledge of gravel, 


517. See infra § 364. 

58. T. C. Power Motor Car Co. v. 
U. S. Fire Ins. Co., 69 Mont. 563, 223 
Peii2: 

Excluded risks see infra §§ 371- 

“Ly 

59. .St- Paul: HF. &-M.. Ins Co.\v. 
American Compounding Co., 211 Ala. 
593, 100 S 904; T. C. Power Motor Car 
Co. v. U. S. Fire Ins. Co., 69 Mont. 
563,.223 P 112; Columbia Ins. Co. v. 
Chatterjee, 93 Okl. 249, 250, 219 P 
102. And see infra §§ 363, 364. 

‘Where the policy insures against 
accidental collision, the term is broad 
enough to include any subject that 
may be the object of a collision re- 
sulting in damages to the automo- 
bile.’ Columbia Ins. Co. v, Chatter- 
jee, Supra. 

60. Rouse v. St. Paul F. & M. Ins. 
Co., 203 Mo. A. 6038, 608, 219 SW 688; 
T. C,. Power Motor Car Co. v. U. S. 
Fire Ins. Co., 69 Mont. 563, 223 P 112; 
Harris v. American Casualty Co., 83 
N. J. L. 641, 85 A 194, 44 LRANS 70, 
AnnCasi914B 846; Freiberger v. Globe 
Indemn, Co., 205 App. Div. 116, 199 
NYS 810; Polstein v. Pacific F. Ins, 
Co., 122 Misc. 194, 203 NYS 362. 

“The word, ‘object,’ in its proper 
significance implies that which is 
visible or tangible and as here used 
should be construed in the broad, 
common, and usual acceptation of the 
word.’ Rouse v. St. Paul F, & M, Ins. 
Co., supra. 

{a} Other definitions.—(1) “The 
Standard Dictionary defines ‘object’ 
as ‘anything which comes within the 
cognizance or scrutiny of the senses; 
especially anything tangible or visi- 
ble. ... Anything, whether concrete 
or abstract, real or imaginary, that 
may be perceived or apprehended by 


the mind; that of which the under- 
standing has knowledge.’’’ Harris v. 
American Casualty Co., 83 N. J. L. 


641, 644, 85 A 194, 44 LRANS 70, 
AnnCasl1914B 846. To same effect 
T. C. Power Motor Car Co. v. U. S. 
-Fire Ins. Co., 69 Mont, 5638, 223 P 112; 
Great American Mut. Indemn. Co. v. 
Jones, 111 Oh. St. 84, 144 NE 596, 35 
ALR 1023; 
burgh City F. Ins. Co., 60 Pa. Super. 
87. (2) “Any tangible thing, visible 
or capable of discernment by the 
senses, which offers an impediment or 
resistance to another object in mo- 
tion.’”’ Columbia Ins. Co. v. Chatter- 
jee, 93 Okl. 249, 250, 219 P 102; Wood 
v. Southern Casualty Co., (Tex. Civ. 
A.) 270 SW 1055. 

[b] “In a usual sense, an acci- 
dental collision between an automo- 
bile and another object means strik- 
ing against something on the road; 
for instance, hitting a pedestrian, or 
a horse, or a cow perchance straying 
in the road, or a rock or stump upon 
the roadway, or a guard rail, such as 
is often placed in the road at points 


collision’? may oceur with any ob- 
ject,°® the word being used in its ordinary and 
usually accepted sense as meaning anything tangible 
Where there are no words of limita- 
tion in the policy, it is immaterial whether the 
object collided with is in a horizontal or in a per- 


Within the fore- 
going principles it has been held that an animal,°? 
a stump,®? a water main,®* and a gutter®® or ledge 
alongside the road® are ‘‘objects’’ within the mean- 
ing of the term as used in collision insurance poli- 


Wetherill v. Williams- ; 
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the kind of ob- 


sideration.74 


been held to be 


fore 


[9§ 362-363 


alongside the roadway.7° However, it has been held 
that a little loose gravel scattered over the surface 
of the road is not such an ‘‘object’’ as is contem- 
plated by the term as used in the policy under con- 


Water and land. Within the foregoing principles 
it has been held that water and land are objects 
within the meaning of the law of accident collision 
insurance policies, and an automobile which runs 
into either or both collides with an object.7? 
cordingly, the earth or ground generally,”? or an 
embankment alongside the road,* or the body, 
banks, or bottom of a ditch or excavation™® have 


Ac- 


objects within the provision of a 


collision insurance policy. However, other authori- 


Similarly, a 


sand, and clay 


where repairs are being made, or 
where the automobile hits or rubs the 
side of a tunnel or embankment or 
bridge alongside or defining the 
road.”’ New Jersey Ins. Co. v. Young, 
290 Fed. 155, 156 [rev 284 Fed. 492, 
and quot Brown vy. Union Indemn. 
Co., 159 La, 641, 650, 105 S 918; Great 
Hastern Casualty Co. v. Solinsky, 150 
Tenn, 206, 211, 263 SW 71, 35 ALR 
1007; Ploe v. International Indemn. 
Co., 128 Wash. 480, 486, 223 P 327, 
35 ALR 999]. 

{[c] “That insurers recognize the 
broad meaning attached to the word 
may well be inferred from the fact 
that in many, instances policies of 
this character contain express exclu- 
sions whereby contacts with road- 
beds, ditches, or contacts with road or 
earth, due to overturns and upsets, 
are specifically enumerated as not 
being insured against under the ‘col- 
lision’ coverage in the policy.” Pol- 
stein v. Pacific F. Ins. Co., 122 Misc. 
194, 195, 203 NYS 362. 

61. Universal Serv. Co. v. Ameri- 
ean Ins, Co., 213 Mich. 523, 181 NW 
1007,,14 ALR 183; Harris v. American 
Casualty Coe). 83 UNG Jick. A641 Sosr A. 
194, 44 LRANS 70, AnnCas1914B 846; 
Polstein v. Pacific F. Ins. Co., 122 
Misc. 194, 203 NYS 362; Tinker v. 
Boston Ins. Co., 106 Okl. 206, 233 P 


1058. And see infra § 369 note 43 
[a]. But see Royal Hawaiian Sales 
Co. Ltd wv.) Home ;Insi iGo; itd: 27 


Hawaii 333 (where there was no col- 
lision because the automobile did not 
strike a tree or similar perpendicular 
object). 

62. Wetherill v. Williamsburgh 
City F. Ins. Co., 60 Pa. Super. 37. 

63. Yorkshire Ins. Co. v. Bunch- 
error Motor Co., 212 Ala. 588,103 S 
670. 


. 64 Bromberg v. Ft. Dearborn 
ree Underwriters, 231 Ill. A. 
333. 

65. Stix v. Travelers’ Indemn. Co., 


175 Mo. A. 171, 157 SW 870. 

66. Schussler v. Ft. Dearborn 
Casualty Underwriters, 230 Ill. A. 581. 

Embankments as objects see infra 
text and notes 74-80. 

“Moving or stationary objects” see 
infra text and notes 89-92. : 

67. Lepman vy. Employers Liability 
Assur. Corps sLitdyy 17.0 Wl cA S79 
Collins v. Canadian Casualty Co., 25 
B. C. 401, 40 DomLR 133, [1918] 2 
WestWkly 763. 

68. Polstein vy. Pacific F. Ins. Co., 
122 Misc. 194, 2083 NYS 3862. 

69. Collins v. Canadian Casualty 
Co,, 25 B. C. 401, -40 DomLR 133, 
[1918] 2 WestWkly 763. 


70. Schussler v, Ft. Dearborn 
Coa Underwriters, 230 Ill. A. 
581. 

71. Great Hastern Casualty Co. v. 


Solinsky, 150 Tenn, 206, 263 SW 71, 35 
ALR 1007. 


ties, either because of the rule of proximate cause7® 
or because of a construction of the word ‘‘colli- 
sion,’’*7 hold that the mere colliding of an auto- 


72. Harris v. American Casualty 

Co.,_ 83 N. J. L. 641,°644, 85 A 194, 44 
LRANS 70, AnnCas1914B 846; Tinker 
v. Boston Ins. Co., 106 Okl. 206, 233 P 
1058; Columbia Ins. Co. y. Chatter- 
jee, 93 Okl. 249, 219 P 102. But see 
Wettengel v. U. S. Lloyds, 157 Wis. 
433, 147 NW 360, AnnCasl1915A 626 
Loverr in effect Bell v. American Ins. 
Co.-<Ii73.) WiSSh 53 3,1 8 7EN Wis To omele 
ALR. 1794, 
_ “Water and land, therefore, are ob- 
jects—physical objects. They are not 
abstract or imaginary, but tangible, 
visible, concrete and real, and may 
be perceived and apprehended by the 
mind; the understanding has knowl- 
edge of them.’ Harris v. American 
Casualty Co., supra. 

[a] “The weight of opinion is that 
water and land are objects within the 
meaning of the law of accident insur- 
ance policies, and an automobile 
which runs into either or both, col- 
lides with an object.”’ Tinker v. Bos- 
ton Ins. Co., 106 Okl. 206, 207, 233 P 
1058; Columbia Ins. Co. v. Chatter- 
jee, 93 Okl. 249, 219 P 102; Wood v. 
Southern Casualty Co., (Tex. Civ. A.) 
270 SW 1055. 

73. Fireman’s Ins. Co. v. Savery, 
(Ind. A.) 143 NE 612; Polstein v. 
Pacific F. Ins. Co., 122 Misc. 194, 203 
NYS 362; Columbia Ins. Co. v. ,Chat- 
terjee, 93 Okl. 249, 219 P 102; Wether- 
ill v. Williamsburgh City F. Ins. Co., 
60 Pa. Super. 37. 

[a] Discussion of rule.—See infra ~ 
§ 369 note 43 [a]. 

74. #<Ala.—Interstate Casualty Co. 
v. Stewart, 208 Ala. 377, 94 S 345, 26 
ALR 427. 

Ariz.—Southern Casualty Co. wv 
Johnson, 24 Ariz. 221, 207 P 987. 

Ga.—Hanvey v. Georgia F. Ins. Co., 
141 Ga. 389, 81 SE 206. 

Mo.—Rouse vy. St. Paul F. & M. Ins. 
Co., 203 Mo. A. 603, 219 SW 688. 

Nebr.—Pred v. Employers’ Indemn. 
Corp., 121 Nebr. 161, 198 NW 864, 35 
ALR 1008. 

N. Y¥.—Polstein v. Pacific F, Ins. 
Co., 122 Misc. 194, 203 NYS 362. 

Okl.—Columbia Ins. Co. v. Chatter- 
jee, 93 Okl. 249, 219 P 102. 

Collision by running into embank- 
monts see infra § 368. 

75. (St. “Bauls hy &) M,, insy Commve 
American Compounding Co., 211 Ala. 
598, 100 S 904; Fireman’s Ins. Co. v. 
Savery, (Ind. A.) 143 NE 612; T. C. 
Power Motor Car Co. v. U. S. Fire 
Ins, :Co,,,, 69. Mont...563,. 223eP a2 
Wood v. Southern Casualty Co., 
(Tex. Civ. A.) 270 SW 1055. 

{a] The rock bottom of an exca- 
vation is an object. St. Paul F. & 
M. Ins. Co. v. American Compounding 
Co., 211 Ala. 593, 100 S 904. 

Collision by falling or sliding into 
ditches, etc. see infra § 369. 

76. See infra § 377. 

77. See supra § 361. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


st 


~ §§ 363-365] 3 


mobile with the ground,’® as a result of an upset 
or tipover not caused by an impact with another 
object, does not constitute a collision within the 
terms of the policy under consideration,’® and that 
the earth at the bottom of a gulch is not an object 
within the term as used in collision insurance.®® 
Roadbed or ruts and holes therein. Subject to 
the preceding limitations in the construction of the 
word ‘‘object’’ and in the absence of pertinent ex- 
ceptions in the policy,®+ it has been held that the 
road®? or the roadbed, or the shoulder thereon,** or 
a paved roadway’ are objects within the terms of 
a collision insurance policy, and that a rut in the 
road is an object within the same provisions.*® 
However, other authorities hold that the road or 
roadbed®* or a rut’ or hole in the roadway®® are 
not such objects as may be the subject of a col- 
lision within the provision under consideration. 
‘*Moving or stationary’’ objects. Under a clause 
in a policy insuring against collision with any object 
‘moving or stationary,’’? it has been held that 
land,®° a pile of sand in the roadway, and a water 
main® are stationary objects, and that water is a 
moving object within the terms of the policy. 
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42 C.J.) 795 


[§ 364] (c) Doctrine of Ejusdem Generis. It has 
been held that the constructional doctrine of ejus- 
dem generis®’ applies to the words ‘‘automobile,’’ 
‘‘vehicles,’’ or ‘‘object,’? in the clause under con- 
sideration, and that the collision to be covered by 
the policy must have occurred with another vehicle 
or some similar object.°* However, it is now settled 
by the weight of authority that this rule does not 
apply,®> but that the clause comes within an ex- 
ception to the rule®* and must be construed as suffi- 
ciently broad to inelude a collision with objects 
other than automobiles or vehicles.®* 

[§ 365] (3) Necessity of Car or Obstacle Being 
in Motion. Although the ordinary case of collision 
is the running, together of two moving objects,?® 


under a policy insuring the owner of a motor ve- 


hicle against loss or damage by being in collision 
with any other automobile, vehicle, or object, it is 
not necessary that both the insured car and the ob- 
ject collided with be in motion.®® Both bodies may 
be in motion, or one in motion and the other sta- 
tionary,! it being immaterial whether the car? or 
the other object is the moving body,? and this is of 
course so where the policy by its terms expressly 


78. Collision by: 
Falling into excavations, ditches, etc. 
see infra § 369 text and notes 50-53. 
Running into embankments, etc. see 
infra § 368 text and notes 38-40. 
Striking roadbed see infra § 366 text 
and notes 9-14. 
See infra § 367 text and notes 


go. Royal Hawaiian Sales Co., 
Ltd. v. Home Ins. Co., Ltd., 27 Hawaii 
333. 

81. Limitations as to cause of loss 
see infra § 371 et seq. 

82. Polstein vy. Pacific F. Ins, Co., 
122 Misc. 194, 203 NYS 362. 

Collision by striking roadbed see 
infra § 366. 

83. A0tna Casualty, etce., Co. v. 
Cartmel, 87 Fla. 495, 100 S 802; 
Hardenburgh v. Employers’ Liability 
Assur. Corp., 78 Misc. 105, 138 NYS 
662 [rev on other grounds 80 Misc. 
522, 141 NYS 502]. 

84. Great American Mut. Indemn. 
Co. v. Jones, 111 Oh. St. 84, 144 NE 
596, 35 ALR 1023. 

85. Wood v. Southern Casualty 
Co., (Tex. Civ. A.) 270 SW 1055. 

86. See infra § 366 notes 9-13; § 
367 notes 22-27. : 

87. London Guarantee, ete., Co. v. 
Sowards, [1923] Can. S.C. 365, [1923] 
2 DomLR 495, [1923] 2 WestWkly 


113° ‘[rev™ 52<-Ont, | 2439, ETI2ZS]" 2 
DomLR 441]. 
gs. Garford Motor Truck Co. v. 


Miller’s Nat. Ins. Co., 230 Ill. A. 622; 
Dougherty v. Insurance Co. of North 
America, 19 Pa. Dist. 547. | 

{a] A hole in the street, or the 
earth forming the sides and bottom 
thereof, is not such an object as is 
contemplated by the policy. Dough- 
erty v. Insurance Co. of North 
America, 19 Pa. Dist. 547. 

89. Harris v. American Casualty 
GCowtssN, Si D2 7641,'"85 Ao 1945 44 
LRANS 70, AnnCas1914B 846. 

90. Collins v. Canadian Casualty 
Co., 25 B. C. 401, 40 DomLR 133, 
[1918] 2 WestWkly 763. 

91. Bromberg v. Ft. 
Casualty Underwriters, 
323. 

92. Harris v. American Casualty 
CO SZ NEO Te, C41! “SoA 19.4) ae 
LRANS 70, AnnCas1914B 846. 

{a] Discussion of rule.—‘‘Suppose 
an automobile ran off a bridge over 
a stream and one of the rear wheels 
caught on an upright and the car 
hung suspended in the water and was 
considerably damaged by the flow of 
‘the water, can it be asserted that no 
compensation could be recovered for 
that damage under the terms of a 


Dearborn 
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policy such as sued on, because for- 
sooth, the car did not collide with a 
moving object? Water is certainly 
an ‘object,’ and it ‘moves,’ and the 
policy undertakes to insure against 
damage occasioned by collision with a 
moving object. The liability, it 
seems, would be within the express 
terms of the policy.” Harris v. 
American Casualty Co., 83 N. J. L. 
641, 646, 85 A 194, 44 LRANS 70, Ann 
Cas1914B 846. 

93. Ejusdem generis: 

Generally see Ejusdem Generis 19 C. 

Jen e256, 

Applied to statutes see Statutes [36 

Cyc 1119}. 

94. Wettengel v. U. S. Lloyds, 157 
Wis. 433, 147 NW 360, AnnCas1915A 
626 [overr Bell v. American Ins. Co., 
173 Wis. 533, 181 NW 733, 14 ALR 
179]. See Collins v. Canadian Casu- 
alty Co., 25 B. C. 401, 40 DomLR 133, 
(1918] 2 WestWkly 763 (where rule 
was not applied because a clause ex- 
cluding loss by striking any portion 
of the roadbed was added to the main 
clause). 

[a] Rule applied.—Damages caused 
to an automobile by its accidentally 
running off the main road and down 
a bank into a river were not damages 
caused by collision with an object 
within the terms of the policy. Wet- 
tengel v. U. S. Lloyds, 157 Wis. 433, 
147 NW 360, AnnCas1915A 626 [overr 
Bell v. American Ins. Co., 173 Wis. 
533, 181 NW 7338, 14 ALR 179]. 

95. U. S—New Jersey Ins. Co. v. 
Young, 290 Fed. 155 [rev 284 Fed. 
492]. 

Ala.—St. Paul F. & M. Ins. Co. v. 
American Compounding Co., 211 Ala. 
593, 100 S 904. 

Ariz.—Southerm Casualty) Co. v. 
Johnson, 24 Ariz. 221, 207 P 987. 

Tll.— Garford Motor Truck Co. v. 
Miller’s Nat. Ins. Co., 230 Ill. A. 622. 

Mo.—Rouse v. St. Paul F. & M. Ins. 
Co., 203 Mo. A. 603, 219 SW 688. 

Tex.—Wood v. Southern Casualty 
Co., (Civ. A.) 270 SW 1055. 

/ Wis.—Bell v. American Ins, Co., 
173 Wis. 533, 181 NW 7338, 14 ALR 
9 

[a] Reasons for rule.—(1) “The 
doctrine of ejusdem generis does not 
apply when the specific words em- 
brace all objects of their class so that 
the general words must bear a differ- 
ent meaning from the specific words 
or be meaningless; that an automo- 
bile is a vehicle, and the term ‘vehi- 
cle’ includes everything in which per- 
sons or things can be carried or 
transported, hence the words ‘auto- 
mobile’ and ‘vehicle’ embrace all ob- 


jects of their class, and the word 
‘object’ means a different kind of an 
object or it means nothing.” .Bell v. 
American Ins. Co., 173 Wis. 5383, 535, - 
181 NW 733, 14 ALR 179. (2) “We 

are more confirmed in our view that 

the rule of ejusdem generis was not 

intended to apply to this provision 

of the policy, by the words used in 

the policy itself, for while the policy 

covered damage to the automobile by 

being in collision with any other auto- 

mobile, vehicle or object, it specifi- 

cally excludes, ‘damage caused by 

striking any portion of the roadbed, 

or by striking the rails or ties of 

street, steam, or electric railroads,’ 

and if the contention of the appel- 

lant that the word ‘object’ was in- 

tended to cover only ‘some object 

Similar to an automobile or vehicle,’ 

were correct, then there would be no 

need for setting out in the policy the 

specific exception above noted.” 

Rouse v. St. Paul F. & M. Ins. Co., 

203 Mo. A. 603, 608, 219 SW 688. 

96. Southern Casualty Co. Vv. 
Johnson, 24 Ariz. 221, 207 P 987; Bell 
v. American Ins. Co., 173 Wis. 533,.181 
NW 7338, 14 ALR 179. 

[a] Reason, for rule-—‘We think 
the reason supporting the rule also 
dictates the exception, and that the 
exception applies to the words of this 
policy provision. Unless the word 
‘object’ as here used be construed as 
including an object of a different 
class it is meaningless, as the term 
‘vehicle,’ it seems to us, includes 
every species within the genus.” Bell - 
v. American Ins. Co., 173 Wis. 533, 
535, 181 NW 7338, 14 ALR 179 [quot 
Southern Casualty Co. v. Johnson, 24 
Ariz; 221,.207% P-987; 989): 

97. Southern Casualty Co. v. John- 
son, supra; Bell v. American Ins. Co., 
173 Wis. 533, 181 NW 733, 14 ALR 
179. And see supra §§ 362, 363. 

98. Dougherty v. Insurance Co. of 
North America, 19 Pa. Dist. 547. 

99. -Lepman v. Employers Liability 
Assur. Corp, std tel 70cuIh eA 4 879: 
Harris v. American Casualty Co., 83 
N. J. L. 641, 85 A 194, 44 LRANS 70, 
AnnCas1914B 846. 

I. Sti s Pauley -& = MM.  InsinGol tink 
American Compounding Co., 211 Ala. 
593, 100 S 904; Polstein v. Pacific F. 
Ins. Co., 122 Misc. 194, 208 NYS 362. 

2. \(SU 4 Panis Biledés i) Ins iCoslavs 
American Compounding Co., 211 Ala. 
593, 100 S 904. 

3 St.w Paul Ry ‘'& Ms ans cCossive 
American Compounding Co., supra: 
Southern Casualty Co. v. Johnson, 24 
Ariz, 221, 207 P 987; Columbia Ins: 
Co. v. Chatterjee, 93 Okl. 249, 219 P 


796 [42 C.J.] 


covers collision with ‘‘any object, moving or sta- 
tionary.’’4 

[§ 366] c. Particular Collisions°—(1) Striking 
Roadbed or Defects Therein. In accordance with 
the particular construction of the words ‘‘colli- 
sion’’® and ‘‘object’’? as used in accidental col- 
lision policies, it has been held that the striking 
of the automobile against an irregularity in the 
surface of a highway, as by coming in contact 
with a rut or hole, is a collision within the terms 
of the policy... However, according to other au- 
thorities, where the damage to an automobile is 
caused by reason of one or more of its wheels pass- 
ing over a rough spot in the road, whether that 
spot is a depression or an elevation, there may not 
be said to have been a collision so as to bring the 
occurrence within the terms of a policy insuring 
against accidental collision.® Hence there can be 
no recovery under an accidental collision pohey for 
damages resulting from the impact between the 
wheels of the insured vehicle and a rut or other de- 
pression in the surface of the roadbed! or the 
sand and gravel of which it is composed.* So, re- 
covery is likewise denied where the injuries sus- 


102; Wood v. Southern Casualty Co., 
(Tex. Civ. A.) 270 SW 1055. 

[a] -Reason for rule.—‘If it has 
been the understanding of the insurer 


Dist. 547, 550, 
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Dougherty v. In- 
surance Co. of North America, 19 Pa. 
(2) 
be said to be a 


tracting parties.” 


‘collision’ « ... be- 


- h J ee * 


[§§ 365-367 


tained were caused by the car sinking into the road- 
bed,'? or where as a result of the roadbed collapsing 
the car was thrown to the ground,'® or where the 
striking of the roadbed was not the proximate cause 
of the damage.'4 

[§ 367] (2) Upsets and Tipovers.’® Subject to 
the particular construction of the terms ‘‘colli- 
sion’’46 and ‘‘object,’’!7 and in the absence of 
limitations in the policy,'® it has been held that an 
injury to a vehicle sustained by reason of its up- 
setting and striking the ground is caused by being 
in collision within the meaning of a policy insuring 
against loss by collision.!9 Thus, where an automo- 
bile as a result of turning a ‘sudden and sharp 
curve was thrown over on its side against the 
paved roadway, the injury sustained was held to be 
covered by the collision clause in the policy.?° 
However, other authorities do not consider an up-_ 
set and a collision as the same,?! but hold that the 
mere colliding of an automobile with the ground 
or roadway as a result of an upset or tipover not 
caused by an impact with another object does not 
constitute a collision within the terms of the policy 


v. Sowards, [1923] Can. S. C. 365, 
[1923] 2 DomLR 495, [1923] 2 West 
Wkly 113 [rev 52 Ont. L. 39, [1923] 
2 DomLR 441]. 


“There may not 


11. 


‘that its liability would be limited to 
those cases where there was a strik- 
ing of the automobile and a moving 
object, the word ‘moving’ would 
doubtless have been placed before the 
word ‘object.’”? Lepman v. Employ- 
ers Liability Assur. Corp., Lta., 170 
TPG AL 379; 38. 

4. Bromberg Vv. Ft. 

Casualty Underwriters, 231 Ill. A. 
323; Pred v. Employers’ Indemn. 
Corp., 112 Nebr. 161, 198 NW 864, 35 
ALR 1003; Harris v. American Casu- 
‘ality iCos,)'83) Nib. 641,985 A 194; 
44 LRANS 70, AnnCas1914B 846. 

{a] Discussion of rule.—‘‘A col- 
lision might occur while the insured 
car was standing still and not being 
operated by any person. If some 
other person* operating a_ vehicle 
should carelessly or recklessly run 
into or against the insured car while 
it was standing still and not being 
operated by any one, we have no 
doubt that the insurer would ‘be 
liable for the resulting damage.” 
Pred v. Employers’ Indemn. Corp., 
112 Nebr. 161, 165, 198 NW 864, 385 
ALR 1003. 

“Wroving or stationary” objects see 
supra § 363 text and notes 89-92. 

5. Collision with road by upset or 
tipover see infra § 367. 

Exception of damage due to strik- 
ing roadbed see infra § 373. 

6. See supra § 361. 

7. See supra §§ 362-364. 

8. Wood v. Southern Casualty Co., 
(Tex. Civ. A.) 270 SW 1055 

fa] MTllustration.—Where an auto- 
mobile came into contact with the 
banks of a rut in the highway, caus- 
ing the car to skid into a ditch and 
overturn, there was a collision with 
an object within the terms of the 
policy. Wood vy. Southern Casualty 
Co., (Tex. Civ. A.) 270 SW 1055. 

[b] Reason for rule.—See infra § 
367 note 19 [b]. 

Effect of words “complete coverage 
pa in policy see infra § 367 note 
19 

on Garford Motor Truck Co. v. 
Miller’s Nat. Ins. Co., 230 Ill. A. 622. 

[a] Reasons for rule.—(1) “RO: 
eall this a ‘collision’ with ‘an object’ 
is not, in our judgment, the plain, 
ordinary and popular sense in which 
the word is used by those who drive 
automobiles or in which we believe it 
was intended to be used by the con- 
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tween two objects which are already 
in contact with one another, as the 
wheel of this truck was with the 
roadway until after it had passed 
through this hole.’’ Garford Motor 
Truck Co, v. Miller’s Nat. Ins. Co., 
230 Ill? A. 622, 630. (3) ‘“When a 
truck or other vehicle wheel comes 
into contact with some uneven or 
irregular part of the road, whether 
it be an elevation or a depression, 
resulting in the vehicle being thrown 
off the road, it does violence to the 
ordinary reasonable meaning of the 
words to say that it has been in acci- 
dental collision with an ‘object,’ 
namely the uneven spot in the road.” 
Garford Motor Truck Co. v. Miller’s 
Nat. Ins. Co., supra. 

10. Garford Motor Truck Co. v. 
Miller’s Nat. Ins. Co., supra; Dough- 
erty.v. Insurance, -<Co.,. of . North 
America, 19 Pa. Dist. 547; London 
Guarantee, etce., Co. v. Sowards, [1923] 
Can. S.C. 365, [1923] 2 DomLR 495, 
[1923] 2 WestWkly 113 [rev 52 Ont. 
L., 39, [1923] 2: DomLR, 441}. 

[a] Illustrations.—(1) Where the 
damage to the automobile was caused 
by its running one of the wheels intoa 
hole six or seven inches deep and 
eighteen inches wide between the car 
tracks on a city street, it was not 
within the meaning of a policy insur- 
ing against damage caused by reason 
of the automobile being in collision 
with any object. Dougherty v. In- 
surance Co. of North America, 19 Pa. 
Dist. 547. (2) Where the wheel of a 
motor truck struck the abrupt side of 
a hole in the roadway of a paved 
highway, wresting the steering wheel 
from the hands of the driver, and 
caused the truck to leave the paved 


highway and slide off the banked por-° 


tion of the highway into a lake, there 
was no collision with an object with- 
in the terms of the policy. Garford 
Motor Truck Co. v. Miller’s Nat. Ins, 
Co., 230 Ill, A. 622. (3) The over- 
turning of an automobile so as to 
bring its side in contact with a high- 
way aS a result of striking a rut in 
the road cannot be considered as a 
collision within the meaning of an 
insurance clause insuring the owner 
against damage in an “accidental col- 
lision ... with any other automobile, 
vehicle or, object,’ and the insurance 
company is not liable for such 
damage. London Guarantee, etc., Co. 


Great Hastern Casualty Co. v. 
Solinsky, 150 Tenn. 206, 263 SW 71, 
35 ALR 1007; Fox v. Interstate Exch, 
182 Wis. 28, 195 NW 842. 

12. Attna Casualty, ete, Co. wv. 
Cartmel, 87 Fla. 495, 100 S 802; Bell 
v. American Ins. Co., 173 Wis. 533, 
181 NW 733, 14 ALR 179. 

[a] Zllustration.— Where the car 
was driven on a road over a beach . 
and the roadbed gave way under the 
car, causing it to” sink into the sand, 
where it stuck and was injured by the 
-idewater and sand before it could be 
removed, there was no collision with- 
in a policy insuring against collision 
with another object either moving or 
stationary. Adtna Casualty, ete., Co. 
v. Cartmel, 87 Fla. 495, 100 S 802. 

13. Moblad vy. Western Indemn. 
Co., 53 Cal. A. 683, 200 P 750. - 

14. See infra § 377. 

15. Cross references: 

Collision by striking roadbed other 

than by upsetting see supra § 366, 
Upset or collision as proximate cause 

of injury see infra § 377. ; 
Upsets while falling or sliding down 

excavations, chasms, pits, etc. see 

infra § 369. 

16. See supra § 361. 

17. See supra §§ 362-364. 

18. Exception of damage due to 
upsets see infra § 372. 

19. Great American Mut. Indemn. 
Co. v. Jones, 111 Oh. St. 84, 144 NE 596, 
35 ALR 1023; Wood v. Southern Casu- 
alty Co., (Tex. Civ. A.) 270 SW 1055. 

[a], By the use of the words “‘com- 
plete coverage form” in its policy 
insurer must have meant to convey to 
its patrons the idea that the policy 
was meant to and did cover all such 
damages as occurred by reason of 
upsets or collisions with the roadbed. 
Wood v. Southern Casualty Co., (Tex. 
Civ. A.) 270 SW 1055. 

[b] Reason for rule.—“We think 
that if the company, in framing its 
policies, had intended to exclude 
damages occasioned by overturns or 
collisions with portions of the road- 
bed, it would have written such ex- 
ceptions into the policy.’ Wood v. 
Southern Casualty Co., (Tex. Civ. A.) 
270 SW 1055, 1059. 

20. Great American Mut. Indemn. 
Co. v. Jones, 111 Oh. St. 84, 144 NE 
596, 35 ALR 1023. 

21. Southern Casualty Co. v. John- 
son, 24 Ariz, 221, 207 P 987 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 367-368] 


under consideration.?2 


over and strike the roadway.?* 

[§ 368] 
BLeAe 
construction of the words 


22. Royal 
Ltd. v. Home 
Hawaii 333; 


Hawaiian Sales Co., 
Ts: 5+ Cor — elibd. nye, 
Olympic Securities Co. 


v. Pennsylvania F. Ins. Co., 135 Wash. | 


307, 237 .P.-707;, Fox  v.. Interstate 
Exch., 182 Wis. 28, 195 NW 842; and 
cases infra this note. 

[a] Reasons for rule.—(1) ‘“‘The 
incident causing the damage to the 
automobile here in question is spoken 
of in common parlance as an upset or 
tip-over. If it were the purpose to 
insure against damage resulting from 
such an incident, why should not such 
words, or words of similar import, 
have been used? We cannot presume 
that the parties to the contract in- 
tended that an upset should be con- 
strued as a collision in the absence of 
a closer association of the two inci- 
dents in popular understanding.” Bell 
v. American Ins. Co., 173 Wis. 533, 536, 
181 NW 733, 14 ALR 179 [quot South- 
ern Casualty Co. v. Johnson, 24 Ariz. 
221, 225, 207 P 987; Moblad v. Western 
Indemn. Co., 53 Cal. A. 683, 684, 200 
P 750; Alexander v. Home Ins. Co., 
Ltd., 27 Hawaii. 326, 331; Brown v. 
Union Indemn. Co., 159 La. 641, 
651, 105 S 918; Great Hastern Casu- 
alty Co. v. Solinsky, 150 Tenn. 206, 
209 21155 20d SW. tuk g oO) ALAR L007; 
Ploe y. International Indemn. Co., 128 
Wash, 480, 484, 223 P 327, 35 ALR 
999]. (2) “The collision clause re- 
fers to some other object than the 
road upon which the automobile is 
being operated. Being already upon 
the road, and in contact with it, there 
ean be no collision in the sense that 
the term contemplates two separated 
objects coming together.” Great 
Eastern Casualty Co. v. Solinsky, 
supra [quot Brown y. Union Indemn. 
Co., supra]. 

[b] Discussion of rule.—‘“‘The so- 
called collision alleged by plaintiff 
was the contact of the automobile 
with the roadway caused by the up- 
setting or tipping over of the car. 
Now it is a matter of common under- 
standing that an automobile, to be of 
any practical value and utility, must 
travel on streets and roads. In order 
to do so, it is necessarily, at all times, 
in contact with the surface of the 
street or roadway. If the car upsets 
or tips over, the effect is merely to 
transfer the point of contact from its 
wheels to its side or to that portion 
of the machine that rests upon the 
roadway. We do not think that such 
circumstance can be said to be a 
collision in popular understanding 
of the word and within the meaning 
of the policy.’”” Brown v. Union In- 
demn, Co., 159 La. 641, 652, 105 § 
918. 

Liability for upsets caused by col- 
lision see infra § 377 text and notes 
M5 3s 
"23. Brown v. Union Indemn. Cox 


Thus there is no collision, 
‘within the last mentioned rule, where the vehicle 
is upset and thrown to the road or ground or against 
a bank as a result of the car being turned quickly,?* 
or skidding on the roadway,?* or because of the 
sudden application of the brakes.*® 
does not occur within the meaning of the policy 
where an automobile ran up on a bank along the 
road and overturned without colliding with any ob- 
ject,”° or where one side of the automobile gradu- 
ally settled into the ground causing the car to tip 


(3) Running into Ridges, Embankments, 
Subject to the distinction pertaining to the 
*‘collision’’?® and ‘‘ob- 
ject’’8° as used in accidental collision insurance 
policies, it has been held that an impact between 
the insured vehicle and a bank or. ridge is a col- 
lision within the terms of the policy,*+ and henee, 
where a petition alleged that the machine left the 
roadbed and eollided with a bank off the road, it 


650,, 
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So a collision 


159 La. 641, 105 S 918. 

[a] Hllustration.—Where the auto- 
mobile, as a result of being turned 
quickly to avoid collision with an- 
other car, tipped over and came into 
violent contact with the surface of 
the road, there was no collision with- 
in the meaning of a policy insuring 
against damage caused by accidental 
collision with another object. Brown 
v. Union Indemn. Co., 159 La. 641, 
105 (S928. 

24. Fox v. Interstate Exch., 182 
Wis, 28, 195 NW 842. 

[a] Tlustration.—A complaint, in 
an action on a policy of insurance 
eovering damages to an automobile 
from collision, averring that, while 
plaintiff was driving his automobile 
on a recently regraveled highway, the 
ear skidded, was overturned, violently 
striking the embankment at the side 
of the roadway, and was injured, is 
insufficient as against general de- 
murrer. Fox v. Interstate Exch., 182 
Wis. 28, 195 NW 842. 

25. Alexander v. Home Ins. Co., 
Ltd., 27 Hawaii 326; Great Eastern 
Casualty Co. v. Solinsky, 150 Tenn. 
206, 263 SW 71, 35 ALR 1007. 

[a] TIllustrations.—(1) Where the 
brakes on an automobile were sud- 
denly clamped on to stop at a rail- 
road crossing and the car skidded, 
and the rear wheel collapsed upset- 
ting the car on its side, there was no 
collision within the meaning of the 
insurance policy. Great Eastern 
Casualty Co. v. Solinsky, 150 Tenn. 
206, 263 SW 71, 35. ALR 1007. (2) 
Where, while the machine was being 
operated, a horse suddenly dashed 
into the road in front of the car and, 
in order to avoid a collision with the 
horse, the brakes of the car were 
applied, thus causing the car to 
capsize or tip over and come in vio- 
lent contact with the ground, there 
was no collision within the terms of 
the policy. Alexander v. Home Ins. 
Co., Ltd., 27 Hawaii 326. 

26. Southern Casualty Co. v. John- 
son, 24 Ariz. 221, 207 P 987. 

27. Bell v. American Ins. Co., 173 
Wis. 533, 181 NW 733, 14 ALR 179, 

28. Striking banks: 

As a result of upsetting see supra 


367. 
By falling or sliding car see infra 
§ 369. 
29. See supra § 361. 
30. See supra §§ 362-364. 
31. See cases infra notes 32-37. 


32. Hanvey v. Georgia F, 
141 Ga. 389, 81 SE 206. 

33. Southern Casualty Co. v. John- 
son, 24 Ariz. 221, 207 P 987; Columbia 
Ins. Co. v. Chatterjee, 93 Okl. 249, 219 
P 102 

[al Illustrations.—(1) Where a 
driver of an automobile in order to 
prevent being run into swerved the 


Ins, Co!, 


was not subject to a general demurrer.*? 
ingly recovery was permitted as being within the 
collision clause of a policy, where the automobile 
struck an embankment alongside the road as a re- 
sult of being swerved to avoid another car*® or be- 
cause the driver was unable to follow a sharp turn 
in the highway,** the result being the same, where 
the impact with a bank or ledge was occasioned by 
the loss of control of the car due to its skidding 
while going down hill®® or because something went 
wrong with the steering apparatus.*® 
an automobile was driven off the road to avoid an 
approaching vehicle, and in returning to the road- 
way one of the wheels collapsed as a result of col- 
liding with the shoulder of the roadbed, the damages 
sustained were covered by the policy:** 
recovery was denied, under similar provisions, where 
the automobile merely ran up a bank and was up- 
set,?> or where the car skidded and in overturning 
struck a bank,*® or where the striking of the bank 
was not the proximate cause of the damage sus- 


‘Liability Assur. Corp., 


[42° Csd.] 997 


Accord- 


So where 


However, 


car and it ran into an embankment 
alongside the road and turned over, 
there was a collision within the terms 
of the policy. Southern Casualty Co. 
v. Johnson,,.,24 Ariz.. 221, 207 P=987. 
(2) Where the driver in order to 
avoid an approaching car turned to 
the right and collided with an em- 
bankment of earth which caused the 
automobile to turn over and wreck it- 
self against the embankment, there 
was a collision within a policy insur- 
ing against accidental collision. 
Columbia Ins. Co. v. Chatterjee, 93 
OKl1. 249, 219 P 102. 

34. Pred v. Employers’ Indemn. 
Corp., 112+-Nebr. 161, 198 NW 864, 
35 ALR 1003. 

[a] Illustration.—Where the driver 
of an automobile came to a right 
angle turn in the highway which 
he° was unable to negotiate, and 
drove the ear off the highway into 
a ditch and against the embank- 
ment on the further side thereof 
causing the car to overturn, there 
was a collision with “another object, 
either moving or stationary’’ within 
the meaning of the policy. Pred v. 
Hmployers’ Indemn. Corp., 112 Nebr. 
161, 198 NW 864, 35 ALR 1003. 

35. Schussler v. Ft. Dearborn 
Casualty Underwriters, 230 Ill. A. 581. 

{a] MTlustration.—Where an auto- 
mobile skidded while going down hill 
and struck a ridge of gravel, sand, 
and clay about twelve inches high 
alongside the roadway, but not in 
the beaten wheel path, thereby caus- 
ing a wheel to collapse and overturn 
the car, there was a collision within a 
policy insuring against loss sustained 
by collision with any object, moving 
or stationary. Schussler v. Ft. Dear- 
born Casualty Underwriters, 230 Ill. 


ALO OL, 

Interstate Casualty Co. v. 
Stewart, 208 Ala. 877, 94 S 345, 26 
ALR 427, 

fa] Illustration.—Where the steer- 
ing gear of the car, while being 
driven over a hill, went wrong, caus- 
ing the driver to lose control and the 
car ran down the hill, left the road, 
and dashed at right angles into an 
embankment, crushing the wheel and 
overturning the car, there was an ac- 
cidental collision within the policy. 
Interstate Casualty Co. v. Stewart, 
208 Ala. 377, 94 S 345, 26 ALR 427. 

S37. Hardenburgh v. Employers’ 
RSME EIS BEA 
138 NYS 662 [rev on other grounds 80: 
Misc. 522, 141 NYS 502). 

38. Southern Casualty Co. v. John- 
son, 24 Ariz..221, 207 P 987. 

Collisions by upsets and tipovers 
see supra § 367. 

39. Fox v. Interstate Exch., 182 
Wis. 28, 195 NW 842. 

Striking banks by falling or sliding 
car See infra § 369. 


798 [42°C.5.] 


tained.*° 


[§ 369] (4) Falling or Sliding Down Inclines, Ex- 
Subject to the par- 
ticular construction of the words ‘‘collision’’*? and 
‘“object,’’42, some authorities hold that a collision 
oceurs, within the usual terms of a policy insuring 
an automobile against injury by accidental colli- 
sion, where the insured vehicle is precipitated into 
a chasm, excavation, or other depression in the 
earth and strikes the sides thereof or the ground, 
water, or other object below,*? as where the au- 
tomobile falls from a bridge into the stream below** 
or from the roadway into a chasm* or ditch across 
the road,#® or where the car leaves the road and 
falls into a eanal,*? or skids and rolls or drops into 
a ditch*S or over an embankment or other preci- 
other authorities do not regard 
the fall or precipitation of a ear and the resulting 


cavations, Ditches, Pits, Etc. 


pice.*9 However, 


impacts with the sides or bottom 
or other objects therein as a 


40. Collision as proximate cause 
see infra § 377. 


41. See supra § 361. 
42. See supra §§ 362-364. 
43. See cases infra this note and 


notes 44-49. 

[a] Discussion of rule.—“Suppose 
a person driving an automobile along 
a road comes to a place where a high- 
way bridge over a chasm had fallen 
away, and the machine be precipi- 
tated to the ground below, can it be 
said that there could be no recovery 
under such a policy as is here sued on 
because the damage to the machine 
was caused by collision with the flat 
earth instead of some upright or per- 
pendicular object on the earth? We 
think not. To hold that there could 
*be no recovery under such circum- 
stances would be to misconstrue 
terms of a contract concerning which 
there is no room for construction, be- 
cause the meaning is perfectly plain.” 
Harris v. American Casualty Co., 83 
N. J. L. 641, 645, 85 A 194, 44 LRANS 
70, AnnCas1914B 846 [quot Interstate 
Casualty Co. v. Stewart, 208 Ala. 377, 
379, 94 S 345, 26 ALR 427; Universal 
Serv. Co. v. American Ins. Co., 213 
Mich, 523, 527, 181 NW 1007, 14 ALR 
183; T. C. Power Motor Car Co. v. 
1 Of Ss. Fire Ins, Co., 69 Mont. 563, 567, 
223 P 112; Tinker v. Boston Ins. Co., 
106 Okl. 206, 207, 233 P 1058; Wether- 
ill v. Williamsburgh City EF. Ins. Co., 
60 Pa. Super. 37, 40; Wood v. South- 
ern Casualty Co., (Tex. Civ. A.) 270 
SW 1055, 1058]. 

44, Harris v. American Casualty 
Cor83) IN, Ts OST Sb cA 1194, 44 
LRANS 70, AnnCas1914B 846. 

[a] Dlustration.—Where an auto- 
mobile ran through the guard rails 
of a bridge and landed at the bottom 
of the stream below, there was a col- 
lision within the meaning of the 
policy. Harris v. American Casualty 
Co., 838 N. J. L. 641, 85 A 194, 44 
LRANS 70, AnnCas1914B 846. 

45. Tinker v. Boston Ins. Co., 106 
Okl, 206, 233 P 1058: 

{a] Tlustration.—Where an auto- 
mobile is precipitated over a chasm in 
the highway caused by a washout, 
and the damage to the machine is 
caused by a collision with the bottom 
or the further bank of the chasm, 
such collision comes within the terms 
of an accident insurance policy which 
does not limit indemnity to collisions 
with an upright or perpendicular ob- 
ject. Tinker v. Boston Ins. Cow, 106 
OKI. 206, 283 P 1058. 

46. T. C. Power Motor Car Co. v. 
U. S. Fire Ins. Co., 69 Mont. 563, 223 
P 112. 

[a] Illustration.—Where the driver 
of the automobile, in order to avoid 
colliding with a barricade across the 


“collision, 
the term as used in aceidental collision insurance 
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polieies,°° and consequently recovery was denied 


bank, or gulch, 


Falling down 


of the declivity 


?? within | impact.°® 


road, turned off the main highway so 
that the car dropped into a ditch, and 
came into contact with the body and 
banks of the ditch and was wrecked, 
there was a collision within the terms 
of the policy. TT. C. Power Motor 
Car’ Co avs CU S-Se mire Pins /Co:, 169 
Mont. 563, 223 P 112. 

47. Flynn v. General Acc., etc., 
Ins. Corp., Ltd., 9 La. A. (Orleans) 74. 

48. Fireman’s Ins. Co. v. Savery, 
(Ind. A.) 143 NE 612. 

49:-'St.. Paul ©. (& M._ ins. -Go> vy. 
American Compounding Co., 211 Ala. 
593, 100 S 904 [overr Continental 
Casualty Co. v. Paul, 209 Ala, 166, 95 
S 814, 30 ALR 802]; Bromberg v. Ft. 
Dearborn Casualty Underwriters, 231 
Ill. A. 323; Polstein v. Pacific F. Ins. 
Co., 122 Misc, 194, 203 NYS 362. 

[a] Tlustrations.—(1) Where the 
automobile was being driven along a 
narrow country road and, in order 
to avoid striking an approaching car, 
the driver swerved to the outer edge 
of the roadway, and the car left the 
road, fell down an embankment, struck 
a rock and turned over, there was a 
collision covered by the policy. . Pol- 
stein v. Pacific F. Ins. Co., 122 Misc. 
194, 203 NYS 362. (2) Where in- 
sured left his car overnight facing 
down hill, and, while the custodian 
was sweeping it out the next morn- 
ing, it started and ran off a precipice, 
striking the rock bottom of an: exca- 
vation, the impact was a “collision” 
with an “object” within a clause in- 
suring the car against ‘accidental 
collision ... with any other automo- 
bile, vehicle, or object.” St. Paul F. 
& M. Ins. Co. v. American Compound- 
ing Co., 211 Ala. 598, 100 S 904. -(3) 
Where the driver of an automobile, 
while turning the car around on a 
slippery pavement, backed the rear 
wheels over the edge of the road upon 
an embankment, and the brakes would 
not hold the car, which backed down 
the incline, striking a water main and 
was thrown into a deep hole, there 
was a collision within the policy in- 
suring against loss by collision with 
any object moving or _ stationary. 
Bromberg v. Ft. Dearborn Casualty 
Underwriters, 231 Ill. A. 323. 

50. See infra notes 51-54; and 
supra § 361 notes 45 [b] and 46. 
See also Dougherty v. Insurance Co. 
of North America, 19 Pa. Dist. 547 
(where the court in dictum said in 
effect that the policy would not cover 
a case where the automobile would 
run over a dock and drop into the 
water, and accidents of like nature). 

51. Royal Hawaiian Sales Co., Ltd. 

Homie Ins. Co., Ltd., 27 Hawaii 333; 
Olympic Securities Co. v. Pennsyl- 

yania, Fy) Ins, Co., 136, Wiaashws0T: 287 
P 707; Ploe v. International Indemn. 


[§ 370] (5) Objects Falling on Car. 


where the automobile became unmanageable, left 
the road and rolled or fell down a monntain side, 


striking the ground or other ob- 


stacles at the sides and bottom of the incline in 
the course of its descent.®+ 
not permitted where the fall is not the proximate 
cause of the damage®? or where it is the result of 
a mere upsetting of the car,>°* and this is of course 
so where the policy expressly excludes liability for 
collisions ¢aused by upsets.** 


Similarly a recovery is 


elevator shaft. It has been held 


that a collision oceurs, within the usual provisions 
of a collision insurance policy, where an automobile 
on an upper. floor of a building accidently falls 
through an open elevator shaft to the floor below,** 
and this is also the result where an elevator, on 
which the automobile was loaded, fell into the pit 
and the car was injured as a consequence of the 


Subject to 


Co., 128 Wash. 480, 223 P 327, 35 ALR 
999, See Wettengel v. U. S. Lloyds, 
157 Wis. 4338, 147 NW 360, AnnCas 
1915A 626 [overr in effect Bell v. 
American Ins. Co., 173 Wis. 5338, 171 
NW 7338, 14 ALR 179] (where an auto- 
mobile accidently ran off the main 
road and down a bank into a river, 
there was no collision within the 
terms of the policy). 

[a] -Tllustrations.—(1) Where an 
automobile, in rounding a curve of a 
mountain road, skidded, got beyond 
the control of the driver, left the 
road, struck a stump, capsized, and 
rolled to its destruction down the 
mountain side, the repeated contact 
with the earth in its descent after 
leaving the road was not a collision 
with the earth within the meaning of 
an automobile insurance policy cover- 
ing damages by being in accidental 
collision with another automobile, 
vehicle or object. Ploe vy. Interna- 
tional Indemn. Co., 128 Wash. 480, 223 
P 327, 35 ALR 999. (2) Where the 
car was driven through a curve and 
down a gulch where it overturned and 
was destroyed, there can be no recoy- 
ery, the loss occasioned by contact 
with the earth not being an accidental 
collision. Olympic Securities Co. v. 
Pennsylvania F. Ins. Co., 135 Wash. 
307, 287 P 707 [foll Ploe v. Interna- 
tional Indemn. Co., supra]. (3) 
Where the damage to the auotomobile 
was caused by its becoming unman- 
ageable, leaving the road over which 
it was traveling and falling to the 
bottom of an adjoining gulch, it was 
not covered by the policy. Royal 
Hawaiian Sales Co., Ltd. v. Home 


Ins, Co... Litd:, "27 Hawaii? sess 
on Proximate cause see infra § 
53. Fox v. Interstate Exch., 182 


Wis. 28, 195 NW 842. 

Collisions by upsets and tipovers 
see supra § 367, 

54. Stuht v. U. S. Fidelity, ete., 
Co., 89 Wash. 93, 154 P 137. 

Exception of damage due to upsets 
See infra § 372. 

65. Wetherill v. Williamsburgh 
City F. Ins. Co., 60 Pa. Super. 37 

{a] Ilustration.—Where an auto- 
mobile is driven into a garage and 
afterward inadvertently backed into 
an open elevator shaft and thus pre- 
cipitated to the ground floor below, 
the Owner may recover for the dam- 
age to the automobile under the col- 
lision clause of the policy. "Wetherill 
v. Williamsburgh City F. Ins. Co., 60 
Pa. Super. 37. 

56. Freiberger v. Globe Indemn. 
Co., 205 App. Div. 116, 199 NYS 310. 

[a] Reason for rule—‘The fact 
that the striking is mediate rather 
than direct, is not a test of the ascrip- 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 


§§ 370-373] 


the particular construction of the word ‘‘colli- 
sion,’’>* it has been held that the striking of an 
automobile by an object falling onto it from above 
is a collision within the meaning of a collision in- 
surance policy;°* however, under a similar collision 
clause, where the damage to the automobile was 
eaused by the falling upon it of the second floor of 
the garage in which the car was kept, recovery ‘was 
denied on the ground that it was not such a col- 
lision as was contemplated by the policy.®® 

[§ 371] d. Limitations and Exceptions—(1) In 
General. Unless there are special limitations in an 
automobile collision insurance policy the risk ex- 
tends to all losses caused by accidental collision 
however occasioned ;°° but such policies frequently 
contain limitations and exceptions which exempt 
insurer from liability in ease the injury results from 
specified types of collision,*t or where the damage 
is incurred while the car is used or operated in 
a manner prohibited by the policy.°? Where the 
policy expressly excludes liability for specified 
forms of collision, it will be construed to include 
all accidents the result of collision except those 
especially excepted ;°* consequently it has been held 
that, if the policy excludes liability of insurer for 
tire damage ‘‘due to puncture, cut, gash, blowout, 
or other ordinary tire trouble,’’®* it is indicative 
that unexcluded contacts with road or earth, caus- 
ing other than tire damage, were by the parties 
deemed to be within the meaning of the main col- 
lision clause.*® However, other authorities, in con- 
struing a policy containing a similar exclusion 
clause, refuse to apply this rule of construction. 

[§ 372] (2) Damage Due to Upsets. Frequently 


tion of the term [collision]. A col- [a] Thus, 
lision or forcible striking is none the 
jess embraced within the concept of 
the word because there is interposed 
a carrying floor of an elevator which 
itself strikes the bottom of a pit and 
communicates the force to the object 
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where collision with 
gutters, roadbeds, or ditches, etc., is 
excluded, it is a fair inference that 
insurer contemplated aq liability for 
damages caused by striking any other 
part of the earth. Wetherill v. Wil- 
liamsburgh City F. Ins. Co., 
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accidental collision insurance policies contain pro- 
visions exempting insurer from liability for loss 
or damage resulting from collision due wholly or 
in part to upsets.®? Under such a provision loss 
or damage to the insured vehicle resulting from, or 
caused by, upsets is not covered by the policy.®® 
However, this provision does not mean that, where 
a collision has first taken place, there can be no 
recovery because as a result of the collision the 
machine is upset.°® Similarly, an upset which 
merely precedes but does not cause a collision does 


_not prevent liability from attaching to insurer as 


being within the exclusion clause under considera- 
tion.?° 

[§ 373] (8) Damage by Striking Roadbed, Htc. 
Collision insurance policies frequently contain pro- 
visions exempting insurer from liability for loss or 
damage to the insured vehicle caused by striking 
any portion of the roadbed and hence injuries 
caused by, or resulting from, such excluded acci- 
dents are not covered by the policy.7: The term 
‘‘roadbed’’ as here used refers to streets and pub- 
lic highways,’? and applies only to that portion of 
the road which was constructed and used for 
travel,’* and therefore does not include, or bring 
within the exemption of the policy, a collision with 
a pile of sand on the roadway’* or with an em- 
bankment at the side of the road,’® or an impact 
with the shoulder of the roadbed itself.7* Similarly, 
it has been held that a gutter constructed in a high- 
way and alongside of the roadbed was not a portion 
of the roadbed so as to exempt insurer from liability 
for a collision therewith."* .However, where the 
provision in the policy excluded ‘‘all loss or damage 


Ins. Corp., Ltd., 9 La. A. (Orleans) 74. 

[a] Mlustration.—Where an auto- 
mobile, in the course of its plunge 
from a bank into a canal, upset before 
it landed, the collision was not due to 
the upset within the exception in the 
policy. Flynn v. General Acc., etc., 
Ins. Corp., Ltd., 9 La. A. (Orleans) 74, 

71. Hardenburgh v. Employers’ 


60 Pa. 


65. Young v. New Jersey Ins. Co., 


earried.” Freiberger v. Globe In-| Super. 37. 
demn, Co., 205 App. Div. 116, 118, 199 64. See infra § 374. 
NYS 310. 

{[b] Blevator not a “conveyance by | 284 Fed. 492, 


land or water” within restriction of 
insurance law.—A policy indemnify- 
ing for damages to an auotomobile 
earried on an elevator is not ultra 
vires under a provision in the insur- 
ance law restricting insurance of 
automobiles transported in any ‘‘con- 
veyance by land or water,” since the 
law also permits casualty corpora- 
tions to insure against damage to 
any property resulting from the opera- 
tion, maintenance, or use of elevators, 
indicating a legislative exclusion of 
elevator or transports for conveyance 
by land or water. Freiberger v. Globe 
Indemn. Co., 205 App. Div. 116, 199 
NYS 310. 

Liability of insurer under traws- 
portation policy for injury to auto- 
mobile by falling elevator see infra 
§ 410. 

57. See supra § 361. 

58. Universal Serv. Co. v. Ameri- 
can Ins. Co., 213 Mich. 523, 181 NW 
1007, 14 ALR 183. 

[a] Tlustration.—The striking of 
an autotruck by the falling onto it 
from above of the scoop of a steam 
shovel with which the truck was be- 
ing loaded is a collision within the 
meaning of the policy. Universal 
Serv. Co. v. American Ins. Co., 213 
Mich. 523, 181 NW 1007, 14 ALR 183. 

59. O’Leary v. St. Paul F. & M. 
Ins. Co., (Tex. Civ. A.) 196 SW 575, 
60,0. St. (Pauley. &o My inss Coley. 
American Compounding Co., 211 Ala. 
593, 100 S 904. 

61. See infra §§ 372-374. 

62. See infra § 375. 

63. Wetherill v. Williamsburgh 
. City F. Ins. Co., 60 Pa. Super. 37. 


493 [rev on other 
grounds 290 Fed. 155]; Great Ameri- 
ean Mut. Indemn. Co. v. Jones, 111 
Oh. St. 84, 144 NE 596, 35 ALR 1028. 

66. Great Eastern Casualty Co. v. 
Solinsky, 150 Tenn. 206, 263.SW 71, 
385 ALR 1007. 

67. See cases infra this section. 

68. Stuht v. U. S. Fidelity, etc., 
Co., 89° Wash. 93, 154: P 137. 

[a] Illustration.—Where the driver 
of the-automobile attempted to make 
a short turn on the brink of a hill and 
the car upset and went over the hill, 
the accident was caused by an upset 
within a policy excluding liability 
due to upset unless such upset is the 
direct result of a collision. Stuht v. 
U. S. Fidelity, etc., Co., 89 Wash. 93, 
154 P) 137. 

69. Southern Casualty Co. v. John- 
son, 24 Ariz. 221, 207 P 987; Universal 
Serv. Co. v. American Ins. Co., 213 
Mich. 523, 181 NW 1007, 15 ALR 183; 
Harris v. American Casualty Co., 83 
N. J. L. 641, 85 A 194, 44 LRANS 70, 
AnnCas1914B 846; Columbia Ins. Co. 
v. Chatterjee, 93 Okl. 249, 219 P 102. 

{a] HEllustration.—Under a _ provi- 
sion excluding damages to an auto- 
mobile due wholly or in part to up- 
sets, a recovery {is not precluded 
where an automobile ran off a high- 
way bridge, was precipitated to the 
water below, and landed upside down 
in the bottom of a stream, the col- 
lision in such case not being due to 
the upset, but the latter being the 
result of the collision. Harris v. 
American Casualty Co., 83 N. J. L. 
641, 85 A 194, 44 LRANS 70, AnnCas 
1914B 846. 


70. Flynn v. General Acc., etc., 


Liability Assur. Corp., 78 Misc. 105, 
138 NYS 662 [rev on other grounds 
80 Misc. 522, 141 NYS 502]; Bell v. 
American Ins. Co., 173 Wis. 533, 181 
NW 733, 14 ALR 179. 

{a] Damages caused by projecting 
portions of the roadbeds in the course 
of travel are excluded by the clause. 
Bell v. American Ins. Co., 173. Wis. 
533, 181 NW 733, 14 ALR 179. 

72. Rouse v. St. Paul F. & M. Ins. 
Co., 203 Mo. A. 603, 219 SW 688. 

73. Rouse v. St. Paul F. & M. Ins, 
Co., supra; Stix vy. Travelers’ Indemn. 
Coyrl75. MoslA.) 171, 5%=aSiw F870: 
Hardenburgh v. Employers’ Liability 
Assur. Corp., 78 Misc. 105, 138 NYS 
662 [rev on cther grounds 80 Misc. 
522, 141 NYS 502). 

74 Collins v. Canadian Casuaity 
Co., 25 B. C. 401, 40 DomLR 133, 
[1918] 2 WestWkly 763. 

75. Rouse-v. St. Paul F. & M. Ins. 
Co., 203 Mo. A. 603, 219 SW 688. 

76. Hardenburgh v. Employers’ 
Liability Assur. Corp., 78 Misc. 105, 
188 NYS 662 [rev on other grounds 
80 Misc. 522, 141 NYS 502]. 

77. Stix v. Travelers’ Indemn. Co., 
175 Mo. A. 171, 157 SW 870. 

[a] Reason for rule.—‘‘The policy 
does not exclude loss or damage 
caused by striking any portion of the 
roadway or street but rather confines 
the exemption of liability to the more 
restricted area of the ‘roadbed.’ In 
common roads the term ‘roadbed’ re- 
fers to the whole material laid in 
place and ready for travel. See Web- 
ster’s Dictionary. Obviously the 
roadbed involved here consisted of 
that portion between the gutters on 
either side, which was constructed 
for travel, and not to the gutters, 
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caused by striking any portion of the road-bed or 
any impediment consequent upon the condition 
thereof,’’ it has been held to preclude recovery 
where the injury to the automobile was sustained 
by colliding with the curbing or curbstone of a 
street,’® the curbstone being regarded as both a 
<<nortion of the roadbed’’ and an ‘‘impediment 
consequent upon the condition thereof’’ within the 
exception of the policy.7® It has been held, in an 
action on a policy containing a provision ‘similar 
to the one preceding, that a petition which alleges 
that the insured vehicle left the roadbed and ran 
into the bank of a ditch at the side thereof where 
the injuries were sustained is not subject to a gen- 
eral demurrer, as it could not be said as a matter 
of law that the facts stated showed that the ac- 
cident fell within the exception in the policy.®° 
Where the policy provides that damage sustained 
by contact with the roadbed or the sides thereof is 
not a risk insured against, injuries to the automo- 
bile incurred by striking the soft ground at the 
side of a cement roadbed are not covered by the 
policy.*? 

[§ 374] (4) Damage to Tires Due to Punctures, 
Bic. An insurance policy which excludes liability 
for loss or damage to any tire due to puncture, cut, 
gash, blowout, or other ordinary tire trouble and 
excluding in any event loss or damage of any tire, 
unless caused in an accidental collision which also 
causes other loss or damage to the insured auto- 
mobile, does not cover an injury to a tire incurred 
as a result of the tire coming in contact or collision 
with a piece of glass, a tack, or a rock on the road.*? 

[§ 375] (5) Restriction as to Use or Operation. 
In the absence of a provision limiting the use of the 
insured vehicle the policy covers all injuries sus- 
tained by accidental collision irrespective of the 
purposes for which the car was being used at the 
time.®? Similarly, insurer is hable notwithstanding 
a limitation upon the use of the ear, if the purpose 
for which the car was used at the time of the ac- 
cident is not one that clearly falls within the re- 
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ance insures the owner against loss or damage to 
his automobile by collision and limits the use of 
the car to ‘‘any driver, pleasure or business, no 
commercial delivery,’’ insurer is lable for a loss 
by collision occurring when the car is being operated 
by one not authorized by the owner, if not at the 
time being used in commercial delivery.*®° So where 
the ‘limitation restricts the use to ‘‘private and 
pleasure’’ purposes, the car ‘‘not [to] be rented to 
others or used to carry passengers for a considera- 
tion,’’ the word ‘‘private,’’? considered in connec- 
tion with the context, does not confine or limit the 
use to the owner alone, but covers damage to the 
car by a collision while it was being operated by 
insured’s chauffeur without his consent, provided 
it was not at the time rented or used to carry pas- 
sengers for a consideration.8® A provision in an 
accident policy that it shall be null and void if the 
automobile insured should be used for carrying 
passengers for compensation is a condition subse- 
quent and constitutes a matter of defense which, 
when availed of, must be established by insurer.$? 
A representation by insured which the policy makes 
a warranty to the effect that the vehicle is operated 
by an owner and members of his family or his duly 
authorized employee will not be construed as a 
continuing warranty, with the result of forfeiting 
the policy by reason of the fact that at the time 
of the accident, or just prior thereto, no member 
of insured’s family or employee of insured was driv- 
ing the vehicle.*® 

Demonstrating and testing. Some collision insur- 
ance policies exclude a loss occurring while the 
machine is ‘‘used for demonstrating and testing.’’8? 
In an action on a policy containing such a provi- 
sion, the question as to whether the car at the time 
of the accident was being ‘‘used for demonstrating 
and testing’’ within the meaning of the policy is 
one of fact for the jury where the experts called by 
both parties differed as to whether the facts in 
evidence did or did not constitute a demonstration 
oravest.2° 


striction of the policy. 84 


designed for the purpose of draining 
water from the adjacent roadbed.” 
Stix v. Travelers’ Indemn. Co., 175 
Whom AS 1270, S17, bre 2S W870 fquot 
Rouse, v. St. Paul F. & M. Ins. Co., 
203 Mo. A. 603, 609, 219 SW 688]. 

78. Gibson v. Georgia L. Ins. Co., 
17 Ga. A. 48, 86 SE 335. 

79. Gibson v. Georgia L. Ins. Co., 
supra. 

fa] Beason for rule.—-“‘A curb- 
stone is a stone placed against earth, 
‘brick, or stonework to prevent it from 
falling gut or spreading. (Century 
Dictionary.) It would appear, there- 
fore, that even if such a curbstone 
be not ‘a part of the roadway,’ it is 
mecessarily an ‘impediment conse- 
quent upon the condition thereof.’ If 
the condition of a road or street re- 
quires that a curbstone be placed 
along it to prevent washing or wear- 
ing away, or to afford any other pro- 
tection the roadway might require on 
account of the peculiar situation or 
condition of the road or street, can it 
be said that the curbstone, if it is an 
impediment at all, is not an impedi- 
ment consequent upon the condition 
-of the highway? We think not.- In 
either case insurance against col- 
lision with the curbstone is excepted 
under the policy.” Gibson v. Georgia 
L. Ins. Co., 17 Ga. A. 48, 45, 86 SH 335. 

80. Hanvey v. Georgia L. Ins. Co., 
141 Ga, 389, 81 SE 206. 

81. Hoosier Mut. Automobile Ins. 
Co. v. Lanam, 79 Ind. A. 629, 137 NE 


Where a policy of insur- 


626. 

[a] Tlustration.—Where an auto- 
mobile, in an effort to avoid running 
into another vehicle, swerved sharply, 
causing the rear end to skid off the 
highway pavement and strike side- 
wise the soft ground of a field with 
sufficient force to crush the rear 
wheel and cause the car to overturn, 
recovery could not be had under a 
policy insuring against collisions but 
providing that contact with the road- 
bed or “the side thereof” was not a 
collision, Hoosier Mut. Automobile 
Ins. Co. v. Lanam, 79 Ind. A. 629, 137 
NE 626. 

82. Great Eastern Casualty Co. v. 
Solinsky, 150 Tenn. 206, 217, 268 SW 
71, 35 ALR 1007. 

“Tf the tire comes sal contact with 
a piece of glass, a tack, or a rock on 
the road, there is a collision, and it 
was to exclude this kind of a collision 
that the exception was written into 
the policy, and, probably, for the 
further purpose of preventing frivo- 
lous and vexatious litigation.” Great 
Hastern Casualty Co. v. Solinsky, 
supra. 

83. Cohen v. Chicago Bonding, etc., 
Co., 146 Minn. 222, 178 NW 485. 

84. Cohen vy. Chicago Bonding, etce., 
Co., supra. 

[a] Carrying intoxicating liquors. 
—In the absence of more specific re- 
strictions as to use, the carrying in 


the insured car at the time of the} 


accident of a considerable amount of 


Race or speed contests. 


An insurer cannot defeat 


intoxicating liquor through dry terri- 
tory contrary to the administrative 
policy of the state was a use within 
the policy covering use for “business 
or pleasure purposes.’’ Cohen v. Chi- 
cago eee ete., Co., 146 Minn, 222, 
178 NW 485. 


85. Pred v. Employers’ Indemn. 
Corp., 112 Nebr. 161, 198 NW 864, 35 
ALR 1003. 

fa]. Reason for rule.—‘‘To inter- 


pret the contract to mean that it does 
not insure against loss while the 
automobile is being operated by. an 
unauthorized driver would be to read 
into it a provision which the parties 
to the contract had the power and 
the right to insert therein, but failed 
to do so. We are powerless to make 
a new contract for the parties, or to 
insert therein a provision which they 
did not assent to. The court can only 
enforce the contract actually made by 
the parties to it.” Pred v. Employers’ 
Indemn. Corp., 112 Nebr. 161, 165, 198 
NW 864, 35 ALR 1008. 

86. Flynn v. General Acc., etc., 
Po SA, Ltd., 9 La. A. (Orleans) 
87. Center Garage Co. v. Columbia 
Ins? Cos) 96: INV Joa 406) 115 VASA One 

88. Mulconery v. Federal Auto. 
Ins. Assoc., 230 Ill. A. 236. 


89. See cases infra note 90. 
90. Kunkle v. Union Casualty Ins. 
Co., 62 Pa. Super. 114. 


[a] Facts found not to constitute 
demonstration or test.—Where the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 375-377] 


a claim on a collision insurance policy by virtue of 
a provision therein’ which exempts insurer from 
liability for loss resulting or arising from the opera- 
tion of the insured vehicle ‘‘in any race or speed 
test’’ unless it is established that the automobile 


at the time of the accident was engaged in a ‘‘race. 


or speed’’ test within the meaning of the policy.% 

Operation of car in violation of law. Under a 
motor vehicle collision insurance policy providing 
that insurer should not be liable for damages aris- 
ing while insured car was being operated ‘‘in vio- 
lation of law or contrary to the rules of the road’’ 
there can be no recovery for injury sustained by 
collision with another vehicle where the driver of 
the insured ear, without any justifying cireum- 
stances, was driving on the wrong side of the road 
when the collision oceurred.% 

Age of driver. Where a collision insurance policy 
excludes injuries while the automobile is being 
driven by any person in violation of law as to age, 
or if there is no age limit, under the age of sixteen 
years, insurer is not liable for losses resulting proxi- 
mately by being driven by a person under sixteen 
years of age,®® regardless of whether the owner 
agreed for such person to drive the car or not, as 
the company did not assume the risk of such driy- 
ing.°* However, there must be a causal connection 
between the prohibited driving of the car and the 
injury received,®> and if, while the ear is being 
driven in violation of this provision of the policy, it 
is injured without causal relation between the driv- 
ing and the injury, the company is liable.% 

[§ 376] e. Place of Collision. In a policy in- 
suring an automobile against collision with an ob- 
ject, the word ‘‘collision’’ in its usual sense refers 
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to the automobile striking some object in or along 
the road ;°" however, in the absence of a restriction 
limiting the liability to a collision on the road or 
highway, an accidental collision at any place would 
be embraced within its provisions.®® 

Damage caused by entering or leaving any build- 
ing. Where a policy in addition to the usual col- 
lision clause contains a provision covering damage 
sustained ‘‘in entering or leaving any building ad- 
jacent to any roadway,’’ it does not restrict the 
application of the general collision clause nor op- 
erate to exclude collision while inside a building,®? 
but is construed to include damage to the auto- 
mobile on entering or leaving the building from 
accidents not caused by collision.+ 

[§ 377] f. Proximate Cause. To constitute a ‘‘di- 
rect loss or damage by accidental collision’’ within 
the usual terms of a policy the collision must have | 
been the proximate cause of the damage.? Hence 
there can be no recovery for damages, although 
the vehicle was injured by coming in contact with 
some extraneous object, if the contact was not the 
proximate cause in law,* as where the proximate 
cause may be regarded as the breaking of some par- 
ticular part of ‘the mechanism of the car,* or the 
loss of the control of the car due to its skidding on 
a curve.® Similarly, where the collision was the 
contact of an upsetting car with the ground, or an 
embankment, and the injury sustained is primarily 
attributable to the upset, some authorities consider 
the proximate cause of the damage to be the up- 
setting of the car and not a collision, and so not 
covered by the policy. However, an upset or tip- 
over resulting in damage may itself be caused by 
a collision, and where this is true, the injury is at- 


chauffeur, after taking the owner for 
a drive, made a Slight adjustment of 
the carburetor and took the car out 
to see what effect it had on the run- 
ning of the motor, and in going 
around a turn the accident occurred, 
insurer was liable on the _ policy. 


Kunkle v. Union Casualty Ins. Co., 
62 Pa. Super. 114. 
91. Mulconery  v. Auto. 


Federal 
Ins. Assoc., 230 Ill. A. 236. 

[a] Evidence insufficient to es- 
tablish that the car was operated in 
a speed test at the time of the col- 
lision. Mulconery v. Federal Auto. 
Ins. Assoc., 230 Ill. A. 236. 


92. Ross v. Michigan Mut. Auto. 
Ins. Co., 224 Mich. 263, 195 NW 88. 
93. Hossley v. Union Indemn, Co., 


137 Miss. 537, 102 S 561. 

94. Hossley v. Union Indemn. Co., 
supra. 
95. 
supra. 
Proximate cause see infra § 3877. 
96. Hossley v. Union Indemn, Co., 

137 Miss. 537, 102 S 561. 

97. New Jersey Ins. Co. v. Young, 
290 Fed. 155 [rev 284 Fed. 492]; Great 
Eastern Casualty Co. v. Solinsky, 150 
Tenn. 206, 263 SW 71, 35 ALR 1007. 

98. T. C. Power Motor Car Co. v. 
U.S. Wire’ ins. Co., 69' Mont: 563;°223 
P 112; Wetherill v. Williamsburgh 
City H.Ins, Co., 60 "Pa. Super:.37; 


Hossley v. Union Indemn. Co., 


99. Wetherill v. Williamsburgh 
City F. Ins. Co., supra. 
1. Wetherill Vv. Williamsburgh 


City EB. Ins: *Co:, ‘supra: 
2. Ploe v. International Indemn. 
Sey 128 Wash. 480, 223 P 327, 35 ALR 
99. 


3. New Jersey Ins. Co. v. Young, 
290 Fed. 155 {rev 284 Fed. 492]; Mo- 
blad v. Western Indemn. Co., 53 Cal. 
A. 683, 200 P 1750; Ploe v. Inter- 
national Indemn. Co., ‘128 Wash. 480, 
223) 327, 35 ALR 999: . 

[a] Discussion of rule.—‘‘This 
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principle, while not mentioned, really 
entered into other cases, as where the 
car was overturned, or where the 
wheel was smashed from strain.” St. 
Paul F. & M. Ins. Co. v. American 
Compounding Co., 211 Ala. 593, 595, 
100 S 904 

4. New Jersey Ins. Co. v. Young, 
290 Fed. 155 [rev 284 Fed. 492]. See 
Royal Hawaiian Sales Co., Ltd. v. 
Home Ins. Co., Ltd., 27 Hawaii 333 
(where the damage to the automobile 
was caused by its becoming unman- 
ageable because a tire and rim came 
off a wheel, and the car left the road 
and fell to the bottom of an adjoin- 
ing gulch and recovery was denied). 
But see Interstate Casualty Co. v. 
Stewart, 208 Ala. 377, 94 S 345, 26 
ALR 427 (where the collision with 
an embankment was caused by the 
steering gear going wrong and re- 
covery was permitted, the question 
of proximate cause not being con- 
sidered). 

[a] Illustration.—Where a defec- 
tive axle broke while the car was be- 
ing driven along a highway causing 
the machine to turn over, the proxi- 
mate cause of the damage was the 
breaking of the defective axle, and 
was not by “ ‘being in accidental. col- 
lision’ with an objeet.” New Jersey 
Ins. Co. v. Young, 290 Fed. 155, 156 
[rev 284 Fed. 492]. 

{b] Reason for rule.—‘‘We think 
the language of the contract, when 
accorded the ordinary and _ usual 
meaning that should govern, does not 
extend to the incident under con- 
sideration, where the proximate cause 
was the breaking of the defective 
axle, and damage was not by ‘being 
rh accidental collision’ with an ob- 

et.” New Jersey Ins. Co. v. Young, 
290 Fed. 155, 156 [rev 284 Fed. 492]. 

5. Ploe v. International Indemn. 
Co., 128 Wash. 480, 223 P 327, 35 ALR 
999, See Fox v. Interstate Exch., 182 


Wis. 28, 195 NW 842 (where a com- 
plaint alleging damage to the car by 
its upsetting as a result of skidding 
on the roadway was held insufficient). 
But see Schussler v. Ft. Dearborn 
Casualty Underwriters, 230 Ill. A. 581 
(where the collision with a ledge was 
caused by the car skidding while go- 
ing down hill and recovery was per- 
mitted, the question of proximate 
cause not being considered). 

[a] TIllustration.—Where an auto- 
mobile, in rounding the curve of a 
mountain road, skidded, left the road, 
and, when beyond the control of 
driver, proceeded some _ twenty-five 
feet, struck a stump about nine feet 
from the edge of the road, and there 
capsized and rolled to its destruction, 
there was no “collision” within the 
meaning of an insurance policy cover- 
ing damage by being in accidental 
collision with another automobile, 
vehicle, or object, such clause mean- 
ing that the damages to be recover- 
able must be the result of the col- 
lision, and the contact with the stump 
not being the proximate cause of the 
injuries sued for. Ploe v. Inter- 
national Indemn,. Co., 128 Wash. 480, 
Q2CP Sao JANE 19993 

6. St. Paul F. & M. Ins. Coseve 
American Compounding Co., 211 Ala. 
593, 100 S 904; Moblad v. Western 
Indemn, Co., 53 Cal. A. 683, 200 P 750. 

[a] Tllustration.—Where the driver 
of an automobile in order to avoid 
striking another automobile swerved 
to the outer edge of the roadway, and 
the road gave way causing the auto- 
mobile to run down an embankment 
and to turn over and roll down the 
side of the mountain, the proximate 
and only cause of the accident was 
not a collision but the upsetting of 
the automobile. Moblad v. Western 
Indemn. Co., 53 Cal. A. 683, 200 P 750. 

Upsetting of car as collision see 
supra § 367. 
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tributed to the collistron as the efficient cause, and 
the loss sustained is recoverable under the policy ;* 
and this is. so even in those policies containing a 
provision excluding damage resulting from colli- 
sion due wholly or in part to upsets.® 

[§ 378] 6. Extent of Loss and Liability. The ex- 
tent of insurer’s liability ordinarily is governed by 
the terms of the policy.® Thus a collision clause in 
a full coverage insurance policy is subject to a 
general provision of the policy which provides that 
insurer shall not be liable beyond. the actual cash 
value of the property at the time any loss or dam- 
age oceurs, and that such loss or damage shall in 
no event exceed what it then cost insured to repair 
or replace the same with material of like kind or 
quality.1° Under such a general provision insurer 
cannot under any circumstances be held liable un- 
der the policy in any greater amount than the loss 
or damage sustained by insured,'! but the lability 
of insurer is limited to either the actual cash value 
of the property at the time of the collision or the 
cost of repairing or replacing the property dam- 
aged, whichever should be the smaller in amount.” 
Where substantially the same limitations as to lia- 
bility are set out in the clause expressly covering 
damage by collision, a similar rule applies and the 
amount of recovery under the contract is the cost 
of the suitable repair or replacement of the parts 
injured or destroyed, not to exceed in amount the 
actual cash value of the automobile at the time of 
such injury or destruction.‘ The word ‘‘replace- 
ment’’ as used in these provisions contemplates re- 
placement of parts damaged and not of the whole 
ear.1* Under a policy of insurance providing that 
insurer shall not in any event be liable for more 
than ‘‘the actual cost of the suitable repair of 
the property injured,’’ the correct measure of dam- 
ages is the actual cost of the repair.1® However, a 
provision in an accident policy to the effect that 
insurer is liable only for the actual cost of repairing 
a car injured in a collision applies only in cases 
where the car can be repaired, and has no appli- 
cation where it is shown that the car has been re- 
duced to a total wreck and is beyond possibility 
of repair.1° Where a car is totally destroyed, in- 
sured is entitled to recover the value of his interest 
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in the car as it existed just prior to the happening 
of the accident,!? but this value is not ordinarily 
equivalent to the purchase price of the car where 
it had been in use during the period between the 
time of the purchase and the collision,'® it being 
common knowledge that the value of a car ordinarily 
depreciates with use.!® 

‘“Consequential damages.’’ Where an insurance 
policy expressly excludes lability for ‘‘consequen- 
tial damages,’’ the cost of removing and storing a 
damaged automobile after an accident cannot be re- 
covered from insurer.”° 

Deductible clauses. Automobile accident insur- 
ance policies sometimes provide that from the 
amount of each claim under the policy, when de- 
termined, a certain specified sum shall be deducted 
and insurer shall be liable for loss or damage in 
excess of that amount only.2* Under such a pro- 
vision the company is entitled to have the amount 
specified in the policy deducted from the total 
amount of the damage sustained,”? and a verdict for 
the full amount without such deduction is exces- 
sive.22. The right of insurer to the deduction is not 
restricted only to claims the amounts of which are 
ascertained by way of adjustment, compromise, or 
appraisement in accordance with the provisions of 
the policy, but applies to all claims however deter- 
mined,?* including those in which the amount of 
liability is fixed by means of litigation.?° 

[§ 379] 7. Adjustment, Settlement, or Appraise- 
ment of Loss—a. In General. The rules pertaining 
to the adjustment and settlement of claims between 
the parties to contracts of insurance generally*® ap- 
ply to the losses under policies insuring against 
automobile collisions.*? 

[§ 380] b. Avoidance or Rescission.?> A compro- 
mise and settlement between an insurance company 
and insured is a contract,?® and a party who seeks 
to disaffirm the transaction is bound to act promptly, 
if at all, upon the discovery of valid grounds for 
setting it aside.°° So, relief will be denied under 
such circumstances, where, by reason of the delay, 
the parties cannot be placed in status quo,*? as 
where an insurance company took no steps to dis- 
affirm a settlement on the ground of fraud until 
after the right of action on the original policy had 


7 Ala.—St. Paul F. & M. Ins. Co.|, 10. Haussler v. Indemnity Co. of Burden of proof as to value see 
v. American Compounding Co., 211] America, 227 Ill, A. 504. infra § 389. 
Alas) +1593, 0 -S +904; Interstate 11. Haussler vy. Indemnity Co. of 19. Center Garage os v. Columbia 
Casualty Co. v. Stewart, 208 Ala. 377, | America, supra. Ins. Co,., 96 N. J... 456;-115 Av40lee= 
94 S 345, 26 ALR 427. 12. ‘Haussler vy. Indemnity Co. of 20. Flynn v. General Acc., ete., Ins. 
Ariz.—Southern Casualty Co. y.| America, supra. Corp., Ltd., 9 La, A. (Orleans) 74 
Johnson, 24 Ariz. 221, 207 P 987. 13. Haussler v. Indemnity Co. of 21. Stix v. Travelers’ Indemn. Co., 
Iil.—Schussler y. Ft. Dearborn] America, supra. DiS Mo. An Viale: 157 oS Wee Sins 
Casualty Underwriters, 230 Ill. A, [a] Instruction as to measure of [a] Form.—-See Stix v. Travelers’ 
581; Lepman y. Employers Liability |damage held erroneous.—Haussler v.| Indemn,. Co., 175 Mo. A. 171, 157 SW 
Assur) Corps) td, 270) Pik Assi 9% Indemnity Co. of America, 227 Ill. A.| 870 (twenty-five dollars deductible 
Nebr.—Pred v. Employers’ Indemn. | 504." provision). 
Corp., 112 Nebr. 161, 198 NW 864, 14. Haussler v. Indemnity Co. of iZ. Stix v. Travelers’ Indemn. Co., 
85 ALR 1003. America, supra, supra. 
Okl1.—Columbia Ins. Co. v. Chatter- 15. Lepman v. Employers Lia- 23. Stix v. Travelers’ Indemn. Co., 
jee, 93 Okl. 249, 219 P 102. bility Assur. Corp., Ltd., 170 Ill. A.] supra 
[a] Reason for rule.—Where an| 379. 24 Stix v. Travelers’ Indemn. Co., 
upset or tipover is caused by a col- 16. Center Garage Co. v. Coltm-]| supra 
lision, insurer is just as liable under] bia Ins, Co., 96 N. J. L. 456, 115 A 25. Stix v. Travelers’ Indemn. Co., 
an “accidental collision policy’ as| 401. supra. 
though the damage had_ resulted 17. Center Garage Co. v. Columbia 26. See Insurance §§ 695-708. 
directly from the collision, because} Ins. Co., supra. 27. See cases infra §§ 380, 301. 
the injury to the car is as much due [a]. Under policy issued to seller Actions, pope settlement see Insur- 
to the collision, although indirectly,|and buyer as their respective in-|] ance § 70 
as if the upset had not occurred.|terests might appear, the seller, on 28. doe “Insurance §§ 705-707. 
Southern Casualty Co. v. Johnson, 24|the total destruction of the car, is 29. Rohrbach v. Travelers’ Indemn. 
Ariz. 221, 207 P 987. To same effect | entitled to recover the value of his|Co., 278 Pa. 74, 122 A 217. 
Columbia Ins. Co. v. Chatterjee, 93]interest in the car just prior to the 30. Rohrbach v. Travelers’ Indemn. 
Oki. .249,, 219 RP 102, happening of the accident. Center |Co., supra. 
8. See supra § 372. Garage Co. v. Columbia Ins. To., 96 Rescission of contracts generally 
9. Haussler v. Indemnity Co. of|N. J. L. 456, 115 A 401. see Contracts §§ 648-691. 


America, 227 Ill. A. 504; Union Ins. 
Soc. v. De Salvo, 17 Oh. A. 477. 
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Ins. Co., supra. 
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31. Rohrbach v. Travelers’ Indemn. 
Cos, 278 Pas-74; 122 An21 7, : 
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been barred by the limitation stated therein.®? 

_ Grounds. A compromise and settlement of a 
elaim under an automobile collision insurance pol- 
icy may be set aside or avoided upon the grounds 
authorizing the rescission of a contract generally,*? 
or more particularly of an agreement of compro- 
mise generally.** However, a settlement cannot be 
rescinded on the ground of fraud where the alleged 
fraud is predicated upon a mere expression of opin- 
ion®> or on misrepresentations as to matters of 
which both parties had equal opportunities of 
knowledge.®® 

Return or tender of consideration. Under the 
rules appheable to contracts generally,** and to 
agreements of compromise and settlement,** a party 
eannot disaffirm or rescind a settlement, without 
returning, or offering to return, the consideration 
received.®9 

[§ 381] c. Appraisal and Arbitration.*° Where 
aan automobile collision insurance policy provides 
that, in the event of disagreement as to the amount 
of loss or damage, the same must be determined by 
competent and disinterested appraisers before re- 
covery can be had and that the sum for which the 
company is liable shall be payable a specified time 
after proof of loss, including an award by ap- 
praisers when appraisal is required, an appraisal 
is not a condition precedent to plaintiff’s right of 
recovery.*! An agreement to submit the question 
of damages to appraisers under the provisions of an 
automobile collision insurance policy is not an agree- 
ment to submit to arbitration,*? and the proceed- 
ings thereunder are not governed by statutes per- 
taining to arbitrations.42 For these reasons ap- 
praisers, selected under the provisions of a policy, 
are not arbitrators,** and consequently an award 
by appraisers cannot be avoided on the ground 
that they were not under oath as required by the 
arbitration: statutes.*° ; 

Operation and effect. In the absence of fraud 
an award of appraisers, under the provisions of a 
policy, fixing the amount of damages to the insured 
vehicle from a collision, is binding and conclusive 
on the question of damages.*® 

Nonwaiver agreements. A nonwaiver agreement 
between the company and insured, entered into at 
the time appraisers were appointed, under the pro- 
visions of the policy, to determine the amount of 
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the damage to the insured automobile, which pro- 
vides that the appraisal shall not be considered as 
waiving rights or as admitting or denying lability, 
while reserving the question of liability, does. not 
affect the conclusions of the finding of the apprais- 
ers as to the amount of the loss.4* 

Impeaching award. The statement of an ap- 


praiser, appointed under an insurance policy, that 


he does not think that the award represents the 
amount of damage to which insured is entitled and 
that he signed it only because he believed that. it 
would not be binding, is insufficient to avoid the 
award,*® as an appraiser will not be heard to im- 
peach his own decision.*® 

[§ 382] 8. Discharge of Liability; Right to Pro- 
ceeds.°° Some automobile’ collision insurance poli- 
cies provide that insurer has the right either to re- 
place or repair the damaged property or pay for it 
in money.®! Under such a provision the owner of 
an insured automobile which has been injured ¢an- 
not succeed in an action on the policy for money 
damages if the insurance company has already 
made an offer to repair the loss in accordance with 
the contract, and insured has refused to deliver the 
ear for that purpose.®? Where the insurance com- 
pany elects to repair the car after an accident, in- 
sured, on finding that the repairs have been improp- 
erly made, may sue and recover the cost of the neces- 
sary repairs,°? notwithstanding the car was previ- 
ously abandoned to the company because of its 
practical destruction by the faulty repairing, and 
the action was originally brought to recover as for 
a total loss of the car, insured having at the time 
of his election to take back the car reserved all 
his rights.>+ 

Right to proceeds. Where a conditional pur- 
chaser takes out a policy on an automobile insuring 
the conditional seller as his interest might appear, 
the effect is to give the conditional seller an interest 
in money which may become due on the policy in 
the event of a loss,°> but he is not entitled to a sum 
in excess of his interest in the property insured.®* 

[§ 383] 9. Subrogation of Insurer—a. In General. 
In accordance with the general rules pertaining 
to the subrogation of insurance companies,®" in- 
surer of an automobile against accidental collision, 
who pays to insured the amount of the damage, is 
subrogated to all of insured’s rights of action 


the extent] Co., 118 Misc. 799, 194 N¥S 798. 


32. Rohrbach v. Travelers’ Indemn. Wis 
‘Co., supra. of the damage and the probable cost 44. Williams v. Hamilton F, Ins. 

23. See Contracts §§ 651-669. of repairs. . Rohrbach v. Travelers’ | Co., supra, — 

34. See Compromise and Settle- | Indemn. Co., 278 Pa. 74, 122 A 217. . 45. Williams v. Hamilton F. Ins. 
ment §§ 40-54. 37. See Contracts §§ 679-682. Co., Supra. 

35. Rohrbach v. Travelers’ Indemn. 38. See Compromise and Settle- 46. Williams v. Hamilton F. Ing. 
Go:, 278n Pa} 14,122, A217. ment §§ 57, 58. Co., supra. | 

[a] Cost of repairs to insured au- 39. Rohrbach v. Travelers’ Indemn. 47. Williams v. Hamilton F. Ins: 
tomobile.—Where an insurance com-|]|Co., 278 Pa. 74, 122 A 217. : Cox supra. _ 
pany settles a claim for damages to [a] Illustration.—Where an insur- 48. Williams v. Hamilton F, Ins. 
an automobile insured by it before ance company, in settlement of aJ|Co., supra. 
the machine has been repaired, or|claim against it on a policy insuring 49. Williams v. Hamilton F. Ins. 
any contract made for its repair,|an automobile against damage by Co., Supra. 
statements by insured as to the cost] collision, receives and retains the 50. Payment or discharge of loss 


of repair, however exaggerated, are 
mere statements of opinion which do 
not authorize the insurance company 
to disaffirm the settlement for fraud. 
Rohrbach vy. Travelers‘ Indemn. Co., 
278 Pa. 74, 122 A 217. 

36. Rohrbach v. Travelers’ Indemn. 
Co., supra. 

[a] ‘Coat of repairing insured au- 
tomobile.—A settlement between an 
insurance company and the owner of 
an insured automobile cannot be set 
aside for fraud where the alleged 
fraudulent statements of insured as 
to the cost of repairing the injured 
automobile were made before the ma- 
chine was repaired, and the insurance 
company had every opportunity that 


canceled policy, and the amount re- 
covered against the other party to the 
collision by virtue of its right to sub- 
rogation given it by the policy, it can- 
not, while so retaining the benefits, 
disafirm the settlement for the fraud 
of insured. Rohrbach y. Travelers’ 
Indemn. Co.,,278 Pa. 74, 122 A 217. 
40. Arbitration generally see Ar- 
bitration and Award 5 C. J. pl 


41. Williams v. Hamilton F. Ins. 
Co., 118 Misc. 799, 194 NYS 798. 

42. Williams v, Hamilton F., Ins. 
Co., Supra, 

“Appraisement” and “arbitration” 
distinguished see Arbitration and 
Award § 4. 


43. Williams v. Hamilton F. Ins. 


(53 N. S$. 355, 50 DomLR 573. 


generally see Insurance §§ 710-712. 
51. See cases infra this section, 
Option to restore or repair under 

fire insurance poBoisp see Fire Insur- 

ance §§ 601-609. 

52. Sare y. U.S. Fidelity, ete:,’ Co; 


53. Merchants, etc., Guarantee, 
LACH OKO PRA Prevost, 35 Que. KK. B.306. 

54. Merchants, ete.,' Guarantee, 
etc., Co. v. Prevost, supra. 

55. Auto Owners’ Protective Exch: 
v. Edwards, (Ind. A.) 136 NE 577. 
~ 56. Auto Owners’ Protective Exch. 
v. Edwards, supra. 

57. See Insurance § 714; Fire’ In- 
surance §§ 618-660; Liability Insur- 
ance’ §§ 114-116. - 
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against third persons who may be responsible for 
the loss.65 This subrogation takes place by opera- 
tion of law®® and irrespective of any express stipu- 
lation to that effect in the policy.*° 
Assignment of claim against third person. Al- 
though an insurance company may recover the 
damages paid to insured from the party responsible 
- therefor by virtue of the principles of subrogation,** 
it can also base its right to recovery upon an as- 
signment from the party injured.*? Where a policy 
provides for the assignment of the claim against 
the wrongdoer, insured is under no ‘obligation to 
make the assignment until insurer has paid the 
indemnity.®* However, the provision of a policy 
requiring insured to assign in writing his claim or 
cause of action against the wrongdoer gives insurer 
no greater right with respect to subrogation than 
the law would confer if the contract were silent 
on that subject.*4 
Release of third person by insured. Where a 
policy calls for subrogation and insured settles with 
or releases a wrongdoer from his lability for. the 
loss before payment thereof by the insurance com- 
pany, the latter’s right to be subrogated against 
the wrongdoer is destroyed,®* and to that extent in- 
surer is relieved from liability on the policy.®%® 
Waiver of right. An insurer does not waive his 
right to subrogation stipulated for in the policy 
because an attorney for insurer, who, for want of 
authority to act and because a reasonable time had 
not elapsed to make investigation, refuses to take 


an assignment of a claim against the wrongdoer, and | 


insured immediately after such refusal settles the 
claim with the wrongdoer.** 

[§ 384] b. Actions To Enforce Right. The rules 
applicable in actions to enforce the right of subro- 
gation generally®* apply in actions to enforce the 
right of subrogation of insurer under an automobile 
collision insurance policy.®® 

Parties. 
to parties’® it has been held that insurer can main- 
tain its action only in the name of insured to the 
use of insurer,’? or, where the right of insurer is 
based upon an assignment, in the name of the as- 
signor to the use of the assignee.??_ A statute pro- 
viding that an action shall be brought in the name 
of the real party in interest is not violated where 
a suit is brought by insured, against the person 
whose fault was the cause of the injury, for the 
benefit: of insurer in accordance with the provisions 
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of the policy,7? it not appearing that insurer’s 
cause of action had been previously transferred to 
the insurance company.’* Where the insured owner 
of an injured car has been partially reimbursed by 
the insurance company and insurer, by agreement, 
is subrogated to the rights of the owner to the ex- 
tent of the payment made, the right of action 
against the wrongdoer for damages is still in the 
owner and he may sue therefor in his own name,*® 
the question of the distribution of the proceeds 
being a matter between the owner and the insurance 
company only.7® 

[§ 385] 10. Actions on Policies—a. In General. 


The rules and principles that govern actions on © 


policies of insurance in general’? apply in an action 
on a contract or policy of automobile collision in- 
surance,’® except in so far as the peculiar nature 
of this form of policy or special statutes’® affects 
the procedure. 

Actions by conditional seller. Where an action 
is brought by a conditional seller on a policy taken 
out by the conditional purchaser insuring plaintiff 
as his interest might appear, the conditional seller’s 
right to recover depends on insured’s right to re- 
cover,®° and insurer may make any defense against 
plaintiff which it could make against insured.** 

Parties. Under a statute requiring the joinder 
of all parties having an interest in the subject of 
the action,®? it is necessary, where proper objection 
is made, in an action on a policy issued in favor 
of a conditional purchaser and also insuring the 
seller as his interest may appear, that both the 
seller and buyer be made parties to the action.®* 

[§ 386] b. Pleading. The rules relating to the 
pleadings in actions on insurance policies in gen- 
eral§* ordinarily apply.8®> In some jurisdictions the 
form of a complaint or declaration in an action on 
insurance policies is prescribed by code or statute,** 
but, in case there is no statutory form covering 
collision insurance policies, a complaint’ which fol- 
lows an analogous statutory form applicable to other 
policies is sufficient.8? It is essential that the peti- 
tion allege the value of the automobile at the time 
of the injury or the extent of the damage thereto ;*® 
however, where a petition is drawn on the theory of 
a total loss, an omission expressly to allege the 
value of the car at the time of the injury will not 
be fatal, where such element of value is supplied by 
virtue of a statute,8® or where the defect is aided 
by averments in defendant’s answer raising an 


58. 
v. Edwards, supra; Sexton v. Ander- 
son Electric Car Co., (Mo. A.) 234 
SW 358; Allen, etc., Auto Renting 
Co. v. United Tract. Co., 91. Misc. 
531, 154 NYS 934. Continental Auto 


Ins. Assoc. v. International Motor 
Co.,.3 Pa. Dist; & Co. 504. 
59. Sexton v. Anderson Electric 


Car Co., (Mo. A.) 234 SW 358. 

60. Allen, ete., Auto Renting Co. 
v.. United Tract. Co., 91 Misc. 531, 
154 NYS 934. 

61. See cases supra note 58. 

62. Continental Auto Ins. Assoc. 
v. International Motor Co., 3 Pa. Dist. 
& Co. 504 

63. Auto Owners’ Protective Exch. 
v. Edwards, (Ind. A.) 136 NE 577. 

64, Auto Owners’ Protective Exch. 
v. Edwards, ‘Supra. 

65. Auto Owners’ Protective Exch. 
v. Edwards, supra; American Auto. 
Ing Gow. lark, (Kan.) 2522/0215; 
Maryland Motor Car Ins. Co. v. Hag- 
gard, (Tex. Civ. A.) 168 SW 1011. 

66. Auto Owners’ Protective Exch. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Auto Owners’ Protective Exch.|v. Edwards, 


| Car Co., 


(Ind. A.) 136 NE 577; 
Maryland Motor Car Co, v. Haggard, 
(Tex. Civ. A.) 168 SW 1011. 
67. Maryland Motor Car Ins. Co. 
v. Haggard, supra 
68. See Subrogation [37 Cyc 383 
et seq]. 
69. 
70. 


See cases infra this section. 
See generally Parties [30 
Continental Auto Ins. Assoc. v. 
International Motor Co., 3 Pa. Dist. 
& Co. 504. 

72. Continental Auto Ins. Assoc. v. 
International Motor Co., supra. 

73. Sexton vy. Anderson Electric 
Car Co., (Mo. A.) 234 SW 358. 

74. Sexton v. Anderson Electric 
supra. 
75. yker v. Texas Co., 201 Ala. 
585, 79 Rf 7, LRAI9VI8F 142. 

76. Wyker v., ‘Lexas:" Cos, supra’y 
Sexton v. Anderson Electric Car Co., 
(Mo, A.) 234 SW 358. 


77. See Insurance §§ 776-891. 
78. See infra §§ 386-392. 
79. See statutory provisions. 


80. ‘Auto Owners’ Protective Exch. 
v. Edwards, (Ind. A.) 1386 NE 577. 

81. Auto Owners’ Protective Exch. 
v. Edwards, supra, 

82. See statutory provisions. 

Joinder of plaintiffs in code plead- 
ing see Parties [30 Cyc 113 et seq]. 

83. Auto Owners’ Protective Exch. 
v. Edwards, (Ind. A.) 136 NE 577. 

84. See Insurance §§ 793-808. 

85. See cases infra this section. 

Issues, proof, and variance gen- 
erally see Insurance §§ 809-821. 

86. See statutory provisions. 

87. Yorkshire Ins. Co. v. Bunch- 
Morrow Motor Co., 212 Ala. 588, 103 
S 670 (following fire insurance form). 

88. Wolff v. Hartford F. Ins. Co., 
204 Mo. A. 491, 223 SW 810. 

89. Wolff v. Hartford F. Ins. Co., 
supra 

faa Dlustration.—A petition to re- 
cover for a total loss on an automo- 
bile in a collision necessarily alleged 
the value of the property at the time 
of the injury in view of a statute 
providing that no company shall take 
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issue as to the value of the automobile at the time 
of the collision.®°° In an action by the conditional 
seller of an automobile on a policy taken out by 
the conditional purchaser insuring plaintiff as his 
interest might appear, plaintiff must aver that in- 
sured has performed all the conditions of the policy 
on his part to be performed.®*! The violation of a 
condition in a collision insurance policy that the 
automobile should not be used in carrying passen- 
gers for compensation is an affirmative defense and 
must be pleaded to be available as a means of 
defeating recovery on the policy.°? Similarly in- 
surer cannot defeat an action on the ground that 
plaintiff did not show that sworn proof of loss was 
furnished as required by the policy where this de- 
fense was not set up in the answer.®? 

Payment or tender. Where a loss has been oc- 
casioned under an automobile collision policy, by the 
acts of a wrongdoer, insurer need not plead pay- 
ment or tender as a condition precedent to his right 
to have the benefit of a settlement made by the 
insured with the wrongdoer.®* 

[§ 387] ¢. Evidence—(1) In General. The rules 
of evidence which govern in actions on insurance 
policies generally apply in an action on a policy of 
automobile collision insurance in regard to presump- 
tions,®> burden of proof,®® and admissibility of the 

_ evidence.®? Such rules also apply with reference 

to the weight and sufficiency of the evidence,®* and 

in regard to estoppel or waiver on the part of in- 
surer to avail itself of particular defenses.%® 
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Breach of conditions.1 Defendant has the burden 
of proving noncompliance with those conditions in 
a policy which are in the nature of conditions sub- 
sequent upon a breach of which the company is 
relieved from liability,? and there is no burden on 
plaintiff to prove in the first instance a nonviola- 
tion of such a condition.® 

[§ 388] (2) Risks and Causes of Loss. The bur- 
den of proof is on plaintiff to establish that the 
damage sustained by the insured car was the result 
of a collision as defined by the policy,* and it must 
be proved by the greater weight of the evidence.® 
Within the general rules® any evidence is admissible 
which tends to show that the injury for which in- 
demnity is sought was covered by the policy.’ 

Excepted risks or causes. The fact that the loss 
or injury was due to an excepted risk or cause must 
be established by the evidence.® 

[§ 389] (3) Extent or Amount of Loss. Plaintiff 
has the burden of proving the extent or amount of 
his loss or damage, where that fact is in issue.® 
If defendant seeks to reduce the amount recoverable, 
the burden is on it to prove the facts on which 
it relies for such reduction.1° In accordance with 
general rules! any competent evidence is admis- 
sible on an issue as to the extent or amount of 
the loss which plaintiff is entitled to recover which 
tends to prove that fact.1? The question as to the 
extent of the damage to the injured automobile is 
a proper subject for expert testimony,!? providing 


f42 C.J] 


a risk on any property having a ratio 
greater than three fourths of the 
value of the property insured, and 
when taken its value shall not be 
questioned in any proceeding, this 
precluding defendant from denying 
the value of the automobile at the 
time the policy was written. Wolff 
v. Hartford F. Ins. Co., 204 Mo. A. 
491, 223 SW 810. 

90. Wolff v. Hartford F. Ins. Co., 
supra. 

ta] TIllustration.—Where, in an ac- 
tion for total loss of an automobile, 
_the petition does not allege the value 
of the automobile, such issue is raised 
by an answer which avers that be- 
tween the time the policy was issued 
and the date it was damaged it had 
greatly depreciated in value and was 
only of the reasonable actual value of 
four hundred dollars, and defendant 
cannot be heard to complain that the 
petition did not properly plead such 
issue. Wolff v. Hartford F. Ins. Co., 
204. Mo. A. 491, 223 SW 81-0. 

91. Auto Owners’ Protective Exch. 
v. Edwards, (Ind. A.) 1386 NE 577. 

92. Center Garage Co. v. Ee Te: 


Ins. Co., 96 N. J. L. 456, 115 A 401. 
93. Garford Motor Truck Cav. 
Miller’s Nat. Ins. Co., 230 Ill. A. 
622. 


94. Auto Owners’ Protective Exch. 
v. Edwards, (Ind. A.) 136 NE 577. 


95. See Insurance §§ 822, 823. 

96. See Insurance §§ 824-834. 

97. See Insurance §§ 835-851. 

98. See Insurance §§ 852-861. 

99. See Insurance § 860. 

[a] Evidence held sufficient to 
show that insurer waived require- 
ment in policy as to written proof 
of loss. Yorkshire Ins. Co. v. Bunch- 


Morrow Motor Co., 212 Ala. 588, 103 
S 670. 

1. See generally Insurance § 828. 

2. Center Garage Co. v. Columbia 
Ins. Co., 96 N. J. L. 456, 115 A 401. 

3. Center Garage Co. v. Columbia 
Ins. Co., supra. 

4 Continental Casualty Co. 
Paul, 209 Ala. 166, 95 S 814, 30 ‘ALE 
802 {overr St. Paul F. & M. Ins. Co. v. 
American Compounding Co., 211 Ala. 
593, 100 S 904]; Rouse v. St. Paul F. 
& M. Ins. Co:; 203 Mo. A. 603, 219 SW 


688; Hardenbergh v. Employers’ Lia- 
bility Assur. Corp., 80 Misc. 522, 141 
NYS 502 [rev 78 Mise. 105, 1388 NYS 


662]. See generally Insurance §§ 832, 
833. 
fa] Res ipsa  loquitur.—Where 


plaintiff’s automobile was left on an 
incline in the highway and was later 
found damaged at the bottom of a 
near-by chasm, the unexplained cause 
of the accident was not aided for 
plaintiff by the principle of res ipsa 
loquitur. Continental Casualty Co. v. 
Paul, 209 Ala. 166, 95 S 814, 30 ALR 
802. 

5. Rouse v. St. Paul F. & M. Ins. 
Co., 203 Mo. A. 603, 219 SW 688, And 
see generally Insurance § 861. 

[a] Evidence held sufficient to 
show that the automobile when dam- 
aged was being used within the terms 
of the policy. “Cohen v. Chicago Bond- 


ing, etc., Ins. Co., 146 Minn. 222, 178 
NW. 485. 
{[b] Evidence held insufficient to 


show collision within terms of policy. 
Cantwell v. General Acc., etc., Assur. 
Corp., 205 Ill. A. 3835; Hardenbergh v. 
Employers’ Liability Assur. Corp., 80 
Misc, 522, 141 NYS 502 [rev 78 Misc. 


105, 188 NYS 662]; Stuht v. U. S. 
Fidelity, ete., Co., 89 Wash. 93,5154 
P1372 


6. See Insurance § 849. 

7. See cases infra this note. 

{a] Parol evidence is inadmissible 
to show that the word ‘‘collision” in 
a policy included overturning. Olym- 
pic Securities Co. v. Pennsylvania F. 
Ins, Co., 135 Wash, 307, 237) P 707. 

[b] Evidence held admissible.—In 
an action on an automobile collision 
policy, based on an alleged accidental 
collision, in that the automobile ran 
into a stump, testimony of an ex- 
pert on automobile repairing, who re- 
paired the automobile in question, 
that in his opinion damage to the 
crank case was from outside inter- 
ference rather than from something 
breaking loose from inside, was prop- 
erly admitted. Yorkshire Ins. Co. v. 
Bunch-Morrow Motor Co., 212 Ala. 
588, 103 S 670, 671. 

8. See generally Insurance § 832. 

[a] Evidence held sufficient (1) 
to show that plaintiff was driving on 


the wrong side of the road, within 
the policy. Ross v. Michigan Mut. 
Auto. Ins. Co., 224 Mich. 263, 195 NW 
88. (2) To show that damage was 
caused by an upset, within the policy. 
Stuht v. U. S. Fidelity, ete, Co., 89 
Washi 93) 154, Pot37. 

[b] Evidence held insufficient to 
show unlawful transportation of in- 
toxicating liquer. Cohen .v. Chicago 
Bonding, etc., Co., 146 Minn. 222, 178 
NW 485. 

_Burden of proof as to excepted 
risks or causes see Insurance § 832. 

9. Center Garage Co. vy. Columbia 
rns: +Co;° 96-UN. (Soa 456, bib eA aod. 
See Insurance § 833. 


10. Garford Motor Truck Co. v. 
petted iis Nat, Ins:; "Co.,7- 2807 WN) AY 
622. 


{a] Iustration.—Where the policy 
limits the liability of insurer to the 
actual cash value of the automobile 
at the time of the loss, the burden 
is on defendant to establish that. the 
value of the insured car at the time 
of the collision was less than the cost 
of repairing the damage to the car, 
it being no part of plaintiff’s case to 
negative this proposition. Garford 
Motor Truck Co. v. Miller’s Nat. Ins. 
Co., 230 Ill. A. 622. 

11. See Insurance § 850. 

12. See cases infra this note. 

[a] Evidence held admissible.— 
Testimony as to condition in which 
automobile was found after alleged 
accidental collision. Yorkshire Ins. 
Co. v. Bunch-Morrow Motor Co., 212 
Ala, 588, 103 S 670. 

{b] Evidence held inadmissible.— 
In an action against an insurance 
company on a policy insuring an auto- 
mobile against damage by collision 
and fixing the measure of recovery at 
the cost of suitable repair or replace- 
ment of the parts injured or de- 
stroyed, not to exceed the actual cash 
value of the car at the time of the 
collision, it is error to permit insured 
to testify that he offered to turn the 
car over to insurer if it would give: 
him a new one. Haussler v. In- 
yee an Company of America, 227 Ill. 


13. Wolff. v. Hartford F, Ins. Co., 
204 Mo, A, 491, 223 SW 810. 
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the expert witnesses are properly qualified.** 

Depreciation. Although there is no presumption 
as to depreciation,!® it is common knowledge that 
the value of a car ordinarily depreciates with use,*® 
and hence such depreciation is to be taken into 
consideration as an element in determining the 
value of a car which has been totally destroyed.’ 
Consequently the value of an automobile at the 
time of a collision is not equivalent to the purchase 
price where the car has been in use during the 
intervening period,'’-and the burden is on plaintiff 
to show either that there had been no deterioration 
in value, if that was the fact, or, if the fact was 
the contrary, then to. prove the extent of that de- 
preciation.'® 

[§ 390] d. Trial. The trial of actions on auto- 
mobile collision insurance policies is governed gen- 
erally by the same rules as apply to other insurance 
policies.?° 

Questions of law and fact. In accordance with 
such rules if the evidence on a question of faet 1s 


sufficient?! and is conflicting or is of such a nature’ 


that different inferences might reasonably be drawn 
therefrom, the question is for the jury to determine 
and should be submitted,?? but it is a matter of law 
for the court when the facts are admitted or free 
from doubt.?* 

The instructions are governed by the general 
rules.24 They must be predicated upon pertinent. 
‘facts2® within the scope of the pleadings,?° and 
should refer the jury to the evidence and not 
to the pleadings,?” and must not assume the ex- 
istence or nonexistence of a fact in, dispute.?® 
Where the amount or extent of the company’s lia- 
bility is in dispute, the court must fully and clearly 
state and apply the law applicable thereto.*® 

[§ 391] e. Amount of Recovery—(1) In General. 


14. See cases infra this note. 
{a] Qualification of experts.—(1) 
A witness who testified that he was 


[b] 
an attorney and had personally owned 


jury as to: 
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shire Ins. Co. v. Bunch-Morrow Motor 
Co,, 212 Ala. 588, 103 S 670. 

Evidence insufficient to go to 
(1) Whether automobile 


ee ee 
a pags fi 


tat 


[§§ 389-393 
The amount which plaintiff is entitled to recover 
generally depends upon the terms of the policy,”° 
and the language of the contract, so far as ap- 
plicable to the question, must determine the rule 
as to the measure of damages to be followed.** 
Where, in an action on a policy insuring an auto- 
mobile against damage by collision, it is shown that 
parts of the insured car were, as a result of a col- 
lision, smashed or destroyed and had to be replaced, 
plaintiff is entitled to judgment for at least nominal 
damages, and a dismissal of the complaint is im- 
proper,®? but the amount awarded by the Jury must 
not be excessive.*® 

[§ 392] (2) Special Damages and Attorney’s 
Fees.*4 Under some statutes®® insured is author- 
ized to recover an attorney’s fee if it appears 
from the evidence that insurer has vexatiously re- 
fused to pay the loss.*® Direct and positive evidence 
to the effect that the delay in payment was vexa- 
tious is not required,®? but the jury may infer that 
the delay was vexatious from a survey of all the 
facts and circumstances in the case tending to re- 
veal the conduct of the insurance company with 
respect to the matter.** In this connection they 
may take into consideration the validity of plain- 
tiff’s claim and the fact that it became necessary 
to institute suit to collect it,°® and it has been held 
that the fact that insurer declined to compensate 
the loss without litigation is of itself evidence tend- 
ing to prove that the delay in the matter was vexa- 
tious.*° 

[§ 393] C. Insurance against Confiscation—1. Na- 
ture and Validity. Confiscation insurance is a type 
of insurance contract issued in favor of a seller of 
automobiles, who retains title to or mortgages 
thereon to secure the unpaid purchase price, by 
which insurer agrees to indemnify such seller 


{a] Instructions properly refused 
which would suggest to the jury that 
they might indulge in conjecture in 
order to determine a question ma- 


three machines in five years, and per- 
sonally had the experience of having 
‘a machine wrecked, and had been at- 
torney for different automobile con- 
cerns and had frequently ridden in 
plaintiff’s automobile, did not thereby 
show that he was qualified as an ex- 
pert to testify as to whether or not 
plaintiff’s automobile had deteriorated 
between certain dates, Wolff v. Hart- 
ford F. Ins. Co., .204 Mo. A. 491, 223 
Sw. 810. (2) In an action. against 
an insurance company to recover for 
total loss of an automobile in a col- 
lision, one who was engaged in the 
automobile salvage business for a 
number of years and examined the 
automobile in question, and another 
who had been engaged in the auto- 
mobile repair business for seven 
years, were qualified to testify as ex- 
‘perts on the question of whether or 
not the automobile in question could 
be repaired so as to operate properly 
as an automobile. Wolff v. Hartford 
ES insy 1Co.,, Supra; 

15. Center Garage Co. 
TMs CO 9G. IN. wa 1a, 256, 

16. Center Garage Co. 
Ins, Co., Supra. 


v. Columbia 
115 A 401. 
vy. Columbia 


17. Center Garage Co. v. Columbia 
Ins. Co., Supra. 
18. Center Garage Co. v. Columbia 


Ins. Co., supra. 

19. Center Garage Co, v. Columbia 
Ins. Co., supra. 

20. See Insurance §§ 862-878. 

21. Center Garage Co. v. Columbia 
Ins. Co., supra. And see cases infra 
this note. 

[a] Evidence held for jury.—On 
question of accidental collision. York- 


was totally destroyed. Wolff v. Hart- 
ford #. Ins. Co., 204 Mo, A, 491, 223 
SW 810. (2) Cause of loss. Conti- 
nental Casualty Co. v. Paul, 209 Ala. 
166, 85 S 814, 30: ALR 802 [overr St. 
Paul F,. & M. Ins. Co. v. American 
Compounding Co.,' 211 Ala. 5938, 100 
S 904]. (3) Whether automobile 
was used to carry passengers in vio- 
lation of policy. Center Garage Co. 
v. Columbia Ins. Co., 96 N. J. L. 456, 
115 A 401. (4) Whether collision was 
covered by policy which excluded up- 
sets. Stuht v. U. S. Fidelity, etc., Co., 
89 Wash. 93, 154 P1387. (5) On ques- 
tion of accidental collision. Hamilton 
v. American Indemn. Co, 82 Pa. 
Super. 191. 

22. Kunkle v. Union Casualty Ins. 
Co., 62 Pa. Super. 114; Drew v. Ameri- 
can Automobile Ins, Co., (Tex. Civ. 
A.) 207 SW: 547, 

[a] Extent of depreciation in value 
of insured car by uSe to the accident 
which destroyed it is a question of 
fact to be determined by the jury. 
Center Garage Co. v. Columbia Ins. 
Go., 96 N. J. L..456; 115A‘ 420i: 

[b] Werdict improperly directed.— 
Drew v. American Automobile Ins, 
Ca., (Tex.' Civ. A.) 207, SW) 547. 

23. Hamilton v. American Indemn. 
Co., 82 Pa. Super. 191. 

24. See Insurance §§ 873-877. 
Rouse v, St. Paul F. & M. Ins. 
. 6038, 219 SW 688. 

. St. Paul FE. & M. Ins. 


. St. Paul KF. & M. Ins. 
Con supra. 

28. Lepman v. Employers Liability 
Assur. -Corp., Ltd, L701 AS 379. 


terial to the issue. Lepman vy. Em- 
ployers Liability Assur. Corp., Ltd., 
LO Ley Aseiot9: 

29. See cases infra this note. 

[a] Instructions held erroneous as 
to: (1) Liability of insurer. Rouse 
v. St. Paul F..& M. Ins. Co., 203 Mo. 
A. 603, 219 SW 688. (2) Value of de- 
stroyed car. Center Garage Co. v. 
Columbia Ins, Co., 96 N. J. L. 456, 115 
Alep4ouy (3) Measure of damages. 
Haussler v. Indemnity Co. of Amer- 
ica, 227 Tll. A. 504. (4) Amount re- 
coverable under policy containing de- 
ductible clause. Stix vy. Travelers’ 
Indemn. Co., 175 Mo. A, 171, 157 SW 


870. 

30. See supra § 378. 

31. Haussler v. Indemnity Co. of 
America, 227 Ill. A. 504. : 


Actions by subrogated insurer see 
supra § 384. ; 

32. Wilson Bryant Co,, Ine. v. 
Agricultural Ins. Co., 171 NYS 218. 

33. See cases infra this note. 

[a] Damage not excessive.—Cohen 
v. Chicago Bonding, etc., Co., 146 
Minn, 222, 178 NW 485. 

34. See Insurance §§ 887—891. 

35. See statutory provisions. 

Construction and operation of stat- 
utes see Insurance §§ 888-891. 

36. Stix v..Travelers’ Indemn. Co., 
175 Mo. A. 171, 157 SW 870, 


87. Stix v. Travelers’ Indemn. 
supra. 
38. 
supra, 
39. 
supra. 
40. Stix v. 

supra. 


Stix v. Travelers’ Indemn. 


Stix v. Travelers’ Indemn. 


Travelers’ Indemn. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 393-396] 


against loss sustained by reason of the confiscation 
of the automobile by public authorities because of 
its use, other than by insured, in violation of law.** 

Validity. Although the validity of confiscation 
insurance has been contested on the ground that 
any contract which has for its manifest purpose a 
tendency to interfere with the due enforcement of 
law, or which offers a temptation to violate the law, 
or which undertakes to indemnify another against 
the consequences of an act which is illegal, is void,*? 
it has been held that the contract does not. con- 
travene public policy but is valid and enforceable.** 
The purpose and effect of the insurance is not to 
protect a violator of law, but to guarantee to the 
seller his security if the law should be violated by 
his buyer without the seller’s knowledge or con- 
sent.*4 The fact that such contracts would have a 
tendeney to make the seller of an automobile negli- 
gent in investigating or inquiring as to the character 
of the buyer, or the business in which he proposed 
to engage, does not make them void,** for it cannot 
be said that the insurance policy necessarily begets 
negligence so as to be against public policy.*® 

Statutory protection of conditional sellers. Not- 
withstanding by certain provisions of the prohibi- 
tion laws the interest of an innocent seller of an 
automobile, who retains title or a mortgage thereon 
to secure the unpaid purchase price, is not for- 
feited by the seizure of the vehicle for a violation 
of his buyer,*’ the seller’s interest is not so fully 
protected as to render insurance against confisca- 
tion contrary to public policy, where’by the pro- 
visions of other applicable statutes in force such 
complete protection is rendered doubtful if not 
negatived.*® 

{§ 394] 2. Form and Construction of Contract. 
Confiscation coverage is effected by means of an in- 
dorsement or rider clause*® or bond,°° attached to 
a policy insuring the automobile against the usual 
and more common hazards, and is ordinarily only 
issued in connection with insurance on automobiles 
containing conditional sales indorsements where em- 
bezzlement coverage is also given.*t 

Construction. General rules pertaining to the 
construction of insurance policies>? apply.®? <Ac- 
cordingly a confiscation coverage clause or rider will 
be construed with reference to the entire contract 
of insurance,** and the fact that the confiscation 
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bond and the policy to which it is attached are: 
executed by different companies will not prevent 
such construction where the confiscation bond re: 
fers to the policy for the description of the auto-~ 
mobile insured and for specified conditions of lia-~ 
bility and both are a part of the same instrument : 
and were executed contemporaneously as one trans- 
action.°> Similarly, where the contract is so drawn 
as to be ambiguous and uncertain, and to require 
construction, the courts resolve the doubt in favor 
of insured and against insurer.°° Thus, where a 
clause, covering confiscation by municipal, federal, 
or state authorities by reason of the violation of + 
the provision of any municipal, federal, or state 
law, was attached so as to become incorporated 
into a policy insuring against specified hazards in 
the United States and Canada, the obligation of in- 
surer under the contract was held to include the 
territory and authorities of the Dominion of Can- 
ada,°* as the terms ‘‘municipal, federal, or state’’ 
were properly applicable to Canada as well as to 
the United States,°* there being no words in the 
contract limiting their application to the United 
States.°° 

[§ 395] 3. Avoidance and Forfeiture. In accord- 
ance with general rules,®°° when insurer at the time 
of the issuance of the policy had knowledge of 
existing facts which, if insisted on, would invali- 
date the contract from its very inception, such 
knowledge constitutes a waiver of conditions in 
the policy inconsistent with the known facts, and 
insurer is estopped from asserting the breach of 
such conditions.®+ ; 

Knowledge of agent.°? Similarly, where the agent 
of an insurance company knew that an automobile 
about to be insured against confiscation was second- 
hand, but chose to insure it as a new ear, the knowl 
edge of the agent will be imputed to the company, 
and it will be estopped to urge the alleged false 
representation by insured in that respect as a de- 
fense to-.its liability on the policy.®* 

[§ 396] 4. Risks and Causes of Loss. <A confisca-_ 
tion contract which undertakes to indemnify against 
all direct pecuniary loss which insured may sus- 
tain caused by the confiscation by municipal, fed- 
eral, or state authorities of an automobile by 
reason of the violation of the provisions of any 
municipal, federal, -or state law, covers a confisca- 


41. See cases infra this section. 46. Maryland Fidelity, ete., Co. v.| British, ete., Fire Underwriters, 72 

42. Maryland Fidelity, etc., Co. v.| Moore, supra. Monit. Si695n42325 27198. 98 36) ATER 
Moore, 3 F. (2d) 652. . 47. See Intoxicating Liquors § 364, | 1495. ’ 

Tllegality of centracts generally see 48. Maryland Fidelity, etc., Co. v. Embezzlement coverage see infra 
Contracts §§ 339-480. Moore, supra. § 398. 

Indemnity against consequences of 49. Midland Motor Co. v. Norwich 52. See Insurance §§ 257-278. 


illegal act see Indemnity § 17. 
43. Maryland Fidelity, etc.. Co. v.| P 482. 
Moore, 3 F. (2d) 652; Midland Motor 50. 


Union F. Ins. Soc., 72 Mont. 583, 234 
Maryland Fidelity, ete., Co. v. 


53. See cases infra notes 54-59, 
54. Montana Auto Finance Corp. vy. 
British, ete., Fire Underwriters, 72 


Co. v. Norwich Union F. Ins. Soc., 72 
Mont. 583, 234 P 482. 

[a]. Discussion of rule.—‘‘They do 
not insure against the actual results 
of a confiscation for a violation of 
the law, or the penalty inflicted or 
the damages sustained by the culprit. 
They cover nothing but the loss of 
property of the insured, like fire, 
theft, or embezzlement insurance, the 
last two of which necessarily involve 
criminal acts of the person com- 
mitting the same, although not the 
person insured. The vendee is not a 
party to the contract, and is no more 
protected by it than is a thief, who 
steals an automobile covered by theft 
insurance.” Maryland Fidelity, etc., 
Co. v. Moore, 3 F. (2d) 652. 654. 

44. Maryland Fidelity, etc., Co. v. 
Moore, supra. 

45. Maryland Fidelity, etce., Co. v. 
Moore, supra, ~ 


Moore, 3 F. (2d) 652; Montana A’uto 
Finance Corp. v. British, ete., Fire 
Underwriters, 72 Mont, 69, 232 P 198, 
36 ALR 1495. 

51. Maryland Fidelity, ete., Co. v. 
Moore, 3 F. (2d) 652; Montana Auto 
Finance Corp. v. British, etce., Fire 
Underwriters, 72 Mont. 69, 232 P 198, 
36 ALR 1495. 

{a] Liability on contract.—An in- 
surer who is not a party to a confisca- 
tion bond attached to his policy is 
not liable upon the bond. Montana 
Auto Finance Corp. v. British, etc., 
Fire Underwriters, 72 Mont. 69, 232 
P 198, 36 ALR 1495, 

{[b] Presumption as to knowledge 
of contract.—An insurer who executes 
a confiscation bond for attachment to 
a policy insuring an automobile 
against other hazards is presumed to 
know the contents of the _ policy. 
Montana Auto Finance Corp. v. 


Mont. 69, 232 P 198,'36 ALR 1495. 


55. Montana Auto Finance Corp. 
v. British, ete, Fire Underwriters, 
supra. 

56. Montana Auto Finance Corp. 
v. British, etc., Fire Underwriters, 
supra. 


57. Montana Auto Finance Corp. 


v. British, ete., Fire Underwriters, 
supra. — 

58. Montana Auto Finance Corp. v. 
British, ete., Fire Underwriters, 
supra. 

59. Montana Auto Finance Corp. v. 
British, ete., Fire Underwriters, 
supra. 

60. See Insurance §§ 565-641. 


61. Midland Motor Co. v.. Norwich ' 
Union F. Ins. Soc., 72 Mont. 583, 234 ° 
P 482. 

62. See Insurance §§ 574-580. 

63. Midland Motor Co. v. Norwich 
Union F., Ins. Soc., supra. ? 
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tion by the federal, state, and municipal authorities 
of Canada for a violation by the conditional buyer 
of the automobile of the federal, state, and mu- 
nicipal laws of that country.®* Similarly the con- 
fiseation of an automobile because of its use in the 
illegal transportation of intoxicating liquors is cov- 
ered by a policy insuring against confiscation by 
reason of the violation of the provisions of the Na- 
tional Prohibition Act, or other laws of the United 
States relating to the transportation of intoxicating 
liquors or other articles subject’ to restricted sale.® 

[§ 397] 5. Notice and Proofs of Loss. The gen- 
eral rules pertaining to the requirement of notice 
and proofs of loss®* apply,®? as do the rules with 
regard to the loss by waiver or estoppel of the 
right of insurer to defeat a recovery under the 
policy for noncompliance with those provisions.°$ 
Thus, where an insurance company was notified, 
two days after, of the seizure of the automobile 
which it had insured against confiscation, and for 
eighteen months thereafter investigated the cir- 
cumstances attending the seizure, in the meantime 
admitting liability, it waived the right to question 
the sufficiency of insured’s notice of confiscation 
and proof of loss.°® 

[§ 398] D. Insurance against Conversion or Em- 
bezzlement—1. Definition and Nature. Hmbezzle- 
ment or conversion coverage is a type of insurance 
contract issued in favor of a conditional seller or 
mortgagee of an automobile, whereby insurer agrees 
to indemnify insured against loss or damage sus- 
tained by reason of the fraudulent concealment 
or disposal,’® or the embezzlement or wrongful con- 
version" of the insured automobile by the purchaser 
or the mortgagor thereof. This form of insurance 
contract is not a theft policy,’? and only insures the 
equity of the conditional seller so long as the con- 
tract of conditional sale is in existence.’* The pol- 
293, 214 P 155. 


_ [a] 
insured the 


64. Montana Auto Finance Corp. 
v. British, ete., Fire Underwriters, 
Gye 232k Pee O8) cei). AdRy 


Dilustration.—Where a policy 
conditional 


icy, however, insures the car and not the payment. 
of the debt due,’* and the amount due under the 
sales agreement is only significant as the measure 
of insurer’s liability.7® 

[§ 399] 2. Form and Construction of Contract; 
Avoidance and Forfeiture. This form of coverage 
is ordinarily effected by means of an indorsement 
or rider which is attached to a policy insuring 
against other hazards,’® but the contract is equally 
effective when the agreement is contained in a letter 
written by insurer.77 Thus, where an insurance 
company by letter agreed that automobile theft poli- 
cies thereafter issued to insured should also cover 
conversion by conditional purchasers, the agree- 
ment became a part of each subsequent contract of 
insurance entered into between the parties, unless 
it was expressly excluded.’® In so far as an embez- 
zlement indorsement or rider is not by reference 
predicated upon the statements or provisions con- 
tained in the policy to which it is attached,” it is 
a new and distinet contract of insurance between 
the insured named in the rider and the insurance 
company.®° Accordingly, where a provision of the 
original contract is contrary to the purpose of, and 
in conflict with, the specific undertaking covered 
by the rider, it cannot be set up by insurer to defeat 
its liability under the rider.*4. Where, however, 
the embezzlement rider refers to the policy to which 
it is attached in such a manner as to make a mis- 
representation contained therein material to the 
rider policy, insurer may avail himself of this de- 
fense to defeat liability for a loss covered by the 
rider,®? even though insured named in the rider 
was not responsible for the false statement made 
in obtaining the original policy.** The rules per- 
taining to the construction of the contract under 
consideration are the same as in other contracts of 
insurance,** and the policy will be liberally eon- 


80. Pennsylvania F. Ins. Co. v. 


Johnson, (Ariz.) 237 P 634; American 
seller of 


Midland Motor Co. v. Norwich 
Union F. Ins. Soc., 72 Mont. 583, 234 
P 482. 

66. See Insurance §§ 648-671. 

67. See cases infra this section. 

63. See Insurance §§ 672-694. 

69. Midland Motor Co. v. Norwich 
Union F. Ins. Soc., 72 Mont. 583, 234 


P 482. 
70. Pennsylvania F. Ins. Co. v. 
Johnson, (Ariz.) 237 P 634; Bell v. 


Hanover F. Ins. Co., 107 Or. 513, 214 
P 340, 215 .P 171; Milwaukee Me- 
chanics’ Ins. Co. v. Weathered, (Tex. 
Civ. A.) 234 SW 568; Knutzen Auto 


Co. v. North British, ete., Ins. Co., 
127 Wash. 650, 221 P 3389; Skoug v. 
Hartford Acc., ete., Co., 124 Wash. 


298, 214 P 155. 

[a] Form of policy.—Bell v. Han- 
over F. Ins. Co., 107 Or: 613, 214 P 
840, 215 P 171, 

71. Lozier Auto. 
state Casualty Co., 197 Iowa 1130, 
198 NW 501; Lozier Auto. Exch. v. 
Interstate Casualty Co., 197 Iowa 935, 
195 NW 885; American Cent. Ins. Co. 
v. Weller. 106 Or. 494, 212 P 803; 
Piper v. Dennis, (Tex. Civ. A.) 274 
SW 307; Milwaukee Mechanfcs’ Ins. 
Co. v. Weathered, (Tex. Civ. A.) 234 
SW 568. 

[a] “Insurance of this character 
is very hazardous.’—Lozier Auto. 
Exch, v. Interstate Casualty Co., 197 
Iowa 935, 940, 195 NW 885. 


Exch. v. Inter- 


72. Skoug v. Hartford Acc., etc., 
Co., 124 Wash. 2938, 214 P 155. 
73. Pennsylvania F. Ins 


3 Commins 
Johnson, (Ariz.) 237 P 634; Skoug v. 
Hartford Acc., etc., Co., 124 Wash. 


an automobile against loss by the 
conditional buyer’s disposal or con- 
cealment of the automobile and plain- 
tiff purchased the conditional seller’s 
interest and took an assignment of 
the policy, and the conditional buyer 
beimg in default, plaintiff took pos- 
session of the automobile, began to 
use, repair, and exercise exclusive 
control over it, and agreed to re- 
deliver the automobile to the condi- 
tional buyer on payment of the sum 
due under the contract, plus an addi- 
tional sum due to plaintiff, insurer 
was not liable for a theft of the auto- 
mobile by the conditional buyer, as 
the conditional sale contract had ter- 


minated. Skoug v. Hartford Acc., 
eee Go., ii24 Wash 0298)”, s2140huP. 
155, 

74. American Cent.:Ins. Co. v. 


Weller, 106 Or, 494, 212 P 803. 

75. American Cent. Ing. Co. v. 
Weller, supra.. 

Extent of liability see infra § 401. 

76. Milwaukee Mechanics’ Ins. Co. 
v. Weathered, (Tex. Civ. A.) 234 SW 
568; Wyley v. Federal Ins. Co., 136 
Wash. 686, 241 P 292; Skoug v. Hart- 


ford Acc., etce., Co., 124 Wash. 293, 
214 P 155. And see cases infra this 
section. 

77. Buxton v. International In- 


demn. Co., 47 Cal. A, 583, 191 P 84. 
Form of contract in general see In- 
surance § 209. 


78 Buxton vy. International In- 
denin/Co., 47 «Cal. (Are 583781910 (P 
84. 

79. Milwaukee Mechanics’ Ins. Co. 


Wwe A Assan Sele (Tex. Civ. A.) 234 SW 
568. 


Cent. Ins. Co. v. Weller, 106 Or. 494, 
212 P 803; Milwaukee Mechanics’ Ins. 
Co. v. Weathered, (Tex. Civ. A.) 234 
SW_ 568. 

81. Pennsylvania F. Ins, 
Johnson, (Ariz.) 237 P 634. 

[a] Illustration.—Where a fire and 
theft policy issued jointly to a con- 
ditional sales seller and buyer ex- 
cluded liability if the car was kept 
in Mexico for a _ period exceeding 
fifteen days, and a rider was attached 
to the policy insuring the _ seller 
against conversion or concealment of 
the car by the conditional buyer, the 
insurance company could not defeat 
its liability under the rider on the 
ground that the conversion upon 
which the claim was based was the 
buyer’s retention of the car in Mexico 
for a period which was in violation of 
the clause limiting its. liability to 
fifteen days, because the very pur- 
pose of the rider was to protect 
against such acts of the buyer, and 
the fifteen-day limitation provision, 
being inconsistent with such purpose, 
did not apply. Pennsylvania F. Ins. 
Co. v. Johnson, (Ariz.) 237 P 634. 

82. See Milwaukee Mechanics’ Ins. 
Co. v. Weathered, (Tex. Civ. A.) 234 
SW 568 (where defense was not avail- 
able because of a failure 'to comply 
with a_ statute requiring notice of 
such a defense), 

83. Milwaukee Mechanics’ Ins. Co. 
v. Weathered, supra. 

84. Massachusetts Bonding, 
Co. v: Texas Finance Corp., 
Civ. A.) 258 SW 250. 

Construction of insurance contracts 
pans see Insurance §§ 257- 


Co, «Ws 


etc., 
(Tex. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 399-402} 


strued in favor of insured and strictly against in- 
surer,*> but this rule does not apply, however, where 
the language of the policy is plain and unambiguous 
and permits of no interpretation or construction 
other than to give the words used their usual and 
ordinary meaning.®® After a conversion of the car 
within the terms of the policy, the rights of the 
seller thereunder become vested,’ and the policy 
is not terminated by the seller’s subsequent fore- 
closure of a real estate mortgage given to secure 
the purchase price.®§ 

Avoidance and forfeiture.*® In accordance with 
general rules regarding waiver and estoppel as 
to avoidance or forfeiture of a policy,®® an insurer 
is not in a position to invoke a forfeiture for a mis- 
statement in the policy as to the sole and uncon- 
ditional ownership of the described automobiles by 
insured where the policy on its face showed that 
others than insured had an interest in the ownership 
of the cars covered by the policy. 

[§ 400] 3. Risks and Causes of Loss. The liabil- 
ity of insurer under the policy extends to all losses 
that were within the intention of the parties as ex- 
pressed in the terms of the policy,®? and as. in- 
terpreted by the general rules of construction.9? Ac- 
cordingly where an insurance company’s agreement 
provided that its policy should cover a theft of the 
automobile by the buyer in possession under a con- 
ditional sale, it was held to include an embezzle- 
ment or unlawful conversion by such buyer where 
this was the manifest purpose of the contract of 
insurance.®* It is generally not necessary in order 
to establish the lability of insurer that the offend- 
ing parties should be technically guilty of any of 
the offenses named and insured against in the pol- 
icy.°° Thus, where an insurance policy indemnified 
a company, engaged in loaning money to retail au- 
tomobile dealers to purchase cars from the manu- 
facturer, from any loss that insured might sustain 
eaused by the larceny, embezzlement, conversion, 
or criminal misappropriation by such purchasers, it 
was held that the conversion of the proceeds of the 
sale of the cars by the dealer, even though not a 
violation of the criminal law, was such a conversion 
as was covered by the contract of insurance.°* Simi- 
larly, where the seller of an automobile was insured 
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against loss through wrongful conversion amount- 
ing to a larceny or embezzlement by the purchaser, 
the policy was held to cover a loss through the dis- 
appearance of the purchaser, which amounted to a 
conversion of the seller’s interest.°7 However, a 
policy cannot be extended to ‘include losses which 
are neither expressly nor impliedly within the terms 
of the contract. Thus there can be no recovery 
under a policy insuring a seller against all direet 
loss by ‘‘disposal or concealment’’ of the automo- 
bile by the buyer with intent to defraud the seller 
where there was in fact no attempt to dispose of 
or conceal the car,®* as where the buyer removed 
the car without the state and subsequently notified 
the seller of its whereabouts,®® or where the buyer 
drove the car into Canada where it was confiscated 
by the authorities for transporting liquor in viola- 
tion of the laws of that country.t 

[§ 401] 4. Extent of Loss or Liability.? The meas- 
ure of recovery under a conversion policy is the 
unpaid balance of the purchase price of the car® 
plus the interest due thereon, where the terms of 
the conditional contract of sale provide for the pay- 
ment of interest on deferred payments,* and not 
the value of the car.® The rate of interest recover- 
able is that specified in the purchaser’s contract 
rather than the statutory rate.© Where a policy 
provides that any act of insured in recovering, sav- 
ing, and preserving the property, in case of loss 
or damage, shall be considered as done for the ben- 
efit of all concerned, and all reasonable expenses 
thus incurred shall constitute a claim under the 
policy, insured is entitled to recover an amount 
paid to a detective agency in attempting to recover 
the automobile which had been converted.’ 

[§ 402] 5. Notice and Proof of Loss. Where the 
policy so provides, insured must furnish proofs of 
loss in compliance with the terms of the poliey,® 
and give immediate notice of any event which may 
become the basis of a claim by him,® but this does 
not require him to give notice of a default of the 
conditional buyer in payments on the ecar.’° A fail- 
ure to make proof of loss in conformity with the 
terms of the policy cannot be relied upon to defeat 
liabilities, where insurer by its acts waived this 
requirement.11 


85. Piper v. Dennis, (Tex. Civ. A.) 97. Piper v. Dennis, (Tex. Civ. A.) ]Co., 197 Iowa 1130, 198 NW _ 501; 
274 SW 307; Massachusetts Bonding, | 274 SW 307. Lozier Auto. Exch. v. Interstate 
etc., Ins. Co. v. Texas Finance Corp., 98. Seattle Dodge Serv. Co. v.|Casualty Co., 197 Iowa 935, 195 NW 


(Tex. Civ. A.) 258 SW 250, 


Royal Ins. Co., 135 Wash. 524, 238 P| 885, 
568; Knutzen Auto Co. v. North Brit- 


5. Lozier Auto, Exch. v. Interstate 


~ 86. Seattle Dodge Serv. Co. v. 
ett Ins.” Col,135 ‘Wash1524,02388'P 
68. 


87. Pennsylvania F. Ins. Co. v. 
Johnson, (Ariz.) 237 P 634. 
88. Pennsylvania F. Ins. Co. v. 


Johnson, supra. 


89. Avoidance and forfeiture of 
policies generally see Insurance 
§§ 482-564. 


90. See Insurance §§ 565-641. 

91. Bell v. Hanover F. Ins. Co., 107 
Or 513,214 -P 1340, 215 Poli. 

92. Buxton v. International In- 
demn:' Co.,.47 Cal. A. 583, 191 P 84; 
Piper v. Dennis, (Tex. Civ. A.) 274 
SW 307; Massachusetts Bonding, etc., 


Co. v. Texas Finance Corp., (Tex. 
Civ. A.) 258 SW 250. F 
93. See supra § 399; Insurance 


§§ 257-278. 

94. Buxton v. International In- 
demn. Co., 47 Cal. A. 583, 191 P 84. 
95. Buxton vy. International In- 
demn, Co., supra; Piper v. Dennis, 
(Tex, Civ. A.) 274 SW 307; Massa- 
chusetts Bonding, etc., Co. v. Texas 
ian Corp., (Tex. Civ. A.) 258 SW 
50. 

96. Massachusetts Bonding, etc., 
€c. vy. Texas Finance Corp., supra. 


ish, etc., Ins. Co.; 127 Wash. 650, 221 
P’' 339. 

99. Seattle Dodge Serv. Co. v. 
Royal Ins. Co., 135 Wash. 524, 238 P 
568 


[a] The violation of the removal 
clause in the policy providing that 
the buyer shall not remove insured 
car from the state without the writ- 
ten consent of the seller does not of 
itself show disposal or concealment, 
or intent to defraud. Seattle Dodge 
Serv. Co. v. Royal Ins. Co., 135 Wash. 
524, 238 P 568, 

1. Knutzen Auto Co. v. North 
British, ete., Ins, Co., 127 Wash, 650, 
221 P' 339. 

2. Amount recoverable see 
§ 406. 

3. Buxton vy. International Indemn. 
Co., 47 Cal. A. 5838, 191 P 84; Lozier 


infra 


Auto. Exch. v. Interstate Casualty 
Co., 197 Iowa 1130, .198 NW 501; 
Lozier Auto. Exch. v. Interstate 


Casualty Co., 197 Iowa 935, 195 NW 
885; American Cent, Ins. Co. v. Wel- 
ler, 106 Or. 494, 212 P 803. 

4. Buxton y. International Indemn. 
Co., 47 Cal. A. 583, 191 P 84; Lozier 
Auto. Exch, v. Interstate Casualty 


Casualty Co., 197 Iowa 1130, 198 NW 
501; Lozier Auto. Exch. v. Interstate 
Sooty, Co., 197 Iowa 935, 195 NW 

Dy 

6. Lozier Auto. Exch, v. Interstate 
Casualty Co., 197 Iowa 1130, 198 NW 
501; Lozier Auto, Exch. v. Interstate 
ene, Co., 197 Iowa 935, 195 NW 


7. Buxton yv. International -Indemn, 
Co., 47 Cal. A. 583, 191 P84, 

8. Lozier Auto. Exch. v. Interstate 
Casualty Co., 197 Iowa 1130, 198 NW 
501; Lozier Auto. Exch, v. Interstate 
A aan Co.,, 197 Iowa 935,,195 NW 

Notice and proof of loss generally 
see Insurance §§ 648-671. 

9. Lozier Auto. Exch. v. Interstate 
peavey Co., 197 Iowa 1130, 198 NW 


10. Lozier Auto. Exch. v. Inter- 
state Casualty Co., supra. 

11. Buxton v. International In- 
demn. Co., 47 Cal. A. 583, 191 P 84. 

[a] Illustration.—Where insured 
notified insurer in writing of the loss 
or disappearance of an automobile, 
and within sixty days from the date 
of the loss insurer denied liability on 
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{§ 403] 6. Right to Proceeds.12 Where a mort- 
gagee insures his interest in an automobile against 
the wrongful conversion of the rfortgagor, and 
pays the premium himself, the contract is between 
the mortgagee and insurer, and, upon the happening 
of the event insured against, the liability of in- 
surer is a fixed one only as to the mortgagee, and, 
as a general rule, he alone can enforce such liabil- 
ity."° So where the mortgagee of an automobile 
assigns the mortgage to a third person, and obtains, 
and pays the premium for, insurance against loss 
by conversion of the mortgagor in favor of the as- 
signee of the mortgage, the latter is entitled to 
the proceeds of the policy. The foregoing prin- 
ciples also apply to the analogous situation where 
the conditional seller of an automobile insures his 
interest against the wrongful conversion of the 
purchaser.!® 

[§ 404] 7. Subrogation. In accordance with the 
general rule’® insurer on payment of the loss ac- 
quires the right to be subrogated pro tanto to any 
right of action which the insured may have against 
any third person whose wrongful act or neglect 
caused the loss.17 However, where the conditional 
seller of an automobile assigned the sales contract 
to a bank, guaranteeing payment, and procured 
Insuranée against conversion by the buyer in favor 
of the bank, and the buyer afterward converted the 
automobile, insurer, upon payment of the Joss to 
the bank, is not entitled to be subrogated to the 
rights of the bank against the seller on the gnar- 
anty, as it insured the automobile and not the 
debt, and it would be inequitable and uneonscion- 
‘able to hold the seller responsible for the conver- 
sion.*® : 

Under assignment of insured’s rights. Where 
‘one selling an automobile on conditional contract, 
‘upon assigning the contract to-a bank and guar- 
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[$§ 403-405 : 


anteeing payment, procured insurance against con- 
version payable to the bank, and the buyer after- 
ward converted the automobile, insurer’s payment 
of the amount due on the policy to the bank satis- 
fied the debt to that amount as against the guar- 
antor, and it could not be assigned by the bank 
to the insurance company.'® 

f§ 405] 8. Actions on Policies. An action to re- 
cover under a policy of automobile insurance against 
wrongful conversion or embezzlement is a civil ac- 
tion,?° and the rules and principles that govern in 
actions on policies of insurance in general*! apply.?? 
Where, under a blanket insurance policy carried 
by an automobile dealer against loss by conver- 
sion of cars by purchasers before they are paid 
for, a certificate is issued for a separate premium 
covering each car as sold, the bringing of an ac- 
tion by insured for the conversion of a car by a 
customer will not preclude a second action for 
the conversion of another car by a different cus- 
tomer. 

Pleading. The declaration or complaint must al- 
lege facts sufficient to constitute a cause of action.** 
In order for an insurer to defeat an action on the 
policy on the ground of misrepresentation this de- 
fense must be pleaded.2° Where a statute?* pro- 
vides that such a defense can be made available 
only where insurer gives notice to insured, within a 
reasonable. time upon receiving notice of loss, that 
he will defend upon the ground that, the same was 
obtained by fraud, a failure to give the notice re- 
quired will bar insurer from setting up the de- 
fense.?? 

Evidence. Plaintiff is required to prove his case 
only by a preponderance of the evidence,?® and any 
competent evidence is admissible which tends to 
prove the facts in issue.*° 

Trial. In accordance with, and subject to the 


the policy on the ground that it did 


not cover embezzlement or wrongful’ 


eonversion, proof of loss was waived, 
although insurer did not have in con- 
templation a letter of the company 
‘which modified the policy, so as to in- 
clude conversion by a_ conditional 
buyer, the two. instruments con- 
‘stituting' one contract. Buxton v. 
International Indemn. Co., 47 Cal. A. 
583, L9L P 84. 

Waiver of notice and proof of loss 
generally see Insurance §§ 672-694. 


12. Right to wroceeds generally 
see Insurance § 709. 

13.. American  Cent., Ins. Co: V. 
Weller, 106 Or. 494, 212 P 803. 

14. American Cent. Ins.’ Co. v. 
Weller, supra. : 

15.’ American’ Cent. + Ins. Co. v. 


Weller, supra. 


16. See Insurance § 714. 

17. ' American ‘Cent. Ins.’ Co. v. 
Weller, 106 Or. 494, 212 P 808. 

18. American Cent. Ins. Co. v. 
Weller, supra. 

19.° American Cent. Ins. Co. v. 
Weller, supra. 

20. Buxton v. International In- 


demn. Co., 47 Cal. A. 583, 191 P 84. 


_' 21. See Insurance §§ 776-891. 
' 92. See cases infra this section. 
23. Lozier Auto. Exch. v. Inter- 


state Casualty Co., 197 Iowa 935, 195 
NW _ 885. 

24. See cases infra § 405; Insur- 
ance §§ 793-808. 

[a] Allegations held sufficient.— 

“Buxton v.’ International Indemn. Co., 
AT Cale Aw peo, lod “bos, 
" 25. Milwaukee-Mechanics’ Ins. Co. 
v. Weathered, (Tex. Civ. A.) 234 SW 
568. 

26. See statutory provisions. 

27. Milwaukee Mechanics’ Ins. Co. 


| conditional buyer. 


Vv. By epee: (Tex. Civ. A.) 234 SW 
568. 

fa] Person entitled to notice un- 
der statute—Where a_ policy pro- 
tected the mortgagor of an automo- 
bile against fire and theft and by 
rider also protected the mortgagee 
against the mortgagor’s embezzle- 
ment or concealment of the machine, 
in an action on the policy by the 
mortgagee based on the mortgagor’s 
disappearance the mortgagee is en- 
titled to the notice of defense re- 
quired by the statute, and a failure 
to give such notice is not excused on 
the ground that the disappearance of 
the ‘assured’ had made notification 
impossible, since as to the rider 
policy, the mortgagee, not the mort- 
gagor, was the “assured.” Milwaukee 
Mechanics’. Ins. Co. v: Weathered, 
(Tex. Civ. A.) 234 SW 568. 

28. Buxton vy. International In- 
demn. Co., 47 Cal. A. 583, 191 P 84. 
See Insurance 8§ 852-861. 

{a] Evidence held sufficient: (1) 
To show conversion of automobile by 
Buxton vy. Inter- 
national Indemn:; Co., 47 Cal. A. 588, 
191 P 84; Lozier Auto. Exch. v. In- 
terstate Casualty-Co., 197 Iowa 1130, 
198 NW 501; Lozier Auto. Exch. v. 
Interstate Casualty Co., 197 Iowa 985, 
195 NW 885. (2) To show that proof 
of loss was furnished in. conformity 
with the requirements of the policy. 
Pennsylvania F. Ins. Co. v. Johnson, 
(Ariz.) 237 P 634; Lozier Auto. Exch. 
v. Interstate Casualty Co., supra. 
(3) To establish the value of the car 
at the time of* embezzlement. Mil- 
waukee Mechanics’ Ins. Co. v. Weath- 
ered, (Tex. Civ. A.) 234 SW 568. (4) 
To support a finding that conditional 
sales agreement was in force at the 


time of conversion. Pennsylvania F. 
Ins. Co. v. Johnson, supra. (5) To 
support a finding that insurer knew 
the purpose of the indemnity policy. 
Massachusetts Bonding, ete., Co. v. 
Texas Finance Corp., (Tex. Civ. A.) 
258 SW 250. 

Presumptions and burden of proof 
generally see Insurance §§ 822-834. 

29. See cases infra this note; and 
Insurance §§ 835-851. 

[a] Evidence held admissible.— 
(1) A letter written by an insurance 
adjuster to insured, relative to a 
claim for a stolen car, stating that it 
had been located and_ restitution 
promised is admissible in an aetion 
on the claim over a general objection 
to it as hearsay in the absence of ob- 
jection to any specific part. Lozier 
Auto. Exch. v. Interstate Casualty 
Co., 197 Iowa, 935, 195. NW .885. =< (2) 
Testimony by the president of in- 
surer’s agencies as to the agency of 
an adjuster is not objectionable as a 


conclusion. Lozier Auto. Exch. v. 
Interstate Casualty Co., supra. (3) 
Proof that cars described in the 


policy were never in the state, and, 
by accounting for all the cars that 
had come into possession of the 
dealer, that it had never owned or 
possessed the cars, is admissible to 
show that motor cars lost or con- 
verted were not the motor cars cov- 
ered by the policy. Bell v. Hanover 


F., Ins, .Co., 107 Or. 513% 244 Wo a0, 
215 P 171. (4) Evidence as to the 
manner in which insured first dis- 


covered the default of the purchasers 
and the claim it made under the con- 
tract of insurance is admissible 
where insurer put in issue the per- 
formance by insured of its contrac- 
tual duty to give notice of its claim. 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number, 
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“§§ 405-408] 


general rules pertaining wo the trial of actions on 
policies of insurance,®° if the evidence on an issue 
of fact is sufficient it is a question for the jury to 
determine*? and should be submitted under proper 
instructions.*? 

Harmless error.*?. Although evidence on the issue 
of conversion of a car is improperly admitted, it 
will not constitute reversible error if it did not 
operate prejudicially,** as where it was merely 
cumulative and the conversion was sufficiently es- 
tablished by other uncontradicted evidence.*® So a 
judgment will not be reversed for a harmless or 
nonprejudicial error in giving instructions.*® 

[§ 406] 9. Amount of Recovery. The amount 
which plaintiff is entitled to recover is controlled 
principally by the hability of insurer under the 
terms of the policy;*" however, interest is sometimes 
allowed against insurer as a form of damages for 
a wrongful withholding of the payment due under 
the poliey.2* Under such circumstances the interest 
for which insurer is liable commences to run from 
the time the amount due is payable under the 
terms of the policy,*® and not from the date of 
the policy,*® or from the date of the conversion of 
the insured ¢ar.** 

Special damages and attorney’s fees.*? There can 
be no recovery of special damages and attorney’s 
fees because of unreasonable delay in payment of 
the amount due under an embezzlement policy 
where the statute authorizing such recovery applies 
only to a fire loss under the regular fire insurance 
policy required by the statute.** 

[§ 407] E. Transportation Insurance**—1. Nature 
and Construction of Policy. Insurance policies are 
sometimes issued insuring automobiles against’ loss 
or damage while being transported in any convey- 
ance by land or water,*®> the contract usually being 
effected by the attachment of a rider or clause to 
a policy covering other hazards.*® 

Marine insurance distinguished. Automobile 
transportation insurance is of a different character 
than marine insurance,*7 and consequently the in- 


Massachusetts Bonding, etc., Co. v. 
Texas Finance Corp., (Tex. Civ. A.) 
258 SW 250. iS. 

[b] Evidence improperly admitted. 
—(1) A portion of a letter. written 
by insurer’s adjuster, who was not 
a witness and who had Since left de- 
fendant’s employ, stating that he had 35. 
located the purchaser and that the 
purchaser “had . removed his 36. 
effects from this city under circum- 
stances showing conclusively an in- 
tent to fraudulently conceal his 37. 
property,” is improperly admitted on 38. 
the issue of conversion. Lozier Auto. 39. 


34. 
NW _ 885. 


198 NW. 501. 
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v. Interstate Casualty Co., 197 Iowa 
1130, 198 NW 501. 

Appeal and error generally see 43. 
| Insurance §§ 881-883. 
Lozier Auto. 
state Casualty Co., 197 Iowa 935, 195 


Lozier Auto. 
state Casualty Co., 
Lozier Auto, 
state Casualty Co., 


See supra § 401. 
See Insurance 
Bell v.’ Hanover’ F. Ins. Co., 
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cidents of an undertaking to provide against the 
hazards to which a seagoing vessel, or its cargo, may 
became subject*® do not attach.*® 

Construction. As in the case of insurance con- 


‘tracts in general,®° a clause in a policy insuring 


against the loss of an automobile while being trans- 
ported should be given a fair, reasonable, and sen- 
sible construction,®! and the intention of the parties 
to the contract should be ascertained from a con- 
sideration of this clause in connection with all the 
other language of the policy®* in the light of the 
situation of the parties and the subject matter of 
the contract.°? If the language used by the parties 
is of doubtful meaning and susceptible of two con- 
structions, the one favorable to insured and the 
other to insurer, that construction must be given 
which is most unfavorable to the party framing the 
contract and using the language to express the in- 
tention of the parties.> Where the terms are clear 
and unambiguous, they are to be taken and under- 
stood in their plain, ordinary, and popular sense ;*° 
but this does not mean that the courts will always 
give words and expressions their most usual apph- 
cation since a certain amount of elasticity is neces- 
sary in the application of old expressions to new 
subjects.°° 

[§ 408] 2. Risks and Causes of Loss—a. In Gen- 
eral. The liability of insurer under the policy ex- 
tends to all losses that were within the intention 
of the parties as expressed in the terms of the 


-policy®? and as interpreted by the general rules of 


construction.®® Thus, where the clause of a policy 
insured against loss to an automobile while being 
transported in any conveyance by land or water, 
the stranding, sinking, collision, burning, or derail- 
ment of such conveyance, it was held to include, as 
being the manifest purpose of the contract of in- 
surance, a loss arising from any cause whatever 
while the automobile was being transported,®? the 
terms ‘‘sinking, collision, stranding, burning, or de- 
railment’’ as used in the clause being words of 


47. American Auto. Ins. Co. v. Fox; 
(Tex, Civ. A.) 218 SW 92. 
See Marine Insurance 38 C. Ji 
LD, 993. 
Exch. v. Inter-] °° 49 American Auto. 
Fox, supra. 
50. See Insurance §§ 257-278. 


Ins Cov? v; 


Exch. v. Inter- 51. Importers’, etc... Insi'*Coe; 
supra. Jones, 166 Ark. 370, 266 SW 286, 288 
Exch. v. Inter- | [quot Cye]. 


197 Iowa 1130,} 52. National F. Ins. Co. v. Elliott, 


fi FB. (2d) 522, 42° ALR 11215 Import- 
ers’, etc., Ins. Co. Vv. Jones, 166 Ark. 
§ 886. 370, 266 SW 286; Johnson v. Glens 


Falls Ins. Co., 131 S. CG. 253, 127. SH 


Exch. v. Interstate Casualty Co., 197|107 Or. 513, 214 P 340, 215 P 171. 14, 40 ALR 993. 
Towa, 935, 195 NW 885. (2) Testi- {a] Tllustration.—Where the pol- 53, Importers’,{-etel,) ans a) @ore v. 
mony of declarations made by in-|icy contains a provision that insurer] Jones, 166 Ark. 370, 266 SW 286. 


surer’s adjuster, who was not a wit- 
ness and had since left defendant's 


shall have sixty days after the re- 
ceipt of a statement of claim in 


[a] Questions of law and fact.— 
Generally the contracts of insurance 


employ, to another as to moneys col- 
lected by him from the converter and 
applied on the car is improperly ad- 
mitted on the. issue of conversion. 
Lozier Auto.. Exch. v. Interstate 
Casualty Co., supra. 

_ 86. See Insurance §§ 862-878. 

81. See cases infra this note; and 
Insurance §§ 863-872. 

[a] Question for jury.—Whether 
car was converted, under the terms 
of the policy. Lozier Auto, Exch. y. 
Interstate Casualty Co., 197 Iowa 
1130, 198 NW 501. 

32. See cases infra this note; and 
Insurance §§ 873-877. 

[a] Instructions held erroneous as 
to evidence. to be considered on the 
question’ of compliance with a pro- 
vision of the policy, requiring im-. 
mediate notice. Lozier Auto. Exch. 


specified form to verify, investigate, 
or pay such claim, interest on the 
amount payable does not commence 
to run until such time has elapsed. 
Bell v. Hanover F. Ins. Co., 107 Or. 
513, 2149 3407 215 eR lay 

40. Bell .v. Hanover F. Ins. Co., 
supra. 

41. Ory 
supra. 

42. See Insurance §§ 887-891. 

43. Pennsylvania F. Ins. Co. v. 
Johnson, (Ariz.) .237 P 634. : 

44. Transportation insurance gen- 
erally see Transportation Insurance. 

45. See infra §§ 408-410. 

fa], Form of policy.—British Em- 
pire Underwriters v. Wampler, 62 Can. 
5 On ool tec eOKnnMene 596, “proaey L 


Bell v. Hanover F. Ins. 


| WestWkly 561. 


See cases passim this section. 


a 


46. 


| where the policy 


| Globe, etc., 


are to be construed by the court, but 
is. not clear or is 
ambiguous and capable of one or more 
eonstructions, what’ the parties in- 
tended as a matter of fact should be 
submitted to the jury. “Wheeler v. 
B Ins: Cos 1259S) Chg 20% 
118 SE 609. 

54. Importers’, 
Jones, 166° Ark, 
Wheeler v. Globe, 


Insi Comitv. 
266 SW 286; 
BS Inshicos 


ete., 
370, 
ete., 


1125 S. C. 320, 118 SE 609. 


55. National F. Ins. Co. v. Elliott, 
TB (20) 522,42 AUR 1121) 

56. National F. Ins. Co. v. Elliott; 
supra. 
“\57. Importérs’, ete!) Inss. Co. avi 
Jones, 166 Ark. 370, 266 SW 286, 288: 

58. See supra § 407. 

59. Importers’, ete., Ins. 'Co.. ve 
Jones, SUpTa, ig : 
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enumeration or description of the manner of loss 
of the car and not the manner of the destruction 
of the vehicle or means of transportation,®® and 
therefore did not limit insurer’s liability to a loss 
by ‘‘sinking,’’ ete., of the conveyance rather than 
of the car itself.°1 However, the authorities deny 
that this clause covers all loss during transportation, 
however caused,°? and hold that these terms are 
referable to the conveyance in which the transpor- 
tation was being effected, and not to the automobile 
which is being transported,®* and consequently limit 
the lability of insurer to those losses only which 
result from the risks enumerated in the policy.*% 

Collision. The meaning of the term ‘‘collision’’ 
as used in the clause is similar to that under acci- 
dent collision policies,®*® and means the striking to- 
gether of two objects.°® However, this clause does 
not contemplate the damage to the insured car by 
reason of an impact while the automobile is moving 
on its own power or momentum,®’ or whether in- 
jured by any moving object.°* It contemplates the 
collision of the conveyance upon which the auto- 
mobile is being carried,®® and the insurance com- 
pany would be liable, regardless of the cause of 
such eollision.’° 

Derailment. The term ‘‘derailment’’ means the 
act of going off or the state of being off a railroad,” 
and does not cover a loss sustained by the skidding 
of a motor truck, used as a conveyance, into the 
gutter, thus causing it to capsize.’? 4 

Negligence. In the absence of an express provi- 
ston to that effect, negligence or carelessness on 
the part of insured or of his servants, although 
causing or contributing to the injury, is one of the 
risks covered by the insurance contract,’* and does 
not relieve insurer from liability or constitute a 
defense to an action on the policy.” 

Seaworthiness as implied warranty. There is no 
implied warranty of seaworthiness in an automobile 
transportation policy,7> and in an action on such 
policy for the loss of an automobile caused by the 
sinking of a ferryboat on which it was being car- 
ried, a defense based on the breach of an implied 
warranty as to the seaworthiness of the ferryboat 
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is not available.7° 

[§ 409] b. Transportation in Ferryboat. Insurer 
is liable under a transportation insurance policy 
for damage to an automobile caused by the sinking 
of a ferryboat in which it was being transported.”” 
There is a ‘‘sinking’’ within the terms of the policy 
where the boat sinks underneath the water,’® it 
being immaterial that, subsequently and because 
of the release of the weight of the automobile by 
its sliding off into the water, the ferryboat rose 
again to the surface.7® However, where an automo- 
bile for an unaccountable reason ran off the end of a 
ferryboat in midstream, the loss sustained was held 
not to have been covered by the policy,®° there being 
no evidence to show that there was any defect con- 
nected with the boat, or the manner in which it 
was handled, which in any way contributed to the 
disaster.*? 

Boarding or leaving boat. Transportation across 
a stream by ferryboat as covered by a transporta- 
tion policy has been held not to be complete until 
a passenger entering on one shore has landed on 
the other,®? and, inasmuch as the receiving and 
landing of automobiles is incident to their trans- 
portation,®* the driving on the ferryboat and driv- 
ing off is transporting the car within the meaning 
of the policy.84 Accordingly, insurer is liable for 
damage to an automobile caused by its sinking into 

a stream as a result of its running off a ferryboat 
HlosPaa to the shore while being “driven onto the 
boat to be ferried across the river.*> So a policy 
was held to cover a loss sustained where the auto- 
mobile, in leaving the ferryboat in which it had been 
carried across, dropped into the water as a result 
of the boat receding from the landing place during 
the unloading;° however, under a similar policy 
and identical facts the liability of insurer was de- 
nied.&? 

[§ 410] c. Transportation on Elevator. The ¢ carry- 
ing of an automobile from floor to floor of a build- 
ing, in which it is stored, by means of an electric. 
elevator is a transportation within the meaning of 
a transportation insurance policy.88 And an ele- 


60., sImporters’, ete... Ins; } Coanv. 
Jones, supra. 
61. Importers’, ete. Ins. Co. v. 


Tones, supra. 

Johnson v. Glens Falls Ins. 
Got $121 SiC.) 253), 127° Sh er4,.)40 
ALR 993. 

63. Johnson vy. Glens Falls Ins, 
Co., supra; British Empire Under- 
writers v. Wampler, 62 Can. S.C. 
591, 62 DomLR 596, [1922] 1 West 
Wkly 561. 

64, British Empire Underwriters 
v. Wampler, supra. 

65. National F. Ins. Co. v. Elliott, 
UB, (2d) 522; 42 ALR 1121. 

Accident collision see supra § 361. 

66. National F. Ins. Co. v, Elliott, 
supra. 

67. National F. Ins, Co. v. 
supra, 

68. National F. Ins. 
supra. 

69. 
supra. 

70. National F. Ins. Co. v, 
supra. . 

71. See Graham vy. Insurance Co. 
of North America, 220 Mass. 230, 
107 NE 915 (where the transporta- 
tion insurance clause was similar to 
that under consideration but was 
issued in connection with the ship- 
ment of goods by autotruck). 

72. See Graham vy. Insurance Co. 
of North America, supra. 


Flliott, 
Co. v. Elliott, 


National F. Ins. Co, y. Elliott, 


Elliott, 


Transportation insurance generally 
see Transportation Insurance. 

73. Wheeler v. Globe, etc., F. Ins. 
Cor u2oeS. Ca 8205 cus SE 609, 610. 

74. Wheeler v. Globe, etc., F, Ins. 
Convsupra  [auet. Cl. ka, 

75. American Auto. Ins. Co. v. Fox, 
(Tex. Civ. A.) 218 SW 92. 

[a] Reason for rule.—‘‘The nature 
of the risk is essentially different 
from that applying to hazards of the 
sea, if for no other reason, in that 
the subject of it, the automobile, was 
itself contemplated to be used as a 
means of conveyance, in reference to 
which no such condition as_ sea- 
worthiness, or the lack of it, could 
have been thought of.’’ American 
Auto, Ins. Co, v. Fox, (Tex. Civ. A.) 
218 SW 92, 93. 

Implied ‘warranty of seaworthiness 
in marine insurance see Marine In- 
surance §§ 206-227. 

“Marine insurance” distinguished 
see supra § 407 text and note 47. 

76. American Auto. Ins. Co. v. Fox, 
(Tex. Civ. A.) 218 SW 92. 

77. American Auto. Ins. Co. v. Fox, 
supra. 

[a] Evidence held sufficient to 
support finding: (1) That ferryboat 
sank while automobile was on_ it. 
American Auto. Ins. Co. v. Fox, (Tex. 
Civ. A.) 218 SW 92. (2) As to amount 
of damage caused by sinking. Ameri- 
ean Auto. Ins. Co. v, Fox, supra. 


{[b] Finding on damages held not 
conflicting.—American Auto. Ins. Co. 
v. Fox, (Tex. Civ. A.) 218 SW 92. 

{c] Instructions as to damages 
held nonprejudicial. American Auto. 
rie Co. v. Fox, (Tex. Civ. A.) 218 SW 

78. American Auto. Ins. Co. v. Fox, 


79. American Auto. Ins. Co. v. Fox, 
supra, 


80. Johnson v. Glens Falls Ins. 


eae 131 S. C. 258, 127 SH 14, 40 ALR 


81. Johnson v, Glens Falls Ins. 
Co., supra. 

82. Importers’, etce., Ins. Co. v. 
Jones, 166 Ark. 370, 266 SW 286. 

83. Wheeler v. Globe, ete., F, Ins. 
Cos L259 S.C) 320, 118 SE 609. 


84. Importers’, ete. Ins. Co. v. 
Jones, 166 Ark. 3870, 266 SW 286; 
Wheeler v. Globe, etc., F. Ins. Co., 


125 S. C. 320, 118 SE 609. 

85. Wheeler v. Globe, etec., F. Ins. 
Co., Supra. 

86. Importers’, etc., Ins?* Co,” v. 
Jones, 166 Ark. 370, 266 SW 286. 

87. British Empire Underwriters 
v. Wampler, 62 Can. S.C: 591, 62 
DomLR 596, [1922] 1 WestWkly 561 
[allowing app 48 Ont. L. 428, 57 Dom 
LR 88 (allowing app 48 Ont. L. 13, 54 
DomLR 657)]. 

88. National F. Ins. Co, v. Elliott, 
[ ¥F. (2d) 522, 42 ALR 1121: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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vator is a conveyance®® by land®° within the terms 
of such a policy. Accordingly, where an automobile 
was being lowered from an upper floor of a garage 
in an elevator and the elevator dropped and struck 
the bottom of the shaft, the damage sustained by 
the car was caused by a ‘‘collision’’ for which in- 
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surer was liable.% 

Where a statute restricted insurance of auto- 
mobiles while being transported in any conveyance 
by land or water, an elevator was held not to be a 
conveyance within the meaning of the act.®? 


VIII. REPAIRS 


[§ 411] A. Agreements as to Repairs in General. 
As in the case of one seeking compensation for 
services generally,°? one seeking to recover for 
services rendered or material furnished in the repair 
of a motor vehicle must show an express or implied 
agreement under which he is to be compensated 
therefor.°* 

Parties. Although a conditional seller by allow- 
ing the motor vehicle to pass into the hands of 
the conditional buyer may be regarded as impliedly 
consenting to the imposition of a lien thereon by 
the buyer for repairs,®® the conditional seller is 
not thereby subjected to an obligation to pay the 
repairman except that it may be desirable for him 
to do so to recover possession of the car.°® Where 
a fire loss upon a truck sold under a conditional 
contract reserving title in the seller and insured by 
the buyer is settled by an agreement between in- 
surer, the seller, and the buyer, whereby the seller 
undertakes to make repairs, the cost to be paid by 
insurer, the buyer being a party to the contract 
may set up a breach by the seller in an action by 
the seller against him to recover the truck.%* 

Writing. Under a statute providing that repair- 
men may collect only up to a stated sum for repairs 
where there has been no written authorization,®® 
the written authorization may be given either when 
the statutory limit is reached, or before the re- 
pairs are begun, or at any time the repairs up to 
the statutory amount are being made.®® The written 
authorization under such a statute may include the 
items of repair, together with their cost or esti- 
mated cost, or it may include only the items of 
repair, or it may be an authorization to overhaul 
completely and provide everything new that is 


a complete statement of the contract between the 
parties, all that was said and done between the 
parties relative to the making of the repairs and 
their costs not tending to contradict or vary the 
written authorization is admissible in evidence.? 

Sunday contracts. <A statute forbidding the pur- 
suit of ordinary callings upon Sunday, it seems, 
will permit repairs to be made upon a motor vehicle 
in a clear case of emergency under an exception 
providing for works of necessity, ete.* 

[§ 412] B. Duties and Liabilities of Repairman— 
1. Nature of Bailment for Repairs Generally. 
While, where one receives a motor vehicle from the 
owner to repair it gratuitously, the bailment is one 
for the sole benefit of the bailor,t a repairman to 
whom 'a motor vehicle is intrusted for repairs is 
ordinarily a bailee for hire,® as is a manufacturer 
to whom the vehicle is returned for repairs,® and 
where the repairs have been completed and the 
property is being held until the owner can eall for 
it, the bailment remains simply one for mutual 
benefit.” ; 

[§ 413] 2. Care as to Repairs. A bailee for re- 
pairs is required to use ordinary care,® and his duty 
is not merely to select competent employees, but 
to do the work required with ordinary skill and 
judgment.® He may use the usual means of exe- 
cuting the bailment,!° and unless the contract re- 
quires the personal services of the bailee, he may 
have the work completed by third persons.1! Not- 
withstanding a repairman has not facilities for a 
particular kind of work which he procures to be 
done by others, he, when he takes a repair job and- 
the contrary does not appear, undertakes for him- 
self the entire job so far as the customer is con-- 
cerned,!? and his duty is not limited to the employ- 


etc.,| of “ordinary skill’ on the part of 


needed.t Where the authorization is obviously not 
89. National F. Ins. Co. v. Elliott, 96. New Britain Real Wst., 

supra. Co. v. Collington, 102 Conn. 652, 656, 
90. National F. Ins. Co. v. Elliott,|129 A 780. 

supra. “The conditional vendee is the sole 
91. National F. Ins. Co. v. Elliott, | debtor of the repairman. If the con- 

supra. ditional vendor pays the repairman, 
“Collision” defined see supra § 408] such sum as he pays becomes an ad- 

note 65. . | ditional indebtedness to him from the 
92. Freiberger v. Globe Indemn.| conditional vendee.” New Britain 

Co., 205 App. Div. 116, 199 NYS 310. Real Est., ete., Co. v. Collington, 
Liability under collision policy for | supra. 

injuries to automobile by falling ele- 97. Satterlee v. Lawler, 155 Minn, 


vator see supra § 369 note 56. 

93. See Work and Labor [40 Cyc 

2806]. 
94 Granier v. De Marco, 171 NYS 
258. 
[a] For example, under evidence 
that the owner of a car told a re- 
pairman that he wished to use his 
car every day, but said that the re- 
pairman should do a little work every 
day until the car was completely 
finished, the repairman before he 
can recover for repairs made must 
at least show the condition of the 
car before he made the repairs and 
that these repairs were reasonably 
necessary in order to allow the owner 
to use the car every day. Granier 
v. De Marco, 171 NYS 258. 

[b] Construction.—‘An agreement 
to put a truck in first class condition 
is not so indefinite as to require sub- 
mission of its construction to the 
jury.” Satterlee v. Lawler, 155 Minn. 
181, 198 NW 118. 

95. See infra § 453. 


181, 193 NW 118. 

98. See statutory provisions, 

99. Di Biase v. Garnsey, 104 Conn. 
447, 133 A 669. 
. 1. ‘Di Biase v. Garnsey, supra. 

2. Di Biase v. Garnsey, supra. 

3. Maxton Auto Co. v. Rudd, 176 
N. C. 497, 97 SE 477. 


Works of necessity generally sce 
Sunday [387 Cyc 552]. 
4. Thomas v. Hackney, 192 Ala. 


27, 68 S 296. 

5. Roberts v. Kinley, 89 Kan. 885, 
1382 P 1180, 45 LRANS 938; Allen v. 
Fulton Motor Car Co., 71 Misc. 190, 
128 NYS 419. 

6. Ford Motor Co. v. Osburn, 140 
Ill. A. 633. 

7. Renfroe v. Fouche, 26 Ga. A. 
340, 106 SE 303, 


8. Russell’s Express, Inc. Vv. 
Bray’s Garage, Inc., 94 Conn. 520, 
109 A 722. 

9. Russell’s Express, Inc, v. 


Bray’s Garage, Inc., supra. 
[a] Ordinary skill—A definition 


an automobile mechanic as that de- 
gree of skill which men engaged in 
that particular line of business usu- 
ally possessed and employed, and 
not that which belonged to a few men 
only of extraordinary endowment and 
capacity, but such as was generally 
possessed by men engaged in the 
same kind of business in and about 
the same town, was not erroneous. 
Burrichter v. Bell, 196 Iowa 529, 194 
NW 947. 

10. Russell’s) Express, Ine. v. 
Pre ot Garage, Inc., 94 Conn, 520, 109 


11. Russell’s Express, Inc.  v. 
Bray’s Garage, Inc., supra. 

12. Russell’s Express, Ine v. 
Bray’s Garage, Inc., supra. 

[a] Welding. — Where a crank 


case is welded with solder and not 
iron by one to whom the repairman 
turns over the work, and such weld- 
ing is negligent and improper, the 
repairman is liable for such negli- 
gence as if the work had been done 
in his own shop by his regular em- 
ployees. Russell’s Express, Inc. v. 
ror Garage, Inc., 94 Conn. 520, 109 


[b] Right to act for owner in em- 
ploying welder.—In an autotruck 
owner’s action against a garage for 
defective welding of a crank case, 
where the owner asked the repair- 
man whether the latter had a good 
welder in his town, and, upon receiv- 
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ment of a competent person to do work which is 
outside the capacity of his shop.$ 

[§ 414] 8. Care and Custody of Vehicle—a. In 
General. A. repairman with whom a motor vehicle 
is left for repairs is, under the rules applicable 
generally to bailees for mutual benefit or bailees for 
hire,'* required to exercise ordinary care for its 
safe- keeping,!® and is liable to the owner for any 
loss resulting from his negligent acts or omissions,’® 
or those of his agents or employees while acting 
within the scope of their employment.‘’ He is 
responsible, however, only for the exercise of ordi- 
nary care,!® and is not an insurer.t9 Where the 
bailment is for the sole benefit of the bailor, as 
where one receives a motor vehicle from the owner 
to repair it gratuitously, he is required only to 
exercise sight care and is lable only for gross 
neglect or bad faith.2°° Where an automobile during 
the continuance of a bailment for repairs is stolen 
by a servant of the repairman, the repairman may 
be hable where he has failed to exercise due care 
in the selection of the servant,?+ and similarly 
failure to protect the vehicle from unauthorized use 
by employees may impose hability.?? ; 

[§ 415] b. Notice Affecting Liability.2? The lia- 
bility of one in whose custody an automobile was 
left for repairs as a bailee for hire is not affected 
by knowledge of the owner as to the manner in 
which or the place where the property was kept.?4 
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occasioned by lack of ordinary care upon his part 


by having posted a notice?®> or by having given 
notice to the owner that he will not be liable,?® as, 
for example, where the vehicle is destroyed by 
fire’? or is stolen.?8 

[§ 416] ce. Use of Vehicle in Testing Repairs. 
The repairman may be liable for the negligence 
of an employee in driving the vehicle for the pur- 
pose of ascertaining whether the repairs have been 
successfully made,?® and the fact that the test is 
not properly made or is unduly extended will not 
necessarily have the effect of taking the acts of, 
the employee out of the line of his employment.®° 
In the case of a bailment for the sole benefit of 
the bailor,*4 as where one receives a motor vehicle 
from the owner to repair it gratuitously, he is re- 
quired only to exercise slight care, and is liable 
only for gross neglect or bad faith where the ve- 
hicle is injured while it is being operated for the 
purpose of ascertaining whether or not the repairs 
have been successfully made? Be 

[§ 417] d. Redelivery to Owner. A repairman 
to whom a motor vehicle has been delivered and by 
him accepted agrees to return the vehicle to the 
owner upon the. termination of the bailment or to 
deliver it to some third person authorized by the 
owner to receive it,** and this is true where the 
motor vehicle is received for the purpose of making 
repairs if ordered by the owner after ascertain- 


The repairman cannot avoid liability for a loss 


ing an affirmative response, told the 
repairman to go ahead and “have it 
done,” such conversation is not suffi- 
cient to show that, under the special 
terms of the contract, the owner did 
not rely upon the repairman for the 
welding, but authorized the repair- 
man to employ a welder to do, the 
work for and on account of the owner. 


Russell’s Express, “ne. v. Bray’s 
Garage, Inc., 94 Conn. 520, 109 A 
722. 

13. Russell's Express, ess 1 AVE 


Bray’s Garage, Inc., supra. 

[a] For example, where a crank 
case was cracked and other repairs 
were also necessary, one who under- 
takes a general repair job is respon- 
sible for the negligent welding of the 
crank case by one to whom he sends 
it, notwithstanding such person was 
a competent welder. Russell’s HEx- 
press, Inc. v. Bray's Garage, Inc., 
94° Conn. 520, 109 A 722. 

14. See Bailment § 62. 

Nature of bailment for repairs see 
supra § 412. 

15. Ga.—Renfroe vy. Fouche, 26 Ga. 
A. 340, 106 SE 303. 

Ill.—Harnstrom v. Anderson Elec- 
tric, -Car\.Co.;, 20, DIL, .A. «895. 

Kan.—Roberts v. Kinley, 89 Kan. 
885, 182 P1180, 45 LRANS 988. 


Mass.—Beacon Motor Car Co. v. 
Shadman, 226 Mass. 570, 116 NE 559; 
Stevens v. Stewart-Warner Speed- 


ometer 223 Mass. 44, 111 NE 
aes 

N. Y.—Allen v. Fulton Motor 
Co., 71 Misc. 190, 128 NYS 419. 

N. C.—Beck v. Wilkins-Ricks Co., 
179 N. C..231, 102 SH 3138. 

Ont. —Dunning v. Plant, 23 OntWN 
334; Karn -v. Ontario Garage, etc., 16 
OntWN 81. 

Que.—Bachand y. Birs, 31 Que. K. 
B. 365, 

[a] “Ordinary diligence, such as 
every man of common prudence takes 
of his own property.’ Allen vy. Ful- 
ton,;Motor Car Co., 71 Misc. .190,'1938, 
128°NYS 419. 

[b]. “he care of a reasonable man 
under the circumstances.’ 
Stewart-Warner Speedometer 
223 Mass. 44, 46, 111 NE. 771. 

[ce] Care as a prudent adminis- 


Corp., 


Car 


Corp,, 


Stevens v,; 


trator.—Bachand v. Birs, 31 Que. K. 
B. 365. 

16. Roberts v. Kinley, 89 Kan. 885, 
132 P 1180, 45 LRANS 938; Allen v. 
Fulton Motor Car Co., 71 Misc. 190, 
198, 128 NYS 419. 

“Tf the machine was lost or dam- 
aged for want of ordinary care and 
diligence, the defendant is, of course, 
responsible.” Allen v. Fulton Motor 
Cay, Co,, Supra. 

17. Roberts v. Kinley, 89 Kan. 885, 
132 -P 1180, 45 LRANS 938. See 
Bastein v. Ford Motor Co., 189 Ill. 


A, 367. 

18. Renfroe v. Fouche, 26 Ga. A. 
340, 106 SE 308; Ford Motor Co. v. 
Osburn, 140 Ill. A. 633; Beck v. Wil- 
kins-Ricks Co., 179 N. C. 231, 102 SH 
318; Dunning v. Plant, 283 OntWN 
334; Norwich Union F. Ins. Co. v. 
Oxford Garage, 21 OntWN 397 [dism 
app 21 OntWN 218]; Karn v. Ontario 
Garage, etc., 16 OntWN 31. 

[a] Gasoline escaping from car of 
third person causing fire will not im- 
pose liability upon a repairman where 
no defect in the construction of the 
building is shown and proper care 
was taken by him. Karn v. Ontario 
Garage, etc., 16 OntWN 31. 

19. Roberts v. Kinley, 89 Kan. 885, 
132 P 1180, 45° LRANS 9388; Allen v. 


Fulton Motor Car Co., 71° Misc. 190, 
198, 128 NYS 419; Beck v. Wilkins- 
Ricks Co., 179 N.C. 231, 102 SH, 313. 


“As the contract was for the mu- 
tual benefit of the parties, the de- 
fendant was only liable for loss oc- 
curring by reason of its negligence, 
and was not liable for loss due to 
accidence or irresistible force. It 
was answerable only for ordinary 
neglect.’”’” Allen v, Fulton Motor Car 
Co., Supra, 


20. Thomas v. Hackney, 192 Ala. 
27, 68 S 296. 

21. Renfroe v. Fouche, 26 Ga, A. 
340, 106 SH 803. 

22. Travelers Indemn,. )..Co. — -v. 


Fawkes, 120 Minn. 358, 139 NW 708, 
45 LRANS 331, 

‘ [a] Prevention of use by servant. 
—‘‘Where the proprietor of an auto- 
mobile repair shop had notice that his 
foreman was possessed of proclivi- 
ties rendering it likely that he would 


ment of their requisite extent and nature.%4 


So 


injure cars left at the shop for re- 
pairs, by taking them out at improper 
times and making ynauthorized use 
of them, it was such proprietor’s 
duty to exercise ordinary care to pro- 
tect such cars from the danger of 
injury to which they were thus sub- 
jected.” Travelers’ Indemn. Co. v. 
Fawkes, 120 Minn. 353, 139 NW 703, 
45 LRANS 3831. 

23. Limitation of ne gener- 
ally see Bailments § 4 

24. Stevens. v. Spite Warner 
Speedometer Corp., 223 Mass. 44, 111 
NE 771. 

25. Renfroe v. Fouche, 26 Ga. A. 
340, 106 SE 3038; Scott Auto, etc.; Co. 
Vv. McQueen, 111 Ox. 107, 226 P aT 
34 ALR 162. 


26. Scott Auto, ete. Co. v. Mc- 
Queen, supra. 

27. Scott Auto, etc. .Co, -v. Me- 
Queen, supra, 

28. Renfroe v. Fouche, 26 Ga. A. 
340, 106 SH 308. 

29. Roberts v. Kinley, 89 Kan. 885, 


132 P1180, 45 LRANS 938. 

30. Roberts Vv. Kinley, supra. 

tal Illustration. — “An employee 
in’ charge of a garage in which an 
automobile has been left for repairs 
took the automobile out after it had 
been repaired, for the purpose of 
testing it, and also to carry home a 
customer of the garage who had 
brought his automobile there for re- 
pairs which the garage. keeper could 
not make on that day, and while out 
on this trip the automobile was neg- 
ligently wrecked. While the trip to 
the home of the customer was longer 
than was necessary in order to try 
out the automobile the employee can 
not be deemed to have been acting 
outside the scope of his employment 
while he was out upon this trip, and 
the garage keeper is therefore liable 
for the negligent wrecking of the au- 
tomobile.”” Roberts v. Kinley, 89 Kan. 
885, 132 P 1180, 45 LRANS 938. 

31. See Bailments Seale 

32. Thomas y. Hackney, 192 Ala. 
27, 68 S 296. 

33. Doyle v. Peerless Motor Co.,: 
226 Mass. 561, 116 NE 257. 

34. Doyle v. Peerless Motor Co., 
supra. 


‘For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number, 
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when called upon for the return of the ear, it is 
the duty of the repairman to deliver it to the 
owner or to excuse his failure to do so,°° as by 
showing that it has been stolen without negligence 
upon his part.*® In the absence of a custom or 
contract, the repairman is. under no obligation to 
redeliver the repaired motor vehicle to the owner 
living in the same city at his residence or at any 
other place designated by him.*? 

[§ 418] e. Delivery of Vehicle to Person Not Au- 
thorized To Receive It. A delivery of the motor 
vehicle by the repairman to one who is. without 
authority to receive it constitutes a conversion.*® 
However, where the repairman is without notice of 
the rights of others in the vehicle, he will be dis- 
charged from liability by a redelivery thereof to the 
person from whom he receives it,?® and this not- 
withstanding he has given such person a nonnego- 
tiable receipt which is not surrendered upon a re- 
delivery of the vehicle.#® Where a universal cus- 
tom is established that, in the absence of orders 
to the contrary from the owner, delivery of a motor 
vehicle to the owner’s chauffeur constitutes delivery 
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to the owner, it will be presumed in-the case of a 
delivery of a car to a repairman that both parties 
know of such custom and contract accordingly. 

[§ 419] f. Actions against Repairman for Con- 
version, Loss, or Damage—(1) In General. Actions 
by the owner against a repairman for the conver- 
sion of the motor vehicle or loss or damage thereto 
are controlled by the rules applicable in the case 
of bailment generally.42 It is no defense in an 
action against a repairman for the loss of a vehicle 
that the owner is insured,*® and an insurer who has 
paid the loss occasioned to the owner may sue in 
his right.#4 

[§ 420] (2) Pleading. It is not necessary to al- 
lege a tender of charges where the pleading does 
not admit that charges are due.4® In an action 
originating before a justice of the peace, amend- 
ments may be allowed to the pleadings upon trial 
de novo in a higher court as in other cases.*¢ 

Recoupment. In an action for conversion upon 
the ground that the vehicle has been kept for an 
unreasonable time, an amendment to defendant’s 
answer seeking to recoup an amount claimed to be 


35. Allen vy. Fulton Motor Car Co., 
71 Misc. 190, 193, 128 NYS 419. 

“When called upon for the return 
of the car, it was the duty of the 
defendant to deliver it to its owner, 
or account for its default by showing 
‘a loss by some violence, theft or 
aceident.”’ Allen y. Fulton Motor Car 
Co., supra. 

Burden of proof see infra § 421. 


36. Emigh vy. Wood, (Cal. A.) 253 
P 947. 
[a] Duty to retake.—When a car 


in possession of a bailee for repairs 
was stolen without his negligence, 
upon the later ascertainment of its 
location the bailee is not bound to 
take possesion of the car or deliver 
it to the owner, where the manner 
of redelivery had not been specified. 
Hmigh v. Wood, (Cal. A.) 253 P 947. 

37. Marron v. Bohannan, 104 Conn. 
467, 133 A 667, 46 ALR 838. 

38. Doyle v. Peerless Motor Co., 
.226 Mass. 561, 567, 116 NH 257. 

“In such cases neither a_ sincere 
and apparently well founded belief 
that the tortious act was right, nor 
-the exercise of any degree of care 
in reaching such a belief, constitutes 
a defence even to a gratuitous bailee.” 
Doyle v. Peerless. Motor Car Co., 
supra [quot Hall v. Boston, etc., R. 
Corp., 14 Allen (Mass.) 439, 443, 92 
AmD 783}. 

[a] Order of owner’s daughter.— 
Where a redelivery of a car left for 
repairs is made to the owner’s chauf- 
feur upon the order of the owner’s 
daughter, it constitutes a conversion 
by the bailee unless the daughter’s 
act was authorized by the owner. 
Beacon Motor Car Co. v. Shadman, 
226 Mass. 570, 116 NE 559; Doyle v. 
‘Peerless Motor Car Co., 226 Mass. 
561, 116 NE 257. 

Misdelivery of bailed property gen- 
erally see Bailments § 99. 
~ 39. Manny v. Wilson, 137 App. 
/Div. 140, 122 NYS 16. 

40. Manny v. Wilson, supra. 

[a] Negotiability.—An instrument 
acknowledging receipt of an_auto- 
mobile chassis tobe delivered only 
on return of the receipt properly in- 
dorsed was not negotiable, a ‘“nego- 
tiable instrument” being a written 
promise or request for the payment 
of money to order or to bearer, the 
word “indorsed” as there used not 
being construed as if used with refer- 
ence to commercial paper. Manny vy. 
Wilson, 137 App. Div. 140, 122 NYS 16. 

{b] Applicability of statute relat- 
ing to warehousemen.—Pen. Code 

633 provides that a person men- 
‘tioned in § 629, who delivers to an- 
other any merchandise for which a 
bill of lading, receipt, or voucher has 


been issued, unless such receipt or 
voucher bears on its face the words 
“not negotiable,’ or unless such re- 
ceipt is surrendered to be canceled at 
the time of delivery, is punishable, 
ete. The ‘person’. mentioned in 
§ 629 is defined to be one carrying 
on the business of a warehouseman, 
wharfinger, or other depositary of 


| property who issues any receipt, bill 


of lading, or voucher, etc. It was 
held that such sections were inappli- 


cable to a manufacturer of automo-, 


bile bodies to whom a chassis was 
delivered to be fitted with a body 


only, and not for storage, such, manu-’ 


facturer not being a “depositary” 
within § 629. Manny v. Wilson, 137 
App. Div. 140, 122 NYS 16. 

41. Doyle v. Peerless Motor Co., 
226 Mass. 561, 116 NE 257. 

42. See Bailments §§ 116-172. 

43. Renfroe v. Fouche, 26 Ga. A. 
340, 106 SE 303. 

44. Stevens v. Stewart-Warner 
Speedometer Corp., 223 Mass. 44, 111 
NE 771. 

[a] For example, an insurance 
company, which has paid plaintiff for 
the loss which he sustained by the 
theft of his automobile, is subro- 
gated to plaintiff's rights, and is en- 
titled to maintain an action in the 
name of plaintiff against defendant, 
in whose custody the car was left by 
plaintiff for repairs, for negligence 
in permitting the theft of the car and 
damage thereto. Stevens y. Stewart- 
Warner Speedometer Corp., 223 Mass, 
2A es Nae 

[b] Condition against loan of ve- 
hicle-—Where an automobile fire in- 
surance: policy contains a _ clause 
forbidding insured to lend the vehicle 
upon pain of nullity of the policy, 
a repairman sued for his negligence 
causing the destruction of the vehi- 
cle by fire by the insurance company 
after it has paid the owner the 
amount of the loss and acquired his 
rights cannot take advantage of such 
clause. Leduc vy. British Canadian 
Ins; Co... 35 Que, Ki, B. 342, [19247 1 
DomLR 196. 

{c] Estoppel to question value.— 
“Where the defendant in an action 
for injury to an automobile had acted 
virtually as appraiser between the 
plaintiff, an insurance company, and 
the owner of the machine, and the 
plaintiff had paid the owner the 
amount of the loss fixed by such ‘ap- 
praisement, the defendant was es- 
topped to introduce evidence as to the 
value of the machine.” Travelers’ 
Indemn. Co. v. Fawkes,.120 Minn. 353, 
854, 139 NW 703, 45 LRANS 331. 

45. Killgore v. Whitaker, (Tex. 
Civ. A.) 217 SW 445. i ; 


[a] Rule applied. — Allegations 
that a car left with defendants for 
repairs was sold after notice, under 
Rey. ust. Gl911), art-i5667, .and- that 
certain ‘accessories had been con- 
verted, etc., may state a good cause 
of action, although not alleging: that 
plaintiff was entitled to possession 
of, the car or had tendered the 
charges due, since the petition does 
not admit that, charges were due or 
that-the sale was legal, and in-any 
event the allegations alleging «the 
conversion of accessories render the 
petition good at least in part. Kill- 
gore v. Whitaker, -(Tex. Civ. A.) 217 


Sw 445. 4 
46. Austin v.’Simon, (Mo. A.) 204 

SW 1938. toatl. S37 : 
[a] Negligence.—(1) An:'amended 


statement in the circuit court -in an 
action begun in a justice’s court 
charging that an automobile deliv- 
ered by plaintiff to defendant ‘for 
change or repair was injured by de- 
fendant’s negligence in allowing an 
elevator to fall alleged general’ negli- 
gence, and not specific acts of negli- 
gence. Austin v. Simon, (Mo. A.) 204 
SW 193. (2) In a suit for injury to 
an automobile left by plaintiff with 
defendant for change or repair, where 
the original statement in a justice’s 
court alleged that defendant allowed 
the car to become unblocked, throw- 
ing it against the side of an elevator 
in| which it was and injuring it, the 
allowance in the circuit court of an 
amendment alleging that defendants 
“negligently” allowed the car to be- 
come injured from the fall of an ele- 
vator was within the court’s discre- 
tion under Rev. St. (1909) § 1848, 
relating to amendments before final 
judgment. Austin v, Simon, supra. 
{[b] Changing cause of action.—In 
an action in a justice’s court for dam- 
ages to an automobile while in de- 
fendant’s possession for change or 
repair, an allegation in the original 
statement that defendant allowed the 
car to become unblocked, throwing it 
against the side of an elevator and 
injuring it, alleged facts constituting 


negligence, although the word “negli- 


gence” was not used, so that° an 
amendment in the circuit court al- 
leging that defendants negligently 
allowed the car to become injured 
when the elevator in which it was 
fell, throwing it against the side of 
the elevator, did not change the cause 
of action tried before the justice from 
one ex contractu to one in tort, con- 
trary to Rev. St. (1909) § 7585. Aus- 
tin v. Simon, (Mo. A.) 204 SW 193. 
Amended pleadings upon trial de 
novo on appeal from justice generally 
see Justices of the Peace §§' 544-564. 
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due defendant for work and repairs made upon the 
vehicle in question is properly rejected.** 

[§ 421] (3) Evidence—(a) Presumptions and 
Burden of Proof. As in other cases of bailment,*® 
in actions against a repairman because of his failure 
to return the motor vehicle in accordance with the 
contract, the burden of proof of negligence is upon 
plaintiff, «9 unless the rule has been altered by stat- 
ute,°® although proof of the loss or injury of the 
motor vehicle while in the hands of the bailee 
may prima facie establish his lability and impose 
upon him the burden of showing that the loss or 
damage occurred through some cause consistent 
with due care upon his part.®>+ So while a presump- 
tion of liability arises where the repairman fails 
on demand to deliver the motor vehicle,°? such pre- 
sumption may be overcome by a showing that the 
loss was caused by accident.>? 

Res ipsa loquitur. Where the evidence showed 
that the repairman permitted an elevator to fall, 
whereby the vehicle was injured, and he intro- 
duced no evidence to explain the falling of the 
elevator, the doctrine of res ipsa loquitur applied.** 
But where an automobile intrusted to defendant 
for washing'was, for that purpose, driven up an 
incline twenty feet long to a level surface forty 
inches above the ground, and afterward was found 


47. Sisson v. Roberts, 25 Ga. A. 
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is established that a car in the pos- 


\ 2h a ee 
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to be damaged, and there was no showing of negli- 
gence aside from accident except testimony that 
high motor speed could cause the damage, the doc- 
trine of res ipsa loquitur was not applicable.®* 

[§ 422] (b) Admissibility. The general rules as 
to the admissibility of evidence in civil actions®® 
apply in determining the admissibility of evidence 
in actions against a repairman for loss or injury to 
a motor vehicle left in his hands for repairs.** So 
a bailor may testify that the vehicle bailed was 
complete and all right in every way as against an 
objection that it is a statement of a conclusion.®* 
On the other hand, a witness who has stated that 
a vuleanizer is the best made cannot state how it 
is generally regarded in the automobile business ;°% 
nor can he state whether it is customary to leave 
a vuleanizer unattended,®° although he may be asked 
on cross-examination whether the placing of a vul- 
canizing department against an elevator shaft was 
placing. it at the most dangerous point for the 
communication of fire.St 

[§ 423] (c) Weight and Sufficiency of Evidence. 
The general rules as to the weight and sufficiency 
of evidence®? have been applied in determining the 
sufficiency of evidence in actions against a repairman 
for negligence.®* Evidence from which the jury 
may only guess at the cause of the accident is in- 


Warner Speedometer Corp., 223 Mass. 


725, 104 SE 910. 

48. See Bailments § 160. 

49. Ford Motor Co. v. Osburn, 140 
Tll. A. 633; Regan’ v. Burr, 159 App. 
Div..131, 144 NYS 84; Scott Auto, 
ete., Co. v. McQueen, 111 Okl, 107, 
226 P 372, 34 ALR 162. 

50. See statutory provisions. 

{a] In Georgia (1) a repairman 
is required upon proof of loss of the 
motor vehicle to show that he has 
exercised the proper degree of care 
and diligence. Renfroe v. Fouche, 
26 Ga. A. 340, 106 SE 308. (2) Where 
a motor vehicle is destroyed by fire 
while in the possession of a bailee 
for repairs, the burden is upon the 
bailee upon proof of such fact to 
show that he exercised due care and 
diligence in protecting and keeping 
the property. Hight Accessory Place 
v. Lam, 26 Ga. A. 163, 105 SE 872. 

51. Ala.—Thomas v. Hackney, 192 
Ala. 27, 68 S 296. 

Minn. —Travelers’ Indemn. Co. v. 
Fawkes, 120 Minn. 353, 139 NW 703, 
45 LRANS 331. 

N. C.—Beck v. Wilkins-Ricks Co., 
179 N. C. 231, 102 SE 313. 

Ont.—Karn v. Ontario Garage, etc., 
16 OntWN 31. 

Que.—Ledue vy. British 
Ins. Co., 35 Que. K. B. 342, 
1 DomLR 196; Bachand v. Birs, 
Que. K. B. 365. 

“Where, in an action by the, bailor 
against the bailee upon an ordinary 
contract of nongratuitous bailment, 
the defendant admitted the receipt of 
the property and his inability to re- 
turn it, a prima facie breach of 
the contract was thereby established, 
to meet which it devolved upon the 
defendant to prove that he exercised 
ordinary care in keeping ‘the prop- 
erty.” Travelers’ Indemn. Co. Vv. 
Fawkes, supra, 

eetal Ilustration.—In an automo- 
bile owner’s action against a repair- 
man for loss of an automobile in a 
fire, proof of: failure to return the 
automobile, with the admission that 
it had been burned, made out a prima 
facie case requiring the repairman to 
produce proof that it had discharged 
its duty of exercising proper care 
while intrusted with the custody of 
the automobile. Beck v. Wilkins- 
Ricks Co., 179 N. C. 231, 102 SE 313. 

{b] Gratuitous pailee.—Where it 


Canadian 
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session of one who has undertaken 
to repair it gratuitously is injured 
while being operated by such person, 
the burden is upon him to show at 
least the degree of care upon his 
part that is required of him by law, 
and it is insufficient that he show 
merely that the car was injured in 
a collision. Thomas v. Hackney, 192 
Ala. 27, 68 S 296. 

52. Regan v. Burr, 159 App. Div. 
131, 144 NYS 84. 

53. Regan vy. Burr, supra; Scott 
Auto, ete., Co. v. McQueen, 111 Okl. 
107, 226 P 372, 34 ALR 162. 

[a] Where a car is destroyed by 
fire (1) while in the hands of a re- 
pairman, upon such _ fact being 
shown, the burden is upon the owner 
to show that the fire was caused by 
the failure of the repairman to use 
ordinary care. Scott Auto, etc., Co. 
v. McQueen, 111 Okl. 107, 226 P 372, 
34 ALR 162. (2) “It seems to me 
in this case that, when the evidence 
disclosed the fact that this car was 
lost by fire, or, in other words, its loss 
was accounted for, the burden con- 
tinued upon the plaintiff to show that 
its loss was occasioned by some neg- 
ligence or want of ordinary care upon 
the part of the defendant.” Allen v. 
Fulton Motor Car Co., 71 Misc. 190, 
193, 128 NYS 419. 


54. Austin v. Simon, (Mo. A.) 204 
SW 198. 
55. Scellars v. Universal Serv. 


Everywhere, 68 Cal. A. 252, 228 P 879. 

56. See Evidence 22 C. J. p 1. 

57. See cases infra this note; and 
notes 58-61. 

[a] Cross-examination as to weight 
of evidence.—In an action for negli- 
gence in permitting the theft of an 
automobile left by plaintiff in the 
custody of defendant, the action be- 
ing maintained for the benefit of an 
insurance company which had paid 
plaintiff for the loss he sustained, 
where a witness testified that he saw 
the automobile after it had been re- 
covered and while it was in a dam- 
aged condition and that its value then 
was about one hundred dollars, cross- 
examination designed to show that 
the witness was in the employ of the 
insurance company or its agents then, 
and when he sold the car, was com- 
petent as bearing on the weight of 
his testimony. Stevens v. Stewart- 


44, 111 NE 771. 

[b] An insurance agent who has 
testified that he was accustomed to 
investigate fires and their causes and 
that he was present in the garage at 
the time the particular fire originated 
need not be permitted to. state 
whether or not in a large number of 
instances it is impossible to find the 
cause or the origin of fires. Hight 
Accessory Place vy. Lam, 26 Ga. A. 
163, 105 SE 872. 

58. Hight Accessory Place y. Lam, 
supra. 

- Hight Accessory Place y. Lam, 


60. Hight Accessory Place v. Lam, 
Hight Accessory Place v. Lam, 


62. See Evidence §§ 1730-1806. 
See cases infra this note. 
Evidence held sufficient.—Evi- 
that defendant assumed cus- 
tody and control of a car, and there- 
after allowed it to remain in an alley 
without any precautions whatever to 
protect it from being stolen, au- 
thorized a finding that the theft of 
the car was the natural and probable 
result of defendant’s negligence. 
Stevens v. Stewart-Warner Speedo- 
meter Corp., 223 Mass. 44, 111 NE 771. 

[b] Evidence held insufficient: (1) 
To show negligence of a repairman 
in failing to discover the defective 
condition of an axle due to a defect 
in the metal, not to be detected by 
an external examination. Britannia 
Hygienic Laundry Co. v. Thornycroft, 
So LV eK Be sie ‘jw Mopsustamn 2 
finding of negligence by defendant in 
maintaining and operating the eleva- 
tor, in an action by the owner of an 
automobile for damages for injury 
to it while it was in defendant’s 
possession for rebuilding, by the 
elevator in which it was being moved 
falling. Regan v. Burr, 159 App. Div. 
131, 144 NYS 84. 

[ec] Bvidence held for jury.—In an 
action for negligently destroying an 
automobile, left to be cleaned and 
repaired, evidence that defendant’s 
servant in cleaning the automobile 
with gasoline did not disconnect the 
wiring from the batteries to the 
lights and the wiring of the magneto, 
so that a slight turn of the shaft 
would make a spark, and worked 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


sufficient to support a recovery because of the al- 
leged negligence of a repairman in making repairs.°* 
The alleged negligence of a repairman in placing 
a new wheel upon a car is not established by expert 
evidence to the effect that the wheel came off caus- 
ing the accident by reason of the fact that the 
bolts had not been properly tightened up, where 
the physical facts conceded are inconsistent with 
such opinion.® 

[§ 424] (4) Questions of Law and Fact. As in 
other civil actions,®°* controverted questions of fact 
are to be determined by the jury or trial court 
where the trial is without a jury,®’ as, for example, 
negligence in retaining an employee,®® the ‘reason- 
ableness of time for completion of repairs,°® or 
the existence of a universal custom recognizing de- 
livery to the owner’s chauffeur as delivery to the 
owner.?° 

[§ 425] (5) Instructions. An instruction should 
not submit issues which are not raised by the plead- 
ings and evidence." 

[§ 426] (6) Verdict and Findings. In an action 
for the value of automobile accessories removed 
from a car delivered to defendants for repairing, it 
cannot be presumed, in order to support a judgment 
for plaintiff on special verdict, that the trial court 
found defendants removed the accessories, where 
the evidence only showed that they were removed 
while the car was in defendants’ possession, and 
there was testimony denying removal by defendants 
or anyone in their employ.72 In an action for the 
value of accessories in an automobile delivered to 
defendants for repairing, the jury’s affirmative an- 
swer to the question whether defendants or anyone 
else removed the accessories from the car does not 
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sustain a judgment for plaintiff, since the finding 
did not establish that defendants, or anyone for 
whom they were responsible, removed the acces- 
sories.73 

[§ 427] (7) Damages and Amount of Recovery. 
Where a motor vehicle is lost or destroyed while 
in the hands of a repairman through his fault, the 
measure of damages is its value at the date of the 
loss.74 If the owner sues the one,to whom the 
repairman misdelivers it and recovers for its con-_ 
version, and thereafter sues the repairman, the 
repairman is entitled to credit for the amount re- 
covered, less the expenses of the litigation.”® 
_ Where repairs are improperly made, although the 
work done is of some value, and the owner must 
of necessity retain it, the measure of damages 1s 
the difference between the value of the motor ve- 
hicle as it would have been if it had been repaired 
in compliance with the contract and its value in its 
defective condition;’® or if the cost of putting it 
into the condition required by the contract is less 
than the difference in value, such cost would fur- 
nish the ‘measure of damages.’? Ap 

[§ 428] g. Actions by Repairman for Conversion 
or Damage. Under the rules applicable to actions 
by a bailee against third persons generally,”* a 
repairman who has become liable to the owner be- 
cause of a misdelivery of the vehicle left in his 
charge to an unauthorized person may maintain 
an action against the person causing such misde- 
livery for the damages sustained by his wrongful 
act,?® and if he sues by agreement with the owner 
or bailor, he holds any amount recovered by him 
in excess of the special injury which he has sus- 


with an open container of gasoline 
near by, was sufficient evidence to 
go to the jury. Modlin vy. Simmons, 
183 N. C. 63, 110 SE 661, 

64 Freedman v. Wager, 73 Pa. 
Super. 180. 

65. Lowenthall v. Backus Motor 
Co., 140 Md. 33, 116 A 834. 


66. See Trial [38 Cye 1511]. 
67. See cases infra notes 68-70. 
68. Travelers’ Indemn. Op 


v. 
Fawkes, 120 Minn. 353, 139 NW 703, 
45 LRANS 331. 

69. Sisson v. Roberts, 25 Ga. A. 
725, 104 SE 910. 

70. Doyle vy. Peerless Motor Co., 
226 Mass. 561, 116 NE 257. 

[a] Applicability.—Where there is 
evidence of a custom to allow a 
chauffeur who brings a motor vehicle 
into a garage to be kept for the 
owner to take it out again without an 

* order from the owner who has given 
no instructions to the contrary, the 
jury may find that such a custom 
forms no part of the bailment where 
the car, by the owner’s consent, is to 
be retained for an appreciable length 
of time for the sole purpose of as- 
certaining the extent and cost of nec- 
essary repairs. Doyle v. Peerless 
Motor Co., 226 Mass, 561, 116 NE 257. 

71. Alford v. Yonce, 117 S. C. 318, 
109 SE 110. 

[a] MIllustration.—In an action 
against a garage keeper for failure 
to repair and redeliver a car in good 
condition, and for failure to try to 
sell it as agreed, allegations that it 
was agreed between plaintiff and de- 
fendant that defendant would try to 
sell plaintiff's automobile provided 
plaintiff would purchase another auto- 
mobile from defendant, plaintiff’s car 
to be sold for the value of the new 
car and repairs on the old, and testi- 
mony that defendant agreed to help 
plaintiff sell his automobile, were 


held not to warrant submission of. 


[42 C. J.—52] 


issue as to whether defendant con- 
tracted to sell plaintiff’s automobile 
for enough to pay for the other auto- 
mobile to be purchased. Alford v. 
Yonce, 117 S. C, 318, 109 SE 110. 

72. Killgore v. Whitaker, (Tex. 
Civ. A.) 217 SW 445. 

73. Killgore v. Whitaker, supra. 

74. Beacon Motor Car Co. v. Shad- 
man, 226 Mass. 570, 116 NE 559; 
Wagner v. Dunham, (Tex. Civ. A.) 
246 SW 1044. 

[a] Loss by seller.—Where the 
buyer of an autorhobile left it with 
the seller for repairs and it was lost 
through the seller’s negligence, the 
purchaser's measure of damages was 
the value of the automobile at the 
date it was lost, deducting the 
amount due on the purchase-money 
note as of that date, with interest at 
six per cent per annum on the balance 
due the purchaser. Wagner v. Dun- 
ham, (Tex. Civ. A.) 246 SW 1044. 

{[b] Wreck by third person.— 
Where an automobile was wrecked 
while in a third person’s possession 
or control, the motor car company, 
having custody of it for purpose of 
repairs, was responsible to the true 
owner for. the fair market value. 
Beacon Motor Car Co. v. Shadman, 
226 Mass. 570, 116 NE 559. 

{c], Highest intermediate value.— 
“Where, after the delivery of the 
automobile for repairs, it is taken 
down and dismantled, and the parts 
are distributed around the_ shop 
among other like parts of machines 
and machinery, so as to make it im- 
practicable, without putting the parts 
together again, to give an opinion as 
to the value of the machine, and the 
owner brings trover, after demand 
for the return of the property, claim- 
ing that it was kept for an unreason- 
able time, and claiming also that he, 
at the time of the demand, offered 
to pay whatever charges for repairs 


had accrued up to that time, evidence 
as to the value of the property at the 
time it was placed in the hands of 
the defendant, and evidence as to its 
value a week, or aS much as a month, 
prior to that time, was admissible, 
and was such evidence as could be 
considered by the jury in determinings 
the highest market value of the prop- 
erty between the time of conversion 
and the date of the trial of the case, 
the defendant not pleading or at- 
tempting to show by evidence that 
there had been any change in the con- 
dition of the property after delivery 
to him.”’ Sisson v. Roberts, -25 Ga. A. 
725, 104 SE 910. 

75. Beacon Motor Car Co. v. Shad- 
man, 226 Mass. 570, 116 NE 559. 

76. Satterlee v. Lawler, 155 Minn. 
181, 193 NW 118. 

{a] Agreement to put in first-class 
condition.—_Measure of damage for 
breach of an agreement to repair a 
truck and put it in first-class con- 
dition was the difference in value of 
that truck as it would have been 
after it had been put in first-class 
shape, and the value and condition it 
was in after it was repaired. Satter- 
He v. Lawler, 155 Minn, 181, 193 NW 


77. Satterlee v. Lawler, supra. 

78. See Bailments §§ 172-184. 

79. Beacon Motor Car Co. v. Shad- 
man, 226 Mass. 570, 116 NE 559. 


[a] For example, where the re- 
pairman becomes liable to the owner 
for the conversion of the car through 
a misdelivery to his chauffeur or to 
his daughter upon a written order 
given for the sole purpose of en- 
abling the chauffeur to obtain the car 
for her use without any express or 
implied authority from her father to 
ask for its delivery, an action for 
damages is maintainable against the 
daughter. Beacon Motor Car Co. v. 
Shadman, 226 Mass. 570, 116 NE 559, 


» 
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tained in trust for the owner or bailor.8° In such 
an action evidence is properly admitted to show 
the arrangement under which plaintiff had posses- 
sion of the vehicle.*+ 

Amount of recovery. Where, after its misdeliv- 
ery, a car has been wrecked and the owner has 
sued the repairman for conversion, the repairman 
is entitled to recover as against the person liable 
for the misdelivery the fair market value of the 
car at the time of the conversion with interest to 
the date of the verdict,®? but the repairman is not 
entitled to recover expenses and disbursements in- 
curred in defense of the owner’s action.®? If de- 
fendant was not notified to take upon himself the 
defense of the owner’s suit against the repairman, 
he is not estopped to contest in the repairman’s 
action against him the measure of damages recov- 
ered from the repairman by the owner.** 

[§ 429] C. Compensation. Where repairs are 
made without agreement as to the amount of com- 
pensation therefor, the repairman is entitled to re- 
cover the fair, reasonable, and necessary charges 
for his work.8® Where he compels the owner to 
submit to an illegal exaction in order to recover 
possession of the vehicle, the doctrine of duress of 
goods applies,*® and if by such means he compels 
the owner to execute a check for more than the 
repairman is entitled to, the repairman cannot re- 
cover upon such check,®? without regard to whether 
his excessive demand was for the purpose of de- 
frauding the owner®® or. whether it was made in 


‘good faith or not.®® 
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Questions for jury. Upon conflicting evidence, 
the question of whether repairs have been made in 
a satisfactory manner is for the determination of 
the jury.°° Although the parties to a contract for 
the construction of an automobile body agreed upon 
a contract price, where defendant sought to recover 
for such work upon a quantum meruit, it was for 
the jury to say what was a reasonable price.®* 
Where the evidence is conflicting as to the contract 
price, it is a question of fact to be determined 
by the trial court where the trial is without a jury.®? 

Recoupment and counterclaim. In an action to 
recover a sum alleged to be due for repairs to a 
motor vehicle, made by plaintiff, there can be no 
recovery where, by reason of the unskilled and un- 
workmanlike manner in which the repairs are made, 
defendant has been damaged in an amount equal 
to, or greater than, the amount claimed by plain- 
tiff,9? and defendant is not estopped from setting 
up a cross demand for damages in an action for 
work and labor by the fact that he has made partial 
payments for the repairs.°* 

[§ 430] D. Lien—1. Right to Lien in General— 
a. At Common Law. Under the common-law rule 
recognizing a specific lien upon property in the 
hands of a tradesman or artisan for the price of 
work done upon it,9° a repairman is regarded as 
having a lien at common law for the value of labor 
and materials used in the repair of a motor ve- 
hicle.°° 

[§ 431] b. Constitutional Provisions. A consti- 
tutional provision that mechanies and artisans of 


80. Beacon Motor Car Co. v, Shad-|Car Co., 44 Cal. A. 320, 186 P 364. be returned to the garage, the casing 
man, supra. , 86. Caldwell v. Auto Sales, ete.,| breaks and the gears are injured, 
81. Beacon Motor Car Co. v. Shad-|Co., (Tex. Civ. A.) 158 SW 1030. plaintiffs in an action for services 
man, supra. 87. Caldwell v. Auto Sales, etc., | discharged themselves from any pre- 
[a] Illustration.—In an action by | Co., supra. sumption of negligence by sending 
a motor car company against a 88. Caldwell v. Auto Sales, ete.,|for defendant, showing him the 
daughter for the wrong suffered by |Co., supra. broken parts, giving him the oppor- 
itself through her unauthorized acts, 89. Caldwell v. Auto Sales, etce.,| tunity of inquiry and inspection and 


whereby her father recovered against 
the company for the conversion of his 
automobile through misdelivery either 
to his chauffeur or to his daughter, 
correspondence between the father 


‘and the company, proving a bailment, 


under which the jury could find that 
the company had possession of the 
car to make alterations or repairs 
when the details had been agreed 
upon between parties, was competent. 
Beacon Motor Car Co. v. Shadman, 
226 Mass. 570, 116 NE 559. 

82. Beacon Motor Car Co. v. Shad- 


"man, supra. 


83. Beacon Motor Car Co. v. Shad- 
man, supra. 

84. Beacon Motor Car Co, v. Shad- 
man, supra. 

85. Horton vy. Phillips, 
7, 131 (NE 324. 

[a] Rule applied, although charges 
for making over a used car amount to 
more than double the amount the 
owner paid for it. Horton y, Phillips, 
238 Mass, 7, 131 NE 324. 

{b] Necessity of proof.—A_ re- 
covery cannot be had for the reason- 
able value of an automobile without 
proof as to the foundation and rea- 
sonableness of the charges. Mac- 


238 Mass. 


-Intosh v. Chicago Electric Motor Car 


Co., 44 Cal. A: 320, 186 P 364. 

[c] Evidence held sufficient to sus- 
tain a judgment for plaintiff in an 
action for labor and parts furnished 
in repairing an automobile. Self 
v.: Whittler,’ (Tex. Civ. A.) 259 SW 
628. 

[d] Evidence held insufficient in 
an action by a garage keeper for the 
reasonable value of work and labor 
doné and materials furnished to sup- 
port a judgment for plaintiff in the 
amount entered by the trial court. 
MacIntosh y. Chicago Electric Motor 


Co., supra. 

90. Kansas City Auto. School Co. 
v. Holeker-Elberg Mfg. Co., (Mo, A.) 
182 SW 759. 

[a] For example, in an action in 
which defendant sought a recovery 
for constructing an automobile body 
for plaintiff's automobile, the jury 
were not bound to accept the testi- 
mony of plaintiff’s witnesses that the 
body was not constructed according 
to contract, and that, when placed on 
the automobile, its operation was im- 
possible, where there was evidence 
that the work was well done and in 
accordance with the contract, and 
that the operation of the automobile 
was perfectly satisfactory, and no 
complaint was made as to it until 
after it was discovered by plaintiff 
that defendant was not going to allow 
the automobile to be taken away 
until the work was paid for. Kansas 
City Auto. School Co. v. Holcker- 
Elberg Mfg. Co., (Mo. A.) 182 SW 
759. 

91. Kansas City Auto. School Co. 
v. Holcker-EPlberg Mfg. Co., supra. 

92. Moylan v. Smith, 189 NYS 200. 

938. Burrichter. v. Bell, 196 lowa 
529, 194 NW 947. See La Plante v. 
Du Pont, 223 Mich. 3438, 193 NW 820, 
31 ALR 694 (if defendant garage 
keeper was paid for repair work that 
did not benefit plaintiff, the owner of 
the car repaired, the demand and 
acceptance of such payment was un- 
justifiable, and recovery could be had 
for want of consideration therefor). 

{a] Evidence.—(1) Where defend- 
ant delivers his motor vehicle to 
plaintiffs far general 


is taken out for a trial upon which it 
works properly, but, as it is about to 


overhauling,, 
“furnishing all the new parts required, 
and after the job is completed the car 


offering to do the work necessary to 
repair the damage without extra 
charge. Duffy’s Garage v. Sweeley, © 
66 Pa. Super. 583. (2) Where defend- 
ant’s automobile was damaged by 
the misplacing of the self-starter, 
and the uncontradicted evidence 
showed that it was necessary to re- 
move the starter in order to make the 
repairs constituting the basis of 
plaintiff’s claim, dismissal of defend- 
ant’s counterclaim for the damages 
sustained was error. Kendrick v. 
Rolle, 182 NYS 775. 

94. Thomas v. Hackney, 192 Ala. 
27, 68 S 296. 

95. See Bailments § 79. 

$6. Ark.—J. M. Lowe Auto Co. v. 
Winkler, 127 Ark. 433, 191 SW 927. 


Cal.—Honey v. Pacific Auto, In- 
eae Exch., -190 Cal. 336, 212 P 
OOS 

Me.—Crosby v. Hill, 121 Me. 432, 
117 A ‘585: 


Md.—Meyers v. Neeley, ete, Auto 
Co., '143° Md,’ 107, 121° A 916, 30° AUGR 
1224; Winton Co, v. Meister, 133 Md. 
318,105 A’ 301. 

N. Y.—Wolfman Co. vy. Eisenberg, 
116 Misc. 48, 190 NYS 259. 

Oh.—Metropolitan Securities Co. v. 
Orlow, 107 Oh. St. 583, 140 NE 306, 
32 ALR 992. ; 

72, Pa. 


Pa.—Saxton  y. 
Super, 177. 

Tex.—Wichita Falls City Nat. Bank 
v. Laughlin, (Civ. A.) 210 SW 617. 

“Automobiles are a species of vehi- 
cle which were unknown at common 
law, but little doubt can be enter- 
tained that in the absence of a Stat- 
ute on the subject, wheelwrights 
and mechanics would be entitled to a 
lien on an automobile.” J. M. Lowe 
Auto Co. v. Winkler, 127 Ark. 433, 
435, 191 SW ‘927. : 


Gemehl, 


For later cases, developments and changes in the law see cumulative Annotations, same titte, page and note number, 


§§ 431-437] 


every class shall have a lien upon articles made or 
repaired by them for the value of their labor or 
material furnished, and requiring the legislature to 
provide by law for the enforcement of such liens 
has been held self-executing®’ in the creation of 
a lien in favor of a motor vehicle repairman,®* and 
it would seem that the legislature has no power to 
attach conditions of forfeiture.°° 

[§ 432] ¢. Statutory Provisions—(1) Applicabil- 
ity of General Statutes. A motor vehicle repairman 
has been held entitled to a len as falling within 
the provisions of a general statute conferring an 
artisan’s lien for repairs upon personal property,! 
or under a statute providing for liens for repairs 
upon any vehicle,? or providing for a lien to wheel- 
wrights.® 

[§ 4383] (2) Validity of Statutes Specifically Ap- 
plicable to Motor Vehicles. Statutes have quite 
commonly been enacted specifically providing for 
lens for repairs to motor vehicles,* and such stat- 
utes have been sustained, although the lien con: 
ferred is made superior to that of a prior mort- 
gagee® or conditional seller. <A statute operating 
prospectively allowing the lien to be enforced, al- 
though the repairman has parted with possession, 
does not impair the obligation of contracts’ or deny 
due process of law.® 

[§ 484] (8) Effect of Statutes on Common-Law 
Lien. Although a common-law lien for repairs is 
not superseded or destroyed by a statute creating 
a new and additional remedy to enforce it,® a stat- 
ute providing for a lien upon compliance with par- 
ticular conditions,*° such as the obtaining of a 
memorandum of the labor and materials signed by 
the owner,?? has been held to abolish the common- 
law lien. Further, a statute which provides the 
manner in which the common-law lien may be en- 
forced is repealed by a statute which creates a 
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lien and prescribes the method for its enforce- 


ment.'” 

[§ 435] (4) Effect of Special Statutes upon Gen- 
eral Statutory Lien. While it has been held that 
a statute specifically relating to hens upon motor 
vehicles supersedes a general statute which does 
not specifically refer to such vehicles, although it 
contains language broad enough to cover them,?* it 
has also been held that a statutory lien similar to 
a common-law len for repairs dependent upon pos- 
session may be had, notwithstanding provision is 
made by another statute for a lien upon motor 
vehicles which is not dependent upon possession 
but is to. be preserved by the filing of a statement 
of claim with the proper officer.1+ 

[§ 436] d. Right of Owner to Lien. The owner of 
a motor vehicle who has contracted to sell it, reserv- 
ing title in himself until the purchase price is 
paid, cannot have a mechanic’s lien upon the motor 
vehicle for repairs made at the request of the pur- 
chaser who is in possession of the property;'* and 
the owner’s act in retaining possession of the ve- 
hiele, if equivocal, will be referred to the exercise 
of a right under the sale contract rather than a 
right by virtue of a common-law lien,!® precluding 
him after repossessing the property from subjecting 
the. purchaser to liability for the unpaid purchase 
price.17 

[§ 437] 2. Agreement or Consent of Owner.?® 
While the existence of a valid common-law lien for 
the value of labor and material used in the repair 
of an automobile cannot be denied by the person 
at whose instance the service was rendered, or on 
behalf of any interest for which he was then author- 
ized to act,!® in order to lay the foundation for a 
common-law lien for repairs, it must appear that, 
the work was done by contract with or by authority 
of the owner,”° and the same is true with reference 


97. Self-executing provisions as to 
mechanics’ liens generally see Consti- 
tutional Law § 121: 

98. Wichita Falls City Nat. Bank 
v. Laughlin, (Tex. Civ. A.) 210 SW 
617; McBride v. Beakley, (Tex. Civ. 
A.) 203 SW 1137. 

99. McBride v. Beakley, supra. 

1. Burman y. Michaels, 184 NYS 


23 Ariz. 
, 202 P 806. 

83. Weber Impl., ete., Co. v. Pear- 
son, 132 Ark. 101, 200 SW 273, LRA 
1918D 327; Shelton v. Little Rock 
Auto Co., 103 Ark. 142, 146 SW 129. 

4 See statutory provisions, 

[a] Due process of law.—(1) A 
statute authorizing the sale of an 
automobile to enforce a lien for re- 
pairs and storage by advertisement 
of sale, six days before the sale is 
made, in a paper of general circula- 
tion at the place where the materials 
were furnished or the labor performed, 
is not invalid as denying due process 
of law. Willis v. LaFayette-Phcnix 
Garage Co., 202 Ky. 554, 260 SW_364. 
(2) Act} Aprily J4,21915 Peng | Tui <p 
557), § 2,-Comp. st. Suppl. p 898 & 8, 
does not deprive the owner of a motor 
vehicle of property without due 
process of law in violation of U. S. 
Const. Amendm. art 14 § 1 in that it 
does not provide the time within 
which one having a lien for repairs, 
ete., shall sell. Crucible Steel Co. Ah 
Polack Tyre, etc. Co. 92 N. J. 
221, 104 A 324, e Act April 14, 191s 
(Pen. L. p 557) § 3, Comp. St. Suppl. 
p 898 § 9, providing for the sale of a 
motor vehicle »by one having a lien 
for repairs, et¢., does not deprive the 
owner of property, without due proc- 
ess of law in that it does not pro- 
vide- when the-lienor shall sell, Cru- 
eible Steel Co. v. Polack Tyre, .etc., 


2. Fishback v, Foster, 


CoAs 

ib] iB pectal legislation.—The va- 
lidity of a statute giving a garage 
keeper a lien for storage, repairs, 
accessories, or supplies has been sus- 
tained as against a contention that it 
is invalid as. special legislation. 
Willis v. LaFayette-Pheenix Garage 
Co., 202 Ky. 554, 260 SW 364. 

[eo] Title—Act April 14, 1915 
(Pen. L. p 556) Comp. St. Suppl. p 
898 §§ 7-9, entitled ‘An act for the 
better protection of garage keepers 


‘and automobile repairmen,’ does not 


violate U. S. Const. art 4 § 7 par 4, 
declaring that every law shall em- 
brace but one object and that shall be 
expressed in the title. Crucible Steel 
Co. v. Polack Tyre, etc., Co., 92 N. J 
L. 221, 104 A 324. 

5. Hockaday Auto Supply Co. v. 
Huff, (Kan.) 245 P 1013; Stebbins v. 
Balfour, 157 Minn. 135, 195 NW 773. 

[a] Due process of law not denied. 
Hockaday Auto Supply Co. v. Huff, 
(Kan.) 245 P 1013. 

6. Terminal, ete., Taxi Corp. v. 
O’Rourke, 117 Misc. 761, 193 NYS 238: 

fa] Due process clauses of state 
and federal] constitutions are not vio- 
lated. Terminal, ete., Taxi Corp. v. 
O’Rourke, 117 Misc. 761, 193 NYS 238. 


7. Crucible Steel Co. v. Polack 
Tyre, etc., Co., 92 N. J. L.°221, 104 A 
324. 

8 Crucible Steel Co. v. Polack 


| Tyre, etc., Co., supra. 


9. Crosby v. Hill, 121 Me. 432,.117 
A 585. 

10. See statutory- provisions. 

11. Butterworth v. Soltz, 199 Mo. 
A. 507, 204 SW: 50. 

12. J. M. Lowe Auto Co. v. Wink- 
aces 127: Ark. 433, 191. SW, .927. 

Nettles v. Carson, 7 Okl. 219, 

187 55 799. 

14. Stebbins v. Balfour, 157. Minn. 


135, 195 NW 7738. 

15. Alexander v. phat Auto Co., 
200 Ala. 586, 76 S 94 

16. Alexander v. ‘Mobile Auto Co., 
supra. 

17. Alexander v. Mobile Auto Co., 
supra. 

18. Implied authority of mort- 
gagor or conditional buyer see infra § 


19. Meyers v. Neeley, etc., Auto. 
re Md. 107, 121 A 916, 30 ALR 
20. Bath Motor Mart v. Miller, 122 


Me. 29, 118 A 715; Stern v. Sica, 66 
Pai Super, 84; Waddell v. Trowbridge, 
94 W. Va. 482, 119 SE 290; Webster v. 
Black, 24 Man. 456, 17 DomLR 15;-28 
WestLR 300. 

[a] Sufficiency.—Where the owner 
of a motor vehicle which is in the 
hands of a lessee tells a repairman 
to go ahead with the repairs, such 
consent is sufficient to support a lien, 
although there is no specific agree- 
ment as to the particulars or extent 
of the repairs and as to the amount 
to be paid. Auto Security Co. v. 
Mickens, 80 Pa. Super. 462. 

[b] Authority of bailee.—‘‘Where 
the owner of an automobile places it 
in the garage of a mechanic, the re- 
lationship of bailor and bailee thus 
created gives no implied right or au- 
thority to the bailee to bestow labor 
or material on the automobile so as 
to charge the owner’ therewith.” 
Waddell v. Trowbridge, 94-W. Va. 
482, 119 SH 290. 

{c] Agreement with agent of in- 
surer.— ‘Where a materialman or re- 
pairman bestows material or labor 
upon an automobile stored in his 
garage by the owner, at the instance 
and under contract made with the 
agent of an insuranee company, he is 
bound to. know the authority of such 
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to a statutory lien under a statute requiring the 
work to be done at the request or with the consent 
of the owner.?!. Under a statute requiring the work 
to be done at the request or with the consent of the 
owner, whether the owner is a conditional buyer 
or a mortgagor remaining in possession or otherwise, 
a lessee or a sublessee cannot be regarded as in- 
cluded by the words ‘‘or otherwise,’’?? but under 
such a statute rightful possession by a conditional 
buyer manifesting implied authority by the owner 
for the making of necessary repairs is sufficient.?* 

Express or implied consent. In the absence of a 
statute to the contrary, the consent or agreement 
of the owner may be either express or implied.** 
Proof of a written memorandum signed by the 
owner, however, is essential where the statute con- 
fers a lien upon persons furnishing labor or ma- 
terial, who shall obtain from the owner of the 
vehicle a written memorandum thereof signed by 
him.2>. Where the statute provides that the labor 
or materials must be furnished ‘‘for’’ a person, it 
is not sufficient that they be furnished with his 
knowledge or consent.° 

[§ 438] 3. Possession. While, as will be noted, 
the lien’ of a repairman is, in the absence of statute 
to the contrary, dependent upon possession,’ the 
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[§§ 437-440 


leaving of a motor vehicle in the street in front of 
the repairman’s place of business for the period of 
time necessary to replace old tires with new ones, 
during which time the owner is absent, it has been 
held, confers upon the repairman sufficient pos- 
session to support a lien.*® 

[§ 439] 4. Charges for Which Lien May Be Had 
—a. In General. As a general rule, to support a 
lien the labor or expense must have been bestowed 
or performed upon the specific thing left in the re- 
pairman’s possession.?® Notwithstanding this rule, 
a lien may be had for the construction and placing 
of an automobile body upon a chassis.*° A repair- 
man is not, however, entitled to a hen for charges 
‘‘for going after and bringing in the car.’’*4_ While 
it has been held that, under a statute allowing 
wheelwrights a lien for labor done and material 
furnished, a lien cannot be had for replacing 
tires,*2 the contrary has been held under a statute 
conferring a lien upon every automobile repairman 
who has ‘‘expended labor, skill and materials at 
the request of the owner,’’ etc.2? A repairman in 
the absence of statute has no lien for storage.*4 

[§ 440] b. By Whom Work Done. A repairman 
may have a lien whether the work is done by himself 
or by his agent,®> and although the work is done 


agent, and if he renders a bill for such 
material and repairs to such agent, 
which is not paid, he is not entitled 
to retain possession of the property 
or to enforce his supposed common- 
law lien thereon for such material 
and repairs, provided or done without 
the authority of the owner.’  Wad- 
dell v. Trowbridge, 94 W. Va, 482, 119 
SE 290. 

21. Legros v. Culberson, 78 Ind. A. 
158, 134 NE 907; Lloyd v. Kilpatrick, 
71 Misc, 19, 127 NYS 1096; Granier v. 
De Marco, 171 NYS 258; Thompson v, 
Thompson, 117 Wash. 690, 202 P 261. 

[a] Rule applied.—In a proceed- 
ing to foreclose a mechanic’s lien on 
an automobile purchased by a minor, 
who had used and returned it to the 
seller’s garage in a damaged condi- 
tion, and engaged a mechanic to re- 
pair it, the seller, having expressly 
notified the mechanic in advance that 
he would not pay for the repairs, is 
not liable therefor. Legros v. Cul- 
berson, 78 Ind. A. 158, 134 NE 907. 

[b] Mere knowledge that the work 
is being done is not sufficient proof 
of consent. Lloyd v. Kilpatrick, 71 
Misc. 19, 127 NYS 1096. 

[ce] Request of gratuitious bailee. 
—Under L. (1917) p.229 § 1, giving 
a lien for repair of chattels “‘at the 
request of the owner,’ eliminating 
the former provision of Remington 
Code (1915) § 1154, that the possessor 
under sales contract shall be deemed 
the owner for lien purposes, no lien 
exists for work done on an automo- 
bile at the request of a gratuitous 
bailee and without knowledge or con- 
sent of the owner. Thompson vy. 
Thompson, 117 Wash. 690, 202 P 261. 

{d] Presumption.—‘‘It does not 
appear whether Roach left the car as 
owner or as agent for the owner, but, 
in the absence of any showing, it 
must be presumed that he had the 
right to leave it and order the re- 
pairs.” Willys-Overland Co. _ v. 
Evans, 104 Kan. 632, 635, 180 P 235. 

[e] Evidence held to show em- 
ployment.—Rush v. Wagner, 184 App. 
Div. 502, 171 NYS 817; Milgrim v. 
Coon, 93 Misc. 78, 156 NYS 544, 

{[f] Estoppel—One who knows 
that a person in possession of a car 
owned by him is obtaining credit for 
accessories upon the assumption of 
ownership in himself is estopped 
from denying such ownership so far 
as concerns the enforcing of a lien 


against the car for accessories found 
in and upon it. Denton v. Berryville 
Auto Serv. Co., 147 Ark. 411, 227 SW 
608 


22. Lloyd v. Kilpatrick, 71 Misc. 
19, 24, 127 NYS 1096. 

“The phrase ‘or otherwise’ as used 
in the statute, cannot be extended to 
mean a lessee or a sublessee because, 
under the doctrine of ejusdem generis, 
the words ‘or otherwise’ can only em- 
brace things of the same kind or class 
as those with which they are con- 
nected. A lessee or a sublessee is not 
ejusdem generis with an owner, a 
conditional vendee, or a mortgagor 
remaining in possession; and, there- 
fore, their knowledge or consent can- 
not avail the plaintiff in this action.” 
Lloyd v. Kilpatrick, supra. 

23. Terminal, ete., Taxi Corp.’ v. 
Sear oa 1 Se Mise ved 615. Plo 25) NYS 


24. Granier v. De Marco, 171 NYS 
258; Stern v. Sica, 66 Pa. Super. 84; 
Westminster Inv. Co. v. McCurtain, 
39 Utah 544, 118 P 564; Barbour v. 
Hodge, 99 Wash. 578, 170 P 115. 

_ [a] Rule applied.—Where a tour- 
ing car is made the subject of a con- 
ditional sale and is described as a de- 
livery truck and the conditional buyer 
knows that the seller has no facili- 
ties in his shop for the purpose of 
constructing a delivery body, one to 
whom the car is turned over for the 
construction of such body by the con- 
ditional seller is entitled to a lien, 
the seller having retained the legal 
title and having also had the actual 
possession, notwithstanding it’ may 
be contended that the constructive 
possession was in the buyer. Bar- 
poe v. Hodge, 99 Wash. 578, 170 P 

25. Butterworth v. Soltz, 199 Mo. 
A, 507, 204 SW 50. 

26. De Groff vy. Carhart, 97 Okl. 
145, 223 P 180. 

27. See infra § 445. 

28. Courts v. Clark, 84 Or. 179, 
164 P 714. 

29. Kansas City Auto. School Co. 
v. Holcker-Elberg Mfg. Co., (Mo. A.) 
182 SW 759. 

30. Kansas City Auto. School Co. 
v. Holeker-Elberg Mfg. Co., supra. 

31. Orr v. Jackson Jitney Car Co., 
1 53 Manne 140, 75 S 945. 

32. eber Impl., etc., Co. v. Pear- 
son, 132 Ark. 101, 200 SW 273, LRA 
1918D 327. 


[a] Reason for rule.—‘Neither 
the casings nor the inner tubes are 
made by the repair man but neces- 
sarily are furnished to him by manu- 
facturers. They are made of rubber 
and could not be manufactured by 
any ordinary automobile repair shop. 
Tools are furnished with an automo- 
bile so that the owner can take off 
and put on new tires at will. It does 
not require a skilled mechanic to do 
the work. When new casings or 
inner tubes are bought and placed 
upon the wheels by the repair man 
this work is usually a mere incident 
to the purchase of the casings and 
tubes.” Weber Impl., etc., Co. v. Pear- 
son, 132 Ark. 101, 106, 200 SW 273, 
LRA1918D 327. 

33. Courts v. Clark, 84 Or. 179, 
164 P 714. 

[a] Reason for rule——‘Common 
experience teaches that no automo- 
bile, planned to be used with flexible 
tires, can be driven uninjured any 
great distance over a rough surface 
without such cushioned protection to 
its wheels. When, therefore, an au- 
tomobile tire has been injured, the 
car of which it forms a part needs to 
be restored, and any person who, be- 
ing engaged in that business, patches 
the rent or furnishes a new tire and 
performs the labor necessary. to put 
on and fasten the casing to the wheel 
of the car, is an automobile repairer 
within the meaning of the term as 
used in the statute and is entitled to 
the benefits of the lien thus given. 
Though no separate charge was made 
by the plaintiff therefor, he caused 
his employees to expend labor, serv- 
ices and skill upon the car in repair- 
ing it by prying off the old tire and 
putting on the new,” Courts ' v. 
Clark, 84 Or. 179, 182, 164 P 714. 

34. Crosby v. Hill, 121 Me. 432, 
117 A’ 585. ‘ 

{a] Unlawful holding.—‘As to the 
claim asserted by the defendant, by 
way of counterclaim, for storage 
charges. It has been held that, where 
goods are detained adversely to the 
Owner and charges are incurred, no 
claim can be properly made against 
the owner. .. . It would unquestion- 
ably be so if he unlawfully held it.” 
Katzman v. Mannie, 46 Ont. L. 121, 
123, 16 OntWN 362. 

35. Goodman vy. Anglo-California 
ieust Coy , 620) Cal... Ad0/702, Rohe 
1 ‘ 
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entirely by his employees.?* 

[§ 441] 5. Property Subject to Lien. In the ab- 
‘sence of a contrary provision of the statute, the 
lien extends only to the vehicle upon which the work 
is done and for which the materials are furnished.?* 

[§ 442] 6. Waiver and Loss of Lien—a. In Gen- 
eral. A repairman’s lien may be released by an 
express agreement,*® or it may be waived by acts 
or conduct inconsistent therewith.*® So an agree- 
ment under which the motor vehicle is retained by 
the repairman to be used for a specified period in 
payment of repair charges is a waiver of a claim 
to hold the car under a lien.*° But where there 
was no express agreement waiving a lien for re- 
pairs on an automobile, the taking of the note of 
the owner’s son on its delivery to him did not 
have that effect.*t 

[§ 443] b. Assertion of Excessive Claim. A lien 
claimant does not lose his lien by a refusal to de- 
liver the property unless paid a sum which is more 
than due, where the claim is made in good faith,# 
if there is no tender of the amount actually due.** 
However, a great disparity between the reasonable 
value of the services and the alleged contract price 


may afford a reason for disallowing a claim for a. 


len.4# Where plaintiff who repaired an automo- 
bile demanded a greater price than that agreed upon, 
withholding possession until he could compel the 
payment of such price, his possession was un- 
lawful.* 

[§ 444] c. Assertion of Claim for Nonlienable 
Charge. Where a repairman mingles his claim’ for 


36. Fox y. Smith, 143 Ga. 547, 85 [b] 
SH 856. Where 

37. Golden State Portland Cement | wrongful 
Co. v. Ward Motor Car Co., 185 Cal. 
402, 197 P 56; Gardner v. Le Fevre, 
180 Mich. 219, 146 NW 653, AnnCas 
1916A 618. 

{a] Rule applied.—Under Comp. 
L. § 10,747, giving a lien to any 
mechanic, artisan, or tradesman to 
whom any article is delivered to be 
altered, fitted, or repaired, a garage 
owner to whom an automobile was 


the 


a lien, 


App. Div. 724, 


larger amount 
found by 
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Liability for conversion.—(1) 
refusal to 
because of an _ excessive | 324 
demand or because of the absence of 
the alleged 
liable as for a conversion. 
v. Detroit Cadillac Motor Car Co., 173 
159 NYS 890. 
In an action for the conversion of an 
automobile, where defendants set up 
a lien for repairs 
than 
the court, 


[42 C.J.] 821 


repairs for which he is entitled to a lien with a 
claim for which he is not entitled to a lien, and 
refuses to release the vehicle without payment of 
both, he destroys his right to retain the property,*® 
and relieves the owner of the necessity of offering 
to pay the claim for repairs, which is lienable.*? 
Where a garage owner paid the freight on an auto- 
mobile sent to him for repairs, and subsequently 
an amount was paid on account exceeding the 
freight charges, the payment could be applied on 
the freight bill, assuming that there was no len 
therefor, and the lien enforced for the balance as 
covering the repairs.*® 

[§ 445] d. Surrender of Possession—(1) In Gen- 
eral. At common law the right of a mechanic or 
repairman to a lien upon a motor vehicle repaired 
is dependent upon his retention of possession.*§ So 
the keeper of a garage, in the absence of statute, 
has no lien for an amount due for repairs and sup- 
plies for an automobile kept there, where the owner 
exercises the right to use it at his pleasure.°° 

Under a constitutional provision that artisans and 
materialmen of every class shall have a len on ar- 
ticles made or repaired by them for the value of 
their labor done or material furnished, the lien 
provided for has been held not dependent upon a 
retention of possession.®! 

[§ 446] (2) Statutory Liens. While a lien not 
dependent upon retention of possession may be cre- 
ated by statute,°? under statutes substantially de- 
elaratory of the common law,®? or which, while 
extending the common-law lien, still make it de- 

N. J.—Crucible Steel Co. v. Polack 
Tyre, etc.,,Co., 92. N.. J. Iu. 221, 104 A 


N. M.—Abeytia 
26-N. M. 622, 629, 195 P 515. 

Tenn.—Shaw v. Webb, 131 Tenn. 
173, 174 SW 273, LRAI915D 1141, 
AnnCasl916A 626. 

Ont.—Katzman vy. Mannie, 46 Ont. 
L. 121, 16 OntWN 362. 

“Tt is well settled that at common 
law the right of a mechanic or repair 
man to a lien upon an article re- 


deliver is 


v. Gibbons Garage, 
lienor may be 
Macumber 


(2) 
in a somewhat 


subsequently 
such fact was 


delivered for repairs, and who fur- 
nished an extra tire, which was 
strapped into the receptacle for extra 
tires on the side of the machine, had 
no lien on the automobile for the 
price thereof, but had a common-law 
lien on the tire itself for its value. 
Gardner v. Le Fevre, 180 Mich. 219, 
146 NW 653; AnnCas1916A 618. 

38. Sekor v. Anderson, 123 Wash. 
472, 212 P 578. 

[a] Construction of agreement.— 
Where the repairman agrees to re- 
lease his lien if he does not put a 
motor vehicle into good running by a 
specified day and that the question of 
condition shall be submitted to arbi- 
trators, the owner cannot retake the 
car until the expiration of the last 
day which the repairman has in 
which to put the vehicle into condi- 
tion. Sekor v. Anderson, 123 Wash. 
47,2, 0212 P 578. 

39. See cases infra this section; 
and §§ 443-448. 

40. Ward v. Huff, 94 N. J. L. 81, 
109 A 287. 

41. McBride v. Beakley, (Tex. Ciy. 
A.) 203 SW 1137 

42. Duffy v. Hardy Auto Co., 180 
Iowa 745, 1683 NW 370; Kiss v. Am- 
brose, 97 N. J. L. 442, 117 A 397 [aff 
98 N. J. L. 566 mem, 119-A 925 mem]; 
Macumber vy. Detroit Cadillac Motor 
sat Cox! Lisi Apps. Div. 124,, 159 NYS 

90. 

{a] Failure to recover judgment 
for the full amount does not cause 
the lienor to lose a right based on 
Services giving rise to a lawful lien. 
Macumber v. Detroit Cadillac Motor 
Ne Co., 173 App. Div. 724, 159 NYS 


not ground for rejection of the en- 
tire lien, in the absence of bad faith. 
Duffy v. Hardy Auto Co., 180 Iowa 
745, 163 NW 370. 


43. Goodman v. Anglo-California 
Trust’ Co., 62 Cal. As 702; 21% P)1073% 
Kiss vy. Ambrose, 97 N. J. L. 442, 117 


A 397 [aff 98 N. J. L. 566 mem, 119 
A 925 mem]. 

[a] An excessive demand by a 
lienor for repairs made to an automo- 
bile, if made in good faith, and in 
the belief that he is entitled to the 
sum demanded, does not excuse the 
debtor from making a tender of the 
sum actually due for repairs. Kiss v. 
Ambrose, 97 N. J. L. 442, 117 A 397 
[aff 98 N. J. L. 566 mem, 119 A 925 
mem]. 

44. Shaw Auto Sales Co., 
Tanzer, 194 NYS 861. 

45. Caldwell v. Auto Sales, 
Co., (Tex. Civ. A.) 158 SW 1030. 

46. Crosby v. Hill, 121 Me. 432,117 
A 585. But see Saxton v. Gemehl, 
72 Pa. Super. 177 (although a repair- 
man may not have a valid lien for 
storage charges, his assertion of a 
right of lien for such charges will 
not defeat an admittedly valid claim 
of a lien for repairs). 

47. Crosby v. Hill, 121 Me. 432, 
117A 585, 

48. Gardner v. Le Fevre, 180 Mich. 
219, 146 NW 653, AnnCas1916A 618. 

49. Ala.— Alexander y. Mobile 
Auto Co., 200 Ala. 586, 76 S 944, 

Ark.— Weber fanipl..)) etek ss + Cows V, 
Pearson, 132 Ark, 101, 200 SW: 278, 
LRA1918D 327. 

Hawaii.—Damon y. Reliable Trans- 
fer Co., Ltd., 25 Hawaii 98. 

Ill.— Rehm v. Viall, 185 Ill, A. 425. 


Inc, v. 


etc., 


paired is dependent upon his actual 
and continued possession, and if, 
after acquiring such lien, he volun- 
tarily surrenders possession of the 
repaired article, the lien becomes ex- 
tinguished.” Abeytia v. Gibbons 
Garage, supra, 

50. Smith v. O’Brien, 46 Misc. 325, 
94 NYS 673; Webster v. Black, 24 
Man, 456, 17 DomLR 15, 28 WestLR 
300; Automobile, ete., Co., Ltd. v. 
revit Ltd., 28 Ont. L. 585 13 DomLR 

51. McBride v. Beakley, (Tex. Civ. 
A.) 203 SW 1137 [dist Ford Motor 
Co. v. Freeman, (Tex. Civ. A.) 168 
SW 80, and Caldwell v. Auto Sales, 
etc., Co., (Tex. Civ. A.) 158 SW 1030 
as cases in which the vehicle after 
being repaired was voluntarily de- 
livered to the owner without payment 
of the repair charges and _ subse- 
quently the mechanic came into the 
possession of the vehicle by virtue of 
another bailment contract and sought 
to retain the possession thus acquired 
to enforce the payment of the pre- 
vious repair charges]. But see White 
v. Texas Motorcar, ete, Co. (Tex. 
Civ. A.) 203 SW 441, 444 (“The eor- 
poration, if it had a lien thereon for 
repairs made while the automobiles 
were in possession of Harmon, 
waived it by giving him possession 
of the same”), 

52. See statutory provisions. 
ia welatey of statute see supra § 


53. Cal.—Goodman vy. Anglo-Cali- 
pone Trust Co., 62 Cal. A. 702, 217 


Ind.—Vaught v. Knue, 64 Ind. A. 
467, 115 NE 108. 


g22 [42 C.J.] 


pendent upon possession,** the repairman’s lien is 
lost by a surrender of possession. A statute which 
permits the lien of a repairman to be enforced after 
voluntary surrender to the owner will not for that 
reason be construed to permit its enforcement as 
against an innocent purchaser without notice,®>°> par- 
ticularly where sueh a construction might render 
it unconstitutional.®® 

[§ 447] (8) Temporary Surrender of Possession. 
A repairman does not lose his common-law lien by 
allowing the temporary removal of the car from his 
shop where it is returned and no rights of third 
or innocent parties intervene.** 

[§ 448] (4) Surrender Wrongfully Procured. Un- 
der the rules applicable in the case of bailments 
generally,®* a repairman does not lose his lien where 
possession is obtained from him by a trick or de- 
vice,°® and an owner who has. obtained possession 
by giving a check for repairs ‘is, after having 
stopped payment of the check because of the un- 
satisfactory character of the repairs, estopped from 
denying the repairman’s right to possession;® nor 
is the repairman precluded from asserting his claim 
in such a case by the fact that the check was given 
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and the vehicle delivered to the owner upon Sun- 
day, notwithstanding a statute forbids the pursuit 
of ordinary callings on Sunday.*? 

[§ 449] (5) Repossession of Vehicle. If after re- 
pairs have been made, the possession of the prop- 
erty 1s surrendered, 
vehicle comes into his possession a second time for 
repairs, cannot, unless authorized by statute, assert 
a lien upon it "for the previous repairs.°? By spe- 
cific provision of the statute a lienor may be al- 
lowed to recover property which he has voluntarily 
allowed to go out of his possession.®* 

[§ 450] e. Effect of Tender. The lien of a repair- 
man is discharged by a tender of the amount due, ae 
although the debt may remain.®* 

[§ 451] 7. Preservation and Enforcement of Lien 
—a. In General. Where the lien of a repairman is 
based upon statute, it cannot be preserved without 
a strict compliance with the statute creating it.®® 

[§ 452] b. Notice or Claim. Where the statute 
so provides, a lien for repairs is lost unless a len 
claim is filed in a proper office within a specified 
time.**7 A statute requiring the filing of a repair- 
man’s lien in order to permit its enforcement as 


Minn.—Stebbins v. Balfour, 157| that he had a lien on the trucks, and|terest, then it was necessary that 
Minn. 135, 195 NW 773. testimony of a third person that he|the tender be kept good by paying 

N. Y.—Smith vy. O’Brien, 46 Mise.| told the vice president of plaintiff| the amount into court.” Rush _ v. 
325, 94 NYS 673. trust company that the garage com-| Wagner, supra. 

N. C.—Maxton Auto Co. y. Rudd,| pany was holding the cars for lien, 66. L. O. Umsted Auto Co. v. Ed- 
176 N. C. 497, 97-SE 477. and that such vice president told him | wards, 159 Ark. 327, 251 SW 878; 


[a] Agreement for protection.— 
Where repairs are made at the in- 


he was going to get the trucks out, 
with showing that such was done, is 


Smith v. Oregon Scenic Trips Co., 105 
Or. 222,°209 PB 
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the repairman, in case the 


stance of the cqnditional buyer of an 
automobile under such circumstances 
as to authorize a lien in behalf of the 
repairman, and the repairman allows 
him to take the car out of his posses- 
sion, sueh lien is not retained as 
against the assignee of the condi- 
tional seller of the automobile by an 
agreement between’ the conditional 
buyer and the repairman whereby the 
buyer transfers to the repairman all 
of his right and interest in the auto- 
mobile for his protection until the 
repair bill shall be paid. Goodman 
v. Anglo-California Trust Co., 62 Cai, 
A. 702, 217 P 1078. 

54. Rapp v. Mabbett Motor Car 
Co., 201 App. Div. 283, 194 NYS 200; 
Greens v. Frankhauser, 137 App. Div. 
124, 121 NYS 1004; Grand Garage v. 
Pacific Bank, 170 NYS 2. But see 
Willys-Overland, Ine. v. Prudman 
Auto. Co., Inc., 196 NYS 487 (owner 
may be allowed to use car). 

55. Abeytia v. Gibbons Garage, 26 
N. M. 622, 195 P 515. 

[a] A statute conferring a lien for 


storage, repairs, and supplies, and 
providing that claimant may with- 
out process of law detain a motor 


vehicle at any time it is lawfully in 
his possession, and further that 
claimant, having acquired a lien, 
shall not lose it by reason of allow- 
ing the motor vehicle to be removed 
from his control, will be construed as 
not applicable to subsequent innocent 
purchasers for value without notice. 
Lanterman v. Luby, 96 N. J- L. 255, 
114 A 825. But see Frank v. Daily, 
92. N. J: GL. 118, 105 A 9 Qien for 
supplies may be enforced as against 
gn innocent purchaser for value with- 
out notice of the garage keeper's 
elaim). 

[b] Evidence as to sale.—In a re- 
plevin to recover motor trucks which 
plaintiff trust company claimed as 
against defendant sheriff. who at- 
tached them on a writ taken out by 
the garage owner claiming a lien 
thereon in an action against a con- 
struction company, the original 
owner, evidence for defendant sheriff, 
consisting of testimony of the garage 
owner that he had notified the offi- 
eers of the construction company 


admissible on the issue of the intent 
of the parties to pass title or not to 
pass it to the trust company, as dis- 
tinguished from a purpose to protect 
the possession and title of the prop- 
erty in the construction company by 
removing the property from the pos- 
session of the garage keeper lienor. 
Tremont Trust Co. “v. Tucker, 237 
Mass. 210, 129 NE 357. 

56. Abeytia v. Gibbons Garage, 26 
Nee My 622; 1954 585: 

57. Winton Co. v. Meister, 133 Md: 
318, 105 A 301. 

{a] Removal to be measured for 
upholstering.—Winton Co. v. Meister, 
133 Md. 318, 105 A 301. 

58. See Bailments § 85. 

59. Griffith vy. Reddick, 41 Cal. A. 
458, 182 P 984. 

60. Maxton Auto Co. v. Rudd, 176 
N. C. 497, 97 SE 477. 

61. Maxton Auto Co. v. 
supra. 

Operation and effect of Sunday 
laws generally see Sunday [37 Cyc 
535]. 

62. Alexander v. Mobile Auto Co., 
200 Ala. 586, 76 S 944; White v. Texas 
Motorcar, etc., Co., (Tex. Civ. A.) 203 
SW 441; Ford Motor Co. v. Freeman, 
(Tex. Civ. A.) 168 SW 80; Caldwell v. 
Auto Sales, etc., Co., (Tex. Civ. 
158 SW 1030; Katzman y. Mannie, 46 
Ont. L. 121, 16 OntWN 362. Compare 
Owl Wet Wash Laundry Co., Ine. v. 
Karish, 188 NYS 782 (a garage man 
waived or relinquished his lien on 
a car which he had repaired by his 
unconditional parting with the posses- 
sion, extending credit, and he could 
not reassert such lien, unless the car 
was restored to his possession by one 
authorized so to do, and an unlawful 
seizure of the car when driven into 
the garage for oil by its chauffeur did 
not give such garage man possession 
that could be the basis of a lien). 

63. Crucible Steel Co. v. Polack 
Tyre, ete., Co., 92 Ni We Le 221,104 
A 324. 

64. Rush vy. Wagner, 184 App. Div. 
502, 504, 171 NYS 817. 

65. Rush v. Wagner, supra. 

“If the plaintiffs desired to extin- 
guish the debt or relieve themselves 
from the liability for costs and in- 


Rudd, 


A.) | 


486; McCann v. Oregon 
Scenic Trips Co., 105 Or. 213, 219, 209 
P 483. 

“Such liens are creatures of stat- 
utes which extend the common-law 
lien for labor bestowed upon a chat- 
tel, and one who would enjoy the 
benefit of the law must bring him- 
self within its terms.” McCann v. 
Oregon Scenic Trips Co., supra. To 
same effect Smith v. Oregon Scenic 
Trips Co., supra. 

67. Stebbins v. Balfour, 157 Minn. 
135,:195 NW 773. 

[a] Contents.—(1) It is essential 
to the validity of a lien against an 
automobile upon which claimants 
have performed work and furnished 
material that the lien shall be a 
charge upon the property for the pay- 
ment of a debt, under Or. L. § 10273, 
and a valid lien notice must disclose 
that a debt does exist, and must show 
the amount of the debt for which the 
lien is claimed. Duby v. Hicks, 105 
Or. 27, 209 P 156. (2) Notice, under 
Or. L. §§ 10272, 10273, of a tien 
claimed on “Cadillae license 104209, 
motor 2293,” which alleged that 
“storage, labor, and skill and ma- 
terials were expended on said Cadillac 
automobile,’”” complies with the stat- 
ute as to the description: of chattel. 
Covey Motor Car Co. vy.’ Kliks, 111 Or. 
394, 400, 225 P<1097: 

{b] Place.—(1) Where an automo- 
bile on which a lien, under Or. L. §§ 
10272, 10273, was claimed was re- 
moved to another county, filing a lien 
in that county was unnecessary, since 
a lien notice must be filed in the 
county where labor, skill. and ma- 
terials were expended. Covey Motor 
Car Co..v. Kliks, 111 Or. 394, 225092 
1097. (2) Under a statute providing 
that a lien may be preserved, al- 
though the lienholder has parted with 
possession of the property by filing a 
claim with the clerk of the circuit 
court of the county in which the 
debtor resides, the county in which 
the lien must be filed is that in which 
the debtor makes his home and not 
that in which he happens. to be so- 
journing. L. O. Umsted Auto Co. v. 
Edwards, 159 Ark. 327, 251 SW 878. 

[e] Time—Where a repairer was 
given an automobile for a complete 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a chattel mortgage does not require such filing as 
essential to his enforcement of his lien by retention 
of possession.®** Further, where the statute provides 
for the filing of a statement within a specified time 
in order to preserve the lien, the filing of such a 
statement is not material where the action to en- 
force the lien is begun within the time for such 
filing and there is no intervening adverse claim.®® 
A lien for repairs imposed 
by a conditional buyer’? or chattel mortgagor™ in 
possession is in some jurisdictions regarded as in- 
ferior to that of the chattel mortgagee or condi- 


[§ 453] 8. Priorities. 


overhauling and the owner was per- 
mitted to use it before it was tested 
in the usual manner, and the owner 
returned it and requested more work 
to be done on it, the machine was not 
“delivered” within Lord L. § 7492. 
relating to the time for filing notice 
of a lien after delivery, until the 
work was completed. Pierce Arrow 
Co, oy: Irwin, 86 YOr. 683,169" Fy a2 9s 

68. Willys-Overland Co. y, Evans, 
104 Kan. 632, 180 P 235. 

69. De Groff v. Carhart, 97 Okl. 
145, 223 P 180. See J. M. Lowe Auto 
Co. v. Winkler, 127 Ark. 433, 191 SW 
927 (a counterclaim in a proceeding 
by the owner of an automobile to re- 
cover its possession from the garage 
keeper, in which the garage keeper 
sets up an account for repairs alleged 
to have been made, cannot be re- 
garded as equivalent to the com- 
mencement of a suit to enforce the 
garage man’s lien). 


70. Ga.—Baughman Auto. Co. v. 
Emanuel,' 137 Ga. 354, 73 SEH 511, 38 
LRANS 97. 

Ida.—Neitze v. Lawrence, 40 Ida. 
265,281 P42 3° 

Ind.—Madison Remedial Loan 


Assoc. v. Wells, 79 Ind. A. 266, 137 

NE 769; Atlas Securities Co. v; Grove, 

79 Ind. A. 144, 137 NE 570. 
Me.—Bath Motor Mart v. Miller, 

A122. Me. 29,°118 A 715. 

Mok H.—Baribault v. Robertson, 133 
21, 

~ R. I.—Arnold vy. Chandler Motors 

‘of Rhode Island, 45 R. I. 469, 123 A 

“85. 


Tenn.—Shaw v. Webb, 131 Tenn. 
LTS ONT SW? 73) LRA1915D 1141, 
“AnnCasi1916A 626. 

Utah.—Cache Auto Co. v. Central 
Garage, 63 Utah 10, 221 P 862, 30 
ATR? £207. ‘ 

W. Va,—Scott v. Mercer Garage, 


etc., Co. 88° W. Va. .92,°106 SE 425, 
20 ALR 246. 
[a] Remedy of repairman.—‘“‘A 


court of equity will not entertain 
jurisdiction to enjoin the owner of 
personal property from. asserting his 
title by appropriate remedy at law to 
recover the property as against one 
who is seeking to subject it by the 
foreclosure of a mechanic’s lien for 
labor performed and material fur- 
nished to repair the property at the 
instance of the vendee, who had not 


paid the purchase-price thereof, and | 


where the vendor had retained the 
-title to the property and the contract 
of sale was duly recorded, although 
‘the vendor knew of the labor per- 
formed and the repairs being made 
on the property, and that the vendee 
was insolvent. (a) The mechanic’s 
‘remedy in such case is by paying the 
vendor the balance of the purchase- 
price of the property due by the ven- 
dee, and then subjecting the property 
to the mechanic’s lien for the labor 
and material furnished, as the prop- 
erty of the vendee.  (b) here labor 
and material are furnished to im- 
prove personal property at the in- 
stance of the vendee in such a way 
that the vendor has no choice but to 
accept them, such acceptance would 
‘create no liability against the ven- 
“dor, or his property so improved.” 
Baughman Auto. Co. v. Emanuel, 137 
“Ga. 354, 73 SE 511, 38 LRANS 97. 

Os i Oi jae 'A duly recorded Holmes note, 
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covering an automobile, gives a title 
and right of possession superior to 
the common-law lien of a party who 
after the record of the note, by re- 
quest of the signer thereof, makes re- 
pairs upon the car. Bath Motor Mart 
v. Miller, 122 Me, 29, 118 A 715. 

[ce] Burden of proof.——Where a 
repairman claims a lien by virtue of 
a statute which makes no provision 
as to its priority over a lien of a con- 
ditional seller of an automobile, he 
must allege and prove that the re- 
pairs were necessary to keep the 
property in good first-class condition 
and that they were made with the 
consent of the seller. Atlas Securi- 
ties Co. v. Grove, 79 Ind. A. 144, 137 
NE 570. 

Conditional sale of motor vehicles 
see supra §§ 250-278 

71. Colo.—Hawkes .v. Telluride 
First Nat. Bank, 75 Colo. 47, 224 P 
224, 

Ill.— Ehrlich v. Chapple, 311 Ill. 
467, 143 NE 61, 32 ALR 989; Nathan 
M. Stone Co. v. Ellerson, 230 Ill, A. 
593. 

Oh.—Metropolitan Securities Co. v. 
Orlow, 107 Oh. St. 583, 140 NE 306, 
327 ALR 992. Contra Ohio Finance 
Co. ..v. Middleton, 14. Oh. A. .43; 
Bankers Commercial Security Co. v. 
Coffman, 22 OhNPNS 193. 

Ss. C.—R. H. Nesbitt Auto Co. v. 
Whitlock, 113 S. C. 519, 101 SE 822. 

Tex.—Overland Auto. Co. v. Find- 
ley, (Civ. A.) 234 SW 106; Dallas 
County State Bank v. Crismon, (Civ. 
A.) 231 SW 857; Holt v. Schwarz, 
(Civ. A.) 225 SW 856. Contra Wichita 
Falls City Nat. Bank y. Laughlin, 
(Civ. A.) 210 SW 617. 

“It is of the basis of a contract of 
this character that nothing should be 
done or permitted by the mortgagor 
to impair the security, other than 
that which arises out of ordinary 
wear and tear. Courts should not, 
therefore, indulge in the presumption 
that an agreement existed between 
the mortgagee and the mortgagor 
that the mortgage lien should give 
way to a subsequent artisan’s lien, 
but such should be shown by clear 
and cogent evidence.” Ehrlich v. 
Chapple, 311 Ill. 467, 471, 148 NE 61, 
32 ALR 989 

Mortgage of motor vehicles see 
supra §§ 250-278. 

72, Hawkes v. Telluride First 
Nat. Bank, 75 Colo. 47, 224 P 224. 

{a] Beneficial repairs.—Although 
a motor vehicle may have been dam- 
aged so that repairs thereof will be 
beneficial, it does not follow that the 
consent of a mortgagee of such vehi- 
ele to the making of such repairs, 
giving a repairman’s lien priority 
over a chattel mortgage, will be im- 
plied. Metropolitan Securities Co. v. 
Orlow, 107 Oh. St. 588, 140 NE 306, 
32 ALR 992. 

73. Madison Remedial Loan Assoc. 
v. Wells, 79 Ind. A. 266, 137 NE 769; 
Atlas Securities Co. v. Grove, 79 Ind. 
A, 144, 137 NE 570; Shaw v. Webb, 
131 Tenn. 173, 183, 174 SW 273, LRA 
1915D 1141, AnnCas1916A 626; Cache 
Auto Co. v. Central Garage, 63 Utah 
10, 221 P 862, 30 ALR 1217. 

“We are of opinion, therefore, that 
something more is required than the 
fact that a vehicle, which may need 
repair’ in order to continue personal 


-ppurchase-money 
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tional seller, the consent of the mortgagee or seller 
to the repairs not being implied from the mere 
fact of the permission of possession to the mort- 
gagor’? or buyer.*? 
gagee or conditional seller of the vehicle by allowing 
the mortgagor or buyer to have possession of it 
for use is regarded as having impliedly consented 
to a bailment of the vehicle for reasonable repairs 
which enhance its value, and the lien of a repair- 
man for such repairs is therefore held superior to 
the claim of the mortgagee" or of the conditional 
seller,” although some of these authorities recog- 


In other jurisdictions the mort- 


use by the vendee, is placed in the 
possession of the conditional vendee. 
The vendor in such case should not be 
considered as consenting in advance 
to the subordination to that which 
both parties patently intended to 
make superior—the title retained for 
the security of the payment of the 
purchase money. The intent of the 
vendor ,to permit repairs to be made 
and a consequent lien to attach to his 
interest should have been manifested 
in the note contract, since upon a 
transfer of the note the transferee is 
vested with the rights of the condi- 
tional vendor.’’ Shaw v. Webb, supra. 

[a] Gessee—(1) Where one to 
whom an automobile has been leased 
for a definite term at a weekly rental 
agrees to surrender it at the expira- 
tion of the term in as good condition 
as when he took it, he has no power 
to subject it to a repairman’s lien. 
Stern v. Sica, 66 Pa. Super. 84. (2) 
The repairman cannot say that he is 
an innocent third person and that the 
loss shall fall on him who made the 
transaction possible since there is 
nothing to prevent him from demand- 
ing and receiving his charges before 
entering upon the repair of the ma- 
chine. Stern v. Sica, supra. 

74. Cal.—Mortgage Securities Co. 
v. Pfaffmann, 177 Cal. 109, 169 P 
1033; Kranzthor v. Al. G. Faulkner 
Co.,. 48 Cak A. 4415°185 RP 305. 

Kan. —Hockaday ‘Auto Supply Co. v. 
Huff, 245 P 1013. 

Mass. —Guaranty Security Corn. v. 
Brophy, 243 Mass. 597, 137 NE 751. 

Minn.—Stebbins. v. Balfour, 157 
Minn. 135, 195 NW 773. 


N. J.—Cattell v. Rehrer, 94'N. J.. 


Bq. 292, 119 A 374: 

N. C.-Johnson v. Yates, 183 N. C. 
24, 30, 110 SE 6038. 

‘tt is clear that on the facts pre- 
sented and on others in like case, the 
vendor of an automobile taking a 
mortgage, and who 
transfers the possession to the ven- 
dee for an indefinite period, does so 
in contemplation that the machine is 
to be used and kept in use, and with 
the implied authority to have such 
reasonable and just repairs made as 
will be required by the purpose con- 
templated.’’ Johnson y. Yates, supra. 

75. Ark.—Weber Impl. ete., Co. v. 
Pearson, 132. Ark. 101, 200 SW 2738, 
LRA1918D 327. 

Cal.—Goodman vy. Anglo- California 
Trust Co 62! Cali tay 702 ao ae 
1078; Davenport We Grundy Motor 
Sales Co., 28 Cal, A. 409, 152 P 932. 


Conn.—New Britain Real Est., etc., 
Co, v. Collington, 102 Conn. 652, 129 
A 780. 

Kan.—Etchen Vv. Dennis, etc., 
Garage, 104 Kan. 241, 178 P 408. 

Md.—Meyers v. Neeley, etc., Auto 


Fo 5i, 143 Md. 107,121 A 916, 30 ALR 
1224. 

Miss.—Moorhead Motor Co. v. H. 
D. Walker Auto Co., 133 Miss. 63, 
97 S 486; Broom vy. Dale, 109 Miss. 52, 


ae 659, LRA1915D 1146. 


Y.—-Terminal, ete., Taxi Corp. v. 
O’Rourke, 117 Mise. T62, 1193 ANY S 
238; Willys-Overland, Ine. v. Prud- 
man Auto Co., Inc., 196 NYS 487. 

C.—Gurevitch v. Melchoir, 29 

1a, wel 394. 
Que.—Lortie vy. Bedard, 60 Que. 
Super, 299+ = 
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nize an exception where the repairs are made with 
full knowledge of the prior lien,’® or with actual 
notice,” or the vehicle is delivered to the bailee 
by the conditional buyer or lessee after a breach 
of the condition of the sale or lease.?® In arriving 
at these opposing conclusions, the courts in some 
instances have given weight to particular statutory 
differences, while in others stress has been laid 
upon particular provisions of the mortgage or con- 
ditional sale agreement.7® Thus priority has been 
denied to the repairman as against a conditional 
seller where the statute limits the lien to repairs 
made at the request of the owner,®® while priority 
has been conceded as against the mortgagee*! or 
conditional seller’? where the statute confers a len 
upon the repairman for repairs made at the instance 
of the owner or possessor of the vehicle. Again 


the fact that the statutory lien is not dependent . 


upon retention of possession has been held per- 
suasive as to its inferiority to the lien of a prior 
conditional seller.8* The fact that the mortgage 
requires the mortgagor to keep the property in 
repair at his expense does not, it has been held, 
justify an assumption that the mortgagor is thereby 
constituted an agent of the mortgagee and author- 
ized to contract for repairs creating a lien prior 
to the mortgage,** although on the other hand, the 
fact that one owning a car under a hire-purchase 
agreement has agreed to keep it in good repair and 
working condition has been persuasive as to his 
authority to charge it with a lien.®> But a covenant 


by the purchaser in a conditional sale agreement 


that he would give the seller forty-eight hours’ 
notice before having work done on an automobile 
has been held to involve no agreement on the part 
of the seller that his lien should be subordinated 
to that of the repairman, if repairs were made with- 
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out such notice.2* A provision in a chattel mortgage 
giving the mortgagee the right of immediate pos- 
session upon attachment or claim of the mortgaged 
property by any other person before payment has 
been held to preclude a subsequent repairman’s 
claim for a lien.®? 

Knowledge of repairs. Where the conditional 
seller knows that the buyer is having the vehicle 
repaired and makes no objection, an impleation of 
authorization arises.8* But a conditional seller of 
an automobile does not authorize the buyer in pos- 
session to subject it to a superior len for repairs 
by merely becoming aware that he did so, where 
such implication is contrary to the intent evidenced 
by the written contract between the parties.*® 

Failure to record sale contract. A conditional 
sales contract which has been recorded as required 
by its terms®® or by statute®! cannot be upheld as 
a prior claim against lienors for repairs. 

Subsequent default. The lien of the repairman 
against a conditional seller where otherwise recog- 
nized exists, although the buyer thereafter defaults 
in payments to the seller.®” 

Attachment lien. Where the statute provides 
that the lien shall take precedence over any mort- 
gage or other obligation attached against the prop- 
erty in all cases where the holder of the mortgage 
or other obligation shall permit such property to 
remain in the possession of and be used by the 
person owing and bound for the amount thereof, the 
lien of a repairman properly preserved will take 
precedence over an attachment lien and judgment 
acquired before the statutory statement of account 
is filed.®? 

What law governs. Where, under the statute of 
the state wherein the repairs are made and in 
which the lien is claimed, a repairman’s lien is given 


“The conditional vendor of an auto- 
mobile, when he places it in the 
possession of a conditional vendee 
for use, impliedly consents to the 
bailment of the car for reasonable 
repairs which enhance its value, by 
‘the conditional vendee, which bail- 
ment subjects the car to a lien there- 
for.’ New Britain Real Est., ete., Co. 
v. Collington, 102 Conn, 652, 656, 129 
A 780. 

[a] To warrant the application of 
the rule, the repairs must have been 
reasonably necessary to preserve the 
property, permit of its operation, and 
prevent deterioration. Moorhead v. 


. D. Walker Auto Co., 133 Miss. 63, 
97 S 486. 

{b] Hire-purchase agreement. — 
Green v. All Motors, Ltd., [1917] 1 
K, B. 625. 

76. Hollis v. Isbell, 124 Miss. 799, 


87 S 273, 20 ALR 244. 

77. Cuneo, v. Smith, 251 Mass. 399, 
146 NE 674; Dunbar-Laporte Motor 
Co, v. Desrocher, 247 Mass, 292, 142 
NE 57 

[a] ‘The provisions of some stat- 
utes are to the effect that the re- 
pairman is entitled to a lien if he 
makes repairs without actual notice 
of the conditional sale or lease, pro- 
vided the property is delivered to him 
prior to a breach of the condition. 
See Dunbar-Laporte Motor Co. v. 
Desrocher, 247 Mass. 292, 142 NE 
57. 

78. Cuneo v. Smith, 251 Mass, 399, 
146 NE 674; Dunbar-Laporte Motor 
Co. v. Desrocher, 247 Mass. 292, 142 
NE 57. 

79. See cases infra notes 84-88. 

80. Neitzel v. Lawrence, 40 Ida. 
26, 2381 P 423; Cache Auto Co. v. Cen- 
tral Garage, 63 Utah 10, 221 P 862, 
30 ALR 1217. 


[a] Lease.—Under a statute re- 
quiring the repairs or supplies to be 
furnished at the request or with the 
consent of the owner, no lien can be 
had for repairs furnished the lessee 
of an automobile in possession under 
a lease providing that no repairs shall 
be made without the consent of the 
lessor.. Stern v. Ward, 94 N. J. L. 
279, 109 A 566. 

Where lessor consents, a lien 
may arise. Automobile Finance Co. 
v. Markman, 82 Pa. Super. 478. 

81. Johnson v. Yates, 183 N. C. 
2402.7, cL OSs “60.3, Jesse A, Smith 
Auto Co. v. Kaestner, 164 Wis. 205, 
159 NW 738. 

“And from the meaning and pur- 
pose of the statute, and under the au- 
thoritative and better considered de- 
cisions dealing with the subject, both 
in the application of the common-law 
principles involved and in the con- 
struction of statutes of similar im- 
port, these terms must be understood 
and interpreted to include all owners 
of the property and all persons in 
possession and. use of same with the 
knowledge and assent of the owner 
and under circumstances giving ex- 
press or implied authority from him 
to have such reasonable and neces- 
sary repairs made as may be re- 
quired in the use of the property 
contemplated by the parties.” John- 


,son vy. Yates, supra. 


82. Goodman y. Angtlo-California 
Trust Co., 62 Cal. A. 702, 217 P 1078; 
Davenport v. Grundy Motor Sales Co., 
28 Cal. A. 409, 152 P 982. 

83. Shaw v. Webb, 131 Tenn. 173, 
180, 174:SW 278, LRA1915D 1141, 
AnnCasl1916A 626. 

“The claim advanced in this case 
in behalf of Webb as lienor is based 
upon a statute which awards a lien, 


notwithstanding the mechanic may 
have parted with possession, upon 
any vehicle ‘for any repairs or im- 
provements made... at the request 
of the owner or his agent,’ but sav- 
ing the rights of purchasers without 
notice under good faith transfers. 
The question for solution, then, is: 
Is this statutory lien superior to. the 
rights of Shaw, the conditional vend- 
or? We have not been cited, nor 
have we been able to find, where the 
point in the presented phase has been 
ruled in any reported case. We are 
of opinion, however, that on the 
above and other analogies of the 
law the lien claimant must fail in 


the pending case.” Shaw v. Webb, 
supra. 
84 Ehrlich v. Chapple, 311 Ill. 


467, 143 NE 61, 32 ALR 989; Metro- 
politan Securities Cones Orlow, 107 
Oh. St. 588, 140 NE 306, 32 ALR 
992; Overland Auto. Co. v. Findley, 
(Tex, Civ. A.) 234 SW 106; Dallas 
County State Bank vy. Crismon, (Tex. 
Civ. A.) 231 SW 857. 


85. Green vy. All Motors, Ltd., 
ELOLT IT KSB 625. 
86. Baribault v. Robertson, (N. 


HH: 183) A. 21), 

87. Hawkes v. Telluride First Nat. 
Bank, 75 Colo. 47, 224 P 224. 

88. Etchen v. Dennis, etc., Garage, 
104 Kan. 241, 178 P 408; Broom v. 


Dale, 109 Miss. 52, 67 S 659, LRA 
1915D 1146. 
89. Arnold v. Chandler Motors of 


Rhode Island, 45 R. I. 469, 123 A 85. 
90, Winton Co. v. Meister, 133 Md. 
318, 105 A 301. 
91. Winton Co. v. Meister, supra. 
92. Davenport v. Grundy Motor 
Sales Co., 28 Cal. A. 409, 152 P 932. 
93. L. O. Umsted Auto Co. v. Ed- 
wards, 159 Ark. 327, 251 SW 878. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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priority, such priority will be enforced as against 
the hen of a chattel mortgage created and valid 
in a foreign jurisdiction from which the motor ve- 
hicle is brought into the state.°* However, where 
under the law of the state a prior lien will take 
‘precedence over the repairman’s lien, precedence 
will be awarded to a valid conditional sale agree- 
ment made in a foreign state.°> Although the stat- 
ute in the jurisdiction wherein the repairs are made 
may confer a lien for repairs made at the request 
of the owner or his representative, whether such 
Owner is a conditional buyer or a mortgagor re- 


maining in possession or otherwise, the law of an-. 


other state where a motor vehicle has been léased 
to the person obtaining the repairs will be fol- 
lowed in determining whether the lessee is the 
owner’s representative.% 

[§ 454] 9. Assignment, Transfer, and Subrogation. 
A repairer of an automobile having a lien for 
charges may transfer the lien and the possession 
of the automobile.*7 But where a garage is sold, 
although the buyer in taking possession comes into 
possession of a motor vehicle held by the seller to 
protect a lien for repair charges, he has no right 
to the hen on such vehicle, unless it has been as- 
signed to him by the seller.°® A junior lienholder 
who, without knowledge of prior lienholders, takes 
possession of a wrecked motor vehicle: and causes 
it to be repaired is not, although he pays for the 
repairs, entitled to be subrogated to the repair- 
man’s lien rights.°? 
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[§ 455] 10. Action by Lienor To Recover Posses- 
sion. Where possession has been wrongfully pro- 
cured from the repairman, he may maintain an 
action for a return of possession or in the alterna- 
tive for the amount of his lien claim.t A notice 
provided by the statute conferring a lien to be 
given to the owner or conditional buyer in case of 
enforcement of such lien is not a prerequisite to 
a retaking of the property as against one who has 
taken it from the possession of the garage or livery- 
stable keeper by judicial process.” 

[§ 456] 11. Actions by Owner To Recover Pos- 
session or for Conversion. An action by the owner 
to recover possession of a vehicle retained by a re- 
pairman under a claim of lien will be defeated by 
the establishment of a valid lien,? where there has 
been no tender of the amount of the lien claim;* 
and in some jurisdictions® a counterclaim for re- 
pairs may be set up by the repairman as against 
replevin by the owner.® However, under a statute 
in which the owner is entitled to recover possession 
regardless of the lien of a repairman, the lien can- 
not be set up by way: of counterclaim in replevin.? 
A money judgment in favor of the owner in 
replevin must be conditioned upon defendant’s in- 
ability to restore possession to the owner,® and is 
unauthorized where there is no evidence as to the 
value of the motor vehicle.? In an action for con- 
version where plaintiff’s claim is in detinue rather 
than for conversion, the proper form of judgment 
for plaintiff is for a delivery of the vehicle to him 


94. Willys-Overland Co. v. Evans, 
104 Kan. 632, 635, 180 P 235. 

“While comity recognizes the lien 
of the chattel mortgage, the Kansas 
Statute gives the garage man a prior 


lien.” Willys-Overland Co. v. Evans, 
supra. 
[a] For example, under a Kansas 


statute giving a repairman a prior 
lien upon the car for repairs made, 
such lien for repairs made in Kansas 
is superior to that of a chattel mort- 
gage duly made and recorded thereto- 
fore in Missouri where the car was 
kept at the time and whence it was 
removed without the consent of the 
mortgagee. Willys-Overland Co. v. 
Evans, 104 Kan. 632, 180 P 235. 

95. Baribault v. Robertson, (N. 
HT) 133 AW 2. 

[a] For example, where one in 
Massachusetts has a valid lien on an 
automobile under a conditional sale 
agreement, the lien will be enforced 
in New Hampshire, although the 
agreement was not recorded.  Bari- 
bault v. Robertson, (N. H.) 133 A 21. 

96. Stern v. Ward, 94 N. J. L. 279, 
109 A 566. 

97. Gardner v. Le Fevre, 180 Mich. 
219, 146 NW 653, AnnCas1916A 618; 
Goyena v. Berdoulay, 154 NYS 103. 

[a] Under a statute authorizing 
the assignee of, any nonnegotiable 
chose in action to sue thereon in his 
own name, which thus recognizes the 
right to assign choses in action and 
other property rights, a garage 
owner’s lien on an automobile for 
repairs was assignable to one to 
whom the claim was assigned and 
the automobile delivered. Gardner 
v. Le Fevre, 180 Mich. 219, 146 NW 
653, AnnCas1916A 618. 

98. White v. Texas Motorcar, etc., 
Co., (Tex. ‘Civ, A.) 203 SW 441, 

99. Central Kansas Motor Co, v. 
Kline, 109 Kan, 227, 198 P 949. 

1. Griffith v. Reddick, 41 Cal. A. 
458, 182 P 984. 

[a] Findings.— (1) Where. one 
claims a right of possession of per- 
Sonal property in claim and delivery 
by virtue of a lien, the measure of 
his recovery in the event his posses- 
sion cannot be restored is the amount 
of his lien, and it is therefore neces- 


sary for the court to find that amount 
which is not necessarily what he 
claims is due him, but only what is 
actually due. Griffith v. Reddick, 41 
Cal. A. 458, 182 P 984, (2) The fact 
that the court did not make a finding 
as to what was due by virtue of the 
lien did not affect the part of his 
judgment giving to defendant the 
right to a redelivery of the property. 
Griffith v. Reddick, supra. 

[b] Judgment.—‘“‘In an action of 
replevin to recover possession of an 
automobile for the purpose of fore- 
closing a lien, where the defendant 
had given a redelivery bond and re- 
tained possession, it was error to 
enter judgment against the defendant 
for the amount of plaintiffs’ claim 
and, in addition thereto, for a return 


of the automobile or its value.” De 
eae Vv. Carhart,,.97 Okls 145,).223).P: 
[ce] Costs.— Where plaintiff sued 


to recover possession of a motor car, 
so as to enforce a. mechanic’s lien for 
repairs, it was. held that as plaintiff 
was successful it was entitled to 
costs under Revisal (1905) § 1274 
subd 2, although defendant was suc- 
cessful on other questions. Maxton 
Auto Co. v. Rudd, 176 N. C. 497, 97 
SE 477. 

2. Barrett v. Commercial Credit 
Co., 54 App. (D: CC.) 249, (296. Fed. 
996. 

“3. Knauff' v. Yarbray, 21 Ga. A. 
94, 94 SH 75. 3 

{a Admissibility of evidence.— 
Evidence, in replevin for an auto, as 
a basis for damages for unlawful de- 
tention, that it had been in use up to 
the time defendant received it, and 
had earned in the previous month a 
certain amount, is not open to ob- 
jection of being wholly speculative 
and conjectural. Slattery v. Tillman, 
197 Mich. 349, 163 NW 938. 

[b] Evidence held sufficient: (1) 
To establish employment. Rush vy. 
Wagner, 184 App. Div. 502, 171 NYS 
817; Milgrim v. Coon, 93 Misc. 78, 156 
NYS 544. (2) To justify, if not re- 
quire, a verdict for plaintiff in re- 
plevin, involving the question of re- 
pairs by defendants of injury to 
plaintiff's auto, inflicted by their em- 


ployee, having been made under con- 
tract, express or implied, entitling 
them to compensation. Slattery v. 
qaiman, 197 Mich. 349, 1638 NW 
38. 

{c] Harmless error.—In replevin 
of an auto, involving rights of defend- 
ants to compensation for repairs of 
injury inflicted while their employee 
was driving it to test a clutch therein 
which they had repaired, permitting 
plaintiff to show the custom of de- 
fendants to try out an auto after 
they had put in a clutch, or anything 
of the kind, if error, was harmless. 
Slattery v. Tillman, 197 Mich. 349, 
163 NW 938. 

4 Knauff v. Yarbray, 21 Ga. A. 
94, 94 SE 75; Rush v. Wagner, 184 
App. Div. 502, 171 NYS 817. 

[a] Lien for part of claim.—In 
trover to recover an automobile, 
possession of which was retained by 
defendant to enforce an ‘alleged lien 
for repairs, plaintiff cannot recover 
where, although disputing the cor- 
rectness of the entire charge made by 
defendant, he admits that he has au- 
thorized a certain portion of the work 
to be done, the value of which he has 
not paid or offered to pay before in- 
stituting suit. Knauff v. Yarbray, 
21 Ga. A. 94, 94°SE 75. 

5. Set-off and counterclaim in re- 
plevin generally see Replevin [34 Cyc 
1416]. 

6. See Sardella v. Automobile Me- 
chanics’ Corp., 175 NYS 490 (holding 
amount of judgment insufficient). 

[a] Ewidence held insufficient: (1) 
To sustain defendant’s recovery on 
his counterclaim for repairs, not 
showing the time spent on the work, 
or whether the work done and the 
time spent were necessary. Owl Wet 
Wash Laundry Co., Ine. v. Karish, 
188 NYS 782. (2) To show that the 
work was performed under any ex- 
press or implied contract with the 
owner. Granier v. De Marco, 171 
NYS 258. 

7. J. M. Lowe Auto Co. v. Wink- 
ler, 127 Ark. 4338, 191 SW 927. 

8. Burman yv. Michaelis, 184 NYS 
474, 
ine Goyena v. Berdoulay, 154 NYS 
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and for damages for the detention.!° In an action 
for wrongful detention, where defendant has no lien, 
plaintiff may recover such a sum as will reasonably 
compensate him for the deterioration, if any, of 
the vehicle, and the reasonable rental value thereof 
from the time of. seizure until the time of trial, to- 
gether with possession of the vehicle, or, in leu 
thereof, its then reasonable market value.1* 

[§ 457] 12. Actions To Enforce Lien—a, In Gen- 
eral. By statute in some jurisdictions provision 
is made for the enforcement of a repairman’s hen 
by a judicial proceeding,” as, for example, by a suit 
in equity.1? 

[§ 458] b. Nature and Form. Where under the 
statute conferring a lien, the repairman is not en- 

titled to retain possession until the amount of his 
lien is paid, the assertion of the lien by way of 
cross complaint in replevin by the owner cannot be 
regarded as the commencement of an action to en- 
force the lien.'4 

[§ 459] c. Jurisdiction and Venue. Where a par- 
ticular court has the right to try an action based 
upon the furnishing of repairs and accessories for 
a motor vehicle, whether such proceeding is re- 
garded as an action at law or a suit in equity to 
foreclose a lien, it must be regarded as having juris- 
.diction of the subject of the action.1® A justice 
of the peace cannot declare a lien for an amount 
in excess of that over which he has jurisdiction.'® 
Where the statute provides that the lien claim may 
be foreclosed in any county in which the chattel 
may be found, foreclosure may be commenced in 
such a county, although the lien claim is filed in an- 


other county and although the foreclosure may upon 


demand be transferred to such county for trial.17 

[§ 460] d. Parties. Where repairs are made at 
the request of the mortgagor who retains use and 
possession, no express notice to the mortgagee of 
proceedings to enforce the lien is necessary.1® 

[§ 461] e. Pleading. Complainant in a suit in 
equity to enforce a lien must state facts bringing 
him within the terms of the statute conferring the 
lien upon which he relies,’® although if he fails to 
do so, but states facts sufficient to support a judg- 
ment in an action at law for goods sold and de- 
livered, the proceeding may be retained as an action 
at law under a statute providing that no cause shall 


10. Katzman v. Mannie, 46 Ont. L. 
121, 16 OntWN 362. 

11. Ford Motor Co. v. Freeman, 3 
(Tex. Civ. A.) 168 SW 80. 19. 
12. See statutory provisions; and] Co., 

cases infra §§ 458—464. 

13. Smith v, Oregon Scenic Trips 
Co.; 1105. Or.), 222,. 209..P. 4863. MeCann 
v.. Oregon Scenic Trips Co., 105 Or. 
213, 209 P 483. 

14. J. M. Lowe Auto Co. v. Wink— 


Brophy, 243 
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his lien. Guaranty Security Corp. v. 
Mass. 


105 Or. 222, 209 P 486; McCann 
v. Oregon Scenic Trips Co., 
483 


Place where labor or material 
furnished.—Smith v. Oregon Scenic 
LOS Vor, 
McCann v. Oregon Scenic Trips Co., 
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be dismissed for having been brought upon the 
wrong side of the court.22 Where several cars have 
been sold by the same seller to a buyer with knowl- 
edge that they are to be used in a livery business_ 
and that it will be necessary to make repairs on 
them from time to time, it is not necessary that 
the claimant of a lien upon all the cars should as 
against the seller separate the items for repairs 
furnished to each ecar.?+ 

[§ 462] f. Evidence. One asserting a statutory 
lien for repairs must establish the facts essential 
to such a lien under the statute,?? and the general 
rules as to the weight and sufficiency of evidence? 
apply.24 A finding of the value of an attorney’s 
services is not justified in the absence of any 
evidence on the subject.?® 

[§ 463] g. Judgment or Decree. Where a gen- 
eral statute as to the foreclosure of liens authorizes 
a personal judgment for the amount of the debt 
where a note or other personal obligation for its 
payment has been given by the len debtor, there 
cannot, in a proceeding to enforce a repairman’s 
lien, in the absence of express statutory authoriza- 
tion, be a personal decree against the debtor where 
such personal obligation does not appear.*® Where 
a counter-affidavit is required in order to convert 
a lien proceeding into mesne process, a judgment 
may be entered in the absence of such a counter- 
affidavit upon a replevy bond against defendant and 
his surety.?* 

[§ 464] h. Review. In a suit to foreclose a len 
on an automobile for repairs, the findings of the 
trial court, which had an opportunity to hear the 
witnesses and to observe their demeanor, should be 
given great weight.?® 

[§ 465] 13. Sale. Where the statute conferring 
a lien provides for a sale by the lienholder if the 
amount due is not paid within a specified time, a 
purchaser at a sale to enforce the lien made before 
such time has elapsed acquires no title.2® Although 
the amount for which a lien is claimed is more than 
that to which claimant is entitled, the rights of 
an innocent purchaser from the buyer at the lien 
sale are not affected.°° One claiming an interest in 
the vehicle, who, although notified of the fore- 
closure proceedings, fails to assert his rights in such 
proceedings as provided for by the statute con- 
pair and accessory man was not an 


597, 137 NE/innocent purchaser. Denton vy. Berry- 
ville Auto Serv. Co., 741 Ark. 411, 

Smith v. Oregon Scenic Trips] 227 SW 608. 
[b] Evidence held insufficient: (1) 


105 Or.|To show a waiver of the lien. Mec- 
Bride v. Beakley, (Tex. Civ. A.) 203 
Sw 1137. (2) To sustain a verdict 
awarding a repairman a lien, where it 
fails to Show the value of the repairs 


and tends to show that the automo- 


222, 209 P 486; 


Jer, 127 Ark. 433, 191 SW 927. 

15. Smith v. Oregon Scenic Trips 
Co., 105 Or, 222, 209 P 486; MeCann 
v. Oregon Scenic Trips Co., 105 Or. 
213, 209 P4838. 

16. Shelton y. Little Rock Auto 
Co., 103 Ark. 142,.146 SW 129. 

Amceunt or value in controversy 
limiting jurisdiction of the justice of 
the peace see Justices of the Peace § 
79 et seq. 

- 17. Barbour v. Hodge, 99 Wash. 
578, 170 P 115. 

4g. Guaranty Security Corp. v. 
Brophy, 243 Mass. 597, 137 NE 751. 

[a] Duty to ascertain encum- 
prance.—A repairman seeking to en- 
force his lien is not required to 
search the records to. ascertain 
whether there is a mortgage upon the 
vehicle before proceeding to enforce 


105 Or. 213, 209 P 483, 

20. Smith vy. Oregon Scenic Trips 
Co., 105 Or. 222, 209 P 486; McCann 
v. Oregon Scenic Trips Co., 105 Or. 
213, 209 P 483. 

21. Weber Implement, etc., Co. 
Pearson, 132 Ark, 101, 200 Sw 573, 
LRA1918D 327. 

22. Alexander v. Mobile Auto Co., 
200 Ala. 586, 76 S 944, 

23. See Evidence §§ 1730-1806. 

24. See cases infra this note. 

[a] Evidence held sufficient to 
support: (1) A finding that there was 
no express contract as to the amount 
to be paid, although there was an 
estimate as to cost. Pierce Arrow 
Co. v. Irwin, 86 Or. 688, 169 P 129. 
(2) A finding that one claiming as a 
bona fide purchaser for value without 
notice of the claim of a lien of a re- 


bile was injured through the negli- 
gence and unskillful work of the re- 
pairman, although the extent is not 
shown. Aldrich. v. Jenkins, 171 Ill. 
A. 310. 

25. ra Ske v. Culberson, 78 Ind. A. 
158, 1384 NE 907. 

26. Smith v. Oregon Scenic Trips 
Co., 105 Or. 222, 209 P 486; McCann 
v. Oregon Scenic Trips Co., 105 Or. 
213, 209 P 483. 

27. Tipton v. Conrad, 21 Ga. A. 
593, 94 SE 815. 

28. Pierce Arrow Co. vy. Irwin, 86 
Or. 683, 169 P 129. 

29. Peerless. Ins., 


ete.,4, Conweve 
Dwyer Equipment Co., 


(Cal. A.) 248 


P03: 

30. Goodman vy. Anglo-California 
ae Co.,, 62) Calsi (An 702) i2d is 
a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ferring the lien, cannot thereafter assert his claim.! 
Where, in replevin by the mortgagee of a motor 
vehicle against its purchaser at a sale’ duly made 
upon enforcement of a lien for necessary repairs 
made at the request of the mortgagor, defendant 
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has been deprived of the possession of the motor 
vehicle by virtue of the action, he is, upon a finding 
in his favor, entitled to damages for the detention 
of the vehicle.*? 


Ix. LIABILITY OF MANUFACTURER FOR DEFECTIVE OR DANGEROUS CONSTRUCTION* 


[§ 466] Upon the theory that the nature of an 
automobile gives warning of probable danger if its 
construction is defective,** it is the duty of the 
manufacturer to make it carefully and he is lable 
for a breach of such duty,®® regardless of whether 
the danger therefrom is to be termed ‘‘inherent’’ or 
‘‘iImminent,’’®> not alone to the immediate -pur- 


chaser*’ but to purchasers from a deaker to whom. 


he sells** and to others making use of it,?® where 
the manufacturer knew that the car would be used 
by persons other than the immediate purchaser.?® 
Hence, a manufacturer may be liable for injuries 
to the occupant of a motor.vehicle, caused by de- 
fects in a wheel or some other component part which 
it failed to inspect and test properly,*! and he is 
not absolved from the duty of making such inspec- 
tion by the fact that he buys the particular part 
from a reputable manufacturer.42? However, a 
manufacturer of automobiles, who does not make 
wheels for them, but buys wheels of approved pat- 
tern and standard quality from a reputable and 
experienced manufacturer, is not an insurer to users 

31. Everett v. 


Wash. 51, 172 P 863. 
' [a] For example, where one who 


McCulloch, 102 


[a] 


oe Co., 167 App. Div. 433, 153 NYS 
ily , 


Reason for rule.—‘‘There was 


of the automobiles that the wheels are free from 
defects, but is only under a duty of reasonable 
care to ascertain by proper and reasonable tests 
whether the wheels are apparently adequate for the 
purposes for which they were made.t4 The view 
has also been taken that a defectively constructed 
automobile comes within the class of articles which 
are not inherently or intrinsically dangerous,** and 
that the maker will not be liable to a third person 
who is a stranger to the contract between the maker 
and the purchaser, unless the maker knew that 
the automobile was unsafe and dangerous and either 
concealed the defects or represented that it was 
safe and sound.*® Likewise, where the purchasers 
of an automobile have knowledge of its unsafe or 
dangerous condition and with such knowledge in- 
vite a third person to use it, such third person can- 
not maintain an action in tort against the maker for 
a resulting injury.** 

Notice of dangerous character. Under the rule 
that a manufacturer who puts out an article with 
notice to the purchaser of its limitations or defects 


155 NE 147 (where the negligence 
alleged was in a defective patent 
steering wheel attached by one pur- 


claimed a chattel lien for work on a 
taxicab which had been confiscated by 
plaintiff city proceeded to foreclose 
his lien by notice of sale, under Rem- 
ington Code (1915) §§ 1104-1109, and 
defendant sheriff seized the taxicab 
under the foreclosure proceeding, and 
sold it by authority of that proceed- 
ing, plaintiff, who did not contest 
foreclosure, could not maintain re- 
plevin against the sheriff. Everett v. 
McCulloch, 102 Wash. 51, 172 P 863. 

32. Guaranty Security Corp. v. 
Brophy, 243 Mass.-597, 137 NE 751. 

83. Negligence of maker, seller, or 
lender of articles generally see Negli- 
gence [29 Cyc 478-486]. 

34. MacPherson v. Buick Motor 
Co., 217 N. Y. 382, 111 NE 1050, LRA 
1916F 696, AnnCasi916C 440. 

[a] “fhis theoretically safe ma- 
chine becomes’ inherently unsafe 
when it is improperly assembled, or 
when the brakes are constructed of 
materials which will not stand the 
necessary strain upon them; such an 
automobile, designed for use upon the 
highways (and this court may take 
judicial notice of the use to which 
such vehicles are commonly put), is 
a menace to the safety of the public, 
and it devolves the duty upon the 
manufacturer to use proper materials 
and to use due care in the assembling 
of such materials in the completed 
‘machine, and the character of the 
injuries resulting from defective ma- 
terials and construction has nothing 
to do with the question of the manu- 
facturer’s duty.” Quackenbush v. 
Ford Motor Co., 167 App. Div. 433, 
435, 153, NYS 131) { 

Motor vehicle as dangerous instru- 
ment in general see supra § 16. 

35. MacPherson v. Buick Motor 
Co}, 217.N. Y. 382, 111 NE 1050, LRA 
1916F 696, AnnCasl1916C 440; Lajoie 
‘v. Robert, 50 Que. Super. 395, 33 Dom 
a rf a deatawy ti : 

86. MacPherson v. Buick Motor 
Cow. 217 Ny. 082,111 NB, 1050) DRA 
1916F 696, AnnCas1916C 440. 

37. MacPherson v. Buick Motor 
Co., supra, : 

' 38. MacPherson v. Buick Motor 
@o., supra; Quackenbush v. Ford Mo- 


’ 


a relationship created by reason of 
the inherent danger to the public in 
sending out a defective machine with- 
out taking proper precautions to de- 
termine its safety, and the plaintiff 
is entitled to recover. because of the 
damages sustained under this new 
relation, entirely independent of the 
contractual relation between the pur- 
chaser and seller. The two are not 
inconsistent rights; the one provides 
for securing what was contemplated 
in the transaction of purchase and 
sale, the other takes care of the dam- 
ages sustained because of the failure 
of the manufacturer to perform a 
duty which he owed to the plaintiff’s 
assignor in common with the public 
‘generally.”’ Quackenbush v. Ford Mo- 
tor Co., 167 App. Div. 433, 437, 153 
NYS 131. 

[b] Purchaser from agent.—A 
manufacturer of an automobile con- 
taining defective material or negli- 
gently assembled is liable for injury 
growing out of such negligence 
whether such injury is to the person 
or the property of the purchaser, al- 
though the ear was purchased 
through an agent of the manufac- 
turer, to whom it had been’ sold. 
Quackenbush vy. Ford’ Motor Co., 167 
App. Div. 433, 153 NYS 131. 

39. MacPherson v. Buick Motor 
Co., 217 N.Y) 382,-111 NE’1050, DRA 
1916F 696, AnnCas1916C 440; Lajoie 
v. Roberts, 50 Que. Super. 395, 33 Dom 
LDR EMEA, 

40. MacPherson v. Buick Motor 
Co., 217 N. Y. 382, 111 NE 1050, LRA 
1916F 696, AnnCas1916C 440. See 
Johnson v. Motor Car Co., 194 Fed. 
497 (where there was no evidence 
that an assembled automobile was not 
subjected to proper and suitable tests 
as to strength and efficiency after be- 
ing assembled and painted). 

41. Johnson v. Cadillac Motor Car 
Co., 261 Fed. 878, 8 ALR 1023 [overr 
221 Fed. 801, 137 CCA 279, LRA1915E 
287, AnnCasl1917E 581]; MacPherson 
v. Buick Motor Co., 217 N. Y. 382, 111 
NE 1050, LRA1916F 696, AnnCas1916 
Cc 440; Lajoie v. Roberts, 50 Que. 
Super. 395, 33 DomLR 577. Compare 
Breck v. Rollaway Motor Co., (Oh. A.) 


chasing the wheel from a dealer, and 
the court held that there was no 
evidence that the wheel became de- 
tached from the steering post by rea- 
son of its negligent construction by 
defendant). 

[a] Brake.——A manufacturer is 
liable: for injuries to the person or 
property of the purchaser of one of 
its automobiles resulting from its 
sending out the car with a brake 
which was defective and had not 
been properly tested. Quackenbush 
v. Ford Motor Co., 167 App. Div. 433, 
153: NYS 181. 

[b] Pleading.—A complaint which 
alleges the purchase from defendant 
manufacturer by plaintiff's aSsignor 
of an automobile, and the subsequent 
injury thereof by reason of the al- 
leged negligence of defendant in fail- 
ing to equip such automobile with 
proper brakes, and in negligently as- 
sembling it, with the result that it 
could not be controlled and ran over 
an embankment, states a cause of 
action. Quackenbush v. Ford Motor 
Co., 167. App. Div. 433, 153 NYS 1381. 

42. MacPherson v. Buick Motor 
Co., 217 N. Y. 382, 111 NE 1050, LRA. 
1916F 696, AnnCas1916C 440. 

43. Martin v. Studebaker Corp., 
(N. J.) 1383 A 384. 


44. Martin vy. Studebaker Corp., 
supra. 
45. Olds Motor Works v. Shaffer, 


145 Ky. 616, 140 SW 1047, 37 LRANS 
560, AnnCas1913B 689: Ford Motor 
Co. v. Livesay, 61 OklI. 231, 160 P 901. 

46. Olds Motor Works v. Shaffer, 
145 Ky. 616, 140 SW 1047, 87 LRANS 
560, AnnCas1913B 689; Ford Motor 
Co. v. Livesay, 61 Okl. 231, 160 P 901. 
. [a] Facts held to show knowledge 
of defective construction of rumble 
seat. Olds Motor Works v. Shaffer, 
145 Ky. 616, 140 SW 1047, 37 LRANS 
560, AnnCas1913B 689. 


[b] Representation to purchaser 
that machine is safe and sound 
amounts to concealment. Olds Motor 


Works v. Shaffer, 145 Ky. 616, 140 SW 


meee 37 LRANS 560, AnnCasi913B 
47, Olds Motor Works v. Shaffer, 
supra. 
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is not liable to third persons injured thereby,*® the 
seller of a motor vehicle is not liable, although the 
machine is imminently dangerous if used in a cer- 
tain way, where notice of such danger is given to 


X. INJURIES BY 


[§ 467] Liability for wrongful injury to a motor 
vehicle under circumstances amounting to a tres- 
pass is governed by the rules concerning trespass 
to personalty generally.°2 An infant who takes con- 
trol of a car without reason to believe that he has 
a contractual right so to do may be liable in tort 
for an injury occasioned to the car.22 Where, under 
the statutes relating to community property,°* the 
husband and the community property are protected 
against liability for FOrtiOUs injury to property by 
the wife except in cases where the husband would 
be jointly responsible if the marriage did not ex- 
ist,°> they cannot be held lable under a general 
allegation that the tortious taking of a motor ve- 
hicle by the wife and the ensuing injury was for 
the benefit of the marital community without the 
pleading of facts to overcome the presumption that 
the tort was not for the benefit of the community,°°® 


; XI. -INJURIES 


[§ 468] The owner of domestic animals negli- 
gently permitted to be at large in violation of law 
may be liable for injuries sustained by a motor 
vehicle or its occupants through a collision with 
them,®*t and even in the absence of statute, it is 


48. See Negligence. 52. 
49. Foster v. Ford Motor Co., [a] 


MOTOR VEHICLES 


See cases infra notes 53-59. 
Recovery from person inter- 


[§§ 466-468 


the purchaser at the time of his purchase,?? and 
the manufacturer is not required to follow the ma- 
chine into the hands of servants or employees of 
purchasers and give such notice to them also.°° 


TRESPASSERS®! 


and the owner of the ear cannot in an action against 
the husband waive the tort and sue upon an implied 
promise, unless the husband also waives the form 
of action.>* 

Contributory negligence. One who while intoxi- 
cated and without the knowledge or the consent of 
the owner drives a car away from its parking place 
and injures it in a subsequent collision cannot assert 
the owner’s contributory negligence in allowing him 


.to remain in the car alone in an intoxicated condi- 


tion.°® 

Evidence. Defendant who justifies his act in dis- 
charging rifle shots against an automobile upon the 
ground that he is defending his premises from an 
unwarranted intrusion is entitled to show his knowl- 
edge of facts bearing upon the situation justifying 
his state of mind and the conduct induced thereby.®® 


BY ANIMALS®* 


held that his liability may be predicated upon negli- 
gence where he places animals in an insufficient. 
inclosure from which they stray at night upon the 
highway,®? although it has been held to the contrary 
that a lack of ordinary care in maintaining a 


To animals by motor vehicle see in- 
fra XIV. 


139 
Wash. 341, 246 P 945. 

[a] Tractor turning over back- 
ward.—The manufacturer is not 
liable for an injury to an employee 
of the purchaser of a tractor due to 
the tractor’s turning over backward 
upon a sudden application of the 
power with the rear wheels of the 
tractor blocked and after it had be- 
come mired, where the operation of 
the tractor if mired was fully covered 
by the instructions given by the 
manufacturer to the purchaser at the 
time of purchase of the machine and 
such instructions were not followed. 
Foster v. Ford Motor Co., 139 Wash. 
341, 246 P 945. 

50. Foster v. Ford Motor Co., supra. 

[a] Tractor manufacturer, fully 
explaining the method of operation 
to purchasers who read the instruc- 
tions fully stating what to do if the 
tractor became mired, was not re- 
quired to notify their servants indi- 
vidually that it might become danger- 
ous in such situation. Foster v. Ford 
Motor Co., 

[b] Appearance of farm tractor is 
sufficient warning to one desiring to 
use it first to acquaint himself with 
‘its powers and possibilities. Foster 
v. Ford Motor Co., 139 Wash. 341, 246 
P 945. 

[ec] Duty to anticipate attempt to 
operate.—While it may be assumed 
that tractors generally are sufficiently 
simple that one devoid of mechanical 
skill may learn to operate them in 
short time, it cannot be said, as a 
matter of law, that the manufacturer 
could anticipate an attempt to op- 
erate the product without previous 
knowledge from experience or the 
manual of instructions, Foster v. 
Ford Motor Co., 139 Wash. 341, 246 
P 945. 

51. Cross references: 

Assault by agency of motor vehicle 

see infra XIX, 

Criminal responsibility for taking and 

using vehicle see infra XIX, G, 41. 
Homicide by agency ve motor vehicle 

see infra XIV, G, 


189 Wash. 341, 246 P 945. 


fering with steering after wrongfully 
boarding vehicle cannot be had where 
the owner might have prevented in- 
jury by stopping. Foster v. Stubbs, 
26 OntWN 223 [allowing app 24 Ont 
WN 625]. 

Civil trespass generally see Tres- 
pass [38 Cyc 984]. 

Injuries to third person By opera- 
tion of vehicle see infra X 

53. Miller v. Peck, (Tex. af A.) 
258 SW 887. 

Liability of infant for torts see In- 
fants §§ 2038-210. 

54. Community property generally 
see Husband and Wife §§ 1069-1404. 

55. See statutory provisions. 

56. Killingsworth v. Keen, 89 
Wash. 597, 154 P 1096. 


57. Killingsworth v. Keen, supra. 

58. Conner v. Burdine, 120 Okl, 20, 
250 P 1.09, 

59. Bunten v. Davis, (N. H.) 133 


A 16, 45 ALR 1409. 

[a] Hence, when defendant’s evi- 
dence tended to show that on the 
morning of July 4, the day on which 
the injury occurred, plaintiff and 
others drove by in plaintiff's auto- 
mobile and exploded a dynamite car- 
tridge when about three hundred 
yards beyond defendant’s house and 
that further on they exploded more 
dynamite and then turned back and 
when opposite to defendant’s prem- 
ises the car turned in on to her prem- 
ises and was fired at to keep it from 
entering because of defendant’s fear 
of injury to her property, defendant 
was entitled to introduce evidence of 
previous experience with persons 
using dynamite to celebrate the 
Fourth of July in order to show rea- 
sonable grounds for fear of damage 
to her property on the occasion in 


question. Bunten v. Davis, (N. H.) 
133 A 16, 45 ALR 1409. 
60. Injuries: 
By® / 
Animals in general see Animals §§ 
314-390. 


Vehicle other than motor vehicle 
see infra § 469. 


Measure and amount of damages to 
motor vehicle see infra XV. 

61. Hansen v. Kemmish, 201 lowa 
1008, 208 NW 277, 45 ALR 498: Strait 
Ve Bartholomew, 195 Iowa 377, 191 
NW 811. 

[a] Calf.—Strait v. Bartholomew, 
195. lowa 377, 191 NW 811. 

{[b] Hogs.—Stewart v. Wild, 196 
Iowa 678, 195 NW 266. 

[c] Horse.—Flesch vy. Schlue, 194 
Iowa 1200, 191 NW 63. 

[d] Necessity _of negligence.— 
The mere fact that defendant’s calf 
was running at large in the highway 
is not of itself negligence, and in or- 
der to charge defendant it must have 
been at large through some negligent 
act of commission or omission on his 
part. Strait v. Bartholomew, 195 
Iowa 377, 191 NW 811. 

[e] Care required.—The owner of 
a calf is bound to exercise ordinary 
care and prudence to keep and main- 
tain a fence around the pasture in 
which it was confined, and to adopt 
means that are reasonably suitable 
to prevent it from getting on the 
highway. Strait v. Bartholomew, 195 
Iowa 377, 191 NW 811. 

[f] Prima facie _negligence.—(1) 
An owner failing to “restrain” a boar 
running at large on the highway in 
violation of statute is prima facie 
negligent as to the driver of an auto- 
mobile colliding with the animal. 
Hansen v. Kemmish, 201 Iowa 1008, 
208 NW 277, 45 ALR 498. (2) But 
the owner is entitled to show the ex- 
ercise of care to confine the animal. 
Hansen vy. Kemmish, supra. 

[e] Pleading.—It cannot be urged 
by demurrer that the owner of hogs 
is not liable for their mere escape 
from the inclosure in which they 
were confined and that such escape 
does not constitute negligence where 
there is nothing in the allegations or 
the petition upon which to base such 
a ground for demurrer. Stewart v. 
Wild, 196 Iowa 678, 195 NW 266. 

62. Drew v. Gross, 112 Oh. St. 485, 
147 NE 757. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fence sufficient to keep a horse within an inclosure 
is not the proximate cause of injuries to a motor 


vehicle and its occupants, which collides with the. 


horse at night after he has escaped from the in- 
elosure and is loose and unattended upon the high- 
way.®* So the owner of a hog which has been 
allowed to stray upon the highway has been held 
not liable for damages resulting where a horse shies 
at. the hog and a motor vehicle in trying to avoid 
the horse runs into a wall and is damaged.** Again, 
where a horse-drawn vehicle is left unattended and 
insufficiently secured upon private property, an in- 
jury to a motor vehicle occasioned through the 
horses’ walking away from the place where they 
were left and driving the tongue of the vehicle 
against a motor vehicle standing upon a vacant lot 
by permission of the owner is held to be a natural 
consequence of the way in which the horses were 
left standing.® 

Dogs. Under the common-law rule that the owner 
of a dog cannot be held responsible for its acts, 
unless it was made to appear that the dog was 
vicious or that the owner had either actual or con- 
structive notice of its vicious propensities,®® a dog 
is not shown to be vicious so as to impose liability 
upon his owner for an injury to the occupants of 
a motor vehicle occasioned by a collision with the 
dog upon his running out on the highway and bark- 
ing at the motor vehicle by reason of the fact 
that upon a few occasions he has run out and 

[a] Reason for rule.—‘‘A statute 


MOTOR VEHICLES 


in such respect was not the proxi- 


[40 Cul 829 


. 


chased motor vehicles, although he is not shown 
ever to have attacked or attempted to bite any per- 
son or domestic animal.®’ Under statutes imposing 
liability upon the owner or harborer of a dog for 
injuries occasioned by him,** it has been held that 
the owner of a dog may be liable for injuries oe- 
casioned by collision between a motor vehicle and 
the dog when the dog runs out at the vehicle.*® 
Even under such a statute, the act of a dog in 
attempting to cross a highway in front of a moter 
vehicle will not impose lability upon his owuer, 
although the driver of the motor vehicle strikes the 
dog, loses control of his ear, and suffers injuries, 
where there is no law requiring dogs to be re- 
strained and there is no evidence that the owner 
was guilty of any negligence other than that which 
might be predicated upon allowing the dog to be 
at large.’° 

Runaways. Where an injury to a motor vehicle 
or its occupants is sustained through a collision with 
a runaway horse or team, no liability is imposed 
upon the owner of the horse or team or the person 
in charge thereof in the absence of a showing of 
negligence.” A recovery, however, may be predi- 
cated upon negligence in leaving animals unat- 
tended and unsecured with knowledge of their dan- 
gerous propensities,’? or in violation of a city ordi- 
nance;"® and the leaving of the animals unsecured 
may be regarded as the proximate cause of the col- 
lision,’* notwithstanding, in an endeavor to eseape 
striking a lamp-post broke away from 


is not always required to establish 
the duty of ordinary care. The duty 
may arise from statute, or it may 
arise from ordinance, from contract, 
or from the relation of the parties. 
Apart from specific statute the law 
imposes upon every person the duty 
of using his own property so as not 
to injure his neighbor. As condi- 
tions change and modes of life alter, 
the duty to observe ordinary care in 
the use of one’s own property, while 
not altering in its essentials, will 
alter in its details. What ordinary 
care demands depends always upon 
the circumstances of the case, an im- 
portant factor among which is the 
fact whether the injury could or 
could not have reasonably’ been 
anticipated from the acts done or left 
undone by the defendant. When the 
state was established it was not in 
general unsafe to permit domestic 
animals to run at large in the high- 
way outside of the confines of munici- 
palities, and damages from so doing 
could not generally be reasonably an- 
ticipated. With the growth of traf- 
fic, particularly automobile traffic, 
the situation is changed, but the duty 
to observe ordinary care remains the 
same. This duty in modern times re- 
quires* that the owner of livestock 
exercise ordinary care not to let his 
livestock stray out onto a much- 
traveled highway, because under our 
modern traffic conditions he can rea- 
sonably anticipate that if the live- 
stock stray onto such a highway they 
are apt to damage persons or prop- 
erty.” Drew v. Gross, 112 Oh. St. 
485, 491, 147 NE 757. 

63. Fox v. Koehnig, 190 Wis. 528, 
209 NW 708; Heath’s Garage, Ltd. v. 
"Hodges, [1916]-1..K.. B. .206 « faft 
[1916] 2K. B. 370]. 

{a] Reason for rule.—“The con- 
duct of the horse in running into the 
automobile in the instant case was 
the most unusual and unnatural oc- 
currence. It was not the usual con- 
duct of a horse. It was an accident 
not within the field of reasonable an- 
ticipation. It therefore follows that 
even if the defendant may have been 
guilty of a want of ordinary care in 
failing to maintain a more secure 
- fence around his barnyard, his failure 


mate cause of the damages sustained 
by the plaintiffs.’ Fox v. Koehnig, 
190 Wis. 528, 543, 209 NW 708. 


{[b] Rule applied to sheep in day- 
time. Heath’s Garage, 16 BAI 
[1916] 


Hodges, [1916] 1 K. B. 206 [a 
370]. 


2K. B. 
64. Higgins v. Searle, 25 T. L. R. 
itis 
65. Welch v. Dominion Transp. 
Co., 51 Ont. L. 549, 69 DomLR 588 


{lim Street v. Craig, 48 Ont. ,L. 324, 
56 DomLR 105], 

66. See Animals § 330. 

67. Melicker v. Sedlacek, 189 Iowa 
946, 179 NW 197, 11 ALR 259. 

68. See statutory provisions. 

69. Tasker v. Arey, 114 Me. 551 
mem, 96 A 737 mem; Williams v. 
Brennan, 213 Mass. 28, 99 NE 516; 
Silverglade v. Von Rohr, 16 Oh, A. 
322 [aff 107 Oh. St. 75, 140 NE 669]. 

[a] Rule applied.—Under a stat- 
ute providing that a dog that injures 
a person can be killed at any time or 
place and that the owner or harborer 
of such dog shall be liable to a per- 
son damaged for an injury done, the 
owner of a dog may be liable in dam- 
ages to the driver of a motor vehicle 
injured when the dog runs out at 
the vehicle and is struck by its front 
wheel whereby the vehicle is thrown 
out of control and caused to run into 
a tree. Silverglade v. Von Rohr, 16 
Oh. A. 322 [aff 107 Oh. St. 75, 140 NE 
669 


ile 

[b] Proximate cause.—Where a 
dog runs out toward an automobile, 
barking as he runs, and as he reaches 
the automobile snaps at the right 
front tire, but misses it, and strikes 
the left front wheel with his body, 
causing the automobile to skid, so 
that it comes in front of a horse- 
drawn vehicle approaching it, the act 
of the dog is the proximate cause of 
injuries sustained by the automobile 
when the horse rears and comes down 
on top of it. Williams v. Brennan, 
213 Mass. 28, 99 NE 516. 

70. Schraeder v. Koopman, 190 
Wis. 459, 209 NW 714. 

71. Stuch v. Town, 178 Mich. 477, 
144 NW 833. 

[a] For example, where a team of 
horses belonging to defendant ran 
away without apparent cause, and 


the sleigh to which they were hitched, 
and then collided with plaintiff’s au- 
tomobile, damaging it, the harness. 
and bits having been proper and the 
equipment not being defective or the 
driver negligent, no cause of action 
was shown against defendant. Stuch 
v.. Town, 178 Mich. 477, 144 NW 833. 

72. Denver’ Alfalfa Milling, etce., 
Co. v. Erickson, 77 Colo. 588, 239 P 
17; Marshall v. Suburban Dairy Co., 
96 N. J. L. 81, 114 A 750; Setzkorn v. 
Buffalo, 126 Misc. 858, 215 NYS 584. 

[a] Dlustration.—Knowledge by 
the driver of a horse that the horse 
was accustomed to start home with- 
out invitation when cold or hungry, 
or when homeward bound, makes it 
his duty not to leave the horse un- 
tied upon the public highway, in Jan- 
uary, while he was homeward bound 
and after the dinner hour, when it is: 
reasonable to assume that the horse 
was both cold and hungry. Marshall 


v. Suburban Dairy Co., 96 N. J. L. 
SL, 114 A -750: 
[b] Prima facie negligence.— 


Where horses are left unattended and 
unfastened in the street, it is prima 
facie evidence of negligence. Setz- 
korn v. Buffalo, 126 Misc. 858, 215. 
NYS 584. 

{c] Evidence (1) that there is no 
driver upon a wagon and that the 
attendant is engaged in following 
alongside of it, shoveling dirt from 
the street into the wagon, and that 
after the collision the driver ran up 
and caught the horses, is sufficient 
to make out a prima facie case where 
plaintiff was concededly free from 
contributory negligence. Setzkorn v. 
Buffalo, 126 Misc. 858, 215 NYS 584. 
(2) Evidence of an alleged statement 
made by the driver of the wagon 
after the accident tending to prove 
that the team which collided with 
defendant’s motor vehicle was the 
same team which had run away upon 
a prior occasion is not part of the 
res geste, and is inadmissible. Setz- 
korn v. Buffalo, supra. 


73. Hill v. Condon, 14 Ala. A. 332, 
70'S 208. 
74. Marshall v. Suburban Dairy 


Co.,, 96 N..J..L. 81, 114 A750. 
Where a horse is left untied 
in the highway while his driver tem- 


830 [42 C.J] 


the collision, the vehicle is placed across the road.*® 
One whose act frightens horses and causes them 
to run away and damage a motor vehicle is not 
liable for such injury where the particular conse- 
quenee of the alleged negligent act could not rea- 
sonably have been anticipated.7® An employer may 
be liable for the negligence of his servant in per- 
mitting a team to run away and injure the property 
of another, notwithstanding such property is that 
of a fellow servant of the negligent employee.” 
Contributory negligence. The ‘‘radius of lights’’ 
rule*® has been applied in determining the negli- 
gence of the driver of a motor vehicle, precluding 
a recovery for injury sustained by striking animals 
on the road,’® and it has been applied, although the 
driver has been required by the operation of a 
statute to dim his lights at the time of or immedi- 
ately before the accident.®° But the negligence of 
the driver of the motor vehicle in failing to have 
lights complying’ with the statutory requirements 
will not bar his recovery for a collision with a 
boar on the highway where the failure to have lights 
was not shown to have contributed to his injury.*t 
The driver of a motor truck, seeing a runaway horse 
approaching in a zigzag course, is not guilty of 
contributory negligence in turning first to the right 
and then to the left in an effort to avoid a col- 
lision ;8? nor is the driver of a motor vehicle injured 
by a collision with a runaway team guilty as a 
matter of law of contributory negligence because 
of his failure to stop when blinded by a light shin- 
ing in his face, preventing him from seeing the 
team where he was upon the right side of the road 
and driving slowly.*? The driver of a motor cycle 
is not guilty of contributory neghgence as a matter 
of law precluding a recovery for an injury sus- 
tained by being kicked by one of the mules, where 
he attempts to pass a horse-drawn vehicle to the 
rear of which two mules are tied, although the 
driver of the vehicle has failed to drive to the 


right of the center of the road as required by 
porarily leaves him, and he runs| 858, 215 NYS 584 
away and into a motor truck travel- 78. 
ing along the highway, although the 79. 
driver by changing the course of the 
truck to left and right attempted to 80. 
avoid a collision, leaving the horse 81. 
untied is the proximate cause of the 
damage. Marshall v. Suburban Dairy 82, 
Co. 96°N. J. GL. 81, 114A 5750. 

75. Marshall v. Suburban Dairy 83. 


Co., supra. 
76. Sabin Vv. Cambridge Iron | 17. ! 
Works, 231 Mass. 511, 120 NE 664. 84. 


{a] TIllustration.—Where a boiler 
belonging to a city was loaded upon 85. 
a four-horse wagon in charge of two 86. 
employees of the city and taken to 87. 
defendant’s place of business to be 
repaired, and, after the boiler had [a] 
been: hoisted from the wagon, the 
bits were taken from the _ horses’ 


Strait v. 
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See infra § 523. ; 
Webster v. Pollock, 15 Oh. A. 91. 


Webster v. Pollock, supra. ' 
Hansen v, Kemmish, 201 lowa 
1008, 208 NW 277, 45 ALR 498. 
Marshall v. 
Co., 96 N. J. L. 81, 114 A 750. 
Denver Alfalfa Milling, 
Co. v. Brickson, 77 Colo. 583, 239 P 


Roy v. North Kansas City Dev. 
Co., (Mo. A.) 209 SW 990. 

See Negligence [29 Cyc 634]. 
See cases infra notes 87-90. 
Bartholomew, 
Iowa 377, 191 NW 811. 
Notice.—In an action for in- 
juries received when plaintiff’s car 
collided with defendant’s 


™% a 


[§ 468 


statute.4 

Questions of law and fact. Under the rules ap- 
plicable as to the province of the court and jury 
with regard to questions of negligence generally,*5 
questions of negligence in actions for injuries oe- 
casioned by animals are ordinarily for the jury,** 
as, for example, the question of negligence of an 
owner in permitting a calf to escape from its in- 
closure and be upon the highway,*’ or in permit- 
ting a boar to be at large upon the highway in vio- 
lation of a statute requiring his restraint,’8 or in 
leaving a team to remain unfastened and unat- 
tended in an open yard whence it ran away from a 
highway,®® or in driving cattle on the public high- 
way at night without carrying a light.°° In like 
manner, it is ordinarily a question for the jury 
as to whether plaintiff has been guilty of contribu- 
tory negligence,®! as, for example, in driving with- 
out proper lights.°* So, ordinarily, the question of 
proximate cause is one of fact for the jury. It 
cannot be said as a matter of law that a collision 
between a motor vehicle and a hog unlawfully run- 
ning at large on the highway is an event too remote 
to be deemed the proximate result of defendant’s 
negligence, if any.°* On the other hand, there is 
some conflict of authority as to whether negligence 
of the owner of horses in turning them into an in- 
sufficiently fenced field may be regarded as the 
proximate cause of a collision between them and a 
motor vehicle when they subsequently escape upon 
the highway, it having been held that it may be 
determined as a matter of law that the injury is not 
such as the owner is bound to anticipate;®> and it 
has also been held to the contrary that it is a ques- 
tion of facet whether the owner could not have 
reasonably anticipated such result where he turns 
them loose into a defectively fenced field adjacent 
to a much traveled highway in the nighttime.®* On 
conflicting evidence, the question of ownership of 
hogs, collision with which oceasions the injury to 
a motor vehicle complained of, is for the jury.” 


Aas Webster v. Pollock, 15 Oh. A, 


Denver Alfalfa Milling, etc., 
Co. v. Erickson, 77 Colo. 583, 239 P 
17; Strait v. Bartholomew, 195 Iowa 
3877, 191 NW 811. 

[a] For example, the driver of an 
automobile running at a reasonable 
rate of speed along the highway at 
night is not as a matter of law guilty 
of contributory negligence in run- 
ning into a calf unlawfully at large 
on the highway, where he did not see 
it in time to turn aside and avoid the 
collision, although the road was of 
} sufficient width to have avoided strik- 
ing it, plaintiff not being bound to 
anticipate that the calf would be at 
large upon the highway, and the facts 
showing that, when he discovered 
the danger, it was too late to turn 


Suburban Dairy 


etc., 


195 


ealf un- 


mouths and their feed bags put on, 
after which the boiler fell, fright- 
ening the horses and causing them 
to run away, it could not be held that 
defendant’s negligence as to the 
hoisting of the boiler contributed to 
an injury sustained by an automo- 
bile which the horses ran into, where 
there was no evidence that defend- 
ant’s agents knew that the horses 
were to remain on the premises after 
the boiler was unloaded or that they 
were on its premises unfastened and 
unattended. Sabin v. Cambridge Iron 
Works, 231 Mass. 511, 120 NE 664. 

77. Setzkorn v. Buffalo, 126 Misc. 
858, 215 NYS 584, y 

{a] Rule applied to municipal em- 
ployee. Setzkorn y. Buffalo, 126 Misc. 


lawfully at large in the highway, it] aside Strait v. Bartholomew, 195 
is for the jury to determine whether | Iowa 877, 191 NW 811. 

defendant, in the absence of actual 92. Hansen v. Kemmish, 201 Iowa 
notice, but acting as a reasonably !1008, 208 NW 277, 45 ALR 498. 


prudent and careful person under like 
circumstances, could have discovered 
that prior to the accident the calf 
was habitually and frequently escap- 
ing from the pasture and getting 
upon the highway, thereby making 
defendant chargeable with construc- 
tive notice of defects in the method 
used for restraining it. Strait v. 
Ea Orne: 195 lowa 877, 191 NW 
811. 

88. Hansen v. Kemmish, 201 Iowa 
1008, 208 NW 277, 45 ALR 498. 

89. Denver Alfalfa Milling, etce., 
Co. v. Erickson, 77 Colo. 583, 239 P17. 


93. Stewarc v. Wild, 196 Iowa 678, 
195 NW 266. 

94. Stewart v. Wild, supra. 

95. Fox v. Koehnig, 190 Wis. 528, 
209 NW 708; Heath’s Garage, Ltd. v. 
Hodges, [1916] 1 K. B. 206 [aff [1916] 
2h Bs eons 


fa] Bule applied to sheep in day- 
time. Heath’s Garage, Ltd. Vv. 
Hodges, [1916] 1 K. B. 206 [aff [1916] 
PARIS EO 83 ew COM | 

96. Drew v. Gross, 112 Oh. St. 
485, 147 NE 757. 

97. Stewart v. Wild, (Iowa) 208 


NW 303. 


For later cases, developments and changes in the law see Cumulative Annotations, same title, page and note number. ~ 


Instructions. As in other civil actions,°® the in- 
structions must be in conformity with the evi- 
dence.®? i 

Review. A judgment will not be reversed because 
of a clerical error in the instructions which does 
not mislead the jury.t  Wheré there is no evidence 


MOTOR VEHICLES 


[42 0.3] 831; 


tending to show contributory negligence upon the 
part of the driver of the motor vehicle, error in 
an instruction ignoring the question of contributory 
negligence and permitting plaintiff to recover re- 
gardless thereof is not prejudicial. Suck an error, 
however, is not cured by a conflicting instruction.® 


XII. INJURIES BY VEHICLES OTHER THAN MOTOR VEHICLES‘ 


[§ 469] One whose negligence, or the negligence 
of whose servant or agent within the scope of his 
employment,> in the management or control of a 
horse-drawn or other vehicle not a motor vehicle,® 
oceasions injury to a motor vehicle may be held 
lable for the damages so ocecasioned;’ and not- 
withstanding the owner has been partially reim- 
bursed for the loss suffered by an insurer who 
is subrogated to the rights of the owner to the 
extent of the payment for such partial reimburse- 
ment, the owner may maintain an action in his own 
name;*® and although a statute permits the assignee 
of a chose in action to sue in his own name,® the 
owner of the motor vehicle where the statute is 
merely permissive may sue in his own name for 
damages, although he has assigned his claim to an 
insurer.?° 

Law of the road. The rights and duties of the 
driver of a team and the driver of an automobile are 
reciprocal and each is required to obey the law of 
the road.11 An ordinance requiring that the driver 
of a vehicle in turning to the left into another 
street shall pass to the right of and beyond the 
street intersection before turning is not violated 
by a horse-drawn vehicle in making a sharp change 
in direction without an intention to turn into an- 
other street.12 However, if the purpose of the 
driver of such a vehicle is to turn into an inter- 


secting street and he starts at an angle which would 
place the center of intersection on his right, he is 
violating the ordinance from the moment at which 
he commences to turn.'? Notwithstanding a require- 
ment that a motor vehicle give a signal before at- 
tempting to pass another vehicle traveling in the 
same direction, the jury may find that there was 
no such duty prior to a collision occasioned by a 
horse-drawn vehicle turning to the right in front 
of a motor eyele where the motor eyclist had no 
intent to make an immediate attempt to pass.!* 

Proximate cause. The alleged negligence must 
have been the proximate cause of the injury.!® 
While a recovery for an injury occasioned by a 
horse in backing a wagon into a motor vehicle can- 
not be precluded by the mere fact that the injury 
was due to the inherent nature of the horse,!® the 
driver of a horse-drawn vehicle is not liable for 
an act which was accidental, beyond his control} and 
did not result from his negligence.!” 

Contributory negligence. One standing upon the 
running’ board of his automobile which is drawn 
up against the curb on the right side of the street 
is not guilty of contributory negligence precluding 
a recovery where he is struck by a horse-drawn ve- 
hicle.48 The driver of a motor vehicle passing a 
horse-drawn vehicle is not bound to anticipate a 
sudden deflection of the horse-drawn vehicle from 


98. See Trial [38 Cyc 1612]. 4 Injuries by animals generally | recover. Denny v. Strauss, 109 NYS 
99. Flesch v. Schlue, 194 Iowa|see supra § 468. 26. 
1200, 191 NW 63. Liability of: [c] Hirer of team and driver is 


[a] Imstruction sustained.—In an 
action for damages to plaintiff's car 


Railroad for injuries to. motor vehicle 
or occupant see Railroads [383 Cyc 


not liable for his negligence in the 
immediate handling of the team. 


resulting from collision with a horse 920 et seq]. Wagner v. Larsen, 174 Wis. 26, 182 
of defendant negligently permitted] Street railroad for injuries to motor] NW 336. 
at large on the highway, an instruc- vehicle or occupants see Street 8. Wycker v. Texas Co., 201 Ala. 


tion defining ‘ordinary care’ on the 
part of defendant in keeping his 
horse either in the barn or in the 
yard is not erroneous, although de- 
fendant testified that the horse was 
in the barn and not in the yard, 
where plaintiff's evidence showed 
that the gates from the yard were 
opened and the jury might have dis- 
believed that the horse was shut in 
the barn. Flesch v. Schlue, 194 Iowa 
1200, 191 NW 63. 

1. Strait v. Bartholomew, 195 
Iowa 377, 191 NW 811. 

[a] For example, in an action for 
damages resulting from a collision 
between plaintiff's automobile and de- 
fendant’s calf unlawfully at large 
upon the highway, the inadvertent 
use by the court of the word “ap- 
proximate” in defining proximate 
cause is not reversible error. Strait 
v. Bartholomew, 195 Iowa 377, 191 
NW 811. 

2. Flesch y. Schlue, 194 Iowa 1200, 
191 NW 63. 

3. Flesch v. Schlue, supra. 

[a] For example, in an action for 
damages resulting to plaintiff's au- 
tomobile by reason of a collision with 
defendant’s horse which was negli- 
gently permitted to be at large upon 
the highway, an instruction that 
plaintiff is entitled to recover if de- 
fendant negligently allowed his horse 
to be upon the highway is not cured 
by another instruction charging that 
the burden is upon plaintiff to prove 
freedom from _ contributory  negli- 
gence, thus making the instructions 
in conflict. Flesch v. Schlue, 194 
Iowa 1200. 191 NW 68. 


Railroads [36 Cyc 1505 et seq]. 

Measure and amount of damage to 
motor vehicle see infra XV. 

5. General liability of master for 
injuries to third persons see Master 
and Servant §§ 1446-1603. 


6. “Motor vehicle’ defined see 
supra § 1. 

7. Ala.— Wycker vy. Texas Co., 
20d \rAda:' 585, “79%. S97, URAISLSE 
142. 


Iowa.—Schevers v. American R. 
Express Co., 195 Iowa 423, 192 NW 
255; Neel v. Smith, 147 NW 183. 

Mo.—Haag v. Cohen, 207 Mo. A. 36, 
229 SW 296. 

N. Y.—Denny v. Strauss, 109 NYS 
26. 

Pa.—Sprout v. Kirk, 80 Pa. Super. 
514. 

N. S.—Bowe v. Canadian Oil Co., 54 
N. S. 553. 

Ont.—Brownlee v, Zinn, 27 OntWN 
al 


48. 

fa] Swerving team.—Where, as 
his team is passing a motor vehicle, 
it suddenly swerves to the left and 
a collision occurs, the occurence un- 
explained will impose liability upon 
the person responsible for the horse- 
drawn vehicle. Sprout v. Kirk, 80 
Pa. Super. 514. 

[b] Objects projecting from ve- 
hiclee—Where a ladder projecting 
from the rear of a horse-drawn ve- 
hicle strikes and injures a motor 
vehicle properly standing at the curb 
through the act of the driver of the 
horse-drawn vehicle in swerving his 
horses while passing, although he 
had ample room to pass, the owner 
of the motor vehicle is entitled to 


585, 79 S 7, LRA1918F 142, 
9. See Assignments §§ 193-202. 


10. Smith v. Waterbury, etc., 
TRAD, Coy. 99\ Conn. 446% 121% A: 
wth Sprout v. Kirk, 80 Pa. Super. 

[a] Driving on wrong side is pre- 
sumptively negligent. Staton v. 


Western Macaroni Mfg. Co., 52 Utah 
426, 174 PB 821, ‘ 
ae of the road see infra §§ 604~ 


12. Squier v. Davis Standard 
Bread Co., 181 Cal. 533, 185 P 391. 

13. Squier v. Davis Standard 
Bread Co., supra. 

14. Squier v. Davis Standard 
Bread Co., supra. 

15. Williams v. J. Gibson Mc- 
Ivaine Co., 82 Pa. Super. 227. 

[a] For example, where one un- 
loading lumber, in sliding it from 


the truck, causes a number of boards 
to come in contact with the rear of 
plaintiff's automobile parked at the 
curb, pushing it forward against an 
automobile parked ahead of it, such 
act is not the proximate cause of in- 
jury to the car occasioned where the 
front car is driven away with the 
rear car attached to it, and the rear 
ear is, after traveling some distance, 
shaken loose and wrecked by a street 
ear. Williams v. J. Gibson McIlvaine 
Co., 82 Pa, Super. 227. 

16. Wells, etc., Express v. Keeler, 
(Tex. Civ. A.) 173 SW 926. 


17. Sprout!v. Kirk, 80 Pa. Super. 
514. 
18. Oppenheimer y. American R, 


Express Co., 181 NYS 195, 


832 [42 C.J.] 
the right side of the road toward the left.1® It is 
not negligence to turn to the right of a vehicle 
which is being approached from the rear if a situa- 
tion of peril is presented in which to avoid a pos- 
sibility of injury to life or property; a reasonably 
careful man might well consider it the more prudent 
course to drive to the right.2° A motor cyclist is 
not guilty of contributory negligence as a matter 
of law in traveling at a speed not much in excess 
of ten miles an hour so as to preclude his recovery 
in case of a collision with a horse-drawn vehicle 
making a sharp turn in front of him.” 

Pleading. An allegation of negligence of defend- 
ant, his agent, servants, and employees in that the 
wagon of defendant was ‘‘suddenly and without 
warning whatsoever, carelessly and _ negligently 
backed into and against plaintiff’s automobile’’ is 
a sufficient allegation of negligence to sustain a 
verdict for plaintiff when properly supported by 
proof.2?, Where a violation of a city ordinance as 
to speed is alleged as constituting contributory 
negligence of a plaintiff injured by collision with a 
wagon, and the ordinance is pleaded by defendant, 
the validity of the ordinance must be attacked by 
plaintiff’s reply and the invalidity cannot be first 
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edb 5. 


*. 


[§ 469 


Evidence. In an action based upon the alleged 
negligence of the driver of a horse-drawn vehicle, 
there must be proof of negligence upon the part 
of defendant,?4 and the burden is upon plaintiff to 
establish his allegation that he was driving in a 
proper and lawful manner.?° The rules applicable 
in the case of civil actions generally apply in de- 
termining the admissibility?® and weight and suffi- 
ciency?’ of evidence. For example, in an action for 
damages to an automobile caused by running the 
tongue of defendant’s bus through the radiator, the 
radiator, duly identified, and shown to be in the 
same condition as immediately after it was struck, 
is properly admitted in evidence;** and in an action 
for injuries to an automobile from a collision with 
a wagon, where it appeared that defendant’s name 
was on the wagon, and that one of its occupants was 
in defendant’s employ, defendant was prima facie 
sufficiently connected with the accident.?° 

View. As in other cases,2° permission to the 
jury to inspect the injured automobile is within the 
diseretion of the trial court.** 

Questions of law and fact. Under the rules ap- 
plicable in other actions involving issues of negli- 
gence,** the questions of negligenee®* and of con- 


urged when the ordinance is offered in evidence.”? 


Sprout v. Kirk, 80 Pa. Super. 


19. 
514. 
20. Squier. v. Davis Standard 


IBreadiCo.. 61) Cak 253830 Ls ope 39s. 
21. Squier v. Davis Standard 
Bread Co., supra, 


22. Haag v. Cohen, 207 Mo. A. 36, 
229 SW 296. 
23. Roper v. Greenspon, 272 Mo. 


288, 198 SW 1107, LRAI918D 126. 

24. Haag v. Cohen, 207 Mo. A. 36, 
229 SW 296. 

[a] For example, it_cannot be in- 
ferred that defendant was negligent 
merely from the fact that his team 
backed and a collision with plain- 
tiff’s automobile resulted. Haag v. 
Cohen, 207 Mo. A. 36, 229 SW 296. 

25. Willie v. Luczka, 193 App. Div. 
826, 184 NYS 751. | 

[a] Lights.—Where, in an action 
for an injury in a collision between a 
motor cycle and a wagon, plaintiff 
alleges that he was driving his motor 
eycle on the right-hand side of the 
road in a proper and lawful manner, 
he must prove that his motor cycle, 
which had a side car attached, was 
equipped with two lights as required 
by law. Willie v. Luczka, 193 App. 
Div. 826, 184 NYS 751. 

26. Admissibility of evidence gen: 
erally see Evidence 22 C. J. p 1. 

27. See cases infra this note. 

[a] Evidence held for jury.—(1) 
As to the negligence of the operator 
of a motor vehicle in endeavoring to 
pass around a wagon stopped diago- 
nally across a road, leaving a space 
so narrow that plaintiff was com- 
pelled to drive outside of the high- 
way and into a depression, causing 
the injury. Manion v. Loomis Sana- 
torium, 162 App. Div. 421, 147 NYS 
761 [aff 220 N. Y..697 mem, 116 NE 
1059 mem]. (2) As to the negligence 
of the driver of a horse-drawn truck, 
who, while driving upon the left- 
hand side of the road, saw an ap- 
proaching motor vehicle and jerked 
his horses to the right, thereby col- 
liding with the motor vehicle, which 
was endeavoring to pass on that side 
of the road. Barry v. Borden Farm 
Products Co., 100 N. J. L. 106, 125 A 
37. (8) As to defendant’s negligence, 
where. it is shown that his truck, 
while being driven upon the car track 
jin an opposite direction from which 
plaintiff's automobile is traveling, 
-was turned rapidly and without warn- 
ing, striking plaintiff's automobile on 


the left side and injuring its occu- 


pants. Stefanacci v. Borden’s Farms 
Products! Coal 00 IN ves. aa. 260; 25 
A 129. (4) As to defendant's negli- 


gence in an action for damages to 
plaintiff’s motor vehicle through a 
collision with a horse attached to a 
wagon at an unlighted street inter- 
section upon a dark night. Harding 
v. Cavanaugh, 91 Misc. 511, 155 NYS 
374 [aff 181 App. Div. 968 mem, 167 
NYS 1103 mem]. (5) As to negli- 
gence of the driver of a wagon, where 
a motor cycle rider following a street 
car stopped when the street car 
stopped between the tracks and about 
five feet behind the street car, and 
after a street car passed in the oppo- 
site direction, defendant driver with 
his horse and wagon drove in be- 
tween the two cars and over the mo- 
tor cycle, striking the rider with its 
front wheel and dragging him for 
some fifteen feet. Galway v. Franko- 
vieh, 81 Pa. Super, 532.°'°(6) "In ‘an 
action for an injury to an automobile 
by reason of a collision with an ex- 
press wagon which was being driven 
upon the car track to the left of 
the middle of the roadway, and which 
skidded when the driver attempted to 
turn out to the right. Lawson vy. 
Wells, 113 NYS 647. (7) As to plain- 
tiff’s contributory negligence, where 
his automobile collided with a horse 
at an unlighted street intersection 
upon a dark night. Harding v. Cav- 
anaugh, supra. (8) As to the con- 
tributory negligence of a_ taxicab 
driver colliding at night with a 
wagon loaded with steel beams, 
stalled upon a crossing. Roper  v. 
Greenspon, 272 Mo. 288, 198 SW 1107, 
LRA1918D 126; Roper v. Greenspon, 
(Mo. A.) 210 SW 922. (9) Hvidence 
that, upon direction of the driver of 
a team of mules, the operator of a 
motor vehicle attempted to pass it, 
and just as he was at the side of the 
team, it whirled so that the tongue 
of the wagon to which they were at- 
tached struck the vehicle causing the 
damages sued for, the driver not at 
the time having the lines in his 
hand nor being in the wagon, is suf- 
ficient to go to the jury upon the 
question of negligence. Wycker vy. 
Texas Co., 201 Ala. 585, 79 S 7, LRA 
1918F 142. 

[b] Evidence held sufficient to 
support a finding that injury to plain- 
tiffs automobile was caused by the 


negligence of the driver of defend- 
ant’s horse-drawn wagon and thatt the 
driver of plaintiff's automobile was 
not negligent. Lawson yv. Wells, 113 
NYS 647. 

[c] Evidence held insufficient to 
raise the issue of ,contributory neg- 
ligence of the owner of a motor ve- 
hicle which, when standing still, was 
backed into by a horse-drawn vehicle. 
Wells v. Keeler, (Tex. Civ. A.) 173 
SW 926. 

Weight and sufficiency of evidence 
generally see Evidence §§ 1730-1806. 
28. Neel v. Smith, (lowa) 147 NW 


183 
29. Lawson v. Wells, 113 NYS 647. 
30. See Trial [38 Cyc 1318]. 
31. Schevers v. American R. Ex- 


press Co., 195 Iowa 423, 192 NW 255. 
32. See Negligence [29 Cyc 627]. 
33. Roper v. Greenspon, 272 Mo. 

288, 198 SW 1107, LRA1918D 126; 

Roper v. Greenspon, (Mo. A.) 210 

SW 922; Manion v. Loomis Sana- 

torium, 162 App. Div. 421, 147 NYS 

761 [aff 220 N. Y. 697 mem, 116 NE 

1059 mem]; Oppenheimer vy. American 

R. Express Co., 181 NYS 195; Sprout 

v. Kirk, 80 Pa. Super. 514. 
[a] Illustrations. — (1) Where 

plaintiff was struck by a truck owned 

by defendant while standing on the 
running board of his motor vehicle 
which was stationary and drawn up 
against the curb on the right-hand 
side of the street, it is for the jury to 
determine whether the evidence of 
defendant driver to the effect that 
his horses had been frightened just 
before striking plaintiff and had been 
out of control for some twenty or 
twenty-five feet, and that the acci- 
dent happened before he had regained 
control of them, and that immedi- 
ately prior thereto he had been driy- 
ing at a moderate speed with con- 
trol of his horses, is sufficient to 
overcome a presumption of negli- 
gence arising from the happening of 
the accident. Oppenheimer vy. Amer- 

ican R. Hxpress Co., 181 NYS 195. 

(2) The negligence of the driver of 

a horse-drawn vehicle in stopping 

diagonally across a roadway in front 

of an approaching motor vehicle, in- 
stead of proceeding to the right of 
the highway, is for the jury. Man- 
ion v. Loomis Sanatorium, 162 App. 

Div. 421, 147 NYS 761 [aff 220 N. Y. 

697 mem, 116 NE 1059 mem]. (8) It 

cannot be said as a matter of law 


For latec cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


c § 469-470] 


tributory negligence** are ordinarily questions of 
fact for the jury, as is the question of what was 
the proximate cause of the injury.*® 

Under the rules applicable to in- 
structions in civil actions generally, the instructions 
should be construed as a whole,*® should confine the 
jury to the issues,** and should not assume contro- 
Where an injury results when there 
is a collision between a taxicab and a stalled wagon, 
wagon belonging to defendant is near 
the stalled wagon, an instruction authorizing a 
verdict for plaintiff as for the negligence of both 
of the drivers of such wagons is supported by a 


Instructions. 


verted facts.°§ 


and another 


MOTOR VEHICLES 


employees.*? 


Appeal and error. 
as to the speed at which a motor vehicle may be 
driven, set up as bearing upon the contributory 
negligence of plaintiff precluding a proper instruc- 
tion ‘based upon it, 1s prejudicial error.*° 
plaintiff is entitled to an instruction telling the 
jury that it was the duty of defendants to display 
a light upon the wagon in compliance with the 
ordinance, defendant is not prejudiced by the fact 
that an instruction merely permits the jury so to 


eS 


petition charging that plaintiff’s injury was due to 


XIII. INJURIES FROM DEFECTS OR OBSTRUCTIONS IN HIGHWAYS OR OTHER 


[§ 470] A. Injuries to Automobiles or Occupants 
—1. Liability of Public or Highway Authorities* 
Since a motor vehicle has the 
same right to the use of puble highways as have 
other vehicles,*® it is entitled, in the same manner 
and to the extent recognized as to other vehicles,** 
to the benefit of the rule requiring highways to be 
kept in a reasonably safe condition for ordinary 


—a. In General. 


PUBLIC PLACES 
reasonable care 


travel by vehicles generally,*® and the exercise of 


that it is not negligence to stop a 
heavily loaded wagon at a _ street 
intersection, blocking more than one 
half of a continuously used street at 
night for half an hour, without warn- 
ing or signal of any kind. Roper v. 
Greenspon, 272 Mo. 288, 198 SW 1107, 
LRA1918D 126; Roper v. Greenspon, 
(Mo. A.) 210 SW 922. 

84. Stefanacci v. Borden’s Farms 
Products Co., 100 N. J. L. 160, 125 A 
129; Barry v. Borden Farm Products 
Co., 100 N. J. L. 106, 125 A 37; Sprout 
v. Kirk, 80 Pa. Super. 514. 

[a] Illustrations.—(1) The act of 
the driver of a motor vehicle in an 
emergency in attempting to pass a 
horse-drawn truck approaching upon 
the wrong side of the road by turn- 
ing to his left is not negligent as a 
matter of law. Barry v. Borden 
Farm Products Co., 100 N. J. L, 106, 
125 A 37. (2) It is a question for the 
jury whether the driver of a motor 
vehicle should have anticipated that 
a truck approaching him and follow- 
ing street car tracks would turn with 
them across his path. Stefanacci v. 
Borden’s Farms Products Co., 100 N. 


Selo. 60s -125. A 129. 
35. See cases infra this note. 
[a] TIllustrations.—(1) In an ac- 


tion for damages to a motor vehicle 
struck by a wagon, ‘the question of 
whether collision was the result of a 
mere accident or of the driver’s negli- 
gence is for the jury, where the .evi- 
dence is conflicting. Schevers  v. 
American R. Express Co., 195 Iowa 
423, 192 NW 255. (2) It is a ques- 
tion for the jury upon conflicting evi- 
dence whether a horse-drawn vehicle 
swerved from its proper side of the 
road to the wrong side or whether, 
when the horse-drawn vehicle was 
standing still, the driver of the motor 
vehicle ran into it. Sprout v. Kirk, 
80 Pa. Super. 514. (3) Where an ac- 
cident is occasioned by a éollision at 
night with a wagon loaded with steel 
beams, the fact that plaintiff actually 
saw the wagon does not warrant the 
conclusion as a matter of law that 
the failure to have a light upon the 
wagon as required by a municipal 
ordinance was not the cause of the 
injury. Roper v. Gréenspon, 272 Mo. 
288, 198 Sw 1107, LRA1918D 126; 


Roper v. Greenspon, (Mo. A.) 210 
SW 922. 
36. Lawson v. Wells, 113 NYS 647. 


For example, in an action for 
[42 C. J.—53] 


fa] 


injuries to an automobile from a 
collision with defendant’s wagon 
which was proceeding on the wrong 
side of the street, although #%ome 
parts of the charge relating to the 
rule of the road when taken by them- 
selves and read literally may not 
have been correct, the charge was 
sufficient where the jury could not 
fail to understand from the whole 
charge that they were to determine 
the necessity for the wagon’s being 
on the wrong side of the street, and 
whether the driver used reasonable 


care to avoid the collision. Lawson 
v. Wells, 113 NYS 647. 
Construction of instructions as 


whole see Trial [38 Cyc 1778]. 

37. Matysewski v. Wheeler, 
Conn, 593, 117 A 545. 

{a] For example, in an action for 
injury alleged to have been occa- 
sioned by a collision between the mo- 
tor cycle of plaintiff and the wagon 
of defendant, instructions were held 
sufficient to exclude proof of strik- 
ing a stone culvert or any other cause 
of injury outside the issues as a 
basis of recovery. Matysewski vy. 
Wheeler, 97 Conn. 5938, 117 A 545. 

Confining instructions to issues 
generally see Trial [38 Cye 1612]. 

388. Matysewski v. Wheeler, 97 
Conn. 593, 117 A 545. 

{a] For example, in an action for 
an injury alleged to have been 
caused by a collision between the 
motor cycle of plaintiff and the 
wagon of defendant, instructions 
were held not erroneous as assuming 
that there was a collision between 
plaintiff's motor cycle and defend- 
ant’s wagon. Matysewski v. Wheel- 
er, 97 Conn. 593, 117 A 545. 

Assumptions of fact in instructions 
see Trial [88 Cyc 1657]. 


St 


39. Roper v. Greenspon, (Mo. A.) 
210 SW 922. 
40. Roper v. Greenspon, 272 Mo. 


288, 198 SW 1107, LRA1918D 126. 
41. Roper vy. Greenspon, (Mo, A.) 
210 SW 922. 
42. liability of adjoining or abut- 
ting owner see infra § 543. 
43. See supra § 14. 
44. Injuries upon: 
Bridges see Bridges §§ 62-114. 
City. ‘streets: see ueetpal Corpora- 
tions §§ 1755-1885 
Highways see Highways §§ 439-490. 
45. Ind.—Indianapolis vy. Moss, 74 
Ind. A. 129, 128 NE 857, 


from defects or obstructions.*® 
the limitations and qualifications existing as to 
highways generally,’ a failure to keep the highways 
or public traveled places in a reasonably safe con- 
dition for travel by vehicles generally may impose 
a liability upon the authorities charged with the 
duty of such maintenance** for injuries proximately 


[42 C.J.] 833 


the negligence of defendants, their servants, and 


The exclusion of an ordinance 


Where 


and diligence to secure freedom 
Hence, subject to 


Iowa.—Wolford v. Grinnell, 179 
Iowa 689, 161 NW 686. 
Ky. —Frankfort vy. Bowen, 205 Ky. 
309, 265 SW 785. 
Mo.—Pyle v. University City, (A.) 


cee ay 217. 


H.—Richmond y. Bethlehem, 79 
N. Ni 78, 104 A 773. 
Tex. —Dallas v. Maxwell, (Commn. 


A.) 248 SW 667. 

Utah.—Sweet v. Salt Lake City, 438 
Utah 306, 134 P 1167 

“When this duty was first an- 
nounced, the mode of travel over 
public highways was on foot, on 
horseback, or in animal-drawn vehi- 
cles, Subsequently bicycles came into 
general use thereon, as a means of- 
travel, and it was generally held that 
while this mode was permissible, and 
cities were bound to use ordinary 
care to keep their streets reasonably 
safe for travel thereby, they were 
not required to make special pro- 
visions for the safety of persons 
traveling in such manner. ... Sinee 
automobiles have come into general 
use on public highways, this rule has 
been held to apply to them.” Indian- 
apolis v. Moss, 74 Ind. A. 129, 128 NE 
857, 859. 

46. Conn.—Upton v. Windham, 75 
Conn. 288, 53 A 660, 96 AmSR 197. 

Ind.—Indianapolis v. Moss, 74 Ind. 
A, 129, 128 NE 857. 

Iowa.—Kendall v. Des Moines, 183 
Iowa 866, 167 NW 684; Wolford v. 
Grinnell, 179 Iowa 689, 161 NW 686. 

Mass. -—Bond vy. Billerica, 235 Mass. 
119, 126 NE 281; Kelleher v. New- 
buryport, 227 Mass. 462, 116 NE 806, 
LRA1917F 710; Baker v. Fall River, 
187 Mass. 53, 72 NE 386. 

Mich.—Cone vy. Detroit, 191 Mich. 
198, 157 NW 417. 

N. Y.—Corcoran v. New York, 188 
N. -Y. 131, 80 NE 660; Shanley v. 
Stillwater, 201 App. Div. .232, 194 
NYS 667 [aff 236 N. Y. 618 mem, 142 
NE 307 mem]; Gedroice v. New York, 
109 App. Div. 176, 95 NYS 645; Morris 
v. Interurban St. R. €o:, 160 App. 
Div. 295, 91 NYS 479. 

N. C.—Graham vy. Charlotte, 186 N. 
C. 649, 120 SH 466. 

Utah.—Sweet v. Salt Lake City, 43 
Utah 306, 1384 P 1167. 

Ont.—McCormick v. Caledon, 55 
Ont; "Ey ase Connor Nerbrant = ope 
31 Ont. L. 274, 6 OntWN 206. 

47. See Highwavs § 439 et seq; 
Municipal Corporations XVIII, E. 

48. See infra §§ 471, 472. 
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caused, by their failure,*® to a motor vehicle®® or 


to an occupant thereof.®+ 


[§ 471] b. Authorities Liable—(1) In General. 
The rules applicable in the case of highways gener- 
ally®? and city streets,°? determining the particular 
authorities upon whom liability rests for defects or 
obstructions, apply in the ease of the use of such 
ways for traffic by motor vehicles.®4 
with the rules applicable to general travel upon 
highways, the state®® and, in some jurisdictions, the 
at least in the 
absence of active wrongdoing,®® is not liable for 
defects in the public highway except where such 
On the other hard, 
in a jurisdiction in which the control vested in a 
city over its streets is held to impose liability for 


county®® or other municipality,°” 
lability is imposed by statute. 


49. 
477. 

50. Ga.—Decatur v. Hinson, 29 Ga. 
A’ 131,173 SE. 702. 
eer aaa v. Waukegan, 196 Ill. 

N. Y.—Zorn v. New York, 85 Misc. 
45, 147 NYS 70; Steinhaus v. New 
Work, 179) INVYS 195. 

Or.—West v. Marion County, 95 Or. 
529, 188 P 184. 

R. I—Smith v. Howard, 42 R. I. 
126, 105 A 649. 

S. C.—Moody v. Aiken County, 124 
S2C) 2:88) 1175SH 533. 

Va.—Doss v. Big Stone Gap, 145 
Vai 520, 184 SE 563. 

Wash.—Howe v. Whitman County, 
120 Wash, 247, 206 P 968, 212 P 164. 

Wis.—Bowen v. Osceola, 185 Wis. 
11, 200 NW 766. 

N. S.—Boak v. ‘Halifax, 57 N. S. 

Toronto, 57 Ont. L. 


53: 
Ont.—James v. 
322 [dism app 27 OntWN 233]; Sand- 
losavayerants 2p... 49 (Ont. 142019 
OntWN 482, 58 DomLR 673; Connor 
Noo erant Tp. 3h) Ont) Ley, 274,67 Ont 
WN 206; Baxter v. Louth, 20 OntWN 
136 [app dism 21 OntWN 4]; Walker 
v. Southwold Tp., 16 OntWN 265 [app 
allowed on other grounds 46 Ont. L. 
265, 17 OntWN 136, 50 DomLR 176]. 

Proximate cause see infra § 477. 

51. U. S.—American Film Co. v. 
Moye, 267 Fed. 419. 

Ga. Fee as ay Holloway, 32 
Ga. A. 734, 124 SE 8 

Ind.—Gary v. Coico 59. ind.s A: 
565, 108 NE 876. 

Ky.—Denker v. Lowe, 192 Ky. 660, 
234 SW 294. 

Md.—Charles v. Baltimore, 138 Md. 
528, 114 A 565. 

N. ‘C.—Willis v. New Bern, 191 N. 
C. 507, 1382 SE 286; Graham yv. Char- 
lotte, 186 N. C. 649, 120 SE 466. 

Or.—Coates v. Marion County, 96 
Ox.7/334, 189 P7903. 

Pa.—Sisson v. Philadelphia, 248 Pa. 
140, 93 A 9386 

Ss. C.—Moody v. Aiken County, 124 
S. C.°288, 117 SE 533. 

S. D.—Bordwell v. Mission Hill Tp., 
40 S. D. 78, 166 NW 229. 

Tex.—Dallas v. Maxwell, (Commn. 
A.) 248 SW 667; Uvalde v. Stovall, 
(Civ. A.) 279 SW 889; Dallas v. Hal- 
ford, (Civ. A.) 210 SW 725. 

Wash.—McMahon y. Carlisle-Pen- 
nell Lumber Co., 251 P 574; Finholt 
v. Seattle, 139 Wash. 497, 247 P 
950. 

Alta.—Weart v. Stauffer, 19 Alta. 
L. 471, [1923] 2 WestWkly 51. 

Ont.—James y. Toronto, 57 Ont. L. 
322 [dism app 27 OntWN 933]; Sand- 
losi-v. Brant “Ip. 49 (Ont: 14 42, 19 
OntWN 482, 58 DomLR 673; McCor- 
mick v. Caledon, 24 OntWN 920 [app 
dism 55 Ont. L. 93]; Burk v. Domin- 
ion Canners, Ltd., 19 OntWN 3862, 58 
DomLR 65. 

Que.—Smith v. Shiptown, 25 Rev 
LegNS 364. 

See Highways §§ 439-441. 

53. See Municipal Corporations 
§§ 1755, 1756. 

54, Cal.—Dobbins v. Arcadia, 44 


Proximate cause see infra § 


MOTOR VEHICLES 


1 | 
[§§ 470-472 


their defective condition,®® a city has been held 


to a common-law liability for an injury occasioned 


In accordance | tomobile.®? 


municipalities.®* 


Cals A. 18d, 867 PX 19.02 

Ind.—Indianapolis v. Moss, 74 Ind. 
A. 129, 128 NE 857. 

Iowa.—Person vy. Polk County, 193 
Iowa 733, 185 NW 491; Snethen v. 
Harrison County, 172 Iowa 81, 152 
NW 12. 

Mont.—Riggs v. Webb, 249 P 1041. 

N. H.—Richmond v. Bethlehem, 79 
INET SS LOS A TITS: 

N. Y¥.—Lendrum v. Cobleskill, 192 
App. Div. 828, 183 NYS 215. 

[a] A county commissioner is not 
liable for injury from failure to re- 
pair a defective road, Since an indi- 
vidual commissioner had no author- 
ity to make repairs thereon (Rev. 
Code [1921] §§ 1627, 4465 phar 4). 
Riggs v. Webb, (Mont.) 249 P 1041. 

{b] A village is chargeable with 
the negligence of its street commis- 
sioner resulting in injury to an auto- 
mobile and its driver. Lendrum v. 


Cobleskill, 192 App. Div. 828, 183 
NYS. 215. 
[c] County.—If the proximate 


cause of an accident is a defect in 
a road grade and not in the approach 
to a bridge, the county is not liable 
therefor to the driver of a motoy 
vehicle. Person v. Polk County, 193 
Iowa 733, 185 NW 491; Snethen v. 
Harrison County, 172 Iowa 81, 152 
NW 12. 

55. King v. State, 118 Misc. 689, 
194 NYS 420 [aff 198 NYS 925 mem]; 
Best v. State, 114 Misc. 272, 186 NYS 
359 [aff 203 App. Div. 339, 197 NYS 
69 (aff 236 N. Y. 662 mem, 142 NE 


325 mem)]. See Highways § 439. 
56. Hardin v. Southern R. Co., 
300 Fed. 417; Higgins v. Garfield 


County, 107 Nebr. 482, 186 NW 347. 

57. Dobbins v. Arcadia, 44 Cal. A. 
181, 186 P 190; Raymond v. Sauk 
County, 167 Wis. 125, 166 NW 29, 
LRAI91I8F 425. 

[a] Towns. — “Originally there 
was no liability on the part of the 
town for any defects in its highways 
and under the common law the com- 
missioner of highways or officers 
exercising similar function were held 
liable for damages if they failed in 
their duty in keeping highways rea- 
sonably safe for public travel when 
they had sufficient funds to repair 
such highways, The legislature by 
section 74, chapter 30 of the Laws 
of 1909 made towns liable for dam- 
ages sustained by reason of defects 
in highways sustained by persons 
traveling over such highways.” Best 
virvstate, 114, Mise, "27205277. 186 
NYS 359 [aff 203 App. Div. 339, 197 
NYS 69 (aff 236 N. Y. 662 mem,. 142 
NE 325 mem)]. 

58. Buckalew v. Middlesex Coun- 
TY OLEIN AO Tote LOA ASS O8. 

59. See Municipal Corporations 
POVAIUU GID) 

60. Uvalde v. Stowell, (Tex. Civ. 

A.) 279 SW 889; Dallas v. Halford, 
(Tex. Civ. A.) 210 SW 725. 

61. See Highways § 440; Munici- 
pal Corporations §§ gaa 1729, 

62. Buckingham v. Commary- 
Peterson Co.;739 .Caly A. 1154, 1738 P 
318; Grennell v. Cass County, 193 


to a motor vehicle or its occypants.®° 

Acts of independent contractor. 
rules as to the liability of the highway authorities 
for the acts of an independent contractor®! have 
been applied with reference to an injury to an au- 


The general 


[§ 472] (2) Statutory Provisions. In some juris- 
dictions the state has assumed liability for defects 
in its highways,°* as where they are maintained by 
the state under a so-called ‘‘patrol system.’’®* Stat- 
utes frequently impose liability upon counties or 


A statute imposing upon a mu- 


nicipality the obligation to maintain its highways 
in a condition reasonably safe for public travel 


Iowa 697, 187 NW 5042) Parker ay, 
Com., 246 Mass. 499, 141 NE 495. 

[a] The county is not liable for 
injuries received from obstructions 
left upon a bridge by the contractor 
who constructed it. Grennell v. Cass 
County, 193 Iowa 697, 187 NW 504. 

{[b] Acts of employees.—Where a 
portion of the public highway is 
oiled, without orders, by an employee 
of an independent contractor, the 
state is not liable in the absence of 
notice of the defective condition of 
the highway. Parker vy. Com., 246 
Mass. 499, 141 NE 495. 

112 Mise, 19, 


63. Fraser vy. State, 
182 NYS 491. 

[a] Canal bridge—On a claim 
against the state for damages caused 
by a defective bridge over a canal, 
evidence was held to show that the 
wooden flooring of the bridge was 


rrotten and that no warning that the 


bridge was incapable of bearing 2 
load of twelve tons was posted at 
the end thereof, as required by L. 
(1917) ¢ 472, amending Canal Law 
§§ 129, 130, so that the state was 
liable under Canal L. § 47. Patane 
Soeaua 114. Mis¢: 713, L386 eNMs 

oO. 

64 Best v. State, 114 Misc. 272, 
186 NYS 359 [aff 203 App. Div. 339, 


197 NYS 69 (aff 236 N. Y. 662 mem, 
142 NE 325 mem)]. 
[a] When liability attaches.— 


Under a statute by which the state 
assumes liability for injuries from 
defects in highways ‘‘maintained” by 
the state by the patrol system, a 
highway is maintained by the state 
when a contract for its construction 
has been accepted by the highway 
commission for its care under its 
then existing system, although work 
on the road has not yet actually been 
commenced. King y. State, 118 Misc. 
689, 194 NYS 420 Caff 198 NYS 
925 mem]. 

65. See statutory provisions. 

[a] When liability attaches.—A 
county is liable. for injuries to a 
traveler sustained in August, 1920, 
by reason of running into a ditch in 
the highway while the same was 
under construction, under a statute 
making the county liable for any 
special damage to a person, his vehi- 
cle or property, by means of any 
insufficiency or want of repairs of a 
highway which the county is liable 
to keep in repair, notwithstanding 
the highway was being constructed 
with money sunplied by the state and 
federal governments, and was under 
the control and management of the 
state department of public works, 
and had not been turned over to the 
county, in view of a statute provid- 
ing that on or after Jan. 1, 1920, each 
county shall adequately maintain the 
whole of the state highway system 
lying within the county, the pro- 
visions of which statute had been 
accepted by the county and applied 
for state and federal funds for road 
maintenance in the county. Saltz- 
gaber v. Morrill County, 111 Nebr. 
392, 196 NW 627. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 472-475] 


will be construed to apply to motor vehicles, al- 
though they were not used at the time of its en- 
-actment,°* and a statute imposing liability for dam- 
ages in case of the way becoming defective or out 
of repair so that it is unsuitable for the travel 
thereon applies to a traveler by motor vehicle.*” 
On the other hand, it has been held that a statute 
requiring highways to be kept in repair at the ex- 
pense of the city or town in which they are situated, 
so that they may be reasonably safe and convenient 
for travelers with their horses, teams, and carriages, 
by the term ‘‘carriages’’ does not include automo- 
biles ;°8 but the term ‘‘carriage and the load’’ as 
employed in the statute in connection with the 
limitation of the right to recovery to persons whose 
carriage and load does not exceed a certain weight 
is broad enough to include a motor truck.®® 

[§ 473] c. Scope and Extent of Liability—(1) In 
General. Where the right of action for damages 
arising from a defective highway is statutory,” 
plaintiff must bring himself within the terms of 
the statute.71 Where the state has assumed liability 
for defects in its highways,” it has been held that 
its liability is measured by the rules applicable to 
the liability of individuals or municipalities,”* but 
a statute imposing liability upon the state, being 
in derogation of the common law, cannot be ex- 
tended by construction beyond its plain terms.”* 

66. Cone v. Detroit, 191 Mich. 198, 


157 NW 417. 
Richmond v. Bethlehem, 79 N. 


. Boston, 254 Mass. 
208, 150 NE 167; Doherty v. Ayer, 
197 Mass. 241, 883 NE 677, 125 AmSR 


464, 98 SE 511. 
76. 


MOTOR VEHICLES 


by work done on it by a supervisor 
acting by appointment of that tri- 
bunal, does come within the intend- 
ment of the statute.” 
Main Island Creek Coal Co., 83 W. Va. 


Iowa.—Person v. Polk County, 


f42 C.J.) 835 

[§ 474] (2) Ways to Which Liability Extends. 
The way must be one for the condition of which 
the highway authorities are responsible,’> in order 
that lability may be imposed upon them for an 
injury to an automobile or its occupants by reason 
of a defect or obstruction.7® So although a city, 
without authority, has assumed to operate a ferry 
and to maintain a landing and approach connecting 
with the highway, it is under no liability with ref- 
erence to the highway." 

[§ 475] (3) Surface Which Must Be Kept in Re- 
pair. As with reference to vehicular travel upon 
the highways generally,’® the highway authorities 
are not required to keep the entire width of the 
highway in suitable condition for travel but are 
required only to keep so much of the width in such 
condition that the highway is reasonably safe for 
public travel over it by motor vehicles driven by 
persons using ordinary eare.”? 

City streets. While as a general rule a city or 
town is under a duty to exercise ordinary care to 
keep the whole of the street, no matter how wide it 
is or what part of it is used by the public, in a 
reasonably safe condition for travel,®° it is doubtful 
whether the rule should be applied to the whole 
of the street in small cities and towns,’+ but with- 
out regard to the question whether a small city 
or town is required to keep the whole of all of its 
ink the highway teopsanon Tone Ele 
from the necessity of exercising ordi- 
nary care to protect:travelers on the 
highway from injury during the time 


of making such repairs, under a 
statute rendering a county liable for 


Williams. v. 


355, 14 LRANS 816. 

69. Ansell v. Boston, 254 Mass. 
208, 150 NE 167. 

70. Ansell v. Boston, supra, 

Injuries to travelers generally see 
Highways § 440. 

71. Ansell v. Boston, 254 Mass. 
208, 150 NE 167; Hanley v. Poultney, 
(Vito) 135 A “713. 


72. See supra § 472. 
73. Horton v. McDonald, (Conn.) 
135 A 442; Perrotti v. Bennett, 94 


Conn. 533, 109 A 890; Best v. State, 
203 App. Div. 339, 197 NYS 69 [aft 
236 N. Y. 662 mem, 142 NE 325 
mem]; White v. State, 113 Misc. 595, 
185 NYS 237. 

“Tt must be assumed that when the 
state, through its legislature, as- 
sumed liability and used the word 
‘defect’ in the statute, that this lan- 
guage was to receive the same inter- 
pretation and construction as had 
been given to the word ‘defect’ by 
judicial interpretation and construc- 
tion of the act holding towns liable 
for defects of highways.” Best v. 
State, 114 Misc. 272, 278, 186 NYS 
359 [aff 203 App. Div. 339, 197 NYS 
69 (aff 236 N. Y. 662 mem, 142 NE 
325 mem) ]. ‘ 

[a] Opportunity to repair.—(1) 
Where the state commenced to repair 
a highway as soon as the weather 
permitted in the spring, it cannot be 
held guilty of negligence because it 
had not repaired the portion where an 
automobile accident occurred prior to 
the date thereof (Moffett v. State, 
128 Misc. 156, 217 NYS 825), (2) or 
because it did not employ enough 
men to repair all highways in a few 
days or weeks after the season 
opened (Moffett v. State, supra). 

74, Minshell v. State, 123 Misc. 
177, 204 NYS 472. etek 

75. Ways to which responsibility 
extends see Highways §$§ , 446; 
Municipal Corporations §§ 1764-1774. 

fa] “Mere user of a way or road 
by the public for travel will not 
suffice to make it a ‘public road,’ 
within the meaning of section 56a-10, 
e. 43 (sec. 1177), Code 1913; but such 
user, accompanied by some Official 
recognition by the county court, as 


193 Iowa 733, 185 NW 491. 
Kan.—Dubourdieu v. Delaware Tp., 

106 Kan, 650, 189 P 386. 
Ky.—Denker v. Lowe, 192 Ky. 660, 


234 SW 294. 

Mass.—Lemon v. Com., 236 Mass. 
599, 129 NE 382. 

Minn.—Peterson v. Jordan, 135 


Minn. 384, 160 NW 1026. 

Mo.—Roy v. Kansas City, 204 Mo. 
A. 332, 224 SW 132. 

Wash.—McClung v. ‘King County, 
119 Wash. 14, 204 P 1064. 

Wis.—Sippel v. Fond du Lac Coun- 
ty, 184 Wis. 607, 200 NW 459. 

[a] Improvement.—Where a city 
has created a street and placed gravel 
on it, such acts evidence an exercise 
of control by the governing authori- 
ties and an invitation to the public 
to use the street. Denker v. Lowe, 
192 Ky. 660, 234 SW 294, 

[b] Trunk roads.—Where a coun- 
ty has taken over a highway as part 
of the trunk highway system, al- 


though the highway had not as 
yet been improved as_ such, the 
county and not the town is liable 


for injuries resulting from a defect 
therein, in view of a statute pro- 
viding that counties shall maintain 
the whole of the trunk system 
lying within the county, and that 
claims for damages due to lack of 
repair of the trunk system shall be 
against the county. Sippel v. Fond 
du Lac County, 184 Wis. 607, 200 NW 
459. 

[ec] Road under repair. — (1) 
Where the statute provides that the 
commonwealth shall not be liable 
for an injury which may be sus- 
tained during the construction, re- 
construction, or repair of a_ state 
highway, the exemption from liabil- 
ity is not limited to the part of the 
way which is immediately in process 
of change, but may extend to the 
approaching way or .to a_ barrier 
thereon, even though distant one hun- 
dred and fifty. feet, where the way 
and the barrier are incidental and 
necessary to the execution of the 
work and afford a warning and pro- 
tection to travelers. Lemon y. Com., 
236 Mass, 599, 129 NE 382. (2) The 


any damage happening to any per- 
son or his property by reason of the 
insufficiency or want of repair of a 
county road. Raymond y. Sauk 
County, 167 Wis. 125, 166 NW 29, 
LRAI918F 425. 

[d] A road not built entirely with 
state money, but built with money 
raised by assessment against the 
property benefited and by» a tax on 
the property of the county levied by 
the state and carried into the per- 
manent highway fund, but there held 
to the credit of the county and to 
be expended only in the county, 
must be maintained by the county 
under L. (1917) c 118. McClung v. 


ane County, 119 Wash. 14, 204 P 
[el] Private road.—A city is not 


responsible for the unsafe condition 
of a private road which it has as- 
sumed no obligation to maintain. 
Ottolengui v. Seattle, 59 Wash. 37, 
109 P 206. 

{[f] ‘Viaduct outside of city limits 
which is built and maintained by the 
city may be such as to impose liabil- 
ity on the city in case of negligent 
obstruction. Roy v. Kansas City, 204 
Mo. A. 332, 224 SW 132. 

77. Peterson v. Jordan, 135 Minn. 
884, 160 NW 1026. 


78. See Highways § 445. 
79.. Gulfport, etc.,) Tract. Co;.) v; 
Manuel, 123 Miss. 266, 85 S 308; 


Branegan v. Verona, 170 Wis. 137, 174 
NW 468. 

{a] For example, a defect or ob- 
struction within the limits of the 
highway but not in the traveled part 
of the road or so connected with it 
as to affect the safety and conveni- 
ence of those using the traveled bed 
does not render the municipality re- 
sponsible for an injury sustained by 
one in consequence of it. McChesney 


v. Dane County, 171 Wis: 234, 177 
NW 12. 
80. Lancester v. Broaddus, 186 


Ky. 226, 216 SW ‘373. . 
Liability of municipality gener- 
aE see Municipal Corporations § 
Bi ; 
G1. Lancaster v. Broaddus, 186 
Ky. 22:6; 2160S Ww 378. ‘ ' 
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streets in a reasonably safe condition for travel, it 
must keep that part of its streets which has been 
set apart for and is customarily used by the travel- 
ing public in a reasonably safe condition,®* and it 
must exercise the same degree of care with respect 
to such parts of its streets as lie immediately ad- 
jacent to or in the margin of the traveled part.** 

Land outside of way. ‘There is no obligation 
upon the highway authorities to keep the land out- 
side of the boundaries of the way in repair,** and 
in the absence of some unusual danger, they are 
not required to erect a barrier to keep travelers 
from passing out of the road.®° 

[§ 476] (4) Care Required and Necessity of 
Negligence To Impose Liability. The duty resting 
upon the highway authorities is that of exercising 
ordinary or reasonable care under the circum- 
stances,°* and they are liable only for failure to 
exercise such care.’ Their duty is determined by 
the general rules with reference to the safety of 
streets®® or highways,*® and not by a special rule 
applicable only to those using automobiles for pur- 
poses of travel,°° and they are not required to make 
special provision or exercise greater precaution to 
keep the ways safe for motor vehicles than they do 
for other vehicles,®! although the extent of the 
motor vehicle traffic is to be taken into considera- 
tion in determining whether a given condition 
renders a way defective. 

Liability as insurer. The authorities charged 
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LOT SINIWae 2427, 


A town is liable for injury or 
death of an automobile traveler on 


ee ae ee 
emer ck | 


[§§ 475-477 


with the duty of maintaining the way in a rea- 
sonably safe condition for travel are not insurers 
that a motor vehicle or its occupants will not be 
injured by defects in the highway,®* and if they 
exercise due care to keep their highways in a safe 
condition, they are not liable for injuries which 
arise from extraordinary and unforeseen conditions 
and circumstanees,°* as where the injury results 
from the driver losing control of his machine,®® un- 
less, of course, some defect in the street is a con- 
tributory cause to the machine’s becoming uncon- 
trollable.°° On the other hand, although the hap- 
pening of the precise event by which plaintiff was 
injured could not have been foreseen, the highway 
authorities may be liable where they are bound to 
know that some such injury was likely to occur 
and to guard against it.?* 

Act of God. Where, under a statute imposing 
liability upon a county for a defective bridge, it is 
incumbent upon plaintiff to allege and prove that 
the negligence of defendant was the cause of the 
injury, the county may defend upon the ground 
that the defective condition was due to an act of 
God consisting of an unusual and extraordinary 
flood and that defendant had not had reasonable 
time in which to repair the damage caused by such 
flood.®® 

[§ 477] (5) Proximate Cause. The alleged negli- 
gence®® or defect! must have been the proximate 
cause of the injury, although it is sufficient that it 
MRA 73 oie NYS. 789 (aft 216 NYS 908 


mem]; Dallas v. Maxwell, (Tex. 
Commn. A.) 248 SW 667; Hodge v. 


82. Lancaster’ v. Broaddus, supra.| 167 Wis. 213, 
83. Lancaster v. Broaddus, supra.| 1918D 1178. 
84. Doherty v. Ayer, 197 Mass. [Lb] 

24183 NE 67) b25>eAmSIR) 355, 714 

LRANS 816. 


.85. Doherty v. Ayer, supra; Short 

v. State, 109 Mise. 617, 179 NYS 539. 

[a] The state was not negligent 
in leaving an unguarded gravel pit, 
in a highway maintained by it under 
the patrol system, seven feet from 
the macadam pavement, which was 
sixteen feet wide. Short v. State, 109 
Misc. 617.©179 NYS 539. 

g6. Ariz.—Phcenix v. Clem, 237 P 
168. 

Conn.—Aaronson v. New Haven, 94 
Conn. 690, 110 A 872, 12 ALR 328. 

D, C.—Burke v. District of Co- 
lumbia, 42 App. 438. 

Ky.—Denker vy. Lowe, 192 Ky. 660, 
234 SW 294. 

Mo.—Donahoe v. Webster Groves, 
(A.) 259 SW 505. 

N. Y.—White v. State, 113 Misc. 
595, 185 NYS 237. 

R,. I.—Smith v.. Howard, 42 R. I. 
126, 105 A 649. 

Wash.—Morehouse v. Everett, 252 
PAL. 

[a]. Bhe standard as to a town’s 
duty to keep in repair highways and 
bridges is that of reasonable care in 
their maintenance, having regard to 
the nature of their locality and the 
ordinary traffic reasonably to be ex- 
pected upon such highways. Smith v. 
Howard, 42 R. I. 126, 105 A 649. 

87. Aaronson v. New Haven, 94 
Conn. 690, 110 A 872, 12 ALR 328; 
White v. State, 113 Misc. 595, 185 
NYS 237; Miner v. Rolling, 167 Wis. 
213, 167 NW 242, LRA1918D 1178. 

[a] For example (1) a city is not 
liable for injuries caused to plain- 
tiff’'s automobile by running into a 
displaced traffic signal lying in the 
traveled roadway, unless it failed to 
use reasonable care in discovering 
the obstruction after it existed or 
failed to use reasonable care in re- 
moving it after notice. Aaronson v. 
New Haven, 94 Conn. 690, 110 A 872, 
12 ALR 328. (2) If a municipality 
prepares a traveled track reasonably 
safe and wide, and sufficient for 
travel, it is not liable for accidents 
occurring thereon. Miner vy. Rolling, 


a highway only when this is caused 
by the negligence of the town. Kin- 
nie v. Morristown, 184 App. Div. 408, 
172 NYS. 21. 

88. See Municipal 
§§ 1785-1845. 

89. See Highways § 444. 

90. Indianapolis v. Moss, 74 Ind. 
A. 129, 128 NE 857; Bond v. Billerica, 
235 Mass. 119, 126 NE 281; Corcoran 
ee York, 188 N. Y. 131, 80 NE 


91. Bond v. Billerica, 235 Mass. 
119, 126 NE 281; Doherty v. Ayer, 197 
Mass. 241, 83 NE 677, 125 AmSR 
855, 14 LRANS 816; Corcoran v. New 
Works Sse IN Ye -§ 130518 OP PNB 6.0) 
Sweet v. Salt Lake City, 43 Utah 306, 
Lee Peis 6A 

92. Lendrum vy. Cobleskill, 192 
App. Div. 828, 183 NYS 215; Bowen 
v. Osceola, 185 Wis. 11, 200 NW 766; 


Corporations 


Branegan v. Verona, 170 Wis. 137, 
174 NW 468. 
[a] The ordinary care and pru- 


dence required of municipalities and 
road authorities in maintaining high- 
ways means care and prudence com- 
mensurate with the increased dan- 
gers incident to the increasing use 
of the highways by automobiles. 
Lendrum y. Cobleskill, 192 App. Div. 
828, 183 NYS 215. 

ee Ariz.—Pheenix v. Clem, 237 P 

Iowa.—Whitlatch  v. 
199 Iowa 73, 201 NW 83. 

Miss.—Gulfport, ete., Tract. Co. v. 
Manuel, 123 Miss. 266, 85 S 308. 

Mo.—Roy v. Kansas City, 204 Mo. 
A. 332, 224 SW 132. 

N. Y.—Corcoran y. New York, 188 
N. Y. 131; 80 NE 660; Reuther: v. 
State, 126 Misc. 773, 214 NYS 783 
[aff 216 NYS 902 mem]; Bennett v. 
Kent, 125 Misc. 23, 209 NYS 311 [rev 
on other grounds 241 N. Y. 385, 150 
NE 302]; White v. State, 113 Misc. 
595, 185 NYS, 237. 

[a] Instruction held not errone- 
ous aS making a city liable as insurer 
for safety of persons using a viaduct. 
Roy v. Kansas City, 204 Mo. A, 332, 
224 SW 1382. 


Iowa Falls, 


Geil, 27 OntWN 290. 

95. Dallas v. Maxwell, (Tex. 
Commn. A.) 248 SW 667. 

96. Dallas v. Maxwell, supra. 

97. Douglas v. Burden, 24 Ariz. 
pa HOSS. pas 

SB. oody .v. Aiken County, 124 
S.4C 288) 117 SH. 533. if 

99. Cal.—Alameda County v. Ties- 
lau, 44 Cal. A. 332, 186 P 398. 
Oe he ee v. McDonald, 135 A 


Iowa.—Ferguson v. Des Moines, 

tae owe 689, 198 NW 40. 
y.—Pugh v. Catlettsburg, 214 Ky. 
312, 283 SW 89, 46 ALR 939° “ 

Md.—Hagerstown v. Foltz, 133 Md. 
52, 104 A 267. 

N. Y.—Freehold v. Glen, 211 App: 
Div. 249, 207 NYS 440 [aff 241 N. Y- 
615 mem, 150 NE 578 mem]. 

[a] Goss of control.—The fact 
that the approach to a bridge is 
narrow and not equipped with guard 
rails is not the proximate cause of 
injuries sustained by the driver of 
an automobile, who had struck a soft 
spot in the road at the opposite end 
of the bridge and had temporarily 
lost control of his car so that it 
zigzagged off the highway at the 
point in question. Person v. Polk 
County, 193 Iowa 733, 185 NW 491. 

1. lIowa.—Ferguson v. Des Moines, 
197 Iowa 689, 198 NW 40. 

Kan.—Lambel v. Florence, 115 Kan. 
ee peed 64. 

y.—Pugh v. Catlettsburg, 214 Ky. 
aa ae shy 89, 46 ALR 939° 2 

. H.—Richmond y. Bethlehem, 79% 
Sale ee A 773. 

. Y=—-Best ve State, 2038 App, Dive 
339, 197 NYS 69 [aff 236 ND. 662 
mem, 142 NE 325 mem]. 


Va.—Doss v. Big Stone 
Va. 520, 134 SE 563, Ct 

Wis.—Roeser v. Sauk County, 1 
Wak SUE SESS NW 1086. Sonee 

nt.—Raymond v. Bosanquet, 4 

Ont. L. 28, 15 OntWN 327, 47 DomLe 
555 [allowing app 43 Ont. L. 4384, 
15 OntWN 6, and app dism 59 Can. S. 
C. 452, 50 DomLR 560]. 

[a] Intervening cause.—(1) Where 


ennai NRT EMO fo Sheer eae te eee Pate st Seen Vp A 
| For later cases, developments and changes in the law see cumulative Annotations, same titlé, page and note number, 


is a concurring cause,? unless otherwise required 
Hence, in order that an act of God 
be a defense, defendant must show that it was the 


by statute.® 


sole cause of the injury.* 


[§ 478] d. Nature of Defect or Obstruction—(1) 
Whether a defect or obstruction in 
the way is such as to impose lability in the case 
of an injury by reason thereof to an automobile 
or its occupants must be determined with reference 
to the rule requiring ways to be kept reasonably 
safe for travel generally in the usual modes, in- 
Under 
conferring a right of action upon any person injured 
by means of a defective road or bridge, ‘a highway 
is defective where it is not reasonably safe for 
travel in view of the purposes for which it is needed 


In General. 


cluding travel in automobiles.® 


the defect complained of consists 
in an excavation upon the south 
Side of the road, the fact that plain- 
tiff was forced to travel upon the 
south side of the road in order to 
avoid an automobile which was 
driven negligently across his path 
does not render the negligent act of 
the driver of such automobile an in- 
dependent cause intervening to direct 
the effect of the original act of de- 
fendant. Douglas v. Burden, 24 Ariz. 
95, 206 P 1085. (2) The failure of 
the gear shifting device properly to 
operate is not the intervening cause 
of an accident, due to earth giving 
way in a narrow crossing over a 
ravine, so as to absolve the town 
from liability for negligence proxi- 
mately causing the accident, where 
the jury acquit the operator of con- 
tributory negligence. Bowen v. Osce- 
Ola, 185 Wis. 11, 200 NW 766. 

[b] Form of instruction.—Ash- 
land v. Williams, 203 Ky. 300, 262 
SW 273. 

{e] Injury by aéroplane.—Negli- 
gence in failing properly to maintain 
streets, thereby requiring:an automo- 
bile driver to use a detour near a 
landing place for aéroplanes, has been 
held not the proximate cause of in- 
jury by an aéroplane. Doss v. Big 
oe Gap, 145 Va. 520, 134 SH 

{d] Lights.—(1) Where a small 
pile of dirt had been placed on the 
pavement at a point between the 
right-hand curb and the center of the 
street, in connection with repairs in 
the paving, there being space to pass 
between it and the curb, and plaintiff 
driving along the street failed to see 
the dirt pile until almost upon it, 
which was due to the fact that the 
lantern marking it had been negli- 
gently allowed to become smoky and 
dim, and plaintiff swung to the left 
instead of to the right, believing that 
there was a ditch extending from the 
lantern to the curb, and was struck 
by a street car approaching from 
the opposite direction, the evidence is 
insufficient as against the city’s mo- 
tion for a directed verdict to show 
that the negligent maintenance of 
the lantern was the proximate cause 
of plaintiff's injury. Ferguson v. 
Des Moines, 197 Iowa 689, 198 NW 40. 
(2) Where a city has so constructed 
a bridge that a girder and truck 
thereon are in the middle of the car- 
riage way, it is the duty of the city 
to light such obstruction at night 
in order to give notice of its exist- 
ence to those lawfully using the 
highway. The city is not, however, 
liable for damages resulting from a 
collision of an automobile with such 
obstruction where the failure to light 
it was not the proximate cause of 
the accident. Gaines v. New York, 
156 App. Div. 789, 142 NYS 401 [aff 
78 Misc. 126, 137 NYS 964, and aff 
215 N. Y. 533, 109 NE 594, LRA1917C 
203, AnnCas1916A 259]. (3) Where 
part of a state highway was washed 
out and the superintendent of high- 
ways erected a railing around the 
hole, fencing it off, and leaving a 
width of eight feet for traffic and 
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tive highways. 
a statute 


also placed planks across part of the 
highway and gravel at the ends of 
the planks to make a smooth sur- 
face, there was no negligence in the 
physical conditions either as to the 
repairs or their maintenance, and 
while the absence of a warning light 
at the obstruction was negligence, 
such negligence was not the cause of 
an injury to plaintiff who was a pas- 
senger in a car, the driver of which 
coasted down grade toward the sec- 
tion under repair and passed over 
the planks referred to, but failed to 
make a turn and crashed through the 
guard rail fifty feet beyond the plank- 
ing. King v, State, 118 Misc. 689, 
194 NYS 420 [aff 198 NYS 925 mem]. 
(4) The failure to place lights upon 
a pier supporting a viaduct is not the 
proximate cause of injury to a motor- 
ist who runs into such pier when 
blinded by the lights of an ap- 
proaching car. Pugh v. Catletts- 
burg, 214 Ky. 312, 2838 SW 89, 46 ALR 
939. 

[e] Obstruction.—(1) Where a 
city allows a pile of building ma- 
terial to remain at a street intersec- 
tion cutting off the view of auto- 
mobiles driving south upon one street 
and east upon another street, its 
negligence is not the proximate 
cause of an injury due to a collision 
which occurred when a vehicle driv- 
ing south, having passed beyond the 
obstruction to the driver’s view, is 
struck by an automobile being driven 
eastward on the south side of the 
intersection. Lambel v. Florence, 115 
Kah, 222) 6P 64s (2) Evidence 
that plaintiff riding a motor cycle 
slowly on a paved street was thrown 
off and injured when it struck, some 
obstruction, and that, when picked 
up the motor cycle was close to a 
pipe projecting two and a half inches 
above the surface of the pavement 
in the street, that no other obstruc- 
tion or defect was thereabouts, nor 
was there any other reasonable ex- 
planation of the cause of the acci- 
dent, and that the motor cycle had 
not advanced any after plaintiff was 
thrown, is sufficient to support a find- 
ing that the protruding pipe was the 
proximate cause of the injury so as 
to sustain a verdict against the mu- 
nicipality. Waterhouse v. Waterloo, 
164 Iowa 324, 145 NW 890. 

2. Ariz.—Douglas v. Burden, 24 
Ariz. 95, 206 P 1085. 

Ga.—Albany v. Brown, 17 Ga. A. 
707, 88 SE 215. 

Ky.—Ashland v. Williams, 203 Ky. 
300, 262 SW 273; Denker v. Lowe, 
192 Ky. 660, 234 SW 294. 

N. Hi—Miner ve Franklin, 78 N. H. 
240, 99 A 647. 

N. Y.—Best v. State, 114 Misc. 272, 
279, 186 NYS 3859 [aff 203 App. Div. 
339) 97 SNS 60 eat (236RENe oY. 662 
mem, 142 NE 325 mem)]. 

Or.—West v. Marion County, 95 Or. 
529, 188 P 184. 

“When two causes combine to 
produce injury to a traveler upon a 
highway both of which are in their 
nature proximate, the one being a 
palpable defect in the highway and 
the other some occurrence for which 


[42 C.J.] 887 


and used,® and a road may be rendered defective 
and out of repair within the meaning of a statute 
by reason of an obstruction,’ without regard to 
the manner in which or the persons by whom such 
obstructions were placed.® 
enacted statute imposes upon the highway authori- 
ties a new duty with the purpose of making high- 
ways safer, the omission of such a duty creates a 
defect within the meaning of an earlier statute es- 
tablishing liability for injuries by reason of defec- 


Where a subsequently 


[§ 479] (2) Negligent or Unlawful Use of High- 
way. Under a statute imposing liability upon the 
state for defects in the highways, the duty of 
the state to keep its highways free from defects 
is performed when such highways are free from 


neither party is responsible, the de- 
fendant is liable provided the injury 
would not have been sustained but 


for such defect.’’ Best v. State, 
supra. 
[a] Avoiding collision.—The neg- 


ligence of a city in permitting a 
ditch to be and remain in the public 
highway may constitute the proxi- 
mate cause of an injury, although, 
but for the negligent act of a third 
person in driving an automobile 
across plaintiff’s path, the injury 
would not have occurred. Douglas 
v. Burden, 24 Ariz. 95, 206 P 1085. 
_[b] Blinding ky approaching 
lights.— Where an automobile driver 
is blinded by the lights of an ap- 
proaching car and is injured in 
Swerving from the road because of 
the road’s defective condition, the 
county is liable notwithstanding the 
negligence of: the driver of the other 
automobile, since the defect in the 
road is one of the contributing causes 
of the accident. West v. Marion 
County, 95 Or. 529, 188 P 184. 

{e] Contributory cause.—The fact 
that a stone in the road may have 
been a contributing cause of the acci- 
dent to an automobile driver does not 
relieve the municipality from  lia- 
bility, if an unrailed embankment 
was also a cause of his injuries. 
Miner -v. FEranklin, 78 N. HL. 240, 
99 A 647. 

Contributory negligence in general 
See infra § 511. 

3. See statutory provisions. 

[a] Cause of injury.—To recover 
under Gen. L. c 229 § 1 for death 
caused by a defect or want of repair 
on a way or bridge against the per- 
son required by law to repair the 
same, the defect must be the sole 


cause of the injury. Conary v. Bos- 
ton, .6tc., Ri Co:,, 252 Massa son wee 
NE 883. Compare Feeley v. Melrose, 


205 Mass. 329, 91 NE 306, 1837 AmSR 
445, 27 LRA 1156 (holding that, 
where the injury to an occupant was 
due to the negligence of the driver, 
it could not be said that the defect 
in the highway was the sole cause 
of the injury). 

4. Moody v. Aiken County, 124 S. 
OC. 288, 12T- SE 53s: 

5. Indianapolis _ v. Moss, 74 Ind. 
A. 129, 128 NE 857; Bond v. Billerica, 
235 Mass. 119, 126 NE 281; Sweet v. 
Se Lake City, 43 Utah 306, 134 P 
1167. 

Defects and obstructions causing 
injury generally see Highways § 447; 
Municipal Corporations §§ 1785-1845. 

6 Horton v. McDonald, (Conn.) 
135 A 442, 

7. Williams v. Main Island Creek 
Coal Co., 88 W. Va. 464, 98 SE 511. 

8. Williams v. Main Island Creek 
Coal Co., supra. 

9. Story #v. Brown County, i6 
Kan. 300, 226 P 772. 

{a] For example, the scope of the 
county’s liability may be extended 
by a subsequently enacted statute 
requiring the use of red lights at 
night to mark obstructions on ac- 


count of road repairs. Story v. 
BLowst County, 116 Kan. 300, 226 P 
T72. 
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structural defects and inert obstructions and are in 
sufficiently good repair and condition for safe and 
convenient travel,'® and liability cannot be estab- 
lished under the statute because of acts done upon 
the highway,'t or because of the negligent or un- 
lawful use of the highway by those operating mov- 
ing vehicles or other moving objects upon it.1? Like- 
wise, the county highway authorities cannot be held 
liable upon the ground that the negligent act of 
one of their servants.in the use of a truck belonging 
to the county has the legal effect of making the 
road unsafe for public travel and therefore out of 
repair within the meaning of a statute imposing 
liability for injury to any person occasioned by a 
defect in the highway.!* The temporary stopping of 
a truck, used by employees of the state who were 
cleaning ditches, and burning grass, weeds, and 
leaves at the side of the road does not create a 
defect therein for which the state or its agents may 
be held responsible. On the other hand, it has 
been held that a broken down truck lefé standing in 
a highway where vehicles might run into it is a 
defect for which the county authorities may be 
liable if they neglect their duty to remove it or to 
guard it against consequences. 

[§ 480] (8) Width. The fact that the road for 
a short distance is so narrow that cars cannot pass 
safely upon it does not render it defective as a 
matter of law where the conditions are such that 
cars coming in either direction may be seen for a 
considerable distance.*® 
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[§ 481] (4) Paving. It is not in itself negli- 
gence for the highway authorities to construct a 
highway with a hard paved surface in the middle 
and a softer surface at the side,17 or to place loose 
gravel upon the surface of the dirt road at the 
side of the macadam surface for the purpose of 
bringing it up to the level thereof.1® 

(6 482] (5) Oil, Tar, or Other Slippery Surfacing 
Material. Where the surface of a street or highway 
is made unreasonably slippery by reason of a fresh 
appheation of oil, tar, or other surfacing substance, 
recovery may be had for injuries caused by an au- 
tomobile, which is operated with ordinary care and 
diligence, skidding thereon,!® unless the effect of 
such slippery condition is guarded against by warn- 
ing,?° sanding,”? or otherwise ;?? and it has been held 
that a municipality may be held hable where the 
slippery condition of the resurfacing material is 
caused by rain on it.?° 

[§ 483] (6) Ice or Snow. Under the rules ap- 
plicable to highways generally,?* the authority hay- 
ing responsibility for the construction and main- 
tenance of a road is not required so to construct 
and maintain it that it shall be reasonably safe for 
travel under icy conditions,?® but its liability must 
be predicated upon its negligence in permitting the 
dangerous condition to remain.?6 Thawing snow, 
making a small portion of the road slippery during 
the afternoon of a single day, does not constitute 
negligence in maintenance of the highways.” It - 
is the duty of the highway authorities to use ordi- 


10. Minshell vy. State, 123 Misc. 
177, 178, 204 NYS 472. 

11. Minshell vy. State, supra, 

12. Minshell v. State, supra, 

“The distinction between an inert 
object, stored or placed in a high- 
way, and a moving vehicle, carelessly 
operated, is obvious. In the former 
case the use of the highway is di- 
verted from its legitimate purpose 
and the thing so stored is an oOb- 
struction which amounts to a nui- 
sance and constitutes a defect in the 
highway; while in the latter case the 
legitimate use of the highway is im- 
properly exercised, and the one so 
exercising it is guilty of negligence, 
but there is no obstruction and, con- 
sequently, no defect in the highway. 
This distinction is clearly drawn in 
the case of Mullen v. Glens Falls, 11 
App, Div, 275,) 42 —NYS 113, which 
held that the presence and use by a 
municipality on one of its public 
streets of a steam roller did not 
render such street defective within 
the meaning of the statute; although 
the municipality might be, and in 
that case was, held to be liable for 
the negligent operation of such ma- 
chine by its agents and employees,” 
Minshell v. State, supra. 

[a] The negligent operation of a 
truck on the left side of the road by 
state employees working on the road 
is not a “defect” in the highway 
within a statute making the state 
liable for damages suffered by any 
person from defects in state high- 
ways, and hence a state is not liable 
to an automobilist whose car skidded 
and overturned when he put on his 
brakes to avoid a collision with such 
truck. Minshell v. State, 123 Mise, 
177, 204 NYS 472. 

13. Douglass v, Roane County Ct., 


90 W. Va. 47, 110 SE 439, 22 ALR 
585. 

14. Warren v. State, 219 App. Div. 
124, 219 NYS 530. 


15. Smoak v. Charleston County, 
1285S 1G yiee. SH 862: 

16. Miner v. Rolling, 167 Wis, 213, 
167 NW 242, LRA1918D 1178. 

[a] A highway crossing a depres- 
sicn thirty feet in width on a fill 


about four feet high at the deepest 
place, provided with a hard, smooth 
surface over eleven feet wide at its 
narrowest point, is not insufficient as 
a matter of law. Miner v. Rolling 

EAS 213, 167 NW 242, LRA1918D 


17. Sharot v. New York, 177 App. 
Div. 869, 164 NYS 804 [aff 226 N. Y. 
679 mem, 123 NE 889 mem]. 

18. Best v: State, 114) Misc. 272, 
186 NYS 359 [aff 203 App. Div. 339, 
197 NYS 69 (aff 236 N. Y. 662 mem, 
142 NE 325 mem)].. 

“Tt was not negligence upon the 
part of the State or its representa- 
tives to put loose gravel upon the 
shoulder of the road. It was but 
performing its duty when it filled in 
the worn places along the side of the 
road to protect the traveling public 
from dangers due to the dirt surface 
being below the macadam surface, 
or to an uneven surface, and the 
omission to roll down the gravel 
sufficiently hard to sustain the bus 
was not negligence.” Best v. State, 
203° Appr Dive 389)ii841, 197 INYS 169 
{aff 236 N. Y. 662 mem, 142 NE 


325 mem]. 

19. Zegeer v. Barrett Mfg. Co., 
226 Mass. 146, 115 NI 291; Donahoe 
v. Webster Groves, (Mo. A.) 259 SW 
505. See Milledgeville v. Holloway, 
82 Ga. A. 734, 124 SE 802 (where the 
fact that a street intersection was 
muddy and slick was considered as 
bearing on negligence); Pemberton 
v. Albany, 196 App. Div. 831, 188 NYS 
245 (where a recovery based upon 
negligence in allowing the roadway 
to become slippery through the 
presence of tar and road material 
was reversed upon questions relating 
to the pleadings and to notice of 
dangerous condition). Compare Kin- 
nie v. Morristown, 184 App. Div. 
408, 172 NYS 21 (where upon all 
the evidence it was held that a town 
was not liable, although a road had 


been resurfaced with clay marl 
which, until fully beaten down, be- 
came slippery if wet). But see 


Raymond v. Sauk County, 167 Wis. 
1275, 166 NW? 29, VAT or stones 
(holding that an automobile driver 


who in broad daylight knowingly 
drives his automobile over a high- 
way for the time made slippery and 
dangerous by an application of tar 
and oil must take the responsi- 
bility for an accident happening to 
him). 

20. Zegeer v. Barrett Mfg. Co., 
226 Mass. 146, 115 NE 291; Donahoe 
ees, Groves, (Mo. Al) 259 SW 


21. Kelleher v. Newburyport, 227 
ree G 462, 116 NE- 806, LRAI917F 
22. Kelleher v. Newburyport, 
supra 
23. Kelleher v. Newburyport, 
supra. 
ae See Highways § 448. 
Dowd v. Boston, (Mass.) 154 
NE "923; Gerrie vy. Port Huron, 226 


Mich. 630, 198 NW 236; Eas terbrook 
v. State, 122 Misc. 397, 202 NYS 8965 
Butcher v. Racine, 189 Wis. 541, 208 
NW 244. 

[a] For example, the state is not 
liable because an automobile with- 
out chains skids on ice at a place 
where there has been no previous 


accident or notice of danger. Easter- 
brook v. State, 122 Misc. 397, 202 
NYS 896. 

[b] Bridge approach.—‘‘At the 


time of the accident there was a sleet 
storm, freezing where it struck the 
approach to the bridge and clouding 
automobile windshields. When bare, 
the creosoted wooden pavement ap- 
proach to the bridge was not slip- 
pery or in any sense defective. The 
city was not required to guard 
against the climatic incident of sleet 
or rain freezing on the pavement and 
rendering it slippery.’ Gerrie v. Port 


Huron, 226 Mich. 630, 635, 198 NW 
236. 
26. Butcher v. Racine, 189 Wis. 


541, 208 NW 244. 

{a] Evidence held insufficient to 
show that the road was in a dan- 
gerous condition from accumulation 
of snow and ice in which ruts had 
formed. Andrews v. Calgary, (Alta.) 
70 DomLR 753. 

a7... Wyant \v. “Maith Tp. (Se DD» 
207 NW 87. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 483-486] 


nary care in breaking out snow-bound roadways,”® 
and where in doing so it is necessary to make wind- 
ings or divergences from the ordinary line of travel, 
such windings or divergences do not constitute ac- 
tionable ‘‘defects.’’?® An accumulation of ice in 
an underpass under a bridge by which the clearance 
is reduced some four or five inches may constitute 
the underpass a nuisance.*° 
[§ 484] (7) Uneven Surfaces, Holes, and Ruts. 
Under the rules applicable in the case of highways 
generally,*+ a hole or rut in the highway or its un- 
even surface may constitute a defect imposing la- 
bility in the case of an injury sustained by reason 
thereof ;** although a city is not bound to keep its 
streets free from ruts, and to impose liability, the 
rut must be such as to render the street not rea- 
sonably safe for travelers exercising ordinary care.?3 
Placing a bumper in a pavement. as a means of 
warning motor vehicle drivers of danger at a street 
intersection is negligence imposing hability upon 
the part of the city to one injured thereby where 
the device is one which may injure persons crossing 
it, even at a lawful rate of speed, if they fail to see 
it or become aware of its presence until they are 
so close that they are unable to reduce speed and 
prevent an injury when crossing it.°* 

[§ 485] (8) Unsafe Bridges or Culverts.2> Under 
the rules applicable to travelers in general,*® liabil- 
ity may arise for injury to a motor vehicle or an 


28. Robinson v. Somers, 189 App. 
Div. 792, 179 NYS 107. 33. Jones vy. 
29. Robinson v. Somers, supra. 608, 1387 NW 513; 
30. Briggs v. North Tonawanda, 
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County, 91 N. J. TG 517, 104 A 308. 
Detroit, 

Morrill v. Kansas 
City, (Mo. A.) 179 SW 759; White v. 


[42 C.J3.] 839 


occupant thereof caused by a defective bridge®’ or 
culvert,?8 and this notwithstanding the bridge or 
culvert may have been constructed when motor ve- 
hicles were not in use in the locality.*® A bridge 
narrower than an approaching highway is defective 
where it is so constructed with reference to the 
stream and the highway that travelers using the 
highway with due care may miss its entrance and 
plunge over a dangerous embankment.t? Where 
a statute provides that no damages may be recovered 
because of the breaking down of a bridge, where 
the provisions of the statute have not been complied 
with requiring the laying down of planks upon such 
a bridge before attempting to cross it with a vehicle 
of great weight, it precludes the maintenance of a 
common-law action where its terms have not been 
complied with.44 Such a statute has been held to 
apply to a bridge in a city as well as to bridges 
in townships and counties.*? 

Operation of bridge. Upon the theory that the 
operation of a drawbridge is a governmental and 
not a corporate function of a city,** a city has been 
held not lable for the negligence of its employees 
in failing to give signals as to the raising of a 
baseule bridge.** 

[§ 486] (9) Obstructions—(a) In General. A 
city or other municipality is not lable for negli- 
gence because of the existence of every so-called 
obstruction in a street or highway,* but whether 


bridge which the town should: main- 

tain at such location. Smith v. 

Howard, 42 R. I) 126, 105 A 649. 
Liability of county for approach 


171__ Mich. 


213 App. Div. 781, 210 NYS 643. 

Height of overhead bridges and 
trestles generally see infra § 489. 

31. See Highways § 447. 

32. Conn.—Flynn v. West Hart- 
ford, 98 Conn. 88; 118 A 517. 

D. C.—Burke v. District of Co- 
lumbia, 42 App. 438. 

Mo.—Franklin v. Kansas City, 213 
Mo. A. 154, 248 SW 616, (A.) 260 
SW 502; Morrill v. Kansas City, (A.) 
179 SW 759. 

N. Y.—Faber v. New York, 213 N. 
Y. 411, 107 NE 756. See Ruppert v. 
New York, 90 Mise. 365, 153 NYS 100 
(where the evidence of the existence 
of a depression in the roadway was 
held insufficient to charge the city 
with notice). 

Pa.—kKuntz v. Waldameer Co., 68 
Pa. Super. 73. 

Tex.—Uvalde v. Stovall, (Civ. A.) 
279 SW 889. 

See Kent County v. Pardee, (Md.) 
134 A 33 (holding evidence as to the 
existence of a hole covered with 
water sufficient to justify the sub- 
mission of the question of wnegli- 
gence to the jury). 

[a] Road over private property.— 
A street railway company may be 
held liable for injuries to a person 
thrown from a motor cycle by reason 
of a rut or a hole in a road over its 
property which ee as its Causey ..to 
maintain in a safe condition. Kuntz 
v. Waldameer Co., 68 Pa. Super, 73. 

[b] Tllustration.—A city is liable 
for personal injuries to the driver 
of an automobile resulting from 
running into a hole in the street 
from one to three feet wide and from 
six to ten inches deep, the condition 
of disrepair having existed for a pe- 
riod of from two to four months. 


Faber v. New York, 213 N. Y. 411, 107 
NE 756. 
{c] Active wrongdoing.—Where a 


washout occurred in a road, the re- 
pairing of it by the municipality by 
filling it with sand, which washed 
out again in each succeeding storm, 
did not constitute active wrongdoing 
So as to give’ a right of action 
against the municipality by one in- 
jured by running his automobile into 
the hole. Buckalew v. Middlesex 


State, 113 Misc. 595, 600, 185 NYS 237. 

“Defects OL pa trivial character, 
irregularities and slight depressions 
in highways, are caused and created 
by constant use; and it cannot be 
said that municipalities. which are 
charged with the care of highways 
are liable for defects of this nature 
or liable for a failure to remedy 
them. The law never intended to 
east a burden of this extent upon 
municipalities in the care of high- 
ways.” White v. State, supra. 

[a] A saucer-shaped depression, 
three inches deep, about as large in 
area as a wash tub, in the surface 
of an asphalt pavement, is not suffi- 
cient to show that a city has failed 
to perform its duty to keep the 
street in reasonable repair. Jones v. 
Detroit, 171 Mich. 608, 137 NW 513. 

34. Vicksburg v. Harralson, 136 
Miss. 872, 101 S 7138. 

35. Trusses and spans as obstruc- 
tions see infra § 490. 

86. See Bridges §§ 68-113. 

37. Kan.—Super v. Modell Tp., 88 
Kan. 698, 129 P 1162. 

Nebr.—Higgins v. Garfield County, 
107 Nebr. 482, 186 NW 347; Reudel- 
huber v. Douglass County, 100 Nebr. 
687, 161 NW 174. 

Or.—Coates v. Marion County, 96 
Or; 334, 139 P9038. 

Pa.—Hallowell v. Richland Tp., 65 
Pa. Super. 210. 

R. I.—Smith v. Howard, 42 R. I. 
126, 105 A 649. 

Ss. Cc. —Moody v. Aiken County, 124 
S.C) 288,117 SH 533)" See Sloan v. 
Greenville County, 118 SG; 137, 110 
SE 114 (complaint held not to show 
joint liability against two counties). 

See Lytle v. Hancock County, 19 
Ga. A. 1938, 91 SH 219 (where a bridge 
was held shown to have been in a 
reasonably safe condition). 

[a] Subject to the ordinary rules 
as to negligence of the parties, and 
the provisions as to the obligations 
of towns, a town is liable for injury 
to an automobile arising from a de- 
fect in, or the insufficiency of, a 
bridge, provided it is found that the 
use of a vehicle and load of the 
weight of the one in the particular 
case is reasonable upon the kind of 


see supra § 471 note 54 [c]. 

38. Perrotti v. Bennett, 94 Conn. 
533, 109 A 890; Dillabough v. Okan- 
ore County, 105 Wash. 609, 178 P 


[a] Covering, — Maintaining an 
earthen drain pipe across the road 
with improper covering over it may 
constitute continuance of a deféctive 
highway imposing liability. Perrotti 
v. Bennett, 94 Conn. 533, 109 A 890. 

so Higgins v. Garfield County, 
107 Nebr. 482, 186 NW 347. 

[a] Motor trucks.—The require- 
ments of a bridge are that it shall be 
reasonably safe for the proper ac- 
commodation of the public at large 
from the various occupations which 
from time to time may be pursued 
in the locality where it is situated; 
and the county is not relieved from 
liability from damages of a motor 
truck caused by the collapse of the 
bridge by the fact that when the 
bridge was constructed motor trucks 
were not in use in the locality. 
Higgins v. Garfield County, 107 Nebr. 
482. 186 NW 3847. 

40. Abbott v. Wyandotte County, 
94 Kan. 558, 146 P 998. 

41. Smith v. Kansas City, 120 
Kan. 598, 245 P 100. 

42. Smith v. Kansas City, supra. 

43. Distinction between liability 
as to governmental and corporate 
ene see Municipal Corporations 
§ 1701. 

44, Bremer v. Milwaukee, 166 Wis. 
164, 164 NW 840. 

45. Shannon v. Council Bluffs, 194 
Iowa 1294, 1298, 190 NW 951; Jones 
v. Ft. Dodge, 185 Iowa 600, 171 NW 
16; Rickhold v. Niagara Falls, 213 
App. Div. 451, 210 NYS 676; Smoak 
v. Charleston County, 128 S. C. 379, 
122 SE 862; Scott v. Calgary, [1926] 
nae 1013, [1926] 3 WestWkly 
7 


“Stepping stones, hydrants, shade 
trees, trolley poles, lamp posts, and 
the like are legitimate and necessary 
obstructions on public. streets,” 
Shannon v. Council Bluffs, supra. 

[a] Pile of dirt on street.—A. city 
is not negligent per se‘in having a 
pile of dirt upon the street, provided 
it takes ordinary, usual, and reason~- 


840 [42 C.J.] 
an obstruction is erected or maintained negligently 
depends upon the facts of each particular case.*° It 
is often necessary to create obstructions in public 
streets, and the authorities are not necessarily negli- 
gent in so doing.*’ In such ease, the negligence, 
if any, usually lies in a failure properly to guard 
or light such obstruction to warn travelers of its 
existence.*® 

[§ 487] (b) Unguarded Objects. A defect impos- 
ing liability may consist in the presence of an un- 
guarded object in the traveled way.*® 

[§ 488] (c) Barriers across the Highway.°° The 
highway authorities are within their rights in clos- 
ing off any part of the highway deemed unsafe for 
travel, and do not ineur liability by closing off 
a street by a barrier which is of such character as to 
be clearly visible to persons driving at night.°? The 
negligent maintenance of a rope®® or other barrier®* 
across the highway may impose liability. 

[§ 489] (d) Overhead Viaducts or Trestles.°> The 
city may be lable for allowing a railroad trestle 
to be maintained over a street at a height rendering 
the street unsafe for ordinary travel.°° The placing 
of piers in the center of the street to support an 
overhead viaduet is not negligence imposing liability 


upon the municipality unless the plan adopted is 
able precaution to warn the public of [b] 
the presence of such obstruction to 
travel. Ferguson y. Des Moines, 197 
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Pile of brick ] 
street some three feet with a height 
of about four feet and a length of 


— & 


Se 


[$§ 486-492 


manifestly unsafe and dangerous.°** 

[§ 490] (e) Bridge Trusses or Girders. A city 
is not guilty of negligence merely from the fact 
that it constructs a highway bridge as a double 
bridge with a center truss in the middle of the 
street,°° nor because of the fact that the bridge is 
narrower than the street.°® A statute requiring the 
drivers of motor vehicles to keep to the right may 
be considered in determining whether the mainte- 
nance of a bridge with a truss in the center of 
the highway is negligence.°° Where a bridge is suf- 
ficiently lighted to disclose the existence and loca- 
tion of a center truss to one driving on a street in 
a lawful manner and at a lawful rate of speed, it is 
not negligence to fail to paint such truss white and 
to maintain it in that color.*? 

[§ 491] (f) Traffic Guide Posts; Silent Police- 
men. A _ sufficiently conspicuous guide post for 
traffic placed at the intersection of two streets does 
not render the highway defective,°* and the fact 
that such a guide post is liable to be displaced and 
become an obstruction to travel bears only upon 
the degree of diligence imposed upon the highway 
authorities as to inspection or of removal after it 
has become displaced.®* 

[§ 492] (g) Trolley, Telephone, and Similar Poles. 


extending into| four feet above the ground unless it 
were specially made conspicuous. 


Ihlen v. Edgerton, 140 Minn. 322, 168 


Iowa 689, 198 NW 40. 

[b] House moved along street.— 
A city, although it has given a per- 
mit for the moving of a house, is not 
liable to a person’ striking the ob- 
struction. Scott v. Calgary, [1926] 
4 DomLR 1018, [1926] 3 WestWkly 
722 


46. Shannon vy. Council Bluffs, 194 
Iowa 1294, 190 NW 951; Williams 
v. Main Island Creek Coal Co., 83 W. 
Va. 464, 98 SE 511. 

[a] For example, the highway au- 
thorities may be liable when they 
permit the maintenance of a scaffold- 
ing in such a way as to narrow the 
traveled way, causing an automobile 
to skid over a bank at the other side 
of the road. Williams v. Main Island 
Creek Coal Co., 88 W. Va. 464, 98 SE 
Bilal 

47. Shannon y. Council Bluffs, 194 
Towa 1294; 1299, 190 NW 951; Rick- 
hold v. Niagara Falls, 213 App. Div. 
451, 210 NYS 676; Williams v. Main 
Island Creek Coal Co., 88 W. Va. 464, 
98 SE 511. 

“The construction and repair of 
paving and sidewalks, and many 
other things, constitute necessary 
‘obstructions’ to streets, and a city 
is not liable for negligence merely 
because of the existence of such ob- 
structions.” Shannon vy. Council 
Bluffs, supra, 

48. Shannon y. Council Bluffs, 
supra. : 

49. Conn.—Flynn v. West Hart- 
ford. 9S Conn: 83, 13) Ay SL. 

Iowa.—Phipps v. Perry, 178 Iowa 
173, 159 NW 653. 

Mo.—Roy v. Kansas City, 204 Mo. 
Ay 332, 224. SW 132. 

N. Y.—Dashnau v. Oswego, 204 
App. Div. 189, 198 NYS 226 [app dism 
236 N. Y. 542 mem, 142 NE 276 
mem]; Treman vy. 121 Misc. 
862, 201. NYS 835. 

N. C.—Graham v. Charlotte, 186 
N. C. 649, 120 SE 466. 

Wash.—Morehouse v. Everett, 252 
a> Si 

W. Va.—Hersman v. Roane County 
Cty So6mwen Via. 96, 102) SE) sid, 

Wis.—Roeser v. Sauk County, 166 
Wis. 417, 165 NW 1086; Olmsted v. 
Greenfield, 155 Wis. 452, 144 NW 987. 

N. S.—Boak v. Halifax, 57 N. S. 58, 

fa] Paving blocks left piled in 
the street. Phipps “vy. “Perry, 178 
Iowa 178, 159 NW 658. 


State, 


seven or eight feet left unguarded 
by a watchman, light, or barrier. 
Boak'v. Halifax, 57 N. S. 53. 

[c] Pile of dirt and sand.—Flynn 
v. West Hartford, 98 Conn. 83, 118 
AL ois 

{d] Sewer manhole higher than 
Street line. Wolford v. Grinnell, 179 
Iowa 689, 161 NW 686. 

[e] A steam roller which has 
been used in repairing a highway and 
which is left standing without any 
lights or other guards in the middle 
of the highway, which is not closed 
to traffic, constitutes such negligence 
on the part of the state as to render 
it liable for injuries caused by an 
automobile colliding therewith. Tre- 
me v. State, 121 Misc. 862, 201 NYS 

BY, 

Stones.—A municipality is 
not as a matter of law free from 
negligence in allowing a_— stone 
twenty-one inches long and project- 
ing nine to twelve inches above the 
surface of the ground to remain for 
several years within five feet of the 
traveled tracks of the highway. 
Kadolph v. Herman, 166 Wis. 577, 166 
NW 433. 

Duty to light see infra § 500. 

50. Right to prevent use of road 
see infra § 497, 

51. Clamper v. Philadelphia, 279 
Pa. 385, 124 A 132; Shawano County 
v. Froemming, 186 Wis. 491, 202 NW 
186. See Smith v. Sidell, 205 Ill. A. 


66. f 

52. Glamper v. Philadelphia, 279 
Pa, 885, dad) Ax 327 

53. Augusta v. Demore, (Ga. A.) 
137 SH 127; Smith v. Sidell, 205 Ill. 
A. 66; Ihlen v. Edgerton, 140 Minn. 
322, 168 NW 12; Clamper v. Phila- 
delphia, 279 Pa. 285, 124 A 132. 

[a] Circumstances considered.— 
In determining whether a rope barri- 
cade was negligently placed and 
maintained by a municipality across 
a public street, the jury have a right 
to consider that aged people, whose 
vision is dim and power of quick 
observation impaired, drive on village 
streets aS well as the young, keen- 
eyed, and alert; and also inexperi- 
enced drivers may come into town, 
who are so bent upon observing the 
contour of the ground and the nar- 
row paths in which they intend to 
drive their vehicles, that they would 
not be apt to observe a rope some 


NW 12. 

{b] Notice —‘“It was clearly for 
the jury to say whether the placing 
of the rope across the street with 
its location unmarked, except by a 
single red light located along one 
side of the street near the curb and 
at a distance of twenty-five feet be- 
yond the rope, was sufficient per- 
formance of duty on the part of the 
city to give travelers reasonable 
notice of the presence of the obstruc- 
tion. One driving along the street 
in question would be justified in 
concluding the danger point was con- 
fined to the immediate location of 
the red light near the curb and that 
the remainder of the street was 
passable. Of course, he would be 
bound to use reasonable precaution 
to discover possible barriers in the 
remaining part of the street. We 
cannot say, however, as matter of 
law, that a rope stretched at such 
distance above the highway as to be 
out of the range of the direct rays 
of the headlights of automobiles was 
Such barrier as a traveler in the 
exencise of ordinary care was bound 


to notice. Whether the city fully 
performed its duty, or whether the 
Situation required that lights be 


placed on the rope to mark its posi- 
tion, or that it should have erected 
a barrier of a plainly visible char- 
acter to indicate the danger, was for 
the jury.’’ Clamper v. Philadelphia, 
279 Pa. 385, 887,124 Aj132, 

54. Bennett v. Wheeler, 209 App. 


Div. 288, 204 NYS 695. 
; pee Ice lowering height see supra 
56. Frankfort v. Bowen, 205 Ky. 


309, 265 SW 785. 

57. Pugh v. Catlettsburg, 214 Ky. 
312, 288 SW 89, 46 ALR 939. 

58. Shannon v. Council Bluffs, 194 
Iowa 1294, 190 NW 951. 

- 59. Rickhold v. Niagara Falls, 213 
App. Div. 451, 210 NYS 676. 

60. Shannon v. Council Bluffs, 194 
Iowa 1294, 190 NW 951. 

61. Shannon v.,; Council Bluffs, 
supra. ; 

62. Aaronson v. New Haven, 94 
Conn. 690, 110 A 872, 12 ALR 328) 

[a] Silent policeman.—Aaronson 
v. New Haven, 94 Conn. 690, 110 A 
872, 12 ALR 328. 

63. Aaronson “sig 
supra) 


New Haven, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 492-497] 


Under the rules applicable in the case of highways 
generally,®°* lability may arise from an injury oc- 
easioned by a trolley or other pole erected in the 
highway in such a manner as to be a dangerous and 
unreasonable obstruction,®® but where the pole is so 
placed as not to constitute an unreasonable or 
dangerous obstruction, liability does not arise be- 
cause there might have been a better arrangement 
or method of construction,®® and the authorities are 
not necessarily negligent in allowing the erection 
of poles in the highway, but outside of the traveled 
way.°* Previous accidents not shown to have been 
due to the location of the alleged obstruction are 
not sufficient to establish that it is a nuisance.®® 

[§ 493] (10) Smoke. If a column of smoke pass- 
ing across the highway from burning leaves can 
be regarded as a defect, the state or its agents can- 
not be held negligent for not having avoided it 
where under the circumstances no reasonable care 
would have anticipated that the condition which ex- 
isted due to the burning of a pile of weeds and 
leaves at the side of a highway would subject trav- 
elers on the highway to danger.®® <A temporary 
condition produced by the blowing of smoke over 
a highway is not to be regarded as a defect."° 

[§ 494] (11) Unguarded Ditches or Embankments 
at Roadside. The highway authorities may be 
found to be negligent in maintaining a highway 
with an unguarded ditch’! or embankment”? at the 


64. See Highways § 447. 72. 
65. Stern v. International R. Co.,| 135 A 442. 
220 DEINE) Vere S45q Je Se NUEY 7592 12 CATR [a] 
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Horton v. McDonald, 


Distance from traveled way.— 
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roadside, particularly where other circumstances add 
to the danger.”* 

[§ 495] (12) Objects Off the Highway. A high- 
way which is in good condition otherwise is not 
rendered defective within the meaning of a statute 
imposing lability for damage sustained by reason 
of a defective bridge or highway where it is made 
dangerous by something at the side of the highway 
which is not a part of it." A municipality may be 
liable where it has allowed its property adjacent 
to the highway to become a source of danger to the 
public by reason of its condition.”® 

[§ 496] e. Precautions against Injury—(1) In 
General. Negligence upon the part of the highway 
authorities may be predicated on their leaving a 
dangerous or defective condition of the highway 
improperly guarded.“° So a city in the process of 
making an improvement in its streets must take 
steps to guard the public as to dangers incident 
thereto.77 Although the city may know of a con- 
dition in its streets which may become dangerous 
when subject to heavy rains, it is not bound by 
the mere fact of a heavy rain to place warning 
signals along those portions of the street which 
may be dangerously affected in the absence of any 
knowledge that the street has in fact become dan- 
gerous.’® 

[§ 497] (2) Prevention of Use of Road. Where a 
road has been opened, improved, and maintained 


(Conn.) | liable on the ground of the construc- 
tion of a trap or concealed danger, 


into which the injured persons fell 


487; Lawson v. New York, 216 App. 
Div, Det. 2d NWS ott. 

[a] Removal of poles as evi- 
dence.—The fact that a trolley pole 
was removed after an automobile 
eollided therewith, because of the 
building of a sewer or other reason, 
is immaterial on an issue of whether 
the city was liable for failing to 
abate the nuisance. Lawson v. New 
York, 216 App. Div. 537, 215 NYS 517. 

Liability of: 

Municipal corporation in general see 

Municipal Corporations § 1793. 
Street railroad company in general 

see Street Railroads [36 Cyc 1497]. 


66. Lawson v. New York, 216 App. 
Div. 537, 215 NYS 517; Wegmann v. 
New York, 195 App. Div. 540, 186 
NYS 893. 

67... Gulfport, ete, “Dract...Co. v. 
Manuel, 123 Miss. 266, 85 S 308. 

{a] For example, where the 


street was thirty-seven feet wide and 
seventeen and seven-tenths feet of 
the width was maintained as a trav- 
eled way in good condition, the city 
is not negligent in allowing an elec- 
tric railway company to erect its 
guy wire poles three and one-half 
feet from the outer limits of the 
traveled way and between the trav- 
eled way and the sidewalk. Gulfport, 
ete.. Tract. Co. v. Manuel, 123 Miss. 
266, 85 S 308. 

68. Lawson v. New York, 216 App. 
Divaporsn 25) NYS 517, . 

69. Warren v. State, 219 App. 
Div. 124, 219 NYS 530. 

70. Warren v. State, supra. 

71. Douglas v. Burden, 24 Ariz. 
95206 P) L085. Milledgeville Vv. Hol}o- 
way 32) Gam Al 0134: 524 .SR 82; 
Waddell v. ‘Williamson, 98 W. Va. 
547, 127 SE 396; Sweetman v. Green 
Bay, 147 Wis. 586, 132 NW 1111. 

[a] For example, an unguarded 
ditch or hole at the side of the trav- 
eled portion of a highway near one 
side of an intersection, and at the 
end of a culvert which passed under 
the traveled portion, constitutes such 


a danger connected with the traveled 


track as to make an insufficiency in 
the highway crossing and to render 
it not reasonably safe for use by the 
traveling public. Sweetman v. Green 
Bay, 147 Wis. 586, 132 NW 1111. 


“The practical question in the instant 
case is whether an unfenced em- 
bankment, almost perpendicularly 
raised above the ground, 40 feet be- 
neath, and located about 6 feet from 
the traveled part of a much traveled 
highway, with the intervening space 
between the traveled part of the 
highway and the embankment nearly 
level, constituted a defective high- 
way. The fact that the dangerous 
place was from 18 to 20 feet from 
the traveled macadam way does not 
determine, as matter of law, that the 
highway was not defective. Neither 
does the fact that the portion of the 
highway used for travel did not go 
within 6 feet of the embankment de- 
termine this. Its distance from. the 
traveled way is a circumstance to be 
considered in determining whether 
the highway is reasonably safe for 
public travel.” Horton vy. McDonald, 
(Conn.) 1385 A 442, 444, 

73. Milledgeville v. Holloway, 32 
Ga. A. 734, 124 SH 802. 

[a] Slippery intersection at a 
point where the traveler is forced to 
turn by an impassable obstruction 
which is not visible until within two 
hundred and ten feet of the inter- 
section may support a finding of 
negligence. Milledgeville v. Hollo- 
way, 32 Ga. A. 734, 124 SE 802. 

74.° Bohm v. Racette, 118 Kan. 
670, 236 P 811, 42 ALR 571. 

[a] Medge.—A. highway is not 
defective within the meaning of such 
a statute by reason of the fact that 
a hedge upon adjoining land has not 
been trimmed as required by law and 
has been permitted to grow so as to 
obstruct the view of those who at 
right angles approach the corner of 
the land at a highway intersection. 
Bohm v. Racette, 118 Kan. 670, 236 P 
RA A? ATR bai. 

75. James v. Toronto, 57 Ont. L. 
322 [dism app 27 OntWN 233]. 
Illustration.—Where a motor 

driver attempted to cross 
street railroad tracks at a_ point 
which was upon land owned by the 
city, adjacent to the traveled high- 
way, and the place of crossing was 
in a dangerous condition, and the 
vehicle was damaged and the occu- 
pants were injured, the city is held 


by reason of the absence of proper 
steps to protect it. James v. To- 
ronto, 57 Ont. L. 322 [dism app 27 
OntWN 233]. 

76. U. S.—Baltimore v. Maryland, 
166 Fed. 641, 92 CCA 335. 

Ariz.—Douglas v. Burden, 24 Ariz. 
95, 206 P 1085. 

Cal.—Dobbins v. Arcadia, 44 Cal. A. 
L381. A86 PLE 

Conn.—F lynn v. West Hartford, 98 
Conns 335 1138 CATS LT: 

Ky.—Ashland v. Williams, 203 Ky. 
300, 262 SW 273. 

Mich.—Jewell v. Rogers Tp., 208 
Mich. 318, 175 NW 151. 

Nebr.—Boomer v. Lancaster Coun- 
ty, 212 NW 618. 

N. Y.—Nicholson v. Stillwater, 208 
IN. Ye 203, LOL NEY 858; Lendrum v. 
Cobleskill, 192 App. Diy. 828, 183 
NYS 215; Johnson v. State, 186 App. 
Div. 389, 173 NYS 701 [aff 104 Misc. 
39), 17.5, NYS1209, (and ‘afl 227 Ni Ye 
610 mem, 125 NE 919 mem]; Bennett 
v. Kent, 125 Misc. 23, 209 NYS 311 
aff’ 218 App.) Divo’ 873.5 209) NYSesid 
(rev on other grounds 241 N. Y. 385, 
150 NE 302)]. 

Oh.—Logan County v. Bicher, 98 
@h. St: 432) 121 NE i635: 

Tex.—Uvalde v. Stovall, (Civ... A.) 
279 SW 889. 

Utah.—Sweet v. Salt Lake City, 43 
Utah 306, 134 P 1167. 

Wash.—Beach v. Seattle, 85 Wash. 
379, 148 PB 39. 

Eng.—O’Brien v. Waterford Coun- 
tye PLO 2647 Env 

[a] Curve.—It is the duty of the 
state to protect the traveling public 
on its patrol system highways from 
dangers likely to arise from peculiar 
conditions surrounding a curve in the 
highway which make it dangerous 
for automobiles at any time and 
especially dangerous at night. John- 
son v. State, 104 Misc. 395, 175 NYS 
299 [aff 186 App. Div. 389, 173 .NYS 
701 (aff 227 N. Y. 610 mem, 125 NE 
919 mem) ]. 

Necessity of notice of condition see 
infra § 505. 

77. Phoenix v. Clem, (Ariz.) 237 P 
168; Flynn v. West Hartford; 98 
Gonny 83; Tiss Aw on, 

78. Phoenix v. Clem, (Ariz.) 237 
P 168, 


842 [42 C.J.] 
as a public highway and its public use as such 
invited, it is the duty of the highway authorities 
effectually to exclude public travel from particular 
portions of it which the authorities have rendered 
impassable and dangerous.7? This should be done 
by such fences, barriers, and other means as will 
plainly warn travelers: of the danger.8° So where 
a highway has been discontinued or altered, it is 
the duty of the highway authorities to erect and 
maintain suitable signals or barriers to warn trav- 
elers of the fact.8! In order that a road may be 
closed for travel, there should be such signs or 
barriers as would attract the attention of an ordi- 
narily prudent traveler to notify him that the high- 
way is not open to travel.®? 

[§ 498] (3) Lighting. The requirement of the ex- 
erecise of reasonable care to keep the way in a rea- 
sonably safe condition for travel may require the 
lighting of dangerous places at night.** However, 
the highway authorities cannot be charged with 
negligence where the lights are out by reason of 
unusual weather conditions and prompt steps are 
taken to replace them as soon as the condition is 
known.** 

[§ 499] (4) Notices and Signs of Dangerous Con- 

79. Jewell v. Rogers Tp., 208 Mich. 


MOTOR VEHICLES 


[§§ 497-500 


ditions.*® While the exercise of reasonable care 
may require a placing of signs warning of dangerous 
conditions,*® as where excavations have been opened 
in the public highway,*’ or the highway terminates 
abruptly,’* or a bridge has been destroyed,®® warn- 
ing signs need not be maintained at places which 
do not present an extraordinary condition or un- 
usual hazard,®® as, for example, curves in the high- 
way of an ordinary character.®°' Where a barrier 
gives ample and timely warning as to the danger- 
ous condition of the road, there is no duty devolving 
upon those in charge of the highway to post notices 
ot the condition of the road some distance there- 
from.°? In determining what is reasonable warn- 
ing, the place at which the danger exists, the nature 
of the road, and the general situation and circum- 
stances surrounding it are to be taken into con- 
sideration,®? as are also the kind of travel and the 
speed at which vehicles will probably travel on the 
road.®* 

[§ 500] (5) Warning Lights.°> The highway au- 
thorities in the exercise of reasonable care as to 
the safe condition of the way may be required to 
place warning lights,°° particularly in the ease of a 
dangerous obstruction®’ or excavation or opening in 


318,/175 NW 151. 

80. Jewell v. Rogers Tp., supra. 

Barrier as defect see Supra § 488. 

81. Raymond v. Sauk County, 167 
Wis. 125, 166 NW 29, LRA1918F 425. 

82. Brubaker v. Iowa County, 174 
Wis. 574, 183 NW 690. 

[a] For example, where it appears 
that there was no sign or barrier 
across or upon the traveled track, no 
lights were placed, none of the Signs 
to the effect that the road was closed 
for travel were very large or of great 
prominence, and it was known to and 
anticipated by the authorities that 
the road would be used in spite of 
the signs, the jury may properly find 
that the road was not closed for 
travel. Brubaker v. lowa County, 174 
Wis. 574, 183 NW 690. 

Sse Louisyilley ete; Ry Conmiiv. 
Loesch, 215 Ky. 452, 284 SW 1097, 
47 ALR 347; Boyd v. Kansas City, 291 
Mo. 622, 237 SW 1001. 

[a] Viaduct piers.—Where piers 
are maintained in the center of the 
street to support a viaduct, it is the 
duty of the city to light the prem- 
ises sufficiently for them to be seen 
and avoided by anyone in the rea- 
sonable use of the highway. Pugh 
v. Catlettsburg, 214 Ky. 312, 283 Sw 
89, 46 ALR 939. 

{b] A center girder of a bridge 
rising from the roadway may con- 
stitute a dangerous obstruction im- 
posing a duty properly to light it at 
night. Boyd v. Kansas City, 291 Mo. 
622, 287 SW 1001. 

[c] A bridge company which 
charges toll for the use of its bridge 
and invites its use during the night- 
time should during such time fur- 
nish adequate artificial light to en- 
able it to be used with reasonable 
safety, and this duty is particularly 
imposed where the structure is in a 
thickly populated community and 
much used in the nighttime by motor 
ear traffic. Louisville, etc., R. Co. v. 
Loesch, 215 Ky. 452, 284 SW 1097, 
47 ALR 347. 

Duty to light: 

City streets see Municipal Corpora- 

tions § 1835 


Highway generally see Highways 
§ 451. 
Proximate cause of injury see 


supra § 477. 

84. Charles v. Baltimore, 138 Md. 
523, 114 A 565. 

[a] A municipality is not negli- 
gent, so as to render it liable to 


one injured by running into a con- 92. Butcher v. Racine, 189 Wis. 
crete partition on a bridge separat-| 541, 208 NW 244. 

ing the two driveways thereof, at a 93. Strickfaden Vv. Greencreek 
time when the lights on the bridge} Highway Dist., 42 Ida. 738, 248 P 
were out due to extremely cold] 456. 

weather having cracked the electric 94 Strickfaden Ve Greencreek 


conduit and short-circuited the lights, 
when it undertook to remedy the de- 
fect in the lighting within thirty or 
forty minutes after the condition was 
made known to it. Charles v. Balti- 
more, 138 Md. 5238, 114 A 565. 

85. Painting of obstruction see 
supra § 490. 

86. Strickfaden Nia Greencreek 
Highway Dist., 42 Ida. 738, 248 P 456; 
Lendrum vy. Cobleskill, 192 App. Div. 
828, , 283 NYS 2153 Dillabough © v. 
Okanogan County, 105 Wash. 609, 178 


P 802; Opitz v. Newcastle, (Wyo.) 
249 P 799. 
[a] Warnings held unnecessary.— 


The negligence of a municipality in 
failing to put up signs or give other 
warnings that a highway had been 
made slippery and dangerous by the 
application of tar and oil thereon 
cannot justify a recovery by-a trav- 
eler injured in broad daylight as 
a result of Such condition, such signs 
or warnings being only for the pur- 
pose of giving notice of the exist- 
ence of a defect, and under the facts 
the traveler had such notice from 
the condition of the road itself. Ray- 
mond v. Sauk County, 167 Wis. 125, 
166 NW 29, LRA1918F 425. 

Protection of traveler generally see 
Highways § 452; Municipal Corpora- 
tions §§ 1833-1838 

87. Strickfaden Vv. Greencreek 
Highway Dist., 42 Ida. 738, 248 P 
456; Uvalde v. Stovall, (Tex. Civ. A.) 
279 SW 889. 

88. Willis v. New Bern, 191 N. C. 
507, 182 SH 286. 

[al For example, where a princi- 
pal street to the city terminates ab- 
ruptly above deep water at a river’s 
edge, the situation » may be found 
to be dangerous, imposing the duty 
to erect a guard, rail, barrier, light, 
or some adequate device for giving 
reasonable notice of the danger to a 
traveler using the street in a lawful 
manner and for a lawful purpose. 
Willis v. New Bern, 191 N. C. 507, 132 


SE 286. 

89. Opitz v. Newcastle, (Wyo.) 249 
Pago: 

90. Wessels vy. Stevens County, 
110 Wash. 196, 188 P 490. 

91. Wessels v. Stevens County, 
supra. 


Highway Dist., supra. 

95. Proximate cause of injury see 
supra § 477. 

96. U. S.—Baltimore v. Maryland, 
166 Fed. 641, 92 CCA 335. 

Cal.—Alameda County 
44 Cal. A. 332, 186 P 398, 

Iowa.—Smith v. Hudson, 207 NW 
340; Kendall v. Des Moines, 183 Iowa 
866, 167 NW 684. 

Md.— Dorchester County vy. Wright, 
138) Masi, 114 Alba. op 

INE GX Hardy v. West Coast Constr. 
Co LIEN GC. 320, 9a. Sine S 4a 

Wash.—Morehouse v. Everett, 252 
Plone 

Eng.—O’Brien v. Waterford Coun- 

[L926 ire. 

97. Ala.—Albany v. Black, 214 Ala. 
359, 108 S 49. 

Ill.— Wells v. Kenilworth, 228 Ill. 
A. 332 


v. Tieslau, 


Ky.—Pugh v. Catlettsburg, 214 Ky. 
312, 283 SW 89, 46 ALR 939; Ashland 
v. Williams, 203 Ky. 300, 262 SW 273. 

Mich.—Jones vy. Brookfield Tp., 221 
Mich. 235, 190 NW 733. 

Mo. —Boyd v. Kansas City, 291 Mo. 
622, 287 SW 1001; Roy v. Kansas 
City, 204 Mo. A. 332, 224 SW 182. 

N. Y.—Gaines v. New York, 156 
App, Div. 789, 142 NYS 401 [aft 78 
Misc. 126, 137 NYS 964, and aff 215 
N. Y. 5338, 109 NE 594, LRA1917C 2038, 
AnnCas1916A 259]. But see Lawson 
v. New York, 216 App. Div. 537, 215 
NYS 517 (the eity is not chargeable 
with maintaining a nuisance because 
lights located upon a trolley pole 
were out, where lights were present 
and were to be maintained by a street 
railroad company). 

Pa.—Clamper vy. Philadelphia, 279 
Paw385, 124%A> 132. 

Wash.—Brengman v. King County, 
es Wash. 306,/181 BP 861. 

Va.—Hersman vy. Roane County 
Gt 86 W. Va. 96, 102 SH 810. 

“The lights must have been of such 
number, character, and placement as 
to be plainly visible as warnings of 
danger to any traveler of ordinary 
vision who might approach the ob- 
struction with his eyes open.” Al- 
ae v. Black, 214 Ala. 359, 362, 108 


[a] Statutory duty.——Where a 
bridge was out in the highway, and 


Sp OE a TR a a i en ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 500-501] 


the road,®® and notwithstanding the requirements 
of statutes or ordinances requiring automobiles to 
be equipped with headlights of a certain character.®? 
However, a light need not be placed upon a barrier 
where the existence of the barrier is shown by other 
The placing of lights in 
such a manner as to be misleading may constitute 
Lights placed upon a barricade should 
be so placed that motor vehicles will not be liable 
to destroy them in passing, where the barricade is 
plaeed at a point where numerous automobiles pass 
and where they are allowed to travel at considerable 


lights in the vicinity.+ 


neghgence.” 


speed.® 


barriers had been erected and that 
portion of the highway closed, fail- 
ure to mark the barrier at night by 
red lights, as required by statute, 
constituted negligence on the part 
of the township. Jones v. Brookfield 
Tp., 221 Mich. 235, 190 NW 733. 

{b] Plank or timber barrier.— 
Where a storm swept out a culvert 
crossing a country highway and the 
town authorities placed a _ barrier 
across the highway some distance 
away, such barrier consisting of an 
abandoned telephone pole and scan- 
tling across the road, and placed no 
light on the barrier, and the wad 
at the point in question was a aug- 
way, with a high bank on one side 
and on the other. side a steep bank 
sloping down on which there was 
a considerable growth of. trees and 
bushes, the town was liable for an 
injury to an automobilist caused by 
colliding with this barrier on a dark 
night. Bennett v. Wheeler, 209 App. 
Div. 283, 204 NYS 695. 

{c] Rope barrier.—Where a rope 
is placed across the street with its 
location unmarked except by a single 
red light located at one side of the 
street near the curb and at a dis- 
tance of twenty-five feet past the 
rope, it is for the jury to say whether 
there was reasonable notice of the 
presence of the obstruction. Clamper 
v. Philadelphia, 279 Pa, 385, 124 A 


132. 

98. Kendall v. Des Moines, 183 
Iowa 866, 167 NW 684; Dorchester 
County v. Wright, 138 Md. 577, 114 
A 573; Jones v. Brookfield: Tp., 221 
Mich. 235, 1909 NW 733; Hardy v. 
West Coast Constr. Co., 174 N. C. 320, 
93 SE 841. 

[a] Destroyed bridge.—Jones v. 
Brookfield Tp., 221 Mich, 235, 190 NW 
139. 

[b] Open drawhbridge.—Where the 
accident occurred by reason of an 
automobile falling through an open 
drawbridge, the question of negli- 
gence is for the jury where the evi- 
dence is conflicting as to whether 
lights required for the protection of 
travelers on the bridge were extin- 
guished at the time of the accident 
and while the draw was being op- 
erated. Dorchester County Vv. 
Wright, 138 Md. 577, 114 A 573. 

99. Boyd v. Kansas City, 291 Mo. 
622, 237 SW 1001; Hersman v. Roane 
Count 86 W. Va. '96, 102 SE 810. 
See LS Ae v. Philadelphia, 279 Pa. 
385, 124 A 132 (holding that the fact 
that an automobile’s lamps illumi- 
nated the street for a distance of 
twenty-five to thirty feet instead of 
two hundred feet as required by stat- 
ute would not defeat a recovery for 
injuries sustained from driving into 
a rope across the street, where there 
is no evidence that, had the driver 
observed the rope within the limits 
of his headlight, he could not have 
brought his car. to a standstill in 
time to avoid the accident). 

1. Gerrie v. Port Huron, 226 Mich. 
630, 198 NW 236. 

. Baltimore v. Maryland, 166 Fed. 
641, 92 CCA 335. 

8. Brengman v. King County, 107 
Wash. 306, 181 P 861. 
4 See Highways § 452; Municipal 
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eral. 


provide 


the case of travel generally,* 
part of the highway authorities may require the 
safeguarding of dangerous places by the construc- 
tion and maintenance of suitable barriers, guard 
rails, or fences.° 
road or the thinly settled nature of the community 
in which it is located may preclude the failure to 
such protections from being actionable 
negligence,® and in any event, only the exercise of 
ordinary care is required, and guard rails need be 


[42 C.J.] 843 


[§ 501] (6) Barriers or Guard Rails—(a) In Gen- 
In the case of travel by motor vehicle as in 


due care upon the 


However, the character of the 


erected only where their absence renders the high- 


Corporations §§ 1836-1838. 

5. Conn.—Horton  v. 
135 A 442. 

Ind.—Indianapolis vy. Moss, 74 Ind. 
A. 129, 128 NE 857. 

Iowa.—Whitlatch v. Iowa Falls, 
199 Iowa 738, 201 NW 838; Owens v. 
Soup County, 186 Iowa 408, 169 NW 
38 

Kan.—Snyder v. Pottawatomie 
County, 120 Kan. 659, 245 P 162; 
Abbott v. Wyandotte County, 94 Kan. 
5538, 146° P* 998. 

Md.—Kent County v. Pardee, 134 
A 33. 

Mass.—Bond v. Billerica, 235 Mass. 
119, 126 NE 281. 

N.' H.—Kelsea v. Stratford, 80 N. 
H. 148, 118 A 9. 

N. Y.—Nicholson v. Stillwater, 208 
N. Y. 203, 101 NE 858; Lendrum v. 
Cobleskill, 192 App. Div. 828, 188 NYS 
215; Johnson v. State, 186 "App. Div. 
389, 173 NYS 701 [aff 104 Misc. 395, 
175 NYS 299, and aff 227 N. Y. 610 
mem, 125 NE 919 mem]; Bennett v. 
Kent, 125 Misc. 23, 209 NYS 311 [rev 
on other grounds 241 IN Gove 385) kD O 
NE 302]; Wolf v. State, 122 Misc. 
381, 202 NYS 754 [aff 206 NYS 974 
mem]; Johnson yv. State, 104 Misc. 
395, 175 NYS 299 [aff 186 App. Div. 
389, 173 NYS 701 (aff 227 N. Y. 610 
mem, 125 NE 919 mem)]. 

‘Oh.—Riley v. MoNiCoL: 109 Oh. St. 
29, 141 NE 832. 

Pa.—Camp v. Allegheny County, 
263 Pa. 276, 106 A 314; Wasser v. 
Northampton County, 249 Pa. 25, 94 
A 444, LRA1915F 973. 

Tex.—Uvalde v. Stovall, 279 SW 
889; Dallas v. Halford, (Civ. Pep ey) 
SW 725. 

Vt.—Bancroft v. Bast Montpelier, 
94 Vt. 168, 109 A 39; Bigelow v. St, 


McDonald, 


| Johnsbury, 92 Vt. 4238, 105 A 34. 


Wash.—Beach v. Seattle, 85 Wash. 
STO AG io. 
W. Va.—wWells v. Marion County 
Ct., 85 W. Va. 668, 102 SE 472. 
Wis.—Branegan vy. Verona, 170 Wis. 
137, 174 NW 468. 
Caledon, 55 


Ont.—McCormick v. 


Ont. L. 93; Anderson v. Rochester 
Tp., 15 OntWN 269 [app dism 44 
Ont. L. 301, 46 DomLR 350]. 


Que.—Smith v. Shiptown Tp., 25 
RevLegNS 364. 

“Conditions such as were present 
in this case would, even before motor 
vehicle travel had become the major 
part of the travel on this highway, 
have justified the conclusion that it 
was the duty of the town to have 
erected a railing or fence at this 
point. The change in the mode of 
public travel has not changed the 
standard of duty, but it has increased 
the danger to public travel, and, upon 
the recognized principle that the 
greater the danger the greater the 
care, made it incumbent upon the 
highway commissioner to exercise 
greater care in the performance of 
his duty to make the highways rea- 
sonably safe for public travel,. and 
to fence such portions of the high- 
ways under his control as would be 
rendered unsafe for public travel be- 
cause raised above the adjoining 
ground.) tlortoni vz McDonald, 
(Conn.) 1385 A 442, 444. 


[a] Rule applied to: (1) Barrier 


broken down or shortened. Wolf v. 
State, 122 Misc. 381, 202 NYS 754 [aff 
206 NYS 974 mem]. (2) Condition 
misleading as to curve ahead. lLen- 
drum v. Cobleskill, 192 App. Div. 828, 
183 NYS 215; Johnson v. State, 104 
Misc. 395, 175 NYS 299 [aff 186 App. 
Div, 389, Vis. NYS TO1e Cate 227 New ve 
610 mem, 125 NE 919 mem)]. (3) 
Culvert. Bancroft v. East Mont- 
pelier, 94 Vt. 163, 109 A 39; Bigelow 
v. St. Johnsbury, 92 Vt. 423, 105 A 
34. (4) Dangerous declivity near the 
line of travel. Bond y. Billerica, 235 
Mass, 119, 126 NE 281. (5) Drain 
or ditch at roadside. Anderson v. 
Rochester Tp., 15 OntWN 269 [app 
dism 44 Ont. L. 301, 46 DomLR 350]. 
(6) Highway along the edge of a 
precipice or dangerous embankment. 
Indianapolis v. Moss, 74 Ind. A. 129, 
128 NE 857; Camp v. Allegheny Coun: 
ty, 263 Pa. 276, 106 A 314; Dallas 
v. Halford, (Tex. Civ. <A,) 210 SW 
725; Branegan v. Verona, 170 Wis. 
137, 174 NW 468. (7) Narrow road 
with steep bank on each side. Smith 
v. Shiptown Tp., (Que.) 25 RevLeg 
NS 364. (8) Road at side of decliv- 
ity and which annually was deeply 
rutted. Roberts v. Eaton, 207 App. 
Div. 56, 202 NYS 360 [rev on other 
grounds 238 N. Y. 420, 144 NE 667]. 
(9) Road narrowed with embankment 
at side. Nicholson v. Stillwater, 208 
N. Y. 203, 101- NE 858; McCormick 
v. Caledon, 55 Ont. L. 98. (10) Sharp 
curve, road rising on embankment 
with steep sides. Snyder y. Potta- 
watomie County, 120 Kan. 659, 245 
P16. (11) Street terminating in 
gulley, particularly where surround- 
ing conditions and lighting gave the 
impression that the street was con- 
tinuous. Beach vy. Seattle, 85 Wash. 
So) LAS NE OOS 

[b] Statutory requirement. — A 
twelve-inch pipe inserted at the bot- 
tom of an embankment at thirteen 
feet under the level of a highway, 
its ends extending ten feet beyond 
the traveled surface of the highway, 
is not a culvert within the meaning 
of a statute requiring the erection of 
guard rails at each end of a culvert 
more than five feet high and of guard 
rails on each side of the approach to 
a culvert if the approach or embank- 


ment is more than six feet high. 
Riley v. McNicol, 109 Oh. St. 29, 141 
NE 832. 

6. Wyant tv: -)Raith, Lps (Se) Dp 
207 NW 87, 


“The court must take judicial cog- 
nizance of the fact that in many of 
the thinly settled portions of the 
state the revenues will not permit 
the furnishing of guard rails and 
other safeguards found upon highly 
improved roads. To hold that town- 
ships cannot maintain roads in the 
hilly and thinly settled portions of 
the state without protecting ordinary 
hillside declivities by guard rails in 
many cases would be equivalent to 
saying that no township roads can 
be maintained in such localities. Per- 
sons using such roads must assume 
some of the risks and inconveniences 
inseparable from such conditions.” 
Wyant v. Faith Tp., supra. 

Lack of means for repair generally 
see Highways § 444. 


844. [42 C.J.] 


way unsafe for ordinary travel,’ or where the road 
presents an extraordinary condition or unusual haz- 


ard.8 
Commercial inconvenience. 


elers.® 


[§ 502] (b) Confining Traffic to Traveled Way 
or Highway. The highway authorities are not as a 
rule required to provide barriers to prevent tray- 
elers from straying off the way to adjoining lands 
upon which there may be dangerous places,’ or to 
prevent them from leaving the traveled way,'+ and 
where the accident would not have happened had 


7. Minn.—Briglia v. St. Paul, 134 
Minn. 97, 158 NW 794, LRAI1916F 
1216. 

N. H.—Richmond vy. Bethlehem, 79 
Nps 08, LOS AVTT Se 

N. Y.—Dorrer v. Callicoon, 183 App. 
Div. 186, 170 NYS 676; Best v. State, 
114 Misc. 272, 186 NYS 359 [aff 2038 
App. Div. 339, 197 NYS 69 (aff 236 
N. Y. 662 mem, 142 NE 325 mem)]. 

Pa.—Camp v. Allegheny County, 
263 Pa. 276, 106 A 314; Wasser v. 
Northampton County, 249 Pa. 25, 27, 
94 A 444, LRAI915F 9738. 


Tex.—Dallas v. Maxwell, (Commn. 
A.) 248 SW 667. 
Wash.—Morehouse v. Everett, 252 


122 share 

Wis.—Branegan v. Verona, 170 Wis. 
137, 174 NW 468. 

Ont.—Anderson v. Rochester Tp., 
15 OntWN 269 [app dism 44 Ont. L. 
301, 46 DomLR 350]. 

“Proximity to a precipice or dan- 
gerous embankment requires a de- 
gree of care not necessary under or- 
dinary circumstances, but it is only 
that care which common. prudence 
dictates, in view of an unusual dan- 
ger, as necessary to reasonable safe- 
ty in the ordinary use of the high- 
Way. .at that) point.” Wasser v. 
Northampton County, supra. 

“The rule of duty in such cases is 
one of reasonableness, While the 
general use of motor vehicles has 
developed a new class of risks, it is 
not incumbent on the towns to antici- 
pate and guard against every danger 
that may attach to the operation of 
automobiles over country highways. 
To impose on towns the burden either 
of constructing substantial barriers 
at every point of possible danger or 
of paying damages when unusual ac- 
cidents occur which such _ barriers 
might have prevented, would be to 
advance the present measure of lia- 
bility beyond the rule of ordinary 
care into the field of insurance 
against accidental injury or death.” 
Roberts v. Eaton, 238 N. Y. 420, 422, 
144 NE 667, 36 ALR 411. 

{a] Injury reasonably foreseen.— 
(1) In order to impose liability it is 
necessary that the evidence shall 
“warrant the conclusion that in the 
ordinary use of the street by motor 
vehicles some injury might reason- 
ably be foreseen as the result of the 
unguarded ravine.” Dallas v. Max- 
well, (Tex. Commn, A.) 248 SW 667, 
670. (2) The test of defectiveness of 
a highway for want of a guard rail 
or barrier along the edge at a point 
where the road ran on a fill or em- 
bankment and the track was close 
to the edge is not whether the mu- 
nicipality should have foreseen that 
a particular accident would occur, but 
that it should have foreseen that a 
vehicle was likely to be precipitated 
over the edge; and the fact that the 
unprotected declivity endangered the 
safety of travelers is sufficient to 
satisfy the requirement of reason- 


The duty to exercise 
due care with regard to a dangerous street terminus 
is not dispensed with by the fact the terminus is a 
public dock or wharf and that it would greatly in- 

. terfere with commerce to have it blocked with any 
sort of barrier or device to give warning to tray- 
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able anticipation. Branegan v. Ve- 
rona, 170 Wis. 137, 174 NW 468. 
(3) A city which maintains a cause- 
way through a reservoir is not bound 
as a matter of law to anticipate that 
a person pushing an automobile on 
such highway may slip into the water 
and be drowned unless there is ade- 
quate protection against such occur- 
rence. Bennett v. Kent, 241 N. Y. 
385, 150 NE 302 [rev 218 App. Div. 
873, 209 NYS 311 (aff 125 Misc. 23, 
209 NYS. 311) 1. SA? 

[b] Protection of pedestrians.— 
The fact that a railing may be nec- 
essary for the protection of pedes- 
trians using the sidewalk does not 
establish the duty to provide such a 
railing toward persons using another 
part of the way for automobile traf- 
fic. Dallas v. Maxwell, (Tex. Commn. 
A.) 248 SW 667. 

[c] Facts held not to show want 
of ordinary care.—(1) In failing to 
maintain a barrier at the side of a 
detour, where a highway eighteen 
feet in width was maintained and 
two thousand cars passed daily with- 
out difficulty. Buckley v. Washing- 
ton County, 189 Wis. 176, 207 NW 558. 
(2) In failing to guard a highway 
with a barrier where the road is sub- 
stantially straight, the width about 
twenty-two feet, and the margin 
plainly discernible, although there is 
at the side a perpendicular drop of 
three and one-half feet and a further 
drop of eight feet at an angle of 
forty-five degrees. Dorrer v. Calli- 
coon, 183 App. Div. 186, 170 NYS 
676. (3) In guarding the state high- 
way at a curve on the entrance to a 
bridge. Ruether v. State, 126° Misc. 
773, 214 NYS 783 [aff 216 NYS 902 
mem]. (4) Where the street or park- 
way was twenty-six feet wide, with 
level ground on one side, and on 
the other side there was a drainage 
gutter from six to eight inches deep, 
then a raised gravel walk six feet 
wide, beyond which was a bluff or de- 
clivity, the city was not negligent 
in not providing a fence along the 
top of the bluff, and was not liable 
to a traveler who backed an automo- 
bile over the bluff. Briglia v. St. 
Paul, 134 Minn. 97, 158 NW 794, LRA 
1916 1216. (5) Where a highway 
was Straight, smooth, and level, and 
passable for a width of twenty feet, 
the highway consisting of a macad- 
am roadway twelve feet wide with a 
bank on one side five feet away from 
the macadam and a retaining wall on 
the other side, the outer edge of 
which was six and one-half feet 
from the macadam, the intervening 
space being occupied by ‘large flat 
stones forming the cap of the retain- 
ing wall and with the space between 
them filled in so that a substantially 
level surface was presented, there 
was no duty to guard the embank- 
ment with a barrier, Dorrer v. Calli- 
coon, supra. (6) It is not negligence 
to fail to erect barriers along a road 


[$$ 501-503 


the driver of the motor vehicle confined himself to 
the portion of the way prepared and intended for 
travel, the failure to provide a barrier is not ac- 
tionable negligence.1” 
of erecting a barrier to make a highway safe for 
travelers is not the distance of the dangerous ob- 
ject or place from the highway, but whether trav- 
elers, exercising ordinary care, would be subjected 
to such imminent danger as to require a barrier.!? 

[§ 503] (c) Sufficiency of Barrier. 
fast rule can be laid down as to the kind and char- 
acter of a guard rail or barrier to be erected so that 
a highway may be deemed reasonably safe for the 
ordinary needs of traveling;'* the test of its suffi- 
ciency cannot be made its ability to withstand the 
momentum of a moving automobile,’ particularly 


The true test of the necessity 


No hard and 


which is twenty-two feet wide, per- 
fectly straight for a long distance and 
substantially level with the land ad- 
joining on‘one side, although on the 
other side there is an embankment of 
about twelve feet at the deepest 
point. Best v.. State, 114 Mise. 272, 
186 NYS 359 [aff 203 App. Div. 339, 
197 NYS 69 (aff 236 N. Y. 662 mem, 
142 NE 325 mem)]. 

& Wessels v. Stevens County, 110 
Wash. 196, 188 P 490. 

[a] For example, it has been held 
that there is no duty to maintain a 
sign or barrier where a good gravel 
road fourteen feet wide takes a sharp 
curve around the brow of a hill, al- 
though there is a valley or canyon 
below the road at that point. Wes- 
sels v. Stevens County, 110 Wash. 
198, 108 P 490. 

[b] An area of sand has been held 
not to require a barrier. Doherty v. 
Ayer, 197 Mass. 241, 83 NE 677, 125 
AmSR 355, 14 LRANS 816. 

9. Willis v. New Bern, 191 N. CG. 
507, 132 SE 286. 

10... Briglia.v. St.Paul. 134 inns 
97, 99, 158 NW 794, LRAI916F 1216; 
Camp v. Allegheny County, 263 Pa. 
276, 106 A 314, 

“The city is not, as a rule, bound to 
make safe for travel the area outside 
of a public street, nor to fence or 
erect barriers to prevent travelers 
from straying off the street to adjoin- 
ing land upon which there may be 
dangerous places; but it is bound to 
provide such guards where the street 
itself is unsafe for travel by reason 
of the cloSe proximity of excava- 
tions, embankments, deep water or 
other pitfalls or dangers.” Briglia v. 
St. Paul, supra. 

11. Johnson v. State, 186 App. Div. 
389, 392, 173 NYS 701 [aff 104 Mise. 
Sob, Lb NYS. 299. and Art 227) Noe 
610 mem, 125 NE 919 mem]. 

“Highway authorities are under no 
duty to maintain guards to prevent 
persons from straying on the portion 
of the highway not used for travel, 
except aS against dangers in such 
close proximity thereto as to make 
traveling on it perilous, or where 
there are unusual or exceptional con- 
ditions.” Johnson vy. State, supra. 

12. Short v. State, 109 Mise. 617, 
179 NYS 539; Camp v. Allegheny 
County, 263 Pa. 276, 106 A 314. 

[a] For example, the municipality 
is not required to foresee that a 
traveler will leave a macadam road- 
way on the right and drive a vehicle 
diagonally across to the opposite side 
and thence beyond the lines of the 
highway and down a bank. Camp v. 
allege pony County, 263. Pa. 276, 106 A 
314. 

13. Baltimore v. State, 146 Md. 
440, 126 A 1380. ; 

14. Wasser v. Northampton Coun- 
ae 249 Pa. 25, 94 A 444, LRA1915F 
7 


15. U. S.—Medema v. Hines, 273 
Fed. 52. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 503-505] 


one which is moving rapidly,'® although the failure 
of the barrier to stop the vehicle and prevent the 
accident may under the circumstances establish its 
insufficiency to make the road safe for travel gen- 
Under a statute conferring a right of 
action upon anyone injured by reason of the failure 
to maintain a sufficient railing or fence upon a part 
of the road so raised above the adjoining ground 
as to be unsafe for travel, a sufficient railing or 
fence is such a one as will under the cireumstances 
be adequate reasonably to protect travel upon the 


erally.1* 


highway.18 


Location. A barrier, although regarded as placed 
merely for the purpose of affording notice, may 
nevertheless be defective where its position is such 
as to mislead travelers into driving dangerously near 


an embankment. 


[§ 504] (d) Effect of Loss of Control of Vehicle.?° 


Mass.—Bond v. Billerica, 235 Mass. 
119, 126 NE 281. 

Mich.—Gerrie v. Port Huron, 226 
Mich. 630, 198 NW 236. 

N. Y.—Dorrer v. Callicoon, 183 App. 
Div. 186, 170 NYS 676; Ruppert v. 
ow York, 90 Mise: 365, 153 NYS 
100. 

Pa.—Camp v: Allegheny Coginty, 
263 Pa. 276, 106 A 314; Wasser v. 
Northampton County, 249 Pa. 25, 94 
A 444, LRAI1915F 973. 

[a] Protection of travelers gen- 
erally.—(1) The highway authorities 
are not bound to construct a barrier 
sufficiently strong to prevent a heavy 
ear from going over a declivity, but 
all that is required is that they shall 
erect such a railing, if any, as will 
be sufficient protection for travel gen- 
erally. Roberts v. Eaton, 238 N. Y. 
420, 144 NE 667, 36 ALR 401; Corco- 
ran v. New York, 188 N. Y. 131, 80 
NE 660; Best v. State, 203 App. Div. 
339, 1977 NYS. 69 faff 236.N, Ye 662 
mem, 142 NE 325 mem]. (2) ‘“De- 
fendant was not obliged to erect a 
barrier strong enough to protect an 
automobile, which might be of great 
weight when compared with a horse- 
drawn vehicle, from going over the 
embankment. All it was required to 
do was to erect a railing, if a railing 
was found to be necessary, which 
would be a sufficient protection for 
ordinary travel, or travel generally.” 
Bond v. Billerica, 235 Mass. 119, 121, 
126 NE 281. 

[b] For example, the highway 
authorities are not under a duty of 
guarding an embankment with a bar- 
rier of such strength that an auto- 
mobile striking the barrier head on 
with the weight of two tons and a 
speed of several miles an hour will 
not pass through and over the em- 
bankment. Dorrer v. Callicoon, 183 
App. Div. 186, 170 NYS 676. 

[c] A statute requiring gates at 
drawbridges or swing bridges of such 
design, shape, and strength as ef- 
fectually to bar the progress of 
teams, animals, and foot passengers 
does not require a gate or barrier 
strong and rigid enough to with- 
stand the imypact of an automobile 
traveling at the rate of from twelve 
to fifteen miles an hour or skidding 
at a less speed. Gerrie v. Port Hu- 
ron, 226 Mich. 630, 198 NW 236. 

16. Bond vy. Billerica, 235 Mass. 
119, 126 NE 281; Camp v. Allegheny 
County, 263 Pa. 276, 106 A 314; Was- 
ser v. Northampton County, 249 Pa. 
25, 94 A 444, LRA1915F 973. 

fa] Reason for rule.—‘‘To do this 
would require the building of solid 
walls of masonry, the expense of 
which would be a very onerous bur- 
den for any township to bear in a 
rural community. The law does not 
contemplate the building of such a 
barrier or guard by counties, or town- 
ships, in country districts, and the 
proper and ordinary uses of the high- 
ways in such communities do not 
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controllable.?? 


[42 C.5.] 845 


Where the injury to the traveler results from loss 
of entire control and direction of the motor vehicle, 
the accident is, it has been held, one which is not 
reasonably to be anticipated or foreseen,?+ unless 
there is some defect in the way which is a contrib- 
uting cause toward rendering the motor vehicle un- 
On the other hand it has been held 
that, notwithstanding the cause which causes the 
vehicle to come in contact with the barrier, the 
driver has a right to the protection which a proper 
barrier would afford.?* 

[§ 505] f£. Notice of Defect or Obstruction. 
in the case of injuries to travelers generally,?* labil- 
ity for an injury resulting to an automobile or its 
occupants from a defect or obstruction in the high- 
way must ordinarily be predicated upon notice of 


As 


such defect or obstruction,?® unless the defect or 


obstruction was 


demand this extraordinary protection 
to the traveling public.’ Wasser v. 
Northampton County, 249 Pa. 25, 28, 
94 A 444, LRAI915F 973. 

17. Indiawapolis v. Moss, 74 Ind. 
A, 129, 128 NE 857, 860; Bond v. Bil- 
lerica, 235 Mass. 119, 126 NE 281; 
Kelsea v. Stratford, 80 N. H. 148, 
152, 118 A 9. 

“Tf conditions were such that ordi- 
nary care for the safety of those 
traveling said avenue by the usual 
modes, required that a barrier should 
be erected and maintained on the 
west side thereof at the place in ques- 
tion, it was manifestly appellant’s 
duty to have anticipated that some 
vehicle from some cause, whether it 
be horse-drawn or motor-driven, 
might leave the traveled portion of 
such avenue and come in contact 
with such barrier, notwithstanding 
the care of the driver, with a force 
that might be overcome by reasonable 
resistance, and to have made provi- 
sions against dangers arising there- 
from. The cause of such an occur- 
rence would not be a controlling fac- 
tor, aS a person would have a right 
to the protection which a proper bar- 
rier would afford, whether the danger 
arose from the shying of a horse 
drawing a carriage or the locking of 
the steering gear of an automobile.” 
Indianapolis v. Moss, supra. 

“Tt may be true, as the defendants 
contend, that a town is not bound to 
maintain railings that are strong 
enough to prevent a person driving 
his car over a bank, but it does not 
follow that a railing which is not 
strong enough to prevent a slowly 
moving car from going over a twenty- 
five foot embankment is a sufficient 
railing within the meaning of that 
term as used in Laws 1893, c. 59 s. 1. 
The test to determine that issue is 
to inquire whether the railing is such 
a one as the ordinary man would 
maintain in such a place, and it 
cannot be said as a matter of law 
that the ordinary man would. not 
maintain a railing at the place where 
the accident happened which would 
prevent a slowly moving car weigh- 


ing 3600 pounds from leaving the 
road.” Kelsea v. Stratford, supra. 
[a] For example, ‘‘the evidence in 


this regard tends to show that said 
automobile was a light machine, with 
only ordinary power; that when it 
struck the fence in question it was 
only moving at a speed of 4 or 5 
miles an hour, with the gas turned 
off and the brakes set; and that the 
collision did not cause a crashing 
noise, or a jar to the automobile. 
Under this evidence it was for the 
jury to say whether a barrier, suf- 
ficient for the safety of travel gen- 
erally on said avenue, would have 
restrained said automobile, and pre- 
vented it from plunging into the 
waters of the creek below.” Indian- 
apolis v. Moss, 74 Ind. A. 129, 128 NE 
857, 859. 


caused by the direct act of the 

18. Horton v. McDonald, (Conn.) 
135 A 442. 

19. Kelsea v. Stratford, 30 N. H. 
148, 118 A 9. 

20. Proximate cause generally see 
Supra § 477. 

21. . Best .v. State, 203 App. Div. 
339, 197, NYS 69 [aff 236 N. Y¥. 662 
mem, 142 NE 325 mem]; Dorrer v. 
Callicoon, 183 App. Div. 186, 170 NYS 
676; Dallas v. Maxwell, (Tex. 
Commn, A.) 248 SW 667; Swain v. 
Spokane, 94 Wash. 616, 162 P 991, 
LRA 1917D 754. Compare Bond v. 
Billerica, 235 Mass. 119, 126-NE 281 
(where the question whether a ma- 
chine was out of control was held to 
be one of fact for the jury). 

[a] Rule applied.—(1) Where an 
automobile was passing a horse and 
buggy, and the horse backed and the 
left hind wheel of the buggy and 
the forward left wheel of the car 
locked, turning the car sharply to 
the left so that it crossed the road 
almost at right angles, went over an 
embankment, and capsized. Dorrer 
Vv. Callicoon; 183% App... Div.” 186, S670 
NYS 676. (2) Where, by reason of a 
defective steering gear, plaintiff's au- 
tomobile went through the board 
fence maintained by the city at the 
side of a bridge, the defect in the 
car, and not the city’s maintenance 
of the street, was the proximate 
cause of plaintiff's injury, and the 
city was not liable. Swain v. Spo- 
kane, 94 Wash. 616, 162 P 991, LRA 
1917D 754. (3) Where an automobile 
bus collided with a light wagon on a 
straight and level road with a mac- 
adam surface fourteen feet wide and 
a dirt shoulder four feet wide on 
either side, and the steering gear of 
the bus broke and the driver was un- 
able to control its movements or stop 
it with his brakes and the bus ran 
over the edge of the road and over- 
turned and dropped to the bottom of 
an embankment on the side of the 
road killing the driver, the state, al- 
though it had assumed liability for 
defects in the road, was not liable 
for the death of the driver for the 
reason that the breaking of the steer- 
ing gear and not the lack of a barrier 
was the proximate cause of the ac- 
cident. The state was not obliged to 
construct a barrier sufficiently strong 
to hold the truck from going over 
the embankment, and a guard rail 
such as it might have been called on 
to erect would not have prevented 
the accident. Best v. State, 203 App. 
Div. 38391197, NY S169) [atl 286 INGOs 
662 mem, 142 NE 325 mem]. 

22. Dallas v. Maxwell, (Tex. 
Commn, A.) 248 SW 667. 

23. Indianapolis v. Moss, 74 Ind. 
A, 129, 128 NE 857. 

24. See Highways §§ 453-455; Mu- 
nicipal Corporations §§ 1819-1832. 

25. Ariz.—Phcenix v. Clem, 237 P 
168. 

Cal.—Dobbins v, Arcadia, 44 Cal. A. 
OAS CPPS 190% 


846 [42 C.J.]j 
municipality or its authorized agent,?® or unless it 
is rendered liable by statute for such defect or ob- 
struction, irrespective of notice.27 On the other 
hand, notice will not create a liability upon the part 
of authorities who are not in any event liable for 
the condition of the way.?8 
_ Sufficiency of notice. Except where such notice 
is required by statute to be actual notice, construc- 
tive or implied notice is sufficient to charge the 
municipality with responsibility for the defect or 
obstruction,?® as where it was notorious or had ex- 
isted for such a length of time that the authorities, 
by the exercise of ordinary care, could have discov- 
ered and remedied it.?° So, also, notice to an officer 
or employee who has some duties to perform in re- 
spect of the defect or obstruction is sufficient.3t 
Kven though notice is required to be actual and not 
merely constructive, it may be established by cir- 
cumstantial evidence.®2 

[§ 506] g. Effect of Failure to Procure License, 
or Other Violation of Law**—(1) Unlicensed Op- 
erators. The effect of a statute making it illegal 
to operate a motor vehicle without an operator’s 
license has been held in some jurisdictions not to 
preclude a recovery by one so operating an auto- 
mobile because of an injury sustained by reason 
of a defect in the highway,?4 but the absence of 
a license is merely evidence of negligence in the 

Ill.—Doerr v. Freeport, 239 Ill. A. 


MOTOR VEHICLES 


County, 100 Nebr. 687, 161 NW 174. 


Me ce aa NA ae ie 


[§§ 505-506 


management of the vehicle to be considered by the 
jury in connection with the other evidence bearing 
upon that question.2®> The effect of a statute pro- 
viding that no person shall operate a motor vehicle 
unless licensed to do so has been held in some ju- 
risdictions to close the highways of the state to 
unlicensed operators,*° and neither the operator, nor 
the owner, nor the passengers in a vehicle being 
operated by an unlicensed person can enforce a stat- 
utory liability for a defect in the highway,** with- 
out regard to the question of causal connection be- 
tween the violation of the statute and the happen- 
ing of the accident;** and it has further been held 
that an exception in such a statute permitting the 
operation of a motor vehicle by an unlicensed per- 
son accompanied by a licensed operator for the 
purpose of learning’ such operation prior to taking 
out a license®® does not cover a case in which a son 
exchanged places with his father not for the purpose 
of giving the son an opportunity to learn to drive, 
but because the father did not wish to drive.*® Simi- 
larly, it has been held that the use made of the 
highway by an unlicensed operator is unlawful,** 
and the highway authorities are only required not 
to act wantonly or recklessly.42 The fact that an 
automobile is being operated by one who has not 
obtained an operator’s license will not preclude a 
recovery for an injury not from a defect or obstruc- 
of the accident in this case.” Best 
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Iowa.—Spiker .v. Ottumwa, 193 
Iowa 844, 186 NW 465. 

Mont.—Laird v. Berthelote,. 63 
Mont. 122, 206 P 445. 

N. Y.—EHasterbrook vy. State, 122 
Misc, 397, 202 NYS 896; White v. 


State, 113 Misc. 595, 185 NYS 237; 
Ruppert v. New York, 90 Misc. 365, 
153 NYS 100. j 

[a] liability for nuisance distin- 
guished.—Where an underpass be- 
neath a railroad bridge was con- 
structed pursuant to plans adopted 
by city authorities and an accumu- 
lation of ice reduced the clearance by 
from four to five inches, as a result 
of which the upper part of a truck 
using the underpass was damaged 
and an action therefor was brought 
against the city, a showing of actual 
or constructive notice to the city was 
necessary in order that such action 
might be prosecuted as an action for 
negligence, but if the action were 
prosecuted as one of nuisance, proof 
of notice was not necessary, because 
the nuisance, if any, was of the city’s 
own creation. Briggs v. North Tona- 
Pb tacare 213 App. Div. 781, 210 NYS 


26. Spiker v. Ottumwa, 193 Iowa 
844, 186 NW 465; Frankfort v. Bowen, 
205 Ky. 309, 265 SW 785; Baraboo v. 
Excelsior Creamery Co., 171 Wis. 242, 
177 NW 36. ‘ 

[a] For example, when the de- 
fect in a highway complained of was 
that it was repaired by the city with 
a thick dressing of clay over its 
macadamized surface, so that in wet 
weather it became slippery and un- 
safe, the only conclusion is that the 
city officers who repaired it knew its 
condition, and it was unnecessary to 
show any other facts charging them 
with notice, either actual or construc- 
tive. Baraboo v. Mxcelsior Creamery 
Co., 171 Wis. 242, 177 NW 36. 

27. See statutory provisions. 

28. Buckalew y. Middlesex County, 
91 N. J. L. 517, 104 A 308. 

29. Brubaker v. Iowa County, 174 
Wis. 574, 183 NW 690. 

30. Ky.—Bowen v. Louisville, etc., 
Re Oon LUE Kyaw els wee6o IS Wi Si 
Frankfort v. Bowen, 205 Ky. 309, 265 
Sw 785. : 

Nebr. — Reudelhuber  v. 


Douglas 


N. Y.—Ruppert v. New York, 90 
Misc. 365, 153 NYS 100. 

N. C.—Willis v. New Bern, 191 N. 
Ci 507, 132° SH 286. 

Ont.—Baxter v. Louth, 20 OntWN 
136 [app dism 21 OntWN 4]. 

[a] Facts held sufficient. — Evi- 
dence that a bridge had been built 
for twelve years and that it had un- 
dergone frequent repairs and was not 
in good condition any of the time, 
and that another person had con- 
cluded that it was not safe for pas- 
sage some time before the accident in 
question, is sufficient to show that 
the defects of the bridge had existed 
for such length of time as to impute 
knowledge thereof to the county, al- 
though no actual notice had been 
given it. Higgins v. Garfield County, 
107 Nebr. 482, 186 NW 347. 

{[b] Facts held insufficient.—(1) 
Where an automobile was partially 
destroyed by fire on a public highway 
in a city at about ten o’clock at night 
and the fire was extinguished by the 
fire department, and policemen and 
plain clothes men were at the acci- 
dent but subsequently left, the owner 
of the car having taken charge of the 
wreck, and the owner abandoned it 
and left it unguarded by lights or 
otherwise and plaintiff was injured 
by a collision of the car in which he 
was riding with the wreck after it 
was abandoned and before the, city 
departments were open on the fol- 
lowing morning, the city was not lia- 
ble as it had no actual knowledge of 
the obstruction; and the presence 
at the fire of policemen and fire- 
men and their knowledge of the au- 
tomobile remaining in the street did 
not charge the city with construc- 


tive notice. Huyler v. New York, 
160 App. Div. 415, 145 (NYS) 650. 
(2) “We do not think that the fact 


that there was loose gravel on the 
dirt part of this road, placed there by 
the state, was anything which would 
call upon a commissioner if he had 
charge of the road to anticipate dan- 
ger by reason thereof. It was a part 
of the duty of the state to make that 
portion of the road safe for travel 
and not allow it to wear down, and 
in doing this the state was not negli- 
gent in failing to anticipate the 
emergency that occurred at the time 


v. State, 114 Misc. 272, 282, 186 NYS 
359 [aff 203 App. Div. 339, 197 NYS 
69 (aff 236 N. Y. 662 mem, 142 NE 
325 mem)]. 

31. Doerr v. Freeport, 239 Ill. A. 
560; Boak v. Halifax, 57 N. S. 53. 

[a] Rule applied.—An instruction 
that notice to or knowledge of a po- 
lice officer of the city of the defect 
in the streets is not sufficient to 
charge the city with notice of such 
defect is properly refused where an 
ordinance makes it the duty of such 
officer to report such defect to the 


mayor. Doerr v. Freeport, 239 Ill. 
A. 560. 
32. Story v. Brown County, 116 


Kan. 300, 226 P 772; Dubourdieu v. 
Delaware Tp., 106 Kan. 650, 189 P 
386; Abbott vy. Wyandotte County, 94 
Kan. 553, 146 P 998 


[a] Instruction held not to au- 
thorize recovery upon constructive 
notice. Dubourdieu v. Delaware Tp., 


106 Kan. 650, 189 P 386. 


33. Contributory negligence ' gee 
infra. § 512) 
Excessive weight or width see 


infra § 510, 

34. Holland v. Boston, 213 Mass. 
560, 100 NE 1009; Hersman v. Roane 
County Ct., 86 W. Va. 96, 102 SE 810. 
But see Doherty v. Ayer, 197 Mass. 
241, 88 NB 677, 125 AmSR 355, 14 
LRANS 816 (where evidence did not 
show that plaintiff was unlicensed). 

35. Holland v. Boston, 213 Mass. 
560, 100 NE 1009. 

26. Blanchard v. Portland, 120 Me. 
142, 113 A 18 


37. Blanchard v. Portland, supra. 

38. Blanchard vy. Portland, supra. 

39. See supra § 222. 

40. Blanchard v. Portland, supra. 
re ae Roe vy. Wellesley Tp., 43 Ont. 


[a] The parents of a boy, who 
permitted him‘to drive their motor 
vehicle in which they are riding, al- 
though he is under the age at which 
one may lawfully drive a motor vehi- 
cle on a highway, cannot recover for 
injuries sustained by them on account 
of the highway being out of repair. 
Roe v. Wellesley Tp., 43 Ont. L. 214; 
Anderson v. Bruce, 22 OntWN 534 
[app dism 23 OntWN 6384]. 

Pet Roe v. Wellesley Tp., 43 Ont. 


F or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, © 
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tion of the traveled part of the way, but from a 
trap or concealed danger adjoining it not properly 
protected.** 

[§ 507] (2) Unlicensed or Unregistered Vehicle. 
The fact that a motor vehicle is being driven with- 
out having been registered or licensed as required 
by statute*? will not ordinarily preclude a recovery 
for an injury oceasioned by a defect or obstruction 
in the road,*® unless the violation of the statute has 
some causal connection with the injury.*® But in 
some jurisdictions the effect of a statute providing 
that no motor vehicle shall be operated upon the 
highways of the state without having been registered 
as provided for in the statute is regarded as closing 
the highways to an unregistered motor vehicle,*” and 
neither the owner nor passengers in the unregis- 
tered vehicle can enforce a statutory liability for 
a defective highway;** and this is true without re- 
gard to whether there is a causal connection between 
the violation of the statute and the happening of 
the accident.?® Similarly the view has been taken 
that the unlicensed vehicle is unlawfully upon the 
highway,°° and that a recovery cannot be had for 
an injury arising from a defect in the highway,°! 
there being no duty upon the highway authorities 
except that of refraining from willful or malicious 
injury ;°? and it is immaterial that an injured pas- 
senger does not know that the vehicle is not regis- 


MOTOR VEHICLES 
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tered.®8 

[§ 508] (3) Failure To Carry Proper Lights.5+ 
A failure to comply with a statute or other regula- 
tion as to the lights which a motor vehicle must 
display will not preclude a recovery for an injury 
resulting from a defect or obstruction in the way 
to which it does not contribute.®® 

[§ 509] (4) Operation without Statutory Brakes. 
The fact that a car is being operated without brakes 
sufficient to control it, as required by statute, does 
not render it a trespasser upon a city street.°® 

[§ 510] h. Effect of Excessive Weight or Width. 
By statute in some jurisdictions, the right of re- 
covery for a defect in a highway is limited to in- 
stances wherein the combined weight of the vehicle 
and load does not exceed a specified amount;>? and 
in a jurisdiction wherein the right of recovery is 
entirely statutory®® the person seeking a recovery 
must bring himself within the terms of the limited 
right of action prescribed.®? Where a statute pro- 
vides that no vehicle shall be of more than a speci- 
fied width, no recovery can be had for an injury 
to a motor vehicle of more than statutory width 
because of a defect in the way.®° 

[§ 511] i. Contributory Negligence*\—(1) Negli- 
gence of Driver or Operator of Vehicle—(a) In Gen- 
eral. It is the duty of the driver of a motor vehicle 
to exercise ordinary and reasonable care,®? and un- 


275, 101 A 448, LRA1918D 671; Mc- 
Carthy Vv. Leeds, 115 Me. 134, 98 A 
72, LRA1916E 1212: Hanley v. Poult- 


Leeds, 116 Me. 


corn James v. Toronto, 57 Ont, L. 
44. Registration or license see 
supra §§ 74-209. ney, CV te t35..A: 713. 
45. Hemming v. New Haven, 82 49. McCarthy v. 
Conn. 661, 74 A. 892, 25 LRANS 734, 


18 AnnCas 240; Wolford v. Grinnell, 
179 Iowa 689, 161 NW 686; Phipps v. 
Perry, 178 Iowa 1738, 159 NW 653; 
Jones v. Brookfield Tp., 221 Mich. 235, 
190 NW 733; Spencer v. Phillips, 219 
Mich. 353, 189 NW 204; Hersman v. 
Roane County Ct., 86 W. Va. 96, 102 
SE 810. Compare Bordwell v. Mis- 
sion Hill Tp., 40 S. D. 78, 166 NW 229 
(holding that exclusion of evidence as 
to a vehicle’s being unlicensed was 
not prejudicial where the vehicle was 
clearly within the exception of the 
statute). 

[a] For example, the failure of 
an automobile owner to comply with 
a statute requiring automobiles to 
be registered and numbered, and im- 
posing a penalty by fine or imprison- 
ment or both for failure to do so, 
would not prevent his recovery 
against a city for injuries caused hy 
driving into an excavation negligently 
left in a street on which he was driv- 
ing the machine, he not being a tres- 
passer on the street. Hemming v. 
New Haven, 82 Conn. 661, 74 A 892, 
25 LRANS 734, 18 AnnCas 240. 

46. Wolford v. Grinnell, 179 Iowa 
689, 161 NW 686; Phipps v. Perry, 
178 Iowa 173, 159 NW 653; Hersman 
v. Roane County Ct., 86 W. Va. 96, 
102 SE 810. 

[a] Failure to register a second- 
hand automobile on a sale thereof 
does not prevent the purchaser from 
recovering against a municipal cor- 
poration for injuries to it caused by 
defective street conditions. Wolford 
vy. Grinnell, 179 Iowa 689, 161 NW 
686 

[b] Motor cyclist.—The fact that 
a motor cyclist had not paid his li- 
cense fee and had no number plate 
on his machine does not bar a recov- 
ery by him for injuries received from 
running into an obstruction negli- 
gently left in the street. Phipps v. 
Perry, 178 Iowa 173, 159 NW 653. 

47. Blanchard v. Portland, 120 Me. 
142, 113 A 18; McCarthy v. Leeds, 
116 Me. 275, 101 A 448, LRA1918D 
671; McCarthy v. Leeds, ‘115 Me. 134, 
98 A 72, LRA1916B 1212. 

48. McCarthy Vv. dott 116 Me. 


275, 101 A 448, LRA1918D 671; Mc- 
Carthy We Leeds, 115 Me, 134, 98 A 
72, LIA1916E 1212. 

50. Holland v. Boston, 213 Mass. 
560, 100 NE 1009; Feeley v. Melrose, 
205 Mass. 329, 91’ NE 306, 137 AmSR 
445, 27 LRANS IME Doherty v. Ayer, 
197 Mass. 241, 83 NE 677, 125 AmSR 
355, 14 LRANS 816; Greig v. Merritt, 
CEC DomLR 852, 24 WestLR 
328; Etter v. Saskatoon, 10 Sask. L. 
415, 389 DomLR 1, [1917] 3 WestWkly 
1110. See Atlantic Coast Line R. Co. 
Wav elly4' 216) Ala AL 836 0).077) “SU or2 
(holding that the defense must be 
specially pleaded in order to be con- 
sidered on appeal). 

fa] An owner of an automobile, 
who had registered it in his own 
but has permitted the regis- 
and who still re- 
tains the custody, if not the posses- 
sion, of the machine, and who is 
operating it at the time of the acci- 
dent, is a trespasser within the rule 
stated in the text. and is not entitled 
to recover for defects in the street. 
Holland v. Boston, 213 Mass. 560, 100 
NE 1009. 

51. Holland v. Boston, supra; Fee- 
ley v. Melrose, 205 Mass. 329, 91 NE 
306, 187 AmSR 445, 27 LRANS 1156; 
Greig v. Merritt, (B. C.) 11 DomLR 
852, 24 WestLR 328; Etter v. Saska- 
toon, 10 Sask. L. 415, 39 DomLR 1, 
[1917] 3 WestWkly 1110. 

52. Holland v. Boston, 213 Mass. 
560, 100 NE 1009; Etter v. Saska- 
toon, 10 §ask. L. 415, 39 DomLR 1, 
[1917] 3 estWkly 1110. 

53. Feeley v. Melrose, 205 Mass. 
329, 91 NE 306, 137 AmSR 445, 27 
LRANS 1156. . 

54. Effect upon duty to provide 
warning or other lights see supra 


Lawrence v. Channahon, 157 
Til. A. 560; Waldron v. Elfros, 17 
Sask. L. 152, [1923] 4 DomLR. 1209, 
[1923] 2 WestWkly 227. 

{ay Death.—A person who is driv- 
ing his motor vehicle along a road at 
night without displaying the lights 
required by statute is not a tres- 
passer upon the road so as to pre- 
clude recovery for his death in an 


name, 
tration to expire, 


accident caused by the defective con- 
dition of the road. Waldron v. Elfros, 
17 Sask. L. 152, [1923] 4 DomLR 1209, 
[1923] 2 WestWkly 227 (where the 
failure to carry the lights required 
did not contribute to the accident, 
deceased having carried a spotlight 
which, it was testified, was as useful 
for the purpose of enabling him to 
see the road as the statutory lights 
would have been). 

56. Scott v. Calgary, [1926] 4 Dom 
LR 1018, [1926] 3 WestWkly 722. 

57. See statutory provisions. 

[a] “Carriage” including motor 
truck.—A statute denying recovery of 
damages from a defect in the way, 
if the weight of the carriage and load 
exceeds six tons, includes a motor 
truck. Ansell v. Boston, 254 Mass. 
208, 150 NE 167. 

58. See supra § 472. 

59. Ansell v. Boston, 254 Mass. 
208, 150 NE 167. 

60. Sercombe v. Vaughan Tp., 45 
Ont. L. 142, 143, 46 DomLR 181. 

“The plaintiff had no right to have 
such a vehicle on the highway at all, 
and in respect thereof he was a mere 
trespasser. The corporation owed 
him no duty except to refrain from 
setting traps for him and for mali-+ 
ciously or wilfully injuring him, and 
he must take the road as he finds 
it,” Sercombe v. Vaughan Tp., supra. 

61. Contributory negligence of 
traveler on: 

City street see Municipal Corpora- 

tions §§ 1850-1863. 

Highway see Highways §§ 461-467. 

62. Cal.—Alameda County v, Ties- 
lau, 44 Cal. A. 832,186) RP 398. 

Iowa.—Shannon y. Council Bluffs, 
194 Iowa 1294, 190 NW 951; Spiker 
v. Ottumwa, 193 Iowa 844, i186 NW 
465; Owens v. Iowa County, 186 Iowa 
408, 169 NW 388; Kendall v. Des 
Moines, 183 Iowa 866, 167 NW 684. 

Ka n.—Super v. Modell Tp., 88 Kan, 
698, 129 P 1162. 

Ky. —Winston vy. Henderson, 179 
Ky. 220, 200 SW 830, LRA1918C 646. 

Md.—Kaufmann Beef Co. v. Balti- 
more United R., etc., Co., 135 Md. 
524, 109 A191; 

Mich.—Howell v. Burtchville Tp., 
211 Mich. 418, 179 NW 279. 

Miss.—Vicksburg v. Harralson, 136 
Miss, 872, 101 S 718. 

N. H.—Kelsea v. Stratford, 80 N. H. 
148, 118 A 9. 


848 [42 C.J.} 
der the rules applicable in the ease of other actions 
arising out of negligence,®* if his negligence con- 
tributes to an injury to his person or property, he 
is not entitled to recover therefor.*4 In some juris- 
dictions, the common-law rule that contributory 
negligence by a plaintiff prevents a recovery has 
been changed by statute,®®° and contributory negli- 
gence will not bar a recovery when, weighing the 
negligence of the two parties, that of plaintiff is 
shght -as compared with that of defendant,®® or the 
rule is established that, where there is negligence 
by both parties which is concurrent and contributes 
to the injury sued for, a recovery by plaintiff is 
not barred, but his damages shall be diminished by 
an amount proportioned to the amount of the fault 
attributable to him, provided plaintiff’s fault is less 
than defendant’s and plaintiff, by the exercise of 
ordinary care, could not have avoided the conse- 
quences of defendant’s negligence. 

Negligence not contributing to the injury will not 
defeat a recovery.®® 


[§ 512] (b) Violation of Statutory or Other Reg-. 


ulations. Under the rules accepted in the particu- 


N. J.—Sadlon v. Jannarone, 132 A 
749. 


push 
reservoir 
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it on a causeway through a 
is not guilty of contribu- 


[§§ 511-514 


lar jurisdiction as to the effect of the violation 
of a statute as constituting contributory negli- 
genee,®® the violation of a statute or traffic regula- 
tion may constitute negligence per se where it is 
the proximate cause of the injury,’° but the statute 
or regulation must have been appheable,’? its vio- 
lation must have contributed to the injury,’? and, 
according to some authorities, the party relying on it 
must be one for whose benefit it was enacted.’$ 

[§ 513] (c) Acts in Emergencies.** Where the 
driver of a motor vehicle is confronted with a 
sudden peril, the fact that he errs in judgment,7® 
or miscaleulates the space in which he may move,”@ 
or momentarily forgets and encounters another 
danger,” does not necessarily demand a finding of 
contributory negligence because, as it afterward ap- 
pears, he might have avoided both perils by choosing 
a different course.7® 

[§ 514] (d) Failure To Avoid Obstacles. The 
driver of a motor vehicle is guilty of contributory 
negligence in failing to turn aside from an obstacle 
which he has an opportunity to see and avoid in 
the exercise of ordinary care.7® 
18 Ga. A. 592,°90 SE 92; Hardy v. 


West Coast»Constr. Co., 174 N: ©) 320, 
93 SE 841. 


N. C.—Willis v. New Bern, 191 N. C. 
507, 132 SH 286. 

Pa.—MeNulty v. Philadelphia, 248 
Pa. 143, 93 A 953: 

Vt.—Bigelow. v.-St. 
Vt. 423,105 A 34. 

W. Va.—Williams v. Main Island 
Creek Coal Co., 83 W. Va. 464, 98 SH 
5k, 

Wis.—Raymond v. Sauk County, 167 
Wis. 125, 166 NW 29, LRA1918F 425. 

“It is clearly the duty of the driver 
of a motor vehicle upon the public 
highways to at all times have the 
same under control, and to uSe rea- 
sonable care to observe defects or ob- 
structions in the public highway, and 
to at all times drive the same ina 
prudent and careful manner.’ Owens 
v. Iowa County, 186 Iowa 408, 415, 
169 NW 3888. 

{a] “Ordinary care, as applied to 


Johnsbury, 92 


the driver of an automobile, is such; 


as prudent men in such occupation or- 
dinarily use, taking into considera- 
tion the time, place, condition of the 
highway, weather, the character of 
the instrumentality employed, the 
presence of other travelers or vehi- 
eles upon the streets, the extent to 
which the same is lighted, and many 
other facts and circumstances often 
present and necessary to be consid- 
ered.” Kendall v. Des Moines, 183 
Towa 866, 869, 167 NW 684. 

[b] Extraordinary care is not re- 
quired. Vicksburg v. Harralson, 136 
Miss. 872, 101 S 713. 

{[c] Subsequent judgment. — The 
test of whether an automobile driver 
was negligent in crossing a defective 
bridge is what a careful and prudent 
person would have done in like cir- 
cumstances acting on his then judg- 
ment, and not on a judgment based 
on subsequent reflection. Sharky v. 
Fletcher, 98 Vt. 273, 127 A 300. 

{d] For example, where the driver 
has broken the steering gear and 
lost control of his car, it is negli- 
gence for him to put on increased 
power in order to @rive out of a 
ditch. Winston v. Henderson, 179 
Ky. 220, 200 SW 330, LRA1918C 646. 

[e] Driver of fire apparatus is re- 
quired to use ordinary care for his 
own safety, but conduct which might 
be considered reckless in the case of 
a private citizen is not necessarily 
negligence upon the part of a mem- 
ber of the fire department. Waddell 
v. Williamson, 98 W. Va. 547, 127 SE 
396 


96. 
{f] Pushing car.—One who alights 
from an automobile and attempts to 


tory negligence as a matter of law 
precluding a recovery for his death 
caused by slipping and falling into 
the water due to the failure of the 
city adequately to protect the cause- 
way, and being drowned. Bennett v. 
Kent, 125 Misc. 23, 209 NYS 311 [aff 
213 Apps Div. 283,209) Nees sl ie: 
on other grounds 241 N. Y. 385, 150 
NE 302)]. 

[g] Imnstructions.—(1) In an ac- 
tion against a city for damages for 
the death of a passenger in an auto- 
mobile by reason of a defect in a 
public street, an instruction is correct 
which charges that “no matter how 
dangerous or defective the section of 
the street in question was at the time 
of the accident, nevertheless if’ de- 
ceased “did anything either actively 
or passively that contributed toward 
the accident, your verdict must be for 
the defendant’? with comment to the 
jury that it makes it necessary for 
them to sift the evidence to ascertain 
whether or not it shows that deceased 
either passively or actively had any- 
thing to do with causing the acci- 
dent. McNulty ‘-v. Philadelpha, 248 
Par 143.093) As 1953.5 129) Instnuetion 
held as favorable as defendant was 
entitled to. Willis v. New Bern, 191 
N. C. 507, 132 SE 286. (38) Instruc- 
tions generally see infra § 577. 

63. See Negligence [29 Cyc 507]. 

64. Ga.—Quarles v, Gem Plumbing 
Go., 18 Ga..A. 592, 90 SH, 92. 

Iowa.—Smith v. Hudson, 207 NW 
340; Phipps v. Perry, 178 Iowa 173, 
159 NW 658. 

Ky.—Winston y. Henderson, 179 
Ky. 220, 200 SW 330, LRA1918C 646. 

Mass.—Feeley v. Melrose, 205 Mass. 
329, 91 NE 306, 187° AmSR 445, 27, 


LRANS 1156. 

Mo.—Hamra v. Helm, (A.) 281 SW 
103. 

N. Y.—Warren v. State, 219 App. 
Div. 124, 219 NYS 530. 

N. C.—Hardy v. West Coast Constr. 
Co., 174 N.-C.. 320,-98 SE 841. 

Porto Rico.—Froelich v. Peo., 19 
Porto Rico 637, 

Utah.—O’Brien vy. Alston, 61 Utah 
BOS 2ko BT9L. 

Ont.—Johnston v. Korah Tp., 16 
OntWN 365; Anderson vy. Rochester 
Tp., 15 OntWN 269 [app dism 44 Ont. 
L. 301, 46 DomLR 350]. 

65. See statutory provisions. 

66. Higgins v. Garfield County, 107 
Nebr. 482, 186 NW 347. ; 

67. Ocilla v. Luke, 28 Ga. A, 234, 


110 SE 757. 
68. Quarles v. Gem Plumbing Co., 


69. See Negligence [29 Cyc 525]. 
70. Ham v. Los Angeles County, 
46 Cal. A, 148, 189 P 462; Schawe v. 
ri dorm ak (Tex, Civ) ADM269 Siw 
Ot: 
[a] Passing vehicle——The viola- 
tion of a statute forbidding the driver 
of an automobile to go within three 
feet of another vehicle while pass- 
ing, if he is operating his car at more 
than ten miles per hour, is as a mat- 
ter of law a failure to exercise ordi- 
nary care, and is not gross negligence 
but only negligence per se. Kadolph 
v. Herman, 166 Wis. 577, 166 NW 433. 
Improper lights see infra § 524. 
Unlawful speed see infra § 520. 
71. Owens v. Iowa County, 
Iowa 408, 169 NW. 388; 
Stauiten elo MAdtas ila wa7ie 

WestWkIly 51. 

[a] TIllustration.—A statute re- 
quiring a motor vehicle to stop before 
entering a graded portion of a high- 
way where it is impassable or dan- 
gerous, on account of the manner of 
the construction of the grade, for 
such motor vehicle and a horse or 
horses being driven in the opposite 
direction to pass each other, applies 
only where there are horses coming 
along or about to enter upon the 
graded portion of the road, and hence, 
where there are no horses anywhere 
in sight, failure of an automobilist 
to stop before entering such portion 
of the road is not negligence pre- 
cluding recovery for personal inju- 
ries Sustained by reason of a defect 
in the road. Weart v. Stauffer, 19 
Alta, L. 471, [1923] 2 WestWkly 51. 

72. Hutchinson y. Miller & Lux, 
Inc., 60 Cal: -A. 1, 212, P3945) Ham 
v. Los Angeles County, 46 Cal. A. 
148,189 P. 462; Whitlateh v. Iowa 
Falls, 199 Iowa 73, 201 NW 83;:Clam- 
per v. Philadelphia, 279 Pa, 385, 124 
A 132; Weart v. Stauffer, 19 Alta. 
L. 471, [1923] 2 WestWkly 51. 

73. Walters v. Seattle, 97 Wash. 
Gots LOE? boas 

74. Acts in emergencies generally 
see Negligence [29 Cyc 521]. 

75. Alameda County v. Tieslau, 44 
Cal. A. 332, 186 P 398. 


186 
Weart v. 
[1923] 2 


76. Alameda County v. Tieslau,. 
supra. 
77. Alameda County vy. ‘Tieslau,. 
supra. 
78. Alameda County vy. Tieslau, 
supra. 
79. Kaufman Beef Co. v. Baltimore 


United R., etc., Co., 135 Md. 524, 109 
A 191, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 515-516] 


[§ 515] (e) Failure To Maintain Proper Lookout. 
The driver of a motor vehicle is required to exer- 
cise ordinary care to observe or discern dangerous 
obstructions or excavations in the highway and to 
avoid running into them,®° the exercise of such care 
being sufficient,8t and to observe and heed warnings 
of a dangerous condition of the highway;*? but if 
warning signals are proper and sufficient, the driver 
is bound to take notice of them,*®* and he must be 


MOTOR VEHICLES 


dente? 


held to have seen that which with ordinary care 


80. Ala.—Albany v. Black, 214 Ala. 
359, 108 S 49. 

Towa.—Kendall v. Des Moines, 183 
Iowa 866, 167 NW 684. 

La.—Moncrief v. Ober, 3 La. A. 660. 

Mo.—Hamra v. Helm, (A.) 281 SW 
108. 

Pa.—Gower v. Harrisburg, 2 Pa. 
Dist. & Co. 505. 

Tenn.—West Constr. Co. v. White, 
130 Tenn. 520, 172 SW 301. 

Tex.—Schawe v. Leyendecker, (Civ. 
A.) 269 SW 864. 

Utah.—O’Brien v. Alston, 61 Utah 
SOSH ees oe Ws. 

Vt.—Wentworth vy. Waterbury, 90 
Vt. 60, 96 A 334. 

But see Dashnau v. Oswego, 204 
App. Div. 189, 191, 198 NYS 225 [app 
dism 236 N. Y. 542 mem, 142. NE 276 
mem)] (where the court said: “If the 
pile of stone was a nuisance, we do 
not think the question of contribu- 
tory negligence was important’). 

{a] The driver is bound ‘‘to look 
ahead with his eyes open, and to see 
what ordinary vision would neces- 
sarily see.” Albany v. Black, 214 Ala. 
359, 362, 108°S 49. 

[bob] He “must make such observa- 
tions as the circumstances reasonably 
require.’’ Kendall v. Des Moines, 183 
Iowa 866, 870, 167 NW 684. 

{c] Diverted attention. — “Where 
the duty devolves upon a party to 
exercise ordinary care for his own 
safety, and where such ,safety de- 
pends upon his observing an obstruc- 
tion or ditch on the road on which 
he is driving an automobile... he 
will be excused only for a failure 
to discover the object, obstruction, or 
approaching train when his attention 
has been diverted therefrom under 
such circumstances that the atten- 
tion of an ordinarily prudent person 
might be so diverted.” Schawe v. 


Leyendecker, (Tex. Civ. A.) 269 Sw 
864, 868. 
[a] Negligence per se.—A Beker 


may be held guilty of contributory 
negligence as a matter of law where, 
had he used his senses to a reasonable 
degree and driven with due care, he 
could, should, and would have seen 
so far ahead that the accident would 
have been avoided. Wentworth v. 
Waterbury, 90 Vt. 60, 96 A 334. 

Right to assume reasonable safety 
see infra § 516. 

81. Conn.—Baldwin v. Norwalk, 96 
Conn. 1, 112 A 660. 


Iowa.—Spiker v. Ottumwa, 193 
Iowa 844, 849, 186 NW 465; Kendall 
v. Des Moines, 183 Iowa 866, 870, 


167 NW 684. 

Minn.—lIhlen v. Edgerton, 140 Minn. 
822, 168 NW 12. 

Mo.—Kendrick v. Kansas City, 237 
Sw 1011. 

Pa.—Gower v. Harrisburg, 2 Pa. 
Diste Sy Co. 505, 1507. 

Vt.—Bigelow v. St. Johnsbury, 92 
Vt. 423, 105 A 34. 

“The driver ... cannot be held to 
the absolute duty of observing all de- 
fects and obstructions in the high- 

way.’ Kendall v. Des Moines, supra. 
\ Pee is no rule by which failure 
to look out for or discover danger, 
when there is no reason to apprehend 
any, can rightfully be held contribu- 
tory negligence, as a matter of law.” 
Spiker v. Ottumwa, 193 \lowa 844, 
849, 186 NW 465. 

“Tt has never been laid down as an 


[42 CG, J—547 


inflexible and unvarying rule of law 
that the driver of an automobile 
must keep his eyes constantly fixed 
on the roadbed and is affected with 
notice of every defect therein which 
can be detected by doing so; all that 
is required of him is to keep his eyes 
open and his wits about him, and he 
must look where he is driving.” 
Gower v. Harrisburg, supra. 

[a] A driver is not necessarily 
negligent in failing to keep a proper 
lookout, whereby he ran into a pile 
of frozen mud and snow in the street, 
when the accident occurred at night 
and the frozen mass was of such 
color and the lights and shadows 
were such that it was not clearly 
visible. Baldwin v. Norwalk, 96 
Conny tn 112) 7A 660s 

[b] Failure to see rope—(1) An 
eiderly man driving his automobile 
along the streets through a village, 
and striking a rope stretched across 
the street’ to” Shut ‘oft travel (there- 
from on account of a public celebra- 
tion, which rope was at a height of 
about four feet from the ground, and 
bore some flags or streamers attached 
to it, the presence of which rope he 
had no reason to suspect and of the 
existence of which he did not know, 
there being also bunting on other 
objects thereabout and a highly deco- 
rated temporary band stand in the 
eenter of the street just behind the 
ropes with sufficient room at each 
side to have allowed passing of vehi- 
eles, was not guilty of contributory 
negligence aS a matter of law. Ihlen 
v. Edgerton, 140 Minn, 322, 168 NW 
12, (2) In an action against a mu- 
nicipality for injuries received by an 
automobile driver through striking a 
rope stretched across a street, the 
fact that other persons who knew 
the street was barricaded could detect 
the rope at quite a distance does not 
show that plaintiff, who did not sus- 
pect the situation, was necessarily 
negligent in failing to see it. Ihlen 
v. Edgerton, supra. (3) Where the 
statute requires that automobiles 
shall be equipped with lights of suffi- 
cient power clearly to illuminate the 
road at a distance of two hundred 
feet ahead, but also requires reflec- 
tors so arranged that no dazzling 
rays shall rise more than forty-two 
inches above the surface at a point 
seventy-five feet or more ahead, it 
cannot be said aS a matter of law 
that a rope from four to six feet 
above the roadway would be _ so 
clearly revealed that a driver in the 
exercise of ordinary care would be 
bound to observe it. Clamper  v. 
Philadelphia, 279 Pa. 285, 124 A 132. 

e2. Owens v. Iowa County, 186 
Iowa 408, 169 NW 388. 


83. Albany v. Black, 214 Ala. 359, 
108 S 49. 
[a] The question of whether he 


actually saw and understood them is 
not material upon the liability of the 
highway authorities predicated upon 
the absence of warning. Albany v. 
Black, 214 Ala. 359, 108 S 49. 

84. Roper v. Greenspon, (Mo. A.) 


1920 Siw: BL495 Weste Constr. (Con yv. 
White, 130 Tenn. 520, 523, 172 SW 
301. 


“Tt was his duty to see what could 
have been seen.’”” West Constr. Co. v 


White, supra. 
85. Goodwin v. Concord, 79 N. H. 


he could have seen in time to avert a collision.** 
failure to have looked, however, in order to preclude 
recovery, must have contributed to cause the acci- 


[§ 516] (£) Failure To Anticipate Danger. 
driver of a motor vehicle is entitled to assume that 
all portions of the road intended for travel are 
reasonably safe®® in the absence of notice to the 
contrary,*” as where he is knowingly using a road 


42 C.J.] 849 


A 


The 


401, 111 A 304. 

[a] Thus, assuming that it was 
negligence for the driver of an au- 
tomobile not to look at the street in 
front of him, Such negligence could 
not contribute to an injury to the 
automobile when he drove off the end 
of a culvert which he could not have 
seen if he had looked. Goodwin v. 
Concord 79) INe tea 0A AY 304s 

86. Ala.—Albany v. Black, 214 Ala. 
359, 108 S 49. 

Ida.—Strickfaden v. Greencreek 
Highway Dist., 42 Ida. 738, 248 P 456. 

lowa.—Spiker y. Ottumwa, 193 
Iowa 844, 186 NW 465; Kendall vy. 
ae Moines, 183 Iowa 866, 167 NW 

Miss.—MecWhorter v. Draughn, 137 
Miss. 515, 102°S 567; Vicksburg v. 
Harralson, 136 Miss. 872, 101 S 713. 

N. J.—Geise v. Mercer Bottling Co., 
SOROS Ub trang Seperate : 

N. Y.—Corcoran v. New York, 188 
ING YC 131s 80 NEGO, 

N. D.— Wells v. Lisbon, 21 N. D. 
34, 128 NW 308. 

Utah. —Sweet v. Salt Lake City, 43 
Utah 306, 134 P 1167; 

Wash.—Dunkin - vy. 56 
Wash. 47, 105 P 149. 

W. Va.—Wells v. Marion County 
Ct. Sd We Va. 668, 102 Sm 472: 

Wis.—Zimmer v. Schmitt, 167 Wis. 
430, LOC NW) 739; Raymond vo Sauk 
County, V6t Wise 125; 166s INIWi 29- 
LRAI9I8E 425. 

“A traveler on a city street has the 
right to assume that all the parts 
thereof intended for travel are safe, 
and he is not open to the imputation 
of negligence if he fails to discern an 
unknown and concealed danger at the 
very instant necessary to prevent an 
impending disaster.” Concoranw ive 
New York, 188 N. Y. 131, 140, 80 NE 
660. 

Duty to maintain lookout see supra 
Sioiling 

Yravelers generally upon highways. 
see Highways § 461. 

87. Hutchinson v. Miller & Lux, 
Ine}; 60: Cal. Av W222) P) 394s) Dixon ww. 
Johnson, 27 Ga. A. 699, 109 SE 519. 

[a] Slippery surfaces.—A traveler 
on a highway must stand charged as 
a matter of law with knowledge that 
tar and oil just spread upon a high- 
way create a Slippery and therefore 
dangerous condition. Raymond vy. 
Sauk County, 167 Wis. 125, 166 NW 
29, LRAI918EF 425. 

tb] Width of bridge.—In view of 
a statute requiring that bridges shall 
be sixteen feet in width, a traveler 
on a road where the traveled portion 
is wider than that is bound to know 
that he is liable to come to a bridge 
only sixteen feet wide, with trusses 
or balustrades on each side, and it is 
his duty so to drive over this narrow 
passageway as to avoid collision with 
the trusses or guard rails of the 
bridge. Shannon v. Council Bluffs, 
194 Iowa 1294, 190 NW 951. 

[c] Objects off road as notice.— 
A traveler on a highway at night run- 
ning into a ditch in the highway 
which is part of the construction 
work on the highway is not as a 
matter of law guilty of contributory 
negligence in failing to see the ditch, 
by the fact that there was a pile of 
sand and a cement mixer and other 
objects at the side of the road about 
one hundred yards before the ditch 
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undergoing repair,®® and he is not bound to antici- 
pate dangerous defects or obstructions.*® 
to charge the driver of a ear with contributory 
negligence in the use of a highway, the danger 
must be so apparent that it could have been fore- 
seen by him by the exercise of ordinary care.°° 

[§ 517] (g) Leaving Traveled Way. 
necessarily neghgent for the driver of a motor ve- 
hicle to leave the traveled portion of the way for 


a short distance.°? However, the 
for one’s own convenience outside 


Saltzgaber v. Morrill 
Nebr. 392, 196 NW 


was reached. 
111 


[ad] A defective plank in a bridge, 
splintered or broken for about six 
inches, does not convey notice to the 
driver of a motor vehicle that the 
bridge is unsafe for use. Higgins v. 
Garfield County, 107 Nebr. 482, 186 
NW 347. 

88. Hutchinson v. Miller & Lux, 
Inc., 60 Cal. A. 1, 212 P 394; Wald- 
mann vy. Skrainka Constr. Co., 289 
Mo. 622, 634, 233 SW 242; Hamra v. 
Helm, (Mo. A.) 281 SW 103, 105. 

“He cannot go forward, relying on 
the presumption that the way is 
clear, but must exercise his faculties 
to see and discover the dangers that 
he may encounter from such obstruct- 
ing public work, and if he fails to do 
so, and is injured thereby, he cannot 
recover, on the ground that he him- 
self is guilty of contributory negli- 
gence.” Waldmann vy.  Skrainka 
Constr. Co., supra [quot Hamra v. 
Helm, supra]. 

s9. Al Ore oe. v. Black, 214 Ala. 

v. 


359, 108 S 4 
193 
Iowa 844, 186 NW 465. 


Dea ace Ottumwa, 
Kan.—Abbott v. Wyandotte County, 


94 Kan, 553, 146 P 998; Super v. 
Modell Vhps — 88 (Kany 7698; 9129 
1162. 


Miss.—MecWhorter v. Draughn, 137 
Miss. 515, 102 S 567. 

N. D.—Chambers v. Minneapolis, 
etc., R. Co., 37 N. D. 377, 163 NW 824, 
AnnCas1918C 954. 

Pa.—Kuntz v. Waldameer Co., 
Pa SUPT Cos 

“He was not bound to anticipate 
‘rand search for obstructions, but only 
to look ahead with his eyes open, and 
to set what ordinary vision would 
necessarily see.’ Albany v. Black, 
214 Ala. 359, 362, 108 S 49. 

[a] A driver is not bound to an- 
ticipate that a road on which he is in- 
vited to travel conceals a defect dan- 
gerous to him even while operating 
his machine with greatest care. 
Kuntz v. Waldameer Co., 68 Pa. 
Super. 73. 

[b] Defective or dangerous bridge, 
—The driver of a motor vehicle is not 
bound to anticipate that bridges are 
defective, washed out, or otherwise 
dangerous. Owens v. Iowa County, 
186 Iowa 408, 169 NW 388; Super 
As eae AM Gye Mechel MSGI A NSS MUL a 2) 
1162. 

{c] Washout.— To render’ the 
driver of a car guilty of contributory 
-negligence in passing close to the 
edge of the highway at a point where 
the fill had been undermined by flow- 
ing water, the danger must have been 
so apparent that it could have been 
foreseen by him in the exercise of 
ordinary care. Wilson v. Coe :Tp., 
233 Mich. 75, 206 NW 355. 

90. Wilson v. Coe Tp., supra. 

91. Travelers generally upon high- 
ways see Highways § 465. 

92. Conn.—Perrotti v. Bennett, 94 
Conn, 533, 109 A 890. 

Iowa.—Akin v. Madison County, 
178 Iowa 161, 159 NW 705. 
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Kan.—Hall v. Linn County, 119 
Kan) 88) 237) P9238: 
Ky.—Lancaster v. Broaddus, 186 


Ky. 226, 231, 216 SW 373. 
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In order 


It is not 


act of traveling 
of the way pre- 


Wis.—McChesney v. Dane County, 
171 Wis, 234, 177 NW 12. 

“Tt often happens that the driver 
of a vehicle in an emergency or in 
passing other vehicles and while ex- 
ercising ordinary care for his own 
safety leaves for a short distance the 
usually traveled part of the street, 
and when he does so if there is no 
warning of the danger and the physi- 
cal appearance outside of the traveled 
part does not give notice that it 
is unsafe, he cannot be said to be 
guilty of such contributory negli- 
gence aS would defeat a recovery if 
he is injured by dropping into an 
excavation or coming in contact with 
a dangerous obstruction in the margin 
of the beaten path that could not be 
discovered by the exercise of ordinary 


care on his part.” Lancaster v. 
Broaddus, supra. 
[a] igstrationsopvisence that 


the driver of an automobile was 
traveling with his wheels a few 
inches to the left of the traveled track 
at a point where the road was on a 
high embankment less than seven 
feet wide on a traveled portion, and 
that he struck a hole on the left side 
of the road whereby his car was 
damaged, does not show contributory 
negligence as a matter of law. Akin 
v. Madison County, 178 Iowa 161, 159 
NW 705. 

{b] Meeting and passing.—(1) In 
an action against a municipality for 
injuries received by an automobile 
driver when his car struck a curbing 
at the end of a culvert across the 
highway, allegations that the mu- 
nicipality had negligently allowed a 
large quantity of weeds to grow up 
around the curbing so that it was 
entirely hidden from view, and that 
plaintiff traveling along the road and 
meeting a tractor was obliged to turn 
out from the side of the road, and by 
reason of the negligence of the mu- 
nicipality in building the culvert too 
short and in allowing the curbing 
to become obscured by the weeds he 
ran into it and was injured, do not 
show as a matter of law that the 
driver was guilty of contributory 
negligence or that the alleged defect 
in the highway was not the proxi- 
mate cause of the injury. Roeser v. 
Sauk County, 166 Wis. 417, 165 NW 
1086. (2) Where an accident is 
caused by breaking through an 
earthen drain pipe, it cannot be said 
as a matter of law that a driver of a 
truck is negligent in turning off the 
paved way a distance of three feet 
upon an unpaved portion of the high- 
way upon the same level with it in 
order to avoid an approaching car, 
nor is the driver negligent as a mat- 
ter of fact. Perrotti v. Bennett, 94 
Conn. 533, 109 A 890. 

{c] Avoiding mud or slippery sur- 
face.—(1) While in general a traveler 
on a highway may not deviate from 
the traveled track and hold the mu- 
nicipality liable for injuries sustained 
at a point not within the traveled 
track of the highway, it is not con- 
tributory negligence as a matter of 
law to turn aside from the track a 
few inches, especially where the track 
is muddy and the driver runs one 
wheel in the grass at the side for 
sreater Safety. Branegan y. Verona, 


[§§ 516-518 


pared for the public has been held to constitute 
contributory negligence as a matter of law.%* 

[§ 518] (h) Use of Defective Way.°** 
the use of a highway with knowledge of a particular 
danger may preclude a recovery for an injury re- 
sulting therefrom,®® the use of a highway, notwith- 
standing knowledge of its dangers or defective con- 
dition, is not negligence per se,°® even though it is 
so used in the nighttime,®’ unless travel 1s wholly 
excluded therefrom.°® 
se to pass over a defective highway when there 


Although 


So it is not negligence per 


170 Wis. 137, 174 NW 468. (2) The 
driver of an automobile proceeding 
along the highway at a point where 
the highway jogged, and traveling at 
a reasonable rate of speed on the 
grass at the side of the traveled way 
in order to gain better traction, the 
ground being muddy, is not guilty 
of contributory negligence as a mat- 
ter of law in following the grassed 
portion of the highway at the point 
of such jog, whereby he ran into an 
open and unguarded ditch at the end 
of a culvert passing under the 
traveled part of the highway, where 
on account of the topography of the 
ground the ditch was not apparent, 
and after discovering it he was un- 
able to stop or turn aside in time to 
avoid it. Sweetman v. Green Bay, 
147 Wis. 586, 132 NW 1111. 

[da] Taking sidetrack.—In an ac- 
tion for damages to an automobile 
caused by striking a stump ten inches 
high in the center of the traveled 
sidetrack of a county road, which 
stump was partially concealed by 
green sprouts and by weeds but was 
visible for a distance of from fifty 
to seventy-five feet, evidence that 
plaintiff traveling at the rate of 
twelve miles per hour left the main 
traveled track and took the sidetrack 
is sufficient to support a finding of 
contributory negligence. Olmsted y. 
Greenfield, 155 Wis. 452, 144 NW 987. 

93. McChesney v. Dane County, 
171 Wis. 234, 177 NW 12. 

94. Choice of way generally see 
Highways § 464. 

95. Alameda County v. Tieslau, 
44. Cal. A. 332, 186 P 398; Raymond 
v. Sauk County, 167 Wis. 125, 166 NW 
29, LRA1918F 425. 

[a] Slippery condition.—The driver 
of an automobile who in broad day- 
light ‘knowingly drives over a high- 
way for the time made in a slippery 
and dangerous condition by reason of 
the application of tar and oil upon 
the same must take the responsibility 
for accidents happening to him by 
reason of such slippery condition, and 
is therefore chargeable with con- 
tributory negligence for a resultant 
injury as a matter of law. Raymond 
v. Sauk County, 167 Wis, 125, 166 NW 
29, LRA1918F 425. 

96. Kent County v. Pardee, (Md.) 
134 A 33; Walters v. Seattle, 97 Wash. 
657, 167 P 124; Hakes v. Pine Grove, 
169 Wis. 214, 172 NW 146; Raymond 
v. Sauk County, 167 Wis. 125, 166 
NW 29, LRA1918F 425. 

[a] Returning Over road.—_When 
one injured on a defective highway 
had passed over it in one direction 
a short while before, the jury might 
find that he believed, and had the 
right to believe, that he could safely 
use it on the return journey. Hakes 
ee ee Grove, 169 Wis. 214, 172 NW 

Knowledge of defect or obstruction: 
Generally see Highways § 463. 
Street see Municipal Corporations 

§§ 1819-18382. 

97. Dillabough v. Okanogan County, 
105 Wash. 609, 178 P 802; Hakes v. 
ee Grove, 169 Wis. 214, 172 NW 

98. Thompson Caldwell Constr, 
Co. v. Young, 294 Fed. 145; Holliday 
v. Athens, 10 Ga. A. 709, 74 SE 67; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is no convenient way of going around it, although 
it has been held that°a traveler having two reason- 
ably convenient ways for his journey, one of which 
is dangerous and the other not, assumes the risk 
of danger if he uses the dangerous way. 
while only ordinary care and prudence is demanded 
in the use of a highway with knowledge of its 
dangers,” such care and prudence must be com- 
mensurate with the necessities of the case.3 

[§ 519] (i) Speed—aa. In General. 
the driver of a motor vehicle to exercise reasonable 
care with regard to the speed at which he is driving 
may constitute contributory negligence precluding a 


recovery.* 


[§ 520] bb. Unlawful Speed. Driving at an un- 
lawful rate of speed is, according to the rule adopted 
in some jurisdictions, regarded as negligence per 
se, precluding a recovery, where it is the proximate 
cause of the injury;> in other jurisdictions it is 
held that failure to obey the traffic statutes or 
ordinances is not negligence per se unless the com- 
plaining party is one for whose benefit the statute 
Unlawful speed is in 


or ordinance was enacted.® 


Shawano County v. Froemming, 186 
Wis. 491, 202 NW 186. See Mum- 
bower v. Weaver, 282 Pa. 605, 128 A 
535 (where one half of road was un- 
der repair). 

99. Walters v. Seattle, 97 Wash. 
657, 167 P 124. 

1. Williams v. Main Island Creek 
Coal Co., 83 W. Va. 464, 98 SE 511. 


{a] Instruction held proper.— 
Holliday v. Athens, 10 Ga. A. 709, 
74 SE 67. 


2. Loose -v. Deerfield Tp., 187 
Mich. 206, 153 NW 913; Walters v. 
Seattle, 97 Wash. 657, 167 P 124. 

[a] Rule applied.— Where the 
highway as it appeared to the driver 
of a motor car showed only a slight 
raise in the roadbed which he con- 
cluded was a recently repaired sluice- 
way, and he could not discover the 
excavation behind the ridge until so 
close that he was unable to avoid 
it, there being no warning lights or 
barriers, he was justified in pro- 
ceeding, and the question of whether 
jin so doing he exercised the care an 
ordinarily careful and prudent man 
would have exercised under similar 
circumstances was a question for the 
jury. Loose v. Deerfield Tp., 187 
Mich. 206, 153 NW 913. 

Duty to anticipate danger see supra 


§ 516. 

3. Md.—Kent County v. Pardee, 
134 A 33. 

N. Y.—Moffett v. State, 128 Mich. 


156, 217 NYS 825; Easterbrook v. 
State, 122 Misc. 397, 202 NYS 896. 

Pa.—Shepherd v. Philadelphia, 279 
Pa. 333, 123 A 790. 

Wash.—Hurley v. Spokane, 126 
Wash. 213, 217) P 1004; walters 
vy. Seattle, 97 Wash. 657, 167 P 
124. 

Ont.—Roe v. Wellesley Tp., 43 Ont, 
L. 214. 

[a] For example (1) a person who 
has driven over a highway only. a 
few days before an: accident and 
knows that it is out of repair is 
bound to exercise caution in passing 
over it again, and failing to do so is 
guilty of contributory negligence pre- 
eluding recovery in an action for in- 
juries from the highway being out of 
repair. Roe v. Wellesley Tp., 43 Ont. 
L. 214. (2) In an action against a 
eity for the overturning of an auto- 
mobile claimed to result from the 
defective condition of a street the 
driver was chargeable with contribu- 
tory negligence where he was fully 
familiar with all the facts establish- 
ing the dangerous situation and at- 
tempted to drive on a steep street 
covered with ice in foggy and freez- 
ing weather and lost control of his 
ear resulting in the overturning. 
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But, 


Failure of 
duct.® 
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any view to be considered upon the question of 
negligence,’ and notwithstanding a statute, making 
punishable the operation of a motor vehicle at a 
rate of speed greater than is reasonable and proper, 
having regard to the traffic and use of the highway 
or so as to endanger the life or limb of any person 
or the safety of any property, may have been held 
too indefinite to be enforceable so far as it makes 
a violation of the act penal, the measure of care 
is not too indefinite to furnish a rule of civil con- 
A statute relating to speed, which has ref- 
erence to the protection of the person or property 
of another, does not apply as furnishing a test of 


negligence in an action for injury to the driver 


Hurley yv. Spokane, 126 Wash. 213, 
214, 217 P 1004 (where the court said: 
“Fully familiar with all the facts as- 
serted as establishing a dangerous 
situation, through constant associa- 
tion with them; experienced in’ the 
operation of automobiles; conscious 
of the hazard attendant upon the 
descent of a steep paved hill; know- 
ing that fog and frost produce the 
perfect condition of slipperiness 
which must result in uncontrollable 
skidding; charged with notice of the 
atmospheric conditions on this morn- 
ing, the ones in charge of this auto- 
mobile were, assuming the city’s pri- 
mary negligence, contributing to it 
in attempting the use of the street 
at the time they did’). (3) One who 
attempts to drive a motor vehicle 
down a hill which to his knowledge 
is covered with ice without putting 
on tire chains which he has with 
him is guilty of contributory negli- 
gence as a matter of law. eMaster- 
brook ‘v. State, 122-Mise. 397,° 202 
NYS 896. (4) An automobile driver, 
familiar with a highway, is guilty of 
contributory negligence in driving 
down a grade, the paving of which 


was rough and out of repair, at 
fifteen or twenty miles an hour. 
Moffett v. State, 128 Mise. 156, 217 


NYS 825. (5) Where a highway is 
in bad condition as to holes or ruts 
near the place of the accident, a 
motor cyclist who is familiar with its 
condition and, there being no obstruc- 
tions to his view, drives at a speed 
of between twelve and fifteen miles 
an hour into a. hole from three to 
three and one-half feet wide, from 
twenty to twenty-four inches long 
and eight to ten inches deep, which 
had existed near the center of the 
road for three months, is negligent. 
Shepperd v. Philadelphia, 279 Pa. 
Boehy clyey ey Shoe 

4, (Guliport, eter iract “Couns Vv. 
Manuel, 123 Miss. 266, 85 S 308; Mc- 
Grath v. Pennsylvania R. Co., 71 Pa. 
Super. 1, 3; Waddell v. Williamson, 
98 W. Va. 547, 127 SE 396; Roe v. 
Wellesley, Tp., 43 Ont. L. 214. See 
Franklin v. Kansas City, 213 Mo. A. 
154, 248 SW 616, (A.) 260 SW 502 
(negligence held for_jury); Sweet v. 
Salt Lake City, 43 Utah 306, 134 P 
1167 (question for jury). 

‘If he drives so fast that he can- 
not avoid what ordinary prudence 
would make a known obstruction, he 
is guilty of negligence.’ McGrath v. 
Pennsylvania R. Co., supra. 

[a] Twenty-five miles per hour 
at night not necessarily negligence. 
Abbott v. Wyandotte County, 94 Kan. 
5538, 146, P 998.) 

5. Ham vy. Los Angeles County, 46 


caused by a defect in the highway.® 

[§ 521] cc. Driving While Blinded or Dazzled. 
Where the driver of a motor vehicle is so blinded 
by the lights of an approaching car that he cannot 
see the road upon which he is traveling for a rea- 
sonably safe distance ahead, it has been held that 
ordinary prudence and care for his safety requires 
that he shall stop until the approaching ear has 
passed,’® although other authorities hold that the 


Cal. A. 148, 189 P 462; Schawe v. 
Leyendecker, (Tex. Civ. A.) 269 SW 
864. See Bibb County v. Williams, 
152 Ga. 489, 110 SE 275 (holding 
charge applying void statute reversi- 
ble error). 

[a] Statute construed.—A statute 
prohibiting a speed exceeding ten 
miles per hour on a “descent” of a 
road is not so clearly applicable to 
a portion of the road where the drop 
is one foot in thirteen feet or one 
foot in nineteen feet that a speed in 
excess of such limit on such a road 
is negligence per se. Weart v. Stauf- 


fer, 19’ Alta. Li. 471, [1928] 2 ‘West 
Wkly 51. 
[b] Fire department.— An ordi- 


nance limiting the speed of vehicles 
in a city has no application to a 
member of a fire department respond- 
ing to a fire call. Waddell v. Wil- 


Sparen 98" Wi.) Vials Ba Tee ener 
6. 

Injuries by motor vehicle see infra 
§§ 765-767. 

6. Walters v. Seattle, 97 Wash. 


657, 167 P 124. 

[a] Mflustration.—The object of a 
traffic ordinance or statute regulating 
speed of vehicles at crossings is to 
protect pedestrians and other users 
of the street and to avoid collisions, 
and hence in an action against a city 
for injuries resulting from the over- 
turning of an automobile due to 
defective condition of the street vio- 
lation by plaintiff of a speed ordi- 
nance cannot be relied on by the city 
as constituting negligence per se. 
Walters v. Seattle, 97 Wash. 657, 167 
P 124. 

7. Gregg v. Chapham, 6 Oh. A. 363, 
Bile Ouse. AALTIT 

[a] Driving a motorcycle at an 
unlawful rate of speed is evidence 
of negligence on the part of persons 
riding and driving the machine and 
should be considered by the jury on 
the question of contributory negli- 
gence, in colliding with an obstruc- 
tion in the road. Gregg v. Chapham, 
6) Oh AL 363 627 Oe Crags 3.7. 

8. Quarles v. Gem Plumbing Co., 
18 Ga. A. 592, 90 SE 92, 

9. Owens v. Iowa County, 186 
Iowa 408, 169 NW 388; Morehouse v. 
Everett, (Wash.) 252 P 157. 

10. Short v. State, 109 Misc. 617, 
179 NYS 539; 

[a] For example, a driver of an 
automobile, who ran into a gravel pit 
within the boundaries of a highway, 
but seven feet from the macadam 
paved portion of the highway, while 
blinded by headlights of an opposing 
car, has been held negligent as a 
matter of law. Short v. State, 109 
Misc. 617, 179 NYS 539. 
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failure to stop or slacken speed is not negligence 
In any event, his failure to 
stop or slacken speed may be considered as bearing 
A similar rule ap- 
plies where sunlight strikes the wind shield.*? 
[§ 522] dd. Driving through Smoke or Dust. 
is negligence to drive at a rapid rate through a 
cloud of smoke obseuring the highway,** although 
it has been held that the driver of a motor vehicle 
is not required to stop immediately where his view 


as a matter of law.'+ 


upon his exercise of due care.'” 


is obscured by a cloud of dust.® 


[§ 523] ee. ‘‘Radius of Lights’’ Rule. 
jurisdictions it is negligence for the driver of a 
motor vehicle to drive it in a dark place in which 
he has to rely upon its lights at a rate faster than 
enables him to stop or avoid an obstruction or 
defect within the radius of his hghts or within the 
distance to which his lights would disclose the ex- 
istence of obstructions,!® or at least a large obstruc- 


11. Kuntz v. Waldameer Co., 68 
Pa. Super. 73; Bigelow v. St. Johns- 
bury, 292) Vit. 428, 105 7A. 34, 

[a] Ellustrations.—(1) The fail- 
ure of the driver of a motor cycle to 
stop it when temporarily blinded by 
the lights of an approaching auto- 
mobile is not contributory negligence 
as a matter of law precluding a 
recovery for a defect in the roadway. 
Kuntz v. Waldameer Co., 68 Pa. 
Super. 73. (2) Evidence by a driver 
of a motor vehicle some short time 
before the accident to the effect that, 
when he met another motor vehicle, 
the reflection was so strong upon the 
wind shield that it reflected upon his 
eyeglasses and that it bothered him 
to see the road is not Sufficient to 
show as a matter of law that he may 
be negligent in driving, particularly 
where there was no evidence tending 
to show that at the time of the acci- 
dent his vision was affected in the 
way mentioned. Bigelow v. St. Johns- 
bury, 92 Vt. 423, 105 A 34. 

12. Kendrick v. Kansas City, (Mo.) 
237 SW 1011. . 

[a] Mllustration.—It is a question 
for the jury whether the driver of an 
automobile proceeds for an unrea- 
sonable distance after he has been 
dazzled by a light striking his wind 
shield while his eyes are thus daz- 
zled and whether in the exercise of 
due care he should have stopped, 
slowed down, or adjusted his wind 
shield. Kendrick. v. Kansas City, 
(Mo.) 237 5W 1011. 

Flynn v. West Hartford, 98 
Conn. 88, 118 A 517. 

{a] Question for jury.—Whether 
an automobile driver was negligent 
in failing to see obstructions in time 
to have avoided them was held a 
question for the jury where there 
was evidence from which it might 
have been found that the driver’s 
vision was interfered with by the 
sun striking the glass wind shield of 
his automobile and taking into con- 
sideration the low degree of visibility 
at the particular point and the right 
of plaintiff to rely upon the use of 
due care by defendant to keep its 
highways reasonably safe or to use 
reasonable care to warn travelers of 
defects. Flynn v. West Hartford, 98 
Conn. 83, 1r8 A 517. 

14. Warren v. State, 219 App. Div. 
124, 219 NYS 530. But see Fisher 
v. Southern Pac. Co., 72 Cal. A. 649, 
237 P 787 (where act in emergency 
was held not negligent per se). 

15. Bancroft v. Hast Montpelier, 
94 Vt. 163, 109 A 39. 

[a] Reason for rule.—Since the 
driver of an automobile may presume 
that a dangerous condition does not 
exist he is not as a matter of law 
guilty of contributory negligence in 
failing to stop as soon as he encoun- 
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It 


diately previous 


[$§ 521-523 


tion which at first view discloses the danger ;*? and 
this is true, although the driver in turning a curve 
is blinded by the lights of an approaching vehicle,'* 
or although the driver’s light does not shine di- 
rectly in the direction in which his vehicle is going 
as he is going around a curve,’® or although he is 
compelled under 
as required by a statutory regulation at or imme- 


the circumstances to dim his lights 


to the time of the aceident.2° Un- 


der similar conditions in other jurisdictions, it is 


held that he must be able to bring his vehicle to 


In some 


sonable care.?® 


ters dust obscuring his vision, after 
which an accident ensues through his 
running off an unguarded culvert. 
Bancroft v. East Montpelier, 94 Vt. 
163, 109 A39, 

16. Webster v. Pollock, 15 Oh. A. 
102; McGrath v. Pennsylvania R. Co., 
Tl, Pa. Super. J, 3 iknoxvillle ., .6tc:, 
Ca. v. Vangilder, 132 Tenn. 487, 178 
SIV LTS Re ASE Onl GAS table Ves e 
Constr. Co. v. White, 130 Tenn. 520, 
172 SW 301; O’Brien v. Alston, 61 
Utah 368, 213 P 791. See Ham v. Los 
Angeles County, 46 Cal. A. 148, 158, 
189 P 462 (where the court in hold- 
ing that an instruction was errone- 
ous which laid down a+ general rule 
of law that it is in all cases negli- 
gence per se to drive an automobile 
at night at a rate of speed which will 
not permit stopping within the dis- 
tance lighted by the lamps of the 
machine since it did not take into 
account the degree of darkness or 
known conditions of the road, said: 
“But we are not prepared to say that 
negligence may not be predicated as 
a matter of law, irrespective of any 
positive law as to speed limits, where 
an autgmobile is being driven in the 
night on any part of the highway, 
and where the driver is dependent 
upon the lights of his machine for 
knowledge of the condition of the 
road and the traffic upon it, and runs 
into an obstruction, if he drives ata 
rate of speed which will not permit 
him to stop or slow up within the 
radius illuminated by his lights, and 
the accident is proximately caused 
thereby’’). : 

“It is the duty of the driver of a 
car, driving on a dangerous highway 
on a dark, stormy night, to have his 
car under such control that he may 
stop or turn it away when objects 
intercepting his passage come within 
range of the rays of light from his 
lamps.’ McGrath vy. Pennsylvania R. 
Co., supra [quot Serfas v. Lehigh, 
ete. oR. \Compal0 Pan S00 no OSsm idiom cA 
370, 14 ALR 791]. 

“Tf the night is so dark that the 
operator of an automobile must de- 
pend upon the light from his machine 
to see the condition of the highway, 
he is negligent unless the machine is 
under such control that he can stop 
or avoid an obstruction or other 
traffic thereon within the range of 
the light produced by the lamps on 
his automobile.” 
15 Oh. A. 102, 1.05. 

17. Roper v. Greenspon, (Mo. A.) 
192 SW 149; Solomon vy. Duncan, 194 
Mo. A. 517, 185 SW 1141. 

18. Knoxville R., ete, Go. v. Van- 
fildery 32 Tenny 487g Sani emulated, 
LRAI1916A 1111. 

19. Knoxville R., etc., Co. v. Van- 
gilder, supra. 

20. Webster v. Pollock, 15 Oh. A, 


Webster v. Pollock, ! 


a standstill within the distance that he can plainly 
see objects or obstructions ahead of him.?! 
been held, however, that these rules represent a 
minimum of care and that circumstances may arise 
in which it would be reckless to drive at such a 
rate of speed or even at a rate approximating it,2? 
and they also have been rejected as a test of rea- 


It has 


Further, the driver cannot be re- 


OZ 

21. Fisher v. O’Brien, 99 Kan. 621, 
162 P 317, LRA1917F 610; Raymond 
v. Sauk County, 167 Wis. 125, 166 NW 
29, LRA1918F 425; Pietsch v..Mc- 
Carthy, 159 Wis. 251, 150 NW 482; 
Lauson v. Fond du Lac, 141 Wis. 57, 
428 NW 629, 135 AmSR 30, 25 LRANS 


22. Lauson v. Fond du Lac, supra. 
23. Spiker v. Ottumwa, 193 Iowa 
844, 186. NW 465; Owens v. Iowa 


County, 186 Iowa 408, 169 NW 388; 
Kendall vy. Des Moines, 183 Iowa 866, 
167 NW 684; Tierney v. Riggs, 
(Wash.) 252 P 163; Morehouse v. 
Everett, (Wash.) 252 P 157. See 
Tutsch v. Omaha Structural Steel 
Works, 110 Nebr. 585, 194 NW 731 
(where the court refused to apply 
the rule in the case of an unguarded 
ditch across the road). 

[a] Reasons for rule.—(1) “If the 
duty is imposed upon the driver cf 
an automobile to drive the same at 
such a rate of speed that it may al- 
ways be stopped within the distance 
that objects, defects, depressions, or 
obstructions in the highway may be 
clearly visible, the duty to provide 
barriers, lights, or warning to attract 
the attention of travelers upon the 
highway thereto would be so relaxed 
as to be easily avoided.’ Owens v. 
Iowa County, 186 Iowa 408, 416, 169 
NW 388. (2) “The rule contended for 
is, in our opinion, entirely too broad, 
and, if put in effect, would have very 
serious and unjust results. It loses 
Sight of the fact that one driving 
at night has, at least, some right to 
assume that the road ahead of him 
is safe for travel, unless dangers 
therein are indicated by the presence 
of red lights; it does not take into 
consideration the fact that visibility 
is different in different atmospheres, 
and that at one time an object may 
appear to be 100 feet away, while at 
another time it will seem to be but 
half that distance; it fails to consider 
the honest error of judgment common 
to all men, particularly in judging dis- 
tances at night; it loses sight of the 
fact that the law imposes the duty 
on all autos traveling at night to 
carry a red rear light and the duty 
on all persons who place obstruc- 
tions on the road to give warning by 
red lights or otherwise; it fails to 
take into consideration the glaring 
headlights of others and the density 
of the traffic and other like things 
which may require the instant atten- 
tion of the driver; it does not take 
into consideration that a driver at 
night is looking for a red light to 
warn him of danger, and not for a 
dark and unlighted auto or other ~ 
obstruction in the road.’ More- 
Douee v. Everett, (Wash.) 252 P 157, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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garded as negligent in failing to slacken speed im- 
mediately upon suddenly encountering fog, smoke, 
or mist and before he has had time to become aware 
of the fact that his lights do not render objects 
visible at such a distance that he will be able to 
stop before striking them.** 

[§ 524] (j) Driving without Lights or with In- 
sufficient Lights. It is contributory negligence to 
operate a motor vehicle with insufficient hghts to 
enable the driver to see objects ahead of him in 
time to avoid them,?> lights not being required 
merely to protect others than those in the auto- 
mobiles.2® So driving without the lights prescribed 
by statute is negligence per se if the violation of 
the statute contributes proximately to the acci- 
dent.27_ But violation of a statute requiring motor 
vehicles to be equipped with lights of a particular 
kind will not preclude a recovery for an injury 
from a defect or obstruction in the road unless 
such violation contributes to the injury.*S Although 
a statute requires a motor vehicle to be equipped 
with lights which shall render substantial objects 
clearly visible within a specified distance, the mere 
fact that a driver of a motor vehicle collides in 
the nighttime with a substantial object upon a 
straight highway with no intervening objects to 
obseure his view does not in itself establish that 
he failed in his duty to keep a reasonable lookout 
or that, if he did not so fail, the car was not 
equipped with the lights required by statute.?® 

[§ 525] (k) Driving on Wrong Side of Road. 
The mere fact that the driver of the motor vehicle 
was upon the left-hand side of the highway will 
not establish negligence as a matter of law,°° and 
a violation of a statutory duty to keep to the right 
will not preclude a recovery for an injury from a 
defect or obstruction in the highway unless it con- 
tributes to the injury.*t However, the fact that a 


24. ‘Kendrick v. Kansas City, (Mo.) 
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sence of evidence that he could not 
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motor cycle rider is upon the extreme left of the 
road at the time he strikes a depression may be 
considered as bearing upon his contributory negli- 
gence.*? 

[§ 526] (1) Approaching or Crossing Draw or 
Swinging Bridge. While the rule permitting one 
using a street to presume in the absence of warning 
to the contrary that it is reasonably safe and fit 
for travel®* includes stationary bridges,** such rule 
does not permit the traveler to dispense with the 
exercise of ordinary prudence in approaching a 
swinging bridge which he knows to be such, and at 
times turns for the passage of vessels.*° Where the 
driver of a motor vehicle, hearing signals that a 
drawbridge is about to be raised, attempts to outrun 
the opening of the draw, he is guilty of contribu- 
tory negligence, precluding a recovery for injuries 
sustained.*° 

[§ 527] (2) Negligence of Occupant or Guest— 
(a) In General. It is the duty of a guest or occu- 
pant of a motor vehicle other than the-driver to 
exercise due care for his own safety,®? and if he 
fails in that duty he cannot recover for an injury 
to which his own negligence has _ contributed.*§ 
Whether, under the particular circumstances, a 
plaintiff has acted as a person of reasonable and 
ordinary prudence is ordinarily a question for the 
Jue? 

Children. Under the rules applicable to negli- 
gence generally,*? a child by reason of its tender 
years may be incapable of negligence.*! 

[§ 528] (b) Knowledge of Characteristics of 
Driver.*? Although one invited to ride accepts the 
invitation with hesitation because of the fact that 
from past experience he regards the driver as a 
fast and careless driver, such fact does not establish 
his contributory negligence.*? 

[§ 529] (c) Control over Driver. If the occupant 


S. C.—Smoak v. Charleston County, 


237 SW 1011. 

25. Lauson’ vy. Eond du ac, 41 
Wis. 57, 123 NW 629, 135 AmSR 30, 
25 LRANS 40. See Fisher v. O’Brien, 
99 Kan. 621, 162 P 317, LRA1917F 610 
(recognizing rule). But see Wheeler 
ven niatoniay (Tex) Civ; As) 155) SW 
951 (in an action for personal injuries 
and injuries to plaintiff's automobile 
caused by its striking a stump in a 
street, an instruction that the fact 
that plaintiff was running his auto- 
mobile without lights would preclude 
a recovery was erroneous, even if 
there was evidence that this was the 
proximate cause of the aecident). 

26. Lauson v. Fond du Lac, 141 
Wis. 57, 123 NW 629, 135 AmSR 30, 
25 LRANS 40. 

27. Hutchinson v. Miller & Lux, 
Inc., 60° Cal. A. 1, 212 P 394. See Bibb 
County v. Williams, 152 Ga. 489, 110 
SE 275 (holding charge applying void 
statute reversible error). 

28. I1].—Lawrence v. Channahon, 
15 7 TES Ar 5605 i 

Iowa.—Whitlatch v. Iowa Falls, 199 
Iowa 73, 201 NW 83. 

N. D.—Chambers' v. Minneapolis, 
ete., R. Co., 37 N. D. 377, 163 NW 824, 
AnnCasi1918C 954. 4 

Pa.—Clamper v. Philadelphia, 279 
Pa. 385, 124 A 132. 

Utah.—Sweet v. Salt Lake City, 43 
Utah 306, 134 P 1167. 

[a] Rule applied.—The fact that 
the headlights of an automobile illu- 
minated the street for only twenty- 
five or thirty feet ahead, instead of 
two hundred feet as required by stat- 
ute, would not defeat the driver’s 
right to recover for injuries from 
driving into a rope across the street 
at such distance above it as to be 
out of the range of the direct rays 
of automobile headlights, in the ab- 


have stopped his car in time to avoid 
the accident, had he observed the rope 
within the limits of his headlights. 
Clamper vy. Philadelphia, 279 Pa. 385, 


124 A 132. 

29. Baldwin y. Norwalk, 96 Conn. 
1,112 A 660. 

{a] MT lustration.—Under a statute 


requiring motor vehicles to carry for- 
ward lights sufficient to reveal sub- 
stantial objects for a distance of one 
hundred and fifty feet, a driver is not 
necessarily guilty of contributory 
negligence, as for having failed either 
to keep a proper lookout or to have 
proper lights, in failing to see a 
frozen mass of snow and mud in the 
street, where it was of such color and 
the lights and shadows were such 
that it was not clearly visible. Bald- 
win v. Norwalk, 96 Conn. 1, 112 A 
660. 

30. Whitlatch v. Iowa Falls, 199 
Iowa 73, 201 NW 83. 

31. Whitlatch v. Iowa Falls, supra. 

82. White v. State, 1138 Mise, 595, 
185 NYS 237. 

33. See supra § 516. 

34. Gerrie v. Port Huron, 226 Mich. 
630, 198 NW 236. 

35. Gerrie v. Port Huron, supra. 

36. Mason v. Baltimore, 137 Md. 
476, 112 A 818, 13 ALR 939. 

87. Ky.—Frankfort v. Bowen, 205 
Ky. 309, 265 SW 785. 

Md.—Kent County v. Pardee, 134 
A 33; Dorchester County v. Wright, 
138 Md. 577, 114 A 573. 

Mo.—Melican v. Whitlow Constr. 
Co., 278 SW 361. 

N. J.—Schroeder v. Publie Serv. R. 
Co., (Sup.) 118 A 337. 

Oh.—Logan County v, Bicher, 98 
Oh. St. 432, 121 NE 535. 

Pa.—Kuntz v. Waldameer Co., 68 
Pa. Super. 73. 


U2 iss C2379, 12255 mH) S62. 

Wis.—Bowen y. Osceola, 185 Wis. 
11, 200 NW 766; Brubaker v. Iowa 
County, 174 Wis, 574, 183 NW 690. 

38. Dorchester County v. Wright, 
138 Md. 577%, 114 A 573:-Kalland w: 
Brainerd, 141 Minn. 119, 169 NW 475. 

[a] Distinct from imputed negli- 
gence.—The personal negligence of a 
passenger in a car is distinct from 
the negligence of the driver, imputed 
to the passenger because of agency 
or relationship. Kalland v. Brainerd, 
141 Minn. 119, 169 NW 475. 


39. See infra § 573. 
40. See Negligence [29 Cyc 535]. 
41. Raskin v. Sioux City, 198 Iowa 


865, 200 NW 3338. 

[a] Rule applied.—In an action 
against the city for injuries due to 
a defect in the street, proof that’ 
plaintiff was between five and six 
years of age makes qa prima facie 
case of freedom from contributory 
negligence, in view of the rule that 
a child of that age cannot be-guilty 
of negligence as a matter of law. 
Raskin v. Sioux City, 198 Iowa 865, 
200 NW 333. 

42. Knowledge as bearing on im- 
puted negligence see infra § 535. 

43. Marks v. Dorkin, (Conn.) 136 
A 83, 84. 

“There can be no contributory neg- 
ligence or assumption of risk arising 
on the part of an invited guest from 
the mere knowledge that the driver 
on former occasions has so driven his 
automobile as to indicate that he is 
likely to drive recklessly. This may 
be a circumstance imposing upon the 
guest, in the exercise of reasonable 
care, greater watchfulness. Con- 
tributory negligence or assumption of 
risk in relation to the negligent driv- 
ing of a car cannot arise until it is 


854 [42 C.J.] 
has the right of control over the operation of the 
motor vehicle, and permits it to be negligently 
driven, he may be charged with his negligent failure 
to exercise his right to require the driver to operate 
the car properly.*+ If the oceupant has no control 
over the driver or over the car, such fact is to be 
taken into consideration in determining whether he 
has been in the exercise of ordinary care for his 
own safety.*° 

[§ 530] (d) Failure To Keep Lookout. A guest*® 
or the wife of the driver,‘? where riding in a rear 
seat of the motor vehicle, is not bound to keep a 
lookout or to pay constant attention to the man- 
agement of the car.*8 

[§ 531] (e) Knowledge of Defect or Danger. Al- 
though the occupant of a motor vehicle has previ- 
ous knowledge of a defect in the road, his accom- 
panying the driver in the use thereof is not neces- 
sarily negligence,*® but he will be held to due care, 
taking into consideration his knowledge of the 
road’s condition.®° 

[§ 532] (f) Failure To Warn or Caution Driver. 
The duty of the guest or other occupant of the car 
not in control thereof with respect to the operation 
of the vehicle is resultant from known or appre- 
ciated circumstances reasonably requiring action 
upon his part,°+ and it is only where the driver is 
acting in a careless manner or is approaching a 
danger which is known to the guest or unknown to 
or is not apprehended by the driver that any duty 
devolves upon the guest to caution or warn the 
driver.®°? While it may be his duty to protest or 
caution the driver in case hé observes that a motor 
vehicle is being operated at an excessive or dan- 
gerous rate of speed®* or where he observes an 
imminent danger,°* his duty to do so must ordi- 
narily be determined as a question of fact under 
the circumstances of the particular case.®> The 
failure of the occupant to warn the driver cannot 
be regarded as contributory negligence where any- 
thing’ which he might have said after discovery of 
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the danger could not have aided the driver or 
changed the result.°® 

[§ 533] (g) Position in or upon Vehicle. The oc- 
cupant of a motor vehicle is not as a matter of law 
negligent in respect of the position in which he is 
riding where the position assumed is not obviously 
and inherently dangerous.®’7 So one who is riding 
upon a tool box on a motor truck is not as a matter 
of law negligent where the box is wide and securely 
fastened to the truck and there is an upright stand- 
ard within reach.®8 However, the action of the 
occupant of a vehicle may be such as to be re- 
garded as negligence as a matter of law.®® 

[§ 534] (h) Intoxication of Guest or Driver. The 
intoxication of the guest or occupant of the auto- 
mobile is not material,°° unless by reason thereof 
he failed to exercise such care for his own safety 
as might be ordinarily expected of a sober man of 
ordinary prudence under similar circumstances, and 
but for such failure on his part the injury would 
not have happened.*t However, the jury are en- 
titled to consider the fact of intoxication as a cir- 
cumstance along with other evidence bearing upon 
the question of care.6* Where the driver of the 
automobile is intoxicated and the guest or occupant 
with full knowledge of such condition voluntarily 
enters the vehicle and permits himself to be driven 
about, he is guilty of contributory negligence,®* pre- 
cluding a recovery for an injury to which the 
driver’s intoxicated condition contributed,®* and 
even if, while prosecuting the journey, the driver 
becomes so intoxicated as to lose control of the ve- 
hicle or to become reckless, and this fact is known 
to the passenger, ordinary care requires the passen- 
ger to call upon the driver to stop and allow him 
to alight or to turn the management of the vehicle 
over to another capable of properly directing it.% 

[§ 535] (i) Imputed Negligence. Under the rules 
applicable to questions of imputed negligence gen- 
erally,®® although there is some contrary author- 
ity,®? as a general rule the negligence of the driver 


disclosed to, or ought to have been|134 A 33, 386; Cleveland R. Co. v. 58. Burke vy. District of Columbia, 
known to, the guest that the driver| Heller, 15 Oh. A. 346; Brubaker v. | supra. 

is driving negligently; in other|Iowa County, 174 Wis. 574, 580, 183 59. Frankfort v. Bowen, 205 Ky. 
words, a guest, merely because he} NW 690. 309, 265 SW 785. 


believes or fears from past experi- 
ence that a driver of a car may drive 


“In fact useless cautions and ad- 


[a] A mere licensee on a fire truck 


negligently, does not assume the risk 
of any such negligence or fail to use 
due care by accepting an invitation 
to ride.” Marks v. Dorkin, supra. 

44. Gosnell v. Southwold Tp., 16 
OntWN 266 [app allowed on other 
grounds 46 Ont. L. 265, 17 OntWN 
136, 50 DomLR 176]. 

45. Melican vy. Whitlow Constr. 
Co., (Mo.) 278 SW 361; Bowen v. 
Osceola, 185 Wis, 11, 200 NW 766. 

46. Uvalde v. Stovall, (Tex. Civ. 
A.) 279 SW 889. 

47. Brubaker v. Iowa County, 174 
Wis. 574, 183 NW 690. 


48. Brubaker v. Iowa County, 
supra. 

49. Kent County v. Pardee, (Md.) 
134A) 33. 

{a] Muddy road.—‘It is not neg- 


ligence per se to ride in an automo- 
bile over a muddy and slippery road, 
even in the nighttime.” Dillabough 
v. Okanogan County, 105 Wash, 609, 
617, 178 P 802. 

50. Kent County v. Pardee, (Md.) 
134 A 33. 

[a] More than ordinary care, un- 
der the circumstances, is not re- 
quired. Kent County v. Pardee, (Md.) 
134 A 33. 

51. Marks v. Dorkin, (Conn.) 136 
A 83; Melican v. Whitlow Constr. Co., 
(Mo.) 278 SW 361. 

52. Kent County v. Pardee, (Md.) 


vice are more often harmful than 
otherwise.” Kent County v. Pardee, 
supra. 


“Much advice and many sugges- 
tions to the driver by one sitting in 
the rear seat are not conducive to 
the best management of the car.” 
Brubaker v. Iowa County, supra. 

53. Jefson v. Crosstown St. R. Co., 
72 Misc. 103, 129 NYS 2338; Bowen v. 
Osceola, 185 Wis. 11, 200 NW 766; 
Brubaker v. Iowa County, 174 Wis. 
574, 188 NW 690. 

54. Wentworth v. Waterbury, 90 
Vt. 60, 96 A 384; Bowen v. Osceola, 
185 Wis. 11, 17, 200 NW 766. 

“Advice and suggestions of a gra- 
tuitous passenger to his host are not 
ordinarily accepted in good grace.” 
Bowen v. Osceola, supra. 

[a] MIllustration.—A passenger in 
an automobile sitting beside the 
driver, who, seeing a horse and wagon 
blocking a culvert eight or twelve 
rods away, does not mention the 
fact to the driver whose failure to 
see the same until only fifteen feet 
distant results in an accident, is 
guilty of contributory negligence. 
Wentworth v. Waterbury, 90 Vt. 60, 
96 A 334. 

55. See infra § 574. ‘ 

56. Melican v. Whitlow Constr. 
Co., (Mo.) 278 SW 361. 

57. Burke yv. District of Columbia, 
42 App. (D. C.) 438. 


is aS a matter of law guilty of con- 
tributory negligence precluding a re- 
covery, where he is struck by an 
overhead trestle while he is climbing 
over the top of the truck. Frankfort 
v. Bowen, 205 Ky. 309, 265 SW 785. 

60. Winston v. Henderson, 179 Ky. 
220, 200 SW 3830, LRA1918C 646. 


61. Winston v. Henderson, supra. 
62. Winston vy. Henderson, supra. 
63. Winston v. Henderson, supra; 


Delaney v. Toronto, 19 OntWN 523 
lapp dism 49 Ont. L. 245, 64 DomLR 
122]. 

[a] Where several persons en- 
gaged in a drinking bout and subse- 
quently drove along a road in an 
automobile and suffered an accident 
claimed to have been due to negligent 
construction of the road, the negli- 
gence of the driver could be imputed 
to all the occupants. Kinnie v. Mor- 
ristown, 184 App. Div. 408, 172 NYS 
21 


64. Winston v. Henderson, 179 Ky. 
220, 200 SW 830, LRA1918C 646; De- 
laney v. Toronto, 19 OntWN 523 [app 
dism 49 Ont. L. 245, 64 DomLR 122]. 

65. Winston v. Henderson, 179 Ky. 
220, 200 SW 330, LRA1918C 646. 

66. See Negligence [29 Cyc 548]. 

67. Wilson v. Coe Tp., 233 Mich. 
75, 206 NW 355; Geeck v. Lucken- 
bill, 215 Mich. 288, 183 NW 729% 
Jewell v. Rogers Tp., 208 Mich. 318, 
175 NW 151. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 535-536] 


will not ordinarily bar a recovery by an occupant 
of the vehicle who has no control over him,°* and 
this rule is not affected by the fact that the occu- 
pant and the driver are closely related or members 
of the same family,®® but the neghgence of the 
driver may be imputed to the occupant where the 
relation between them is such that the occupant has 
eontrol over the movements of the vehicle,’? or 
where they are engaged in a joint undertaking.” 
Knowledge possessed by a passenger in a_ hired 
ear of the want of care and skill of the driver 
bears upon his contributory negligence and not 
upon an imputation of negligence.” 

Negligence of parent. The negligence of a father 
driving a ear will not be imputed to the child in 


68. U. S.—Baltimore v. Maryland, 
166 Fed. 641, 92 CCA 335. 

Ga.—Holloway v. Milledgeville, 35 
Ga. A. 87, 132 SE 106; Savannah v. 
Waters, 27 Ga. A, 813, 109 SE 918. 
ean ——Ferry v. Waukegan, 205 Ill. A. 

Iowa.—Lawrence v. Sioux City, 172 
Towa 320, 154 NW 494. 

Md.—Baltimore v. State, 146 Md. 
440, 126 A 130. 

Mo.—Boyd v. Kansas City, 291 Mo. 
622, 237 SW 1001; Roy v. Kansas City, 
204 Mo. A. 332, 224 SW 132. 

Mont.—Laird v. SBerthelote, 63 
Mont. 122, 206 P 445. ; 

Nebr.—Boomer vy. Lancaster County, 
212 NW 613; Reudelhuber v. Douglas 
County, 100 Nebr. 687, 161 NW 174. 

N. J.—Schroeder v. Public Serv. R. 
Go.; (Supi) 118 A 3372 

N. Y.—Fraser vy. State, 112 Misc. 

186 


19, 182 NYS 491. 
N. Charlotte, 
N. C. 649, 120 SH 466. 


C.—Graham v. 

Pa.—Sisson v. Philadeiphia, 248 Pa. 
140, 93 A 936. 

Tex.—Dallas v. Maxwell, (Commn. 
A.) 248 SW 667 [rev” (Civ. A.) -231 
SW 429]; Uvalde v. Stovall, (Civ. A.) 
279 SW 889. 

Va.—Virginian R. Co. v. Farr, 136 
SE 668; Boyd v. Mahone, 142 Va. 
690, 128 SE 259. : 

Wash.—Neagle v. Tacoma, 127 
Wash,. 528, 221 P 588; Dillabough v. 
Okanogan County, 105 Wash. 609, 178 
P 802; Beach v. Seattle, 85 ‘Wash. 
379, 148 P 39. 

Wis.—Druska v. Western Wiscon- 
sin Tel. Co., 177 Wis. 621, 189 NW 
152. See Lauson v. Fond du Lac, 141 
Wis. 57, 123 NW 629, 185 AmSR 30, 
25 LRANS 40 [overr in principle 
Reiter v. Grober, 173 Wis. 493, 181 
NW 739]. ; 

Alta.—Scott v. Calgary, [1926] 4 
DomLR 1013, [1926] 3 WestWkly 722. 

Ont.—Gosnell v. Southwold Tp., 16 
‘OntwWN 266 [app allowed on other 
grounds 46 Ont. L. 265, 17 OntWN 
136, 50 DomLR 176]. 

See Gregg v. Claphan, 6 Oh. A. 363, 
Die ORO. cA A (instruction upon im- 
puted negligence of operator of motor 
cycle held properly refused). 

Compare Feeley v. Melrose, 205 
Mass. 329, 91 NE 306, 137 AmSR 445, 
27 LRANS 1156 (holding that, al- 
though negligence was not imputed 
to occupant, it prevented the defect 


from being the sole cause of the in- 
jury). 
{a] Employer riding in employee’s 


car.—Where an employee is, of his 
own choice and at his own cost, driv- 
ing his own automobile to the place 
~where work is to be performed, his 
negligence is not imputable to his 
employer, riding in the back seat of 
the automobile, and not directing or 
controlling its operation. Dorchester 
County v. Wright, 138 Md. 577, 114 
A 573. 

[b] Employee riding in employ- 
er’s car.—The negligence of an em- 
ployer is not imputed to workmen 
riding with him to their place of 
work where they have no control over 
him as driver. Neagle v. Tacoma, 
127 Wash. 528, 221 P 588. 
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[ce] 
the driver of a hired automobile is 
not imputable to the hirer, who is 
riding in the car but takes no part in, 


and gives no direction as to, its 
management except to direct the 
chauffeur as to his destination. 


Harding v. New York, 181 App. Div. 
251, 168 NYS 265. 

{d] Passenger for hire.—The neg- 
ligence of the driver of a vehicle is 
not imputable to a passenger therein 
for hire, having and assuming no 
right of control over the movements 
of the car and not engaged in a joint 
undertaking with the driver, in an ac- 
tion by the passenger against a city 
for injuries received on account of a 
defect in the_ street. Kalland ov. 
Brainerd, 141 Minn. 119, 169 NW 475. 

69. Holloway v. Milledgeville, 35 
Ga, A. 87, 132.SE 106; Laird—v._Ber- 
thelote, 63 Mont. 122, 206 P 445; Gos- 
nell v. Southwold Tp., 16 OntWN 266 
[app allowed on other grounds 46 


Ont. L. 265, 17 OntWN 136, 50 Dom 
LR 176]. ; 
[a] Husband and wife.—Holloway 


v. Milledgeville, 35 Ga. A. 87, 132 SH 
106; Pettitt v. Kansas City, (Mo. A.) 
267 SW 954; Laird v. Berthelote, 63 


Mont. 122, 206 P 445; Norfolk, etc., 

R. Co. v. James, (Va.) 136 SE 660. 
70. Atchison, etc., R. Co. v. Mc- 

Nulty, 285 Fed. 97; Savannah v. 


Waters, 27 Ga. A. 813, 109 SE 918; 
Lytle v. Hancock County, 19 Ga, A. 
193, 91 SE 219; Sisson v. Philadelphia, 
248 Pa. 140, 93 A 936; Gosnell v. 
Southwold Tp., 16 OntWN 266 [app 
allowed on other grounds 46 Ont, L. 
265, 17 OntWN 136, 50 DomLR 176]. 

[a] Where the parents of a boy 
permit him to drive their car in which 
they are riding, his contributory neg- 
ligence is imputed to them so as to 
preclude their recovery for injuries 
from the highway’s being out of re- 


pair. Roe v. Wellesley Tp., 43 Ont. L. 
214. 
[b] Mere request of passenger in 


motor cycle side car that driver take 
him out riding would not make driver 
passenger’s agent in operation of mo- 
tor cycle so as to render driver’s 
negligence a bar to recovery for death 
of passenger in plunge over. un- 
guarded declivity at end of street. 
Baltimore v. State, 126 Md. 440, 126 


A 130. 
71. Savannah v. Waters, 27 Ga. 
A. 813, 109 SE 918; Wentworth v. 


Waterbury, 90 Vt. 60, 96 A 334; Hur- 
ley v. Spokane, 126 Wash. 213, 217 P 
1004. See Brubaker v. Iowa County, 
174 Wis. 574, 188 NW 690 (holding 
the fact that a husband and wife 
were traveling together to another 
city where they intended to pursue 
their several avocations did not es- 
tablish that they were in a joint en- 
terprise within the meaning of the 
rule). 

[a] Mlustrations.—(1) The negli- 
gence of an automobile driver in 
sending the car down the embank- 
ment of a culvert is imputable to a 
passenger in the car, engaged with 
the driver in the common purpose of 
taking two ladies for an afternoon’s 
drive. Wentworth vy. Waterbury, 90 
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[42 C.J] 


an action by his child, who was riding with him, 
for the recovery of damages resulting from injuries 
to his own person." 

Negligence of owner. 
which is being driven by a friend of the owner is 
not chargeable with the contributory negligence of 
the owner in failing to equip the car with brakes in 
compliance with the statutory requirement."* 

[§ 536] 2. Liability of Person Causing Defect or 
Obstruction—a. In General. Under the rules ap- 
plicable in the case of travel generally,’> one whose 
negligent or unlawful act causes a defect or obstruc- 
tion in the highway is liable for an injury to a 
motor vehicle or its occupants occasioned thereby,”® 
as, for example, a contractor for the construction 
Hired vehicle.-—Negligence of; Vt. 60, 96 A 334. 


The occupant of a car 


(2) Where plaintiff 
and her brother, who was driving the 
car, which belonged to their father, 
were using the car with their father’s 
permission and on a common venture, 
the contributory negligence of the 
driver was imputable to plaintiff. 
Hurley v. Spokane, 126 Wash, 213, 217 
P 1004. 

{b] Owner and guest.—In an ac- 
tion against the municipality for in- 
juries suffered by an invited guest 
riding in the car, due to a defect 
in the highway, the fact that the in- 
jured person was riding at the invi- 
tation of the driver for their com- 
mon pleasure does not constitute a 
joint enterprise such as to render 
him responsible for the negligence of 
the driver; the guest must be in a 
situation to assume the control, or 
control in some manner, the means 
of locomotion. Lawrence v. Sioux 
City, 172 Iowa 320, 154 NW 494. 

[c] Direction as to- route.—The 
fact that a ride is undertaken at the 
suggestion of the person injured, who 
also suggests the route which shall 
be taken, does not establish that he 
is engaged in a joint enterprise with 
the driver. Cram v. Des Moines, 185 
Iowa 1292, 172 NW 23. 


72. Kalland v. Brainerd, 141 Minn. 
119, 169 NW 475. 
73. Raskin v. Sioux City, 198 Iowa 


865, 200 NW 3383. 

74 Scott v. Calgary, [1926] 4 Dom 
LR 1013, [1926] 3 WestWkly 7221. 

75. liability as to travelers gener- 
ally on: 

Highways see Highways § 442. 
Streets see Municipal Corporations 

§§ 1864-1885. 

76 U. S. — Thompson Caldwell 
Constr. Co. v. Young, 294 Fed. 145. 

Cal.—Martin v. Shea, 182 Cal. 130, 
187 P 23. 

Ga.—Dixon v. Johnson, 27 Ga, A. 
699, 109 SE 519. See Great Cosmo- 
politan Shows v. Petty, 7 Ga, A. 236, 
66 SE 624 (where automobile was 
damaged by striking the guy ropes 
and tent pins of a tent occupying a 
street as part of a street carnival). 

Kan.—Galvin v. Stanton, 120 Kan. 


393, 243 P 1049. 


Ky.—Pugh v. Cet ee 214 Ky. 
312, “383 SW 89, 46 ALR 939. 

Mass. —Zegeer v. aeoreee Mig. 2Cos 
226 Mass. 146, 115 NE 291. 

Miss.—McWhorter v. Draughn, 134 
Miss. 247, 98 S 597. 
yg OFF v. Wells, (A.) 270 SW 

ay 

Nebr.—Tutsch v. Omaha Structural 
Steel Works, 110 Nebr. 585, 194 NW 
731; Forslund v. Swenson, 110 Nebr. 
188, 192 NW 649. 

N. J.—Sadlon v, Jannarone, 132 A 


749; Kimble v. Kavanaugh, 128 A 
259; Reinauer v. Hackensack Water 
Cope ZINew dla Ovni OomAL how 


N. Y.—Ruppert v. New York, 90 
Misc. 365, 153 NYS 100. 

N. D.—Chambers v. Minneapolis, 
etc. eRe [Con 37 .N.2 D..3:77, 1163) NW 
824, AnnCas1918C 954. 

Oh.—Cleveland R. Co. 
15 Oh. A. 346. 

Pa.—Lane v. E. Ms Mullen, Ine., 
285 Pa. 161, 131 A 718. 


v. Heller, 


s 
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or repair of a highway or bridge,’® a street rail- 
road company,’® one making an opening in a street*® 
or highway,*! or one conducting operations at the 
So an adjoining landowner making an 
unlawful use of the street in the conduct of his 
business may be held to a high degree of care to 


roadside.®? 


protect the public from injury.** 


An independent contractor is not relieved from 
such lability by the fact that the county or mu- 
nicipality, under the circumstances, is not liable.** 
immunity upon the 
ground that he was performing a governmental 
funetion as agent of the state where he has agreed 
to construct or repair a road for a valuable con- 
sideration according to plans and specifications fur- 
nished by the state highway commission, although 
a state engineer is in charge to see that the work 
is done according to plans and specifications.®® 
A contractor who right- 
fully enters upon a highway for the purpose of 
improving a street has a right to barricade and 


A eontractor eannot claim 


Road closed for travel. 


Tenn.—Knoxville R., ete. Co. v. 
Vangilder, 132 Tenn. 487, 178 SW 
GIN DEPAUL 91 GAWD: 

Tex.—T. J. Mansfield Constr. Co. 


v. Gorsline, (Civ. A.) 278 SW 485. 
Utah.—O’Brien v. Alston, 61 Utah 
3868; 213 P 790. 
Va.—Boyd v. Mahone, 142 Va. 690, 


128 SH 259. 

Wash.—Johnston v. Seattle Taxi- 
cab, ete., Co., 85 Wash. 551, 148 P 
900, 


W. Va——Williams vy. Main Island 
Creek Coal Co., 83 W. Va. 464, 98 SE 
511. 


Wis.—Zimmer v. Schmitt, 167 Wis. 
430, 167 NW 739. 

Alta.—Halpin v. Smith, 15 Alta. L. 
537, 53 DomLR 381, [1920] 2 West 
Wkly 753. 

{a] Primary liability—Where by 
the mere omission of the county court 
to act promptly in causing the re- 
moval of an obstruction placed by 
another in a county road under its 
control, from which arises a cause 
of action for which both are jointly 
and severally responsible, the county 
court being the passive or permissive 
agent, and the obstructor the active 
agent, the former, although liable, is 
only secondarily so, while the latter 
is primarily liable, ‘and in any event 
must finally respond to the injury 
suffered because of the obstruction. 
Williams v. Main Island Creek Coal 
Co., 83 W. Va. 464, 98 SE 511. 

77. U. S. — Thompson Caldwell 
conser. Co. v. Young, 294 Fed, 145. 

Ga.—Dixon v. Johnson, 27 Ga. A. 
699, 109 SE 519. 

Kan.—Galvin v. Stanton, 120 Kan. 
393, 243 P 1049. 

Mass.—Zegeer v. Barrett Mfg. Co., 
226 Mass. 146, 115 NE 291. 

Mo.—Melican v. Whitlow Goneer: 
Con 208 SW S61. 

Nebr.—Bauer, etc., 
Roofing Co., 107 Nebr. 831, 
Dos 

N. 
749, 

N. Y.—Ruppert v. New York, 
Misc. 365, 153 NYS 100. 


Co. v. National 
187 NW 


J.—Sadlon v. Jannarone, 132 A 
90 


Pa.—Mumbower v. Weaver, 282 
Pa. 605, 128 A 535. 
Tex.—T. J. Mansfield Constr. Co. 


v. Gorsline, (Civ. A.) 278 SW 485. 

Utah.—Brower v. Moran Pav. Co., 
58 Utah 349, 199 P 144; Metcalf v. 
Mellen, 57 Utah 44, 192 P 676; Davis 
Va Mlellens 55. Utah 9, 9182) 1920047 
ALR 1193. 

Va.—Boyd v. Mahone, 142 Va. 690, 
128 SE 259. 

Alta.—Halpin v. Smith, 15 Alta. L. 


Dot, Do pon 381, [1920] 2 West 
Wkly V5 
[a] Need not be independent con- 


tractor.—A contractor repairing the 
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obstruct the public travel over the section of the 
street being improved.*® 
under process of reconstruction by an independent. 
contractor has been closed to travel by order of a 
state highway commission, the contractor may be 
liable because of an unguarded obstruction where 


Notwithstanding a road 


he knows that the way is being habitually used by 


many people.** 


plaintiff ’s 


streets of a municipality is respon- 
sible for injuries to an automobile 
or its occupants by reason of his 
neglect or wrong in stringing a rope 
across the street at the place where 
the repair was being made, whatever 
his relationship with the municipality 
may be. Mumbower v. Weaver, 282 
Pa. 605, 128-A 535. 

78. Grennell v. Cass County, 193 
Iowa 697, 187 NW _ 504; Tutsch v. 
Omaha Structural Steel Works, 110 
Nebr. 585, 194 NW 731. 

Knorr vy. Wells, (Mo. A.) 270 
SW 391; Schroeder v. Public Serv. 
RA COs (N. J. Sup.) 118 A 337; Cleve- 
land Re Co: van Hellen) ato ‘Oh. A. 

346, 

80. Martin v. Shea, 182 Cal. 130, 
187 P 23; Zimmer v. Schmitt, 167 Wis. 
430, 167 "NW 739. 

[al Care required.—The obliga- 
tion to make a permanent restora- 
tion of a highway being imposed 
upon a water company which has 
made an excavation therein, it is 
bound to use reasonable care during 
the process of restoration to see that 
persons traveling on the highway 
shall come to no harm by reason of 
the defective condition caused by it. 
Reinauer vy. Hackensack Water Co., 
920 Ni Jen dans, 2 LOD Ave 15: 

Sl. Halpin vi Smith; 15 Alta, -l. 
537, 53 DomLR 381, [1920] 2 West 
Wkly 753. 

82. Cal.—Fisher v. Southern Pac. 
CotaiZeCalwAw G40 2 oN mean 

Miss.—McWhorter vy, Draughn, 134 
Miss. 247, 102 S 567. 

N. J.—Doherty v. Romano, (Sup.) 
135 A 62; Kimble v. Kavanaugh, 128 
A 259. 

Pa.—Miller v. American Car, ee 
Co., 74 Pa. Super. 66. 

Tex.—Keevil v. Ponsford, (Civ. A.) 
173 SW 518. 

W,. Va.—Williams v. Main Island 
Creek Coal Co., 88 W. Va. 464, 98 SH 
isla 

[a] Scoffolding.—One who con- 
structs and maintains. scaffolding in 
the street in the process of construc- 
tion of a building in such a manner 
as unduly to narrow the road may 
be liable for an injury occurring 
through the falling of a motor vehicle 
over a bank at the other side of the 
road. Williams v. Main Island Creek 


CoaleiCo;,)- 83 Wa Viaw 464, 9°98) (SE 
Ela 
{b] Burning thicket causing 


smoke to drift across the highway 
held to present a jury question as 


to negligence. Fisher v. Southern 
Pac. Co.) 72 Cal. °A.1649) 237 PVs. 
83. Miller v. American Car, etc., 
Co., 74 Pa. Super. 66. 
84. Thompson Caldwell Constr. 
Co. v. Young, 294 Fed. 145; Grennell 


Partially accepted work. The fact that the road 
commission had aceepted the paving on one side of 
the street at the crossing where the accident hap- 
pened, and had opened the road to the public, is no 
defense to the contractor who was still in charge 
of work at that crossing, and whose failure to main- 
tain guards as he agreed resulted in the injury to 
automobile.** 

Passage over private property. Where the owner 
of land by invitation, express or implied, induces 
the use of a passageway over his land, he is bound 
to use ordinary care to keep it safe for passage.®® . 

[§ 537] b. Basis of Liability—(1) Contract or 


v. Cass County, 193 Iowa 697, 187 NW 
504; Melican v. Whitlow Constr. Co., 
(Mo.) 278 SW 361; T. J. Mansfield 
Constr. Co. v. Gorsline, (Tex. Civ, A.) 
278 SW 485. 

[a] The fact that a county is not 
liable for injuries caused by obstruc-— 
tion on a bridge while in the course 
of construction by an independent 
contractor does not make the contrac- 
tor immune from liability for such 
injuries caused by his negligence. 
Grennell v. Cass County, 193 Iowa 
697, 187 NW 504. 

85. Boyd v. Mahone, 142 Va. 690, 
128 SE 259. 

86. Davis v. Mellen, 55 Utah 9, 182: 
P 920, 7 ALR 1193; Shawano County 
v, Froemming, 186 Wis. 491, 202 NW 
it 

[a] Invitation.—Where a portion 
of the highway under reconstruction 
had been withdrawn from public use,, 
and a barrier with a warning sign 
and red lantern erected at the en- 
trance thereto, the fact that an open- 
ing had been left at the side of the 
barrier for the convenience of per- 
sons living along the portion of the 
highway so withdrawn, and such 
opening could be seen permitting pas- 
sage to one side of the barrier, can- 
not be construed as an invitation to 
the general public to travel thereon 
in the face off positive and absolute 
warning conveyed by the barrier with 
the red lantern and sign. Shawano 
County v. Froemming, 186 Wis. 491,. 
202 NW 186, 

[b] Trespasser.—Where ‘the pe- 
tition shows that ‘there was no otner 
barrier or obstruction of any kind 
or character, or anything else, to in- 


dicate that said public road was: 
closed, or to call attention to the 
fact that said wire was so sus- 
pended,’” it does not show that 
plaintiff was a trespasser. Dixon v. 
aateae 27) (Gas WAS 6.9.9) 20 Sees Es 

Contributory negligence see infra 

87. Thompson Caldwell Constr. 


Co. v. Young, 294 Fed. 145. 

88 Metcalf v. Mellen, 57 Utah 44, 
192 P 676. 

89. Reddington v. Getchell, 40 R. 
I, 468, 101 A 128. 

[a] hus, in an action for the 
death of an automobile driver whose 
automobile was overturned at night 
in a gulley on defendant’s land, 
whether defendant’s implied invita- 
tion to use the highway on his land 
was limited to daytime, because by 
ordinances an adjacent parkway was. 
open to the public only between sun- 
rise and sunset, is a question for the 
jury. Reddington v. Getchell, 40 R. I. 
463, 101 A 123. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Tort. Under the rule adopted in some jurisdictions 
that contracts requiring a contractor for a public 
improvement to take certain precautions for the 
protection of the public inure to the benefit of any 
one of the public who is injured by his negligent 
failure to take such precautions,®® a paving con- 
tractor, who agreed with the highway commission 
that he would ‘ouard unsafe places near the work 
and do all other things necessary to prevent acci- 
dents, is hable in tort to an automobile driver, whose 
machine was damaged because of the paving con- 
tractor’s breach of his contract in that respect.®4 
But the fact that a contractor engaged in improving 
a street has agreed in his contract with the state 
road commission to provide ‘‘a competent watchman 
at all times to protect the work from traffic, or dam- 
ages of any nature until traffic is admitted,’’ did 
not render him negligent in failing to place a watch- 
man on the work, as far as an automobilist, who 
ran into a barricade erected to warn the public 
that the street was closed to travel, was concerned.®? 
‘Where the primary duty rests upon the city or other 
municipality, one who contracts with it to perform 
such duty is not lable in tort to one injured by 


MOTOR VEHICLES 


Nebr.—Bauer, etce., Co. v. National’ 


857 


[42 C.J.] 


his breach of such contract and to whom he owes no 
immediate duty.®? 

[§ 538] (2) Nuisance or Negligence.°* As has 
been noted in another title, the liability of one who 
without authority of law creates a dangerous con- 
dition in the highway may be based upon the the- 
ory that the defect or obstruction constitutes a 
nuisance;®> but while, where stones are placed in 
the road for the purpose of blocking wagon wheels 
and are left there after the wagon is removed, liahil- 
ity may attach upon the ground of negligence to 
the driver of a motor vehicle who strikes such stones 
and is injured,®® liability will not attach on the 
ground of the creation of a nuisance by the leaving 
of a readily removable object of this character in 
the road.°? 

[§ 539] c. Character of Defect or Obstruction— 
(1) In General. The rule stated in a preceding sec- 
tion as to the liability of a person causing a defect 
or obstruction in the way®® has been applied with 
reference to obstructions across®® or obstructions 
in! the way; to failure to warn of dangers;? to 
unguarded or unlhghted excavations,? or to un- 


vides barriers and warning lights to 
show that the street is blocked. Scott 


831, 187 NW 
v. Calgary, (Alta.) [1926] 4 DomLR 


90. See Municipal Corporations § 

1876. Roofing Co., 107 Nebr. 
91. Metcalf v. Mellen, 57 Utah 44,'| 59 

192.) 616; 
92. 55 Utah 9, 


Davis v. Mellen, 
LSZeP 920 ALR 11935 

93. Cochran v. Public Serv. Elec- 
tric) Co 97 INe Js a 480 EL A620: 

[a] For example, where a motor 
truck eollides with an _ unlighted 
safety aisle in a city street, recovery 
ecannot be had against one who has 
contracted with the city to keep such 
aisle lighted from dusk to dawn. 
Cochran v. Public Serv. Electric Co., 
STUN. Se) Le A80, AT AN.6205 


94. Theory as affecting defense of 
Seige nates negligence see infra § 
49, 

95. See Highways § 442. 

96.- Francis vi .Gaffey; 211 -N- -Y: 
47, 105 NE 96. 

97. Francis v. Gaffey, supra. 

98. See supra § 536. 

99. Ga.—Davis v. Smiley, 33 Ga. 


A. 508, 126 SE 904. 
Miss.—MeWhorter v. Draughn, 134 


Miss. 247, 98 S 597. 
N. J.—Rohan v. American Suger 
Refining Co., 94 N. J. L. 256, 109 A 


346. 

Pa.—Mumbower v. Weaver, 282 Pa. 
605, 128 A 535. 

Tex.—St. Louis Southwestern R. 
Co. v. Ristine, (Commn. A.) 234 SW 
1086; St. Louis Southwestern R. Co. 
v. Ristine, (Civ. A.) 219 SW 515. 

{a] Hoisting rope.—Whether un- 
der the circumstances the keeping 
of a rope stretched across a street 
without warning or other steps for 
the protection of travelers is negli- 
gence may present a jury question. 
Rohan v. American Suger Refining 
Co, 94 EN eee 256, 09) Ass 4e6. 

{b] Chain.—‘‘Persons who loaded 
logs on side of road by means of a 
chain extending across road so that 
when taut the chain was about six 
feet above the ground, and who gave 
automobile driver who approached 
chain no warning thereof, though the 
chain was dark in color, were negli- 
gent.””’ McWhorter v. Draughn, 134 
Miss. 247, 98 S 597. 

ale 18k S.—Thompson Caldwell 
Constr, Co. v. Young, 294 Fed. 145. 

Ga.—Dixon v. Johnson, 27 Ga. A. 
699, 109 SE 519. 

Towa.—Grennell v. Cass County, 
193 Iowa 697, 187 NW 504. 

Ky.—Pugh v. Caer e pure, 214 Ky. 
312, 288 SW 89, 46 ALR 939. 

Mass.—Reed v. Edison Hlectric 
Tllum. Co., 225 Mass. 163, 114 NE 289. 

Mo.—Ross v. Hoffman, (A.) 269 
SW 679. 


N. Y.— Francis v. Gaffey, 211 N. Y. 
47, 105 NE 96; Huyler v. New York, 
160 App. Div. 415, 145 NYS 650. 

Pa.—Lane v. E. A. Mullen, Inc., 285 
Pay 161, Loh As Ti1s. 


Tenn.—Knoxville R., ete. Co. v. 
Vangilder, 132 Tenn. 487, 178 SW 
DLA URAL OF GA a lads 


Wash.—Tierney v. Riggs, 252 P 163. 

Alta.—Secott v. Calgary, [1926] 4 
DomLR 1013, [1926] 3 WestWkly 722. 

[a] Paving block.—Where a com- 
pany engaged in repairing the paving 
on a viaduct, which was closed to 
trafic during the repairs, left a 
wooden paving block lying loosely on 
the top of a partially completed as- 
phalt paving, and plaintiff's truck 
bringing a load of material struck 
the block, was deflected from its 
course and slid along the slippery 
surface and over the edge of the via- 
duct, such facts are sufficient to sup- 
port a finding of negligence in so 
leaving the paving block in the street 
and that it was the proximate cause 
of plaintiff's injury, although ordi- 
narily such a block of wood in the 
roadway might not be negligence. 


Bauer, ete., Co. v. National Roofing 
Co., 107 Nebr. 831, 187 NW 59. 
[b] Steam shovel.—-Lane v. E. A. 


Mullen, Inc., 285 Pa. 161, 131 A 718. 

[e] Viaduct.—(1) A railroad com- 
pany which has been authorized to 
construct a viaduct over a street is 
not liable for an injury resulting 
from an obstruction of the street by 
a supporting pier unless the plan 
adopted is manifestly unsafe. Pugh 
v. Catlettsburg, 214 Ky. 312, 283 Sw 
89, 46 ALR 939. (2) While a rail- 
road company at the instance: of a 
borough constructs an underground 
passage for a street to eliminate a 
dangerous grade crossing, and piers 
are erected in the cartway of the 
street in the passage to support the 
overhead structure, and the railroad 
company by its agreement with the 
borough is under no duty to see that 
the passage is properly lighted, the 
railroad company is not liable for 
personal injuries to the owner of an 
automobile who, while driving at 
night, runs into the piers which were 
without a red light or other means 
of warning. McGrath v. Pennsyl- 
vania R. Co., 71 Pa. Super..1. 

{d] One moving a house through 
the streets of a city who fails to 
leave sufficient room at the side of 
the house to permit vehicles to pass 
is guilty of negligence unless he pro- 


1013, [1926] 3 WestWkly 722. 

[e] Complete freedom from ob- 
struction.—It is not to be expected 
that a temporary bridge, or even a 
public highway, will be kept as 
smooth or free from obstruction or 
defects as the floors of business 
places generally are. Creitz v. Wol- 
verine Engineering Co., 213 Mich. 402, 
181 NW 966. 

PIN ale S.—Thompson 
Constr. Co. v. Young, 294 Fed. 145. 

Ga.—Davis v. Smiley, 33 Ga. A. 
508, 126 SE 904. 

Kan.—Galvin v. Stanton, 120 Kan. 
393, 2438 P 1049. 

Mass.—Zegeer v. Barrett Mfg. Co., 
226 Mass. 146, 115 NE 291. 

Mo.—Melican v. Whitlow Constr. 
Co., 278 SW 361; Roper v, Greenspon, 
272 Mo. 288, 198 SW 1107, LRA1918D 
126 [rev (A.) 192 SW 149]. 

Nebr.—Tutsch v. Omaha Structural 
Eiee! Works, 110 Nebr. 585, 194 NW 
Ylasil. 4 

N. J.—Kimble v. Kavanaugh, 128 A 


Zeon Doherty v. Romano, (Sup.) 135 
A 62. 
[a] Statutory duty.—The fact 


that a contractor engaged in the 
construction of a road fails to place 
warning signs at intersections as re- 
quired by statute notifying the pub- 
lic that the road is dangerous to 
travel will justify a finding of negli- 
gence. Galvin v. Stanton, 120 Kan. 
393, 243 P 1049. 

[b] Slippery surface.—A contrac- 
tor engaged in spraying a road with 
a slippery substance may be guilty 
of negligence in failing properly to 
warn travelers thereon. Zegeer ‘v. 
Barrett Mfg. Co., 226 Mass. 146, 115 
NE 291. 

[ec] Sufficiency.—Where a contrac- 
tor constructed a ditch across the 
highway when building a culvert and 
piled the dirt at the side of the road, 
it is a debatable question whether a 
red light placed at the side of the 
road on the pile of dirt was a suf- 
ficient warning of the impassibility 
of the road ivself. Tutsch v. Omaha 


Structural Steel Works, 110 Nebr. 585, 
194 NW 781. 
3. Cal.—Martin v. Shea, 182 Cal. 


TBO Te et iG}. 

Ga.—Davis v. Smiley, 33 Ga. A. 508, 
126 SE 904. 

Mo.—Malican v. Whitlow Constr. 
Co., 278 SW 361. 

Nebr.—Tutsch v. Omaha Structural 
Steel Works, 110 Nebr. 585, 194 NW 
731. 
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lighted barriers, or obstructions;® to insufficient 
barriers ;® or to negligently refilled street openings.” 

[§ 540] (2) Structures Required by Law. A prop- 
erty owner is not liable for damages occasioned by 
a collision between a motor vehicle and a structure 
on a publie highway which is required of the prop- 
erty owner by law, and which he cannot avoid plac- 


ing in the position in which it is.® 


[§ 541] (3) Hlectric Wires and Poles. 
phone or telegraph company may be held liable for 
the injuries caused by an automobile colliding with 
one of its poles which is located so near to the 


N. J.—Schroeder v. Public Serv. R. 
Co., Sup.) 118 AS 33% 
N. D.—Chambers vy. Minneapolis, 
ete., R. Co., 37 N. D. 377, 163 NW 824, 
AnnCas1918C 954. 
- Utah.—Brower v. Moran Pav. Co., 
58 Utah 349, 199 P 144. 
Alta.—Halpin v. Smith, 15 Alta. L. 


537, 583 DomLR 3881, [1920] 2 West 
Wkly 753. 
[a] Extent of duty.—(1) A street 


railroad making an excavation in a 
street for the purpose of repairing 
its tracks crossing a railroad at 
street intersection owes the public a 
high degree of care in guarding the 
excavation and warning travelers. 
Schroeder v. Public Serv. R. Co., (N. 
J.) 118 A 337. (2) “The covering was 
placed over the south part of the 
road, and the ditch was left open 
across the north part. Persons driv- 
ing westward along the north side 
of the road were obliged to return 
toward the south side, at a sufficient 
distance, to get on the plank cover- 
ing. The duty to place lights ade- 
quate for warning applied equally for 
the benefit of those persons driving 
in the one direction as to those going 
in the opposite direction.” Melican 
v. Whitlow Constr. Co., (Mo.) 278 
SW 3:61, 365. (38) Evidence that an 
open cut across a road made by a 
railroad company was’ unguarded 
and unprotected in any way is suf- 
ficient to sustain a finding of negli- 
gence, whether or not the road at the 
intersection with the railroad was a 
street or public highway; the duty 
to safeguard the cut was owing to 
licensees as well as it would have 
been to lawful users of the way in 
question, considered as a legal high- 
way. Chambers v. Minneapolis, etce., 
OO ot IND. Shige LOOAINW asad, 
AnnCasi1918C 954. 

4 Davis v. Smiley, 33 Ga, A. 508, 
126 SE 904; Davis v. Mellen, 55 Utah 
9,182 P 920; 7 ALR 1193: 

[a] A contractor engaged in im- 
proving a city street must place suit- 
able lights in the nighttime on barri- 
cade to warn the public of the pres- 
ence of the barricade, and that the 
portion of the street closed and bar- 


ricaded is not open to travel. Davis 
v. Mellen, 55 Utah 9, 182 P 920, 7 
ALR 1193. 


5. Mo.—Ross vy. Hoffman, (A.) 269 
SW 679; Roper v. Greenspon, (A.) 210 
SW 922. 

N. Y.—Huyler v. New York, 160 
App. Div. 415, 145 NYS 650. 

Tenn.—Knoxville R., ete, Co. v. 
Vangilder, 132 Tenn. 487, 178 SW 
1117, LRA1916A 1111. 

Tex.—Keevil v. Ponsford, (Civ. A.) 
173 SW 518. 


Wash.—Tierney v. Riggs, 252 P 
163. 
{a] Wagon.—It is gross negli- 


gence to leave a wagon loaded with 


brick in such a position as to ex- 
tend from ten to sixteen feet into 
the street from the curb without 


placing red lights upon it at night 
as required by ordinance in the case 
of any obstruction upon a= street. 
Keevil sve, Ranstord) .CLex;” Civ. “As) 
173 SW 518. 

[b] Wrecked automobile.—One 
whose automobile was wrecked and 
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traveled part of the highway as to interfere with 
the use of the highway,® provided the location of 
the pole is the proximate cause of the injury..° A 
company engaged in the distribution of. electricity, 
erecting poles for the carriage of its wires by the 
roadside, must anticipate such uses of the road as 
will probably occur and provide against accidents 


from such causes as may be reasonably antici- 


A. tele- 


who abandoned the wreck on a public 
highway and leaves it unguarded by 
lights or otherwise at night and does 
not use proper and reasonable dili- 
gence to warn travelers on the high- 
way of the obstruction is liable for 
injuries received by an occupant of 


another automobile which collided 
with the wreck. Huyler v. New 
York, 160 App. Div. 415, 145 NYS 


650. 

6 Tutsch v. Omaha_ Structural 
Steel Works, 110 Nebr. 585, 194 NW 
731; Mroezek v. Smolenski, 216 App. 
Div. 264, 214 NYS 668; Ruppert v. 
New York, 90 Misc. 365, 153 NYS 100; 
Schawe v. Leyendecker, (Tex. Civ. 
A.) 269 SW 864; Brower v. Moran 


"Pay. ‘Co.,, 58 Utah’ 349;1909" P44. 


[a] Sufficiency. — (1) Barriers 
erected to prevent danger to trav- 
elers or to warn the public of the 
dangerous condition of a street must 
be at least reasonably sufficient for 
that purpose. Brower v. Moran Pav. 
Co. 58) Utah 5340 99 Peas ae eC2) ste 
is quite manifest that no liability 
on the part of the defendant can be 
predicated on the mere demolition of 
a barrier by an automobile weighing, 
as testified to, from five to eleven 
tons running on a down grade.... 
A contractor, under circumstances 
Similar to those in the case at bar, 
cannot be expected ‘to erect such a 
barrier... as to make such an ac- 
cident well nigh impossible,’ and... 
he is not ‘in the position of an in- 
surer against possible accidents.’ ”’ 
Ruppert v. New York, 90 Misc. 365, 
367, 153 NYS 100. (8) Failure to 
place any barrier along a sewer ditch 
across a street other than three or 
four feet of dirt, which could be 
seen three or four hundred yards, is 
not negligence, proximately causing 
damage to an automobile running into 
a culvert in an attempt to avoid the 
ditch, whether “light barricade’ re- 
quired by ordinance refers to weight 
or illumination, “barricade” being an 
obstruction or block to prevent pas- 
sage. Schawe v. Leyendecker, (Tex. 
Civ. A.) 269 SW 864. (4) Where a 
contractor constructing a culvert in 
the highway made a ditch ten feet 
wide and nine feet deep across the 
road, and put a barricade to the 
west thereof but not to the east, evi- 
dence that a traveler coming from 
the east failed to see the ditch in 
time to avoid injury is sufficient to 
present a jury question whether de- 
fendant was negligent in not placing 
a barricade across the road east of 
the ditch, Tutsch v, Omaha Struc- 
tural Steel Works, 110 Nebr. 585, 194 
NW 7381. 

[b] Negligence held not shown.— 
A road contractor who places a bar- 
rier across the road fifty or sixty 
feet from where it would be first 
visible to one turning in from an- 
other road and who places danger 
signs and red flags along such road 
in such a way as to give ample warn- 
ing and opportunity to stop to any 
ordinarily prudent and vigilant driver 
is not guilty of negligence to one 
injured in bright daylight through 
failing to observe the barrier until 
coming within from three to seven 
feet from it. Mroczek yv. Smolenski, 


‘tion 


pated.14_ Where the breaking of a pole is caused by 
circumstances which it is not called upon reasonably 
to anticipate, the company is not liable for the 
death of the occupant of an automobile due to the 


216 App. Div. 264, 214 NYS 668. 

7, Zimmer v. Schmitt, 167 Wis. 
430, 167 NW 739. 

{a] Primary duty.—When a water 
company has made an excavation 
across a highway for the purpose of 
laying a pipe, its primary liability 
to restore the highway to its normal 
condition is not affected by the fact 
that the same duty rests also upon 
the public authorities. Reinauer v. 
Hackensack Water Co., 92 N. J. L. 8, 
TO byeAG to, 

[b] The method to be adopted by 
a water company which has made 
an excavation in the highway, to pre- 
vent injury to travelers on the high- 
way, is to be determined by it, pro- 
vided that the method selected shows 
reasonable care used for the protec- 
of the public. Reinauer v. 
Hackensack Water Co., 92 N. J. L. 8, 
105 Al 5: 

{c] Permanent restoration.—(1) 
The failure of a water company 
which has made an excavation in @ 
highway and refilled the excavation 
to remedy the natural subsidence of 
the refilled dirt, and permanently to 
restore the highway to its normal 
condition, warrants a finding of neg- 
ligence making it responsible for 
the injury to a traveler upon the 
highway whose motor vehicle struck 
the depression so caused. Reinauer 
v. Hackensack Water Co., 92 N. J. L. 
8,105 A 15. (2) When a water com- 
pany has made an excavation of the 
highway for the purpose of laying 
a water pipe, its duty to restore the 
highway to its normal condition is 
not fulfilled by refilling the trench if 
it thereafter fails to remedy the de- 
pression caused by the natural sub- 
sidence of the refilled dirt. Reinauer 
v. Hackensack Water Co., Supra. 

8. W. B. Wood Co. v. Balsam, 100 
N. J. L. 275, 126 A 480. 

[a] Fire escape.—A property own- 
er is not liable for injuries to a 
truck coming in collision with a fire 
escape located on its building on the 
theory that it constitutes a private 
nuisance, where the fire escape was 
ordered placed by the department of 
labor and was approved by it after 
completion. W. B. Wood Co. v. Bal- 
sam, 100 N. J. L. 275, 126 A 480. 

9. Druska vy. Western Wisconsin 
a Co., “177 Wis. 621, 189. >5NiW 
152. 

Location of poles or wires for dis- 
tribution of electricity generally see 
Electricity § 39. 

10. Druska vy. Western Wisconsin 
Tel. Co., supra. 

[a] Illustration.—Where, through 
a slight inattention of the driver, the 
car suddenly swerved from the beaten 
track of the highway and came in 
contact with a telephone pole which 
was about twelve inches outside the 
traveled track of the highway, a 
jury is warranted in finding that the 
location of the pole was the proxi- 
mate cause of the accident. Druska 
v. Western Wisconsin Tel. Co., 177 
Wis. 621, 189 NW 152. 

Proximate cause generally see in- 


fra § 546. 

11. Stewart v. San Joaquin Light, 
ore Co., 944. Cal. (A. 202 SGaiaes 
160. 
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falling of a wire upon him.1? The company will 
not be liable for an injury caused by collision be- 
tween a motor vehicle and a pole, where under the 
circumstances of the case it could not reasonably 
have anticipated that a vehicle would leave the 
traveled portion of the highway and come in ¢on- 
tact with the pole.t® An electric company which, 
having removed a pole, allows it to remain lying 
on the ground by the side of the highway in such 
a manner as unnecessarily to obstruct and endanger 
the rights of those using the highway may be liable 
upon the ground of causing a nuisance,'* and where 
a car skids against such a pole and runs along it 
until it collides with a standing pole, its presence 
in the highway may be found to be the proximate 
eause of the accident.? 

[§ 542] (4) Fallen Trees. The occupant of land 
abutting on a highway is under no obligation to 
place a light at night upon a tree which has been 
blown down across the highway so as to form an 
obstruction thereof or to warn passers-by of its 
existence, and is not liable for injury to a motor 
ear which ran into the obstruction at night.1¢ 

[§ 543] (5) Hedges Obstructing View. An owner 


of land adjoining a crossing of highways, along’ 


which high hedges are permitted to grow so as to 
obstruct the view of those who at‘right angles ap- 
proach the corner of the land at the intersection of 
the highways, is not lable in damages to those who 
are injured in an automobile collision on the eross- 
ing of the highways.*? 


1%. Stewart v. San Joaquin Light, 
etc., Co., supra. 
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[§ 544] (6) Fence against Trespassers. One who 
erects a fence to prevent travelers from trespassing 
upon his property is required to exercise such care 
in the construction of the fence and in notice of 
its presence as an ordinarily prudent person would 
exercise under the same or similar circumstances.'® 

[§ 545] (7) Crossing Gates. A bridge company 
is not required to place a light on the arm of each 
gate at a crossing; all that is necessary is to have 
sufficient lights either upon the arms of the gates 
or elsewhere to enable a person exercising ordinary 
care for his safety to see the arm of the gate? It 
is, however, the duty of such a company to give 
reasonable warning by the sounding of a gong or 
otherwise of an intention to lower the gates.”° 

[§ 546] d. Proximate Cause. To impose liabil- 
ity upon the person causing a defect or obstruction 
in the way, his act or omission must have been 
the proximate cause of the injury.24_ Where the 
traveler has notice of the condition of the highway, 
the question of whether a contractor constructing the 
way had placed barriers, lights, or other such warn- 
ings is not material.2? However, the fact that the 
person injured has traveled over the road a day or 
two previously will not establish that the posting of 
warning signs would have been without effect.?° 

[§ 547] e. Vehicle Operated without License or 
Registration. Under the general rule already 
stated,?4 the fact that one is driving a motor vehicle 
which has not been registered as required by statute 
will not preclude a recovery against one construct- 


mobile 


in the narrow passage, to 
turn 


{a] For example, a power com- 
pany maintaining a rotten pole was 
not liable for the death of a guest 
in an automobile, who was’ electro- 
cuted when the automobile ran into 
and broke the pole, where it could 
not reasonably have been anticipated 
that a vehicle would leave the trav- 
eled portion of the highway and come 
in contact with the pole, and by 
reason thereof cause it to break and 
fall, not being called upon as a mat- 
ter of law to take such precautions 
as would prevent injuries which 
might result from such _ contact. 
Stewart v. San Joaquin Light, etc., 
Co., 44 Cal. A. 202, 186 P 160. 

Proximate cause generally see in- 
fra § 546. 

13. Stewart v. San Joaquin Light, 
ete., Co., 44 Cal, A. 202, 186 P 160. 

14. Reed y. Edison Electrie Illum. 
Co., 225 Mass. 163, 114 NE 289. 

15. Reed v. Edison Electric [llum., 


Co., supra. 

16. Hudson v. Bray, [1917] 1 K. 
B. 520. 

17. Bohm y. Racette, 118 Kan, 670, 
236 P 811, 42 ALR 571. 

18. Rosenberg  v. 
Colo. 80, 189 P 25. 

19. Louisville Bridge Co. v. Iring, 


180 Ky. 729, 203 SW 581. ; 
20. . Louisville Bridge Co. v. Iring, 


21. Cal.—Martin v. Shea, 182 Cal. 
130, 187 P 23; Alameda County v. 
Tieslau, 44> Cal. A. 1332, 186 Po 398; 
Stewart v. San Joaquin Light, etc., 
Co., 44 Cal. A, 202, 186 P 160. 

Ga.—Davis v. Smiley, 33 Ga. A. 
508, 126 SE 904. 

Mich.—Helber v. Harkins, 210 Mich. 
580, 178 NW 46. 

N. Y.—Zorn v. New York, 85 Misc. 
*45, 147 NYS 70. 

Tex.—Schawe v. Leyendecker, (Civ. 
A.) 269 SW 864. 

Utah.—Davis v. Mellen, 55 Utah 9, 
182 P 920, 7 ALR 11938. 

Wis. —Druska v. Western Wiscon- 
sin Tel. Co.,177 Wis. 621,189 NW 152. 

[a] Held proximate cause.—(1) 
Where it appears, through a slight 
inattention of a driver of an auto- 


Tennant, 68 


caused either by the slipping of some 
dishes in the car, or by his momen- 
tary attention: to plaintiff, who was 
riding in the car, that the car sud- 
denly swerved from the beaten track 
of the highway and came in contact 
with a telephone pole which was 
about twelve inches outside of the 
traveled track of the highway, the 
jury were warranted in finding that 
the location of the pole was the 
proximate cause of plaintiff's injury. 
Druska v..Western Wisconsin Tel. 
Cor, 177. Wis. 621, 7189 NW db 29 2 @) 
In an action for injuries received by 
a passenger in an automobile through 
striking building material left by de- 
fendant projecting over the curb in 
front of his premises, the driving of 
an automobile in the street was not 
such an independent and intervening 
act as could not have been contem- 
plated or anticipated by defendant 
when he placed the obstruction where 
it was. Helber v, Harkins, 210 Mich. 
580, 178 NW 46. 

{b] Held not proximate cause.— 
(1) Where a person making an ex- 
eavation in the street is not negligent 
in his failure to place a sign or bar- 
ricade other than the pile of dirt 
thrown across the road at the place 
where the excavation is, an injury 
sustained by one driving into such 
ditch is either unavoidable or is 
caused by the negligent act of the 
driver in driving his vehicle at a 
rate of speed in violation of law, 
thereby preventing him from _ stop- 
ping it within the space he had after 
the discovery of the embankment 
across the road. ~-Schawe v. Leyen- 
decker, (Tex. Civ. A.) 269 SW 364, 
(2) Although a contractor improving 
a city street was negligent in barri- 
cading the street and in providing 
a passageway, he was not liable for 
damages occasioned an automobilist 
driving through such passageway in 
the nighttime, due to the placing of 
wagons in the passageway by a third 
person in the nighttime, without the 
econtractor’s consent, leaving a pas- 
sage too narrow for vehicles to pass 
each other, compelling plaintiff, upon 
suddenly meeting a speeding auto- 


into the barricade to avoid a 
collision, the contractor’s negligence 
not being the proximate cause of in- 
jury received. Davis v. Mellen, 55 
Witahso 1825 r92 08 eA Re toss 

[c] Anticipated consequences.— 
(1) A reasonably prudent person 
could hardly deliberately place an 
obstruction in the traveled part of 
the street without contemplating that 
some vehicle might collide with it. 
Helber v. Harkins, 210 Mich. 580, 178 
NW 46. (2) A contractor improving 
a city street, who left a narrow pas- 
sage for trafic, was not in duty 
bound to anticipate that during the 
night a third person would leave a 
loaded wagon in such passage, and 
cause damage to an automobilist dur- 
ing the night. Davis vy. Mellen, 55 
Utah 9, 182 P 920, 7 ALR 1198. 

[ad] Nuisance.—‘“The fact that the 
defendant created a nuisance in the 
highway does not make it liable to 
one who, in a reckless and unreason- 
able use of the highway, is injured 
by the nuisance. And while it may 
be that, in an action for damages 
occasioned by a nuisance, the plain- 
tiff is not obliged to prove an ab- 
sence of contributory negligence, yet, 
if it appears that the recklessness 
of the injured person was the proxi- 
mate cause of the injuries, all au- 
thorities hold that there can be no 
recovery.” Jefson v. Crosstown St. 
R. Co., 72 Mise. 103, 107, 129 NYS 2383. 

Effect of contributory negligence 
see infra § 549. 

Question of fact see infra § 576. 

22. Buckingham v. Commary- 


Peterson Co., 39° Cal. A.» 154, 178 RP 
318. 
23. Galvin v. Stanton, 120 Kan. 


393, 243 P 1049. 

[a] Reason for rule.—‘‘The. con- 
dition of the road on Saturday was 
not conclusive as to its condition on 
Monday. Even though plaintiff 
knew the road was out of condition 
on ‘Saturday, we think, she had a 
right to presume that it was in proper 
condition Monday night.’ Galvin v. 
Baia 1/20 Kan... 393; *395," 2435 P 

24. See supra § 507. 
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ing an irrigation ditch across the highway, who 
has not complied with the statute requiring him to 
keep the highway open for safe and convenient 
travel.2° So where a cut has been made across a 
highway by a railroad company, the fact that the 
motor vehicle has not been licensed for the year in 
which an accident occurs will not relieve the com- 
pany from its duty to guard the operator of the 
motor vehicle from danger. z6 

[§ 548] f. Vehicle Operated without Statutory 
Equipment. The fact that a car is being operated 
without brakes to control it as required by statute 
does not render it a trespasser upon the street as 
against a person chargeable with an obstruction of 
the street.?* 

[§ 549] g. Contributory Negligence—(1) Negli- 
gence of Driver or Operator of Vehicle—(a) In Gen- 
eral. As in other actions based upon negligence,”® 
where an action is founded upon the negligence of 
the person causing the defect or obstruction com- 
plained of,?® the contributory negligence of the 
driver of the vehicle may bar a recovery,°° except 
as the rule may be modified by statute.*1 Contribu- 
tory negligence is not, however, a defense to an 
action based upon the theory of the creation or 
maintenance of a nuisance,*? although if the negli- 
gence of the injured person was the proximate cause 
of the injury, there can be no recovery.** As in 
other actions founded upon negligence,*4 in order 
to defeat a recovery, plaintiff’s contributory negli- 


25. ilalpinesy. smith,» lo. eAltaae 1a, [a] Held 
537, 58 DomLR- 381, [1920] 2 West 
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proximate 
Where the driver of a motor vehicle 


[§§ 547-552 


gence must be the proximate cause of the injury.** 

A police officer on duty is not always held to the 
same degree of care as the ordinary wayfarer.*® 

[§ 550] (b) Violation of Statutory or Other Reg- 
ulations.*7 The mere violation of some traffic law 
or ordinance by the driver of an automobile does 
not of itself constitute such negligence as to make 
him a trespasser upon the highway and preclude 
his recovery of damages caused by the negligence 
of another.*§ 

Requirement as to brakes. The owner of the car 
is precluded by his negligence in failing to have 
the car equipped with brakes sufficient to control 
it as required by statute from recovering against 
a person placing an obstruction in the way.°*® 

[§ 551] (c) Acts in Emergencies.*? The operator 
of a motor vehicle who has been placed in a dan- 
gerous situation by defendant,’s negligence is held 
only to the exercise of ordinary care in the emer- 
gency, although it may appear that he might have 
escaped injury by pursuing a different course from 
the one which he adopts.*! 

[§ 552] (d) Failure To Maintain Proper Lookout. 
As in the case of actions against the highway au- 


thorities,*? a recovery against other persons al- 


leged to have been responsible for the defect or 
obstruction may be precluded by the negligence of 
the operator of a motor vehicle in failing to keep 
a proper lookout.4® Notwithstanding the driver of 
a motor vehicle could have seen an electric light 


NW 731. 
42. See supra § 515. 


cause.— 


Wkly 753. traveling fifteen to twenty miles an 
26. Chambers v. Minneapolis, etc.,| hour in the nighttime along a high- 
R. Co., 37 N. D. 877, 163 NW 824,| way which he knows is being re- 
AnnCasl1918C 954. surfaced is blinded by the glaring 
Ta SCOUtN LV. Calgary, (Alta.) | lights of an approaching car, but 
[1926] 4 DomLR 1013. continues along the road and is in; 
Contributory negligence see infra|jured by striking a gravel pile, his 
§ 550. negligence in failing to stop is the 
28. See Negligence [29 Cyc 505].| proximate cause of his injuries. 
29. Basis of action as negligence} Grosz v. Bone, 48 S. D. 65, 201 NW 


or nuisance see supra § 538. 

30. U. S.—Rebillard v. Minneapo- 
lis, ete., R. Co., 216 Fed. 503, 133 CCA 
9 


“Cal.—Stewart v. San Joaquin Light, 


Eten Con 44 (Cal peA. 2028 7186 9P > 60% 
Buckingham vy. Commary-Peterson 
Conpooe Cal Ale ose WKS Pass: 


Ga.—Davis v. 33 Ga. <A. 
508, 126 SH 904. 

Pa.—McGrath v. Pennsylvania R. 
Coy Clba. supers, 

Utah.—O’Brien v. Alston, 61 Utah 
OS io eal Ou 

31. ‘See statutory provisions. 

{a] Under a comparative negli- 
gence statute (1) contributory negli- 
gence of a plaintiff will not bar re- 
covery if his negligence was slight 
and that of defendant was gross in 
comparison, but in such case con- 
tributory negligence of plaintiff is to 
be considered in mitigation of dam- 
ages in proportion to the amount of 
contributory negligence attributable 
to plaintiff. Bauer, etc., Co. v. Na- 
tional Roofing Co., 107 Nebr. 831, 187 
NwW_ 59. (2) Where the evidence 
tends to show negligence on the part 
of plaintiff, the verdict should be for 
defendant if the jury find plaintiff 
guilty of contributory negligence, un- 
less they also find that the contribu- 
tory negligence of plaintiff is slight 
and the negligence of defendant is 
gross in comparison. Bauer, etc., Co. 
v. National Roofing Co., supra, 

g2. Francis v. Gaffey, 211 N. Y. 
47, 105 NE 96. 

33. Jefson v. Crosstown St. R. Co., 
72 Misc. 108, 129 NYS 233. 


Smiley, 


34 See Negligence [29 Cyc 526]. 
35. Hall v. Hepp, 210 App. Div. 
149, 205 NYS 474; Keevil v. Pons- 


fords) (Chex ©iven As ails MS Weal s. 


871. 
36. Hall v. Hepp, 
149, 205 NYS 474. 
37. Lights see infra § 556. 
Speed see infra § 555. 
Violation of statutes generally see 
Negligence [29 Cyc 525]. 


210 App. Div. 


388. Hall v. Hepp, 210 App. Div. 
149, 205 NYS 474, , 
39. Scott  v. Calgary, (AIta.) 


[1926] 4 DomLR 1018. 
40. Acts in emergencies generally 
see Negligence [29 Cyc 521]. 


41. Alameda County v. Tieslau, 44 
Cal Awese MLS ORME oo Sae banuSe hav. 
Omaha Structural Steel Works, 110 
Nebr. 585, 194 NW 731. 

[a] Tllustration.-The driver of 
an automobile is not as a matter of 


law guilty of oGontributory negli- 
gence when he turns his car into a 
pile of dirt at the side of the road 
in attempting to avoid going into a 
ditch across the highway, although 
he testified that he could stop his 
car in ten feet and that he observed 
the ditch at fifteen or twenty feet. 
Tutsch v. Omaha Structural Steel 
Works, 110 Nebr. 585, 194 NW 731. 

[b] Circumstances affecting care, 
—Where a traveler upon a highway, 
for the purpose of avoiding the ditch 
across the road, turned his car into 
a pile of dirt at the side of the 
road and was injured, in determin- 
ing whether or not he acted as a rea- 
sonably prudent man, there must be 
considered the surrounding condi- 
tions, such as the darkness, the un- 
certainties of artificial light, the 
suddenness with which the danger 
confronted him, the quality of the 
danger, the absence of a red light or 
barrier, ete. Tutsch v. Omaha Struc- 
tural Steel Works, 110 Nebr. 585, 194 


43. Ky.—Louisville Bridge Co. v. 
Tring, 180 Ky. 729, 203 SW 581. 
Ps seater Vie Ober, Asean. 
Mich.—Creitz v. Wolverine Engi- 
pens Co., 213 Mich. 402, 181 NW 


Miss.—McWhorter v. Draughn, 134 
Miss. 247, 98 S 597. 
pent. _—Hamra v. Helm, (A.) 281 SW 

Tex.—Schawe v. Leyendecker, (Civ. 
A.) 269 SW 864. 

Utah.—O’Brien y. Alston, 61 Utah 
S68 e203 P aio de 

Wis.—Zimmer v. Schmitt, 167 Wis. 
430, 167 NW 739. 

“As to obstructions unlawfully 
upon the roadway, their failure to 
have noted,the situation will not be 
attributed to want of ordinary care 
in observing the way, unless the evi- 
dence shows the obstruction to have 
been such that the failure to have 
noted the situation shows the driver 
to have been carelessly or recklessly 
driving upon the highway.’ Mon- 
crief v. Ober, 3 La. A. 660, 662. 

{a]. For example (1) an automo- 
bile driver, who knew a street to 
be excavated to a depth of several 
inches, and had reason to anticipate 
a manhole, and who fails to look, al- 
though it could be plainly seen, and 
drives his automobile into it, is 
negligent. Hamra v. Helm, (Mo. A.) 
281 SW 103. (2) It is negligence for 
the driver of a motor vehicle to fail 
in the daytime to discover an em- 
bankment of dirt in the road which 
can be seen for a distance of three 
hundred or four hundred yards before 
it is reached. Schawe vy. Leyendecker, 
(Tex. Civ. A.) 269 SW 864. (8) One 
driving over a temporary bridge is 
guilty of contributory negligence 
when he is injured by running into 
a gasoline engine used in the con- 
struction work and placed on the 
temporary bridge, where he failed to 
look for obstructions, although his 
view was unobstructed and he could 
have seen the engine, and there was 
room to have passed between the 
engine and the rail of the bridge, and 


For later cases, developments and changes in the law see cumulative Annotations, same fitle, page and note number, 


§§ 552-555] 


pole constituting an alleged obstruction in time to 
have avoided the accident, it must also be shown 
that if the driver had used reasonable care under 
all the circumstances he would have seen it in time 
to have avoided striking it.** 

[§ 553] (e) Failure To Anticipate Danger. Un- 
der the rule authorizing travelers generally to rely 
upon the presumption that the highway is in a rea- 
sonably safe condition for travel and free from 
obstructions,*® the operator of a motor vehicle may 
assume that there is no dangerous impediment or 
obstruction of a temporary nature in any part of 
the highway unless proper warning is given of its 
existence by the person responsible for its pres- 
ence.*® A person lawfully using the highway at 
nighttime without notice of an obstruction may ordi- 
narily assume that a bridge is passable to at least 
the full width of the beaten or traveled way.*7 

Effect of barriers and warning signs. A barrier 
and warning sign at the entrance to a portion of 
the highway under reconstruction does away with 
the presumption, otherwise applying, that the high- 
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for public use.48 However, where a contractur re- 
pairing a street leaves one side open for travel and 
the warning signs so indicate, the operator of a mo- 
tor vehicle is not guilty of contributory neghgence 
as a matter of law in proceeding upon the part of 
the highway which is apparently open for travel.* 

[§ 554] (f) Use of Defective Highway. Where 
a portion of the highway has been withdrawn from 
publie use while being reconstructed, one traveling 
thereon does so at his peril.°° So, as in other 
cases,°! one knowingly using an unsafe road may be 
guilty of contributory negligence,’* unless the use 
of such way was necessary,°** in which case he must 
exercise great care,°* the question ordinarily being 
one of fact.®> , 

[§ 555] (g) Speed and Control. The speed at 
which a motor vehicle is being operated may be such 
as to be found to constitute contributory negli- 
gence,°° precluding a recovery where the proximate 
cause of the injury.°? 

Radius of lights. The ‘‘radius of lights’’ rule 
already discussed®* has been adopted in some juris- 
dictions®® and rejected in others®® in determining 


way ls, in accordance with law, 


he was going so slowly that he could 
have stopped and avoided the col- 
lision, where the slightest glance 
ahead would have revealed the en- 
gine. Creitz v. Wolverine Engineer- 
ing Co., 213 Mich. 402, 181 NW 966. 

[b] Failure to see barricade.— 
LouiSville Bridge Co. vy. Iring, 180 
Ky. 729, 203 SW 531; Schawe_v. 
Leyendecker, (Tex. Civ. A.) 269 SW 
864; O’Brien vy. Alston, 61 Utah 368, 
213 P 791. 

[ce] Chains or cables.—(1) Failure 
to notice a small cable illegally 
stretched above the road does not 
indicate careless or reckless driving. 
Moncrief v. Ober, 3 La. A. 660. (2) 
“A traveler upon the highway is only 
charged with the duty of using rea- 
sonable care to prevent running into 
other vehicles and objects which are 
using the road in a reasonable and 
customary manner, and hence was not 
bound to discover a chain stretched 
across the road.” McWhorter vy. 
Draughn, 134 Miss. 247, 98 S 597. 

44. Luckkart v. Director-Gen. of 
Railroads, 116 Wash. 690, 200 P 564. 

45. See Highways § 461. 

46> Doherty ~ v. “Romano; CN) ‘J. 
Sup tea AY 62% “Hall ive Hepp; 210 
App. Div. 149, 205 NYS 474; Cham- 
bers v. Minneapolis, ete., R. Co., 37 
N. D. 377, 168 NW 824, AnnCas1918C 
954. 

{a] Rule applied.—The occupants 
of a car traveling on a highway are 
not bound to anticipate pitfalls, such 
as a cut made by a railroad company 
across the highway. Chambers v. 
Minneapolis, ete., R. Co., 37 N. D. 377, 
163 NW 824, AnnCasl1918C 954. 

[b] One who is riding at night 
may reasonably expect that there 
will be some warning of the pres- 
ence in the street of such an unusual 
obstacle as a large building which is 
-being moved. Hall v. Hepp, 210 App. 
Div. 149, 205 NYS 474. 

47. Grennell v. Cass County, 193 
Iowa 697, 187 NW 504. 

[a] Rule applied.—Where a con- 
tractor constructing a bridge in a 
highway left a heap of earth upon it 
so that there was a clear passage- 
way on it only eleven feet wide, and 
a traveler in the nighttime unfamil- 
jar with the locality and having no 
notice of the obstruction ran into it, 
he was not as a matter of law bound 
at his peril to discover and make use 
of the unobstructed portion, especially 
in view of a statute providing that 
bridges must be no less than sixteen 
feet in width. Grennell v. Cass Coun- 


ty, 193 Iowa 697, 187 NW 504. 
48. Shawano County v. Froem- 
ming, 186 Wis. 491, 202 NW 186. 


[a] Rule applied.—In an action 


reasonably safe 


against a contractor engaged in re- 
constructing a highway for injuries 
received when a truck went into an 
excavation therein, evidence that a 
driver operating the last of several 
trucks in a procession, and directed 
to follow the others, instead of fol- 
lowing the others onto a detour drove 
around a barrier lighted with a red 
lantern and onto a portion of the 
highway which had been withdrawn 
from public use on account of the re- 
construction, shows contributory neg- 
ligence as a matter of law. Shawano 
County v. Froemming, 186 Wis. 491, 
202 NW 186. 


49. Mumbower v. Weaver, 282 Pa. 
605, 128 A 535. 

50. Shawano County v. Froem- 
ming, 186 Wis. 491, 202 NW 186. 

51. See supra § 518. 

52. Buckingham Vv. Commary- 


Peterson Co., 39 Cal. A. 154, 178 P 

318; Williams v. Main Island Creek 

Coal Co., 83 W. Va. 464, 98 SE 511. 
Question for jury see infra § 573. 


53. Buckingham AV6. Commary- 
Peterson Co., 39 Cal. A. 154, 178 P 
318. 

54. Buckingham v. Commary- 


Peterson Co., supra; Grosz v. Bone, 
48 S. D. 65, 201 NW 871. 

[a] Road being resurfaced.—The 
driver of a motor vehicle who knows 
that a highway is being resurfaced 
should anticipate a torn up condition 
of the highway, and a greater degree 
of care in the operation of his car 
was necessary. Grosz v. Bone, 48 
S. D265, 201 NW 871. 

55. Roper v. Greenspon, 272 Mo. 
288, 198 SW 1107, LRA1918D 126 [rev 
(A.) 192 SW 149]; Tutsch v. Omaha 
Structural Steel Works, 110 Nebr. 585, 
194 NW 731. 

56. Roper v. Greenspon, 272 Mo. 
288, 198 SW 1107, LRA1918D 126 [rev 
(A.) 192 SW 149]; Jefson v. Cross- 


LOWAN joiee Eves CON, ia VES Cri O es ttZi0) 
NYS 2338; Schawe v. Leyendecker, 
(Tex. Civ. A.) 269 SW 864; O’Brien 


v. Alston, 61 Utah 3687 213 RP 791: 
[a] Negligence not shown.—An 
automobile driver, the wheel of whose 
automobile is broken by a drop into 
a street depression caused by soft 
clay back filling, by a plumber, of a 
sewer connection trench, is not guilty 
of contributory negligence in failing 
to slacken speed when he sees the 
dirt on the street and in driving 
twelve miles an hour at the place of 
the accident, the defect consisting of 
a comparatively narrow break in the 
street surface in which there ap- 
peared to be earth. Zimmer v. 
Schmitt, 167 Wis. 430, 434, 167 NW 
739 (where the court said: ‘‘The dan- 
ger not being open and obvious or 


apparent, under the circumstances of 
this case the plaintiff had a right to 
assume that the trench had been filled 
in the manner prescribed by law and 
therefore was reasonably safe and 
not in a defective condition’’). 

Question for jury see infra § 573. 

57. Jefson v. Crosstown St. R. Co., 
72 Mise. 103, 129 NYS 233 

[a] Proximate cause.— Where 
plaintiff was injured by an automo- 
bile in which he was riding striking 
a bundle of papers thrown into the 
highway from one of defendant’s. 
street cars, but plaintiff would not 
have been injured except for the fact 
that the automobile, was running at a 
speed of fifty or more miles an hour, 
the fact that defendant created a 
nuisance in the highway did not ren- 
der it liable, the proximate cause of 
the injury being the reckless and un- 
reasonable use of the highway by 
plaintiff. Jefson v. Crosstown St. R. 
Co., 72 Mise. 103, 129 NYS 233. 

[b] Violation of statute.—Auto- 
mobilist’s violation of Acts 35th Leg. 
c 207 § 20 (Vernon Pen. Code Suppl. 
Annot. [1918] art 8200) by driving at 
the rate of at least thirty miles per 
hour, held the proximate cause; as 
matter of law, of damage to a car by 
striking a metal culvert in an at- 
tempt to avoid a sewer ditch, along 
which was piled dirt, which could 
have been seen three or four hundred 
yards away. Schawe v. Leyendecker,, 
(Tex. Civ. A.) 269 SW 864. 


58. See supra § 523. 
59. West Constr. Co. v. White, 130: 
Tenn. 520, 522, 172 SW 3061. 


“Tt was negligence for the driver 
of the automobile to propel it in a 
dark place in which he had to rely on 
the lights of his machine at a rate 
faster than enabled him to stop or 
avoid any obstruction within the 
radius of his light, or within the dis- 
tance to which his lights would dis- 
close the existence of obstructions.’” 
West Constr. Co. v. White, supra. 

[a]. Obstructed view.—A person 
who drove an automobile at night in 
a dark place on the highway so fast 
that he could not avoid an obstruc- 
tion within the distance lighted by 
his lamps was guilty of contributory 
negligence, barring his recovery, al- 
though just before the accident the 
bright lights of an approaching au- 
tomobile and a curve where his own 
light did not shine directly in the 
way the machine was going hindered 
him from seeing the obstruction. 
Knoxville R., etc., Co. v. Vangilder, 
132 Tenn. 487, 178 SW 1117, LRA1916 
ACE: 

60. Tutsch v. Omaha _ Structural 
Steel Works, 110 Nebr. 585, 194 NW 
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the negligence of plaintiff with regard to the speed 


at which he is traveling 
Blinding lights. 


at night. 


guilty of contributory negligence 


law if he fails to stop his ear when blinded by the 
glaring lights of a car approaching from the op- 


posite direction.*! 
Police officer. 


an injury sustained by stri 


injury.® 


[§ 556] (h) Lights. 


731 


(Wash.) 252 
P ) 


Eta papel v. Riggs, 

fa] For example (1) the driver of 
a car on the highway, suddenly con- 
fronted with a ditch across the high- 
way which was unguarded, can 
hardly be called upon to anticipate 
Such a condition, and is not as a 
matter of law guilty of contributory 
negligence in going at such a rate of 
speed that he cannot stop within the 
distance that he can plainly see ob- 
structions ahead of him. ‘Tutsch v. 
Omaha Structural Steel Works, 110 
Nebr. 585, 194 NW 731. (2) Where 
a motor vehicle is being driven at a 
reasonable speed and handled as it 
would be handled by a reasonably 
prudent man, the fact that upon a 
down grade its lights do not reveal an 
obstruction left in the street does 
not make the driver guilty of con- 
tributory negligence in failing to see 
the obstruction in time to avoid It. 
Tierney v. Riggs, (Wash.) 252 P 163. 


61. Grosz v. Bone, 48 S. D. 65, 201 
NW 871. 
62. Keevil v. Ponsford, (Tex. Civ. 


A.) 273 SW 518. 

63. Keevil v. Ponsford, supra. 

64 Stewart v. San Joaquin Light, 
ete., Co., 44. Cal. A.. 202, 186° P 160; 
O’Brien v. Alston, 61 Utah 368, 213 
1B OTs 

[a] For example, it may be found 
to be negligence to drive a car over 
a road that the driver has not pre- 
viously traveled when it is dark and 
has been raining, a part of the time 
with insufficient lights and at the 
time of the» accident without any 
lights at all. Stewart v. San Joa- 
quin Light, ete., Co., 44 Cal. A. 202, 
186 P 160. 

[b] Ordinance not applicable.—In 
an action for injuries caused by the 
collision of an automobile with a 
street show, an ordinance prescrib- 
ing the duties of owners and drivers 
of automobiles as to animals hitched 
to vehicles does not apply where the 
injury to the automobile was caused 
by collision with a tent in the show. 
Great Cosmopolitan Shows vy. Petty, 
7 Ga. A. 236, 66 SE 624. 

65. Hal) v. Hepp, 210 App. Div. 
149, 205 NYS 474; Chambers vy. Min- 
neapolis, GUC Pek. VCO faire ING eID eo ioe 
163 NW 824, "AnnCas1918C 954. 

[a] Rule applied.—The negligence 
of the driver. of qa car in operating 
it with inefficient lights not in com- 
pliance with statute, and the negli- 
gence of a passenger in remaining in 
the car, are not aS a matter of law 
either the proximate or the contribu- 
tory cause of injuries received when 
the car ran into a cut made across the 
highway by a railroad company, and 
the slope of the’ ground was such 
that, even if the lights had been ef- 
ficient, the driver, acting with rea- 
sonable care, would not necessarily 
have seen the cut in time to avoid 


One driving over a road which 
he knows is being resurfaced has been held to be 


A peace officer engaged in the spe- 
cial duty of arresting violators of the speed laws 
in traveling upon a motor cycle at a speed in excess 
of such law has been held guilty of negligence,” 
but such negligence will not preclude a recovery for 
king an obstruction in 
the street unless it is the proximate cause of the 


A finding of contributory . 
negligence may be predicated upon the act of the 
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operator of the motor vehicle in driving without 


lights or with insufficient lights,°* if the proximate 


as a matter of 


cause of the injury,®* although the failure to carry 
statutory lights may not be contributory negligence 
as a matter of law;°° and where an automobile 
driver runs into an obstruction in the street which 
could not have been seen with sufficient lights, the 


fact that the lights on his ear did not comply with 


(a) In General. 


the statutory requirements did not cause the ac- 
cident,®’ and does not defeat a recovery.°* 
[§ 557] (2) Negligence of Occupant or Guest— 


The passenger or occupant of the 


automobile is responsible for his failure to exercise 
due care to avoid injury,®® and under the cireum- 
stances of the particular case, he may be guilty 


of negligence in failing to warn the driver? or to 


the accident, Chambers v. Minne- 
ADOLIS; ‘ete. Ri Co.,. 30) Nee Dir3siT; al 68 
NW 824, AnnCas1918C 954. 

66. Hall v. Hepp, 210 App. Div. 
149, 205 NYS oe Chambers v. Min- 
neapolis, eter, (Ofer Sie INE, BD SHEE, 
163 NW 824, at casieisc 954. 

[a] For example, in an action for 
injuries caused by running into a 
cut in the highway made by a rail- 
road company, the fact that the au- 
tomobile carried only one light, in 
violation of the statute, is not neces- 
sarily the proximate cause of the in- 
jury, nor contributory negligence, 
where the statute requires two lights, 
but there iS no requirement as to 
their candle power or the use of re- 
flectors. Chambers v. Minneapolis, 
ete.) Ri Couns ON s Di37G 63 NW, 824, 
AnnCas1918C 954. 


67. Lane v. E. A. Mullen, Inc., 285 
Pa. 161, 131 A 718. 

68 Lane v. HE. A. Mullen, Inc., 
supra, 

69. Stewart v. San Joaquin Light, 
ete., Co. 44 Cal. A. 202, 186 P 160; 
Jefson v. Crosstown St. R. Co., 72 
Mise. 103, 129 NYS 283; White v. 
Portland, Gas, etc., Co., 84 Or. 643, 


651s 65) & 1005; 

“Negligence may be grounded in 
action or refusal to act, in speaking 
or failing to speak, all with reference 
to duty in the premises. We can 
easily conceive of caseS where a 
clamor of direction by the guest 
would confuse a driver or chauffeur 
and increase the danger in a manner 
amounting to contributory negligence 
of the passenger. In others the duty 
to utter warning might be impera- 
tive. In some instances it would be 
rank folly to wrest the reins or the 
wheel from the hands of the one in 
charge of the vehicle. In others it 
might be highly necessary to do that 
very thing. The court cannot lay 
down a mathematical precept as a 
rule of law enjoining in detail what 
should be said or done or omitted in 
every juncture of danger, It is plain, 
however, that an invited guest is not 
to be supine and inert as mere 
freight. Accepting the hospitality of 
his friend does not excuse him from 
the duty of acting for his own safety 
as a reasonably prudent person would 
under like conditions.” White  v. 
Portland Gas, etc., Co., supra. 

[a] Negligence not shown.—(1) 
Melican v. Whitlow Constr. Co., (Mo.) 
278 SW 361. (2) A passenger riding 
in an automobile and injured when 
it ran into a cut in the highway made 
by a railway company is not as a 
matter of law guilty of contributory 
negligence in remaining in the car 
and continuing the journey when the 
lights on the car fail and are re- 
placed by a lantern which gives a 
dim light ahead. Chambers v. Min- 
neapolis, ete., R. Co., 37 N. D. 377, 163 
NW 824, AnnCas1918C 954. (3) A 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


protest against the management of the car.™4 
[§ 558] (b) Imputed Negligence. 


As in other 


person delivering milk, riding on the 
running board of the delivery truck 
between stops, who was struck by a 
small piece of building material pro- 
jecting from the curb in front of de- 
fendant’s premises, which could 
easily have been seen by him if look- 
ing, it being daylight, was not guilty 
of contributory negligence as a mat- 
ter of law. MHelber v. Harkins, 210 
Mich. 580, 178 NW 46. 

[b] A mere licensee on a fire 
truck is as a matter of law guilty of 
contributory negligence precluding a 
recovery where he is struck by an 
overhead trestle while he is climb- 
ing over the top of the truck. Bowen 
v. Louisville, ete., R. Co:, 205 Ky. 314, 
265 SW 787. 

Question for jury see infra § 574. 

70. Knoxville R., ete., Co. v. Van- 
gilder, 132 Tenn. 487, 498, 178 SW 
1117, LRA1916A 1111. 

“Of course, if an adult, who while 
riding ina vehicle driven by another 
sees, or ought by due diligence to see, 
a danger not obvious to the driver, or 
who sees that the driver is incompe- 
tent or careless, or is not taking 
proper precautions, it is his duty to 
give some warning of danger, and a 
failure to do so is negligence.’ Knox- 
ville R., etc., Co. v. Vangilder, -supra, 

[a] Wife’s duty.—‘This rule that 
the rider should exercise diligence 
when proper to do so would also de- 
volve upon the wife riding with her 
husband. If the wife should see a 
danger not apparent to the husband, 
or observe that he was about to run 
into danger, it: would be her duty to 
notify him, or else she would be 
chargeable with neglect of her own 
safety, which in some cases might 
bar her right of recovery for injuries 
received.” Knoxville R., etce., Co. v. 
Vangilder, 132 Tenn. 487, 499, 178 SW 
1117, LRA1916A 1111. 

71. Stewart v. San Joaquin Light, 
ete.; Ca, 44 Cal. A. 202, 186 P) 160: 
Jefson v. Crosstown St. ReLCoy 73 
Misc. 108, 129 NYS 233. 

[a] For example (1) where the 
passenger knows that the driver is 
driving the car over an unknown road. 
in-the dark and without adequate, 
and at some points without any, 
lights, and at a time when from the 
evidence the jury might conclude it 
was dark, at a rate of speed from 
eighteen to twenty miles an hour, a 
finding that it was negligence for the 
occupant under such circumstances 
not to have taken some precautions 
for his own safety in requesting the 
driver to lessen his speed or to stop 
and let him get out of the car may 
be justified. Stewart v. San Joa- 
quin Light, ete. Co., 44° Cal. A. 202, 
186 P 160. (2) "Where plaintisf, who 
was injured in an automobile acci- 
dent, rode in the machine for fifteen 
hundred feet in about twenty seconds 
without any remonstrance or sugges- 


§§ 558-562] 


cases,’? according to the generally accepted rule, the 
negligence of the operator of a motor vehicle is 
not to be imputed to a guest who does not exercise 
any control over him*® or codperate in’ the manage- 
ment of the vehicle.’* However, if the sole cause 
of the injury is the negligence of the driver, it has 
been held that the person causing the defect or 
obstruction cannot be held liable.*> 

[§ 559] 3. Actions’°—a, Claim or Notice of In- 
jury. Where the statute so provides,’? notice of the 
injury or of a claim for damages resulting there- 
from must be given in accordance with the terms 
of the statute to the authorities whom it is sought 
to hold responsible,“® and such a notice when re- 
garded as a condition precedent to action must be 
pleaded and proved.’® However, a statute requiring 
notice in writing of a claim for injuries arising 
out of any defect in the condition of a street within 
the city does not apply to a claim based upon negli- 
gence of the city in allowing an obstruction upon 
a viaduct erected and maintained by the city out- 
side of the city limits.*° 

Sufficiency. Plaintiff cannot in his complaint seek 
to recover damages for the general impairment of 
the motor vehicle not covered by the claim pre- 
sented to the city.8+ A claim for damages resulting 
from the overturning of an automobile due to the 
defective condition of a city street is sufficient 
where it sets forth the defective condition of plank- 
ing in the street, a large hole in the street, and 
a precipitous grade leading down to the place of 
the accident, although it does not mention the wet 
and slippery condition of the grade at the time 
in question.*” 

Objection. Where the filing of a claim is re- 
garded as a condition precedent, objection that it 
has not been so filed if taken by demurrer or ore 
tenus, and then by motion for nonsuit, motion for 


tion to the driver that he stop the 


MOTOR VEHICLES 


averred that, by reason of the youth 
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a directed verdict and for judgment, is timely.’ 
However, a complaint is not subject to a general 
demurrer because it includes a claim for damages 
which is not included in the original claim pre- 
sented.®* 

Foreign statute. Where an accident occurred 
upon a viaduct erected and maintained by a city 
outside of the corporate limits and in a foreign 
state, it will not be presumed that there is any 
statute in such state providing for the service of 
notice of an injury upon nonresident or foreign 
cities maintaining bridges or viaducts therein where 
no similar statute exists in the state in which the 
action is brought.*® 

[§ 560] b. Venue.°® In the absence of a statute 
requiring a county to be sued only within its own 
jurisdiction, the venue of an action against the 
county may be in a county in which an individual 
defendant resides under a general statute providing 
that actions must be tried in the county in which 
defendants or some of them reside at the time of 
the commencement of the action or may be served 


‘with process.®* 


[§.561] c. Limitations. An action for personal 
injuries or injury to property may be brought at 
any time within the period, if any, prescribed by 
statute.6§ Where an action is brought against one 
responsible for the removal of lateral support to 
the highway, the statute begins to run from the 
actual occurrence of the mischief, which was the 
sliding of the earth, and not from the time of the 
excavation at the side of the road.°® 

[§ 562] d. Parties.°° In an action by a passenger 
for hire against a city for an injury sustained by 
the collision of a motor vehicle in which he was rid- 
ing with an obstruction upon a viaduct, the city is 
not entitled to require the operator of the motor 
vehicle to be joined as a party defendant under a 


to a street intersection is presum- 


ear or slacken its speed prior to the 
accident, the driver’s negligence was 
imputed to plaintiff in so far as it 
affected the latter’s right to recover 
for injuries sustained. Jefson  v. 
Crosstown St. R. Co., 72 Misc. 103, 
129 NYS 233. 


72. See supra § 535. 

73. Minn.—Comstock Vv. Great 
Northern R, Co., 157 Minn. 345, 196 
NW 177. 


N. D.—Chambers v. Minneapolis, 
ete., R. Co., 87 N. D. 377, 163 NW 
824, AnnCas1918C 954. 

Oki—St. Mouissvete) RaCo.w Bell: 
58 Okl. 84, 159 P 336, LRAI9I7A 543. 

Va.—Boyd v. Mahone, 142 Va. 690, 
128 SH 259. 

Wis.—Druska v. Western Wiscon- 
sin Tel. Co., 177 Wis. 621, 189 NW 152. 

74, Chambers v. Minneapolis, etc., 
R. Co., 37 N. D. 377, 168 NW 824, Ann 
Cas1918C 954. 


75. White v. Portland Gas, etc., 
Co., 84 Or. 643, 165 P 1005. 
76. Actions: 
Against: . 
County generally see Counties §§ 
376-388 


Municipal corporations see Munici- 
pal Corporations §§ 1952-2080. 
For injuries upon highways generally 

see Highways §§ 472-490. 


77, See statutory provisions. 
78. Gilbert v. New York, 173 App. 
Div. 359, 159 NYS 460; Graham v. 


Charlotte, 186 N. C. 649,°120 SE 466; 
Stone v. Langlade, 181 Wis. 104, 193 
NW 980. See Doerr v. Freeport, 239 
Til, A. 560 (holding that a minor, 
twelve years of age, was relieved 
from alleging in his declaration or 
proving upon the trial a compliance 
with the statutory provisions with 
reference to notice, particularly 
where in an amended declaration it is 


and inexperience of plaintiff and his 
physical and mental condition result- 
ing from his injuries, he was unable 
to comprehend hig rights for a period 
of six months after his injury and 
for that reason gave no notice to the 
city). 

{a] For example, under a statute 
providing that no action upon any 
claim or cause of action for which a 
money judgment only is demandable, 
except upon town bonds, etc., shall 
be maintained against any town un- 
less a statement or bill of such claim 
shall have been filed with the town 
clerk, a claim for damages resulting 
from a defect in the highway cannot 
be maintained where no such claim 
or statement of demand has been filed. 
Stone v. Langlade, 181 Wis. 104, 193 
NW 980. 

Notice to city of claim for injury 
generally see Municipal Corporations 
§§ 1956-1984. 

79. Gilbert v. New York, 173 App. 
Div. 359, 159 NYS 460; Stone v. Lan- 
glade, 181 Wis. 104, 193 NW 980. 

80. Roy v. Kansas City, 204 Mo. 
A. 332, 224 SW 132. 

81. Sweet v. Salt Lake City, 43 
Utah 306, 134 P 1167. 

82. Walters v. Seattle, 97 Wash. 
Ooi Amer me, NIZA 

{a] Reason for rule.—‘‘The pur- 
pose of the ordinance, in requiring a 
claimant to file a claim giving notice 
of the place where the injury is al- 
leged to have occurred and the nature 
of the defect or omission causing the 
same, is to enable the city’s agents to 
accurately locate the place of injury 
and the alleged defects or omissions, 
and so be informed whether to adjust 
the claim or prepare its defense there- 
to. Of course, the wet and slippery 
condition of a precipitous approach 


ably not permanent, and is a defect 
imputable not to the city, but to the 
phenomena of nature; but it is a 
condition known to occur, and it is 
one which the city was bound to con- 
Sider in relation to surrounding con- 
ditions which were under its control, 
LEV had any relation to a situation 
that might arise from the negligence 
of the city... . Substantial compli- 
ance is all that is required. ... The 
claim here in question was not mis- 
leading, and substantially complied 
with the ordinance.” Walters v. 
Seattle, 97 Wash. 657, 663, 167 P 124. 

83. Stone v. Langlade, 181° Wis. 
104, 193 NW 980. 

84. Sweet v. Salt Lake City, 43 
ie tas, TCE SAA Uy fe 

: oy v. Kansas City, 204 : 

A.'332, 224 SW 132, Dae 

86. Actions for injury upon high- 
way generally see Highways § 472. 

Venue of actions generally see 
Venue [40 Cyc 1]. 

87. Howe v. Whitman County, 120: 
Wash. 247, 206 P 968, 212 P 164. 

Venue of action against county gen- 
erally see Counties § 380. : 

88. Pollock y. Pittsburgh, etc., R. 
ibe. Paw 460, UIIGAVo4 7: 26erATa Re: 

Limitation of action generally see 
Te eae OL ACHONSES TG, el. ep 

89. Pollock v. Pittsburgh, etc., R. 
oe 275 Pa. 467, 119 A 547, 26 ALR 
ih : 
90. Parties: : 
In actions for injury on: 

City streets generally see Municj- 

pal Corporations §§ 1987-1990. 

Seer atane generally see Highways 
To civil actions generally see Parties 

Es02Cyerdi:. 
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statute giving the city the right, where sued upon 
a cause of action arising from the negligence of 
another, to require the joinder of such other as a 
party defendant with it where such negligence 
makes the other liable to an action by plaintiff 
on the same account as such city is sued for.°t Un- 
der statutes giving married women the right to sue 
in their own names, the joinder of the husband in 
an action by the wife for injuries sustained by her 
is unnecessary.°!” 

[§ 563] e. Pleading—(1) Declaration, Petition, 
or Complaint. In accordance with the rules of 
pleading generally,®? plaintiff’s complaint, declara- 
tion, or petition must contain an allegation of the 
material facts constituting the ground of plaintiff’s 
action.22 A complaint stating facts from which 
negligence is necessarily inferred is sufficient to 
charge common-law negligence, although it does not 
use the words ‘‘carelessly’’ or ‘‘negligently.’’°* It 
need not be alleged that defendant’s negligence was 
the proximate cause of plaintiff’s injuries where it 
is shown by the facts pleaded.®° 

Joint liability. In an action against two counties 
based upon an accident upon a bridge between them, 
the complaint must show facts establishing a joint 
liability where it is sought to hold them both 
liable.°° A petition is insufficient to show liability 
of a street railroad company and a city as joint 
tort-feasors where it does not show any joint acts 
of negligence or concert of action between defend- 
ants.°7 

Contributory negligence. Allegations showing 
negligence upon the part of plaintiff in the opera- 
tion of his motor vehicle do not necessarily establish 
as a matter of law that such neghgence was the 
proximate cause of the injury.°* 

Imputed negligence. A statute requiring plain- 
tiff to negative his own contributory negligence does 
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and was charged with the duty of 


[§§ 562-567 


not require him to negative the imputed negligence 
of the driver of the vehicle? In a jurisdiction 
wherein it is not necessary for the injured person 
to allege his own freedom from fault or negli- 
gence,! it is unnecessary for plaintiff to negative 
negligence by the driver of the motor vehicle in 
which he was riding at the time of the injury,? or 
to negative any relationship between them under 
which the negligence of the driver, had it existed, 
would have been imputable to plaintiff.® 

[§ 564] (2) Plea or Answer. Where there is any 
reason existing to exempt the lability of a eity for 
the unsafe condition of a public street, it should 
be pleaded by defendant. Where a statute provides 
that no action may be maintained for an injury 
oceasioned by a defect or want of repair in or 
upon a public way, where the vehicle with its load 
shall exceed a certain weight, defendant is not 
bound to plead the excessive weight of the vehicle, 
but may rely upon such defense under a general 
denial.® 

[§ 565] (3) Demurrer. Under the rules applica- 
ble in civil actions generally,® a failure specifically 
to allege that the tort occurred within the state or 
within a county within the state is not ground for 
a general demurrer.’ 

[§ 566] (4) Variance. Under the rules applicable 
to civil actions generally requiring a fatal variance 
to be material,® variance between an allegation that 
plaintiff ran his car into an excavation because 
of the failure of the highway authorities to provide 
a warning and proof that in seeking to avoid the 
excavation plaintiff turned quickly to one side and 
ran off a temporary bridge is not material where 
it is not shown that defendant was misled.? 

[§ 567] f. Evidence—(1) Presumptions and Bur- 
den of Proof. The burden rests upon plaintiff to 
establish the negligence complained of! and that 


complaint did not allege q duty upon 


91. Roy v. Kansas City, 204 Mo. A. 
332,224 Sw 132. 

91144. Knoxville Re a netel we Connive 
Vangilder, 132 Tenn, 487, 178 SW 


1117, LRA1I916A 1111. 


92. See Pleading [31 Cyc 100]. 
93. See cases infra this note. 
[a] Allegations held to _ state 


cause of action: (1) For negligence 
in maintaining an obstruction in a 
city street. Decatur _v. Hinson, 29 
Ga, A, 131, 113 SH 702: (2) For the 
city’s negligence in stretching a rope 
across a street without sufficient 
warning. Albany v. Black, 214 Ala. 
359, 108 S 49; Watts v. Wilson, 21 
Ada. A, S71, 110 (S165. (3) Against a 
city because of failure to protect a 
ditch at the side of a slippery road- 
way. Milledgeville v. Holloway, 82 
Ga, A; 734, 124 SE 802, (4) Against 
a person responsible for the main- 
tenance of a barricade in a road 
without lights, causing a motor 
vehicle to run into an embank- 
ment at the side of the road. Davis 
vy. Smiley, 33 Ga. A. 508, 126 SE 


904, 

{b] Allegations heJd sufficient: 
(1) As .to petitioner’s ignorance of 
parricade in road. Davis v. Smiley, 
33 Ga. A. 508, 126 SH 904. (2) As to 
proximate cause. Davis v. Dunlap, 
909 Ala. 252, 96 S 141. 

[c] Existence of duty.—(1) In an 
action on the case for damages 
against a county court for injuries 
sustained by plaintiff by reason of a 
public road being out of repair, it 
is sufficient to charge in the declara- 
tion that the road at the time of the 
injury complained of was under the 
immediate ‘care, Supervision, and con- 
trol of the county court, and kept and 
maintained by it for public travel, 


a a ee ee Sn 
For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


keeping the road in proper repair and 
free from obstructions dangerous to 
persons lawfully traveling thereon. 
Clayton v. Roane County Ct., 96 W. 
Via, do3iel23) SH 1895 (2)yeA petition 
which alleges that a street upon 
which was the alleged defect was 
within the corporate limits of the 
municipality and that it had and ex- 
ercised control over it iS sufficient on 
demurrer. Denker vy. Lowe, 192 Ky. 
660, 234 SW 294. 

[d] Notice of defect.—A petition 
for injuries from defects in a high- 
way, against the board of county 
commissioners, was held bad in not 
showing notice to the chairman of the 
board of failure to install statutory 
warnings against obstructions 
created by improvement work. Rose- 
baugh v. Allen County, 120 Kan. 266, 
243° PP 2. 

[e] Description of obstruction.— 
A description, in the petition, of the 
nature and character of the alleged 
obstruction, as consisting of a small 
cable wire, stretched across the high- 
way, is sufficient, especially where 
more detailed information as to its 
character would lie more particu- 
larly within the knowledge of defend- 
ant who it is alleged has strung the 
wire. Dixon. v. Johnson, 27 Ga. ‘A. 
699, 109 SE 519, 

[f] Scope of employment.—A_ pe- 
titYon in an action for injuries caused 
by the negligent act of the servant 
of a road contractor in leaving an 
obstruction in the highway must al- 
lege facts to show that such servant’s 
act was done within the scope of his 
employment. Dixon y. Johnson, 27 
Ga. A, 699, 109 SE 519. 

{g] Failure to notify.—Where a 


the part of one of three commis- 
Sloners to notify the other commis- 
sioners as to a defect in the highway 
and his breach of such duty, it is in- 
sufficient to sustain a recovery upon 
that ground. Riggs vy. Webb, (Mont.) 
249 P 1041. 

94. South vy. San Benito County, 
40 Cal. A. 13, 180 P 354: Metcalf v. 
Mellen, 57 Utah 44, 192 P 676. 

[a] Allegations held insufficient to 
show negligence of supervisors as to 
bridge. South v. San Benito County, 
£0 Call Ay Weis 0mpasinae 

95. Uvalde v. Stovall, 
A.) 279 SW 889. 

96. Sloan v. Greenville County, 118 
Bact ae 110 SE 114, 

3 bany y. Brown . AL 
707, 88 SE 215. Me 

98. Davis v. Smiley, 3 A, 

126 SE 904. eae SD 

99. Smoak vy. Charleston County, 
128 SiC. 37/9;-122 SH 862: 

1. Necessity of pleading freedom 
from contributory negligence see Neg- 
ligence [29 Cyc 575]. 

2. Savannah y. Waters, 27 Ga. A. 
813, 109 SH 918. 

i mea ie Waters, supra. 

7 enker vy. Owe, 192 ; 
234 SW 294. wee 

5. Ansell v. Boston, 254 Mass. 208, 
150 NE 167. 

6. Grounds for demurrer 
Pleading [31 Cyc 276]. 

7. Davis:v. Smiley, 33 Ga. A, 508, 
126 SE. 904. 

8. See Pleading [31 Cyc 702]. 

9. Story v. Brown County, 116 
Kan. 300, 226 P 772. 

10. Ala.—Watts v. Wilson, 21 Ala. 
AO sO E SiG. 

Cal.—Martin v. Shea, 182 Cal. 130, 


(Tex. Civ. 


see 
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§§ 567-568] 


it was the proximate cause of the injury.1! It hase 
however, been held that, where an accident happens 
to a motor vehicle from apparent wearing out or 
imperfect repair of a highway, the presumption 
arises, without evidence of notice, that the duty 
relative to repair has been neglected,!? but that this 
presumption is a rebuttable one.!? 

Existence of duty. All of the streets of a city 
are presumed to be public streets in the absence of 
a showing to the contrary,!* nor is evidence neces- 
sary to establish that the place of the accident was 
upon a public street where such fact is admitted in 
the pleadings.15 A defendant city has the burden 
of showing that there was no ordinance authorizing 
it to construct and repair a viaduct outside of the 
city limits.!¢ 

Contributory negligence. In conformity with the 
rules adopted in the particular jurisdiction,’ the 
burden may rest upon plaintiff to establish his free- 
dom from contributory negligence,!® or the burden 
may rest upon defendant to establish such negli- 
gence.19 

Want of registration. Where the defense relied 
upon is that the automobile was not registered 
and numbered as required by law and _ therefore 
was upon the highway unlawfully, the burden of 


187 P 23; Alameda County v. Tieslau,}|rope were 


material to 


[42 C.J.] 865 
proving this fact is upon defendant;?° but, if de- 
fendant introduces evidence that the automobile was 
duly registered by a former owner, that this regis- 
tration had expired about three months before the 
accident, and that the car still bore the number 
of the old registration, and plaintiffs, of whom one 
is the owner, put in no evidence of any later regis- 
tration, it cannot be said as a matter of law that 
the evidence of defendant may not be found by the 
jury to be sufficient to sustain the burden of proof 
upon this issue.?+ 

Weight of vehicle. Under a statute precluding 
a recovery for damages to a motor vehicle where 
it and its load exceed a specified weight,?? the 


_burden of proof is on the owner of the motor ve- 


hicle to show that it and its load did not exceed 
such weight,?* and where there is no evidence as 
to that fact, plaintiff is not entitled to go to the 
jury. 
[§ 568] (2) Admissibility of Evidence. The gen- 
eral rules as to the admissibility of evidence in 
civil cases*® apply in determining the admissibility 
of evidence in actions for injuries because of de-_ 
fects or obstructions in the highway,” as, for ex- 
ample, in determining the admissibility of evidence 
of other accidents,?” of conditions after the acci- 


recovery. | tiff, irrespective of his age, of prov- 


44 Cal. A. 332, 186 P 398. 
Ind.—Hobart v. Casbon, 81 Ind. A. 
24, 142 NE 138. 


Iowa.—Spiker v. Ottumwa, 193 
Iowa 844, 186 NW 465. 
Md.—Washington County v. Gay- 


lor, 140 Md. 375, 117 A 864. 

N. Y.—Francis v. Gaffey, 211 N. Y. 
47, 105 NE 96; Moffett v. State, 128 
Mise, 156; 1.207 NYS 825; Fraser. iv. 
State, 112 Misc. 19, 182 NYS 491. 

Wis. —Shawano County v. Froem- 
ming, 186 Wis. 491, 202 NW 186. 

[a]. Absence of warning.—The 
burden rests upon plaintiff to estab- 
lish an allegation of negligence, in 
an action against the city, in failure 
properly to warn the public of an 
obstruction in the street. Ferguson 
v. Des Moines, 197 Iowa 689, 198 NW 
40. 

{b] Falling limb.—The burden is 
on a driver who sues for personal] in- 
juries and damage to an automobile 
sustained from the fall of a tree 
limb to prove that the injury was 
caused by the negligence of defend- 
ant county commissioners. Wash- 
ington County v. Gaylor, 140 Md. 375, 
117 A 864. 

[ec] Removal of light.—In an ac- 
tion against a municipality ,for in- 
juries sustained by an automobilist in 
running into an obstruction in the 
highway during the nighttime and 
about which, at the time of the acci- 
dent, there was no light, defendant 
proved that a light had been fastened 
above the obstruction in the evening 
but the next morning it was found 
to have been removed. It was held 
that the burden was upon plaintiff 
to show that defendant had actual 
knowledge that the light had been 
removed. Gedroice v. New York, 109 
App. Div. 176, 95 NYS 645. 

[d] ‘Traffic post.—The burden of 
proof is upon plaintiff to establish 
all the material allegations of his 
complaint in an action upon alleged 
negligence of the city in the main- 
tenance of a traffic post at the inter- 
section of two streets without barri- 
cades, danger signals, or lights to 
warn drivers of vehicles thereof. Ho- 
bart v. Casbon, 81 Ind. A. 24, 142 NE 
138. 

{e] Authority.—In an action for 
injuries to the occupant of an auto- 
mobile colliding with a rope placed 
across a street, allegations of author- 
ity of the city’s agent in placing the 


[42 G. J.—55] 


Watts v. Wilson, 21 Ala. A. 571, 110 
S 65. 

{[f] A highway is presumed to be, 
in accordance with law, reasonably 
safe for public use. Shawano Coun- 
ty v. Froemming, 186 Wis. 491, 202 
NW 186. 

11... Martin# v. Shea, 1382 \.Cal. 1310; 
187 P 23; Alameda County v. Tieslau, 
44 Cal, A. 332, 337, 186 P' 398; Fran- 
cis v. Gaffey, 211 N. Y. 47, 105 NE 96. 

“By proving the defendants’ negli- 
gence without in some way fastening 
that negligence to the injury, a case 
is not made out.’ Alameda County 
v. Tieslau, supra. 


12; SSandlos. va Brandt, Tp., 49) Ont. 
L. 142, 19 OntWN 482, 58 DomLR 
673. 

13. Sandlos y. Brandt Tp., supra. 


14. Denker v, Lowe, 192 Ky. 660, 
234 SW 294. 

15. Denker v. Lowe, supra. 

16. Roy v. Kansas City, 204 Mo. 
A. 332, 224 SW 132. 

17. See Negligence [29 Cyc 601 et 
seq]. 

18. Ham v. Los Angeles County, 
46 Cal. A. 148, 189 P 462; Spiker v. 


-Ottumwa, 193 Iowa 844, 186 NW 465; 


Moffett v. State, 128 Misc. 156, 217 
NYS 825. 
[a] Rule applied.—In an action 


for death of one killed while riding 
in an automobile on a highway by 
reason of a defect in a bridge, the 
court erred in instructing that it is 
presumed that all persons use due 
care for the preservation of their 
own lives, although the court in- 
structed that plaintiff must affirma- 
tively show due care, in view of St. 
(1911) p 1115. To instruct the jury 
that the law raises a presumption of 
due care in such cases is to offset by 
a legal presumption the declaration 
of the statute that the burden is on 
plaintiff in such cases to show that 
due care was used by him. Ham v. 
Los Angeles County, 46 Cal. A. 148, 
189 P 462. 

19. Ross v. Hoffman, (Mo. A.) 269 
SW 679; Sweetman vy. Green Bay, 147 
Wis. 586, 132 NW 1111; McCormick 
Vv. Caledon Tp., 24 OntWN 226 [app 
dism:55 Ont. Li 93]. 

[a] Child.—In an action by a six- 
year-old child for injuries received 
by the overturning of an automobile 
driven by his father, and caused by 
an alleged defect in the street, in- 
structions, placing burden upon plain- 


ing his freedom from contributory 
negligence, are erroneous. Raskin v. 
pious City, 198 Iowa 865, 200 NW 


[b] Decedent.—In an action for 
the death of the driver of an auto- 
mobile which went over an embank- 
ment near a state highway because 
of the lack of a sufficient barrier, de- 
fendant has the burden of showing 
contributory negligence of decedent. 
Wolf v. State, 122 Misc. 381, 202 NYS 
754 [aff 210 App. Div. 827 mem, 206° 
NYS 974 mem]. 

[c] Instruction held erroneous.— 
Hobart v. Casbon, 81 Ind, A. 24, 142 
NE 138. 

20. Feeley. v. Melrose, 205 Mass. 
329, 91 NE 306, 1837 AmSR 445, 27 
LRANS 1156. 


21. Feeley v. Melrose, supra. 
22. See supra § 510. 
23. Ansell v. Boston, 254 Mass. 


208, 150 NE 167. 


24. Ansell v. Boston, supra. 

25. See Hvidence 22 C. J. pl. 
26. See cases infra notes 27-34. 
27. Douisville,. 2 etc.n” Rao Vv. 


Loesch, 215 Ky. 452, 284 SW 1097, 47 
ALR 347: Knorr v. Wells, (Mo. UN) 
270 SW 391; West v. Marion County, 
954 Ors,  S29webss ) Poel Sse se iahvolies we 
Seattle, 139 Wash. 497, 247 P 950. 

[a] Similar circumstances and 
conditions.—(1) In an action for in- 
juries to an automobile operator on 
a toll bridge, evidence of other ac- 
cidents happening at the same place 
is not admissible, unless there is 
evidence tending to show the exist- 
ence of practically similar circum- 
stances and conditions. Louisville, 
etc., BR. Cos vo Loesch e215 Kew 4512, 
284 SW 1097, 47 ALR 347. (2) In an 
action against a city for damages 
caused to an automobile by running 
into a concrete partition separating 
two driveways on a bridge, at a time 
when there were no lights thereon, 
due to the bursting of the electric 
conduit on account of extremely cold 
weather and short-circuiting of the 
lighting circuit, testimony of a po- 
lice officer who had patrolled the beat 
including the bridge for several years 
as to the number of accidents that 
had occurred on the bridge is inad- 
missible, in the absence of a show- 
ing that the samé weather conditions 
prevailed. Charles vy. Baltimore, 138 
Md, 523, 114 A 565. 

[b] Notice of defect.—(1) In an 
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dent,?® of the cause of the accident,?® of precau- 
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tions at other places,*° of the surrounding circum- 


action against a city for injuries re- 
sulting from a collision between an 
automobile and a roadway obstruc- 
tion maintained by the city, evidence 
of numerous collisions between the 
obstruction in question and automo- 
biles is admissible to prove notice to 
the city of the existence and nature 
of the obstruction. Finholt v. Seat- 
tle, 1389 Wash. 497, 247 P 950. (2) 
In an automobile driver’s action for 
injuries from a defective highway, 
evidence of another accident at a 
period long after the occurrence of 
the accident in which plaintiff had 
been injured is not admissible for 
the purpose of showing notice of de- 
fect to defendant county, or for 
any purpose. West v. Marion Coun- 
UY) JOVOKs D291 88 P 184 (8)2 In an 
action against a municipality for in- 
juries received by an automobile 
driver through running into a rope 
stretched across a public street, the 
jury had a right to consider that 


another automobile driver had run 
into the same rope earlier in the 
same day. Ihlen y. Edgerton, 140 


Minn. 322, 168 NW 12. 

[ec] Diligence in removing defect. 
“—In an action against a municipality 
for injuries to plaintiff's automobile 
caused by striking a ‘‘silent police- 
man” or traffic signal which had been 
toppled over and lay unguarded in 
the traveled portion of the highway, 
evidence that other accidents of 
which the city had notice had been 
caused by this signal being displaced 
was admissible as tending to show 
knowledge of conditions affecting the 
degree of diligence which might rea- 
sonably have been required.of the 
city in removing it from the trav- 
eled roadway after notice. Aaronson 
v. New Haven, 94 Conn, 690, 110 A 
872, 12 ALR 328. 

28. See cases infra this note. 

[a] Character of way.—Where a 
highway had been repaired and holes 
filled with a dressing of clay, which 
in wet weather became slippery and 
soft, causing the accident in ques- 
tion, the reception in evidence of a 
photograph of the place, taken several 
weeks after the accident and showing 
the condition of the surface, the jury 
being particularly told that it was 
mot for the purpose of showing the 
condition of the highway at the time 
of the accident but to show that the 
highway had been coated with clay, 
which in wet weather became, soft 
and slippery, was properly within the 
discretion of the court. Baraboo v. 
Excelsior Creamery Co., 171 Wis. 242, 
177 NW 36. 

{b] Remoteness in time.—In an 
action for injuries sustained by driv- 
ing’ into a ravine crossing an un- 
lighted street, testimony that about 
eight months after the accident the 
witness was driving an autotruck on 
such street, that as he approached the 
place of the accident it looked like 
a block of unpaved street, and that 
he did not perceive his mistake until 
the front end of the truck went down, 
was not inadmissible for the lapse of 
time, if the conditions were not ma- 
terially changed. Beach v. Seattle, 
85 Wash. 379, 148 P 39. 

[c] Similarity of conditions.—In 
an action against the municipality 
for the death of a person killed when 
an automobile in which he was riding 
ran into a guilley across the street 
due to the fact that the bridge over 
it was not in the center of the high- 
way, and at nighttime, when the ac- 
cident occurred, the driver mistook 
the right-hand rail of the bridge for 
the left-hand, testimony of a witness 
who had pursued the same route on 
the following evening when the con- 
ditions were the same except that a 
light snow had fallen, and who had 
experienced the same difficulty in as- 


certaining the true conditions, was 
admissible as illustrating and con- 
firming how the bridge and gulley 
appeared to the driver of the car 
in which decedent was killed, not- 
withstanding the witness’ car was 
equipped with different lights than 
the other car, and it could not be 
said just how far or how wide the 
lights of his car or of the other car 
were or were likely to be thrown. 
Lawrence y. Sioux City, 172 Iowa 320, 
154 NW 494. } 

{d] Laying foundation.—(1) Evi- 
dence as to the condition of the road 
subsequent to the occurrence of the 
accident is admissible upon a show- 
ing that the condition of the road 
had not changed. West v. Marion 
County, 95 Or. 529,188 P 184.0) (2) 
Evidence as to the condition of the 
highway at the place where the acci- 
dent happened a short time there- 
after 
foundation therefor is laid by evi- 
dence which tends to show that the 
condition was the same immediately 
after the accident. American Film 
Co. v. Moye, 267 Fed. 419. (3) In an 
action for the death of an automo- 
bilist who ran his car into an opening 
in a bridge caused by a washout, 
evidence of the condition of the 
brakes upon the car following the 
accident was admissible, without re- 
quiring proof that the condition was 
the same immediately before the ac- 
cident. 
Iowa 408, 169 NW 388. 

{e] Materiality. — Evidence that 
the driver of the car was intoxicated 
a short time after the accident is 
inadmissible, since his condition at 
that time was immaterial. Doerr v. 
Freeport, 239 Ill. A, 560. 

[f] Precautions after accident.— 
In an action against a city and an oil 
company for damages resulting from 
a collision between automobiles which 
slid on a road covered with oil or 
tar, where the superintendent of the 
oil company had testified that it was 
not customary to cover the oil with 
crushed stone, it was error to per- 
mit him to be asked, and to answer in 
the affirmative, questions as_ to 
whether when hé saw the road the 
day after the accident he thought it 
advisable to put crushed stone on 
top and did have it covered with 
crushed stone under instructions from 
his superior. Laut v. Albany, 191 
App, Div. (7.5383) LS2eNY Sulls3. 

29. See cases infra this note, 

{a] For example, testimony as to 
the length and width of a car, its 
position after the accident, and the 
damage sustained, is relevant to the 
issue of the rate of speed. Kelsea v. 
Stratford, S0O°N. Hi i48, Ls A 79: 

[b] Opinion evidence. — (1) The 
testimony of a witness that, in his 
opinion, the wrecking of the auto- 
mobile was caused by its going too 
fast or by turning too short, or by 
earelessness in its operation, was 
merely the opinion of the witness, 
and such evidence was improperly ad- 
mitted. Holloway v. Milledgeville, 
85 Ga, A. 87, 182° SE 106. (2) The 
statement of a person shortly after 
an automobile accident in which he 
was injured that the car in which he 
was riding was going too fast was a 
mere opinion or conclusion and no 
statement of fact as to how fast the 
car was going, and was not admis- 
sible, even if a part of the res geste, 
in an action by another person in- 
jured in the same accident. Whitney 
v. Sioux City, 172 Iowa 336, 154 NW 
497. (3) In an action for the death 
of an automobile driver who was 
killed when the automobile rolled 
down an embankment, a witness who 
saw the automobile immediately after 
the accident was properly permitted 
to give his opinion as to why the 


is admissible where a proper | 


Owens v. Iowa County, 186 


stances,*! of complaints as to the condition of the 


car was in the position in which he 
found it, since his knowledge as to 
the position of the’ car was so far 
superior to that of the jurors that 
his opinion was admissible to aid 
them. Kelsea v, Stratford, 80 N. H. 
TAS 11 8’ ALO? 

[c] Other floods.—In an automo- 
bilist’s action for injuries alleged to 
have resulted from a defective bridge, 
the answer alleging that the injury 
was caused by an extraordinary flood, 
evidence as to the height of previous 
floods was held admissible. Moody 
v.. Aiken County, 124 S. C. 288, 117 
SE 533. 

30. Holloway v. Milledgeville, 35 
Ga. A. 87, 132 SE 106 (the fact that 
the placing of a guard rail at places 
similar to the one on the street where 
the injury complained of occurred 
was not customary is incompetent as 
tending to prove that the city, in fail- 
ing to place such a guard rail, was 
not guilty of negligence). 

{a] Use of lights on adjoining 
section of roadway.—A question as 
to the uSe of lights on an adjoining 
section of a roadway also under con- 
struction is improper where no cus- 
tom regarding the use of warning 
lights was shown and since a cus- 
tom involving negligence will not 
excuse it. Alameda County v. Ties- 
lau, 44 Cal. A. 332, 186 P 398. 

31. Md.—Baltimore v. State, 145 
Md. 440, 126 A 130. 

Mich.—Howell v.. Burtchville Tp., 
211 Mich. 418, 179 NW 279; Jewell 
v. Rogers Tp., 208 Mich. 318, 175 NW 
151. 

Pa.—Camp v. Allegheny County, 
263 Pa. 276, 106 A 314. 


Wash.—Finholt v. Seattle, 139 
Wash. 497, 247 P 950. 
[a] Photographs.—In an _ action 


against a city for injuries resulting 
from a collision between an automo- 
bile and a roadway obstruction main- 
tained by the city, photographs of the 
locality are inadmissible where they 
were not taken under conditions suffi- 
ciently similar to those at the time of 
the accident to do more than confuse. 
ee v. Seattle, 1389 Wash. 497, 247 

{b] Blinding lights.—In an action 
against a county for the death of 
plaintiff’s husband, caused by failure 
of defendant to erect a guard rail 
along a public road, whereby an au- 
tomobile fell over an embankment, 
evidence that the light from an ap- 
proaching automobile would shine in 
the driver’s face, and interfere with 
his guiding the car, was inadmissible, 
where there was nothing to show 
that it-did shine in the driver’s face, 
or with what headlights the car that 
was approaching. was equipped. 
Camp v. Allegheny County, 263 Pa. 
276, 106 A 314. 

{e] Beer in car.—In an action for 
damages to a car caused by striking 
a hole in the road, evidence that 
there were twenty-four unopened bot- 
tles of beer in the car was proper 
for the consideration of the jury as 
throwing light upon the circum- 
stances of the accident. Akin v. 
Madison County, 178 Iowa 161, 159 
NW 705. 

{d] Evidence admissible under no- 
tice.—In an action against a city for 
injuries received when an automo- 
bile turned over due to the defective 
condition of a street, evidence of the 
wet and slippery condition of a steep 
grade leading to the place of the ac- 
cident is admissible although the 
claim for damage presented to the 
city did not set forth this .condition 
but set forth merely negligence in 
permitting defective planking to re- 
main on the street, the existence of 
a hole in the street, which caused 
the overturning, and the precipitous 
grade leading down to the place of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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way,*? of negligence,*? and of contributory negli- 
gence** generally. Where the action is for the death 
of the driver of a motor vehicle, 
declarations that he would drive at a very moderate 
rate of speed is inadmissible as hearsay;*° but in 
an action by a passenger in a hired automobile, 
plaintiff may testify as bearing upon the question 
of contributory negligence that she had told the 


driver to drive slowly.®® 


the accident. Walters v. Seattle, 97 
Wash. 657, 167 P 124. 

[e] Materiality.—Testimony as to 
whether privately owned land on the 
unpaved portion of a street extended 
clear across the street was held prop- 
erly excluded as immaterial, where 
a motor cycle plunged over an un- 
guarded declivity at the end of the 
street. Baltimore v. State, 145 Md. 
440, 126 A 1380. 

32. Kelsea v. Stratford, 80 N..H. 
148, 118 A 9 (in an action against a 
town for the death of an automobile 
driver, caused by a defective fence 
along the highway, where the defect 
had existed since the construction of 
the road six years previous to the 
accident, testimony of a selectman of 
the town that no complaints had been 
made is immaterial). 


33. T. J. Mansfield Constr. Co. v. 
Gorsline, (Tex. Civ. A.) 278 SW 485. 
{a] Diligence. — In an _ action 


against a county by an automebilist 
for injuries alleged to have resulted 
from a defective bridge, the number 
of miles of road in the county was 
held admissible as affecting the time 
required to learn of defects and make 
repairs. Moody v. Aiken County, 124 
S. C. 288, 117 SE 533. 

{b] Expert evidence as to the 
manner in which an_ excavation 
should have been guarded or pro- 
tected by barriers, signals, or lights 
is not necessary. Sweet v. Salt Lake 
City, 43 Utah 306, 134.P 1167. 

{c] Mode of construction.—In an 
action for death of a passenger in 
an automobile resulting from an ac- 
cident claimed to have been due to 
negligence in construction of the 
highway, the road _ superintendent 
should be permitted to testify that 
he received from the state highway 
department a highway manual con- 
taining instructions as to building 
roads, that he followed such instruc- 
tions, and that he had used on other 
hills the same material as used on 
the road on which deceased was in- 
jured. It is also proper in such an 
action to receive expert evidence as 
to the best material to put on a hill 
and the best manner of resurfacing 


a hill, the accident having happened 
on a hill. Kinnie v. Morristown, 184 
App. Div. 408, 172 NYS 21. 


[d] Satisfaction of engineer. — 
Where, in an action against a con- 
tractor, negligence is alleged in fail- 
ing to do the things required in his 
contract, and which were to be done 
to the satisfaction of the county en- 
gineer, whether the steps taken were 
satisfactory to the engineer is not 
the test to determine the contractor’s 
negligence, and evidence of such sat- 
isfaction is irrelevant. T. J. Mans- 
field Constr. Co. v. Gorsline, (Tex. 
Civ. A.) 278 SW 485. 

[e] Construction of contract. — 
Bvidence as to what road contractors 
were required to do under the con- 
tract is properly stricken out where 
the contract was before the court. 
Alameda County v. Tieslau, 44 Cal. 
Aa Noo, 190) b\ 80S. 

{f] Municipal ordinance.—(1) In 
an action against a defendant who 
placed building material in the street, 
causing injury to plaintiff, a munici- 
pal ordinance prohibiting placing such 
material in a street without permis- 
sion of the city authorities is ad- 
missible in evidence as tending to 
show that defendant was guilty of 
negligence in placing the obstruction 
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evidence of his 


in the street. Helber vy. Harkins, 210 
Mich. 580, 178 NW 46. (2) Under an 
allegation of negligence in failing to 
place lights at an opening in the 
Street, an ordinance requiring the 
maintenance of a barrier and lights 
by any person whose act renders any 
portion-of a public street dangerous 
is admissible although the ordinance 
has not been specially pleaded. Mar- 
tin v. Shea, 182 Cal. 130, 187 P 23. 

[g] Sufficiency of allegation. 
In an action against the municipality 
for injuries received by striking a 
curbing at the end of a culvert across 
the highway, the allegation that the 
culvert was so. defectively con- 
structed as to render the highway 
unsafe for travel by the smallness 
of the culvert, the erection of the 
curbing at the end, and by allowing 
the same to be wholly obscured by 
weeds so as to be invisible to travel- 
ers using the highway, is sufficient 
to allow plaintiff to show that the 
highway was insufficient and not rea- 
sonably safe for public travel within 
the provisions of the statute. Roeser 
v. Sauk County, 166 Wis. 417, 165 NW 
1086. 

34. (Willis v. New Bern, 191 N. C. 
507, 132 SH 286. 

[a] Blinding lights.—In an action 
against a city for the death of one 
driving an automobile into a river at 
a street terminus which was not pro- 
tected by any warning device, testi- 
mony as to the blinding effect of a 
street light near the terminus is com- 
petent on the question of contributory 
negligence. Willis v. New Bern, 191 
N. C. 507, 132 SE 286. 

[b] An expert motor cycle driver 
may be asked a hypothetical ques- 
tion as to what such a rider would 
properly do on coming in sudden con- 
tact with a pile of gravel such as 
was involved in the particular case. 
Alameda County vy. Tieslau, 44 Cal. 
A. 332, 186 PP 398: 

[c] Indirect evidence.—In an ac- 
tion for injuries caused by. a defec- 
tive bridge, plaintiff's evidence to 
show that the driver of the automo- 
bile was free from negligence need 
not be specifically directed to that 
issue, and evidence which tends to 
show that plaintiff's injuries were 
due solely to defects of the bridge 
necessarily tends to establish the 
driver’s freedom from negligence. 
Sharby v. Fletcher, 98 Vt. 273,:127 A 
300. 

[a@] Expert evidence.—Whether it 
was or was not safe and proper to 
operate a car under the conditions is 
a question of fact for the jury and 
not one of expert opinion. Reed v. 
Edison Electric Tllum, Co., 225 Mass. 
163, 114 NE 289. 

35. Bibb County v. Williams, 152 
Ga. 489, 110 SE 275. 

36. Roy v. Kansas City, 204 Mo. 
A. 332, 224 SW 132. 

37. See Evidence §§ 1730-1806. 

38. See cases infra this note; and 
notes 39-46. 

[a] Evidence held sufficient: (@h)) 
To sustain a verdict for the death of 
one driving an automobile into a 
river at a street terminus. Willis 
v. New Bern, 191 N. C. 507,132 SE 
286. (2) To support a finding for 
plaintiff in an action for injuries sus- 
tained where sewer contractors per- 
mitted the boom of an excavating 
machine to overhang the road with 
the boom and cable attached and sud- 
denly to swing across the road in 
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[§ 569] (3) Weight: and Sufficiency of Evidence. 
The rules determinative of the weight and suffi- 
ciency of evidence in civil actions generally®? have 
been applied in determining the sufficiency of evi- 
dence in actions for injuries growing out of defects 
or obstructions in highways,** as, for example, with 
reference to the existence of negligence generally,°? 
contributory neglgence,*® as to the cause of the ac- 


front of an approaching automobile. 
sro henty v. Romano, (N. J. Sup.) 135 

[b] Cause for death.—Where a 
man was living before he fell into 
a reservoir and was dead when he 
was pulled from under the water at 
the bottom of the reservoir, the jury 
have a right to infer that he met his 
death by drowning. Bennett v. Kent, 
125 Mise. 23, 209 NYS 311 [aff 213 
App. Div. 873, 209 NYS 311 (rev on 
oene grounds 241 N. Y. 385, 150 NE 

]. 

[ec] Actual measurements will 
prevail over estimates as to the depth 
of a hole. Jones yv. Detroit, 171 Mich. 
608, 1837 NW 5138. 

39. ‘'[a] Evidence held sufiicient: 
(1) To show negligence in leaving a 
truck and steel girder in a position 
to obstruct the entire width of the 
road. Miller v. Lyons, (Cal.) 252 P 
330. (2) To show that the county 
was negligent in the original con- 
struction of the culvert. Dillabough 
v. Okanogan County, 105 Wash. 609, 
178 P 802. (38) To show the county 
negligent in allowing a culvert to re- 
main in an unsafe condition, after 
officers had knowledge of such con- 
dition, without warning the public. 
Dillabough v. Okanogan County, 
supra. (4) To show that there was a 
light placed on a highway obstruc- 
tion. Gilbert v. New York, 173 App. 
Div. 359, 159 NYS 460. (5) To show 
a prima facie case of negligence on 
the part of the city in allowing a 
pile of building material to remain 
in a street at night, unlighted. Ferry 
v. Waukegan, 205 Ill. A. 109. (6) 
To sustain a finding that the city had 
not acted with reasonable diligence 
in removing a traffic signal which 
had been thrown over in the street. 
Aaronson v. New Haven, 94, Conn. 
690, 110.A..872,-12 ALR 328. ° (7) To 
sustain a verdict for plaintiff where 
negligence was alleged in failing to 
repair a broken traffic post and al- 
lowing it to remain without a light 
or barrier at a street intersection. 
Hobart v. Casbon, 81 Ind. A. 24, 142 
NE _ 138. 

[b] Evidence held insufficient: (1) 
To show negligence in placing a lan- 
tern on a pile of dirt in a street. 
ferguson v. Des Moines, 197 Iowa 
689, 198 NW 40. (2) To show negli- 
gence of a town in the construction 


of .a highway. Kinnie v. Morris- 
town, 184 App..Div. 408, 172 NYS 
21...(3) To show the absence of -a 


watchman to give warning of a ris- 
ing drawbridge. Fraser v. State, 112 
Mise. 19, 182 NYS 491. 

{c] Evidence held for jury as to 
negligence in lighting and caring for 
a red lantern aS a warning of an 
excavation in a highway. Smith vy. 
Hudson, (Iowa) 207 NW 340. 

[d] Evidence held insufficient to 
go to jury on the fact that an ob- 
struction was placed by an agent or 
employee of the city within the scope 
of his employment. Albany y. Black, 
214 Ala. 359, 108 S 49, 

40. [a] ‘Evidence held sufficient: 
(1) To establish negligence in driv- 
ing with insufficient lights, or at too 
high a rate of speed, and with im- 
proper lookout. O’Brien v. Alston, 
61 Utah 368, 213 P 791. (2) To show 
motor cyclist guilty of: contributory 
negligence as a matter of law in run- 
ning into a pile of paving blocks at 
night. Phipps v. Perry, 178 Iowa 173, 
159 NW 6538. (8) To show that a 
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cident,*t as to responsibility for the place of acci- 
dent,*? as to speed** or brakes,** as to notice of de- 
fect,*> or as to the necessity of railings or barriers.*® 
The fact that the injury was the proximate result of 
defendant’s negligence may be established by cir- 
cumstantial evidence in the same way that any other 


fact may be so proved.*? 


[§ 570] g. Trial—(1) In General. 
erning the course and conduct of trials in civil ae- 
tions “generally*® apply in actions for injuries from 
defects or obstructions in the highway.*9 
ample, argument by plaintiff’s counsel that the facts 
were all one way, that plaintiff drove just as counsel 
would drive, is not objection- 


or one of the jurors 
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The rules gov- 


For ex- 


able as testimony by counsel, but was merely asking Y 


truck driver knew that the bridge 
was dangerous under a heavy load. 
Freebold y. Glen, 211 App. Div. 249, 
207 NYS 440 [aff 241 N.: Y. 615 mem, 
150 NE 578 mem]. (4) To show that 
an automobile driver knew that the 
road was being reconstructed and un- 
fit for travel and that he might have 
gone by a safe road. Buckingham v. 
Commary-Peterson Co., 39 Cal. A. 
154,178 P 318. (5) To sustain a find- 
ing of contributory negligence in 
turning out of a traveled way. Hall 
v. Linn County, 119 Kan. 88, 237 P 
923. (6) To support a verdict for 
defendant on the ground that the au- 
tomobile was operated at a reckless 
and high rate of speed over a bridge 
which was in a reasonably safe con- 
dition. Lytle v. Hancock County, 19 
Gace Men ood, Shao Ci) LO SuS— 
tain a verdict for plaintiff for in- 
juries sustained in a collision with 
an unlighted post at a street inter- 
section where it was shown that there 
were other lights on the four corners 
of the intersection and that plain- 
tiff struck the post while passing to 
the left of an automobile being 
driven in the same direction across 
the intersection. Hobart v. Casbon, 
81 Ind. A, 24, 142 NE 138. (8) To 
sustain qa finding that plaintiff was 
not guilty of contributory negligence 
in coming in contact with a cable 
and bucket suspended from the boom 
of an excavating machine in the 
highway. Doherty v. Romano, (N, J. 
Sup.) 135 A 62. 

[b] Evidence held insufficient: (1) 
To destroy the presumption of care 
on the part of deceased who was 
killed by driving his automobile 
through a guard rail along the street 
and into a river at night. Pyle v. 
University City, (Mo. A.) 279 SW 
217. (2) To show that the car was 
overloaded. Dillabough v. Okanogan 
County, 105 Wash. 609, 178 P 802. 

{[c] Evidence held for jury.—(1) 
Striking an unlighted lumber pile. 
Ross v. Hoffman, (Mo. A.) 269 SW 
679. (2) Striking a house being 
moved through a street. Morehouse 
v. Everett, (Wash.) 252 P 157. 

41. [a] Evidence held sufficient: 
(1) To show that an automobile at 
night struck building material in a 
street. Ferry v. Waukegan, 205 Ill. 
A. 109. (2) To establish a _ causal 
connection between the alleged viola- 
tion of an ordinance requiring vehi- 
cles to display lights on the outside, 
visible from front and rear, and a 
collision with steel beams on defend- 
ant’s wagon. Roper v. Greenspon, 
(Mo. A.) 192 SW 149. (8) To war- 
rant a finding that a collision with a 
standing electric light pole was 
caused by the leaving of a pole lying 
in the highway. Reed v. Hdison Hlec- 
tric, Illum..'Co., 225 Mass. 163, 114 
NE 289. (4) To show that negligence 
in obstructing a highway with a 
loaded truck was the proximate cause 
of the injury. Miller v. Lyons, (Cal.) 
252 P 330. 

[b] Evidence held insufficient to 
show that overloading was the cause 


Dillabough v. Okan- 
Lise 


of the accident. 
Onan County, 105 Wash. 609, 
802. 

[ec] Evidence held for jury.—(1) 
As to whether a fire plug was struck 
in the manner contended for by plain- 
tiff. Pettitt v. Kansas.City, (Mo. A.) 
267 SW 954. (2) As to whether a 
depression in a street was the proxi- 
mate cause of the accident. Van 
Clik v. Hackensack Water Co., (N. J. 
Sup.)-126 A 634. 

42. [a] Evidence held sufficient: 
(1) To show that the place of the 
accident was upon a street recognized 
by the city, used as a street by the 
general public, and that it had so 
been used for years. Uvalde v. Sto- 
vall, (Tex: Civ. A.) 279 SW 889. (2) 
To sustain a finding that the road 
was a township road. Dubourdieu v. 
Delaware Tp., 106 Kan. 650, 189 P 386. 

{[b] Evidence held for jury.—(1) 
As against a contention that there 
was a want of evidence of dedication 
of a street at the point of the acci- 
dent. Baltimore v. State, 145 Md. 
440, 126 A 130. (2) On the question 
whether deceased’s automobile went 
over the bank directly above the cul- 
vert on a highway in the defendant 
town. Bigelow vy. St. Johnsbury, 92 
Vt. 423, 105 A 34. 

{c] Expert evidence.—In deter- 
mining the speed of a driver’s motor 
car, or the power and adjustment of 
his lights, affecting an issue as to 
his contributory negligence, the jury 
could not disregard the expert opin- 
ion evidence of the only witness who 
testified on the subject. Hutchinson 
v. Miller & Lux, Inc., 60 Cal. A. 1, 


212 P 394. 

43. [a] Evidence held sufficient 
to show speed lawful. Ferry v. Wau- 
kegan, 205 Ill. A. 109. 

44. [a] Evidence held  insufifi- 
cient.—Evidence that after the acci- 
dent the brakes of the injured per- 
son’s car were found to be loose does 
not prove, as a matter of law, that 
at the time of the accident he vio- 
lated the statute in not providing his 
car with an adequate brake, and in 
approaching a curve without having 
his car under perfect control, in view 
of other evidence that he was then 
running slowly and had full control 
of his car. Bigelow vy. St. Johnsbury, 
92 Wits 4235" 10m VAS 4: 

45. [a] Evidence held sufficient: 
(1) To sustain a finding that a chair- 
man of the county board had notice 
of a defect in the highway. May v. 
Sherman County, (Kan.) 246 P 505; 
Story v. Brown County, 116 Kan. 300, 
226 P 772. (2) To show notice to 
the city of a hole in the street. Rup- 
pert v. New York, 90. Misc. 365, 153 
NYS 100. (3) To show that the 
county had notice of a defect in a 
highway by reason of previous ex- 
plosions thereof. McClung y. King 
County, 119 Wash. 14, 204 P 1064. 
(4) In an action against a municipal- 
ity for injuries caused when an auto- 
mobile crossing a bridge ran into a 
guard rail thereon which had become 
loosened from its clamp and bent out 


[§§ 569-571 


the jury to find that such was the only conclusion 
from the evidence.®° 

[§ 571] (2) Questions for Jury—(a) In General. 
Under the rules applicable to the trial of civil ac- 
tions generally,®! it is for the jury to determine, 
under the proper instructions from the court,®? con- 
troverted questions of fact.°% 
evidence it is to be determined by the jury whether 
an automobile was being driven upon the wrong 
side of the way,*4 whether it was being driven 
without proper lights,°> whether a road was so bar- 
ricaded and protected by contractors that it was a 
closed road,°® whether a ditch near an improved 
part of the street is a part of the street,®>” whether 


So upon conflicting 


across the roadway, evidence that the 
clamp was filled with dirt, indicating 
that the rail had been loose for some 
time, and that there was a bend in 
the rail and rust spots upon it, was 
sufficient to support a finding that 
the defect had existed for such a 
length of time that by the exercise 
of ordinary care it might have been 
discovered and_ repaired. Reudel- 
huber v. Douglas County, 100 Nebr. 
687, 161 NW 174. 

[b] Evidence held for jury. — 
Where an automobile runs into a 
hole in a public street whereby in- 
juries result to a passénger in the 
car, and there is evidence that the 
street had been negligently main- 
tained, that defendant municipality 
had actual or constructive notice of 
the defective condition for a suffi- 
cient time prior to the accident to 
have enabled it to make repairs, and 
that the defective condition of the 
street was the proximate cause of the 
accident, the case is one which may 
properly be submitted to the jury. 
McDonald v. Philadelphia, 248 Pa. 
145, 932:A_ 959: 

46. [a] Evidence held sufficient 
to support a finding that a railing 
should have been provided. Bond v. 
Billerica, 235 Mass. 119, 126 NE 281. 

[b] Evidence held for jury.—(1) 
In an action against a city for the 
death of the occupant of a motor 
cycle side car in a plunge over a de- 
clivity at the end of a street, as to 
defendant’s negligence in not erecting 
barrier or providing proper warnings 
of danger. Baltimore v. State, 145 
Md. 440, 126 A 130. (2) Negligence 
of the city in failing to safeguard 
a street obstructed by a house being 
moved. Morehouse v. Everett, 
(Wash.) 252 P 157. (3) Negligence 
in failing to place a barrier or signal 
at a sudden ending of a street at a 
ravine. Beach vy. Seattle, 85 Wash. 
379, 148 P 39. 

47, Alameda County v. Tieslau, 44 
Cal. A. 332, 186 P 398. 

[a] Evidence held sufficient to 
show that injury to a policeman rid- 
ing a motor cycle who swerved to 
avoid a collision with a vehicle and 
ran into unlighted rock piles left 
along the road by contractors was 
proximately caused by the contrac- 
tors’ negligence. Alameda County v. 
Tieslau, 44 Cal. A. 332, 186 P 398. 

48. See Trial [38 Cye 1238], 

49. See cases infra this note; and 


infra §§ 571-578 
50. Goodwin v. Concord, 79 N. H. 
401, 111 A 304. 

51. See Trial Les wate 1511]. 

52. See infra § 5 

53. See cases ae notes 54-65. 

54. Whitlatch v. Iowa Falls, 199 
Iowa 73, 201 NW 83. 

55. Baldwin v. Norwalk, 96 Conn. 
1,112 A 660; Whitlatch y. Iowa Falls, 
199 Iowa 73, 201 NW 83. 


56. Gregg v. Clapham, 6 Oh. A. 
eo 27 Ov Cay ASA, 38) OnyiGinwcer 


18%, Waddell v. Williamson, 98 W. 
Va. 547, 127 SE 396. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 571-572] 


an accident occurred upon an approach to a bridge,*® 
whether a ditch near an improved part of the street 
causes the street to be regarded as out of repair,°? 
whether an accumulation of ice under a bridge re- 
constituted a 
whether one opening a ditch in the highway left 
a hidden defect upon refilling it,°+ whether the 
light was such as to affect the driver’s vision,®* the 
amount of hght at the time of the accident,®* the 
distance at which a quarry opening could be seen,"* 
or whether a ten-ton load is a reasonable one to 
It is also a ques- 
tion for the jury to determine upon conflicting evi- 
dence whether a motor vehicle was in fact under the 
control of the person whose license number it bears, 
thereby requiring it to be legally registered.°°” 

[§ 572] (b) Negligence as to Care and Condition 


ducing the clearance 


require a bridge to sustain it.® 


of Way. In accordance with the 
the determination of questions of 


58. Person v. Polk County, 193 
Iowa 733, 185 NW 491. 

59. Waddell v. Williamson, 98 W. 
Va. 547, 127 SE 396. 

60. Briggs v. North Tonawanda, 
213 App. Div, 781, 210 NYS 643. 

61. McMahon y. Carlisle-Pennell 
Lumber Co., (Wash.) 251 P 574. 

62. Jewell v. Rogers Tp., 208 Mich. 
318, 175 NW 151. 


63. Jewell v. Rogers Tp., supra. 
64. Jewell v. Rogers Tp., supra. 
65. Smith v. Howard, 42 R. I. 126, 


105 A 649. 
6514. Holland vy. Boston, 213 Mass. 
560, 100 NE 1009. 


66. See Negligence [29 Cyc 627 et 
seq]. 
67. U. S.—Baltimore v. State, 166 


Fed. 641, 92 CCA 335. 

Cal.—Stewart v. San Joaquin Light, 
ete., Co., 44° Cal. A.’ 202, 186.P 160. 

Iowa.—Phipps v. Perry, 178 Iowa 
173, 159 NW 653. 

Ky.—Frankfort v. Bowen, 205 Ky. 
309, 265 SW 785. 

Md.— Washington County v. Gaylor, 
140 Md. 375, 117 A 864. 

Mass.—Baker v. Fall 187 
Mass. 53, 72 NE 336. 

Mich.—Wilson v. Coe Tp., 233 Mich. 
75, 206 NW 355. 

Nebr.—Boomer y. Lancaster County, 
212 NW 613. 

N. J.—Van Clik v. Hackensack 
Water Co., (Sup.) 126 A 634. 

N. Y.—Nicholson v. Stillwater, 208 
N. Y. 208, 101 NE 858; Shanley. v. 
Stillwater, 201 App. Div. 232, 194 NYS 
667 [aff 286 N. Y. 618 mem, 142 NE 
307 mem]. 

Pa.—Rockett v. Philadelphia, 256 
Pa. 347, 100 A 826. 

R. I1.—Smith v. Howard, 42 R. I. 
126, 105 A 649. 

Wash.—Walters _ v. 97 
Wash. 657, 167 P 124. 

W. Va.—Williams v. Main Island 
Creek Coal Co., 83 W. Va. 464, 98 SE 
iu Gis 

Wis.—McChesney v. Dane County, 
171 Wis. 234, 177 NW 12; Miner v. 
Rolling, 167 Wis. 213, 167 NW 242, 
LRA1918D 1178; Kadolph v. Herman, 
166 Wis. 577, 166 NW 433. 

{a] Fallen tree.—(1) In an action 
for damages for the death of plain- 
tiff’s wife from the alleged negli- 
gence of defendant city in permit- 
ting a fallen tree to obstruct a road 
in Fairmount Park, which the auto- 
mobile in» which she was riding 
struck, it was held, on the evidence, 
that the case was for the jury. 
Rockett v. Philadelphia, 256 Pa. 347, 
100 A 826. (2) In an action against 
county commissioners for personal 
injury and damage to his automobile 
sustained from the fall of a limb of 
a tree, it is generally a question for 
the jury whether the accident was 
due to the decayed condition of the 
limb or tree or whether defendant 
knew or by the exercise of reasonable 
care could have known of such dan- 


River, 


Seattle, 
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nuisanee,°° 


rules governing 
negligence gen- 


gerous condition in time to prevent 
the accident. Washington County v. 
Gaylor, 140 Md. 375, 117 A 864. 

[b] Holes.—Van Clik v. Hacken- 
sack Water Co., (N. J. Sup.) 126 A 
634; Shanley v. Stillwater, 201 Apr. 
Div. 232, 194 NYS 667 [aff 236 N. ¥ 
618 mem, 142 NE 307 mem]. °* 

[ec] Poles supporting electric 
cables.—Stewart v. San Joaquin 
Light, ete, Co., 44 Cal. A. 202, 186 
PPG OF 

{d] Slippery surface.—(1) Zegeer 
v. Barrett Mfg. Co., 226 Mass. 146, 
115 NE 291 (where thick and slip- 
pery tarvia had been spread over the 
entire width of the road and came to 
an end at the top of a hill where it 
could not be seen from approaching 
vehicles, and the road had been left 
open for .travel with a stretch of 
one half a mile unsanded and un- 
guarded, the only sign being one 
about fourteen inches square and 
about two feet from the ground 
placed in the grass two feet outside 
of the road at a point three thousand 
feet from the place of the accident). 
(2) In an action against a city and 
an oil company for damages result- 
ing from collision between automo- 
biles which slid on a road covered 
with oil or tar, Where the negligence 
alleged was covering the entire sur- 
face with a great and unusual quan- 
tity of tar or road material without 
covering the same with sand or 
gravel and without leaving any space 
for automobiles to pass without pass- 
ing over and through such tar or 
material, it is error to submit to the 
jury the question whether the ma- 
terial used on the road was proper. 
Laut .v. Albany, 191, App; Div. 753, 
182 NYS 183. 

{e] Smoke.—Whether a railroad 
company burning a thicket along the 
side of the highway, causing smoke 
obscuring an automobile driver’s 
vision, was negligent was a question 
for the jury. Fisher v. Southern Pac. 
Count 2) CaliAy 6495 237 (Posi 

{f] Responsibility for obstruction. 
—Phipps v. Perry, 178 Iowa 173, 159 
NW 653. 

[g] Place of defect.—In an action 
for injuries received through strik- 
ing a concrete abutment on the end of 
a culvert, concealed by grass at the 
side of the road, while plaintiff was 
driving with his right-hand wheels 
about a foot on the grass at the side 
of the traveled roadway while about 
to pass another car, the roadway be- 
ing ten feet wide and the culvert be- 
ing twenty feet between abutments, 
the abutment struck being eighteen 
inches nearer the traveled way than 
the one at the other end, the ques- 
tion of whether or not the abutment 
was so connected with the highway 
as to affect the safety of plaintiff 
in his use of the traveled part of 
the highway is for the jury. Mc- 
Chesney v. Dane County, 171 Wis. 


[42 C.J.] 869 


erally,®* it has, under the facts and circumstances 
of particular cases, been held for the jury to de- 
termine whether or not there has been negligence 
generally as to the safe condition of the way, as, 
tor example, in the omission of warnings or danger 
signals,°® or in a failure to furnish sufficient warn- 
ing,°® or in the lighting of a dangerous place.’° 
So it is ordinarily a question for the jury to de- 
termine whether there has been actual or construc- 
tive notice of the defect or danger.’ 
where the case is tried without a jury, the question 
of whether the highway was reasonably safe for 
public travel is ordinarily a question of fact for 
the trial court.” 

Barriers and guard rails. 
gence with regard to the furnishing and mainte. 
nance of barriers or guard rails are ordinarily to 
be determined by the jury,*? or by the trial court’ 
as a question of fact where the trial is without a 


Likewise, 


Questions of negli- 


234, 177 NW 12. 

68. Iowa. — Shannon vy. Counci’ 
Bluffs, 194 Iowa 1294, 190 NW 9al. 

Kan.—Service vy. Wolter, 120 Kan 
141, 242 P 464. 

Mo.—Roper v. Greenspon, 272 Mo. 
288, 198 SW 1107, LRA1918D 126 [rev 
(A.) 192 SW 149]. 

N. J.—Rohan v. American Sugar 
Refining Co., 94 N. J. L. 256, 109 A 346. 

N. Y.—Harding v. New York, 181 
App. Div. 251, 168 NYS 265. 

Wash.—Morehouse vy. Everett, 252 
Pe hone 

Wyo.—Opitz v. Newcastle, 249 P 799. 

{a] Hoisting rope.—Negligence in 
keeping a rope stretched across a 
street without proper warnings or 
other steps for the protection of peo- 
ple traveling on the street held a 
question for the jury. Rohan vy. 
American Sugar Refining Co., 94 N. J. 
L. 256, 109 A 346. 

[b] Lighted barrier. — Negligence 
of a city and of one who made an 
excavation in a street under a permit 
from the city is a question for the 
jury where the evidence is conflict- 
ing as to whether the excavation was 
guarded by a barrier with red lights 


upon it. Harding v. New York, 191 
App. Div. 251, 168 NYS 265. 
9. Ala.—Albany vy. Black, 214 


6 
Ala. 359, 108 S 49. 

Iowa.—Shannon v. Council Bluffs, 
194 Iowa 1294, 190 NW 951. 

Minn.—Ihlen y. Edgerton, 140 Minn. 
322, 168 NW 12. 

Utah.—Sweet v. Salt Lake City, 43 
Utah 306, 134 P 1167, 

Wash.—Brengman v, King County, 
107 Wash. 306, 181 P 861. 


[a] Lantern warning of rope ob- 
structing street.—Albany v. Black, 
214 Ala. 359, 108 S 49. 

70. Baltimore v. State, 166 Fed. 


641, 92 CCA 335; Dorchester County 
v. Wright, 138 Md. 577, 114 A 573. 

[a] Drawbridge. Dorchester 
County v. Wright, 138 Md. 577, 114 
AS 673: : 

71. Doerr v. Freeport, 239 Ill. A. 
560; Service v. Wolter, 120 Kan. 141, 


242 P 464. 
72. Miller v. Lyons, (Cal.) 252 P 
(Conn.) 


330; Horton v. MacDonald, 
1385 A 442. ; 

73. Ind.—Indianapolis v. Moss, 74 
Ind. A. 129, 128 NE 857. 

Pe aenad say te v. Hudson, 207 NW 

Mass.—Bond v. Billerica, 235 Mass. 
119, 126 NB 281. 

Mich. — Mazzolini v. Kalamazoo 
County, 228 Mich. 59, 199 NW 648. 

N. H.—Kelsea v. Stratford, 80 N. 
He 48) 18 AL 9: 

N. Y.—Lendrum vy. Cobleskill, 192 
App. Div. 828, 183 NYS 215; Johnson 
v. State, 186 App. Div. 389, 173 NYS 
701 [aff 104 Misc, 395, 175 NYS 299, 
and aff 227 N. Y. 610 mem, 125 NE 
919 mem], 

Oh.—Logan County v. Bicher, 98 
Oh. St. 432, 121 NE 535. 


870: 42.054 


jur 


[§ 573] 
Driver of Vehicle, 


Tex.—Dallas v. Halford, (Civ. A.) 
210 SW 725. 

Utah.—Brower v. Moran Pav. Co., 
58 Utah 349, 199 P 144. 

Vt.—Bancroft v. East Montpelier, 


94 Vt. 168, 109 A 39; Bigelow v. St. 
Johnsbury, 92 Vt. 423, 105 A 34. 
Wis.—Bowen v. Osceola, 185 Wis. 


11, 200 NW 766; Branegan v. Verona, 
170 Wis. 137, 174 NW 468; Miner v. 
Rolling, 167 Wis. 213, 167 NW 242, 
LRA1918D 1178. 

“As a general rule the 
for barriers, including the question 
whether commissioners or Superin- 
tendents were negligent in omitting 
to supply them and keep them in re- 
pair, is a question of fact for a jury.” 
Johnson v. State, 186 App. Div. 389, 
892, 1738. Nis 701 [aff 104 Misc. 395, 
175 NYS 299, and aff 227 N. Y. 610 
mem, 125 NE 919 mem]. 

[al] It is generally a jury ques- 
tion whether the absence of a bar- 
rier or railing along the edge of a 
highway does or does not constitute 
a defect, although palpable cases 
may arise where it is a question of 
law. Branegan v. Verona, 170 Wis. 
137, 174 NW 468. 

{b] Wroximate cause.—Whether a 
guard rail upon a bridge would have 
averted an accident to an automo- 
bile and whether a town was negli- 
gent in the performance of its legal 
duty in failing to provide such guard 
rails is ordinarily a question of fact 
for the jury. Sharby v. Fletcher, 98 
Vt. 273, 127 A 300. 

{c] Sufficiency of barrier.—Kelsea 
vy. Stratford, 80 N. H. 148, 118 A 9; 
Bowen vy. Osceola, 185 Wis. 11, 200 
NW 766. 

{d] Wegligence in guarding exca- 
vation.—Smith v. Hudson, (lowa) 
207 NW 340; Brower v. Moran Pav. 
Co., 58 Utah 349, 199 P 144. 

{e] Facts held to justify submis- 
sion.— Where the roadway is rapidly 
narrowed and the adjacent land be- 
comes sharply sloping, no _ barrier 
or guard being provided and the edge 
of the way allowed to become ob- 
scured by weeds. Nicholson v. Still- 
water, 208 N. Y. 208, 101 NE 858. 

74, Horton ‘v. MacDonald, (Conn. ) 
135 A 442, 444. 

“The failure to have erected a fence 
along the part of the highway so 
raised above the adjoining ground as 
to render it unsafe for public travel, 
was, upon the facts, clearly a conclu- 
sion of fact for the trial court, both 
as to whether a railing or fence 
should have been erected and main- 


necessity 


tained, and what was a _ sufficient 
fence to have erected and main- 
tained.” 

75. Nicholson y. Stillwater, 208 

Y. 203, 101 NE 858. 

76. Briglia v. St. Paul, 134 Minn. 


97, 98, 158 NW 794, LRAI916F 1216; 
Roberts v. Haton, 238 N. Y. 420, 428, 
144 NE 667, 36 ALR 411. 

“Where it is unreasonable to charge 
the town with the duty of maintain- 
ing barriers sufficient to prevent all 
accidents, the court will declare non- 
liability as a matter of law.’”’ Rob- 
erts v, Eaton, supra. 

“The question of due care and neg- 
ligence in such case is usually one 
of fact for the jury, but, where the 
risk is so negligible that it would be 
unreasonable to charge the city with 
the duty to maintain barriers, the 
court will declare nonliability as a 


y,‘* although there is no infallible test as to 
when they may not be determined as a matter of 
law,’® and they may be so determined.7® 
be said as a matter of law that the drowning of 
a person by shipping from a causeway constructed 
through a reservoir and used as a publi¢e highway 
should have been reasonably anticipated.77 

(c) Contributory Negligence—aa. 
Although in some instances his 
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It cannot 


Of 


matter of law.’ 
supra. 

77. Bennett v. Kent, 241 N. Y. 385, 
150 NE 302 [rev 218 App. Div. 873 


Briglia v. St. Paul, 


mem, 209 NYS 311 (aff 125 Misc. 238, 
'209 NYS 311)]. 

78. Alameda County v. Tieslau, 
44 Cal. A. 332, 186 P 398; Walters 
v. Seattle, 97 Wash. 657, 167 P 124. 

79. Cal.—Alameda County v. Ties- 


lau, 44 Cal.’.A. 332}; 186 P 398. 


Ill.—Ferry v. Waukegan, 196 Ill. 
ALS 

Ind.—Indianapolis v. Moss, 74 Ind. 
A, 129, 128 NE 857. 

Iowa.—Smith v. Hudson, 207 NW 


340; Kendall v. Des Moines, 183 lowa 
866, 167 NW 684. 

Mich.—Jewell v. Rogers Tp., 208 
Mich. 318, 175 NW 151; Loose v. Deer- 
field Tp., 187 Mich. 206, 153 NW 9138. 

Mo.—Ross v. Hoffman, (A.) 269 
SW 679; Franklin v. Kansas City, 213 
Mo. A. 154, 240 SW 616, (A.) 260 SW 502. 

Nebr.—Boomer v. Lancaster Coun- 


ty, 212 NW 6138. 

N. H.—Kelsea v. Stratford, 80 N. 
H. 148, 118 A 9, 

N. J.—Van Clik v. Hackensack ; 
Water Co., (Sup.) 126 A 634. 

Pa.—Lane vy. EH. A. Mullen, Inc., 
285) ParwlGle t3 UAC alee 

R. T.— Reddingion v. Getchell, 40 


EUM beh Gore Oly cAeie Ss = 

Utah.—Sweet v. Salt Lake City, 43 
Utah 306,,134 P 1167. 

Vt.—Sharby v. Fletcher, 98 Vt. 273, 
127 A 300; Bigelow v. St. Johnsbury, 
92 Vt. 423, 105 A 34. 

Wash.—Walters Vv. 
Wash. 657, 167 P 124 

W. Va.—-Hersman v. Roane County 
Ct., 86 W. Va. 96, 102 SE 810; Wells 
v. Marion County Ce e185: W. Va. 
6638, 102 SH «472; Williams v. Main 
Island’ Creek Coal, Co., ‘838 W. Va. 
464, 98 SH 511. 

Wis.—Kadolph v. Herman, 166 Wis. 
577, 166 NW 438. 

Wyo.—Opitz v. Newcastle, 249 P 799. 

“Tt is only where reasonable men 
can draw but a Single conclusion 
from the facts that courts may de- 
termine the question of negligence 
of either party as a matter of law.” 
Alameda County v. Tieslau, 44 Cal. 
A, 332, 335, 186 P 398 

[a] Intoxication.—Jewell v. Ro- 
gers Tp., 208 Mich. 318, 175 NW 151. 

[b] Meaving traveled way.—In an 
action for the death of plaintiff's in- 
testate from overturning of his au- 
tomobile in a gully on defendant’s 
land, whether deceased was negligent 
in driving his automobile outside the 
traveled part of the highway. on de- 
fendant’s land was for the jury. 
Reddington v. Getchell, 40 R, I, 463, 
101 A 123, 

[c] Failure to see steam shovel.— 
The failure of a motorist driving at 
night to observe and take into ac- 
count the details of a steam shovel 
in the street shown by his lights is 
not negligence as a matter of law. 
Lane v. BE. A. Mullen, Inc. 285 Pa. 
161, 181 A 718. 

80. Horton vy. MacDonald, (Conn.) 
135 A 442; Johnson v. State, 186 App. 
Div. 389, 173 NYS 701 [aff 104 Misc. 
395, 175, NYS (299; and Bite2 27 iNew. 
610 mem, 125 NH 919 mem]. 

[a] For example, where the driver 
of an automobile at night continued 
straight ahead instead of taking a 
curve in the road, there being no bar- 
rier or warning, and there was testi- 


Seattle, 97 
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action may be such that it may be said to be con- 
tributory negligence as a matter of law,’® the ques- 
tion of whether or not the driver of the vehicle 
has been guilty of contributory negligence is ordi- 
narily one of fact for the jury, 
court where the trial is without a jury,®° as, for 
example, in striking an obstruction,*! in driving into 
ditches or trenches®? or depressions,®® in driving 


79 or for the trial 


mony that the driver had had two 
or three small glasses of beer and 
that the emergency brake of the car 
was out of order, and the night was 
a dark one, contributory negligence 
of the driver was a question for the 
judge trying the claim without a 
jury. Johnson vy. State, 186 App. 
Div. 389, 173 NYS 701 [aff 104 Misc. 
395,-175 NYS: 299), and ‘aff (227° Ni we 
610 mem, 125 NE 919 mem]. 

81. Cal.—Fisher v. Southern Pac. 
Co., 172: 1Cal:) As 649,423 7 Ps Ge nda 
meda County v. Tieslau, 44 Cal. A. 
332, 186 P 398. 

lll.— Wells v. Kenilworth, 228 Ill. 
A. 332; Smith v. Sidell, 205 Ill. A. 66. 

Iowa.—Kendall v. Des Moines, 183 
Iowa 866, 167 NW 684; Wolford v. 
Grinnell, 179 Iowa 689, 161 NW 686. 

Kan.—Klopfenstein v. Union Tract. 
Co., 109 Kan. 351, 198 P 930. 

Minn.—Ihlen v. Edgerton, 140 Minn. 
322, 168 NW 12. 

Mo.—Hamra v. Helm, (A.) 281 SW 
103; Ross v. Hoffman, (A.) 269 SW 679. 
se J.—Sadlon vy. Jannarone, 132 A 

Pa.—Mumbower v. Weaver, 282 
Pa. 605, 128 A 535; Clamper v. Phila- 
delphia, 279 Pa. 385, 124 A 132. 

Wash.—Finholt v. Seattle, 139 
Wash. 497, 247 P 950; Crooks v. Rust, 
119 Wash. 154, 205 B 419. 

Wis. —Kadolph v. Herman, 166 Wis. 
577, 166 NW 433. 

[a] Manhole—Wolford v. Grin- 
nell, 179 Iowa 689, 161 NW 686; 
Hamra v. Helm, (Mo, A.) 281 SW 103. 

[b] Paving blocks. — Phipps vy. 
Perry, 178 Iowa 173, 159 NW 653. 

[c] Pile of lumber.—Ross y. Hoff- 
man, (Mo. A.) 269 SW 679. 


[d] Pile of stones.—Sadlon v. Jan- 
narone, (N. J.) 132 A 749. 

[e] zope barricade. — Smith v. 
Sidell, 205 Ill. A. 66; Ihlen y. Bdger- 


ton, 140 Minn. 322, 168 NW 12; Mum- 
bower v. Weaver, 282 Pa. 605,°128 A 
539; Clamper vy. Philadelphia, 279 Pa. 
385, 124 A 132. 

(£] Rope.—Whether the driver of 
a motor vehicle approaching a rope 
stretched across the street by the 
employees of defendant company was 
negligent in assuming that it would 
be lowered as it had ‘been previously 
to enable him to pass in safety held 
a question for the jury. Rohan v. 
ta ae Sugar Refining Co., 94 N. J. 
L. 256, 109 A 346. 

{[g] Safety island lamp-post.— 
Wells v. Kenilworth, 228 Tl. A. 332. 

[h] Smoke obscuring vision. 
Whether a driver, who, although con- 
scious of the danger, proceeded until 
a collision occurred, was contribu- 
torily negligent, in view of his ap- 
prehension of danger from _ the 
smoke and fire, and from a possible 
collision with a following car, held 
a question for the jury. Fisher Vv. 
Southern Pac. Co., 72 Cal. A. 649, 237 


PAUAT. 
Stone.—Kadolph  y. 


Li] 
166 Wis. 577, 166 NW 433. 
82. Iowa. "Spiker v. Ottumwa, 193 
oe sa) nee NW 465. 
ich.—Jewell _v. Rogers Tp., 208 
Mich. 318, 175 NW 151. ‘a 4 
N. Y.—Lendrum v. Cobleskill, 192 
App. Div. 828, 183 NYS 215. 
Utah.—Brower v. Moran Pav. Co., 
58 Utah 349, 199 P 144 


Wate -—Sharby Vv. Fletcher, 98 Viti 2%3, 
127 A 300. 


83. Van Clik v. Hackensack Water 


Herman, 


Ss ren rrr ee 
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with insufficient lights** or without lights,®® in shift- 
ing gears,®°® or in not observing that travel had 
been diverted to a temporary bridge.*? 
The comparative availability, 
convenience, freedom from dangerous defects, and 
safety for travel, as between two or more highways 
are generally questions for the jury to determine.*® 
Speed. Whether reasonable care was being ex- 
ercised with regard to the rate of speed at which 
the vehicle was traveling is ordinarily to be de- 
termined as a question of fact in the hght of all 
the surrounding circumstances,*®- although in some 
cases it may be determined as a question of law.°° 
Under a statutory modi- 
fication of the rule as to contributory negligence 
permitting a recovery where there is negligence by 


Choice of way. 


Concurrent negligence. 


both parties which is concurrent 


to the injury sued for,®! where the driver of a 
motor vehicle collided at night with an obstruction 
in a city street, upon evidence tending to show 


Co., (N. J. Sup.) 126 A 634; Yocum 
v. Reading City, 235 Pa. 552, 84 A 
510; Templeton v. Northern Texas 
Tract. Co., (Tex. Civ. A.) 217 SW 440. 

{a] For example, although there 
is evidence that the car was going 
slowly, that the headlights were lit, 
that the night was clear, that the car 
at the speed mentioned could be 
stopped within a distance of two or 
three feet, and that the driver could 
have seen the depression in the street 
if he had been looking, but the evi- 
dence also shows that the street was 
open to travel and that there was no 
warning by light or barrier of any 
depression in the pavement, the ques- 
tion of the driver’s contributory neg- 
ligence under the circumstances 
one for the jury. Van Clik v. Hack- 
ensack Water Co., (N. J. Sup.) 126 A 
634. : 

84. Conn.—Baldwin v. Norwalk, 96 
Conn. 1, 112 A 660. 

Iowa.—Phipps v. Perry, 
173, 159 NW. 658. 

Mo.—Kendrick v. Kansas City, 237 
Sw 1011. 

N. Y.—Hall v. Hepp, 210 App. Div. 
149, 205 NYS 474. 

Pa.—Lane v..E. A. Mullen, Inc., 285 
Pa. 161, 131 A 718: 

Utah.—Sweet v. Salt Lake City, 43 
Utah 306, 134 P 1167. 

[a] Fog and smoke.—It is a ques- 
tion for the jury whether the driver 
has driven such distance in fog and 
smoke before the accident as to be 
aware that he cannot see objects far 
enough ahead to have time to stop or 
turn aside and avoid them. Ken- 
drick v. Kansas City, (Mo.) 237 SW 
1011. 

85. Baldwin v. Norwalk, 96 Conn. 
1, 112 A 660; Ferry v. Waukegan, 196 
Til. A. 81. : 

86. Bowen v. Osceola, 185 Wis. 11, 
200 NW 766. 

; 87. Owens v. Iowa County, 186 
Iowa 408, 169 NW 388. 

g8. Williams v. Main Island Creek 

Coal Co., 83 W. Va. 464, 98 SH 511. 


178 Iowa 


g9. Cal.—Stewart v. San Joaquin 
Light, ete, Co., 44 Cal. A. 202, 186 
Bs 160. 


Ill.— Ferry v. Waukegan, 196 Ill. 
A. 81. 

Iowa.—Spiker v. Ottumwa, 193 Iowa 
844, 186 NW 465; Kendall v. Des 
Moines, 183 Iowa 856, 167 NW 684; 
Phipps v. Perry, 178 Iowa 173, 159 
NW 653. 

Kan.—Super v. Modell Tp., 88 Kan. 
698, 129 P 1162. r 

Mo.—Kendrick v. Kansas City, 237 


Sw 1011. 

N. H.—Kelsea v. Stratford, 80 N. H. 
148, 118 A 9. 

N. Y.—Lendrum v. Cobleskill, 192 
App. Div. 828, 188 NYS 215. 

Pa.—Rockett v. Philadelphia, 256 


Pa. 347, 100 A 826. ‘ 
Utah.—Sweet v. Salt Lake City, 43 


MOTOR VEHICLES 


hicle. 


and contributes 


Utah 306, 134 P 1167. 
[a] Held not negligence per se.— 


(1) Operation of a vehicle between, 


eighteen and twenty miles per hour 
in a park. Rockett v. Philadelphia, 
256 Pa. 347, 100 A 826. (2) Driving 
on a city street at night at from 
fifteen to twenty miles per hour. 
Spiker v. Ottumwa, 193 Iowa 844, 186 
NW 465. (3) In an action against a 
power company for the death of an 
automobile passenger electrocuted in 
a collision with a power pole, 
whether it was negligence to drive 
an automobile without lights eight- 
een miles per hour, over a road not 
traveled by the driver before, when 
it was dark and had been raining, 
was held for the jury. Stewart v. 
San Joaquin Light, etc., Co., 44 Cal. 
A. 202, 186 P 160. 

{b] Driving at a speed of twenty- 
seven miles an hour is not negli- 
gence aS a matter of law under ordi- 
nary circumstances, but the circum- 
stances may be such as to render 
such a rate of speed contributory neg- 
ligence. O’Brien v. Alston, 61 Utah 
368, 213 P 791. 

90. Strickfaden Vv. Greencreek 
Highway Dist., 42 Ida. 738, 248 P 
456; Froelich v. Peo., 19 Porto Rico 
637; Wentworth v. Waterbury, 90 Vt. 
60, 96 A 334; Buckley v. Washington 
County, 189 Wis. 176, 207 NW 558. 

{a] For example (1) an automo- 
bile driver, traveling at a rate of 
twenty miles an hour, making a sud- 
den abrupt turn, on a road which he 
knows is under construction, in order 
to follow a wagon track, and thereby 
striking a ditch, is guilty of contribu- 
tory negligence as a matter of law. 
Buckley v. Washington County, 189 
Wis. 176, 207 NW 558. (2) It con- 
stitutes contributory negligence to 
drive an automobile on a dark night 
over a road which the driver has 
traveled before, knowing of the ex- 
istence of a washout, without reduc- 
ing the speed of the machine to less 
than its accustomed rate of speed. 
Froelich v. Peo., 19 Porto Rico 637. 

[b] Statutory speed.—An instruc- 
tion that it is not negligence to drive 
at the statutory speed, in the ab- 
sence of a warning of ‘danger ahead,’”’ 
is proper, in absence of an allegation 
or proof of negligence, except with 
respect to speed. Stickfaden  v. 
Greencreek Highway Dist., 42 Ida. 
738, 248 P 456. 

91. See statutory provisions. 

92. Ocilla v. Luke, 28 Ga. A.. 234, 
110 SE 757. 


93. Ocilla v. Luke, supra. 
94. Ocilla v. Luke, supra. 
95. Ocilla v. Luke, supra. 
96. D. C.—Burke vy. District of Co- 


lumbia, 42 App. 438. 
Ill.—Ferry v.' Waukegan, 
A. 109. 
Iowa.—Cram v. Des Moines, 185 


205 Ill. 
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that the city had been negligent in allowing the 
obstruction to remain in the street and plaintiff was 
negligent in failing to have the lights required by 
law upon his motor vehicle, it is a question for 
the jury to determine whether the negligence of 
plaintiff was the sole cause of the injury or whether 
it was merely contributory thereto.°? 
the jury to say whether the negligence of both par- 
ties was concurrent and contributed to the injury,®? 
and whether the fault of plaintiff was less than the 
fault of defendant,®* and whether plaintiff by the. 
exercise of ordinary care could have avoided the 
consequences of defendant’s negligence. 

[§ 574] bb. Of Passenger or Occupant of Ve- 
The question of whether a guest or occupant 
of the motor vehicle other than the driver has ex~ 
ercised due care for his own safety is ordinarily 
one of fact,9° as is the question of whether he has 
been negligent in failing to warn or caution the 
driver,®’ but the facts may be such that no other 


It is also for 


Iowa 1292, 172 NW 23. 

Md.—Kent County v. Pardee, 134 A 
33; Dorchester County v. Wright, 138 
Md. 577, 114 A 573. 

Mich.—Jewell v. Rogers Tp., 208 
Mich. 318, 175 NW 151. 

Mo.—Melican v. Whitlow Constr. 
Co., 278 SW 361; Boyd v. Kansas 
City, 291 Mo. 622, 237 Sw 1001. 

Mont.—Laird v. Berthelote, 63 
Mont. 122, 206 P 445. 

Nebr.—Boomer vy, Lancaster Coun- 
ty, 212 NW 613. 


Oh.—Logan County v. Bicher, 98 
Oh. St. 432, 121 NE 535. 

Or.—White v. Portland Gas, etc., 
Coy, $45 Or. 643, 65 P 210.05, 

Pa.—Kuntz v. Waldameer Co., 68 


Pa. Super, 73. 

Va.—Norfolk, etc., R. Co. v. James, 
136 SE 660. 

Wis.—Bowen v. Osceola, 185 Wis. 
11, 200 NW 766; Brubaker v. Iowa 
County, 174 Wis. 574, 183 NW 690. 

[a] Imsecure seat.—It cannot be 
said as a matter of law that the seat 
occupied by a wife in the rear of a 
motor eycle was insecure. Kuntz v. 
Waldameer Co., 68 Pa. Super. 73. 

[b] Failure to see _ signals.— 
Where the jury found ‘on sufficient 
evidence that there were no signals 
warning of danger which would warn 
an ordinarily prudent driver, the neg- 
ligence of the occupant of a motor 
vehicle cannot be predicated upon a 
failure to see them. Brubaker v. 
Jone County, 174 Wis. 574, 183 NW 


{[c] Diverted attention.—A  pas- 
senger, whose attention is directed to 
the driver’s efforts to shift gears to 
high in entering on a familiar cross- 
ing over a ravine, is not contribu- 
torily negligent, as matter of law, in 
not protesting or cautioning the 
driver when he observes earth on the 
edge of the highway giving way. 
Bowen v. Osceola, 185 Wis. 11, 200 
NW 766. 

{d] Intoxication.—Jewell v. Rog- 

ers Tp., 208 Mich. 318, 175 NW 151. 
* [e] Seizing steering wheel.—In an 
action against a county for the death 
of a passenger in an automobile, 
caused when the car ran off a fill in 
the highway, whether the act of de- 
ceased in seizing the steering wheel 
just before the accident contributed 
toward causing the accident was a 
question of fact for the jury, whether 
he seized the wheel before or after 
the car started to turn from the 
track. Mazzolini v. Kalamazoo 
County, 228 Mich. 59, 199 NW 648. 

[f] To remain in vehicle, lamps of 
which are not Yighted as required by 
statute, is not necessarily contribu- 
tory negligence. Ferry v. Waukegan, 
ZO 5 aLITS BASS 109; 

97. Cal.—Stewart v. San Joaquin 
Light, etc., Co., 44 Cal. A. 202, 186 P 
160. 
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inference can be drawn than that the conduct of 
the passenger was such as to constitute contribu- 


tory negligence.°* Where, under 


facts, the negligence of the driver cannot be im- 
puted to the occupant of the vehicle, such question 
may be decided as a matter of law,°® notwithstand- 
ing there is a constitutional provision in the par- 
ticular jurisdiction requiring questions of contribu- 
tory negligence to be left to the jury as questions 


of fact. 


[§ 575] ce. Of Person Pushing Car. 
tion of whether a person lawfully upon the highway 
engaged in the lawful act of pushing a motor ve- 
hicle was exercising ordinary care and caution un- 


59 Ind, A. 
185 


Ind.—Gary v. Geisel, 
565, 108 NE 876. 

Ilowa.—Cram v. Des Moines, 
Iowa 1292, 172 NW 23. : 

Md.—Baltimore v. State, 145 Md. 
440, 126 A 130. 

Mo.—Boyd v. Kansas City, 291 Mo. 
622, 237 SW 1001. 

Mont.—Laird v. 63 
Mont. 122, 206 P 445. 

Oh.—Cleveland R. Co. v. Heller; 15 
Oh, A. 346. 

Wis.—Bowen v. Osceola, 185 Wis. 
11, 200 NW 766. 

[a] Failure of occupant of side 
car to protest against the driver’s 
management of the motor cycle held 
a question for the jury. Baltimore v. 
State, 145. Md. 440, 126 A 130. 

[b] Whether a passenger riding 
in the rear seat is negligent in not 
observing a danger and endeavoring 
to avoid injury by timely advice and 
warning to the driver is ordinarily a 
question of fact for the jury. Dor- 
chester County v. Wright, 138 Md. 
577, 114 A 573. 

[c] Facts held insufficient to show 
contributory negligence: (1) In not 
remonstrating with the chauffeur, or 
requesting him to drive slower or to 
allow plaintiff to alight. Gary v. 
Geisel, 59 Ind. A. 565, 108 NE 876. 
(2) In permitting the driver of the 
automobile to drive at a dangerous 
rate of speed across a bridge, where 
the evidence is conflicting, and that 
for the plaintiff shows the speed was 
less than the rate which is made pre- 
sumptive evidence of negligence by 
the city ordinance. Boyd v. Kansas 
City, 291 Mo. 622, 237 SW 1001. 

. Smoak v. Charleston County, 

128 S. C. 379, 122 SH 862. 

St. Wouiss ete, Ro Co, vy Bell, 

58 Okl. 84, 159 P 336, LRAI917A 543. 
tie Shes AbOWIIE,, CuO, IRA COs 14 JBC, 

supra. 

2. Bennett v. Kent, 125 Misc. 23, 
209 NYS 311 [aff -213 App. Div. 873, 
209 NYS 311 (rev on other grounds 
241 N. Y. 385, 150 NE 302)]. 

3. Conn.—Baldwin v. Norwalk, 96 
Conn. 1, 112 A 660. 

Ga.—Davis v. Smiley, 33 Ga. A. 508, 
126 SE 904; Dixon v. Johnson, 27 Ga. 
A, 699, 109 SE 519. 

Tll.—Doerr v. Freeport, 239 Il]. A. 
560; Ferry v. Waukegan, 196 Ill, A. 
81. 

Ky.—Ashland v. Williams, 203 Ky. 
300, 262 SW 273. - 

Mass.—Bond vy. Billerica, 235 Mass. 
119, 126 NE 281. 

N. H.—Kelsea v. Stratford, 80 N. 
H. 148, 118 A 9, 

N. J— Van Clik v. Hackensack 
Water Co., (Sup.) 126 A 634. 

N. Y:—Hall v. Hepp, 210 App. Div. 
149, 205 NYS 474; Kinnie v. Morris- 
town, 184 App. Div. 408, 172 NYS 21. 

N. C.—Graham v. Charlotte, 186 
N. C. 649, 120 SE 466, 

Wash.—Johnston v. Seattle Taxi- 
eab, etce., Co., 85 Wash, 551, 148 P 
900. 

W. Va.—Waddell v. Williamson, 98 
W. Va. 547, 127 SE 396. 

Wis.—Pisarke v. Wisconsin Tunnel, 
ete., Co., 174 Wis. 3877, 188 NW 164. 
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the undisputed 


injury.® 
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der the circumstances is properly left for the jury 
as a question of fact.? 

[§ 576] (d) Proximate Cause. 
what is the proximate cause of the imjury is ordi- 
narily a question for the jury,® or for the trial court 
where the trial is to the court,+ as is the question 
whether defendant’s negligence contributed to the 


The question of 


Under the rules ap- 


plicable in civil cases generally,* the parties are 


The ques- 


[a] For example (1) whether vio- 
lation of an ordinance prohibiting one 
riding in a vehicle from allowing any 
part of his body to protrude beyond 
its limits was the cause of an injury 
Sustained by a passenger when an 
automobile truck struck a post at the 
Side of away. Graham v. Charlotte, 
USC ING OS 6495 5 200 Se 4 616% (2) 
Whether a defective and improperly 
situated fence was the proximate 
cause of the driver’s death. Kelsea 
Ve stratiordy *80) No Be ase ie A oF 
- [b] Lights.—(1) Whether the fact 
that plaintiff was riding a motor 
eycle without lights of the strength 
required by city ordinance was the 
proximate cause of his collision with 
a house which was being moved 
through the street is for the jury. 
Hall v. Hepp, 210 App. Div. 149, 205 
NYS 474. (2) hie question ‘of 
whether the failure of a car to carry 
the lights required by statute was 
the proximate cause of injuries sus- 
tained by reason of running into a 
frozen mass of mud and snow in the 
street is for the jury, when the froz- 
en mass was of such color and the 
lights and shadows were such that 
it could not clearly be seen. Bald- 
win v. Norwalk, 96 Conn. 1, 112 A 
660. (3) In an action for death in an 
automobile accident, it is a question 
for the jury whether the accident 
was due to negligence in the con- 
struction of a road or to negligence 
of the driver of an. automobile. 
Kinnie v. Morristown, 184 App. Div. 
408, 172 NYS 21. 

4. Miller v. Lyons, (Cal.) 252 P 
330. 

5. Dixon v. Johnson, 27 Ga. A. 699, 
109 SH 519; Ferry v. Waukegan, 205 
Il). A, 109; Smith v. Sidell, 205 Ill. 
A, 66; Ferry v. Waukegan, 196 Ill. 
A. 81; Whitlatch v. Iowa Falls, 199 
Iowa 73, 201 NW 83. 

6. See Trial [38 Cyc 1246 et seq]. 

7. Conn.—Gustafson y. Meriden, 
103 Conn. 598, 1381 A 4387. 

Ky.—Ashland y. Williams, 203 Ky. 
300, 262 SW 2738. 

Mich.—Karrer v. Detroit, 142 Mich. 
351, 106 NW 64. 

Mo.—Franklin vy. Kansas City, 213 
Mo. A. 154, 240 SW 616, (A.) 260 SW 
502. 

N. Y.—Pemberton v. Albany, 196 
App. Div. 831, 188 NYS 245; Laut v. 
uk ae 191 VAD DE Dive Koon, Boer INISS 
183. 

Or.—White v. Portland Gas, etc., 
Co., 84 Or. 6438, 165 P 1005, 

Wash.—Ross v. Smith, 107 Wash. 
493, 182 P 582. 

[a] Status of defendant.—In an 
action against a city and an oil com- 
pany for damages resulting from a 
collision between automobiles which 
slid on a road covered with oil or 
tar, where the court has charged that 
the relation of master and servant 
did not exist between the defendants, 
it was error to refuse to charge that 
the oil company was an independent 
contractor. Laut vy. Albany, 191 App. 
Div. 753, 182 NYS 183. 

[b] Duty as to lights on motor 
cycle.—Ashland v. Williams, 208 Ky. 


entitled to imstructions upon any issue which the 
evidence tends to support,’ which is not sufficiently 
covered by other instructions.® 
should not assume material controverted facts;° 


Such instructions 


300, 262 SW 273. 

[c] Duty in emergency on discov- 
ery of ditch. Karrer v. Detroit, 142 
Mich. 331, 106 NW 64. 

{d2 Instruction held not to omit 
issue of whether street was reason- 
ably safe for travel in ordinary 
modes. Franklin v. Kansas City, 213 
Mo. A. 154, 248 SW 616, (A.) 260 SW 
502. 

[e] Held inapplicable.—An in- 
struction as to the sufficiency of a 
railing required is properly denied 
where the question is not as to the 
sufficiency of an existing railing, but 
as to the sufficiency of a culvert with- 
out a railing. Bancroft v. East Mont- 
pelier, 94 Vt. 1638, 109 A 39. 

{[f] Answer to special verdict.— 
An instruction that a town is not 
liable for accidents upon a highway 
reasonably safe and wide and suf- 
ficient for travel is not reversible 
error as disclosing the effect of the 
jury’s answer to a special verdict 
submitting the question of the suf- 
ficiency of the highway. Miner v. 
Rolling, 167 Wis. 213, 167 NW 242) 
LRA1918D 1178. 

Necessity of instructions generally 
see Trial [38 Cye 1626]. 

8. Jll—Doerr v. Freeport, 239 Ill. 
A. 560. 

Iowa.—Akin v. Madison County, 178 
Iowa 161, 159 NW 705. 

Kan.—Super y. Modell Tp., 88 Kan. 
698, 129 P 1162: 

Mo.—Roy v. Kansas City, 204 Mo. 
A, 332, 224 SW 132. 

Wash.—Walters v. 97 
Wash. 657, 167 P 124, 

[a] Rule applied in an action 
against a municipality for damages 
to a car caused by a hole in the road, 
where the instruction on contribu- 
tory negligence was broad enough in 
its Scope to permit the jury to take 
into consideration the dangerous 
character of the automobile, it was 
not necessary, in the absence of re- 
quest or objection, to instruct spe- 
cifically that the degree of care to be 
exercised by plaintiff should have 
been commensurate with the danger- 
ous character of the vehicle which 
he was operating. Akin v. Madison 
County, 178 Iowa 161, 159 NW 705. 

9.__Karrer v. Detroit, 142 Mich. 331, 
106 NW 64; Boyd vy. Kansas City, 291 
Mo. 622, 237 SW 1001; Pettitt v. Kan- 
Sas City, (Mo. A.) 267 SW 954; 
Franklin vy. Kansas City, 213 Mo. A. 
Peete 2 616, (A.) 260 SW 502; 

alter v. Seattle, 97 Wash. 6: 
ee 657, 167 

[a] For example, where itis a 
disputed question of fact whether 
warning lights are located in the 
center of the street or at the curb, in 
an action for injuries caused by run- 
ning into an obstruction in the street, 
an instruction which assumes they 
were at the curb is erroneous, Kar- 
ree v. Detroit, 142 Mich. 331, 106 NW 

[b] Instruction held not to assume 
that injury occurred at a particular 
place. Franklin v. Kansas City, 213 
ae A. 154, 240 SW 616, (A.) 260 SW 


Seattle, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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they should not be contradictory,’® indefinite,!! or 
misleading;'? must be justified by the evidence? 
and the pleadings ;1* and must not invade the proy- 
The exclusion of a question 
and answer as to the registration of a car to which 
alone objection is made does not carry with it pre- 
vious evidence of nonregistration so as to preclude 


ince of the jury.1® 


[c] Instruction held not erroneous 
as assuming as a fact that the acci- 
dent happened upon a_ temporary 
wooden viaduct. Roy v. Kansas City, 
204 Mo. A. 332, 224 SW 132. 

Assumption of fact generally see 
Trial [38 Cyc 1657]. 

10. Walters v, Seattle, 97 Wash. 
657, 167 P 124, 

[a] Instructions 
Walters v. Seattle, 97 Wash. 657, 167 
P 124. 

Contradictory instructions 
erally see Trial [38 Cyc 1604]. 

ll. Albany v. Black, 214 Ala. 359, 
108 S 49; Melican v. Whitlow Constr. 
Co., (Mo.) 278 SW 361. 

[a] Necessity of definition.— 
“Reasonably marked by lighted lan- 
terns.” Albany v. Black, 214 Ala. 
359, 362, 108 S 49, 

{[b] Permitting speculation as to 
negligence.—Melican Vv. Whitlow 
Constr. -Co., .CMo.)<278 SW,_361. 

12. [a] Held misleading: (1) As 
to the liability of a city for the act 
of a street superintendent. Albany 
v. Black, 214 Ala. 359, 108 S 49. (2) 
For failure to require a causal con- 
nection between defendant’s negli- 
gence and the damage sustained by 
Plaintiff. Frank v. Meletio, (Mo. A.) 
251 SW 95. (3) As suggesting that 
the driver of an automobile may be 
negligent if his speed is such that 
he could not have seen the obstacle 
in time to stop, although he may have 
Seen it in time to avoid it by turning 
aside. Kendrick v. Kansas City, 
(Mo.) 237 SW 1011. (4) As to the ef- 
fect of contributory negligence under 
a comparative negligence. statute. 
Bauer, etc., Co. v. National Roofing 
Co., 107 Nebr. 831, 187 NW_ 59. 

[b] Held not misleading: (1) As 
requiring an automobile driver to 
pass a vehicle overtaken by him. 
Hobart v. Casbon, 81 Ind. A. 24, 142 
NE 138. (2) As to the duty of a city 
as to barriers. Indianapolis v. Moss, 
74 Ind, A, 129, 128 NE 857. (3) As 
to effect of removal of snow and mud 
as admission of its character as a 
dangerous obstruction. Baldwin v. 
Norwalk, 96 Conn. 1, 112 A 660. (4) 
As authorizing recovery for another 
and subsequent injury not sued for. 
‘Franklin v. Kansas City, 213 Mo. A. 
154, 240 SW 616, (A.) 260 SW 502. 
(5) As permitting a recovery if the 
accident occurred within the state 
where the evidence all shows that it 
happened outside of the state. Roy 
v. Kansas City, 204 Mo, A. 332, 224 
Sw 132. (6) In an action by a pe- 
destrian for injuries from being 
struck by an automobile while going 
around building material placed in a 
street, as merely requiring finding of 
failure to provide a place for pedes- 
trians to render defendants liable. 
Lindman v. Kansas City, 308 Mo. 161, 
271 SW 516. (7) For the use of the 
word ‘liable’ in an instruction sub- 
mitting the question whether tray- 
elers were apt to collide with lumber 
pile. Roy v. Kansas City, supra. (8) 
In an action against a town for in- 
juries to a gravel truck and its driver 
resulting from the collapse of a 
bridge, plaintiff's counsel asked the 
court to charge that the jury might 
find defendant -negligent from _ the 
fact, if they found it to be a fact, 
that defendant failed to have a super- 
intendent of highways for more than 
three weeks prior to the date of the 
accident. The court replied: “There 
is no evidence of that by the town 
records, by any competent evidence. 
I so-charge you.” It was held that 
this statement of the court was not 


gen- 


held proper.— 


-upon a much traveled street. 
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confusing, but that the court plainly 
made the charge as requested. Free- 
bold v. Glen, 211 App. Diy. 249, 252, 
207 NYS 440 [aff 241 N. Y. 615 mem, 
150 NE 578 mem]. 

Confused or misleading instructions 
generally see Trial [38 Cyc 1602]. 

13. Ala.—Albany v. Black, 214 Ala. 
359, 108 S 49; Whitman’s Fifth Ave. 
saree Co, v.. Ricks, 214-Ada, 527, 101 


G2 Aususta vy. Demore, 137 SH 
945oW Smith y. Hudson, 207 NW 


Mo.—Donahoe v. Webster Groves, 
(A.) 259 SW 505. 

N. H.—Richmond y. Bethlehem, 79 
IN, 8s OL EAST 3. 

N. Y.—Freebold v. Glen, 211 App. 
Div. 249, 207 NYS 440 [aff 241 N. Y. 
615 mem, 150 NE 578 mem]. 

Vt.—Bancroft v. Hast Montpelier, 
94 Vt. 163, 109 A 39. 

[a] For example (1) an instruc- 
tion as to the effect of a voluntary di- 
vergence by plaintiff. from the trav- 
eled track without necessity should 
not be given where the evidence is 
that he encountered the danger acci- 
dentally. Bancroft v. East Mont- 
pelier, 94 Vt. 163, 109: A -39. (2) An 
instruction based upon the assump- 
tion that a car was traveling at a 
certain rate of speed when it went 
over an unrailed embankment is not 


warranted, when there is no evidence } 


that it was going at such _ speed. 
Richmond vy. Bethlehem, 79 N. H. 78, 
104 A 773. (3) In an action against 
a town for injuries to a gravel truck 
and its driver from the collapse of a 
bridge, it is error to charge that the 
jury, if they find that defendant 
failed to have a superintendent of 
highways for more than three weeks 
prior to the date of the accident, 
might find that such failure was neg- 
ligence where the evidence showed 
that the town had a superintendent 
of highways properly chosen and 
who had not resigned although his 
whereabouts were not known. Such 
charge was also erroneous because 
negligence on the part of a town had 
no place in the case, but its liability, 
if any liability existed, was purely 
statutory and based upon negligence 
of the town superintendent who was 
not an agent of the town, Freebold 
v. Glen, 211 App: Div. 2495-207 NYS 


440 [aff 241 N. Y. 615 mem, 150 NE 
578 mem]. 
{b] Statutory duties.—Failure to 


instruct as to statutory duty to keep 
to right is not error, where there 
were no other travelers using the 
street containing the excavation 
causing the injury. Smith v. Hud- 
son, (lowa) 207 NW 340. 

{c] Funds for repair.—In an ac- 
tion against a city for injuries re- 
ceived from running into a frozen 
mass of snow and mud in the street, 
reference in the instructions to a 
statute providing that officers of mu- 
nicipalities may without penalty ex- 
ceed the appropriations for the nec- 
essary repair of roads, was held not 
error, when evidence had been intro- 
duced as to the appropriation made 
for removal of snow, and the jury 
were likely to think that the duty of 
the city to keep its streets clear was 
affected by the appropriation made. 
Baldwin v. Norwalk, 96 Conn. 1, 112 
A 660. 

{d] Instruction held erroneous as 
assuming that the accident occurred 
Dona- 
hoe v. Webster Groves, (Mo. pi 259 
SW 505. ; 
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an instruction upon the effect of nonregistration.’® 

[§ 578] (4) Verdict and Findings. 
rules as to the verdict or findings in civil actions’? 
apply in actions for injuries by reason of defects 
or obstructions in the highway,!® as, for example, 
the rules with reference to the consistency between 
Special findings and a general verdict.’® 


The general 


Applicability of instructions to evi- 
dence generally see Trial [38 Cyc 
1612 et seq]. 

14. Adelman v. Altman, 209 Mo. 
A. 583, 240 SW 272 [trans 226 SW 
Sos Roper v. Greenspon, (Mo. A.) 
210 SW 922 

[a] Instruction held not erroneous 
as submitting a charge of negligence 
not made by the pleadings. Roper 
sv. Greenspon, (Mo. A.) 210 SW 922. 

Applicability of instructions to 
pleadings generally see Trial [38 Cyc 
1612 et seq]. 


15. Decatur v. Hinson, 29, Ga. A. 
131, 113 SE 702; Kimble v. Kavan- 
augh, (N. J.) 128 A 259; St. Louis 


Southwestern R. Co. v. Ristine, (Tex. 
Commn. A.) 234 SW 1086; Morehouse 
v. Everett, (Wash.) 252 P Like 

[a] Tllustration.—Where defend- 
ants operating a steam shovel upon 
a highway in such a manner that the 
shovel is frequently swung across 
the highway, and the operator of the 
shovel is so stationed upon it that 
at times he has no view of some trav- 
elers on the highway who are ap- 
proaching the shovel, and no watch- 
man or watchmen are stationed on the 
highway to warn travelers of the 
operation of the shovel, and plain- 
tiff, who was traveling in an auto- 
mobile approached the shovel at a 
time when it was being Swung across 
the highway and it struck and in- 
jured her, it is a question of fact as 
to whether a watchman or watch- 
men should have been stationed on 
the highway at the time to warn 
travelers, and therefore a requested 
instruction to the effect that there 
was no obligation on the part of de- 
fendant to install such a watchman 


or watchmen was properly denied. 
ee v. Kavanaugh, (N. J.) 128 A 
ov. 

16. Hanley v. Poultney, (Vt.) 135 
A 713. 

17. See Trial [38 Cyc 1868 et seq]. 

18. See cases infra this note and 
note 19. 

[a] Construction.—(1) In an ac- 
tion for injuries to a pedestrian 


struck by an automobile whose driver 
was in a cloud of steam and vapor 
emitted from defendant’s engine 
house in the street, a finding that 
defendant company was negligent in 
permitting the steam to be emitted 
into the street is a finding relating 
to the arrangement and construction 
of the plant, and constitutes a find- 
ing that the negligence of defendant 
company consisted in the manner in 
which the plant was arranged. Pis- 
arke v. Wisconsin Tunnel, etc., Co., 
Lia, Wis? Sil, L83e IN Wie LOS. C2) VAS 
finding that an earthen drain pipe 
across a highway was properly con- 
structed and was of proper material 
does not amount to a finding that it 
was of material proper to use in a 
highway covered merely with gravel 
or sand for about one foot and sub- 
ject to vehicular travel of weight up 
to twenty-five thousand pounds, Per- 
rotti v. Bennett, 94 Conn. 533, 109 A 
890. 

[b] Walidity.—A special verdict of 
the jury, in an action for injuries 
caused by a defective highway, as- 
sessing plaintiff's damages at “noth- 
ing’? is not perverse, in view of a 
finding in another part of the ver- 
dict that the municipality was guilty 
of no negligence in maintaining the 
highway, although it is conceded 
that plaintiff had. suffered actual 
damages. Miner v. Rolling, 167 Wis. 
213, 167 NW 242, LRA1918D 1178. 

19. See Gary v. Geisel, 59 Ind. A, 


874 [42 C.J.] 


[§ 579] h. Review. 


erally.?° 


, ‘ j 21 
party appealing, 


565, 108 NE 876 (in an action against 
a city for personal injuries from be- 
ing thrown from an automobile when 
it turned out to avoid a pile of brick 
in the street, an answer to an inter- 
rogatory to the effect that plaintiff's 
injury was sustained because of the 
high speed and reckless driving of 
the automobile was not inconsistent 
with a general verdict for plaintiff, 
Since it only amounted to a finding 
that the negligence of the chauffeur 
concurred with that of defendant, and 


did : not necessarily find that~ the 
city’s negligence was the sole and 
only cause of plaintiff's injury, or 


that the chauffeur’s negligence was 
not concurrent with the alleged neg- 
ligence of the city); Snyder v. Pot- 
tawatomie County, 120 Kan. 659, 
245 P 162 (holding findings as to 
motion to place barrier or warning 
signals upon curve not inconsistent 
with a general verdict). 


20. See Appeal and Error 3 C. J. 
p 256. 
21. Cal.—Alameda County y. Ties- 


lau, 44 Cal. A. 332, 186 P 398. 
Iowa.— Owens v. Iowa County, 186 

Iowa 408, 169 NW 388. 
Md.—Baltimore v. State, 

440, 126 A 130. 

_ Mass.—Feeley v. Melrose, 205 Mass. 

329, 91 NE 306, 137 AmSR 445, 27 

LRANS 1156. 


145 Md. 


Mich.—Mazzolini Vy Kalamazoo 
County, 228 Mich. 59, 199 NW 648; 
Jones vy. Brookfield Tp., 221 Mich. 


235,, 190) NW 733. 

Mo.—Roy v. Kansas City, 204 Mo. 
A. 332, 224 SW 132; Roper v. Green- 
‘spon, (A.) 210 SW 922. 

: . H.—Kelsea v. Stratford, 80 N. 
HED Sha S seo AS (9) 

N. J.—Doherty v,. Romano, (Sup.) 
135 A 62. 

N. Y¥.—Freebold v. Glen, 211 App. 
Div. 249, 207 NYS 440 [aff 241 N. Y. 
615 mem, 150 NE 578 mem]. 

Tex.—Dallas v. Maxwell, (Civ. A.) 
231 SW 429 [rev on other grounds 
(Commn, A.) 248 SW 667]. 

Va.—Boyd v. Mahone, 142 Va. 690, 
128 SE 259. 

{a] Illustrations. — (1) Where 
plaintiff was entitled to an instruc- 
tion telling the jury that it was the 
duty of defendant to display a light 
upon a wagon in compliance with a 
city ordinance, defendants are not 
prejudiced by the fact that an in- 
struction merely permits the jury so 
to find. Roper v. Greenspon, (Mo. 
A.) 210: SW 922: (2) A person 
charged with maintaining an obstruc- 
tion across a highway cannot com- 
plain of a verdict allowing plaintiff 
compensation for damages to his au- 
tomobile but allowing him nothing 
for personal injuries. Doherty v. 
Romano, (N. J. Sup.) 1385 A 62. (38) 
In an action.for injuries caused by 
running through an insufficient bar- 
rier at a point where a bridge is 
out, evidence of the position of the 
planks which had constituted the bar- 
rier, after being struck by the car, 
could be of no aid to the jury, but 
its submission is not harmful enough 
to constitute reversible error. Jones 
v. Brookfield Tp., 221 Mich. 235, 190 
NW 733. (4) An exception to a re- 
fusal of the presiding judge to rule 
that plaintiff could not recover if 
‘the driver of the automobile was not 
‘in the exercise of due care, or that 


Matters relating to appel- 
late review of actions for injuries from defects or 
obstructions in the highway wgenerally are con- 
trolled by the rules applicable to civil actions gen- 
For example, a judgment will not be re- 
versed for error which is not prejudicial to the 
and ordinarily the appellate 
court will not review a jury’s finding of fact,?? or 
the finding of fact of a trial court.2* 
the court on appeal will not consider an assignment 
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The rule that 


if a defect in the automobile con- 
tributed to the accident plaintiff 
could not recover, will not be sus- 
tained although the ruling asked for 
was correct, if the refusal has been 
made immaterial by a verdict of the 
jury for plaintiff in another action 
brought by the owner of the automo- 
bile and tried at the same time, 
which under the instructions given 
establishes the fact that a defect in 
the automobile did not contribute to 
the accident. Feeley v. Melrose, 205 
Mass. 329, 91 NE 306, 137 AmSR 445, 
27 LRANS 1156. (5) In an action 
against a town for the death of an 
automobile driver caused by the 
town’s negligence in the maintenance 
of a defective railing or fence situ- 
ated below the top of an embankment 
along a highway, the admission of 
testimony that the back end of the 
car canted when it rolled down the 
bank, by a witness who saw the car 
immediately after the accident, if 
error, was harmless, since it was im- 
material, and was not calculated 
either to excite prejudice or to con- 
fuse the jury. Kelsea.v. Stratford, 
80 N. H. 148, 118 A 9. (6) As it was 
the duty of an automobilist to drive 
his car in a careful manner independ- 
ent of statute, it was not prejudicial 
error, in an action for death of an 
automobilist caused by a washout, to 
base an instruction upon Code Suppl. 
(1913) § 1571 m 19, providing that 
one must drive his automobile in a 
careful and prudent manner and at a 
rate of speed such as not to injure 
life, limb, or property of another. 
Owens vy. Iowa County, 186 Iowa 408, 
169 NW 388. (7) In an action against 
a city by a jitney bus passenger in- 
jured when the car left the street 
and plunged into a ravine, where, 
during the opening argument, plain- 
tiff’'s counsel stated that the attor- 
neys for defendant wanted the jury 
to say “Yes,’’ and find plaintiff as- 
sumed the risk of riding in the jit- 
ney, and that he said they should 
answer the question ‘‘No,’” and not 
charge her with such risk, but on 
objection, plaintiff's counsel withdrew 
the statement, there was no reversi- 
ble error, Dallas v. Maxwell, (Tex. 
Civ. A.) 231 SW 429 [rev on other 
grounds (Commn. A.) 248 SW 667]. 
(8) In an action against a county 
for injuries received when an auto- 
mobile ran off a fill in the road at a 
point where rain had washed gulleys 
in it, testimony of the county engi- 
neer that the fill was built in ac- 
cordance with the usual plans and 
customs with reference to material, 
height, and width, is not material, 
the question not being whether the 
fill was in accordance with the pre- 
vailing custom in vogue in that vicin- 
ity, but whether it was out of repair 
and not in a condition reasonably 
safe and fit for public travel, Maz- 
zolini v. Kalamazoo County, 228 Mich. 
59, 199 NW 648. (9) In-an action 
against a city for the death of a 
motor cycle sidecar passenger, in a 
plunge over a declivity at the end 
of a street, the exclusion of a wit- 
ness’ testimony as to whether pri- 
vately’ owned land on an unpaved 
portion of the street extended clear 
across the street was held not re- 
versible error, in view of evidence of 
the city’s negligence in not guarding 


Tas 
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that the verdict is against the weight of the evi- 
dence precludes a contention that the way in which 
plaintiff claims the accident happened is against 
the physical facts, where such contention is founded 
upon the argument that it is not likely that the 
accident would not have happened in the way it is 
claimed to have happened rather than that it could 
not possibly have so happened.** 
plaintiff’s own evidence discloses that his conduct 
was the proximate cause of the injury, a verdict 


Where, however, 


the declivity. Baltimore v. State, 145 
Md. 440, 126 A 130. (0): rrora ue 
any, in permitting a witness to testi- 
fy as to a conversation had by her 
as to whether there was a lighted 
lantern at the place of the accident 
is not material where similar evi- 
dence had previously been admitted 
without objection. Roy v. Kansas 
City, 204 Mo. A. 332, 224 Sw 132. 
(11) Error, if any, in the admission 
of a plat showing the accident to 
have occurred in a foreign state is 
immaterial where the entire evidence 
shows that the accident occurred in 
such state. Roy v. Kansas City, supra, 

{b] Held prejudicial—In an ac- 
tion against a town for injury to a 
gravel truck and to the driver re- 
sulting from the collapse of a bridge, 
the admission of opinion testimony 
by the foreman under whom the 
driver was working that a load on 
the truck of from a half to three 
quarters of a yard of gravel was not 
a heavy one was erroneous and prej- 
udicial to the town in the absence of 
evidence that this opinion had been 
communicated to the driver and the 
case being a close one, Freebold v. 
Glen, 211 App. Div. 249, 207 NYS 
440 [aff 241 N. Y. 615 mem, 150 NE 
578 mem]. 

Harmless or prejudicial error gen- 
erally see Appeal and Error § 2878 
et seq. 

22. Ga.—Ocilla v. Luke, 28 Ga. A. 
234, 110 SH 757. 

Ind.—Indianapolis v. Moss, 74 Ind. 
A. 129, 128 NE 857. 

Beg on truer v. Wells, (A.) 270 SW 

Va.—Boyd v. Mahone, 142 Va. 690, 
128 SE 259. 

Wash.—Walters  v. 97 
Wash. 657, 167 P 124. 

Wis.—Bowen v. Osceola, 185 Wis. 
11, 200 NW 766. 

[a] For example (1) whether a 
town was negligent in the mainte- 
nance of a barrier and narrow road- 
way along a _ steep precipice is a 
question for the jury, whose finding 
against the town, in a suit for in- 
juries to the occupant of an auto- 
mobile, must be sustained. Bowen 
v. Osceola, 185 Wis. 11, 200 NW 766. 
(2) “Ordinarily, whether a street is 
safe is a question for the jury, and 
their finding will not be disturbed 
unless absolutely unsupported by the 
evidence.” Walters v. Seattle, 97 
Wash. 657, 662, 167 P 124, 

[b] Improbability of occurrence. 
—cContention that a Ford car trav- 
eling ten miles an hour skidded forty 
feet to the curb of a street where it 
overturned is not so impossible as 
to be unworthy of belief. Knorr v. 
Wells, (Mo. A.) 270 SW 391. 

[ec] Contributory negligence is or- 
dinarily a question for the jury, and 
their verdict for plaintiff will not be 
disturbed in the absence of conclu- 
Sive proof that an ordinary man 
would not have acted as the driver 
of the motor vehicle did under the 
circumstances. Miner v. Franklin, 
78 N. H. 240, 99 A 647. 

Review of questions of fact, ver- 
dict, and findings generally see Ap- 
peal and Error § 2830 et seq. 


Seattle, 


eae Miller v. Lyons, (Cal.) 252 P 
24. Roy v. Kansas City, 204 Mo. 
A. 332, 224 SW 132. 
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for plaintiff is not conclusive as to the absence of 
contributory negligence.?° 

[§ 580] B. Injuries by Automobiles Because of 
Defects or Obstructions in Highway. Recovery may 
be had against the authorities upon whom liability 
is imposed for the condition of the way?® or against 
the person causing the defect or obstruction,?* in 
case of an injury by a motor vehicle due to such 
defect or obstruction.2® So where a collision be- 
tween one motor vehiele and another is caused by 
the defective condition of the street, a municipality 
responsible for its condition may be held lable.?° 
Similarly, where the operator of a motor cycle saw 
an automobile at a distance affording him time to 
pass in front of it, which he might have done, but 
was compelled to check his vehicle upon seeing an 
obstruction in the way and turn out, whereupon he 
was run into by the automobile, it may be found 
that the obstruction of the street was the proximate 
cause of the injury, rendering the city liable,®° and 
where the obstruction is occasioned by a street rail- 
road company making repairs to its track and the 
pavement, it, as well as the city, may be liable.*? 
So where a contractor engaged in publie work negli- 
gently permitted steam to escape upon the highway, 
his negligence, if any, concurs with the negligence 
of the operator of a motor vehicle who drives into 
the steam obscuring the view and strikes plaintiff, 
occasioning the injuries complained of.21% A city 
may be liable: to one injured by a collision by a 
skidding motor vehicle which strikes a horse-drawn 
vehicle upon the highway where it has been negli- 
gent in permitting the highway to remain in an 

unreasonably slippery condition by reason of oil 
spread thereon under the direction of its superin- 
tendent of streets.3!% 

Injuries to person on sidewalk. Where a city 
has negligently permitted a rut to remain across a 
street, it may be hable to a pedestrian upon the 
sidewalk who is injured when a heavy truck travel- 
ing in her direction strikes the rut with such force 
that a front wheel is detached, which rolls upon 
the sidewalk and strikes her.*? So, under a stat- 


25. O’Brien .v. Alston, ‘6h 
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Utah |—“The fact that the oil was spread 
upon the street under the direction 
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ute imposing liability upon a city because of failure 
to keep its highways in repair, a recovery has been 
had for the death of one standing in a doorway 
of a building abutting upon a street occasioned by 
a fire truck striking a hole in the pavement and 
rebounding over the curb and across the sidewalk 
against decedent.°* The act of a contractor in negli- 
gently permitting steam to be emitted into a public 
street may be held to be the proximate or con- 
curring cause of an injury occurring where the 
view of the driver of a motor vehicle is obstructed 
and he strikes and injures a pedestrian.*+ The al- 
leged negligent maintenance of a telephone pole at 
a street intersection is not the proximate cause 
of an injury to a pedestrian occasioned where a 
motor vehicle wrongfully passing to the right of 
another is unable to pass between it and the pole 
and in order to avoid the pole drives upon the 
sidewalk.*° 

Obstruction of sidewalk. Where a city permits 
an unnecessary and unreasonable obstruction of a 
sidewalk in violation of law, thus excluding a pedes- 
trian from the use of the sidewalk and compelling 
him to go into the street, it has been held lable 
for damage occasioned to him upon being struck by 
a motor vehicle,?* and the person causing the ob- 
struction is also liable as a joint tort-feasor,?’? the 
wrongful obstruction of the sidewalk being regarded 
as a concurring cause, notwithstanding the pedes- 
trian was struck by the wrongful act of the driver 
of the motor vehicle.*® On the other hand, it has 
been held that, where the walls of a building abut- 
ting upon a street had become insufficient by reason 
of the partial destruction of the building by fire, 
the city properly stopped travel upon the sidewalk 
by a barricade,*® and it might adopt as such bar- 
ricade a substantial housing erected by the abutting 
owner extending the full width of the sidewalk,‘ 
and is not negligent in acquiescing in the property 
owner’s occupation of the street notwithstanding 
he had failed to comply with formalities as to the 
securing of permission from the city.‘! » Hence, it 
was not liable to a pedestrian going into the street 


ben, (Mo.) 2383 SW 419, 17 ALR 687. 
37. Shafir v. Carroll, 309 Mo. 458, 


SOS, oto en Toll. 
26. See supra § 471. 


27. See supra § 536. 

28. See cases infra notes 29-64. 

29. Jones v, Sioux City, 185 Iowa 
1178, 170 NW 445, 10 ALR 474. 

[a] Where a city’s police car 


strikes another because of the fact 
that the street was defective in con- 
taining holes and rough places in the 
pavement so that the driver of the 
police car was unable to turn out 
and avoid the collision, a recovery 
may be had although the police car 
was at the time engaged in a goy- 
ernmental duty, the duty of the city 
with reference to its streets being 
a corporate duty. Jones v. Sioux 
City, 185 Iowa 1178, 170 NW 445, 10 
ALR 474. 

30. Ashland v. Williams, 203 Ky. 
800, 262 SW 273. 

81. Ashland v. Williams, supra. 

214%. Pisarke v. Wisconsin Tunnel, 
etc., Co., 174 Wis. 377, 183 NW 164. 

31144. Kelleher v. Newburyport, 227 
Mass. 462, 116 NE 806, LRA1917F 710. 

{a] Intervening cause.—If the 
conduct of the driver of the motor 
vehicle was cautious, his intervention 
between the defect and the injury 
was not as a matter of law the 
direct causal connection between the 
injury to the plaintiff and the failure 
of duty on the part of defendant. 
Kelleher v. Newburyport, 227 Mass. 
462, 116 NE 806, LRA1917F 710. 

-[b] Act of street superintendent. 


of the defendant’s superintendent of 
streets was important chiefly on the 
question of reasonable notice to the 
defendant of the existence of the 
defect. It was of no consequence 
whether the defendant was respon- 
sible for his negligence or not. The 
liability of the defendant'is founded 
on its failure to keep its street rea- 
sonably safe for travel and to remedy 
a condition likely to be dangerous. 
That might be found to exist quite in- 
dependent of its liability for negii- 
gence of its superintendent of streets.” 
Kelleher v. Newburyport, 227 Mass. 
462, 465, 116 NE 806, LRA1917F 710. 

{c] Intervening rain.—‘‘If the rain 
of the night intervening between the 
oiling and the accident was the factor 
which created the danger, then it 
might have been found that the rain 
should have been anticipated or its 
effects guarded against by warning, 
sanding, or otherwise.” Kelleher v. 
Newburyport, 227 Mass. 462, 465, 116 
NE 806, LRA1917F 710, 

¢2. Tripp v. Norfolk, 129 Va. 566, 
106 SE 360. 

33. Cone v. Detroit, 191 Mich. 198, 
157 NW 417. 

34. Pisarke v. Wisconsin Tunnel, 
etc., Co., 174 Wis. 377, 183 NW 164. 

35. Peirce v. People’s Tel., ete., 
Go., (S.. D.) 205 NW. 718. 

sé. Shafir v. Carroll, 309 Mo. 458, 
274 SW 755; Lindman v. Kansas City, 
308 Mo. 161, 271 SW 516; Shafir v. Sie- 


274 SW 755; Shafir v. Sieben, (Mo.) 
233 Sw 419, 17 ALR 637; Adelman 
v. Altman, 209 Mo. A. 583, 240 SW 
272; Daneschocky v. Sieble, 195 Mo. 
A. 470, 193 SW 966. But see Strother 
v. Carroll, (Mo.) 287 SW 310 (holding 
that the causal relation between the 
presence of building material in the 
street and the striking of a pedes- 
trian attempting to go around such 
material by an automobile must be 
shown); Lindman v. Carroll, 308 
Mo. 187, 271 SW 512 (holding that 
the causal connection between the 
occupancy of the street by the build- 
ing contractor for building material 
in excess of the space permitted by 
ordinance must be shown in order to 
hold the contractor liable for the 
injury sustained). Compare Gones 
ViLilinois serintines Cox, 20 i llieAs ts. 

38. Shafir v. Sieben, (Mo.) 233 SW 
419, 17 ALR 637; Daneschocky v. 
Sieble, 195 Mo. A. 470, 193 SW 966. 

[a] Acts of other contractor.—A 
contractor is not liable on the ground 
that he negligently barricaded the 
sidewalk space, where the sidewalk 
was excavated and barricaded by an- 
other contractor before he began his 
operations. Strother v. Carroll, (Mo.) 
287 SW 310; Lindman v. Carroll, 308 
Mo. 187, 271 SW 512. 

39. Jones v. Ft. Dodge, 185 Iowa 
600, 171 NW 16. 

40. Jones v. Ft. Dodge, supra. 

41. Jones v. Ft. Dodge, supra. 
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who was struck by a motor vehicle,4? and further, 
the act of the city in reference to the sidewalk 
could not be held the proximate cause of such an 
injury.*® The owner of the premises is not liable 
in the absence of a statute or ordinance for the 
act of an independent contractor in excavating un- 
der a sidewalk and obstructing a street with build- 
ing material where the contract is lawful and does 
not involve the commission of a public nuisance or 
danger to other persons if carefully performed.** 

Contributory negligence. Contributory negligence 
of a person injured when struck by a motor vehicle 
becoming unmanageable by reason cf a defect in the 
way has been held a question for the jury,*® as has 
contributory negligence of a pedestrian struck by 
a motor vehicle, the view of the driver being ob- 
structed by a cloud of steam.*®° Where a city sues 
for damages occasioned to a bridge by a motor 
truck, if the defective condition of the approach 
contributed to the injury, it may amount to con- 
tributory negligence precluding a recovery,*” even 
though it proximately contributed but slightly.*% 

Pleading. Where a statute declares that an ac- 
tion shall not be maintained against a city until 
notice of the time and place of the injury shall 
have been given, such a notice need not be pleaded, 
but is a matter of evidence where the cause of action 
is created by the common law.*® 

Variance. Where the negligence charged is that 
a contractor negligently and unlawfully excavated 
and barricaded the sidewalk space, it cannot be sus- 
tained by evidence that the excavation and barri- 
cading was done by another contractor before de- 
fendant began his work.°® Under a charge that a 
building contractor failed to maintain a passage- 
way for the use of foot passengers around building 
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material placed by him in the street as required 
by ordinance, there can be no liability imposed for 
common-law neghgence in failing to erect such a 
passageway, where the evidence fails to show that 
the erection of a footway had been directed by the 
superintendent of buildings, which was essential to 
the creation of a duty under the ordinance.*+ 

Evidence. The evidence must be sufficient to sup- 
port the findings®? and to show that the alleged 
negligence was the proximate cause of the injury.?% 
Where the defect alleged to have caused the death 
of plaintiff’s intestate was repaired very shortly 
after the accident, evidence as to the character of 
the defect may be based upon estimates and not 
actual measurements, notwithstanding the rule 
recognized in the particular jurisdiction requiring 
plaintiff to place before the jury the actual con- 
dition when it is within his power to do so.°# 

Instructions. In accordance with the general 
rules as to instructions in civil actions,®> the in- 
structions should be warranted by the evidence®® 
and pleadings,°* and must not be misleading.®® In 
an action for an injury to a motor cyclist occasioned 
by a collision with an automobile alleged to have 
been due to the negligent obstruction of the street, 
the jury should be instructed as to what constitutes 
a direct and proximate cause.°? In instructing as 
to the duty of a motor cyclist to keep a lookout 
ahead, his duty should not be limited to keeping a 
lookout for persons and vehicles only.®° An instruce- 
tion as to the duty of a motor cyclist to carry 
lights as required by statute should be given where 
the injury is alleged to have oceurred at night 
through the effort of the motor eyclist to avoid a. 
pile of bricks in the street resulting in his colliding 
with an automobile.® 


42. Jones v. Ft. Dodge, supra. (2) That an unreasonable amount of 
4s, Jones v. Ft! Dodge, supra. building material was stored upon a 
44. Adelman v. Altman, 209 Mo.| street. Adelman y. Altman, supra. 
A. 583, 240 SW 272. 53. Kendricks v. Norfolk, 1389 Va. 
45. Indianapolis v. Pell, 62 Ind.| 702, 124 SH 210; Strother v. Carroll, 


A. 191, 111 INE 22. 
46. Pisarke v. Wisconsin Tunnel, 


Chen Cor, lide Wisse “312 FL 3i85 eINIW; 
164. 
47. Baraboo v. Excelsior Creamery 


Commie Wiis 222, inte IN Wire: 


48. Baraboo v. Excelsior Creamery 
Co., supra. 
49. Adelman v. Altman, 209 Mo. 


A, 583, 240 SW 272. 


50. Strother v. Carroll, (Mo.) 287 
Sw 310. 

51. Strother v. Carroll, supra. 

52. [a] Evidence held sufficient: 


(1) To show that defendant contrac- 
tor obtained a building permit and 
gave notice before starting to build. 
Strother v. Carroll, (Mo.) 287 SW 
310. (2) To show as a matter of 
law that a city had a reasonable time 
to remedy a dangerous situation oc- 
easioned by the piling of building 
material after it had knowledge 
thereof. Adelman v. Altman, 209 Mo. 
WA, £83, 240 SW 272. 

1 Evidence held insufficient: 
(1) To show that a contractor neg- 
ligently and unlawfully excavated 
and barricaded sidewalk space. 
Strother v. Carroll, (Mo.) 287 SW 
310. (2) To show ‘that a building 
contractor failed, in violation of an 
ordinance, to pile and store building 
material in the street in a neat man- 
ner. Strother v. Carroll, supra. 

[ce] Evidence held to support find- 
ing: (1) That the driver of a motor 
vehicle was not drunk and that the 
car was guided in a way not un- 
usual for automobiles driven at a 
rapid rate of speed. Adelman vy. Alt- 
man, 209 Mo. A. 583, 240 SW 272. 


(Mo.) 287 Sw 310. 

[a] Evidence held sufficient to 
show that defendant city and build- 
ing contractor might reasonably have 
anticipated that pédestrians would 
walk in the street around an obstruc- 
tion and that an injury would occur 
through their being struck by an 
automobile, as happened. Adelman 
v. Altman, 209 Mo. A. 583, 240 SW 
272, 

{b] Evidence held insufficient to 
show that fire truck was caused to 
leave street and cross sidewalk by 
defect in Street and not by effort of 
driver to steer out of way of parked 
ear. Kendricks vy.’ Norfolk, 139 Va. 
702, 124 SH 210. 

54 Cone v. Detroit, 191 Mich. 198, 
157 NW 417. 

[a] For example, in an action for 
the death of a person killed when a 
fire truck struck a hole in the street 
and was thrown upon the sidewalk, 
and the hole was repaired within 
two days thereafter and before dece- 
dent had been buried, the burden 
should not be placed on the widow 
to make an attempt to find the actual 
condition of the hole by making meas- 
urements, etce., immediately upon the 
death of her husband, and the testi- 
mony of observers is admissible as 
to the condition. Cone v. Detroit, 
191 Mich. 198, 157 NW 417. 

[b] Evidence held for jury.—In 
an action against a municipality for 
a death caused by a fire truck strik- 
ing a hole in the street and being 
thrown upon the sidewalk, although 
the city’s witnesses testified that by 
actual measurement the hole was not 


————— Eee” 


more than two inches deep, evidence 
of observers that part of the paving 
at the sides of the hole had been re- 
moved, and that a street railway rail 
adjacent to the hole projected above 
the pavement so that the total dis- 
tance from the top of the rail to the 
bottom of the hole was six inches, is 
sufficient to authorizes submission to 
the jury the question of whether or 
not the hole was of such depth as to 
make the city liable for allowing it 
to remain unrepaired. Cone v. De- 
troit, 191° Mich 198-157 Niw. 42% 

55. See Trial [388 Cyc 1595]. 

56. [a] Evidence held to warrant 
instruction: (1) As to automobiles be- 
ing customarily driven at the place 
of the accident at a high, reckless, 
and dangerous rate of speed. Adel- 
man v. Altman, 209 Mo. A. 583, 240 
SW 272. (2) That building material 
extended almost to the center of a 
street. Adelman y. Altman, supra. 

57. Adelman v. Altman, supra. 

{a] An allegation that an unrea- 
sonable amount of building material 
was deposited in the street, unrea- 
sonably obstructing it, is broad 
enough to justify the submission of 
an issue as to whether an unreason- 
able amount of street was being used. 
Adelman v. Altman, 209 Mo. A. 583, 
240 SW 272. 

58. Adelman vy. Altman, supra. 

[a] Instructions keld not mislead- 
ing.—In an action against a city and 
contractor for an injury arising out 
of an obstruction of the sidewalk, as 
requiring the jury to find that the 
city deposited building material upon 
the street. Adelman v, Altman, 209 
Mo. A, 583, 240 SW 272. 

59. Ashland v. Williams, 203 Ky. 
300, 262 SW 273. 

60. Ashland v. Williams, supra, 

61. Ashland v. Williams, supra. 


— 


For later cases, developments and changes in the law see! cumulative Annotations, same title, page and note number, 
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Verdict and findings. 


in the complaint.®? 
Review. 


Where the negligence al- 
leged in the complaint is as to the manner in which 
a construction house containing a boiler and steam 
engine was erected, a finding that defendant was 
negligent in permitting steam to be emitted into 
the street is a finding of fact relating to the ar- 
rangement and construction of the plant as alleged 


Defendant cannot complain of an in- 
struction placing upon plaintiffs the burden of es- 
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high, reckless, and dangerous rate of speed at the 
place and time of the injury, where the gist of the 
cause.of action pleaded is that automobiles moved 
there at a high and dangerous rate of speed.°? 
an action against a city and a building contractor 
for-an injury arising out of an obstruction of the 
sidewalk, causing pedestrians to go into the street, 


In 


the introduction of a permit issued after the hap- 


tablishing that automobiles customarily ran at a 
XIV. INJURIES FROM OPERATION OF MOTOR VEHICLES 


[§ 581] A. Reciprocal Rights and Duties on High- 
way. The rule that the rights of all persons lawfully 
highway for travel are mutual and coordi- 
The operator of 
such a vehiclé has no superior rights on the highway 
because of the size, power, weight, capacity for speed, 


using a 
nate®> includes motor vehicles.®* 


62. WPisarke vy. Wisconsin Tunnel, 
etc., Co., 174 Wis. 377, 183 NW 164. 

{a] Finding held supported by 
evidence.—Pisarke v. Wisconsin Tun- 
ey ete, ‘Cos 174 Wis. (377, 183) ANW. 


63. Adelman v. Altman, 209 Mo. 
A. 583, 240 SW 272. 

64. Adelman v. Altman, 

65. See Highways § 421. 

66. U. S.—Terminal Taxicab Co. 
v. Blum, 298 Fed. 679. 

Ala.—Ruffin Coal, etc., Co. v. Rich, 
214 Ala. 622, 108 S 600; Hood, etc., 
Furniture Co. v. Royal, 200 Ala. 607, 
76 S 965;. Reaves v. Maybank, 193 
Ala. 614, 69 S 137, 188 [cit Cyc]. 

Ark.—Oliphant v. Hamm, 167 Ark. 
167, 267 SW 563; Yaffee v. Ft. Smith 
aa etc., Co., 153 Ark. 416, 240 SW 
705 


Cal.—Burgesser  v. Butlock, 190 
Cal. 673, 214 P 649; Zarzana v. Neve 
Drug “Co.,- 180 “Cal. 32; 179 20315 
ALR 401; Raymond v. Hill, 168 Cal. 
473, 143 P 743; Evers v. Stratton, 71 
Cal. A. 448, 235 PB 656; Straten v. 
Spencer, 52 Cal. A. 98, 197 P 540;-Judd 
Wan Webster.” 50° Cale tAr S435 5195~ WP. 
929; Eddy v. Stowe, 43 Cal. A. 789, 
185 P 1024, 

Del.—State v. Disalvo, 121 A 661; 
Wollaston v. Stiltz, 31 Del. 273, 114 
A 198; State v. McIvor, 31 Del. 123, 
111 A 616; Travers v. Hartmann, 28 
Del. 302;°°92' A==-855; Campbell —v. 
Walker, 25 Del. 41, 78 A 601; Cecchi 
v. Lindsay, 24 Del. 185, 75 A 376 [rev 
on other grounds 26 Del. 133, 80 A 
528, 35 LRANS 699]; Simeone v. 
Lindsay, 22 Del. 224, 65 A 778; Han- 


supra. 


nigan v., Wright, 21 Del. 537, 63 A 
234. 

D. C.—Beaver v. Walsh, 55 App. 
Apo ws  H. -2d 204: 

Fla.—Florida Motor Transp. Co. v. 
Milliman, 87. ila 4oL2, 0 L Si sas 


Mathers v. Botsford, 86 Fla. 40, 97 
S 282, 32 ALR 881. 

Ga.—Shore_ v. Ferguson, 142 Ga. 
657, 83 SE 518; Flowers v. Faugh- 
nan, 31 Ga. A. 364,°120 SE 670; Cohn 
v. Buhler, 30 Ga. A, 14, 116 SE 864; 
O’Dowd v. Newnham, 13 Ga. A. 220, 
80 SE 36. 

Ill.— Hibernian Banking Assoc. v. 
True, 228 Ill. A. 194; Rupp v. Keeb- 
ler, pl AL Glo. 


Ind.—Indiana Springs Co. ive 
Brown, 165 Ind. 465, 74 NE 615, 1 
LRANS 238, 6 AnnCas 656; East v. 


Amburn, 47 Ind. A. 530, 94° NE 895; 
Haynes Auto. Co. v. Sinnett, 46 Ind. 
A. 110, 91 NE 171; Apperson v. Lazro, 
44 Ind. A. 186, 87 NE 97, 88 NE 99. 

Iowa.—Powell v. Alitz, 191 Iowa 
233, 182 NW 236; Wine v. Jones, 183 
Iowa 1166, 162 NW 196, 168 NW 
318; Little v. Maxwell, 183 Iowa 164, 
lGGs NW 760; Rolfs v. Mullins, 179 
Iowa 1223, 162 NW 783; Switzer v,. 
Baker, 178 Iowa 1063, 160 NW 372. 

Kan.—Eames_ v. Clark, 104 Kan. 
65, 177 P 540. 

Ky. —Weidner v. Otter, 171 Ky. 167, 


188 SW 335; Webb v. Moore, 136 Ky. 
708, 125 SW 152. 


La.—Roder v. Legendre, 
295, 84 S 787. 

Me.—Cobb v. Cumberland County 
Power, etc. Co., 117 Me. 455, 104 
A 844, 

Md.—Mears vy. McElfish, 139 Md. 


81,114. A701. 

Mass.—Emery v. Miller, 231 Mass. 
243, 120 NE 655; Hennessey v. Tay- 
lor, 189 Mass. 588, 76 NE 224, 3 LRA 
NS 345, 4 AnnCas 396. 

Mich.—Arnell v. Gordon, 234 Mich. 
140, 207 NW 825; Salke v. Burnham, 
etc., Co., 223 Mich, 77, 1938 NW 902; 
Budnick v. Peterson, 215 Mich, 678, 
184 NW 493; Patterson v. Wagner, 
204 Mich, 593, 171 NW 3856; Wilson 
v. Johnson, 195 Mich. 94,161 NW 
924; Wright v. Crane, 142 Mich. 508, 
106 NW 71. 

Minn.—Mey v. Swanson, 163 
Minn, 508, 303, ‘NW 624. 

Miss. —Flynt v. Fondren, 122 Miss. 
248, 84'S 188. 

Mo.—Goodwin v. HBugas, 290 Mo. 
6738, 286 SW 50; State v. Swagerty, 
203 Mo. 517, 102 SW 4838, 120 AmSR 
671, 10 LRANS 601, 11 AnnCas 725; 
Carradine v. Ford, 195 Mo. A. 684, 
187 SW 285. 

Mont.—Green v. Bohm, 65 Mont. 
399, 211 P 320. 

Nebr.—Tyler v, Hoover, 92 Nebr. 
221, 188 NW 128. 

N. H.—Dow v. Latham, 80 N. H. 
492, 120 A 258, 

N. J.—Work v. gece ter Supply 
Co: 9b Ni d.. Te 193, 12 AL 185: 

N. ¥.—Baker v. Close, 204 N. Y. 
92, 97 NE 501, 38 LRANS 487; Mark 
v. Fritsch, 195 N. Y. 282, 88 NE 380, 


133 AmSR 800, 22 LRANS 632; Sea- 
man v. Mott, 127 App. Div. 18, 110 
NYS 1040. 


N. D.—Vannett v. Cole, 41 N. D. 
260, 170 NW 6638. 

Okl.—White v. Rukes, 56 Okl. 476, 
15s P1184: 

Or.—Jones v. Sinsheimer, 107 Or. 
491, 214 P 375; Yarbrough v. Carlson, 
102 Or. 422,. 202 P. 739. 

Pa.—Piper v. Adams Express Co., 
270 Pa. 54, 113 A 562; Warruna v. 
Dick, 261 Pa. 602, 104 A 749; Everitt 
v. Auchu, 66 Pa. Super, 443; Spangler 
v. Markley, 39 Pa. Super, 351. 

Philippine.—U. S. v. Juanillo, 23 
Philippine 212, 

Porto Rico.—Peo. v. Torres, 28 
Porto Rico 102. 

S. C—Gue v. Wilson, 87 S. C. 144, 
69 SE 99. 

Tenn.—Leach v. Asman, 130 Tenn. 
510, 172 ‘SSW 303. 

Vt.—Bombard v. Newton, 94 Vt. 
354, 111 A 510, 11 ALR 1402; Aiken 
v: Metealf, 90 Vt. 196, 97 A 669. 

Va.—Green v. Ruffin, 141 Va. 628, 
125 SE 742, 127 SE 486. 

W. Va.—Atkins v. Bartlett, 101 W. 
Va. 411, 132 SE 885. 

Wis.—kKoperski v. Hoeft, 179 Wis. 
281, 191 NW. 571; Grimes v... Snell, 


pening of the injury for the placing of building 
material in the street is not harmful to the city. 


or other characteristics of the vehicle which he op- 
erates,°7 but is under the same duty which rests 
upon any other user of the highway to use the same 
in a proper manner and with due respect to the 
rights and safety of others.®® 

[§ 582] B. Care Required in Operation Generally 


174 Wis. 557, 183 NW 895. 
Alta.—Johnson v. Giffen, 18 Alta. 


147 La.| L. 312, 62 DomLR 635, [1921] 3 West 


Wkly 596. 

B. C.—Vance v. Drew, 36 B. C. 241, 
[1925] 3 WestWkly 740. 

Ont.—Bailey v. Findlay, 7 OntwWN 
24 [app dism 7 OntWN 159]. 

“Automobiles, operated and _ pro- 
pelled in a manner not incompatible 
with the safety of the traveling pub- 
lic, have equal rights with other ve- 
hicles upon the public highway, sub- 
ject. to such rules and regulations as 
are prescribed by law.” State v. 
Swagerty, 203 Mo. 517, 522, 102 SW 
483, 120 AmSR 671, 10 LRANS 601, 11 
AnnCas 725. 

[a] That the highway is much 
traveled does not alter the rights of 
travelers, but merely calls for the 
exercise of greater care in propor- 
tion to increased risk. Everitt v. 
Auchu, 66 Pa. Super. 443. 

[b] Automobile and street car.— 
“The street car had no paramount 
right to the crossing, no right of 
way over the automobile, nor did the 
latter conveyance have a_ superior 
right to that of the street car. It 
was the duty of the operator of each 
vehicle to run it in a way not to en- 
danger the safety of others rightfully 
using the public streets.” McFadden 
v. Metropolitan St. R. Co., 161 Mo. 
A. 652, 659, 143 SW 884. 

Equality of rights as between au- 
tomobile and: 

Bicycle see infra § 776. 

Motor cycle see infra § 775. 
Pedestrian see infra § 778. 

Person riding or driving animal see 

infra § 777. 

Unlicensed: 

Motor vehicles see supra §§ 187-191. 
Operators see supra. §§ 233-237. 

Vehicles having special privileges 
see infra §§ 764-773. 

67. Ala.—Hood, etc., Furniture Co. 
v. Royal, 200 Ala. 607, 76 S 965. 

La.—Reeves v. Pyle, 8 La. A. 718. 

Minn,—Carson vy. Turrish, 140 Minn. 
445, 168 NW 349, LRAI918F 154. 

N. J.—Paulsen vy. Klinge, 92 N. J. 
ite BRE ke A 95. 

N. Y.—Lorenz v. Tisdale, 127 App. 
Div. 438,111 NYS 173; 

Tenn.-Mason v. Burgess, 8 Tenn. 
Civ. A. 138, 144. 

“We know of no rule of law which 
gives motor-driven vehicles not run- 
ning upon a fixed track a superior 
right at any point upon a _ public 
road.” Mason v. Burgess, supra. 

[al No exclusive rights.—Paulsen 
v. Klinge, 92 N. J. L. 99, 104 A 95. 

[b] Not entitled to right of way 
over other vehicles. Reeves v. Pyle, 
3 La. A. 718; Lorenz v. Tisdale, 12:7 
App. Div. 433, 111 NYS 173; Mason 
v. Burgess, 8 Tenn. Civ. A, 138. 

68. Ark.—Russ v. Strickland, 130 
Ark. 406, 197 SW 709. 

Cal.—Judd v. wg srer Oe Galea. 
THA LO bra ca Ole ve 
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—l. Duty of Reasonable or Ordinary Care. 
son. operating a motor vehicle on a public street or 
highway is bound to anticipate the presence of other 
persons whose rights upon the street or highway 
are equal to his own,°? and although he has a right 


Del.—Wollaston v. Stiltz, 31 Del. 
273, 114 A 198; Simeone v. Lindsay, 
22 Del. 224,°65 A 778. 

Ga.—Shore v. Ferguson, 142 Ga. 


657, 83 SE 518; O’Dowd v. Newnham, 

ii) (Coy ON 220, 80 SE 36. 

metas .—Chicago vo Banker, 112 Il. A, 
Ind.—McIntyre v. Orner, 166 Ind. 

57, 76 NE 750, 4 LRANS 1130; In- 

diana Springs Co. v. Brown, 165 Ind. 


465, 74 NE 615, 1 LRANS 238; 
Harker v. Gruhl, 62 Ind, A. 177,111 
NE 457; Bast v. Amburn, 47 Ind. 


A. 530, 94 NE 895; Apperson v. Laz- 
ne 44 Ind, A, 186, 87 NE 97, 88 NE 


Iowa.—Switzer v. Baker, 178 Iowa 
1063, 160 NW 3872; Delfs y. Duns nee, 
143 Iowa 881, 122 NW 236: House 
v. Cramer, 134 Towa 374, 112 NW 3, 
10 LRANS 655, 18 AnnCas 461. 

Ky. —Cumberland Melevete-. Con Vv: 
Yeiser, 141 Ky. 15, 1381 SW 1049, 31 
LRANS 1137. 

Md.—Mears v. Mcllfish, 139 Md. 
81, 114 A 701. 

Mass.—Massie v. Barker, 224 Mass. 
420, 113 NE 199; Com. v: Horsfall, 
213 Mass, 232, 100 NE 3862, AnnCas 
1914A 682; Chandler v. Matheson Co., 
208 Mass. 569, 95 NE 103; Hennessey 
v. Taylor, 189 Mass. 583, 76 NE 224, 
8 LRANS 345. 

Coryell, ‘215 


Mich.—Niedzinski v. 

Mich. 498, 184 NW 476; Wright v. 
Crane, 142 Mich. 508, 106 NW 71. 

Mont.——MeGregor v. Weinstein, 70 
Mont. 340, 225.P 615; Green v. Bohm, 
65 Mont. 399, 211 P 320. 

N. Y.—Mark v. Fritsch, 195 N. Y. 
282, 88 NE 380, 133 AmSR 800, 22 
LRANS 632; Seaman v. Mott, 127 
App. Div. 18, 110 NYS 1040; Thies v. 
Thomas, 77 NYS 276. 

Pa.—Spangler v. Markley, 39 Pa. 
Super. 351; Radnor Tp.'v. Bell, 27 
Par super. 1: 

Tenn.—Coca Cola Bottling Works 
v. Brown, 139 Tenn. 640, 202 SW 926. 


Vt.—Aiken v. Metcalf, 90 Vt. 196, 
97 A 669. 
Wis.—Grimes v. Snell, 174 Wis. 


557, 183 NW 895. 

Alta.—Johnson v. Giffen, 18 Alta. 
L. 312, 62 DomLR 635, [1921] 3 West 
Wkly 596. 

“Except as 
quirements, it is doubtful if the stat- 
ute imposes any greater duty upon 
drivers of automobiles than would 
be put upon them by the general 
principles of the law.’’ Cumberland 
Tel., ete,, Co. v. Yeiser, 141 Ky. 15, 
19, 131 SW 1049, 31 LRANS 1137. 


69. See infra ’s 624. 
70. See infra § 584. 
71. U. S.—Terminal Taxicab Co. 


v. Blum, 278 Fed. 679. 

Ala,—Ruffin Coal, ete., Co. v. Rich, 
214 Ala. 622, 108 S 600; Tennessee 
Mill, ete., Co. v. Giles, 211 Ala. 44, 
99 S 84; Brown v. Yielding, 206 Ala. 
504, 90 S 499; Hood, ete.,, Furniture 
Co. v. Royal, 200 Ala. 607, 76 S 965; 
Reaves v. Maybank, 193 Ala. 614, 69 
S 137, 138 [cit Cyc]; Stovall v. Corey 
Highlands Land Co., 189 Ala, 576, 66 
S bid; McCray v. Sharpe, 188 Ala. 
375, 66 S 441. 

Ark.—Carter v. Brown, 136 Ark. 23, 
206 SW 71; Texas Motor Co. v. Buf- 
fington, 134 Ark. 320, 203 SW 1013; 
Russ vy. Strickland, 130 Ark, 406, 197 
Sw 709. 

193° Cal. 


Cal.—Garns v. Halpern, 
193, 223 P 545; Donat v. Dillon, 192 
Cal. 426, 221 P 198; Woodhead v. 
Wilkinson, 181 Cal. 599, 185 P 851, 
10 ALR :.291; Raymond v. Hill, 168 
Cal. 4738, 143 P 748; Heaney v. Mad- 
den, 67 Cal. A. 145, 227 P 221; De- 


to a few specific re- | 
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A per- 


P ii; Weal v. Martin, 59 Cal. A. 760; 
211 P 853; McPherson v. Walling, 58 
Calle At ab Ges 2098 Eo 200 ian evan Ve 
Madden, “58% Cal. Ax 537, 209 )R 4h; 
Straten v. Spencer, 52 Cal. “A.-98, 197 
P 540; Judd v. Webster, 50 Cal. A. 
743, 195 P 929; Eddy v. Stowe, 43 
Cal. A. 789, 185 P 1024; Randolph v. 
Hunt,» 41). CalecAt 739 <0 83m Pies oS), 
Weihe v. Rathjen Mercantile Co., 34 
Cal. A. 302, 167 PB 287. 

Colo.—Kent v. Treworgy, 22 Colo. 
A. 441, 125. P 128. 

Conn.—Chodes v. Everett B. Clark 
Seed §.Co.,; 95° Conn. 268; 211 A. 58; 
Feehan v. Slater, 89 Conn, 697, 96 A 
os 

Del..—Lockerman y. Hurlock, 125 A 


482: State v. Disalvo, 121 A _ 661; 
Wollaston y. Stiltz, 31 Del. 273, 114 
A 198; State v. McIvor, 31 Del. 123, 


111 A 616; Lemmon v. Broadwater, 30 
Del. 472, 108 A 273; Brown v. Wil- 
mington, 27 Del. 492, 90 A 44; Grier 
v. Samuel, 27 Del. 106, 86 A 209; 
Cecchi v. Lindsay, 24 Del. 185, 75 A 
376 [rev on other grounds 26 Del. 
33, 80 A 528, 35 LRANS 699]; Sim- 
eone v. Lindsay, 22 Del. 224, 65 A 
778; Hannigan v. Wright, 21 Del. 537, 


63 A 234. 
Fla.—Florida Motor Transp. Co, v. 
Millman, 8 HWase ola weal Oar oss 


Mathers v. Botsford, 86 Fla. 40, 97 
S 282, 32 ALR 881. 

Ga.—Giles v. Voiles, 144 Ga. 853, 
88 SE 207; Strickland v. Whatley, 142 
Ga. 802, 83 SE 856; Davies v. West 
Lumber Co., 32 Ga. A. 460, 123 SE 
757; Flowers v. Faughnan, 31 Ga. 
A, 364, 120 SE 670; Cohn yv. Buhler, 
30 Ga. A. 14, 116 SE 864; Streetman 
v. Bussey, 25 Ga. A. 694, 103 SE 517; 
O’Dowd v. Newnham, 13 Ga. A. 220, 
80 SE 36; Fuller v. Inman, 10 Ga. A, 
680, 74 SE 287. 

Ida.—Carpenter v. 37 
Tdao729) 217 P1025; 

Ill.—Hibernian Packing Assoc. v. 
True, 228 Ill. A. 194; Collins v. Mc- 
Mullin, 225 Ill. A, 430; Greenberg 
v. Conrad, 220 Ill. A. 508; Gordon v. 
Stadelman, 202 Ill, A. 255; Petty v. 
Maddox, i90 Ill. A. 381. 

Ind.—Martin v. Lilly, 188 Ind, 139, 
121 NE 4438; Elgin Dairy Co. v. Shep- 
herd, 183 Ind. 466, 108 NE 234, 109 
NE 353; Luther v. State, 177 Ind. 
619, 98 NE 640; McIntyre v. Orner, 
166 Ind. 57, 76 NE 750, 117 AmSR 
359, 4 LRANS 1130, 8 AnnCas 1087; 
Harker v. Gruhl, 62 Ind. A. 177, 111 
NE 457; Hast v. Amburn, 47 Ind. A. 
530, 94 NE 895; Apperson v. Lazro, 
44 Ind. A. 186, 87 NE 97, 88 NE 99; 
Brinkman v. Pacholke, 41 Ind, A. 
662, 84 NE 762. 

Iowa.—Smith v. Spirek, 196 Iowa 
1328, 195 NW 736; Wine v. Jones, 183 
Towa 1166, 162 NW 196, 168 NW 318; 
Bishard v. Engelbeck, 180 Iowa 1132, 
164 NW 2038; Rolfs v. Mullins, 179 
Iowa 1228, 163 NW 7838; Corning v. 
Maynard, 179 Iowa 1065, 162 NW 564; 
Delfs v. Dunshee, 143 Iowa $881, 122 
NW 286; House v. Cramer, 134 Lowa 
374,112 NW 3,-10 DRANS 655, 13 
AnnCas 461, 

Kan.—Ratcliffe v. Speith, 
823, 149 P 740. 

Ky.—Barnes v. Mastin, 190 Ky. 392, 
227 SW 678. “Ballardta tere 599 Con pv. 
Durr, 165 Ky. 632, 177 SW 445; Cum- 
berland Tel., etc., Co. v. Yeiser, 141 
Ky. 15, 181 SW 1049, 31 LRANS 11387; 
Webb v. Moore, 136 Ky. 708, 125 SW 
owe 

La.—Roder v. Legendre, 147 La. 
295, 84 S 787; Lucas v. Peart, 3 La. 


McKissick, 


95 Kan. 


AN asi. 
Me.—Bragdon y. Kellogg, 118 Me. 
42, 105 A 433, 6 ALR 669; Meserve 


vecchio y. Ricketts, 66 Cal. A. 334, 2261 Vv. "Libby, 115 Me. 282, 98 A "154; Gur- 
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to act on the assumption that other travelers will 
exercise due care,’° it is his duty to operate the 
motor vehicle with reasonable care and caution for 
the safety of others." 
| law and is not dependent upon any statutory re- 


This duty exists at common 


ney v. Piel, 105 Me. 501, 74 A 1131. 
Md.—Whitelock v. Dennis, 139 Md. 
557, 116 A 68; American Express Co. 


ve Terry, 126 Mad. 254, 94: A 1026, 
AnnCasi1917C 650. 
Mass.—Fraser v. Flanders, 248 


Mass. 62, 142 NE 836; Regan v. Cum- 
mings, 228 Mass. 414, 117 NE 800; 
Hennessey v. Taylor, 189 Mass. 583, 
76 NE 224, 3 LRANS 345, 4 Ann 
Cas 396. 

Mich.—Vercruysse v, Ulaga, 229 
Mich. 49, 201 NW 192; White v. Ed- 
wards, 222 Mich. 321, 192 NW 560; 
Winckowski v. Dodge, 183 Mich. 303, 
149 NW 1061; Schock v. Cooling, 175 
Mich. 313, 141 NW 675. 

Mo.—Goodwin v. Eugas, 290 Mo. 
673, 236 SW 50; State v. Miller, 234 
SW 8138; Walden v. Stone, (A.) 223 
SW 136; Daily v. Maxwell, 152 Mo. 
A. 45,5133 SW  35i;. O'Donnell -yv. 
Oeil 130 Mo. A. 360, 109 Sw 
UB: 

Mont.—McGregor v. Weinstein, 70 
Mont. 340, 225 P 615; Anderson v. 
Missoula St. R. Co., 54 Mont. 838, 167 
P 841. 

Nebr.—Christoffersen v. Weir, 110 
Nebr. 390, 193 NW 922. 

N. J.—Tischler vy. Steinholtz, 99 N. 
J. L. 149, 122 A 880; Work v. Phila- 
delphia Supply Co., 95 N. J. L. 193, 
112 A 185; Spawn v. Goldberg, 94 N. 
Jia 2 1d8 Oe al) OL Aer 565) saul seni 
Klinge,. 92-Nq J Li 995 AOA WAS oa 
es rpons v. Wachstein, (Sup.) 135 

N. Y.—Davis v. Maxwell, 108 App- 
Div. 128, 96 NYS 455 Buscher v. New 
York Transp. Coz 106 App. Div. 493, 
94 NYS 798; Knight v. Lanier, 69 
App. Div. 454, 74 NYS 999; Schultz 
v. Nicholson, ALG Misc. 114, 189 NYS 
722; Thies v. Thomas, 77 NYS 276. 

Oh.—Hine v. Wikler, 19 Oh. A, 510. 

Okl.—White vy. Rukes, 56. Okl. 476, 
155. P 1184. 

Or.—Yarbrough v. Carlson, 102 Or. 
422, 202 P 739. 


Pa.—Piper v. Adams Express Co., 
270 Pa. 54, 113 A 562: Webster: v. 
Adams Express Co.,°69 Pa. Super. 
547; Spangler v. Markley, 39 Pa. 
Super. 351. 

Philippine.—U. S. v. Knight, 26 


Philippine 216; 
Philippine 212. : 

Porto Rico.—Castle v. Zorilla, 8 
Porto Rico Fed. 491. 

S. C.—King v. Holliday, 116 SG 
463, 108 SE 186. 

Ss. D.—Chrestenson v. Harms, 38 S. 
D. 360,-161 NW 343. 

Tenn. Coca Cola Bottling Works 
v. Brown, 139 Tenn. 640, “202 SWw 
926; McNabb vy. Gannaway, 3 Tenn.’ 
Civ. A, 78. 

Tex.—Melton v. Manning, (Civ. A.) 
216 SW 488; Vesper vy. Lavender, 
(Civ. A.) 149 SW 377, 

Vt.—Aiken v. Metcalf, 90 Vt. 196, 


97 A 669. 
Wash.—Hstes | vy. Babcock, alg 
270, 205 P 12: Greater Motors 


U. S. v. Juanillo, 23 


Wash. 
Corpany, Metropolitan Taxi Co., 115 
Wash. 451, 197 P 327; Grant vy. Arme 
strong, 55 Wash. 365, 104 P 632. 

W. Va.—Moorefield v. Lewis, 96 W. 
Va. 112, 123 SE 564; Deputy v. Kim- 
mell, 73 W. Va. 595, 80. SHu919) be 
LRANS 989, AnnCasl916E 656. 

Wis.—Ortmann vy, Leath, 187 Wis. 
6165) 205° NW, 39,7 Klokow v. Har- 
baugh, 166 Wis. 262, 164 NW 999. 

Bng.—Sandys Va Harrison, [1926] 
Ir. 2438. 

Can.—McCarthy v. Rex, 62 Can. S. 
C. 40, 59 DomLR 206, 35 CanCrCas 
2138, [1921] 2 WestWkly 751 [dism-: 
app 14 Sask. L. 145,.57 DomLR 983, 
[1921] 1 WestWkly 443), 

Alta.—Johnson vy, Giffen, 18 Alta. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. a 
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quirements,’? and is not affected by statutes regu- 
lating the operation of automobiles.” 

The operator of an automobile 
is not an insurer against injury to persons or prop- 
erty,’* but his duty is merely to exercise reasonable 
or ordinary care,’® that is, the degree of care 
caution which an ordinarily prudent person would 
exercise under similar cireumstances.7® 


Degree of care. 


L, 312, 62 DomLR 635, [1921] 3 West 
Wkly 596. 

Ont.—Bailey v. Findlay, 7 OntWN 
24 [app dism 7 OntWN 159]. 

Que.—Gendron y.. McLennan, 59 
Que. Super. 364. 

Sask.—Stewart v. Steele, 5 Sask. L. 
pod) Oe Dom mk Pie +22 WestLR 6, 22 
WestWkly 902, 

“As related to the use of an auto- 
mobile, it is negligence ever to forget 
the. dangerous quality of the ma- 
chine, or to disregard it and employ 
the machine as a means of abusing 
the rights of others.”’ O'Dowd v. 
ae 13 Ga, A. 220, 229, 80 SE 
_ [a] “The supreme rule of the road 
is the rule of mutual forbearance.” 
Ward v. Clark, 232 N. Y. 195, 198, 133, 
NE 443. 

{b] “fhe fundamental principle 
of conduct is that of reasonable care 
and accommodation measured by the 
immediate circumstances of each case 
and exercised by each traveler for 
the purpose of affording to the other 
his just and reasonable rights in the 
highway.” Mark v. Fritsch,.195 N. 
Y..282, 284, 88 NE 380, 133 AmSR 
800, 22 LRANS 632. 

[c] Duty always present.—‘‘The 
care that the operator of an auto- 
mobile must exercise is not confined 
to street crossings but exists .at all 
places, varying in its application with 
the foot and vehicle traffic condi- 
tions that arise from time to time 
in the use of the highways and 
streets.” Weidner v. Otter, 171 Ky. 
167, 170, 188 SW 335. 

{d] Permitting car to run without 
driver.—The driver of a truck is neg- 
ligent where, after a collision with 
another automobile, he leaves his 
truck and permits it to proceed with- 
out any driver, in consequence of 
which it comes into collision with a 
third car. Lloyd v. Boulevard Ex- 
press, (Cal. A.) 249 P 8387. 

[e] A road contractor, operating 
a motor truck upon a public high- 
way closed to traffic because under 
construction or repair, owes to one 
driving upon the closed highway the 
duty so to use his property as not 


to injure others, Hine v. Hikler, 19 
Oh. A. 510. 
{f] ‘The law of the road is a ma- 


terial circumstance to be considered 
in case of a collision, in determining 
whether the driver of a colliding au- 
tomobile exercised due care. Chodes 
We. everett. (Bot Clark, Seed Co.,, 293 
Conn. 263, 111 A 58. 

[g] He must make reasonable use 
of all of his senses for the preven- 
tion of accidents. Brown v. Wil- 
mington. 27 Del. 492, 90 A 44. 

72. Marsh v. Boyden, 33 R. I. 
519. 82 A 393, 40 LRANS 582, 

73. Di Fernando v. Bowers, 21 Oh 
.NPNS 49.+ 
. 74 See infra § 591. 

75. Ark.—Russ v. Strickland, 130 
Ark. 406, 197 SW_709 


Del.—Grier v. Samuel, 27 Del. 106, 
86 A 209. 

Ga.—Giles v. Voiles, 144 Ga. 853, 
88 SE 207: 


Iowa:—Roe v. Kurtz, 210 NW 550; 
Delfs, v. Dunshee, .143 Iowa 381, 122 
NW 236. 

“2 Ky.—Clinev. Cook, 216 Ky.) 366, 
287 SW 927; Ballard, etc., Co. v. Durr, 
165 Ky. 632, 177 SW 445, 

Mo. ——Heryford v. Spitcaufsky, (A.) 
200 SW 123. 

Oh.—MacDiarmid Candy Co. v. 
Schwartz, 11 Oh. A. 303. 

And see cases infra note 76. 
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and 


In the ab- 


“All that is exacted is reasonable 
care and caution for the safety of 
others.” House v. Cramer, 1384 Iowa 
374, 376, 114 NW 3, 10 LRANS 655, 13 
AnnCas 461. 

76. Ala.—McCaa v. Thomas, 207 
Ala. 211, 92 S 414; Reaves v. May- 
bank, 193 Ala, 614, 69--S! 1387) 138 
[cit Cyc]; Bailum v.. State, 17 Ala. 
A. 679, 88 S 200; Hester v. Hall, 17 
Ala. A. 25, 81 S 361. 

Ariz.—Jenkins v. Skelton, 21 Ariz. 
663, 192 P 249. 

Ark.—Harris v. 
613, 221 SW 472; 
Thomas Auto Co., 
SW 306; Carter v. Brown, 
23, 206 SW 71. 

Cal.—Kelley v. Hodge Transp. Sys- 
tem, 197 Cal. 598, 242 P 76; Opitz 
Ww. schenck,: (17.8) Cale-636, Li4 Pir40, 
Nichols v. Nelson, (A.) 252 P 739; 
wapey v. Madden, 58 CalerA.-537; 209 

41, 


122 

Colo.—Kent v. Treworgy, 22 Colo. 
A, 441, 125 P 128. 

Del.— Brown v. Wilmington, 27 Del. 
492, 90 A 44; Grier v. Samuel, 27 Del. 
106, 86 A 209: Hannigan v. Wright, 
21 Del. Dos 63.A 234, 

Fla.—Mathers v. Botsford, 86 Fla. 
40,.97 S 282, 32 ALR 881. 

Ga.—Giles v. Voiles, 144 Ga. 853, 
88 SE 207, 

Tll.—Kessler v. Washburn, 157 Ill. 


A. 532 
US9iind::, 691; 


Hicks, 143 Ark. 

Bona vig Sur. 
LS TAT Ka elise 208 
136 Ark. 


Ind.—Miles v. State, 
129 NE 10; Martin v. Lilly, 188 Ind. 
139, 121 NE 443; Mcintyre v. Orner, 
166 Ind. 57,76 NE 750, 4 LRANS 
1130; Indiana Spiings Co. v. Brown, 
165 Ind. 465. 74 NE 615, 1 LRANS 
238; Frank Bird. Transfer Co. v. 
Shaw, 72 Ind, A. 658, 124. NE 776. 

Iowa.—House v. Cramer, 134 Iowa 
B74 LIZ NW 3; LO LE RANS: (655,03 
AnnCas 461. 

Ky.—Bannon Pipe Co. v. Craig, 211 
Ky. 562, 277 SW 855. 

La.—Roder v.. Legendre, 147 La. 
295, 84 S 787. 

Md.—Whitelock v. Dennis, 139 Md. 
557, 116 A 68. 

Mass.—Newton v. McSweeney, 225 
Mass. 402, 114 NE 667. 

Minn.—Roberts v. Ring, 143 Minn. 
151, 1738 NW 4387. 

Mo.—Kaemmerer v. Wells, 299 Mo. 
249, 252 SW 730; Garvey v. Ladd, 
(A.) 266 SW 727; Wheeler v. Wall, 
157 Mo. A. 38, 137 SW 63. 

Nebr.—Cornforth v. Graham Ice 
Cream Co., 109 Nebr. 426, 191 NW 
661; Russell v. Electric Garage Co., 90 
Nebr. 719, 134 NW 253. 

N. J.—Spawn v. Goldberg, 94 N. J. 
L. 335, 110 A 565. 

N. Y.—Sommerman v. Scal, 176 
App. Div. 598,.1638 NYS 770; 
v.. Thomas, 77 NYS 276. 

Oh.—State v. Schaeffer, 96 Oh. St. 
215, 117 NE 220, LRA1918B 945, Ann 
Cas1918F 1137. 

Okl.—Wilson vy. Roach, 101 Okl. 30, 
222 P 1000. 

Or.—Murphy v. Hawthorne, 117 Or. 
319, 244 P 79, 44 ALR 1397, 

Pa.—Piper v. Adams Express Co., 
270 Pa. 54. 1138 A 562; Maynard v. 
Barrett, 261 Pa. 378, 104 A 612; Cur- 
ran v. Lorch; 247 Pa. 429, 93 A.492; 
United Motor Finance Co. v. Quaker 
City Caba@ouns2 hs Super. 272, as 


Philippine.—U. v. Juanillo, 
Philippine 212. 
R. T.—Greenhalch v. Barber, 104 A 
be 
C.—Barkshadt v. Gresham, 120 
Ss: os 219, 112 SE 923. 


Tenn. — Leach v. Asman, 130 Tenn. 
510, 172 SW 303.° 


Thies |* 
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sence of any statute imposing on him a greater 
duty than rests upon him at common law,’ he is 
not required to exercise the highest degree of care,*§ 
or even a high degree of care’® or great care and 
caution;®° nor is he required to use all possible 
care,*! the greatest care possible,®? extraordinary 
eare,®* or every reasonable precaution®** to avoid 
accidents, or to do everything which an expert driver 


Utah.—Green v. Higbee, 66 Utah 
539, 244 P 906; Herald v. Smith, 56 
Utah 304; 190 P 932, 

Vt—McAndrews v. Leonard, 134 A 
710; Lee v. Donnelly, 95 Vt. 121, 113 A 


542; Larrow v. Martell, 92 Vt. 435, 
104 A 826. : 
Wash.—Cloherty v. Griffiths,— 82 


Wash. 634, 144,P 912. 

Wis.—Blazic v. Franzwa, 179 Wis. 
260, 191 NW -572. 

Alta.—Johnson v. Giffen, 18 Alta. 
L. 312, 62 DomLR 635, [1921] 3 West 
Wkly 596. 

“The law as to drivers of motor 
vehicles is not different from that 
which governs other persons. The 
standard required is that of the rea=- 
sonably prudent person under all the 
circumstances.’ Massie v. Barker, 
224 Mass. 420, 423, 113 NE 199. 

[a] A statutory definition of 
“reasonable care’ as “such care as a 
reasonably cautious and prudent per- 
son would have used under the same 
or similar circumstances” means the 
same thing as “the care and prudence 
that a careful and prudent man would 
exercise in the same circumstances.’ 
McAndrews v. Leonard, (Vt.) 134 A 
CLO, 7D6,, 0025... ae 

[b] All means available to avoid 
accident should be used.—‘‘We do 
not think it is a sufficient exercise 
of diligence by the driver of an au- 
tomobile, when he sees he is about 
to collide with a vehicle of any kind, 
to use one of the methods at hand 
for avoiding a collision, and, when he 
sees that it is not going to have the 
desired effect, sit, either helpless or 
eareless, and fail to use other means 
at hand.” Russell v. Electric Garage 
Co., 90 Nebr. 719, 720, 134 NW 258. 


77. See infra § 583. 3 
78. Ala.—Tennessee Mill, ete., Co. 
v. Giles, 211 Ala. 44, 99 S: 84; Kar= 
peles v. City Ice Delivery Co., 198 


Ala. 449, 73 S 642; Reaves v. May-- 
bank, 193 Ala. 614, 69 S 137; Bailum 


v. State, 17. Ala.. A. 679, 88 S 200: 
Hester v. Hall, 17 Ala. A. 25; 81:8 
361. 

Cal.—Garrison y. Pearlstein, 68 Cal. 
A. 326,229) Bi 348: 

Colo.—Kent v. Treworgy, 22 Colo. 
A. 441, 125 P 128. , 

Ga.—Giles v. Voiles, 144 Ga. 858, 


88 SE 207. 

Ill.—Gordon v. Stadelman, 202 Il. 
A255) 

Mich.—Simmons v. Petersen, 207 
Mich. 508, 174 NW 536. 

Mo.—Conrad v. Hamra, (A.) | 253 
SW 808. 

79. Leach v. Asman, 130 Tenn. 510, 
172 SW 303; Coppola v. Deguire, 35 
Que. K. B. 339 

80. Sommerman vy. Seal, 176 App. 
Div. 598, 163 NYS 770. 

81. Greenhalch v. Barber, (R. I.) 
104 A 769. 

82. United Motor Finance Co, v. 
Quaker City Cab Co.,' 82 Pa. Super. 
272. 

83. Coca Cola Bottling Works vy. 
Brown, 139 Tenn. 640, 202 SW 926. 

84. Harris v. Hicks, 143 Ark. 618, 
221 SW 472; Petty v. Maddox, 190 Ill. 
A. 381; Domke v. Gunning, 62 Wash. 
629, 114 P 436; Darling v. Emery, 60 
Que. Super, 509. . 

[a] “Precaution” means a meas- 
ure taken beforehand to ward off 
evil or secure good or success, so 
that an instruction requiring the 
driver of an automobile to use every 
reasonable precaution to avoid acci- 
dent iS erroneous, as imposing. on 
hima burden greater than his legal 
duty to exercise reasonable care un- 
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would do.® 


ticular ¢ 


occurs.** 


der .the circumstances. Harris v. 
Hicks, 143 Ark. 613, 221 SW 472. 

[b] The driver is not required to 
anticipate or guard against anything 
that the appearances would not sug- 
gest to an ordinarily prudent person. 
Domke v. Gunning, 62 Wash. 629, 114 
P 436. 

[ec] Distraction of attention.—The 
driver of an automobile is not bound 
to exclude from the car everything 
which may distract his attention. 
Darling v. Emery, 60 Que. Super. 509 
(the fact that the driver has two in- 
fants of tender years in the machine 
with him is not a fault in law, even 
though they must have required some 
of the attention which he would 
otherwise have been able to give to 
his driving). 

85. Meier v. Wagner, 27 Cal. A. 
DUO nO 197: 

s6. Ala.—Karpeles v, City Ice De- 
livery Co., 198 Ala.~449, 73 S 642; 
Reaves v. Maybank, 193 Ala. 614, 69 
S 137; Bailum vy. State, 17 Ala. A. 
679, 8§ S200. 

Ark,—Carter v. Brown, 136 Ark, 28, 
206 SW 71. 

Cal.—Hatzakorzian v. Rucker-Fuller 
Desk Co: 19%2Cal. 82, (239. P7009), 47 
ALR 1027; Nichols v. Nelson, (A.) 252 
P 739; Commonwealth Ins. Co. v. 
Riverside-Portland Cement Co., 69 
Cal. A. 165, 230 P 995; Garrison v. 
Pearlstein, 68 Cal. A. 326, 229 P 348. 

Conn.—Feehan v. Slater, 89 Conn. 
697, 96 A 159; Dunbar v. Jones, 87 
Conn. 2153, 87 A 787. 

Del. —Campbell v. Walker, 25 Del. 
41, 78 A 601; Simeone vy. Lindsay, 22 
Del. 224, 65 A 778; Hannigan v. 
Wright, 21 Del. 537, 63 A 234. 

Fla.—Southern Cotton Oil Co. v. 
Anderson, 80 Fla. 441, 86 S 629, 16 
ALR 255 

Ga.—Giles v. Voiles, 144 Ga. 853, 
88 SE 207; Fielder v. Davison, 139 
Ga. 509, 77 SE 618; Davies v. West 
Lumber. Co., 32 GaN 460, 123 SE 
757; O’Dowd v. Newnham, Te Gey, aXe 
220, 80 SE 36. 


Ida.—Carpenter v. McKissick, 37 
Ida. 729, 217 P 1025. 
Ill.— Ward v. Meredith, 220 Ill. 66, 


77 NE 118; Christy v. BPlliott, 216 
Till, 31, 74 NE 1035, 108 AmSR 196, 
1 LRANS 215. 

Ind.—Luther v. State, 177 Ind. 619, 
98 NE 640; Indiana Springs Co. v. 
Brown, 165 Ind. 465, 74 NE 615, 1 
LRANS 238. 

Iowa.—Wine v. Jones, 
1166, 162 NW 196, 168 NW 318; Sim- 
mons v. Lewis, 146 Iowa 316, 125 NW 
194; House v. Cramer, 134 Towa 374, 
112 NW 3, 10 LRANS i655: 13 AnnCas 


461. 

Ky.—Weidner v. Otter, 171 Ky. 167, 
188 ‘Sw 3353 Cumberland Mel veute:, 
Co, Ww. Yeiser, PA Keyae'b; 131 SW 
1049, 31 LRANS 1137; Weil v. Kreut- 
zer, 1384 Ky. 563, 121 SW 471, 24 
LRANS 557; Shinkle Vv. McCullough, 
116 Ky. 960, "77 SW 196, 25 KyL 1143, 

Dielmann, 


105 AmSR 249, 

La.—Navailles v. 124 
La. 421, 50 S 449, 134 AmSR 508. 

Me.—Day v. Cunningham, 125 Me. 
328, 183 A 855, 47 ALR 1229; Meserve 
v. Libby, 115 Me. 282, 98 A 754: Savoy 
v. McLeod, 111 Me. 234, 88 "A 721, 
48 LRANS 971. 


The measure of his duty is such care 
as is, under the facts and cireumstanees of the par- 
case, commensurate with the dangers which 
are to be anticipated and the injuries “which are 
likely to result from the use of a vehicle of that 
character,*® and if he exercises such care he is not 
chargeable with negligence, even though an injury 
While it has been asserted in some cases 
that the driver of an automobile is under a duty 
to use ‘‘the greatest care,’’®* or ‘‘the highest de- 
gree of care,’’’® it seems probable that, except where 
such degrees of care are expressly required by 
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nary. 


Md.—Merrifield v. Hoffberger Co., 
147 Md. 134, 127 A 500; Fletcher v. 
Dixon, 107 Md. 420, 68 A 875. 

Mass.—Newton v. McSweeney, 225 
Mass, 402, 114 NE 667; Massie v. 
Barker, 224 Mass. 420, 113 NE 199; 
Com. v. Horsfall, 213 Mass. 232, 100 
NE 362, AnnCasl1914A 682. 

Mich.—Patterson v. Wagner, 204 
Mich. (5930 071i IN Wikis bos) “Duteleisive 
Briscoe Mfg. Co., 190 Mich. 22, 155 
NW 724; Winckowski v. Dodge, 183 
Mich. 303, 149 NW 1061; Andries v. 
Everitt-Metzger-Flanders Co., 177 
Mich. 110, 142 NW 1067; Wright v. 
Crane, 142 Mich. 508, 106 NW 71. 

Minn.—Holmberg v. Villaume, 158 
Minn. 442, 197 NW 849. 

Mo.—Walden v. Stone, (A.) 223 SW 
136; Aronson v. Ricker, 185 Mo. A. 
528, 172 SW 641; Bongner v. Zeigen- 
hein, 165 Mo. A. 3828, 147 SW: 182; 
O’Donnell v. O'Neil, 130 Mo. A. 360, 
109 SW 815; Hall v. Compton, 130 
Mo. A. 675, 108 SW 1122; McFern v. 
Gardner, 121 Mo. A. 1, 97 SW 972. 

Mont.—McGregor v. Weinstein, 70 
Mont. 340, 225 P 615. 

Nebr.—Christoffersen v. Weir, 110 
Nebr. 390, 193 NW 922; Cornforth 
v. Graham Ice Cream Co., 109 Nebr. 
426, 191 NW 661. 

N. H.—Emerson Troy Granite Co. 
Bee Pearson, 74 N. H. 64 A 
582. 


N. J.—Tischler v. Steinholtz, 99 N. 
J. L. 149, 122 A 880; Kathmeyer v. 
Mehl, eee 60 A 40. 

N. Y.—Sommerman vy. Scal, 176 
App. Div. 598, 1683 NYS 770; Lamb 
v. Farrell, 125 Mise. 148, 209 NYS 
365; Ingraham v. Stoeckamore, 63 
Misc, 114, 118 NYS 399. 

N. C.— Curry vi Eleer; J5vNs Cr 16, 
72 SE 626; Tudor v. Bowen, 152 N. on 
441, 67 SE 1015, 136 AmSR 836, 30 
LRANS 804, 21 AnnCas 646. 

Okl.—Wilson v. Roach, 101 Okl. 30, 
222 P 1000; White v. Rukes, 56 Okl. 
476, 155'P 1184, 


Or.—Murphy v. Hawthorne, 117 
Or, 319, 244 P 79,44 ALR 1397. 

Pa.—Smith v. Yellow Cab Co., 285 
Pa. 229, 132 A 124; Radnor Tp. ‘v. 
Bell, 27 Pa. Super. 1. 

Philippine.—Picart v. Smith, 387 
Philippine 809; U. S. v. Knight, 26 


Philippine 216; U. S. v. Juanillo, 23 
Philippine 212. 

R. I.—Greenhalch y. Barber, 104 A 
769. 

S. C.—Gue v. Wilson, 87 S. C. 144, 
69 SE 99: Rochester v. Bull, 78 S. C. 
249, Be SE 766. 

S. D.—Chrestenson v. Harms, 88 S. 
D, 360, 161 NW 3438. 

Tenn. —Coca Cola Bottling Works 
v. Brown, 139 Tenn. 640, 202 SW 926; 


Leach vy. Asman, 130 Tenn. 510, 172 
SW 308. 

Wash.—Jones v. Hoge, 47 Wash. 
663, 92 P 4383, 125 AmSR 915, 14 
LRANS 216; Lampe v. Jacobsen, 46 
Wash. 533, 90 P 654. 


Wis. —Henderson v. O’L EG 
Wis: 130, 187 NW 994, 24 ‘ALR “O42, 

Sask. —-Borys Ve ‘Christowsky, 9 
Sask. L. 181, 27 DomLR 792, 34 West 
LR 346, 10 WestWkly 291. 

{a] “The common law, would re- 
quire, that in their operation upon 
the highways, those, in charge of 
their operation, should exercise the 


[§ 582 


statute,°° the courts, in using these expressions, 
have really been referring to the standard which 
constituted reasonable care under existing condi- 
tions rather than intending to assert a general rule 
requiring more care than is reasonable and ordi- 


Circumstances to be considered. The reasonable 
or ordinary care which the law requires of the 
driver of an automobile may require differing de- 
grees of diligence and attention in varying circum- 
stances,®? and hence in determining whether a driver 
has exercised reasonable care regard must be had 


care commensurate, with the dangers 
attending their operation, to persons, 


travelling upon the highways.” Col- 
lett v. Standard Oil Co., 186 Ky. 142, 
145, 216 SW 356. 

87. U. S.—Bishop v. Wight, 221 
Fed. 392. 

Ala.—Brown vy. Yielding, 206 Ala. 
504, 90 S 499. 

Cal.—Spring v. Tawa, 49 Cal. A. 


100,192 P 105d. 
Ga.—Giles v. Voiles, 
88 SE 207. 
Ill.—Devine v. Brunswick-Balke- 
Collender Co., 270 Ill. 504, 110 NE 780, 
AnnCas1917B 887. 


144 Ga, 853, 


N. Y.—Burd v. Bleischer, 208 App. 
Div. 499, 203 NYS 754; Dudley v. 
Raymond, 148 App. Div. 886, 133 
NYS 17. 


Philippine.-—U. S, v. Knight, 26 
Philippine 216. 

[a] Displacement of mechanism.— 
Where the driver exercises due care 
in the operation of the car, and with- 
out any fault on his part its mecha- 
nism becomes displaced and the car 
beyond his control, and he does all 
he can to avert injury, he is not 
guilty of negligence. Bishop v. 
Wight, 221 Fed. 392. 

[b] In the vicinity of an accident, 
a driver of an automobile is not un- 
der a duty so to operate his car as 
not to cause any further accident. 
as v. Yielding, 206 Ala. 504, 90 S 
499. 

88. Brewster v. Barker, 129 App. 
Div. 724, 113 NYS 1026; Campbell v. 
Pugsley,- .CN. Boh DomhR MEiiiie 
EastLR 561; Fisher v. Murphy, 3 Ont 
WN 150, 20 OntWR 201, 202. 

“While it is quite true a motor is 
not an outlaw, it must also be borne 
in mind that the driver is not the 
lord of the highway but a man in 
charge of a dangerous thing and so 
called upon to exercise the greatest 
care in its operation.’’ Fisher v. Mur- 
phy, supra. 

[a] Duty to pedestrian. — The 
operator of an automobile is bound 
to see to it that he does not injure 
a pedestrian ‘“‘where by the exercise 
of the greatest care: and vigilance 


such injury can be avoided.” Brew- 
ster v. Barker, 129 App. Div. 724, 727, 
113 NYS 1026. 

89. McGettigan v. Quaker City 


Auto. Co., 20 Pa. Dist. 47, 48, 38 Pa. 
Co, 259 (where the court said: ‘‘Those 
Who use these dangerous machines 
on the public streets ought to be 
held to the highest degree of care in 
propelling them’’). 


90. See infra § 583. 
91. See cases infra notes 92, 98. . 
92. U. S—Terminal Taxicab Co. 


v. Blum, 298 Fed. 679. 
"Tennessee Mill, 
Giles, 211 Ala. 44, 99 S 84, 

Del.—Brown y. Wilmington, 27 Del. 
492, 90 A 44, 

Ga.—Giles v. Voiles, 144 Ga. 853, 
88 SE 207. 

Ill.— Hartwig v. 178 
TT. Av 409: 

Iowa.—House v. Cramer, 134 Iowa 
374, 112 NW 3, 10 LRANS 655, e138 
AnnCas 461. 

Ky.—Weidner vy. Otter, 171 Ky. 167, 
188 SW 335 

Mo.—Ginter v. O'Donoghue, (A.) 


ete.; -Com vy. 


Knapwurst, 
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to all the facts and circumstances of the case.9* In 
determining whether the driver has performed his 
full duty it is proper to take into consideration the 
size,°* power,®> weight,9® condition,®” equipment,’ 
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appearancé,®® and general characteristics! of the 
vehicle; the manner of its movement;? the tendency 
to skid;* the noise which it makes;* the speed at 


179 SW 732; Bongner v. Zeigenhein, 
165 Mo. A. 328, 147 SW 182. 
Nebr.—Cornforth y. Graham _ Ice 


Beh Co., 109 Nebr. 426, 191 NW 
661 
Y.—Lamb v. Farrell, 125 Misc. 
148. “150, 209 NYS 365, 366. 
S| D.—-Chrestenson v. Harms, 38 


S. D. 360, 161 NW 343. 
Tenn.—Coca Cola Bottling Works 


v. Brown, 1389 Tenn. 640, 645, 202 
SW 926, 927 [eit Cyc]. 
Ont.—Whitten v. poe wet, 47 Ont, 


Tay 21.0; 

“Prudent driving denonds in each 
ease upon the surrounding conditions 
and circumstances.” Lamb v. Far- 
rell, supra. 

“The degree of care required of a 
driver of an automobile is relative 
and dependent upon the circum- 
stances of each case.” Coca Cola 
Bottling Works v. Brown, supra. 

“The degree of care in their opera- 
tion must be at all times and places 
commensurate with the danger to 
other travelers attending the use of 
these vehicles, and carries with it at 
all times and places the duty of look- 
out, warning and reasonable speed.” 
Weidner v. Otter, 171 Ky. 167, 170, 
188 SW 335. 

[a] “The words, ‘reasonable care,’ 
‘ordinary care,’ and ‘reasonable pru- 
dence,’ cannot be arbitrarily defined, 
but have a relative significance as 
applied to the conduct and affairs of 
men, for what may be deemed ordi- 
nary care in one case may under dif- 
ferent circumstances be considered 
negligence.” Tennessee Mill, etc., Co. 
v. Giles, 211 Ala. 44, 46, 99 S$ 84. To 
same effect White Swan Laundry Co. 
v. Wehrhan, 202 Ala. 87, 79 S 479. 

93. U. S.—Terminal Taxicab Co. 
v. Blum, 298 Fed. 679. 

Ala.—Ruffin Coal, ete., Co. v. Rich, 
214 Ala. 622, 108 S 600; Brown vy. 
Yielding, 206 Ala, 504, 90 S 499. 

Cal.—Hatzakorzian v. Rucker-Fuller 
Desks Cos, 197 WCalet825 72389 P9709, 44 
ALR 1027; Meier v. Wagner, 27 Cal. 
A. .679,°150 RP 797. 


Conn.—Rozycki v. Yantic Grain, 


etc Co, 99 "Conn wail, a 22IF AN STL, 
37 ALR 582. 
Del.—Simeone v. Lindsay, 22 Del. 


224, 65 A 778; Hannigan v. Wright, 
21 Del, 537, 68 A 234. 

Ga.—O’Dowd v. Newnham, 13 Ga. 
A. 220, 80 SE 36. 

Ill.— Hibernian Banking Assoc. v. 
True, 228 Ill. A. 194; Collins v. Mc- 
Mullin, 225 Ill. A. 430. 

Ind.—Miles v. State, 189 Ind. 691, 
129 NE 10; Elgin Dairy Co. v. Shep- 
herd, 183 Ind. 466, 108 NE 234, 109 
NE 353; Harker v. Gruhl, 62 Ind. A. 
177, 111 NE 457; East v. Amburn, 47 
Ind. A. 530, 94 NE 895. 

Iowa.—Roe v. Kurtz, 210 NW 550; 
Wine v. Jones, 183 Iowa 1166, 162 NW 
196, 168 NW 318; Rolfs v. Mullins, 
179 Iowa 1223, 162 NW 783; Corning 
v. Maynard, 179 Iowa 1065, 162 NW 
564; Simmons v. Lewis, 146 ‘lowa 316, 
125 NW 194; Delfs v. Dunshee, 143 
Iowa 381, 122° NW 236; House v. 
Cramer, 134 lowa 374, 112 NW 3, 10 
LRANS 655, 13 AnnCas 461. 

Ky.—Weil v. Kreutzer, 134 Ky. 563, 
121 SW 471, 24 LRANS 557. 


La.—Roder v. Legendre, 147 La. 
295, 84 S-787. 
Mass.—Fraser v. Flanders, 248 


Mass. 62, 142 NE 836; Regan v. Cum- 
mings, 228 Mass. 414, 117 NE 800; 
Hennessey v. Taylor, 189 Mass. 583, 
76 NE 224, 3 LRANS 345, 4 AnnCas 


396. 
Mich.—Schock y. Cooling, 175 Mich. 
318, 141 NW 675. 


Mo.—Goodwin v. Eugas, 290 Mo. 
673, 2836 SW 50; Hall v. Compton, 130 
Mo. A. 675, 108 SW 1122; O’Donnell 


[42 C. J.—56] 


A. 360, 109 SW 815. 

fF Tischler v. Steinholtz, 99 
N. J. Wu. . 149; 122 A 880 Work Vv: 
Philadelphia Supply (OL Fo Ned. 
193, Aye A 185. 

N, Y¥.—Mark v. Hritseh,. 950 Nea Xe 
282, 88 NE 380, 133 AmSR 800, 22 
LRANS 632; Davis v. Maxwell, 108 
App. Div. 128, 96 NYS 45; Ingraham 
Vv. Stockamore, 63 Misc. 114," 118 NYS 


v. O’Neill, 130 Mo. 


399. 
N. C.—Tudor v. Bowen, 152 N. C. 
441, 67 SH 1015, 136 AmSR 836, 30 


LRANS 804, 21 AnnCas 646. 

Oh.—Elliott v. Harding, 107 Oh. St. 
501, 140 NE 338, 36 ALR 1128. 

Okl.—White v, Rukes, 56 Okl, 475, 
155 P 1184. 

Or.—Yarbrough y. Carlson, 102 Or. 
422, 202 P 739. 

Pa.—Piper v. Adams Express Co., 
270 Pa. 54, 113 A 562; Spangler v. 
Markley, 39 Pa. Super. 351. 

Philippine.—U, S. y. Juanillo, 23 
Philippine 212, 

Porto Rico.—Garcia v. Georgetti, 4 
Porto Rico Fed. 495. 

Utah.—Richards v. Palace Laundry 
Co., 55 Utah 409, 186 P 439. 

Vt.—Aiken v. Metcalf, 90 Vt. 196, 
97 A 669. 

W. Va.—Deputy v. Kimmell, 73 W. 
Viar' 595, 80 (SH) 919 sol) ERANS, 989), 
AnnCasl1916E 656. 

Wis.—Henderson v. O'Leary, 177 
Wis. 180, 187 NW 994, 24 ALR 942; 
Klokow v. Harbaugh, 166 Wis. ,262, 
164 NW 999. 

Ont.—Bailey v. Findlay, 7 OntWN 
24 [app dism 7 OntWN 159]. 

“More than ordinary caution is re- 
quired in operating automobiles 
where the conditions are extraordi- 
nary and require greater caution 
than is usually demanded.” Chaney 
v. Moore, 101 W. Va. 621, 628, 134 
SE 204, 207, 47 ALR 800. 

“The operator of an automobile is 
bound to exercise care in proportion 
to the varying danger and risks of 
the highway and commensurate with 
the dangers naturaliy incident to the 
use of such vehicle. He is obliged 
to take notice of the conditions be- 


‘fore him, and if it is apparent that 


by any par ticular method of proceed- 
ing he is liable to work an injury, it 
is his duty to adopt some other or 
safer method if within reasonable 
care and prudence he can do so.” 
U. S. v. Juanillo, 23 Philippine 212, 
223. 

“The care and vigilance that is re- 
quired must always measure up to 
the standard required by law, which 
is to exercise ordinary and reasonable 
care under all the circumstances, 
The exercise of ordinary and reason- 
able care, therefore, means that de- 
gree of care which the circumstances 
and surroundings require, and which 
is commensurate with the danger 
that may be encountered.” Richards 
v. Palace Laundry Co., 55 Utah 409, 
419, 186 P 439. 

“The degree of diligence which 
must be exercised in a particular 
exigency is such as is necessary to 
prevent injuring others; and, in con- 
sidering whether the operator of an 
automobile exercised due diligence, 
or, by failure to exercise due dili- 
gence, is guilty of negligence, the 
character of the instrumentality 
which he operates, and the danger 
attached to its operation if it be 
improperly used, as well as the char- 
acter of the highway being traversed, 
and the probability of inflicting in- 
jury if all needed care is not used 
in the operation of the machine, are 
all to be taken into account.” O’Dowd 
Vv. Ree 13 Ga, A. 220, 228, 80 


SE 36 
“Phere is no yard-stick by 


[a] 


which it may be determined whether 
any given action amounts to ordinary 
care. The decision must of neces- 
sity be a matter of human judgment. 
This is signally true in automobile 


accident cases.” Shortle v. Sheill, 
172 Wis, '53,- 57, 178 INW 304. 
94. Bellinger v. Hughes, 31 Cal. 


160 P 838; Hannigan v. 
Wright, 21 Del. 537, 63 A 234; Delfs 
v. Dunshee, 143 Towa 381, 132 NW 
236; House v, Cramer, 134 Iowa 374, 
112 NW 3, 10 LRANS 695, ie Ann 
Cas 461. 

95. O’Dowd N: Newnham, 13 Ga. A. 
220, 80 SE 36;’Bishard v. Engelbeck, 
180 Iowa 1132, 164 NW 203. 

96. Bellinger v. Hughes, 31 Cal. A. 
464, 160 P 838; O’Dowd v. Newnham, 
13 Ga. A, 220, 80 SH 36; Luther v. 
State, 177 Ind. 619, 98 NE 640; Mark 
Vv. Fritsch, 195 IN: Y. 282, 284, 88 NE 
380, 133 AmSR 800, 22 LRANS 632. 

ine is manifest that what would be 
construed as reasonable care and safe 
conduct in the case of a light and 
slow moving wagon oftentimes would 
not amount to such conduct in the 
case of heavy and rapidly moving 
cars.” Mark-v, Fritsch; supra, 

97. Ind.—Fox v. Barekman, 178 
Ind. 572, 99 NE 989. 

Iowa.—Brown v. Des Moines Steam 
Bottling Works, 174 Iowa 715, 156 
NW 829, 1 ALR 835. 

Mass.—Trombley v. Stevens-Duryea 


A. 464, 


Co., 206 Mass. 516, 92 NE 764. 
Mo.—Rettlia v. Salomon, 308 Mo. 
673, 274 SW 366. 
Pa.—Gensemer v. Dittes, 26 Pa. 


Dist. 165; McGettigan v. Quaker City 
Auto. Co., 20) Pay Dist! 41,038 ebawCoe: 
259. 

Tenn.—Leach vy, Asman, 130 Tenn. 
510, 172 SW 3038. 

[a] Steering .gear broken. — A 
driver may be guilty of actionable 
negligence in failing to apply his 
emergency brakes on _ discovering 
that his steering gear is broken. Fox 
v. Barekman, 178 Ind. 572, 99 NE 989. 

98. Rettlia v. Salomon, 3808 Mo. 
6738, 274 SW 366. 

Care as to equipment and condition 
of vehicle see infra §§ 596-601. 

99. Hannigan v. Wright, 21 Del. 
537, 63 A 234; Delfs v. Dunshee, 143 


Iowa, 381, 122 NW 236; House v. 
Cramer, 134 Iowa 374, 112 NW 3, 10 
LRANS 655, 13 AnnCas 461. 

ie Del.—Hannigan v. Wright, 21 
Del. 537, 63 A 234. 

Fla.—Southern Cotton Oil Co. v. 


Anderson, 80 Fla, 441, 86 S 629, 16 
ALR 255. 

Iowa.—Bishard v, Engelbeck, 180 
Iowa 1132, 164 NW 2038. 

pe I.—Greenhalch v. Barber, 104 A 
769. 

Alta*—Johnson v. Giffen, 18 Alta. L. 
312, 62 DomLR 6385, [1921] 3. West 
Wkly 596. 

Ont.—Fisher v. Murphy, 3 OntWN 
150, 20 OntWR 201. 

2. Hannigan v.‘ Wright, 21 Del. 
537, 63 A 234; Delfs v. Dunshee, 143 
Iowa 381, 122 NW 2386; House vy. 
Cramer, 134 Iowa 374, 112 NW 3, 10 
LRANS 655, 18 AnnCas 461. 

3. Schoepp v. Gerety, 263 Pa. 538, 
107 A 317; McGettigan v. Quaker City 
Auto, Co. 20) Pa: Dist. 477148) 38) sea. 
Co. 259; Ebling v. Nielsen, 109 Wash. 
355, 186 P 887; Hawk yv. L’Houmeau, 
(Que.) 29 RevLegNS 429. 

“Drivers of automobiles must be 
charged with the knowledge that the 
ear will skid.” McGettigan v. Quaker 
City Auto. Co., supra 

[a] A driver is liable if his car 
skids and causes an injury, even 
though he cannot prevent the skid- 
ding. Hawk v. L’Houmeau, (Que.) 29 
RevLegNs 429. 

4 Bellinger v. Hughes, 31 Cal. A. 
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which it is being driven;® the place where it is 
being driven;° the nature of the locality;’ traffic 
conditions ;* obstructions to travel;® the position of 
the vehicle upon the highway;!° the character! and 
width!? of the highway; the condition of the road- 
way;'* weather conditions;!4 light or darkness at 
the time in question;!® ability to see ahead of the 
ear;'® obstructions of view;!7 and any other cir- 
cumstances having a bearing on the presence or. 


464, 160 _P 838; Hannigan v. Wright, 
21 Del. 537, 63 A 234; Delfs v. Dun- 
143 Towa 381,122 NW. 236; 
House y. Cramer, 134 Iowa 374, 112 
NW 3,10 LRANS 655, 13 AnnCas 461. 

Ss U. 5.—T erminal Taxicab Co. 
v. Blum, 298 Fed. 679. 

Cal. —Bellinger v. Hughes, 31 Cal. 
A. 464, 160 P 838. 

Del. -_Wannigan v. Wright, 21 Del. 
537, 68 A 234 

lowa.—Delfs v. Dunshee, 143 Iowa 
381, 122 NW 236; House v. Cramer, 
134 Iowa 374, 112 NW 3) HO LRANS 
655, 13 AnnCas 461. 

N. Y.—Mark vy. Fritsch, 195 N. Y. 
282, 88 NE 380, 133 AmSR 800, 22 
LRANS 632. 

Porto Rico.—Garcia v. Georgetti, 4 
Porto Rico Fed. 495. 

Care as to speed and control see 
infra §§, 634-6435. 

6. Domke v. Gunning, 62 Wash. 
629, 114 P 436. 

Care at crossings or intersections 
see infra § 688 et seq. 

7. Del.—Brown y. Wilmington, 27 
Del, 492, 90 A 44; Grier v. Samuel, 27 
Del. 106, 86 A 209. 

Kan.—Ratcliffe v. Speith, 95 Kan. 
823, 149 P 740. 

Mo.—Ayvonson vy. Ricker, 185 Mo. A. 
528,172 SW 641. 

Porto Rico.—Garcia v. Georgetti, 4 
Porto Rico Fed. 495. 

W. Va.—Deputy v. Kimmell, 73 W. 
Va. 595, 80 SE 919, 51 LRANS 989, 
AnnCasl1916E 656. 

[a] Thus, greater vigilance and 
caution is necessary; (1) At street 
crossings than between crossings. 
Grier v. Samuel, 27 Del. 106, 86 A 
209; Hannigan v. Wright, 21 Del. 537, 
63 A 234; Deputy v. Kimmell, 73 W. 
Va. 595, 80 SE 919, 15 LRANS 989, 
AnnCas1916E 656. (2) In thronged 
city streets than in open or suburban 
parts of the city where streets are 
less obstructed. Grier v. Samuel, 
supra; Hannigan v. Wright, supra; 
Garcia v. Georgetti, 4 Porto Rico Fed. 
493. (3) On city streets than on 
country roads. Grier v. Samuel, 
supra; Cecchi v. Lindsay, 24 Del. 185, 
75 A 3876 [rev on other grounds 26 
Del. 133, 80 A 523, 35 LRANS 699]; 
Ratcliffe v. Speith, 95 Kan. 823, 149 P 
740; Aronson -v. Ricker, 185 Mo. A. 
528, 172 SW 641. (4) On a crooked 
street than in a straight street. Gar- 
cia v. Georgetti, Supra. 

8 Del.—Brown v. Wilmington, 27 
Del. 492, 90 A 44; Grier v. Samuel, 
27 Del. 106, 86 A 209; Cecchi v. Lind- 
say, 24 Del. 185, 75 A 376 [rev on 
other grounds 26 Del. 133, 80 A 528, 
35 LRANS 699]. 

Ind.—Miles v. State, 189 Ind. 691, 
129 NE 10; Harker v. Gruhl, 62 Ind. 
9 as Gay cet in Be "NE 457; Haynes Auto. Oo; 
Vv. Sinnett, 46 Ind, IX 110; 91 NEEL. 

Kan.—Ratcliffe v. Speith, 95 Kan. 
823, 149 P 740. 

Mich.—Louthain v. Hesse, 234 Mich. 
693, 209 NW 138. 

Mo.—Aronson y. Ricker, 185 Mo. A. 
528, 172 SW 641. 

Nebr.—Christoffersen v. Weir, 110 
Nebr. 390, 1938 NW 922. 

Pa.—Smith v. Yellow Cab Co., 285 
Pa. 229,132 A 124; Everitt v. Auchu, 
66 Pa. Super. 443. 

Porto Rico.—Garcia v. Georgetti, 4 
Porto Rico Fed. 495. 

Tenn.—Leach v. Asman, 130 Tenn. 
510, 172 SW 303. 

‘W Va.—Deputy v. Kimmell, 73 W. 
Va. 595, 80 SE 919,15 LRANS 989, 
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AnnCas1916E 656, 

9. Garcia v. 
Rico Fed. 495. 

10. Terminal Taxicab Co. v. Blum, 
298 Fed. 679; Garcia v. Georgetti, 4 
Porto Rico Fed. 495. 

Care as to position on highway see 
infra §§ 611-623. 

11. O’Dowd v. Newnham, 13 Ga. A. 
220, 80 SE 36. 

12. Hatzakorzian v. Rucker-Fuller 
Desk Co,elo Te Cal S202399P. 700, 41 
ALR 1027. 

13. Cal.—Hatzakorzian v. Rucker- 
Fuller Desk Co., supra; Bellinger v. 
Hughes, 31 Cal. A. 464, 160 P 838. 

Del.—Hannigan v. Wright, 21 Del. 
5387, 63 A 234, 

Mass.—O’Keefe v. United Motor 
Serv., 253 Mass. 603, 149 NE 599. 


Georgetti, 4 Porto 


Mo.—Rettlia v. Salomon, 308 Mo. 
678, 274 SW 366. 
Pa.—Schoepp v. Gerety, 263 Pa. 538, 


10% A 317, 

Wyo.—White v. Casper, 249 P 562. 

Alta.—Jonnson vy. Giffen, 18 Alta. 
L. 312, 62 DomLR 6385, [1921] 3 West 
Wkly 596. 

[a] “The sprinkling of a street, 
especially a paved street, necessarily 
makes it slippery for the time be- 
img... .. Such condition must, of 
course, be taken into consideration 
in driving along: the street, and fail- 
ure to, do so may constitute negli- 
gence.’ White v. Casper, (Wyo.) 249 
P 562, 564, 

{[b] Grease spots.—A driver of a 
loaded five-ton truck, proceeding up- 
hill, is not negligent in traveling on 
the right-hand side of the road 
merely because the pavement is more 
or less spotted with grease. Law- 
rence v. Butler, (Cal. A.) 249 P 840 
(where the truck lost traction due to 
a wheel running into a spot of grease 
or oil and slid backwards into an- 
other car). 

14. Terminal Taxicab Co. v. Blum, 
298 Fed. 679; Hartwig v. Knapwurst, 
178 Ill. A. 409; O’Keefe v. United 
Motor Serv., 253 Mass. 603, 149 NE 
599; Garcia v. Georgetti, 4 Porto Rico 
Fed, 495. 

15. Terminal Taxicab Co. v. Blum, 
298 Fed, 679. 

16. Hatzakorzian v. Rucker-Fuller 
Desk Co.,197 Cal, 82; 289 P.709, 41 
ALR 1027; Marsh v. Burnham, 211 
Mich. 675, 179 NW 300. 

{a] Blinding lights approaching. 
—The ordinary care required of an 
automobile driver, blinded by the 
lights of an approaching machine, 
while driving on a dark night along 
a highway, on a narrow unpaved por- 
tion of which in front of him a 
pedestrian is walking, is the amount 
of care commensurate with the ex- 
actions of the extraordinarily danger- 
ous circumstances at the time. Hat- 
zakorzian vy. Rucker-Fuller Desk Co., 
197 Cal. 82, 239 P 709, 41 ALR 1027. 

Care as to keeping lookout see infra 
§§ 624-627, 

17. Garcia v. Georgetti, 
Rico Fed. 495. 

Speed where view obstructed or 
vision interfered with see infra 


4 Porto 


18. Del.—Brown v. Wilmington, 27 
. 492, 90 A 44; Simeone v. Lind- 
say, 22 Del. 224, 65 A 778; Hannigan 
v. Wright, 21 Del. 537, 68 A 234. 

Fla.—Farnsworth v. Tampa Hlec- 
tric Co., 62 Fla. 166, 57 S 233. 

Ga.—O’Dowd v. Newnham, 13 Ga. 
A. 220, 80 SE 36, 


Comparative care. 
and the manner in which it is usual and possible 
to operate such vehicles should be considered,?? and 


[§ 582 


absence of danger!® or the reasonableness of the 
conduct of the driver.*® 

An increase of danger calls for an increase of 
eare,*° the rule in this respect being that the care 
must be in proportion to the peculiar risk in each 


The nature of an automobile 


Iowa.—Delfs v. Dunshee, 143 Iowa 
381, 122 NW 236: 

N. Y.—Brodsky v. Rieser, 195 App. 
Div. 557, 186 NYS 841. 

Tenn.—Leach v. Asman, 130 Tenn. 
510, 514, 172 SW 3038. 

“The measure of ordinary care, as 
such, is to be estimated by the risk 
entailed through probable dangers at- 
tending the particular situation, and 
is to be commensurate with the risk 
of injury to the pedestrian in the 
street, having in view the condition 
of traffic in the street at the time 
and place, and the nature and condi- 
tion of the machine being operated.” 
Leach v. ASman, supra. 

[a] The means of locomotion of 
others on the highway are to be con- 
sidered in determining whether the 
driver of an automobile has used rea- 
sonable care. Delfs v. Dunshee, 143 
Iowa 381, 122 NW 236. 

19.. U. S.—Terminal Taxicab Co. v. 
Blum, 298 Fed. 679, al 

Cal.—Meier v. Wagner, 27 Cal. A. 
Bay L5OMPA TOM 

. Y.—Brodsky v. Rieser, 195 App. 
Din 557, 186 NYS 841. 

Pa.—Gensemer v. 
Dist. 165. 

Sask.—Borys v. Christowsky, 9 
Sask, L. 181, 27 DomLR 792, 34 West 
LR 346, 10 WestWkly 291. 

“The conditions of partial darkness, 
of rainy weather, of proximity to the 
curbing, the rate of speed, the failure 
to sound the horn, the unobstructed 
vision between the parties, the fail- 
ure of the cab to check its speed or 
to swerve at all from its course, and 
all other physical facts connected 
with the accident as disclosed by the 
evidence, must be considered and 
compared, in order to determine 
whether the operator had discharged 
his lawful duty of reasonable care 
under the circumstances.” Terminal 
Taxicab Co, v. Blum, supra. 

[a] It is negligent to drive at a 
speed of twenty-five to thirty miles 
an hour in,a city, in the dark, with- 
out front lights, holding the wheel 
with one hand, and looking sideways 
instead of ahead. Meier v, Wagner, 
27) Cals Acvb9s 1505) 797: 

[b] A driver who takes his hands 
off the steering wheel while running 
at high speed is guilty of negligence. 
Borys v. Christowsky, 9 Sask. L. 181, 
27 DomLR 792, 34 WestLR 346, 10 
WestWkly 291. 

[ec] Car in gear when standing.— 
A motorist may be guilty of negli- 
gence in failing to exercise proper 
care to examine his car before crank- 
ing it to see that it will not run away 
when cranked. Gensemer y. Dittes, 
26 Pa. Dist. 165. 

20. Brown v. Wilmington, 27 Del. 
492, 90 A 44; Campbell v. Walker, 25 
Del. 41,78 A "601; Simeone v. Lindsay, 
22 Del. 224; 65 "A 778; Hannigan v. 
Wright, 21 Del, 537, 63 A 234; Farns- 
worth v. Tampa Electric Co., 62 Fla. 
166, 57 S 233; Everitt v. Auchu, 66 
Pa. Super. 443. 

21. Hannigan vy. Wright, 21) Del. 
537, 63 A 234; Johnson v. Giffen, 18 
Alta. L. Sik 314, 62 DomLR 685, 
[1921] 3 WestWkly 596. 

“The degree of care which the oper- 
ator of an automobile is bound to 
exercise is commensurate with the 
risk of injury to others on the road.” 
Johnson v. Giffen, supra. 

22. Simeone v. Lindsay, 
224, 65 A 778; Hannigan v. 


Dittes, 26 Pa. 


22 Del. 
Wright, 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


 §§ 582-583] 


may impose upon the driver, in order to attain the 
standard of reasonable care which the law demands, 
greater vigilance and diligence than would be neces- 
sary in the case of a bicyele,?* a horse-drawn ve- 
hicle,** a street car,?> or a railroad train;?° and may 
‘also require of him more vigilance than would be 
required of a pedestrian?’ or a person riding on 


horseback.?§ 


[§ 583] 2. Statutory Requirements as to Care. 
In some jurisdictions statutes have been enacted 
regulating the degree of care to be exercised by 
one operating a motor vehicle upon a public high- 
way,’ and giving redress to one injured or damaged 
by negligence in such operation.®° 
statutes require the operator to exercise ‘‘the high- 
est degree of care,’’*+ while others provide that he 
shall not operate it recklessly*? or ‘‘so as to endan- 
ger the property, safety or rights of any person.’’** 
Even though the penal part of such a statute is too 
uncertain and indefinite to be enforced, the meas- 
ure of care laid down in the statute may furnish 
A statute requiring the 
operator to exercise more than ordinary care is, 


a rule of civil conduct.** 


21 Del. 537, 63 A 234; Luther v. State, 
177 Ind. 619, 98 NE 640; Mark v. 
Fritsch, 195 N. Y. 282, 88 NE 380, 133 
AmSR 800, 22 LRANS 632; Deputy v. 
Kimmell, 73 W. Va. 595, 80 SEH 919, 51 
LRANS 989, AnnCas1916E 656. 

23. Luther v. State, 177 Ind. 619, 
623, 98 NE 640. 

““While the duty of using reason- 
able and ordinary care falls alike 
on the driver of an automobile and 
the rider or driver of a bicycle, for 
reasons growing out of inherent dif- 
ferences in the two vehicles, it is 
obvious that more -is required from 
the former, to fully discharge the 
duty, than from the latter. The great 
weight of the automobile, the high 
speed at which it may be driven, and 
the ease with which the great power 
of its motor engine may be applied, 
distinguish it, in the matter of dan- 
ger to others, from the light foot- 
power bicycle, and much is therefore 
required of the driver of it to dis- 
charge the duty of due care.” Luther 
v. State, supra. 

24. Williams v. Benson, 87 Kan. 
421, 124 P 5381; Weidner v. Otter, 171 
Ky. 167, 171, 188 SW 335; Mark v. 
Fritsch, 195 N. Y. 282, 88 NE 380, 133 
AmSR 800, 22 LRANS 632; White v. 
Rukes, 56 Okl. 476, 155 P_ 1184 (quot 
infra note 28); U. S. v. Juanillo, 23 
Philippine 212, 225. 

“A higher degre of care should be 
exacted from those using motor vehi- 
cles than from persons using vehicles 
propelled by horses.” Weidner v. 
Otter, supra. 

[a] “The higher speed at which 
such machines usually\run greatly in- 
creases the danger of injury to other 
travelers and naturally calls for more 
constant watchfulness on the part of 
the driver than would be required of 
one driving a team of horses.” Wil- 
liams v. Benson, 87 Kan. 421, 424, 124 
PL5Ss1. 

25. Patterson v. Wagner, 204 Mich. 
593, 600, 171 NW 356. 

26. Patterson v. Wagner, supra. 

“Unlike street cars or railroad 
trains, which in their noisy progress 
are confined to the narrow line of 
their rail tracks, automobiles with 
practically equal capacity for speed 
ean range the road in substantial 
silence. They can and do traverse 
the streets at much greater speed, 
with much less noise, than other 
highway vehicles in common use, and 
on the other hand can be more surely 
and easily controlled by those experi- 
enced in their use. The duty and re- 
svonsibility of those driving them 
should be, and is, proportioned to the 
possiollities and dangers attending 
the use upon the public highways of 
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however, in derogation of the common law and must 
therefore be strictly construed,*® and it has accord- 
ingly been held that a statute requiring the op- 
erator to exercise ‘‘the highest degree of care that 
a very careful person would use, under like or simi- 
lar circumstances, to prevent injury or death to 
persons on, or traveling over, upon or across such 


public roads,’’ ete., and imposing lability for fail- 


Some of these 


such an instrumentality of travel and 


transportation.” Patterson v. Wag- 
ner, supra. 

27. See infra § 780. 

28. White v. Rukes, 56 Okl. 476, 
481, 155 P 1184, 

“The driver of an automobile 


should exercise more care and caution 
upon the public highway than would 
be required of persons who were rid- 
ing horseback or driving an ordi- 
nary vehicle.’’ White v. Rukes, supra. 

29. See statutory provisions. 

[a] “Such person.”—Under a stat- 
ute requiring the operator of a motor 
vehicle to give warning of its ap- 
proach to a pedestrian or animal on 
a public highway and to use every 
reasonable precaution to insure the 
safety of such person or animal, the 
words “such person” apply to the 
rider or driver of an animal on the 
highway as well as to a pedestrian. 
Holland v. State, 11 Ga. A. 769, 76 SE 
104. ¢ 

30. See statutory provisions. 

{a] A driveway being a public 
highway, it need not be ‘“‘much’’ used 
to be within a statute giving redress 
to one injured by the negligent oper- 
ation of an. automobile on “public 
highways... or places much used 
for travel.” Hodges v. Chambers, 171 
Mo. A. 563, 154 SW 429. 

31. See statutory provisions. 

[a] In Missouri a statute enacted 
infi9lt, Co.) [1911] p 330) §: 121) re- 
quired the driver to exercise “the 
highest degree of care that a very 
careful person would use.” This re- 
quirement as to the degree of care 
was eliminated in 1917 (L. [1917] p 
413 § 11). But a statute which took 
effect Nov. 2, 1921, restored the re- 
quirement of “the highest degree of 
Care” (lui. . BxtTa.’ Sessa8 (ebo2e pees 
§ 19). The requirement of the high- 
est degree of care was not applicable 
to an accident which occurred while 
the 1917 law was in force. Conrad 
v. Hamra, (Mo, A.) 253 SW 808. 

[b] Nature of requirement.—‘“‘In 
Monroe v. Chicago, etc., R.-Co., 297 
Mo, 633, 654, 249 SW 644, 257 SW 
469, it is said that the requirement 
that the plaintiff operating a motor 
vehicle on the highway shall exer- 
cise the highest degree of care is 
‘not a rule of evidence, but a rule of 


law, ‘peremptory, absolute, and un- 
bending,’ that may not be ignored 
or evaded by court or jury.’” Gar- 


vey v. Ladd, (Mo. A.) 266 SW 727, 730. 

{c] When applicable.—A statute 
requiring that persons operating au- 
tomobiles on public streets much 
used for travel use the highest de- 
gree of care to prevent injury to 
persons traveling thereon prescribes 


ure to use such degree of care, is designed to mini- 
mize the danger to others than the operator of the 
vehicle, and that while the statutory standard must 
be observed in order to escape liability for negli- 
gence, ordinary care is sufficient to free the op- 
erator from the imputation of contributory negli- 
gence precluding recovery by him for an accident.*® 

Common-law duties not abrogated. 
requirements with respect to the operation of motor 
vehicles do not abrogate the common-law duties of 
the owners or operators thereof with respect to 
persons or property on the highways, but prescribe 
rules of conduct in addition to, or in excess of, 
common-law requirements,*? and a lack of ordinary 
care is not excused by the circumstance that all 


Statutory 


a rule of conduct applicable to the 
driver at the time of, as well as im- 
mediately before, a collision with | 
such a traveler. State v. Allen, (Mo.) 
250 SW 580. 

[d] This duty applies to the per- 
son in control of the motor vehicle 
as well _as_to the driver. Foy v. 
United .R., Co.;, 205 Mo. A. .527,: 226 
SW 325. 

[e] The statute was intended to 
protect drivers of automobiles from 
injuring themselves or others, 
whether by running into an obstruc- 
tion or the property of others in the 
road lawfully or otherwise. Jackson 
v. Southern Bell Tel. Co., 281 Mo. 
358, 219 SW 655. 

[f] Animals running at large on 
a highway are within the protection 
of such a statute as well as animals 
which are being driven or are in con- 
trol of some one. Pullam vy. Moore, 
204 Mo. A. 697, 218 SW 9388. 

32. See statutory provisions. 

[a] A statute as to rate of speed, 
providing that no person shall oper- 
ate a motor vehicle on any of the 
highways recklessly or at a rate of 
speed greater than is reasonable and 
proper under the circumstances, etc., 
is in effect a statement of the gen- 
eral law, that the driver shall use 
such care in the operation of his mo- 
tor vehicle as the circumstances rea- 
sonably require. Lockerman v. Hur- 
lock, (Del.) 125 A 482. 

33. See statutory provisions, 

[a] Careful, prudent, and skillful 
operation under the surrounding cir- 
cumstances meets the requirements 
of such a statute. U. S. v. Knight, 
26 Philippine 216. 

34. Strickland v. Whatley, 142 Ga. 
802, 88 SE 856. 

“The measure of care laid down in 
the act is not too indefinite to fur- 
nish. ia rule’). of... civil, conduct.’ 
Quarles v. Gem Plumbing Co., 18 
Ga. A. 592) 595,790 SE 92. 

35. Hopkins v. Sweeney Auto 
School Co.,, (Mo. A.) 196 SW 772; 
Nicholas v. Kelley, 159 Mo. A. 20, 
139 SW 248. 

[a] A motor cycle is not an auto- 
mobile within a statute requiring the 
highest degree of care in operation. 
Wallnitz v. Werner, (Mo. A.) 241 SW 
668. 

[b] The obvious intent of the leg- 
islature must not be defeated. Nicho- 
re v. Kelley, 159 Mo. A. 20, 139 SW 
248. 

36. Hopkins v. Sweeney Auto 
School Co., (Mo. A.) 196 SW 772. See 
also Garvey v. Ladd, (Mo. A.) 266 SW 
727 [quot infra § 592]. 

37.  Ark.—Texas Motor Co. v. Buf- 
fington, 184 Ark. 320, 203 SW 1013. 
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express statutory requirements have been complied 


with.*§ 
Imposing liability as insurer. 


Fla.—Anderson v. Southern Cotton 
Oil Co., 73 Fla. 432, 74°S 975, LRA1917 
ELS. 

Ga.—Giles v. Voiles, 144 Ga. 853, 
88 SE 207; Davies v. West Lumber 
Co., 32 Ga. A. 460, 123 SE 757. 

Iowa.—Hansen v. Kemmish, 201 
Iowa 1008, 208 NW 277, 45 ALR 498. 

Ky.—Cumberland Tel., etc., Co. v. 
Yeiser, 141 Ky. 15,131 SW 1049, 341 
LRANS 1137; National Casket Co. v. 
Powar, 137 Ky. 156, 125 SW 279. 

Mass.—Trombley v. Stevens-Dur- 
yea Co., 206 Mass. 516, 92 NE 764. 

Nebr.—Thomas v. Rasmussen, 106 
Nebr. 442, 184 NW 104. 

N. B.—Campbell v. Pugsley, 7 Dom 
LR 177, 11 HastLR 561. 

38. Cumberland Tel; seve, Co. iW. 
Yeiser, 141 Ky. 15, 131 Sw 1049, 31 
LRANS 1137; Davis v. Maxwell, 108 
App. Div. 128, 96 NYS 45. 

[a] “The duties of automobile 
drivers are not limited to those men- 
tioned in the statute. If the driver 
should comply with all the require- 
ments of the statute, he might yet be 
liable for the failure to exercise ordi- 
nary care to avoid injury to another 
traveler on the highway.’ Cumber- 
land Tel., etc., Co. v. Yeiser, 141 Ky. 
£5, 9; 131 SW 1049, 31 LRANS 1137. 

39. Horney v. Giering, 132 Wash. 
555, 561, 231 PR 958 [in effect overr 
Bstes v. Babcock, 119 Wash. 270, 205 
P 12, and foll ‘Ticknor. v. Seattle- 
Renton Stage Line, 139 Wash. 354, 247 
P i, 47 ALR 252] (so holding as. to 
an ordinance providing that no per- 
son shall drive or operate any ve- 
hicle ‘‘so as to collide with any ani- 
mal or vehicle’ or street car or strike 
against any person or property,” the 
court saying: “Under the provisions 
of the ordinance referred to and the 
rule of law stated, the appellant, 
when his automobile struck the re- 
spondent, was guilty of negligence, no 

matter how careful the driver of the 
car may have been at the time. If 
that provision of the ordinance is 
sustained, it would take from the 
appellant the defense that his driver 
was not negligent and would leave in 
the case only the question as_ to 
whether the respondent was guilty 
of contributory negligence. The pro- 
vision of the ordinance, if given ef- 
fect, would make the operator of an 
automobile an insurer of the safety 
of pedestrians upon the street, aside 
from the question of contributory 
negligence. It would also place the 
careful driver as well as the negli- 
gent one upon an equal footing. That 
provision of the ordinance fixes no 
standard by which negligence of the 
operator of the car can be deter- 
mined. It arbitrarily says, when 
read in connection with the rule of 
law above referred to, that when a 
vehicle strikes against a person, the 
owner or operator of the vehicle is 
guilty of negligence. Such a provi- 
sion in an ordinance we think is un- 
reasonable and oppressive and there- 
fore void’’). 

40. Reliance on care of: 

Driver of car approaching in opposite 


direction see infra § 665. 


An ordinance in 
effect making the driver of an automobile an insurer 
of the safety of others, regardless of his own care 
and of the contributory negligence of others, has 
been held void as unreasonable and oppressive.*® 

[§ 584] 3. Reliance on Care of Others.*° The op- 
erator of a motor vehicle is not bound to anticipate 
negligence of those in charge of other vehicles ;*+ 
but in the absence of any circumstances which rea- 
sonably should put him on notice to the contrary,*” 
he has the right to assume, and to act on the as- 
sumption, that other users of the highway will ex- 
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[§§ 583-585 — 


ercise reasonable and ordinary care*® and observe 


the rules of the road and traffic regulations.** 


Drivers of other vehicles at intersec- 

tions see infra §§ 701, 706, 708. 
Pedestrian see infra § 781. 

41. Klare v. Peterson, 161 Minn. 
16, 200 NW 817; Bew v. John Daley, 
Inc., 260 Pa. 418, 103 A 832; Hellan 
v. Supply Laundry Co., 94 Wash. 683, 
oe P 9. See also cases infra note 

[a] Lack of skill on the part of 
other drivers need not be anticipated. 
Wolf v. Sweeney, 270 Pa. 97, 112 A 


869. 
Ala.—Cook v. Standard Oil Co., 


42. 
14 Ala. A. 448, 73 S 7638 

Cal.—Towne v. Godeau, 70 Cal. A. 
148, 232 P 1010; Commonwealth Ins. 
Co. v. Riverside-Portland Cement Co., 
695 Cal A1160,5 200) 1995; 

Del.—Lemmon_ yv. 30 
Del. 472, 108 A 273. 

Ind.—Elgin Dairy Co, v. Shepherd, 
183 Ind. 466, 108 NE 234, 109 NE 

Me.—Bragdon v. Kellogg, 118 Me. 
42, 105 A 433, 6 ALR 669. 

Mo.—State v. Allen, 250 SW 580. 

N. Y.—Grulich v. Paine, 231 N. Y. 
311, 132 NE 100; Thies v. Thomas, 
77 NYS 276. 

Or.—Pinder v. Wickstrom, 80 Or. 
ISS ld 6p 83. 

[a] With respect to speed, ordi- 
nary experience is sufficient notice 
that approaching cars may exceed the 
legal limit. Bragdon v. Kellogg, 118 
Me. 42, 105 A 433, 6 ALR 669. 
~ 43. Ala.—Karpeles v. City Ice De- 
livery Co., 198 Ala. 449, 73 S 642. 

Cal.—Donat v. Dillon, 192 Cal. 426, 
221 P 193; Commonwealth Ins. Co. v. 
Riverside-Portland Cement Co., 69 
Cal. As. 165,.230. P 995; Heaney vy. 
Madden, 67 Cal. A. 145, 227 P 221. 

Conn.—Murphy v. Adams, 99 Conn. 
632, 122 A 398; Chodes v. Everett B. 
oe Seed Co., 95 Conn, 263, 111 A 


Del.—Lemmon v. Broadwater, 30 
Del. 472, 108 A 273; Travers v. Hart- 
mann, 2'8 Del. 302, 92 A, 855; Camp- 
bell v. Walker, 25 Del. 41, 78 A 601. 

Ind.—Elgin ‘Dairy Co. v. Shepherd, 
183 Ind. 466, 108 NE 234, 109 NE 353. 

Iowa.—Smith v. Spirek, 196 Iowa 
1328, 195 NW 736; Powell v.. Alitz, 
191 Iowa 233, 182 NW 236. 

Kan.—Ratcliffe v. Speith, 95 Kan. 
823, 149 P 740. 

La.—Collier v. Varino, 153 La. 636, 
96 S 500. 

Mich.—Wilson y. Johnson, 195 Mich. 
94, 161 NW 924. 

Minn.—Klare v. Peterson, 161 Minn, 
16, 200 NW 817. 

Mo.—State v. Allen, 250 SW _ 580; 


Broadwater, 


Lawler v. Montgomery, (A.) 217 SwW 
856. 
N. J.—Tischler v. Steinholtz, 99 N. 


J. i. 149, 122 A 880. 
N. Y.—Wood v. Woodlawn Impr. 


Assoc. Transp. Corp., 215 App. Div. 
628, 214 NYS 3898; Thies vy. Thomas, 
UT NYS! 2:76. 


Or.—Murphy v. Hawthorne, 117 Or. 
319, 244 P 79, 44 ALR BUNA > 
ae 


Pa.—Spangler v. Markley, 
Super. 351, 357. 
Tenn. —Coca Cola Bottling Works 


!y. Brown, 139 Tenn. 640, 202 SW 926. 


[§ 585] C. General Rules Affecting Liability—1. 
Liability Based on Negligence—a. In General. 
though the increased use of automobiles has given 
rise to new conditions,*® it has not effected any ma- 
terial change in the law with respect to liability for 
injuries to persons or property,*® but merely neces- 
sitated the application of well-established principles 
to new instrumentalities and new situations.** 
basic rule is that lability is predicated upon the fact 
that the injury complained of, whether to person 
or to property, was due to the negligence of de- 
fendant or of some person for whose acts or omis- 


Al- 


The 


Wash.—Kaufman vy. Sickman, 116 
Wash. 672, 200 P 481. 
Wis.—Pisarek v. Singer Talking 


Mach. Co., 185 Wis. 92, 200 NW 675; 
Becker v. West Side Dye Works, 172 
Wis. 1,177 NW 907. 

“He has the right to assume, and 
to act upon the assumption, that 
every person whom he meets will 
also exerciSe ordinary care and cau- 
tion according to the circumstances 
and will not negligently or recklessly 
expose himself to danger, but rather 
make an attempt to avoid it.” Spang- 
ler v. Markley, supra. 

[a] A motor cyclist may assume 
that the driver of an automobile will 
exercise ordinary care and not negli- 
gently expose him to’ danger or in- 
jure him. Lemmon v. Broadwater, 30 
Del. 472, 108 A 273. 

44. See infra § 607. 

45. Blazic v. Franzwa, 179 Wis. 
260, 191 NW 572. 

46. Ind.—Miles v. State, 189 Ind. 
691, 129 NE 10. 

Towa.—Housé v. Cramer, 134 Iowa 
374, 376, 112 NW 3, 10 LRANS 655, 
13 AnnCas 461. 

Me.—Savoy v. McLeod, 111 Me. 234, 
88 ae 721, 48 LRANS 971. 

J.—Paulsen v. Klinge, SZ Neaed 
L. a 104 A 95. 

Wis.—Blazic v. Franzwa, 179 Wis. 
260, 191 NW 572. 

“There is nothing novel in the 
principles of law to be applied with 
respect to travel in them on the high- 
ways.” House v. Cramer, supra. 

[a] A statute regulating the right 
of way at intersections does not abol- 
ish common-law rules applicable to 
negligence, but merely furnishes an 
additional factor to be considered in 
determining the question of negli- 
gence. Paulsen v. Klinge, 92 N. J. L. 
99) Mak4cAS 9 be 

47. House v. Cramer, 134 Iowa 
374, 112 NW 83, 10 LRANS 655, 13 
AnnCas 461; Savoy v. McLeod, 111 
Me. 234, 88° A 721, 48 LRANS 971; 
Joseph vy. Larkworthy, 15 OhNPNS 
561, 564; Blazic v. Franzwa, 179 Wis. 
260, 265, 191 NW 572. 

“The law applied to motor vehicles 
has been often defined in the recent 
adjudications of courts, and is noth- 
ing more than the application of 
common law principles to a more 
highly specialized and vastly more 
dangerous instrumentality than slow- 
moving vehicles.” Joseph v. Lark- 
worthy, supra. 

“The use of the automobile has 
brought into the courts a flood of 
litigation. But excepting statutory 
regulations this use has not changed 
the well-established rules governing 
the law of negligence. It has only 
made it necessary .to apply those 
rules to new conditions.” Blazic v. 
Franzwa, supra. 

[a] “No new principles of law 
have been evolved for express appli- 
cation to the operation of automo- 
biles. We have simply endeavored to 
apply the well-known principles of 
law in a specific way to this class of 
cases.” Savoy v. McLeod, 111 Me, 
234, 236, 88 A 721, 48 LRANS 971. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbez, 
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sions defendant is legally answerable.4® 
the fact that an automobile has caused an injury 
does not give rise to liability in the absence of 
negligence in connection with the operation or man- 
If, however, the op- 
erator has been guilty of negligence, he is not ex- 
eused because of his good or benevolent intentions,°° 
or because he has not violated any 


agement of the automobile.*® 


regulation.®+ 


Automobiles being not regarded as dangerous in- 
strumentalities®? the rules applicable to the care and 
protection of such instrumentalities do not apply 


to the operation of automobiles.** 


‘‘Gross negligence’’ is not necessary to fix the 
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hicle.®® 


governmental 
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jury resulting from his operation.** 

In case of a collision liability rests upon the 
operator who was negligent regardless of whether 
his ear ran into or was run into by the other ve- 


[§ 586] b. Negligence and Actionable Negligence 
Distinguished. While negligence in the operation 
of a motor vehicle is essential to lability for an 


injury occurring while it is being operated,®® it 


does not follow that such negligence necessarily 
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recovering whether the motorcycle 
ran into the automobile or the auto- 
mobile ran into the motorcycle. The 
motorcycle may have run into the 
automobile and the driver thereof 
have been without fault, while the 
driver of the automobile may have 
been the only one at fault.” MHery- 
ford v. Spitcaufsky, supra. 

56. See supra § 585. 

57. Ordeman vy. Watkins, 114 Or. 
581, 286 P 488. 
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gence and actionable negligence.5§ 


is that negligence is an act or omission evidencing 
a lack of reasonable care,®® and such act or omission 
is negligent regardless of whether or not any in- 
jury or damage is caused thereby.®? 
gence does not, however, give rise to any civil cause 
of action unless it causes injury or 


person or property.°+ 


58 Ordeman v. Watkins, supra. 

{a] MDilustration.—In an action for 
injury to a pedestrian who was struck 
and injured by an automobile claimed 
to have cut the corner in making a 
left-hand turn, the court instructed 
the jury as follows: “I want to make 
clear to you that the mere fact of 
your getting on the wrong side of 
the street or the mere fact of your 
cutting the corner is not negligence 
in a case like that, but if so doing 
contributes to the result, then it is 
negligence.” It was held that “This 
instruction, aS a whole, was mis- 
leading. What we presume the court 
intended to tell the jury was—not 
that the act of cutting the corner 
under circumstances such as were 
disclosed by the evidence was not 
negligent unless Some one was hurt, 
but rather to tell them that it was 
not actionable negligence. For it is 
just as much negligence for a man 
to drive an automobile through a 
crowded street at sixty miles an hour 
in a case where no one is hurt as it 
is in a case where someone is hurt, 
or to shoot into a crowd where no 
one happens to be hurt as it would 
be if someone was hurt. According 
to all of the evidence, the traffic at 
the intersection of these two streets 
was congested, and the cutting of a 
corner under such circumstances 
would be a negligent act regardless 
of whether anyone was hurt or not, 
because it would probably result in 
damage to someone. It was as much 
a negligent act for the defendant, 
taking into consideration the con- 
gested condition of the traffic as dis- 
closed by defendant’s answer and 
testimony, in turning to his left from 
Sandy Boulevard on to Hast Thirty- 
seventh Street, to cut the corner and 
to drive on the wrong side of East 
Thirty-seventh Street while making 
the turn, if no one was hurt, as it 
would have been if someone had been 
hurt, although, of course, unless some 
-damage to some person resulted 
therefrom the act could not be the 
foundation of a personal action for 
damages. The vice of the instruc- 
tion was, when taken in connection 
with the instruction as to nonlia- 
bility for injuries resulting from a 
mere accident, that the jury were at 
liberty to assume a state of facts 
contrary to all the evidence of the 
case. First, that tne act Itself was 
not negligent, and second, that it 
might be a mere accident, when all 
of the evidence showed that plain- 
tiff's injury was the proximate re- 
sult of defendant’s negligence in cut- 
ting the corner in violation of tne 
rules of the road prescribed by stat- 
ute.’ Ordeman v. Watkins, 114 Or. 
581, 589, 2386 P 483, 


59. See Negligence [29 Cyc 415 
et seq]. 
60. Ordeman y. Watkins, 114 Or. 


581, 2386 P 483. 

61;. Ballard; ete., ‘Co. v.. Durr; 165 
Ky. 632, 637, 177 SW 445; Ordeman 
v. Watkins, 114 Or. 581, 236 P 483. 

‘Tf the automobile was not driven 
into, upon or against the team and 
wagon and thereby causing it to 
overturn, it would be immaterial as 
to what rate of speed it was travel- 
ing, or whether under control or not, 
or whether the driver was exercising 
ordinary care to prevent injury to 
anyone upon the road, because all of 
these failures of duty upon his part 
would have resulted in no harm to 
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damage to some 


[§ 587] 2. Proximate Cause—a. In General. 
accordance with the rules relating to proximate 
cause in the law of negligence,®? the mere fact that 
there has been negligence in the operation of an 
automobile does not of itself give rise to lability 
for an injury which the automobile has caused, but 
in order to fix liability, it must be shown that such 
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negligence was the proximate cause of the injury. 


appellee.”’ Cos, Durr; 

supra. 

onc aan cause see infra §§ 587— 
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cause.—(1) Negligence in driving a 
motor truck with the left wheels. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


: §§ 587-589 ] 


There must be a causal connection between the 
negligent act and the injury,®* and the injury must 
be the natural and probable consequence of a negli- 
gent act or omission,®® which an ordinarily prudent 
man ought reasonably to have foreseen might prob- 
But if the act or omission 
is such that some injury might reasonably have 
been anticipated to result therefrom it is not neces- 
sary that the operator of the automobile should 
or could have anticipated the particular 
If such negligence is 
the proximate cause it is immaterial how ‘the acci- 


ably result in injury.®® 


which actually happened.® 


dent happened.®§ 


Violation of a statute regulating the use of auto- 
mobiles does not, of itself, impose liability for an 
injury caused by the automobile, but the person 
seeking to recover for such an injury must show 
not only the violation but that such violation was 


the cause of the injury.®® 


about one foot to the left of the 
center of the highway was the prox- 
imate cause of a resulting collision 
with another automobile, where the 
left front wheel of the automobile 
passed very closely inside the left 
front wheel of the truck. Wurl v. 
Watson, 67 Cal. A. 6253) 228 %P 43. 
(2) Where the driver of an automo- 
bile, going about fifty-five miles an 
hour at the top of a hill, attempted 
to use the brakes, which had been 
examined and adjusted two or three 
days before and had worked properly 
on the trip, but they failed to work, 
and the car passed down the hill at 
increased speed, and overturned as 
the driver attempted to turn into 
another road, the proximate cause of 
the accident was the unexpected 
failure of the brakes to work, and 
not the excessive speed. Joyce v. 
Brockett, 205 App. Div. 770, 200 NYS 
394 [aff 237 N. Y. 561 mem, 143 NE 
743 mem]. (3) The negligence of an 
automobile driver in failing to slow 
down aud sound the horn on ap- 
proaching a pedestrian crossing the 
street is the legal cause of striking 
the pedestrian, and not the acts of the 
pedestrian in jumping back and forth 
in an_effort to avoid the automobile 
bearing down upon him. Raymen y. 
Galvin, (Mo.) 229 SW 747. 

{[b] Speed in passing horses.— 
The act of the operator of an auto- 
mobile in passing horses at a speed 
in excess of that permitted by statute 
when passing horses is not the proxi- 
mate cause of the killing of a dog 
which is run over by the automobile 


after it has passed _ the horses. 
McDonald y. Collins, (Miss.) 110 S 
663. 

64. Cal.—Baillargeon v. Myers, 27 


Cal. (ALH187; 1490P 378: 
Okl.—Freeborn v. Holt, 100 Okl. 
50, 227 P 136. 
Pa.—Twinn v. Noble, 270 Pa. 500, 


113 A 686. 

Philippine—U. S. v. Knight, 26 
Philippine 216. 

Wash.—BElliott v. Seattle Chain, 


etc, Colt 2oLe Pent. 

W. Va.—Fleming v. Hartrick, 100 
W. Va. 714, 131 SHE 558. 

[a] Act of third person.—(1) 
Where the act of negligence relied on 
to sustain plaintiff's action is solely 
the act of a third person, the driver 
is not liable. Fleming v. Hartrick, 
100° W.Va. 714, 1381 SE 558, ..(2)) df 
the proximate cause of the injury to 
plaintiff struck by defendant’s au- 
tomobile at a crossing was the negli- 
gence of the driver of another car 
which caused plaintiff to jump sud- 
denly in front of defendant’s car, 
defendant is not liable. Twinn v. 
Noble, 270 Pa. 500, 113 A 686. 


. 65. Bowles v. Lowery, 5 Ala, A. 
555, 59S 696. 
- 66. Morrison v. Flowers, 308 Ill. 


189, 139 NE 10; Schumacher v. Mein- 
rath, iii. CAS SS0s -Lathropy sv: 
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Criminal act. 


result 
thereof.? 


[§ 589} c. Concurrent Causes. 


(42 C.J.] 887 


Even though the operator of the 


ear, at the time of the accident, is committing a 
criminal offense,”° he is not civilly liable for the 
resulting injuries or damages unless his acts or 
omissions were the proximate cause thereof.”? 

[§ 588] b. Remote Cause. 
erator of the automobile may have been negligent at 
the time of an accident, neither he nor the owner 
of the automobile is liable for the resulting injury 
if such negligence was merely a remote cause 


Even though the op- 


As a general rule 


it is not necessary that the operator’s negligence 


the injury.7* 


Contributory negligence. 


Frank Bird Transfer Co., 81 Ind. A. 
549, 142 NE 868; Myers vy. Kennedy, 
306 Mo. 268, 267 SW 810. 

67. Il1—Schumacher vy. Meinrath, 
Ae LAS (3.0). 

Mass.—Regan v. Cummings, 228 
Mass. 414, 117 NE 800. 

Mo.—Myers Vv. Kennedy, 306 Mo. 
268, 280, .267 SW 810. 

N. J.—-DeMott v. Knowlton, 100 N. 
J, L. 296, 126 A 327. 

Pa.—Frankel v. Norris, 252 Pa. 14, 
97 A 104, LRA1917B 272. 

Ss. tive inte vy. Rohl 4% “S.2,D: 
580, 201 NW 154, 

Wash.—Hellan v. Supply Laundry 
Co; 94 Wash; 683, 163 9 

“Tf the situation he Bena see was 
such that one using due care ought 
to have anticipated injury by the 
course he was taking, then it was not 
necessary that he should be able to 
foresee a particular injury or injury 
to a particular person or thing.” 
Myers v. Kennedy, supra. 

“Tt is not material that the par- 
ticular injury could not reasonably 
have been foreseen, if at the time of 
the happening it might reasonably 
have been foreseen that an injury to 
some one might result from the neg- 
ligent act.’ Schumacher vy. Mein- 
rath, 177 Ill. A. 530, 533. 

[a] Passing parked car.—An au- 
tomobilist is liable for the death of 
one against whom his car was 
knocked by a street car in conse- 
quence of an attempt to pass between 
the parked car by which deceased 
stood and the street car track, al- 
though he did not see deceased be- 
fore attempting to pass, if the situ- 
ation he could see was such that 
one using due care should have an- 
ticipated injury by the course he 
pursued. Myers v. Kennedy, 306 Mo. 
268, 267 SW 810. 

[b] Turning at intersection.— 
Where an automobile driver, in vio- 
lation of a statute, turned into an 
intersecting street ‘without warning 
to a pedestrian crossing such street, 
causing the pedestrian to’ fall ‘and 
sustain injuries in a frantic effort 
to escape the automobile, the driver’s 
negligence in placing the pedestrian 
in what seemed to her an imminent 
and deadly peril was the proximate 
cause of her injuries, although the 
automobile did not in fact strike her. 
Stanley v. Helm, 204 Mo, A. 159, 223 
SW 125. 

[c] Failure to yield right of way. 
—The driver of an automobile, at- 
tempting to dash in ahead of another 
ear having the right of way, and 
running into a fence and injuring a 
passenger in attempting to avoid 
danger, is liable, although the injury 
was not caused by a collision with 
the other car. Brooks v. Menaugh, 
(Mo.) 284 SW 803. 

[da] 
out.—The negligence of defendant’s 
servant, driving defendant’s automo- 


Failure to stop after blow- 


shall be the sole cause of the injury, in order to 
render him or the owner lable therefor,’* but it is 
sufficient that his negligence, concurring with some 
other efficient cause or causes proximately causes 


If one of the concur- 


bile, in not stopping, the car after a 
blow-out in time to have prevented 
the release of locking rings, one of 
which struck a pedestrian, was the 
direct and proximate cause of the 
pedestrian’s injury, although the pre- 
cise form in which the negligence 
would probably cause harm to some 
person could not have been foreseen. 
Regan v. Cummings, 228 Mass. 414, 
117 NE 800. 

68. Jepson v. Shaw Transfer Co., 
211 Mo. A. 366, 248 SW 370. And see 
Supra § 585 text and note 55; cases 
supra note 67; infra §§ 589, 590. 

69. Hanscomb |v. Goodale, 81 N. 
H. 150, 124 A 458. 


70. Crimes and offenses see infra 
XIX. 

71. Johnston v. Cornelius, 200 
Rae 209, 166 NW 983, LRA1918D 

[al Using car without authority. 


—A statute making it a felony to’ 
take or use an automobile or other 
motor vehicle without authority, but 
without intent of stealing it, does 
not of itself give a right of action to 
a pedestrian struck by an automo- 
bile operated in violation of such 
statute, a pedestrian not belonging 
to the class for whose protection the 
act was passed. Johnston v. Cor- 
nelius, 200 Mich. 209, 166 NW 983, 
LRA1918D 880. 

72. Hagenah v. Bidwell, 46 Cal. 
A. 556, 189 P 799; Louisville Auto 
Supply Co. v. Irvine, 212 Ky. 60, 278 
SW: 149; Maloney v. Kaplan, 233 N. 
Y. 426, 1385 NE 838, 26 ALR 909; 
Hughes y. Luther, 189 N. C. 841, 128 
SE 145. 

73. See cases infra note 74. 

74, Ala.—Ruffin Coal, ete., Co, v. 
Rich, 214 Ala. 633, 108 S 596. 

Del.—Dwarkin v. Johnson, 30 Del. 
581, 110 A 44. 

Iowa.—Daggy v. Miller, 180 Iowa 
1146, 162 NW 854. 

Ky.—Louisville Auto Supply Co. 
v. Irvine, 212 Ky. 60; 278 SW) 149: 
Denker v. Lowe, 192 Ky. 660, 234 SW 
294, 

Md.—Brawner v. Hooper, 135 A 
420. 

Mass.—Meech v. Sewall, 232 Mass. 
469, 122 NE 447, 

Minn.—Holmberg v. Villaume, 158 
Minn, 442, 197 NW 849. 

Mo.—Brooks v. Menaugh, 284 SW 
803; Conley v. Lafayette Motor Car 
Co.,. 204, Mos’ Av'37,° 221 SW 465. 

N. J.—Schadel v. Honig, (Sup.) 131 
A 624, 

N. Y.—Maloney v. Kaplan, 233 N. 
Y. 426, 135 NE 838, 26 ALR 909; 
Burd v. Bleischer, 208 App. Div. 499, 
203 NYS 754; Solomon vy. Branfman, 
175 NYS 835. 

N. C.—White v. Carolina Realty 
Co., 182 N. °C, 536, 109 SH 564: 

Utah.—Massachusetts Bonding, 
etc., Co. v. Cudahy Packing Co., 61 
Utah 116, 211 P 706. 

Va.—Lavenstein: v. Maile, 132 SE 
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[§§ 589-590 


ring causes of an injury to person or property was ! for all mishaps which are properly the proximate 


the contributory neghgence of plaintiff, he cannot, 
This rule is frequently ap- 
plied in ease of collision between motor vehicles 
where both drivers are negligent or are in pari 
delicto, in which event neither can recover against 


of course, recover.*® 


the other.”® 
[§ 590] d. Intervening Cause. 


844; Judy v. Doyle, 130 Va. 392, 108 
SE 6; Trauerman y. Oliver,’125 Va. 
458, 99 SE 647. 

Wash.—Elliott v. Seattle Chain, 
etc., Co., 251 P 117; Hellan v. Supply 
Laundry Co., 94 Wash. 683, 163 P 9. 

Wis.—Baraboo v. Excelsior Cream- 
ery, Co.,) UL. Wise, . 242, 277. INIW, (36; 
Mehegan y. Faber, 158 Wis. 645, 149 
NW 397. 

Ont.—Coop v. Robert Simpson Co., 
42 Ont. L. 488, 42 DomLR 626. 

[a]  Gollision.—W here plaintiff's 
injury was caused by the concurring 
negligence of defendant and of the 
driver of another automobile which 
knocked the car in which plaintiff 
was riding into the path of defend- 


ant’s automobile, defendant was 
liable. Brawner v. Hooper, (Md.) 135 
A 420. 

[b] Negligent driving on street 


out of repair.—Where a truck driver 
negligently drove into a plate glass 
window, the fact that the city may 
have contributed to the injury by 
its negligence in not repairing the 
rough condition of the streets did not 


excuse defendant or relieve it from 
liability. Massachusetts Bonding, 
etc, Co. yo Cudahy -Packing. (Co.,4 61 


Wiehe on zo, 62 Lie 2106 GohoOmate 
purposes of discussion it may be as- 
sumed that Salt Lake City was neg- 
ligent in permitting the approach 
and entrance to the alley to be and 
remain in the condition it was at the 
time of the accident. All the more 
reason why the defendant’s driver, 
who had been informed of the condi- 
tion, Should have driven more slowly 
and used greater care in attempting 
to enter the alley. There can be no 
question whatever as to the suffi- 
ciency of the evidence to justify the 
finding upon the question of negli- 
gence. The fact that Salt Lake City 
may have contributed to the injury 
does not excuse defendant or relieve 
it from liability’). 

[c] Negligence in passing another 
vehicle.—Where the driver of the 
motor truck proceeds in a negligent 
fashion as he approaches a crossing 
and negligently drives past another 
truck so that, by reason of his speed 
or defective brakes, or either, he 
drives onto the pavement and injures 
a pedestrian, the owner is responsible 
even though the alleged negligence 
of the driver of the other truck aug- 
ments the negligence of the driver 
of the truck which strikes plaintiff. 
Dwarkin v. Johnson, 30 Del. 581, 110 
A 44. 

[ad] Bounding back after striking 
fence.—The driver of an automobile, 
running into a fence through his own 
negligence, causing the car to bounce 
back and collide with another car, is 
liable for injuries to a passenger 
caused by the collision. Brooks v. 
Menaugh, (Mo.) 284 SW 803. 

[e] Driving on wrong side of 
road.—The negligence of a driver in 
driving on the left-hand side of the 
road contributes to the damage to a 
following car, where by reason of 
such negligence a car approaching 
from the opposite direction is caused 
to swerve and run into the following 
Lavenstein v. Maile, (Va.) 132 
SE 844. : 

{f] Avoiding child in street.— 
Where an automobile driver, driving 
at an unreasonable rate of speed, to 


Where a chain of 
events has been started, due to the negligence of 
the driver of an automobile, he may be held liable 


result of his improper conduct.’ 
that some other cause or causes have intervened be- 
tween the negligent act and the injury does not make 
the negligence a remote cause,’® unless the inter- 
vening cause is a new and independent force which 


The mere fact 


breaks the causal connection between the original 


avoid striking a child, who had run 
into the street, swung his automobile 
toward the sidewalk and collided with 
a push-cart, which in turn struck 
and injured a woman standing on 
the sidewalk, the driver is liable, if 
his unreasonable speed was one of 
the proximate causes, although neg- 
ligence of the child contributed to 
the accident. Solomon y. Branfman, 
MS UN YSR835: 

75. (Cooley yv.. Miller.) 175 *Cale 49n¢ 
166 P 316; Doane v. Thomas, (B. C.) 
69 DomLR 476 [motion to appeal dism 
Sui sk OA aia: 

Contributory negligence generally 
see infra § 906 et seq. 

76. Cal.—Berges v. Guthrie, 51 Cal. 
A, 547, 197 P 356, 

Ill. Hilton v. Iseman, 212 Ill. A. 
255; Berz Co. v. People’s Gas Light, 
etc., Co., 209 Ill. A. 304. 

Iowa.—Direks v. Tonne, 
403, 167 NW 103. 

La.—Couvillion v. Zoder, 2 La. A. 
339; Bardwell v. Reid, 2 La. A. 309. 

Me.—Sylvester v. Gray, 118 Me. 74, 


183 Iowa 


105 A 815. 
Mich.—Geeck v. Luckenbill, 215 
Mich. 288, 183 NW 729. 
Minn.—Rosenau v. Peterson, 147 


Minn. 95, 179 NW 647. 
Mo.—Wheeler v. Wall, 157 Mo. A. 
38, 137 SW 63. 
Philippine.—Bernardo v. 
29 Philippine 12. 
Porto Rico.—Garcia v. Georgetti, 4 
Porto Rico Fed. 495. 
B. C.—Doane v. Thomas, 69 Dom 
LR 476 [motion to appeal dism 31 B. 


Crone 
Reade, [1923] 1 


Legaspi, 


Man.—Kirk  v. 
WestWkly 1355. 

Ont.—Judson v. Haines, 42 Ont. L. 
629, 14 OntWN 131, 43 DomLR 227 
(new trial ordered on facts 16 Ont 
WN 73]; Armand v. Wilcox, 28 Ont 
WN 310; Pickworth v. Keifer, 26 
OntWN 159; McMinn y. Paradine, 23 
OntWN 658 [app dism 24 OntWN 
eer: Bowell v. Galloway, 22 OntWN 
56. : 

Sask.—Gunderson v. Duncan, 12 
Sask. L. 81, [1919] 1 WestWkly 99. 

[a] Violation of traffic ordinance. 
—(1) Where a collision occurred be- 
tween two automobiles while the re- 
spective drivers thereof were violat- 
ing a traffic ordinance and would not 
have occurred had either of them 
observed the ordinance, the accident 
was the result’ of their concurrent 
negligence, and the negligence of each 
was the proximate cause _ thereof. 
Berges vy. Guthrie, 51 Cal. A; 547, 197 
P 356. (2) The same rule applies to 
a collision between an automobile and 
a motor cycle under similar circum- 
stances: ° Cook v. Miller, 175 "Cal. 
497, 166 P 316. 

{[b] Wrong side of road.—Where 
each of two automobile drivers re- 
mained on the wrong side of the road 
until just prior to the accident when 
each tried to gain his own right side, 
resulting in a collision, the negli- 
gence of each so contributed that 
neither could recover. Gunderson v. 
Duneéan, 12 Sask. L. 81, [1919] 1 West 
Wkly 99. 

77. Holmberg v. Villaume, 158 
Minn. 442, 197 NW 849; Wengert v. 
Lyons, (Mo. A.) 273 SW 143; Frankel 
v. Norris, 252 Pa. 14, 97 A 104, LRA 
1917E 272; Grant v, Armstrong, 55 
Wash. 365, 104 P 632. 


negligence and the injury.’ 
erator of an automobile who negligently comes into 
collision with another vehicle is liable for the re- 


For instance, the op- 


[a] Collision between motor 
cycles trying to escape automobile.— 
Where plaintiff and another person 
were riding motor cycles on their 
right-hand side of the street close 
to the curb, and as they approached 
an intersection defendant’s automo- 
bile turned from an_ intersecting 
street into the street on which they 
were at such a rate of speed that it 
could not be kept to its own right- 
hand side of the street, but swung 
to its left-hand side, endangering the 
motor cycles, and in the emergency 
the two motor cycles collided in the 
endeavor to avoid being struck by 
the automobile, plaintiff was entitled 
to recover against defendant for his 
injuries. Molin v. Wark, 113 Minn. 


190, 129 NW _ 383, 41 LRANS 346. 


78. Cal.—Keiper v. Pacific Gas, 
etc., Co., 36 Cal, A. 362;-172 P 180 
(set out and quoted infra § 736). 

Ga.—McAfee v. Martin, 34 Ga. A. 
247, 129 SE 168; Nixon v. Williams, 
25 Ga. A. 594, 103 SE 880. 

Mass.—Fraser vy. Flanders, 248 
Mass. 62, 142 NE 836. 

Mo.—Vaughn v. Meier, 246 SW 279. 

N. Y.—Teich v. Ruppert, 201 App. 
Div. 682, 194 NYS 645. : 

Tex.—Temple Lumber Co. v. Liv- 
ing, (Civ. A.) 289 SW 746 (set out 
and quoted infra § 752); Haynes y. 
Sosa, (Civ. A.) 198 SW 976. 

Wash.—Hellan v. Supply Laundry 
Co., 94 Wash. 683, 163 P 9. 

[a] Tllustration.—The driver of 
an automobile, negligently causing 
the driver of plaintiff's automobile to 
strike a fence, is liable for injuries 
to plaintiff, although not caused by 
the collision. Brooks y. Menaugh, 
(Mo.) 284 SW 808. 

[b] Damage caused by runaway 
team.—One who negligently drives 
past a team of horses at an exces- 
Sive speed, thereby frightening them 
and causing them to run away, may 
be held liable for injuries sustained 
by an occupant of a vehicle which 
was run into by the runaway team. 
Grant v. Armstrong, 55 Wash. 365, 
104 P 632. 

{c] Attempt to control frightened 
horse.— Where a person was driving a 
horse hitched to a buggy along a 
public road, and the horse became 
frightened by the operation of an 
approaching automobile, and fell into 
a ditch and was injured, the act of 
a third person in the buggy in grab- 
bing the lines and attempting to con- 
trol the frightened horse, and in 
pulling the horse into the ditch, was 
not necessarily the legal cause of 
the injury. Nixon v. Williams, 25 
Ga. A. 594, 103 SH 880. 

[d] . Vehicle struck coming in con- 
tact with another object.—The col- 
lision of an automobile with the rear 
of a wagon, driving the wagon for- 
ward, is the proximate cause of in- 
jury to an occupant, who pitched for- 
ward and out of the wagon on its 
forward motion being stopped by its 
contact with another object. Haynes 
v. Sosa, (Tex. Civ. A.) 198 SW. 976. 

Attempt to stop moving vehicle 
without driver see infra § 742. 

79. Bachelder v. Morgan, 179 Ala. 
339, 60 S 815, AnnCas1915C 888; Nixon 
v. Williams, 25 Ga. A. 594, 103 SE 
880; Gilbert v. Goralnik, 238 Ill. A. 
199; Louisville Auto Supply Co. v. 
Irvine, 212 Ky. 60, 278 SW 149, 
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§§ 590-591] 


sulting injury if such collision results in a person 


or property not directly involved 


being struck and injured by either his own vehicle®® 
In such ease if the operators 
of both vehicles were negligent both are liable re- 
gardless of which actually struck the person or prop- 
So also, where the driver of one 
automobile, through his negligence, forces another 
automobile off its course, as a result of which it 
strikes and injures a person or property, the negli- 
gence of the first driver is the proximate cause of 
the injury and he is liable therefor.*? 
person who is negligently struck by an automobile 
is thrown against another person, who is thereby 
injured, the operator of the automobile is liable 
to the latter person, although ‘the-automobile did 


or the other vehicle.®* 


erty injured.*? 


80. Johnson v. Bickerton, 83 Pa. 
Super. 270; Chiles v. Rohl, 47 S. D. 
580, 201 NW 154. 


81. Ark.—Wells v. Shepard, 135 
Ark. 466, 205 SW 806. 
Cal.—Hill v. Jacquemart, 55 Cal. 


A. 498, 203- P1021. 

La.—Welsch vy. Standard Oil Co., 
3 La, A. 734. 

Mass.—Meech vy. Sewall, 232 Mass. 
460, 122 NE 447; Foley v. Lord, 232 
Mass. 368, 122 NE 393. 

Mich.—Greenwold v. Faber, 234 
Mich, 217, 207 NW 911. 

[a] Illustration.—Where two au- 
tomobiles were approaching a street 
intersection and one turned com- 
pletely around the central point at 
the intersection and started back in 
the direction from which it came, and 
in so doing struck the rear fender of 
the other, which thereupon became 
uncontrollable and hit a telephone 
pole, the proximate cause of its 
striking the telephone pole was its 
being struck by the first automobile. 


Hill v. Jacquemart, 55 Cal. A. 498, 
203 P 1021. 
[b] Where an automobile strikes 


a standing vehicle and the force of 
the impact causes such vehicle to 
move and strike a person standing 
in the street, the operator of the 
automobile is liable. Wells v. Shep- 
ard, 135 Ark. 466, 205 SW 806. 

82. Schilling v. Hayes, 55 Cal. A. 
1, 202 P 680. 

83. Rohrman v. Denzinger, 208 Ky. 
832, 272 SW 16; Hellan v. Supply 
Laundry Co., 94 Wash. 683, 163 P 9. 

{a] Right-hand turn without sig- 
nal.— Where the driver of defendant’s 
automobile, who was driving in ad- 
vance of another automobile which 
was nearer to the curb, made a right- 
hand turn into an intersecting street 
without warning the driver of the 
other automobile of his intention in 
time to enable him to avoid peril, and 
the latter, in order to avoid a col- 
lision, turned sharply to the right 
and his car ran up on the sidewalk 
and injured a pedestrian, the jury 
were warranted in finding that the 
negligence of defendant’s driver was 
the proximate cause of the injury. 
Rohrman v. Denzinger, 208 Ky. 832, 
272 SW 16. 

84. Frankel v. Norris, 252 Pa. 14, 
97 A 104, LRA1917E 272. 


85. McAvoy v. Kromer, 277 Pa. 
196, 120 A 762. 

86. Fla.—Florida Motor Transp. 
Co. v. Hillman, 87 Fla. 512, 101 8 
31. 


Ga.—Giles v. Voiles, 144 Ga. 853, 88 
SE 207 [expl O’Dowd v. Newnham, 
13 Ga. A, 220, 80 SE 36]. 


Iowa.—Brekke v. Rothermal, 196 
Iowa 1288, 196 NW 84. 

La.—Dill v. Colley, 3 La. A. 305. 

Mich.—Gardiner v. Studebaker 


Corp., 204 Mich. 313, 169 NW _ 828. 
Minn.—Kling v. Thompson-McDon- 
ald Lumber Co., 127 Minn. 468, 149 
NW 947, 
Mo.—Tucker vy. Carter, (A.) 211 SW 
1 


38. 
Okl.—Wilson v. Roach, 101 Okl. 30, 


MOTOR VEHICLES 


in the collision 


him.®® 


And 1f “a 


222 P 1000. 
Or.—Sorsby v. 
Ov3 45, 161) P25. 

Pa.—Silberstein v, 
Pa, 298, 109 A 701. 

Utah.—Herald v. Smith, 
304, 190 P 932, 

Ordinance imposing liability as in- 
surer void see supra § 583. 

87. See supra § 585. 

gs. Ala.—Bachelder v. Morgan, 179 
Ala. 339, 60 S 815, AnnCas1915C 888. 

Ark.—Guile vy. Snyder, 165 Ark. 221, 
263 SW 408. 


82 
Showell, 267 
56 Utah 


Benninghoven, 


Cal.—Raymond v. Hill, 168 Cal. 
473, 143 P 743. 

Conn.—Brown y. Page, 98 Conn. 
141, 119 A 44. 

Del.—Wollaston v. Stiltz, 31 Del. 


273, 114 A 198; Lemmon v. Broad- 
water, 30 Del. 472, 108 A 2738; Walls 
v. Windsor, 28 Del. 265, 92 A 989; 
Travers v. Hartmann, 28 Del. 302, 92 
A 855; Brown v. Wilmington, 27 Del. 
492, 90 A 44; Campbell v. Walker, 25 
Del. 41, 78 A 601; Simeone vy. Lind- 
say, 22 Del. 224, 65 A 778. 
Fla.—Florida Motor Transp. Co. v. 
Hillman, 87 Fla. 512, 101 S 81. 


Ga.—Streetman v. Bussey, 25 Ga. 
A. 694, 104 SE 517. 
Ill.— Smith v. Peter Schoenhofen 


Brewing Co., 201 Ill. A. 552; Moir v. 
Hart, 189 Ill. A. 566; Johnson v. Coey, 
142 Ill. A. 147 [aff 237 Ill. 88, 86 NE 
678, 21 LRANS 81]. 

Ind.—McIntyre v. Orner, 166 Ind. 
57, 76 NE 750, 4 LRANS 1130. 

Iowa.—Brekke v. Rothermal, 196 
Iowa 1288, 196 NW 84; Borland v. 
Lenz, 196 Iowa 1148, 194 NW 215; 
Switzer v. Baker, 178 Iowa 1063, 160 
NW 372; Turner v. Bennett, 161 lowa 
379, 142 INW 999. 

Ky.—Matlack v. Sea, 144 Ky. 749, 
139 SW 930. 

La.—Thomason v. Garic, 156 La. 
52, 100 S 47; Laguens v. Masera, 3 
La. A. 762. 

Md.—Gittings v. Schenuit, 122 Md. 
282, 90 A 51. 

Mich.—Benjamin v. McGraw, 208 
Mich. 75, 175 NW 394; Foster v. Rinz, 
202 Mich. 601, 168 NW 420, 

Minn.—Kling v. Thompson-McDon- 
ald Lumber Co., 127 Minn. 468, 149 
NW 947. 

Mo.—Shelton v. Rudd, (A.) 242 SW 


151; Wrightsman v. Glidewell, 210 
Mo. A. 367, 239 SW 574. 
N. Y.—Burkes v. Lieberman, 218 


App. Div. 600, 218 NYS 5938; Gnecco 
v. Pedersen, 165 App. Div. 2385, 151 
NYS 105; Seaman v. Mott, 127 App. 
Div. 18, 110 NYS 1040. 

N. C.—Taylor v. Stewart, 172 N. 
Cc. 2038, 90 SEH 134; Long v. Warlick, 
LAS BNeGuoe OL soem Oleh 

Oh.—Curlis v. Brown, 9 Oh, A. 19. 

Okl.—Wilson v. Roach, 101 Okl. 
30, 222 P 1000, 

Pa.—Ferrell v. Solski, 278 Pa. 565, 
123 A 4938; Maynard v. Barrett, 261 
Pa. 378, 104 A 612. 

Philippine.-—U. S. v. Knight, 26 
Philippine 216. 

Vt.—Larrow v. Martell, 92 Vt. 435, 
104 A 826; Desmarchier v. Frost, 91 
Vt..138, 99 A 782. 


not strike him.** 
automobile may have been responsible for one or 
more causes of an accident, but not so as to others, 
and the accident may have resulted from either 
of the causes, there can be no recovery against 


[§ 591] 3. Unavoidable Accident. 
operator of a motor vehicle is not an insurer against 
injuries being caused by its operation®® but is 
liable only for negligence,®” and therefore an injury 
caused by the motor vehicle without any negligence 
or wrong on the part of, or attributable to, the 
owner‘or operator is regarded as an unavoidable 
accident, and neither the owner nor the operator is 
liable therefor.®* 
negligent, but the negligence of a third person cre- 
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Where, however, the driver of an 


An owner or 


If the driver himself was not 


Va.—McGowan v. Tayman, 144 Va. 
358, 132 SE 316; Baugher vy. Harman, 
110 Va. 316, 66 SE 86. 

Wash.—Ticknor v. Seattle-Renton 
Stage Line, 1389 Wash. 354, 247 P 1, 
47 ALR 252; Jones v. Hoge. 47 Wash. 
663,922 P2i43355 125 AmiS R291 5 as 
LRANS 216. 

Wis.—Prahl v. Hogensen, 185 Wis. 
37, 200 NW 660. 

Ont.—Slattery v. Haley, 22 OntWN 
26 [aff 52 Ont. L. 95, 22 OntWN 278, 
[1923] 3 DomLR 1665]. 

“Whatever may have been the 
cause of the accident, if it cannot 
be attributed to the misconduct or 
the negligence of the operator in the 
management of the machine, he can- 
not be held liable either civilly or 
criminally. To hold otherwise would 
be to place an intolerable burden on 
the use and enjoyment of a class of 
vehicles of known and admitted util- 
ity, and would be a violation of the 
sound legal principles on which the 
doctrine of criminal liability as well 
as that of civil liability for personal 
injuries have their basis.’ U.S. v. 
Knight, 26 Philippine 216, 224. 

[a] Causing stone to fly up and 
hit pedestrian.—Where defendant, 
rounding a sharp curve to his right 
on a narrow road, swung his car 
over toward his left, and the front 
left-hand wheel struck a pile of 
stones, one of which was thrown into 
the air and hit a pedestrian who was 
walking along the side of the road, 
defendant, was not liable for the re- 
sulting injury in the absence of evi- 
dence that he was traveling at an 
excessive speed or violating any law 
or could see the stones in time to 
avoid them or had any reason to 
know that they would be in the road- 
way. Burkes yv. Lieberman, 218 App. 
Div. 600, 602, 218 NYS 593 (“he 
could not reasonably anticipate that 
such a phenomenon would happen as 
that described in the evidence for 
plaintiff’). 

{b] Collision.—(1) No recovery 
can be had for death caused in a col- 
lision between motor vehicles which 
could not have been prevented by the 
exercise of ordinary care and pru- 
dence. Lemmon v. Broadwater, 30 
Del. 472, 108 A 273. (2) “Drivers are 
not to be held liable where their only 
proven fault is inability to avoid a 
collision, under circumstances whick 
are unusual and not likely to be an- 
ticipated.” Ferrell v. Solski, 278 Pa. 
565, 568, 123 A 493. 

{c] Fright of pedestrian causing 
fall Where a pedestrian crossing a 
street at a crossing fell and was in- 
jured in consequence of fright occa- 
sioned by the approach of an auto- 
mobile, which did not touch him, the 
operator of the machine is not liable 
for the accident. Bachelder v. Mor- 
gan, 179 Ala. 339, 60 S 815, AnnCas 
1915C 888. 

{d] Person lying in roadway.— 
Where plaintiff was struck by an 
automobile while lying in the road- 
way, where the vehicle, properly 
lighted, was properly traveling, and 
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ated the situation from which the injury resulted, 
If, however, the operator 
of an automobile, through his negligence, has pro- [6 
duced a situation of danger, he cannot avoid liabil- 
ity for the resulting accident on the ground that 
the situation had arisen the accident was 


the driver is not liable.®® 


after 
unavoidable. 


Where the driver suddenly becomes unconscious, 
as the result of an injury®! or of illness which could 
not have been anticipated,®? he is not chargeable 


the driver exerted every possible ef- 
fort to avoid an accident, recovery 
will be denied. Laguens v. Masera, 3 
La. A. 762. 

[e] Skidding.—(1) Where defend- 
ant was driving the car at the time 
of the acciGent as a careful and pru- 
dent person would have driven it un- 
der the circumstances, and for some 
unknown or unforeseen reason it 
skidded or slewed, defendant is not 
liable for a resulting accident. Des- 
.marchier v. Frost, 91 Vt. 138, 99 A 
782. (2) Where a driver, proceeding 
at a slow and careful rate of speed, 
discovered a person on the highway 
fifty feet distant, and turned a suf- 
ficient distance to the left to allow 
such person a safe clearance, but 
struck him on account of the automo- 
bile skidding, the driver is not liable. 
Siegl v. Watson, 181 Wis. 619, 195 
NW 867. (3) Duty of operator to 
regard tendency to skid see supra 
§ 582 text and note 3. 

{f]. Where a pedestrian fell into 
the side of an automobile which had 
not struck him, he cannot recover 
against the driver, the case being 
one of unavoidable accident. Brown 
v. Wilmington, 27 Del. 492, 90 A 44. 

[g] Where a person suddenly runs 
in front of an automobile and the 
driver is not negligent and has not 
time or opportunity to avoid striking 
and injuring him, the driver is not 
liable. Brown v. Page, 98 Conn. 141, 
119 A 44; Shelley v. Waguespack, 156 
La. 256, 100 S 417. 

{h] Dog run over.—Where the 
driver loses control of the car be- 
cause a dog suddenly runs in front 
of it and is run over, causing it to 
swerve to the side of the road and 
strike a pedestrian, there is no ac- 
tionable negligence. Gnecco v. Ped- 
ersen, 165 App. Div. 235, 151 NYS 
105, 

[i] 
Where there was a space of over fif- 
teen feet on either side of a pedes- 
trian crossing a_ street, through 
which the automobile which struck 
him could have passed, and he was in 
view for a considerable distance down 
the street, it cannot be said that the 
accident was unavoidable. Simmons 
v. Stephens, 48 Cal. A. 351, 191 P 978. 

89. Wiggins v. Ford Motor Co., 
220 Mich. 269, 189 NW 849; Nitti v. 
East River Mill, ete., Co., 210 App. 
Wiv. 482, 206 NYS 2387. 

[a] Person thrown in front of car. 
—Where a person is struck by a ve- 
hicle whose driver is negligent, and 
thrown directly in the path of an- 
other vehicle, whose driver is not 
negligent, but which strikes or runs 
over him, the owner or operator of 
the latter vehicle is not liable. Wig- 
gins v. Nord Motor Co., 220 Mich. 
269, 189 NW 849; Nitti v. East River 


Mill, ete., Co., 210 App. Div. 482, 206 
NYS 287. 

90. Williams v. Globe Grain, ete., 
Co., 64 Utah 82, 85, 228 P 192. 


cit ise not enough to say, after a 
certain situation has arisen that the 
accident was unavoidable. In such 
case, the negligence, if any, produc- 
ing the situation determines the lia- 


bility.” Williams v. Globe Grain, 
etc., Co., supra. 

{a] Mlustration.—W here plain- 
tiff’'s automobile was proceeding 


westerly on the north side of a street 


Accident not unavoidable.— 
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such condition. 


and defendant’s automobile, 
had been proceeding easterly on the 
south side, of the same street, turned 
north and passed behind a street car 
which had also been proceeding east- 
erly but had stopped, without sound- 
ing a horn or any other signaling de- 
vice, and struck plaintiff's automobile 
amidships, the fact that neither 
driver saw the other until too late 
to avoid an accident does ‘not pre- 
vent a recovery by plaintiff. Wil- 
liams v. Globe Grain, ete., Co., 64 
Utah 82, 228 P 192. 

91. Dishman Vi Whitney, #21 
Wash. 157, 209 P 12, 29 ALR 460. 

[a] TIllustration.—Where the op- 
erator of a motor car when cranking 
his car received a blow on the head 
and remembered nothing thereafter, 
he was not chargeable with negli- 
gence in having unconsciously gotten 
into his car and backed it, causing 
an injury. Dishman v. Whitney, 121 
Wash. 157, 209- P 12,29 ALR 460 
(where the operator was found lying 
unconscious on the ground at the 
side of his car after the accident had 
happened). 

92. Slattery v. Haley, 22 OntWN 
26 [aff 52 Ont. L. 95, 22 OntWN 278, 
[1923] 3 DomLR 156]. 

[a] Tllustration.— Where 
ant, while driving his motor 
alone therein, was suddenly taken 
ill, and without any preliminary 
symptoms or warning became uncon- 
scious and fell back in the car, and 
the car being thus left without guid- 
ance ran up on the sidewalk and 
struck and killed a pedestrian, de- 
fendant was not liable, he never hav- 
ing had any similar attack and havy- 
ing supposed himself to be in perfect 
health. Slattery v. Haley, 22 OntWN 
26 {aff 52 Ont. L. 95, 22 OntWN 278, 
[1923] 3 DomLR 156]. 

Duty to be physically capable of 
operating car see infra § 602. 

93. Cal.—Carnahan v. Motor Tran- 
Sit Co., 65 "Cal. vA, 402% 224° sP* 1435 
Uhl v.' Fertig, 56 Cal. A. 718, 206 P 
467; Jensen v. Fish, 54 Cal. A. 304, 
201 P 954; Rhodes v. Firestone Tire, 
ete... Co., 51 Ca. A. 569, 197 P 392; 
Howard v. Worthington, 50 Cal. A. 
DD6, L195 Py 709. 

Conn.—Brody v. Dickie, 100 Conn. 
189, 122 A 908. 

Ind.—Mayer 
54, 114 NE 241. 

Me.—Fernald v, French, 121 Me. 4, 
115 A 420. 

Mass.—Massie v, Barker, 
420, 113 NE 199. 

Mich.—Donker y. Powers, 230 Mich. 
237, 202 NW 989. 

Mo.—Williams v. Kansas City, (A.) 
177 SW 783. 

N. Y.—Hood v. Stowe, 191 App. Div, 
614, 181 NYS 734. 

Ok].—Wilson v. Roach, 101 Okl. 30, 
222 P 1000; Oklahoma Producing, 
etc., Co. v. Freeman, 88 Okl. 166, 212 
P 742. 

Pa.—Post v. Richardson, 273 Pa. 56, 
116 A 531; Leslie v. Catanzaro, 272 
Pa. 419, 116 A 504. 


defend- 
car and 


v. Mellette, 65 Ind, A. 


224 Mass. 


Vt.—Hatch v. Daniels, 96 Vt. 89, 
117 A 105. 

areas ae) v. Maile, 132 SE 
844. 


Wash.—Hellan v. Supply Laundry 
Co., 94 Wash. 683, 168 P 9; Van Dyke 
v. Johnson, 82 Wash. 377, 144 P 540. 

Can.—Armand y. Carr, [1926] Can. 


592] 4. Acts in Emergencies. 
erator of a motor vehicle is by a suduen emergency 
placed in a position of imminent peril to himself or 
to another, without sufficient time in which to de- 
termine with certainty the best course to pursue, he 
is not held to the same accuracy of judgment as is 
required of him under ordinary cireumstances,°®*? and 
is not liable for injuries caused by his machine** or 


which]S. C. 


[§§ 591-592. 


with negligence in management of his ear while in 


Where the -op- 


575, [1926] 3 DomLR 592 [al- 
lowing app 28 OntWN 310, 29 Ont 
WN 302]. 

Que.—Pigeon v. Ellwood, 61 Que. 
Super, 402. 

“One in great peril, when immedi- 
ate action is necessary to avoid it, is 
not required to exercise all that pres- 
ence of mind and carefulness which 
are justly required of a careful and 
prudent man under ordinary circum-~ 
stances.” Kearney v. Castellotti, 55 
Cal. A. 541, 544, 203 P 1029. 

“Tf some unforeseen emergency oc- 
curs, which naturally would over- 
power the judgment of the ordinary 
careful driver of a motor vehicle, so 
that momentarily or for a time he is 
not capable of intelligent action ané 
as a result injury is inflicted upon < 
third person, the driver is not negli- 
gent. The law does not require a 
supernatural poise or self-control.” 
Massie v. Barker, 224 Mass. 420, 423, 
113 NE 199. 

94. Cal.—Uhl v. 
718, 206 P 467; 
Tire, etc., Co., 
392: 


Fertig, 56 Cal. A. 
Rhodes v. Firestone 
51 'Cal? A= 56909 7e 


Conn.—Brody v. Dickie, 100 Conn. 
189, 122 A 908. 

Ky.—Adams v. Parish, 189 Ky. 628, 
225 SW 467. 

Me.—Gravel v. Roberge, 134 A 375; 
recto v. French, 121 Me. 4, 115 A 

Mass.—Massie v. Barker, 224 Mass. 
420, 113 NE 199. 
eae a v. Ladd, (A.) 266 SW 

N. Y.—Paul v. Gas 161 App. Div. 
456, 145 NYS 985 

Okl.—Wilson v. Roach, 101 Okl. 30, 
222 P 1000. 


Pa.—Post v. Richardson, 273 Pa. 
56, 116 A 531. 
Vt.—Lee v. Donnelly, 95 Vt. 121, 


113°A 542. 

Va.—McGowan v. Tayman, 144 Va. 
358, 1382 SE 316. 

Wis.—Siegl v. Watson, 181 Wis. 
619, 195 NW 867; Johnson v. Prideaux, 
176 Wis. 375, 187 NW 207: 

Eng. —Sandys v. Harrison, [1926] 

[1926] Can. 


Ir. 243. 
Can.—Armand v. Carr, 
Si GP obs (1925173 DomLR 592 [al- 
need app 28 OntWN 310, 29 OntWN 

Alta.—Turnbull vy. Graham, 14 Alta. 
L. 125, 44 DomLR 682, [1918] 3 West 
Wkly 1033. 

60 Que. 


Que.—Pleau_ v. 
Super. 48. 

“One who, in sudden emergency, 
acts according to his best judgment, 
or who, because of want of time in 
which to form that judgment, omits 
to act in the most judicious manner, 
is not chargeable with negligence, 
and there is no liability for an in- 
jury inflicted by one upon another 
even though the injured person be 
free from fault, if the cause produc- 
ing it was unusual, and one which 
reasonable and careful human fore- 
Sight could not have foreseen and 
guarded against. If the defendant 
was not guilty of want of ordinary 
care, it must be considered an in- 
evitable accident.’’ Leslie v. Catan- 
zaro, 272 Pa. 419, 428, 116 A 504. 

[a] Collision with sled._—The rule 
has been applied to a collision with 
a sled coasting downhill as the au- 
tomobile was going up. Post v. Rich- 


Forget, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 592] 


precluded from recovering for injuries to himself 
or his machine® if an accident oceurs, even though 
a course of action other than that which he pursues 
might be more judicious,°® provided he exercises 
ordinary care in the stress of circumstances to avoid 


an accident. 


The sudden emergency doctrine is not an excep- 
tion to the general rule requiring ordinary care in 
the operation of an automobile,®® but the emergency 


is one of the circumstances to be 
ardson, 273 Pa. 56, 116 A 531; Leslie 


v. Cantanzaro, 272 Pa. 419, 116 A 
504; Stickler v. Catanzaro, 86 Pa. 
Super. 63. 

[b] Collision with bicycle.— 


Where an automobilist, at a street in- 
tersection, suddenly discovers a bi- 
cycle coming toward him out of con- 
trol, and speeds up to avoid a col- 
lision, he is not liable if the bicycle 
runs into the automobile, although 
another course might have been more 
judicious. McGowan v. Tayman, 144 
Va. 358, 132 SE 316. 

95. Cal.—Kearney v. Castellotti, 
55 Cal. A. 541, 203 P 1029; Jensen v. 
Fish, 54 Cal. A. 304, 201 P 954. 

Mo.—Garvey v. Ladd, (A.) 266 SW 


727; Williams v. Kansas City, (A.) 
177 SW 783. 

Tex.—Graham y. Hines, (Civ. A.) 
240 SW 1015. 

Vt.—Hatch v. Daniels, 96 Vt. 89, 
ASLO 5: 

Wash.—Wood v. Lawrence, 122 


Wash. 698, 210 P 193. 

Ont.—Wallace v. Davis, 31 OntWN 
202 (set out infra § 736). 

[a] Attempt to stop instead of 
turning.—Where plaintiff saw a car 
facing him on the wrong side of the 
road and proceeded on his way as- 
suming that such car would turn to 
its own proper side of the road, and, 
when he discovered that the car was 
standing still, attempted to stop his 
car, but his wheels slipped on the 
frosty grass on which they were 
‘running and -qa collision resulted, 
plaintiff was not guilty of contribu- 
tory negligence as a matter of law, 
although he might have avoided a 
collision by turning out to the left. 
Hatch v. Daniels, 96 Vt. 89, 117 A 


105. 

{[b] Statute requiring highest de- 
gree of care.—‘‘We can hardly bring 
ourselves to the view that the above 
mentioned statute [statute requiring 
operator to exercise the highest de- 
gree of care] should be so construed 
as to mean that even if an operator 
of a motor vehicle is, without fault on 
his part, suddenly confronted with 
an impending peril emanating from 
a source other than himself, never- 
theless he must, under such circum- 
stances, exercise the highest degree 
of care in extricating himself or he 
will be guilty of contributory negli- 


gence.” Garvey v. Ladd, (Mo. A.) 266 
SW 727, 731. 
96. Cal.—Lloyd v. Boulevard Ex- 


press, (A.) 249 P 837; Carnahan v. 
Motor Transit Co., 65 Cal. A. 402, 224 
P 143; Uhl v. Fertig, -56 Cal. A. 718, 
206 P 467; Kearney vy. Castellotti, 55 
Cal, A. 541, 203 P 1029. 

Ind.—Mayer v. Mellette, 65 Ind. A. 
54, 114 NE 241. 

Pa,—Leslie v. Catanzaro, 272 Pa. 
419, 116 A 504. ’ 

Va.—Lavenstein v. Maile, 132 SE 


844; McGowan v. Tayman, 144 Va. 
358, 1382 SE 316. i 
Eng.—Sandys v. Harrison, [1926] 


Ir, 2438. 

Can.—Armand v. Carr, [1926] Can. 
S. C. 575, [1926] 3 DomLR 592 [al- 
lowing app 28 OntWN 310, 29 OntWN 
302]. ‘ 

“Where a person discovers himself 
in sudden peril, without sufficient 
time to weigh all of the surrounding 
circumstances, that the act which he 
may then do is not a negligent one, 
even though it may appear, upon 
reasoned consideration, that his 
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self. 
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sideration in determining whether the operator has 
exercised reasonable care,®® and the doctrine cannot 
be extended so as to justify the driver in disregard- 
ing the rights of others in the effort to save him- 


Where the automobilist created the emergency, 


taken into con- 


choice was unwise.” Uhl v. Fertig, 
56 Cal.A. 718, 724, 206 BP. 467: 

97. Cal.—Carnahan v. Motor Tran- 
sit Co., 65 Cal. As. 402, .224: P’ 1435 
Hagenah vy. Bidwell, 46 Cal, A. 556, 
1895P 799. 3 

Me.—Gravel v. Roberge, 134 A 375. 

Okl.—Wilson vy, Roach, 101 Okl. 30, 
222 P 1000. 

Pa.—Post v. Richardson, 273 Pa. 
56, 116 A 581; Leslie v. Catanzaro, 
272 Pa. 419, 116 A 504. 

ms I.—Kosrofian v. Donnelly, 117 A 
421. 

S. C.—Barkshadt v. Gresham, 120 
S.C, 219, 112, SH 923. 

Vt.—Lee v. Donnelly, Wt. A124; 
THiS, A542) 

RP ASD: 
144 Va. 
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Va.—Lavenstein v. Maile, 
844; McGowan v. Tayman, 
358, 132 SE 316. 

Eng.—Armand v. Carr, [1926] Can. 
S.-C) 575, [1926] 3 DomLR 592 [al- 
lowing app 28 OntWN 310, 29 OntWN 
302]. 

AS res v. Zavitz, 24 OntWN 
127, 

Que.—Pleau v. 60 Que. 
Super, 48. 

“Tf the defendant’s course was one 
that an ordinarily prudent and care- 
ful driver, put in his place, might 
have taken, he is relieved from lia- 
bility; otherwise, not. His own judg- 
ment or impulse is not in any situa- 
tion, emergent or otherwise, the law’s 
ecriterion.”’ Gravel v. Roberge, (Me.) 
134 A 375. 

“An automobile driver, who by the 
negligence of another, and not by his 
own negligence, is suddenly con- 
fronted by an emergency and is com- 
pelled to act instantly to avoid an 
accident or injury, is not guilty of 
negligence if he makes such a choice 


Forget, 


as a person of ordinary prudence 


placed in such a position might make, 
even though he did not make the 
wisest choice; and whether: he used 
reasonable care under the circum- 
stances is ordinarily a question for 
the jury.” Lavenstein v. Maile, (Va.) 
132 SE 844, 847. 
[a] Advancing instead of backing, 
Although a person may be free of 
responsibility for error or lack of 
judgment when he acts under the 
influence of a panic caused by com- 
plainant, this principle does not ap- 
ply in the case of an automobile ac- 
cident when a pedestrian is, through 
his own fault, struck by a car and 
the driver, being unnerved, advances 
instead of backing up and runs over 
the victim. Pleau v. Forget, 60 Que. 
Super, 48. 

98. Gravel v. Roberge, (Me.) 134 
Al 3T5 

99. Gravel v. Roberge, supra. 

[a] “The test question is whether 
the defendant acted as an ordinarily 
prudent and careful man would have 
done under the same circumstances. 
The emergency is one of the circum- 
stances contemplated by the rule.’ 
Gravel v. Roberge, (Me.) 134 A 375. 

1. Adams vy. Parish, 189 Ky. 628, 
225 SW 467; Strobert v. Pimm, (N. J. 
Sup.) 126 A 408 

{a] Running up on sidewalk to 
avoid collision.—‘‘The idea that the 
driver of an automobile, who, for the 
purpose of avoiding a collision with 
another vehicle, runs blindly up onto 
the sidewalk, without regard to the 
danger that threatens people lawfully 
there, is in the exercise of due care, 
is a proposition which has not yet 


or brought about the perilous situation, through his 
own negligence, he cannot avoid liability for an in- 
jury on the ground that his acts were done in the 
stress of emergency.” 


met with the approval of the courts, 
So far as we know, and, in our judg- 
ment, is not likely to do so in the: 
future.’ “Strobert v. Pimm, *CNGds: 
Sup.) 126 A 408. 

{b] Running down pedestrian to 
avoid collision.—Where a pedestrian 
walking east on the south side of a 
street and approaching an intersec- 
tion after glancing to either side. 
proceeds to cross the street without 
knowing that an automobile also pro- 
ceeding east is coming up behind 
him, and such automobile without 
warning turns south on the inter- 
secting street and strikes him when 
he is within four feet of the side- 
walk which he is approaching, the 
automobile being on the left-hand 
side of the intersecting street into 
which it is turning, the driver is 
guilty of negligence even though he’ 
was at the time in a position of peril 
by reason of the approach of a large 
car traveling west on the wrong side 
of the street. Adams v. Parish, 189 
Ky. 628, 225 SW. 467. 


2. Ark.—Wells v. Shepard, 135 
Ark. 466, 205 SW 806. 
Cal.—Rhodes_ v. Firestone Tire, 
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Howard v. Worthington, 50 Cal. A. 
D0, Go ae Oos 
Conn.—Pietrycka v. Simolan, 98. 


Conn. 490, 120 A 310. 

Del.—Dwarkin v. Johnson, 30 Del. 
581, 110 A 44, 

Fla.—Florida Motor Transp. Co. v. 
Hillman, 87 Pla. 512, 101 S 31. 

Tll.—Delohery v. Quinlan, 210 Tl. 
Ay 321: 

Iowa.—Shields v. Holtorf, 199 Iowa 
37. 201 NW 63. 

Ky.—Knapp v. Gibbs, 211 Ky. 278, 
277 SW 259; Adams v, Parish, 189 
Ky. 628, 225 SW 467. 

La.—Southall v, Smith, 151 La. 967, 
92 S,402, 27 ALR 1194. 

Mich.—wWilson _ yv. 21915 
Mich. 94, 161 NW 924. 
pyro 7 ORNs v. Ladd, (A.) 266 SW 

N. Y.—Van Ingen v. Jewish’ Hos- 
pital, 182 App. Div. 10, 169 NYS 412 
[aff 99 Misc. 655, 164 NYS 822, and 
aff 227 N. Y. 665 mem, 126 NE 924 


Johnson, 


mem]. 

ge ev onatci v. Maile, 132 SE 
Wash.—Gosa v. Hyde, 117 Wash. 

672, 202 P 274; Hellan v. Supply 


Laundry Co., 94 Wash. 683, 163 P 9; 
Ballard v. Collins, 63 Wash. 498, 115 
P 1050; 

W. Va.—Chaney v. Moore, 101 W. 
Va. 621, 134 SE 204, 47 ALR 800. 

Wis —Siegl v. Watson, 181 Wis. 
619, 195 NW 867. 

Alta.—Oakshott v. Powell, 6 Alta. 
L. 178, 12 DomLR 148, 24 WestLR 
654, 4 WestWkly 983. 
pene v. Fraba, 10 OntWN 

“One can not shield himself behind 
an emergency created by his own 
negligence.” Wells v. Shepard, 135 
Ark. 466, 469, 205 SW 806, 

“An automobile driver cannot put 
himself in a position where, in order 
to save himself, he must run into 
some one else, and then plead that he 
could not help it, and therefore is not 
liable.” Southall v. Smith, 151 La, 
967, 969, 92 S 402, 27 ALR 1194. 

{a] Violation of rules of road.— 
“An automobile driver may not vio- 
late the rules of the road, and then 
invoke the doctrine of sudden emer- 
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Where there was ample time and space to avoid 
an accident, the sudden emergency rule does not ap- 


ply.® 


Acts after emergency. The emergency rule ap- 
plies only to an error of judgment with respect to 
the steps taken to avoid the danger suddenly thrust 
upon the driver,* and cannot be successfully invoked 
to relieve him of the consequences of negligent 
management of his car after the emergency is past.® 

[§ 593] 5. Willful or Wanton Acts or Conduct. 
Where the injury is caused by willful or wanton 
acts of the person operating the motor vehicle, re- 


gency to relieve himself from liabil- 
ity to another who is injured as a 
result of his violation of such rules. 
The rule is applicable to those who 
are themselves without fault, not 
those who are at the time commit- 
ing a wrong.’ Simonson v. Huff, 124 
Wash. 549, 556, 215 P 49. 

[b] Improperly turning out to 
left.—Where the driver of an auto- 
mobile traveling on the right side of 
the street swerved to the left to 


avoid a vehicle coming from the 
opposite direction, when there was 
no obstacle to his turning to the 
right, and in so swerving he ran 


upon the curb and injured .another 
person, the jury might well find that 
the emergency did not arise until 
after he turned to the left, and that 
it was due to, and created by, such 
negligent act. Carpenter v. Camp- 
bell Auto. Co., 159 Iowa 52, 140 NW 
225. 

[c] Passing street car. — (1) 
Where the driver of an automobile 
attempted to pass between a street 
car and the sidewalk on the side of 
the car at which passengers got on 
and off, and two children ran out 
from the sidewalk, and in order to 
avoid them the driver swerved toward 
the car and struck a person who was 
in the act of boarding it, he could not 
escape liability upon the ground that 
he acted in an effort to avoid danger 
in a sudden emergency. Oakshott v. 
Powell, 6 Alta. L. 178, 12 DomLR 148, 
24 WestLR 654, 4 WestWkly 983. 
(2) Where defendant was proceeding 
east on a street in the center of 
which were two car tracks, and for 
the purpose of avoiding passengers 
alighting from an eastbound car 
which had stopped he turned to the 
left onto the north track and then 
heard another street car approaching, 
and, believing that he did not have 
time either to pass between the two 
cars or to reverse and get behind the 
ear which had stopped, he drove to 
his own left-hand side of the street 
where there was not room for two 
automobiles to pass between the curb 
and the north car track, and there 
collided with plaintiff's car which 
was proceeding in the opposite direc- 
tion, he was not entitled to excuse his 
acts on the ground that they were 
done in a sudden emergency. Ballard 
v. Collins, 683 Wash. 493, 498, 115 P 
1050 (“The vice of the argument is 
that the proximate cause of the ac- 
cident was the act of the appellants’ 
driver in turning to the left of the 
inbound car, instead of waiting for 
it to pass on. He testified that he 
was not pressed for time. He knew 
that the street was narrow, and that 
there was not room for two machines 
to pass in the street on the north 
side of the north car track. It was 
dark, and it would seem that, under 
the conditions that surrounded him, 
common prudence would have dic- 


tated that he should not place his 
machine north of the south car 
track’’). 

[d] Speeding.—(1) A person may 


not operate a car at an excessive and 
unlawful speed so as to prevent its 
reasonable control in an emergency, 
and then be permitted to say after 
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jured.? 
To constitute 


operator of the 


the emergency arose that he did all 
he reasonably could with the means 
at his command to avoid the injury. 
Knapp v. Gibbs, 211 Ky. 278, 277 SW 
259. (2) Under LL. (1915) p 394 § 23, 
inhibiting driving of a motor vehicle 
in other than a careful and prudent 
manner, or at a greater speed than 
is reasonable and proper, having due 
regard to the traffic and use of the 
way by others, the driver of an auto 
stage, who, at a time and place when 
and where, aS he knew, there was 
likely to be much travel along and 
across the road, was driving so that, 
when swerving to avoid a pedestrian 
suddenly stepping back into his way, 
he was unable to avoid striking an 
auto rightfully at the side of the 
road, forty feet beyond the pedes- 
trian, and ten feet to the right of the 
stage, was guilty of negligence. Nor- 
ris v. Hadfield, 124 Wash, 198, 213 P 
934, 216 P 846. 

3. Rhodes v. Firestone Tire, etc., 
Cow SinCal An 569) 019% wee OZ nSehin= 
Ty v. Lambert, 70 Wash. 72, 126 P 
0. 

[a] Where the driver got rattled 
when a bicycle crossed the road a 
considerable distance ahead of him 
and drove his car in a devious route 
resulting in striking the bicycle afier 
it was entirely clear of the roadway, 
the case is not one of acting in a sud- 
den and unexpected emergency. 
Tschirley v. Lambert, 70 Wash. 72, 
126 P 80. 

4. Stebbins v. Doane, 84 Pa. Super. 
495. 

5. Stebbins v. Doane, supra. 
[a] Tllustration.—A collision be- 


tween plaintiff’s car and defendant’s. 


car was narrowly averted by plaintiff 
turning sharply to the right and de- 
fendant turning to the left. Plaintiff, 
who was blind in his right eye, after 
escaping the collision, directed his at- 
tention to discovering the license 
number of defendant’s car, and his 
own car ran diagonally across the 
dirt and grass road, the gutter and 
the concrete sidewalk, into a tele- 
phone pole, and was considerably 
damaged. It was held that defend- 
ant was not liable because plaintiff's 
“duty, in the circumstances, was to 
guide and control his car, as best 
he was able, so as to avoid injury to 
him or his car. He was blind in the 
right eye, and on turning his car to 
the right could not see the license 
number of defendant’s car without 
directing his good eye to the left and 
away from the direction he was go- 
ing; and while thus occupied in get- 
ting defendant’s license number, he 
could not see where his car was go- 
ing. His one thought seems to have 
been to find out defendant’s license 
number. He was more intent on that 
than he was on steering his car to 
safety. With a space of twenty-two 
feet in width between defendant’s car 
and the line of telephone poles, it is 
idle to say that he could not have 
steered his car So as to avoid a 
head-on collision with the pole if he 
had been paying attention to his car 
instead of being ‘bound to get that 
number.’ His own negligence or 
want of care contributed to the col- 
lision with the pole and precludes his 
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covery may be had therefor,® notwithstanding con- 
tributory negligence on the part of the person in- 


willfulness or wantonness within 


the meaning of this rule, the acts or conduct of the 


motor vehicle causing the injury 


must be done intentionally,’ under circumstances 
which show that the operator is conscious, from his 
knowledge of existing conditions, that it is probable 
that injury will result from his acts or omissions, 
and nevertheless proceeds with reckless indiffer- 
ence as to the consequences;* but it is not necessary 


recovery for the damages resulting 
therefrom.’ Stebbins v, Doane, 84 
Pa. Super. 495, 498. 

6 Walldren Express, etc., Co. v. 
Krug, 291 Ill. 472, 126 NE 97; Mueller 
v. Dewey, 159 Minn. 1738, 198 NW 428; 
McNabb v. Gannaway, 3 Tenn. Civ. A. 
78; Ludke v. Burck, 160 Wis. 440, 152 
NW 190, LRA1915D 968. 

7, Ala.—Cargall v. Riley, 209 Ala. 
183, 95 S 821; Adler v. Martin, 179 
Ala. 97, 59 S 597; McVoy v. Chassin, 
17 Ala. A. 646, 88 S 29; Blalack v. 
Blacksher, 11 Ala. A. 545, 66 S 863; 
Taxicab, etc., Co. v. Cabaniss, 9 Ala. 
As D49) 6380S 174: 

Cal.—Moreno vy. Los Angeles Trans- 
fer) Coiyt44> Cal.! “Ay T5d15 18 6m Pao oor 
Tognazzini v. Freeman, 18 Cal. A. 
468, 123 P 540. 


Il).—Walldren Express, ete., Co. 
v. Krug, 291 Ill; 472, 126 NE 947; 
Land v. Bachman, 223 Ill. A. 472; 


Krug v. Walldren Express, etc., Co., 
oa Ill, A. 18 [aff 291 Ill. 472)°129 Nag 

Minn.—Mueller v. Dewey, 159 Minn. 
173, 198 NW 428. 

Pa.—McGinley v. Weisinger, 26 Pa. 
Dist. 1116. 

S. C—Spillers vy. Griffin, 109 S. C. 
78, 95 SE 133, LRA1918D 1193. 

Tenn.—Mason v. Burgess, 8 Tenn. 
Civ. A. 138; McNabb vy, Gannaway, 3 
Tenn. Civ Aa vss 

Wis.—Ludke v. Burck, 160 Wis. 440, 
152 NW 190, LRA1915D 968. 

[a] Reason for rule.—‘‘Contribu- 
tory negligence is not a defense to 
wilfulness, because the parties are 
not equally to blame.” Spillers v. 
Griffin, , 109 S. .C. 78) (Si Sob SEtos.s 
LRA1918D 1193. 

{[b] Person injured violating ordi- 
nance.—The fact that a boy who was 
injured by an automobile truck was 
playing baseball on the street in vio- 
lation of a city ordinance will not 
bar a recovery where such playing 
was not the proximate cause of the 
accident and the accident occurred 
through the willful and wanton con- 
duct of such driver. Krug v. Wall- 
dren Express, etce., Co., 214 Ill, A. 
18 [aff 291 Ill. 472, 129 NE 97]. 

Contributory negligence generally 
ae inte 906 et seq. 

¥ ordon vy. Stadelman 4 
A. 255. A 

9. Ala.—Godfrey v. Vinson, 215 
Ala. 166, 110 S 13; Feore v. Trammel, 
212 Ala. 325, 102 S 529; Ford v. Han- 
arian eee 202, 96 S 349. 

al.—Graybiel, v. Auger . 
679, 522 P b35. | Coe eS ae 

onn.—Kearns y, Widman, 94 n. 
wate 108 A 661. a ies 

1l.—Gordon y. Stadelm 5 
Kee an, 202 Ill 


‘Kan—Dildine v. Flynn, 11 
563, 227 P 340. ; ees. 
y.—Barnes y. 190 B 
ee 227 SW 578. Hy 
inn.—Mueller vy. Dewey, 159 Minn. 
173, 198 NW 428. us iN 
t.—Wellman v. Mead, 9 fs 
107 A 396. 2 Nias 
[a] Wantonness may be inferred 
(1) from evidence that a heavy truck, 
in the dark and without lizhts or 
signal of approach was, in violation 
of city ordinances, driven at a high 
rate of speed from one street into 


Eastin, 


a SEER ates 2S EAS 0S EE Se a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“0 


e 


-complaint.” 
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that the driver should have any ill will toward the 
Willfulness or 
shown where the operator, seeing a person in peril 
of being injured by the automobile, fails to use 
reasonable effort to avoid an accident,!t or where 
he cuts in ahead of another vehicle in such a man- 
ner as to crowd the latter off the road.'? 
lessness alone is not sufficient,4* nor can willfulness 
or wantonness be predicated on mere operation of 
the car at an unreasonable’ or unlawful’ speed, 
or upon mere violation of some other traffic regu- 
lation,'® unless special conditions of danger are 
So also where the main cause 
of an accident is unexpected failure of the brakes 
to hold, the operator of the car is not chargeable 


person injured.?° 


known to exist.!7 


with willfulness or wantonness.!® 


One who permits an intoxicated person to drive 
his ear, as a result of which it is involved in a 
collision, is not guilty of a willful and malicious 
injury in such sense that a judgment against him 
for injury sustained in such collision will not be 


another much used street and 
against another vehicle which was 
earrying lights. Ford v. Hankins, 209 
Ala. 202, 96 S 349. (2) Where de- 
fendant, having sufficient intelligence 
and experience to apprehend the pos- 
sible consequences of his act, al- 
though practically unacquainted with 
the road he was traveling, of his 
own volition and in violation of the 
statute relating to speed, drove his 
automobile carrying four passengers 
for hire through a fog so thick that 
as the car was lighted he could not 
See more than seven feet ahead, at 
the rate of thirty-five or forty miles 
per hour, over a wet and slippery 
macadam road, being fully aware of 
the danger from skidding if the 
brakes were suddenly applied, his act 
may be found to be willful and mali- 


cious. Wellman y. Mead, 93. Vt. 322, 
107 A 396. 
{[b] Willfulmess and wantonness 


distinguished.—‘‘To establish a will- 
ful or intentional injury the proof 
must establish the same was inflicted 
designedly and intentionally; to con- 
stitute wantonness, that the party 
charged, or his servant acting for him 
in the premises, was conscious of 
the conduct which caused the injury, 
and conscious, from his knowledge of 
the existing conditions, that injury 
would likely or probably result from 
his conduct or omission to act, and 
with reckless indifference to conse- 
quences he consciously and intention- 
ally did the wrongful act or omitted 
to do or discharge some known duty 
in the premises which produced the 
injurious result declared for in the 
Feore v. Trammell, 212 
Ala. 325, 330, 102 A 529. 

[ce] ‘Wantonness does not appear 
where defendant was driving at a 
speed not suggesting any reckless 
disregard of the rights of pedestrians, 
when plaintiff undertook to cross the 
street ata place other than a regular 
crossing, and a very short time 
elapsed between defendant’s discov- 
ery of her peril and the collision, and 
defendant made an effort, although 
perhaps misdirected, to stop the ma- 
chine, and made unusual efforts to 
warn plaintiff of her danger. Salter 
v. Carlisle, 206 Ala. 163, 90 S 283. 

10.. Krug v. Walldren Express, 
ete, Coy 2147IN} Av 18 fafi<291 Til. 
472, 129 ‘NE 97]. 

ital Granberry v. Barter, 209 Ala. 
257, 96 S 148; Kearns v. Widman, 
94 Conn. 257, L208 “A 166); Krug: v. 
Wallidren Express, etc., Co., 214 Yl. 
A. 18 [aft 291 Til. 472, 129 NE 97]. 

[a] Passenger alighting from 
street car.—The driver of an auto- 
mobile is guilty of gross and culpa- 
ble negligence where he operates his 
car at a reckless rate of speed toward 
a trolley car from which a passenger 
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wantonness is 


Reck- 


eetueedy ose 
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discharged in bankruptey.’® 

Willfulness which proximately contributes to 
causing a collision between motor vehicles precludes 
a recovery for injuries received in such collision,”° 
even though the operator of the other motor vehicle 
was also guilty of willfulness.*? 

[§ 594-595] 6. What Law Governs.”” 
tion is brought in one state for damages on account 
of an automobile injury which occurred in another 
state, the rights of the parties must be determined 
according to the law of the state where the injury 


Where ac- 


[§ 596] D. Care as to Equipment and Condition 
of Vehiclet?—1. In General. 
vide with more or less specific detail as to certain 


Statutes usually pro- 


equipment which motor vehicles are required to 


have.*? 


is alighting, and although he sees 
the trolley car and the passenger, 
gives no warning of his approach and 
fails to slacken speed, or to stop or 
even try to, but actually increases 
the speed of his car and runs down 
such passenger. Keains v. Widman, 


94 Conn. 257, 108 A 661. 
[b] Boys playing hall. — The 
driver of an automobile truck is 


guilty of willful negligence where he 
sees boys playing ball in the street, 
and proceeds on his way recklessly 
and injures a boy who is running, 
oblivious to the danger. 
Walldren Express, etc., Co., 
A. 18 [aff 291 Ill. 472,.129 NE 97]. 
[ec] Child in road.—It is wanton 
misconduct on the part of an auto- 
mobile driver, after seeing a young 
child in the road, to continue to run 
his car at a high rate of speed until 
within a short distance of him, with- 
out signal or warning. Granberry v. 
Barter, 209 Ala, 257, 96 S 148. 


12. Mueller. v. Dewey, 159 Minn. 
173, 198 NW 428. 
13. Bowles vy. Lowery, 5 Ala. A. 


555,759 S696: 

14. Jenkins v. Skelton, 21 Ariz. 
663, 192 P 249; Enochs v. Trevett, 
229 Ill. A. 235. 


15. Ruwisch v. Knoebel, 233 Ill. A. 
526; Emochs v. Trevett, 229 Ill. A. 
235. 

16. Enochs v. Trevett, supra. 

17. Godfrey v. Vinson, 215 Ala. 


166, 110 S 13, 15 (“There is evidence 
that defendant was running his car 
at a speed of about 25 miles per hour 
at 11 o’clock at night without lights 
(Code, § 6264), on the left-hand side 
of the street (Code, § 6266), ‘cutting 
the corner,’ turning into a street to 
the left without keeping to the right 
of the crossing (Code, § 6266). Any 
of these violations of law is negli- 
gence. Neither of them, standing 
alone, would be evidence of wanton- 
ness under all conditions, but they 
tend to show that disregard of the 
legal safeguards to human life which 
is rushing scores, even hundreds, to 
violent and untimely death. Under 
special conditions of danger, known 
to defendant, either may tend to 
support an inference of wantonness. 
Concurrent disregard of several legal 
duties has a cumulative effect’’). 
°18. Foley v. Wesson Memorial 
Hospital, 246 Mass. 363, 141 NE 113. 
[a] Illustration.—Where, in an 
action for injury to a pedestrian by 
a motor ambulance operated by de- 
fendant’s employee, it did not appear 
that the operator of the machihe 
saw plaintiff and it appearea that 
his failure to stop the antbulance 
before it left the road and struck 
plaintiff, who was on the sidewalk, 
was due mainly to the failure of the 
brakes to hold because of grease 


But even apart from any governmental 
regulations on the subject it 1s the duty of the 
operator of a motor vehicle to see that it is in 
a reasonably safe condition before operating it on a 
public highway,** and if he fails to exercise ordi- 


inside the brake band, there is not 
evidence sufficient to show willful, 
wanton, and reckless misconduct of 
the employee. Foley v. Wesson Me- 


-morial Hospital, 246 Mass, 363, 141 
NE 1138. 

19. Tippett v. Sylvester, (N. J. 
Sup.) 127 A 321. 

20. Spillers v. Griffin, 109 S. C. 
78, 80, 95 SE 133, LRAI918D 1193 
CAE there is no law to allow the 


defense of contributory wilfulness, 
so there is no law that allows a 
plaintiff to recover when he has him- 
self contributed wilfully as a proxi- 
mate cause to the injury. The plain- 
tiff must show his right to recover 
in law and in fact. The Courts, how- 
ever, are not bound to find legislative 
authority or the authority of the 
other cases stating the same facts 
before they can declare the law in a 
new aggregation of facts. ... When 
a plaintiff wilfully contributes, as 
the proximate cause to his own in- 
jury, he cannot recover, even though 
the defendant was wilful. If the par- 
ties were equally, in the same class, 
to blame in producing the injury, 
neither can recover’’). 

21. Spillers v. Griffin, supra. 

22. Conflict of laws generally see 
Conflict of Laws 12 C. J. p 427. 

23-41. Hall v. Hatheie 
464, 138 NE 925. 

[a] The rule applies to an action 
by a guest in an automobile for in- 
juries due to the negligence of the 
host in driving the automobile. Hall 
ee Hamel, 244 Mass. 464, 138 NE 

42. Liability of owner permitting 
operation of car in improper condition 
see infra § 835. 

Signaling device see infra § 628. 

43. See statutory provisions. 

44. Kan.—Tannahill v. Depositors’ 


244 Mass. 


eee etc., Co., 110 Kan. 254, 203 B 
09. 
Ky.—Williams v. Schmidt, 213 Ky. 


122, 280 SW 494. 

Mass.—Lonergan v. American R. 
Express Co., 250 Mass. 30, 144 NE 756. 

Mo.—Cabanne v. St. Louis Car Co., 
178 Mo. A. 718, 161 SW 597. 

N. Y.—Teich v. Ruppert, 201 App. 
Div. 682, 194 NYS 645. 

Or.—Foster v. Farra, 147 Or. 286, 
2935 240 Patsy 

Pa.—McGettigan v. Quaker City 
Auto: Co.,/ 20 Pas Dist. 47, 48, 38 Pa. 
Co. 259. 

“Those who use these dangerous 
machines on the public streets ought 
to be held to the highest degree of 
care... in seeing that the machin- 
ery is in good order and safe.” Mc- 
Gettigan v. Quaker City Auto. Co., 
supra. 

“An automobile, which is know- 
ingly unmanageable, is such a dan- 
gerous instrumentality that it is neg- 
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nary care 
by reason 


is hable for such injuries.*® 


is not required to search for hidden 


for an injury resulting from the existence of such 


ligence to allow its use on the high-! 
way.” Foster v. Farra, supra. 

[a] Steering gear.—‘‘It is cer- 
tainly negligence for a person to 
drive a car over an important high- 
way at a rapid rate of speed with the 
steering gear not under control.” 
Williams v. Schmidt, 213 Ky. 122, 125, 
280 SW 494. 

[b] Defective car as nuisance.— 
A Ford car, having a bent front axle 
and bent radius rods, and which 
Swerves and lurches from one side of 
a street to the other when it is be- 
ing propelled, is a nuisance, and the 
law pertaining thereto is the ordinary 
rule governing the care and keeping 
of dangerous instrumentalities, and 
the owners of it are bound to take 
exceptional precautions to prevent its 
doing mischief to persons or prop- 
erty. Tannahill v. Depositors’ Oil, 
etc., Co., 110 Kan. 254, 203 P 909. 

45. Tannahill v. Depositors’ Oil, 
ete., Co., supra; Parker v. Drake, 
(Mo. A.) 220 SW 1000; Daly v. Singac 
Auto Supply Co., (N. J.) 135 A 868; 
Foster v. Farra, 117 Or. 286, 243 P 
178. 

[a] Stalling of vehicle.—Plaintiff 
was negotiating for the purchase of 
a Ford truck from defendant and 
defendant arranged for a demonstra- 
tion of the truck at night and invited 
plaintiff to enter the truck. Before 
entering the truck plaintiff noticed 
that the lighting device did not work 
and called defendant’s attention to 
that fact and something was done or 
attempted to be done by defendant’s 
mechanic to remedy this condition. 
Thereafter plaintiff entered the truck 
and defendant’s servant drove it out 
from the garage onto the highway to 
demonstrate it. When it had gone 
about three hundred yards, the truck 
stalled and the lightS went out. 
Plaintiff got out of the truck to per- 
mit the operator to get out and crank 
it, and stood near the front of the 
truck waiting for the operator to get 
it started. While he was so stand- 
ing another automobile approaching 
from the rear ran into the truck and 
pushed or knocked it against plain- 
tiff, injuring him. In his action for 
such injury plaintiff claimed that de- 
fendant was negligent in having the 
truck equipped with defective parts 
and mechanism resulting in the stall- 
ing and in failing to have a rear light 
on the truck when it was stopped on 
the highway at night. It was held 
that a verdict holding defendant neg- 
ligent was justified. Daly v. Singac 
Auto Supply Co., (N. J.) 135 A 868. 

[b] Defective crank.—The owner 
of an automobile who, knowing that 
the crank or crank handle of his car 
is defective and will slip off the end 
of the shaft when in use, requests an- 
other person to crank the car for 
him on a dark night, and hands him 
the crank for immediate use without 
warning him that it is liable to come 
off the shaft, may be guilty of negli- 
gence resulting in liability for in- 
jury sustained by such person as a 
result of the crank coming off when 
he attempts to crank the car. Parker 
vy. Drake, (Mo. A.) 220 SW 1000. 


in this respect and injuries are caused 
of defects in the machine which might 
have been discovered and repaired by such care, he 
If, however, ordinary 
care is exercised; the mere fact that an injury re- 
sults because of some defect in the machine does 
not establish neghgence of the operator,*® and hence 
it is not negligence to operate a car whose de- 
fect is of such character that it is not hkely to 
cause injury to persons or property.** 
one who borrows a vehicle for use in an emergency 


' 
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a defect.48 


ulations. 


So. also, 


defects or liable 


46. Johnson v. Coey, 142 Ill. A. 
147 [aff 287 Ill. 88, 86 NE 678, 21 
LRANS 81]; Lonergan vy. American 
R. Express Co., 250 Mass. 30, 144 NE 
756; Wrightsman v. Glidewell, 210 
Mo. A. 367, 239 SW 574. 

[a] This rule has been applied to 
a defect in the steering apparatus. 
Wrightsman v. Glidewell, 210 Mo. A. 
367, 239 SW 574. 

47. Teich v. Ruppert, 
Div. 682, 194 NYS 645. 

[a] The lack of a lock on a switch 
box of an electric truck, which lock 
might be used for the purpose of fas- 
tening the switch box in case of an 
emergency such as stopping on the 
street or highway, does not of itself 
constitute negligence. Teich v. Rup- 
pert, 201 App. Div. 682, 194 NYS 645. 

48. Guile v. Snyder, 165 Ark, 221, 
263 SW 4038. 

{a] Dlustration.—Where defend- 
ant, requested by a doctor at a fu- 
neral to drive a sick woman home, 
borrowed a car for the purpose, the 
hub of which car, unknown to de- 
fendant, was ground out, and broke 
at the top of a hill, leaving defendant 
without a brake or control of his car, 
which rolled backward down the hill 
against plaintiff, defendant was not 
chargeable with negligence. Guile v. 
Snyder, 165 Ark. 221, 263 SW 403. 

49. Phillips v. Britannia Hygienic 
Laundry Co., Ltd., [1923] 2 K. B. 832 
Pati iL1 923%) diets: 53952 

[a] Illustration. — A regulation 
providing that “The motor car and 
all the fittings thereof shall be in 
such condition as not to cause, or 
be likely to cause, danger to any 
person on the motor car or on any 
highway,” made under a_ statute 
which provides a penalty, on sum- 
mary conviction, for breach of any 
regulation thereunder, is intended for 
the benefit of the public generally and 
not of an individual who may suffer 
detriment by reason of defective con- 
dition of a motor vehicle. Accord- 
ingly, where defendants, being the 
owners of a motor lorry, sent it toa 
firm of repairers of high reputation 
to be overhauled and repaired, and 
the repairers found one axle defec- 
tive and rethreaded and annealed it, 
considering a new axle not neces- 
sary, and shortly thereafter the de- 
fective axle broke and the wheel of 
the lorry came off and ran into plain- 
tiff's van causing injury, defendant 
not being guilty of negligence, plain- 
tiff could not predicate liability on 
such regulation. Phillips v. Britan- 
nia Hygienic Iaundry Co., Ltd., 
{1923] 2 K. B. 8382) faff [1923] 1 K. 
Babiads 

Right to invoke highway regula- 
tions generally see infra § 606. 

50. Cross references: 

Dimming or extinguishing headlights 
on meeting another car see infra 
§ 656. 

Failure to carry lights as a criminal 
offense see infra XIX, G, 


201 App. 


Lights: 
At crossing or intersection see 
infra § 693. 
Necessary to adequate lookout see 
infra § 626 


Who may invoke regulation. 
with a governmental regulation as to condition or 
equipment cannot be invoked as a ground of liabil- 
ity by a person who is not within the class for 
whose benefit or protection the particular regula- 
tion claimed to have been violated was made.*® 

[§ 597] 2. Lights®°°—a. Under Governmental Reg- 
When, as is usually the case, there are 
regulations with respect to the lights to be displayed 
by an automobile,®! due care requires compliance 
with such regulations,°* as to the number of lights,°# 
the nature and sufficiency thereof,°* their position on 
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A failure to comply 


On towed vehicles see infra § 753. 

On vehicle at rest or unattended 
see infra §§ 743-748. 

51. See statutory provisions. 

52. U.S.—Kelly v. Knabb, 300 Fed. 


256. 
Cal.— Carnahan v. Motor Transit 


Co., 65 Cal. A. 402, 224 P 143. 
Ga.—Nelson v. State, 27 Ga. A. 50, 
107 SE 400. 
Iil—Kehr v. Snow, etc., Co., 225 
Tll. A. 403. 
Iowa.—Hansen v. Kemmish, 208 
NW 277, 45 ALR 498; Whitlatch v. 
Iowa Falls, 199 Iowa 73, 201 NW 83. 
Ky.—Hardware Mut. Casualty Co. 


v. Union Transfer, etc., Co., 205 Ky. 
651, 266 SW 3682. 

Minn.—Cohen vy. Silverman, 153 
Minn. 391, 190 NW 795; Thomas v. 
Stevenson, 146 Minn. 272, 178 NW 
1021; Geiger v. Sanitary Farm 


Dairies, 146 Minn. 235, 178 NW 501. 
RO v. Seibert, (A.) 259 SW 

N. J.—Dwyer v. New York Tel. Co., 
CSU!) 135 ALTE. 


N. Y.—Giminski v. Irving, 210 App. 
Div. 343, 206 NYS 119. 
Oh.—Chesrown v.° Bevier, 101 Oh. 


St. 282, 128 NE 94; Webster v. Pol- 
lock}, £5; :Ohs Ay 02, 

Pa Curran v. Lorch, 247- Pa. 429, 
93 A 49 

Wash. 2: Walker v. Butterworth, 122 
Wash, 412, 210 P 8138. 

Wis.—Trudell v. James Cape, etc., 
Co., 187 Wis. 276, 202 NW 696. 

53. Cal.—Wurl v. Watson, 67 Cal. 
A. 625, 228 P 43. 

Conn.—Murphy v. Adams, 99 Conn. 
632, 122 A 398. 

Teor Noreen v. Gifford, 223 Ill. A. 

Minn.—Judkins_ v. 
Minn. 1, 187 NW 705. 

Mo.—Lawler vy. Montgomery, (A.) 
217 SW 856. 

N. Y.—Willie v. tere 193 App. 
Div. 826, 184 NYS 75 

Pa.—Curran y. ee 247 Pa. 429, 
93 A 492 

54. Cal.—Wurl v. Watson, 67 Cal. 
A. 625, 228 P 43; Western Indemn. 
Co, v. Wasco.Land, etc.,,Co., 51 Cal, 
A. 672, 197 P 390. 

Hay apes v. Gifford, 223 Ill. A: 

La.—Beard v. Morris, 156 La. 798, 
101 S 147. 

Mich.—Beebe v. Hannett, 224 Mich. 
88, 194 NW 542; Harnau v. Haight, 
189 Mich. 600, 155 NW 563. 

Minn.—Thomas vy, Stevenson, 146 
Minn, 272, 178 NW 1021. 

Mo.—Kendrick v. Kansas City, 237 
SW 1011; Lawler v. Montgomery, 
(A.) 217 SW 856. 

N. Y.—Pietraszewski v. American 
R. Express Co., 122 Misc. 98, 202 NYS 
262 [rev on other grounds 206 NYS 


Sprague, 152 


950 mem]. 

Pa.—Curran v. Lorch, 247 Pa. 429, 
93 A 492. 

Man.—Toronto Gen. Trusts Corp. 
yay 20 Man. 412, 15 WestLR 

[a] The use of oil lamps for head- 


lights instead of electric lamps is not 
negligence. Beard v. Morris, 156 La. 
798, 101 S 147, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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-§ 597] 


the vehicle,°> and the hours for lghting.®® 
duty of complying with such requirements rests on 
the operator of the car, whether or not he is the 
owner,°*’ and also rests on the owner when the car 
is being operated by his servant in his business.°§ 
Failure to observe statutory requirements as to 
lights is frequently regarded as negligence per se,°® 
although other cases regard such nonobservance as 
In this connection 


merely evidence of negligence.®° 
a very reasonable distinction has 


tween headlights and tail lights, it being considered 
that to drive without headlights is of itself negli- 


[b] In fog or smoke.—A statute 
requiring automobiles to carry lights 
which under normal atmospheric 
conditions are visible at least five 
hundred feet ahead, and which reveal 
objects one hundred and fifty feet 
ahead, and a city ordinance impos- 
ing the same requirements without 
specifying the atmospheric condi- 
tions, do not require that the lights 
be capable of illuminating objects 
one hundred and fifty feet ahead in 
fog or smoke. Kendrick v. Kansas 
City, (Mo.) 237 SW 1011. 

{[c] Extinguishment of headlights. 
—Provisions that every motor vehi- 
cle, when upon a highway at night, 
must carry two white lights visible 
at least two hundred feet and that 
a vehicle having electric headlights 
must dim or extinguish them when 
within two hundred and fifty feet of 
a vehicle approaching from the op- 
posite direction, must be construed 


together, and, after the extinguish-, 


ment of its ‘headlights, a car, can 
only proceed upon itS way when it 
has two other lights visible at least 
two hundred feet. Chandler v. Gif- 
ford, 223 Ill. A. 486. 

Adequacy for lookout purposes see 

infra § 626. . 
. 65. State v. Cavender, 162 Iowa 
572, 144 NW 310; Ross v. Willamette 
Valley Transfer Co.,,119 Or. 395, 208 
P 1088. 

{a] Front lights.—It is a sufficient 
compliance with a statute requiring 
automobile lights on the front of the 
vehicle for the lights to be on the 
dashboard in front of the driver and 
passengers, and they need not be on 
the extreme front of the vehicle. 
State v. Cavender, 162 Iowa 572, 144 
NW 310. 

{b] Rear light. — Noncompliance 
with a statutory requirement that a 
vehicle shall have a red light on 
the rear thereof is not excused by 
the fact that there was a red light 
on the left side thereof about two 
feet from the back, which was 
elaimed to be visible from the rear. 
Ross v. Willamette Valley Transfer 
Co., 119 Or: 395, 208 P 1088. 

56. See infra § 599. 

57. Luckie v. Diamond Coal Co., 
Ate@ala Ay 4685 183) Peasrs: 

58. Luckie v. Diamond Coal Co., 
supra. 

Liability of owner with respect. to 
operation of car by others generally 
see infra §§ 833-884. 

59. Ala.—Godfrey v. Vinson, 215 
Ala. 166, 110 S 13; Stewart v. Smith, 
16> Ala, 7A. 461, 78 S724. 

Cal.—Rush v. Lagomarsino, 196 
Cal. 308;.237 BP 1066; Garns v. Hal- 
pern, 193 Cal. 193, 223 P 545; Greene- 
ieheven Knoll) 73:CakvA. dy 23880 P. 163); 
Phillips v. Hobbs-Parson Co., 67 Cal. 
A. 199, 227 P 622; Hutchinson v. 
Miller & Lux, Inc., 60 Cal. A. 1, 212 
Pesos, 

Conn.—Murphy y. Adams, 99 Conn. 
632, 122 A 398. 

Ga.—Sheppard v. Johnson, 11 Ga. A. 
280, 75 SE 348. : 

Mich.—Gleason v. Lowe, 232 Mich. 
300, 205 NW 199. But see Michigan 
cases infra note 60. 

Minn.—Thomas v. Stevenson, 146 
Minn. 272, 178 NW 1021. 

Mont.—Knott v. Pepper, 74 Mont. 
236, 2389 P 1087. 
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The 


hghts.°* 
been drawn be- 


Oh.—Chesrown v. Bevier, 101 Oh. 
St. 282, 128 NE 94. 

Or.—Ross v. Willamette Valley 
Transter’Co;,, 119 2Orl? 395.) (248 P 
1088. 


Pa.—Clamper v. Philadelphia, 279 
Pa, 385, £24 A 132. 

Wash. — Danielson v. Carstens 
Packing Co., 121. Wash. 645, 210 P 12; 
Ballard v. Collins, 63 Wash. 493, 115 
P 1050. ( 

[a] Operation of motor cycle 
without proper headlight is negli- 
gence. Garns v. Halpern, 193 Cal. 
193), 228 PP, 545. 

60. Mass.—Lounsbury v. McCor- 
mick, 237 Mass, 328, 129 NE 598. 

Mich.—Zoltovski v. Gzella, 159 
Mich. 620, 124 NW 527, 134 AmSR 
752, 26 LRANS 435; Wright v. Crane, 
142 Mich. 508, 510, 106 NW 71. But 
see Michigan case supra note 59. 

N. J.—Halpin v. Tillou, (Sup.) 126 
A 665, 665. 

N. Y.—Giminski v. Irving, 210 App. 
Div. 343, 206 NYS 119. 

“A failure to obey provisions of 
the traffic law [as to displaying 
lights], although evidential on the 
question of negligence, is not con- 
clusive upon that point.” Halpin v. 
Tillou, supra. 

“Whether it is the exercise of due 
eare to run such a machine in the 
dark without the warning to one ap- 
proaching from the opposite direction 
which a headlight affords is, we think, 
a question for the jury.” Wright v. 
Crane, supra. 

61. Berkovitz v. American River 
Gravel Co., 191 Cal. 195, 198, 215 P 675 
[appr Dohm vy. Cardozo, 165 Minn. 
193, 206 NW 3877] (“By the exercise 
of ordinary care, the driver of a mo- 
tor vehicle at night would always 
know whether the headlights were 
burning. ... The tail light, however, 
is not in the immediate view of the 
driver, whose attention is ordinarily 
directed ahead, and it cannot be the 
intention of the law that a watchman 
must be maintained over the rear 
light to observe whether it is con- 
stantly burning. It is well Known 
that with the best of care coal-oil 
lights, as well as electric lights, 
sometimes go out. If one drives a 
motor vehicle in the nighttime when 
he knows, or in the exercise of ordi- 
nary care ought to know, that the 
tail light is not burning, he is guilty 
of negligence. While ignorance. of 
the law is no excuse, ignorance of the 
fact, where ordinary care has been 
exercised, is a sufficient excuse’’). 

62. Cal.—Hutchinson v. Miller & 
Mux p.1ne., 060) Cale A, 212 i, 39'4* 
Western Indemn. Co. v. Wasco Land, 
eto (Cos, bis Call vAT R62 mot BS 8'90-3 
Fenn v. Clark, 11 Cal. A. 79, 103 P 944. 

Colo.—Martin v. Carruthers, 69 
Colo. 464, 195 P 105. 

Conn.—Murphy v. Adams, 99 Conn. 
632,.122 A 398. 


Ga.—Sheppard v. Johnson, 11 Ga. 
A. 280, 75 SI 348. 
Tll.—Kehr v. Snow, ete., Co., 225 


Til; A. 403: 

Ind.—Maxwell Gravel Co. v. Fisher, 
(A.) 151 NE 618. 

La.—Beard v. Morris, 156 La. 798, 
101 S 147; Johnston v. Worley, 3 La. 
A, 675. 

Mich.—Gleason v. Lowe, 232 Mich. 
300, 205 NW 199; Beebe v. Hannett, 
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gence, while driving with the tail light out is merely 
evidence of negligence, and may be excused if the 
driver exercised ordinary care to have it burning.*t 
The operator is hable for any injury which is proxi- 
mately caused by his nonobservance of requirements 
as to lights,°? and may not recover for damages from 
a collision with another automobile which would not 
have occurred if he had been carrying proper 
But the lack of proper lights does not 
impose liability for an injury of which it was not 
the proximate cause®* or bar recovery for an ac- 
cident to which it did not contribute.® 


224 Mich. 88, 194 NW 542; Hanser v. 
Youngs, 212 Mich. 508, 180 NW~409; 


Zoltovski v. Gzella, -159 Mich. 620, 
124° NW 527, 134 AmSR 752, 26 
LRANS 435. 

Minn.—Thomas vy. Stevenson, 146 


Minn. 272, 178 NW 1021. 
aap coene v. Seibert, (A.) 259 SW 

N. J.—Osbun v. De Young, 99 N. J. 
L. 204, 122 A 809. 

Pa.—Hardie v. Barrett, 257 Pa. 42, 
101 A 75, LRAI917F 444. 

Wash.—Morrison v. Conley Taxicab 
Co., 94 Wash. 436, 162 P 365. 

{a] In case of a collision between 
automobiles caused by defendant’s 
car having no headlights, plaintiff 
not having been negligent, defendant 
is liable. Maxwell Gravel Co. v. 
Fisher, (Ind. A.) 151 NE 618. 

63. Martin v. Carruthers, 69 Colo. 
464, 195 P 105; Meredith v. Claycomhb, 
(Mos SAS) 21.6) SS Wie OE VR oan ar. 
Luczka, 193 App. Div. 826, 184 NYS 
751; Pietraszewski v. American R. 
Express Co., 122 Misc. 98, 202 NYS 
262 [rev on other grounds 206 NYS 
950 mem]. 

[a] Lack of headlights on plain- 
tiff’'s car precludes a recovery by him 
for a collision with another auto- 
mobile which would not have oc- 
curred if he had carried the lights 
required. Martin v. Carruthers, 69 
Colo. 464, 195 P 105. 

64 Beard v. Morris, 156 La. 798, 
101 S 147; Gittings v. Schenuit, 122 


Md. 282, 90 A 51; McCartney v. 
British-American Metals Co., 99 N. 
J. L. 875, 124 A 114. See also Hol- 


saple v. Menominee County Superin- 
tendents of Poor, 232 Mich. 603, 206 
NW 529 (applying same rule to horse- 
drawn vehicle). 

[a] Failure to have two head- 
lights burning is not the proximate 
cause of an injury where the one 
that was burning gave sufficient 
light to enable the person injured to 
see the automobile. Beard vy. Morris, 
156 La. 798, 101 S 147. 

65. Gittings v. Schenuit, 122 Md. 
282, 90 A 51; Cothran v. Cleenewerck, 
235 Mich. 351, 209 NW 132; Gleason 
v. Lowe, 232 Mich. 300, 205 NW 199; 
Beebe v. Hannett, 224 Mich. 88, 194 
NW 542; Osbun v. De Young, 99 N. J. 
L. 204, 122 A 809; Clamper v. Phila- 
delphia, 279 Pa. 385, 124 A 132. See 
Carlton v. Boudar, 118 Va. 521, 88 SE 
174, 4 ALR 1480 (defendant is liable 
for injuries to a passenger in a 
taxicab resulting from a collision be- 
tween his automobile and the taxi- 
cab, although the taxicab did not 
earry the lights required by statute, 
where such taxicab did carry lights 
which rendered it clearly visible and 
the failure to carry the statutory 
lights had no causal connection with 
the collision). 

[a] Maving only one lighted lamp 
on the front of the automobile in- 
stead of two as required by statute 
does not bar a recovery for an acci- 
dent not caused or contributed to by 
this condition. Beebe v, Hannett, 224 
Mich. 88, 194 NW 542. ‘ 

[b] fhe absence of a tail light on 
a truck with the rear end of which 
another machine collided does not 
establish contributory negligence bar- 
ring recovery when the driver of 
the other machine saw the truck in 
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What constitutes visibility. It has been held 
that a statutory requirement that every automobile 
shall carry, at night, two lights which shall be ‘‘visi- 
ble’’ at least a specified distance ‘‘in the direction 
in which the motor is proceeding’’ is not complied 
with merely because the lights are such that they 
would be visible to a person looking toward them 
and stationed the specified distance ahead of the 
ear, but that in order to comply with the require- 
ment the rays of ght which the lamps shed must 
be visible for the specified distance, so that they 
would warn one who looked merely for the rays of 
light that headlights would be expected to throw 
and did not look directly toward the car.°® But it 
has also been held that such a requirement is com- 
plied with if the lighted lamps themselves are visible 
the specified distance away.®? 

[§ 598] b. In Absence of Governmental Regula- 
tions. It has been said that, in the absence of any 
governmental regulation requiring lights there is no 
duty on the operator of a vehicle to display lights 
thereon when it is operated at night,®* and that it 
is not negligence per se to travel at night without 
lights.®® It would seem, however, that such expres- 
sions, while technically correct, should be limited 
in their application, for it is obvious that cireum- 
stances may be such as to make it negligent to 
proceed along a highway at night without lights." 
Accordingly, an accurate statement of the rule is 
that there is no common-law duty to carry lights 
except such as may be implied from the duty to 
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exercise reasonable and proper care.”* 


Dimmers. In the absence of any statutory re- 
quirement, the owner of an automobile is not under 
a duty to have it equipped with dimmers.” 

[§ 599] c. Time for Displaying Lights. It is the 
duty of an automobilist to display hghts at the 
times required by regulations,’* which times are 
usually fixed with reference to sunrise and sunset,"+ 
and this duty is absolute regardless of actual light 
or darkness or weather conditions.7> ‘Where, how- 
ever, a statute, in addition to requiring lights at 
fixed times, also requires them at any other time 
when there is not sufficient ight within the lateral 
boundaries of the highway to reveal persons, ve- 
hicles, and objects therein for a specified distance, 
the duty to have lights at such times is contingent 
upon actual conditions as to hght existing at the 
particular time.*® It has been held not negligent 
to fail to carry lights or fail to display lights at 
times when the regulations do not require them to 
be displayed,** but in view of the basic requirement 
of reasonable care at all times’® such a rule cannot 
be regarded as inflexible,’ and it has accordingly 
been held that it may constitute negligence to fail 
to display lights when it is so dark that they are 
actually necessary, although regulations do not re- 
quire lights at that particular time.®° 

[§ 600] 3. Brakes.81 The exercise of ordinary 
care’? requires the owner or operator of a motor 
vehicle to have the vehicle equipped with adequate 
brakes,** to see that they are in such condition that 


ample time to avoid hitting it but 
expected to pass it to the left and 
was prevented from doing so by a 
car coming from the opposite direc- 


tion. Cothran v. Cleenewerck, 235 
Mich. 351, 209 NW 132. 
66. Thomas v. Stevenson, 146 


Minn. 272, 274, 178 NW 1021 (“If de- 
fendant’s construction is the correct 
one, then the provision is nugatory. 
Headlights would not be required at 
all. <Any. conceivable light, even a 
lighted match, could be seen at night 
200 feet away’’). 

Illumination of road for benefit of 
driver see infra § 626. 

67. Gillies v. Lye, 58 Ont. L. 560, 
563, 30 OntWN 50, [1926] 2 DomLR 
984 [allowing app 29 OntWN 336, 
[1926] 1 DomLR 403] (‘‘there can 
be no doubt that the language quoted 
means what it says, that is, that the 
lamp casting a light—the lighted 
lamp—shall be clearly visible 200 
feet away. It is not the objects 
jlluminated by the lamp that are to 
be clearly visible 200 feet away, but 
the light of the lamp. Even were the 
language ambiguous—which it is not 
—the provisions of sec. 10 (2) would 
shew that the interpretation adopted 
below is erroneous. No one could 
imagine that three lights of 4 candle 
power would illuminate clearly a road 
200 feet away. ... Nor, I think, can 
we find negligence against him 
{plaintiff] on the evidence. He had 
two ‘cowl’ lights of 4 candle power 
at the front end of his car, and he 
thereby complied with the Act. It 
may well be that the driver of the 
defendant’s car failed to observe them 
clearly, by reason of the dust, but 
there is no evidence to indicate that 
they were not clearly visible 200 feet 
away’’). 

68. Roper v. Greenspon, (Mo. A.) 
192 SW 149, 155; Webster v. Pollock, 
TS OM, VAS BN, 

“Generally speaking, at common 
law, the driver of a wagon upon a 
highway at night is under no duty to 
carry a light to warn others of the 
presence of his vehicle or its load.” 
Roper v. Greenspon, supra (horse- 


drawn vehicle). 

69. Kehr v. Snow, etc., Co., 225 Ill. 
A. 403, 408; Webster v. Pollock, 15 
Oh. A. 102. 

“We are not prepared to hold as a 
matter of law, in the absence of leg- 
islation or municipal enactment on 
the subject, that one traveling upon 
the highway upon a dark night is 
guilty of negligence if there are no 
signal lights upon the vehicle.” Kehr 
v. Snow, etc., Co., supra (where the 
foregoing language was used with re- 
spect to a horse-drawn vehicle). 

{a] “Until recent years, there was 
no legislative provision requiring one 
traveling on the public highway in 
the night season to carry lights, but 
since the advent of rapid motor vehi- 
cles, the legislatures of this state and 
others have deemed it wise to require 
people traveling on the public high- 
ways in such vehicles to have them 
lighted. ... Prior to these legisla- 
tive enactments, we think the prin- 
ciple had never been announced that 
it was negligence per se for a trav- 
eler on the public highway to fail 
to have his vehicle lighted. It wasa 
question whether, under all the cir- 
cumstances of each particular case, 
the failure to carry lights was negli- 
gence.” Webster vy. Pollock, 15 Oh. 
A LOZ LOK 

70. Iowa.—Hansen _ v. 
208 NW 277, 45 ALR 498. 

Ky.—Buford v. Hopewell, 140 Ky. 
666, 1381 SW 502. 

La.—Duffy v. Hickey, 151 La. 274, 
91 S 733. 

Mich.—Wright v, Crane, 142 Mich. 
508, 106 NW 71. 


Kemmish, 


Minn.—Cohen vy. Silverman, 153 
Minn. 391, 190 NW 795; Thomas y. 
See Ou: 146 Minn. 272, 178 NW 
1 : 


Mo.—Roper v. Greenspon, (A.) 192 
SW 149. 

Pa.—Curran v. Lorch, 247 Pa. 429, 
431, 93 A 492. 

“Tt is negligence to drive an auto- 
mobile at a very rapid rate at night 
without lights necessary to enable a 
person crossing the road to see that 
the automobile is coming.” Curran 


v. Lorch, supra, 

[a] The duty to keep a lookout 
carries with it the obligation to have 
and use the equipment of lights 
which make an adequate lookout pos- 
Sible. See infra § 626. 

71. Gillies v. Lye, 58 Ont. L. 560, 
30 OntWN 50, [1926] 2 DomLR 894 
{allowing app 19 OntWN 336, [1926] 
1 DomLR 408]. 

72. Roberts v. Phillips, 35 Ga. A, 
743, 184 SE 837. 

Requirement of dimming when ve- 
hicle approaching in opposite direc- 
tion see infra § 656. 

73. Pope v. Halpern, 193 Cal. 168, 
223 P 470; Turner v. Bennett, 161 
Iowa 379, 142 NW 999; Gleason v. 
Lowe, 232 Mich.. 300, 205 NW 199; 
Sawyer v. Giguere, 59 Que. Super. 
eau Coppola v. Deguire, 35 Que. K. B. 


74 See statutory provisions. 

75. Pope v. Halpern, 193 Cal. 168, 
223 P 470; Gleason v. Lowe, 232 Mich. 
300, 205 NW 199. 3 

76. Pope v. Halpern, 193 Cal. 168, 
223 P 470. 

77. Turner v. Bennett, 161 Iowa 
379, 142 NW 999; Coppola vy. Deguire, 
35 Que. K. B. 339. 

78. ‘See supra § 582. 

79. Knott v. Pepper, 74 Mont. 236, 
240, 239 P 1037. 

“But the mere fact that, in a given 
case, no violation of the statutory 
provision by the defendant is shown 
cannot preclude the plaintiff therein 
from showing the conditions existing 
at the time and the circumstances 
surrounding the accident with the 
acts and conduct of the defendant 
from which the jury may find, if war- 
ranted in doing so, that the defend- 
ant was in fact guilty of negligence.” 
Knott v. Pepper, supra, 

80. Knott v. Pepper, supra. 

81. Liability of owner permitting 
operation of car with defective brakes 
see infra § 835. 

82. Duty to exercise care gener- 
ally see supra § 582. 

83. Cal.—Wirthman vy. Isenstein, 
182 Cal. 108, 187 P 12; Menefee vy. 
Raisch Impr. Co., (A.) 248 P 1031; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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they can be used in stopping or controlling the 
speed of the vehicle,** and also requires that the 
operator be familiar with their use,*> and use them, 
if need be, to avoid accidents.°° This duty as to 
equipment is frequently embodied in statutes re- 
quiring that a motor vehicle operating upon the 
public highway shall be provided at all times with 
brakes adequate promptly to check the speed of 
and stop such vehicle.s’ Operation of a motor ve- 
hicle without adequate brakes, in violation of such 
a requirement, has been held to constitute negli- 
gence per se®® or prima facie evidence of an intent 
to violate the statute in this respect.*® The op- 
erator is liable for an injury caused by the defec- 
tive condition of ‘the brakes of his ecar,®° but the 
mere fact that the car had defective brakes does 
not impose lability for an accident of which such 
condition was not the proximate cause.9!  Con- 
versely; where the operator of an automobile is 
injured in an accident, the fact that the brakes of 
his car were defective tends to show contributory 
negligence,®* and where the owner of an automo- 
bile permits another to operate it when it is not 
equipped with adequate brakes as required by stat- 
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ute, he is negligent and cannot recover for injuries 


to his ear in a collision to which the lack of ade- 
quate brakes contributed. 

Failure of brakes to operate does not impose 
liability on one who had examined and adjusted 
them two or three days before the accident, at which 
time they worked properly.®*# 

[§ 601] 4. Chains. It has been held that, where 
the conditions are such that an ordinarily prudent 
person would use chains on the wheels of his auto- 
mobile, a failure to do so constitutes negligence,® 
but there is also authority for the view that it is 
not negligent to drive at a reasonable rate of speed 
and with reasonable care, without chains, on an icy 
and slippery street.°° A car which is equipped with 
skid chains may, under some circumstances, require 
less care in approaching a street crossing or a pedes- 
trian than it would require if it did not have 
chains.°** 

[§ 602] E. Competency or Experience of Driver? 
—1l. In General. Ordinary care in the operation of 
a motor vehicle requires that a driver or operator 
shall be physically capable of operating it®9® and 
shall possess skill and experience sufficient to- op- 


Gilmore v. Caswell, 65 Cal. A. 299, 
224 P 249. 

Del.—Garrett v. People’s R. Co., 22 
Del, 29, 64 A 254. 

Ga.—Orange Crush Bottling Co. v. 
Smith, 35 Ga. A. 92, 132 SE 259. 


Ind.—Fox v. Barekman, 178 Ind. 
572, 99 NE 989. 
Iowa.—Hermon vy. Egy, 207 NW 


116; Owens v. Iowa County, 186 Iowa 
408, 169 NW 388. 

Mich.—Kelley v. Keller, 211 Mich, 
404, 179 NW 2387. 

N. Y.—Donovan v. 121 
Misc, 24, 200 NYS 2538. 

Or.—Perry v. Pickwick Stages, 117 
Or. 598, 243 P 787; Foster v. Farra, 
LAT Or286, 243 PTs. 

Pa.—In re Automobile Acts, 15 Pa. 
Dist. 83. 

Tex.—Co-operative Furniture Co. v. 
Southern Surety Co., (Civ. A.) 264 
Sw 201. 

Vt.—Bigelow v. St. Johnsbury, 92 
Vt. 423, 105 A 34. 

Wash.—Kolbe vy. Public Market De- 
livery, etc., Co., 130 Wash. 302, 226 
P 1021. 

Eng.—Wilmott v. Southwell, 72 J. 
Peresi- 

See Schreiber v. Andrews, (Mo. A.) 
234 SW 862 (where the court re- 
fused to disturb a verdict for de- 
fendant in an action arising out of a 
collision between automobiles, plain- 
tiff having admitted before the trial 
that the collision occurred because 
his brakes were defective, although 
he denied at the trial that they were 
defective). 

“One who operates on the streets 
of a city such a dangerous instru- 
mentality as an automobile is bound 
to take notice that he may be called 
upon to make emergency stops, and 
it is negligence on his part not to 
keep the automobile in such condi- 
tion that such stops are possible.” 
Allen v. Schultz, 107 Wash. 393, 398, 
181 P 916, 6 LRA 676. 

84, Cal.—Arnold v. San Francisco- 
Oakland Terminal R. Co., 175 Cal. 1, 
164 P 798; Henry v. Lingsweiler, (A.) 
253d. Psd. 

Iowa.—Owens v. Iowa County, 186 
Iowa 408, 169 NW 388. 

La.—Southall v. Smith, 151 La. 967, 
92 S 402, 27 ALR 1194. 
N. J.—Siegeler v. 
ENG le oo, OgeAL 349. 

N. Y.—Joyce v. Brockett, 205 App. 
Div. 770, 200 NYS 394 [aff 237 N. Y. 
561 mem, 143‘ NE 743 mem). 

85. Garrett v. People’s R. Co., 22 
Del. 29, 64 A 254. 


[42 C. J.—57]J 


Garvas, 


Neuweiler, 91 


Competency of driver generally see 
infra § 602. 

86. Garrett v. People’s R. Co., 22 
Del. 29, 64 A 254; Gravel v. Roberge, 
125 Me. 399, 134 A 375. 

{a] “Some” use of brake not suffi- 
cient.—‘‘All cars are equipped with 
emergency brakes. It does not defi- 
nitely appear that the defendant 
made use of his. When asked if he 
applied his brakes, he replied—‘Yes 
I did some.’ The, jury may have de- 
termined that an ordinarily careful 
driver notwithstanding the emer- 
gency and perhaps because of it, 
would have used his brakes more 
than ‘some.’” Gravel v. Roberge, 125 
Me. 399, 401, 1384 A 375. 

Duty to slow up or stop generally 
see infra §§ 638, 697-699. 

87. (‘See statutory provisions. 

88. Gilmore v. Caswell, 65 Cal. A. 
299, 224 P 249; Orange Crush Bottling 
Co. v. Smith, 35 Ga. A. 92, 132 SE 259. 


89. Foster v. Farra, 117 Or. 286, 
243) RTs. 
90. Gilmore y. Caswell, 65 Cal. A. 


299, 224 P 249. 

[a] Where the brakes fail to hold 
a car standing on an incline because 
they are defective and the car runs 
over and kills a child, the defective 
condition of the brakes is the proxi- 
mate cause of the accident. Donovan 
v. Garvas, 121 Misc, 24, 200 NYS 253. 

[b] Injury to passenger in another 
automobile.-—Where defendant oper- 
ated a motor vehicle without proper 
brakes and this condition contributed 
to a collision with another car in 
which plaintiff was riding as a pas- 
senger, defendant is liable to plaintiff 
regardless of the negligence of the 
driver of the car in which plaintiff 
was riding. Gilmore y. Caswell, 65 
Cal. A. 299, 224 P 249. 

91. Mich.—Kelley v. 211 
Mich. 404, 179 NW 237. 

Miss.—Hattiesburg Chero-Cola Bot- 
ne Co. v. Price, 141 Miss. 892, 106 
Sana (Ca 

Or.—Yarbrough v. Carlson, 102 Or. 
Qa2y 202° P1739). 

Pa.—Beatty v. Firestone Tire, etc., 
Co., 263 Pa. 271, 106 A 3038. 

Utah.—Russell vy. Watkins, 49 Utah 
598, 164 P 867. 

[a] Antecedent and subsequent 
negligence.—‘‘The driving of the 
truck upon a public highway with 
defective brakes, if such were the 
case, was clearly antecedent negli- 
gence on the part of the defendant, 
and could not be used as a_ basis 
for subsequent negligence.” Kelley 


Keller, 


sR Na 211 Mich. 404, 410, 179 NW 


[b] A question for the jury as to 
defendant’s negligence in operating 
a car equipped with weak and de- 
fective brakes is presented where 
this condition is alleged in the com- 
plaint and denied in the answer and 
plaintiff has introduced evidence as 
to the manner of defendant’s opera- 
tion of the braking apparatus and of 
an admission of defendant that he 
had defective brakes. Yarbrough v. 
Carlson, 102 Or. 422, 202 P 739. 


92. Davis v. Hareford, 156 Ark. 
67, 245 SW 833. See Schreiber v. 
Andrews, (Mo. A.) 234 SW 862 (set 
out supra note 83). 

93. Herman v. Egy, (lowa) 207 
NW 116. 

94. Joyce v. Brockett, 205 App. 


Div. 770, 200 NYS 394 [aff 237 N..Y. 
561 mem, 143 NE 743 mem]. 


95. Gross v. Burnside, 186 Cal. 
467, 199° P 780; Dodge: v. 'Toth,- 95 
Conn. 75, 110 A 454; Lonergan v.. 


American. R. Express Co., 250 Mass. 
30, 144 NE 756; Easterbrook v. State, 
122 Misc. 397, 202 NYS 896. 

[a] Driving downhill over ice 
without putting on antiskid chains 
is negligence. Easterbrook vy. State, 
122 Misc. 397, 202 NYS 896. 


96. Livingston v. Chambers, 191 
Iowa 966, 183 NW 429. 
97. Rettlia v. Salomon, 308 Mo. 


673, 274 SW 366. 

98. Liability of owner permitting 
incompetent person to operate car see 
infra § 836. 

99. Judge v. Webster, 50 Cal. A. 
743, 195 P 929; Knott v. Pepper, 74 
Mont: 236, 239 P 1037. 

{a] .That a driver’s eyes are af- 
fected with some trouble does not 
necessarily affect his ability to drive 


a car. Knott v. Pepper, 74 Mont, 236, 
239 P 10387. : 
{b] Mechanical appliance offset- 


ting physical disability.—An allega- 
tion of a complaint that defendant 
was physically unable properly to 
drive an automobile is not sustained 
where it appears that although de- 
fendant was lame and could not use 
his right leg for the manipulation of 
the foot brake of his car he had had 
a lever attached to that brake by 
means of which he could and did op- 
erate it by hand and had no difficulty 
in using it promptly and effectively. 
A oe v. Webster, 50 Cal. A, 743, 195 

Sudden illness or injury as un- 
avoidable accident see supra § 591. 
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erate it with reasonable safety.+ 


sulting injury.® 


negligence of the driver, the 


involved.® 
Age of operator. 


1. Ark.—Hughey v. Lennox, 142 
Ark. 593, 219 SW 323. 


Del. —CGarrett v. People’s R. Co., 22 


Del. 29, 64 A 254. ei 
Md.—Opecello vy. Meads, 135 A 
488. 
Mass.—Massie. v. Barker, 224 Mass. 


420, 118 NE 199. 

Mo.—Dauber v. Josephson, 209 Mo. 
A. 531, 237 SW 149. 
Alta.—McGinitie v. Goudreau, 17 
Alta. L. 100, 59 DomLR 552, [1921] 3 
WestWkly 250. ; 

“In driving a dangerous engine 
such as a motor car one must expect 
emergencies, and a few surprises and 
excitement and be prepared for them 
and losing one’s head must be re- 
garded as a weakness in the plaintiff 
and not chargeable to the defendant.” 
McGinitie v. Goudreau, 17 Alta. L. 
100, 1038, 59 DomLR 552, [1922] 23 
WestWkly 250. 


[a] “An unskillful or inexperi- 
enced driver is not to be excused 
from liability for injuries inflicted 


because of his inexperience and un- 
skillfulness. On the contrary, he 
should not frequent places where in- 
jury is liable to result from inex- 
perience or unskillfulness in hand- 
ling a car. When a person operates 
an automobile along a public high- 
way frequented by other travelers, 
he assumes the responsibility for in- 
juries resulting from his own un- 
skillfulness in the operation of the 
car,’ Hughey v. ome 142 Ark. 
593, os; B19 SW 3 

[b] ‘rhe law be not require 
supernatural poise or self control. 
But no one safely can drive motor 
vehicles amid the distractions and 
dangers likely to be encountered on 
the modern highway and street who 
is not reasonably steady of nerve, 
quick in forming an opinion and calm 
in executing a design.” Massie v. 
Barker, 224 Mass. 420, 423, 113 NE 
TOSe 

[c] Inexperience with respect to 
particular car.—It is not negligence 
for one who is an experienced me- 
chanic and automobile driver to drive 
a car which he has just acquired 
along the street in order to get used 
to it, although he has no experience 
in the mechanical operation of that 
particular car. Unger v. San Fran- 
cisco-Oakland Terminal Co., 61 Cal. 
Av 125; 21452) 510, 

{d] Driving another’s car.—An 
experienced automobile driver, who 
has been driving for,some years, has 
owned and driven several makes of 
cars, and who experiences no sense of 
unfamiliarity in driving a car pur- 
chased by a friend the day before, is 
not negligent, as a matter of law, in 
doing so. Dauber v. Josephson, 209 
Mo. A. 531, 237 SW 149, 

Necessity for familiarity with use 
of brakes see supra § 60 

2. Powell v. Berry, Lis Ga. 696, 
699, 89 SE 753, LRA1917A 306. 

‘Tt is not negligence per se for a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Accordingly, the 
competency of the driver is a proper matter for 
consideration on an issue of negligence,? and where 
he has failed, by reason of his incompetency or 
inexperience, to manage his ear in a reasonably pru- 
dent and careful manner he is lable for 
Conversely, an automobilist can- 
not recover for an accident to which his own in- 
ability to manage his car properly contributed.* 
But, in the absence of any evidence tending to prove 
mere fact that he 
was inexperienced is not sufficient to charge him 
with liability for an accident in which the car was 


Where the statute prohibits 
operation of an automobile by persons under a desig- 
nated age,® it is conclusively presumed that a per- 


MOTOR VEHICLES 


automobile, and 
automobile on a 
gence per se.? 


any re- 


[§§ 602-603 


for such a person to operate an 
public street or highway is negli- 


[§ 603] 2. Intoxication. While intoxication of the 
operator of a motor vehicle is always a relevant 
fact bearing on the issue of his negligence,® it is not 
negligence per se to operate an automobile while 
intoxicated,? except where it is so regarded because 
it involves violation of a positive statute. 10 
operator is liable for any injuries which are proxi- 
mately caused by his intoxication'! and his con- 
sequent neghgent operation of the ecar;'* but the 


The 


mere fact Pe he was intoxicated at the time of 


man to have a defective vision, or to 
have an impotent hand; but if a per- 
son so afflicted should undertake to 
drive a powerful automobile on a 
crowded thoroughfare, and injury 
should occur from a collision with 
another passer, the condition of the 
driver of the machine would be a 
provable fact, under proper allega- 
tions, for consideration by the jury in 
determining whether in his entire 
conduct, he was negligent.’ Powell 
v. Berry, supra. 

3. Dallas» v, De Moe; 53° Cals A. 
452, 200 P 361; Navailles v. Dielmann, 
124 La. 421, 50 S 449, 1384 AmSR 508; 
Anderson v. McLaren, 114 Wash. 32, 
194 P 828, 

[a] Becoming confused.—Plain- 
tiff's car was lawfully and properly 
parked on the west side of a street 
facing south. On the opposite side 
of the street a truck was backed 
against the curb. Defendant was 
driving north on the same street. As 
defendant approached the truck 
moved out from the curb and de- 
fendant became confused, swerved 
to the left and ran into plaintiff's 
ear. Defendant was traveling at a 
speed of about ten or twelve miles 
per hour and testified that her brakes 
were “working nicely.’’ The distance 
between defendant’s car and plain- 
tiff’'s car when the emergency arose 
was more than sufficient for defend- 
ant to have stopped her car by the 
prompt and proper use of her brakes, 
but her testimony indicated that she 
became confused and lost control of 
herself and the car. Under these 
circumstances it was held that de- 
fendant’s failure to stop her car and 
thus avoid a collision was negligence. 


Anderson v. McLaren, 114 Wash. 33, 
194 P 828. 
[b] Losing control.—Where the 


operator of a motor vehicle caught 
his right foot between the foot brake 
and the accelerator and lost control 
of the machine, which ran_ back- 
ward more than sixty feet and killed 
a person, and there were three ways 
of stopping the machine within a few 
feet, his lack of skill was’ the cause 
of the injury. Dallas v. De Yoe, 53 
Cal. A. 452, 200 P 361. Unavoidable’ 
interference with control see infra 
§ 644. 

[ec] Beginner.—Where a beginner 
in the management of an automobile 
concentrated his attention on a curve 
which he was executing, and not on 
what was ahead of him, and did not 
see a pedestrian until he was right 
on her, and he then failed to stop, as 
he could have done, within a foot or 
two, but ran his machine some eight 
feet after he had knocked her down, 
the juridical cause of the accident: 
was his inattention to what was 
ahead of him in the street, combined 
with his lack of skill in the manage- 
ment of the machine, authorizing a 
recovery. Navailles v. Dielman, 124 
La. 421, 50'S 449, 134 AmSR 508. 


an accident does not render him: liable therefor if 
he was actually operating the car in a reasonably 
prudent, careful, 


and efficient manner and was not 


4 McGinitie v. SoMa 17 Alta. 
L. 100, 59 DomLR 552 , [1921] 3 West 
Wkly 250. 

5. Diamond vy. Cowles, 
DL, WISKCCA ALF. 

[a] A pedestrian who was struck 
by an automobile cannot recover on 
a mere Showing that the driver was 
inexperienced and just learning to 
manage the car. Diamond v. Cowles, 
Uae ede bali 9 SCC A sage 

6. See statutory provisions. 

7. DeLaney v. Henderson-Gilmer 
Co., 192 N. C. 647, 135 SE 791; Taylor 
v. Stewart, 172 NaCe 203, 90 "SE 134, 
Lid Nee. 199, 95 SE 167. 

8. Wise v. Schneider, 205 Ala. 537, 
538, 88 S 662; Powell v. Berry, 145 
Ga. 696, 89 SE 753, LRA1917A 306; 
Bray- Robinson Clothing Cooive Hig- 


174 Fed. 


gins, 210 Ky. 432, 276 SW 129; Wig- 
ginton v. Rickert, 186 Ky. 650, 217 
SW 933. 


“Evidence of intoxication is ad- 
missible on the issue of negligence 
vel non, where the evidence as to 
negligent conduct is in conflict, or 
conflicting inferences may be drawn 
therefrom.” Wise v. Schneider, 
supra. 

9. Powell v. Berry, 145 Ga. 696, 
89 SE 753, LRA1917A 306. 

205 Ala. 
Hudson v. State, 


10. Wise v. Schneider, 
537, 538, 88S 662; 

26 Ga. A. 596, 107 "SE 94; Mitchell v. 
Churches, 119 Wash, 547, 206 P 6, 36 
ALR 1132: Steinkrause v. Eckstein, 
170 Wis. 487, 175 NW 988. 

“A violation of this law is clearly 
an act of negligence per se.’’ Wise v. 
Schneider, supra. 

“The operation of a motor vehicle 
by a party in an intoxicated condition 
is declared by law to be a misde- 
meanor, and of course would be neg- 
ligence.” Stewart v. Smith, 16 Ala. 
A. 461, 462, 78 S 724. 

[a] What constitutes intoxication. 
—‘No precise definition of what is 
intoxication is made by the statute, 
nor will we undertake in that behalf 
to do more than say that it is evi- 
dently intended that the fact must 
appear that the driver’s indulgence 
in the use of intoxicating liquors was 
such as to result in an appreciable 
interference with the exercise by him 
of ordinary care in the management 
of such vehicle.” Steinkrause  v. 


+4 


son under such age is incompetent to operate an_ 


porstek, 170 Wis. 487, 491, 175 NW. 
Driving while intoxicated as crimi- 
9. 


nal offense see infra XIX, 

11. Ala.—Wise v. Schneider, 205 
Ala, 537, 88 S 662. 

Ga.—Powell v. Berry, 145 Ga..696, 
ee 753, LRA1917A 306. 


Y.—Lincoln Taxicab an Conwivs 
Smith, 88 Misc. 9, 150 NYS 86. 
Wash.—Mitchell v. Churches, 119 


Wash. 547, 206 P 6, 36 ALR 1132. 
Wis.—Steinkrause v. Eckstein, 170 
Wis. 487, 175 NW 988. 
12. Wise v. Schneider, 205 Ala. 
537, 88 S 662; Powell v. Berry, 145 
Ga. 696, 89 SE 753, LRA1917A 306. 


§§ 603-605} 


in fact negligent.1% 


would.14 


[§ 604] F. Law of the Road Generally—1l. Rules 
For the mutual protection of 
travelers on public highways, certain rules have 
grown up by custom, through long continued use 
and practice, and have become crystallized into 
what is designated as ‘‘the law of the road,’’!® and 
it is the duty of automobilists to observe these 


Based on Custom. 


rules.?® 
13. Wise v. Schneider, 205 Ala. 
53 538, 88 S 662; Powell v. Berry, 


aac Ga. 696, 699, 89 SE 758, LRA1917A 

“It is possible, whether probable 
or not, for one man to act with the 
care of a prudent man while intoxi- 
cated, If the conduct of the 
drunken man measures up to the 
standard fixed by law, the drunken- 
ness alone will not authorize a re- 
covery for an injury Caused by him.” 
Powell v. Berry, supra. 

“Such intoxication of itself fur- 
nishes no ground for liability if the 
driver has nevertheless exercised the 
care of a reasonably prudent driver.” 
Wise v. Schneider, supra. 

14. Powell v. Berry, 145 Ga. 696, 
699, 89 SEH 753, LRA1917A 306. 

“In taking the conduct of every 
prudent man as a standard, reference 
is made to the normal man; that is, 
the sober man, Ordinary care is not 
to be measured by what every pru- 
dent drunken man would do under 
like circumstances, but what every 
prudent sober man would do under 
like circumstances. If ordinary care 
under certain circumstances would 
require that a certain thing should be 
done, the requirement is binding,on a 
man whether sober or drunk; and get- 
ting drunk will not relieve the per- 
son from that duty. To hold other- 
wise would be to put a premium upon 
drunkenness.” Powell v. Berry, supra. 

15... Carter v. Brown; 136 Ark. 23, 
31, 206 SW 71; Mark v. Fritsch, 195 
N.Y. 282, 88 NE. 380, 133° AmSR 
800, 22 LRANS 632; Segerstrom v. 
Lawrence, 64 Wash. 245, 247, 116 P 
876; Ewing v. Chapman, 91 W. Va. 
641, 114 SE 158. 

“There is a ‘law of the road’ also 
arising from usage and custom.” 
Segerstrom v. Lawrence, supra. 

Law of the road generally see 
Highways §§ 413-420. 

16. Carter v. Brown, 136 Ark. 23, 
206 SW 71. 

[a] It is negligence to fail to ex- 
ercise ordinary care to observe the 
rules of the road, thereby causing 
injury to another. Carter v. Brown, 
136 Ark. 23, 206 SW 71. 

17. Clarke v. Woop, 159 App. Div. 
437, 144 NYS 595. 

“The general rules governing the 
movement of automobiles except as 
modified by statute are the same as 
those which as the result of long 
usage have been formulated for the 
government of simpler vehicles such 
as wagons.” \Mark v. Fritsch, 195 N. 
Y. 282, 288, 88 NE 380, 133 AmSR 
800, 22 LRANS 632. 

18. Regulations with respect to: 
Brakes see supra § 600. | 
Lights see supra § 597; infra §§ 626, 

656 


Passing of vehicles traveling: 


In opposite directions see infra 
§§ 653-656. 

In same direction see infra §§ 674— 
685, 


Position on highway see infra §§ 611- 
623 


Precautions when in vicinity of street 
cars stopped for passengers see in- 
fra § 794. 

Right of way between: 

Vehicles see infra §§ 703, 704. 
Vehicles and pedestrians see infra 
§ 783. 


Conversely, the operator’s in- 
toxication can never relieve him from the duty of 
exercising such care as a prudent, sober man 


MOTOR VEHICLES ~ 


[42 C.J3.] 899 


Rules applicable to other vehicles are generally 
applicable to the movement of motor vehicles.!7 
[§ 605] 2. Governmental Regulations.1% 


The 


enormous increase of traffic due to the use of the 


Signals and warnings of approach see 
infra §§ 628, 692. 

Special privileges of certain vehicles 
see infra §§ 764-773. 

Speed and control see infra §§ 635, 
696. ’ 

Stopping or parking see infra §§ 735, 
744, 745 : 

Turning into intersecting streets or 
highways see infra §§ 726-729. 


‘Vehicles at crossings or intersections 


generally see infra §§ 688-732. 

19. ‘See statutes and ordinances. 

[a] “Common-sense rules are im- 
perative for the guidance of such 
traffic.” Bawden v. Kuklinski, 48 
Nev. 181, 189, 228 P 588, 590, 2382 P 
782. 

[b] A city street is a public high- 
way within the meaning of a statute 
regulating the operation of automo- 
biles on the highways of the state. 
Burns v. Kendall, 96 S. C. 335, 80 SH 
621. 

20. Cal.—Harris v. Johnson, 174 
Cal ao be Lowe, lel Si, tube Ano day Caeaetucs 
479 


D. C.—Standard Oil Co. v. Allen, 50 
App. 87, 267 Fed. 645. 

Fla.—Anderson v. Southern Cotton 
Oil Cow, We las Ao oe) ero On OSs 
LRA1917B 715, 

Ga.—O’Dowd v. Newnham, 13 Ga. 
A. 220, 80 SE 36. 

Ind.—Standard Oil Co. v. Handley, 
Tigo. AS 2, Ao NOY ie 

La.—Tolliver v. Checker Cab Co., 
Inec., 3 La, A. 278; Broderick v. Lane 
Cottons Mills; 1 Wa: 7A 2h55% 

N. J.—Dwyer v. New York Tel. Co., 
(Sup.) 135 A 76. 

Wash.—Benson v. 129 
Wash. 19, 223 P 1063. 

And see cases cited passim this 
article. 

“An automobilist should ever bear 
in mind the ordinances and public 
laws regulating the operation of such 
machines and designed for the pro- 
tection of the public.” O'Dowd v. 
Newnham, 13 Ga. A. 220, 229, 80 SE 
36. 

*TIt is well settled in this state 
that the violation of an ordinance is 
a breach of duty toward the person 
injured by such violation.” Harris 
vo Jonnson, 114 Cal 15D,.- 05, Ole Pe 
1155, LRAI917C 477, 479. 

fa] “The frequent occurrence of 
collisions and accidents argue most 
forcefully for a rigid enforcement of 
all traffic regulations intended to pre- 
vent such occurrences.” Mequet v. 
Algiers Mfg. Co., 147 La. 364, 368, 84 
S 904. 

[b] “It is necessary to enforce 
the traffic ordinances.” Bianchi v. 
Mussachi, 1 La. A. 291, 294. 

{c] The courts should rigidly en- 
force (1) traffic ordinances to insure 
public safety, and those who violate 
them must pay damages caused by 
their violation. Tolliver v. Checker 
@ab Co, Inc: 3: as Ay 278. ~ €2)"“"Tne 
statutory enactments regulating traf- 
fic upon the public highways are 
made to be obeyed. They are the 
outgrowth of necessity. On the ob- 
servance of them depends the safety 
of the users of such highways. Fail- 
ure to obey them not only endangers 
the safety of the person guilty of 
the disobedience, but it endangers 
the safety of others using them in a 
lawful manner. Courts, therefore, 


Anderson, 


automobile has resulted in the adoption of numerous 
statutes, ordinances, and other governmental regu- 
lations with respect to the operation of such ve- 
hicles on streets and highways. 
of an operator to comply with such regulations,?° 
and noncompliance is often regarded as negligence 
per se*4 in the absence of a showing of facts or 


It is the duty 


should not look lightly upon infrac- 
tions of these regulations.” Benson 
i yan aes 129° Wash, 19) 22, 223 2 

[d] Statute applicable in city.—A 
Statute establishing rules of the road 
is applicable to a public highway of 
the state which is within a city, at 
least in the absence of ordinances 
lawfully enacted by the city estab- 
lishing different rules within its 
limits. Benson v. Anderson, 129 
Wash. 19, 223 P 1063. 

[e] Distance between vehicles.— 
An ordinance prohibiting the driver 
of vehicles owned or controlled by 
any firm, person, or corporation from 
proceeding in procession, and requir- 
ing a certain distance between such 
vehicles, does not apply to vehicles 
used as trailers, and therefore the 
fact that a wagon is hitched to an 
automobile truck does not constitute 
negligence as a violation of such 
ordinance. Standard Oil Co. v. Hand- 
ley, 72 Ind: A.°172, 123 NE 219. 

21. Ala.—Godfrey v. Winson, 215 
Ala. 166, 110 S 18; Ford v. Hankins, 
209 Ala. 202, 96 S 349; Hood, ete., 
Furniture Co. v. Royal, 200 Ala. 607, 
76 S 965; Stewart v. Smith, 16 Ala. A. 
461, 78 S 724. 

Ariz.—Young v. Campbell, 20 Ariz. 
(spall ee) = Wis). 

Cal.—Kelley v. Hodge Transp. Sys- 
tem, 1197- Cal.-598\5 242 P 76. Towne 
v. Godeau, 70 Cal. A. 148, 232 P 1010; 
Fate v. Gross, 61 Cal. A. 146, 214 P 
465; Berges v. Guthrie, 51 Cal. A. 547, 


197 P 356; George v. McManus, 27 
Call yAL 4 TAS THh0> Paves 
Colo.—Oliver v. Weaver, 72 Colo. 


540, 212 P 978; Hedges vy. Mitchell, 
69 Colo. 285, 194 P 620. 
Conn.—Butler v. Hyperion Theatre 
Co., 100 Conn, 551, 124 A 220. 
Del.—Travers v. Hartmann, 28 Del. 
302, 92 A 855; Grier v. Samuel, 27 
Del. 106, 86 A 209; Lindsay v. Cecchi, 
26 Del. 133, 80 A 523, 35 LRANS 699. 
Ga.—Faggart v. Rowe, 33 Ga. A. 
423, 126 SE 731; Wilkinson v. Bray, 
27 Ga. A. 277, 108 SE 1388. 
Ind.—Carter v. Caldwell, 183 Ind. 
434, 109 NE 355. 
Kan.—<Arrington v. Horner, 88 Kan. 
Slip bade Pt! 5 os 
Ky.—National Casket Co. v. Powar, 
137 Ky. 156, 125 Sw 279. 
Minn.—-Sandhofner yv. Calmenson, 
212 NW 11; Loverage v. Carmichael, 
164 Minn. 76, 204 NW 921; Hillstrom 


v. Mannheimer, 146 Minn. 202, 178 
NW 881. 
Mo.—Raymen v. Galvin, 229 SW 


747; Howard, etc., Realty Co. v. Ber- 
man, 212 Mo. A. 401, 245 SW 606; 
Dortch v. Reichel Motor Co., (A.) 223 
SW 675; Rappaport v. Roberts, (A.) 
203 SW 676; Campbell v. St. Louis 
Transit Co., 121 Mo. A. 406, 99 Sw 58. 
N. C.—Albritton v. Hill, 190 N. @ 
429, 130 SE 5; Davis.v. Long, 189 N. 
C. 129, 126 SH 321; Zageir v. Southern 
Express Co., 171 N. C. 692, 89 SE 43. 
Oh.—Chesrown v. Bevier, 101 Oh. 
St. 282,'128 NE 94; Schell v. DuBois, 
94 Oh. St. 93, 118 NE 664, LRA1917A 
710 [aff 5 Oh. A, 30]. 
Okl.—Oklahoma Producing,  ete., 
Corp. v. Freeman, 88 Okl. 166, 212 P 


742; Larkey v. Church, 79 Okl. 202, 
192 P' 569: 
Or.—Ross v. Willamette Valley 


Transfer Co., 119 Or. 395, 248 P 1088; 
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circumstances tending to justify it,?? although there 
is also considerable authority for the view that 
nonobservance of such regulations is merely evi- 
dence of negligence,** sufficient to establish negli- 
gence where no adequate excuse for nonobservance 
Where violation or disregard 
of such regulations is the proximate cause of an 
injury, the operator is liable therefor,?® even though 
the conduct of the operator was not willful or 


is made to appear.** 


Lidfors v. Pflaum, 115 Or. 142, 205 P 
277, 236 P 1059; Marshall v. Cison, 
102 Or. 502, 206 P 736. 

Pa.—Taylor v. Bland, 77 Pa. Super. 


551; Preston v. Pilch, 2 Pa. Dist. & 
Co. 180. 

S. C.—Walker v. Lee, 115 S. C. 495, 
106 SE 682. 

Tex.—Hines v. Foreman, (Commn. 
A.) 243 SW 479; Flores v. Garcia, 


(Civ. A.) 226 SW 743; Ward v, Cath- 
ey, (Civ. A.) 210 SW 289. 

Utah.—Beggs v. Clayton, 40 Utah 
oo sealete. hs 

Vt.—Hatch v. Daniels, 96 Vt. 89, 
117 A105. 

Wash.—Geitner v. Stephenson, 137 
Wash. 464, 242 P 1099; Snyder v. 
Smith, 124 Wash. 21, 213 P 682; 
Twedt v. Seattle Taxicab Co. 121 
Wash, 562, 210 P 20; Anderson v. Mc- 
Laren, 114 Wash. 32, 194 P 828; 
Noot v. Hunter, 109 Wash. 343, 186 
P 851; Walmsley v. Pickrell, 109 
Wash. 262, 186 P 847; Mickelson v. 
Fischer, 81 Wash, 423, 142 P 1160; 
Ludwigs v. Dumas, 72 Wash. 68, 129 
P 903; Hildebrant vy. Manz, 71 Wash. 
250, 128 P 892. : 

Wis.—Bentson v. Brown, 186 Wis. 
629, 203 NW 380, 38 ALR 1417; Hop- 
kins vy. Droppers, 184 Wis. 400, 198 
NW 738, 36 ALR 1156. 

B. C.—Tait v. British Columbia 
Electric R. Co., 22 B. C. 571, 27 Dom 
LR 538, 20 CanRCas 408, 34 WestLR 
684, 10 WestWkly 523 [app quashed 
54 Can. S. C. 76, 32 DomLR 378, 
[1917] 1 WestWkly 544]. 

Que.—Carson v. Raifman, 27 Que. 
K. B, 337. 

“Tt is negligence per se to operate 
a vehicle without complying with the 
positive requirements of a statute or 
ordinance in regard to such opera- 
tion.” White v. Kline, 119 Wash. 45, 
46, 204 P 796. 

“A failure to observe the statute, 
if it results in injury to one for 
whose protection it is enacted, brings 
liability irrespective of such conduct 
as constitutes negligence in the ab- 
sence of a statute.’”’ Benson vy. Lar- 
son, 133 Minn. 346, 347, 158 NW 426. 

[a] Reason for rule.—‘“When the 
legislature or municipality has spe- 
cifically defined what the conduct of 
all persons shall be in certain par- 
ticular circumstances, each member 
of the public, acting himself with 
due care, has the right to rely on the 
compliance by’ the rest of the public 
with the duty thus imposed.” Schell 
v. DuBois, 94 Oh, St. 93, 107, 112 NE 
664, LURA1I917A, 710. 

{b] “fhe failure, without legal 
excuse, to obey the provisions of a 
statute or ordinance imposing a pub- 
lic duty is negligence, and _ not 
merely evidence of negligence.” Led- 
better v. English, 166 N. C. 125, 130, 
81 SE 1066. 

[c] Duty to exercise higher de- 
gree of care.—‘‘A driver who violates 
the law of the road or a city ordi- 
nance must exercise a higher degree 
of care than otherwise, and if in- 
jury results from his failure to ob- 
serve the ordinance, that failure will 
constitute negligence per se.” Moy 
Quon v. M. Furuya Co., 81 Wash, 526, 
535, 148 P 99. 

{d] “Willful or negligent violation 
of a city ordinance is negligence per 
se.’ Hamilton v. Larrimer, 183 Ind. 
429, 482, 105 NH 43. 

[e] Violation of ordinance merely 
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evidence of negligence.—“Ordinances 
and their violation are admissible, 
not as substantive and _ sufficient 
proof of the negligence of the de- 
fendant, but as evidence of municipal 
expression of opinion, on a matter 
as to which the municipal authorities 
had acted, that the defendant was 
negligent, and are to be taken into 
consideration with all the other facts 
of the case.” Ubelmann v. American 
Ice Co., 209 Pa. 398, 400, 58 A 849 
[quot Gillespie v. Shafer, 69 Pa. 
Super. 389, 396]. 


22. See infra § 608. . 

23. Ark.—Temple v. Walker, 127 
Ark. 279, 192 SW 200. 

Iowa.—McElhinney v. Knittle, 199 


Iowa 278, 201 NW 586. But see Faatz 
v. Sullivan, 199 Iowa 875, 8838, 200 NW 
321 (‘Failure to obey a statute of this 
kind is negligence per se’’). 

Md.—Kelly v. Huber Baking Co., 
145 Md, 321, 125 A 782. 

Mass.—Washburn v. R. F. Owens 
Co., 155 NE 432; Puccia v. Sevigne, 
154 NE 765; Hammes vy. Caplan, 252 
Mass. 205, 147 NE 582; Hartnett v. 
Tripp; 231 Mass. 382, 121 NE 17. 

Mich.—Weber v. Beeson, 197 Mich. 
607, 164 NW 225 [quot Rotter v. De- 
troit United R. Co., 205 Mich. 212, 171 
NW 514]. 

Miss.—Flynt v. Fondren, 122 Miss. 
248, 84 S 188. 

Nebr.—-Rule v. Claar Transfer, etc., 
Co., 102 Nebr. 4, 165 NW 883. 

N. J.—Doyon v. Massoline Motor 
Car Co., 98 N. J.-L. 540, 120 A 204; 
Halpin v. Tillou, (Sup.) 126 A 665. 

N. Y.—Hall v. Hepp, 210 App. Div. 
149, 205 NYS 474; Clark v. Doolittle, 
205 App. Div. 697, 199 NYS 814; Lin- 
neball v. Levy Dairy Co., 173 App. 
Div. 861, 160 NYS 114. 

R. I.—MewWright v. Providence Tel. 
Co., 181 A 841; Sears v.’ Bernardo, 44 
Ry LOG dl oy eA OA ia 

Sask.—Stewart v. Steele, 5 Sask. L. 
358, 6 DomLR 1, 22 WestLR 66, 2 
WestWkly 902. 

“The mere violation of some traffic 
law or ordinance by the driver of an 
automobile does not of itself con- 
stitute such negligence as to make 
him a trespasser upon the highway 
and preclude his recovery of dam- 
ages caused by the negligence of an- 
other.” Hall v. Hepp, 210 App. Div. 
149, 151, 205 NYS 474. 

[a] The acts and statutes con- 
stitute warnings to people operating 
vehicles that it is dangerous to act 
other than in accordance with those 
statutes and rules which the legis- 
lature had laid down for the guidance 
of the drivers of motor vehicles. 
Doyon vy. Massoline Motor Car Co., 98 
N. J. L. 540, 120 A 204. 

[b] Driving in the wrong direc- 
tion on a one-way street is not negli- 
gence per se. Sears v. Bernardo, 44 
R. I. 106, 115 A 647, 

[c] Noncompliance with a _ city 
ordinance, as well as noncompliance 
with a statute, may be evidence of 
negligence. Kolankiewiz v. Burke, 
91 Nid. Le 567, £038) A 249) 

24. Rounds v. Fitzgerald, 207 App. 
Div. 534, 202 NYS 595 [aff 239 N. Y. 
568 mem, 147 NE 199 mem]. 

25. Cal.—Harris v. Johnson, 174 
@als 55, 161 P1155, LDRAVOLUC 4774.79" 

Ill.—Link v. Skeeles, 207 Ill. A. 48. 

La.,—Tolliver v. Checker Cab Co., 
Inc., 3 La. Ann, 278; Bianchi v. Mus- 
sachi, 1 La. A. 291; Broderick v. Lane 
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wanton;26 but nonobservance of such regulations 
does not fix liability for injuries which were not 
proximately caused thereby.?? 
does not, of itself, necessarily constitute gross negli- 
gence,?> and. hence it does not deprive the auto- 
mobilist of the right to defeat recovery against him 
by showing contributory negligence on the part of 
the person injured.?® 
from recovering 


Such nonobservance 


The operator is precluded 
for personal injuries or damages 
Cotton Mills, 1 La. A. 155, 


Minn.—Benson v. Larson, 133 Minn. 
346, 158 NW 426. 


Tex.—Flores v. Garcia, (Civ. A.) 
226 SW 743. 
Wash.—Simonson y. Huff, 124 
> 


Wash. 549, 215 P 49. 

Sask.—Stewart v. Steele, 5 Sask. L, 
358, 362, 6 DomLR 1, 22 WestLR 6, 
2 WestWkly 902. 

“The non-observance by a motor 
driver of that which the Legislature 
has prescribed as a Suitable precau- 
tion is failure to observe that care 
which an ordinary prudent man 
would observe and if damage re- 
sults from such non-observance, he 
must be held responsible therefor.’ 
Stewart v. Steele, supra. 

26. Link vy. Skeeles, 207 Ill. A; 48. 

Willful or wanton acts or conduct 
generally see supra § 593 


27. Del.—Lindsay v. Cecchi, 26 
Del. 133, 80 A 523, 35 LRANS 699. 

La.—Firemen’s Ins. Co. v. Brook 
Darpaulin »Co.,, dnc: 13 a, Aub Oar 
Hiswirth v. Eaton, 2 La. A. 363. 

Md.—Taxicab Co. v. Hamburger, 
146. Md, 122, 125. Ay 914-" Sikelingan, 


Huber Baking Co., 145 Md. 321, 125 
A 782; Hopper v. Kelly, 145 Md. 161, 
125 A 779; Gittings v. Schenuit, 122 
Md. 282, 90 A 51. 

N. H.—Taylor v. Thomas, 77 N. H. 
410, 92 A 740. 

N. J.—Powers v. Standard Oil Co., 
98 N. J. L. 730, 119 A 273; Horowitz 
v. Gottwalt, (Sup.) 102 A 930. 

N. Y.—Linneball v, Levy Dairy Co., 
173 App. Div. 861, 160 NYS 114. 

N. C.—Zageir v. Southern Express 
Co. LTE UNC... :6.9255:89) Shy 43. 

Pa.—Williams v. D’Amico, 78 Pa. 
Super. 575. 

R. I.—MewWright v. Providence Tel. 
Co., 131 A 841; Sears v. Bernardo, 44 
Rea ty 106, 115 A 647, 

S. C.—Cirsosky v. Smathers, 128 S. 
C. 358, 122 SE 864. 

Tex.—Hines v. Foreman, (Commn. 
A.) 243 SW 479. 

Vt.—Dervin v, Frenier, 91 Vt. 398, 
100 A 760. 

[a] Parking at a curb facing in 
the wrong direction was not the prox- 
imate cause of injury to a child who 
came from behind the parked vehicle 
and was struck by another vehicle, 
where the obstruction of vision by 
the parked vehicle was no greater 
than if it had been facing in the 
right direction. Powers v. Standard 
Oil Cow 9:8 INede Tae 730) Iho A Oss 

[b] Leaving cut-out open.—The 
fact that the driver of a motor 
vehicle leaves his cut-out open so 
as to give a warning of the approach 
of the car, the horn having been re- 
moved for repairs, does not estab- 
lish negligence because a. municipal 
ordinance forbids the leaving of the 
cut-out open. Linneball v. Levy 
Dae, Co., 173 App. Div. 861, 160 NYS 


28. Roberts v. Phillips, 35 Ga, A. 
743, 134 SE 837; Bentson v. Brown, 
186 Wis. 629, 203 NW 880, 38 ALR 
1417; Hopkins v. Droppers, 184 Wis. 
400, 198 NW 738, 36 ALR 1156. 

29. Elmendorf v. Clark, 143 La. 
971, 79 S 557, LRA1918F 802; Bent- 
son v. Brown, 186 Wis. 629, 203 NW 
380, 38 ALR 1417; Hopkins yv. Drop- 
pers, 184 Wis. 400, 198 NW 788, 36 
ALR 1156. 

Contributory negligence generally 
see infra § 906 et seq. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 605-607] 


to his automobile sustained in a collision to which 
his violation or disregard of such regulations con- 
tributed,°° but his nonobservance of regulations 
does not preclude a recovery by him for damages 
arising out of a collision to which such nonobserv- 
ance did not contribute.** 

Construction of regulations. Traffic regulations 
must be construed together** and harmonized,** and 
must be liberally construed with a view of effecting 
their purpose of minimizing the dangers of the road 
and yet expediting travel.*4 

Violations not excused. A violation of one regu- 
lation cannot be excused on the ground that the 
driver was complying with another, where it was 
possible to avoid violation of either;** nor will one 
driver be excused for a violation of traffic regula- 
tions because another driver was violating his duty 
under such regulations.*° 

Common-law duties as to the exercise of care®? 
are not abrogated by statutory regulations with 
respect to the operation of motor vehicles, but the 
operator is bound, in addition to observing traffic 
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regulations, to take any additional precautions 
which reasonable prudence may require.** 

[§ 606] 3. Who May Invoke Regulations. In or- 
der that the operator of an automobile may be 
charged with negligence in failing to observe a 
traffic regulation it is necessary that the person 
complaining of his acts or omissions should belong 
to the class for the benefit or protection of whieh 
the regulation in question was designed.®® But as 
traffic regulations are largely designed to protect 
life and limb they should not receive too narrow a 
construction, but should be liberally construed in 
favor of those whose protection is contemplated.*® 

[§ 607] 4. Anticipating Violations by Others.** 
An automobilist who is himself observing the regu- 
lations for traffic on the highway has a right to 
the use of the highway which is superior to that 
of one who is. violating traffic regulations,*? and if 
he has no warnings of danger, he is not required to 
anticipate that some other user of the highway will 
unexpectedly violate the rules of the road or traffie 
regulations and thus create a situation of danger.** 


30. Gates v. 
417, 185 NW 723. 

31. Taxicab Co. v. Hamburger, 146 
Md. 122, 125 A 914; Kelly v. Huber 
Baking Co., 145 Md. 321, 125 A 782; 
Hopper v. Kelly, 145 Md. 161, 125 A 
779; Gittings v. Schenuit, 122 Md. 282, 
90 A 51. 
_ 82. Wilson v. Johnson, 195 Mich. 
94, 161 NW 924; Bawden v, Kuklin- 


Landon, 


ski, 48 Nev. 181, 228 P 588, 232 P 
782. 
33. Bawden v. Kuklinski, supra. 


34. Bawden v. Kuklinski, supra. 

35. Wilson v. Johnson, 195 Mich. 
94, 161 NW 924. ' 

{a] Thus cutting a corner in vio- 
lation of statute cannot be excused 
by setting up that at such corner the 
driver overtook another vehicle which 
it was his statutory duty to pass on 
the left. Wilson v, Johnson, 195 
Mich, 94, 161 NW 924. 

36. Bawden v. Kuklinski, 48 Nev. 
181, 228 P 588, 232 P 782. 

37. See infra § 582. 

38. Giles v. Voiles, 144 Ga. 853, 
88 SE 207; Kemmish v. McCoid, 193 
Iowa 958, 180 NW 628. 

39. Ala.—Reed v. Ridout’s Ambu- 
lance, 212 Ala. 428, 102 S 906. 

Minn.—Westlund v. Iverson, 154 
Minn. 52, 191 NW 253, 

R. I.—Marsh v. Boyden, 33 R. I. 
519, 82 A 393, 40 LRANS 582. 

Tenn.—Carter v. Redmond, 142 
Tenn. 258, 218 SW 217. 

Wash.—Hadley v. Arms, 136 Wash. 
632, 241 P 26; Winsor v. Fonda, 126 
Wash. 402, 218 P 219. 

“The failure to obey a traffic stat- 
ute or ordinance is not negligence per 
se unless the complaining party is 
one for whose benefit the statute or 
ordinance was enacted.” Walters v. 


Seattle, 97 Wash. 657, 661, 167 P 
124. 3 
[a] Speed regulations are for the 


protection of the public, and viola- 
.tion thereof is not available in an 
action by an employee of the violator, 
who was injured while riding in his 
employer’s automobile. Reed iv. 
Ridout’s Ambulance, 212 Ala. 428, 
102 S 906. 

{b] Failure to keep near curb.— 
In an action by a pedestrian who 
was struck by an automobile just 
after alighting from a street car, the 
driver’s noncompliance with an ordi- 
nance requiring vehicles to keep as 
near the right-hand curb as practi- 
cable “so as to leave the center of 
the street free and open for over- 
taking traffic’ does not create a pre- 
sumption of negligence. Winsor vy. 
Fonda, 126 Wash. 402, 218 P 219; 
Stoddard v. Smathers, 120 Wash. 53, 
206 P 933. 

{c] Failure to keep to right side 


216 Mich. | 


of road.—A pedestrian walking in a 
foot path at the side of a highway 
and injured when a wheel of defend- 
ant’s car came off and struck him is 
not one of those for whose protection 
a statute requiring vehicles to keep 
to the right side of the street was 
intended, and its violation by de- 
fendant is not negligence as to plain- 
tiff. Westlund vy. Iverson, 154 Minn. 
52, 191 NW 253, 

{d] Failure to stop before cross- 
ing railroad.—A statute requiring 
drivers of automobiles to come to a 
full stop before crossing railroad 
tracks is designed to prevent col- 
lisions between automobiles and 
trains, and a section foreman who is 
struck by an automobile at a grade 
crossing cannot predicate negligence 
on noncompliance with such statute. 
Carter v. Redmond, 142 Tenn. 258, 218 
SW 217. 

[e] Failure to sound warning sig- 
nal.—In an action arising out of an 
automobile collision involving two 
cars proceeding in one direction and 
a third car proceeding in the opposite 
direction, failure of one of the two 
cars to sound a warning signal when 
overtaking and passing the other, as 
required by statute, is not available 
to the driver of the third car, the re- 
quirement of such signal not being 
designed for his benefit. Barnett v. 
Bull, (Wash.) 250 P 955. 

{f] Passing street car on wrong 
side.—A statute regulating the mode 
of passing vehicles on the highway, 
if applicable to passing a street car, 
applies only with reference to the 
street car and the people therein, and 
one who is crossing the street after 
alighting from the car cannot invoke 
a breach of the regulation by passing 
on the wrong side as establishing 
negligence. Marsh v. Boyden, 33 R. 
I, 519, 82 A 393, 40 LRANS 582. 

{g] Turning improperly.—A stat- 
ute requiring that the driver of a 
motor vehicle when turning to the 
right at a road intersection shall 
keep to the right of the intersection 
of the centers of the highways is 
intended to protect pedestrians and 
vehicles and to avoid collisions, and 
failure to observe such regulation 
cannot be relied on as negligence per 
se in-an action by a passenger in an 
automobile, the driver of which at- 
tempted to pass another vehicle pro- 
ceeding in the same direction and 
failed to make the turn with the 
result that the automobile went over 
the bank on the side of the road. 
Bogdan v, Pappas, 95 Wash, 579, 164 
P 208. 

Right to invoke regulations as to 
equipment see supra § 596. 

40. White v. Edwards, 222 Mich. 


321, 192 NW 560; Hadley v. Arms, 136 
Wash. 632, 241 P 26. 

[a] “Walking” on highway.—A 
pedestrian who has been walking 
along the highway does not, by mo- 
mentarily stopping and standing still, 
put himself outside of the protection 
of a statute prescribing the duties of 
the driver of an automobile when ap- 
proaching one ‘‘walking”’ on the high- 
way. White v. Edwards, 222 Mich. 
321, 192 NW 560. 

[b] Person on  crosswalk.—An 
ordinance limiting the speed of au- 
tomobiles to four miles per hour over 
a Street crossing or crosswalk ‘‘when 
any person is upon the same,” is in- 
tended for the protection of any per- 
son who may be upon the crosswalk, 
and is not limited to the protection 
of pedestrians. Accordingly, it is 
available to one who was riding a 
bicycle when struck by an automo- 
bile. Ludwigs v. Dumas, 72 Wash. 
68, 72, 129 P 903 (“The fact that he 
was riding a bicycle, or was stand- 
ing, or was in some other vehicle 
either standing or moving, would 
make no difference, He was upon it 
or so near the crossing that he must 
be regarded as upon it, and it was 
therefore the duty of the driver of 
the automobile to slow down to the 
required speed, or at least to prevent 
his machine from running down 
some person who was there ahead of 
him, or who was likely to be endan= 
gered by the automobile’’). 

[c] Drawing to curb on approach 
of fire apparatus.—An ordinance re- 
quiring vehicles to draw up to the 
curb on the approach of fire apparatus 
is for the benefit of other vehicles on 
the street and their occupants as well 
as for the benefit of the fire appara- 
tus and its occupants. Hadley v. 
Arms, 136 Wash. 632, 241 P 26. 

41. Reliance on care of others: 
Generally see infra § 584. 

At crossing or intersection see infra 

§§ 701, 706, 708. 

Operator of vehicle approaching in 

opposite direction see infra § 665. 
Pedestrian see infra § 781. 

42. Hiscock v.. Phinney, 81 Wash. 
117, 142 P 461, AnnCas1916B 1044. 

Sy Aas WU: S.—Borden’s Condensed 
Milk Co. v. Mosby, 250 Fed. 839, 163 
CCA 153. 

Ala.—Karpeles v. City Ice Delivery 
Co., 198 Ala. 449, 73 S 642; Ray v. 
Brannan, 196 Ala. 113, 72 S 16. 

Cal.—Commonwealth Ins. Co. v. 
Riverside-Portland Cement Co., 69 
Cal. A. 165, 230 P 995; Wurl v. Wat- 
son, 67, Cal. A. 625, 228 P 43; Car- 
baugh v. White Bus Line, 51 Cal. A. 
1, 195 P 1066; Judd v. Webster, 50 
Cal. A. 743, 195 P 929; Oberholzer vy. 
Hubbell, 36 Cal. A. 16, 171 P 436. 


902 [42 C.J. 


It has also been held that the driver of a motor 
vehicle may rely upon observance of traffic ordi- 
nances by othér vehicles which are not expressly 
included within the terms of such ordinances.** 

[§ 608] 5. Justification or Excuse for Violation*® 
Traffic regulations are not inflexi- 
ble,*® and circumstances may arise where a tem- 
porary violation thereof is excusable*? or even im- 


—a. In General. 


perative.*8 


[§ 609] b. Mental Incapacity. Want of mental 
capacity is no excuse for failure to conform to 


Conn.—Rozycki v. 
etc Cox 
ALR 582. 

Del.—Simeone vy. Lindsay, 22 Del. 
224, 65 A 778. 

il.— Kilroy v. Justrite Mfg. Co., 
209 Ill, A. 499; Trout Auto Livery 
Co. v. People’s "Gas Light, ete., Co., 
HGS Ui CARS Gy 

Ind.—Elgin Dairy Co. v. Shepherd, 
183 Ind. 466, 108 NE 234, 109 NE 353; 
Borg v. Larson, 60 Ind. A. 514, 111 


Yantic Grain, 
I9SConner (lie A 22, ALT. Biv 


NE 201. 
Pein ee a v. Roberts, 3 La. A. 
Mass.—Hennessey Vv. 4 Taylor, 189 


Mass. 583, 76 NE 224, 3 LRANS 345. 


Minn.—Klare  v. | Peter son, 161 
Minn. 16, 200 NW 817. 
Mo.—Calhoon Ae De Cl. Sor VET 


Co:, 202) Moy “A. 9564," 209 “SW 7318; 
anor yg Ore v. Spiteaufsky, (A.) 200 SW 


(Sup.) 
60 A 40, 

N. Y.—McCarragher v. Proal, 114 
App. Div. 470, 100 NYS 208; Butterly 
v. Freeman, 188 NYS 428; Thies v. 
Thomas, 77 NYS 276. 

Or.—Murphy v..Hawthorne, 117 Or. 
319, 244 P 79; Pinder v. Wickstrom, 
80 Or. 118, 156 P 588. 

Pa.—Stubbs v. Edwards, 260 Pa. 
75, 103 A 511; Gillespie v. Shafer, 69 
Pa. Super. 389. 

R. I.—Benoit v. Miller, 67 A 87. 

Utah.—Russell v. Watkins, 49 Utah 
598, 164 P 867. 

Wash.—Williams v. Thomson, 133 
Wash. 291, 233 P 305. 

[a] Speed.—The driver of an au- 
tomobile is entitled to assume that 
motor cycle riders will not attempt 
to cross street intersections at an 
unlawful rate of speed. Karpeles v. 


N. J.—Kathmeyer vy. Mehl, 


City Ice Delivery Co., 198 Ala. 449, 
73 S 642. 
{b] BDights.—A motor vehicle 


driver has the right to assume that 

a motor vehicle approaching from 

the opposite direction at night will 

display lighted lamps on his machine 
in compliance with the statutory re- 
quirement. Wurl v. Watson, 67 Cal. 

A. 625, 228 P 43. 

{c] Absolute reliance on giving of 
signals not warranted.—In an action 
for personal injuries received in a 
collision between vehicles upon a 
street, an instruction, in effect that 
defendant had the right to assume 
that plaintiff would obey a city ordi- 
nance providing. for and requiring 
signals before turning, and to op- 
erate his automobile in absolute re- 
liance thereon under all the circum- 
stances, was properly denied. Spick- 
elmeir v. Hartman, 72 Ind. A. 207, 123 
NE 232. 

44, Dice v. Johnson, 187 Iowa 1134, 
175 NW 38. 

45. Justification or excuse for: 
Driving on wrong side of highway see 

infra §§ 619-622. 

Failure to turn to right when meet- 
ing vehicle proceeding in opposite 
direction see infra § 667. 

46. Carter v. Brown, 136 Ark, 23, 
206 SW 71; Borg v. Larson, 60 Ind. 


A. 514, 111 NE 201, 202; Sims v. 
Eleazer, 116 S. C. 41, 106 SE 854, 24 
ALR 1293. 


“Trafic rules of public thorough- 
fares, whether based upon the law of 
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the road, an ordinance, 
are not inflexible rules.” 
Larson, supra. 

47. Cal.—Harris v. 
Cal y350, mn Ol ma temleko oD, 
479. 


or statute, 
Borg v. 


Johnson, 174 
LRAI917C 477, 
Ind.—Borg v. Larson, 60 Ind. A. 
514, 111 NE 201. 

Iowa.—Carlson v. Meusberger, 200 
Iowa 65, 204 NW 4382; Vickery v. 
Armstead, 190 Iowa 803, 180 NW 893. 

N. C.—Ledbetter v. English, 166 N. 
C. 125, 81 SE 1066. 


Okl.—Richards v. Rifenbery, 108 
Okl. 56, 2383 P 692. 

S. C.——-Sims v. HBleazer, 116 S. C, 
41, 106 SEH 854, 24 ALR 1298. 

Wash.—Benson vy. Anderson, 129 
Wash? 195223) (P1063 eiburiientv. 
Stephens, 113 Wash. 182, 193 P 684; 


Johnson v. 
163 P 331: 

“Tt is recognized that the whole 
highway is for the use of the trav- 
eler, and that, even in a situation 
when the statute requires him to pro- 
ceed upon a particular part of the 
highway, the circumstances may be 
such as to excuse his failure to do 
Sone Carlson v. Meusberger, 200 
Iowa 65, 81, 204 NW 432, 

48. Sims v. Eleazer, 116 S. C. 41, 
45, 106 SE 854, 24 ALR 1293; Walker 
v. Lee, 115 8. C. 495, 106 SE 682. 

“Tf a person traveling in the man- 
ner provided for by law meets any 
one traveling in a manner in viola- 
tion of the statute and sees a col- 
lision is inevitable, unless he violates 
the rule, and by a violation of it he 
can avoid a collision without danger 
to himself or property he must do so, 
even though he technically violate 
the law. He must exercise the ordi- 
nary instincts of human nature to 
avoid being injured or inflicting in- 
jury on another, He must exercise 
the ordinary care that an ordinary 
person would exercise under similar 
circumstances of the case.” Sims v. 
Eleazer, supra. 

49. Criez v. Sunset Motor Co., 123 
Wash. 604, 608, 213 P 7, 32 ALR 627. 

“Our statutes are all-embracing 
and prescribe certain fixed and posi- 


Heitman, 88 Wash. 595, 


tive rules for the government of 
those who operate motor vehicles 
upon the public highways, These 


rules must be complied with by all, 
and want of mental capacity will ex- 
cuse none. The plain intent of the 
law is that none shall operate upon 
the highways who are incapable of 
understanding and observing these 
rules, and the courts may not invite 
the mentally deficient to operate ve- 
hicles, capable of doing great dam- 
age when improperly handled, by 
fixing a rule which absolves them 
from observation of the statutory 
mandate.”’ Criez v. Sunset. Motor Co., 
HIS TNWalshte CO4HN6 O08, Tzioie ies see O nena 
ALR 627, 

Duty of driver to be competent 
generally see supra § 602. 

50. Day v. Pauly, 186 Wis. 189, 
1938, 202 NW 3638 (“In this connec- 
tion we think it our duty to call 
the attention of highway officials and 
police officers to the fact that they 
have no right or authority to divert 
or direct public travel in.a manner 
contrary to that prescribed by the 
act of the legislature. It was ap- 


es. hk 


[§§ 607-611 


statutory rules governing the conduct of drivers of 
motor vehicles.*® 

[§ 610] ¢. Directions of Officials. An automobile 
driver is not justified in proceeding according to 
the directions of highway officials, police authori- 
ties, or local municipal bodies, where such direc- 
tions are contrary to express provisions of law.°° 

[§ 611] G. Care as to Particular Acts or in Par- 
ticular Situations—1. Position on Highway°!—a. 
Rule of Keeping to Right. The fundamental rule of 
traffic in America is to keep to the right,°? and the 


parently indicated to 
that he should travel in substan- 
tially the path he took, but travelers 
are not warranted or justified in pro- 
ceeding according to the direction of 
highway officials, police authorities, 
or local municipal bodies where such 
directions are contrary to the ex- 
press provisions of the law, and trav- 
elers are afforded no protection be- 
cause they are thus induced to vio- 
late the law. If it is thought best 
that the rigid rule prescribed by the 
statute should be varied in particu- 
lar cases where the facts warrant 
such variation, then the legislature 
should authorize some one to estab- 
lish lawful departures from the gen- 
eral rule. We find no such authority 
under the law of this state and none 
has been cited to our attention. It 
is claimed by the plaintiff in this 
case that while it would not have 
been impossible for him to make a 
left-hand turn around the center of 
the intersection of the highways, it 
was very difficult for him to do so 
on account of the length of his ear. 
Even if that be true, it affords no 
excuse for his failure to comply 
with the statute, and the legal conse- 
quences of his unlawful act must be 
visited upon him. It is a matter 
of common observation that, by 
painting curved arrows and by other 
signs and indications, travelers are 
led into violation of the plain pro- 
visions of the statute. Local author- 
ities who take upon themselves the 
doing of such acts assume a con- 
siderable moral responsibility at 
least. This is particularly true with 
reference to travelers from outside 
the state, who ought to have a right 
to depend upon signs and directions 
for travel placed upon highways by 
those in charge of them. We feel it 
our duty to call this matter to the 
attention of those having to do with 
the enforcement of the laws relating 
to highways as well as to the legis- 
lature’’). 

Duty to obey traffic officers and 
See signals generally see infra § 


51. Cross references: 
as intersection or crossing see infra 
694. 


the plaintiff 


Turning into intersecting highway 

see infra §§ 727, 729. 

Vehicles traveling in opposite direc- 

tions see infra § 657. 

52. U. S—Jacoby v. Kelley, 296 
Fed. 590; Borden’s Condensed Milk 
ae Vv. Mosby, 250 Fed. 8389, 168 CCA 

Ark.—Carter v. Brown, 136 Ark. 23, 
206 SW 71 

Cal.—Harris v. Johnson, 174 Cal. 
55, 161 P 1155, LRA1917C 477, et 
Raymond Vv. Hill, 168 Cal. 478, 143 P 


743. 

Del.—Grier v. Samuel, 27 Del. 74, 
85 A 759. 

D. C.—Standard Oil Co. v. Allen, 
50 App. 87, 267 Fed. 645. 

Ida.—Cupples Mercantile Co. v. 
ve 32 Ida. 774, 189 P 48, 24 ALR 

Ill.—F rank C. Weber Co. v. Steven- 
son Grocery Co., 194 Ill. A. 432. 

lowa.—-Whitlatch v. Iowa Falls, 199 
Iowa 73, 201 NW _ 83; Mooney v. 
Canier, 198 Iowa 251, 197 NW 625; 


a gS ET na ys th 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 611-612] 


duty of keeping to the right is usually imposed by 
Some of these regulations ap- 
ply only under certain conditions or in certain situa- 
tions,** and it has been held that, even though a 
statute or ordinance in terms requires vehicles to 
keep to the right of the center of the road at all 
times, it does not contemplate strict compliance 
with its provisions except when meeting and passing 


express enactment.°* 


other vehicles.®> 


In Great Britain the rule is to keep to the left.°° 
In Canada the English rule of keeping to the left 
formerly prevailed,?’ but has now been abrogated 


Buzick v. Todman, 179 Iowa 1019, 
162 NW 259; Walterick v. Hamilton, 
179 Iowa 607, 161 NW 684. 

Me. —Bragdon v. Kellogg, 118 Me. 
42,105 A 433, 6 ALR 669. 
5g Mass: —Dooley vs Laird, 155 NE 

Minn. —=-Chase v. Tingdale, WPA 
Minn. 401, 149 NW 654. 

N. Y.—Conrow v. Snyder, 215 App. 
Div. 603, 214 NYS 410; Butterly v. 
Freeman, 188 NYS 428; Jacobs v. 
ae Carvel Co., Inc., 156 NYS 

Okl.—Phillips v. Classen, 93 Okl. 
8250219 PF 708. 

Pa.—Casey v. Boyer, 270 Pa. 492, 
113 A 3864. 

S. C.—DeLorme vy. Stauss, 127 S. 
C. 459, 121 SE 370; Smoak v. Martin, 
108 S. C. 472, 94 SE 869. 

S. D.—Kriens v: McMillan, 42 S. D. 
2Sbyy A OlIN We ods 

Tex.—Wichita Falls, etc., R. Co. v. 
Tucker, (Civ. A.) 261 SW 518. 

Wash.—Segerstrom vy. Lawrence, 64 
Wash. 245, 116 P 876. 

Ww. Va.—Swiger v. Runnion, 90 W. 
Wein Se sieht Si; 318. 

Alta.—Osborne Vv. Landis, 34 West 
LR 118. 

See Highways § 415. 

[a] “Everyone knows that it is 
the rule of the roads in this country 
to go on the right-hand side.” 
chita Falls, ete., R. Co. v. Tucker, 
(Tex. Civ. A.) 261 SW 518, 519. 

{b] “It is the universal rule of 
the road in this country to drive on 
the right-hand side of the street.” 
Jacobs v. Richard Carvel Co., Inc., 
156 NYS 766, 767. 

{e] Part of common law.—‘So 
long continued and universal has been 
the custom in California for ap- 
proaching vehicles or pedestrians to 
pass to the right, and to pass to the 
left where the approach is made 
from behind another vehicle or pedes- 
trian, that it may be said to be a 
part of our common law.” Ray- 
mond v. Hill, 168 Cal. 473, 481, 143 P 


743. 
53. See statutes and ordinances, 
[a] Construction of ordinance.— 


An ordinance, providing that no per- 
son driving or in charge of any ve- 
hicle shail stop it on any street with 
the left side of the vehicle toward or 
along the curb, prohibits the driving 
of a vehicle with its left side toward 
the curb. Weihe v. Rathjen Mercan- 
tiles ©o.,. 34> Cal, AQ @2 Cin P2787. 

54. See statutory provisions. 

{a] Obligation to keep to right 
imposed only: (1) When meeting 
vehicle or equestrian traveling in 
opposite direction. Mike v. Levy, 210 
App. Div. 813, 206 NYS 4 [app dism 
241 N. Y. 577 mem, 150 NE 562 mem]; 
Staton v. Western Macaroni Mfg. Co., 
52 Utah 426, 174 P 821; Marton v. 
Pickrell, 112 Wash. 117, 191 P 1101, 
lig eapie’ 68; Osborne v. Landis, 
(Alta.) 34 WestLR 118. (2) When 
it is practicable to drive on right- 
hand side of highway. Farrar v. 
Whipple, 65 Cal. A. 123, 223 P 80; 
Humphrey v. U. S. Macaroni Co., 
49 Cal. A. 395, 193 P 609; Melton v. 
Manning, (Tex. Civ. A.) 216 SW 488. 
(3) Unless road ahead on left-hand 
side is clear and unobstructed for 
specified distance. Farrar v. Whip- 
ple, supra; Dover v. Archambeault, 57 
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so that the American rule of keeping to the right 
is universal throughout the Dominion.°® 

In Newfoundland the English rule of keeping to 
the left prevails.°® 

[§ 612] b. Right To Use Any Part of Highway. 
Subject to the fundamental rule that he must ex- 
ercise reasonable care for the safety of others,®° and 
in the absence of some express restriction of his 


rights in this respect,®t an automobilist is free to 


Cal) Ay 669," 208° Br LBs Bryant ov. 
Fox, 1385 Va. 296, 116:SE 459. 

{[b] Except within block in which 
is point of destination.—Under an 
ordinance requiring the operator of 
any automobile to keep to the right- 
hand side of the street ‘except within 
the block in which is the point of 
destination,” a driver is within his 
rights where he is proceeding east 
along an east and west street, his 
destination being the northwest cor- 
ner of an intersecting north and 
south street, and after passing 
around the center of the intersection 
he turns to his left toward his point 
of destination. Barton v. Van Gesen, 
91 Wash. 94, 98, 157 P 215. 

55: Boyd v. Kansas City, 291 Mo. 
622,237 SW 1001; Sims _v. Hleazer, 
pe C. 41, 45, 106 SE 854, 24 ALR 
£293. 

“The statute does not contemplate 
that at all times a person traveling 
shall strictly comply with the terms 
of the statute. A person traveling a 
highway has the right to travel on 
either side of the road when no one 
is coming in the opposite direction, 
and he does not interfere with the 
traveling of another coming from 
the opposite direction, and in no man- 
ner impedes or obstructs the rights 
of others coming from an opposite 
direction. If he is meeting and pass- 
ing, he must bear to the right and 
comply with the terms of the stat- 
ute.’ Sims v. Bleazer, supra, 

56. Borden’s Condensed Milk Co. 
v. Mosby, 250 Fed. 839, 163 CCA 153; 
Burton y. Nicholson, [1909] 1 K. B. 


397. 
570 Nash vy. Victoria, 277B. C. 487, 
[1919] 3 WestWkly 1058; Duffy v. 


Reid, 44 W. B. 407, 34 DomLR 289; 
Bowe v. Canadian Oil Co., 54 N. S. 
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Alta.—Hough v. Bellerive, 18 
Alta. L. 483, 69 DomLR 254, [1922] 3 
WestWkly 490. 


B. C—Best v. Lefroy, 67 DomLR 
455. 

Man.—Wales v. Harper, 17 WestLR 
623. 


N. B.—Highway Act 1926 (XVI 
Geo. V [1926] c¢ 3) § 40. 

NaS. Reveasty (1923) Lever § 22% 

Ont.—Rev. St. (1914) ¢ 206 § 3. 

Pr. Edw. Isl.—Martindale L. Direc- 
tory 1927 ed. 

Que.—Galipeau v. Lambly, 27 Rev 
LegNS 456. 

Sask.—Haggerty v. McKay, 17 
Sask. L. 517, [1923] 4 DomLR 1211, 
[1923] 3 WestWkly 1288. 

59. Highway Traffic Act 1925 
(Newfoundl. St. [1925] ch 6) § 387. 


60. See supra § 582. 
61. See statutes and ordinances. 
62. Ala.—Morrison vy. Clark, 196 


Ala. 670, 72 S 305. 
Cal.—Raymond v. Hill, 168 Cal. 478, 
1480 PET 43. 


Conn.—Irwin v. Judge, 81 Conn. 
492, 71 A 572. 
Tda.—Cupples Mercantile Co. v. 


Bow, 32 Ida. 774, 189 P 48, 24 ALR 
1296. 


Ill.—Chandler v. Gifford, 223 Ill. 
486. 


‘Iowa.—Smith v. Hudson, 207 NW 
340; Baker v. Zimmerman, 179 Iowa 
272, 161 NW 479. 

Kan. —Zinn v. Updegraff, 113 Kan. 
25, 213 P 816; Ternes v. Giles, 93 Kan. 


travel along any portion of the highway which he 
chooses,°” and may drive on his own left-hand side 
of the road when the road is open and other vehicles 


435, 144 P 1014; Giles v. Ternes, 93 
Kan. 140, 143 P 491. 

Me.—Gravel. v. Roberge, 125 Me. 
399, 134 A 375; Bragdon v. Kellogg, 
118 Me. 42, 105 A 433, 6 ALR 669. 

Md.—Kaline v. Davidson, 146 Md. 
220, 126 A 68. 

Mass.—Johnson v. Shaw, 204 Mass. 
165, 90 NE 518. 

Minn.—ULahiff v. McAloon, 152 
Minn. 517, 189 NW 435. 

Mo.—Latham v. Hosch, 207 Mo. A. 
381, 233 SW 84. ¥ 

Mont.—MecGinnis v. 62 
Mont. 223, 205 P 215. 

N. J.—Carey v. Deems, 101 N. J. L. 
419, 129 A 191. 

N, Y.—Mike v. Levy, 210 App. Div. 
813, 206 NYS 4 [app dism 241 N. Y. 
577 mem, 150 NE 562 mem]. 

Pa.—Post v. Richardson, 273 Pa. 
5G 116 Ay53de 

S. C.—DeLorme v. Stauss, 127 S. C. 
459, 121 SH 370; Sims v. Bleazer, 116 
Sino! 41, 106 SE 854, 24 ALR 1293: 
ees Vv. Wuée,| 1154S. (C3 2495 9106 (SE 

Ss. D.—Mills v. Dakota Power Co., 
44 S, D. 451, 184 NW 261. 

Tex.—Auto Sales Co. v. Bland, (Civ. 
A.) 194 SW 1021. 

Wash.—Moy Quon v. M. Furuya 
Co., 81 Wash. 526, 143 P 99. 

W. Va.—Ewing v. Chapman, 91 W. 
Va. 641, 114 SE 158. 

Wis.—Janz v. Rounds, 188 Wis. 612, 
206 NW 833. 

Eng.—Wallace v. Bergius, 52 Se. L. 
Rep. 130, 7 BRC 692. 

Alta.—Osborne v. Landis, 34 West 
LR 118 [dist Thomas v. Ward, 7 
Alta. L. 79, 11 DomLR 231, 24 West 
LR 250]. 

See Highways § 415. 

“When a clear vision discloses a 
stretch of unobstructed road the mo- 
torist may drive on any part of it.” 
O’Malia v. Thomas, 123 Me. 286, 287, 
122,A. 773. 

“A traveler may occupy and use 
any part of the road he desires when 
not needed by another whose rights 
are superior to his own.’’ Cupples 
Mercantile Co. v. Bow, 32 Ida. 774, 
778, 189 P 48, 24 ALR 1296. 

“That law does not compel a man 
always to be on the right side. He 
can use any part of the street so 
long as he is not interfering with the 
rights of other people.” Johnson v. 
Oe 204 Mass. 165, 168, 90 NE 

18. 

“Neither the statute nor the ‘Law 
of the Road’ independent of statutory 
provisions, denies right to use any 
part of a road, except in cases of ne- 
cessity for passing, or under excep- 
tional circumstances.” Ewing v. 
Segre 91 W. Va. 641, 647, tid SE 


Sra “Driving a vehicle in the mid- 
dle of a street is neither negligence 
in itself nor a fact from which negli- 
gence can be inferred.” Linstroth v. 
Peper, (Mo. A.) 188 SW 1125, 1127. 

[b] “A party has a right to travel 
on either side of the road, provided 
no one is coming from the opposite 
direction, and provided he is not 
obstructing the passage of any other 
person. A traveler can cross from 
one side to the other, provided no one 
is there, provided he obstructs no 
one’s passage and provided he in- 
jures no one by so doing, in person 


Phillips, 
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are not occupying or approaching on that side of 
the road,°* and such use of the highway does not 
unreasonably infringe on the rights of pedestrians,** 
without being chargeable with negligence as matter 
of law because of the mere fact of his position on 


or property.” Walker yv. Lee, 115 S. 
C. 495, 497, 106 SE 682. 

{c] Center of road.—‘‘The place 
usually occupied by vehicles is the 
center of the road.” Hoover v. 
Reichard, 638 Pa. Super. 517, 519. 

{d] On or near street car tracks.— 
(1) An automobilist has the right to 
drive in the middle of the street on 
car tracks so long as he does not en- 
danger any other person traveling on 
that street or any intersecting street 
by so doing. Carey v. Deems, 101 
IN la 40 a 29R A TOL C2) FOR vis 
true, generally, and more especially 
where, as here, the portion of the 
street beyond the tracks is not pas- 
sable, that the driver of any vehicle 
has the right (always subject to the 
duty to exercise due care), to drive 
on the part of the street occupied by 
the street-car rails.” Langford v. 
San Diego Electric R. Co., 174 Cal. 
729, 784, 1164 P.398.' (3) “The mere 
fact that one is driving a vehicle 
astride of or in close proximity to 
street-car tracks is not negligence 
per se. Public highways are for the 
use of the traveling public, and the 
right of a street-car company is only 
to use the street in common with 
the public. The Railway Company 
has no exclusive right to travel even 
over that portion of the street which 
is covered by its tracks. Other ve- 
hicles have the right to travel over 
the entire street, including the space 
between the tracks. As one of the 
traveling public the driver of an 
automobile is entitled as of right to 
use the entire street, subject only to 
the limitation that, as the use of the 
street by the Railway Company is 
confined to its tracks, the driver 
must not unnecessarily interfere with 
or obstruct a car in its movement 
thereon.’”’ Simmons v. Pacific Elec- 
trie Re Co., 60) Cal. A. 12955135, 212) iP 
637. 

63. Cal.—Kofoid v. 70 
Cal. A. 624, 234 P 113. 

Ill.—Chandler v. Gifford, 223 Ill. 
A. 486. 

Ind.—Apperson v. Lazro, 44 Ind. 
A. 186, 87 NE 97, 88 NE 99. 

Kan.—Ternes v. Giles, 93 Kan, 435, 
144 P 1014; Giles v. Ternes, 93 Kan. 
140, 143 P 491. 

Me.—Gravel v. Roberge, 125 Me. 
399, 134 A 3875; O’Malia v. Thomas, 
123 Me. 286, 122 A 7738. 

Md.—Kaline v. Davidson, 146 Md. 
220, 126 A 68. 

Mich.—Bacon v. McKay, 227 Mich. 
667, 199 NW 613. 

Miss.—Flynt v. Fondren, 122 Miss. 
248, 84 S 188. 

Mo.—Shaw vy. Wilcox, (A.) 224 SW 


58, 

N. Y.—Marius v. Motor Delivery 
Co., 146 App. Div. 608, 131 NYS 357. 

S. C—DeLorme v. Stauss, 127 S. 
C. 459, 121 SE 370; Sims v. Hleazer, 
116 S.C. 41, 106 SH 854, 24 ALR 1293; 
veeuee v. Lee, 115 S. C, 495, 106 SE 
682. 

S. D.—Mills v. Dakota Power Co., 
44 S. D. 451, 184 NW 261. 

Utah.—Staton v. Western Maca- 


Beckner, 


roni Mfg. Co., 52 Utah 426, 174 P 
821. 
Wash.—Mickelson v. Fischer, 81 


Wash. 423, 142 P 1160; Segerstrom v. 
Lawrence, 64 Wash, 245, 247, 116 P 
876. 

W.. Va.—Ewing v. Chapman, 91 W. 
Va. 641, 114 SE 158. 

“A person may lawfully use what 
is to him the left-hand side of the 
road if there is no travel at that 
time upon that part of the way, or 
if the travel is not so heavy as to 
make his conduct a source of danger.” 
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the highway.®® 


Segerstrom y. Lawrence, supra. 

[a] Boy running into vehicle.— 
The fact that a truck was being 
driven a little to the left of the 
middle of the street does not impose 
liability for the death of a boy who, 
while playing in the street, ran into 
the side of the truck immediately in 
front of the rear wheel, for under 
such circumstances any negligence in 
driving on the wrong side of the 
street cannot certainly be said to 
have been the proximate cause of the 
accident. Marius v. Motor Delivery 
Co., 146 App. Div. 608, 131 NYS 357. 

64. Apperson v. Lazro, 44 Ind, A. 
186, 87 NE 97, 88 NE 99. 

Duty to use care with respect to 
pedestrians see infra § 778. 


65. Cal.—Raymond vy. Hill, 168 
Cal. 473, 143 P 743. 
Del.—Grier v. Samuel, 27 Del. 74, 


85 A 759. 
Ind.—Apperson v. Lazro, 44 Ind. A. 
186, 87 NE 97, 88 NE 99. 
Iowa.—Smith v. Hudson, 207 NW 
340; Baker v. Zimmerman, 179 Iowa 


272, 161 NW 479. 

Me.—Gravel v. Roberge, 125 Me. 
399, 1384 A 375; O’Malia.v. Thomas, 
123 Me. 286, 122 A 773. 

Minn.—Pettygrove v. Hecht, 159 
Minn. 260, 198 NW 809. 

Mo.—Boyd v. Kansas City, 291 Mo. 
622, 237 SW 1001. 

Wash.—Bone v. Yellow Cab Co., 129 
Wash, 5038, 225 P 440; Hullin v. Seat- 
tle Taxicab Co., 119 Wash. 311, 205 P 
403; Burlie v. Stephens, 113 Wash. 
182, 193 P 684; Peterson v. Pallis, 103 
Wash. 180, 173 P 1021; Segerstrom v. 
Lawrence, 64 Wash. 245, 116 P 876 
{quot supra note 63]. 

W. Va.—Ewing v. Chapman, 91 W. 
Va. 641, 114 SE 158, 160; Swiger v. 
Runnion, 90 W. Va. 322; 111 SE 318. 

Alta.—F lett v. Sanford,-21 Alta, L. 
517, [1925] 4. DomLR 730; [1925] 
3 WestWkly 648 [allowing app [1925] 
4 DomLR 136, [1925] 3 WestWkly 
pat Osborne vy. Landis, 34 WestLR 
118 


“Tt is not necessarily negligence 
per se to drive on the wrong side of 
the road. ... Whether an automobile 
is rightfully or wrongfully on either 
side of the road is a relative question 
to be decided with reference to the 
facts of the particular case.” Hart- 
ley v. Lasater, 96 Wash. 407, 412, 165 
P 106. 

“Tt is generally held that the vio- 
lation of a statute prohibiting a par- 
ticular act or requiring a particular 
precaution is negligence per se.... 
But this is not the rule with respect 
to the so-called ‘law of ‘the road’ 
found in statutes and ordinances re- 
quiring users of the highway to travel 
upon a particular side of the road 
under certain situations or in certain 
localities.” Carlson v. Meusberger, 
200 Iowa 65, 81, 204 NW 482. 


[a] An automobilist does not pro- 
ceed at his peril because he is on 
the left side of the road, Flett v. 
Sanford, 21 Alta. L. 517, [1925] 4 


DomLR 730, [1925] 3 WestWkly 648 
[allowing app [1925] 4 DomLR 136, 
[1925] 3 WestWkly 174]. 

[b] Where the ‘traveled track is 
to one side of the center of a public 
road, it is not negligence as a matter 
of law to drive in such track, al- 
though it is upon the left side of the 
road to the particular driver. Keane 
v. Butner, 150 Minn. 90, 184 NW 571. 

66. U. S.—Borden’s Condensed 
Milk Co. v. Mosby, 250 Fed. 839, 163 
CCA 153. 

Ga.—Roberts v. Phillips, 35 Ga. A. 
743, 1384 SE 837, 

Ky.—Otte v. Guilford, 209 Ky. 33, 


[§ 612 


One who is driving on the wrong 
side of the highway is, however, required to ex- 
ercise more caution than would be required of him 
if he were on the right side.*¢ 
Slow moving vehicles are sometimes required by 


272 SW 41. 
La.—Kelly v. Schmidt, 142 La, 91, 
76 S 250; Walker v. Rodriguez, 139 


La. 251, 71,8 499. 

Me.—Gravel v. Roberge, 125 Me. 
399, 1384 A 375; O’Malia v. Thomas, 
123 Me. 286, 122 A 773. 

Md.—Greenbaum vy, Costa, 137 Md. 
524 113: An ay 

Mich.—Black v. Parke, etc., Co., 211 
Mich, 274, 178 NW 700. 

Mo.—Shaw v. Wilcox, (A.) 224 SW 
58; Columbia Taxicab Co. v. Roem- 
mich, (A.) 208 SW 859; Heryford v. 
Spitcaufsky, (A.) 200 SW 123. 

N. Y.—Bradley v. Jaeckel, 65 Misc. 
DO Ove tal O INDY SeeliOae 

Utah.—Richards v, Palace Laundry 
Co., 55 Utah 409, 186 P 439. 

Wash.—Hartley v. lLasater, 96 
Wash. 407, 165 P 106; Moy Quon v. M. 
Furuya Co., 81 Wash. 526, 143 P 99; 
Mickelson v. Fischer, 81 Wash. 423, 
142 P 1160. 

Eng.—Wallace v. Bergius, 52 Sc. 
L. Rep. 130, 7:BRC 692. 

Alta.—Osborne v. Landis, 34 West 
8 5d Mat: an io 

“He who at any time drives upon 
the left-hand side of a street should 
be increasingly watchful.” Gravel v. 
Roberge, 125 Me. 399, 400, 134 A 375. 

“The fact [of being on the left- 
hand side] imposed upon him at the 
most a duty to be more careful than 
if he was on the right side.” Os- 
borne v. Landis, supra. 

“A person upon the wrong side of 
the way must always exercise a care 
commensurate with his position. This 
is usually a higher degree of care 
than that required of him while on 
the correct side of the way.’ Seger- 
strom v. Lawrence, 64 Wash. 245, 247, 


ot 1G) SCO me Sil te 


[a] Risk assumed.—‘In taking 
the wrong side of the road the driver 
assumed the risk of his experiment, 
and it was for him to use greater 
care than would have been required 
of him if he had kept on the right 
side.’”” Borden’s Condensed Milk Co. 
Neural 250 Fed. 839, 842, 163 CCA 


[b] Some rights lost.—‘‘While in 
case the street or highway is not 
used by others one may drive on any 
part thereof, yet, when a traveler 
passes from the right to the left of 
the center of the street he, to say 
the least, loses some of his rights, 
and may not be heard to complain of 
the conduct of those who are on the 
proper side of the street to the same 
extent as though he also were on the 


proper side.” Richards v. Palace 
Laundry Co., 55 Utah 409, 417, 186 
P 439, 442. 

{[c] “When he turns to the left of 


a traffic line greater care on his part 
is required.’ O’Malia v. Thomas, 123 
Me. 286, 287, 122 A 773 (white traffic 
line painted on road), 

{d] In case of a collision the pre- 
Sumption is against the driver who 
was on the wrong side of the road. 
ea v. Young, 132 Ga. 606, 64 SE 

[e] Duty to pedestrian.—The 
driver of an automobile who is on 
the wrong side of the street and close 
to the curb “must be observant, not 
only of what is directly in front of 
it, but of pedestrians who are trav- 
elling on the sidewalk and who may 
step into the street in front of the 
car. In such a situation the driver 
of the car should either give a signal 
of warning to any pedestrian who is 
travelling on the sidewalk and may 
come into a position of danger if he 
steps off the curb, or shou3d run his 
car at so slow a rate that it would 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 612-615] 


statute to travel close to the right-hand boundary 


of the highway.® 


[§ 613] c. City Streets—(1) In General. Traffic 
conditions in city streets being such as to require 
a greater degree of caution than would be necessary 
on more open highways,°® there is a resulting neces- 
sity for a stricter observance of the rule of keeping 
There are sometimes found regula- 
tions applicable to municipalities requiring vehicles 
to keep near to the right-hand curb,’ or making a 
distinction between slowly moving and rapidly mov- 
ing vehicles, requiring the former to keep as near 
to the right-hand curb as possible and the latter to 
travel out toward the middle of the street.?! 
of course, the duty of the operator of a motor vehi- 
cle to comply with such regulations,’? and a vehicle 
which is traveling along the center of the street 


to the right.®°® 


should turn in to the right when, 


be under such control that injury 
could not be caused to such pedes- 
trian.”” Bradley v. Jaeckel, 65 Misc. 
509, 512, 119 NYS 1071. 

{f] Precautions required.—‘“‘The 
chauffeur of an auto truck, driving 
over that portion of a public high- 
way which is ordinarily used by 
vehicles going in the opposite direc- 
tion, must keep a very vigilant watch 
ahead for vehicles and pedestrians. 
He should signal his approach as a 
warning; and, when it is dark, or 
nearly so, the lights on his vehicle 
should be burning. He should pro- 
ceed slowly and cautiously; and, at 
the first appearance of danger, he 
should take proper steps to avoid it, 
and, if necessary, stop his machine, 
and even the motor, when it is neces- 
Sary and practicable. He will be 
presumed, in case of accident, to have 
seen what he should have seen in the 
performance of his duties.” Kelly 
v. Schmidt, 142 La. 91, 76 S 250. 

[g] Speed.—The fact that defend- 
ant, who was driving on the wrong 
Side of the road at the time of a col- 
lision, was going twenty-five miles 
an hour, while the other car was go- 
ing at a lesser speed, made defend- 
ant’s negligence more flagrant. Shaw 
v. Wilcox, (Mo. A.) 224 SW 58. 

[h] Reliance on care of others.— 
The driver of a car, who is on the 
wrong side of the road, is not entitled 
to rely on drivers proceeding in the 
opposite direction to keep within the 
legal rate of speed or to anticipate 
that he is on the wrong side of the 
road. Roberts v. Phillips, 35 Ga. A. 
743, 134 SE 837. 

[i] Driving at night.—‘If a per- 
son operating a motor-vehicle chooses 
on a dark, rainy night to use the 
left-hand side of the road, it is his 
duty to be on the alert, use his eyes, 
his ears, and all of his Senses to ex- 
ercise care and caution to prevent in- 
jury either to himself or to other per- 
sons lawfully entitled to use the 
road.” Roberts v. Phillips, 35 Ga. 
A. 743, 744, 134 SE 837. 

Lookout when on wrong side of 
highway see infra § 624. 

67. See statutes and ordinances. 

[a] Statute construed.—A statute, 
requiring slow-moving vehicles to 
keep “as closely as practicable’ to 
the right-hand boundary of the high- 
way allowing more swiftly moving 
vehicles reasonably free passage to 
the left, does not require a slow- 
moving vehicle to keep as closely as 
possible to the right-hand curb. 
Waxman v. Jennings, 72 Cal. A. 671, 
238 P98. 


Regulations in cities see infra 
§ 6138. 
68. Grier v. Samuel, 27 Del. 106, 


86 A 209; Cecchi v. Lindsay, 24 Del. 
185, 75 A 376 [rev on other grounds 
26 Del. 133, 80 A 5238, 35 LRANS 
699]; Ratcliffe v. Speith, 95 Kan, 823, 
149 P 740; Aronson v. Ricker, 185 
Mo. A. 528, 172 SW 641. 
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becomes slow.73 


street.’ ’76 


It is, | times regulated 


side.*? 


for any reason, 


69. Otte v. Guilford, 209 Ky. 33, 
272 SW 41. 

70. See statutes and ordinances. 

[a] “The object of the ordinance 
is to provide for an unobstructed 
lane for the swift passage of vehicles 
near the middle of the road, ‘so as 
to allow faster moving vehicles free 
passage on the left,’ and another line, 
nearer the curb, for heavy trucks and 
such other conveyances, including 
pleasure cars, as for the time being, 
from whatever cause, are being 
driven at a slow rate of speed.” Peo. 
v. Harden, 205 App. Div. 717, 719, 
200 NYS 171. 

[b] Construction of ordinance.— 
An ordinance, providing that every 
person driving a vehicle shall ‘‘on all 
occasions when it is practicable so 
to do, travel on the right side of 
such street and as near the right- 
hand curb thereof as possible,’ is not 
intended to prohibit the use of the 
left-hand side of the street under all 
circumstances and is not, as matter 
of law, violated by one who uses the 
left-hand side where the right-hand 
side is under repair and impassable. 
Langford v. San Diego Electric R. 
Con 44a 2729 164543985 

[ec] What constitutes slow mov- 
ing.—A motor truck, traveling at the 
rate of eighteen miles per hour, the 
speed limit being twenty miles, is 
not moving slowly in such sense as 
to be required to keep close to the 
curb. House v. Fry, 30 Cal. A. 157, 
P57 P7500: 

71. See statutes and ordinances, 

72. See cases infra this note. 

[a] Duty to keep as near right- 
hand curb as possible or practicable. 
—House v. Fry, 30 Cal. A.-157, 157 P 
500; Standard Oil Co. v. Allen, 50 
App. (D. C.) 87, 267 Fed. 645; Harnau 
v. Haight, 189 Mich. 600, 155 NW 
563; Smith v. Mederacke, 302 Mo. 
538, 259 SW 83; Stack v. General Bak- 
ing Co., 283 Mo. 396, 223 SW 8:9; 
Weisbrod v. Mueller, (Mo. A.) 285 
SW 542; Roland v. Anderson, (Mo. 
A.) 282 SW 752; Hart v. Kessler, (Mo. 
A.) 268 SW 462; Wallnitz v. Wer- 
ner, (Mo. A.) 241 SW 668; Conrow 
v. Snyder, 215 App. Div. 603, 214 NYS 
410 (slowly moving vehicle); Kelly 
v. James, 37'S. D. 272, 157 NW 990. 

[b] Duty to keep as near right- 
hand curb as safety and prudence per- 
mit.—Frank C. Weber Co. v. Steven- 
son Grocery Co., 194 Ill. A. 432. 

[ce] Excuse for  violation.—The 
fact that street car tracks are laid 
close to the curb does not excuse 
a violation of an ordinance requir- 
ing drivers to keep as near the curb 
as possible. Smith v, Mederacke, 302 
Mo. 538, 259 SW 83. 

73. Peo. Vv. Pegi ob 205 App, Div. 
717, 200 NYS 171 

74, Baillargeon v. Myers, 180 Cal. 
504, 182 P 37; Baillargeon v. Myers, 
27:Cal. A. 18%; 149°P 378; Ballard v. 
Collins, 683 Wash. 498, 115 P 1050 
(violation both of statute and of 


[42°C. J.] . 905 


it reduces its speed to such an extent that its travel 


It has been held to be negligence 


per se to drive on the left-hand side of: the street 
in violation of an ordinance,’* or to fail to observe 
the requirement of. keeping as near the right-hand 
curb as possible.® 

[§ 614] (2) One-Way Streets. 
quiring vehicles to keep to the right of the center 
of the street is not applicable on a.‘ 


A regulation re- 


‘one way 


[§ 615] d. Double Roadway. Travel along high- 
ways consisting of two separate and distinct road- 
ways, separated by a parkway or the like, is some- 


by a requirement that a vehicle 


shall use the roadway which is on its own right-hand 
Violation of such a regulation by proceed- 
ing along the wrong roadway has been held to be 
negligence per se,?® where the proper roadway is 


municipal ordinance); Young v. De- 
gon, (Alta.) [1923] 3 DomLR 606, 
[1923] 2 WestWkly 982. / 

75. Hiscock v. Phinney, 81 Wash. 
117, 142 P 461, AnnCas1916E 1044. — 

[a] Rule applied to automobile 
colliding with: (1) Motor cycle. Bul-+ 
lis v. Ball, 98 Wash. 342, 167 P 942. 
(2) Bicycle. Hiscock v. Phinney, 81 
Wash. 117, 142 P 461, AnnCas1916E 
1044. (8) Pedestrian. Mosso v. E. 
H. Stanton Co., 75 Wash. 220, 134 
P 941, LRAI91I6A 943, 

[b] Motor cycle is within rule.— 
Walmsley y. Pickrell, 109 Wash. 262, 
186 P 847. 

{c] Circumstances showing negli- 
gence.—Plaintiffs, desiring to cross 
from the north to the south side of 
the street, looked in both directions 
and observed defendant’s automobile 
approaching from the east, traveling 
west on the north side of the street 
about two hundred and sixty feet 
away. They then attempted to cross 
the street proceeding in a_ south- 
easterly direction. They had gotten 
more than halfway across the ‘street 
and had just stepped beyond the 
south rail of the south street car 
track when they observed the auto- 
mobile crossing to the south side of 
the street. They then stepped to the 
north and at the same time the auto- 
mobile turned to the north. They 
then stepped to the south and at the 
same time the automobile turned to 
the south. They again stepped to the 
north and the automobile turned to 
the north and struck them. An ordi- 
nance of the city where the accident 
occurred required vehicles traveling 
upon the streets to keep to the right 
and as near to the right-hand curb 
as possible. _It was held that on 
these facts defendant was guilty of 
negligence. Coughlin v. Weeks, 75 
Wash, 568, 135 P 649. 

76. Hedges v. Mitchell, 69 Colo. 
285, 174 P 620. 

77. See statutes and ordinances. 

[a] Park between separate streets. 
—‘A detached strip of land over one 
hundred feet wide extending the 
length of a city block, laid out, orna- 
mented and used in the manner usual 
with municipal parks, known for a 
long time as a ‘park’ and. bounded 
upon each one of its four sides by 
what is known and designated as a 
separate street and not within the 
boundaries, or a part, of any one of 
them or devoted to purposes of travel 
is not a ‘parkway’ within the mean- 
ing of the statute ... which pro- 
vides that ‘on an avenue, street or 
boulevard and divided longitudinally 
by a parkway, walk, space for street 
surface cars... parking spaee or 
other similar obstructions, vehicles 
shall keep to the right of such di- 
vision’.”. Kupelian v. Andrews, 283 
N. Y. 278; 135 NE 502. 

78. Bartlett v. Hammond, 76 Colo. 
171, 230 P 109; pur teey. Ve Freeman, 
188 NYS 428, 


906 [42 C.J.] 


usable.79 


[§ 616] e. At Corners or Curves. 
vehicle is approaching or rounding a corner or curve 
there is a special necessity for keeping to the right- 
hand side of the road®° and the driver has not the 
right to drive on the left-hand side relying upon 
having time to turn to the right if a car approaching 
from the opposite direction comes into view.®! 


[a] MTlustration.—One who drives 
south on a roadway in an avenue re- 
served for north-bound traffic, in vio- 
lation of a city ordinance, is guilty 
of negligence which precludes’ his re- 
covery for a collision with another 
vehicle entering the avenue from a 
Side street. Butterly v. Freeman, 188 
NYS 428, 429 (“The plaintiff had no 
right to operate ‘his car in such a 
direction. He must have known that 
he was jeopardizing the safety of not 
only pedestrians, but also vehicular 
traffic; but he did it as a matter of 
convenience to himself. It is well 
Settled that the convenience of the 
individual must give way at all times 
to the safety of the public. However 
negligent the driver of the taxicab 
may have been, the plaintiff has 
shown by his own testimony, he was 
not free from contributory negli- 


Bartlett v. Hammond, 76 Colo. 
171, 230 P 109. 

{a] Justification is not furnished 
by the fact that the roadway on 
which the vehicle should have been 
proceeding ‘‘was then, though not 
impassable, not in a fit condition for 
vehicle traffic because of work and 
repairs thereon recently made.” 
Bartlett v. Hammond, 76 Colo. 171, 
9 oO es 10 92 


80. La.—Frierson v. Shreveport 
Grocery Co., 3 La. A. 44. 
Me.—Bragdon v. Kellogg, 118 Me. 


42, 105 A 433, 6 ALR 669, 


N. J.—Sharkey v. Kapusa, (Sup.) 
135 A 872. 
Wash.—Cornick v. Nordby, 133 


Wash. 287, 233 P 278; Wood v. Yel- 


1 Cab) Col, 33) y Wash. 13, 722383 
EG, 
Eng.—Logan v. O’Donnell, [1925] 


2 Ir. 211 (left-hand side under British 
rule). 

fa] Reason for rule.—‘‘The per- 
sistent claim of automobile opera- 
tors is that they have a right to use 
any part of the road, which they do, 
and are entitled to always rely in 
their use of the road upon the pre- 
sumption that the other party is 
driving at a legal rate of speed, so 
that they can regulate their conduct 
upon this legal presumption. But 
this rule cannot be invoked even in 
ordinary cases of negligence much 
less in an automobile case. Such 
operators cannot confine their an- 
ticipation to a legal rate of speed as 
a protection. They are held to an- 
ticipate that, according ‘to the usual 
experience of mankind the result 
ought to be reasonably apprehended.’ 
These operators must anticipate not 
according to the ‘legal’ but the ‘usual’ 
experience of mankind in running au- 
tomobiles on the public highways. It 
is, then, a matter of common knowl- 
edge, the ‘usual experience,’ that au- 
tomobiles are more often driven 
without any reference to legal speed 
than in observation of it. True, in 
the trial of automobile cases there 
are almost always two rates of speed 
that might be marked, plaintiff's 1, 
and plaintiff's 2, in which the plain- 
tiff is seldom ever going over a speed 
of from 8 to 12 miles, while the de- 
fendant is going at from 25 to 45 
miles an hour, and sometimes so fast 
that his speed produces a result in 
the nature of a blur, as he passes. 
Nevertheless, the truth is, that auto- 
mobile operators pay little attention 
to the legal rate of speed. Hence it 
is ‘the usual experience’ of opera- 
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[§ 617] f. Driving at Night. 
one who is driving an automobile at night to keep 
in the traveled or paved portion of the road*? and 
to adhere more strictly to the rule of keeping to 
the right than would be necessary in the daytime.** 

[§ 618] g. Driving on Wrong Side as Negligence. 
The circumstances may be such that driving on the 
left-hand side of the road will constitute negligence®* 


When a motor 


tors that they are not authorized to 
rely on the legal presumption that 
an approaching car is coming at a 
legal rate of speed, but must exer- 
cise due care in the operation of their 
own car, especially in approaching 
corners, curves and turns in the road, 
where their vision may be wholly or 
partially obscured. Accordingly, the 
claim that an operator has a right 
to rely on the presumption of a 
legal rate of speed, cannot be ad- 
IMIVCCd Ah) te LieaSmam ima tle | Oly kaw: 
the operator of an automobile is not 
authorized to rely upon the presump- 
tion of a legal rate of speed by the 
other car to relieve him from the 
charge of contributory negligence for 
being on the wrong side of the road, 
himself, in a collision, then arises the 
vital question, what are the duties 
imposed upon him, that will enable 
him to sustain the burden of proof 
against the legal presumption, of his 
own negligence, by being in an acci- 
dent on the wrong side of the road? 

. It seems to us that it is now 
advisable to reduce these somewhat 
disconnected principles of law to a 
more specific rule of due care, with 
reference to accidents that are so fre- 
quently occurring between cars ap- 
proaching to meet at street corners, 
and upon curves in the road. It is 
difficult to say which place has be- 
come the more dangerous. It is a 
matter of common knowledge, how- 
ever, that our country roads, located 
in the woods and bordered by trees, 
in their course are so constantly turn- 
ing to avoid hills, ledges, marshes 
and other obstacles, that it is not 
seldom, but often, that cars approach- 
ing to meet, at a street corner or 
upon a curve, can see each other but 
a Short distance ahead. This condi- 
tion is recognized by the Automobile 
Association of Maine, so that it also 
becomes a matter of common knowl- 
edge, that this association has wisely, 


at no small expense, caused the erec- j 


tion of signs at blind curves in the 
road, and at blind street corners, 
bearing the warning signal, ‘Go slow, 
Danger ahead’ or some similar notice. 
Yet it is claimed upon nearly every 
trial involving this class of accident 
that a vehicle of any kind including 
an automobile, has a right to travel 
in any part of the way, and has a 
right to rely on the presumption that 
every approaching car will observe 
the speed laws; and that if it had 
the other would have had plenty of 
time to have reached itS own Side of 
the road. Now, there is no question 
that any kind of a vehicle hag a per- 
fect right to travel in any part of 
the road, so long as it does not vio- 
late the rule of due care. But what 
is due care? What is the object of 
establishing legal rules of duty? 
Nothing more or less than to discover 
from actual experience what condi- 
tions produce danger, and then de- 
clare what shall be done to prevent 
such conditions. It matters not 
whether it is overspeed or underspeed 
if it is a cause of accident. It is 
to prevent the causes of accidents 
whatever their origin, that rules of 
due care are made. Experience has 
demonstrated that accidents are con- 
stantly occurring, at street corners 
and around blind curves on the road, 
for want of observance of proper care 
by automobile operators. Why, then, 
should not a rule be suggested that 
will obviate these dangerous condi- 


i 


[§§ 615-618 


It is the duty of 


tions? In this class of cases the fol- 
lowing deduction is unanswerable: If 
each party driving a car, fast or 
slow, approaching a street corner or 
a curve or bend in the road, whether 
the corner or the curve is blind or 
visible, would keep to the right of the 
middle of the traveled part of the 
road, no collision could ever occur. 
Hence the rule that operators should 
so drive their cars at these places. 
We think this precaution is reason- 
able, and necessary to prevent acci- 
dent, and should be imposed as a 
legal duty. This rule imposes no 
hardship but, if observed, will save 
life and limb. It is not new. It is 
as old as the law of the road. It 
applies the words of the statute, ‘sea- 
sonably turn to the right’ to the 
speed of an automobile over the speed 
of a horse, precisely as before the 
automobile, it applied them to the 
speed of a horse over the speed of 
an ox. If at a corner or bend’ on 
a straight road, one car can see the 
other, it is a statutory duty to ‘sea- 
sonably turn’ to the right. A fortiori 
should it be a statutory duty to so 
turn, at a blind corner, or turn in the 
road, when legally bound to antici- 
pate that an approaching car may at 
any moment appear.” Bragdon v. 


Kellogg, 118 Me. 42, 46, 47, 105 A 
433, 6 ALR 669. 
[b] Illustration. — An automobile 


was being driven at a speed of about 
twenty-five to thirty miles an hour 
and at a sharp curve the driver 
sighted a truck rounding the curve 
on the wrong side of the road at a 
“pretty lively’? speed. The driver of 
the automobile immediately applied 
his brakes but his car skidded around 
and was struck in the rear by the 
truck. It was held that a verdict 
finding the driver of the truck negli- 
gent and the driver of the automobile 
free from negligence was justified. 
Sharkey v. Kapusa, (N. J. Sup.) 135 
A 872. 

[c] High speed around curve at 
night.—‘‘It was negligence on the 
part of plaintiff to allow his car to 
be driven on the highway after dark 
on or around a curve at the driver’s 
left or wrong side of the road at a 
speed of from twenty to twenty-five 
miles an hour to within ten or twelve 
feet of the truck with three bales of 
cotton loaded on it before seeing it.” 
Frierson v. Shreveport Grocery Co., 
Sinan Aveda? : 

81. Bragdon v. Kellogg, 118 Me. 
42,105 A 433, 6 ALR 669. 

82. Budnick y. Peterson, 215 Mich. 
678, 184 NW 493. 

83. Wurl v. Watson, 67 Cal. A. 625, 
228 P 48. 

84 Ala.—Godfrey v. Vinson, 215 
Ala. 166, 110 S 13; Morrison v. Clark, 
196 Ala. 670, 72 S 305. 

Colo.—Hannan v. St. Clair, 44 Colo. 
134, 96 P 822. 

Til. —Yellow Cab Co, v. Carlsen, 211 
Ill. A. 299; Wortman v. Trott, 202 

Iowa.—Vickery v. 


190 

Iowa 803, 180 NW 893. 
bout Greer v. Hamilton, 3 La, A. 

Mo. — Russell v. Bauer-Berger 
Grocery Co., (A.) 288 SW 985. 

Ne Ss —Dwyer v. New York Tel. Co., 
@Sup)) 1b Agnes 

N. C.—Williams v. May, 173 N, C. 
78, 91 SE 604 

Porto Rico.—Ramos v. Nadal, 29 
Porto Rico 546. 


Armstead, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 618] 


or even gross neglgence.®® 


to see ahead of him.®é 


R,. I.—Ribas v. Revere Rubber Co., 
st ~R. DT. 189), 91) A 58. 

Wash.—Rhimer v. Davis, 126 Wash. 
470, 218 P 193; Truva v. Goodyear 
ines) ete.) Co... 113) Wash. 4135 94 
P 386; Mickleson vy. Fischer, 81 Wash. 
423, 142 P 1160; Ballard v. Collins, 
63 Wash. 493; 115 P 1050. 

Wis.—McMullen vy. Rutlin, 177 Wis. 
617, 189 NW 146. 

Alta.—Thomas vy. Ward, 7 Alta. L. 
79, 11 DomLR 231, 24 WestLR 250. 

[a] Illustration.—A driver was 
negligent in driving on the wrong 
side of the road compelling another 
automobile approaching on the proper 
side to take the ditch to avoid col- 
lision, and a minute or two later, 
with four feet of the graveled road 
to the right of his right wheel, while 
traveling at a high speed, running 
into a truck that was either not mov- 
ing or moving only slowly, without 
seeing the truck. Lucas y. Peart, 3 
La. A. 431. 

{[b] High speed on the wrong side 
of the street, resulting in a collision, 
is negligence. Yellow Cab Co. v. 
Carlsen, 211 Ill. A. 299; Vickery v. 
Armstead, 190 Iowa 803, 180 NW 893 
(there being no cause for traveling 
on the wrong side). 

{c] Endangering bicyclist.—W here 
the direct course of an automobile 
is interfered with by another automo- 
bile backing out into the street, the 
driver should slow up or stop until 
the course is clear and has no right 
to turn into the wrong side of the 
street where by so doing he puts a 
bicycle rider in danger. Wilbert v. 
Sturgeon, 118 Wash. 551, 204 P 185. 

{d] On a two way double-tracked 
street, vehicles should keep to the 
right and off the car tracks, unless 
forced to pass another vehicle or ob- 
stacle. To drive on the left track and 
left portion of the street and against 
the direction in which vehicles on 
such side have the right to move or 
park is a violation of the traffic or- 
dinances, and is negligence which, 
when causing an accident, renders 
the violator liable. Hendren v. Cres- 
cent City Seltzer, etc., Co., Inc., 1 La, 
A. 625. 

85. Barnes v. Bastin, 190 Ky. 392, 
227 SW 578. . 

{a] Tlustration.—A driver of a 
motor truck on a public highway who 
voluntarily turns his vehicle from 
the right-hand side of the road to 
the left where vehicles going in the 
opposite direction are expected to 
travel at a time when he cannot see 
the road for dust without giving a 
reasonable warning signal is grossly 
negligent. Barnes v. Eastin, 190 Ky. 
392, 227 SW 578. 

gS. Smoker vy. Baldwin Locomotive 
Works, 261 Pa. 341, 104 A 597. 

{a] Driving on street car tracks 
used for travel in opposite direction. 
—In an action by a street car motor- 
man for injuries received in a’ head- 
on collision between his trolley car 
and defendant’s motor truck, it ap- 
peared that defendant’s truck was 
being driven eastward over a bridge 
on the south, or east-bound car 
tracks, that on the approach of a 
street car from behind, defendant’s 
driver, instead of turning to the right 
as there was ample room to do, 
turned to the left onto the west-bound 
car tracks, that just as the east- 
bound car passed defendant’s truck a 
dense cloud of smoke was thrown 
over the street railroad tracks by a 
locomotive passing underneath the 
bridge, the smoke being so dense that 
it completely concealed. from the 


Thus, 
gence for one to drive along the wrong side of 
the road when conditions are such that he is unable 
It has also been held that 
the fact that one was driving on the wrong side 
of the highway is prima facie, although not con- 
elusive, evidence of negligence,*’ and that driving 
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it is negli- 


view of defendant’s driver the ap- 
proaching west-bound trolley driven 
by plaintiff, that notwithstanding 
these conditions defendant’s driver 
continued to drive east on the west- 
bound car track for a distance of 
nearly seventy feet from where he 
first turned in, and that the collision 
between the truck and the street car 
occurred just as the truck emerged 
from the cloud of smoke. A judg- 
ment for plaintiff was affirmed, the 
court holding that the negligence of 
defendant’s driver was for the jury. 
Smoker v. Baldwin Locomotive Works, 
261 Pa. 341, 104 A 597, 

87. Ala.—Morrison v. Clark, 196 
Ala 6005 02) Se3805. 

Cal.—Harris v. Johnson, 174 Cal. 
bids ow Se bon mb AMON Cy Aire ao, 
Lawrence v. Goodwill, 44 Cal. A. 440, 
186. P Wl Todd, vy. Oreutt, 42) 1Calt 
A, 687, 185 P 963. 

Colo.—Larson y. Long, 74 Colo. 152, 
219 P 1066. 

Del.—Grier v. Samuel, 27 Del. 74, 
85 A 759. 

Ill.—F rank C. Weber Co. v. Steven- 
son Grocery Co., 194 Ill. A. 432. 

Ind.—Benninghof-Nolan Co. v. Ad- 


cock, 194 Ind, 33, 141 NE 782, 29 
ALR 1344, 
Iowa.—Smith v. Hudson, 207 NW 


340; Carlson v. Meusberger, 200 Iowa 
65, 204 NW 432; Powell v. Alitz, 191 
Iowa 2338, 182 NW 236; Herdman v. 
Zwart, 167 Iowa 500, 149 NW 631; 
Carpenter v. Campbell Auto. Co., 159 
Iowa 52, 140 NW 225. 

La.—Hendren v. Crescent City 
Seltzer, etc., Co., Inc., 1 La. A 5. 

Md.—Kaline v. Davidson, 146 Md. 
220, 126 A 68. 

Mich.—Black v. Parke, etc., Co., 211 
Mich. 274, 178 NW 700. 

Mo.—Tyrer v. Moore, (A.) 250 SW 
920. 

N. Y.—Clarke v. Woop, 159 App. 
Div. 437, 144 NYS 595. 

Okl.—Oklahoma Producing,  etc., 
Corp. v. Freeman, 88 Okl. 166, 212 P 


742; Larkey v. Church, 79 Okl. 202, 
LOE biG. 

Pa.—Bell v. Jacobs, 261 Pa. 204, 
104 A 587. 

C.—Sims v. Eleazer, 116 S. C. 


Ss. 
41, 106 SE 854, 24 ALR 1293. 
Utah.—Staton v. Western Macaroni 


Mfg. Co., 52 Utah 426, 174 P 821. 
Wash.—Burlie v. Stephens, 113 

Wash. 182, 193 P 684; Hiscock v. 

Phinney, 81 Wash. 117, 142 P 461, 


AnnCasl916E 1044. 

“The circumstance that a vehicle 
is on the wrong side of the road 
is sufficient to raise a presumption of 
negligence.” Clarke: vi “Woop;) 159 
App. Div. 437, 4389, 144 NYS 595. 

“The act of driving an automobile 
on the wrong side of the street at 
the time when the accident by col- 
lision occurred is of itself prima facie 
evidence of negligence, yet that pre- 
sumption of negligence could be over- 
come by proof, and the burden is 
upon the party so wrongfully using 
the street to show by a preponder- 
ance of the evidence that the fact 
that he was driving on the wrong 
side of the street was not the proxi- 
mate cause of the collision.”” Larkey 
vi Church, 79 .Okl., 202; 204, 192 P 
569. 

“Tf a person is found on the left 
or wrong Side of the road when an 
accident occurs, he is liable for the 
consequences unless its cause be 
wholly attributable to the other party, 
and he does all that prudence can 
do to avoid danger.” Grier v. Samuel, 
27. Del..74, 75, 85 A 759 [quot Rey- 
nolds v, Naudain, 2 Del. 317], 
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on the wrong side of a highway contrary to statute 
is of itself negligence imposing liability for an 
injury resulting therefrom.** 
the left-hand side of the road together with other 
acts or omissions showing a lack of due care will 
constitute negligence.®® 
mobile was being driven on the wrong side of the 


A fortiori, driving on 


If the fact that an auto- 


[a] Strongest presumption of neg- 
ligence prevails against one driving 
on wrong side of street. Staton v. 
Western Macaroni Mfg. Co., 52 Utah 
426, 174 P 821. 

[b] Driver has burden of explain- 
ing violation of law of road. Seger- 
strom v. Lawrence, 64 Wash. 245, 116 
P 876. 

[c] Not negligence per se.—Al- 
though the general rule is that oper- 
ation of an automobile on a city 
street in violation of a city ordinance 
constitutes negligence per se, viola- 
tion of an ordinance requiring vehi- 
cles to drive on their right-hand side 
of the street is only prima facie evi- 
dence of negligence because the cir- 
cumstances of the particular case 
may not only excuse but require driv- 
ing on the left-hand side. Oklahoma 
Producing, ete., Corp. v. Freeman, 88 
Okl. 166, 212 P 742; Larkey v. Churen, 
79 Okl- 202, 192 P 569. 

{d] Ordinance as evidence. — A 
city ordinance requiring vehicles to 
keep to the right of the center of 
the street in the direction in which 
they are going may be considered on 
the question of negligence of the 
driver of a car. Bell v. Jacobs, 261 
Pa. 204, 104 A 587. 


88. Grier v. Samuel, 27 Del. 106, 
86 A 209. 
89. Apperson v. Lazro, 44 Ind. A: 


186, 87 NE 97, 88 NE 99; Williams 


Va Mayen isn. IC 78,0 9ier Shy 604- 
Willinsky v. Fulton, 79 Pa. Super. 
144. 

[a] Mllustration.—The operator of 


a motor vehicle was guilty of negli- 
gence where on a dark and rainy 
evening he turned, without warning, 
to the left-hand side of the street, 
proceeded at a rapid speed, and 
struck a pedestrian about ten feet 
away from a crossing. Willinsky v. 
Fulton, 79 Pa. Super. 144. 

[b] Menace to pedestrian.—Run- 
ning an automobile at a high rate of 
speed directly toward him, ,and so 
close to him that he is compelled or 
excited to flee from his path to avoid 
a collision is an unreasonable in- 
fringement of his rights. Apperson 
v. Lazro, 44 Ind. A. 186, 87. NE 97, 
88 NE 99. 

{[c] Passing to left of standing 
street car.—Where a boy six years 
old walked along A _ street to its 
intersection with B street and there 
started to cross B street and at the 
intersection there was no defined 
crossing for pedestrians, both streets 
being paved from curb to curb, in- 
cluding the space used by pedestrians 
in crossing from one side to the 
other, and a trolley car was stand- 
ing on B street with one platform 
extending to, or Slightly over, the 
space used by pedestrians in cross- 
ing the street, and the boy in cross- 
ing the street mounted the platform 
of the car and descended from the 
other side into the roadway, looking 
in both directions as he did so and 
observing no vehicle approaching, and 
started from the car to the opposite 
sidewalk, and when he had taken four 
or five steps was struck by defend- 
ant’s truck, which came down A 
street at a speed of from eighteen to 
twenty miles an hour and turned into 
B street from behind the standing 
car, passing at its left instead of 
its right, a verdict that the operator 
of the truck was guilty of negligence 
was justified. Parznik v. Central 
Abattoir Co., 284 Pa. 393, 131 A 372. 

[dad] Striking standing vehicle.— 
The driver of an automobile is neg- 
ligent where he drives on his own 
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road is the proximate cause of an injury the op- 


erator is liable therefor,®* unless 


such as to justify his being there.?! 
fact that one was operating his automobile on the 
wrong side of the highway at the time of an ac- 
cident does not fix upon him liability for injuries 
which were not proximately caused by his violation 


of the rule of the road.®? 


[§ 619] h. Justification or Excuse for Driving on 
The particular cir- 
cumstances may justify or excuse driving on the 


Wrong Side—(1) In General. 


left-hand side of the highway and 
runs into a vehicle standing on that 
side of the highway. Williams v. 
May, 173 N. C. 78, 91 SE 604. 

90. Cal.—Shupe v. Rodolf,-185 Cal. 
871, 197 P 57; Baillargeon v. Myers, 


180) Gal. 504, 182 P 37%; Goehring v. 
Rogers ou CalvcAs 2530227 P6387; 
Dover v. Archambeault, 57 Cal. A. 


659, 208 P 178. 

Colo.—Hannan v. St. Clair, 44 Colo. 
134, 96 P 822. 

Del.— Grier v: Samuel, 27 Del. 106, 
86 A 209: 

Ill.— Yellow Cab Co. v. Carlsen, 211 


Tile Av2993 Mrank®’ Cr. Weber ‘Co: wv. 
Stevenson Grocery Co., 194 Ill. A. 
432. 


Towa.—Mooney v. Canier, 198 Iowa 
251, 197 NW 625; Buzick v. Todman, 
179 Iowa 1019, 162 NW 259; Walterick 


v. Hamilton; 179 Iowa 607, 161 NW 
538, 259 SW 83. 

N. Y.—-Reed v. Klein, 190 NYS 640; 
156 NYS 766. 

Okl.—Oklahoma Producing,  etc., 
\Pa.—Willinsky v. Fulton, 

B. 10 West 
Wkly 518. 

Que.—Galipeau v. Lambly, 27 Rev 
left side of the street, a place he 
sibility for injury to others occa- 
care for his own safety upon the 

91,. See infra §§ 619-622. 

Myers, 27 Cal, A. 187, 149 P 3878. 

Mass.—Jabbour v. Central Constr. 
Go., 148 Minn. 185, 181 NW 346. 

N. 

Okl.—Larkey v. Church, 79 Okl. 202, 

Ss. 

41, 45, 106 SE 854, 24 ALR 1293, 


etc., 


684. 
Nid Dwyer vo New! York Del: 
) ime:, 
N. C:—Williams v. May, 173 N. C. 
Corp. v. Freeman, 88 Okl. 166, 212 P 
Super. 144. 
N. S.—Bain v. Fuller, 29 DomLR 
LegNS 456. 
had no right to be, under the facts 
sioned by the truck, incurred while 
street.” Otte v. Guilford, 209 Ky. 
92. Cal.—Goehring v. Rogers, 67 
La.—Moore v. Liddell Bros. Candy 
Co., 238 Mass. 453, 131 NE 194. 
Y.—Brooks v. McNutt Auto De- 
livery Co., 126 Misc. 
204, 192 P 569. 

PUG SH es 


- Mo.—Smith v. Mederacke, 302 Mo. 

Co., (Sup.) 135 A 76. 

Jacobs v:. Richard Carvel Co., 

78, 91 SE 604. 

"tp 79 Pa. 
C.—Boyd v. Houston, 

113 [app dism 51 N. S. 55]. 

‘when he decided to drive down the 
of this case, he. assumed all respon- 
the victim was exercising ordinary 
33, 36, 272 Sw 41. 

Cal. A, 253, 227 P 687; Baillargeon v. 
Co., 155 La. 1018, 99 S 856. 
Minn.—Elvidge v. Storage, 
730, 214 NYS 
562. 
c.—Sims v. Hleazer, 
103 


Wash.—Peterson vy. Pallis, 
Wash. 180, 173 P 1021. 

“Neither can it be said that a per- 
gon, being on the wrong side of the 
road, and injuring another, as a mat- 
ter of law is absolutely liable. ... 
It depends upon all of the facts and 
circumstances of the situation at 
that particular time, the positions of 
each, whether on the right or wrong 
gide of the road, whether the cir- 
cumstances are capable of explana- 
tion.’”’ Sims v. Bleazer, supra. 


“The mere fact alone that the de-° 
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conditions were 
But the mere 
where a motor 
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[$$ 618-620 


wrong side of the road,®* and it has been held that 
a statute requiring motor vehicles to keep to the 
right of the center of the street has no application 


vehicle, through no fault of its 


driver, skids on a slippery pavement and is thus. 
thrown across the center line.®4 
[§ 620] (2) Avoiding Danger or Injury. In case 


of an emergency it may be not only excusable but 


fendant was driving on the wrong 
Side of the street would not au- 
thorize a verdict against him unless 
the jury further found by a pre- 
ponderance of the evidence that the 
conduct of defendant in so driving, 
and not the conduct of the plaintiff, 
was the cause of the collision, and 
the resulting damages and injuries.” 
Larkey v. Church, supra. 


93. Ark.—Carter v. Brown, 136 
Ark. 23, 206 SW 71. 
Cal.—Raymond v. Hill, 168 Cal. 


473, 1438 P 743. 

Iowa.—Mooney v. Canier, 198 Iowa 
251, 197 NW 625. 

Minn.—Dohm v. Cardozo, 165 Minn. 
193, 206 NW 377. 


N. Y.—Clarke v. Woop, 159 App. 
Div. 437, 439, 144 NYS 595. 

Okl.—Oklahoma Producing, etc., 
Corp. v. Freeman, 88 Okl. 166, 212 
P 742, 

Wash.—Mickelson vy. Fischer, 81 
Wash. 428, 142 P 1160. 

Wis.—Johnson v. Prideaux, 176 


Wis. 375, 187 NW 207. 

Que.—Coppola v. Deguire, 35 Que. 
Ke Busode 

“Tt is also well settled that the use 
of the wrong side of the road may 
be justified by the circumstances.” 
Clarke v. Woop, supra. ~ 

“Circumstances may arise where it 
is entirely proper, in the exercise of 
reasonable care, to violate the ordi- 
nance by turning an automobile to 
the wrong side of the street. The 
mere fact that the automobile may 
be on the wrong side of the street 
at the time of the collision is not 
conclusive of negligence, because the 
driver of the automobile had a right 
to show why he did so and to excuse 
that action, and if the jury believed 
that, in the exercise of ordinary care 
under the circumstances, he was jus- 
tified in turning to the wrong side of 
the street, there could be no negli- 
gence in such act upon which re- 
covery ‘could be had.’ SBurlie_ v. 
Soe ig 113 Wash, 182, 189, 193 P 
684, 

[a] Care required. — Where an 
emergency arises which makes it 
necessary for a driver who is driving 
on the right-hand side of the street 
to swerve to the left, he is required 
to exercise only reasonable care for 
the safety of others using the street. 


Richards v. Rifenbery, 108 Okl. 56, 
233 P 692. 
[b] Where a driver unconsciously 


swerves to the left side of the road 
while enveloped in a dust cloud, his 
being on the wrong side of the road 
may be excused. 
165 Minn. 193, 206 NW 3877; Johnson 
v. Prideaux, 176 Wis. 375, 187 NW 
207. 

94. Dohm vy. Cardozo, 165 Minn. 
193, 206 NW 3877; Chase v. Tingdale, 
127 Minn. 401, 149 NW 654. 

95. Ark.—Carter v. Brown, 1386 
Ark. 23, 206 SW 71. 

Cal.—Kerner v. Spiegl, 34 Cal. <A. 
162, 166 P 1013. . 

Me.—Bragdon v. Kellogg, 118 Me. 
42, 105 A 433, 6 ALR 669. 

N. 


C.—Ledbetter v. English, 166 
N. -C) (125, 81 SE 1066: 
S. C—Sims v. Eleazer, 116 S. C. 
41, 106 SE 854, 24 ALR 1293. 
Wash.—Noyes v. Katsuno, 111 


Dohm v. Cardozo,- 


perfectly proper for an automobilist to turn to the 
left side of the road in order to escape from dan- 
ger®> or avoid injuring others.®® 


Indeed, it has 


Wash. 529, 191 P 419. 

[a] Dustration.—Defendant’s au- 
tomobile was being driven west on 
the north side of a street. Ag it 
reached an intersection a wagon 
turned up the intersecting street in 
such a way as to require the driver 
of the automobile to cross over near 
to the southerly side of the street 
on which he was driving in order to 
avoid a collision. At this moment 
plaintiff and a companion going 
northward on the west side of the 
intersecting street stepped off the 
curb into the street on which defend- 
ant’s automobile was traveling, and 
attempted to cross. They were carry- 
ing a raised umbrella and when they 
were discovered by the driver of the 
automobile, and they in turn became 
aware of the approach of the automo- 
bile, they were about three feet from 
the curb and about three or four feet 
in front of the car. The driver made 
every effort to stop the machine but 
could not stop it in time to avoid 
striking them, although it came to 
a standstill immediately thereafter 
and no part of the automobile went 
over either of them. It was held that 
these facts did not warrant a hold- 
ing that the driver was guilty of 
negligence as matter of law. Kerner 
v. Spiegl, 34 Cal, A. 162, 166 P 1013. 

[b] Avoiding collision.—It is not 
negligence to turn to the left as the 
best possible method of avoiding an- 
other car which, cutting a corner, is 
creating imminent peril of a head-on 
collision. Noyes v. Katsuno, 111 
Wash, 529, 191 P 419. 

96. Carter v. Brown, 136 Ark. 23, 
206 SW 71; Uhl v. Fertig, 56 Cal. A. 
718, 206 P 467; Clarke v. Woop, 159 
App. Div. 437, 144 NYS 595; Bone v. 
Yellow Cab .Co., 129 Wash. 5038, 225 
P 440; Burlie v. Stephens, 113 Wash. 
182, 193 P 684. 

[a] Boy on skates.—Defendant’s 
automobile was proceeding north, on 
the right-hand side of the street, a 
few feet from the curb. When the 
driver was about a hundred feet from 
a street intersection he saw plaintiff, 
a boy about twelve years old, coming 
south on roller skates, on the same 
side of the street as defendant’s au- 
tomobile. The driver sounded his 
horn but plaintiff did not change his 
course, and thereupon the driver 
turned toward the center of the 
street to allow plaintiff to pass be- 
tween the automobile and the driver’s 
right-hand curb. Plaintiff and the 
automobile each continued practically 
straight to near the street intersec- 
tion and: had they continued go 
through the intersection there would 
have been plenty of room to pass 
safely. When the automobile reached 
the intersection it was on its own 
right-hand side of street but some- 
what near the center. Just as plain- 
tiff and the automobile were about 
to meet, plaintiff suddenly and with- 
out warning turned to his right im- 
mediately in front of the automobile, 
and in an effort to avoid a collision 
the driver swerved his car to the left 
and collided with plaintiff near the 
intersection in the center of the 
street but probably a little to the 
left of the center of the street along 
which he had been driving. ‘The acci- 


' For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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§§ 620-624] 


been pointed out that under some circumstances the 
driver of an automobile may be guilty of the gross- 
est kind of negligence by remaining on the right- 
hand side of the street.®* 

[§ 621] (3) Avoiding Obstructions. An automo- 
bilist may proceed along his own left side of the 
road where this is necessary to avoid obstructions,®%® 
as, for example, where the right side of the road 
is impassable by reason. of work being done there- 
on®® such as the laying of street railway tracks 
or gas mains,” or is obstructed by piled up snow,? 
parked vehicles,* or vehicles proceeding slowly in 
the same direction as the automobilist is driving.® 

[§ 622] (4) Custom or Usage. It has been held 
that a mere custom of driving on the left side of 
a street or highway at a particular point will not 
justify violation of a statute or ordinance requiring 
vehicles to keep to the right. But it has‘also been 
held that, where street railroad tracks are so lo- 
eated in a street that there is more room for 
passage on one side than on the other and it is 
customary for vehicles proceeding in both directions 
to use that side of the street, a driver is not. negli- 
gent in using that side, although it is his own left- 


dent occurred in broad daylight and; Wash. 
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003, 225 P 440. 
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hand side.? So also, where part of a street is so 
given over to the loading or unloading of freight 
cars and so occupied by drays and wagons that 
travel thereon is unusual and impracticable and 
traffic ordinarily uses the other side of the street, a 
driver has been held not negligent in using’ that side 
of the street, although it is his own left-hand side 
and at the time in question there are no drays or 
wagons on his right-hand side.® 

[§ 623] i. Duty of Care While on Right Side. The 
fact that one is driving on the right side of the 
road does not relieve him of the obligation of ex- 
ercising due and ordinary care to prevent a col- 
lision and avoid injury to persons or property.® Ac- 
cordingly, an automobilist is negligent where he 
overtakes and strikes a pedestrian who is on the 
automobilist’s right-hand side of the road but out- 
side of the part thereof designed for, and used by, 
automobiles.?° 

[§ 624] 2. Keeping Lookout!!—a. In General. 
The driver of a motor vehicle is bound to antici- 
pate the presence on the highway of other persons 
having rights thereon equal to his own.!2 He has 


when there were no other vehicles in 
the near vicinity. A verdict for de- 
fendant was held proper. Burlie v. 
Stephens, 113 Wash. 182, 193 P 684. 
{[b] Emergence of vehicle from 
private driveway.—W here defendant 
was driving rapidly along a highway 
on his own right-hand side thereof, 
and plaintiff's automobile emerged 
from a private driveway on defend- 
ant’s right-hand side and proceeded 
across the highway, 
not negligent, as matter of law, in 
Swerving toward °the left in an at- 
tempt to avoid the impending so 


sion. Uhl v. Fertig, 56 Cal. A. 
206 P 467. 
97. Oklahoma Producing, etc., Corp. 


v. Freeman, 88 Okl. 166, 212 P 742. 

“We can understand how an indi- 
vidual driving an automobile in strict 
compliance with the ordinance might, 
under some circumstances, be guilty 
of the grossest negligence by re- 
maining on the right side of the 
street. As an illustration, one driv- 
ing an automobile filled with women 
and children along the street in strict 
compliance with the terms of the or- 
dinance and seeing a run-away team 
approaching and knowing that by 
keeping on the right side of the 
street a collision is unavoidable; un- 
der these’ circumstances common pru- 
dence would dictate turning his car 
to the left if by doing so a collision 
could be avoided.” Larkey y. Church, 
79 Okl. 202, 204, 192 P 569. 

98. Ala. ” “Karpeles v. City Ice De- 
livery Co., 198 Ala, 449, 73 S 642. 

Cal.—Farrar v. Whipple, 65 Cal. A. 
123, 223 P 80. 

Colo.—Bartlett_ v. 
Colo: 171.5230. P 109. 

lowa.—-Mooney v. Canier, 198 Iowa 
251, 197 NW 625. 

Me.—O’Malia v. Thomas, 123 Me. 
286, 122 A 773. 

N. J.—Paschel v. Hunter, 88 N. J. 
L. 445, 97 A 40. 

Wash. —Bone v. Yellow Cab Co., 129 
Wash. 503, 225 P 440. 

Wis.—Riggles v. Priest, 163 Wis. 
199, 157 NW 755. 

Que. —Coppola v. Deguire, 35 Que. 
K.. B. 339. 

“The driver of a vehicle may leave 
the prescribed route to ayuid an ob- 
staecle otherwise unavoidable.” Kar- 
peles v. City Ice Delivery Co., -198 
Ala. 449, 458, 78 S 642. 

99. Bartlett v. Hammond, 76 Colo. 
171, 230 P 109. 

1. Bartlett v. Hammond, supra. 
“2. Bartlett v. Hammond, supra. 

3. Bone v. Yellow Cab Co., 


Hammond, 76 


129 


defendant was |. 


4. Mooney v. Canier, 198 Iowa 251, 
197 NW 625. 

5. O’Malia v. Thomas, 123 Me. 286, 
287, 122: A 773; Paschel v. Hunter, 
88’ GN. 4 J, a 445, 997 An 40% Riggies 
v. Priest, 163 Wis. 199, 157 NW 755. 

“In overtaking and passing a 
slowly moving motor vehicle it is 
generally necessary to turn to the 
left of the road center.’ O’Malia -v. 
Thomas, supra, . 

Overtaking and passing vehicles 
generally see infra § 677 et seq. 

6 Reinders v. Olsen, 60 Cal. A. 
764, 214 P 268; Casey v. Boyer, 270 
Pa. 492, 113 A’ 364; 

[a] Evidence of such custom in- 
admissible.—Casey v. Boyer, 270 Pa. 
492, 113 A 364. 

7. capers v. Deguire, 35- Que. K. 
18% 

na Where the automobile strikes 
a child who carelessly steps in front 
of it with the intention of crossing 
the street, the driver is not guilty of 
negligence. Coppola v. Deguire, 35 
Que. K. B. 3389. 

8. Karpeles v, City Ice Delivery 
Co., 198 Ala. 449, 73 S 642 (turning 
to left without going around inter- 
section of streets). 

9. Van Rensselaer v. Chism, 186 
App. Div. 557, 174 NYS 751 [aff 231 
N. Y. 567 mem, 132 NE 891 mem]; 
Hoover v. Reichard, 63 Pa. Super. 
517; Walker v. Lee, 115 S. C. 495, 
106 SE 682; Temple Lumber Co. v. 
Living, (Tex. Civ. A.) 289 SW 746. 

fa] An erroneous finding, in an 
action for injury by an automobile, 
that the automobile was being driven 
on the wrong side of the street, is 
immaterial where negligence in other 
respects is shown by the evidence 
and properly found to exist. Tem- 
ple Lumber Co, v. Living, (Tex. Civ. 
A.) 289 SW 746. 

10. Van Rensselaer v. Chism, 186 
App. Div. 557; 174 NYS 761 [aff 231 
N. Y. 567 mem, 132 NE 891 mem]. 

[a]J’ This rule has been applied 
where the driver of an automobile, 
driving on a road the macadam part 
of which was eighteen and one-half 
feet wide and which had on each side 
of the macadam a dirt shoulder about 
three and one-half feet wide with a 
grass plot beyond, overtook and 
struck a pedestrian who was walk- 
ing on the ‘grass plot. Van Rens- 
selaer v. Chism, 186 App. Div. 557, 
174 NYS 751) [aff 231 N. Y: 567 mem, 
132 NE 891 mem]. 

11. Duty to keep lookout: 

At crossing or intersection see infra 

§ 691. ; 


or: 

Children see infra §§ 798-801. 

Persons moving to or from street 
cars see infra § 793, 

Persons working on highway see 
infra § 789. 

When: 

Backing see infra § 649. 

Entering or leaving private prem- 
ises see infra §§ 756-760 

Eien another vehicle see infra 


Stopping see infra § 648. 

Turning in highway see infra § 650. 

Turning into intersecting street or 

highway see infra § 726. 

12. Ark.—Texas Motor Co. v. Buf- 
fington, 134 Ark. 320, 203 SW 1013. 

Cal.—Hatzakorzian v. Rucker-Fuller 
Desk Co., 197 ‘Cal. 82)'289 P-709, 41 
ALR 1027; Rush v. Lagomarsino, 196 
Cal. 308, 237 P 1066; Zarzana v. Neve 
Drug Co., 180 Cal. 32; L792 2033 
15 ALR 401; Nichols v. Nelson, (A.) 
225 P 739; McPherson v. Walling, 
58 Cal, A. 563, 209 P 209; Meyers v. 
Bradford, 54 cal, A. 157, 201 P 471. 
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823, 149 P 740. 
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81, 114 A 701. 
Mich.—Winckowski v. Dodge, 183 


Mich. 303, 149 NW 1061. 

Miss. —Flvnt v. Fondren, 122 Miss. 
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N. D.—Vannett vy. Cole, 41 N. D. 
260, 170 NW 663. 

Pa. Nise v. Garrett, 270 Pa. 192, 
113 A 19 
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Wis. 57, 123 NW 629, 135 AmSR 30, 
25 LRANS 40. 

Alta.—Johnson v. Giffen, 18 Alta. 
L. 312, 62 DomLR 6385, [1921] 3 West 
Wkly 596. 

Pile aaa aes v. Nash, 60 DomLR 

[a] “The driver of such vehicle 
must know that other persons have a 
right to use the street to cross the 
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no right to assume that the road is clear,’* but must 
keep a vigilant watch ahead for pedestrians and 
other vehicles,'* particularly at places where the 


same, and it is his duty to anticipate 
that the street will be so used by 
pedestrians, and therefore it is also 
his duty to look, to see, and know 
that such pedestrian is not in his 
road.”’ Croatian. Bros.; Packing. Co. 
v. Rice, (Ind. A.) 147 NE 288, 291. 

[b] “One of the duties incumbent 
upon one who operates an automo- 
bile (and this is a duty incumbent 
upon the driver of any vehicle) is 
that of anticipating the presence 
upon the highway of other persons 
having rights to be there equal with 
his own; and if, by failure to dis- 
charge this duty, the right of an- 
other is disregarded and injury re- 
sults, the owner of the automobile is 
liable for any consequent damage. 
The driver of an automobile is bound 
to exercise reasonable care in antici- 
pating the presence of pedestrians 
upon the streets of a city, or upon 
rural highways, as well as to exer- 
cise reasonable care to the end that 
he does not injure them after he is 
aware of their presence.” O’Dowd v. 
Newnham, 13 Ga. A. 220, 226, 80 SE 
36. 

Equal rights of users of highway 
see supra § 581. t 

13. Cal.—Rush v. Lagomarsino, 
196 Cal. 308, 237 PB 1066; Meyers v. 
Bradford, 54 Cal. A. 157, 201 P 471. 

Iowa.—Scott v. O’Leary, 157 Iowa 
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Miss.—Flynt v. Fondren, 122 Miss. 
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Tenn.—Coca Cola. Bottling Works 
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926. 

_Wis.—Lauson v. Fond du Lac, 141 
Wis. 57, 123 NW 629, 135 AmSR 30, 
25 LRANS 40. 

Alta.—Johnson v. Giffen, 18 Alta. 
L. 312, 62 DomLR 6385, [1921] 3 West 
Wkly 596. 

“TAn automobile driver] cannot as- 
sume that the road is clear.” Coca 
Cola Bottling Works v. Brown, supra. 

[a] “The driver on a country road 
knows... that travelers on foot, 
on horseback, and in various kinds 
of vehicles are found using the high- 
ways at all seasons of the year and 
at all times of the day and night. 
Such a driver has no right to expect 
... a free and unobstructed right of 
way.’ Lauson v. Fond du Lac, 141 
Wis. 57, 59, 123 NW 629, 135 AmSR 
30, 25 LRANS 40 [quot Scott v. 
O’Leary, 157 Iowa 222, 138 NW 512, 
asd ls 
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76 A 518. 

Ga.—O’Dowd v. Newnham, 13 Ga. 
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Iowa.—Livingstone v. Dole, 184 
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NW 372. 
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93 Kan. 140, 143 P 491; Arrington v. 
Horner, 88 Kan. 817, 129 P 1159; 


Williams v. Benson, 87 Kan. 421, 124 
P 531; Seifert v. Schaible, 81 Kan. 
323, 105 P 529; McDonald v. Yoder, 
80 Kan. 25, 101 P 468. 

Ky.—Cline v. Cook, 216 Ky. 366, 
287 SW 927; Bannon Pipe Co. v. 
Craig, 211 Ky. 562, 277 SW 855; Ash- 
land v. Williams, 203 Ky. 300, 262 
SW 273; Barnes v. Hastin, 190 Ky. 
392, 227 SW. 578; Bruce v. Callahan, 
185 Ky. 1, 218 SW 557; Melville v. 
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Creamery Co., (A.) 240 SW _ 835; 
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185 Mo. A. 528, 172 SW 641; Hisen- 
man v. Griffith, 181 Mo. A. 1838, 167 
SW 1142; McFern v. Gardner, 121 Mo. 
Al, 97 SW 972- 
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Mont. 538, 172 P 132. 
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Nebr. 390, 193 NW 922. 

N. J.—Klein v. Offen, 136 A 419; 
Lyons v. Volz, (Sup.) 114 A 318. 
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186 App. Div. 557, 174 NYS 1751 [aff 
231 N. Y. 567 mem, 1382 NE 891 mem]; 
Doyle v. Foster, 128 App. Div. 279, 
112 NYS 673; Thies v. Thomas, 77 
NYS 276. 

N. D.—Vannett v. Cole, 41 N. D. 
260, 170 NW 663. 

Oh.—Decker v. Mitchell, 10 Oh, A. 
438. 

Pa.—McAvoy v. Kromer, 277 Pa. 
196, 120 A 762; Anderson vy. Wood, 
264 Pa. 98, 107 A 658. 

Tenn.—West Constr. Co. v. White, 
130 Tenn. 520, 172 SW 301; Allen v. 
Davie, 6 Tenn. Civ. A. 630; McNabb 
v. Gannaway, 3 Tenn. Civ. A. 78; 
Cumberland Tel., etc., Co. v. Burns, 1 
Tenn, Civ. A. 148. 

Tex.—Jones v. Sunshine Grocery, 
ete., (Civ. A.) 236 SW 614. 

Utah.—Richards v. Palace Laundry 
Co., 55 Utah 409, 186 P 439; Barker 
v..| Savas, 52 Utah (262, 172 P 672; 
Boeddcher v. Frank, 48 Utah 3638, 159 
P 634. 

Va.—Bassett v. Wood, 132 SE 700. 

Wash.—Pritchard v. Hockett, 140 
Wash. 499, 249 P 989; Crowl v. West 
Coast Steel Co., 109 Wash. 426; 186 
P) 866 «Mosso- vv... se 4Stanton: ‘Cos, 
75 Wash, 220, 1384 P 941, LRAI916A 
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365, 104 P 682. 
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260, 191 NW 572; Koperski v. Hoeft, 
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Man.—Toronto Gen. Trusts Corp. 
v. Dunn, 20 Man, 412, 15 WestLR 314. 


for anticipating 
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’' = 


[§ 624 


conditions are such that there are special reasons 
the presence of pedestrians or ve-. 


street crossings,!® or places where 


N. S.—Webber v. Weary, 57 N. S. 
02. 
Sean Gi HR v. Nash, 60 DomLR 


“The 
Barker v. Savas, 
172 P 672, 674. 

[a] Constant lookout.— “If one 
operates an auto vehicle, which is a 
swift and silently moving machine, 
in a crowded city street, a high de- 
gree of care and vigilance is re- 
quired, and the driver should not 
relax that care and vigilance, but 
keep a constant lookout to prevent 
collisions with and injury to others.” 
Richards v. Palace Laundry Co., 55 
Utah 409, 418, 186 P 439. 

{b] A sharp and diligent lookout 
for persons in the highway should 
be kept by an automobile driver un- 
der a Statute requiring him to exer- 
cise the highest degree of care. 
Bongner v. Zeigenhein, 165 Mo, A. 
328, 147 SW 182. 

[c] Both moving and standing ve- 
hicles must be looked for. Collins 
v. McMullin,-225 Ill. A. 430. 

{d] When two meeting vehicles 
are passing, each driver must look 
out for pedestrians appearing from 
behind other vehicles. Winckowski 
v. Dodge, 183 Mich. 303, 149 NW 1061. 

[e] A driver turning his machine 
out of the line of traffic should, in 
the exercise of ordinary care, see a 
pedestrian standing in the street in 
time to avoid injuring her. Bassett 
v. Wood, (Va.) 132 SE 700. 

{f] Where a driver turns to the 
left in passing another vehicle go- 
ing in the opposite direction, he must 
exercise a degree of caution commen- 
surate with the unusual conditions. 
Winckowski v. Dodge, 183 Mich. 303, 
149 NW 1061. : 

{g] Driver and owner negligent.— 
Where the owner of a car was sitting 
in the front seat by the operator and 
assisting in the operation of the car, 
manipulating the lights, and neither 
of them noticed that the car was out 
of the road or both of them failed 
to observe a pedestrian who was in 
the road, both were negligent. Van 
Rensselaer v. Chism, 186 App. Div. 
557, 174 NYS 751 [aff 231 N. Y. 567 
mem, 132 NE 89t mem]. 

{h] A motor cyclist must: (1) 
Maintain a proper lookout. Hopkins 
v. Droppers, 191 Wis. 334, 210 NW 


doctrine is elementary.” 
52 Utah 262, 269, 


684. (2) Be watchful to avoid a 
collision’ with other vehicles. Mc-' 
Comb vy. Boardman, 199 App. Diy. 


229, 191 NYS 874. 

{i] Where pedestrian and automo- 
bilist discover each other simultane- 
ously, the automobilist is not negli- 
gent in not having sooner discovered 
the pedestrian, who was in just as 
good a position for observing the 
danger, Feyrer vy. Durbrow, 172 Wis. 
71, 178 NW 306. 

15. Gonzales v. Davis, 197 Cal. 256, 
240 P 16; Reaugh v. Cudahy Packing 
Co., 189 Cal. 335, 208 P 125; Jenkins 
v. Goodall, 183 Ill. A. 633; Croatian 
Bros, Packing Co. v. Rice, (Ind. A.) 
147 NE 288; Latham v. Umbach, 3 
an An 30m: 

[a] At railroad crossing.—Where 
a railroad train is traversing a public 
roadway or thoroughfare of a popu- 
lous city, and a motor vehicle on 
such roadway has stopped close to 
the railway track, facing the train 


and awaiting its passage, it is action- © 


able negligence for the driver of the 
vehicle to cross the track immedi- 
ately after the train has passed with- 
out looking carefully for objects 
which and persons who may be di- 
rectly in front of him and on the 
other side of the track. Latham v. 
Umbach, 3 La. A. 301. 

16. See infra § 691. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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persons are boarding or leaving street cars,‘? or in 
crowded streets,® or where he is driving over that 


portion of the highway which is 


vehicles going in the opposite direction.!® 
necessary that the driver shall constantly have his 
eyes on the road ahead;”° but he is bound to take 
notice of the road?! and to observe conditions along 
the way,” and at the first appearance of danger he 
must take proper steps to avert it.?* 
where a collision is likely, the duty of ordinary care 
is not fulfilled by looking once but requires that {| ing a lookout had been exercised.?? 


17. See infra § 793. 

18. O’Dowd v. Newnham, 13 Ga. 
A. 220, 80 SE 36; Aronson v. Ricker, 
185 Mo, A. 528, 172 SW 641; Grant 
vy. Armstrong, 55 Wash. 365, 372, 104 
P 632. 

“When aman is propelling a large, 
dangerous machine like an automo- 
bile through a crowded street at the 
rate of twenty or twenty-five miles 
an hour, it is his duty to see teams 
that are immediately before him, be- 
fore he is so close upon them that an 
accident cannot be averted.” Grant 
vy. Armstrong, supra. 

19. McPherson v. Walling, 58 Cal. 
A. 563, 209 P 209; Kelly v. Schmidt, 
142 La. 91, 76 S 250; Wallace v. Ber- 
gius, 52 Sc. L. Rep. 130, 7 BRC 692. 

Care when on wrong side of high- 
way generally see Supra 612. 

20. Bourland v. Baker, 141 Ark. 
280, 216 SW 707, 20 ALR 525; O’Dowd 
v. Newnham, 13 Ga..A. 220, 228, 80 SH 
36; Richards v. Palace Laundry Co., 
55 Utah 409, 186 P 439. 

“Tf in traversing a straight stretch 
of road or street he saw no one in 
sight, he would not be expected to 
exercise the same degree of caution 
(though his lookout should be none 
the less vigilant) as would be nec- 
essary were he passing along a thor- 
oughfare thronged with vehicles and 
pedestrians, or about to pass a much- 
used street crossing.” Q’Dowd vv. 
Newnham, supra. 

21. Sheean v. Foster, (Cal. A.) 251 
P 235; Short v. State, 109 Misc. 617, 


179 NYS 539; Brown v. Thorne, 61 
Wash, 18, 111 P 1047. ; 
[a] Looking for switch key.— 


Where the switch key of defendant’s 
automobile kept dropping out as he 
drove along, and when he was devot- 
ing his attention to looking for it 


after it had dropped out he ran his. 


automobile off the road and into a 
tree whereby an occupant of the car 
was injured, defendant was negligent. 
Sheean v. Foster, (Cal. A.) 251 P 235. 

22. Holmberg v. Villaume, 158 
Minn. 442, 445, 197 NW 849; Geise v. 
Mercer Bottling Co., 87 N. J. L. 224, 
94 A 24; Jones v. Sunshine Grocery, 
ete., (Tex. Civ. A.) 286 SW 614, 616; 
Chaney v.. Moore, 101 W. Va. 621, 
134 SE 204, 47, ALR 800. 

‘Tt is his further duty to exercise 
care to keep a lookout to detect ob- 
structions or other dangers oppor- 
tunely so that in the exercise of ordi- 
nary discretion he may : prevent 
injuries.” Jones v. Sunshine Gro- 
cery, etc., Supra. ; 

“Tt is the duty of every driver of 
a motor car upon any highway to 
use his faculties and keep a reason- 
able lookout, not only for others in 
the use of the highway, but to ithe 
conditions of the road as well, and to 
the keeping of his vehicle under rea- 
sonable control.” Holmberg v. Vil- 

ume, supra. 
os [a] 5 tn whose favor duty exists.— 
The duty of the driver of an automo- 
bile to observe conditions of the 
roadway and avoid defects which may 
cause him to lose control of his car 
exists in favor of another person 
upon or near the street who would 
sustain injury as a natural and prob- 
able consequence of a negligent fail- 
ure to observe an obstruction or to 
have proper control of the vehicle 
before or after striking it. Geise v. 
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usually used by 
It is not 
is past.?® 


At a place 


| Mercer 
94 A 2 


23. O’Dowd v. Newnham, 13 Ga. 


A. 220, 80 SE 36; McFern v. Gardner, | 


121 Moy A. 15 97 SW 972: 

24. Chrystal v. Baltimore, etc., R. 
Co., (Md.) 132 A 629. 

25. Temple Lumber Co. v. Living, 
(Tex. Civ. A.) 289 SW 746. 

26. 
256. 

Cal.—Meyers v. Bradford, 54 Cal. 
lode 204 rate 

Conn.—Case v. Clark, 83 Conn. 183, 
76 A 518. 

Ind.—Croatian Bros. Packing Co. 
v. Rice, (A.) 147 NE 288; Indianapolis 
REG LOUCs | COUE Via Cen TOILET UNG.an Ac 
105, 118" NEN 959. 

Iowa.—Starry v. Hanold, 211 NW 
696; Holderman v. Witmer, 166 lowa 
406, 147 NW 926. 


Mont.—Pratt v. Kistler, 72 Mont. 
306,233 P 600. 
N. J.—Strobert v. Pimm, (Sup.) 


126 A 408; Lyons v. Volz, (Sup.) 114 
A 318. 

N. Y.—Van Rensselaer v. Chism, 
Ls6- App. Div, 557, 174 NYS V7od) att 
231 N. Y. 567 mem, 132 NE 891 mem]; 
Doyle v. Foster, 128 App. Div. 279, 
112 NYS 673. 

Oh.—Whitford v. Stewart, 17 Oh 
NPWS 81. 

Pa.—Reaney v. Jones, 75 Pa. Super. 
SDs ‘ 

Tenn.—West Constr. Co. v. White, 
130 Tenn. 520, 172 SW 301; Allen v. 
Davie, 6 Tenn. Civ. A. 630. 

Tex.—Moss v. Koetter, 
249 SW 259. 

Utah.—Richards v. Palace Laundry 
Co., 55 Utah 409, 186 P 439; Barker 
v. Savas, 52 Utah 262, 172 P 672. 

Wash.—Brammer vy. Percival, 133 
Wash. 126, 233 P 311, 

Alta.—Johnson v. Giffen, 18 Alta. 
L. 312, 62 DomLR 635, [1925] 3 West 
Wkly 596. 
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“He was not only required to look, | 


but to look in such an intelligent 
and careful manner as to enable him 
to see the things which a person in 
the exercise of ordinary care and 
caution for his own safety and the 
safety of others would have seen un- 


der like circumstances.” Pract uN: 
Aistler, 72> Mont- 356, 361," 233) P 
600 


“The fact that he did not know 
that anyone was on the highway is 
no excuse for conduct which would 
have amounted to recklessness if he 
had known that another vehicle or 
person was on the highway.” Meyers 
ve Bradford) 54 (‘Call Ay ore tbs, 202) 
P 471 [quot Rush v. Lagomarsino, 
196 Cal. 308, 237 P 1066, 1069]. 

[a] The driver is presumed to 
have seen what he ought to have 
seen, and actual discovery by him is 
not necessary. Richards v. Palace 
Laundry Co., 55 Utah 409, 186 P 439. 

27. Ala.—Paschall vy. Sharp, 215 
Ala. 304, 110 S 387. 

Cal.—Stone v. Gill, 52 Cal. A. 234, 
198 P 640. 

Del.—Grier v. Samuel, 27 Del. 106, 
86 A 209; Simeone v. Lindsay, 22 
Del. 224, 65 A 778. 

Ill.— Koerfig v. Semrau, 197 Ill. A. 
624. 
Ind.—Croatian Bros. Packing Co. v. 
Rice, (A.) 147 NE 288. 

Iowa.—Dagegy v. Miller, 180 Iowa 
1146, 162 NW 854. 


Bottling Co., 87 N. J. L. 224, 
4, 


U. S.—Kelly v. Knabb, 300 Fed. | 


[42°Ce) 914: 


the driver shall continue to look until all danger 
of a collision is past,?4 and where he observes per- 
sons on the road in a situation of danger, it is his 
duty to continue to observe them until the danger 
The driver is chargeable with knowledge 
of all that a prudent and vigilant operator would 
have seen,’® and is, accordingly, chargeable with 
negligence if he fails to discover a vehicle which 
or a traveler whom he would have discovered in 
time to avoid the injury if reasonable care in keep- 


On the other 


Kan.—McDonald v. Yoder, 80 Kan. 
25, 101 P 468, 

Ky.—Cline v. Cook, 216 Ky. 366, 
287 SW 927; Carr v. Warford, 198 
Ky. 690, 249 SW 1024. 

La.—Shields v. Fairchild, 130 La. 


648, 58 S 497; Burvant v. Wolfe, 
tee La. 787, 52 S 1025, 29 LRANS 
ggiiass—Stone v. Mullen, 153 NE 


Miss.—Porter v. Nesmith, 124 Miss. 
SLUT, 180 SS) be 

Nebr.—Christoffersen vy. Weir, 110 
Nebr. 390, 1983 NW 922. 

N. J.—Kathmeyer v. Mehl, (Sup.) 
60 A 40. 

N. Y.—Rounds v. Fitzgerald, 207 
App. Div. 534, 202 NYS 595 [aff 239 
N. Y. 568 mem, 147 NE 199 mem]; 
Albertson v. Ansbacher, 102 Misc. 527, 


169 NYS 188. 
io v. Mott, 77 Pa. Super. 
140. 
Tenn.—Cumberland Tel., Co. 
v. Burns, 1 Tenn. Civ. A: 148. 
Utah.—Cheney v. Buck, 56 Utah 29, 
189 P 81; Barker v. Savas, 52 Utah 
262, 172 P 672; Boeddcher vy. Frank, 
48 Utah 363, 159 P 634. 
Va.—Bassett v. Wood, 132 SE 700. 
Wash.—Brammer v. Percival, 133 


Wash. 126, 233 P 311; Truva v. Good- 
year Tire, etc., Co., 113 Wash. 413, 


etc., 


194° P 386; Stephenson v. Parton, 
89 Wash, 6538, 155 P 147; Chase v. 
Seattle Taxicab, etce., Co., 78 Wash. 


537, 139 P 499; Mosso v. E. H. Stan- 
ton’ Co., 75° Wash, 220, 134- Pi°941, 
LRA1916A 943; Burger v. Taxicab 
Motor Co., 66 Wash. 676, 120 P 519. ~ 

Ont.—Harbour v. Nash, 60 DomLR 
fae? Hal) .v. McDonald, 12 OntWN 

“Tt is as much negligence to fail 

to see that which can be observed 
by ‘the exercise of ordinary care as 
it is negligence not to look at all.” 
Biddy v. Pacific Electric R. Co. 58 
Cal. A. 658, 662, 209 P 387. 
_ “His failure to see such persons 
in time to stop and avoid injury is 
no excuse; due care requires that he 
shall see such persons, so rightfully 
attempting to cross such street in 
time to stop his machine; it is negli- 
gence to not see such persons.” 
Croatian Bros. Packing Co. v. Rice, 
(Ind. A.) 147 NE 288, 291. 

[a] Approaching vehicle.—‘‘Where 
two vehicles are approaching each 
other on a street in daylight, and 
there is no obstruction to the view 
between them and no excusing cir- 
cumstances, a driver of one vehicle 
is negligent if he does not see the 
other vehicle.” Rounds v. Fitzgerald, 
207 App. Div. 534, 537, 202 NYS 595 
[aff 239 N. Y. 568 mem, 147 NE 199 
mem] (where driver turned to his 
left into path of approaching vehicle). 

{b] Automobile standing in road. 
—One who is driving at night along 
a road lit up by lanterns seventy-five 
feet apart is negligent where he fails 
to see an automobile standing in the 
road until he actually strikes it, al- 
though the night is “somewhat 
misty.’”’ Albertson v. Ansbacher, 102 
Misc. 527, 169 NYS 188. 

[ce] Unlighted truck. — Where 
plaintiff, driving his automobile after 
sunset, could have seen objects in 
the road ahead of him one hundred 
yards away and yet, with nothing to 
distract his attention, he did not see 


912 [42 C.J.] 


hand, a driver is not chargeable with seeing what 
he could not. have seen in the exercise of ordinary 


eare.”§ 
Traffic signals. 
to observe traffic signals.?° 


Lookout on opposite side of highway. Where a 


driver who is proceeding on his 


side of the highway keeps a lookout ahead on that 
side, he is under no special duty to keep a lookout 
ahead. for vehicles approaching on the opposite 
side,*° unless he intends to make some movement 
which will take his car to the other side of the 
street,*t. but has the right to assume that those 
approaching from the opposite direction will con- 


an unlighted truck standing in the 
highway until he was within fifteen 
feet of it, he failed, as matter of law, 
to exercise due care, and was there- 
fore precluded from recovering for 
damages to his automobile in a col- 
lision with the truck. Stone vy. Mul- 
len, (Mass.) 153 NE 565. 

{d] Wedestrian.—It is negligence 
to fail to see a pedestrian: (1) Stand- 
ing in the road. Stephenson v. Par- 
£01489 WVWasD. 653, 1155 Pore te 2) 
Standing in the roadway beside a 
wagon, engaged in conversation with 
an occupant of such wagon. Kath- 
meyer v. Mehl, (N. J. Sup.) 60 A 40. 
(3) Walking along a macadam road 
in front of the automobile, until just 
before striking him. Van Rensselaer 
v. Chism, 186 App. Div. 557, 174 NYS 
751 [aff 231 N. Y. 567 mem, 132 NE 
891 mem]. -(4) Where a pedestrian 
crossing a street in an easterly direc- 
tion on the south side of an intersect- 
ing street was struck by an automo- 
bile coming from the west and 
turning south behind him, the fact 
that the driver of the automobile did 
not see the pedestrian and was not 
facing him is not as a matter of law 
sufficient to show freedom from neg- 
ligence, where the pedestrian was in 
plain view of the driver. Holderman 
v. Witmer, 166 Iowa 406, 147 NW 926. 

[e] Boy at crossing.—‘“It would 
seem to be an almost irresistible con- 
clusion that if the defendant had 
been keeping that sharp lookout 
ahead which the law requires of him 
when approaching such a crossing he 
would have observed these boys or 
at least the latter of them in the act 
of essaying this crossing just ahead 
of his incoming machine, and the 
inference would seem to be a most 
reasonable one that since he did not, 
as he admitted, see the injured boy 
before the impact and no sound of 
horn or bell or other warning was 
heard by any of the witnesses to the 
collision, the defendant was not ex- 
ercising that degree of prudence and 
of watchfulness which the law un- 
der such circumstances requires.” 
Gonzales v. Davis, 197 Cal. 256, 261, 
240 P 16. f 

{f] “Saywalker.”—‘‘HEven if plain- 
tiff be considered as only a pedes- 
trian, indeed a ‘jaywalker’, the fact 
that he was not at the moment of 
the accident traveling in pathways 
usually assigned to such humble or 
careless members of society, did not 
make defendant less obligated to con- 
sider plaintiff's presence or to see 
him while he was in a place where 
defendant was bound to have seen 
him by the exercise of ordinary care.” 
Latham v. Umbach, 3 La. A. 301, 303. 

{g] Diffusion of light making 
pedestrian visible.—Oefendant was 
driving at night at a rate of fifteen 
to twenty miles an hour and struck 
and killed a pedestrian who was 
crossing the street, the pedestrian 
being fourteen or fifteen feet away 
from the curb when struck. It ap- 
peared that defendant’s headlights 
were burning and that a distance of 
fifty feet from the car the diffusion 
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negligence.** 


Inference from location of red light. 
while driving at night, sees a stationary red light 
on the left side of the highway, has the right to 
assume that it marks the limit of danger and that 
the right-hand side of the highway is clear.*4 

[§ 625] b. Where View Obstructed or Vision In- 


own right-hand 


terfered with.*° 


of light was about eight and a half 
feet, at sixty feét about nine and a 
half feet, and at seventy-five feet 
about twelve and a half feet on each 
side of the center of the car. It 
was held that the situation showed 
that the pedestrian could not have 
stepped suddenly out of the darkness 
in front of defendant’s car and that 
defendant was bound to see her be- 
fore she got in front of his car, 
and having seen her he was bound to 
stop, give warning of his approach 
or swerve his car in an effort to avoid 
her, failing which he was guilty of 
negligence. Jensen v. Culbert, 134 
Wash, 599, 236 P 101. 

{h] Where a child is riding a tri- 
cycle close to right-hand side of 
road, the driver of an automobile 
overtaking him is under a duty to 
see him, Barker v. Savas, 52 Utah 
262, 172. P 672. 

28. McAvoy v. Kromer, 277 Pa. 
196, 120 A 762; Johnson v. Auto In- 
ver ua pan Coy L139" Wash. (132,245 (Pe 
920. 

{a] Person lying in highway.—A 
bus driver is, aS matter of law, not 
guilty of negligence in striking a 
person who was lying prostrate on 
the highway, where such _ person 
could not be seen by the bus driver 
because of the glaring lights of an- 
other automobile and the _ driver 
promptly and carefully checked the 
speed of his car on being warned 
by a third person of danger ahead. 
Johnson y. Auto-Interurban Co., 139 
Wash, 132, 245 P 920. 

29. See infra § 700. 

30. Cal.—Oberholzer vy. Hubbell, 36 
Cal, A, 16, 171'P 436. 

Ill.—Trout Auto Livery Co. v. Peo- 
ple’s Gas Light, ete., Co., 168 Ill. A. 
56 


N. Y.—Ferraro v. Cooper, 176 NYS 


67, 

S. D.—Schnabel v. Kafer, 39 S. D. 
70, 162 NW 985. 

Utah.—Richards v. Palace Laundry 
Co., 55 Utah 409, 186 P 439. 

Wis.—Groeschner v. John Gund 
Ene Co., 173 Wis. 366, 181 NW 

[a] Illustration.—Where the driver 
of a motor truck is driving on the 
proper side of the street and, looking 
ahead, sees no one on either side of 
the street and he is not on, near to, 
or approaching a crossing, he may 
relax his vigilance and is not re- 
quired to do more than maintain 
such a lookout as will prevent his 
colliding or coming in contact with 
anyone on his side of the street. 
Richards v. Palace Laundry Co., 55 
Utah 409, 186 P 439, 

[b] A motor cyclist is not required 
to anticipate that he will encounter 
another motor vehicle on the wrong 
side of the street, and cannot be held 
guilty of negligence as a matter of 
law in failing to do so. Groeschner 
v. John Gund Brewing Co., 173 Wis. 
366, 181 NW 212. 

31. See infra § 650. e 

32. See infra § 665. 

Anticipating traffic violations by 
others generally see supra § 607. 


ves 


eile 


[8§ 624-625, 


\ 


tinue on their own side of the highway and not 
encroach on his side.*? 
Going to sleep while driving a motor vehicle is 


One who, 


An automobile driver is required, 


in the exercise of reasonable care, to use a high 
degree of caution where existing conditions inter- 
fere with his vision ahead of his car;*° as where 


33. Bushnell v. Bushnell, 103 Conn. 
583, 592, 131 A 432, 44 ALR 785. 

“In any ordinary case, one cannot 
go to sleep while driving an auto- 
mobile without having relaxed the 
vigilance which the law _ reyuires, 
without having been negligent; it lies 
within his own control to keep awake 
or cease from driving; and so the 
mere fact of his going to sleey while 
driving is a proper basis for an in- 
ference of negligence sufficient to 
make out a prima facie case, and 
sufficient for a recovery, if no cir- 
cumstances tending to excuse or jus- 
tify his conduct are proven.’ Bush- 
nell v. Bushnell, supra, 

34 Martin v. Puget Sound Elec- 
tric R. Co., 136 Wash. 663, 241 P 360. 

{a]  MIllustration.—Plaintiff and a 
coemployee started out in the late 
afternoon in a truck loaded with two 
long timbers which extended twelve 
or fifteen feet beyond the rear of the 
truck. A lighted lantern showing a 
red light was hung on the back end 
of the timber on the left side of the 
truck and the lights of the truck were 
turned on. It was a rainy night and 
after darkness had completely set in 
the lights of the truck began to fail 
and finally went completely out. The 
driver of the truck, however, con- 
tinued on his way for about eight 
hundred feet when the lights from 
an approaching automobile blinded 
him and compelled him to stop. In 
stopping the engine died and plain- 
tiff, who was riding beside the driver, 
got out and started the engine by 
cranking it. He then returned to 
the right side of the truck and as he 
was climbing into it was struck by 
defendant’s stage. When the truck 
stopped it was on a curve and diago- 
nally across the roadway so that the 
red light at the end of the timber 
was at the left of the roadway. The 
driver of defendant’s stage, who was 
approaching from the rear of the 
truck saw the red light on the left 
of the road but on account of the 
curve, his own headlights did not 
reveal the truck until it was tou late 
for him to stop and he therefore at- 
tempted to pass the truck on the 
right. Under these circumstances it 
was held that the driver of the stage 
was not guilty of negligence. Martin 
v. Puget Sound Electric R. Co., 136 
Wash. 663, 241 P 360. 

35. Permanent obstruction at in- 
tersection see infra § 691. 

Speed when view obstructed our 
vision interfered with see infra § 640. 

36. Ala.—Kilgore v. Birmingham 
en ete;, Col, (200° Ala. 238,75 RS 


Cal.—Woodhead vy. Wilkinson, 181 
Cal. 599, 185 P 851, 10 ALR 291% 
Warner v. Bertholf, 40 Cal. A. 776, 
181 P 808. 

Conn.—Butterley v. Alexander Dal- 
las, Inc., 93 Conn. 95, 105 A 340. 

Fla.—Mathers v. Botsford, 86 Fla. 
40, 97 S 282, 32 ALR 881. 

Iowa.—Buzick v. Todman, 179 Iowa 
1019, 162 NW 259. 
one hoagie v. Lusk, ''250°'°P 
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his vision is temporarily impaired by the glare of 
the headlights of a car facing or approaching him*? 
or the reflection in his windshield of the headlights 
of a car behind him,*® or he is driving through 
smoke*® or fog,*® or his windshield is clouded with 
rain or moisture* or frost,*? or he is approaching 
The existence of conditions 
interfering with the driver’s view ahead does not, 
however, necessarily require him to stop,*4 but he 


a curve in the road.‘ 
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is, however, the 


may proceed cautiously through smoke,* fog,*® fall- 


La.—Castille v. Richard, 157 La. 
274, 102 S 398, 37 ALR 586. 

Me.—Day v. Cunningham, 125 Me. 
828, 133 A 855, 47 ALR 1229. 

Md.—Mears v. McElfish, 139 Md. 
81, 114 A 701, 

Mich. — Holsaple v. Menominee 
County Superintendents of Poor, 232 
Mich. 603, 206 NW 529. 

Miss. —Flynt v. Fondren, 122 Miss. 
248, 84 5 188. 

Mo. —Moffat v. Link, 207 Mo. A. 
654, 229 SW 836; Albright v. Joplin 
Oil’ Co., 206 Mo. A. 412, 229 SW 829; 
Aronson v. Ricker, 185 Mo. A. 528, 173 
Sw 641. 

N. J.—Osbun v. De Young, 99-N. J. 
L. 204, 122 A 809. See Anderson v. 
Public’Serv. Corp., 81) IN. PL 700; 
80 A 480 (trolley car). 

N. Y.—Short v. State, 109 Misc. 
Olli GNP 5392 

Oh.—Buddenberg v. Kavanagh, 17 
Oh. A. 252. 

Pa.—Smoker v. Baldwin Locomo- 
tive Works, 261 Pa. 341, 104 A 597. 

S. C—North State Lumber Co. v. 
Charleston Consol. R., ete., Co., 115 
S. C. 267, 105 SE 406. 

Ss. D.—Grosz Va Bone; 485°S: “Dao: 
201 NW 871. 

Tex.—Melton v. Manning, (Civ. A.) 
216 SW 488. 

Wash.—Jaquith v. Worden, 73 
Wash. 349, 132 P 33, 48 LRANS 837. 

Alta.—Bowler v. Winson, [1925] 3 
WestWkly 449. 

B. C.—Kinnee v. British Columbia 
aes R: Co., [1917] 1 WestWkly 
1 

“An automobile driver must take 
note of weather conditions and ob- 
jects obstructing his view and must 
operate his car with due regard to 
the safety of others, under the cir- 
cumstances limiting his ability to 
see.’ O’Connell v. Lusk, (Kan.) 250 
P 1059, 1060. 

[a] A driver’s duty to pedestrians 
requires that, when the windshield 
becomes obscured, he should open it 
to see where he is going or take other 
precautions to protect them from be- 
ing run over. Bowler v. Winson, 
(Alta.) [1925] 3 WestWkly 449. 

[b] _Where the driver’s manage- 
ment of the car was not interfered 
with by the glare of the sun on the 
windshield, the fact that such glare 
affected his vision has little bearing 
on the question of his negligence. 
Ferrell v. Solski, 278 Pa. 565, 123 A 
493. 

37. Cal.—Hatzakorzian v. Rucker- 
Fuller Desk Co., 197 Cal. 82, 239 P 
709, 41 ALR 1027. 

Iowa.—Buzick v, Todman, 179 Iowa 
1019, 162 NW 259. 

Md.—Mears v. McElfish, 139 Md. 
81, 114 A 701. 

Mich. — Holsaple v. Menominee 
County Superintendents of Poor, 232 
Mich. 603, 206 NW 529; Budnick v. 
Peterson, 215 Mich. 678, "184 NW 493. 

S. D.—Grosz v. Bone, 48 S. D. 65, 
201 NW 871. 

38. Woodhead v, Wilkinson, 181 
Cal. 599, 185 P 851, 10 ALR 291. 

La] Duty to look around end.—‘ rt, 
under all the circumstances, looking 
around the end of the windshield was 
the only way in which he could safely 
proceed, then he was negligent in 
failing to adopt that plan.’ Wood- 
head v. Wilkinson, 181 Cal. 599, 603, 
185 P 851, 10 ALR 291. 
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39. Marsh v. Burnham, 211 Mich. 
675, 179 NW 300. 

40. Petersen v. Lundin, 236 Mich. 
590, 211 NW 86; Marsh v. Burnham, 
211’ Mich. 675, 179 NW 300. 

41. Butterley vy. Alexander Dal- 
las; Inez '793' Conn. 95, 1057 A» 340); 
North State Lumber Co. v. Charles- 
ton sConsolvoRu? eter, 9Coy Idd? Sac, 
267, 105 SE 406. 

[a] Tllustration.—In an action for 
injuries received by being struck by 
a motor vehicle, the facts that when 
the accident happened the windshield 
of defendant’s automobile was so 
clouded and covered with mist and 
water that it was almost impossible 
to see anything through it, and that 
the driver made no reasonable effort 
to ascertain whether there were per- 
sons in the street in front of him, 
warrant a finding of negligence. But- 
terley v. Alexander Dallas, Inc., 93 
Goenns 795). 105) AS3840. 

42. Bowler v. Winson, (Alta.) 
[1925] 3 WestWkly 449. L 

43. Flynt v. Fondren, 122 Miss. 
248, 84 S 188. 

44. See cases infra this note; and 
notes 45-51. 

{a] Rain, fog, or snow are not 
“obstructions” within the meaning of 
an ordinance providing that ‘‘No per- 
son shall drive any vehicle that is 
so enclosed, constructed or loaded as 
to prevent the driver thereof from 
having a clear and unobstructed view 
to the front, rear and on both sides. 

” Such an ordinance clearly re- 
fers to mechanical obstructions, 
either permanent or temporary. 
Schwalen v. Fuller, 107 Wash. 476, 
182 P 592, 187 P 367, 10 ALR 296. 

{b] Lack of windshield wiper.— 
The driver of a car is not bound to 
equip his car with a windshield wiper. 
McIntyre v. Patterson, 38 Que, K. 
B. 8 


45. Marsh v. Burnham, 211 Mich. 
675, 179 NW 300; Kendrick v. Kansas 
City, (Mo.) 237 SW 1011. 

4G. Kendrick  v. Kansas City, 
supra; Johnson v. State, 104 Misc. 
395, 175 NYS 299 [aff 186 App. Div. 
389, 178 NYS 701]; Schwalen v. Ful- 
ler, 107 Wash. 476, 132° P 592,787. P 
367, 10 ALR 296. 

[al] Necessity for proceeding.— 
One who is driving in the country 
at night with no facilities for put- 
ting up for the night is justified in 
proceeding through fog on his way 
home. Johnson vy. State, 104 Misc. 
395, 175 NYS 299 [aff 186 App. Div. 
389, 173 NYS 701]. 

47. Johnson vy. Iola, 109 Kan. 670, 
202 P 84; Seibert v. A. Goldstein Co., 
99 N. J. L. 200, 122 A 821; Schwalen 
v. Fuller, 107 Wash. 476, 182 P 592, 
187 P 367, 10 ALR 296. 

48. Ford v. Des Moines Ice, etc., 
Co., 187 Iowa 729, 174 NW 486; 
Schwalen v. Fuller, 107 Wash. 476, 
182 P 592, 187 P 367, 10 ALR 296. 

{a] Rain water on windshield.— 
It is not negligence per se to drive 
an automobile on the windshield of 
which rain water has accumulated to 
such an extent that the driver’s view 
is impaired. Schwalen v. Fuller, 107 
Wash. 476, 182) PP) 592,>187 2 367, 10 
ALR 296. 

49. Johnson v. Iola, 109 Kan. 670, 
202 P 84; Melton v. Manning, (Tex. 
Civ. A.) 216 SW 488. 

50. Hatzakorzian v. Rucker-Fuller 
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ing snow,*? rain,*® or dust,*® or where approaching 
headlights interfere with his vision,®® or his only 
outlook is through isinglass of a closed hood.** 


It 
duty of a driver to stop when he 


is entirely unable to see the way ahead of him,°*? 
and it has, therefore, been held negligence for the 
driver to continue to drive ahead when he is com- 
pletely blinded by the headlights of an approaching 
vehicle,®* an electric are street light,54 or the re- 


Desk Co., 197 Cal. 82,239 P1709; "44 
ALR 1027; Gleason v. Lowe, 232 Mich. 
300, 205 NW 199 Johnson v. Auto 
Interurban Co., 139 Wash. 132, 245 P 

[a] The operator of a public 
service vehicle, who is moving along 
the highway some two miles from 
the nearest town or city, need not 
stop or suspend his service because 
of the momentary and transient inter- 
ference with vision caused by the 
glaring headlights of another auto- 
mobile, in the absence of some rea- 
sonable and timely notice, or reason- 
able opportunity for observation of 
danger immediately ahead. Johnson 
v. Auto Interurban Co., 139 Wash. 132, 
245 P 920. 

51. Kinnee_ v. British Columbia 
Blectric-R. (Coya(Bi C2) [1 9iaad west 
Wkly 1190 (one judge dissenting). 

52. Kilgore v. Birmingham R., etc., 
Co., 200 Ala. 238, 75 S 996; Hammond 
V: Morrison, 90 N. Wierd bn 15, 16, 100 A 
154; Short v. State, 109 Misc. 617, DTS, 
NYS 539; Buddenberg vy. Kavanagh, 
17 Oh. A; 252. 

“No man is entitled to operate an 
automobile through a public street 
blindfolded.”” Hammond y. Morrison, 
supra, 

53. Ala.—Kilgore v. Birmingham 
R., etc., Co., 200 Ala. 238, 75 S 996. 

Me.—Day v. Cunningham, 125 Me. 
32 8;) Lode Ay SOD ad MAC ED MOE 

N. Y.—Short v. State, 109 Misc. 
617 DINGS (989. 

Oh.—Buddenberg v. Kavanagh, 17 
@h3 GAY 2/52" 

AY Reine ery Va Troop, 29) Pax ebist 

S. D.—Grosz v. Bone, 48 S. D. 65, 
201 NW 871. 

Wash.—Jaquith v. Worden, ‘73 
Wash. 349, 358, 132 P 33, 48 LRANS 


827. 
Alta.—Young v. Degon, [1923] 3 
DomLR 606, [19238] 2 "VestWkly 982. 


“Tf the driver of this automobile 
was so blinded by the headlights of 
the opposing car so that he could not 
see the road upon which he was trav- 
eling for a reasonably safe distance 
ahead, ordinary prudence and care 
for his own safety require ‘of him 
that he stop until the opposing car 
had passed.” Short v. -State, 109 
Misc. 617, 621, 179 NYS 539. 

“Under his own testimony he was 
guilty of most pronounced negligence, 
He was proceeding in utter disregard 
of the presence of other travelers or 
objects ahead of him. Had he been 
without eyes or had he closed them, 
he would have been in no worse po- 
sition. To proceed at all in the face 
of these conditions was at his peril.” 
Jaquith v. Worden, supra. 

[a] Illustration. -—Where the head- 
light of a street car blinded a pe- 
destrian and the driver of an auto- 
mobile, and injuries to the pedestrian 
resulted from a collision with the au- 
tomobile, negligence will be attribut- 
able to the driver of the automobile, 
unless the collision was so immediate 
upon the blinding effect of the rays 
of the headlight that the driver of 
the automobile had no adequate op- 
portunity to stop his machine before 
striking the pedestrian or to avoid 
a collision. Kilgore v. Birmingham 
R., ete., Co., 200 Ala. 238, 75 S 996. 

54. Osbun v. De Young, 99 N. J. 
L. 204, 208, 122 A 809 [foll Martin 
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flection of street lights in his windshield,®> or when 
his vision is entirely obscured by a temporary ob- 
struction, such as a dust cloud or a smoke sereen.®° 
Where other vehicles obstruct a driver’s view, this 
fact is to be taken into consideration in deter- 
mining whether he was neghgent in failing to see 


a pedestrian.°** 
[§ 626] c. Lights.®§ 


Valber Younes, 99, .Ne J. Ia, 284, 122 2A 
813] (‘if his vision was temporarily 
destroyed it was his duty to stop his 
car and endeavor to so adjust his 
means of vision that his vision was 
restored’’). 

55. Hammond v. Morrison, 99 N. 
J. Ll, 15, 16, 100 A 154 (“When his 
vision is temporarily destroyed in 
the way which the defendant indi- 
eated, it is his duty to stop his car, 
and so adjust his windshield as to 
prevent its interfering with his abil- 


ity to see in front of him’’). 

56. Castille v. Richard, 157 La. 
274, 102 S 398, 37 ALR 586; Robinson 
v. Mutnick, (N. J. Sup.) 131 A 67, 
68. 

“The law requires the driver of a 
vehicle to stop when his vision is en- 
tirely obscured by temporary obstruc- 
tions, such as a dust cloud or a smoke 
screen, when his failure to do so 
would jeopardize the safety of others, 
and to remain at a standstill until 
the temporary obstruction has ,come 
to an end.” Robinson v. Mutnick, 
supra. 

57. Chiappone v. Greenbaum, 189 
App. Div. 579, 178 NYS 854. 

58. Duty to carry lights generally 
see supra §§ 597-599, 

59. See supra § 582. 

60. See supra § 624. 

61. Cal.—Chalmers  v. 
(A.) 248 P 727; Carnahan v. Motor 
Mransits \CO.,s165 (Cals AN «40/25 92245 iP 
148; Meier v. Wagner, 27 Cal. A. 579, 
POO meio te 

Ill.—Johnson v. Gustafson, 233 Ill. 
A; 216. 

Iowa.—Hansen v. Kemmish, 201 
Iowa 1008, 208 NW 277, 45 ALR 1008. 

*Kan.—Fisher v. O’Brien, 99 Kan. 
621, 162 P 317, LRA1917F 610; Ternes 
v. Giles, 938 Kan. 435, 144 P 1014; 
Giles v. Ternes, 93 Kan. 140, 143 P 
491. 

La.—Frierson v. Shreveport Gro- 
,ECCLY CO. oeluasLAy 44, 

Mich.—Ott v. Wilson, 216 Mich. 499, 
185 NW 860. 

Minn.—Thomas y. Stevenson, 146 
Minn. 272, 178 NW 1021. 

Mo.—Kendrick v. Kansas City, 237 
SW 1011; Walden v. Stone, (A.) 223 
SW 136; Lawler v. Montgomery, (A.) 
217 SW 856. 

N. Y.—Pietraszewski v. American 
R. Express Co., 122 Misc, 98, 202 NYS 
262 [rev on other grounds 206 NYS 
950 mem]; Short v. State, 109 Misc. 
Gili did GNIS: OOO’ 

Pa.—Curran v. Lorch, 247 Pa. 429, 
93 A 492. 

Tex.—Jones v. Sunshine Grocery, 
etc., (Civ. A.) 2386 SW 614. 

Utah.—O’Brien vy. Alston, 61 Utah 
Clos Caley 18) (Guile 

Wis.—Yahnke v. Lange, 168 Wis. 
512, 170 NW 722; Lauson v. Fond du 
Mac, 141 Wis. 57, 123) NW 629, 235 
AmSR 30, 25 LRANS 40. 

Man.—Toronto Gen. Trusts Corp. v. 
Dunn, 20 Man. 412, 15 WestLR 314. 

‘Tt is \the duty of the driver of a 
motor vehicle on a public highway at 
night to have his car equipped with 
lights which will enable him to see 
obstructions or other dangers ahead 
in the road, and use them so as to 
prevent injuries to himself and 


Hawkins, 


The general requirement of 
reasonable care®® and the duty to keep a lookout®® 
make it incumbent upon one who is operating an 
automobile in the dark to carry lights sufficient to 
enable him to see the road and objects therein or 
thereon such a distance ahead of him as will enable 
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While this duty 


quirements.°? 


vehicle. . . . It was the duty of the 
driver to have in use lights by which 
he could see the obstruction within 
time to stop the car, or within such 
time that he might drive his vehicle 
around it through the unobstructed 
portion of the road.” . Jones v. Sun- 
shine Grocery, etc., (Tex. Civ. A.) 236 
SW 614, 616. 

[a] 
when the driver is unable to see the 


road is negligence. Chalmers v. 
Hawkins, (Cal. A.) 248 P 727. 

[b] One who drives rapidly at 
night without sufficient lights to 


enable him to see ahead and know 
whether there are persons or vehicles 
in the road in front of him is negli- 
gent. Curran y. Lorch, 247 Pa. 429, 
93 A 492. 

[c] A test of sufficiency (1) is 
whether the road is illuminated for 
at least as far as the distance re- 
quired for stopping the _ vehicle. 
Fisher v. O’Brien, 99 Kan. 621, 162 P 
Shs EVAL SILT BY CLOs C2) Daltyoenat 
night, to keep speed down to limit 
permitting car to be stopped within 
range of headlights see infra § 640. 

[ad] Inadequate lights—An auto- 
mobile which has in front only two 
dash lights enabling the driver to 
see ten or fifteen feet ahead and a 
spot light enabling him to see twen- 
ty-three feet ahead on the right side 
only is not equipped with adequate 
lights. Stanward v. Yellow Taxicab 
Go, (CalyA.)* 241 2 902: 

[e] Lantern as only light.—(1) 
An automobile driver is negligent in 
driving at fifteen miles an hour on a 
dark night without two headlights 
throwing light at least two hundred 
feet, as required by law, and with 
only a lantern hung in front of the 
car as a means of lighting the road. 
Lawler v. Montgomery, (Mo. A.) 217 
SW 856. (2) When the lights on a 
motor car went out and the driver 
attached a lantern to the side of the 
car and continued his journey, al- 
though he testified that the lantern 
did not illuminate the road in front 
of him at all, and that he could have 
seen better without the lantern than 
with it, such conduct was some evi- 
dence of negligence. Ott v. Wilson, 
216 Mich. 499, 185 NW 860. 

{[f] Proof that an automobile was 
equipped with lights is not tanta- 
mount to proof that such lights were 
in use at the time of an accident. 
Jones v. Sunshine Grocery, ete., (Tex. 
Civ, A.) 236 SW 614. 

[g] Rule as to horse-drawn ve- 
hicles not applicable.—‘“Our attention 
is called to cases in this court which 
hold that it is not negligence to drive 
horses over a highway on a dark 
night without lights. ... The doctrine 
of those cases should not be extended 
to automobiles. A team of horses, 
if permitted to do so, will ordinarily 
follow the traveled track, even where 
it is so dark that their driver may 
be wholly unable to distinguish it. 
Under such circumstances an auto- 
mobile could hardly be run a rod 
without running into a ditch, except 
by sheer good luck. <A horse will 
ordinarily stop when a barrier is 
reached. The machine tries conclu- 
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him to keep an adequate lookout to avoid injuries.*? 


is usually imposed by governmental 


regulation with respect to the character and power 
of the lights which shall be carried in front of 
the vehicle®* it exists independent of any such re- 
It follows that an operator is guilty 
of negligence if he drives at night without lghts 
which are in fact sufficient to enable him to keep 
a proper lookout ahead of his ecar,®* even though 
he has front lights which measure up to the re- 
quirements of the regulations.®® 
erator who carries lights which under normal con- 
ditions illuminate the road for the distance re- 


Conversely, an op- 


sions with it, and brushes it aside if 
not strong enough to resist the mo- 
mentum hurled against it. Driving 
an automobile over a country road on 
a dark, rainy night without light 
would indicate a well-defined intent 
on the part of the driver to commit 
suicide, rather than the exercise of 
ordinary care.’’? Lauson v. Fond du 
Lac, 141 Wis. 57, 62, 123 NW 629, 135 
| AmSR 30, 25 LRANS 40. 

62. See statutes and ordinances. 

{a] Insufficient lights.—A driver 
is negligent where on a dark, rainy, 
and partly foggy night he drives at 
the rate of eight or ten miles an 
hour with headlights which show 
the street only ten feet in front of 
him, where he is not able to stop his 
car in ten feet, in view of the statu- 
tory requirement that headlights be 
sufficient to reveal any vehicle or 
substantial objects for a distance of 
two hundred feet ahead. Pietras- 
zewski v. American R, Express Co., 
122 Misc. 98, 202 NYS 262 [rev on 
other grounds 206 NYS 950 mem]. 

{b] Itis negligence per se to drive 
without lights coming up to the stat- 
utory requirements. Johnson v. 
Gustafson, 233 Ill. A. 216. - 

63. Hansen v. Kemmish, 201 Iowa 
1008, 208 NW 277, 45 ALR 1008; 
Thomas v. Stevenson, 146 Minn. 272, 
274, 178 NW 1021; O’Brien y. Alston, 
61, Utah 368,213. P 791. 

“They must illuminate the way for 
a reasonable distance, though a stat- 
ute does not say so. This was held 
in Curran v. Lorch, 247 Pa. 429, 93 
A 492. The same principle was ap- 
plied in Lauson v. Fond du Lac, 141 
Wis. 57, 123 NW 629, 135 AmSR 30, 
25 LRANS 40, where the question 
arose upon the contributory negli- 
gence of the plaintiff in not having 
sufficient lights.’”’” Thomas v. Steven- 
son, supra. 

64. See cases supra note 61. 

65. Hansen v. Kemmish, 201 Iowa 
1008, 1015, 208 NW 277, 45 ADR 1008; 
Toronto Gen. Trusts Corp. v. Dunn, 
20 Man. 412, 15 WestLR 314.. 

“Tf there were no_ statute, the 
plaintiff would, notwithstanding, 
have been required to use reasonable 
care in the equipment and mainte- 
nance of his lights. He is still re- 
quired to exercise such care. We 
think that compliance with the strict 
measure of the statutory require- 
ment would not, of itself, necessarily 
be proof of the exercise of reason- 
able care. Reasonable care might re- 
quire more than merely displaying 
lights sufficient to reveal any person, 
vehicle, or substantial object 75 feet 
ahead of the lamps. That is one ele- 
ment only, and the minimum require- 
ment for that element.’ Hansen v. 
Kemmish, supra, 

[a] Ability to see pedestrians.—It 
is negligence for the driver of a mo- 
tor vehicle to drive in the dark with- 
out lights which are sufficient to 
enable him to see far enough ahead 
to avoid injuring pedestrians, even 
though he does carry lights which 
comply with the statutory require- 
ments as to visibility. "Toronto Gen. 
Trusts Corp. v. Dunn, 20 Man. 412, 15 
WestLR 314. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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quired by regulations is not negligent in proceeding 
cautiously, although atmospheric conditions at the 
time .prevent illumination for such distance.*® 

Effect of requirement as to visibility. Even 
though the statutory measure of the sufficiency of 
lights is stated in terms of their visibility ahead 
or in the direction in which the car is proceeding, 
the requirement of lights is for the purpose of en- 
abling the driver to see ahead of the car as well 
as making it possible for the car to be seen by per- 
sons in front of or approaching it,°7 and hence 
such a requirement is not complied with by lights 
which do not illuminate the road ahead sufficiently 
to enable the driver to maintain an adequate look- 
out, although they might be seen by a person ahead 
of the car at the specified distance away from it.®* 
It has been held, however, that it is not necessary 
to a compliance with the statute that the lights 
should adequately lght up the road for the full 
distance specified as the range of visibility.®® 

[§ 627] d. Lookout to Side and Rear. In addi- 
tion to keeping a lookout ahead,’ it is the duty 
of. an automobilist to keep a lookout to the side at 
places where the approach of vehicles or travelers 
from the side is reasonably to be expected.™1 He is 
not, however, under any duty to keep a lookout to 


66. Kendrick v. Kansas City, (Mo.) 71. 
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Ill.— Sullivan v. William Ohl- 


[42 C.J.] 915 


the rear,’? except where this becomes reasonably 
necessary in connection with a change of course, 
slowing down, stopping, or backing.“? It has been 
held that it is negligence per se, in a much fre- 
quented or built-up portion of a city, to drive a 
vehicle that is so covered in or so constructed or 
loaded as to prevent the driver thereof from having 
a sufficient view of the traffic following or at the 
sides of such vehicle.”# 

[§ 628] 3. Signals and Warnings of Approach— 
a. In General. While, in the absence of statutory 
or municipal regulation, there is no absolute duty 
on the operator of a motor vehicle to give any signal 
or warning of its approach under all circum- 
stances,’© and under some circumstances the sound- 
ing of a horn might be evidence of negligence,’® it 
is apparent that reasonable care in the operation of 
an automobile will frequently require that warning 
of its approach be given to others.77 Hence, the 
duty to exercise such care carries with it a duty to 
have the automobile equipped with a horn, bell, or 
other signaling device,’® and to use such device to 
give warning of the approach of the automobile 
when this is reasonably necessary to avoid danger 
or injury to others’® by affording them an oppor- 


He is not required to sound the horn 


237 SW 1011. 

{a] MDlustration—A _ statute re- 
quiring lights sufficient to reveal ob- 
jects one hundred and fifty feet ahead 
under normal atmospheric conditions, 
and an ordinance imposing the same 
requirement without specifying at- 
mospheric conditions, do not require 
that the lights carried shall reveal 
objects a hundred and fifty feet ahead 
in smoke and fog. Kendrick v. Kan- 
sas City, (Mo.) 237 SW 1011. 

67. Johnson v. Gustafson, 233 Ill. 
A. 216; Giles v. Ternes, 93 Kan. 140, 
144, 243 P 491; Harnau v. Haight, 189 
Mich. 600, 155 NW 563; Thomas v. 
Stevenson, 146 Minn. 272, 178 NW 
1021. 

“The lights are not alone required 
to guide and benefit those approach- 
ing the automobile on the highway, 
but also for the direction and guid- 
ance of those in charge of the auto- 
mobile.” Giles v. Ternes, supra. 

“The governing statute cannot be 
construed as requiring headlights on 
automobiles for the sole purpose of 
warning persons not in the car, but 
must be construed as requiring them 
for the purpose of lighting the way 
for some distance for the driver of 
the car.” Jolman v. Alberts, 192 
Mich. 25, 29, 158 NW 170. 

68. Johnson v. Gustafson, 233 Ill. 
A. 216; Giles v. Ternes, 93 Kan. 140, 
243 P 491 (regulation requiring lights 
to be visible a reasonable distance 
ahead). 

69. Thomas v. Stevenson, 146 
Minn. 272, 277, 178 NW 1021 (“We 
agree with counsel that, in provid- 
ing that ‘the light of the front lamps 
shall be visible at least 200 feet in 
the direction in which the motor is 
proceeding,’ ‘the legislature had in 
mind that the rays of these lamps,’ 
and we have construed the statute 
to mean that the rays of light shall 
be visible 200 feet in the direction in 
which the motor is proceeding. This 
naturally means that the farthest 
rays of light shed by the lamps shall 
be visible for 200 feet. It does not 
mean, as counsel seems to think, 
‘that the light of the lamps... shall 
illuminate the roadway for a distance 
of two hundred feet,’ if by this is 
meant an illumination which will 
adequately light the way for such a 
distance. How much difference this 
makes we Shall not take time to dis- 
cuss’’). 


70. See supra § 624. 


haver Co., 291 Ill. 359, 126 NE 191. 

Ky.—White Swan Laundry v. Boyd, 
212 Ky. 747, 279 SW 345. 

Mo.—Hornbuckle v. McCarty, 295 
Mo. 162, 243 SW 3827, 25 ALR -1508; 
Burgess v. Garvin, 219 Mo. A. 162, 
272 SW 108; Aronson v. Ricker, 185 
Mo. A. 528, 172 SW 641. 

Pa.—Geiger v. Garrett, 270 Pa. 192, 
TEES IAL 1952 

Wis.—Haggerty v. Rain, 177 Wis. 
374, 186 NW 1017. 

[a] Parked cars.—A driver must 
anticipate that cars parked along 
the curb may turn, into the street, and 
keep a proper lookout to avoid injury 
in such event. Sullivan v. William 
Ohlhaver Co., 291 Ill. 359, 126 NE 191. 

[b] At intersections and crossings 
a lookout is necessary. See infra § 
691 


72. Cantanno v. James A. Steven- 
son Co., 172 App. Div. 252, 158 NYS 
335; Foley v. Forty-Second St., etc., 
R. Co., 49° Misc: 649, 97 NYS 958; 
Dreher v. Divine, 192 N. C. 325, 327, 
135 SE 29, 47 ALR 696. See Simmons 
v. Pacific Electric R. Co., 60 Cal. A. 
129, 212 P 637 [foll O’Connor v. San 
Francisco United R. Co., 168 Cal. 
43, 141 P 809] (not required to keep 
constant watch for street cars ap- 
proaching from rear); Strever v. 
Woodard, 160 Iowa 332, 141 NW 931, 
46 LRANS 644 (horse-drawn vehicle). 

“We cannot think the Legislature 
intended to require the driver of a 
vehicle, Janus-like, to keep the same 
constant lookout backward as in the 
range of vision looking forward.” 
Dreher v. Divine, supra. 


73. See infra §§ 646-651. 

74 jJoseph vv. lLarkworthy, 15 
OhNPNS 561. 

75. Ga.—O’Donnelly v. Stapler, 34 


GayeAs 637, Lol SH 91: 
Ida.—Carpenter v. 
Ndae 129 okt lO 2a. 


McKissick, 37 


Iowa.—Pixler v. Clemens, 195 
Iowa 529, 191 NW 375. 

Md.—Sullivan v. Smith, 123 Md. 
546, 91 A 456. 

Minn.—Quinn v. Heidman, 157 
Minn, 129, 195 NW 774. 

Pa.—Watson v. Lit, 135 <A 6381; 


Frank v. Cohen, 135 A 624; McAvoy 
v. Kromer, 277 Pa. 196, 120 A 762. 

Wash.—Barton v. Van Gesen, 91 
Wash. 94, 157 P 215. 

Wis.—Blazic v. Franzwa, 179 Wis. 
260,.191 NW _ 572. 

“The driver’s duty depends on the 
circumstances of the particular case. 


at every crosswalk upon which there 
may be a pedestrian. That would 
only create unnecessary noise and 
confusion. The statute is intended 
for the protection of pedestrians 
whose actions indicate forgetfulness 
of the approach of the car.’ Quinn 
v. Heidman, 157 Minn. 129, 131, 195 
NW 774. 

_ [a] Between crossings.—A driver 
is not obliged to sound his horn un- 
less he sees danger ahead or reason- 
ably apprehends that some person 
may appear in his path. McAvoy v. 
Kromer, 277 Pa. 196, 120 A 762. 

76. Clifford v. Hines, 122 Me. 389, 
Ki A 179 (quoted infra § 629 note 

77. Ga.—O’Donnelly v. Stapler, 34: 
Ga. A. 637, 131 SE 91. 

Iowa.—Pixler vy. Clemens, 195 Iowa 
529, 191 NW 375; Delfs v. Dunshee, 
143 Iowa 381, 122 NW 2386. 

Pa,—McAvoy v. Kromer, 
196, 120 A 762. 

Tenn.—McNabb_ vy. 
Tenn-.iCiv. AQ) 78.- 

Wash.—Olsen v. Peerless Laundry, 
111 Wash. 660, 665, 191 P 756. 

W. Va.—Deputy v. Kimmell, 73 W. 
Va. 595, 80 SE 919, 51 LRANS 989, 
AnnCas1916E 656. 

Wis.—Vanden Heuvel v. Schultz, 
182 Wis. 612, 197 NW 186; Blazic v. 
Franzwa, 179 Wis. 260, 191 NW 572. 

“Drivers of automobiles and auto 
trucks should know that the law will 
insist that they must sound their 
horns on all occasions where it can 
be said that, had such been done, an 
accident might or probably would 
have been avoided.” Olsen vy. Peer- 
less Laundry, supra. 

[a] In case of imminent danger, 
it is the duty of the driver of an 
automobile to sound a warning sig- 
nal. Edwards v. Lambert, 121 Wash. 
380, 209 P 694. 

78. Garrett v. People’s R. Co., 22 
Del. 29, 64 A 254; Weidner v. Otter, 
171 Ky. 167, 188 SW 335; Dussault 
v. Chartrand, 54 Que. Super. 488. 

[a] The owner is negligent in 
failing to provide the car with a 
siren for use by the driver when 
necessary. Dussault v. Chartrand, 
54 Que. Super. 488. 

79. U. S.—Mankin y. Bartley, 266 
Fed. 466. 

Cal.—Pemberton v. Arny, 180 Cal. 
762, 182 P 964; Raymond v. Hill, 168 
Cal. 478, 143 P 743. 

Targett, 97 


277. Pa. 


Gannaway, 3 


Conn.—Demonde vy. 
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tunity to take measures for their own protection.®° 
a general rule, expressly imposed 
by governmental regulations*t under which the op- 
to have his automobile equipped 
with a signaling device,*? and to give warning sig- 


This duty is, as 


erator is bound 


Gonn. 59, 115 A 470; Andrews -‘v. 
Dougherty, 96 Conn, 40, 112 A 700; 
Russell v. Vergason, 95 Conn. 431, 
111 A 625; Butterley v. Alexander 


Dallas, Inc., 98 Conn. 95, 106 A 340. 


Del.—Grier v. Samuel, 27 Del. 106, 
86 A 209; Garrett v. People’s R. Co., 
22 Del. 29, 64 A 254. 


Ga.—O'’Donnelly v. Stapler, 34 Ga. 


A. 637, 181 SE 91. 
Ida.—Carpenter v. McKissick, 37 
Ida. 729, 217 P1025. 


Tad. Russell v. Scharfe, 76 Ind. A. 
191, 1380 NE 487. 
Iowa.—Schultz v. Starr, 180 Iowa 
1319, 164 NW 168; Switzer v. Baker, 
178 Iowa 1068, 160 NW 3872. 
Ky.—Carr v. Warford, 198 Ky. 690, 
249 SW 1024; Barnes v. Eastin, 190 
Ky. 392, 227 SW 578; Adams v. Par- 
ish, 189 Ky. 628, 225 SW 467; Moore 
Vv. Hart, TA Kye 826, 188 Sw 861; 
Melville v. Rollwage, 171 Ky. 607, 188 


SW 688, LRA1917B 133; Weidner v. 
Otter, 171 Ky. 167, 188 SW 335; Mat- 
lack v. Sea, 144 Ky. 749, 139 SW 930. 


Mass.—Di Rienzo v. Goldfarb, 153 


NE 784; Gifford v. Jennings, 190 
Mass, 54, 76 NE 233. 

Minn.—Quinn vy. Heidman, 157 
Minn. 129, 195 NW 774; Geiger v. 


Sanitary Farm Dairies, 146 Minn. 235, 
178 NW 501. 

Mo.—Chaar v. MceLoon, 304 Mo. 238, 
263 SW 174; Williams v. Columbia 
Taxicab Co., (A.) 241 SW 970. 

N. J.—Heckman v. Cohen, 90 N. J. 
L. 822, 100 A 695; Dwyer v. New 
York Tel. .Co:, ((Sup:) 135 A’ 76: 

N. Y.—West v. New York Transp. 
Co., 47 Misc. 603, 94 NYS 426. 

N. D.—Vannett v. Cole, 41 N. D. 
260, 170 NW 663. 

Pa.—Robb v. Quaker City Cab Co., 
283 Pa. 454, 129 A 331; McAvoy v. 
Kromer, 277 Pa. 196, 120 A 762. 

Wash.—Colvin v. Auto Interurban 
Co., 182) Wash. 591, 232 P 365; Olsen 
. Peerless Laundry, 111 Wash. 660, 
191 P 756; Morrison v. Conley Taxi- 
eab Co., 94 Wash. 436, 162 P 365. 

Wis.—Vanden Heuvel v. Schultz, 
182 Wis. 612, 197 NW 186. 

Que.—Armstrong v. Rubenstein, 27 
RevLegNS 324. 

‘It is plainly the duty of 
every automobile owner to make use 
of the horn or bell required by stat- 
ute whenever under the circum- 
stances, in the exercise of ordinary 
care, injury can be avoided to pe- 
destrians, upon the streets or high- 
ways of the city by a timely warn- 
ing given.’ Vannett v. Cole, 41 N. 
D. 260, 266, 170 NW 663. 

[a] Where a pedestrian is cross- 
ing the street, it is negligence for 
the driver of an automobile approach- 
ing him to fail to sound a horn or 


gong. Mosso v. BH. H. Stanton Co. 
75 Wash. 220, 134 P 941, LRA1916A 
943. 

[b] Persons crossing race track.— 


Where the space inside of a race 
track at a county fair ground is be- 
ing used for a carnival, and numbers 
of people are crossing the race track 
going to and from the carnival, a 
person who is driving an automobile 
on the race track should sound a 
signal of his approach in order to 
warn persons who are on the race 


track. Mankin v. Bartley, 266 Fed. 
466. 
[c] Persons about to go on a high- 


way, aS well as those who are ac- 
tually on the traveled portion there- 
of, should be given warning of the 
approach of an automobile. Chaar 
v. McLoon, 304 Mo. 238, 263 SW 174. 

[a] On ‘approaching a bicyclist, an 
automobilist who is traveling at a 
high rate of speed and who fails to 
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erally whenever 
parent danger.*? 
been regarded as 


sound a warning in ample time is 
negligent. Greenberg v. Conrad, 220 
Tll. A. 508 (horn not sounded ‘until 
just before striking bicyclist). 

80. Cumberland Tel., etc., Co. v. 
Yeiser, 141 Ky. 15, 181 SW 1049, 31 
LRANS 1137. 


81. See statutes and ordinances. 
fa] Pedestrian on sidewalk or 
footpath.—A statute requiring the 


operator of a motor vehicle to sound 
his horn or other device upon ap- 
proaching a pedestrian who is on the 
traveled part of the highway does 
not require the giving of such warn- 
ing to pedestrians upon sidewalks or 
footpaths who are not approaching 
the part of the road traveled by ve- 


hicles. Westlund v. Iverson, 154 
Minn. 52, 191 NW 253. 

82. lIowa.—Corning v. Maynard, 
179 Iowa 1065, 162 NW 564. 

Ky.—Forgy v. Rutledge, 167 Ky.} 
182, 180 SW 90. 

Nebr.—Christoffersen v. Weir, 110 
Nebr. 390, 193 NW 922. 

Tex.—Staten v. Monroe, (Civ. A.) 


150 SW 222. 

Man.—Toronto Gen. Trusts Corp. 
v. Dunn, 20 Man. 412, 15 WestLR 
314. 


[a] Lack of equipment as negli- 
gence.—Where plaintiff operated his 
motor cycle without having it 
equipped with a bell or horn as re- 
quired by statute, and on approach- 
ing the top of a steep hill he col- 
lided with an automobile, the driver 
of the automobile and plaintiff be- 
ing ignorant of the approach of each 
other because neither gave any warn- 
ing signal, plaintiff was chargeable 
with contributory negligence preclud- 
ing a recovery as his failure to equip 
his motor cycle as required by stat- 
ute rendered it impossible for him 
to comply .with the requirement that 
he give a warning signal when his 
view was. obstructed. Corning v. 
Maynard, 179 Iowa 1065, 162 NW 564. 

[b] Range of audibility.—An 
ordinance requiring an automobile 
to be equipped with a suitable bell or 
other appliance for giving notice of 
its approach which, when rung or 
otherwise operated, may be heard a 
distance of three hundred feet, is not 
complied with where an automobile 
has a horn on it, but such horn can- 
not, when sounded, be heard for three 
hundred feet, and such noncompliance 
with the requirement of the ordinance 
is negligence. Staten v. Monroe, 
(Tex. Civ. A.) 150 SW 222, 

83. Cal.—Raymond v. Hill, 168 
Cal. 4738, 143 P 743. 

.—Campbell v. Walker, 25 Del. 
41, 78 A 601. 

Iowa.—Carlson vy. Meusberger, 200 
Iowa 65, 204 NW 432; Corning v. 
Maynard, 179 Iowa 1065, 162 NW 
564; Switzer v. Baker, 178 Iowa 1068, 
160 NW 372. 

Ky.—Cumberland Tel., ete., Co. v. 
Yeiser, 141 Ky. 15, 1831 SW 1049, 31, 
LRANS 11387. 

Tehewee v. Wilson, (A.) 288 SW 
eis 

N. D.—Vannett v. Cole, 41 N. D. 


260, 170 NW 663. 
vy. Lynch, 28 Ont. 


Ont.—Bernstein 
L. 435, 18 DomLR 134 

[a] Duty inferentially imposed.— 
“Our statute... requiring that every 
motor vehicle be equipped with a horn 
or whistle capable of being used for 
warning purposes, imposes, inferen- 
tially, a duty upon the driver of an 
automobile to sound .a warning of 
its approach when such warning 
would be necessary for the safety of 
other persons upon the street.’’ Mil- 
ler v. Wilson, (Mo. A.) 288 SW 997, 
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nals®*? at particular places,84 on approaching a dan- 
gerous place,®® under particular conditions,*® or gen- 


necessary to warn others of, ap- 
Such regulations have, however, 
merely declaratory of the common-~ 
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84. Devecchio vy. Ricketts, 66 Cal. 
A. 334, 226 P 11; Carlson v. Meus- 
berger, 200 Iowa 65, 204 NW 4382; 
Fisher v. Ellston, 174 Iowa 364, 156 
NW 422; Com. v. Myton, 44 Pa. Co. 
329; Carson v. Raifman, 27 Que. K. 
B. 337 

[a] 
be given. 
Ved Sh, B37/ 

[b] Where danger signs are 
erected by the proper authorities, the 
operator of a motor vehicle must 
blow his horn. Com. v. Myton, 44 
Pa. Co. 329 (holding also that the 
proper authorities to erect such 
signs, in case of a borough, are the 
council and burgess, and not con- 
stables). 

Signals at crossing or intersection 
see infra § 692. 

85. O’Donnelly v. Stapler, 34 Ga. 
A. 637, 131 SE 91, 

[a] Intersection.—In the absence 
of anything to show that the inter- 
section is a dangerous place, an al- 
legation that defendant failed to 
sound a horn or give him a warning 
on approaching one of the most fre- 
quented crossings in a city does not 
charge negligence in violation of a 
statute requiring such warning to be 
given upon approaching a dangerous 
place. -O’Donnélly v. Stapler, 34 Ga. 
A. 687, 131 SE 91. 

86. Cal.—Woodhead v. Wilkinson, 
181 Cal. 599, 185 P 851, 10 ALR 291. 

Del.—Campbell v. Walker, 25 Del. 
41, 78 A 601. 

Ga.—O’Donnelly v. Stapler, 34 Ga. 
A. 637, 131 SE 91; Holland v. State, 
11 Ga. A. 769, 76 SE 104. 

Iowa.—Walmer-Roberts v. Hennes- 
sey, 191 Iowa 86, 181 NW 798. 

Ky.—White Swan Laundry v. Boyd, 
212 Ky. 747, 279 SW 345; Nunnelley 
v. Muth, 195 Ky. 352, 242’ Sw. 622, 27 
ALR 910: Collett v. Standard Oil Co., 
186 Ky. 142, 216 SW _ 356; Cumber- 
land Tel., ete., Comive Yeiser, 141 Ky 
15, 131 SW 1049, 31 LRANS 1137; 
National Casket Co. v. Powar, 137 Ky. 
156, 125 SW 279. 

Mass.—Kaminski v. Fournier, 235 
Mass. 51, 126 NE 279; Creedon v. 
Galvin, 226 Mass. 140, 115 NE 307. 

Mich.—Darish v. Scott, 212 Mich. 


“at turn or curve, signal must 
Carson v. Raifman, 27 Que. 


139, 180 NW 435; Johnston v. Cor- 
nelius, 200 Mich, 209, 166 NW 983, 
LRAI1918D 880. 


Minn.—Yorek v. Potter, 166 Minn. 
131, 207 NW 188; Bowers v. Colonial 
Warehouse Co., 153 Minn. 425, 190 
NW 609; Offerman v. Yellow Cab Co., 
144 Minn. 478, 175 NW 587. 

Mo.—Raymen v. Galvin, 229 SW 
747; Flach vy. Ball, 209 Mo. A. 389, 
240 SW 465. 

N. D.—Vannett v. Cole, 41 N. D. 
260,°170 NW 663. 

[al Where view is obstructed, 

Corning v. 
162 NW 


signal must be given. 
cpa eee 179 Iowa 1065, 
Signals required in case of: 
Approaching or crossing intersection 
see infra § 692. 
ay mane pedestrian see infra § 


Overtaking and passing other vehicle 
see infra § 680. 

Stopping, backing, or turning see in- 
fra §§ 646-650. 

Towing vehicle see infra § 304. 


Turning into LP pNera ees! highway 
see infra § 726 
87. Cal.—Rush_ v. Lagomarsino, 


196 Cal. 308, 237 P 1066. 

Ky.—Stevens v. Potter, 209 Ky. 
705, 273 SW 470; Wener v. Pope, 209 
Ky. 5538, 273 SW 92: Caines vy. 
Wheeler, 207 Ky. 237, 268 SW 1098; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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law duties of the operator,§* and the duty to give 
signals is not confined to places where such signals 
are expressly required by statute.®® 
with statutory requirements as to signals has fre- 
quently been regarded as negligence per se.®° 

[§ 629] b. Circumstances Affecting Duty To Sig- 
nal Approach. The duty to sound a signal of the 
approach of a motor vehicle depends largely on the 
case.°t 
necessity exists where the car is on the wrong side 
of the highway,” is being driven at night without 


circumstances of the particular ¢ 


United Casket Co. v. Reeves, 206 Ky. 
581, 267 SW 1108. 


Md.—Sullivan v. Smith, 123 Md. 
546, 91 A 456. 
Minn.—Offerman v, Yellow Cab 


Co., 144 Minn. 478, 175 NW 587. 

Mo.—Chaar v. McLoon, 304 Mo. 238, 
263 SW 174. 

N. D.—Vannett v. Cole, 41 N. D. 
260, 170 NW 6638. 

Pa,—Frank v. Cohen, 1385 A 624; 
McAvoy v. Kromer, 277 Pa. 196, 120 
A 762; Piper v. Adams Express Co., 
270 Pa. 54, 113A’ 562: 

Tex.—Texas Motor Co. v. Buffing- 
ton, 134 Ark, 320, 203 SW 1013 [quot 
Texas statute]. 

B: C:—Holmes v. Kirk, 28 B.C. 122, 
53 DomLR 53, [1920] 1 WestWkly 
1037. 


Man.—Weilgosz v. McGregor, 24 
Man, 133, 16 DomLR 406, 50 CanLJ 
439, 27 WestLR 324, 6 WestWkly 175; 
Toronto Gen. Trusts Corp. v. Dunn, 
20 Man. 412, 15 WestLR 314. 

Ont.—Marshall v. Gowans, 24 Ont. 
L. 522, 20 OntWR 37; Mattei v. Gil- 
lies, 16 Ont. L. 558,'11 OntWR, 1083, 
12 AnnCas 970. 

Sask.—Coe v. Mayberry, 11 Sask. 
L. 425, [1918] 3 WestWkly 382 [app 
dism [1919] 1 WestWkly 357]. 

[a] Circumstances bearing on ne- 
cessity.— Where one was driving his 
automobile without lights at a speed 
of fifteen or sixteen miles per hour 
on a very dark morning and in a 
heavy raii over a wet and slippery 
street, which: was without lights, it 
cannot be held as matter of law 
that it was not reasonably necessary 
for him to sound a Signal of his ap- 
proach when he was nearing three 
automobiles parked on the side of the 
street. Rush v. Lagomarsino, 196 
Cal. 308, 237 P 1066. 

{b] In Kentucky, under St. (1915) 
§ 2739 subd 15, it was mandatory for 
an automobile driver to sound the 
horn on passing vehicles, but under 
a later statute (St. § 2739 g 28) it 
must be sounded only “whenever nec- 
essary.’ Stevens v. Potter, 209 Ky. 
705, 273 SW 470. 

88. Texas Motor Co. v. Buffing- 
ton, 134 Ark. 320, 208-SW_ 1013; 
Piper v. Adams Express Co., 270 Pa. 
54, 113. A 562. 

89. Di Rienzo v. Goldfarb, (Mass.) 
153 NE 784, 786 

“A person operating a motor ve- 
hicle upon a public way may be found 
to be lacking in due care if he fails 
to give a timely signal with his horn 
or other device, if reasonable care 
on his part requires such signal to 
be given to protect other travelers 
from being injured by him at places 
on the highway other than those spe- 
cifically enumerated in the statute.” 
Di Rienzo v. Goldfarb, supra. 

90. Rush v. Lagomarsino, 196 Cal. 
308, 237 P 1066; Moy Quon v. M. 
Furuya Co., 81 Wash. 526, 143 P 99; 
Hillebrant v. Manz, 71 Wash. 250, 


128 P 892; Ballard v. Collins, 63 
Wash. 493, 115 P 1050; Weilgosz v. 
McGregor, 24 Man. 133, 16 DomLR 


406, 50 CanLJ 439, 27 WestLR 324, 6 
WestWkly 175. 

[a] Reasonable necessity.—Fail- 
ure to sound a horn as required by 
statute when this is reasonably nec- 
essary to warn pedestrians and others 
of the approach of an automobile is 
negligence. Weilgosz v. McGregor, 24 
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Noncompliance 


A special 


Man. 133, 16 DomLR 406, 50 CanLJ 
ae 27 WestLR 324, 6 WestWkly 
Bs 
91. Cal.—Squier v. Davis Standard 
Bread Co., 181 Cal. 538, 185 P 391. 
Iowa.—Delfs v. Dunshee, 143 Iowa 
381, 122 NW 236. 


Me.—Clifford v. Hines, 122 Me. 389, 
120 A 179. 

Md.—Sullivan v. Smith, 123 Md. 
546, 554, 91 A 456, - 

Minn.—Quinn v. MHeidman, 157 
Minn. 129, 195 NW 774. 

Mo.—Miller v. Wilson, (A.) 288 
SW 997. 

Pa.—Piper v. Adams Express Co., 
270M Pa. 154, A113 AW 62. 

Patterson, 38 


Que.—MelIntyre v. 
Que. K. ‘B: °8: 

“Whether or not the chauffeur was 
guilty of negligence in not sounding 
his horn must depend upon whether 
he was required to do so by statute 
or ordinance, or whether the circum- 
stances were such as to require him 
to give some such signal. ... There 
is no statute and no ordinance in 
evidence which requires drivers of 
automobiles to sound their horns 
every time they pass around other 
vehicles standing in the street, as 
this wagon was. Such signals would 
be useless in many localities if they 
were so required, as they would be So 
frequent as to be of little or no warn- 
ing. There was nothing in this in- 
stance to suggest to the chauffeur 
that it was necessary to blow his, 
horn to prevent injury to other per- 
sons using the highway.” Sullivan 
vy. Smith, supra. 

[a] Hard and fast rule imprac- 
ticable.—‘‘A hard and fast practical 
rule in reference to the blowing of 
an automobile’s horn is not definable. 
Failure to blow a horn may be evi- 
dence of negligence in one set of 
circumstances, aS where an automo- 
bile silently and suddenly comes up 
behind one on a public way, or a 
rapidly moving automobile ap- 
proaches without a warning signal, 
for the automobile must reasonably 
give notice of its coming, and pe- 
destrians and others on the roads and 
streets are not held to the standard 
of continuous vigilance. On the 
other hand, the very blowing might 
be evidence of negligence, as where 
its sounding would naturally tend to 
distract the attention of one making 
for safety, already advised by actual 
knowledge that an automobile was 
only too nearby. Which after all is 
but saying that what the ordinarily 
prudent person would do or would 
not do is the test.’’ Clifford vy. Hines, 
122 Me. 389, 391, 120 A 179. 

[b] Close to curb.—Evidence that 
a truck was traveling very close to 
the right-hand curb when it struck a 
pedestrian, without sounding a warn- 
ing, is sufficient to make a question of 
negligence. Maynard v. Barrett, 261 
Pa. 378, 104 A 612. 

{c] On approaching a stationary 
car, no Signal is necessary. McIn- 
tyre v. Patterson, 38 Que. K. B. 8. 

{d] A motorist approaching an- 
other vehicle from the rear cannot 
be held negligent as a matter of law 
because he failed to sound his horn, 
when there is evidence from which 
the jury might find that he had no 
intent to make an immediate attempt 
to pass. Squier v. Davis Standard 
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proper lights,°? is emerging from behind another 
vehicle,®* or is approaching a curve®® or crossing®® 
or the summit of a hill,®’ or where the driver’s 
vision is affected by the lights of cars approaching 
in the opposite direction. 

Duty to pedestrian. A duty to sound a signal of 
his approach rests upon the operator of an automo- 
bile when he is approaching a pedestrian who is in 
danger of being struck by the automobile unless 
warned of its approach,®® as when he is coming up 
behind a pedestrian standing or walking on the 


Bread (Cory, 181 Tal W533, 8b wees ome 
Duty to signal when about to pass 
overtaken ‘vehicle see infra § 680. 

92. Kelly v. Schmidt, 142 La. 91, 
76 S 250; Zborowski v. Mahoney, (N. 
J. Sup.) 186 A 196. 

93. Ind.—Maxwell Gravel Co. v. 
Fisher, (A.) 151 NE 618. 

Ky.—Buford v. Hopewell, 140 Ky. 
666, 131 SW 502. 

Md.—Gittings v. Schenuit, 122 Md. 
282, 90 A 51. 

Minn.—Geiger v. Sanitary Farm 
Dairies, 146 Minn. 235, 178 NW 501. 

Tenn.—McNabb v. Gannaway, 3 
Tenn. Civ. A. 78. 


94. Buford v. Hopewell, 140 Ky. 
666, 131 SW 502. 
95. Flynt v. Fondren, 122 Miss. 


248, 84 S 188; Martin v. Seymour, 123 
Wash. 478, 212 P 556; Logan v. O’Don- 
nell, [1925] 2 Ir. 211; Kastinuk v. 
Bipolgen, (Alta.) [1926] 3 DomLR 

[a] One aprroaching a curve at 
high speed without having his car 
under proper control and without 
sounding warning of his approach is 
negligent. Martin v. Seymour, 123 
Wash, 478, 212 P 556. 

96. See infra § 692. 

97. Barnes v. Hastin, 190 Ky. 392, 
227 SW 578 (driver unable to see 
road in front for three hundred feet). 

98. Downing v. Baucom, 216. Ky. 
108, 287 SW 362. 

99. U. S—Panama R. Co.  v. 
Bosse, 239 Fed. 303, 152 CCA 291 [aff 
ina SS. 414039) “SCC e263 lames 

Ala.—White Swan Laundry Co. v. 
Wehrhan, 202 Ala. 87, 79 S 479. 

Til. —Goldblatt Vv. Brocklebank, 166 
TH FAS 31 55 

Ind.—Russell v. Scharfe, 76 Ind. A. 
191, 130 NE 487. 

SEC An ex tetoy, v. Nussbaum, 252 P 

Ky.—Bannon Pipe Co. v. Craig, 211 
Ky. 562, 277 SW 855; Bruce v. Calla- 
han, 185 Ky. 1, 218 SW 557; Melville 
Vi Rollwage, 171 Ky. 607, 188 SW 638, 
LRA1917B 133 [foll Weidner v. Ot- 


ter, 171 Ky. 167, 188 SW 335]; Bu- 
ford v. Hopewell, 140 Ky. 666, psa 
SW 502. 


Mass.—Buoniconti v. Lee, 234 Mass. 

73, 124 NE 791. ‘ 
Minn.—Quinn v. Heidman, 157 

Minn. 129, 195 NW 1774. 
Mo.—Walden yv. Stone, (A.) 260 SW 


526; Ottofy v. Mississippi Valley 
beet Co., 197 Mo. A. 473, 196 SW 


N. J.—Heckman v. Cohen, 90 N. J. 
L. 322, 100 A 695; Smiley v. Reid Ice 
Cream Corp., (Sup.) 135 A 504. 

Pa.—Frank v. Cohen, 1385 A 624; 
McAvoy v. Kromer, 277 Pa. 196, 120 
A 762. 

Wash.—Stiles v. Corbett, 136 Wash. 
670, 241 P 294; Edwards v. Lambert, 
121 Wash. 380, 209 P 694; Morrison 
v. Conley Taxicab Co., 94 Wash. 436, 
162 P 365; Lampe v. Jacobsen, 46 
Wash. 533, 90 P 654. 

Man.—Toronto Gen. Trusts Corp. v. 
Dunn, 20 Man. 412, 15 WestLR 314. 

[a] Where a pedestrian is stand- 
ing in the road in imminent danger 
of being struck by an approaching 
automobile, it is the duty of the 
driver of the approaching automobile 
to sound a warning signal. HBdwards 
Myre bard, 121 Wash, 386, 209 P 
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highway,' or when he sees a pedestrian about to 
enter the path of travel of the automobile? or in 
such a situation that it should reasonably be an- 
ticipated that he might move into its path.? 
Where the person to be warned has already seen 
the vehicle or has knowledge of its Presence and 
approach, a signal may be unnecessary,* 
there is some element of danger of which such 


1. Cal.—Raymond vy. Hill, 168 Cal. 
473, 143 P 743: Devecchio v. ‘Ricketts, 
66 Cal. A. 334, 226 P 11. 

Ga.—Howell v. Nance, 28 Ga. A. 
575, 112 SE 294: O’Dowd-v. Newn- 
ham, 13 Ga. A. 230, 80 SE 36. 
oh -—Young v. Bacon, (A.) 183 SW 


N. Y.—Doyle v. Foster, 128 App. 
Div. 279; 112, NYS 673. 

Wash.—Cole  v. Friedman, 132 
Wash. 587, 232 P 361. 

{a] Pedestrian crossing diago- 


nally.—— Where a pedestrian is cross- 
ing a street intersection diagonally 
in a northwest direction, the driver 
of an automobile approaching him in 
a northerly direction should sound a 
horn or other warning of his ap- 
proach. Cole v. Friedman, 132 Wash. 
Deueezoz Sok, 

2. Cal.—Courviosier v. Burger, §@1 
CalpAcia (05 201-93. 

Conn.—Demonde v. Targett, 97 
Conn. 59, 115 A 470; Griffin v. Wood, 
93 Conn. 99, 105 A 354. 

Ga.—O’Dowd v. Newnham, 13 Ga. 
A. 220, 80 SE 36. 

Ida.—Carpenter v. 
Ida. 729, 217 P 1025: 
Tl. —Coppock v. Schlatter, 

255. 


McKissick, 37 
193 ale 


Ky.—Nunnelley v. Muth, 195 Ky. 
352, 242 SW 622, 27 ALR 910; Adams 
v. Parish, 189 Ky. 628, 225 SW 467; 
Collett v. Standard Oil Co., 186 Ky. 
142, 216 SW 356; Melville v. Roll- 
wage, 171 Ky. 607, 188 SW 638, LRA 
1917B 133: 


A. 


Mass.—Creedon v.- Galvin, 226 
Mass. 140, 115 NE 307. 

Minn.—Quinn  v. Heidman, 157 
Minn. 129, 195 NW 774. 

Mo.—Raymen v. Galvin, 229 SW 


747; Meenach v. Crawford, 187 SW 
879; McKinney v. Bissel, (A.) 2638 
SW 533; Flach v. Ball, 209 Mo. A. 


389, 240 "SW 465; Moffat v. Link, 207 
Mo. A. 654, 229 ‘SW 836; Dignum Ve 
Weaver, (A.) 204 Sw 566; Young v. 
Bacon, (A.) 183 SW 1079. 

N. H.—Hamel v. Peabody, 78 N. H. 
585, 97 A 220. 


N. J.—Heckman. vy. Cohen, 90 N. 
Jak, 322, 100 tA 695; 
D.—Vannett v. Coles 41 4Ni2 D: 


N. 

260, 170 NW 663. 

Ba. —King v. Brillhart, 271 Pa, 301, 
114 A 515. 

Wash.—Stiles v. Corbett, 136 Wash. 
670, 241 P 294; Jensen v. Culbert, 134 
Wash. 599, 236 P 101. 

Wis.—Vanden Heuvel v. Schultz, 
182 Wis. 612, 197 NW 186; Blazic v. 
Franzwa, 179 Wis. 260, 191 NW 572. 

Que.—Armstrong v. Rubenstein, 27 
RevLegNS 324. 

[a] Approaching crossing.—W here 
an automobilist and a _ pedestrian 
are approaching a crossing at the 
same time, it is the duty of the 
automobilist to sound a warning of 
his approach, Courviosier v. Burger, 
61 Cal. A. 470, 215 P 93; Coppock v. 
Schlatter, 193 Ill. A. 255; Melville v. 
Rollwage, 171 Ky. 607, 188 SW 638, 
LRA1917B 133; Hamel v. Peabody, 78 
N. H. 585, 97) A 220. 

on proune *v. Bacon, (Mo. “A:)) 13838 
SW 1079; Bradley v. Jaeckel, 65 Misc. 
509, 119 NYS 1071; Stiles v. Cor- 
bett, 136 Wash. 670, "241 P 294. 

[a] Circumstances requiring 
warning.—Plaintiff came to the north- 
west corner of a street intersection 
and desired to cross to the northeast 
eorner. The street which she de- 
sired to cross had two car tracks on 
it. She looked to the north and saw 
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unless 


no automobiles approaching but saw 
a street car about half a block away. 
There was also a street car coming 
from the south. Assuming that she 
had sufficient time to cross in safety 
she proceeded across the south-bound 
track, but when she got between the 
two tracks she noticed that the north- 
bound car had not stopped on the 
south side of the intersection as she 
had thought it would. Fearing that 
she could not cross the north-bound 
track in time to avoid being struck, 
and being afraid to stand between 
the two cars as they passed, she re- 
traced her steps and crossed the 
south-bound tracks while the south- 
bound car was still half a length 
away, but was struck by defendant’s 
automobile after she had taken about 
two steps out of the path of the 
street car. No warning or other 
signal had been given by defendant. 
It was held that there was sufficient 
evidence of negligence to go to the 
jury. Stiles v. Corbett, 136 Wash. 
670, 672, 241 P 294 (‘‘Appellant was 
struck at a point where pedestrians 
are granted the right of way by ordi- 
nance, and which was the cross-walk 
on the street. If it be true that re- 
spondent saw appellant starting to 
retrace her steps with a moving 
street car coming toward her, it must 
have been apparent that She was 
crossing the car tracks in an at- 
tempt to find a place of safety, and 
escape from her perilous situation. 
Having seen her position, it must 
follow that the failure to: give any 
signal or warning was negligence. 
There is also evidence showing that 
appellant was struck before she had 
been able to take more than two 
steps past the street car, indicating 
that no care was taken by respond- 
ent to prevent striking her, although 
it was known that she was coming 
directly into the path of the auto- 
mobile’’). 

{b] Pedestrian in path of another 
automobile.—The operator of an au- 
tomobile is negligent where he fails 
to sound a warning of his approach 
to a pedestrian who is facing away 
from the automobile and is in such 
a position on the highway that it is 
apparent that he may step into the 
path of the automobile in order to 
keep out of the way of another auto- 
mobile which is approaching in the 
opposite direction. Young v. Bacon, 
(Mo. A.) 1838 SW 1079. 

4 Cal.—Zechiel v. Los 
Cae ete:; (Corp:;, Us3Cal) 
720. 


Angeles 


EUR LOD) SP 

, Ga.—O’Donnelly v. Stapler, 34 Ga. 
A. 637, 131 SH 91. 

Ky.—Bruce v. Callahan, 185 Ky. 1, 

213 SW 557; Matlack vy. Sea, 144 Ky. 
749, 139 SW 930. 


Me.—Moran v. Smith, 114 Me. 55, 
95 A 272. 

Minn.—Quinn v. Heidman, 157 
Minn. 129, 195 NW 774. 

Mo.—Steigleder v. Lonsdale, (A.) 


253 SW 487; Wren v. Suburban Motor 
Transfer Co., (A.) 241 SW 464; Ru- 
bick v. Sandler, (A.) 219 SW 401; 
Priebe vy. Crandall, (A.) 187 SW 605; 
McFern v. Gardner, 121 Mo. A. 1, 97 
SW 972. 

Mont.—Herzig v. 
Mont. 5388, 172 P 132. 

Pa.—Rose v. Quaker City Cab Co., 
69 Pa. Super. 208. 

Wash.—Barnett v. Bull, 250 P 955; 
Carlisle v. Hargreaves, 112 Wash. 
383, 192 P 894; Van Dyke v. Johnson, 


Sandberg, 54 
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person is unaware,® such as the fact that the car is 
traveling at a rapid rate of speed® or has left the 
paved part of the highway,’ 
intends to change his direction,’ or unless there is 
a reasonable possibility that a pedestrian who saw 
the car some distance away has not continued to 
observe its approach.® : 

Excuses for failure to sound signal. 


or that the driver 


It has been 


82 Wash. 377, 144 P 540; Lampe v. 
Jacobsen, 46 Wash. 533, 90 P 654. 

Eng.—Wallace v. Bergius, 52 Se. 
L. Rep. 130, 7 BRC 692. 
isc ope es v. Zinn, 27 OntWN 

8. 

“Tf a pedestrian, crossing a street, 
sees and is aware of the on-coming 
car, no useful purpose would be 
served by sounding the horn.’”’ Quinn 
v. Heidman, 157 Minn. 129, 131, 195 
NW 774. 

[a] Vehicles meeting.—‘“It is new 
to me that if two motor cars are 
approaching one another in daylight 
from opposite directions, the cars be- 
ing in sight of each other for a con- 
siderable distance, it is usual or nec- 
essary to blow a horn.” Wallace vy. 
Berzius) 52. Ses si. Reps els05 7 eo BRC 
692, 701. 

[b] Injury to passenger in auto- 
mobile.—Where plaintiff was injured 
in a collision between an automobile 
in which he was riding and defend- 
ant’s automobile, the failure of de- 
fendant to fulfill his statutory duty 
to sound a warning of the approach 
of his car cannot be excused by the 
fact that the driver of the car in 
which plaintiff was riding saw de- 
fendant’s car approaching, where 
plaintiff did not see it until the in- 
stant of the collision. Carlisle v. 
Vas we 112, Wash. 383, 192))P 

4, 

5. See cases infra notes 6-8. 


6. O’Donnelly v. Stapler, 34 Ga. 
ASC oipls VES OTe 
7. Woodhead v. Wilkinson, 181 


Cale (599.0185 85, 740) ALR 2908 

[a] The glare of headlights of a 
car approaching a pedestrian from 
behind, while sufficient to apprise 
him of its approach, is not sufficient 
to apprise him that it is traveling 
off the paved portion of the highway, 
and, if it is so traveling, it is the 
duty of the driver to sound his horn. 
Woodhead v. Wilkinson, 181 Cal. 599, 
18s P Sst, 10 ALR 2 oan 

8. Duty to signal intention to 
change direction see infra §§ 650, 
726. 

9. Offerman v. Yellow Cab Co., 144 
Minn. 478, 175 NW 537; Raymen v. 
Galvin, (Mo.) 229 SW 747, 

“It is a matter of common knowl- 
edge that pedestrians do cross 
streets oblivious for the moment of 
the nearness of a car and of the 
speed at which it is coming. When- 
ever a driver has cause to believe that 
a pedestrian is in danger of getting 
in the way, he should give a warn- 
ing signal. He no longer has a right 
to proceed on the assumption that 
the pedestrian is conscious of the 
approach of the car merely because 
he looked and saw it when he started 
to cross the street.” Quinn v. Heid- 
man, 157 Minn. 129, 131, 195 NW 1774. 

[a] The driver is not wholly ab-. 
solved from the duty of sounding a 
horn on approaching a_ pedestrian 
from the rear by the fact that such 
pedestrian saw the automobile when 
it was some distance away. Dignum 
v. Weaver, (Mo. A.) 204 SW 566. 

{[b] Where a pedestrian started to 
cross the street a sufficient distance 
ahead of an automobile which he saw 
approaching to warrant the assump-— 
tion that it would not strike him, and 
the driver saw that the pedestrian 
did not thereafter look toward the 


automobile, which ran into him, the 


driver’s failure to sound his horn as 


required by- statute was the proxi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page ana -lote number. 
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held that failure to sound a signal or warning in 
a situation where it is required by governmental 
regulation is not excused by the fact that the car, in 
its progress, made considerable noise!® or that the 
person to be warned actually saw the car some dis- 
tance away,'! or by the belief of the operator that 
a pedestrian crossing the street in front of him 
would pass safely.1* It is, however, clear that, 
where the person injured had actual knowledge of 
the approach of the car!’ or, in the exercise of rea- 
sonable care, should have seen it approaching in 
time to avoid danger* the operator’s failure to 
sound the statutory signal is not the proximate 
cause of the injury. 

Failure to see the person injured in time to sound 
a warning signal has been held not to relieve the 
driver of negligence in failing to give a signal as 
required by statute.1® But it has also been held 
that the failure to sound a signal is not negligence 
where the operator did not see the person injured? 
or did not see him until immediately before he was 
struck!§ or could not have seen him in time to 
give a signal.’® It is to be noted, however, that 
the failure to see another traveler whom the op- 


mate cause of the injury. Raymen 
v. Galvin, (Mo.) 229 SW 747. 

[c] Where a car was not coming 
toward a pedestrian when he saw it, 
and he did not See it after it changed 


give, and 


Herzig v. 
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all the notice that any warning could 
if there was a failure to 
give warning, it could not have been 
a proximate cause of his 
Sandberg, supra. 
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erator should have seen may of itself be negli- 
gence.”° 

[§ 630] c, Time for Signaling. When a situation 
exists which imposes upon the driver of an automo- 
bile a duty to sound a signal of his approach*+ such 
signal should be given in such time as to afford the 
person to be warned a reasonable opportunity to 
avoid or escape the impending danger.”? 

[§ 631] d. Effect of Failure To Give Signal. It 
has been considered that failure to sound a warning 
of the approach of an automobile when the cir- 
cumstances are such as to require it is negligence 
per se?* or at least prima facie evidence of negli- 
gence.2* But as the duty to sound such a signal 
is dependent upon the circumstances of the case,?® 
the failure to sound the signal is not necessarily, in 
and of itself, negligence,?® although it is a circum- 
stance to be considered with the other circumstances 
of the case in determining whether the driver was 
negligent.27_ Even though the failure to sound the 
signal may have been negligence in the particular 
case it does not fix liability for an injury unless 
such failure was the proximate cause of the injury,”® 
nor does it preclude recovery for damages resulting 


until he is within a few feet of a 
pedestrian crossing the highway di- 
agonally and whom he could have 
seen when he was more than a hun- 
dred and twenty-five feet away. 


injury.” 


its course so as to come toward him, 
the fact that he saw it at the time 
he did does not relieve the driver of 
the charge of negligence in failing 
to blow his horn. Offerman v. Yel- 
low Cab Co., 144 Minn, 478, 175 NW 


oie 

Last clear chance doctrine see in- 
fra § 964. 

10. Devecchio v. Ricketts, 66 Cal. 


A. 334, 226 P 11. 

[a] A load of empty cans which 
makes considerable noise as the car 
travels is not a sufficient compliance 
with a statute requiring the driver to 
sound his horn or give other signals 
of the vehicle’s approach. Devecchio 
v. Ricketts, 66 Cal. A. 334, 226° P 
a s 


lp 

11. Walmer-Roberts v. Hennessey, 
191 Iowa 86, 181 NW 798; Quinn v. 
Heidman, 157 Minn. 129, 195 NW 774. 

[a] Possibility of misjudging 
speed or distance.—‘“‘The application 
of the statute should not be limited 
to pedestrians who fail to look and 
see the car, thus withdrawing from 
its protection those who looked but 
misjudged its speed or its distance 
from the crosswalk.” Quinn v. Heid- 
157 Minn. 129, 131, 195 NW 


12. Wine v. Jones, 183 Iowa 1166, 
162 NW 196, 168 NW 318. 

13. Schultz v. Starr, 180 Iowa 
1319, 164 NW 163; Herzig v. Sand- 
berg, 54 Mont. 538, 172 P 1382; Car- 
lisle v. Hargreaves, 112 Wash. 383, 
192 P 894; Feyrer v. Durbrow, 172 
Wis. 71, 178 NW 306. 

14. Zechiel v. Los Angeles Gas, 
ete,, Corp..lcs Cals 177, 19292720. 

15. Cal.—Zechiel v. Los Angeles 
Gas, etce., Corp., supra. 

Iowa.—Schultz v. Starr, 
1319, 164 NW 163. 

Minn.—Offerman v. Yellow Cab Con 
144 Minn. 478, 175 NW 537. 

Mo.—Steigleder vy. Lonsdale, (A.) 
253 SW 487. 

Mont.—Herzig v. Sandberg, 54 
Mont. 538, 539, i172 P 132. 

Wash. —Carlisle v. Hargreaves, 112 
Wash. 383, 192 P 894 

Wis _—Feyrer v. Durbrow, 172 Wis. 
"71, 178 NW 306. 

“uphe testimony of the plaintiff 
himself is that he saw the car ap- 
proaching ten or fifteen minutes be- 
fore he was struck and during that 
time appreciated the fact that it was 
-drawing nearer and nearer. He had 


180 Iowa 


Proximate cause of injury as af- 
fecting liability see infra § 587. 

16. Nunnelley v. Muth, 195 Ky. 
352, 242 SW 622, 27 ALR 910. 

[a] Bicyclist.—The fact that the 
driver first sees a boy in the road 
fifty-five feet ahead when the motor 
truck is traveling twenty miles an 
hour, so that the driver has only 
two seconds in which to act, does not 
excuse the failure to sound a warn- 
ing as required by statute. Nunnel- 
leyiv.l Muth, 195) Ky. 35251242) Sw 
622, 27 ALR 910. 

LZ Blazici va. Kranzwa, 179) Wis. 
260, 191 NW 572. ; 

18. Blazic v. Franzwa, supra. 


19. Sullivan v. Smith, 123 Md. 546, 
91 A 456, 
[a] Where a child darts suddenly, 


out from behind a wagon ed inect y xin 
front of an approaching automobile, 
the driver is not negligent in fail- 
ing to sound his horn. Sullivan v. 
Smith, 123 Md. 546, 91 A 456, 

20. See supra § 624. 

21. See supra §§ 628, 629. 

22. Raymond v. Hill, 168 Cal. 473, 
143 P 748; Devecchio v. Ricketts, 66 
@al.' A. 334) 226-°R 11s Creedon av. 
Galvin, 226 Mass. 140, 115 NE 307; 
Quinn vy. Heidman, 157 Minn. 129, 195 
NW 774; Bowers v. Colonial Ware- 
house Co., 153 Minn. 425, 190 NW 
609; Woods v. Kansas City Light, etc., 
(Mo. A.) 212 SW 899, 902. 

“The warning that defendant's 
servant was required to give was a 
reasonably sufficient warning and in 
time to permit pedestrians to avoid 
injury by taking means to avert be- 
ing struck. Warning such as was 
given by the noise of the motorcycle, 
which was not continued to a point 
reasonably near the place of the col- 
lision, and such a noise as tended to 
confuse plaintiff rather than to give 
him warning was not such a warn- 
ing as the driver of the motorcycle 
was required to give under the cir- 
cumstances.” Woods v. Kansas City 
Light, etc., Co., supra. 

[a] The possibility of sudden 
panic on the part of the pedestrian 
should be taken into consideration. 
Raymond y. Hill, 168 Cal. 473, 143 P 
743 

[b] Insufficient warning.—An au- 
tomobilist who is driving at the rate 
of twenty-five or thirty miles an 
hour is negligent where he fails to 
give any warning of his approach 


"213 SW 557; 


Creedon v. Galvin, 226 Mass. 140, 115 
NE 307. 

23. Del.—Grier v. Samuel, 27 Del. 
106, 86 A 209; Campbell v. Walker, 25 
Del. 41, 78 A 601. 

Ky.—Collett v. Standard Oil Co., 
186 Ky. 142, 216 SW 356; Cumber- 
land Tel., ete., Co. v. Yeiser, 141 Ky. 
15,,131 SW 1049, 31 LRANS 1137; 
National Casket Co. v. Powar, 137 Ky. 
156, 125 SW 279. 

Minn. —Elvidge v. Storage, etc., Co., 
148 Minn, 185, 181 NW 346. 

Mo.—Collins v. Kamper, (A.) 272 
SW 1053; Steigleder v. Lonsdale, (A.) 
253 SW 487. 

Man.—Toronto Gen. Trusts Corp. v. 
Dunn, 20 Man. 412, 15 WestLR 314. 

[a] At street crossing.— Violation 
of a city ordinance requiring the 
driver of a motor vehicle, in ap- 
proaching street crossing, to sound a 
warning signal of its approach, is 
negligence per se. Steigleder v. 
Lonsdale, (Mo. A.) 253 SW 487. 

[b] Approaching wagon. — The 
driver of an automobile, approach- 
ing a wagon on a public highway 
without giving warning of his ap- 
proach as required by statute, is neg- 


ligent, Campbell v. Walker, 25 Del. 
41, 78 A 601. 
24  j;FFisher v. Elliston, 174 Iowa 


364, 156 NW 422; Pawloski v. Hess, 
953, Mass, 478, 149 NE 122; Darish 
v. Scott, 212 Mich. 139, 180 NW 435; 
Halpin v. Tillou, (N. any 126 eAuGons 


25. See supra § 629. 
26. Squier v. Davis Standard 
Bread Co, 181 Cals 5338;7 185 P 391% 


Graff v. Louis Stern Sons, ine; 
J. Sup.) 135 A 3385. 

27. Graff v. Louis 
Ine., supra. 

28. Del.—Grier v. Samuel, 27 Del. 
106, 86 A 209. 

Ky.—Bruce v. Callahan, 185 Ky. 1, 
Cumberland Tel., etc., 
Coy: Yeiser, 14) Keys, 15; 131 sw 
1049, 31 LRANS 1137. 

La.—Abels v. Brown, 156 La. 72, 
100 S 54. 

Me.—Levesque v. Dumont, 116 Me. 
25, 99) Ay iGhos 


(N. 


Stern Sons, 


Md.—Sullivan v. Smith, 123 Md. 
546, 91 A 456. 
Minn.—Elvidge v. Storage, ete, 


Co., 148 Minn. 185, 181 NW 346. 
Mo.—Raymen v. Galvin, 229 Sw 
747; Steigleder v. Lonsdale, (A.) 253 
SW 487; Wren v. Suburban Motor 
Transfer Co., (A.) 241 SW 464. 
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from a collision where such failure was not a con- 


tributing cause thereof.?° 


[§ 632] e. Effect of Giving Signal. 
bilist does not fulfill his entire duty to others when 
he gives a signal of his approach,*° but is bound 
to anticipate that such others may not hear*! or 
heed*? his signal, and must exercise caution in other 
respects in order to avoid inflicting injury.** 

[§ 633] 4. Noise, Smoke, and Dust.*+ 
eration of a motor vehicle in a proper and usual 
manner is not negligence because of the noises 


Mont.—Herzig v. Sandberg, 54 
Mont. 538, 172.P 132. 

Pa.—Rose v. Quaker City Cab Co., 
69 Pa. Super. 208. 

Wash.—Walker v. Butterworth, 122 
Wash. 412, 210 P 813. 

{a] Failure to signal not discon- 
nected from injury as matter of law. 
—In an action for injury by an au- 
tomobile to a boy in the street, it 
cannot be said as matter of law.that 
defendant’s failure to blow his horn 
had nothing whatever to do with the 
injury where the boy testified that 
he looked but saw no automobile ap- 
proaching and defendant testified 
that he saw the boy on the sidewalk 
before he started out into the street. 


Wickman v. Lundy, 120 Wash. 69, 
206 P 842. 
29. Carlson v. Meusberger, 200 


Iowa 65, 71, 204 NW 432. 

“The fact that his view was ob- 
scured, and that his failure to sound 
a signal of his approach, as required 
by the statute, was negligence, would 
not be conclusive upon the question 
of contributory negligence. There 
would remain the question whether 
such negligence had any causal re- 
lation to the collision. Appellee may 
have been guilty of negligence; but 
if that negligence did not contribute 
to cause the collision, it would not 
defeat his right to recover. It is not 
negligence merely, but contributory 
negligence on the part of a plaintiff, 
that defeats his recovery. The bur- 
den was upon appellee to establish 
that he was guilty of no negligence 
that contributed to the collision. His 
admitted failure to give the warning 
signal required by the statute con- 
stituted negligence, and had at least 
an apparent causal connection with 
the collision. But if there is in the 
record evidence from which the jury 
might have found that no such causal 
relation in fact existed, that the fail- 
ure to give such signal did not in 
fact contribute to cause the collision, 
and that it would have occurred even 
though the signal required by the 
statute had been given, then it can- 
not be said, as a matter of law, that 
the failure to give the signal con- 
stituted contributory negligence,” 
Carlson v. Meusberger, supra. 

30. Cal.—Armock v. San Francis- 
co United R. Co., 56 Cal. A. 160, 204 P 
856. 

Ill.— Kessler v. Washburn, 157 Ill. 
A. 532. 

N. J.—Dugan v._ Public 
Transp. Co., (Sup.) 136 A 195. 

N, Y.—Simpson v. Whitman, 147 
App. Div. 642, 132 NYS 801. 

Alta.—Bibeault v. Ramsey, 69 
DomLR 111, [1922] 3 WestWkly 521. 

“The sounding of the horn and the 
noise occasioned by the muffler cut- 
out are each and both well enough in 
their way, but they do not embrace 
and conclude all of the duties of the 
driver of the automobile.’”” Raymond 
v. Hill, 168 Cal. 473, 488, 143 P 743. 

“No blowing of a horn or of a 
whistle, nor the ringing of a bell 
or gong, without an attempt to slow 
the speed, is sufficient, if the circum- 
stances at a given point demand that 
the speed should be slackened or the 
machine be stopped, and such a 
course is practicable, or, in the exer- 
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which are incidental thereto®® and even operation 


in such manner as to make a loud noise is not negli- 


An automo- 


The op- 


cise of ordinary care and caution 
proportionate to the circumstances, 
should have been practicable.” 
Thies v. Thomas, 77 NYS 276, 279. 

31. Simpson v. Whitman, 147 App. 
Div. 642, 132 NYS 801. 


32. Diamond v. Cowles, 174 Fed. 
571, 98 CCA 417, 

33. U. S.—Diamond v. Cowles, 
supra. 


Cal.—Raymond v. Hill, 168 Cal. 473, 
143 P 748. 

Conn.—Irwin. v. Judge, 
492,71 A 572. 

Ill.— Crawley v. Jermain, 218 Ill. 
A. 51; Kessler v. Washburn, 157 Il. 


81 Conn. 


A, 532 

Iowa.—Kemmish v. McCord, 193 
Iowa 958, 185 NW 628. 

N. Y.—Simpson v. Whitman, 147 
App. Div. 642, 132 NYS 801; Thies 
v. Thomas, 77 NYS 276. 

Alta.—Bibeault v. Ramsey, 69 


DomLR 111, [1922] 3 WestWkly 521. 

[a] Excessive speed is not ex- 
cused by: (1) Sounding the horn. 
Irwin v. Judge, 81 Conn. 492, 71 A 
572. (2) Sounding the horn and the 
noise of a muffler cut-out. Raymond 
v. Hill, 168 Cal. 473, 143 P 743. 

[b]- Pedestrian failing to get out 
of course of automobile.—‘The pe- 
destrian has just as much right on 
the highway as the automobile, and 
the driver of the automobile must 
pay attention to pedestrians who are 
on the highway, and if it assumes to 
take the risk of a pedestrian, who is 
crossing the highway, getting out of 
its course, and the pedestrian does 
not increase his speed after the blow- 
ing of the horn or any other signal, 
but keeps on his speed, it is the duty 
of the automobile to slacken its 
speed and to take no risks as to the 
pedestrian increasing his _ speed.” 
Diamond v. Cowles, 174 Fed. 571, 573, 
98 CCA 417. 

34. Dust as nuisance 
sances [29 Cyc 1184]. 


see Nui- 


Woise as nuisance generally see 
Nuisances [29 Cyc 1185]. 
Regulations as to noise, smoke, 


and odors see supra § 47. 

Smoke as nuisance see Nuisances 
[29 Cye. 1189]. 

35. JIowa.—House v. Cramer, 134 
Iowa 374, 112 NW 3, 10 LRANS 655, 
13 AnnCas 461. 

Ky.—Teague v. Princeton Ice, etc., 
Co., 205 Ky; 231, 2383, 265 SW 611. 

Tenn.—Coca Cola Bottling Works 
v. Brown, 139 Tenn. 640, 202 SW 926. 

Wash.—Brown vy. Thorne, 61 Wash. 
LS eT EPO ay, 

Wis.—Hichman vy. Buchheit, 128 
Wis. 385, 107 NW 325, 8 AnnCas 435. 

“Tt is a well known and recognized 
fact that motor vehicles cannot at 
all times be operated noiselessly.’’ 
Teague v. Princeton Ice, etc., Co., 
supra, 

[a] “The right to operate an au- 
tomobile carries with it the right to 
make the noises incident to its op- 


eration.’”’ Brown v. Thorne, 61 Wash. 
18, 22,111, Py1047; 

36. Henderson v. Northam, 176 
Cal. 493, 168 P 1044. 


37. See infra XIV, J, 2. 

38. Henderson v. Northam, supra; 
Teague v. Princeton Ice, etc., Co., 205 
Ky. 231, 233, 265 SW 611, 

“Tt is a matter of common knowl- 


gence as matter of law.°® 
tion may constitute negligence where it frightens 
animals in’ the vicinity.%7 
matter of law, to operate an automobile so as to 
create smoke*® and dust.®9 

[§ 634] 5. Speed and Control*°—a, In General. 
It is the duty of the operator of an automobile to 
keep his car under reasonable control,*! so that 


But the noise of opera- 


It is not negligence, as 


edge that smoke necessarily at times 
comes from the operation of motor 
vehicles.”” Teague vy. Princeton Ice, 
etc., Co., supra. 

39. Henderson v. 
Cal. 493, 168 P 1044. 

40. Cross references: 

At street or highway intersection see 

infra §§ 695-699. 

Passing vehicle traveling in same di- 

rection see infra § 681 
Turning into intersecting street or 

highway see infra § 726. 

Vehicles passing in opposite direc- 

tions see infra § 655. 

41. Ala.—Morrison vy. Clark, 196 
INNER COA ASP HOSS 

Ark.—Wells v. Shepard, 135 Ark. 
466, 205 SW 806. 

Cal.—Gross v. Burnside, 186 Cal. 
46%, 199) Paso, 

Conn.—Briggs v. Becker, 101 Conn. 
62, 124 A 826. 

Del.—Simeone v. Lindsay, 22 Del. 
224, 65 A 778. 

I1l.—Horn v. Berg, 210 Ill. A. 238; 
Kessler v. Washburn, 157 Ill. A, 532. 

Iowa.—Masonholder v. O’Toole, 210 
NW 778; Fisher v. Ellston, 174 Iowa 
364, 156 NW 422; Carpenter v. Camp- 
ee Auto Co., 159 Iowa 52, 140 NW 

Ky.—Cline v. Cook, 216 Ky. 366, 
287 SW 927; Downing Vv. Baucom, 216 
Ky. 108, 287 SW 362; Williams v. 
Schmidt, 213 Ky. 122, 280 SW 494; 
Bannon Pipe Co. v. Craig, 211 Ky. 
562, 277 SW 855; Barnes v. Eastin; 
190 Ky. 392, 227 SW 578; Ballard, 
ete:, Co. v. Durr, 165 Ky. 632, 127 Siw 
445; Wade v. Brents, 161 Ky. 607, 171 
Sw 188. 

La.—Walker v. Rodriguez, 139 La. 
251, 71 S 499; Sanders v. Varino, 2 
La. A. 231. 

Me.—Savoy v. McLeod, 111 Me. 234, 
88 A 721, 48 LRANS 971. 

Mass.—Woodman v, Powers, 242 
Mass. 219, 136 NE 352. 

Miss.—Ulmer v. Pistole, 115 Miss. 
485, 76 S 522) 

Nebr.—Thrapp v. Meyers, 114 Nebr. 
689, 209 NW 238, 47 ALR 585. 

N. J.—Geyer v. Public Serv. R. 
Co., 98 N. J. L. 470, 120 A 186; Rob- 
inson v. Mutnick, (Sup.) 131 A 67. 
rat Y.—Thies v. Thomas, 77 NYS 

N. C.—Dreher v. Divine, 191 N. C. 
325, 185 SE 29, 47 ALR 696; State v. 
Rountree, 181 N. C. 535, 106 SE 669. 

Pa.—Leslie v. Catanzaro, 272 Pa. 
419, 116 A 504; Silberstein v. Showell, 
267 Pa. 298, 109 A 701; Warruna v. 
Dick, 261 Pa. 602, 104 A 749; Lorah 
Vv. Rinehart, (243) Pay 280, 89, fA 960s 
Swe Fox, pe ee Super. 218. 

ilippine.—U. - v. Juanill 
Philippine 212. Sook 

orto Rico.—Delgado vy. Di 
Porto Rico 115. mae 
Tenn.—Coca Cola Bottling Works 


Northam, 176 


eee A la 139 Tenn. 640, 202 SW 
Utah.—Green y. Higbe ; ; 

539, 244 P 906. re a ga 
Wash.—Simonson y. Huff, 124 


Wash, 549, 215 P 49; Ebling v. Niel- 
sen, 109 Wash. 355, 186 P 887; Locke 
Ae Greene, 100 (Wash: 397, ya74ieee 
Wis.—Hopkins v. Droppers, 191 
Wis. 334, 210 NW 684; McMullen y. 
Rutlin, 177 Wis. 617, 189 NW 146. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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he may avoid collisions with,*? and injury to,‘* other 
users of the highway who are themselves exercising 
Performance of this duty re- 
quires that the speed of the car shall at all times be 
reasonable*® and a rate of speed may properly be 

regarded as negligent if a person of ordinary pru- 


reasonable care.*# 


dence and intelligence ought, by 
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[§ 635] 
To Observe. 
the exercise of 


such intelligence, to have foreseen that an injury 


Can.—Longpre v. Moranger, 28 
RevLegNS 200. 

“Tt is the duty of the operator of 
an automobile to keep his machine al- 
ways under control so ag to avoid 
collisions with pedestrians and other 
persons using the highway.’ Coca 
Cola Bottling Works v. Brown, 139 
Tenn. 640, 645, 202 SW 926. 

ERIS ‘certainly negligenee for a 
person to drive a car over an im- 
portant highway at a rapid rate of 
Speed with the steering gear not un- 
der control.” Williams v. Schmidt, 
213 Ky. 122, 125, 280 SW 494. 

“The driver of an automobile in 
the public highways, constantly trav- 
eled by pedestrians and teams and 
occupied by Children of all ages, 
should, to establish due care, exer- 
cise so high a degree of diligence in 
observing the rights of a foot pas- 
Senger or team when approaching 
them, as to enable him to control it, 
or stop it if necessary, to avoid a 
collision.” Savoy v. McLeod, 111 Me. 
234, 235, 88 A 721, 48 LRANS 971. 

[a] “The dictates of common 
prudence clearly require that a heavy 
vehicle, such as an automobile, shall 
be kept under control so as to avoid, 
or at least minimize the dangers of 
a collision.”  Lorah v. Rinehart, 243 
Par231, 233j989 A967, 

[b] “Absolute control” is not re- 
quired. Baldwin v. Maggard, 162 Ky. 
424, 172 SW 674. 

{ec] “Control” distinguished from 
“speed.”—(1) The fact that a motor 
vehicle is not under control does not 
necessarily imply that it is being 
operated at a speed in excess of that 
permitted by statute. Horn vy. Berg, 
210: Tll;) A. 238. --(2) “Speed is) not 
the only element that enters into the 
question of negligence, and, regard- 
less of it, a car may be under such 
imperfect control as to amount to 
negligent operation, and evidence of 
it would sustain the charge of negli- 
gence.” Anderson vy. Wood, 264 Pa. 
98, 102, 107 A 658. 

td] Rule applies to motor cycle.— 
Hopkins v. Droppers, 191 Wis. 394, 
210 NW 684. 

42. I1l.—Kessler v. Washburn, 157 
Ill. A. 532. 

Mass.—Creedon y. Galvin, 226 Mass. 
140, 115 NE 307. 

Nebr.—Thrapp v. Meyers, 114 Nebr. 
689, 209 NW 238, 47 ALR 585. 

N. J.—Geyer v. Public Serv. R. Co., 
98 N. J. L. 470, 120 A 186. 

N. Y.—Thies v. Thomas, 77 NYS 
276. 

Pa.—Lorah v. Rinehart, 243 Pa. 231, 
89 A 967. 

Tenn.—Coca Cola Bottling Works 
v. Brown, 139 Tenn. 640, 202 SW 926. 

43. Towa.—Brown y. Des Moines 
Steam Bottling Works, 174 Iowa 715, 
156 NW 829, 1 ALR 835. 

Ky.—Cline v. Cook, 216 Ky. 366, 287 
SW 927. 

‘N. J.—Heckman v. Cohen, 90 N. J. 
L. 322, 100 A 695; Eastmond v. Wach- 
stein, (Sup.) 135 A 67; Robinson v. 
Mutnick, -(Sup.) 1381 A 67, 

Pa.—Anderson v. Wood, 264 Pa. 98, 
107 A 658. 

Tenn.—Coca Cola Bottling Works 
v. Brown, 139 Tenn. 640, 202 SW 926. 

44. I1l.—Johnson vy, Coey, 142 Ill. 
A. 147 [aff 237 Ill. 88, 86 NE 678, 21 
LRANS 81]. 

Minn.—Hinkel  v. 148 
Minn. 77, 180 NW 918. 

Nebr. —-Thrapp Vv. Meyers, te Nebr. 
6a 209 NW 238, 47 ALR 5 

aed er v. Public Go. insGOuy 
98 N. J. L. 470, 120 A 186; Eastmond 


Stemper, 


v. Wachstein, (Sup.) 135 A 67; Rob- 
inson v. Mutnick, (Sup.) 131 A 67. 
San Y.—Thies v. Thomas, 77 NYS 

Pa.—Rankin v, Ward Baking Co., 
272 Pa. 108, 116 A 58, 

Philippine.—U. SO vi Juanillo;23 
Philippine 212. 

45. U. S._—Panama R. Co. v. Bosse, 
239 Fed. 303, 152 CCA 291 [aff. 249 
WS... 445739 SCt 211, 63 L. ed. 466]. 

Cal.—Raymond Ve. Hill 168 “Cal: 
473, 143 P 743; Kofoid yv. Beckner, 70 
Cal, A. 624, 234 P 113, 

Conn. —Lynch v. Shearer, 83 Conn. 
73, 75 A 88; Irwin v. Judge, 81 Conn. 
492, WL) A572 

Del.—State v. Melvor, 31 Del, 123, 
111 A 616; Brown v. Wilmington, 27 
Del. 492, 90 A 44; Grier v. Samuel, 27 
Del. 106, 86 A 209; Simeone vy. Lina- 
say, 22 Del. 224, 65 A 778; Garrett v. 
People’s R. Co., "22 Del. 29, 64 A ee 
Hannigan v. Wright, 21 Del. 537, 63) A 


Ga.—O’Dowd v. Newnham, 13 Ga. 
A, 220, 80 SE 36. 

Th —-Fannon v: Morton, 228 Il. A. 
415; Greenberg .v. Conrad, 220 Ill. A. 
508; Petty v. Maddox, 190 Ill. A. 
381; Fitzsimmons vy. Snyder, 181 Ill. 
A. 70; Goldblatt v. Brocklebank, 166 
Ill. A. 815; Johnson v. Coey, 142 Ill. 
A, 147 [aff 287 Ill... 88, 86 NE 678, 
21 LRANS 81]. 

Ind.—Croatian Bros. Packing Co. 
v. Rice, (A.) 147 NE 288; Russell v. 
Scharfe, U6. IndavAs 190, 130 NE 437; 
Craft v. Stone, 74 Ind, TN 71, 124 NE 
473; Haynes Auto. Co. v. Sinnett, 46 
Ind. A. 110, 91 NE 171. 

Iowa.—Starry v. Hanold, 211 NW 
696; McSpadden vy. Axmear, 191 Iowa 
547, 181 NW 4; Gilbert v. Vanderwaal, 
181 Iowa 685, 165 NW 165. 

ea titey v. Nussbaum, 252 P 


Ky.—Bannon Pipe Co. v. Craig, 211 
Ky. 562, 277 SW 855; Knapp v. Gibbs, 
211 Ky. 278, 277 SW 259; Melville v. 
Rollwage, 171 Ky. 607, 188 SW 638, 
LRA1917B 133 [foll Weidner v. Otter, 
UIT «Ky. 167,°188 ‘Swi 335): Ballard, 
etc., Co. v. Durr, 165 Ky. 632, 177 SW 
445: Helm v. Phelps, 157 Ky. 795, 164 
SW 92; Palmer Transfer Co. v. 
Dougherty, 140 Ky. 120, 130 SW 980. 

Mass.—Dooley  v. Laird, 155 NE 
599; Creedon v. Galvin, 226 Mass. 140, 
115 NE 307; Clark v. Blair, 217 Mass. 
179, 104 NE 435. 

Mich.—Halzle v. Hargreaves, 233 
Mich. 234, 206 NW 356; Bacon v. 
McKay, 227 Mich. 667, 199 NW 613; 
Winckowski v. Dodge, 183 Mich. 303, 
149 NW 1061. 

Minn.—Holmberg vy. Villaume, 158 
Minn. 442, 197 NW 849; Geiger v. 
Sanitary Farm Dairies, 146 Minn. 235, 
178 NW 501. 

Miss.—Flynt v. Fondren, 122 Miss. 
248, 84 S 188. 

Mo. —Woods v. Kansas City Light, 
ete. Co., (AD) 7212 SWi899 Ottofv iv. 
Mississippi Valley Trust Co., 197 Mo. 
A. 473, 196 SW) 428; Raybourn Vv. 
Phillips, 160 Mo. A. 534, 140 SW 977; 
Wheeler v. Wall, 157 Mo. A. 38, 137 
SW 63. 

Nebr.—Stevens v. Luther, 105 Nebr. 
184, 180 NW 87. 

N. J.—Meyer v. Creighton, 83 N, J. 
L. 749, 85 Ke 344; Eastmond v. Wach- 
stein, (Sup.) 135 A 67; ere v. 
Mutnick, (Sup.) 131 A 6 

N. Y.—Schultz v. Nacuhicos: 116 
Mise, 114, 189 NYS: 722; Thies Vv. 
Thomas, 77 NYS 276, 

Pa.—Warruna v. Dick, 261 Pa. 602, 
104 A 749; Curran vy, Lorch, 247 Pa, 
429, 93 A 492; Lorah vy. Rinehart, 243 


might result from such rate of speed.*® 
of contro] exists irrespective of any governmental 
regulations,47 although regulations with respect to 
speed are practically universal.*8 

b. Governmental Regulations—(1) Duty 
Where speed limits are fixed by stat- 
ute, ordinance, or other governmental regulation,*® 
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The duty 


Pa, 231, 89 A 967. 


Philippine.—U. S. v. 26 


Knight, 


‘Philippine 216. 


Porto Rico.—Castle v. Zorilla, 8 
Porto Rico Fed. 491; Peo. v. Torres, 
28 Porto Rico 102. 

S. D.—Chrestenson vy. Harms, 38 S. 
D, 360, 161 NW 343. 

Tenn.—McNabb v. Gannaway, 3 
Tenn. Civ. A. 78. 

Utah.—Green v. Higbee, 66 Utah 
539, 244 P 906; O’Brien v. Alston, 61 
Utah 368, 213 P 791; Cheney v. Buck, 
56 Utah 29, 189 P 81. 

Wash.—Wood v. Yellow Cab Co., 
133 Wash. 13, 233 P 6; Simonson v. 
Huff, 124 Wash, 549, 9i5 P 49; Mar- 
tin v. Seymour, 123 Wash. 478, "212 P 
556; Gosa v. Hyde, 117 Wash. 672, - 
202’ P 274; Bryan v. Blodgett, 117 
Wash, 556, "201 P 758; Ebling v. Niel- 
sen, 109 Wash. Bay 186 P 887; Clark 
v. Fotheringham, 100 Wash. 12, 170 
P 323; Grant v. Armstrong, 55 Wash. 
365, 104 P 632; Lampe v. Jacobsen, 
46 Wash. 5335, 90 P 654. 

W. Va.—Ewing v. Chapman, 91 W. 
Va. 641, 114 SE 158; Deputy v. Kim- 
mell, 73 W. Va. 595, 80 SE 919, 51 
LRANS 989, AnnCas1916E 656. 

Wis.—Hopkins v. Droppers, 191 
Wis. 334, 210 NW 684; Pisarek v. 
Singer Talking Mach. Co., 185 Wis. 
92, 200 NW 675; McMullen v. Rutlin, 
177 Wis. 617, 189 NW 146. 

Can.—Longpre v. Moranger, 28 Rev 
LegNS 200. 

Alta.—B. & R. Co. v. Mcleod, 5 
Alta. L. 176, 7 DomLR 579, 22 West 
LR 274, 2 WestWkly 1093 [app al- 
lowed on other grounds 7 Alta. L. 
349, 18 DomLR 245, 28 WestLR 778, 
6 West Wkly 1299]. 

Ont.—Mattei v. Gillies, 16 Ont. L. 
558, 11 OntWR 1083, 12 ‘AnnCas 970. 

Que.—Pigeon Vv. Bllwood, 61 Que. 
Super. 402. 

“Common experience and observa- 
tion shows that the only adequate 
method of control is to run the ma- 
chine slowly.’ Lorah v. Rinehart, 
243 Pa. 231, 233, 89 A 967. 

{a] That a driver may think that 
he has a clear road ahead of him does 
not justify him in running at an ex- 
cessive rate of speed. Peo. v. Torres, 
28 Porto Rico 102. 

[b] Speed must be such as to per- 
mit control of the car.—Simeone v. 
Lindsay, 22 Del. 224, 65 A 778; Mc- 
Mullen vy. Rutlin, 177 Wis. 617, 189 
NW 146, 

46. Pisarek v. Singer Talking 
Mach. Co., 185 Wis. 92, 200 NW 675. 
And see cases supra note 45. 

47. Ark.—Bona v. S. R. Thomas 
Auto Co., 137 Ark, 217, 208 SW 306. 

Cal.—Gross v. Burnside, 186 Cal. 
467, 199 P 780. 

Ill.— Schumacher vy. Meinrath, 177 
Tl. A. 530. 

Iowa.—Fisher v. Ellston, 174 Iowa 
364, 156 NW 422, 

Kan.—Briley v. Nussbaum, (252 P 
223. 
ait Wn v. Varino, 2 La, A. 

il 

J.—Meyer v. Creighton, 83 N. J. 
iy, 49, 85 A 344. 
N. 


a Y.—Thies v. Thomas, 77 NYS 
76. 
48. See infra § 635. 
49. See statutes and ordinances. | 
[a] Regulation of average speed. 


—A provision against driving at a 
greater average of speed than twenty 
miles per hour does not prohibit the 
driving of an automobile at a greater 
rate of speed than twenty miles per 
hour at any time. Neidy v. Little- 
john, 146 Iowa 355, 125 NW 198. 
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the regulations should be rigidly enforeed,®® and 
it is the duty of the operator to keep within such 
A speed in excess of a definite speed limit 


limits.°! 
[b] “Paved” streets. — An ordi- 
nance fixing the rate of speed on 


“paved” streets applies toa ‘‘planked”’ 
Street. Heath v. Seattle Taxicab Co., 
73 Wash. 177, 182, 1381 P 843 [cit Cyc] 
(“Paving is a generic term, and may 
include, and when not otherwise lim- 
ited must be held to include, paving 
of any kind, whether of brick, stone, 
asphalt, wood or planking. Counsel 
has cited several ordinances in 
which the words paving and planking 
are used, but these ordinances relate 
to different kinds of paving and are 
not intended to define paving gener- 
ally. We think the term paving, 
when used in its generic sense, as 
was evidently intended in this ordi- 
nance, must be held to include the 
placing of any substance on a street 
so as to form an artificial roadway 
or wearing surface, which changes 
the natural condition or surface of 
the street’). 

[c] Necessity for signposts. — 
-Some speed regulations, as to busi- 
ness or residence districts, apply only 
where the territory is signposted as 
such. Menefee v. Raisch Impr. Co., 
(Cal. A.) 248 P 1031. 

{d] Persons entitled to protection 
of statute.—A statute requiring an 
automobile driver not to exceed a 
prescribed rate at schoolhouses has 
no application to a case of adults 
injured at such a place. Quillin v. 
Colquhoun, 42 Ida, 522, 247 P ,740. 

[e] What law governs.—On the 
question of speed, the law in force at 
the time of the accident is control- 
ling, although it has been amended or 
repealed (1) before the commence- 
ment of the action (Psaris v. Freder- 
icks, 113 Oh. St. 8, 148 NE 360), or 
(2) before the trial (Singer v. Martin, 
96 Wash. 231, 164 P1105). 

50. Westlund vy. Iverson, 154 Minn. 
52, 191 NW 253. 

51. Ark.—Harris v. 
Ark, 613, 221 SW 472. 

Cal.—Menefee v. Raisch Impr. Co., 
(A.) 248 P 1031. 

Del.— State v. Disalvo, 121 A 661; 
State v. Long, 30 Del. 397, 108 A 36. 

Ida.—Quillin y. Colquhoun, 42 Ida. 
522, 247 P 740. 

Ijl.—Morrison v. Flowers, 308 Ill. 
189, 139 NE 10; Stansfield v. Wood, 
231 Ill. A. 586; Hilton v. Iseman, 212 
Ill. A. 255; Link v. Skeeles, 207 M11. 
A. 48; Ward v. Meredith, 122 Ill. A. 
159 [aff 220 Dll. 66, 77 NE 118]. 

Ind.—Miles v. State, 189 Ind. 691, 
129 NE’ 10; Cole Motor Car Co. v. Lu- 
dorff, 61 Ind. A. 119, 111 NE 447. 

Ky.—Hardy v. Muensch, 195 Ky. 
398, 242 SW 586; Lewis, Inc. v. Dosch, 
198e Kaye 168;) 285 SWiesbbs Searcy vi. 
Golden, 172 Ky. 42, 188 SW 1098; 
Moore v. Hart, 171 Ky. 725, 188 SW 
861; Wade v. Brents, 161 Ky. 607, 171 
SW 188. 

a,—— Pilly, Colley, 3. Wa. -A.7305: 

Mass.—Newton v. McSweeney, 225 
Mass. 402, 114 NE 667. 

Mich.—Patterson v. Wagner, 204 
Mich. 593, 171 NW 356; Weber v. Bee- 
son, 197 Mich. 607, 164 NW 255. 

Minn.—O’Connor v. Sinykin, 162 
Minn. 382, 202 NW 891; Fairchild v. 
Fleming, 125 Minn. 431, 147 NW 434. 

Miss.—Flynt v. Fondren, 122 Miss. 
248, 84 S 188. 

Ne Osbun v. De Young, .99° IN: 
J. 1; 204, 122 Ar809. 

Oh.—Decker v. Mitchell, 10 Oh. A. 
438, 29 O. C. A. 558. 

Pa.—Everitt v. Pa. 
Super. 443. 

R. I.—State v. Buchanan, 32 R. I. 
490, 79 A 1114. 

Tex.—Dollar Dodge Rent _ Serv., 
Inc. v. McEwen, (Civ. A.) 273 SW 889. 

Wis.—Pisarek v. Singer Talking 
Mach. Co., 185 Wis. 92, 200 NW 675. 

Ont.—Empey v. Thurston, 58 Ont. 
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L. 168, 29 OntWN 228, [1926] 1 Dom 
LR 289. 

“The statute imposed the duty on 
the defendant not to operate the au- 
tomobile at a greater rate of speed 
than that specified in the statute. 
The defendant was bound to comply 
with this legal requirement. It was 
not for him to speculate or decide 
whether he would or would not obey 
the law.’’ Schell v. Du Bois, 94 Oh. 
St. 93, 97, 113 NE 664, LRA1917A 710 
[aff 5 Oh, A. 30]. 

52. U. S.—Harmon v. Barber; 247 
Fed. 1, 159 CCA 219, LRA1918F 428 
[certiorari den 246 U. S. 666, 38 SCt 
335, 62 L. ed. 929] (construing Ohio 
statute). 

Ala.—Godfrey v. Vinson, 215 Ala. 
166, 110 S 13; Hood, ete, Hurniture 
Co. v. Royal, 200 ‘Alay 607, 76S 965. 

Cal.—Rush v. Lagomarsino, 196 
Cal. 308, 237 P 1066; Opitz v. Schenck, 


LS. Cale v6s6s lt 4) Pes Oss pt Lae amive 
McCabe, 53 Cal. A. 330, 200 P 41; 
Berges v. Guthrie, 51 Cal. A. 547, 


197 P 356; Lawrence v. Goodwill, 44 
Cal. A. 440, 186 P 781; George v. Mc- 
Manus s 2. Caly sAne44ee 50h ies vier 
Seragg v. Sallee, 24 Cal, A. 133, 140 
P 706. 

Colo.—Denver Omnibus, ete., Co. v. 
Mills, 21 Colo. A. 582, 122 P 798. 

Del.—Lemmon v. Broadwater, 30 
Del. 472, 108 A 273; Travers v. Hart- 
mann, 28 Del. 302, 92 A 855; Grier 
v. Samuel, 27 Del. 106, 86 A 209. But 
compare State v. Disalvo, 121 A 661 
(a homicide case where the court 
charged that one driving at an un- 
lawful rate of speed was prima facie 
guilty of negligence and so crimi- 
nally liable for the death of a per- 
son struck by the auto:nobile). 

Ga.—Hudson v. State, 26 Ga. A. 
596, 107 SH 94; Jones v. Tanner, 26 


Ga. . A. 140; 105 SE 705; ©’ Dowd 
v. Newnham, 13 Ga, A. 220, 80 SE 
36. 

Ind.—Fox v. Barekman, 178 Ind. 


572, 99 NE 989. 

Iowa.—Codner v. Stowe, 201 Iowa 
800, 208 NW 3380; Schultz v. Starr, 
180 Iowa 1319, 164 NW 163; O’Neil 
v. Redfield, 158 Iowa 246, 139 NW 
555; Delfs v. Dunshee, 143 Iowa 381, 
122 NW 236. 

Kan.—Barshfield v. Vucklick, 108 
Kan. 761, 197 P 205; Fisher v. O’Brien, 
99 Kan. 621, 162 P 317, LRA1917F 
610. 

Minn.—Riser v. Smith, 136 Minn. 
417, 162 NW 520. 

Miss.—Ulmer v..Pistole, 115 Miss. 
485, 76 S 522. 

Mo.—Evans v. Klusmeyer, 301 Mo. 
352, 256 SW 1036; Collins v. Kamper, 
(A.) 272 SW 1053; Rooney v. Yellow 
Gaibs) setcuwGouCA™)) FC Ose Wie OOO 
Schinogle v. Baughman, (A.) 228 SW 
897; Dortch v. Reichel Motor Co., (A.) 
223 SW 675; Carradine v. Ford, 195 
Mo. A. 684, 187 SW 285; Barton v. 
Faeth, 193 Mo. A. 402, 186 SW 52; 
Campbell v. St. Louis Transit Co., 
121 Mo. A. 406, 99 SW 58. 

Mont.—Puckett v. Sherman, 62 
Mont, 395, 205 P 250. 

N. C.—Fleming v. Holleman, 190 
NinGs, 449. 130) (SHL7dss Albritton my. 
Hill, 190 N. C. 429, 130 SE 5. 

Oh.—Schell v. Du Bois, 94 Oh. St. 


93, 118 NE 664, LRA1917A 710 [aff 
5 Oh, A. 30, foll Crane v. Works, 
19 Oh. A. 349, and overr in effect 


Taylor v. Cleveland R. Co., 23 Oh. Cir. 
Ct. N. S. 199]; Wales v. Vanderhoof, 
15 Oh. A. 147; Allen v. Smith, 5 Oh. 
Ay 2845 20 ONG WAL 203: 

Or.—Ramp v. Osborne, 115 Or. 672, 
239 P 112; Marshall v. Olson, 102 Or. 
502, 202 P 736; Emmons v. Southern 
Pac. Co., 97 Or. 263, 191 P 333; North- 
west Door Co. vy. Lewis Inv. Co., 92 
Or. 186, 180 P 495. 

S. C.—De Lorme v. Stauss, 127 S, C. 


im ial 


[§ 635 


is, according to many decisions, negligence per 
se,°? but there are other decisions which deny that 
such excessive speed is negligence per se,°* and hold 


459, 121 SE 370; Whaley v. 
dorff, 90 S. C. 281, 73 SE 186. 
Tex.—Texas, etc. R. Co. v. Har- 
rington, (Commn. A.) 235 SW 188; 
Schawe v. Leyendecker, (Civ. A.) 269 
SW 864; Moss v. Koetter, (Civ. A.) 
249 SW 259; Flores v. Garcia, (Civ. 
A.) 226 SW 748; Southern Tract. Co. 
v. Jones, (Civ. A.) 209 SW 457; Car- 
vel v. Kusel, (Civ. A.) 205 SW 941; 
Schoellkopf Saddlery Co. v. Crawley, 
(Cive. A.) -20304S W. 7117/23 -Dillon ive 
Stewart, (Civ. A.) 180 SW 648; Hous- 
ton Belt, etc., R..Co. v. Rucker, (Civ. 
A.) 167 SW 301; Solan v. Pasche, 
(Civ. A.) 153 SW 672; Lefkovitz v. 
Sherwood, (Civ. A.) 136 SW 850. 

Wash.—Edwards v. Lambert, 121 
Wash. 380, 209 P 694; Goninon v. Lee, 
119) Wash. 47137 2065 Pu 2-ssNoottive 
Hunter, 109 Wash: 843, 186° 2 95i5 
Walmsley v. Pickrell, 109 Wash. 262, 
186 P 847; Anderson v. Kinnear, 80 
Wash. 638, 241° P 1151; Ballard w: 
Collins, 63 Wash. 493, 115 P 1050. 

W. Va.—Ambrose v. Young, 100 W. 
Va. 452, 130 SE 810. 

Wis.—Pisarek v. Singer Talking 
Mach. Co., 185 Wis. 92, 200 NW 675; 
Riggles v. Priest, 163 Wis. 199, 157 
NW 755; Ludke v. Burck, 160 Wis. 
440, 152 NW 190, LRA1915D 968. 

Que.—Carson v. Raifman, 27 Que. 
K. Bi33%. 

Sask.—Stewart v. Steele, 5 Sask. L. 
358, 6 DomLR 1, 22 WestLR 26, 2 
WestWkly 902; Wallace v. Viergutz, 
13 Sask. L. 251, 52 DomLR 7038, [1920] 
2 WestWkly 333. 

[a] Unreasonable speed consti- 
tutes actionable negligence, if the 
driver, aS an ordinarily prudent and 
intelligent person, should reasonably 
have anticipated that injury might 
result to some one from such rate 
of speed. Pisarek y. Singer Talking 
Mach. Co., 185 Wis. 92, 200 NW 675. 

{b] “While there is not entire 
harmony in the decisions as to the 
legal effect of a violation of a mu- 
nicipal ordinance, passed in the 
proper exercise of the police power 
for the protection of the public, we 
think it clear, from an examination 
of many cases, that the weight of 
authority and reason supports the 
proposition that a violation of an 
ordinance of the character referred 
to is negligence per se.” Schell v. 
Du Bois, 94 Oh. St. 93, 103, 113 NE 
ae PRAT IAA ELO Patt eb OuiteeAS 

[ec] In city street.—To drive an 
automobile at an unlawful and dan- 
gerous rate of speed upon a fre- 
quently used street in a populous 
part of a city is negligence per se. 
Gees v. Pistole, 115 Miss. 485, 76 S 


{d] Driving at twice the maxi- 
mum lawful rate of speed is negli- 
gence per se. Hillebrant v. Manz, 71 
Wash. 250, 128 P 892. 

Le] The operation of a motor cycle 
at a Street intersection at a speed 
in excess of ten miles an hour in 
violation of a city ordinance is negli- 
gence. Dowdell v. Beasley, 17 Ala. 
A. 100, 82 S 40. 

{[f] Collision with motor cycle.— 
Where the driver of an automobile 
is proceeding across a street intersec- 
tion at a speed in excess of the legal 
limit and strikes a motor cyclist who 
has brought his machine to a stand- 
still, the driver of the automobile 
is guilty of negligence. Anderson v. 
Kinnear, 80 Wash. 638, 141 P 1151. 

[g] That the police resolve not to 
enforce a speed ordinance does not 
render a violation of the ordinance 
any the less negligence. Riser v. 
Smith, 136 Minn. 417, 162 NW 520. 

53. Scott v. Dow, 162 Mich. 636, 
127 NW 712; Lady v. Douglass, 105 
Nebr. 489, 181 NW 1738; Rule v. Claar 


Osten- 


sf 
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it to be merely prima facie evidence of negli- 
Statutory requirements that speed shall 
always be reasonable and proper in view of the 
situation and surroundings and having regard to 
the safety of other persons and property on the 
highways are often found,®> sometimes in statutes 
prescribing a definite speed limit®® but more fre- 
quently in statutes which, without fixing a definite 
speed limit, provide that speed in excess of certain 
rates, either at any time or for certain distances 
or under particular conditions or in particular situa- 
tions, shall be deemed prima facie unreasonable, 


gence.>* 


Transfer, etc., Co., 102 Nebr. 4, 165 
NW 883. ‘ 

[a] Negligence in keeping within 
speed limit.— ‘Circumstances may 
arise where, in order to avoid an 
accident, it would be negligence not 
to exceed the statutory limit.” 
Stevens v. Luther, 105 Nebr. 184, 190, 
180 NW 87. 7 

54. Darish v. Scott, 212 Mich. 139, 
180 NW 435; Patterson v. Wagner, 
204 Mich. 598, 171 NW 356; Weber 
v. Beeson, 197 Mich. 607, 164 NW 255; 
Scott v. Dow, 162 Mich. 636, 127 NW 
712; Lady v. Douglass, 105 Nebr. 489, 
181 NW 173; Stevens v. Luther, 105 
Nebr. 184, 180 NW 87; Rule v. Claar 
Transfer, etc., Co., 102 Nebr. 4, 165 
NW 883; Meyer v. Creighton, 83 N. J. 
L. 749, 85 A 344; Leonard v. Bartle, 
CRS 1.) 3 AG Shes NrEW Tight! Fv: 
Providence Tel. Co., (R. I.) 131 A 


Statutes and ordinances.—The 


rule in this respect is the same 


whether the violation is of a statute- 


or. of an’ ordinance. Stevens v. 
Luther, 105 Nebr. 184, 180 NW 87. 

[b] Exceeding the speed limit is a 
fact to be considered by the jury with 
all the evidence and circumstances 
of the case on the question of negli- 
gence. Lady v. Douglass, 105 Nebr. 
489, 181 NW 173. + 

55. See statutory provisions. 

[a] Declaratory of common law.— 
Such a statute is merely declaratory 
of the common-law rule of ordinary 
or reasonable care. Harris v. Webb, 
22 OhNPNS 359. f 

[b] The test of reasonable speed 
is the lives and safety of the public. 
Darish v. Scott, 212 Mich. 139, 180 
NW 435. S 

56. See statutory provisions. 

57. See statutory provisions. 

[a] Contributory negligence of 
plaintiff in an action arising out of 
an automobile collision, as well as 

_negligence of defendant, is within 
such a provision. McSpadden v. Ax- 
mear, 191 Iowa 547, 181 NW 4. 

58. Psaris v. Fredericks, 113 Oh. 
St. 8, 13, 148 NE 360. 

59. Psaris v. Fredericks, supra. 

“The amendment clearly has some 
relation to the remedy in that it does 
prescribe a rule of evidence for the 
trial of automobile cases before a 
jury. However, the amendment also 
has a vital relation to the rule of con- 
duct enacted in the first sentence. 
It does not lay down that a rate of 
speed greater than 20 miles an hour, 
in other than the closely built-up 
portions of a municipality, shall be 
presumptive evidence of a speed that 
is greater than reasonable in the view 
of the jury only; it lays down that 
rule for the conduct of the driver 
himself. When the driver exceeds 
that speed he knows that he is pre- 
sumptively violating the law, and 
that the width, traffic, use, and the 
general and usual rules of the high- 
way must justify his exceeding the 
presumptive speed limit. In other 
words, this part of the section, which 
is claimed to be remedial merely, 
doeS more than to furnish a rule of 
evidence in the trial of cases, it fur- 
nishes a standard by which the driver 
is to test the reasonableness and pro- 
priety of his own speed.” Psaris v. 
Fredericks, supra, 
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~ 60. Radwick  v. Goldstein, 90 
Conn. 701, 98 A -583; Wallace v. Yel- 
low Cab Co., 238 Ill. A. 283; Link v. 


skeeles,--207.— lt, AS) 48:\ Bere) ve 
Mitchell, 196 Ill. A. 509; Roper v. 
Greenspon, 272 Mo. 288, 198 SW 1107, 


LRAI1918D 126. 
{a] Willful driving at a speed in 
excess of the rate specified is unlaw- 


Ab Land v. Bachman, 223 Ill. A. 
73. 
61. Conn.—Radwick vy. Goldstein, 


90 Conn: 701, 98 A 583. 

Ill.— Wallace v. Yellow Cab Co., 238 
Ill. A, 283; Ruwisch v. Knoebel, 233 
Ill, A. 526; Berg v. Mitchell, 196 Ill. 
AS 0'9: 

Ind.—Miles v. State, 189 Ind. 691, 
129 NE 10. 

Ky.—Hornek v. Strubel, 212 Ky. 
631, 279 SW 1087; Forgy v. Rutledge, 
167 Ky. 182, 180 SW _ 90. 

Mass.—Burke y. Cook, 246 Mass. 
518, 141 NE 585. 

Mo.—Roper v. Greenspon, 272 Mo. 
288, 198 SW 1107, LRA1918D 126. 

Oh.—Wales v. Vanderhoof, 15 Oh. 
aes ANG 

Vt.—Lachance v. Myers, 98 Vt. 498, 
129 A 172, ; 

[a] Proviso in form of absolute 
limit.—In an ordinance declaring that 
automobiles shall not be driven on 
the city streets at a rate which is not 
careful and prudent, and prescribing 
that certain rates at different places 
shall be presumed not careful, with 
a proviso that in passing a _ street 
intersection the rate of speed shall 
not exceed ten miles per hour when 
any person or other vehicle is in dan- 
ger, the proviso must be connected 
with the rest of the section and does 
not make an excess over ten miles 
per hour absolute negligence, but only 
presumptive evidence of negligence. 
Young v. Dunlap, 195 Mo, A. 119, 190 
Sw 1041. 

[b] Rebuttal of the presumption 
of negligence resulting from a speed 
in excess of the rate fixed is permis- 
sible. Buchanan v. Morris, (Ind.) 151 
NE 385; Forey v. Rutledge, 167 Ky. 
182, 180 SW 90. 

o2 U. S.—Nussbaum ‘y. Atlas 
Laundry Co., 10 F. (2d) 353 (decided 
under Ohio statute). 

Ala.—Bains Motor Co. v. Le Croy, 
209 Ala. 345, 96 S 483. 

Ark.—Carter vy. Brown, 136 Ark. 23, 
206 SW 71. 

Conn.—Pietrycka v. 98 
Conn. 490, 120 A 310. 

Tll.— Morrison v. Flowers, 308 III. 
189, 139 NE 10; Hartje v. Moxley, 
235. 01 164.7 85 NE 206s Ward. v. 
Meredith, 220 Ill. 66, 77 NE 118 [aff 
122 Ill. A. 159]; Wallace v. Yellow 
Cab Co., 238 Ill. A. 283; Ruwisch v. 
Knoebel, 233 Ill. A. 526; Stansfield 
v. Wood, 231 Ill. A. 586; Salmon v. 
Wilson, 227 Ill. A. 286; Link v. Skeeles, 
207 Ill. A. 48; Berg v. Mitchell, 196 
Ill. A. 509; Bruhl v. Anderson, 189 
Ill, A. 461; Peo, v. Sumwalt, 178 Il. 
A. 357; Schumacher y. Meinrath, 177 
Til. A. 530. 

Ind.—Miles v. State, 189 Ind. 691, 
129 NE 10. 

Ilowa.—Wagner v. Kloster, 188 Iowa 
174, 175 NW 840; Shaffer v. Miller, 
185 Iowa 472, 170 NW 787; Larsh v. 
Strasser, 183 Iowa 1360, 168 NW 142; 
Fisher v. Ellston, 174 Iowa 364, 156 
NW 422; Scott v. O’Leary, 157 Iowa 


Simolan, 


reckless, or negligent.57 
not only prescribe a rule of evidence®® but also fur- 
nish a standard by which the driver is to test the 
reasonableness of his speed.®? 
prohibit a speed in excess of the rate specified®® or 
make such a speed conclusive evidence of negli- 
gence,*' they make such speed prima facie evidence 
of negligence®? and impose upon the operator who 
was exceeding the rate specified the burden of show- 
ing that under the circumstances and in the sur- 
roundings the speed at which he was proceeding 
was not in fact unreasonable, improper, or reck- 
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Statutes of the latter class 


While they do not 


222, 1388 NW 512. 

Ky.—Hornek v. Strubel, 212 Ky. 
631, 279 SW 1087; Kappa v. Brewer, 
207 Ky. 61, 268 SW 831; Hardy v. 
Muensch, 195 Ky. 398, 242 SW 586; 
Moore vy. Hart, 171 Ky. 725, 188 SW 
861; Forgy v. Rutledge, 167 Ky. 182, 
180 SW 90; Wade v. Brents, 161 Ky. 
607, 171 SW 188. 

Mass.—Di Rienzo v. Goldfarb, 153 
NE 784; Pawloski v. Hess, 253 Mass. 
478, 149 NE 122; Burke v. Cook, 246 
Mass. 518, 141 NE 585; Woodman vy. 
Powers, 242 Mass. 219, 136 NE 352; 
Walters v. Davis, 237 Mass. 206, 129 
NE 443; Newton v. McSweeney, 225 
Mass. 402, 114 NE 667. 

Mich.—Darish v. Scott, 212 ‘Mich. 
139, 180 NW 435; Patterson v. Wag- 
ner, 204 Mich. 598, 171 NW _ 356; 
Weber v. Beeson, 197 Mich. 607, 165 
NW 255. 

Minn.—O’Connor v. Sinykin, 162 
Minn. 382, 202 NW 891; Mueller v. 
Dewey, 159 Minn. 173, 198 NW 428; 


Reader v. Ottis, 147 Minn. 335, 180 
NW 117, 16 ALR 463; Fairchild v. 
poping. 125 Minn. 431, 147 NW 

Mo, — Hammond y. Emery-Bird- 
Thayer Dry Goods Co., 240 SW 


170; Roper v. Greenspon, 272 Mo. 288, 
198 SW 1107, LRA1918D 126; Fidel- 
ity, ete. Co. Va Kansas City, RilGos 
207 Mo. A. 137, 281 SW 277: Naf- 


ziger v. Mahan, (A.) 191 SW 1080; 
Flowerree v. Thornberry, (A.) 183 
SW 359. 


N. Y.—Stern v. International R. 
Co., 167 App. Div. 503, 153 NYS 520 
Lath 220N. 05 284) 115) IN 75 One2 
ALR 487]; Peo. v. Mellen, 104 Misc. 
355, 102 NYS 165. 

Oh.—Wales v. Vanderhoof, 15 Oh. 
A. 147 [dist Schell v. Dubois, 94 Oh. 
St. 938, 113 NE 664 (aff 5 Oh. A. 30), 
as having been decided prior to 
amendment of Gen. Code § 12603]. 

Vt.—Wellman vy. Wales, 98 Vt. 437, 
129 A 317; Lachanece v. Myers, 98 
Vt. 498, 129 A 172; Duprat vy. Ches- 
more, 94 Vt. 218, 110. A 305. 

[a] Constitutionality. — A statute 
making a speed exceeding ten miles 
an hour through a closely built-up 
business portion of a city prima facie 
evidence of negligence is not uncon- 
stitutional as an attempt by the leg- 
islature to exercise judicial power, 
as depriving one defending an auto- 
mobile injury action of his property 
without’ due process of law, or as 


special legislation. Morrison Ve 
Flowers, 308 Ill. 189, 139 NE 10. 
{b] Distance for which speed 


maintained.—(1) Where the provision 
of the statute or ordinance is that a 
speed exceeding a certain rate for a 
certain distance shall be prima facie 
unreasonable, a speed in excess of the 
limit is not prima facie evidence of 
negligence unless continued over the 
specified distance. Forgy v. Rut- 
ledge, 167 Ky. 182, 180 SW 90; Fi- 
delity, etc. Co. v. Kansas City R. 
Co., 207 Mo. A. 137, 231 SW 277; 
Flowerree v. Thornberry, (Mo. A.) 
183 SW 359. (2) But a speed in ex- 
cess of the rate specified, although 
not shown to have continued for the 
distance specified, is a fact to be 
considered and may constitute a vio- 
lation of the prohibition of unreason- 
able speed. Forgy v. Rutledge, 
supra, 
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less®® or did not produce the injury complained 
A speed which is in fact unreasonable and 
improper under the circumstances and which vio- 
lates a regulation requiring reasonable and proper 


Oiee> 


speed is of course negligence.®® 


Different rates of speed, either as definite limits 
or as limits exceeding which is prima facie un- 
reasonable and unsafe, under different conditions 


and in different situations, 


63. Conn,—Pietrycka v. Simolan, 
98 Conn. 490, 120 A 310; Radwick 
LiFe Sb 90 Conn. 701, 98 A 
583. 
Ill.—Berg v. Mitchell, 196 Ill. A. 
509. 

Ind.—Miles v. State, 189 Ind. 691, 
129 NE 10. : 

Ky.—Hornek v. Strubel, 212 Ky. 
631, 279 SW 1087; Kappa v. Brewer, 
207 wicvn Ole 268 SW. Sols Moore: Vv. 
Hart, 171 Ky. 725, 188 SW 861. 


are 


Mo.—Nafziger y..Mahan, (A.) 191 
Sw 1080. 
vVt.—Duprat v. Chesmore, 94 Vt. 


218, 110 A 305. 

[a] In the absence of proof tend- 
ing to overcome the prima facie pre- 
sumption of negligence created by 
the statute in case the speed exceeds 
the limit fixed, the presumption be- 
comes conclusive. Hornek v. Strubel, 
212 Ky. 631, 279 SW» 1087. 

[b] The burden of proof as to neg- 
ligence is not shifted by a statute 
making a speed in excess of a certain 
rate prima facie evidence of negli- 
gence. “Its only effect was to relieve 
the plaintiffs in their opening from 
doing more to establish negligence 
on the part of the defendant than to 
show that the car was being driven 
at the excessive rate of speed. The 
burden of evidence would then shift 
to the defendant. But, countervail- 
ing evidence having been adduced, 
when the caSe was ready to be sub- 
mitted to the jury the burden of 
establishing the defendant’s negli- 
gence on all the evidence was upon 
the plaintiffs. When evidence was 
introduced tending to rebut the 
charge of negligence the statute be- 


came functus officio.” Duprat v. 
Chesmore, 94 Vt. 218, 226, 110 A 
305. 

64. Wight v. Rose, 209 Ky. 803, 


273 SW 472; Moore v. Hart, 171 Ky. 
725, 188 SW 861; Forgy v. Rutledge, 
167 Ky. 182, 180 SW 90. 

65. Carter v. Brown, 136 Ark. 28, 
206 SW 71; Sandhofner v. Calmen- 
son, (Minn.) 212 NW 11; Pisarek v. 
Singer Talking Mach. Co., 185 Wis. 
92, 200 NW 675; Wales v. Harper, 
(Man.) 17 WestLR 6238. 

66. See statutes and ordinances. 

[a] Statute construed.—aA statute 
providing that no automobile should 
be driven “along any public highway, 
within the corporate limits of any 
city or village ...at a speed ex- 
ceeding fifteen miles per hour’ was 
amended so that the language above 
quoted was made to read as follows: 
“along any public highway, within 
the corporate limits of any city or 
village, or through any unincorpo- 
rated settlement containing more 
than ten houses or places of busi- 


ness, at a speed exceeding fifteen 
miles per hour, except where the 
houses or business places, or both, 


shall average more than two hundred 
feet apart, where a safe speed: not 
exceeding twenty miles an hour may 
be used.”’ In construing the amended 
statute it was held that the clause 
permitting a speed of twenty miles 
an hour applied only to unincorpo- 


rated settlements and not to incorpo- | 


rated cities or villages. ‘‘We are of 
the opinion that it was not the in- 
tention to change the law as to the 
rate of speed in incorporated cities, 
but that it was the intent to prescribe 
a limit of speed of fifteen miles per 
hour in unincorporated settlements 
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seribed.® 
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[§ 636] (2) Negligence While within Legal Speed 
Limit. A statute, ordinance, or other governmental 
regulation fixing an absolute speed limit or a limit 


speed in excess of which is prima facie unreason- 


frequently pre- 


containing more than ten houses or 
places of business, except where the 
houses or places of business or both 
averaged more than 200 feet apart. 
This seems the natural and reason- 
able interpretation of the amend- 
ment. The clause permitting a speed 
of twenty miles an hour is closely 
connected with that relating to unin- 
corporated settlements and is appro- 
priate for such a situation, but it 
would lead to great confusion and 
uncertainty if applied to incorpo- 
rated cities.” Carson v. Green Cab 
oe 186 Wis. 566, 570, 571, 203 NW 

4, 

{b] Business or closely built-up 
portion of city.—(1) ‘‘The business 
and closely built up portions of a 
municipality [as used in a statute 
regulating speed] means that portion 
of a city contiguous to a public high- 
way, where the locality is built up 
with structures devoted to business. 
This is not restricted to what might 
be considered the main business and 
closely built up part of a city, but 
is to be applied to different portions 
which may be devoted to business be- 
ing closely built up with business, 
though to a more limited extent. 
Closely built up, qualifies and refers 
to business portions. ‘Closely built 
up’ means ‘portions’ of a city where 
places of business are brought to- 
gether in a close manner or state, 
where places or buildings devoted 
to business come together. This 
seems to be the common grammatical 
construction of the statute. It is 
not necessary to prescribe how much 
business is done, how great or how 
small, or how large or small may be 
the numbers of the buildings. The 
statute is not designed to apply to 
closely built up portions of a city 
devoted exclusively to. residential 
purposes. The design of the statute 
is to guard and protect people thus 
brought together at such business 
portions of a city by requiring them 
to slacken their speed. A motor ve- 
hicle operator is bound to observe 
the character of the locality and com- 
ply with the law. ... Any motor 
traveler having ordinary powers of 
observation can tell when he is in 
the residential localities, and when 
he has arrived at a business and 
closely built up portion of a city.” 
Gillilan v. Spring, 20 OhNPNS 581, 
585. (2) The place where an acci- 
dent occurred is properly held to be 
“in the business or closely built up 
portion of the city’ within a stat- 
ute regulating speed in:such places, 
where it appears that the accident 
occurred at a railroad station, that 
there were at least two places where 
people were accustomed to cross the 
Street, that there was a regular street 
car stop at the entrance to the sta- 
tion, that there was a line of taxi- 
cabs in the location, and that there 
was a barber shop across the street 
and persons in front of it, although 
there is no evidence as to the num- 
ber or character of buildings in the 


locality. Crane vy. Works, 19 Oh. A. 
349, 352. : 
67. Cal.—Garns v. Halpern, 193 


Cal, 193, 223 P 545; Reaugh v. Cudahy 
Packing Co., 189) Cali 33d, 208m babe 
Gross v. Burnside, 186 Cal. 467, 199 
P 780; Opitz v. Schenck, 178 Cal. 636, 
174 P40; “Cook v. Miller,” 175. Cal. 
497, 166 P 316. 

Del.—State v. McIvor, 31 Del. 128, 


able, unsafe or improper, does not sanction a speed 
up to such limit under any and all cireumstances*? 
or relieve the operator who keeps within the speed 
limit of the duty to exercise reasonable care i 


in 

111 A 616. 
Ill.—Bohm v. Dalton, 206 Ill. A. 
374; Johnson v. Coey, 142 Ill. A 


147 [aff 237 Ill. 88, 86 NE 678, 21 
LRANS 81]. ; 
Iowa.—McSpadden v. Axmear, 191 
Iowa 547, 181 NW 4; Shaffer v. Mil- 
ler, 185 Iowa 472, 170 NW 787; Fisher 
tegen 174 Iowa 364, 156 NW 
Ky.—Hornek v. Strubel, 212 Ky, 
631, 279 SW 1087; Kappa v. Brewer, 
207 Ky. 61, 268 SW 8381; Moore vy. 
Hart, 171 Ky. 725, 188 SW 861; Forgy 
Mn Rutledge, 167 Ky. 182, 180 SW 


Mass.—Rasmussen y. Whipple, 211 
Mass, 546, 98 NE 592. 


Mich.—Halzle v. Hargreaves, 233 
Mich. 234, 206 NW 356. 
Minn. — Hinkel v. Stemper, 148 


Minn. 77, 180 NW 918. 

Mo.—Roper v. Greenspon, 272 Mo. 
288, 198 SW 1107, LRA1918D 126; 
Denny v. Randall, (A.) 202 SW 602; 
paaees v. O'Donoghue, (A.) 179 SW 


ose Y.—Thies v. Thomas, 77 NYS 

N. C.—State v. Rountree, 181 N.-C. 
535, 106 SE 669; Curry v. Fleer, 157 
N. C. 16, 72 SE 626. 

N. D.—Vannett v. Cole, 41 N. D. 
260, 170 NW 663. 

Oh.—Schell v. Du Bois, 94 Oh. St. 
93, 113 NE 664, LRA1917A 710 [aff 
5 Oh. A. 30]; A. F. Waite Taxi, ete, 
Co. v. McGrew, 16 Oh. A. 219, 

Pa.—Wolf v. Sweeney, 270 Pa. 97, 
112 A 869; Fricker v. Philadelphia 
Rapid Transit Co. 63 Pa. Super: 


Porto Rico.—Garcia v. Georgetti, 4 
Porto Rico Fed. 495. 

S. D.—Chrestenson v. Harms, 38 
S. D. 360, 367, 161 NW 343. 

Wash.—Adair vy. McNeil, 95 Wash. 
160, 163 P 393. 

Que.—Gendron vy. 
Que, Super, 364. 

“The speed limit fixed by the vari- 
ous Statutes and the city ordinances 
is a maximum limit which motor 
cars may not exceed. in any case, 


McLennan, 59 


and not a minimum speed at which’ 


they may 
stances.” 
supra. 

“It is not the law, however, that 
where a maximum speed is fixed by 
statute or ordinance any excess of 
which is declared negligence, then 
any speed below such maximum is 
not negligence. The trier of the facts 
may well find that a less rate of speed 
Ry pekeene BE ene facts of the 

articular case.” enny v. Randall 
(Mo. A.) 202 SW 602, 603. ; 

{a] “The statute does not give 
carte blanche to any rate of speed.” 
Kappa v. Brewer, 207 Ky. 61, 65, 268 
SW 831 [quot Hornek v. Strubel, 212 
Ky. 631, 634, 279 SW 1087]. 

[b] “The statute is not permissive 
in purpose, it merely sets a limit, an 
excess of which will constitute pre- 
Sumptive evidence of negligence. 
Notwithstanding the rule of the 
statute, the speed of such a vehicle 
must be measured by the conditions 
and dangers with which the driver 
is surrounded, and such as will con- 
stitute ordinary care and prudence 
under the circumstances presented. 
The statute does not prescribe the 
full measure of duty in such cases.’ 
Hinkel v. Stemper, 148 Minn, 77, 73, 
180 NW 918. 


run under all 
Chrestenson y. 


circum- 
Harms, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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other respects.6® Indeed, with respect to speed 
alone, the circumstances of a particular case may 
require a speed less than the legal speed limit®® 
or even require that the car be at a standstill.7° Ac- 
cordingly, where the operator has actually been 
negligent and his negligence has been the proximate 
cause of injury to a person or property, he is liable 
therefor, although at the time he was proceeding 
at a rate of speed within the legal limit,”1 and con- 
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versely, although he was proceeding at such a rate 
at the time of a collision, he cannot recover for 
injuries to himself or his vehicle if his negligence 
in other respects contributed thereto.7? But in the 
absence of any other circumstances showing a lack 
of reasonable care, negligence cannot be predicated 
upon the mere fact of speed where this does not 
exceed the speed permitted by law.73 

[§ 637] ¢. Circumstances Affecting Reasonable- 


68. Ark.—Bona v. S. R. Thomas 
Auto Co., 137 Ark. 217, 208 SW 306. 

Cal.—Reaugh v. Cudahy Packing 
Cor 189) Caleys35n. 208 PP i2b, 12%. 

Mich.—Patterson v. Wagner, 204 
Mich. 593, 171 NW 356. 

Mo.—Denny vy. Randall, (A.) 202 
SW 602, 603. 

Oh.—Wales v. Vanderhof, 15 Oh. 
A. 147. 

Pa.—Fricker vy. Philadelphia Rapid 
Transit Co., 63 Pa. Super. 381. 

“Tt needs neither argument nor ci- 
tation of authority to sustain the 
proposition that a defendant cannot 
negative negligence regardless of the 
conditions and circumstances by 
merely showing that he was not ex- 
ceeding the statutory speed HNmit.” 
Denny v. Randall, supra. 

“Even though the statutory limita- 
tion of speed has not been exceeded, 
the rate of speed at which an auto- 
mobile may be traveling may be held 
under some circumstances to be neg- 
ligent. That is to say, the operator 
of an automobile is not necessarily 
exempt from liability for injuries to 
other persons occurring in a public 
street by showing simply that at the 
time of the accident he was running 
at a rate of speed allowed by law. 
He still remains bound to anticipate 
that he may meet persons at any 
point of the street, and he must, in 
order to avoid.a charge of negli- 
gence, keep a proper lookout for 
them and keep his machine under 
such control as will enable him to 
avoid a collision with another per- 
son using proper care and caution, 
and if the situation requires he must 
slow up and stop.” Reaugh y. Cud- 
-ahy Packing Co., supra. 

[a] “Speed is only one of the ele- 
ments that may be considered in de- 
termining whether the motor vehicle 
is being operated in an unlawful 
manner.” Wales v. Vanderhoof, 15 
On: A. *T47; 0/154. 

[b] A driver is negligent where 
he is incompetent or inattentive or 
makes a mistake in judgment al- 
though he is driving within the legal 
speed limit. Fricker v. Philadelphia 
Rapid Transit Co., 63 Pa. Super. 381. 

69. Ark.—Bona v. S. R. Thomas 
Auto Co., 137 Ark. 217, 208 SW 306. 

Cal.—Reaugh v. Cudahy Packing 
Co., 189 Cal. 335, 208 P 125; Gross v. 
Burnside, 186 Cal. 467, 199 P 780; 
Opitz v. Schenck, 178 Cal. 636, 174 
P 40; Cook v. Miller, 175 Cal. 497, 
166 PR 316; Spring v. McCabe, 53 Cal. 
A. 330, 200 P 41; Ham v. Los Angeles 
County, 46 Cal. A, 148, 189 P 462. 

Conn.—Irwin v. Judge, 81 Conn. 
492, 71 A 572. 


Del.—State v. McIvor, 31 Del. 123, 


111 A 616; State v. Long, 30 Del, 397, 
108 A 36. 

Ill.—Bohm v. Dalton, 206 Ill. A. 374. 

Iowa.—McSpadden v. Axmear, 191 
Iowa 547, 181 NW 4; Shaffer v. Mil- 
ler, 185 lowa 472, 170 NW 787; Liv- 
ingstone v. Dole, 184 Iowa 1340, 167 
NW 639; Fisher v. Ellston, 174 Iowa 
364, 156 NW 422. 

Ky.—Hornek v. Strubel, 212 Ky. 
631, 279 SW 1087; Kappa v. Brewer, 
207 Ky. 61, 268 SW 831; Forgy v. 
Rutledge, 167 Ky. 182, 180 SW 90; 
ay ate yv. Brents, 161 Ky. 607, 171 SW 
188. 

Mass.—Rasmussen v. Whipple, 211 
Mass. 546, 98 NE 592. 

Mich.—Halzle v. Hargreaves, 233 
Mich. 234, 206 NW 356; Patterson 
v. Wagner, 204 Mich. 593, 171 NW 
356; Winckowski v. Dodge, 183 Mich. 


303, 149 NW 1061. 

Mo.—Denny v. Randall, (A.) 202 
SW 602; Nafziger v. Mahan, (A.) 191 
SW 1080; Flowerree v. Thornberry, 
(A.) 1838 SW 3859; Ginter y. O’Don- 
oghue, (A.) 179 SW 732. 

N. C.—Curry v. Fleer, 157 N. C. 16, 
72 SE 626. 

Oh.—Schell v. Du Bois, 94 Oh, St. 
93, 113 NE 664, LRA1917A 710 [aff 
5. Oh 2A; 307]; Ay ES Waite Taxi) ete), 
Co. v. McGrew, 16 Oh. A. 219. 

Or.—Ahonen v. Hryszko, 90 Or. 451, 
Mee Gul Granlielo moore 

Pa.—Rankin v. Ward Baking Co., 
rama, el S.A oA DS VOl Lee ove 
Sweeney, 270 Pa. 97, 112 A _ 869; 
Flanigan v. McLean, 267 Pa. 553, 110 
A 370. 

S. D.—Chrestenson v. Harms, 38 
S. D. 360, 161 NW 343. 

Utah.—Fowkes y. J. I. Case 
Threshing Mach. Co., 46 Utah 502, 
151 P 53; Lochhead vy. Jensen, 42 
Utah 99; 129.P 347. 

Wash. — Walker v. Butterworth, 
122 Wash. 412, 210 P 818: Gosa v. 
Hyde, 117 Wash. 672, 202 P 274. 

Wis.—Pisarek vy, Singer Talking 
Mach. Co., 185 Wis. 92, 200 NW 675. 

Alta.—B. & R. Co. v. McLeod, 5 Alta. 
L. 176, 7 DomLR 579, 22 WestLR 
274, 2 WestWkly 1093 [app allowed 
on other grounds 7 Alta. L. 349, 18 
DomLR 245, 28 WestLR 778, 6 West 
Wkly 1299]. 

“It is not the absolute speed at 
which an automobile is being driven 
that determines whether it is or is 
not being propelled at a reckless rate, 
but the conditions and circumstances 
of the highway at the instant of time 
must be taken into consideration, and 
if these conditions are’ such that the 
safety of persons and property re- 
quire a much lesser rate of speed, it 
is the duty of the driver of the motor 
vehicle to slow down the speed of his 
car.” Dam v. Bond, (Cal. »A.) 251° P 
818, 822. 

[a] A vehicle operated at night 
without proper. lights may not, in the 
exercise of reasonable caution, pro- 
ceed at the rate of speed which would 
be authorized if properly equipped 
or if being driven in the daytime. 
Garns v. Halpern, 193 Cal. 193; 223 P 
545 (motor cycle); Gross v. Burn- 
side, 186 Cal. 467, 199 P 780. 

70. Reaugh v. Cudahy Packing 
Co.,. 189 Cal. 385, 208 P 125; Sorsby 
v. Benninghoven, 82 Or. 345, 353, 
161 P 251. 

“There may and often will be cases 
when it would be gross negligence to 
move an automobile at all.” Sorsby 
v. Benninghoven, supra. 

71. Ark.—Bona v. S. R. Thomas 
Auto Co., 137 Ark. 217, 208 SW 306. 

Cal.—Reaugh v. Cudahy Packing 
Co., 189 Cal.) 335,°200) P 125; Opitz 
v. Schenck, 178 Cal. 636, 174 P 40. 

Tjl.—Linehan v. Morton, 221 Ill. A. 
70; Kessler v. Washburn, 157 Ill. A. 
532 


Ky.—Moore v. Hart, 171 Ky. 725, 
188 SW 861; Forgy v. Rutledge, 167 
Ky. 182, 180 SW 90; Wade v. Brents, 
161°Ky. 607, 171 SW 188. 


Mich.—Patterson v. Wagner, 204 
Mich. 593, 171 NW 356. 
N. Y.—Thies v. Thomas, 77 NYS 


276, 209, 

N. D.—Vannett v. Cole, 41 N. D. 
260, 266, 170 NW 663. 

Utah.—Herald v. Smith, 56 Utah 
304, 190 P 932. 

Wash.—Adair v. McNeil, 95 Wash. 
160, 163 P 393. 

“The operator of an automobile is 


not necessarily exempt from liability 
for injuries occasioned, in a public 
street of a city, by simply showing 
that, at the time, such automobile 
was not exceeding the limit of speed 
permitted by ordinance or law.” 
Vannett v. Cole, supra. 

“No owner or operator of an auto- 
mobile is, therefore, exempt from lia- 
bility for a collision in a public street 
by simply showing that at the time 
of the accident he did not run at a 
rate of speed exceeding the limit al- 
lowed by law or the ordinances. On 
the contrary, no matter how great 
the rate of speed may be which the 
law and the ordinances permit, as a 
general rule... he still, remains 
bound to anticipate that he may meet 
persons at any point in a public 
street, and he must keep a proper 
lookout for them, and keep his ma- 
chine under such control as will en- 
able him to avoid a collision with 
another person also using proper care 
and caution.” Thies v. Thomas, 
supra. : 

[a] Speed is of little moment 
where defendant admits that he saw 
plaintiff, a child five years old, in 
ample time to have avoided the ac- 
cident if he had not assumed that 
she would heed the signal given by 
blowing his horn and remain where 
she was until the automobile had 
passed. Herald v, Smith, 56 Utah 
304, 190 P 932. 

[b] At street intersection. — An 
ordinance limiting the rate of speed 
at street intersections does not en- 
title a driver to claim that he was 
free from negligence as a matter of 
law in striking a pedestrian merely 
because his speed was less than the 
limit fixed. Adair v. McNeil, 95 
Wash. 160, 163 P 393. 

[ec] Collision.—‘‘The operator of a 
vehicle may not ‘escape liability for a 
collision by simply saying that he 
was not exceeding the speed limit 
established by statute or ordinance 
when it happened. It may appear 
(the other party being without fault) 
that though a defendant was not ex- 
ceeding the limit of speed prescribed 
by the ordinance, yet that he was 
operating his vehicle without such 
control as to speed under the particu- 
lar circumstances as a careful and 
prudent man in the exercise of due 
care and caution would have had.” 
Opitz v. Schenck, 178 Cal. 636, 639, 
174 P 40. 

72. Cook v. Miller, 175 Cal. 497, 
GOT Eo Loses 

73. Sorsby v. Benninghoven, 82 Or. 
$45,358, 161 P 261. 

“In a situation defined by the stat- 
ute, nothing else being shown, the 
motorist is entitled to travel as the 
law permits.’’ Sorsby v. Benning- 
hoven, supra. 

{a] Passing street car.—A statute 
providing that in passing a street car 
on its left, if there is a clear passage, 
a motor vehicle shall be permitted to 
increase its speed for the necessary 
distance to negotiate a safe clearance 
between the street car and the vehicle 
and the rate of speed necessary to do 
this shall not be deemed excessive, a 
motorist who is passing a street car 
on the left may travel at any speed 
within that permitted by statute, and 
he is not liable for the death of a 
child who, while he was so traveling, 
stepped out from behind a telegraph 
pole immediately in front of his car 
so that he could not have avoided 
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ness of Speed. What is a reasonable speed is neces- 
sarily largely dependent on the situation and the 
surrounding circumstances,’* it being obvious that 
a speed which would be safe, reasonable, and proper 
in some places and under some circumstances might 
be highly dangerous, unreasonable, and improper in 
other places and under other circumstances. ae 
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Ae- 


of the driver’s 


cordingly, in determining what is a reasonable speed 


striking the child regardless of the 
speed at which he was traveling. 
Sorsby v. Benninghoven, 82 Or. 345, 
1610P 251 

74 Ark.—Bona v. S. R. Thomas 
Auto Co,, 137 Ark. 217, 208 SW 306. 

Cal.—Gross v. Burnside, 186 Cal. 
467, 199 P 780; Squier v. Davis Stand- 
ardgrsread, Coy;.18t, Cal, 533, 185. P 
391; Spring v. McCabe, 53 Cal. A. 330, 
200 P 41; Straten vy. Spencer, 52 Cal. 
A. 98, 197 P 540. 

Conn.—Rozycki v. Yantic Grain, 
ete (Cos 99 Gonny Fil, 22) AULT, 37 
ALR 582; Irwin vy. Judge, 81 Conn. 
492, 71 A 572. 

Del. —State v. MclIvor, 31 Del. 123, 
111 A 616; State v. Long, 30 Del. 397, 
108 A 36; Grier v. Samuel, 27 Del. 
106, 86 A 209; Cecchi v. Lindsay, 24 
Dels 185, 75 "Ar 376. [rev, on, sothker 
grounds 26 Del. 133, 80 A 523, 35 
LRANS 699]; Simeone v. Lindsay, 22 
Del. 224, 65 A 778. 

Ill.—Petty v. Maddox, 190 Ill. A. 
381; Schumacher v. Meinrath, 177 Ill. 
A. 530. 

Ind.—Russell v. Scharfe, 76 Ind. A. 
191, 130 NE 437; Haynes Auto. Co. v. 
Sinnett, 46 Ind. A. 110, 91 NE 171. 

Iowa.—Livingstone v. Dole, 184 
Iowa 1340, 167 NW 639; Gilbert v. 
Vanderwaal, 181 Iowa 685, 165 NW 
165; Fisher v. Elliston, 174 Iowa 364, 
156 NW 422. 

Kan.—Fisher v. O’Brien, 99 Kan. 
621, 162 P 317, LRAI917F 610; Rat- 
cliffe v. Speith, 95 Kan. 823, 149 P 
740. 

Ky.—Barnes v. Fastin, 190 Ky. 392, 
227 SW 578; Weidner v. Otter, seit: Ky. 
167, 188 SW 335. 


La.—Sanders v. Varino, 2 La. A. 
231. 

Me.—Gurney v. Piel, 105 Me. 501, 
74 A 1131. 


Mass.—Woodman vy. Powers, 242 
Mass. 219, 136 NE 352; Clark v. Blair, 
217 Mass. 179, 104 NE 435. 

Mich.—Louthian v. Hesse, 234 Mich. 
693, 209 NW 138; Halzle v.. Har- 
greaves, 233 Mich. "234, 206 NW 356; 
Winckowski v. Dodge, 183 Mich. 303, 
149 NW 1061; Zoltovski v. Gzella, 159 
Mich. 620, 124 NW 527, 134 AmSR 
752, 26 LRANS 435. 

Minn.—Hinkel  v. 148 
Minn. 77, 180 NW 918. 

Miss.—Flynt v. Fondren, 122 Miss. 
248, 84 S 188. 

Mo.—Haake v. Davis, 166 Mo. A. 
249, 148 SW 450; Wheeler v. Wall, 
157 Mo. A. 38, 137 SW 63. 


Stemper, 


N. J.—Minarcsik v. Blank, (Sup.) 
132 A251. 

N. Y.—Thies v. Thomas, 77 NYS 
276. 


N. C.—State v. Rountree, 181 N. C. 
535, 106 SH 669. 

Pa.—Gilles v. Leas, 282 Pa. 318, 127 
A 774; Curran vy. Lorch, 247 Pa, 429, 
93 A 492. 

Porto Rico.—Delgado v. Diaz, 30 
Porto Rico 115. 

R. I.—lLeonard v. 135 A 
853. 


Wash.—Pinckard v. Pease, 115 
Wash. 282, 197 P 49; Ebling v. Niel- 
sen, 109 Wash. 355, 186 P 887. 

Wis.—Feyrer v. Durbrow, 172 Wis. 
71, 178 NW 306. 

‘Alta.—_B. & R. Co. v. McLeod, 5 
Alta. L. 176, 7 DomLR 579, 22 West 
LR 274, 2 WestWkly 1093 [app 
allowed on other grounds 7 Alta. L. 
349, 18 DomLR 245, 28 WestLR 778, 
6 WestWkly 1299]. 

Que.—Armstrong v. Rubenstein, 27 
RevLegNS 324. 


Bartle, 


“The speed of such a vehicle must 
be measured by the conditions and 
dangers with which the driver is sur- 
rounded, and such as will constitute 
ordinary care and prudence under the 
circumstances presented.’ Hinkel v. 
eg ens 148 Minn. 77, 79, 180 NW 


[a] “Negligence is not a positive 
thing; it is to be found according to 
the circumstances of each case, and 
must be determined in view of all the 
facts and conditions attendant at the 
time and place of the accident. Com- 
mon sense is a better yardstick by 
which to measure the facts to deter- 
mine the reasonableness of conduct 
in a given situation than any general- 
ization laid down in the text books 
or decisions.” Pinckard vy. Pease, 115 


Wash. 282, 285, 197 P 49. 

75. Cal.—Greeneich v. Knoll,. 73 
Cal PA 2338nP. 166) 

Me.—Dansky v. Kotimaki, 125 Me. 
72, 130 A 871. 

N. C.—State v. Rountree, 181 N. C. 
535, 106 SE 669. 

Pa.—McGettigan v. Quaker City 


Auto. Co., 48 Pa. Super. 602. 

Utah.—O’Brien v. Alston, 61 Utah 
368, 213 P 791. 

[a] Thus a rate of speed at which 
a motorist may safely, properly, and 
lawfully drive over a hard, level, and 
familiar road may be negligence 
where he drives downhill over a 
strange and sandy road. Dansky v. 
Kotimaki, 125 Me. 72, 130 A 871. 

{b] Circumstances under which 
high speed grossly negligent.—‘“It ap- 
pears that the heavy truck was being 
driven at a high rate of speed, cver a 
slippery road, on a dark and rainy 
night, with front lights so dim that 
they would not reveal objects more 
than ten feet ahead. If such were 
the facts, then the driver of the 
truck was grossly negligent.” 
Greeneich v. Knoll, 73 Cal. A. 1, 5, 
238) 2 eles. 

76. Livingstone v. Dole, 184 Iowa 
1340, 167 NW 639; Dansky v. Koti- 
maki, 125 Me. 72, 130 A 871; Win- 
gert v. Cohill, 136 Md. 399, 110 A 
857. 

77. Weaver v. Carter, 28 Cal. A. 
241, 152 P 323; Wingert v. Cohill, 136 
Md. 399, 110 A 857; U. S. v. Knight, 
26 Philippine 216. 

78. U. S.—Bramley v. 
274 Fed. 267. 

‘Cal.—Zarzana v. Neve Drug Co., 
180 Call 32,°179-P 203; 15 ADR! 401, 

Conn.—Rozycki v. Yantie Grain, 


Dilworth, 


eteds Co. 799) Conny Tad, SAN Te 3:1 
ALR 582. 

Me.—Dansky v. Kotimaki, 125 Me. 
diy Lid Ol AP Re 

Md.—Wingert v. Cohill, 136 Mad. 
399, 110 A 857. 

Mich. — Diederichs v. Duke, 2384 


Mich. 136, 207 NW _ 874. 

S. D.—Grosz vy. Bone, 48 S. D. 65, 
201 NW 871. 

Wash. — Ebling v. 109 
Wiash.s edo, US6es SS 

Wis.—McMullen v. Rutlin, 177 Wis. 
617, 189 NW 146. 

B. C.—Beauchamp v. Savory, 30 B 
C. 429. 

Que.—Armstrong v. Rubenstein, 27 
RevLegNS 324. 

[a] Where a street is slippery (1) 
speed thereon should be reduced. 
Gross v. Burnside, 186 Cal. 467, 199 
P 780; Diederichs v. Duke, 234 Mich. 
136, 207 NW _ 874; Beauchamp y. 
Savory, 30 B. C. 429. (2) One who is 
driving at a high rate of speed on a 


Nielsen, 


[§ 637 


in any particular case regard must be had to such 
matters as the nature’® and width’ of the street or 
highway, the condition of the roadway,‘® the local- 
ity,”® traffic conditions,*° the presence or absence 
of street cars stopped to discharge or receive pas- 
sengers,®! the presence or absence of obstructions 


view,®? the time, whether day or 


wet and slippery street on which his 
ear would skid if he used his brakes 
has not the full control of the car 
which the law requires. Bramley v. 
Dilworth, 274 Fed. 267, 270 (‘‘the im- 
portant safety appliances of brakes 
provided upon all cars for the purpose 
of checking and controlling the speed 
were wholly useless to him at the 
rate of speed that he was then travel- 
ing, and his testimony discloses that 
he fully knew that fact. The situa- 
tion is not different, so far as he is 
concerned, than if he had voluntarily 
and with knowledge of the fact driven 
a car at this rate of speed at this 
street intersection that was not 
equipped with either emergency 
brakes or any other brakes what- 
ever’). 

[b] Any reasonable likelihood of 
skidding when the brakes are applied 
is a matter which should be taken 
into consideration. Ebling v. Niel- 
sen, 109 Wash. 355, 186 P 887. 

79. Butterley v. Dallas, 93 Conn. 
95, 105 A 340; Greer v. Hamilton, 3 
La. A. 120; Creedon v. Galvin, 226 
Mass. 140, 115 NE 307; Cheney v. 
Buck, 56 Utah 29, 189 P 81. 

[a] Factory district.—In an action 
for injuries received by being struck 
by a motor vehicle, the action of the 
driver in running at an excessive rate 
of speed when he well knew he was 
in a section of the city where there 
were a large number of factories 
from which the employees were leav- 
ing for their homes is an element 
warranting a finding of negligence. 
Butterley v. Alexander Dallas, Inc., 
93 Conn. 95, 105 A 340. 

At corners Or curves see 
641. 

At intersections or crossings see 
infra § 696. 

80. Cal.—Zarzana v. Neve Drug 
Co;,;1 180, Cala 322, L794 203, asada 
401; Weaver v. Carter, 28 Cal. A. 241, 
InsyaL 12? ee 

Conn.—Irwin v. Judge, 81 Conn. 
492, 71 A 572. 

Ill—Fannon v. Morton, 228 Ill. A. 
415; O’Connell v. Yellow Cab Co., 222 
Ii, A. 118; Petty v. Maddox, 190 Ii 


A, 381. 

Iowa.—Livingstone v. Dole, 184 
Iowa 1340, 167 NW 639. 

Ky.—Weidner y. Otter, 171 Ky. 167, 
188 SW 335. 

Me.—Savoy v. McLeod, 111 Me. 
234, 88 A 721, 48 LRANS 971. 

Mass.—Di Rienzo v. Goldfarb, 153 
NE 784; Clark v. Blair, 217 Mass. 179, 
104 NE 435. 

Mich.—Winckowski v. Dodgé, 183 
Mich. 303, 149 NW 1061. 

Mo.—Haake v. Davis, 
249, 148 SW 450. 


infra § 


166 Mo. A. 


Pa.—Lorah y. Rinehart, 243 Pa. 
231, 89 A 967, 
Philippine.—U. S. v. Knight, 26 


Philippine 216; U. S. v. Juanillo, 23 
Philippine 212. 

Wash.—Grant v. Armstrong, 55 
Wash. 365, 104 P 632; Lampe vy. 
Jacobsen, 46 Wash. 533, 90 P 654. 

Que.—Armstrong vy. Rubenstein, 27 
RevlLegNS 324. 

“The speed which a driver of such 
a car might develop on an open road 
having a direct course might be evi- 
dence of great negligence in a locality 
congested by other vehicles.’ McGet- 
tigan v. Quaker City Auto. Co., 48 
Pa, Super. 602, 606. 

81. Irwin v. Judge, 81 Conn. 492, 
V1. A572, 

82. See infra § 640. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbér, 


“17, 37 AUR 582; State v. 


§§ 637-638] 


night,8* weather conditions,** the driver’s familiar- 
ity with the road,®* his position on the roadway,*® 


and the condition of the ear.§* 
Particular speeds. 


83. Gross v. Burnside, 186 Cal. 
467, 199 P 780; Rozycki v. Yantic 
Grain, etc., Co., 99 Conn, 711, 122 A 
Rountree, 
181 N. C. 535 106 SE 669; Healy v. 
Shedaker, 264 Pa. 512, 107 A 842. 

{a] Proper speed in the daytime 
might be grossly excessive at night. 
State v. Rountree, 181 N. C. 535, 106 
SE 669. 

{b] On a dark night, a speed of 
fifteen miles an hour at a street in- 
tersection which is_ insufficiently 
lighted is negligent. Gross vy. Burn- 
side, 186 Cal. 467, 199 P 780. 

84 Rozycki v. Yantic Grain, etc., 
Cai 99 Conn, id, 122 AGT ns Tbr 
582; Petersen v. Lundin, 236 Mich. 
590, 211 NW 86; Bbling v. Nielsen, 
109 Wash, 355, 186 P 887; Ewing v. 
Chapman, 91 W. Va. 641, 114 SE 158. 

{a] Fog is a circumstance to be 
considered. Ewing v. Chapman, 91 
W. Va. 641, 114 SE 158. 

85. Dansky v. Kotimaki, 125 Me. 
72, 130 A 871; Healy v. Shedaker, 264 
Pa. 512, 107 A 842. 

86. Bradley v. Jaeckel, 
5093 119 NYS: 1071. 

87. Burgesser v. Bullock, 190 Cal. 
673, 214 P 649. 

[a] Where the brakes are defec- 
tive, a slower speed is required than 
if they are in good condition. Bur- 
gesser v. Bullock, 190 Cal. 673, 214 
P 649. 

88. See cases infra this note. 

[a] Five to eight miles per hour. 
—Not necessarily negligent, although 
the driver was approaching close to 
crossing of busy street and was in 
immediate vicinity of two street cars 
probably discharging passengers on 
the opposite side. Gilbert v. Van- 
derwaal, 181 Iowa 685, 165 NW 165. 

{b] Eight miles per hour.—Truck 
running in daylight on wide, unob- 
structed, and unoccupied street. U. 
S. v. Knight, 26 Philippine 216. 

[ec] Yen miles per hour.—Motor 
eycle in city street, not negligent as 
matter of law. Squier v. Davis 
Standard Bread Co., 181 Cal. 533, 
185-P> 391. 

[d] Less than twelve miles per 
hhour.—On street constituting princi- 
pal thoroughfare but clear of vehicles 
pther than street cars, automobile 
not being at intersection. lLiving- 
stone vy. Dole, 184 Iowa 1340, 167 NW 
639. 

{e] Twelve to fifteen miles per 
hour.—(1) Clark v. Fotheringham, 100 
WS ele eisld Og sod oe (Ome CLLy, 
street, not necessarily excessive or 
negligent. Feyrer v. Durbrow, 172 
Wis. 71, 178 NW 306. 

[f] Twenty-five miles per hour.— 
(1) Not negligent per se in open 
country where view unobstructed and 
road of reasonable width and in good 
condition. Wingert v. Cohill, 136 
Mad. 399, 110 A 857. (2) At night on 
highway, not conclusively imprudent 
or improper. Abbott v. Wyandotte 
County, 94 Kan: 553, 146 P 998. (3) 
Speed limit at place in question 
thirty-five miles. Gourley v. Jack- 
son, 116 Okl. 30, 243 P 243. 

{g] Twenty-seven miles per hour. 
—Under ordinary circumstances, not 
negligence per se. O’Brien v. Alston, 
GL Utah 3689213" P: 791. 

89. See cases infra this note. 

[a] Ten or twelve miles per hour. 
—While approaching intersecting 
street in heavy fog, driver being able 
to see only about twenty-five feet 
ahead with aid of his headlights. 
Woodman v. Powers, 242 Mass. 219, 
1386 NE 352. 

[b] Twelve miles per hour.—(1) 
Approaching intersection where view 
of intersecting street obstructed by 


65 Misc. 


Reference is made in the note 
to a number of cases in which particular rates of 
speed have been held reasonable and proper®® in 
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view of the situation and circumstances, or unrea- 
sonable and improper.*® 


[§ 638] d. Duty To Reduce Speed or Stop.°° The 


buildings. Maltz v. New York But- 
chers’ Dressed Meat Co., 198 NYS 
222. (2) Through fog so thick that 
driver could not see beyond hood of 
car. Albertson’ v. Ansbacher, 102 
Misc. 527, 169 NYS 188. 

[c] Fifteen miles per hour.—(1) 
At insufficiently lighted street inter- 
section, on dark night, street being 
slippery. Gross v. Burnside, 186 Cal. 
467, 199 P 780. (2) Traffic heavy and 
pavement slippery Armstrong v. 
Rubenstein, (Que.) 27 RevLegNS 324. 
(3) Motor cycle on slippery street 
crowded with traffic. Zarzana_ Vv. 
Neve Drug Co., 180 Cal. 32, 179 P 203, 
15 ALR 401. (4) Crossing intersec- 
tion at “blind corner.’’ Cook v. 
Miller, 175 Cal. 497, 501, 166 P 316 
(“Since our eyes have been somewhat 
accustomed to greater speed, the 
recklessness of 15 miles an hour may 
not seem so obvious, but the danger 
is the same’’). 

[d] Bighteen to twenty miles per 
hour.—In close proximity to a group 
of young children. Hook v. Bell Tel. 
Co., 81 Pa. Super. 120 (may be found 
negligent). 

[e] Twenty miles per hour.—(1) 
In thickly settled district. O’Connell 
v. Yellow Cab Co., 222 Ill. A. 118. 
(2) On much frequented street con- 
stituting one of the main thorough- 


fares of the city, either in the day-| 


time or in the nighttime. Librecht 
v. Crandall, 110 Minn. 454, 126 NW 
69. (3) On city street where there 
was a large amount of traffic, without 
sounding horn or giving any other 
signal of approach. Di Rienzi v. 
Goldfarb, (Mass.) 153 NH 784. (4) 
In the dark, during a heavy rain. 
Ebling v. Nielsen, 109 Wash. 355, 186 
P 887. (5) About, over street cross- 
ing in closely built up section of city 
on foggy night, with insufficient 
lights on vehicle. Stanwood v, Yel- 
low Taxicab Co., (Cal: A.) 241 P 902. 

{f] Twenty to twenty-five miles 
per hour.—(1) Around sharp curve 
where trees and shrubbery prevented 
driver from seeing more than thirty- 
five or forty feet ahead. Wheeler 
Vea Wall, 5a Mo. -Aviss. 1371 'S\We 6s: 
(2) At night when atmospheric con- 
ditions were such that lights did not 
penetrate. Roberts v. Freihofer Bak- 
ing Co., 283 Pa. 573, 129 A 574. 

[g] Bwenty-five miles per hour.— 
(1) On thickly populated street on 
which there were pedestrians and 
teams of all kinds. Grant v. Arm- 


strong, 55 Wash. 365, 104 P 632. (2) 
In business part of city. Buoniconti 
v. Lee, 234 Mass. 73, 124 NH 791. (38) 


In early morning before daylight, 
past street car and across Street in- 
tersection, without light or signal. 
Geiger v. Sanitary Farm Dairies, 146 
Minn. 235, 178 NW _ 501. (4) Ap- 
proaching crossing when pedestrians 
were crossing street, alongside of an- 
other vehicle traveling in the same 
direction at the same or a greater 
rate of speed. Clohan v. Kelso, 42 
Cal. A. 67,°183 P 349. (5) Approach- 
ing intersection in mist and fog, 
where mist had gathered on wind- 
shield and limited the view of the 
driver to the small space cleared by 
the automatic wiper so that ‘the 
driver’s only view was straight ahead 
and he could not see to the side. 
Petersen v. Lundin,. 236 Mich. 590, 
211 NW 86. (6) Driving on race 
track at county fair ground when 
carnival was being held inside of the 
race track and numbers of people 
were crossing the track in going to 
and from the carnival, which could 
be reached only by crossing the 
track. Mankin v. Bartley, 266 Fed. 
466. (7) Over, in country, prima 


operator of an automobile is not under any duty to 
reduce his speed®! or to stop®? merely because he 
sees another vehicle or a pedestrian on the highway 


facie negligent. Petty v. Maddox, 
LOOn MAS Aa 3 SL. 

{h] Twenty-five or thirty miles 
per hour.—Turning Ford car at right 
angles while running downhill. Cody 
v. Venzie, 263 Pa. 541, 107 A 3838. 

[i] Twenty-five to thirty-five 
miles per hour.—Along street without 
giving signal when nearing bicycle 


rider. Greenberg v. Conrad, 220 Ill. 
A. 508. 
[ij] Thirty miles per hour.—(1) 


Down steep hill on curving roadway. 
Clifton v. Smith, 188 Wis. 560, 206 
NW 923. (2) Operator not looking in 
front of him. Moss v. Koetter, (Tex. 
Civ. A.) 249 SW 259. (38) At least, 
seven passenger touring car with nine 
adults therein, four occupying the 
front seat, vehicle being not equipped 
with chains although road was slip- 
pery from ice and pedestrians being 
accustomed to use the traveled road- 
way at that place. Dodge v. Toth, 
95 Conn. 75, 110 A 454. 

{k] Thirty to forty miles per 
hour.—Through a town. Cheney v. 
Buck, 56 Utah 29; 189 P 81. 

{1] Forty miles per hour.—At 
night. Roberts v. Freihofer Baking 
Co., 283 Pa. 573, 129 A 574. 

Pipe At corner or curve see infra § 

At intersection or crossing see in- 
fra §§ 697, 699. 

91. Rubick v. Sandler, (Mo. A.) 
219 SW 401. See Brown v. Yield- 
ing, 206 Ala. 504, 90 S 499 (quot infra 
§ 639 note 97). 

92. Ala.—Brown Vi 
supra. 

Cal.—Brkljaca v. Ross, 60 Cal. A. 
430 213 uP 29.0. 

Colo.—Kent v. Treworgy, 22 Colo. 


Yielding, 


An 44 125) Pets, 
Iowa.—Walmer-Roberts v. Hen- 
nessey, 191 Iowa 86, 181 NW 798. 

Mich.—Milliman v. Spratt, 235 
Mich. 521, 209 NW 667 (not bound to 
stop as matter of law). 

Mo.—Selinger v. Cromer, (A.) 208 
SW 871. 

N. Y.—Seaman v. Mott, 127 App. 
Div. 18, 110 NYS 1040. 

Pa.—Silberstein v. Showell, 267 Pa. 
298, 109 A 701. 

[a] On approaching a crowd, the 
operator of a motor vehicle is not 
under a duty to stop his car unless 
the number of the crowd or the posi- 
tion of persons therein make it ap- 
parent to a man of reasonable care 
and prudence that unless he stops 
there is danger of injuring some one. 


Brown v. Yielding, 206 Ala. 504, 90 
S 499. 
[b] Approaching pedestrian. — A 


driver of a motor car is not bound to 
bring his car to a stop unless he has 
reason to believe that if he proceeds 
a pedestrian will eome in eontact 
with the car, and where it does not 
appear that, after such contact is in- 
evitable, the driver of the motor vehi- 
cle omits anything to prevent that 
contact, there is no liability. Seaman 
Yen ott, 127 App. Div. 18, 110 NYS 

[c] Passing pedestrian.—A driver 
of a motor car need not stop if he 
can with reasonable safety pass in 
front or in the rear of a pedestrian. 


Silberstein v,. Showell, 267 Pa. -298, 
109 A 701. 
{d] Pedestrian crossing street.— 


One who is driving an automobile on 
his own right-hand side of the street 
is not under a duty to stop because he 
seeS a pedestrian starting to cross 
the street in front of him from his 
left to his right-hand side, as he 
has the right, in the absence of any 
knowledge to the contrary, to as- 
sume that the pedestrian wiil not 
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in front of him, but may, in the exercise of rea- 
turn out to avoid an accident.®* 
Where, however, the other traveler or vehicle is 
in such a perilous position that reasonable care re- 
quires a slowing down or stopping of the machine 
in order to avoid an accident, the operator must act 
A duty to reduce speed or stop may’ 
also arise where the driver is, for any reason, unable 


sonable care, 


according ly.** 


eross the center line of the street 
and enter the danger zone without 
assuring himself as to his safety in 
so doing by looking to his right for 
approaching vehicles. Brkljaca_ v. 
Ross, 60 Cal. A. 431, 213 P 290. 

93. Quillin v. Colquhoun, 42 Ida. 
522, 247 P 740. 

94. U. S.—Diamond v. Cowles, 174 
Fed. 571, 98 CCA 417. 

Ala.—Brown v. Yielding, 206 Ala. 
504, 90 S 499. 

Ark.—Bona v. S. R. Thomas Auto 
Co., 137 Ark. 217, 208 SW 306. : 

Cal.—Reaugh v. Cudahy Packing 
Co., 189 Cal. 335, 208 P 125; Gross v. 
Burnside, 186 Cal. 467, 199 P 780; 
Dam v. Bond, (A.) 251 P 818; Straten 
v. Spencer, 52 Cal. A. 98, 197 P 540. 


Colo.—Kent v. Treworgy, 22 Colo. 
A ek 1b P28. 
Conn.—Lamke v. Harty Bros. 


Trucking Co., 96 Conn. 505, 114 A 533. 
Del.—Silvia v. Scotten, 31 Del. 290, 
144 A 206; Brown v. Wilmington, 27 
Del, 492, 90 A 44; Grier v. Samuel, 27 
Del. 106, 86 A 209; Cecchi v. Lindsay, 
24 Del. 185, 75 A 376 [rev on other 
grounds 26 Del. 133, 80 A 523, 35 
LRANS 699]; Simeone v. Lindsay, 
22 Del. 224, 65 A 778; Hannigan v. 
Wright, 21 Del. 537, 63 A 234. 


Ga.—O’Dowd v. Newnham, 13 Ga. 
A. 220, 80 SE 36. 
Ill.—Fitzsimmons v. Snyder, 181 


Tll. A. 70; Kessler v. Washburn, 157 
TIEGAS 53:2. 

Iowa.—Walmer-Roberts v. Hen- 
nessey, 191 Iowa 86, 181 NW 798; 
Gilbert v. Vanderwaal, 181 Iowa 685, 
165 NW 165; Switzer v. Baker, 178 
Iowa 1063, 160 NW 372. 

Kan.—Briley v. Nussbaum, 252 P 
223. 

Ky.—Bruce v. Callahan, 185 Ky. 1, 
213 SW 557; Weil v. Kreutzer, 134 Ky. 
563, 121 SW 471, 24 LRANS 557. 

Me.—Savoy v. McLeod, 111 Me. 234, 
88 A 721, 48 LRANS 971. 

Mass.—Creedon vy. Galvin, 226 Mass, 
140, 115 NE 307. 

Mich.—Winckowski v. Dodge, 183 
Mich. 303, 149 NW 1061. 

Minn.—Dohm y. Cardozo, 165 Minn. 
193, 206 NW 377. 

Mo.—Walden v. Stone, (A.) 260 SW 
526; Heryford v. Spitcaufsky, (A.) 
200 SW 128; Ottofy v. Mississippi 
Valley Trust Co., 197 Mo. A. 473, 196 
SW 428; Young v. Bacon, (A.) 183 
SW 1079; Porter vy. Hetherington, 172 
Mo. A. 502, 158 SW 469. 

N. J.—Bora v. Yellow Cab Co., 135 
A 889; Spawn v. Goldberg, 94 N. J. L. 
335, 110 A 565; Dugan v. Public Serv. 
Transp. Co., (Sup.) 136 A 195; East- 
mond v. Wachstein, (Sup.) 135 A 67. 

N. Y.—Thies v, Thomas, 77 NYS 
276. 

Oh.—Joseph y. Larkworthy, 15 Oh 
NPNS 561. 

Pa.—Gilles v. Leas, 282 Pa. 318, 
127 A 774; Silberstein v. Showell, 
267 Pa. 298, 109 A 701. 


Philippine.—U. S. v. Juanillo, 23 
Philippine 212, 225. 

Porto Rico.—Delgado v. Diaz, 30 
Porto Rico 115. 

Utah.—Boeddcher v. Frank, 48 
Utah. 363, 159 P 634, 

Wash.—Jensen v, Culbert, 134 
Wash. 1599, .:286 P 101; Minor vy. 


Stevens, 65 Wash. 423, 118 P 313, 42 
LRANS 1178. 

Wis.—Ortmann v. Leath, 187 Wis. 
616, 205 NW 397; McMullen v. Rut- 
lin, 177 Wis. 617, 189 NW 146. 

Ont.—Patchett v. Thurston, 26 
OntWN 302. 
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“Tt is the duty of the person opera- 
ting an automobile.... upon _ the 
public streets of a city to use ordi- 
nary care in its operation, to move at 
a rate of speed reasonable under the 
particular circumstances and cause it 
to slow up or to stop if need be, 
where danger is imminent and could, 
by the exercise of reasonable care, be 
seen or known in time to avoid acci- 
dent.’””’ Brown v. Wilmington, 27 Del. 
492, 495, 90 A 44, 

[a] MTllustration.— Where defend- 
ant’s truck was being driven along a 
narrow parkway and the driver saw a 
vehicle emerging. from a _ private 
driveway about thirty-six feet ahead 
of him, it was his duty to reduce his 
speed. Ortmann v. Leath, 187 Wis. 
616, 205 NW 397. 

[b] Pedestrian confused.—W here 
a chauffeur sees that a pedestrian in 
the street is confused as to which 
way the automobile is going to turn 
after having been warned of its ap- 
proach, and each turns several times 
in the same direction as the other 
turns to avoid the collision, the 
chauffeur has no right to continue 
zigzagging in the street, in view of 
the danger of collision, but should 
stop. Weil v. Kreutzer, 134 Ky. 563, 
121 SW 471, 24 LRANS 557. 

[ce] Pedestrians crossing race 
track.— Where the space inside of a 
race track at a county fair ground is 
being used for a carnival and num- 
bers of people attending the carnival 
are obliged to cross the race track in 
going to and from it, one who is 
driving an automobile at a rapid rate 
of speed on the race track should 
slow down on approaching persons 
who are crossing the track. Mankin 
v. Bartley, 266 Fed. 466. 

[d] Vehicle skidding into path of 
another.—Evidence that defendant’s 
truck, traveling at from twenty to 
twenty-five miles an hour in a city 
street, collided with plaintiff's car 
coming from the opposite direction 
which had skidded on a slippery pave- 
ment into the pathway of the truck 
when it was one hundred and seventy- 
five feet away, is sufficient to support 
a finding of negligence for failure to 
stop or materially to reduce speed or 
to turn the truck in order to avoid 
a collision. Dohm vy. Cardozo, 165 
Minn. 193, 206 NW 377. 

fe] Duty under statute.—Under 
Rev. St. (1909) § 85238, requiring per- 
sons operating automobiles along 
public streets to use the “highest de- 
gree of care of a,very careful per- 
son” to avoid injury to pedestrians, a 
chauffeur approaching + two women 
who were walking in the street ahead 
of him is required to stop to avoid 
striking them, if he has opportunity 
to, do so and he cannot safely pass 
them. Porter v. Hetherington, 172 
Mo. A. 502, 158 SW 469. 

95. See supra § 625; infra § 640. 

96. At street or highway inter- 
section see infra § 698. 


97. Ark.—Wells v. Shepard, 135 
Ark. 466, 205 SW 806. 
Cal.—Raymond v. Hill, 168 Cal. 


473. 143 P 743; Devecchio v. Ricketts, 
66 Cal. A, 334, 226 P 11; Randolph v. 
Hunt, 41 Cal. A, 739, 183 P 358. 

Conn.—Griffin vy. Wood. 93 Conn. 
99, 105 A 354, 

Ill.—Jenkins v. Goodall, 183 Ill. A. 
633. 

Ind.—Croatian Bros, Packing Co. v. 
Rice, (A.) 147 NE 288. 

Iowa.—Carruthers 


v. Campbell, 
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clearly to see the road ahead of him.% 

[§ 639] e. Possibility of Stopping.°° The duty to 
keep an automobile under control involves the ele- 
ment of ability to stop promptly®? within a rea- 
sonable distance.%® 
far as to require that it must always be possible’ 
to bring the car to an immediate stop®® on the 
sudden arising of a dangerous situation which the 


This duty does not extend so 


ife Iowa 390, 192 NW 1388, 28 ALR 
49. 

La.—Duffy v. Hickey, 151 La. 274, 
91 S 733. 

Me.—Savoy v. McLeod, 111 Me, 234, 
88 A 721, 48 LRANS 971. 

Mo.—Priebe vy. Crandall, (A.) 187 
Sw 605. 

N. J.—Heckman v. Cohen, 90 N. J. 
7322, +£00 A. 695. 

N Y.—Rothfeld v. Clerkin, 98 


Misc. 192, 162 NYS 1056. 
Pa.—Leslie v. Cantanzaro, 272 Pa. 


419, 116 A 504; Rankin v. Ward 
Baking’ ‘Co.; '272 Pa.»108 116) Aw 53% 
Mackin v. Patterson, 270 Pa. 107, 


112.A 738; Lorah v. Rinehart, 243 Pa. 
Doyo oO, eX OMe 

Va.—Core v. Wilhelm, 124 Va. 150, 
98 SE 27. 

“The driver of an automobile ap- 
proaching pedestrians, and particu- 
larly women, must have his car under 
such control as that it may be 
promptly stopped.”’ Raymond v. Hill, 
168 Cal. 473, 483, 143 P 743. 

[a] “The test of control is the 
ability to stop quickly and _ easily. 

. . If dangerous and powerful ma- 
chines such as automobiles, whose 
weight when in motion gives them 
great momentum, are to be permitted 
to use the public highways, prudence 
requires that they be kept under good 
control so that they may be promptly 
brought to a halt, if need be.’”’ Lorah 
ae Rinehart, 243 Pa. 231, 234, 98 A 

67. 

[b] Duty exists only when danger 
apparent.—‘‘There is no duty to keep 
a car under such control [that it may 
be promptly stopped], unless it would 
be apparent to a reasonably prudent 
man that the failure to do so would 
be dangerous to the pedestrian, or 
unless the pedestrian were in such a 
position on the highway that a rea- 
sonably prudent man, observing him, 
would take that precaution.” Brown 
v. gre aige, 206 Ala. 504, 505, 90 S 


499. 

98. Gilbert v. Vanderwaal, 181 
Iowa 685, 165 NW 165; Colvin v. 
Auto Interurban Co., 132 Wash. 591, 
232 P 365; Goff v.. Clarksburg Dairy 
Co., 86 W. Va. 237, 108 SE 58. 

[a] Effect of statute.—A statute 
providing that in certain places a 
motor vehicle shall not be run at a 
greater rate of speed than will per- 
mit the vehicle to be brought to “a 
full stop in one-half the distance that 
the road is in full view, the objective 
point being construed as the distance 
viewed,” does not impose a “duty to 
make a full stop within half the dis- 
tance between the car and a sudden 
and unexpected intruder upon the 
road or upon the part of the road on 
which a car is running.” Goff v. 
Clarksburg Dairy Co., 86 W. Va. 237, 
242, 103 SE 58. 

99. Ala.—Brown vy. 206 
Ala. 504, 90 S 499. 

Cal.—Raymond v. Hill, 168 Cal. 473, 
143 P 743. : 

lowa.—Carruthers Vv. Campbell, 
an Iowa 390, 192 NW 138,*28 ALR 

Pa.—McAvoy v. Kromer, 277 Pa. 
196, 120. A 762. 

W. Va.—Goff v. Clarksburg Dairy 
Co., 86 W. Va. 237, 103 SE 58. 

[a] Reason for rule—‘“It would 
practically prevent the use of auto- 
mobiles to require that they be driven 
at all times so they could be stopped 
instantly.” Watson y. Lit, 288 Pa. 
175, 177, sb AL6SL: 


Yielding, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


5 pes eis of 


a 
§§ 639-640] 


driver could not reasonably have anticipated.t 
situation of danger is present? 
or may reasonably be expected to develop at any 
time,® or the driver is, for any reason, unable to 
keep a lookout ahead,* reasonable care may require 
that the automobile be so operated that it can avoid 
any danger by an immediate stop.°® 
courts have laid down as the rule that the driver 
must always keep his speed down to such a rate 
that he can stop within the distance in which he 
can plainly see an obstruction or danger;® but other 
courts have refused to adopt this rule as a hard 
giving as a reason that each case 
must be considered in the light of its own peculiar 
state of facts and circumstances,® and the test to 
be applied is what an ordinarily prudent person 


Where, however, a 


and fast one,’ 


MOTOR VEHICLES. 


A number of 


given.1+ 


would have done under the circumstances as they 


[b] “A car is ‘under control’ 
within the meaning of the law, if it 
is moving at such a rate and the 
driver has the mechanism and power 
under such control that it can be 
brought to a stop with a reasonable 
degree of celerity.” Carruthers v. 
Campbell, 195 Iowa 390, 392, 192 NW 
138, 28 ALR 949, 

[ec] “Absolute control.’”—A _  stat- 
ute requiring that a motor vehicle 
shall be under ‘‘absolute control at 
all times” means “such control as 
makes the operation of the car safe, 
in view of, and as determined by, its 
apparent situation and surroundings. 

car is in absolute control, while 
running at a reasonably high rate of 
speed on a smooth, straight, unob- 
structed road. To be under absolute 
control, it need not be susceptible of 
instant stoppage.” Goff v. Clarks- 
burg Dairy Co., 86 W. Va. 237, 242, 
103 SE 58. 

[d] Between crossings.—‘‘A vehi- 
ele need not be under instant comehe 
between crossings.’ McAv Vi. 
Kromer, 277 Pa. 196, 199, 120 ae 762. 

1. Jacobs v. Jacobs, i41 La. 272, 
74 §$ 992, URA1917F 253; Fleming v. 
Hartrick, 100 W. Va. 714, 131 SE 558; 
Goff v. Clarksburg Dairy Co., 86 W. 
Wa. 237, 103 SE 58. 

2. Brown v. Yielding, 206 Ala. 504, 
90 S 499; Watson v. Lit, 288 Pa. 175, 
135 A 631. 

3. Me.—Savoy v. McLead, 111 Me. 
234, 88 A 721, 48 LRANS 971. 

Mich. —Holsaple Vv. Menominee 
County Superintendents of Poor, 232 
Mich. 603, 206 NW 529; Gleason v. 
Lowe, 232 Mich. 300, 205 NW 199; 
Budnick vy. Peterson, 215 Mich. 678, 
184 NW 493. 

N. J.—Balog v. F. M. Mitchell 
Motor Co., (Sup.) 130 A 441, 

Pa.—Gilles v. Leas, 282 Pa. 3818, 
127° A 774. 

Porto Rico.—Peo. 28 
Porto Rico 96. 

[a] In a narrow alley, thickly pop- 
ulated, it is gross negligence to fail 
to reduce speed to such an extent 
that the car may be stopped almost 
immediately. Peo. v. Moreno, 28 
Porto Rico 96. 

{b]. Child playing in gutter.— 
Where an automobilist driving along 
about the middle of the street sees a 
ehild playing in the gutter, it is a 
question for the jury whether he 
should, in the exercise of reasonable 
eare, have his car under such control 
that he can stop it almost immedi- 
ately if the child should suddenly at- 
tempt to run across the street in 
front of him. Balog v. F. M. Mit- 
chell Motor Co: (N.Y JS. Sup.) 130 A 


v. Moreno, 


441, 

4 Budnick v. Peterson, 215 Mich, 
678, 184 NW 493. 

[a] The rule applies where the 


driver is blinded by the headlights of 
an automobile approaching in the op- 
posite direction. Budnick v. Peter- 
son, 215 Mich. 678, 184 NW 493. 


[42 Cc. J.—59] 


5. See cases supra notes 2—4. 

[a] Rule not impracticable.—‘“It 
may be claimed that this rule of dili- 
gence renders the operation of auto- 
mobiles impracticable. If so, let the 
business stop. ... But the claim of 
impracticability is not well founded. 
Prudent drivers neither kill children 
nor injure men, except at very rare 
intervals, and then only in cases of 
unavoidable accident or contributory 
negligence. But whatever the result, 
these requirements are essential to an 
effective rule of safety, and are in 
harmony with the rights of travelers 
upon the highway, and of children in 
the streets, however they may come 
there.”” Savoy v. McLeod, 111 Me. 
234, 236, 88 A 721, 48 LRANS 971. 

6 Kan.—Fisher v. O’Brien, 99 
ian G2 e162 Si 7p i EVATLO ey Gr 0) 

La.—Jacobs v. Jacobs, 141 La. 272, 
74 S$ 992, LRAI917F 253. 

Mich.—Diederichs v. Duke, 234 
Mich, 136, 207 NW 874; Holsaple v. 
Menominee County Superintendents 
of Poor, 232 Mich. 603, 206 NW 529; 
Spencer v. Taylor, 219 Mich. 110, 188 
NW 461; Ott v. Wilson, 216 Mich. 
499, 185 NW 860; Harnau v. Haight, 
189 Mich. 600, 155 NW 563. 

Mo.—Roper v. Greenspon, (A.) 192 
SW 149. 

Utah.—Nikoleropoulos v. Ramsey, 
61 Utah 465, 214 P 304; O’Brien vy. 
Alston, 61 Utah 368, 213 P 791. 

W. Va.—Fleming v. Hartrick, 100 
W.Va. 714, 131 SH 558: 

Wis.—Raymond v. Sauk County, 
167 Wis, 125, 166 NW. 29, LRA1918F 
425; Lauson v. Fond du Lac, 141 Wis. 
Dilly "123 NW 629, 1135 AmSR 30, 25 
LRANS 40. 

B. C.—Beauchamp v. Savory, 30 B. 
C429 

[a] he rule applies in the day- 
time as well as at night. Raymond 
Vv. Sauk ,County,--167> Wis; 125; 166 
NW 29, LRA1918F 425. 

[b] Greater speed is negligence as 
matter of law. Holsaple v. Meno- 
minee County Superintendents of 
Poor, 232 Mich. 603, 206 NW, 529; 
Spencer v. Taylor, 219 Mich, 110, 188 
NW 461. 

{c] Failure of a vehicle to display 
lights as required by law does not re- 
lieve the driver of another vehicle 
from keeping down to such speed that 
he may stop within range of his 
vision. Gleason v. Lowe, 232 Mich. 
300, 205 NW 199. 

Ability to stop within range of 
headlights at night see infra § 640. 

7. Kaufman v. Hegeman Transfer, 
ete., Terminal, 100 Conn. 114, 123 A 
16; Rozycki v. Yantic Grain, etc., Co., 
99 Conn, 711, 122 A 717, 37 ALR 582; 


Murphy v. Hawthorne, 117 Or, 319, 
244 P79. 
[a] Question of fact.—An automo- 


bilist, traveling on the right side of 
a public highway in the night, at 
twenty to twenty-five miles an hour, 
when he collided with an unlighted 
truck, which he first saw ten to 


then appeared to exist.? 
laid down is a speed which will enable the driver 
safely to handle his machine so as to avoid a col- 
lision after he could and should have discovered 
another user of the highway.?° 

In congested areas with traffic signals installed 
the operator of a car must have his vehicle under 
such control that he may promptly obey any signals 


[42 C.5.] 929 


Another test sometimes 


[§ 640] f. Where View Obstructed or Vision In- 
terfered with.12 A speed which might be reasonable 
and proper under ordinary circumstances may be 
excessive and improper where the driver’s view of 
the highway 1s in any way interfered with,® as 
where he is confused or partly blinded by the head- 
lights of an approaching vehicle, or is driving 


fifteen feet ahead, is not necessarily 
negligent in traveling at such speed 
that he could not stop the car within 
the space of-his vision; the question 
being one of fact, unless the cir- 
cumstances unmistakably point to 
one conclusion. Kaufman v. Hege- 
man Transfer, etc., Terminal, 100 
Conn, 114, 123 A 16. 

8 Murphy v. Hawthorne, 117 Or. 
319, 244 P 79. 

[a] Circumstances which should 
be considered on the question of neg- 
ligence of a driver of an automobile 
which collided with a truck at night 
are the facts that there was a blind- 
ing rain, the road was slippery, and 
the truck did not display ‘a red light 
as required by statute. Rozycki v. 
Mantiec Grains ete: Co; 99 Conny was 
122 AL TAs AR, 582: 

9. Murphy vy. Hawthorne, 117 Or. 
319, 244 P' 79. 
hia test of care see supra § 

10. Healy v. Shedaker, 264 Pa, 512, 
107 A 842; Ebling vy. Nielsen, 105 
Wash. 355, "186 P 887. 

11. Zandras v. Moffett, 286 Pa. 
477, 183 A 817, 47 ALR 699. 

12. Duty to stop see supra § 625. 

13. Fla—Mathers v. Botsford, 86 
Eat 40 SS 2 S253 2) ATR aS Sle 

Iowa.—Fisher v. Ellston, 174 Iowa 
364, 156 NW 422. 


Md.—Wingert vy. Cohill, 136 Md. 
399; PAO At S5it, 

Mich.—Milliman v. Spratt, 235 
Mich. 521, 209 NW 667; Budnick v. 


Peterson, 215 Mich. 678, 184 NW 493. 

Mo.—Wheeler vy. Wall, 157 Mo, A. 
38, 187 SW 638. 

N. J.—Osbun v. DeYoung, 99 N. J. 
L. 204, 122 A 809; Hammond y. Mor- 
rison, 90 N, J. 1..'15;, 100 A. 154: Rop- 
inson v. Mutnick, (Sup.) 131 A 67. 

14. Cal.—Hatzakorzian v. Rucker- 
Mullery Desk Cone 19% (Cala Si2,mnooeet: 
709, 41 ALR 1027. 

Fla.—Mathers v. Botsford, 86 Fla. 
40, 97 S 282, 32 ALR 881. 

Ill.—Hazel v. Hoopeston-Danville 
Motor Bus Co; 310s eS) 4a NE 
392, 30 ALR 491. 

Iowa.—Topper v. Maple, 181 Iowa 
786, 165 NW 28. 

Ky.—Downing v. Baucom, 216 Ky. 
108, 287 SW 362. 

Mich.—Holsaple iva Menominee 
County Superintendents of Poor, 232 
Mich. 603, 206 NW 529; Gleason v. 
Lowe, 232 Mich. 300, 205 NW 199; 
Budnick v. Peterson, 215 Mich. 678, 
681, ae NW 493. 

N. Y.—Bolton v. Madsen, 205 App. 
ID Yin ALEMI), THOS) UNAS) Sisk 

Wis. — Pietsch v. Mc€arthy, 159 
Wis. 251, 150 NW 482:  Lauson vy. 
Fond du Lac, 141 Wis. 57, 123 NW 
629, 135 AmSR 30, 25 LRANS 40. 

‘Tf his vision was obscured by the 
glaring lights of the approaching 
car, it was his duty to slacken his 
speed and have his car under such 
control that he might stop it im- 
mediately, if necessary.” Budnick y, 


930 [42 C.J.] 


through fog,!® smoke,?® or dust,!” or his windshield 
is covered with sleet and snow?!® or rain.1® 

At night. It is laid down in a number of cases 
that when driving in the dark, the operator should 


keep to such speed that he may 


Peterson, 
Menominee County Superintendents 
ek Ree 232 Mich. 603, 607, 206 NW 

[a] MTlustration.—A driver is 
guilty of negligence where, although 
blinded by the lights of an approach- 
ing automobile, he continues at such 
a rate of speed that after striking 
a loaded lumber wagon his machine 
runs thirty-five feet with the clutch 
released and the brakes set and is 
badly damaged. Hazel vy. Hoopeston- 
Danville Motor Bus Co., 310 Ill. 388, 
141 NE 392, 30 ALR 491. 

[b] Duty not affected by negli- 
gence of other driver.—‘While it 
may be negligence for a driver of 
an automobile to permit the bright 
lights on his car to obscure or ob- 
struct the vision of a driver of an- 
other car on a public highway, yet 
this does not relieve the driver of 
the other car of the duty to exer- 
cise due care required by the circum- 
stances and even to stop if that is 
reasonably required to avoid injury 
to persons who may lawfully be on 
the road, but whose presence is not 
known to the driver because of the 
blinding light on another vehicle then 
approaching.” Mathers vy. Botsford, 
86 Fla. 40, 42, 97 S 282, 32 ALR 881. 

15. Mich.—Petersen v. Lundin, 236 
Mich. 590, 211 NW 86. 

N. J.—Minarcsik v. Blank, (Sup.) 
132 A 251. 

N. Y.—Albertson v. Ansbacher, 102 
Misc. 527, 169 NYS 188. 

Wash.—Devoto v. United Auto 
ar eten: Co., 128 Wash, 604, 223 P 
it 3 

W. Va.—Ewing v. Chapman, 91 W. 
Va. 641, 114 SE 158. 

B. C.—Beauchamp vy. Savory, 30 B. 
C. 


. 429, 

[a] Ability to stop.—An automo- 
bile driver must drive through fog 
banks in a careful and prudent man- 
ner, with due regard for the safety 
of others, but is not required to drive 
at such speed as to be able to stop 
within the distance disclosed by his 
headlights, where the fog is so dense 
that he can see nothing in advance 
of his car, as such rule would re- 
quire him to stop, which would in- 
crease the danger unless all did like- 
wise, thus stopping all traffic. De- 
voto v. United Auto Transp, Co., 128 
Wash. 604, 609, 223 P 1050 (“It is 
urged that there was error in in- 
structing the jury to the effect that 
it was the duty of the driver of the 
stage to drive at such a rate of speed 
as to enable him to stop within the 
distance disclosed to his view by his 
own headlights. In view of the evi- 
dence in this case, we fear the rule 
laid down is so severe as to be 
impracticable. One of the respond- 
ents testified to the effect that the 
fog lay in banks or Strips, in places 
not so dense as to interfere with a 
reasonable view ahead, but, pro- 
ceeding, they came into places where 
the fog was so dense that the white 
light of the headlights was mirrored 
back to the driver and he could see 
nothing in advance of his .automo- 
bile. Under such conditions, shall 
a driver stop in the fog bank until 
the fog clears? If one does so, all 
must do so, or the danger would be 
thereby increased; and if all stop, 
how shall any one reach his desti- 
nation? It seems to us in reason 
that traffic must be permitted to 
move on the highway at all times, 
but that, in driving through a fog 
bank, each driver must do so in a 
careful and prudent manner with due 
Yegard for the safety of others, and 


supra [quot Holsaple v.] 
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stop within the 


what is careful and prudent under 
the particular conditions shown will 
usually be a question for the jury’’). 

{b] Relying. on other cars keep- 
ing to right.—It is negligence to drive 
through a dense fog at such a speed 
that the car cannot be stopped within 
the distance at which an approaching 
or standing car can be seen, the op- 
erator being on his own right-hand 
side and relying on the assumption 
that no approaching vehicle would 
be on that side, where the fog is so 
dense that it is doubtful whether the 
driver of an approaching car could 
determine the exact character of the 
road or his exact position on it. 
Ewing v. Chapman, 91 W. Va. 641, 
114 SE 158. 

[c] A speed of twelve miles per 
hour through a fog so thick that the 
driver cannot see beyond the hood of 
his car is negligence per se. Albert- 
son v. Ansbacher, 102 Misc. 527, 169 
NYS 188. 

[d] One who suddenly encounters 
fog, mist, and smoke is not guilty of 
negligence because he fails to slacken 
his speed immediately or instanta- 
neously before he has time to realize 
or be aware of the fact that his head- 
lights do not shed sufficient light to 
enable him to stop within the dis- 
tance for which he can see ahead. 
Kendrick v. Kansas City, (Mo.) 2387 
Sw 1011, 
cane Hand v. Bailey, 78 Pa. Super. 

ie 

17. Carlisle v. Louisiana Oil Re- 
fining Corp., 3 La. A. 671. 

18. White v. Hegler, 10 Alta, L. 
57, 65, 29 DomLR 480, 34 WestLR 
1061, 10 WestWkly 1150 (“A driver 
of an automobile is not entitled to go 
ahead at a speed which will injure 
anyone or anything if he cannot see 
ahead of him’’). 


19. Park y. Orbison, 43 Cal. A, 74, 
184 P 428. 

20. Kan.—Rhoades y. Atchison, 
etc.,. R. Cot,» 246 +P: 994." Hisher! v. 


O’Brien, 99 Kan. 621, 162 P 317, LRA 
1917F 610; Giles v. Ternes, 93 Kan. 
140, 153 P 491. 

La.—Carlisle v. Louisiana Oil Re- 
fining Corp., 3 La. A, 671; Frierson 
v. Shreveport Grocery Co., 3 La. A. 


44, 

Mich.—Gleason v. Lowe, 232 Mich. 
300, 205 NW 199; Spencer v. Taylor, 
219 Mich. 110, 188 NW 461; Ott v. 
Wilson, 216 Mich. 499, 185 NW 860; 
Harnau v. Haight, 189 Mich. 600, 155 
NW 563. 

Mo.—Solomon vy. Duncan, 194 Mo. 
AS, 517, lL Sb LAL. 

Oh.—Webster v. Pollock, 15 Oh, A. 


102. 
v. Lorch, 247 Pa. 429, 


Pa.—Curran 
93 A 492. 

Tenn.—West Constr. Co. v. White, 
130 Tenn. 520, 172 SW 301 [foll Knox- 
ville R., etc., Co, v. Wangilder, 132 
teat 487, 178 SW 1117, LRA1916A 
11 4 

Utah.—Nikoleropoulos vy. Ramsey, 
61 Utah 465, 214 P 304; O’Brien v. 
Alston, 61 Utah 368, 213 P 791. 

Wis.—Pietsch v. McCarthy, 159 
Wis. 251, 150 NW 482; Lauson v. 
Fond du Lac, 141 Wis. 57, 123 NW 
629, 185 AmSR 30, 25 LRANS 40. 

Man.—Toronto Gen. Trusts Corp, v. 
Dunn, 20 Man. 412, 15 WestLR 314. 

“If the night is so dark that the 
operator of an automobile must de- 
pend upon the light from his ma- 
chine to See the condition of the 
highway, he is negligent unless the 
machine is under suchicontrol that 
he can stop or avoid an obstruction 
or other traffic thereon within the 
range of the light produced by the 


ete, 4 


[§ 640. 


range of his own headlights;2° and although other 
courts have declined to adopt this test as a rule of 
law?! they regard a greater speed as evidence of 
negligence?? and consider that it may be negligence 
per se where the driver is dependent on the lights 


lamps on his automobile.” Webster 
v. Pollock, 15 Oh. A. 102, 105. 

[a] “It is settled law in this State 
that one driving an automobile in 
the dark at such a speed that it can 
not be stopped within the distance 
objects may be seen ahead of it is 
guilty of negligence.’’ Diederichs v. 
Duke, 234 Mich. 136, 138, 207 NW 
874 


[ b J] Rule exists independent of 
statute.—Fisher v. O’Brien, 99 Kan. 
621 162 nP 817; 0 LRA LTR Lor 


O’Brien v. Alston, 61 Utah 368, 213 
1p tiie 
[ec] 


passing another car, 


When lights are dimmed in 


speed must be 
correspondingly: decreased. Webster 
Vv, Pollock, 15 Oh. A. 102: 

{d] Where the only light on the 
car is from a lantern hung in front 
of the radiator, the headlights having 
failed, the operator must be able to 
stop within the range of the light of 


the lantern. Fisher v. O’Brien, 99 
Kan... 621, ..162. P 317, URATSTG 
610. 

[e] Speed and light are correla- 


tive, and the same idea is conveyed 
whether the negligence is described 
as excessive speed in view of the 
range of the lights or insufficient 
lights in view of the speed. Fisher 
Vu. ©’ Brien; "99 dan. “621,162 sea ode 
LRAI917F 610. 

21. Burgesser v. Bullock, 190 Cal. 
678, 214 P 649; Haynes v, Doxie, 52 
Cal) -4..133,. 1938, 2 39. LapprWaucleaue 
Watson, 67 Cal. A. 625, 228 P 43]; 
Tierney v. Riggs, (Wash.) 252 P 
163; Morehouse v, Everett, (Wash.) 
252 P 157, 160. 

“The rule contended for is, in our 
opinion, entirely too broad, and, if 
put in effect, would have very serious 
and unjust results. It loses sight of 
the fact that one driving at night 
has, at least, some right to assume 
that the road ahead of him is safe 
for travel, unless dangers therein are 
indicated by the presence of red 
lights; it does not take into consid- 
eration the fact that visibility is 
different in different atmospheres, 
and that at one time an object may 
appear to be 100 feet away, while at 
another time it will seem to be but 
half that distance; it fails to consider 
the honest error of judgment com- 
mon to all men, particularly in judg- 
ing distances at night; it loses sight 
of the fact that the law imposes the 
duty on all autos traveling at night 
to carry a red rear light and the duty 
on all persons who place obstruc- 
tions on the road to give warning 
by red lights or otherwise; it fails 
to take into consideration the glar- 
ing headlights of others and the den- 
sity of the traffic and other like 
things which may require the instant 
attention of the driver; it does not 
take into consideration that a driver 
at night is looking for a red light 
to warn him of danger, and not for a 
dark and unlighted auto or other ob- 
struction in the road.” Morehouse v. 
Everett, supra. 

22. Burgesser v. Bullock, 190 Cal. 
673, 681, 214 P 649 (‘‘we are cer- 
tainly not prepared to go to the 
other extreme of holding that it is 
no evidence of negligence whatever 
for a driver of an automobile to 
travel at a speed of twenty miles an 
hour with his lights so dim that he 
is unable to see a pedestrian more 
than ten feet in advance of his 
headlights when he cannot stop with- 
in twenty or twenty-five feet and 
when the evidence shows that he does 
not in fact stop for fifty or sixty 


‘feet’’). 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of his machine for knowledge of road and traffic 
One driving at night has been held 
not entitled to rely on the assumption that other 
vehicles on the highway will display proper lights,?# 
but there is also authority for the view that a 
driver has the right to assume that, to a reasonable 
extent, other drivers on the highway will observe 


conditions.?4 


the rules as to lights.?® 


Governmental regulations sometimes require that 
the operator of an automobile shall slow down or 
keep his speed within certain fixed limits when, or 
at places where, his view is obstructed,?® and it 
has been held negligence per se to violate a statute 
requiring one driving at night to keep his machine 
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(42) Oe O31 


ahead that with the aid of the lights on the machine 
and the light from other sources he can see an object 
the size of a person.?? 

[§ 641] g. At Corners or Curves.?8 
or curve, due care requires that the operator of 
an automobile shall have his car under such control 
and travel at such a moderate rate of speed that 


At a corner 


he may be able to round the curve or turn the 


or to himself.®° 


at such speed that he may stop within the distance 


23. Ham vy. Los Angeles County, 
46 Cal. A. 148, 189 P 462. 

24. Gleason v. Lowe, 232 Mich. 300, 
205 NW 199; Spencer v. Taylor, 219 
Mich. 110, 188 NW 461; Ebling v. 
Nielsen, 109 Wash. 355, 186 P 887. 

[a] The range of a driver’s own 
lights, independent of the sufficiency 
of the lights of another car, furnish 
the test of reasonable speed. Ebling 
vy. Nielsen, 109 Wash. 355, 186 P 887. 

25. Rozycki v: Yantic Grain, etc., 
Co., 99 Conn. 711, 122 A 717, 37 ALR 
582; Murphy v. Hawthorne, 117 Or. 
319, 244 P 79. 

[a] Driving through dust.—lIt 
was not negligence per se to continue 
to drive an automobile at night 
through dust so thick that the driver 
could not see far enough ahead to 
avoid striking a truck parked on 
the highway without displaying a 
red light as required by statute. 
Murphy y. Hawthorne, 117 Or. 319, 
ee © BR eAthe f Js 

26. See statutes and ordinances. 

Obstruction of view at: 

Corner or curve see infra § 641. 
Crossing or intersection see infra § 
697 


27. Yahnke vy. Lange, 168 Wis. 512, 
170 NW 722. 

28. At crossing or intersection see 
infra §§ 695-699, 726. 

29. Ark.—Bona v. S. R. Thomas 
Auto Co., 137 Ark. 217, 208 SW _ 306. 

Conn.—Irwin v. Judge, 81 Conn. 
492, 71 A 572. 

Tows.—Gilbert v. Vanderwaal, 181 
Iowa 685, 165 NW 165. 

Ky.—Wade v. Brents, 161 Ky. 607, 
171 SW 188. 

La.—Frierson aor Shreveport Gro- 
cery Co., 3 La. 44, 


Mass. cae ae” y. Lavallee, 155 NE 
43 Pawloski v. Hess, 253 Mass. 
rer 149 NE 122. 

Miss.—Flynt v. Fondren, 122 Miss. 
248, 84 S 188. 

Mo.—Wheeler v. Wall, 157 Mo. A. 
38, 137 SW 63. 

N. J.—Sharkey v. Kapusa, (Sup.) 
ie A 872. 

¥Y.—Bolton v. Madsen, 205 App. 

Div. 180, 199 NYS 353; Buscher v. 
New York Transp. Co., 106 App. Div. 
493, 94 NYS 798. 

Wash.— Wood v. Yellow Cab Co., 
133 Wash. 13, 233 P 6; Martin v. Sey- 
mour, 123 Wash. 478, "212 P 556. 

Wis.—Clifton Vv. Smith, 188 Wis. 
560, 206 NW 923. 


Eng.—Logan v. O’Donnell, [1925] 
Zoir, 248: 
Alta.—Kastinuk v. Nicholson, 


[1926] 3 DomLR_ 704; Connelly v. 
Fern, 70 DomLR 767, [1923] 1 West 


Wkly 69. 

Que.—Gendron v, McLennan, 59 
Que. Super. 364. 

“Tf the curve obstructed the 


driver’s view it was his duty to slow 
down and place his car under con- 
trol.” Frierson v. ERTS CPOE Grocery 
tae" Peg tol Ure Waa. are 

(a] Duty ciety independent of 
statute—Bona v. S. R. Thomas Auto. 
Co., 137 Ark. 217, 208 SW 306. 

{b] Duty to slow down.—(1) One 
who turns his automobile at right 
angles in rounding a Street corner 


must first slow it down so as to have 
it completely under control, Gen- 
dron v. McLennan, 59 Que. Super. 
364. (2) “Due care in its operation 
required, under such circumstances, 
that the vehicle should be slowed 
down and operated with caution.’ 
Buscher vy. New York Transp. Co., 
106 App. Div. 493, 495, 94 NYS 798. 
[c] The operator must be gov- 
erned by conditions wh: cs he knows 
to exist, where the view is unob- 
structed and hence the _ statutory 
speed limit is inapplicable. Pannell 
vy. Allen, 160 Mo. A. 714, 142 SW 482. 
[d] Circumstances showing negli- 
gence.—Defendant was driving along 
an unobstructed highway on a pleas- 
ant and cloudless*day. The automo- 
bile ascended a grade to a curve 
where the road turned nearly at right 
angles to the left. A telegraph pole 
was located on the right side of the 
road beyond the curve, where a cin- 
der sidewalk joined the macadam 
highway. There was evidence that 
the pole was in plain view for a dis- 
tance of seven or eight hundred feet. 
When the car reached a point where 
the grade began to ascend, plaintiff, 
who was riding with defendant, said, 
“Don’t go so fast, May, be careful, 


we have a post just as we go around 


they iCurye. % Defendant continued 
with unabated speed and did not ap- 
ply her brakes and could not tell 
that she did anything to stop the 
car after she had been notified of the 
danger. She also testified that she 
did not see the pole before she struck 
it. It was held that the circum- 
stances warranted a finding that de- 
fendant failed to exercise ordinary 


care, Labatte v. Lavallee, (Mass.) 
155 NE 433, 434. 
[e] Excessive speed.—Defendant 


was negligent where, in an attempt 
to make a hill on high speed, he ran 
at a speed of thirteen to fifteen miles 
per hour, when approaching a curve 
where his lights did not show on the 
road ahead, knowing that the hill was 
dangerous and that there might be 
traffic on the road. Kastinuk v. Nich- 
olson, (Alta.) [1926] 3 DomLR 704. 
[f] Between twenty and twenty- 
five miles an hour when rounding a 
curve at night is not negligence as 
matter of law, the driver being on 
his own right side of the road. Knope 
v. Springett, 229 Mich. 223, 200 NW 


971 (affirming judgment below by 
equally divided court, dissenting 
judges regarding speed as negli- 
gence). 

30. Wurl v. Watson, 67 Cal, A. 
625, 228 P 48; Linville v. Bliesner, 


133 Wash. 677, 234 P 1019. 

[a] Tlustration.—Defendant was 
driving a team of horses which was 
hauling a binder, plow, and buggy 
along a highway. As he approached 
the foot of a hill plaintiff's automo- 
bile approached him from behind and 
he stopped his team just beyond a 
curve in the road so that the auto- 
mobile might pass with greater safe- 
ty. The time was night. The road 
was about twenty-two feet wide and 
the binder occupied about ten feet 
at the extreme right side of the road. 


corner without danger or injury to other travelers?9 


He must comply with statutes or 


ordinances prescribing the duties of a driver under 
such circumstances,** regulate his speed accordingly 
in all cases,?* or, when the regulation contains such 
a limitation, where his view is obstructed,?* and 


Plaintiff's automobile passed de- 
fendant’s outfit safely on the left- 
hand side of the road at a speed of 
about thirty miles an hour, but in 
attempting to bring the car back on 
its own side of the road the driver 
lost control of it and it ran into a 
ditch causing the damage to the car 
for which the action was brought. 
The layout of the road was such that 
plaintiff's lights would not disclose 
defendant’s outfit while he was 
rounding the curve but would fall 
across the road and beyond. It was 
held that plaintiff was chargeable 
with contributory negligence pre- 
cluding any recovery. Linville v. 
Bliesner, 133 Wash. 677, 234 P 1019. 

[b] Reasonable speed at night.— 
It is not negligence for one who is 
familiar with the road to drive at 
night at the rate of fifteen miles per 
hour around a curve so slight that 
in the daytime the highway is visible 
for a hundred yards or more ahead, 
where his own lamps light one- -half 
of the highway for seventy-five feet 
ahead of him, relying on the duty of 
any vehicle approaching from the 
opposite direction to have two lighted 
lamps visible at least two hundred 
feet ahead. Wurl v. Watson, 67 Cal. 
A. 625, 228 P 438, 

31. Cal.—Opitz v. Schenck, 178 Cal. 
636, 174 P 40. 

Ky.—Lewis, Inc. v. Dosch, 193 Ky. 
163, 235 SW 355; Wade v, Brents, 161 
Ky. 607, 171 SW 188. 

Mich.—Knope v. Springett, 229 
Mich. 223, 200 NW 971, 

N. Y.—Berckhemer y. Empire Car- 
rying Corp., 172 App. Div. 866, 158 
NYS 856 [aff 224 N. Y. 725 mem, 
121 NE 856 mem]. 

NN ae ea ee v. Raifman, 27 Que. 

B. 337; Sawyer v. Giguere, 59 Que. 
ee 520. 

32. Carter v. Brown, 136 Ark, 23, 
206 SW 71; Fisher v. Ellston, 174 
Iowa 364, 156 NW 422; Hardy v. 
Muensch, 195 Ky. 398, 243 SW 586. 

Speed regulations generally see 
supra § 635. 

33. Myers v. Rovai, 66 Cal. A. 518, 
226 P 844; Mitchell v. Brown, (Mo. 
A.) 190 Sw 354; Pannell vy. Allen, 160 
Mo. A. 714, 142 SW 482; Linville v. 
Bliesner, 133 Wash. 677, "234 P 1019. 

[a] At night the fact that the 
headlights on a car will not show an 
object in front because in rounding 
a curve the rays fall across the road 
and beyond instead of on the road 
creates a Situation where the driver 
has not a clear view for a distance 
of three hundred yards, within a 
statute requiring him to have his car 
under control when rounding a curve 
under such circumstances. Linville 


Vv. ta 183 Wash. 677, 234 P 
1019. 4 
[b] Speed held excessive.—Where 


plaintiff's automobile came around a 
sharp curve in the road at a speed 
of twenty to twenty-five miles an 
hour, although trees and shrubbery 
prevented seeing more than thirty- 
five or forty feet ahead, and in an 
endeavor to avoid defendant’s auto- 
mobile approaching at an equal or 
greater speed, and on the wrong side 
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keep his car under control*t or slow down when 
A speed in excess of that pre- 
scribed may constitute negligence per se where the 
limit is an absolute one*® or prima facie evidence 
of negligence where the provision is that a speed 
in excess of the rate fixed is prima facie unreason- 


this is required.*° 


able.** 
[§ 642] h. On Hills or Grades. 


situation.®9 


Reducing gear. It may be a suitable precaution 
to put the car into one of the lower gears,*® espe- 
cially where a sign advising such precaution has 
been posted by the highway authorities at the be- 
A failure to put the car 
into a lower gear does not, however, fix the operator 
with lability for an accident which was not proxi- 
mately caused by the lack of this precaution.*? 

Coasting downhill is not negligence,*? although 
the power is shut off,#* unless the car is beyond 


ginning of the descent.*? 


of the road, plaintiff's car was 
wrecked by running into the. abut- 
ment of a _ bridge; and plaintiff's 


driver was familiar with the locality, 
and knew that the road was in con- 
stant use by automobiles running at 
high speed, and that at the point of 
the meeting cars coming from the 
opposite direction would be likely to 
be on the wrong side of the road to 
avoid broken stone on the other side, 
the negligence of plaintiff's driver in 
coming around the curve at such a 
speed would preclude recovery, even 
though defendant was negligent. 
Wheeler v. Wall, 157 Mo. A. 38, 137 
SW 63. [ 

{c] Bmbankment not constituting 
obstruction within meaning of stat- 
ute.—A statute providing that the 
speed of a motor vehicle shall not 
exceed fifteen miles per hour when 
“soing around corners or curves in 
the highway, when... the operator’s 
or driver’s view of the road... is 
obstructed” is not applicable to one 
driving around a curve which is so 
slight that the highway can be seen 
for a distance of one hundred yards 
ahead, although there is an embank- 
ment on the side. Wurl v. Watson, 
67 Cal. A. 625, 628, 228 P 43 (“The 
purpose of the statute was that one 
driving an automobile might see suf- 
ficiently far so that in case another 
automobile was approaching from 
the opposite direction a clear oppor- 
tunity for avoiding a collision would 
be afforded. One hundred yards is 
a considerable distance. If an acci- 
dent could not be averted within 
such a space it would seem unlikely 
that the question of distance would 
be a factor in preventing a collision. 
To hold that anything which pre- 
vented the driver of an automobile 
from seeing the road ahead of him 
for only a greater distance than one 
hundred yards constituted such an 
obstruction within the meaning of the 
statute as would limit the legal rate 
of speed on such a curve to fifteen 
miles per hour, would be placing a 
construction upon the statute which, 
in -the light of experience and ob- 
servation in the management and 
operation of automobiles, would be 
unreasonable and not within the con- 
templation of the legislature in its 
enactment of the statute’’). 

34. Linville v. Bliesner, 133 Wash. 
677, 234 P 1019. 

fa] Driving at night.—Violation 
of a statute requiring the driver of 
an automobile to Keep the vehicle 
under control when approaching a 
curve when for any reason a clear 
view for a distance of three hundred 
yards cannot be had constitutes neg- 


na ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 4 


In descending a 
steep hill or grade the operator of an automobile 
should have his vehicle under control,*® and travel 
only at a speed which is reasonable in view of the 
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control.* 


[§ 643] i. Racing.** 
public highway is negligence,#? and all those who 
engage in a race do so at their peril,** and are 
liable for an injury sustained by a third person 
as a result thereof,*? regardless of which of the 


eT 
« a 


[$$ 641-644 


Racing automobiles on a 


racing cars actually inflicted the injury®® or of the 


of the cars.*t 


trol.°? 


fact that the injured person was a passenger in one 


[§ 644] j. Unavoidable Interference with Con- 
An unavoidable 


interference with the 


driver’s control at, or immediately prior to, the 


ligence, although the accident oc- 
eurred at night, and the obstruction 
on the road which caused the acci- 
dent could have been seen if it had 
been daylight, notwithstanding the 
curve. Linville v. Bliesner, 133 
Wash. 677, 234 P 1019. 

35. Fisher v. Eillston, 174 Iowa 
364, 156 NW 422. 

36. Pannell v. Allen, 160 Mo. A. 
714, 142 SW 482. 

Excess of speed limit as negligence 
per se generally see supra § 635. 

37. Carter v. Brown, 136 Ark. 23, 
206 SW 71; Louden v. Sprang, 79 Ind. 
A. 476, 138 NE 698. 

Exceeding limit of safe speed as 
prima facie negligence generally see 
supra § 635. , 

38. See White v. Ciriaco, (Conn.) 
136 A 70 (where it was found that 
the car was operated with due care). 

39. White v. Ciriaco, supra. 

[a] Twenty miles per hour in de- 
seending a hill is not incompatible 
with due care. White v. Ciriaco, 
(Conn.) 136 A 70. 

40. See White v. Ciriaco, (Conn.) 
136 A 70 (set out infra note 42). 

41. See White v. Ciriaco, supra 
(where the court remarked that it 
did not appear that the sign in ques- 


tion was erected by any public 
authority). 

42. White v. Ciriaco, supra. 

[a] Skidding.—W here the op- 


erator of an automobile descended a 
steep hill in high gear although a 
passenger in the car called his at- 
tention to a sign advising that there 
was a long steep hill ahead with a 
bad curve at the bottom and direct- 
ing drivers to go into second gear, 
and at the curve near the bottom of 
the hill the car skidded and ran into 
a stone wall whereby the passenger 
was injured, the operator was not 
liable where the skidding was due to 
the slippery condition of the road and 
not to any negligent operation on his 
pert. White vy. Ciriaco, (Conn.) 136 
A 70. 

43. Iannone v. Weber-McLoughlin 
Co., 186 App. Div. 594, 174 NYS 580; 
Chubb v. Zentz, 80 Pa. Super. 430. 

44. Iannone v. Weber-McLoughlin 
Co., 186 App. Div. 594, 174 NYS 580. 

45. Iannone y. Weber-McLoughlin 
Co., supra. 

46. Prearranged races and speed 
trials see infra XVI. 

47. Reader v, Ottis, 147 Minn. 335, 
180 NW 117, 16 ALR 463; Williams v. 
D’Amico, 78 Pa. Super. 575. 

48. Brown v. Thayer, 212 Mass. 
392, 397, 99 NE 237; Reader v. Ottis, 
ae Minn. 335, 180 NW 117, 16 ALR 

“Our public ways are not designed 


time of an accident, does not relieve him from liabil- 
ity where he was negligent in proceeding at an un- 
reasonable rate of speed.°* 
that an operator who has lost control of his ear 
is not responsible for what happens thereafter un- 
less his negligence in the management of the ear 
was the cause of his loss of control.** 
defendant’s account of an accident was that at 
the time of its occurrence the steering gear had 
become disarranged owing to the loss of a bolt so 


But it has been said 


Thus, where 


or maintained as thoroughfares for 
racing automobiles, and those who 
use them for this purpose do so at 
their peril.” Brown v. Thayer, 212 
Mass. 392, 397, 99 NE 237. 

49. Rose vy. Gypsum City, 104 Kan. 
412, 179 P 348; Brown v. Thayer, 212 
Mass. 392, 99 NE 237; Thomas v. Ras- 
i aa 106 Nebr. 442, 184 NW 
104. 

50. Brown v. Thayer, 212 Mass. 
392, 99 NE 237; Reader v. Ottis, 147 
Minn. 335, 180 NW 117, 16 ALR 463; 
Thomas v. Rasmussen, 106 Nebr. 442, 
444, 184 NW 104. 

“Where a person is injured by the 
racing of two or more other parties 
on a public highway, all engaged in 
the race are liable, although only 
one of the vehicles came in contact 
with the injured person or the vehicle 
in which he is riding.’ Thomas v. 
Rasmussen, supra. 

Joint and several liability generally 
see infra § 903. 

51. Reader v. Ottis, 147 Minn. 335, 
180 NW 117, 16 ALR 463. 

_{a] Rule applied.—Plaintiff was 
riding as a guest in a car owned by 
defendant J when it engaged in a 
race with the car of defendant O. In 
the course of the race the car in 
which plaintiff was riding ran off the 
pavement and went into a ditch when 
the driver undertook to make a turn 
on a curve and plaintiff was injured. 
It was held that it was error to dis- 
miss the action as to defendant O 
and that a new trial Should be 
granted as to him, the question of 
negligence on the part of the driver 
of O’s car being for the jury. Reader 
v. Ottis, 147 Minn. 335, 180 NW 117, 
16 ALR 463. 

Care required as to occupant of car 
generally see infra § 802 et seq. 

52. Loss of control through illness 
or injury see supra § 591. 

53. Clifton v. Smith, 188 Wis. 560, 
568, 206 NW 923; Connelly vy. Fern, 
(Alta.) 70 DomLR 767, [1923] 1 West 
Wkly 69. 

“Conceding that the accident was 
unavoidable at the time, the prox- 
imate cause of the accident was the 
speed at which he was driving his 
ear.” Clifton v. Smith, supra, 

[a] The rule has been applied 
where: (1) The driver’s sleeve caught 
on the throttle. Connolly v. Fern, 
(Alta.) 70 DomLR 767, [1923] 1 West 
Wkly 69. (2) The top of the car 
gave way and came down on the 
driver, so that he had to hold the 
top with one hand and drive with 
the other. Clifton v. Smith, 188 Wis. 
560, 206 NW 923. 

54. Sullivan v. Lutz, 181 Wis. 61, 
194 NW 25. 


a 


§§ 644-645] 


that the movements of the car were beyond the con- 
trol of the operator, although he was using his 
utmost strength and skill to bring’ it under control, 
this made out a complete defense if such account 
So also, where a driver 
was proceeding with reasonable care on an open 
country highway and as the front wheels of the car 
crossed over a depression in the highway the ear 
was deflected to the left, and the driver attempted 
to head it again to the right and in making the 
sudden turn required the rear was thrown around 
and struck a telephone pole, the driver was not 
But where the driver of a truck failed 
to notice a deep rut or depression on each side of 
the tongue of a street railroad switch and one of 
the front wheels entered the rut, wrenching the 
steering gear out of his hands or otherwise causing 


were believed by the jury.®® 


negligent.>6 


him to lose control of the truck, 


for about a hundred feet and stopped on the side- 
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Skidding. 


uted.®° 


which ran wild 


Miss.—Ulmer Vv. Pistole, 115 Miss. 


walk, it was held that these circumstances might 

55. MclIlhenny v. Baker, 63 Pa.) Minn. 431, 147 NW 434. 
Super. 385 
. 56. 485, 76 S 522. 


Ferrell v. Solski, 278 Pa. 565, 
123 A 493. 

57. Geise v. Mercer Bottling Co., 
So N. Je. 224,94 1A 24) 

58. Williams v. Holbrook, 216 
Mass. 239, 103 NE 633; Dohm v. Car- 
dozo, 165 Minn. 193, "2306 NW 377; 
Chase v. Tingdale, 127 Minn. 401, 149 
a 654; Rango vy. Fennell, 168 NYS 

[a] Skidding on application of 
brakes.—‘‘It is difficult to see how 
the skidding of the omnibus would 
have been prevented by any act of 
the chauffeur. If he puts on the 
brakes to reduce the speed of the 
machine, that certainly was not evi- 
dence of negligence, Yet, the evi- 
dence is uncontradicted that in a 
condition of this kind, with the slip- 
pery pavement which then existed, 
skidding was likely to result from 
an application of the brakes. If the 
chauffeur had not attempted to reg- 
ulate the speed of the omnibus by 
the application of the brakes, there 
would be a question as to whether 
failure to reduce the speed was not 
evidence of negligence. There is no 
evidence that the omnibus was going 
at an excessive or unusual rate of 
speed, and there is no suggestion of 
anything that the chauffeur did not 
do that he could have done to avoid 
this accident. Accepting the evidence 
of the defendant’s witnesses, and I 
cannot see that there is any evidence 
to contradict their testimony, and ap- 
plying the law of the case as stated 
to the jury by the court, there is a 
serious question presented whether 
there was any evidence to sustain a 
finding that the chauffeur was guilty 
of negligence in the operation of this 
machine, which was the proximate 
cause of the injury.” Philpot y. Fifth 


Ave. Coach Co., 142 App. Div. 811, 
822, 128 NYS 35. 
59. Cal.—Burks v. Stearns, (A.) 


248 P 274. 
Conn.—Murphy v. Adams, 99 Conn. 


632, 122 A 398; Pietrycka v. Simolan, 
98 Conn, 490, 120 A 310. 

Del.—Travers v. Hartmann, 28 Del. 
302, 92 A 855; Grier v. Samuel, 27 
Del. 106, 86 A 209. 

Ill.—Goldblatt v. Brocklebank, 166 
CAN olin. 

Ind.—Fox v. Barekman, 178 Ind. 
572, 99 NE 989. 

Kan.—Bean-Hogan v. Kloher, 103 
Kean-y (el, 15s BP 9.76; 

Ky.—Lewis, Inc. v. Dosch, 193 Ky. 
168, 285 SW 355; Gregory v. Slaugh- 
ter, 124 Ky. 345, 99 SW 247, 30 KyL 
500, 124 AmSR 402, 8 LRANS 1228. 

La.—Timberlake v. Cassidy, 1 La. 
A. 630. 

Mass.—Griffin v. Hustis, 234 Mass. 
95, 125 NE 387. 
Minn.—Fairchild vy. 125 


Fleming, 


Mo. —Campbell v. St. Louis Transit 
Co., 121 Mo. A. 406, 99 SW 58. 

Oh. —Schell v. Du Bois, 94 Oh. St. 
93, 113 NE 664, LRAI917A 710 [aff 


5 Oh. A, 30]. 

Tex.—Moss vy. Koetter, (Civ. A.) 
249 SW 259. 

Wash.—Jensen vy. Culbert, 134 
Wiash.=15997e 23600 si 01s; | Burlie) -v. 


Stephens, 113 Wash. 182, 193 P 684; 

oad v. Lasater, 96 Wash. 407, 165 
Wis.—Pisarek v. Singer Talking 

Mach. Co., 185 Wis. 92, 200 NW 675. 

Que.—Denis y. Deshaies, 25 Rev 
LegNS 462, 

“The negligent and reckless op- 
erator who drives his car at a dan- 
gerous or unlawful rate of speed in 
disregard of the rights and safety 
of others should be held to. strict 
accountability, both civilly and crim- 
inally, for his wrongful conduct.” 
Ulmer v. Pistole, -115 Miss. 485, 491, 
76 S 522, 

[a] Speed is properly regarded as 
the proximate cause of: (1) Injury 
to a person injured in a collision if 
such speed alone brought the car to 
the place of the collision when that 
place was occupied by’ another car. 
Singer v. Martin, 96 Wash. 231, 164 P 
1105, (2) A collision between auto- 
mobiles which would not have oc- 
curred except for the excessive speed 
at which one of them was being 
driven. Haswell v. Reuter, 171 Wis. 
228, 177 NW 8. 

{b] Speed as proximate cause of 
overturning.—Where an automobile 
carrying passengers was running at 
the rate of twenty-five to thirty miles 
an hour, and two dogs ran out in 
front of it, one chasing the other, the 
distance between them being from 
fifteen to twenty feet, and the driver 
turned slightly so as to avoid the 
first dog but ran into the second dog 
causing the automobile to overturn, 
the facts warranted an inference that 
if the car had not been going so fast 
it would not have hit the dog, or if it 
did hit the dog would not have over- 
turned. Bean-Hogan v, Kloher, 103 
TGA Gio) Lona 910 Oe 

[ec] Striking pedestrian.—Where a 
motor vehicle traveling at a rate of 
speed in excess of that permitted by 
city ordinance strikes a pedestrian 
crossing the street, speed is properly 
regarded as the proximate cause of 
the accident, because “If he had been 
driving within the city ordinances the 
deceased might have cleared the path 
of the automobile and not been in- 
jured, or appellant might have been 
able to stop his car before hitting the 
deceased, or, at any rate, so slowed 
it down as to have struck her but 
a light blow.” Jensen v. Culbert, 134 
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well raise an inference of negligence either by rea- 
son of insufficient control before the vut was en- 
countered or in failing to regain control promptly 
after it was encountere ed, Me 
The mere fact that an automobile 
skids on a wet roadway does not establish negli- 
gence of the driver.®® 

[§ 645] k. Speed as Proximate or Contributing 
Cause of Injury. An automobilist is answerable 
in damages for injury resulting from an accident 
which was proximately caused by his driving at an 
unlawful or excessive speed,°® and precluded from 
recovering damages on account of a collision or other 
accident to which his own excessive speed contrib- 
But the mere fact that he was driving at 
an improper or unlawful rate of speed at the time 
of an accident does not render him answerable in 
damages therefor unless such speed was the proxi- 
mate cause thereof,*+ or preclude him from recover- 
ing for his own damages where the speed was not 


Wash, 599, 601, 236 P 101. 


60. | Ala.—Dowdell  v. Beasley, 17 
Ala. A. 100, 82 S 40. 
Kan.—Cross v. Rosencranz, 108 


Kan) 350019532" S57. 

La.—Carlisle v. Louisiana Oil Re- 
fining Corp., 3 La. A. 671; Frierson v. 
Shreveport Grocery Co., 3 La. A. 44; 
Couvillion v. Zoder, 2 La. A. 339. 

Mo.—Gorry -v. Boehmer Coal Co., 
(A.) 241 SW 976. 

Pa.—Gray v. 
218. 

Tex.—Southern Tract: Co. v. Jones, 
(Civ. A.) 209 SW 457. 

Wash.—Linville v. Bliesner, 133 
Wash, 677, 234 P 1019; Raymond v. 
Neurnberg, 124 Wash. 297, 204 SPIES. 

Wis.—Foster v. Bauer, 173 Wis. 
231,,180 NW 817. 

Alta.—B. & R. Co. v. McLeod, 5 
Alta, i. 176, 7 DomLR 579, 22 West 
LR 274, 2 WestWkly 1093 [app al- 
lowed on other grounds 7 Alta. L. 
349, 18 DomLR 245, 28 WestLR 778, 6 
WestWkly 1299]. 


Fox, 69 Pa. Super. 


Ont.—Pickworth v. Keifer, 26 Ont 
WN 159; Kidd v. Lea, 10 OntWN 
216. 

61. Del.—Lemmon v. Broadwater, 


30 Del. 472, 108 A 273; Travers v. 
Hartmann, 28 Del. 302, 92 A 855; 
Grier v. Samuel, 27 Del. 106, 86 A 
209. 


Ga.—Laing v. Perryman, 31 Ga. A. 
239, 120 SE 646. 

Til.— Wallace v’ Yellow Cab Co., 238 
Ill. A, 283; Moyer v. Walden W. Shaw 
Livery Co., 205) TM, A278. 

Ind.—Baldwin Piano Co. v. Allen, 
USK) LNs 15a al Sie ANGE Asi Oe PEO xa ve 
Barekman, 178 Ind. 572, 99 NE 989. 

Iowa.—Walterick v. Hamilton, 179 
Iowa 607, 161 NW 684. 

Kan.—Barshfield v. Vucklick, 108 
Kan, 761, 197 P 205; Cross v. Rosen- 
eranz,- 108 Kan, 350,195 P 8572. 

Ky.—Taylor v. Harding, 182 Ky. 
236, 206 SW 285; Searcy v. Golden, 
172 Ky. 42, 188 SW 1098. 

La.—Hudson v. Jackson Brewing 
Co., 4 La. A. 549; Valcour v. Simon 
Hubig Co., Inc., 4 La. A. 521; Belden 
v. Roberts, 3. lua. ,A. 338; Dill; v. 
Colley; 3! (has Avgs05; 

Mass.—Jabbour v. Central Constr. 
Co., 238 Mass. 453, 1381 NE 194. 

Minn.—Holmberg v. Villaume, 158 
Minn. 442, 197 NW 849; Riser v. 
Smith, 136 Minn. 417, 162 NW 520. 

Mo.—Varley v. Columbia Taxicab 
Co., 240 SW 218; Howard, etc., Realty 
Co. v. Berman, 212 Mo. A. 401, 245 SW 
606; Shelton v. Rudd, (A.) 242 SW 
151; Campbell v. St. Louis Transit 
Co., 121 Mo. A, 406, 89 SW 58. 

N. Y.—Peo. v. Schulz, 197 NYS 888, 

Oh.—Weimer y. Rosen, 100 Oh. St. 
361, 126 NE 307; Schell v. Du Bois, 94 
Oh, St. 938, 113 NE 664, LRAI917TA 
TLOmpatieo Oh. As 30. 

Pa.—Stubbs v. Edwards, 260 Pa. 
75, 103, A511. 
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a contributing cause of the accident.®? 

[§ 646] 6. Stopping, Backing, and Turning—a. In 
The operator of an automobile has the 
right to stop,** back,°4 or turn®® his car in the 
street or highway, but in so doing must exercise 


General. 


reasonable care®® with respect to 


and pedestrians.*® The duty to exercise care in this 
respect exists independent of any regulations on the 
subject,®® and where the driver of an automobile 
is actually negligent, the fact that he is violating 


R. I.—Whalen y. Dunbar, 44 R. I. 
136, 115 A 718, . 

S. C.—Whaley v. Ostendorff, 90 S. 
Cre2815 ToS P86. 

Tex.—Southern Tract. Co. v. Jones, 
(Civ. A.) 209 SW 457; Schoellkopf 
Saddlery Co. v. Crawley, (Civ. A.) 
203 SW 1172, 

Vt.—Wellman vy, Wales, 98 Vt. 437, 
129 A 317. 

Wash.—Burlie v. Stephens, 113 
Wash. 182, 193 P 684; Singer v. Mar- 
tin, 96 Wash. 231, 164 P 1105. 

W. Va.—Ambrose v. Young, 100 W. 
Va. 452, 130 SE 810. 

Wis.—Pisarek v. Singer Talking 
Mach. Co., 185 Wis. 92, 200 NW 675; 
Murray v. Yellow Cab Co., 180 Wis. 
314, 192 NW 1021. 

Ont.—Verrall v. Dominion Auto. 
Co., 24 Ont. L. 551, 3 OntWN 108, 20 
OntWR 178. 

“Although an automobile may be 
traveling at a rate of speed pro- 
hibited by law, unless the excessive 
speed of the car was the proximate 
cause of an injury, the driver is not 
liable for such negligence.” Hartley 
MaMa Geely 96 Wash, 407, 418, 165 P 
106. 

[a] Not willfulness or gross neg- 
ligence.—A speed in excess of the 
legal speed limit is not necessarily to 
be treated as a willful causing of in- 
jury or as gross negligence so as to 
preclude the defense of contributory 
negligence. Riggles v. Priest, 163 
Wis, 199, 157 NW 755; Ludke v. 
Burck, 160 Wis. 440, 152 NW 190, 
LRA1915D 968. 

[b] Where a pedestrian walked 
into the side of a car as it passed 
him, having failed to notice its ap- 
proach, the speed of the car was im- 
material, as this had nothing to do 
with the accident, Provinsal v. Pet- 
erson, 141 Minn. 122, 169 NW 481. 

62. Ariz.—Marchese v. Metheny, 23 
Ariz. 333, 203 P 567. 

Cal.—Godeau v. Levy, 72 Cal. A. 13, 
236 P 354. a 

Conn.—Coffin v. Laskau, 89 Conn. 
325, 94 A 370, LRA1915E 959. 

Ill.— Wallace v. Yellow Cab Co., 238 
Ill, A. 283. 
et bel ere v. Pray, 210 NW 

Tex,— Texas, ete. R. Co. v. Har- 
rington, (Commn, A.) 235 SW 188. 

[a] Overtaking and  passing.— 
Plaintiff's excessive speed in over- 
taking and passing defendant’s car 
is not, as matter of law, a contrib- 
uting cause of a collision resulting 
from defendant subsequently over- 
taking plaintiff’s car. Berridge v. 
Pray, (Iowa) 210 NW 916. 

63. Wehicles standing in highway 
see infra §§ 733-751, , 

64. Sheldon vy. James, 175 Cal. 474, 
166 P 8, 2 ALR 14938; Glinco v. 
Wimer, 88 W. Va. 508, 107 SBE 198. 

[a] A regulation requiring ve- 
hicles to travel on the right side of 
the street near the right-hand curb 
does not apply to a car being backed 
into a vacant space along the curb. 
Sheldon v. James, 175 Cal. 474, 166 P 
8, 2 ALR 1493. 

65. Cal.—Vicinod vy. Amador, 71 Cal. 
A. 604, 286 P 369. 

Mass.—Johnson v. Shaw, 204 Mass. 
165, 90 NE 518. 

Minn.—Armstead v. lLounsberry, 
129 Minn. 34, 151 NW 542, LRA1915D 
628 [appr Lyford v. Jacob Schmidt 
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pility.7° 


other vehicles** 


Brewing Co., 110 Minn. 158, 124 NW 
831). 

N. Y.—McComb vy. Boardman, 199 
App. Div. 229, 191 NYS 874; Acker- 
man v. Fifth Ave. Coach Co., 175 App. 
Div. 508, 162 NYS 49, 

Wash.—Barton v. Van Gesen, 91 
Wash, 94, 157 P 215. 

[a] In closely built-up territory, 
a motor vehicle may turn about and 
proceed in the opposite direction, ex- 
cept at an intersection, Vicino v. 
Amador, 71 Cal. A. 604, 286 P 369; 
Fate v, Gross, 61 Cal. A. 146, 214 P 


465. 

[b] At intersection.—A motor bus 
company operating on a city street 
has a right to turn its busses around 
at an intersection of two streets. 
Ackerman vy. Fifth Ave. Coach Co., 
175 App, Div. 508, 162 NYS 49. 

{[c] Rural highway.—The_ driver 
of an automobile has the right to 
turn about on a rural highway. Mc- 
Comb v. Boardman, 199 App. Div. 229, 
191 NYS 874. 

{d] A regulation requiring. vehi- 
cles to keep to the right (1) has no 
application to a vehicle which is 
turning around in the street, but the 
operator, provided he uses due care, 
may occupy as much space as is nec- 
essary for the purpose of turning. 
Armstead v. Lounsberry, 129 Minn. 
34, 151 NW 542, LRA1915D 628 [appr 
Lyford v. Jacob Schmidt Brewing Co., 
110 Minn. 158, 124 NW 8381]. (2) Un- 
der a city ordinance making it un- 
lawful for the driver of an automo- 


bile “to occupy other than the right 


side of any such street or avenue, 
except within the- block in which is 
the point of destination,’ an automo- 
bilist who is traveling east on the 
south side of a street, his destina- 
tion being the northwest corner of 
an intersecting street, may lawfully, 
after passing. the center of the inter- 
section, turn to the left on the in- 
tersecting street for the purpose of 
reaching his destination. Barton v. 
Van Gesen, 91 Wash. 94, 98, 157 P 
215. 

Turning into intersecting streets 
or highways see infra §§ 712-729. 

66. Ill.—Pierson v. Lyon, 243 Ill. 
370, 90 NE 693, 

Ind.—Frank Bird Transfer Co. v. 
Shaw, 72 Ind. A. 658, 124 NE 776. 

N. J.—Webster v. Wickham, (Sup.) 
1385 A 781. 

N. Y.—McComb v. Boardman, 199 
App. Div. 229, 191 NYS, 874; Acker- 
man v. Fifth Ave. Coach Co., 175 App. 
Div. 508, 162 NYS 49. 

W. Va.—Glinco v. Wimer, 88 W. 
Va. 508, 513, 107 SE 198. 

“A chauffeur who backs his ma- 
chine must always be alert and care- 
ful to see and avoid the probable 
result of such use of the highways.” 
Glinco v. Wimer, supra. 

67. Kelley v. Hodge Transp. Sys- 
tem, 197 Cal. 598, 242 P 76; McComb 
v. Boardman, 199 App. Div. 229, 191 
NYS 874; Ackerman vy. Fifth Ave, 
Coach’ Co., 175° App. Div.) 608, -1'62 
NYS 49; Harris v. Parks, 58 ‘Utah 
42, 196 P 1002. 

68. Frank Bird Transfer Co, v. 
Shaw, 72 Ind. A. 658; 124 NE 776; 
Lee v. Independent Dairy Co., 127 
Wash. 622, 221 P 309; Glinco v. 
Wimer, 88 W. Va. 508, 107 SE 198. 

69. Litherbury v. Kimmet, 183 Cal. 
24,195 P 660; Gary v. Powell, 8 Tenn. 


[§ 647] b. Governmental Regulations. 
and ordinances frequently regulate the manner of 
stopping, backing, or turning, and of warning others 
of an intention to do any of these things,’ and it 
is, of course, the duty of the operator to comply 
with such requirements’? when he is in a situation 
to which they apply.’? 
lation of such regulations is negligence per se** but” 
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[§§ 645-647 


no statute or ordinance does not relieve him of lia- 


Statutes 


It has been held that vio- 


Civ. A. 363; Nugent v. Gunn, 16 Ont 
WN 145 [app dism 17 OntWN 53], 

70. Oliver v. Weaver, 72 Colo. 540, 
212 P 978. 

71. See statutes and ordinances. 

[a] Pedestrians protected.—An or- 
dinance requiring warning signals on 
backing a motor vehicle is designed 
to protect pedestrians as well as 
other motor. vehicles. Horney v. 
Giering, 132 Wash. 555, 231 P 958. 

72. Cal.—Forrest v. Fink, 71 Cal. 
A. 34, 284 P 860; Noce vy. San Fran- 
cisco. United” R. Co., 538 Cal; A. 512, 
200 P 819. 

Ind.—Doering v. Walters, 80 Ind. 
A. 194, 140 NE 74; Spickelmeir v. 
Hartman, 72 Ind. A. 207, 123 NE 232: 

Iowa.—Clark vy. Weathers, 178 Iowa 
97, 159 NW 585. 

Mich,.—Belleville v. Ingram, 230 
Mich. 462, 202 NW 945; Gates v. 
Landon, 216 Mich. 417, 185 NW 7238. 

Minn.—Armstead v. Lounsberry, 
129 Minn. 34, 151 NW 542, LRA1915D 
628 [appr Lyford v. Jacob Schmidt 
VEN Co., 110 Minn. 158, 124 NW 

Mo.—Carr v. St. Louis Auto Sup- 
ply Co., 293 Mo. 562, 239 SW 827; 
Shedron v. Union Electric Light, etce., 
Co., (A.) 223 SW 760. 

Nev.—Bawden v. Kuklinski, 48 Nev. 
181, 228 P 588, 232 P 782. 

Or.—Lidfords v. Pflaum, 115 Or. 
142, 205 P 277, 236 P 1059. 

Tenn.—Gary v. Powell, 8 Tenn. Civ. 
A. 363. 

Ont.—Nugent v. Gunn, 16 OntWN 
145 [app dism 17 OntWN 53]. 

73. Forrest v. Fink, 71 Cal. A. 34, 
234 P 860; Kramer v. Chicago, ete., 
R. Co., 179 Wis. 453, 190 NW 907. 

[a] Backing out of garage across 
street.—An ordinance specifying the 
manner in which a vehicle shall cross 
from one side of the street to the 
other does not apply to an automo- 
bile backing out of a garage to the 
other side of the street. Kramer vy. 


Chicago, ‘ete.,. R. “Co., 179) Wis: 463, 
190 NW 907, 
74 Connerly v. Correia, 66 Cal. 


A. 570, 226 P 841; Lidfors v. Pflaum, 
115 Or. 142, 205 P 277, 236 P 1059; 
Anderson v, McLaren, 114 Wash, 33, 
194 P 828. 

{a] Driving out into middle of 
roadway.—On a north and _ south 
street, defendant’s truck was backed 
up against the east curb, and nearly 
opposite plaintiff's automobile was 
lawfully parked alongside the west 
curb facing south. The driver of de- 
fendant’s truck started out from the 
curb to the middle of the street 
without giving any warning, by horn, 
arm signal, or otherwise, of his in- 
tention, thereby violating traffic ordi- 
nances requiring such signals and 
also violating an ordinance requiring 
vehicles except when passing other 
vehicles ahead to keep as near the 
right-hand curb as possible so as 
to leave the center of the street free 
and open for overtaking traffic. As 
a.result a third car which was ap- 
proaching from the south swerved 
to the left and, the driver losing 
control, ran into plaintiff's automo- 
bile. It was held that defendant’s 
driver was guilty of negligence ren- 


dering defendant liable for damage ~ 


to plaintiff's automobile. Anderson 
Vague een 114 Wash. .335" 1940) 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Ne 


§§ 647-649] 


there is also authority for the view that noncom- 
pliance with regulations governing such movements’ 
is merely evidence of negligence.7® 

[§ 648] c. Precautions in Stopping. In stopping 
the operator should look for vehicles so closely be- 
hind that they may be imperiled by a sudden stop"® 
and give a proper signal of his intention.’? 
however, been held that in the absence of any stat- 
ute requiring a signal before stopping’® failure of 
a driver to give a customary warning signal before 
stopping is not of itself negligence,’® although it 


is evidence of negligence.®° 


A sudden slowing up may amount to a practical 
stop so as to require the same precautions as would 
be necessary in case of an actual stop.®! 


75. Gates v. Landon, 216 Mich. 
417, 185 NW 7238; Shedron y. Union 
Hlectric Light, etc., Co., (Mo. A.) 223 
SW 760. 

76. Forrest v. Fink, 71 Cal. A. 34, 
P 860; Fate v. Gross, 61 Cal. A. 
146, 214 P 465; Noce v. San Francisco 
United R. Co., 53° Cal. A, 512, 200 P 
819; Gates v. Landon, 216 Mich. 417, 
185 NW 723; Harnik v. Astoria Ma- 
Bogany Co.) 127 Mise; 415.215 UN YS 


77. Cal.—Forrest v. Fink, 71. Cal. 
A, 34, 234 P 860; Noce v. San Fran- 
cisco United R. Co., 53 Cal. A. 512, 
200 P 819. 

Ind.—Doering v. Walters, 80 Ind. 
A. 194, 140 NE 74. 

Iowa.—Clark v. Weathers, 178 Iowa 
97, 159 NW 585. 

Mich.—Gates v. Landon, 216 Mich. 
417, 185 NW 728. 

Minn.—Stapp v. Jerabek, 144 Minn, 
439, 175 NW. 1008; O’Neil v. Potts, 
130 Minn. 353, 153 NW 856. 

Nev.—Bawden v. Kuklinski, 48 Nev. 
181, 228 P 588, 232 P 782. 

N. Y.—Harnik v. Astoria Mahogany 
Co., 127 Misc. 41, 215 NYS 219. 

Wash.—Kerr vy. Hansen, 140 Wash. 
459, 249 P 977. 

Wis.—Kramer v. Chicago, etc., R. 
Co., 179 Wis.- 453, 190 NW 907. 

[a] Reason for signal. — “Some 
difficulty always is experienced in 
detecting an increase or decrease in 
the speed of an object directly in 
front, moving in the same direction, 
and especially in determining whether 
the decrease is with the purpose of 
stopping.’ Clark v. Weathers, 178 
Iowa 97, 100, 159 NW 585. 

{[b] .A sudden stop without warn- 
ing, if unexplained, is negligence. 
Harnik v. Astoria Mahogany Co., 127 
Misc. 41, 42, 215 NYS 219 (“If the 
sudden stopping was caused by any 
third person and not the fault of de- 
fendant’s driver, that was a matter 
for explanation and for the consider- 
ation of the jury under all the cir- 
cumstances of the case’). 

[c] Where a car has a stop signal 
automatically operated by the brake, 
the operator is not negligent in fail- 
ing to give a hand signal of his in- 
.'tention to stop. Belisle v. Lisk, 16 
F. (2d) 261. 

78. See supra § 647. 

79. O’Neil v. Potts, 130 Minn. 353, 
153 NW 856; Webber v. Weary, 57 
N. S. 502. 

[a] WDlustration.— Where defend- 
ant was driving his car along a nar- 
row road at night, carrying a red tail 
light as required by statute, and ran 
over a porcupine and stopped to as- 
certain whether his tires had been 
injured, the roadway being so narrow 
that he could not safely turn out, 
and was run.into by plaintiff who 
was driving closely behind him, plain- 
tiff could not recover for the damage 
to his car but was liable for the 
damage to defendant’s car. Webber 
v. Weary, 57 N. S. 502. 


80. O’Neil v. Potts, 130 Minn. 353, 
153 NW 856. 
81. Stapp v. Jerabek, 144 Minn. 


439, 175 NW 1008; Kerr v. Hansen, 
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A sudden emergency may render it necessary to 
make a sudden stop in order to avoid injuring an- 


other person and a sudden stop under such cireum- 


It has, ; to stop.*% 


negligence.®* 
Position. 


stances is not negligence,*? even though the driver, 
by reason of the exigerwies of the situation, is un- 
able to signal to a vehicle behind him his intention 


Obedience to a traffic signal may require a sud- 
den stop, which is, under such circumstances, not 


A stop should be made at the curb and 


not out in the roadway.®® 


140 Wash. 459, 249 P 977; Kramer v. 
Chicago, etc., R. Co., 179 Wis. 453, 190 
NW 907. 

fa] A statute requiring a certain 
signal when the operator intends to 
“stop” requires that such signal be 
given whenever the speed is so ma- 
terially decreased as to amount to a 
sudden slowing up or practical stop. 
Kerr vy. Hansen, 140 Wash. 459, 465, 
249 P 977 (“A statute such as this 
must be read, as we said in Jaquith 
v. Worden, 73 Wash. 349, 132 P. 33, 
48 LRANS 827, ‘with reference to its 
plain spirit and intent. Its spirit 
may not be destroyed by narrowing 
it to its literal meaning of a single 
word.’ Common knowledge teaches 
us that it is the custom of all care- 
ful and prudent drivers to give a 
signal whenever they intend to so 
decrease the speed of their car as to 
make such action dangerous to those 
immediately following’”’). 

82. Sniffen v. Huschle, 121 Misc. 
58, 200 NYS 206. 

83. Sniffen v. Huschle, supra. 

[a] Where a boy ran out in front 
of a truck, about three feet ahead 
of it, and the driver jammed on his 
brakes and brought the car to a stop, 
using one hand to pull the brake and 
the other to sound a signal of warn- 
ing to the boy, the driver was not 
guilty of negligence resulting in lia- 
bility to the owner of an automobile 
which was following the truck and 
ran into it when stopped. Sniffen v. 
Huschle, 121 Misc. 58, 60, 200 NYS 
206 (‘While a signal to the rear is 
required by the ordinances and traffic 
laws when a stop is made, except in 
an emergency, when the saving of 
life or limb is involved, there is also 
an obligation on the drivers following 
to have sufficient control of their cars 
in the city streets to likewise stop 
in an emergency, and not to endanger 
lives or to drive their own cars into 
objects ahead’’). 

Acts in emergencies generally see 
supra § 592 

84. Zandras v. Moffett, 286 Pa. 
477, 481, 133 A 817, 47 ALR 699. 

“Tt was the duty of the defendant 
to cease movement where he did, 
when the red light was set against 
him, and, in so doing, he was cer- 
tainly not guilty of negligence.” 
Zandras v. Moffett, supra. 

Duty to obey traffic signals gener- 
ally see infra § 700. 

85. See infra § 736. 

86. Backing out of private prem- 
ises see infra § 759. 

87. Ark.—Texas Motor Co. v. Buf- 
fington, 134 Ark. 320, 203 SW 1013. 

Cal.—Sheldon v. James, 175 Cal. 
474, 166 P 8, 2 ALR 1493; Noce v. 
San Francisco United R. Co., 53 Cal. 
A. 512, 200 P8119. 

Colo.—Oliver v. Weaver, 72 Colo. 
540, 212 P 978. 

Ill.—Pierson v. Lyon, 150 Ill. A. 
116 [aff 243 Ill. 370, 90 NE 693]. 

Ky.—Grimes y. Thompson, 217 Ky. 
389, 289 SW 290. 

La.—Hahn v. P. Graham & Co., Ince., 
148 ~Ioa7755, 86S 651, 

Me.—Pease v. Gardner, 113 Me. 264, 


[§ 649] d. Precautions in Backing.**¢ In backing, 
the operator should keep a lookout to the rear,’ so 
that his movement will not endanger other vehi- 


932A 550. 

Mich.—Gates v. Landon, 216 Mich. 
407, 1858 NW 723.0% 

Mo.—Shamp y. Lambert, 142 Mo. A, 
567, 121 SW 770. 

N. Y.—Lamb v. Farrell, 125 Misc. 
148, 209 NYS 365. 

Vt.—Lee v. Donnelly, 121, 
113 A 542. 

Wash.—Lee v. Independent Dairy 
Co., 127 Wash. 622, 221 P 309: 

W. Va.—Glinco v. Wimer, 88 W. 
Va. 508, 107 SE 198. % 

“It is as much the duty of the 
driver of an auto truck when he 
backs his truck to look behind-him, 
as it is to look to the front when 
he starts his truck forward.” Pier- 
son v. Lyon, 150 Ill. A. 116, 119 [aff 
243 Ill. 370, 90 NE 693]. 

[a] Backing into team.—An auto- 
mobile was standing on the side of 
the street about ten feet in front of 
a team with the top of the car up 
so aS somewhat to obscure the view 
to the rear. The driver, without mak- 
ing an effort to ascertain the pres- 
ence of the team, suddenly backed the 
automobile against the horse, fright- 
ening it and causing it to cramp the 
wheels of the wagon in such a way 
that plaintiff, who was in the wagon, 
either jumped or was thrown out and 
his leg was caught in the spokes 
of the wheel and he was injured. It 
was held that the chauffeur was neg- 
ligent. Pease v. Gardner, 113 Me. 
264, 265, 93 A 550 (“To suddenly back 
an automobile in a public street of 
a village without first ascertaining 
or ‘making reasonable efforts to as- 
certain whether another vehicle was 
standing, within a short distance be- 
hind, and without giving any pre- 
liminary warning or signal, save per- 
haps the cut-out, which sounded al- 
most at the same instant that the 
team was struck, cannot be deemed 


95 Vt. 


the act of a reasonably prudent 
man’), 
[b] ooking over right shoulder. 


—The fact that a four-year-old boy 
is injured by running into the left- 
hand front wheel of an auto truck, 
when it is being backed and while the 
driver is looking backward over his 
right shoulder, in order to secure a 
better view of the street on which 
he is backing, does not establish neg- 
ligence on the part of the driver. 
Hahn v. P. Graham & Co., Inc., 148 
Ta. 55.) 86" SU6 bie 

{c] Inability to see over back.— 
A chauffeur cannot be charged with 
negligence in backing his car from 
the mere fact that he could not see 
over the back thereof, if he took rea- 
sonable precautions by looking back- 
ward to the right and left or by 
standing up and looking. Sheldon v. 
eee 175 Cal. 474, 166 P 8, 2 ALR 

{[d] Lookout by occupant other 
than driver sufficient.— Where a traf- 
fic officer directed the driver of an 
automobile to back his machine, and 
the driver requested an occupant of 
his car who was on the rear seat to 
watch out at the rear, and was no- 
tified by such person that there was 
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cles®® or animals drawing 
It is not, however, enough 
in one direction. Common 


backing.” 
give a signal of his intention to 


reasonable necessity therefor exists.°* 


no one in his path, the driver was 
not negligent with respect to keep- 
ing a lookout. Grimes v. Thompson, 
217 Ky. 389, 289 SW 290. 

[e] It is not negligence per se to 
fail to keep a lookout when backing. 


Texas Motor Co. v. Buffington, 134 
Ark. 320, 203 SW 1013. 
88. Pierson v. Lyon, 243 Ill. 370, 


90 NE 693; Haag vy. Cohen, 207 Mo. A. 
36, 229 SW 296 (horse-drawn vehi- 
cle); Williams v. Kansas City, (Mo. 
A.) 177 SW 783. 

{a] Collision with motor cycle 
turning corner.—An automobilist was 
driving east on an east and west 
street and as he approached an inter- 
section his hat blew off and went to 
the north side of the street. The 
driver proceeded across the intersec- 
tion and stopped on the east side 
thereof and then proceeded to back 
his car in a northwesterly direction, 
looking over his left shoulder at his 
hat, which was on the north side of 
the street a few feet west of the in- 
tersection. While so moving he col- 
lided with a motor cyclist who had 
driven north on the _ intersecting 
street and was, at ,the time of the 
collision, traveling northeast, making 
a turn in order to travel east on the 
street on which the automobile had 
peen traveling. It was held that the 
driver of the automobile was negli- 
gent. Williams v. Kansas City, (Mo. 
A.) 177 SW 783. 

89. Brickell v: Williams, 180 Mo. 
IRS AE SNE OTE 

Care as to animals generally see 
AMA EXO ms 


90. Cal._—Sheldon v. James, 175 
Cal. 474, 166 P 8, 2 ALR 1493. 
Colo.—Oliver v. Weaver, 72 Colo. 


Acie ape nOt or 

Me.—Pease v. Gardner, 113 Me. 264, 
93 A 550. 

Mo.—Kilcoyne v. Metz, (A.) 258 
SW 4; White v. Handy, (A.) 245 SW 
613; Suddarth v. Kirkland Daley Mo- 
tor icon (A.) 220 SW 699; Shamp v. 
Lambert, 142 Mo. A. 567, 121 'SW 770. 

N. Y.—-Wirth v. Burns, 229, Ness 
148, 128 NE 111; Grudberg v. Ehret, 
79 Misc. 627, 140 "NYS 379. 

Utah. Coke v. Limby, 57 Utah.53, 


192 P 624. 

W. Va.—Glinco v. Wimer, 88 W. Va. 
508, 107 SE 198. 

[al Backing over child in high- 


way.—‘‘Where a child, playing in a 
frequented street just behind a stand- 
ing automobile, and easily seen, is 
injured by the sudden backing of 
the machine without warning and 
without a careful inspection by the 
driver to ascertain his presence in 
a place so obviously dangerous, the 
jury is justified in charging the 
operator with negligence.” Glinco 
v. Wimer, 88 W. Va. 508, 509, 107 
SE 198. 

Care as to pedestrians generally 
see infra §§ 778-786. 


91. Lee v. Donnelly, 95 Vt. 121, 
113 A 542. 
[a] “He had no right to assume 


that the road was clear in either di- 
rection; but he was bound to be vigi- 
lant, watchful, and to have antici- 
pated and expected the presence of 
others.’”’ Lee v. Donnelly, 95 Vt. 121, 
126, 113 A 542. 


92. Lee v. Donnelly, supra. 
93. Ark.—Texas Motor Co. 
Buffington, 134 Ark. 320, 203 sw 


them*®® or pedestrians.®° 
for the operator to look 
prudence and regard for 
the safety of others using the highway require him 
to look in all directions from which a traveler may 
be expected to approach,** not only before he be- 
gins to back, but also while he is in the act of 
It is also the duty of the operator to 
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highway.°* 


back when any 
These pre- 


1013. 

Cal.—Noce v. San Francisco United 
IR Cfo sien OY G/N Aynls, PAD MO 12% Shale) 

Colo. —Oliver v. Weaver, 72° Colo. 
bits 212 P 978. 

y.—Grimes v. Thompson, 217 Ky. 
389, 389 SW 290. 

Me.—Pease v. Gardner, 113 Me. 264, 
93 A 550 [set out and quot supra 
note 87]. 

Mich.—Gates v. Landon, 216 Mich. 
417, 185 NW 723. 


Mo.—Kilcoyne v. Metz, (A.) 258 
Sw 4. 
N. J.—Pyers v. Tiers, 89 N. J. L. 


520, 99 A 130; Webster v. Wickham, 
(Sup.) 135 A 781. 

N. Y¥.—Grudberg v. Ehret, 79 Misc. 
627, 140 NYS 379; Matis v. Lewis, 
158 NYS 873. 

Wash.—Horney v. Giering, 132 
Wash, 555, 231 P 958; Lee v. Inde- 
pendent Dairy Co., 127 Wash. 622, 
221, P 309. 

W. Va.—Glineco v. Wimer, 88 W. 
Va. 508, 107 SH 198. 

“The sudden backing of an aulomo- 
bile, or a backing without reason- 
able warning, may be negligence.” 
Oliver v. Weaver, 72 Colo. 540, 542, 
212.P 978. 

“The sudden backward movement 
of an automobile without notice of 
such purpose to persons that might 
be in the rear thereof, is negligencé; 
and especially would this appear to 
be true at a congested traffic inter- 
section such as the one in question is 
shown to have_ been.’ Grimes v. 
Thompson, 217 Ky. 389, 391, 289 SW 
290. 

[a] Injury to trespasser on vehi- 
cle.—Where plaintiff and another boy 
ran after defendant’s automobile, the 
other boy jumped on and in trying to 
get off got stuck, and plaintiff went 
to his assistance, and, after the auto- 
mobile had stopped and plaintiff had 
jumped off, it backed up without 
warning and ran over him, the com- 
plaint was improperly dismissed, 
since plaintiff had a right to be in 
the public street, and the sudden 
backing of the automobile required 
an explanation from defendant. 
Grudberg v. Ehret, 79 Misc. 627, 140 
NYS 3879. 

[b] It is not negligence per se to 
fail to sound a horn when backing. 
Texas Motor Co. v. Buffington, 134 
Ark. 320, 203 SW 1013. 

94. Texas Motor Co, yv. Buffington, 
supra; Lee v. Donnelly, 95 Vt. 121, 
113° A 42. 

[a] Negligence in backing was 
shown where defendant’s car was 
parked on the right-hand side of the 
street when first observed by the 
driver of plaintiff's car, who was 
then about three hundred feet away 
approaching in the direction in which 
defendant’s car was facing, and plain- 
tiff's driver when about one hundred 
feet away sounded his horn and 
turned to the left side of the street 
to pass, and when plaintiff’s car was 
about ten feet away defendant, sud- 
denly and without warning, backed 
into the street, obliging plaintiff’s 
driver to veer still further to the left, 
as a result of which the plaintiff’s 
car went over an embankment, and 
defendant admitted that he did not 
look in the direction from which plain- 
tiff’s car was approaching and did not 
see it until it was immediately behind 
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° 


cautions must be observed not only when backing 
along a highway but also when backing out into a 
The operator should not back when this 
will interfere with or retard traffic. 

Backing over a street crossing without warning 
is negligence resulting in lability for injury to a 
pedestrian caused therehy.°® 

[§ 650] e. Precautions in Turning.®” 
the driver should look for other vehicles®® approach- 
ing from the rear®® or in the opposite direc- 


In turning, 


him, although he could have seen it 
three hundred feet away if he had 
looked. Lee y. Donnelly, 95 Vt. 121, 
113 A 542. 

Backing out from private premises 
see infra § 759. 

95. Glinco v. Wimer, 88 W. Va. 
508, 107 SI 198. 

96. Grimes v. Thompson, 217 Ky. 
289, 289 SW 290; Askin v. Moulton, 
(Md.) 131 A 82, 84; Kilcoyne v. Metz, 
(Mo. A.) 258 SW 4; Wirth v. Burns, 
229 N. Y. 148, 128 NB. 111. Lamb sv, 
Farrell, 125 Misc. 148, 209 NYS 365. 

“The backing of the automobile, 
without warning, over the space re- 
served for the use of pedestrians 
crossing the street, was in itself an 
act of negligence.” Askin y. Moul- 
ton, supra. 

[a] The rule has been applied: 
(1) To a street crossing where per- 
sons are almost constantly getting on 
and off street cars. Shamp v. Lam- 
bert}-~t42 \MiolsAlL 56 7512 tSWweioe 
(2) Where an automobile struck a 
passenger from a street car passing 
behind it at a regular crossing place. 
Kilcoyne v. Metz, (Mo. A.) 258 SW 
4. (3) Where a truck struck a pedes- 
trian walking at ordinary speed ten 
feet from the curb in clear daylight. 
Wirth v. Burns, 229.) Ni ey. 148128 
NE 111. (4) Where the operator of 
an automobile who had proceeded into 
an intersection when the traffic signal 
was set against him backed his ma- 
chine in obedience to the signal of a 
traffic officer. Grimes v. Thompson, 
217 Ky. 389, 289 SW 290. (5) Where 
a pedestrian was wheeling a baby 
carriage Over a street crossing and 
an automobile backed over the cross- 
ing without warning so that the baby 
carriage was pushed or knocked back 
against an approaching street car and 


_the pedestrian fell or was knocked 


down in the street so near to the 
rail that the street car ran over her. 
Askin v. Moulton, (Md.) 131 A 82, 

97. Turning into: 

Intersecting Street or highway see 

infra §§ 726-729. 

Private- premises see infra § 757. 

98. Cal.—Litherbury v. Kimmet, 
183 Cal. 24, 195 P 660; Forrest v. 
Fink, 71 Cal. A. 34, 234 P 860; Fate 
Vv. Gross, 61 Cal. A. 146, 214 P 465; 
Noce v. San Francisco United RiCow 
53 Cal. A. 512, 200 P 819. 

Mich.—Gates v. Landon, 216 Mich. 
417, 185 NW 723. 

Nev.—Bawden vy. Kuklinski, 48 Ney. 
181, 228 P 588, 232 Pi7382. 

N. Y.—McComb v. Boardman, 199 
App. Div. 229, 191 NYS 874, 

Wash.—Williams v. Thomson, 133 
Wash, 291, 233 P 305. 


99. Ill._Maher v.. Evid, 221° Til. *A, 
cae Koenig v. Semrau, 197 Ill, A. 
La.—Brown’s Succ., 2 La. A. 704. 
Mich.—Belleville v. Ingram, 230 

Mich. 462, 202 NW 945. 
Nev.—Bawden _ v. Kuklinski, 48 


Nev. 181, 228 P 588, 232 P 782. 

N. Y.—-Maddock v. John Mulstein 
Co., 174 App. Div. 876, 159 NYS 675. 

R. I.—McWright v. Providence Tel. 
Co., 181 A 841. 

Tenn.—Gary v. Powell, 8 Tenn, Civ. 
A. 363. 

Wash.—Hartley v. 96 

B. C.—Bloomfield v. Alexander, 32 


Lasater, 
Wash, 407,\165 P 106. 
18, AOR aly) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tion! and signal to any such vehicles his intention of 
changing his course.” He should also look for pedes- 
trians and give a signal or warning to any who may 
be endangered by his change of course.° 
has not the right to make a turn regardless of traffic 
conditions,* but should ascertain that there is suffi- 
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A driver 


cient space for him to turn in safety,> and where 


[a] One driving at the maximum 
rate permitted by law “had not the 
right to assume that no one would 
pass him.’ McWright v. Providence 
Tel, Co CR: 1-) 1sl A, 841, 843. 

[b] Sufficient observation.—Where 
plaintiff, having stopped his_ auto- 
mobile at the side of a road desired 
to preceed in the opposite direction, 
and after starting the engine by 
eranking it looked back of him for 
approaching cars and saw none, and 
then got in the car, released the 
brake, threw out his left hand as a 
signal he was going to turn to the 
left, and within a quarter of a 
minute after his look backward 
started slowly to turn around and go 
in the opposite direction, and his car 
was struck by a car approaching from 
the direction in which he had looked, 
he was not necessarily guilty of con- 
tributory negligence in failing to look 
again. Kaufman v. Sickman, 116 
Wash. 672, 676, 200 P 481 (“Re- 
spondent was in a place with his car 
where he had a right to be. Fifteen 
seconds before starting to turn, he 
looked and saw no car coming from 
the rear. He had the right to assume 
that any other person upon the high- 
way in an automobile would exercise 
due care for his safety. Under the 
evidence in support of his case, he 
showed that he observed the rule of 
the road, or custom, by putting out 
his hand to the left as a signal that 
he was going to turn to the left. Had 
the driver of appellants’ car been 
exercising due care for respondent’s 
safety, instead of at the moment ob- 
Serving a person at the side of the 
road and waving to him, he might 
have seen the signal given by respond- 
ent and averted the collision.... 
We are not willing to lay down the 
rule that a person in an automobile, 
driving across the road under such 
circumstances aS appear to have 
existed in this case, would neces- 
sarily be negligent, aS a matter of 
law, if he did not instantly look be- 
hind him before starting across the 
road’). 

1. Ill.—Koenig v. Semrau,,197 Ill. 
A, 624. 

N. Y.—McComb v. Boardman, 199 
App. Div. 229, 191 NYS 874. 

Pa.—Stubbs v. Edwards, 260 Pa. 75, 
103 A 511. 

R. I.—Walters vy. Connors, 136 A 38. 
, Utah.—Harris v. Parks, 58 Utah 
42, 196 P 1002. 

“It is negligence for one driving a 
motor vehicle on a street to turn, 
without looking, from his side of the 
street, abruptly across the line of 
travel passing in the opposite direc- 
tion on the other side of the street.” 
Rounds v. Fitzgerald, 207 App. Div. 
534, 537, 202° NYS 595 [aff 239 N, Y. 
568 mem, 147 NE 199 mem]. 

2. Cal.—Saltzen v. Associated Oil 
Co., 198 Cal. 157, 244 P 338; Forrest 
Voeninks 71 'Cal-*-ACe 34," 234"P 860; 
Connerly v. Correia, 66 Cal. A. 570, 
226 P 841; Fate v. Gross, 61 Cal. A. 
146, 214 P 465; Noce v. San Francisco 
yee RaaCos bo) Caley Avot 25200 


Tll.— Maher v. Hvid, 221 Ill. A. 629; 
Koenig v. Semrau, 197 Ill. A. 624, 

Ind.—Doering v. Walters, 80 Ind. 
A. 194, 140 NE 74. 

Ky.—White Swan Laundry v. Boyd, 
212 Ky. 747, 279 SW 345; Mendel v. 
Dorman, 202 Ky. 29, 258 SW 936. 

La.—Brown’s Succe., 2 La. A. 704. 

Mass.—Regan v. John lL. Kelly 
Contracting Co., 226 Mass. 58, 114 NE 
726 


Mich.—Gates v. Landon, 216 Mich. 


417, 185 NW 723. é 

Minn.—Stapp v. Jerabek, 144 Minn. 
439, 175 NW 1003. 

Mo.—Wren vy. Suburban Motor 
Transfer Co., (A.) 241 SW 464; Shed- 
ron v. Union Electric Light, etc., Co., 
(A.) 223 SW 760. 

Nev.—Bawden v. Kuklinski, 48 Nev. 
181, 228 P 588, 232 P 782. 

N. Y¥.—McComb v. Boardman, 199 
App. Div. 229, 191 NYS 874; Mad- 
dock v. John Mulstein Co., 174 App. 
Div. 876,-159 NYS 675. 

Or.—Lidfors v. Pflaum, 115 Or. 
142, 206 P 277, 236 P 1059. 

Pa.—Smith v. Yellow Cab Co., 285 
Pa, 229, 182 A 124, 

R. L—McWright v. Providence Tel. 
Co., 131 A 841. 

Tenn.—Gary v. Powell, 8 Tenn. Civ. 
A. 363. 

Utah.—Harris v. Parks, 58 Utah 
42, 196 P 1002. 

Wash.—Williams v. Thomson, 133 
Wash. 291, 238 'P' 305; Hartley  v. 
Lasater, 96 Wash. 407, 165 P 106. 

Ont.—Nugent v. Gunn, 16 OntWN 
145 [app dism 17 OntWN 53]. 

Que.—Liebling v. Tanguay, 33 Que. 
K. B. 119 [motion to appeal dism 33 
Que. K. B. 513]. 

“One making a sudden change in 
the direction in which he is moving 
without warning, so as to turn upon 
and injure another in the enjoyment 
of the same right, is guilty of negli- 
gence and must respond in damages 
therefor. In such case it does not 
matter whether the injured party be 


on foot, on horseback, or riding a 
bicycle, or traveling in any other 
vehicle. The principle is so simple, 


so obvious, and so just that there is, 
ordinarily, little room for doubt as 
to its application. It stands upon the 
same ground which should prevent 
one from casting a rock or dis- 
charging a gun across a busy high- 
way without ascertaining that no one 
is in the path of the missile or noti- 
fying those who may be there, of his 
intention.” Thompson v. Smith, 
(Mo.) 253 SW 1023, 1028. 

[a] Reason for rule.—‘It is well 
known that drivers of cars in the rear 
constantly assume that the machines 
in front and going in like directions 
will keep the same course unless a 
contrary intention is manifested.” 
ot, v. Powell, 8 Tenn. Civ. A. 368, 
366. 

[b] Necessity and custom.—‘“‘The 
necessity for the driver of a motor 
vehicle to signal before turning, and 
particularly before turning to the 
left, is so great, and the practice of 
signaling in such a case is so uni- 
versal and so relied upon, that there 
is no room for a reasonable difference 
of opinion as to the conduct of a 
driver who fails to signal without 
making certain that there is no one 
behind him.” Litherbury v. Kimmet, 
183 Cal. 24, 27, 195 P 660. 

{c] Duty not dependent on gov- 
ernmental regulation.—Nugent iv; 
Gunn, 16 OntWN 145 [app dism 17 
OntWN 53]. 

{d] Failure of a driver to see the 
signal of a driver procéeding in the 
opposite direction that he is about to 
turn is not conclusive of negligence 
on his part. Callahan y. David M. 
Oltarsh Iron Works, 112 NYS 1102 
(both vehicles horse-drawn). 

3. Care required as to pedestrians 
generally see infra § 778. 

4  Boell v, Sullivan, 119 Kan. 637, 
240 P 851; McWright v. Providence 
Teale CourCh Lye LroleAr sae 

5. Cal.— Fate v. Gross, 61 Cal. A. 
146, 214 P 465; Pemberton v. Arny, 


[42 C.J.] 937 


conditions do not permit an immediate safe turn, he 
should slow down® or even stop? until an oppor- 
tunity to make the turn with safety presents itself.® 
Accordingly, an automobilist is negligent where he 
suddenly and without warning turns into the path of 
a vehicle proceeding in the same direction? or in the 


#2 eel, A. 19, 183 P 356. 
an.—Boell v. Sullivan, 119 Kan. 
ie 240 P 851. a 
y.—Mendel v. Dorman, 202 Ky. 29, 
258 SW 936. ‘ oe 

La.—Brown’s Succe., 2 La. A. 704. 

Nev.—Bawden v. Kuklinski, 48 
New 181, ene P 588, 232-P 782: 

enn.—Gary v. Powell, 8 Tenn. Civ, 
A. 363. ba 

6. _Boell v. Sullivan, 119 Kan. 637, 
240 P 851; Bawden v. Kuklinski, 48 
Nev. 181, 228 P 588, 232 P 782. 

7. Boell v. Sullivan, 119 Kan. 637, 
240 P 851; Bawden v. Kuklinski, 48 
Never 18i5 228) PbS 8; 2828 PeaRor 
Smith v. Yellow Cab Co., 285 Pa, 229 
132 A 124, s ; 

8. Boell vy. Sullivan, 119 Kan. 637, 
240 ei 

9. al—PHate v. Gross, (61 Call A, 
ise, 214 P 465. ee 

onn.—Stickney v. 
Conn. 170, 123 Al. Zao 

il.—Maher v. Hvid, 221 Ill. A. 629; 
Koenig v. Semrau, 197 Ill. A. 624. 

La.—Brown’s Succ., 2 La. A. 704. 

Mass.—Regan v. John Li Kelly 
ie Co., 226 Mass, 58, 114 NE 

Minn.—Stapp v. Jerabek, 144 Minn. 
439, 175 NW 10038. 

Mo.—Carr y. St. Louis Auto Supply 
Co., 293 Mo. 562, 239 SW 827; Wren 
v. Suburban Motor Transfer Co., (A.) 
241 SW 464, 

N. Y.—McComb y. Boardman, 199 
ADD.) “Div As 229-6 AOE NS: 1874s 
Schwartz v. Wayne County Produce 
Cory) L257 Mise? 9525.2)! 27 0 WIN Se 479 
(horse-drawn truck). 

Tenn.—Gary v. Powell, 8 Tenn. Civ. 
A. 363. 

B. C.—Bloomfield v, Alexander, 32 
Bee Alo: 

Que.—Liebling v. Tanguay, 33 Que. 
K, B. 119 [motion to appeal dism 33 
Que. K. B:'513]. 

[a] Slowing down and turning.— 
Evidence that defendant, driving a 
truck at twenty miles per hour, and 
knowing that plaintiff was following 
closely behind him, suddenly slowed 
down, and turned to the left, without 
giving the customary hand signal or 
warning, aS a result of which plain- 
tiff ran into the rear of the truck and 
was injured, sustains a finding of 
negligence on the part of defendant. 
Stapp v. Jerabek, 144 Minn, 439, 175 
NW 1008. 

{b] Turning in front of street car. 
—The driver of an automobile is 
negligent where he suddenly and 
without warning turns in front of a 
street car going in the same direction 
and attempts to cross the track, from 
which a collision results, Regan v. 
John L. Kelly Contracting Co., 226 
Mass. 58, 114 NE 726. 

{c] Misleading signal.—Where de- 
fendant slackened his speed, changed 
his course a little to the right, and 
gave a hand signal indicating his in- 
tention to park his machine at the 
curb, and moved on toward -the curb 
until within three or four feet of it, 
and then, without giving any other 
warning or signal, turned his ma- 
chine sharply to the left, following 
the line of a circle, and evidently in- 
tending to turn around in the street, 
and collided with plaintiff, who had 
been traveling behind him on a motor- 
cycle, defendant was negligent. Fate 
v. Gross, 61 Cal. A. 146, 214 P 465. 

[d] Injury to third vehicle.— 
Where the driver of defendant’s truck 
made a left turn directly in front of 
a fire truck, the driver of which, to 
avoid a collision, swerved to the left, 
and ran into plaintiff's truck which 
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opposite direction,’° or where he turns and runs into 
another vehicle’! or a pedestrian.!? 
not, however, required to refrain from turning until 
he may do so without obliging other vehicles to 
lessen their speed,!? and if there is room to make 
the turn safely and he has properly signaled his in- 
tention he is not lable for an accident caused by 
the driver of a vehicle following him failing to see 
or to observe his signal and attempting to pass while 


he is making the turn.* 
A change of course or position 


was on the opposite side of the street, 
defendant was liable for the damage 
to plaintiff’s truck. Schwartz Vv. 
Wayne County Produce Co., 125 Misc. 
252, 210 NYS 479 (defendant’s truck 
was horse-drawn). 

10. Cal.—Kelley v. Hodge Transp. 
System, 197 Cal. 598, 242 P76. 

Ill. Koenig v. Semrau, 197 Ill, A. 
624. 

Kan.—Boell v. Sullivan, 119 Kan. 


637, 240 P 851. ; 
French, 121 Me. 4, 


Me.—Fernald v. 

115 A 420. 

Mich.—Alt v. Konkle, 211 NW 661. 

Mo.—Thompson v. Smith, 253 SW 
1023; Trimble v. Price, (A.) 282 SW 
89; Adolf v. Brown, 213 Mo, A. 406, 
255 SW 947; Heryford v. Spitcaufsky, 
(A.) 200 SW 123. 

N. Y.—Rounds vy. Fitzgerald, 207 
App. Div. 534, 202 NYS 595 [aff 239 
N. Y. 568 mem, 147 NE 199 mem]; 
McComb v. Boardman, 199 App. Div. 
229, 191 NYS 874. 

Pa.—Stubbs v. Edwards, 260 Pa. 75, 
103 A 511. 

Utah.—Harris v. Parks, 58 Utah 
42, 196 P 1002. ; : 

Wash.—Boeing v. Gottstein Furni- 
ture Co., 115 Wash. 70, 196 P 575. 

a] 
intia's automobile and defend- 
ant’S automobile were approaching 
each other in opposite directions and 
defendant’s driver made a signal by 
extending his hand, which signal 
would not indicate anything more 
than that he was about to change his 
course or stop without definitely in- 
dicating his intention, and without 
other warning defendant’s. driver 
turned abruptly to his left directly 
across the path of plaintiff's car, de- 
fendant’s driver was negligent. 
Rounds v. Fitzgerald, 207 App. Div. 
534, 202 NYS 595 [aff 239 N. Y. 568 
mem, 147 NE 199 mem]. 

,{b] Turning into path of motor 
eycle.—Where defendant, driving ata 
rate of from fifteen to twenty miles 
an hour, without warning turned 
directly across the street into the 
path of a motor cycle approaching in 
the opposite direction, this constituted 
negligence rendering defendant liable 
for the resulting collision. Harris v. 
Parks, 58 Utah 42, 196 P 1002. 

[c] Rule applies in favor of 
bicycles.—Freedman v. Denhalter 
Bottling Co., 54 Utah 513, 182 P 843. 

[d] Cutting through traffic in op- 
posite direction.—Plaintiff was riding 
his bicycle westward along a street 
on which there was a stream of west- 
bound traffic. He rode close to the 
curb, at a speed of about ten miles an 
hour, permitting the automobiles to 
pass him. Defendant lived about the 
center of a block on the north side of 
the street. Returning home, driving 
east, he stopped his car for a time on 
the south side of the street awaiting 
an opportunity to enter. When he at- 
tempted to enter his driveway, and 
at about the instant that the front of 
his car was leaving the street, plain- 
tiff collided with defendant's car, It 
was held that a verdict finding de- 
fendant negligent was justified. Alt 
vy. Konkle, (Mich.) 211 NW 661. 

{e] Other driver not chargeable 
with contributory negligence.—(1) 
Where plaintiff was riding a motor 


Unintelligible signal.— Where’ 
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may require the same precautions as an actual 
turn!® where the change is substantial so as to in- 
volve possible danger to other users of the high- 
way;1° but a driver is not required to proceed al- 
ways in an absolutely straight line,’” and hence, a 
slight swerving or change of course without looking 
out for vehicles in the rear and without signaling 
intention is not negligence.1® 

Where a turn involves backing, the operator must 


use care not to back into vehicles passing along the 


on the highway 


cycle at a speed of about ten miles 
per hour, five feet from the curb of a 
street thirty feet wide, and defendant, 
traveling in the opposite direction at 
the rate of about fifteen miles per 
hour, turned directly across plaintiff's 
path in order to enter. private 
premises, and plaintiff, turning to 
the left to pass in the rear of defend- 
ant’s car, struck his leg against the 
rear bumper, plaintiff was not guilty 
of contributory negligence. Trimble 
v. Price, (Mo. A.) 282 Sw. 89. (2) 
Where plaintiff was riding his motor 
cycle on the right-hand side of the 
road and defendant, who had been 
driving his automobile in the op- 
posite direction, suddenly and with- 
out warning turned across the road 
into plaintiff's line of travel, ana 
plaintiff, as soon as he realized the 
danger, attempted. to stop his motor 
cycle and in so doing was thrown 
from his seat and under the car, 
plaintiff was not negligent as matter 
of law, but the question of contribu- 
tory negligence was for the jury. 
McComb vy. Boardman, 199 App, Div. 
229 LOLEN Yosh 7.4. 

11. U. S.—Jacoby v. Kelley, 296 
Fed. 590. 

Cal.—Herrick v. Oakland Motor 
Co., 29 Cal. A. 414, 155 P 1006. 

Ky.—Campbell vy. Dreher, 110 SW 
353, 33 KyL 444. 

La.—Keller v. Jos. 
gine Co., 1 La. A. 61. 

Minn.—Elvidge v. Stronge, etce., 
Co., 148 Minn. 185, 181 NW 346 
(proceeding in same direction). 

Utah.—Freedman Vv. Denhalter 
Bottling Co., 54 Utah 513, 182 P 843. 

{a] Nature of collision imma- 
terial.— Where a collision is caused 
by the driver of an automobile neg- 
ligently turning across the street, it 
is immaterial whether his vehicle ran 
into the other vehicle or turned into 
the path of such vehicle so that the 
latter ran into his vehicle. Freed- 
man v. Denhalter Bottling Co., 54 
Utah 513, 182 P 843. 

[b] Rule applies to collisions with 
bicycles.—Campbell v. Dreher, 110 
SW 3:53, 33 KyL 444; Freedman v. 
Denhalter Bottling Co., 54 Utah 513, 
182 P 843. 

12. Gallagher v. Schutte Lumber 
Co., (Mo. A.) 273 SW. 218; Arnold v. 
McKelvey, 253 Pa. 324, 98 A 559. 

{a] Ilustration.—Where a pedes- 
trian crossing a street diagonally at 
a point between intersections, on 
seeing an approaching car, stopped at 
a place of safety to allow it to pass, 
and would not have been injured if 
the car had proceeded on its course, 
but the driver turned to speak to 
some one in the car and at the same 
time the car changed its direction 
toward such pedestrian and ran into 
him before he was able to get out of 
the way, Such pedestrian is entitled 
to recovery for injuries received. 
Arnold v. McKelvey, 253 Pa. 324, 98 
A559. 

13. Ackerman vy. Fifth Ave. Coach 
Co., 175 App. Div. 508, 162 NYS 49. 

14. Wingert vy. Cohill, 1386 Md. 
399, 110 A 857. 

15. Cal.—Forrest v. Fink, 71 Cal. 
A. 34, 234 P 860. 

Mich.—Belleville v. Ingram, 230 
Mich. 462, 202 NW 945; Gates v. Lan- 


Reid Gas En- 


street?® and where an operator backs his ear as 


don, 216 Mich. 417, 185 NW 723. 

N. Y.—Maddock v. John Mulstein 
Co., 174 App. Div. 876, 159 NYS 675. 

Oh.—Richards y. Cleveland Jewish 
Orphan Home, (A.) 154 NE 61. 

Pa.—Zandras v. Moffett, 286 Pa. 
477, 480, 133 A 817, 47 ALR 699; 
pegeld v. McKelvey, 253 Pa. 324, 98 A 
559. 

_ “Tf a driver suddenly shifts his 
line of travel, causing the one in the 
rear to turn away aS a consequence 
of the sudden emergency, the former 
may be said, under proper circum- 
stances, to have failed to use reason- 


able care, and held responsible for 
loss resulting.” Zandras v. Moffett, 
supra. 


“Conceding his right to use any 
portion of the highway open to him 
and which circumstances, or his de- 
sires, may prompt him to use, his 
rights were necessarily subject to 
equal rights on the part of other 
users of the highway, and in passing 
from one side to the other he was 
bound to do so with proper regard 
to the rights and safety of others.” 
Piper v. Adams Express Co., 270 Pa. 
54, 60, 113 A 562. 

16. Richards v. Cleveland Jewish 
Orphan Home, (Oh. A.) 154 NE 61; 
i eguaerd v. Alexander, 32 B. G 

[a] Turning out of line of traffic. 
—Although a pedestrian sees or 
should see an automobile approach- 
ing in a line of traffic he can have no 
knowledge of the intention of the 
driver to change his direction and 
turn out of the general line of traffic 
and hence the driver should sound 
his horn as a warning of such turn. 
Richards v. Cleveland Jewish Orphan 
Home, (Oh. A.) 154 NE 61. 

[b] Swerving to left to make 
right turn—Where a jitney was 
about to pass on the left side of a 
truck going in the same direction 
when the truck swerved sharply to 
the left in order to make a right 
turn into a driveway on the right side 
of the road upon which they were 
driving, and in so swerving to the 
left the truck drove the jitney into 
the curb on the left, and plaintiff, — 
who was a passenger in the jit- 
ney, was severely injured, there was 
negligence on the part of the driver 
of the truck in crossing the line of 
traffic without having regard to those 
coming behind and in failing to give 
warning of his intention to do so. 
Bloomfield vy. Alexander, 32 B. C. 110. 

17. See cases infra note 18. 

18 Noce v. San Francisco United 
R. Co., 53 Cal. A, 512, 517, 200 P 819. 

“We think a practical and reason- 
able construction of this provision 
would not require the driver of a 
vehicle upon every deviation from a 
direct course ahead to look back to 
ascertain the condition of traffic be- 
hind him. This particular situation 
would be covered by his duty to use 
ordinary care, and whether or not he 
did so would be for the jury to de- 
cide upon the particular circum- 
stances of the case.’”’ Noce v. San 
Francisco United R. Co., supra [quot 
Forrest v.. Kink, ,, 71 ‘Cal, ~A, 34) (234 
P 860, 861]. 

19. Robinson y, 


McCarthy, 
Me. 559, 122 A 554, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. © 
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the first movement toward making a turn, he should 
give the statutory signal of intention to turn.”° 
Turning a parked car into the street involves the 
necessity of a lookout? and of a signal of inten- 
tion ;22 and a driver is negligent where he suddenly 
starts his parked car and turns it toward street car 
tracks in the middle of the street without looking 
for the approach of a street car or giving any warn- 
ing of his intention to drive upon the tracks, and 
drives against the side of an approaching street 
car,2? or where he starts his car and immediately 
turns to his left directly in the path of another 
motor vehicle which is approaching from his rear.*4 
[§ 651] f. Lack of Care as Proximate or Con- 
tributing Cause of Injury. An operator who fails 
to observe reasonable care in stopping, turning, or 
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negligence.”* 


backing is liable for injuries proximately resulting 


20. Doering v. Walters, 80 
194, 140 NE 74. 


Ind. A. 


cae Wallin v. Katz, 86 Pa. Super. 
581. 

22. Wallin v. Katz, 86 Pa. Super. 
581, 

23. Wallin v. Katz, 86 Pa. Super. 


581 (street car traveling in same di- 
rection as automobile). 

24, Burnham v. Williams, 198 Mo. 
ASersy 194 Sw ‘T5L: 

25. Cal.—Donat v. Dillon, 192 Cal. 
4369) 2245 P° 193) 

Colo.—Oliver v. Weaver, 72 Colo. 
540, 212 P 978. 

Ill. Koenig v. Semrau, 197 Ill. A. 
624; Pierson v. Lyon, 150 Ill. A. 116 
[aff 243 Ill. 370, 90 NE 693]. 

Iowa.—Ford v. Des Moines _ Ice, 
etc., Co., 187 Iowa 729, 174 NW 486. 

Kan.—Boell v. Sullivan, 119 Kan. 
637, 240 P: 851. 

La.—Brown’s Succe., 2 La. A. 704. 

Mo.—Carr v. St. Louis Auto Supply 


Co., 293 Mo. 562, 239 SW 827; Wil- 
Se v. Kansas City, (A.) 177 SW 
7 


N. Y.—McComb v. Boardman, 199 


App. Div. 229, 191 NYS 874. 

Tenn.—Gary v. Powell, 
Civ. A. 363. 

Ont.—Nugent v. Gunn, 16 OntWN 
145 [app dism 17 OntWN 53]. 

Que.—Liebling v. Tanguay, 33 Que. 
K. B. 119 [motion to appeal dism 33 
Que. K. B. 513]. 

[a] Injury to a guest in the car is 
within the rule. Donat v. Dillon, 192 
Cal. 426, 221 P 193. ° Liability of op- 
erator for injury to occupant of car 
generally see infra § 802 et seq. 

26. Texas Motor Co. v. Buffington, 
134 Ark. 320, 203 SW 1013. 

27. Texas Motor Co. v. Buffington, 
supra; Brown’s Succ., 2 La. A. 704. 

Contributory negligence generally 
see infra §§ 906-964. 

23. Maher v. Hvid, 221 Ill. A. 629; 
Clark v. Weathers, 178 Iowa 97, 159 
NW 585; Maddock v. John Mulstein 


8 Tenn. 


Co., 174 App. Div. 876, 159 NYS 
675. 

29. Belisle v. Lisk, 16 F. (2d) 
261; Bawden _v. Kuklinski, 48 Nev. 


181, 189, 228 P 588, 232 P 782. 

“The fact that the plaintiff did not 
look back is not material, unless such 
failure was the proximate cause of 
the accident. And just here we may 
observe that no careful driver will 
follow an automobile to its left and 
close to it in approaching an inter- 
section without. keeping his car un- 
der control. If any other rule be 
sanctioned, a reckless, malicious 
driver may keep the forward car 
from making a turn to the left for 
miles, and looking back will not:alter 
the situation. No construction should 
be placed upon an ordinance permit- 
ting such a thing to happen, except 
when absolutely necessary. Upon 
the following car is imposed a re- 
ciprocal duty—one which cannot be 
escaped—that of driving cautiously 
and watching for signals.” Bawden 
v. Kuklinski, supra. ~ 

[a] Failure to give a. signal hbe- 


fore stopping is not a contributing 
cause to an automobile being run 
into by another automobile which 
was following it, the driver of which 
did not see it until after it had 


ia dda Belisle vy. Lisk, 16 F. (2d) 
“30. U. S.—Jacoby v. Kelley, 296 
Fed. 590. 


Cal.—Dam vy. Bond, (A.) 251 P 818. 
Cd v. Louis, 204 Ill. A. 

Iowa.—Kemmish vy. McCoid, 193 
Iowa 958, 180 NW 628. 

Ky.—Robson v. Zumstein Taxicab 
Co., 198 Ky. 365, 248 SW 872; Barnes 
vy. Eastin, 190 Ky. 392, 227 SW 578. 

La.—Castille v. Richard, 157 La. 
274, 102 S 398, 37 ALR 586. 

Me.—Savoy v. McLeod, 111 Me. 234, 
88 A 721, 48 LRANS 971. 

Md.—Dwyer v. Chew, 131 A 350. 

Mich.—WNiedzinski y. Coryell, 215 
Mich. 498, 184 NW 476, 478. 

Minn.—Brutscher v. Jacobson, 150 
Minn, 444, 185 NW 934. 

Mo.—Dixon v. Boeving, (A.) 208 
SW 279. 

N. J.—Spawn v. Goldberg, 94 N. J. 
E3'85,) 110 AL 565. 


Pa.—Hoover v. Reichard, 63 Pa. 
Super. 517. 

Utah.—Begeges v. Clayton, 40 Utah 
Seo pees h, 

Eng.—Logan vy. O’Donnell, [1925] 


ae, 20), 

Sask.—Mason v. Ellis, 15 Sask. L. 
425, 68 DomLR 395, [1923] 2 West 
Wkly 688. ; 

[a] “Each party must reasonably 
regulate his speed so as to allow the 
other to turn out.’’ Hoover v. Reich- 
ard, 63 Pa. Super. 517, 519. 

[b] Statutory precautions.—Under 
a Statute requiring a motorist reason- 
ably to turn to the right and give a 
team proceeding in the opposite direc- 
tion one half of the way, and to take 
other precautions if reasonably nec- 
essary, a motorist fulfills his statu- 
tory duty if he adopts all the precau- 
tions which, under the circumstances, 
seem to him most reasonable, al- 
though he does not adopt all the pre- 
cautions Suggested by the statute, 


the question of negligence in such 
case being for the jury. Beggs v. 
Clayton, 40 Utah 389, 397, 121 P 7 


(on application for rehearing the 
court explained its decision as fol- 
lows: “By what we said in the opin- 
jon with regard to certain provisions 
of the statute, we did not mean to be 
understood as holding that, where 
the statute positively directs an act 
or prohibits it, a violation of such a 
provision would not constitute negli- 
gence. In making the statement in 
the original opinion, we referred only 
to such portions of the statute as re- 
quire certain acts or conduct to be 
‘reasonable,’ or -which otherwise 
qualified the acts or conduct referred 
to ee the circumstances prevail- 
ing’). 

[c] Circumstances constituting 
negligence.—Plaintiff was driving on 
his left-hand side of the road. Ap- 


[42 C.J.] 939 


therefrom,?°> but his lack of care does not impose 
upon him liability for injuries which were not prox- 
imately caused thereby*® or give the person injured 
a right to recover regardless of his own contributory 
Lack of reasonable care in such move- 
ments may also preclude recovery for a collision 
of which it was a contributing cause,?* but it does 
not prevent recovery where it was not a contributing 
cause of the injury.” 

[§ 652] 7. Vehicles Traveling in Opposite Direc- 
tions—a. In General. 
bile is bound to exercise reasonable care to avoid 
injury to vehicles approaching in the opposite di- 
rection and their occupants.*° 
the universal rule is that vehicles approaching each 
other in opposite directions shall keep to the right.*t 


The operator of an automo- 


In the United States 


proaching in the opposite direction, 
and in the order named, were a four- 
horse team drawing a cook wagon, 
a spring wagon and a cart, a two- 
horse team drawing a wagon to the 
rear of which two cows were tied, 
and a truck which was about fifty 
feet in the rear of the two-horse 
wagon. Plaintiff continued on his 
left-hand side of the highway until 
within a very short distance of the 
first team and then turned out and 
ran alongside of it at a speed in 
excess of thirty miles an, hour and 
passed the cook wagon where his 
view of the highway was limited to 
a very few feet, and proceeded with- 
out slackening speed until he came 
into collision with defendant’s auto- 
mobile, which had come up behind 
the teams and the truck and turned 
out to pass them. It was held that 
plaintiff was guilty of negligence 
which barred any recovery by him. 
Dam v. Bond, (Cal. A.) 251 P 818. 

{d] Driving into team.—Where 
defendant, driving his automobile, 
signaled to the driver of a team ap- 
proaching in the opposite direction 
to get out of the way but the team 
continued in a direct course and de- 
fendant ran directly into it, although 
there was plenty of room to pass 
without a collision, and although he 
could have stopped his car before 
reaching the team, defendant was 
negligent. Savoy v. Mcleod, 111 Me. 
234, 88 A 721, 48 LRANS 971. 

31. U. S.—Jacoby v. Kelley, 296 
Fed. 590. 

Ala.—Morrison v. Clark, 196 Ala, 
670, 72 S 305. 

Ark.—Bean v. Coffee, 169 Ark. 
1052, 277 SW 522; Carter v. Brown, 
136 Ark. 23, 206 SW 71. 

Cal.—Raymond v. Hill, 168 Cal. 473, 
143 P 743. 

Conn.—Irwin v. Judge, 


81 Conn, 
492, 71 A 572. Zsa 


Del—Lemmon v. Broadwater, 30 
Del. 472, 108 A 278. 
Ida.—Cupples Mercantile Co. v 


Bow, 32 Ida. 774, 189 P 48, 24 ALR 

Ill.—Williams v. Louis, 204 Ill, A. 
62; 67) feit ‘Cye]. 

Ind.—Reitz v. Hodgkins, 

163, 112 NE 3886. 

Jowa.—Hamilton v. Young, 185 
Iowa 1160, 171 NW 694; Buzick v. 
Todman, 179 Iowa 1019, 162 NW 259: 
Walterick v. Hamilton, 179 Iowa 607, 
161 NW 684; Needy v. Littlejohn, 137 
tewa SOA iy Mb op 483. 

an.—Zinn v. Updegraff, 11 a 
25 elo we Sales ~ pets: 


185 Ind. 


Me.—Bragdon vy. Kellogg, 118 5 
42, 105 A 433, 6 ALR 669" pe 
Mass.—Rice vy. Lowell Buick Co., 
229 Mass. 53, 118 NE 185. 
Mich.—Vercruysse v. Ulaga, 229 
Mich. 49, 201 NW 192. 
Minn.—Lahiff v. McAloon, 152 


Minn. 517, 189 NW 435. 
Mo.—Albright -v. Joplin Oil Co., 

206 Mo. A. 412, 229 SW 829; Colum- 

bia Taxicab Co, v. Roemmich, (A,) 


208 SW 859, 
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This rule is based on custom,*? exists independent 
of any statutory provisions®* and applies to vehicles 
The duty of each driver un- 
der such circumstances is to allow the other vehicle 
room for a clear passage,?® by turning or keeping 
his vehicle to the right of the center of the traveled 


of every character.** 


Pa.—Hazzard v. Carstairs, 244 Pa. 
122, 90 A 556. 

Ss. C.—Sims v. Hleazer, 116 S. C. 41, 
106 SE 854, 24 ALR 1293. 

Tex.—Auto Sales Co. v. 
(Civ. A.) 194 SW 1021. 

Utah.—Staton vy. Western Macaroni 
Mfg. Co., 52 Utah 426, 174 P 821. 

Vt.—Tyrrell y. Goslant, 93 Vt. 63, 
106 A 585. 

Va.—Lavenstein v. Maile, 132 ie 

44, 


Bland, 


ee ae v. Doyle, 130 Va. 392, 
SE 6. 

Wis.—John v. Pierce, 172 Wis. 
178 NW 297. 2 

See Highways § 415. 

fa] “Public policy has declared 
that a rule is to be maintained of 
passing to the right.” John v. Pierce, 
172 Wis.-44, 51, 178 NW 297. 


[b] Rule applies at street inter- 
sections.—_Reitz v. Hodgkins, 185 
Ind. 163, 112 NE 386. 

g2. Columbia Taxicab Co. Vv. 
Roemmich, (Mo. A.) 208 SW _ 859, 
861. ; 


“Hor many years the law of the 
road in this country has universally 
required all manner of vehicles to 
keep to the right.” Columbia Taxi- 
cab Co. v. Roemmich, supra. 


33. Columbia Taxicab Co; v. 
Roemmich, supra; Hoover v. Reich- 
ard, 63 Pa. Super. 517, 519; Seger- 


strom vy. Lawrence, 64 Wash. 245, 116 


R876. 
34. Morrison v. Clark, 196 Ala. 
GTO 6rd 72S 305 Citi is) generally. 


accepted that vehicles, whether au- 
tomobiles, horse-drawn conveyances, 
or bicycles, when meeting on the 
highways, must turn seasonably to 
the right of the center of the trav- 
eled portion of the highway in order 
to give each other room to pass’’). 

35. Conn.—Irwin v. Judge, 81 
Conn. 492, 71 A 572. : 

Ga.—Roberts v. Phillips, 35 Ga. A. 
743, 134 SE 837. 

Kan.—Zinn v. Updegraff, 113 Kan. 
Qo o2ks) e816. 

Minn.—Lahiff v. McAloon, 152 
Minn, 517, 189 NW 435; Keane v. 
Butner, 150 Minn. 90, 184 NW 571. 

Mo.—Edwards vy. Yarbrough, (A.) 
201 SW 972. 

ING oY Mark. Vv. Oh ritschya 1950 N2 ly. 
282, 284, 88 NE 380, 133 AmSR 800, 
22 LRANS 632. 

Wash.—Geitner v. Stephenson, 137 
Wash. 464, 242 P 1099. 

“When two cars meet, it is the 
duty of each so far as practicable to 

“yield to the other the space and op- 

portunity necessary for its safe and 
convenient passage.” Mark v. 
Fritsch, supra. 

36. Ala.—Morrison vy. Clark, 196 
Ala. 670, 72 S 305. 

Cal.—Blackwell v. American Film 
Go., 48 Gal. A. 681, 192°P) 1895 Stohl- 
man v. Martin, 28 Cal. A. 338, 152 
Pp 319; Slaughter v. Goldberg, 26 Cal. 
PAS, lia, ee 9 Oe 

Conn.—Tower v. Camp, 103 Conn. 
41, 130 A 86; Lamke v. Harty Bros. 
Trucking Co., 96 Conn. 505, 114 A 533; 
Allen v. Pearson, 89 Conn, 401, 94 A 
277. 

Del.—Lemmon v. Broadwater, 30 
Del. 472, 108 A 273; Simeone y. Lind- 
say, 22 Del. 224, 65 A 778. 

Ga.—McGee v. Young, 132 Ga. 606, 
64 SE 689; Roberts v. Phillips, 35 Ga. 
A.) 7435°134 SE 837; Hornbrook’ v. 
Reed, 35 Ga. A. 425, 133 SE 264. 

Ind.—Reitz v. Hodgkins, 185 Ind. 
1638, 112 NE 386; Carter v. Caldwell, 
183 Ind. 434, 109 NE 355. 

Iowa.—Hamilton v. Young, 185 
Towa 1160, 171 NW 694; Dircks v. 
Tonne, 183 Iowa 4038, 167 NW 103; 
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Baker v. Zimmerman, 179 Iowa 272, 
161 NW 479; Needy v. Littlejohn, 137 
Iowa 704, 115 NW 483. 

Kan.—Zinn v. Updegraff, 113 Kan. 
25, 213 P 816; Ternes v. Giles, 93 Kan. 
435, 144 P 1014; Giles v. Ternes, 93 
Kan. 140, 143 P 491. 

Ky.—Louisville Auto Supply Co. 
v. Irvine, 212 Ky. 60, 278 SW 149. 

La.—Potter v. Glassell, 146 La. 687, 
Spine 898; ‘Smith’ v.. Crow, )i) Wa. A: 
659. 

Me.—American Mut. Liability Ins. 
Co. v. Witham, 124 Me. 240, 127 A 
719; Fernald v. French, 121 Me. 4, 
115 A 420; Bragdon v. Kellogg, 118 
Me. 42, 105 A 433, 6 ALR 669; Skene 
v. Graham, 114 Me. 229, 95 A 950. 

Mass.—Rice v. Lowell Buick Co., 
229 Mass. 53, 118 NE 185. 

Mich.—Russell v. Twiss, 224 Mich. 
532, 194 NW 977; Corey v. Hartel, 216 
Mich. 675, 185 NW 748. 

Minn.—Lahiff v. McAloon, 152 
Minn. 517,189 NW 435; Keane v. 
Butner, 150 Minn. 90, 184 NW 571; 
Morken v. St. Pierre, 147 Minn. 106, 
179 NW 681, 180 NW 215; Chase v. 
Tingdale, 127 Minn. 401, 149 NW 654. 

Miss.—Flynt v. Fondren, 122 Miss. 
248, 84 S 188. 

Mo.—Darnell v. Ransdall, (A.) 277 
SW 872; Roy v. North Kansas. City 
Dev. Co., (A.) 209 SW 990; Columbia 
Taxicab Co. v. Roemmich, (A.) 208 
SW 859; Edwards v. Yarbrough, (A.) 
201 SW 972; Harris v. Pew, 185 Mo. 
A. 275, 170 SW 344; McFern v. Gard- 
ner, 121 Mo. A. 1, 97 SW 972. 

Mont.—McGinnis v. Phillips, 62 
Mont. 223, 205 P 215; Savage v. 
Boyce, 53 Mont. 470, 164 P 887. 

N. H.—Silver v. Jones, 81 N. H. 
297, 126 A. 13. 

N. J.—State v. Unwin, 75 N. J. L. 
500 68 Ast Pati as ING, PL7e5 29, 
64 A 163]. 

N. Y.—Peters v. Cuneo, 123 App. 
Div. 740, 108 NYS 264; Wright v. 
Fleischman, 41 Misc. 533, 85 NYS 


62. 

N. C.—Goodrich v. Matthews, 177 
IN Cael. 89S Siig 29) 

Pa.—Casey v. Boyer,. 270 Pa. 492, 
113 A 364; Hazzard vy. Carstairs, 244 
Pa. 122, 90 A 556 (pass to the right); 
Hoover v. Reichard, 63 Pa. Super. 
517. 

S. C.—DeLorme v. Stauss, 127 S. C. 
459, 121 SE 370; Sims v. Bleazer, 116 
Ss. C. 41, 106 SE 854, 24 ALR 1293; 
Walker v. Lee, 115 S. C. 495, 106 SE 


682. 

S. D.—Schnabel v. Kafer, 39 S. D. 
70, 162 NW 935. 

Tex.—Auto Sales Co. v. Bland, 


(Civ. A.) 194 SW 1021. 

Utah.—Staton v. Western Maca- 
roni Mfg. Co., 52 Utah 426, 174 P 821. 

Vt.—Thayer v. Glynn, 93 Vt. 257, 
106 A 834. 

Ege Pee apace 2 v. Maile, 132 SE 

4. 

Wash.—Geitner v. Stephenson, 137 
Wash. 464, 242, P 41099; Gray ov. 
Burkhalter, 1233 Wash. 246, 233 P 
313; Criez v. Sunset Motor Co., 123 
Wash. 604, 213 P 7; Boeing v. Gott- 
stein Furniture Co., 115 Wash. 70, 
196 P 575; McCreedy v. Fournier, 113 
Wash. 351, 194 P 398; Marton y. 
Pickrell, 112°Wash., 117, 192) Py 101, 
17 ALR 68; Luger v. Windell, 110 
Wash. 22, 187 P 407; Zuccone v. Main 
Fish Co., 104 Wash. 441, 177 P 314; 
Paton v. Cashmere Warehouse, etc., 
Co., 104 Wash. 414, 176 P 544; Seger- 
strom v. Lawrence, 64 Wash. 245, 116 
P 876; Ballard v. Collins, 63 Wash. 
493, 115 P 1050. 

W. Va.—Swiger v. Runnion, 90 W. 
Va. 322, 111 SE 318. 
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portion of the highway.°° A driver who is already 
in such position on the highway should maintain 
such position until the other vehicle has passed,** 
and a driver who is in the center or on the left-hand 
side of the road*® should turn to the right of the 
center®® in ample time to permit the other vehicle 


Wis.—Zillmer v. Delsmann, 212 
NW 268; John y. Pierce, 172 Wis. 44, 
178 NW 297. 

“Tt is the duty of a person oper- 
ating a motor vehicle on a public 
highway upon meeting another vehi- 
cle to reasonably turn to the right of 
the center of the highway so that 
such vehicle may pass with safety 
and without interference.’”’ Lemmon 
Me sear eras ae 30 Del. 472, 476, 108 A 

73. 

37- Cal.—Oberholzer v. Hubbell, 
36 Cal. A: 16, 171 P 436; Herrick vy. 
Oakland Motor Co., 29 Cal. A. 414, 155 
P 1006. 

Ky.—Williams v. Schmidt, 213 Ky. 
122, 280 SW 494. 
pean: Hazzard v. Edwards, 2 La. A. 

Utah.—Freedman v. Denhalter 
Bottling Co., 54 Utah 513, 182 P 843. 

Wis.—Zillmer v. Delsmann, 212 NW 


268; Anderson v. Sparks, 142 Wis. 
398, 125 NW 925. 
“It is certainly negligence ... for 


the driver in passing another vehicle 
to leave his side of the highway and 
drive past the center of the roadway 
and in line of the vehicle he is at- 
tempting to pass.” Williams v. 
eohuniat 213, Ky. 122, 125,280 SW 

[a] Swerving from right.—Where 
plaintiff was driving at moderate 
speed on the right side of the road, 
when defendant’s car, being driven at 
excessive speed, Swerved from its 
own right side and struck plaintiff’s 
car, defendant was liable for the 


damage. Hazzard v. Edwards, 2 La. 
A. 514. 
{[b] Where a driver suddenly 


Swerves his car from its own side of 
the road where he is traveling at 
high speed, and runs into the side 
of a car traveling in the opposite 
direction on its own right side, he is 
guilty of negligence. Keller v. Jos. 
Reid Gas Engine Cot, ea atAleGie 

{c] Driving to wrong side.— 
Where defendant left his side of road 
and drove over to the other side with- 
out warning, he was guilty of negli- 
gence and responsible for a resulting 
collision. Jameson y. Standard Oil 
Co., 2 La. A. 419. 

38. Right to use any part of high- 
way. ope Sup he § 612. 

< al.Farrar v. Whi 

Cala, 1235223, Po: SP e 

Ida.—Cupples Mercantile Co. v. 
ree 32 Ida. 774, 189 P 48, 24 ALR 

Iowa.—Hubbard v. Bartholomew, 
nes Iowa 58, 144 NW 13, 49 LRANS 


Md.—Kaline y. Davidson, 14 

220, 126 A 68. Ce 
ass.—Johnson v. Shaw, 204 M i 

165, 90 NE 518. ere 

Minn.—Brutscher vy. Jacobs 
Minn. 444, 185 NW 934. SEN dan 
a Seated 2 v. Wilcox, (A.) 224 SW 
od. 

Utah.—Staton v. Western Macaroni 
Mfg. Co., 52 Utah 426, 174 P 8921. 

W. Va.—Ewing v. Chapman, 91 W. 
alae ce SE 158. 

is.—Anderson v. Sparks, 142 is. 

398, 125 NW 925. = A: 

Eng.—Wallace v. Bergius, 52 Se. L. 
Rep. 130, 7 BRC 692 (under British 
rule drivers should turn to left), 

Alta.—Flett v. Sanford, 21 Alta. 
L. 517, [1925] 4 DomLR 730, [1925] 
3. WestWkly 648 [allowing app 
[1925] 4 DomLR 136, [1925] 3 West 
Wkly 174]. 

Ont.—Wallace v. Davis, 31 OntWN 
202; Smith v. Cowan, 31 OntWN 110. 

“True, the statutes do not forbid 


For later cases, developments and changes.in the law see cumu.ative Annotations, same title, page and note number, 


a 
*§§€ 652-654] 


to pass freely without the necessity of slackening 
It is not negligence as matter of law 
for the operator of a vehicle, keeping to his right- 
hand side of the road, to attempt to pass a vehicle 
traveling in the opposite direction where it appears 
reasonably safe to do so, although the driver of the 
latter vehicle does not turn to his own right-hand 


its speed.4° 


side of the road as he should.*+ 


In Great Britain the rule is that vehicles travel- 
ing in opposite directions shall keep to the left in 


1 42 
passing. 


In Canada the English rule of keeping to the left 
was formerly recognized,*® but has now been uni- 
versally abrogated in favor of the American rule 
of keeping to the right when passing vehicles trav- 


eling in the opposite direction.** 


[§ 653] b, Governmental Regulations—(1) Keep- 
The rule requiring vehicles meeting 
and passing in opposite directions to keep to the 
right is very generally embodied in statutes or ordi- 
nances regulating traffic,t® violation of which is 


ing to Right. 


one from traveling upon any part of 
the road which best suits his pleasure 
and convenience; but, when doing so, 
he must at all times be regardful of 
those who are passing or seeking to 
pass in the opposite direction and 
‘seasonably turn to the right,’ so as 
to give the other half of the traveled 
road ‘whenever it can be done in 
safety.” Staton v. Western Maca- 
roni Mfg. Co., 52 Utah 426, 433, 174 P 
$21. 


40. Ala.—Morrison v. Clark, 196 
Ala. 670, 72 S 305. 

Colo.—Martin v. Carruthers, 69 
Colo. 464, 195 P ‘105. : 

Conn.—Tower v. Camp, 103 Conn. 
41. 400302 (A 786; Irwin! v., Judge, 81 
Conn. 492, 71 A 572. 

Del.—Lemmon v. Broadwater, 30 


Del. 472, 108 A 273. 
Ill.— Williams vy, Louis, 204 Ill. A. 
2 


> a. 

Kan.—Zinn vy. Updegraff, 113 Kan. 
25213) we 8d6. 

Me.—American Mut. Liability Ins. 
Co. v. Witham, 124 Me. 240, 127 A 
719; Bragdon v. Kellogg, 118 Me. 42, 
105 A 433, 6 ALR 669. 

Mass.—Johnson vy. Shaw, 204 Mass. 
165, 90 NE 518. 

Mich.—Bacon v. McKay, 227 Mich. 
667, 199 NW 613. 

Minn.—Keane v. Butner, 150 Minn. 
90, 184 NW 571. 

Mo.—Darnell v. Ransdall, (A.) 277 
SW 372; Edwards v. Yarbrough, (A.) 
201 SW 972. 

Utah.—Staton v. Western Macaroni 
Mfg. Co., 52 Utah 426, 174 P 821, 

Wash.—Geitner v. Stephenson, 137 
Wash. 464, 242 P 1099; Segerstrom v. 
Lawrence, 64 Wash. 245, 116 P 876; 
Ballard v. Collins, 63 Wash. 4938, 115 
P 1050- 

Eng.—Wallace v. Bergius, 52 Sc. L. 
Rep. 130, 7 BRC 692. 

Alta.—Flett v. Sanford, 21 Alta. L. 
517, [1925] 4 DomLR 7380; [1925] 3 
WestWkly 648 [allowing app [1925] 
4 DomLR 136, [1925] 3 WestWkly 
174]; Thomas v. Ward, 7 Alta. L. 
79, 11 DomLR 231, 24 WestLR 250. 

“He must go to his own side in 
good time.” Wallace v. Bergius, 52 
Sc. L. Rep. 130, 7 BRC 692, 703. 

[a] “Seasonably turn.”—A _ stat- 
ute requiring that vehicles meeting 
in the highway shall ‘‘seasonably 
turn” to the right of the center of 
the road means that ‘travelers shall 
turn to the right in such season that 
neither shall be retarded in his prog- 
ress, by reason of the other occupy- 
ing his half of the way, which the 
law has assigned to his use, when 
he may have occasion to use it in 
passing. In short, each has the un- 
doubted right to one-half of the way 
whenever he wishes to pass: on it, 
and it is the duty of each, without 
delay, to yield such half to the other,” 


MOTOR VEHICLES 


the question.*® 


sometimes regarded as negligence per se.*® 
also been held, however, that failure to observe a 
statutory requirement of keeping to the right of the 
center of the highway, although it constitutes prima 
facie evidence of negligence,** is not conclusive on 


Turning to left. 


[42 C.J.] 941 


It has 


Under a statute requiring an 


operator of a motor vehicle when meeting another 


vehicle to turn to the right so as to give the other 
vehicle one half of the traveled road if practicable, 


it has been held that, although a driver may hold 


his course if it is impracticable to turn to the right, 
it is a clear violation of the statute to turn to the 
left under any circumstances.‘ 


[§ 654] (2) Yielding More Than Half of Road. 


A regulation requiring automobiles to yield two 


Bragdon v. Kellogg, 118 Me. 42, 44, 
45, 105 A 433, 6 ALR 669 [quot Neal 
v. Randall, 98 Me. 69, 73, 56 A 209, 
63 LRA 668]; Segerstrom v. Law- 
rence, 64 Wash. 245, 116 P 876, 8T7 
[quot Brooks v. Hart, 14 N. H. 307]. 

[b] “Reasonably and seasonably.” 
—An instruction requiring a motor 
cyclist “reasonably and seasonably”’ 
to turn his motor cycle to the right of 
the center of the traveled portion of 
the road is not erroneous as imposing 
more severe rule of liability than the 
statute requires since the word “sea- 
sonably” means timely and adds 
nothing to the word “reasonably.’’ 
Darnell v. Ransdall, (Mo, A.) 277 SW 
372. 

41. Roy v. North Kansas City 
Dev. Co., (Mo. A.) 209 SW 990. 

{a] TIlustration. — Plaintiff was 
riding his motor cycle at a compara- 
tively slow speed on the right of the 
center of the _ road. Defendant’s 
wagon, to the rear of which two 
mules were tied, was approaching in 
the opposite direction. The wagon 
was on the wrong side of the road 
and defendant’s servant, who was 
driving it, failed to turn to the right 
of the center of the road. Plaintiff 
was, therefore, somewhat cramped 
for space to get by, and as he passed, 
one of the mules kicked out and 
struck him. It was held that plain- 
tiff was not guilty of negligence as 
matter of law in attempting to pass 
instead of stopping his motor cycle 
as he could have done. Roy v. North 
Kansas City Dev. Co., (Mo. A.) 209 
SW_ 990. 

42. Williams v. Louis, 204 Ill. A. 
62, 67 [cit Cyc]; Burton v. Nichol- 
son, [1909], 2 _K." B. 39%; Wogan, Vv. 
O’Donnell, [1925] 2 Ir. 211; Wallace 
v. Bergius, 52 Sc. L. Rep. 130, 7 BRC 
692. See Highways § 415. 

43. Duffy v. Reid, 44 N. B. 407, 
34 DomLR 289; Campbell v. Pugsley, 
(N. B.) 7 DomLR 177, 11 EastLR 561; 
Bowe v. Canadian Oil Co., 54 N. S. 
553; Bain v. Fuller, (N. 5S.) 29 DomLR 
113 [app dism 51 N. S. 55]. 

44. Hough v. Bellerive, 18 Alta. L. 
483, 69 DomLR 254, [1922] 3 West 
Wkly 490; Thomas v. Ward, 7 Alta. L. 
79, 11 DomLR 2381, 24 WestLR 250; 
Galipeau v. Lambly, (Que.) 27 Rev 
LegNS 456; Haggerty v. McKay, 17 
Sask. L. 517, [1923] 4 DomLR 1211, 
[1923] 3 WestWkly 1288. See supra 


§ 611. 
See statutes and ordinances. 
{a] “In recognition of this custom 
[to keep to the right] the various 
states, including our own, have 
adopted statutes in conformity there- 
with.” Columbia Taxicab Co. v. 


'Roemmich, (Mo. A.) 208 SW 859, 861. 


{b] Purpose of statute.—‘‘The 
purpose was to avoid the congestion, 
confusion, delay and disaster which 


thirds of the road to carriages and other vehicles 
proceeding in the opposite direction®® will be en- 
forced in all cases where the width and condition 
of the road make it practicable and safe.51 


would inevitably result from permit- 
ting each traveler to use his own 
judgment as to what part f the 
highway he should occupy and what 
part he should accord to others.” 
Cupples Mercantile Co. v. Bow, 32 Ida. 
WW, TOs S Oe, 4S see, A lobe oO be 
[c] A state highway commission 
rule requiring vehicles to turn to the 
right of the center of the highway 
on meeting and passing, being pro- 
mulgated for the safety of the trav- 
eling public, is applicable to any case 
arising from a violation of its. pro- 


visions. Lavenstein v. Maile, (Va.) 
132 SE 844, 
46. Blackwell v. American Film 


Co., 189 Cal. 689, 209 P 999. 

47. Roy v. North Kansas City Dev. 
Co., (Mo, A.) 209 SW 990. 

48. Roy v. North Kansas City Dev. 
Co., supra. 

49. Cupples Mercantile Co. v. 
Bow, 32 Ida. 774, 778, 779, 189 P 48, 
24 ALR 1296 (“When he meets an- 
other traveler the statute above 


‘quoted requires him to turn to the 


right, if practicable, and to give the 
other an opportunity to pass, in 
obedience to the law, by turning to 
his right. If he is so near the right- 
hand side of the road as to make it 
impracticable to turn to the right, he 
is not required to do so; he may hold 
his position. Nothing in the statute 
will justify him in turning to the left. 
If he does so he thereby violates its 
plain provisions. ... When a court, 
in view of the legislation on this 
subject, says a traveler on the public 
highway may, on meeting another, 
turn to the left instead of to the 
right, if, in so doing, he acts as an 
ordinarily prudent and careful person 
would have acted under the circum- 
stances, it invades the province of 
the legislature, amends the statute 
and defeats its purpose. Should we 
adopt that rule, we must assume that 
an ordinarily prudent and careful per- 
son would violate the law, which he 
would not, and we must also, with- 
out going one step further into the 
realm of the ridiculous, hold that if 
he does so violate it he will, under 
such circumstances, be guilty of neg- 
ligence and may be liable for dam- 
ages proximately resulting from his 
failure to do so’). 

50. See statutes and ordinances. 

Validity of such regulation see 
supra § 48. 

ol. Allen v. Smith, 5 Oh. A. 2845 
288, 27 O. C. A. 203 (“The contention 
of counsel, that the entire act should 
be held void because at some places 
the roadway may be too narrow, 
could as reasonably be extended to a 
provision requiring the giving of half 
the road, and thus the law of the 
road would’ be left to the will and 
pleasure of the driver of. the more 


942. [42 C.J.] 

[§ 655] (3) Speed.®? Where the statute regulates 
the speed of vehicles when passing in opposite di- 
rections,°* the operators must keep within the speed 
so limited.®* 

[§ 656] (4) Lights.°> It is very generally re- 
quired by statute that vehicles with bright or glar- 
ing headlights shall dim or extinguish the same 
when meeting other vehicles proceeding in the op- 
posite direction®® and it is the duty of an operator 
to comply with such a requirement.” But such 
a provision does not warrant a driver in extinguish- 
ing all his lights at a considerable distance from 
an approaching car and then proceeding at full 
speed in the dark.®® 

[§ 657] c. Position on Highway. Each of two 
vehicles approaching in opposite directions has, for 
the purpose of a free passage, the right to one half 
of the roadway,°® but the space thus to be shared 
is not necessarily the entire width of the highway.®° 
It frequently happens that a highway is not used 
or suitable for travel over the entire width between 
property or fence lines,*t and in such case the duty 
of a driver is merely to keep to the right of the 


powerful vehicle. It is customary at 
points where the roadway is too nar- 
row for safe passage of vehicles, or 
of a vehicle and an automobile, for 
the driver of one to slow down, and 


[a] What 
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Norman, 114 Wash. 381, 195 P 243. 
constitutes 
The center of a highway, 
spect to the duty of vehicles pro- 
ceeding in opposite directions, 


re 
i 


[§§ 655-658 


center of the traveled portion,®? regardless of the 
center of the entire highway as laid out.°* A driver 
is not, however, entitled to insist on his right to 
a full half of the traveled portion of the road re- 
gardless of consequences,®* but even though another 
encroaches on his side of the road he should avoid 
the danger by turning further to the right® if it is 
practicable to do so®* and such a course would be 
dictated by reasonable care and prudence,®* or even 
by turning to the left if this reasonably appears 
to be necessary in order to avoid the danger.** 

[§ 658] d. Vehicle Outside of Traveled Portion of 
Highway—(1) On Wrong Side of Road. It has been 
held that a statutory requirement that vehicles 
meeting and passing shall each keep to the right of 
the middle of the traveled part of the highway ap- 
plies to one who is driving outside of the traveled 
part,°® and accordingly, one who is driving on the 
left-hand side of a highway, although outside of 
the traveled portion thereof, should cross to the 
right-hand side on the approach of a vehicle travel- 
ing in the opposite direction if it is reasonably pru- 
dent and safe for him to do so.7° On the other 


concrete and should not force a car 
traveling in the opposite direction 
onto the dirt section of the road, al- 
though there is ample room for it to 
pass on such dirt section, Laven- 


center.— 
with re- 


is the 


if need be, stop, so as to allow the 
other to pass over the narrow place. 
It is also customary in cases where 
there is a considerable stretch of 
narrow road to adopt a somewhat 
simijer method to facilitate the safe 
passage of both vehicles. While it is 
probable that the strict letter of the 
statute could not be followed, and 
would not be enforced by the courts 
in a case where the roadway was too 
narrow to permit the rigid enforce- 
ment of the statute, yet we are 
clearly of the opinion that the statute 
requiring automobiles to give two- 
thirds of the road as against the 
driver of a vehicle should not be 
ignored or held invalid, but should 
be enforced in all cases where the 
width and condition of the road make 
it practicable and safe’’). 

52. Speed and control generally 
see supra §§ 634-645. 

53. See statutory provisions. 

54, Tyrrell v. Goslant, 93 Vt. 63, 
106 A 585; Rigghes v. Priest, 163 Wis. 
199 sb NW 755. 

55. Lights generally see supra §§ 
597-599, 626. 


56. See statutory provisions. 
57. Chandler v. Gifford, 223 Ill. A. 
486; Spencer v. Phillips, 219 Mich. 


353, 189 NW 204; Webster v. Pollock, 
15 Oh, A. 102. 

58. Chandler v, Gifford, 223 Ill. 
A. 486. 

59. Cal.—Off v. Crump, 40 Cal. A. 
173, 180 P 360. 

Conn.—Irwin v. Judge, 81 Conn. 492, 
(a NAG Yee 

Del.—Lemmon vy. 
Del. 472, 108 A 273. 

Iowa.—Baker v. Zimmerman, 179 
Iowa 272, 161 NW 479; Needy v. 
Littlejohn, 137 Iowa 704, 115 NW 483. 

Ky.—Williams v. Schmidt, 213 Ky. 
122, 280 SW 494. 

Minn.—Lahiff v. McAloon, 152 
Minn. 517, 189 NW 435. 

S. C.—Walker v. Lee, 115 S. C. 495, 
106 SE 682. 

Ss. D.—Schnabel v. Kafer, 39 S. D. 
70, 162 NW 935. 


Broadwater, 30 


Va.—Lavenstein v. Maile, 132 SE 
844. 
Wash.—Sherrill v. Olympic Ice 


Cream Conmmaco) Wash, 99; 237) P14 
Segerstrom v. Lawrence, 64 Wash. 
245, 116 P 876. 

60. Needy v. Littlejohn, 137 Iowa 
704, 115 NW 483; Schnabel v. Kafer, 
39 S. D. 70, 162 NW 935; Shelley v. 


center of that part of the highway 
which is contiguous and open and in 
a reasonably safe and fit condition 
for travel by the ordinary mode. Shel- 
ley v. Norman, 114 Wash. 381, 195 


P 243. ; 

61. Keane v. Butner, 150 Minn. 90, 
184 NW 571; Schnabel v. Kafer, 39 
S. D. 70, 162 NW 935. 

[a] “It is a matter of common 
knowledge that, while the right of 
way for highways in this state is 
generally 66 feet wide, as a matter of 
fact only a few feet of this width is 
used, and in many instances only a 
few feet of this width is available 
for travel or constitutes the traveled 
part of the road.’ Schnabel v. Kafer, 
39 S. D. 70, 72,162 NW 935. 

62. lIowa.—Baker v. Zimmerman, 
179 Iowa 272, 161 NW 479; Needy v. 
year eae 137 Iowa 704, 115 NW 

Minn.—Lahiff v. McAloon, 152 
Minn. 517, 189 NW 435; Keane v. But- 
ner, 150 Minn. 90, 184 NW 571. 

Mo.—Darnell v. Ransdall, (A.) 277 
SW 372, 373. 

S..D.—Schnabel v. Kafer, 39 S. D. 
70, 162 NW 935. 

PY Genes ket Loco beet v. Maile, i132 SH 

Wash.—Shelley  v. 114 
Wash, 381, 195 P 2438. 

And see cases Supra § 652 note 36. 

“Tf the highway, for instance, not 
constructed from property line to 
property line, or from fence to fence, 
should be traveled on one side only 
and the remaining portion being un- 
suitable. for travel, then the vehicu- 
lar traffic must divide the road on 
that portion which is actually being 
traveled, or fit for travel or detour. 
Often unimproved roads have a trav- 
eled portion not exactly in the center 


Norman, 


of the road as laid out.” Darnell v. 
Ransdall, supra, 
[a] The use of the word “trav- 


eled” in a statute requiring each of 
two meeting vehicles to pass to the 
right of the middle, of ‘the traveled 
part” of the road “was intended to 
distinguish the portion of the right 
of way that is actually used by the 
traveling public from the entire 66- 
foot strip that belongs to the public 
for highway purposes.” Schnabel v. 
pera 39 S. D. 70, 78, 162 NW 935, 


{b] On a concrete road a driver 
should keep to the right side of the 


stein v. Maile, (Va.) 132 SE 844, 847 
(“One driver had no greater rights on 
the concrete than the other’’). 

{[c] Highway with more than one 
traveled emek —‘‘If, however, the 
highway in question, which means 
the space from the fence on one side 
to the fence on the Other, had upon 
it two or more beaten traveled tracks, 
one of them gravel and the other 
dirt, and if each had defined and well 
marked limits or boundaries, with a 
plain and distinct line of demarca- 
tion between them, the right of the 
center of the highway to one who we 
using one of these traveled tracks, 
such an event would mean the right 
of the center of the track such person 
was at the time traveling.” Shelley 
Ne 114 Wash. 381, 391, 195 P 


63. Lahiff v. McAloon, 152 Minn. 
517, 520, 189 NW 435; Keane v. But- 
ner, 150 Minn. 90, 184 NW 571. 

“The traveled part may be in the 
center or on either side of the high- 
way as laid out.” lLahiff vy. McAloon, 
supra, 

64. Hoie v. Thompson, 155 Minn. 
375, 1983 NW 698; Tyrrell v. Goslant, 
93 Vt. 63, 106 A 585: Loehr’ ‘v. 
Crocker, 191 Wis. 422, 211 NW 299. 
And see cases infra note 65. 

65. Conn.—Wing y. Eginton, 92 
Conn. 836, 102 A 655. 

Mich.—Corey v. Hartel, 216 Mich. 
675, 185 NW 748. 

N. Y.—Griessel v. Adeler, 183 App. 
Dive (8163) idee N Yosmnioe 

Ss. D.—Schnabel Vv. Kafer, 30 SaeDE 
70, 162 NW 935. 

Wis. —Groeschner vy. John Gund 
ane Co., 173 Wis. 366, 181 NW 

66. See cases supra note 65. 

67. Shupe v. Rodolf, 185 Cal. 371, 
197 P 57; Griessel v. Adeler, 183 App. 
Div. 816, 171 NYS 183. And’ see cases 
supra note 65. 

[a] Reasonable care is the test 
and not mere possibility of turning 
to the right. Shupe v. Rodolf, 185 
Cal. 371, 197 P 57. 

68. Walker v. Lee, 115 S. C. 498, 
106 SE 682. 

Circumstances ped ae turn to left 
generally see infra § 6 

69. Rice v. Lowell Buick Co.,, 229 
Mass. 53, 118 NE 185. 


70. Rice v. Lowell Buick Co., 
supra. 
[a] Traveling on car tracks.—De- 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 658-665] 


hand, there is authority for the view that the re- 
quirement of turning to the right applies only to 
those who are using the traveled portion of the 


highway,’! and that, therefore, one who is driving . 


entirely outside of the traveled portion of the high- 
way, although on his own left-hand side, is not 
under any duty to cross to the right-hand side of 
the highway on the approach of another vehicle” 
and the driver of the approaching vehicle has no 
right to assume that he will cross.** It necessarily 
follows from this view that a driver who is on 
the traveled portion of the road is not required to 
turn out to the right in order to pass a vehicle which 
is proceeding in the opposite direction on its own 
left-hand side of the road but entirely off the 
traveled portion thereof.’* 

[§ 659] (2) On Right Side of Road. A driver 
who is approaching a vehicle which is on its own 
right-hand side of the road but entirely outside of 
the traveled portion is not required to turn out to 
the right of the traveled portion but may use any 
part thereof provided there is room to pass safely.”® 

[§ 660] e. Detour Outside of Road. Where the 
generally traveled track leaves the public road for 
a short distance in a curvature or detour, it is not, 
as matter of law, the duty of a driver who has such 
detour on his right to drive out into the detour 
in order to pass a car which is approaching from the 
opposite direction on the detour.’® 

[§ 661] f. Single Trail in Roadway. The fact 
that the traveled portion of a roadway consists of 
a single trail which is used by vehicles traveling 
in both directions does not relieve a driver of the 
obligation of yielding half of such traveled portion 
to a vehicle proceeding in the opposite direction if 
it is practicable for him to turn out.77 But in such 
a situation the exigencies of the particular case gov- 
ern and may require one vehicle to turn entirely 
off the traveled track when it is impossible for the 
other vehicle to turn further to the right.78 


[42 C.J.] 948 

[§ 662] g. Vehicles Approaching in Same Rut. It 
has been held that when two motor cars are ap- 
proaching one another in the same. deep rut in a 
highway there is a duty on the driver of each car 
to stop his car rather than take the chance of get- 
ting out of the rut before the cars meet,’? and 
where one of the drivers properly stops but the 
other does not, and in getting out of the rut collides 
with the car which has stopped, he is guilty of negli- 
gence and liable for the resulting damage to the 
other car.®° 

[§ 663] h. Part of Road Too Narrow for Safe 
Passage. The operator of an automobile who sees 
a vehicle approaching in the opposite direction along 
a narrow strip of the highway where it would be 
difficult or impossible for the two vehicles to pass 
in safety may be guilty of negligence where he 
has an opportunity to stop at a wide and safe meet- 
ing place in the highway and await the approaching 
vehicle, and fails to do so.84 

[§ 664] i. Passing Vehicle Traveling in Same Di- 
rection.*? The duty of an automobile driver with 
respect to vehicles proceeding in the opposite di- 
rection is not affected by the fact that he is en- 
deavoring to pass a vehicle proceeding in the same 
direction,®? and hence, one who turns to his left 


‘for such a purpose and strikes another vehicle 


which is proceeding in the opposite direction on its 
own right side of the road is negligent.84 But it 
has been held that, where a vehicle passing another 
vehicle proceeding in the same direction was struck 
by a third vehicle proceeding in the opposite di- 
rection, although there was ample room for the 
latter vehicle to pass on its own side of the road, 
the driver of the latter vehicle was guilty of negli- 
gence.®> 

[§. 665] j. Reliance on Care in Operation of Ap- 
proaching Vehicle.** A person who is operating a 
vehicle along a highway on his own right-hand side 
of the road has a right to assume that the person 


fendant’s car was traveling north 
along a highway on the east side of 
which were the rails of a single track 
street railway. Plaintiff approached 
in a westerly direction on an inter- 
secting highway and turned south on 
the highway on which defendant’s 
car was traveling. In making the 
turn plaintiff passed to the left of 
the intersection and then ran south 
along the car tracks on the east side 
of the highway. The driver of de- 
fendant’s car put on brakes and went 
further to the right and the car 
swung around so that its rear end 
struck the right side of plaintiff’s car. 
The collision occurred about sixty- 
five feet south of the highway in- 
tersection. It was held that a ver- 
dict for defendant was proper. Rice 
vy. Lowell Buick Co., 229 Mass. 53, 
118 NE 185. 

71. Zinn v. Updegraff, 113 Kan. 
25, 213 P 816, 

72, Baker v. Zimmerman, 179 
Iowa 272, 161 NW 479; Zinn v. Up- 
degraff, 113 Kan. 25, 213 P 816. 

73. Baker v. Zimmerman, 179 
Iowa 272, 161 NW 479; Zinn v. Upde- 
graff, 113 Kan. 25, 213 P 816. ; 

[a] A motor cyclist who is driv- 
ing on his own right side of the 
highway either on the traveled por- 
tion near to the right-hand ‘side or 
just off the traveled portion is 
not justified in assuming that an au- 
tomobile approaching in the opposite 
direction on its own left-hand side 
of the highway but entirely off the 
traveled portion will turn to the right 
and cross to the right-hand side of 
the highway. Zinn v. Updegraff, 113 
Kan. 25, 213 P 816. 

74, Baker v. Zimmerman, 179 Iowa 


(272, 161 NW 479. 


75. Needy v. Littlejohn, 137 Iowa 
704, 115 NW 483. 

76. Auto Sales Co. v. Bland, (Tex. 
Civ.. A.) 194 SW 1021 (under such 
facts it is properly left to the jury 
to determine what the driver should 
have done). 

77. Lahiff v. McAloon, 152 Minn. 
517, 189 NW 485. 

{a] Ruts in snow.—Where a road 
is covered with snow and the main 
travel thereon has worn two ruts 
in which the wheels of vehicles go- 
ing in both directions run, vehicles 
meeting must turn out of such ruts 
if practicable. Lahiff v. McAloon, 152 
Minn. 517, 189 NW 435. 

Aah Williams v. Louis, 204 Ill, A. 
62. 

[a] Tllustration.—Defendant in an 
automobile carrying lights and plain- 
tiff in a light horse-drawn vehicle 
without lights were approaching each 
other in opposite directions at night. 
Because of the lights plaintiff could 
see defendant approaching before de- 
fendant could see plaintiff. There 
was a ditch on defendant’s right and 
if he had turned out his wheels would 
have gone into the ditch and he could 
not have gotten back on the road so 
as to cross a bridge which he was 
approaching. There was, however, 
ample room in the highway for plain- 
tiff to keep clear of defendant’s car 
by turning to the right entirely out 
of the beaten track. Plaintiff, how- 
ever, acted on the assumption that 
defendant must turn to the right 
from the beaten track, and a colli- 
sion resulted. It was held that the 
jury was warranted in finding that 
defendant was not guilty of negli- 


epee: Williams v. Louis, 204 Ill. A. 
79. Mason v. Ellis, 15 Sask. L. 425, 
63 DomLR 395, [1922] 2 WestWkly | 


80. Mason y. Pllis, supra. 

81. McAfee v. Martin, 34 Ga. A. 
247, 129 SE 168. ' 

[a]. Negligence as proximate cause 
of injury.— Where the operator of an 
automobile saw a team approaching 
along a narrow strip of the highway 
where it would be difficult or im- 
possible to pass in safety on account 
of a bank being on one side and a 
declivity on the other side of the 
highway, and failed to stop, as he 
might have done, at a wide and safe 
meeting place in the highway, and ag 
a@ consequence of such failure the 
driver of the team was confronted 
with an emergency where he must 
act quickly and without deliberation 
for his own safety, and when at- 
tempting to avoid injury he drove his 
team over the declivity and was 
thereby injured, the negligence of 
the operator of the automobile may: 
be regarded as the proximate cause 
of the injury. McAfee vy. Martin, 34: 
Ga. A. 247, 129 SE 168. 

82. Duties of vehicies traveling in 
same direction see infra §§ 669-686. 

83. Ribas v. Revere Rubber Co, 
3T, R. Ta h895-9m Ab 8. 

84. Jones v. Graner, 118 Kan. 43, 
233 P 1015; Goodnight v. Willis, 4 
La, A. 26; Ribas v. Revere Rubber 
Cosi dle keys U895, Ob A 68.3 (Corniche 
v. Nordby, 1383 Wash. 287, 233 P 278. 

85. Hoie v. Thompson, 155 Minn. 
375, 193 NW 698. 

86. Reliancs on care of others gen- 
erally see supra §§ 584, 607. 
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in charge of a vehicle approaching in the opposite 
direction will observe the rule of the road*’? and 
exercise due care to avoid an accident,** even though 
the latter vehicle is in the center of the roadway*® 


or on the wrong side of the road.°° 


that a vehicle approaching on its own right side 
of the road will remain on that side,®+ and that 
a vehicle approaching on the wrong side of the road 
will turn to its own right side of the road in time 
He is not entitled, however, 
rely on the latter assumption after he sees, or should 
see, that it is unwarranted and that the approaching 
vehicle will not change its course,®* or that the 
driver thereof is unable to avoid the danger,®** and 
under such circumstances it becomes the duty of the 
driver who is on his own right side to use reason- 


to avoid danger.°? 


87. Morrison y. Clark, 196 Ala. 670, 
CZs 80by \Cook “v, Standard Oil Co., | 
ils) SUEY UNG 448°) 13 1S vi6ssn Allen \-v- 
Pearson, 89 Conn. 401, 94 A "277: Buell 
v. Park Auto Transp. Comte zZ "Wash: 
92 52302161. 

Ta] Motor cyclist looking at en- 
gine while on right side of road.— 
A motor cyclist on the right-hand side 
of the highway, who collided with 
an automobile going in the opposite 
direction, was not contributorily neg- 
ligent as a matter of law in looking 
down at his engine while riding. Al- 
len v. Pearson, 89 Conn, 401, 94 A 
277. 

88. Del.—Lemmon y. Broadwater, 
30 Del. 472, 108 A273. 

Kan.—Ternes v. Giles, 93 Kan. 435, 
144 P 1014. 

Mo.—Albright v. Joplin Oil Co., 206 
Mo. A. 412, 229 SW 829. 


Pa.—-Wolf v. Sweeney, 270 Pa. 97, 
112 A 869. 
Wash.—Shelley v. Norman, 114 


Wash. 381, 195 P 2438. 

[a] Not bound to anticipate vio- 
lation of law of road.—The driver of 
an automobile is not bound to an- 
ticipate that the driver of a car pro- 
ceeding in the opposite direction will 
violate the law of the road by driving 
on the wrong side. Shelley v. Nor- 
man, 114 Wash. 381, 195 P 243. 

[b] Lack of skill.— The driver of 
an automobile is not bound to an- 
ticipate any lack of skill on the part 
of the driver of a car which is ap- 
proaching in the opposite direction. 
Wolf v. Sweeney, 270 Pa. 97, 112 A 
869. 

89. Richards v. Palace Laundry 
Co., 55 Utah 409, 186 P 439. 

[a] Bicycle rider.—Such assump- 
tion may be warranted as to a person 
riding a bicycle between car tracks 
in the center of the street. MRich- 


ards v. Palace Laundry Co., 55 Utah 
409, 186 P 439. 
90. Lemmon v. Broadwater, 30 


Del. 472, 108 A 273; Travers v. Hart- 
mann, 28 Del. 302, §2 A 855; Albright 
v. Joplin Oil Co., "206 Mo. A. 412, 229 
SW 829; Shaw vy. Wilcox, (Mo. A.) 
224 SW 58; Columbia Taxicab Co. v. 
Roemmich, (Mo. A.) 208 SW _ 859; 
Hatch v. Daniels, 96 Vt. 89, 117 A 
105. 
{a] Bicycle rider.—This assump- 
tion is justified with respect to a 
bicycle rider. Travers v. Hertmann, 


28 Del.’ 302, 92° A 855; Albright ~v. 
Joplin Oil Co., 206 Mo. A. 412, 229 
SW 829. 

91. Reitz v. Hodgkins, 185 Ind. 


163, 112 NE 386; Stubbs v. Edwards, 
960 Pa. 75, 103 A “511; Richards» vy. 
Palace Laundry Co., 55 ‘Utah 409, 186 
P 439; Buell v. Park Auto Transp. 
Cos; 132 Wash. 92, 231 P 161. 

fa] Sudden turn.—The driver of 
a motor vehicle traveling along his 
own side of the street cannot be held 
liable for a collision with another 
vehicle coming from the opposite di- 
rection which suddenly turned across 
in front of him and into the curb, 


——— 
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He may assume 


gence. 


to 


though 


unless it appears that he negligently 
failed to stop his car after he knew 
{or should have known of the peril. 
Stubbs v. Edwards, 260 Pa. 75, 103 A 
lal 

92. Cal.—Konig v. Lyon, 49 Cal. ‘A. 
TAS el 9298p. 

Kan.—Ternes v. Giles, 93 Kan. 435, 
144 P 1014, 

Mo.—Albright v. Joplin Oil Co., 206 
Mo. A. 412, 229 SW 829; Shaw v. 
Wilcox, (A.) 224 SW 58. 

Or.—Pinder v. Wickstrom, 80 Or. 
Sal Omer Ocoee 

Vt.—Hatch y. Daniels, 96 Vt, 89, 
117 A 105. 

Wis.—John v. Pierce, 172 Wis. 44, 
51, 178 NW 297. 
gg ont Kataman v. Hall, 15 OntWN 

“The purpose of these highway 
regulations is in a measure twofold: 
First, that they shall be obeyed when 
they come into effect, as here, when 
two such vehicles approach and pass; 
and, secondly, that each traveler may 
act in so obeying on his own part 
with the assumption that the other 
will also so obey, and may continue 
in such assumption until he is or 
ought to be apprised to the con- 
trary.” John v. Pierce, supra. 

93. Ala.—Cook v. Standard Oil Co., 
15 Ala. A. 448, 73 S 763. 

Iowa.—Dircks v. Tonne, 183 Iowa 
403, 167 NW 103. 

Mo. —Albright v. orl Oil Co., 206 


Mo. “A.~.412, 229 829: Shaw v. 
Wilcox, (A. y 224 Sw 8 58. 
Vt.—Hatch v. Daniels, 96 Vt. 89, 


alg e(S ONS al Olay 

Wis.—John v. Pierce, 172 Wis. 44, 
178 NW 297. 

94. Albright v. Joplin Oil Co., 206 
Mo. A. 412, 229 SW’ 829. 

95. Hagenah v. Bidwell, 46 Cal. 
A. 556, 189 P 799; Dircks v. Tonne, 
183 Iowa 403, 167 NW 1038; Hubbard 
v. Bartholomew, 163 Iowa 58, 144 
NW 13, 49, LRANS 448; Albright v. 
Joplin Oil Co., 206 Mo. A, 412, 229 
SW 829; Shaw v. Wilcox, (Mo. A.) 
224 SW "58: Hatch v. Daniels, 96 Vt. 
SOF Wt? vay 105. 

“Tt is the duty of the driver of a 
vehicle who is suddenly confronted 
with danger, though arising from the 
fault of another, to seek to avoid a 
collision.’”” Hagenah vy. Bidwell, 46 
Cal. A. 556, 560, 189 P 799. 

96. Dircks v. Tonne, 183 Iowa 403, 
167 NW 1038; Lloyd v. Calhoun, 82 
Wash, 35, 1438 P 458 [overr 78 Wash. 
438, 139 P 231], 

97. Albright v. Joplin Oil Co., 206 
Mo. A. 412, 229 SW 829. 

98. Dircks v. Tonne, 183 Iowa 403, 
167 NW 1083; Adams vy. Parish, 189 
Ky. 628, 225 SW 467; Albright v. 
Joplin Oil Co., 206 Mo. A. 412, 229 
SW 829; Shaw y. Wilcox, (Mo. A.) 
224 SW 58. 

99. See infra § 667. 

1. John v. Pierce, 172 Wis. 44, 51, 
178 NW 297. 

“Travelers on the highway may 
well, in the exercise of ordinary care, 
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able care to avoid the impending collision®® by turn- 
ing further to the right,®® slowing up,®* stopping,®® 
or even turning to the left where reasonable pru- 
dence suggests this as the only available method of 
avoiding a collision.” 

[§ 666] k. Violation of Rule of the Road as Negli- 
While an unexcused violation of govern- 
mental regulations by turning to the left! or failing 
to turn to the right when necessary” on meeting a 
vehicle traveling in the opposite direction may prop- 
erly be regarded as negligence per se,® the cir- 
cumstances “of a particular case may excuse a failure 
to turn to the right, and hence such failure is 
_not, in all cases, negligence as matter of law,° al- 
it is prima facie negligent,® and in the 
absence of a satisfactory explanation is sufficient 


under many circumstances pass to 
the left, but public policy has de- 
clared that a rule is to be maintained 
of passing to the right. The failure 
to do so is of itself negligence as 
a matter of law.” John v. Pierce, 
supra. 

2. Weisbrod v. Mueller, (Mo. A.) 
285 SW 542; Paton v. Cashmere 
Warehouse, etc., Co., 104 Wash. 414, 
176 P 544; Rahr vy. Minahan, 184 Wis. 
271, 199 NW 54, 

[a] Ilustration.—A motorist, who, 
having swung to the left in overtak- 
ing a wagon so that her left-hand 
Wheels were on a sand shoulder at 
the edge of the paving, continued to 
drive that way for over two hundred 
feet and collided with a vehicle com- 
ing from the opposite direction, was 
guilty of contributory negligence as 
a matter of law, when she could have 
turned back onto the paving at any 
point, and could have stopped but 
made no attempt to do so although 
defendant’s car was in plain sight. 


Rahr v. Minahan, 184 Wis. 271, 199 
NW 54. 

3. See cases supra notes 1, 2. 

4. See infra § 667 

5. Cal.—Hagenah VE Bidwell, 46 


Cal. A. 556, 189 P 799; Stohlman v. 
Martin, 28 Cal. A. 338, 152 P 319. 
137 


Iowa.—Needy Ne, Littlejohn, 
Iowa 704, 115 NW 483. 

Md.—Kaline v. Davideow 146 Md. 
220, 126 A 68. 


Mo.—Roy v. North .Kansas City 
Dev. Co., CA.) 209 SW 990. 
S. G—Sims v. Eleazer, 116 S. Cc. 


41, 106 SE 854, 24 ALR 1293. 

Wis.—Johnson vy. Prideaux, 176 
Wis. 375, 187 NW 207. 

[a] Turning to the left, contrary 
to the rule of the road, by a vehicle 
meeting another, generally speaking, 
is no more than prima facie proof 
of negligence. Kaline v. Davidson, 
146 Md. 220, 126 A 68. 

6. Ala.—Morrison Vou Clark, 196 
Ala. 670, 72 S 305. 

Cal.—Stohlman v. Martin, 28 Cal. 
A. 338, 152 P 819. 

Conn.— Irwin v. Judge, 
492, 71 A 572. 

Towa. —Carpenter v. Campbell Auto. 
Co., 159 Iowa 52, 140 NW 225. 

Me.—American Mut. Liability Ins. 
Co. v. Witham, 124 Me. 240, 127 A 
719; Bragdon v, Kellogg, 118 Me. 
42, 105 A 433, 6 ALR 669. 

Md.—Kaline v. Davidson, 146 Md. 
220, 126 A 68. 


81 Conn. 


Mass.—Bourne vy. Whitman, 209 
ee 155, 95 NE 404, 35 LRANS 


Mich.—Ross v. Michigan Mut. Auto 
Ins. Co., 224 Mich. 263, 195 NW 88. 

Mont—McGinnis v. Phillips, 62 
Mont. 228, 205 P ep; Savage v. Boyce, 


53 Mont, 470, 164 P 387. 
N. H.—Silver v. Jones, 81 N. H. 297, 
126 A 13. 


Ss. C.—Sims v. Eleazer, 116 S. C. 
41, 106 SE 854, 24 ALR 1293. 

Tal Where both drivers turn to 
the same side to avoid a collision, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i} 


ue 


§§ 666-667] 


to sustain a finding of negiigence.” 


[§ 667] 1. Circumstances Excusing Noncompli- 
The duty of keeping to the right 
so as to yield one half of the road to a weinole 
proceeding in the opposite direction may be affected 
by the peculiar circumstances of a particular case,® 
even though such duty is imposed by positive stat- 
All that’ is required of a driver is to turn 
to the right if it is practicable to do so,'° and the 
conditions existing at the time and place may excuse 
Thus, a driver may be excused 
for failing to turn to the right where obstacles pre- 
vent, his doing so,1? where to do so would necessarily 
involve running into a ditch on the side of the 


ance with Rule. 


ute.® 


his not doing so.11 
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which he cannot extricate them,!* or where, through 


road,1® where his wheels are caught in a rut from 


and a collision results, the driver 
who was on the wrong side and 
turned farther to the wrong side is 
primarily responsible. Shupe v. Ro- 
Golerisse'Calse3 71, avowae oa 


7. Ala.— Morrison. vo% Clark; 19'6 
Ala. 670, 72 S 305. 

Colo.—Martin yy. Carruthers, 69 
Colo. 464, 195 P 105. 

Conn.—Tower v. Camp, 103 Conn. 
41, 130 A 86. 

Til: ~, Brandenberg v. Klehr, 197 I11. 
A. 459, 

Iowa.—Hamilton v. Young, 185 


Iowa 1160, 171 NW 694. 

Me.—American Mut. Liability Ins. 
Co. v. Witham, 124 Me. 240, 127 A 
719; Bragdon v. Kellogg, 118 Me. 42, 
105 A 433, 6 ALR 669. 

Minn.—Dohm y. Cardozo, 165 Minn. 
193, 206 NW 377. 

Mo.—Roy v. North Kansas City 
Dev, or (A.) 209 SW 990. 

N. H.—Silver v. Jones, 81 N. H. 
290 126. ATES, 

Wash. —Geitner v. Stephenson, 137 
Wash. 464, 242 P 1099. 

Wis.—Trudell v. James Cape, etc., 
Co., 187 Wis. 276, 202.NW 696. 

{a] ‘Thus, in case of a collision in 
the center of the road, the fact that 
defendant’s car, which was towing 
a truck, was diagonally across the 
highway at the time, with the rear 
end of the truck, which struck the 
other car, projecting over the center 
of the road, warrants a conclusion 
that the driver of defendant’s car was 
negligent in failing to yield half the 


road. Tower v. Camp, 103 Conn, 41, 
130 A 86. 
{b] Collision with towed car.—A 


driver was negligent in crossing be- 
yond the center of the highway and 
colliding with a towed car which had 
a spot light, at a time when there 
was enough daylight to see objects 
one hundred and fifty feet to two 
hundred feet ahead. Trudell v. 
James Cape, etc., Co., 187 Wis. 276, 
202 NW 696 (defense was that towed 
ear had no side lights). 

8. Ala.—Morrison v. Clark, 196 


- Ala. 670, 72 S 305, 


Cal.—Slaughter v. Goldberg, 26 Cal. 


Ap818, 147) P90; 
Md.—Kaline v. Davidson, 146 Md. 
220, 126 A 68. 
Minn.—Lahiff _ v. McAloon, 152 
Minn. 517, 189 NW 435. 
c.—Sims v. Eleazar, 116 S. C. 


Ss. 

41, 106 SE 854, 24 ALR 1293. 

Tex.—Auto Sales Co. v. Bland, (Civ. 
A.) 194 SW 1021. 

9. Cal.—Slaughter v. Goldberg, 26 
Cal A131 8hli472P 90. 

Ida. “—Cupples Mercantile Co. v. 
ae 32 Ida. 774, 189 P 48, 24 ALR 
12 
pees aywal lena v. Louis, 204 Ill. A. 
6 


Minn.—Keane v. Butner, 150 Minn. 
90, 184 NW 571. 

Wash.—Sherrill v. Olympic Ice 
Cream Co., 135 Wash. 99, 237 P 14; 
Burlie v. Stephens, 113 Wash. 182, 


193 P 684. 
{a] “The statute... does not re- 
quire impossibilities. It requires 
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the traveler to yield half the trav- 
eled portion of the road when it is 
practicable to do _ so.’ Lahiff v. 
Tee 152 Minn, 517, 519, 189 NW 


[b] “The law has not been re- 
garded so arbitrary as to be literally 
applied without reference to the kind 
of vehicle and character of the road.” 
Williams v. Louis, 204 Ill. A. 62, 67. 

10. Hamilton y. Young, 185 Iowa 
1160, 171 NW 694; Hubbard v. Bar- 
tholomew, 163 Iowa 58, 144 NW 13, 
49 LRANS 443; Keane v. Butner, 150 
Minn. » 90, 184 NW ids = Mark) iv. 
Fritsch, 195 N.Y. 282, 88 NE 380, 133 
AmSR 800, 22 LRANS 682. 

[a] “It is a matter of common 
knowledge that because of obstruc- 
tions, temporary or permanent, it is 
sometimes impossible and often im- 
practicable to turn to the right from 
the beaten path in meeting a vehicle, 
and it sometimes becomes necessary, 
because of the nature of the load and 


| the vehicle that one party should en- 


tirely leave it in passing... . It is 
also matter of common knowledge 
that the public in the use of high- 
ways do not assume that the law 
imperatively requires the driver of a 
vehicle to turn to the right regardless 
of conditions.” Williams vy. Louis, 
204 Ill. A. 62, 66. 


11. Ala.—Morrison v. Clark, 196 
Ala, 670,-72 S 305. 

Cal.—Hagenah v. Bidwell, 46 Cal. 
A. 556, 189 P 799. 

Ga.—Olliff v. Howard, 33 Ga, A. 
778, 127 SE 821. 

Ida.—Cupples Mercantile Co. v. 


Bow, 32 Ida, 774, 778,189 P 48, 24 
ALR 1296. 

Iowa.—Hamilton v. Young, 185 
Iowa 1160, 171 NW 694. 

Mich.—Corey v. Hartel, 216 Mich. 
675, 185 NW 748. 

S. C.—Sims v. Bleazar, 116 S. C. 
41, 106 SE 854, 24 ALR 1293. 

“If he is so near the right-hand 
side of the road as to make it im- 
practicable to turn to: the right, he 
is not required to do so; he may 
hold his position.” Cupples Mercan- 
tile Co. v. Bow, supra. 

12. Lahiff v. McAloon, 152 Minn. 
517, 189 NW 435; Auto Sales Co. v. 
Bland, (ex. Civ. A/) 194 SW 1021. 

[a] There must be an unob- 
structed way into which a traveler, 
meeting another vehicle, may turn, 
in order to make it his duty to turn 
out. lLahiff v. McAloon, 152 Minn. 
517, 189 NW 435. 

13. Williams v. Louis, 204 Tll, A. 
62; Keane v. Butner, 150 Minn, 90, 
184 NW 571. 

[a] Tllustration.—Where defend- 
ant was traveling toward a bridge 
when he met a horse-drawn vehicle 


proceeding in the opposite direction, 


his failure to turn out to the right 
was excusable where there was on 
the side of the road a ditch whose 
sides were covered by blue grass 
and the ditch deepened as it ap- 
proached the bridge so that if he had 


‘turned to the right his wheels would 


have gone into the ditch and he 


e 


no fault of the driver, his machine skids beyond 
the center line of the highway.'® 
driver ‘became enveloped in a dust cloud which ob- 
secured his vision, and thereupon brought his car 
to a full stop, he was not guilty of negligence be- 
cause in stopping he unconsciously swerved to the 
left side of the road.'® 
pursue when it is impossible to yield half of the 
road may depend on the circumstances of the par- 
ticular case,!’ the conduct of the operator being 
judged according to the standard of reasonable care 
and prudence in ‘the existing situation.1* Even turn- 
ing to the left may be excused by circumstance 


So also, where a 


What course a driver should 


gl? 


would not have been able to get back 
on the road and cross the bridge. 
Williams v. Louis, 204 Ill. A. 62. 


14. Dircks v. Tonne, 183 Iowa 403, 
167 NW 103. 
15. Chase v. Tingdale, 127 Minn. 


401, 149 NW 654. 

[a] Mlustration.—Evidence that 
plaintiff's automobile traveling six 
to twelve miles per hour along a 
street paved with creosote blocks, 
which were wet and slippery, skidded 
on the inclined surface of the street 
toward the left and into the path of 
defendant’s vehicle, coming from the 
opposite direction, while the driver 
tried gradually to put on his hand 
and foot brakes and to stop the skid 
and to steer the car to the right, and 
blew his horn and shifted his gears 
into neutral, does not show contribu- 
tory negligence as a matter of law. 
Dohm vy. Cardozo, 165 Minn, 193, 206 
NW 377. 

16. Johnson v. Prideaux, 176 Wis. 
3875, 378, 187 NW 207 [appr Dohm v. 
Cardozo, 165 Minn. 193, 206 NW 377]. 

“While the law requires the driver 
of an automobile to keep to the right 
when meeting another vehicle, one 
cannot be held guilty of negligence 
in unconsciously failing to do so 
where that is impossible by reason of 
circumstances over which he has no 
control and for which he is in no 
sense responsible.’”” Johnson vy. Pri- 
deaux, supra. 

17. Lahiff v. McAloon, 152 Minn. 
517, 189 NW 435. 

18. General rule as to degree of 
care see supra § 

19. . Ga.—Olliff v. ‘Howard, 33. Gaz 
A. 178, 127 SE 821. 

Ul Williams v. Louis, 204 Ill. A. 
62. 

Ind.—Murray v. Cottrell, 80 Ind. A. 
521, 141 NE 524. q 

Iowa.—Carpenter v. Campbell Auto. 
Co., 159 Iowa 52, 440 NW 225. 

Ky.—Adams:v. Parish, 189 Ky. 628, 
225 SW 467. 

La.—Potter v. Glassell, 146 La. 
687, 83 S 898; Williams v. Garcia, 2 
La. A. 56. 

Md.—Kaline v. Davidson, 146 Md. 
220, 126 A 68. 

N. J.—Barry v. Borden Farm Prod- 
ucts’ Co. 100) Ny Jy 106), a5. PA a8 7. 

N. Y.—Misner v. Kuchenreuther, 
212 App. Div. 741, 209 NYS 624. 

Oh.—Beeson y. Criss, 7 Oh. A. 482, 
27.0. 'C. Aw 454. , 

78 Pa. 


Pa.—Marshall v. Roberts, 
Super. 365. 

Va.—Lavenstein v. Maile, 132 SE 
844, 847. 

Wash.—Sherrill v. Olympic Ice 
Cream Co., 1385 Wash. 99, 237 P 14; 
Burlie v. Stephens, 113 Wash. 182, 
193 P 684. 

Wis.—Loehr v. Crocker, 191 Wis. 
422, 211 NW 299. 

Sask.—Gunderson v. Duncan, 12 


Sask. L. 81, [1919] 1 WestWkly 99. 
“We do not wish to be understood 
as saying that there could be no case 
in which an automobile driver would 
not be guilty of negligence in driv- 
ing to the left of the road when 
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under which prudence demands such a course,”° as 
where this is done as the only available mode of 
avoiding a collision by an operator when he is rea- 
sonably justified in believing that an approaching 
vehicle on the wrong side of the road will not turn 
However, a driver is 
never justified in turning to the left into the path of 
an approaching vehicle which is on its own proper 
side of the highway,?* and even though an approach- 
ing vehicle is on the wrong side of the highway, a 


to the right as it should.?2 


driver is not justified in turning to 


meeting another car, even in viola- 
tion of the law of the road. There 
are numerous decisions which wisely 
and justly hold to the contrary under 
the emergency rule, which may be 
generally stated to be that an auto- 
mobile driver, who by the negligence 
of another, and not by his own neg- 
ligence, is suddenly confronted by 
an emergency and is compelled to act 
instantly to avoid an accident or in- 
jury, is not guilty of negligence if 
he makes such a choice as a person 
of ordinary prudence placed in such 
a position might make, even though 
he did not make the wisest choice; 
and whether he used reasonable care 
under the circumstances is ordinarily 


a question for the jury.” Lavenstein 
v. Maile, supra. 
[a] A situation may arise in 


which a literal observance of the 
rule would cause an accident which 
might easily be avoided by turning 
to the left. Williams v. Louis, 204 
Tll. A. 62. 

[b] Another vehicle cutting cor- 
ner.—Where plaintiff was approach- 
ing a corner, driving close to his 
own right-hand curb, and defendant, 
coming in from the other street and 
turning in the direction opposite to 
that in which plaintiff was proceed- 
ing, cut the corner so close that there 
was not room for plaintiff to turn in 
further to the right ahd thus avoid 
a head-on collision, plaintiff was not 
guilty of contributory negligence in 
turning out to the left in the effort 
to avoid the collision, especially 
where such act probably avoided a 
collision more serious than the one 
which actually occurred. Noyes v. 
Katsuno, 111 Wash. 529, 191 P 419. 

20. Adams y. Parish, 189 Ky. 628, 
225 SW 467; Auto Sales Co. v. Bland, 
(hex Civ pAn) P1945) SW i PLO2dTa 4 | 

[a] Traffic rules “are only for the 
protection of the traveling public 
and are made and enforced in the 
interest of safety and when they fail 
to promote safety they should be dis- 
regarded.”” Adams v. Parish, 189 Ky. 
628, 634, 225 SW “467. 

21. Conn.—Hammer v. Connecti- 
cut Co., 94 Conn. 127, 108 A 534. 

Ga.—Olliff v. Howard, 33 Ga. A. 
778, 127 SH 821. 

Ky.—Adams v. Parish, 189 Ky. 628, 
225 SW 467. 

La.—Potter v. Glassell, 146 La. 
687, 83 S 898; Williams v. Garcia, 2 
a. vA. 56. 

Me.—Bragdon v. Kellogg, 118 Me. 
42, 105 A 433, 6 ALR 669; Skene v. 
Graham, 114 Me. 229, 95 A 950, 


Md.—Kaline v. Davidson, 146 Md. 
220, 126 A 68. 
Mo.—Columbia Taxicab Co. v. 


Roemmich, (A.) 208 SW 859. 

N. J.—Barry v. Borden Farm Prod- 
acs Co.e1 00 INF Ss) 06h A265 “As 7. 

N. Y.—Peters v. Cuneo, 123 App. 
Div. 740, 108 NYS 264. 

N. C.—Ledbetter v. English, 166 N. 
©. 125, 81 SE 1066. 

Oh.—Beeson vy. Criss, 7 Oh. A. 482, 
27 O: Cy A; 454. 


Pa.—Marshall v. Roberts, 78 Pa. 
Super. 365, 
, Tex.—Hicks v. Morgan, (Civ. A.) 
259 SW 2638. 

Wash.—Noyes v. Katsuno, 111 


Wash, L529 19 tare ah9e 
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Wis.—Loehr y. Crocker, 191 Wis. 
422, 211 NW 299. 

Eng.—Wallace v. Bergius, 52 Sc. 
L. Rep. 130, 7 BRC 692 (turning to 
right contrary to British rule). 

Alta.—Thomas v. Ward, 7 Alta. L. 
79, 11 DomLR 231, 24 WestLR .250. 

N. S.—See Bain v. Fuller, 51 N. S. 
55 [dism app 29 DomLR 113] (turn 
to right, decided under former rule 
of keeping to left). 

Ont.—Smith v. Cowan, 31 OntWN 

Duncan, 12 


110. 

Sask.—Gunderson v. 

Sask. L. 81, [1919] 1 WestWkly 99. 

[a] Wisdom of act not control- 

ling.—‘“‘I am not required to decide 
whether it was a wise thing on the 
part of the defender’s servant to en- 
deavor to leave the north side of the 
road. It was perhaps an error of 
judgment on his part to do so, and 
possibly if he had kept where he was 
the pursuer’s car might have passed 
him in safety, although it would 
have been a close passing. What I 
am alone concerned with is whether 
the action of defender’s. servant was 
on his part fault or negligence in the 
legal sense.” Wallace v. Bergius, 
52 Se. L. Rep. 130, 7 BRC 692, 696. 
' [b] Judgment of driver not con- 
trolling.—Where an automobile 
driver, fearing that an approaching 
machine would not turn out of his 
way, turned to the left, and in so 
doing caused a collision, the ques- 
tion whether he was negligent is for 
the jury, and it is error to charge 
that, if the driver, in the exercise 
of ordinary care, believed it was 
dangerous for him to continue on 
the right side, where he belonged, his 
judgment controlled, and he is re- 
lieved of negligence, notwithstanding 
his action in turning to the left was 
a mistake. Beeson vy. Criss, 7 Oh. 
A. 482, 27 0. C, A. 454. 

[ec] Emergency considered in de- 
termining reasonableness of act.—In 
considering whether or not a motor 
cyclist was negligent in turning to 
the left and wrong side of the road 
to pass. an automobile which was 
on the wrong side of the road, there 
being sufficient room to pass to the 
right, his action should not be judged 
by the rules and measurement of a 
calm calculation, but must be judged 
by its reasonableness in the light of 
the -circumstances as they appeared 
to him in the situation in which he 
found himself, brought about by the 
failure of the automobile driver sea- 
sonably to return to his own proper 
side of the road when he had ample 
opportunity to do so. Potter v. Glas- 
sell, 146 La. 687, 83 S 898. 

{d] Time of turning.—Where a 
driver turns out to the left as soon 
as he realizes that the driver of an 
approaching vehicle does not intend 
to turn out to the right to pass, he 
is not chargeable with negligence as 
matter of law in not turning out 
sooner. Columbia Taxicab Co. v. 
Roemmich, (Mo. A.) 208 SW 859. 

{e] Driver not required to stop.— 
“T do not know of any law which 
requires either of two approaching 
vehicles to stop merely because they 
happen to be approaching each other 
on the same side of the roadway. 
Bach vehicle 


is entitled to assume 
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to avoid it where there is ample room for him to 
pass by turning to the right.?* 
held that turning to the left is never justifiable un- 
der a statute requiring turning to the right.* 

[§ 668] m. Liability for Accidents. Ordinarily, a 
driver who turns onto or remains on his own left- 
hand side of the road, notwithstanding the approach 
of a vehicle proceeding in the opposite direction, 
is liable for any resulting injury to such vehicle 
or its occupants.”° whether caused by an actual col- 


It has also been 


that the other is under proper con- 
trol, and will at the proper time be 
steered in the proper direction; and 
a motor car belongs to a class of 
vehicles whose course can be de- 
flected so easily that it does not ap- 
pear to me that any circumstances 
existed which required either car to 
stop. If it were necessary for one 
to stop, of course it was also neces- 
sary for the other car to stop, and 
traffic would become impossible if 
every motor car which has a vehicle 
in front of it on the same side of 
the road were required to stop. The 
cars would never get past each other 
at all.” Wallace v. Bergius, 52 Se. L. 
Reps i307 BRCI6I27695 ee 

{[f] Boy on bicycle.-—Where de- 
fendant was driving on his own righi- 
hand side of the street and a boy 
riding a bicycle on the wrong side 
of the street approached him in the 
opposite direction and, the boy con- 
tinuing on his course, defendant 
swung his car to the left, and at the 
same instant the boy turned to the 
right and a collision resulted, de- 
fendant was not negligent. Clarke 
Le Woop, 159 App. Div. 437, 144 NYS 

5. 

22. Harris v. Pew, 185 Mo. A. 275, 
170 SW 344. 

“We can conceive of no condition 
that would justify a driver of a mo- 
tor vehicle when meeting any other 
vehicle, motor or otherwise, in turn- 
ing across the path of the approach- 
ing vehicle if that vehicle is ap- 
proaching on its proper side. If in 
such circumstances it should be im- 
practicable to turn to the right, then 
it is his plain duty to stop.” Edwards 
v. Yarbrough, (Mo. A.) 201 SW 972, 


975. 

23. Lloyd v. Calhoun, 82 Wash. 35, 
nae P 458, 78 Wash. 438, 139 P 
[a] Insufficient excuse for not 


turning to right.—Where plaintiff and 
defendant were approaching in op- 
posite directions on a highway, the 
traveled portion of which was some 
fifty feet in width and the particu- 
lar traveled track on which they 
were driving was about nineteen feet 
wide, and the ground immediately on 
plaintiff’s right of the traveled way 
was smooth prairie which could be 
used, although it was not as suit- 
able for travel as the worn roadway, 
plaintiff was negligent in turning to 
the left instead of to the right to 
avoid a collision, and his'act was not 
excused because there were telephone 
poles along his right-hand side of 
the nineteen-foot traveled track and 
about six feet therefrom where such 
poles were one hundred and twenty- 
six feet apart and there was from 
seventy-six to eighty-six feet be- 
tween him and the nearest pole which 
he was approaching when he turned 
to the left. Lloyd v. Calhoun, 82 
Wash. 35, 143 P 458, 78 Wash. 438, 
LO Pe2oN. 


24. Cupples Mercantile’ Co. v. 
ae 32 Ida. 774, 189 P 48, 24 ALR 
25. Ill.—Williams v. Louis, 204 Ill. 


A. 62,167 [cit (\Cyc]. 


Iowa.—Baker v. Zimmerman, 179 
Iowa 272, 161-NW 479. 
Mo.—Columbia ‘Taxicab Co. wv. 


a 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 668] 


lision®* or by the other vehicle being forced off the 
road in the effort to avoid danger,”? if, but not un- 
less, his. negligence was the proximate cause of the 
injury?® and negligence of the driver of the other 
vehicle did not contribute to the accident.?® 
versely, the driver who has thus violated the rule 
of the road cannot recover for resulting injuries 
to himself or damage to his vehicle to which such 
_violation contributed®® unless, under the circum- 
stances of the particular case, he was exercising 
reasonable care and prudence in being where he 
was at the time of the accident.*! 


Roemmich, (AL) 208 SW 859; Ed- 
wards v. Yarbrough, (A.) 201 SW 972. 

N. J.—McCartney v. British-Ameri- 
can Metals Co., 99 N. J. L. 375, 124 
A 114; Healey v. Braested, 98 N. J. 
7: ee 120: A> 12: 

Ss. i ae Volicafen,. 39'S. D: 
70, 162 NW 93 

Tal The Vicceme eeu) in case of 
a collision, “is against the party who 
is on the wrong side of the road.” 
Columbia Taxicab Co. v. Roemmich, 
ae A.) 208 SW 859, 862. 

Cal.—Shupe v. Rodolf, 185 Cal. 
aT1 197 P 57. 

Ga.—Ollitt v. Howard, 33 Ga. A. 
778, 127 SE 821. 

Kan.—Ternes vy. Giles, 93 Kan. 435, 
144 P 1014. 

La.—Potter v. Glassell, 146 La. 
687, 83 S 898; Hazzard v. Edwards, 
2 La. A. 514; Smith v. Crow, 1 La. 
A. 659; Ellis v. Colleta, 1 La, A. 369. 

Me.—Ricker v. Gray, 118 Me. 492, 
107 A 295; Stobie v. Sullivan, 118 Me. 
483, 105 A 714. 

Md.—Kaline v. Davidson, 146 Md. 
220, 126 A 68. 

Mich.—Nelson v. Glover, 231 Mich. 
229, 2083 NW 840; Corey v. Hartel, 
216 Mich. 675, 185 NW 748; Marsh v. 
Burnham, 211 Mich. 675, 179 NW 300. 

Miss.—Flynt v. Fondren, 122 Miss. 
248, 84 S 188. 

Mo.—Wren vy. Suburban Motor 
Transfer Co., (A.) 241 SW 464; Ed- 
wes v. Yarbrough, (A.) 201 SW 

72. 

N. H.—Silver v. Jones, 81 N. H. 
297, 126 A138. 

N. J.—McCartney v. British-Ameri- 
can Metals Co., 99 N. J. L. 375, 124 
A Say 

C.—Goodrich v. Matthews, 177 
N. ae 198, 98 SE 529. 

D.—Hendricks v. Hughes, 37 N. 
By N80, 163 NW 268. 

Pa.—-Marshall Vv. Roberts, 18) Pa, 
Super. 365; Brown vy. Winelander, 73 
Pa. Super. 197. 

R. I.—Riba's v. Revere Rubber Co., 
SiGe 189).9) A DS, 

Ss. D.—Schnabel Vv. Water, 39% SD: 
70, 162 NW 935. 

Tex.—Auto Sales Co. v. Bland, (Civ. 
A.) 194 SW 1021. 

Wash.—Noyes _ v. 111 
Wash. 529, 191 P 419. 

Wis.—John v. Pierce, 172 Wis. 44, 


Katsuno, © 


178 NW 297; Anderson v. Sparks, 142 | 


Wis. 398, 125 NW 925. 

B...C!—Nash v.-*Victoria,’ 27. B.C: 
487, [1919] 3 WestWkly 1058. 

N. B.—Duffy v. Reid, 44 N. B. 407, 
34 DomLR 289. 

N. S.—Bain v. Fuller, 29 DomLR 
113 [app dism 51 N. S. 55] (defend- 
ant on right side violating Nova 
Scotia rule). 

Ont.—Langdon v. Mackey, 28 Ont 
WN 94; Katzman vy. Hall, 15 OntWN 
3a. 

Que.—Longpre v. Moranger, 28 Rev 
LegNS 200; Bae oe v. Lambly, 27 
RevLegNs 4 

27. FE eeigeiiie Auto Supply Co. \v. 
Irvine, 212 Ky. 60, 278 SW. 149; 
Henderson v. Dimond, a Sates ack 60, 
110 A 388. 

28. Ala.—Teague v. Alabama Coca- 
Cola Bottling Co., 209 Ala. 205, 95 
S 883; Morrison v. Clark, 196 Ala. 
670, 72 S 305. 

Iil— Williams v, Louis, 204 Ill. A. 
62. 67 [cit Cyc]. 
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Con- 


But mere 
TIowa.—Baker v. Zimmerman, 179 
Iowa 272, 161 NW 479; Needy v. 


Littlejohn, 137 Iowa 704, 115 NW 483. 
Kan.—Zinn y. Updegraff, 113 Kan. 
25, 213 P 816. 
‘Wash.—Paton v. Cashmere Ware- 
BO RSer ete., Co., 104 Wash. 414, 176 P 


Wis.—Jefferies v. Streit, 183 Wis. 
298, 197 NW 706. 

fa] Negligence constituting prox- 
imate cause.—Where plaintiff was 
driving his automobile on the right- 
hand side of the road within six to 
twelve inches of a ditch or gulley 
on the side, and the driver of de- 
fendant’s automobile, approaching in 
the opposite direction, was looking 
steadily at the side of the road so 
that his vehicle was veering to the 
left and continued to veer until it 
was on the wrong side of the road 
and when defendant’s driver first 
saw plaintiff’s automobile, then about 
fifteen or twenty feet away, he turned 
abruptly to the left, striking plain- 
tiff’s vehicle, defendant’s driver was 
guilty of negligence which was the 
proximate cause of the _ collision. 
Paton v. Cashmere Warehouse, etc., 
Co., 104 Wash. 414, 176 P 544. 

29. Teague v. Alabama Coca-Cola 
Bottling Co., 209 Ala. 205, 95 S 883; 
Baker v. Zimmerman, 179 Iowa 272, 
161 NW 479. 

[a] Negligence in regaining road. 
—Where defendant’s driver  pro- 
ceeded along the center of the high- 
way and did not turn to the right, 
but nevertheless passed without 
touching plaintiff’s car and plaintiff 
in turning back to the center of the 
road steered too far to the left and 
ran over an embankment on his own 
left side, the proximate cause of the 
injury was plaintiff’s negligence and 
not the negligence of defendant’s 
driver. Teague v, Alabama _ Coca- 
Cola Bottling Co., 209 Ala. 205, 95 S 
883. 

30. Cal.—McPherson v. Walling, 
58 Cal. A. 563, 209 P 209. 

La.—Frierson v. Shreveport Gro- 
cery Co., 3 La. A. 44. 

Me.—Ricker v. Gray, 118 Me, 492, 
107 A 295; Sylvester v. Gray, 118 Me. 
74, 105 A 815; Bragdon v. Kellogg, 
118 Me. 42, 105 A 433, 6 ALR 669. 

Mass.—Rice v. Lowell Buick Co; 
229 Mass. 53, 118 NE 185. 

N. Y.—Butterly v. Freeman, 188 
NYS 428. 

Wash.—Geitner v. Stephenson, 137 
Wash, 464, 242 P 1099 


Ont.—Coffey v. Dies, 10 OntWN 
255. 
Sask.—Haggerty -v. McKay, 


Sask. L. 517, [1923] 4 DomLR iit, 
[1923] 3 West Wkly 1288. 

[a] One who drives at an ex- 
cessive speed on the wrong side of 
the road cannot recover for an acci- 
dent to which such act contributed. 
Frierson v. Shreveport Grocery Co., 


3 La. A. 44; Smith v. Crow, 1 La. 
a 659; Coffey v. Dies, 10 OntWN 
OY 
{b] On wrong roadway.—One 


traveling south on a roadway in an 
avenue reserved for north-bound 
traffic, in violation of a city ordi- 
nance, was guilty of contributory 
negligence, and could not recover 
damages resulting from a collision 
with another automobile. Butterly 
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violation of the rule of the road in this respect 
does not preclude recovery for an accident to which 
such violation did not contribute.*? 
was on the right side of the road is not liable for 
injury to the other vehicle or its occupants if he 
exercised reasonable care and prudence under the 
cireumstances®* but is entitled to recover for in- 
juries to himself or his vehicle caused by another 
vehicle being on the wrong side of the highway** 
where he himself has acted with reasonable care 
and prudence under the circumstances.*® 
fact that one was on his own right-hand side of the 


The driver who 


The mere 


v. Freeman, 188 NYS 428. 

[c] Failure to turn and mislead- 
ing action.—Plaintiff’s truck and de- 
fendant’s automobile were approach- 
ing in opposite directions, the auto- 
mobile being on the proper side of 
the road and the truck being on the 
wrong side of the road. As the ve- 
hicles approached, and after the 
driver of the truck had become aware 
of the approach of defendant’s au- 
tomobile, he attempted to adjust a 
rear vision mirror which was at- 
tached to the left front of the wind- 
shield and extended out a distance of 
six or seven inches. Defendant and 
the other occupants of her car mis- 
took this movement for a signal in- 
dicating an intention to turn to the 
left and off the highway into one 
of the roadways leading into private 
premises. The truck continued on its 
course.and when the cars were about 
seventy feet apart defendant turned 
to the left and immediately the truck 
turned abruptly to the right. It was 
held that the driver of the truck 
was guilty of negligence precluding 
a recovery by plaintiff. Geitner v. 


ad ain sae 137 Wash. 464, 242 P 
31. Rice v. Lowell Buick Co., 229 
Mass. 58, 118 NE 185. 
32. Dwyer v. Chew, (Md.) 131 A 
350; Horowitz v. Gottwalt, (N. J. 


Sup.) 102 A 930; Ingersoll v. Olwell, 
127 Wash. 276, 220 P 775; Jefferies v. 
Streit, 183 Wis. 298, 197 NW 706. 
[a] Contributory ‘negligence is not 
imputable, as matter of law, to plain- 
tiff driver of an automobile, merely 
because of his unskillful manage- 
ment of the car, in allowing it to 
slip off the macadam at a curve and 
to cross the road to the opposite 
side while trying to regain a proper 
course of movement on the road, and 
in turning the car from the left to 
the right side of the road when de- 
fendant’s car was approaching, where 
defendant was then several hundred 
feet distant, and plaintiff's car had 
returned to the right-hand side of the 


road before the impact. Dwyer Vv. 
Chew, (Md.) 131 A 350. 
33. Lemmon v. Broadwater, 30 


Del. 472, 108 A 2738; Travers v. Hart- 
mann, 28 Del, 302, 92 A 855; Richards 


v. Palace Laundry Co., 55 "Utah 409, 
186 P 439. 
34 Jones v. Graner, 118 Kan. 43, 


233 P1015; Roy v. North Kansas City 
Dev. Co., (Mo. A.) 226 NW 965; Hatch 
Vv. Daniels; 96" Vite 890 117 SA 105. 
[a] Turning to right.—Defendant, 
traveling east, turned out to the 
north to pass a car traveling in the 
same direction. Plaintiff was ap- 
proaching, traveling west. Defend- 
ant, seeking to avoid a collision, at- 
tempted to drive out of the road on 
the north while plaintiff attempted 
to drive along the extreme north side 
of the road in order that defendant 
might pass between him and the 
other car. It was held that plaintiff, 
who was not shown to have been 
driving at an unreasonable rate of 
speed, was not guilty of contributory 
negligence as matter of law. Jones 
v. Graner, 118. Kan. 43, 283 'P 21015: 
35. Roy v. North Kansas City Dev. 
Co., (Mo. A.) 226 NW 965; Sims v. 
Hleazar, 116 S. C. 41, 106 SE 854, 24 
ALR 1293; Hatch v. Daniels, 96.Vt. 


948 [42 C.J.] 


road does not, however, entitle him to recover for 
a collision to which his negligence in other respects 
contributed,®* or relieve him from liability for a 
collision proximately caused by his negligence, with- 
out negligence on the part of the driver of the other 
vehicle.*7 

[§ 669] 8. Vehicles Traveling in Same Direction 
—a. In General. When one vehicle is following 
another along a public highway, the duties of the 
drivers of the respective vehicles are reciprocal,*® 
and the duties which each owes to the other are 
governed, to a large extent, by the circumstances 
of the particular case.*° 

[§ 670] b. Duties of Vehicle Ahead. Where two 
automobiles, or an automobile and another vehicle 
are traveling on a public road in the same direction, 
the one ahead has the superior right,*? and the 
driver thereof ordinarily owes no duty to the fol- 
lowing car except to use the road in the usual way, 
in accordance with the laws of the road.*+ Unless 
he has been made aware, by signal or otherwise, of 
the presence of a vehicle in his rear,** or is in a 
situation where he is bound to anticipate the pres- 
ence of other vehicles behind him,*? he has the right 
to assume either that there is no other vehicle in 
close proximity in his rear,** or that any such ve- 
hicle is under such control as not to interfere with 
his free use of the road in front of and to the side 
of him in any lawful manner,*® and may therefore 
proceed at such speed as he chooses,*® use whatever 
portion of the highway he prefers,*’ stop or start 
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at will,#8 and even turn into side roads,*® without 
the giving of signals of such intentions.°® Where, 
however, the driver is chargeable with notice of the 
approach of a vehicle from the rear, his use and 
occupation of the road must be reasonable,°* and 
he must not unduly obstruct the road,°? although he 
is not required to turn out to allow the approaching 
vehicle to pass until the driver thereof has in some 
way indicated his desire to pass.°? Under such cir- 
cumstances, the driver of the vehicle ahead should 
signal to vehicles behind his intention to make any 
movements other than proceeding reasonably 
straight ahead without substantial or abrupt de- 
crease of speed,°* and ineso doing he should use the 
signals which are recognized as indicating certain 
operations,°® and, having signaled his intention to 
make a certain movement, should proceed as his sig- 
nal has indicated.®® The reasonableness of the use 
of the road depends largely on the extent of its gen- 
eral use,°’ and where a highway is much used for 
travel, this fact alone may be sufficient to charge the 
driver with notice that there may be vehicles in the 
rear,°* and impose upon him the obligation to man- 
age his car so as not to endanger vehicles which 
may be following him.*?® 

Where one suddenly shifts his line of travel and 
thereby creates a sudden danger to a vehicle which 
is following him, this may constitute negligence re- 
sulting in lability for injury to the following ve- 
hicle or its occupants,®° and precluding any recov- 


89, 117 A 105; Wallace v. Davis, 31 
OntWN 202. 

fa] Act in emergency.—Defend- 
ant was traveling on the wrong side 
of the road at a speed of approxi- 
mately fifty miles per hour. Plain- 
tiff, who was driving at a proper 
speed in the opposite direction on 
his own right side of the road, saw 
defendant’s approach and realized the 
danger of a collision. He thereupon 
applied his brakes, and his. car 
slewed around so that the rear wheels 
passed over the center of the road, 
but at no time more than one half 
of his vehicle was on his left-hand 
side of the center of the road. De- 
fendant continued to approach on the 
wrong side of the road until, seeing 
plaintiff's car in front of him, he 
turned slightly to his right, but he 
had not crossed the center of the 
road to his own right-hand side when 
a collision took place. At the time 
of the collision, plaintiff's car had 
practically come to a standstill, and 
the collision occurred some distance 
from the center of the road, on plain- 
tiff’s right-hand side and defendant's 
left-hand side of the road. It was 
held that defendant’s negligence was 
the sole cause of the collision, and 
if plaintiff's act of putting on his 
brakes was a mistake it was done 
in an emergency forced upon him by 
defendant’s negligence. Wallace v. 
Davis, 31 OntWN 202. 

[b] Sufficient care was exercised 
by plaintiff where he discovered de- 
fendant’s car a little to its own left 
of the middle of the road and think- 
ing it was coming toward him slowed 
down and turned out to his right and 
when he approached nearer to de- 
fendant’s car he discovered that it 
was not in motion and thereupon ap- 
plied his brakes, slowed down fur- 
ther and turned out so far to the 
right that his right wheels were on 
a fringe of grass on the side of the 
road, notwithstanding which the two 
ears collided. Hatch v. Daniels, 96 
Vitel Soap leas LOD. 

[ec] he mere fact of being on the 


right side of the highway does not|not guilty of negligence. 


conclusively establish freedom from 
contributory negligence. Sims sv. 
Eleazer, 116 S. C. 41, 106 SE 854, 24 
ALR 12938. 

36. McCartney v. British-Ameri- 
can Metals Co., 99 N. J. L. 375, 124 A 
114; Ewing v. Chapman, 91 W. Va. 
641, 114 SE 158. 

37. Horowitz v. Gottwalt, (N. J. 
Sup.) 102 A 930. 

38. Bawden v. Kuklinski, 48 Nev. 
181, 228 P 588, 232 P 782. 

39. Government St. Lumber Co. 
v. Ollinger. 18 Ala. A. 518. 94 S 177; 
Piper v. Adams Express Co., 270 Pa. 
54, 113) Aj 562. 

40. Government St. Lumber Co. 
v. Ollinger, 18 Ala. A. 518, 94 S 177; 
Mark v. HMritsch, 195.N. Y. 282, .88 
ee 380, 133 AmSR 800, 22 LRANS 
632. 

41. Government St. Lumber Co. vy. 
Ollinger, 18 Ala. A. 518, 94 S 177. 

42. Duty of overtaking vehicle to 
signal see infra § 680. 

43. See infra notes 58, 62. 

44. Government St. Lumber Co. v. 
Ollinger, 18 Ala, A. 518, 94 S 177. 

45. Government St. Lumber Co. v 
Ollinger, supra. 

46. Government St. Lumber Co. v. 
Ollinger, supra. : 

47. Government St. Lumber Co. v. 
Ollinger, supra; Piper v. Adams Ex- 
press Co., 270 Pa. 54, 118 A 562. 

Right to use any part of highway 
generally see supra § 612. 

48. Government St. Lumber Co. v. 
OWineerte Ae) Alay As. sDUS. 0 4 Seize 
Webber v. Weary, 57 N. S. 502. 

Right to stop generally see infra 
Sips 

49. Government St. Lumber Co. v. 
Ollinger, 18 Ala. A. 518, 94 S 177. 

[a] Where a _ vehicle swerved 
Slightly to the right preparatory to 
turning into a side road on the left, 
and the operator had no notice that 
a car was approaching from the rear 
and desired to pass, but the driver 
of the approaching car thought the 
swerving was due to his signal of a 
desire to pass, and the cars collided, 
the driver of the forward car was 
Government 


St. Lumber Co. v. Ollinger, 18 Ala. 
A. 518, 94 S 177. 

50. Government St. Lumber Co. v. 
Ollinger, supra; Webber v. Weary, 57 
N.. S:5502: 

51. Government St. Lumber Co. v. 
Ollinger, 18 Ala. A. 518, 94 S 177; 
Stapp v. Jerabek, 144 Minn. 439, 175 
NW 1003. 

52. Government St. Lumber Co. v. 
Ollinger, 18 Ala. A. 518, 94°09S 177; 
Belleville v. Ingram, 230 Mich. 462, 
202 NW. 945; Mark vy. Fritsch, 195 


N. Y. 282, 88 NE 380, 183 AmSR 800, 
22 LRANS 632. 
5G.. Dreéher, v... Divine, 192 N.-¢ 


325, 185 SE 29, 47 ALR 696; Wollas- 
ton v. Park, 47 Pa. Super. 90. 

[a] Mere failure to get out of the 
way of an automobile approaching 
from behind at the rate of eighteen 
or twenty miles an hour is not of it- 
self contributory negligence on the 
part of the driver of a horse-drawn 
vehicle. Wollaston v. Park, 47 Pa. 
Super. 90. 

54 Russell v. Kemp, 159 NYS 865. 
Russell v. Kemp, supra. 

5. Russell v. Kemp, supra. 

{a] Thus a driver should not sig- 
nal his intention'to change his course 
or stop and then proceed on his way 
without doing either. Russell v. 
Kemp, 159 NYS 865. 

57. Government St. Lumber Co, v. 
Ollinger, 18 Ala. A. 518, 94.S 17/7. 

58. Government St. Lumber Co. v. 
Ollinger, supra. 

59. Government St. Lumber Co. v. 
Ollinger, supra; Piper v. Adams Ex- 
press Co., 270 Pa. -54, 113 A 562. 

[a] A truck driver passing from 
one side to the other is bound to do 
so with proper regard to the rights 
and safety of others who might be 
attempting to pass. Piper v. Adams 
Express Co., 270 Pa. 54, 113 A 562. 

-60. Brown’s Suce., 2 La. A. 704; 
Elizey v. Booth Furniture, etc., Co., 
Ltd., 2 La. A. 431; Winter v. North 
Jersey Bus GCo., (N. J; Sup.)y 185.4 
473; Zandras v. Moffett, 286 Pa. 477, 
133 A. 817, 974% ALR 699% . Smith gee 
Yellow .Cab. Co. 285 Pa. 229. 130) A: 
124; Nold v. Higgins Luraber Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page arid note number. 


§§ 670-671] 


ery for injury to himself or his vehiele.*? 

In city streets constantly used by automobiles 
the situation charges the driver with notice of the 
possibility of ears approaching in the rear,®? and 
imposes upon him a corresponding duty of care and 
watchfulness with respect to such cars.°* 

Cutting off view of vehicle behind. Where the 
vehicle ahead is so constructed or so loaded that 
it prevents those driving behind it from observing 
conditions which ought to be known to them in or- 
der reasonably to insure their safety, there is a duty 
on the driver of the vehicle ahead to use a rea- 
sonable degree of care to give timely and ample 
warning of approaching danger to those whose view 


276 Pa. 195, 119 A 919; Piper v. Ad- 
ams Express Co., 270 Pa. 54, 113 A 
562; Bernstein v. Smith, 86 Pa. Super. 
366; Bloomfield vy. Alexander,:32 B. C. 
110. 

[a] Where a_ driver suddenly 
Swerves to the left without warning, 
causing a collision with an auto- 
mobile which is attempting to pass, 
he is guilty of negligence. Brown's 
Suce:, 2 La. A. 704. 


[b] Forcing vehicle in rear off 
road.—wWv here an autobus, being 
driven some distance ahead of an 


automobile, suddenly and without 
warning slowed down and turned to 
the left, crossing the entire width of 
the road, and the automobile, also 
turning to the left to avoid a col- 
lision with the bus, was forced off 
the road and went into a ditch, a 
finding of negligence on the part of 
the bus driver was justified. Winter 
v. North Jersey Bus Co., (N. J. Sup.) 


135 A 473. 
61. Couvillion v. Zoder, 2 La. A. 
339; Hartley v. Lasater, 96 Wash. 


407, 165 P 106. 

62. Government St. Lumber Co. v. 
Ollinger, 18 Ala. A. 518, 94 S 177. 

63. Government St. Lumber Co. v. 
Ollinger, supra. 

64. Simpson v. Snellenburg, 96 N. 
J. Ti 518) 115 A 403, 24 Ader 503. 

65. See supra § 624. 

66. Government St. Lumber Co. v. 
Ollinger, 18 Ala “AT 5137948 “127; 
Gornstein v. Priver, 64 Cal. A. 249, 
221 P 396; Starry v. Hanold, (Iowa) 
211 NW 696; Pietsch v. McCarthy, 159 
Wis. 251, 150 NW 482. 

67. Ala.—Government St. Lumber 
Co. v. Ollinger, 18 Ala. A. 518, 521, 
94 S 177. : 

Cal.—Barton v. Studebaker Corp., 
46 (Cal) Aun 707,189 Pe 1025. 

La.—Reeves v. Pyle, 3 La. A. 718. 

Mich.—Cord v. Pless, 216 Mich. 33, 
184 NW 427. 

Wis.—Marhofke v. Alia, 
Wis. 442, 211 NW 303. 

“Tt is the duty of a driver operat- 
ing an automobile, upon approach- 
ing another automobile from the rear, 
while both cars are traveling in the 
same direction, to exercise a greater 
degree of care. He must look out 
for the man ahead, realizing that the 
man ahead is engaged in handling a 
high-power, dangerous machine, re- 
quiring constant attention and quick 
action, and that his lookout is ahead, 
and not behind. He must have his 
machine well in hand to avoid doing 
injury to the car ahead, so long as 
the man ahead is driving in accord- 
ance with his rights.” Government 
St. Lumber Co. v. Ollinger, supra. 

68. Gornstein v. Priver, 64 Cal. A. 
249, 221 P 396; Parodi v. Tilford, 136 
App. Div. 734, 121 NYS 535. 

[a] Following street car ap- 
proaching switch.—A driver who is 
following closely behind a street car 
at a point where he knows that the 
car must swing at a switch is under 
the duty of keeping sufficiently away 
from the car that it will not strike 
his vehicle as it swings out. Parodi 


Brucken, 


Vol Piltordye leo App. Dive 134, Shai 
NYS 535. 
69. Bawden v. Kuklinski, 48 Nev. 
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eral. 


ahead,°® and be 


P81, 228—=Py 588, 232 P 782: Daly v. 
Case, 88 N. J. L. 295, 95 A 973. 

70. Mahan v. Walker, 96 N. J.'L. 
78, 114 A 246. 

71. Ala.—Morrison v. Clark, 196 
Ala. 670, 72 S 305; Government St. 
Lumber Co. v. Ollinger, 18 Ala. A. 
518, 94 S 177. 

Ky.—Knapp v. Gibbs, 211 Ky. 278, 
277 SW 259; Ware v. Saufley, 194 
Ky. 53, 237 SW 1060, 24 ALR 500. 

La.—Le Boeuf v. Benoit, 3 La. A. 
pee Henican v. Woodman, 1 La. A. 

N. Y.—Sniffen v. Huschle, 121 Misc. 
58, 200 NYS 206. 

N. C.—Dreher v. Divine, 192 N. C. 
325, 135 SE 29, 47 ALR 696. 

Pa.—Zandras v. Moffett, 286 Pa. 
477, 133 A 817, 47 ALR 699; Howarth 
v. Adams Express Co., 269 Pa. 280, 
DAS 5Sbs 

Tenn.—Gary v. Powell, 8 Tenn. Civ. 
AS 363. 

pty, of control generally see supra 


72. Cal.—Gornstein v. Priver, 64 
Cal. A. 249, 221 P :396. 

Ky.—Ouerbacker Coffee Co. v. Koop, 
212 Ky. 824, 280 SW 146; Ware v. 
Saufley, 194 Ky. 53, 237 SW 1060, 24 
AIGR 5005. 


Mich.—Depue  v. Schwarz, 222 
Mich. 308, 192 NW 713. 
Minn.—Richardson v. Weiss, 152 


Minn. 391, 188 NW 1008; Dunkelbeck 
v. Meyer, 140 Minn. 2838, 167 NW 
1034. 

(A.) 


Mo.—Schreiber v. Andrews, 
234°SW 862. 

Nebr.—Lord v. Roberts, 102 Nebr. 
49. 165 NW 892. 

Nev.—Bawden v. Kuklinski, 48 
Nev. 181, 228 P 588, 232 P 782. 

N. J.—Mahan v. Walker, 96 N. J. 
Tees, ek he yA 246s 

N. Y.—Peo. v. Scanlon, 132 App. 
Div. 528, 117 NYS 57; Harnik v. As- 
toria Mahogany Co., 127 Misc. 41, 215 
NYS 219; Sniffen v. Huschle, 121 
Mise. 58, 200 NYS 206; Phillips v. 
Thornton, 170 NYS 533; Earle v. 
Pardington, 116 NYS 675. 

Pa.—Zandras v. Moffett, 286 Pa. 
477, 133 A 817, 47 ALR 699. 

S. D.—Poppe v. Fluth, 47 8. D. 548, 
199 NW 597. 

{a] Approaching intersection.— 
“No careful driver will follow an au- 
tomobile to its left and close to it in 
approaching an intersection without 
keeping his car under control. If any 
other rule be sanctioned, a recklegs, 
malicious driver may keep the for- 
ward car from making a turn to the 
left for miles.”” Bawden v. Kuklinski, 
48 Nev. 181, 189, 228 P 588, 232° P 


782. 
Duty of care generally see supra 


§ 582. 

73. U. S.—Belisle v. isk, 16 F. 
(2a) 261. 

Ala.—Government St. Lumber Co. 
v. Ollinger, 18 Ala. A. 518, 94 § 


ledge 

Cal.—Gornstein v. Priver, 64 Cal. 
AS 24922 Paso. 

Mich.—Cord y. Pless, 216 Mich. 33, 
184 NW 427. 

Mo.—Schmitt v, Standard Oil Co., 
(A.) 221° Sw 389. 

Nebr.—Russell v, Hlectric Garage 


of any movement which is properly signaled.”° 
must keep his ear under control,’ and operate it 
with ecare?? so that he will not run into vehicles 
ahead of him,’* which duty may require him to re- 
duce his speed where his vision is in any way in- 
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he thus obstructs.® 

[§ 671] c. Duties of Vehicle Behind—(1) In Gen- 
The duty of an automobilist to keep a look- 
out® imposes upon him the obligation of observing 
vehicles on the road ahead of -him®* and their move- 
ments,°? and being prepared for movements which 
might reasonably be anticipated.*8 
out for signals from the driver of the vehicle 


He must watch 


prepared to avoid danger in case 
He 


Co., 90 Nebr. 719, 184 NW 253. 

N. J.—Seibert v. A. Goldstein Co., 
JIN. J. L. 200, 122 A821; Decou v. 
Dexheimer, (Sup.) 73 A 49. 

N. Y.—Greenberg v. Robertson- 


Stelling Corp. 127 Misc. 427, 216 
NYS 340; Sniffen v. Huschle, 121 
Misc. 58, 200 NYS 206: Phillips v. 


Thornton, 170 NYS 533. 
R, I.—Heath v. Cook, 68 A 427. 


Utah.—Boeddcher’ y. Frank, 48 
Utah 363, 159 P 634. 
Wash.—Parsons v. Hamrick, 118 


Wash. 305, 203 P 3871; Spencer v. 
Magrini, 115 Wash. 29, 195 P 1041. 
Wis.—Hoppe v. Petersen, 165 Wis. 
200, 161 NW 738; Pietsch vy. Mc- 
Carthy, 159 Wis. 251, 150 NW 482. 
Fete C.—Goudy v. Mercer, 34 B. C. 


[a] Gollision ordinarily due to 
negligence of driver of vehicle be- 
hind.—‘‘In operating an autotruck 
over a public street the driver, under 
ordinary circumstances, cannot run 
down a vehicle proceeding in the 
same direction without having been 
negligent in the operation of his own 
vehicle, unless it appears that the 
collision was due to the negligent 
conduct of the driver of the other 
vehicle, which is not the case here. 
The mere fact that he does run down 
the vehicle ahead of him furnishes 
some evidence that he either was 
traveling at too high a rate of speed 
for a highway crowded with other 
vehicular travel or that he was fol- 
lowing too closely the machine ahead 
of him.” Gornstein v. Priver, 64 Cal. 
A. 249, 255, 221 P 396. 

[b] Facts showing negligence.— 
(1) Evidence that defendant was fol- 
lowing about forty feet behind plain- 
tiff’s car, both cars traveling fifteen 
miles per hour, and that when plain- 
tiff slowed down to ten miles per 
hour defendant ran into him without 
making any effort to avoid the col- 
lision, irresistibly shows that the col- 
lision resulted solely from defend- 
ant’s inattention. Marhofke Vv. 
Brucken, 191 Wis. 442, 211 NW 803. 
(2) Where there was evidence that 
defendant was driving behind plain- 
tiff’'s buggy at the rate of six to 
ten miles per hour, being a little 
faster than the buggy was going, and 
that when the buggy stopped he was 
fifteen to twenty-five feet behind and 
was starting to turn out to pass it, 
but he struck the buggy, although 
the street was wide and unobstructed 
by other traffic, a finding that defend- 
ant was negligent was authorized. 
wee v. Pless, 216 Mich. 33, 184 NW 
427. 

{c] Running into unlighted ve- 
hicle.—(1) A driver of an automobile 
on a road _ sufficiently lighted to 
enable him to see for one hundred 
and fifty feet is liable for running 
down a wagon going in the same di- 
rection, although the wagon failed 
to carry lights as required by law. 
Decou v. Dexheimer, (N. J. Sup.) 
73 A 49, (2) Where a horse and 
vehicle without a lantern, which is 
driven after dark across a bridge 
with one wheel on the sidewalk to 
the right of the roadway, is run into 
by an automobile with perfect lights 


950° (42°C. J.j 
terfered with.’ 
not, however, under a duty to be prepared for move- 
ments or changes of direction of the car ahead 
which could not reasonably be anticipated,’® and is 
not bound to anticipate that the vehicle ahead of 
him will, suddenly and without warning, turn across 
his path. 76 He has the right to rely on compliance, 
by the driver of the venicts ahead, with a statutory 
requirement that he give timely warning, by an ap- 
propriate signal, of his purpose to’stop the ear.’7 

[§ 672] (2) Space between Vehicles. No absolute 
rule can be laid down with respect to how closely 
an automobile may follow another vehicle,’* but the 
space which must be maintained between the two 
vehicles is to be determined according to the stand- 
ard of reasonable care,”® taking into consideration 
all the surrounding circumstances,®° including such 
matters as the locality,®' road conditions,°? weather 
conditions,®** traffic conditions,** the character of 
the vehicle being driven®® and of the vehicle ahead,°** 
and the speed at which the vehicles are proceed- 
ing.®’ The space should be sufficient to enable the 
operator of the car behind to avoid danger in case 
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The operator of the ear behind is 


[§§ 671-672 


of a sudden stop by the vehicle ahead,** although 
it has been held that negligence of the operator of 
the car behind is not established by the mere fact 
of running into the car ahead of him when that car 
stops suddenly.*® It has also been held not negli- 
gent, as a matter of law, to drive at a rapid speed, 
within the statutory speed limit, in the rear of a 
car whose operator has not communicated any in- 
tention of changing his course.®° 

When approaching a street intersection a driver 
is bound to anticipate that a car ahead of him may 
be stopped by traffic signals or conditions,®? and 
may therefore be guilty of negligence in running 
into it when it does stop.®” 

Following street car. It has been held that an 
operator of an automobile should not trail a street 
car so closely that he cannot comply with a regu- 
lation requiring him to stop in ease the car stops 
to receive or discharge passengers,®* and that it is 
negligence for the driver of an automobile traveling 
at about eighteen miles per hour to follow within 
four or five feet of a street car immediately in 
front of him.” 


set straight ahead with a minimum 
radius of twenty feet, the driver of 
the latter vehicle is guilty of reck- 
lessly and negligently driving with- 
out taking heed of what he is doing 
or where he is going. Goudy v. Mer- 
cer, 34.8. Cw 1037 

[ad] Rule applies in favor of bi- 
cycle.—Sheffield vy. Union Oil Co., 82 
Wash, 386, 144 P 529. 

74. Pietsch v. McCarthy, 159 Wis. 
251, 150 NW 482. 

[aj] Dazzled by headlights.—An 
automobile driver, proceeding at a 
speed of thirteen miles an hour when 
his vision was dazzled by headlights 
of automobiles coming in the oppo- 
site direction, so that he could not 
see defendant’s wagon until he struck 
it, was negligent in not reducing his 
speed, and cannot recover for the 
damages to his automobile. Pietsch 
Ve eth 159 Wis. 251, 150 NW 
482. 

Duty to reduce speed when view 
obstructed generally see supra § 640. 

75. Crescent Motor Co. v. Stone, 
208 Ala. 137, 94 S 78; Government St. 
Lumber Co. v. Ollinger, 18 Ala, A. 
518, 94 S 177; Manceaux v. Hunter 
Carnal Coy, abt8y lian. 93,1586 155) 6655 
Paschel vy. Hunter, 88 N. J. L. 445, 
97 A 40. 

76. Fate v. Gross, 61 Cal. A. 146, 
214 P 465; Paschel v. Hunter, 88 N. 
J. L. 445, 97 A 40; Hartley v. Lasater, 
96 Wash. 407, 165 P 106. 

[a] The driver of an automobile 
which is following a motor cycle is 
not bound to anticipate that the 
motor cyclist will suddenly and with- 
out warning turn across the path of 
the automobile. Hartley v. Lasater, 
96 Wash. 407, 165 P 106. 

77. Clark v. Weathers, 178 Iowa 
97, 159 NW 585. 

Reliance on care of others generally 
see supra §§ 584, 607. 

78. Gornstein v. Priver, 64 Cal. 
A. 249, 221 P 396; Harnik v. Astoria 
MOR ANY, Co., 127 Misc, 41, 215 NYS 
219. 

79. Gornstein v. Priver, 64 Cal. A. 
249, 221 P 396; Harnik vy. Astoria 
Mahogany Co., 127 Misc. 41, 215 NYS 
219; Phillips v. Thornton, 170 NYS 
533; Stubbs v. Edwards, 260 Pa. 75, 
103 A 511. 

80. Gornstein v. Priver, 64 Cal. A. 
249, 221 P 396; Phillips v. Thornton, 
170 NYS 5383. 

[a] Following closely not negli- 
gence per se.—‘‘The mere fact that a 
vehicle is moving in close proximity 
to another one ahead of it, and keep- 
ing up with it, does not of itself 
constitute negligence per se; but 


whether in any particular case the 
operator of the rear vehicle is neg- 
ligent if he drives his machine so as 
to cause a collision with the one 
ahead depends upon all the circum- 
stances surrounding the happening of 
the accident.’ Gornstein v. Priver, 
64.'Cal, A. 249,255, 221 RP 396; 

81. Greenberg v. Robertson-Stell- 
ne Corp., 127 Mise. 427, 216 NYS 
40. 

82. Knudson vy. Bockwinkle, 120 
Wash. 527, 208 P 59. 

83. Knudson v. Bockwinkle, supra. 

84. Traffic conditions as bearing 
on due care see supra § 582. 

85. Knudson v. Bockwinkle, 120 
Wash. 527, 208 P 59. 

86. Knudson v. Bockwinkle, supra. 

[a] Following motor bus.—De- 
fendant drove a heavy motor car on 
a slippery pavement during a dark 
and stormy night at a speed of from 
twenty to twenty-five miles an hour, 
following forty or fifty feet behind 
a motorbus, which he knew was 
likely to stop at any time for pas- 
sengers. The bus stopped and in 
order to avoid running into it de- 
fendant swerved to the left, and his 
car skidded and he collided with 
plaintiff's car which was approach- 
ing in the opposite direction. It was 
held that defendant was liable, not- 
withstanding his claim that the 
driver of the motorbus had failed to 
signal his intention to stop. Knud- 
son v. Bockwinkle, 120 Wash. 527, 
208 P 59. 

87. Stubbs v. Edwards, 260 Pa. 
75, 103 A 511; Knudson v. Bock- 
winkle, 120 Wash. 527, 208 P 59. 

88. La.—Le Boeuf v. Benoit, 3 La. 
A. 669; Henican v. Woodman, 1 La. 
A, .281. 

N. Y.—Sniffen v. Huschle, 121 Misc. 
58, 60, 200 NYS 206. 

Pa.—Zandras v. Moffett, 286 Pa. 
477, 1383 A 817, 47 ALR 699; Stubbs 
v. Edwards, 260 Pa. 75, 1038 A 511. 

Wash.—Spencer v. Magrini, 115 
Wash. 29, 195 P 1041. 
eye S.—Webber v. Weary, 57 N. S. 

“A driver of a car following an- 
other has a duty to perform in being 
prepared for such sudden stop and 
to keep at such a ‘distance and to 
maintain such control of his car as 
to enable him to stop without hitting 
a car ahead of him.’ Sniffen v. 
Huschle, supra. 

[a] On an open country road it is 
negligence for one driving an auto- 
mobile to follow another automobile 
so closely that he cannot avoid a 
collision on the first automobile stop- 


ping. Webber v. Weary, 57 N. S. 502. 

[b] A motor cyclist was negli- 
gent where he drove his motor cycle 
So closely behind an automobile that 
its sudden stop rendered it necessary 
for him to make a right’ angle turn 
across the street and into the oppo- 
site curb, where he was injured by a 
vehicle coming from the opposite di- 
rection. Stubbs v. Edwards, 260 Pa. 
75, 1038 A 511: 

Te] Four or five feet.—Where one 
drove his automobile only four or 
five feet behind the automobile ahead 
of him and collided with the vehicle 
ahead when it turned out to avoid a 
car parked at the side of the road, a 
finding that the driver of the rear car 
was negligent was justified. Spencer 
v. Magrini, 115 Wash. 29, 195 P 1041. 

89. Stackhouse v. Montreal Pub- 
licuServ..Corps,” 55, Que. Super. 2772 

[a] Skidding.—The driver of an 
automobile is not negligent where, 
on a car in front of him suddenly 
stopping, he shuts off his power, and 
applies his brakes and turns his car 
out to the side, but by reason of the 
slippery condition of the street both 
cars skid and his car runs into the 
car ahead. Stackhouse v. Montreal 
Public Serv. Corp., 55 Que. Super, 177. 


90. Gary v. Powell, 8 Tenn. Civ. 
A, 363. 
91. Greenberg v. Robertson-Stell- 


ing Corp., 127 Misc. 427, 216 NYS 340; 
Zandras v. Moffett, 286 Pa. 477, 133 
A 817, 47 ALR 699. 

[a] Ten feet of space.—The driver 
of a truck is negligent where he 
drives about ten feet behind a vehicle 
ahead of him while approaching an 
intersecting street where he knows 
the vehicle ahead will stop if sig- 
naled, his own car not being under 
uch control that. he can stop it 
ithin ten feet, Zandras v. Moffett, 
286 Pa. 477, 133 A 817, 47 ALR 699. 

_ 92. Greenberg v. Robertson- Stell- 
ing Corp., 127 Misc. 427, 216 NYS 340. 

[a] An automobilist following 
within three feet of the car ahead of 
him, which is going eight or ten miles 
an hour, is guilty of negligence which 
precludes his recovery for a _ col- 
lision following a sudden stopping 
of the car ahead at a street inter- 


section where there was a traffic 
cers Phillips v. Thornton, 170 NYS 
93. 


Koehl v. Carpenter, 47 Cal. A. 
642, 191 P43. 
Regulations as to street cars 
steppe for passengers see infra § 
94. Spencer v, Magrini, 115 Wash. 
29, 195 P 1041. : 


For later cases, developments and changes in the jaw see cumulative Annotations, same title, page and note number, 


§§ 673-674] 


[§ 673] d. Passing®°—(1) Right To Pass. A ve- 
hicle proceeding along the highway has the right 
to pass another vehicle traveling in the same direc- 
tion® if this can be accomplished in safety,°" and 
even though a driver is proceeding at the maximum 
speed fixed by statute this does not warrant him in 
assuming that no other vehicles will pass him.®® 
The right to pass is not, however, absolute.®® 

Passing street car. It has been held that in view 
of the obvious danger to passengers alighting from 
street cars when automobiles are passing, the op- 
erator of a motor vehicle should not attempt to pass 
a street car at a regular stopping point until he 
is reasonably sure that it will not stop.t 

[§ 674] (2) Duties of Overtaken Vehicle—(a) In 
General. The right of the driver of an automobile 
to use any portion of the road which he chooses? 
is of course qualified by the fact that other users 
of the highway have equal rights thereon.? He 
should, therefore, on signal from another vehicle of 
a desire to pass,* turn to his right® if this is neces- 

95. Passing standing vehicle see 
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Mich, 94, 161 NW 924. 
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sary to allow a clear passage,® so as to afford the 
overtaking vehicle a reasonable opportunity to pass 
on his left,’ and this duty of turning to the right 
in order to allow the passage of overtaking vehicles _ 
is very generally imposed by statute. The duty of 
turning to the right is, however, not an absolute 
one but depends upon the circumstances.? <A driver 
is not required to turn to the right until it is. rea- 
sonably practicable and safe to do so,!° and is en- 
titled to a reasonable time in which to turn.tt The 
duty of turning to the right depends also upon the 
condition of the highway being such that a turnout 
can be made with reasonable safety.12 A driver 
who is already as close to his own right-hand side 
of the highway as is reasonably possible is not re- 
quired to turn off the traveled portion thereof in 
order to permit the passage of another vehicle,?® 
and even though one is driving near the center of 
the highway he is not required to turn from his 
course if there is ample room for the overtaking 
vehicle to pass on his left.14 It has been said also 
Stone, 208 Ala. 137, 94 S 78; Mark 


infra § 751. 

96. Del.—Simeone v. Lindsay, 22 
Del. 224, 65 A 778. ; 

Iowa.—Bishard v. Engelbeck, 180 
Iowa 1132, 164 NW 203. 

N. J.—Mahan v. Walker, 96 N. J. 
L. 78, 114 A 246. ‘ 

N. Y.—Peo. v. Smyth, 208 App. Div. 
402, 196 NYS 561; Altenkirch v. Na- 
tional Biscuit Co., 127 App. Div. 307, 
111 NYS 284. 

Que.—Pigeon y. Ellwood, 61 Que. 
Super. 402. 

97. Pigeon v. Ellwood, supra. 

98. McWright v. Providence Tel. 
(R. I.) 131 A 841. 

See infra §§ 677, 683, 685. 

1. Koehl v. Carpenter, 47 Cal. A. 
$42, 191 P 43. 

Duties with respect to persons mov- 
ing to or from street cars see infra 
§§ 793, 794. ‘ 

2. See supra § 612. 

3. Ware v. Saufley, 194 Ky. 53, 237 
SW 1060, 24 ALR 500; Piper v. Adams 
Express Co., 270 Pa. 54, 113 A 562. 

[a] “Road hogs.’—"A driver of a 
vehicle, either motor or otherwise, 
thas no right to obstruct the public 
highway by occupying the center 
thereof. If in doing so the driver 
or occupant of such vehicle is in- 
jured, contributory negligence is 
available as a defense. Ordinarily 
the driver of a buggy or team of 
horses will politely draw to the right 
side of the road, giving room for 
passage of other vehicles. But this 
is not so of the big motor trucks and 
busses because they feel, in their 
weight or power, they are secure 
from injury from small vehicles of 
all kinds. They ,proceed upon the 
theory that might makes right, and 
thus do more to enhance the un- 
popularity of motor vehicles among 
the general public than any other 
one thing. Thus they become and are 
veritable road hogs and an abomina- 
tion in the sight of all considerate 
-Grivers of vehicles.” Ware v. Saufley, 
194 Ky. 53, 55, 237 SW 1060, 24 ALR 
500. 

4. Duty of overtaking driver to 
signal see supra § 680. 

5. Ala.—Standard Oil Co. v. Car- 
ter, 210 Ala. 572, 98 S 575; Crescent 
Motor Co. v. Stone, 208 Ala. 137, 94 
S 78; Government St. Lumber Co, v. 
Ollinger, 18 Ala. A. 518, 94 S 177. 

Del.—Campbell y. Walker, 25 Del. 
41, 78 A 601. 

Tll.—Ferreira v. Diller, 176 Ill. A. 
447; Rupp v. Keebler, 175 Ill. A. 619. 

Kan.—Pens v. Kreitzer, 98 Kan. 
759, 160 P 200. 

Ky.—Ware v. Saufley, 194 Ky. 53, 
237 SW 1060, 24 ALR 500. 


La.—Manceaux v. Hunter Canal 
Co., 148 La. 93, 86 S 665. 
Mich.—Wilson v. Johnson, 195 


Minn.—Reader v. Ottis, 147 Minn. 
335, 180 NW 117, 16 ALR 463. 

N. H.—Nadeau v. Sawyer, 73 N. H. 
107259 AK 369. 

N, Y.—Mark v. Fritsch, 195 N. Y. 
282, 88 NE 380, 133 AmSR 800, 22 
LRANS 632; Dunston v. Greenberger, 
205 App. Div. 778, 200 NYS 426. 

Pa.—Piper v. Adams Express Co., 
270 Pa. 54, 113 A 562. 

Sask.—Bogaert v. Kenney, 13 Sask. 
L. 276, 52 DomLR 336, [1920] 2 West 
Wkly 312 [dism app 50 DomLR 795]. 

6. Standard Oil Co. v. Carter, 210 
Ala, 572, 98 S 575; Wilson vy. Johnson, 
195 Mich. 94, 161 NW 924; Mark v. 
Fritsch, 195 N.. Y.. 282, 284, 88 NE 
380, 1383 AmSR 800, 22 LRANS 632. 

“Tf the position of the forward car 
in the center of a highway does not 
leave such room for passage, then it 
must upon request or equivalent no- 
tice, if practicable and safe, so turn 
aside as to leave such room for pas- 
sage.” Mark v. Fritsch, supra [quot 
Gautier v. Lange, 89 Misc. 372, 375, 
151 NYS 902]. 

7. Ala.—Government St. Lumber 
Co. v. Ollinger, 18 Ala, A, 518, 94 
Shaye 

Cal.—Harris v. Johnson, 174 Cal. 
Dose Odd LL bb ARAL OL Ce 47,9. Aram 
Cas1918B 560. 

i. Jll.—Ferreira v, Diller, 176 Ill. A. 

47. 

Iowa.—Johnson_ v. 195 
Iowa 720, 192 NW 863. 

Kan,.—Watkins v. Byrnes, 117 Kan. 
172, 230 P 1048; Pens v. Kreitzer, 98 
IAD oon 10.0 see200, 

Ky.—Ware v. Saufley, 194 Ky. 58, 
237 SW 1060, 24 ALR 500. 

La.—Manceaux v. Hunter Canal 
Co., 148 La. 98, 86 S 665. 

Mich.—Wilson v. Johnson, 195 
Mich. 94, 161 NW 924. 

Minn.—Reader v. Ottis, 147 Minn. 
335, 180 NW 117, 16 ALR 463. 

Mo.—Marshall v. Taylor, 168 Mo. 
A. 240, 153 SW 527. 

N. H.—Nadeau v. Sawyer, 73 N. H. 
70, 59 A. 369. 

N, J.—State v. Unwin, 75 N. J. L. 


Kinnan, 


5.00; 08) Awl lO») [atl 73 New Jn 529), 
64 A 163]. 

N. Y.—Dunston v. Greenberger, 
205 sApp. Diver 18h. 200) ON Si 4262 
Gautier v. Lange, 89 Misc.: 372, 151 
NYS 902. 


Pa.—Piper v. Adams Express Co., 
270 Pa. 54, 113 A 562; Bell v. Jacobs, 
261 Pa. 204, 104 A 587. 

Ont.—Empey v. Thurston, 58 Ont. 


‘L. 168, 29 OntWN 288, [1926] 1 Dom 


LR 289. 

Sask.—Bogaert v. Kenney, 13 Sask. 
L. 276, 52 DomLR 336, [1920] 2 West 
Wkly 312 [dism app 50 DomLR 795]. 

8. See statutory provisions, 

9. Jones v.. Colvard, 215 Ala. 216, 
109 S 877; Crescent Motor Co. v. 


v. Fritsch, 195 N. Y. 282, 88 NE 380, 
133 AmSR 800, 22 LRANS 632. 

10. Watkins v. Byrnes, 117 Kan. 
172, 230 P 1048; Dunkelbeck v. Meyer, 
140 Minn. 283, 167 NW 1034; Mark 
Vairitseh iad Oop WNiea You So eos tees 
NE 380, 1383 AmSR 800, 22 LRANS 
632; Dreher v. Divine, 192 N. C. 325, 
1385 SE 29, 47 ALR 696. 

“Tf at the moment there is not suf- 
ficient room in which it can do this, 
it is its right, and it is the duty of 
the rear car, to wait until a place is 
reached where this may be done.” 
Mark vy. Fritsch, supra. 

11. Crescent Motor Co. v. Stone, 
208 Ala. 137, 142, 94 S 78; Dreher v. 
Divine gel92, New .Gh 32558 Sai e eho oes 
29, 47 ALR 696. 

“Tf the forward driver be not al- 
lowed sufficient time to turn to the 
right before the rear vehicle runs 
upon him, or is forced off the road in 
order to avoid striking him, he can- 
not be held liable for negligence, con- 
tributory or otherwise.” Dreher y. 
Divine, supra. 

“One seasonably warned of the ap- 
proaching vehicle from the rear must 
be accorded a reasonable opportunity 
to heed the warning, to exercise due 
care, and to consult reasonable pru- 
dence before he can be said to be 


negligent in the premises.’ Crescent 
Motor Co, v. Stone, supra. 
12. Watkins v. Byrnes, 117 Kan. 


172, 230 P 1048; Tucker v. Lyons, 111 
Kan. 741, 208 P 547; Reader v. Ottis, 
147 Minn. 335, 180 NW 117, 16 ALR 
463; Lorenz v. Tisdale, 127 App. Div. 
433, 111 NYS 178. 

13. Jones v. Colvard, 215 Ala, 216, 
109 S 877. 

14. Standard Oil Co. v. Carter, 210 
Ala. 572, 98 S 575; Mark v. Fritsch, 
195 N. Y. 282, 284, 88 NE 380, 133 
AmSR 800, 22 LRANS 632; Tooker v. 
Fowler, etc. Co. 147 App. Div. 164, 
132 NYS 218; Bogaert v. Kenney, 13 
Sask. L. 276, 52 DomLR 336, [1920] 
Zu ens Waly, 312 [dism app 50 DomLR 

“In the case of two cars traveling 
in the same direction the front one 
has the superior right and may main- 
tain its position in the center of the 
highway if there is sufficient space 
on its left aS prescribed by statute 

to enable the approaching car 


safely and conveniently to pass.” 
Mark vy. Fritsch, supra. 
[a] Free passage within. the 


meaning of Sask. L. (1917) c 42 § 38, 
which requires that “the person over- 
taken Shall as soon as possible turn 
to the right so ag to allow free pas- 
sage to the left,’ means sufficient 
space on a roadbed reasonably: suit- 
able to ‘motor traffic, and where such 
free passage already exists, the stat- 
ute imposes no duty on the person 


952 [42 C. J.] 
that, in the absence of any statutory regulation, the 
driver of the overtaken vehicle is not obhged to 
turn from his course if there is room for the over- 
taking vehicle to pass on either side.1° Where the 
traveled track is not sufficiently wide to permit of 
a passage, but a turnout is reasonably practicable, 
the driver of the forward vehicle should turn out 
to the right of the center of the traveled track 
so as to allow the overtaking vehicle the left-hand 
side thereof on which to pass.1° The operator of 
the overtaken vehicle should observe the vehicle 
which is passing’? and exercise reasonable care to 
avoid injuring or being injured by the passing ve- 
hicle.1® His failure to allow room for passing when 
this 1s reasonable and practicable amounts to con- 
tributory negligence,!? and it is gross misconduct 
for the driver of the overtaken car unnecessarily 
and intentionally to crowd in toward the passing 
car.2° 

The driver of the overtaken vehicle is entitled to 
assume that the overtaking vehicle will pass to the 
left of him?! and is not bound to anticipate that 
such vehicle may attempt to pass him on the wrong 


overtaken to turn to the right. Bo- 
gaert v. Kenney, 13 Sask. L. 276, 52 


MOTOR VEHICLES 


“Under ordinary circumstances, the 
forward car would not be compelled 


=" 


[§§ 674-677 


side.?? 

[§ 675] (b) Duty To Reduce Speed. A. driver . 
who is proceeding at a reasonable rate of speed 
on the proper side of the road is not under a duty 
to reduce his speed so that a car approaching from 
the rear may pass him,?* even though a third car 
is approaching from the opposite direction;*+ and 
it has even been considered that a driver has a right 
to increase his speed in order to prevent another ve- 
hicle from passing him.*° 

[§ 676] (c) Duty To Stop. Under ordinary cir- 
cumstances a driver is not obliged to stop in order 
to permit the passage of an overtaking vehicle,?® 
but the circumstances may be such as to impose 
upon the slower moving vehicle a duty to stop for 
a sufficient time to permit a faster moving vehicle 
to pass.?? 

[§ 677] (8) Duties of Overtaking Vehicle—(a) 
In General. The driver of the overtaking car must 
see to it that the conditions are such that an at- 
tempt to pass is reasonably safe and prudent,?® and 
in passing must exercise reasonable care.29 He 
may not lawfully turn to the left and increase speed 


Mo.—Bauer v. Fahr, (A.) 282 SW 
150; Dixon v. Boeving, (A.) 208 SW 


DomLR 336, [1920] 2 WestWkly 312] to stop in order to let the rear one | 279. 

[dism app 50 DomLR 795]. pass, but might wait until a space N. J.—Smith v. Barnard, 82 N. J. 
15. O’Donnell v. Johnson, 36 R. I.| was reached where such passage] L. 468, 81 A 734, 41 LRANS 322. 

308, 314, 90 A 165 (“It is the rule| might be accomplished in safety N:-~Y.—Peo. v. Smyth, 203 App: 


of the common law that a traveler 
on the highway is not obliged to turn] Supra. 


27. 


without any stop.” 


Mark y. Fritsch, | Div. 402; 196 NYS 561; Pratt v. Burns, 


189 App. Div. 33, 177 NYS 817; Gries- 


his vehicle aside for another travel- 
ing in the same direction if there be 
convenient room for the other to pass 
upon either side, and a traveler may 
pass a vehicle ahead of him upon 
either side provided he can do so with 
safety. ... The failure of the plain- 
tiff to turn to the right and give the 
defendant more room, may be the 
subject of criticism as showing a 
lack of courtesy and of a proper 
spirit of accommodation... but it 
was not necessarily negligent con- 


duct, contributing to the plaintiff's 
injury”’). us , 
16. Hoppe v. Petersen, 165 Wis. 


200, 161 NW 788. 

17. Nold v. Higgins Lumber Co., 
iG aa owe LOM Ave Ok Oe 

{a] Negligent failure to observe 
passing motor cycle.—The fact that 
a motor truck makes a sudden swerve 
to the left into a motor cycle passing 
it, which the truck driver admits that 
he had not observed, may be sufficient 
to establish a negligent operation of 
the truck. Nold v. Higgins Lumber 
Cor 276) Rant o5, VilgeAr 919: 

18. Belleville v. Ingram, 230 Mich. 
462, 202 NW 945. 

[a] A sudden veering to the left 
while another vehicle is passing mak- 
ing it impossible for the latter to 
avoid an accident is negligence re- 
sulting in liability for damages 
caused thereby. Belleville v. Ingram, 
230 Mich. 462, 202 NW 945. 

19. Ware v. Saufley, 194 Ky. 53, 
237 SW 1060, 24 ALR 500. 


20. Mark v. Fritsch, 195 N. Y. 282, 
88 NE 380, 133 AmSR 800, 22 LRANS 
632. 

21. Borg v. Larson, 60 Ind. A. 514, 


111 NP 201. 

22. Borg v. Larson, supra, 
Poole’s Seed, ete., Co. v. Ru- 
117 Wash. 150, 200 P 1104: 

24. Poole’s Seed, etc., Co. v. Ru- 
supra. 

[a] It is not contributory negli- 

gence as matter of law to fail to 

reduce speed under such circum- 

stances. Poole’s Seed, etc., Co. v. 

Fludene, 117 Wash. 150, 200 P 1104. 

25. Canning v. Wood, 52 N. S. 452, 
44 DomLR 525. 

26. Mark v. Fritsch, 195 N. Y. 282, 
285, 286, 88 NE 380, 133 AmSR 800, 
22 LRANS 632. 


Mark v. Fritsch, supra; Hoppe 
v. Petersen, 165 Wis. 200, 161 NW 
738. 

“As a general proposition we are 
not willing to say that reasonable re- 
spect for the rights of another in a 
highway might not under some cir- 
cumstances require an automobile 
temporarily to stop in order to iet 
the other pass. ... A country high- 
way might be such that for miles 
there would be no proper opportu- 
nity for one car to pass another while 
both were in motion, but plenty of 
opportunity for such passage if the 
forward car pulled aside and stopped 
for a few seconds. Under such cir- 
cumstances, we think a jury might 
very well find that it was extremely 
unreasonable for a slow moving car 
to hold up one in the rear desiring 
to pass it by refusing upon reason- 
able request to give such an oppor- 
tunity as has been suggested for 
passage. The statute upon this sub- 
ject provides: ‘Any such person so 
operating a motor vehicle shall, on 
overtaking any such... other vehi- 
cle, pass on the left side thereof, and 
the ... driver of such . . . other ve- 
hicle shall as soon as _ practicable, 
turn to the right so as to allow free 
passage on the left.’ This statute is 
to be construed reasonably with ref- 
erence to the rights of all parties. It 
certainly does not contemplate or 
permit reckless driving of a fast mo- 
tor vehicle whereby slower ones are 
wrongfully crowded or frightened 
out of the road. Neither should it 
be so construed as to encourage ag- 
gravating conduct upon the part of 
the slower going machine in front 
whereby the faster one is unneces- 
sarily and unreasonably held back 


and annoyed.”’ Mark v. Fritsch, 
supra. 
[a] A horse-drawn vehicle should, 


if this is necessary by reason of the 
condition of the roadway, stop for a 
sufficient time to allow the passage of 
an overtaking automobile, the driver 
of which has signified his desire to 
pass. Hoppe v. Petersen, 165 Wis. 
200, 161 NW 7388. ; 

28. Ala.—Morrison y, Clark, 196 
Ala. 670, 72'S 305. 

Mich.—Wiggins v. Ford Motor Co., 
220 Mich. 269, 189 NW 849. 


sel v. Adeler, 183 App. Div. 816, 171 
NYS 183. 

R. I1—MecwWright v. Providence Tel. 
Co., 131 A 841; Rose v. Cartier, 45 
R. I. 150, 120 A 581; Crystal Spring 
Co. v. Cornell, 44 R. I. 114, 116 A 196. 


N. S.—Martin v. Ralph, 54 N. S. 
277, 57 DomLR 588. 

29. Del.— Brown y. Wilmington, 
27 Del, 492, 90 A 44. 

Iowa.—Kemmish McCoid, 193 
Iowa 958, 185 NW 628: Bishard v. 
Engelbeck, 180 Iowa 1132, 164 NW 


203; Daggy v. Miller, 180 Iowa 1146, 
Rosencranze, 


162 NW 8o4. 

Kan.—Cross_ v. 108 
Kan. 350, 195 P 857. 

La.—Moore v. Liddell Bros. Candy 
Co., 155 La, 1018,°99'S 856. 

Me.—Gurney y. Piel, 105 Me. 501, 
74 A 1131. y 

Mo.—Gorry v. Boehmer Coal Co., 
(A.) 241 SW 976; Meredith v. Clay- 
comb, (A.) 216 SW 794. 

Mont.—Haney v. Mutual Creamery 
Co., 67 Mont. 278, 215 P 656. 

N. Y.—Altenkirch vy. National Bis- 
cuit Co, 127 App, Div. 307, jit Nos 
quai Madine v. Schrager, 180 NYS 

N. D.—Nordby v. Sorlie, 35 N. D. 
395, 160 NW 70, LRA1917B 753. 

Oh.—Goldstein ‘v. Klein, 11 Oh 
NPNS 1. 

Okl.—Adrean v. Mathews, 104 Okl. 
198, 230 P 889, 


Pa.—MclIlhenny vy. Baker, 63 Pa. 
Super. 385. 

R. 1—McWright vy. Providence Tel. 
Co., 1381 A 841; Temkin v. Frank, 


121 A 120; Rose v. Cartier, 45 R. I- 
150, 120 A 581; Ribas v. Revere Rub- 
her! Co., 37 R. 1. 189, 91 A 58) 
S. C.—Spillers v. Griffin, 109 S. Cc. 
78, 95 SE 133, LRA1918D 1193. 
Sa oe owe vy. Leonard, 134 A 
Wash.—Criez v. Sunset Motor Co., 
123 Wash. 604, 213 P 7, 32 ALR 627. 
Wis.—Komfar v. Millard, 179 Wis. 
79, 190 NW 835; Foster vy. Bauer, 173 
Wis. 231, 180 NW 817. 
Ree eee v. Eaton, 17 OntWN 
“He was bound to exercise a de- 
gree of prudence and caution com- 
mensurate with the circumstances 
surrounding him at the time, taking 
into consideration the character and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 677-678] 


in order to overtake and pass another vehicle un- 
less the road is clear of obstacles which might ob- 
struct such passage,*° and it may constitute negli- 
gence to attempt to pass when the vehicle ahead 
is approaching an intersection where a possibility 
of its making a left-hand turn should be antici- 
If there is not sufficient room for a safe 
passage the overtaking vehicle should not attempt 
to pass,°* even though the operator of the over- 
taken vehicle might afford sufficient room by moving 
further to the right, 83 but should wait until a place 
is reached where a safe passage may be had,** and 
failure of the overtaken car to turn to the right as 
soon as a signal of desire to pass is given does 
not warrant the operator of the overtaking car in 
attempting to pass before this can safely be done*®® 
or in running into the vehicle ahead.** 
turning out to pass, the driver of the overtaking 


pated.*+ 


high power of the machine he was 
operating.” Bishard v.  Engelbeck, 
180 Iowa 1132, 1140, 164 NW 203. 

fa] «Lt is sometimes required by 
statute that the operator of an auto- 
mobile passing another car shall ex- 
ercise due care. McAndrews vy. Leon- 
ard, (Vt.) 134 A 710. 

{[b] Negligence was shown where 
the driver of the overtaking car ran 
into the overtaken car when it was 
two or three feet from an embank- 
ment, aS close as it could be with 
safety, and at the time the overtak- 
ing car was being driven at a speed 
of from twenty to twenty-five miles 
per hour and there was nothing to 
obstruct the view of the operator of 
the overtaking ear and the highway 
was of ample width to permit of a 
safe passing, and there was no ob- 
struction preventing such passing. 
be emel v. Baker, 63 Pa. Super. 

[c}] Not an insurer.—The driver 
of the overtaking vehicle is not an 
insurer of the overtaken vehicle but 
is liable only for his failure to ex- 
ercise ordinary care and skill in pass- 
ing. Criez v. Sunset Motor Co., 123 
Wash. 604, 213 P 7, 32 ALR 627. 

30. Pratt v. Burns, 189 App. Div. 


33, 35, 177 NYS 817; Poole’s Seed, 
etc., Co. v. Rudene, 117 Wash. 150, 
200 P 1104; Pigeon vy. Ellwood, 61 


Que. Super. 402; Menard v. Lussier, 
50 Que, Super. 416, 32 DomLR 539. 
“The duty of seeing that the road- 
way is clear in passing vehicles go- 
ing in the same direction is clearly 
upon the person attempting to make 
the passage.” Pratt v. Burns, supra. 
31. Mendleson y. Van Rensselaer, 
118 App. Div. 516, 518, 103 NYS 578 
(“He knew that if the plaintiffs were 
to turn e corner which they were 
approaching and he attempted to 
pass them on the left, as the statute 
contemplates, that it would probably 
cause a collision if they were near 
the intersection at the same time. 
If there had been no _ intersecting 
highway the defendant could have 
passed in safety, but it is a fair 
question of fact whether in attempt- 
ing to pass the plaintiffs in the im- 
mediate vicinity and while approach- 
ing this intersection from the left 
he was not guilty of negligence. A 
delay of a few moments would have 
enabled him to determine whether the 
plaintiffs were to turn the corner or 
not, and it may not be unreasonable 
to say that there were sufficient op- 
portunities to pass a team without 
attempting to pass at a point and 
upon a side where the plaintiffs 
might desire to turn upon a connect- 


ing road. I think, therefore, the 
question as to whether the defendant 
gave_ a_ sufficient warning, and 


whether he properly managed his ma- 
chine in attempting to pass the plain- 
tiffs at this particular point, were 
fair questions of fact’’). 

32. Ala.—Morrison y. Clark, 196 


MOTOR VEHICLES 


In General. 


If, after | States and the 


Ala. 670, 72 S 305. 

Mo: —Marshall v. Taylor, 168 Mo. A. 
240, 153 SW 527. 

N. Y.—Pratt v. Burns, 189 App. 
Diy; 33, 177 NYS 817. 

N. C.—Dreher v. Divine, 192 N. C. 
325, 1385 SE 29, 47 ALR 696. 

R. L—MeWright v. Providence Tel. 
Co., 131 A 841; Crystal Spring Co. v. 
Cornell, 44 R. 1. 114, 116 A 196. 

N. S'—Martin v. Ralph, 54 N. S. 
277, 57 DomLR 588. 

Que.—Menard v. Lussier, 50 Que. 
Super, 416, 32 DomLR 539. 

“He cannot proceed regardless of 
the fact that the driver of the front 
vehicle does not turn to the right of 
the road, unless there be ample room 
to pass in safety without it.” Dreher 
VerbDivine; 192. Ns C.4325,- 327,135 SE 
29, 47 ALR 696. 

[a] Beaten track in snow.—PFEvi- 
dence that a chauffeur approached a 
vehicle, which was running in a 
beaten track in the snow, from be- 
hind, and attempted to pass it, al- 
though the vehicle did not turn aside, 
whereby a collision occurred, tends 
to show negligence on the part of the 


chauffeur. Marshall v. Taylor, 168 
Mo. A. 240, 153 SW 527. 
33. Menard v. Lussier, 50 Que. 


Super. 416, 32 DomLR 539. 

34. Mark v. Fritsch, 195 N. Y. 282, 
lead 380, 133 AmSR 300, 22 LRANS 
632. 

35. Standard Oil Co. v. Carter, 210 
Ala. 572, 98 S 575; Morrison v. Clark, 
196 Ala. 670, 72 S; 305; Dreher. vy. 
Divine, 192.N. @. 325, 327, 135 SEH. 29, 
47 ALR 696. 

“The failure of the leading traveler 
to turn to the right so as to allow 
free passage on the left will not 
justify the other in purposely run- 
ning into him or attempting to pass 
at all hazards.’’ Dreher vy. Divine, 
supra. 

36. Ware v. Saufley, 194 Ky. 53, 
55, 237 SW 1060, 24 ALR 500; Shaver 
v. Smith, 179 Ky. 26, 200 sw 8, LRA 
1918C 803: Dreher vy. Divine, 192 N. 
C. 325, 135 SE 29, 47 ALR 696. 

“One hag no right to drive his auto- 
mobile against another vehicle or 
person, and thus cause injury simply 
because the, vehicle or person does 
not get out of his way.” Ware v. 
Saufley, supra. 

{a] The vehicle should be brought 
to a full stop if necessary to avoid 
a collision with the vehicle ahead. 
Ware v. Saufley, 194 Ky. 53, 237 SW 
1060, 24 ALR 500. 

87. Crystal Spring Co. v. Cornell, 
44 R, I. 114, 116 A 196. 

38. Hoppe v. Petersen, 165 Wis. 
200, 161 NW 738. 

39. Ope v. Petersen, supra. 

40. S.—Borden’s Condensed 
Milk Co. v. Mosby, 250 Fed. 839, 163 
CCAS 3: 

Ala.—Crescent Motor Co. v. Stone, 
208 Ala. 187, 94 S 78. 

Cal.—Cook vy. Miller, 175 Cal. 497, 
166 P 316; Harris v. Johnson, 174 


[42 C.J5.] 953 


car finds conditions such that he cannot make the 
passage in safety, he should either stop or drop back 
to his former position in the rear of the other ca 
Where the traveled track is too narrow to permit 
the passage of two vehicles, but a turnout 1s rea- 
sonably practicable, the overtaking car is entitled 
only to one half of the traveled track, 38 but if the 
overtaken vehicle gives way so as to allow the 
overtaking vehicle “the entire traveled track, the 
latter vehicle may occupy it and is under no obli- 
gation to turn out. to the left.®® 

[§ 678] (b) Proper Side on Which To Pass—aa. 
The American rule of the road re- 
quires that the overtaking vehicle shall pass to the 
left of the overtaken vehicle,*® and this rule is 
usually embodied in positive statute in the United 


y.37 


Dominion of Canada.*1 Accord- 


ingly, an attempt to pass on the right of the over- 


55, 161 P 1155, LRA1917C 479, 
Raymond vo, 
Moreno v. 
44 Cal. A. 


Cal. 
AnnCas1918E 560; 
168 Cal. 473, 143 P 743; 
Los Angeles Transfer Co., 
Bout 186 P 800. 

Del.—Campbell v. Walker, 25 Del. 
41, 78 A 601. 

Tll.—Brautigan v. Union Overall 
Laundry. ‘ete: .Co., 2115 Tl. Aw 366. 
Ferreira v. Diller, 176 Ill. A. 447. 

Ind.—Borg v. ‘Larson, 60 Ind. A. 
514, 111 NE 201. 

Iowa.—Bishard_ v. Engelbeck, 180 
Iowa 1132, 164 NW 203. 

La.—Manceaux v. Hunter Canal 
Co., 148 La. 93, 86 S 665; Hudson. v. 
Jackson Brewing Co., 4 La. A. 549. 

Me.—O’Malia v. Thomas, 123 Me. 
PANS Ww IN Vales ® 

Md.—Hopper v. Kelly, 145 Md. 161, 
125; Av %79- 

Mass.—Brown vy. Thayer, 212 Mass. 
392,.99 NE 237. 


Mich.—Wilson v. Johnson, 195 
Mich. 94, 161 NW 924. 
Minn.—Brazney v. Barnard, 169 


Minn. 501, 211 NW 949. 

N. J.—Bora v. Yellow Cab Co., 135 
A. 889: Pool v. Brown, 89 N..J. Lb. 
314, 98 A 262; State v. Unwin, 75 
N. J. L, 500, 68 A 110 [aff 73 N. jigs 
529, 64 A 163]. 

N. Y.—Mark v. Mritsehyy do Se Nis 
282, 88 NE 380, 133 AmSR 800, 22 
LRANS 632; Peo. v. Harden, 205 App. 
Div. 7.7, 200 NYS 171; Peo. v. Smyth, 
203 App. Div. 402, 196 NYS 561; 
Peters v. Cuneo, 123 App. Div. 740, 
108 NYS 264; Mendleson v. Van Rens- 
selaer, 118 App. Dive, 516,423 NYS 
578; Wright Vv. Fleischman, 41 Misc. 
Bee 85 NYS 62 

C.—Dreher v. Divine, 192 N. C. 
325" 135 SE 29, 47 ALR 696; Cooke 
v. Jerome, 172 N. ¢. 626, 90 SE 767. 

Okl.—Gourley v. Jackson, 116 Okl. 
30, 243 P 243. 

Pa.—Zandras v. Moffett, 286 A 
477, 1388 A 817, 47 ALR 699. 

S. D.—kKriens v. McMillan, 42 Ss. D. 
Qh NWWan els 


Vt.—Lee v. Donnelly, 95 Vt. 121, 
113 A 542. r 
Wis.—Maher v. Lochen, 166 Wis. 


152, 164 NW 847. 

Que.—Taillon y. Cote, 24 RevdeJur 
80. 

B. C.—Best v. Lefroy, 67 DomLR 
455. 

Ont.—Empey v. Thurston, 58 Ont. 
L. 168, 29 OntWN 228, [1926] 1 Dom 
LR 289. 

[a] _bot 
streets and to country districts. 
v. Jacobs, 261 Pa. 204, 104 A 587. 

41. See statutory provisions. 

{a] There is no conflict between 
a statute requiring an overtaken 
driver to turn reasonably to the right 
of the center of the highway and an 
ordinance requiring all vehicles to 
keep to the right of the center of the 


The rule applies both to city 
Bell 


highway. Bell v. Jacobs, 261 Pa. 204, 
104 A 587, 
{b] The common-law rule of the 


road is not changed by such a Stat- 
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taken vehicle is ordinarily negligence,*? although the 
circumstances may be such as to justify or excuse 
such an attempt,*? as where a situation of peril is 
presented in which a reasonably careful man might 
consider an attempt to pass to the right as the most 
prudent means of avoiding an accident.** 
the circumstances are such as to justify passing on 
the right side of another vehicle, due care must 
be exercised to give proper signals*® and pass at 


a reasonable rate of speed.*® 


_ Where there are distinct lines of traffic proceed- 
ing in the same direction, a regulation, requiring 
vehicles to pass to the left of other vehicles pro- 
ceeding in the same direction, applies only to a 
vehicle which is passing another in its own line,** 
and not to the vehicles in one line which is traveling 


ute. Bell v. Jacobs, 261 Pa. 204, 104 
A 587. 


{c] Sprinkling cart.—A city ordi- 
nance requiring the overtaking vehi- 
cle to pass to the left of the over- 
taken vehicle applies to an automo- 
bile passing a sprinkling cart, 
the ordinance making no exception 
as to a sprinkling cart. Hamilton 
Ye Larrimer, 183 Ind. 429, 105 NE 

42. Cal.~—Cook vy. Miller, 175 Cal. 
497, 166 P 316. 

Del.—Campbell v. Walker, 25 Del. 
41, 78 A 601. 

Ind.—Borg v. Larson, 
914, 111 NE 201. 

Iowa.—Johnson _ vy. 
Iowa 720, 192 NW 863. 

La.—Manceaux vy. Hunter 
Co., 148 La. 93, 86 S 665. 

N. J.—Bora vy. Yellow Cab Co., 135 
A 889. ; 

Pa.—Zandras v. Moffett, 286 Pa. 
477, 1383 A 817, 47 ALR 699. 
ee C.—Best v. Lefroy, 67 DomLR 


GR i ee v. Cote, 24 RevdeJur 


60 Ind, A. 


Kinnan, 195 


Canal 


[a] Where there is room to pass 
on the left, an attempt to pass on 
the right may properly be regarded 
as negligence. Starry vy. MHanold, 
(lowa) 211 NW 696. 

[b] Passing buggy.— Where an 
automobilist was about to pass to 
the right of a buggy when the driver 
of the buggy pulled in ahead of him 
and he then swerved to the left but 
struck the hind wheel of the buggy, 
he was negligent. Manceaux v. Hun- 
ter Canal Co., 148 La. 93, 86 S 665. 

[ec] Car without horn.—An at- 
tempt to pass. to the right is espe- 
cially negligent where the car making 
such attempt is not equipped with a 


horn. Taillon v. Cote, (Que.) 24 Rev 
deJur 80. 
{d] Violation of an ordinance re- 


quiring that overtaken vehicles be 
passed to the left is negligence per 
se. Hamilton vy. Larrimer, 183 Ind. 
429, 105 NE 43. 

[e] Evidence of negligence.—Fail- 
ure to obey regulations requiring that 
the overtaking vehicle shall pass to 
the left of the overtaken vehicle is 
not conclusive as to negligence of 
the driver of the overtaking véhicle 
but _is evidence of negligence. Bora 
Mee ae Cab Coy TONGS) Leb 


43. Ala.—Crescent Motor Co. 
Stone, 208 Ala. 137, 94 S 78. 
Cal.—Squier v. Davis Standard 
Bread Co., 181 Cal. 533, 185 P 391. 
Ill.—Brautigan vy. Union Overall 
Laundry, etc., Co., 211 Ill. A. 356. 
Iowa.—Johnson v. Kinnan, 195 
Iowa 720, 192 NW 863; Herdman vy. 
Zwart, 167 lowa 500, 149 NW 681. 


Vv. 


La.—Manceaux v. Hunter Canal 
Co., 148 La. 93, 86 S 665. 
Mich.—Wilson v. Johnson, 195 


Mich, 94, 161 NW 924. 
N. Y.—Peo. v. Harden, 205 App. 
Div. 717, 200 NYS 171. 


MOTOR VEHICLES 


When 


[§§ 678-679 


on the right of another line.*® 

On wide boulevards or avenues on which it is cus- 
tomary for cars traveling in the same direction to 
travel abreast it is not incumbent upon a driver, 
who is traveling well to the right of another car 
and who has ample room to pass on the right, to 
turn out to the left in order to pass it.*? 

View that passage may be on either side. 
been said in the absence of any statutory regulation 


It has. 


an overtaking vehicle may pass the overtaken ve- 


Pa.—Zandrag v. Moffett, 286 Pa. 
ATs Loo PAN S174 7 AIR 6 99. 
Wis.—Maher v. Lochen, 166 Wis. 
152, 164 NW 847. 
nee C.—Best v. Lefroy, 67 DomLR 
vo, 


{a] “It is only in exceptional cir- 
cumstances that a passing on its 
right, with due care and prudence, 
is to be justified when injury, proxi- 
mately caused by undertaking to 
pass the overtaken vehicle on the 
right, ensues.’ Crescent Motor Co. 
v. Stone, 208 Ala. 137, 142, 94 S 78. 

{b] Negligence is not conclusively 
shown by the fact that a driver at- 
tempted to pass another vehicle on 
the wrong side unless under the cir- 
cumstances he should have appre- 
ciated that his conduct might result 


in injury. Maher v. Lochen, 166 Wis. 


152, 164 NW 847. 

[ec] Wehicle ahead turned to left. 
—Where the driver of a buggy ahead 
of an autotruck turned to the left, 
giving a clear indication that he in- 
tended the truck to pass to his right, 
and then when the truck had started 
to do so and had gotten where it 
could not stop or change its course 
without a collision, the driver of 
the buggy suddenly turned in front 
of it, going to the right, the truck 
driver was not responsible for the 
collision. Manceaux v. Hunter Canal 
Co., 148 La. 93, 86 S 665. 

{d] Refusal of overtaken vehicle 
to permit passage on left.—‘‘Where, 
after becoming aware of the approach 
of a vehicle from the rear, a driver 
persists, without occasion or excuse, 
in so directing the course of his ve- 
hicle as to leave insufficient roadway 
space, on his left, to permit ‘free pas- 
sage’ to the overtaking vehicle, oper- 
ated or driven with due care, the 
laws of this state do not require 


the rear vehicle to pass on the left. 


of the front vehicle.’’ Crescent Motor 
ay v. Stone, 208 Ala. 137, 142, 94 S 

44. Squier v. Davis Standard 
Bread Co. 18" Cals 583,29 185" Ps gous: 
Johnson v. Kinnan, 195 Iowa 720, 
192 NW 868; Herdman vy, Zwart, 167 
Iowa 500, 149 NW 6381; Cooke v. 
Jerome, 172 N. C. 626, 90 SE 767. 

[a] Sudden swerve to left of ve- 
hicle ahead.—Plaintiff on his motor 
cycle was riding a short distance be- 
hind a wagon which was approaching 
a street intersection. When. the 
driver of the wagon reached the in- 
tersection he turned his horse’s head 
sharply to the left as though about 
to cut the corner into the intersect- 
ing street, but instead of keeping on 
his course, he stopped and backed the 
vehicle. Plaintiff, seeing the horse 
start to turn and fearing that he 
would not be able to veer sharply 
enough to the left to avoid striking 
the horse, made a sharp turn to the 
right and in so doing struck the 
right hind wheel of the wagon and 
fell and sustained the injuries for 
which the action was brought. The 


hicle on either side if he can do so with safety.®® 
In England the rule of the road is that a vehicle 
overtaking and passing another vehicle shall pass 
to the right of it.°+ ; 
[§ 679] bb. Passing Street Cars. With respect to 
overtaking and passing moving street cars®? various 


evidence indicated that plaintiff was. 
not at the time traveling much over 
ten miles per hour. It was held that 
plaintiff was not guilty of negligence 
precluding a recovery because “it is. 
not negligence to turn to the right 
of a vehicle, which is being ap- 
proached from the rear, if a situation 
of peril is presented in which to 
avoid a possibility of injury to life 
or property a reasonably careful man 
might well consider it the more pru- 
dent course to drive to the right. 
There was sufficient evidence to war- 
rant the jury in finding that plaintiff 
was confronted by such a situation 
of peril when he turned to the right 
of defendants’ wagon.” Squier v. 
Davis Standard Bread Co., 181 Cal. 
Hoo OSL SD) Emooule 

45. Brautigan v. Union Overall 
Laundry, etc., Co., 211 Ill. A. 356. 

Duty to signal car ahead generally 
see infra § 680. ‘ 

46. Brautigan v. Union Overall 
Laundry, etc., Co., 211 Ill. A. 356. 

Speed in passing generally see 
infra § 681. : 

47. Peo. v. Harden, 205 App. Div. 
717, 718, 200 NYS 171. 

The regulation “is clearly intended 
to apply to a car that is traveling 
in a line of traffic and the driver of 
which wishes to leave the line for 
the purpose of passing the cars ahead 
of him.” Peo. v. Harden, supra. 

48. Peo. v. Harden, supra. 

[a] TIllustration.—Where a space 
in a center of a street is reserved 
for fast-running vehicles and a space 
nearer the curb for slow-moving ve- 
hicles, and because of traffic conges- 
tion the vehicles in the fast-moving 
space are traveling only from three 
to five miles per hour, vehicles in 
the slow-moving space may pass 
them on their right. Peo. v. Harden, 
205 App. Div. 717, 200 NYS 171. 

49. Zandras v. Moffett, 286 Pa. 477, 
480, 133 A 817, 47 ALR 699; Piper v. 
res ree Express Co., 270 Pa. 54, 113 A 


“Cars frequently run abreast on 
wide avenues, and the one, though on 
the right, if advancing at a greater 
speed, necessarily goes by the slower 
moving vehicle in that position.’ 
Zandras v. Moffett, supra. 

[a] Ilustration.—Where the car 
in advance is traveling on the ex- 
treme left of the portion of the street 
allotted to vehicles going in the di- 
rection in which it is traveling and 
there is ample space free from ob- 
struction on the right, a driver at- 
tempting to pass on the right is not 
negligent as matter of law if he ex- 
ercises such care as the circum- 
stances require. Piper v. Adams 
Express Co., 270 Pa. 54, 113 A 562. 

50. O’Donnell vy. Johnson, 36 R. I. 
308, 90 A 165. 

51. Burton v. Nicholson, [1909] 1 
K, B. 397. 

52. Passing street car stopped to 
receive or discharge passengers see 
infra §§ 793, 794. 


¥or later cases, developments and changes in the law see cumulative Annotations, same title; page and note number, 
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regulations are found,** the most. usual of which is | 


that the overtaking vehicle shall pass to the right.>4 
In the absence of any regulation expressly applica- 
ble to street cars it has been held that general regu- 
lations with respect to vehicular traffic apply to 
them,°> so that a regulation requiring the overtaking 
vehicle to pass to the left governs the mode of 
passing street cars.5° On the other hand, however, 
it has been held that regulations as to the operation 
of vehicles generally, with respect to passing, apply 
only to vehicles which are able to use any part of 
the highway,°’ and not to street cars which must 
proceed along their tracks and are unable to change 
their course when passing or being passed by other 
vehicles.°® Accordingly, it has been held that an 
ordinance requiring all vehicles to keep to the right 
side of the street and as near the curb as possible 
requires that an automobile shall pass to the right 
of a street car traveling on a track in the center 
of a street,°® notwithstanding another provision 
thereof that an overtaking vehicle shall pass to the 
left of the overtaken vehicle.®° It would seem also 
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that even on highways where the traveler is free 
to use any portion,®! the general rule of keeping to 
the right®? would impose upon the automobilist the 
duty to pass a street car, under ordinary circum- 
stances, on the right rather than on the left.°? 
Nevertheless, in the absence of a statutory rule the 
rule of ordinary care applies,®* and under such rule 
there is no arbitrary method,®* but the driver should 
pass on such side as ordinary prudence suggests®® 
in view of the situation and circumstanees.®* 

[§ 680] (c) Signaling to Overtaken Vehicle. 
Ordinarily the operator of the overtaking car should 
signal, by horn or other audible means, to the driver 
ahead, his desire to pass,°® and cannot charge the 
driver of the overtaken car with negligence in any 
usual use of the highway unless it appears the 
latter has actually heard such signal.°® But so far 
as negligence on the part of the driver of the over- 
taking car is concerned his duty in this respect is 
performed when he -has given a proper signal, 
whether or not the driver of the overtaken car has 
heard it,’° and if the road is wide enough and the 


53. See statutes and ordinances. 

[a] Statute permitting passage on 
either side with certain precautions. 
—Sorsby v. Benninghoven, 82 Or, 345, 
61 P 2542 

54. Chicago v. Keogh, 291 Ill. 188, 
125 NE 881; Link v. Skeeles, 207 
Til. A. 48. 

[a] Such a regulation is reason- 
able.—Chicago v. Keogh, 291 Ill. 188, 
125 NE 881. 

55. Foster v. Curtis, 213 Mass. 79, 
99 NE 961, 42 LRANS 1188, AnnCas 
1913E 1116; Marsh v, Boyden, 33 R. I. 
519, 82 A 393, 40 LRANS 582; Bur- 
ton v. Nicholson, [1909] 1 K. B. 397 
(requirement of passing to the right). 

56. Foster v. Curtis, 213 Mass. 79, 
99 NE 961, 42 LRANS 1188, AnnCas 
1913E 1116; Marsh v. Boyden, 33 R. I. 
519, 82 A 393, 40 LRANS 582. 

57. Harris v. Johnson, 174 Cal. 
65, 161 P 1155, LRAI91IVC. 479, Ann 
Cas1918E 560; Goldstein v. Klein, 11 
OhNPNS 1. 

58. Harris v. Johnson, 174 Cal, 55, 
5S. ch61: P1556 GRALILVIC. 479,; Ann 
Cas1918E 560; Chicago v. Keogh, 291 
Til, 188, 125 NE 881; 
Klein, 11 OhNPNS 1. 

“Obviously, the word ‘vehicles,’ in 
this section, does not include street- 
cars, since they must travel upon a 
fixed track and cannot give way to 
the right. The section applies only 
to vehicles that are able to turn to 
the right or left.” Harris v. John- 
son, supra. 

59. Harris v. Johnson, supra. 

{a] Impracticability of passing on 
right.—An ordinance providing that a 
person driving a vehicle on any street 
shall ‘‘on all occasions when it is 
practicable so to do, travel on the 
right side of such street, and as near 
the right-hand curb thereof as possi- 
ble,” should not be construed as pro- 
hibiting passing on the left-hand side 
of a street car when the street on 
the right-hand side of the tracks is 
under repair and impassable. Lang- 
ford v. San Diego Electric R. Co., 174 
Cal. 729, 735, 164 P 398 (‘In a certain 
sense it was ‘practicable’ for them to 
remain behind that car, stopping 
whenever it stopped, and being de- 
layed by it as long as*it remained 
upon the portion of Washington 
Street that was undergoing repairs. 
But we do not think that the ordi- 
nance should be given so strict an 
interpretation. Whether it was rea- 
sonable, under the circumstances, to 
hold the driver of an automobile to 
this inconvenient mode of travel, was, 
we think, a question for the jury. 
They may well have concluded that it 
was not ‘practicable’ for Langford 
to keep on the right of the road 
where, by so doing, he would be un- 


Goldstein v- 


duly blocked in his progress’). 
60. Harris v. Johnson, 174 Cal. 55, 


161 P 1155, LRA1917C 479, AnnCas 
1918E 560. 

61. See supra § 612. 

62. See supra § 611. 

63. Goldstein v. Klein, 11 OhNP 
NS 1. 

64. Goldstein v. Klein, supra. 

65. Goldstein v. Klein, supra. 

66. Kalb v. Redwood, 147 App. Div. 


47,1:80, 1826 NYS 1789 [aft-207 IN. %. 
739 mem, 101 NE 1107 mem]; Gold- 
stein v. Klein, 11 OhNPNS 1. 

“The law of the road is not such an 
absolute rule that the plaintiff was 
bound to presume that the defend- 
ant would pass a trolley car upon 
the left-hand side, regardless of the 
conditions existing at a particular 
point.” Kalb v. Redwood, supra. 

67. Goldstein v. Klein, 11 OhNP 
NS 1, 5. 

“The method to be followed, of 
vehicles passing street cars, must 
depend upon other rules, of which 
in the absence of a statutory rule 
the rule of ordinary care is the con- 
trolling, if not the only one. Such 
rule does not result in any arbitrary 
method. The method depends on the 
circumstances of the case. The loca- 
tion of the tracks, whether in the 
center or on the side of the road, and 
the width and condition of the road, 
are important circumstances control- 
ling the method to be used. Street 
cars do not always run on the right 
side of the road; for example, in com- 
ing down the side of a hill in sev- 
eral places in our own city, in order 
to have a car on the down track re- 
moved as far as possible from any 
danger of running over the side of a 
hill, the ordinary method of the use 
of the tracks is sometimes reversed.” 
Goldstein v. Klein, supra. 

{a] Circumstances to be consid- 
ered.—‘The location of the tracks, 
whether in the center or on the side 
of the road, and the width and con- 
dition of the road, are important cir- 
cumstances controlling the method 
to be used. Street cars do not al- 


ways run on the right side of the 
road.’ Goldstein v. Klein, 11 OhNP 
NS 1, 5. 

68. Ala.—Ruffin Coal, ete., Co. v. 


Rich, 214 Ala. 633, 108 S 596; Gov- 


ernment St. Lumber Co. v. Ollinger, 


8; Alia Ace 5 US 794 0S A772 
Cal.—Squier v. Davis Standard 
Bread. Coss 181) Cal. 533,,5185 P 39h; 
Jensen v. Fish, 54 Cal. A. 304, 201 P 
954; Freiburg v. Israel, 45 Cal, A. 
138, 187 P 130. 
Ill.—Brautigan v. 
Laundry,), ete....Co.,-, 2117111. A., 356; 
Ferreira v. Diller, 176 Ill. A. 447; 
Rupp v. Keebler, 175 Ill. A. 619. 


Union Overall 


Ind.—Borg v. Larson, 60 Ind. A. 
514, 111 NE 201. 
Iowa.—Johnson vy. Kinnan, 195 


Iowa 720, 192 NW 863. 

Kan.—Pens v. Kreitzer, 98 Kan. 
7595" 160° B 200. 

Ky.—Moore vy. Hart, 171 Ky. 725, 
188 SW 861. 

La.—Ellzey vy. Booth Furniture, 
ete:,= Co. Ltd., 029 lial) Ar 434: 

Md.—Hopper v. Kelly, 145 Md. 161, 
125 A 779. 

195 


Mich.—Wilson vy. 
Mich. 94, 161 NW 924. 

Minn.—Elvidge v. Stronge, ete., Co., 
148 Minn. 185, 181 NW 346; Reader 
vy. Ottis, 147 Minn. 335, 180 NW 117, 
16 ALR 463; Dunkelbeck v. Meyer, 
140 Minn. 283, 167 NW 1034. 

N. H.—Nadeau v. Sawyer, 73 N. H. 
70, 59 A 369, 

N. J.—Daly v. Case, 88 N. J. L. 
ZI, 6 obi An oho. 

N. Y.—Dunston v. Greenberger, 
205 App. Div. 778, 200 NYS 426. 

Pa.—Piper .v. Adams Express Co., 
270) Pasi54 tise eG 2k Pp 

Wash.—Barnett v. Bull, 250 P 955; 
Cornick v. Nordby, 133 Wash. 287, 
233 P 278; Spencer v. Magrini, 115 
Wash. 29, 195 P 1041. 

Ont.—Fisher v. Murphy, 3 OntWN 
150, 20 OntWR 201. 

Que.—Taillon v. Cote, 24 RevdeJur 
80 


[a] When overtaking a boy on a 
bicycle, the driver of an automobile 
desiring to pass should sound a sig- 
nal of his intention. McNulty v. At- 


Johnson, 


ete Refining Co., 84 Pa. Super. 
424. 
[b] The common-law requirement 


of ordinary care demands a signal 
when ‘this is necessary to avoid dan- 
ger, even though the statute does: not 
require a signal. Moore v. Hart, 171 
Ky. 725, 188 SW 861. 

69. Ala.—Government St. Lumber 
Co. v. Ollinger, 18 Ala. A. 518, 94 S 
10%, 

Kan.—Watkins v. Byrnes, 117 Kan. 
172, 230 P 1048. 

Ky.—Ware v. Saufley, 194 Ky. 53, 
237 SW 1060, 24 ALR 500. 

La.—Ellzey v. Booth Furniture, 
etc., Co., Litd., 2 la..A. 431. 


Minn.—Dunkelbeck v. Meyer, 140 
Minn. 283, 167 NW 1034. 
Mo.—Marshall v. Taylor, 168 Mo. 


A. 240, 153 SW 527. 

Ont:—Fisher v. Murphy, 3 OntWN 
150, 20 OntWR 201. 

70. Government St. Lumber Co. 
v. Ollinger,,18 Ala. A. 518, 94 S 177; 
Johnson y. Kinnan, 195 Iowa 720, 192 
NW 863; McWright v. Providence 
Tel. Co., (R. I.) 131 A 841. 

[a] A driver may assume that the 
driver of a car ahead would recognize 
his right to pass after a signal of his 


j 
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\ 

way appears open and it appears that the passage 
may be effected without danger, he is not chargeable 
with negligence in attempting to pass.*4 Indeed, it 
has been considered that the omission of .the over- 
taking driver to give any signal of his approach 
and intention to pass is not negligence where the 
situation is such that there is no apparent necessity 
for a signal.’* Conversely, the mere giving of a 
signal of desire to pass does not warrant an imme- 
diate attempt to pass regardless of whether this 
can be safely done,’* and therefore the operator, 
after giving his signal, must still keep his car 
under such control that there will not be a situation 
of danger in case the driver of the vehicle does not 
turn out,’ even though he believes in good faith 
that the latter will turn out in time to avoid dan- 
ger.”° The fact that failure to signal may have been 
negligent under the circumstances does not fix 
liability for an accident which was in no way due 
to such failure.*® 

Where the driver ahead has signaled his inten- 
tion of turning to the right, the operator of the car 
behind is not under a duty of signaling his intention 
of passing on the left.“7 

Regulations inapplicable. A statute requiring au- 
tomobile drivers to give signals when overtaking 


desire to do so has been given. 
MecWright v. Providence Tel. Co., 
(R. 1.) 131 A 841. 

{b] Apparent yielding of road.— 
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right and afford space for a passage 
but suddenly found that it would not 
do so, he was negligent where he ran 
into the other vehicle although this 


[§§ 680-682 


animal-drawn vehicles or pedestrians does not re- 
quire such a signal when overtaking another auto- 
mobile.*® A regulation requiring the horn to be 
sounded by a vehicle overtaking and passing another 
does not require an automobile driver going in the 
same direction as a street car to blow his horn on 
passing on the right of the car when it rounds a 
curve to the left in turning into another street.” 

[§ 681] (d) Speed in Passing. While the over- 
taking car must necessarily travel faster than the 
overtaken car in order to pass it, the desire to pass 
does not warrant excessive speed, but the speed of 
the overtaking car must be kept within the limit 
of what is reasonable and safe under the circum- 
stances®® and, of course, the overtaking car must 
not exceed the statutory maximum of speed.*+ A 
statute regulating speed in passing a person riding, 
leading, or driving a horse or team has no applica- 
tion to the speed of an automobile passing another 
automobile,** nor does a statute limiting the rate 
of speed ‘‘upon approaching . . . another vehicle’’ 
apply to an automobile which has overtaken and is 
passing another vehicle.®* 

[§ 682] (e) Clearance between Vehicles. The 
overtaking car should, in passing, leave reasonable 
space between it and the overtaken vehicle,*+ and 


and passing another car is not re- 
quired to reduce his speed to fifteen 
miles an hour. Thomas v. Rasmus- 
sen, 106 Nebr. 442, 446, 447, 184 NW 


Where the overtaking vehicle sound- 
ed a horn and the overtaken vehicle 
swerved slightly to the right, the 
operator of the overtaking vehicle 
was not negligent in attempting to 
pass although the driver of the over- 
taken vehicle had actually not heard 
the signal and had swerved to the 
right preparatory to turning to the 
left. Government St. Lumber Co. vy. 
Ollinger, 18 Ala. A. 518, 94 S 177. 

71. Government St. Lumber Co. v. 
Ollinger, supra. 

72. Bishard v. Engelbeck, 180 
Iowa 1132, 164 NW 203. 

[a] Injury to person jumping off 
vehicle.x—Where defendant, on a city 
street, drove up behind a wagon on 
the end of which a boy was sitting, 
and turned out to pass the wagon to 
the left, he was not bound to antici- 
pate an intention of the boy to get 
off the wagon, and the boy having 
suddenly gotten off the wagon and 
been struck by the automobile, de- 
fendant was not negligent although 
he had failed to give any signal of 
his approach. Bishard vy. Engelbeck, 
180 Iowa 1132, 164 NW 203. 

73. See infra note 74. 

Effect of giving signal of approach 
generally see supra § 632. 


74. Watkins v. Byrnes, 117 Kan. 
172, 2380 P 1048. 
{a] Attempt to pass wagon.— 


Where a wagon was proceeding along 
the left side of a highway, which was 
the traveled part thereof, and an 
automobile approached from behind, 
and, as there was not sufficient room 
to ‘pass to the left, the operator 
sounded his horn indicating a desire 
to pass, but the occupants of the 
wagon did not hear the signal and 
the wagon did not turn to the right, 
but notwithstanding this the automo- 
bile turned to the left and was driven 
against the wagon, the operator of 
the automobile was negligent. Wat- 
kins v. Byrnes, 117 Kan. 172, 230 P 
1048. 

75, Ware v. Saufley, 194 Ky. 53, 
237 SW 1060, 24 ALR 500; Ellzey v. 
Booth Furniture, ‘etce., Co., Ltd, 2 
La. A. 4380) 

[a] Self-preservation.—Where the 
owner of an automobile believed that 
the vehicle ahead would draw to the 


was the only mode of avoiding dan- 
ger to himself and his own vehicle. 
Ware v. Saufley, 194 Ky. 53, 237 SW 
1060, 24 ALR 500. 

76. Elvidge v. pee des Co., 
148 Minn. 185, 181 NW 34 

77.2. Hate. v.iGross, 61 Cal. A. 146, 
214 P 465, 

[a] Signal of intention to park.— 
Where a motor cyclist was following 
an automobile at a lawful rate of 
speed and a reasonable and lawful 
distance behind it, and the driver of 
the automobile gave a signal indi- 
cating his intention of turning to the 
right to park, the motor cyclist was 
not bound to give a signal under a 
statute making it the duty of a per- 
son in charge of an overtaking vehi- 
ele to sound an audible and suitable 
signal for passing a vehicle proceed- 
ing in the same direction, and his 
failure to sound a signal was not a 
proximate cause of a collision which 
resulted when the driver of the auto- 
mobile, instead of turning to the 
right as he had signaled his inten- 
tion of doing, suddenly and without 
warning turned to the left directly 
in front of the motor cyclist. Fate v. 
Gross, 61 Cal. A. 146, 214 P 465. 


etc., 


78. Moore v. Hart, 171 Ky. 725, 188 
SW 861. 
79. Hopper v. Kelly, 145 Md. 161, 


125 A ‘779. 

80. Jensen v. Fish, 54 Cal. A. 304, 
201 P 954; Brautigan v. Union Over- 
all Laundry, Stic Cow adle Lh) GA. 
356; Mueller v. Dewey, 159 Minn. 178, 
198’ NW 428: McGinitie v. Goudreau, 
17 Alta. L. 100, 59 DomLR 552, [1921] 
3 WestWkly 250. 

Requirement of reasonable speed 
generally see supra § 634. 

81. Duty to observe speed regula- 
tions generally see supra § 635. 


82. Craig v. Lee, 81 Ind. A. 319, 
142 NE 399. 
83. Thomas v. Rasmussen, 106 


Nebr. 442, 446, 184 NW 104. 

[a] Illustration and reason for 
rule.—Under a statute fixing a speed 
limit of thirty-five miles an hour and 
providing that “upon approaching 

. another vehicle’ the operator 
shall reduce his speed to fifteen miles 
an hour until entirely past such 
vehicle, a driver who is overtaking 


104 (“The statutory provisions above 
quoted clearly recognize the right 
of a person to drive a motor vehicle 
on a public highway, outside of a 
city or village, at a rate of speed not 
exceeding 35 miles an hour, where 
such a rate would be reasonable and 
not endanger the life or limb of any 
person, and to pass another vehicle 
traveling in the same direction; and 
the rules governing the action of 
the parties, which should be ob- 
served by them in such passing, are 
specifically laid down. It seems im- 
probable and incredible that the leg- 
islature intended that such rights 
can be exercised only when the vehi- 
cle to be passed is traveling at a 


“speed of less than 15 miles an. hour. 


If such were the law, then it would 
be lawful for all motor vehicles 
traveling in the same direction on 
a public highway to travel 35 miles 
an hour in case they all maintained 
that speed; but if the car in the lead 
should maintain a speed of 15 miles 
an hour, then all others would be 
compelled to remain behind it and 
travel at no greater speed, or vio- 
late the law. We think that such a 
construction would render these pro- 
visions inconsistent and contradic- 
tory, the law impracticable and un- 
reasonable, and would’ violate the 
above well-established and familiar 
rules of statutory construction. We 
therefore hold that the part of said 
section 28 requiring the speed of a 
motor vehicle to be reduced to, and - 
maintained at, a rate not exceeding 
15 miles an hour has no application 
to a case, like the one at bar, where 
one automobile overtakes and passes 
another which is being driven in the 
same direction. This is the construc- 
tion placed on a similar statute of 
Kansas in State v. Pfeifer, 96 Kan. 
“91, 153 P 552,;and we have found 
no authority which announces a con- 
trary doctrine’). 


84 Ala.—Jones v. Colvard, 215 
Ala. 216, 109 S 877; Standard Oil 
Be v: Carter, 210 Ala. 572, 98°S 


Iowa.—Daggy v. Miller, 180 Iowa 
1146, ia NW 854. 
N. Y.—Peo. v. ep he 132 App. 


Div. 528, 117 NYS 5 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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it is negligence to drive so close to the overtaken 
vehicle as to strike it®®> where such ear keeps along 
its own course*® or to force it off the road in order 


to avoid being struck.*? 


[§ 683] (f) Where Vehicles Approaching in Op- 
The operator of the overtaking 
car must regard not only the overtaken ear, 
also vehicles approaching in the opposite direction.®§ 
While he has the right to pass between vehicles 
which are proceeding in opposite directions,®® it is 
incumbent upon him, before attempting to do so, to 
see to it that he may accomplish such passage with 
He should not attempt to pass 


posite Direction. 


reasonable safety.°° 


Vt.—Lee v. Donnelly, 95 Vt. 121, 
113-A 542, 
Wash.—Spencer v. Magrini, 115 


Wash. 29, 195 P 1041. 

[a] Truck too close to buggy.— 
It is indefensible negligence to at- 
tempt to pass a buggy within a 
few inches with a heavy motor vehi- 
cle weighing from three thousand to 
four thousand pounds, going at the 
rate of twenty-five miles an hour. 
Peo. v. Scanlon, 132 App. Div. 528, 
IVENYS 57. 

p 85. U. S.—Salminen v. Ross, 185 
ee VOR slate Lorn ed, 504! TAZ CCA 
1437] 

Ala.—Standard Oil Co. v. Carter, 
210 Ala.-572, 98 S 575. 

Cal.—Guderitz Vv. Deuaawayt! 39 Cal. 
AGHA Sel kid) CSo9. 

Kan.—Tucker v. Lyons, 111 Kan. 
741, 208 P 547. 

Mich.—Cord y. Pless, 216 Mich. 33, 
184 NW 427. 

N. Y.—Pratt v. Burns, 189 App. 
Div. 33, 107 NYS 817; Albertson v. 
Ansbacher, 102 Misc. 527, 169 NYS 
188; Rosenberg v. American R. HEx- 
press Co., 198 NYS 224. 

Wash.—Spencer v. 115 
Wash. 29, 195 P 1041. 

[a] Negligence in striking over- 
taken horse-drawn vehicle.—Where 
defendant’s automobile overtook 
plaintiff's horse-drawn vehicle and 
attempted to pass it while going up 
a steep grade, and on the appearance 
of an automobile approaching from 
the opposite direction defendant, 
fearing a collision, directed the oper- 
ator of his car to turn to the right, 
and it struck the rear wheel of plain- 
tiff’s vehicle, overturning it, a verdict 
for defendant was not justified. 
Pratt v. Burns, 189 App. Div. 33, 35, 
177 NYS 817 (‘reckless drivers 
should not be encouraged by ill- 
considered verdicts of juries’’). 

{b] Rule applies in favor of bi- 
cycle.—Guderitz v. Broadway, 39 
ee Aw4s, 177 B 859. 

Ala.—Paschall vy. 215 

fis "304, PLOTS 387: 

Ky.—Shaver Vosmith,, 179 Ky. 26, 
200 SW 8, LRA1918C 803, 

Me.—Gurney v. Piel, 105 Me. 501, 74 
INES Rei Es 

Minn.—Richardson v. Weiss, 152 


Magrini, 


Sharp, 


Minn. 391, 188 NW 1008; Dunkelbeck 
v. Meyer, 140 Minn. 283, 167 NW 
1034 


Mo.—Marshall v. Taylor, 168 Mo. 
A. 240, 153 SW 527. 

Nebr.—Lord v. Roberts, 102 Nebr. 
49, 165 NW 892; Blado v. Draper, 89 
Nebr. 787, 132 Nw 410. 

N. J.—Mahan v. Walker, 96 N. J. 
L. 78, 114 A 246. 

N. Y.—Lorenz v. Tisdale, 127 App. 
Div. 433, 111 NYS 1738; Madine v. 
Schrager, 180 NYS 442. 

Okl.—Adrean v. Mathews, 104 
Okl. 198, 230 P 889. 

Pa.—Howarth v. Adams Express 
Co., 269 Pa. 280, 112 A 536; House 
v. Cox, 70 Pa. Super. 531, 533; MclIl- 
henny v. Baker, 63 Pa. Super. 385. 

R. I.—Rose v. Cartier, 45 R. I. 150, 
120 A 581. 

[a] Miscalculation of distance.— 
It is negligence for the operator of 
an automobile having it under per- 
fect control in broad daylight to run 
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where he is unable to get back to his own side of 
the road in time to avoid danger to approaching 
vehicles,®! either by reason of the speed at which 


he is proceeding®? or by reason of the proximity of 


but | stop.°4 


into the rear of a wagon which does 
not suddenly pull in front. of him, 
but the position of which is known 
to him, although he miscalculates 
the distance between the auto and 
the wagon and although the wagon is 
on the wrong side of the road, Shaver 
v. Smith, 179 Ky. 26, 200 SW 8, LRA 
1918C 803. 

87. Jones v. Colvard, 215 Ala. 216, 
TOOTS BShets 

{a] Driver forced off road not 
negligent.—Where defendant, over- 
taking and passing plaintiff's car, 
drove at a reckless rate of speed 
and close to plaintiff's car, and plain- 
tiff in the effort to avoid an impend- 
ing collision veered too close to the 
margin of the highway and ran into 
a ditch or cut at the side of the high- 
way, plaintiff was not fairly charge- 
able with being the author of his own 
misfortune. Jones v. Colvard, 215 
Ala. 216, 109 S 877. 

88. Cal.—Dillon v. Qualls, 63 Cal. 
PAGE Gionige Zot = Wioae 

Mich. —Wiggins v. Ford Motor Co., 
220 Mich. 269, 189 NW 849. 

Mo.—Bauer v. Fahr, (A.) 282 SW 
ag Dixon v. Boeving, (A.) 208 SW 
nile 

N. J.—Smith v. Barnard, 82 N. J. 
L, 468, 81 A 734, 41 LRANS 322. 

N. Y.—Peo. Vv. ‘Smyth, 203 App. Div. 
402, 196 NYS 561; Griessel v. Adeler, 
183° App. ~ Div 816, TS INGYES Be  Si3t 
Lorenz v. Tisdale, 127 App. Div. 433, 
111 NYS. 178. 

Pa.—Hazzard v. Carstairs, 244 Pa. 
122, 90 A 556. 

R. I.—Crystal Spring Co. v. Cornell, 
44 R. I. 114, 116 A 196. 

[a] Driver negligent.—Where de- 
fendant was driving north on a high- 
way, behind a truck, and, despite his 
view of plaintiff and his wife com- 
ing from the north, drove to the left 
side of the highway, in passing the 
truck as it turned into an intersect- 
ing avenue, and after passing it col- 
lided with plaintiff, who was on the 
proper side of the road and did not 
see defendant until in close proxim- 
ity, when he applied the brakes, the 
jury could infer that the injury to 
plaintiff's wife was proximately 
caused by defendant’s violation .of 


the rules of the road. Dillon vy. 
Qualls, 63 Cal. A. 6387, 219 P 754. 
{b] Approaching car traveling 


downhill.—An automobilist going up 
a hill, who turns to the left side on 
overtaking a vehicle and collides with 
another machine coming down the 
hill on its own right side and in 
plain view, is negligent. Griessel v. 
Adeler, 183 App. Div. 816, 171 NYS 


183. 
Moore v. Wilson, 198 Ky. 342, 
248 SW 874. 
fa] Illustration.—In an action for 
damage to plaintiff's automobile re- 
sulting from a collision with defend- 
ant’s automobile as the latter was 
passing it, it was error to instruct 
that if plaintiff's automobile was 
passing or about to pass another au- 
tomobile going in the opposite direc- 
tion the right of way was plaintiff's 
and defendant did not have the right 
to pass plaintiff's automobile at the 
time. Even if the automobile pro- 
ceeding in the opposite direction ‘had 


such vehicles,®? which 
their way without being compelled to slow up or 
In passing between vehicles which are pro- 
ceeding in opposite directions a driver must have 
his ear under such control and so operate it as to 
avoid a collision with the vehicle which he has 
overtaken®> or with the vehicle which is proceeding 
in the opposite direction.®*® 
to exercise reasonable care either with respect to 


have the right to proceed on 


If the operator fails 


been passing or about to pass plain- 
tiff’'s automobile at the time of the 
accident, that fact could not have 
affected defendant’s right to pass 
plaintiff's car on the left so far as 
plaintiff was concerned, and could 
only have affected the rights of the 
defendant and the approaching car to 
the space on the left of plaintiff's 
ear if they had collided. Besides, 
there was ample space for all three 
cars to have passed safely, and this 
clause of the instruction was clearly 
erroneous under any view of the evi- 
dence.”” Koltinsky v. Hollowell, 203 
Ky: 218, 220, 262 SW 6. 

90. Mich.—Wiggins vy. Ford Motor 
Co., 220 Mich. 269, 189 NW 849. 

Mo.—Dixon v. Boeving, (A.) 208 
SW 279. 

N. J.—Pool v. Brown, 89 N. J. L. 
314, 98 A 262. 

N. Y.—Peo. v. Smyth, 203 App. Div. 
402, L96 © NYS 561%" Pratt v. ssburns; 
£39 VApp yr Dive .33,. 1 SNS eons 

Ont.—Gillies v. Lye, 58 Ont. L. 
560,30 OntWN 50, [1926] 2 DomLR 
894 [allowing app 29 OntWN 336, 
[1926] 1 DomLR 403]. 

Que.—Pigeon v. Ellwood, 61 Que. 
Super, 402. 

[a] The traffic law requirement 
that a vehicle driver pass a vehicle 
ahead of him to the left does not ex- 
cuse him from exercising care in 
ascertaining whether it can be done 
with safety to those on the left side 
of the street. Pool v. Brown, 89 N. 
J. L. 314, 98 A 262. 

91. Hazzard vy. Carstairs, 244 Pa. 
122, 90 A 556; Crystal Spring Co. v. 
Cornell, 44 R. I. 114, 116 A 196; Ribas 
v. Revere Rubber Co., 37 R. I. 189, 
91 A 58. 

92. Hazzard v. Carstairs, 244 Pa. 
1225) (910) FANS 56: 

[a] Sudden turn at high speed.— 
An automobilist is negligent where 
he suddenly turns his car to the 
left-hand side of the road in order 
to pass a vehicle proceeding in the 
same direction, and is driving at such 
speed that he is unable to prevent a 
collision with a vehicle proceeding 
in the opposite direction. Hazzard v. 
Carstairs, 244 Pa. 122, 90 A 556. 

93. Donaghue v. Hayden, 58 Cal. 
A. 457, 208 P 1007; McAndrews v. 
Leonard, (Vt.) 134 A 710. 

[a]. Overtaking vehicle should 
not pass to left of center of highway 
unless the way ahead is clear of ap- 
proaching _ traffic. McAndrews v- 
Leonard, (Vt.) 134 A 710 (under stat- 
ute). 

{b] Gross negligence.—An at- 
tempt to pass, when a motor cycle 
approaching from the opposite di- 
rection is in close proximity, con- 
stitutes gross negligence, Donaghue 
Va day.denvos. Cale AeA. \20 8a 
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94. See supra § 652. 

95. See supra § 682. 

96. McCartney v. British-Ameri- 
can Metals eGo: sO OLN: Sdice lu todo lees 
A 114. 

[a] Driver not negligent as mat- 
ter of law.—Where an automobile 
driver, after starting to pass a car 
in front’ of him going in the same 
direction, discovers a horse and 
wagon in front of it, and also another 


958 [42 C.J.] 
determining whether it is safe to attempt the 
passage or with respect to management of his car 
while attempting to pass he is liable for any result- 
ing injuries either to the approaching vehicle or 
its occupants®* or to the vehicle which he is at- 
tempting to pass or its occupants;** but he is not 
hable for injuries which, although they may have 
indirectly resulted from his attempt to pass, were 
not due to any lack of reasonable care and skill 
on his part in the management of his own car.®? 

[§ 684] (g) Duties after Passing. It is the duty 
of the driver of the overtaking car to maintain his 
position to the left of the overtaken car until he 
is entirely clear of it,t and, after passing, to exercise 
reasonable care in turning back to the right-hand 
side of the road.2 If, by reason of negligence in 
turning back to his own side of the road, he collides 
with the other vehicle® or the animal which is draw- 
ing it,t or forces the vehicle which he has passed 
off the road® he is liable for the resulting damages,°® 
provided, of course, that his negligence is the proxi- 
mate cause of the accident,’ and the other driver 
has not been guilty of contributory negligence.® 

[§ 685] (h) Passing at Street or Highway Inter- 


car coming from the other direction, 


MOTOR VEHICLES 


Iowa.—Lonnecker v., 


=e 


[§§ 683-686 


section. Traffic regulations sometimes forbid the 
overtaking and passing of vehicles at intersections 
or crossings,? and violation of such a regulation is 
prima facie negligence.1° In the absence of any 
such regulation it is not necessarily negligence to 
overtake and pass another vehicle while both ve- 
hicles are crossing a highway intersection,* but 
whether the attempt to do so is negligent depends 
on the circumstances of the particular case.’* Thus, 
if the driver of the vehicle ahead has given no signal 
of his intention to change his course, and the cross- 
ing is otherwise clear, the overtaking vehicle may 
pass on his left;!* but if the driver ahead has prop- 
erly signaled his intention of turning to the left into 
the intersecting street or highway, the driver of 
the vehicle behind must respect his right to make 
the turn,’ and an attempt to pass under such cir- 
cumstances may constitute negligence,’® and the 
driver of the rear car would be guilty of gross negli- 
gence if, under such circumstances, he should at- 
tempt to make the same turn in such a manner as 
to cut in on the forward ear.1® 

[§ 686] e. Particular Governmental Regulations. | 
A statute, providing that an overtaking vehicle shall 


Van Patten, | Mich. 19, 146 NW 218, 51 LRANS 453 


and, in attempting to get back on|179 NW 432 [b] Forcing overtaken vehicle oft 
his own side of the road between the Mich.—Granger v. Farrant, 179|road ag wanton and willful act.— 
car he has passed and the wagon in| Mich. 19, 146 NW 218, 51 LRANS|]‘“‘To cut in ahead of another car in 
front of it, skids so that his front! 453. passing and crowd it off the road is 


wheels stop in front of the car com- 
ing from the opposite direction, re- 
sulting in a collision, he is not 
guilty of negligence as a matter of 
law. Sullivan v. Lutz, 181 Wis. 61, 
194 NW 25. 

97. Cal.—Dillon vy. Qualls, 63 Cal. 
IAAT US AM) eX E'S 

Del. ” Simeone v. Lindsay, 22 Del. 
224, 65 A 778. 

N. J.—Smith v. Barnard, 82 N. J. 
L. 468, 81 A 734, 41 LRANS 322. 

N. Y.—Griessel v. Adeler, 183 App: 
Div. S16. 171 NYS 183; Reed vy. Klein, 
190 NYS 640. 

Va.—Bryant v. Fox, 135 Va. 296, 
116 SE 459. 

Wis.—Sullivan y. Lutz, 181 Wis. 
61, 194 NW 25. 

Ont.—Gillies v. Lye, 58 Ont. L. 560, 
30 OntWN 50, [1926] 2 DomLR 894 
{allowing app 29 OntWN 336, [1926] 
1 DomLR 403]; Katzman v. Hall, 15 
OntWN 337. 

98. Donaghue v. Hayden, 58 Cal. 
A. 457, 208 P 1007; Ingram v. Robin- 
son, 199 Ky. 631, 251 SW 655; Freed- 
man v. Martin, "14 Pa. Super. 125. 

99. Moore vy. Wilson, 198 Ky. 342, 
248 SW 874. 

[a] Slowing down to effect safe 
passage.—If he acts with due care, 
the fact that the driver slows down 
in order to pass safely between the 
vehicle on his right and the one ap- 
proaching on his left is not negli- 
gence, and he is not liable for in- 
juries caused by a following automo- 
bile, which, in order to avoid a col- 
lision with him, turns to the right 
and collides with the vehicle on his 
right, which he is passing. Moore 
v. Wilson, 198 Ky. 342, 248 SW 874. 

1. Zellmer v. McTaigue, 170 Iowa 
534, 153 NW 77; Gourley v. Jackson, 
116 Okl. 30, 243-P 243. 

[a] Regulations prescribing the 
distance ahead which the overtaking 
vehicle must gain before turning in 
should be observed. Zellmer  v. 
McTaigue, 170 Iowa 534, 153 NW 77. 

2. Moreno v. Los Angeles Trans- 
feng Cone4uCals A. (bbl,0 18672 as00 
Mueller v. Dewey, 159 Minn. 173, 198 
NW 428; House v. Cox, 70 Pa. Super. 
Dol, do 3: O’Donnell vy. Johnson, 36 R. 
5; 308, 90 A 165, 

3. Cal.—Jensen v. Fish, 54 Cal. A. 
304, 201 P 954; House v. Fry, 30 Cal. 
A. 157, 157 P 500. 


R. I.—O’Donneill v, Johnson, 36 R. 
I, 308,90) Ai 165. 

Ont. ’—Hodge v. Geil, 27 OntWN 290. 

[a] TIllustration.—Where defend- 
ant turned in too soon after passing 
plaintiff, and the rear right side of 
defendant’s car came into contact 
with the front left side of plaintiff's 
car, causing him to lose control of his 
car, which ran off the roadway, de- 
fendant was liable. Hodge v. Geil, 
27 OntWN 290. 

4 Jeter. v. Caddo Transf.;, etc., 
Co., 1 La. A, 35; Dunkelbeck Vv. Meyer, 
140 Minn. 283, 167 NW 1034; Page 
v. Brossard, (Que.) 26 RevLegNS 86. 

[a] Poles carried in automobile.— 
Where defendant turned in too soon 
after passing plaintiff, and some poles 
which he was carrying in his auto- 
mobile struck the horse which plain- 
tiff was driving, frightening it and 
causing it to run away and injure 
plaintiff and his buggy, defendant 
was liable. Dunkelbeck v. Meyer, 140 
Minn. 283, 167 NW 1034. Articles 
projecting from vehicle generally 
see infra § 762. 

[b] Overtaken vehicle in center of 
road.——Where a horse-drawn vehicle 
was proceeding along the center of 
the road and the driver of a motor 
bus approaching from behind passed 
to the right and then turned too 
sharply in front of the horse-drawn 
vehicle, striking and injuring the 
horse, the proprietor of the motor bus 

was liable. Page v. Brossard, (Que.) 
26 RevLegNS 86. 


5 Jensen v: Fish, 54 Cal. A. 304, 
201 P 954; Granger v. Farrant, 179 
Mich. 19, 146 NW 218, 51 LRANS 


453; Mueller vy. Dewey, 159 Minn. 173, 
198 NW 428. 

{a] Slight collision.—Where de- 
fendant negligently drove past plain- 
tiff's car at a high rate of speed 
and turned in ahead of it, bringing 
his car in contact with plaintiff’s car, 
and as a result plaintiff became dis- 
concerted and in the effort to avoid 
injury was compelled to go so near 
an embankment that his car went 
over the embankment, such facts, if 
found by the jury, would render de- 
fendant liable for all plaintiff's dam- 
age, although the force of the impact 
between the cars was not of itself 
sufficient to force plaintiff's car off 
the road. Granger v. Farrant, 179 


sheer recklessness. One guilty of 
such conduct is not in a position to 
complain if a jury finds that he was 
wantonly indifferent to the safety of 
the occupants of the car he passed. 
His act put them in peril of injury. 
Such an act is not negligent within 
the ordinary meaning of that term; 
rather, it is wanton and wilful.” 
Mueller v. Dewey, 159 Minn. 1738, 176, 
198 NW 428., 
6 See cases supra notes 3-5. 


7. Proximate cause generally see 
supra § 587. 
8 Mueller v. Dewey, 159 Minn. 


173, 198 NW 428. 

[a] Evidence negativing contribu- 
tory negligence.—‘‘Defendant testi- 
fied that when he was about a block 
and a half away he sounded his horn 
and slowed down, then ‘I tooted again 
and they gave me the road then and 
I passed them. ... (They were) over 
on the right hand side of the road.’ 
With this testimony not disputed by 
any of the witnesses and not incon- 
sistent with the physical facts, con- 
tributory negligence is eliminated.” 
Mueller v. Dewey, 159 Minn. 173, 177, 
198 NW 428. 

Contributory negligence generally 
see infra § 9 

9. See ar netee and ordinances. 

[a] Construction of statute.—Such 
a statute is not, as matter of law, 
violated by the driver of an automo- 
bile who is ahead of, and traveling 
faster than a street car when he 
enters an intersection. Morss v. Mur- 


phy Transfer, etc., Co. (Minn.) 211 
NW 950. 
10. Johnson v. Kinnan, 195 Iowa 


720, 192 NW. 863. 

[a] Circumstances may excuse a 
violation, as where it is necessary in 
an emergency. Johnson v. Kinnan, 
195 Iowa 720, 192 NW 863. 

11. Whetstone v. Jensen, 96 Or. 
576, 189 P 988, 

12. Whetstone v. Jensen, supra. 

13. Litherbury v. Kimmet, 183 Cal. 
24, 195 P 660. 

14. Right to turn at intersection 
See infra § 712 

15. Barton v. Studebaker Corp., 46 
Cal. A. 707, 189 P 1025; Frank C. 
Weber Co. v. Stevenson Grocery Coz 
194. Tl, A. 432: 

16. Barton v. Studebaker Corp., 46 
Cal.) Avi (07) ad89 Ge 1025. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 686-688] 


not pass an overtaken vehicle on a curve where the 
view ahead is obstructed or when the overtaken ve- 
hicle is crossing an intersecting highway, is not 
violated by an automobile driver who has been trail- 
ing a street car and when they approach a corner 
at which the car tracks turn to the left waits until 
the car has gotten far enough around the curve into 
the intersecting street to enable him to proceed 
across the intersecting street and then does so." 
traffic regulation which requires a vehicle overtaking 
another vehicle to keep to the left in passing, but 
not to leave the line on the right unless there is 
a clear way of at least one hundred feet in advance 
on the left, applies to motor vehicles, and does not 
conflict with another regulation which provides that 
when, on any bridge or public or private way, there 
is not an unobstructed view of the road for at least 
one hundred yards, the driver of such vehicle shall 
keep on the right of the middle of the traveled part 
of the bridge or way whenever it is safe and prac- 


ticable so to do.?8 


[§ 687] f. Liability for Accidents.1° 
attempt of one vehicle to pass another results in 


17. Hopper v. Kelly, 145 Md. 161, 
125 A 779 (this would be true even if 
such regulation applied to passing 
street cars). 


18. Com. v. Gile, 217 Mass, 18, 104 
NE 572. 

19. See, in addition to cases cited 
herein, cases cited passim supra §§ 
669-685. 

20. U. S—Salminen vy. Ross, 185 
abe 997 [aff 191 Fed. 504, 112 CCA 
1 fs 

Cal.—Cook v. Miller, 175 Cal. 497, 
166 P 316. 

Del.—Campbell vy. Walker, 25 Del. 
41, 78 A 601. 

La.—Manceaux v. Hunter Canal 
Co., 148 La. 93, 86 S 665; Brown’s 
Suce., 2) Lia. A: 7104; Ellzey v. Booth 
Furniture, etc., Co., Ltd? baw AS 
431. 

Mich.—Belleville v. Ingram, 230 


Y.—Altenkirch y. National Bis- 
cuit Co., 127 App. Div. 307, 111 NYS 
284. 

Pa.—Zandras v. Moffett, 286 Pa. 
477, 1383 A 817, 47 ALR 699; Smith 
v. Yellow Cab Co., 285 Pa. 229, 132 
A 124; Nold vy. Higgins Lumber Cox 
276 Pa, 19550 119 «A> 9L9E Piper” wv. 
Adams Express Co.; 270 Pa. 54, 113 
A 562; Bernstein v. Smith, 86 Pa. 
Super. 366; MclIlhenny v. Baker, 63 
Pa. Super. 385. 

Pie C.—Bloomfield v. Alexander, 32 


Mich. 462, 202 NW 945. 
N. 


C0; 

OO iaMesiara v. Lussier, 50 Que. 
Super. 416, 32 DomLR 539; Taillon 
Vv. ibe 24 RevdeJur 80. 

21. Del.—Campbell v. Walker, 25 
Del. 41, 78 A 601 


Minn. —Elvidge v. Stronge, etc., Co., 
148 Minn. 185, 181 NW 346. 

N. Y.—Altenkirch v. National Bis- 
cuit Co., 127 App. Div. 307, 111 NYS 


284. 
N. C.—Cooke v. Jerome, 172 N. C. 
626, 90 SE 767. 


Pa.—Zandras v. Moffett, 286 Pa. 
477, 183 A 817, 47 ALR 699. 
Wash.—Barnett ve Bull, 250° 0P 
955 


22, Del.—Campbell v. Walker, 25 
Del. 41, 78 A 601. 
Ky. —"Ware v. Saufley, 194 Ky. 53, 
237 SW 1060, 24 ALR 500. 
La.—Couvillon v. Couver, 2 La. A. 


339. 


Now — Marlo iv. Eritsch, o195INew Ye. 


282, 88 NE 380, 133 AmSR 890, 22 
LRANS 632; Altenkirch v. National 
Biscuit Co., 127 App. Div. 307, 111 
NYS 284; Phillips v. Thornton, 170 
NYS 533. 

Pa.—Zandras v. Moffett, 286 Pa. 
477, 183 A 817, 47 ALR 699. 

Wis.—Pietsch v. McCarthy, 159 
Wis. 251, 150 NW 482 
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A 
his car.?4 


General. 


[42 C.J.] 959 


an accident, the driver who was negligent in failing 
to act with reasonable care and respect to rights 
of the other is hable for any injury to the other 
car or its occupants,” if, but not unless, his negli- 
gence was the proximate cause of the injury,”! and 
precluded from recovering for any injury to himself 
or his car;?? while the driver who was free from 
negligence is also free from liability,?? and is en- 
titled to recover for any injury to himself or to. 
It has been said that in the absence of 
clear evidence of negligence on the part of the 
operator of the overtaken car the courts are inclined 
to put the blame for an accident occurring while 
a passage is being attempted on the driver of the 
overtaking car.”° 
the passing of automobiles is immaterial in fixing 
lability for an accident which occurred after the 
passing and was not connected therewith.® 

[§ 688] 9. At Crossings or Intersections?’—a. In 
The duty of the operator of an automo- 


Negligence in’ connection with 


bile at a street or highway crossing or intersection 


In case an 


Alta.—McGinitie v. Goudreau, 17 
Alta, L. 100, 59 DomLR 552, [1921] 
3 WestWkly 250. 

Que,—Menard _yv. Lussier, 50 Que, 
Super: 416, 32 DomLR 539. 

[a] Driver of overtaken vehicle 
negligent.— Where defendant drove up 
behind plaintiff at a high rate of 
speed, and plaintiff became rattled 
and thought there was going to be a 
collision and lost his head and got 
his car down onto the side of the 
road and was unable to get it back 
on the road in time to avoid running 
into the side of a bridge in the road- 
way, and there was plenty of space 
between plaintiff and the bridge for 
him to stop the car or slow down 
sufficiently to let defendant pass, 
plaintiff's lack of care and skill pre- 
cluded his recovery for the accident. 
McGinitie v. Goudreau, 17 Alta. L. 
100, 59 DomLR 552, [1921] 3 West 


Wkly 250. 
23. Dreher v. Divine, 192 N. CG. 
De 


325, 185 SE 29, 47 ALR 696. 

24, Dreher v. Divine, supra; 
Lys v. Powell-Sanders Co., 90 Wash. 
ot, 155° 407%. 

25. Martin v. Ralph, 54 N. S. 277, 
57 DomLR 588. See Gornstein v. 
Priver, 64 Cal.’ A. 249,221 9P'"396 
(quot supra § 671 note 73). 

Berridge v. Pray, (Iowa) 210 
6 


{a] Tllustration.—W here plain- 
tiff's car, which had exceeded the 
speed limit, had passed defendant’s 
car, and thereafter defendant’s car 
overtook and collided with plaintiff's 
car, it is immaterial whether de- 
fendant should have turned to the 
right on plaintiff's signal of his de- 
sire to pass or was negligent in ac- 
celerating his speed, in order to pre- 


vent plaintiff from passing. Ber- 
ae v. Pray, (Iowa) 210 NW 
16. 


27. Passing vehicle traveling in 
same direction at intersection see 
supra § 685. 

28. Cal.—Simonsen v. L. J. Chris- 
topher Co., 186 Cal. 786, 200 P 615; 
Commonwealth Ins. Co. v. Riverside- 
Portland Cement Co., 69 Cal. A. 165, 
230 P 995; Brkljaca v. Ross, 60 Cal. 
A, 431, 213 P 290; Carbaugh v. White 
Bus’ Line, 51) Calin A. 1,,495 P1066; 
Robinson v, Clemons, 46 Cal, A. 661, 
190 P 208. 


Colo.—Hunsavage v. Rocek, 74 
Colow163, 0219011080; 
Del.—Cecchi v. Lindsay, 24 Del. 


185, 75 A 3876 [rev on other grounds 
26 Del. 133, 80 A 5238, 35 LRANS 
699]. 

Iowa.—Waegner v. Kloster, 188 Iowa 
174, 175 NW 840; Buzick v, Todman, 
179 Iowa 1019, 162 NW 259. 


is measured by the usual standard of ordinary 
care,”> but by reason of the situation and surround- 


Ky GN PES: Af Harding, 182 Ky. 
236, 306 SW 2 

La. esa aea = Carrollton Feed Co., 
150) La: 1013; ° 9% S 4373)" Cahn™ ve 
Hoffman, 3 La. A. 688. 

Md.—Panitz v. Webb, 130 A 913. 

Mass.—Newton vy. McSweeney, 225 
Mass. 402, 114 NE 667. 

Mich.—Pline vy. Parsons, 231 Mich. 
466, 204 NW 131; Andries v. Everitt- 
Meizger- Flanders Co., 177 Mich. 110, 
142 NW 1067. 

Minn.—Grundstrom vy. 
163 Minn. 488, 204 NW 525. 

Mo.—Ehman v. Himeles, (A.) 243 
SW 241; Dauber v. Josephson, 209 
Mo. A. 531, 237 SW 149; Rappaport Vv. 


Dworshak, 


Roberts, (A.) 203 SW’ 676; Wheeler 
ie Wall, 157 Mo, A. 38, 137 SW 


N. J.—Bennett v. Leeds, 96 N. J. 
L. 405, 115 A 750; Tenez Constr. Corp. 
Vv. Garner, (Sup.) 133 A 396; Spawn 
v. Goldberg, (Sup.) 110 A 565. 

N. Y.—Baker v. Close, 204 N. Y. 
92, 97 NE 501, 38 LRANS 487; Salm 
v. Bleau, 210 App. Div, 554, 206 NYS 
415 [aff 240 N. Y. 614 mem, 148 NE 
728 mem]; Burd v. Bleischer, 208 
App. Div. 499, 203 NYS 754; Rounds 
v. Fitzgerald, 207 App. Div.’ 534, 202 
NYS 595 [aff 239 N. Y. 568 mem, 147 
NE 199 mem]. 

Pa.—Eckert v. Merchants’ Ship- 
building Corp., 280 Pa. 340, 124 A 
477; Great Bear Spring Co. v. Fisch- 
man, 82 Pa. Super. 502; Gillespie v. 
Shafer, 69 Pa. Super. 389; Gray v. 
Fox, 69 Pa. Super. 218; Hitchins v. 
Wilson, 68 Pa. Super. "366; Gosling 
v. Gross, 66 Pa. Super. 304; ” Berreski 
Vv. Philadelphia Electric Co., 62 Pa. 
Super. 62. 

Wis.—Peterson v. Simms, 189 Wis. 
517, 208 NW 264; Lozon v. Leamon 
Fae, Co., 186 Wis. 84, 202 NW 

B. C.—Zellinsky v. Rant, 37 B. CG. 
119, [1926] 2: DomLR 327, [1926] 2 
West Wkly 474. 

x 5 S.—Johnson v, Archabald, 57 N. 


Ont.—McCallum v. Bawden, 26 Ont 
WN 364 [app dism 27 OntWN 312]; 


Zinkann v. Fleming, 19 OntWN 3871 
[app dism 20 OntWN 101. 
[a] Statute inapplicable. — “A 


statute in substance requiring trav- 
elers meeting on the highway to turn 
to the right, has no application to the 
situation where travelers meet at the 
junction of two highways. The rule 
of the common law applies in such 
cases, and each person must exercise 
ordinary caution to avoid a collision.” 
Wagner v. Kloster, 188 Iowa 174, 182, 
175 NW 840. 

Duty of ordinary care generally see 
supra § 582. 
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ings a higher degree of skill and caution is neces- 
sary to satisfy the requirement of ordinary care 
than might be sufficient in situations less pregnant 
with possibilities of danger,?® and it is highly im- 
portant that the law with respect to the duties of 
drivers at highway intersections should be strictly 
A driver must observe traffic regula- 
tions with respect to intersections,*! and exercise 


enforced.*° 


- 29. U. S.—Quaker City Cab Co. v. 
Fixter, 4 F. (2d) 327. 

Del.—Brown y. Wilmington, 27 Del. 
492, 90 A 44. 

Ill.—Hartwig v. Knapwurst, 178 Ill. 
A. 409. 

Ky.—Weidner v. Otter, 171 Ky. 167, 
188 SW 335. 


La.—Southall va Smith, 151 La. 
967, 92'S 402, 27 ALR 1194. 
Mich.—Louthain. v. Hesse, 234 


Mich. 693, 209 NW 138. 

Mo.—Rappaport v. Roberts, 
203 SW 676. 

Nebr.—Smith v. Coon, 89 Nebr. 776, 
132 NW 535. 

Pa.—Robb v. Quaker: City Cab Co., 
283 Pa. 454, 129 A 331; Gilles v. Leas, 
ASA OLS, phaw A. uses CK erts Ve 
Merchants’ Shipbuilding Corp., 280 
Pa. 340, 124 A 477; Rosenthal v. Phil- 
adelphia Phonograph Co., 274 Pa. 236, 
117 A 790; Mooney v. Kinder, 271 Pa. 
485, 115 A 826; Mackin v. Patterson, 
271 Pa. 107, 112 A 738; Silberstein 
v. Showell, etc., Co., 267 Pa. 298, 109 
A 701; Anderson v. Wood, 264 Pa. 
98, 107 A 658; Schoepp v. Gerety, 263 
Pa. 538, 107 A 317; Virgilio v. Walker, 


(A) 


254 Pa. 241, (98y Aston Annold-ty. 
McKelvey, 253 Pa. 324, 98 A 559; 
Willinsky v, Fulton, 79 Pa. Super. 


144; Edwards v. Mott, 77 Pa. Super. 
140. 

Utah.—Richards v. Palace Laundry 
Co., 55 Utah 409, 186 P 439. 

“At street crossings drivers must 
be exceedingly vigilant.’’ Gilles’ v. 
theas, 282 Pa. 318, 320, 127) A 774 
[quot Robb v. Quaker City Cab Co., 
283 Pa. 454, 129 A, 331,- 332]. 

“Tt is the duty of persons approach- 
ing the crossing at intersecting 
streets to use a high degree of care.” 
Sutton v. Quaker City Cab Co., 87 
Pa. Super. 291, 294. 

[a] “It is but a rational rule 
which emphasizes the driver’s duty of 
special vigilance at crossing points 
on city streets where the right of 
passage is not only free and common 
to all, but in common and frequent 
use both by pedestrians and vehicles.” 
Patterson v. Wagner, 204 Mich. 593, 
600, 171 NW 356. 

{b] “Even in a crowded street 
a greater degree of care and vigi- 
lance is required in approaching in- 
tersections and crossings where 
both pedestrians and vehicles of all 
kinds have a right to pass both ways 
than is the case between street cross- 
ings.” Richards v. Palace Laundry 
Co., 55 Utah 409, 418, 186 P 439. 

{c] General duties stated.—‘It is 
the duty of the operator of an au- 
tomobile, when approaching a street 
crossing used by pedestrians, to keep 
a lookout, to give reasonable’ and 
timely warning of the movement of 
the machine by the usual and custom- 
ary signals, and to operate it at a 
reasonable rate of speed considering 
the amount of foot and vehicle traf- 
fic at the crossing.” Weidner v. Ot- 
ter, 171 Ky. 167, 170, 188 SW 3365. 

{[d] Knowledge of intersection.— 
A driver of an automobile, who in 
going out to a lake had passed over 
an intersection, is chargeable with 
notice thereof on his return trip over 
same highway. Rappaport v. Rob- 
erts, (Mo. A.) 203 SW 676. 

[e] In rainy weather, the diffi- 
culties with which pedestrians have 
to contend imposes upon the driver 
of an automobile approaching a 
street intersection a duty of greater 
vigilance than might otherwise be 
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sufficient. Hartwig v. Knapwurst, 178 
Ti. cA. 409: 
30. Kutz v. General Baking Co., 87 


Pa. Super. 297. 

31. Hillstrom v. Mannheimer, 146 
Minn. 202, 178 NW 881. 

Ill.— Hilton v. Iseman, 212 Ill. 
ALE25 5.) 

Me.—Richard v. Neault, 135 A 524. 

Mass.—Regan v. John L, Kelly 
Contracting Co., 226 Mass. 58, 114 
NE 726. 

Mich.—Pline v. Parsons, 231 Mich. 
466, 204 NW 1381; Geeck v. Lucken- 
bill, 215 Mich. 288, 1883 NW 729. 

Minn.—O’Connor v. Sinykin, 162 
Minn. 382, 202 NW 891. 

N. Y.—Van Ingen v. Jewish Hospi- 
talk 132 App. Div. 10) 169 NMS 412 
[aff 99 Mise: 655, 164 NYS 832, and 


att 227- NawY...665: mem, 126 INE) 924 
mem ]. 
Oh.—Joseph v. lLarkworthy, 15 


OhNPNS 561. 

Pa.—Simon v. Lit Bros., Inc., 264 
Pa. 121, 107 A 635; McClung v. Penn- 
sylvania Taximeter Cab Co., 252 Pa. 
478, 97 A 694; Frank v. Pleet, 87 Pa. 
Super. 494; Kutz v. General Baking 
Co, 8%, Par Stpers 2297) eeauersive 
Armour, 84 Pa. Super. 174; Bollinger 
v. Greenaway, 83 Pa. Super. 217; 
Gillespie v. Shafer, 69 Pa. Super. 389; 
Rose v. Quaker City Cab Co., 69 Pa. 
Super, 208. ; 


Tex.—Yellow Cab Co. v, Waldie, 
(Civ. A.) 289 SW 125. 
Wash.—Switzer v. Sherwood, 80 


igek: 19, 141 P 181, AnnCas1917A 
16. : 

Eng.—Macandrew v. Tillard, [1909] 
Se. Sess. Cas. 78. 

[a] Crossing from alleyway.—lIf a 
driver of an automobile truck in 
crossing a street from an alleyway 
gave no Signal after leaving the al- 
leyway and continued at the same 
rate of speed without attempting to 
avoid an approaching street car, he 
was negligent. Regan v. John Li 
Kelly Contracting Co., 226 Mass, 58, 
114 NE 726. 

[b] Duty to turn.—The driver of 
a motor vehicle who on reaching a 
road intersection is met by another 
car traveling on the intersecting road 
under such circumstances that he 
cannot cross is under a duty of turn- 
ing his car so as to avoid a collision. 
Macandrew v. Tillard, [1909] Se. 
Sess. Cas. 78. : 

[c] Unnecessary change of course 
negligent.— Where the car in which 
plaintiff was riding was passing 
through an intersection at the rate 
of twelve miles an hour when de- 
fendant’s vehicle entered the inter- 
section from a cross street at the rate 
of thirty to thirty-five miles per hour 
and defendant’s driver diverted the 
course of his vehicle from the center 
of the street where he was traveling, 
without any apparent necessity for 
such diversion, and struck the other 
car at a point behind its center with 
such force that both cars were top- 
pled over, defendant’s driver was neg- 
ligent, there having been room for 
passage in the rear of the other car 
if he had continued on his course. 
Van Ingen v. Jewish Hospital, 182 
App. Div. 10, 169 NYS 412 [aff 99 
Misc. 655, 164 NYS 8382, and aff 227 
N. Y. 665 mem, 126 NE 924 mem]. 

{d] Turning off traveled portion 
of highway.—cC street and B avenue 
were unimproved streets, neither of 
which was used for travel on its full 
width. C street ran north and south 


[§ 688 


due care to avoid collisions with other vehicles*? or 
pedestrians;°3 and the fact that he arrived first 
at an intersection does not give him any right to 
proceed without using reasonable care.** 
proaching or crossing an intersection, an automo- 
bilist must not act on assumptions as to the inten- 
tions of those in charge of other vehicles,*° except 
as to their exercise of due care and observance of 


In ap- 


and travel was confined to its west 
side. B avenue ran east and west 
and travel was confined to its south 
side. Plaintiff, on his motor cycle, 
was traveling north on C Street and 
defendant’s automobile was _ travel- 
ing west on B avenue. Plaintiff 
reached the junction of the streets 
slightly ahead and crossed the trav- 
eled way in front of the automobile 
and when he reached a point some 
four or five feet beyond the course 
of the traveled way of B avenue, 
turned to the right intending to cross 
to the other side of the street. At 
that point he was run into by the 
automobile, the machine having been 
swerved to the right of the traveled 
way by its driver. It was held that 
a verdict holding the driver of the 
automobile negligent was justified. 
Switzer v. Sherwood, 80 Wash. 19, 
141 P 181, AnnCasi917A 216. 

[e] Performing most imperative 
duty.—The driver of a motor vehicle 
approaching an intersection and ob- 
serving another vehicle approaching 
on the intersecting street at a dan- 
gerous rate of speed is not guilty 
of contributory negligence in failing 
to sound his horn, when he testified 
that he considered it his first duty to 
stop his car, which he did, and he 
had not time to do both. Bew vy. 
John Daley, Inc., 260 Pa. 418, 103 A 
33. U. S.—Quaker City Cab Co. v. 
Fixter, 4 FE. (2d) 327. 

Ky.—Adams v. Parish, 189 Ky. 628, 
225 SW 467; Melville v. Rollwage, 
171 Ky. 607, 188 SW 6388, LRA1917B 
133; Weidner v. Otter, 171 Ky. 167, 
188 SW 3385. 


Md.—Panitz v. Webb, 1380 A 913; 


Merrifield v. C. Hoffberger Co., 147 
Md. 134, 127 A 500. 
Minn.—MecMahon vy. Flynn, 154 
Minn, 326, 191 NW 902. 
Pa.—Parznik vy. Central Abattoir 
€o.,, 2845 Pas, 393, 7131; (AD 3725 sRobp 


v. Quaker City Cab Co., 283 Pa. 454, 
129 A 331; Gilles v. Leas, 282 Pa. 
318, 127 A 774. 

Wash.—Foley v. Taylor, 121 Wash. 
401, 209 P 698. : 

Care as to pedestrians generally 
See infra §§ 778—786. 

34. Hammond Vv. Emery-Bird- 
Thayer Dry Goods Co., (Mo.) 240 
SW 170, 173; Frank v. Pleet, 87 Pa. 
Super. 494; Foley v. Taylor, 121 
Wash. 401, 209 P 698; Oliver v. Tay- 
lor, 119 Wash. 190, 205 P 746. 

“While it is true that plaintiff 
legally had the right of way to pass 
in front of the defendant, he being 
first upon the crossing, still, in view 
of the rule of law that all men must 
exercise the degree of care in han- 
dling dangerous agencies which all 
prudent men would exercise - under 
the circumstances, and in view of the 
frequency and calamitous results of 
automobile collisions, plaintiff's 
legal right of way did not free him 
from negligence, if he tried to exer- 
cise that right, and pass in front of 
the defendant, after he discovered, 
or could by the exercise of care com- 
mensurate with the danger in the 
Situation, have discovered that de- 
fendant intended to pass in front of 
him (especially if invited to do so 
by plaintiff stopping or starting to 
stop his car), and there would likely 
be a collision.”” Hammond y. Emery- 
Bird-Thayer Dry Goods Co., supra. 

35. Cayard v. Carrollton Feed Co., 
150 La. 1013, 91 S 487; Allen vy. 
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§§ 688-689} 


the rules of the road,** and he must so conduct him- 
_ self and so manage his machine as not to mislead 
others who may be crossing as to his own inten- 


tions.®7 


The duty of care is mutual, when vehicles meet 
at a street or highway intersection, and each driver 
is bound to use reasonable care to avoid injuring 
the other and to avoid the results of any negli- 
Consequently, the 
fact that one driver is negligent does not relieve 
the other of his obligation to exercise care.*® 

Where the driver’s view is obscured or obstructed, 
it is incumbent upon him to exercise more caution 
than would be required if his view was unob- 


gence on the part of the other.** 


structed.*° 


Where one highway meets but does not cross an- 
other,*! a driver proceeding along the latter highway 


Schultz, 107 Wash. 393, 181 P 916, 6 
ALR 676. 

[a] Assuming intention to turn.— 
Where defendant’s truck was pro- 
ceeding along an avenue and plain- 
tiff in his automobile was approach- 


ing the avenue on an intersecting 
street intending to turn into the 
avenue, and plaintiff assumed that 


defendant’s truck would turn into 
the intersecting street, although the 
driver had given no signal of an in- 
tention so to do and in fact had no 
such intention, and therefore plain- 
tiff continued on his course, and the 
truck driver, to avoid a _ collision, 
made a sudden turn to the right in- 
tending to pass to the left of plain- 
tiff’s automobile, which would prob- 
ably have avoided the collision but 
for plaintiff’s turning to the left so 
that the car and the truck came to- 
gether, the accident was due to plain- 
tiff's negligence and not to any neg- 
ligence of the driver of defendant’s 
truck. Cayard v. Carrollton Feed Co., 
150 La. 1013, 91 S 437. 

[b] To assume that a street car 
will not stop at an intersection which 
is a usual stopping place and act on 
such assumption is negligence. Allen 
v. Schultz, 107 Wash. 393, 181 P 916, 
6 ALR 676. 

36. See infra § 701. 

37. Hammond Ne Emery-Bird- 
Thayer Dry Goods Co., (Mo.) 240 SW 
170; Clark v. Wilson, 108 Wash. 127, 
183 P 103; Zuccone v. Main Fish Co., 
104 Wash. 441, 177 P 314. 

[a] Milustration.—Plaintiff on his 
motor cycle and defendant’s motor 
truck were approaching a street in- 
tersection in opposite directions, De- 
fendant’s truck was on the wrong 
side of the street and as the vehicles 
approached one another, the driver of 
defendant’s truck swerved to his 
right as though to cross over to his 
own right-hand side of the street 
and then suddenly and _ without 
warning veered to the left in order 
to turn into the intersecting street. 
Plaintiff made every effort to stop his 
motor cycle but did not have suf- 
ficient opportunity to do so and 
crashed into the truck. It was held 
that the driver of defendant’s truck 
was negligent. Zuccone vy. Main 
Fish Co., 104 Wash. 441, 177 P 314. 

[b] Slowing down and starting up 
again.—Where defendant, driving his 
automobile, saw plaintiff, a motor 
cycle policeman, approaching on an 
intersecting street and defendant 
stopped or slowed down after enter- 
ing the intersection for the purpose 
of allowing the motor cycle to pass 
in front of him, and plaintiff changed 
his course for that purpose, it was 
negligence for defendant again to 
start his machine and drive in front 
of the motor cycle. Clark v. Wilson, 
108 Wash. 127, 183 P 103. 

[ec] Changes of direction.—Plain- 
tiff was riding his motor cycle east 
on the south side of an east and west 
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is bound to realize that a vehicle coming out of 
the former highway must make a turn, and for that 
reason to exercise especial vigilance.*? 


At a customary crossing place used by the em- 


ployees of a plant divided by the street, in going 
from one part of the plant to another part, an au- 
tomobile driver must exercise the same degree of 
care as at an ordinary street crossing.** 

[§ 689] b. What Constitutes Intersection. 
literal sense, an intersection is a place where two 
streets or highways cross each other.*4 
ever, obvious that, where one street or highway 
meets another but does not cross it, there are pres- 
ent many of the special elements of danger which 


In a 


It is, how- 


are characteristic of the crossing of two highways,*® 


street while defendant was driving 
his automobile north about the cen- 
ter or somewhat east of the center 
of a north and south street. They 
were traveling at about the same 
speed and were about equidistant 
from the point where their paths 
would cross. When plaintiff was 
about to enter the crossing he ob- 
served defendant’s car and turned 
to the left as if he were going to 
proceed north on the north and south 
Street. Defendant, observing this, 
kept on in a northerly direction, bear- 
ing slightly to his right. Plaintiff 
thinking he could cross the path of 
defendant’s automobile in front of it 
and continue his course along the 
east and west street attempted to do 
so with the result that a collision 
occurred at the northeast corner of 
the intersection. It was held that 
plaintiff was at fault and that de- 
fendant was also possibly at fault. 
Casey v. Hutchinson, 29 Pa. Dist. 
649 


38. Ala.—Ray v. Brannan, 196 Ala. 
MATES) UGS 

Mich.—Pline v. Parsons, 231 Mich. 
466, 204 NW 1281, 

Minn.—Primock v. Goldenberg, 161 
Minn. 160, 200 NW 920, 37 ALR 484. 

N. Y.—Ward v. Clark, 232 N. Y. 
195, 133 NE 443. 

Oh.—Joseph  y. 15 
OhNPNS 561. 

Or.—Marshall v. Olson, 102 Or. 502, 
202 P 736. 

Pa.—Mehler v. Doyle, 271 Pa. 492, 
115 A 797; Rose v. Quaker City Cab 
Co., 69 Pa. Super. 208. 

Wis.—Ortmann y. Leath, 187 Wis. 
616, 205 NW 397. 

“Neither party, it makes no dif- 
ference which has the advantage of 
the statutory right of way rule, is 
‘warranted in taking close chances.’ 
To do so under any situation may 
and ordinarily does constitute negli- 
gence.” Primock y. Goldenberg, 161 
Minn. 160, 168, 200 NW 920, 37 ALR 
484. 

“The superior right of the one 
who is first at an intersection does 
not relieve him from his duty to 
use reasonable care under the circum- 
stances to avoid a collision. It is as 
much his duty to use due care to 
avoid a collision, if the driver of the 
other vehicle is negligent, as it is if 
the other driver was not negligent.” 
Frank v. Pleet, 87 Pa. Super. 494, 
497. 

{a] “The supreme rule of the road 
is the rule of mutual forbearance.” 
Ward v. Clark, 232 N. Y. 195, 198, 133 
NE 443. 

39. Cohen v. Silverman, 153 Minn. 
891, 190 NW 795; Kutz vi. General 
Baking Co., 87 Pa. Super. 297. 

{a] Unwarranted speed.—‘‘Con- 
ceding that the driver of the defend- 
ant’s truck was going at an unwar- 
ranted speed, the plaintiffs’ driver 
was not thereby relieved from the 


Larkworthy, 


exercise of a high degree of care, in-: 


$$$ eee 


and it is accordingly very generally held that traffic 
regulations in terms applicable to intersections ap- 


cluding attention to the view which 
she had for a distance of two blocks 
westwardly on Woodland avenue. If 
She had seen the truck, she duubt- 
less would have stopped or slack- 
ened her speed, but having failed to 
see what must have been clearly 
visible, she unfortunately: sustained 
the injury of which the plaintiffs 
complain.” Kutz v. Generai Baking 
Co., 87 Pa. Super, 297, 301.. 

[b] The absence cf lights on a 
vehicle approaching an intersection 
at night does not relieve the operator 
of another vehicle approaching the 
same intersection of the duty to ex- 
ercise care. Cohen vy. Silverman, 153 
Minn. 391, 190 NW 795. 

40. Gosling v. Gross, 66 Pa. Super. 
304; North State Lumber Co. v. 
Charleston Cons. R., etc., Co., 115 S. 
C, 267, 105 SE 406. 

[a] Where. rain or a wet wind 
shield obscures the view of the driver, 
it is his duty to take care commen- 
surate with such: circumstances. 
North State Lumber Co. v. Charles- 
tonU@onss Reretc:a Comet Ss wiGs eb 
105 SE 406. ; 

41. Status of such place as inter- 
section see infra § 689. 

42. Fernald v. French, 121. Me. 4, 
115 A 420; Bragdon v. Kellogg, 118 
Me. 42, 105 A 4338, 6 ALR 669. 

43. Eckert v. Merchants’ Ship- 
tnd Corp., 280 Pa. 340, 124 A 


44.' Muther v. Capps, 38 Cal. A. 
721, 177 P 882; Buckey v. White, 137 
Md. 124, 111 A 777. See also Inter- 
Section 33 C. J. p 475. 

45. Hayes v. State, 11 Ga. A. 371, 
75 SE 523; Holman v. Ivins, 150 
Minn, 285, 286, 184 NW 1026, 21 ALR 
964; Manly v. Abernathy, 167 N. C. 
220, 83 SE 348; Mapp v. Holland, 138 
Va. 519, 122 SE 4380, 37 ALR-478. 

“At places where two streets cross 
there is a space common to both, on 
which space the traveler must yield 
the right of way to anyone approach- 
ing on his right. So we think there is 
a space in common to both streets 
where one street opens into another 
only on one Sside.’”’ Holman vy. Iviis, 
supra. 

[a] “The danger of collision be- 
tween traffic, at the junction of roads, 
is the same in character at the junc- 
tion of roads as at cross-roads, in 
so far as the danger arises from lack 
of determination of which line of 
traffic has the right of way when 
both cannot pass in safety at the 
same time.” Mapp vy. Holland, 138 
Va. 519, 524, 122 SE 430, 37 ALR 478. 

[b] A special necessity for the 
observance of traffic regulations with 
respect to intersections exists where 
one street meets but does not cross 
another. Holman vy. Ivins, 150 Minn. 
285, 286, 184 NW 1026, 21 ALR 964 
(‘the situation calls for the ob- 
servance of the rule of the statute 
even more urgently than where both 
streets pass on beyond’’). 
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ply to a place where one street or highway runs | 
into another but does not cross it,#® this rule, in 
some states, being made necessary by a statutory 
definition of intersection or intersecting highways 
which includes highways which meet without eross- 
ing.*7 On the other hand, however, a regulation 
with respect to street intersections has been held 
not applicable to a place where one street runs 
into another but does not eross it.*§ 

With respect to area, the term ‘‘intersection’’ 
includes the space which is common to the two 
streets,*9 the area bounded by the side lines, real 
or projected, of two or more streets which meet or 
eross each other.®° 

Where a street has two roadways, separated by 
a central park, each roadway is regarded as a sepa- 
rate street, so that there are two intersections where 
another street crosses.°+ 

The intersection of a path across the village com- 
mon with a highway is not an intersection of high- 
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[$§ 689-691 


[§ 690] c. Applicability of Regulations to Private 
Ways. It has been held that a statute prescribing 
the duties of automobilists at street intersections. 
applies to a point where a driveway belonging to 
a railroad company runs into a street, where such 
driveway is generally used by the public although 
it is not a public street.°* But where the statute 
defines ‘‘way’’ as any public highway, street, ete., 
‘for any private way laid out under authority of 
statute’’ a regulation prescribing the duties of a 
driver on approaching an intersecting way does not 
apply to a private way not laid out under statu- 
tory authority.°* It has also been held that a 
statute regulating speed at the ‘‘crossing of inter- 
secting highways’’ refers to the intersecting or 
meeting of public thoroughfares as distinguished 
from private ways.°° 

[§ 691] d. Lookout.°* It is the duty of the op- 
erator of a motor vehicle approaching a crossing 
or intersection to keep a lookout ahead of him®’ and 


ways within the motor vehicle laws.®? 


46. Cal.—Lawrence v. Goodwill, 44 
Cal. A. 440, 186 P 781; Muther v. 
@appsy 38) Cal, “Ax 721, 177 P 882. 

Colo.—Bartlett v. Hammond, 76 
Colom lida 280 7. Pe 109s 

Conn.—Rohle v. Nock, 101 Conn. 
439,, 126 A 335; Bettilyon v. C. E. 
Smith & Son, Inc., 96 Conn. 16, 112 
A 649, 

Ga.—Hayes v. State, 11 Ga. A. 371, 
75 SE 523. 

Md.—Brown vy. Patterson, 141 Md. 
293, 118 A 6538; Buckey v. White, 137 
Ma. 124, 111 A 777. 

Mass.—Fournier v. Zinn, 154 NE 
268; McCarthy v. Beckwith, 246 Mass. 
409, 141 NE 126; Com. v. Cassidy, 209 
Mass. 24, 95 NE 214, 

Mich.—Pangborn v. 
comb Co., 223 Mich. 181,:193 NW 817, 
31 ALR 485. 

Minn.—Holman y. Ivins, 150 Minn. 
285, 184 NW 1026, 21 ALR 964. 

Mont.—Knott.v. Pepper, 74 Mont. 
236, 239 P1037. 

N. Y.—Grulich.v. Paine, 231 N.Y. 
311, 132 NE 100; Conrow v. Snyder, 
215 App. Div. 603, 214 NYS 410. 

N. C.—Davis v. Long, 189 N. C. 
129, 126 SE 321; Manly v. Abernathy, 
LOW INC. 220) 83 SE 343. 

Pa.—Kastle v. Balthaser, 4 Pa. 
Dist. & Co. 11; Shainline v. Stefko, 37 
Montg. Co. 299. 

Tenn.—Johnson vy. Warwick, 148 
Tenn. 205, 254 SW 553. 

Va.—Mapp v. Holland, 138 Va, 519, 
122 SE 430, 37 ALR 478. 

Wis.—Mitchell v. Raymond, 181 
Wis. 591, 195 NW _ 855, 

Man.—Wales vy. Harper, 17 WestLR 
623. 
“The statute applies_to all inter- 
secting ways whether they do or do 
not cross each other.” Fournier v. 
Zinn, (Mass.) 154 NE 268, 269. 

“We are clearly of the opinion 
that the Legislature intended to use 
the word in the sense of ‘joining’ or 
‘touching,’ or coming in contact with, 
or ‘entering into,’ and did not intend 
that the word ‘intersect’ should be so 
restricted in its meaning as not to 
protect pedestrians and other per- 
sons using a public street, at a point 
or space where another street comes 
into it, although it does not cross it. 
We should, therefore, give the word 
its broader meaning, which will in- 
clude all space made by the junction 
of streets, where accidents are just 
as likely to occur as where oe oe 
streets cross each other.’ Man Vv. 
Abernathy, 167 N. C. 220, 222, ae SE 
3843. 

[a] Reason for rule.—‘This con- 
struction of the language in question 
results from the application of one 
of the settled cardinal rules appli- 
cable to the interpretation of statutes 


|}about forty-five degrees. 


John .Widdi- 


also to look for 


and other writings having a reme- 
dial purpose. Knowing the mischief 
sought to be remedied, the language 
of the writing, if it admits of it, is 
to be construed so as to embrace all 
situations in which the mischief is 
found to exist.’ Mapp v. Holland, 
138 Va, 519, 524, 122 SE 430, 37 ALR 
478 


{[b] Meeting at acute angle.—Reg- 
ulations of traffic at intersections of 
streets apply where one street runs 
into but does not cross another, the 
two streets meeting at an angle of 
Wales v. 
Harper, (Man.) 17 WestLR 623. 

47. Cal.—Lawrence v. Goodwill, 44 
Cal. Asn440; 186) P 781; (Muther: v: 
Capps,.38 Cal. A. 721, 177 P 882. 

Colo.—Bartlett v. Hammond, 76 
Colo. 171, 230 P 109. 

Conn.—Rohde v. Nock, 101 Conn. 
439, 126: A 335. 

Mass.—McCarthy v. Beckwith, 246 
Mass. 409, 141 NE 126; Com. v. Cas- 
ey EN ‘Mass. 24, 95 ‘NE 214. 

Y.—Conrow v. Snyder, 215 App. 
Din 608, 214 NYS 410. 

48.. Sullivan v. Chauvennet, 282 
Mo. 649, 222 SW 759 [set out infra 
§ 692 note 77]. 

49. Cal.—Lawrence y. Goodwill, 44 
Cal. A. 440, 186 P 781. 

Conn.—Rohde v. Nock, 101 Conn. 
439, 126 A 335; Neumann v. Apter, 95 
Conn. 695,112 A 350, 21 ALR 979. 

Ga.—Hayes v. State, 11 Ga. A. 371, 
75 SE 523. 

Ill.—Geschwindner vy. Comer, 222 
T11. Av 41: 

gent gH A ll v. Zinn, 154 NE 

Minn.—Holman vy. Ivins, 150 Minn. 
285, 184 NW 1026, 21 ALR 964, 

N. C.—Manly v. Abernathy, 167 N. 
C. 220, 83 SE 343, 

Tex’—Thrush v. Lingo Lumber Co., 
(Civ, A.) 262 SW 551, 553. 

‘Wash.—Hoyt v. Wilson, 132 Wash. 
423, 231 P 947; Groeschell v. Wash- 
ington Chocolate Co., 128 Wash, 589, 
224 P19. 

Wis.—Mitchell v. Raymond, 181 
Wis. 591, 195 NW 855; Syslack v. 
Nevin Grocery Co., 180 Wis. 267, 193 
NW 61. 

“The term ‘intersection’... 
reference to the space whare one 
street enters into nnother, or the 
space occupied by two streets at 
the point where they cross each 
other.” Thrush v. Lingo Lumber 
Co., supra. 

{a] Highway extends over margin 
of the other.—‘‘There would be just 
as much reason for holding that one 
of the streets ended at the farther 
margin of the other street as there 
would be in Saying that it ended when 
it touched the first margin of the 


has 


approaching vehicles on the inter- 


street. The highway was in a con- 
dition to be used by pedestrians and 
others entirely across the other high- 
way upon which the automobile was 
being driven. The latter highway 
extended across the margin of the 
former highway.” Hayes v. State, 
L1EGa. Anil. 3807875 SE 523. 

50. Bettilyon v. C. E. Smith & 
Son, Inc, 96 Conn. 16, 112 A 649; 
Conrow v. Snyder, 215 App. Div. 603, 
214 NYS 410 (stating statutory defi- 
nition); Surry v. Seattle Taxicab 
Co., 117 Wash. 559, 201 P 754. 

[a] “fhe words ‘such intersec- 
tion,’ reasonably construed, mean all 
the space included within the lines 
of both highways where ‘any high- 
way joins another at an angle,’ if it 
crosses the other; or, if one highway 
joins but does not cross the other, 
all the space that would be included 
within the lines of both extended _ 
cross each other.’ Bettilyon v. C. 
Smith & Son, Inc., 96 Conn. 16, 20, 
112 A 649. 

[b] Streets meeting without 
crossing.—“There is an intersection, 
at least as to the northerly half of 
the space in common there would 
have been, had Mackubin street con- 
tinued to the south. We are of the 
opinion that the north half of Sum- 
mit avenue must be held to be inter- 
sected by Mackubin street.’’ Holman 
v. Ivins, 150 Minn. 285, 286, 184 NW 
1026, 21 ALR 964. 

[c] Where three streets have a 
common intersection, the area of such 
intersection is the entire area 
bounded by the lines of the three 
streets as extended, and includes 
any space which is common to any 
two of such streets, although not 
within the extended lines of the 
third street. Surry v. Seattle Taxi- 
cab :Co., 117 Wash. 559, 201 P 754. 

51. See infra § 704. 

52. Aiken v. Metcalf, 92 Vt. 57, 
102 A 330 [set out infra q 692 note fa 

58. Grulich v. Paine, 231) N. 
812," 316, 1325 NE 100ME ihe Gane 
reasons why drivers of motor ve- 
hicles should observe the rules that 
are generally accepted and enforced 
in crossing streets where another 
street intersects or abuts, exist at 
the entrance of the driveway in ques- 
tion as if it had been dedicated to 
and accepted by the public’). 

54. Dow -v. Latham, 80 N. H. 492, 
120 A 258. 

55. Laing v. Perryman, 31 Ga. A, 
239, 120 SE 646. 

5G. Duty to keep lookout generally 
see supra §§ 624-627. 

Duty to observe traffic officers and 
traffic alert see infra § 700 

57. S.—Bramley v. Dilworth, 
274 Ped. "267. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 691] 


secting street or highway;°* and although the latter 
duty is particularly imperative with respect to the 
direction from which vehicles having the right of 
way over him would approach,®® full performance 
of the driver’s duty requires that he shall look in 
Where the view of the driver 
along intersecting streets is in any way obstructed, 
he must be especially vigilant with respect to a 
lookout on such streets,®' and the duty of special 
vigilance also applies with respect to observation 
of the crossing itself where the driver’s view is 
Where a driver ap- 
proaching an intersection looks at a point where he 
has unobstructed view of the intersecting street and 


both directions.®° 


obstructed by other vehicles.®? 


Cal.— Gonzales v. Davis, 197 Cal. 
256, 240 P 16; Reaugh v. Cudahy 
Packing Co., 189 Cal. 335, 208 P 125; 
Dillon v. Qualls, 63 Cal. A. 637, 219 
Pr 54s 

Del.—Hannigan vy. Wright, 21 Del. 
537, 63 A 234. 

Ga.—O’Dowd v. Newnham, 13 Ga. 
A. 220, 80 SE 36. ) 
Aa area ies v. Goodall, 183 Ill. A. 

Ind.—Croatian Bros. Packing Co. v. 
Rice, (A.) 147 NE 288. 

Iowa.—Holderman v. Witmer, 166 
Iowa 406, 147 NW 926. 

Kan.—Ratcliffe v. Speith, 95 Kan. 
823, 149 P 740. 

Ky.—Byck v. Bardo, 196 Ky. 2238, 
244 SW 413; Fennell v. Frisch, 192 
Ky. 535, 234 SW 198; Taylor v. Hard- 
ing, 182 Ky. 236, 206 SW 285; Weid- 
per Ven Otter, bt GKy.-167, 188 .Sw. 

La.—Reed v. Sievers, 146 La. 391, 


83 S 685; Shields v. Fairchild, 130 
La. 648, 58 S 497. 


Me.—Dansky v. Kotimaki, 125 Me. 
Porelo0 pA. 87. 

Mich.—Halzle v. Hargreaves, 233 
Mich. 234, 206 NW 356; Patterson 
Vv. Wagner, 204 Mich, 593, 171 NW 
356. 

Minn.—Cohen v. Silverman, 153 


Minn. 391, 190 NW 795. 
Mo.—Johannes v. Edward G. Becht 
Laundry Co., 274 SW 377; Petring 
v. Albers, (A.) 241 SW 452; Dauber 
v. Josephson, 209 Mo. A. 531, 237 SW 


149; Weiss v. Sodemann Heat, etc., 
Co., (A.) 227 SW 8387; Woods. v. 
Kansas. ‘City, Might, ,,ete:,’. Co., .@A:) 


212 SW 899; Rowe v. Hammond, 172 
Mo. A. 203, 157 SW 880. 
Mont.—Pratt v. Kistler, 72 Mont. 
356, 233 P 600. 
Nebr.—Smith v. Coon, 89 Nebr. 776, 
132 NW, 535. 


N. H.—Hamel v. Peabody, 78 N. 
H. 585, 97 A 220. 
N. J.—Lyons v. Volz, (Sup.) 114 


A 318. 

N. Y.—Wood v. Woodlawn Impr. 
Assoc. Transp. Corp., 215 App. Div. 
628, - 214 NYS (398; Chiappone ..v. 
Greenebaum, 189 App. Div. 579, 178 
NYS 854 

N. C—Davis v. Bong. 139. Nz. CG; 
129, 126 SE 321. 


Oh. —Joseph v. lLarkworthy, 15 
OhNPNS 561. 
Pa.—Rosenthal v. Philadelphia 


Phonograph Co., 274 Pa. 236, 117 A 
790; Mehler v. Doyle, 271 Pa. 492, 
115'A 797; Anderson v. Wood, 264 Pa, 
98, 107 iN 658; Boggs v. Jewell Tea 
Co., 263 Pa, 413, 106 A 781; Edwards 
v. Mott, 77 Pa. Super. 140; Gray v. 
Fox, 69 Pa. Super. 218. 

Wash.—Foley v. Taylor, 121 Wash. 
401, 209 P 698; Ludwigs v. Dumas, 
72 Wash. 68, 129 P 903. 

Wis.—Bentson vy. Brown, 186 Wis. 
629, 208 NW 3:80, 38 ALR 1417. 

Que.—Hawk vy. L’Houmeau, 29 Rev 
LegNS 429. 

[a] A motorist must observe the 
condition of the crossing with re- 
spect to vehicles and _ pedestrians. 
Barutio v. Dowling, 186 Wis. 422, 202 
NW 687. 

[b] Observation should be fixed 
on intersection.— ‘It was the duty of 
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proceeding into 
again.®% 


the defendant as he approached the 
intersection of Taylor Street with 
the ‘crowded and busy thoroughfare’ 
down which he was moving to have 
his observation fixed upon the inter- 
section of said streets used by pe- 
destrians and which he was about to 
pass.’ Gonzales v. Davis, 197 Cal. 
356, 261, 240 P 16: 

[e] Driver negligent.—Evidence 
that plaintiff, driving along street 
and struck by defendant’s car com- 
ing from the opposite direction and 
turning to its left, was driving at 
twenty to twenty-five miles an hour, 
was not keeping a good lookout as he 
approached the intersection, and was 
not ordinarily watchful and careful, 
sustains a finding of contributory 


negligence. Roach y. Roth, 156 Minn, 
107, 194 NW 322. 
{d] Facts indicating failure to 


look ahead.—Where plaintiff, driving 
a horse-drawn vehicle at the rate of 
about ten miles per hour, on reach- 
ing an intersection looked to the 
right and saw defendant approaching 
in his automobile on the intersecting 
street about two hundred and fifty 
feet away and driving at the rate of 
about twenty-five miles an hour, and 
thinking he had time to cross safely, 
plaintiff proceeded and had reached 
the opposite side of the intersection 
and the horse had passed beyond the 
intersecting street when defendant’s 
machine struck his hind wheel, the 
fair inference is that if defendant 
had been looking ahead he would 
have seen plaintiff's horse and wagon, 
and by slightly turning his machine 
could have avoided the accident and 
therefore these facts indicated neg- 
ligence of defendant. Schultz v. 
Nicholson, 116 Misc. 114, 189 NYS 722. 

58. Cal.—Simonsen v. L. J. Chris- 
topher Co., 186 Cal. 786, 200 P 615. 

Ill.—Rupp v. Keebler, 175 Ill, A. 
619. 

Iowa. —Masonholder v. O’Toole, 210 
NW 778. 

Ky.—White Swan Laundry v. Boyd, 
212 Ky. 747, 279 SW 345. 


La.—Spainhour v. Dulaney, 4. La. 
A, 552. 

Me.—Fernald v. French, 121 Me. 
4,115 A 420 


Minn.—Geiger v. Sanitary Farm 
Dairies, 146 Minn. 235, 178 NW 501. 

Mo.—Dauber v. Josephson, 209 Mo, 
A, 531,.287, SW, 149. 


N. J.—Spawn v. Goldberg, (Sup.) 
110 A 565. 
Oh.—Joseph v. lLarkworthy, 15 


OhNPNS 561. 

Pa.—Black v. Mark, 273 Pa. 138, 
116 A 656; Simon v. Lit Bros., Inc., 
264 Pa. 124, 107 A 635; McClung v. 
Pennsylvania Taximeter Cab: Co., 252 
Pa. 478, 97 A 694; Kutz v. General 
Baking Co., 8a. as Super. 297; Bauer 
v. Armour, 84 Pa. Super. 174; Bol- 
linger v. Greenaway, 83 Pa. Super. 
217; Gillespie v. Shafer, 69 Pa. Super. 
389: Gray v. Fox, 69 Pa. Super. 218; 
Rose v. Quaker City Cab Co., 69 
Pa. Super. 208; Hitchins v. Wilson, 
68 Pa. Super. 366; Fow v. Adams Ex- 
press Co., 68 Pa, Super. 345. 


. I.—Jacobson v. O’Dette, 42 R. 
I, 447, 108 A 653. 
Wash.—Wilker v. Vincent, 252 P 
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sees no car approaching within such distance that 
it would be likely to interfere with his crossing, he 
is not guilty of negligence as a matter of law in 


the intersection without looking 


So also, the duty to look along an inter- 
secting street after passing an obstruction is com- 
plied with by looking when far enough past the ob- 
struction to see any approaching vehicle with which 
there is any danger of collision if it is traveling 
at a lawful speed.®* 

Duty to observe pedestrians. 
his duty the driver is bound to observe not only the 
approach of other vehicles, but also the movements 
of pedestrians.®* 


In the exercise of 


925; Sliter v. Clark, 127 Wash. 406, 
220 P 785; Cole v. Washington Water 
Power Co., 119 Wash. 29, 204 P 1060. 

Wis.—Haggerty v. Rain, 177 Wis. 
374, 186 NW 1017. 

“It is the duty of the driver of an 
automobile in approaching a street 
crossing to ... observe if vehicles 
are approaching on the intersecting 
street.” Simon v. Lit Bros., Ine., 
264 Pa. 121, 128, 107 A 635. 

[a] Duty imperative—‘‘The fact 
that at least some automobiles do 
not herald their approach with the 
rumble of a railroad train, and the, 
further fact that there are vastly 
more automobiles than trains, makes 
the duty of looking upon entering a 
highway intersection even more im- 
perative than at a railroad crossing.’ 
Dansky v. Kotimaki, 125 Me. 72, 75, 
130 A 871. 

[b] Imsufficient lookout.—‘‘While 
the defendant did make a pretence 

. of looking to see whether or not 
any vehicles were approaching on 
the street which he was about to 
intersect, he did not look from a 
point where he had a clear .view of 
the roadway, and he appears to have 
been wanting in due care in proceed- 
ing across the street without further 
attention.’”” Spainhour v. Dulaney, 4 
La. At 552, 1553: 


59. See infra § 707. 

60. Cal.—State Compensation Ins. 
Fund v. Jorn, 186) Cals 782. 200eP 
624; Towne v. Godeau, 70 Cal. A. 


148, 232 P1010. 

La. —Moore v. Liddell Bros. Candy 
Co., 155 La..1018,°99 S 856: 

Md.—Taxicab Co. v. Ottenritter, 
135 A. 5873 

Miss.—Ulmer v. Pistole, 115 Miss. 
485, 76 S 522. 

Mo.—Gorry v. Boehmer Coal Co., 
(A.) 241 SW 976. 

Nebr.—Thrapp v. Meyers, 114 Nebr. 
689, 209 NW 238, 47 ALR 585. 

Pa.—Fricker v. Philadelphia Rapid 
Transit Co., 24 Pa. Dist. 84. 

61. Geiger v. Sanitary Farm 
Dairies, 146 Minn. 235, 178 NW 501; 
Dauber v.-Josephson, 209 Mo. A. 531, 
237 SW 149; Fleming v. Red Top Cab 
Co., 113 Wash. 338, 233 P 639; Hag- 
gerty v. Rain, 177 Wis. 374, 186 NW 
1017. 

62. Cahn v. Hoffman, 3 La. A. 688; 
Simonson v. Huff, 124 Wash. 549, 215 
P 49: Deputy v. ‘Kimmel, U3% W.Va 
595, 80 SE 919, 51 LRANS 989, Ann 
Casi916B 656. 

[a] Where a street car obstructs 
the view of a driver approaching an 
intersection, it is negligence for him 
to proceed to cross without further 


observation. Cahn v. Hoffman, 3 La. 
A, 688. 
63. Dauber v. Josephson, 209 Mo, 


A. 531, 237 Sw 149. 
64. Dauber v. Josephson, supra. 


65. Ala.—Ivy v. Marx, 205 Ala. 
60, 61, 87 S 813 [cit Cyc]. 
.Cal.— Gonzales v. Davis, 197 Cal. 


256, 240 P 16; Reaugh v. Cudahy 
Packing Gory 189 Cal, 335, 208 P 125; 
Fisk v. Poplin, 46 Cal. A. 587, 189 Pp 


722; Park v. Orbison, 43 Cal. A. 74, 
184 P 428. 
Conn.—McLaughlin v. Schreiber, 


136 A 467, 


964 [42 C.J.] 


Duty to observe signals cf other drivers. 
two drivers are approaching an intersection in op- 
yposite directions, it is the duty of each to observe 
any signals of the other properly indicating an in- 
tention to turn into the intersecting street.®* 

The duty which 
rests on a traveler approaching a railroad crossing 
to stop, look, and listen®’ is not the measure of the 
duty of an automobilist approaching an ordinary 


Analogy to railroad crossing. 


Ill.—Coppock v. Schlatter, 193 Ill. 
A. 255. 

Iowa.—Holderman v. Witmer, 166 
Iowa 406, 147 NW 926. 

Ky.—Melville v. Rollwage, 171 Ky. 
607, 188 SW 6388, LRA1917B 133 [foll 
Weidner v. Otter, 171 Ky. 167, 188 
SW 38385]; Weidner v. Otter, 171 Ky. 
167, 188 SW 335. 

La.—Fernandez v. Montz, 151° La. 
299, 91 S742; Reed v.. Sievers, 146 
la. 391, 83 S 685; Shields. v, Fair- 
child, 130 La. 648, 58 S 497. 

Md.—-Panitz v. Webb, 130 A 913. 


Mass.—Lynch v. Bisk Rubber Cos 
209 Mass. 16, 95 NE 400. 
Mich.—Halzle v. Hargreaves, 233 
Mich. 234, 206 NW 356. 
Minn.—McMahon -v. Flynn, 154 
Minn. 326, 191 NW 902. 
Mo.—Kinnison v. Weiss, (A.) 261 
SW 336; Flach vy. Ball, 209 Mo. A. 


389, 240 SW 465. 

N. H.—Hamel v. Peabody, 78 N. H. 
585, 97 A 220. 

N. J.—Klein v. Offen, (Cir. Ct.) 136 
A 419; Lyons v. Volz, (Sup.) 114 A 
318 

N. Y.—Baker v. Close, 204 N. Y. 
92, 97 NE 501, 38 LRANS 487; Wood 
v. Woodlawn Impr. Assoc. Transp. 
Corp., 215 App. Div. 628, 214 NYS 
398; Chiappone v. Greenebaum, 189 
App. Div. 579, 178 NYS 854; Seaman 
v. Mott, 127 "App. Div. 18, 110 NYS 
1040; Gobes vy. Cutting Larsen Co., 
Ine., 178 NYS 338; Miller v. New 
York Taxicab Co., 120 NYS 899. 


Oh.—Decker v. Mitchell, 10 Oh. A. 
A28929) ©. Cx AL oS. 
@kl.——Lee v. Pierce, 112) Oki! 212, 


239 P 989° 

Or.—Tyler v. Moore, 111 Or. 
226 P 443. 

Pa.—Parznik v:. Central Abattoir 
Go., 284 Pa. 393, 131 A 3725) Gilles v. 
Leas, 282 Pa. 318, 127 A 774; Rosen- 
thal v. Philadelphia Phonograph Co., 
CAAA OO ely ALS LIOR ewan! nV, 
Noble, 270 Pa. 500, 113 ‘A 686; Sil- 
pberstein v. Showell, etc., Co., 267 Pa. 
298, 109 A 701; Anderson Vv. Wood, 
264 Pa. 98, 107 A. 6583 Virgilio v. 
Walker, 254 Pa, 241, 98 A 815; Wil- 
linsky v. Fulton, 79 Pa. Super. 144; 
Edwards v. Mott, 77 Pa. Super. 140. 

R. I.—Doyle v. Holland, 100 A 466. 

Va.—Core v. Wilhelm, 124 Va. 150, 
98 SE 27. ’ 

Wash.—Simonson  v. Huff, 124 
Wash. 549, 215 P 49; Chase v. Seattle 
Taxicab, etc., Coz; 78 Wash. 537, 139 
P 499. 

Wis.—Barutio v. Dowling, 186 Wis. 
422, 202 NW 687; Saltzberg v. Tax, 
185 Wis. 372, 200 NW 863. 

B. C.—Zellinsky v. Rant, 37 B. C. 
119, [1926] 2 DomLR 327, [1926] 2 
WestWkly 474. 

[a] The driver is bound to antici- 
pate that street crossings will be 
used by pedestrians when cars are 
not passing or are stopped to dis- 
“'eharge passengers. Mickelson  v. 
‘Fischer, 81 Wash. 423, 142 P 1160. 

{b] Especiaily when driving at an 
-excessive rate of speed, the driver of 
an automobile is under a duty to ob- 
serve pedestrians at a_ crossing. 
Franey v. Seattle Taxicab Co., 80 
Wash. 396, 141 P 890. 

[c] A pedestrian’s violation of an 
ordinance forbidding him to cross a 
street diagonally does not relieve the 
driver of an automobile of the duty 
ito keep a lookout for him. Ivy v. 
Marx, 205 Ala. 60, 61, 87 S 8138 [cit 


499, 


MOTOR VEHICLES 


Where 


Cvels 

[ad] Failure to see pedestrian 
ahead while looking for vehicles be- 
hind.—The driver of a motor vehicle 
approaching a street intersection at 
which he intended to turn to the 
left, and looking back by his rear- 
view mirror to ascertain whether it 
was safe to make such turn, as he 
was required to do by ordinance, was 
guilty of negligence as a matter of 
law in failing to see a pedestrian 
crossing the street ahead of him. 
Halzle v. Hargreaves, 233 Mich. 234, 
206 NW 356. 

[e] He should continue to observe 
a pedestrian whom he sees in a situ- 
ation of possible danger. Hamel v. 
Peabody, 78 N. H. 585, 97 A 220. 

[f] “The highest degree of care,” 
as required by statute, must be ex- 
ercised to look out for pedestrians 
at crossings. Aronson v. Ricker, 185 
Mo. A. 528, 172 SW 641. 

66. Paulsen v. Klinge, 92 N. J. 
POO 0 4 ASE Gio. 


Se See Railroads [33 Cyc 1000- 
1027]. 

68. Hunsavage v. Rocek, 74 Colo. 
163, 219 P 1080; Thrapp v. Meyers, 
114 Nebr. 689, 209 NW 238, 47 ALR 
585; Wallis v. Moore, 18 OhNPNS 
473. 

[a] Situations not identical.— 


“The situations are similar, but a 


moment’s reflection will show that 


they are not identical for the obvious 
reasons that the engineer has no con- 
trol over the route which he travels 
—the movement of the train is con- 
fined to the rails, while vehicles upon 
the highway have liberty of move- 
ment to a limited degree, but suf- 
ficient in many cases to spell the 
difference between safety and disas- 
ter; that in the open country railroad 
trains are propelled at a much higher 
rate of speed than are vehicles ordi- 
narily; that the latter are more easily 
controlled, owing to lesser weight 
and momentum; many other reasons 
might be mentioned.” Thrapp v. 
Meyers, 114 Nebr. 689, 692, 209 NW 
238, 47 ALR 585. 

69. Signals and warnings of ap- 
Eb egt generally see supra §§ 628— 
632. 

70. Cal.—Courviosier v. Burger, 61 
Cal Ax v0 216 SP ose bork jacanivy. 
Ross, 60 Cal, A, 431, 213 P 290. 

; Ill.—Salmon vy. Wilson, 227 Ill. A. 

86. 

Iowa.—Larsh v. Strasser, 183 Iowa 
1360, 168 NW 142. 

Ky.—Taylor v. Harding, 182 Ky. 
236, 206 SW 285; Melville v. Roll- 
wage, 171 Ky. 607, 188 SW 638, LRA 
1917B 133 [foll Weidner v. Otter, 171 
Ky. 167, 188 SW 335]. 

Md.—Hempel v. Hall, 136 Md. 174, 
110 A 210, 9 ALR 1245; Gittings v. 
Schenuit, 122 Md. 282, 90 A 51. 


Mass.—Creedon v. Galvin, 226 
Mass: 140; “0b. NE) 9307-) "Regan v. 
John L. Kelly Contracting Co, 226 
Mass. 58, 114 NE 726; Newton v. 
MeSweeney, 225 Mass. 402, 114 NE 
6 

Minn.—Meyers v. Swanson, 163 
Minn. 508, 203 NW 624; Shore v. 
Minter, 160 Minn. 215, 199 NW 744; 


Quinn v. Heidman, 157 Minn. 129, 195 
NW 774; Geiger v. Sanitary Farm 
Dairies, 146 Minn. 2385, 178 NW 501; 
Johnson v. Quinn, 130 Minn, 134, 153 
NW 267. 

Mo.—Steigleder v. Lonsdale, (A.) 


[§§ 691-692 


highway intersection.® 

[§ 692] e. Signals and Warnings of Approach.®® 
While it has frequently been stated in general terms 
that the exercise of reasonable care requires a mo- 
torist who is approaching an intersection to sound 
a signal or warning of his approach,’° it would seem 
that, in the absence of some positive requirement 
of law, this is not strictly necessary in all cases,7! 
although a necessity for a signal may arise from 


253 SW 487; Williams v. Columbia 
Taxicab Co., =@AS) 241 SW 970; Weiss 
v. Sodemann Heat, etc., Co., (A.) 227 
SW 8387; Stanley v. Helm, 204 Mo. A. 
159, 223 SW 125; Woods v. Kansas 
City” Wight,) ete, “Con mG@AS) 22 Sina 
899; Freeman y. Green, (A.) 186 SW 
1166. 

N. H.—Brody v. Gilbert, 131 A 142, 

N. J.—Abel v. Zeek Baking Co., 
(Sup.) 132-A 245: 


Oh.—Joseph y. Larkworthy, 15 Oh 
NPNS 561. 
Pa.—Gray~v. Hox, ‘69> Pal “Super 


218. 

vt.—Aiken v. Metcalf, 92 Vt. 57; 
102. A: 330. 

Wis.—Bentson v. Brown, 186 Wis. 
629, 208 NW 380, 38 ALR 1417: 

{a] Sufficiency of warning.—“The 
warning that defendant’s servant was 
required to give was a- reasonably 
sufficient warning and in time to per- 
mit pedestrians to avoid injury by 
taking means to avert being struck, 
Warning such as was given by the 
noise of the motorcycle which was 
not continued to a point reasonably 
near the place of the collision, and 
such a noise as tended to confuse 
plaintiff rather than to give him 
warning was not such a warning as 
the driver of the motorcycle was re- 
quired to give under the circum- 
stances.”” Woods vy. Kansas City 
Light, etc., Co., (Mo. A.) 212 SW 899, 
902. 

71. Ga.—O’Donnelly v. Stapler, 34 
Gan AS 63% 132 “Sy oie 

Minn.—Elvidge v. Stronge, etc., Co., 
148 Minn. 185, 181 NW 346. 

Mo.—Clark v. General Motor Car 
Co., 177 Mo. A. 623, 160 SW 576. 


N. Y.—Thompson v. Fischer, 188 
App. Div. 878, 177 NYS 491. 
Oh.—MacDiarmid Caney Com ava 
Schwartz, 11 Oh. A. 303. 
Wash.—Barton v. Pan Gesen, 91 


Wash. 94> 157 3P 215-5 Van Dyke v. 
Jonnecn: 82 Wash. 377, 144 P 540. 

1 
71, 178 NW 306. 

[a] “There is no such requirement, 
as matter of law, however desirable 
and necessary it may be in some 
cases as matter of fact. It would be 
impracticable to have horns blowing 
every time an automobile approaches 
a street crossing in a city, without 
reference to existing conditions as to 
speed, obstruction of view, and ap- 
proaching vehicles or pedestrians, 
and there is no ordinance requiring 
such signals. A jury may say that 
under the facts as found by them in 
a particular case, reasonable care re- 
quires such precautions, but the re- 
quirement is not a matter of law.” 
Thompson vy. Fischer, 188 App. *Div. 
878, 880, 177 NYS 491, 

[Lb] “Im the absence of statutory 
regulation requiring the driver of an 
automobile to sound a horn or give 
other warning on approaching a 
street intersection, his duty with re- 
spect to the giving of such warning 
is that imposed by the common law.” 


Miller v. Wilson, (Mo, A.) 288 SW 
997, 999. 
[c] Incessant signals would cause 


confusion.— “If we say as a matter of 
law that a driver at such an inter- 
section should ring a bell or sound a 
horn, then the drivers of the hun- 
dreds of machines passing over the 
many downtown similar intersections, 
ringing a bell or sounding a horn at 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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some special cirecumstances,’? such as an obstruction 
of his view of the intersecting highway,‘*® the den- 
sity of traffic,“* or the approach of other vehicles’® 
The duty of giving signals on 
approaching intersections is, however, frequently 
imposed by governmental regulations,’ especially 
with respect to intersections where the view of the 
intersecting streets is obstructed or obscured,*® and 
it is, of course, the duty of the operator to comply 
with such regulations,’? noncompliance being some- 
times regarded as negligence per se.*° 

On approaching a private way entering the high- 


or- pedestrians.7® 


each one, would cause endless confu- 
sion rather than insure safety.’ Mac- 
Diarmid Candy Co. v. Schwartz, 11 
Oh. A, 303, 307. 

{d] Slow speed and no signs of 
danger.—An automobile driver enter- 
ing a street intersection was. not 
guilty of negligence in failing to 
sound a horn or give any other signal 
of alarm where at the time he was 
driving very slowly and there were 
no vehicles on the intersecting street 
and nothing to indicate any danger or 


necessity for a warning signal. Bar- 
ton v. Van Geésen, 91 Wash, 94, 157 
P2155 
72. Cal.—cChristie v. McCall, 35 
WalyeAs.5 46) 177 P. 5073 
Ga.—O’Donnelly v. Stapler, 34 Ga. 


Ae OS pekdde Seo Li 

Tll.—Coppock v. Schlatter, 193 Ill. 
A. 255, 

Iowa.—Carlson vy. Meusberger, 200 
Iowa 65, 204 NW 4382. 

La.—Moore vy. Liddell Bros. Candy 
neo. Lbo daa. L018, 99S 856; 

Mass.—Bengle vy. Cooney, 243 Mass. 
10, 136 NE-812. 

Minn.—Elvidge v. Stronge, etc., Co., 
148 Minn. 185, 181 NW 346. 

Mo.—Miller v. Wilson, (A.) 288 SW 


997. 
N. H.—Hamel y. Peabody, 78 N. H. 
585, 97 A 220. 
ok J.—Gabbia v. Stroviero, 130 A 
Me 
N. Y.—Thompson vy. Fischer, 188 
App. Div. 878, 177 NYS 491; Gross 


My Foster, 134 App. Div. 243, 118 NYS 
89. 

N. C.—Davis v.. Long, 189 N. C. 129, 
126 SE 321. 5 

N. D.—Vannett v. Cole, 41 N. D. 
260, 170 NW 663. 

Pa.—Mooney v. Kinder, 271 Pa. 485. 
115 A 826: McCaffrey v. Lukens, 67 
Pa. Super. 231. 

Va.—Core v. Wilhelm, 124 Va. 150, 
98 SE 27. 

Wash.—Carlisle v. Hargreaves, 112 
Wash, 383, 192 P 894. 

Wis.—Heuvel v. Schultz, 182 Wis. 
612, 197 NW 186. 

‘Tt is the duty of the driver of an 
automobile under the common law to 
give a timely warning when ap- 
proaching a street intersection, if the 
exercise of the degree of care re- 
quired of such driver so demands.” 
Miller v. Wilson, (Mo. A.) 288 SW 
CE ISR 

73. lIowa.—Carlson v. Meusberger, 
200 Iowa 65, 204 NW 432; Larsh v. 
Strasser, 183 Iowa 1360, 168 NW 
142, P 

Mass.—Bengle v. Cooney, 243 Mass. 
10, 186 NE 812; Walters v. Davis, 237 
Mass. 206, 129 NE 443. 

Minn.—E lvidge v. Stronge, etc., Co., 
148 Minn. 185, 181 NW 346. 

Mo.—Sullivan v. Chauvennet, 282 
Mo. 649, 222 SW 759; Ballman v, H. 
A, Lueking Teaming Co., 281 Mo. 342, 
219 SW. 603; Brooks v. Harris, (A.) 
207 SW 293; Mitchell v. Brown, (A.) 
190 SW 354. ' 

N. Y.—Salm v. Bleau,. 210 App. 
Div. 554, 206 NYS 415 [aff 240 N. Y. 
614 mem, 148 NE 728 mem]. 

[a] Duty correlative.—Where an 
automobile and a motor cycle are 
approaching at right angles on inter- 
secting streets where the view of 
each is obstructed, each of them is 
under the same duty to give a warn- 
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such place.*? 


tions.®° 


ing of his approach. Larsh y. Stras- 
ser, 183 Iowa 1360, 168 NW 142. 

74 Davis v. Long, 189 N. C. 129, 
126 SE 321; Manly vy. Abernathy, 167 
N. C.. 220, 83. SE. 843;- Mooney: vy. 
Kinder, 271 Pa. 485,-115 A826. 

75. Cal.—Christie vy... MeCall, 35 
Cal. A. 546, 177.P 507; 

Ga.—Ware v. Lamar, 16 Ga. A. 560, 
85 SE 824. 

La.—Moore v. Liddell Bros. Candy 
Co., 155 La. 1018, 99 S. 856. 

Mo.—Brooks v.. Menaugh, 284 SW 
803; Mueller y..Holekamp, (A.) 260 
SW 118, ‘ 
Here J.—Gabbia v; Stroviero, 130 A 

See also infra §§ 705, 707. 

[a] Cn approaching a bicycle at 
an intersection the operator of an 
automobile should. sound a_ signal. 
Mare v. Lamar, 16 Ga. A. 560, 85 SE 
_ [bb] Where a-bicycle is crossing an 
intersection, the driver of an automo- 
bile approaching on the intersecting 
street should sound a signal of his 
approach. Christie v. McCall, 35 Cal. 
Ase DAG) LITE PS 0m. 

76. Cal.Henry v. Lingsweiler, 
(A.) 253 P 357; Fisk v. Poplin, 46 Cal. 
A. 587, 189 P 722; Park v. Orbison, 
43 Cal. A. 74, 184 P 428. 

Ga.—O’Donnelly y. Stapler, 34 Ga. 
A. 637, 131 SE 91. 

1l1.—Coppock v. Schlatter, 193 Ill. 


Aw 255. 

Mo.—Collins v. Kamper, (A.) 272 
SW 1053. 

N. H.—Hamel v. Peabody, 78 N. H. 
585, 97 A 220, 

N. D.—Vannett v. Cole, 41 N. D. 
260, 170 NW 6638. 

Va.—Core v. , Wilhelm,.7124 Va. 


150, 98 SE 27. 

Wash.—Franey v. Seattle Taxicab 
Co., 80 Wash. 396, 141 P 890. 

[a] Where a person is crossing, 
proceeding under a justifiable but 
erroneous belief that he has ample 
time to cross, a duty to signal his ap- 
proach rests on the operator of an 
automobile. O’Donnelly y. Stapler, 
34 Ga. A. 637, 131 SE 91. 

77. See statutes and ordinances, 

‘{a] Where one street runs into an- 
other but does not cross it, there is 
not an intersection within the mean- 
ing of an ordinance requiring a warn- 
ing at street intersections. Sullivan 
v. Chauvennet, 282 Mo. 649, 222: Sw 


759. 

{[b] A path across a village com- 
mon, continuing across a highway, is 
not a highway intersection within the 
meaning of a statute requiring the 
operator of an automobile to signal 
his approach to such an intersection. 
Aiken v. Metcalf, 92 Vt. 57, 102 A 


330. 
78. See statutes and ordinances. 
[a] Effect of statute.—It is doubt- 


ful whether a statute requiring the 


sounding of a signal on approaching | 


an intersecting highway where the 
operator’s view is obstructed applies 
to a motor vehicle approaching a 
street intersection where the view is 
unobstructed. Elvidge v. Stronge, 
ete., Co., 148 Minn. 185, 181 NW 346. 

[b] The view is obscured within 
the meaning of a statute requiring an 
adequate signaling device to be 
sounded at intersecting highways 
where the operator’s view is ob- 
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way along which he is proceeding, due care may 
require an automobilist to sound a signal of his ap- 
proach,*! even though a statutory requirement of* 
sounding a signal at intersections does not apply at 


Where an intersecting street is closed by barriers 
on both sides, this will excuse failure to sound a 
signal on approaching the intersection.®* 

[§ 693] f. Lights. 
lights®* applies, of course, at highway intersec- 


The duty to have adequate 


[§ 694] g. Position on Highway.*® Notwithstand- 


secured, when it is not clear and dis- 
tinct. Carlson v. Meusberger, 200 
Iowa 65, 204 NW 432. 

[c] Such a regulation applies to 
any intersection of highways outside 
the limits of a city or a corporate 
village, where the driver on one high- 
way is prevented from seeing a vehi- 
cle approaching the same intersection 
on the other highway and is not con- 
fined to a case where two roads ap- 
proach an intersection at right angles. 
McCaa v. Thomas, 207 Ala. 211, 92 8 
414, 

79. 

Cal. Henry v. Lingsweiler, 
20d; de asd 

Ga.—O’Donnelly v. Stapler, 34 Ga. 
A. 637, 131 SE 91. 

Jowa.—Masonholder v. O'Toole, 210 
NW 778; Carlson vy. Meusberger, 200 
Iowa 65, 204 NW 482. 

Ky.—Mazzaniji v. Keyes, 200 Ky. 
783, 255 SW 695. 

Mass.—Puccia v. Sevigne, 154 NE 
765; Bengle v. Coney, 243 Mass. 10, 
136 NE 812. 

Minn.—BElvidge v. Stronge, etc., Co., 
148 Minn. 185, 181 NW 346. 

Mo.—Sullivan yv. Chauvennet, 282 
Mo. 649, 222 SW 759; Balman v. H. 
A. Lueking. Teaming Co., 281 Mo. 
342, 219 SW 603; Brooks v. Harris, 
(A.) 207 SW 293; Mitchell v. Brown, 
(A.) 190 SW 354. 

N:_ D.—Vannett -ve Cole, 41 ND: 
260, 170 NW 663. 

Wash.—Edwards y. Lambert, 121 
Wash. 380, 209 P 694; Franey_v. 
Seattle Taxicab Co., 80 Wash. 396, 
141 P 890. 

B. C.—Bell vy. Johnston Bros., Ltd. 
oby By Ach” 825 [1918 (2h Wiestiilely. 
549. 

Man.—Wales v. Harper, 17 WestLR 
623. 

Que.—Carson v. Raifman, 27 Que. 
cK Ba331, 

[a] Time for signaling.—An ordi- 
nance requiring that ‘‘upon approach- 
ing a crossing or intersecting ways,” 
and also ‘upon traversing the cross- 
ing or intersection,” the operator of 
an automobile shall sound a warning 
signal, the warning must be given 
when about to enter the crossing or 
intersection and not merely while 
actually on and traversing the same. 
Rolfs v. Mullins, 180 Iowa 472, 163 
NW 2382. 

80. Henry v. lLingsweiler, (Cal. 
A.) 253 P 357; Franey v. Seattle Taxi- 
Gab .Co 80, Wash? 1306, 141 Pe SoOr 
Carson v. Raifman,. 27 Que. K. B. 


337 
Dow v. Latham, 80 N. H. 492, 


Ala.—McCaa v. Thomas, supra. 
(A.) 


81. 
120 A 258; Abel v. Zeek Baking Co., 
(N. J..Sup.)) 132 A 245. 

82. Dow v. Latham, 80 N. H. 492, 
120 A258. 

83. Burger v. Taxicab Motor Co., 
66 Wash. 676, 120 P 519. 

84 See supra §§ 597-599, 626. 

85. Garns v. Halpern, 193 Cal. 193, 
220 5453 Duffy Vv. Hickey, 161 dha. 
274, 91 S 733;. Geiger v. Sanitary 
yan Dairies, 146 Minn. 235, 178- NW 
501, 

[a] At a street crossing, where 
people are constantly crossing, it is 
the operator’s duty to have his lights 
burning. Duffy v. Hickey, 151 la. 
ZU OO Woes 

86. Position on highway generally 
see Supra §§ 611-623. 
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ing the general right of the operator of an auto- 
mobile to use whatever portion of the highway he 
chooses when his way is clear,’* the possibilities of 
danger attendant upon highway intersections are 
such that under ordinary cireumstances reasonable 
‘care and prudence require that the driver shall keep 
to the right-hand side of the highway in approach- 


87. See supra § 612. 

88. Cal.—Waxman v. Jennings, 72 
Cal, A. 671, 238 P 98; Fisk v. Poplin, 
46 Cal. A. 587, 189 P 722. 

Nebr.—Dirks v. Ensign Omnibus, 


etc., Co., 107 Nebr. 556, 186 NW 525., 


S. D.—Mills vy. Dakota Power Co., 
44 S. D. 451, 184 NW 261. 

Tex.—Thrush y. Lingo Lumber Co., 
(Civ. A.) 262 SW 551. 

Wash.—Wilker v. Vincent, 252 P 
925; Simonson v. Huff, 124 Wash. 549, 
215 P 43; Zuccone v. Main Fish Co., 
104 Wash. 441, 177 P 314. 

[a] Duty to anticipate probability 
of vehicle turning into street.—‘‘It 
was the duty of the driver of the 
truck to apprehend the probability of 
another vehicle, having the right of 
way, turning into that side of the 
street in front of him from a cross 
street, and which would have imme- 
diately required the truck so headed 
eastward to cross over on to the right 
side of South street and give the 
right of way to such other vehicle.” 
Mills v. Dakota Power Co., 44 S. D. 
451, 456, 184 NW 261. 

[b] Practicable path—‘It is a 
‘matter of common knowledge that 
buildings in cities and trees upon or 
adjacent’ to the curb line of streets 
Obscure the view of persons ap- 
proaching on intersecting streets, and 
the practicable path for driving an 
automobile would be a sufficient dis- 
tance from the curb line to enable the 
driver to most readily catch sight of 
an automobile approaching on an in- 
tersecting street, in order that, if 
necessary, he might bring his own 
‘machine to a stop, or slacken its 
speed, so as to avoid collision with 
or injury to another.’ Waxman vy. 
Jennings, 72 Cal. A, 671, 676, 288 P 
98. 

89. Ga.—McGee v. Young, 132 Ga. 
606, 64 SEH 689. 

Md.—Brown v. Patterson, 141 Md. 
293). 118'-A 653. 

N. Y.—Devuono v. Muller, 126 Misc. 
669) 214 NYS 557 “trey. vony other 
grounds 128 Misc. 501, 219 NYS 83]. 

Okl.—Freeborn v. Holt, 100 Okl. 50, 
227 P 1386; Phillips vy. Classen, 93 
Okl. 82, 219 P 708. 

Pa.—Johnson y. Bickerton, 83 Pa. 
Super. 270. 

Wash.—Zuccone vy. Main Fish Co., 
104 Wash. 441, 177 P 314. 

[a] Position on highway fixine 
negligence.—Where plaintiff was driv- 
ing east across an intersection and 
defendant was driving south along 
the intersecting street and the col- 
lision between the two cars occurred 
on the south bound trolley car track 
on the street on which defendant had 
been traveling and on the southerly 
side of the street on which plaintiff 
had been traveling, the physical facts 
indicate that plaintiff was free from 
contributory negligence and that de- 
fendant was negligent. Devuono vy. 
Muller, 126 Misc. 669, 214 NYS 557 
[rev on other grounds 128 Misc. 501, 
219 NYS 83]. 

90. See infra §§ 727, 729. 

91. Cal.—Waxman v. Jennings, 72 
Cal. A. 671, 238 P 98. 

Mo.—D’Wolf v. Stix-Baer, 
Dry Goods Co., (A.) 273 SW 172. 

Ss. D.—Mills v. Dakota Power Co., 
44 S. D. 451, 184 NW 261. 

Tex.—Wichita Falls, etc., R. Co. v. 


etc., 


ing,’* crossing,’® or turning in? intersections, and 
he must, of course, maintain such position where 
this is required by statute or ordinance.®+ But the 
rule that turning to the left side of the road in an 


proaching from his left. 


MOTOR VEHICLES 


streets.°* 


Tucker, (Civ. A.) 261 SW 518. . 

Wash.—Twedt v. Seattle Taxicab 
Co., 121 Wash. 562, 210 P 20; Greater 
Motors Corp. v. Metropolitan Taxi 
Co}, 115-Wash, 451,197 PP 327. 

See Nash v. Victoria, 27 B. C. 487, 
[1919] 3 WestWkly 1058 (former 
statutory duty to keep to left). 

[a] Failure to keep near to the 
curb as required by ordinance is 
negligence contributing to the injury 
of a motor cyclist who, while cross- 
ing an intersection, was struck by or 
collided with an automobile ap- 
“He needed 
but an instant more of time to have 
passed the automobile in the clean 
and he would have had this time had 
he traveled closer to the curb. 
Walmsley v. Pickrell, 109 Wash. 262, 
186 P 847, 848. 

[b] Statute construed.—A statute 
requiring that the driver shall travel 
upon the right half of the highway 
while crossing an intersecting high- 
way and that slow-moving vehicles 
shall keep as closely as practicable 
to the right-hand boundary of the 
highway allowing more swiftly-mov- 
ing vehicles reasonably free passage 
to the left, does not require that a 
vehicle shall be driven as closely as 
practicable to the right-hand bound- 
ary when crossing an intersection, 
The first requirement is complied 
with if the vehicle is on the right- 
hand half of the highway and the 
second deals with automobiles pass- 
ing each other when traveling in the 
same direction and not with vehicles 
traveling on different streets and 
meeting at an intersection. . Wax- 
man-y. Jennings, 72 Cal. A. 671, 238 
P_ 98: 

[ec] At a railroad crossing a stat- 
utory requirement that vehicles 
travel on the right-hand side of the 
highway is inapplicable, the law 
applicable to such crossings being 
contained in another section of the 
statute specifically prescribing the 
duties of motor vehicle drivers at 
such places. Wichita Falls, etc., R. 


Cove, hueker, (Rex, Civ. An) ao 
Sw 518. 
92. See supra § 620. 


93. Ripley v. Wilson, 140 Miss. 
845, 853, 105 S 476 (‘the statute of 
the state directs parties to keep on 
the right-hand side of the center of 
the intersection of the street in cross- 
ing, and in making turns to keep on 
the right-hand side of such point, 
Generally speaking, a failure to ob- 
serve the statute is negligence per se, 
but we do not think the statute was 
meant to prevent a person in a case 
of emergency and when in danger of 
a collision from turning and going 
upon the wrong side of the street. 
In such case, the paramount duty of 
the driver is to avoid injury if it can 
be done; and if it reasonably ap- 
peared to the appellant, judging by 
appearances at the time, that turning 
would prevent, or would be likely to 
prevent, the injury, that his duty 
would be to turn, even though it 
threw him on the wrong side of the 
road’). 


94. Staten v. Monroe, (Tex. Civ. 
A.) 150 SW 222, 224; Reynolds v. 
Pacific, Car Co,,,.%5 Wash. Jy. 134 °P 


512. 
“When there is a statute or ordi- 


a 


[§§ 694-695 


emergency to avoid danger or injury to others may 
be justifiable? also applies at intersections.°? 
regulation requiring vehicles meeting on the high- 
way to turn to the right does not apply to vehicles 
approaching each other at an angle on intersecting 


A 


[§ 695] h. Speed and Control—(1) Control. The 
general requirement that the operator of a motor 
vehicle shall have his vehicle under control®* applies 
with special foree when approaching street or high- 
way intersections,®*® and it is the duty of a driver 


nance requiring persons using a 
street to keep or turn to the right of 
a street, it seems it would have no 
application to a case of meeting of a 
vehicle coming from an _ intersect- 
ing street.” Staten v. Monroe, 
supra, 

95. See supra § 634, 

96. U. S.—Quaker City Cab Co. v. 
Fixter, 4 F. (2d) 327. 

Cal.—Baker v. Western Auto Stage 
Co., 48 Cal. A. 283, 192 P 73; Robin- 


son vy. Clemons, 46 Cal. A. 661, 190 
P 203. 
Colo.—Rosenbaum v. Riggs, 175 


Colo. 408, 225 P 832; Golden Eagle 
Dry Goods Co. v. Mockbee, 68 Colo, 
32s 189 850% 

Ill.— Hilton v. Iseman, 212 Ill. A, 
255; Jenkins v, Goodall, 183 Ill. A. 
633; Hartwig v. Knapwurst, 178 Ill. 
rpm ae Rupp v. Keebler, 175 Ill. A. 

Iowa.—Carlson v. Meusberger, 200 
Iowa 65, 204 NW 4382; McGue vy. 
Moser, 196 NW 988. 

Ky.—Byck v. Bardo, 196 Ky. 223, 
244 SW 413; Fennell v. Frisch, 192 
Ky. 535, 234 SW 198; Taylor v. Hard- 
ing, 182 Ky. 236, 206 SW 285; Weid- 
ner v. Otter, 171 Ky. 167, 188 SW 335. 

La.—Duffy v. Hickey, 151 La. 274, 
91 S 733; Spainhour v. Dulaney, 4 La. 
INS, 

Me.—Dansky _ v. 125 
Me. 72, 130 A 871. 

Md.—Deford v. Lohmeyer, 147 Md. 
472, 128 A 454; Merrifield v. C. Hoff- 
berger Co., 147 Md. 134, 127 A 500. 

Mass.—Bengle v. Cooney, 243 Mass. 
10, 136 NE 812, 

Minn.—O’Connor v. .Sinykin, 162 
Minn. 382, 202 NW 891; Primock v. 
Goldenberg, 161 Minn. 160, 200 NW 
920, 87 ALR 484; Fairchild v. Kil- 
bourne, 152 Minn. 457,.189 NW 126; 
Rosenau v. Peterson, 147 Minn. 95, 
179 NW 647. 

Mo.—D’Wolf v. Stix-Baer, etc., Dry 
Goods Co., (A.) 273 SW 172; Woods 
v. Kansas City Light, ete, Co. (A.) 
212 SW 899; Rowe v. Hammond, 172 
Mo, A. 2038, 157 SW 880. ’ 

Nebr.—Smith v. Coon, 89 Nebr. 776, 
132. NW 535. 

N. J.—Rabinowitz v. Hawthorne, 89 
N, J. L.,308, 98 A’ 315; Robinson iw 
Mutnick, (Sup.) 131 A 67. 

N. Y.—Berckhemer v., Empire 
Carrying Corp., 172 App. Div. 866, 158 
NYS 856 [aff 224 N. Y. 725 mem, 121 
NE 856 mem]. 

N. C.—Davis.v. Long, 189 N. C. 
129, 126 SH 321. 

Oh.—Joseph y. Larkworthy, 15 Oh 
NPNS 561. 

Pa.—Parznik v.. Central Abattoir 
Co., 284 Pa. 398, 181 A 372; Robb v. 
Quaker City Cab Co., 283 Pa. 454, 129 
A 331; Gilles v. Leas, 282 Pa. 318, 127 
A 774; Eckert v,. Merchants’ Ship- 
building Corp., 280 Pa. 340, 124 A 
477; Black v. Mark, 273 Pa. 138, 116 
A 656; Mehler v. Doyle, 271 Pa. 492, 
115 A 797; Mooney vy. Kinder, 271 Pa. 
485, 115 A 826; Weber v. Greenebaum, 
270 Pa. 382, 118 A 413; Mackin v. 
Patterson, 270° (Pa. 107,112, A, W38F 
Anderson v. Wood, 264 Pa. 98, 107 A 
658; McClung y. Pennsylvania Taxi- 
meter Cab Co., 252 Pa. 478, 97 A 694; 
Moraski v. Yellow Cab Co., 84 Pa. 
Super. 605; Bauer v. Armour, 84 Pa. 
Super, 174; Great Bear Spring Co. v. 
Fischman, 82 Pa. Super. 502; Malloy 


Kotimaki, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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who is approaching such an intersection to have 
his car under such control as to be prepared for 


traffic which he may find there.®” 


such circumstances may well require a greater de- 
gree of control than would be sufficient on an open 
highway,®® and the standard required under such 
circumstances has been stated as complete®® or full* 


control. 
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Due care under 


[42 6.5]; 967: 


speed shall be reasonable* applies at street or high- 
way intersections,® and the nature of such a locality 
is a circumstance bearing on the reasonableness of 
speed,* for it 1s clear that a speed which might be 
entirely safe and reasonable along an unbroken 
street or highway might be imprudent and dan- 
gerous when approaching or passing through a 


crossing or intersection,® especially where there is 


[§ 696] (2) Speed. The general requirement that 


v. Steiner, 73 Pa. Super. 450; Gillespie 
v. Shafer, 69 Pa. Super. 389; Gray v. 
Pox, 69’ Pas Super. 2183 Rose’ iv. 
Quaker City Cab Co., 69 Pa. Super. 
208; Fow v. Adams Express Co., 68 
Pa. Super. 345; Gosling v. Gross. 66 
Pa. Super. 304. 

Tex.—Baird v. Ridgeway, (Civ. A.) 


268 SW 1058. 

Va.—cCore v. Wilhelm, 124 Va. 150, 
98 SE 27. 

Wash.—Simonson vy. Huff, 124 
Wash. 549, 215 P 49. 

Wis.—Gilbert v. Wittenberg, 181 


Wis. 181, 207 NW 264. 
Eng.—Macandrew v. Tillard, [1909] 
ace Sess. Cas. 78. 


C.—Beauchamp v. Savory, 30 
By C. 429. 
Man.—Kirk v. Reade, [1923]: 1 


WestWkly 1355. 

“It is the duty of the driver of an 
automobile in approaching a street 
crossing to have his car under con- 
trol.” Simon v. Lit Bros., Inc., 264 
Ral 174, 123, 107 A635. 

[a] At street railroad crossings 
automobiles should be under control. 
Walker v. Rodriguez, 139 La. 251, 
Tas 3499; 

97. ' Davis’ v. ‘ong, 189 N?-C. 129, 
126 SE 321; Macandrew v. Tillard, 
[1909] Se. Sess, Cas. 78. 

98. See “cases supra note 96. 

[a] Where the view of the inter- 
secting highway is obstructed, a 


driver approaching such intersection, 
should have his car under such con- 


trol that he can avoid a collision with 
approaching vehicles regardless of 
the statutory right of way. Rosenau 
v. Peterson, 147 Minn. 95, 179 NW 
647. 

[b] Street slippery.—A truck 
driver who is aware of the slippery 
condition of the streets and is pre- 
sumably aware of the tendency of his 
truck to skid upon sudden application 
of the brakes must approach the 
crossing with due regard as to the 
rights of pedestrians. Schoepp v. 
Gerety, 263 Pa. 538, 107 A 317. 

99. Sutton v. Quaker City Cab Co., 
87 Pa. Super. 291. 


1. Gouzien v. Feraci, 2 La. A. 115. 
~ 2. ‘See supra § 634. 

3. Ariz.—Young v. Campbell, 20 
eRee (i ONE lly Ga ES So a 
Sons’ Co., 182 Cal. 778, Ore 7 5S 


Henry v. Lingsweiler, (A.) 253 P 357; 
Newton v. Cox, 73 Cal. A. 695, 239 P 
54; Dillon v. Qualls, 63 Cal. "A. 637, 
219 P 754; Brkljaca v. Ross, 60 Cal. 
A, 431. 213 P 290; Baker v. Western 
Auto:Stage Co., 48 Cal, A. 283, 192 P 
73; Fisk v. Poplin, 46 Cal. A. 587, 189 
R 722: Lawrence v. Goodwill, 44 Cal. 
A. 440, 186 P 781; Christie v. McCall, 
35 Cal. A, 546, 177 P 507; Seragg v. 
Sallee, 24 Cal. A. 133, 140 P 706. 
Ill,_-Salmon Vv. Wilson, 227 Ill. .A. 


286. 
Iowa.—Carlson v. Meusberger, 200 
Towa 65, 204 NW 432; Wagner v. 


Kloster, 188 Iowa 174, 175 NW 840. 

Ky.—American Dye Works vy. 
Baker, 210 Ky. 508, 276 SW 133; 
Byck v. Bardo, 196 Ky. 223, 244 Sw 
413; Taylor v. Harding, 182 Ky. 236, 
206 SW 285; Melville v. Rollwage, 171 
Ky. 607, 188 SW 638, LRA1917B 133 
{foll Weidner v. Otter, Td Keyeet ous 
188 SW 335]. 

ahaa ster as ha v. 2heT7a,.) 4AL 
231. 

Minn.—Geiger y. Sanitary Farm 
Dairies, 146 Minn. 235, 178 NW 501. 
Mo.—Johannes v. Edward. G. Becht 


Varino, 


Laundry Co., 274 SW 377; D’Wolf v. 
Stix-Baer, etc., Dry Goods Co., (A.) 
273 SW 172; Schinogle v. Baughman, 
(A.) 228 SW 897; Woods v. Kansas 
City Light, etc., Co., (A.) 212 SW 899; 
Rappaport v. Roberts, (A.) 203 SW 


Nebr.—Smith v. Coon, 89 Nebr. 776, 
132 NW 535. 

N. J.—Gabbia v. Stroviero, 130 A 
(Sup.) 126 A 


(Sup.) 110 

N. Y.—Edick v. Pe Teevorts 218 
App. Div. 198, 218 NYS 12 

Okl.—Freeborn v. Holt, 160 Okl. 50, 
220 /P 136, 

Pa.—Free v. White, 83 Pa. Super. 
'191; Great Bear Spring Co. v. Fisch- 
man, 82 Pa. Super. 502; Gosling v. 
Gross, 66 Pa. Super. 304. 

R. I.—Sears v. Bernardo, 44 R. I. 
106, 115 A 647. 

Utah.—Cheney v. Buck, 56 Utah 29, 
189 P 81. 

Wash.—Simonson vy. Huff, 124 
Wash. 549, 215 P 49; Greater Motors 
Corp. v. Metropolitan Taxi Co., 115 
Wash, 451, 197 P 327; Noyes v. Kat- 


607; Ash vy. Blanchard, 
428; Spawn v. Goldberg, 
A 565. 


suno, 111 Wash. 529, LOS Peta oO) 
Noot v. Hunter, 109 Wash. 343, 186 
P 851 


Wis.—Bentson v. Brown, 186 Wis. 
629, 203 NW 380, 38 ALR 1417. 

Que.—Hawk v. L’Houmeau, 29 Rev 
LegNS 429. 

{a] Physical facts showing exces- 
sive speed.—Where there was a col- 
lision at a street intersection be- 
tween plaintiff's Nash automobile 
and defendant’s Ford automobile, 
and no right of way ordinance was 
introduced in evidence, it was held 
that defendant was to blame for the 
accident for the following reasons: 
“The Nash was hit on its right side 
near the front door by the Ford radi- 
ator and front fender. The evidence 
on both sides indicates that the Nash 
was well into the intersection before 
the Ford entered it. The Nash was 
knocked against the curbing with 
such force as to break its left rear 
wheel, suggesting excessive speed on 
the part of the Ford, which is much 
the lighter car. It is true the Ford 
was uninjured, but it is shown to 
have been equipped with a bumper 
which protects its forward end which 
struck the Nash.” Borrello v. Rohrer, 
4° La. A. 510, 511. 

4. Cal.—Gross v. Burnside, 186 
‘Cal. 467, 199 P 780; Burks v. Stearns, 
(A.) 248 P 274; Armock v. San Fran- 
cisco United R. Co., 56 Cal. A. 160, 
204 P 856. 

Iowa.—Livingstone v. Dole, 184 
Iowa 1340, 167 NW 639; Gilbert v. 
Vanderwaal, 181 Iowa 685, 165 NW 
165; Fisher v. Elston, 174 Iowa 364, 
156 NW 422. 

Ky.—Melville v. Rollwage, 171 Ky. 
607, (188 SW 638, LRAI917B 133; 
Gregory v. Slaughter, 124 Ky. 345, 
99 SW 247, 30 KyL 500, 124 AmSR 
402, 8 LRANS 1228. 

La.—Walker v. Rodriguez, 139 La. 
251, 72 S 499; Sanders “v.° Varino, 2 
an, AL 23L: Timberlake v. Cassidy, 
1 Da. A: 630. 

Mass.—Griffin v. Hustis, 234 Mass. 
95, 125 NE 387. 

Mich.—Louthain vy, 234 
Mich. 693, 209 NW 1388. 

Minn.—Geiger v. Sanitary Farm 
Dairies, 146 Minn. 235, 178 NW 501. 

Mo.—Woods v. Kansas City Light, 
etc., Co., (A.) 212 SW 899. 

Pa.—Robb v. Quaker City Cab Co., 


Hesse, 


‘road), 


283 Pa. 454, 129 A 331; McAvoy v. 
Kromeéer) * 2772 Pa>*196,. 120 “A 37622 
Mackin v. Patterson, 270 Pa. 107, 112 
A 738, 

Ont.—Kidd v. Lea, 10 OntWN 216. 

Que.—Denis v. Deshaies, 25 Rev 
LegNS 462. 

[a] Slightly over ten miles an 
hour is not such a speed of a motor 
cycle approaching an intersection as 
can be held to amount to negligence 
as matter of law. Squier v: Davis 
ue eal, Bread Co., 181 Cal. 533, 185 

[b] Twelve to fifteen miles per 
hour, when approaching an intersec- 
tion, is a speed sufficient to warrant 
a finding of negligence on the part 
of an automobilist who struck a 
pedestrian. Mackin v. Patterson, 270 
Pa; 107, 112 A’ 738. 

[ec] ‘Fifteen miles per honur.—(1) 
Cannot be declared as a matter of 
law to be a reasonable speed at a 
street crossing in a city where the 
view of pedestrians and of the driver 
of the car is shut off by obstacles in 
the street. Malloy v. Steiner, 73 Pa. 
Super. 450. (2) When approaching 
an intersection, is not negligence as 
a matter of law, where the view is 
clear and no danger is apparent. 
Gillespie v. Shafer, 69 Pa. Super. 389 
(where the collision resulted from a 
car approaching in the opposite direc- 
tion suddenly cutting across the cor- 
ner to its left into the intersecting 
(3) “A -speed which carries 
a person twenty-two feet in one sec- 
ond of time at a ‘blind corner;’ with 
standing auto. trucks projecting 
twelve feet into the street, obstruct- 
ing the vision of the intersecting 
Street until the last truck is reached, 
and with a wagon ahead of him, is 
not that speed which a person exer- 
cising ordinary prudence would 
choose at such a place, out of due 
regard for his own safety or that of 
others, Such speed may not be un- 
usual at the present time, even under 
Similar circumstances. But the per- 
son who receives an injury from a 
collision, while going at that rate 
under the conditions here existing, 
should not expect the other person to 
pay him the. damages caused there- 
by.” *}Cook -v. Miller, 175 Cal.’ 497, 
501, 166. P 316. 


[ad] Twenty-five miles per hour 
across an intersection, before’ day- 
light, is an excessive speed. Geiger 


v. Sanitary Farm Dairies, 146 Minn. 
235, 178 NW 501. : 

[e] Street car stop.—It may con- 
stitute negligence to operate a motor 
vehicle at a high rate of speed at a 
street crossing where electric cars 
are accustomed to stop for the pur- 
pose of taking on and letting off 


passengers. Schilling vy. Hayes, 55 
Cal. A. 1, 202 P 680. 
5. Cal.—Cooper v. Vucinich, 54 
Calera. 166,20 lease 
sagt ore eee Vo UBeraciy) 2-taa.”” A 
Mass.—Woodman v. Powers, 242 


Mass. 219, 1386 NE 352. 
Minn.—Geiger v. Sanitary Farm 
Dairies, 146 Minn. 235, 178 NW 501. 


N. H.—Hamel v. Peabody, 78 N. H, 
585, 97 A 220, 
Pa.—McAvoy v. Kromer, 277 Pa. 


196, 199, 120 A 762. 

“What would be negligent in reck- 
less driving at a crossing may not be 
sufficient to establish negligence be- 
tween crossings,” McAvoy Vv. 
Kromer, supra. 
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any obstruction of the driver’s view® of the cross- 
ing” or of the intersecting street or highway,® where 
pedestrians are using the crossing,® or where the 
oceasion is a dark night and the place is insuffi- 
Accordingly, statutes and ordi- 
nances very generally fix as the absolute speed 
limit, or as the speed excess of which is prima facie 


ciently lighted.1° 


6. Cook v. Miller, 175 Cal. 497, 
166 P 316; Woodman v. Powers, 242 
Mass. 219, 136 NE 352; Gosling v. 
Gross, 66 Pa. Super. 304. 

[a] Fifteen miles per hour.—A 
motor cyclist was guilty of negli- 
gence where he crossed an intersec- 
tion at the rate of fifteen miles per 
hour where his view was obstructed. 
Cook v. Miller, 175 Cal. 497, 166 P 316. 

Speed where view obstructed or 
vision interfered with generally see 
supra § 640. 

Noe earkN. Orbison, 436 Cal, Ax %4, 
184 P 428; Gregory v. Slaughter, 124 
Ky. 345, 99 SW 247, 30 KyL 500, 124 
AmSR 402, 8 LRANS 1228. 

[aj] Over ten miles per hour.—A 
speed of over ten miles per hour in 
approaching a crossing is excessive 
where the driver’s view of the cross- 
ing at the intersecting street is ob- 
scured and obstructed by rain on his 
windshield. Park v..Orbison, 43 Cal. 
A. 74, 184 P 428. 

{b] Going behind street car.— 
Where an automobilist, not being 
able to see a crossing which he was 
approaching, because of a passing 
street car, instead of stopping his 
machine, merely changed its direction 
so as to go around the car, and by so 
doing came suddenly upon and ran 
into a person who was running for 
the car, he was held to be guilty of 
gross negligence, and liable for the 
injuries. Gregory v. Slaughter, 124 
Ky. 345, 99 SW 247, 30 KyL 500, 124 
AmSR 402, 8 LRANS 1228. 

S$. Cook’ v;. Miller, 175 Cal. ,497, 
166 P 316; Burks y. Stearns, (Cal. 
A.) 248 P 274. 

fa] A driver approaching a blind 
intersection at an excessive speed and 
colliding with a car reaching the in- 
tersection first is guilty of negli- 
gence fixing liability for the result- 
ing injuries. Burks v. Stearns, (Cal. 
A.) 248 P 274. 

9. Clohan v. Kelso, 42 Cal. A. 67, 
183 P 349. 

[a] Twenty-five miles per hour.— 
It is clearly negligent for the driver 
of an automobile to approach a cross- 
ing at a speed of twenty-five miles 
per hour alongside of another auto- 
mobile which is proceeding in the 
same direction at the same or a 
greater rate of speed while pedes- 
trians are crossing the street. 
Clohan’ v. Kelso, 42. Cal. “A, 67, 183 
P 349. 

Right of way of pedestrians at 
crossings see infra § 783. 

10. Gross v. Burnside, 186 Cal. 
467, 199 P 780. 

11. See statutes and ordinances, 

[a] “The object of a traffic ordi- 
nance or statute regulating speed of 
vehicles at crossings is to protect 
pedestrians and other users of the 
streets, and to avoid collisions.’ 
Walters v. Seattle, 97 Wash. 657, 661, 
167 P 124. 

[b] Reasonable and proper rate.— 
A statute requiring the speed of a car 
on approaching and traversing a 
crossing to be reduced to a reason- 
able and proper rate requires the rate 
of speed to be reasonable and proper 
under the circumstances. Carlson v. 
Meusbeger, 200 Iowa 65, 204.NW 432. 

[c] Repealed statute.—St. (1915) 
§ 2739 subs 9, providing among other 
things that it was prima facie un- 
reasonable to operate an automobile 
at more than eight miles an hour 
at a highway crossing, was repealed 
by the Act of March 23, 1920, now 
St. (1922) c¢ 88b. Mendel v. Dorman, 
202 Ky. 29, 258 SW 936. 
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f mre 


[§ 696 


unreasonable, at all crossings or intersections or 
at crossings or intersections where the view is ob- 
structed, a rate considerably lower than that pro- 
vided for less dangerous localities,'? and where such 
regulations exist and apply,'* they should be ob- 
served by the operator.!* 
the intersection an operator should reduce his speed 


At what distance from 


Governmental regulations of speed | regulation of speed when view is ob- 


generally see supra § 635. 

12. Cal.—McPhee v. Lavin, 183 
Cal. 264, 191 P 23 [appr Blackburn 
v. Marple, 43 Cal. A. 236, 184 PB 873]; 
Muther v. Capps,.38 CalA; 721, 177 
P 882. 

Ga.—Moye v. Reddick, 20 Ga. A. 
649, 93 SE 256. 

Ky.—Hardy v. Muensch, 195 Ky. 
398, 242 SW 586; Lewis, Inc. v. Dosch, 
193 Ky. 163, 235 SW 355. 


Mass.—Woodman v. Powers, 242 
Mass, 219, 186 NE 352. 
Mo.—Adolf v. Brown, 213 Mo. A. 


406, 255 SW 947. 
N. C.—Hinton v. Southern R. Co., 
172. N. ©. 587, 90 SE 756. 


S. C.—Cirsosky v. Smathers, 128 
SC. 368, 122; SH. 864: 
Tenn.—Johnson_ v. 148 


Warwick, 
Tenn. 205, 254 SW 553. * 

Wash.—Goninon v. Lee, 119 Wash. 
471, 206 P 2. 

Ont.—Luck vy. Toronto R. Co., 48 
Ont. L. 581, 58 DomLR 145. 

[a] Statute applicable.—A stat- 
ute regulating the speed of motor 
vehicles “in going around the corner, 
curve or crossing in a highway” ap- 
plies to one driving across a street 


intersection. Lewis, Inc. v. Dosch, 
193 Ky. 163, 235 SW: 355. 
[b] Statute applicable to city 


streets.—A statute limiting the speed 
of automobiles on “crossing of inter- 
secting highways” is applicable to 
the public streets of a municipality. 
Moye v. Reddick, 20 Ga. A. 649, 93 
SE 256. 

[c] Where speed limit applicable. 
—A statute prohibiting a speed of 
more than ten miles an hour at street 
intersections, where the view is ob- 
structed, is complied with if speed is 
so reduced in the territory common 
to both streets at or within the line 
of intersection, and a greater rate of 
speed at a point twenty-five or thirty 
feet from the intersection is not 
negligence as matter of law. McPhee 
v. Lavin, 183 Cal. 264, 268, 191 P 23 
[appr Blackburn v. Marple, 43 Cal. 
A. 236, 184 P 873] (‘‘The purpose of 
this limitation of speed at intersec- 
tions is obviously to avoid danger 
from the traffic crossing on the trans- 
verse street. Under the rules regu- 
lating such traffic no danger arises 
until the passing vehicles reach the 
territory common to both streets at 
or within the lines of intersection’’). 

[dad] Crossing highway.—A statute 
providing that a speed of over eight 
miles an hour when crossing a high- 
way is presumptive evidence of negli- 
gence applies to an automobile pro- 
ceeding straight across an _ inter- 
secting street. Hardy v. Muensch, 
195 Ky. 398, 242 SW 586. 

[e] What constitutes crossing.—A 
city ordinance prescribing the speed 
of automobiles “at any crossing” 
means any point close to the mathe- 
matical line at which the north and 
south lines of one street cross the 
east and west lines of another street, 
where a person acting reasonably and 
prudently would have a right to step 
for the purpose of either crossing the 
street upon which he was proceeding 
or of stepping upon a Street car at 
the crossing. Goninon v. Lee, 119 
Wash. 471, 206 P 2. 

[f] Where a street ends at an in- 
tersection, an ordinance regulating 
speed when crossing through thor- 
oughfares or cross-section streets ap- 
plies. Johnson v, Warwick, 148 Tenn. 
205, 254 SW 558. 

{g] Obstruction of view.—(1) A 


structed is not applicable when there 
is nothing which obstructs the view 
of the driver. Muther v. Capps, 38 
Cale A. %215-17 7 2P882.04(2)) ANstatute 
limiting the rate of speed ‘‘when 
turning a corner of intersecting 
streets, avenues, boulevards or public 
places, or when traversing a curve 
or turn in the street, avenue, boule- 
vard or public place where the view 
is obstructed,’ governs the turning 
of a corner of intersecting streets 
even though the view is not ob- 
structed. Adolf v. Brown, 213 Mo. 
A. 406, 255 SW 947. (3) In a statute 
providing that no motor vehicle shall 
be driven “at a street intersection or 
curve where the driver of the vehi- 
cle has not a clear view of approach- 
ing traffic at a greater speed than 10 
miles per hour,’ the limitation as to 
obstruction of view applies at inter- 
sections aS well as at curves. Luck 
v. Toronto R. Co., 48 Ont. In 581, 
58 DomLR 145. (4) As to construc- 
tion of similar regulations with re- 
spect to speed in turning at intersec- 
tions see infra § 726. 

{h] Fog as obstruction of view.— 
Where the statute provides that a 
speed exceeding eighteen miles an 
hour when approaching an intersec- 
tion where the view of traffic is 
obstructed is prima facie evidence 
of negligence, it is a violation of the 
statute, constituting evidence of 
negligence, for one to approach a 
crossing at a speed of ten to twelve 
miles an hour where there is a heavy 
fog and with the aid of his headlights 
he can see only about twenty-five 
feet ahead of him. Woodman _ vy. 
Powers, 242 Mass. 219, 136 NE 352. 

[i] Railroad as highway. — A 
statute providing that upon ap- 
proaching intersecting “highways,” 
etc., a person operating a motor 
vehicle shall have it under control 
and running not over seven miles an 
hour, etc., applies to a railroad as 
well as other “highways.” Hinton 
Vv. Southern sRo.Co., 172 NC. eb Sano 
SE 756 [foll Walters v. Southern R. 
Co., 172, N. C. 590, 90 SE 757]. 

[i] Statute inapplicable.—A stat- 
ute regulating the speed of motor 
vehicles approaching a highway 
crossing has no application to a city 
street crossing where another stat- 
ute regulates the speed at such street 
crossings. Cirsosky v. Smathers, 128 
S. C. 358, 122 SE 864. 

13. Cal.—Simonsen v. L. J. Chris- 
topher Co., 186 Cal. 786, 200 P 615; 
McPhee v. Lavin, 183 Cal. 264, 191 
P 23; Mathes v. Aggeler, etc., Seed 
Co.. 179 Cal. 69%, 178 .P 713; Burks 
v. Stearns, (A.) 248 P 274; Blackburn 
v. Marple, 43 Cal. A. 236, 184 P 873; 
Covel. v. Price, 39 Cal. A. 646, 179 P 
540; Scrage v. Sallee, 24 Cal. A. 133, 
140 P 706. 

Ga.—Ware v. Lamar, 16 Ga. A. 560, 
85 SE 824. 
oes en Vv. Wilson, 227 -01IyeAs 

Ind.—Mayer v. Mellette, 65 Ind. A. 
54, 114 NE 241. 

Iowa.—Fisher vy. Ellston, 174 Iowa 
364, 156 NW 422, 


Ky.—American Dye Works v. 
Baker, 210 Ky. 508, 276 SW 183; 
Lewis, Inc. v. Dosch, 193 Ky. 163, 
235 SW 355. 


Mass.—Puccia v. Sevigne, 154 NE 
765; Woodman v. Powers, 242 Mass. 
219, 186 NE 352; Newton v. Mc- 
Sweeney, 225 Mass. 402, 114 NE ‘667. 

Minn.—Primock v. Goldenberg, 161 
Minn. 160, 200 NW 920, 37 ALR 484. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to the statutory limit at intersections depends upon 
the cireumstances of the particular case,'* but the 
vehicle must be brought within the statutory speed 
limit by the time it reaches the intersection.’ 
has been held that it is negligence per se for the 
driver of an automobile to approach, enter, or cross 
a street or highway intersection at a speed in excess 
of the legal speed limit,!® but the fact that a driver 
was not exceeding the lawful speed at the place 
where he then was does not relieve him from the 
charge of negligence if his speed was in fact un- 
reasonable and improper under the existing circum- 
Excessive speed in crossing an intersec- 
tion may properly be regarded as the cause of a 
collision between the speeding car and another ve- 
hicle which approached the intersection in the op- 
posite direction and cut the corner in making a 
turn to the left into the intersecting highway.'® 

It is sometimes 


stances.1* 


[$ 697] (38) Slowing Down.’* 


Mo.—Sullivan yv. Chauvennet, 282 
Mo. 649, 222 SW 759; Schinogle v. 
Baughman, (A.) 228 SW 897; Pabst 
Pe Co. v. Laitner, (A.) 208 SW 

Nebr.—Dirks v. Ensign Omnibus, 
etc., Co., 107 Nebr. 556, 186 NW 525. 

N. Y.—Berckhemer Vv. Empire 
Carrying Corp., 172 App. Div. 866, 158 
NYS 856 [aff 224 N. Y. 725 mem, 121 


NE 856 mem]. 

Okl.—Phillips v. Classen, 93 Okl. 
82, 219 P 708; Cooney v. E. V. Schnoor 
Cigar Co., 92 ‘OKI. .27, 217 P 206. 

Tenn.—Johnson vy. Warwick, 148 
Tenn. 205, 254 SW 5538. 

Wash.—Fleming v. Red Top Cab 
Co,, 133 Wash. 338, "233° P 639; Ray- 
mond v. Neurnberg, 124 Wash. 297, 
214 P 9; Franey v. Seattle Taxicab 
Co., 80 Wash. 396, 141 P 890; Ludwigs 
vy. Dumas, 72 Wash. 68, 129 P 903. 

Wis.—Saltzberg v. Tax, 185 Wis. 
372, 200 NW 863; Foster v. Bauer, 173 
Wis. 231, 180 NW 817; Luethe v. 
Schmidt-Gaertner Co., 170 Wis. 590, 
176 NW 63, 

Ont.—Michaotnski v. Carr, 26 Ont 
WN 97. 

Que.—Sawyer v. Giguere, 59 Que. 
Super. 520; Carson v. Raifman, 27 
Que. K. B. 337; Denis v. Deshaies, 
25 RevLegNS 462. 

14. Blackburn vy. Marple, 43 Cal. 
Ave 141, 144) ,-184--P- 875;3),Ware, v: 
Lamar, 18 Ga. A. 673, 90 SE 364, 16 
Ga. A. 560, 85 SE 824. 

“The question as to the distance 
away from an intersecting road with 
an obstructed view when a driver 
upon the highway going at an other- 
wise legal rate of speed should re- 
duce his speed to ten miles an hour 
under the said provisions of said 
act is necessarily a question of fact, 
in each individual case to be _ de- 
termined by the trial court according 
to such particular circumstances as 
the kind of car the operator is driv- 
ing, the speed at which he was pre- 
viously going, the brake control of 
the car, the nature of the obstruction 
to his view of the intersecting road, 
ete.’”’ Blackburn v. Marple, supra, 

[a] “Approaching,” as used in a 
statute requiring automobile drivers 
approaching intersecting highways 
where the view is obstructed to re- 
duce their speed to ten miles per 
hour, “obviously was intended to 
mean that the operator of an auto- 
mobile, when going toward an inter- 
section of two highways, a view of 
either of which by one traveling on 
either is obstructed for a short dis- 
tance to the point of intersection, 
should, 

a greater rate of speed than ten 
miles per hour, reduce his speed to 
ten miles per hour at such distance 
from the point of intersection as will 
enable him so to regulate or con- 
trol the operation of his machine 
as that, in case of the Sudden or un- 
expected appearance of another au- 


if he has been traveling at’ 
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tomobile from the other highway on 
the highway on which he is traveling, 
he can the more readily avoid a col- 
lision between the two machines.” 
Lawrence v. Goodwill, 44 Cal. A. 
440, 461, 186 P 781. ‘“Approaching’’ 
defined generally see 4 C. J. p 1456. 

[b] Slowing down timely.—Where 
plaintiff was traveling at the rate of 
twenty miles an hour, and upon ob- 
serving defendant emerging from an 
intersecting road two hundred feet 
ahead he reduced his speed so that 
when he was struck by defendant’s 
automobile he was traveling about 
eight miles an hour, he complied with 
a statute limiting the speed on ap- 
proaching intersections to ten miles 
an hour. Blackburn v. Marple, 43 
Cal. A. 236, 240, 184 P 873. 

15. Blackburn v. Marple, supra. 

“The intent ofthe law... in 
restricting the speed at which a 
motor vehicle may travel at such a 
point, is that it shall be brought 
to the speed indicated by the time it 
shall reach the intersecting way in 
order that it may be fully under 


control of the operator.” Blackburn 
v. Marple, supra. 

16. Cal.—Henry v. Lingsweiler, 
(A) 263. PB. 357. 

Ga.—Faggart v. Rowe, 33 Ga, A. 


423, 126 SH 731; Ware v. Lamar, 18 
Ga. A. 673, 90 SE 364, 16 Ga. A. 560, 
85 SE 824. 

N., C.—Davis v. Long, 189 N. C. 
129, 126 SE 321. 

Wash. —Raymond v. Neurnberg, 124 
Wash. 297, 214 P 9; Twedt v. Seattle 
Taxicab Co., 121 Wash. 562, 210 P 20; 
McClure v. Wilson, 109 Wash. 166, 
186 P 302; Franey v. Seattle Taxicab 
Co., 80 Wash. 396, 141 P 890. 


Wis.—Foster v. Bauer, 173 Wis. 
231, 180 NW 817. 
Sask.—Wallace v. Viergutz, 13 


Sask. L, 251, 52 DomLR 708, [1920] 2 
WestWkly 3338. 

17.. Cook, v.. Miller, 175.-Cal. 497, 
166 P 316; Figueroa v. Madero, (Tex. 
Civ. A.) 201 SW 271. 

18. Smith v. Taylor-Button Co., 
179 Wis. 232, 190 NW 999. 

[a] Effect of impact as indicating 
speed.—‘‘The fact that the automo- 
bile struck this loaded truck with 
sufficient force to push it sidewise 
for a distance of from two to six 
feet is indicative of a very high rate 
of speed and lack of control on the 


part of the driver.” Smith v. Taylor- 
Button /Co., \09 Wis..2322,) 236, 190 
NW 999. 

19. Duty to slow down generally 


see supra § 638. 

20. Cooper vy. Vucinich, 54 Cal. A. 
166, 201 P 351; Walters v. Davis, 237 
Mass. 206, 129 NE 443; Brooks v. 
Harris, (Mo, A.) 207 SW 293. 

{a] On entering an intersecting 
street containing railroad tracks, the 
driver of a motor vehicle should slow 
down. Cooper v. Vucinich, 54 Cal. 
A, 166, 201 P 351, 
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stated broadly that it is the duty of the operator 
of a motor vehicle to slow down on approaching a 
street or highway intersection,?? and it is obvious 
that the general requirement of due care requires 
a driver to slow down on approaching an intersec- 
tion where a collision would probably result from 
his continuing to travel at the same rate of speed 
at which he is traveling. 
is sometimes imposed by governmental regulations, 
either with respect to all crossings or with respect 
to crossings where the view is obstructed,”? and it 
has been held that failure of one who is approaching 
an intersection at a rapid rate of speed to comply 
with such a regulation is negligence per se,”* or 
contributory negligence precluding recovery for in- 
juries in a collision. 
down presupposes a speed which would be unrea- 
sonable when approaching an intersection,”> and it 
is accordingly held that such duty exists only where 


24 


A duty to slow down 


24 However, a duty to slow 


21. Reese v.. Holekamp, (Mo. A.) 
260 SW 762; Paulsen v. Klinge, 92 
Ne. J. 2.995, 104 A 95s Ortmann. iv. 
Leath, 187 Wis. 616, 205 NW 397. 

[a] Both drivers are negligent 
where each drives toward the junc- 
tion point of two city streets ata 
speed of fifteen miles an hour and 
neither of them slackens speed or 
changes direction until the instant of 
collision, although each had full view 
‘of the other for seventy-five feet 
from the point of collision. Spawn 
v. Goldberg, (N. J. Sup.) 110 A 565. 

22. See statutes and ordinances. 

[a] The standard of care required 
of the driver of a motor vehicle ap- 
proaching an intersection, under a 
statute requiring him to slow down 
when reasonable care requires, is 
reasonableness, and is the care of the 
ordinarily prudent man under the cir- 
cumstances. Brown v. New Haven 
Taxicab Co.,. 93 Conn. 251; 105 A706; 

[b] A stone wall and hedge at the 
corner of intersecting streets is an 
obstruction which requires a driver 
approaching such intersection to slow 
down. Newton v. McSweeney, 225 
Mass. 402, 114 NE 667. 

{c] A moving car on the high- 
way is not an obstruction to the view 
of the driver of another car within 
the meaning of a requirement that 
the speed of a vehicle approaching 
an intersection shall be reduced 
where the view in the direction in 
which it is proceeding is obstructed, 
as such a statute applies only to 
‘natural objects, fog, dust, or other 
like condition.” Sullivan v. Lutz, 
181 Wis. 61, 194 NW 25, 26. 

23. Fisher v. Elliston, 174 Iowa 
364, 156 NW 422. 

24. Newton v. McSweeney, 225 
Mass. 402, 114 NE 667. 

25. McWright v. Providence Tel. 
Con nloe Lodi Asad. 

[a] “The purpose of the rules of 
the road is to permit safe use by 
travelers, and provide means where- 
by their intentions may be made 
known to each ‘other. It is obvious 
that slowing down at times may do 
neither. Our statute, in using the ex- 
pression ‘slow down,’ clearly has in 
mind a driver who is approaching 
an intersecting street at greater 
than a reasonable or proper rate of 
speed at which to cross.... To 
literally apply the ‘slow down’ re- 
quirement to all cases where a 
driver approaches an_ intersecting 
street would give the words a scope 
so broad that the purpose of the 
statute often would be defeated. In 
some cases ‘slowing down’ would 
produce the dangerous’. situation 
which the statute seeks to avoid. 
Instances often occur where the 
exercise of due care at intersecting 
streets requires speeding up, as in 
overtaking and passing a car or 
avoiding a car coming at _ right 
angles. At times, also, a car may be 
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the operator is proceeding at a speed which would 
not be reasonable and proper on approaching an 


intersection.2% 
[§ 698] 


going at so slow a rate on approach- 
Ing an intersection that slackening 
of speed would be inexpedient and 
perhaps even a source of danger to 
other travelers. We cannot hold 
that every driver approaching inter- 
secting Streets violates the statute 
by failure to actually lessen his 
speed and is therefore prima facie 
guilty of negligence. ‘Slow down’ is 
meant to apply only to cases in 
which due care on approaching in- 
tersecting streets requires a lesser 
rate than that at which the car has 
been proceeding. Unless a lesser rate 
be necessary in the exercise of due 
care the statute does not require an 
actual slowing down.” McWright 
v. Providence’ Tel. Co,,’ CR. 1.) 131 A 
841, 843. 

26. Cal.—Blackburn vy. Marple, 43 
Cal. A. 141, 184 P 875, 

Colo.—Hannan y, St, Clair, 44 Colo. 
134, 96 P 822. ’ 

Conn.—Brown v, New Haven Taxi- 
‘cabyCo,, 93 Conn, 251" 105 A "706, 

Iowa.—Carlson v. Meusberger, 200 
Towa 65, 76, 204 NW 432. 

Mo.—Sullivan v. Chauvennet, 282 
Mo. 649, 222 SW 759. 

R. I.—McWright v. Providence Tel. 
Co., 131 A 841. 

“The requirement that the speed of 
the car shall be reduced to a reason- 
able and proper rate must receive a 
reasonable construction. If the car 
is not traveling at a rate that is, 
under the circumstances, unreason- 
able or improper, it obviously is not 
required that the speed be reduced: 
the requirement of the statute is a 
rate of speed that is reasonable and 
proper under the _ circumstances.” 
Carlson v. Meusberger, supra. 

27. Possibility of stopping gen- 
erally see supra § 639. 

28. U. S.—Quaker City Cab Co. v. 
Fixter, 4 F. (2d) 327. 

Ky.—American Dye Works sv. 
Baker, 210 Ky. 508, 276 SW 133. 

La.—Duffy v. Hickey, 151 La, 274, 
91 S 733. 
“Md.—Merrifield v. C. Hoffberger 
Co., 147 Md. 134, 127 A 500. 

Minn.—Geiger v. Sanitary Farm 
Dairies, 146 Minn. 235, 178 NW 501, 

Pa.—Zandras v. Moffett, 286 Pa. 
477, 1338 A 817, 47 ALR 699;° Mehler 
Wie Doyle, petliwean 492) Sb Al Elo 7); 
Mooney v. Kinder, 271 Pa. 485, 115 
A 826; Twinn v. Noble, 270 Pa. 500, 
113 A 686; Silberstein v. Showell, 
Clos COmec Osu ean Ao Spb LOS eA ed Olay 
Healy v. Shedaker, 264 Pa. 512, 107 
A 842; Anderson v.. Wood, 264 Pa. 
98, 107 A 658; Simon v. Lit Bros., 
ine. 264 Pa. 121) 107 A. 6355. Vir- 
gilio v. Walker, 254 Pa. 241, 98 A 
815; Wiebe v. Powers, 86 Pa. Super. 
389; Moraski v. Yellow Cab Co., 84 
Pa. Super. 605; Bauer v. Armour, 
84 Pa. Super. 174; Johnson v. Bicker- 
tone83 Pa. Supers 
Mott, 77 Pa. Super. 140; Gray v. Fox, 
69 Pa. Super. 218; Rose v. Quaker 
City Cab Co., 69 Pa. Super. 208; 
Gosling v. Gross, 66 Pa. Super. 304. 
. “Tt is the duty of persons ap- 
proaching the crossing at intersect- 
ing streets... to have the respec- 
tive cars under complete control to 
permit a sufficiently prompt stop- 
ping.” Sutton v.. Quaker City Cap 
Co., 87 Pa. Super. 291, 294. 

“At street crossings drivers must 
be exceedingly vigilant to have their 
iE OS cae reli S58 Che eee a ee eae 


(4) Stopping—(a) Ability To Stop.?7 
The operator of a motor vehicle approaching an 
intersection should have his vehicle under such con- 
trol that he is able to stop promptly?® at the short- 
est possible notice?® if this becomes necessary either 
by reason of traffic on the intersecting street or 
highway*° or because of traffic signals*! or danger 


270; Edwards v.: 
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cars under such control that they 
may stop at the slightest sign of 
danger. If they do not, and an 
accident results, they are liable in 
damages for its consequences.” 
Gilles’y, “Meas, (282 Pas 63182 1320; 
127 A 774 [quot Robb v. Quaker City 
Cab Co., 283 Pa, 454, 129 A 331, 382). 
To like effect Parznik v. Central 
Abattoir Co., 284 Pa. 393, 131 A 372, 

29. Quaker City Cab Co. v. Fixter, 
4 F. (2d) 327; American Dye Works 
v. Baker, 210 Ky. 508, 276 SW 133; 
Merrifield v. C. Hoffberger Co., 147 
Mad: 134, "127, A 500)“ Rosenthal ” v. 
Philadelphia Phonograph Co., 274 Pa. 
236, 117 A 790; Twinn v. Noble, 270 
Pa. 500, 113 A 686; Mackin v. Patter- 
son, 270 Pa. 107, 112 A 738; Silber- 
stein v. Showell, etc., Co., 267 Pa. 
298, 109 A 701; Anderson v. Wood, 
264 Pa, 98, 107 A 658; Virgilio: v. 
Walker, 254 Pa. 241, 98 A 815; Wil- 
linsky v. Fulton, 79 Pa. Super. 144; 
Edwards v. Mott, 77 Pa. Super. 140. 

“It was the duty of the driver... 
to maintain such control of his truck 
that on the shortest possible notice, 
it could be brought to a standstill 
and thus avoid injuring pedestrians.” 
Parznik v. Central Abattoir Co., 284 
Paso oes lols A wou 

‘Tt is the duty of the driver to 
have his car under such control at 
street intersections as to be able to 
stop at the shortest possible notice.” 
Rankin v. Ward Baking Co., 272 Pa. 
108, 110, 116 A 58. 

30. Zandras v. Moffett, 286 Pa. 
477, 1383 A 817, 47 ALR 699; Mehler 
v. Doyle, 271 Pa, 492, 115 A 797. 

31. Zandras v. Moffett, 286 Pa. 
477, 481, 133 A 817, 47 ALR 699. 

“Tt was the duty of both drivers to 
have their machines under reason- 
able control, prepared to stop at an 
intersecting ‘street if... directed 
to do so by the traffic officer, or by 
the signal provided for direction of 
car movements. ... All drivers, in 
congested areas with controls in- 
stalled, must .. . have their vehicles, 
whether light or heavy, under such 
management as will enable them to 
promptly obey signals given.” Zan- 
dras v. Moffett, supra. 

Duty to obey traffic signals see 
infra § 700. , 

32. Quaker City Cab Co. v. Fixter, 
4 BF. (2d) 327; Deford v. Lohmeyer, 
147 Md, 472, 128 A 454; Merrifield v. 
C. Hoffberger Co., 147 Md. 134, 127 A 
500; Parznik v. Central Abattoir Co., 
284 Pa, 3938, 131 A 372; Gilles v. Leas, 


282 Pai (318-5 127 NATIT T4e mekert, “vy. 
Merchants’ Shipbuilding Corp., 280 
Pa. 340, 124 A 477; Rosenthal vy. 


Philadelphia Phonograph Co., 274 Pa. 
236, 117 A 790; Mackin, v. Patterson, 
270 Pa. 107, 112 A 738; Silberstein v. 
Showell, etc.. Co., 267 Pa, 298, 109 A 
701; Anderson v. Wood, 264 Pa. 98, 
107 A 658; Banks v. M. L. Shoemaker 
& Co.,. Litd:,-260 Ba. 280, 103A "734; 
Virgilio v. Walker, 254 Pa. 241, 98 A 
$15+* Willinsky \v.; Fulton, 379 - Pa. 
Super. 144; Edwards v. Mott, 77 Pa. 
Super. 140. 

33.. Twinn vy. Noble, 270 Pa., 500, 
508, 113 A 686, 

“A vehicle need not be under in- 
stant control between crossings.’’ 
McAvoy v. Kromer,. 277 Pa. 196, 199, 
120 A 762 [quot Frank vy. Cohen, 
(Pa.). 185 A624, 625). 

J “The portion of the charge ém- 
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to pedestrians.°* He is not, however, bound to have 
his car under such complete control as to be able 
to stop instantly.%% 

[§ 699] (b) Duty To Make Actual Stop.*4 
narily, reasonable care does not require that an 
operator of an automobile shall bring his machine 
to a stop on approaching an intersection,®® although 
a situation of danger may render such a course 
necessary.*® A driver should exercise ordinary care 
to stop: when he 


Ordi- 


sees or should see that a collision 


braced in the third assignment of 
error, is, inter alia, to the effect that 
because defendant saw plaintiff upon 
the street he was bound to have his 
car under such perfect control as to 
be able to stop instantly and avert 
the accident although plaintiff, to 
avoid another car, jumped suddenly 
and unexpectedly in defendant’s path. 
This imposed upon the latter too 
high a degree of care; for while a 
chauffeur at public crossings must 
have his car under such control as to 
be able to stop on the shortest possi- 
ble notice ... he is not required to 
drive so he can stop instantly.” 
Twinn v. Noble, supra. 

34. Duty to stop generally 
supra § 638. 

35. Ala.—Whatley v. Nesbitt, 204 
Ala. 334, 85 S 550. 

Iowa.—Barnes v. Barnett, 184 Iowa 
936, 169 NW 365. 

Me.—Dansky v. Kotimaki, 125 Me. 
72, 130 A 871. 

Mich.—Brown vy. Mitts, 187 Mich. 
469, 153 NW 714. 

Ss. C.—North State Lumber Co. v. 


see 


Charleston Cons. Rete.) “Col yar 
S. C. 267, 105 SE 406. 
Vt.—Lachance v. Myers, 98 Vt. 


498,129 A. 172, 

[a] Where stop would be danger- 
ous.—A motorist coming into a main 
avenue from a_ side street is not 
necessarily negligent in failing to 
stop his car on discovering another 
car approaching on the avenue, where 
the conditions are such that a rea- 
sonably prudent person would be im- 
presséd with the fact that to stop 
would mean destruction to both cars 
and danger to their occupants. 
Whatley v. Nesbitt, 204 Ala. 334, 85 
S 550 


36. Cal.—Courviosier v.: Burger, 
61 Cal. A. 470, 215 P 93. 

Ind.—Mayer v. Mellette, 65 Ind. 
A. 54, 114 NE 241. 

Iowa.—Crawford v. McElhinney, 


170 Towa 606, 154 NW 310, AnnCas 
1917E 221.\ 


Nebr.—Smith v. Coon, 89 Nebr. 
776,:132 NW 535: 
Alta.—Young v. Degon, [1923] 3 


DomLR 606, [1923] 2 WestWkly 962. 
{a] Driver blinded by lights.— 
When an automobilist who is ap- 
proaching a street crossing is so 
blinded by the lights of an automo- 
bile proceeding in the opposite direc- 
tion that he can see practically noth- 
ing in front of him, it is his plain 
duty to stop until he can satisfy him- 
self that there is no one in his path 
on the crossing. Young v. Degon, 
(Alta.) [1923] 3 DomLR 606, [1923] 
2 WestWkly 962. Duties when vision 
inter sener with generally see supra § 

oO. 

[b] Stop made properly.—Plain- 
tiff's automobile was approaching a 
street intersection where the chauf- 
feur‘s view was obstructed. His car 
was traveling at the rate of not more 
than eight or ten miles per hour, 
and the horn was blown forty or fifty 
feet before reaching the intersection. 
When the car got on the crosswalk 
plaintiff’s chauffeur first saw, and 
was able to see, defendant’s automo- 
bile which was about one hundred 
feet away on the intersecting street 
approaching at the rate of twenty- 
five or thirty miles per hour, but had 
given no signal of its approach. The 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is imminent unless he does so,°7 


the other driver has the right of way.*® 


An obstruction of view at an 
reason of a permanent structure, 


a driver approaching such intersection to stop.*® 


With respect to pedestrians who 


the street, the operator of an automobile is not 


under a duty to stop his ear, if he 


cise of reasonable care and with safety, pass either 
in front or in the rear of a pedestrian,*® but it is 
his duty to stop if reasonable caution indicates this 
as the most effective way of avoiding an accident.‘ 


Regulations requiring stop. It 


quired absolutely by statute or ordinance that an 
automobile must stop before entering an intersec- 


tion,*? and where such regulations 


they must be complied with**® by bringing the ma- 
chine to a full stop,4#.a mere slowing down being 


insufficient.*® 


[§ 700] i. Obeying Traffic Officers and Traffic Sig- 


chauffeur stopped plaintiff’s automo- 
bile in about eleven feet, within the 
space at the intersection, but defend- 
ant's driver did not slacken his speed 
and ran into the front part of plain- 
tiff’s automobile which was then at 
a standstill, although there was 
ample space to have passed in front 
of plaintiff's car and there was no 
other traffic at the place at the time. 
It was held that plaintiff’s chauffeur 
was not guilty of contributory negli- 
gence as matter of law. McMillan vy. 
Cantrall, (Mass.) 153 NE 331. 

37. Ehman v. Himeles, (Mo. A.) 
243 SW 241; Yellow Cab Co. v. 
Waldie, (Tex. Civ. A.) 289 SW 125; 
Oliver v. Taylor, 119 Wash, 190, 205 
P 746. 

{a]_ Cutting corner when car ap- 
preaching in opposite direction.— 
Where defendant, in driving an auto- 
mobile, violated ‘ordinances by turn- 
ing to the left to enter an inter- 
secting street before passing beyond 
the center of such street, and drove 
in such a careless manner that al- 
though he saw plaintiff coming from 
the opposite direction at a time when 
he had thirty-four feet in which to 
stop his car, and could have stopped 
it in ten feet, he failed to stop it 
within forty-four feet and until after 
the collision, he was negligent. 
Heryford v. Spitcaufsky, (Mo. A.) 
200 SW 123. 

38- See infra § 707. 

39. Robinson v. Mutnick, (N. J. 
Sup,)) 131 Ae 67, 68. 

“The application of this rule [re- 
quiring a driver to stop when his 
vision is entirely obscured by tem- 
porary obstruction] in the case of a 
permanent obstruction would be, 
practically, to close these two streets 
to north. and west bound traffic, for 
the same danger which would require 
a driver of the car to stop would 
prevent him from again starting. 
The fallacy of such a _ proposition 
seems to us to be_ self-evident.” 
Robinson v. Mutnick, supra. 

40. Switzer'v. Baker, 178 Iowa 
1063, 160 NW 3872; Silberstein v. 
Showell, etc., Co., 267 Pa. 298, 305, 
109 A 701. 

“A driver need not stop if he can, 
with reasonable certainty, pass in 
front or in the rear of a pedestrian. 

.. A driver is not, per se, negligent 
when he deflects his machine to pass 
around a pedestrian in the act of 
crossing the street at a public cross- 
ing, and he cannot, in the exercise of 
due care, be charged with neglect in 
not anticipating the unexpected thing 
to happen; it naturally follows that 
he must anticipate the expected thing 
to happen.” Silberstein v. Showell, 
ete., Co., supra [quot Gilles v, Leas, 
232) Pa. 318; 127. A774,. 7754. 

41. Cal.—Courviosier v. 
61) Cal, A .470, 215. P93 

lowa.—Switzer vv. Baker, 178 Iowa 


Burger, 
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especially myers nals. 


intersection, by 
does not require 


may be crossing 


can, in the exer- 


is sometimes re- 


exist and apply, 
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It is the duty of a driver approaching or en- 
tering an intersection to observe tratfic signals*® and 
the actions of traffic officers,47 and to obey the di- 
rections of. traffic officers*® and of automatic*® or 
hand operated®°® traffic signals.®? 
obey a traffic officer’s signal or direction to go 
ahead is subject to the paramount duty of exercising 
due care and caution as to others who may be in 
the intersection,®? and a driver should not comply 
with such a direction where he sees, or with rea- 
sonable diligence should see, that such compliance 
will probably result in an accident.®# 

[§ 701] j. Reliance on Care of Other Drivers.*+ 
At a street or highway intersection the driver of 
an automobile is not required to anticipate that the 
persons in charge of other vehicles will violate 
the rules of the road,°° but, until the contrary 
has become apparent,®°® he is entitled to assume, 


But the duty to 


and to act upon the assumption, that others will 


1963, 160 NW 3872. 

Md.—Merrifield| v. .C. Hoffberger 
Co., 147 Md. 134, 127 A 500. 

Or. —yYarbrough vy. Carlson, 102 Or. 
422, 202 P 739. 

Pa.—Gilles v. Leas, 282 Pa. 318, 127 
A 774; Silberstein v. Showell, etc., 
Co2267 Pa. i298, 109 A TOL; 

{a] Thus if a pedestrian has al- 
ready entered upon a crossing as an 
automobile driver approaches, or if 
she is traveling in that direction and 
so near that the driver cannot take 
the crossing before her without 
danger, it is his duty to stop or so 
reduce his speed as to afford her safe 
passage. Switzer v. Baker, 178 Iowa 
1063, 160 NW 372. 

42. See statutes and ordinances. 

43. Kilroy v. Justrite Mfg. Co., 
209 Ill. A. 499. 


44. Kilroy -v. Justrite Mfg. Co., 
supra; Belden v. Roberts, 3 La. A. 
338; Stern v. Yellow Cab Co., Inc., 
2 La. A. 273. 

oe Belden v. Roberts, 3 La. A. 
338. 

46. Zandras v. Moffett, 286 Pa. 
477, 133 A 817, 47 ALR 699, 

47. Barutio v. Dowling, 186 Wis. 


422, 202 NW 687. 

43. Grimm v. Clark Delivery Cae 
Conk Naa GAL -b53i54 Zandras 
Moffett, 286 Pa. 477, 133 A 817, 47 
ALR 699; North State Lumber Co. Vv. 
Charleston Cons. R.,. etc., Co., 115 
S. C. 267, 105 SE 406. 

49. Zandras v. Moffett, 286 Pa. 477, 
133 A 817, 47 ALR 699. 

50. Bllison v. Standard Refrigera- 
tor Co., Inc., 77 Pa. Super. 477. 

51. Zandras v. Moffett, 286 Pa. 
477, 481, 133 A 817, 47 ALR 699. 

“All drivers, in congested areas 
with controls installed, must be on 
the lookout for warnings which they 
have every reason to see displayed, 
when necessary, and to have their 
vehicles, whether light or heavy, 
under such management as will en- 
able them to promptly obey signals 
given, which they are bound to dis- 
cover, and must have seen, if due ob- 
servation was made.” Zandras Vv. 
Moffett, supra. 

52. Walmer-Roberts v. Hennessey, 
191 Iowa 86, 181 NW 798, 799; Mel- 
ville v. Rollwage, 171 Ky. 607, 188 
SW 638, LRA1917B 133; Gilles v. 
Leas, 282. Pa. 318, 320, 127 A 774; 
North State Lumber Co. v. Charles- 
ton, Cons.) R.,ete.,, Co,,;, 115,/S,_.Cy 267, 
105 SE 406. 

“In the crowded condition of our 

| public thoroughfares, traffic officers 
cannot always clear the intersect- 
ing ways before giving a signal for 
vehicular traffic to move on the street 
that is being crossed by pedestrians. 
The responsibility rests with the au- 
tomobile drivers to so handle their 
cars as not to injure those already in 
the street.”’ Gilles v. Leas, supra. 

[a] Not relieved from other 


observe such rules,°* have their cars under con- 


duties.—The fact that an automobile 
driver has received a signal from a 
traffic policeman to move on does not 
relieve him from the duty of sound- 
ing his horn, slowing speed, and 
otherwise exercising reasonable care 
for the safety of pedestrians at a 
foot. crossing. Melville v. Rollwage, 
171 Ky. 607, 188 SW 638, LRA1917B 


133. 

53. North State Lumber Co. v. 
Charleston Cons, R., etc., Co., 115 S, 
C. 267, 105 SE 406 

54. Cross references: 

Reliance by driver proceeding in dis- 
favored direction on care of driver 
proceeding in favored direction see 
infra § 708. 

Reliance by driver proceeding in 
favored direction on care of driver 
proceeding in disfavored direction 
see infra § 706. 

55. Heryford v. Spitcaufsky, (Mo. 
A.) 200 SW 123; Gillespie v. Shafer, 
69 Pa, Super. 389. 

Anticipating violations of rules of 
the road by others generally see 
supra § 607. 

56. See infra notes 76-79. 

57. Ala.—Ray v. Brannan, 196 Ala. 
113. 25S. 063 

Cal.—Reinders v. Olsen} 60 Cal. A. 
103, 212 P 49. 

Tll.— Kilroy v. Justrite  Mfe.) -‘Co:, 
209 Ill. A. 499. 

Ind.—Elgin Dairy Co. v. Shepherd, 
183 Ind. 466, 108 NE 234, 109 NE 


Risa 

Iowa.—Carlson v. Meusberger, 200° 
Iowa 65, 204 NW 432. 

Me.—Richard v. Neault, 135 A 524. 

Minn.—Klare v. Peterson, 161 Minn. 
16, 200 NW 817. 

Mo.—Calhoon v. D. C. & E. Min. 
Co., 202 Mo. A. 564, 209 SW 818. : 

N. D.—FPederson v. O’Rourke, 209 
NW 798. 

Oh.—Curlis v. Brown, 9 Oh. A. 19. 

Pa.—Gillespie v. Shafer, 69 Pa. 
Super. 389, 

Vt.—Lachance v. Myers, 98 Vt. 498, 
L29-A A172: 

Wis.—Wagner y. Larsen, 174 Wis. 
26, 182 NW 336. 

-'B. C.—Nash V. Victoriawes tn braces 
487, [1919] 3 WestWkly 1058. ° , 

“The driver of any car approaching 
a street intersection may assume that 
every: other car will observe the 
speed limit and other regulations im- 
posed by the law, and he is warranted 
in acting on this assumption.” 
Pederson v. O'Rourke, (N. D.) 209 
NW 798, 800. 

[a] A motor cyclist entering a. 
street intersection has a right to 
assume that the driver of an ap- 
proaching truck will not violate the 
law of the road or drive negligently. 
Klare v, Peterson, 161 Minn. 16, 200: 
NW 817. 

[b] Stop before entering boule-. 
vard.—An automobile driver has the 


972 [42 C.J] 


trol,®8 and exercise due care.°® 
Authorized assumptions. 


right to assume that another driver | 


will obey an ordinance prohibiting 
any vehicle from being driven onto 
any boulevard without first bringing 
such vehicle to a full stop, and he 
is not guilty of contributory negli- 
gence in acting on such assumption. 


Kilroy. v.. Justrite Mfg. Co., 209 Ill. 
A. 499. 
58 Ray. Mead Co. .v.. Products 


Mfg. Co., 110 Misc. 648, 180 NYS 641; 


Simon v. Lit Bros., Inc., 264 Pa. 121, 
107 A 635. 

59. U. S.—Bramley v. Dilworth, 
274 Fed, 267. 


Ala.—Ray v. Brannan, 196 Ala. 113, 
72S 16. 

Cal.—Commonwealth Ins. Co. v. 
Riverside-Portland Cement Co., 69 
Gal. A. 165, 230 P 995; Robinson: v. 
Clemons, 46 Cal. A. 661, 190 P 203. 

Ga.—O’Donnelly v. Stapler, 34 Ga. 
AY Gos ods Soy Oil, 

Mich.—Brown v. Mitts, 
469, 153 NW 714. 

Minn.—Klare v. Peterson, 161 Minn, 
16, 200 NW 817. 

Okl.—Lee v. Pesterfield, 77 Okl. 317, 
188 P 674. 

Pa.—Simon v. Lit Bros., Inc., 264 
Pa. 121, 107 A 635; Gillespie v. Shafer, 
69 Pa, ‘Super. 389. 

Utah.—Cheney v. Buck, 56 Utah 29, 
T89VP 81, 

W. Va.—Burdette v. Henson, 96 W. 
Va. 31, 122 SE 356, 36 ALR 489. 

Wis.—Oremann v. Leath, 187 Wis. 
616, 205 NW 397. 

B. C= Nash. Victorian? Bae: 
487, [1919] 3 WestWkly 1058. 

[a] “Tf there is nothing in the 
situation to warn him of impending 
danger, he is not guilty of negligence 
in relying upon such assumption.” 
Simonsen v. J. Christopher Co., 
186 Cal. 786, 788, 200° B 615. 

Reliance on care of others gener- 
ally see supra § 584. 


187 Mich. 


60. U. S.—Bramley v. Dilworth, 
274 Fed. 267. 

Ala.—Ray v. Brannan, 196 Ala. 113, 
T2085 16. 


Cal.—Robinson v. Clemons, 46 Cal. 
A. 661, 190 P 203. 

Conn.—Neumann vy. Apter, 95 Conn. 
695, 112 A 350, 21 ALR 970. 

Til.—Salmon v. Wilson, 227 Ill. A. 
286. 

Me.—Richard v. Neault, 135 A 524. 

Mo.—Mason vy. United R. Co., 246 
SW 318; Friedman v. United R. Cos., 
(A.) 254 SW 556; Ehman v. Himeles, 
(A.) 243 SW 241’: Dauber v. Joseph- 
son, 209 Mo. A. 531, 237 SW 149; Cal- 
hoon v. D. & EH, Min. Co.; 202 


Cc, 

Mo. A, 564, 209 SW 318. 

N. D.—Pederson v. O’Rourke, 209 
NW 798. 

Okl.—Lee v. Pesterfield, 77 Okl. 317, 
188 P 674. 

Pa.—Simon v. Lit Bros., Inc., 264 
Pa. 121, 107 A 635. 

Vt.—Lachance v. Myers, 98 Vt. 498, 
129 A 172; Hatch v. Daniels, 96 Vt. 
89, 117 A 105. 

Wis.—Smith v. Taylor-Button Go., 
179 Wis. 232, 190 NW 999. 


A driver may assume 
that approaching vehicles, if any, will approach at 
a reasonable, proper, and lawful speed;°° that ve- 
hicles approaching along the intersecting street will 
be on the portion of the street appropriated for 
travel in the direction in which they are proceed- 
ing ;®! that a vehicle approaching on its own right- 
hand side of the street will remain on that side ;° 
that a vehicle approaching along the center of an 
intersecting street will continue in its line of travel 
and not swerve to its left;°* that an approaching 
vehicle over which he has the right of way will 
yield such right of way ;°* that a vehicle approaching 
at a high rate of speed will continue straight across 
the intersection rather than make a turn;® that 
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‘[§ 702 


a vehicle turning from an intersecting street into 


his vehicle.74 


[a] Measure of duty.—‘‘While it 
was the duty of plaintiff as’ he ap- 
proached the intersection of the two 
streets to be on the alert for an ap- 
proaching car or truck driven at such 
reasonable speed as the circum- 
stances and legal duty imposed upon 
the driver might warrant, ... he 
was not required to go further and 
guard against collision with a car 
approaching at such excessive speed 
[thirty to thirty-five miles per nour] 
as the testimony indicates defend- 
ant’s machine was being driven at the 
time of the accident.” Simon v. Lit 


Bros., Ince, 22649 Pa. 12057128, 007, A 
635. 
61. Ray v. Brannan, 196 Ala. 1138, 


72 S 16; Towne v. Godeau, 70 Cal. A. 
148, 1585. .282 -P\ 10105 ) Ferraro: |v: 
Cooper, 176 NYS 67; Nash v. Victoria, 

Be Cea eS, [1919] 3 WestWkly 
1058 

“He had the right to assume that 
no vehicle would approach him from 
the left beyond the medial line of the 
intersecting street.” Towne v. Go- 
deau, supra, 

[a] Separate roadways for travel 
in each direction.—An automobilist 
who is approaching an intersection 
of a street which is separated into 
two roadways, one of which is re- 
served for travel in each direction, is 
not bound to anticipate the approach 
of a vehicle traveling in the wrong 
direction on the roadway which he 
is about to enter. Butterly v. Free- 
man, 188 NYS 428. 

62. Elgin Dairy Co. v. Shepherd, 
183 Ind. 466, 108 NE 234, 109 NE 353; 
Heryford v. Spitcaufsky, (Mo. A.) 200 
SW 1238. 

[a] MTllustration.—Where a motor 
cycle rider on entering an intersec- 
tion of streets saw a motor truck ap- 
proaching on the right side of the 
street, and there was nothing to sug- 
gest a change in the course of the 
truck, the rider was not bound to 
anticipate any change in its course, 
but could act on the assumption that 
the truck driver would continue on 
the right side of the street, as re- 
quired by a municipal ordinance. 
Elgin Dairy Co, v. Shepherd, 183 Ind. 
466, 108 NE 234, 109 NE 353. 

63. D’Wolf v. Stix-Baer, etc., Dry 
Goods Co., (Mo. A.) 273 SW 172; Hop- 
kins v. Sweeney Auto. School Co., 
(Mo, A.) 196 SW 772, 

[a] Tlustration.—Plaintiff, on his 
motor cycle, was traveling South, and 
as he was crossing an intersecting 
street, he was struck by defendant’s 
motor 
ing west on the intersecting street. 
It was held that “If plaintiff was 
warranted in believing that he could 
safely proceed, and entered upon the 
intersection after exercising reason- 
able care to see that he would not 
be run into, he was not required to 
look back to see whether the auto- 
mobile would turn toward and over- 
take him. And his failure to look 
| back or increase his speed was not 


fully under the contro! of its operator. 

Where two cars approach an intersection in op- 
posite directions, the driver of each is entitled to 
assume that the other, having given no signal of 
intention to turn, will proceed straight across the 
intersection®® and will not, without reasonable warn- 
ing, make a left turn and eross his path’® or strike 
He is not required to anticipate that 
the driver of the other car will cut the corner to 
his left,’? but may assume that if such driver in- 
tends to turn to the left he will make the turn in 


truck which had been travel- | 


the street along which he is proceeding will make 
the turn in a proper manner®® and keep to its own 
side of the road; and that an approaching vehicle 
and all its safety appliances and equipments are 


y.68 


negligence.” Hopkins v. Sweeney 
Auto. School Co., (Mo. A.) 196 SW 
472, T74. 

64. See infra § 705. 

65. Bew v. John Daley, Inc., 260 
Pa. 418, 103 A 8382. 

66. Bew v. John Daley, _ Ince., 
supra; Stubbs v. Molberget, 108 
Wash. 89, 182 P 936, 6 ALR 318. 

[a] Cutting corner.—The driver 


of an automobile involved in a col- 
lision at a street intersection is not 
guilty of contributory negligence in 
failing to anticipate that the other 
car would violate the law of the road 
by cutting the corner and thus being 
in a place where it had no right to 


“be; and this is true even though the 


other car had stopped before the 
actual collision. Stubbs v. Molber- 
get, 108 Wash, 89, 182 P 936, 6 ALR 


67. Bew v. John Daley, Inc., 260 
Pa. 418, 103 A 832; Stubbs v. Mol- 
berget, 108 Wash. 89, 182 P 936, 
6 ALR 318. 

[a] Stopping not negligent.—The 
driver of a motor vehicle proceeding 
along the right side of a street was 
not guilty of contributory negligence 
as a matter of law in stopping about 
three feet back from the line of an 
intersecting street, when he saw an- 
other vehicle approaching from the 
left at such inter secting street and 
moving rapidly, which in turning to 
its right on account of its excessive 
speed swung widely around and 
struck the stopped car. Bew v. John 
Daley, Inc., 260 Pat 4s, 10stAg Sse. 
on Bramley v. Dilworth, 274 Fed. 
- 69. Heryford v. Spiteaufsky, (Mo. 
A.) 200 SW 123; Kyneck v. Conti, 277 
Pa. 455, 121 A 324. 

70. Reitz v. Hodgkins, 185 Ind. 
163, 112 NE 386; Fernald v. French, 
121 Me. 4,115 A 420; Kuneck y. Conti, 
2 Pan 455, 121 A 324; Gillespie v. 
Shafer, 69 Pa. Super. 389: Zuccone 
v. Main Fish Co., 104 Wash. 441, 177 
P 314, 

[a] MIlustration.—Plaintiff, driv- 
ing a motor cycle at twelve miles an 
hour along the right side of a street, 
was not negligent as a matter of law 
in running into a _ truck, coming 
toward him on the wrong side of the 
street, and which swerved to the 
right. and then suddenly, without 
warning, Swerved again to the left 
into a cross street. Zuccone v. Main 

rk OAS UVic hanes 4-4 ment ge 7 ee 

71. Coleman Vs 


Patton, 84 Pa, 
Super. 555. 


72. Towne v. Godeau, 70 Cal. A. 
148, 232 P 1010; Reitz v. Hodgkins, 
185 Ind. 163, 112 NE 386: Majors v. 
White, (Mo. A.) 247 SWw "233: Hery- 
ford v. Spitcaufsky, (Mo. A.) 500 Sw 
123; Mehler v. Doyle, 271 Pa. 492; 
115° A 797; Gillespie v. Shafer, 69 Pa. 
Super, 389; Preston vy. Pilch, 2 Pa. 
Dist. & Co. 180. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Sep in turning see infra §§ 726- 


§§ 701-702] 
a proper manner.’ 

Not relieved of duty of care. The right to rely 
upon other drivers exercising due care and observ- 
ing regulations does not extend so far as to author- 
ize a driver, because of such reliance, to omit any 
of the care or caution which the law requires of 
him.?* Accordingly, where two vehicles approach an 
intersection in opposite directions, the driver of one 
of them is not entitled to rely entirely on his right 
of way over the other vehicle in case it turns to 
the left and to proceed regardless of conditions or 
consequences.*° 

Unauthorized assumptions. A driver is not war- 
ranted in assuming that the driver of an approach- 
ing ear is exercising or will exercise due care where 
the circumstances are such as apprise or should 
apprise him that such is not the case.*® Thus, where 
he sees that an automobile approaching on an in- 
tersecting highway is traveling at an unlawful or 
excessive rate of speed, he is not justified in as- 
suming that the driver of such automobile will re- 
duce his speed,” especially where the latter has 
increased his speed.*® Obviously one who is ap- 
proaching an intersection and who sees another au- 
tomobile approaching in the opposite direction at a 
speed considerably in excess of the legal speed limit 
has no right to assume and act on the assumption 


73. Duties in turning to left see|119 A 203. 
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that the latter car is traveling no faster than the 
legal speed.7® 

[§ 702] k. Right of Way between Vehicles*°— 
(1) In General. It has been considered that when 
two vehicles proceeding along intersecting streets 
are approaching an intersection neither has, in the 
absence of any governmental regulation, the right 
of way over the other,*! but their rights are equal*? 
and each is required merely to take reasonable care 
to avoid injury to the other,** so that which car 
may properly cross ahead of the other is a question 
depending upon all the circumstances of the par- 
ticular case.8* It has, however, been said that a 
customary rule has grown up that vehicles pro- 
ceeding along a main or much used thoroughfare 
have the right of way over other vehicles entering 
or crossing such thoroughfare from less used high- 
ways.8> On the other hand, it has been denied that 
there is any universal custom that traffic on main 
thoroughfares has the right of way and that side 
street traffic must yield and exercise special care.*® 
Another rule frequently laid down is that, in the 
absence of any regulation establishing a different 
rule, the vehicle first reaching and entering an 
intersection has the right of way over another ve- 
hicle subsequently reaching it,8’ and the driver of 
the latter vehicle should delay his progress so as 


to that traffic, and not to throw them- 


infra §§ 728, 729. 

74. Cal.—Donat v. Dillon, 192 Cal. 
426, 221 P 193; Simonsen v. L. J. 
Christopher Co., 186 Cal. 786, 200 P 
615; Commonwealth Ins. Co. v. 
Riverside-Portland Cement Co., 69 
Cal: A165; 230° P9956: 

Iowa.—Carlson v. Meusberger, 200 
Iowa 65, 204 NW 432; Carruthers v. 
Campbell, 195 Iowa 390,.192 NW 138, 
28 ALR 949. 

La.—Cayard v. Carrolton Feed Co., 
150 Minar A013, 94" S437. 

Me.—Smith v. Elliott, 122 Me, 126, 
119 VAP 203. 

Mich.—Brown v, Mitts, 187 Mich. 
469, 153 NW 714. 

Mo.—Columbia Taxicab Co. v. En- 
gelbrecht, (A.) 247 SW 239. 

N. J.—Bennett v. Leeds, 96 N. J. L. 
405, 115 A 750; Paulsen v. Klinge, 
920 Nee ds 24. 99, 104A 9 5: 

Pa.—Mehler v. Doyle, 271 Pa. 492, 
Bae A 797; Gray v. Fox, 69 Pa. Super. 


R. I.—Jacobson v. O’Dette, 42 R. I. 
447, 108 A 653, 

Alta.—B. &' R. Co. v. McLeod, 5 
Alta. L. 176, 7 DomLR 579, 22 West 
LR 274, 2 WestWkly 1093 [app al- 
lowed on other grounds 7 Alta. L. 
349, 18 DomLR 245, 28 WestLR 778, 
6 WestWkly 1299]. 

Ont.—Godfrey v. Cooper, 46 Ont. L. 
565, 51 DomLR 455, 10 BRC 134. 

‘Tt is not sufficient to rely on the 
probability or assumption that the 
driver of a car on the intersecting 
way will perform his full duty with 
respect to care.’° Kutz v. General 
Baking Co.,. 87 Pa. Super. 297, 300. 

“A person crossing a street in front 
of an approaching vehicle cannot 
close his eyes to threatening danger, 
relying upon the presumption that 
the other party will use reasonable 
eare and prudence and obey the traf- 
fic laws.’’ Simonsen v. L. J. Christo- 
pher Co., 186 Cal. 786, 787, 200 P 615. 

“This does not mean that he had 
the right to proceed blindly, in reck- 
less disregard of obvious danger, for 
it was his duty to exercise ordinary 
care, even though the negligence of 
another caused the danger.’ Towne 
v. Godeau, 70 Cal. A. 148, 1538, 232 P 
1010, 1011. 

/ ia] Speed of other driver.—A 
driver cannot implicitly rely on an- 
other driver who is on a cross street 
to approach at a lawful rate of 
speed. Smith v.-Elliott, 122 Me. 126, 


75. Paulsen v. Klinge, 92 N. J. °L. 
G9e104 BAN 95. 

[a] MTlustration. — Plaintiff was 
approaching an intersecting street 
into which she desired to turn to the 
left and defendant was approaching 
in the opposite direction, about a 
block distant, at a speed of twenty- 
five to thirty-five miles an _ hour, 
There were other cars immediately 
following plaintiff. Plaintiff blew 
her horn and put out her hand in 
the direction in which she intended 
to turn, but defendant failed to re- 
duce his speed as he approached, al- 
though he knew the intersection to 
be dangerous. In an action for dam- 
ages caused by the resulting collision, 
it was held that the trial court was 
warranted in finding that defendant 
was negligent and that plaintiff was 
not guilty of contributory negligence. 
Paulsen v. Klinge, 92 N. J. L. 99, 104 
A? 96: 

76. Hammond v. Emery - Bird- 
Thayer Dry Goods Co., (Mo.) 240 SW 
170; Heg v. Mullen, 115 Wash. 252, 
LOT PHL, 

77. Heg v. Mullen, supra, 

78. Hammond vy. Emery - Bird - 
Thayer Dry Goods Co., (Mo.) 240 SW 
170, 174 (“As a prudent man he had 
knowledge to the contrary. Pre- 
sumptions vanish in the presence of 
knowledge of the facts’’). 

79. Heg v. Mullen, 115 Wash. 252, 
ALS) (ag B2eesya is 

80. Right of way between vehicles 
and pedestrians see infra § 783. 

81. Ill.—Hilton v. Iseman, 212 Il. 
Ay 255; 

Mo.—Minnis v. William J. Lemp 
Brewing Co., (A.) 226 SW 999. 

Nebr.—Barrett v. 
Co., 105 Nebr. 658, 
ALR 966. 

N. Y.—Brillinger v. Ozias, 186 App, 
Div. 221, 174 NYS 282. 

Pa.~—-Rose v. Quaker City Cab Co., 
69 Pa. Super. 208. 

82. Brillinger v. Ozias, 186. App. 
Div. 221, 174 NYS 282. 

83. Brillinger v. Ozias, supra. 

84. Minnis v. William J. Lemp 
Brewing Co., (Mo. A.) 226 SW 999. 

85. Joseph v. Larkworthy, 15 Oh 
NPNS 561; Monrufet v. B. C. Electric 
Re Coy, 18 Bs C2915 So pombER 5695/45 
23 WestLR 17, 3 WestWkly 733. 

‘It is the duty of persons coming 
out from a cross-road into a main 
artery of traffic to wait and give way 


Alamito Dairy 
181 NW 550, 21 


}ume of 


selves headlong into the advancing 
traffic along the main travelled road.” 
Monrufet v. B. C. Electric N= Cos 
supra, 

fa} “Main thoroughfare” defined. 
—‘‘By a ‘main thoroughfare,’ where it 
is not indicated, or defined by direc- 
tion, is meant a thoroughfare hav- 
ing greater length and a larger vol- 
trafic than intersecting 
streets or highways. The volumes of 
traffic on a street is necessarily af- 
fected by its length.” Joseph v: 
Larkworthy, 15 OhNPNS 561, 570. 

86. Carson v. Turrish, 140 Minn, 
445, 168 NW 349, LRAI918F 194. 

87. Cal.—Donat v. Dillon, 192 Cal. 
426, 220 eR 193: Commonwealth Ins. 
€0..v2 Riverside-Portland Cement Co., 
69 Cal. A. 165, 230 P 995. 

Ill.—Rupp v. Keebler, 175 Ill. A. 619. 

Ind.—Elgin Dairy Co. v. Shepherd, 
183 Ind. 466, 108 NE 234, 109 NE 
353; Mayer v. Mellette, 65 Ind. A. 
54, 114 NE 241. 

Ky.—Byck v. Bardo, 196 Ky. 223, 
244 SW 413. 

La.—Spainhour y. Dulaney, 4 La. 
A. 552; Borrello v. Rohrer, 4 La. A; 
Bre Johnston v. Worley, 3 La. A. 
675. : 

Me.—Dansky vy. Kotimaki, 125 Me. 
725 130 A 871. 

Mo.—Varley v. Columbia Taxieab 
Co., 240 SW 218; Hammond v. Emery- 
Bird-Thayer Dry Goods Co., 240 SW. 
170; Minnis v. William J.- Lemp 
Brewing Co., (A.) 226 SW 999. 

Nebr.—Barrett v. Alamito Dairy 
Co., 105 Nebr. 658, 181 NW 550, 21 
ALR 966. 

Oh.—Curlis v. Brown, 9 Oh. A. 19. 

Okl.—Enterline v. Smith, 105 Okl. 
200, 231 P 1064. 

Pa.—Gray v. Ohio Grease Co., 283 
Pa. 461, 129 A 456; Black v. Mark; 
203 Pa. 138, 116° A" 6563" Mehier™ vi 
Doyle, 271 Pa. 492, 115 A 797; Weber 
v. Greenebaum, 270: Pa. 382, 113 A 
413; Simon v. Lit Bros., Inc., 264 
Pa. 121, 107 A 635; Boggs v. Jewell 
Tea Co., 263°Pa. 413, 106 A 781; Mc- 
Clung v. Pennsylvania Taximeter 
Cab Co., 252 Pa. 478, 97 A 694; Uhler 
Vv. Jones, (78 Pa: Super, 318; Mc- 
Glinchey v. Steigerwald, 73 Pa. Super. 
520; Gillespie v. Shafer, 69 Pa. Super: 
389; ‘Gray v. Fox; ‘69 Pa. Super. 218; 
Rose v. Quaker City Cab Co., 69 Pa. 
Super. 208; Fow v. Adams xpress 
Co., 68 Pa. Super.” 345; Brown” v: 
Chambers, 65 -Pa. Super. 373: > 
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to allow the first arrival to pass in safety.*® By an 
extension of the rule a vehicle has the right of way 
when it is so much nearer the intersection than an- 
other vehicle approaching on an intersecting street 
that it will reach such intersection ahead of the 
other if both proceed at a reasonable speed.®® It 
has also been said, however, that a rule giving pri- 
ority to whichever vehicle first reaches the inter- 
section is obviously not well adapted to automobile 
traffic,°° and resulted-in many: collisions.®*4 

As between automobiles and horse-drawn vehicles, 
the fact that the latter move more slowly does 
not require that they shall be stopped at intersec- 
tions in order that automobiles on the intersecting 
highways may pass at undiminished speed. 

[§ 703] (2) Governmental Regulations—(a) In 
General. The increasing use of the highways since 
the introduction of the automobile has given rise 
to a necessity for definite regulations with respect 
to right of way,®* and there are accordingly found 
numerous statutes, ordinances, and other traffic regu- 
lations establishing positive rules on the subject.°4 
Under most of these regulations the right of way 
is determined by the direction in which an auto- 


MOTOR VEHICLES 


[$3 702-703 


mobile is proceeding, one direction being favored 
and the other disfavored, and vehicles proceeding 
in the disfavored direction being required to yield 
to those proceeding in the favored direction.°° Ac- 
cording to such regulations a vehicle traveling north 
or south may have a right prior to that of a vehicle 
traveling east or west,®® or vice versa,®” but regu- 
lations determining the right of way according to 
compass direction of travel may often present diffi- 
culty in practical application by reason of the fact 
that all highways are not laid out exactly or even 
approximately according to the four cardinal points 
of the compass,®* and also because one driving in a 
locality with which he is not familiar may, under 
some circumstances, be practically unable to deter- 
mine the compass direction of his travel. The most 
practical regulation, and the one which most gen- 
erally prevails in the United States and Canada, 
makes the right of way relative rather than abso- 
lute, giving to vehicles the right of way over other 


vehicles approaching from their left and requiring 


them to yield the right of way to vehicles approach- 
ing from their right.°® Under other regulations 
the right of way belongs to vehicles proceeding 


Wash.—Greater Motors Corp. vy. 
Metropolitan Taxi Co., 115 Wash. 451, 
197 P 327; Yuill v. Berryman, 94 
Wash. 458, 162 P 513. 

“The rule that the first comer at 
a road crossing is entitled to a prior 
right of passage is undoubtedly the 
law.’ Casey v. Hutchinson, 29 Pa. 
Dist. 649, 650. : 

[a] One arriving at the intersec- 
tion a substantial distance in advance 
of another car is entitled to proceed. 
Uhler v. Jones, 78 Pa. Super. 313. 

[b] It is not important how the 
driver arriving first got there, in or- 
der that his rights should attach. 
Mehler v. Doyle, 271 Pa. 492,115 A 797. 

88. Borrello v. Rohrer, 4 La. A. 
510; Bauer v. Armour, 84 Pa. Super. 
174; Rose v. Quaker City Cab Co., 
69 Pa. Super, 208; Hull v. Crescent 
Mfs. Co., 109 Wash. 129, 186 P 322; 
Sw: Berryman, 94 Wash. 458, i162 
BP 5Lss 

g9. Mayer v. Mellette, 65 Ind, A. 
54, 114 NE 241. 

90. Hughes v. Hudson-Brace Mo- 
tor, Co; 111 Kan, 397, 207. P 795. 

91. Preston v. Pileh, 2 Pa. Dist. 
& Co. 180 (“This rule of the road re- 
sulted in many collisions and was 
changed by statutory enactment’’). 

92. Rupp v. Keebler, 175 Ill, A. 
619; Barrett v. Alamito Dairy Co., 105 
Nebr. 658, 181 NW 550, 21 ALR 966. 

93. See Pederson v. O’Rourke, (N. 
D.) 209 NW 798, 800 (“The rule is 
imposed having regard to the. con- 
venience as well as the safety vof 
all who use the streets’’). 

94. See statutes and ordinances, 

[a] Regulation inapplicable to ve- 
hicles proceeding along same street. 
—An ordinance regulating the right 
of way at street intersections and 
giving the right of way to vehicles 
proceeding in a certain direction or 
on certain streets applies only to ve- 
hicles which approach an intersection 
at the same time on different streets 
and not to vehicles which approach 
on the same street and at different 
times. Hammond y. Emery-Bird- 
Thayer Dry Goods Co., (Mo.) 240 SW 
170. See also infra § 704 text and 
note 16. 

95. See statutes and ordinances. 

96. Cal.—Whitelaw v. McGilliard, 
179 Cal, 349, 176. P 679. 

Colo.—Livingston v. Barney, 62 
Colo. 528, 163 P 863. 

Ind.—Wolf v. Vehling, 79 Ind. A. 
22), bod ON Bato. 

Iowa.—Carlson v. Meusberger, 200 
Iowa 65, 204 NW 482. 


Kan.— Hughes v. Hudson-Brace 


$e 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Motor Co., 111 Kan. 397, 207 P_795. 
Mo.—Schreiber v. Bahr, 211 Mo, A. 

504, 244 SW 957. 

Y.—Goldman v. Stern, 238 N. Y. 


180, 144 NE 494; Essig v. Lumber 
Operating, ete., Co., 183 App. Div. 
198, 170 NYS 192; Johnstone v. 


Stroock, 201 NYS 705. 

S. C.—North State Lumber Co, v. 
Charleston Cons, R., etc., Co. 115 S. 
C. 267, 105 SE 406. 

Wash.—Bullis v. Ball, 98 Wash. 
342, 167 P 942. ; 

Wis.—Wagner v. Larsen, 174 Wis. 
26, 182 NW 336. 2 

Ont.—Kidd v. Lea, 10 OntWN 2165. 

Que.—McCaskill v. Paquin, 60 Que. 
Super. 162. 

[a] Curve in parkway.—Plaintiff 
was driving south along P parkway, 
intending to continue to the south 
along a roadway which opened from 
P parkway into a boulevard. At the 
point where this roadway opened, P 
parkway itself turned in a wide curve 
to the west. Defendant was driving 
east on P parkway, intending to turn 
north at the curve and continue ina 
northerly direction. Plaintiff was 
proceeding at about fifteen miles an 
hour and when about thirty to thirty- 
five feet north of the curve she no- 
ticed defendant’s car proceeding at 
about twenty-five miles an hour and 
about one hundred and twenty-five 
feet from the intersection of P park- 
way and the road opening from it. 
The roadway itself was between 
seventy-five and ninety feet in width, 
and since the point of collision was 
near the middle of the road, it was 
clear that when plaintiff first saw 
defendant’s car plaintiff was between 
sixty and eighty. feet from the point 
of intersection and defendant about 
one hundred and twenty-five feet 
from that point. On observing de- 
fendant’s car plaintiff speeded up a 
bit, and did not look at defendant’s 
car again until the two cars were 
nearly in collision. It was held that 
“On this state of facts, it is difficult 
to understand on what theory or 
basis a finding of negligence on the 
part of the plaintiff can be predi- 
cated, or absence of negligence on the 
part of the defendant. Plaintiff 
manifestly had every reason to ex- 
pect that she could safely pass across 
defendant’s line of progress before 
defendant arrived at the intersection, 
and might thus be said to have had 
the natural right of way. If, how- 
ever, there were any doubt on this 
subject, and the situation could be 
regarded as one where there was any 


reasonable chance of collision, plain- 
tiff undoubtedly had the statutory 
right of way by virtue of Traffic 
Regulations, § 15, of the City of New 
York at that time in force.” John- 
stone v. Stroock, 201 NYS 705, 706. 

97. Feore v. Trammel, 212 Ala. 
325, 102 S 529; Ray v. Brannan, 196 
Ala. 113, 72 S 16; Varley v. Columbia 
Taxicab Co., (Mo.) 240 SW 218; Pet- 
ring v. Albers, (Mo. A.) 241 SW 452; 
Freeman v. Green, (Mo. A.) 186 SW 
1166; Joseph v. Larkworthy, 15 Oh 
NPNS 561. 


ares See infra § 704 text and note 
99. Cal.—Mathes. vy. Aggeler, etc., 
Seed Coy ,179 Caly 697, 11785 Py aidos 


Commonwealth Ins. Co. v. Riverside- 
Portland Cement Co., 69 Cal. A. 165, 
230 P 995; Grillich v. Weinshenk, 64 
Cal. A. 474, 222 P 160; Vickerson v. 
Standard Auto Sales Co., 64 Cal. A. 
287, 221 P 392; Whitworth v. Jones, 
58 Cal. A,.-492,. 209. P 60) Etill! axe 
Jacquemat, 55 Cal. A. 498, 203 P 
1021; Cooper v. Vucinich, 54 Cal. A. 
166, 201 P 351; Howard v. Worthing- 
ton, 50 Cal. A. 556, 195 P 709; Kin- 
ney Vv. King, 474Cal.. A.:.390,7 1903 2 
834; Lawrence vy. Goodwill, 44 Cal. A. 
440, 186 P 781; Ward y. Gilda, 44 Cal. 
A. 380, 186 P 612. 

Colo.—Rosenbaum y. Riggs, 75 
Colo. 408, 225 P 832; Golden Eagle 
Dry Goods Co. v. Mockbee, 68 Colo. 
312, 189 P 850; Colorado Springs, etc., 
Pee v. Cohun, 66 Colo. 149, 180 P 

Conn.—Friedman vy. Cunningham, 
104 Conn. 737, 182 A 401; Lamke v. 
Harty Bros. Trucking Co., 96 Conn. 
505, 114 A 533; Bettilyon v. GC. E. 
Smith & Son, Inc., 96 Conn. 16, 112 A 
649; Neumann vy. Apter, 95 Conn. 695, 
112 A 350, 21 ALR 970. 

Ill.—Darling v. Yellow Cab Co., 238 
Ill. A. 326; Fisher v. Johnson, 238 
Ill, A. 25; Salmon v. Wilson, 227 Ill. 
A. 286; Partridge v. Eberstein, 225 
Hil, A. 209; Lenartz v. Funk, 224 Ill. 
A. 180. 

Iowa.—Roe v. Kurtz, 210 NW 550; 
McGue v. Moser, 196 NW 988; Pil- 
grim v. Brown, 168 Iowa 177, 150 
NW 1. 


Kan.—Shepherdson v. Storrs, 114 
Kan. 148, 217 P 290. 
Ky.—wW hite Swan Laundry v. 


Boyd, 212 Ky. 747, 279 SW 345; Ken- 
tucky Livery Co. v. Meyers, 196 Ky. 
822, 245 SW 882. 

La.—Dameron Pierson Co. v. Staf- 
ford, 1 La. A. 506; Bianchi v. Mussa- 
chi, 1 La, A. 291. ‘ 
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along certain designated highways! or avenues or 
streets,” along main thoroughfares,® 
on which there are street car tracks.* 

The purpose of all such regulations is to promote 
safety at intersections,> and to prevent collisions® 


and the stoppage of traffic.’ 


[§ 704] (b) Construction and Effect of Regula- 


tions. It has been held that the 


Me.—Dansky v. Kotimaki, 125 Me. 
72, 130 A 871. 

Md. —Taxicab Co. v. Ottenritter, 135 
A 587; Chiswell v. Nichols, 137 Md. 
291, 112 A 363; Buckey v. White, 137 
Mdsel 24, lid) A777. 

Mass.—McCarthy v. Beckwith, 246 
Mass. 409, 141 NE 126. 

Mich.—Arvo vy. Delta Hardware Co., 
231 Mich, 488, 204 NW 134. 

Minn.—Primock v. Goldenberg, 161 
Minn, 160, 200 NW 920, 37 ALR 484; 
Holman y. Ivins, 150 Minn. 285, 184 
NW. 1026, 21 ALR 964; Lindahl v. 
Morse, 148 Minn. 167, 181 NW 3823; 
Rosenau y. Peterson, 147 Minn. 95, 
179 NW 647; Gibbs v. Almstrom, 145 
Minn. 35, 176 NW 173. 

Mo.—Wengert v. Lyons, (A.) 273 
SW 1438; White v. Pupillo, (A.) 263 
SW 1011; Mueller v. Holecamp, (A.) 
260 SW 118. 

Nebr.—Thrapp v. Meyers, 114 Nebr. 
689, 209 NW 238, 47 ALR 585. 

N. J.—Healey v. Braested, 98 N. J. 
L. 520, 120 A 12; Zanzonico v. Yel- 
low Cab Co., (Sup.) 133 A 84; Carero 
v. Breslin, (Sup.) 128 A 883; Halpin 
v. Tillou, (Sup.) 126 A 665. 

N. Y.—Metzger v. Cushman’s Sons, 
Inc., 2438 N. Y. 118, 152 NE 695; Shir- 
ley v. Larkin Co., 239 N.Y. 94, 145 
NE 751; Ward v. Clark, 232 N. Y. 
195, 133 NE 443; McCrossen v. Moor- 
head, 205 App. Div. 497, 200 NYS 581 
[app. dism 236 N. Y. 644 mem, 142 
NE 318 mem]; Dickes v. New York 
Tel. Co., 189 NYS 99. 

N. D.—Pederson v. O’Rourke, 209 
NW 798. 

Or.—Ramp vy. Osborne, 115 Or. 672, 
239 P 112. 

Pa.—Cleary v. Quaker City Cab Co., 
285 Pa: 241, 132° A 185; Davis v. 
American Ice Co., 285 Pa. 177, 131 A 
720; Gray v. Ohio Grease Co., 283 Pa. 
461, 129 A 456; Kuneck v. Conti, 277 
Pa, 455,°121 A 324; Black v. Mark, 
273. Pa. 138,116 A 656; Weber v. 
Greenebaum, 270 Pa. 382, 113 A 413; 
Coleman v. Patton, 84 Pa. Super. 555; 
Uhler v. Jones, 78 Pa. Super. 313. 

R. I.—Simonelli v. Beswick, 133 A 


435. 

Ss. C.—Strickland y. Moskos, 131 8. 
C. 247, 127 SE 265, 

Ss. _D.— Mills v. Dakota Power Co., 
44 S. D. 451, 184 NW 261. 

Tex._-Magnolia Petroleum Co. v. 
Dukes, (Civ. A.) 269 SW 819. 

Utah.—Collins v. Liddle, 247 P 476. 

vVt.—Lachance v. Myers, 98 Vt. 498, 
129 A 172. 

Va.—McGowan v. Tayman, 144 Va. 
358, 132 SE 316; Virginia R., etc., Co. 
v. N. H. Slack "Grocery Co., 126 Va. 
685, 101 SE 878. 

' Wash. —Hoyt v. Wilson, 132 Wash. 
428, 231 P 947; Groeschell v. Wash- 
ington Chocolate Co., 128 Wash. 589, 
224 P19; Sliter v. Clark, 127 Wash. 
406, 220 Pp 785; Hullin v. Seattle Taxi- 
cab ECO, 119. Wash. 311, 205 P 403; 
Romano v. W..S. Dulmage Motor Co., 
119 Wash. 347, 205 P 8; Greater Mo- 
tors Corp. v. Metropolitan Max’ ior, 
115 Wash. 451, 197 P 327; Chilberg 
Vv, einige 109 Wash. 90, 186 P 272. 
Va.—Burdette v. Henson, 96 W. 
vay 31, 122 ‘SE 356, 36 ALR 489. 

Wis.—Dormeyer v. Hall, 212 NW 
257; Balvoll v. Pinnow, 489 Wis. 5aD, 
208 NW 466; Peterson v. Simms, 189 
Wis. 517, 208 NW 264; Day v. Pauly, 
185 Wis. 189, 202 NW 363; Bratonja 
Vv. Wisconsin Ice, etc., Co., 182 Wis. 
216, 196 NW 244: Mitchell v Ray- 
‘mond, 181 Wis. 591, 195 NW_ 855; 
Bertschy v. Seng, 181 Wis, 6438, 195 
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eetcomer 
or along streets | 


term ‘‘intersec- 
NW 854; Heintz v. Schenck, 176 Wis. 
562, 186 NW 610; Glatz v. Kroeger 
Bros. Co., 168 Wis. 635,:170 NW 934. 
_ Man.—Carter v. Vadeboncoeur, 32 
Man. 102, 66 DomLR 118, [1923] 2 
WestWkly 405. 

Ont.—Hanley v. Hayes, 55 Ont. L. 


361, [1925] 83 DomLR 782; Michaotn- 
ski v. Carr, 26 OntWN 97; Honor v. 
Bangle, 19 OntWN 380. 


Sask.—Wallace v. Viergutz, 13 
Sask. L..251, 52 DomLR 7038, [1920] 
2 WestWkly 333. 

“Other things being equal... the 


driver approaching from the right 
has the superior right if both par- 
ties reach the intersection simul- 
taneously.” Howard v. Worthington, 
50: Cal. A! 556; 561, 195 PB 709. 

[a] Rationale of regulation.—(1) 
“Since the rules of the road in cities 
require every vehicle to travel on the 
right hand side, the right hand car, 
when both are at or near the border 
of the street intersection, will be 
much nearer the intersection of the 
tracks of the two cars, the point of 
possible collision, than the left hand 
car will be.” Golden Eagle Dry 
Goods Co. v. Mockbee, 68 Colo. 312, 
314, 189 P 850. . (2) “The driver on 
the right enters into the actual area 
of the intersection at the very point 
of collision if one is to take place, 
while the one on the left enters it 
while still the width of the street 
away from that point. It is neces- 
sary that the question of precedence 
shall be determinable while the ve- 
hicles are approximately at equal 
distance from the point of possible 
ecollision.”” Hughes vy. Hudson-Brace 
Motor Co., 111 Kan. 397, 401, 207 P 
TONS. 

[b] A bicyclist may be entitled to 
the right of way under this rule. 
Zanzonico v. Yellow Cab Co., SS J. 
ae 133 A 84. 

1. Kiefer v. Fink, 236 Mich. 274, 
210 NW 205; ' Pline v. Pafsons, 231 
Mich. 466, 204 NW 131. 

[a] A vehicle on a state trunk 
line highway has the statutory right 
of way over a vehicle on an inter- 
secting highway. Kiefer v. Fink, 236 
Mich, 274, 210 NW 205; Pline v. Par- 
sons, 231 "Mich. 466, 204 NW 131. 

2. Seager v. Foster, 185 Iowa 32, 
169 NW 681; Pline v. Parsons, 231 
Mich. 466, 204 NW 131; Bruce v. 
Ryan, 138 Minn. 264, 164 NW 982. 

[a] Effect of general law on traf- 
fic ordinance.—A traffic ordinance 
providing that vehicles on certain 
designated streets shall have the 
right of way over vehicles on inter- 
secting streets is not abrogated by a 
motor vehicle law which contains no 
such provision. Bruce vy. Ryan, 138 
Minn. 264, 164 NW 982. 

3. See statutes and ordinances. 

{a] “The ordinance means that 
when two vehicles are approaching 
a street intersection, one on the main 
thoroughfare and the other on the 
intersecting street, that the one on 
the intersecting street must give way 
to the one on the main thoroughfare; 
but, if there is no car on the main 
thoroughfare sufficiently near to de- 
mand this right of way, 
ordinance has no application what- 
ever, and has nothing to do with the 
case. In other words, a car driven 
on an intersecting street, seeing a car 
approaching at such a distance that 
it may turn in safety upon the main 
thoroughfare, is not compelled to 
stop and wait until the distant car 


then the: 
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as used in a statute with respect to the right 
of way as between vehicles approaching an inter- 
section at approximately the same time means the 
entire space which is common to the two intersect- 
ing highways,® and the same meaning has been at- 
tached to the phrase 
used in such a statute. 


“point of intersection’’ as 
So, also, a statute requiring 


that ‘‘drivers when approaching highway intersec- 


has reached and passed the point of 
intersection; nor does this ordinance 
relieve the driver upon the main thor- 
oughfare from the broad require- 
ments of section 13438a, prohibiting 
the operation of an automobile or 
vehicle upon any public highway in 
the city of Cleveland recklessly or 
negligently, or at a rate of speed 
or in a manner so as to endanger or 
to be likely to endanger the life or 
limb or property of any person. The 
driver of a car on an intersecting 
street, when turning his car into a 
main thoroughfare, has the right to 
presume that the driver of an ap- 
proaching car on the main thorough- 
fare is operating his car at a lawful 
speed and with due care and that 
such car and all its safety appliances 
and equipments are fully under the 
control of the driver.” Bramley | Vv. 
Dilworth, 274 Fed. 267, 273. 

4 Stern v. Yellow Cab_ Co., 
2 lia. A’ 278. 

5. Roe v. Kurtz, ey hos 210 NW 
550, 551; Brillinger v. Ozias, 186 App. 
Div. 221, 174 NYS 282; Ramp v. Os- 
borne, 115 Or. 672, 239 P 112; McCas- 
kill v. Paquin, 60 Que. Super. 162. 

“The purpose of the statute is to 
prevent, and not to license, negli- 
gence, and to, so far as_ possible, 
make street intersections zones of 
safety and not of danger.” Roe vy. 
Kurtz, supra. 

{a] General traveling public pro- 
tected.— ‘This is a rule more or less 
arbscrary, the motive of which is. to 
protect not only the persons imme- 
diately operating automobiles, but 
also the persons who might be af- 
fected by the collision, including the 
general traveling public.” Ramp v. 
Osborne, 115 Or. 672, 690, 239 P Fae. 

[b] “Observance of such a regula- 
tion is necessary for public safety. io 
Brillinger v. Ozias, 186 App, Div. 221, 
224, 174 NYS 282. 

6 Kinney v. King, 47 Cal. A. 390, 
190 P 834; Ramp v. Osborne, 115’ Or. 
672, 239 P 112; Weber v. Greene- 
baum, 270 Pa. 382, 113 A 413; Bullis 
v. Ball, 98 Wash. 342, 167 P 942. 


When 


Wh McGowan Vv. Tayman, 144° Va. 
358; 132 SE 316. 

8. See supra § 689. 

9. Fournier v. Zinn, (Mass.) 154 


NE 268, 269. 

“This point of intersection was de- 
termined and’ fixed by the statute; 
it was the space common to Packard 
and ‘Lincoln streets where they 
crossed each other, the area within 
that rectangle was the intersecting 
point mentioned in the statute. It 
was this point of intersection of the 
two ways and not the ‘point where 
the paths of the two automobiles 
would cross each other that the stat- 
ute established as the point of in- 
tersection, at which point the vehicle 
on the plaintiff's right had the right 
of way.” Fournier v. Zinn, supra. 

[a] Reason for construction. — 
“The driver on the right of one ap- 
proaching the intersection may desire 
to go on in a direct line or turn to 
the right or to the left; where one 
street intersects but does not cross 
the other, the driver may intend to 
stop his vehicle. It may be ‘nétes- 
sary, for him to deviate from a direct 
course in order to turn into ‘the in- 
tersecting street. All these contin- 
gencies are given some assurance of 
safety if the statute is construed as 
we have indicated. This construction 
we consider in the interest of safety. 
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tions, shall look out for and give right-of-way to | occur,!? and that a vehicle which, in turning to the 


vehicles on their right, simultaneously approaching 
the given point’’ has been held to refer to the im- 
tersection itself and not to a point within the in- 
tersection, so that the car which first enters the 
intersection has the right of way over the other car 
regardless of the direction from which it is ap- 
proaching.1° On the other hand, however, it has 
been held that under a statute referring to the 
right of way at an ‘‘intersection’’ the point to be 
regarded in determining the respective rights is the 
point of intersection of the paths of the particular 
vehicles.11 Under a statute providing that the op- 
erator of an automobile shall yield the right of 
way at the intersection of their paths to an auto- 
mobile approaching from the right unless such au- 
tomobile approaching from the right is further 
from the intersection of their paths than the au- 
tomobile approaching from the left, it has been 
held that the question as to who has the right of 
way is determined when the vehicle approaching 
from the right enters the intersection of the street 
or crosses the curb line, and at that point the vehi- 
cle approaching from the right has the right of 
way unless the vehicle approaching from the left 
is nearer to the point at which the collision would 


left, has violated a statute requiring a vehicle sc 
turning to keep to the right of the center of the 
intersection cannot invoke the statute as conferring 
upon it the right of way over another vehicle which 
is on its own proper side of the street.** 

Highways not running according to cardinal 
compass points. A regulation fixing the right of 
way according to the compass direction of travel is 
not limited in its application to exact courses but 
applies to approximate courses,'* although it cannot 
apply to highways whose direction is midway be- 
tween the directions designated.'® 

Vehicles traveling in opposite directions. A stat- 
ute providing that at highway intersections an au- 
tomobile approaching from the right has the right 
of way is not applicable where two automobiles 
approach each other from opposite directions.1é 

Where a boulevard has two separate roadways, 
separated by a park in the center, one of which 
is reserved for traffic in each direction, such boule- 
vard is, in practical effect, two separate streets, 
separated by a park, for the purpose of construing 
a right of way statute, and where such boulevard 
is crossed by another street, there are in effect two 
intersections to each of which the statute applies.17 


It tends to check confusion and 
lessen the peril to drivers of vehicles 
-at intersecting streets at night as 
well as in the daytime, whether the 
view is obstructed or open, and ac- 
cords to one approaching from an- 
other’s right a place of some com- 
parative safety.” Fournier v. Zinn, 
(Mass.) 154 NE 268, 269. 

10. Hoyt v. Wilson, 132 Wash. 423, 
.231 P 947; Groeschell v. Washington 
Chocolate Co., 128. Wash, 589, 224 P 
i) 


{a] Reason for rule.—‘“If it were 
otherwise it would be almost impos- 
sible to pass under conditions of 
heavy traffic where there are broad 
street intersections.” Groeschell v. 


Washington Chocolate Co., 128 Wash.’ 


589, 590, 224 P 19. 
11.  Bertschy: v. 
643, 195 NW. 854, 
[a] Reason for .construction. — 
“We deem it our duty to give such a 
statute a construction that will make 
it reasonable, practical, and applica- 
ble under all ':situations on public 
highways where vehicles are about 
to cross each. other’s path, a con- 
struction which will be as applicable 
where such highways cross diago- 
nally as where at right angles; where 
one may be much broader than the 
other;. or where one highway but 
runs into and does not cross the 
other; a construction which will meet 
the many instances where proper 
driving may require that neither ve- 
hicle cross the intersection spot of 
the centers of the highways at all, 


Seng, 181 Wis. 


or where one or both shall continue. 


on the right-hand side of the high- 
way on which such respective vehi- 
cles are traveling. The point, there- 
fore, which must be regarded as the 
one from which the question as to 
whether the statutory requirement 
has been complied with must be de- 
termined is the point of intersection 
of the paths of the respective vehi- 
cles rather than any fixed particular 
spot in such highways. We hold, 
therefore, that this statute must be 
so construed to require that, as the 
respective vehicles approach and 
within a reasonable distance from 
such future crossing point of their 
paths on a public highway or high- 
ways, the driver of the automobile 
approaching from the left must yield 
the right of way to the other vehi- 


cle.” Bertschy v. Seng, 181 Wis. 643, 
646,.195 NW 854, 

12. Vickerson v. Standard Auto 
Sales Co:, 64 Cal. A. 287, 290, 221 P 
392; Whitworth v. Jones, 58 Cal. A. 
492, 209 P 60. 

“Where the intersection is square, 
that is to say, where the two inter- 
secting streets are of the same width, 
under the rule as we have stated it, 
the vehicle approaching from the 
right would have the right of way 
unless the vehicle approaching from 
the left had passed the center of the 
intersection before the vehicle ap- 
proaching from the right entered the 
intersection, or passed the curb line. 

. And bearing in mind the rule 
that requires a driver to travel on 
the right-hand side of the street, each 
vehicle. having the right of way in 
the first half of the street is com- 
pelled to yield the right of way in 
the second half of the street as it 
crosses. From the last considera- 
tion it is also obvious that the ques- 
tion of the right of way only relates 
to the quarter of the intersection in 
which the paths of approaching ve- 
hicles intersect.” Vickerson vie 
Standard Auto Sales Co., supra. 

[a] Such a statute has no appli- 
cation in a case where there is no 
testimony as to the practical paths 
for automobiles to travel in crossing 
the intersection where the collision 
occurred. Waxman v, Jennings, 72 
Cals Aq (671) 238 P98. 

13. Towne v. Godeau, 70 Cal. A. 
148, 232 P 1010. 

[a] Application of rule.—Where 
defendant’s vehicle was proceeding 
on the east side of the street and 
plaintiff on his motor cycle was 
traveling south on the west side of 
the street, and on reaching an inter- 
section defendant’s vehicle turned 
west and in so doing cut the corner 
instead of going to the right of the 
center of the intersection, and a col- 
lision occurred near the southwest 
corner of the intersection, it was 
held that the driver of defendant’s 
vehicle was negligent and that such 
vehicle did not have the right of way 
over defendant. Towne vy. Godeau, 
70 Cal. A. 148, 232 P 1010. 

14, Goldman v. Stern, 238 N. Y. 
180, 144 NE 494, 

{a] Illustration.—Where a street 
running north sixty-nine degrees east 


is crossed by another running north 
twenty-one degrees west, the latter 
street is the more nearly north and 
south, and a motor vehicle on it is 
entitled to the right of way at the 
intersection over a vehicle ap- 
proaching on the other street. Gold- 
Ae v. Stern, 238 N. Y. 180, 144 NE 

15. Miller v. Weck, 186 Ky. 552, 
217 SW 904. 

[a] 
hicles going in an easterly or west- 
erly direction the right of way over 
vehicles going in a northerly or 
southerly direction cannot apply at 
an intersection of two streets one of 
which runs practically northeast and 
southwest and the other northwest 
and southeast. Miller v. Weck, 186 
Ky. 552, 217 SW 904. 

16. Webber v. Park Auto Transp. 
Co., 188. Wash. 325, 332, 244 P 718, 
720, 47 ALR 590 (“But, when auto- 
mobiles approach each other from op- 
posite directions, neither is on the 
right of the other. That condition 
can ‘arise only when one of them 
changes its course. It may be that 
when the course of the automobile 
of the respondents was changed from 
a northerly to a westerly diréction 
the condition arose, but, if so, the 
change placed the stage on the right, 
not the respondents, and, if the stat- 
ute then became applicable, it was 
the duty of the respondents to yield 
ee sient 4 pane ny the duty of the 

river o es e’). Se 
§ 703 note 94, a ee 

17. Bartlett v. Hammond, 76 Colo. 
171,230 P1209; Heintz iy. Schenck, 
176 Wis. 562, 186 NW 610. 

[a] Application of rule.—Plaintiff 
was driving west on the northerly 
part of K Boulevard, which was a 
wide street separated by a parkway 
in the center, the northern half of 
which was reserved for west-bound 
traffic and the southern half for east- 
bound traffic. Defendant was driving 
north on M Avenue, an intersecting 
street. The cars came into collision, 
and in the resulting action plaintiff 
claimed the benefit of a statute pro- 
viding that at intersections the driver 
approaching from the right had the 
right of way, while defendant claimed 
that he was justified in proceeding 
across because he was the first to 
enter the intersection, in that he 
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Vehicle on highway of superior class. A statute 
providing that the operator of a vehicle shall yield 
the right of way at the intersection of their paths 
to a vehicle approaching from the right unless the 
latter vehicle is further from the point of the in- 
tersection of their paths than the first named ve- 
hicle, and providing further that a vehicle being 
operated on any intercounty seat highway, desig- 
nated state highway, boulevard, or street designated 
by ordinance as being equal in importance to a 
boulevard, shall not be required to observe this 
regulation at points where any such highway inter- 
sects any other highway of a lesser class, does not 
give the operator of a vehicle approaching from the 
right any greater rights because he happens to be 
on a highway of a superior class.18 

A municipal ordinance regulating traffic is, of 
course, limited in its operation to the municipality 
and has no effect outside thereof.19 

One who approaches an intersection on the wrong 
side of the highway is not entitled to the benefit 
of a regulation giving the right of way to vehicles 
approaching in a certain relative direction.?° So 
also, a rule that the motor vehicle first entering a 
street intersection and making a turn therein has 
the right of way over another vehicle subsequently 
entering the intersection applies only in favor of 
a vehicle entering the intersection from the proper 
side of the street and making the turn in a proper 
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manner.*+ 

Street cars are vehicles within the meaning of a 
statute regulating the right of way between vehi- 
cles”? unless excluded from the operation thereof 
expressly or by clear implication.?° 

The common-law rules applicable to negligence 
are not abolished by a statute regulating the right 
of way at intersections, but such a statute merely 
furnishes an additional factor to be considered in 
determining negligence as between users of the 
highway.”° 

Where traffic officer in charge. A general regu- 
lation giving the right of way to vehicles proceed- 
ing in a certain direction is inapplicable in a con- 
gested district in charge of a traffic officer where 
another regulation requires all drivers to obey traffic 
officers at intersections.?°® 

[§ 705] (3) Relative Rights and Duties of Driv- 
ers—(a) Driver Proceeding in Favored Direction— 
aa. In General. The driver proceeding in the fa- ~ 
vored direction has the right of way as against 
another car traveling in the disfavored direction 
which, if driven at a lawful speed, will not enter 
the intersection until after he has done so.77 He 
has the right to assume that persons approaching 
in the disfavored direction at approximately the 
same time will recognize his right of way and yield 
him a free passage in front of them,?* even though 


reached the south line of K Boule- 
vard before plaintiff crossed the east 
line of M Avenue. It was held that 
defendant should have yielded, as 
plaintiff had the right of way, be- 
cause the intersection protected by 
the statute, in the case before the 
court, was the intersection of the 
northerly part of K Boulevard with 
M Avenue. Heintz v. Schenck, 176 
Wis. 562, 186 NW 610. 

18. Mann v. Woodward, 217 Ky. 
491, 497, 290 SW 333, 385 (“All, that 
the statute means is that the operator 
of a vehicle approaching from the left 
shall yield the right of way to a ve- 
hicle approaching from the right un- 
less the latter is further from the 
point of intersection, but that this 
requirement Shall not be observed by 
the, operator of the vehicle approach- 
ing from the left if he is on a high- 
way, boulevard or street of a su- 
perior class. In view of this con- 
struction, it is at once apparent that 
appellant’s attempt to plead in the 
second paragraph of the answer that 
he was entitled to the right of way 
over appellee because he was on a 
highway of a superior class was 
wholly unavailing. The only way 
that he could plead such a right was 
to allege facts showing that he was 
on appellee’s right, and was nearer to 
the intersection than appellee’’). 

19. Miller v. Weck, 186 Ky. 552, 
217 SW 904. 

20. Nash v. Victoria, 27 B. C. 487, 
[1919] 3 WestWkly 1058. 

{a] Reason for rule.—‘“In constru- 
ing the by-law, as to the duty of a 
person so approaching an intersec- 
tion of another street, I think that he 
is only required to observe the rights 
of those who are approaching him on 
the left and lawfully using the high- 
way. As the driver of the motor- 
truck was not complying with the 
rules of the road, I do not think he 
was entitled to the right of way. 
The provision is a good one, and 
tends towards safety in motor traf- 
fic. The party approaching the in- 
tersection is able to See a motor com- 
ing up on his left on the opposite 
side of the street he is approaching, 
but, as' in this case, if such motor 
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be driven on the wrong side, his view 
would be obstructed until the cor- 
ner was reached. So, in my opinion, 
the by-law has no application in 
this case.’’ Nash v, Victoria, 27 B. 
C. 487, 490, [1919] 3 WestWkly 1058 
(decided under English rule of keep- 
ing to the left then prevailing in 
British Columbia, but now _ super- 
seded). 

21. Zuccone v. Main Fish Co., 104 
Wash. 441, 177 P 314. 

[a] The rule does not apply where 
the vehicle first entering the inter- 
section enters from the wrong side 
of the street and swings first to the 
right as if to cross over to the right- 
hand side and then. suddenly and 
without warning makes a turn to 
the left, thus misleading the driver 
of the other vehicle. Zuccone v. Main 
Fish Co., 104 Wash. 441, 177 P 314. 

22. Syck v. Duluth St. R. Co., 146 
Minn. 118, 177 NW 944, 

[a] Reason for rule.—‘When the 
legislature enacted this amendment 
or addition to the traffic law, it had 
in mind this equality or parity of 
rights of all the different vehicles at 
street intersections and meant to pre- 
scribe a rule for the street car as 
well as for the automobile and team. 
Its observance by all alike makes for 
safety, for the driver or operator of 
every vehicle knows that it is his 
duty to yield to the ones approaching 
the intersection from his right, and 
hence he should be especially on the 
lookout for travelers coming from 


thence and who might be in a position | 


to claim the right of way under this 
traffic rule. In crossing street inter- 
sections, there is no perceivable rea- 
son why the same regulation should 
not govern street cars and other ve- 
hicles. Street cars are stopped or 
slowed down about as readily as any 
other vehicle of equal speed operated 
upon city streets. The more univer- 
sal the application of the regulation 
can be made, the better will the ob- 
ject of the legislation, namely, public 
safety and convenience, be pro- 
moted.”’ Syck v..Duluth St. R.)Co., 
146 Minn. 118, 121, 177 NW 944, 

[b] “Cases involving the law of 
the road for passing or meeting ve- 


hicles do not appear to us to bear 
upon the question in hand, for in the 
very nature of things such regula- 
tion cannot affect vehicles operat- 
ing along fixed tracks.” Syck v. Du- 
luth St RR. Co, 146. Minn’ di3) i225 
177 NW 944. 

23. Louisville R. Co. v. Everett, 
199 Ky. 33, 250 SW 103; Syck v. Du- 


luth St R. Co., 146 Minn. ‘118, 177 
NW 944. 
[a] A statutory definition of the 


word “vehicle” excluding “such ve- 
hicles as travel exclusively on rails’ 
excludes street cars from the opera- 
tion of another provision of the same 
Statute as to the right of way be- 
tween vehicles. Louisville R. Co. v. 
Everett, 199 Ky. 33, 250 SW 103. 

24 Paulsen v. Klinge, 92 N. J. L. 
99) 1.014 A915: 

25. Paulsen v. Klinge, supra. 

26. North State Lumber Co. v. 
Charleston Cons. R., etc., Co.; 115 S. 
C. 267, 105 SE 406. 

27. Peterson v. O’Rourke, (N. D.) 
209 NW 798; Wood v. Lawrence, 122 
Wash. 698, 210 P 1938. 

28. Cal.—Towne v. Godeau, 70 Cal. 
A. 148, 232 P 1010; Commonwealth 
Ins. Co. v. Riverside-Portland Cement 
Co.,969\ Cal. A. 165, 230 P2990.) Ludd 
v. Webster, 50 Cal. A. 743, 195 P 929. 

Ill.—Partridge v. Eberstein, 225 Ill. 
A. 209. 

Ind.—Elgin Dairy Co, v. Shepherd, 
183 Ind. 466, 108 NE 234, 109 NE 
353; Mayer v. Mellette, 65 Ind. A. 54, 
114 NE 241. 

Iowa.—Roe v. Kurtz, 210 NW 550; 
Carlson v. Meusberger, 200 Iowa 65, 
204 NW 432. 

La.—Belden v. Roberts, 3 La. 
338; Norwich Union Indemn. Co. 
Cohen, 1 La. A. 512, 

Me.—Richard vv. 
524, 

Minn.—Primock y. Goldenberg, 161 
Minn. 160. 200 NW 920, 37 ALR 484; 
Klare v. Peterson, 161 Minn. 16, 200 
NW 817. 

Mo.—Schreiber vy. Bahr, 211 Mo. A. 
504, 244 SW 957; Freeman v. Green, 
(A.) 186 SW 1166. 

Nebr.—Barrett v. Alamito Dairy 
Co., 105 Nebr. 658, 181 NW 550, 21 
ALR 966. 
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this requires them to slow down,” and, under ordi- 
nary circumstances, may act upon such assumption 
and proceed on his way across the intersection.°° 
A fortiori, the driver proceeding in the favored di- 
rection may proceed when the other 
acted as to indicate an intention to 


right of way,*! and in such case he 
32 


crease his speed in order to cross 


N. J.—Rabinowitz v. Hawthorne, 
89 Ni J. Li, 308, 98 Ay 315) 


N. Y.—Friedman v. Ruggiero, 123. 


Misc. 919, 206 NYS 693. 

N. D.—Peterson v. O’Rourke, 
NW 798. 

Va.—Bryant v. Fox, 135 Va. 296, 
116 SE 459. 

Wash.—Sliter v. Clark, 127 Wash. 
406, 220 P 785; Noot v. Hunter, 109 
Wash. 343, 186 P 851. 

Wis.—Carson v. Green Cab Co., 186 
Wis. 566, 203 NW 394; McCaffrey v. 
Automobile Liability Co., Ltd. 176 
‘Wis. 230, 186 NW 585; Glatz v. Kroe- 
ger Bros. Co., 168 Wis. 635, 170 NW 
934; Sutter v. Milwaukee Bd. of Fire 
Underwriters, 164 Wis. 532, 160 NW 
57, 1034. 
ig Mana W eles v. Harper, 17 WestLR 

Ont.—Kidd v. Lea, 10 OntWN 216. 

{a] Driving past tunnel exit.—In 
a city where north-bound and south- 
bound traffic had the right of way, 
plaintiff was driving south on the 
western roadway, reserved for south- 
bound traffic, of an avenue divided 
into two separate roadways by a 
stone viaduct. At an intersecting 
street the viaduct was pierced by 
tunnels used for west-bound and east- 
bound vehicular traffic. As plaintiff 
approached this street he blew his 
horn and looked to the east but 
saw nothing, but when practically op- 
posite the dividing wall between the 
two vehicular tunnels the rear of his 
car was.struck by defendant’s auto- 
mobile, going west, as it emerged 
from the northerly tunnel. At the 
time of the accident plaintiff was 
traveling at a speed of from thirteen 
to sixteen miles per hour. It was 
held that plaintiff was not guilty of 
contributory negligence as matter of 
law. Friedman v. Ruggiero, 123 Misc. 
919, 206 NYS 698. 

Anticipating violations of rules of 
the road generally see supra § 607. 
29. Commonwealth Ins. Co. 
Riverside-Portland Cement Co., 69 
Cala AweliGo mes Umb Ooo see rlM OC iv. 
Goldenberg, 161 Minn. 160, 200 NW 
920, 37 ALR 484; Kidd v. Lea, 10 Ont 

WN 216. 

30. Cal.—Commonwealth Ins. Co. 
v. Riverside-Portland Cement Co., 69 
Cal. A. 165, 230° P 995. 

Minn.—Carson v. Turrish, 140 Minn. 
445, 168 NW 349, LRA1918F 154. 

Nebr.—Thrapp v. Meyers, 114 Nebr. 
689, 209 NW 238, 47 ALR 585. 

N. J.—Carey v. Deems, 101 N. J. 
L. 419, 129 A 191; Ash v. Blanchard, 
(Sup.) 126 A 428. 

N. D.—Pederson y. O’Rourke, 209 
NW 798. ; 

Wash.—Sliter v. Clark, 127 Wash. 
406, 220 P 7865. 

[a] Traveling at proper speed. on 
right side of highway.—Where two 
vehicles are approaching a highway 
intersection simultaneously and the 
vehicle which has the right of way 
is traveling on the right-hand side 
of the road and within the statutory 
speed limit, the driver is not negli- 
gent as matter of law in proceeding 
without checking his speed. Sliter v. 
Clark, 127 Wash. 406, 220 P 785. 

[b] Other vehicle approaching 
rapidly.— Where plaintiff, having the 
right of way at an intersection, un- 
dertook to proceed across, although 
defendant’s car was ' approaching 
from her right, about one hundred 
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driver has so 
recognize the 
may even in- 
The right of 


and fifty feet away at a speed of 
about thirty to forty miles per hour, 
she was not guilty of contributory 
negligence as matter of law. Com- 
monwealth Ins. Co. v. Riverside- 
Portland Cement Co., 69 Cal, A. 165, 
230 P 995. 

31. Kiefer v. Fink, 236 Mich. 274, 
210 NW 205. 

[a] 
law.—Where plaintiff and defendant 
were approaching an _ intersection, 
plaintiff having the right of way, and 
both plaintiff and defendant reduced 
their speed and when plaintiff saw 
that defendant had reduced his speed 
he assumed that defendant intended 
to recognize his superior right and 
thereupon increased his speed to 
cross the intersection, he was not, as 
matter of law, guilty of negligence 
contributing to a resulting collision. 
Kiefer v. Fink, 236 Mich. 274, 210 NW 
205. 


ditions.®® 


Kiefer v. Fink, supra. 

33. U. S.—Bramley v. Dilworth, 
274 Fed. 267. 

Md.—Taxicab Co. v. Ottenritter, 135 
A 5877. 

Minn.—Carson v. Turrish, 140 Minn. 
445, 168 NW 349, LRAI918F 154. 

Mo.—Brooks v. Menaugh, 284 SW 
803; Howard, ete., Realty Co. v. Ber- 
man, 212 Mo. A. 401, 245 SW 606. 

N. J.—Spawn vy. Goldberg, 94 N. J. 
L. 335, 110 A 565; Paulsen v. Klinge, 
G2 IN. dis ero Os AN OOS 

N. Y.—Ward v. Clark, 232 N. Y. 
195, 133 NE 448; Rounds v. Fitz- 
gerald, 207 App. Div. 534, 202 NYS 
595 [aff 289 N. Y. 568 mem, 147 NE 
199 mem]; Schultz v. Nicholson, 116 
Misc. 114, 189 NYS 722. 


N. D.—Pederson vy. O’Rourke, 209 
NW 798. 
Oh.—Joseph v. lLarkworthy, 15 


OhNPNS 561. 

Pa.—Casey v. Hutchinson, 29 Pa. 
Dist. 649. 

Wash.—Foley v. Taylor, 121 Wash. 
401, 209 P 698; Oliver v. Taylor, 119 
Wash. 190, 205 P 746; Greater Motors 
Corp. v. Metropolitan Taxi Co., 115 
Wash. 451, 197 P 327; McDorman v. 
Dunn, 101 Wash. 120, 172 P 244, 

Wyo.—Garner v. Brown, 31 Wyo. 
Lid suee cisteben ta lait 

“While the ordinance gives the car 
on, the right the right of way, it is 
not an absolute right of way, but is 
conditioned on a lawful and reason- 
able use of the streets, and a proper 
regard for those who may approach 
on the left.” Pederson vy. O’Rourke, 
(N. D.) 209 NW 798, 800. 

{a] “The rule is not arbitrary and 
confers no absolute rights. It takes 
into account the exercise of reason- 


able judgment, the obligation of 
drivers of vehicles to have their ve- 
hicles under reasonable control at 


street crossings and the obligation 
to avoid inflicting injury upon an- 
other where it may be avoided in the 
exercise of reasonable care.’ Boston 
Ins. Co. v. Brooklyn Heights R. Co., 
1820 App Div. ols 9 eho Our Nees. ao 
[quot Blum v. Gerardi, 111 Misc. 617, 
182 NYS 297, 299]. 

[b] “he law of the road is not 
unyielding. It does not invariably 
give the vehicle to the right of the 
intersection the preference. Regard 
must be had to surrounding circum- 
stances.” Syck v. Duluth St. R. Co., 
146 Minn. 118, 122, 177 NW 944. 

{c] A relative right.—‘“The right 
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one proceeding in the favored direction is not, how- 
ever, absolute,?? in such sense that he is always 
justified in asserting and attempting to exercise the 
right of way,?* but it has been said that the right 
of way rule is a rule of doubt under balanced con- 
The fact that one is driving in the fa- 
vored direction does not warrant him in proceeding 
regardless of conditions or consequences®® or the 


of an automobile driver who has the 
right of way is not exclusive but is 
at all times relative, and subject to 
the common law doctrine that the 
right must be so used as not to in- 
jure another.’ Greater Motors Corp. 
v. Metropolitan Taxi Co., 115 Wash. 
451) Abd, hO Tak pois 

[d] Merely a convenient rule.— 
The right of way at intersections is 
little, if anything, more than a con- 
venient and usually fair rule of guid- 
ance for travelers, and it is not in 
any sense a fixed test of negligence. 
Carson v. Turrish, 140 Minn. 445, 168 
NW 349, LRA1918F 154. 

[e] Analogy to burden of proof.— 
“A right of way, like a burden of 
proof, will establish precedence when 
rights might otherwise be balanced. 
It helps us little when without it the 
balance would be unequal, A right 
of way might turn the scales if, 
when the plaintiff started to cross, 
the cars had been equidistant, or 
nearly so, from the point of the col- 
lision, due regard being had also for 
the speed of their approach. Even 
with) the distances what they were, 
it was an element which the triers of 
the facts were to consider in their 
estimate of conduct.’ Ward v. Clark, 
232) Na ¥. "195, 199; 133 Ney 4435 [rex 
189 App. Div. 344, 179 NYS 466]. 

tf] Right of way not exclusive 
but preferential only.—(1) Joseph v. 
Larkworthy, 15 OhNPNS 561. (2) 
“His right upon the highway is not 
exclusive, but at all times relative 
and still subject to the fundamental 
common-law doctrine, ‘Sic utere tuo 
ut alienum non ledas.? Nor was his 
right of way exclusive because he 
was on the right side of the road, as 
required by the traffic statute. The 
legislature did not contemplate by 
this enactment to confer a monopoly 
of way ad libitum upon a person in 
the posture of the defendant, regard- 
less of existing conditions and the 
distance he was from the intersecting 
street into which others were pro- 
ceeding.” Paulsen v. Klinge, 92 N. 
J. Li, 99, 100, 104° A 95. 

34. Halpin vy. Tillou, (N. J. Sup.) - 
126 A 665. F 

[a] Right of way and right to 
exercise same distinguished.—‘‘The 
plaintiff Halpin, Jr., was approaching 
the intersection from the right of the 
defendants’ car. Under the provi- 
sions of the Road Law (Laws 1915, 
c. 156 § 4), therefore, he had the right 
of way over the defendant Tillou, 
Jr., and the fact that in exercising it 
he would not only put’ himself in 
jeopardy, but would also have en- 
dangered the safety of the person 
who unlawfully refused to recognize 
that right, did not operate to destroy 
it. The most that can be said in fa- 
vor of the defendants is that, if the 
plaintiff Halpin, Jr., had attempted to 
exercise it, when it was apparent to 
him by doing so he would have placed 
himself and others in jeopardy, he 
would have been grossly negligent in 
so doing.” Halpin v. Tillou, (N. J. 
Sup.) 126 A 665, 666. 

35. Salm vy. Bleau, 210 App. Div. 
554,-206 NYS 415 [aff 240 N., Y. 614 
mem, 148 NE 728 mem]. 

36. Cal.—Commonwealth Ins. Co. 
v. Riverside-Portland Cement Co., 69 
Cal. A. 165,.230 2 995, 

Pe ae v. Wilson, 22'7 Ill, A. 
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safety of other travelers.°** 


lawful, proper, 


Iowa.—Roe v. Kurtz, 210 NW 550; 
Carlson v. Meusberger, 200 Iowa 65, 
204 NW 432; Wagner v. Kloster, 188 
Iowa 174, 175 NW 840. : 

Minn.—Syck v. Duluth St. R. Co., 
146 Minn. 118, 177 NW 944; Carson 
v. Turrish, 140 Minn, 445, 168 NW 
349, LRA1918F 154. 

Mo.—Schreiber v. Bahr, 211 Mo, A. 
504, 244 SW 957, 

Nebr.—Barrett -v. Alamito Dairy 
Co., 105 Nebr. 658, 181 NW 550, 21 
ALR 966. 

N. J.—Healey v. Braested, 98 N. J. 
L. 520, 120 A 12; Paulsen v. Klinge, 
92 Ni J: .°99, 104 A 95; Erwin. v. 
Traud, 90 N. J.. L. 289, 100 A 184, 
LRA1917D 690; Carero vy, Breslin, 
(Sup.) 128 A 883. 

No) Yi. Ward vv. Clark. 232 Ni ¥-. 
195, 183 NE 443; Hood y. Stowe, 191 
App. Div. 614, 181 NYS 734; Schultz 
OO pe eee 116 Misc. 114, 189 NYS 

N. D.—Pederson v. O’Rourke, 209 
NW 798. Pi 

5 


Oh.—Joseph_ v. 
OhNPNS 561. 

R. I.—W. P. Hamblin, Ine, v. Cher- 
nick, 136 A 245. 

S. C.—North State Lumber Co. v. 
Charleston Cons. R., etc., Co., 115 
S: ©. 267, 105° SE 406; 

Va.—McNamara Vv. 


Larkworthy, 


Rainey Lug- 


gage Corp., 139 Va. 197, 123 SE 515. 
Wash.—Webber _ v. Park Auto 
Transp. Co., 138 Wash. 325, 244 P 


718, 47 ALR 590; Foley v. Taylor, 121 
Wash. 401, 209 P 698; Oliver v. Tay- 
lor, 119 Wash. 190, 205 P 746; Greater 
Motors Corp. v. Metropolitan Taxi 
Co., 115 Wash. 451, 197 P 327. 

Wis.—Carson vy. Green Cab Co., 186 
Wis. 566, 203 NW 394; McCaffrey v. 
Automobile Liability Co., Ltd., 176 
Wis. 230, 186 NW 585; Glatz v. Kroe- 
ger Bros. Co., 168 Wis. 635, 640, 170 
NW 934. 

Wyo.—Garner v. Brown, 31 Wyo. 
T7228 PLZT. 

Man.—Carter v. Vadeboncoeur, 32 
Man. 102, 66 DomLR 118, [1922] 2 
WestWkly 405. 

Que.—McCaskill v. Paquin, 60 Que, 
Super. 162. 

“The possession of this right does 
not of course justify the possessor 
in plunging ahead regardless of con- 
sequences.” Glatz v. Kroeger Bros. 
Co., supra [quot Carson v. Green 
Cab Co., 186 Wis. 566, 569, 203 NW 
394]. 

“While the statute gives the right 
of way to’vehicles approaching along 
intersecting highways from the right 
over those approaching from the left, 
it manifestly does not intend to con- 
fer that right regardless of the dis- 
tance the approaching cars may be 
from the point of intersection. It 
does not contemplate that the right 
may be invoked when the car from 
the right is so far from the inter- 
section at the time the car from the 
left enters upon it, that, with both 
running within the recognized limits 
of speed, the latter will reach the 
line of crossing before the former will 
reach the intersection.” Salmon y. 
Wilson, 227 Ill. A. 286, 288. 

“Tf, when the drivers of two motor 
vehicles reach the intersection of two 
streets at practically the same time, 
the driver having the right-of-way 
insists upon crossing first, under all 
circumstances and irrespective of ex- 
isting conditions and of the right of 
others to pass over the street inter- 
section, a rule giving the right-of- 
way is a menace rather than a bless- 
ing. The tendency seems to be that 
the party having the right-of-way be- 
jieves, or affects to believe, that the 
other party, even if he reaches the 
crossing first, has no rights which 


Neither does it relieve 
him from the obligations of being on the alert,*§ 
having his car under control,®® operating it at a 
and reasonable rate of speed,*® 
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circumstances. *? 


the right-of-way man is bound to .re- 
spect, and he, aS a general rule, either 
wholly ignores them or superciliously 
grins at him as he dashes across the 
intersection, Reprehensible conduct 
of this kind should be checked, and 
every man made to understand that 
he must respect the rights of his 
fellow men.” Joseph v. Larkworthy, 
15 OhNPNS 561, 563. 

[a] View obstructed and no sig- 
nal given.—‘‘The defendant did not 
have the right of way unless the 
conditions were such that the de- 
fendant’s car was discoverable. If 
plaintiff could not see defendant and 
defendant did not blow his horn, 
which would have given notice, plain- 
tiff was not negligent in failing to 
grant the right of way.’ Salm v. 
Bleau, 210 App. Div. 554, 557, 206 
NYS 415 [aff 240 N, Y. 614 mem, 148 
NE 728 mem]. 

37. Cal—Judd v. Webster, 50 Cal, 
A..748, 195. P 929, 


Del.—Grant v. Marshall, 121 A 
664. 
Iowa.—Carlson v. Meusberger, 200 


Iowa 65, 204 NW 4382. 
Minn.—Primock v. Goldenberg, 161 

Minn. 160, 200 NW 920, 37 ALR. 484; 

Rosenau v. Peterson, 147 Minn. 95, 


179 NW 647; Carson v. Turrish, 140 
Minn, 445, 168 NW 349, LRA1918F 
154. 


N. J.—Ash v. Blanchard, (Sup.) 
126 A 428; Paulsen v. Klinge, 92 N. 
ee 995 104 A 95 (quoted infra note 

N. Y.—Hood v. Stowe, 191 App. Div. 
614, 181 NYS 734. 

N. D.—Pederson vy. O’Rourke, 209 
NW 798. 

Wash.—Foley v. Taylor, 121 Wash. 
401, 209 P 698; Oliver v. Taylor, 119 
Wash. 190, 205 P 746; Greater Mo- 
tors Corp. v. Metropolitan Taxi Co., 
115 Wash. 451. 197 P 327. 

Wis.—McCaffrey v. Automobile Lia- 
bility Co. Ltd., 176 Wis. 230, 186 
NW 585; Glatz v. Kroeger Bros. Co., 
168 Wis. 635, 170 NW 934. 

Man.—Carter v. Vadeboncoeur, 32 
Man. 102, 104, 66 DomLR 118, [1922] 
2 WestWkly 405. 

“Though such car has the right of 
way, its driver may not, in the ex- 
ercise of that privilege, wholly dis- 
regard other wayfarers.” Pederson 
v. O’Rourke, (N. D.) 209 NW 798, 800. 

“The statutory rule of the road 
does not abrogate the principles of 
the common law which govern a per- 
son using a highway and impose upon 
him the obligation sic utere tuo ut 
alienum non ledas.’’ Carter v. Vade- 
boncoeur, supra. 

38. Hood v. Stowe, 191 App. Div. 
614, 616, 181 NYS 734, 

“The fact that the driver of a car 
has the right of way does not, how- 
ever, excuse him from the duty of 
alertness and doing what he reason- 
ably can to avoid a crisis. . He 
cannot close his eyes to approaching 
danger simply because he has the 
right of way.’”’ Hood v. Stowe, supra. 

39. Carlson v. Meusberger, 200 
Iowa 65, 204 NW 432; Weber v. 
Greenebaum, 270 Pa. 382, 113 A 413; 
McDorman v. Dunn, 101 Wash. 120, 
172 P 244. 

Control generally see supra §§ 634, 
695. 

40. lIowa.—Carlson vy. Meusberger, 
200 Iowa 65, 204 NW 432; Wagner v. 
Kloster, 188 Iowa 174, 175 NW 840. 

Md.—Taxicab Co. v. Ottenritter, 
135 A 587. 

Minn.—Primock v. Goldenberg, 161 
Minn. 160, 200 NW 920, 37 ALR 484; 
Rosenau v. Peterson, 147 Minn, 95, 
179 NW 647. 

N. Y.—Friedman y. Ruggiero, 123 
Misc. 919, 206 NYS 693. 
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sounding a warning of his approach,*! and generally 
exercising reasonable or ordinary care under the 


It is his duty to observe approach- 


ing vehicles which are proceeding in the disfavored 


Pa.—Weber v, Greenebaum, 270 Pa. 
382, 113 A 413. 

Ont.—Graham v. ESsson, 31 OntWN 
179, 180; Zinkann v. Fleming, 19 Ont 
WN Ec [app dism 20 OntWN 10]. 

Sask.—Wallace v. Viergutz, 13 
Sask. L. 251, 52 DomLR 703, [1920] 
2 WestWkly 333. 

“Tf excessive speed were the real 
cause of the accident, the right of 
way would not help’ defendant.” 
Graham v. Esson, supra. 

[a] Excessive speed causing col- 
lision.— (1) It is negligent for the 
driver of an automobile to. drive 
across a street intersection at a 
speed exceeding the legal speed limit, 
and such negligence precludes re- 
covery for damage sustained in a 
collision with another vehicle over 
which he had the statutory right of 
way but which was proceeding at a 
proper speed and would have passed 
in safety but for the excessive speed 
of the first automobile. Wallace v. 
Viergutz, 13 Sask. L.. 251, 52° Dom 
LR 703, [1920] 2 WestWkly 333. (2) 
Plaintiff was- driving north on the 
right side of the street at a speed 
of about ten miles per hour. "When 
he reached an intersection he looked 
to the right but saw no one approach- 
ing and then proceeded to cross the 
intersection. While so doing he saw 
defendant’s car coming from his right 
at a speed estimated as high as thir- 
ty miles per hour or more. To save 
himself from being struck broadside 
he turned sharply to the left and 
defendant’s car struck plaintiff's rear 
right wheel with such force as to. 
project plaintiff's car against a truck 
standing on the street on which de- 
fendant had been driving, to the left 
of the intersectfon. It was held that 
these facts warranted a finding that 
defendant was negligent and plaintiff 
was not guilty of contributory negli- 
gence. Kunz v. Thorp Fire Proof 
poor Co.,- 150 Minn. 362, 185 NW 
Ree generally see supra §§ 634— 

41. Brooks v. Menaugh, (Mo.) 284 
SW 803; Hood v. Stowe, 191 App. Div. 
614, 18i NYS 734; Joseph v. Lark- 
worthy, 15 OhNPNS 561. 

Signals and warnings of approach 
generally see supra §§ 628-632, 692. 

42.. U. S.—Bramley v. Dilworth, 
274 Fed, 267. 

Ala,—Ray. v. Brannan, 196 Ala. 1138, 
Ogee pAB s 

Cal.—Simonsen v. L. J, Christopher 
Co., 186 Cal. 786, 200 P 615; Common- 
wealth Ins. Co. v. Riverside-Portland 
Cement Co.,; 69 Cal. A. 165.4230. P 
995; Judd v. Webster, 50 Cal, A. 743, 
195 P 929; Kinney v. King, 47 Cal. A. 
390, 190 Pp 834; Lawrence vy. Goodwill, 
44 Cal. A. 440, 186 BP 781. 

Colo.—Campion v. Eakle, 79 Colo. 
320, 246 P 280, 47 ALR 289; St. Mary’s 
Academy Vi Newhagen, 17 Colo. 471, 


238 P 21; Golden Eagle Dry Goods 
Conve, Mockbee, 68 Colo. 312, 189 P 
850. 


Del.—Grant v. Marshall, 121 A 664. 

Ind.—Wolf v. Vehling, 79 Ind, A. 
221. shore NE Gls. 

Iowa.—Roe v. Kurtz, 210 NW 550; 
Carlson v. Meusberger, 200 Iowa 65, 
204 NW 432; Kemmish v. McCoid, 193 
Iowa 958, 185 NW 628; Wagner Vv. 
Kloster, 188 Iowa 174, 175 NW 840. 

Mich.—Kiefer v. Fink, 236 Mich, 
274, 210 NW 205. 

Minn.—Rosenau vy. Peterson, 147 
Minn .,.907, 71:09) INW.. 647°. (Carson. ive 
Turrish, 140 Minn, 445, 168 NW 349, 
LRAI918F 154. 

Mo.—Brooks v. Menaugh, 284 SW 
803; Jepson v. Shaw -Transfer Co., 
211 Mo. A. 366, 243 SW 370. 

N. J.—Zanzonico v.: Yellow Cab Co., 
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direction,**? and take into consideration their rela- 
tive speed** and distances from the intersection,*® 
and if he sees or should see that a situation of 


(Sup.) 133 A 84; Spawn v. Goldberg, 
94° Nv Li: 335, 110° A 565°) brwin 
vy. Traud, 90 N. J. L. 289, 100 A 184, 
LRA1917D 690. 

N. Y.—Hood v. Stowe, 191 App. Div. 
614, 181 NYS 734; Van Ingen v. Jew- 
ish Hospital, 182 App. Div. 10, 169 
NYS 412 [aff 99 Misc. 655, 164 NYS 
832, and aff 227 N. Y. 665 mem, 126 
NE 924 mem]. 


N. D.—Pederson vy. O’Rourke, 209 
NW 798. 

Oh.—Joseph v. Larkworthy, 15 
OhNPNS 561. 

Okl.—Lee v. Pesterfield, 77 Okl. 


317, 188 P 674. 

Or.—Ramp v. Osborne, 115 Or. 672, 
239), Prii2-: 

R. I.—W. P. Hamblin, Inc. v. Cher- 
nick, 1386 A 245. 

S. C.—North State Lumber Co. v. 
@harieston (/Gons. Rv? ete), Cos, 115 
S. C. 267, 105 SE 406. 

Wash,—Foley v. Taylor, 121 Wash. 
401, 209 P 698; McDorman v. Dunn, 
101 Wash. 120, 172 P 244; Bullis 
v. Ball, 98 Wash. 342, 167 P 942. 

Wis.—Carson v. Green Cab Co., 
186 Wis. 566, 203 NW 394; Day v. 
Pauly, 186 Wis. 189, 202 NW _ 363; 
McCaffrey v. Automobile Liability 
Co., Ltd., 176 Wis. 230, 186 NW 585; 
Glatz v. Kroeger Bros. Co., 168 Wis. 
635, 170 NW 934. 

Wyo.—Garner v. Brown, 31 Wyo. 
Mt PAE eerie 

Man.—Carter v. Vadeboncoeur, 32 
Man. 102, 66 DomLR 118, [1922] 2 
WestWkly 405. 

Ont.—MacDonald Vv. Tavistock 
Milling Co., 26 OntWN 299 [app dism 
28 OntWN 61]; Michaotnski v. Carr, 
26 OntWN 97; Zinkann v. Fleming, 19 
OntWN 371 [app dism 20 OntWN 
10). : 
“Although on this occasion he had 
the technical legal right of way over 
the crossing, he was under obliga- 
tion to exercise the right with due 
regard to the safety of others, and to 
so approach the crossing as to enable 
him to avoid unexpected danger to 
those approaching from the inter- 
secting road. The rule of the statute 
is one of convenience and was in- 
tended to standardize rights and 
duties at intersecting highways; it 
does not absolve one having the prior 
right from independent acts of neg- 
ligence at such crossings.” Rosenau 
v. Peterson, 147 Minn. 95, 97, 179 NW 
647. 

‘Drivers approaching from the 
right are not absolved by the statute 
from due care, although so many of 
them seem to think that they are im- 
mune for the time being not only 
from the rules of road law but also 
those of road etiquette. They are 
still under the duty of exercising due 
care and proceeding with ordinary 
circumspection in order to avoid in- 
jury. Particularly are they obliged, 
if traveling at a high rate of speed, 
so to reduce it as to protect others, 
no matter where they are on the in- 
tersection.’”’ Primock vy. Goldenberg, 
161 Minn. 160, 168, 200 NW 920, 37 
ALR 484. 

“If we assume that the defendant 
had the right of way, the conditions 
must be such as to justify him in the 
absolute exercise of the right. In 
any event his right upon the high- 
way is not exclusive, but at all times 
relative and still subject to the fun- 
damental common law doctrine, Sic 
utere tuo ut alienum non ledas. 
... The legislature did not contem- 
plate by this enactment to confer a 
monopoly of way ad libitum upon a 
person in the posture of the defend- 
ant, regardless of existing conditions 
and the distance he was from the 
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intersecting street into which others 
were proceeding, ... The legislative 
act was not intended to provide an 
exclusively hard and fast rule, ap- 
plicable to all hazards and in all 
situations, regardless of actual con- 
ditions, and thus liberate from re- 
sponsibility one who by fortuitously 
adhering to the regulation, may be 
otherwise reckless and indifferent to 
the situation of others, lawfully ex- 
ercising equal rights upon the high- 
way, but who may be subject to un- 
toward and unlooked for situations 
beyond their control. Such a con- 
struction would tend to encourage 
rather than diminish and obviate the 
dangerous situations this legislation 
was conceived to remedy. The com- 
mon law rules applicable to negli- 
gence have not been abolished by the 
enactment. Its existence but adds 
an additional factor to be considered 
in given situations by which negli- 
gence may be measured and deter- 
mined between conflicting claimants 
exercising a common right.” Paul- 
sen-v. Klinge, 92 N. J. li. 99, 100, 104 
A 95: 

[a] Statutory and common-law 
duties.— “The appellee had the right 
of way over the intersection; but that 
did not absolve him from the statu- 
tory duty to have his car under con- 
trol and to operate it at a reason- 
able and proper rate of speed in ap- 
proaching the intersection, nor from 
the common-law obligation to exer- 
cise reasonable care under the cir- 
cumstances.” Carlson v. Meusberger, 
200 Iowa 65, 77, 204 NW 432. 

[b] Reckless or heedless conduct 
on the part of an automobile driver 
is never excused by the fact that he 
had the right of way. Webber v. 
Park Auto Transp. Co., 138 Wash. 
325, 244 P 718, 47 ALR 590. 

[c] Failure to control car because 
of fright.—Plaintiff was riding his 
motor cycle south on B Street and 
had stopped or was in the act of 
stopping at his right curb on the 
westerly side of the street about 
twenty feet north of the northerly 
curb of C Street when defendant’s 
automobile came up on the wrong 
side of B Street and struck him. De- 
fendant had been proceeding west- 
erly on C Street and while crossing 
B Street almost had a collision with 
one G who was driving northerly on 
B Street. In order to avoid the col- 
lision G swerved sharply to his left 
and defendant swerved sharply to 
his right turning northerly into B 
Street and striking plaintiff before he 
stopped his car. Defendant testified 
without contradiction that he was 
traveling at the rate of only from 
five to eight miles per hour and that 
at a speed of ten miles per hour his 
car could have been stopped in ten 
feet. As a matter of fact defendant 
proceeded more than twenty feet be- 
fore he struck plaintiff, the reason 
being that he did not apply his emer- 
gency brake and pressed his foot on 
the wrong pedal. His only excuse 
was that he was frightened because 
of the danger of a collision. It was 
held that, although he had the statu- 
tory right of way over G, defendant 
was negligent and plaintiff was en- 
titled to recover. Hood vy. Stowe, 
191 App. Div. 614, 181 NYS 734. 

Duty of care generally see supra 
§§ 582, 688. 

43. Minn.—Klare v. Peterson, 161 
Minn. 16, 200 NW 817. 

Miss.—Ulmer y. Pistole, 115 Miss. 
485, 76 S 522. 

Mo.—Schreiber y. Bahr, 211 Mo. A. 
504,244 SW 957. 

Nebr.—Thrapp v. Meyers, 114 Nebr. 
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danger exists or is imminent, he is bound to act with 
reasonable caution to avoid a collision or other ac- 
cident,*® although this involves yielding the right 


689, 209 NW 238, 47 ALR 585. 

N. J.—Erwin v. Traud, 90 N. J. L. 
289, 100 A 184, LRA1917D 690. 

N. Y¥.—Doersam v. Osmalek, 202 
App. Div. 621, 194 NYS 872; Hood 
v. Stowe, 191 App. Div. 614, 181 NYS 
734; Schultz v. Nicholson, 116 Misc. 
114, 189 NYS 722. 

N. D.—Pederson v. O’Rourke, 209 
NW 798, 800. 

Or.—Ramp v. Osborne, 115 Or. 672, 
239) 1i2: 

Wash.—Woodruff v. Ewald, 131 
Wash. 285, 230 P 149. 

Wis.—Balvoll v. Pinnow, 189 Wis. 
535, 208 NW 466. 

“He is also under the necessity of 
observing whether there are others 
approaching from his left.” Pederson 
v. O’Rourke, supra. 

[a] Omission to look beyond inter- 
section not negligence as matter of 
law.—‘‘We cannot say, aS a matter 
of law, that in a busy little city such 
as Olympia is, in the down town dis< 
trict where every driver is supposed 
to approach an intersection with his 
vehicle under control, that it is neg- 
ligence for a driver so approaching 
with his car under control not to look 
beyond the street intersection to his 
left for approaching traffic.”” Wood- 
ruff v. Ewald, 131 Wash. 285, 287, 230 
P 149. 

Lookout generally see 
624-627, 691. 

44. Schreiber v. Bahr, 211 Mo. A. 
504, 244 SW 957; Ward v. Clark, 232 
IN- Sis CLO Los Nin ee 

[a] Where there is ample time to 
cross ahead of the vehicle approach- 
ing in the disfavored direction if the 
latter does not exceed the maximum 
lawful rate of speed, the driver pro- 
ceeding in the favored direction is 
not required to observe its speed but 
may assume that it is not exceeding 
the speed limit. Barth v. Harris, 95 
Wash. 166, 1638 P 401. 

45. Ward v. Clark, 232 N. Y. 195, 
133 NE 443. 

46. Cal.—Donat v. Dillon, 192 Cal. 
426, 221 P 193; Commonwealth Ins. 
Co. v. Riverside-Portland Cement Co., 
69 Cal. A. 165, 230 P 995; Johnson v. 
Hendrick, 45. Cal.. WAL NST ee alsin aes 

Colo.—Campion vy. Eakle, 79 Colo. 
320, 246 P 280, 47 ALR 289: Golden 
Eagle Dry Goods Co. v. Mockbee, 68 
Colo. 312, 189 P 850. 

Ill.— Partridge v. 225 
Til. A. 209. 

Ind.—Mayer v. Mellette, 65 Ind. A. 
54, 114 NE 241. 

Iowa.—Roe v. Kurtz, 210 NW 550; 
Carlson v. Meusberger, 200 Iowa 65, 
204 NW 482. 

Me.—Dansky v. Kotimaki, 125 Me. 
Ze, 180) Ay 87a. 

Minn.—Primock v. Goldenberg, 161 
Minn. 160, 200 NW 920, 37 ALR 484; 
Rosenau v. Peterson, 147 Minn. 95, 
179 NW 647. 

Mo.—Brooks v. Menaugh, 284 SW 
808; Schreiber v. Bahr, 211 Mo. A. 
504, 244 SW 957; Ehman v. Himeles, 
(A.) 243 SW 241; Schneider v. Hawks, 
(A.) 211 SW 681; Freeman v. Gréen, 
(A.) 186 SW 1166. 

Nebr.—Thrapp v. Meyers, 114 Nebr. 
689, 209 NW 238, 47 ALR 585; Bar- 
rett v. Alamito Dairy Co., 105 Nebr. 
658, 181 NW 550, 21 ALR 966. 

N. J.—Spawn v. Goldberg, 94 N. J. 
L. 335, 110 A 565; Paulsen v. Klinge, 
92 N. J. L. 99, 104 A 95: Hrwin v; 
Traud, 90 N. J: Li. 289) 1100 Av ys4 
LRA1917D 690. 

N. Y.—Hood v. Stowe, 191 App. 
Div. 614, 181 NYS 734; Friedman v. 
Ruggiero, 123 Misc. 919, 206 NYS 
698; Keating v. Cairns, 122 Misc. 
100, 202 NYS 317. 
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of way,*7 and even though it involves an actual 
stopping of his car.** He is not justified in holding 
his course and assuming up to the moment of col- 
lision that the other driver will give way,*® nor is 
he entitled to assume that a driver proceeding in 
the disfavored direction will yield the right of way 
where the latter enters the intersection at such a 
rapid speed that he cannot yield®® or it is otherwise 
reasonably apparent that such other driver will not 
yield.°+ The driver proceeding in the favored di- 
rection has not the right to attempt to cross ahead 
of a person who reaches, or if both travel at a 
lawful rate of speed will reach, the intersection 
a sufficient length of time before him to be able 
to cross safely,>? and under such circumstances he 
should not increase his speed in order to pass ahead 
of the other vehicle.®? Indeed, it has been said that 


MOTOR VEHICLES 


[42 C.J3.] 981 


mining whether he exercised reasonable care under 
the cireumstances,®> and he is not chargeable with 
negligence as a matter of law because he failed to 
look for the approach of vehicles in the disfavored 
direction until too late to avoid a collision,®® be- 
cause he failed to look beyond the intersection for 
vehicles approaching in the disfavored direction,” 
because, seeing another vehicle approaching but 
such a distance away that he reasonably considered 
that he had time to cross ahead, he failed to look 
again in the direction from which such vehicle was 
approaching,®® or because he failed to observe the 
speed of a vehicle approaching in the disfavored 
direction where the relative distances from the in- 
tersection were such that no danger should be rea- 
sonably apprehended.°? 

Where a driver has indicated an intention to 
yield, although he has the right of way, he should, 
when the other driver has undertaken to cross ahead 
in reliance on such implied permission, permit him 
to cross and not resume his own speed or progress 
so as to involve danger of a collision.®® 


too much insistence on the right of way, even when 
one is clearly entitled to it, may be the grossest 
kind of negligence.°* On the other hand, the fact 
that a driver was proceeding in the favored direc- 
tion should be taken into consideration in deter- 

R. I1.—wW. P. Hamblin, Inc. v. Cher- 
nick, 136 A 245. 

Va.—McNamara v. Rainey Luggage 
Corp., 139 Va. 197, 123 SE 515. 

W. Va.—Jones v. Cook, 96 W. Va. 
60, 123 SE 407; Burdette v. Henson, 
96 W. Va. 31, 122 SE 356, 37 ALR 
489. 

Wis.—Carson v. Green Cab Co., 186 
Wis. 566, 203 NW 394; Day v. Pauly, 
186 Wis. 189, 202 NW 3638; Lozon v. 
Leamon Bakery Co., 186 Wis. 84, 202 
NW 296; Glatz v. Kroeger Bros. Co., 
168 Wis. 635, 170 NW 934. 

Wyo.—Garner v. Brown, 31 Wyo. 
hgizo2e Pe2LT. 

Man.—Carter v. Vadeboncoeur, 32 
Man, 102, 66 DomLR 118, [1922] 2 
WestWkly 405. 

Ont.—Hanley v. Hayes, 55 Ont. L. 
361, [1925] 3 DomLR 782; Godfrey 
v. Cooper, 46 Ont... L. 565, 51 DomLR 
455, 10 BRC 134; Michaotnski v. 
Carr, 26 OntWN 97. 

Que.—McCaskill v. Paquin, 60 Que. 
Super. 162. 

{a] Defendant given benefit of 
last clear chance doctrine.—Although 
the driver of defendant’s automobile 
was driving at an excessive rate of 
speed or was negligent in not keeping 
a lookout, if plaintiff, by exercising 
ordinary care, Should have discovered 
such negligence in time to avoid its 
consequences, and failed to do so, he 
cannot recover, although defendant 
thus receives the benefit of the last 
clear chance doctrine. McNamara v. 
Rainey Luggage Corp., 139 Va. 197, 
123 SE 515. Last clear chance doc- 
trine generally see infra § 964. 

47. Roe v. Kurtz, (lowa) 210 NW 
550, 551; Thrapp v. Meyers, 114 Nebr. 
689, 209 NW 238, 47 ALR 585; McCas- 
kill v. Paquin, 60 Que. Super. 162. 

“There can be no doubt but that 
the driver of a motor vehicle having 
the right of way may be guilty of 
contributory negligence. He can 
never disregard the duty imposed 
upon every one using a dangerous 
instrumentality to exercise reason- 
able care for the safety of himself 
and all others with whom he may 
come in contact. It is not difficult to 
conceive of situations in which it 
would be his duty to even yield the 
right of way given him by the stat- 


ute.’ Roe v. Kurtz, supra. 

48. McCaskill v. Paquin, 60 Que. 
Super. 162. 

49, Carter v. Vadeboncoeur, 32 
Man. 102, 66 DomLR 118, [1922] 2 


WestWkly 405. 
50. Schreiber v. Bahr, 211 Mo. A. 


504, 244 SW 957. 
51. Carter v. Vadeboncoeur, 32 
Man. 102, 66 DomLR 118, [1922] 2 


WestWkly 405. 


52. Iowa.—Wagner v. Kloster, 188 
Iowa 174, 175 NW 840. 

Md.—Taxicab Co. v. Ottenritter, 135 
A 587. 

N. _C.—Davis v. Long, 189 N. C. 129, 
126 SE 321. 

N. D.—Pederson v. O’Rourke, 209 
NW 798. 

Oh.—Joseph_ v. 15 
OhNPNS 561, 568. 

53. Joseph v. Larkworthy, supra 
(if he does and a collision results, 
he will not be heard to say that his 
conduct is excusable on the ground 
of ‘right of way’’’). 

54, Primock vy. Goldenberg, 161 
Minn. 160, 200 NW 920, 37 ALR 484. 
To like effect Halpin v. Tillou, (N. J. 
Sup.) 126 A 665. 

55. Iowa.—Carlson v. Meusberger, 
200 Iowa 65, 204 NW 432. 

Mo.—Ehman v. Himeles, (A.) 2438 
SW 241. 

N. J.—Healey v. Braested, 98 N. J. 
L. 520, 120 A 12; Paulsen v. Klinge, 
92 N. J. Le 99, 104 A195. 

N. Y.—McCrossen v. Moorhead, 205 


Larkworthy, 


App. Div. 497, 200 NYS 581 [app 
dism 236 N. Y. 644 mem, 142 NE 
318 mem]. 


Wis.—Glatz v. Kroeger Bros, Co., 
168 Wis. 635, 170 NW 934. 

Man.—Carter v. Vadeboncoeur, 32 
Man. 102, 66 DomLR 118, [1922]: 2 
WestWkly 405. 

Ont.—Hanley v. Hayes, 55 Ont. L. 
361, [1925] 3 DomLR 782. 

[a] “The rule does afford an evi- 
dential test as to the negligence of 
one or other driver which may be 
decisive in many cases in fixing re- 
sponsibility.” Carter v. Vadebon- 
coeur, 32 Man. 102, 104, 66 DomLR 
118, [1922] 2 WestWkly 405. 

{b] A material circumstance.— 
“The fact that one had the superior 
right over another approaching from 
his left, is a material circumstance in 
determining what would be a rea- 
sonable and proper rate of speed, and 
what the exercise of ordinary care 
required of him.’ Carlson v. Meus- 
berger, 200 Iowa 65, 78, 204 NW 432. 

[c] An important fact.—“The 
possession of this right does not of 
course justify the possessor in 
plunging ahead regardless of conse- 
quences nor in failure to exercise 
ordinary care to avoid injury to 
others, but the fact is an important 
one to be considered in deciding the 
question of negligence.’’ Glatz v. 
Kroeger Bros. Co., 168 Wis. 635, 640, 
170 NW 934 [quot Carlson v., Meus- 
berger, 200 Iowa 65, 204 NW 432, 438; 
McCaffrey v. Automobile Liability 
Co., Ltd., 176 Wis. 230, 186 NW 585, 
586]. 

[da] 


dence that plaintiff, driving his car 
toward an intersection at which he 
had the right of way, saw defendant’s 
car about twice as far from the inter- 
section and coming at about twice 
plaintiff's rate of speed, and plaintiff 
speeded up and bore to the right but 
was struck on the left side of his car 
by plaintiff's car, supports a finding 
of freedom from contributory negli- 
gence, not on the ground that plain- 
tiff had the right of way, but that 
having the right of way his conduct 
measured up to ordinary care. Paul 
eee ae 172 Wis. 61, 178 NW 

56. Roe v. Kurtz, (lowa) 210 NW 
550; White Swan Laundry v. Boyd, 
212 Ky. 747, 279 SW 345. : 

57. Woodruff v. Ewald, 131 Wash. 
285, 230 P 149. 

[a] In busy section of city.—It 
cannot be said, as a matter of law, 
that in the busy section of a city, 
where every driver is supposed to ap- 
proach street intersections with his 
vehicle under control, it is negligence 
for a driver approaching such an 
intersection with his car under con- 
trol not to look beyond the intersec- 
tion to his left for approaching traf- 
fic. Woodruff v. Ewald, 131 Wash. 
285, 280 P 149. 

58. Simonsen v. L. J. Christépher 
Co., 186 .Cal..786, 200 P 615; Ellis v. 
Olson, 139 Wash. 351, 246 P 944. 

[a] Ilustration.—Where an auto- 
mobilist, at the time of entering a 
street intersection or just before, saw 
another automobile approaching about 
one hundred and fifty feet distant, he 
was not, as a matter of law, guilty of 
contributory negligence in proceeding 
on his way without looking again. 
aoe v. Olson, 139 Wash. 351, 246 P 
Barth v. Harris, 95 Wash. 166, 
163 P 401. 

[a] MDlustration.—Plaintiff, on his 
motor cycle, was traveling at the 
rate of twelve to fifteen miles per 
hour on a north and south street in 
a city where north and south traffic 
had the right of way. When he was 
ten feet from an intersection he ob- 
served an automobile approaching on 
the intersecting street, two or three 
hundred feet away from the inter- 
section. It was held that he was not 
chargeable with negligence as mat- 
ter of law because he failed to ob- 
serve that the automobile was tray- 
eling at an excessive rate of speéd. 
Barth v. Harris, 95 Wash. 166, 163 
P 401. 

60. Hammond v. Emery-Bird- 
Thayer Dry Goods Co., (Mo.) 240 SW - 
170; Clark v, Wilson, 108 Wash. 127, 


Speeding up to pass.—Evi-j| 183 P 103. ; 


i Ss 
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[§ 706] bb. Reliance on Care of Other Drivers.** 
A driver who is proceeding in the favored direction 
is not required to anticipate negligence®? or sudden 
violation of the rules of the road®* by a driver ap- 
proaching in the disfavored direction, unless circum- 
stances which he observes or should observe give 
him notice that such negligence or infractions are 
He may therefore 


reasonably to:be apprehended.® 
assume that such a driver is not 


than the maximum legal speed,** will keep to his 
own right-hand side of the highway on which he is 
traveling,®® and will yield the right of way.*’ 
he cannot rely upon the assumption that other driv- 
ers will exercise due care and observe traffic regu- 
lations as relieving him from the obligation to ex- 


[a] .- Where plaintiff’s driver 
started to stop at an intersecticn, al- 
though he had the right of way, 
whereupon defendant’s car increased 
its speed, and plaintiff's driver then 
started up again and proceeded on his 
way, plaintiff’s driver was negligent. 
Hammond y. Emery-Bird-Thayer Dry 
Goods Co., (Mo.) 240 SW 170. 

61. Reliance on care of others 
generally see supra § 584. 

62. Ehman v. Himeles, (Mo. A.) 
243 SW 241; Davis v. American Ice 
Co., 285 Pa. 177, 131. A 720; Simon v. 
Lit Bros., Inc., 26 Pa; 121,107 A 635; 
Brown v. Chambers, 65 Pa. Super. 
373; Kirk v. Reade, (Man.) [1923] 1 
WestWkly 1355, 


63. Elgin Dairy Co. v. Shepherd, 
183 Ind. 466, 108 NE 234, 109 NB 
853; Fernald v. French, 121 Me. 4, 


115 A 420. 

64. Commonwealth Ins. Co. v. Riv- 
erside-Portland Cement Co., '69 Cal. 
A. 165, 230 P 995; Schreiber v. Bahr, 
211 Mo. A. 504, 244 SW 957; Free- 
man v. Green, (Mo. A.) 186 SW 1166; 
Barrett v. Alamito Dairy Co., 105 
Nebr. 658, 181 NW 550, 21 ALR 966; 
Ordeman v. Watkins, 114 Or. 581, 236 
P 483. 

65. Barth v. Harris, 95 Wash. 166, 
163'P 401. 5 

{a] Wehicle a considerable dis- 
tance away.—A motor cyclist who is 
approaching a_ street intersection 
where he-has the right of way and 
observes an automobile approaching 
on the intersecting street about two 
or three hundred feet away is not 
required to observe the speed of the 
automobile but has the right to as- 
sume that it is not traveling faster 
than’ the maximum legal rate of 
speed. Barth y. Harris, 95 Wash. 
166, 163 P 401. 

66. Simonsen v. L. J. Christopher 
Co., 186 Cal. 786, 200 P 615; Judd v. 
Webster, 50 Cal. A. 743, 195 P 929. 

[a] Collision beyond center of in- 
tersecting road.—Plaintiff was driv- 
ing south at the rate of eighteen or 
twenty miles per hour. When about 
“twenty feet north of an intersection 
he saw defendant’s truck about fifty 
feet from the intersection on his left 
approaching in a westerly direction 
at a speed of about thirty miles per 
hour, Plaintiff, having slowed down 
to fifteen miles per hour at the inter- 
section, proceeded to cross without 
paying further attention to the truck 
and the two vehicles came into col- 
lision in the southwest portion of the 
intersection. It was held that plain- 
tiff was not guilty of negligence as 
matter of law. Simonsen v. L. J. 


Christopher Co., 186 Cal, 786, 200 P 
615. 

67. See supra § 705 text and note 
28. 

68. Judd v. Webster, 50 Cal. A. 


748, 195 P 929. 

69. Wolf v. Vehling, 79 Ind. A. 221, 
137 NE 7138; Pederson v. O’Rourke, 
(N. D.) 209 NW 798. 

Requirement of ordinary care gen- 


traveling faster 


tion.*+ 


But 


erally see supra § 582. 

70. Wolf v. Vehling, 79 Ind. A. 
221, 137 NE 713. 

71. Kinney v. King, 47 Cal. A. 390, 
190 P 834; Wolf v. Vehling, 79 Ind. 
A. 221, 137 NE 718; Ramp v. Osborne, 
115 Or. 672, 239 P 112; Bullis v. Ball, 
98 Wash. 342, 167 P 942. 

72. Cal.—Kinney v. King, 47. Cal. 
A. 390, 190 P 834, 

Colo.—St. Mary’s Academy vv. 
Newhagen, 77 Colo. 471, 238 P 21; 
Rosenbaum v. Riggs, 75 Colo. 408, 225 
P 832; Golden Kagle Dry Goods Co. 
v. Mockbee, 68 Colo. 312, 189 P 850; 
Colorado Springs, ete., R. Co, v. Co- 
hun, 66 Colo, 149, 180 P 307; Living- 
ston v. Barney, 62 Colo, 528, 163 P 
863. 

Iowa.—Masonholder vy. O’Toole, 210 
NW 778; Roe v. Kurtz, 210 NW 550; 
Carlson v. Meusberger, 200 Iowa 65, 
204 NW 432. 

Kan.—Shepherdson v. Storrs, 
Kan. 148, 217 P 290. 

Ky.—White Swan Laundry v. Boyd, 
212 Ky. 747, 279 SW 345. 

Md.—Taxicab Co. v. Ottenritter, 
135 A 587. 

Mich.—Arvo v. Delta Hardware Co., 
231 Mich. 488, 204 NW 134. 

Minn.—Cohen vy. Silverman, 153 
Minn. 391, 190 NW 795; Rosenau v. 
Peterson, 147 Minn. 95, 179 NW 647; 
Syck v. Duluth St. R. Co., 146 Minn. 
118, 177 NW 944. 

Mo.—D’ Wolf v. Stix-Baer, etc., Co., 
(A.) 273 SW 172; Freeman v. Green, 
(A.) 186 SW 1166. 
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N. J.—Strobert v. Pimm, (Sup.) 
126 A 408. 

N. D.—Pederson v. O’Rourke, 209 
NW 798. 


2. 

Or.—Ramp v. Osborne, 115 Or. 672, 
Doe 2, 

Pa.—Kutz v. General Baking Co., 
87 Pa. Super. 297. 

R, I.—Jacobson y. O’Dette, 42 R. I. 
447, 108 A 653. 

Wash.—Stidell v. Davidson, 253 P 
458; Melior v. Burk, 133 Wash. 95, 
233 P 295; Sliter v. Clark, 127 Wash. 
406, 220 P 785; Dodge v. Salinger, 126 
Wash. 237, 217 P 1014; Foley v. Tay- 
lor, 121 Wash. 401, 209 P 698; Romano 
v. W. S. Dulmage Motor Co., 119 
Wash. 347, 205 P 8; Oliver v. Taylor, 
119 Wash. 190, 205 P 746; Chilberg 
v. Parsons, 109 Wash, 90, 186 P 272. 

Wis.—Balvoll v. Pinnow, 189 Wis. 
535, 208 NW 466; Peterson v. Simms, 
189 Wis. 517, 208 NW 264; Haggerty 
v. Rain, 177 Wis. 374, 186 NW 1017. 


B. C.—Winch v. Bowell, 31 B. C. 
186, 67 DomLR 471, [1922] 2 West 
Wkly 1081. 


Man.—Wales v. Harper, 17 WestLR 
623. 
[a] “It is negligence per se for 


such a driver to look exclusively to 


the left while in the zone of danger.” 


Ramp v. Osborne, 115 Or. 672, 691, 
239° BP 112. 
[b] Time for looking.—Where a 


driver slows down to a practical stop 
before entering an intersection, he 
is not negligent as matter of law 


ercise reasonable care.®® : 

[§ 707] (b) Driver Proceeding in Disfavored Di- 
rection—aa. In General. 
care applies to a driver approaching an intersection 
in the disfavored direction,®® but the ordinary care 
required of him is ordinary ¢are in view of the situ- 
ation and circumstances,’° and to meet the require- 
ments of ordinary care he must exercise more cau- 
tion and diligence than might be sufficient in the 
case of a driver proceeding in the favored diree- 
It is his duty to keep a lookout for the 
approach of vehicles traveling in the favored di- 
rection,’? and to continue to observe any such ve- 
hicles until all danger of collision is past.78 
must have his car under such control that he may 


The standard of ordinary 


He 


because he looks first to the left, 
where he does look to the right be- 
fore reaching the center of the inter- 
secting street. Marshall v. Staab, 83 
Pa. Super. 365. 

[ec] Extent of observation.—‘“‘It 
was not necessary for the plaintiff 
to look as far as his eye could reach 
to his right before proceeding across 
the intersecting street. His duty in 
that respect was performed if he 
looked sufficiently far to his right to 
discover that there was no traffic 
approaching from that direction with- 
in a distance that would not be trav- 
ersed by a vehicle driven at a speed 
permitted by the law.” Taxicab Co. 
v. Ottenritter, (Md.) 135 A 587, 589: 

{d] Circumstances showing negli- 
gent failure to keep lookout.—Plain- 
tiff was driving south on the west 
side of a street and defendant’s truck 
was moving east on the south side 
of an intersecting street. There was 
no traffic interfering with the move- 
ment of the two vehicles. From 
plaintif?s car there was a view for 
two blocks westwardly on the street 
on which defendant’s truck was ap- 
proaching and the driver of the truck 
had a like view toward the street on 
which plaintiff was approaching. 
Plaintiff claimed that defendant’s 
truck was approaching at an exces- 
sive speed. Plaintiff testified that 
the first time she saw the truck was 
when “he just came right in on me” 
and that the driver of the truck did 
not blow a horn “or I would have 
heard it. -I would have looked and 
stopped.” She also said “It seemed 
as though this truck came up out of 
the earth in front of me and jammed 
into the right hand side of the front 
of my car.” It was thus apparent 
‘that she was not giving attention to 
east-bound traffic on the intersecting 
street and that the collision came 
as a surprise to her. It was held that 
even conceding that the truck was 
traveling at an excessive speed, 
plaintiff had been guilty of negli- 
gence precluding any recovery by 
her. Kutz v. General Baking Co., 87 
Pa. Super. 297, 299. 

{e] The fact that the other car is 
without lights at night does not re- 
lieve the operator of the car travel- 
ing in the disfavored direction from 
‘his duty to exercise care. Cohen vy. 
EH btas 2 153 Minn. 391,.190 NW 

oO. 

Lookout generally see supra §§ 
624-627, 691. 

73. Colo.—St. Mary’s Academy v. 
Newhagen, 77 Colo. 471, 288 P 21. 

Md.—Taxicab Co. v. Ottenritter, 135 
A 587. 

Mo.—Lane vy. Kansas City R. Co., 
(A.) 228 SW 870. : 

Or.—Ramp v. Osborne, 115 Or. 672, 
239) Paes 

Pa.—Frank v. Pleet, 87 Pa. Super. 
494, 497. 

“When plaintiff saw defendant’s au- 
tomobile it was his duty to continue 
to look as he advanced. The per- 


——_——$—$—$—$—$<—$—<$<$$—$——$—<—————————————— a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 707] 


yield the right of way if a situation requiring him 


to do so presents itself** which 


course, includes the duty to travel at a reasonable 
He must yield the right of way 


rate of speed.’® 


formance of that duty would have 
told him that he could not safely 
pass over the intersection ahead of 
defendant’s car without danger of a 
collision. He testified that he could 
have stopped his car at any time 
within a distance of three or four 
feet. It follows that he contributed 
to the accident either by failing to 
continue to look and driving blindly 
on until he was struck, or by testing 
an obvious danger.’ Frank v. Pleet, 
supra. 

[a] “The obligation of the rule is 
constant so long as possible danger 
of collision exists. The duty to keep 
a lookout exists at all times while 
the danger exists. Instead of being 
intermittent, as the traveler gets 
nearer the crossing it persists and 
reaches its climax when he actually 
crosses the road.’’ Ramp v. Osborne, 
115, Or, 16%25,690,2239 P 112. 

[b] Uninterrupted observation not 
necessary.—‘‘He was not required to 
look always to his right while cross- 
ing the street, as he had to avoid en- 
dangering travel ahead of him, or ap- 
proaching from his left.” Taxicab 


Co. v. Ottenritter, (Md.) 135 A 587, 
589. 
74. U. S—McDowell v. Kiehel, 6 


F. (2d) 337. 

Cal.—Robinson v. Clemons, 46 Cal. 
A. 661, 190 P 208. 

Colo.—St. Mary’s Academy ev. 
Newhagen, 77 Colo. 471, .238 P 21; 
Rosenbaum v. Riggs, 75 Colo. 408, 225 
P 832; Golden Eagle Dry Goods Co. v. 
Mockbee, 68 Colo. 312, 189 P 850. 


Tll—Rupp v. Keebler, 175 Ill. A. 
619. 

Iowa.—McGue v. Moser, 196 NW 
988. 


Ky.—Byck v. Bardo, 196 Ky. 2238, 
244 SW 413. 

Me.—Dansky v. Kotimaki, 125 Me. 
72. i130, AW87A,; 

Minn.—O’Connor v. Sinykin, 162 
Minn. 382, 202 NW 891; Fairchild v. 
Kilbourne, 152 Minn. 457, 189 NW 
126; Rosenau v. Peterson, 147 Minn. 
95, 179 NW 647. F 

Or.—Ramp v. Osborne, 115 Or. 672, 
239 P 112. 

Pa.—Black v. Mark, 273 Pa. 138, 
116 A 656; McClung vy. Pennsylvania 
Taximeter Cab Co., 252 Pa. 478, 97 A 
694; Kutz v. General Baking Co., 87 
Pa. Super. 297; Wiebe v. Powers, 86 
Pa. Super. 389, 391. 

Tex.—Baird v. Ridgeway, (Civ. A.) 
268 SW 1058. 


Wis.—Gilbert v. Wittenberg, 189 
Wis. 181, 207 NW 264. 
Man.—Kirk v. Reade, [1923] 1 


WestWkly 1355. 

“The driver at the left must con- 
trol his car to permit that at the 
right to make the crossing unless 
the car at the left is so far in ad- 
vance of the other as to give a rea- 
sonable assurance of safety in mak- 
ing the crossing. ... It is his duty 
to have his ‘car under such control 
that it can be promptly stopped if 
necessary to avoid contact with a 
ear crossing his line of travel.” 
Wiebe v. Powers, Supra, 

Control generally see supra §§ 634, 


695. ; 

75. Stidell v. Davidson, (Wash.) 
253 P 458; Gilbert v. Wittenberg, 189 
Wis. 181, 207 NW 264. 

Speed generally see supra §§ 634— 


645, 696, 697. i : 

76. U. S.—Bramley v. Dilworth, 
274 Fed. 267. 

Ala.—Ray v. Brannan, 196 Ala. 113, 
72: S L6: : 


Ariz.—Marchese v. Metheny, 23 
Ariz. 338, 203 P 567. 

Cal.—Mathes v. Aggeler, etc., Seed 
C6, 1795 Cal, 6970, 2178 Pi 0132. Gril- 


lich v. Weinshenk, 64 Cal. A. 474, 
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latter duty, of 


222 P 160; Baker v. Western Auto 
Stage Co., 48 Cal. At 283,192 P 73; 
Kinney v. King, 47 Cal. A. 390, 190 
P 834; Robinson v. Clemons, 46 Cal. 
A. 661, 190 P 203; Lawrence v. Good- 
will, 44 Cal. A. 440, 186 P 781; Covel 
v: Price, 39 Cal. A. 646, 179 P 540. 
Colo.—St. Mary’s Academy vy. New- 
hagen, 77 Colo. 471, 238 P 21; Rosen- 
baum v. Riggs, 75 Colo. 408, 225 P 
832; Golden Hagle Dry Goods Co. v. 
Mockbee, 68 Colo. 312, 189 P 850. 
Conn.—Friedman v. Cunningham, 
104 Conn. 737, 132 A 401; Bettilyon v. 
C. E. Smith & Son, Inc., 96 Conn. 16, 
112 A 649; Neumann v. Apter, 95 
Conn. 695; 112 A 350, 21 ALR 970. 
Del.—Grant v. Marshall, 121 A 664. 
Ill.—Fisher y.. Johnson, 238 Ill. A. 
25; Zapf v. Kutten, 229 Ill. A. 406; 
Partridge v. Eberstein, 225 Ill. A. 
209; Lenartz v. Funk, 224 Ill. A. 180; 
Rupp v. Keebler, 175 Ill. A. 619. 
Iowa.—Roe v. Kurtz, 210 NW 550; 
Carlson v. Meusberger, 200 Iowa 65, 
204 NW 432; McGue v. Moser, 196 NW 
988; Barnes v. Barnett, 184 Iowa 936, 
169 NW 365. 


Kan.—Hughes Vv. Hudson-Brace 


Motor -Co;, 111. Kan. 397,;. (207 P7795. 
Ky.—Kentucky Livery Co. Vv. 
Meyers, 196 Ky. 822, 245 SW 882; 


Byck v. Bardo,.196 Ky. 223, 244 SW 
413; Louisville R. Co. v. Birdwell, 189 
Ky. 424, 224 SW 1065. 

La.—Johnston v. Worley, 3 La. A: 
675; Belden v. Roberts, 3 La. A. 338; 
Norwich Union Indemn. Co. v. Cohen, 
1 La, A. 512. 

Me.—Dansky v. Kotimaki, 125 Me. 
72, 130 A 871, 

Md.—Taxicab Co. v. Ottenritter, 13 
A 587; Stewart Taxi-Serv. Co. v. 
Spencer, 132 A 153; State v. Brown, 
142 Md. 27, 119 A 684. 

Mass.—Fournier vy. Zinn, 154 NE 
268. 

Mich.—Kiefer v. Fink, 236 Mich. 
274, 210 NW 205; Arvo v. Delta Hard- 
ware Co., 231 Mich. 488, 204 NW 
134. 

Minn.—O’Connor v. Sinykin, ‘162 
Minn. 382, 202 NW 891; Primock v. 
Goldenberg, 161 Minn. 160, 200 NW 
920, 37 ALR 484; Cohen vy. Silverman, 
153 Minn. 391, 190 NW 795; Fairchild 
v. Kilbourne, 152 Minn, 457, 189 NW 
126; Soderberg v. Taney, 152 Minn. 
376, 188 NW 993; Anderson v. A. EK, 
Jenney Motor Co., 150 Minn. 358, 185 
NW 378; Lindahl v. Morse, 148 Minn. 
167, 181 NW 323; Rosenau v. Peter- 
son, 147 Minn, 95, 179 NW 647; Syck 
v. Duluth St. R. Co., 146 Minn. 118, 
177 NW 944; Gibbs v. Almstrom, 145 
Minn. 35, 176 NW 173. 

Mo.—Columbia . Taxicab Co.’ .v. 
Englebrecht, (A.) 247.-SW 239; Pabst 
Brewing Co, v. Laitner, (A:) 208 SW 
487. 

Nebr.—Dirks v. Ensign Omnibus, 
etc., Co., 107 Nebr. 556, 186 NW 525. 

N. J.—Gabbia v. Sproviero, 130 A 
607; Healey v. Braested, 98 N. J. L. 
520, 120 A 12; Ash v, Blanchard, 
(Sup.) 126 A 428. 

N. Y.—Shirley v. Larkin Co., 239 
N. Y. 94, 145 NE 751; Ward v. Clark, 
232 N. Y. 195, 183 NE 443; McCrossen 
v. Moorhead, 205 App. Div. 497, 200 
NYS 581 [app dism 2386 N. Y. 644 
mem, 142 NE 318 mem]; Brillinger v. 
Ozias, 186 App. Div. 221, 174. NYS 
282; Boston Ins. Co. v. Brooklyn 
Heights R. Co., 182 App. Div. 1, 169 
NYS 251; Schultz v. Nicholson, 116 
Misc. 114, 189 NYS 722. 

N. D.—Pederson v. O’Rourke, 209 
NW. 798. 

Oh.—Twin Dry Cell Battery Co. v. 
W. P. Southworth Co., (A.) 154 NE 


58. 

Okl.—Cooney v. E. V. Schnoor Ci- 
gar Co., 92 Okl. 27, 217 P 206; Lee 
v. Pesterfield, 77 Okl. 317, 188 P 674. 
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to a vehicle approaching in the favored direction 
when the possibility of a collision unless he does so 
is reasonably to be apprehended.*® 
quiring him to yield will ordinarily be presented 


A situation re- 


Or.—Ramp vy. Osborne, 115 Or, 672, 
239 P 112. ‘ 

Pa.—Davis v. American Ice Co., 
285 Pa. 177, 181 A 720; Kuneck v. 
Conti, 277 Pa. 455, 121 A 324; Black 
Vv. Mark, 2738 Pa. 138, 116 A’ 654: 
Weber v. Greenebaum, 270 Pa, 382, 
113 A 4138; Simon vy. Lit Bros., Inc., 
264 Pa. 121, 107 A 635; McClung v. 
Pennsylvania Taximeter Cab Co., 252 
Pa. 478, 97 A 694; Frank v. Pleet, 87 
Pa. Super. 494; Kutz v. General Bak- 
ing Co., 87 Pa. Super, 297; Wiebe v. 
Powers, 86 Pa. Super. 389; Preston 
v. Pilch, 2 Pa. Dist. & Co. 180. 

S. D.—Mills v. Dakota Power Co., 
44 S. D. 451, 184 NW 261. 

Tex.—Frnka v. Beaumert, (Civ. A.) 
290 SW 808; Magnolia Petroleum Co. 
v. Dukes, (Civ. A.) 269 SW 819; Baird 
v. Ridgeway, (Civ. A.) 268 SW 1058. 
ee cag ie: Vi Liddle, (247 Pp 

Vt.—Lachance vy. Myers, 98 Vt. 498, 
129° A. 172° 

Va.—Virginia R., ete., Co. v. N. H. 
Slack Grocery Co., 126 Va. 685, 101 
SE 878. 

Wash.—Stidell v. Davidson, 253 P 
458; Melior v. Burk, 133 Wash. 95, 
233 P 295; Bacon v. Varney, 128 
Wash. 472, 223 P 322; Sliter vy. Clark, 
127 Wash. 406, 220 P 785; Snyder v. 
Smith, 124 Wash. 21, 213 P 622; Ro- 
mano v. W. S. Dulmage Motor Co., 
119 Wash. 347, 205 P 8; Greater Mo- 
tors Corp. v. Metropolitan Taxi Co., 
115."Wash?) "451," 197 PP 327: Saaril vy. 
Wells Fargo Express Co., 109 Wash. 
415, 186 P 898; Noot v. Hunter, 109 
Wash, 348, 186 P 851; Chilberg v. 
Parsons, 109 Wash, 90, 186 P 272. 

W. Va.—Burdette v. Henson, 96 W. 

Va. 31, 122 SE 356, 37 ALR 489. 
_ Wis.—Rubach v. Prahl, 190 Wis. 
421, 209 NW 670; Gilbert v. Witten- 
berg, 189 Wis. 181, 207 NW 264; 
Bratonja v. Wisconsin Ice., etc., Co., 
182 Wis. 206, 196 NW 244; Bertschy 
v. Seng, 181 Wis. 6438, 195 NW 854. 

Man.—Kirk v. Reade, [1923] 1 
WestWkly 1355. 

Ont.—Godfrey v. Cooper, 46 Ont. 
L. 565, 51 DomLR 455, 10 BRC 134; 
Graham v. Esson, 31 OntWN 179; 
Cummings v. Cameron, 31 OntWN 15; 
Buck vy. Eaton, 17 OntWN 191; Kidd 
v. Lea, 10 OntWN 216. 

“Tf under the circumstances of the 
case the relative situation of the 
parties and the speed at which they 
are driving are such that a collision 
is reasonably to be apprehended, then, 
as we understand the law, it is the 
duty of the driver on the left to 
yield the right of way to the driver 
on the right.” Collins v. Liddle, 
(Utah) 247 P 476, 478. 

[a] “The need of a rule deter- 
mining which of two vehicles has 
the right of way’ arises when they 
approach an intersection from dif- 
ferent directions at such time with 
reference to each other that unless 
one yields precedence and slackens 
speed a collision will be likely to oc- 


cur.” Hughes: v. Hudson-Brace Mo- 
aon Co; L1L Kani 7397) 401,°9207 ye 
[b] Proceeding where danger ob- 


vious.—Plaintiff was driving on a 
clear night when the streets were 
dry. When he reached the house 
line of an intersecting street he 
slowed his automobile down to a 
speed of five or six miles per hour, 
looked to the right and to the left, 
and saw defendant’s automobile about 
fifty or sixty feet away approaching 
from the right at a speed of twenty- 
five or thirty miles per hour. With 
this knowledge, plaintiff started to 
cross the intersection, going at the 
rate of six miles per hour, and in- 
creased his speed to ten miles per 
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where the two vehicles draw near to the intersection 
at substantially the same time,’7 and under such 
circumstances it is his duty to slow down‘® and 
even to stop’® if this be necessary to permit the 
passage of the other car ahead of him, and it has 
been said that the duty of the driver of the car 
proceeding in the disfavored direction may extend 
When the front wheels of his | 


hour. 
ear had passed the curb line on the 
far side of the street which he was 
crossing, the rear of his car was 
struck by defendant’s automobile. 
was held that plaintiff was guilty of 
contributory negligence as matter of 
law. Frank v. Pleet, 87 Pa. Super. 
494, 

77. Cal.—Mathes v. Aggeler, etc., 
Seeds Co, a79 sCaligr69”, 9L78 pENTL3: 
ne. v. King, 47 Cal. A. 390,:190-P 
34, 

Colo.—Golden Eagle Dry Goods Co. 
v. Mockbee, 68 Colo. 312, 189 P 850; 


Livingston v. Barney, 62 Colo, 528, 
163 P 863. 
Conn.—Friedman v. Cunningham, 


104 Conn. 737, 132 A 401; Lamke v. 
Harty’ Bros. ‘Trucking Co., 96 Conn. 
505, 114 A 533 Bettilyons vo Cpu. 
Smith & Son, Inc., 96 Conn. 16, 112 A 
649. 

Ill.— Darling v. Ycllow Cab Co., 238 
Ill. A. 326; Zapf v..Kutten, 229 Ill. 
A. 406; Partridge v. Eberstein, 225 
DL AL 20:9: 

Iowa.—Masonholder vy. O'Toole, 210 
NW 778; Roe v. Kurtz, 210 NW 550; 
Barnes v. Barnett, 184 lowa 936, 169 
NW 365. 


It: 
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car if necessary 


Wis.—Bertschy v. Seng, 181 Wis. 
648, 195 NW 854. 
Man.—Kirk v. Reade, [1923] 1 


WestWkly 1355. 

Ont.—Hanley v. Hayes, 55 Ont. L. 
361, [1925] 3 DomLR 782; Cummings 
v. Cameron, 31 OntWN 15. 

[a] Arriving “at approximately 
the same instant.”—‘“‘The term ar- 
riving at such intersection at ap- 
proximately the same instant’ in this 
statute is to be interpreted as fol- 
lows: The driver of an automobile, 
approaching the intersection of two 
highways or streets, or when about 
to turn into the street upon his left 
and to go to the right of the inter- 
section of the centers of the two 
highways or streets, must, when an 
automobile is approaching such in- 
tersection from his right, give such 
approaching automobile the right to 
cross the intersection before him, if 
a man of ordinary prudence in his 
situation, in the exercise of due care, 
would reasonably believe that if the 
two automobiles continued to run at 
the rate of speed at which they are 
then running, such continuance of 
their course would involve the risk 
of a collision. In such case they are 


Kan.—Hughes y. Hudson-Brace Mo-}arriving at such intersection at ap- 


tom: Con ii Kan. 397.0207 Pu795. 

La—New Orleans Fire Dept. v. 
Crystal Creamery, 3 La. A. 327. 

Me.—-Smith v. Elliott, 122 Me. 126, 
119 A 203. 

Mass.—McCarthy v. Beckwith, 246 
Mass. 409, 141 NE 126. 

Mich.—Arvo v. Delta Hardware Co., 
231 Mich. 488, 204 NW 134; Pline v. 
Parsons, 231 Mich. 466, 204 NW 181. 

Minn.—O’Connor vy. Sinykin, 162 
Minn. 382, 202 NW 891; Primock v. 
Goldenberg, 161 Minn. 160, 200 NW 
920, 37 ALR 484; Lindahl v. Morse, 
148 Minn..167, 181 NW 323. 

Mo.—Mueller v. Holekamp, (A.) 
260 SW 118; Columbia Taxicab Co. v. 
Englebrecht, CARD Pec ee, eezoos 
Schreiber v. Bahr, 211,Mo. A. 504, 244 
SW 957; Petring v. Albers, (A.) 241 
SW 452. 

No ¥— Shirley” v.) Warkini Co, 239 
N. Y. 94, 145 NE 751; Ward v. Clark, 
232 N. Y¥. 195, 133 NE 443; McCrossen 
vy. Moorhead, 205 App. Div. 497, 200 
NYS 581 [app dism 236 N. Y. 644 
mem, 142 NE 318 mem]; Blum v. 
Gerardi, 111 Misc. 617, 182 NYS 297; 
Dickes v. New York Tel. Co., 189 
INGYES 2 99: 

N. D.—Pederson v. O’Rourke, 209 
NW 798. 

Or.—Ramp v. Osborne, 115 Or. 672, 
239° Peli 2. 

Pa.—Cleary v. Quaker City Cab Co., 
2S ieane2 41s Lae: oAy 18 bee Davdsierva 
American Ice Co., 285 Pa. 177, 131 A 
720; Gray v. Ohio Grease Co., 283 Pa. 
461, 129 A 456; Weber v. Greenebaum, 
DOP ase colle: As LSP OW eS mays 
Wiebe, 86 Pa. Super. 392; Wiebe v. 
Powers, 86 Pa. Super. 389; Donald v. 
Parker, 79 Pa. Super. 212; Uhler v. 
Jones, -78 Pa. Super. 313; Preston 
v. Pilch, 2 Pa. Dist. & Co. 180. 

Tex.—Magnolia Petroleum Co. v. 
Dukes, (Civ. A.) 269 SW 819. 

Vai—Virginia R.,. etce,, Co, v. Noo 
Slack Grocery Co., 126 Va. 685, 101 
SE 878. 

Wash.—Stidell v. Davidson, 253 
P 458; Sliter v. Clark, 127 Wash. 406, 
220 P 785; Surry v. Seattle Taxicab 
Co., 117 Wash. 559,.201 P 754; Noot 
vy. Hunter, 109 Wash, 3438, 186 P 851; 
Chilberg v. Parsons, 109 Wash. 90, 
186 P 272. 


proximately the same instant.” Neu- 
mann v. Apter, 95 Conn. 695, 701, 112 
A 350, 21 ALR 970. 

[b] Failure to yield negligent.— 
Plaintiff was driving easterly and 
defendant’s truck was. proceeding 
northerly on an intersecting street. 
Plaintiff was driving on the south 
side of the street at a speed of about 
twelve or fifteen miles per hour and 
as he approached the intersection he 
slowed down to about eight miles per 
hour, and then continued to the 
point of collision, which was near the 
southeast corner of the area of the 
intersection of the streets. He saw 
defendant’s truck when it was thirty 
or forty feet south of the south line 
of the intersection, and at thaf time 
the two vehicles were equidistant 
from the point of collision. He did 
not look again but continued across 
the intersection until the collision 
occurred. It was held that plaintiff 
was guilty of contributory negligence 
precluding any recovery by _ him. 
Shirley v. ‘Larkin Co., 239 N: Y¥. 94, 
145 NE 751. 

78. Cal.—Kinney v. King, 47 Cal. 
A. 390, 190 P 834, 

Kan.—Hughes_ v. Hudson-Brace 
Motor Co., 111 Kan. 397, 207 P 795. 

Ky.—Louisville R. Co. v. Birdwell, 
189 Ky. 424, 224 SW 1065. 

Minn.—Primock y. Goldenberg, 161 
Minn. 160, 200 NW 920, 37 ALR 484. 

Mo.—D’Wolf v. Stix-Baer, etc., Co., 
(A.) 273 SW 172. 

INAS Ya Sninley svete OO Zoo) 
N. Y. 94, 145 NE 751; Ward v. Clark, 
232 N.. Y. 195, 183 NE 443° Shuman 
Ve. Halls! (219 App. Div. 75, 1219) NYS 
228; Brillinger v. Ozias, 186 App. Div. 
221, 174 NYS 282. 

N. D.—Pederson vy. O’Rourke, 209 
NW 798. 

Or.—Ramp vy. Osborne, 115 Or, 672, 
raase) dee ali. 

Pa.—Kutz v. General Baking Co., 
87 Pa. Super. 297; Powers v. Wiebe, 
86 Pa. Super. 392. 


Wash.—Bullis v. Ball, 98 Wash. 
342, 167 P 942. ; 
Man.—Kirk vy. Reade, [1923] 1 


WestWkly 1355. 
Ont.—Kidd v. Lea, 10 OntWN 216. 
Duty to slow down generally see! 


having the right of way.*° 
vehicle proceeding in the favored direction reaches 
the intersection before the other vehicle, it is the 
duty of the driver of the latter to yield.*+ 
tions with respect to the right of way at intersec- 
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so far as to require him to reverse and back his 


to get out of the way of the car 
A fortiori, where the 


Regula- 


supra §§ 638, 697. 

79. Cal.—Kinney vy. King, 
A. 390, 190 P 834. 

Colo.—St. Mary’s Academy v. New- 
hagen, 77 Colo. 471, 238 P 21; Rosen- 
bean v. Riggs, 75 Colo. 408, 225 P 
832. 

Ky.—Louisville R. Co. v. Birdwell, 
189 Ky. 424, 224 SW 1065. 

Md.—Stewart Taxi-Serv. Co. 
Spencer, 132 A 153. 

Mo.—D’Wolf v. Stix-Baer, etc., Co:, 
(A.) 273 SW 172; Columbia Taxicab 
Co. v. Englebrecht, (A.) 247 SW 239. 

N. Y.—Shirley v. Larkin Co., 239 
ING ee e945 145 NI ode Sihuinieaneecve 
Hall, 219 App. Div. 75, 219 NYS 228; 
Brillinger v. Ozias, 186 App. Div. 221, 
174° NYS 282. 

Or.—Ramp vy. Osborne, 115 Or. 672, 
239 P 112. 

Pa.—Kutz v. General Baking Co., 
87 Pa. Super. 297; Powers v. Wiebe, 
86 Pa. Super. 392; Wiebe v. Powers, 
86 Pa. Super. 389. 

Wash.—Melior v. Burk, 133 Wash. 
95, 233 P 295; Bullis v. Ball, 98 Wash. 
342,.167 P 942. 2 

Man.—Kirk v. Reade, [1923] 1 West 
Wkly 1355. 

“The rule of construction must be 
guided by reason and common sense 
and if it appears that the relative 
positions of the two cars, taking into 
account distances from the point of 
intersection and speed, is such that 
danger of a collision may reasonably 
be apprehended if the car on the 
left proceeds, it is the duty of its 
driver to slow up or stop and give to 
the car on the right the precedence 
which is guaranteed to it by the stat- 
ute.” Shirley v. Larkin Co., 239 N. Y. 
945 ST, Leo UNE Tot, 

[a] Rule applied. — Where plain- 
tiff had the right of way at a cross- 
ing and defendant was proceeding 
over it at from three to ten miles per 
hour and could have stopped and 
avoided the collision, defendant’s neg- 
ligence in failing to stop precluded 
his recovery on his counterclaim. 
Columbia Taxicab Co. v. Englehrecht, 
(Mo. A.) 247 SW 239. 

{[b] Failure to stop may be negli- 
gent.—A driver who proceeds to cross 
an intersection when another car is 
approaching. from his right about 
seventy-five feet away on an inter- 
secting street, when he could have 
stopped his automobile within six 
feet, is not free from negligence as 
matter of Iaw. Stewart Taxi-Serv. 
Co. v. Spencer, (Md.) 132 A 153. 

[c] On the approach of a motor 
eycle policeman, who has the right 
of way by ordinance, a driver ap- 
proaching on an intersecting street 
should stop if this be necessary to 
permit the motor cycle to pass. 
Clark v. Wilson, 108 Wash. 127, 183 
Be LOSs 

Duty to stop generally see supra 
aeene 699. . 4 

. Brillinger v. Ozias, 186 App. 
Divewced wgeoe mL 4sNeY Sao fauot 
Shuman vy. Hall, 219 App. Div. 75, 219 
NYS 228] (“The words ‘grant the 
right of way’ mean that at such a 
crossing the driver of one vehicle has 
an affirmative duty to keep out of 
the other’s way. This requires him 
to slow, to stop, and, if need be, to 
reverse, if otherwise the crossing 
vehicles are likely to come into con- 
tact”). 

81. Cleary v. Quaker City Cab Co., 
285) Pa. 241, 132 A 185. 

[al Emergence from house line.— 


At “Cake 


Ve 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tions must, however, receive a reasonable construc- 
tion,®? and. a driver is not in all cases under a duty 
to yield the right of way to another driver merely 
because the latter is traveling in the favored direc- 
Thus, a driver traveling in the disfavored 
direction is not required to wait for the passage 
ahead of him of a vehicle approaching from the 
favored direction where it is reasonably apparent 
_ that he can cross ahead of such vehicle with entire 


tion.®? 


A truck, going north, and emerging 
from the southernmost house line of 
a cross street, when a taxicab going 
east on such cross street is about 
forty-five feet from the westernmost 
line of the street on which the truck 
is traveling, has the right of way. 
Cleary v. Quaker City Cab Co., 285 
Pa. 241, 132 A 185. 

82. Mass.—Fournier v. Zinn, 154 
NE 268. 

Mo.—Howard, etc., Realty Co. v. 
Berman, 212 Mo. A. 401, 245 SW 606. 

N. Y.—Shirley X Larkin Co.,. 239 
IN, PY. 94 °145 "NEY Vbt. 

Okl.—Lee v. Pesterfield, 77 Okl. 317, 
188 P 674. 

Pa.—Weber v. Greenebaum, 270 Pa. 
382, 113 A 413; Uhler v. Jones, 78 Pa. 
Super. 313. 

Po pe PREY vy. Liddle, 247 P 476, 

“The statute, 
ceive an interpretation compatible 
with reason, common _ sense, and 
practicability.” Collins v. Liddle, 
supra, 

“The rule adopted was intended to 
be a workable one to be reasonably 
applied.’”’”’ Wiebe v. Powers, 86 Pa. 
Super. 389, 391. 

83. Cal.—Lawrence v. Goodwill, 44 
Cal. A. 440, 186 P 781. 

Iowa.—Roe v. Kurtz, 210 NW 550; 
Barnes v. Barnett, 184 Iowa 936, 169 
NW 365. 

Mich.—Arvo v. Delta Hardware 
Co., 231 Mich. 488, 204 NW 134. 

Mo.—Howard, etc., Realty Co. v. 
Berman, 212 Mo. A. 401, 245 SW 606. 


however, must re- 


N. Y.—Shirley v. Larkin Co., 239 
Ney: 945.96) 145° NE ble 
Man.—Kirk v. Reade, [1923] 1 


eee ery 1355. 
nt.—Hanley vy. Hayes, 55 Ont. L. 
361, [1925] 3 DomLR 782. 

“This statute is to receive a rea- 
sonable application and it would not 
be the duty of an automobilist ap- 
proaching an intersection to stay his 
passage because somewhere in the 
distance on his right he saw another 
car approaching the same intersec- 
tion.” Shirley v. Larkin Co., supra. 

“The law giving defendant’s car 
the right of way does not mean that 
all persons desiring to cross must 
awalt the passing of an approaching 
car. It simply means... that if 
two cars meet at a crossing that on 
the right is entitled to pass over it 
before the other.” Arvo v. Delta 
Hardware Co., 231 Mich, 488, 491, 
204 NW 134. 

84 U. S.—Bramley v. Dilworth, 
274 Fed. 267. 

Ala.—Ray v. Brannan, 196 Ala.:113, 
72 S 16. 

Cal.—Whitelaw v. McGilliard, 179 
Gall 93849, 2176 9P* 1679; > Robinson. .v- 
Clemons, 46 Cal.’ A. 66d 190 P 2038. 

Colo. — Golden Eagle Dry Goods Co, 
v. Mockbee, 68 Colo. 312, 189 P 850. 


Conn. —DeMarey v. Brugas, 103 
Conn. 667, 131 A 392; Neumann v. 
Apter, 95 Conn. 695, 112 A 350, 21 


ALR 970. 

Del.—Grant v. Marshall, 121 A eal 
Ill.—Salmon v. Wilson, 227 Ill.: 
286; Rupp v. Keebler, 175 Ill. A. $10, 
Iowa.—Roe v. Kurtz, 210 NW 550; 
Barnes v. Barnett, 184 Iowa 936, 169 
NW 365; Pilgrim v. Brown, 168 Towa 

177, 150 Nw 1. 
Kan. —Hughes v. Hudson-Brace 
Motor Co., 111 Kan. 397, 207 P 795. 
Ky.—Schneider v. Rolf, Ape VIR 
669, 278 SW 100; Kentucky Livery 
Co. v. Meyers, 196 Ky. 822, 245 SW 
882; Louisville R. Co. v. Birdwell, 


‘|232 N. ¥. 195, 133 
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the intersection 


man under like 
in front of the 


189 Ky. 424, 224 SW 1065. 

La. Beard v. Morris, 156 La. 798, 
101 S 147. 

Mass.—Fournier v. Zinn, 154 NE 
268. 


Mich.—Arvo v. Delta Hardware 
Co., 231 Mich. 488, 204 NW 134; Pline 
v. ‘Parsons, 231 Mich. 466, 204 NW 
abey he Weber v. Beeson, 197 ‘Mich. 607, 


164 NW 255; Brown vy. Mitts, 187 
Mich. 469, 153 NW 714. 
Minn.—O’Connor vy. Sinykin, 162 


Minn. 382, 202 NW 891; Primock v. 
Goldenberg, 161 Minn. 160, 200 NW 
920, 37 ALR 484; Soderberg v. Taney, 


152 Minn. 376, 188 NW 993; Kunz 
Vo. CRorp Fire- Proof Door Co., 150 
Minn. 362, 185 NW 376. 

N. Y.—Shirley v. Larkin Co., 239 


N. Y. 94, 145 NE 751; Ward v. Clark, 
NE 443; Boston 
Fis Cosa Brooklyn Heights Re (Cos 
1822 Appin Dive ted, a69 = NWS to 1h: 
Schultz v. Nicholson, 116 Misc. 114, 
189 NYS 772. 

N. D.—Pederson v. O’Rourke, 209 
NW 798. 

Oh.—Joseph y. Larkworthy, 15 Oh 
NPNS 561. 

Okl.—Lee_  v. ti? Okt. 
S188 P6704. 

Pa.—Weber v. Greenebaum, 270 Pa. 
382, 113 A 413; Sutton v. Quaker City 
Cab Cos tsT Pa. Super. 291; Wiebe v. 
Powers, 86 Pa. Super. 389; Moraski v. 
Yellow Cab Co., 84 Pa. “Super. 605; 
Bauer v. ‘Armour, 84 Pa. Super. 174; 
Preston v. Pilch, 2 Pa. Dist. & Co. 
180. 

R. 1.—W. P. Hamblin, Inc, v. Cher- 
nick, 136 A 245. 


Pesterfield, 


Utah ==Collins’ #ve0 diddles — 247 & P 
476. 
Vt.—Lachance v.' Myers, 98 Vt. 


498, 129 A 172. 

Va.—McGowan y. Tayman, 144 Va. 
358, 1382 SE 316. 

W. Va.—Burdette yv. Henson, 96 
W. Va. 31, 122 SE 356, 37 ALR 489. 

Man.—Kirk v. Reade, [1923] 1 
WestWkly 1335. 

Ont.—Hanley v. Hayes, 55 Ont. L. 
361, [1925] 3 DomLR 782. 

Sask.— Wallace v. Viergutz, 
Sask. L. 251, 52 DomLR 703, 749201 
2 WestWkly 333. 

“The right of precedence at a 
crossing given by the statute has no 
proper application except where the 
vehicles on intersecting streets ap- 
proach the crossing so nearly at the 
same time and at sueh rate of speed 
that if both proceed, each without re- 
gard to the other, a collision or inter- 
ference between them is inary 
to be apprehended.” Lachance v. 
Myers, 98 Vt. 498, 503, 129 A 172. 

pits certainly does not mean that a 
driver on the left at an intersection 
must stop and wait for a driver on 
the right to cross the intersection 
ahead of him when danger of a col- 
lision is not at that time to be rea- 
sonably apprehended.” Collins v. 
Liddle, (Utah) 247 P 476, 478. 

[a] May proceed as matter of 
right.—‘If a traveler not having 
such right of precedence comes to 
the crossing, and finds no one ap- 
proaching it upon the other street 
within such distance as reasonably to 
indicate danger of interference or 
collision, he is under no obligation to 
stop or to wait, but may proceed to 
os such crossing as a matter of 

ght.” Barnes v. Barnett, 184 Iowa 
936, 943, 169 NW 365. ; 

[b] Dlustration—An automobile 
driver, who reaches a street inter- 
section at a time when a motor cycle 


been considered 
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safety,84 and he is, accordingly, warranted in pro- 
ceeding across an intersection which he reaches so 
much in advanee of a vehicle approaching from the 
favored direction that he has ample time to cross 


at a reasonable speed before the 


other vehicle enters it®* or that a reasonably prudent 


conditions would attempt to cross 
approaching vehicle.8® It has even 
that the vehicle traveling in the 


driver to his right is one hundred 
and forty-five feet from the inter- 
section, has the right to cross. Ward 
v. Gildea, 44 Cal. A. 380, 186 P 612. 

85. Cal.—Ward v. Gildea, supra. 

Conn.—Rohde v. Nock, 101 Conn, 
439, 126 A 335; Neumann vy. Apter, 
95 Conn. 695, 112 A $50, 21 ALR 970. 

Iowa.—Roe v. Kurtz, 210 NW 550; 
Barnes v.-Barnett, 184 Iowa 936, 169 
NW 365. 

Ky.—Schneider vy. Rolf, 211 Ky. 
669, 278 SW 100. 

Md.—Taxicab Co. v. Ottenritter, 135 
A 587. 

Mich.—Arvo v. Delta Hardware 
Co., 231 Mich. 488, 204 NW 134; Pline 
v. Parsons, 231 Mich. 466, 204 NW 
131; Weber v. Beeson, 197 Mich. 607, 
164 NW 255. 

Minn.—Primock v. Goldenberg, 161 
Minn. 160, 200 NW 920, 37 ALR 484; 
+ Soderberg v. Taney, 152 Minn. 376, 
188 NW 993; Kunz v. Thorp Fire- 
ee Door Co., 150 Minn, 362, 185 

V 376. : 

Mo.—Tyrer v. Moore, (A.) 250 SW 


920. 

N. Y.—Shirley v. Larkin Co., 239 
ING: 1947 4b Ne 75 ie 

N. D.—Pederson v. O’Rourke, 209 
NW 798. 

Okl.—Lee_ v. tit Oe 
317, 188! P»674. 

Pa.—Weber v. Greenebaum, 270 Pa. 
382, 113 A 413; Wiebe v. Powers, 86 
Pa. Super. 389; Bollinger v. Green- 
away, 83 Pa. Super. 217; Uhler v. 
Jones, 78 Pa. Super. 313. 

W. Va.—Burdette v. Henson, 96 W. 
Va. 31, 122 SE 356, 37 ALR 489. 

Wis.—Werner v. Yellow Cab Co., 


177 Wis. 592, 188 NW 77.: 
Man.—Kirk v. Reade, [1923] 1 


WestWkly 1355. 
Ont.—Hanley v. Hayes, 55 Ont. L. 
[1925] 3 DomLR 782. 


Pesterfield, 


361, 
“As against any car on his right 
which, driven at a lawful speed, will 
not enter the intersection until after 
he has done so he has the right of 
way. ... If he looked and saw no 
car, which, having regard to the law- 
ful rate of speed, he would not pre- 
cede into the intersection, he had the 
right of way. If he had the right of 
way, all other cars were bound to 
yield to him, and use due care for his - 


safety.”” Pederson v. O’Rourke, (N. 
D.) 209 NW 798, 800. 
{a] TIllustration.—The driver of 


an automobile reaching a street in- 
tersection seventy-five or one hun- 
dred feet before a truck approaching 
from the right is not contributorily 
negligent in attempting to cross. 
Schneider v. Rolf, 211 Ky. 669, 278 
SW 100. 

86. Conn.—Neumann v. Apter, 95 
Conn. 695, 112 A 350, 21 ALR 970. 

Iowa.—Wagner v. Kloster, 188 , 
Iowa 174, 175 NW 840. 

Kan.—Hughes v. Hudson-Brace 
Motor Co., 111 Kan. 397, 207 P 795. 

Mich.—Pline v. Parsons, 231 Mich. 
466, 204 NW 181. 

N. Y.—Blum vy. Gerardi,. 111 Misc. 
617,182 NYS 297 

Pa.—Weber v. Greenebaum, 270 Pa. 
382, 113 A 413; Uhler v. Jones, 78 Pa. 
Super. 3138. 

“A driver at the left may proceed 
on his way if an approaching vehicle 
to the right is so far away that the 
crossing may reasonably be under- 
taken.’ Sutton v. Quaker City Cab 
Co., 8% Ba. Super. 291). 293, 

‘Tf ...a oman of ordinary pru- 
dence in such situation, in the exer- 
-ecise of due care, would reasonably 
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disfavored direction has the right to proceed if it 
reaches the intersection substantially in advance of 
A fortfori, a driver is not re- 
quired to wait before undertaking to cross an inter- 
section until there is no vehicle in sight approaching 
from such direction as’to be entitled to the right 
Whether it is the duty of a driver pro- 
ceeding in the disfavored direction to yield the 
right of way to a driver proceeding in the favored 
direction depends upon the circumstances of the 
particular case,°® and various elements are to be 


the other vehicle.®? 


of way.*® 


believe that if the two automobiles 
continued to run at the rate of speed 
at which they are then running, such 
continuance would not involve the 
risk of a collision but would carry 
his automobile across the intersec- 
tion of the highways or streets in 
safety in front of the automobile ap- 
proaching from his right, then the 
automobile from the left would -not 
be negligent in crossing the intersec- 
tion in front of the automobile ap- 
proaching from the right.’”” Neumann 
v. Apter, 95 Conn, 695,.70U, 112 A 350, 
21 ALR 97. 

[a] Crossing properly attempted. 
—At a place where north and south 
traffic had the right of way, plaintiff, 
driving west, looked to the south 
on reaching an intersecting street 
and saw defendant’s truck traveling 
north. At that time plaintiff was 
driving at the rate of from eight to 
ten miles per hour and defendant’s 
truck was about one hundred feet 
away and was traveling at the rate 
of eighteen or twenty miles per hour, 
on the north-bound car tracks. 
Thinking that he had time to cross 
safely, plaintiff proceeded across the 
intersection at the same rate of 
speed at which he had been traveling 
but when he had almost cleared the 
north-bound tracks the left rear 
wheel of his car was struck by de- 
fendant’s truck. It was held that 
these facts warranted a finding that 
plaintiff was free from contributory 
negligence. Blum wv. ;Gerardije ali 
Mise. 617, 182 NYS 297. 

{[b] Attempt to cross not negili- 
gent as matter of law.—Where plain- 
tiff, driving a horse-drawn vehicle at 
the rate of about ten miles an hour, 
on reaching an intersection looked to 
the right and saw defendant ap- 
proaching in his automobile on the 
intersecting street about two hundred 
feet away and driving at the rate 
of about twenty-five miles per hour, 
and thinking he had time to cross 
safely, plaintiff proceeded and had 
reached the opposite side of the in- 
tersection and the horse had passed 
beyond the intersecting street when 
defendant’s machine struck his hind 
wheel, plaintiff was not guilty of 
contributory negligence as matter of 
law. Schultz v. Nicholson, 116 
Misc. 114, 189 NYS 722. ; 

87. Frank v. Pleet, 87 Pa. Super. 
494; Coleman v. Patton, 84 Pa. Super. 
555; Groeschell v. Washington Choc- 
olate Co., 128 Wash. 589, 224 P 19. 

“The trial judge charged the jury, 
in substance that... it was still 
the law that one arriving at the in- 
tersection, 
advance of another, was entitled to 
proceed, irrespective of the right or 
jeft rule. ... These instructions pre- 
sent a proper statement of the law.” 
Weber v. Greenebaum, 270 Pa. 382, 
384, 113 A 413. 

{a] Reason for rule.—‘If it were 
otherwise it would be almost im- 
possible to pass under conditions of 
heavy traffic where there are broad 
street intersections.” Groeschell v. 
Washington Chocolate .Co., 128 Wash. 
589, 590, 224 P 19. 

Right of way of vehicle first enter- 
ing Taveneanuion generally see supra 
§ 702. 

88. Ward v. Ciark, 232 N. Y. 195, 


‘upon 


a substantial distance in} 
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199, 133 NE 4438 [rev 189 App. Div. 
844, 179 NYS 466] (“Such a rule 
would be unworkable in crowded 
cities’). 

89. Cal.—Lawrence_ v. 
44 Cal. A. 440, 186 P 781. 
La.—Uzzo v. Torres, 3 La. A. 292. 

Md.—Taxicab Co. v. Ottenritter, 135 
A 587. 

Mich.—Arvo v. Delta Hardware 
Co. 231 Mich. 488, 204 NW. 134; 
Weber v. Beeson, 197 Mich. 607, 164 
NW 255, ; 

Minn.—Primock y. Goldenberg, 161 
Minn. 160, 200 NW 920, 37 ALR 484. 

Mo.—Tyrer v. Moore, (A.) 250 SW 


Goodwill, 


920; Williams v. Columbia Taxicab 
Co., (A.) 241 SW 970; Freeman v. 
Green, (A.) 186 SW 1166. 


N. J.—Healey v. Braested, 98 N. J. 
L. 520, 120 A 12; Spawn v. Goldberg, 
94 N. J. L. 335, £10 A’ 565; Dumphy 
v. Thompson, (Sup.) 130 A 639. 

N. Y.—Essig v. Lumber Operating, 
ote Co., 183 App. Div. 198, 170 NYS 
192. ; 

4 R. I.—Simonelli v. Beswick, 133 A 

35. 

90. Taxicab Co. v. Ottenritter, 
(Md.) 135 A 587, 590; Ray Mead Co. 
v. Products Mfg. Co., 110 Misc. 648, 
180 NYS 641; Lachance v. Myers, 98 
Vt. 498, 129 A 172. 

“The question whether a vehicle 
approaching from the right is suffi- 
ciently near the street or road inter- 


section to have the right of way’ 


over a vehicle approaching from the 
left necessarily depends in each case 
its own facts. The width of 
the intersecting highways, the speed 
of the vehicles, and various other 
conditions might materially affect 
the issue as to whether an asserted 
right of way should be recognized or 


denied.”’ Taxicab Co; vy. Ottenritter, 
supra. 

[a] “Distance alone is not the de- 
cisive feature in determining to 
which party the right of way ob- 
tains. Other considerations are 


equally controlling and persuasive 
upon that question.” May Mead Co. 


v. Products Mfg. Co., 110 Misc. 648, 


650, 180 NYS 641. 

91. U. S.—Bramley v. Dilworth, 
274 Ked. 267. 

Cal.—Robinson y. Clemons, 46 Cal. 
A. 661, 190 P 208. 

Colo.—Golden Eagle Dry Goods Co. 
v. Mockbee, 68 Colo. 312, 189 P 850. 

Ill.—Salmon v. Wilson, 227 Ill, A. 


286. 
4 Mass.—Fournier v. Zinn, 154 NE 
68. 
Mich.—Pline v. Parsons, 231 Mich. 
'466, 204 NW 181. 
162 


Minn.—O’Connor vy. Sinykin, 


Minn, 382, 202 NW 891 
N. Y.—Metzger v. Cushman’s Sons, 
Ine.,, 2438 N.. *Y,. 118, 152,. NE 695; 


Shirley v. Larkin Co,, 239 N. Y. 94, 
145 NE 751; Ward v. Clark, 232 N. 
Y. 195, 1838 NE 448; Blum vy. Gerardi, 
111 Mise. 617, 182 NYS 297; Ray 
Mead Co. v. Products Mfg. Co., 110 
Misc. 648, 180 NYS 641. 

Vt.—Lachance v. Myers, 98 Vt. 498, 
129 A 172. 

Sask.—Wallace v. Viergutz, 
Sask. L. 251, 52 DomLR 703, [1920] 
2 WestWkly 333. 

“If the relative positions of the 
two vehicles are such that, in the 
exercise of reasonable care and pru- 


abay 
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considered,®° including the relative distances of the 
two vehicles from the intersection,®! and the relative 
speeds at which they are approaching.°? ) 
ingly, failure to yield the right of way to a vehicle 
proceeding in the favored direction is not neces- 
sarily negligence as matter of law,* but is a fact to 
be considered along with the other facts in the 
case on the question of negligence.** 
duty in avoiding a collision at an intersection rests, 
however, on the driver who is proceeding in the 
disfavored direction,®®> and where the two vehicles 


Acecord- 


The primary 


dence, the driver on the left would 
be justified in believing that he could 
safely pass over ahead of the other 
without danger of collision then he 


may proceed to do so.’ Schultz v. 
Nicholson, 116 Misc. 114, 116, 189 
NYS 722. 

92. Conn.—Neumann y. Apter, 95 


Conn. 695, 112 A 350, 21 ALR 970. 
Iowa.—Barnes v. Barnett, 184 Iowa 
936, 169 NW 365. 


Mass.—Fournier v, Zinn, 154 NE 
268. 
Minn.—O’Connor v. Sinykin, 162 


Minn, 382, 202 NW 891. 

N. Y.—Shirley vy. Larkin Co., 239 
N. Y. 94, 145 NE 751; Ward v. Clark, 
232 N. Y..195, 188 NE, 443, 

Vt.—Lachance v. Myers, 98 Vt. 498, 
129 A 172. 

93. Cal.—Lawrence v. Goodwill, 
44 Cal. A. 440, 186 P 781. 

Kan.—Hughes _ vy. Hudson-Brace 
Motor=Co:) 11> Kan? 8977 207 Paioas 

Mich.—Pline vy. Parsons, 231 Mich. 
466, 204 NW 131. 

Minn.—O’Connor v. Sinykin, 162 
Minn. 382, 202 NW 8:91; Kunz v. 
Thorp Fire-Proof Door Co., 150 Minn. 
362, 185 NW 376; Geiger v. Sanitary 
Farm Dairies, 146 Minn. 235, 178 NW 
501; Carson v. Turrish, 140 Minn. 
445, 168 NW 349, LRA1918F 154. 

N. J.—Healey v. Braested, 98 N. 
J. L. 520, 120 A 12; Baker v. Fogg, 
oe Cor, oN weds CL colin) Lope 

N. Y.—Ray Mead Co. v. Products 
Mfg. Co., 110 Misc. 648, 180 NYS 641. 

Vt.—Lachance v. Myers, 98 Vt. 498, 
129 A 172. 

“Tt is not negligence as a matter 
of law for a driver from either direc- 
tion to undertake to cross the inter- 
section ahead of a car which is at 
such a distance that he has ample 
room to get across, provided the 
other car does not exceed the highest 
speed he has reason to anticipate.’ 
Hughes v. Hudson-Brace Motor Co., 
111 Kan. 397, 401, 207 P 795, 

{a} Mlustration.—Where an auto- 
mobile driver was within thirty-four 
feet of the center of the intersSection, 
when an approaching automobile on 
a state trunk line was two hundred 
and thirty-eight feet or more from 
that point, and when he was just 
entering upon the pavement and had 
but eighteen feet to go in crossing it, 
the approaching car thereon was from 
one hundred and thirty-two to one 
hundred and sixty-five feet distant, 
it cannot be said, as a matter of law, 
that. he was guilty of contributory 
negligence in attempting to cross. 
Pline v, Parsons, 231 Mich. 466, 204 
NW 181. ‘ 

94. Healey v. Braested, 98 N. J. 
L. 520, 522, 120 A 12; Baker v. Fogg, 
ates is 95 a4 J. L. 230, 112 A 406; 

umphy v. ompson, (N. J. Sup. 
130 A 639. r ‘ pe 

‘The mere infraction of this pro- 
vision of the traffic law cannot alone 
be properly made the basis of a right 
of recovery, but such violation is to 
be considered by the jury along with 
the other testimony of the,case on 
the question of negligent conduct.” 
Healey v. Braested, supra. 

95. Cal.—Robinson v. Clemons, 46 
Cal. A. 661, 190 P 203. 

Colo.—Rosenbaum v. Riggs, 175 
Colo. 408, 225 P 8382; Golden Eagle 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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reach the intersection simultaneously, thus imposing 
on the driver who is proceeding in the disfavored 
direction a clear duty to yield the right of way, his 
failure to do so is frequently regarded as negli- 
gence as matter of law.®* A fortiori, where the facts 
clearly show that the driver proceeding in the dis- 
favored direction not only failed to yield the right 
of way but also neglected other precautions at the 
_ intersection, negligence as matter of law may prop- 
The driver who is pro- 
ceeding in the disfavored direction may not attempt 


erly be imputed to him.%7 


Dry Goods Co. vy. Mockbee, 68 Colo. 
312, 189 P 850. 

ety on VRP. v. Keebler, 175 Ill. A. 
“ares en v. Moser, 196 NW 

Ky.—Byck v. Bardo, 196 Ky. 223, 
244 SW 413. 

Me.—Dansky v. Kotimaki, 125 Me. 
ar deO eA. Sil. 

Minn.—O’Connor v. Sinykin, 162 
Minn. 382, 202 NW 891; Fairchild v. 
Kilbourne, 152 Minn. 457, 189 NW 
126; Rosenau vy. Peterson, 147 Minn. 
95, 179 NW 647. 

N. J.—Gabbia v. Sproviero, 130 A 
607; Ash v. Blanchard, (Sup.) 126 A 
428. 

Pa.—Black v. Mark, 273 Pa. 138, 
116 A 656; McClung v. Pennsylvania 
Taximeter Cab Co., 252 Pa. 478, 97 
A 694. 

Tex.—Baird v. Ridgeway, (Civ. A.) 
268 SW 1058. \ 

Wash.—Shilliam v. Newman, 94 
Wash. 637, 162 P'977; Yuill v. Berry- 
man, 94 Wash. 458, 162 P 513. 

Wis.—Gilbert v. Wittenberg, 189 
Wis. 181, 207 NW 264. 

Man.—Kirk v. Reade, [1923] 1 
WestWkly 1355. { 

“The driver at the left has an 
affirmative duty in approaching a 
crossing against intersecting traffic.” 
Kutz v. General Baking Co., 87 Pa. 
Super. 297, 301. 

“The statute imposed upon appel- 
lant much more than the duty to 
exercise reasonable care not to in- 
jure one of whose peril he was act- 
ually aware. He was under the 
positive duty to yield the right of 
way, and of necessity was required 
to exercise reasonable diligence to 
ascertain if another, with a right 
over the crossing superior to_ his, 
was approaching.” Carlson v. Meus- 
berger, 200 Iowa 65, 74, 
432. 

{a] Illustration.— Where  plain- 
tiff driving his automobile entered 
a street intersection first and thus 
had the right of way, and defendant, 
driving his vehicle, had a clear view 
of plaintiff for fifteen or twenty feet 
or more before plaintiff entered the 
intersection, it was defendant’s duty 
to avoid a collision. Yuill v. Berry- 
man, 94 Wash. 458, 162 P 513. 

[b] Horse-drawn vehicle with 
right of way as such and also he- 
cause of direction.—Where a traffic 
ordinance gives to horse-drawn vehi- 
eles the right of way over automo- 
biles and also provides that vehicles 
going in a northerly or southerly di- 
rection shall have the right of way, 
the driver of an automobile traveling 
east or west is under a greater duty 
to avoid a collision than rests upon 
the driver of a horse-drawn vehicle 
proceeding north or south in a resi- 
dential district where the streets are 
not heavily traveled. Shilliam  v. 
Newman, 94 Wash. 637, 162 P 977. 

96. Cal.—Kinney v. King, 47 Cal. 
A, 390, 190 P 8384. 

Colo.—Livingston v. 62 
Colo, 528, 163 P 863. é 

Conn.—Friedman v. Cunningham, 
104 Conn. 737, 132 A 401. 

- Jll—Zapf v. Kutten, 229 Il. A. 
06 


Iowa.—Masonholder v. O’Toole, 210 
NW 778. : 

La.—New Orleans Fire Dept. v. 
Crystal Creamery, 3 La, A. 327. 


Barney, 


204 NW! 
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Me.—Smith y. Elliott, 122 Me. 126, 


119 A 203. 

Mo.—Columbia Taxicab Co. _ v. 
Englebrecht, (A.) 247 SW 239; 
Schreiber v. Bahr, 211 Mo. A. 504, 
244 SW 957. 


N. Y.—Shirley v. Larkin’ Co.; 239 


N. Y. 94, 145 NE 751; McCrossen v. 
Moorhead, 205 App. Div. 497, 200 
NYS 581 [app dism 236 N. Y. 644 
mem, 142 NE 318 mem]; Dickes v. 
New York Tel. Co., 189 NYS 99. 

Or.—Ramp v. Osborne, 115 Or. 
67252239: Pal 125 


Pa.—Frank v. Pleet, 87 Pa. Super. 
oie: Donald vy. Parker, 79 Pa. Super. 

Wash.—Stidell v. Davidson, 253 P 
458; Sliter v. Clark, 127 Wash. 406, 
220 P 785; Noot v. Hunter, 109 Wash. 
343, 186 P 851; Chilberg v. Parsons, 
109 Wash. 90, 186 P 272. 

“The driver of an automobile who 
fails to yield the right of way to an- 
other vehicle at an _ intersecting 
crossing, when he is under legal ob- 
ligation to do so, is guilty of negli- 
gence.” Masonholder v. O’Toole, 
QMowa): > 21020 NIW T8492 LEoll 
Seager v. Foster, 185 Iowa 32, 169 
NW 681, 8 ALR 690]. 

{a] Illustrations. — (1) 
plaintiff's evidence, 
son approaching a street intersection 
and seeing a car approaching on the 
other intersecting street at a point 
and at a speed which threaten a col- 
lision and then, without again look- 
ing at the car which has the right 
of way, proceeding in his course 
until the collision occurs. We think, 
as matter of law, that this shows a 
reckless disobedience by the injured 
person of the statute providing for 
the management of cars at a street 
intersection which defeats any re- 
covery by him.” Shirley v. Larkin 
Coy 2390 IN YS. 94,196, C1455 9NB 7511, 
(2) ‘Plainly, as the facts now ap- 
pear in the record, the respondents 
violated this mandate of the statute. 
They were approaching the intersec- 
tion of the highways from the ap- 
pellant’s left. They had not suffi- 
cient time to pass in front of him 
without interference at the rate of 
speed he was approaching, which 
rate was well within the maximu: 
speed limit. It was their duty, 
therefore, to look out for him and 
give him the right of way. Failing 
in this, they violated the statutory 
command, and were thus guilty of 
negligence aS a matter of law.” 
Sliter v. Clark, 127 Wash. 406, 408, 
220 P 785. 

97. Pabst Brewing Co. v. Laitner, 
(Mo. A.) 208 SW 487; Freeman v. 
Green, (Mo. A.) 186 SW 1166. 

[a] Illustration.—The driver of 
an automobile, who at night ap- 
proached an avenue much traveled 
by automobiles without sounding his 
horn, and collided with a car which, 
proceeding in a direction that gave 
it the right of way under a city 
ordinance, was approaching at a 
reasonable speed, showing side lights 
visible two blocks away, was guilty 
of negligence aS a matter of law. 
Freeman v. Green, (Mo. A.) 186 SW 


1166. 
Iowa.—Roe v. Kurtz, 210 NW 

550. 
Mass.—Fournier v. Zinn, 154 NE 
268. 
Minn.—Primock v. Goldenberg, 161 


“Taking 


intersecting highway.’ 
is proceeding in the disfavored direction be excused 


we have a per-' 
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to eross ahead of the other vehicle merely because 
it may be possible to cross safely,®§ and he is guilty 
of negligence where, in a close situation, he speeds 
up his car for the purpose of attempting to cross 
ahead of the other.°®® 

A driver is not excused for nonperformance of 
his duty at an intersection because his view is 
obscured as he approaches the intersection,! or 
because he had no knowledge of the existence of the 


2 


Neither can the driver who 


ae ae ALS NW 920, 37 ALR 484; 
inda Va orse, 148 Minn. 167, 
NW 323. ee 

Ne ¥——Shirley y. Larkin “Cos 
eae ae 96, 145 NE 751. a 

r.—Ramp v. Osborne, 11 A 
239 P 112. Pape Ge 
1 eet Nas v. Pleet, 87 Pa. Super. 

Tex.—Frnka v. Beaumert, (Civ. A.) 
290 SW 808. 

“It was not in contemplation of 
the lawmakers that there should be 
a nice ascertainment of the exact 
position of the cars approaching the 
crossing.” Wiebe v. Powers, 86 Pa. 
Super. 389, 391. 

“Neither, on the other hand is the 
statute to be interpreted as mean- 
ing that the driver of a car limited 
by subordinate rights may go for- 
ward to the point of intersection be- 
cause a hasty and unreliable compu- 
tation seems to indicate that he is 
a ftew feet nearer the point of in- 
tersection than the car on his right 
and that, therefore, he possibly may 
be able to dash across the line of 
the latter and. escape a collision.” 
Shirley v. Larkin Co., supra. 

[a] “He cannot take the chance 
of crossing in front of a car at his 
right unless it is reasonably clear 
that his path is open. The statute 
was intended to regulate traffic at 
crossings in a practical way and to 
prevent a race for the first place.” 
Kutz v. General Baking Co., 87 Pa. 
Super. 297, 300. 

[b] Must not-take close chances. 
—‘The statute does not warrant 
drivers of vehicles in taking close 
chances. When a driver approaches 
a street intersection, if he sees a 
vehicle approaching from his right, 
and, near enough so that there is 
reasonable danger of collision if both 
proceed, then it is his duty to yield 
the right of way.” Gibbs vy. Alm- 


ae 145 Minn. 35, °37, 176 NW 
[ec] The fact that a driver is a 
few feet nearer the _ intersecting 


point than another driver who has 
the right of way does not warrant 
him in concluding that he can speed 
across the intersection in time to 
avoid a collision. Fournier v. Zinn, 
(Mass.) 154 NE 268, 269 (‘‘The plain- 
tiff would not exercise the care of 
a prudent driver in taking such a 
risk’). 

{d] Fractions of seconds will not 
be regarded in determining whether 
or not a motorist was negligent in 
not yielding the right of way to a 
vehicle approaching from his right. 
Roe v. Kurtz, (Iowa) 210 NW .550. 

[e] Improper instruction.—An in- 
struction that before plaintiff, in- 
jured by being struck at a street in- 
tersection by defendant’s car coming 
from his right, was under a duty to 
stop and wait for the passage of de- 
fendant’s car, it must have been ap- 
parent to him that it was impossible 
to proceed across in front in safety, 
is erroneous. Barnes vy. Barnett, 184 
Iowa 936, 169 NW 3865. 

99. Shuman v. Hall, 219 App. Div. 
75, 219 NYS 228; Haswell v. Reuter, 
171 Wis. 228, 177 NW 8. 

1. Dansky v. Kotimaki, 125 Me. 
72, 130 A 871; Rosenau v. Peterson, 
147 Minn. 95, 179 NW 647. 

2. Dansky vy. Kotimaki, 125 Me. 
72, 130 A 871. 
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for failure to yield the right of way by the fact 
that the car traveling in the favored direction is 
approaching the crossing at an excessive or unlawful 
rate of speed,® or that the driver of such ear is 
not driving in a reasonably careful manner‘ or fails 
to give a signal on approaching the crossing.® 

The sounding of a signal of his approach by the 
driver who is proceeding in the disfavored direction 
does not relieve him of the duty to yield the right 
of way to a car proceeding in the favored direction.® 
But failure to sound a signal may aggravate the 
negligence of one who does not intend, or is unable, 
to yield to another driver who is entitled to the 
right of way,’ even though such other driver was 
aware of his approach.® 

The position of the cars at the instant of collision 
is not controlling on the question of negligence,® and 
a driver who failed to yield the right of way when 
he should have done so may be held negligent and 
responsible for a resulting collision, although the 
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other car ran into his ear.?° 

Indication from other vehicle that passage safe. 
Where the driver who is proceeding in the favored 
direction so acts as to indicate an intention to yield 
to the driver who is proceeding in the disfavored 
direction, the latter may proceed,/+ and the same is 
true where an autobus is so managed on its ap- 
proach to an intersection at which it has the right 
of way as reasonably to indicate an intention to 
stop for passengers.’ 

Ignorance of the law establishing the right of way 
at intersections does not excuse the failure of a 
driver proceeding in the disfavored direction to 
yield to the driver who was proceeding in the 
favored direction.'® 

Failure to see a car approaching in the favored 
direction is not negligence as matter of law where 
the driver proceeding in the disfavored direction 
looked,+* but such failure does not relieve him from 
the charge of negligence if, under the circumstances, 


8. Cal.—Kinney v. King, 47 Cal. Duty to sound signal of approach 
A S90 FOO Te T8384, generally see supra §§ 628-631, 692. 
_ Colo.—St. Mary’s Academy Vv. 8. Mueller vy. Holekamp, (Mo. A.) 
Newhagen, 77 Colo. 471, 238 P 21. 260 SW 118. 

Conn.—Friedman v. Cunningham, 9.. Uzzo v. Torres, 3 Tua. A; 292. 
104 Conn. 737, 132 A 401. 10. Uzzo v. ‘Torres, supra. See 

N. J.—Ash y. Blanchard, (Sup.) ]}also cases passim §§ 688-732. 

126 A 428. 11. Hammond v. Emery - Bird - 


Or.—Ramp v. Osborne, 115 Or. 672, 
69S O2 P2392: 

R. I.—Jacobson v. O’Dette, 42 R. I. 
447, 108 A 6538. 

“Ramp [plaintiff] had no right to 
gawk into an open, visible danger 
and expect compensation for the re- 
sulting damage....No one can 
heedlessly place himself across the 
path even of a speed maniac without 
being himself guilty of contributory 


negligence.” Ramp Vv. Osborne, 
supra. b ‘ 
{a] The duty to yield is intensi- 


fied rather than diminished by the 
fact that the car traveling in; the 
favored direction is seen traveling at 
an excessive and illegal rate of 
speed. Kinney v. King, 47 Cal. A. 
390, 190 P 834; Ramp v. Osborne, 115 
Or. 672, 239 P 112. 

4 Carlson v. Meusberger, 200 
Iowa 65, 74, 204 NW 432; White v. 
Pupillo, (Mo. A.) 263 SW 1011. 

“The duty to give the right of way 
was imposed by statute, and was not 
at all dependent on the other’s neg- 
lect or failure to exercise due care, 
or to observe a statute applicable to 


him.’ Carlson v. Meusberger, supra. 
5. Carlson v. Meusberger, supra. 
6 Dansky v. Kotimaki, 125 Me. 


72, 180 A 871; Brillinger v. Ozias, 186 
App. Div. 221, 174 NYS 282. 

Effect of giving signal generally 
see supra § 632. 


7, Mueller v. Holekamp, (Mo, A.) 
260 SW 118, 122. 
“If defendant did not intend to 


yield the right of way as it was his 
duty to do, or if, by reason of his 
reckless rate of speed and the slip- 
pery condition of the road, he was 
unable to yield the right of way, he 
ought at least to have sounded a 
warning signal so that the driver of 
the other car could have kept it and 
jts occupants out of the pathway of 
defendant’s car. If the defendant, on 
approaching the intersection, when 
he saw or by the exercise of ordinary 
care could have seen the Heimberger 
ear approaching the intersection in 
a position which gave it the right of 
way under the law, had given a 
timely warning signal, indicating his 
intention not to yield the right of 
way, but to proceed over the inter- 
section, it is fair to infer that 
Heimberger would have heeded the 
warning and yielded the right of way 
to defendant, and that the collision 
would thus have been averted.” 
Mueller v. Holekamp, supra. 


Thayer Dry Goods Co., (Mo.) 240 
SW 170; Clark v. Wilson, 108 Wash. 
Aan lei seed = ea WS} 

[a] Where the driver having the 
right of way starts to stop his car, 
this involves a suggestion for the 
driver of the other car to go ahead, 
increase his speed if he so desires, 
and pass in front. Hammond v. 
Emery-Bird-Thayer Dry Goods Co., 
(Mo.) 240 SW 170. 

12. De Marey y. Brugas, 103 Conn. 
667, 181 A 1392. 

{a] Illustration.—Where an auto- 
bus and an automobile were ap- 
proaching at right angles to each 
other, the bus being on the right of 
the automobile, and as the bus ap- 
proached the intersection it slack- 
ened its speed and was apparently 
about to stop to let a passenger 
alight, and when this happened the 
driver of the automobile proceeded 
into the intersection to cross while 
the bus was stopped, and the driver 
of the bus, instead of stopping to let 
the passenger alight, merely slowed 
down and the passenger alighted 
while the bus was in motion, where- 
upon the driver of the bus started 
forward and drove rapidly into the 
intersection and the bus struck the 
automobile near its rear right-hand 
wheel, the driver of the bus was 
guilty of negligence and the driver of 
the automobile was free from negli- 
gence. De Marey v. Brugas, 103 Conn. 
667, 669, 1381 A 392° (“Under such 
circumstances the jury could rea- 
sonably have found that the auto- 
mobile had the right of way into the 
intersection, since under the ap- 
parent situation, the driver of the 
automobile, acting with reasonable 
care, could reasonably have believed 
that he could proceed across the in- 
tersection without risk of collision’’). 

13. Rosenau ve Peterson, 147 
Minn. 95, 97, 179 NW 647; Brillinger 
v. Ozias, 186 App. Div. 221, 174 NYS 
282; Ramp v. Osborne, 115 Or. 672, 
Oi el2; 

“The law of the road must be re- 
spected and upheld and ignorance 
thereof will furnish no defense for 
its violation.’ Rosenau y. Peterson, 


supra [quot Ramp _ v. Osborne, 
supra]. 
[a] Mlustration.—Defendant was 


driving north at the rate of thirty 
miles per hour, which speed was later 
reduced to about twenty-five miles 
per hour. Plaintiff was driving east 
on an intersecting road. When plain- 


tiff first saw defendant he was about 
three hundred feet from the inter- 
section and was traveling at the rate 
of twenty or, twenty-two miles per 
hour. He then judged defendant’s 
car to be about six hundred feet dis- 
tant. Plaintiff continued on his way 
but slowed down to about eighteen 
miles per hour and looked ‘again 
when he was about two hundred feet 
from the crossing. Plaintiff looked 
for a third time when he was about 
one hundred feet from the crossing 
and again saw defendant’s car ap- 
proaching steadily on his right. 
When plaintiff was about twenty-five 
feet from the crossing he looked for 
a fourth time and sounded his horn 
but kept on ahead of defendant’s 
car so that when plaintiff’s car was 
struck it was beyond the center of 
the intersection. Defendant had been 
looking toward his own right side 
and did not see plaintiff’s car until 
he was within twenty or twenty-five 
feet of it when his brakes were ap- 
plied too late to: save a collision. 
Plaintiff was ignorant of the provi- 
sion of the law requiring him to 
yield to a car approaching from his 
right and admitted that his persist- 
ence across the path of the other car 
was from his belief that he had the 
right of way. It was held that plain- 
tiff was guilty of contributory negli- 
gence which precluded any recovery 
by him for the accident. Brillinger 
ae 186 App. Div. 221, 174 NYS 


14. Mich.—Arvo v. Delta Hard- 
ware Co., 231 Mich. 488, 204 NW 134. 

Minn.—Kunz vy. Thorp Fire-Proof 
popes Co., 150 Minn. 362, 364, 185 NW 

Mo.—Wenget v. Lyons, (A.) 273 
SW 143. 

N. Y.—Jacobs y. Richard Carvel 
Co., Inc., 156 NYS 766. 

Pa.—Marshall yv.. Staab, 83 Pa, 
Super. 365. 
_ “Just why plaintiff did not see de- 
fendant’s car approaching is not made 
very clear. It may have been ob- 
scured by traffic on the street, or it 
may have been so far away that to 
one looking hastily, as a driver on a 
thoroughfare must, it was not ob- 
Served as presenting ‘reasonable dan- 
ger of collision.’ In either event 
plaintiff would not be chargeable 
with negligence as.a matter of law. 
There is nothing to show that plain- 
tiff did not look with as much cau- 
tion as does the ordinarily prudent 
traveler. He was not required to 
stop to look the length of the street, 
nor to wait for the whole stream of 
distantly approaching traffic to pass.” 
Kunz v. Thorp Fire-Proof Door Co., 
supra. : 

[a] Reason for rule.—‘If the jury 
believed his story that he looked and 
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§§ 707-708} 


he ought to have seen the car’® as he is under a 
duty to look for the approach of cars traveling in 
the favored direction.1® 

[§ 708] bb. Reliance on Care of Other Drivers. 
In deciding whether it is safe to cross an intersec- 
tion, a driver may assume that the drivers of other 
vehicles will observe the law,'’ and exercise due 
care in approaching and crossing the intersection.1® 
Where he sees a vehicle approaching in the favored 
direction, but the relative distances of the two ve- 
hicles from the intersection are such that if each 
proceeds at a reasonable and proper rate of speed 
he may safely pass ahead of the other, he may un- 
dertake to do so,!® relying upon the assumption that 
the other vehicle will continue to travel at the same 
rate of speed at which it is then traveling,?° and 
at a reasonable, proper, and lawful rate of speed,’ 
and that its driver will not create a situation of 


MOTOR VEHICLES 
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case if the observation of the driver before he 
reaches the intersection warrants him in believing 
that he has ample time to cross ahead of a vehicle 
which would have the statutory right of way, he is 
not negligent as matter of law in omitting subse- 
quent observation of the movements of such vehi- 
cle.2 So also, if the driver looks along the inter- 
secting highway and sees no vehicle approaching, 
and is able to see along the highway for a greater 
distance than could be covered by a vehicle travel- 
ing at a reasonable and lawful rate of speed before 
he got across the intersection at the speed at which 
he is traveling, he is warranted in proceeding on 
the assumption that no vehicle traveling at an im- 
proper or unlawful speed will arrive on the scene** 
and under such circumstances it has been held that 
he is not guilty of contributory negligence as a 
matter of law if he enters the intersection without 


danger by materially increasing his speed.?? 


saw nothing, they might have in- 
ferred that defendant was so far 
away that he was not within the area 
which ordinarily would be covered in 
the act of looking. Plaintiff was not 
required to apprehend that defend- 
ant was going to approach at a reck- 
less rate of speed.” Marshall v. 
Staab, 83 Pa. Super. 365, 367. 

{b] Car traveling at night without 
lights.—‘“‘Assuming, as we must, 
that defendant’s car approached the 
intersection with unlit headlights, 
was plaintiff negligent as a matter 
of law in failing to discover defend- 
ant in time so as to have yielded the 
right of way? We think not. There 
was a gas lamp at the corner of the 
collision, one on the opposite corner, 
and one near where the boy ran in 
front of defendant’s car, as stated. 
But there was testimony that the 
lamps gave dim light. What a per- 
son in uncertain light may or may 
not discover in the way of approach- 
ing objects is peculiarly a question 
for a jury.” Fairchild v. Kilbourne, 
152 Minn. 457, 459, 189 NW 126. 

[ce] Car on wrong side of street.— 
A driver who looked to his right 
when approaching an intersection for 
vehicles approaching cannot be 
charged with contributory negligence 
as matter of law because he did not 
consciously notice a truck which 
was approaching from his right but 
on the wrong side of the street. 
Jacobs v. Richard Carvel Co., Inc., 
156 NYS 766. 

15. Kunz v. Thorp’ Fire-Proof 
Door Co., 150 Minn. 362, 185 NW 376 
[expl Gibbs v. Almstrom, 145 Minn. 
35, 176 NW 173]. 

16. See supra note 72. 

17. Anticipating violations of 
traffic regulations by others generally 
see supra § 607. 


1 See supra § 701 text and note 
59. 

19. See supra § 707. 

20. Neumann v. Apter, 95 Conn. 


695, 112 A 350, 21 ALR 970; Hughes 
v. Hudson-Brace Motor Co., 111 Kan, 
397, 207 P 795; Lachance-v. Myers, 
98 Vt. 498, 129 A 172. 

21. U. S.—Bramley v. Dilworth, 
274 Fed. 267. 

Cal.—Robinson v. Clemons, 46 Cal. 
A..661, 190 P 203. 

Colo.—St. Mary’s Academy vy. 
Newhagen, 77 Colo. 471, 238 P 21; 
Golden Eagle Dry Goods Co. v. Mock- 
bee, 68 Colo. 312, 189 P 850. 

Conn.—Neumann v. Apter, 95 Conn. 
695, 112 A 350, 21 ALR 970. 

Del.—Grant v. Marshall, 121 A 664. 

Ill.— Salmon v. Wilson, 227 Ill. - 
286, 


Towa. —Pilgrim v. Brown, 168 tous 


177, 150 NW 1. 

La.—Beard v. Morris, 156 La. 798, 
101 S 147. 

Minn.—Primock v. Goldenberg, 161 
Minn. 160, 200 NW 920, 37 ALR 484; 
Soderberg v. Taney, 152 Minn, 376, 


when plaintiff arrived at the 


and that when he got 


In such 


188 NW 993. 

N. C==Davis'v. Long, 189 N: C. 
126 Sh By Alp 
D.—Pederson vy. O’Rourke, 
NW 798. 

Oh.—Joseph v. Paicmorn, 15. Oh 
NPNS 561. 

Or.—Ramp v. Osborne, 115 Or. 672, 
239 P_142. 

Pa.—Sutton v. Quaker City Cab Co., 
87 Pa. Super. 291. 


129, 
209 


Vt.—LacHance v. Myers, 98 Vt. 
498, 129 A 172. 
Sask.—Wallace v. Viergutz, 13 


Sask. L. 251, 52 DomLR 703, [1920] 
2 WestWkly 333. 

[a] Not greatly exceeding speed 
limit.—The driver of the subordinate 
ear, if unfavorably situated to esti- 
mate the other’s speed, has a right to 
assume that it is not greatly exceed- 
ing the speed limit. Kirk v. Reade, 
(Man.) [1923] 1 WestWkly 1355. 

22, Neumann v. Apter, 95 Conn. 
695, 112 A 350, 21 ALR 970; Hughe: 
v. Hudson- Brace Motor Co., 111 Kan. 
397, 401, 207 P 795; Boyer v. Old- 
ham, (Mo. A.) 209 SW 617; Lachance 
v. Myers, 98 Vt. 498, 504, 129 A 172. 

“The giving of a preference to the 
driver on the right does not imply 


that the driver on the left is never | 


justified in attempting to cross the 
intersection so long as there is in 
sight a car on his right which 
might by some unexpected burst of 
speed beat him to the point where 
their paths cross.” Hughes v. Hud- 
son-Brace Motor Co., supra. 

“The driver of an automobile from 
the disfavored direction is not re- 
quired, under all circumstances, be- 
fore attempting to cross to await the 
passage of every car coming from 
the other direction, which, by a 
possible burst of speed, might reach 
the crossing of their path ahead of 
him; but if there is no one approach- 
ing the crossing upon the other 
street within such distance as rea- 
sonably to indicate danger of inter- 
ference or collision, he is under no 
obligation to stop or wait, but may 
proceed to use the crossing as matter 
of right.’’ Lachance v. Myers, supra. 

fa] MWlustration.—In an action for 
personal injuries received by plain- 
tiff in a collision between his motor 
cycle and defendant’s automobile at 
a street intersection when plaintiff 
was driving west and defendant driv- 
ing south, there was evidence that 
inter- 
section he looked to the right and 
aw defendant’s automobile about 
alfway up the block; that defend- 
ant’s automobile was then proceed- 
ing slowly and plaintiff thought he 
could get across and started to do 
so; that when plaintiff was about 
halfway across he saw defendant’s 


automobile twenty or thirty feet up 


the street, but again thought he had 
time to gét across and proceeded; 
in front of 


looking again for approaching vehicles.?° 


It has 


the automobile it was ten feet from 
him and he then noticed that the 
driver was not paying attention to 
his machine, and tried to get out of 
the way, and would have succeeded if 
defendant had not speeded up. It 
was held that plaintiff was not guilty 
of contributory negligence as matter 
of law. Boyer v. Oldham, (Mo. A.) 
209 SW 617. 

23. Werner v. Yellow Cab Co., 177 
Wis. 592, 188 NW 77; Wallace v. 
Viergutz, 13 Sask. L. 251, 52 DomLR 


703, [1920] 2 WestWkly 333: 
24. Calhoon v. D. C. & E. Mining 
Co., 202 Mo. A. 564, 209 SW 318; 


Marshall v. Staab, 83 Pa. Super. 365. 
_ {a]. Iustration.—Where one who 
is driving at the rate of twelve or 
fourteen miles an hour approaches a 
crossing, and when fifty feet away 
looks to the right and is able to see 
about a hundred feet down the inter- 
Ssecting road and sees no car ap- 
proaching, he has a right to assume 
that no other vehicle will approach 
the crossing at a speed sufficient to 
collide with him as he crosses. Cal- 
hoon. v.2D: C. &#E. Mining Co; 202 
Mo. A. 564, 209 SW 318. 

[b] Attempt to cross not negli- 
gent.—Where plaintiff, as he ap- 
proached a street intersection, looked 
to his right across an open lot and 
Saw no vehicle in sight, but when he 
had passed the curb he saw defend- 
ant’s vehicle coming toward. him 
from the right at a speed of from 
thirty to thirty-five miles per hour, 
and he immediately applied his 
brakes and came to a stop just be- 
yond the trolley tracks in the center 
of the street which he was crossing 
and was at a standstill when struck 
by plaintiff’s automobile, it was held 
that plaintiff was not guilty of negli- 
gence as matter of law. Sutton v. 
Quaker City Cab Co., 87 Pa. Super. 291. 

25. Calhoon v. D. C. & BE. Mining 
Co., 202 Mo. A. 564, 209 SW 318. 

{a] MTllustration. — Plaintiff was 
driving east and his view to the 
south along an intersecting highway 
was obstructed until he got within 
fifty feet of the intersection. At 
that time he was able to see about 
one hundred feet down the intersect- 
ing highway, and he then looked and 
saw no vehicle approaching. Plain- 
tiff was traveling, at the rate of four- 
teen miles per hour and proceeded 
across the intersection. When he 
got out into the intersection he saw 
defendant’s car approaching from 
the south, about forty feet away 
from him and traveling about thirty- 
five miles per hour, and a collision 
occurred before plaintiff had time to 
stop or change his course. It was 
held that, although it was not certain 
that plaintiff was free from negli- 
gence, he was not guilty of contrib- 
utory negligence as matter of law. 
Calhoon. v.2D. C..&.. Eb. Mining Co: 
202 Mo. A, 564, 209 SW 318. 


990 [42 C.J.] 
been held that a driver who sees a vehicle approach- 
ing in the favored direction at an excessive rate 
of speed has no right to assume that the operator 
will slow down when he draws near the ecrossing,”° 
but it has also been held that such an assumption 
may be indulged where the statute requires all ve- 
hicles to slow down on approaching intersections.?* 

[§ 709] ce. Right To Enter Intersection. The ve- 
hicle having the right of way at an intersection is 
not entitled to the exclusive use of the entire area 
which is common to the two highways,?* but his 
prior right extends only to such part thereof as 
he will oceupy if he proceeds on his course in a 
proper manner.*® Accordingly, where the vehicle 
approaching from the right is on its own right-hand 
side of the street the vehicle approaching from the 
left may enter into the intersection,®° provided, of 
course, it does not proceed so far as to interfere 
with the vehicle which has the right of way.?? 

[§ 710] (c) Effect of First Entry into Intersec- 
tion. It has been considered that regulations estab- 
lishing right of way according to direction of travel 
apply only up to the intersection, that is, up to the’ 
point where one vehicle enters the area which is 
common to the two highways,®? so that the vehicle 
first entering the intersection is entitled, even 
though it is traveling in the disfavored direction, to 
cross ahead of the other vehicle.*? Such a view is, 
however, open to criticism, at least with respect to 
regulations giving the right of way to vehicles ap- 


26. St. Mary’s Academy v. New- 
hagen, 77 Colo. 471, 473, 238 P 21; 
Ramp v. Osborne, 115 Or. 672, 700, 
2390, P22. 


31. 
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Casey v. Hutchinson; supra. 
Dansky v. Kotimaki, 
72) 130° A871: Donald’ ve Parker, 79 
Pa. Super. 212; Casey v. Hutchinson, 


[§§ 708-711 


proaching from the right, because it is obvious that 
the vehicle on the left may actually enter the inter- 
section of the highways before the other vehicle and 
yet the position of the two vehicles may be such 
that the vehicle on the right will be closer to the 
point where the paths of the two vehicles cross,** 
and because, in view of the speed at which auto- 
mobiles travel, safety demands that the right of 
way be determined before either car has entered 
the intersection.*® Accordingly, the better view is 
that the right to pass ahead should be determined 
according to proximity to the point where the paths 
of the two vehicles will cross if each continues on 
its way,°° and that unless the vehicle traveling in 
the disfavored direction is so much closer to that 
point that it is reasonably apparent that it may, 
with entire safety, reach and pass that point before 
the other vehicle reaches it, the vehicle approaching 
in the disfavored direction must yield.*’ 

[§ 711] (4) Simultaneous Approach of More than 
Two Cars. Where more than two ears, all proceed- 
ing in different directions, approach or reach a high- 
way intersection at the same time, it is the duty 
of each driver to yield to the car or cars which are 
entitled to the right of way over him,?* and the 
fact that a vehicle over which he has the right of 
way yields to him does not justify him in attempting 
to cross ahead of another vehicle which is entitled 
to the right of way over him,*® or require the latter 
vehicle also to yield the right of way.*° 
of law that his failure to look to the 
right again after entering the inter- 


section is negligence. Pederson v. 
O’Rourke, (N. D.) 209 NW 798. 


125 Me. 


“Where the driver sees a car ap- 
proaching from his right at a negli- 
gent rate, he has no right to assume 
that it will slow down and approach 
the crossing at a careful rate.” 
Ramp v. Osborne, supra. 

“The question before us now is 
whether the plaintiff, having looked 
to the right and seen the defendant 
car, and having seen that it was 
approaching at a negligent rate, has 
the right to assume that it will slow 
down and approach the intersection 
at a careful rate and upon that as- 
sumption pay no further attention to 
it. We cannot assent to this proposi- 
tion. Having seen and recognized 
the high speed of the approaching 
car she knew that if it did not 
change its speed and she did not 
change hers, there was likelihood of 
collision, yet she did nothing to 
avoid it, virtually blindfolding her- 
self by looking the other way. She 
went on trusting to obedience to the 
law by one whom she knew was dis- 
obeying it.” St. Mary’s Academy v. 
Newhagen, supra. 

27. Primock y. Goldberg, 161 
Minn. 160, 200 NW 920, 37 ALR 484. 


28. Caso v. Heboin, 55 Cal. A, 601, 
203 P 1025; Hill v. Jacquemart, 55 
Cal. A, 498, 203 P 1021; Casey v. 


Hutchinson, 29 Pa. Dist. 649, 650. 
29. Casey v. Hutchinson, supra. 
“Where the first comer, by his 

proximity and direction of travel, 

has signified an intention to cross 
the intersection at a particular place. 

a later comer must defer to him until 

he has effectuated the crossing 

where he has signified his intention 
to cross.” Casey v. Hutchinson, 


supra. 

30. Caso v. Heboin, 55 Cal. A. 601, 
203 P 1025; Hill v. Jacquemart, 55 
Cal: A. 498, 203 P 1021; Casey v. 
Hutchinson, 29 Pa. Dist. 649, 650. 

“He has only signified his intention 
to use a particular part of the cross- 
ing, and, of course, the later comer 
is not debarred from using any 
other part of the intersection.” 


29 Pa. Dist. 649. 

[a] Stopping in path of other 
vehicle.—A motor cyclist stopping at 
a street intersection to give the right 
of way to an approaching truck is 
guilty of contributory negligence in 
stopping in its path or at a place 
where the truck could not turn with- 
out hitting him, unless it was ap- 
parently impossible for him to act 
otherwise to avoid it. Saari v. Wells 


Fargo Express Co., 109 Wash. 415, 
186 P 898. 
[b] To drive to the center of the 


intersecting street and come to a 
stop when a collision is imminent is 
negligent although the car having 
the right of way might pass by 
swerving to the side. Dansky  v. 
Kotimaki, 125 Me. 72, 130 A 871. 

[c] An automobilist who has 
stopped behind a street car at an 
intersection to allow traffic to pro- 
ceed on the cross street should, be- 
fore starting up, allow passengers 
or vehicular traffic a reasonable time 
to pass across the street, and where 
such driver speeded up to pass 
around and in front of the trolley 
car and in doing so collided with an 
automobile which had the right of 
way but which had not yet cleared 
the crossing, he was guilty of contrib- 
utory negligence as a matter of law. 
Donald v. Parker, 79 Pa. Super. 212. 

32. Pederson v. O’Rourke, (N. D.) 
209 NW 798, 800. 

33. Pederson v. O’Rourke, supra 
(quot supra § 707 note 85); Hull v. 
Crescent Mfg. Co., 109 Wash. 129, 186 
P 322; Jahn v. Paynter, 99 Wash. 
614, 170 P 132; Yuill v. Berryman, 94 
Wash. 458, 162 P 513. 


“As against any car on his right 


which, driven at a lawful speed, wil 
not enter the intersection until afte 


he has done so he has the right of 


way.’ Pederson v. O’Rourke, (N. D:) 
209 NW 798. 800. 


{a] Failure to look after enter- 


ing intersection.—Where a driver has 
first reached and entered an inter- 
section, it cannot be said as matter 


Right of way of vehicle first enter- 
ing perce ae generally see supra 
§ 702. 

34. Meaning of “intersection” and 
“point of intersection” see supra §8§ 


689, 704. 

35. Fox v. McCormick, 110 Kan. 
91, 94, 202 P 614 (‘“‘Possibly the older 
rule may be regarded as changed by 
general practice, irrespective of leg- 
islation, not being suitable to auto- 
mobile traffic, the greater speed of 
such vehicles requiring the possessor 
of the right of way to be determined 
before either car has entered the in- 
tersection’’). 

36. Weber v. Greenebaum, 270 Pa. 
382, 113 A 413. 

“The truck was moving at her 
right toward the path of her car at 
the place where the paths of the two 
vehicles crossed and the truck there- 
fore had the right of way. The Act 
of June 30, 1919, P. L. 678, provides 
that when two vehicles approach the 
intersection of two public highways 
at the same time, the vehicle ap- 
proaching from the right shall have 
the right of way. This statute was 
thus construed in Weber v. Greene- 
baum, -2700 Ba. .385,1: Duis eA. aS 
“Where the paths of two approaching 
vehicles cross at the intersection of 
public streets, the driver at the left 
must give way, unless so far in ad- 
vance of the other as to afford rea- 
sonable time to clear the crossing 
and thus, in all probability, avoid a 
collision.’’”’ Kutz v. General Bak- 
ing Co., 87 Pa. Super. 297, 299. 

37. Weber v. Greenebaum,. 270 
Pa, 382, 113 A 418. ; 

38. Sliter v. Clark, 127 Wash. 406, 
220 RP 785. 

- Sliter v. Clark, supra. 

40. Sliter v. Clark, supra. 

[a] MTlustration——Where plaintiff 
and defendant, driving their cars, 
were approaching a highway crossing 
Simultaneously, and plaintiff was on 
defendant’s right and thus had the 
right of way under the statute, the 
fact that a third car approaching the 


For later cases, developments and changes in the law see cumulative Annotations, same‘title, page and note number, 
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§§ 712-717] 

[§ 712] 1. Turning into Intersecting Street or 
Highway—(1) Right To Turn Generally. While the 
driver of a motor vehicle, on reaching an intersec- 
tion, has the right to turn either right or left into 
the intersecting highway,*! or even to make a com- 
plete turn about in the intersection so as to travel 
in the direction opposite to that in which he ap- 
proached,*? he must respect the rights of others 
who may be in the vicinity,4? and therefore his 
right to make an immediate turn when other vehicles 
are approaching or in the intersection is affected 
by considerations of which vehicle has the right of 
way.** 

[§ 713] (2) Right of Way in Turning—(a) In 
General. In determining questions of right of way 
as between a vehicle which makes a turn on reaching 
an intersection and other, vehicles, regard must be 
had to the direction in which the vehicle making the 
turn is traveling at various stages of its progress.* 
Where the right of way is determined according 
to the compass direction of travel, it is clear that 
a vehicle entering the intersection in the favored 
direction and making any turn therein is, after mak- 
ing the turn, traveling in the disfavored direction, 
and vice versa, while under regulations giving 
‘the right of way to the car which is approaching 
from the right it is clear that a change of direction 
may create a change of situation.*® Various situa- 
tions may arise under such regulations and it is 
- necessary to discuss them separately.*7 It has been 
held that the rule that a vehicle first reaching and 
entering a street intersection has the right of way*® 
does not afford full protection to a driver who 
changes his course at the intersection,*® but he is 


under a duty to exercise great care to avoid col- 


lisions with vehicles across whose path he must 
travel.®° It has also been held, however, that the 
vehicle first entering an intersection and making a 
turn therein has the right of way, and it is the 
duty of the driver of another vehicie subsequently 
entering the intersection to slacken speed or stop 
if necessary to avoid a collision.®+ 
intersection in the direction opposite 
to that in which plaintiff was travel- 


ing, and thus approaching on defend- 
ant’s left, yielded the right of wav 


quired signal 
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his on the same 
Parker, as she testified, gave the re- 
of¢ #her 
make the turn and otherwise exer- 
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[§ 714] (b) Vehicles Proceeding in Same Direc- 
tion—aa. Forward Vehicle Making Right Turn. 
When vehicles are proceeding in the same direction 
and the forward vehicle makes a right turn, no ques- 
tion of right of way between the two vehicles is 
involved,®? but if a collision results lability is de- 
termined according to the respective care and negli- 
gence of the two drivers, applying the general rules 
applicable to vehicles traveling in the same direc- 
tion.®% 

[§ 715] bb. Forward Vehicle Making Left Turn. 
A vehicle turning to the left at an intersection, in 
a proper manner and after the giving of a proper 
signal of intention to turn,°* has the right of way 
over a vehicle which has been following it along 
the highway out of which it is turning.®® 

[§ 716] (c) Vehicles Proceeding in Opposite Di- 
rections—aa. One Vehicle Making Right Turn. 
Where two vehicles are traveling in opposite di- 
rections and approach each other at an intersection, 
it is clear that if both observe the requirements of 
the drivers of vehicles in such a situation®® a right 
turn of either vehicle into an intersecting street or 
highway will not cause the paths of the two vehi- 
cles to cross and hence no question of right of way 
can arise.°? : 

[§ 717] bb. One Vehicle Making Left Turn.®® 
Under regulations fixing right of way according to 
compass direction of travel or giving a preference to 
traffic on certain highways, a left turn of one ve- 
hicle at an intersection will obviously change its 
course from the favored to the disfavored direction 
or vice versa.°® If the turn changes its direction 
from the favored to the disfavored direction it is 
clear that the car which, proceeding on its course, 
continues in the favored direction has the right of 
way.°° If, on the other hand, the change is from the 
disfavored to the favored direction, although the car 
making the turn has the technical right of way,® the 
driver is not entitled to the full protection of the 
rule,®? and is not protected against liability where he 
suddenly turns into the path of or against a vehicle 


street. If Mrs.] traveling in the direction in which 
such vehicle is turning; and _ the 
driver of any vehicles traveling in 


the direction in which such vehicle 


intention to 


she had 


to defendant in accordance with the 
statute, did not require plaintiff also 
to yield the right of way to defend- 
ant. Sliter v. Clark, 127 Wash. 406, 
220 P 785. 

41. Duties in turning see 
§§ 726-729. 

42. Johnson v. Shaw, 204 Mass. 
165, 90 NE 518. 

43. Johnson v. Shaw, supra; Free- 
born -v. Holt, 100 Okl. 50, 227 P 
136. 

44. See infra §§ 713-725. 

45. Hill v. Jacquemart, 55 Cal. A. 
498, 203 P 1021. 


infra 


46. Hill v. Jacquemart, supra. 

47. .See infra §§ 714-725. 

48. See supra § 702. 

49. Donat v. Dillon, 192 Cal. 426, 
221 P 193. 

50. Donat v. Dillon, supra. 

51. Jahn v. Paynter, 99 Wash. 614, 


ATO Es oes 

52. Duty of operator to observe 
movements of vehicle ahead see 
supra § 671. 

53. Duties and liabilities of oper- 
ators of vehicles traveling in same 
direction see supra §§ 669-687. 

54. See infra §§ 726-728. 

55. Barton vy. Studebaker Corp., 
46 Cal. A. 707, 728, 189 P 1025, 

“We can conceive of no reason or 
principle of law which would require 
the party turning to the left from 
one street to another to yield the 
right of way to the vehicle following 


cised due care in doing so, 
the right to proceed on beyond the 
eenter of the street into which she 
had turned or was about .to turn 
without yielding the right of way to 
another vehicle back of her, unless 
such vehicle was traveling in the di- 
rection in which she was turning on 
the street into which she was thus 
entering or about to enter. Where 
two vehicles are traveling in the 
same direction on the same Street, 
one in the rear of the other, it is the 
duty of the driver of the rear car 
to exercise reasonable care with re- 
spect to the forward car, and if the 
driver of the latter indicates by the 
proper signal his intention of turn- 
ing to the left into another or cross- 
street, to yield to him that right. 
Ordinance or no ordinance, the driver 
of the rear car would certainly be 
guilty of the grossest negligence if 
he attempted to make the same turn 
in such manner as to cut in on the 
forward car. The driver of the 
latter car would certainly have the 
‘right of way’ in such a case as be- 
tween him and the driver of the rear 
car operating on the same street and 
in the same direction.” Barton y. 
Studebaker Corp., supra. 

{a] Turn by both vehicles.—An 
ordinance providing that “The driver 
of a vehicle turning to the left from 
one street into another street shall 
allow the right of way to vehicles 


is turning shall have the right of 
way over such vehicle so turning’’ 
means that “when a driver of a vehi- 
cle turns to the left into a street on 
which another vehicle is traveling in 
the direction of the former, the 
driver turning to the left must yield 
the right of way to the driver thus 
traveling in his direction.” Under 
such an ordinance, where two vehi- 
cles have been proceeding along the 
same street, and both make a_left 
turn at an intersection, the forward 
vehicle, making the turn in a proper 
manner, continues to have the right 
of way, and the rear vehicle is not 
entitled to cut in ahead of it although 
after making the turn it is traveling 
in the direction in which the forward 
vehicle is turning. Barton v. Stude- 
baker Corp., 46 Cal. A. 707, 728, 189 
P1025. 

56. See supra §§ 652-668. 

57. Duties in turning to right see 
infra § 727. 

58. Duties in making left turn 
where another car approaching in op- 
posite direction see infra § 728. 

59. Regulations as to right of 
way see supra §§ 703, 704. 


60. Feigin v. Malbin, 171 NYS 245. 

61. Clark v. Fotheringham, 100 
Wash. 12, 14, 170 P 323. 

62. Clark v. Fotheringham, supra 


(“It may be laid down as a broad 
proposition that a machine going 
north or south, where an ordinance 
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proceeding in the disfavored direction.** Where the 
regulations give the right of way to the vehicle 
which approaches from the right, a vehicle which is 
proceeding straight across an intersection has the 
right of way over a vehicle approaching the inter- 
section in the opposite direction and making a left 
turn therein, for it is obvious that after the latter 
vehicle has turned the vehicle which is proceeding 
straight across is approaching it on its right,°* and 
a proviso in such a regulation to the effect that 
the vehicle approaching from the left shall have 
the right of way if it is nearer to the point where 
the paths of the two vehicles intersect cannot op- 
erate to the benefit of a driver who has cut the 
corner and whose path of travel is therefore un- 
lawful.*° However, the driver who desires to make 
a left turn is not under an obligation to await the 
passage through the intersection of a car approach- 
ing from the opposite direction regardless of rela- 
tive distances and speed, but if he reaches the 
intersection in such time that it is reasonably ap- 
parent that he can safely make his turn before the 
other car reaches the intersection he may proceed 
to do so.®° 

[§ 718] (d) Vehicles Approaching on Intersect- 
ing Highways—aa. Turn by Vehicle Traveling in 
Favored Direction—(aa) Turn to Right—aaa. 
Where Right of Way Dependent on Relative Posi- 
tions. Traffic regulations sometimes provide that 
a vehicle turning to the right from one street into 
another shall have the right of way over vehicles 
traveling in the direction in which it is turning ;°%? 


and even without any such express provision, it: 


would seem clear that under regulations giving the 
right of way to a vehicle which is approaching 


so provides, has a right of way. But 
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approaching him on his right and it [a] 


bt 


[§§ 717-721 


from the right a vehicle traveling in the favored 
direction has the same right to make a right-hand 


turn at an intersection as it would have to proceed 


straight across.°* ; 

[§ 719] bbb. Where Right of Way Dependent on 
Compass Direction of Travel or Character of High- 
ways—(aaa) Other Vehicle Approaching from 
Right. Where the operator of a vehicle traveling 
in the favored direction discovers a vehicle ap- 
proaching from his right, traveling in the disfavored 
direction along a highway into which he desires to 
make a right turn, it is clear that if the latter ve- 
hicle is on its own right-hand side of the road no 
danger is involved in making a right-hand turn in 
the proper manner and this may accordingly be 
done.®® 

[§ 720] (bbb) Other Vehicle Approaching from 
Left. Where the operator of a vehicle traveling in 
the favored direction discovers a vehicle approach- 
ing from his left traveling along a highway into 
which he desires to make a right turn, his turn will 
bring him into the path of such vehicle, both of 
which will then be traveling in the disfavored‘ di- 
rection.7° As, however, the operator of the vehicle 
traveling in the favored direction has superior 
rights in the intersection,”+ it would seem clear that, 
under ordinary circumstances, he may enter the in- 
tersection ahead of the other car and make the turn 
therein in a proper manner,’? although his right in 
this respect is undoubtedly qualified by his duty 
to take into consideration the possibility of danger 
which the turn involves." 

[§ 721] (bb) Turn to Left—aaa. Other Vehicle 
Approaching from Right. Where the right of way 
is determined according to the compass direction 


It is proper to refuse an in- 


it does not follow that one who 
changes his course at the intersection 
of a street is entitled to the full pro- 
tection of the rule, for he is bound 
to exercise a greater degree of care 
to avoid colliding with machines that 
are on the street and going east and 
west’). ( 

63. Clark v. Fotheringham, supra 
(“Nor does it follow that he has a 
right of way if the way is occupied 
by another machine, or if such other 
machine is in such close proximity 
that it could not be stopped before it 
would arrive at the point of contact. 
In that case the machine having a 
right of way, under ordinary condi- 
tions, would have to yield the right 
and avoid a collision’). 

64. Iowa.—Barnes v. Barnett, 184 

a 936, 169 NW_ 365. 
Foes orbrn ela v. French, 121 Me. 4, 
115 A 420. ) 

Mass.—McCarthy v. Beckwith, 246 
Mass. 409, 141 NE 126. 

Minn.—Cohen v. Silverman, 153 
Minn, 391, 190 NW 795; Holman v. 
Ivins, 150 Minn. 285, 184 NW 1026, 
21 ALR 964. 

N. Y.-—Rounds v. Fitzgerald, 207 
App. Div. 534, 202 NYS 595 [aff 239 
N. Y. 568 mem, 147 NE 199 mem]. 

Pa—Kuneck v. Conti, 277 Pa. 455, 
121 A 324; Coleman v. Patton, 84 Pa. 
Super. 555; Preston v. Pilch, 2 Pa. 
Dist. & Co. 180. 

Tex.—Alamo Iron Works v. Prado, 
(Civ. A.) 220 SW 282, 

Wash.—Bacon  v. Varney, 128 
Wash. 472, 223 P 322. See Webber 
vy. Park Auto Transp. Co., 138 Wash. 
325, 244 P 718, 47 ALR 590 [quot 
supra § 704 note 16]. 

Man.—Barry v. Winnipeg Electric 
Co., 36 Man. 27, [1926] 2 WestWkly 
Ole 
“Tf he so turns to his left, cars 
passing in the opposite direction are 


would be his duty to obey the sec- 
tion of the General Highway Traffic 
Law [giving the right of way to 
vehicles approaching from the right] 
above quoted.” Rounds v. Fitz- 
gerald, 207 App. Div. 534, 5387, 202 
NYS 595 [aff 239 N. Y. 568 mem, 147 
NE 199 mem]. 

{a] Another reason for holding 
that the vehicle proceeding straight 
across has the right of way has been 
stated to be that the vehicle ap- 
proaching in the opposite direction 
{is on its left. Coleman y. Patton, 84 
Pa. Super. 555. 

{b] Rule established by ordi- 
nance.—Alamo Iron Works y. Prado, 
(Tex. Civ. A.) 220 SW 282. 

{c] Street ending at junction 
with another.—A statutory provision 
granting the right of way to a vehi- 
cle approaching on the right applies 
where two automobiles approach an 
intersecting street from opposite di- 
rections and one turns to the left 
into a street which meets but does 
not cross the street along which they 
have been proceeding. McCarthy v. 
tea erie 246 Mass. - 409, 141 NE 
[d] Misleading movement.—W here 
defendant drove his motor’ truck 
south along the wrong side of the 
street, and as he came to an inter- 
section changed direction toward the 
right of the street, and suddenly 
swerved to the left to turn into the 
cross street without warning, he did 
not have the right of way so as to 
avoid the charge of negligence, as a 
matter of law, as against plaintiff, 
who was traveling north on a motor 
cycle on the right side of the street, 
and entered the intersection after 
he did. Zuccone v. Main Fish Co., 
104 Wash. 441, 177 P 314. 

65. Towne v. Godeau, 70 Cal. A. 
148, 232 P 1010. 


struction that if plaintiff was further 
from the point of intersection of the 
paths of the two vehicles than de- 
fendant it was the duty of defend- 
ant to yield the right of way to 
plaintiff, although this is in accord- 
ance with the statutory rule, where 
defendant had cut the corner, be- 
cause such an instruction “states, 
in effect, that even though the driver 
of the hearse had violated the law 
by driving on the wrong side of the 
street, this very violation of the law 
gave him the right of way over the 
plaintiff who was on the proper side 
of the intersecting street, because 
it brought him closer to the point of 
intersection of his unlawful path 
with the lawful path of the plaintiff. 
To so hold would be to place a 
premium upon ‘cutting corners.’ ” 
Towne v. Godeau, 70 Cal. A. 148, 155, 
232 P 1010. 

66. Barnes vy. Barnett, 184 Iowa 
936, 169 NW 365; Feigin v. Valbin, 
Lae asieaoe 

67. See statutes and ordinances. 

68. Right of way in favor of vehi- 
Perinat sl from right see supra 
_ 69. Duties in turning to right see 
anor. 4 727, A 

Osition on highway see supra 
611, 694. , ‘ 8 

70. Duties in turning to right see 
infra Set 

Position on highway see supra 
611, 694, S i A 

71. See supra § 705. 

_ 72. Duties in turning to right see 
infra § 727. 

73- Duties of driver proceeding 
se favored direction see supra 

General duty to exercise care see 
supra §§ 582, 688. 

Requirement of care in turning 
See infra § 726. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~ §§ 721-725] 


of travel or the character of the intersecting high- 
ways,’* and the driver of a vehicle proceeding in 
the favored direction finds another vehicle approach- 
ing from his right in the disfavored direction along 
a highway into which he desires to make a left- 
hand turn, it is clear that such turn will bring him 
directly into the path of the other vehicle and both 
vehicles will then be traveling in the disfavored 
direction.*® As the driver proceeding in the favored 
direction has superior rights in the intersection,’® it 
would seem clear that, under ordinary circum- 
stances, he may enter the intersection and make his 
left turn in a proper manner;*? but in case of any 
doubt as to the safety of the operation he should 
bear in mind the slowing down incident to making 
the turn and the difficulty of notifying the driver of 
the other vehicle of his intention and govern himself 
accordingly.’§ 

[§ 722] bbb. Other Vehicle Approaching from 
Left. Where the operator finds a vehicle approach- 
ing from his left along a highway into which he 
desires to’make a left turn, and such vehicle is on 
its own right-hand side of the highway, he will, if 
he makes the turn in a proper manner,’® continue 
to travel in the favored direction until he has 
crossed the path of the other vehicle, whether the 
right of way is determined by compass direction of 
travel, by character of the highways, or by relative 
positions, and he may, therefore, assert his right 
of way, enter the intersection, and make the 
left turn.8° Under such circumstances he may 
assume that the operator of the other vehicle will 
continue to travel on his own right-hand side of the 
road®+ and- will yield the right of way,*? but re- 
liance on such assumption will not excuse him for 
failure to exercise the care which an ordinarily 
prudent man would exercise under the circum- 
stances.§% 

[§ 723] (cc) Complete Turn About. Where the 
vehicle entitled to the right of way under a regu- 
lation giving the right of way to vehicles approach- 
ing from the right®* enters the intersection ahead 
of a vehicle approaching from its left but makes 
a complete turn about in the intersection and pro- 
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ceeds in the direction from which it came, it loses 
the right of way, as the vehicle which was formerly 
on its left is then on its right, and the latter vehicle 
is then entitled to the right of way.*® 

[§ 724] bb. Turn by Vehicle Traveling in Dis- 
favored Direction—(aa) Turn to Right. Where the 
regulations give the right of way to the vehicle ap- 
proaching from the right,’* and a driver traveling 
in the disfavored direction, on reaching an inter- 
section where he desires to make a right turn, sees 
a vehicle approaching from his right, on its own 
right-hand side of the street or highway, it is obvi- 
ous that no danger is reasonably incident to the 
driver who has been proceeding in the disfavored 
direction making a turn to his right into the in- 
tersecting street or highway in a proper manner,*? 
and, under ordinary circumstances he may make 
such, a turn without waiting for the other vehicle 
to cross the intersection.6® Where, however, the 
right of: way is determined according to compass 
direction of travel or the character of the inter- 
secting highways,®® and the driver who desires to 
make a right turn finds a vehicle traveling in the 
favored direction approaching from his left, it is 
obvious that a right turn properly made will bring 
him directly into the path of such vehicle,°° and 
although it would seem that he has the right to 
enter and make the turn if he ean do so safely 
without interfering with the progress of the other 
vehicle,®! he must recognize the superior rights of 
the driver proceeding in the favored direction®? and 
bear in mind the rule that the duty of avoiding a 
collision rests primarily upon the driver proceeding 
in the disfavored direction,®? and if a situation of 
danger might reasonably be expected to result from 
an attempt to make the turn ahead of the other 
vehicle, he should wait until the other vehicle has 
passed.°* 

[§ 725] (bb) Turn to Left. A driver traveling 
in the disfavored direction, who desires to make a 
turn to the left should, if the vehicles reach or will 
reach the intersection at approximately the same 
time, await the passage of the vehicle which is 
traveling in the favored direction,®® and should not 


74 See supra § 703. fied that he was concerned with as-| signed to prevent.” Hill v. Jacque- 

75. Position on highway generally | certaining the condition of the traffic | mart, supra. ; 
see supra §§ 611, 694. on his right, from which direction, 86. See supra § 703. 

Position on highways in making | however, no vehicles were approach- 87. Mills v. Dakota Power Co., 44 


left turn see infra § 729. 

76. See supra § 705. ‘ ; 

77. Duties in making left turn 
See infra §§ 728, 729. 

78 Duty to exercise care gen- 
erally see supra §§ 582, 688. 

General duties of driver proceed- 
ect favored direction see supra 

705. ; 

_ Requirement of care in turning see 
infra § 726 

79. See infra §§ 728, 729. 

80. McDowell v. Kiehel; 6 F. (2d) 
337; Judd v. Webster, 50 Cal. A. 743, 
195 P 929; Lawrence v. Goodwill, 44 
Cal. A. 440, 186 P 781. 

81. See supra § 706 text and note 

6. 


See supra § 705 text and note 
50 Cal. A. 


82. 
28. 

83. Judd v. Webster, 
743, 1915 Pa 929. 

[a] Failure \to continue to ob- 
serve approaching vehicles as negili- 
gence.—“‘Plaintiff, when about fifty 
feet from the intersection of the San 
Juan and Castroville roads, observed 
two auotomobiles approaching from 
the left at a distance of about two 
hundred feet, and yet he proceeded 
to cross. the 
again looking to the left. 


[42 Cc. J.—63] 


He testi- 


intersection without’ 


ing; but this preoccupation cannot 
excuse a disregard of ordinary care, 
which required that he should- also 
look to ascertain traffic conditions 
on his left. The jury evidently be- 
lieved that under the circumstances 
of the case the plaintiff was guilty 
of contributory negligence in ne- 
glecting so to do.” Judd v. Webster, 
50) Caln' A: 743, 747, 195 BP 929. 

84. See supra § 703. j 

85. Hill v. Jacquemart, 55 Cal. A. 
498, 500, 203 P 1021. 

“It certainly would be a strained 
and unreasonable construction of the 
law to hold that a person having the 
right of way upon entering an inter- 
section continues to have it until he 
has passed out of the intersection 
notwithstanding a complete change 
of course of-his vehicle. It is ob- 
vious in the present case that when 
Mrs. Jacquemart had so far com- 
pleted her turn upon the intersec- 
tion that she was to the left of the 
vehicle of Mrs. Hill, she no longer 
had the right of way, and that such 
right had then passed to Mrs. Hill. 
The construction contended for 
would not diminish but rather in- 
crease congestion in traffic, one of 
the objects which the statute was de- 


S. D. 451, 184 NW 261. 

Duties in turning to right see in- 
frase 2 ce 

Position on highway see supra §§ 
611, 694. 

88. Holman v. Ivins, 150 Minn, 
285, 184 NW 1026, 21 ALR 964; Mills 
v. Dakota Power Co., 44 S. D. 451, 184 
NW 261. 

89. See supra § 703. 

90. Duties in turning to right see 
infra § 727. 

Position on highway see supra §§ 
GL; 1694; 

91. Rights of driver proceeding in 
disfavored direction generally see 
supra § 707. 


92. See supra § 707. 
93. See supra § 707. 
94. Duties of driver proceeding in 


disfavored direction generally 
supra § 707. 

95. Barton v. Studebaker Corp., 46 
Cal. A. 707, 189 P 1025; Neumann v. 
Apter, 95: Conn. 695, 112 A. 350;;.21 
ALR 970; Cohen v. Silverman, 153 
Minn. 391, 190 NW 795;  Balvoll 
ae ok 189. Wis. 535, 208 NW 
[a]. Duty to yield imposed by or- 
dinance.—Barton v. Studebaker Corp., 
46 Cal. A. 707, 189 P 1025. 


see 
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“feut the corner’’ in an attempt to get ahead of 
the other vehicle;°® and even though he reaches the 
intersection so much ahead of the other vehicle that 
he might safely proceed straight across, he should 
take into consideration the fact that making a turn 
in a proper manner involves a slowing down and 
should not attempt to cross and turn ahead of the 


other vehicle where there is any 


may be done with entire safety.*’ If, however, there 
is ample time for him to cross and turn without 
danger of collision, he may proceed across the in- 
tersection and make the turn in a proper manner.°® 

[§ 726] (38) Duties in Turning®9—(a) In Gen- 
The general requirement of care in the op- 
eration of an automobile! applies with special force 
when turning from one street or highway into an- 


eral. 


rg 
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doubt that this 


him to do so.?° 


other.? The driver should so operate his car as to 
96. Simonsen v. L. J. Christopher} tinues, he will reach the same in 
Co., 186 Cal. 786, 200 P 615; Cohen] advance of the automobile.” Yar- 


Nepean 153 Minn. 391, 190 NW 
oO. 
oreene, corner generally see infra 


97. Duties of driver proceeding in 
disfavored direction generally see 
Supra § 707. 

Duty to exercise care generally see 
supra §§ 582, 688. 

98. Duties in turning to the left 
See infra §§ 728, 729. 

_ Rights of driver proceeding in dis- 
Ata ade direction generally see supra 

99. Turning in street or highway 
See supra §§ 646, 647, 650. 

Turning with load projecting be- 
yond rear see infra § 762. 

1.. See infra § 582. 


2. Cal.—Donat v. Dillon, 192 Cal. 
426, 221 P 193; Courviosier v. Bur- 
Ler nolwGale AOA? Oil oN Pegs: 

P ty ae eae v. Rankin, 4 La. A. 

69. 

Me.—Gravel v. Roberge, 125 Me. 


399, 134: A 375. 

N. J.—Moser y. Castles Ice Cream 
Co., (Sup.) 126 A 463. 

N. C.—Manly v. Abernathy, 167 N. 


GC. 220; $3. Sm 343: 
[a] In rounding a blind, narrow 
corner, the driver of a motor truck 


should exercise caution because of 
knowledge that traffic in the oppo- 
site direction must necessarily turn 
the same corner and must have a 
reasonable place to make a _ turn. 


Moser v. Castles Ice Cream Co., (N. 
J. Sup.).126 A 463. 

8. Donat v. Dillon, 192 Cal. 426; 
221 P 193; Reitz v. Hodgkins, 185 
Ind. 163, 112 NE 386. 

4. Gascon v. Rankin, 4 La. A. 
269; Figueroa v. Madero, (Tex. Civ. 


A.) 201 SW 271, 

5. Vehicles traveling in opposite 
directions generally see supra §&§ 
652-668. 

Vehicles traveling in same direc- 
tion generally see supra §§ 669-687. 

6. Cal.—Courviosier vy. Burger, 61 
Cal. -A..470; 215 P 935 


Ilowa.—Holderman v. Witmer, 166 
Iowa 406, 147 NW 926. 
Me.—Gravel v. Roberge, 125 Me. 


899, 134 A 375. 

Md.—Panitz v. Webb, 130 A 913. 

Minn.—Meyers v. Swanson, 163 
Minn. 508, 203 NW 624. 

N. J.—lLyons v. Volz, (Sup.) 114 A 
318. 
- Or.—Yarbrough v. Carlson, 102 Or. 
422, 429, 202 P 739. 

R, I.—Doyle v. Holland, 100 A. 466. 

“The driver of an automobile upon 
approaching an intersection of streets 
with the intention of turning thereat 
is required to have his car under 
such control as to yield the right of 
way to a. pedestrian who is cross- 
ing the intersection and who is in 
the line of travel such automobile 
driver intends to take, or in such 
proximity thereto that if he con- 


brough v. Carlson, supra. 

{a] Driver negligent.—(1) A mo- 
tor vehicle driver is guilty of negli- 
gence where he turns from one street 
into an intersecting street crowded 
with traffic and pedestrians and with 
knowledge that a pedestrian is cross- 
ing such other street, where pedes- 
trians customarily do so, and fails 
to blow his horn or stop the machine 
to permit the pedestrian to cross 
safely but zig-zags the machine and 
turns it toward the pedestrian and 
runs over him when he backs up to 
avoid the machine. Courviosier v. 
Burger,’ 61, Cal. A. 47031215 BP. 93->5(2) 
Evidence that a pedestrian was cross- 
ing a street in an easterly direction 
on the south side of an intersecting 
street, and when he was halfway or 
more across he, was struck by an 
automobile ,.coming from the west 
and turning south behind him, where 
he was in plain view of the driver, 
who had been traveling slowly behind 
another vehicle until he started to 
turn and then quickened his speed, is 


| sufficient to support a finding of neg- 


ligence. Holderman v. Witmer, 166 
Iowa 406, 147 NW 926. 

7. Duty to keep lookout generally 
see supra §§ 624-627, 691. 

8. U. S.—Bramley v. Dilworth, 274 
Fed. 267, 

Cal.—Judd v. Webster, 50 Cal. A. 
743, 195 P 929; Pemberton v. Arny, 
42° Cal. vA 19,183) Po3s56. 

N 


App. Div.’ 534, 202 NYS 595 [aff 239 
N. Y. 568 mem, 147 NE 199 mem]. 

Wash.—Clark v. Fotheringham, 100 
Wash, 12, 170 P 323. 

Wis.—-Balvoll v. Pinnow, 189 Wis. 
535, 208 NW 466. 

[a] Failure to look in either di- 
rection.—One who drives out from 
an intersecting street and across the 
other street, into which he intends 
to turn, without looking in either 
direction to see whether there is an- 
other car approaching so near as to 
involve danger of a collision, is guilty 
of negligence. Bramley y. Dilworth, 
274 Fed. 267. 

{b] A driver who claims that he 
looked is chargeable with seeing what 
he should have seen. Bramley Vv. 
Dilworth, 274 Fed. 267, 272 (‘‘He was 
not only required to look, but he 
must look in such an intelligent and 
careful manner as will enable him to 
see the things which a person in the 
exercise of ordinary care and cau- 
tion, for his own safety and the 
safety of others, would have seen un- 
der like circumstances’). 

[c] Approach from opposite direc- 
tion.—A driver who intends to make 
a left turn at an intersection is un- 
der the duty of keeping a lookout 
for vehicles approaching from the di- 
rection opposite to that in which he 
is proceeding and which will be ap- 
proaching on his right after he makes 


Y.—Rounds vy. Fitzgerald, 207) 


[9§ 725-726 


avoid the danger of collision with other vehicles* 
which may be approaching the intersection on the 
highway into which he is turning* or on the high- 
way from which he is turning,®? or of injury to 
pedestrians who may be erossing the street.° — 
should keep a vigilant lookout’ for other vehicles 
which may be using or about to use the intersec- 
tion,’ and also for pedestrians,? and not undertake 
to make the turn until he sees that it is safe for 


He 


He should sound a warning of his 


approach!! where his view is obstructed’? or traffie 
conditions render such warning reasonably neces- | 
sary,’ or where making the turn involves danger 
to a pedestrian crossing the street.'* 
give a proper signal or warning of his intention 
to turn? indicating the direction in which the turn 


He should 


the turn. Rounds v. Fitzgerald, 207 
App. Div. 534, 202 NYS 595 [aff 239 
N. Y. 568 mem, 147 NE 199 mem]. 

{d] Approach from left.—A driver 
intending to make a left turn is un- 
der a duty of observing vehicles 
approaching on his left on the street 
into which he intends to turn and 
traveling in the direction opposite 
to that in which he intends to turn. 
Judd v. Webster, 50 Cal. A. 743, 195 
P 929. 

9. Iowa. — Holderman vy. Witmer, 
166 Iowa 406, 147 NW 926. 

Mich.—Halzle v. Hargreaves, 233 
Mich. 234, 206 NW 356. 

rae J.—tLyons v. Volz, (Sup.) 114 A 
318. 

Or.—Yarbrough v. Carlson, 102 Or, 
422, 202 P 739. . 

R. I.—Doyle v. Holland, 100 A 466. 

[a] Ordinance requiring looking 
back.—A city ordinance requiring the 
driver of a vehicle, before making 
a turn to the left, to look back to 
ascertain whether it is safe to do so 
does not relieve him of the obliga- 
tion to watch where he is going and 
to look out for pedestrians ahead. 
Halzle v. Hargreaves, 233 Mich. 234, 
206 NW 356. 

10. Cal.—Pemberton v. Arny, 42 
Cal; cA. FiO USS: 856) 

Ill.—Maher v. Hvid, 221 Ill. A. 629. 

Mich.—Gates vy. Landon, 216 Mich. 
417, 185 NW’'-723. 

Or.—Yarbrough y. Carlson, 102 Or, 
422, 202 P 739. 

Tenn.—Johnson  v. 148 
Tenn. 405, 254 SW 553. 

[a] Seeing that there is sufficien; 
space.—An instruction, substantially 
in the words of the statute, that the 
driver of an automobile is required, 
before changing his course, “to first 
see. that there is sufficient space for 
such movement to be made in safety,” 
is proper. Pemberton y. Arny, 42 
Cal> Act19,. £83SEN356¢ 

ll. Signals and warnings of ap- 
proach see supra §§ 628-632, 692. 

12. Wales v. Harper, (Man.) 17 
WestLR 623. 

13. Courviosier v. Burger, 61 Cal. 
A. 470, 215 P 98; Meyers v. Swanson, 
163 Minn. 508, 203 NW 624. 

14. Meyers v. Swanson, supra; 
Doyle v. Holland, (R. I.) 100 A 466. 


Warwick, 


15. Cal.—Litherbury v. Kimmet, 
183 Cal. 24, 195 P 660. 

ames Viv Evid) 22ers As 
Ky.—Rohrman v. Denzinger, 208 


Ky. 832, 272 SW 16; Mendel v. Dor- 
man, 202 Ky. 29, 258 SW 9386; Maz- 
Zant v. Keyes, 200 Ky. 783, 255 SW 

Mich.—Gates vy. Landon, 216 Mich. 
417, 185 NW 723. 

Minn.—Paulus v. Rosenfield, 164 
Minn. 347, 205 NW 245; Meyers v. 
Swanson, 163 Minn. 508, 203 NW 624; 
Elvidge v. Stronge, etc., Co. 148 
Minn, 185, 181 NW 346. 

Mo.—Thompson v. Smith, 253 SW 
1023. 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


a 


. 


P a 


_ the fact that another 


726] 
will be made.1¢ 


right-hand side of the highway,” 
speed which is reasonable in view 


N. Y.—Russell v. Kemp, 159 NYS 
865. 

N. C.—Hood v. Orange Crush Bot- 
tling Co., 192 N. C. 827, 135 SE 609. 

Okl.—Haley v. Bowman,: 251 P 
1046. 

Pa.—Kuneck v. Conti, 277 Pa. 455, 


121 A 324; Geiger v. Garrett, 270 Pa. 
192, 113 A 195, 
Tenn.—Johnson vy. Warwick, 148 


Tenn. 405, 254 SW 553. 
. Tex.—Cobb Brick Co. v. Lindsay, 
(Civ. A.) 277 SW 1107. 

Wash.—Zuccone v. Main Fish Co., 
104 Wash. 441, 177 P 314. 

[a] Duty ‘exists independent of 
statute.—Litherbury v. Kimmet, 183 
Cal. 24, 195 P 660. 

[b] This duty is not affected by 
person using 
the intersection is not looking in the 
direction of the driver making the 
turn, although, of course, no recov- 
ery can be based on failure to give 
such signal unless it proximately 
eaused the injury. Mazzani v. Keyes, 
200 Ky.-783, 255 SW 695. 

[ec] If the movement or cperation 
of another vehicle might reasonably 
ke affected by such turning, then it 
was the duty of the driver to give 
plainly visible signals to the opera- 
tor of such vehicle of his intention 
to turn, by extending his arm, etc. 
Mendel v: Dorman, 202 Ky. 29, 258 
SW 936. 

[d] Wehicle in rear.—An automo- 
bilist who intends to make a left 
turn at an intersecting street should 
signal his intention to vehicles fol- 
lowing him, and his failure to do so 
is negligence. Litherbury v. Kim- 
met, 183 Cal. 24, 195 P 660. 

{e] Wurning into path of another 
vehicle.—The driver of an automo- 
bile is negligent where, suddenly and 
without warning, he makes a left 
turn at an intersection directly into 
the path of another vehicle approach- 
ing in a direction opposite to that in 
which he approached. Thompson vy. 
Smith, (Mo.) 253 SW 1023. 

[f] A custom among drivers of 
automobiles to give a signal by ex- 
tending the left hand before turning 
to the left at a street corner may be 
shown in evidence, and failure to 
conform to such custom may consti- 
tute negligence. Elvidge v. Stronge, 
etc., Co., 148 Minn. 185, 181 NW 346. 

{g] Arm signal sufficient without 
sounding horn.—Where the driver of 
a truck about to turn to the left at 
an intersection extended his arm. to 
indicate a left turn but did not sound 
his horn, and in turning struck a bi- 
cycle coming from the opposite direc- 
tion, the driver was not negligent in 
failing to give further warning un- 
less the jury find that the circum- 
stances were such that ordinary care 
required the giving of such warning. 
Paulus v. Rosenfield, 164 Minn. 347, 
205 NW 245. 

{[h] Improper signals.—Where the 
driver of an automobile, who intended 
to turn right into an intersecting 
street, was driving about twenty-five 
feet from the curb, and when about 
a hundred feet away from the inter- 
section put out his hand indicating an 
intention to stop and looked behind 
and saw another automobile about a 
hundred and fifty feet behind him and 
about five feet nearer to the curb, 
and proceeded on his way, and when 
he reached the intersection again 
signaled an intention to stop and then 
looked behind and saw the other au- 
tomobile about fifteen feet behind 
him, and then stopped, he was guilty 
of negligence precluding recovery for 
damages sustained by reason of the 
other automobile running into his car. 
Russell v. Kemp, 159 NYS 865. 

’ [i] Signal not given at proper 
time.—Plaintiff was riding his motor 


He should pay special attention 
to the rule requiring vehicles to keep to their own 


MOTOR VEHICLES 


and drive at a 
of the operation 


cycle toward an intersection and de- 
fendant was driving his automobile 
in the opposite direction toward the 
Same intersection. When plaintiff 
reached the intersection he looked 
at defendant’s automobile and de- 
fendant gave no sign of any intention 
to turn and plaintiff therefore pro- 
ceeded. An instant later he again 
looked at the automobile and it was 
then starting to make a left-hand 
turn and a collision resulted. Under 
these circumstances it was held that 
it was apparent that defendant was 
about to make’the turn at the time 
when plaintiff first glanced at his au- 
tomobile, and that defendant should, 
at that time, have been in the act of 
giving a signal of his intention to 


turn. Majors v. White, (Mo. A.) 247 
SW 233. 
{[j] Failure to notice vehicle does 


not negative possibility of observing 
signal.—’. estimony by the driver of 
a motor bus in which plaintiff was 
riding that he did not notice defend- 
ant’s truck, which turned to the left 
at a street intersection while the bus 
was passing it from behind, until just 
as he undertook to pass the truck, 
does not show that the driver would 
not have seen a signal for turning 
if defendant’s employee had made 
such a signal, and does'not prevent 
recovery for injury resulting from 
negligent failure to give such signal. 


Litherbury v. Kimmet, 183 Cal. 24, 
195 P 660. 
16. Mazzani v. Keyes, 200 Ky. 783, 


255 SW 695. And see cases supra 
note 15. 
17. Hannan y. St. Clair, 44 Colo. 


134, 96 P 822; Bragdon v. Kellogg, 
118 Me. 42, 105 A 433, 6 ALR 669; 
Thrush v. ‘Lingo Lumber Coi;! ) (Pex 


Civ. A.) 262 SW 551, 553. 

“A vehicle approaching sHe: space 
with the intention of turning thereat 
is required to approach said inter- 
section on and from the proper side 
of the street traveled in order to com- 
ply with the requirements of said 
article in making a turn at such in- 
tersection. To hold otherwise would 
be to place that construction on the 
statute which would practically de- 
feat the purpose for which it was 
enacted, in that it would, in effect, 
be to hold that the words, ‘approach- 
ing an intersection with the intention 
of turning thereat,’ did not require a 
vehicle to be on the proper side of 
the street at the time of approaching 
said intersection with the intention 
of turning before a person in charge 
of a motor vehicle would be required 
to observe the requirements of said 
statute. The confusion that would 
attend an effort to observe such traf- 
fic regulation we need not attempt to 
delineate for, on unbiased reflection, 
it must be apparent that same would 
result in bringing about or accentu- 
ating the very condition that the 
enactment of the statute was in- 
tended to prevent.” Thrush v. Lingo 
Lumber Co., supra. 


Position on reed generally see. 


supra §§ 611, 

18." Cali ep aere 178 
Cal, 636, 174 P 40. 

Colo.—Hannan vy. St. Clair, 44 Colo. 
134,96 P 822. 

Conn.—Irwin v. Judge, 81 Conn. 492, 
Tele A Bias 

Ind.—Reitz v. Hodgkins, 185 Ind. 
163, 112 NE 386. 
, Minn.——Molin v. Wark, 113 Minn. 
190, 129 NW 383, 41 LRANS 346. 


v. Schenck, 


Mo.—Wheeler v. Wall, 157 Mo. A. 
38, 187 SW 63. 
Pa.—Cody v. Venzie, 263 Pa. 541, 


107 A 383. 
R. [.—Doyle v. Holland, 100 A 466. 
Wash.—Wilker v. Vincent, 252 P 


925. 
Wis.—Calahan v, Moll, 160 Wis. 


(42 C.J.) 995 


in which he is engaged,® under the circumstances 
and in the situation existing at the time,® keeping 
within the speed limit prescribed by statute or ordi-. 
nance for the operation of. turning.?° 


A speed 


523, 152 NW 179, LRA1916A 744. 

[a] It is proper to reduce speed 
in order to make a left turn. Mayer 
a Mellette, 65 Ind. A. 54, 114 NE 
41, 

[b] Speed not contributing to ac- 
cident.— Where an automobile made a 
right-hand turn in a proper manner, 
being at all times on its proper side 
of the road, and collided with a truck 
which was approaching on the road 
into which the automobile was turn- 
ing, on the wrong side of the road, 
the speed of the automobile was not 
a contributing cause of the collision. 
Wilker v. Vincent, (Wash.) 252 P 925. 

Speed generally see supra §§ 634— 
645, 696. 

19. Kearney v. Castellotti, 55 Cal. 
A. 541, 203 P 1029; Reitz v. Hodgkins, 
185 Ind. 163, 112 NE 386; Cody v. 
Venzie, 263 Pa, 541, 107 A 383; Cala- 
han v. Moll, 160 Wis. 528, 152 NW 
179, LRAI916A 744. 

[a] “Turning close to a corner at 
a high rate of speed where the view 
is obstructed is negligence, and espe- 
cially so where the turning is on the 
wrong side of the street.” Calahan 
v. Moll, 160 Wis. 523, 526,.152 NW 
179, LRAI916A 744. 

[b] Fifteen miles per hour cutting 
corner into heavy traffic.—‘‘According 
to the evidence introduced by plain- 
tiff, defendant entered a heavily tray- 
eled thoroughfare at an obstructed 
corner from the left-hand (wrong) 
side of Forty-seventh Street at a 
speed of fifteen miles an hour. It is 
clear, we think, that this evidence 
sustains the finding of the court that 
defendant was guilty of negligence.” 
Kearney v. Castellotti, 55 Cal. A. 541, 
203 PB 1029: 

[c] Twenty-five miles per hour 
downhill. Where defendant driving 
downhill in a Ford car at the rate 
of twenty-five miles per hour over an 
unfamiliar route turned at right an- 
gles to the right without reducing 
speed, upon his wife seeing a sign- 
board and announcing the fact that 
the way to their destination was 
upon a road at right angles to the 
one on which they were traveling, 
whether he was guilty of negligence 
imposing liability to a guest injured 
upon the turning over of the car is 
for the jury. Cody v. Venzie, 263 
Pali 54 107 A388. 

{d] Twenty-five or thirty miles 
per hour when cutting: a corner to 
the left isan excessive speed. Reitz 
v. Hodgkins, 185 Ind. 1638, 112 NE 


386. : 
2519P 
1108. 
Ky.—Mendel v. Dorman, 202 Ky. 
29, 258 SW 936. 
Mich.—Salke v. Burnham, etc., Co., 
223 Mich. 77, 193 NW 902. 
Minn.—Holman v. Ivins, 150 Minn. 
285, 184 NW 1026, 21-ALR 964. : 
Mo.—Heartsell v. Billow, 184 Mo. 
A. 420, 171 SW 7. 


Kan.—Engle v. Bowen, 


N. Y.— Berckhemer v. #mpire 
Carrying Corp., 172 App. Div. 866, 
158 NYS 856 [aff 224 N. Y. 725 mem, 


121 NE 856 mem]. 

{a] Regulation applicable although 
view not obstructed.—An ordinance 
providing that “when turning a cor- 
ner of intersecting streets, avenues, 
boulevards or public places, or when 
traversing a curve or turn in a Street, 
avenue, boulevard, or public place 
where the view is obstructed, the rate 
of speed shall not be greater than 
six miles per hour,” limits the speed 
when turning a corner whether or 
not the view is obstructed. Adolf v. 
Brown, 213 Mo. A. 406, 416, 255 SW 
947 [dist Pannell v. Allen, 160 Mo. 
A. 714, 142 SW 482] (“We think the 
decision in the Pannell Case ought 
not to control here. The statute uns 
der review in that case is quite dif- 


996 [42 C.J.] 


. 


greater than is reasonable under the circumstances 
may be negligent, although not in excess of the 


legal speed limit.?+ 
Distance from curb. 


curb within such a regulation.?3 


[§ 727] (b) Turn to Right. A driver who intends 
to make a right-hand turn into an intersecting street 
is under the duty of signaling his intention to the 
driver of a car following him?‘ a sufficient length 
of time before making the turn to enable the driver 
of the following car so to regulate the course and 


ferent, both in its grammatical 
structure and its purpose from the 
ordinance here involved. In the stat- 
ute the clause, ‘when turning a cor- 
ner of intersecting roads or streets,’ 
is separated by a comma from the 
clause, ‘when traversing a curve or 
turn in the road or street,’ and this 
latter clause is separated by a 
comma from the qualifying clause, 
‘where the view is obstructed,’ show- 
ing that such qualifying clause has 


no closer or stronger alliance with 


the one antecedent clause than the 
other; whereas, in the ordinance the 
qualifying clause, ‘where the view 
is obstructed,’ is not separated by a 
comma from the immediate antece- 
dent clause {when traversing a curve 
or turn in a street, avenue, boule- 
vard, or public place,’ showing a pe- 
culiarly close association and alliance 
between the qualifying clause and 
such immediate antecedent clause and 
a disassociation from the first ante- 
cedent clause, ‘when turning a cor- 
ner of intersecting streets, highways, 
boulevards, or public places.’ We 
think the ordinance, considered from 
the view point of its grammatical 
structure alone, clearly means that, 
in the operation of automobiles in 
the city of St. Louis, ‘when turning 
a corner of intersecting streets, ave- 
nues, boulevards, or public places 
... the rate of speed shall not be 
greater than six miles per hour,’ 
whether the view be obstructed or 
not. So, too, the scope and purpose 
of the ordinance here under review 
clearly distinguishes it from the stat- 
ute under review in the Pannell Case, 
and instead of militating against our 
view, lends aid to it. The statute 
was enacted primarily to meet the 
needs of the State at large, while the 
ordinance in question was enacted to 
meet the exigencies of a populous 
city. Turning a corner of intersect- 
ing Streets is very different from 
traversing a curve or turn in a 
street. In the one instance the auto- 
mobile sharply changes its course 
and runs in a curving movement from 
one street into another, crossing the 
current of traffic or the space trav- 
ersed by~- pedestrians in passing to 
and fro bétween the corners of the 
streets, or both such current of traf- 
fic and space traversed by pedes- 
trians; whereas, in traversing a curve 
or turn in a Sstreet*the automobile 
moves with the current of traffic 
and does not turn into another street 
fen the street in which it is mov- 
ing’). 

{[b] Regulation applicable only 
when view obstructed.—A statute 
providing that ‘‘when turning a cor- 
ner of intersecting roads or streets, 
or when traversing a curve or turn 
in the road or street, where the view 
is obstructed, the speed shall not be 
greater than six miles an hour,” lim- 
its the speed when turning a corner 
only when the view is obstructed. 
Pannell v. Allen, 160 Mo. A. 714, 720, 
721, 142 SW 482 (“It is clear to us 
from the grammatical construction 


It is sometimes required 
that a motor vehicle turning a corner shall keep a 
specified distance away from the curb,?? and it has 
been held that a fence or barricade outside of a 
pile of building débris at a corner constitutes the 


MOTOR VEHICLES 
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speed of his own car as not to be thrown into a 
position of peril.?5 So also, if, when one approaches 


an intersection at which he intends to make a right- 


hand turn, he is a considerable distance out from 
the curb or the right-hand side of the highway, he is 
bound to anticipate the possibility of other vehicles 
on his right on the highway along which he is trav- 
eling,?® and hence must either give a signal or notice 


of his intention to make the turn?’ or wait until he 


of the statute alone that it [the 
phrase ‘where the view. is. ob- 
structed’’] applies to all alike. Look- 
ing to the reason for the statute it 
is conclusive that it must apply to 
all. The purpose of the statute is 
to prevent a person driving an auto- 
mobile from going around a curve or 
turn or corner in a road where the 
view is obstructed at a rate of speed 
so fast that if he should, on passing 
around the corner or curve, suddenly 
discover that he was about to meet 
some one he could not stop in time 
to avoid a collision, A person driv- 
ing an auto not faster than six miles 
an hour could stop in a very short 
distance and: the Legislature has set 
this as the limit of speed permissible 
in approaching a corner or curve 
where he cannot see what is ahead. 
There would be no more reason for 
requiring a slow rate of speed at a 
corner where the view is unobstructed 
than at a curve or a straight road. 
If the view is open and unobstructed 
a person can then see whether or not 
he is likely to meet some one at or 
near the corner or curve and if no 
one is approaching, there could be no 
reason for requiring a person to slow 
down to six miles an hour, for there 
would be no danger to guard against. 
If some one is approaching and the 
view is unobstructed he can be seen 
and it will then be the duty of the 
driver of the auto to take whatever 
precaution is necessary under the 
circumstances. If his machine is 
not easily managed ger is likely to 
skid or become unmanageable in any 
way or should the character of the 
ground require it, it might be neces- 
sary to run slower than six miles per 
hour in order to pass safely; but if 
the view is open so the actual condi- 
tion may be seen and there is nothing 
in the character of the ground or 
other circumstances to prevent a per- 
fect control of the machine at a 
higher rate of speed than six miles 
an hour, we can see no reason why 
that rate should be arbitrarily im- 
posed when there may be no neces- 
sity for it. If the view is unob- 
structed, the actual conditions are, 
or should be, known to the driver of 
the machine and he must govern him- 
self by those conditions and the stat- 
ute does not apply; but if the view 
is obstructed then the statute fixes 
the limit at six miles an hour and 
to run at a greater rate than that at 
such a place would be negligence per 
se’). To like effect Luck v. Toronto 
R. Co., 48 Ont. L. 581, 58 DomLR 145, 

[c] Excess of speed limit is negli- 
gence per se.—Pannell v, Allen, 160 
Mo. A. 714, 142 SW 482. 

21. Opitz v. Schenck, 178 Cal. 636, 
174 P 40; Figueroa v, Madero, (Tex. 
CivtA®) E201 Swi 2717 

[a] Cutting corner.—‘“The colli- 
sion occurred after dark at the in- 
tersection of two streets through the 
defendant ‘cutting the corner’ at a 
speed exceeding fifteen miles an hour, 
and the jury may very properly have 
determined that ‘cutting a corner’ in 


is sure that the way is clear.** 
hand turn the operator should keep on the right- 
hand side both of the highway along which he has 
been proceeding”? and of the highway into which he 
is turning,®° which, of course, requires that he shall 
always be to the right of the center of the intersec- 


In making a right- 


the dark at that rate of speed was 
carelessness and negligence on the 
part of the defendant independent of 
any ordinance relative to a speed 
limit at ali.” Opitz v. Schenck, 178 
Cal. 686, 640, 174 P 40. . 

22. See statutes and ordinances. 

23. Domke v. Gunning, 62 Wash. 
629, 634, 114 P 436 (‘‘The purpose of 
the ordinance was to keep vehicles, 
in rounding corners, out of the path 
usually taken by foot passengers, and 
the word curb was used as the most 
convenient term to mark one of the 
boundaries of the path, and not in a 
technical sense. When a fence was 
used to mark the boundary of this 
path it became the curb within the 
meaning of the ordinance’’). 

24. See supra § 726. 

25. Rohrman vy. Denzinger, 208 Ky. 
832, 272 SW 16. 

[a] Circumstances showing negli- 
gence.—Defendant’s automobile had 
passed another automobile going in 
the same direction shortly before 
reaching an intersecting street into 
which the driver intended to turn to 
the right. When the two cars drew 
near the intersection they were both 
running at about twelve miles per 
hour and defendant’s car was further 
out toward the center of the street 
than the other car, which was only 
twenty-five or thirty feet behind. 
The driver of defendant’s car testi- 
fied that when he was making the 
turn he signaled by extending his 
arm in a proper position to indicate 
a right turn and sounded his horn, 
but it was held that the signal was 
given too late to give the driver of 
the following car warning in time to 
prevent his being thrown into a po- 
Sition of peril and that defendant 
was liable to a pedestrian who was 
injured when the driver of the other 
car, in his effort to escape the dan- 
ger, ran_up on the sidewalk. Rohr- 
aa Me Denzinger, 208 Ky. 832, 272 


26. Geiger v. Garrett, 270 Pa. 192, 
113 A 195. 
[a] One who is about ten feet 


from the curb as he approaches a 
street on which he intends to make 
a right-hand turn ig bound to antici- 
pate the possibility of other vehicles 
being on the street between his car 
and the curb line. Geiger v. Garrett, 
270 Pa. 192, 113 A 195, 


27. See supra § 726. 

28. Geiger v. Garrett, 270 Pa. 192, 
113 A 195. 

29. Walters v. Davis, 237 Mass. 


206, 129 NE 448. 

_ 380. Walters v. Davis, supra; Mo- 
lin v. Wark, 113 Minn. 190, 129 NW 
383, 41 LRANS 346; Anderson v. 
Schorn, 189 App. Div. 495, 178 NYS 
603 [aff 231 N. Y. 590 mem, 132 NE 
900 mem]; Smelser v. Barnes, 125 
Wash. 126, 215 P 3869; Schoening vy. 
Young, 55 Wash. 90, 104 P 132. 

_[a] Speed causing swing to wrong 
side.—Evidence that the driver of an 
automobile, turning to the right, was 
traveling at such a rate of speed that 
he was unable to keep on the right 
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§§ 727-728] 


tion,*? and the duty of turning in this manner is 
usually imposed by governmental regulations.*? 
Some regulations go further, and require that-in 
making a turn to the right a vehicle shall keep as 
near the curb on the corner around which it is turn- 
ing as possible,** and such regulations must, of 
course, be observed.*4 One who intends to turn to 
the right at an intersection is not bound to antici- 
pate that he may encounter another vehicle ap- 
proaching from his right but on its own left-hand 
side of the intersecting highway.*® 

Under the English rule of keeping to the left, a 
turn to the right is governed by the principles here- 
inafter stated with respect to a turn to the left.®6 

[§ 728] (c) Turn to Left—aa. In General. The 
duty of exercising reasonable care in the operation 
of an automobile®’ applies with particular force to 
the operation of making a left turn into an inter- 
secting street,?* because of the peculiarly dangerous 
character of such operation.®® The operator must 
see that there is sufficient space for the turn to be 
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made in safety,#° and must keep a vigilant lookout 
for. approaching vehicles,*! especially those which 
would have the right of way over him,* and also for 
vehicles which may be following him,** signal his 
intention to the driver of any approaching vehicle 
if a necessity for such signal is reasonably appar- 
ent,‘* and take care to avoid collision with any such 
vehicle.** 

Where two cars are approaching in opposite direc- 
tions and the driver of one intends to make a left 
turn into an intersecting street, it is his duty so to 
watch and time the movement of the other car as 
reasonably to insure himself of a safe passage*® 
either in front or rear of such car,*” and he must 
even stop and wait for the passage of the other car 
if this is reasonably necessary to avoid danger.*® 
It is his duty not to make a left turn into or across 
the path of another vehicle which is approaching in 
the opposite direction and is so near at hand that 
such a turn makes a collision probable,*® and this 
duty exists irrespective of any question of right of 


Side in making the turn, but swung 
diagonally to the left side of the 
intersecting street, in violation of a 
statute requiring all vehicles to keep 
to the right, and there injured plain- 
tiff, was sufficient to support a find- 
ing of negligence. Molin v. Wark, 


dS Manne L905 129 NW 38a) er 
LRANS 346. 
[b] Wide-turn and skidding.— 


Where defendant’s truck, in making 
a right-hand turn, was driven into 
the left-hand side of the street into 
which it was turning, and skidded 
and struck a pedestrian, the method 
of making the turn, in connection 
with the skidding, and the admis- 
sion of the driver that while he was 
making the turn and while he saw 
the pedestrian he knew his truck was 
skidding, presented a question of fact 
for the jury as to whether the driver 
used reasonable care. Anderson v. 
Schorn, 189 App. Div. 495, 178 NYS 
603 [aff 231 N. Y. 590 mem, 132 NE 
900 mem]. 

31. Pemberton v. Arny, 180 Cal. 
762, 182 P 964; Pemberton v. Arny, 
A Calg ACO Ss Pa soon. lnwin ov. 
Judge, 81 Conn. 492, 71,A 572; Car- 
ruthers v. Campbell, 195 Iowa 390, 
192 NW 138, 28 ALR 949; Walters 
yv. Davis, 237 Mass. 206, 129 NE 
443. 

32. See statutes and ordinances. 

33. See statutes and ordinances. 

[a] Ordinance consistent with 
statute.—A city ordinance requiring 
a vehicle turning to the right at a 
street intersection to turn as near 
the right-hand curb as possible is 
not in conflict with a statute requir- 
ing a vehicle making such a turn to 
keep to the right of the center of 
the intersection as it merely adds 
‘further and more exacting condi- 
tions than are prescribed by the state 
law.” Pemberton v. Arny, 42 Cal. A. 
19, 22, 183 P 356. 

34. Anderson v. Schorn, 189 App. 
Div. 495, 178 NYS 603 [aff 231 N. Y. 
590 mem, 132 NE 900 mem]; Saari v. 
Wells-Fargo Express Co., 109 Wash. 
415, 186 P 898. 

{a] On approaching the intersec- 
tion at which he intends to make a 
right-hand turn, the driver should 
keep as near as possible to the right- 
hand curb. Russell v. Kemp, 159 NYS 
865. 

[b] There is compliance with 
such a regulation where a truck nine- 
teen feet long and having a body 
about eight feet wide projects thir- 
teen and one-half feet into the street 
in which it is turning while making 
a right-hand turn. Saari _v. Wells- 
Fargo Express Co.,-109 Wash. 415, 
186 P 898. 

35. Mills v. Dakota Power Co., 44 
S. D. 451, 184 NW 261. 
~ 36. ‘See Johnson y. Archabald, 57. 


N. S. 49 (decided prior to adoption of 
rule of keeping to right). 

Turn to left see infra §§ 728, 729. 

37. See suvra §§ 582, 688, 726. 

38. Reitz v. Hodgkins, 185 Ind. 
163, 112 NE 386; Thompson v. Smith, 
(Mo.) 253 SW 1023; Leitch v. Gau- 
thier, (Que.) 27 RevLegNS 150. 

39. Thompson vy. Smith, (Mo.) 253 
SW 10238, 1028; Leitch vy. Gauthier, 
(Que.) 27 RevLegNS 150, 151. 

“The turn to the left is recognized 
as being peculiarly dangerous, be- 
cause the law of the road in this 
country universally requires all ve- 
hicles to keep to the right side so 
that a turn to the left will place the 
vehicle directly across the path of 
any other vehicle which might meet 
it at the time.’’ Thompson v. Smith, 
supra. 

“This is always a dangerous pro- 
ceeding in a crowded traffic, unless 
the rules of the road are strictly fol- 
lowed.” Leitch v. Gauthier, supra. 

40. Donat v. Dillon, 192 Cal. 426, 
221 P 198; Mendel v. Dorman, 202 Ky. 
29, 258 SW 936. 

[a] Meaning of ‘“space.’”? — The 
word “space” as used in a Statute 
imposing the duty to see that there 
is sufficient space for the turn to be 
made in safety is not confined to the 
space between the machine in ques- 
tion and another vehicle. Mendel v. 
Dorman, 202 Ky. 29, 258 SW 936. 

[b] Making turn in proper man- 
ner and giving signal.—Although a 
motorist in turning a corner to the 
left passes beyond the center of the 
intersection and gives a proper arm 
signal he is not free from negligence 
as a matter of law in regard to an 
automobile approaching at an unlaw- 
ful speed if on seeing the approach- 
ing car, some distance away, he fails 
to proceed across’ the intersection in 
a eareful and prudent manner and 
to make sure that he has sufficient 
space to make the turn in safety. 
Donat v. Dillon, 192 Cal. 426, 221 P 


193. 
41. See supra § 726. 
42. See supra § 707 note 72. 


43. Maher v. Hvid, 221 Ill. A. 629; 
Halzle v. Hargreaves, 233 Mich. 234, 
206 NW 356. 

-fa] Circumstances showing negli- 
gence in turn.—Plaintiff and defend- 
ant in their automobiles were driving 
in the same direction along a street. 
Defendant was on plaintiff's left and 
the front of his car was about even 
with the rear end of plaintiff’s car. 
Both cars were on the right-hand side 
of the street. As they approached 
an intersecting street plaintiff sud- 
denly turned his car slightly to the 
left, intending to turn to the left 
into the intersecting street and de- 
fendant’s car collided with it. There 
was no evidence that before making 


‘failed to see defendant’s car. 


the turn plaintiff looked in the di- 
rection in which he was about to turn 
or behind him to see whether it was 
safe for him to make the turn, and 
had he done so he could not have 
Plain- 
tiff testified that before turning to 
the left he extended his left hand 
from the car indicating his intention 
to turn but defendant and his wit- 
nesses testified that they did not see 
any such signal and in this they were 
corroborated by one of plaintiff's wit- 
nesses. It was held that plaintiff was 
negligent and defendant was free 
from negligence. Maher v. Hvid, 221 
Te A. 629% 


44. See supra § 726. 
45. See supra §§ 688, 726. 
46. Fernald v. French, 121 Me, 4, 


115 A 420; Rounds v. Fitzgerald, 207 
App. Div. 534, 537, 202 NYS 595 [aff 
239 N. Y. 568 mem, 147 NE 199 mem]; 
Heg v. Mullen, 115 Wash. 252, 197 
P 51; Zuccone v. Main Fish Co., 104 
Wash. 441, 177. P 314. 

“It is negligence for one driving 
a motor vehicle on a street to turn, 
without looking, from his side of the 
street, abruptly across the line of 
travel passing in the opposite direc- 
tion on the other side of the street. 
In so doing he is not using reason- 
able care to avoid a collision, and is 
heedless of the consequences of his 
act to others.” Rounds vy. Fitzgerald, 


supra. 

47. Fernald v. French, 121 Me, 4, 
115 A 420. 

48. Fernald v. French, supra; 


Heryford vy. Spitcaufsky, (Mo. A.) 200 
SW 123. 


49. Ind.—Reitz v. Hodgkins, 185 
Ind. 163, 112 NE 386. 

Mich.—Everhard vy. Dodge, 202 
Mich. 48, 167 NW 953. 

Minn.—Cohen vy. Silverman, 153 


Minn. 391, 190 NW 795. ‘ 

Mo.—Heryford v. Spitcaufsky, (A.) 
200 SW 123. 

N. Y.—Rounds v. Fitzgerald, 207 
App. Div. 534, 202 NYS 595 [aff 239 
N. Y. 568 mem, 147 NE 199 mem]. 

Pa.—Preston v. Piich, 2 Pa. Dist. 
& Co, 180° 

Tex.—Alamo Iron Works y. Prado, 
(Civ. A.) 220 SW 282. 


Wash. — Webber v. Park Auto 
Transp. Co., 138 Wash. 325, 244 P 
718, 47 ALR 590; Zuccone v. Main 


Fish Co., 104 Wash, 441, 177 P 314. 
[a] First reaching intersection.— 
One of two automobiles approaching 
each other on the same highway can- 
not lawfully make a left turn directly 
into the path of the other, although 
the place of turning is an intersec- 
tion of highways. which it reached 
first, unless the other is sufficiently 
far away to enable the turning auto- 
mobile to pass in the clear, or unless 
a visible signal of intention so to 
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way.°° 


him.®? 


turn is given in time to enable the 
other to avoid a collision. Webber v. 
Park Auto Transp. Co., 188 Wash. 
325, 244 P 718, 47 ALR 590. 

[b] Judgment of driver not con- 
clusive.—In an action for injury sus- 
tained in a collision claimed to have 
resulted from defendant’s disregard 
of a city ordinance providing that 
where two vehicles approach each 
‘other in opposite directions a vehi- 
cle which continues on the Street in 
the original direction has the right 
of way over the vehicle making a 


turn, it is proper to refuse a request. 


‘to charge that the situation ‘‘must be 
viewed from the standpoint of a 
driver in the light of all the attend- 
ing circumstances; and if it reason- 
ably appears to him in the light of 
the attending circumstances that he 
can, without endangering the safety 
of others, make a turn at a street 
intersection, it would not be a viola- 
tion of said ordinance for him under 
such circumstances to make _ such 
turn.’”” Alamo Iron Works y. Prado, 
(Tex. Civ.. A.) 220 SW 282, 289 (“A 
rule, such as contended for, would 
‘give too much power to reckless driv- 
ers, and be very dangerous to the 
safety of others upon our streets. It 
would qualify our traffic laws for 
public safety too much’’). 

50. Webber v. Park Auto Transp. 
Coe 138 Wash. 325, 244 P 718, 47 ALR 


Right of way in turning to left as 
between cars aunroechie in opposite 
direction see supra § 7 


F Bie Feigin v. Malbid, Te PNY: 
4 
[a] Illustration.—In a city where 


north and south-bound traffic had 
the right of way, plaintiff was driv- 
ing south and intending to turn east 
on an intersecting street. He was on 
the west side of the street and as he 
turned to the east he looked and saw 
defendant’s truck approaching rap- 
idly, traveling north and about sev- 
enty-five or a hundred feet away. 
Thinking that he had time to cross, 
he proceeded without looking at the 
‘truck again, and after he had gone 
about ten feet was struck by the 
truck. It was held that plaintiff was 
not guilty of contributory negligence 
as matter of law but the issue of 
his contributory negligence should 
have been sent to the jury. Feigin 
v. Malbin, 171 NYS 245. 

52. Rounds v. Fitzgerald, 207 App. 
Div. 534, 537, 202 NYS 595 [aff 239 
N. Y. 568 mem, 147 NE 199 mem] 
(“The first knowledge of defendant’s 
intent to change his course in this 

manner was when he was making the 


turn”). 
See supra §8§ 611, 694. 

54. Ala.—Karpeles v. City Ice De- 
livery Co., 198 Ala. 449, 73 S 642. 

Cal.—Martinelli v. Bond, 42 Cal. A. 
213, 183 P 463. 

Conn.—Hensen v. Connecticut Co., 
98 Conn. 71, 118 A 464. 

Iowa.—Carruthers v. Campbell, 195 
Iowa 390, 192 NW 138, 28 ALR 949; 
Walterick v. Hamilton, 179 Iowa 607, 
161 NW 684. 


If, however, if reasonably appears that he 
has time to make the turn before the other car would 
reach the intersection, he is not neghgent as matter 
of law where, having observed the other vehicle, he 
proceeds to make his turn without looking at it 
again.°! Where two vehicles are approaching an in- 
tersection and are about equidistant from it and 
traveling at about the same rate of speed, the fact 
that the driver of one vehicle makes a signal by 
extending his hand, and the driver of the other 
vehicle sees such signal, does not charge the latter 
with notice that the former intends to turn to the 
left and cross into the intersecting street ahead of 
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[§ 729] bb. Position on Highways. 
rule that vehicles shall keep to the right of the high- 
way? requires that the driver of an automobile 
making a left turn into an intersecting highway 
shall keep to his right-hand side of the street or 
highway along which he has been proceeding until 
he passes the center of the intersection,** and there- 
after shall keep to the right-hand side of the street 
or highway into which he is turning.®® 
this manner requires that the driver shall pass 
around or to the right of the center of the inter- 
section, such center being on his left at all times 
while he is turning,®® and ordinary care requires 


& 


[§§ 728-729 


The general 


Turning in 


that a turn to the left should be made in this man- 


Mass.—Lowe v. Antonelli, 245 Mass. 
237, 139 NE 818; Walters v. Davis, 
237 Mass. 206, 129 NE 448. 7 

Mich.—Wilson v. Johnson, 195 
Mich. 94, 161 NW 924. 

Minn.—Cohen vy. Silverman, 153 
Minn. 391, 190 NW 795; Holman vy. 
Ivins, 150 Minn, 285, 184 NW 1026, 
21 ALR 964; Unmacht v. Whitney, 
146 Minn. 327, 178 NW 886. 

N. Y.—Conrow v. Snyder, 215 App. 
Div. 603, 214 NYS 410; Macksoud v. 


Charles P. King Trucking Corp., 200 
NYS 433. 
Okl.—Phillips v. Classen, 93 OkIl. 


82, 219 P 708. 

Or.—Ordeman vy. Watkins, 114 Or. 
581, 236 P 483; White v. Bast Side 
Mill Co., 84 Or. 224161 P 969) 164 
P 736 

Pa.—Kuneck v. Conti, 277 Pa. 455, 
121 A 324; Gillespie v. Shafer, 69 Pa. 
Super, 389. 

Tex.—Frnka v. Beaumert, (Civ. A.) 
290 SW 808; Zucht v. Brooks, (Civ. 
A.) 216 SW 684. 

Wis.—Balvoll vy. Pinnow, 189 Wis. 
535, 208 NW 466. 

[a] What constitutes center of in- 
tersection.—‘‘The language ‘beyond 
the center of such intersection’ has 
reference to the point where the mid- 
dle or center lines of the two roads 
cross, in that it is obvious that the 
word ‘center’ as used in said act was 
intended to specifically designate the 
point where the middle lines of said 
roads cross as being the center of 
the intersection of said _ streets.” 
Thrush v. Lingo Lumber Co., (Tex. 
Civ. A.) 262 SW 551, 554. 

[b] Where streets are of different 
widths on different sides of an inter- 
section, the center of the intersection 
with respect to a particular driver 
is the point where the center line of 
the portion of the street on which 
he has been proceeding crosses the 
center line of the portion of the 
street into which he intends to turn. 
Hensen v. Connecticut Co., 98 Conn. 
71, 118 A 464. 

[c] Where one street enters an- 
other at an acute angle, the center 
of the intersection around which a 
driver turning to the left must go 
is the intersection of a continuation 
of the center line of the two streets. 
Balvoll v. Pinnow, 189 Wis. 535, 208 
NW 466. 

[dad] Obstruction of ome side of 
street,—Under an ordinance requir- 
ing vehicles when turning to the left 
from one street into another to keep 
to the right of the center of the inter- 
Section, where one side of a _ street 
was so obstructed as to be impracti- 
cable for use in ordinary travel, a 
vehicle was required only to keep to 
the right of the center of intérsec- 
tion of the two currents of travel, 
as defined and determined for prac- 
ticable purposes by the customary 
use of the street. Karpeles v. City 
une Delivery Co., 198 Ala. 449, 73 S 

{e] Turning to wrong side of road 
preparatory to cutting corner.—‘‘The 
defendant’s truck was going south on 
the west side of Third street, and as 


it approached the intersection of 
Third and State streets the driver 
thereof turned to the left for the evi- 
dent purpose of cutting the corner 
as he turned east on State street, 
and the collision occurred within a 
few feet of the northeast corner of 
the intersection, In this the driver 
of the truck was guilty of a palpable 
violation of the law éf the road. His 
negligence is unquestioned.’ Groesch- 
ner v. John Gund Brewing Co., 173 
Wis. 366, 368, 181 NW 212. 

55. U. S.—McDowell v. Kiehel, 6 
EY. (2a) 337) 

Cal.—Simonsen vy. L. J. Christopher 


Co.; 186 Cal..786, 200 P ‘615. 

Conn.—Irwin v. Judge, 81 Conn. 
492, 71 A 572. 

Ind.—Reitz v. Hodgkins, 185 Ind. 
163, 112 NE 386. 

Pa.—Gillespie v. Shafer, 69 Pa. 
Super. 389. 

56. Ala.—Karpeles v. City. Ice 

198 Ala. (449,6.%0 aS 


Delivery Co., 
642. — 

Conn.—Hensen y. Connecticut Co., 
98 Conn. 71, 118 A 464; Irwin v. 
Judge, 81 Conn. 492, 71 A 572. 

AL ae Re bias v. Straka, 204 Ill. A. 

Iowa.—Hamilton v. Young, 185 
Iowa 1160, 171 NW 694. 

Mass.—Walters v. Davis, 237 Mass. 
206,°:129 NE 443; Rice v. Lowell Buick 
Co., 229 Mass. 53, 118 NE 185. 

Mich.—Pangborn v. John Widdi- 
comb Co., 223 Mich. 181, 193 NW 817, 
31 ALR 498: Everhard vy. Dodge, 202 
Mich. 48, 167 NW 953. 

Minn. —-Elvidge v. Stronge, etc., Co., 
148 Minn. 185, 181 NW 346; Unmacht 
va Ee 146 Minn. S07 178 NW 

Nebr.—Rule v. Claar Transfer, etc. 
Co., 1s Nebr. 4, 165 NW 883. 

N. Y.—Conrow v. Snyder, 215 App. 
Div. 603, 214 NYS 410; Berckhemer 
Vv. Empire Carrying Corp., 172 App. 
Div. 866, 158 NYS 856 [aft 224 N. Y. 
725 mem, 121 NE 856 mem]; Mendle- 
son v. Van Rensselaer, 118 App. Div. 
516, 108 NYS 578. 

Pa.—Kuneck .v. Conti, 277 Pa: 455, 
121 A 324; Mehler v. Doyle, 271 Pa. 
492, 115 A U9t2 LAV LOteN er Sland.geg Y 
Pa. Super. 551. 

Wash.—Wilbert v, Sturgeon, 118 
Wash. 551, 204 P 185; Stubbs v. Mol- 
berget, 108 Wash. 89, 182 P 936, 6 
ALR 318, 

Wis.—Balvoll v. Pinnow, 189 Wis. 
535, 208 NW 466; Bentson v. Brown, 
186 Wis. 629, 203 NW 380, 38 ALR 
1417; Day v. Pauly, 186 Wis. 189, 
202 Nw 363; Smith vy. Taylor- Button 
Conny goa avvasy 232, 190 NW _ 999; 
Drakenberg Vie Knight, 178 Wis. 386, 
190 NW 119; Haggerty v. Rain, 177 
Wis. 374, 186 NW 1017. 

Man.— Wales v. Harper, 17 WestLR 


623. 
Que.—Leitch vy. Gauthier, 27 Rev 
LegNS 150. 


“The ordinary and lawful travel 
on thoroughfares is to the right and 
at intersecting streets in cities and 
boroughs it is to the right of the 
center of the intersection.’ Gilowmte 
v. Shafer, 69 Pa. Super. 389, 39 


For later cases, developments and ‘euanwey in the law see cumulative Annotations, same title, page and note number. 


ner,°? particularly where the crossing or intersection 
is congested with other vehicles and pedestrians.®® 
cut the corner’’5® by pass- 
ing inside of, instead of around, the center of the 
intersection,®*® nor should he cross the center of the 
Making the turn in an improper 
manner may warrant a finding of negligence,®? espe- 
cially where the operator also makes the turn at an 
The duty of making a left turn 
in a proper manner exists independent of any statu- 


The operator should not ‘‘ 
intersection.®? 


excessive speed.°? 


57. Gillespie v. Shafer, supra. 

58. Stubbs v. Molberget, 108 Wash. 
SO, teats 990,70 AER, ones 

59. Uz. S—MceDowell v. Kiehel, 6 
FE, (2d): 337. 

Ala.—Godfrey v. Vinson, 215 Ala. 
166, 110 S 18; Ford v. Hankins, 209 
Ala, 202, 96 S 349. 

Ariz.—Young vy. Campbell, 20 Ariz. 
ty ok Ut sh Los 

Cal.—Pope v. Halpern, 193 Cal. 168, 
223 P 470; Opitz v. Schenck, 178 Cal. 
636, 174 P 40; Towne v. Godeau, 70 
Cal. A. 148, 232 P 1010; Kearney v. 
Castellotti, 55 Cal. A. 541, 203 P 1029; 
Wilkinson v. Rohrer, 47 Cal. A. 372, 
190 P 6509; Perez v. Hartman, 39 Cal. 
A. 601, 179 P 706. 

Colo.-—Bartlett v. 76 
Colo. 171, 230 P 109. 

Ill.—Kilroy v. Justrite Mfg.* Co., 
209 Til. A.; 499. 

Ind.—Reitz v. Hod=i ing: 
1638, 112 NE 386. 

Iowa.—Rowley vy. Cedar Rapids, 212 
NW 158. 

Kan.—Anderson vy. Sterrit, 95 Kan. 
483, 148 P 635. 

La.—Hudson vy. Jackson Brewing 
Co., 4 La. A. 549. 


Hammond, 


185 Ind. 


Me.—Bragdon v. Kellogg, 118 Me. 
42,105 A 433, 6 ALR 669. 
Mass.—Lowe v. Antonelli, 245 Mass. 


237, 139 NE 818. 

Mich.—Salke v. Burnham, etc., Co., 
223 Mich, 77, 193 NW 902; ‘Wilson v. 
Johnson, 195 Mich. 94, 161 NW 924. 


Minn.—Roach v. Roth, 156 Minn. 


107, 194 NW 322; Cohen vy. Silverman, 
153 Minn. 391, 190 NW 795. 

Mo.—Majors v. White, (A.) 247 SW 
233; Heryford v. Spitcaufsky, (A.) 
200 SW 123. 

Nebr.—Dirks v. Ensign Omnibus, 
ete., Co., 107 Nebr. 556, 186 NW 525. 

TS oy Sus — Berckhemer Vv. Empire 
Carrying Corp., 172 App. Div. 866, 
158 NYS 856 [aft 224 N. Y. 725 mem, 
121 NE 856 mem]; Jacobs v. Richard 
Carvel. Co., Inc.,,,.95,., Mise:, 252, 159, 
NYS 196. 

Or.—Ordeman v. Watkins, 114 Or. 
581, 236 P 483; White v. East Side 
84 Or. 224, 161 P 969, 164 


Pa._Mehler v. Doyle, 271 Pa. 492, 
115 A 797:; Gillespie,.v... Shafer, 69 
Pa, Super. "389: .Preston v. Pilch, MA 
Pa. Dist.,& Co. 180. 

R. I1.—Whalen v. Harris, 121 A 114. 

Tenn.—Johnson v. Warwick, 148 
Tenn. 205, 254 SW 553. 

Tex.—Cobb Brick Co. v. Lindsay, 
CON As lint Ted VL Ouse CLS ay, 
Lingo Lumber Co., (Civ. A.) 262 SW 
551; Ball v. Youngblood, (Civ. A.) 
252'SW 872. 

Wash.—Hudson vy. Pacific Northwest 
Tract. Co., 136 Wash. 4, 238 P 982; 
Bacon v. Varney,.128 Wash, 472, 223 
P 322; Molitor v. Blackwell Motor 
Coz 112 Wash, 279, 191 P 1103; Noyes 
Vv. Katsuno, 111 Wash. 529, 191 P 419; 
Stubbs v. Molberget, 108 Wash. 89, 
182 P 936, 6 ALR 318; Hellan v. Sup- 
ply Laundry Co., 94 "Wash. 683, 163 
eng) 


Wis.—Gilbert v. Wittenberg, 189 
Wis. 181, 207 NW 264; Day v. Pauly, 
186 Wis. 189, 202 NW 363; Smith v. 
Taylor-Button Cox 09) Wis. 232, 190 
NW 999; Drakenberg v. Knight, 178 
Wis. 386, 190 NW 119; Foster v. 
Bauer, 173 Wis. 231, 180 NW 817. 

B. C.—Rodger v. Flinton, [1926] 
8 WestWkly 773. 

Man.—Wales y. Harper, 17 West 
LR 623. : 
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to as. ‘° 


N. S.—Johnson y. Archabald, 56 N. 
S..49.. See Bain v. Fuller,:..51 N..S. 
55 {dism app 29 DomUR 113] (cut- 
ting corner to right negligent). 

[a] It is usually regarded as neg- 
ligence for a driver turning to the 
left at an intersection to cut the cor- 


ner. Dirks v. Ensign Omnibus, etc., 
Co,. 107 Nebr. 556, 186 NW 525. 
{b] Signal from pedestrian.—An 


automobilist who while cutting the 
corner to the left struck a pedestrian 
on the crosswalk cannot justify un- 
der a claim that the pedestrian, who 
was a traffic officer but was not on 
duty at the time, signaled to him to 
proceed, where at the time the al- 
leged signal was given he was on 
the wrong side of the highway and 
was already in the acting of cutting 
the corner. Wilson v. Johnson, 195 
Mich. 94, 161 NW 924. By, 
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Cal.—Wilkinson v, Rohrer, 47 Cal. 
A, 372, 190 P 650. 

Conn.—Hensen v. Connecticut Co., 
98 Conn. 71, 118 A 464. 

Mich.—Everhard  v. 202 
Mich, oe 167 NW 953. 

N. Y,-—Jacobs v. Richard Carvel 
Co., Ine., 156 NYS 766. 

Or.—White v. Hast Side Mill Co), 
84 Or. 224, 161 P 969, 164 P 736. 

Pa.—Preston v. Pilch, 2 Pa. Dist. 
& Co. 180. 

Wash.—Twedt v. Seattle Taxicab 
Co., 121 Wash. 562, 210 P 20. 

Wis.—Haggerty v. Rain, 177 Wis. 
374, 186 NW 1017. 

{a] The place where a collision 
occurred may indicate that the course 
of one of the vehicles was in viola- 
tion of the traffic laws. Simonsen v. 
L. J. Christopher Co., 186 Cal. 786, 200 
P 615. 

[b] Physical facts showing im- 
proper turn.—Where in an action 
arising out of a collision at an inter- 
section, plaintiff claims that defend- 
ant made a left turn in an improper 
manner and defendant claims that he 
made the turn in a proper manner, 
the position of plaintiff's car imme- 
diately after the accident, indenta- 
tions on the cement of the road made 
by the axle of plaintiff's car when it 
dropped to the roadway after the 
wheel was broken, and the mark left 
by skidding of plaintiff's car when 
the driver violently applied the 
brakes, create a physical situation 
which is decisive as to the place 
of collision, and which may therefore 
demonstrate the physical impossibil- 
ity of defendant’s account of the 
accident. Haggerty v. Rain, 177 Wis. 
374, 186 NW 1017. 

61. Wilbert v. Sturgeon, 118 Wash. 
551, 204 P 185. 

62. Reitz v. Hodgkins, 185 Ind. 168, 
112 NE 386. 

63. Reitz v. Hodgkins, supra. 

[a] 
ant was negligent where he made a 
left turn at a speed of twenty-five to 
thirty miles an hour and cut the cor- 
ner and ran his car to within two 
or three feet of the left curb of the 
street into which he was turning and 
there struck the rear wheel of plain- 
tiff’s motor cycle, which was crossing 
the intersection in the direction op- 
posite to that in which defendant 
had approached. Reitz v. Hodgkins, 
185 Ind. 163, 112 NE 386. 

64. Reitz v. Hodgkins, supra. 

65. See statutes and ordinances, 


Dodge, 


Turn held negligent.—Defend- ! 
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tory regulations,** but traffic statutes and ordinances 
very generally provide expressly that a left turn 
shall be made in the manner above indicated,®* and 
in many instances go further and expressly prohibit 
making such a turn in the manner usually referred 
cutting the corner.’’® 
regulations is, of course, obligatory upon the opera- 
tor of an automobile,** and in many jurisdictions it 
is held that nonobservance is negligenc. per se®® un- 
less the exigencies of the situation justify a de- 


Observance of such 


[a] Reasonable discretion left to 
driver.—A statute requiring that a 
vehicle before turning into another 
road to the left shall, before turn- 
ing, pass, when possible, to the right 
of the center of the intersection, is 
intended to vest in the driver a rea- 
sonable discretion in order to avoid 
accident to himself and to others. 
spa v. Johnson, 92 N. J. L. 219, 104 

as 


66. See statutes and ordinances. 
[a] Purpose of statute. — ‘The 
statute ... forbidding such cutting 


of corners certainly is designed to 
prevent accidents between vehicles at 
street intersections.” Foster v. Bauer, 
173 Wis. 231, 234, 180 NW 817. 
67. Cal.—Averdieck y. Barris, 63 
Cal, A:} 495," 21:8 -P) 786: 
334 Ga.OA. 


Ga.—Fagegart v. Rowe, 
423, 126 SH, 731. 

La.—Hudson v. Jackson Brewing 
Co., 4 La. A. 549. 


Mich.—Everhard v. Dodge, 202 
Mich. 48, 167 NW, 953. 
N. Y.-Macksoud  v. Charles F, 


King Trucking Corp., 200 NYS 433. 
Man.—Wales v. Harper, 17 WestLR 


623. 

Que.—Leitch v. Gauthier, 27 Rev 
LegNS 150. 

[a] Strict observance of traffic 


rules is the only way of avoiding col- 
lisions at a crowded spot in the late. 
afternoon of a winter’s day when it 
is snowing. Macksoud v. Charles F. 
King Trucking Corp., 200 NYS 433. 

68. Ala. —Godfrey v. Vinson, 215 
Ala, 166, 110 S 13; Ford yv. Hankins, 
209 Ala. 202, 96 S "349, 

Ariz.— Young v. Campbell, 20 Ariz. 
(al Sua iy la Sp I 

Cal. —Pope v. Halpern, 193 Cal. 168; 


223 P 470; Cook v. Miller, 175 Cal. 
497, 166 Pp 316; Towne v. Godeau, 
TOM CalavAs 148,’ 232 P 1010; Aver- 


dieck v. Barris, 63 Cal. A. 495, 218 P 
786; Perez v. Hartman, 39 Cal, A. 
601, 179 P 706. 


Colo.—Bartlett v. Hammond, 76 
Colo. 171, 230 P 109. 
Conn.—Irwin v. Judge, 81 Conn. 


492, 71 A 572. 

Minn.—Roach v. Roth, 156 Minn. 
107, 194 NW 322; Cohen vy. Silver- 
man, 153 Minn. 391, 190 NW 795; 
Elvidge v. Stronge, etc., Co., 148 
Minn. 185, 181 NW 346; Unmacht v. 
Whitney, 146 Minn. 327, 178 NW 886. 

Or.—Ordeman vy. Watkins, 114 Or. 
581, 236 P 483; Marshall v. Olson, 
102 Or, 502, 202 P 736. 

Pa.— Taylor v. Bland, 77 Pa. Super. 
551; Kastle v. Balthaser, 4°Pa. Dist. 
&iCoywilk 

Tex.—Ball v. Youngblood, (Civ. A.) 
252 SW 872; Zucht v. Brooks, (Civ. 
A.) 216 SW 684. 

Wash.—Tweat v. Seattle Taxicab 
Co., 121 Wash. 562, 210 P 2 Wil- 
bert v. Sturgeon, 118 Wash. 551, 204 
P 185; Molitor v. Blackwell Motor 
Co., 112 Wash. 279 LO Poe DLO 
Stubbs v. pier ert 108 Wash. 39, 
182 P 936,.6 ALR 318. 

Wis.—Balvoll v. Pinnow, 189 Wis. 
535, 208 NW 466; Day v. Pauly, 186 
Wis. 189, 202 NW 363; Smith v. 
Taylor- Button Cor LG Wis. 232, 190 
NW 999; Drakenberg v. Knight, 178 
Wis. 386, 190 NW 119; Foster v..- 
Bauer, 173 Wis, 231, 180 NW 817. 

“The rule has been established by 
this court that a violation of a city 
ordinance regulating the speed of ve- 
hicles is negligence per se.... It 
would seem that the same rule ought 
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parture from the prescribed mode of making the 
In other jurisdigtions such nonobservance 
is regarded as merely evidence of negligence,” suffi- 
cient to establish a prima facie case.7+ 

Starting to cut a corner in violation of traffic 


turn.®® 


to be applied to the matter of turn- 
ing at intersections, and the like, as 
far,as regulated by ordinances or 
state laws. But this must be taken 
with some degree of qualification.” 


Marshall v. Olson, 102 Or. 502, 512, 
202 P 736. 
69. Cook y. Miller, 175 Cal. 497, 


500, 166 P 316; Hensen v. Connecti- 
cut Co., 98 Conn. 71, 74, 118 A 464; 
Marshall v.’ Olson, 102 Or. 502, 202 
P 736. 

“The defendant was under no ne- 
cessity of ‘cutting across the corner.’ 
The ordinance required him to go 
around to the right of the intersec- 
tion, and it was legal negligence for 
him to do otherwise under the cir- 
cumstances.’’ Cook v. Miller, supra. 

“The mere fact that the truck 
passed to the left of the center of 
the intersection was not alone con- 
elusive proof of negligence or of a 
violation of the statute, since such 
failure might be excused or justified 
by the conditions.” Hensen v. Con- 
necticut Co., supra. niet 

[a] ‘Sudden emergency.—‘“If it is 
necessary in an emergency, under all 
the circumstances, to avoid an acci- 
dent, to turn otherwise than the ordi- 
nance or law prescribes, it could not 
be counted upon as evidence of negli- 
gence, or as negligence itself. Be- 
fore this qualification can be relied 
upon, it must of course appear from 
the evidence that a sudden and 
perilous emergency was present 
sanctioning, in the judgment of rea- 
sonably prudent men, the doing of 
the act which under other circum- 
stances: would: be a technical breach 
of municipal regulations.’ Marshall 
v. Olson, 102 Or, 502, 512, 202 P 736. 
Acts in emergencies generally see 
supra § 592; infra § 730. 

70. Ark.—Temple v. Walker, 127 
Ark. 279, 192 SW 200. 

Iowa.—Rowley v. Cedar Rapids, 212 
NwW 158. 

Mass.—Lowe v. Antonelli, 245 
Mass. 237, 1389 NE 818; Rice v. Lowell 
Buick Co., 229 Mass. 53, 118 NE 185. 

Nebr.—Rule vy. Claar Transfer, etc., 
Co., 102 Nebr. 4, 165 NW 883. 

N. J.—Winch v. Johnson, 92 N. J. 
L. 219, 104 A 81, 
_N. Y.—Jacobs v. Richard Carvel 
Co., Inc., 95 Misc. 252, 159 NYS 196; 
Jacobs v. Richard Carvel Co., Inc., 156 
NYS 766. 

[a] Statute not inflexible.—A stat- 
ute, providing that ‘a vehicle turn- 
ing into another road to the left, shall 
before turning, pass when possible, 
to the right of and beyond the center 
of the intersection of the two roads,” 
establishes a general-rule, but does 
not establish an inflexible rule to be 
applied regardless of circumstances. 
Wineh v. Johnson, 92 N. J. L. 219, 
220, 104 A’ 81 (“It will be observed 
that the section in question is not in- 
tended to supply a rigid unvariable 
rule of conduct, but one to be ap- 
plied, ‘when possible,’ ceteris paribus, 
to ordinary road conditions. If ex- 
traordinary conditions exist at an 
intersection, making its practical ap- 
plication obviously dangerous or un- 
wise to a reasonably prudent man, 
this legislative proviso is intended 
to vest in the driver reasonable dis- 
eretion in order to avoid accident to 
himself and to others, The manifest 
purpose of the legislation being the 
avoidance of danger and_ collision 
upon the highway, its application in 
any instance must co-ordinate with 
the rule of reason, which at common 
law ‘vests an exercise of discretion 
for care and foresight in the way- 
farer, consistent with the exercise 
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of a like discretion in others in the 
lawful use of the highway. To adopt 
a construction which would militate 
against this common law rule, would 
necessitate a construction as unplas- 
tic in its operation as the laws of the 
Medes and Persians, and which might 
by its potent mandate and active in- 
strumentality evolve, in many cases, 
the very dangers which the legisla- 
ture intended to obviate. The ques- 
tion, therefore, was one for the jury, 
under the familiar rule whether, un- 
der all the circumstances, including 
the failure to observe the provisions 
of the Traffic act, the accident arose 
by reason of the defendant’s negli- 
gence’). 

[b] Circumstances under which 
cutting corner not negligent as mat- 
ter of law.—Plaintiff was driving 
along a narrow lane intending to 
turn to his left on a much traveled 
avenue. The point of entrance was 
a dangerous place because trees and 
shrubbery prevented a view. When 
plaintiff was about a hundred feet 
from the point of entrance he could 
get a view of the avenue to his left 
and he looked in that direction but 
saw nothing. When he was about 
sixty feet from the corner he sounded 
his horn. When the radiator of his 
car was about flush with the end of 
the lane he looked to his left and 
could see from one hundred and 
twenty-five to one hundred and fifty 
feet along the avenue but did not see 
any automobile. He then proceeded 
to cross the avenue and when the 
front wheels of his car had reached 
the center he saw defendant’s car 
approaching from his left on its own 
right side of the road, about seventy- 
five feet away and traveling about 
thirty miles an hour. Plaintiff had 
been listening but had heard no sig- 
nal. Plaintiff endeavored to cross 
the avenue and turn to his left but 
defendant’s car swerved and struck 
his car. Plaintiff had cut the cor- 
ner in turning from the lane into the 
avenue but claimed that it was nec- 
essary to do this in order to make 
the turn because the avenue at that 
point was narrow. He admitted that 
if he had been on the right-hand side 
of the lane he could have seen clear 
down the avenue. It was admitted 
that the driver of defendant’s car 
had been negligent and the only ques- 
tion was as to contributory negli- 
gence of plaintiff and on this point it 
was held that, although the question 
was close, it could not be ruled as 
matter of law that negligence of 
plaintiff contributed to the accident. 
Walters v. Davis, 237 Mass. 206, 129 
NE 443. 

71. Rowley Vv. Cedar Rapids, 
(Iowa) 212 NW 158; Jacobs v. Rich- 
ard Carvel Co., Inc., 156 NYS 766. 

[a] Driving on wrong side and 
cutting corner.—‘‘The course, there- 
fore, taken by the defendant’s chauf- 
feur in driving on the wrong side of 
Brook avenue and taking a_ short 
turn into 188th street was, in both 
these factors, one upon which the 
jury might properly predicate a find- 
ing of negligence on his part.” 
Jacobs v. Richard Carvel, Inec., 156 
NYS 766, 767. 

[b] Excessive speed and cutting 
corner.— ‘It was the duty of the 
driver of defendant’s truck, if he de- 
sired to turn to the left into Wash- 
ington avenue to make a wide turn, 
passing to the right of the center of 
the street intersection and to reduce 
his speed to not more than four miles 
an hour. (Highway Law, § 286;... 
Code of Ordinances of the City of 
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regulations has been held to be negligence although 
the driver changed his mind before he reached the 
center of the street from which he was turning.”” 
Directions of officials, such as highway officials, 
police authorities, or local munigipal bodies, where 


New York, chap. 24 art. 2, § 11, subd. 
6; Id. 17, subd. 2.) The evidence 
tends to show that the driver of the 
truck violated both of these rules 
and so the jury must have found. 
Such violation is sufficient to charge 
him: with negligence.” Berckhemer 
v. Empire Carrying Corp., 172 App. 
Div. 866, 868, 158 NYS 856 [aff 224 
N. Y. 725 mem, 121 NE 856 mem]. 
72. Squier v. Davis Standard 
Bread Co., 181 Cal. 533, 1857 P 391. 
{a] TYiustration.—Plaintiff, on his 
motor cycle, was following a horse- 
drawn vehicle, at a speed not much- 
in excess of ten miles per hour, as 
they approached an intersection. As 
the horse-drawn vehicle entered the 
intersection the driver turned his 
horse’s head sharply to the left as 
though about to cut the corner into 
the intersection but instead of keep- 
ing on in that course he stopped and 
backed his vehicle. Plaintiff, seeing 
the horse start to turn and fearing 
that he could not veer to the left 
sharply enough to avoid a collision, 
turned to the right and came into 
collision with the right hind wheel 
of the wagon. The court instructed 
the jury that the traffic ordinance ap- 
plicable at the point in question re- 
quired a driver turning to the left 
into an intersecting street to pass 
to the right of and beyond the center 
of the intersection before turning and 
that if defendant intended to and 
started to make a left turn it was 
his duty to proceed in that manner 
and that if the jury found from the 
evidence that defendant was making 
the turn with the intention of turning 
into the intersecting street and did 
not pass beyond the center of the 
intersection before turning he was 
guilty of negligence. This instruc- 
tion was objected to on the ground 
that the intent of the defendant was 
immaterial as the ordinance could be 
violated only by an actual turning 
into another street and that such 
turning was not accomplished until 
some portion of the equipage had 
passed the center of the intersection. 
It was held that “The court’s instruc- 
tion did not make defendant’s viola- 
tion of the ordinance depend solely 
upon the intent of defendant Mas- 
ters. It merely made the intent, and 
properly so, an essential element in 
determining whether or not Masters 
was, aS a matter of fact, turning into 
Ascot Avenue. If his sudden and 
sharp change in direction was made 
with another and lawful purpose, 
there was, of course, no violation of 
the statute. If, however, his purpose 
was to proceed into Ascot Avenue and 
he started at an angle which would 
place the center of intersection on 
his right, it is not open to dispute, 
we think, that he was violating the 
ordinance from the moment he com- 
menced to turn. It is not the mere 
passing of the center of intersection 
on the driver’s right which is ren- 
dered unlawful by the ordinance. It 
is rather the very turning itself from 
the moment of its beginning. To 
construe the ordinance otherwise 
would be to permit the driver of a 
vehicle to turn suddenly and sharply 
to the left at an intersection as often 
as he might please so long as he 


-changed his mind in time to crowd 


back into the stream of traffic before 
any part of his vehicle crossed the 
center line of the street. Such a con- 
struction would be unreasonable and 
would utterly destroy the purpose 
and effect of the statute.” Squier v. 
Davis Standard Bread Co., 181 Cal. 
538, 536, 185 P 391. 


. aa 
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contrary to the express provisions of law as to the 
mode of turning, afford no proteetion to drivers fol- 
lowing such directions.** 

A traffic officer’s signal to proceed, without ary 
indication of the course to be taken, does not justify 
a driver in making a left turn by cutting the corner 
to the left of the center of the intersection.” 

The duty to pass to the left of an overtaken 
vehicle’> does not justify a driver who overtakes 
another vehicle at an intersection where he desires 
to make a left turn in eutting the corner."¢ 

Where a highway has two roadways separated by 
a park in the center, one roadway being reserved for 
travel in each direction, each roadway is a separate 
highway for the purpose of determining the center 
of the intersection,’? and it is the duty of one who is 
turning to his left from an intersecting street into 
the roadway designated for travel in the direction 
into which he is turning to pass to the right of and 
around the center of the intersection of such road- 
way and the street from which he turns.’8 

Where the traveled portion of a road forks at a 
point where it meets but does not intersect another 
highway, one who is traveling along such road and 
intends to turn left on the other highway is not 
negligent as matter of law in taking the left fork 
and entering the highway therefrom.’® 

Using short cut. It has been held that a driver 
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approaching a diagonal intersection of roads and 
desiring to turn to his left on the intersecting road, 
which turn by reason of the direction of the roads 
involves almost a complete turn around, is negligent 
where instead of following the usual rule of passing 
around the intersection he drives across an unused 
and private short cut on private property and enters 
the intersecting street therefrom.*° 
Collision outside of intersection. Where a collision 
occurs between a car which has made a left turn at 
an intersection and another car proceeding in the 
opposite direction along the highway into which the 
first car has turned, the car which made the turn 
then being on the wrong side of the highway, the 
improper method of making the turn is a matter 
proper for consideration in determining whose negli- 
gence caused the accident, although the actual colli- 
sion occurred some distance away from the intersec- 
tion,’! and if the accident would not have occurred 
but for defendant cutting the corner, his negligence 
in doing so is properly regarded as the proximate 
cause of the accident.®?, So also a driver who, in- 
tending to make a left-hand turn by cutting the 
corner, turns to his left side of the street on which 
he is proceeding, is chargeable with negligence caus- 
ing or contributing to a collision, occurring before 
he reaches the intersection, between his vehicle and 
another vehicle which has been following it** or 


73. Day v. Pauly, 186 Wis. 189, 202 
NW 3638. 

74 Hensen v. Connecticut Co., 98 
Conn. 71, 118 A 464. See Wilson v. 
Johnson, 195. Mich. 94, 161 NW 924 
(where the traffic officer was not on 
duty at the time, there was a con- 
flict of evidence as to whether any 
signal to proceed was given, and de- 
fendant was already in the act of 
cutting the corner at the time when 
he claimed the signal was given). 

75. See supra § 678. 

76. Wilson v. Johnson, 195 Mich. 
94, 161 NW 924. 

{a] Vehicle standing in intersec- 
tion.— Defendant was traveling north 
and approaching an intersection at 
which he intended to turn to the west. 
Before he reached the south line of 
the intersection he turned to his left 
and proceeded in a northwesterly di- 
rection so that when he reached the 
southerly crosswalk he was between 
the center and the west curb of the 
street on which he had approached. 
At the crossing he struck and killed 
a pedestrian. His excuse for driving 
to the left of the intersection was a 
claim that a wagon load of cement 
stood in the east side of the square 
and as such wagon was facing in the 
direction in which he had been trav- 
eling it was his duty to pass to the 
left of it. It was held that defend- 
ant was not justified in cutting the 
corner because “It is true that, ordi- 
narily, it is the duty of one vehicle 
to pass to the left of another going 
in the same direction, but to do so and 
cut the corner would be a violation 
of another statute. ... The adoption 
of the rule contended for by the 
defendant would result, especially in 
cities where traffic is heavy, neces- 
sitating delays at street intersections, 
in automobiles continually cutting 
the corners.”’ Wilson v. Johnson, 195 
Mich, 94, 98, 161 NW 924 

77. See supra § 704. 

78. Bartlett v. Hammond, 76 Colo. 
it, 200. 109° 

79. Lawrence v. Goodwill, 44 Cal. 
A. 440, 186 P 781. 

[a] Tlustration.—Defendant was 
driving south along an oiled road 
which met but did not cross a paved 
state highway... When within about 
forty feet of the state highway the 
oiled portion of the road divided, one 
portion going toward the east and 


the other toward the west and be- 
tween these two branches and the 
paved portion of the highway the un- 
paved portion was sandy. - Defendant, 
intending to turn to the east on the 
state highway took the east fork of 
the road, being on his own left-hand 
side, and when he entered the high- 
way therefrom came into collision 
with plaintiff who was traveling west 
on the state highway. On the trial 
plaintiff claimed that defendant was 
guilty of negligence because he should 
have entered the state highway at 
right angles and crossed the center 
thereof and then turned to the left. 
In affirming a judgment for defend- 
ant the court said: “The answer to 
this proposition is that the jury im- 
pliedly found upon evidence sufficient 
to sustain their conclusion that the 
defendant was not negligent in pro- 
ceeding as he did.” Lawrence v. 
Goodwill, 44 Cal. A. 440, 447, 186 P 781. 

80. Martinelli v. Bond, 42 Cal. A. 
213, 1838 P 463. 

81. Rice v. Lowell Buick Co., 229 
Mass. 53, 118 NE 185. 

{a] Tllustration.—Plaintiff was 
driving along S road, which ran ina 
southwesterly direction and joined G 
road, which ran north and south. On 
reaching the intersection plaintiff did 
not pass to the right of the intersec- 
tion of the centers of the roads be- 
fore turning to his left but turned 
to his left and proceeded south along 
the easterly side of G road. About 
sixty-five feet south of the intersec- 
tion he came into collision with de- 
fendant, who was traveling north on 
the east side of G,road, On the 
trial plaintiff asked for an instruc- 
tion that if the jury found that the 
collision occurred some sixty-five feet 
or more south of the intersection the 
provisions of the statute with respect 
to turning at intersections did not 
apply, but it was held that such in- 
struction was properly refused be- 
cause “The question as to whose neg- 
ligence caused the accident could not 
be determined by leaving out of con- 
sideration what occurred at the in- 
tersection of the ways, but depended 
upon the conduct of the parties from 
the time the plaintiffs entered upon 
Great Road down to the time of the 
collision. The jury might have found 
that if the driver of the Ford car had 
complied with the provisions of St., 


1909, c. 5384, § 14, and had passed to 
the right of the intersection of the 
centres of the ways before turning 
to the left, the collision would not 
have occurred.’ Rice v. Lowell Buick 
Co., 229 Mass. 538, 56, 118 NE 185. 

82. Perez v. Hartman, 39 Cal, A. 
60454-7.9;5 Py 206. 

83. Mendleson y. Van Rensselaer, 
118 App. Div. 516, 103 NYS 578. 

_{a] MTlustration.—Plaintiff’s  car- 
riage was being driven along a high- 
Way approaching a road intersecting 
the highway from the left at an 
acute angle as the carriage ap- 
proached it, Defendant in his auto- 
mobile was traveling in the same di- 
rection, following the carriage. The 
driver of the carriage, intending to 
turn from the highway to the left 
into the intersecting road did -not 
turn to the right of the center of the 
intersection as required by: the stat- 
ute but followed the usual line of 
travel and began to turn to the left 
before arriving at the intersection. 
Just before the carriage began to 
turn to the left, the automobile 
turned out to the left for the pur- 
pose of passing the carriage, and a 
collision occurred near the point of 
the intersection of the roads. Under 
these circumstances it was held to 
be a question of fact whether plain- 
tiff was chargeable with negligence 
contributing to the injury. Mendle- 
son v. Van Rensselaer, 118 App. Div. 
516, 519, 103 NYS 578 (‘We cannot 
say as a matter of law that the plain- 
tiffs, in attempting to turn this cor- 
ner in the usual beaten path when 
they saw no carriage upon the cross- 
road approaching them, were guilty 
of negligence. Perhaps it was rea- 
sonable for them to suppose that no 
one would attempt to pass them from 
the rear at this corner and thus in- 
vite a collision. Plaintiffs’ violation 
of the statute was some evidence of 
negligence, but all the other facts 
making up the situation as it then 
was must be considered in deter- 
mining whether they acted with due 
care. If the plaintiffs were. negli- 
gent it is still a question of fact 
whether such negligence contributed 
as a cause to the injury. It was, 
therefore, a question of fact and not 
of law whether the plaintiffs were 
guilty of negligence which contrib- 
uted as a cause to the injury’). 
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which has approached in the opposite direction.*4 
But where a collision between two cars traveling in 
opposite directions occurs before the car which in- 
tended to make a left-hand turn has reached the 
intersection, and after the car which did not intend 
to make the turn has crossed it, and the car which 
intended to turn was then on its proper side of the 
highway, the statutory duty of the driver of such 
car with respect to the mode of making the turn is 
not a proper matter for consideration.®® 
[§ 730] m. Acts in Emergencies. 
rule that one who is confronted by a sudden emer- 


84 Thrush v. Lingo Lumber Co., 
(Tex. Civ. A.) 262 SW 551. 
Koehler v. Kendall, (Conn.) 


{a] MIlustration.—Plaintiff was 
traveling north toward an intersec- 
tion and defendant was traveling 
scuth toward the same intersection. 
Plaintiff was traveling slowly, ex- 
actly in the middle of the traveled 
way, and when about fifty feet from 
the intersection he signaled ty de- 
fendant that he intended to turn to 
the left, but observing that his signal 
was not heeded he turned his car 
to the right side of the road on which 
he was traveling and gave defendant 
plenty of room to pass, 
turned his car to the left and struck 
plaintiff's ear. The collision occurred 
from thirty-two to fifty-two feet 
south of the southerly line of the 
intersection. Jt was held that it was 
proper to instruct the jury that the 
statutory duty of the plaintiff in 
reaching the intersection of the cen- 
ters of the highways when turning to 
the left did not apply to the situation 


before ‘them. Koehler v. Kendall, 
(Conn.) 135 A 390. 
86. See supra § 592. 

87. Cal—kKearney v. Castellotti, 


55 Cal. A. 541, 208 P 1029. 
Ind.—Mayer v. Mellette, 65 Ind. A. 
54, 114 NE 241, ; 
Mo.—Ehman v. Himeles, (A.) 243 
Sw 241. 
* Or.—Marshall v. Olson, 102 Or, 502, 
202 P 736. 
Pa.—Uhler v. Jones, 78 Pa. Super. 
v. 


813. 
' Wash.—Noyes HE tp 
Wash. 529, 191 P 419. 

N. S.—Bain v. Fuller, 51 N. S. 55 
[dism app 29 DomLR 113]. 

[a] Increasing speed—(1) Plain- 
tiff was driving west along the north 
side of a street intending to turn 
south into an intersecting street. De- 
fendant was driving north along the 
center of the intersecting street. 
Plaintiff had been driving at the 
rate of about twelve miles per hour 
and on entering the intersection she 
reduced her speed to eight miles per 
hour. When she entered the inter- 
section she saw defendant approach- 
ing at a speed of about twenty-five 
miles per hour. Plaintiff began to 
make her turn to the south but on 
account of the approach of defend- 
ant’s car was unable to complete the 
turn and in the effort to avoid a col- 
lision she speeded up her car and 
ran into the curb and a telegraph 
pole. A verdict and judgment for 
plaintiff were affirmed. Mayer v. 
Mellette, 65 Ind. A. 54, 114 NE 241. 
(2) Plaintiff was approaching an in- 
tersection where his view was ob- 
structed. When about eighty-five 
feet from the intersection he began 
sounding a horn and continued sound- 
ing it until he reached the intersec- 
tion and also slackened his speed so 
that’ he was not traveling more than 
ten miles per hour, When he reached 
the intersection he could see forty- 
five feet into the intersecting street 
to his right and he then looked and 
saw no car approaching and heard 
nothing of an approaching car. He 
then proceeded into the intersection, 
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of his car at a 
The general 


after glancing to his left and im- 
mediately to his right again. When 
he was near the center of the inter- 
section he saw defendant’s touring 
car about fifty feet away coming 
straight for him at the rate of about 
thirty-five miles an hour with the 
driver apparently paying no atten- 
tion to what was in front of him. He 
concluded that his only safe course 
was to speed up and get out of the 
path of the approaching car and at- 
tempted to do so. He would have 
escaped in safety if defendant’s 
driver had been watching and had 
Slackened his speed or turned 
slightly to the left, but instead of 
doing so, defendant’s driver, on sud- 
denly realizing the presence of plain- 
tiff’'s car in front of him, turned to 
the right and a collision resulted. 
It was held that plaintiff was not 
guilty of contributory negligence as 
matter of law because “Having. en- 
tered upon the crossing of this inter- 
section without negligence on his 
part, the plaintiff cannot be convicted 
of contributory negligence as a mat- 
ter of law because in a moment of 
sudden peril caused by defendant’s 
negligence he did not with lightning- 
like rapidity calculate the distance 
yet to be traversed, in connection 
with his own rate of travel and the 
speed of the approaching peril, and 
accurately balance that against his 
likelihood of escape by stopping in 
the middle of a narrow road right in 
the path of the oncoming danger. As 
the court’ below, in its opinion re- 
fusing judgment non obstante vere- 
dicto, said: ‘While’ it is easy for 
others now coolly to sit down and 
Say that he might have done this or 
he should have done that, his con- 
duct is to be judged as of the time 
and under all the circumstances sur- 
rounding the accident.’’’ Uhler v. 
Jones, 78 Pa. Super. 313, 318. 

{b] Turning to avoid collision.— 
Where plaintiff, approaching an in- 
tersection at which he had the right 
of way, saw defendant’s machine ap- 
proaching on the intersecting street 
about two hundred feet away but 
was unable at the time to tell how 
fast it was traveling, and after he 
entered the intersection he looked 
again and saw defendant’s machine 
about fifty feet away coming at the 
rate of about twenty-five miles per 
hour and realized that -he could 
neither cross in front of defendant’s 
machine nor stop his machine in time 
to avoid a collision, and therefore 
turned in the direction in which de- 
fendant was traveling, he was not 
guilty of contributory negligence as 
matter of law. Ehman vy. Himeles, 
(Mo. A.) 248 SW 241. 

[c] Turn to wrong side.—Defend- 
ant approached an intersection on 
the wrong side of the road, made a 
turn therein and proceeded along the 
wrong side of the road into which 
he had turned, meeting plaintiff, who 
was proceeding along the proper side 
of such road in the opposite direc- 
tion to that in which defendant was 
then proceeding. Plaintiff's chauf- 
feur attempted to prevent the immi- 
nent collision by a sudden swing to 
the right, thus violating the rule of 
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gency due to the negligence of another is not held 
to the same accuracy of judgment as would be re- 
quired of him under ordinary cireumstances*® ap- 
plies where danger of a collision at an intersection 
suddenly looms up.*? 

[§ 731] n. Liability for Injuries at Crossings and 
The operator of an automobile is: 
answerable in damages for injuries which have been 
proximately caused by his negligence in operation 


crossing or intersection,®® but al- 


though the operator may have been negligent, he is 
not liable for injuries which were not proximately 


the road (then existing) requiring 
vehicles to keep to the left. It was 
held that this was an act in emer- 
gency and that the cause of the ac- 
cident was defendant’s negligence and 
plaintiff was entitled to recover. 
Bain v. Fuller, 51 N. S. 55, 62 [dism 
app 29 DomLR 113] (‘When plain- 
tiff's chauffeur found the defendant 
coming towards him on the wrong 
side such chauffeur attempted to pre- 
vent collision by a sudden swinging 
to the right. It was strenuously 
argued by counsel that this act of 
plaintiff's chauffeur was the proxi- 
mate sufficient cause of the accident. 
I do not think so. It was an act in 
extremis, and after the agony of 
trouble brought about by defendant’s 
own act was on, and was such an act 
as no doubt the chauffeur was justi- 
fied in attempting to prevent what 
seemed then a certain collision’’). 

88.° Ariz—Marchese v. Metheny, 
23 Ariz. 333; 203 P 567. 

Cal.—Towne v. Godeau, 70 Cal. A. 
148, 232 P 1010; Courviosier v. Bur- 
ger/l6l. Cala. -470) 215 4P) 93") Cover 
Vv. “Price, 39" Cal., “A, E646; 179" 5405 
Scragg v. Sallee, 24 Cal. A. 133, 140 
P70 Ge 

Ga.—Yellow Cab Co. vy. Echols, 31 
Ga. A. 493, 121 SE 247. 
agit ape ay v. Goodall, 183 Ill. A. 

Iowa.—Wagner v. Kloster, 188 Iowa 
174, 175 NW 840. 

Ky.—Taylor v. Harding, 
236, 206 SW 285. 

La.—Gascon v. Rankin, 4 La. A, 
269; Johnston v. Worley, 3 La. A. 
675; Sanders v. Varino, 2 La. A, 231. 


182 Ky. 


Mass.—Barry Vi Harding, 244 
Mass. 588, 139 NE 298. 

Minn.—Meyers v. Swanson, 163 
Minn. 508, 203 NW 624; Shore v. 


Minter, 160 Minn. 215, 199 NW 744; 
Fairchild v. Kilbourne, 152 Minn. 457, 
189 NW 126; Hillstrom v. Mann- 
heimer, 146 Minn. 202, 178 NW 881; 
Molin v. Stark, 113 Minn. 190, 129 
NW 383, 41 LRANS 346. 

Mo.—Sullivan y, Chauvennet, 282 
Mo. 649, 222 SW 759; Majors v. White, 
(A.) 247 SW 238. 

Nev.—Bawden v. Kuklinski, 48 Ney. 
181, 228 P 588, 232 P 782. 

N. Y..-Burd y. Bleischer, 208 App. 
Div. 499, 2083 NYS 754; Devuono v. 
er 126 Mise. 669, 214 NYS 


Okl.—Cooney v. E. V. Schnoor Cigar 
Co., 92 Okl. 27, 217 P 206. 

Pa.—Robb v. Quaker City Cab Co., 
283 Pa. 454, 129 A 331; Gilles v. Leas, 
282 Pa. 318, 127 A 174: Wiebe v. 
Powers, 86 Pa. Super. 389; Great Bear 
Spring Co. v. Fischman, 82 Pa. Super. 
502; Taylor v. Bland, 77 Pa. Super. 
551; Ott v. Leventry, 67 Pa. Super. 
3842; McCaffrey v. Lukens, 67 Pa. 
Super, 231; Brown v.’ Chambers, 65 
Pa. Super. 373. 

Wash.—Stidell v. Davidson, 253 P 
458; Bacon v. Varney, 128 Wash. 472, 
223. P. 322. 

Wis.—Hagegerty v. Rain, 177 Wis. 
374, 186 NW 1017; Foster v. Bauer, 
es Vite oa 180 NW 817. 

nt.—Cummings v. Cameron, 
Pa 15. ah 

ue.—Hawk v. L’Houmeau, 29 Rev 
LegNS 429. 
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caused by his negligence.8® Conversely, the operator 
cannot recover for injuries to himself or to his car 
to which such negligence on his part contributed, | 
unless recovery can be based on the last clear chance 
or humanitarian doctrine;°t but negligence at an 


89. Mo.—Miller (A.) 
288 SW 997. 

Or.—Ordeman y. Watkins, 114 Or. 
581, 236 P 488. ; 

Pa.—Mehler v. Doyle, 271 Pa. 492, 
115 A 797; Ellison vy. Atlantic Refin- 
ing Co., 62 Pa. Super. 370. 

Vt.—Lachance v. Myers, 98 Vt. 498, 
129 A 172. 

Wash.—Hullin v. Seattle Taxicab 
Co., 119 Wash. 311, 205 P 408. 

Wis.—Smith v. Taylor-Button Co., 
179 Wis. 232, 190 NW 999; Feyrer v. 
Durbrow, 172 Wis. 71, 178 NW _ 306. 

90. Ariz—Young y. Campbell, 20 
DIMA TL et ie Lg. 

Cal.—Cook v. Miller, 175 Cal. 497, 
166 P 316; Towne v. Godeau, 70 Cal. 
A. 148, 232 P 1010; Kinney v. King, 47 
Cal. A. 390, 190 P 834; Wilkinson v. 
Rohrer, 47 Cal. A. 372, 196 P 650. 

Colo.—St. Mary’s Academy v. New- 
hagen, 77 Colo. 471, 238 P 21; Living- 
ay v. Barney, 62 Colo. 528, 163 P 

Conn.—Friedman v. Cunningham, 
104 Conn. 737, 132 A 401. 

Ill.—Zapf v. Kutten, 229 Ill. A. 406; 
Maher v. Hvid, 221 Ill. A. 629. 

Iowa.—Roe v. Kurtz,-210 NW 550. 

La.—Moore v. Liddell Bros. Candy 
Co., 155 La. 1018, 99 S 856; New Or- 
leans Fire Dept. v. Crystal Creamery, 
$2 hae AL 827% 

Me.-—Smith vy. Elliott, 122 Me. 126, 
119 A 203; Bragdon v. Kellogg, 118 
Me, 42, 105 A 433, 6 ALR 669. 

Mass.—Walters v. Davis, 237 Mass. 
206, 129 NE 443; Rice v. Lowell 
Buick Co., 229 Mass. 53, 118 NE 185. 

Minn.—Rosenau y. Peterson, 147 
Minn. 95, 179 NW 647; Hillstrom v. 
TN mer ace 146 Minn. 202, 178 NW 

Mo.—Hammond Vv. Emery-Bird- 
Thayer Dry Goods Co., 240 SW 170; 
Columbia Taxicab Co. v. Engle- 
brecht, (A.) 247 SW 239; Schreiber 
v. Bahr, 211 Mo. A. 504, 244 SW 957; 
Gorry v. Boehmer Coal Co., (A.) 241 
SW 976; Wheeler v. Wall, 157 Mo. A. 
38, 137 SW 63. 

N. J.—Healey v. Braested, 98 N. J. 
Li 20. LAN. AE? : 

N. Y.—Shirley v. Larkin Co., 239 
N. Y. 94,145 NE 751; Shuman y. Hall, 
Div. 75, -219, NYS) 228; 
McCrossen v. Moorhead, 205 App. Div. 
497, 200 NYS 581 [app dism 236 N. 
Y. 644 mem, 142 NE 318 mem]; Bril- 
linger v. Ozias, 186 App. Div. 221, 174 
NYS 282; Berckheimer v. Empire 
Carrying Corp., 172 App. Div. 866, 158 
NYS 856 [aff 224 N. Y. 725 mem, 121 
NE 856 mem]; Jacobs v. Richard Car- 
vel Co., 95 Misc, 252, 159 NYS 196: 
Dickes v. New York Tel. Co., 189 NYS 
99 


v. Wilson, 


Oh.—Twin Dry Cell Battery Co. v. 
Ww. P. Southworth Co., (A.) 154 NE 
58. 

Or.—Ramp v. Osborne, 115 Or. 672, 
239 P 112. 

Pa.—Mehler v. Doyle, 271 Pa. 492, 
Ai) AS COs emetic VN leekay) Sa, cba, 
Super. 494; Powers v. Wiebe, 86 Pa. 
Super. 392; Stebbins v. Doane, 84 Pa. 
Super. 495; Donald vy. Parker, 79 Pa. 
Super. 212; Taylor v. Bland, 77 Pa. 
Super. 551; Ellison vy. Atlantic Re- 
fining Co., 62 Pa. Super. 370. 

R. I1.—Whalen v. Harris, 121 A 114; 
Sears v. Bernardo, 44 R. I. 106, 115 
A 647. 

Tenn.—Johnson_ v. 148 
Tenn. 205, 254 SW 553. 

Tex.—Thrush vy. Lingo Lumber Co., 
(Civ. A.) 262 SW 551; Ball v. Young- 
blood, (Civ. A.) 252 SW 872. 

Wash.—Stidell v. Davidson, 253 P 
458; Melior v. Burk, 133 Wash. 95, 233 
P 295; Raymond v. Neurnberg, 124 
Wash. 297, 214 P 9; Snyder v. Smith, 
124 Wash. 21, 213 P 682; Saari v. 
Wells Fargo Express Co., 109 Wash. 
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415, 186 P 898; Noot v. Hunter, 109 
Wash. 343, 186 P 851; Walmsley v. 
Pickrell, 109 Wash. 262, 186 P_ 847; 
Clark v. Fotheringham, 100 Wash. 
12, 170 P 323; Bullis v. Ball, 98 Wash, 
342, 167 P 942. 

Wis.—Gilbert v. Wittenberg, 189 
Wis. 181, 207 NW 264; Day v. Pauly, 
186 Wis. 189, 202 NW 363; Smith v. 
Taylor-Button Co., 179 Wis. 2382, 190 
NW 999; Foster v. Bauer, 173 Wis. 
231, 180 NW 817. 

Man.—Barry v. Winnipeg Electric 
Co., 36 Man. 27, [1926] 2 WestWkly 
791; Carter v. Vadeboncoeur, 32 Man. 
102, 66 DomLR 118, [1922] 2 West 
Wkly 405. 

Sask.—Wallace v. Viergutz, 13 
Sask. L. 251, 52 DomLR 703, [1920] 2 
WestWkly 3338. 

91. New Orleans Fire Dept. v. 
Crystal Creamery, 3 La. A. 327; 
Schreiber v. Bahr, 211 Mo. A. 504, 244 
SW 957; Lachance v. Myers, 98 Vt. 
498, 129 A 172. 

{a] Doctrine applied.— W here 
plaintiff negligently attempted to 
drive across an intersection in front 
of defendant’s automobile, although 
defendant’s automobile had the right 
of way, he was entitled to recover 
for injuries resulting from a collision 
where he was not so nearly in front 
of defendant’s automobile that the 
driver thereof could not have avoided 
a collision after he saw, or by the 
exercise of ordinary care could have 
seen, plaintiff in a position of peril 
and oblivious thereto, Schreiber v. 
Bahr, 211 Mo. A. 504, 244 SW:=957. 

{b] ‘urn to wrong side by defend- 
ant.—Where plaintiff, driving his car, 
saw defendant in his car approaching 
from the right but proceeded across 
the intersection believing that there 
was time to pass and when plaintiff 
had passed the center of the inter- 
section he saw that a collision was 
imminent and turned to the left to 
give defendant more room to pass but 
defendant swerved his car to the 
right so that his left-hand forward 
wheel and fender struck plaintiff's 
right-hand rear wheel and fender, the 
case was a proper one for the appli- 
cation of the last clear chance doc- 
trine, and defendant was properly 
held liable for the accident. lLa- 
chance v. Myers, 98 Vt. 498, 505, 129 
A 172 (‘The pertinent facts clearly 
show a case for the application of 
the doctrine of the last clear chance. 
Assuming that the situation was cre- 
ated through negligence on the part 
of both plaintiff and defendant, the 
time came when the plaintiff was 
powerless to avert the collision while 
the defendant was still able to do so. 
The defendant does not undertake to 
point out anything that the plaintiff 
omitted to do for the safety of those 
in his car after he had passed the 
center of the intersection, and it is 
quite apparent that thenceforward to 
proceed was his only avenue of es- 
cape. It is self-evident that it was 
then too late either to turn north 
along Willard Street or to apply his 
brakes ‘and reduce his speed, which 
the defendant suggests aS means the 
plaintiff should have taken to avoid 
the accident. It is equally apparent 
that the collision was fairly attribut- 
able to the subsequent negligence of 
the defendant. He. could have 
avoided the accident by keeping a 
straight course ahead, or at least by 
swerving but a little to the left’’). 

{c] Humanitarian doctrine ap- 
plicable in favor of motor cyclist.— 
Plaintiff, on his motor cycle, and de- 
fendant, driving his automobile, were 
approaching an intersection in oppo- 
site directions. Plaintiff entered the 
intersection when 


defendant was 
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intersection does not preclude recovery for injuries 
in an accident to which such negligence did not con- 
These-rules have been applied®? in cases 
where the operator approached,** entered or crossed,®® 


thirty-eight or forty feet away from 
the intersection on the opposite side 
thereof. At that time plaintiff was 
going at a rate of speed which made 
it impossible for him to stop im- 
mediately or to make a turn. Never- 
theless, defendant made a left-hand 
turn into the intersecting street and 
a collision resulted. It wag held that 
under these circumstances the hu- 
manitarian doctrine was _ properly 
submitted to the jury, as plaintiff 
was in a position of peril when de- 
fendant started to make the turn and 
it was then defendant’s duty to take 
some measure, by either stopping or 
swerving his car, to avoid striking 
plaintiff. Majors v. White, (Mo, A.) 
247 SW 233. 

Last clear chance or humanitarian 
doctrine generally see infra § 964. 


92. Ariz—Marchese v. Metheny, 
23 Ariz. 333, 203 P 567; Young v. 
Campbell, 20 Ariz. 71, 177 P 19. 


Cal.—Simonsen vy. L. J. Christopher 
Co., 186 Cal. 786, 200 P 615; Wilkin- 
eon v. Rohrer,;,.47. Cal, -A. 372, 1904 P. 

Ill.—Kilroy v. Justrite Mfg. Co., 
209 Ill. A, 499. 

Ind.—Mayer v. Mellette, 65 Ind. A, 
54, 114 NE 241. 

Iowa.—Carlson v. Meusberger, 200 
Iowa 65, 204 NW 432. 

La.—Hudson vy. Jackson Brewing 
Co., 4 La. A. 549; Johnston v. Wor- 
ley, 3 La. A. 675. 

Mass.—Walters v. Davis, 237 Mass. 
206, 129 NE 4438. 

Nev.—Bawden v. Kuklinski, 48 Nev. 
181, 228 P 588, 232 P 782. 

R. I.—Whalen v. Harris, 121 A 114. 

S. C.—Strickland v. Moskos, 131 S. 
C. 247, 127 SE 265. 

Vt.—Lachance v. Myers, 98 Vt. 498, 
129 A 172. 

Wash.—BEllis v. Olson, 139 Wash. 
351, 246 P 944; Hullin v. Seattle Taxi- 
cab Co., 119 Wash. 311, 205 P 403; 
Greater Motors Corp. v. Metropolitan 
Taxi Co., 115 Wash. 451, 197 P 327; 
Walmsley v. Pickrell, 109 Wash. 262, 
186 P 847; Reynolds v. Pacific Car 
Co., 75 Wash. 1, 134 P 512. 

93. For applications see, in addi- 
tion to cases in this section, cases 
passim supra §§ 688-730; and cases 
infra § 732. 

94. Young v. Campbell, 20 Ariz. 71, 
177 P19; Yellow Cab Co. v. Echols, 
31 Ga. A. 493, 121 SE 247; Raymond 
Vv. ghleumnbergs 124. Wash, 297, 214 
P92 

[a] Speed reduced at intersection. 
—A motor cycle driver who collided 
with an automobile at a street inter- 
section was not contributorily negli- 
gent where at the time of the col- 
lision he was crossing the intersec- 
tion at a proper rate of speed, al- 
though he had traveled at an exces- 
sive rate of speed before reaching 
the intersection. Young v. Campbell, 
20 -Arize (4, AGAR ELS! 

95. Cal.—Simonsen y. L. J. Chris- 
topher Co., 186 Cal, 786, 200 P 615; 
Cook v. Miller, 175 Cal. 497, 166 P 
316; Scragg v. Sallee, 24 Cal. A. 133, 
140 P 706. 


Iowa.—Waegner  v. Kloster, 188 
Iowa 174, 175 NW 840. 
Mo.—Wengert v. Lyons, (A.) 273 


SW 1438; Gorry v. Boehmer Coal Co., 
(A.) 241 SW 976. 

Wash.—HBllis v. Olson, 139 Wash. 
351, 246 P 944; Raymond v. Neurn- 
berg, 124 Wash. 297, 214 P 9;.Noot v, 
Hunter, 109 Wash. 3438, 186 P 851; 
Walmsley vy. -Pickrell, 109 Wash. 262, 
186 P 847. 

Wis.—Gilbert v. Wittenberg, 189 
Wis. 181, 207 NW 264; Smith v. Tay- 
‘or-Button Co., 179 Wis. 232, 190 NW 
199; Foster v, Bayer, 173 Wis, 231, 
180 NW 817, 
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or turned in®*® an intersection at 


excessive rate of speed; followed another vehicle 
into an intersection at an excessive rate of speed ;°" 
failed to maintain a proper lookout;®® failed to 
observe a signal of the driver of a car which he 
was following of his intention to make a. left turn 
at an intersection;®® failed to look for vehicles 
approaching from behind! or in the opposite direc- 


Sask—Wallace v. Viergutz, 13 
Sask. L. 251) 52 DomLR 703,.°[1920] 2 
WestWkly 333. 

{a] Blow-out on turning sharply 
to avoid collision.—Where plaintiff's 
automobile, in imminent danger of a 
collision with defendant’s automobile 
at a street intersection, was turned 
sharply to the left into an intersect- 
ing street and as the turn was made 
a blow-out occurred and the car 
turned over, the negligence of de- 
fendant, who entered the intersection 
at an excessive speed and _ thus 
brought about the danger of collision, 
may be regarded as the proximate 
cause of the damage, the question be- 
ing one for the jury,. for if it was 
the sharp turn that was the impel- 
ling agency without which the blow- 
out would not have occurred, de- 
fendant’s negligence set in motion 
a train of events which in their nat- 
ural consequence might have been 
expected to produce the injury. Wen- 


ert eve. lyons, | (Mo. VA!) 273) Siw 
143. 
96. Molin v. Wark, 113 Minn. 190, 


129. NW 383, 41 LRANS 346; Wheeler 
v. Wall, 157 Mo. A. 38, 137 SW 63; 
Bawden v. Kuklinski, 48 Nev. 181, 228 
P' 588, 23272782. ; 

[a] Cars proceeding in same di- 
rection.— Where defendant in his car 
was following plaintiff's car along 
a highway and a collision resulted 
when plaintiff attempted to turn to 
the left into another highway “if it 
be conceded that the plaintiff was 
traveling at an excessive rate of 
speed when he sought to make the 
turn, it could in no way have con- 
tributed to the accident.” Bawden 
v. Kuklinski, 48 Nev. 181, 188, 190, 
228 P 588, 232 P 782. 

. 97. Bawden v. Kuklinski, supra 
(“after the defendant observed that 
the plaintiff swerved to make the 
turn, the defendant had time enough 
in which to turn to the left with a 
view of cutting the corner, throw on 
the emergency brake, wobble a little, 
and then endeavor to get behind 
plaintiff, in doing all of which, he 
struck the plaintiff’s car about 2 or 3 
feet from the rear end. Now, if the 
defendant had enough time, after 
observing the swerving of the plain- 
tiff's car before starting to turn, to 
go through these movements, what 


is the: inevitable conclusion? It is| 


that, had the defendant been driving 
at the lawful rate of speed, or had 
he observed the signal given by the 
plaintiff, which the court found was 
given, or had he exercised reasonable 
care after he noticed the plaintiff be- 
gan to swerve, he could have pre- 
vented the collision, and that his fail- 
ure to avoid the accident was due to 
his own’ negligence, which consti- 
tuted the proximate cause of the in- 
jury. The fact that the defendant 
made three movements before doing 
the usual thing of dropping behind 
the forward car necessarily demon- 
strated to the trial court that there 
was ample room between: the two cars 
for the first one to turn in safety if 
the rear one had been under control, 
and the driver was observing the 
signal. The fact that the defendant 
struck so near the rear end of plain- 
tiff’s car, in the circumstances, shows 
that, if the defendant had been driv- 
ing within the speed limit, or had 
turned behind the forward car, even 
after observing its swing to make 
the turn, he would have avoided the 


apparently not considered by 
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an improper or 


collision’). 

98. Cal.—Towne v. Godeau, 70 Cal. 
A. 148, 232 P 1010. 

Colo.—Livingston  v. 62 
Colo. 528, 163 P 8638. 

Mo.—Gorry v. Boehmer Coal Co., 
(A.) 241 SW 976. 

N. Y.—Shirley v. Larkin Co., 239 
N. Y. 94, 145 NE 751. 

Pa.—Frank v. Pleet, 87 Pa. Super. 
494, 

S. C.—Strickland v, Moskos, 131 8S. 
C., 247, 127 SHE 265. 

Wash.—Stidell v.. Davidson, 253 P 
458. 

[a] Defendant’s vehicle on wrong 
side of street.—Plaintiff was driving 
south approaching an _ intersection 
and defendant’s truck was proceed- 
ing west toward the same intersec- 
tion. The cars came into collision in 
the southwest portion of the inter- 
section. In affirming a judgment for. 
plaintiff the court said: “It is claimed 
that they did not keep a sufficient 
lookout while entering upon the 
street-crossing, and that they were 
driving beyond the prescribed speed 
limit, but obviously neither of these 
circumstances contributed to thé ac- 
cident, as the collision did not occur 
on the side of the street in defend- 
ant’s line of travel, and the greater 
speed at which they made the cross- 
ing lessened the danger of their being 
overtaken by defendant’s. truck.” 
Simonsen v. L. J. Christopher Co., 186 
CATS GssUS ou pe Onto. 

99. Bawden v. Kuklinski, 48 Nev. 
181,189, 228 P 588) 232 P 782. 

1. Bawden vy. Kuklinski, supra 
(“The fact that the plaintiff did not 
look back is not material, unless such 
failure was the proximate cause of 
the accident. . . . Upon the following 
car is imposed a reciproeal duty— 
one which cannot be escaped—that of 
driving cautiously and watching for 
signals’). 


Barney, 


2. Clark v. Fotheringham, 100 
Wash. 12, 170 P 323. 
8. Carlson v. Meusberger, 200 


Iowa 65, 204 NW 432; Matlack v. Sea, 


144 Ky. 749, 139 SW_930; Thompson |! 


v. Smith, (Mo.) 253 SW 10238; -Gorry 
v. Boehmer Coal Co., (Mo. A.) 241 
SW 976; Feyrer v. Durbrow, 172 Wis. 


1, 178 NW 306. 


[a] Failure to give warning of 
approach to intersection.—Defendant 
was driving west along a street in- 
tending to turn south at an intersec- 
tion, Another automobile was fol- 
lowing behind him and the driver of 
the latter automobile knew that de- 
fendant’s automobile was in front of 
him. When defendant turned to his 
left to go into the intersecting street 
there was a collision between the two 
automobiles as a result of which the 
automobile which had been following 
defendant skidded and killed a pe- 
destrian who was. standing on the 
pavement, It was held that defend- 
ant’s failure to give a signal of his 
approach to the intersection did not 
in any way contribute to the acci- 
dent, for such a signal. would have 
done no good so far as the driver of 
the automobile which had been fol- 
lowing defendant was concerned and 
it was therefore error to instruct 
with relation to defendant’s duty to 
give a signal of his approach to the 
intersection. Matlack v. Sea, 144 Ky. 
749, 189 SW 930 (defendant’s duty to 
signal his intention to turn was 
the 
court). 


‘for 
ings were well lighted and his lack 


ie 
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tion? before making a left turn at an intersection; 
failed to give proper signals or warnings;® drove 
on the wrong side of the highway;* drove without 
lights;° failed to yield the right of way to a vehicle 
which was entitled to the right of way;° proceeded 
across an intersection where he had the right of 
way notwithstanding the danger of collision attend- 
ant on such a course;’ turned into an intersecting 


4. Ellison v. Atlantic Refining Co., 
62 Pa. Super. 370; Hullin v. Seattle 
Taxicab Co:,. 11'S. Wash.” sie 205m 
403; Reynolds v. Pacific Car Co., 75 
Wash,.1, 134 P 512. 

5. Garns v. Halpern, 193 Cal. 193, 
223 P 545; Johnston v. Worley, 3 La. 
A, 675. 

[a] Surroundings well lighted.— 
Failure to have lights on plaintiff’s 
car does not preclude his recovery 
a collision where the surroun 


of lights did not contribute to the 
collision. Johnston v. Werley, 3 La. 
A. 675. 

6. Cal.-—Grillich v. Weinshenk, 64 
Cal, A. 474, 222 P 160. 


Colo.—Livingston y. Barney, 62 
Colo, 5285" 1163 PF" 863: 
La.—Spainhour v. Dulaney, 4 Ia. 


pritae: Johnston v.. Worley, 3. La. A. 
oO. 

N. Y.—Shirley v. Larkin Co., 239 
N. Y. 94, 145 NE 751; Shuman v, Hall, 
219 App. Div. 75, 219 NYS 228. 

Pa.—Powers v. Wiebe, 86 Pa. Super: 
392; Wiebe v. Powers, 86 Pa. Super. 
389; Brown vy. Chambers, 65 Pa. 
Super. 378. ; 

Vt.—Lachance vy. Myers, 98 Vt. 498, 
129 A 172. 

Wash.—Stidell v. Davidson, 253 P 
458; Bacon ¥. Varney, 128 Wash. 472, 
223 P 322; Snyder v. Smith, 124 Wash. 
21, 213 P 682; Saari v. Wells Fargo 
Express Co., 109 Wash. 415, 186 P 
898; Noot v. Hunter, 109 Wash. 343, 
186 P 851; Bullis v. Ball, 98 Wash. 
342, 167° P 942. 


Ont.—Cummings v. Cameron, 31)! 
OntWN 15. | 
[a] Both cars turned to same side. 


—Where plaintiff saw defendant’s 
automobile approaching from his 
right but thought he had time to pass 
ahead but after he had passed the 
center of the intersection he saw that 
a collision was imminent and turned 
his car to the left to give defendant 
more room but defendant turned his 
car to the right so that the left side 


of defendant’s car and the right side- 


of plaintiff's came into collision, it 
could not be held as matter of law 
that plaintiff’s failure to give the 
right of way to defendant was a 
proximate factor of the 
pee bance v. Myers, 98 Vt..498, 129 A 
r4 


{b] Overturning of motor cycle in 
attempt to avoid collision.—Where a 
city ordinance gave vehicles using 
north and south streets the right of 
way over those using east and west 
Streets, and a motor cyclist on a 
street running east and west, ap- 
proaching its intersection with a 
north and south street, saw that an 
automobile was approaching the in- 
tersection in the middle of the latter 
street in violation of tHe ordinance 
requiring vehicles to keep as close 
to the right-hand curb as possible, 
and the motor cyclist attempted to 
spurt ahead of the automobile, but 
saw he would fail, and attempted to 
turn his motor cycle to avoid a col- 
lision, when the motor eycle skidded 
and fell, throwing him in the way 
of the automobile, the automobile 
driver was not liable, as the motor 
cyclist was guilty of contributory 
negligence. Bullis v. Ball, 98 Wash. 
342, 167 P 942. : 

7. Roe v. Kurtz, (lowa) 210 NW 
550; Carter v. Vadeboncoeur, 32 Man. 
102, 66 DomLR 118, [1922] 2 West 
Wkly 405. 
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‘proaching 
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street im an improper manner;$ or ran his car into 
a telephone pole while attempting to get the number 
of another car with which he had just narrowly 


escaped a collision.® 
Concurrent negligence. 


8. Cal.—Towne vy. Godeau, 70 Cal. 
A. 148, 232 P 1010; Wilkinson v. Roh- 
rer, 47 Cal. A. 372, 190 P 650. 

Tll.— Kilroy v. Justrite Mfg. Co., 
209 Til. A. 499. 

La.—Hudson vy, Jackson Brewing 
Co., 4 La. A, 549; Gascon v. Rankin, 
a hia. Ay 269: 

Me.—Bragdon v. Kellogg, 118 Me. 
42, 105 A 4338, 6 ALR 669. 

Mass.—Walters v. Davis, 237 Mass 
206, 129 NH 443; Rice v. Lowell Buick 


Co., 229 Mass. 538, 118 NE 185. 
Minn.—Molin v. Wark, 113 Minn. 
190, 129 NW 383, 41 LRANS 346. 


“or ieee al v. White, (A.) 247 SW 
oOo. 

Pa.—Mehler v. Doyle, 271 Pa. 492, 
fio AE ie Layton We Plandse 1 ia. 


Super. 551. 

R. I.—Whalen v. Harris, 121 A 114. 

Tenn.—Johnson vy. Warwick, 148 
Tenn. 205, 254 SW 553, 

Tex.—Thrush vy. Lingo Lumber Co., 
(Civ. A.) 262 SW 551; Ball v.. Young- 
blood, (Civ. A.) 252 SW 872. 

Wash.—Noyes v. Katsuno, 111 
Wash. 529, 191 P’ 419. 

Wis.—Day v. Pauly, 186 Wis. 189, 
202 NW 363; Smith v. Taylor-Button 
Co.;, 179 Wis. 232, 190 NW 999; Hag- 
gerty v. Rain, 177 Wis. 374, 186 NW 
1017; Foster v. Bauer, 173 Wis. 231, 
180 NW 817. 

[a] Improper turn proximate 
cause of collision.—Where plaintiff 
and defendant were approaching the 
Same intersection in opposite direc- 
tions and plaintiff entered the inter- 
section when defendant was thirty- 
eight or forty feet away from it on 
the opposite side, but defendant cut 
the corner in making a left-hand turn 
into the intersecting street, begin- 
ning his turn to the left before he 
reached the intersection, it was held 
that defendant must have seen at the 
time he turned that he was placing 
plaintiff in a position of peril by his 
conduct and that his violation of the 
ordinance by failure to proceed past 
the center of the intersection before 
making the turn was the proximate 
cause of the collision, as he could 
reasonably have foreseen this result. 
Buyers v.. White, (Mo. A.) 247 SW 


{b] Collision with car speeding on 
wrong side of street.—Where plain- 
tiff, in making a left turn at an inter- 
secting street, cut the corner, but 
reached his own proper side of the 
street into which he was turning 
without accident, and thereafter was 
struck by defendant’s car which was 
proceeding at an excessive rate of 
speed on the wrong side of the street, 
plaintiff was entitled to recover not- 
withstanding his negligence in mak- 
ing the turn, because such negligence 
was not a contributing cause of the 
collision but was wholly disconnected 


therefrom. Wilkinson y.. Rohrer, 47 
Calin As 302,19 0nr 650. 
{c] Collision with car making 


same turn in opposite direction.— 
Plaintiff and defendant were ap- 
the same _ intersection, 
Plaintiff was driving west and in- 
tended to turn north into the street 
on which defendant was approaching. 
Defendant was driving south and in- 
tended to turn east into the street on 
which plaintiff was approaching. 
Plaintiff was on his dwn right-hand 
side of the road and was moving ata 
low rate of speed, but defendant in 
making his left-hand turn at a high 
rate of speed cut the corner so as to 
threaten a head-on collision with 
vlaintiff at the curb at the northeast 


Where a collision at a 
street intersection could have been avoided by the 
driver of either one of the cars involved, neither can, 
recover against the other for injuries to himself or 
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his vehicle in the collision.” 
Car not involved in accident. 
gently operates his automobile at a street intersec- 


One who negli- 


tion and thereby causes an accident is liable therefor 


such accident.1+ 


corner of the intersection. There 
was not room for plaintiff to turn 
to the right to avoid a collision and 
he therefore turned to the left and 
speeded up his machine. An instant 
later defendant turned to his right 
and the two machines came together 
on the south side of the intersection. 
It was held that defendant was negli- 
gent and plaintiff was free from con- 
tributory negligence. Noyes v. Kat- 
suno, 111 Wash. 529, 191 P 419. 

9. Stebbins v. Doane, 84 Pa. Super. 
495 (set out and quoted supra § 592 
note 5). 

10. Cal.—Cook. v. Miller, 175 Cal. 
497, 166 P 316. 

Colo.—Bartlett v. Hammond, 76 
Colon AT Lwwzo0r dL 09: 

4 11l.—Hilton v.’Iseman, 212 Ill, A. 

DD. 

Oh.—Twin Dry Cell Battery Co. v. 
Ne P. Southworth Co., (A.) 154 NE 
5 

Wis. —Haggerty Ve ain, bis, Wis: 
374, 186 NW 1017. 

[a] Car cutting corner and speed- 
ing motor cycle.—‘‘The plaintiff was 
going east on his motorcycle along 
Washington Street toward the inter- 
section of Griffith Avenue, intending 
to cross the same. The building of 
the Berlin Dye Works occupied, up 
to the property line, the corner to 
the plaintiff's right, fronting north 
on Washington Street and east on 
Griffith Avenue. Along the Washing- 
ton Street curb line in front of this 
building there were four or five auto 
trucks, twelve feet long, belonging to 
the dye works, backed up against the 
curb. These trucks had canopy tops. 
The easterly truck was about fifteen 
feet west of the corner. As he neared 
the corner, plaintiff saw that it was 
a ‘blind corner,’ that is, that his 
yision of persons coming up the ave- 
nue from the south was obstructed. 
A laundry wagon, drawn by a horse, 
trotting slowly, was ahead of plain- 
tiff going in the Same direction. As 
the wagon entered upon the inter- 
section, the plaintiff was a little be- 
hind it and he swerved to the right 
to pass, instead of to the left, as 
the ordinance required. The defend- 
ant came up on Griffith Avenue from 
the south at that moment, cutting 
across the intersection instead of 
going around to the right of the cen- 
ter of the intersection, as the ordi- 
nance required. Defendant was 
slowing down because the laundry 
wagon was going east in front of 
him and obstructed his passage mo- 
mentarily. Plaintiff was going at the 
rate of fifteen or sixteen miles an 
hour, according to his own ‘estimate.’ 
The plaintiff, while on his swerve to 
the right, and as he was passing the 
easterly truck, first saw the auto- 
mobile and at once swung to the 
left to avoid it, but, as he testified, 
‘it was too late,’ and the two vehicles 
collided. The automobile, at the in- 
stant of collision, had come practi- 
cally to a standstill. It was pointed 
to the northwest and the laundry 
wagon had passed a little to the east. 
The front end of the motorcycle 
struck the front of the automobile 
diagonally. The plaintiff was pitched 
over three or four feet to the left 
toward the middle of.the street and 
received cuts and bruises. The front 
right spring of the automobile was 
twisted around toward the right to 
an angle of nearly forty-five degrees 
by the force of the collision. The 
plaintiff testified that when he saw 
the automobile and tried to get out 


[§ 732] 0. Illustrative Cases. 
in the note a number of illustrative cases!? arising 


- even though his car was not directly involved in 


There are set out 


of the way by swinging to the left, 
it [the automobile] was on me in a 
second, and I had no time.’”” Under 
these circumstances it was held that 
both plaintiff and defendant were 
negligent, Cook vy. Miller, 175 Cal. 
497, 499, 166 P 316, 317. 

[b] Car cutting corner and car 
on wrong roadway.—Where plaintiff 
cut the corner in turning to his left 
into the roadway reserved for traffic 
going in the direction into which he 
was turning in a boulevard consist- 
ing of two separate roadways sepa- 
rated by a wide park, and. came into 
collision with defendant, who was 
driving in the wrong direction on the 
roadway into which plaintiff was 
turning, both parties were negligent 
and neither could. recover from the 
other for the collision. Bartlett v. 
Hammond, 76 Colo. 171, 230 P 109. 

11. Mayer v. Mellette, 65 Ind. “A. 
54, 114 NE 241; Boggs v. Jewell. Tea 
Co., 266 Pa. 428, 109 A 666 

[a] Collision with curb and tele- 
phone pole—Where plaintiff's car 
was forced into contact with the curb 
and a telephone pole in an attempt to 
escape a collision with defendant’s 
car, which was driven into the inter- 
section at an excessive speed after 
plaintiffs car had entered it, de- 
fendant was liable. Mayer v. Mel- 
lette, 65 Ind. A, 54, 114 NE 241. 

[b] Striking pedestrian.— Where a 
city ambulance was traveling west 
on the north side of a street and de- 
fendant’s horse-drawn wagon going 
south on an intersecting street came 
directly in front of it, and. in order 
to avoid a collision the ambulance 
swerved to the south and the horse 
was turned suddenly to. the west, the 
negligence of the driver of the horse- 
drawn vehicle was the proximate 
cause of a pedestrian who jumped 
forward to avoid the horse. Rene 
struck by the ambulance, Boggs. v. 
Jewell Tea Co., 266 Pa. 428, 109 A 


666. 
Intervening cause generally s ee 
supra § 590. 
12. See cases infra this note. 
{a] Speed and cutting in between 


street car and truck.—The driver of 
a truck was negligent where, while 
running at a speed of about eighteen 
or twenty miles per hour, he dodged 
into an opening between ‘the rear of 
a street car at a crossing and a truck 
which had stopped six feet behind 
the street car so that his view of the. 
crossing was obstructed. American 
Dye Works v. Baker, 210 Ky. 508, 276 
SW 133. 

{b] Speed and handling such as to 
cause skidding.—Where a chauffeur 
on a wet day drove his car at a 
speed of twelve or thirteen miles an 
hour onto a street crossing where 
the view was obstructed, and in order 
to avoid an automobile truck which 
was about to turn into the side street, 
the ‘chauffeur so handled his car that 
it skidded sideways into the truck, 
the chauffeur was guilty of contribu- 
tory negligence and the owner of the 
automobile could not recover for in- 
juries to his machine, although the 
truck was not on the proper side of 
the street. Ellison v. Atlantic Re- 
fining Co., 62 Pa. Super. 370. 

{[c] Speed, wrong ‘side of street, 
and cutting corner.—In an action for 
damages sustained when plaintiff’s 
car was struck by defendant’s truck 
at an intersection, evidence that de- 
fendant’s truck approached the inter- 
section at a rate of speed in excess 
of that permitted by ordinance, and 
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out of accidents at highway intersections in which 
there were present several elements of alleged 
negligence and the findings as to negligence or the 
absence of negligence resulted from a considera- 
tion of a combination of elements rather than any - 


single element. 
[§ 733] 10. Vehicles Standing in 


was traveling on the left side of the 


street, and cut the corner in turning |! 


to the left, striking plaintiff’s car, al- 
though it could have passed behind, 
plaintiff having the right of way at 
the intersection, is sufficient to sup- 
port a finding of negligence. Dirks v. 
Ensign Omnibus, ete., Co., 107 Nebr. 
556, 186 NW 525. 

[d] Speed and swerving.—Where 
two automobiles approached an inter- 
section at right angles to each other 
at about the same time and the car 
which had not the right of way 
turned toward the left to escape the 
other car, and the car which had the 
right of way was proceeding at a 
high rate of speed, slid along the 
pavement from thirty-six to sixty 
feet immediately before the collision, 
swerved to the right just before the 
impact and struck the right rear 
wheel of the other car, thus indicat- 
ing that if it had been running more 
slowly or had turned to the left the 
collision would have been avoided, it 
could not be held as a matter of 
law that the car which had not the 
right of way was in a position where 
the driver was bound to avoid a col- 
lision by slowing down or stopping 
his car. Edick vy. Davenport, 218 App. 
Dive Los. 21s) NYS 120: 

[e] Speed and disregarding right 
of way.—Proof that an automobile, as 
it reached the corner of a right-angle 
crossing was struck on the left side 
by a bus traveling at a rapid speed, 
and that the bus did not stop until it 
had gone a distance of one hundred 
to one hundred and fifty feet further 
down the street, indicates a want of 
care on the part of the driver of the 
bus and is sufficient to raise a ques- 
tion for the jury as to his. negligence. 
Gabbia v. Sproviero, (N. J.) 130 A 
607. 

{[f] Speed, wrong side of street; 
improper management in intersection. 
—Plaintiff’s ambulance was traveling 
north on the east side of a street at 
a speed of between fifteen and twenty 
miles per hour, and as it approached 
an intersecting street both the gong 
and the siren were sounded. De- 
fendant’s automobile was traveling 
east on the intersecting street and as 
it approached the intersection was 
going at a speed estimated at up- 
ward of thirty miles an hour. The 
statute limited the speed of automo- 
biles, when approaching or travers- 
ing an intersection, to fifteen miles an 
hour. After the ambulance entered 
the intersection the driver observed 
the fast approach of defendant’s ma- 
chine which was then fifty or sixty 
feet west of the intersection and 
traveling a little to the left of the 
middle line of the street. As the 
ambulance neared the center of the 
intersection defendant’s machine ap- 
parently headed directly. for it, mak- 
ing it necessary for the ambulance 
driver, in the effort to avoid being 
struck, to change his course slightly 
to the right. Defendant was unable 
to prevent a collision by stopping 
his car because of its excessive speed, 
and swung sharply to the left as if 
to turn onto the street which the am- 
bulance was traveling. As he did so 
his machine swerved and the right 
rear end thereof struck the ambu- 
lance causing the damages«sued for, 
It was held that the collision was 
due solely to the negligence of de- 
fendant. Godeau v. Levy, 72 Cal. A. 
13, 2386 P 354. i 

{g] Speed and failure to keep 
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ing4’—a. Right To Stop or Park.. The owner of a 
motor vehicle has the right to stop his vehicle in a 
street or highway;!4 and in the absence of any 
governmental prohibition or restriction,’® to permit 
a motor vehicle to stand in a street or highway is 


not of itself illegal*® or negligent'’ even though 


Highway; Park- 


proper lookout.—Plaintiff’s son was! south on the intersecting street. 
riding his motor cycle north on a|fendant B was driving 


north and south street at the rate 
of from six to eight miles per hour, 
on the right-hand side of the street 
and about eight or ten feet from the 
curb. As he approached an inter- 
section and when about fifty feet 
from the line of intersection he 
looked to the right, was able to see 
about two hundred and fifteen feet 
along the intersecting street and 
saw no car approaching. He looked 
to the right again as he crossed the 
line of intersection and still seeing 
no car approaching proceeded on his 
way. After he had gone about fifteen 
feet into the intersection he again 
looked to the right and saw defend- 
ant’s car approaching, traveling west 
along about the center line of the 
intersecting street at a speed of from 
twenty-five to thirty-five miles per 
hour, and immediately after he saw 
the car it struck him. After striking 
him defendant’s car continued on for 
about seventy or eighty feet until it 
ran off the street over an eight-inch 
curb, broke down an iron lamp-post 
eight inches in diameter and ran up 
on the lawn of a residence where it 
finally stopped. The driver of de- 
fendant’s car was looking to her own 
right for cars approaching from the 
north and did not see plaintiff's son 
until just before the car struck him. 
A city ordinance in force at the place 
of the accident provided that at ii 
tersections the vehicle approaching 
from the right had the right of way. 
It was held that a verdict and judg- 
ment for plaintiff were proper. Ped- 
erson v. O’Rourke, (N. D.) 209 NW 
KO'S3 

[h] Turning to wrong side and 
passing in front of street car.— 
Plaintiff's car was being driven west 
on an east and west street, trailing a 
west-bound street car. When they 
reached an intersecting north and 
south street onto which the car 
tracks turned south the street car 
slowed down for the turn and plain- 
tiff’'s car also slowed down. When 
the street car had gotten far enough 
in or around the curve to enable 
plaintiff's car to pass, the driver 
drove between the street car and his 
own right-hand curb and proceeded 
across the intersection. Defendant’s 
truck was being driven north on the 
north and south street and as it ap- 
proached the intersection the motor- 
man of the street car motioned to 
the driver of the truck to take the 
right of way over the street car and 
pass ahead of it. The driver of de- 
fendant’s truck thereupon turned 
west toward his left-hand side of, the 
street on which he was _ proceeding 
and drove across the intersection, and 
plaintiff's car and defendant’s truck 
came into collision, in the northwest 
portion of the intersection. It was 
held that defendant’s driver was neg- 
ligent and that the fact that he 
obeyed the signal of the motorman 
could not change the negligent char- 
acter of his act in turning toward 
the left side of the street and pass- 
ing in front of the street car. Hop- 
per v. Kelly, 145 Md. 161, 125 A 779. 

{i] Improper entry into intersec- 
tion, misleading actions and improper 
stop.—The driver of’ plaintiff's car 
was driving east on an east and west 
street intending to cross an inter- 
secting street and continue east. De- 
fendant S was driving his car west 
on the same street intending to turn 


| 


De- 
his truck 
north on the intersecting street ap- 
proaching the street on which the 
two other automobiles were. Plain- 
tiff’'s driver stopped his car at the 
intersection to await the passage of 
pedestrians crossing the street and 
he then saw the two other cars and 
either knew or was chargeable with 
knowledge that he could not pass 
safely unless they altered their 
courses or changed their speed. 
Nevertheless, he entered the inter- 
section driving about the center of 
the street on which he was. ° De- 
fendant S cut the corner in turning 
to the south and plaintiff’s driver in 
the effort to avoid him turned. his 
car to the south and swung around 
to the north in a circular course, ac- 
celerating his speed. Defendant S’s 
car passed behind plaintiff's car but 
when plaintiff's driver reached the 
east Side of the intersecting street 
he found himself immediately in 
front of the truck of defendant B. 
Thereupon, although there was noth- 
ing in front of him to prevent him 
from continuing on his course, he 
stopped his car and it was struck 
by the truck. It was held that plain- 
tiff's driver was guilty of contribu- 
tory negligence. Sutherland Co. v. 
Sargent, 134 Wash. 72, 234 P 1022. 

For further illustrations see cases 
passim supra §§ 688-731. 

13. “Parking” and “park” defined 
see supra § 138. 

14. Karpeles v. City Ice Delivery 
Co.,' 198. Ala. 449,.73S 642:; Pugh v. 
Des Moines, i76 Iowa 593, 156 NW 
892, LRA1917F 345; Kastler v. Tures, 
191 Wis, 120, 210 NW?» 415. 

[a] Service truck.—It is a proper 
and necessary uSe of the highway in 
an emergency for a service truck to 
stop thereon at an angle to the road- 
way for the purpose of hauling a 
wrecked automobile out of a ditch. 
Kastler v. Tures, 191 Wis. 120, 210 
NW 415. S 

15. Governmental regulations see 
infra § 735. 

16. Judy v. Doyle, 130 Va. 392, 402, 

108 SE 6; Pederson vy. Paterson, 
(Man.) 31 DomLR 368; Israelovitch 
v. Railways Pass. Assoc. Co., :(Que.) 
29 RevLegNS 402. ' 
j “Undoubtedly the defendants en- 
joyed the right to park their car on 
the street, and for the extent of time 
allowed by law they were entitled 
to the use of the space so occupied.” 
Judy v. Doyle, supra. 

{a] Distance from owner’s resi- 
dence.—It is not illegal or prohibited 
by any law to park an automobile in 
a street near the proprietor’s resi- 
dence, between four and fivé A. M., 
the street in front of his residence 
being blocked on account of repairs. 
Israelovitch vy, Railways Pass. Assoc. 
Co., (Que.) 29 RevLegNS 402. 

17. Ala.—Karpeles v. City Ice De- 
livery Co., 198 Ala. 449, 73 S 642. 


Ill.— Collins vy. MeMullin, 225 Ill. 
A. 430. 
Md.—American Express Co. v. 


Terry, 126 Md. 254, 94 A 1026, Ann 
Cas1917C 650. 

N. Y.—lLazarowitz v. Levy, 194 
App. Div. 400, 185 NYS 359; Vincent 
v. Crandall, ete., Co., 131 App. Div. 
200, 202, 115 NYS 600 [quot Cyc]. 

Wis.—Bergenthal v. State Garage,. 
etc., Co., 179 Wis. 42, 190 NW-901. 

Man.—Pederson y. Paterson, 31 
DomLR 368. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 733-736] 


such vehicle is entirely unattended.'8 
the parking of automobiles on a city street consti- 
tute a nuisance per se,'® although the obstruction of 
a street by parking automobiles therein so as to 
prevent free passage along the highway by the pub- 
lic desiring to use the street for passing and re- 
passing thereon may become a nuisance,?? as may 
also the parking of motor busses on the street in 
front of a store causing a loss of business.?! 

One who stops his 
vehicle and permits it to remain standing on the 
highway is bound to exercise reasonable care that it 
will not constitute a source of danger to other users 


[§ 734] b. Duty of Care. 


of the highway.?? 


“The mere act of leaving an auto- 
mobile standing on the proper side 
of a public road ... cannot be re- 
garded as negligence; it is a matter 
of common knowledge that it is not 
an infrequent occurrence to see an 
automobile standing in the public 
road; sometimes this occurs on ac- 
count of an accidental break in ma- 
chinery, or a defect in the mechanism 
peculiar to the car, or because of a 
puncture in a tire, or because the car 
has run out of gasoline.” Collins v. 
McMullin, 225 Ill. A. 430, 432. 

[a] “it is not per se negligence to 
leave an auto truck unattended in a 
public street.’””’ American Express Co. 
v. Terry, 126 Md. 254, 261, 94 A 1026, 
AnnCasl917C 650. 

[b] Disabled vehicle.—It is not 
negligence or an unreasonable use 
or unauthorized obstruction of the 
highway to leave a disabled motor 
ear in a ditch on the side of the road, 
and one who does so is not liable for 
damages resulting from a horse be- 
ing frightened by the vehicle. Peder- 
son v. Paterson, (Man.) 31 DomLR 
368 [dist MacIntyre v. Coote, 19 Ont. 
L. 9, 13 OntWR 1098, 16 AnnCas 395]. 

18. See cases supra notes 16, 17. 

19. Bradley v. Oskaloosa, 193 Iowa 
1072, 188 NW 896; Campbell v. Model 
Steam Laundry, 190 N. C, 649, 130 SE 
$38. . 

[a] City not liable-——The parking 
of cars on the streets of a city is not 
a nuisance per se, so as to make the 
city liable for an injury by a fire 
truck to a person whose view of the 
truck was obscured by the parked au- 
tomobiles. Bradley v. Oskaloosa, 193 
Iowa 1072, 188 NW 896. 

20. Sanders v. Atlanta, 147 Ga. 
819, 95 SE 695. 

21. Livingston v. Stoddard, (N. J.) 
136 A 205, 206 (“the defendant did 
not make use of the highway in front 
of complainants’ property simply to 
receive and discharge passengers, but 
lingered there for an hour ata time 
in fact, the bill says that his pusses 
were continually in’'front of com- 
plainants’ premises, one departing 
being relieved by another. If all this 


be true, this destroyed the primary 
object of the highway, i.e., the pas- 
sage of the _ public, and in fact 


usurped all the rights of the com-. 


plainants in the highway in front 
of their property. It is difficult to 
conceive of any right by which the 
defendant could appropriate the pub- 
lic street in this manner’’). 

22, Md.—American Express Co. v. 
Terry, 126 Md. 254, 261, 94 A 1026, 
AnnCasi1917C 650. 

Mass.—Lounsbury v. McCormick, 
237 Mass. 328, 129 NE 598. 

N. J.—Seibert v. A. Goldstein Co., 
99 N. J. L, 200, 122 A 821. 

Wis.—Kastler v. “Dures}. LOL) Was. 
120, 210 NW 415. 

Ont.—Empey v. Thurston, 58 Ont. 
L. 168, 29 OntWN 228, [1926] 1 Dom 
LR 289. 

“Tt. is the duty of one who leaves 
a machine unattended in the public 
street to exercise such care as a 
person of ordinary prudence would 
exercise under the sive eee art. 


MOTOR VEHICLES 


Neither does 


be observed.?4 


iy 
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[§ 735] c. Governmental Regulations Generally. 
The right to leave motor vehicles standing in streets 
and highways 1s sometimes regulated and restricted 
by statutes or ie cae a which must, of course, 


[$ 736] d. Place of Stopping or Parking; Ob- 
struction of Highway—(1) In General. 
desires to stop his vehicle?®> or to leave it unat- 
tended?® on a street or highway is under a duty to 
see that he selects a suitable place?’ where his 
vehicle will not constitute an obstruction of the 
highway® or a source of danger to other users of 
the highway,”® and in case of parking, must observe 


One who 


regulations forbidding parking in certain places.%° 


American Express Co. vy. Terry, 
supra. 
[a] One who stops a service truck 


at an angle partly across the high- 
way for the purpose of assisting e 
wrecked automobile is bound to use 
ordinary care to prevent a collision 
with other cars. Kastler v. Tures, 
191 Wis, 120, 210 NW 415. 

[b] Impossibility of driving to the 
curb or sideline of the road does not 
justify the person in charge of a ve- 
hicle which has stopped out toward 
the center of a much traveled high- 
way in neglecting to take other pre- 
cautions to make sure that his vehi- 
cle does not constitute a source of 
danger to other travelers. Seibert v. 
A. Goldstein Co., 99 N. J. Li. 200, 122 
A 821. 

[c] Duty to warn approaching ve- 
hicle.—One who has stopped his car 
on a dark and foggy night on the 
paved portion of a highway, some 
distance from its right-hand border, 
and who hears another car approach- 
ing from the rear, is under the duty 
of giving an effective warning to the 
approaching vehicle and his failure 
to do so is negligence. Empey v. 
Thurston, 58 Ont. L. 168, 29 OntWN 
228, [1926] 1 DomLR 289. 

{d] Circumstances warranting find- 
ing of negligence.—Where the driver 
of a motor truck was compelled to 
stop his truck out toward the center 
of. a much traveled highway at night 
during a violent and blinding snow 
storm, and permitted it to remain 
there for about five minutes without 
sending his assistant back with a 
light to warn approaching vehicles, 
although he had an assistant avail- 
able for such purpose and the truck 
did not carry such a rear light as 
the statute required, and a vehicle 
approaching from behind ran _ into 
the truck, it was held that negligence 


of the driver of the truck was a ques- 


tion for the jury and that it was 
proper to refuse to direct a nonsuit 
in an action against the owner of 
the truck. Seibert v. A. Goldstein 
Co., 99 N. J. Li. 200, 122 A 821. 

23. See statutes and ordinances. 

{a] Statute inapplicable.—A stat- 
ute, providing that except when mak- 
ing absolutely necessary repairs no 
person shall park or leave a vehicle 
on any public highway in such man- 
ner as to interfere with the free pas- 
sage of other vehicles, and that in 
all cases there must be left a free 
and usable passage of at least eight- 
een feet so that vehicles going in 
opposite directions may pass without 
interference from any standing vehi- 
cle, applies to the parking of a car 
on the highway when not in use and 
does not apply to a service truck 
which has stopped at an angle across 
the road and is being prepared to 
hitch onto a wrecked automobile to 
haul it out of a ditch. Kastler v. 
Tures, 191 Wis. 120, 210 NW 415. 

24. See cases passim §§ 736-749. 


25. Haynes v. Doxie, 52 Cal. A. 
133, 198° P39. 
26. Spanko v. Spitalnick, 101 N. J.: 


L, 5, 127 A663; Tierney v. 


Riggs, 
(Wash.) 252 P 163. : 


27. See cases supra notes 25, 26; 
and infra notes 28—43. 

28. Cal.—Haynes v. Doxie, 52 Cal. 
A 433,198 B39. 

Ga.—Roberts v. Phillips, 35 Ga. A. 
743, 134 SE 837. 

N. Y.—Miess v. State, 202 NYS 343; 
Russell v. Kemp, 159 NYS 865. 

Tex.—Jones v. Sunshine Grocery, 
ete., (Civ. A.) 236 SW 614. 
pba Bre, v. Fisher, 58 Ont. L. 

[a] The duty to yield one half of 
the road to vehicles proceeding in 
the opposite direction (see supra 
§ 657) rests. upon the operator of a 
car which has stopped in the road as 
well as upon the operator of a mov- 
ing car. Roberts. v. Phillips, 35 Ga. 
A. 743, 134 SE 837. 

[b] To stop behind a motionless 
street car which is taking on or dis- 
charging passengers in a congested 
street where vehicles are parked 
against, the curb is not negligence 
as:matter of law. Conley v. Kansas 
City” R.:Co3-.(Mo. 2A.) 1259 “SW. 153 
{certiorari quashed State v. Trimble, 
(Mo.) 260 SW 746]. 

52 Cal. 


29. Haynes v. Doxie, ‘A, 


133, 198 P 39; Lipford v. General 
Road, etc., Constr. Co., 118 S. C. 358, 
110 SE 405. 

[a] Stop to place lights on vehi- 


cle.—It may constitute negligence for 
the operator of a motor truck, on a 
dark and rainy night, to stop his 
truck in the middle of the road for 
the purpose of placing lights on it. 


mee v. Doxie, 52 Cal. A, 133, 198 
P3895 } 
30. O’Brien v. Royce, 111 Or. 488, 


227 P 520; Tierney v. Riggs, (Wash:) 
252 P. 163. ‘ 

[a] Purpose ‘of regulation.—An 
ordinance prohibiting parking of an 
automobile within twenty feet of a 
hydrant ‘“‘was not for the protection 
of the traveling public. Its purpose 
was to keep the hydrant accessible 
for quick use in case of need.” 
Hence, violation of the ordinance did 
not preclude recovery for being run 
into by another automobile. Denson 
v. McDonald, 144 Minn.: 252, 258, 175 
NW 108. 

[b] It is negligence (1) to park 
an automobile at a place where park- 
ing is forbidden by ordinance. Tier- 
ney v. Riggs, (Wash.) 252 P 163. 
(2) It is negligence per se to park 
an automobile on the main traveled 
portion of the highway in violation 
of a statute prohibiting such parking 
except where the vehicle is so dis- 
abled that it cannot be moved. 
O’Brien v. Royce, 111 Or. 488, 227 P 
520. 

[c] Violation of regulation as con- 
curring cause of accident.—Where 
one parks his car on a steep grade 
at a place where parking is forbid- 
den by city ordinance, but takes 
proper precautions to prevent start- 


| ing of the car, and a.passing auto- 
| mobile strikes the rear of the parked 


car and sets it in motion so that it 
causes an injury, the negligence of 
the person in charge of the parked 
ear in parking at a forbidden place 
may be regarded. as .a. concurring 


1008 [42 C.J.] 


While local regulations in respect to wide streets or 
avenues sometimes provide for parking in the center 
of the street, leaving room for passage of other 
vehicles on either side,*+ the usual place for stopping 
or parking is at the side of the street or highway.*? 
Except on one-way streets,?* a vehicle should be 
stopped or parked on its own right-hand side of the 
street or highway in the direction in which it has 
been traveling,** although a temporary stop on the 
left-hand side of the street is not necessarily im- 
proper.*> The operator should place his car as much 
out of the line of travel as possible,*° as near as is 
reasonably practicable to the side of the highway," 
and off the main traveled portion of the highway 
Thus, where a highway 
consists of a paved central portion with unpaved 


when this may be done.*® 


cause of the injury. 
tle Chain, 
akaliv( 

[d] A temporary stop in the case 
of a car which has run out of gaso- 
line, until the operator can go to a 
service station and procure gasoline, 
is not a violation of an ordinance 
prohibiting parking where such stop 
is made. fHE§9lliott v. Seattle Chain, 
ete., Co.), OWash.) 251. P 117. 

fe] Emergency; conflict of regula- 
tions.— Where an ordinance prohibits 
parking in certain spaces, and an- 
other ordinance requires vehicles to 
draw up at the curb on the approach 
of fire apparatus, a driver is not neg- 
ligent where, on the approach of fire 
apparatus, he draws up to the curb 
at a place where parking is pro- 
hibited, which place is the only va- 
cant space in the immediate vicinity, 
as “the provisions of the ordinance 
requiring vehicles to get out of the 
way of fire apparatus, and proceed to 
the right hand curb.on the approach 
of fire apparatus would, of necessity 
in such cases, supplant the no-park- 
ing provision.” Hadley v. Arms, 136 
Wash. 632, 641, 241 P 26. 

31. See local ordinances. 

32. Haynes v. Doxie, 52 Cal. A. 
133, 198 P 39. See also cases infra 
notes 34-42. 

33. Position on highway in one- 
way streets see supra § 614. 

34. Campbell v. Model Steam Laun- 
dry, 190 N. C. 649, 130 SE 638; Empey 
v. Thurston, 58 Ont. L. 168, 29 Ont 
WN 228, [1926] 1 DomLR 289. 

[a] Stop on left side not contribu, 
tory negligence. — Where plaintiff 
stopped his vehicle on the left-hand 
side of the road to get gasoline and 
repair a puncture, and while the au- 
tomobile was in that position de- 
fendant in his automobile came up 
from the rear and struck it, plain- 
tiff was held not guilty of contribu- 
tory negligence precluding a recovery 
by him, because the statute required 
vehicles to keep entirely to the right 
of the center of the road and if de- 
fendant’s vehicle had been traveling 
along its right-hand side of the road 
in compliance with the statute the 
collision would not have occurred. 
Smoak v. Martin, 108 S. C. 472, 94 SH 
869. 

35. Bauhofer v. Crawford, 16 -Cal. 
AN676;/ 678). 117 P 93h sC‘the left iside 
of a street may be used by a truck 
to discharge its load, by a coach, 
buggy or automobile to allow passen- 
gers to alight, or as a matter of con- 
venience a funeral may be formed 
on that side of the street. So, the 
driver of a delivery wagon may use 
any portion of the street necessary 
for him in the performance of his 
business or employment’). 

36. Haynes v. Doxie, 52 Cal. A. 
133, 198 P 39; Colvin v. Auto Inter- 
urban Co., 132 Wash, 591, 232 P 365. 

37. 


Elliott v. Seat- 
etc NCO... @Washs) «251 P 


Empey v. Thurston, 58 Ont. L. | negligent.—W here 
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paved portion.*® 


289. 

838. Dare v. Boss, 111 Or. 190, 224 
P 646 (quot statute); Joseph v. 
Schwartz, 128 Wash. 634, 224 P 5; 


Comrie v. Fisher, 58 Ont. L. 228. 

[a] Construction of statute,—In 
construing a statute making it un- 
lawful for any person to leave any 
vehicle standing upon the main 
traveled portion of any highway “we 
must keep in mind the evil the leg- 
islature was aiming at. It knew that 
an automobile standing on the main 
traveled portion of the highway was 
more or less dangerous to traffic. 
That danger would exist to the same 
extent whether the driver remained 
with the car or left it there alone. 
The purpose was to prohibit auto- 
mobiles from standing on the high- 
way. Keeping this purpose in view, 
the construction given by both of the 
parties hereto is substantially right; 
that is, that drivers must not suffer 
their automobiles to stand on the 
main traveled portion of the road 
whether they stay with them or not. 
Nor will such a reading of the stat- 
ute make it unlawful to stop an auto- 
mobile even for an instant or for any 
purpose on,any portion of the high- 
way, unless it is ‘so disabled as to 
prohibit the moving’ of it. We know 
that on many of our highways one 
would be required to run his automo- 
bile mile upon mile before a place 
could be found where the machine 
could be entirely removed from the 
pavement. The statute must be given 
a reasonable and workable construc- 
tion. If there is proper excuse or 
necessity for stopping the car, it will 
be sufficient if a reasonable effort 
be made to get it entirely off the 
main traveled portion of the road, or 
as nearly so as the circumstances 
will permit.’’ Colvin v. Auto Inter- 
urban Co., 182 Wash. 591, 597, 232 P 
365, 368. 

[b] Regulation inapplicable to 
city streets.—It is very doubtful 
whether a statute making it unlaw- 
ful to leave any vehicle standing on 
the ‘‘main traveled portion of any 
highway” applies to a city street, as 
so to construe it would make all 
parking on streets unlawful and take 
away the right of local authorities to 
regulate and permit parking. Joseph 
v. Schwartz, 128 Wash. 634, 224 P 5. 

39. See Empey v. Thurston, 29 Ont 
WN 228, 229, [1926] 1 DomLR 289 
(“It was negligent to stop and leave 
his car upon the pavement so far 
out from the right boundary that a 
person could walk along the pave- 
ment on that side, for 10 or 15 min- 
utes—he should have moved it as far 
over to the right as it could be safely 
placed’). 

40. Russell v. Kemp, 159 NYS 865. 


41. See statutes and ordinances, 
42. See statutes and ordinances. 
{a] Diagonal parking prima facie 


the statute re- 


168, 29 OntWN 228, [1926] 1 DomLR! quires that a vehicle stopped paral- 


te oS 


[§§ 736-737 


strips on either side, he should ordinarily place his 
vehicle on the unpaved portion and outside of the 


In city streets parking should be as near to the 
right-hand curb as is reasonably practicable,*® this 
duty being very generally imposed by express regu- 
lations*! some of which require in terms that the 
right-hand wheels of the vehicle shall not be more 
than a specified distance from the curb.*? 

Leaving a motor vehicle on street car tracks un- 
attended has been held to be such negligence as 
would render the person in charge of the vehicle 
liable to a person on the highway who was struck 
and injured by such vehicle when it was set in mo- 
tion by being run into by a street car.*? 

[§ 737] (2) Stop for Repairs. 


Where a motor 


lel to the curb shall stop as near to 
the curb as practicable with both 
front and rear wheels not more than 
six inches from the curb, to park 
diagonally with the right front wheel 
substantially next to the curb and 
the right rear wheel about three 
feet from the curb is prima facie 
negligence resulting in liability for 
injury to a passenger in another 
automobile which collided with the 
automobile so parked. Morton vy. 
Meyer, 218 App. Div. 216, 218 NYS 1. 

{b] Emergency within exception 
in ordinance.—Under a municipal or- 
dinance requiring standing vehicles 
to be not more than two feet distant 
from the cule, except in emergency, 
where plaintiff, driving his buggy up 
to the curb, had a space of only 
twenty-two feet in which to stand his 
vehicle, owing to other standing ve- 
hicles, and intended to alight and 
move the wheels of the buggy over 
to the curb, there was such an emer- 
gency that, in an action for injuries 
when his buggy was struck by de- 
fendant’s automobile, it was proper 
to refuse an instruction that plaintiff 
was guilty of negligence if any 
wheel on the curb side was more than 
two feet from. the curb. Collins vy. 
Marsh, 176 Cal. 639, 169 P 389. 

43. Keiper v. Pacific Gas, etc., Co., 
386 Cal. A. 362, 172 P 180. 5 

[a] Reason for rule—‘‘We are 
unable to reconcile with a rational 
view of the facts pleaded and proved 
the position of the appellant that, 
although it was negligence on his 
part to leave his machine standing on 
the street-car tracks, such negligence 
ceased when the street-car jammed 
into the automobile. We cannot con- 
ceive how the proposition can logi- 
cally be worked out. If it was negli- 
gence to leave and allow the auto- 
mobile to remain standing on the 
street-car tracks in, the first in- 
stance, upon what logical hypothesis 
may it be said that that negligence - 
did not continue until the accident 
and injury which the collision of 
the car with the automobile pro- 
duced? It is true that ‘the automo- 
bile was inert in the position where 
it stood,’ and was itself, as it stood 
on the tracks, ‘incapable of produc- 
ing or even contributing to the hap- 
pening of the accident to the plain- 
tiff, as counsel assert; but, with no 
design to be facetious, we remark 
that that argument implies that we 
are dealing here with the machine 
itself, and not with the act of the 
appellant in placing it where he had 
no right to place it, and allowing it 
to remain standing and where, as so 
standing, it was in a position to do 
harm. Indeed, one of the difficulties 
with which appellant is beset in this 
case, and which he was required to 
overcome if he would show himself 
legally immune from responsibility 
for the damage, lay in the very fact 
that the machine was allowed by him 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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ae 


§§ 737-738] 


vehicle, although in need of examination or repairs, 
is able to proceed safely under its own power to the 
side of the highway** the operator, in making a stop 
for repairs, is under the same duties with respect to 
the selection of a suitable place as would rest upon 
him in the ease of a stop for any other purpose.*® 
It has been held, howéver, that an operator may use 
the left-hand side. of the road for the purpose of 
repairing his car if he does not thereby unreason- 
ably interfere with other users of the highway.*® 

Where a vehicle 
becomes disabled so that it is impossible or imprac- 
ticable to move it to such a position on the highway 
as would be proper in a case of ordinary stopping 


[§ 738] (8) Disabled Vehicle. 


to remain inert and unattended by a 
driver or any other person capable of 
removing it from the position of 
danger in which it had been care- 
lessly placed and left by the appel- 
lant. It is, of course, obviously true, 
as counsel declare, that but for the 
negligence of the ‘defendant Electric 
Company the accident and its disas- 
trous result would not have happened. 
But it is equally obvious that the 
damage suffered by the plaintiff 
would not have been produced but for 
the negligence of the appellant. 
Thus it is clear that the case as pre- 
sented is essentially and peculiarly 
one where the injury complained of 
was produced by the concurrence of 
two separate, distinct, and independ- 
ent acts of negligence on the part of 
two separate and different persons. 
In other words, it is a case where 
the injury could not and would not 
have been produced by the act only 
of one of the two tort-feasors. In 
fact, quite obviously, the act of the 
Electric Company could not have oc- 
curred but for the previous act of 
negligence of the appellant. It re- 
quired the two separate and distinct 
acts, operating simultaneously and 
concurrently, to produce the damage. 
Hence, it cannot logically be said that 
the negligence of the appellant was 
not ‘an active, continuous, contribut- 
ing cause, and, therefore, at least a 
necessary element of the proximate 
cause of the injury.’’ Keiper v. Pa- 
cific Gas, etc., Co., 36 Cal. v% 362, 365, 


172 P 180. 

44. Disabled vehicle see infra 
§ 738. 

45. Mitsuda v. Isbell, 71 Cal. A. 


221, 234 P 928 (under statute, vehicle 
must not stand on main traveled por- 
tion of highway); Dare v. Boss, 111 
Or. 190, 198, 224 P 646, 648. 

“Jf it should have appeared to the 
jury that he could have moved the 
car safely he would have been guilty 
of contributory negligence in failing 
to do so.” Dare y. Boss, supra. 

46. Schacht v. Quick, 178 Wis, 330, 
190 NW 87, 25 ALR 130. 

[a] Illustration.—Where the oper- 


'ator of a motor vehicle was driving 


along a road which was graveled for 
a width of about sixteen feet and 
stopped near the left-hand edge of 
the traveled portion for the purpose 
of examining or repairing the engine 
of his car, and while his car stood 
there there was from eight to ten 
feet in width of the graveled road 
on the right of his car available for 
the passage of other vehicles, his act 
in stopping at such place was not 
necessarily negligence, for “A trav- 
eler has the right to make reasonable 
use of the highway for the examina- 
tion or repairs of his car while travel- 
ing, and he is not confined to the 
right-hand side of the road. He may 
use the left-hand side if he does not, 
thereby unreasonably interfere with 
others.” Schacht v. Quick, 178 Wis. 
330, 332, 190 NW 87, 25 ALR 130. 

47, Albertson y. Ansbacher, 102: 


[42° ©.’ 3.—64]"* ~ 
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Misc. 527, 169 NYS 188; Dare v. Boss, 
111 Or. 190, 224 P 646; Colvin v. Auto 
Interurban Co., 132 Wash.-591, 232 P 
365; Bergenthal v. State’ Garage, etc., 
Co., 179 Wis, 42, 190 NW 901. 

[a] Twelve feet from curb.—It is 
not negligence as a matter of law to 
leave a disabled motor truck, prop- 
erly lighted, standing ona pavement 
of a main street about twelve feb 
from the curb, awaiting repairs, fr co 
3:00) Pe ME until nearly midnight. 
Bergenthal v. State Garage, etc., Co., 
179 Wis. 42, 190 NW 901. 

[b] Reasonable effort to move ve- 
hicle sufficient.—A statute making it 
unlawful for any person to leave 
any vehicle standing on the main 
traveled portion of any highway, ex- 
cepting vehicles so disabled as to 
prohibit their being moved, means 
that if there is proper excuse or ne- 
cessity for stopping the car, it will 
be sufficient if a reasonable effort 
be made to get it entirely off the 
main traveled portion, or as nearly 
so as circumstances will permit. 
Colvin v. Auto Interurban Co., 132 
Wash. 591, 232 P 365. 

{c] Chain broken and wound 
around axle.—It is not negligence to 
stop an automobile some feet from 
the right-hand curb where the cause 
of the stoppage is that a chain on 
one of the rear wheels has broken 
and wound itself around the axle so 
that the car cannot be moved until 
the chain is unwound. Albertson v. 
Ansbacher, 102 Mise. 527, 169 NYS 


188. 

Danger in attempting re- 
moval; effect of statute.—A statute 
prohibiting parking on the main trav- 
eled portion of highways, but con- 
taining a proviso that it shall not 
apply to any vehicle so disabled as 
to prohibit the moving of the same 
does not “require a person to incur 
any chances of any serious injury by 
removal of a disabled car; but in 
such case, if the testimony indicates 
that such removal would incur dan- 
ger to the person occupying the car, 
there is no hard and fast rule requir- 
ing him to take such chances. The 
‘rule of reason’ applies here, and... 
unless the testimony is uncontra- 
dicted the court should not hold that 
stopping to repair a temporary dis- 
ability is contributory negligence as 
a matter of law; and especially is 
this true in a case where it appears 
from the-plaintiff’s evidence that the 
party injured had left ample room 
to pass and by his lights had given 
ample warning so that there could 


be no plausible excuse for running 
intoemnim: “Darel. Bosse LiL Or: 
190, 197, 224 P 646. 

48. Dare v. Boss, supra. 

49. See infra §§ 743-748. 

50. Mitsuda v. Isbell, 71 Cal. A. 


APA ie PRY te Le) LEEKS 
{a] Effect of statute.—A statute 


permitting a vehicle so disabled that: 


it is impracticable to remove it to 
be left standing on the main trav- 
eled portion of a highway until re- 
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or parking, it is not negligence per se to permit it 
to stand out toward the center of the highway,** 
provided proper precautions are taken in other re- 
spects*® such as lights at night,4® and the vehicle is 
not left on the main traveled portion of the highway 
for an unreasonable length of time,°° and the neces- 
sary work of repair is done with reasonable care to 
subject other users of the highway to no unreason- 
able inconvenience or unnecessary peril.®? 
though the person in charge of a disabled car may 
be negligent in abandoning it out toward the middle 
of a highway when it becomes disabled, such act 
does not necessarily amount to a willful obstruction 
of the highway.°? 


Even 


pairs are made ‘must be given a con- 
struction conformable to reason and 
common sense. If the language of 
the section were to be accepted with- 
out qualification there would be no 
limit of the time during which the 
highways of the state might be used 
for the purpose of repairing a vehicle 
getting out of order while being 
driven over such highways. What 
the section evidently means, or was 
intended to mean, is that where some 
essential part of the mechanical con- 
trivances of a vehicle, while being 
driven over a highway, gets so out 
of repair as to render it incapable of 
performing its work, with the result 
that such vehicle cannot be moved by 
the usual method of moving iit, then, 
if it be practicable to remedy the 
difficulty within a reasonable time, 
the vehicle may be allowed to stand 
on the highway until the defect or 
injury is corrected.” Mitsuda v. 
Isbell, 71 Cal. A, 221, 238, 234 P 928. 

51. Mitsuda v. Isbell, supra. 

[a] Effect of statute—A statute 
permitting a vehicle so disabled that 
it is impracticable to remove it to 
be left standing on the main trav- 
eled portion of a highway until re- 
pairs are made “‘clearly contemplates 
that the use of the highway for that 
purpose must be with as little in- 
convenience and hazard to others 
legitimately using it as is practica- 
bly possible. And, unless upon the 
face of the testimony it can justly be 
declared that the time employed in 
making the repair was reasonable, 
considering all the conditions and cir- 
cumstances, and that the manner of 
the use of the highway for that pur- 
pose entailed no unreasonable incon- 
venience or no such added peril to 
the traveling public as could not be 
overcome by the exercise of reason- 
able care, then the determination of 
all those matters would be with the 
jury or the court, where, as here, the 
decision of the questions of fact is 
committed to the latter.’’ Mitsuda v. 
Isbell, 71 Cal. A, 221, 234;'234 P 928. 

52. Jones vy. Sunshine Grocery, 
etc., (Tex. Civ. A.) 236 SW 614. 

{a] TIllustration.—Defendant’s au- 
tomobile was being driven along a 
city street when some character of 
defect in the machinery developed 
which prevented the automobile from 
operating and as a result the driver 
could proceed no further. The driver 
pushed the car as far as he could 
toward the side of the road and got 
it two and a half feet distant from 
the middle of the road, but was un- 
able to move it further out of the 
road because of a mound in the road 
caused by the laying of some kind 
of pipe. The car remained in that 


‘position without lights from some 


time in the evening until about mid- 
night when the car was repaired and 
moved. The driver claimed that he 
returned to the car as soon as he 
could obtain repairs. It was held 
that, although these facts were prob- 
ably sufficient to warrant a finding of 


L 


1010 [42 C.J.) 


[§ 739] e. Position of Vehicle. 


plicable to wide streets or avenues sometimes require 
that vehicles parked in the center of the street shall 
be placed at right angles to the line of travel on the 
street®? or that vehicles parked at the curb shall be 
either at a right angle or at an acute angle to the 
line of. travel;°* but in the absence of any such 
regulations, or in places to which such regulations 
are not applicable, the general rule is that vehicles 
should be parked parallel to the curb or side of the 


highway.°° 


[§ 740] f. Precautions against Starting of Vehicle 
It is incumbent upon one who 
leaves his motor vehicle standing unattended on a 
street or highway to take reasonable precautions 
against the vehicle starting of its own accord.®*® 
This duty ordinarily requires that the engine be 
stopped®’ or, in case of an electric vehicle,’ the 
power shut off,°8 and that the brakes be set.5® Where 


—(1) In General. 


negligence, the obstruction of the 
highway was not willful or such as 
to constitute a violation of a statute 
inhibiting obstruction of public high- 
ways. Jones vy. Sunshine Grocery, 
etce., (Tex. Civ. A.) 236 SW 614. 


53. See statutes and ordinances, 
54. See statutes and ordinances. 
55. Morton v. Meyer, 218 App. Div. 


216, 218 NYS 1. 


56.. La.—Globe Indemn. Co. v. 
Quesenberry, 1 Ia. A. 364. 
Md.—American Express Co. _ v. 


Terry, 126 Md. 254, 94 A 1026, Ann 
Cas1917C 650. 

Mass.—-Dorne v, Adams, 243 Mass. 
438, 1387 -NE 650; Zandan v. Radner, 
242 Mass. 503, 136 NE 387. 

Mich.—Fuller v. Magatti, 231 Mich. 
213, 203 NW 868; Jackson v. Mills 
Baking Co., 221 Mich, 64, 190 NW 
740, 26 ALR 906. 

Mo.—Vaughn y. Meier, 246 SW 279. 

N, J.—Spanko vy. Spitalnick, 101 N. 
Ise 655 L272 Aj 663, 

N. Y.—Maloney v. Kaplan, 233 N. Y. 
426, 1385 NE 838, 26 ALR 909; Kaplan 
v. Shults Bread Co., 212 App. Div. 
110, 208 NYS 118; Teich v. Ruppert, 
201. , App: ).Div..; 682, 194 NYS, 645; 
Lazarowitz v. Levy, 194 App. Div. 
400, 185 NYS 359; Lee v. Van Buren, 
etc., Bill Posting Co., 190 App. Div. 
742, 180 NYS 295; Berman vy. Shultz, 


40 Mise. 212, 81 NYS 647; Pesaty 
v. James A. Hearn, etc. Inc., 202 
NYS 264; Frashella v. Taylor, .157 
NYS .881; Sorrusca v,. Hobson, 155 


NYS 364; Keber v. Central Brewing 
Co., 150 NYS 986; Berman v. Schultz, 
84 NYS 292. 

Pa.—Henderson v. Horner, 287 Pa. 
298, 185 A 203; Rhad wv. Duquesne 
Light Co., 255, Pa. 409, 100 A 262, 
LRA1917D 864; Helfrich v. Gurnari, 
78 Pa, Super. 449. 

R. I.—Kelly v. Davis, 135 A 602. 

Wash.—BEiliott v. Seattle Chain, 
ete., Co., 251 P 117; Kolbe v. Public 
Market Delivery, et¢., 130 Wash. 302, 
226 P 1021; Oberg v. Berg, 90 Wash. 
435, 156 P 391. 

Eng.—Parker v. Miller, 42 T. L. R. 
408. 

pat amcott View Dilpii paints sala, 
513. 

“The duty of the driver of such a 
vehicle, when he leaves it unattended 
in the street, is to be careful to 
have it so secured that it will not 
start up except by the intervention 
of some external cause not to be 
anticipated or guarded against.” 
Maloney v. Kaplan, 233 N. Y. 426, 
428, 185 NE 838, 26 ALR 909. 

[a] More than ordinary care in 
respect to leaving a motor truck un- 
attended is shown by shutting off 
the power until the engine is dead, 
putting on the brakes, turning the 
front wheels into the curb, and shut- 
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Regulations ap- 


Pa 
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the vehicle is left on an incline or grade, due care 
may require further that the car be placed in such 
position that it cannot roll,°° which is usually 
effected by turning the front wheels into such a 
position that if the vehicle should start to move it 
would immediately encounter an obstruction suffi- 
cient to stop its movement.** 
left standing at a place where heavy vehicles may 
reasonably be expected to pass and in so doing cause 
vibration, this fact should be taken into considera- 


Where a vehicle is 


tion in providing against starting of the standing 


vehicle.®? 


would not have 


ting the gates of the truck. Pesaty 
Weaaties A. Hearn, etc., Inc., 202 NYS 

{b] The analogy to leaving a 
horse standing in a highway is not 
perfect. ‘“‘A horse will not roll down 
hill and a car will not take fright 
or exercise volition.” Maloney v. 
Kaplan, 233 N. Y. 426, 429, 135 NE 
838, 26 ALR 909. 

[ce] 
tion switch of a standing automobile 
is not negligence as matter of law. 
“Merely turning on the _ ignition 
switch would not set the automobile 
in motion. Other acts requiring 
some knowledge of the mechanical 
operation of this particular make of 
automobile were necessary to start 
it in motion.’”’ Kelly v. Davis, (R. I.) 
135 A 602, 603. 

57. Kennedy v. Hedberg, 159 Minn. 
76, 198 NW 3802 (statute prohibiting 
leaving motor vehicle standing on 
street unattended with motor run- 
ning); Spanko v. Spitalnick, 101 N. J. 
L. 5, 127 A 663; Maloney v. Kaplan, 
233 N Y. 426, 135 NE 838, 26 ALR 
909; Kaplan v. Shults Bread Co., 
212 App. Div. 110, 208 NYS 118. 

[a] Negligence a question for 
jury.—-Where defendant left his au- 
tomobile unattended, standing on a 
street at a point where there was 
considerable down grade, and shortly 
thereafter the car started down the 
street unattended, gained considerable 
momentum, and ran into the plain- 
tiff, and the evidence was conflicting 
whether the automobile was so left 
with the engine running, the question 
of the defendant’s negligence was for 
the jury, it not appearing that the 
automobile was started by a meddler. 
Spanko v. Spitalnick, 101 N. J. L. 5, 
127 A 663, 

58. American Express Co. Vv. 
Terry, 126 Md. 254, 94 A 1026, Ann 
Cas1917C 650; Jackson v. Mills Bak- 


ing Co., 221 Mich, 64, 190 NW 740, 
26 ALR 906. 
59. Md.—American Express Co, v. 


Terry, 126 Md. 254, 94 A 1026, Ann 
Cas1917C 650. 

Mich.—Jackson v. Mills Baking Co., 
ae Mich. 64, 190 NW 740, 26 ALR 

N. Y.—Maloney v. Kaplan, 233 N. 
Y,, 426,. 135 NE 838, 26 ALR, 909; 
Kaplan v. Shults Bread Co., 212 App. 
Div. 110, 208 NYS 118. 

Pa.—Henderson y. Horner, 287 Pa. 


298, 135 A 203; Rhad v. Duquesne 
Light Co., 255 Pa. 409, 100 A 262, 
LRA1917D 864, 

Wash.—Oberg vy. Berg, 90 Wash. 


AGS, GEG Me eel 

Duty to provide adequate brakes 
see supra § 600. 

60. Maloney v. Kaplan, 233 N. Y. 


426, 135 NE 838, 26 ALR 909; Keber. 


Leaving the key in the igni-' 


Governmental regulations with respect to 
the mode of securing standing vehicles must of 
course be obeyed.®* 
vehicle omits proper precautions he is guilty of 
negligence,** resulting in liability for any injury 
which may result from the vehicle starting of its 
own accord,®* or as the result of some event. which 


If the person in charge of the 


occurred but for his omission of 


v. Central Brewing Co., 150 NYS 986; 
Parker v. Miller, 42 T, L, R. 408. 

61. Vaughn v. Meier, (Mo.) 246 
SW 279; Maloney v. Kaplan, 233 N. 
¥..,.426,/ 135 -NE) 838° 26, ALR 2909. 
Kaplan v. Shults Bread Co., 212 App. 
Div. 110, 208 NYS 118; Oberg v. Berg, 
90 Wash, 435, 156 P 391. 

(Mo.) 246 


62. Vaughn v. Meier, 
SW 279. 

La] Start caused by vibration on 
passage of fire truck.—The fact that 
a car which was parked by its owner 
on a steep grade was subsequently 
started in motion by the vibration 
caused by a passing fire truck is 
sufficient to show negligence in park- 
ing of the car, since the owner should 
have reasonably anticipated the pass- 
ing of heavy vehicles, even though 
the car remained stationary for three 
quarters of an hour before it started, 
especially where the wheels were not 
turned toward the curb. Vaughn v. 
Meier, (Mo.) 246 SW 279. 

' 63. Squires v. Brooks, 44 App. (D. 
C.). 320; Blais v;"B.  L.* Lortie, Litas 
63 Que. Super. 63. 

64. American Express Co. v. Terry, 

126 Md. 254, 94 A 1026, AnnCas1917C 


650; . Helfrich. v..) Gurnari;s 78 Pas 
Super. 449. 
[a] Accident warranting finding 


of negligence.—Proof that defendant 
parked his automobile in the street, 
and three minutes later found that 
it had moved about two hundred feet 
slightly. upgrade, and pinned plain- 
tiff against a telephone pole, is suffi- 
cient to warrant an inference by the 
jury, that the accident occurred 
through defendant’s negligence un- 
less he produces evidence, which is 
believed by the jury, that explains 
the accident. Helfrich y. Gurnari, 78 
Pa. Super. 449. 

[b] Facts precluding theory of 
interference.—Where the facts of the 
case preclude the theory that the, 
vehicle was started because of the 
intervening act of some third per- 
son, and had the machine been in 
good order, the current turned off, 
and the brake properly applied, it is 
difficult to see how it could have been 
found running down the street, the 
fact that it was so found running 
down the street affords reasonable 
evidence of negligence on the part of 
the driver. American Express Co. v. 
Terry, 126 Md. 254, 94 A 1026, Ann 
Cas1917C 650. 

65. Md.—American Express Co. v. 
Terry, supra, 

Mass.—Dorne v. Adams, 243 Mass. 
438, 1387 NE 650; Zandan v. Radner, 
242 Mass. 508, 136 NE 387. 

Mo.—Vaughn v. Meier, 246 SW 279. 

N. J.—Spanko v. Spitalnick, 101 N. 
J. Luge L2GEA sos. 

N. Y.—Maloney v. Kaplan, 233 N. Y. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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such precautions.®® 


the vehicle.*° 


426, 135 NE 838, 26 ALR 909; Teich 
v. Ruppert, 201 App. Div. 682,, 194 


NYS 645. 
Pa.—Helfrich v. Gurnari, 78 Pa. 
Super. 449. 


Wash.—Oberg v. Berg, 
435, 156 P.391. 

Que.—Blais v. P. L. Lortie, 
63 Que. Super. 63. 

“The general rule is that a person 
who leaves an automobile in a public 
street unattended is under a duty to 
exercise such care in doing so as a 
person of ordinary prudence would 
exercise in the circumstances. Fail- 
ure to exercise such care, whereby 
the machine without any interfering 
willful act of another, but by force 
of gravity or some other cause rea- 
sonably to be anticipated or guarded 
against, gets under way and inflicts 
injury, renders such person liable 
therefor in an action for damages.” 
Spanko v. Spitalnick, 101 N. J. L. 5, 
127 A 663. 

66. Spanko v. Spitalnick, 
Maloney v. Kaplan, 233 N. Y. 
429, 135 NE 838, 26 ALR 909. 

“Tf one is negligent in leaving a 


90 Wash. 
Ltd, 


supra; 
426, 


motor vehicle improperly secured; if 


as a result thereof and in immedi- 
ate sequence therewith some other 
event occurs which would not have 
occurred except for such negligence, 
and if injury follows, such a one is 
responsible, even though the negli- 
gent act comes first in order of time.” 
Maloney v. Kaplan, supra. 


67. Globe Indemn. Co. v. Quesen- 
berry, 1 La. A. 364. 
{a] Where an automobile sud- 


denly rolls downhill, causing damage, 
the person who left it standing is not 
liable if he was guilty of no negli- 
gence in leaving it. Globe Indemn. 
Co. v. Quesenberry, 1 La, A. 364. 

68. See supra § 740. 

69. Jackson v. Mills Baking Co., 
221 Mich. 64, 190 NW 740, 26 ALR 
906; Vincent v. Crandall, ete., Co., 
131 App. Div. 200, 115 NYS 600; 
Keber v. Central Brewing Co., 150 
NYS 986; Berman v. Schultz, 84 NYS 


292; Kelly v. Davis, (R. I.) 185 A 
602; Oberg v. Berg, 90 Wash. 435, 156 
P 391. 

[a] Failure to remove switch 


plug.—Where the driver of an elec- 
tric truck delivering bakery products 
stopped in front of a customer’s 
house and: left the car standing for 
a few moments with the power shut 
off and the brakes set while he car- 
ried the purchases to the house, and 
children who had never meddled with 
the car started it after being warned 
away, with the result that one of 
them was injured, the driver was not 
negligent in failing to remove the 
switch plug. Jackson v. Mills Baking 


Co., 221 Mich. 64, 190 NW 740, 26 
ALR 906. 
[b] Leaving switch key in car.— 


The owner of an automobile left 
parked in the street with the switch 
turned off, the emergency brake set, 
and the wheels turned to the curb is 


If, however, the person in 
charge has taken reasonable precautions against 
starting of the vehicle he is not liahle for an injury 
caused by its starting as a result of some unusual 
occurrence or condition which he should not reason- 
ably have anticipated or foreseen.*? 

[§ 741] (2) Starting through Human Agency. 
One who leaves a motor vehicle unattended on the 
highway after taking proper precautions against its 
starting of its own accord®’ is not under a further 
duty to make it impossible for the vehicle to be 
.started through human interference, at least in 
the absence of any unusual circumstances which 
should reasonably suggest the need of special pre- 
cautions to guard against probable interference with 
Accordingly, an operator who has 
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left his vehicle unattended is not liable where the 
vehicle is caused to start by the interference or act 
of an unauthorized third person,’! as in case such a 
person starts the engine,’? turns on the power,’* 
or releases the brakes,’* because in such ease the 


act which set the vehicle in motion is the proximate 


diately brought 


in. 


not liable for injuries caused. by the 
automobile after having been started 
by boys, although the switch key 
was left in the car. Kaplan v. Shults 
Bread Co., 212 App. Div. 110, 208 NYS 


118. 3 
70. Maloney v. Kaplan, 233 N. Y. 
426, 135 NE 838, 26 ALR 909; Lee 


v. an Buren, etc., Bill Posting Co., 
190 App. Div. 742, 180 NYS 295. 

71. Jackson v. Mills Baking Co., 
221 Mich. 64, 190 NW 740, 26 ALR 
906; Kaplan v. Shults Bread Co., 212 
App. Div. 110, 208 NYS 118; Lazaro- 
witz v. Levy, 194 App. Div. 400, 185 
NYS 359; Vincent v. Crandall, etc., 
Co., 181 App. Div, 200, 202, 115 NYS 
600 [quot Cyc]; Berman v. Schultz, 
40 Mise. 212, 81 NYS 647; Pesaty 
v. James A, Hearn, etc., Inc., 202 NYS 


264; Frashella v. Taylor, 157 NYS 
881; Sorrusca v. Hobson, °155 NYS 
364; Keber v. Central Brewing Co., 


150 NYS 986; Berman v. Schultz, 84 
NYS 292; Rhad v. Duquesne Light 
Co., 255 Pa. 409, 100 A 262, LRAI917D 
864; Scott v. Philip, 52 Ont. L. 513. 

“The driver of a motor vehicle who 
has set his brake, turned off his en- 
gine and turned the front wheels to 
the curb, or otherwise stopped it 
securely in the circumstances, is not 
chargeable with the act of boys or 
others who willfully start the car 
and thereby cause injury.’ Maloney 
v. Kaplan, 233 N. Y. 426, 428, 1835 NE 
838, 26 ALR 909, : 

{a] Small boys.—Where the car is 
started by the willful act of small 
boys, who jump on it in the driver’s 
temporary absence, there is no negli- 
gence for which the owner is liable, 
for one is not bound to provide 
against the act of willful wrong- 
doers, although the wrongdoers are 
small boys. Frashella v. Taylor, 157 
NYS 881. 

{b] Res ipsa loquitur doctrine in- 
applicable.—Where, in an action for 
damages to plaintiff's house by an 
auto truck running into it, the un- 
disputed evidence showed that the 
truck came down the street on a 
steep incline and ran over the side- 
walk into the house and that no 
chauffeur was on the truck at the 
time, but none of plaintiff's witnesses 
saw the truck when it started, and 
the chauffeur testified that he so ar- 
ranged the brakes, steering wheel, 
and controller that the truck could 
not run downhill without outside 
interference, and a boy testified that, 
he and another boy changed the ar- 
rangements, plaintiff could not rely 
on the rule of res ipsa loquitur, and 
a verdict for him was not warranted, 
because of failure to prove that the 
truck ran downhill of its own weight, 
or that no one interfered with it 
while in the position in which it was 
left. Keber v. Central Brewing Co., 
150 NYS 986. 

72. See Maloney v. Kaplan, 233 N. 
Y, 426, 135 NE 838, 26 ALR 909 
(quoted supra note.71). 

73. Jackson v. Mills Baking Co., 


cause of any resulting injury.7® 
leaves an automobile in the street without taking 
proper precautions against its starting while he is 
away from it may be liable for accidents imme- 


However, one who 


about by such neglect, although 


some unauthorized person actually starts the ear.*¢ 

Unauthorized starting of car by person left there- 
A statute, providing that a motor vehicle shall 
not be permitted to remain standing on the street 
unattended with the motor running,’” does not give 


221 Mich. 64, 190 NW 740, 26 ALR 
906; Vincent v. Crandall, ete., Co., 
131 App. Div. 200, 115 NYS 600; Ber- 
ics v. Schultz, 40 Misc. 212, 81 NYS 

{a] MTllustration.— Where defend- 
ant’s chauffeur left defendant’s elec- 
tric motor truck standing in the 
street for ten or fifteen minutes 
while delivering goods in the course 
of his duties, after disconnecting the 
power from the machine, shutting it 
off from the batteries in the usual 
way, and setting the brakes, but some 
boys turned on the power in the ab- 
sence of the chauffeur and the truck 
ran into plaintiff's drug store with 
the brakes still on, defendant was 
not liable, because the leaving of the 
machine in the street was not negli- 
gence. Vincent v. Crandall, etc., Co., 
131 App. Div. 200, 115 NYS 600. 

74  Rhad v. Duquesne Light Co., 


ane Pa. 409, 100 A 262, LRA1917D 
64. 
[a] Brake released by rattling.— 


Where defendant’s chauffeur set the 
brakes and left the car standing at 
a curb on a down grade, and a boy 
rattled the brake releasing it, so that 
the car started down grade and 
struck plaintiff, defendant was not 
liable. Rhad v. Duquesne Light Co., 
a Pa. 409, 100 A 262, LRA1917D 

75. Jackson v. Mills Baking Co., 
221 Mich. 64, 190 NW 740, 26 ALR 
906; Vincent v. Crandall, etce., Co., 
131 App, Div. 200, 115 NYS 600; Ber- 
man v. Schultz, 84 NYS 292; Rhad v. 
Duquesne Light Co., 255 Pa. 409, 100: 
A 262, LRA1917D 864. 

76. Maloney v. Kaplan, 238 N. Y. 
426, 429, 135 NE 838, 26 ALR 909 
(“the driver of an automobile who 
leaves it in the street without prop- 
erly securing it may be liable for 
accidents immediately brought about 
by his negligence, although others 
may start the car’’). 

77. See statutory provisions. 

[a] Purpose of statute —‘As we 
read the statute, this iS what the 
legislature had in mind: When a car 
is left on the street with no one in 
charge of it and without stopping the 
motor, children or other intermed- 
dlers may get into the car, set it in 
motion, and inflict injury upon other 
persons or their property. There is: 
also a possibility that a car may. be 
set in motion without the interven- 
tion of any human agency,:‘if it is 
unattended and the motor is running. 
So long as the car is stationary, no 
one is endangered by the running of 
the motor. Possibly when the stat-— 
ute was first enacted the legislature 
had in mind the fact that horses 
had not become accustomed to auto- 
mobiles and that the noises of the 
motors in use in those days were. 
likely to frighten them. AS we con- 
strue the statute, it requires some-. 
one to be in attendance to guard 
against the possibility of the move- 
ment of the car and perhaps to stop 
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a person whom the driver leaves in his car any 
authority to move the car,’® and where such person 
has no such authority from the driver, the act of the 
driver in leaving the motor running is not a proxi- 
mate cause of an injury resulting from the person 
who is left in the car attempting to move it.’® 

Where an unauthorized person appropriates a car 
for his own use and drives it away from the place 
where the owner left it standing, the owner is not 
liable for an injury caused by such person while 
so unlawfully using the car, although he violated a 
police regulation by leaving his car on the street 
unlocked and unattended.®° 

[§ 742] (3) Attempt by Third Person To Stop 
Moving Vehicle. Where the person in charge of a 
vehicle has left it unattended without taking proper 
precautions against its starting, and it begins to 
move because of the lack of such precaution, the 
person in charge is not relieved of liability for an 
injury done by the moving car because, after it had 
started to move but before the accident, a third 
person, not having control of the car, intervened in 
an attempt to stop it,8t even though the result of 
such person’s efforts was to deflect the car from the 
course which it otherwise would have taken and the 
the motor if the situation mentioned 
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the proximate cause. 


[§§ 741-144 


accident might not have happened but for such 
deflection,®? for under such cireumstances the act of 
the third person,is not a new and independent force 
which breaks the causal connection between the 
original negligence and the injury.** 

[§ 743] g. Lights—(1) In General. It is generally 
considered that one who leaves a motor vehicle un- 
attended on a street or highway at night is under a 
duty to see that it has upon it a light or lights suffi- 
cient reasonably to apprise other users of the high- 
way of its presence.** It has been held that this 
duty exists independent of any statutory require- 
ment where the position of the vehicle is such that 
without a light it might be a source of danger,®° 
although the view has also been advanced that, 
apart from any express requirement of statute or 
ordinance, the person in charge of a motor vehicle 


is under no greater obligation in this respect than. 


the person in charge of any other vehicle.®® 

[§ 744] (2) Governmental Regulations—(a) In 
General. The duty of displaying lights on vehicles 
parked or standing in streets and highways is 
usually a subject of express governmental regula- 
tions®’ prescribing the number, character, and loca- 
tion of lights to be displayed,** the times during 


However neg-|a red tail light, and also a spotlight 


in the second paragraph of section 
2634, G. S, 1913, should arise.” Ken- 
nedy v. Hedberg, 159 Minn. 76, 78, 79, 
198 NW 302. 

78. Kennedy v. Hedberg, supra 
(‘Under the statute, the attendant 
has no authority to set the car in 
motion without permission from the 
owner or driver merely because the 
motor was left running”’’). 

79. Kennedy v. Hedberg, supra 
(“There is no claim that Hedberg 
authorized Day to move the car from 
the place where it was stopped. Day 
was a full-grown man, apparently 
possessed of ordinary intelligence. 
Hedberg could not anticipate that in 
his momentary absence Day would 
act as he did. Under the construc- 
tion we place upon the statute, Day 
had no authority to set the car in mo- 
tion. His authority was limited to 
seeing that the car remained station- 
ary. The second question is whether 
Hedberg’s failure to stop the motor 
was a proximate cause of the fatal 
injury to Mr. Kennedy. We answer 
it in the negative. We have here a 
responsible human agency interven- 
jing between Hedberg’s act and the 
injury. The fact that the motor was 
running simply eliminated one of the 
steps Day had to take to set the 
ear in motion. Without his inter- 
vention the car would have remained 
where Hedberg left it. ... Ina legal 
sense there was no causal connection 
between Hedberg’s failure to stop 
the motor and the accident. His 
omission was merely an incident in 
the sequence of events which pre- 
ceded the accident’’). 

80. Squires v. Brooks, 44 App. (D. 
Cc.) 320, 322 (“Defendant had no 
privity with the person who appro- 
priated to his own use his automo- 
pile, and, while so unlawfully using 
the- vehicle, inflicted the alleged in- 
jury. Between plaintiff and defend- 
ant an agency intervened, for which 
defendant was not responsible, and to 
which the accident is directly at- 
tributable. It is charged that the 
accident would not have occurred 
had defendant’s agent not left the 
automobile unlocked on the street. 
Neither w@nié, it have occurred had 
not thé unknoW" person unlawfully 
appropriated the automobile to his 
own use. The finst unlawful act was 
only a remote cause of the accident, 
while the secona }Mlawful act was 


ae ee a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ligent defendant may have been in 
violating the Police Regulations, he 
was in no way a party to the alleged 
reckless and unlawful acts “which 
caused the accident’’). 

Liability of owner for acts of third 
person generally see infra § 833. 

‘81. Vaughn v. Meier, (Mo.) 246 
SW 279; Teich v. Ruppert, 201 App. 
Div. 682, 194 NYS 645. 

[a] The owner should anticipate, 
when he leaves his car parked on a 
steep grade, that if the car should 
start to move some bystander 
would attempt to stop it. Vaughn v. 
Meier, (Mo.) 246 SW 279. 

82. Vaughn v. Meier, supra. . 

83. See cases supra notes 81, 82. 

Intervening cause generally see 
supra § 590. 

84. Iowa.—Griffin v. McNeil, 
Iowa 1359, 201 NW 78. 

Tex.—G, A. Stowers Furniture Co. 
v. Bichon, (Civ. A.) 254. SW 606; 
Jones v. Sunshine Grocery, etc., (Civ. 
A.) 236 SW 614. 

Wash.—Tierney v. 252 P 
163. 

Wis.—Bergenthal v. State Garage, 
etc., Co., 179 Wis. 42, 190 NW 901. 

Ont.—Comrie v. Fisher, 58 Ont. L. 
228; Bailey v. Findlay, 7 OntWN 
159 [dism app 7 OntWN 24]. 

[a] Ordinary care to use lights to 
prevent a collision with other vehi- 
cles is a duty incumbent on one who 
stops an automobile on the highway 
at night. Kastler v. Tures, 191 Wis. 
120, 210 NW 415. 

[b] Parked car regarded as street 
obstruction.—“Although no ordinance 
was introduced making it unlawful 
to park unlighted cars, yet his act, 
in the absence of such an ordinance, 
was negligence, as his automobile 
constituted an obstruction in the 
street; and to leave such an obstruc- 
tion, unlighted, on a much frequented 
street, and at a place where, from 
the evidence, it appears that the sur- 
roundings were particularly dark by 
reason of shade trees, was unques- 
tionably not'the act of a reasonably 
prudent man.” Tierney v. Riggs, 
(Wash.) 252 P 168. 

{c] Lights sufficient.— Where a 
service truck, which is standing at 
an angle partly across the highway 
at night for the purpose of assisting 
a wrecked automobile, has its front 
lights burning, a dashlight in the 
ear, the door of which is open, and 
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Riggs, 


on the derrick at the rear end of 
the truck, about ten feet from the 
ground, and the disabled car has its 
front and rear lights burning, and in 
addition a man assisting in the work 
uses a flashlight to warn travelers 
on the highway and guide them by 
the service car, there is sufficient care 
with respect to the matter of lights. 
Kastler v. Tures, 191 Wis. 120, 210 
NW 415. 

85. Hardware Mut. Casualty Co. 
v. Union Transfer, etc., Co., 205 Ky. 
651, 266 SW 362. 

86. Harlan v. Kraschel, 164 Iowa 
667, 146 NW 463. 

87. See statutes and ordinances. 

88. See statutes and ordinances. 

[a] Lack of a tail light (1) on a 
ear standing in the highway at night 
may constitute negligence. Town- 
send v. Poynter, (Del.) 130 A 267; 
,;Hanser v. Young, 212 Mich. 508, 180. 
NW 409; Yarbrough v, Carlson, 102 
Or. 422, 202 P 739. (2) Parking a 
truck so as to extend five feet onto 
the edge of the highway, after dark, 
without displaying a red light, con- 
stitutes negligence per se. Murphy 
v. Hawthorne, 117 Or. 319, 244 P 
79, 44 ALR 1397. (3) It is negligence 
to leave a vehicle standing on its 
own right side of the highway on 
a dark night without any rear light 
as required by statute, and it can- 
not be said as a matter of law that 
such negligence was not the proxi- 
mate cause of a collision by another 
vehicle running into it from behind, 
even though the driver of the latter 
car testified that he saw the standing 
vehicle when twenty-five feet away 
and could have stopped his own car 
in about six feet. Podolsky v. Saut- 
ter, (CN. J.)) 133" A1199; 

[b] ight in rear not conforming 
to requirements.—A statute requiring 
that a motor vehicle exhibit a red 
light visible from the rear and of 
sufficient strength to show the num- 
bers on the license plate for a dis- 
tance of at least fifty feet is not 
complied with by a motor truck 
which carries under the body, or as 
stated by a witness “way underneath 
right above the rear axle,’’ a pseudo- 
white light which is described as 
“white and smoke black.’’ Seibert v. 
A. Goldstein Co., 99 N. J. L. 200,203, 
122 A 821, 

[c]. Range of visibility. — Where 
the statute requires that a motor 
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which they shall be displayed,®® and, in some in- 
stances, the situatiun in or circumstances under 
which a car may be allowed to stand unlighted.° 
It is, of course, incumbent upon the person in charge 
of a motor vehicle to comply with such regulations,®4 
and noncompliance is frequently regarded as negli- 
gence.°? But such noncompliance is. not necessarily 
a proximate or contributing cause of an accident in 


which such vehicle is concerned.?? 


[§ 745] (b) Applicability of Particular Regula- 
It has been held that regulations with re- 


tions. 


vehicle shall have at the rear one 
lamp showing a red light visible at 
least two hundred feet in the rear 
of the machine, it is negligent to 
leave an automobile standing on the 
side of the roadway having in the 
rear only a red light which is very 
dim and cannot be seen for the dis- 
tanee required. Ebling v. Nielsen, 
109 Wash: 355, 186 P 887. 


89. See statutes and ordinances. 
90. See statutes and ordinances. 
[a] Lighted portion of municipal- 


ity.—In order to excuse the person 
in charge of an automobile for leav- 
ing it standing without lights and 
relieve him from responsibility for a 
collision with a moving vehicle, it 
must be shown that the place where 
his car was standing was effectively 
lighted so as to make the car itself 


visible. McIntyre v. Patterson, 38 
Que. K. B. 8. 
{b] “Clearly visible..—-Where a 


statute requiring certain lights on 
motor vehicles at night contains a 
provision that it shall not apply to 
a motor vehicle in a place and under 
conditions where there is sufficient 
artificial light to make the motor ve- 
hicle clearly visible from a distance 
of not less than one hundred feet in 
every direction, an instruction that 
the absence of a red light on the rear 
of a parked vehicle does not prevent 
recovery for an injury caused by an- 
other vehicle running into such 
parked vehicle if there was plenty of 
light so that one could readily dis- 
tinguish the presence of the parked 
automobile, and that if the parked 
automobile was stopped in a place 
where the surrounding electric lights 
would make it visible within one 
hundred feet to anybody approach- 
ing it the statute requiring a red 
light in the rear did not apply, is 
not erroneous because the distinction 
between being ‘visible’ and being 
“clearly visible’”’ is of no importance 
in determining whether the driver of 
the moving car was negligent. ‘If it 
was visible at all for a distance of 
one hundred feet, or much less than 
that, the jury might find, on the evi- 
dence before us, that Wells [defend- 
ant’s driver] was negligent in not 
seeing and avoiding it.” Shea v. 
Hemming, 97 Conn. 149, 155, 115 A 
686. 

91. Ind.—Koplovitz v.\Jensen, 197 
Ind. 475, 151 NE 390. 

Ky.—Hardware Mut. Casualty Co. 
v. Union Transfer, etc., Co., 205 Ky. 
651, 266 SW 362. 

Md.—Clark v. United. R., etc., Co., 
1387-Md., 159, 111 A &29. 

‘Mich.-—Hanser v. Young, 212 Mich. 
508, 180 NW 409. 

Mo.—Roper vy. Greenspon, (A.) 210 
SW 922 (horse-drawn vehicle). 

N. J.—Podolsky v. Sautter, 133 A 
199) f 

Pa.--Bayuk Bros., 


Inc, v. Wilson 


Martin Co., 81 Pa. Super. 195. 
Vt.—Hatch v. Daniels, 96 Vt. 89, 
117 A 105. 
Wash.—BEbling vv. Nielsen, 109 
Wash. 355, 186 P 887; Jaquith v. 


Worden, 73 Wash. 349, 132 P 338, 48 
LRANS 827. 
Ont.— Bailey v. Findlay, 7 OntWN 
159 [dism app 7 OntWN 24]. 
Que.—MecIntyre v. Patterson, 38 
Que. K. B. 8. : 


MOTOR VEHICLES 


‘foperated’’ or 
or 


construed.®? 


‘operated and driven, 
driven,’’®? on streets or highways at night are 
applicable to vehicles standing or parked in such 
streets or highways.°* A fortiori, a statute in terms 
applicable to ‘‘every motor vehicle’’ should be so 
But there is. also authority for the 
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spect to lights to be displayed on motor vehicles 
“(in operation,’’®* or ‘‘driven, 


2995 


7796 


or ‘‘operated or 


view that standing vehicles are not subject to the 


vehicles 
92, I1l.—Collins v. McMullin, 225 
Ill. A. 430. 
Ky.—Hardware Mut. Casualty Co. 


v. Union Transfer, ete., Co., 205 Ky. 
651, 266 SW 362. 

Or.—Ross vy. Willamette Valley 
Transfer Co., 119 Or. 395, 248 P 1088; 


Murphy vy. Hawthorne, 117 Or. 319, 
244 P 79, 44 ALR 1397. 
Pa.—Bayuk Bros,, Inc. v. Wilson 


Martin Co., 81 Pa. Super. 195. 
Utah.—Knight v. Wessler, 248 P 


TBA 

Vt.—Hateh v. Daniels, 96 Vt.. 89, 
117A 105. 

Wash.—Ebling v. Nielsen, 109 
Wash. .3855, 1865 PB. 887. 

93. Hanser v. Young, 212 Mich. 
508, 180 NW 409. 

[a] Vehicle standing under arc 


light.—The absence of a tail light on 
a disabled motor truck which is 
standing on the traveled portion of a 
street underneath an arc light is not, 
as matter of law, a contributing cause 
to the injury of a person who, while 
standing by such truck, is struck by 
a passing automobile. Hanser v. 
Young, 212 Mich. 508, 180 NW 409. 

94. Hardware Mut. Casualty Co. v 
Union Transfer, etc., Co., 205 Ky. 651, 
266 SW 362; Com. v. Henry, 229 Mass. 
19, 118 NE 224, LRA1918B 821; Bailey 
v. Findlay, 7 OntWN 149 [dism app 
7? OntWN 24]. 

[a] Reason for view.—‘“It is ob- 
vious that a motor car standing upon 
a highway under such conditions may 
be fully as great a menace to the 
safety. of traveliers as if running 
upon the way without lights, and that 
the danger of serious injury to trav- 
ellers by coming in contact with such 
a car would be very great. The word 
‘operated’ is not, as the defendant 
contends, limited to a state of motion 
produced by the mechanism of the 
ear, but includes at least ordinary 
stops upon the highway, and such 
stops are to be regarded as fairly 
incidental to its operation. It does 
not appear from the agreed facts how 
long the car had been left upon the 
street or for what purpose the de- 
fendant went into the building. Cer- 
tainly there is nothing to show that 
he had left it for an unreasonable 
time, or that the stop was not for a 
proper purpose; nor is there any 
evidence that the car had been aban- 
doned, although we do not mean to 
intimate that if it had been the stat- 
ute would not have been violated. 
.,. The statute must be read with 
reference to its manifest intent and 
spirit and cannot be limited to the 
literal meaning of a single word. It 
must be construed as a.whole and 
interpreted according to the sense in 
which the words are employed, regard 
being had to the plain intention of 
the Legislature. So considered, we 
cannot doubt that the statute is 
broad enough to include automobiles 
at rest, aS well as in motion, upon 
the highways.’ Com. y. Henry, 229 
Mass. 19, 21, 22, 118 NE 224, LRA 
1918B 821 [disappr Harlan v. Kras- 
chel, 164 Iowa 667, 146 NW 463]. 

{b] Trucks parked for the purpose 
of unloading are ‘in operation” with- 
in the meaning of such regulation. 
Hardware Mut, Casualty Co. v. Union 
Transfer, etc., Co., 205 Ky. 651, 266 
SW 362. 


requirements of regulations in terms applicable to 
‘‘operated’’! or ‘‘operated or driven’’? or 


{c] Further provision showing 
legislative intent.—The legislative. in- 
tent that statutes requiring lights on 
vehicles when in operation shall ap- 
ply to vehicles parked on the high- 
ways is made obvious by a further 
provision giving to cities and towns 
power to designate well lighted 
streets or parts thereof as being suf- 
ficiently illuminated to make lights 
on parked automobiles unnecessary 
and providing that the requirements 
as to lights shall not apply to auto- 
mobiles parked in such _ streets. 
Hardware Mut. Casualty Co. v. Union 
Transfer, etc., Co., 205 Ky. 651, 266 
SW 362. 

95. Jaquith v. Worden, 73 Wash. 
349, 132 P 33, 48 LRANS 827. 

[a] Reason for view.—‘‘An auto- 
mobile does not cease to be ‘driven’ 
when stopped or left standing on a 
public highway during the hours of 
darkness. It cannot be said that the 
driver of such a machine must carry 
lights while it is moving, but that 
he may stop it during the hours of 
darkness in the roadway, turn off the 
lights, and leave it standing, without 
violating the law. The statute must 
be read with reference to its plain 
spirit and intent. Its spirit may not 
be destroyed by narrowing it to the 
literal meaning of a single word. 
Public highways are designed for 
travel in all lawful ways, by both 
pedestrians and those driving ve- 
hicles, and the driver of a vehicle 
Joes not cease to be a driver or trav- 
sler when he stops his machine in 
che street.” Jaquith v. Worden, 73 
ayes: 349, 360, 182 P 33, 48 LRANS 
827. 

96. Hanser vy. Young, 212 Mich. 
508, 180 NW 409. 

97. Koplovitz v. Jensen, 197 Ind. 
t75, 151 NE 390. 

[a] The statute is not rendered 
unconstitutional as an arbitrary and 
unreasonable legislative classification 
and regulation by construing the re- 
quirement as to lights as being ap- 
plicable to motor vehicles standing 
on the highway. Koplovitz v. Jen- 
sen, 197 Ind. 475, 151 NB 390. 

98. See cases supra notes 94-97. 

99. Murphy v. Hawthorne, 117 Or. 
319, 244 P 79, 44- ALR 1397. 

[a] “It would be contrary to the 
purpose and spirit of the statute so 
to construe it as being applicable 
only to motor vehicles in motion.” 
Murphy v. Hawthorne, 117 Or. 319, 
322, 244 P79, 44 ALR 1397. 

1. State v. Bixby, 91 Vt. 287, 100 
A 42, See Com. v. Keister, 26 Pa. 
Dist. 922 (statute in terms applicable 
to motor vehicle generally held to 
apply only to vehicles “being oper- 
ated” on the highways and not to a 
vehicle standing on the side). 

2 Harlan v. Kraschel, 164 Iowa 
667, 146 NW 463 [foll Griffin v. Mc- 
Neil, 198 Iowa 1359, 201 NW 78]. 

[a] Reason for view.—‘‘It is clear 
that a standing car is not being oper- 
ated or driven in a literal sense. 
There is nothing in the further con- 
text of the section that aids the con- 
tention of the plaintiff, or invites 
any other construction than that im- 
plied in the literal terms above 
quoted. The requirement alleged to 
have been breached is the require- 
ment for lights. Under this section 
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““in use’’® on the highways.4 


The word ‘‘proceeding’’ used in connection with 


requirements as to the range of 


the hghts required must have, that they must be 
visible a certain distance in the direction in or from 
which the vehicle is proceeding, has been regarded 
as showing a legislative intent that the requirements 
as to lights were intended to apply only to vehicles 
in motion,® but in other jurisdictions the require- 
ments as to lights have been held applicable to 
standing vehicles notwithstanding the use of the 
word ‘‘proceeding’’ in this connection.® 

A merely temporary or incidental stop is regarded 


such lights must be exhibited in 
front and rear on every motor vehicle 
operated or driven’ on the streets. 
These requirements also call for two 
front lamps ‘visible at least five hun- 
dréd feet in the direction in which 
the motor vehicle is proceeding,’ and 
one rear lamp carried in such a man- 
ner as to render the number plate 
‘visible for at least fifty feet in the 
direction from which the motor vehi- 
cle is proceeding.’ A standing car is 
not in the ordinary sense being 
‘onerated or driven;’ neither is it 
‘proceeding’ in any ‘direction.’ The 
distinction made as between one rear 
light and two front lights is sugges- 
tive of a moving vehicle. Otherwise 
there would be no consistency in the 
difference of requirement as to front 
and rear. The expressions, ‘in the 
direction from which the motor vehi- 
cle is proceeding,’ und ‘in the direc- 
tion in which the motor vehicle is 
proceeding,’ are also suggestive of 
movement, and are not consistent 
with the contrary view. It is to be 
noted, also, that there is no more 
reason why a standing motor vehicle 
should display lights than that any 
other vehicle should do so. Granting 
that public safety would be to some 
extent promoted by the requirement 
that all standing vehicles in public 
streets should display lights at 
night, there is no apparent reason for 
any distinction between ‘one vehicle 
and another of equal capacity for ob- 
struction. Nor would there be in 
such a case any apparent reason for 
requiring stronger lights in front 
than in the rear.” Harlan vy. Kras- 
chel, 164 Iowa 667, 671, 146 NW 463. 

3. Griffin v. McNeil, 198 Iowa 1359, 
201 NW 78. See Musgrave v. Stude- 
baker Bros. Co., 48 Utah 410, 418, 
160 P 117 Qights required on motor 
vehicles “in use’ not required on 
motor vehicle being towed by an- 
other because “it was the intention 
of the Legislature in adopting the 
statute to limit its provisions to such 
cars only as were actually being 
used on the public highways or 
sireets that is, to such aS were being 
driven by their own power either for 
business or for pleasure’’). 

4 See cases supra notes 1-3. 

5. Griffin v. McNeil, 198 Iowa 1359, 
201 NW 78; Com. v. Keister, 26 Pa. 
Dist. 922; State v. Bixby, 91 Vt. 287, 
289. 100 A 42. 

“We are aided in the construction 
of the statutory provision in ques- 
tion, by reference to the context; 
the two sentences immediately fol- 
lowing the one quoted above specify 
that the rays of the rear light shall 
shine upon the rear number plate in 
such manner as to render the nu- 
merals thereon visible for a certain 
distance ‘in the direction from which 
such automobile or motor vehicle is 
proceeding;’ and that the light from 
the front lamps shall be visible a 
certain distance ‘in the direction in 
which the automobile or motor vehi- 
cle is proceeding.’ This indicates 
pretty strongly that, in general, the 
provision upon which this prosecution 
is based has reference to automobiles 
and motor vehicles which are moy- 
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visibility which 


statute.® 


negligence of a 


ing.” State v. Bixby, supra. 

[a] Range of front lights.—A 
statute providing that motor vehi- 
cles shall at night “show two white 
lights, visible not less than 200 feet 
in the direction in which the motor 
vehicle is proceeding,” is not violated 
by one who permits his automobile 
to stand for several hours at night 
on the side of the highway without 
either front or rear lights because it 
it quite clear that the section con- 
templates a moving motor vehicle. 
“The legislative thought evidently 
was that of a motor-vehicle being 
operated on, or proceeding on, a 
public highway. If it was of a wider 
range, apt words could have been 
readily used to express it. The 
manifest purpose of the requirement 
was to: secure the safety of public 
travel, in view of the speed at which 
motor-vehicles can be operated and 
the distance they can cover in a short 
time. By obserVing the statutory 
mandate, the operator of a motor- 
vehicle proceeding on the public high- 
way would give timely notice of his 
presence to other vehicles in front of 
him and would be able to warn them 
of his approach, thus avoiding a col- 
lision. -if the motor-vehicle is not 
proceeding, the danger to be antici- 
pated from it would be no greater 
than that to be anticipated from any 
less modern conveyance. We are of 
the opinion that the provision of the 
statute does not cover the case of a 
motor-vehicle standing on the side 
of the public highway and not in 
present use nor proceeding in some 
direction thereon.” Com. v. Keister, 
26 Pa, Dist. 922. 

6. Koplovitz v. Jensen, 197 Ind. 
475, 151 NE 390; Hanser v. Young, 
212 Mich. 508, 180 NW 409; Murphy 
v. Hawthorne, 117 Or. 319, 244 P 79, 
44 ALR 1397, 

Ze SELOLrtOnes Var UDen son, s@bexa Civ. 
A.) 266 SW _ 213, 216. See Stroud 
v. Hartford Water Comrs., 90 Conn. 
412, 414, 97 A 3386 (‘‘operation” as 
used in a statute in reference to in- 
juries received by reason of the’ op- 
eration of a vehicle not legally regis- 
tered “must include such stops as 
motor-vehicles ordinarily make in the 
course of their operation’’). 

“We think it illogical to hold that 
a motor truck that is being operated 
on a highway, and is temporarily 
stopped on such highway by the 
driver with the intention on his part 
to continue his operation within a 
few moments, is not within the 
meaning of the statute referred to 
being operated on the highway. Such 
construction of the statute would be 
a very narrow construction, and 
would defeat the purpose for which 
the statute was enacted.” Horton v. 
Benson, supra. 

8. See State v. Bixby, 91 Vt. 287, 
289, 100 A 42 (‘‘Very likely one that 
has incidentally stopped may be 
within the provision in question; but 
not when left by itself in the man- 
ner and for the length of time [sev- 
eral hours] appearing in this case’’). 

9. Conn.—Rice v. Foley, 98 Conn. 
372, 119 A 352. 

Mich.—Hanser vy. Young, 212 Mich. 
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as a part of. the operation of a car so that the 
lights which are required while the car 1s 1n opera- 
tion vr being operated must be displayed during 
such a temporary stop,” even where a more extended 
stop is held not to be a part of operation within the 


[§ 746] (3) Effect of Failure To Display Proper 
Lights. Failure to display proper lights on a parked 
or standing vehicle® or a vehicle which has stopped 
on the road!® at night may constitute negligence,** 
resulting in liability for any injury which is proxi- 
mately caused thereby,!? even though the concurring 


third person would of itself have 


508, 180 NW 409. S 
re J.—Podolsky vy. Sautter, 


S. C.—Lipford v. General Road, 
etc, Constr; 'Co.,, 118. S.7C. 308.) PHO 
SE 405. 

Wash.—Tierney v. Riggs, 252 P 
163; Ebling v. Nielsen, 109 Wash. 
350, 186 P3887. i 

[a] A disabled truck standing on 
the side of the highway at night 
should display the lights required 
by statute. Hanser v. Young, 212 
Mich. 508, 180 NW 409. 

10. Cal.—Haynes v. Doxie, 52 Cal. 
A. 133, 198 P 39. 

N. J.—Daly v. Singac Auto Supply 


133 A 


Co., 135 A 868. 
Or.—Ross v. Willamette Valley 
Transfer “Co., =119'* "Or? 395,' 2438-3 2 


1088, 

Tex.—Horton y. Benson, (Civ. A.) 
266 SW 213. 

Wash.—Martin v. Puget Sound 
Electric R. Co., 186 Wash. 6638, 241 
P 360: 

[a] To stop in the middle of the 
road for the purpose of placing lights 
on the car may constitute negli- 
gence. Haynes v. Doxie, 52 Cal. A. 
LSS, EYSUELS9? 

{b] Stalling on curve while driv- 
ing without lights.—The driver of a 
truck who continued driving after 
dark without lights until he stalled 
on a curve in a highway was guilty 
of negligence contributing to a col- 
lision between the truck while so 
stalled and a vehicle approaching 
from the rear. Martin v. Puget 
‘Sound Electric R. Co., 136 Wash. 663, 
241 P 360. 

11. Lounsbury v. McCormick, 237 
Mass. .328, 129 NE.-5983) Daly wv. 
Singae Auto Supply Co., (N. J.) 135 
A 868; Murphy v. Hawthorne, 117 
Or..319, 244 Pi79, 44 ALR 1397, 

[a] “It was negligence per se for 
defendant to leave this auto truck on 
the highway after dark without dis- 
playing a red light as provided by 
Section 4774,, Or. L.” Murphy v. 
Hawthorne, 117 Or. 319; 322, 244 P 
79, 44 ALR 1397. 

[b] Evidence of negligence.— 
That a truck stalled on the highway 
did not have a red light on the rear 
as required by statute is evidence 
of negligence of the operator. 
Lounsbury v. McCormick, 237 Mass. 
328, 129 NE 598. 


[c] Vehicle struck by another.— 
Defendant was demonstrating a 
truck to plaintiff at night. The 


truck stalled, standing on the right- 
hand side of the road, and stood 
there without a rear light. Plaintiff 
had alighted from the truck to per- 
mit the operator to get out, and was 
standing in front of the truck wait- 
ing for the operator to start the 
engine. While he was so standing 
another automobile approaching from 
the rear collided with the truck and 
pushed or knocked it against plain- 
tiff injuring him. It was held thata 
verdict finding defendant negligent 
was justified. Daly v. Singae Auto 
Supply Co., (N. J.) 185 A 868. 

12 Rice v. Foley, 98 Conn. 372, 
119 A 353; Lipford v. General Road, 
ete., Constr, “60.4, 113) “SurCor 858) ano 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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- §§ 746-750] 


‘eaused the injury,?® and precluding recovery for 
damages sustained in a collision to the causing of 
which such absence of lights contributed, although 
it-does not impose liability for an injury which it 
did not proximately cause,!> or preclude recovery 
for an injury to which it did not contribute.1® 

[§ 747] (4) Temporary Obscurement of Lights. 
Where a vehicle has stopped for repairs at night on 
its own right-hand side of the road, a person work- 
ing on it is not under a duty to see that at all times 
his body is not interposed: between the tail light and 
an oncoming automobile, thus obscuring the tail 
light,'7 and even if such person could be chargeable 
with thus obscuring the tail light, such negligence is 
not a contributing cause of the automobile being 
run into by another automobile approaching from 
the rear where the driver of the latter car must Have 
seen the standing automobile if he had looked.t§ 

[§ 748] (5) Reliance on Care as to Lights. It has 
been held that a user of the highway has a right to 
assume, in the absence of anything to put him on 
notice to the contrary, that a vehicle will not be left 
on the highway at night without displaying a proper 
light in the rear..® But it has also been held that a 
driver was negligent where he ran into a car stand- 
ing on the highway at night unlighted, on the ground 
‘that if the moving car had had the lights required 


SE 405; Bailey v. Findlay, 
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7 Ont.|a driver approaching from the rear 
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by law and the driver had exercised ordinary care 
in keeping a lookout ahead the collision could not 
have happened.”° 
{§ 749] h. Period of Parking. The right to park 
vehicles on streets and highways is subject to the 
limitation that the exercise thereof must be reason- 
able.24_ The streets and highways being designed for 
travel,?? the owner of a motor vehicle has not the 
right to park his vehicle therein for an unreasonable 
length of time and thus obstruct other travelers,?? 
and such parking may constitute a nuisance.2* On 
the other hand, however, it has been held that in an 
action arising out of a collision with a motor vehicle. 
standing in the street in the nighttime, the length of 
time during which it stood in the street is imma- 
terial if the car was properly lighted as required by 
statute,?> and it is also immaterial whether or not 
the car had so stood on preceding nights.?° 
[§ 750] i. Liability of Person in Charge of Stand- 
ing Vehicle.?” In case a motor vehicle standing on 
a street or highway is run into by a moving vehicle, ' 
the owner or person in charge of the standing 
vehicle is liable for the resulting injury if the 
proximate cause of the collision was his own negli- 
gence in stopping or parking his vehicle,2® but he is 
not liable if the negligence of the person claiming to 
recover was a contributing cause of the collision.29 


Pugh v. Des Moines, 176 Iowa 593, 


WN 159 [dism app 7 OntWN 24]. 

[a] Where a horse was frightened 
by an unlighted motor vehicle stand- 
‘ing in the highway, and reared and 
‘proke his leg, the person who left 
the car there without lights is liable. 
Bailey v. Findlay, 7 OntWN 159 
[dism app 7 OntWN 24]. 

{b] This is true although the 
vehicle is on the right-hand side of 
the road. Rice v. Foley, 98 Conn. 
3%2, 119) A 353, 

13. G. A. Stowers Furniture Co. v. 
Bichon, (‘Tex. Civ. A.) 254 SW _ 606, 
‘609 (“The appellant cannot relieve 
itself from liability for injuries 
.caused by its negligent act concur- 
ring with that of another on the 
ground that the negligence of the 
other party would of itself have 
caused the injury’’). 

[a] Tustration—A broken-down 
wagon was left standing in the 
street on a dark and rainy night 
without any light. Defendant’s 
truck ran into it from the rear and 
was disabled by the collision, and 
defendant’s driver left the truck 
standing without any light immedi- 
ately behind the wagon. A jitney car 
ran into the truck from the rear and 
a passenger therein was injured. It 
was held that defendant could not 
escape liability to the passenger in 
the jitney for negligence of the 
driver in leaving the truck unlighted 
on the ground that if the truck had 
not been there the jitney would have 
collided with the wagon. A 


Stowers Furniture Co. v. Bichon, 
(Tex, Civ. A.) 254 SW 606. 
* 14. Collins. v. McMullin, 225 Ill. 
A. 430. 
Jes.) Hatchs iv. Daniels; 96 Vt.) 89; 
117 A 105. 

16. Collins v. McMullin, 225 Il. 


A. 430; Griffin v. McNeil, 198 Iowa 
1359, 201 NW 78; Hanser v. Young, 
212 Mich. 508, 180 NW 409; Osbun 
v. De Young, 99 N. J. L. 204, 122 A 


809. 

{a] TWlustration.—Where plaintiff, 
who was engaged in loading a truck, 
was injured when such truck was 
run into by defendant’s automobile 
approaching from the rear, a re- 
covery by plaintiff would not be pre- 
cluded by the fact that the standing 

-truck had no tail light on it or, if it 
‘had a tail light, plaintiff and a person 
working’ with him about the truck 
obscured the light from the view of 


unless such circumstances contrib- 
uted to the accident. Osbun v. De 
Young, 99 N. J. L. 204, 122 A 809. 

[b] It is not necessarily contribu- 
tory negligence to fail to display 
lights on an automobile temporarily 
parked in the street close to the curb. 
Griffin v. McNeil, 198 Iowa 1359, 201 
NW 78. 

17. Albertson v. Ansbacher, 102 
Misc. 527, 169 NYS 188. See Osbun 
v. DeYoung, 99 N. J. L. 204, 122 A 
809 (Set out supra § 746 note 16). 

18. Albertson v. Ansbacher, supra. 

19. Murphy v. Hawthorne, 117 Or. 
319, 322, 244 P 79, 44 ALR 1397. 

“Plaintiff had a right to assume, in 
the absence of notice to the contrary, 
that defendant would not put this 
dusty, gray-colored truck in the 
highway after dark without display- 
ing a red light on the rear thereof.” 
Murphy v. Hawthorne, supra. 

20. Kelly v. Knabb, 300 Fed. 256. 

21. Pugh v. Des Moines, 176 Iowa 
593, 156 NW 892, LRA1917F 345. 

22. Pugh v. Des Moines, supra. 

23. Pugh v. Des Moines, supra; 
Melintyne we Coote, -£9 -Ontiy Li.) 9. 13 
OntWR 1098, 16 AnnCas 395; Bailey 
vy. Findlay, 7 OntWN 159 [dism app 
7 OntWN 24]. 

“Tt is quite lawful for a vehicle 
to be on the street; and, if it is doing 
nothing unlawful, then the owner is 
not liable; but, if he allows it to be 
con the street an unlawful length of 
time, then from the time it becomes 
unlawful to be on the street, from 
the time it is unlawfully there, the 
owner is liable for damages caused 
by his illegal act.” Bailey v. Find- 
lay, supra. 

[a] Reason for rule.—If one had 
such right, all should have it, and in 
that manner the entire street might 
be filled with parked vehicles. Pugh 
v. Des Moines, 176 Iowa 593, 156 NW 
892, LRAI917¥F 345. - 

[b] Three and one-half hours is 
an unreasonable time to leave a 
vehicle standing on the highway. 
Bailey v. Findlay, 7 OntWN 24 [app 
dism 7 OntWN 159]. 

24. Pugh v. Des Moines, 176 Iowa 
593, 156 NW 892, LRAI1917F 345. 

[a] TIllustration.—The parking of 
vehicles for an unreasonable length 
of time may constitute a nuisance 
under a statute declaring that ob- 
structions or encumbering of public 
roads, streets, etc., are nuisances. 


ae Ie Mas 345. 
. ark v. nited R., etc., ss 
137 Md. 159, 111 A 829, “2 

26. Clark v. United R., ete. Co., 
supra, 

_27. Failure to 
lights see supra § 746. 
Watisnie “ Doxie;~ 52) +CalavA. 

3, ; Hanser v. Young, 2 
Mich. 508, 180 NW 409. es 

{a] Obscurement of vision by 
dust.—Defendants’ servant left a 
heavily loaded wagon standing over- 
night on the main traveled portion 
of a highway in such position that 
passing vehicles, in order to get by 
safely, were compelled to leave the 
concrete and travel for some distance 
over the unpaved portion of the high- 
way. Plaintiff was traveling along 
the road at a reasonable speed some 
fifty feet behind another car. When 
the car ahead approached the stand- 
ing wagon it turned out and trav- 
eled on the unpaved portion of the 
road thereby raising a cloud of dust 
which obscured plaintiff’s vision so 
that he did not see the standing 
wagon until too late to avoid running 
into it. It was held that the negli- 
gence of defendants’ servant was the 
proximate cause of the injury, be- 
cause “under these circumstances, 
passing vehicles would be expected 
to cauSe dust to rise and becloud the 
air, and this condition would only be 
an essential incident of an act made 
necessary by the preceding wrongful 
act of the defendants, In other 
words, the defendants, by their own 
act of leaving the wagon on the high- 
way aS indicated, created a condition 
which itself was the direct cause of 
the flying dust and the consequent 
interruption of the plaintiff's vision 
so that he was prevented from seeing 
the wagon. And it was a condition 
or contingency so natural to arise 
under the circumstances that the 
defendants were bound and deemed 
to anticipate that it would happen.” 
Mitsuda v. Isbell, 71 Cal. A. 221, 236, 
234 P 928, 934. 

29. Hughes yv. Luther, 189 N. C. 
841, 128 SH 145, 

[a] Failure to see standing vehicle 
not contributory negligence.—Where 
defendant, on a dark and rainy night, 
stopped his motor truck in the mid- 
dle of the road for the purpose of 
placing lights thereon, and plaintiff, 
operating an automobile, ran into‘the 


display proper 


1016 [42 C.J.] 


{§ 751] j. Passing Standing Vehicle. 
ear is properly parked on its own right-hand side of 
the highway, and a vehicle approaching in the direc- 
tion opposite to that in which the standing car is 
facing 1s on its own proper side of the highway, 
there is obviously no reason why the moving vehicle 
Vehicles approaching from the 
rear of the standing car have also the right to pass 
it,** provided the way is clear and there is room for 
a safe passage,?? and where the operator of an 
approaching car has sounded his horn and observes 
nothing indicating that the standing car is about to 
start, he has a right to assume that it will remain at 
Ordinarily, the proper 
course is to pass to the left of a vehicle facing in 


should not pass.*° 


rest until he has passed.** 


unlighted rear end of the truck, sus- 
taining damages, plaintiff was not 
shown to have been operating his 
automobile at a speed which 
amounted to contributory negligence 
as a matter of law by the fact that, 
on account of the darkness and rain, 
and the slippery condition of the 
road, he did not see the truck until 
he was within twenty-five or thirty 
feet from it, when it was too late to 
‘stop, it not appearing that plaintiff 
was running at the rate of over 
thirty mileS per hour. Haynes v. 
Doxie 52) Calh-Ae 133, 1198 Ie'39. 

[b] Seeing vehicle some hours be- 
fore accident.—Although a _ person 
passing along a road in the early 
part of the afternoon sees a heavily 
loaded and disabled truck standing 
in the main traveled portion of the 
highway “it does not necessarily fol- 
low therefrom that he was to assume 
or suppose that it would be allowed 
to remain standing on the highway 
for a period of six or seven hours 
and in such a position as practically 
to obstruct the highway and so make 
it extraordinarily hazardous, particu- 
larly in the night-time, to others 
traveling thereon.”’ Mitsuda  v. 
Isbell, 71 Cal. A. 221, 238, 234 P 928. 

30. Position on highway of: 
sea vehicle see supra §§ 611, 652, 

694. 

Standing vehicle see supra § 736. 

31. Wiggins v. Ford Motor Co., 
220 Mich, 269, 189 NW 849; Alten- 
kirch vy. National Biscuit Co., 127 
App. Div. 307, 111 NYS 284; Lee v. 
Donnelly, 95 Vt. 121, 127, 113 A 542. 

“In passing a car parked on the 
side of a street, a person approach- 
ing it on that side has the right to 
pass it on the left, if the street in 
front of him on that side is of suffi- 
cient width and clear of obstructions, 
and the passage can be made safely. 
Otherwise a car lawfully parked at 
the side of a street would obstruct 
all travel approaching it on that side 
and prevent its further progress 
until the car was moved.” Lee v. 
Donnelly, supra. 

[a] Approach of car in opposite 
direction.—Where a child’s express 
wagon was standing on the west side 
of a road and an automobile on the 
east side, fifty or sixty feet further 
south, the driver of a north-bound 
motor bus, with trailer attached, who 
was proceeding slowly and carefully, 
was not negligent in turning out to 
pass the standing car, when an auto 
approaching from the north was a 
sufficient distance from the express 
wagon to have stopped if necessary 
to avoid a collision, especially where 
there was room to pass by careful 
driving. Wiggins v. Ford Motor Co., 
220 Mich. 269, 189 NW 849. 


32. See supra §§ 677-684. 

33. Lee v. Donnelly, 95 Vt. 121, 
113 A 542. 

24. Brazney v. Barnard, 169 Minn. 


501, 211 NW 949; Lee v. Donnelly, 95 
Vt. 121, 113A. 542. 
[a] Vehicle standing out from 
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Where a | the direction in 


road.?6 


hand side of the 


ing a standing 


vehicle which he 


curb.—Plaintiff’s automobile stopped 
on a street, presumably for want of 
gas, and plaintiff procured a can 
which he had in the car and started 
toward his right-hand curb. Defend- 
ant’s car approached from the rear 
and detendant attempted to pass on 
the right of plaintiff’s car, between it 
and the curb, and in so doing struck 
and injured plaintiff. It was held 
that a verdict finding defendant 
guilty of negligence was justified. 
Brazney v. Barnard, 169 Minn. 501, 
211 NW 949. 

[b] Attempt to ditch car on right. 
—Plaintiff unnecessarily stopped his 
car on the right-hand side of a paved 
highway and it remained standing 
there. Defendant’s car approached 
from behind and the driver did not 
see plaintiff's car until he was almost 
up to it. The driver of defendant's 
ear then saw or believed he saw per- 
sons on the highway to the left of 
plaintiff’s car and, fearing injury to 
them, turned defendant’s car into the 
ditch on the right-hand side of the 
road, but, in so doing, struck plain- 
tiff’s car a glancing blow. It was 
held that although the driver of de- 
fendant’s car may have been liable 
for negligence at common law he 
was not guilty of violation of a stat- 
ute providing that a vehicle over- 
taking another vehicle on the high- 
way should turn out to the left to 
pass, because ‘‘what he endeavored 
to do was to go into the ditch at his 
right-hand side before reaching the 
plaintiff's car. To pass on the right 
was impossible.’ Empey v. Thurs- 
ton, 58 Ont. L. 168, 29 OntWN 228, 
229, [1926] 1 DomLR 289. 

[c] A regulation as to overtaking 
and passing vehicles, requiring the 
overtaking vehicle to turn out to the 
left and the overtaken vehicle to turn 
out to the right to allow the other 
vehicle to pass, “cannot be applica- 
ble to a stationary vehicle.””’ MPmpey 
v. Thurston, 58 Ont. L. 168, 29 Ont 
WN 228, [1926] 1 DomLR 289. 

25... Poppe vem luth. 47S.) De b433 
199 NW 597. 

[a] Where a stalled automobile is 
standing on the left side of the road, 
another automobile approaching from 
the rear is not required to pass it on 
theslert: | Poppe ve Pluth, 47S? Dp; 
543, 199 NW 597. 

36. Grein v. Gordon, 280 Pa. 576, 
124 A if37, 

{a] Space to pass on either side.— 
“Where a vehicle has stopped and is 
occupying the middle or substantially 
the middle of the highway, with suffi- 
cient space on either side for other 
vehicles to pass safely, a driver ap- 
proaching from the rear may make 
use of the unoccupied portion of the 
roadway on either side of the stand- 
ing vehicle, exercising Such care as 
the circumstances require. If he 
passes to the right he cannot be held 
negligent aS a matter of law for so 
doing. If the driver of this car and 
its occupants desired that vehicles 
should not pass to their right, it was 


avoid colliding with it.*° 


[§ 751 


which the passing vehicle is pro- 


ceeding,** but a driver is not required to pass to the 
left of such a vehicle which is standing on the 
wrong side of the road®® or in the middle of the 
Conversely, a driver, who is approaching a 
standing vehicle facing the direction opposite to 
that in which he is proceeding and on its own left- 


road, may be negligent in attempt- 


ing to pass such vehicle to the right instead of turn- 
ing to the left to effect a passage.*’ 
of an automobile is bound to keep a lookout for 
vehicles standing in the highway,°° and, when pass- 


The operator 


vehicle, must exercise care®® and 
If he runs into a standing 
saw, or by the exercise of ordinary 


their duty to drop their car back 
to the right side of the road, leaving 
the remainder open for traffic. <A 
standing vehicle does not exclude 
trafic from any unoccupied portion 
of the roadway that may be safely 
used. The defendant had no more 
reason to expect that the young 
women would step from the front of 
the car across the road to their right 
than the driver of a car coming from 
the opposite direction and passing on 
the other side would have had to 
expect that they would step from be- 
hind the car across the road to their 
left. This is not a case of one vehi- 
cle overtaken by another traveling 
at greater speed. Without going into 
the question of contributory negli- 
gence on the part of deceased, in our 
judgment negligence on the part of 
defendant was not shown.” Grein v. 
Gordon, 280 Pa. 576, 578, 124 A 787. 

37. Bauhofer v. Crawford, 16 Cal. 
A. 676, 117 P 931 (where a collision 
resulted from the efforts of the auto- 
mobile driver to pass to the right 
when there was not sufficient room 
to do so). 

38. Collins v. McMullin, 225 Ill. A. 
430; Jolman y. Alberts, 192 Mich. 
25, 158 NW 170; Seibert v. A. Gold- 
stein Co.,, 99 N. J. L. 200, 122 A’ 821; 
Albertson v, Ansbacher, 102 Misc. 
527,'169 NYS 188. 

[a] Driving during misty night.— 
A driver is negligent where, driving 
at night along a road lit up by lan- 
terns seventy-five feet apart, he fails 
to see an automobile standing on the 
roadside facing in the direction in 
which he is proceeding and on its 
own right side of the road until he 
Strikes it, even though the weather is 
“somewhat misty.” Albertson y. 


Ansbacher, 102 Misc. 527, 169 NYS 
39. Williams v. Schmidt, 213 Ky. 


122, 280 SW 494; Anderson v. Voeltz, 
(Mo, A.) 206 SW 584; Stanley v. 
Tomlin, 143 Va. 187, 129 SE 379; 
Deitchler v. Ball, 99 Wash. 483, 170 
P 123) 

{a] There is no positive duty to 
sound a horn when passing a car 
standing in the road where the view 
is clear and there are no_ special 
circumstances of danger calling for 
a warning. Anderson vy. Voeltz, (Mo. 
A.) 206 SW 584. 

40. Ark.—Wells v. Shepard, 135 
Ark. 466, 205 SW 806. 

Cal.—Bauhofer v. Crawford, 16 Cal. 
I Xoo Cay lal 12 Oe le i 

Ga.—Rouche v. McCloudy, 19 Ga. 
A. 558, 91 SE 999. 

Ill.—Collins v. McMullin, 225 Ill. 
A. 430. 

Ky.—Higgins v. Forkner, 211 Ky. 
588, 277 SW 983. 


OE wireie so v. Jaird, 155 NE 
Mo.—Reese vy. Holekamp, (A.) 260 
SW 762. 


N. J.—Seibert v. A. Goldstein Co., 
99 N. J. L. 200, 122 A 821; Zborowski 
v. Mahoney, (Sup.) 136 A 196. 

N. Y.—Lorenz 'v. Tisdale, 127 App. 
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care should have seen in time to avoid striking it, he 
is guilty of negligence*! resulting in lability for any 
injury which is proximately caused thereby*? and 
precluding any recovery by him for injury to him- 
self or to his vehicle to which such negligence con- 
tributed.48 But he may recover for injuries result- 
ing from a collision with a standing vehicle where 


Div. 433, 111 NYS 173; Altenkirch 
v. National Biscuit Co., 127 App. Div. 
307, 111 NYS 284; Albertson v. Ans- 
bacher, 102 Misc. 527, 169 NYS 188. 

N. C.—Williams v. May, 173 N. C. 
78, 91 SE 604. 

S. C—Smoak v. Martin, 108-S. C. 
472, 94 SE 869. : 

Tex.—Wright v. Maddox, (Civ. A.) 
288 SW 560; Jones v. Sunshine Gro- 
cery, etc., (Civ. A.) 286 SW 614. 

Wash.—Colvin y. Auto Interurban 
Co., 182 Wash. 591, 232 P 365; Daniel- 
son v. Carstens Packing Co. 121 
Wash. 645, 210 P 12. 

Alta.—Connelly v. Fern, 70 DomLR 
767, [1923] 1 WestWkly 69. 

[al Where there is ample room to 
pass in an unobstructed street, an 
automobilist who strikes a vehicle 
standing in the street is guilty of 
negligence. Baum v. American R. 
xpress Co., 177 NYS 156. ; 

[b] Excessive speed.—Turning a 
corner at an excessive rate of speed, 
and a failure to reduce speed and 
keep proper control of the ear when 
danger is imminent, is negligence 
which will render the driver liable 
for a collision with a parked car, 
although the driver lost control acci- 
dentally owing to his sleeve catching 
on the throttle of his machine. Con- 
nelly v. Fern, (Alta.) 70 DomLR 1675 
[1923] 1 WestWkly 69. 


[ec] Bwo vehicles standing close 
together.— Where an automobilist, 
attempting to pass. two _ heavily 


loaded trucks which had stopped in 
the road facing in the direction in 
which he was proceeding, at the same 
time that another vehicle was pass- 
ing in the opposite direction, passed 
one truck safely but ran into the 
truck ahead, he was guilty of negli- 
gence although the truck ahead was 
nearer the center of the road than 
the truck behind and although the 
accident occurred at night and by 
reason of a Sharp curve in the road 
and a grade his lights did not dis- 
close the trucks until he was upon 
them. Lorenz v. Tisdale, 127 App. 
Div. 433; 111 NYS 173. 

41. Rouche v. McCloudy, 19 Ga. 
A. 558, 91 SE 999; Rosenberg v. 
American R. Express Co., 198 NYS 
224: Williams v. May, 173 _N. C._ 78, 
91 SE 604; Wright v. Maddox, (Tex. 
Civ. A.) 288 SW 560. bea 

{a] Illustration.—Where plaintiff 
was in his buggy which was stand- 
ing still on the right-hand side of 
the road, and defendant in his auto- 


‘’ mobile came up behind and in pass- 


ing struck the buggy although ithe 
road was wide enough to permit him 
to pass in safety, defendant was 
negligent. Rouche v. McCloudy, 19 
Gar VAS 558,91 (Sih 799'9" 

[b] Circumstances showing negli- 
gence of driver.—Plaintiff was sit- 
ting in an automobile parked on its 
right-hand side of a north and south 
street about seventy-five feet north 
of an intersection. Defendant’s au- 
tomobile turned north into the street 
at a rapid rate of speed and as the 
driver made the turn he was met 
with the situation of a car in front 


of him going in the same direction 


which he endeavored to pass to the 
left, but this movement would have 
thrown him into collision with an- 
other car coming south. He there- 
fore turned to the right of the car 
which he had endeavored to pass and 
came into collision, with the auto- 
mobile in which plaintiff was seated. 
It-was held that the driver of defend- 
ant’s car. was negligent. Wright v. 
Maddox, (Tex. Civ. A.) 288 SW 560. 
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Facts prima facie showing 
negligence.—Where a vehicle law- 
fully standing in the highway is 
struck in the rear by another vehicle, 
the day being clear and there being 
no obstruction of the driver’s view 
of the standing vehicle, a prima facie 
case of negligence is made _ out. 
Petrosky v. Danovitz, 86 Pa. Super. 
2 


[d] Moving vehicle on wrong side 
of road.—It is negligence for the op- 
erator of an automobile to drive it 
along his left-hand sidé of the road 
and strike a vehicle standing on’ that 
side of the road. Williams v. May, 
173 N. C. 78, 91 SE 604. 

{e] The res ipsa loquitur doctrine 
applies with respect to the negli- 
gence of an operator of an automo- 
bile who runs into another auto- 
mobile standing at the curb which 
he approaches from behind. Rosen- 
berg v. American R, Express Co., 198 
NYS 224, 

42. Ill—Collins v. MeMullin, 225 
Ti), As. 430. 

Iowa.—Hanson y. Aldrich, 199 Iowa 
168, 201 NW 778. 

La.—Campbell v. Haas, 2 La. A. 


[ec] 


(face 

Minn.—Denson v. McDonald, 144 
Minn, 252, 175 NW 108, 

N. Y.—Miess v. State, 202 NYS 
343. 

Pa.—Petrosky v. Danovitz, 86 Pa. 


Super. 22. 

Ss. D.—Poppe v. Fluth, 47 S. D. 
5438, 199 NW 597. 

[a] Violation of a parking regu- 
lation with respect to distanee from 
a hydrant does not preclude a re- 
covery by the owner of the parked 
car for negligence of the operator of 
another automobile which runs into 
it. Denson vy. McDonald, 144 Minn. 
252, 175 NW 108. 

43. Hughes v. Luther, 189 N. C. 
841, 128 SH 145; Poppe v. Fluth, 47 
S. D. 543, 199 NW 597; Jones v. 
Sunshine Grocery, etc., (Tex. Civ. A.) 
236 SW 614; Ebling v. Nielsen, 109 
Wash. 355, 186 P 887. 

[a] Excessive speed.—An auto- 
mobile driver approaching a _ truck, 
which he sees standing. near the 
right edge of the road about seventy- 
five yards ahead, at such speed, al- 
though he sees a car approaching 
from the opposite direction, that his 
automobile, on striking the truck, 
skids twenty yards, is guilty of con- 
tributory negligence, precluding a 
recovery for injuries to the car, as a 
matter of law, although defendant 
was negligent in stopping his truck 
on the roadside in the nighttime 
without a rear. light. Hughes vy. 
Luther, 189 N. C. 841, 128 SE 145, 


44. Rice v. Foley, 98 Conn. 372, 
119 A. 353. 
{a] Truck parked without lights. 


—One colliding with a motor truck 
parked at the side of the road with- 
out lights forty-five minutes after 
sunset and near large trees, the 
color of the truck and the load blend- 
ing with the color of the road, is not, 
as a matter of law, guilty of con- 
tributory negligence in failing to see 
the truck until within twelve feet of 
it: Rice: v. Foley, 98:Conns 372,119 
A 353. 

45. Daughraty v. Tebbets, 122 Me. 
397, 120 A 354, 34 ALR 1507; Ander- 
son v. Voeltz, (Mo. A.) 206 SW 584. 

46. Bartley v. Marino, (Tex. Civ. 
A.) 158 SW 1156, 1158 (“The wagon 
in which Stephen Marino was at the 
time riding was not far from the 
center of the street. He had the 
legal right to alight therefrom and 
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such collision was not caused by his negligence.** 

Care as to persons about standing vehicle. 
the duty of the operator of a motor vehicle, when 
approaching another vehicle standing in the high- 
way, to observe whether there are any persons about 
such vehicle*® or alighting therefrom*® and to exer- 
cise care to avoid injuring any such person,*’ al- 


It is 


go to either side.... He was not a 
trespasser in the street, and parties 
operating vehicles owed him the duty 
of exercising ordinary care to avoid 
collisions with him. To say that 
such parties owed no such duty till 
they actually discovered him on the 
street would be treating him as-an 
intruder without the legal right to be 


there’), 
. 47. Cal.—Webster v. Motor Parcel 
ueny Co,, .41-Cal. A, 657, 183 P 


Ky.—Williams y. Schmidt, 213 Ky. 

122, 280 SW 494, 
Me.—O’Malia v. Thomas, 123 Me. 
Ss. Z. Schutte 


286, 122 A 773. 

Mo.—Gallagher vy. 

Lumber Co., (A.) 273 SW 213; An- 
derson v. Voeltz, (A.) 206 SW 584. 

N. J.=-Galenter’.iv,. Peti, 96 «N) di 
L. 110, 114 A 408. 

Or.—O’Brien v. Royce, 111 Or. 488, 
227 P 520. 

Wash.—Stephenson y, 
Wash. 653, 155 P 147. 

Wis.—Cunnien vy. 
Works \Co.,4(17%5 Wis: 
767, 18 ALR 667. 

“In view of the numerous fatali- 
ties that are daily occurring, due to 
the mania for overspeeding auto- 
mobiles, and the lack of control, due 
thereto, whenever an automobile or 
team appears to be stationary upon 
the road or roadside, the standard of 
due care on the part of an operator 
in approaching a car or team thus 
standing should be made commen- 
surate with the danger involved. We 
are, therefore, of the opinion that it 
is wise to enunciate a rule that will 
save life rather than one that will 
jeopardize it; and that it should be 
held, in order to meet .the proper 
standard of due care, in approach- 
ing a stationary car or team, that 
the operator of the moving car 
should be charged with the duty of 
observing, Whether any person or 
persons are connected with such car 
or team, and should have his car 
under such control, in passing such 
car or team, as to avoid an accident 
with any person or persons, who may 
be around or about such car or team, 
or who attempts to cross the road in 
front of the oncoming car, provided 
such person or persons are them- 
selves in the exercise of due care. 
The force of this rule applies with 
emphasis when the moving car is 
approaching the standing car or team 
from the rear. With the top up, as is 
now well nigh the universal custom, 
the standing car is more likely than 
not to conceal some person or per- 
sons who may be about the front of 
the car for various reasons, and may 
even hide little children from view, 
who may at any moment dart into 
the road in the pursuit of childish 
play.”’ Daughraty v. Tebbets, 122 
Me. 397, 399, 120 A 354, 34 ALR 1507. 

[a] Person alighting from vehi- 
cle.—(1) Defendant was driving over 
a state road thirty-five feet wide at 
a rapid rate of speed. He turned to 
the left of the center of the road as 
marked by a white traffic line and 
upon reaching the end of the line, 
which terminated in a painted ‘‘ball,” 
he was driving wholly on the left of 
it. He then drove still further to the 
left and when he was five or six feet 
from the extreme left edge of the 
road struck plaintiff, who. had just 
alighted from a truck which was 
standing at the edge of the road and 
had his hand upon the truck when 
he was struck. -It was held that a 
finding that defendant’s want of due 


Parton, 89 


Iron 
NW 


Superior 
172, 184 
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though he eannot be held liable for injury to one 
who suddenly leaves a place of safety near the 
standing vehicle and steps directly in front of his 
vehicle when it is so close to him that it is impossible 
in the exercise of reasonable care to avoid striking 


him.*8 


Speed in passing. A statutory provision limiting 
speed when passing a ‘‘horse or other vehicle’’ 
which has stopped has been held to apply to passing 
an automobile which has stopped and not to be lim- 


care was the sole cause of the acci- 
dent was' justified. O’Malia  v. 
Thomas, 123 Me. 286, 122 A 773. (2) 
Plaintiff was driving in a horse- 
drawn dray along a street forty feet 
wide in which there was not. much 
trafic, and defendant was approach- 
ing him from the rear in his auto- 
mobile. Plaintiff stopped his dray 
and started to alight therefrom and 
in so doing stepped down backward, 
stepping first on the tongue of the 
wagon, then onto the hub and then 
onto the pavement. Defendant 
turned to the left to pass the dray 
and in passing struck plaintiff, who, 
at the time he was struck, was still 
clinging with his hands to the dray 
and had alighted on the pavement 
with only one foot, which was about 
a foot away from the wagon wheels, 
the other foot still being on the hub. 
It appeared that defendant was driv- 
ing at the rate of seven or eight 
miles per hour and did not sound any 
horn or signal to warn plaintiff of his 
approach. A judgment based on a 
finding that defendant was negligent 
was affirmed. Cunnien vy. Superior 
Iron Works Co., 175 Wis. 172, 184 
NW 767, 18 ALR 667. 

{[b] Passenger alighting from bus. 
—Plaintiff was a passenger in a bus 
proceeding in a southerly direction. 
When it had reached an intersection 
it stopped to permit her to alight and 
she did so. After looking in both 
directions she proceeded to cross in 
front of the bus in which’ she had 
been riding and again looked in both 
directions and walked a few steps to 
a crosswalk and was proceeding across 
the street when she was struck and 
injured by defendant’s bus which she 
had first seen two blocks away. 
There was evidence that defendant’s 
bus gave no warning by the blowing 
of a horn or other signal of its ap- 
proach, and that it was being driven 
at an excessive rate of speed for a 
bus approaching a crosswalk where 
the driver could probably have seen, 
if he had looked, another bus dis- 
charging passengers. A judgment 
based on a verdict for plaintiff was 
permitted to stand. Galenter v. Peti, 
96 N. J. L. 110, 114 A 408. 

[c] Person crossing from_vehicle 
to opposite side of street.—Plaintiff 
in his automobile was proceeding in 
a northerly direction along a cement 
highway, the: cement part being 
eighteen feet in width and having a 
strip of graveled road several feet 
wide on each side of the cement. He 
stopped his automobile on the right- 
hand side of the cement strip and 
presumably obtained a pail of water 
for his radiator by crossing to a 
house on the left-hand side of the 
road and recrossing the road to his 
automobile. When he started back 
toward his automobile he was struck 
by defendant’s automobile, also pro- 
ceeding northerly, and his body was 
carried fifty feet before it fell from 
the car. Defendant’s automobile con- 
tinued eighteen feet further on be- 
fore it was brought to a stop after 
turning nearly at a right angle into 
the dooryard of property facing on 
the highway and ploughing the turf 
out of the ground to a depth of six 
or eight inches and covering an area 
of two and one-half feet in circum- 
ference. It was held that these facts 
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[§§ 751-752 


ited to horse-drawn vehicles.*? 

[§ 752] 11. Towing of Vehicles—a. In General. 
For one automobile to tow another along a street 
or highway is a lawful use of such street or high- 
way? and does not of itself constitute negligence ;>* 


and hence the mere fact that an injury oceurs dur- 


duty of persons 


indicated a rate of speed which the 
jury might regard as reckless and 
warranted a finding that defendant 
was negligent. Daughraty v. Teb- 
bets, 122 Me. 397, 120 A 354, 34 ALR 
1507. 

[ad] Person passing from parked 
automobile to sidewalk.—One who is 
driving between automobiles parked 
in the center of the street and the 
sidewalk is under the duty of pro- 
ceeding at such a reasonable speed, 
sounding such warning, and keeping 
such distance from the rear ends of 
the parked vehicles that he will not 
endanger the safety of a person pass- 
ing from such vehicles to the side- 
walk; and where there is eighteen 
feet of clear space between the vehi- 
cles parked in the center of the street 
and the sidewalk, the fact that a 
person drove his automobile within 
two and a half to three feet of the 
rear ends of the parked vehicles at a 
speed of over twenty-five miles per 
hour without sounding any warning 
warrants a finding of négligence. 
Webster v. Motor Parcel Delivery 
Co. 41 Cal. A.2657,°133 «P3220; 

[e] Person going around back of 
vehicle.—Plaintiff was walking along 
a highway when he was overtaken by 
a friend in an automobile, who in- 
vited him to ride. The machine was 
stopped close to the footway and 
room was made for plaintiff on the 
side of the car which was away from 
the footway and toward the center of 
the road. To reach this place he 
started around the rear of the car 
and while so doing observed a re- 
flection from the headlights of de- 
fendant’s car approaching in the 
opposite direction. He looked out 
from behind the standing car to see 
whether there was sufficient space 
for him to go out to the side of the 
standing car to get in and as he did 
so his head and one leg extended 
slightly beyond the standing car and 
he was struck by defendant’s ma- 
chine in passing. Defendant’s ma- 
chine approached at the rate of thirty 
miles an hour and was ‘weaving 
along’ apparently not under control. 
It was held that defendant was negli- 
gent. Williams v. Schmidt, 213 Ky. 
122, 280 SW 494. 

{f] Injury to person who had 
alighted from car not negligent.— 
Plaintiff was traveling east in. an 
automobile with three other persons. 
The driver of the car stopped in the 
middle or slightly to the north side 
of the traveled portion of the road, 
at plaintiff's home, which was on the 
south side. Plaintiff alighted from 
the car on the north side and the car 
stood where it was for a few min- 
utes while plaintiff talked with the 
other occupants. Meanwhile, defend- 
ant approached from the west, also 
traveling east, at a speed of not over 
eight to ten miles per hour, and was 
passing on the south of the other car 
when he struck plaintiff who had 
then started to cross the road. De- 
fendant gave no signal in approach- 
ing or passing the other car. It was 
held that defendant was not negli- 
gent as the situation did not call 
tor a warning signal. Anderson v. 
Voeltz, (Mo, A.) 206 SW 584. 

Care as to: 1 
Pedestrians generally see infra 8§ 

778-786. 


ing the course of a towing operation is not, stand- 
ing alone, sufficient to impose liability on the persons 
who were engaged therein.*? 


Jt is, however, the 
who are engaged in towing auto- 


Persons moving to or from street 
ue car see Supra §§ 793, 794. 
ersons working in or on highwa 
eee a §§ Pree c a" 
i epons v. Ariss, 182 1 
188 P 797, 798. sees? 
“It was shown that deceased left 
a position of safety and put himself 
directly in the path of the approach- 
ing truck. ... Under these circum- 
Stances no duty was imposed upon 
the driver of the truck to assume 


that deceased would suddenly expose 


himself to, imminent peril. On the 
contrary, he had a right to conclude 
that he would not recklessly move 
directly in front of the approaching 
machine.” Depons yv. Ariss, 182 Cal. 
485, 487, 188 P 797. 

49. Stanley v. Tomlin, 143 Va. 187, 
196, 129 SE 3879 (“It is the view of 
the defendant that had the legisla- 
ture intended that an automobile 
should be limited to a speed of ten 
miles in passing another automobile 
which had stopped, it would have, in 
section 2140, repeated the words 
‘motor vehicle,’ and provided ‘if the 
horse or vehicle or motor vehicle 
stop... .’ We cannot assent to this 
view. The statute is a wise one, 
Its object is to protect, to the fullest 
extent, not only the occupants of 
horse drawn vehicles, but the occu- 


pants of any other vehicle which 


stops in plain view of the driver of 
an oncoming automobile. The stat- 
ute has no application to what is gen- 
erally termed ‘a parked car,’ that is, 
a car left by the roadside for an in- 
definite period of time, but it does 
apply to ‘a stopped car,’ that is, one 
that either is stopped in plain view 
for the purpose of permitting the 
driver of a car, who has signalled 
for the road, to pass, or that has 
stopped for any other purpose. It is 
a matter of common knowledge that 
children are conveyed in automobiles. 
Is the statute then to be restricted 
to the protection of animals and the 
occupants of animal drawn vehicles, 
and all protection denied to the occu- 
pants of motor propelled vehicles? 
The fact that a car stops in plain 
view of a driver of a car should put 
the driver thereof upon notice that 
he should proceed with caution’). 

50. Steinberger v. California Elec- 
tric Garage Co., 176 Cal. 386, 168 P 
570; Cantield v. New York Transp. 
Co., 128 App. Div. 450, 451, 112 NYS 
854; Richter v. Dahlman, ete., Co., 
179 Wis. 7, 190 NW 841, 30 ALR 747. 
_ “When an automobile loses its mo- 
tive power it must be moved by the 
application of some outside power. 
The ordinary and common way is by 
attaching it to another vehicle and 
towing it to the garage.” Canfield v. 
New York Transp, Co., supra. 


[a] In a busy street towing an 
automobile is lawful. Richter  v. 
Dahlman, etc., Co., 179 Wis. 7, 190 


NW 841, 30 ALR 747. 

51. Wolcott v. Renault Selling 
Branch, Inc., 175 App. Div. 858, 162 
NYS 496 [rev on other grounds 223 
N. Y. 288, 119 NE 556]; Canfield v. 
New York Transp. Co., 128 App. Div. 
450, 112 NYS 854; Titus v. Tange- 
man, 116 App. Div. 487, 101 NYS 
1000; Richter v. Dahiman, ete., Co., 
179 Wis. 7, 190 NW 841, 30 ALR 747. 

52. Titus v. Tangeman, 116 App. 
Div. 487, 101 NYS 1000; Richter v. 
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mobiles along a highway to exercise reasonable or 
ordinary care not to inflict injury on any other user 
The driver of the towing vehicle 
should give proper signals or warnings of his ap- 
proach®* and of the fact that he is towing another 
vehicle,°> where any necessity for such a warning 
exists,°® as he is bound to anticipate the possibility 
of persons attempting to pass between his vehicle 
The person in charge of 
the towed vehicle is bound to exercise reasonable 


of the highway.** 


and the vehicle in tow.®? 


Dahlman,, etc.,. Co.,,.179. Wis, 7, 190 
NW 841, 30 ALR 747. 

{a] Falling over towline.—A pe- 
destrian injured by falling over a 
towline between two automobiles at 
1a Street intersection cannot recover 
for the injuries received by reason of 
the mere fact that an automobile was 
being towed in a busy Street. Rich- 
ter v. Dahlman, ete., Co., 179 Wis. 7, 
190 NW 841, 30 ALR 747. 

{b] Unexpected movement of tow- 
ing vehicle.—Defendant was steering 
a disabled motor vehicle which was 
being towed by another , vehicle 
driven by a chauffeur.. A blockade 
of traffic was encountered and the 
two machines were brought to a 
standstill near the curb with the tow 
rope resting on the pavement. Plain- 
tiff was crossing the street but 
turned back and in order to reach the 
sidewalk she asked defendant if she 
might pass between the two ma- 
chines and he replied that she might. 
As she was passing between them 
the front machine started forward a 
few inches raising the rope from the 
ground and tripping her so that she 
fell causing the injuries for which 
the action was brought. It was held 
that no negligence had been shown. 
Titus v. Tangeman, 116 App. Div. 
487, 488, 101 NYS 1000 (“‘The theory 
of the plaintiff is that the defendant 
having given her permission to pass 
between the two machines, owed 
some duty of warning to the chauf- 
feur not to start the forward ma- 
chine so as to raise the rope from 
the ground or to put any impediment 
in the way of plaintiff's progress. 
The blockade to traffic had not been 
broken so that there was any likeli- 
hood that the chauffeur would start 
on that account, nor were any facts 
shown which could have led the de- 
fendant to believe that for any 
reason the forward machine was 
likely to be started. Conceding, as 
the plaintiff claims, that the defend- 
ant was in charge of both: machines, 
and that the chauffeur was his serv- 
ant, still, under the circumstances 
disclosed, we see no negligence on 
his part. It is not claimed that the 
chauffeur knew that the plaintiff was 
about to cross between the two ma- 
chines, or that he had any reason to 
believe that she was about to do So. 
The forward machine moved less 
than a foot at most, and the chauf- 
feur, having no reason to _ believe 
that such a movement would be 
likely to injure the plaintiff or any 
one else, was guilty of no negligent 
act. If the blockade to traffic had 
been removed and from that cause 
or any other the defendant had rea- 
son to believe that the chauffeur was 
about to start the forward machine, 
having given the plaintiff permis- 
sion to pass between them, Or seeing 
that she was about to do So, very 
likely he should have called out to 
him not to start; but such was not 
the situation. We see nothing in the 
facts disclosed by the record, except 
one of those unfortunate accidents 
for which no one is responsible’). 

{c] Warning from driver of 
towed vehicle when vehicles at rest. 
—A vehicle belonging to defendant 
was towing another of defendant's 
vehicles, which had become disabled, 
along the _ street. Both vehicles 
stopped in obedience to the orders 
of a traffic officer, and while they 
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towing.®t 


were Standing plaintiff started to 
cross between them. The driver of 
the vehicle in the rear shouted a 
warning to her but She did not hear 
it and was caught by the rope and 
thrown. It was held that there was 
no negligence attributable to defend- 
ant. Canfield v. New York Transp. 
Co., 128 App. Div. 450, 112 NYS 854. 

53. Ala.—Whitman’s Fifth Ave. 
Garage Co. v. Ricks, 211 Ala. 527, 
LOHRIS orcs s 

Cal.—Steinberger Vv. California 
Hlectric Garage Co., 176 Cal. 386, 168 


IOS 

Conn.—Tower v. Camp, 103 Conn. 
41, 130 A 86. 

Mo.—Glasgow v. Dorn, (A.) 220 
SW 509. : 

N. Y.—Titus v. Tangeman, 116 


App. Div. 487, 101 NYS 1000. 
Utah.—Musgrave v. Studebaker 
Bros. Co., 48 Utah 410, 160 P 117. 
Wis.—Richter v. Dahlman, etc., 
oe 179 Wis. 7, 190 NW 841, 30 ALR 
Que.—Laberge v. La Compagnie 
des Tramways, 24 RevLegNS 138. 


[a] Directing pedestrian to pass 
between vehicles—Where a_ girl 
stopped close to a towing rope 


stretched loosely across the sidewalk 
from defendant’s ‘‘wrecker’ to a 
disabled car, and on signal from 
defendant’s agents started to pass, 
when the rope suddenly became taut 
from a movement of the disabled car, 
defendant could be found guilty of 
negligence, since his agentS were 
bound to know the situation and, in 
signaling plaintiff to pass, to take 
account of any insecurity createa 
therein. Whitman’s Fifth Ave. 
Garage Co. v. Ricks, 211 Ala. 527, 101 
S 53. 

[b] IncreaseG precautions should 
be taken by the driver of a motor 
vehicle which is towing another 
motor vehicle. Laberge v. La Com- 
pagnie des Tramways, (Que.) 24 
RevLegNS 133. 

[ec] Unusual situation requirinc 
high degree of diligence.— Where a car 
equipped with a crane aS a wrecker 
is towing an uncontrolled truck, with 
defective steering gear, and the fast- 
eningsS between the crane and truck 
are so made that the two cars are not 
continuously rigid, such a combina- 
tion moving at night develops a 
unique situation, demanding a high 
degree of diligence on the part of its 
operator to, constitute,’ due ‘care: 
Tower v. Camp, 103 Conn, 41, 120 A 
8 


6. 

{d] It is negligence to tow an 
automobile truck without brakes, 
backward, down grade on a Slippery 
street. Glasgow v. Dorn, (Mo. A.) 
220 IS NNE O00. 4 

54, Richter v. Dahlman, etc., Co., 
179 Wis. 7, 190 NW 841, 30 ALR 747. 

Duty to give signals and warnings 
of approach generally see supra §§ 
628-631. 

55. Rappetti v. Peugeot Auto Im- 
port Co., 97 Misc. 610,°162 NYS 133; 
Richter v. Dahlman, ete., Co., 179 
Wis. 7, 190 NW 841, 30 ALR_ 747; 
Laberge v. La Compagnie des Tram- 
ways, (Que.) 24 RevLegNS 138. 

[a] Danger from tow rope.—The 
driver of a motor vehicle which is 
towing another vehicle should take 
the necessary means to inform others 
of the danger from the tow rope. 
Laberge v. La Compagnie des Tram- 
ways, (Que.) 24 RevLegNS 133. 


[42 C.J.] 1019 


care in steering or operating it,°’ and should follow 
as nearly as is reasonably practicable in the path of 
the towing vehicle®? and give warning of his ap- 
proach when this is necessary to avoid injury to. 
others.°° Regulations as to the use of the highways 
must, of course, be obeyed by those engaged in 
Whether proper care has been exercised 
is a matter to be determined according to the facts 
of the particular case,°? and negligence in connec- 
tion with the operation of towing results in liability 


56. Steinberger v. California Blec- 
tric Garage Co., 176 Cal. 386, 168 P 
570; Wolcott v. Renault Selling 
Branch, Inc., 2238 N. Y. 288, 119 NE 
iva 175 App. Div. 858, 162 NYS 


[a] Duty affected by circum- 
stances.—The mere extending of a 
rope between two automobiles does 
not place a burden on the person do- 
ing the towing to warn others of the 
obstruction; but whether or not such 
warning is necessary depends upon 
the surrounding conditions, the pres- 
ence or absence of sufficient light at 
the crossing, the size and color of 
the rope, and other pertinent facts. 
Steinberger vy. California Electric 
Garage Co., 176 Cal. 386, 168 P 570. 

[b] Xt is for the jury to determine 
whether the chautfeur-of the towing 
car, having sounded a warning of his 
own approach to the _ pedestrian, 
should also have given the pedestrian 
warning that he had another car in 
cow. Wolcott v. Renault Selling 
Branch, Ine.,: 223 AN. Y..288, 119) NB 
206 [rev 175 App. Div. 858, 162 NYS 


496]. 

57. Rappetti v. Peugeot Auto Im- 
por Co., 97 Mise. 610, 162 NYS 
[a] Illustration.—The driver of 


an automobile, which is towing, after 
dark and at slow speed, another auto- 
mobile across a sidewalk into a 
garage, by a rope about twelve feet 
long and eighteen inches above the 
walk, should anticipate that persons 
on the sidewalk, waiting for him to 
pass, will attempt to cross between 
the two machines, and is therefore 
negligent in not giving some warning 
of the presence of the rope, so as to 
render his employer liable for in- 
juries occasioned by tripping over 


the rope. Rappetti v. Peugeot Auto 
ney nae Co., 97 Mise. 610, 162 ,NYS 
58. Jerome v. Hawley, 147 App. 
Dives 475, “131, NYS. 897; Ditus. -ve 
Tangeman, 116 App. Div. 487, 101 
NYS 1000. 
59. Wolcott v. Renault Selling 


Branch, Inc., 175 App. Div. 858, 162 
NYS 496 [rev on other grounds 223 
N. Y. 288, 119 NE 556]. 

[a] Negligent operation of towed 
vehicle.—Where the towing and the 
towed vehicle were about forty or 
fifty feet apart, and the towing vehi- 
cle crossed from one side of the 
street to the other but the driver of 
the towed vehicle did not follow 
across the street and the two cars 
proceeded with the tow rope slant- 
wise across the street, the driver of 
the towed car was negligent. Jerome 
v. Hawley, 147 App. Div. 475, 131 


60. See Canfield v. New York 
Transp. Co., 128 App. Div. 450, 112 
NYS 854 (set out supra note 52). 

Duty to give signals and wacnings 
of approach generally see supra §8$§ 
628-631. 

61. Farrar v. Whipple, 65 Cal. A. 
1:23, 2231-2: 180; 

62. Titus v. Tangeman, 116 App. 
Div. 487, 101 NYS 1000; Musgrave v. 


I NYS 897. 


Studebaker Bros. Co., 48 Utah 410, 
415, 160 P2117. 
“The exercise of reasonable or 


ordinary care under all the circum- 
stances was the duty that the law 
imposed upon the defendant, and 
the jury were quite as capable of de- 
termining whether under all the facts 
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for any injuries proximately caused thereby.°° 
In the case of a trailer, not controlled in its 
movements by any person thereon, the operator of 
the vehicle to which the trailer is attached must 
exercise reasonable care to see that it is properly 
attached and that the progress of the two vehicles 
does not cause danger or injury,* and failure of the 
operator of the automobile to sound a signal of his 
approach when he should do so may properly be 


regarded as the proximate cause 


person who is struck by the trailer, which lurches 


or bounces to one side.®® 


[§ 753] b. Lights. While a vehicle which is being 
towed should display the lights required by govern- 


and circumstances before them the 
detendant’s employees had exercised 
that degree of care aS was any one 
else. Again, it may well be conceded 
that so far as pedestrians were con- 
cerned there may have been a safer 
way to move automobiles through 
the streets of the city, but that is 
not the test. It might have been 
safer, perhaps, to have moved the 
cars only between certain hours after 
midnight and before daylight. Again, 
it might have been safer to move 
them one at a time and by their own 
power or to have handled only one 
at a time with a team, or to have 
moved them only on certain streets 
that were not being greatly used by 
vedestrians. The law does not pre- 
scribe any particular method by 
which vehicles may be moved on the 
streets. But in moving them it im- 
poses the duty of exercising due or 
ordinary care. What constitutes 
ordinary care in view of a particular 
set of facts is ordinarily for the 
jury.’ Musgrave v. Studebaker Bros, 
Co., Supra. 

63. Walton v. Donohue, 70 Cal. A. 
309, 233 P 76; Kelly v. Werner. Co., 
69 Pa. Super. 342, 

[a] Circumstances showing negli- 
gence.—Plaintiff -was injured after 
dark while crossing the principal 
street of a city, the accident occur- 
ring as follows: ‘“‘While on the curb, 
he noticed the defendant’s motor- 
truck approaching at a slow rate of 
speed; after the truck passed, and 
seeing another one coming from the 
same direction, at a slow speed, he 
proceeded to pass between them, and 
when half way across the street, was 
tripped by a rope which was 
stretched between the two trucks, 
and before he could extricate him- 
self, was thrown to the ground, run 
over by the front wheels of the rear 
one and _ seriously injured. Both 
trucks were operated by defendant’s 
employees, there being two men on 
each, one on the driver’s seat and 
the other in a position to warn 
pedestrians if necessary. Notice of 
their approach was given by _ horn 
signals and there were front lights 
on both, but there was no light on 
the rope, which was so _ fastened 
around the axle of the front car and 
attached to the rear one, that the 
trucks were 25 to 30 feet apart; the 
rope and the brick pavement were 
both of a yellowish color, which in 
the uncertain light made it incon- 
spicuous.” It was held that a ver- 
dict finding that defendant’s em- 
ployees had been negligent was justi- 
fied. Kelly v. Werner Co., 69 Pa. 
Super. 342, 344. 

64. Lambert v. American Box Co., 
144 La. 604, 81 S 95, 3 ALR 612. 

[a] “It is gross negligence for 
the chauffeur of a motor truck, hav- 
ing a trailer, in the form of a wagon, 
behind it, to drive the tandem 
through a much-frequented thorough- 
fare in a populous city, after one of 
the two attachments connecting the 
trailer, at its front axletree, with 
the truck, has parted, and the trailer, 
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dent.®8 


of injury to a 


for several hundred feet, has zig- 
zagged across the roadway, at times 
scraping the curb, until finally it 
mounis the banquette, and, one after 
another, breaks and knocks down 
three castiron posts, set near the 
eurb, which support a gallery that 
extends across the banquette from 
the house; and the owner of the 
truck and trailer is liable in damages 
for the loss and injury thereby in- 
flicted upon the owner of the gallery, 
which, deprived of its support, falis 
to the ground and is destroyed.” 
Lambert v. Amerzcan Box Co., 4 
La. 604,81 S 95, 3 ALR 612. 

65. Temple Lumber Co. v. Living, 
(Tex. Civ. A.) 289 SW 746. 

[a] MIllustration.—Plaintiff's dece- 
dent, a boy five years old, was walk- 
ing along a street in a residence 
section of a city when defendant’s 


truck, with a trailer attached, and 
going at a considerable speed, ap- 
proached them from the rear. The 


driver of the truck gave no signal of 
his approach and it was not dis- 
covered by the boys until it was 
within twenty feet' of them, when 
one of thera saw the truck and gave 
warning to the others, who all ran 
from the shelled roadway in the 
center of the street along which the. 
had been walking, to the side of the 
street. Plaintiff's decedent got out 
of the shelled roadway and stoppe 
on the grass at the side of the road- 
way, where he turned to look. The 
truck passed him but the trailer 
bounded out of a rut in the road and 
struck and killed him. It was held 
that the negligence of the driver in 
failing to give warning of the ap- 
proach of the truck was a proximate 
cause of the death of decedent 
Temple Lumber Co. v. Living, (Tex. 
Civ. A.) 289 SW 746, 747, 748 (‘‘the 
truck was discovered in time for the 
deceased to get to the side of the 
road and avoid being struck by the 
truck, but he did not get far enough 
to escape the trailer, which, because 
of its lightness and the roughness of 
the roadway, and the speed of the 
truck, which was not slackened upon 
the discovery of the presence of the 
children, was caused to lurch or 
bounce to the side of the roadway. 
It seems to us, under the circum- 
stances shown by the evidence, that 
the striking of the child by the 
trailer might have been reasonably 
anticipated as a probable result of 
the failure to warn him of its ap- 
proach. ... The striking of the rut 
and the bouncing of the trailer to the 
side of the roadway cannot, in the 
circumstances shown by the evidence, 
be regarded as an independent in- 
tervening cause of the accident Sever- 
ing the causal connection between 
the failure to give warning of the 
approach of the truck and the strik- 
ing of the deceased by the trailer. It 
is a reasonable inference from the 
evidence that, if the child had been 
warned of the approach of the truck 
before it was so nearly upon him, 
he would have gotten further from 
the roadway and escaped being struck 


ment that every motor vehicle 
public highway’’ shall exhibit two white lights in 
front and one red light in the rear is not applicable 
to a dead motor car which is being towed by a live 
one,®® and therefore the omission to have any lights 
on a vehicle which is being towed is not negligence 
as matter of law.’° 
a statute requiring every motor vehicle to display a 


eee 
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mental regulations for vehicles in tow,®* the failure 
to display such lights does not preclude a recovery 
for injury caused by another vehicle running into 
the vehicle being towed,® unless there was a causal 
connection between the lack of lights and the acei- 
It has been held that a statutory require- 


“‘while in use on a 


But it has also been held, under 


by the ‘wobbling,’ ‘bouncing’ trailer. 
The driver knew of the condition of 
the roadway and of the tendency of 
a trailer, at the speed he was going, 
to ‘wobble’ and lurch to the side of 
the road, and should have anticipated, 
as a reasonable and probable result 
of his failure to give warning to per- 
sons on the roadway in ample time 
for them to get far enough from the 
roadway to avoid injury from the 


trailer, that such injury might 
occur’’), 
66. See statutes and ordinances. 


la] Yime of accident.—The court 
will not disturb a finding of the jury 
on conflicting evidence as to whether 
an accident occurred before or after 
the time when lights should be dis- 
played. Townsend y. Poynter, (Del.) 
130 A 267. 


67. Trudell v. James Cape, etc. 
Co., 187 Wis. 276, 202 NW 696. 
68. Trudell v. James Cape, etc., 


Co., Supra. 

69. Musgrave v. Studebaker Bros. 
Co., 48 Utah 410, 418, 160 P 117 (“It is 
manifest to our minds that it was 
the intention of the Legislature in 
adopting the statute to limit its pro- 
visions to such cars only as were 
actually being used on the public — 
highways or Streets that is, to such 
as were being driven by their own 
power either for business or for 
pleasure. _ The phrase ‘while in use 
on a public highway’ shows a clear 
intent not to include every motor 
vehicle that may be moved in some 
manner on the streets or highways. 
With that limitation, however, so 
clearly expressed, there can be no 
doubt that the statute has no appli- 
cation to motor vehicles that were 
merely being moved on the street for 
the purpose of which the two cars in 
question were being moved. Any 
other construction would do violence 
to the natural, ordinary, and obvious 
meaning of the language of the 
statute’). 

_{a] Editorial comment.—If a 
similar question should arise in other 
jurisdictions it is reasonable to antic- 
ipate that there will result some 
difference of opinion similar to the 
divergence of views as to the applica- 
bility to vehicles standing on the 
highway of statutory requirements 
as to lights on vehicles being oper- 
aon driven, or used. See supra § 

70. Musgrave v. Studebaker B J 
Co., 48 Utah 410, 160 P 117. a 

[a] Editorial comment.—It is to 
be observed that the case cited does 
not imply that absence of lights on 
a towed vehicle may not, under some 
circumstances, be negligent as mat- 
ter of fact. It is easy to picture situ- 
ations which would seem to demand 
lights. Thus, where the surround- 
ings are dark and the towed vehicle 
is some distance behind the towing 
vehicle it would seem that reason- 
able care would require that the 
towed vehicle carry lights in front 
as a warning to persons who might 
otherwise attempt to pass between 
the two vehicles. With respect to a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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red light at the rear at night, defining a motor 
vehicle as any vehicle propelled otherwise than by 
muscular power, and providing that a motor vehicle 
drawing a trailer or other vehicles shall be deemed 
an automobile for the purposes of the act, that a 
train of vehicles drawn by a motor tractor is re- 
quired to display a red light on the rear vehicle.”+ 
[§ 754] c. Mode of Communication between Oper- 
It has been held that there is no duty on 
persons towing automobiles through the streets to 
provide a code of signals between the drivers of the 
towing and the towed vehicles,*? but in England it 
has been required that, where a locomotive is tray- 
eling on the road drawing wagons behind it, there 
shall be a cord or other efficient means of communi- 
cation extending from the rearmost wagon to the 


ators. 


locomotive.7? 


[§ 755] 12. Overcrowding. Overcrowding an auto- 


light in the rear, it would seem clear 
that, owing to the slow movement 
and comparative helplessness of a 
towed vehicle, a rear light thereon 
is possibly even more important than 
in the case of a vehicie proceeding 
under its own power. 

71. Western Indemn. Co. v. Wasco 
sand, ete.n Counol Wala AY 62 erors Py 

72. Musgrave v. Studebaker Bros. 
Co., 48 Utah 410, 416, 160 © 117. 

“The plaintiff, however, further 
insists that it was the duty of the 
defendant in moving its cars in the 
manner it was done to provide a code 
of signals... so that in case of 
threatened accident or danger. the 
two men in the dead cars could sig- 
nal the one in the live ear to stop 
it... . Plaintiff’s counsel do _ not 
point out any particular signal or 
Signals that should have _ been 
adopted. Where the _ statute pre- 
scribes no method of signaling the 
whole matter must ordinarily be left 
to the judgment of the triers of fact. 
Here again the exercise of ordinary 
care is the test. What better signals 
could have been devised than the 
human voice and speech for the pur- 
pose of communication between the 
men who were only about twenty 
feet apart in the open street with 
no deafening noises or other obstruc- 
tions surrounding them so far as the 
evidence shows? Both of the men in 
the two dead cars testified that they 
‘tooted’ or ‘blowed’ their horns and 
spoke to the plaintiff. They also 
said that they used no other signals 
and that they had no other means of 
signaling either plaintiff or the man 
in the front car. The evidence that 
the jury were authorized to accept, 
however, showed that the cars were 
stopped about as soon as they could 
have been after the plaintiff fell. 
It is not easy to perceive what other 
system of signaling the defendant 
should have provided for its em- 
ployees in moving the cars. Neither 
do we understand that the law im- 
poses the duty upon the defendant of 
providing a code of signals where the 
work was as simple as was the work 
in moving the dead cars from the 
station to the garage.” Musgrave v. 
Studebaker Bros. Co., supra. 

73. Morgan v. Ennionn, 123 L. T. 
Rep: N.S. 399. 

74. Dodge v. Toth, 95 Conn. 175, 
110 A 454; Frank v. Cohen, (Pa.) 135 
A 624. 

[a] Children on driver’s. seat.— 
“The driver’s seat was crowded with 
children. Standing alone, this cir- 
cumstance would not be proof of 
negligence, but the practice is in- 
excusable and to be highly con- 
demned. The operator should be free 
in body, arms, hands, and mind to 
control his car.” Frank v. Cohen, 
(Pa.) 185 A, 624, 625. 

75. Dodge v. Toth, 95 Conn. 75, 
110 A 454, 
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[a] Speed on slippery road with- 
out chains.—Where plaintiff’s in- 
testate, while walking upon a road at 
night, was struck and killed by an 
automobile traveling in the same di- 
rection, and the evidence tended to 
show that the motor vehicle was 
traveling at the rate of thirty miles 
or more per hour, that it was a seven 
passenger touring car having nine 
adult persons in it, four of them 
occupying the front seat, that it was 
not equipped with nonskid chains, 
that the road was slippery from ice, 
and that pedestrians were accus- 
tomed to use the traveled roadway, 
there was evidence from which a 
jury could reasonably have found 


negligence in the operation of the 
car. Dodge ‘v.. Toth; 95; Conn. 75, 
110 A 454. 

76. See supra § 582. 


Ala.—Kropp y. Clem, 210 Ala. 
113, 96 S 865. 

Ill.k—Kuchler v. Stafford, 185 Ml. 
A, 199, 

Ind.—Darmody Co. v. Reed, 60 Ind. 
A. 662, 111 NE 317. 


Iowa.—Hermon v. Egy, 207 NW 
116; Caplan v. Reynolds, 191 Iowa 
453, 182 NW 641. 

Me.—Adams y. Barrell, 125 Me. 
164, 1382 A 130. 

Md.—Wingert v. Cohill, 136 Md. 


399, 110 A 857, 

Mich.—Tuttle v. Briscoe Mfg. Co., 
190 Mich. 22, 155 NW 724. 

Mo.—Ostermeier v. Kingman-St. 
pants Impl. Co., 255 Mo, 128, 164 SW 
218. 

Mont.—Knott v. Pepper, 74 Mont. 
236, 239-P 1037. 

Nebr.—Lammers v. Carstensen, 109 
Nebr. 475, 191 NW 670. 

N. J.—Wilson v. Kuhn, (Sup.) 130 
A 468, 

R. I—Woodward vy. O’Driscoll, 44 
RI. 487, 118 A 869. 

Tex.—La Lumiere y. Morgan, (Civ. 
A.) 262 SW 526. 


Wis.—Janz v. Rounds, 188 Wis. 
612, 206 NW 833. 

[a] In driving out of a garage 
care must be exercised. Kropp v. 


Clem, 210 Ala. 113, 96 S 865; Oster- 
meier v. Kingman-St. Louis Impl. 
Co., 255 Mo. 128, 164 SW 218. 

78. Ford v. Des Moines Ice, etc., 
Co., 187 Iowa 729, 174 NW 486. 

[a] Turning between intersec- 
tions.—A driver proceeding west on 
the north side of the street and 
turning across the street between in- 
tersections in order to enter a private 
driveway on the south side of the 
street, in violation of an ordinance 
requiring persons turning from. one 
side of the street to the other to go 
to and around the intersection, is 
guilty of negligence. Ford v. Des 
Moines Ice, etce., Co., 187 Iowa 729, 
174 NW 486. 

Duties in turning: 

Generally see supra §§ 646-650. 
Into intersecting highway see supra 

§§ 726-729. 
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mobile with passengers to an extent that the driver’s 
control of the car is hampered may be an element of 
negligence,’* especially where the existing condi- 
tions are such as to require special vigilance or 
caution on the part of the driver.” 

[§ 756] 18. Entering or Leaving Private Premises 
—a. In General. The general rule requiring ordi- 
nary care in the operation of a motor vehicle’® 
applies when driving into or out of private prem- 


[§ 757] b. Turning in from Highway. One who 
desires to make a turn in a highway for the purpose 
of entering private premises must exercise the same 
care and caution which would be required of him in 
making any other turn.’ 
tion to the drivers of other vehicles where any rea- 
sonable necessity therefor appears;® but a statute 
requiring an automobile to be equipped with a horn 


He must signal his inten- 


79. Boell _v, Sullivan, 119 Kan. 
637, 240 P 851; Liebling v. Tanguay, 
33 Que. K. B. 119 [dism motion to 
appeal 33 Que. K. B. 513]. 

[a] Crossing street.—The driver 
of a motor vehicle must not cross a 
public street to enter a private drive- 
way without signaling his intention 
to other vehicles which may be fol- 
lowing him, and if he crosses with- 
out signaling he is guilty of negli- 
gence and responsible in damages if 
a collision ensues. Liebling v. Van- 
guay, 33 Que. K. B. 119 [dism motion 
to appeal 33 Que. K. B. 513]. 

[b] Unintelligible signals.—De- 
fendant, driving along his right-hand 
side of the road, was approaching 
and desired to turn into a private 
driveway leading to his home, which 
was on his left-hand side of the 
road. Plaintiff was approaching in 
the opposite direction on her own 
right-hand side of the road. When 
the cars were about half a _ block 
away defendant was waving his hand 
and uttering noises which led plain- 
tiff to think he was drunk but which 
he apparently intended to warn her 
of his intention to turn. Plaintiff 
having no knowledge of the existence 
of the driveway or of his purpose to 
cross continued on her course and 
defendant turned suddenly to the left 
in front of her car and a collision 
resulted. It was held that defendant 
was negligent and plaintiff was not 
guilty of contributory negligence. 
Boell v. Sullivan, 119 Kan. 637, 638, 
240 P 851 (‘‘According to plaintiff’s 
testimony no proper or recognized 
signal that defendant was about to 
cross the road was given. There 
was no intersection of highways 
there and she had no knowledge of 
his private roadway or his purpose 
to cross into it. In the circum- 
stances it is clear that he should 
have waited the passage of plaintiff’s 
car instead of turning across the 
road in front of it. If it be granted 
that she had time to stop her car, 
after he shouted and waved his 
hands, these things did not indicate 
to her that he was going to turn to 
the left in front of her car at that 
place. No signals indicative of this 
purpose was given, and under the 
findings and evidence it cannot be 
held that the collision was due to 
her negligence’). 

[ec] Failure of other driver to ob- 
serve signal.— Where the driver of an 
automobile, intending to turn into 
his own premises, discovered that 
another car was following him and 
extended his hand out the left side 
of the car, so that the other driver, 
by reasonable diligence, might see it, 
and held it there until he reached 
the turn, he was not liable to the 
other driver for damages to his auto- 
mobile, which struck a culvert as he 
was attempting to avoid the first 
driver when he turned. Wingert v. 
Cohill, 136 Md. 399, 110 A 857. 
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or other signaling device®® does not require that such 
horn always be sounded before the machine is turned 
into a private driveway,*! and it is not negligence to 
fail to sound the horn before making such turn in 
the nighttime, where the light from the headlights 


gives ample warning.®? 


[§ 758] c. Hmerging onto Highway**—(1) In 
The operator of an automobile, when 
emerging from private premises onto a highway, 
should keep a lookout for vehicles approaching along 
the highway,** give ample warning by audible signal 
of his approach to the highway when this is rea- 
sonably necessary ,®° have his machine under con- 
trol,*° emerge at a reasonable speed,®’ and use rea- 
sonable care to avoid collision with any approaching 
vehicle.** He should not attempt to cross the high- 
way in front of a vehicle approaching thereon*® 
unless the situation and circumstances are such that 
in the exercise of ordinary care he believes, and is 
warranted in believing, that he can do so safely.°° 


General. 


80. See statutory provisions. 
81. Henderson v. O’Leary, 177 

Wis. 130, 187 NW 994, 24 ALR 942. 

82. Henderson y. O’Leary, supra. 
83. Right of way between vehi- 
cle emerging and vehicle traveling 

along highway See infra § 761. 

‘ 84. Kemmish v. McCoid, 193 Iowa 
958, 185 NW 628; Wilson v. Kuhn, 
GN. Sup.) 130° :-A) '468s Castle vi 
Zorilla, 8 Porto Rico Fed. 491, 496. 

“A person going upon a highway 
that is used in both directions is 
bound to do very nearly the equiva- 
lent of that, to stop, look, and listen, 


—to satisfy himself in some way 
that there is no special danger in 
coming out at that point.” Castle v. 


Zorilla, supra. 
[a] Extent of observation.—The 
driver is not required to extend his 


observation beyond a point where a| 


vehicle moving at a lawful rate of 
speed -would threaten his. safety. 
Wilson v. Kuhn, (N. J. Sup.) 130 A 
468. 

[b] Not required to get out of 
car.—A driver about to emerge onto 
a main road at a place where his 
view is obstructed is not necessarily 
negligent in failing to stop his car, 
get out, and walk to a place where 
his view is unobstructed. Abel v. 
Zeek Baking Co., (N. J. Sup.) 132 A 
245. 

{c] Failure to see where view un- 
obstructed.—The driver of an auto- 
mobile entering the highway from 
a private driveway, at a point where 
the private driveway and the high- 
way were in full sight of one another 
and the view was unobstructed, was 
negligent either in failing to look 
for an approaching vehicle with 
which he had a’collision or in failing 
to see it if he did look. WKemmish 
“v. McCoid, 193 Iowa 958, 185 NW 

85. Uhl y. Fertig, 56 Cal. A. 718, 
206 P 467. 

86. Kuchler vy. Stafford, 185 Il. 


206 P 467; Kuchler v. Stafford, 185 
(OLD, VAS 9, 

88. Kemmish v. McCoid, 193 Iowa 
958, 185 NW 628; Castle v. Zorilla, 
8. Porto, Rico Fed. 491; Janz v: 
Rounds, 188 Wis. 612, 206 NW 833; 
Ortmann v. Leath, 187 Wis. 616, 205 
NW 397. ) 

[a] Negligence in proceeding onto 
highway.— Where a car approaching 
a public road was traveling in neu- 
tral at only three miles per hour, 
and while still twelve feet from the 
highway the driver saw defendant’s 
truck approaching at a rapid rate, 
the fact that the car was out in the 
highway when the collision occurred 
would show either that the brakes 
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highway.°* 


ing to others is 


sidewalk of his 


were inadequate, making negligence 
that of the owner, under the statute, 
or that the driver was negligent in 
operation of the car. Hermon v. 
Ley, (lowa) 207 NW 116. 

89. Kemmish v. McCoid, 193 Iowa 
958, 185 NW 628. 


90. Kemmish v. McCoid, supra; 
Janz v. Rounds, 188 Wis. 612, 206 
NW 833. 

{a] Illustration.—Where the driv- 


er of an automobile on ernerging 
from a private driveway had to cross 
a narrow parkway and then turn into 
a narrow steet and aS he emerged 
he saw a truck approaching along 
the parkway at least thirty-six feet 
away, the driver of the automobile 
was, as matter of law, not negligent 
in proceeding across the parkway at 
the same slow speed at which he 


emerged. Ortmann vy. Leath, i87 
Wis. 616, 205 NW 397. 

91. Crawley v. Jermain, 218 Ill. 
A. 251; Moore v. Vance, 4 La. A. 353; 
Parker v. Baker Gasoline Co., Inc., 
3 La, A, 711. 

92. Crawley v. Jermain, 218 Ill. 


A. 251; Moore v. Vance, 4 La. A. 353; 
Herrin v. Stroh Bros. Delivery Co., 


(Mo. A.) 268 SW 871; Meehan v. 
Hesselgrave, 121 Wash. 568, 210 P 
2. 

[a] Circumstances showing negli- 


gence.—The driver of an automobile, 
who ran his car, with the hood up, 
backward from a garage and circled 
around into the middle of the street, 
and there struck a street Sweeper, 
was, as a matter of law, negligent, 
where he was looking in the opposite 
direction from which he was going, 
although he blew the horn when he 
started, when he was on the sidewalk, 
and just as he entered the street. 
Ostermeier v. Kingman-St. Louis 
Impl. Co., 255 Mo, 128, 164 SW 218. 

93. Zageir v. Southern Express 
Cone Na ICoe 692 moor Sata sue 
Lumiere v. Morgan, (Tex. Civ. A.) 
262 SW 526. 

{a] Backing into an automobile 
proporly parked on the street is negli- 
gence. La Lumiere v. Morgan, (Tex. 
Civ. A.) 262 SW 526. 

94. Parker v. Baker Gasoline Co., 
ine? 3 Da, Aeewvey, 

95. Crawley v. Jermain, 218 Ill. 
A. 251; Ostermeier v. Kingman-St. 
Louis Impl. Co., 255 Mo. 128, 164 SW 
218; Zageir v. Southern Express Co., 
171); N.C. 692). 89"SE 43. 

96. Herrin y. Stroh Bros. Delivery 
Co., (Mo. A.) 263 SW 871. 

97. Herrin v. Stroh Bros. Delivery 
Co., supra. 

98. Woodward v. O’Driscoll, 44 R. 
J. 487, 118 A 869. : 

[a] Signal of coemployee.—W here 
a coemployee of a truck driver has 
gone out into the street in order to 


care to avoid endangering or injuring them.? 
automobilist who turns from the road across a side- 


Mo. «i 
[§§ 757-760 


[§ 759] (2) Backing Out. Backing out from pri- 
vate property onto a public highway is an operation 
demanding a high degree of skill and caution®? to 
avoid danger or injury to any person on the high- 
way? or collision with any vehicle thereon,®? and 
one engaged in such operation must use greater. care 
than would be required ef one driving along the 
It is the duty of the operator to keep 
a lookout,®® signal his approach when such a warn- 


reasonably necessary,®® move at a 


moderate speed,®? stop when a necessity therefor 
becomes apparent,®® and, at night, have suitable 
lights on his ear.®? 
[§ 760] d. Crossing Sidewalk. Pedestrians have 
the right of way on a sidewalk, and it is incumbent 
on one who is driving an automobile across a side- 
walk to notify persons who are properly using the 


approach? and to take particular 
An 


direct the driver out in safety, the 
driver is negligent in backing the 
truck into the street and failing to 
stop when signaled to do so by 
such other employee. Woodward vy. 
O’Driscoll, 44 R. I. 487, 118 A 869. 

99. Herrin v. Stroh Bros. Delivery 
Co., (Mo. A.) 263 SW 871 (lack of 
tail light}. 

1.. Crawley v. Jermain, 218 Mil. 
A. 51; Moore v. Vance, 4 La. A. 353! 

2. Hilderbrand v. Baldwin, 233 Iil. 
A. 278; Darmody Co. v. Reed, 60 Ind. 
A. 662, 111 NE 317; Herrin v. Stroh 
Bros. Delivery Co., (Mo. A.) 263 SW 
871. 

[a] Merely sounding a horn will 
not necessarily exculpate a driver 
from negligence if it was apparent 
to him as he approached a pedestrian 
in the’ driveway that such pedestrian 
did not hear or notice the warning 
and was unconscious of the approach- 
ing automobile. Tuttle v. Briscoe 
Mfg. Co., 190 Mich. 22, 155 NW 724: 

3. Hilderbrand v.’ Baldwin, 233 Ill. 
A. 278; Crawley v. Jermain, 218 Ill. 
A. 51; Kuchler v. Stafford, 185 Ill. A. 
199; Moore v. Vance, 4 La. A. 353; 
Tuttle v. Briscoe Mfg. Co., 190 Mich. 
22, 155 NW 724; Meehan v. Hessel- 
grave, 121 Wash. 568, 210 P 2. 

fa]. Illustration.—Defendant was 
backing his car from private premises ~ 
out into the street. When he neared 
the sidewalk he observed a boy Et 
proaching the driveway on his left- 
hand side. The boy stopped and de- 
fendant also stopped. The defend- 
ant then resumed backing his car, 
looking to the right for approaching 
trafic and paying no further atten- 
tion to the boy. The boy had also 
started, thinking that the automo- 
bile was waiting for him to pass and 
as the automobile backed over the 
sidewalk it ran into the boy. It was 
held that defendant was negligent 
and the boy was not guilty of con- 
tributory negligence. Moore Vv. 


Vance, 4 La. A. 353 (‘A person in the 


act of backing an automobile across 
a sidewalk in a city who sees a boy 
nine years and two months of age 
walking on the sidewalk near the 
point over which he is about to back 
the automobile, should take such 
precautions as that in no event con- 
ceivable to an intelligent man will it 
back over and injure the boy’’). i 

[b] Care commensurate with ca- 
pacity to injure—One driving a 
heavy motor truck from private prop- 
erty through a covered passageway 
across the sidewalk to get out on the 
street owes pedestrians who may be 
rightfully on the sidewalk a duty of 
care commensurate with the capa- 
bilities of injuring them with the 
truck. Tuttle v. Briscoe Mfg. Co., 
190 Mich, 22, 155 NW 724, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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walk to enter premises abutting on the street is not, 


however, bound to anticipate the presence of a per- . 


son on the sidewalk approaching the driveway cross- 
ing at a speed greater than that of a pedestrian.* 

[§ 761] e. Rights and Duties of Driver Proceeding 
along Highway. One who is driving along the high- 
way must exercise ordinary care to avoid colliding 
with or striking a vehicle entering or leaving private 
premises,> and if he travels at an excessive speed 
this may be regarded as the sole cause of a collision 
with a vehicle emerging into the highway from his 
right-hand side. It has been considered that stat- 
utes with respect to the right of way between 
vehicles’ have no application to the situation which 
exists where one vehicle is proceeding along a high- 
way and another vehicle is emerging onto such high- 
way from private premises, and that a vehicle 
proceeding along the highway is under no obligation 
to yield or concede the right of way to a vehicle 
which emerges from private premises and attempts 
to cross the road in front of it.2 It has also been 
considered, apart from any statutory regulation, 
that one who is traveling along the highway has the 
right of way over one emerging thereonto from 
private premises,!° at least where the highway is a 
much traveled or main thoroughfare,’+ and hence, 


4 Nugent v. Gunn, 15 OntWN 145 


[app dism 17 OntWN 53] (collision | lature must 
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permitted by the law, and the Legis- 
have 
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although he should anticipate the possibility of 
meeting a vehicle emerging from private premises,*? 
he may act on the assumption.that the driver of any | 
such vehicle will exercise due care.1® Accordingly, 
it is held that the driver of a vehicle on the main 
thoroughfare is not required to watch for the emer- 
genee ‘of vehicles from private property with the 
same vigilance as is required of him in watching the 
highway ahead of him and intersecting. highways.1* 
The right of a driver to use any part of the highway 
which he chouses is not affected by the possibility 
of the emergence of vehicles from private prem- 
ises.1¢ One who is driving along a highway on his 
own right-hand side of the road is not guilty of 
negligence as matter of law in swerving to the left 
to avoid a collision with a vehicle which suddenly 
emerges from private property on his right-hand 
side of the road and proceeds across the road.‘* 

[§ 762] 14. Articles Projecting, Falling, or 
Thrown from Vehicle. It is a lawful use of the 
highway to transport over it goods or other articles 
loaded in an automobile.*® In arranging’ his load 
the person in charge of the automobile may, within 
reasonable limits, use such mode of loading as he 
deems best,1® and the fact that articles carried on 


a 


that of the people driving along the 


considered that]|carretera. You cannot expect people 


with a bicycle). 

5 Cal.—Uhl v. Fertig, 56 Cal. A. 
718, 206 P 467. 

La.—Parker v. Baker Gasoline Co., 


Inc.; 31 has-A. (Til. 
N. J.—Wilson v. Kuhn, (Sup.) 130 
A 468. 


Porto Rico.—Castle v. Zorilla, 8 
Porto Rico Fed. 491. 

R. I.—Woodward v. O’Driscoll, 44 
R. I. 487, 118 A 869. 

Ss. D.—Cameron v. Miller, 43 S. D. 
429, iso NW 71. 

Wis.—Janz v. 188 Wis. 
612, 206 NW 833. 

[a] Vehicle backing out.—If a 
collision between a vehicle backing 
out of private premises and a vehicle 
proceeding along the highway is due 
to negligence of the driver of the 
latter vehicle he is liable therefor. 


Rounds, 


Parker v. Baker Gasoline Co., Inc., 3 
Ea. AAs tb: 

6 Wilson y. Kuhn, (N. J. Sup.) 
130 A 468. 

{a] The rule has been applied 


where defendant traveled at the rate 
of fifty miles an hour. Wilson y. 
Kuhn, (N. J. Sup.) 130 A 468. 

7. See supra § 703. 

8. Snibbe v. Robinson, (Md.) 135 
A 838; Janz v. Rounds, 188 Wis. 612, 
206 NW 8323. 

[a] Reason for rule— ‘Such a 

construction of the statute would be 
so clearly unreasonable that it should 
not be adopted, unless in obedience 
to some clear and unequivocal man- 
date of the Legislature. We say 
that because it would not only tend 
to hinder and delay the ordinary flow 
of traffic over the public highways 
of the state, by requiring persons 
operating motor cars thereon to ob- 
serve, not only the conditions on the 
highways over which they may be 
driving, and all public ways inter- 
secting the same at and near the in- 
tersections, but also to discover at 
their peril the location of,all private 
ways, lanes, and roads leading into 
the highways, no matter how ob- 
securely or indefinitely marked they 
may be, or how difficult it may be 
for one operating an automobile over 
ways with which they connect to 
discover them while exercising ordi- 
nary care to avoid injury to others in 
the lawful use of the highway. If 
that construction were adopted, it 
would be wholly impracticable to 
operate motor vehicles over the pub- 
lic highways at the rates of speed 


fact in fixing the rates of speed at 
which vehicles may be lawfully op- 
erated over the public highways. If 
it had intended to impose tpon per- 
sons operating automobiles on such 
highways the duty of discovering all 
intersecting or connecting private 
roads, ways, or lanes, and of antici- 
pating the approach of vehicles there- 
from, the Legislature would no doubt 
have limited the speed at which such 
vehicles might be lawfully operated 
to such rates as would be consistent 
with the normal and adequate dis- 
charge of that duty. But they did 
not do that, and in prescribing the 
rules of the road to be observed by 
persons operating vehicles on the 
roads of this state, in our opinion, 
they only intended those rules to 
apply to the operation of vehicles on 
the.public ways of the state, and had 
no reference to private roads or 
ways.” Snibbe v. Robinson, (Md.) 
135 As Ss. 

9. Janz v. Rounds, 188 Wis. 612. 
616, 206 NW 8383 (‘It is true that if 
the’ jury were satisfied that the plain- 
tiff in the exercise of ordinary care 
had a right to believe he had sufficient 
time to cross the line of travel of 
cars going west, that he might pro- 
ceed without being guilty of negli- 
gence; but by so proceeding he did 
not change the rules of the road as 
to right of way, nor could he sub- 
ject the defendant to the necessity of 
conceding the right of way to the 
plaintiff. Upon such a situation it 
became the .defendant’s duty, when 
apprised of the situation, to exercise 
ordinary care to avoid a Collision, but 
there was no obligation to yield or 
concede the right of way’’). 

10. Castle v. Zorilla, 8 Porto Rico 
Fed. 491. 

[a] Reason for rule—‘“A man 
who is going along a carretera in 
this Island has the right of way. It 
is a public road designed for traffic, 
and has not any other purpose at all. 
He has, under ordinary circum- 
stances, ‘the right of way, that is to 
say, he has the right to go along 
it. ... Peoplé have a right to live 
along the carretera. There would 
not be any carretera if they did not 
have that right. The people would 
not live in the country if they did 
not have autos, so. the people living 
along the carretera have their rights, 
too; but I charge you that it is a 
right secondary or subordinate to 


using the carretera to stop every 
time that they come to a place of 
ingress or egress of a private house. 
There would not be much use of hay- 
ing a highway under those condi- 
tions.. It would be reducing them all 
to the same level.’’ Castle v. Zorilla, 
8 Porto Rico Fed. 491, 495 


11. Uhl v. Fertig, 56 Cal. Be etLSs 
206 P 467. 
[a] Reason for rule.—“It would 


seem to be a rule founded upon the 
reasonable necessities of the situa- 
tion assumed. The conditions which 
surrounded the parties at the time 
and place where the accident herein 
referred to occurred well illustrate 
the need for declaring the rule to be 
as indicated. Over that thorough- 
fare a great deal of vehicular traffic 
constantly passed, and high rates of 
Speed were maintained. The casual 
machine that might emerge upon the 
highway from private property align- 
ing the same could better suffer the 
small delay by allowing precedence 
to the highway traffic and so not only 
avoid obstructing the latter but de- 
crease the danger of injury by col- 


lision:*~ Uhl | veishertiz. 56) Calas 
718, 725, 206 P 467, 
12. Woodward v. O’Driscoll, 44 


R. I. 487, 118 A 869. 


13. Woodward v. O’Driscoll, supra. 
14. Uhl v. Fertig, 56° Cal. A. 718) 
206 P 467; Woodward v. O’Driscoll, 


44 R. I. 487, 118 A 869. 

[a] “He was not required to an- 
ticipate the unexpected event that a 
motor vehicle would suddenly issue 
forth from private grounds and cross 
the highway in front of him. He 
had not the duty to look across 
hedges or through shrubbery, nor yet 
to scan the ground within the line 
where shade tres bounded the foot- 


way outside the property line.” Uhl 
% ee ie 56 Cal. A. 718,: 725, 206 


Duty to keep lookout: 
Generally see supra §§ 624-627. 
At crossings and intersections see 

supra § 691. 

15. See supra § 612. 

16. Janz v. Rounds, 188 Wis. 612, 
206 NW 833. 

Vi Uh ya Wertig; 569 Cal; As THst 
agg m8 467. 

Ryder v. ane 98 Vt. 106, 

126 aN 491, 86 ALR 45 

19. Ryder Vv. Lay tava supra. 

[a] “The law does not undertake 
to prescribe the manner in which the 
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the automobile project out from its 


does not constitute negligence per se?? unless some 
statute or ordinance is thereby violated.?* 
however, incumbent upon one desiring to operate a 
loaded automobile along the highway to use reason- 
able care so to arrange his load that it will not 


goods shall be loaded.’’ Ryder v. 
Hayward, 98 Vt. 106, 109, 126 A 491. | 
36 ALR 453. 

20. Ryder v. Hayward, supra. 

[a] Angle iron may be trans- 
ported on a truck, although it pro- 
jects beyond the: mud guard on the 
left side. Ryder v. Hayward, 98 Vt. 
106, 126 A 491, 36 ALR 453. 

21. , Ryder. v. Hayward, supra. 
See Osterheldt v. Peoples, 208 Pa. 
310, 57 A 703 (horse-drawn vehicle). 

22. Ryder v. Hayward, 98 Vt. 106, 
i126 A 491, 36 ALR 453. 

[a] Reason for rule.—If it were 
otherwise “a farmer could not law- 
fully cart his hay along the high- 
ways, a millman could not haui his 
lumber over it, a telephone com- 
pany could not draw its_ poles 
through the streets of a city, with- 
out adopting new methods.” Ryder 
v. Hayward, 98 Vt. 106, 109, 126 A 
491, 36 ALR 453. 

23. See statutes and ordinances. 

24. Ryder v. Hayward, 98 Vt. 106, 
126 A 491, 36 ALR 453. 

25. U. S.—Pacific Hardware, etc,, 
Co. v. Monical, 205 Fed. 116, 123 CCA 
348. 

Cal.—Miller v. Lyons, 252 P 330. 

Minn.—Dunkelbeck v. Meyer, 140 
Minn. 283, 167 NW 1034. 

Mo.—Boyle v. Bunting Hardware 
Co., CA.), 288 “Sw, 155. 

N. Y.—Callahan vy. David M. Oltarsh 
Iron Works, 112 NYS 1102. 

Okl.—Haley v. Bowman, 251 P 1046. 

Pa.—Barton v. Craighill, 268 Pa. 
464, 112 A 96. 

Vt.—Ryder v. Hayward, 98 Vt. 106, 
126 A 491, 36 ALR 453. 

Wal—fudy. v4, Doyle, 1e0 Val "392, 
108 SEH 6. 

Wash.—Dowd v. Morris, 133 Wash. 
215,, 260, Ff 320, 

W. Va.—McCallam v. Hope Natural 
Gas Co., 93 W. Va. 426, 117 SE 148. 

[a] Improper parking with dan- 
gerous load.—Defendant was trans- 
porting on his truck three mowing 
machine blades, two of which were 
sixty-five inches long and the third 
seventy-seven inches _ long. They 
were placed in the body of his truck 
so that one end, called the knuckle 
end, was in the forward left-hand 
corner, and the other end was in 
the rear right-hand corner, the blades 
being thus diagonally across the 
body and projecting from the rear 
and somewhat to the right. The 
blades were not protected in any way. 
Defendant parked his truck at an 
angle of about forty-five degrees to 
the curb line with his front wheel 
against the curb, parking between 
two cars, of which the one on his 
right was quite a large one and ob- 
secured the view of defendant’s truck 
which a person coming down the 
street would otherwise have had. 
Defendant left his car in this situa- 
tion. Plaintiff was riding a bicycle 
down the street in front of a motor 
vehicle. Two motor vehicles were 
approaching in the opposite direction 
and the front car stopped, whereupon 
the rear car turned to the left and 
moved forward, thus completely 
blocking the street. Plaintiff, finding 
himself caught between the cars in 
front and the car approaching him in 
the rear, swerved to the right, riding 
close to the cars parked on that side 
of the street and when he came to 
opening between defendant’s truck 
and the large car on its right he 
headed in for the sidewalk, ran into 
the projecting blades and was _ in- 
jured. It was held that defendant 
was negligent in parking his car as 
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sides”° or rear? 


It is, 


above described with the projecting 
blades unprotected, that defendant’s 
negligence, and not the actions of the 
other vehicles on the street, was the 
proximate cause of plaintiff's injury, 
and that plaintiff was not guilty of 
contributory negligence. Judy: —V. 
Doyle, 130 Va. 392, 402, 403, 108 SE 
6 (‘The rider of a bicycle, when 
threading his way along a congested 
street filled with other speeding vehi- 
cles of a far more massive and pre- 
tentious character, must often seek 
safety by pursuing the very course 
followed by the plaintiff in the in- 
stant case, namely, by turning into 
the curb at the first opening which 
presents itself. Under such circum- 
stances he should not be unexpect- 
edly confronted, in his quest for 
safety, with the sharp and serratea 
edges of exposed and dangerous im- 
plements. Ordinary prudence would 
suggest to the owner of a car that 
if he proposed to park the same 
under the conditions appearing in 
this case, and leave it unattended, h. 
should at least wrap in burlap, or 
other material, the dangerous im- 
plements which he carried, or en- 
close them between boards in the 
fashion described by one of the wit- 
nesses, Doubtless the defendant, 
when he parked his car, did not an- 
ticipate the concurrence of circum- 
stances which resulted in the in- 
juries suffered by plaintiff, but if 
this act of his was a negligent one, 
and in our judgment it was, the 
defendant’s liability does not depend 
upon his ability to foresee the ensu- 
ing circumstances in precise detail’’). 

{b] Turning with load projecting 
from rear.—(1) Defendant’s motor 
truck was being driven along the 
street with a load consisting of four 
sections of pipe, each twenty feet in 
length, the pipe extending consider- 
ably beyond the rear of the vehicle. 
Plaintiff was standing upon the side- 
walk in front of her home with her 
left arm around a metal electric light 
post which stood on the edge of the 
sidewalk. Defendant’s driver desired 
to turn into an alley and on account 
of the narrowness of the street this 
was a movement which required 
some maneuvering of the truck. The 
explanation of exactly what the 
driver did was as stated by the court, 
“not entirely clear,” but ‘the result 
was that when he turned to the left 
the pipes extending from the rear 
of the truck struck the electric light 
pole crushing and badly lacerating 
the plaintiff’s arm.” It was held 
that the negligence of the driver of 
the truck was “‘patent upon the rec- 
ord,” and that plaintiff was not guilty 
of contributory negligence. , McCal- 
lam v. Hope Natural Gas Co., 93 W. 
Va. 426, 429, 430, 117 SH 148. (2) 
The driver of a truck loaded with 
iron girders which projected ten feet 
from the rear of his truck was negli- 
gent when he turned so as to swing 
his load across the street and strike 
a horse drawing a vehicle traveling 
in the opposite direction, although 
he claimed that he held up his hand 
and signaled the driver of the other 
vehicle to stop, the other driver testi- 
fying that he did not see any Such 


signal. Callahan vy. David M. Oltarsh 
Iron Works, 112 NYS 1102 (horse- 
drawn vehicle). (3) Defendant’s 


autotruck, which was nineteen feet 
long, was loaded with bars of steel 
or iron about thirty-one feet long 
which extended out behind the rear 
of the truck a distance of about 
twelve feet. The driver while travel- 


at 


» [§ 762 


involve unnecessary danger or inconvenience to 
other users of the highway,?4 and he may be held 
liable for an injury caused by operation of his car 
in a manner which is not careful or prudent in view 
of the projection of articles beyond the side or rear 
thereof?® or by an article improperly loaded on his 


ing at a rate of from ten to fifteen 
miles an hour made a turn to enter 
into certain premises without giving 
a warning of any kind and the pro- 
jecting bars swept around and struck 
and injured a pedestrian on the 
roadway. It was held that the 
driver was negligent. Pacific Hard- 
ware, etc., Co. v. Monical, 205 Fed. 
116, 123 CCA 348. 

[ec] Turn held not negligent.—A 
driver of a truck, from the rear of 
which projected for several feet iron 
beams being carried thereon, who 
saw that a pedestrian in the street 
was aware of his approach and was 
waiting for him to pass, and who 
passed the pedestrian to the left of 
the truck and immediately after 
passing swerved to the right, so that 
the projecting beams struck and in- 
jured the pedestrian, was not negli- 
gent in so swerving as he was not 
bound to stop or to keep a Straight 
course or look back because he saw 
the pedestrian, who, it was evident, 
was aware of the situation and was 
getting out of the way. Barton vy. 
Craighill, 268 Pa. 464, 112 A 96. 

[d] Failure to flag projecting 
load; negligent turn.—Plaintiff was 
driving north, and defendant’s truck 
was being driven south on the same 
street, at night, approaching an in- 
tersection. Defendant’s' truck was 
heavily loaded with iron pipe which 
projected out beyond the end, but no 
red flag was placed on the end of the 
projecting pipe. The two vehicles 
reached the intersection at the same 
time and the driver of defendant’s 
truck without any warning turned 
west to his right, into the intersect- 
ing street. As he did so the end of 
the iron pipe projected over onto the 
east side of the street along which 
the truck had been traveling and 
struck plaintiff's car, tearing the top 
off it and breaking the windshield, 
whereupon plaintiff's car proceeded 
north for some distance and went 
over an embankment and capsized, 
plaintiff being immediately found in 
the car in an unconscious or semi- 
conscious condition. It was held 
that the driver of defendant’s truck 
was negligent. Haley v. Bowman, 
(Okl1.) 251 P 1046. 

{e] Blocking entire road.—De- 
fendant’s truck, which was twenty- 
four feet long and which carried a 
steel girder forty-seven and a half 
feet long, was being driven north 
at night along a highway on which 
there was “‘considerable” traffic. The 
driver intended to back the truck in 
a westerly direction into a narrow 
intersecting road and for the purpose 
of accomplishing this turned toward 
the east. For some reason the engine 
of the truck stopped when it was jn 
such a position that the front end 
was three feet from the eastern side 
of the road and the girder extended 
beyond the westerly line of the high- 
way, thus blocking the entire high- 
way. Plaintiff's decedent in his 
automobile approached along the 
highway and his car collided with 
that portion of the girder which pro- 
truded beyond the rear end of the 
truck. It was held that it was negli- 
gence on the part of the operator of 
the truck to place the truck with its 
load entirely and completely across 
the road at a time when traffic would 
be endangered thereby. Miller v. 
Lyons, Cal.) 252) P3300! 

{f] Failure to see signal of driver 
or character of load.—A driver is not 
negligent because he fails to see a 
signal of the driver of a vehicle pro- 
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vehicle falling therefrom.*® 


able.?* 


[§ 763] 15. Operation in Places other than Streets 
While governmental regulations 
with respect to the operation of automobiles are 
ordinarily applicable only to operation on public 
streets and highways,?* the common-law duty of 
exercising due care and avoiding injury to others 


and Highways. 


ceeding in the opposite direction that 
he intends to turn and also fails to 
See that the load on such vehicle pro- 
jects beyond its rear until it swings 
out across the road as the turn is 
made. Callahan v. David M. Oltarsh 
Iron Works, 112 NYS 1102 (both 
vehicles horse-drawn). 

26. Rivera y. Villamil, 29 Porto 
Rico 257; Golden v. + L, *Greene 
Paper Co., 44 R. I. 226, 116 A 577. 

[a] Roll of paper falling from 
truck.—The owner of a motor truck 
is responsible for injuries to a _ pe- 
destrian who is struck by a roll of 
paper which falls from the truck as 
it enters an alley, and while the 
pedestrian is walking along the side- 
walk in the exercise of due care, 
where the rolls were so insecurely 
placed upon the truck that they were 
likely to fall off at any time. Golden 
v. R. . Greene Paper Co., 44 R. I. 
P26 e116 PAS STG 

{[b] Operation of vehicle proxi- 
mate cause of accident.—Where a 
pedestrian is struck by an object 
falling from a loaded and moving 
truck, the operation of the truck so 
loaded and not the absence of care in 
loading it is to be regarded as the 
proximate cause of the accident. 
Golden v. R. L. Greene Paper Co., 44 
R. 1,226, 116 A 577, 

[ec] In the absence of contributory 
negligence recovery may be had for 
injuries caused by objects falling 
from an improperly loaded motor 
vehicle. Rivera v. Villamil, 29 Porto 
Rico 257, 

27. See Semper v. American Press, 
217 Mo. A. 55, 273 SW 186 (news- 
paper publisher held liable for in- 
jury to plaintiff who was struck by 
bundle of newspapers negligently 
thrown from automobile of person 
employed by publisher to deliver 


papers). 
23. Stewart v, Smith, 16 Ala, A. 
461, 78 S 724; Bean v. Coffey, 169 


Ark. 1052, 1053, 277. SW 522; Snibbe 
v. Robinson, (Md.) 135 A 838, 839. 

“The law of the road does not 
apply to private property.” Bean y. 
Coffey, supra. 

“The provision... that vehicles 
not in motion shall stand with their 
right side as near the right-hand 
side of the highway as possible, -or 
that which requires vehicles carry- 
ing poles or other objects projecting 
more than five feet from the rear end 
thereof to carry in the nighttime a 
red light, and in the day a red flag, at 
the end of such pole, were obviously 
not designed to apply to the roads 
and ways on private property, such 
as farms or country estates, or, in- 
deed, to any property on which the 
public have no right to go.” Snibbe 
v. Robinson, supra. 

[a] Lights.—A statutory regula- 
tion as to the lights on motor vehi- 
eles applies only to such vehicles on 
public highways and not to vehicles 
on private ways. Stewart v. Smith, 
16 area 461, 78 S 724. - 


29. / Si—Pacific. Hardware, -etc!, 
Co. v. Monical, 205 Fed. 116, 123 
CCA 348. 

Ark.—Bean v. Coffee, 169 Ark. 1052, 
277 SW 522. 


Towa.—stodgel v. Elder, 172 Iowa 
739. 154 NW 877. 


[42 C. J.— 65] 


He may also be held 
liable for an injury caused by an article being negli- 
gently thrown from the vehicle by him or by another 
occupant of the vehicle with whose act he is charge- 
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stances.°° 


Me.—Adams v. 125 Me. 
164, 182 A 130. 


Mo.—Papic v. Freund, (A.) 181 SW 


Barrell, 


1161. 

N. C.—Brigman vy. Fiske-Carter 
eae Commer IN Cao le som Ey 
25. 

W. Va.—Colebank vy. Standard 
Garage Co., 75 W. Va. 389, 84 SE 
1051. 
eer ote v. Fraba, 10 OntWN 

[a] Backing on private driveway. 
—Defendant employed plaintiff to 


repair and paint his residence. For 
the purpose of painting the upper 
part of the residence plaintiff was 
standing near the top of a ladder 
which was set out from the house 
and across a private driveway lead- 
ing from the street to the garage. 
While plaintiff was so standing, de- 
fendant directed his chauffeur to 
bring his automobile, which was 
standing in front of the garage, to 
the street in front of the house. The 
chauffeur started the car, and with- 
out warning by word or signal, 
backed it out of the driveway and hit 
the ladder on which plaintiff was 
standing, throwing plaintiff to the 
ground. The chauffeur stated that 
he intended to drive under the ladder, 
as he had done on previous occasions, 
and that he thought plaintiff saw him 
but other witnesses testified that 
immediately after the accident the 
chauffeur said that he never thought 
about the ladder being there and did 
not see it until he hit it. It was held 
that the chauffeur was negligent, 
that defendant was responsible for 
such negligence, and that plaintiff, 
being an invitee on defendant’s prop- 
erty, was entitled to recover for his 


injuries. Adams v. Barrell, 125 Me. 
164, 132 A 130. 
[b] Backing into parked car.— 


Where one seeking employment came 
upon defendant’s premises by invita- 
tion and parked his automobile in 
the place designated by the defend- 
ant for such purpose, his wife, who 
remained in the parked car, may re- 
cover against defendant for an injury 
sustained through the negligence of 
defendant’s -servant in, without no- 
tice or warning, backing a loaded 
truck against the parked car in 
which she was sitting. Brigman v. 
Miske-Carter Constr... Co.,192' N: C. 
791, 136 SE 125. 

{c] Driving into garage.—If an 
automobile driver driving his car 
into a garage sees a person in a 
place of danger therein, and after 
so discovering him could by ordinary 
care stop his car and avoid injuring 
him, it is his duty to do so. Stodgel 
v. Elder, 172 Iowa 739, 154 NW 877. 

[d] Driving through subway en- 
trance to depot.—Where it was cus- 
tomary for a terminal association to 
repair the floor of a subway which 
admitted autotrucks to and from the 
depot, and the subway was well 
lighted and the servants of the asso- 
ciation engaged in sucn work could 
easily be seen, it was the duty of 
persons operating autotrucks through 
the subway to exercise reasonable 
care to make observations to avoid 
running down persons working on 
the floor. Papic v. Freund, (Mo. A.) 
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rests upon one who operates an automobile in other 
places,”® although the nature of the place is a proper 
matter for consideration in determining whether the 
operator exercised due care under the circum- 


Leaving motor vehicle standing. If the person in 
charge of a motor vehicle leaves it standing on 
private premises at a place where an unexpected 
movement of the vehicle may result in injury to 
others, without taking proper precautions against its 
starting, this may constitute negligence,*+ but one 


181 SW 1161. : 

[e] Driving on race track.—Where 
the space inside of a race track at 
a county fair ground is being used 
for a carnival and numbers of people 
are crossing the race track going to 
and from the carnival, which can be 
reached only by crossing the race 
track, a person who is driving: an 
automobile on the race track should 
travel at a moderate rate of speed, 
twenty-five miles an hour being an 
excessive speed, and on approaching 
persons crossing the track should 
slow down and sound a Signal of his 
approach. Mankin vy. Bartley, 266 
Fed. 466 [certiorari den 254 U. S. 


631 mem, 41 SCt 7 mem, 65 L. ed. 
448 mem]. 

30. Caplan v. Reynolds, 191 Iowa 
453, 456, 182 NW 641; Clifford: v. 


Hines, 122 Me. 389, 120 A 179. 

“The fact that the way was a pri- 
vate one, not frequented by the gen- 
eral public, was a circumstance to 
be considered in the defendant’s 
favor, as bearing upon the degree of 
watchfulness and care he was bound 
to:use.” Caplan v. Reynolds, supra. 

[a] Sounding horn.—One who is 
driving an automobile in a city yara 
congested with other vehicles is not 
under an absolute duty of sounding 
his horn as he proceeds, and a pedes- 
trian who is struck by the vehicle 
while working in the yard eannot 
predicate negligence on failure to 
sound the horn. Clifford v. Hines 
122 Me. 389, 120 A 179. 

[b] Backing out of garage.—An 
automobile driver is not negligent as 
a matter of law simply because in 
backing his car from his garage out 
of a private driveway he did not see 
one in the driveway cranking his 
delivery car, which according to cus- 
tom was in the driveway, or because 
he attempted to back out of the drive- 
way, instead of turning around, or 
did not drive to a transverse alley and 
around the block to get to his front 
door. Caplan v. Reynolds, 191 Iowa 
453, 182 NW 641. 

{c] Frightening horses in school 
yard.—The operator of a motor vehi- 
cle is not guilty of a trespass in driv- 
ing into a school yard and around the 
school building, and is not liable for 
injuries caused by a team of horses, 
working in the school yard, of whose 
presence he was unaware, becoming 
frightened and running away; and 
even though he may be regarded as 
guilty of a trespass in Such a case 
he is not liable for the damages thus 
caused, as they are not an ordinary 
consequence of the trespass. Collyer 
v. McAuley, (Man.) 46 DomLR 140, 
[1919] 1 WestWkly 1073. 


31. Jewison v. Dieudonne, 127 
Minn. 163, 149 NW 20. 
{a] Illustration. — Evidence that 


an employee of defendant about to 
repair a car left it standing just out- 
side the entrance to defendant’s re- 
pair shop with the motor running at 
high speed, although he did not know 
what the defect in the car was, and 
that the car started and ran into the 
repair shop injuring plaintiff who 
was there rightfully, is sufficient to 
support a finding of negligence. 
Jewison v. Dieudonne, 127 Minn. 163, 
149 NW 20, 


® 
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who properly parks on private premises and prop- 
erly secures his vehicle against: starting of its own 
accord is not liable for an injury resulting from its 
being started by unauthorized interference with it.*? 

[§ 764] H. Vehicles Having Special Privileges— 
1. In General. Traffic regulations frequently exempt 
from their operation certain vehicles engaged in 
public service in emergencies or give to such vehicles 
certain prior rights over other vehicles on the streets 
and highways;** and even in the absence of any 
express provisions of this character, it is considered 
that such exemptions or prior rights may be im- 
plied because of the necessities of the case.** But 
an express exemption of certain vehicles from the 
requirements of specified traffic regulations is re- 
garded as implying the exclusion of any other ex- 


emptions.*° 


[§ 765] 2. Fire Department Vehicles—a. Implied 
Privileges. Apart from any express grant of priv- 
ileges in these respects, it is usually considered that, 
by reason of the necessities of the situation and the 


32. Touris v. Brewster, 285 N. Y. 
226, 1389 NE 249. 

[a] Mlustration.—One who parked 
a car at a place designated by the 
occupant of the premises upon a 
place -which was quite level, where 


other cars had been left at other 
times, held by their emergency 
brakes, who stopped the engine, 


put on the emergency brakes, which 
were in good condition, locked the 
ignition, and put the key in his 
pocket, was not guilty of negligence 
imposing liability to one injured 
when the car some two hours later 
plunged over an embankment, there 
being nothing to suggest to. him that 
the car would be interfered with in 
his absence. Touris v. Brewster, 235 
N.Y, 226, 1389. NE 249. 

33. See statutes and ordinances. 

34. Syck v. Duluth St. R. Co., 146 
Minn., 118, 121, 177 .NW, 944. 

“We are mindful that there may 


be implied exceptions to traffic regu-| 


lations,-such as fire department: ap- 
paratus going to a fire, ambulances 
on emergency cases, and the like.” 
Syck v. Duluth Street. R. Co., supra... ; 

35. Desmond v. Basch, 94 N. J. Le 


52, 108 A 362. 
836. White v. Casper, (Wyo.) 249 
Pacific BHlectric 


RL Cos wi 87.1. Caly 4392,. 2020 B18 Ty 89 
ALR 452; Rollow v. Ogden City, 66 


Utah 475, 484, 243 P 791; White vy. | 


Casper, (Wyo.) 249 P 562, 565. 

“Where, as here, a municipality ex- 
ercises governmental functions in 
operating fire apparatus, and a stat- 
ute is passed for the purpose of 
regulating the speed of vehicles gen- 
erally, it will not be assumed that 
the regulation was intended to apply 
to the operation of such fire appara- 
tus unless such intention is couched 
in express terms or is manifested by 
necessary or, unavoidable implica- 
tion.”’ Rollow v. Ogden City, supra; 
White v. Casper, supra. 

38. Balthasar v. Pacific Electric 
R.+ (Co. 187, Cal. 302, 305, 202 3P 3%, 
19 ALR 452; Syck v. Duluth. St. R. 
Co., 146 Minn. 118, 177 NW. 944; 
Rollow v. Ogden City, 66 Utah, 475, 
243 P 791; White v. Casper, (Wyo.) 
249 P 562. 

“It must be conceded that. the 
language of the Mator Vehicle Act in 
fixing speed limits, and regulating 
the use of public streets, is broad 
enough to apply to a motor fire-truck 
responding to a fire-alarm. But a 
familiar and fundamental rule of 
construction requires that this gen- 
eral language shall not be construed 
to apply to the government or its 
agencies unless expressly included 
by name.” Balthasar v. Pacific Elec- 
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tersections.?2 


ae 


[8§ 763-766 


shall be accorded a clear passage by other vehicles 


proach.*® 


tric, Co.jesupras 

[a] “Fire trucks are used for a 
special purpose only, and are not 
used or intended to be used upon the 
streets or highways for either pleas- 
ure or business purposes, and hence 
do not come, within the designation 
of ordinary vehicles.” Rollow v. Og- 
den City, 66 Utah 475, 484, 2438 P 791. 


To same effect White v. Casper, 
(Wyo.) 249 P 562, 565. 

39. Cal.—Balthasar Vv. Pacific 
Electric R. Co., 187 Cal. 302, 202 P 


37, 19 ALR 452. 
Ill.—Devine v. Chicago, 172 Ill. A. 
246 (horse-drawn vehicle). 
Kan.—Kansas City v. McDonald, 60 
Kan. | 481,57, PB 128, 45> LRA. 429 
(horse-drawn vehicle). 
Minn.—Hubert v. Granzow, 131 
Minn, 361, 155 NW 204, AnnCas1917D 


563. 

N. Y.—Farley v. New York, 152 
N. Y. 222, 46 NE 506, 57 AmSR 511 
(horse-drawn vehicle). 

Utah.—Rollow v. Ogden City, 66 
Utah 475, 483, 243 P 791. 

W. Va.—Waddell v. Williamson, 98 
W. Va. 547, 127 SE 396, 

“We are further of the opinion that 
neither the statute nor the city ordi- 
nances regulating the speed of vehi- 
cles driven on the highways and pub- 
lic streets have any application to 
this case. Both the statute and the 
ordinances relate to the use of vehi- 
cles generally, and, in our judgment, 
were not intended to regulate or con- 
trol the defendant in operating the 
trucks and fire apparatus used in its 
fire department,” Rollow v. Ogden 
City, supra. 

40. Balthasar v. Pacific Electric 


R,)Co., 187%, Cal... 30258202 Pst 19 
ALR 452. 

41. Maxwell v. Miami, 87 Fla. 107, 
113,.100 S 147, 383, ALR) 682. See 


Warren v. Mendenhall, 77 Minn, 145, 
79 NW 661 (dictum of judge deliver- 
ing opinion of court, “speaking for 
myself alone’’). 

“The right of way should be given 
to the passage of fire-fighting equip- 
ment when a destructive fire is or 
is supposed to be in progress.” Max- 
well v. Miami, supra. 

42. Balthasar v. Pacific Electric 
R.. Co., 187 Cal. 302, 202.P 37,19 ALR 
452; Indianapolis Tract., etc., Co. v. 
Hensley, (Ind.) 105 NE 474, 476; 
Knox v. North Jersey St. R. Co., 70 
N. J. L. 847, 57 A 423,; 1 AnnCas 
164. 


“The common law gives no special 
privileges to fireman [firemen] as 
against the driver of a street car or 
other vehicle, which arrives at the 
crossing of an intersecting highway, 
before the apparatus.’ Indianapolis 
Tract., ete., Co. v. Hensley, supra. 


drawing to the curb and stopping on their ap- 
The extent of such special privileges is 
necessarily determined according to the terms of the 
grant.*° If the grant is a general one, unrestricted 


43. See statutes and ordinances, 

[a] Fire outside of city.—A stat- 
ute exempting fire apparatus from 
speed limits is applicable to city fire 
apparatus on its way to a fire outside 
of the city limits. Hubert v. Gran- 
zow, 131 Minn. 361, 3638, 155 NW 204 
(“the fire in question was outside the 
city limits, and plaintiff contends 
that the city fire department is not 
required to go to fires outside the 
city; that, if they do so, the wagons 
and engines used for such purpose 
cease to be ‘fire wagons’ and ‘fire 
engines,’ within the meaning of the 
motor vehicle act, while so employed, 


public interest,?¢ and in the absence of a clear — 
expression of legislative intent to the contrary,°* 
fire apparatus and other vehicles of a municipal fire 
department, whose function is the saving of hfe and 
property, are, when in use for such purpose, exempt 
from traffic regulations,?> such as those fixing speed 
limits*® and prescribing the mode of turning at in- 
It has also been considered that such 
vehicles are entitled to the right of way at crossings 
and intersections,*! but other authorities hold that 
there is no common-law right of way of fire vehicles 
over other vehicles.*” 

[§ 766] b. Privileges Expressly Granted. Traffic 
regulations frequently provide in express terms that 
fire department vehicles shall be exempt from speed | 
limits,** shall be entitled to the right of way,** or 


and that the rules prescribed by that ~ 


act applied to defendants for that 
reason, It is probably true that no 
legal duty is imposed upon a city fire 
department to assist in extinguishing 
fires outside the city; but it is a mat- 
ter of common knowledge that such 
departments almost invariably re- 
spond when called upon in such 
cases. Actuated by motives of hu- 
manity rather than by the mandate 
of strict legal duty, they seldom re- 
fuse to give their services to their 
neighbors in case of need. While the 
law may not impose a legal duty 
upon them to assist in extinguishing 
fires outside the city, it certainl 


soce not forbid them from doing 
so”). 
44. See statutes and ordinances. 
[a] “To secure the highest effi- 


ciency in the operation of the appara- 
tus and the best results in the efforts 
of the men to preserve life and prop- 
erty, the fire department is given the 
right of way by ordinance over the 
streets and alleys of the city, and all 
other persons are required to yield 
such right of way so as not to ob- 
struct the rapid passage of men and 
equipment to the place of danger.’ 
Oklahoma R. Co..yv. Thomas, 64 
164 P 120, LRA1917B 


OkK1.,. 219). 221, 

405. 4 
45. See statutes and ordinances. 
[a] Negligence in disregarding 


statutory duty.—In an action by city 
firemen riding on a fire truck for in- 
juries received by its collision with 
a pole in an effort to avoid hitting a 
ear driven by defendant, whether de- 
fendant was negligent in causing the 
collision, or whether he rightfully 
disregarded the statutory injunction 
to draw up his automobile to the 
right-hand curb and stop there until 
the fire apparatus had passed, de- 
pends upon the relative situation of 
the fire apparatus and the automo- 
bile just prior to the. collision. 
Brockaredt Ve Meltzer, GN. d.)) dies 


46. Dowler v. Johnson, 225 N. Y. 
39, 121 NE 487, 3 ALR 146. = 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in terms, such vehicles are entitled to assert their 


privileges at all times when in use 


poses,*” but when the grant is limited in terms, it 
Thus an exemp- 
tion of such vehicles when going to a fire or answer- 


must be construed acecordingly.*® 


ing an emergency call is applicable 


circumstances, and not when such a vehicle is using 
the streets for any other purposes.*® Every fire call 
is, however, regarded as an emergency within such 
It is, of course, the duty of the 
operator of the other vehicles to recognize the - 
superior rights of fire apparatus and govern their 


an exemption.®° 


conduct accordingly.®+ 
[§ 767] c. Duty To Use Care.>? 


fire department vehicle is either expressly or im- 
pliedly exempt from the operation of traffic regula- 


tions does not relieve the operators 


47. Puget Sound Electric R. Co. 
v. Benson, 253 Fed. 710, 165 CCA 
304; Hubert v. Granzow, 131 Minn. 
361, 155 NW 204, AnnCas1917D 563. 

[a] Limitation not applicable to 
fire apparatus.—In an ordinance giv- 
ing the right of way to “apparatus 
of the fire department, police patrol 
wagons, ambulances, responding to 
emergency calls,” etc., the clause “‘re- 
sponding to emergency calls’ limits 
the grant only with respect to ambu- 
lances and does not qualify the grant 
to fire department apparatus and po- 
lice patrol wagons. Hence fire ap- 
paratus is entitled to the right of 
way when returning from a fire as 
well as when going-to one. “Fire 
and police protection may depend as 
well upon prompt action in housing 
the fire apparatus and having patrol 
wagons convenient for any emer- 
gency, so that, whether the fire de- 
partment or the police department 
is responding to one call or making 
ready to meet the exigencies of an- 
other, it is an act required for render- 
ing prompt and proper fire or police 
protection, which is the_ essential 
purpose of the ordinance.” Puget 
Sound Hlectric R. Co. v. Benson, 253 
Fed. 710, 711, 165 CCA 304. 

[b} Personal use.—‘‘If defendants 
had been using the machine solely 
for their own personal purposes, and 
not for the purpose of conveying 
themselves to a fire, it may be that 
the provisions of the statute would 
apply, but that question is not before 
us.” Hubert v. Granzow, 131 Minn. 
361, 364, 155 NW 204. 

48. See cases infra note 49. 

49. Opocensky v. South Omaha. 
101 Nebr. 336, 163 NW 325, LRA 
1917E 1170; Dowler v. Johnson, 225 
N. Y. 39, 121 NE 487, 3 ALR 146. 

[a] When a fire truck is being 
tested on the street, it is not within 
an exception to the speed law exempt- 
ing from its operation fire vehicles 
when answering emergency calls de- 
manding exeessive speed. Opocensky 
v. South Omaha, 101 Nebr. 336, 163 
NW 325, LRA1917E 1170. 

(Wyo.) 249 


50. White v. Casper, 
PP. 562; 

fa] Reason for rule.—‘‘We think 
that the exemption mentioned in the 
statute above quoted contemplates 
that an actually existing fire in the 
eity is an emergency which justifies 
excessive speed, and that the men 
operating the fire. department may 
eonstrue it to be Such. Whether a 
fire in a city is or is not of a grave 
character cannot, in many cases, be 
determined in the first instance. It 
may or may not be, depending on 
many different circumstances. A fire 
that at a casual glance would appear 
insignificant might, under favorable 
conditions, be turned into a confla- 
gration. We cannot believe that the 
Legislature intended that the char- 
acter and extent of the fire must, in 
order to justify excessive speed, be 
determined beforehand—and that at 
the peril of the city.” White v. 
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for proper pur- 


only under such 


sideration.®® 
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from the general duty of exercising due care for 
the safety of others,°* and their own safety,54 even 
when answering emergency calls,®> although, in de- 
termining what is due care on the part of the oper- 
ator of such a vehicle, his right to assume that 
others will recognize and respect his superior rights 
on the streets is an element to be taken into con- 


[§ 768] 3. Police Vehicles—a. Implied Privileges. 
Police officers in their vehicles are not, merely be- 
cause of their character as such, exempt from the 
duty to observe speed laws,°* but it has been con- 


sidered that an exemption, for the time being, exists 


The fact that a 


of such vehicles 
Casper, (Wyo.) 249 P 562, 565. 


51. Hadley v. Arms, 136 Wash. 
632, 241 P 26. 
[a] Negligence shown.—Plaintiff 


was driving north, and as she entered 
an intersection she saw a fire truck 
approaching -from the east, about a 
block away. She sought to comply 
with an ordinance requiring vehicles 
to draw up to the right-hand curb 
and stop on the approach of fire ap- 
paratus, but cars were thickly parked 
along both streets and there was no 
place where she could park in strict 
compliance with the ordinance. She 
therefore crossed the intersecting 
street and drew up to the curb on 
her own left-hand side, with her left 
wheels near the curb, in the only 
vacant space which she could find. 
Defendant’s truck had been following 
plaintiff's car along the street some 
distance behind her, and the truck 
entered the intersection and _ pro- 
ceeded more than half-way across 
when the driver stopped directly in 
the path of the fire truck, which 
was proceeding along the center of 
the street according to custom. As 
the only means of avoiding a col- 
lision with defendant’s truck, which 
inevitably would have resulted in 
serious damage to both vehicles and 
their occupants, the driver of the fire 
truck swerved to his right and be- 
fore he could get back to the center 
of the street the fire truck struck 
plaintiff's car, causing the injury 
complained of. It was held that a 
verdict finding the negligence of the 
driver of defendant’s truck to have 
been the proximate cause of the ac- 
cident was justified. Hadley v. Arms, 
136 Wash. 632, 241 P 26. 

52. Liability of city for negligence 
in operation of fire department ve- 
hicles see infra § 875. 


53. Cal.—Sacramento v, Hunger, 
(A.) 249 P 223. 
Fla.—Maxwell v. Miami, 87 Fla. 


10:7, 100: S, 147, )383 ALR 6 82. 

Ind.—Indianapolis Tract., etc., Co. 
v. Hensley, 105 NE 474 (horse-drawn 
vehicle). ; 

Mich.—Garrity v. Detroit Citizens’ 
St. R. Co., 112 Mich. 369, 70 NW 1018, 
37 LRA 529 (horse-drawn fire ve- 
hicle). 

Minn.—Warren v. Mendenhall,;: 77 
Minn. 145, 79 NW 661. 

N. Y.—Farrell v. Fire Ins. Salvage 
Corp; 189 App. , Divs 795, 179, NYS 
47 


Tex.—Hastern Texas Electric Co. 
v. Hunsucker, (Civ. A.) 280 SW 887. 

Wash.—Hadley v. Arms, 136 Wash. 
632, 241 P 26. 

[a] “Reckless driwing of fire 
trucks on the streets of a city is 
manifestly not essential to efficiency 
in fire fighting, and such conduct 
needlessly and unreasonably and con- 
sequently unlawfully impairs the pri- 
vate rights of those who are lawfully 
upon the streets with their property. 
Such conduct renders the streets un- 
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in favor of a police official who, m order promptly 
to perform his duties, is obliged to, and does, exceed 
the speed limit,°* as in case of pursuit of vehicles 
whose drivers have in some way violated the law.®? 


safe, and when permitted by the city, 
liability of the city may arise. there- 
from if persons and property law- 


fully on the street are injured in 
consequence thereof.” Maxwell v. 
Miami, 87 Fla. 107, 114, 100 S 147, 


33 ALR 682 [quot Tallahassee  v. 
Kaufman, 87 Fla. 119, 100 S 150, 152]. 

[b] “A ‘right of way’ over the 
city streets does not do away with 
the requirement that reasonable care 
shall be exercised at all times. A 
‘right of way’ is necessarily subject 
to the preservation of the safety of 
those who may be lawfully upon the 
streets, and while the emergency in 
the case of fire apparatus undoubt- 
edly justifies speed in driving to the 
scene of the disaster, such speed 
must be exerted with reasonable care 
and due regard to the lives and limbs 
of those who may be met upon the 
way.’ Farrell v. Fire Ins. Salvage 
Corp., 189 App. Div. 795, 800, 179 
NYS 477, 481. 

[c] Necessity for notice of ap- 
proach.— ‘It is evident that the right 
of way of fire, apparatus over other 
vehicles is dependent upon ‘due re- 
gard to the safety of the public’ only 
in so far as such ‘due regard’ affects 
the person required to yield the right 
of way. Notice to the person re- 
quired to yield the right of. way is 
essential, and a reasonable oppor- 
tunity to stop or otherwise yield the 
right of way necessary in order to 
charge a person with the obligation 
fixed by law to give precedence to 
the fire apparatus.” Balthasar v. Pa- 
cific Electric R. Co., 187 Cal. 302, 311, 
202 P 87, 41, 19 ALR 452, 

54. Hoffman v. People’s Motorbus 
Co., (Mo. A.) 288 SW, 948. 


55. Farrell v, Fire Ins. Salvage 
Corp:, 189 App. Div. ,795, 179 NYS 
477. 

56... Warren .v.. Mendenhall, 


TT 
Minn. 145, 79 NW 661. pit 

57, |} Desmond v.. Basch, 94 N. J. .L. 
52,, 108: A 362; Oklahoma R.' ‘Co. .v. 
Thomas, 63 Okl, 219, 164 P 120, LRA 
1917E 405; Foster v. Bauer, 173 Wis: 
231, 180 NW. 817. 

[a] A deputy sheriff is guilty of 
negligence in operating his-motor 
cycle at a greater rate of speed than 
that. limited by statute. Foster v. 
Bauer, 178 Wis..231, 180 NW 817. 

58. Edberg v. Johnson, 149 Minn. 
395, 184; NW 12. 

59. Balthasar v. Pacific Electric 
R. Co.,. £87 iCal. 302, 308,-202 P 37, 19 
ALR 452; Edberg v. Johnson, 149 
Minn. 395, 184 NW 12. 

“The general rules of the road re- 
lating to speed and to the turning of 
corners contained in the Motor Ve- 
hicle Act do not apply to... police 
apparatus. We have only to consider 
the utter absurdity of requiring peace 
officers to observe the arbitrary speed 
limits fixed by the Motor Vehicle Act 
when pursuing criminals, who may 
be fleeing in high-power cars at twice 
the legal limit, to make manifest that 
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On the other hand, however, it has been asserted 
that, in the absence of an express exception in the 
statute, a police officer must keep within the statu- 
tory speed limit even though a higher speed would 
be necessary to effective performance of his duty.*° 
[§ 769] b. Privileges Expressly Granted. Under 
some regulations police officers using motor vehicles 
when on duty are expressly exempted from the oper- 
ation of speed laws, either absolutely or in emer- 
gencies demanding speed in excess of the prescribed 
When the exemption is of the latter class, 
it is, of course, necessary for an officer claiming the 
benefit of the exemption to show that the situation 
exemption was applicable.®* 
regulations giving to police 
way at intersections,®* and 
exist, it is the duty of other 


lbaaabeene 


was one to which the 
There are also found 
vehicles the right of 
where such regulations 


the Legislature did not have in view 
such a limitation on peace officers.” 
Balthasar v. Pacific Electric R. Co., 
supra. 

[a] Reason for rule.—-“If these 
officers may not pursue and overtake 
one violating the regulations with- 
out themselves becoming amenable to 
the penalties imposed by them , 
many offenders who are now brought 
to answer will escape.” State v. Gor- 
ham, 110 Wash. 330, 332, 188 P 457, 
9 ALR 365. 

60. Keevil v. Ponsford, (Tex. Civ. 
A.) 173 SW 518, 520 (“Peace officers 
are not excepted from the operation 
of the laws limiting the speed of 
vehicles upon public highways. Cer- 
tainly, an exception should be made 
in favor of those whose special duty 
it is to detect and arrest parties run- 
ning in excess of the legal limit, 
while discharging such duty. The 
courts, however, cannot ingraft this 
exception. It must be done by the 
legislative body’’). 

61. See statutes and ordinances. 

{a] Motor cycle as “patrel wag- 
on.”—Where a general motor vehicle 
law, among other things, establishes 
a speed limit, defines the term ‘mo- 
tor vehicle’? and expressly excepts 
“police patrol wagons” from the defi- 
nition, a motor cycle used by a po- 
- liceman in the performance of his 
duty comes within the exemption. 
Edberg v. Johnson, 149 Minn. 395, 398, 
399, 184 NW 12 (“To secure the 
safety of the public is one of the 
principal objects of the statute. A 
criminal, seeking to get away from 
the scene of his crime, commonly 
travels in an automobile driven at 
a high rate of speed. There are 
reckless drivers of automobiles who 
pay no attention to the speed laws. 
Both classes of offenders must be 
overtaken by the officers of the law, 
if they are to be placed under arrest. 
As an aid to officers on patrol duty 
no vehicle more serviceable than the 
motor cycle has as yet been invented. 
Of course it is possible for such of- 
ficers to use automobiles instead of 
motor cycles, but their use would be 
equally if not more dangerous to 
others if driven at a high rate of 
speed. ... Taking into consideration 
the objects sought to be attained by 
the statute, the general use of motor 
cycles in patrolling streets and high- 
ways when the statute was enacted, 
as well as at the present time, and 
the evident purpose of the legislature 
to except fromthe operation of the 
statute vehicles employed as instru- 
mentalities of municipal fire and po- 
lice departments, we hold that mo- 
tor cycles so employed come within 
the exceptions made by the statute’’). 

[b] Exceeding speed limit not 
negligence.—(1) Brown v. Wilming- 
ton, 27 Del. 492, 90 A 44. (2) A motor 
eycle policeman, being exempt from 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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speed limits imposed by ordinance 
and having the right of way at cross- 
ings, cannot be held, as a matter of 
law, to be guilty of contributory neg- 
ligence in traveling at the rate of 
thirty-five or forty miles an hour 
when answering an emergency call 
in the line of his duty, he having 
been involved in a collision with 
an automobile at a crossing. Clark 
v. Wilson; 108 Wash. 127,183 P 108. 

62. See Koger v. Keller, 120 Kan. 
196, 243 P 294 (set out and quoted 
infra this note). 

[a] Going to fire as emergency 
call_—Under a statute exempting 
from the speed limit police vehicles 
answering emergency calls demand- 
ing excessive speed, a motor cycle 
policeman who is under orders, when 
a fire occurs, to follow the fire de- 
partment and assist is exempt from 
the speed limit when so going to a 
fire. Koger v. Keller, 120 Kan. 196, 
199, 243 P 294 (‘It is conceded that 
a fire call may be regarded as an 
emergency so far as the fire depart- 
ment is concerned, but it is said that 
a fire call is not necessarily an emer- 
gency in the case of the following 
motor-cycle policeman. Both were 
required to run to the fire with all 
practical speed, each was required 
to meet the exigency, and we See no 
ground for distinguishing between 
them as to the existence of the emer- 
gency”). 

63. See statutes and ordinances. 

[a] Identity apparent.—‘‘The uni- 
forms of the... policemen and the 
structure of the... police cars, im- 
mediately disclose their identity to 
those by whom the right of way must 
be yielded.” Kidd v. Chissell, 146 Md. 
169, 178, 126 A 82, 38 ALR 20. 

[b] Grant of right of way to po- 
lice patrol wagons not qualified.— 
Puget Sound Electric R. Co. v. Ben- 
son, 253 Fed. 710, 165 CCA 304 (set 
out supra § 766 note 47). 

64. Kidd v. Chissell, 146 Md. 169, 
126 A 82, 38 ALR 20; Clark v. Wilson, 
108 Wash. 127, 183 P 103. 


65. Clark v. Wilson, supra. 
66. See statutes and ordinances. 
[a] Construction of ordinance.— 


An ordinance providing that police 
vehicles shall have the right of way 
and that other vehicles, upon their 
approach, Shall draw up to the curb 
and remain there until they have 
passed is not limited by a further 
provision that vehicles shall be driven 
to the right of the center of the 
street so as to limit the right of way 
of police vehicles to a right of way 
between intersections over traffic 
bound in the game direction. Hogan 
Vv: ee: 218 Mo. A. 172, 265 SW 
875. 
67. Liability of city for negligence 
in operation of police vehicle see 
supra § 875. 


68. Hall v. Hepp, 210 App. Div. 


- 
[§§ 768-770 


drivers to yield the right of way to police vehicles,** 
even though this involves stopping.® 
tions give to police vehicles a general right of way, 
and require that upon their approach other vehicles 
shall draw up to the curb and remain at a standstill 
until they have passed.°®® 

(§ 770] ec. Duty To Use Care.%7 
officer on duty is not always held to the same degree 
of care as an ordinary wayfarer,®® a regulation giv- 
ing police vehicles the right of way does not relieve 
the operator of such a vehicle from the duty of 
exercising due care.®? 
lawful for a police officer to travel at a speed in 
excess of the limit fixed for general traffic, he is not 
thereby relieved of the duty of exercising due care 
in the operation of his motor vehicle,’° the standard 
being such care as a prudent man would exercise in 


Other regula- 
While a police 


So also, although it may be 


149, 205 NYS 474. 

{a] The rule has been applied to 
a policeman riding a motor cycle 
with lights of less power than was 
required by traffic ordinances. Hall 
ae 210 App. Div. 149, 205 NYS 

69. Sacramento vy. Hunger, (Cal. 
A.) 249 P 223, 

70. Brown v. Wilmington, 27 Del. 
492, 90 A 44; Edberg v. Johnson, 149 
Minn. 395, 184 NW 12; Desmond v. 
Basch, 94 N. J. L.°52, 108 A 362, 363; 
Miner v. Rembt, 178 App. Div. 178, 
164 NYS 945. 

“While we must notice his right 
to overtake violators of the law, and 
the right of way conceded to him 
by statutes and ordinances, for that 
purpose, he must exercise that right 
with due regard to the rights of 
others lawfully upon the highway, 
and not to their exclusion therefrom. 
His right to the street is not ex- 
clusive, and he cannot willfully and 
must not carelessly run down others 
lawfully on the street. The funda- 
mental common law rule, notwith- 
standing conceded priorities of right 
upon the highway, still persists as 
the basic conception of relative 
rights. Sic utere tuo ut alienum non 
ledas is the basic maxim determi- 
native of relative rights.’’ Desmond 
v. Basch, supra. 

[a] The rule applies to a police 
officer riding a motor cycle in pur- 
suit of a lawbreaker. Edberg v. 
Johnson, 149 Minn, 395, 184 NW 12; 
Miner v. Rembt, 178 App. Div. 173, 
164 NYS 945. 

[b] Negligence precluding recov- 
ery for injury.—Where plaintiff, a 
motor cycle policeman, pursuing a 
fugitive car which had been speeding, 
ran at a speed of thirty-five miles 
an hour and struck, at an acute angle 
from behind, a truck which had no 
warning save plaintiff's horn blown 
on a converging street where a fence 
shut. off plaintiff until he was one 
hundred feet from the truck’s path, 
plaintiff was not entitled to recover 
for his injuries. Miner v. Rembt, 178 
App, Diyv.. 1738, 175, 164 NYS. 945 
(“A police officer engaged in pursuit 
of a fugitive car still has to use 
ordinary care. Can he dash along 
a thoroughfare at such a junction 
as this, and flash up behind a truck 
at a conceded speed of over fifty 
feet a second? Reckoning back from 
the impact only ten seconds would 
put plaintiff off as far as Tesla place, 
a block beyond Edison place. A horn 
sounded in the block between Edison 
place and the corner would be less 
than four seconds before the blow. 
While plaintiff was hurt while in the 
discharge of official duty, that duty 
did not authorize him to ignore the 
rights of overtaken vehicles at such 
a crowded street junction. The mo- 
tor cycle had no brake; its dangerous 


- 
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§§ 770-776] 

the discharge of official duties of a like nature under 
like cireumstances;*! and his speed must be reason- 
able in view of the emergency and the necessities of 
the partieular duty in which he is then engaged.’? 
He must also exercise due care in respect to such 
matters as keeping a lookout,’* and sounding warn- 
ings of his approach when this is reasonably neces- 
sary."+ 

[§ 771] 4. Ambulances—a. Implied Privileges. It 
has been considered that an implied exception to the 
requirements of traffic regulations exists in favor of 
ambulances in emergency cases." 

[§ 772] b. Privileges Expressly Granted. There 
are sometimes found statutes or ordinances giving 
to ambulances the right of way, either generally or 
under particular circumstances.76 A special priv- 
ilege with respect to the right of way does not 
exempt the driver of an ambulance from the duty of 
keeping within the statutory speed limit,’? and 
where the right of way is granted only in certain 
emergency cases there is no preference unless such 
an emergency exists.*§ 

[§ 773] ce Duty To Use Care. Even though he 
may be entitled to the right of way, the driver of an 
ambulance is bound to use ordinary care under the 
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[42 C.J.] 1029 


circumstances of the particular case," and a pro- 
vision in a statute, granting the right of way, that 
it shall not protect the driver of any sych vehicle 
from liability for consequences resulting from the 
arbitrary exercise of the right of way or for injuries 
willfully inflicted, does not restrict his Hability to 
such causes or relieve him from liability for com- 
mon-law negligence.*° 

[§ 774] I. Care as to Particular Persons—1. Other 
Motor Car Operators. The rights and duties of the 
operators of motor vehicles. being mutual and ¢o- 
ordinate,®? it follows that the operator of a motor 
car owes to the operators of other motor cars the 
duty to exercise care with respect to all of the mat- 
ters which have heretofore been discussed in this 
chapter.®? 

[§ 775] 2. Motor Cyclists. The general rule that 
all users’ of the highway have equal rights thereon*$ 
applies as between automobiles and motor cycles, 
which are included within the general term. ‘‘motor 
vehicles,’’®> and the operators of which are under 
the same obligations with respect to the operation 
ot their vehicles as are the drivers of other motor 
vehicles.*° 

[§ 776] 3. Bicyclists. A bicycle is a vehicle, sub- 


approach was masked by the fence 
along the north side of Myrtle ave- 
nue. The present judgment reverses 
the true legal liabilities, since plain- 
tiff was reckless, ignoring defend- 
ant’s rights at such intersection’’). 

71. Edberg v. Johnson, 149 Minn. 
395, 399, 184 NW 12. 

“We do not hold that an officer, 
when in pursuit of a law breaker, .is 
under no obligation to exercise a 
reasonable degree of care to avoid 
injury to others who may be on the 
public roads and streets. What we 
do hold is that, when so engaged, he 
is not to be deemed negligent merely 
because he fails to observe the re- 
quirements of the motor-vehicle act. 
His conduct is to be examined and 
tested by another standard. He is 
required to observe the care which 
a reasonably prudent man would ex- 
ercise in the discharge of official 
duties of a like nature under like 
circumstances.” Edberg v. Johnson, 
supra, 

72. Brown v. Wilmington, 27 Del. 
492, 90 A 44; Miner v. Rembt, 164 
NYS 945; Aikens vy. Kingston, 53 Ont. 
L. 41, 23 OntWN 159, [1923] 3 Dom 
LR 869. 

73. Aikens v. Kingston, supra. 

74. Brown v. Wilmington, 27 Del. 
492, 90 A 44, 

75. Syck v. Duluth St. R. Co., 146 
Minn. 118, 177 NW 944; Boggs v. 
Jewell Tea Co., 266 Pa. 428, 109 A 
666, 263 Pa. 413, 106 A 781. 

[a] By universal custom and con- 
sent an ambulance sounding its gong 
and approaching at high speed is 
given the right of way and this fact 
is proper for consideration of the 
jury in an action arising out of an 
accident at a street intersection. 
Boggs v. Jewell Tea Co., 266 Pa. 428, 
109 A 666, 268 Pa. 413, 106 A 781. 

76. See statutes and ordinances. 

{a] Structure discloses identity.— 
“The structure of the... ambulances 
. .- immediately disclose their iden- 
tity to those by whom the right of 
way must be yielded.” Kidd v. Chis- 
sell, 146 Md. 169, 173, 126 A 82, 38 
ALR 20. 

[b] Grant limited to emergency 
calls.—A limitation of a grant of the 
right of way to ambulances to oc- 
easions when they are responding to 
emergency calls is appropriate. 
“When acting under an emergency, 
it is essential that ambulances move 
swiftly, until the call has been at- 
tended to, without reference to the 


direction in which they are required 


to travel, whether to or from; hence 
the need of according them the right 
of way upon the streets until the 
emergency has been met. Otherwise, 
ambulances are to be afforded no 
greater privileges upon the streets 
than other vehicles.’ Puget Sound 
Electric. R. Co. v. Benson, 253 Fed. 
710, 711, 165 CCA 304. 

77. Newman v. E. E. Overholtzer 
Sons’; /@o.,0 41 82.Calk 718.5 19 0" ie Meio 
Kellogg v. Long Island Church Char- 
ity Foundation, 203 N. Y. 191, 198, 96 
NE 406, 38 LRANS 481, AnnCas 
1913A 883 [rev 185 App. Div. 839, 120 
NYS 406] (horse-drawn ambulance); 


West v. Jaloff, 113 Or. 184, 232 P 
642, 36 ALR 1391. | 
“The ordinance specially relied 


upon which gives ambulances the 
right of way in no manner authorizes 
the driving of such vehicles at a dan- 
gerous rate of speed.” Kellogg v. 
Long IsJand Church Charity Founda- 
tion, supra. . 

[a] It has been intimated that an 
emergency might justify exceeding 
the speed limit. See West v. Jaloff, 
113, Or. 184, 195, 232. BP 642, 36° ALR 
1391 (‘Nor is there any testimony 
here of any such emergency as would 
justify using the vehicle at a rate 
of speed greater than that prescribed 
for other automobiles’’). 

78. Delohery v. Quinlan, 210 III. 
A. 321. 

[a] Ordinance inadmissible. — In 
an action for the death of a person 
run over and killed by an ambulance, 
a city ordinance providing that am- 
bulances shall have the right of way 
in the streets when conveying a pa- 
tient or injured person to a hospital 
or when proceeding to the scene of 
an accident is not admissible in evi- 
dence where at the time decedent 
was struck the ambulance was not 
conveying anyone to a hospital or 
proceeding to the scene of any acci- 
dent. Delohery v. Quinlan, 210 IU. 
A. 321. 

79. West v. Jaloff, 113 Or. 184, 2382 
P 642, 36 ALR 1391. And see cases 
supra § 772 note 77. 

80. West v. Jaloff, 118 Or. 184, 232 
P 642, 36 ALR 1391. 

81. See supra § 581. 

82. Cross references: 

Acts in emergencies see supra §§ 592, 

730. ‘ 

Carel as tox 
Approaching intersecting street or 
highway see supra §§ 688-711. 
Backing see supra §§ 646, 647, 649, 
651. ‘ 


Brakes see supra § 6006. 
Chains see supra § 601. 

Crossing intersecting street or 
highway see supra §§ 688-711. 
Entering or leaving private prem- 

ises see supra §§ 756-760. 
Equipment and condition of vehicle 
see Supra §§ 596-601. 
Keeping lookout see supra §§ 624— 


627, 691. e 

Keeping to right see supra §§ 611- 
628, 652-668. 

Lights see supra §§ 597-599, 626, 
693, 743-748. 


Other vehicles at crossings or in- 
tersections see Supra §§ 688-732. 
Overcrowding see supra § 755. 
Parking or standing in highway see 
supra §§ 733-750. 
Passing parked or standing ve- 
hicle see supra § 751. 
Position on highway see supra §§ 
611-628, 694. 
Signals and warnings of approach 
see supra §§ 628-632, 680, 692. 
Speed and controi see supra §§ 634~— 
645, 675, 681, 695-699. 
Stopping see supra §§ 646-648, 651. 
Towing of vehicles see supra §&§ 
752-754. 
Turning in highway see supra §§ 
646, 647, 650, 651. 
Turning into intersecting street or 
aloes see supra §§ 712, 726- 
Vehicles traveling in opposite di- 
rection see supra §§ 652-668. 
Vehicles traveling in same direc- 
tion see supra §§ 669-687. 
Competency or experience of driver 
see supra §§ 602, 603. ‘ 
Duty of care generally see supra §§ 
582-584. 
Duty to obey law of the road see 
supra §§ 604-610. 
Tngogi tation of driver see supra § 


Reliance on care of other drivers see 
segike §§ 584, 607, 665, 701, 706, 


83. See supra § 581. 

84. Del.—Lemmon v. Broadwater, 
30 Del. 472, 108 A 273. 

Ind.—RElgin Dairy Co. v. Shepherd, 
183, Ind. 466, 108 NE 234, 109 NE 
8538. : 

Iowa.—Corning v. Maynard, 179 
Iowa 1065, 162, NW 564. 

N. Y.—McComb v. Boardman, 199 
App. Div. 229, 191 NYS 874. 

W. Va.—Atkins v. Bartlett, 101 W. 
Va. 268, 132 SE. 885. 

85. See supra § 9. 

86. See cross references supra § 
774 note 82. 
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‘ject to the law of the road, and governed by the 
same rules which govern the use of other vehicles,°* 
and the general rule that all users of the highway 
have equal rights therein®® applies as between anto- 
An automobile is not en- 
titled to the right of way®® or any other superior 
‘right in the highway over a bicycle. 
of an automobile must observe toward a bicycle on 
the highway the same mode of conduct as would be 


mobiles and_ bicycles.®9 


87. See Bicycle 7 C. J. p 1152 text 
and note 97. 

[a] Governmental regulations with 
respect to the relative rights and 
duties of the operators of vehicles 
apply to bicycles. Best v. Lefroy, 
(B. C.) 67 DomLR 455, 


88. See supra § 581. 
89. Del.—Travers v. Hartmann, 28 
Del. 302, 92 A 855 


Ind.—Luther v. State, 177 Ind. 619, 
98 NE 640. 


Mich.—Vercruysse v. Ulaga, 229 
Mich. 49, 201 NW 192. 
Mont.—Pratt v. Kistler, 72 Mont. 


356, 233 P 600. 

N. J.—Mahan v. Walker, 96 N. J. 
L. 78, 114 A 246. 

Pa.-—Mehler v. Doyle, 271 Pa, 492, 
115 A 797. 

Porto Rico.—Garcia v. Georgetti, 
Porto Rico Fed. 495. 

Va.-—McGowan v. Tayman, 144 Va. 
858, 182 SE 316. 

Wis.—Weber vy. Swallow, 136 Wis. 
46, 116 NW 844. 

[a] “Automobiles and _ bicycles 

have equal rights on the streets, and 
equal rights in the use thereof with 
other vehicles.” Luther v. State, 177 
Ind. 619, 623, 98 NE 640. 
- [b] “When other vehicles meet or 
pass ...a@ bicycle both are to be 
governed by what is known as the 
ruJe or law of the road, which it may 
be noted has in many respects been 
followed by our statutes relative to 
automobiles.’ Niedzinski v. Coryell, 
215 Mich. 498, 505, 184 NW 476. 

90. Zanzonico v. Yellow Cab Co., 
(AN. J. Sup.) 1383 A 84; Mason v. 
Burgess, 8 Tenn. Civ. A. 138; Bacon 
Vv. Varney, 128 Wash. 472, 223 P 


322. 
A bicycle approaching from 


4 


[a] 
the right has, under the statute, the 
right of way over ’an automobile. 
Zanzonico v. Yellow ‘Cab Co., (N. J. 
Sup.) 133 A 84; Bacon v. Varney, 128 
Wash, 472, 223 RP 322 


91. Mason v. Burgess, 8 Tenn. Civ. 
A. 138. 
92. Ala.—Crescent Motor Co. v. 


Stone, 208 Ala, 137, 94 S 78. 

Cal, Slaughter v. Goldberg, 26 Cal. 
A. 318,247 P90; 

Conn.—Irwin  v. Judge, 81 Conn. 
492, 71 A 572. 

Mo. —Albright v. Joplin Oil Co., 206 
Mo. A. 412, 229 SW 829. 

Mont.—Pratt v. Kistler, 72 Mont. 
356, 233 P 600. 

N. J.—Paschel v. Hunter, 88 N. J. 
L, 445, 97 A 40, 

N. ¥.--Simpson v. Whitman, 147 
App. Div. 642, 132 NYS 801. 

Pa.—Geiger v. Garrett, 270 Pa. 192, 
113 A 195. 

R. J.—Ribas v. Revere Rubber Co., 
sae. Le £89)! 9) A 68) 
y Wash.— Wilbert Vv. 

Wash. 551, 204 P 185. 

Wis.—Olson vy. Holway, 152 Wis. 1, 
139 NW 422. 

B. C.—Best v. Lefroy, 67 DomI.R 
455. 

[a] Automobile turning onto 
wrong side of road.—(1) Where plain- 
tiff was riding a bicycle along his 
right-hand, side of a highway and 
was in the exercise of ordinary care, 
and the driver of defendant’s auto- 
truck suddenly drove to his left 
side to pass a team in front and met 
and ran over plaintiff, who in the 
exercise of ordinary care could not 


Sturgeon, 118 
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The operator 


get out of the way, defendant was 
liable. Ribas vy. Revere Rubber Co., 
37 BR. I. 189, 91 A 58. (2) An auto- 
mobilist whose direct course is inter- 
fered with by an automobile backing 
out into the street has no right to 
turn to the wrong side of the street 
where by so doing he puts a bicycle 
rider in danger, but should slow up 
or stop until the course is clear, . Wil- 
bert v. Sturgeon, 118 Wash. 551, 204 
PAs on 

[b] "Traveling in opposite direc- 
tions.—It is the duty of an automo- 
bile driver, when meeting a bicyclist, 
to slacken his speed if necessary, 
and seasonably to turn to the right 
so as to give him one half of the 
traveled path, if practicable, and fair 


and equal opportunity to pass.  Ir- 
win v. Judge, 81 Conn. 492, 71 A 
572. 

tc] Overtaking bicycle.—(1) An 


automobilist is negligent where he 
overtakes and strikes a bicycle whose 
rider is proceeding in a proper man- 
ner. Heath v. Cook, (R.-J.) 68 A 
427; Olson v. Holway, 152 Wis. 1, 139 


NW 422 (bicycle close to right-hand. 


curb). (2) On overtaking a bicycle 
the operator of an automobile should 
pass it on the left, even though the 
bicycle is on the left side of the 
medial line of travel and the bicyclist 
is riding straight ahead, if there is 
sufficient room for a free passage of 
the automobile on that side in the 
exercise of due care. Crescent Mo- 
tor Co. v. Stone, 208 Ala. 137, 94 S 
(8. 13) “Dhe driver of an automobile 
who overtakes a person pushing his 
bicycle along on the proper side of 
the highway should pass such person 
on the left and is negligent if he 
turns to the right and attempts to 
pass on the right of such person. 
here vy. Lefroy, (B. C.). 67 DomLR 

[d] Passing to left proper.— 
Where a bicycle rider turned to the 
left at an intersection without giving 
any signal, in consequence of which 
his bicycle collided with the rear 
wheel of a _ following automobile 
which was attempting to pass to the 
left, the driver of the latter was 
observing the law, even though. he 
was across. the center line of the 
road to his left side. Paschel v. 
Hunter, 88 N. J. L. 445, 97 A 40. 

{e] Passing on wrong side as 
proximate cause of collision.—Where 
a bicyclist, struck by an automobile 
passing him from the rear, was try- 
ing to turn to the left, the automo- 
bilist’s attempt to pass to his right 
was not the proximate cause of the 
accident. Johnson .v. Kinnan, 195 
Iowa 720, 192 NW 863. 

{f] At an intersection an auto- 
mobilist is bound to see a bicycle 
approaching on an intersecting street 
which he might see if he looked 
properly. Pratt v. Kistler, 72 Mont. 
356, 233 P 600 

te] Left turn by bicycle.—W here 
a bicyclist gives the statutory signal 
of intention to turn to the left, it 
is the duty of an overtaking auto- 
mobilist to use reasonable care so to 
control his car as not to injure him, 
by slowing down or passing to the 
rear. Mahan v. Walker, 96 N. J. L. 
78, 114 A 246. 

th] Automobile turning to right. 
—Where a bicyclist was eee Se NOR IA SO A eee AA Mish OL SITE OAPEEREN LER IN SEE EN, in a 
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incumbent upon him with respect to any other 
vehicle,®? and has the right to assume, in the absence 
of anything which should give him notice to the 
contrary, that the bieyelist will observe the rules of 
the road and exercise due care.*? 
is not under a duty of anticipating that a. bicyclist 
whom he is approaching will suddenly: fall or be 
thrown from his machine.*4 

[§ 777] 4. Persons Riding or Driving Animals.*° 


An automobilist 


space ten: feet wide between an au- 
tomobile moving in the same direc- 
tion and the right-hand curb, both 
going slowly, the driver of the car, 
before turning to the right at an 
intersection, was required to give no- 
tice of his intention to turn or else 
to wait until he was sure the way 
was clear. Geiger v. Garrett, 270 Pa. 
192, 113 A 195. 

{i] Bicycle entering highway from 
private premises.—An automobilist 
who sees a bicyclist coming down a 
steep farm driveway toward the 
highway does not perform his full 
duty by merely giving a warning sig- 
nal for he is bound to anticipate that 
if the bicyclist does not see or hear 
the automobile there is a likelihood 
of danger. Simpson vy. Whitman, 147 
App. Div. 642, 132 NYS 801. 

General requirements with respect 
to operation of automobiles see cross 
references supra § 774 note 82. 


93. Crescent Motor Co. v. Stone, 
208 Ala. 187, 94 S 78; Albright wv. 
Joplin Oil Co., 206 Mo. A. 412, 229 


SW 829; Richards v. Palace Laundry 
Co., 55 Utah 409, 186 P 439. 

[a] Assuming that bicycle will 
keep to its own side.—The driver of 
a motor truck, who sees a bicycle ap- 
proaching from the opposite direc- 
tion, has a right to assume that it 
would keep to its own side of the 
street. Richards v. Palace Laundry 
Co., 55 Utah 409, 186 P 439. 

[b] Assuming that bicycle on 
wrong side of road will turn.—An 
automobilist who sees a bicycle rider 
approaching from the opposite direc- 
tion on the wrong side of the street 
has a right to rely on the bicyclist 
turning out of the way and exercising 
reasonable care, but cannot rely upon 
such assumption after it becomes ap- 
parent that the bicyclist is uncon- 
scious of his danger or unable to get 
to a place of safety, and under such 
circumstances it becomes the duty of 
the automobilist to exercise reason- 
able care to avoid striking him. Al- 
bright v. Joplin Oil Co., 206 Mo.. A. 
412, 229 SW 829. 

Reliance on care of others generally 
ae supra §§ 584, 607, 665, 701, 706, 
94. Richards v. Palace Laundry 
Co., 55 Utah 409, 186 P 439. 

[a] Illustration.—Where defend- 
ant’s autotruck was proceeding 
slowly along the _ street, between 
crossings, on the proper side of the 
street, and there was nothing ahead 
of him on that side of the street, and 
plaintiff was riding his bicycle be- 
tween car tracks in the center of the 
street and shortly before the auto- 
truck and the bicycle would have 
come opposite to each other, plaintiff 
swerved toward the center of the 
street and the front wheel of his 
bicycle was caught in a groove of 
the car track and he was thrown 
directly in front of defendant’s au- 
tomobile when it was only a few feet 
away and there is no evidence that 
the driver of the automobile actually 
saw plaintiff after he fell to the 
street and in time to avoid running 
over him, defendant is not liable for 
resulting injury to plaintiff, Rich- 
ards v. Palace Laundry Co., 55 Utah 
409, 186 P 439, 

95. Care as to animals see infra 
XIV, 


For later cases, Wor inter canes, development and eheuges [hens law ace culnulAties eee tee and changes in the law see cumulative Annotations, same title, page and note number, ~~ 


met in 


: 5 177-778] 


The general rule that all users of the highway have 
equal rights therein®® applies as between the oper- 
ators of motor vehicles and the drivers of horse- 
The automobilist has no rights 
which are superior to those of the driver of a horse- 
drawn vehicle,®* and is under a duty to use reason-~ 
able care to avoid injuring such a vehicle or its 
He is under a like duty with respect 
Special duties may rest 


drawn vehicles.‘ 


oceupants.°? 
to a person riding a horse.* 

96. See supra § 581. 

97. Ark.—-Butler y. Cabe, 116 Ark. 
26,171 SW 1190, LRA1915C 702. 

Ind.—Indiana, Springs Co. v. Brown, 
165 Ind. 465, 74 NE 615, 1 LRANS 
238, 6 AnnCas 656; East v. Amburn, 
47 Ind. A. 53C, 94 NE 895. 

Iowa.—Turner v. Bennett, 161 Iowa 
379, 142 NW 999; Simmons vy. Lewis, 
146 Iowa 316, 125 NW 194. 

Ky.—Webb v. Moore, 136 Ky. 708, 
125 SW 152. 

Me.—Gurney v. Piel, 105 Me. 501, 
74 A 1131; Towle v. Morse, 103 Me. 
250, 68 A 1044. 

Mass.—Trombley v. Stevens-Dur- 
yea Co., 206 Mass. 516, 92 NE 764. 

Mo.—O’Donnell v. O'Neill, 130 Mo. 
A. 360, 109 SW 815. 

Mont.—Anderson v. Missoula St. R. 
Co., 54 Mont. 83, 167 P 841. 

Nebr.—Tyler v. Hoover, 92 Nebr. 
221, 138 NW 128. 

N. Y.—Lorenz v. Tisdale, 127 App. 
Div. 433, 111 NYS 1738. 

Pa.—Boggs v. Jewell Tea Co., 263 
Pa. 413, 106 A 781; Everitt v. Auchu, 
.66 Pa. Super. 443; Brown v. Cham- 
bers, 65 Pa. Super. 373. 

S. C.—Gue -v. Wilson, 87 S. C. 144, 
69 SE 99. : : 

Tenn.—Coca Cola Bottling Works 
Sy tei 139 Tenn. 640, 645, 202 SW 

“The right of a driver of a horse 
and that of a driver of a motor 
vehicle to use the highway is equal, 
and each is restricted in the exercise 
of his rights by the corresponding 
right of the other.’’ Coca Cola Bot- 
-tling Works v. Brown, supra. 

{a] “Automobiles ... have equal 
rights upon the public roads with 
horses and earriages.” Spangler v, 
Markley, 39 Pa. Super. 351, 357. 

[b] At intersection.—‘‘The rights 
of a horse-drawn vehicle and an auto- 
mobile, proceeding at right angles, at 
the intersection of two streets, are 
reciprocal.” Brown v.:Chambers, 65 
Pa. Super. 373 [quot Boggs v. Jewell 
Tea Co., 263 Pa. 413, 416, 106 A 781]. 

{c] “Driving a mule to a buggy 
is a like proper means of conveyance. 
Certainly a citizen is not to be de- 
prived of his right to use any means 
of conveyance within his control be- 
cause, forsooth, the animal he must 
drive is unaccustomed to the sight of 
automobiles and becomes frightened 
upon meeting or coming near them. 
Public highways are established for 
the benefit of all who find it neces- 
sary or desirable to travel thereon, 
adopting any means of conveyance 
not prohibited by law.’ Butler v. 
Cabe, 116 Ark. 26, 28, 171 SW 1190, 
LRA1915C 702. 

[d] Horse-drawn vehicle has no 
superior rights.—‘“‘It would be im- 
proper to say that the driver of a 
horse attached to a carriage has 
rights in the road superior to the 
rights of the driver of the automv- 
bile, as both have a right to go upon 
the public highway, and each is re- 
stricted in the exercise of his rights 
by the corresponding rights of the 
other, and each is entitled to regu- 
late his use of the public streets and 
roads by observance of ordinary pru- 
dence under all circumstances.” Ty- 
ler v. Hoover, 92 Nebr. 221, 235, 138 
NW 128. 

98. Brutscher v. Jacobson, 150 
Minn. 444, 185 NW 934. 

[a] Vehicles meeting.—The rule 
that vehicles meeting when traveling 
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in opposite directions are, each en- 
titled to one half of the roadway ap- 
plies in favor of a horse-drawn ve- 
hicle meeting a motor vehicle. 
Brutscher v. Jacobson, 150 Minn. 444, 
185 NW 934, 

99. Campbell v. Walker, 25 Del. 
41, 78 A 601; Hast v. Amburn, 47 Ind. 
A. 530, 94 NE 895. 

[a] Reciprocal duties.—‘‘The per- 
sons operating an automobile, and 
the driver of a horse hitched to a 
wagon, whether along a country road 
or in the thronged streets of the city, 
are both required to uSe such rea- 
sonable care, circumspection, pru- 
dence and discretion as the circum- 
stances require; an increase of care 
being required where there is an in- 
crease of danger. Both: are bound 
to the reasonable use of. all their 
senses for the prevention of accident, 
and the exercise of all reasonable 
caution as ordinarily careful and 
prudent persons would exercise under 
like | circumstances.”’ Campbell vy. 
Walker, 25 Del. 41, 45, 78 A 601. 

1. Furtado vy. Bird, 26 Cal. A. 152, 
146 P 58. 

[a] Where an automobile driver 
overtakes a pérson riding a horse and 
observes that such person apparently 
does not hear the horn, it is such 
driver’s duty to slow down and even 
stop, if necessary, to avoid running 
into the horse. Furtado v. Bird, 26 
Gal. A,,152;.146-P 58. 

2. Frightening animals see infra 
SOV gash; 2. 

3. See statutes and ordinances. 

{a] Horse-drawn vehicle with 
right of way as such and also be- 
cause of direction.—Where a traffic 
ordinance gives to horse-drawn ve- 
hicles the right of way over auto- 
mobiles, and also provides that ve- 
hicles going in a northerly or south- 
erly direction shall have the right of 
way, the driver of an automobile 
traveling east or west is under a 
greater duty to avoid a collision than 
rests upon: the driver of a_ horse- 
drawn vehicle proceeding north or 
south in a residential district where 
the streets are not heavily traveled. 
Shilliam v. Newman, 94 Wash. 637; 
162 Pagld. 

4 Hannigan v. Wright, 21 Del. 
537, 68 A 234; Harker.v. Gruhl, 62 
Ind2-A. 4177. 1i1t NE 45755 Bruce: tv. 
Callahan,, 1i85-Ky..1,. 213 Siw 557; 
Booth v. Meagher, 224 Mass. 472, 113 
NE 367; Canfield v. Seattle Cornice 
Works, 122 Wash. 318, 210 P 1773; 
Locke v. Greene, 100 Wash. 397, 171 
P 245. 

5. See supra § 581. 

6. U. S.—Diamond v. Cowles, 174 
Fed..b UL, 98, CCA 417. 

Ala.—Hood, ete., Furniture Co, 
Royal, 200 Ala, 607, 76 S 965. 

Ark.—Snow v. Riggs, 290 SW 591; 
Oliphant v. Hamm, 167 Ark. 167, 
267 SW 563; Minor v. Mapes, 102 Ark. 
351,.144 SW 219, 39 LRANS 214. 

Cal.—Burgesser v. Bullock, 190 Cal. 
673, 214 P 649; Nichols, v. Nelson, 
(A.) 252 P 739; Brown ‘v. Brashear, 
20) Cali Marko oy Loopy DOO. 

Del.—State v. Disalvo, 121 A 661; 
State: v. Melvor, 31 Del. 128, 111 A 
616. 

Fla.—Mathers v. Botsford, 86 Fla. 
40, 97 S 282, 32 ALR 881. 

Ga.—Flowers v. Faughnan, 31 Ga. 
A. 364, 120 SE 670; O’Dowd v. Newn- 
ham, 13 Ga. A. 220, 80 SE 36. 

Ill.—Hibernian Banking Assoc. v. 
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on the operator of an automobile to avoid frighten- 
ing horses,? and traffic regulations sometimes give 
certain preferences to horse-drawn vehicles.® 

[§ 778] 5. Pedestrians—a. General Duties of 
Motor Vehicle Operator. 
to use the streets and highways,* and the general 
rule that all users of the highway have equal rights 
thereon® applies as between automobiles and pedes- 
trians,® except as modified by regulations which the 


Pedestrians have a right 


True, 228 Ill,.A,-.194; Wortman ov. 
Trott, 202 Ill. A. 528; Kerchner vy. 
Davis, 183 Ill. A. 600. 

Ind.—-Harker. v. Gruhl, 62 Ind. A. 
177, 111 NE 457; Apperson v. Lazro, 
44 Ind. A. 186, 87 NE 97, 88 NE 99. 

Iowa.—Rolfs v. Mullins, 179 Iowa 
1223, 162 NW 783; Wine v. Jones, 183 
Iowa 1166, 162 NW 196, 168 NW 
318; Switzer v. Baker, 178 Iowa 1063, 
160 NW 372, 

Kan.-—Hames v. Clark, 104 Kan. 65, 
hee 40: 

Ky.—Bruce v. Callahan, 185 Ky. 1, 
213 SW 557; Melville v. Rollwage, 171 
Ky. 607, 188 SW 638, LRA1917B 133 
{foll Weidner v. Otter, 171 Ky. 167, 
188 SW 335]. 

La.—Roder v. Legendre, 147 La. 
295, 84°S. 787. 

Md.—Mears v. McElfish, 139 Md. 81, 
114 A 701. : 


Mass.—Gauthier v. Quick, 250 
Mass. 258, 145 NE 436; Emery v. 
Miller, 231 Mass. 248, 120 NE 655; 


Booth v. Meagher, 224 Mass. 472, 113 
NE 367; Lynch v. Fisk Rubber Co., 
209 Mass. 16, 95 NE 400. 
Mich.—Quigley v. Yellow Taxicab 
Co., 225 Mich. 275, 196 NW 198; Hiv 
v. Lappley, 199 Mich. 369, 165 NW. 
657; Wilson v. Johnson, 195 Mich, 94, 
161 NW 924; Schock v. Cooling, 175 
Mich. 313, 141 NW 675. 
Minn.—Lustik v. Walters, 169 
Minn. 3138, 211 NW 311; Pollock v. 
McCormick, 169 Minn. 55, 210 NW 
630; Yorek v, Potter, 166 Minn. 131, 
207 NW 188; Meyers v. Swanson, 163 
Minn. 508, 203 "NW 624; Quinn vy. 
Heidman, 157 Minn. 129, 195 NW 774; 


McMahon y. Flynn, 154 Minn. 326; 
191 NW 902, 
Mo.—Goodwin v. Eugas, 290 Mo. 


673, 236 SW 50; Frankel v. Hudson, 
271 Mo. 495, 196 SW 1121;. Moffatt v. 
Link, 207 Mo. A. 654, 229 SW 836; 
Dignum v. Weaver, (A.) 204 SW 566; 
Carradine v. Ford, 195 Mo. A. 684, 
187 SW 285; Bongner v. Zeigenhein, 
165 Mo. A. 328, 147 SW 182. , 
Mont.—McGregor v, Weinstein, 70 
Mont. 340, 225 P 615. 
Nebr.-—Christoffersen vy. Weir, 110 
Nebr. 390, 198 NW 922; Cornforth v. 
Graham Ice Cream Co., 109 Nebr. 426, 
191 NW 661. 
N. H.—-Dow v. Latham, 80 N. H. 
492, 120 A 258, f 
N. J.—Klein v. Offen, 136 A 419; 
Work v. Philadelphia Supply Co., 95 
Ney dae 9 Se? AS 1S be 


N. Y.—Baker v. Close, 204 N. Y. 
92, 97 NE 501, 38 LRANS 487 [aff 
137. App. Div. 529, 121 NYS 1079]; 


Kupperberg v. American Druggists 
Syndicate, 212 App. Div. 311, 208 NYS 
629; Miller v, New York Taxicab Co., 
120 NYS 899. 


Oh,—Goldstein v. Klein, 11 Oh 
NPNS 1. 
Or.—Jones v. Sinsheimer, 107 Or. 


491, 214 P 3875; Yarbrough v. Carlson, 
102 Or. 422, 202° P) 739.” \ 

Pa.—Rosenthal Vv. Philadelphia 
Phonograph Co., 274 Pa. 236, 117 A 
790; Twinn v. Noble, 270 Pa. 500, 113 
A 686; Petrie v. HE. A. Myers Co., 269 
Pa. 134, 112 A 240; Schoepp v. Gerety, 
263 Pa. 5388, 107 A’ .317; Warruna vy. 
Dick, 261 Pa. 602, 104 A 749; Everitt 
v. Auchu, 66 Pa. Super. 443. 

Philippine.—U. S. v. Juanillo, 23 
Philippine 212. 

Porto Rico.—Rivera v. Villamil, 29 
Porto Rico 257. 

Tenn.—Leach v. Asman, 130 Tenn. 
510, 172 SW 308, 
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modern growth of motor vehicle traffic has made 
necessary,’ and their duties are reciproeal.® 
operator of a motor vehicle is bound to anticipate 
the presence of pedestrians on the highway® and has 
no superior rights over them because of the char- 
acter of the vehicle which he is operating.’ 
owes them a duty to be competent with respect to 
management of his machine, to have it so equipped 
and in such condition that it may be safely oper- 


Tex.—Moss v. (Civ. A.) 
249 SW 259. 

Vt.—Aiken v. Metcalf, 90 Vt. 196, 
97 A 669. 

Va.—Smith vy. Virginia R., etce., Co., 
144 Vt. 169, 131 SE 440; Green v. ’Ruf- 
fin, 141 Va. 628, 125 SE 742, 127 SE 
486; Core v. Wilhelm, 124 Va. -150, 
98 SE 27. 

Wash.—Locke v. Greene, 100 Wash. 
SOR meld 4 Oe 

W. Va.—Ritter v. Hicks, 102 W. Va. 
541, 185 SE 601; Deputy v. Kimmell, 
73 W. Va. 595, 80 SE 919, 51 LRANS 
989, AnnCas1916E 656. 

Wis.—Koperski v. Hoeft, 179 Wis. 
Zo LOLs NW. bit 

B. C.—Vance v. Drew, 36 B. C. 241, 
[1925] 3 WestWkly 740. 

Que.—Legault v. Kander, 
deJur 143, 

“The pedestrian and the automo- 

bilist have equal rights in streets 
that are set apart for the use of vehi- 
cles as well as for the accommodation 
of pedestrians, and each has rights 
that the other is bound to respect.” 
Melville v. Rollwage, 171 Ky. 607, 612, 
188 SW 638, LRAI917B 133 [foll 
Weidner v. Otter, 171 Ky. 167, 188 
SW _ 335]. 
. “Tao right of each must be exer; 
cised in a reasonable and careful 
manner, so as not unreasonably to 
abridge or interfere with the rights 
of the other.” Hannigan v. Wright, 
21 Del. 537, 541, 68 A 234. 

fa] “The beggar on his crutches 
has the same right to the use of the 
streets of the city as has the man in 
his automobile. Each is bound to the 
exercise of ordinary care for his own 
safety, and the prevention of injury 
to others, in the use thereof.” U.S. 
v. Crame, 30 Philippine 3, 11. 

[b] At a street intersection, pe- 
destrians and automobiles have equal 
rights in the absence of any govern- 
mental regulation providing other- 
wise. Molda v. Clark, 236 Mich. 277, 
210 NW 203. 

7. Molda v. Clark, 236 Mich. 277, 
210 NW 208; Vance v. Drew, 36 B. C. 


Koetter, 


24 Rev 


241, [1925] 3 WestWkly 740. 

8. Ark'—Oliphant v. Hamm, 167 
Ark. 167, 267 SW 568. 

Cal.—Brown v. Brashear, 22 Cal. A. 


125, .133,.P 505, 
Del.—Brown v. Wilmington, 27 Del. 
492, 90 A 44, 


Ind.—Harker v. Gruhl, 62 Ind. A. 
LULL NE 457: 
N. Y.—Brewster v. Barker, 129 


App. Div. 724, 727, 113 NYS 1026. 
Wash.—-Minor v. Stevens, 65 Wash. 
423, 118 P 313, 42 LRANS 1178. 
“Hach must be careful and cau- 
tious, in. the exercise of his rights 
upon such streets; the owner or 
driver of a vehicle to see to it that 
he does not injure the pedestrian, 
where by the exercise of the greatest 
care and vigilance such injury can 
be avoided, and the pedestrian is re- 
quired to see to it that he does not 
place himself in such situation so 
that injury will probably result to 
him.” Brewster v. Barker, supra. 
“The person having the manage- 
ment of the automobile and the trav- 
eler on foot are both required to use 
such reasonable care, circumspection, 
prudence and discretion as the cir- 
cumstances require; an increase of 
eare being required where there is 
an increase of danger. And both 
are bound to the reasonable use of 
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The 


He 


all their senses for the prevention 
of accident, and the exercise of all 
such reasonable caution as ordinarily 
eareful and prudent persons would 
exercise under like circumstances.” 
Simeone v. Lindsay, 22 Del. 224, 227, 
65 A 778. 

Reciprocal rights and duties on 
highways generally see supra § 581. 

9. Ark.—Snow v. Riggs, 290 SW 
591; Texas Motor Co. v. Buffington, 
134 Ark. 820, 203 SW 1013; Minor v. 
Mapes, 102 Ark. 351,°144 SW 219, 39 
LRANS 214. 


Cal._-Rush v. Lagomarsino, 196 
Cal308) 2372 2. 1066; 
Ind.—Harker v. Gruhl, 62 Ind. A. 


177, 111 NE 457. 
Md.—Panitz v. Webb, 130 A 913; 


Mears v. McElfish, 139 Md. 81, 114 
ASLO es 
Mich.—Budnick v. Peterson, 215 


Mich. 678, 184 NW 493. 

Mo.—Flach v. Ball, 209 Mo. A. 389, 
240 SW 465; Moffatt y. Link, 207 Mo. 
A. 654, 229 SW 836. 
pga Gar ee v. Nash, 60 DomLR 

Duty to anticipate presence of 


other travelers generally see supra 


§ 624. 

10. Cal.—Rush y. Lagomarsino, 
196 Cal. 308, 2387 P 1066; Brown v. 
Brashear, 22 Cal. A. 135, 133 P 505. 

Ga.—O’Dowd v. Newnham, 13 Ga. 
A. 220, 226, 80 SE 36. 

Tll.— Goldblatt v. Brocklebank, 166 


TYAS il. 

Oh.—Goldstein v. Klein, 11 Oh 
NPNS 

Tex.—Moss v. Koetter, (Civ. A.) 
249 SW .259. 


See also cases Supra note 6. 

“The right of drivers of automo- 
biles to use public highways is not 
superior to that of the humblest pe- 
destrian.”” Rush v. Lagomarsino, 196 
Cale308 old, 20 ie, 106 be 

“The driver of an automobile can 
not be said to be using the highway 
within his rights, or to be in the 
exercise of due care, if he takes ad- 
vantage of the force, weight, and 
power of his machine as a means of 
compelling pedestrians to yield to 
his machine superior rights upon the 
public highway designed for the use 
of all members of the public upon 
equal terms.” O’Dowd v. Newnham, 
supra. 

11. See supra §§ 602, 603. 

12. See supra §§ 596-601. 

13. See supra §§ 624-627, 691. 

14. See supra §§ 604-610. 

15. See supra §§ 611-6238, 694. 

16. See supra §§ 634-645, 695-699. 

17. See supra §§ 628-632, 692. 

18. See supra §§ 646, 647, 649-651. 

Turning at intersection see supra 
§§ 726-729. 

19. U. S.—Patterson Transfer Co. 
v. Schlugleit, 252 Fed. 359, 164 CCA 
283; Lane v. Sargent, 217 Fed. 237, 
133'CCA 231; Diamond y. Cowles, 174 
Hed.) 5715198 (CCA 417. 

Ala.—White Swan Laundry Co. v. 
Wehrhan, 202 Ala. 87, 79 S 479; Hood, 
etc., Furniture Co. v. Royal, 200 Ala. 
607, 76 S 965; Dozir v. Woods, 190 
Ala. 279, 67 S 2838. 

Ark.—Snow v. Riggs, 290 SW 591; 
Byrd v. Galbraith, 288 SW 717; Oli- 
phant v. Hamm, 167 Ark. 167, 267 SW 
563; Texas Motor Co. v. Buffington, 
134 Ark. 320, 203 SW 1013; Minor v. 
Mapes, 102 Ark. 351, 144 SW 219, 39 


[§ 778 


ated,12 to keep a lookout for pedestrians,!? to ob- 
serve the law of the road,'* to trave] on the proper 
portion of the highway,'® to keep his vehicle under 
control and travel at a reasonable speed,® to sound 
signals and warnings of his approach when this is 
reasonably necessary,” to make such movements as 
backing and turning in a proper and cautious man- 
ner,'® and generally to exercise due and reasonable 
care to avoid injury to any pedestrian.!9 


In the 
LRANS 214; Millsaps v. Brogdon, 97 


Ark. 469, 134 SW 632, 32 LRANS 
Tale ere 5 
Cal.—Wiezorek v. Ferris, 176 Cal. 


353, 167 P 234; Raymond v. Hill, 168 
Cal. 473, 143 P 743; Chalmers v. Haw- 
kins, (A.) 248 P 727; Kofoid v. Beck- 
ner, 70 Cal. A. 624, 234 P 113; Hamb- 
lin v. Schultis, 64 Cal, A. 104, 220 P 
320; Kuhns v. Marshall, 44 Cal. A. 
588, 186 P 632; Park v. Orbison,’ 43 
Cal. A, 74, 184 P 428; Holroyd v. Gray 
Max: | CO. 739 Cali vAne 6 9331109! ie aaO og 
Weihe v. Rathjen Mercantile Co., 34 


Cal. A. 302, 167 P 287; Brown v. 
Brashear, 22 Cal. A. 135, 133 P 505. 
Conn.—McLaughlin v. Schreiber, 


136 A 467; Griffin v. Wood, 93 Conn. 
99, 105 A 354; Case v. Clark, 83 Conn. 
183, 76 A 518. 

Del.—Brown v. Wilmington, 27 Del. 
492, 90 A+ 44; Grier v.' Samuel, 27 
Del. 106, 86 A 209; Simeone vy. Lind- 
say, 65 A 778; Hannigan v. Wright, 
21 Del. 5387, 63 A 234. 

D. Reaver v. Walch, 55 App. 


L595 3 B, (2d) 204; Terminal Taxicab 
Co. v. Blum, 54 App. 357, 298 Fed. - 
679. 


Fla.—Mathers v. Botsford, 86 Fla. 
40, 97 S 282, 32 ALR 881; Goldring v. 
White, 63 Fla. 162, 58 S 367; Mugge 
v. Brackin, 63 Fla. 229, 234, 58 S 128) 
39 LRANS 481, AnnCas1914A 247. 


Ga.—O’Dowd v. Newnham, 13 Ga. 
A, 220, 80 SE 36. 
Ida.—Quillin v. Colquhoun, 42 Ida. 


522, 247 P 740; Carpenter v. McKis- 
sick,'37 Ida, "729, (21.7 P 1025, 

Jll.—Cohen v. Weinstein, 231 Ill. 
A. 84; Wortman v. Trott, 202 Ill. A. 
528. 

Ind.—Croatian Bros, Packing Co. 
va. Rice, CAs T4aigNbA 288)" 20 t= tne 
dianapolis Tract., etc., Co. v. Lee, 67 
Ind. A. 105, 118 NE 959; Apperson 
Vir bazro;, 44-2ind. SA. e186.) Si IN Bato te 
88 NE 99. 

Iowa.—Brekke v. Rothermal, 196 
Iowa 1288, 196 NW 84; Smith v. 
Spirek, 196 Iowa 1328, 195 NW 736; 
Switzer v. Baker, 178 Iowa 1068, 160 
NW 3872. E 

Ky.—Blackman v. Streicher, 205 
Ky. 773, 266 SW 633; Adams v. Par- 
ish, 189 Ky. 628, 225 SW 467; Weid- 
ner v. Otter, 171 Ky. 167, 188 SW 
335; Gregory v. Slaughter, 99 SW 247, 
30 KyL 500, 8 LRANS 1228. 

La.—Fernandez v. Montz, 151 La. 
299, 91 S 742; Reed vy. Sievers, 146 
La. 391, 83 S 685; Woringen v. Zetz- 
mann, 2 La. A. 106. 

Md.—Panitz v. Webb, 130 A 913; 
Biogini vy. Steynen, 124 Md. 369, 92 
A 806. 

Mass.—Simonson v. Angel, 152 NE 
52; Pawloski v. Hess, 253 Mass, 478, 
149 NE 122; Creedon v. Galvin, 226 
Mass. 140, 415 NE 307s Booth v. 
Meagher, 324 Mass. 472, 113 NB 367; 
Brown v. Thayer, 212 Mass. 392, 99 
NE 237. 

Mich.—Halzle v. Hargreaves, 233 
Mich. 234, 206 NW 356; White v. Ed- 
wards, 222 Mich. 321, 192 NW 560; 
Patterson v. Wagner, 204 Mich. 593, 
171 NW 356; Schock v. Cooling, 175 
Mich. 313, 141 NW 675. 


Minn.—Lustik v. Walters, 169 
Minn. 318, 211° NW 311: Yorek vw 
Potter, 166 Minn. 131, 207 NW 188; 


Quinn v. Heidman, 157 Minn. 129, 195 

NW 774; McMahon vy. Flynn, 154 

Minn. 326, 191 NW 902. 
Mo.—Rettlia, v. Salomon, 308 Mo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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exercise of reasonable care the operator of a motor | a pedestrian may become ‘‘rattled’’2° or panic- 


vehicle is bound to have in mind the possibility that 


673, 274 SW 366; McKenna v. Lynch, 
289° Mo; 16, 233, .°SW 175;..Miller v; 
Harpster, 273 Mo. 605, 201 SW 854; 
Meenach v. Crawford, 187 SW 879; 
Russell v. Bauef-Berger Grocery Co., 
(A.) 288 SW 985; Vallie v. Lutz, (A.) 
269 SW 947; McKinney v. Bissel, (A.) 
263 SW 53838; Schultz v. Upshaw, (A.) 
237. SW 829; Moffatt v. Link, 207 Mo. 
A, - 654;°°°229 (SW § 836; “Dignum v. 
Weaver, (A.) 204 SW 566; Ottofy v. 
Mississippi Valley Trust Co., 197 Mo, 
A, 473, 196 SW 428. 

Mont.—McGregor v. Weinstein, 70 
Mont. 340, 225 P 615. 

Nebr.—Cornforth v. 
Cream Co., 109 Nebr. 
661. 

N. H.—Hamel v. Peabody, 78 N. H. 
585, 97 A220. 

N. J.—Thomas v. Metzendorf, 101 
Nea de, 1u.5846.00 28, A162; Tischler. iv: 
Steinholtz, 99 N. J. L. 149, 122 A 880; 
Heckman v. Cohen, 90 N. J. L. 322, 
100 A 695; Pool v. Brown, 89 N. J. 
L. 314, 98 A 262. 

N. Y.—Fitzsimons v. Isman, 166 
App. Div. 262, 151 NYS 552 [aff 219 
N. Y. 610 mem, 114 NE 1067 mem]; 
Willis v. Harby, 159 App. Div. 94, 
144 NYS 154; Rothfeld v. Clerkin, 98 
Misc. 192, 162 NYS 1056; Bradley v. 
Jaeckel, 65 Misc. 509, 119 NYS 1071; 
Hershkowitz v. Moton Realty Co., 134 


Graham _ Ice 
426, 191 NW 


NYS 806; Gnecco v. Pederson, 
NYS 12; Thies v. Thomas, 77 NYS 
276. 

N. C.—Fleming v. Holleman, 190 
N: C., 449, 130 .SE 171. 

Oh.—Decker v. Mitchell, 29 O. C. 
A. 558, 

Okl.—Lee v. Pierce, 112-Okl.. 212, 
239 P 989. 


Or.—Yarbrough vy. Carlson, 102 Or. 
422, 202 P 739. 

Pa.—Rankin v. Ward Baking Co., 
272 Pa. 108, 116 A 58; King v. Brill- 
hartge, 2. 601, nls As ods Jeetpie 
Vif... Ay Myers Oo.; 269. Pa. 134-112 
A 240; Anderson v. Wood, 264 Pa. 
98, 107 A 658; Schoepp v. Gerety, 263 
Pa. 538, 107 A 317; Lewis v. Wood, 
247 Pa. 545, 93 A 605; Streitfeld v. 
Shoemaker, 185 Pa. 265, 39 A 967; 
Reaney v. Jones, 75 Pa. Super. 355; 
Reese v. France, 62 Pa. Super. 128. 

Porto Rico.—Delgado v. Diaz, 30 
Porto Rico 115. 

R. I.—Bell v. Weiner, 46 R. I. 478, 
129 A 339; Greenhalch v. Barger, 104 
A 769; Gouin v. Ryder, 38 R. I. 31, 
94 A 670. 

Utah.—Herald v. Smith, 56 Utah 
304, 190 P 932. 

Va.—Green v. Ruffin, 141 Va. 628, 
125 SE 742, 127 SE 486; Core v. Wil- 
helm, 124 Va. 150, 98 SE 27. 

Wash.—Simonson v. Huff, 124 
Wash. 549, 215 .P 49. Canfield) v. 
Seattle Cornice Works, 122 Wash. 318, 
210. P7733) Bryan vy, Blodgett, 117 
Wash. 556,:201 P 758; Collins v. Nel- 
son, 112 Wash. 71, 191 P 819; Locke 
v. Greene, 100 Wash. 397, 171 P 245; 
Stephenson v. Parton, 89 Wash. 653, 
155 P 147; Burger v. Taxicab Motor 
Co., 66 Wash. 676, 120 P 519; Minor 
v. Stevens, 65 Wash. 423, 118 P 313, 
42 LRANS 1178; Domke vy. Gunning, 
62 Wash. 629, 114 P 436. - 

W. Va.—Truman v. Wink-O Prod- 
ucts Co., 96 W. Va. 256, 122 SE 745; 
Colebank v. Standard Garage Co., 75 
W. Va. 389, 84 SE 1051; Deputy v. 
Kimmell, 73 W. Va. 595, 80 SE 919, 
51 LRANS 989, AnnCasl1916E 656. 

Wis.—Saltzberg v. Tax, 185 Wis. 
372, 200 NW 863. 

Alta.—Young v. Degon, [1923] 3 
DomLR 606, [1923] 2 WestWkly 982. 

B. C.—Beauchamp v. Savory, 30 B. 
C. 429; Jeffares v. Wolfenden, 21 B. 
C. 432, 31 WestLR 428; Best v. Le- 
froy, 67 DomLR 455; Vance v. Drew, 
36 B. C. 241, [1925] 3 WestWkly 740. 

Man.—Toronto Gen. Trusts Corp. 
vy. Dunn, 20 Man. 412, 15 WestLR 314. 
~~ Ont.—Mason y. Snider, 31 OntWN 


234; Patchett v. Thurston, 26 OntWN 


302; Gremelspach vy. Drouillard, 23 
SNES 289; Brooks v. Lee, 7 OntWN 

Que.—Legault v. Kander, 24 Rev 
deJur 143, 


“It was, however, the duty of the 
defendant and his agents, operating 
a powerful and heavy automobile on 
a city street at a point where pe- 
destrians had a right to be, to con- 
Stantly exercise the utmost vigilance 
to anticipate their presence, and to 
have the machine under such con- 
trol, and to so operate it as to avoid 
injuring them while they were in the 
lawful use of the highway in the 
exercise of reasonable care.’ Panitz 
Vt Webb), (Mad.)) 130 2A 9135.9 15. 

“The operation of an automobile 
upon the crowded streets of a city 
necessitates exceeding carefulness on 
the part of the. driver. Moving 
quietly as it does, without the noise 
which accompanies the movements 
of a street car or other ordinary 
heavy vehicle, it is necessary that 
caution should be continuously ex- 
ercised to avoid collisions with pe- 
destrians unaware of its approach.” 
Lampe v. Jacobsen, 46 Wash. 538, 
536, 90 P 654. 

[a] Special care required as to 
pedestrians.—‘‘It is conceded, on all 
hands, that a motor vehicle is a dan- 
gerous instrumentality, and that its 
operation, upon a public highway, 
must be attended with great caution 
and prudence, especially with ref- 
erence to pedestrians, as a collision, 
between a motor vehicle and a pe- 
destrian, would not endanger the 
vehicle, but in all probability, be 
destructive of the life, or limbs of 
the pedestrian.” Collett v. Standard 


Oil .Co.,, 186. Ky. 142, 145,216 SW 
356. 
[b] The driver must take all rea- 


sonable measures to avoid running 
down a pedestrian whom he sees in 
peril. Eisenman vy. Griffith, 181 Mo. 
A, 183, 167 SW 1142. 

{c] That a motor vehicle first 
reached an intersection did not give 
it the right to proceed without rea- 
sonable care as to pedestrians cross- 
ing the intersection. Foley v. Tay- 
lor, 121 Wash. 401, 209 P 698. 

[d] Facts showing negligence.— 
(1) Where plaintiff was walking 
across the- street and after passing 
‘the middle of the street he saw de- 
fendants’ car coming toward him, not 
more than one hundred and fifty 
feet away, at the rate of about twelve 
miles per hour, and observing that 
the automobile was changing its di- 
rection plaintiff took a step back- 
ward, checked himself and _ then 
started backward again, whereupon 
the automobile turned again toward 
plaintiff and struck him, a finding 
that the operator of the automobile 
was negligent was justified. Potter 
v. Back Country Transp. Co., 33 Cal. 
A. 24, 164 P 342. (2) An automobilist 
is negligent where he runs down a 
pedestrian crossing the street, who 
has not changed his course, where 
there is twenty-eight feet of space 
between the pedestrian and the right- 
hand curb. Robb v. Quaker City Cab 
Co., 283 Pa. 454, 129 A’ 331. (3) The 
fact that a person while walking 
across a street, exercising due care, 
is struck by an automobile, which 
none of the witnesses had seen until 
the moment of the collision, although 
they had taken particular pains to 
look for it, makes out a prima facie 
case of negligence against the op- 
erator of the machine. Miller vy. 
aa Mork soba xicapruCo.4. 120) Nis 


[e] Passing street car.—The op- 
erator of an automobile who is pass- 
ing a street car traveling in the op- 
posite direction should have his car 


stricken?! at the approach of the automobile. 


under sufficient control to avoid strik- 
ing a pedestrian who is crossing the 
Street behind the street car. Busacca 
v. McLoughlin Supply Co., 189 App. 
Div. 584, 178 NYS 849. 

(f] Pedestrian facing away from 
vehicle.—It is negligence for a driver 
of a motor vehicle upon a _ public 
highway recklessly to run upon a pe- 
destrian who is standing or walking 
with his back to the vehicle. Belli- 
ween v. Bozoian, 46 R. I. 83, 125 A 

{g] Approaching the curb.—The 
driver of a motor bus is within his 
rights in drawing near to the right- 
hand curb while gradually reducing 
speed preparatory to stopping at an 
intersection, but in so doing it is his 
duty to be watchful in front and 
avoid doing injury to a person about 
to cross the street if, with reasonable 
care and diligence, he can do so, 
Wood v. Woodlawn Impr. Assoc, 
Transp. Corp., 215 App. Div. 628, 214 
NYS 398. 

[h] Pedestrian in meditative 
mood.—The driver of a motor vehicle, 
noticing a pedestrian crossing the 
path of the vehicle in a meditative 
mood, owes a duty to the pedestrian 
of more than ordinary care; and 
where under such circumstances the 
pedestrian is run down and injured, 
the onus is upon the owner or driver 
to rebut the statutory presumption of 
his negligence. The driver’s failure 
to stop the car or to take proper 
means to avoid the accident consti- 
tutes ultimate negligence notwith- 
standing plaintiff's contributory neg~ 
ligence in failing to look. Pereszlukj 
v. Home _ Breweries, Ltd., (Man.) 
[1923] 3 DomLR 1021, [1923] 2 West 
Wkly 385. ° 

[i] Pedestrian crossing street di- 
agonally.— Where defendant, driving 
an automobile on a city street, struck 
plaintiff while approaching him from 
the rear as plaintiff was crossing 
diagonally, and there was evidence 
that the accident could have been 
avoided by defendant’s slackening 
speed or swerving to the right, it 
appearing that plaintiff was in full 
view of the car and that he continued 
straight on until he was struck, de- 
fendant was chargeable -with negli- 
gence. Diamond v. Cowles, 174 Fed, 
BOL 98 sO CAAT. 

{j]_ Last clear chance doctrine ap- 
plicable.—W here an automobile 
driver sees a pedestrian start across 
the street in front of him, notwith- 
standing such action of the pedes- 
trian is ill-advised, it is his duty, 
under the last clear chance doctrine, 
to stop his car and not take a chance 
on human life by attempting to dodge 
around the pedestrian, Hamblin v. 
Schultis, 64 Cal. A. 104, 220 P 320. 
Last clear chance doctrine generally 
see infra § 964. 

Care required in operation generally 
See supra § 582. 

20. Rose v. Clark, 21 Man. 635, 19 
WestLR 456. 

21. Devecchio vy. Ricketts, 66 Cal. 
A. 334, 226 P 11; O’Dowd v. Newn- 
ham, 13 Ga. A. 220, 227, 80 SE 36; 
Rose v. Clark, 21 Man. 635, 19 West 
LR 456. 

“We are aware that from the point 
of view of the driver of un automo- 
bile foot passengers frequently seem 
to display a negligence amounting to 
an indifference to the law of self-- 
preservation; while from the view- 
point of the pedestrian, the driver of 
the automobile evinces a wanton 
recklessness meriting condign pun- 
ishment. But nevertheless no person 
who has ever ridden-in or driven an 
automobile can be unaware of one 
fact, and that is that pedestrians, and 
women particularly, are liable to sud- 
den panic upon the unexpected ap- 
proach of this terrifying machine.” 


1034 [42 C.5.] 


It is not necessary that the motor vehicle should 
actually strike a pedestrian in order to impose lia- 


bility upon the operator, but one 


operates his automobile in such manner as to place a_ 
pedestrian in a situation of danger may be held 
hable for injuries sustained by the pedestrian in his 


effort to escape the danger.?? 


[§ 779] b. Special Duties of Motor Vehicle Oper- |! 
Regulations sometimes impose upon the oper- 
ators of motor vehicles special duties when ap- 
proaching or passing pedestrians on the highway,?® 
and it is the duty of the operator to comply with 
such regulations,?* by slowing down’ or sounding a 


ator. 


Raymond v. Hill, 168 Cal. 473, 483, 143 
P 743. 

“Sometimes the circumstances sur- 
rounding the approach of one of these 
vehicles of ponderous proportions in- 
spires a terror which paralyzes the 
power of locomotion on the part of 
the traveler on foot, especially if he 
be a child of tender years. In such 
a case the dangerous character of 
the instrumentality which the driver 
of an automobile is operating forbids 
the assertion that he has exercised 
even ordinary diligence, unless he 
has used every possible means to 
avoid injury to the _ pedestrian.” 
O’Dowd v. Newnham, supra. 

22. Walsmith v. Hudson, 77 Colo. 
326,'236P 783. 

{a] MDlustration.—Plaintiff stepped 
off the curbstone at a street inter- 
section for the purpose of crossing 
the street, but when he.was only 
three feet from the curb he saw de- 
fendant’s automobile approaching 
along the street which he was at- 
tempting to cross, on the same side 
of the street that plaintiff was, about 
ten feet from the curb, and traveling 
at a fast rate of speed, probably 
thirty-five miles an hour. Plaintiff 
stopped in his course to let the auto- 
mobile pass and the car continued in 
a straight course up the street until 
within ten’ feet of the place where 
plaintiff stood, when without signal 
or warning and without slackening 
speed defendant suddenly and unex- 
pectedly changed the course of his 
ear in the direction of plaintiff with- 
out giving him time to move out of 
the way. The car passed so near to 
plaintiff that the front part barely 
missed striking him, and in this situ- 
ation he threw out both hands to 
push himself away from the car and 
escape contact with the rear wheels, 
and in so doing his left hand broke 
in the glass door of the automobile 
and his left wrist was seriously cut, 
resulting in permanent injury. It 
was held that defendant was negli- 
gent. Walsmith vy. Hudson, 77 Colo. 
326, 236 P 783. 

- Intervening cause generally 
supra § 590. 

23. See statutes and ordinances. 

[a] “fhe purpose of this legisla- 
tion was to save human life, and 
minimize the number of injuries to 
pedestrians on the streets and high- 
ways.” Johnston v. Cornelius, 200 
Mich. 209, 216, 166 NW 988, LRA1918 
D 880. 

[b] Statute applicable between 
crossings.—L. (1911) pp 327, 330 8§ 
8, 12, requiring an automobile driver 
approaching a pedestrian on the trav- 
‘eled part of any highway to give a 
timely signal, and to use the highest 
degree of care to prevent injury to 
persons crossing the streets, imposed 
on an automobile driver the duty to 
keep a vigilant watch for a pedes- 
trian, and to give a timely warning, 
although the pedestrian was not at 
a regular street crossing, and it was 


see 


immaterial whether a city ordinance’ 
imposing such duties at crossings ap- 


plied to the place of the accident. 
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who negligently 


spects, used care 


given a meaning 


Flach v. Ball, 209 Mo. A. 389, 240 
SW 465. 

24. Raymen v. Galvin, (Mo.) 229 
SW 747. 

{a] A pedestrian has a right to 


rely'on the driver of an automobile 
obeying the law by both slowing 
down and sounding a horn in case 
the automobile should, for any reason, 
approach him in dangerous proximity. 
Raymen vy. Galvin, (Mo.) 229 SW 747. 

[b] In the city of New York, the 
provision of the Highway Law re- 
quiring slowing down and giving a 
signal when approaching a pedestrian 
is not applicable. Shifman v. Whalen, 
234 N. Y. 283, 137 NE 331. 

25. Hames v. Clark, 104 Kan. 65, 

177 P 540; Nordman v. Mechem, 227 
Mich. 86, 198° NW '586; Darish v. 
Scott, 212 Mich. 139, 180 NW 435; 
Bowers vy. Colonial Warehouse Co., 
153 Minn. 425, 190 NW 609; 
Vv. Galvin, (Mo) | > 229 747; 
Frankel v. Hudson, 271 Mo. 495, 196 
SW 1121; Meenach v. Crawford, (Mo.) 
187 SW 879. 

[a] Turning the car in an effort 
to avoid the pedestrian does not ex- 
cuse failure to slow down as required 
by. statute. Raymen v. Galvin, (Mo.) 
229 SW 747.- 

{b] When noncompliance immate- 
rial—“There may be Cases eis, x 
where an automobile is traveling so 
slow as not to necessitate any fur- 
ther slowing down.” Dignum sy. 
Weaver, (Mo. A.) 204 SW 566, 568. 

26. U. S.—New York Standard Oil 
Co. v. Johnson, 299 Fed. 93. 

Iowa.—Walmer-Roberts vy. Hennes- 
sey, 191 Iowa 86, 181 NW 798. 

Mich.—Darish v. Scott, 212 Mich. 
139, 180 NW 4385; Johnston v. Cor- 
nelius, 200 Mich. 209, 166 NW 983, 
LRA1918D 880. 

Minn.—Quinn v. Heidman, 
Minn. 129, 195 NW 774; 
Colonial Warehouse Co., 
425, 190 NW 609. 

Mo.—Frankel v. Hudson, 271 Mo. 
495, 196 SW 1121; Meenach v. Craw- 
ford, 187 SW 879; Flach v. Ball, 209 
Mo. A. 389, 240 SW 465; Dignum’ y. 
Weaver, (A, )204 SW 566. 

Wash.—Hillebrant ° v. 71 
Wash. 250,.128 P 892. 

[a] Both signal and slowing down 
required.—‘‘The law makes it the 
duty of the driver of an automobile 
to both slow down and sound his 
horn, when approaching a _ traveler 
on the crossing.”” Raymen v. Galvin, 
(Mo.) 229 SW 747, 750. 

[b] Obstruction of the driver’s 
view is not necessary in order to im- 
pose on him the duty, under such a 


157 
Bowers v. 
153 Minn. 


Manz, 


statute, to signal when he is ap- 
proaching a pedestrian. Bowers v. 
Colonial Warehouse Co., 153 Minn. 


425, 428, 190 NW 609 (‘‘When.a driver 
of a motor vehicle is approaching a’ 
pedestrian upon a street or. public 
highway he is required to slow down 
and give timely warning, that is, if, 
the course of the vehicle is toward, 
the pedestrian or toward the point 
where the pedestrian’s course is apt 
to cross in front of the vehicle’). | 
[c] “Approaching.” — An automo-|! 


- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[8§ 778-779 


signal of his approach? when the circumstances 
render such requirements applicable. Noncompliance 
is, in some jurisdictions, regarded as negligence per 
se,** even though the operator has, in other re- . 


to avoid injuring the pedestrian,?* 


but in other jurisdictions violation of such regula- 

tions is merely prima facie evidence of negligence.?? 
The term ‘‘walking in the highway,’’ as used ina | 

statute for the protection of pedestrians, should be 


sufficiently liberal to effectuate the 


apparent purpose of the statute,*° and hence in- 
cludes persons standing in the highway*! or moving 
thereon in any manner using their legs and feet.*? 


bile is not, within the meaning of 
such a_ statute, “approaching” a 
pedestrian whose course is at right 
angles to the course of the automo- 
bile and who is, never in front of it, 
Bowers v. Colonial Warehouse Co., 
153 Minn. 425, 190 NW 609. 

{d] “Reasonable warning” of ap- 
proach, as required by such a statute, 
means audible warning. Johnston y. 
Cornelius, 200 Mich. 209, 166 NW 983, 
LRA1918D 880. 

{e] The fact that a pedestrian 
saw’ (1) a motor vehicle approaching 
does not, as matter of law, excuse 
noncompliance with a statutory re- 
quirement that the operator of a mo- 
tor vehicle shall sound a warning 
when approaching a pedestrian who 
is on the traveled portion of the 
highway. Walmer-Roberts v. Hennes- 
sey, 191 Iowa 86, 181 NW 798. (2) 
A driver is not wholly absolved from 
the duty of sounding a horn and re- 
ducing his speed upon approaching a 
pedestrian from the rear by the fact 
that such pedestrian saw the auto- 
mobile when it was some distance 


away. Dignum vy. Weaver, (Mo. A.) 
204 SW 566. © 
{f] Giving a signal to a traffic 


officer before entering an intersection 
is not, as matter of law, with respect 
to a pedestrian standing on the op- 
posite side of the intersecting street, 
a sufficient compliance with a stat- 
ute requiring the operator of a mo- 
tor vehicle to give a signal of his 
approach to a pedestrian who is on 
the traveled part of the highway. 
Walmer-Roberts v. Hennessey, 191 
Iowa 86, 181 NW 798. 


[g] When noncompliance immate- 
rial—‘“‘There may be cases... 
where giving the required signal 


would be useless and such failure 
have nothing to do with an acci- 
dent.” Dignum y. Weaver, (Mo, A.) 
204 SW 566, 568. : 

27. Raymen y. Galvin, (Mo.) 229 
SW 747; Meenach vy. Crawford, (Mo.) 
187 SW 879; Dignum vy. Weaver, (Mo. 
A.) 204 SW 566; Hillebrant v. Manz, 
71 Wash, 250, 128 P 892; Saltzberg 
v. Tax, 185 Wis, 372, 200 NW 863. 

[a] Common-law negligence not 


| mecessary to liability.—‘‘The driver 


of a motor vehicle, who fails to ob- 
serve the requirements of a statute 
intended for the protection of pedes- 
trians, is liable for injuries proxi- 
mately resulting from such failure, 


though his conduct may not have 
been negligent in the absence of a 
statute.”’ Benson v. Larson, 133 
Minn. 346, 158 NW 426. 

28. Raymen y. Galvin, (Mo.) 229 
SW 747. 

29. Darish v. Scott, 212 Mich. 139, 


180 NW 485. 

30. Nordman v. Mechem, 227 Mich. 
86, 198 NW 586; White v. Edwards, 
222 Mich. 321, 192 NW 560. 

31. Nordman vy, Mechem, 227 Mich. 
86, 198 NW 586; White vy. Edwards, 
222 Mich. 321, 192. NW 560. mit 

32. Nordman v. Mechem, 227 Mich. 
86, 90, 198 NW 586... 

“In a narrow sense, ‘walking’ is 
progress made by use of heels and 


avert ’ 
i ~ % 


ey. 


§§ 780-781 } 


[§ 780] c. Comparative Care. While a pedestrian 
as well as the operator of a motor vehicle is required 
- to exercise due care,** the mode of locomotion is an 
element to be considered,** and the character of the 
motor vehicle and its capacity for doing injury im- 
pose on the operator, in order to reach the standard 
of reasonable care under the circumstances, a higher 
degree of care than is required of pedestrians.** 
It is also considered that weather conditions preseunt- 
ing difficulties to pedestrians may impose on the 


driver of a motor vehicle a duty 
lance.*® 


[§ 781] d. Reliance on Care of Pedestrian. 
operator of a motor vehicle is entitled, in the ab- 


toes. But it is evident the legisla- 
ture did not intend any such re- 
stricted sense in the effort to safe- 
guard human life. One proceeding 
on foot is walking. The boy was pro- 
ceeding on foot, aided by roller 
skates. It-used to be quite common 
to say that one walking ‘takes 
shank’s horses.’ In roller skating 
the same ‘shank’s horses’ are em- 
ployed. If a baby creeps into the 
highway or a boy is running, jump- 
ing or sliding, or a girl skipping 
therein is it conceivable that all such 
persons are without the safeguard of 
the statute? Certainly not, The 
purpose of the statute is to safeguard 
human life and it should not receive 
a construction making it applicable 
only to persons walking heels and 
toes. In construing the statute we 
cannot escape the conviction that the 
term ‘walking in the highway’ was 
intended to be inclusive of all persons 
in the highway, standing or moving 
therein, using their legs and feet.” 
Nordman v. Mechem, supra. 

{a] A boy roller skating on the 
highway is within the protection of 
such a statute. Nordman-v. Mechem, 
227 Mich. 86, 198 NW 586. 

33. See infra, §.919. 

34 Deputy v. Kimmell, 73 W. Va. 
595, 80 SH 919, 51 LRANS 989, Ann 
Cas1916EH 656. ; 

35. Cal.—Raymond v.. Hill, 
Cal. 473, 143 P 743. 

Ky.— Weidner vy. Otter, 171 Ky. 167, 


188 SW_ 335. 


168 


La.—Mequet v. Algiers Mfg. Co., 
147 La. 364, 84 S 904. 
Mich.—Patterson v. Wagner, 204 


Mich. 593, 171 NW 356. 

N. y.—See Brewster v. Barker, 129 
App. Div. 724, 1138 NYS 1026 (quot 
supra § 778 note 8). ‘ 

“Vt.—Aiken v. Metcalf, 90 Vt. 196, 


97 A 669. 

Wash.—Johnson _ Vv. Johnson, 85 
Wash. 18, 147 P 649; Minor Vv. 
Stevens, 65 Wash. 423, 13; EF 33; 


42 LRANS 1178. 

“The automobilist is under a much 
higher degree of care to look out for 
the pedestrian than the pedestrian is 
to look out for the automobilist. The 
pedestrian cannot merely by the man- 
ner in which he uses the street harm 
the automobilist, but the automobilist 
may by his manner of using the 
street kill the pedestrian; and so, 
generally speaking, the pedestrian is 
only required to look after his own 
safety and not the safety of others, 
while the automobilist must look out 
the safety of the pedestrian 


for : ul ( 
her than his own. Weidner v. 
Biter, 171 Ky. 167, 173, 188 SW 335. 


“It was within the power of the 
omobile to inflict injury or death. 


an was not the power of the pedes- 
trians. Upon the part of the driver 


of the automobile, therefore, we have 
a known approach to foot passengers 
with the power to inflict grave injury. 
Upon the part of the foot passengers 
we have the unconsciousness of such 
approach, with absolute inability to 
jnflict injury and a measurable inabil- 
ity to avoid the infliction of injury. 
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of greater vigi- 


[42 C. J.J], 1035 


sence of anything which reasonably should give him 
notice to the contrary, to assume, and to act on -the 
assumption, that pedestrians are exercising and will 
exercise due and reasonable care for their ‘own 
safety.*’ He is therefore not chargeable with negli- 
gence in striking a pedestrian where the accident is 
due to an unexpected movement of the pedestrian, 
the consequences of which he could not avert,?® as 
where a pedestrian suddenly steps out on the road- 
way at a place other than a regular crossing,?® 
suddenly and unexpectedly leaves a place of safety 


and gets in front of the car when it is too late for 


The 


While both parties are charged only 
with the exercise of the same degree 
of care, it is manifest that the 
amount of that care by law exacted 
of the driver of the motor vehicle 
is far greater than the amount ex- 
acted of the foot passengers.” Ray- 
ect v. Hill, 168 Cal. 473, 488, 143 P 

[a] “The driver’s comparative 
personal safety in case of collision 
with a pedestrian is not to be over- 
looked in measuring his duty to ex- 
ercise commensurate care for the 
safety of others.’’ Patterson v. Wag- 
ner, 204 Mich. 593, 600, 171 NW 356. 

36. Hartwig v. Knapwurst, 178 Ill. 
A, 409 (rain). 

37. Ala.—Vansandt v. Brewer, 209 
Ala. 131, 95 S 463. 

Ark.—Oliphant v. Hamm, 167 Ark. 
167, 267 SW 563. 

Cal.—Depons‘v. Ariss, 182 Cal. 485, 
188 P 797; Brkljaca v. Ross, 60 Cal. 
A, 4381, 213 P 290, 

La.—Shelley  v. 156 
La. 256, 100 S 417. 

Md.—Ponitz v. Webb, 130 A 9138. 

Minn.—Quinn v. Heidman, 
Minn. 129, 195 NW 774. 

N. Y.—Wood vy. Woodlawn Impr. 
Assoc. Transp. Corp., 215 App. Div. 
628, 214 NYS 398. 

Oh.—MacDiarmid Candy Co. v. 
Schwartz, 11 Oh, A. 303. 


Waguespack, 


157 


Pa.—Watson v. Lit, 288 Pa. 175, 
iY kaa Sosa bs 

Va.—Ratcliffe v. McDonald, 123 
Va. 781, 97 SE 307. 

Wis.—Pisarek v. Singer Talking 


Mach. Co., 185 Wis. 92, 200 NW 675. 

“The driver is not bound to antici- 
pate the unexpected acts of persons 
not in the path of travel suddenly 
placing themselves there.” Watson 
v. Lit, supra. 

“Hvery such operator of an auto- 
mobile has the right to assume, and 
to act upon the assumption, that 
every person whom he meets will 
also exercise ordinary care and cau- 
tion according to the circumstances, 
and will not negligently or recklessly 
expose himself to danger, but, rather, 
make an attempt to avoid it. It is 
only when such an operator has had 
time to realize, or by the exercise 
of a proper lookout should have 
realized, that a person whom he 
meets is in a somewhat helpless 
condition, or iu a position of dis- 
advantage, and therefore seemingly 
unable to avoid the oncoming auto- 
mobile, that the operator is required 
to exercise increased exertion’ to 
avoid a collision.” Thies:v. Thomas, 
77 NYS 276, 280. 

[a] Tlustration. — Where the 
driver of an automobile was turning 
from the street along which the 
traffic signal permitted traffic to pro- 
ceed into the street, traffic on which 
was stopped by the signal, and had 
reached such a _ position that he 
could not, by the exercise of every 
reasonable care and precaution, have 
discovered the intention of a person 
on the sidewalk to cross the street 
in time to avoid striking her if she 
attempted to cross, he had the right 
to proceed and assume that she 


the operator to check its progress in time to avoid 
striking him,*° or jumps in front of the car to avoid 


would not leave a place of safety and 
place herself where he could not by 
the exercise of all reasonable care 
and caution avoid striking and in- 


juring her. Panitz vy. Webb, (Md.) 
130 A 913. 
[b] That an adult will not run in 


front of his machine is an assump- 
tion which may be indulged by the 
operator of a motor vehicle. Pisarek 
v. Singer Talking Mach, Co., 185 
Wis. 92, 200 NW 675. 

[c] Adult pedestrian warned of 
approach.—A driver of an automo- 
bile, in the lawful use of a public 
highway, may assume, and so pru- 
dently order the course and move- 
ment of his car until otherwise ad- 
vised, that an adult pedestrian, who 
has been warned of the approach of 
his car, will not, without observing 
reasonable care, change his position 
so as to introduce danger where none 
existed before. Vansandt v. Brower, 
209 Ala, 131,°95 S 463° ; 

Reliance on care of other users of 
autre generally see supra §§ 584, 


38. Shelley v. Waguespack, 1 
La. 256, 100 S 417; Locke i Giéore 
100 Wash. 397, 171 P 245. 

33. McAvoy v. Kromer, 
196, 120 A 762; Magee vy, 
(Tex. Civ. A.) 197 SW 1015. 

[a] Ilustration.—Defendant’s au- 
tomobile was being driven on an open 
street far away from any intersec- 
tion. It was daylight but the 
weather was rainy. While people 
sometimes walked across the street 
at the place where the accident oc- 
curred in going to and from street 
cars, it was not shown that the 
driver knew of such practice or an- 
ticipated that the street might be so 
used at that time, there being no 
Street car present. Plaintiff stepped 
in front of the automobile when it 
was only five or ten feet away and 
the automobile struck him but was 
stopped within a few feet. It was 


Patti Maer. 
Cavins, 


held that the driver was not i= 
Ronis Watson v, Lit, 288 Pa. 175. 435 
[b] Skidding of motor bus 
brakes applied.—W here plalntin 
stepped off the pavement into the 


road in front of a motor i 
and the driver steered Lees ed) 
plaintiff and applied his brakes, lock- 
ing the back wheels, and the omnibus 
skidded and swung around and 
struck plaintiff, the driver was not 
negligent. Parker v. London Gen 
Omnibus, Ltd’, 100 E  T!sRep: 
. S. 409 [app dism 101 L. ; 
NS. 6231. reper i 
O. Depons v. Ariss, 182 
188 P 797; Brkljaca vy. Rand oo Cal 
A. 431, 213 P 290; Goodwin v. Miler. 
210 Ky. 407, 276 SW 117; Bruce y. 
Callahan, 185 Ky. 1, 213 SW 557 : 
[a] Illustration. — Where ~ the 
driver of an automobile was driving 
at the rate of about six miles per 
hour, and after he had crossed an 
intersecting street and proceeded 
about forty feet beyond the crossing 
a pedestrian stepped immediately in 
front of the automobile, from be- 
tween two other automobiles parked 
on the street, and the driver applied’ 


! 
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another ecar,*! or where a pedestrian who has safely 
crossed in front of the car changes his mind, be- 
comes panic-stricken, and turns back into collision 
with the car;*? and it has been considered that the 
fact that the front of the automobile passed by a 
pedestrian indicates that an injury to such pedes- 
trian was not caused by the negligence of the 
The driver is not, however, justified in 
relying solely upon the pedestrian’s avoiding being 
struck and omitting to take proper precautions to 


driver.*? 


avoid striking him.** 


[§ 782] e. Meeting or Passing Pedestrians. 
operator of a motor vehicle has the right to pass a 
pedestrian whom he overtakes on the road,*° if there 
is sufficient room for a passage,*® and in order to 
effect such passage should keep to the left and pass 
Where a pedestrian 
has stopped in the highway to permit passage of an 
automobile, it is negligence for the driver to swerve 
to his left and strike the pedestrian.** 
providing that on approaching a pedestrian the oper- 
ator of a motor vehicle shall reduce his speed to a 


to the left of the pedestrian.*” 


MOTOR VEHICLES 


vehicle.®° 


a 


[8§ 781-783 


tirely past such pedestrian has been held to apply 
to a vehicle overtaking and passing a pedestrian 
traveling in the same direction.*® 
pedestrian traveling in the opposite direction the 
driver of a motor vehicle should observe precautions 
similar to those required when: meeting another 


On meeting a 


[§ 783] f. Right of Way between Motor Vehicles 
and Pedestrians. 
dictions, either because of the necessities of the case 


A rule recognized in many juris- 


or because of express traffic regulations,®+ is that in 


The 


A statute 


specified rate and not exceed such speed until en- 


his brakes as quizkly as possible and 
stopped his automobile, but it struck 
the pedestrian before stopping, the 
driver was not negligent. Goodwin 
v. Miller, 210 Ky. 407, 276 SW 117. 


41. Twinn v. Noble, 270 Pa. 500, 
113 A 686. 
42. Switzer v. Baker, 178 Iowa 


1063, 160 NW 372. 

43. Brenner v. Goldstein, 184 App. 
Dive, 7d INS! by 98 

44. Consolidated Gas, etc., Co. v. 
Rudiger, (Md.) 134 A 326; Olsen v. 
Peerless Laundry, 111 Wash. 660, 191 
P 756; White v. Hegler, 10 Altar 
57, 29 DomLR 480, 34 WestLR 1061, 
10 WestWkly 1150. ‘ 

{a] Mlustration.— The driver of 
an automobile was guilty of negli- 
gence in striking pedestrians at a 
street crossing where he saw them 
when some distance away and again 
when he was within five or six feet 
from them and did not alter his 
course, stop, slacken his speed, blow 
his horn, or givé any other warning 
of his approach but went straight 
ahead on the assumption that they 
had seen or would see him and would 
stop and allow him _to pass in front 
of them. Olsen v. Peerless Laundry, 
111 Wash. 660, 191 PB. 756. ; 

[b] Pedestrian stopping in middle 
of street.—An automobile driver can- 
not assume that a_ pedestrian will 
give him the right of way merely be- 
cause he stops in the middle of the 
street and looks in the direction of 
the automobile, without considering 
his distance from the car and other 


surrounding circumstances. Con- 
solidated Gots Fie Co. v. Rudiger, 
Ma.) 134 A ; 
: 45. Vansandt v. Brewer, 209 Ala. 
131, 95 S 463. 

46. Vansandt v. Brewer, supra. 


47. Vansandt v. Brewer, supra, 
Raymond v. Hill, 168 Cal. 473, 143 P 
oe The driver is not bound to an- 
ticipate that the pedestrian will sud- 
denly step to the left immediately in 
front of or against the motor vehi- 
cle. Vansandt v. Brewer, 209 Ala. 


131, 95 S 463. 


. McCaughen v. Missouri, etc., 
R. Co., (Mo. A.) 274 SW 97. 
[a] Mlustration.— Plaintiff was 


crossing a street from north to south 
at an intersection, and while so doing 
saw  defendant’s automobile ap- 
proaching from the west, traveling 
east on the south side of the street 
which plaintiff was crossing, When 
plaintiff reached the center of the 
street he stopped and waited for the 
approaching car to pass him, but 


when the car was about thirty feet 
from him it suddenly and abruptly 
Swerved to the north toward the cen- 
ter of the street and directly toward 
and upon plaintiff. Plaintiff, seeing 
the car swerve toward him, stepped 
back toward the north to avoid being 
struck, but was unable to save him- 
self and was struck by the left side 
of the machine. It was held that 
the driver of the automobile was 
negligent. McCaughen vy. Missouri, 
ete., R. Co.,. (Mo. A.) 274 SW. 97. 

49. Eames v. Clark, 104 Kan. 65, 
177 Peb40nidist State Ww.) Pieifer,-96 
Kam.) TO leelost ie “oad. 

50. See supra §§ 652-667. 

51. See statutes and ordinances. 

52. Switzer v. Baker, 178 Iowa 
1063, 160 NW 372; Bora v. Yellow 
CalbeGo.,. CN. 3a) 8385. Ay 8895 Comsa Vv. 
Hoskins, 23 Pa. Dist. 528; Stiles v. 
Corbett, 136 Wash. 670, 241 P 294; 
Dowd v. Morris, 133 Wash. 215, 233 
P 320; ‘Brammer v.. Percival, 133 
Wash. 126, 233 P 311; Cole v. Fried- 
man, 182 Wash, 587, 232 P 361; Elm- 
berg v. Pielow, 113 Wash. 589, 194 
P 549; Collins v. Nelson, 112 Wash. 
th, 19% RP 19; ;, Olsen; vi “Peerless 
Laundry, 111, Wash. 660, 191 P. 756; 
Yanase v. Seattle Taxicab, etc., Co., 
91, Wash: 415, 157 P 1076, 

“Streets must be crossed, and there 
must be a reasonable provision for 
crossing them in safety. We must, 
therefore, recognize the intersections 
as such crossing points. At such in- 
tersections the pedestrian must have 
the right of way, and the driver of 
the vehicle must recognize this right 
at his risk.” Com. v. Hoskins, 23 Pa. 
Dist. 528, 530. 

[a] If there is any superior right 
as between a pedestrian crossing at 
a street crossing and an automobilist 
it is with the pedestrian. El Re ednnt S, 
quite clear the traffic should not run 
him down when he is in full view. 
And when it does, even at a moderate 
or slow rate of speed, the driver 
lacks the control of his car neces- 
sary under the circumstances and is 
chargeable with negligence.’ Gilles 
v. Leas, 282 Pa. 318, 321; 127 A 774. 

[b] A pedestrian need not be ex- 
actly at the crossing in order to be 
entitled to protection of a regulation 
giving pedestrians the right of way 
on street crossings. Horney v. Gier- 
ing, 132 Wash, 555, 231 P 958; Yanase 
y. Seattle Taxicab, etc., Co., 91 Wash. 
415, 157 P 1076 [foll Ludwigs v. 
Dumas, 72 Wash. 68, 129 P 903]. 

{c] Pedestrians must not obstruct 
crossings.—‘“If, owing to the different 
methods of locomotion and _ travel, 


localities where there are crosswalks or crossings 
customarily used by pedestrians, pedestrians have 
the right of way over motor vehicles on such eross- 
ings®” and motor vehicles have the right of way over 
pedestrians between crossings.>* 
if the situation is such that it should reasonably be 
apprehended that if both a pedestrian at a crossing 
and a motor vehicle continue on their way an acci- 
dent may result, it is the duty of the operator of the 
motor vehicle to yield the pedestrian a free pas- 
sage,°* and to use every precaution to avoid injuring 


Under this rule, 


the law recognizes a right of prece- 
dence in the use of a crossing, it does 


not mean that the persons having © 


such right of way may loiter upon or 
obstruct the crossing to the exclu- 
sion of others or to the interruption 
of street traffic, but rather that, 
when two or more persons moving 
in different directions approach a 
crossing at the same time, or in such 
manner that if both or all continue 
their respective courses, there is dan- 
ger of collision, then the one having 
the preference is entitled to the first 
use of such crossing, and it is the 
duty of others to give him reason- 
able opportunity to do so.” Switzer 
HEU S 178 Iowa 1068, 1071, 160 NW 

[ad] An exception is sometimes 
made as ao eres where traffic 
is congested. ole v. Frie 2 
Wash. oat 232 P 361. ae 

. uaker Cit i 

Paik y Cab Co. v. Fix- 


we < ro ee Vv. 
ash. oa ako e819) 

Coast Steel Co., ee ee 
866; Yanase y. 


‘ At_a junction of ro = 
ing from different aresibne e: nee 
mobile has not the right’ of way 
under such a _ regulation, although 
there is no place fixed at such inter- 
Rares son eeoors ans to cross 

olidate as, etc., Co, vy. i i 
(Md.) 134 A 326. 4 Budisee 
fee a ateen v. Baker, 

4 NW 372; Bora v. 
Cabo CN dep Leo LAL sao. yom 
brough v. Carlson, 102 Or, 439 202 
P 739; Elmberg v. Pielow,113 Wash 
589, 194 P 549; Olsen v. Peerless 
Laundry, 111 Wash. 660, 191 P 756 

[a] “It may be difficult to lay 
down any fixed rule showing just 
what rights and privileges this right 
of way may give to pedestrians or 
take from the drivers of automobiles 
It certainly does not mean that the 
driver of a truck or automobile would 
have the right to use the intersection 
without any regard for the rights of 


178 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 783-785] 


him.®> 


Traffic signals. 


reached the other side.5? 


[§ 784] g. Location of Pedestrian on Highway— 
(1) In General. In the absence of any governmental 
regulation restricting his rights in this respect,°s 
a pedestrian is entitled to use any part of the high- 


the pedestrians, or in such manner 
as would require the latter, as a mat- 
ter of right, to stop and yield the 
right of way.” Olsen v.. Peerless 
Laundry, 111 Wash. 660, 664, 191 P 


756 [quot Elmberg v. Pielow, 113 
Wash. 589, 591, 194 P 549]. ~ 
[b] Speed involving disregard of 


right of way.—The right of way 
given to pedestrians at street cross- 
ings by statute is not duly respected 
by an automobilist who drives so 
rapidly toward the crossing that 
his car cannot be stopped in time 
to avoid a pedestrian using the 
crossing and who has. proceeded 
more than half-way across’ the 
street. Hence, when an automobilist 
entered a Street intersection at a 
Speed of approximately twenty miles 
an hour and proceeded across the in- 
tersection and struck and injured a 
pedestrian who was crossing in a di- 
rection from the driver’s left to his 
right, and who was in plain view 
when he entered the intersection, he 
was guilty of negligence. Deford v. 
Lohmeyer, 147 Md. 472, 128 A 454. 

[c] Pedestrian crossing diago- 
nally.—Plaintiff was walking diago- 
nally across a street intersection from 
the southwest to the northeast cor- 
ner. The whole intersection was well 
lighted by electric lights. When she 
was some twelve feet southwest from 
the corner of the sidewalk curb at 
the northeast corner of the intersac- 
tion she was struck by defendant’s 
automobile which had been traveling 
north on the west side of the north 
and south street at a speed of twenty 
miles or more per hour, which speed 
was continued even while in the in- 
tersection and practically up to the 
moment of striking plaintiff. No 
warning of the approach of the auto- 
mobile was given. It was held that 
the driver was negligent. Cole v. 
Friedman. 132 Wash. 587, 232 P 361. 

[d] Effect of failure to yield.— 
Failure to accord to a pedestrian the 
right of way to which he is entitled 
under the statute is not conclusive as 
to negligence of the automobilist, but 
it is evidence of negligence. Bora v. 
Yellow Cab Co., (N. J.) 185 A 889. 

55. Iowa.—Switzer v. Baker, 178 
Iowa 1063, 160 NW 372. 

Md.—Merrifield v. C. Hoffberger 
Co., 147 Md. 134, 127 A 500. 

N. J.—Bora v. Yellow Cab Co., 135 
A 889. 

Or.—Yarbrough y. Carlson, 102 Or. 
422, 202 P 739. 

Wash.—Olsen v. Peerless Laundry, 
111 Wash. 660, 191 P 756. 

“All too frequently, pedestrians are 
injured by automobiles and when the 
subject is covered by ordinance, as 
here, we have tried to make it plain 
that ... when the accident occurs 
at street intersections, the pedestrian 
has the right of way and the burden 
is on the driver to establish that he 
used every reasonable care to avoid 
inflicting the injury.’ Elmberg v. 
Pielow, 118 Wash. 589, 592, 194 P 549. 

“If we assume that plaintiff, as a 
pedestrian, had already entered upon 


On the other hand, a motor vehicle operator 
may not insist upon his right of way between cross- 
ings regardless of danger to pedestrians.*® 

Under a city ordinance providing 
that, at street intersections where a traffic officer is 
on duty, pedestrians shall eross the street with re- 
leased traffic, and not otherwise, a pedestrian who 
starts across a street intersection when the signal 
permits is entitled to the right of way over vehicles 
crossing his course, although the signal is changed 
to release those vehicles before the pedestrian has 
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traffic.®? 


[§ 785] (2) At or between Crossings.** 
absence of any governmental regulations restricting 
his rights in this respect a pedestrian desiring to 
cross a street may cross at any point that he desires 
and is not restricted to regular crossings.®* 


the crossing as the defendant Henry 
G. Baker approached it in an automo- 
bile, or if she was traveling in that 
direction and so near that defend- 
ant could not take the crossing be- 
fore her without exposing her to 
danger, then it was his duty to stop, 
or to so reduce his speed as to per- 
mit her to pass in safety.” Switzer 
f pee 178 Iowa 10638, 1071, 160 NW 
7 


[a] The driver of the automobile 
must stop or so manage or control his 
car as to give such pedestrian a rea- 
sonable opportunity to pass in safety. 
pote v. Yellow Cab Co., (N. J.) 185 A 

Precautions at crossings generally 
see supra §§ 688—700, 726-729. 

56. Quillin v. Colquhoun, 42 Ida. 
522, 247 P 740; Consolidated Gas, etc., 
Co. v. Rudiger, (Md.) 134 A 326; An- 
derson v. Wood, 264 Pa, 98, 107 A 
658; Hoffman y. Hansen, 118 Wash. 
43, 203 P 53. 

[a] Right of way not absolute.— 
An ordinance giving to automobiles 
the right of way over pedestrians be- 
tween street intersections does not 
give automobiles an absolute right of 
way. Hoffman vy. Hansen, 118 Wash. 
78,1203 Pi 53. 

57. Riddel v. Lyon, 124 Wash. 146, 
213 P 487, 37 ALR 486. 

58. See statutes and ordinances. 

59. Raymond vy. Hill, 168 Cal. 473, 
482, 148 P 743; McKenna vy. Lynch, 
289 Mo. 16, 233 SW 175; King v. Brill- 
hart, 271, Pa, 301, 114 A 515. 

“As to foot passengers, the old 
common-law freedom of use of the 
king’s highway has not been modified 
in this state by any positive enact- 
ment. So that it still remains the 
law that foot passengers have the 
right to use and traverse the high- 
way at all its points, being charge- 
able only for the exercise of a due 
amount of care, which due amount of 
care, in its quantum, is governed by 
the circumstances attending the use 
which the pedestrian actually makes. 
... Slow moving vehicles are required 
by our own law to keep as closely 
as possible to the right hand bound- 
ary of the highway ... and it would 
be well to impose such an exaction 
on pedestrians. But no such law is 
upon our books, and it follows there- 
fore that all parts of the highway 
are as open to the use of foot pas- 
sengers as to vehicles.” Raymond 
v. Hill, supra. 

[a] In the absence of a sidewalk, 
the rights of pedestrians on the paved 
roadway are equal to those of vehi- 


cles. King v. Brillhart, 271 Pa. 301, 
114 A 515. 
60. Cal.—Blackwell v. Renwick, 21 


@al. {Ai 31,) 131, P94: 

Mass.—Booth v. Meagher, 224 Mass. 
472, 113 NE 367. 

Minn. — Stoneman *v.. Washburn- 
Crosby Co., 153 Minn. 331; 3338, 190 
NW 605. 

Mo.—McKenna vy. Lynch, 289 Mo. 
16, 233 SW 175. 

soe Y.—Gnecco v. Pederson, 154 NYS 
12. 
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way for the purpose of travel,®® and the operator of 
a motor vehicle is bound to exercise due care to 
avoid injuring a pedestrian, although the latter is 
upon the portion of the highway usually used for 
vehicular traffic.®° A fortiori, he must exercise care 
to avoid injuring a pedestrian who is walking along 
the edge of the traveled way in such a location that 
he will not interfere with the passage of vehicle 
or a pedestrian who is outside of the part of the 
highway which is commonly used for vehicular 


gb 
In the 


The 


Tex.—Bartley v. Marino, (Civ. A.) 
158 SW 1156. 

“Drivers of automobiles must have 
in mind that people do walk in the 
street at other places than on the 
crosswalks and sidewalks.” Stone- 
man v. Washburn-Crosby Co., supra. 

[a] That a pedestrian is walking 
on the macadam instead of on a side 
path will not relieve an automobile 
driver from his duty to exercise rea- 
sonable care. Gnecco v. Pederson, 
154 NYS 12. 

61. Ky.—Fleichmann Co. v. Howe, 
213 Ky. 110, 280 SW 496. 

Md.—Mears v. McElfish, 139 Md. 
81, 114 A 701. 

Mich.—Budnick  v. 215 
Mich, 678, 184 NW 493. 
eta Hegre v. Bacon, (A.) 1838 SW 

Pa.—King v. Brillhart, 271 Pa. 301, 
114 A 515. 

188 Wis. 


Wis.—Clifton v. Smith, 
560, 206 NW 923. 

62. Mears v. McElfish, 139 Md. 81, 
414 A 701; De Grade v. La Coste, 
GR. ED) 23 i Aad 93. : 

[a] Unpaved margin.—The driver 
of an automobile is especially obliged 
to exercise reasonable care to: avoid 
injuries to travelers who for their 
own safety make use of an unpaved 
margin of the highway. Mears v. 
McElfish, 139 Md. 81, 114 A 701. 

[b] Speed and divergence from 
macadamized part of highway.—Evi- 
dence tending to prove that defend- 
ant’s automobile was moving at a 
high rate of speed, and that pedes- 
trians overtaken by him-were given 
no notice of his approach,-. and that 
his car must have diverged from the 
macadamized part of the highway 
onto the unpaved margin where they 
were walking, warranted the infer- 
ence that the car was not operated 
with due care, and made a question 
for the jury. Mears v. McElfish, 139 
Md. 81, 114 A 701. 

§ ibe 'oate on sidewalk see 

786. 


Peterson, 


infra 


Right of way see supra § 783. 

Cal.—Raymond vy. Hill, 168 
473, 143;°P) TA S5Mioss ives Be UR: 
pe cag Co., 44 Cal. A. 474, 186 P 
631. 

Colo.—Oliver v. Weaver, 72 Colo. 
540, 212 P 978. i 


Conn.—Hizam v. Blackman, 103 
Conn. 547, 131 A 415. 

Iowa.—Livingstone v. Dole, 184 
Iowa 13840, 167 NW 689; Wine v. 
Jones, 188 Towa’ 1166, 162 NW 196, 
168 NW 318. 


Kan.—Seifert v. Schaible, 81 Kan. 
8235, LObRP eb 293 
Ky.—Otte v. Guilford, 209 Ky. 33, 


272 SW 41; Bruce v. Callahan, 185 
Ky. 1,:213 SW 557; * : 
Minn. — Stoneman v. Washburn- 
acne! Co., 1538 Minn. 331, 190 NW 
605. 
Mo.—Meenach vy. Crawford, 187 


SW 879; -Ginter v.: O’Donoghue, ‘¢A.) 
179 SW 732. 

N. J.—Klein v. Offen, 136 A 419; 
Fox v. Great~Attantie,; sete; Tea::Co., 
84. N. J. L. 726, 87 A 339. 
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operator of a motor vehicle must, therefore, antici- 
pate the possibility that pedestrians may be in the 
roadway between crossings® and must use reason- 
able care to avoid injuring any such pedestrian," 
although, according to a number of decisions, he is 
required to exercise more vigilance and care with 
respect to pedestrians when he is approaching or 
passing over a crossing than when he is traveling 
Regulations 
found prohibiting pedestrians to eross streets except 
at regular crossings,®* but the fact that a pedestrian 


between crossings.°7 


Oh.—Decker v. Mitchell, 10 Oh. A. 
438, 29 O. C. A. 558. 
Pa. —Leitmeyer v. Feldman, 283 


Pa. 512, 129 A 573; Robb: v. Quaker 
City Cab Coa 283° Pa. 454, 129 A 
331; Weaver v. Pickering, 279 Pa. 
214? 123 A 777; Rankin’ v. Ward 
Baking Co., 272 ‘Pa. LOS, olLO 2 Ave os 
Anderson vy. Wood, 264 Pa. eek el OH E A 
658; Lamont vy. Adams Express Cox 
264 Pa. bis NOT A873. 

Tenn. —lLeach v. Asman, 130 Tenn. 
510, 172,SW 308. 

‘ Va.—Green v. Ruffin, 141 Va. 628, 
125 SE 742, 127 SE 486. 

_ Wash. —Wickman Va Lundy, 120 

Wash. 69, 206 P 842; Collins’ vy. Nel- 
son, 112 Wash, eas 191 P 819. 

Alta.—White v. Hegler, 10 Alta. L. 
57, _29 DomLR 480, 34 WestLR 1061, 
10 WestWkly 1150. 

Que.—Armstrong y. Rubenstein, 27 
RevLegNS 324. 

_[a], “Even in populous streets of 
cities, pedestrians are not restricted 
to the crossings in traversing a 
street, but may cross it at any point.” 
Raymond vy. Hill, 168 Cal. 473, 482, 
143 P 748. 

[b] An ordinance giving vehicles 
the right of way between intersec- 
tions does not prohibit pedestrians 
using the street between intersec- 
tions. Collins v. Nelson, 112 Wash. 
Oke!) (819). 

65. Ala. —lIvy v. Marx, 205 Ala, 60, 
87 S 813, 814 [cit Cyc]. 

Kan.—Sifert vy. Schaible, 
323, 105 P 529. 

Minn.— Stoneman vv. 
Crosby Co., 
605. 

Mo.—Moffatt v. Link, 207 Mo. A. 
hi’ 666, 229 SW 836. 


81 Kan. 


Washburn- 
153 Minn. 331, 190 NW 


h.—Decker v. Mitchell, 10 Oh, A. 
438, 29 O. C. A, 558. 
», Tex.—Bartley y. Marino, (Civ. A.) 
158 SW 1156. 
Wash, — Collins v. Nelson, 112 


Wash: 71, 191 P 819. 
“A. driver of an automobile can- 
not proceed along a public street 
- on the assumption that pedes- 
trians will keep to the sidewalks ex- 
cept at crossings.” Moffatt v. Link, 
supra. i 
| fa} The driver must keep a look- 
out for pedestrians between street 
crossings. Ivy v. Marx,;,205 Ala. 60, 
87 S 813, 814 [cit Cyc]. 
Duty to keep lookout:for pedes- 
trians: 
Generally see supra § 624. 
apy arch weaiun or intersection, see supra 
a 
‘66. Ill.—Goldblatt v. Brocklebank, 
166 Ill. A. 315. 
Ky.~Bruce y. Callahan, ‘185° Ky. 1, 
213 SW 557. 
Mo.—Aronson y. Ricker, 185 Mo. A. 
528, 172 SW 641. 
N. J.— Dugan v. Public 
Transp. Co., (Sup.) 136 A 195. - 
Oh.—Decker v. Mitchell, 10 Oh, A. 
438, 29 O. C. A..558. 
Pa.—Anderson v. Wood, 264 Pa. 
98, 107 A 658; Virgilio v. Walker, 
254 Pa. 241, 98 A 815. 


Tex.—Bartley v. Marino, (Civ. A.)/ 
158 SW 1156. 
Wash.—Collins v. Nelson, 112 


Wash: 71, 191:P 819; Crowl v. West 
Coast Steel Co., 109 Wash. 426, 186 
P 866; Todd v. Lewis, 92 Wash. 213, 
158 P1006. / 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ! . 


Serv. | 


MOTOR VEHICLES 


are sometimes | portion of the 


Alta.—White v. Hegler, 10 Alta. L. 
57, 62, 29 DomLR 480, 34 WestLR 
1061, 10 WestWkly 1150. 

“The driver is not permitted care- 
lessly to inflict injury on users of 
the highway between crossings.” 
oe v. Cohen, .(Pa.)! 185 A» 624, 
625. 

“These are not free, because the 
regular crossings may have been 
passed, to rush along without regard 
to people afoot.” Todd vy. Lewis, 
supra. 

“Tt does not seem to me to be ad- 
visable that any strength should be 
added by the decisions of the Courts 
to the impression, an erroneous one 
I think, which apparently prevails in 
some quarters, that a pedestrian who 
chooses to exercise his undoubted 
right to cross a highway not at a 
regular crossing for foot passengers 
and does not look out for vehicles can 
with impunity be knocked down by 
automobile drivers.” White v. Heg- 
ler, supra. 

[a] Driver negligent. — Plaintiff, 
desiring to cross from the west to the 
east side of the street, passed in 
front of a car parked at the curb 
and, when he had a clear view, looked 
south and saw nothing approaching 
and then looked north and saw de- 
fendant’s automobile a considerable 
distance away approaching along the 
west side of the street. Plaintiff 
threw up his hand as a Signal to 
the driver and immediately walked 
at a fairly rapid pace in a straight 
line diagonally across. the 
toward a point about sixty feet fur- 
ther south. As the automobile pro- 
ceeded south the driver commenced 
to veer his car toward the east in 
the direction in which plaintiff was 
going and the hub of the right front 
wheel of the automobile struck plain- 
tiff after he had passed the center 
of the street and was on the eastern 
side thereof. It was held that the 
driver was negligent. Collins v. Nel- 
son, 112 Wash. 71, 191 P 819. 

67. Conn.—Hizam v. Blackman, 
103 Conn. 547, 131 A 415. 


Kan.—Seifert v. Schaible, 81 Kan. 
aby Lasko deo. 
La.—Fernandez v. Montz, 151 La. 


299, 302, 91 S 742; Mequet v. Algiers 
Mfg. Co., 147 La, 364, 84 S 904. 

Md.—Merrifield v. C. Hoffberger Co., 
147 Md. 134, 127 A 500. 

Pa.—Frank v. Cohen, 135 A 624; 
McAvoy v. Kromer, 277 Pa. 196, 120 
A 762; Twinn v,. Noble, 270 Pa. 500, 
118 A 686; Silberstein v. Showell, 
267 Pa. 298, 109 A 701; Anderson v. 
Wood, 264 Pa. 98, 107 A 658; Vir- 
a v. Walker, 254 Pa, 241, 98 A 
8 

Tex.—Bartley v. Marino, (Civ. A.) 
158 SW 1156. 

Wash.—Hoffman *:v. Hansen, 118 
Wash. 73, 203 P 53;.Crowl v. West 
Coast Steel Co.,' 109 Wash. 426, 186 
P. 866; Johnson vy. Johnson, 85 Wash. 
18, 147 P 649. 

“On there portions of the high- 
ways, known to be used by such ve- 
hicles, between the points: provided 
for the passage of pedestrians, the 


latter, in attempting to cross, do so 


in large measure at their peril, sub- 
ject to the vrequirement that the 


drivers of such vehicles shall not |}. 


knowingly or wantonly strike and in- 


street 


[8§ 785-786 


violates such a regulation by attempting to cross the 
street between crossings does not relieve the oper- 
ator of a motor vehicle of the duty of exercising 
care to avoid injuring him.* 

[§ 786] (3) On Sidewalk. Sidewalks being de- 
signed for the use of pedestrians, it is the duty of 
the operator of an automobile to exercise reasonable 
care to keep his vehicle off the sidewalk and on the 


highway designed for vehicular 


traffie7? and, except when the operator is crossing a 
sidewalk for the 


purpose of entering or leaving pri- 


jure them. But at the points pro- 
vided for the passage of pedestrians 
they have the right to assume that 
the operators of such machines will 
observe that high degree of care im- 
posed by the circumstances. No 
other condition is consistent with 
the common and necessary right to 
use such avenues of intercourse.” 
Mequet v. Algiers Mfg. Co., 147 La, 
364, 367, 84 S 904. - 

“Without statutory provision, there 
is and should be, a greater amount 
of care required of drivers of motor 
vehicles at street crossings, because 
of perils to pedestrians using them, 


under modern traffic conditions, and. 


the duty of care which is cast upon 
the driver of such a vehicle is of a 
high degree.” Merrifield v. C. Hoff- 


ee Co., 147 Md. 184, 141, 127 A 
[a] Degree of care the same.— 


“While drivers of vehicles might be 
expected to use a smaller quantum 
of diligence to discover the presence 
of pedestrians at such points than 
would be exacted at public cross- 
ings, the degree of care required is 
the same.” Bartley v. Marino, (Tex. 
Civ. A.) 158 SW 1156, 1158. 

[b] Reason for rule.—‘Sidewalks 
being reserved exclusively for the 
use of pedestrians, he has no reason 
to expect pedestrians to use the 
street as a Sidewalk.” Fernandez y. 
Montz, 151 La. 299, 302, 91 S 742. 

[c] Statutory duty.—A statute re- 
quiring motor vehicles to slow down 
and sound a signal on approaching 
an intersection does not apply to a 
pedestrian crossing a street between 
intersections. Brody v. Gilbert, (N. 
H.) 131 A 142. 

68. See statutes and ordinances. 

[a] “Owing to the facts of the 
great congestion of certain parts of 
our modern cities, of the immensely 
improved modes of rapid transpor- 
tation over the highway and of the 
desirability of seeing that all such 
traffic is moved as expeditiously as 
may be, some cities have compelled 
pedestrians to use the authorized 
crossings alone.’’ Raymond vy. Hill, 
168 Cal. 478, 482, 143 P 743. 

69. Roy v. Israel, 3 La A. 311. 

[a] Jay-walkers. — “Those who 
travel in motor vehicles owe reason- 
able care even to jay-walkers.” Roy 
v. Israel, 3 ua. A. 311 

70. Del.—Dwarkin Yy. Johnson, 30 
Del. 581, 110 A 44. 

Iowa.—Brown v. Des Moines Steam 
Bottling Works, 174 Iowa 715, 156 
NW 829, 1 ALR 835. 

La.—Mercer yv. Rosenblath, 156 La. 
249, 100 S 414. 

Mass.— Williams v. Holbrook, 216 


Mass. 239, 103 NE 633; Roach v. 
ppenelat 214 Mass. 267, 101 NE 
38: 


Mo.—Rogles v. United R. Co., 232 
SW 98. 
N. J.—De Mott v. Knowlton, 100 
N. x L. 296, 126 A 327. 
Y.—Ackerman v. Fifth Ave. 
Geuant Col pe1l7s! App: Dive 508," 262 
NYS 49. 
Pa.—Van Winckler v. Morris, 46 
Pa. Super. 142. 
Bea te ES nae v. Oliver, 125 Va. 
458, 99 SE 647. 
[a] Vigilance ‘required as to ob- 
stacles which may divert course.— 


§§ 786-788] 


vate premises," the mere fact that a motor vehicle 
has run or been driven onto a sidewalk and has 
injured a pedestrian thereon is evidence of negli- 
gence’ sufficient, according to a number of de- 
cisions, to establish a prima facie case,’® especially 
where the encroachment on the sidewalk is at a 
place where children are accustomed to congregate.”4 


“The movements of these heavy, fast- 
moving vehicles upon the street are 
required to be kept under reasonable 
control, to avoid having their course 
diverted by the intervention of ob- 
stacles upon the street, and that, if 
not held under control, a slight obsta- 
cle will so divert them and imperil 
the safety of those rightfully upon 
the street; that, when diverted, they 
become a menace to those in the 
vicinity of their course, a menace 
from which it is difficult sometimes 
to escape.” Brown v. Des Moines 
Steam Bottling Works, 174 Iowa 715, 
721, 156 NW 829, 1 ALR 835. 

{b] Skidding onto sidewalk.—The 
operator of an automobile was negli- 
gent where he drove on a slippery 
pavement straddling a street car rail, 
and suddenly turned his car with 
such speed that a wheel caught in the 
rail, and the whole body of the car 
skidded across an intervening space 
of eighteen feet over the curb and 


onto the pavement, and struck and in-| 


jured a woman standing on the pave- 
ment two feet inside the curb. Van 
Winckler v. Morris, 46 Pa. Super. 
142. 

_{c] Danger of a collision (1) with 
another vehicle does not justify a 
driver in running his car up on the 
sidewalk regardless of pedestrians. 
Dwarkin vy, Johnson, 30 Del. 581, 110 
A 44: Strobert v. Pimm, (N. J. Sup.) 
126 A 408. (2) If the position of a 
motor bus in a street when an auto- 
mobile comes along is such that there 
is danger that it will run into the 
automobile if the latter’s course is 
not changed, the bus company may 
be held liable for damages inflicted 
by the automobile in changing its 
course and running onto the side- 
walk, even though the driver of the 
automobile is also negligent. Acker- 
man v. Fifth Ave. Coach Co., 175 App. 
Div. 508, 162 NYS 49. 

[d] Bee in car and interference by 
children with control.—‘‘The testi- 
mony of the driver was that as she 
was driving along the roadway a bee 
flew in the car and frightened her 
children who were riding with her so 
that her attention was distracted, and 
that one of the children (three or four 
years old) ‘put her hand on the wheel 
and jerked it quickly.’ But that tes- 
timony did not justify the with- 
drawal of the question of the driver’s 
negligence from the jury, for whether 
or not that testimony was credited 
in its entirety, it was open to the 
jury to find, as they evidently did, 
that if the driver had used reasonable 
eare in the circumstances she could 
have avoided going on the sidewalk, 
and that her failure so to, do was 
the proximate cause of the accident.” 
De Mott v. Knowlton, 100 N. J. L. 
296, 298, 126 A 327. ‘ 

71. See supra § 760. 

72. Jacob v. Ivins, 250 Fed. 431, 
162 CCA 501 [aff 245 Fed. 892]; Ro- 
gles v. United R. Co., (Mo.) 232 SW 
93, 96. 

“The fact that the driver permitted 
the truck to swerve from the street 
and to run upon the sidewalk, where 
it had no right to be, and over the 
plaintiff upon such sidewalk, where 
she had a right to be, was in itself 
evidence of negligence, if not gross 
negligence, in the operation of such 
truck, sufficient to submit the case 
to the jury.” . Rogles v. United R. 
Co., supra. 2 

73. U. S—Ivins v. Jacob, 245 Fed. 

[aff 250. Fed. 431, 162 CCA 
501). 


_Icwa.—Brown v. Des,Moines Steam 


MOTOR VEHICLES 


thereon.’ 


Where a person 


Bottling Works, 174 Iowa 715, 156 
NW 829, 1 ALR 835. 

Ky.—Goff v. Hubbard, 217 Ky. 729, 
290 SW 696. 

Mass.—Forzley v. Bianchi, 240 
Mass. 36, 182 NE 620: 

Bae J.—Rosenberg.v. Holt, 130 A 
aN Y.—Green v. Baltuch, 191 NYS 
70. 

Pa.—McGettigan v. Quaker City 
Auto. Co., 48 Pa. Super. 602, 605. 

Va.—Trauerman v. Oliver, 125 Va. 
458, 99 SE 647. 

“Tf the truck left the public trav- 
eled highway and came .upon the 
sidewalk where people were congre- 
gated, and, in so doing, collided with 
one rightfully upon the walk, defend- 
ants are, prima facie, guilty of neg- 
ligence, and are liable for the injury, 
unless their act in so doing is ex- 
cused by reason of the intervention 
of some independent agency over 
which they had no control, which, 
operating upon their movement, 
forced them without fault on their 
part, into the position as _ herein- 
before explained.” Brown v. Des 
Moines Steam Bottling Works, 174 
rome 715, 722, 156° NW’ /829, f° ALR 

“When a defendant is shown to 
have so driven his automiobile rap- 
idly over a part of the space allotted 
to the use of pedestrians as a side- 
walk as to have inflicted injury on a 
person or property and it does not 
appear from the plaintiff’s case that 
his action was without fault on his 
part it is incumbent on him to show 
that it was not practicable in the ex- 
ercise of care under the circum- 
stances to have prevented any part 
of his vehicle from occupying the 
sidewalk space.” McGettigan v. 
Quaker City Auto. Co., supra. 

“As automobiles ordinarily travel 
on the part of the street within the 


‘curbs assigned to vehicular traffic, 


the mere fact that one was being run 
upon the sidewalk, to the hurt of a 
pedestrian lawfully there, would jus- 
tify the fact inference, in the first 
instance, that the injury had been 
negligently inflicted. ... If this au- 
tomobile had been without warning 
driven upon the sidewalk, there strik- 
ing a pedestrian, no one could doubt 
that it would not only justify, but 
compel, a finding of negligence. This 
inference of fact is not stayed by the 


| possibility that it might not have 


been intentionally driven upon the 
sidewalk. If such possibility Were 
suggested, the answer would be: 


Show me that, and I am prepared 
to believe it; but, unless you do, I 
must hold you to be in fault. This 
attitude is sensible and just, and in 
accord with the accepted principle of 
the law of evidence that he who has 
control of the proofs shall produce 
them. If the car was beyond control, 
the driver knows it, and can offer 
evidence of the fact. All the pedes- 
trian could do would be to know the 
fact that the car was where it should 
not be driven, and that the circum- 
stances indicated negligence. : 


v. Jacob, 245 Fed. 892, -893, 895 [aff 
250 Fed. 4381, 109 CCA 482]. 

[a] Where the operator lost con- 
trol of her car and it ‘swerved 
obliquely across to the left-hand side 
of the street, and as it reached the 
curb she became excited and placed 
her foot on the accelerator instead 
of the brake, causing the car to run 
over the curbing. and_across the side- 


walk, injuring a person seated on a 


[42-C.J.] 1039 


Even though the wheels of the vehicle do not actu- 
ally mount the sidewalk, the driver is under a duty 
so to manage his vehicle that a part thereof will not 
project over the sidewalk and injure a pedestrian 


[§ 787-758] 6. Persons Holding onto Vehicle. 


is holding onto a motor vehicle in 


bench on the sidewalk, a verdict that 
the operator was not guilty of neg- 
ligence was flagrantly against the 
weight of the evidence, Goff v. Hub- 
bard, 217 Ky. 729, 290 SW 696. 

[b] Inference of negligence re- 
buttable—‘'The inference of negli- 
gence is, of course, only prima facie, 
and may be_ rebutted.” Ivins v. 
Jacob, 245 Fed. 892, 896 [aff 250 Fed. 
431, 109 CCA 482]. 

74. Rosenberg v. Holt, (N. J.) 130 
A 608. 

{a] MTllustration.—Evidence to the 
effect that a motor truck traveling. 
“pretty fast’? ran partly upon a side- 
walk at a corner and in some man- 
ner: struck and injured a boy riding 
on a tricycle on the sidewalk, to- 
gether with evidence that the corner 
was known to be dangerous, that 
children generally congregated there 
for play, and that public knowledge 
emphasized the duty of a driver so to 
operate his vehicle as not to injure 
those non sui juris lawfully there, 
and entitled in their immature minds 
to assume that when they were on 
the sidewalk they occupied a zone 
free at least from the dangers inci- 
dent to vehicular invasion, presents 
a prima facie case of negligence, 
and, if contradicted, a question of 
fact for the jury as to such negli- 
gence. Rosenberg v. Holt, (N. J.) 
130 A 608. 

Care as to children generally see 
infra §-798. A : 

75. Ventimiglia v. M. A. Heiman 
Mfg. Co., (Mo. A.) 256 SW 139; Phil- 
pot v. Fifth Ave. Coach Co., 142 App. 
Div. 811, 128 NYS 35; Ford v. Cun- 
ningham Piano Co., -71 Pa. Super. 
380; McGettigan v. Quaker City Auto 
Co., 48 Pa. Super. 602. 

[a] Driving too close to curb.— 
It is negligence to drive a’ motor ve+ 
hicle so close to a curb as to cause 
a portion thereof to extend over the 
sidewalk and injure one lawfully 
standing thereon. Ventimiglia v. M. 
A. Heiman Mfg. Co., (Mo. A.) 256 
SW 139; Ford v. Cunningham Piano 
Co., 71 Pa. Super. 380. 

{b] Skidding so that ‘top projects 
over sidewalk.—Where the driver 
turns his machine near the curb with 
such speed as to cause the rear part 
of the automobile to skid or slue 
and the top of it to project onto a 
sidewalk so as to strike a pedestrian, 
the owner of the automobile will be 
liable for damages if it appears 
that there were no conditions making 
it necessary ‘for the driver to make 
such a short turn at high speed. 
McGettigan vy, Quaker City Auto. Co., 
48 Pa. Super. 602. 

[¢] Motor bus.—Where, in conse- 
quence of its Size, the motive power 
used, and the condition of the pave- 
ment, an automobile omnibus could 
not be controlled so as to prevent 
injury to persons on the sidewalk 
caused by skidding of the machine, 
the question of negligence of de- 
fendant operating the machine was 
for the jury, and if they found that 
the machine could not by the exer- 
cise of due diligence be so regulated 
that it could not be kept from ‘thé 
sidewalk, thereby causing injury to 
people there, defendant was liable. 
Philpot v. Fifth Ave. Coach Co., 142 
App. Div. 811, 128 NYS 35 (where the 
extension of the bus swept over the 
sidewalk and either struck plaintiff 
or struck a lamp-post which fell on 
plaintiff). 

Injury to pedestrian on sidewalk 
by load projecting beyond vehicle see 
supra § 762. se Pu ee 


1040 [42 C.J] 


an effort to prevent the operator from leaving the 
scene of an accident, in violation of law, the oper- 
ator is under a duty not to start his ear.*é 

[§ 789] 7. Persons Working in or on Highways— 
The operator of a motor vehicle must 
exercise care with respect to persons working in or 
on highways,” such as traffic officers,’* street sweep- 
ers and cleaners,’® persons sweeping snow from car 
tracks,®° and street railway track workers*! or re- 
It is the duty of the operator to keep a 
lookout for such persons,§* sound a signal of his 
approach when this is necessary,** and, when in 
their vicinity, to travel at a speed which is reason- 
able and safe in view of their presence on the high- 
way,®> and have his car under such contro] that he 


a. In General. 


pairmen.*? 


can avoid injuring them.*® 


76. Brodsky v. Rieser, 195 App. 
Div. 557, 558, 186 NYS 841 (“if the 
defendant intentionally started his 
ear with knowledge that the plain- 
tiff had hold of it, he was guilty of 
an assault; if unintentionally, he was 
chargeable with negligence’’). 

77. Byrd v. Galbraith, (Ark.) 288 
SW 717; Burns v. Johns, 125 Wash. 
387, 216 P 2; Burger v. Taxicab Mo- 
tor, Co., 66 2Waish,.676,..120° PB -519. 
And see cases infra notes 78-82. 

78. Boyle v. Bunting Hardware 
Co., (Mo. A.) 288 SW 155; White v. 
East Side Mill Co., 84 Or. 224, 161 P 
969, 164 P 736; Ellison v. Standard 
Refrigerator Co., Ine., 77 Pa. Super. 
477. 

[a] Disregard of traffic signal.— 
The driver of a truck was guilty of 
actionable negligence where he dis- 
regarded a Semaphore traffic signal 
and drove his truck forward reck- 
Jessly so that he struck the horse of 
a mounted traffic officer, knocking 
down the horse and injuring the offi- 
cer. Ellison v. Standard Refrigera- 
TOG CO; INC. tie ea. SUDera. Lite 

79. Carneghi v. Gerlach, 208 Ill. 
A. 340; Ostermeier v. Kingman-St. 
Louis Impl. Co., 255.Mo. 128, 135, 164 
SW 218; Latham v. Harvey, 203 Mo. 
A. 363, 218 SW 401;. Nehring  v. 
Charles M. Monroe Stationery Co., 
(Mo. A.) 191 SW 1054; Markowitz v. 
Lindeman, 164 App. Div. 679, 150 NYS 
SADS F 
. “He must know under the circum- 
stances of this case that there are 
street. Sweepers in the street, and, 
knowing that, he must not, while 
looking in the opposite direction, back 
his. automobile over such | street 
sweeper who is engaged at his usual 
task, with his attention on his work.” 


Ostermeier v. Kingman-St. Louis 
Impl. Co., supra. 

[a] Negligence is prima facie 
shown by evidence that a _ street 


sweeper, while engaged in his work 
and without any movement on his 
part, was struck from behind by de- 
fendant’s automobile. Nehring _ v. 
Charles M. Monroe Stationery Co., 
(Mo. A.) 191 SW 1054. 

[b] Driver not negligent.— Where 
a street sweeper suddenly appeared 
from the left about two feet directly 
in front of the left of.a motor vehi- 
cle and the driver was unable to stop 
before he had run. over the street 
sweeper, he was not negligent. Kline 
vy. Smith, 71 Colo. 362, 206 P 792. 

go. Morrison v. Conley Taxicab 
Co., 94 Wash. 436, 162 P 365. 

81. King v. Green, 7: Cal. A. 473, 
94 P 777; Hutt v. C. J. Harris Lum- 
ber Co., (Mo. A.) 253 SW 472. 

[a] rack oiler.—Plaintiff, an em- 
ployee of a street railway company, 
one of whose duties was that of oil- 


The circumstance that 
such persons must devote their attention to the 
duties which they are performing, and hence cannot 
be as vigilant as ordinary pedestrians having no 
duties beyond looking to their own safety, is prop- 


MOTOR VEHICLES 


sons.*? 


ing the track, was engaged in oiling 
the southernmost rail of two tracks 
on am east and west street. He was 
moving eastward but facing toward 
the west, as the nature of the work 
he was performing required him to 
move backward. While so engaged 
he was struck from behind by de- 
fendant’s automodile which was trav- 
eling at a fast rate of speed, defend- 
ant having given no signal of his 
approach. It was held that defend- 
ant was negligent. King v. Green, 7 
CalmeAty Aron 19 tape edilade 

{b]. Evidence sufficient to go to 
jury under humanitarian doctrine.— 
“The testimony of plaintiff and that 
of his witness is to the effect that 
while plaintiff was engaged in his 
work, with his back to the oncoming 
automobile, and without any move- 
ment on his part, he was struck from 
behind by defendant’s automobile, in. 
broad daylight. The evidence was 
clearly sufficient to authorize the 
submission of the ‘case to the jury 
under the humanitarian doctrine. 
The jury were warranted in finding 
that the defendant’s driver, by the 
exercise of ordinary care, could have 
avoided striking plaintiff after ‘he 
saw, or by the exercise of ordinary 
care could have seen, plaintiff in a 
position of peril and oblivious to his 
danger.” Hutt v. C. J. Harris Lum- 
ber Co., (Mo. A.) 253 SW 472, 473. 

82. Dube v. Keogh Storage Co., 
236 Mass. 488, 128 NE 782; Cecola v. 
aa Cigars Coin 6253), Pas (623, 3952 A 
TTD. 

[a] Driver negligent.—Where a 
street railway repairman, at work on 
a street, was struck by an automo- 
bile just after he had picked up a 
Belgian block to carry it over to a 
hole in the street, and he stated that 
just before he stooped down for the 
block he looked and saw nothing com- 
ing toward him, and other witnesses 
called by him testified that the driver 
of the automobile gave no warning of 
his approach, a judgment based on a 


iverdict finding the driver negligent 


was sustained. Cecola v. 44 Cigar 
Co., 253 Pa. 628, 98 A 775. 

83. . King iv. Green, 7 Cal. Alt 473, 
94 P 777; Latham v. Umbach, 3 La. 
A. 301; Ostermeier v. Kingman-St. 
Louis Impl. Co., 255 Mo. 128, 164 SW 
218; Nehring v. Charles M. Monroe 
Stationery Co., (Mo. A.) 191 SW 1054; 
Morrison v. Conley Taxicab Co., 94 
Wash, 436, 162 P 365; Burger v. Taxi- 
hot Motor Co., 66 Wash. 676, 120 P 
BLO, 

Duty to keep lookout generally see 
supra §§ 624-627, 691. 

84. King v. Green, 7 Cal. A. 473, 94 
P 777; Latham v. Umbach, 3 La. A,| 
301; Hutt v. C. J. Harris Lumber Co., 
(Mo, A.) 253 SW 472. ae 


[$§ 788-790 


erly taken into consideration in determining whether 
reasonable care has been exercised as to such per- 


Regulations governing the right of way between 
vehicles and pedestrians** do not apply: in the case 
of one who. is working on the street.*® 

[§ 790] b. Repairing Road or Street. 
ator of an automobile is bound to observe extraor- 
dinary conditions existing along the way®® and to 
take notice of a sign advising travelers that the 
portion of the highway on which they are about to 
enter is under repair,®! or of the fact that workmen 
are engaged in repairing the road or street ahead.?? 
In traveling along a road or street which is un- 
der repair he owes the workmen who are engaged 
in the repair work a greater degree of care and 
vigilance than would be required of him with re- 
spect to ordinary pedestrians.®* 
warning,®* approach and pass the place where the’ 
workmen are employed at a rate of Speed which is 


The oper- 


He should sound a 


Duty to sound signal or warning of 
approach generally see supra §§ 628— 
630, 692. 

85. King vy, Green, 7. Cal. vA. 4735 
94 P 777; Carneghi v. Gerlach, 208 
Ill. A. 340; Burger v. Taxicab Motor 
Co., 66 Wash. 676, 120 P 519. 

Speed generally see supra §§ 634- 
645, 696, 698. ; 

sack Latham v. Umbach, 3 La. A. 
gorntrel generally see supra §§ 634, 

87. King v. Creen, 7 Cal. A. 473, 94 
P 777; Boyle v. Bunting Hardware 
Co., (Mo. A.) 238 SW 155; Nehring 
v. Charles M. Monroe Stationery Co., 
(Mo. A.) 191 SW 1054; White v. East 
Side Mill Co., 84 Or. 224, 161 P 969, 
164 P 736; Cecola v. 44 Cigar Co., 253 
Pa. 623, 624, 98 A W775. 

“He [street railway repairman] 
was not an ordinary pedestrian, with 
no other care than his own safety; 
on the contrary he was at his work 
on the street, and this fact could be 
taken into consideration in measuring 


his alleged negligence.” Cecola v. 
44 Cigar Co., supra. 

88. See supra § 783. 

89. Mathewson y. Olmstead, 126 


Wash. 269, 218 P 226. 

[a] This rule has been applied in 
the case of a workman engaged in 
the construction of a curb along the 
Street. Mathewson v. Olmstead, 126 
Wash, 269, 218 P 226. 

90. Chaney v. Moore, 101 W. Va. 
621, 134 SH 204, 47 ALR 800. 


91. Chaney v. Moore, supra. 
92. Golden v. Hill, 81 Pa. Super. 
128; aloud 


93. Golden v. Hill, supra; Chaney 
v. Moore, 101 W. Va. 621, 622, 134 SE 
204, 47 ALR 800. 

“In cases of such extraordinary 
hazard and danger the rule of rea- 
sonable care applicable in other cases 
is incomplete: a greater degree of 
care should be enforced.’”’ Chaney vy. 
Moore, supra. 

“There can be no doubt of the pro- 
priety of a finding by the jury thar 
the defendant's driver was not giving 
attention to the control of the truck 
with reference to the safety of the 
men at work on the street. They 
were not there as idle bystanders; 
their employment made it necessary 
that they occupy a portion of the 
street in the performance of the work 
assigned to them. In considering the 
question of the defendant’s negli- 
gence this fact could be taken into 
consideration by the jury.” Golden 
v. Hill, supra. 

94. Chaney v. Moore, 101 W: Va. 
621, 1384 SE 204, 47 ALR 800. 

Duty to sound signal or warning 
of approach generally see supra §§ 
628-630, 692. ' 


' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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reasonable in view of the extraordinary situation,®® 
keep his car under such control that he may avoid 
injuring any of the workmen,®® and operate it with 


due care for their safety.°* 


[§ 791] c. Working on Motor Vehicle. As a trav- 
geler has the right to make reasonable use of the 


MOTOR VEHICLES 


highway for examination or repairs of his motor 


95. Golden v. Hill, 81 Pa. Super. 
128; Chaney v. Moore, 101. W. Va. 
621, 1384 SE 204, 47 ALR 800. 

{a] Excessive speed.—Plaintiff’s 
decedent, with other workmen, was 
engaged in moving a slide and dump- 
ing the earth over the shoulder of 
the road about one thousand feet 
west of the slide and in repairing 
the road. Just east of the slide there 
was a danger sign and red lights 
placed on the shoulder near the hard 
surface of the road giving warning 
that the road was under repair and 
that men were working on it ahead. 
'‘Decedent, with other workmen, had 
gone with a truck to the place where 
the earth was being dumped and the 
truck had arrived at a point nearly 
opposite the dumping place and the 
driver was awaiting an opportunity 
to back it across the road in order 
to dump. The truck was about half- 
way on and halfway off the hard sur- 
face of the road, the left wheels rest- 
ing on the hard surface and the 
right wheels resting on the shoulder 
of the road. Decedent had alighted 
from the truck and was crossing the 
road to assist in unloading the truck 
when he was struck and killed by 
the automobile driven by defendant. 
Defendant had passed the danger sign 
and the slide, and although she 
claimed that she had slowed down, 
she admitted a speed of from twenty 
to twenty-five miles per hour when 
the car struck decedent. Another 
witness estimated the speed at fifty 
to sixty miles per hour. Marks on 
the road showed that the car skidded 
about ninety feet, the brakes having 
been applied from fifteen to seven- 
teen feet away from the point where 
decedent was struck. There was evi- 
dence to show that a:car such as 
defendant drove, traveling at the rate 
of twenty-five miles per hour, could 
be stopped within fifteen or eighteen 
feet by use of the footbrakes and 
within a shorter distance if the emer- 
gency brake also were used. It was 
held that “all the facts and circum- 
stances indicate too high a rate of 
speed under the circumstances, for 
if defendant had had the car under 
proper control at that point, the re- 
sult would not likely have been so 
disastrous.” Chaney v. Moore, 101 
W. Va. 621, 630, 134 SE 204, 47 ALR 
800. 

Speed generally see supra §§ 634— 
645, 696, 698. 

96. Chaney v. Moore, 101 W. Va. 
621, 134 SE 204, 47 ALR 800. 

Control generally see supra §§ 634, 
695. 

97. Golden v. Hill, 81 Pa. Super. 128. 

{a] Driver negligent.—Plaintiff 
was engaged with other men in re- 
pairing the pavement on a city street, 
his particular task being to pry out 
paving stones between the north- 
bound and south-bound street rail- 
way tracks. The space between the 
tracks was four feet. A street car 
was passing northward, and at a 
signal from the car the men at work 
on the track stepped to the east side 
of the north-bound track. Plaintiff, 
being in what the witnesses described 
as the dummy, stepped toward the 
south-bound track, and after the 
street car had passed plaintiff looked 
to see whether any vehicle was ap- 
proaching in a southerly direction, 
and not observing anything was 
about to proceed to work when he 
was struck by the rear end of de- 
fendant’s truck, which was traveling 
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south. There was evidence that de- 
fendant’s truck was moving at a 
speed of twenty-five or thirty miles 
per hour, that the front wheels we 
on the pavement and the rear wheels 
on the street railway rails, that the 
street was level, and that the driver 
of the truck could have seen plaintiff 
and the other workmen for a distance 
of about three hundred feet as he 
approached the place of the accident. 
The driver of the truck testified that 
he did not see plaintiff until he was 
within about thirty feet of him and 
he then endeavored to turn his truck 
into the street but the rear wheels 
skidded and plaintiff was struck by 
the rear overhang of the truck plat- 
form. It was not denied that plain- 
tiff was in clear view for three hun- 
dred feet as the truck approached 
him. It was held that a judgment 
based on a finding that the driver of 
the truck was negligent should be 
affirmed. Golden v. Hill, 81 Pa. Super. 
128. 

Duty of care generally see supra 


§ 582. 
98. Reynolds v. Murphy, 241 Mass. 
225, 135 NE 116; Shearer v. Puent, 


166 Minn. 425, 208 NW 182; Schacht 
v. Quick, 178 Wis. 330, 190 NW 87, 
25 ALR 130. 

{a] The operators of a motor 
cycle stopping temporarily upon the 
highway to repair it are not tres- 
passers, but are entitled to the rights 
of travelers. Reynolds v. Murphy, 
241 Mass, 225, 185 NE 116. 

Proper position on highway of ve- 
hicle stopped for repairs see supra 
§§ 737, 738. 

99. Shearer v. Puent, 166 Minn. 
425, 427, 208 NW 182. 

“In assisting the wrecked auto the 
plaintiff was not making an improper 
use of the highway. He was not a 
trespasser.’ Shearer v. Puent, supra. 

1. Cal.—Graybiel v. Auger, 64 Cal. 
AL67T9,: 222 P 635 { 

Minn.—Shearer v. Puent, 166 Minn, 
425, 208 NW 182, 

Pa.—Reisinger v. McConnell, 265 
Pa. 565, 109 A 280. 

Wash.—Deitchler v. Ball, 99 Wash. 
483, 170 P 123. 

Wis.—Schacht v. Quick, 178 Wis. 
330, 190 NW 87, 25 ALR 130. 

{a] Putting up top.—Plaintiff was 
driving south on a highway at night, 
when it began to rain. He turned his 
car out to the side of the road for 
the purpose of putting up his top 
and drew up immediately behind an- 
other automobile which had stopped 
for the same purpose. A third au- 
tomobile drew up and stopped behind 
plaintiff. All three cars were on their 
right-hand side of the road with two 
wheels on and two wheels off the 
pavement. A fourth car traveling 
north stopped on the opposite side of 
the. road for the purpose of having 
the top put up. Plaintiff proceeded 
to put up the top of his car, standing 
near the front and as close to his 
car as-he could, The front and rear 
lights of all four cars were burning 
brightly and there was plenty of 
room to pass between the cars stand- 
ing on one side of the road and the 
ear standing on the other side. De- 
fendant, traveling north, approached 
the standing cars at a speed of be- 
tween twelve and fourteen miles an 
hour, and, in attempting to go in 
the space between the cars, applied 
his brakes too quickly so that his 
car skidded and ran into plaintiff. It 
was held that defendant was guilty of 
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vehicle while traveling,®* and it is a lawful use of 
the highway to render assistance thereon to a 
wrecked or disabled motor vehicle,®® the operators 
of other motor vehicles are bound to use reasonable 
eare to avoid injury to persons working on or about 
vehicles standing in the highway, even though they 


negligence and plaintiff was entitled 
to recover for his injuries. Deitchler 
v. Ball, 99 Wash. 483, 170 P 1238. 

[b] Fastening tire on car.—Where 
plaintiff stopped his car near the 
eurb in front of a garage for the 
purpose of procuring a tire which 
he had left there to be repaired, and 
while he was assisting in placing the 
repaired tire in the tire holder on his 
car and was in a stooping position 
with his back in the direction from 
which defendant’s car approached, 
defendant, approaching plaintiff’s car 
from the rear, so managed his car 
that the right front mud guard 
thereof collided with the left rear 
mud guard of plaintiff’s car, catching 
plaintiff between the two machines 
and injuring him, a judgment for 
plaintiff was affirmed. Reisinger v. 
McConnell, 265 Pa. 565, 109 A 280. 

[ec] Adjusting carburetor.—W here 
plaintiff had stopped his car for the 
purpose of adjusting the carburetor 
and was working on it, standing at 
the left of the car, when defendant’s 
car approached from the rear, and al- 
though the usable part of the road 
at that point was so narrow that 
there was barely room for two ve- 
hicles to pass safely, defendant’s 
driver, in place of stopping, failed to 
give any warning and speeded up his 
car, striking plaintiff as he passed, 
defendant’s driver was guilty of neg- 
ligence. Coffman v. Singh, 49 Cal. A. 
342, 193 P 259. 

{d] Vehicle standing off paved 
portion of highway.—Plaintiff was 
driving along a highway, the paved 
portion of which was eighteen feet 
wide. He turned off the paved por- 
tion to his right and stopped his au- 
tomobile with its left side not less 
than eighteen inches or more than 
four feet away from the edge of the 
paved portion. He then stood in a 
stooping position at the left side of 
his automobile for a few moments 
adjusting the carburetor, and while 
so standing he was struck by de- 
fendant’s automobile, which was 
traveling in the same direction that 
he had been traveling. It was held 
that the driver of defendant’s auto- 
mobile was negligent. Fabricius v. 
Vieira, (Cal.) 233 P 397. 

[e] Fixing rear axle of motor bus. 
—Plaintiff’s decedent, a mechanic, 
was engaged in replacing a broken 
axle on a motor bus which had broken 
down near the service station where 
he was employed. The bus was fac- 
ing the south with the front inclined 
toward the west curb and the left 
rear wheel standing on the street 
railway tracks, no street cars being 
then running. The place was well 
lighted by nearby electric lights and 
there were three red lights at the 
rear of the bus where decedent was 
at work. The bus was visible for 
five hundred feet from the north. De- 
fendant’s truck approached from the 
north traveling south at the rate of 
forty miles an hour and although de- 
ecedent was in plain sight of the 
driver in ample time to have enabled 
him to avoid the accident, and there 
was an open space between the bus 
and the east curb of sufficient width 
for two automobiles to pass side by 
side, through which the truck might 
have been safely driven, the truck 
grazed the bus and struck decedent, 
killing him instantly and driving his 
body under the bus. It was held that 
a judgment based on a finding that 
the driver of the truck was negli- 
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have placed themselves in a dangerous position.” 

[§ 792] d. Street Car Conductors. 
of a motor vehicle is under a duty to exercise care 
to avoid injuring a street car conductor who, in the 
performance of his duties, is on the street in the 
vicinity of his ear,? as where the conductor is stand- 
ing behind his car adjusting the trolley,* using the 
street as a means of passing from one end of his car 
to the other,® flagging or directing his car across 
railroad tracks,® or crossing the street to operate a 


signal light.‘ 


[§ 793] 8. Persons Moving to or from Street Cars 
—a. In General. Where a motor vehicle is approaca- 


gent should be affirmed. Roberts v. 
Freihofer Baking Cu., 283 Pa. 573, 129 
A 574. 

{[f] Running into chain used by 
wrecking car.—Plaintiff went with a 
wrecking car to the assistance of an 
automobile which had gone off the 
northerly side of a highway. Being 
unable to get the car back on the 
highway by working from the north 
side, he placed his wrecking car on 
the southerly side, chained the front 
end to a telephone pole, stretched a 
chain across the road and attached 
it to the car which was off the high- 
way, and was working that car back 
onto the road by the use of a wind- 
lass. Defendant, driving along the 
road, ran into the chain, tipping over 
the wrecking car and injuring plain- 
tiff. It was held that a finding that 
defendant had been negligent was 


warranted. Shearer v. Puent, 166 
Minn. 425, 208 NW 182. 
2. Graybiel v. Auger, 64 Cal. A. 


679, 222 P 635. 

8. See cases infra notes 4-7. 

4. Hammond v. Morrison, 90 N. J. 
L. 15, 100 A 154. See Kling v, Thomp- 
son McDonald Lumber Co., 127 Minn. 
468, 149 SW 947 (holding that a mo- 
tor car operator would be liable for 
striking and injuring a street car 
conductor while he was so engaged, 
but that the preponderance of the 
evidence indicated that in the case 
at bar the conductor fell from the 
platform of the car while attempting 
to adjust the trolley from the plat- 
form). 

5. Caesar v. Fifth Ave. Coach Co., 
45 Misc. 331, 90 NYS 359. 

[a] Driver negligent.—W here 
plaintiff, a street car conductor, 
whose car was at a standstill, stepped 
off the forward end to go along the 
street to the rear end, and just as 
he stepped off or was in the act of 
doing so was struck by defendant’s 
automobile which was proceeding at 
the rate of from three to five miles 
per hour in the direction in which th« 
street car was bound, in a line about 
three feet distant from the track, and 
with a clear space of from twelve to 
fifteen feet between the track and the 
right-hand curb, defendant was liable. 
Caesar v. Fifth Ave. Coach Co., 45 
Misc. 331, 90 NYS 359. 

6 Latham vy. Umbach, 3 La. A. 301. 

[a] Driver negligent.—Plaintiff 
was a street railway conductor, and 
at a point where the street railway 
tracks crossed railroad tracks, he was 
standing on the highway flagging or 
directing his car across the railroad 
track, just after a freight train had 
passed. Defendant had stopped his 
motor truck on the other side of the 
train to allow it to pass, and as soon 
as the last car had passed defendant 
started his truck forward and struck 
plaintiff after the truck had traveled 
only about seven or eight feet. It 
was held that defendant was negli- 
gent because “it is evident that in 
going the distance of about seven 
feet defendant was bound to have 
gone heedlessly across the Belt track, 
in negligent disregard of any thing or 
person which might have been in 
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The operator 


situation.??2 


g ~% 
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ing or passing a street car which has stopped to 
take on or discharge passengers® at a regular stop- 
ping place,® or which is slowing down preparatory 
to a stop’® or starting up again after making a 
stop,’ a situation exists which demands of the 
operator, in order to fulfill his duty of reasonable or 
ordinary care, a degree of vigilance and cantion 
greater than would be sufficient in a less dangerous 
Under such circumstances he is bound 
to anticipate the presence on the street of persons 


waiting for,'* boarding,’* or alighting from,!* the 


front of him.” Latham v. Umbach, 
3 La. A. 301, 302, 303 (‘Plaintiff can- 
not be classified, under the circum- 
stances of this case, as an ordinary 
pedestrian. He was performing a 
particular duty for his employer, the 
New Orleans Public: Service Inc. It 
was enfranchised ahd empowered to 
operate its cars with due care and 
caution through the public streets 
and thoroughfares of a populous city. 
The duty to which plaintiff, as its 
employee, was assigned required his 
presence at certain times upon the 
public roadways and involved service 
quite similar to that of a municipal 
traffic officer. He was therefore en- 
titled to as much consideration, if 
not, perhaps, aS much respect, as is 
usually accorded those directing traf- 
fic under police authority’’). 

7. Kalb v. Redwood, 147 App. Div. 
wt, V3 NYS (189°. ath 207) NY 7 39 
mem, 101 NE 1107 mem]. 

[a] Driver negligent. — Where 
plaintiff, a trolley car conductor 
whose car was running on a single 
track line with switches at intervals, 
was required to leave his car at the 
switches and turn on lights» indicat- 
ing that he had passed, and when the 
car slowed down at a switch plain- 
tiff stepped from the right-hand side 
of his car and started to run around 
the rear end to reach the signal, and 
as he passed in the rear of his car 
he observed defendant’s automobile 
approaching from behind the car but 
assumed that it would pass on the 
right of the car and continued toward 
the signal lights, and when he was 
five or six feet away from the trolley 
he,was struck by defendant’s car, 
which was passing the trolley car on 
the left although there was room to 
pass on the right, a finding of negli- 
gence on defendant’s part in operat- 
ing the automobile was warranted. 
Kalb v. Redwood, 147 App. Div. 77, 
131 NYS 789 [aff 207 N. Y. 7389 mem, 
101 NE 1107 mem]. 

8. Ward v. Teller Reservoir, etc., 
Co, (60) Colo! 47, 9153) Pti219i3. (Dau ww; 
Cunningham, 125 Me. 328, 133 A 855, 
47 ALR 1229; Wetzler v. Gould, 119 
Me. 276, 110 A 686; Bongner v. Zeig- 
enhein, 165 Mo. A. 328, 147 SW 182; 
Whitford v. Stewart, 17 OhNPNS 81. 

9. Koehl v. Carpenter, 47 Cal. A. 
642, 191 P 43; Michalsky v. Putney, 51 
Pa. Super. 163; Rose v. Clark, 21 Man. 
635, 19 WestLR 456, 

[a] Stopping place other than 
crossing.—(1) A motor vehicle .op- 
erator who sees a Street car stopped 
at a well-known regular stopping 
place, although not at a crossing, is 
bound to anticipate that it is likely 
that passengers will be discharged. 
Michalsky v. Putney, 51 Pa. Super. 
163. (2) The driver of an automobile 
who is passing between another ve- 
hicle and a street car which has 
stopped at a switch where people 
sometimes get on and off the cars, 
although there is not a street cross- 
ing at the place, is bound to exer- 
cise an unusual degree of care and 
caution and to anticipate that he may 
be confronted by a pedestrian who 
has temporarily, through fright, lost 


car, or crossing the street for the purpose of board- 
ing the car,'® reaching the sidewalk ‘after alighting 


control of his mental faculties. Rose 
yO) 21 Man. 635, 19 WestLR 


10. Kirchner v. Davis, 183 Ill. A. 
600; Rent v. Portland Candy Co., 122 
Me. 25, 118 A 716; Wetzler v. Gould, 
119 Me. 276, 110 A 686; Cohen v. New 
York, 215 -App.—=Div;)/ 382, <213- WS 
710 [aff 243 N. Y. 561 mem, 154 NE 
605 mem]; Moss v. Koetter, (Tex. Civ. 
A.) 249 SW 259. . 

[a] Attempt to pass before car 
stopped.——Where an automobile was 
following closely behind a street car 
and, when the street car slowed down 
preparatory to stopping, the driver 
of the automobile attempted to pass 
the car before passengers started to 
alight, but miscalculated and injured 
a passenger, he was. negligent. 
Kirchner vy. Davis, 183 Ill. A. 600. 

11. Sternfeld v. Willison, 174 App. 
Div. 842, 162 NYS 472. 

[a] Passengers should be al- 
lowed an opportunity to get out of 
the way after the door of the car 
from which they alighted has been 
closed and the conductor has given 
the signal to go ahead. Sternfeld v. 
yeilisens 174 App. Div. 842, 162 NYS 


12. Day v. Cunningham, 125 Me. 
328, 133 A 855, 47 ALR 1229; Bongner 
v.. Zeigenhein, 165 Mo. A. 328, 147 
SW 182; Kauffman vy. Nelson, 225 Pa. 
174, 73 A 1105; Rose v. Clark, 21 Man. 
635, 19 WestLR 456. 

13. Cohen v. New York, 215 App. 
Div. 382, 213 NYS 710 [aff 243 N. Y. 
061 mem, 154 NE 605. mem]; 
Schweitzer v. Quaker City Cab Co., 
269 Pa. 291, 112 A 442; Moss v. Koet- 


ter; )(Tex.).Cive A.) 4 2492 SW 2598 
Sagan v. Averill, 87 Vt. 230, 88 A 
14. Whitford vy. Stewart, 17 Oh 
NPNS 81. 4 
15. Conn.—Naylor v. Haviland, 88 


Conn. 256, 91 A 186. 


Me.—Wetzler v. Gould, 119 Me. 
276, 110 A 686. 

Minn.—Liebrecht v. Crandall, 110 
Minn. 454, 456, 126 NW 69. 

Mo.—Bongner v. Zeigenhein, 165 
Mo. A. 328, 147 SW. 182. 

Oh.—Whitford v. Stewart, 17 Oh 


NPNS 81. 

“Defendant knew that the street 
car was preceding him, and he was 
bound to take notice of the fact that 
passengers thereon would be likely to 
ledve the car at intersecting street 


‘ 


crossings.” Liebrecht v. Crandall, 
supra. ) 
fa] Alighting from the forward 


end aS well as the rear end of a 
street car should be anticipated by 
the operator of an automobile pro- 
ceeding in the same direction as the 
car. Bongner v. Zeigenhein, 165 Mo. 
A. 328, 147 SW 182. 
16. Me.—wWetzler v. Gould, 119 
Me. 276, 110 A 686. ° 
Mo.—Frankel v. Hudson, 271 Mo: 
495, 196 SW 1121. : 
N. Y.—Crombie v. O’Brien, 178 App. 
Div. 807, 165 NYS 858. 
Oh.—Whitford v. Stewart, 17 Oh 
NPNS 81. ; 
Wis.—Zimmerman v. Mednikoff, 165 
Wis. 333, 162 NW 349. 


For later cases, developments and changes in the laws 
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therefrom,” or effecting a transfer from one car to 
another, at a transfer point.‘* He must keep a look- 
out for any such persons,!® keep his car under con- 
trol,?° travel at a speed which is reasonable in view 


17. Cal.—Averdieck v. Barris, 63 
Cal. A. 495, 218 P 786; Koehl v. Car- 
penter; '47 Cal. “A.642; 191 P 43. 
aie nat eecenes v. Davis, 183 Ill. ‘A, 
La.—Roy v. Israel, 3 La. A. 311. 

Me.—Day v. Cunningham, 125 Me. 
328, 183 A 855, 47 ALR 1229. 


Md.—Dashiell v. Jacoby, 142 Md. 
330, 120 A 751. 

Minn.—Johnson v. Johnson, 137 
Minn. 198, 163 NW 160. 

Mo.—Bongner v. Zeigenhein, 165 


Mo. A. 328, 147 SW 182. 
Oh.—Whitford v. Stewart, 
NPNS 81. 
Pa.—Joyce v. Smith, 269 Pa. 439, 


17 Oh 


112 A 549; Michalsky v. Putney, 51 
Pa. Super. 1638. 
I.—Marsh v. Boyden, 33 R. I. 


R. 

519, 82 A 393, 40 LRANS 582. 

Tenn.—Driver v. Arn, 6 Tenn. Civ. 
A. 582. 

Wis.—Gilmore v, Orchard, 177 Wis. 
149, 187 NW 1005. 

Sask.—Coe v. Mayberry, 11 Sask. 
L. 425, [1918] 3 WestWkly 382 [app 
dism [1919] 1 WestWkly 357]. 

{a] Passing behind street car.— 
(1) The operator of an automobile 
who is passing a street car on the 
side opposite that from which pas- 
sengers alight must anticipate that 
a passenger may pass behind the car 
to the side on which he is. Day v. 
Cunningham, 125 Me. 328, 133 A 855, 
47 ALR 1229; Johnson v. Johnson, 137 
Minn. 198, 163 NW 160. (2) Plain- 
tiff had alighted from a south-bound 
street car and undertook to cross 
behind the car in order to reach the 
opposite side of the street. The 
ground was covered with snow and 
ice and he slipped and fell so that 
his leg passed under the rear wheel 
of defendant’s automobile which 
was traveling northerly either upon 
the north-bound track or upon the 
space between the tracks or partly 
on the north-bound track and partly 
in the space. A judgment based on 
a verdict finding defendant negli- 
gent was sustained. Gilmore v. Or- 
chard, 177 Wis. 149, 187 NW 1005. 

{[b] Passing in front of street car. 
—Where a passenger alighting from 
a street car passes in front of it and 
is struck by an automobile traveling 
jn the same direction as the street 
car and passing it on its left side, the 
operator of the automobile may be 
held negligent. Roy v. Israel, 3 La. 
A. 311; Cool v. Petersen, 189 Mo. A. 
717, 175 SW 244. 

[c] Passing between cars.—Where 
two or more street cars were trav- 
eling north close together and plain- 
tiff alighted from the first car and 
passed between it and the car be- 
hind and was struck by an automo- 
bile going north on the south-bound 
tracks, the operator of the automo- 
bile was held negligent. Goldstein v. 
Klein, 11 OhNPNS 1. 

[d] Driver cutting corner at in- 
tersection.—Where plaintiff alighted 
from a street car, passed behind it, 
and proceeded part way across the 
street, and was struck by defendant’s 
automobile which was cutting the 
corner at the intersection in violation 
of statute, the driver was held neg- 


ligent. Averdieck v. Barris, 63 Cal. 
A. 495, 218 PP 786. 

18. Marsters -v. Isensee, 97 Or. 
567, 192°P’ 907. 

19. Kan.—Ratcliffe v. Speith, 95 
Kan. 823, 149 P 740. 

Mo.—Bongner v. Zeigenhein, 165 
Mo. A. 328, 147 SW 182. 

Or.—Marsters v, Isensee, 97 Or. 
567, 192 P 907. 

Tex.—Moss v. Koetter, (Civ. A.)- 


249 SW 259. 
Wash.—Brammer v. Percival, 

Wash. 126, 233 P 311. 
Wis.—Syslack v. 
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Co., 180 Wis. 267, 193 NW 61. 

[a] Looking to the right for au- 
tomobiles along an intersecting street 
or persons crossing the street to 
board the street car does not excuse 
failure to look ahead and see a per- 
son standing in the street waiting 
to board the street car. Moss vy. 
Koetter, (Tex. Civ. A.) 249 SW 259. 

[b] Failure to sound a signal be- 
fore striking a person who had just 
alighted from a street car warrants 
inference that the operator did 


an 
not keep a proper lookout. Bongner 
v. Zeigenhein, 165 Mo. A. 328, 147 


Sw 182. 

Duty to keep lookout generally see 
supra §§ 624-627, 691. 

20. Jjl.—Kirchner 183 
Ill. A. 600. 

Ky.—Baldwin v. Maggard, 162 Ky. 
424, 172 SW 674. 


vy. Davis, 


Minn.—Johnson v. Johnson, 137 
Minn. 198, 163 NW 160. 
Or.—Marsters v. Isensee, 97 Or. 


567, 192 P 907. 

Pa.—Schweitzer v. Quaker City Cab 
Co., 269 Pa. 291, 112 A 442; Michal- 
sky v. Putney, 51 Pa. Super. 163. 


Tex.—Moss v. Koetter, (Civ. A.) 
249 SW 259. 
[a] Reasonable control is’ the 


measure of the operator’s duty; he 
is not required to have his automo- 
bile under absolute control.  Bald- 
win v. Maggard, 162 Ky. 424, 172 SW 
674. 

Control generally see supra §§ 634, 


95, 
21. Cal.—Koehl v. Carpenter, 47 
Cal. A. 642, 191 P 43. 


Conn.—Naylor v. Haviland, 88 
Conn. 256, 91 A 186. 
Minn.—Johnson v, Johnson, 137 


Minn. 198, 163 NW 160; Liebrecht v. 
Crandall, 110 Minn. 454, 126 NW 
69 


Mo.—Russell Vv. Bauer-Berger 
Grocery Co., (A.) 288 SW 985; Ram- 
say v. Volkening, (A.) 245 SW 212; 
Cool v. Petersen, 189 Mo. A. 717, 175 
SW 244; Bongner v. Zeigenhein, 165 
Mo. A. 328, 147 SW 182. 

N. Y.—Brewster v. Barker, 129 
App. Div. 724, 113 NYS 1026. 

Oh.—Hughes v. Schultz, 17 Oh. A. 
262: Whitford v. Stewart, 17 Oh 
NPNS 81. 

Pa.—Joyce v. Smith, 269 Pa. 439, 
112 A 549; McEvoy v. Quaker City 
Cab). Coy, 264 "Pa) 1418, LOT +As TUT; 
Frankel v. Norris, 252 Pa. 14, 97 A 
104, LRA1917E 272; Michalsky sv. 
Putney, 51 Pa. Super. 163. 

Tenn.—Driver v. Arn, 6 Tenn. Civ. 


A. 582. 
Tex.—Moss v. Koetter, (Civ. A.) 
249 SW 259. 


Vt—Adams v. Averill, 87 Vt. 230, 
88 A 738. 

[a] That an automobile ran fif- 
teen feet before it could be stopped 
after striking a person who had 
alighted from a street car indicates 


that it was traveling at a sneed 
which was.-unreasonable in view 
of the circumstances. Bongner v. 


Zeigenhein, 165 Mo. A. 328, 147 SW 


182. 

[b] Six or seven miles per hour.— 
It is negligence for the driver of 
an automobile which has been fol- 
lowing a street car to pass it at 
the rate of six or seven miles an hour 
when it stops to allow passengers to 
alight at an established stopping 
point. Brewster v. Barker, 129 App. 
Div. 724, 726,°113 NYS 1026 (‘‘we 
think it is no answer to the proposi- 
tion to say that the automobile owner 
or driver has a right to rely upon 
the supposition that the passenger 
alighting from such car will see to 
it, before he steps upon the ground 
or pavement, that such automobile is 
not in such proximity as to run him 
down”). © Ss 
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of the situation,*! sound a signal of his approach 
when this is reasonably necessary,?* and generally 
exercise care to avoid injuring any such persons ;7* 
and he should not pass the street car if passing 


{c] Eight miles per hour.—(1) 
Where the operator of a motor vehicle 
is driving along his left-hand side of 
the street because the right-hand side 
is under repair and impassable, and 
meets a street car going in the oppo- 
site direction on the samé side of 
the street on which he is traveling, 
it is negligent for him to drive his 
machine at more than eight miles per 
hour within less than three feet of 
the car after it has stopped to allow 
passengers to alight. Naylor v. Hav- 
iland, 88 Conn. 256, 91 A 186. (2) 
Where in addition to plaintiff’s evi- 
dence tending to show the speed of 
defendant’s automobile, a heavy one, 
to have been twelve miles an hour, 
defendant testified that the speed was 
eight miles an hour and that he 
stopped the machine as soon as he 
possibly could after seeing plaintiff 
step off the sidewalk into the street, 
and further testified that, when a 
little distance back, he saw the elec- 
tric car coming, and knew the place 
of the accident to be approximately 
where the car stopped for passengers 
to get off and on, it cannot be said 
as matter of law that the speed of 
eight miles an hour was within the 
exercise of due care. Adams y. Ave- 
PUY STAV t.-23i05 (8 8vAr 7388p 

[ad] Twenty-five to thirty miles 
per hour.—A driver who attempts to 
drive at a speed of twenty-five to 
thirty miles per hour between a car 
which has stopped to discharge pas- 
sengers and the curb on the side on 
which passengers are alighting is 
guilty of negligence so palpable and 
gross as to be clearly willful. Whit- 
ford v. Stewart, 17 OhNPNS 81. 

{e] Thirty miles per hour is an 
excessive speed in passing a street 
car which is stopping to take on pas- 
sengers. Moss vy. Koetter, (Tex. Civ. 
aa 249 SW 259. hs 

peed generally see supra 634-— 
645, 696, 698. : eh 

22. Johnson y. Johnson, 137 Minn. 
198, 163 NW 160; Cool v. Petersen, 
189 Mo. A. 717, 175 SW 244: Bongner 
v. Zeigenhein, 165 Mo. A. 328, 147 SW 
182; Sternfeld v. Willison, 174 App. 
Div, 842, 161 NYS 472; Joyce v. Smith, 
269 Pa. 439, 112 A 549; Frankel v. 
EAT a 252 Pa. 14, 97 A 104, LRA1917 

Duty to sound signal or warning of 
approach generally see supra §§ 628— 
630, 692. 

23. Cal.—Koehl v. Carpenter, 47 
Cal. A. 642,191 -B)) 48; Brown Vv. 
Brashear, 22 Cal. A. 135, 133 P 505. 

Colo.—Ward v. Teller Reservoir, 
etc.; Co., 60 Colo. 47, 153 P 219. 

Ill.— Berg v. Fisher, 182 Ill, A. 449. 

Ky.—Gregory v. Slaughter, 124 Ky. 
345, 99 SW 247, 30 KyL 500, 124 
AmSR 402, 8 LRANS 1228. 

Me.—Wetzler v. Gould, 119 Me. 276, 
110 A 686. 

Md.—Dashiell v. Jacoby, 142 Ma. 
330, 120 A. 751, 

Mass.—Ames v. Madonna, 247 Mass. 
270, 141 NE 878. : 

Mich.—Steele v. Stahelin, 234 Mich, 
307,207 NW 822. 

Minn.—Kling v. Thompson-McDon- 
ald Lumber Co., 127 Minn. 468, 149 
NW 947; Johnson v. Young, 127 
Minn. 462, 149 NW 940; Arseneau y. 
Sweet, 106 Minn. 257, 119 NW 46. 

Mo.—Frankel v. Hudson, 271 -Mo. 
495, 196 SW 1121; Russell v. Bauer- 
Berger Grocery Co., (A.) 288 SW 985: 
Pollinger v. Messerschmidt, (A.) 260 
Sw 804. 

N. J.—Horowitz v. Gottwalt, (Sup.) 
102 A 930. 

N. Y.—Sternfeld v. Willison, 174 
App. Div. 842, 161 NYS 472. 

Oh.—Goldstein v. Klein, 11 Oh 
NPNS 1. 

Pa.—Schweitzer v. Quaker City Cab 
Co., 269 Pa. 291, 112 A 442. 
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would imperil persons boarding or alighting from 
These duties as to care exist at common law 
33 R. I.| defendant’s truck came south at an 


Whee 


R. I.—Marsh v. Boyden, 
519, 82 A 393, 40 LRANS 582. 

Tex.—Moss v. Koetter, (Civ. A.) 
249 SW. 259. 

Vt.—Adams v. Averill, 87 Vt. 230, 
88 A 738. 

Wash.—Johnston v. Elmore, 251 P 
558. 

Alta.—Bibeault v. Ramsey, 69 Dom 
LR 111, [1922] 3 WestWkly 521. 

{a] Degree of care constant.—It 
is improper to instruct a jury that 
one who attempts to pass on the 
right of an overtaken street car iS 
required to use greater care than if 
he passed to the left, as “the degree 
of care required was exactly the same 
on the one side of the car as upon 
the other and that was due care, care 
proportionate to the conditions ex- 
isting-at that time and place.’ Marsh 


Wasoy. dens vosm Re IL) 15193) 524,182) 5A: 
3938, 40 LRANS 582. iy 
[b] Driver negligent. — “The 


chauffeur testifies that he came up 
from behind the car, proceeding at 
the rate of eight to ten miles an hour; 
that he saw the car standing at the 
place where the accident occurred, 
when he was on the opposite side of 
the street which he afterward 
crossed; did not slacken his speed, 
nor make an attempt to do so until 
within fifteen feet of the plaintiff, 
when he applied the brakes, but too 
late to prevent the injury. When he 
first saw the car standing, he could 
easily have stopped his machine and 
thus avoided the accident. The plain- 
tiff had stepped from the curb of 
the sidewalk, was just behind and 
waiting the action of a lady who 
was also attempting to board the car. 
The action of the chauffeur under 
his own testimony was clearly neg- 
ligent.” Ward v. Teller Reservoir, 
ete., Co., 60 Colo. 47, 48, 153 P 219. 
[ec] Gross negligence apparent.— 
“That the defendant was grossly neg- 
ligent seems very apparent. It was 
in the night, and at the ‘rush’ hour, 
at a ‘busy’ corner. Two trolley cars 
were discharging and receiving pas- 
sengers. The space to the east of the 
north-bound car was narrow. Well 
knowing all this, and being well ac- 
quainted with conditions there (for 
his place of business was only a 
block away) the defendant drove his 
car, without sounding his horn, into 
this narrow space between the east 
curb and the trolley car. He drove 
slowly, he says, but he drove so close 
to the trolley car that the United 
Traction Company inspector, who 
was assisting passengers on and off 
the car, was forced to ‘squeeze in, 
so that the automobile would not hit 
him. The defendant says that he 
stopped at the rear end of the north- 
pound car, and waited until the con- 
ductor had closed the rear door, and 
given signals to go ahead. But he 
did not wait until the car moved 
ahead, nor until the passengers were 
out of the way.’ Sternfeld v. Willi- 
son, 174 App. Div. 842, 843, 161 NYS 
2 ? 


472. 

{d] Attempt to drive between car 
and person approaching to take it.— 
“The defendant attempted to drive 
his automobile over this crosswalk 
at a regular stopping place of the 
electric car, between a car coming to 
a stop, or stationary, and a traveller 
approaching to take the car and only 
ten or twelve feet from it. Such 
conduct falls nothing short of negli- 
gence.” Wetzler v. Gould, 119 Me. 
276, 279, 110 A 686. 

{e] Driving on wrong side of 
street.—Plaintiff’s decedent was 
standing, an hour or two after mid- 
night, on a street corner close to the 
north-bound car tracks waiting for 
a car. A north-bound car had ap- 
proached to where She was standing 
and had almost come to a stop when 
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The operator of 


excessive rate of speed on the north- 
bound ear tracks, being thus on the 
wrong side of the street, and struck 
and killed plaintiff's decedent. The 
driver’s explanation of the accident 
was that aS he approached the corner 
a south-bound car had stopped, and 
finding that he was nearer to it than 
he thought, he turned to the left to 
pass the car and his truck skidded 
and continued to skid until he saw 
decedent and her companions jump 
out about three feet in front of him 
when he put on the brakes and 
stopped in about ten feet. It was 
held that a finding that the driver 
was negligent was proper, Cohen yv. 
New York, 215 App. Div. 382, 213 
NYS 710 [aff 243 N. Y. 561 mem, 154 
NE 605 mem]. 

{f] Passing around rear of car in 
intersection.—Plaintiff was running 
across a street intersection to board 
a street car which was crossing the 
intersection and would stop after it 
had crossed. Defendant in his auto- 
mobile entered the crossing from an 
intersecting street in’ such position 
that the street car was between him 
and plaintiff, so that neither could 
see the other. Instead of stopping 
until the street car passed, defendant 
veered around and passed close be- 
hind the rear of the street car, com- 
ing upon plaintiff when too near him 
to stop and avoid striking him. It 
was held that defendant was guilty 
of gross negligence and was liable 
for plaintiff's injuries. Gregory v. 
Slaughter, 124 Ky. 345, 99 Sw 247, 30 
pean 500, 124 AmSR 402, 8 LRANS 
1 : 

{g] Striking one person in effort 
to avoid another.—An automobile 
driver is not free from negligence as 
a matter of law where he drives 
through the main street of a city at 
a speed of at least eight miles an 
hour, and, in avoiding one pedestrian, 
runs against another pedestrian as 
he stands about eighteen feet from 
the sidewalk to board an electric car. 


See v. Averill, 87 Vt. 230, 88 A 
738. 
{h] Blind man.—Plaintiff, who 


was blind, alighted from a street car 
and started toward the sidewalk. De- 
fendant, approaching in an automo- 
bile, saw plaintiff when he was two 
hundred feet away, and watched him 
as he proceeded toward the sidewalk, 
but did not know that he was blind 
and assumed that he would not place 
himself in a position of danger, and 
ran into him. It was held that de- 
fendant was not free from negligence 
as matter of law. Hefferon v. Reeves, 
140 Minn. 505, 506, 167 NW 423 
(“where a person leaves a street car 
and proceeds at an ordinary pace 
toward the sidewalk, we cannot say 
as a matter of law that the driver of 
an automobile who saw him in time 
to avoid a collision, but in fact ran 
into him, was free from negligence’’). 
Persons with physical disabilities 
generally see infra § 796. 

[i] The sounding of a signal of 
approach does not excuse failure to 
exercise care in other respects. Bib- 
eault v. Ramsey, (Alta.) 69 DomLR 
111, [1922] 3 WestWkly 521. Effect 
of sounding signal generally see in- 
fra § 632. ‘ 

{j] Slow speed not a complete de- 
fense.—Where a person about to 
board a street car was standing about 
three feet from it as it stopped, and 
there was a space between her and 
the curb of about fourteen feet, the 
fact that the driver of an automobile 
which struck her had slowed down 
to two miles an hour upon approach- 
ing her is not a complete, defense. 
The question is, did the driver exer- 
cise ordinary care in avoiding a col- 
lision. Arseneau v. Sweet, 106 Minn, 


[§ 793 


and are independent of any statutory requirements.?5 


a motor vehicle who has been fol- 


257, 119 NW 46, 

[k] Passenger turning away from 
street car after returning to it to pay 
fare.—Plaintiff alighted from a west- 
bound street car which had stopped 
at a street crossing just before en- 
tering the intersection. When he 
reached the curb he was reminded of 
the fact that he had not paid his fare 
to the conductor, who was on the 
rear platform of the car. He started 
back to the car to pay his fare and 
the car started at the same time. 
He reached the rear-end of the car as 
it was proceeding across the street 
intersection and hurriedly walked or 
ran along the north side of the car 
for a distance of about fifteen feet 
and handed his fare to the conductor 
who was still on the rear platform. 
He then turned to go back across 
the roadway to the north side of the 
street along which the street car was 
traveling, -he being then facing to 
the north or northwest. Just after 
he had so turned and when he had 
gotten about six or seven feet away 
from the street car, and evidently 
while he was still facing more to 
the west than to the north or east, he 
was struck from the rear by the 
front left corner of the automobile 
driven by defendant, which was pro- 
ceeding west along the street on 
which the ‘street car had been trav- 
eling. The force of the blow indi- 
cated that the automobile was trav- 
eling at a considerable speed and 
various witnesses estimated the speed 
at from ten to twenty miles an hour. 
It was held that the jury were war- 
ranted in finding that defendant was 
negligent. McClure v. Wilson, 109 
Wash. 166, 186 P 302. 

§ AN of care generally see supra 
ee Driver v. Arn, 6 Tenn. Civ. A. 

25. Me.—Day v. Cunningham, 125 
Me. 328, 331, 133 A 855, 47 ALR 1229. 

Mo.—Meenach vy. Crawford, 187 SW 

Quaker 


879. 

Pa.—McEvoy v. City Cab 
Co., 264 Pa, 418, 107 A 777. ‘ 
_ R. I.—Marsh v. Boyden, 33 R. I. 
519, 82 A 393, 40 LRANS 582. 


Tex.—Moss v. Koetter, (Civ. <A.) 
249 SW 259. 
“Independently of the statute, 


which does not apply in the pending 
case, the law requires increased care 
on the part of the motorist in pass- 
ing a Street car which has stopped 
to take on or land passengers.” Day 
v. Cunningham, supra. 

[a]. Duty to person crossing street 
after leaving car.—‘‘If the rule of the 
road had any application at all it 
must have been with reference to the 
street car or the people thereon, but 
the plaintiff at the time of the acci- 
dent had ceased to be a passenger 
on the car and there was no inter- 
ference with the car or collision in 
which it and the automobile of the 
defendant were involved. The plain- 
tiff was not injured in consequence 
of the neglect of any duty which the 
defendant owed to the car or its oc- 
cupants. Of course the defendant 
was bound to take notice of the fact 
that a street car had stopped to al- 
low passengers to alight.and to so 
conduct his vehicle as not to run 
down persons who had so alighted, 
but that is not a duty imposed by the 
statutes hereinbefore referred to as 
prescribing the rule of the road, If 
a duty was violated it is the duty of 
using due care under all the circum- 
stances of the case. The duty of 
using due care is. not. of statutory 
origin, The duty of using due care 
for one’s self arises out, of one of the 
first laws of nature: that of self 
preservation. The duty of using due 
care not to injure another or his 
property arises out of the exigencies 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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—§§ 793-794] 


lowing a street car is bound to anticipate that it 
may stop at a usual stopping place,?° especially 
where he has seen it make several stops at other 
While the operator is not, in the 
absence of any regulation making such a require- 


stopping places.?? 


ment,?* under an absolute duty to 


when near a street car which has stopped,”® it is his 
duty to have his vehicle under such control that he 
can stop it if this becomes necessary,*° and the 
circumstances of a particular case may impose upon 


him a duty to stop.8t One who 


motor vehicle with reasonable care is, however, en- 
titled to assume that persons approaching, entering, 
or leaving street cars will exercise ordinary care for 
their own safety,** and is not under a duty to antici- 
pate that persons will alight from a moving street 


ear at a place other than a regular 


that one waiting for a street car, on the sidewalk in 
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stop in all cases 


is operating his 


stopping place,** 


plain daylight with an unobstructed view, will step 


of society, and its observance is nec- 
essary for the preservation thereof.” 
Marsh v. Boyden, 33 R. I. 519, 523, 
82 A 393, 40 LRANS 582. 

26. Koehl yv. Carpenter, 47 Cal. A. 
642, 191 P 43; Bongner v. Zeigenhein, 
165 Mo. A. 328, 147 SW 182. 


27. Bongner v. Zeigenhein, supra. 
28. See statutes and ordinances. 
29. Walmer-Roberts v.. Hennessey, 


191 Iowa 86, 181 NW 798; Shelley 
v. Waguespack, 156 La. 256, 100 S 
417; Selinger v. Cromer, (Mo. A.) 208 
SW 871. 

30. Rent v. Portland Candy Co., 
122 Me. 25, 118 A 716; Wetzler y. 
Gould, 119 Me. 276, 279, 110 A 686. 

“Tt was the duty of the defendant, 
approaching a regular stopping place 
of this interurban electric railroad, 
with an approaching electric car in 
Sight, if he would exercise due care, 
to observe the rights of travelers ap- 
proaching or waiting to take the 
car, or alighting therefrom, and to so 
control his automobile that he could 
stop it, and to stop it, if necessary 
to avoid injury to such travelers.” 
Wetzler v. Gould, supra. 

Ability to stop generally see supra 
§§ 639, 698. 

31. U. S.—Phillips v. Taxi Service 
Co., 183 Fed. 869 [aff 187 Fed. 734, 109 
CCA 482]. 

Colo.—Ward vy. Teller Reservoir, 
ete;, ;Co:;,\60),, Colo. 47, )153— By 29: 

Ill.—Kirchner v. Davis, 183 Ill. A. 
600. 

Iowa.—Walmer-Roberts v. Hennes- 
sey, 191 Iowa 86, 181 NW 798. 

Me.—Rent v. Portland Candy Co., 
122 Me. 25, 118 A 716; Wetzler v. 
Gould, 119 Me. 276, 110 A 686. 

“Tt ‘is to be regretted that the 
drivers of automatic machines are 
too apt to regard a mere reduction 
as coming down to a proper speed, 
and that they do not stop when pass- 
ing a condition with reference to 
surface cars such as existed here un- 
til all passengers are safe and all 
obstructions to sight are removed. 
Nevertheless, they do not do it, which 
is clearly matter of negligence.” 
Phillips v. Taxi Service Co., 183 Fed. 
869, 871 [aff 187 Fed. 734, 109 CCA 


482]. 
Duty to stop generally see supra 
§§ 638, 699. 


32. Heaney v. Madden, 67 Cal. A. 
145, 227 P 221. Compare Brewster v. 
Barker, 129 App. Div, 724,.113 NYS 
1026 (supra note 21). 

33. Brown v. Brashear, 22 Cal. A. 
135, 133 P 505; Uetz v. Skinner, 212 
Mo. A. 444, 249 SW 651; Horowitz 
v. Gottwalt, (N. J. Sup.) 102 A 930, 
931. 

“There was testimony to the effect 
that the plaintiff jumped from the 
car, while the car was in motion, in 
front of the passing automobile, and 
if the jury believed that, then of 
course, the plaintiff was not entitled 
to a recovery.” Horowitz v. Gott- 


walt, supra, 

{a] Instruction on point improp- 
erly refused.—‘‘The instruction which 
was refused was worded as follows: 
‘The defendant was not called upon 
to drive his car so as to protect pas- 
sengers on the street-car who might 
see fit to jump from the car while it 
was in motion, unless and until he 
had warning that the passenger did 
intend to jump from the street-car 
while in motion.’ While the jury 
were told that the defendant was re- 
quired to exercise ordinary care in 
the management of his automobile, 
they were nowhere told, as Jefendant 
desired to have them instructed by 
the offered instruction, as to the de- 
fendant’s right to assume that a pas- 
senger would not alight from a mov- 
ing car (and especially a car which 
had just stopped to discharge pas- 
sengers and was commencing to pro- 
ceed upon its way). The instruction 
was directed to a point very impori- 
ant to the defendant in having the 
law properly applied to the facts by 
the jury, and it may have been that 
the jury in their own judgment con- 
cluded it to have been the defend- 
ant’s duty to so manage his car as 
to protect passengers who might 
jump from the street-car between the 
regular stops, and that it was the 
duty of the defendant to anticipate 
such possible action on the part of 
the passengers. If the jury did so 
assume, they entertained a mistaken 
apprehension as to the law. The in- 
struction offered by defendant seems 
to contain a proper statement of the 
law as applicable to the facts in 
dispute at the trial, and the defend- 
ant should have had whatever bene- 
‘fit its consideration by the jury might 
have furnished him.” Brown v. 
Brashear, 22 Cal. A. 135, 138, 133 P 
OUOse a 

34. Collier v. Frank Varino & Co., 
153 La. 636, 96 S 500. 


35. Shelley’ v. Waguespack, 156 
La. 256, 100 S417. 
{a] Tllustration.—Plaintiff, after 


alighting from a street car, walked 
behind it and stopped between the 
tracks and apparently saw defend- 
ant’s automobile approaching, but 
suddenly started for the curb and 
was struck by the automobile, It 
was held that the accident was un- 
avoidable and defendant was not 
liable. Shelley v. Waguespack, 156 
La. 256, 260, 100 S 417 (“If the plain- 
tiff looked up the street when she 
stopped between the two tracks, as 
she says she did, she was bound to 
have seen the automobile approach- 
ing. The locking of the’ wheels, the 
skidding of the automobile, and its 
being brought to a dead stop about 
the time it struck the plaintiff, or as 
it pushed her down, as stated by 
plaintiff's witness Casper, is con- 
clusive of the fact that plaintiff's 
appearance on the street was sud- 
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from the sidewalk in front of his automobile after 
he has signaled his approach,** that one who has 
alighted froma street car and is standing in a place 
of safety will suddenly move into a position of dan- 
ger,*> or that persons may cross the street in front 
of him for the purpose of boarding street cars where 
the place is not a crossing, although persons leaving 
or intending to board street cars cross there, and 
there is no street car present.®® 

[§ 794] b. Governmental Regulations. 
mental regulations frequently impose upon the oper- 
ators of motor vehicles special duties when in the 
vicinity of street cars which have stopped or are 
about to stop to receive or discharge passengers,*‘ 
and such regulations must be obeyed by the operator 
of a motor vehicle if he is to escape liability.*® 
virtue of such regulations it may be incumbent upon 
the operator to bring his vehicle to a stop*® when- 


Govern- 


By 


den, and that the defendant was pre- 
sented with a situation of extreme 
emergency. The conclusion is in- 
evitable that the plaintiff went upon 
the street without looking, and so 
close to the defendant’s car that it 
was humanly impossible to bring the 
car to a stop without striking her. 
The prompt action of the defendant 
in locking his wheels and bringing 
his car to a dead stop so quickly no 
doubt saved the plaintiff from a much 
more serious injury. And this fact 
serves to show that the defendant 
had his car under complete control, 
and that the steering gear and brakes 
were in perfect order. There was no 
occasion for the defendant to stop 
his car before he was confronted with 
the emergency. He saw the plain- 
tiff standing motionless in a place 
of perfect safety with no indication 
that she intended to go upon the 
street. He had every reason to be- 
lieve that, the plaintiff saw his car 
approaching, and he had the right to 
assume that she would retain her 
place of safety until his car had 
passed the crossing”’). 


ao Watson! v. V Lith i(Ba. Fals5 ei 
ule 
37. See statutes and ordinances. 
[a] Persons protected.—(1) A 


statute requiring the operator of a 
motor vehicle to slow down, or, if 
necessary, to stop, on approaching or 
passing a street car which has 
stopped to allow passengers to alight 
or embark, is for the safety and 
protection of all persons who may © 
be in the vicinity of the street car 
and not merely for the protection of 
passengers getting on or off. Meen- 
ach v. Crawford, (Mo.) 187 SW 879. 
(2) A person crossing the street to 
board a street car is entitled to the 
benefit of a statute requiring auto- 
mobiles to stop when passing a street 
ear which is taking on or letting off 
passengers. Zimmerman v. Metni- 
koff, 165 Wis. 333, 162 NW 349. 

38. Schafer v. Rose-Gorman-Rose, 
Ine., 192 App. Div. 860, 1838 NYS 161; 


Carson v. Raifman, 27 Que. K. B. 
337. 
89. Cal.—Koehl v. Carpenter, 47 


Cal. A. 692, 191:P 43. 

Mich.—Steele v. Stahelin, 234 Mich. 
307, 207 NW 822. 

N. J.—Kolankiewiz v. Burke, 91 N. 
J, L567 203 Arc24o. 

Tex.—Moss v. Koetter, (Civ. A.) 
249 SW 259; Ward v. Cathey, (Civ. 
A.) 210 SW 289. 

Wash.—Brammer y. Percival, 133 
Wash. 126, 283 P 311. 

Wis.—Zimmerman v. Mednikoff, 165 
Wis. 333, 162 NW 349. 

[a] Duty to be prepared to stop.— 
Where a regulation requires motor 
vehicles to stop when street cars 
stop for accommodation of passen- 
gers, the operator of a motor vehicle 
should not trail a street car so closely 
that he cannot stop if the car stops, 
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ever he is near such a street car*® or when he is 
near it and is traveling in the same direction as the 
street car,*t to sound a signal of his approach,*? 


or attempt to pass a strest car ata 
regular stopping point until he is 
Sure that it will not stop. Koehl v. 
Carpenter, 47 Cal, A. 692, 191 P 43. 

[b] Must come to full stop.— 
Moss v. Koetter, (Tex. Civ. A.) 249 
SW 259. 

{c] Duration of stop.—‘‘The re- 
straint is not lifted with the starting 
of the street car but remains until 
travel can be resumed with safety to 
persons in the street needing to reach 
the street curb.” Steele v. Stahelin, 
234 Mich. 307, 309, 207 NW 822. 

[da] Circumstances under which 
stop not required.—A statute requir- 
ing a motor vehicle approaching a 
street car which has stopped or is 
about to stop for passengers to bring 
his vehicle to a full stop not less 
than ten feet behind the street car 
means that he must stop ten feet 
behind the gates, and where an au- 
tomobile has undertaken to pass a 
street car which has only rear gates, 
and the front of the automobile is 
even with the front of the street car, 
having passed the only gates of tiie 
car, when the street car is about to 
stop, the driver of the automobile is 
not, as matter of law, required to 
stop. Morss v. Murphy ‘Transfer, 
etc., Co., (Minn.) 211 NW 950. Com- 
pare Peo. v. Merkert, 198 App. Div. 
246, 190 NYS 474 (infra note 47). 

Duty to stop generally see supra 
§§ 638, 699. 

40. Gilmore v. Orchard, 177 Wis. 
149, 187 NW 1005. 

[a] A motor vehicle traveling in 
the opposite direction to that in 
which the street car has been trav- 
eling is subject to the general re- 
quirement that motor vehicles shall 
stop when near to street cars which 
have stopped to take on or discharge 
passengers, which contains no lim- 
itation or exception with respect to 
relative directions of travel. Gilmore 
v. Orchard, 177 Wis. 149, 187 NW 
1005. 

41. Day v. Cunningham, 125 Me. 
328, 133 cf 855, 47 ALR 1229: Wil- 
liams v. Globe Grain, etc., Co., 64 
Utah 82, 228 P 192; Sougstad v. Zils, 
180 Wis. 464, 193 NW 656; Gilmore 
v. Orchard, 177 Wis. 149, 187 NW 
1005: Holmes v. Kirk, 28 B. C. 122, 
53 DomLR 53, [1920] 1 WestWkly 
1037. 

[a] A motor vehicle traveling in 

the opposite direction (1) to that in 
which a street car is traveling is not 
within a statute requiring the op- 
erator of a motor vehicle approach- 
ing the rear of a stationary street 
car and desiring to pass it to bring 
his vehicle to a stop, but in such 
case the duty of the operator is BONG 
erned by the common law. Day 
Cunningham, 125 Me. 328, 133 A B55, 
47 ALR 1229. (2) Under a statute 
requiring automobiles to stop in the 
rear of street cars “headed in the 
same direction which had _ stopped 
~for the purpose of taking on or dis- 
charging passengers” it is not negli- 
gence per se for a driver to pass 
without stopping a street car which 
is headed in the opposite direction 
from that in which he is traveling. 
Williams v. Globe Grain, etc., Co., 
64 Utah 82, 228 P 192. 

[b] Car backed out preparatory to 
starting its journey.—A regulation 
providing that ‘‘Hvery driver of a 
motor going in the same direction as 
and overtaking a -street-car which is 
stopped, or is about to stop, for the 
purpose of discharging or taking on 
passengers, shall, when such car 
stops, also stop such motor at a dis- 
tance of at least 10 feet from said 
ear, and shall keep such motor at a 
standstill until the said car has been 
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gers who have alighted shall have 
reached the side of the highway or 


otherwise gotten safely clear of said. 


motor’ does not apply with respect 
to a street car which has been backed 
from a cross Street to the point in 
question preparatory to proceeding 
forward on its journey and is stand- 
ing still, not yet having started for- 
ward. “Unless I can construe the 
words ‘going in the same direction’ 
as capable of being read, ‘about to 
go in the same direction,’ then the 
section does not, in my opinion, ap- 
ply to the facts of this case. The 
word ‘going’ has a great variety of 
meanings and'shades of meaning, but 
it is essentially a word denoting mo- 
tion, and while it would be quite 
usual and proper to say of a car 
standing at a terminus and about to 
Zo:'on a” journey ,that’ that car. is 
‘going’ south, or is ‘going’ into town, 
yet I think that that was not the 
sense in which the Legislature meant 
to use the word ‘going’ in the section 
aforesaid. It will be observed that 
the driver of the motor is assumed 
to be ‘going’; that he is assumed to 
be ‘overtaking’ a street-car; that the 
street-car is ‘going’ in the same di- 
reetion as the following vehicle; it 
is contemplated that it may stop, 
or that it may be about to stop, that 
the motor should be kept at a stand- 
still until the car has been ‘again set 
in motion.’ The whole section con- 
templates a situation in which a car 
shall be moving or proceeding and 
shall be caught up with by a motor- 
vehicle following it. ‘Again set in 
motion’ is significant. The idea sug- 
gested to my mind is that the car 
has been in motion going in that di- 
rection and has stopped and is ‘again’ 
to be put in motion. The fact, if it 
be a fact, that the driver must have 
known that the car was about to go 
in the direction he was going and 
should have observed the ‘spirit or 
the Act cannot, I think, be relevant. 
The construction of the statute can- 
not be made to depend on the knowl- 
edge or conduct of this Pari tCniae 
driver.” Holmes. v. Kirk, 28 B. C. 
122, 126, 53 DomLR 53, [1920] 1 West 
Wkly 1037. 

42. Simonson y. Angel, (Mass.) 
152 NE 52; Kolankiewiz v. Burke, 91 
Neo Win Le, 56%, 7 08s FA U249e MOSS civ. 
Koetter, (Tex. Civ. A.) 249 SW 259; 
Coe v. Mayberry, 11 Sask. L. 426, 
[1918] 3 WestWkly 3882 [app dism 
[1919] 1 WestWkly 357]. 

[a] A regulation relating to pe- 
destrians generally, requring the 
driver of a motor vehicle to sound a 
horn or other warning device when 
it is reasonably necessary to warn 
them of its approach, applies in favor 
of one who is crossing the street 
after alighting from a street car. 
Coe v. Mayberry, 11 Sask. L. 425, 
[1918] 3 WestWkly 382 [app dism 
[1919] 1 WestWkly 357]. 

Duty to sound signal or warning 
of approach generally see supra §§ 
628-631, 692. 

43. Gonnermann v. Roberts, (Cal. 
A.) 248 P 749, 

44. Hartnett v. Tripp,’ 231_Mass. 
382, 121 NE 17; Johnson v. Young, 
127 Minn. 462, 149 NW 940; Meenach 
v. Crawford, (Mo.) 187 SW 879. 

[a] The purpose of such a stat- 
ute ‘was, by creating a zone of 
safety, to protect the many who use 
street cars as against the compara- 
tively few who, in driving automo- 
biles, might render ingress to and 
egress from the former dangerous. 

. The burden of the lookout is now 
upon the automobile driver, and the 
duty of the street-car passenger is 
diminished accordingly.” Johnson v. 


again set in motion, and all passen- Young, 127 Minn. 462, 466, 149 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ° 
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[§ 794 


to keep within a prescribed slow rate of speed,** 
to slow down or stop if necessary,** to refrain 
from passing the car? until it has started again 


940. 

[b] Effect of statute.—‘‘The stat- 
ute casts upon an auto driver ap- 
proaching a street car, stopped to 
allow passengers to alight or em- 
bark, the burden of keeping watch 
and taking such action as may be nec- 
essary to guard against injury to 
persons coming into the street. He 
is required to slow down, ané¢, if 
necessary for the safety of the pub- 
lic, to stop. In effect, under such 
circumstances, pedestrians are given 


‘the right of way to and from the car, 


and the auto driver must govern him- 
self accordingly. If he does not stop, 
he must exercise a high degree of 
care to avoid injury to those who 
may be, or may come, upon the 
street. He is not an insurer against 
accidents, however, and, if the road- 
way is clear and appears likely to 
remain clear, so that, apparently, he 
can proceed without endangering 
anyone, and he goes forward with due 
caution, and with his machine under 
such control as to enable him to 
avert any danger that could reason- 
ably be anticipated, he is not liable 
for the happening of an accident 
which, in the exercise of reasonable 
caution and prudence, he could not 
have foreseen or guarded againsi.” 
Kling v. Thompson-McDonald Lum- 
Kes Co., 127 Minn. 468, 473, 149 NW 
47. 

[c] The mere fact that a street 
car has stopped is sufficient to warn 
the driver of an automobile that a 
person may be on the street at that 
point to board the car, so that even 
though he does not see any person 
about to embark it is his duty to 
slow. down, under a statute requiring 
the operator of a motor vehicle to 
slow down on approaching or passing 
a street car which had been stopped 
to allow passengers:to alight or em- 
bark. Grouch vy. Heffner, 184 Mo. A. 
365, 171 SW 23. 

[d] The conductor of a street car 
is within the class of persons for 
whose benefit the statute requires 
motor vehicles to slow down, and 
“if necessary for the safety of the 
public,” to stop not less than ten 
feet from a street car which is re- 
ceiving and discharging passengers. 
Accordingly, where plaintiff, a street 
ear conductor, was standing on the 
platform of his car, which was at a 
standstill, endeavoring to adjust a 
trolley, and fell in front of a truck 
which was approaching and was in- 
jured by the truck, the driver of the 
truck was held negligent in failing 
to comply with the statute. Kling v. 
Thompson-McDonald Lumber Co., 127 
Minn, 468, 149 NW 947. 

Le] Automobile already traveling 
slowly.—Under a statute requiring 
the operator of a motor vehicle to 
slow down when approaching or 
passing a street car which has been 
stopped to allow passengers to alight 
or embark, an operator should slow 
down even though he is not going 


more than. six miles per hour. 
Grouch vy. Heffner, 184 Mo. A. 365, 
171 SW 23. 

Duty to slow down or stop nf 
erally see supra §§ 638, 697, 699 

45. Mann v. Scott, 180 Cal. 550, 


182 P 281; Hirsch v- Plowden, 35 Ga. 
A, 763, 134 SE 833; oe ee v. Raif- 
man, 37 Que. K. BL 

[a] All vohipalae? “tame on side 
of. street opposite to that on which 
passengers discharged.—An ordi- 
nance prohibiting the operation of 
an automobile past a_ street car 
standing still for the purpose of re- 
ceiving or discharging passengers ap- 
plies where vehicular traffic in both 
directions is on one side of the street 
car track and passengers are dis- 


Se) 


~  § 794] 


‘and any passengers who have alighted therefrom 
have gotten safely to the side of the road,*® or to 
refrain from approaching or passing within a speci- 
fied distance of the car‘? or on the side on which 
passengers are being received or discharged.*® Such 
regulations are in derogation of the common law,*?® 
at least to the extent that they impose duties beyond 
those required by due care under 
stanees,°° and cannot be extended by construction - 
beyond the intention expressed in the language 
Nonecompliance with such regulations is, in 


used.®+ 


charged on the side away from ve- 
hicular traffic and an automobile ap- 
proaches a car which is standing to 
his right and headed in the opposite 
direction to that in which he is trav- 
eling. Hirsch y. Plowden,'35 Ga. A. 
763, 134 SE 8338, 
46. Frankel v. Norris, 252 Pa. 14, 
97 A 104, LRA191%EH 272; Bohm v. 
. Beckdol, 81 Pa. Super. 178; Hanley 
v. Bakey, 77 Pa. Super. 36; Kittan- 
ning Borough v. Burns, 47 Pa. Super. 
avd Carson v. Raifman, 27 Que. K. B. 
47. Cal.—Gonnerman y. Roberts, 
248 PRP, 749; Koehl v. Carpenter, 47 
Cal. A. 642, 191 P 43; Medlin v. Spaz- 
ier, 23 Cal. A. 242, 137 P 1078. 


11l.—Christianson v. Devine, 210 
Thl. A. 253. 

Mass.—Ames v. Madonna, 247 
Mass. 270, 141 NE 878. 

Minn.—Ruddy vy. Ingebret, 164 


Minn. 40, 204 NW 630, 44 ALR 159. 

N. J.—Kolankiewiz v. Burke, 91 N. 
J. L. 567, 103 A 249. ; 

N. Y.—Mabs v. Park, 200 App. Div. 
75, 192 NYS 664; Lorenzo v. Manhat- 
tan Steam Bakery, Inc., 178 App. Div. 
706, 165 NYS 847 [app dism 222 N. Y. 
555 mem, 118 NE 1066 mem]. 

Wash.—State v. Sandvig, 251 P 
887. 

Que.—Evans v. 
Super. 374. 

{a] Reason for regulation.—‘“The 
ordinance forbidding vehicles’ to 
move within eight feet of a trolley 
ear standing for the purpose of re- 
ceiving or discharging passengers, 
was ... passed in recognition of the 
fact that passengers leaving and en- 
tering cars have their attention so 
directed to this purpose that they 
can give but little attention to pass- 
ing vehicles.” Crombie v. O’Brien, 
178 App. Div. 807, 808, 165 NYS 858. 

fb] “The traffic act contemplates 
two situations: (1) Where the driver 
of an automobile can pass a trolley 
ear at least eight feet from the 
right-hand running board or low 
step of a trolley car, he may do so, 
irrespective of the fact whether the 
car has stopped to take on or dis- 
charge passengers, provided he gives 
an audible indication of his approach 
and exercises due precaution not to 
interfere with or injure the passen- 
gers getting on or off the car. (2) 
Where the place where the trolley 
car is stopping does not for any 
reason afford a distance of eight 
feet from the right-hand running 
board or low step of such trolley car 
for a vehicle to pass, then the driver 
of the vehicle must bring it to a full 
stop, until the trolley car shall have 
taken on or discharged itS passen- 
gers and again started.” Horowitz 
vy. Gottwalt, (N. J. Sup.) 102 A 930, 
9341; 

{c] Speed.—One who violates a 
regulation prohibiting automobiles 
from passing or approaching within 
ten feet of an overtaken street car 
which has stopped for: passengers is 
guilty of negligence, although there 
is no evidence that the automobile 
was operated at an excessive speed. 
Mattice v. Klawans, 228 Ill. A. 126 
{rev on other grounds 312 Ill. 299, 
143 NE 866]. 

{d] Traveling in opposite direc- 
tion.—An ordinance making it un- 
lawful for the operator of an auto- 


Lalonde, 


mobile on “overtaking” a street carjterurban car without any 


47 Que. 
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gence.>? 
Safety 


the ¢ireum- 


which has stopped for the purpose 
of’ taking on or discharging passen- 
gers to pass or approach within ten 
feet of the car does not apply to a 
motor vehicle traveling in the direc- 
tion opposite to that in which the 
Street car is traveling. Rogowicz 
v. Hursen Undertaker, Inc., 228 Ill. 
A, 324. 

[e] A passenger who alights at a 
place other than a regular stopping 
place, where it is unlawful for the 
street car to be stopped, is not with- 
in the protection of an ordinance re- 
quiring motor vehicles not to ap- 
proach or pass within a certain dis- 
tance of a street car stopped to re- 
ceive or discharge passengers. Horn 
v. Berg, 210 Ill. A. 238. 

{f] Proximity at time of stopping 
of street car.—Under an ordinance 
forbidding motor vehicles to pass 
or approach within eight feet of a 
street car which has stopped to take 
on or discharge passengers, the fact 
that an automobile is less than eight 
feet from the street car when it stops 
does not justify the operator in pro- 
ceeding but he must stop promptly. 
“Of course, if an automobile has al- 
ready passed clear, it can proceed. 
But the prohibition against passing 
applies and is effective even if the 
automobile may have come up 
abreast the rear exit, or even if the 
automobile front is abreast of the 
front platform of the street car.” 
Peo. v. Merkert, 198 App. Div. 246, 
249, 1909 NYS 474. Compare. Morss 
v. Murphy Transfer, ete., Co., (Minn.) 
211 NW 950 (supra note 39). 

{g] Stop must be required dis- 
tance behind car.—A statute, requir- 
ing the driver of a motor vehicle 
coming up from behind a street car 
stopping to discharge passengers to 
stop not less than ten feet behind the 
street car, applies equally to front 
and rear exits and requires a vehicle 
to stop behind the street car, not 
behind the exit. Hence the operator 
must avoid having his vehicle along- 
side a street car when it stops to 
allow ‘passengers to alight. Ruddy 
v. Ingebret, 164 Minn. 40, 204 NW 
630, 44 ALR 159. 

{h] Distance from running board. 
—An ordinance, requiring the opera- 
tor of a motor vehicle to keep ‘at 
least six feet on the right-hand side 
from the running board or lower step 
of any street car which has stopped 
for the purpose of 
discharging passengers,’ refers only 
to the running board on the right- 
hand side of the car and is not yio- 
lated by one who, when driving in the 
direction opposite to that in which 
the street car is proceeding, passes 
on the left side of the street car and 
within less than six feet from the 
left-hand running board. Santina v. 
Thomlinson, 36 Cal. A. 29, 171 P 487. 

{i] Compliance with regulation 
does not relieve operator from duty 
to exercise care.—‘‘The statute does 
not imply permission to pass by 
giving the six-foot clearance regard- 
less of consequences. In other words, 
if there are passengers alighting 
from the street or interurban car 
and others about to board it who are 
without the six-foot clearance strip, 
the motorist may not proceed by 
merely giving the six-foot clearance 
between himself and the street or in- 
i regard for 


zones. 
vehicles to be brought to a stop when within a cer- 
tain distance of street cars stopped to take on or 
discharge passengers sometimes except from their 
operation places where safety zones are required.** 
Where such a regulation does not define safety 
zones, the question of what is a safety zone must 
depend, to some extent, on the circumstances,®® and 
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some jurisdictions, regarded as negligence per se,°? 
while in others it is regarded as evidence of negli- 


Regulations requiring motor 


the safety of loading or unloading 
passengers.” State v. Sandvig, 
(Wash.) 251 P 887, 889. 

48. Schafer v. Rose-Gorman-Rose, 
Inc., 192 App. Div. 860, 183 NYS. 161; 
Kittanning Borough y. Burns, 47 Pa. 
Super. 540; Carson v. Raifman,; 27 
Que, K. B. 337. 

fa] Passengers taken on or dis- 
charged on both sides.—Where a 
street car, operating on a_ single 
track, takes on and discharges pas- 
sengers on both sides, an automobile 
driver cannot excuse his violation of 
a statute forbidding passing a stand- 
ing street car ‘fon the side on which 
passengers get on-or off’? because he 
passed on the left side of the car 
and passengers should have alighted 
from and embarked on the right side, 
in the absence of any law imposing 
such duty on passengers. Kittan- 
ane Borough y. Burns, 47 Pa. Super. 

49. Syslack v. Nevin Grocery Co., 
180 Wis. 267, 193 NW 61. 

50. Requirement of care generally 
see supra § 582. 

51. Syslack v. Nevin Grocery Co., 
180 Wis. 267, 192 NW 61. 

[a] Place where stopping re- 
quired.—A statute requiring the oper- 
ator of a motor vehicle to stop when 
a street car passing in the same di- 
rection is actually taking on or dis- 
charging passengers “at the cross- 
ings or intersections of any public 
streets or highways” does not apply 
to a car which has stopped at a regu- 
lar place for receiving and discharg- 
ing passengers other than a crossing 
or intersection. Syslack v. Nevin 
Grocery Co., 180 Wis. 267, 271, 192 
NW 61 (“while the main object of 
the legislature in enacting the stat- 
ute referred to undoubtedly was the 
prevention of accidents at stopping 
places of street cars while such cars 
are in the act of receiving or dis- 
charging passengers, the _ statute 
must be given a meaning in harmony 
with the clear intention as expressed 
in the language used. If the legis- 
lature had intended the statute, which 
is in derogation of the common law, 
to apply to a situation like the one 
presented here, such intention could 
have been clearly made manifest by 
apt language. It is quite generally 
known that in all cities in the state 
where street cars are operated the 


: | usual and ordinary stopping places 
taking on or|, 


are confined to such places where 
one street or highway crosses or 
intersects another street or highway. 
All other stopping places are deemed 
exceptions to the general rule’). 

52. Cal.—Mann v. Scott, 180 Cal. 
6505182" P 280) 

Ill.—Mattice v. Klawans, 228 Ill. A. 
126 [rev on other grounds 312 Ill. 
299, 143 NE 866]. 

Sayonara eae Crawford, 187 SW 

Tex.—Ward v. Cathey, (Civ. A.) 210 
SW 289. + 

Que.—Carson v. Raifman, 27 Que. 
K.Br337. 

53. Hartnett v. Tripp, 231 Mass. 
382, 121 NE 17; Kolankiewiz v. Burke, 
91 N. J. L. 567, 103 A 249; Horowitz 
v. Gottwalt, (N. J. Sup.) 102 A 930; 
ee Red Park, 200 App. Div. 75, 192 


See statutes and ordinances. 
_55. Dashiell v. Jacoby, 142 Md. 
330, 120 A 751, 
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it cannot be held, as a matter of law, that a par- 
ticular space or passenger landing is or is not a 


safety zone.°° 


[§ 795] 9. Persons Coasting or Sledding. 
duties of the operator of a motor vehicle, when the 
streets or highways are covered with snow, with 
respect to persons who may be coasting thereon, are 
governed by the cireumstances of the particular 
When he is approaching an intersection he 
is not bound, in the absence of anything to put him 
on notice, to anticipate that persons are coasting on 
the intersecting street®® or to use any special pre- 
cautions with respect to persons who may be so 
engaged;°® but when he becomes, or should become, 
aware that they are in danger, it becomes his duty, 
under the humanitarian doctrine,®° to use every 
reasonable precaution to avoid injuring them.** 
fortiori, the driver of a motor vehicle traveling upon 
a street on which coasting is forbidden, which is 
intersected by a street on which coasting is allowed, 


case.>* 


56. Dashiell v. Jacoby, supra. 

{a] Application of rule.—Where a 
street railway ran along the center 
of the street, and at a street inter- 
section. there was a cinder platform 
with a cement coping around it, from 
two and one-half to three feet wide, 
from sixteen to eighteen feet long, 
and four or five inches above the 
bed of the street, it was error to 
instruct the jury as matter of law 
that this landing was not a safety 
zone within the meaning of a stat- 
ute excepting places where there 
were safety zones from the require- 
ment that automobiles should stop 


when approaching from the _ rear 
a street car which had stopped to 
take on or discharge passengers. 
Dashiell v. Jacoby, 142 Md. 330, 120 
Ajitol, 

57. Wetherill v. Showell, 264 Pa. 
449, 107 A 808. 

58. Labay v. Leiken, 252 Mass. 
579, 147 NE 737; Idell v. Day, 273 


Pa, 34, 37, 116 A 506, 20 ALR 1429. 

59. Idell v. Day, supra; Wetherill 
v. Showell, 264 Pa. 449, 107 A 808; 
Wetherill v. Showell, ete., Co., Inc., 
28 Pa. Dist....259  [foll,Hastburn - v. 
UL SU rxpress, Co., 225. Pa. 33, 73, A 
O77 I. 

“Where there is no testimony to 
justify a finding that a driver knew 
or had reasonable ground for know- 
ing boys were sledding, or likely to 
be sledding, on a hill at the time of 
passing, and a sled, not under con- 
trol, comes rapidly, without warning 
or opportunity to apprehend its ap- 
proach, and a collision takes place, 


there is no liability for damages 
to children who may be injured.” 
Idell v. Day, supra. 

60. Humanitarian doctrine see 
infra § 964. 

61. Kammer v. Loschke, (Mo. A.) 
238 SW 1088; Rowe v. Hammond, 


172 Mo, A. 203, 157 SW 880. 

62. Labay v. Leiken, 252 Mass? 
579, 147 NE 737. 

[a] When turning into a street 
on which coasting is allowed the 
driver is not required to anticipate 
that boys will coast across the street 
from which he turned and on which 
coasting is forbidden. Labay  v. 
Leiken, 252 Mass. 579, 147 NE 737. 

63. Cowles v. Springfield Gaslight 
Co., 234 Mass. 421, 125 NE 589; Idell 
v. Day, 274 Pa. 34, 37, 116 A 506, 20 
ALR 1429; Wetherill v. Shpwell, 264 
Pa, 449, 107 A 808; Yeager v. Gately, 
962 Pa. 466, 106 A 76; Edelman vy. 
Connell, 257 Pa. 317, 101 A 653. 

“Where a driver could see chil- 
dren at least 50 feet away from the 
crossing, or knew they were riding 
on the hill, he is required to give 
warning of his approach and take 
other reasonable means to guard 
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law.°? 


The 


A 


against accident, consistent with the 
circumstances.” Idell v. Day, supra. 
[a] Driver negligent. — Plaintiff, 
with other boys, was coasting on a 
street which, by city ordinance, was 
permitted to be used for coasting. 
There were. eight or ten “rippers” 
on the hill and the boys were holler- 
ing as they came down 
When plaintiff, with other boys on 
a ripper, started downhill there was 
a clear passageway, but as they came 
down defendant’s automobile came 
out from an intersecting street. The 
ripper was going about fourteen 
miles an hour and the automobile 
was going much faster. The boys 
who were on the ripper dragged 
their feet in an attempt to stop 
it but were unable to do so. The 
automobile kept on a straight course 
until a collision resulted. Jt was 
held that a finding that the driver 
of defendant’s automobile was negli- 
gent was justified. Cowles v. Spring- 
field Gaslight Co., 234 Mass. 421, 125 
NE 589. 
[b] Effect of ordinance.—An or- 
dinance providing that “No person 
shall course, coast, or slide on any 
sleigh, sled, or any other vehicle 
in, along, or upon the streets and 
portion of streets hereinafter 
named,” etc., as to streets or places 
not enumerated therein, excludes 
the act of coasting from the opera- 
tion of an ordinance providing that 
“No person shall, within the limits 
of any street or highway in the city 
engage in any other, game, 
amusement, or exercise interfering 
with the free, safe, and convenient 
use of such street or highway by 
any person traveling or passing 
along the same.’ Cowles v. Spring- 
field Gaslight Co., 234 Mass. 421, 
424,125 NE 589. 

64. Edelman v. Connell, 257 Pa. 
317. 101 A 653. 


65. Sund v. Smisek, 105 Nebr. 602, 
181 NW 529. 
{a] Illustration. — Defendant’s 


truck was being driven along a street 
intersected by an alley. Several 
houses obstructed the view of the 
alley from the street and the mouth 
of the alley, where it ran into the 
street, had banks between five and 
six feet high on each side. The 
street and the alley were covered 
with ice and snow and the driver 
of defendant’s truck knew that the 
alley was used .as a coasting place. 


At the top of the hill plaintiff's 
decedent, a boy nine years old, 
picked up his sled, and, running 


forward, threw himself at full length 
on top of it ‘and coasted down the 
hill at a rapid rate of speed. At the 
intersection of the street and the 
alley the sled collided with the rear 


the hill. | 
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is not bound to assume that boys will coast across 
the street on which he is traveling, in violation of 
Where, however, the driver knows, or is 
chargeable with knowing, that persons are coasting 
along the intersecting street, he must exercise a 
high degree of vigilance and caution to avoid any 
such persons,®* and is liable for any injury resulting 
from a failure to exercise such care,°4 although he 
.is not liable for an injury resulting from an accident 
which was not caused by his negligence.®? 
is driving uphill on.a snow covered street, while 
bound to keep a lookout,®® is not bound to appre- 
hend that a sled coming downhill at a very rapid 
rate will interfere with his progress,® and if he is 
suddenly confronted with an emergency created by 
the approach of a sled coming downhill and uses his 
best judgment in such emergency, he is not liable 
for an injury resulting from a collision between his 
motor vehicle and the sled.** 
a car which had been standing at the curb of a 


One who 


Where the operator of 


wheel of the truck, and plaintiff’s 
decedent was killed, although it did 
not appear that the car ran over him. 
It was held that a verdict for de- 
fendant was properly directed as 
“the evidence shows that the hill 
was steep, icy and dangerous for 
coasting, and that the sled descended 
so rapidly that it was beyond the 
control of the coaster, and so fast, 
as one witness testified, that John- 
nie could not get off or, as another 
testified, so fast that he could not 
be seen. In brief it clearly appears 
that the sled dashed out so swiftly 
from between the banks of the alley 
that the driver of a car running at 
a moderate rate of speed, in the ex- 
ercise of such care as an ordinarily 
prudent person would exercise un- 
der like circumstances, could not 
have prevented the collision and the 
consequent tragedy. In view of all 
the evidence it seems to us that 
reasonable minds could come to no 
other conclusion. We are unable to 
find evidence that will support plain- 
tiffs allegation of negligence.” 
Sund vy. Smisek, 105 Nebr. 602, 605, 
181 NW 529. 

66. Duty to keep lookout gener- 
ally see supra § 624. : 

67. Stickler v. Catanzaro, 86 Pa, 
Super. 63. A 

68. Post v. Richardson, 273 Pa. 
56, 116 A 581; Leslie v. Catanzaro, 
272 Pa. 419, 116 A 504 [foll Stickler 
v. Catanzaro, 86 Pa. Super. 63]. 

[a] Dlustraticons.—(1) Where the 
driver of an automobile in ascend- 
ing a hill at a moderate rate of 
speed, with his car under control, his 
lights lit, and chains on the wheels, 
turned to his left side of the road, 
in order to pass persons drawing 
sleds up the hill immediately ahead 
of him, and immediately after pass- 
ing such persons the driver saw a 
sled coasting toward him on _ the 
Same side of the road about one hun- 
dred and seventy-five feet away, and 
as the two vehicles approached each 
other, both turned at the same time 
in the same direction, the automo- 
bile to the right and the sled to 
the left, and the automobile held its 
course while there was another shift 
in the course of the sled to the 
right, and a resulting collision with 
the automobile at about its center, 
there was a sudden emergency in 
which the driver of the automobile 
exercised his best judgment and he 
was not guilty of negligence, and 
therefore was not liable for the death 
of the person on the sled. Post v. 
Richardson, 273 Pa. 56, 116 A 5381. 
(2) H Avenue approached’ S Avenue 
from the north at right angles. and 
at a steep grade. From S Avenue, 
M Street departed diagonally to the 


For later cases, developments and chang‘es in the law see cumulative Annotations, same title, page and note number. 
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street at a point where there was a down grade 
started the car backward without warning and ran 
over a sled and a boy who was riding thereon, a 
finding that the driver was negligent was held to be 


justified.®° 


[§ 796] 10. Persons with Physical Disabilities. 
The vigilance and care required of the operator of 
a motor vehicle vary with respect to persons of 
He is bound to an- 
ticipate that he may meet infirm persons in the 
highway,’+ and when he is approaching one whom 
he sees, or by the exercise of ordinary care should 
see, is physically disabled, he should regulate his 
But he is not under a duty 
to anticipate that a person whom he sees on the 
highway is subject to physical disability where there 
is nothing which should reasonably suggest such dis- 


different physical conditions.”° 


conduct accordingly.*? 


southeast being in the nature of a 
continuation of H Avenue, but not 
in a direct line with it. During the 
winter time when the streets were 
covered with snow plaintiff and 
others on a sled coasted down the 
grade on H Avenue at a rapid rate, 
crossed S Avenue and entered M 
Street. At the same time defendant 
was driving his automobile up M 
Street on the right-hand side. By 
reason of the direction of the streets 
a clear view from M Street across 
S Avenue was impossible and de- 
fendant’s vision was especially in- 
terfered with at the time of the ac- 
cident because practically one half 
of M Street at a point about fifteen 
feet distant from S Avenue was ob- 
structed by a pile of building mate- 
rial and a- contractor’s shanty. 
When defendant reached this ob- 
struction he turned out to the left 
to pass by it, having blown his 
horn, and as he rounded the obstruc- 
tion, he was able, for the first time, 
to observe the rapidly approaching 
sled then about fifteen to twenty- 
five feet distant. In the emergency 
he turned his car to the left and 
had almost reached the west curb of 
M Street when the coasting party 
came in contact with his right-hand 
front mudguard. It was held that 
defendant was not guilty of negli- 
gence and defendant’s motion for 
judgment non _  obstante  veredicto 
should be granted. Leslie v. Catan- 
zaro, 272 Pa. 419, 116 A’ 504 [foll 
i v. Catanzaro, 86 Pa. Super. 

Acts in emergencies generally see 
supra § 592 


69. Webster v. Wickham, (N. J. 
Sup.) 135 A 781. 

70. State v. Gray, 180 N. C. 697, 
104 SE 647; Glinco v. Wimer, 88 


W. Va. 508, 107 SE 198; Deputy v. 
Kimmel, 73 W. Va. 595, 80 SE 919, 
51 LRANS 989, AnnCasl1916E 656. 

71. State v. Peterson, 153 Minn. 
310, 314, 190 NW 345; Warruna v. 
Dick, 261 Pa. 602, 104 A 749. 

“Neither the blind nor the deaf are 
forbidden the public highways, and 
drivers of automobiles must be 
charged with knowledge that per- 
sons afflicted in’ some degree with 
the infirmities mentioned, or other- 
wise handicapped, do use such high- 
ways, and must regulate their driv- 
ing accordingly.” State v. Peterson, 
supra. 

72, Brown v. Wilmington, 27 Del. 
492, 90 A 44; McLaughlin v. Griffin, 
155 Iowa 302, 135 NW 1107; State v. 
Peterson, 153 Minn. 310, 190 NW 345. 

[a] Blind person.—(1) The oper- 
ator of a motor vehicle must exer- 
cise. great care to avoid injuring 
a blind person. Brown v. Wilming- 


ton, 27. Del. 492, 90 A 44. (2) (If 
the driver of an automobile ap- 
proaching a person crossing the 


street could by the use of ordinary 
care discover that such person is 
plind, it is his duty, upon discover- 
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ability.78 


son.” 


ing that fact, to stop his machine if 
necessary in order to prevent strik- 
ing such person, and if he fails to 
do so he is guilty of negligence. 
McLaughlin v. Griffin, 155 Iowa 302, 
135 NW 1107. 

73. Provinsal v. Peterson, 141 

Minn. 122, 169 NW 481; Warruna v. 
Dick, 261 Pa. 602, 104 A 749. 
_{a] Blind in one eye.—Plaintiff, 
who was blind in one eye, while 
walking on the side of the highway 
saw an approaching automobile go- 
ing in the same direction as himself 
and walked or ran into the middle 
of the road in order to obtain a ride 
on it. The automobile did not stop 
and as plaintiff stood in the middle 
of the road he was struck by de- 
fendant’s automobile, which = ap- 
proached from the side on which 
he was blind. In his action for the 
resulting injury a judgment for de- 
fendant was affirmed. Warruna v. 
Dick, 261 Pa. 602, 604, 104 A 749 
(“under such circumstances the 
court below certainly went as far 
as it properly could when... it told 
the jury that he [defendant] ‘was 
bound to anticipate that he might 
meet infirm persons on this public 
highway, and... it was his duty to 
have his automobile under control 
and to run it at a proper rate of 
speed’ ’’). 

[b] Defective eyesight.—No ac- 
tionable negligence is shown on the 
part of defendant driving his car 
straight along a street, in broad day- 
light, for injuries caused to plaintiff 
who was starting to cross the street 
at an intersection and walked into 
the side of the car, after having 
looked for approaching vehicles and 
failed to see any, although it appears 
that plaintiff's eyesight was defec- 
tive and thus he failed to see de- 
fendant’s approach, it not appear- 
ing that defendant knew anything 
about such defective vision or that 
there was anything in the move- 
ments of plaintiff or otherwise to 
suggest it to defendant. Provinsal 
v. Peterson, 141 Minn. 122, 1649 NW 


481. 

74. Brown v. Wilmington, 27 Del. 
492, 497, 90 A 44 (quoted infra note 
75). 

75. Brown vy. Wilmington, supra. 

“Tt is a rule of law that one driv- 
ing or operating a vehicle is bound 
to consider the lack of capacity of 
those in his way to care for their 
own safety, when such incapacity 
is known.or should have been known 
by him, and the law exacts greater 
care toward those who are unable 
to care for themselves, as children, 
blind persons and in fact drunken 
persons, when such incapacity is 
known or should have been known 
by the one driving’ or operating a 
vehicle. If, however, in this case 
you find from the testimony that at 
the time of the accident complained 
of, the plaintiff was intoxicated, and 
that the driver of the police patrol 


[§ 797] 11. Intoxicated Persons. 
a motor vehicle is not bound to anticipate, in the 
absence of anything to put him on notice, that a 
person whom he is approaching on the highway is 
intoxicated,’* but if he knows, or by the exercise of 
reasonable care could know, that such a person is 
unable to take ordinary care of himself by reason 
of intoxication, he must exercise caution commensu- 
rate with the situation to avoid injuring such per- 


[§ 798] 12. Children**—a. In General. 
on a street or highway is not a trespasser,” even 
though he is merely playing therein,’* and with 
respect to children on or near the street or highway, 
the operator of a motor vehicle is under a duty to 
exercise ordinary care."? 
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The operator of 


A child 


The vigilance and care 


did not know it or by the exercise 
of reasonable care on his part would 
not have known it or would not 
have known he was so intoxicated 
as to be unable to take ordinary care 
of himself, and if you shall further 
find that the accident occurred not 
by the patrol striking the plaintiff, 
but by the plaintiff falling into the 
Side of the patrol, the case then be- 
comes one either of pure accident or 
contributory negligence, and in either 
event, your verdict should be for the 
defendant.” Brown v. Wilmington, 

76. Children trespassing on vehi- 
cle see infra § 807. 
renters on highway see 

Negligence as to children in gen- 
is see Negligence [29 Cyc 445 et 
seq]. 

77. Patrick v. Deziel, 223 Mass. 
505, 112 NE 223; Lee vy. Independent 
Dairy, 127 Wash. 622, 221 P 309. 

78. Coope v. Scannell, 238 Mass. 
288, 289, 130 NE 494. And see cases 
infra note 79, 

“If it be assumed, as the defend- 
ant contends, that when injured the 
plaintiff, a boy eleven years of age, 
as he rode with his companion, a boy 
of fourteen, on a bicycle owned by 
the latter, was in the street solely 
for the purpose of play, this use of 
a public way would not preclude 
recovery if while using ordinary care 
he was injured by the defendant’s 
negligence.” Coope _ v. Scannell, 
supra. 

[a] Effect of ordinance.—An ordi- 
nance, providing that ‘“‘No person 
Shall, within the limits of any pub- 
lic street or highway in the city, 
play at any game of ball, snow-ball, 
foot-ball or any other game, amuse- 
ment, or exercise, interfering with 
the convenient and free use of such 
street or highway by persons trav- 
eling or passing along the same,” is 
not violated by two boys who, pro- 
posing to visit a neighboring town 
purely for amusement, ride along the 
street on a bicycle, one of the boys 
sitting on the handle bars and the 
other propelling it. Coope v. Scan- 
nell, 238 Mass. 288, 290, 130 NE 494 
(“The plaintiff, as we have said, was 
no less a traveller while using the 
street for amusement, pleasure or 
recreation, than if with his com- 
panion he had been going for the 
family doctor, or supplies for the 
household”). 

[b] A boy rolling a hoop on the 
road is not a trespasser, and the 
operator of an automobile owes to 
him the duty of reasonable care. 
Patrick v. Deziel, 223 Mass. 505, 112 


Supra 


NE 223. 

79. Ark.—Oliphant v. Hamm, 167 
Ark. 167, 267 SW 563. 

Cal.—Peluso v. City’ Taxi Co., 41 
Cal. A. 297, 182 P 808. 

Conn.—Brown v. Page, 98 Conn. 


141, 119 A 44. 
Ga.—Cohn y. Buhler, 30 Ga. A, 14, 
116 SE 864. 
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required of the operator vary, however, with respect 
to persons of different ages,*° and ordinary care 
requires that due consideration be given to the cir- 
cumstance that children do not ordinarily exercise 
the same degree of prudence for their own safety as 


308 Ill. 
Miller v. Eversole, 


Ill.—Morrison v. Flowers, 
189, 139 NE 10; 
184 Ill. A. 362. 3 

Iowa.—Crawford v. McElhinney, 
171 lowa 606, 154 NW 310, AnnCas 
1917E 221. 

La.—Ferrand v. W. H. Cook & Co., 
146 Wa- 17,283 'S. 362; “Elmendorf v. 
Clark; 143 Tas-9474, 79 S. 557, LRA. 


1918F 802. 
Me.—Meserve vy. Libby, 115 Me. 
282, 98 A 1754. 


Mass.—Patrick v. Deziel, 223 Mass. 
505, 112 NE 223. 


Minn.—Converse v. Adleman, 153 
Minn. 306, 190 NW 340; Roberts v. 
Ring, 143 Minn. 151, 173 NW 437; 
Kennedy v. Webster, 137 Minn, 335, 
163 NW _ 519. 

Mo.—Chaar v. McLoon, 304 Mo. 
238, 263 SW 174; Degan v. Jewell, 


293 Mo. 80, 239 SW 66; Goodwin v. 
Bugas, 290 Mo. 678, 236 SW 50. 

N. J.—Minaresik v. Blank, (Sup.) 
182° A, 251. 

N. Y.—Conrow v. Snyder, 215 App. 
Div. 603, 214 NYS 410; Taggart v. 
Collins, 210 App. Div. 671, 2u6 NYS 
635 [aff 240 N. Y. 595 mem, 148 NE 
720 mem]; Ryeczko v. Klenotich, 204 
App. Div. 693, 198 NYS 473. 

Pa.—Burns v. Joseph Flaherty Co., 
278 Pa. 579, 123 A 496; Silberstein 
v. Showell, 267 Pa. 298, 109 A 701. 

Philippine.—Manzanares v. Moreta, 
88 Philippine 821. 

R. I.—Flynn v. Siezega, 113 A 1. 

Tenn.—Williams v. Black, 147 
Tenn, 331, 247 SW 95. 

Utah.—Herald v. Smith, 56 Utah 
304, 190 P 932. 

Vt.—Dervin v. Frenier, 91 Vt. 398, 
100 A 760. 

Wash.—Lee v. Independent Dairy, 
127 Wash. 622, 221 P 309; Locke v. 
Greene, 100 Wash. 397, 171 P 245. 

W. Va.—Goff v. Clarksburg Dairy 
Co., 86 W. Va. 287, 103 SH 58. 

Wis.—Quinn v. Ross Motor Car 
Co., 157 Wis. 5438, 147 NW 1000. 

Ont.—Whitten v. Burtwell, 47 Ont. 
L. 210. : 


[a] The standard is the care 
which a reasonably prudent man 
would exercise in similar circum- 
stances. Borland v. Lenz, 196 Iowa 


1148, 194 NW 215. 

{b] That a child is violating the 
law does not relieve an automobile 
driver from the duty of exercising 
ordinary care to avoid injuring him. 
Williams v. Black, 147 Tenn. 331, 247 
Sw 95. 

{c] The tendency of small chil- 
dren to run across streets, especially 
at or near schoolhouses, must not 
be ignored by drivers of motor vehi- 
cles. Rankin v. Ward Baking Co., 
272 Pa. 108, 116 A 58. 

{d] Child looking away from car. 
—Where a driver, in approaching a 
crowded crossing in an automobile, 
observes the position of a child look- 
ing away from the car, he is no. 
justitied in attempting to drive the 
car across, unlesS a prudent per- 
son would do so under the same cir- 
cumstances. Crawford v. McElhin- 
ney, 171 Iowa 606, 154 NW ‘310, 
AnnCasi917E 221. 

[e] Circumstances showing neg'li- 
gence of driver.—(1) Striking a child 
who ran across the street ahead 
of the machine, and who was on the 
sidewalk when struck by the fender. 
Flynn’ v. Siezega, (R. I.) 113 A 1. 
(2) Failure to slacken speed or give 
warning to a small boy racing close 
beside the car. Ferrand v. W. H. 
Cook & Co., 146 La. 17, 83 S 362. 

{f] Children on back of vehicle.— 
The driver of a motor vehicle fol- 
lowing another vehicle on the rear 
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of which there are children whose 
attitudes indicate a purpose or lia- 
bility suddenly to step off it, and 
desiring to pass such other vehicle, 
is bound to adopt and use reason- 
able precautions for the safety of 
the children, such as vigilance, warn- 
ing, and reduction of speed, if nec- 
essary. But he is not required to 
have his car under such control, in 
such cases, that he may stop it in- 
stantly upon a sudden and unex- 
pected intrusion of a child so situ- 
ated upon the path or course of the 
car and immediately in front of it. 
Goff v. Clarksburg Dairy Co., 86 W. 
Va.''237, 103) SH 58. 

[g] Young child playing in gut- 
ter.—Where the driver of an au- 
tomobile saw a child about two years 
of age playing in the gutter ahead 
of him and drove along about the 
middle of the street and the child 
undertook to run across in front of 
his car and he was unable to stop 
in time to avoid striking the child, 
a finding that the driver was negli- 
gent was justified. Balog v. F. M. 
Mitchell Motor .Co., (N. J. Sup.) 130 


A 441. 

[h] Street roller on street closed 
to traffic. — On the question of 
whether or not the operator of a 
street roller engaged in work on the 
highway was in the exercise of due 
eare as to children watching the 
work and following the roller in its 
progress along the street, the fact 
that the street was closed to traffic 
is one of the circumstances that 
the jury may take into account. 
Chernov v. Blakeslee, 95 Conn. 617, 
111 A 908. 

{i] Change. of course in direction 
in which child running.—Where a 
boy was playing in a street when 
an automobile approached, traveling 
south at a speed of from fifteen to 
eighteen miles per hour, and there 
was no other travel on the street 
and the boy started on a fast run 
to cross the street diagonally from 
the east to the west side, and as 
the automobile approached the boy 
its course was changed toward the 
west so that the automobile and the 
boy came together at or near the 
curb on the west side of the street, a 
finding that the operator of the auto- 
mobile was negligent was warranted. 
Bohringer v. Campbell, 154 App. Div. 
879 mem, 137 NYS 241, 1538 App. Div. 
905 mem, 137 NYS 1111 mem, 154 


App. Div. 952 mem, 139 NYS 1117 
mem. 
{i] Sounding horn does not ex- 


cuse lack of care in other respects.— 
A driver of an automobile who struck 
and injured a child about five years 
old is not relieved from liability be- 
cause he sounded the horn before 
the accident, although if the child 
had heeded the signal and remained 
where she was the accident would 
not have happened. Herald v. Smith, 
56 Utah 304, 309, 190 P 932 (“Under 
the circumstances and facts of this 
case it is immaterial whether such 
alarm was given or not. The plain- 
tiff was a little girl not yet five years 
of age. The ordinary child of that 
age could neither appreciate nor un- 
derstand the object sought or the 
reasons for giving such warning, If 
it made any impression at all upon 
her mind, she probably accepted it 
as for her amusement rather than 
anything else; in other words, we re- 
gard the fact as to whether defend- 
ant sounded therhorn as immaterial. 
It would in no way relieve the. de- 
fendant of the charge of negligence, 
if he was negligent in going forward 


ce a 
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adults, which circumstance imposes on the oper- 
ator, in order to reach the standard of ordinary care 
with respect to children, a duty to exercise more. 
vigilance and caution than might be sufficient in the 
case of an adult.*? 


The age and maturity of the 


after he observed the child crossing 
the street, nor would it charge the 


plaintiff with contributory negli- 
gence’’). 
[k] Failure to exercise ordinary 


care not gross negligence.—The facts 
that the driver of an automobile, after 
seeing a child thirteen years old in 
the street, fails to exercise ordinary 
care to avoid injury to the child, 
and that the failure is the proximate 
cause of an injury to the child, do 
not establish gross negligence of the 
driver. Quinn v. Ross Motor Car 
Co., 157 Wis. 543, 147 NW 1000. 

80. State v. Gray, 180 N. C. 697, 
104 SE 647; Glinco v. Wimer, 88 W. 
Va. 508, 107 SE 198; Deputy v. Kim- 
mel, 73 W. Va. 595, 80 SE 919, 51 
LRANS 989, AnnCas1916E 656. 

81. lIowa.—Faatz v. Sullivan, 199 
Iowa 875, 200 NW 321. 

Kan.—Ratcliffe v. Speith, 95 Kan. 
823, 149 P 740 [quot Collins vy. South 
Boston R. Co., 142 Mass. 301, 7 NE 
856, 56 AmR 675]. 

Pa.—Hook v. Bell Tel. Co., 81 Pa. 
Super. 120, 122. 

Utah.—Herald v. Smith, 56 Utah 
304;,-09:0,,P) 932. 


Wash.—Lee v. Independent Dairy, 


12% Wash. 622, 221 PRP. 309; Blair 
v. Kilbourne, 121 Wash. 93, 207 P 
953. 

“The well-known tendency of 


young children to run _ heedlessly 
into the street calls for extra cau- 
tion.” Hook v. Bell Tel. Co., supra. 

“All know that children, impelled 
by the instincts of immaturity, are 
often heedless of danger, and hence 
motorists are bound to exercise a de- 
gree of care and caution commensu- 
rate with this known characteristic 
and- the circumstances of the situa- 
tion. It is said that the operator 
of a ‘car in a street where there are 
children may well be required to 
manage his car with reference to all 
the risks that may reasonably be ex- 
pected, and among these may be 
reckoned the risks arising from the 
heedlessness and indiscretion of chil- 
dren in the street.’” Ratcliffe v. 
Speith, 95 Kan, 823, 826, 149 P 740 
{quot Collins v. South Boston R. Co., 
nia 301, 312, 7 NE 856, 56 AmR 

[a] Remaining in place of safety. 
—An automobile driver has no right 
to assume that a boy who has passed 
out of the pathway of his automobile 
and reached a place of safety will 
remain there or continue on his jour- 
ney. Faatz v. Sullivan, 199 Iowa 875, 
200 NW 3821. 

82. Del.—Brown  v. 
27 Del. 492, 90 A 44, 

Kan.—Ratcliffe v. Speith, 95 Kan. 
823, 149 P 740. 

Ky.—Tupman v. Schmidt, 200 Ky. 
88, 254 SW 199. 

La.—Albert v. Munch, 141 La. 686, 
75 S 5138, LRAI918A 240. 

Mo.—Haake v. Davis, 
249, 148 SW 450, : 

N. Y.—Lamb v. Farrell, 125 Misc. 
148, 209 NYS 365; Thies v.. Thomas, 
TT NYS 276. 

N. C.—State v. Gray, 180 N. C. 697, 
104 SE 647. 

Pa.—Silberstein v. Showell, 267 Pa. 
298, 109 A 701. 

Utah.—Green v. Higbee, 66 Utah 
539, 244 P 906; Herald v. Smith, 56 
Utah 304, 190 P 9382. 


Wilmington, 


166 Mo, A. 


Wash.—Blair v. Kilbourne, 121 
Wash, 93, 207 P 958. 
Va.—Glinco v. Wimer, 88 W. 


W. 
Va. 508, 107 SE 198. 
Wis.—Pisarek v. Singer Talking 
eat Co.,..185,., Wis, 92, 200, NW, 
675. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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particular child is also a circumstance to be consid- 
ered in determining whether the operator has ex- 
ercised due care,®* as the incapacity of a very young 
child to appreciate or avoid danger may impose upon 
the operator the duty of exercising a very high 
degree of caution and vigilance with respect to such 
child,§* while less caution and vigilance will meet 


Ont.—Whitten v. Burtwell, 47 Ont. 
L. 210, 

“A care which would be sufficient 
as to adults would be wholly inade- 
quate where the safety of children 
was involved.’ Ratcliffe v. Speith, 
95 Kan. 823, 826, 149 P 740. 

“The degree of care required to be 
exercised will be greater when the 
safety of children or others of imma- 
ture judgment is involved, and when 
Such facts are known to the opera- 
tor of the car. What would consti- 
tute reasonable care in one case 
might not be reasonable care in an- 
other.” Herald v. Smith, 56 Utah 
304, 309, 190 P 932. 

“The operator of an automobile 
must increase his exertions in order 
to avert danger to children, whom he 
may see or by the exercise of rea- 
sonable diligence and attention can 
or should see on or near the highway. 
Their lack of capacity to apprehend 
and guard against danger makes 
such care and caution necessary.” 
Deputy v. Kimmel, 73 W. Va. 595, 
599, 80 SE 919, 51 LRANS 989, Ann 
Cas1916E 656. 

[a] A driver cannot assume that 
a young child will not run in front 
of his machine, ‘as he may assume in 
case of an adult. Pisarek v. Singer 
Talking Mach. Co., 185 Wis. 92, 200 
NW 675. 

[b] Children playing in street.— 
The driver of an automobile is bound 
to exercise extreme care while driv- 
ing on streets in which children are 
playing, and must do more than 
merely drive slowly. Hammer v. 
Bloomingdale, 215 App. Div. 308, 213 
NYS 743. 

{[c] Boy fiying kite-—When the 
operator of an automobile observes 
the possibility of injury to a nine- 
year-old boy flying a kite, he is re- 
quired to exercise more caution than 
would ordinarily be necessary. Blair 
vy. Kilbourne, 121 Wash. 93, 207 P 953. 

[ad] Crowd of children.—A person 
driving an automobile on a city street 
through a crowd of children must ex- 
ercise care commensurate with the 
exigencies of the situation, the great- 
est care being only ordinary care in 


such a case, Haake v. Davis, 166 
Mo. A. 249, 148 SW 450. 
[e] Chila nine years old.—The 


driver of an automobile is not justi- 
fied in assuming that a child nine 
years of age may be depended upon 
to exercise the same degree of care 
for his safety as an adult, and when 
the driver observes the possibility of 
danger to such a child he is bound to 
exercise more caution than would or- 
dinarily be necessary. Blair vy. Kil- 
bourne, 121 Wash. 93, 207 P 953. 

[f] More than ordinary care (1) 
must, according to some decisions, 
be exercised by the operators of mo- 
tor vehicles with respect to children. 
- State v. Gray, 180 N. C. 697, 104 SE 
647; Glinco v. Wimer, 88 W. Va. 508, 
107 SE 198. (2) But it would seem 
that such expressions are not in- 
tended to impose on the operator a 
higher standard than that of ordinary 
or reasonable care under the circum- 
stances but rather. to indicate, in 
accordance with the text, that in 
order to reach the standard with re- 
spect to children there must be a 
higher degree of vigilance and cau- 
tion than would meet the standard 
with respect to persons better able to 
appreciate and avoid danger. 

{g] Preparation for any conceiv- 
able event.—‘‘A person who drives so 
dangerous a machine as an automo- 
bile through the principal street of 


! alert 
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the requirement 


them®’? and give 


a large city, upon a bright, dry day, 
and who sees, at a distance of 150 
feet in front of him, two boys, ages 
10 and 12 years, respectively, trail- 
ing in a soap box wagon behind an 
ice wagon, should take such precau- 
tions in his driving as that, in no 
event or situation, conceivable to an 
intelligent man, will he run over and 
kill the boys.’ Albert v. Munch, 141 
La. 686, 75 S 513, LRA1918A 240. 

83. La.—Moore v. Vance, 4 La, A. 
Some 

Ky.—Tupman v. Schmidt, 200 Ky. 
88, 254 SW 199. 

Mich.—Nordman v. Mechem, 227 
Mich, 86, 198 NW 586; Barger v. Bis- 
sel, 188 Mich. 366, 154 NW 107%. 

Pa.—Burns v. Joseph Flaherty 


Co., 278 Pa. 579, 123 A 496; Silber- 
stein v. Showell, 267 Pa. 298, 109 A 
701. 


Tenn.—Townsley v. Yellow Cab Co., 
145 Tenn, 91, 237 SW 58. 

Utah.—Herald v. Smith, 56 Utah 
304, 190 P 932. 

Vt.—Dervin y. Frenier, 91 Vt, 398, 
100 A 760. 

[a] Mental condition.—In an ac- 
tion for death of a boy, struck by 
an automabile while roller skating 
on a highway, deceased’s age, ap- 
parent from his appearance, but not 
his mental condition, beyond ordinary 
mental condition, could be considered 
in determining defendant’s negli- 
gence. Nordman v. Mechem, 227 
Mich. 86, 198 NW 586. 

84. Moore v. Lance, 4 La. A. 353; 
Joseph vy. Larkworthy, 15 OhNPNS 
561; Ratcliffe v. McDonald, 123 Va. 
781, 97 SE 307. 

fa] No right to rely on care of 
four-year-old child.—‘‘The driver of 
an automobile may have a right to 
presume that a person of responsible 
age, and apparently in possession of 
his faculties, will exercise ordinary 
care for his own protection, and will 
not negligently or recklessly expose 
himself to danger. But a driver has 
no right to indulge such presumption 
in the case of a child only four 
years of age.” Ratcliffe v. McDonald, 
123 Va. 781, 788, 97 SH 307. 

[b] Duty to stop.—‘‘If the driver 
of an automobile sees children two 
or three years of age toddling across 
the highway in front of him, the law 
requires him to come to a dead stop 
if necessary to avoid injuring them.” 
Joseph v. Larkworthy, 15 OhNPNS 
561, 566. 


g5. U.S. v. Knight, 26 Philippine 
216. 
[a] “Boys 10 or 12 years of age, 


unattended by their parents or guard- 
jans, are always to be found on the 
streets and bypaths of our cities and 
villages, and no one questions their 
right to be there. A driver of a vehi- 
cle seeing a boy of that age on the 
street or side path may fairly as- 
sume that he has sufficient ‘intelli- 
gence to direct’ himself under ordi- 
nary conditions. Indeed boys of that 
age are often more wide awake and 
in avoiding danger than are 
their elders, as anyone who has ever 
watched a crowd of lively newsboys 
plying their trade will readily agree. 
Manifestly, it would place an _ in- 
tolerable burden on all wheeled traf- 
fic on our streets and highways, to 
rule that the drivers of all vehicles, 
when they see boys 10 or 12 years of 
age on the street or side path or 
riding on other vehicles, unattended 
by their parents or guardians, must 
reduce their vehicles to such con- 
trol that, if one of these boys ‘by a 
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of ordinary care with respect to 


children who have reached an age at which they may 
ordinarily be expected to be capable of appreciating 
and avoiding danger.*® 
anticipate the presence of children in the street®® 
and must exercise reasonable care in looking out for 


The driver is bound to 


reasonable and timely warning of 


sudden dart’ places himself in front 
of a vehicle, ‘the driver may save 
him from injury by stopping his ve- 
hicle.” Boys 10 or 12 years of age, 
who are permitted to go about un- 
attended, may fairly be presumed to 
have sense enough to take care of 
themselves from the ordinary and 


usual dangers of street traffic.” U.S, 
v. Knight, 26 Philippine 216, 226. 
86. Morrison v. Flowers, 308 Tll. ~ 


189, 139 NE 10; Lee v. Independent 
Dairy, 127 Wash. 622, 221 P 309. 

[a] Playing in street.—A person 
operating a motor vehicle along the 
streets of a city is bound to recognize 
the fact that children will be found 
playing in the street and thut they 
may sometimes attempt to cross the 
street unmindful of its dangers, and 
the driver owes the children the duty 
of reasonable and ordinary care un- 
der the circumstances. Morrison v. 
Flowers, 308 Ill. 189, 1389 N# 10. 


Duty to anticipate presence of 
others on highway generally see 
supra § 624. 


Conn.—Friedler v. Hekeler, 96 
Conn. 29, 112 A 651. 
Iowa.—State v. Biewen, 169 Iowa 
256, 151 NW 102, 
La.—Burvant v. Wolfe, 126 La. 787, 
52 S 1025, 29 LRANS 677. 
Mass.—Pinto v. Brennan, 254 Mass. 
298, 150 NE 86. 
Minn.—Kennedy vy. 137 
Minn. 335, 163 NW 519. 
j Movers enala v. Norman, 252 SW 


Webster, 


N. J.—Smiley v. Reid Ice Cream 
Corp., (Sup.) 135 A 504; Minaresik 
v. Blank, (Sup.) 132 A 251. 

Oh.—Decker v. Mitchell, 10 Oh. A. 
438, 29,0. C. A. 558. 

Pa.—McAvoy v. Kromer, 277 Pa. 
196, 120 A 762; Kuehne v. Brown, 257 
Pacis %,. A012 AAT F. 

Tex.—Temple. Lumber Co, v. Liv- 


ing, (Civ. A.)-289 SW 746. 
Wash.—Bulger v. -Yamaoka, 111 
Wash. 646, 191 P 786. 
Wis.—Stoffe v. Hilker, 189 Wis. 


414, 207 NW 685. 

[a] Child following others across 
street.—Under evidence that three 
children were playing together and 
two of them ran across the street in 
front of an approaching truck, the 
driver of which saw them, the jury 
might find that the driver ought to 
have looked to see whether the third 
child would follow them. Friedler y. 
Hekeler, 96 Conn. 29, 112 A 651, 

[b] Observation must not be lim- 
ited to directly in front.—Although a 
city ordinance gives automobiles the 
right of way over pedestrians be- 
tween street intersections, one who 
is driving through a residential sec- 
tion of a city where children are 
playing on the street may not limit 
his view. to the roadway immediately 
in front of him, relying solely upon 
his having the right of way, and stop 
only when some one appears directly 
in his pathway. Bulger v. Yamaoka, 
111 Wash. 646, 191 P 786. 

[c] Failure to see (1) a child in 
time to avoid injuring him may con- 
stitute negligence where the driver 
could have seen him if hé had exer- 
cised ordinary care. Pinto v. Brennan, 
254 Mass. 298, 150 NE 86; Fitzgerald 
v. Norman, (Mo.) 252 SW 43; Kuehne 
v. Brown, 257 Pa. 37, 101 A 77. (2) 
Evidence that a child in the highway 
was killed by an automobile being 
driven with an unobstructed view and 
that there was no obstacle to turning 
aside so as to avoid the collision is 
sufficient to support a finding that 
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the approach of his car’ to children playing in the 
street,®® crossing the street,®® or walking along the 
The operator must 


street in a situation of danger.®} 
have his car under control®? and 


reasonable rate of speed®® at places where children 
are or may be expected to be in the street.°* 
duty to children requires that his machine be under 
such control that he is able to stop it in a reason- 
able time in an emergency,®® but he is not required 
to have his car under such control that it ean be 


the death was in consequence of 
the recklessness of the _ driver, 
whether he observed the child or 
not, for if he did not see, he should 
have done so, in the exercise of ordi- 
“ nary diligence, and the slower he was 
moving in such a_ situation the 
greater must have been his careless- 
ness. State v. Biewen, 169 Iowa 
256, 151 NW 102. 

{d] Duty to continue to observe 
children. Where the driver of a 
truck observes some boys in the road 
and sees them run to the side of the 
road on his approach, ordinary care 
requires that he should continue to 
observe them and not rush by them 
with his truck and a wobbling trailer 
attached thereto, without paying any 
attention to how near they may be 


to the roadway. Temple Lumber 
Co. v. Living, (Tex. Civ. A.) 289 SW 
746. 


Duty to keep lookout generally sea 
supra §§ 624-627, 691. 

88. Duty to give signal or warn- 
ing of approach generally see supra 
§§ 628-631, 692. ‘ 

89. Kan.—Ratcliffe v. Speith, 95 
Kan. 828, 149 P 740. 

Ky.—United Casket Co. v. Reeves, 
206 Ky. 581, 267 SW 1108; Ewing v. 
Arnold, 199 Ky. 513, 251 SW 626. 

La.—Ferrand v. W. H. Cook & Co., 
146 La. 17, 83 S 362; Elmendorf v. 
Clark, 143 La. 971, 79 S 557, LRA 
1918F 802. 

Mass.—Davicki v. Flanagan, 250 
Mass. 379, 145 NE 449; Tripp Vv. 
Taft, 219 Mass. 81, 106 NE 578. 

N. Y.—Hammer v. Bloomingdale, 
215 App. Div. 308, 213 NYS 743; Tag- 
gart v. Collins, 210 App. Div. 671, 206 
NYS 635 [aff 240 N. Y. 595 mem, 148 
NE 720 mem]; Brianzi v. William 
M. Crane Co., 196 App. Div. 58, 187 
NYS 441. 

Pa.—Ditchfield v. Tharp, 75 Pa. 
Super. 563; Bloom v. Whelan, 56 Pa. 
Super. 277. 

[a] Failure to blow horn .not 
cause of accident.—Where a child in 
danger of being run over by an auto- 
mobile was shouted at by several 
persons, failure of the driver of the 
automobile to blow his horn, if 
negligence, was not the cause of 
the injury, and shows no basis for 
recovery. Brianzi v. William M. 
Crane Co., 196 App. Div. 58, 187 NYS 


441. 

Collins v. Kamper, (Mo. A.) 
272 SW 1053; Thornton v. Stewart, 
(Mo. A.) 240 SW 502; Smiley v. Reid 
Ice Cream Corp., (N. J. Sup.) 135 
A 504. / 

91. Oliphant v. Hamm, 167 Ark. 
167, 267 SW 568; Temple Lumber Co. 
v. Living, (Tex. Civ. A.) 289 SW 746 
(set out and quoted supra § 752 


note 65); Nadeau v. Morgan, 30 Ont 
WN 15. 
92. Ratcliffe v. Speith, 95 Kan. 


823, 149 P 740; Ferris v. McArdle, 92 
Nevaeh 680; 106 A 460 

[a] ‘Where a driver can see chil- 
dren crossing on a street nearly in 
front of him, ordinary prudence re- 
quires that he have his automobile 
under such control, as he approaches 
along the track they are intending to 
eross, as to enable him to avoid run- 
ning over them. Ferris v. McArdle, 
92 N. J. L. 580, 106 A 460. 
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operate it at a 


His 


avoided. 


Control generally see supra §§ 634, 


5. 

93. I1l.—Fannon v. Morton, 228 Ill. 
A. 415; O’Connell v. Yellow Cab Co., 
222 Ill. A. 118; Linehan v. Morton, 
221 TT ARO. 

Ky.—Ewing v. Arnold, 199 Ky. 513, 
251 Sw 626. 

La.—Ferrand v. W. H. Cook & Co., 


146 a,-17; 83 -S, 362-2 himendort sve 
Clark,7143™ La. 97458 793 S557) ERA 
1918F 802. 


Mass.—Davicki v. Flanagan, 250 
Mass. 379, 145 NE 449; Tripp v. Taft, 
219 Mass. 81, 106 NE 578; Clark v. 
Blair, 217 Mass. 179, 104 NE 435. 

Mo.—Collins v. Kamper, (A.) 272 
SW 1053; Koelling v. Union Fuel, 
ete., Co., (A.) 267 SW 34; Thornton 
v. Stewart, (A.) 240 SW 502; Haake 
v. Davis, 166 Mo, A. 249, 148 SW 450. 

N. J.—Ferris v. McArdle, 92 N. J. 
L. 580, 106 A 460; Verdon v. Cres- 
cent Auto. Co., 80 N. J. L. 199, 76 A 


346. 
omens 


Pa.—Ditchfield v. Tharp, 


Super. 563; Bloom v. Whelan, 56 Pa. 
Super, 277. 

Wis.—Stoffe v. Hilker, 189 Wis. 
414, 207 NW 685. 

Ont.—Nadeau v. Morgan, 30 Ont 
WN 15. 

[a] Driving close to children.—It 


is negligence to drive at a high rate 
of speed along a park boulevard 
within a foot or two of a group of 
boys who might have been seen. 
Clark v. Blair, 217 Mass. 179, 104 NE 
435 


{b] Sudden movement of child.— 
If one is running his automobile at a 
speed in excess of the statutory limit, 
or at an unreasonable or dangerous 
speed, he cannot escape liability for 
injury to a child because the child 
ran in front of the automobile so 
suddenly that the accident was then 
unavoidable. Morrison vy. Flowers, 
308 Ill. 189, 1389 NE 10. 

[c] Five or six miles per hour.— 
To run an automobile on a city street 
through a crowd of playful, noisy, 
children at a speed of five or six 
miles per hour is an act of gross 
negligence. Haake y. Davis, 166 Mo. 
A. 249, 148 SW 450. 

{[d] Over twenty mile&S per hour.— 
Although a boy ran upon the street 
at a point between crossings, if de- 
fendant’s taxicab which struck him 
was going at a speed of over twenty 
miles per hour in a thickly-settled 
district, defendant would be charge- 
able with negligence. O’Connell v. 
Yellow Cab Co., 222 Ill. A. 118. 

Speed generally see supra §§ 634-— 
645, 696-698. 


94. See cases supra notes 86-93. 

95. McMillen v. Strathmann, 264 
Pani3; 20%; Av 332; : 

96. Borland y. Lenz, 196 Iowa 
1148, 194 NW 215; McMillen y. 


Strathmann, 264 Pa. 138, 107 A 332; 
Goff v. Clarksburg Dairy Co., 86 W. 
Va. 237, 103 SE 58. 

[a] ‘Control sufficient.—Where a 
child five and one-half years old ran 
across a street in. front of a motor 
truck at a time when it was some 
forty feet distant, and then turned 
and ran back across the street, and 
as he did so was struck, and the truck 
was not running more than ten or 
twelve miles per hour, was stopped 


stopped. immediately.9* 
surer of the safety of children who may be on or 
near the highway,°*’ and although he is bound to be 
vigilant,°* he is not bound to anticipate everything 
which might possibly occur,®® and if he has exer- 
cised ordinary care in view of the situation and 
circumstances, he is not lable for an injury to a 
child by his machine which is due to an occurrence 
which he could not reasonably have foreseen and 
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The driver is not an in- 


in less than its length, and the 
driver sounded his horn when the 
child first crossed the street, the 
driver was not negligent. McMillen 
v. Strathmann, 264 Pa. 13, 107 A 332. 
Ability to stop generally see supra 


§§ 639, 698. 
97. Smith v. Peter Schoenhofen 
Brewing Co., 201 Tll. A. 552; Ticknor 


v. Seattle-Renton Stage Line, 139 
Wash. 354, 247 P 1, 47 ALR 252. 

[a] The mere fact that a child is 
struck and injured by an automobile 
is not of itself any evidence of neg- 
ligence on the part of the driver. 


! Ticknor v. Seattle-Renton Stage Line, 


139 Wash. 354, 247 P 1, 47 ALR 252. 
98. See cases supra notes 79-94. 
99. McAvoy v. Kromer, 277 Pa. 
196, 120 A762. 

[a] Thus he is not bound to an- 
ticipate: (1) That a child will sud- 
denly dart from the side of the street 
or suddenly run across the street in 
front of his car. McAvoy v. Kromer, 
277 Pa, 196," 120 A 7622" (2) IPhatee 
child five ‘and one-half years old 
whom he sees cross the street in 
front of him will run back across 
the street in front of the truck. Me- 
Millen v. Strathmann, 264 Pa. 13, 107 
A 332. 

1. Conn.—Brown = y. 98 
Conn, 141, 119 A 44. 

Ill.—Morrison y. Flowers, 308 Il. 
189, 1389 NE 10. 

Towa.—Borland v. Lenz, 196 Iowa 
1148, 194 NW 215. 

Ky._-Lawson v. Gleeson, 209 Ky. 
37, 272 SW 56. 

La.—Hahn vy. P. Graham & Co., Inc.,. 
1423p habbo SOneS aoa Welsch v. 
Standard Oil Co., 3 La. A. 734. 

Me.—Levesque Vv. Dumont, 116 Me. 


PSNR ng Vew fie 

Md.—Sullivan v. Smith, 123 Md. 
546, 91 A 456. 

Mass.—Lovett vy. Scott, 232 Mass. 
541, 122 NE 646. 

Mich. —Jackson y. Mills Baking Co., 
221 Mich. 64, 190 NW 740, 26 ALR 
906; Gardiner v. Studebaker Corp., 
204° Mich, 313, 169 NW 828; Barger 
ve Besvedls 188 Mich. 366, 154 NW 

N. J.—Francis v. Atlantic City Gas 
Co., 83 N. J. L. 704, 85 A 232 

N. Y.—Iannone v. "Weber- -McLough- 
lin Co., 186 App. Div. 594, 174 NYS 
580; Paul v. Clark, 161 App. Div. 456, 
145 NYS 985. 

Pa.—Silberstein v. Showell, 267 Pa. 
298, 109 A 701. 
at I.—Razza v. Williams, 119 A 


Wash.—Locke y. Greene, 100 Wash. 
SOs DL Ad es 2455 

Ww. Va.—Gotf vy. Clarksburg Dairy - 
Co., 86 W. Va.-237, 103 SE 58. 

Wis.—Kammas vy. Karras, 179 Wis. 
12, 190 NW 849. 

tal Leaving sidewalk.—(1) Where 
a child darted from a sidewalk di- 
rectly in front of a motor vehicle 
and was injured, the driver was not 
negligent. , Silberstein v., Showell, 267 
Pa. 298, 109 A.701, (2) Where the 
operator of a motor vehicle was driv- 
ing slowly and cautiously in a 
crowded street, and a child ran off 
the sidewalk against the side of the 
automobile, which was within a foot 
or two of the curb, and fell under 
the hind wheel, the operator was not 


Page, 


“or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Starting standing vehicle. 


in front of the vehicle.? 


[§ 799] b. In Vicinity of Schoolhouse. 
vicinity of a schoolhouse the driver of an automobile 
He must be vigilant 

in keeping a lookout* and alert to sound warnings 
of his approach,® and must keep his speed within 


must be especially cautious.’ 


negligent. Bilich v. Mathe, 149 La. 
484, 89 S 628. 
[b] Boy suddenly running out 


from sidewalk—The driver of de- 
fendant’s truck, while traveling at a 
moderate speed, turned out to his left 
to pass a horse and wagon standing 
next to the curb and facing in the 
direction in which the truck was 
traveling. The driver of the truck 
passed as close as he could to the 
wagen and then, still at a moderate 
Sspeea and without blowing the horn 
in front of the horse, turned toward 
the sidewalk on the right. As he did 
so an eight-year-old boy left the side- 
walk near the horse’s head and 
walked or ran into the street five or 
six steps before he was hit by the 
right side of the front fender or the 
right-hand side of the truck. It was 
held that the driver was not negli- 
gent as under the circumstances no 
one could reasonably have foreseen 
the sudden presence of the boy in the 
path of the automobile or prevented 
a collision with him. Lovett v. Scott, 
232 Mass. 541, 122 NE 646. 

[c] Where a boy jumped from the 
sidewalk into the street in front of 
an automobile so close that the driver 
could not, by the exercise of ordinary 
care, avoid striking him, the driver 
was not negligent. Lawson yv. Glee- 
son, 209 Ky. 37, 272 SW 56. 

{d] Boy playing with ball on side- 
walk.—Where a boy, interested in 
catching a ball, suddenly ran from 
the sidewalk, where he was in a place 
of safety, immediately in front of an 
automobile, at a distance variously 
Stated as from four to twelve feet 
in front of it, the operator was not 
liable for injury to the boy. Jordan 
v. American Sightseeing Coach Co., 
129 App. Div. 313, 113.NYS: 786: 

[e] Where a schoolboy ran into 
the street unexpectedly and was in- 
jured by a motor vehicle, the operator 
was not liable. Borland v. Lenz, 196 
Iowa 1148, 194 NW 215. 

{f] Child darting in front of car. 
-—Where a motor vehicle was pro- 
ceeding along at a lawful speed, and 
obeying all the requirements of the 
law of the road and all the regula- 
tions for operation of such vehicles, 
and a child darted in front of the 
machine so suddenly that its driver 
could not stop or otherwise avoid the 
injury, the driver was not negligent. 
Morrison y. Flowers, 308 Ill. 189, 139 
NE 10. 

{g] Running in front of motor 
cycle.—Where a child ran suddenly 
and carelessly in front of a motor 
cycle and was injured, the operator of 
the motor cycle was not liable. 
Francis v. Atlantic City Gas Co., 83 
N. J. L. 704, 85 A 232. 

{h] Child running into vehicle.— 
Where an automobile driver was driv- 
ing his machine at a proper rate of 
speed on the proper side of the street, 
and a child suddenly started across 
the street from his left and ran into 
his machine, the driver was not liable, 
although he did not see the child be- 
fore it was struck. Razza v. Wil- 
liams, (R. I.) 119 A 318. 

[i] Boy struck by side of vehicle. 
—Where a truck struck a boy cross- 
ing the street diagonally at a speed 
greater than that of the truck, reach- 
ing it at the side and to the rear of 
the driver, the injury was not due to 


The driver of a motor 
vehicle is under no obligation to search around and 
under his machine before starting, to discover if a 
child too young for discretion is hidden beneath or 
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the limit of what is reasonable in view of the par- 
ticular dangers existing in such a locality.® 
even in such a locality he is not an insurer against 
accidents to children.’ : 


But 


[§ 800] c. On Coasters, Skates, Etc. The operator 


In the 


negligence of the driver. Kammas v. 
Karras, 179 Wis. 12, 190 NW 849. 

[ij] Attempt to cross in middle of 
block.— Where a child six years old 
unexpectedly attempted to cross a 
paved avenue in the middle of the 
block and was struck by an auto- 
mobile, the driver was not negligent. 
Barger v. Bissell, 188 Mich. 366, 154 
NW 107. 

{k] Coming out from behind an- 
other vehicle.—(1) Where a child 
suddenly darted out from behind an- 
other vehicle into the path of an au- 
tomobile and was injured, the driver 
was not negligent. Sullivan v. 
Smith, 123 Md. 546, 91.A 456, . (2) 
Where children started out from be- 
hind a wagon which concealed their 
presence, so that the driver of an 
automobile, having it under proper 
control and proceeding at a reason- 
able rate of speed, could not avoid 
striking them, the driver was not 
negligent. Brown v. Page, 98 Conn. 
141, 119 A 44. 

{1] Child escaping from person in 
charge of him.—Where a child four 
years of age, who was walking. with 
his elder brother and sister, broke 
away from his sister’s hand and ran 
into the street pursued by his brother, 
aged fourteen, and at the crossing 
collided with the side of.an auto- 
mobile which was traveling along the 
intersecting street at a prudent speed 
and under control, the sudden appear- 
ance of: the child not giving the op- 
erator time to stop the car, which 
the events showed was the only way 
in which the collision could have 
been avoided, and he having at- 
tempted to avoid the child by chang- 
ing his direction, the operator was 
not negligent. Paul v. Clark, 161 
App. Div. 456, 145 NYS 985. 

[m] Child not entitled to right of 
way.—A child crossing the street has 
not the right of way over a motor 
cycle merely because the child thinks 
it can get across in advance of the 
motor cycle. Francis v. Atlantic 
City Gas Co., 83 N. J. L. 704, 85 A 
232. 

Unavoidable accident generally see 
supra § 591. 

Cohn, 


2 Williams v. 
1121, 206 NW 823. 

3. Ratcliffe v. Speith, 95 Kan. 823, 
826, 149 P 740; Rankin v. Ward Bak- 
ing Co., 272 Pa. 108, 116 A 58; Gavin 
v. Bell Tel. Co., 87 Pa. Super. 276. 
See Lampton y. Davis: Standard 


201 Iowa 


Bread Co., 48 Cal. A. 116, 191 P 710. 


(horse-drawn vehicle). 

“Wspecially is it their duty to be 
alert and watchful near schoolhouses 
and where there are groups of chil- 
dren who may not exercise the care 
or take the precautions that would be 
observed by people of more mature 
years.” Ratcliffe v. Speith, supra. 

4, Schmidt y. Riess, 186 Wis. 574, 
203 NW 362. 

[a] Proper speed but insufficient 
lookout.—In an action against the 
driver of an automobile for injuries 
to a child crossing the street, evi- 
dence that the driver knew a school 
was near by and realized the danger 
of operating a vehicle at a time when 
children had been dismissed from 
school and were proceeding on their 
way home, but struck one of a group 
of children crossing the street, sup- 
ports a finding of negligence in not 


oe ee ee 


of a motor vehicle must be particularly cautious with 
respect to children who are playing on the streets 
with implements of propulsion, such as_ roller 
| skates,? pushmobiles,?° coasters or ‘‘scooters,’’!! tri- 


maintaining a proper lookout, al- 
though he was traveling at a proper 
rate of speed. Schmidt v. Riess, 186 
Wis. 574, 203 NW 362. 

Lookout generally see supra §§ 624- 
627, 691. 

5. Ditchfield 
Super. 563. 3 

Duty to sound signals and warn- 
ings of approach generally see supra 
§§ 628-631, 692. ; 

6. Davicki v. Flanagan, 250 Mass. 
379, 145 NE 449; Tripp v. Taft, 219 
Mass. 81, 106 NE 578; Rankin v. Ward 
Baking Coy, 2i2a Pay 1084 ioe Abe. 
Ditchfield v. Tharp, 75 Pa. Super. 563; 
Heidner v. Germschied, 41 S. D. 430, 
171 NW 208. 

[a] Speed and lack of warning.— 
(1) It is negligence to drive at an 
excessive rate of speed in the vicin- 
ity of a schoolhouse and without giv- 
ing. any warning to attract the at- 
tention of the school children en- 
gaged in their sport and play. Ditch- 
field v. Tharp, 75 Pa. Super. 563. (2) 
It constitutes negligence to operate 
a motor vehicle at a high rate of 
speed, and without sounding the horn 
or giving a warning, at a place where - 
a large number of school children 
are crossing the street. Davicki v. 
Flanagan, 250 Mass. 379, 145 NE 449. 

[b] Effect of regulation limiting 
speed.—An ordinance, making it un- 
lawful to operate any ‘“‘motor truck, 
motor driven commercial vehicle or 
motor vehicle used within the city 
limits for public hire’ at a speed of 
more than five miles per hour within 
a specified distance of any school- 
house between specified hours, does 
not apply to a pleasure vehicle. Len- 
artz v. Funk, 224 Ill. A, 180, 184. 

Speed generally see supra §§ 634- 
645, 696-698. 

7 Gavin. v. Bell Tel. .Co:, 87. Pa. 
Super, 276, 278 (‘While it is true 
that a driver is charged with special 
caution in the vicinity of a school- 
house or playground, it does not fol- 
low that every accident that occurs 
in such locality is prima facie, due 
to negligent driving’’). 

8. See cases infra notes 9-13. 

9. Nordman vy. Mechem, 227 Mich. 

86, 198 NW 586; Burlie v. Stephens, 
113 Wash. 182, 193 P 684. 
[a] Boy roller skating within pro- 
tection of statute requiring motor ve- 
hicles to slow down to ten miles per 
hour when passing pedestrian “walk- 
ing” in highway. See supra § 779 
note 32. 

10. See Hilderbrand v. Baldwin, 
233 Ill. A. 278 (where automobile ran 
over boy who was walking backward 
on sidewalk waving sticks to other 
boys on pushmobiles). 

11. (Pritchard: hv, 140 
Wash. 499, 249 P 989. 

[a] Failure to see child.—One who 
is operating an automobile on a street 
where there are no other vehicles and 
no persons except a small boy pro- 
pelling. a coaster wagon is negligent 
when he fails to see the boy and the 
wagon in time to avoid striking them. 
Pritchard v. Hockett, 140 Wash. 499, 
249 P 989. 

{b] Child emerging from alley.— 
Where plaintiff, a child of about four 
years, emerged upon a coaster from 
an alley on the south side of a street 
and was struck by defendant’s car, 
which was proceeding westerly on 
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cycles,/? or toy wagons.1% 

[§ 801] d. On Bicycles.14 Where the operator of 
a motor vehicle sees a child on a bicycle on the 
highway, he is bound to appreciate the danger at- 
tendant upon the situation and to use reasonable 
care under the circumstances to avoid inflicting in- 
jury,’® and as he is chargeable with seeing what he 
should see with the exercise of reasonable care,!® 
he cannot escape liability for injury to the child on 
the ground that he did not see him in a situation of 
peril.*” 

[§ 802] 13, Persons in or on Vehicle—a. In Gen- 
eral. The duty of care in the operation of an auto- 
mobile exists in favor of occupants of the vehicle,*8 
but the degree of care required varies according to 
the status of the occupants! and the views of differ- 
ent courts, ranging from the highest degree of care 
to such slight care as is involved in merely refrain- 
ing from willful or wanton injury.2° 

One who is driving an automobile at the request of 
the owner is the agent of the owner and is held to 
the same degree of care and responsibility to a pas- 
senger in the car that the owner would be held to 


MOTOR VEHICLES 


— 


[§§ 800-803 
if personally operating it.?+ 

Violation of regulations by the operator of a 
motor vehicle cannot be relied on by a passenger 
in the vehicle as showing negligence where such 
regulations are not designed for the protection of 
passengers.?? 

[§ 803] b. Passengers for Hire. A common car- 
rier by automobile owes to his passengers the same 
degree of care as is required of any other common 
earrier.”> According to some authorities a private 
carrier of passengers by automobile** is under the 
same duty as a common carrier, and owes to a 
passenger for hire the duty of exercising the high- 
est degree of care and skill for his safety,?° or at 
least great diligence,?® but other authorities hold 
that a private carrier is not bound to so high a 
degree of care,” and that his duty is merely to exer- 
cise ordinary care for the safety of his passengers.8 
There are also found cases which, without deciding 
whether a private carrier for hire is bound to use 
any higher degree of care, hold that he is bound to 
use at least reasonable and ordinary care for the 
protection of his passengers,” and is liable for neg- 


the north side of the street, and 
plaintiff, after emerging from the al- 
ley, passed over a clear space of sev- 
enteen and a half feet before enter- 
ing the paved driveway, which was 
twenty-five feet wide, a finding that 
the driver of the car was negligent 
in not seeing plaintiff in time to avoid 
the accident or, if he saw him, in 
failing to appreciate the danger, was 
' justified. Bulger v. Yamaoka, 111 
' Wash. 646, 191 P 786. 

12. Barker v. Savas, 52 Utah 262, 
72 P 672. 

[a] Boy near side of road.—W here 
a boy six years old was riding a 
tricycle on the right-hand side of 
the road near the very edge of the 
traveled thoroughfare and defendant, 
driving an automobile, came up be- 
hind him and struck and killed him, 
although the entire road to the left 
of the boy was open and there was 
nothing to obstruct or obscure de- 
fendant’s view, a finding that defend- 
ant was negligent was warranted. 
ea v. Savas, 52 Utah 262, 72 P 

72. 

13. Dwyer v. New York Tel. Co., 
(N. J. Sup.) 135 A 76. 

[a] Child seated on toy wagon.— 
Where defendant’s automobile was 
driven on its left-hand’ side of the 
street at night without lights, and 
gave no warning signal but struck a 
toy wagon at the curb in which a 
child was seated, injuring the child, 
defendant was liable for the injuries. 
Dwyer v. New York Tel. Co., (N. J. 
Sup.) 135 A 76. 

14. Care as to bicycle riders gen- 
erally see supra § 776. 

15. Cal.—-Peluso v. City Taxi Co., 
41 Cal. A. 297, 182 P 808. 

Colo.—Kent v. Treworgy, 22 Colo. 
Aw 441, 125 P 128, 
yO ormeaey sd v. Coey, 205 Ill, A. 

Mass.—Coope v. Scannell, 238 Mass. 
288, 130 NE 494. j 

Minn.—Weasler v. Murphy Trans- 
fer, etc., Co., 167 Minn. 211, 208 NW 
657. 

Pa.—MeNulty v. Atlantic Refining. 
Co., 84 Pa. Super. 424. 

[a] Boy sitting on handle bars.— 
Where a2 boy is riding on the handle 
bars of a bicycle operated by another 
boy, on the extreme right of the road, 
an automobilist who comes up behind 
the bicycle and strikes it, injuring 
the boy on the handle bars, may be 
found guilty of negligence. Coope v. 
Scannell, 238 Mass, 288, 130 NE 494. 

[b] Duty to slow down or stop.— 
The driver is not required to check 


his machine or stop it upon the first 
sight of a bicycle rider, but only 
when it becomes apparent that such 
rider is in a position of peril. Kent 
v. Treworgy, 22 Colo. A. 441, 125 P 
128. 

[c] Circumstances showing negli- 
gence of driver.—(1) Cutting diago- 
nally across a street intersection at 
fifteen miles per hour, and striking a 
boy on a bicycle about three feet 
from the curb. Hodges v. Coey, 205 
Tll. A. 417. (2) Crowding boys be- 


tween autotruck and parked vehicle,. 


causing them to fall from their bi- 
cycle. Weasler v. Murphy Transfer, 
etce., Co., 167 Minn. 211, 208 NW 657. 

{d] Boy on wrong side of road.— 
An automobile driver, driving at an 
ordinary rate of speed, is not bound 
to stop on approaching a boy on a 
bicycle on the wrong side of the road, 
where the boy has a clear view of the 
car and is able to take the opposite 
side of the road. Clarke v. Woop, 159 
App. Div. 437, 144 NYS 595. 

16. See supra § 624. 

17. Kelley y. Keller, 211 Mich. 404, 
179 NW 287, 

18. See cases infra §§ 803-811. 

19. Wellman v. Mead, 93 Vt. 322, 
107 A 396. 

[a] Distinction between degrees 
immaterial in death case.—A distinc- 
tion between the care which the 
owner and driver of a motor vehicle 
would be bound to exercise in carry- 
ing a passenger for hire and in carry- 
ing one gratuitously is not involved 
in an action for death of a passenger 
in defendant’s automobile which was 
operated by defendant at the time of 
the accident, under a statute impos- 
ing liability for the death of another 
if occasioned by defendant's negli- 
gence or by the gross negligence of 
his agents or his servants, since such 
a statute makes him liable in any 
ease for ordinary negligence when 
the death is caused by his own act. 
Wellman y. Mead, 93 Vt, 322, 107 A 
396. 

20. See infra §§ 803-807. 


21. McAndrews v. Leonard, (Vt.) 
134 A 710. 
22. Bogdan v. Pappas, 95 Wash. 


579, 164 P 208. 

{a] Turning improperly.—A stat- 
ute requiring that the driver of a mo- 
tor vehicle when turning to the right 
at a road intersection shall keep to 
the right of the intersection of the 
centers of the highways is intended 
to protect pedestrians and vehicles 
and to avoid collisions, and failure to 
observe such regulation cannot be re- 
lied on as negligence per se in an ac- 


tion by a passenger in an automobile, 
the driver of which attempted to pass 
another vehicle proceeding in the 
same direction and failed to make the 
turn with the result that the automo- 
bile went over the bank on the side 
of the road. Bogdan v. Pappas, 95 
Wash, 579, 164 P 208. 

Violation of speed regulations see 
infra § 811. 

Who may invoke regulations gen- 
erally see supra § 606. 

23. See Carriers §§ 1294-1322. 

24. “Private carrier’ defined see 
Carriers § 4. 

25. Hinds v. Steere, 209 Mass. 442, 
95 NE 844, 35 LRANS 658; Mahany v. 
Kansas City R. Co., (Mo.) 254 SW 16, 
286 Mo. 601, 228 SW 821. 

[a] An undertaker who contracts 
to transport persons to and from a 
funeral in an automobile, although a 
private carrier and not a publie or 
common carrier, is under the same 
duty as a common carrier to exercise 
the highest degree of care with re- 
spect to passengers. Mahany v. Kan- 
sas City R. Co., 254 SW 16, 286 Mo, 
601, 228 SW 821. 

[b] Sightseeing automohbile.—‘‘This 
business much more resembled a pub- 
lic than a private carriage of pas- 
sengers, and, whether in a strictly 
technical sense the defendant could 
be regarded as a common carrier of 
passengers or not, we are of opinion 
that she was bound to use reasonable 
care according to the nature of the 
contract, and that in view of the na- 
ture of the business and the peril to 
life and limb of the passengers likely 
to arise from an accident, this rea- 
sonable care should be defined as the 
highest degree of care consistent 
with the proper transaction of the 
business.” Hinds v. Steere, 209 Mass. 
442, 444, 95 NE 844, 35 LRANS 658. 

26. Cody v. Venzie, 263 Pa, 541, 
107 A 383. 

27; Forbes v. Reinman, 112 Ark. 


417, 166 SW 5638, 51 LRANS 1164; 
Gornstein v. Priver, 64 Cal. A. 249, 
221 P 396. 

28. Forbes v. Reinman, 112 Ark. 
417, 166 SW 563, 51 LRANS 1164; 
Gornstein v. Priver, 64 Cal. A. 249, 
221 P 396. 

29. Johnson v. Coey, 237 Ill. 88, 91, 


86 NE 678, 21 LRANS 81. 

“The driver of the automobile was’ 
bound to use at least reasonable and 
ordinary care. He was bound to an- 
ticipate that he might meet persons 
or vehicles and to keep a proper look- 
eut for them and use care io have his 
machine under such control as to en- 
able him to avoid collisions.” Jonn- 
son v. Coey, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ligence resulting in injury to such a passenger.*° 
Whether a carriage is for hire is a question to be 
determined according to the circumstances of the 


particular cases.*+ 


A private carrier furnishing vehicles not operated 
by himself is bound to.exercise the usual skill, care, 
and diligence ordinarily exercised by those engaged 
in the same pursuits to furnish safe cars and appli- 
ances and proper operators thereof,*®? his duty in 
this respect being likened to the duty of a livery- 
stable keeper,?* and he is lable for the negligence 
of the driver while acting within the scope of his 


employment.** 
[§ 804] c. Invited Guests. 


30. Rogers v. Price, 117 Kan. 181, 
230 P 1047; Bizeau v. Canadian Nat. 
R. Co., 59 Ont. L. 549, [1926].4: Dom 
LR 1066; Heron v. Coleman, 46 Ont. 
L. 154, 49 DomLR 60 

31. See cases sete this note. 

[a] Physician transporting nurse. 
—In an action to recover for injuries 
caused by being thrown from the au- 
tomobile of defendant, who was a 
physician, it appeared that plaintiff 
was a district nurse, hired by a 
women’s club to attend patients who 
could not afford a nurse, when called 
on to do so by the physician in 
charge. Plaintiff testified that it was 
customary for physicians to take dis- 
triet nurses to distant cases when 
making their calls, and defendant 
testified that it was plaintiff's duty 
to go with him at his request. It 
was held that these facts warranted 
a finding that the right to be trans- 
ported to the patient was an implied 
term of plaintiff’s contract of employ- 
ment when the patient lived some 
distance out of town, and that under 
her contract plaintiff was bound to 
accept defendant’s automobile as the 
method of transportation when it 
was offered to her, and accordingly 
that she was being carried by de- 
fendant as a passenger for hire. 
Loftus vy. Pelletier, 223 Mass. 63, 111 
NE 712. 

{[b] Contractor carrying employees 
of subcontractor.—A general con- 
tractor who, under a separate con- 
tract with a subcontractor, agrees to 
furnish automobile transportation for 
the latter’s employees from a rail- 
road station to the place where the 
work is being done, is a private car- 
rier for hire, and an employee of the 
‘subcontractor, riding to his work in 


‘an automobile furnished by the prin-° 


cipal contractor, is a passenger for 
hire. Duffy v. J. Ww. Bishop Co., 99 
Conn. 573, 122 A 121. 

[ec] Truckman carrying employer. 
—Where defendant offered to move 
plaintiff's furniture on his truck for 
a certain amount and also offered to 
move it for a less amount if plain- 
tiff and his wife would accompany 
him and help him load and unload, 
which latter offer was accepted, 
plaintiff and his wife were passen- 


gers for hire. Rogers v. Price, 117 
Kan. 181, 230 P 1047. 
32. Duffy v. J. W. Bishop Co., 99 


Conn. 573, 122 ‘A 121 

33. Dufty Vide Ww. Bishop Co., su- 

ra. 

P Duties of livery-stable keeper as 
to horses, vehicles, or equipment see 
Livery-Stable and Garage Keepers 
§§ 65-80. 

34. Liability of owner of vehicle 
for acts of servant or agent see infra 
§§ 855-884. 

35. Jacobs v. Jacobs, 411 La. 272, 
74 S$ 992, LRA1917F 253; Timberlake 
Vv. Cassidy, t Diss AL 630; Avery v. 
Thompson, 117 Me. 120, 103 A 4, LRA 
1918D 205, AnnCas1918E 1122. Wash- 
ington, etc., R. Co. v. State, 136 Md. 
1038, 117, 111 A 164 [disappr United 
R., etc., Co. v. Crain, 123. Md. 332, 91 A 
405]. 

“The driver’s duty and responsi- 
bility to his guest in an automobile 
is merely to be careful and avoid 
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said to assume 


The operator of a 


committing any act of negligence or 
imprudence that might add to or in- 
crease the ordinary danger of the oc- 
cupation.” Jacobs v. Jacobs, supra. 

“Such a driver should not ‘be held 
to ‘the highest degree of care and 
skill practicable under all the circum- 
stances’ for the care and safety of 
his guest.” Washington, etc., R, Co. 
v. State, supra. 

36. Ala.—Garner v. Baker, 214 Ala. 
385, 108 S 38; Rush vy. McDonnell, 214 
Ala. 47, 106 S 175; McGeever v. 
O’Byrne, 203 Ala. 266, 82 S 508; Gal- 
loway v. Perkins, 198 Ala. 658, 73 S 
956 [expl Powers v. Williamson, 189 
Ala. 600, 66 S 585]; Perkins v. Gallo- 
way, 194 Ala. 265, 69 S 875, LRA 
1916E 1190. 

Ark.—Black v. Goldweber, 291 SW 


76 (licensee, to whom operator held 


to owe Same duty as to guest). 

Cal.—Nichols v. Pacific Plectrie R. 
Co: 178) Cal? 630, 14s B 319 2;Curran 
v. Earle C. Anthony, Inc., (A.) 247 
P 236; Spring v. McCabe, 53 Cal. A. 
330, 200 P 41. 

Ill.— Lasley v. Crawford, 228 Ill, A. 
590; Masten v. Cousins, 216 Ill. A. 
268; Barnett v. Levy, 213 Ill. A. 129. 

Ind.—Munson v. Rupker, (A.) 148 
NE 169 [reh den (A.) 151 NE 101]. 

Kan.—Rogers v. Price, 117 Kan. 
181, 230 P 1047; Sharp v. Sproat, 111 
Kan. 735, 208 P 613, 26 ALR 1421. 

Ky.—Beard vy. Klusmeier, 158 Ky. 
153, 164 SW 319; 50 LRANS 1100, 
AnnCas1915D 342. 

La.—Jacobs v. Jacobs, 141 La. 272, 
74.S 992, LRA1917F 953: Timberlake 
Vv. Cassidy, 1 La. A. 630 

Me.— Avery Vv. Thompson, 117 Me. 
120, 108 A 4, LRA1918D ‘205, AnnCas 
1918E 1122. 

Md.—Washington, etc., R. Co. v. 
State, 136 Md. 103, 111 A 164; Fitz- 
jarrell v. Boyd, 123 Md. 497, 91 A 
547. 

Mich.—Hemington v. Hemington, 
221 Mich. 206, 190 NW 688; Roy v. 
Kirn, 208 Mich. 571, 175 NW 475. 

Minn.—Rappaport v. Stockdale, 160 
Minn. 78, 199 NW 5138; Cohen v. Sil- 


verman, 153 Minn. 391, 190 NW 795; 
Johnson v. Smith, 143 Minn. 350, 173 
NW 675. : 

Mo.—Alley v. Wall,, (A.) 272 SW 
99:9. 

Mont.—Liston v. Reynolds, 69 
Mont. 480, 223 P 507. ‘ 

Nebr.—Jessup v. Davis, 211 NW 
]190; Bauer v. Griess, 105 Nebr, 381, 
181 NW 156. 

Nev.—WNicora, v.. Cerveri, 244 P 
897. 


N. H.—Tullgren v. Amoskeag Mfg. 
oes 133 A 4, 46 ALR 380. 

_ J.—Rose v. Squires,/101.N. J. L. 
138, 128 A 880; Iannicelli v. Ben- 
venga, 99 N. J. L. 506, 123: A 882; 
Mackenzie v. Oakley, 94 N. J. L. 66, 
108 A 771. 

N. Y.—Clark v. Traver, 205 App. 
Div. 206, 200 NYS 52 [aff 237 N. Y. 
544, 143 NE 736]; Bolton v. Madsen, 
205. App. Dive 128005199) NS) 353: 
Atwell v. Winkler, 196 App. Div. 946, 
188 NYS 158; Lowell v. Williams, 183 
App. Div. 701, 170 NYS 596 {aft 228 
N. Y. 592 mem, 127 NE 916 mem]; 
Wilmes v. Fournier, 111 Misc. 9, 180 
NYS 860. 

N. D.—Grabau v. Pudwill, 45 N. D. 
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motor vehicle does not owe to a person riding 
therein as an invited guest the same degree of care 
which a common carrier owes to a passenger,®® but 
he is bound to use reasonable and ordinary care for 
the safety of the guest.*° 
automobile may be supposed to be within the con- 
templation of a guest when he accepts an invitation. 
to ride therein,®* and, in a-sense, the guest may be 


The characteristies of an 


the risk ordinarily arising from 


automobile travel;** but the risk which is thus as- 
sumed is only the risk ordinarily incident to travel 
in an automobile controlled by a reasonably prudent 
man,*® and the operator should not, 


by his own 


\ 


423, 178 NW 124, 
Lei imincn v. Levine, 19 Oh. A. 

Pa.—Simpson vy. Jones, 284 Pa. 596, 
131 A 541; Ferrell vy. Solski, 278, Pa. 
565, 123 A 493; Cody v. Venzie, 263 


Pa. 541, 107, A 383; Connolly v. Ritter, 
43 Pa. Co. 527. 


nee. I—Leonard v. Bartle, 135 A 
Tenn.—Tennessee Cent. R. Co. v: 


Vanhoy, 143 Tenn. 312, 226 Sw 225. 

W. Va.—Moorefield v, Lewis, 96 W. 
Va. 112, 123 SE, 564. 

Wis.—-Cleary v. Eckart, 191 Wis. 
114, 210 NW 267: Glick v. Baer, 186 
Wis. 268, 201 NW 752; Vogel v. Otto, 
182 Wis. 1, 195 NW 859: Mitchell v. 
Raymond: 181 Wis. 591, 195 NW 855. 

Wyo.—Ryan v. Snyder, 29 Wyo. 
146, 211 P 482. 

Can.—-Armand vy. Carr, .[1926] Can. 
SS. G2575, [1926)7 3 DomLR 592 [al- 
lowing app 28 OntWN 310, 29 Ont 
WN 302]. 

B. C.—Limb v. Stewart, [1926] 38 
DomLR 550, [1926] 3 WestWkly 205. 

Ont.—Campbell v. Zuber, [1925] 4 
DomLR 320; Welsh v. St. Lawrence 
Oil Co., 26 OntWN 338. 

“As to the gratuitous guest in a 
vehicle on a _ public highway, the 
owner or driver of such vehicle owes 
to such guest the duty of exercising 
ordinary care not to increase the dan- 
ger to the guest or to create a new 
danger.’ Cleary v. Hckart, 191 Wis. 
114, 117, 210 NW -267 [moa rule ex- 
pressed in Mitchell v. Raymond, 181 
Wis. 591, 195 NW. 855]. 

“The hospitality of an owner and 
driver of an automobile should not be 
burdened with a responsibility that 
makes it unreasonably hazardous for 
him to invite or even permit another 
to occupy a seat in his automobile. 
But one who takes another into one 
of these high-powered swiftly mov- 
ing machines knows disaster may 
follow, unless he operates it with the 
required degree of care. He must 
know and realize that he has volun- 
tarily taken the life and safety of a 
human being into his eare.” Munson 
v. Rupker, (Ind, A.) 148 NE 169,.171 
[reh. den (A.) 151 NE 101]. 

[a] The driver of a motor cycle 
who carries a gratuitous guest with 
him is liable for injuries to such 
guest resulting from his negligence 
in the operation of a motor cycle. 
Hopkins v. Droppers, 191 Wis. 334, 
210 NW 684. 

87. Avery, v. Thompson, 117 Me. 
120, 103 A 4, LRA1918D 205, AnnCas 
1918E 1122. 

38. Dickerson v. Connecticut Co., 
98 Conn, 87, 118 A 7518; “Avery, v. 
Thompson, 117 Me. 120, 103 A 4, LRA 
1918D 205, AnnCas1918E 1122; Roy 
v. Kirn, 208 Mich. 571, 175 NW 475. 

39. Perkins v. Galloway, 194 Ala. 
266, 272, 69.697875,) LRALIIEH. 11905 
Avery v. Thompson, 117 Me. 120, 103 
A 4, LURAI918D 205, AnnCas1918E 
1122. 

“One who accepts an invitation to 
ride in such vehicle does not thereby 
relinquish the claim to protection 
from the owner or operator of the 
machine the same as that accorded 
to persons riding in other vehicles.’’ 
Perkins v. Galloway, supra, 
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want of due care, increase the danger*® or subject 
the guest to a newly-created danger.*! 
it is frequently stated that the duty of the opera- 
tor is to be mindful of the life and limb of the 
guest and not unreasonably expose the guest to addi- 
The operator is therefore liable for 
an injury to the guest resulting from his negligence 
in operation of the Cary and it is not necessary 
to liability that the conduet of the operator should 
have been willful or wanton,** or, according to the 
more generally accepted view, should have amounted 
The operator is not, however, 
an insurer "of. the safety of an invited guest#® and 


hence is not liable for an injury to the guest in the 
ie 47 


tional peril.#” 


to gross negligence. A, 


absence of negligence on his par 


An implied invitation to ride in the car is suffi- 
cient to constitute one an invited guest within the 
Connecti-!of the car is to exercise reasonable 


40. Conn.—Dickerson vy. 
cut Co., 98-Conn. 87, 118 A 518. 

Ky.—Beard v. Klusmeier, 158 Ky. 
153, 164 SW. 319, 50 LRANS 1100, 
AnnCas1915D 342. 
Me.—Avery v. Thompson, 117 Me. 
120, 103 A 4, LRA1918D 205, AnnCas 
1918BH 1122. 

Md.—Fitzjarrell v. Boyd, 123 Md. 
497, 91 A 547, 

Mich.—Roy v. Kirn, 208 Mich. 571, 
175 NW 475. 

Minn.—Rappaport v. Stockdale, 160 
Minn. 78, 199 NW 513. 

N. J.—Paiewonsky v. Joffe, 101 N. 
J. lL. 521, 129-A 142, 40 ALR 13385. 

N. Y.—Clark _v. Traver, 205 App. 
Div. 206, 200 NYS 52 [aft ZO ING. 
544, 143 NE 736]. 

R, I.—Leonard v. Bartle, 135 A 
853. 

Tenn.—Tennessee Cent. R. Co. 
Vanhoy, 143 Tenn. 312, 226 SW 205; 


Wis.—Cleary v. Eckart, 191 Wis. 
114, 210 NW 267. 
41. Conn.—Dickerson vy. Connecti- 


cut Co., 98 Conn, 87, 118 A 518. 

Ky. —Beard v. Klusmeier, 158 Ky 
153, 164° SW 319, 50 LRANS 1100, 
‘AnnCas1915D 342. 

Me.—Avery v. Thompson, 117 Me. 
120, 103 A 4, LRA1918D 205, Ann 
Gasi918E 1226 

Mich.—Roy v. Kirn, 208 Mich. 571, 
175 NW 475. 

Minn.—Rappaport v. Stockdale, 160 
Minn. 78, 199 NW 513. 

Nebr.—Bauer y. Griess, 105 Nebr. 


ae 181 NW 156. 
J.—Paiewonsky v. Joffe, 101 N. 
J. x 521, 129 A 142, 40 ALR 1335. 
N. Y.—Clark v. Traver, 205 App. 
Div. 206, 200 NYS 52 [aft SOON Ns, 
544, 143 NE 736). 


Tenn.—Tennessee Cent. R. Co, v. 
Vanhoy, 1438 Tenn. 312, 226 SW 
225. 


Eckart, 191 Wis. 


Wis.—Cleary v. 
Mitchell v. Ray- 


114, 210 NW 267; 


mond, 181 Wis. 591, 195 NW 855; 
O’Shea v. Lavoy, 175 Wis. 456, 185 
NW 525, 20 ALR 1008. 

. Ala.—Perkins wea Galloway, 
194 Ala. 265, 69 S 875, LRA1916E 
1190. 

Ill.—Barnett v. Levy, 213° Ill. A. 
129. 
Ind.—Munson vy. Rupker, (A.) 148 


NE 169 [reh den (A.) 151 NE 101]. 
Me.—Avery v. Thompson, 117 Me. 

120, 128, 1038 A 4, BRAI918D °205, 

AnnCas1918H 1122. 
Mo.—Alley v. Wall, (A.) 272 SW 


999. 

N. J.—Paiewonsky v. Joffe, 101 N. 
J. ta, 521, 129 A 142/40 ALR 1835: 

Oh.—Sparrow v. Levine, 19 Oh. A. 
94. 

Wyo.—Ryan v. 29 Wyo. 
146, O11 P 482, 

“This would seem to be a sane, 
sound and workable rule, one con- 
sistent with established legal prin- 
ciples and just to both parties.” 
Avery v. Thompson, supra. 

“The express or implied duty of 
the owner and driver to the occupant 


Snyder, 
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Accordingly, 


[§ 804 


rule as to the care which is due to such a guest.4% 

Invitees of operator other than owner. 
one is operating a motor vehicle as the agent or | 
employee of the owner, who is not present in the 
vehicle, and the operator invites a passenger to ride 
in the vehicle, although in so doing he acts outside 
of the scope of his authority, the passenger is, so 
far as the owner is concerned, a trespasser,*® but 
as to the operator, he has the status of an invitee.5° 

View that slight care only required. 
states, where degrees of negligence are recognized, 
it is held that the operator “of an automobile owes 
to a gratuitous passenger therein, although such pas- 
senger is an invited guest, only the duty of slight 


Where 


In a few 


care,>+ and is therefore liable for an injury to the 


care in itS operation not to unrea- 
sonably expose to danger and injury 
the occupant by increasing the haz- 
ard of that method of travel. He 
must exerciSe the care and diligence 
which a man of reasonable prudence, 
engaged in like business, would exer- 
cise for his own protection and the 
protection of his family and prop- 
erty—a care which must be reason- 
ably commensurate with the nature 
and hazards attending this particu- 
lar mode of travel.” Perkins v, Gal- 
loway, 194 Ala. 265, 272, 69 S 875, 
LRA1916BH 1190. 


| cere See cases supra notes 36, 40, 
44, * Ala.—Galloway v. Perkins, 198 
Ala. 658, 73 S 956. 


Ark.—Black vy. Goldweber, 291 SW 
76 (so holding in the case of a li- 
censee, to whom the operator was 
held to owe the Same duty as to an 
invited guest). 

La.—Jacobs v. Jacobs, 141 La, 272, 
74 S 992, LRA1917F 253; Timberlake 
v. Cassidy, 1 La. A. 630. 

Md.—Fitzjarrell v. Boyd, 123 Md. 
497, 91 A 547. 

Pa.—Cody v. Venzie, 263 Pa. 541, 
107 A 383. 

45. Galloway v. Perkins, 198 Ala. 
658, 73 S 956; Dickerson v. Connecti- 
cut Co., 98 Conn. 87, 118 A 518; Ja- 
cobs v. Jacobs, 141 La. 272, 74 S 992, 
LRAI917F 253; Timberlake v. Cas- 
sidy, 1 La. A, 630, 635; Fitzjarrell v. 
Boyd, 123 Md. 497, 91 A 547. 

“Gross negligence and willful reck- 
lessness is not necessary under the 
law to his responsibility; neither 
must that active care appear which 
the law requires when passengers are 
carried for hire; but he was under 
the obligation and duty to his guests 
to exercise reasonable care and pru- 
dence for their safety and to drive ac- 
oes Timberlake v. Cassidy, 
sup 

Fait “It does seem to be a harsh 
or hard rule. which makes the carrier 
or host liable to the passenger or 
guest as for injury or death, in the 
absence of gross negligence or wan- 
tonness, especially when the passen- 
ger or guest is treated by the carrier 
or host, just as the latter himself is 
treated, and when both are injured 
by the same accident, as in this case. 
If this be so, the reply is: The law 
is so written, and cannot and should 
not be changed to meet hard cases; 
such instability would make _ ship- 
wreck of the law.’ Galloway v. Per- 
kins, 198 Ala. 658, 660, 73 S 956. 

Contrary view see infra text and 
note 52. 


46. Bauer v. Griess, 105 Nebr. 381, 


181 NW 156; Simpson v. Jones, 284 
Pa. 596, 131 A 541; Cleary v. Eckart, 
191 Wis. 114, 120, 210 NW 267, 


“One who asks another to ride with 
him in his automobile does not guar- 
antee to the guest a sound automo- 
bile or an accomplished degree of 
skill in the management thereof. His 


passenger only in ease such injury is caused by gross 
negligence of the operator.°? 


duty extends only to refraining from 
increasing the danger which the 
guest assumes upon entering the au- 
tomobile manned by the driver pro- 
vided, or from adding a new danger.” 
Cleary v. Eckart, supra. j 

47. Ortwein v. Droste, 191 Ky. 17, 
228 SW 1028; Roy v. Kirn, 208 Mich. 
571, 175 NW 475; Yawitz v. Novak, 


,(Mo.) 286 SW 66; Wren v. Suburban 


Motor Transfer Co., (Mo. A.) 241 SW 
464; Simpson v. Jones, 284 Pa. 596, 
131 A 541. 

48. Lasley v. Crawford, 228 Ill. A! 


590 
- Duty to trespasser see 
§§ 806, 807. 

Liability of owner to persons whom 
driver, without authority, invites or 
permits to ride in vehicle see infra 
§ 861. : 

50. Nelson v. Johnstown Tract. 
Co., 276 Pa. 178, 179, 119 A 918 (“he 
[the boy who was injured] rode on 
the truck at the driver’s invitation. 
In doing so he was, as to the owner, 
a trespasser, and, short of wanton- 
ness, the owner would not be liable 
for injuries occasioned by the driver 


infra 


(Hughes v. Murdoch Storage, etce., 
Co., 269 Pa. 222,212 Avi Vid) bus 
as to others than the owner or 


persons in kindred relation, the boy 
was entitled to the same protection 
as if invited by the owner to ride 


thereon’’). 
51. Massaletti v. Fitzroy, 228 
Mass. 487, 118 NE 168, LRA1918C 


264, AnnCas1918B 1088 [foll Terlizzi 
v. Marsh, (Mass.) 154 NE 754]. 

[a] Circumstances not showing 
passenger to be a guest.—Where a 
purchaser of beverages helped to load 
them on the seller’s truck and was 
to show the driver the place of de- 
livery and help unload, and the seller 
directed him to take his seat at a 
certain place in the truck, the jury 
were authorized to find that the 
buyer was lawfully on the truck at 
the séller’s request and for his pe- 
cuniary benefit, and it could not be 
ruled, as matter of law, that the 
buyer was a guest or that this trans- 
portation was gratuitous. Jackson v. 
Queen, (Mass.) 154 NE 78. 

52. Harris v. Reid, 30 Ga. A. 187, 
117 SE 256; Epps v. Parrish, 26 
Ga, A. 399, 166 SE 297: Marcienowski 
Vv. Sanders, 252 Mass. 65, 147 NE 275; 
Shriear v. Feigelson, 248 Mass. 432° 
143 NE 307; Burke v. Cook, 246 Mass. 
518, 141 NE’ 585; O'Leary v. Fash, 245 
Mass. 128, 140 NE 282; Flynn Vv. 
Lewis, 231 Mass. 550, 121 NE 493, 2 
ALR 896; Massaletti v. Fitzroy, 328 
Mass. 487, 118 NE 168, LRA1918C 
264, AnnCasi918B 1088 [foll Terlizzi 
Vv. Marsh, (Mass.) 154 NE 754]; Saxe 
v. Terry, 140 Wash. 503, 250 P 27 
[exp] Heiman -v. Kloizner, 139 Wash. 
655, 247 P 1034]. 

[a] The leading case asserting the 
doctrine in the text is Massaletti v. 
Fitzroy, 228 Mass. 487, 118 NE 168, 
LRA1918C 264, AnnCas1918B 1088. See 
Rappaport v. Stockdale, 160 Minn. 78, 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 804-806] 


Distinction between carriage for benefit of guest 
and for mutual benefit or pleasure. 
has been made, where degrees of negligence are 
recognized, between a gratuitous carriage for the 
sole benefit of the guest and a carriage for the 
benefit or pleasure of both guest and operator,®* 
to the effect that, where the carriage is for the sole 
benefit of the guest, the operator is bound to use 
only slight care for his safety and answerable only 
for gross negligence,°* but where the carriage is for 
the benefit or pleasure of both the guest and the 
operator, the latter is bound to use ordinary care 
for the safety of the guest and answerable for 


lack of such eare.®® 


[§ 805] d. Permissive Guests; Licensees. 
who enters an automobile as a result of his own 
solicitation to be permitted to ride therein, to which 
the operator consents, is regarded as a mere li- 
In some jurisdictions if is considered that 
the operator of a motor vehicle owes to one who is 


censee.°® 


199 NW 513 (not-accepting the doc- 
trine). 

[b] What constitutes gross negli- 
gence.—‘‘Gross negligence is a degree 
of negligence much greater than ordi- 
nary negligence. It is negligence of 
greater culpability than lack of due 
eare respecting the rights of others. 
Marcienowski v, Sanders, 252 Mass. 
65, 68, 147 NE 275. 

{[c} Circumstances showing pas- 
senger to be gratuitous guest.— 
Where an automobile owner author- 
jzed his daughter to invite a friend 
to go with her in the car to help se- 
lect a fur coat, the element of pe- 
cuniary benefit to the car owner was 
absent, and he was liable for the 
death of the guest only if it was due 
to gross negligence in operation of 
the car. Flynn v. Lewis, 231 Mass. 
550, 121 NE 493, 2 ALR 896. 

Circumstances not amounting to 
gross negligence see infra § 811. 

53. See cases infra notes 54, 55. 

54. Cody v. Venzie, 263 Pa. 541, 
107 A 383. 

55. Cody v. Venzie, supra. 

56. Lutvin v. Dopkus, 94 N. J. L. 
64, 108 A 862, ; 

{a] Members of a social organiza- 
tion who solicit a brother member to 
convey them in his automobile to a 
celebration of the order and return 
are mere licensees. Lutvin v. Dop- 
kus, 94 N. J. L. 64, 65, 108 A 862 
(“The act of the defendant in acced- 
ing to their request... involved no 
element of invitation’’). 

57. Crider v. Yolande Coal, 
Go., 206 Ala. -T71, 89 S- 285; é 
Ridout’s Ambulance, 212 Ala. 428, 102 
S 906; Kennedy v. R. & L. Co., 224 
Mass. 207, 112 NE 872; Cleaves v. 
Yeskel, (N. J.) 133 A 393; Paiewonsky 
Viawotte, LOMs IN. J. Ty tb 2iy 129 7A, 142) 
40 ALR 1335; Rose v. Squires, 101 
N. J..L. 438, 128 A 880; Faggioni v. 
Weiss, 99 N. J. L. 157, 122 A 840; 
Lutvin v. Dopkus, 94 N. J. L. 64, 108 
A 862. 

[a] Infant licensee.—‘“‘The fact 
that such . .. licensee is an infant, 
even of tender years, will make no 
difference in the application of the 
rule.” Faggioni v. Weiss, 99 N. J. L. 
157, 161, 122 A 840. 

58. Crider v. Yolande Coal, etc., 
Co., 206 Ala. 71, 73, 89 S 285; Paie- 
wonsky v. Joffe, 101 N. J. L. 521, 129 
A 142, 40 ALR 1335. . 

“He was at best a mere licensee, 
and assumed all the risks of carriage 
except such as might result from 
wanton or intentional wrong or a 
failure to exercise due care to avert 
injury after his danger became ap- 
parent.” Crider v. Yolande Coal, etc., 
Co., supra. 

[a] Where the driver and a pas- 
senger are engaged in a joint enter- 
prise the passenger is not a guest 
and is not entitled to the degree of 
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A distinetion 


One 


care which is due to a guest. Barnett 


ve Levy, 2137111. A. 129. 
59. Ark.—Black y. Goldweber, 291 
SW 76. 


Cal.—Sheean. v. Foster, (A.) 251 P 
235 (decided under statute providing 
that ‘a carrier of persons without 
reward must use ordinary care and 
diligence for their safe carriage’). 

Ind.—Munson y. Rupker, (A.) 148 
NE 169 [reh den (A.) 151 NE 101]. 

Mich.—Roy y. Kirn, 208 Mich. 571, 
175 NW 475. 

Minn.—Rappaport v. Stockdale, 160 
Minn, 78, 199 NW 513. 

N. Y.—Gluck v. Bedford Cleaning, 
etc., Co., 195 App. Div. 493, 186 NYS 
823 (passenger in horse-drawn vehi- 
cle); Royal Indemn. Co. v. Platt, etc., 
decrining Cor 7984 Misex6315) yléie (NMS 


N. D.—Grabau v. Pudwill, 45 N. D. 
423, 178 NW 124. 

Pa.—Ferrell v. Solski, 278 Pa. 565, 
123 A 493. But see Lutz v. Wright, 
28 Pa. Dist. 32, 34 (“‘The facts stated 
show the plaintiff's child to have been 
riding in the defendant’s automobile 
‘with the defendant’s permission and 
consent.’ She was, therefore, a li- 
censee. The duty of the licensor, the 
defendant, therefore, was to ‘refrain 
from reckless, wilful or wanton mis- 
conduct tending to injure’ her’’). 

Vt.—Robinson v., Leonard, 134 A 
706. 

W. Va.—See Moorefield v. Lewis, 96 
W. Va. 112, 123 SE: 564 (where the 
court quoted with approval a text- 
book statement that it is the duty of 
the driver to use reasonable care for 
the safety of “his guests or other 
passengers in the machine’’). 

Wis.—Mitchell v. Raymond, 181 
Wis. 591, 599, 195 NW 855. 

“Wemust... decline to recognize 
any such possible distinction as is 
spoken of in several decisions be- 
tween the guest who asks for the fa- 
vor and the guest who is first in- 
vited by the host.’’ Mitchell v. Ray- 
mond, supra. 

[a] Reason for rule.—‘“It seems 
to us that the only sensible and hu- 
mane rule is that an owner and driver 
of an automobile owes a guest at 
sufferance the duty of using reason- 
able care so as not to injure him. 
The rule as to trespassers and ‘li- 
censees upon real estate, with all its 
niceties and distinctions, is not to 
be applied to one riding in an auto- 
mobile at the invitation of, or with 
the knowledge and tacit consent of, 
the owner and operator of the auto- 
mobile. A trespasser and licensee 
going upon a tract of land—an inert, 
immovable body—takes it as he finds 
it, with knowledge that the owner 
cannot and will not by any act of his 
start it in motion and hurl it 
through space in a manner that may 
mean death to him who enters there- 


[42 C.J.] 1057 


riding therein as a mere licensee only the duty of 
refraining from acts wantonly or willfully injurious 
to such licensee,*” and that the licensee assumes the 
ordinary risks of damage from dangers and acci- 
dents incident to automobile travel,®°* but the more 
generally accepted rule is that the driver of an auto- 
mobile owes to a permissive guest or licensee in the 
car the same care as he owes to an invited guest.59 
There are also decisions which have disregarded any 
distinctions between licensees and invited guests 
and stated in general terms that it is the duty of the 
operator to exercise reasonable care for the safety 
of passengers who are being carried gratuitously.®® 

[§ 806] e. Trespassers—(1) In General. 
operator of an automobile is under no duty to an- 
ticipate the presence of a trespasser on his vehicle®! 
or attempting to board it,®? or to use due care to 
acquire knowledge of the presence of a trespasser ;%% 
and he owes to a trespasser, of whose presence on 
the vehicle he is unaware, no duties whatever,** and 


The 


on. He who enters an automobile to 
take a ride with the owner also takes 
the automobile and the driver as he 
finds them. But, when the owner of 
the automobile starts it in motion, 
he, aS it were, takes the life of his 
guest into his keeping, and in the 
operation of such car he must use 
reasonable care not to injure any 
one riding therein with his knowl- 
edge and consent. It will not do to 
say that the operator of an automo- 
bile owes no more duty to a person 
riding with him as a guest at suffer- 
ance, or as a self-invited guest, than 
a gratuitous bailee owes to a block 
of wood. The law exacts of one who 
puts a force in motion that he shall 
control it with skill and care in pro- 
portion to the danger created. This 
rule applies to a guest at sufferance 
as well as to a guest by invitation.” 
Munson v. Rupker, (Ind. A.) 148 NE 
169, 173 [reh den (Ind. A.) 151 NE 
101, and quot Black vy. Goldweber, 
(Ark,) 291, SW. 76, 77]: 

[b] Licensee is a guest.—‘‘A per- 
son riding in an automobile with the 
knowledge and consent of the driver 
or owner is no less a guest because 
he has asked for the privilege of do- 
ing so. The same obligation of care 
is imposed upon the driver as in the 
case of one expressly invited by the 
latter. ... When the plaintiff, albeit 
at his own request, was given per- 
mission to ride in the automobile, his 
status became that of an invitee.’ 
Robinson v. Leonard, (Vt.) 134 A 
706, 710. 

[c] “The trend of modern author- 
ity is to disregard this distinction and 
apply the rule of duty imposed on 
owners and drivers of vehicles to in- 
to self-invitees, or licensees 
also. The prevailing rule, approved 
by recent cases, requires drivers of 
automobiles to exercise ordinary care 
in the operation thereof to transport 


vitees, 


their passengers safely, whethe’ 
guests by sufferance, self-invitea 
guests, or invited guests.’”’ Black v. 


Goldweber, (Ark.) 291 SW 76, 77. 

60. Limb v. Stewart, (B. C.) 
(1926] 5 DomLR 550, [1926] 3 West 
Wkly 205; Parlov v. Lozina, 47 Ont. 
L. 376 [app dism 49 Ont. L. 299, 58 
DomLR 486]; Welsh v. St. Lawrence 
Oily, Co:, 26 ,OntWwiN ese), Barnard, wwe. 
Carnegie, 26 OntWN 264. 

61. Salemme v. Mulloy, 99 Conn. 
AVA, 2 AL 87.0). 

62. Gamble v. Uncle Sam Oil Co., 
100 Kan. 74, 163 P 627, LRA1I917D 
875. 

63. Salemme vy. Mulloy, 99 Conn. 
474, 121 A 870. 

64. Salemme v. Mulloy, supra. 

[a] Passenger not a trespasser.— 
Plaintiff had engaged defendant to 
move his goods and he helped the 
driver load them into the van, and 
then got into the loaded van to see 


r 
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is not liable for any injury to such a trespasser, 
even though his operation of the car was grossly 
negligent.®° Hyen when the operator becomes aware 
of the presence of a trespasser®® he does not owe 
to the trespasser the duty of ordinary or reasonable 
care but merely the duty to refrain from wantonly 
or willfully causing injury to him.* 
ever, the operator knows that the trespasser is in 
a position of peril, he is under a duty to exercise 
reasonable care to avoid injuring him.°®® 

[§ 807] (2) Children. The operator of an auto- 
mobile does not owe to an infant trespasser thereon 
any greater duty than he owes to any other tres- 
passer,®® even though the infant is a child of tender 


that the goods were safely carried 
and properly unloaded. It was held 
that plaintiff was not a trespasser. 
Rappaport v. Stockdale, 160 Minn. 78, 
199 NW 5138. 

65. Salemme v. Mulloy, 99 Conn. 
474, 480, 121 A 870. 

66. See Salemme v. Mulloy, supra 
- (where the court remarked that, un- 
der the rule stated in some cases, the 
only duty of the operator is to re- 
frain from wanton or willful injury 
to a trespasser “it is obvious that 
such duty can only arise when the 
fact is known that some person is a 
trespasser’’). ; 

67. Ala.—McGhee v. Birmingham 
News Co., 206 Ala. 487, 90 S 492; Ren- 
froe v. Collins, 201 Ala. 489, 78 S 395, 

Ga.—Madden-v..S. L. Mitchell Auto. 
Co., 21 Ga. A. 108, 94 SE*92. 

Ill_—Gauss v. Wolter, 233 Ill. A. 
SOO: 

Kan.—Newlin v. Standard Oil Co., 
122) hans 86, 2b1' P3944) Gamble: \v. 
Uncle Sam Oil Co., 100 Kan. 74, 163 
P 627, LRA1917D 875. 

N. J.—Glowacky v. Sheffield Farms 
Co., (Sup.) 134 A674; Cleaves v. 
Yeskel, 133 A 3938; Rose v. Squires, 
101 N. J. L. 488, 128 A 880; Faggioni 
VAEIVVICISS oe Ne ala hee Oly hace AL 
840. 

Pa.—Perrin v. Glassport Lumber 
Cow 206, Pa. 7s,21 19 A 719) 

[a] Stopping to let trespasser off. 
—The mere fact that the driver of a 
motor truck agreed to stop it in or- 
der that one riding without permis- 
sion might alight imposed on him no 
duty of ascertaining at each step 
in the operation of the vehicle 
whether the trespasser was in a safe 
or dangerous position with respect 
to ordinary movements of the car, 
and liability could not be predicated 
on the fact that as the truck was ap- 
proaching the curb for the purpose 
of stopping, but while it was still six 
feet away from the curb, it was 
“speeded up” or “jerked,” where the 
driver did not know at the time that 
the trespasser was in a position of 
peril or likely to be injured. McGhee 
v. Birmingham News Co., 206 Ala. 
487, 488, 90 S 492 (“The mere fact 
that a trespasser on a vehicle wishes 
to alight, and the driver agrees to 
stop in order that he may do so, does 
not impose upon the driver, in the 
operation of the vehicle, the duty of 
ascertaining at each step of its op- 
eration the position of his trespassing 
passenger, whether safe or dangerous 
with respect to the ordinary move- 
ments of the car. Having started for 
the curb, and being yet six feet away, 
and in motion, he was not bound to 
turn his head to observe the move- 
ments of the intestate, nor to an- 
ticipate that he would attempt to 
alight out in the street at that dis- 
tance from the curb, and while the 
truck was still in motion. If the 
intestate had been a lawful passen- 
ger for hire, no such precautions 
would have been due him. Being a 
trespasser, the driver was, as to him 
and his safety, under no restraints in 
his mode of moving or stopping the 
truck, unless he knew that the in- 
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on;*? but when 
Where, how- 


way.’6 


testate was in a position of peril in 
relation to the movement contem- 
plated—in this case an increase in 
the speed of the truck, with some 
resulting jerk’’). 

Where a boy on roller skates 
took hold of a truck in order to get 
a ride, he was a trespasser. Renfroe 
v. Collins, 201 Ala. 489, 78 S 395. 

68. McGhee v. Birmingham News 
Co., 206 Ala. 487, 90 S 492; Renfroe 
v. Collins, 201. Ala. 489, 78 -S 395; 
Salemme v. Mulloy, 99 Conn. 474, 121 
A 870; Kalmich vy. White, 95 Conn. 
568, 111 A 845; Madden v. S. L. 
Mitchell Auto. Co., 21 Ga. A. 108, 94 
Sk 92; Stipetich v. Security Stove, 
etc., Co., (Mo. A.) 218 SW 964. 

[a] This rule is consistent “with 
the rule that the operator owes a 
trespasser no duty save to refrain 
from wantonly or willfully injuring 


| him, as the failure to exercise care 


to avoid injuring one known to be 
in a position of peril would seem 
necessarily to involve the element of 
willfulness or wantonness. See 
Stipetich v. Security Stove, ete., Co., 
(Mo, A.) 218 SW _ 964, 968 (“if the 
driver knew the deceased’s position 
and danger, and suddenly started the 
truck ‘in reckless disregard of the 
safety of deceased,’ this would 
amount to a willful and wanton act’’). 

69. Newlin v. Standard Oil Co., 122 
Kan. 86, 251 P 394; Gamble v. Uncle 
Sam Oil Co., 100 Kan. 74, 163 P 627, 
LRAI917D 875; Faggioni v. Weiss, 
99 N. J. L. 157, 122 A 840; Perrin v. 
yen Os Lumber Co., 276 Pa, 8, 119 
SA LOF 

70. Faggioni v. Weiss, 99 N. J. L. 
157, 122 A 840; Perrin v. Glassport 
Lumber Co., 276 Pa. 8, 119 A 719. 

71. Ostrander v. Armour, 176 App. 
Div. 152, 153,161 NYS! 961: Routt vy. 
Look, 180 Wis. 1, 191 NW 557. 

“T am not convinced that it is the 
usual duty of a chauffeur to search 


for infantile trespassers ensconced 
on the far side of his car.’ Ostran- 
der v. Armour, supra. 

[a] MTllustration.—Where  defend- 


ant loaded an automobile truck with 
boards in an alley, and allowed one 
of several children who were in 
proximity to the truck to ride in the 
seat with him, and started the truck 
with two other children on the run- 
ning board in a position of compara- 
tive safety, without knowing that a 
three and a half year old child had 
climbed to an insecure position on 
the truck, from which he fell and 
was injured, the driver was not 
chargeable with knowledge of the 
presence of such child. Routt v., 
Look, 180 Wis. 1, 191 NW 557. 

72. Madden v. 8S. L. Mitchell Auto. 
Co., 21 Ga. A. 108, 94 SE 92; Ziehm 
v. Vale, 98 Oh, St. 306, 120 NE 702, 
1 ALR 13881. 

[a] MTllustrations.—(1) Where a 
sightseeing automobile is passing a 
playground where children of imma- 
ture years are accustomed to collect 
and play and such children are in the 
habit of mounting or attempting to 
mount the sightseeing cars, it is the 
duty of the driver of such a car who 
knows of this custom to anticipate 


~ * 
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years."° He is therefore not under a duty to antici- 
pate the, presence of children trespassing on_ his 
vehicle,“4 unless there is something peculiar in the 
situation which should reasonably lead him to ap- 
prehend that children might be trespassing there- 
-he knows of the presence of an 
infant trespasser on his vehicle in a position or 
situation of peril, he is bound to take proper precau- 
tions to avoid injuring him.*’ 

The doctrine of attractive machinery and places 
with respect to lability to children injured thereby 
or thereon’* does not apply to automobiles,” al- 
though they are left parked or standing in the high- 
But it has been held that, where such a 


that children may mount or attempt 
to mount his car when it decreases 
its speed at such place and to take 
the necessary precautions for their 
safety. Madden v. S. L. Mitchell 
Auto, Co., 21°Ga. A. 108, 94 SHii92. 
(2) Where defendant, on returning to 
his car which he had left standing 
at the curb, found plaintiff, an infant 
about four and one-half years old, 
and two or three other small boys 
on the right-hand running board, and 
the children asked for a ride but de- 
fendant refused and drove them 
away, and he then went to the front 
of his car and cranked the engine, 
and on getting into the car from the 
left noticed plaintiff on the left-hand 
running board, and again ordered 
plaintiff off the car, but plaintiff re- 
mained near the car and again got 
on or tried to get on the running 
board, and was injured when the car 
started, it was held that defendant 
was negligent as the circumstances 
should have apprised him that plain- 
tiff would again attempt to board the 
car and he was under a duty to avoid 
injuring him. Ziehm y. Vale, 98 Oh. 
St. 306, 120 NE 702, 1 ALR 1881. 

73. Madden v. S. L. Mitchell Auto. 
Co., 21 Ga. A. 108, 94 SE 92; Stipetich 
v. Security Stove, etce., Co., (Mo. A.) 
218 SW 964; Ostrander v. Armour, 
176 App. Div. 152, 161 NYS 961. 

[a] Tlustration.—Where the op- 
erator of an automobile, on returning 
to his vehicle which he had left un- 
attended, finds a child on the running 
board, he should allow the child suf- 
ficient time to get off and is negli- 
gent where he starts the car without 
giving her an opportunity to get off 
as a result of which she falls from 
the car and is injured. Ostrander v. 
Hr pupe aes 176 App. Div. 152, 161 NYS 

1 


Pri See Negligence [29 Cye 447- 
75. Gamble v. Uncle Sam Oil Co., 


100 Kan. 74, 168 P 627, LRA1917D 
875; Jackson vy. Mills Baking Co., 221 
Mich. 64, 190 NW 740, 26 ALR 906; 
Campbell v. Model Steam Laundry, 
190 N. C. 649, 130 SE 6388. 

[a] An electric delivery truck 
with nothing about it to distinguish 
it from other delivery wagons pro- 
pelled by electricity, except possibly 
the bell to attract the attention of 
customers, is not an attractive nui- 


sance. Jackson v. Mills Baking Co., 
oes Mich, 64, 190 NW 740, 26 ALR 
[b] An ordinary motor truck mov- 


ing along a public street cannot be 
regarded as an attractive or alluring 
vehicle to an intelligent boy about 
fifteen years old, and the doctrine of 
the turntable cases is not applicable 
in an action brought by the boy to 
recover for injuries sustained while 
trying to board the moving truck. 
Gamble v. Uncle Sam Oil Co., 100 
Kan, 74, 163 P 627, LRA1917D 875. 

76. Campbell v. Model Steam 
Laundry, 190 N. C. 649, 130 SE 638. 
See Baker-Evans Ice Cream Co. v. 
Tedesco, 114 Oh. St. 170, 150 NE 745, 
44 ALR 430 (set out and quoted infra 
§ 811 text and note 11). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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4 § ‘ 


vehicle is left unattended. where children are apt 
to see it and play with it, it is incumbent upon the 
driver so to leave it that any such children will 
be reasonably safe from injury.’ 

[§ 808] f. Wife of Operator.’® It has been held 
that a wife cannot, in the absence of statutory 
authorization, recover from her husband with whom 
she is living in lawful wedlock for his tort in the 
negligent operation of a motor vehicle in which 
they were riding at the time of the injury; but 
where the unity of husband and wife has been re- 
moved by statute, so that the parties retain their 
separate legal identities, it has been held that a wife 
may sue her husband for injuries resulting from his 
negligence in the operation of an automobile in 
which they were riding.*®°® 

[§ 809] g. Skill of Driver.** | A guest in an auto- 
mobile driven by the owner accepts such skill as 
the owner has in operation of the car and cannot 
hold the owner liable for injuries sustained by rea- 
son of his lack of skill.*? 

[§ 810] h. Condition and Equipment of Vehicle.** 
One who gratuitously carries a passenger in his 
vehicle does not guarantee to such passenger the 
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soundness of the vehicle,** but the passenger must 
take the vehicle as he finds it®® except with respect 
to anything in the nature of a trap or concealed 
defect.*° It has been held, however, that the owner 
of an automobile owes to'one whom he invites to 
ride therein the duty of having the automobile in 
a reasonably safe condition®* and is liable to the 
guest for injuries resulting from defects in the auto- 
mobile of which the owner knew.*8 

[§ 811] i. Particular Acts or Omissions. It has 
been considered that the operator of an automobile 
did not fulfill his duty of exercising reasonable or 
ordinary care for the safety of a passenger where 
he drove at a speed of forty miles an hour, not- 
withstanding the protests of a guest, left the road 
and ran into a tree;*® continued at unabated speed 
up a grade to a curve where the road turned nearly 
at right angles, and drove into a post just around 
the curve which was in plain view for some distance 
and of whose presence he was warned by a passen- 
ger;°° suddenly accelerated the speed of his car as 
a passenger was about to alight on a slippery high- 
way, throwing the passenger off the car;9! slowed 
down his car and told a boy who was on the running 


77. Campbell v. Model nee control of phe eutomenip in emer-| 1008. 
Laundry, 190 N.-C. 649, 130 SE 638.] gencies.”” Cleary v. Eckhart, supra. [a] Reason for rule.—‘Th 3 
[a] Wlustration.—(1) Where the| [a] Mlustration.—Where’ plaintiff|has no right to a greater Ce. 


driver of an electric delivery truck 


was riding as a guest in defendant’s 


than that enjoyed by the host.’ 


left it standing at the side of the 
street with the switch plug in place 
and the brakes loose and not set, he 
was guilty of negligence which was 
the proximate cause of the injury to 
a four-year-old child who climbed 
into the car and while playing on it 
caused it to start, and was thrown 


out. Campbell v. Model Steam Laun- 
dry, 190 N. C. 649, 130 SE 638. (2) 
Duty to take precautions against 


Starting of vehicle left unattended 
generally see supra §§ 740, 741. 

78. Liability for torts as between 
husband and wife generally see Hus- 
band and Wife § 675. 

79. Heyman v. Heyman, 19 Ga. A. 
634, 92 SEH 25. 

80. Bushnell v. Bushnell, 103 
Conn. 583, 131 A 532, 44 ALR 785. 

81. Competency and experience of 
driver generally see supra §§ 602, 603. 

g2. Cleary v. Eckart, 191 Wis. 114, 
118, 210-NW, 267. 

“When one drives his car to his 
neighbor’s door and invites his neigh- 
bor to an automobile ride, does not 
the neighbor accept the hospitality 
which the host has ‘to offer? That 
hospitality consists of the car and 
the driver, When he accepts the in- 
vitation and enters the automobile, 
does he not accept the car in the 
condition in which it exists and such 
skill as may be possessed on the part 
of the driver? That there is a great 
variation in the degree of skill pos- 
sessed by those who assume to drive 
cars is well known. Not all who 
drive automobiles by any manner of 
means can be said to be expert 
drivers. The danger thus assumed 
is the danger that should not be in- 
creased and to which the host should 
add no new danger. If the host 
driving the car conscientiously ex- 
ercises the skill possessed by him 
in handling the car under emergen- 
cies, does the guest have a right to 
demand any more? Does the guest 
have a right to demand of the host 
a degree of skill for the security of 
the guest which the host is utterly 
unable to exercise for his own pro- 
tection? It would seem that the 
statement of this question carried 
with it its own answer, and that the 
same consideration which compels 
the guest to accept the car in the 
condition in which he finds it also 
compels him to be content with the 
honest and conscientious exercise of 
such skill as the host or driver may 
have attained in the management ‘and 


car, knowing that defendant had only 
limited experience as a driver, and 
a balloon tire of the car became de- 
flated on a gravel road, and defend- 
ant, having no experience with such 
a situation, and doing what she 
thought to be proper, attempted to 
bring the car to a sudden stop, in- 
stead of stopping it gradually, with 
the result that the car skidded and 
plaintiff was thrown from the ear, 
plaintiff was not entitled to recover 
from defendant for her resulting in- 
juries. Cleary v. Eckart, 191 Wis. 114, 
119, 210 NW 267 (“The plaintiff knew 
of defendant’s limited experience in 
driving automobiles. While plaintiff 
knew that defendant was able to 
start and stop and steer the car un- 
der favorable or ordinary circum- 
stances, she must have known that 
her short experience had not enabled 
her to acquire the skill necessary to 
handle the car under emergencies, 
The situation arising from a deflated 
tire on a. graveled road is not an 
ordinary situation, and calls for a 
degree of skill in managing the car 
which one has no right to expect 
from a novice or from one who has 
driven a car but 1,200 miles. The 
plaintiff knew of defendant’s limited 
experience, and she knew that when 
she accepted the hospitality of the 
defendant she was placing herself 
in the hands of a driver with exceed- 
ingly limited experience in the man- 
agement and control of automobiles. 
It would be interesting to inquire 
whether under such circumstances 
the guest should not be held to have 
accepted the risk incident to the situ- 
ation, but we think the case may well 
be disposed of on the ground that 
plaintiff accepted such hospitality as 
the host had to offer, and that con- 
sisted of the car in the condition in 
which it was, and the driver, with 
such limited skill as she had been 
able to acquire in driving a car but 
1,200 miles, of which plaintiff had 
knowledge. She should not be per- 
mitted to. recover damages resulting 
from a lack of defendant’s skill’). 

83. Care as to equipment and con- 
dition of vehicle generally see supra 
§§ 596-601. 

84. Roy v. Kirn, 208 Mich. 571, 
175 NW 475; Carroll v. Yonkers, 193 
App. Div.°655, 184 NYS 847; Cleary v. 
Eckart, 191 Wis. 114, 210 NW 267. 

85. Mitchell v. Raymond, 181 Wis. 
591, 195 NW 855; O’Shea vy. Lavoy, 
175 Wis. 456, 185 NW 525, 20 ALR 


O’Shea_v. Lavoy, 175 Wis. 456, 463, 
185 NW 525, 20 ALR 1008. 

[b] The breaking of a spring does 
not impose upon the owner of the 
car Jiability for resulting injuries to 
an invited guest who is riding with 
him, although the car is an old one 
and the spring has previously been 
repaired, the car having been driven 
fifteen hundred miles since that re- 
pair without any indication of in- 
sufficiency of the spring, especially 
where it is not the repaired part 
of the spring which gives way. In 
such case the spring cannot be re- 
garded in the nature of a trap. 
O’Shea -v. Lavoy, 175 Wis. 456, 185 
NW 525, 20 ALR 1008. 

86. Mitchell v. Raymond, 181 Wis. 
591, 195 NW 855; O’Shea v. Lavoy, 
Hae & 456, 185 NW 525, 20 ALR 

87. Hennig v. Booth, (N. J. Sup. 
132 A 294. ae ey 

88. Duffy v. J. W. Bishop Co., 99 
Conn. 573, 122 A 121; Hennig v. Booth, 
(N. J. Sup.) 132 A 294, 

[a]_ Defective accelerator.—Where 
defendant knew that the accelerator 
on his automobile stuck but neglected 
to have it repaired, and invited plain- 
tiff to ride with him, and during the 
ride invited plaintiff to drive the au- 
tomobile, and while plaintiff was so 
driving the accelerator stuck and his 
attention was thus diverted from the 
operation of the car, and when plain- 
tiff had released the accelerator and 
looked up a collision was imminent, 
which he was unable to avoid in the 
emergency, defendant was liable for 
injuries received by plaintiff in the 
collision. Hennig v. Booth, (N. J. 
Sup.) 132 A 294. 

[b] Negligent inspection of ve- 
hicle.—In a passenger’s action 
against a private carrier by automo- 
bile for injury received when a de- 
fective automobile broke down, evi- 
dence that the car had been in a 
collision earlier in the day, after 
which defendant’s machinist failed to 
discover a bent wishbone controlling 
the steering apparatus, shows negli- 
gent inspection. Duffy v. J. W. Bish- 
op Co., 99 Conn? '573,°122' A’ 121. 

89. Masten v. Cousins, 216 Ill. A. 
268 (evidence of such facts sufficient 
to go to. jury on question of negli- 
gence). 


90. Labatte v. Lavallee, (Mass.) 
155 NE 433. 
91. Murray vy. Cohen, (N. J. Sup.) 


132 A’ 221. : 
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board to get off, but without giving the boy an 
opportunity to do so, speeded up his car with the 
result that the boy fell off and was injured;*? drove 
in such a careless and negligent manner that the 
ear deviated from the highway and collided with a 
pole at the side of the highway ;°* turned the vehicle 
sharply in attempting to pass another automobile 
as a result of which the vehicle skidded and struck 
a telegraph pole on the pavement;** turned to the 
right to avoid collision with a car approaching in 
the opposite direction, so that his right wheels went 
off the macadam onto the shoulder of the road, then 
turned sharply to the left and got onto the macadam 
again, but as the car shot across the road turned 
again to the right to avoid going into a ditch, when 
the car overturned and a passenger was killed; 
fell asleep while operating the automobile as a re- 
sult of which it ran off the highway and struck a 
tree at the side of the road;°* failed to stop and 
try to ascertain the cause of the trouble when he 
felt the steering wheel shift and’ the car wobble 
from side to side, but instead permitted the car to 
run on until it ran up on a bank and the occu- 
pants were thrown out;” turned into an intersect- 
ing street, and on discovering that he was in the 
wrong street, turned quickly to correct his error, 
and in so doing ran into a post, injuring a passen- 
ger; entered an intersection at a speed of twelve 
to fifteen miles an hour without giving any signal 
of his approach and ran into a street car which was 
crossing the intersection on the intersecting street ;°° 
approached and entered an intersection at an exces- 
sive and unlawful rate of speed and attempted to 
pass in front of another automobile which he saw 
approaching rapidly from his right, thus having the 
right of way over him;! cut the corner in turning 
to the left at an intersection and attempted to pass 
in front of another vehicle which had the right of 
way; turned a truck from one street into another 
at such a high rate of speed that a passenger, and 
the seat on which the passenger was sitting, were 
thrown from the truck;? speeded up his car and 
attempted to cross a grade crossing ahead of an 
approaching railroad train instead of stopping until 
the train had passed ;* vr without any reasonable ex- 
euse for not hearing the bell or seeing the signal 
or the approaching train drove onto a railroad track 
in front of a train which struck the vehicle.® 
Circumstances not amounting to negligence. It 
has been held that the operator of a motor vehicle 
was not guilty of negligence where the rear wheels, 


133 A 338. 


92. La Rose v. Shaughnessy Ice 
4 Avery v. 


Co., 197 App. Div. 821, 189 NYS 562. 
93. Welsh v. St. Lawrence Oil Co., 
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Thompson, 
120, 103 A 4, LRA1918D 205, AnnCas 
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owing to some unknown cause, skidded to the left 
as the operator attempted to turn slightly to the 
right, causing the rear of the car to come In con- 
tact with the pier of a culvert, and the operator, 
in his haste te right the car, accidentally placed his 
foot on the accelerator instead of the brake pedal;* 
where a boy less than six years old got on the 
running board of a truck with the intention of steal- 
ing a ride and the driver, when he saw the boy, 
slowed down his truck and, apparently noticing that 
the boy was about to jump off, called to him not 
to jump and reached for the emergency brake, but 
before the truck could be brought to a stop the 
boy jumped or fell from the truck and was run 
over by its hind wheels;’ where the car struck an 
obstruction when the driver made a shght turn in 
the road and a guest was jolted out of the car, after 
which the car left the road and struck a telegraph 
pole, it appearing that the driver was competent 
and used due care at and before the happening of 
the accident and was familiar with road conditions ;* 
or where a guest in the car inadvertently slipped 
his finger between the body of the car and the door 
at the very instant that the operator closed or 
attempted to close the door, as a result of which 
the guest’s finger was mashed.? Where defendant, 
who had a guest in his automobile, inquired about 
the condition of a thoroughfare before entering it 
and was informed that it was all right, and the car, 
while traveling at a moderate speed on a prominent 
street in a city, ran into an open canal extending 
across the thoroughfare, there being no guard rail, 
barrier, red light, or other warning of danger, and 
the glare of an electric light between defendant 
and the canal having prevented his seeing the dan- 
ger until it was too late to stop his ear while going 
at an ordinary rate of speed, and defendant had 
never traveled over that route before and had no 
knowledge of the dangerous situation, while the 
guest had traveled over that route several times 
before and was acquainted with the situation, but 
did not warn defendant or complain of his speed, 
defendant was not guilty of negligence and not 
lable for injury to the guest.1° Calling a warning 
to children congregated about a standing truek is 
not actionable negligence as to a child frightened 
away and injured by a passing automobile, where 
as a result of such warning and similar warnings 
on previous occasions the child as well as other 


children with her near the truck were put in fear ~ 


of the driver and upon his approach would run away 


here, that such failure was negli- 
gence; and because the driver elected 
to bring the truck to an easy and 


ELT Ne: 


el 


26 OntWN 338, 339 (‘Conduct of this 
kind in the person in control of a 
ear constitutes gross negligence’’). 
94. Vespe v. Rosen, 75 Pa. Super. 
2 


32. 
95. Holland v. Peterkin, 217 App. 
Div. 57, 216 NYS 464, ie 


96. Bushnell vy. Bushnell, 
Gonn. 583, 181 A 4382, 44 ALR 785 
(wife). ; 

97. Duffy v. J. W. Bishop Co., 99 


Conn. 573, 122 A 121 (passenger for 


hire). 
oo Hughes v. Exchange Taxicab, 
ete., Livery, (Man.) 11 DomLR 314, 


24 WestLR 174, 4 WestWkly _ 556. 

99. Johnson v. Coey, 237 Ill. 88, 
86 NE 678, 21 LRANS 81. 

1. Lasley v. Crawford, 228 Ill. A. 
590. 

2. Cohen vy. Silverman, 153 Minn. 


391, 190 NW 795. 
3. Stark v. Gripp, 150 Md. 655, 


1918E 1122. 

5. Bizeau v. Canadian Nat. R. Co., 
59 Ont. L. 549, 554, [1926] 4 DomLR 
1066 (“it was a case of gross negli- 
gence’’). 
campeon v. Jones, 284 Pa. 596, 


7. Macale v. Lynch, 110 Wash. 444, 
449, 188 P 517 (‘There is nothing in 
the record which tends to show that 
the driver, Nolan, wilfully and wan- 
tonly caused the injuries complained 
of; or, if he owed that duty, in view 
of respondent’s tender age, that he 
did not exercise ordinary care. Had 
the driver, upon the discovery of re- 
spondent’s presence upon the truck, 
at once thrown on the brake and 
brought the truck to a sudden stop, 
that act would have been complained 
of aS causing the injury; anything 
less than a quick and complete stop 
would form the basis of a charge, as 


gradual stop, having no reason to an- 
ticipate that the child would jump, it 
1S now charged that he did not stop 
as soon as he could or should. If 
this argument is to prevail, it is ap- 
parent that the mere fact of the in- 
Jury would be sufficient to establish 
appellant’s liability without reference 
to the acts of the driver, except that 
he did not prevent the injury; in 
other words, appellant would be an 
Insurer against injury. Such is not 
the law. We think that the testimony 


of Barnes fails to show that the 


driver acted other than prudently in 
electing to make a gradual stop, and 
reasonable minds should not differ in 
so deciding’’), 

8. Connolly v. Ritter, 43 Pa. Co. 527 
rot Yawitz v. Novak, (Mo.) 286 SW 


10. Jacobs v. Jacobs, 14 
74 S$ 993, LRA1I917F 253. aves n 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 
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from the truck.!? 

Circumstances not amounting to gross negligence. 
In jurisdictions where gross negligence is held nec- 
essary to impose hability to a gratuitous passenger!” 
it has been he!d that the operator was not grossly 
negligent where, in an emergency calling for haste, 
he drove at a speed which might have been regarded 
as negligent if it had caused injury to another user 
of the highway;'* where he approached a curve at 
a reasonable rate of speed but the car failed to make 
the turn on account of some gravel or small pebbles 
on the pavement and ran into a ditch;1* where he 
drove at a speed of thirty-five miles an hour on a 
roadway substantially free from traffic, and without 
intersecting streets, where there was no obstruc- 
tion of his vision and passed another vehicle, turn- 
ing the wheel quickly to the left, when a thumping 
occurred in a rear wheel and the car turned over;*° 
or, where he operated his car at a speed of thirty- 
five or forty miles an hour, in some unexplained 
manner scraped the fenders of another car which he 
overtook and passed, and looked back, causing the 
automobile to run off an embankment.'® 
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in a motor vehicle may be violated by driving the 
car at an excessive or unreasonable speed*’ and the 
operator may be held liable. for injury received by 
his passenger in an accident resulting from such 
speed.'§ Excessive speed cannot, however, be re- 
garded as willfulness so as to impose liability for 
injury to one to whom the driver owes only the 
duty of refraining from willful or wanton injury.'? 
Where defendant, driving an automobile in which 
plaintiff was a ouest, passed another car going in 
the same direction at an excessive rate of speed 
and in so doing left the traveled portion of the 
road and struck a pile of sand which had been 
placed there in connection with fixing the road and 
ran into a telegraph pole, resulting in injury to 
plaintiff, the speed of the car was the proximate 
cause of the accident and the pile of sand was 
really only a condition through which defendant’s 
negligence operated to produce the accident.2° Ac- 
cording to some authorities a passenger in an auto- 
mobile is entitled to the benefit and protection of a 
statute fixing a speed limit, either absolutely or as 
prima facie evidence of lack of due care,”+ but there 
is also authority for the view that such statutes 


Speed. The duty of ordinary care to a passenger 


11. Baker-Evans Ice Cream Co. v. 
Tedesco, 114 Oh. St. 170, 177, 150 NE 
745, 44 ALR 430 (‘The doctrine of 
attractive nuisance can have no ap- 
plication under the facts and circum- 
stances here presented’’). 


12. See supra § 804. 
13. Marcienowski v. Sanders, 252 
Mass. 65, 147 NE 275; Pinckard v. 


Pease, 115 Wash. 282, 197 P 49. 

{a] Driving to fire.—In a country 
town where, in case of fire, those 
living in the vicinity would hasten to 
it to assist in extinguishing it, de- 
fendant, in his automobile, was hurry- 
ing to ‘the scene of a fire to render 
assistance, and invited plaintiff, who 
was also hastening to the fire, to ride 
with him. Defendant drove at the 
rate of thirty-five to forty miles per 
hour over a rough road and the car 
jumped out of the rut and when de- 
fendant was attempting to get it back 
it skidded and struck a telephone pole 
as a result of which plaintiff was 
injured. It was held that, although 
the circumstances would have war- 
ranted a finding of ordinary negli- 
gence they did not warrant a finding 
of gross negligence. Marcienowski 
v. Sanders, 252 Mass. 65, 147 NE 275. 

{b] Physician answering emergen- 
cy call.—It was not negligence for 
the driver of an automobile carrying 
a physician responding to an urgent 
eall from the driver’s home to ap- 
proach a curve in a slippery road at 
the rate of thirty to thirty-five miles 
without chains on the car, which 
skidded, resulting in an accident by 
which the physician was injured. 
Pinckard v. Pease, 115 Wash. 282, 284, 
197 P 49 (where the court said: “We 
are not dealing here with the degree 
of care that Hugh Pease would be 
held to in case he had injured some 
one on the highway. The degree of 
care which he was called upon to 
exercise should be measured by what 
a reasonable man would have done 
in the same circumstances. He had 
with him a medical man whose pur- 
pose was at one with his, that is, to 
reach the bedside of Mrs. Pease in 
the shortest possible time. They 
were engaged on the same errand. In 
this degree, they were actuated by 
the same.feeling, and to hold either 
one of them liable for negligence, un- 
der these circumstances, the negli- 
gence must have _ been practically 
gross or willful. The exercise ofa 
fine and discriminating judgment in 
such circumstances is not practical 
nor obligatory. The driver cannot be 
said to have done differently than a 
reasonably prudent man would have 
done under the same circumstances. 
The curve was not a specially sharp 


one, and the speed at which he was 
going was not excessive in view of 
the imperative nature of the errand, 
and an attempt was made to slacken 
speed at the curve. . The respond- 


ent, of his own volition, submitted 
to the judgment of Hugh Pease in 
the operation of the car. He acqui- 


esced in the speed, which was not 
extraordinary under the circum- 
stances. If he himself had been driv- 
ing he would have driven as fast. 
It may be that he would have exer- 
cised his judgment in a better way 
in slowing down for the curve, be- 
cause the necessity of the situation 
might have differently appealed to 
him, accustomed as he was in the 
practice of his profession to the pres- 
ence of similar dangers, and because 


‘of the fact that it was not his mother 


who was upon the point of death. 
This the respondent knew when he 
entered the car; he knew the state of 
mind that Hugh Pease must be in, 
and yet acquiesced in the manner of 
the driving, and for what at most 
may have been a mistake of judg- 
ment, he has no right to complain’). 


14. Saxe v. Terry, 140 Wash. 503, 
250 MP2. 

15. Burke v. Cook, 246 Mass. 518, 
141 NE 585. 

16. Harris v. Reid, 30 Ga. A. 187, 
117 SE 256. 

17. Cal.—Spring v. McCabe, 53 Cal. 


A. 330, 200 P 41. 

Conn.—Dickerson v. Connecticut 
€oj298) Gonns 87, 218 A518; 

Ill. Masten y. Cousins, 216 Ill. A. 


268, 
Ky.—Beard v. Klusmeier, 158 Ky. 
153, 164 SW 319, 50. LRANS 1100, 


AnnCas1915D 342, 

a gd sei t v. Lavallee, 155 NE 
433. 

Mich.—Hemington v. Hemington, 
221 Mich. 206, 190 NW 683; Roy vy. 
Kirn, 208 Mich. 571, 175 NW 475. 

Minn.—Johnson v. Smith, 143 Minn. 
350, 173 NW 675. 


Nebr.—Bauer v. Griess, 105 Nebr. 
381, 181 NW 156 
Nev.—Nicora v. Cerveri, 244 P 897. 


a eg .—Murray v. Cohen, (Sup.) 132 
~ Or.—Rook vy. Schultz, 100 Or. 482, 
198 P 234. 

Pa.—Vespe v. Rosen, 75 Pa. Super. 
aan Snyder v. Jenkins, 25 Pa. Dist. 


[a] Forty-five miles per hour.— 
To approach an intersection at a 
speed of forty-five miles per hour is 
negligence resulting in liability to a 
passenger who is injured when the 
automobile goes into a ditch when 
the driver attempts to avoid another 
vehicle which is crossing the inter- 


- 


section. Hemington v. Hemington, 
221 Mich. 206, 190 NW 683. 

[b] A mechanician who accompa- 
nies a driver in a race, upon such 
driver’s invitation, is an invitee to 
whom the driver owes the duty of ex- 
ercising ordinary care and to whom 
the driver is liable for injuries caused 
by his negligently continuing to drive 
around the track at a dangerous 
speed after the race is over. Liston 
v. Reynolds, 69 Mont. 480, 223 P 507. 

serrer generally see supra §§ 634-— 

18. (Nev.) 244 
P 897. 

[a] Rounding curve.—A driver is 
guilty of negligence, with respect to 
a guest, where he approaches a curve 
at an excessive speed and as he is 
rounding it the car skids and strikes 
a guy wire six feet from the road 
resulting in injury to the passenger. 
Nicora v. Cerveri, (Nev.) 244 P 897. 

19. Rose v. Squires, 101 N. J. L. 
438, 128 A 880. 

20. McAndrews v. Leonard, (Vt.) 
134 A 710. 

21. Spring v. McCabe, 53 Cal. A. 
330, 200 P 41; Fairchild v. Fleming, 
125 Minn. 431, 147 NW 4384; Leonard 
v, Bartle, (R. I.) 135 A. 853; Singer 
v. Martin, 96 Wash. 231, 164 P 1105, 
1107. 

“We have no doubt that section 16, 
chapter 365, p 499, Laws 1911, in 
relation to the speed of motor ve- 
hicles, was intended to protect the 
public generally against the danger- 
ous speed of which motor vehicles 
are capable of being run, and does 
not exclude those who might be rid- 
ing with the one guilty of driving at 
excessive or unreasonable speed. Nor, 
in view of the public protection in- 
tended by the law, should it be held 
that the six mile per hour clause 
does not apply to a corner or curve 
upon which the operator’s view of the 
traffic is obstructed, unless travelers 
happen to be thereon, and then only 
to injuries resulting from collision 
with them. The language both in re- 
gard to speed exceeding 25 miles an 
hour and 6 miles an hour on view- 
obstructed corners and curves is in- 
dicative of a purpose to secure a 
speed from the operators of motor 
vehicles which will not ‘endanger the 
life and limb or injure the property 
of any person.’ As to persons, the 
scope of the protecting regulation is 
as all-embracing as language can 


Nicora v. Cerveri, 


make it. National Casket Co. v. 
Powar,, 18%, Ky., 56.) 125) Siw 29. 
Moreover, it is to be observed that 


the statute creates no duty on the 
part of an automobile driver to con- 
form to a specified rate of speed, but 


ee | 
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are intended only for the benefit of other users | equipped and carefully operated.”® 


of the highway and not for the benefit of occupants 


of the speeding automobile.?? 


Position or location of injured person. 
ting passengers on an automobile to occupy a dan- 
gerous position or location may constitute negli- 
gence,* as where a child is permitted to ride on the 
running board?* or to sit on the floor of the car 
with his feet on the running board.”° 
negligence for the driver of an automobile to permit 
a person to ride in a trailer attached to the car, 
in the absence of any showing that the trailer is 
an unsafe place in which to ride if properly 


simply furnishes a rule of evidence 
in proving negligent or improper 
speed. Such rule is general in ap- 
plication and not restricted to any 
class, or person, or form of lawsuit.” 
Fairchild v. Fleming, 125 Minn. 431, 
440, 147 NW 434. 

[a] Reason for rule.—The speed 
statute “imposed a positive rule of 
conduct upon all drivers. It seems 
clear that it should be invocable in 
favor of any person who can show 
that its violation was the proximate 
cause of his injury, in the absence 
of contributory negligence on his 
part.’ Singer v. Martin, 96 Wash. 
Wdd, 230,004) -& L106. 

{[b] Endangering life or limb of 
“any person.”—A statute providing 
that an automobile shall not be op- 
erated recklessly or at a rate of 
speed greater than is reasonable and 
proper or se as to endanger the life 
or limb of “any person” imposes the 
same duty of care in operation of the 
car and the rate of speed with re- 
spect to a guest or passenger as with 
respect to a person outside of the 
ear Weonard vy. Bartle; (R. 1.) 135 
A. 858. 

22. Reed v. Ridout’s Ambulance, 
212 Ala. 428, 102 A 906. 

23. See cases infra notes 24, 25. 

24. Newlin v. Standard Oil Co., 
122 Kan. 86, 251 P 394; Terlizzi v. 
Marsh, (Mass.) 154 NE 754; Grabau 
v. Pudwill, 45 N. D. 423, 178 NW 124. 

{a] Six-year-old child. — Where 
plaintiff, a child six years old, asked 
defendant for a ride on his truck, 
which defendant refused on_ the 
ground that he might fall off and get 
hurt, and after defendant had started 
his truck he noticed plaintiff stand- 
ing on the running board and then 
told plaintiff to be sure and hang on 
and not fall off, and defendant drove 
slowly and carefully at the rate of 
five or six miles an hour, but as the 
truck hit a bump plaintiff fell off 
and was injured, it was held that 
defendant was negligent in not stop- 
ping the truck as soon as he discov- 
ered plaintiff on the running board. 
Newlin v. Standard Oil Co., 122 Kan. 
86, 251 P 394. 

{b] Seven and a half year old 
child.—Evidence that defendant in- 
vited schoot children to ride on his 
automobile, and encouraged and per- 
mitted a little girl of seven and one- 
half years to stand on the running 
board, and that, as he was turning 
his machine on a rough roadway at 
excessive speed, she was thrown from 
the running board and injured is 
sufficient to go to the jury on the 
question of defendant’s gross _negli- 


gence. Terlizzi v. Marsh, (Mass.) 
154 NE 754. ? 
[c] Fourteen-year-old boy.—It is 


prima facie negligence to permit a 
fourteen-year-old boy to stand on 
the running board of an automobile 
while it is being driven over rough 
country roads. Grabau v. Pudwill, 45 
N. D. 423, 178 NW_124. 

25. McCoy v. Terhorst, 188 Wis. 
512, 205 NW 420. 

[a] MNot proximate cause of in- 
jury.—The act of the driver of a 
motor truck in permitting or direct- 
ing a boy to sit on the floor of the 
ii eae EE Sah Se SNE AAS 


Permit- 


It’ is) not 


truck in the open doorway of the 
driver’s compartment, with his feet 
on the running board- of the truck, 
while a want of due care, was not, as 
matter of law, the proximate cause 
of injuries to the boy when the truck 
turned over on account of a defect 
in the highway. McCoy v. Terhorst, 
188 Wis. 512, 205 NW 420. z 

26. Banzhof v. Roche, 228 Mich. 
36, 199 NW 607. : 

27. Frightening animals, resulting 
my injury to them see infra §§ 815- 
825. 


Injuries to animals generally see 
Animals §§ 484-578. 

28. “Domestic animal” defined see 
Animals § 2. 

29. Maddox y. Jones, 205 Ala. 598, 
89 S 38; Park v. Farnsworth, 98 
Mise, 482, 164 NYS 735; Bombard v. 
Newton, 94 Vt. 354, 111 A 510, ii ALR 
1402; Johnson v. Giffen, 18 Alta. L. 


312, 62 DomLR 635, [1921] 3 West 
Wkly 596. 
{a] ‘The rule applies to: (1) Cattle. 


Park v. Farnsworth, 98 Misc. 482, 164 
INMISH %3.0. (2) Cows. Bombard v. 
Newton, 94 Vt. 354, 111 A 510, 11 
ALR 1402; Johnson v. 
Alta, L. 312, 62 DomLR 635, 
3 WestWkly 596. (3) Fowls. 
v. Farnsworth, supra (semble). 

[b] A colt, following its dam, 
which is being ridden along the high- 
way, has presumptively a right to be 
on the highway equal to that of the 
operator of an automobile. Maddox 
v.. Jones, 205 Ala, 598, 89 S 38. 

30. Bombard v. Newton, 94 Vt. 354, 
111 A 510, 11 ALR 1402; Johnson v. 
Giffen, 18 Alta, L. 312, 62 DomLR 
635, [1921] 3 WestWkly 596. 

31. Bombard v. Newton, 94 Vt. 354, 
111 A 510, 11 ALR 1402; Johnson v. 
Giffen, 18 Alta. L. 312, 62 DomLR 
635, [1921] 3 WestWkly 596. 

{a] Failure to see animals on the 
road may constitute negligence. 
Johnson v. Giffen, 18 Alta. L. 312, 62 
DomLR 635, [1921] 3 WestWkly 596. 

{b] Insufficient lookout.—Where a 
cow was being driven along the right- 
hand side of the road after dark, 
and defendant in his automobile ap- 
proached in the opposite direction, 
and although the road was straight 
and level and his headlights were in 
good condition and lighted the road 
ahead throughout its full width for 
a distance of eighteen or twenty rods, 
he did not see the cow until he was 
within about fifteen feet of her, a 
finding that he was negligent in fail- 
ing to discover the cow in time to 
avoid an accident was justified, Bom- 
bard v. Newton, 94 Vt. 354, 111 A 
510, 11 ALR 1402. 

Duty to keep lookout generally see 
supra §§ 624-627. 

32. Bombard v. Newton, 94 Vt. 354, 
111 A 510, 11 ALR 1402, 
ieee generally see supra §§ 634- 


33. Ala.—Maddox v. Jones, 205 
Ala. 598, 89 S 38; Hester v. Hall, 17 
Ala. A. 25, 81 S 361. 

Ill.— Fitzsimmons v. Snyder, 181 
Ill. A, 70; Traeger v. Wasson, 168 Ill. 
As 572. 

Ky.—Williams v., Pedigo, 158 Ky. 
509, 165 SW 678. 


Minn.—Saylor v. Motor Inn, 136 


[§ 812] J. Care as to Animals—1l. Injuring Ani- 
mals2’—a. In General. The owner or person in 
charge of domestic animals** has a right tp lead or 
drive them along the highway,*® and when he is so 
doing his rights on the highway are equal to those 
of the operator of an automobile.*® It is therefore 
the duty of the operator of an automobile to keep 
a lookout for animals which may be lawfully on the 
highway,* to keep his speed within a rate which is 
prudent, having regard to the safety of such ani- 
mals,°? and generally to use reasonable or ordinary 
care to avoid injuring them,** the amount or degree 


Minn. 466, 162 NW 71. 

Mo.—Pullam v. Moore, 204 Mo. A. 
697, 218 SW 938; Brickell v. Williams, 
180 Mo. A. 572, 167 SW 607. 

N. Y.—Hartford Acc., ete., Co. v. 
Buchanan, 200 App. Div. 235, 192 NYS 
786. 

N. C.—Goodrich v. Matthews, 177 
N.C. 198, 98°SH 529. 

N 380 N. 


. D.—Armann vy. Caswell, 
D. 406, 152 NW 813. 

Okl.—White v. Rukes, 56 Okl. 476, 
155 P 1184. 


Pa.—Everett v. Sturges, 46 Pa. 
Super. 612. 
Alta.—Johnson v. Giffen, 18 Alta. 


L. 312, 62 DomLR 635, [1921] 3 West 
Wkly 596. 

“The driver of a motor vehicle is 
too apt to claim the right of way 
and to run his car so as to demand 
that horses and pedestrians must 
clear the road at the peril of their 
lives... . . A horse nearly always 
shies from a car, and never runs into 
it, while a car never shies from a 
horse. A man on a horse has no 
excuse for running against a man on 
foot; a man driving a motor car on 
a country road has no excuse for 
running against horses.’ Hanson v. 
Hulet, 43 N. D. 420, 421, 175 NW 205, 

{a] The rule applies to: (1) A 
. Maddox v. Jones, 205 Ala. 598, 
89 S 38, (2) A cow. Bombard vy. 
Newton, 94 Vt. 354, 111 A 510, 11 ALR 
1402; Johnson vy. Giffen, 18 Alta. L. 
312, 62 DomLR 635, [1921] 3 West 
Wkly 596. (3) A horse being driven. 
Hanson v. Hulet, 43 N. D. 420, 175 
NW 205; Kuen v. Wertley, 65 Pa. 
Super. 363. (4) A horse being’ led 
behind a buggy. 
46 Pa. Super. 612. (5) A horse being 
ridden. Traeger v. Wasson, 163 Ill, 
A. 572; White v. Rukes, 56 Okl. 476, 
155 P 1184. 

[b] Passing between vehicles.— 
Plaintiff was driving a buggy, be- 
hind which a horse was being led. 
He found himself in the rear of two 
coal wagons which kept to the right 
and in order to pass them he turned 
out to his left. When he had passed 
one wagon and was opposite the one 
ahead, he saw defendant’s automobile 
approaching in the opposite direc- 
tion at a rapid rate with one wheel 
in the track of the street railway. 
Finding that he had not room. be- 
tween the automobile and the coal 
wagon he turned to the left and ap- 
proached very near his left-hand curb. 
The automobile passed the buggy 
safely but inclined to the right after 
passing and struck the horse. It 
was held that a verdict finding de- 
fendant negligent was justified. BEv- 
erett v. Sturges, 46 Pa. Super. 612. 

{c] Attempt to pass through nar- 
row space.—The owner of an auto- 
mobile is liable for damages for the 
death of a horse where he drives his 
automobile along the street at a high 
rate of speed and in attempting to 
pass through a narrow space between 
the horse and wagon and another 
team strikes the horse and injures it 
so that it has to be killed. Kuen v. 
Wertley, 65 Pa, Super. 363. 

{d] Position on highway. — If 
horses being ridden and led along 
the’ highway are stopped on the edge 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Everett v. Sturges, 


- §§ 812-814} 


of caution and vigilance which is necessary to reach 
the prescribed standard varying according to the 
circumstances of the particular case and the nature 
The operator is lable 
for an injury to an animal proximately caused by 
his lack of such care*> without contributory negli- 
gence on the part of the person in charge of the 
animal;°° but he is not an insurer of the safety of 
animals which he may encounter on the highways*? 
and is not liable for an injury to an animal which 
was the result of an unavoidable accident.*® 

[§ 813] b. Animals Straying on Highway. It has 
been held that stray animals on the highway are 
regarded as trespassers,°® especially where their 
being at large on the highway is a violation of 
law,*® and the operator of an automobile does not 
owe to them the same duty of care as though they 
were lawfully upon the highway,*! and is not liable 
for injuries to them unless such injury was inten- 


of the animal encountered.** 


of the highway for reasons personal 
to those in charge of them and inde- 
pendently of the approach of an au- 
tomobile from the direction opposite 
to which they have been proceeding, 
and are thus standing’ when the 
driver of the automobile first sees 
them, he is at liberty to pass them 
holding the center of the road, pro- 
viding in so doing he uses due care. 
“But if the progress of the horses 
was halted because of the rapid and 
reckless approach of the defendant’s 
automobile and he was primarily re- 
sponsible for the temporary inter- 
ruption of their journey then he had 
no right to hold the center of the 
road as he says he did but he should 
have kept to the right of the center 
and reduced the speed of his auto- 
mobile or even stopped if necessary 
behind the horse-drawn vehicle 
which impeded his progress until the 
four horses had passed him.” MHart- 
ford Acc., etc., Co. v. Buchanan, 200 
App. Div. 235, 237, 192 NYS 786. 

General requirement of care in op- 
eration see supra § 582. 

34. Bombard v. Newton, 94 Vt. 354, 
111 A 510, 11 ALR 1402. 

[a] The “viatic vagaries” of cows 
have come to be known to all auto- 
mobile drivers and are conditions af- 
fecting the degree of care required 
with respect to them. Bombard v. 
Newton, 94 Vt. 354, 111 A 510, 512, 
11 ALR 1402. 


35. lll—Fitzsimmons. v. Snyder, 
181 Ill. A. 70. 7 
Mo.—Pullam v. Moore, 204*Mo. A. 


697, 218 SW 938; Tucker v. Carter, 
(A.) 211 SW 138. 

N. D.—Hanson v. Hulet, 43 N. D. 
420, 175 NW 205. 

Okl.—White v. Rukes, 56 Okl. 476, 


155 P 1184, 
Pa.—Kuen v. Wertley, 65 Pa. Super. 
363. 


36. Contributory negligence of per- 
sons in charge of animals see infra 


§§ 916-918. 


37. Tucker v. Carter, (Mo. A.) 211 
SW 1388. 
38. Ala.—Hester v. Hall, 17 Ala. 


A. 25, 81 S 361. 
Mo.—Shelton v. Rudd, (A.) 242 SW 


151k 

N. C.—Baldwin v. Smitherman, 171 
N. CG 772, 88 SE 854. ; 

Tex.—Dillon v. Stewart, (Civ. A.) 
180 SW 648. A 

Sask.—Stevens v. Saskatoon Taxi- 
cab Co., 45 DomLR 763, [1919] 1 
WestWkly 958. 

[a] Colt jumping in front of car. 
—Plaintiff was driving a load of hay 
on a level graded road in the day- 
time, following behind another load 
of hay. One of plaintiff's team was a 
mare whose colt was running beside 
her, Defendant in his automobile ap- 
proached in the opposite direction, 
and as he passed the colt turned to 
the left and his car struck it. It was 
held that defendant was not bound 
to anticipate the presence of the 
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gence. 


keep itself out 


colt and was not negligent, and that 
as the colt was struck the moment 
it jumped in front of the car the 
speed at which defendant was travel- 
ing was immaterial. Stevens v. Sas- 
katoon Taxicab Co., (Sask.) 45 Dom 
LR 768, [1919] 1 WestWkly 958. 

[b] Cow turning from course.— 
Where the operator of an automobile 
drove carefully and at a reasonable 
speed he was not liable for an injury 
to a cow caused solely by the cow’s 
suddenly and unexpectedly turning 
from its course and crossing the road 
in front of the car, the driver having 
used all possible means to. stop the 
car as soon as the cow turned. Tucker 
v. Carter, (Mo. A.) 211 SW 188. 

{c] Hogs darting into road.— 
Where hogs, not on the highway, sud- 
denly darted into the road just as 
defendant’s automobile got alongside 
of them and got under his car, re- 
sulting in their being killed, there 
could be no recovery, the killing be- 
ing due to an unavoidable accident. 
Hester v: Hall, 17 Ala. A. 25, 81 S 361. 

[d] Mule backing into automobile. 
—Where defendant was driving his 
automobile at about six or _ seven 
miles an hour, and came up behind 
plaintiff who was riding a mule at or 
near the middle of the road, and the 
mule gave no indication of fright but 
as defendant was passing plaintiff 
gave the mule a jerk, and for this or 
some other reason the mule suddenly 
commenced to back and backed di- 
rectly against the automobile, and 
defendant, whose automobile was well 
equipped with brakes and under per- 
fect control, made every effort to 
avoid hurting the mule but was un- 
able to do so, he was not liable for 
injury to the mule. Baldwin v. 
Smitherman, 171 N. C. 772, 88 SE 
854 


Unavoidable accident generally see 
supra § 591. 

39. Park v. Farnsworth, 98 Misc. 
482, 164 NYS 735. 

40. Dillon v. Stewart, (Tex. Civ. 
A.) 180 SW 648 (mule). 

41. Park v. Farnsworth, 98 Misc. 
482, 164 NYS 735. 

[a] Fowls.—A statute prescribing 
the duty of the operator of an auto- 
mobile when meeting ‘a person rid- 
ing, leading or driving a horse or 
horses or other draft animals’ ob- 
viously does not refer to turkeys or 
others fowls or strays of any sort. 
Park v. Farnsworth, 98 Misc. 482, 
486, 485, 164 NYS 785 (“The de- 
fendant doubtless saw the flock of 
turkeys as he approached them, and 
could have seen and probably did 
see that some of them were on one 
side of the-road and some of them 
on the other. I do not believe the 
law imposed upon him the duty of 
slowing down so that he might have 
his car under control so that he could 
immediately stop it, just because he 
might have known, and probably did 
know, that one of these turkeys 
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tional or deliberate*? or the result of gross negli- 
But it has also been held that, although 
the owner of a horse may be negligent in allowing 
it to stray upon the street, if such negligence does 
not contribute to its being struck and killed by an 
automobile, the operator of the automobile is liable 
for failure to exercise ordinary care proximately 
causing the accident.** 

[§ 814] c. Dogs. 
outlaw on a public highway,*® but while the operator 
of a motor vehicle is bound to exercise ordinary care 
to avoid injuring dogs which are in the highway*® 
and is liable for injuries resulting from his lack of 
due care,*? the mere fact that he has struck or run 
over a dog does not establish negligence*® or even 
raise a presumption of negligence,*® for the driver 
has a right to assume that a dog in the highway will 
exercise the ordinary instincts of such animals and 


A dog is not a trespasser or 


of danger from his automobile,®° 


might take a notion to cross the road 
at an injudicious moment’’). 
42. Park v. Farnsworth, supra. 
43. Park ‘v. Farnsworth, supra; 
Dillon v. Stewart, (Tex. Civ. A.) 180 


SW. 648. 

“The law as it stands will hold 
the operator of a motor vehicle in 
the case of meeting or passing stray 
animals or fowls upon the highway 
liable only for gross negligence or 
inflicting intentional or deliberate in- 
jury. Of course this would not ap- 
ply to the case of cattle being driven 
along the highway, as they lawfully 
might be, nor, if one might suppose 
such a case, to a flock of fowls be- 
ing driven along the highway, as I 
assume they might lawfully be.” 
Park y. Farnsworth, supra. 

[a] ‘Gross negligence is not nec- 
essarily shown by the fact that the 
driver of an automobile which struck 
a mule running loose on the high- 
way saw the mule when thirty yards 
away. Dillon y. Stewart, (Tex. Civ. 
A.) 180 SW 648. 

44," Haynes v.. Kay, Jil 1S. C7107, 
96 SE 623 (allowing horse to stray 
being a violation of both state law 
and town ordinance). 

45. Lacker v. Strauss, 226 Mass. | 
579, 116 NE 236, LRA1917F 434, 

[a] Unlicensed dog.—This is true, 
even though the dog is unlicensed. 
Lacker v. Strauss, 226 Mass. 579, 116 
NE 236, LRA1I917F 434. 


46. Lacker v. Strauss, supra; 
ete v. Randall, (Mo. A.) 202 SW 

47, Lacker v. Strauss, 226 Mass. 
579; 116 NE 236, ERAI9I7TE 9434; 
pony v. Randall, (Mo. A.) 202 SW 

48. O’Hara v. Gould, 84 N. J. L. 
583, 87 A 117. 

[a] A fortiori, such fact does not 


support a claim for willful injury to 
a dog. O’Hara v. Gould, 84 N. J. L. 
Bo, ST ANAL 7, 

49. Sanders v. Hayes, 128 S. C. 
181, 122 SE 572. 

50. Flowerree v. Thornberry, (Mo. 
A.) 183 SW 359; Sanders v. Hayes, 
128°S. ©. 181;\122 SE 572; 

[a] “The extent to which the 
driver of a motor vehicle on a street 
or highway may safely or properly 
rely upon the intelligence and agility 
of a dog to avoid a collision is a 
matter for the consideration of the 
triers of fact, whose duty it is, in 
the light of common experience, to 
determine the degree of care required 
of the driver of the vehicle in the 
circumstances of the particular case.” 
Sanders v. Hayes, 128 S. C. 181, 191, 
122 SE 572. 

{b] Remaining in place of safety. 
—If at the moment immediately prior 
to being struck by an automobile a 
dog was off the traveled part of the 
highway and out of the line of travel 
of the automobile, the driver had a 
right to assume that it would re- 
main in a place of safety in the ab- 
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and to act upon such assumption in the absence of 
circumstances which apprise or should apprise him 
that it is not warranted in the particular case.°* 

[§ 815] 2. Frightening Animals®*’—a. In General. 
As the operators of motor vehicles and the drivers 
of horse-drawn vehicles or persons riding or other- 
wise in charge of horses have equal rights on the 
highway,°? the mere fact that horses are liable to be 
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ways.>4 


frightened by automobiles does not affect the right 


sence of anything in the circum- 


stances indicating the contrary. 
Flowerree v. Thornberry, (Mo. A.) 
183 SW_ 359. 

51. Flowerree v. Thornberry, su- 


pra. 
52. Frightening horses on high- 
ways generally see Highways § 425. 
53. See supra § 777. 
54. Cal.—Eddy v. Stowe, 43 Cal. A. 
789, 185 P 1024. 
Ind.—Indiana Springs Co. v. Brown, 


165 Ind. 465, 74 NE 615, 1 LRANS 
238, 6 AnnCas 656. 
Iowa.—Gipe v. Lynch, 155 Iowa 


627, 136 NW 714; Cresswell v. Wain- 
wright, 154 Iowa 167, 1384 NW 594; 
Simmons v. Lewis, 146 Iowa 316, 125 
NwW 194. 

Me.—Towle v. Morse, 103 Me. 250, 
255, 68 A 1044. 

Mo.—O’Donnell v. O’Neill, 130 Mo. 
A. 860, 365, 109 SW 815. 

S. D.—Pease v. Cochran, 42 S. D. 
130, 178 NW 158, 5 ALR 936. 

“The fact that horses unaccus- 
tomed to see them are likely to be 
frightened by the unusual sound and 
appearance of them has not been 
deemed sufficient reason for prohibit- 
ing their use.” Towle v. Morse, 
supra. ; 

“Automobiles are constantly driven 
along streets past horses without 
frightening them, and if the appear- 
ance and movement of a particular 
automobile and the noise incident to 
its operation are in no way unusual, 
it is not, per se, a wrongful act to 
operate it in proximity to a horse so 
long as the horse exhibits no fright. 
Therefore respondent was within his 
rights in running his machine in the 
street until he observed, or ought, in 
common prudence, to have observed, 


appellant’s horse was alarmed.” 
O’Donnell vy. O’Neill, supra. 

55. Del.—Walls v. Windsor, 28 
Dell $265.92. 2A 9389. 


Ga.—Murphy v. Meacham, 1 Ga. A. 
155, 57 SE 1046 (mule). 

Ky.—Teague v. Princeton Ice, etc., 
(Ole. Anas Zone COS SNe Galil 

Mo.—O’Donnell v. O'Neill, 130 Mo. 
A. 360, 109 SW 815, 

N. C.—Long v. Warlick, 148 N. C. 
82; 61 SHE 617. 

Pa.— Silberman  v. 22 
Montg. Co., 39, 40. 

S. D.—Pease v. Cochran, 42 S. D. 
130, 133, 178 NW 158, 5 ALR 936. 

B. C.—Queer v. Greig, 5 DomLR 
308. 

“There are horses that would take 
fright at any automobile... but 
people are not required to refrain 
from using automobiles on the high- 
way to avoid frightening such horses, 
and a person taking such horse on 
the highway would do so at his own 
peril.” Pease v. Cochran, supra. 

“Tf a horse can not be driven past 
a vehicle or car properly managed, 
the owner should keep him off the 
highway or submit to the_ conse- 


Huyette, 


quences.” Silberman vy. Huyette, 
supra. ‘ 
{a] The fact that a motorist 


drives close to a horse on a public 
highway does not in itself show neg- 
ligence, if he is otherwise in the ex- 
ercise of due and reasonable care. 
Walls v. Windsor, 28 Del. 265, 92 A 
989. 

[b] Smoke.—The mere fact that 
an automobile blew out smoke, 
frightening a horse, does not amount 


_ 


to negligence. Teague v. Princeton 
Ice, éte., Co., 205 Ky. 231, 265 SW 611. 

[c] The operator of a motor cycle 
who is driving carefully, and at a 
lawful rate of speed is not required 
to anticipate that a horse will be 
frightened by his machine. Long v. 
Warlick, 148 N. C. 32, 61 SE 617. 

56. Ark.—Harris v. Hicks, 143 
Ark, (613, 221 SW ;472, 

Del.—Walls v. Windsor, 28 Del. 265, 
92 A 989. 

Ga.—Murphy v. Meacham, 1 Ga, A. 
155, 57 SE 1046 (mule). 

Iowa.—Gearhart v. Stouder, 161 
Towa 644, 1483 NW 499; Turner v. 
Bennett, 161 Iowa 379, 142 NW 999; 
Cresswell v. Wainwright, 154 Iowa 
167, 134 NW 594; Simmons v. Lewis, 
146 Iowa 316, 125 NW 194; Strand v. 
Grinnell Auto. Garage Co., 136 Iowa 
68, 113 NW 488; House v. Cramer, 
134 Iowa 374, 112 NW 3, 10 LRANS 
655, 18 AnnCas 461. 

Kan.—McCabe v. Standard Oil Co., 
122 Kan. 365, 251 P 1088. 

Ky.—Teague v. Princeton Ice, etce., 
Co., 205 Ky. 231, 265 SW 61% 

Minn.—Nelson v. Halland, 127 
Minn, 188, 149 NW 194. 

Mo.—Daily v. Maxwell, 152 Mo. A. 
415, 133 SW 351; Sapp v. Hunter, 134 
Mo. A. 685, 115 SW 4638; Hall v. 
Compton, 130 Mo. A. 675, 108 SW 
1122; O’Donnell v. O’Neill, 130 Mo. A. 
360, 109 SW 815. 

Nebr.—Tyler v. Hoover, 92 Nebr. 
221, 188 NW 128. 

N. Y.—Nason v. West, 31 Misc. 583, 
65 NYS 651. 

N. C.—Long v. Warlick, 148 N. C. 
32, 61 SE 617: 

Tenn.—Coca Cola Bottling Works 
v. Brown, 139 Tenn. 640, 647, 202 SW 
926. 

Va.—Baugher v. Harman, 110 Va. 
316, 66 SE 86. 

Wis.—Eichman v. Buchheit, 128 
Wis. 385, 107 NW 325, 8 AnnCas 435. 

A reasonably prudent driver 
might not take any precaution upon 
seeing an animal in the street or 
road, and it would not be his duty 
to do so unless, and until, the animal 
became frightened, or was about to 
become frightened.” Harris v. Hicks, 
143 Ark, 613, 616, 221 Sw) 472. 

“The driver of a horse upon the 
public road assumes the risk of its 
taking fright at an automobile when 
operated properly and with due care.” 
Coca Cola Bottling Works y. Brown, 
supra. 

[a] “The fact that a horse be- 
comes frightened by a motor vehicle 
upon the highway does not render 
the operator of such vehicle liable 
for resulting injury, as the horse has 
no paramount or exclusive right to 
the road; and the fact that a horse 
takes fright at a vehicle run by a new 
and improved method, and smashes 
things, does not of itself give the in- 
jured party a cause of action.’ Tyler 
vee 92 Nebr. 221, 235, 188 NW 
128. 

[b] High strung and insufficiently 
broken horse.—As long as the op- 
erator of a motor vehicle observes 
the laws of the road, he is not re- 
sponsible for the consequences of a 
meeting between his vehicle and a 
high strung and insufficiently broken 
horse. Daily v. Maxwell, 152 Mo. A. 
415; 133° Siw 351. 

[c] Circumstances showing due 
care.—Where the operator of a motor 


ere 


a 
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to operate such vehicle upon the streets and high- 
The operation of an automobile in the 
vicinity of a horse, which becomes frightened 
thereby, is not of itself negligence®®> and if reason- 
able eare is exercised in the operation of the car, 
the operator is not liable for damages which have 
resulted from horses being frightened by it.°® 
operator is, however, chargeable with notice that his 


The 


cycle cut off his gasoline and stopped 
the noise of his machine as soon as 
he discovered a horse and while he 
was one hundred and fifty yards 
away from the horse and came to a 
standstill as soon as the _ horse 
showed evidence of fright, he was 
not liable for injury caused by the 
horse shying. Long v. Warlick, 148 
Ne Ol See Gale Sa Oly 

{d] Driving close to standings 
mule.— Where a mule_ standing 
hitched to a wagon near the side of a 
street gave some evidence of fright 
when an automobile running at about 
eight miles an hour was within a few 
feet, and the driver of the automo- 
bile permitted it to turn toward the 
mule when passing, thereby frighten- 
ing the mule, causing it to run away, 
the driver was, as matter of law, free 
from negligence, in the absence of 
evidence that he purposely caused 
the mule to become frightened, by 
running the automobile near it, or 
unless, before going near, he discov- 
ered, or in the exercise of ordinary 
care, should have discovered, that 
running the machine close to the 
animal would frighten it. Shelton v. 
Hunter, 162) Ky 531, 4534" “725 Sie 
950 (“it is a common, everyday oc» 
currence for automobiles to pass 
within two or three feet of horses 
and mules standing and being driven 
on streetS and roads, and we know 
of no rule of the road or provision of 
the automobile law that makes it 
negligence to do this, in the absence 
of evidence tending to show a pur- 
pose to frighten or that the approach 
of the automobile frightened the ani- 
mal to such an extent as to make it 
the duty of the driver of the ma- 
chine, in the exercise of ordinary 
care, to take such action as might 
be necessary to prevent collision or 
further fright. The duty of the 
driver of an automobile is the same 
whether it is being run within three 
feet or within thirty feet of an ani- 
mal. The nearness with which a ma- 
chine #3 run to an animal does not 
constitute negligence unless it is 
done purposely to cause fright or 
unless the driver, before going near, 
discovers, or should in the exercise 
of ordinary care have discovered, 
that running the machine close to the 
animal would frighten it’’). 

[e] Horse showing no sign of 
restiveness until automobile opposite 
it.—A finding of negligence on the 
part of defendant, the driver of an 
automobile, is not authorized by evi- 
dence that, when at the top of a hill 
he saw plaintiff's team at the foot 
of it, he disconnected the engine from 
the running gear of his machine and 
ran down by gravity, at a speed of 
three or four miles an hour, passing 
the team five or six feet from it, 
without stopping, although just as 
he was opposite it the horse swerved 
and threw plaintiff out, the horse 
until then having given no sign of 
restiveness, and _ plaintiff having 
given defendant no signal to stop. 
Davis v. Maxwell, 108 App. Div. 128, 
96 NYS 45, 17 NYAnnCas 356. } 

[f] Not an insurer.—‘It is not the 
law, and has never been announced to 
be, so far aS we have learned, that an 
automobile owner is an insurer of the 
safety of those he meets in vehicles 
on the highway.’ Craton v. Hunt- 
zinger, 163 Mo. A. 718, 721, 147 Sw 512. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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vehicle may frighten horses,°? especially in localities 
where motor vehicles are little used,®* and he must, 
therefore, exercise reasonable care to avoid causing 
It is his duty to 


injury by frightening horses.®® 


s 
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the exercise of 
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or meet on the highways,®° and when he sees, or by 


ordinary care should see, that a 


horse or team has become or is becoming fright- 
ened by his ear, 


to do all that is reasonably neces- 


keep a lookout for horses which he may approach ! sary, under the circumstances, to avert an accident.** 


57. Ill.—Christy v. Elliott, 216 Ill. 
31, 74 NE 1035, 108 AmSR 196, 1 
LRANS 215, 3 AnnCas 487. 

Ind.—McIntyre v. Orner, 166 Ind. 
57, 76: NE 750, 4: LRANS 1130; 
Haynes Auto. Co. v. Sinnett, 46 Ind. 
AS 1105 91) NEP Its Brinkniar! “Vv. 
Pacholke, 41 Ind. A. 662, 84 NE 762. 

Iowa.—Delfs v. Dunshee, 143 Iowa 
381, 122 NW 236; House v. Cramer, 
134 Iowa 374, 112 NW 3, 10 LRANS 
655, 13 AnnCas 461. 

Me.—Towle v. Morse, 103 Me. 250, 
68 A 1044. 

N. H.—Emerson Troy Granite Co. 
v. Pearson, 74 N. H. 22, 64 A 582. 

N. C.—Curry v. Fleer, 157 N. C. 16, 
72 SE 626; Gaskins v. Hancock, 156 
N. C. 56, 72 SE 80. Compare Long v. 
Warlick, 148 N. C. 32, 61 SE 617 (set 
out Supra note 55). 

S. C.—Gue v. Wilson, 87 S. C. 144, 
69 SE 99; Rochester v. Bull, 78 S. C. 
249, 58 SE 766. 

Tenn.—Cumberland Tel., etc., Co. v. 
Burns, 1 Tenn. Civ. A. 148. 

Sask.—Stewart v. Steele, 5 Sask. 
L. 358, 6 DomLR 1, 22 WestLR 6, 2 
WestWkly 902. 

58. Stewart v. Steele, supra. 

59. Ark.—Butler v. McCabe, 116 
Ark. 26, 171 SW 1190, LRA1915C 702. 

Cal.—Freiburg v. Israel, 45 Cal. A. 
138, 187 P 130. 

Colo.—Hannan y. St. Clair, 44 Colo, 
134, 96 P 822. 

Ill.— Ward v. Meredith, 220 Ill. 66, 
77 NE A1L8 faff 122-Tll. A. 159); Hut- 
son v. Flatt, 194 Ill, A. 29; Kirlin v. 
Chittenden, 176 Ill. A. 550. 

Ind.—MeclIntyre v. Orner, 166 Ind. 
57-176 NE 750; 117 AmSR 359, 4 
LRANS 1130, 8 AnnCas 1087; Indiana 
Springs Co. v. Brown, 165 Ind. 465, 
74 NE 615, 1 LRANS 238, 6 AnnCas 
656; Brinkman y. Pacholke, 41 Ind, A. 
662, 84 NE 762. 

Iowa.—Cresswell v. Wainwright, 
154 Iowa 167, 134 NW 594; Horak v. 
Dougherty, 114 NW 883; Strand v. 
Grinnell Auto. Garage Co., 136 Iowa 
68, 118 NW 488; House v. Cramer, 
134 Iowa 374, 112 NW 3, 10 LRANS 
655, 183 AnnCas 461; Raber v. Hinds, 
133 Iowa 312, 110 NW 597. 

Kan.—Ellisworth v. Jarvis, 92 Kan. 

895, 141 P 1135; Sterner v. Issitt, 89 
Kan, 357, 131 P 551; Arrington v. 
Horner, 88 Kan. 817, 129 P 1159 (by 
statute); McDonald v. Yoder, 80 Kan. 
25, 101 P 468. 
Ky.—Coughlin v. Mark, 173 Ky. 728, 
191 SW 503; Cumberland Tel., etc., 
Co. v. Yeiser, 141 Ky. 15, 131 SW 
1049, 31 LRANS 1137; National Cas- 
ket Co. vs Powar, 137 Ky..156, 125 
SW 279; Webb v. Moore, 136 Ky. 708, 
125 SW 152; Shinkle v. McCullough, 
116 Ky. 960, 77 SW 196, 25 KyL 1143, 
105 AmSR 249; Weiskopf v. Ritter, 
97 SW 1120, 29 KyL 1268. 

La.—Lively v. Taylor Nash Motor 
Co), a, AS 887 

Me.—Hobbs v. Preston, 98 A 757; 
Blackden v. Blaisdell, 113 Me. 567, 
93 A 540; Towle v. Morse, 103 Me. 
250, 68 A 1044. 

Mich.—Depue v. Schwarz, 222 Mich. 
308, 192 NW 7138; Cusick v. Kinney, 
164 Mich. 25, 128 NW 1089; Chapman 
v. Strong, 162 Mich, 623, 127 NW 741. 

Minn.—La Brash v. Wall, 134 Minn. 
130, 158 NW 723; Schaar v. Comforth, 
128 Minn. 460, 151 NW 275; Nelson 
v. Halland, 127 Minn. 188, 149 NW 
194; Fischer v. McGrath, 112 Minn, 
456, 128 NW 579, 

Mo.—Sullivan v. Thurman, (A.) 266 
SW 745; Daily v. Maxwell, 152 Mo. A. 
415,.133 ,SW) 351; Sapp. v.. Hunter, 
134 Mo. A. 685,.115 SW 463; Hall v. 
Compton, 130 Mo. A, 675, 108 SW 
1122. 

Nebr.—Tyler v. 92 Nebr. 
221, 188 NW 128. 


Hoover, 


N. Y.—Davis v. Maxwell, 108 App. 
Div. 128, 96 NYS 45, 17 NYAnnCas 
356; Murphy v. Wait, 102 App. Div. 
121, 92 NYS 253; Mason v. West, 61 
App. Div. 40, 70 NYS 478. 

N. C.—Gaskins vy. Hancock, 156 N. 
C. 56, 72 SE 80; Tudor v. Bowen, 152 
N. C. 441, 67 SE 1015, 136 AmSR 836, 
30 LRANS 804, 21 AnnCas 646. 

N. D.—Messer v. Bruening, 32 N. D. 
515, 156 NW 241. 


Pa.—Spangler v. Markley, 39 Pa. 
Super. 351; Shaffer v. Coleman, 35 
Pa. Super: 386. 


Porto Rico.—Avila v. Fantauzzi, 6 
Porto Rico Fed. 328. 

S. C.—Gue v. Wilson, 87 S. C. 144, 
69 SE 99; Rochester v. Bull, 78 S. C. 
249, 58 SE: 766. 

S. D.—Pease v. Cochran, 42 §S. D. 
130, 173 NW 158, 5 ALR 936, 

Tenn.—Cumberland Tel., etc., Co. 
v. Burns, 1 Tenn, Civ. A. 148. 

Tex.—Carsey v. Hawkins, (Civ. A.) 
165 SW 64. 

Wis.—Pfeiffer v. Radke, 144 Wis. 
430, 129 NW 4138; Pfeiffer v. Radke, 
142 Wis. 512, 125 NW 934. 

B, C.—Queer v. Greig, 5 DomLR 
308. 

N. B.—Campbell v. Pugsley, 7 Dom 
LR 177, 11 EastLR 561. 

Ont.—MclIntyre v. Coote, 19 Ont: L. 
9, 18 OntWR 1098, 16 AnnCas 395; 
Smith vy. Brenner, 12 OntWR 9 [app 
dism 12 OntWR 1197]. 

Fy eeiT aml v. Pierre, 29 RevLegNS 
4 


“Ordinary care...may require 
greater care exercised on the part 
of the automobilist and others driv- 
ing vehicles of high power and great 
speed that make fearsome noises cal- 
culated to frighten unsophisticated 
country horses and mules not city 
broke and accustomed to seeing them, 
than that required of other users of 
the highway.’’ Butler v. McCabe, 116 
Ark, 26, 29, 171 SW 1190, LRA1915C 
702. 

“Whenever a person operating an 
automobile knows, or in the exercise 
of ordinary care should know, that 
his machine is’ frightening a horse, 
or, in the situation in which he has 
left it, is likely to frighten a horse, 
he is bound at his peril to exercise 
due care to prevent an injury.” Coca 
Cola Bottling Works v. Brown, 139 
Tenn. 640, 645, 202 SW 926. 

“Tf the operator of an automobile 
knows, or by the exercise of ordinary 
care may know, that the movement 
or noise of his machine will render 
an animal unmanageable, he must 
use all the care and caution which a 
careful and prudent driver should ex- 
ercise under the same _ circum- 
stances.” Spangler v. Markley, 39 
Pa. Super. 351, 357. 

{a] All possible precautions must 
be taken by a motor vehicle driver 
to prevent an approaching horse from 
taking fright. Roy v. Pierre, (Que.) 
29 RevLegNS 432. 

{b] Driving too close.—A motor 
vehicle operator may be held liable 
for negligence in driving his vehicle 
so close to a buggy that the horses 
become frightened and run away, 
whereby an occupant thereof is 
thrown out and injured. Pfeiffer vy. 
Radke, 144 Wis, 430, 129 NW 413. 

{c] Driving fast directly toward 
horse. — Evidence that defendant 
drove his automobile at a rate of 
speed which was dangerous in view 
of a curve in the street and the ap- 
proach to a bridge, and ran it directly 
toward a horse pulling a buggy from 
the opposite direction, in a manner 
calculated to frighten even a reason- 
ably safe and well-trained horse, as 
a result of which the horse jumped 
sideways and upset the buggy, was 


sufficient to warrant a finding of 
negligence. Staley v. Forrest, 157 
Iowa 188, 138 NW 441. 

{d] Turning toward horse and 
blowing horn.—Where an automobile 
approached a horse-drawn vehicle 
and the horse began to become rest- 
less, and its driver signaled and 
called upon the operator of the auto- 
mobile to stop, but he failed to stop, 
and instead turned his automobile in 
close proximity to the horse and at 
the same time sounded his horn, he 
was clearly negligent. Messer v. 
Bruening, 32 N. D. 515, 156 NW 241. 

fe] Driving on wrong fide of road 
toward horse.—Where a man inex- 
perienced in handling automobiles is 
driving on the left of the road and 
a team is approaching, and he con- 
tinues directly toward it, so close 
that the horses are naturally fright- 
ened and whirl quickly, overthrowing 
the wagon, the automobile driver is 
guilty of negligence. Hobbs vy. Pres- 
ton, (Me.) 98 A 757, 

60. Fields v, Sevier, 184 Mo, A. 

685, 171 SW 610; Sapp v. Hunter, 134 
Mo. A. 685, 115 SW 463; Cumberland 
Tel.” etel, Co. “Vv, (Burns, bo fenn: seive 
A. 148, 
- [a] A statutory duty of keeping 
“vigilant watch’ tor vehicles drawn 
by animals includes not only the duty 
of looking ahead for vehieles drawn 
by animals but also the duty of keep- 
ing a sharp lookout for exhibition by 
such animals of fright or uneasiness 
which, if disregarded, might endan- 
ger the lives or safety of human be- 
ings. Roberts v. Trunk, 179 Mo. A, 
358, 166 SW 841, 

[b] This duty extends to horses 
lawiully hitched by the side of a 
public thoroughfare. Cumberland 
ae etc., Co. v. Burns, 1 Tenn. Ciy. A. 


61. Cal.—Eddy v. Stowe, 43 Cal. A. 
789, 185 P 1024, 

Ga.—Nixon v. Williams, 25 Ga. A. 
594, 103 SE 880. 

Ky.—Shinkle v. McCullough, 116 
Ky. 960, 77 SW 196, 25 KyL 1143, 105 
AmSR 249. 

Minn.—Affeld v. Murphy, 137 Minn. 
331, 168 NW 5380. 

Miss.—Burcham y. Robinson, 113 
Miss. 527, 74 S 417. 

Mo.—Roberts vy. Trunk, 179 Mo. A, 
358, 166 SW 841, 

Nebr.—Tyler v. Hoover, 92 Nebr. 
221, 1388 NW 128. 

N. Y.—Davis v. Maxwell, 108 App. 
Div. 128, 96 NYS 45, 17 NYAnnCas 
356; Murphy v. Wait, 102 App. Div. 
121, 92 NYS 2538. 

N. C.—Tudor v. Bowen, 152 N. C. 
441, 67 SE 1015, 136 AmSR 836, 30 
LRANS 804, 21 AnnCas 646. 

Tenn.—Coca Cola Bottling Works 
v. Brown, 139 Tenn. 640, 202 SW 926. 

Tex.—Carsey v. Hawkins, (Civ. A.) 
163) SW 586; Blackwell v. MecGlew, 
(Civ. A.) 141 SW 1058. 

N. B.—Campbell v. Pugsley, 7 Dom 
LR 177, 11 EastLR 561. 

“Tf the driver of an automobile 
sees that a horse driven to a ecar- 
riage is restive and frightened, it 
would seem that he should take such 
course to avoid inflicting an injury 
as the dictates of ordinary prudence 
may demand.” Tyler v. Hoover, 92 
Nebr. 221, 235, 138 NW 128. 

“It is the duty of persons running 
the machines to exercise reasonable 
care to avoid accident when horses 
become frightened.” Murphy vy. Wait, 
102 App. Div. 121, 124, 92 NYS 253. 

[a] He must use all means con- 
sistent with safety of himself and 
others to avoid injury to the driver 
of a horse and if he fails to do so, 
plaintiff’s possible negligence in go- 
ing on the highway where automo- 
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Statutory precautions. Where 


to be taken by the operator of a motor vehicle when 
approaching or passing horses are prescribed by 
statute,°? it is the duty of the operator to take such 
precautions,** but a statute’ requiring an automo- 


bilist approaching a horse-drawn 


cise ‘‘every reasonable precaution’’ to prevent 
frightening the horses does not make the automo- 
bilist an insurer, but merely imposes upon him the 
duty to take the precautions which a reasonably 
prudent man would take in view of the danger to be 


apprehended.*4 


Proximate cause. The operator 


cle cannot be held liable for injuries resulting from 


biles are likely to be met, with an 
unruly horse, becomes a _ condition 
and not the proximate cause of the 
injuries and will not bar a recovery 
therefor. Blackwell v. McGlew, (Tex. 
Civ. A.) 141 SW 1058. 

{b] He must do whatever is rea- 
sonably,required to relieve persons 
of peril when he sees a horse is 
becoming frightened by his machine. 
Tudor v. Bowen, 152 N. C. 441, 67 SH 
1015, 136 AmSR 836, 30 LRANS 804, 
21 AnnCas 646. 

{c] C._reumstances govern as to 
what is reasonable care.—‘‘It is mani- 
fest that in cases like this no fixed 
Standard of care can be laid down 
as a matter of law, nor can it be said 
what conduct will amount to negli- 
gence; and so the only rule that we 
can safely apply, when the facts au- 
thorize the Submission of the case to 
a jury. is to leave it to them to de- 
termine from all the facts and cir- 
cumstances whether or not the driver 
of the automobile exercised or failed 
“to exercise, ordinary care to avoid 
the accident, and whether or not the 


injured party observed due _ care. 
The legal measure of duty is_ the 
| Same upon both of the parties. Hach 


must act with reasonable care to 
avoid an accident or collision, In 
some cases, this degree of care as to 
the operator might require the ma- 
chine to be stopped upon the first 
evidence of danger; in others, it 
might be necessary to slow down the 
speed; and yet again, it might be 
more prudent to proceed at a high 
rate of speed, or not lessen the speed 
at which the machine is running. 
Bach case presents different condi- 
tions and situations. What would be 
ordinary care in one case might be 
negligence in another.” Webb v. 
Moore, 136 Ky. 708, 712, 125 SW 152. 

{d] Circumstances showing neg\li- 
gence.—Where an automobile was 
making considerable noise as it ap- 
proached a team of horses and the 
team showed indications of becoming 
frightened and the driver of the team 
drove as far as possible to his right 
side of the highway where the horses 
started to shy and plunge, and the 
driver of the automobile did not stop 
or decrease his speed or lessen the 
noise of his machine as he continued 
to approach, and as the automobile 
passed the team the horses ran away, 
causing injury to the vehicle and its 
driver, a finding that the driver of 
the automobile was negligent was 
fully warranted. Freeze v. Harris, 
AG 2 tle AC ELS) 

62. See statutory provisions. 

63. Kan.—Arrington v. Horner, 88 
Kan. $17, 129 PB 1159. 

Ky.—National Casket Co. v. Powar, 
187 Ky. 156, 125 SW 279. 

Mad.—Fletcher v. Dixon, 107 Md. 


420, 68,A 875. 
Mass.—Trombley y. Stevens-Dur- 
yea Co., 206 Mass. 516, 92 NE 764; 


Gifford v. Jennings, 190 Mass. 54, 76 

INI 2 Steen , 
Mich.—Depue v: Schwarz, 222 Mich. 

308, 192 NW 713. 
Mo.—Sapp v. Hunter, 134 Mo. A, 
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the precautions 


vehicle to exer- 


of a. motor vehi- 


685, 115 SW 463. 
| Mont.—Savage v. Boyce, 53 Mont. 
470, 164 P 887. 

Wash.—Ross v. Rose, 109 Wash. 


273, 186 P 892. 
Ont.—Marshall v. Gowans, 24 Ont. 


L. 522, 3 OntWN 69, 20 OntWR 37. 
Sask.—Stewart v. Steele, 5 Sask. L. 
858, 6 DomLR 1, 22 WestLR 6, 2 


WestWkly 902. 

[a] An automobile coming up be- 
hind a vehicle drawn by horses is 
“approaching” it within the meaning 
of a statute requiring the operator 
of a motor vehicle “approaching any 
vehicle drawn by a horse or horses” 
to exercise every reasonable precau- 
tion to prevent frightening such 
horse or horses. Gifford v. Jennings, 
190 Mass. 54, 76 NE 233. 

[b] ‘Duty to take precautions not 
dependent on signal from driver.— 
Under. a statute requiring the op- 
erator of a motor vehicle when ap- 
proaching a horse-drawn vehicle to 
operate his vehicle so as to exercise 
reasonable precaution to prevent 
frightening the horse and insure the 
safety and protection of the persons 
in the horse-drawn vehicle there is a 
positive duty on the operator of an 
automobile to reduce his speed and 
take all other reasonable precautions 
when approaching a horse which ap- 
pears to be frightened, although the 
driver has not signaled to him to 
stop. Ross vy. Rose, 109 Wash. 273, 
186 P 892. : 

[cj] Right of action arising from 
noncbservance.—A statute regulating 
the conduct of automobilists on ap- 
proaching horses is designed to se- 
cure the safety and protection of 
persons riding or driving horses on 
the highways and hence a driver of a 
team of horses who is injured by 
failure of an automobilist to comply 
with the statutory requirements has 
a right of action for his injuries. 
Stewart v. Steele, 5'Sask. L.. 358, 6 
Peet 1, 22 WestLR 6, 2 WestWkly 
02. i 

{d] Under the English law in 
force in 1909, a motor car weighing 
less than five tons was not required 
to have a man in attendance accom- 
panying it in such manner as to be 
able to give assistance to persons 
with horses or horse-drawn vehicles, 
Evans v. Nicholl, [1909] 1 K. B, 778. 

64 Arrington v. Horner, 88 Kan. 
807 129) PHi159° 

65. Herdman y. Zwart, 167 Iowa 
500, 149 NW. 631; Cumberland Tel., 
etc., Co. v. Yeiser, 141 Ky. 15, 131 SW 
1049, 31 LRANS 1137; Avila v. Fan- 
tauzzi, 6 Porto Rico Fed. 328; Queer 
v. Greig, (B. C.) 5 DomLR 308. 


{a]  Illustration.— Defendant, in 
his automobile, overtook and passed 
a buggy in which plaintiff’s decedent 
and her husband were riding, and 
as he passed his fender grazed the 
buggy and frightened the ‘horse 
which started to run away but was 
stopped within a short distance. De- 
fendant stopped his automobile ana 
joined in investigating whether there 
was any injury to the buggy and of- 
fered to take plaintiff’s decedent and 


~~ 


[8§ 815-316 


a horse or horses becoming frightened by his vehicle 
unless his negligence in the operation of the vehicle 
was the proximate cause of the injury,® but in 
order that negligence may be deemed the proximate 
cause of an injury it is sufficient that the operator 
should have anticipated that some injury might re- 
sult from his acts or omissions and it is not neces- 
sary that he should have been able to anticipate 
the particular injury which actually occurred.*¢ 

[§ 816] b. Appearance of Vehicle. The fact that 
the ordinary appearance of a motor vehicle may 
have a tendency to frighten horses does not render 
the operation of such a vehicle on the streets or 
highways unlawful or negligent,*” but to operate 


her husband home. Although the 
horse was nervous as a result of the 
fright it was entirely under control. 
After remaining with plaintiff's de- 
cedent and her husband for some 
minutes defendant proceeded on his 
way and a few minutes later plain- 
tiff’s decedent and her husband pro- 
ceeded on their way but after pro- 
ceeding a short distance the horse 
again became frightened and again 
ran away throwing both occupants 
out of the buggy and injuring de- 
cedent. It was held that even if de- 
fendant had been negligent in the 
collision with the buggy such negli- 
gence was not the proximate cause of 
the injury. “Assuming that the de- 
fendant was at fault in causing the 
collision, the decedent had escaped 
injury therefrom. For the time be- 
ing, at least, the danger was over. 
After a considerable investigation, 
the defendant left for his home, The 
decedent-and her husband remained. 
It rested with them to judge whether 
their horse was sufficiently recovered 
from his fright to justify the con- 
tinuance of their journey. The hus- 
band alighted from the buggy; the 
decedent did not. The husband re- 
turned to the buggy, and they pro- 
ceedéd on their way. The relation of 
the defendant to the accident that 
happened later was not. materially 
different from what it would have 
been if the decedent had not been in 
the buggy when the collision oc- 
curred, but with knowledge of the 
facts had entered the buggy after 
the horse had been brought under 
control.” Herdman v. Zwart, 167 
Iowa 500, 507, 149 NW 681. 

[b] If the driver of the horse be- 
comes frightened, and swerves too 
far to the side of the road and runs 
upon an obstruction, the operator of 
the motor vehicle is not liable for 
the resulting injury. Avila v. Fan- 
tauzzi, 6 Porto Rico Fed. 328. 

66. Carsey v. Hawkins, (Tex. Civ. 
A.) 165 SW 64. ‘ 

67. Pease v. Cochran, 42 S..D. 130, 
133, 173 NW 158,.5 ALR 936; Hich- 
man v. Buchheit, 128 Wis. 385, 390, 
107 NW 325, 8 AnnCas 435. 

“If the horse was frightened by 

. . the mere appearance of the au- 
tomobile, there can be no recovery, 
for the reason that ... there can be 
no liability for injury resulting from 
... the appearance of the machine.” 
EHichman y. Buchheit, supra. 

“It may be a fact that there was 
something about the appearance of 
the articles in said car that fright- 
ened plaintiff's horse; but these facts 
alone do not constitute actionable 
negligence on the part of the de- 
fendant.” Pease v. Cochran, supra. 

[a] Manner of loading proper.— 
An automobile, loaded with a chif- 
fonier extending a foot and a half or 
three or four feet (according to dif- 
ferent witnesses) above the back, of 
the seat and possibly a sack or two 
of grain on the front seat and a 
ladder strapped on the’side, is not 
loaded in such a manner as would 
Suggest to a reasonably prudent per- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


on the highway a motor vehicle whose appearance, 
or the character of whose load, is such that it might 
reasonably be expected to frighten an ordinary 
horse, may amount to negligence and impose la- 


bility for any resulting imjury.®* 
[§ 817] c. Noise.*° 


son that it would frighten or terrify 
an ordinary horse. Pease v. Cochran, 
42°S,. D. 130, 134, 173 > NW 158, .5 
ALR 936 (‘the article of furniture 
that defendant was hauling was one 
that he had a right to have in his 
possession and to move from one 
place to another, if he so desired, and 
to move it in an automobile if that 
were his most convenient mode of 
conveyance. To hold otherwise would 
be to prohibit him from moving such 
article of furniture over the public 
highway, unless he did so at a time 
when he knew there would be no 
horse-drawn vehicles on the road’). 

68. Stewart v. Smith, 16 Ala. A. 
461, 78 S 724; La Brash v. Wall, 134 
Minn, 130, 158 NW 7238; Pease v. 
Cochran, 42 S. D. 130, 133, 173 NW 
158, 5 ALR 936; Roy v. Pierre, (Que.) 
29 RevLegNS 432, 

“There are horses that would not 
take fright at an automobile, no mat- 
ter how it might be loaded or what 
its appearance might be. But this 
fact would not justify a person in 
going upon a highway with an auto- 
mobile so loaded, or having such an 
appearance, that it would be calcu- 
lated to frighten or terrify an ordi- 


nary horse.” Pease vy. Cochran, 
supra. 
{a] Flapping curtains.—If the 


operator of a motor vehicle leaves 
the side curtains of his car flapping 
in the wind and a horse is frightened, 
rears and is struck by the machine, 
the driver is liable. Roy v. Pierre, 
(Que.) 29 RevLegNS 432. i 
[b] Lack of lights——Where the 
failure to have lights on an auto- 
mobile at night, as required by stat- 
ute, proximately causes injury to one 
driving a mule, by frightening the 
animal, the operator of the automo- 
bile is liable. Stewart v. Smith, 16 
Ala, A. 461,78 S 724. : 
{c] Bright color and puffing noise, 
—Evidence that an automobile was 
painted a bright red, and made a 
puffing noise, and was being driven 
on the street at the rate of twelve -to 
fifteen miles per hour, whereby 
plaintiff's horse was frightened and 
ran away, 1 
‘a finding that the exercise of due care 
required plaintiff to stop. Raber v. 
Hinds, 133 Iowa 312, 110 NW 597. 


69. Noise generally see supra 
633. 
Soo. Iowa.—-Gipe v. Lynch, 155 


Iowa 627, 136 NW 714; Simmons v. 
Lewis, 146 Iowa 316, 125 NW 194; 
House v. Cramer, 134 Iowa 374, 112 
NW 3, 10 LRANS 655, 13 AnnCas 461. 

Mo.—O’Donnell v. O’Neill, 130 Mo. 
A. 860, 109 SW 815. 

Mont.—Day v. Kelly, 50 Mont. 306, 
TAG EP S930: ; 

Tenn.—Coca Cola Bottling Works 
v. Brown, 139 Tenn. 640, 647, 202 SW 
926. 

Wash.—Brown vy. Thorne, 61 Wash. 


18, 41 Po 1047: 

Wis.—Hichman v. Buchheit, 128 
Wis. 385, 390, 107 NW 3825, 8 AnnCas 
435. 

“Tf the horse was frightened by 
the ordinary noise made by the au- 


The operation of an automo- 
pile in a proper manner is not unlawful or negligent 
merely because the noises incident thereto may have 
a tendency to frighten the horses,’° but when the 
operator sees or should see that a horse is fright- 
ened by the noise of his machine he should exer- 
eise reasonable care to avoid injury." 
of unusual or unnecessary noises while operating 
a motor vehicle in the vicinity of horses, causing 
them to become frightened and resulting in injury, 


was sufficient to warrant; 
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may of itself constitute negligence.” 

-[§ 818] d. Signals and Warnings of Approach.7? 
The operator of an automobile, when approaching 
animals on the highway, should give a signal or 


warning of his approach if this is reasonably neces- 


The making 


tomobile which was not greater or 
different than the noise made when 
propelled at legal speed... there 
can be no recovery.” Hichman v. 
Buchheit, supra. 

“Noises incident to the proper op- 
eration of an automobile are not of 
themselves evidence of negligence, 
and, if a horse is frightened at such 
noises, the operator would not be 
liable.””’ Coca Cola Bottling Works v. 
Brown, supra. 

[a] Ability to prevent noise.—A 
showing that plaintiff's horse was 
frightened by loud, unusual noises 
emitted by defendant’s automobile 
does not establish a prima facie case 
of negligence, without proof that de- 
fendant could have prevented the 


noises. Day v. Kelly, 50 Mont. 306, 
146) Pai930: 
71, .Kreeze v. Harris, 1627 Til, tA. 


118; Raber v. Hinds, 138 Iowa 312, 
110 NW 597; O’Donnell v. O’Neill, 130 
Mo. A. 360, 109 SW 815; Tudor v. 
Bowen, 152 N. C. 441, 67 SE 1015, 136 
AmSR 836, 30 LRANS 804, 21 AnnCas 
646. \ 

[a] Proper precautions taken.— 
The operator of an automobile which 
frightened a horse on the street was 
free. from negligence as matter of 
law where the noise which his ma- 
chine made was not different from 
that of other automobiles and as soon 
as the horse showed fright the opera- 
tor reversed the automobile, ran back 
toward the curbing and _ stopped. 
O’Donnell v. O’Neill, 130 Mo. A. 360, 
109 SW 815. 

72, Ala.— Stallworth Turpentine 
Co. v. Ward, 210 Ala. 595, 98 S 719. 

Tll.—Hutson vy. Flatt, 194 Ill. A. 29; 
Kirlin v. Chittenden, 176 Ill. A. 550. 

Iowa.—House vy. Cramer, 134 Iowa 
374,-112 NW 38, 10 LRANS 655, 13 
AnnCas 461. 

Ky.—Coughlin v. Mark, 173 Ky. 
728, 191 SW. 508. : 

Mo.—O’Donnell vy. O’Neill, 130 Mo. 
A. 360, 109 SW. 815. 

N. Y.—Union Transfer, etc., Co. v. 
Westcott Express Co., 79 Misc, 408, 
140 NYS 98. 

N. C.—Tudor v. Bowen, 152 N. C. 
441, 67 SE 1015, 1836 AmSR 836, 30 
LRANS 804, 21 AnnCas 646. 

Tex.—Carsey v. Hawkins, (Civ. A.) 
165 SW 64. 

{a] Cranking’ vehicle-—Where the 
operator of a motor vehicle cranks it 
in close proximity to a team of 
horses manifesting fright at the 
noise, which he must see if observ- 
ant, and continues cranking until his 
machine starts up with such a noise 
that the horses run away, he is liable 
for the damage they cause, especially 
where his machine, to his knowledge, 
is one making an unusual amount of 
noise when cranked. Tudor v. Bowen, 
152. N. C. 441, 67 SE 1015, 1836 AmSR 
836, 30 LRANS 804, 21 AnnCas 646. 

{[b] Whistle——The driver of a 
motor cycle who operates his ma- 
chine along the public highway at an 
excessive speed when approaching 
the driver of a restive horse at a nar- 
row part of the highway, and along- 
side of which is a ditch eighteen or 


sary to prevent a danger which might otherwise 
arise,’* or is required by statute.7® 

[§ 819] e. Speed.’® 
at an excessive speed in the vicinity of horses may 
constitute negligence resulting in liability for in- 
juries proximately caused by the horses becoming 
frightened thereby,‘’ and as the speed of an auto- 
mobile must always be reasonable in view of the 
situation existing at the particular time and place,*® 
it is the duty of the operator to slow down when he 


Operating a motor vehicle 


twenty inches deep, and sounds his 
whistle, making an uncommon -noise, 
is liable for the resulting injuries. 
Hutson v. Flatt, 194 Ill. A. 29. 

73. Signals and warnings of ap- 
years generally see supra §§ 628-— 

74. Noonan v. Maus, 197 Ill. A. 
103; Delfs v. Dunshee, 143 Iowa 381, 
122 NW 2386; National Casket Co. v. 
Powar, (7137 :isyn)156, «L255 ‘SW. 279) 
Gifford v, Jennings, 190 Mass. 54, 76 
NE 233. 

[a] “Approaching” vehicle. — Un- 
der a Statute which requires that the 
driver of an automobile, approaching 
any vehicle drawn by a horse, shall 
operate Such automobile so as to ex- 
ercise every reasonable precaution to 
prevent the frightening of such 
horse, and declares that every auto- 
mobile shall be provided with a suit- 
able bell or horn or other means of 
signaling, an automobile coming up 
behind a vehicle drawn by horses was 
“approaching” it, and the Operator 
thereof was bound to give signals of 
his approach. Gifford v. Jennings, 
190 Mass. 54, 76 NE 233. 

75. Holland. v. State, 11 Ga. A. 
769, 76 SE 104; Fuller v. Inman, 10 
Ga. A. 680, 74 SE 287. 

[a] Approaching .from rear. — 
Where an automobilist approaches a 
horse-drawn vehicle from the rear, 
it is his duty, under the Statute, to 
sound a signal of his approach 
whether or not the animal exhibits 


fright. Allen v. Davie, 6 T iv 
; enn, os F. 
76. Speed generally see supra 

A i y pra §§ 


77. Ill—Hutson vy. Flatt, 194 Ill. 
A. 29. ae: 


Ind.—MeIntyre v. Orner, 166 Ind. 
57, 76 NE 750, 117 AmSR 359, 4 
LRANS 1130, 8 AnnCas 1087; Haynes 
Auto. Co. v. Sinnett, 46 Ind, A, 110, 
91 NE 171. 

Iowa.—Needy v. Littlejohn, 137 
Iowa 704, 115 NW 483. 

Ky.—National Casket Co. v. Powar, 
137 Ky. 156, 125 SW 279; Shinkle vy. 
McCullough, 116 Ky. 960, 77 SW 196 
25 KyL 1143, 105 AmSR 249. ¢ 

La.—Lively v. Taylor Nash Motor 
vee 1 eo A. 83. 

o.—Hufft v. Dougherty, 184 Mo. 
A, 374, 171 SW_17 (mules fright- 
ened); Sapp v. Hunter, 134 Mo. A. 
685, 115 SW 463. 

N. Y.—Davis v. Maxwell, 108 App. 
Div. 128, 96 NYS 45; Murphy v. Wait, 
102 App. Div. 121, 92 NYS 253. 


Wash.—Grant_v. Armstrong, : 55 
Wash, 365, 104 P 632. 
Wis.—Hichman v. Buchheit, 128 


Wis. 385, 107 NW 3825, 8 AnnCas 435. 

[a] Fifteen miles per hour.—It is 
negligence for an automobilist to 
drive his automobile at the rate of 
more than fifteen miles an hour 
toward a team of horses which are 
frightened by the machine, where he 
sees, or could see, when three hun- 
dred feet away, that the horses are 
frightened. McIntyre v. Orner, 166 
Ind. 57, 76 NE 750, 117 AmSR 3859, 
4 LRANS 1130, 8 AnnCas 1087. 

78. See supra § 634. 
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sees, or should see, that a horse is becoming or has 
become frightened, even though this reduces his 
speed below what might be reasonable and proper 
So also, due care when 
in the vicinity of horses may require an operator to 
travel at a speed less than the maximum permitted 
But mere speed when in the vicinity of 
horses does not impose liability for an injury of 
which such speed was not the proximate cause.** 
Statutes sometimes prescribe definite speed limits 
for motor vehicles when in the vicinity of horses,** 
or require the operator to reduce speed when ap- 
proaching horses which appear frightened,** or 
whenever approaching a horse from the rear,** and 
it is, of course, the duty of the operator to comply 


under other circumstances.’9 


by law.®° 


79. Cal.—Eddy v. Stowe, 43 Cal. A. 
1 185) P1024. 
Sie cobristy v. Elliott, 216 Jil. 31, 
74 NE 1035, 108 AmSR 196, 1 LRANS 
215, 3 AnnCas 487; Freeze v. Harris, 
Page eCoet Springs Co. v. Brown 
Ind.—Indiana Spring be ; 
165 Ind. 465, 74 NE 615, 1 LRANS 
238, 6 AnnCas 656; Gardner v. Vance, 
63 Ind, A. 27, 113 NE 1006. 
Iowa.—Strand v. Grinnell Auto. 
Garage Co., 136 Iowa 68, 113 NW 488. 
Ky.—Cumberland Tel., etc., Co. v 
Yeiser, 141 Ky. 15, 131 SW 1049, 31 
LRANS 1137; National Casket Co. V. 
Powar, 137 Ky. 156, 125 SW 279; 
Webb v. Moore, 136 Ky. 708, 125 SW 
152; Shinkle v. McCullough, 116 Ky. 
960, 77 SW 196, 25 KyL 1148, 105 
R 249. 
cere Carter v. Potter, 110 Me. 545, 
A 671. ; 
Beta “on pala vy. Murphy, 137 Minn. 
331, 163 NW _530; Nelson v. Halland, 
127 Minn. 188, 149 NW 194. 
BSE a ee Robinson, 113 
iss. 527, 74 S : 
Ure toantelda v. Sevier, 184 Mo. A. 
685, 171 SW 610; Sapp, v. Hunter, 134 
Mo. A. 685, 115 SW 468. 
Nebr.—Tyler ee Hoover, 92 Nebr. 
WwW 128. 
aay ao avis v. Maxwell, 108 App. 
Div. 128, 96 NYS 45, 17 NyAnnCas 
356; Murphy v. Wait, 102 App. Div. 
121, 92 NYS 253; Knight v. Lanier, 
69 App. Div. 454, 74 NYS 999, 10 NY 
AnnCas 406; Petes vy. West, 61 App. 
i 70 NYS 5 
me Co eaty v. Fleer, 157 N. C. 16, 
26. 
CeO. Rico.—Ramos v. Nadal, 29 
ico 546. 
ei penne v. ae 42\ S32 D: 
NW 158,5 A ' 
SS Oe vy. Meador, 119 Va. 429, 
876. : 
Boe ee Garnp bell v. Pugsley, 7 Dom 
LR 177, 11 EastLR 561. i 
‘Tt is not pleasant to be obliged to 
slow down these rapid running ma- 
chines to accommodate persons driv- 
ing or riding slow country horses 
that do not readily become accus- 
tomed to the innovation, It is more 
agreeable to send the machine along, 
and let the horse get on as best he 
may, but it is well to understand, if 
this course is adopted and accident 
and injury result, that the automo- 
bile owner may be called upon to re- 
spond in damages for such injuries. 
Murphy v. Wait, 102 App. Div. 121, 
124, 92 NYS 253. j 
{a] Increasing speed after seeing 
a team of mules indicate fright, and 
thereby causing noise which is cal- 
culated to, and does, frighten them, 
is negligence. Carsey’ v. Hawkins, 
(Tex. Civ. A.) 165 SW 74. 
Sou” Curry? Vv. Eleer, 15% oN, Cy 16, 
626. 
Hones Delfs v. Dunshee, 143 Iowa 
381, 122 NW 236; Hichman v. Buch- 
heit, 128 Wis. 385, 107 NW 3825, 8 
AnnCas 435. ue 
82. See statutory provisions. 
83. See statutory provisions. 
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[a] No signal is necessary from 
the driver of the horse to impose a 
duty to reduce speed when the horse 
appears frightened; a signal is neces- 
sary only to impose a duty to stop. 
a v. Rose, 109 Wash. 273, 186 P 
892. 

[b] If the horse is not frightened, 
there is no duty on the operator of 
an approaching automobile to di- 
minish his speed in the absence of 
any signal from the driver. Rex vy. 
Hyndman, (Que.) 17 CanCrCas 469. 

[c] Approaching from rear.—The 
statutory duty to slow down when a 
horse appears frightened applies 
when the vehicle is coming up be- 
hind the horse as well as when it is 
approaching the horse from the op- 


posite direction, Trombley v. 
Stevens-Duryea Co., 206 Mass. 516, 
92 NE 764. 

84 See statutory provisions. 

85. Ind.—Carter v. Caldwell, 183 


Ind. 434, 109 NE 355; Craig v. Lee, 81 
Ind. A. 319, 142 NE 399. ° 
Mass.—-Trombley v. Stevens-Duryea 
Co., 206 Mass. 516, 92 NE 764. 
Minn.—Schaar v. Comforth, 128 
Minn. 460, 151 NW 275. 


N. C.—Curry v. Fleer, 157 N. C. 16, 
72 SE 626. : 

Tenn.—Allen y. Davie, 6 Tenn. Civ. 
A. 630. 


Wash.—Ross v. Rose, 109 Wash. 
273, 186 P 892. 

Ont.—Bradshaw vy. Conlin, 40 Ont. 
L. 494, 29 DomLR 86; Smith v. Bren- 
ner, 12 OntWR 9 [app dism 12 Ont 
SVVER ede O/ file 

Sask.—Stewart v. Steele, 5 Sask. L. 
358, 6 DomLR 1, 22 WestLR 6, 2 
WestWkly 902. 

[a] Requirement absolute. — A 
statute providing that a motor vehi- 
cle shall not approach a horse at 
greater than a prescribed rate of 
speed is a specific and definite pro- 
hibition and.does not depend upon 
the knowledge or belief of the driver 
of the motor vehicle. Bradshaw v. 
SA ge 40 Ont. L. 494, 39 DomLR 


[b] It is negligence for the driver 
of an automobile to approach or pass 
horses at a Speed greater than is 
limited by statute under such cir- 
cumstances or to fail to observe a 
statutory requirement that if horses 
which he is approaching appear 
frightened he shall reduce his speed 
and not proceed further toward them 
until the animals are under control 
of their driver. Stewart v. Steele, 5 
Sask. L. 358, 6 DomLR 1, 22 WestLR 
6, 2 WestWkly 902. 

86. National Casket Co. v. Powar, 
137 Ky. 156, 125 SW, 279. 

[a] Speed at intersection.—A 
statute limiting the speed of automo- 
biles approaching an _ intersecting 
road is enacted, not only for the pro- 
tection of those about to come out 
of the intersecting road and onto the 
one traversed by the automobile, but 
also for the protection of all persons 
at or near the intersection on what- 
ever road they may be, and the fact 


with such statutes.°® 
ing speed makes no specific reference to horses, the 
driver of a horse may be entitled to the protection 
thereof, so as to entitle him to recover for injury 
proximately caused by excess of such speed.%¢ 

[§ 820] f. Duty To Stop Vehicle.*’ 
operator of a motor vehicle, in the absence of any 
appearance or warning of danger, is not under a 
duty to stop his vehicle merely because he is in the 
vicinity of or approaching a horse or horses on a 
public highway,** when horses have become, or are 
becoming, frightened by his vehicle, he is under a 
duty to stop if this is reasonably necessary as 
a measure to prevent injury.®® 
it is safer to drive dn or to stop depends on the cir- 


oe e 


[$§ 819-820 


Even though a statute limit- 


While the 


However, whether 


that an automobile is operated at a 
speed above the maximum speed as 
it approaches and passes the inter- 
secting road and that the automobile 
frightens a horse driven on the same 
road, causing it to run away and 
injure the drivers, shows negligence 


authorizing a recovery. National 
Casket Co. v. Powar, 137 Ky. 156, 
125 SW 279. 

87. Duty to stop generally see 
supra § 638. 

88. Ark.—Harris v. Hicks, 143 
Ark. 613,221 SW 472. 

Iowa.—Strand v. Grinnell Auto. 


Garage Co., 136 Iowa 68, 113 NW 488. 

Mo.—Fields v. Sevier, 184 Mo. A. 
685, 171 SW 610; Hall v. Compton, 
130 Mo. A. 675, 108 SW 1122. 

N. Y.—Davis v. Maxwell, 108 App. 
Div. 128, 96 NYS 45, 17 NYAnnCas 
356. : 

S. C.—Gue v. Wilson, 87 S. C. 144, 
69 SE 99. 

S. D.—Pease v. Cochran, 42 S. D. 
130, 173 NW 158, 5 ALR 936. 

Va.—Baugher y. Harman, 110 Va. 
316, 66 SE 86. 

[a] Until the horse shows signs 
of fright, the operator of the motor 
vehicle is under no obligation to stop. 


Pease v. Cochran, 42 S, D. 130, 273 
NW 158, 5 ALR 936. 
s9. Ala.—Stallworth Turpentine 


Co. v. Ward, 210 Ala. 595, 98 S 719. 

Cal.—Eddy v. Stowe, 43 Cal. A. 789, 
185 P 1024. 

Ili.—Christy v. Elliott, 216 Ill. 31, 
a NE 1035, 108 AmSR 196, 1 LRANS 

Be 

Iowa.—Walkup v. Beebe, 139 Iowa 
395, 116 NW 321; Strand v. Grinnell 
Auto. Garage Co., 136 Iowa 68, 113 
NW 448; Raber vy. Hinds, 133 Iowa 
612, 110 NW 597. 

Ky.—Cumberland Tel., etc., Co. v. 
Weiser, 141 Ky. 15,2181 SW) 1049.38 
LRANS 1137; Webb v. Moore, 136 Ky. 
768. 125 SW 152; Shinkle v. McCul- 
lough, 116 Ky. 960, 77 SW 196, 25 
KyL 11438, 105 AmSR 249, 

Me.—Carter v. Potter, 110 Me. 545, 


86 A 671. 
Minn.— Affeld v. Murphy, 137 
Minn. 331, 168 NW 530; Nelson v. 


Halland, 127 Minn. 188, 149 NW 194. 

Miss:—Burcham y. Robinson, 113 
Miss. 527, 74 S 417. 

Mo.—Fields vy. Sevier, 184 Mo. A. 
685, 171 SW 610; Sapp v. Hunter, 134 
Mo. A. 685, 115 SW 463. 

Nebr.—Tyler v. Hoover, 92 Nebr. 
221, 1388 NW 128. 

N. Y.—Davis v. Maxwell, 108 App. 
Div. 128, 96 NYS 45, 17 NYAnnCas 
356; Murphy v. Wait, 102 App. Div. 
121, 92 NYS 253; Knight v. Lanier, 
69 App. Div. 454, 74 NYS 999, 10 NY 
AnnCas 406; Mason vy. West, 61 App. 
Div. 40, 70 NYS 478. 

N...C.—Curry ve leer, 157, Na G3 
16, 72 SE 626. 

N. D.—Messer v. Bruening, 32 N. 
Divb25,, LEG sIN W124 12 

Porto Rico.—Ramos y. Nadal, 29 
Porto Rico 546. 

S. D.—Pease v. Cochran, 42 S. D. 
130, 173 NW 158, 5 ALR 936. 


F or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 
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cumstances of the particular case,®® and, where this 
does not involve violation of any statute, it is not 
necessarily negligence to drive past a frightened 
horse,®? especially where the operator of the motor 
vehicle did not have sufficient time to stop between 
the first indication that the horse was frightened 
and the occurrence of the accident.®? 

Statutory duty. The duty to stop when approach- 
ing a horse or horses which have become frightened 
is sometimes imposed by statutes,°* under which the 
duty of the operator is not limited by what he actu- 


MOTOR VEHICLES 


ally sees, but is governed by what he would see if 


Tenn.—Cumberland Tel., ete., Co. 

v. Burns, 1 Tenn. Civ. A. 148. 
Va.—Cohen v. Meador, 119 Va. 429, 
SE 876. 

pian hows vy. Thorne, 61 Wash. 

18,122, 114: P 1047. : 

N. |» B—Campbell. v. Pugsley, 7 
DomLR 177, 11 EastLR 561. 

Sask.—Stewart v. Steele, 5 Sask. L. 
358, 6 DomLR 1, 22 WestLR 6, 2 
WestWkly 902. . 

“Tf the operator of a machine 
knows, or in the exercise of reason- 
able prudence ought to know, that 
his machine has excited a horse so 
as to render it unmanageable, it is 
his duty to stop the machine, for 
the presumption is that the machine 
is always under the control of its 
operator.” Brown v. Thorne, supra. 

“When the driver of an automobile 
sees, or in the exercise of ordinary 
care should see, that a horse he is 
approaching—whether he is going in 
the same or opposite direction—is 
frightened by the machine, he should 
bring it to a full stop if this can be 
done with due regard for the safety 
of its occupants, and in the exercise 
of ordinary care is necessary to avoid 
injury. And if the exercise of ordi- 
nary care requires it, the motor 
should be stopped, and the failure to 
do either of these things, when ordi- 
nary care requires they should be 
done, would be actionable negligence, 
if it was shown that the injury re- 
sulted as the proximate cause there- 
Of,” Cumberland Tel., etce., Co. v. 
Yeiser, 141 Ky. 15, 19, 131 SW 1049, 
31 LRANS 1137. 

[a] “Apart altogether from the 
requirements of the statute, it seems 
to me that for the driver of a motor- 
ear to continue to advance towards 
horses that are prancing and crowd- 
ing from side to side, thus indicating 
a frightened condition on their part, 
is clear negligence.’’ Stewart v. 
Steele, 5 Sask. L. 358, 361, 6 DomLR 
1, 22 WestLR 6, 2 WestWkly 902. 

{[b] Rule applies to motor cycles. 
—Long-v. Warlick, 148 N. C. 32, 61 
SE 617. 

90. Ark.—Harris v. Hicks, 143 
Ark. 613, 221 SW 472. 

Kan.—Ellsworth v. Jarvis, 92 Kan. 
$95) 141 P1135. 

Ky.—Cumberland Tel., etc., Co. v. 
Yeiser, 141 Ky. 15, 131 SW 1049, 31 
LRANS 1137. 

Minn.—Schaar v. Comforth, 128 
Minn. 460, 151 NW 275. 

N. Y.—Davis v. Maxwell, 108 App. 
Div. 128, 96 NYS 45, 17 NYAnnCas 
356; Knight v. Lanier, 69 App. Div. 
454, 74 NYS 999, 10 NYAnnCas 406. 

Va.—Baugher v. Harman, 110 Va. 
316, 66 SE 86. 

Wis.—McCummins State, 132 
Wis. 286, 112 NW 25. 

[a] Operator’s judgment control- 
ling.—Under a statute requiring that 
the operator of an automobile, on a 
signal of distress by a person driving 
horses, shall cause the automobile to 
stop all motor power and remain 
stationary, unless a movement for- 
ward shall be deemed necessary to 
avoid accident or injury, it is for the 
operator to determine whether a for- 
ward movement is necessary, and his 
determination is controlling unless 
he acts unreasonably or in bad faith. 
McCummins vy. State, 132 Wis, 236, 


Vv. 


1i2 NW 25. 

91.° Ark.—Harris vy. 143 
Ark. 613,.221 SW 472. 

Kan.—Ellsworth vy. Jarvis, 92 Kan. 
895, 141 P 1135. 

N. Y.—Davis v. Maxwell, 108 App. 
nee 128, 96 NYS 45, 17 NYAnnCas 

Tenn.—Cumberland Tel., ete., Co. v. 
Burns, 1 Tenn. Civ. A, 148, 

Va.—Baugher v. Harman, 110 Va. 
316, 66 SE 86. 

[a] Stopping may constitute negli- 
gence where reasonable precaution 
would require the driver to proceed 
without stopping. Ellsworth v. 
Jarvis, 92 Kan. 895, 900, 141 P 1135 
(“A jury might well conclude that 
he was not warranted in bringing the 
terrifying agent practically along- 


Hicks, 


side the restive horses and then 
stopping it there and leaving the 
engine in the production of the 


noises described in the petition’’). 

92. Davis v. Maxwell, 108 App. 
Div. 128, 96 NYS 45, 17 NYAnnCas 
356; Pease v. Cochran, 42 S. D. 130, 
173 NW 158, 5 ALR 936; Cumberland 
Tel., a Co. v. Burns, 1 Tenn. Civ. 
A. 14 é 


. 148. 

[a] Tllustration.—A finding of 
negligence on the part of defendant 
in operating an automobile is not 
authorized by evidence that, when at 
the top of a hill, he saw plaintiff's 
team at the foot of it, he discon- 
nected the engine from the running 
gear of his machine and ran down by 
gravity, at a Speed of three or four 
miles an hour, passing the team five 
or six feet from it, without stopping 
although just aS he was opposite it 
the horse swerved and threw plaintiff 
out, the horse having given no pre- 
vious sign of restiveness, and plain- 
tiff having given defendant no signal 
to stop. Davis v. Maxwell, 108 App. 
Div, 128, 96 NYS 45, 17 NYAnnCas 


356. 
See statutory provisions. 

[a] Statute applicable to motor 
cycle.—A statutory duty to. stop 
when a horse is frightened by its ap- 
proach imposed upon the person op- 
erating “any automobile or any other 
conveyance of a Similar type or kind” 
rests upon the operator of a motor 
cycle. Dunklebarger v. McFerren, 
149 Ill. A. 630. 

[b] “About to become frightened.” 
—Under a_ statute requiring the 
driver of an automobile to stop when 
it appears that a horse “is about to 
become frightened,” the duty to stop 
arises only when the horse shows in- 
dications of fright. Ward y. Mere- 
dith, 220 Ill. 66, 69, 70, 77 NE 118 [aff 
122 Ill. A. 159] (“Just when a horse 
is about to become frightened and 
when he is actually frightened is 
very difficult to determine, and we 
think the plain meaning of the stat- 
ute is to require persons using such 
vehicles as automobiles, calculated 
to frighten horses, to stop the same 
whenever a horse shows indications 
of fright upon their approach. Any 
other construction would render it 
difficult, if not impossible to give it 
practical effect’’). 

[ec] “Badly frightened.’”—Under a 
statute requiring the operator of a 
motor vehicle to stop when approach- 
ing an animal which appears “badly 
frightened,” it is a question for the 
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at the time he were exercising ordinary care, so 
that it is his duty to stop when he sees or in the 
exercise of due care should see that a horse is, or 
is becoming, frightened.®4 

Signal from driver or person in charge. 
sometimes require that the operator of a motor vehi- 
cle, approaching a horse or other domestic animal, 
shall stop on request by signal or otherwise of the 
person driving or in charge of such animal,®° but 
while it is the duty of the operator to comply with 
such statute,°® he is not under a statutory duty to 


Statutes 


jury whether the condition contem- 
plated by the statute existed in any 
particular case. Campbell v. Pugs- 
Ley ON. is.) ee DOMmisky Ay Geel Seen 
EastLR 561 (“It is difficult to define 
Just what may be the condition that 


should be termed ‘badly  fright- 
ened’ ’’). 
94. Ark.—Harris v. Hicks, 143 


Ark. 613, 221 SW 472; Russ v. Strick- 
land, 130 Ark, 406, 197 SW 709. 

Cal.—Eddy v. Stowe, 43 Cal. A. 789, 
185 P 1024. 

Del.— Walls v. Windsor, 28 Del. 
265, 92 A 989. 

Ill.— Ward v. Meredith, 220 Ill. 66, 
77 NE 118; Christy v. Elliott, 216 Ill. 


31,, 14° NE. 1035, 108) AmSR i996, 31 
LRANS 215. 

Ind.—State v. Goodwin, 169 Ind. 
265, 82 NE 459; McIntyre v. Orner, 


USE Ind. 57, 76 NE 750, 4 LRANS 

Iowa.—Strand v. Grinnell Auto. 
Garage Co., 136 Iowa 68, 113 NW 488. 

Kan.—Ellsworth v. Jarvis, 92 Kan. 
895, 141 P 1135; Sterner v. Issitt, 89 
Kan, 357, 131° PP. 56%3) ‘Arrington! ve 
Horner, 88 Kan. 817, 129 P 1159. 

Ky.—Searcy v. Golden, 172 Ky. 42, 
188 SW 1098. 


Md.—Fletcher v. Dixon, 107 Ma. 
420, 68 A 875. 
Mass. — Trombley Vv. Stevens- 


Duryea Co., 206 Mass.-516, 92 NE 764. 

Minn.—Mahoney v. Maxfield, 102 
Minn. 377, 113 NW 904, 14 LRANS 
251, 12 AnnCas 289. 

Mo.—Roberts v. Trunk, 179: Mo... A; 
358, 166 SW 841. i 

N. Y.—Davis v. Maxwell, 108 App. 
Div. 128, .96 NYS 45; Murphy.-v. 
Wait, 102 App. Div. 121, 92 NYS 253. 

Tenn.—Allen v. Davie, 6 Tenn. Civ. 
A. 630; Cumberland Tel., etc., Co. v. 
Burns, 1 Tenn. Civ. A. 148. 

Wis.—McCumminga v. State, 112 
NW 25. 

N. B.—Duffy v. Reid, 44 N. B. 407, 
37 DomLR 289; Campbell v. Pugsley, 
7 DomLR 177, 11 EastLR 561. 

Ont.—Smith v.' Brenner, 12 Ont 
WR 9 [app dism 12 OntWR 1197]. 

95. See statutory provisions. 

[a] “The object of the law is evi- 
dently to avoid all danger that may 
be caused by the passing of a motor 
vehicle, and the person most capable 
of judging as to the danger was the 


driver of the _ horses.” Rex  v. 
renee (Que.) 17 CanCrCas 469, 
96. Ark.—Harris v. Hicks, 143 


Ark. 613, 221 SW 472; Battle v. Gut- 
trey, 1387 Ark. 228, 208 SW 289 
(mules); Russ v. Strickland, 130 Ark. 
406, 197 SW 709; Fleming v. Oates, 
122 Ark, 28, 182 SW 509, 


Cal.—Eddy v. Stowe, 43 Cal, A. 
789, 185 P 1024, 
Ill.— Stout v. Taylor, 168 Ill. A. 


410. 

Ind.—State v. Goodwin, 169 Ind. 
265, 82 NE 459; Gardner v. Vance, 
63 Ind. A. 27, 113 NE 1006. 

Kan.—Sterner v. Issitt, 89 Kan. 
357, 181 P 551; Arrington v. Horner, 
88 Kan. 817, 129 P 1159. 

Me.—Towle v. Morse, 103 Me. 250, 
68 A 1044. 


Mass. — Trombley v. Stevens- 
ae he Co., 206 Mass. 516, 92 NE 

4, - 

Minn.—Schaar v. 128 


Comforth, 
Minn. 460, 151-NW 275. - 
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stop unless requested to do so,®? although the fail- 
ure of the driver to give a signal to stop does not 
relieve the operator of the motor vehicle of the 
common-law duty to stop if this is reasonably neces- 
because 


sary to avoid 
frightened.°® 


danger 


Failure of the operator to stop his vehicle when 
he should do so, either because of danger from 
frightened animals or because of signals from the 
person driving or in charge of such animals, is neg- 
ligence imposing lability for injury proximately 
caused by such failure,®® without contributory negli- 
‘gence of the person driving or in charge of the 


animals.t 


A failure to stop is not excused by the necessity | 
of the operator keeping his attention fixed on the 
road in order to avoid holes and obstacles* or by the 
fact that he had previously passed the same horse 


Mo.—Hays v. Hogan, 273 Mo. 1, 
200 SW 286, LRA1918C 715, AnnCas 
1918E 1127. 

N. H.—Silver v. Jones, 81 N. H. 

T2126 Ads. f 
20X. Y.—Murphy v. Wait, 102 App. 
Div. 121, 92 NYS 253; Union Trans- 
fer, etc., Co. v. Westcott Express CoS 
79 Misc. 408, 140 NYS 98. | 

N. D.—Messer v. Bruening, 32 N. 
D515 56 INWae2ed oy : 

Tenn,—Allen v. Davie, 6 Tenn. Civ. 
A. 630. 

Va.—Cohen v. Meador, 119 Va. 429, 

SE 876. | 
Biay jee eon v. Thorne, 61 Wash. 
Tyseley a ears 


Wis.—McCummins v. State, 132 
Wis. 236, 112 NW 25. 
Ont.—Smith v. Brenner, 12 Ont 


9-[a dism 12 OntWR 1197]. 

WER ee v. Hyndman, 17. CanCr 
as 469. 
3 fale It is the operator’s duty to 
look for a signal from the driver of 
a’ ‘horse which he is approaching. 
Rex v. Hyndman, (Que.) 17 CanCr 
Cas 469. 
~ [b] Even though the horse is not 
frightened, the operator of an ap- 
proaching automobile is under a duty 
to stop on signal from the driver. 
Rex vy. Hyndman, (Que:) 17 -CanCrCas 
469. 4 5 

[c] The driver of an automobile 
cannot presume that a horse being 
ridden along a road frequented by 
automobiles is gentle, and not liable 
to become frightened or unmanage- 
able, but he must, if signaled, stop 
and allow the rider to pass. Cohen 
v. Meador, 119 Va. 429, 89.SE 876. 

{d] A signal from an occupant of 
the vehicle other than the driver (1) 
does not impose on the operator of 
an automobile a statutory duty to 
stop. State v. Wilson, 188 Mo. A. 
342, 174 SW 168; Messer v.- Bruening, 
25 N. D. 599, 142 NW 158, 48 LRANS 
945. (2) “It is not essential that the 
one holding the lines give the signal. 
It is enough if the signal is given by 
an occupant of the rig so that the 
auto driver is given fair warning 
that he should stop; and he should 
not be heard to quibble because the 


Signal does. not come from. the 
driver.” Schaar v. Comforth, 128 
Minn. 460, 465, 151 NW 275. To like 


effect State v. Goodwin, 169 Ind. 265, 
82 NE 459. 

97. Sterner v. Issitt, 89 Kan. 357, 
131 P 551; Messer v. Bruening, 25 
N. D. 599, 142 NW 158, 48 LRANS 
945. 

{a] The expression “look out” 
uttered by the driver of a horse and 
buggy to the operator of an automo- 
bile, without any accompanying 
signal or attending circumstances 
which would affect its meaning, does 
not amount to a request or signal to 
stop. The request to Stop “is an easy 
request to make and should be made 
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jury.* 


the horse is 


Duty to remain standing. 
quired by statute that, where horses are frightened 
by an automobile or on signal from the person in 


[§ 320 


or team and their fright had not caused any in- 


It is sometimes re- 


charge of the animals, the operator of an automo- 


bile shall not only stop but shall remain stationary 
until the horse or horses have passed,* and it is, 
of course, the duty of the operator to comply with 
such a requirement.® 
tory requirement, due care requires that where the 
operator of an automobile has stopped his ear be- 
cause a horse has become frightened thereby, he 


Even apart from any statu- 


should keep his car at a standstill until it becomes 


vehicle. 


in words or signs which an ordinary 
man could understand. The words, 
‘Look out,’ might mean turn out, slow 
down speed, muffle the noise, or pass 
as far to the other side of the road 
as possible. In some cases the driver 
of a nervous horse might prefer that 
the operator of the automobile would 
increase his speed and hurry on. He 
might conclude that there was less 
danger to pass on than to stop, and 
if he concludes to exercise the option 
and control which the statute gives 
him to arrest the approach of the 
automobile he should make his mean- 
ing plain enough for comprehension 
by the ordinary chauffeur. The ex- 
pression used in this instance, what- 
ever the driver of the horse may have 
meant by it, would not be ordinarily 
understood as a request to stop, and 
the interpretation placed upon it by 
appellee that it was a direction to 
turn out was not an unreasonable 
one./7, ) Sterner-v.- Tssitt, (89 Kan. 3i57, 
Boon dodeike ood, 

98. Cal.—Eddy v. Stowe, 438 Cal. 
A. 789, 185 P 1024. 

Iowa.—Delfs v. Dunshee, 143 Iowa 
381, 122 NW 236; Walkup v. Beebe, 
139 Iowa 395, 116 NW 321; Strand vy. 
Grinnell Auto. Garage Co., 136 Iowa 
68, 118 NW 488. / 

Kan.—Elisworth y. Jarvis, 92 Kan. 
895, 898, 141 P 1135. 

Minn.—Nelson v. Halland, 127 
Minn, 188, 149 NW 194, 

N. D.—Messer v. Bruening, 25 N. 
D,_ 599, 142 NW 158,.48 LRANS 945, 

S) (De ecasemv. Cochran 420 Susp) 
130, 173 NW 158, 5 ALR 936. 

N. B.—Campbell v. Pugsley, 7 Dom 
LR 177, 11 EastLR 561. 

“The legislature was able to say 
that an automobile driver must stop 
on meeting a restive team if sig- 
nalled to do so, but it could not 
undertake to solve the entire situa- 
tion by specific directions given in 
advance. It was obliged to fall back 
on the standard of reasonable pre- 
caution. If reasonable precaution to 
prevent the frightening of a horse 
and to insure the safety of its driver 
should require the automobile driver 
to stop without a signal, he would be 
negligent if he failed to do so and 
injury resulted. The statute does not 
forbid an automobile driver to stop 
without a signal, but if reasonable 
precaution should require him _ to 
proceed, he should do so.” Ellsworth 
v. Jarvis, supra. ‘ 

[a] Signals from occupants of the 
vehicle other than the driver, which 
the driver of an automobile fails to 
heed, may be considered with the 
other facts on the question of com- 
mon-law negligence. Messer vv. 
Bruening, 25 N. D. 599, 142 NW 158, 
48 LRANS 945. 

99. Ark.—Hardy v. Cloe, 165 Ark. 
253, 263 SW 968; Russ v. Strickland, 
130 Ark. 406, 197 SW 709; Fleming vy. 


apparent that it is reasonably safe to proceed.® 
Motor vehicle following horse or horse-drawn 

It has been held that a statute requir- 

ing the driver of a motor vehicle to stop when a 


Oates, 122 Ark. 28, 182 SW 509. 

Ind.—Gardner v. Vance, 63 Ind. A, 
27, 113 NE 1006. 

lowa.—Fisher y. Elliston, 174 Iowa 
364, 156 NW 422. 

Kan.—Ellsworth v. Jarvis, 92 Kan. 
895, 141 P 1135 (by statute). 

Ky.—Searcy v. Golden, 172 Ky. 42, 
188 SW 1098. 

Mass. — Trombley v. Stevens- 
Duryea Co., 206 Mass. 516, 92 NE 764. 

N. ¥.—Murphy v. Wait, 102 App. 
Div. 121, 92 NYS 253; Union Trans- 
fer, etc., Co. v. Westcott Express Co., 
79 Misc. 408, 140 NYS 98. 

Utah.—Begges v. Clayton, 40 Utah 
889, we2 Le tite 

N. B.—Campbell v. Pugsley, 7 Dom 
LR 177, 11 EHastLR 561. 

Proximate cause generally 
supra §§ 587-590. 

1. Contributory negligence of per- 
sons riding, driving, or in charge of 
animals see infra §§ 916-918. 

2. McIntyre v. Orner, 166 Ind. 57, 
76 NE 750, 117 AmSR 359, 4 LRANS 
1130, 8 AnnCas 1087. 

3.° McIntyre v. Orner, supra. 

4 See statutory provisions. 

5S. Kan.—Arrington v. Horner, 88 
. 827, 129 BP i159. 

Ky.—Searcy v. Golden, 172 Ky. 42, 
188 SW 1098. 

Me.—Towle v. Morse, 103 Me. 250, 
68 A 1044. 

Md.—Fletcher y. 107 Md. 
420, 68 A 875. 

N. Y.—Murphy v. Wait, 102 App. 
Div., 121, 92 NYS -253, 

Utah.—Beggs v. Clayton, 40 Utah 
SSO pela Le le 

Va.—Cohen v. Meador, 119 Va. 429, 
89 SE 876. 


see 


Dixon, 


Wis.—McCummins vy. State, 132 
Wis. 236, 112 NW 25, 
[a] Circumstances under which 


failure to remain standing negligent. 
—Where, on the approach of an auto- 
mobile, the horse behind which plain- 
tiff was driving was afraid and plain- 
tiff's husband got out of the wagon, 
motioned the automobile with his 
hand to stop and went to the horse’s 
head and took him by the bit, and 
the automobile stopped once and then 
started along toward the horse, and 
as it approached the horse became 
unmanageable and reared and 
plunged and _ plaintiff's husband 
struggled to control the horse and 
hollered “Whoa” continually, and 
the automobile nevertheless kept 
right along in its course and passed 
near the horse without turning away 
from it at all and the horse forced 
the wagon into the ditch where it 
was turned over and plaintiff was.in- 
jured, defendant was negligent in not 
stopping his automobile, turning out, 
and remaining quiet until the horse 
passed. Murphy v. Wait, 102 App. 
Div. 121, 92 NYS: 253. 

6. Knight v. Lanier, 69 App. Div. 
454, 74 NYS 999,.10 NYAnnCas 406. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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— -§§ 820-823] 
horse is frightened by the approach of the vehicle 
imposes an absolute duty only where the vehicle and 
the horse are traveling in opposite directions and 
not where both are traveling in the same direction 
with the motor vehicle behind,’ but in the latter 
situation whether or not the driver should stop 
depends upon whether reasonable care requires such 
a course.® But it has also been held that a statu- 
tory duty to stop when a horse is frightened applies 

~regardless of whether the motor vehicle is approach- 
ing the horse from the rear or coming from the 
opposite direction.2 Apart from any express statu- 
tory requirements as to stopping, it may be the duty 
of the operator of an automobile to stop his vehicle 
to prevent injury from a horse having become 
frightened thereby, regardless of whether he is 
traveling in the same direction as the horse or the 
opposite direction.?° 

Stopping after overtaking and passing horse. It 
may constitute negligence for the operator of a 
motor vehicle, who has overtaken and passed a 
vehicle drawn by a horse which has become fright- 
ened at his passing it, to stop a short distance ahead 
of the horse.1+ 


[§ 821] g. Duty To Stop Motor. In the absence 
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of any statutory requirement, it is not the duty’ 
of an automobilist to stop the motor or engine of. 
his vehicle when in the vicinity of horses or other, 
animals, even though they may be frightened,!? but. 
under such circumstances it is his duty to stop his 
motor or engine if this is reasonably necessary to 
prevent injury.t? The requirement of stopping the 
motor or engine where animals are frightened or 
the person in charge .of them signals for such stop 
is sometimes imposed by statute,'* and it is, of 
course, the duty of the automobilist to comply with 
such a requirement.*> 

[§ 822] h. Duty To Render Assistance. Where 
the statute imposes on the operator of a motor 
vehicle a duty to render assistance to the driver of 
a horse-drawn vehicle,** it is the duty of a motorist 
to exercise reasonable care in assisting the driver 
of the horse-drawn vehicle to pass the automobile,!* 
but such a statute does not make the motorist an 
insurer by requiring that his assistance shall be 
such as absolutely to prevent injury.1§ 

[§ 823] i. Vehicle Standing in Highway. It may 
constitute negligence to leave a motor vehicle stand- 
ing in the highway where its appearance or its 
situation is such that it. may reasonably be antici- 


7. Hardy v. Cloe, 165 Ark. 253, 263 
SW 968; Fleming vy. Oates, 122 Ark. 
28, 182 SW 509; Smith v. Hersh, 161 
Hil, A. 83. 

8. Hardy v. Cloe, 165 Ark. 253, 
263 SW 968; Fleming v. Oates, 122 
Ark. 28, 182 SW 509. 

[a] Reason for rule.—‘“Doubtless 
the Legislature took into considera- 
tion the hardship of requiring the 
driver of an automobile to stop his 
car merely because a team in front 
of him appears to be frightened. 
The automobile, of course, travels 
faster than vehicles drawn by horses, 
and if this statute applied it would 
prevent the driver of an automobile 
from passing the slower vehicle. On 
the other nand, it is perfectly reason- 
able to require the driver of a ma- 
chine, when meeting another traveler 
driving-a team, to stop and let the 
team pass. The Legislature doubt- 
less had this distinction in mind in 
failing to put into the statute a posi- 
tive requirement that an automobile 
overtaking another kind of vehicle 
should stop, for such a requirement 
would impede travel almost to _ the 
extent of denying the driver of an 
automobile the use of the road. The 
lawmakers evidently intended to omit 
any definite requirement applicable to 
a state of facts such as is shown in 
this case, so that the question of 
negligence or due care could rest 
upon settled principles on that sub- 
ject.” Fleming v. Oates, 122 Ark. 
28, 32, 182 SW 509. 

9. Trombley v. Stevens-Duryea 
Co., 206 Mass. 516, 92. NE 764. 

1G: Cumberland Tel., ete., Co, v. 
Yeiser, 141 Ky. 15, 131 SW 1049, 31 
LRANS 1137. 

11. Delfs v. Dunshee, 143 Iowa 
381, 387, 122 NW 236 (“In under- 
taking to stop, he was aware that 
the horse had become frightened by 
the automobile, and had not re- 
covered therefrom, and it was for the 
jury to say whether, as an ordinarily 
prudent man, he ought not to have 
known that in bringing the vehicle, 
which had scared the horse, to a stop 
but a short distance in front of the 
frenzied animal approaching directly 
from behind, he would increase its 
fright and render it more difficult of 
control; if so, in what he did the jury 
might have found him to have been 
negligent. Had the horse been given 
the street, it would seem that the 
driver might have regained control, 
at least the jury might have so 
found. The natural effect of stop- 
ping the thing which had frightened 


it but a short distance away was to 
furnish an obstacle to his progress 
which it naturally would attempt to 
avoid, and this might have been 
found to have turned the horse from 
its course, and therefore to have con- 
tributed to its injury. Ordinarily a 
person may stop at any point on the 
street where he chooses, provided he 
does not unduly obstruct the way; 
but in an emergency like this the 
safety of property and person is in- 
volved, and that course is: exacted 
which an ordinarily prudent man 
would exercise for their protection. 
Having passed the horse immediately 
before, and being aware of the fright 
caused thereby, and that the horse 
was then running toward the reced- 
ing automobile with the driver still 
in the cart, it was incumbent on him 
to exercise care commensurate with 
the situation in which he found him- 
self, to the end that no act of his 
should interfere with the efforts to 
regain control and save the horse 
and driver from injury. Whether 
he so did was fairly an issue for the 
jury to decide’’). 

12. Ellsworth v. Jarvis, 92 Kan. 
895, 141 P 1135; Mahoney v. Max- 
field, 102 Minn. 377, 113 NW 904, 14 
LRANS 251, 12 AnnCas 289. 

[a] A statute requiring stopping 
of the automobile on signal from 
the driver of a horse-drawn vehicle 
does not require the operator to stop 
his motor in addition to stopping 
the vehicle itself. Mahoney v. Max- 
field, 102 Minn. 377, 113 NW 904, 14 


LRANS 251, 12 AnnCas 289. 

13. Iowa.—Strand v. Grinnell 
Auto, Garage Co., 136 Iowa 68, 113 
NW 488 


Kan.—Ellsworth v. Jarvis, 92 Kan. 
S9bi1 40 P L135, 

Ky.—Cumberland Tel., ete., Co. v. 
Yeiser, 141 Ky.'15,;: 181 SW 1049, 32 
LRANS $1137. ‘ahr 


Mass.—Gifford  v. 
Mass.'54, 76 NE 233. 

Minn.—Affeld v. Murphy, 137. Minn. 
331, 163 NW 530; Mahoney v. Max- 
field, 102 Minn. 377, 113 NW 904, 14 
LRANS 251, 12 AnnCas 289. 

Mo.—Sapp v. Hunter, 134 Mo. A. 
685, 115 SW 463. 

“Tt would be entirely reasonable to 
say that if he stopped he should 
have stopped the engine, and that he 
might have anticipated that after he 
stopped abreast of the horses and 
did not stop the engine they would 
become panic-stricken and lunge 
sidewise away from the car.” Ells- 
worth v. Jarvis, 92 Kan. 895, 900, 141 


Jennings, 


Pele on 

_[a] The circumstances of the par- 
ticular case govern in determining 
whether or not failure to stop the 
motor was negligence. Mahoney vy. 
Maxfield, 102 Minn, 377, 113 NW 904, 
14 LRANS 251, 12 AnnCas 289. 


14. See statutes and ordinances. 
» fal Circumstances not constitu- 
ting “meeting” within meaning of 


statute.—Defendant was. driving his 
automobile along a narrow road and 
observed a_ horse-drawn wagon ap- 
proaching in the opposite direction 
and saw the impracticability of pass- 
ing in the roadway. Therefore, just 
before he reached the horses, he 
turned into a side road or trail and 
went a few feet and stopped his auto- 
mobile but did not stop his motor. 
The team proceeded, and the horses. 
became frightened and an occupant 
of the wagon was injured in conse- 
quence. It was held that defendant 
did not violate a statute requiring the 
operator of an automobile on meet- 
ing a vehicle drawn by an animal 
which exhibited signs of fright to 
bring his machine to a stop and to 
stop the motor if the animal con- 
tinued to exhibit signs of fright, be- 
cause he “did not meet the team,” 
and that under the circumstances it 
was not common-law negligence to 
fail to stop the motor because the 
automobile was then a considerable 
distance from the team and it could 
not reasonably be anticipated that 
any accident would result from 
allowing the motor to run. Affeld 
Pee 137 Minn. 3381, 163 NW 

15. McCummins v. State, 132 Wis. 
236,'112) NW 25. : 

16. See statutory provisions. 

17. Pekarek v. Myers, 159 Iowa 
206, 140 NW 409; Craton v. Hunt- 
Zine er, 163 Mo. A. 718, 721, 147 Sw 


18. Craton v. Huntzinger, supra, 
(holding that it was-error to in- 
struct that it was the duty of the 
operator of a motor vehicle “to ren- 
der such personal assistance as would 
insure the safety of plaintiff” be- 
cause such instruction cut out all 
defense and “The statute (sec. 8518) 
requires the automobile owner ‘to 
give such personal assistance as 
would be reasonable to insure the 
safety of all persons concerned and 
to prevent accidents.’ Effort reason- 
ably directed to insure safety, is a 
far different proposition from an ab- 
solute insurance of such safety, as” 
directed in the instruction’’), 
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pated that horses may become frightened thereat.1® 

Motor or engine running. It is not of itself neg- 
ligence for the operator of an automobile to allow 
his motor or engine to run while his vehicle 1s stand- 
ing still on the highway for a temporary purpose,”° 
and he is therefore not liable for injury resulting 
from a horse becoming frightened in the absence 
of anything to show that he knew or should have 
known that his vehicle was frightening the horse in 
time to prevent the accident,*! but it is the duty 
of one who leaves his automobile standing in the 
highway in a situation where it is likely to frighten 
horses to exercise due care to prevent any injury,?” 
and it has been held to be gross negligence to leave 
the motor of an automobile running while the vehi- 
cle was stopped just off the roadway at an elevated 
point, where horses being frightened might cause 
damage, for a period of twenty minutes while the 
operators were away from the automobile.”* 

[§ 824] j. Animals Loose on Highway. The duty 
of the operator of a motor vehicle to avoid frighten- 
ing animals on the highway applies to animals which 
are loose thereon being herded along the highway 
by a person in charge of them.”* 

[§ 825] k. Animals on Private Premises. As 
speed regulations are designed for the protection of 
users of the public highways,”* the operation of a 
motor vehicle at an excessive and unlawful speed 
along a highway does not impose lability for in- 
juries resulting from horses on premises adjoining 
the highway becoming frightened,’* but where a 

19. Shelby Iron Co. v. Morrow, 


211 Ala. 125, 99 S 643; McIntyre v. 
Coote, 19 Ont. L. 9, 13 OntWR 1098, 


[a] 1 
engaged in 


MOTOR VEHICLES 


26. Walker y. Faelber, supra. 
Illustration.—Plaintiff 
harvesting grain 


[§§ 823-827 


horse on the highway, which has become frightened 
by reason of the improper and negligent operation 
of a motor vehicle, is led from the highway onto 
private premises in the effort to avoid the danger, 
the operator of the motor vehicle cannot escape 
liability on the ground that the actual injury oe- 
curred on private premises.7’ It has been held that, 
where a private lane is tacitly open to public use, 
a guest and visitor of the owner of the lane, who 
is driving an automobile thereon, owes to one who is: 
driving a horse along the lane, occupying the status 
of a mere licensee, the duty to refrain from in- 
juring him heedlessly or carelessly or by failure 
to exercise reasonable care, and is therefore liable 
for negligence in failing to take reasonable precau- 
tions when he sees that the horse is frightened.?® 

[§ 826] K. Care as to Railroads or Persons 
Thereon. The operator of a motor vehicle who 
undertakes to cross a railroad owes to the railroad 
company and to persons who are riding on its trains 
or other vehicles the duty of reasonable care, and 
is liable for any injury resulting from his negli- 
gence,?? without contributory negligence on the part 
of the person injured.*° 

[§ 827] L. Care as to Street Cars and Persons 
Thereon. It is the duty of the operator of a motor 
vehicle to exercise reasonable care with respect to 
street cars on the street or highway*! and he is liable 
for injuries to persons riding on street cars result- 
ing from his negligence in the operation of his motor 
vehicle,?? unless the person injured was guilty of 
ing on the highway. The duties im- 


posed by law upon the driver of a 
motor cycle require him to keep his 


was 
in a 


16 AnnCas 395; Bailey v. Findlay, 7 
OntWN 24 [app dism 7 OntWN 159]. 

[a] Overturned tractor.—It is 
negligence to leave an overturned 
tractor by the side of the road for 
an unreasonable length of time with- 
out readjusting it, clearing the view, 
or taking other precautions to render 
it less liable to frighten animals. 
Shelby Iron Co. v. Morrow, 211 Ala. 
125, 99 S 643. 


20. Gipe v. Lynch, 155 Iowa 627, 
136 NW 714. 
[a] Mlustration.—Where the op- 


erator of an automobile stopped it in 
the street near a blacksmith shop, 
and anticipated starting again 
shortly, he was not negligent in al- 
lowing the explosions from his gaso- 
line engine to continue, unless he 
saw that they were. frightening plain- 


tiff’s team, or in the exercise of ordi-: 


nary care ought to have noticed it, 
and by ordinary diligence might have 
stopped the explosions in time to 
have avoided the runaway. House v. 
Cramer, 134 Iowa 374, 112 NW 3, 10 
LRANS 655, 13 AnnCas 461. 

21. Gipe v. Lynch, 155 Iowa 627, 
136 NW 714. 

22, Coca Cola Bottling Works v. 
Brown, 139 Tenn, 640, 202 SW 926. 

23. Coca Cola’ Bottling Works v. 
Brown, supra. 


24. Fitzsimmons vy. Snyder, 181 
Til. A. 70. 
[a] Mlustration.—The operator of 


an automobile is negligent where he 
approaches, at a speed of from 
eighteen to twenty miles per hour, a 
group of loose young horses being 
herded along the highway, and fails 
to stop or slacken his speed, although 
the person in charge of the horses 
waves to him to do so, and frightens 
the horses and crowds them to the 
left and right, and causes one of 
them to jump through a wire fence 
whereby it is injured. Fitzsimmons 
v. Snyder, 181 Ill. A. 70. 

25. Walker v. Faelber, 102 Kan. 
646, 171 P 605, LRA1918D 569. 


field adjoining a public highway, and 
was using a binder drawn by four 
horses. Defendant passed along the 
public highway on a motor cycle 
moving at the rate of forty miles per 
hour. Plaintiff claimed that his 
horses became frightened from the 
noise of the exhaust or muffler on the 
motor cycle and ran away, breaking 
the binder to* which they were 
hitched, injuring one of the horses 
so that it died, and throwing plain- 
tiff from the seat of the binder, re- 
Sulting in injuries to him. Plaintiff’s 
contention was that defendant was 
wantonly reckless and negligent in 
traveling at such a rate of speed on 
the highway with the exhaust of the 
motor cycle open, and plaintiff based 
his right to recover on defendant’s 
violation of a statute providing that 
“No person shall operate a motor 
vehicle on any highway outside of a 
city or village at a rate of speed 
greater than is reasonable and 
proper, having regard for the traffic 
and use of the road and the condi- 
tions of the road, nor at a rate of 
speed such as to endanger the life 
or limb of any person; provided that 
a rate of speed in excess of twenty- 
five miles an hour shall be presump- 
tive evidence of driving at a rate of 
speed which is not careful and pru- 
dent in case of injury to the person 
Or property of another.” It was 
held that plaintiff was not entitled 
to recover because “The legislative 
purpose was to protect a distinct 
class of persons, that is, users of 
public highways. The safety of a 
person in a field adjoining a public 
highway was not within the contem- 
plation of the legislature. The re- 
quirement of a bell or horn and the 
use of signals and of lamps in front 
and in the rear, and the giving of 
signals from the direction towards 
which such vehicle is proceeding, and 
a different signal visible from the 
rear, could only have been intended 
for the protection of persons travel- 


eyes upon the road and to look ahead 
for the purpose of protecting other 
persons using the public highway 
from probable injury resulting from 
fast driving or other negligence. 
Since the statute imposed upon de- 
fendant no duty to the plaintiff, the 
evidence failed to show negligence. 
It is only where the defendant wrong- 
fully fails to perform some duty 
owed to the plaintiff that a cause of 
action based upon. negligence can 
exist.” Walker v. Faelber, 102 Kan. 
646, 648, 171 P 605, LRA1918D 569. 

eee Harroun vy. Benton, 197 Ill, ‘A. 

28. Knight v. Lanier, 69 App. Div. 
454, 74 NYS 999, 10 NE nnCes oe. 

29. See cases infra this note. 

{a] Injury to occupant of hand 
car.—One who negligently drives 
across a railroad grade crossing at a 
speed in excess of that limited by 
statute and strikes a hand car being 
driven along the tracks and injures 
an occupant of such hand car may be 
held liable therefor. Trussell vy. 
Wright, (Mo. A.) 285 SW 114: Panos 
v. Sourwine, (Wash.) 251 P 883. 

30. Contributory negligence gen- 
erally see infra § 906 et seq. 

31. Garrett v. People’s R. Co., 22 
Del. 29, 64 A 254; Smith v. Heibel, 
157 Mo. A. 177, 1837 SW 70; Rosenblum 
v. McCollum, 151 App. Div. 404, 135 


NYS 1086; Healy v. Warwick 
NYS 632. Mat lag 
32. U. S.—Minneapolis St. R. Co. 


Veg eS 182 Fed. 56, 104 CCA 

Ill.—Pierson yv. Lyon, 243 Ill, 370, 
90 NE 693 [aff 150 Ill. A. 116]. 

Ky.—Wigginton y. Rickett, 186 Ky. 
650, 217 SW 933. 

Mass.—Dudley vy. Kingsbury, 199 
Mass. 258, 85 NE 76. 

Mich.—Rein vy, Sklar, 230 Mich. 323, 
203 NW 8b. 

Mo.—Lange v. Anheuser-Busch 
Brewing Assoc., (A.) 241 SW 454; 


Smith v. Heibel, 157 Mo. A. 177, 137 
SW 70. 


eS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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contributory negligence.*? 


[§ 828] M. Care as to Highways and Other Public 
The general duty 
to operate a motor vehicle with reasonable care*4 
requires such care with respect to streets and high- 
ways on which such a vehicle is operated; and 
hence, the owner or operator is liable for injuries 
caused through unreasonable use of the highway*® 
or negligence in the operation of a motor vehicle®® 


Property—1. At Common Law. 


to the street or highway itself*? 


N. Y.—Rosenblum v. McCollum, 
151 App. Div. 404, 135 NYS 1086. 

Pa.—Hull v. Bowers, 273 Pa. 429, 
117 A 189. 

R. I.—Parkhurst v. Revere Rubber 
Co., 120 A 440, 

[a] A street car motorman may 
recover for injuries received in a col- 
lision between the street car which 
he was operating and an automobile, 
due to the negligence of the opera- 
tor of the automobile. Parkhurst v. 
Revere Rubber Co., (R. I.) 120 A 440. 

[b] Backing against street car.— 
(1) Where defendant’s truck had 
stopped crosswise on a street and a 
Street car was passing along the 
Street, the driver of the truck was 
guilty of negligence where he sud- 
denly backed the truck without warn- 
ing a distance of five or six feet 
against the side of the car, injuring 
the conductor, who was on the foot 
board. Pierson v. Lyon, 243 Ill. 370, 
90 NE 693 [aff 150 Ill. A. 116]. (2) 
The Operator of a motor vehicle was 
guilty of negligence where he backed 
his closed automobile out of an alley 
extending at right angles to a street 
on which a work car of a street rail- 
road company was passing, and 
backed into such car injuring a work- 
man who was thereon, there being a 
full opportunity for the operator of 
the motor vehicle to observe the ap- 
proaching car. Hull v. Bowers, 273 
Pa. 429, 117 A 189. 

{c] Collision at intersection. — 
Where a street car and an automobile 
were approaching each other at right 
angles at a street crossing and the 
driver of the automobile did not see 
the car until he was within twelve 
feet of it, when he turned suddenly 
to the right to avoid a collision, and 
in the effort to do so his machine 
skidded and struck the car on the 
side and a passenger in the car was 
injured either by some jerk of the 
car incident to the motorman’s hand- 
ling of it in the emergency or by 
some jolt occasioned by the impact 
of the automobile, the driver of the 
automobile was guilty of gross care- 
lessness which was the proximate 
cause of the passenger’s injury. 
Minneapolis St. R. Co. v. Odegaard, 
182 Fed. 56, 104 CCA 496. 

{d] The relation between the op- 
erator of a motor vehicle and a pas- 
senger on a street car is that which 
exists: between travelers on _ the 
street or highway. Ward v. Interna- 
tional R. Co., 206 N. Y. 83, 99 NE 
262, AnnCas1914A 1170 (passenger on 
running board of open street car). 

[e] Duty to see passenger in un- 
usual position.—An automobilist who 
is driving behind a street car is 
bound to see a passenger who is 
riding on the outside of the rear 
platform standing on the bumper. 
Smith yv. Heibel, 157 Mo. A. 177, 137 
SW 70. 

{f] Facts not showing negligence. 
—Where a passenger on a Street car, 
which was proceeding along a street 
sloping from the curb down to the 
car track, was injured by the slipping 
of a truck, the rear wheels of which 
struck the car as it was going past 
the truck, those facts alone do not 
show that the driver of the truck 
was negligent, the truck driver 
having a right to use the street for 
passing and repassing. Rosenblum y. 
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placed thereon by the public authorities,?> such 
as a lamp-post on a sidewalk®® or in the street.*® 
But the wear and tear on and damage to streets 
and highways incident to the ordinary operation 
of motor vehicles thereon in a reasonably prudent 
manner give rise to no liability of either the owner 
or the operator,#! even though the vehicles used 
are large and heavy.*? 

Where a vehicle is unlawfully operated on a 


or to property |} highway, the owner is liable for damage to the high- 


McCollum, 151 App. Div. 404, 135 
NYS 1086. 

Proximate cause generally see 
supra: §§ 587-590. 

33. Contributory negligence of 


persons riding on street cars gener- 
ally see infra § 942, 

34. See supra § 582. 

35. Sumner County vy. Interurban 
Transp. Co., 141 Tenn. 493, 213 SW 
412, 5 ALR 765. 

[a] What constitutes unreason- 
able use.—‘‘It must have been more 
than the weight of the vehicles and 
their loads, and must relate to the 
manner of the use, either in the 
management of the vehicles, so as to 
earelessly operate them upon _ the 
roads, or the reckless driving of the 
vehicle by the motorman. The county 
in such cases might enjoin the em- 
ployment of a negligent and reckless 
motorman, but we cannot conceive 
that it could enjoin the use of the 
vehicle if reasonably made.’’ Sumner 
County v. Interurban Transp. Co., 141 
Tenn. 493, 500, 2183 SW 412, 5 ALR 


765. 

36. Yellow Cab Co. v. Thomas T. 
Hoskin Co., 275 Dll. A. 113; Sumner 
County v. Interurban Transp. Co., 


141 Tenn. 493, 213 SW 412, 5 ALR 
765; Walton v. Vanguard Motor Bus 
Covan2d, (Ladue Les 

{a] Negligence inferred from fact 
of damage.—The mere fact that a 
vehicle, which in ordinary circum- 
stances confines itself to the road- 
way, knocks down a permanent struc- 
ture on the sidewalk is sufficient to 
warrant a conclusion that there was 
negligence on the part of the driver. 
Walton y. Vanguard Motor Bus Co., 
PASS AA Wil DR aeeea ley 

[b] he remedy of a municipality 
for damage to its property by an au- 
tomobile is by an appropriate action 
at law, and it cannot administer its 
own redress by seizure or distress of 
the automobile. Yellow Cab Co. v. 
Thomas %.« Hoskin. Co,5:215.-4l1. 2A; 
aes 

87. Struble v. Republic Motor 
Truck Co., 216 Mich. 299, 185 NW 792; 
Sumner County v. Interurban Transp. 


Co., 141. Denn, 7493, 213 “SW 4125 5 
ALR 765. 
{a] Testing motor trucks.—‘‘Let 


it be conceded that the defendants 
had lawful right to test their trucks 
by driving them upon the public 
highways in the ordinary manner 
trucks are driven in the transporta- 
tion of persons and property over the 
public highways, still such right can 
be no defense or protection as to the 
defendants, where . the facts, as 
stated, and for the purposes of this 
case are conceded, show that the acts 
of the defendants in destroying and 
injuring the highways in question 
were characterized by reckless, wilful 
and wanton misconduct, and reckless 
disregard of the rights of the town- 


ship.” Struble v. Republic Motor 
Truck Co., 216. Mich. 299, 315, 185 
NW 792. 


38. Fairbury v. Barnes, 228 Ill. A. 
389. ; 

39. Barnes v. London Gen, Omni- 
bus Co,) 1004. DirRep. N. S.°115) 

{a] Even though motor busses 
are lawfully constructed so that 
when they are close to the curb they 
overhang the sidewalk, the drivers 
are under a duty so to manage them 


as not to knock over or injure lamp- 
posts along the sidewalk. Barnes v. 
London Gen. Omnibus Co., 100 L. T. 
Rep iN. S215" 

{b] Skidding.—It being a _ well- 
known fact that when the street is 
wet motor omnibuses are liable to 


skid and when they do so it is 
impossible to control them, the pro- 
prietor of such a motor bus is 


liable for injury to a street lamp 
by the bus skidding into it when 
the roads were wet without negli- 
gence on the part of the _ driver. 
Walton v. Vanguard Motor Bus Co., 
PASO Ne Nop ys Bees Sy 

[ec] Lawfulness of maintenance.— 
In an action against the owner of an 
automobile for knocking down a. 
lamp-post on a sidewalk, defendant 
cannot raise a question as to the 
right of plaintiffs to place the lamp- 
post there. Walton v. Vanguard 
Motor Bus Co., 25 T. L. R. 138. 

40. Fairbury v. Barnes, 228 Ill. A. 
389; Yellow Cab Co. v. Thomas T. 
Hoskin Co., 215 Ill. A. 11. A 

[a] Lamp-post properly in inter- 
section.—In an action by a city to 
recover damages for the destruction 
of a lamp-post which stood in the 
center of a street intersection, In a 
collision therewith by defendant’s 
automobile, an instruction is erron- 
eous which, in effect, leaves it to the 
jury to determine whether the city 
was negligent in constructing such 
lamp-post in the center of the inter- 
section, where the post was so placed 
for traffic purposes and regulations. 
and also for lighting purposes, and 
the evidence shows that ample space 
was left on all sides of it for a 
reasonable use of the streets for 
travel and that the post was ade- 
quately lighted and visible at the 
time of the accident. Fairbury v. 
Barnes, 228 Ill. A. 389. 

41. Winston v. Clark County, 178 
Ky. 447, 199 SW 51; Sumner County 
vy. Interurban Transp. Co., 141 Tenn. 
493, 500, 213 SW 412, 5 ALR 765. 

42. Sumner County v. Interurban 
Transp. Co., supra. 

“The motor vehicle is now a com- 
mon means of transportation, and its. 
use upon the public roads is author- 
ized, wherever the size and character 
of the vehicle is not restricted by the 
legislature, and will be controlled, so. 
far as we know, only by the con- 
venience and profit of the public. 
The fact that the transportation com- 
pany has used vehicles heavier than 
customary does not give the court, 
or any one else, an action against it 
for such use. The county can neither 
restrain it from using the public 
roads and bridges, because of the 
size of its vehicles, nor collect dam- 
ages for their reasonable use.” Sum- 
ner County v. Interurban Transp. 
Co., supra. 

{a] Motor -trucks.—A transporta- 
tion company operating heavy motor 
trucks on public roads and bridges of 
a county is not liable, in the absence 
of statute, to the county as for an 
excessive use of the roads, although 
the trucks are so heavy as to break 
down the roads to some extent, and 
constitute a greater load than the 
bridges were designed to bear. Sum- 
ner County v. Interurban Transp, Co., 
141 Tenn. 493, 213 SW 412, 5 ALR 
765. 
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way resulting from such unlawful operation.** 

[§ 829] 2. Under Statute. Under some statutes** 
the owners or operators of motor vehicles are made 
liable for injury to highways through their unusual 
use thereof,*® or their causing excessive weight to 
pass along or extraordinary traffic on a highway.*® 
Under such a statute the test of whether traffic is 
extraordinary is whether at the time of its intro- 
duction on the road there is any existing traffic 
comparable with it in quantity and frequency,** the 
question being one of fact to be decided on the 
evidence in each particular case.*8 

[§ 830] N. Care as to Private Property Along 
Highway.*® The operator of an automobile is bound 
to use reasonable care to avoid injury to private 
property on the streets or highways and is liable 
for any injury to such property resulting from his 
negligence.°° 

[§ 831] O. Persons Liable for Injury—tl. In Gen- 
eral. To impose liability upon a person for an in- 
jury occasioned through the operation of a motor 
vehicle, he must, except where liability is otherwise 
imposed by statute,t either be in the actual opera- 


tion thereof,? or in the control thereof,® or stand in 
the relation of master or principal* to the person 
whose act occasions the injury.2. The mere fact of 
ownership of the vehicle does not, in the absence 
of statute® or negligence attributable to the owner,’ 
impose liability for injuries occasioned by its opera- 
tion.8 Obviously, in the absence of any proof that 
a defendant had an interest in the motor vehicle 
causing the injury, or in any way was connected 
with the purpose for which the vehicle was being 
used, or was present, no liability can be imposed 
upon him.?® 

[§ 832] 2. Operator.1° The operator of a motor 
vehicle is liable for his own wrongful acts ocea- 
sioning injury to others,'t notwithstanding he is not 
the owner of the vehicle,1? and although he may be 
acting as a servant’? or agent'* of another, and 
where he is acting outside of the scope of his au- 
thority or employment at the time, he may be liable, 
although the principal or master is not.1° Of course, 
the operator is not lable for injuries which are 
caused by the ear he is driving, without negligence 
or wrong on his part,’® but it is no defense that 


43. Sercombe v. Vaughan Tp.,. 45 
Ont. L. 142, 46 DomLR 131. 

{a] This rule has been applied to 
a truck which was loaded in an un- 
lawful manner. Sercombe vM 
Vaughan Tp., 45 Ont. L. 142, 46 Dom 
GR, 131, 

44. See statutory provisions. 

45. Winston vy. Clark County, 178 
Ky. 447, 199 SW 51. 

{a] Duty to repair.—The owner 
or operator of a motor vehicle must 
repair material damages to the road 
through his unusual use thereof and 
is subject to a penalty if he fails to 
do so. Winston v. Clark County, 178 
Ky. 447, 199 SW 51. 


46. See cases infra note 47. 
47. Barnsley British Co-op. Soc., 
Ltd. v. Worsborough Urban Dist. 


Council, [1916] 1 A. C. 291; Abingdon 
Rural Dist. Council v. Oxford Elec- 
tric Tramways, Ltd., [1917] 2 K. B. 
318; Weston-Super-Mare Urban Dist. 
Council v. Henry Butt & Co., Ltd., 
[1919] 2 Ch. 1 [foll Hill v. Thomas, 
[1893] 2 Q. B. 333];. Londonderry 
County v. MacCarthur, [1917] 2 Ir. 
49, 

[a] A normal increase of traffic 
in consequence of the development 
of the district is not “extraordi- 
nary. Barnsley British 
Co-op. Ltd. v. Worsborough 
Urban. Dist. Couneil;, PLILEI) LeAcec: 
291. 

{[b] Traffic held extraordinary.— 
(1) Line of motor omnibuses. Ab- 
ingdon Rural Dist. Council v. Ox- 
-ford Electric Tramways, Ltd., [1917] 
ie Kerb LoS: (2) Heavy steam 
wagons and trailers, weighing when 
loaded twenty tons used by the oper- 
ator of a quarry instead of carts 
weighing when loaded three tons. 
Weston-S:iper-Mare Urban Dist. 
Council yy. Henry Butt & Co., Ltd., 
[1919] 2 Ch. 1. 

48. Barnsley British Co-op. 
Ltd. v. Worsborough Urban 
Council, [1916] 1 A. C. 291. 

49. 
supra § 751. 

50. Glickman v. Crane Co., 216 
Ill. A. 109; Schindler vy. Kappler, 77 
Ind. A. 385, 133 NE 519; Lambert v. 
American Box Co., 144 La. 604, 81 S 


Soc., 
Dist. 


95, 3 ALR 612 (set out and quoted. 


supra § 752 text and note 64); New 
York Plate Glass Ins. Co. v. Mar- 
tines, 55 Utah 292, 184 P 819. 

[a] The rule has been applied: 
(1) Where an automobile left the 
highway and damaged a building on 
the side thereof. Glickman v. Crane 
Go.) /216 Tl) AVe109:< (2)) Where an 
autobus was backed out from a 


‘Passing standing vehicles see 


garage, across a street, and against 
a hotel building, breaking the plate 
glass front and damaging the build- 
ing. New York Plate Glass Ins. Co. 
v. Martines, 55 Utah 292, 184 P 819. 
(3) Where negligent operation of an 
automobile resulted in knocking down 
and breaking cast iron pipes Support- 
ing a gallery extending over the side- 
walk. Lambert v. American Box Co., 
144 La. 604, 81 S 95, 3 ALR 612 (set 
out and quoted supra § 752 text and 
note 64). (4) Where an automobile, 
through negligence in operation 
thereof, collided with and damaged a 
stationary gasoline pump in front of 
a garage, and on the sidewalk near to 
the curb. Schindler v. Kappler, 77 
Ind. A. 385, 1383 NE 519 (operator 
liable although the maintenance of a 
pump on the sidewalk violated a city 
ordinance unless the obstruction of 
the sidewalk was the proximate cause 
of the collision and resulting dam- 
age). 

1. Statutes imposing liability on 
account of: 

Ownership see infra §§ 876-884. 
Signature of application for license 

see infra § 889. 

2. See infra § 832. 

3. See infra § 833. 

4. Family relationship as estab- 
lishing agency for: 

Owner see infra §§ 837-854. 
Person other than owner see infra §§ 

887, 888. 

Liability of: 

Owner as priricipal or master see 

infra §§ 855-871, 

Person other than owner see infra 

§§ 892-902. 

5. Simeone v. Lindsay, 22 Del. 224, 
65 A 778; Hannigan v. Wright, 21 Del. 
537, 68 A 234; Rosco vy. Boston Store, 
229 Ill. A. 564; Wilkinson v. Myatt- 
Dicks Motor Co., 136 La. 977, 68 S 96, 
LRA1915E 439; Tyree v. Tudor, 183 
N.,C. 340, 346, 112 SE .714, : 

“Ror a person to be responsible for 
the operation of an automobile, he 
must be the owner of the car which 
is operated by some one under his 
authority and permission, or he must 
have control of the operation of the 
ear.” Tyree v. Tudor, supra. 

[a] Rule applied.—W here the 
ownership and operation of the ve- 
hicle occasioning the injury is con- 
troverted, the jury are properly in- 
structed that, if they find that de- 
fendants did not own or operate the 
vehicle, they should. find for them. 
Forgy v. Rutledge, 167 Ky. 182, 180 
SW 90. Shanes 

6. Statutory liability see infra §§ 


876-884. 

7. Intrusting vehicle to incompe- 
tent person see infra § 836. 

8. See infra § 833. 

9. Stidell v. Davidson, 


(Wash.) 
253 P 458. 


§ rit Owner as operator see infra 
Lise Easton vy. United Trade School 


Contracting (Co.; 173 iCal. 199,80 Lb9eee 
597, LRAI917A 394; Peterson v. 
Kuehne, (Wis.) 211 NW 1770. 

[a] Rule applied.—Where, without 
the consent of the owner or of his 
agent, a third person takes possession 
of a motor vehicle and operates it, 
he alone is liable for injuries occa- 
sioned by his operation. Peterson 
v. Kuehne, (Wis.) 211 NW 770. 

Acts imposing liability see supra 
§§ 581-830. 

12. Tanzer v. Read, 160 App. Div. 
584, 145 NYS 708; Kiffer v. Bien- 
eteck 128 Misc. 451, 453, 218 NYS 


“Tt is elementary that a tort feasor 
is liable for any damage, even though 
he may not be the owner of the 
property the operation of which © 
causes the damage. It is sufficient 
that he controls the property and 
operates it in a careless manner to 
charge him with liability.” Kiffer 
v. Bienstock, supra. 

[a] Borrower or hirer.—The op- 
erator of a car is liable for negli- 
gence in its operation, although he 
is not the owner but has borrowed or 
hired it. Doehsam y. Isenburg, 205 
App. Div. 447, 199 NYS 569. 

13. Easton vy. United Trade School 
Contracting Co., 173 Cal. 199, 159 P 
597, LRAI917A 394; Lewis v. Am- 
orous, 3 Ga. A. 50, 59 SE 338; Christy 
v. Elliott, 216 Dll. 31, 74 NE 1035, 108 
AmSR 196, 1 LRANS 215; Holmberg 
v. Villaume, 158 Minn. 442, 197 NW 
849; Moore v. P. J. Downes Co., 150 
Minn. 333, 185 NW 395. 

Liability of servant for injury to 
third person generally see Master and 
Servant § 1512. 

14. Wadley v. Dooly, 138 Ga. 275, 
75 SH 153. . 

Liability of agent to third person 
nee tort generally see Agency §§ 498— 

15. Moore v. P. J. Downes Co., 
150 Minn. 333, 185 NW 395. 

Liability of principal or master 
see infra §§ 861-871. 


16. Bohan vy. Metropolitan Express 
von 122 App. Div. 590, 107 NYS 


Negligence as basis of liability see 
supra §§ 585, 586. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 


oe 


the operator is learning to drive and relies upon one 
accompanying him to assist him in avoiding dan- 


gers.17 
The employee of a municipal 


though driving a vehicle owned by it in the per- 
formance of a public duty, must answer individu- 
ally for his negligence,!® although the city may not 


be liable.?9 


[§ 833] 3. Owner—a. In General. 

‘ a motor vehicle who is operating it,?° or who is pres- 
ent controlling its operation by a third person,?! is 
liable for injuries occasioned by its negligent or 
wrongful operation, but in the absence of statutes 


17. Goff v.\ Hubbard, 217 Ky. 729, 
290 SW 696. 

' 18 Florio v. Jersey City, 101 N. J. 
L, 635, 129 A 470, 40 ALR 13538. 

[a] Rule applied to driver of fire 
truck going to a fire. Florio v. Jer- 
Sey City, 101 N.. J. L. .535,;129. A. 470, 
40 ALR 1353. 

Employee riding in vehicle see in- 
fra § 886. 

19. See infra § 875. 

20. Randolph v. Hunt, 41 Cal, A. 
739, 183 P 358, 362 [quot Cyc]; De- 
vuono v. Muller, 126 Misc. 669, 214 
NYS 557; Towers v. Errington, 78 
Misc. 297, 188 NYS 119; Patchett v. 
Thurston, 26 OntWN 302. 

21. Ark.—Johnson v. Newman, 168 
Ark. 836, 271 SW 705. 

Cal.—Randolph v. Hunt, 41 Cal. A. 
739, 183 P 358, 362 [quot Cyc]. 

Ga.—Watkins v. Brown, 14 Ga. A. 
99, 80 SH 212. 

Iowa.—Risser v. Parr, 168 NW 865; 


Daggy v. Miller, 180 Iowa 1146, 162 
. NW 854. 
Me.—Fuller v. Metcalf, 125 Me. 


77, 81, 180 A 875; Day v. Isaacson, 124 
Me. 407, 130 A 212; Kelley v. Thibo- 
deau, 120 Me. 402, 115 A 162. 

Md.—Winner v. Linton, 120 Md. 
276, 87 A 674, 

Pa.—Bell v. Jacobs, 261 Pa. 204, 104 
USS Te 

“The driver is not the servant of 
the ordinary passenger because the 
element of right of control is want- 
ing. But in the passenger who is 
also the owner (not a bailor) ac- 
ceptance of service rendered is com- 
bined with right of control and op- 
portunity for control. Every reason 
for the application of the doctrine of 
respondeat superior is present.” Ful- 
ler v. Metcalf, supra. 

22: See infra §§ 876-884. 

23. See infra § 834. 

24. N. H.—Danforth vy. Fisher, 75 
N. H.. 111, 71°A 535, 139 AmSR 670, 
21 LRANS 93. 

N. Y.—Phillipson v. Moore, 209 
App. Div. 246, 204 NYS 526; Graves 
v. Utica Candy Co., 209 App.-Div. 193, 
204 NYS 682; Duffy v. Ascher, 191 
App. Div. 918, 181 NYS 934; Clark 
v. Buckmobile Co., 107 App. Div. 120, 
94 NYS 771. 

N. C.—Linville v. Nissen, 162 N. C. 
95, 77 SE 1096. 

Pa.—Sieber v. Russ. Bros. Ice 
Cream Co., 276 Pa. 340, 120 A 272; 
Farbo v. Caskey, 272 Pa. 573, 116 A 
543. 

Utah.—New York Plate Glass Ins. 
Co. v. Martines; 55> Utah 292, 297, 
184 P 819; Wright v. Intermountain 
Motor Car Co.,; 53 Utah 176, 177 P 
237; Ferguson v. Reynolds, 52 Utah 
583, 176 P 267; McFarlane v. Win- 
ters, 47 Utah 598, 605, 155 P 437, 
LRA1916D 618. i 

Wash.—Savage  v. 118 
Wash. 692, 204 P 805. 

“The mere fact of ownership of an 
automobile will not establish a lia- 
bility of the owner for injuries re- 
sultant from the misuse or negligent 
operation by one to whom the owner 
has loaned .it, and something more 
than ownership is required to estab- 
lish agency or the relation of master 
and servant between the owner and 
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imposing liability? or of personal negligence upon 
his part,?* mere ownership of an automobile does 


not render the owner liable for an accident occur- 


corporation, al- 


ring when it is driven by another person,?* and 
he may, according to the great weight of authority, 
be held liable for its negligent or wrongful operation 
by a third person only upon principles rendering 


the principal or master lable for the acts of his 


The owner of 


the borrower, or the negligent op- 
erator.’ New York Plate Glass Ins. 
Co. v. Martines, supra. 

“Tt certainly cannot successfully 
be contended that, because of the 
mere fact that the instrumentality in 
question is an automobile, therefore 
a new rule with regard to how the 
relationship of principal and agent 
or master and servant may be estab- 
lished is to be applied. We think it 
may still be safely affirmed that, 
where it is sought to hold one person 
responsible and civilly liable for the 
torts committed by another, whether 
such other be the child of the owner 
or ‘a stranger, it must be made to ap- 
pear by competent evidence that the 
relationship of principal and agent or 
that of master and servant existed 
between the two at the time the tort 
was committed, and, in addition to 
that, that the tortious act com- 
plained of was committed in the 


course of the employment of the 


servant, or was within the scope of 


the agency.” McFarlane v. Winters, 
supra. 
25. Ala.—Gardiner v. Solomon, 200 


Ala. 115, 75 S 621, LRA1917F 380. 


Cal.—Brown vy. Chevrolet Motor 
Co:37 39, Cals-Acel38y 179 5P569 7). 
Iowa.—Napier v. Patterson, 198 


Iowa 257, 196 NW 73. 

Me.—Pease v. Montgomery, 111 Me. 
582, 88 A 973. 

Mich.—Brinkman y. Zuckerman, 192 
Mich. 624, 159 NW 316. 

N. Y.—Collard v. Beach, 81 App. 
Div. 582, 81 NYS 619. 

R. I.—Archie v. Hudson-Hssex Co., 
45 FRAT SL09; 112, 207A 16.2; 

Tenn.—Davis v. Newsome Auto 
Tire, etc., Co., 141 Tenn. 527, 213 SW 
914. 


Wash.—Babbitt v. Seattle School 
Dist. No: 1, 100 Wash. 1392; 170 P 
1020. 


Wis.—Zeidler v. Goelzer, 191 Wis. 
378, 211 NW 140; Berantsen v. Reut- 
eler, 191 Wis. 275, 210 NW. 708. 

“The liability of the defendant can 
rest only upon proof of agency at 
the time and place at which the ac- 
cident oceurred.’’ Archie v. Hudson- 
Hssex Co., supra. 

“While there may be more or less 
confusion in the cases, the liability 
of the owner of an automobile for 
damages caused by the negligent op- 
eration thereof by a third party rests, 
under all the holdings of the courts, 
upon the doctrine of agency, express 
or implied.” Napier v. Patterson, 198 
Iowa 257, 259, 196 NW 73. 

26. Cal.—Luckie vy. Diamond Coal 
Co.. 41:'Cal. A. 468, 183 P 178. 

Colo.—Otoupalik v. Phelps, 73 Colo. 
488, 216 P 541. 

Conn.—Morehouse v. Morehouse 
Bros. Co., 99 Conn. 720, 122 A 791. 

Ga.—Gillespie v. Mullally, 30 Ga. 
A, 118, 117 SE 98; Lafitte v. Schuna- 
mann, 19 Ga. A, 799, 92 SE 295. 

Ill.—Freeman y. Dixon, 233 Ill. A. 


196; Hall; v. Scott, 231 Til. A.’ 494; 
Reinick v. Smetana, 205 Ill. A. 
321. 

Ind.—Decker v. Hall, 72 Ind. A. 139, 
125 NE 786.- : 

Iowa.—Napier v. Patterson, 198 


Iowa 257, 196 NW 73. 
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agent or servant. 
not liable for its negligent operation by another who 
does not stand in the relation of agent or servant 
to him, and over whom he has no control,?* espe- 
cially where it is being operated without his per- 


Hence, as a general rule, he is 


Kan.—Stafford v. Noble, 105 Kan. 
219, 182 P 650; Toadvine v. Sinnett, 
104 Kan. 111, 178 P 401; Halverson 
v. Blosser, 101 Kan. 6838, 168 P 863, 
LRA1918B 498. 

Ky.—Forgy v. Rutledge, 167 Ky. 
182, 180 SW 90. 

La.—Rusha v. W. G. Coyle Co., 149 
La. 731,,90 S144, 

Mass.—In re Opinion of Justices, 
251 Mass. 569, 147 NE 681. 

Mich.—Sweetnam v. Snow, 187 
Mich. 414, 153 NW 770, LRA1916B 
757; Hartley v. Miller, 165 Mich. 115, 
130 NW 336, 33 LRANS 81. 

Minn.—Langan v. Nathanson, 161 
Minn. 433, 201 NW 927; Rhodes v. 
Bonde, 152 Minn. 418, 188 NW 1002; 
Piepho v. M. Sigbert-Awes Co., 152 
Minn. 315, 188 NW 998; Kayser v. 
Van Nest, 125 Minn. 277, 146 NW 
1091, 51 LRANS 970. z 

Mo.—Keim vy. Blackburn, 280 SW 


1046; Daily v. Maxwell, 152 Mo. A. 
415, 133-SW 351. 
Mont.—Clawson vy. Schroeder, 63 


Mont. 488, 208 P 924. 
Nebr.—Neff v. Brandeis, 
11,135. NW (232, 


91 Nebr. 
39 LRANS 933. 


BED H.—Wolcott v. Fellows, 131 A 
52. 
N. J.—Spelde v. Galtieri, 130 A 


526; Lynch v. Zeilenbach, (Sup.) 131 
A 685. . 

N. Y.—Quirk v. Worden, 190 App. 
Div., 773,-180 NYS. 647; Schultz, v. 
Morrison, 91 Misc, 248, 154 NYS 257 
[aff 172 App. Div. 940, 156 NYS 1144]: 
Towers v. Errington, 78 Mise. 297, 138 
NYS 119; Emery v. McCombs, 167 
NYS 474. 

Oh.—Elms vy. Flick, 100 Oh. St. 186, 
126 NE 66. 

Okl.—Whitehorn v. Mosier, 119 
Okl. 155, 245 P 553; Traber v. House, 
122) OK 2735> 240 ge -729. 

Pa.—Griesmer v. Netter, 273 Pa. 
546, 117 A 205. 

Tex.—McAdon v. Times Pub. Co., 
(Civ. A.) 272 SW 814; Nicholson v. 
Houston Electric Co., (Civ. A.) 220 
SW 682. 

Alta.—Lane v. Crandall, 5 Alta. L. 
42, 10 DomLR 763, 23 WestLR 869, 
4 WestWkly 165 [dism app 5 DomLR. 
580, 21 WestLR 1793, 2 WestWkly 
67.5). 

Ont.—LeBar v. Barber, 52 Ont. . L. 
299, 22 OntWN 221, [1923] 3 DomLR 
1147. . 

Que.—Motor Union Ins. Co. 
Sacks, 62 Que. Super. 14. 

[a] Thus the owner of an auto- 
mobile is not liable for damages for 
a collision between the automobile 
and another’s team, when the owner 
was not in possession or control of 
the machine, and his chauffeur was 
not at the time of the accident acting 
as his servant. Pease v. Montgomery, 
111 Me. 582, 88 A 973. 

{b] Operation under contract of 
conditional sale.-—The owner of an- 
automobile delivered it to B who 
was to use it for hire and pay the 
owner the purchase price. out of the 
proceeds derived from the use. B 
injured a person while driving it. B 
was not in the employ, or under the 
control, of the owner. It was held 
that if B was negligent the owner 
was not chargeable with his neagli- 
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mission or knowledge? and not upon his business.?* | of a dangerous instrument,** its mere use will im- 


While there have been some decisions to the con- 
trary,?® a motor vehicle is generally not regarded 
as such a dangerous instrumentality®® that, under 


the rules imposing liability upon 
in the hands of, or authorizes the 
gence. Braverman y. Hart, 105 NYS 
107. 

Independent contractor see 
§ 872. 

27. Ga.—Gillespie v. Mullally, 390 
GaatAce Ws See SE 9 8ipiiasitten ve 
Schunamann, 19 Ga. A, 799, 92 SE 
295; Lewis v. Amorous, 3 Ga. A. 50, 
59 SE 338. 

Ill. Freeman v. Dixon, 233 Ill. A. 
196. 

Iowa.—Napier vv. 198 
Iowa 257, 196 NW 73. 

Kan.—Toadvine v. Sinnett, 104 Kan. 
Aslet PALS) eas On, 

Mo.—Keim v. Blackburn, 280 SW 
1046; Daily v. Maxwell, 152 Mo, A. 
415, 1383 SW 351. 


infra 


Patterson, 


N. J.—Lynch v. Zeilenbach, (Sup.) 
131 A 685. 

N. Y.—Berman v. Schultz, 84 NYS 
292. 


Tex.—Nicholson v. Houston Elec- 
tric Co., (Civ. A.) 220 SW 632. 

Ont.—LeBar v. Barber, 52 Ont. L. 
299, 22 OntWN 221, [1923] 3 DomLR 
1147. 


Que.—Robillard v. Belanger, 50 


Que. Super. 260; Marcus v. Brow- 
man, 27 RevLegNS 256, 61 DomLR 
461. 

[a] For example, ‘‘the owner, or 


keeper, of an automobile will not be 
held liable for a negligent homicide 
committed therewith in a_ public 
street by a person old enough: to be 
discreet and responsible in the eyes 
of the law, who took the machine, 
without the knowledge of the former, 
from a shop or garage where it had 
been left, although the person who 
thus took and drove the machine was 
inexperienced in its operation and un- 
licensed to run it, notwithstanding 
the leaving of the automobile at the 
shop or garage furnished the oppor- 
tunity whereby such person got pos- 
session of it.’ Lewis v. Amorous, 3 
Ga. A. 50, 59 SE 338. 

[b] he acts of boys in starting 
an automobile left unattended have 
been held intervening acts constitut- 
ing the proximate cause of an en- 
suing injury for which the owner is 
not liable. Berman v. Schultz, 40 
Misc. 212, 81 NYS 647. 

[c] Attractive nuisance.—‘‘Several 
turntable cases and other decisions 
upon attractive nuisances are cited 
in the brief of the plaintiff in error 
as being apposite. Conceding that 
an automobile may be considered as 
within the purview of these cases, 
still it must be remembered that in 
the case at bar the person who im- 
mediately did the injury was not an 
irresponsible child, but was a con- 
scious agent who had long since ar- 
rived at the age of discretion. While 
it is alleged that the defendants left 
the automobile where opportunity to 
take and operate it was given to a 
person inexperienced in the opera- 
tion of the machine, yet this is very 
different from alleging, as is neces- 
sary even under the theory of the 
turntable and other attractive-nui- 
sance cases, that the defendant left 
the automobile where opportunity to 
operate it was given to a _person 
whose mental incapacity and indis- 
cretion was such that he would be 
interfere with it and 
would not know better than to tres- 
pass upon it.” Lewis v. Amorous, 3 
Ga. A. 50, 56, 59 SE 338. 

2s. Lynch v. Zeilenbach, (N. J. 
Sup.) 131 A 685; Savage v. Donovan, 
118 Wash. 692, 204 P 805. 

Owner’s liability for acts of serv- 


one who places 


use by, another | owner is present 
ant or agent see infra §§ 855-871. 

29. Southern Cotton Oil Co. v. 
Anderson, 80 Fla. 441, 460, 86 S 629, 
16 ALR 255; Anderson v. Southern 
Cotton Oil Co., 73 Fla. 432, 74 S 975, 
LRA1917E 715. 

“The courts seem to be unanimous 
on the proposition that for the purpose 
of the exercise of the State’s police 
power the automobile in operation 
is a dangerous agency that requires 
stringent regulatory legislation in 
the interest of the public safety. 
Some courts, however, in suits for 
personal injuries caused by the same 
agencies, seem to apply a different 
rule, and hold that they are not dan- 
gerous contrivances from which the 
public is entitled to the protection 
that would be afforded by the appli- 
cation of the rule governing the lia- 
bility of the owner of a dangerous 
agency who permits it to be used by 
another. We cannot make that dis- 
tinction. If the automobile operated 
upon the public highways is so dan- 
gerous to other users of the highways 
as to require its regulation and con- 
trol under the police power, it is not 
divested of its dangerous character 
in an action for damages caused by 
the negligence of the operator, and 
it follows that the rule applying to 
other dangerous’ instrumentalities 
such as locomotives and trolley cars 
should be applied to automobiles 
when operated on the highways.” 
Southern Cotton Oil Co. v. Anderson, 
supra, 

[a] Rule applied.—A chauffeur is 
not necessarily outside the line of 
his employer’s business where, with 
the employer’s knowledge and acqui- 
escence, he has used the employer’s 
automobile to take a young lady to 
her place of business from her home 
during the noon hour and at the time 
of the accident is using the auto- 
mobile to go from her home to a 
near-by residence for her raincoat. 
Anderson v. Southern Cotton Oil Co., 
432, 74 S$ 975, DRAI9ITE 


15. 

[b] It is essential to the owner’s 
liability for injuries inflicted by a 
servant while using the owner’s au- 
tomobile upon the servant’Ss own 
business that he had the owner’s 
authority, express or implied, so to 
use it. Pemberton v. Morris Ferti- 
lizer Co., 287 Fed. 517. 

30. Motor vehicle as dangerous in- 
strumentality see supra § ; 

31. See Negligence [29 Cyc 460]. 

32. Ala.—Rush vy. McDonnell, 214 
Ala. 47, 106 S 175; Gardiner v. Solo- 
mon, 200 Ala. 115, 75 S 621, LRA1917 
F 380; Parker v. Wilson, 179 Ala. 361, 
60 S 150, 48 LRANS 87. But see 
Emison v. Wylam Ice Cream Co., 215 
Ala. 504, 111 S 216 (where an auto- 
mobile truck driver, contrary to ex- 
press instructions, placed the truck 
in hands of a helper, who had so 
negligently operated it as to cause 
injury to plaintiff, the master was 
liable for the injurious use of the in- 
strumentality placed in the servant’s 
hands, although not under the doc- 
trine of respondeat superior). 

Ga.—Fielder v. Davison, 139 Ga: 
509, 77 SE 618. 

Ill.— Arkin v. Page, 287 Ill. 420, 123 
NE 30, 5 ALR 216. 

Ky.—Tyler v. Stephan, 163 Ky. 770, 
174 SW 790. 

Md.—Whitelock v. Dennis, 139 Md. 
557, 116 A 68. 

Mich.—Hartley v. Miller, 165 Mich. 
115, 130 NW 3386, 33 LRANS 81. 
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pose liability upon the owner for injuries caused 
by one handling it without regard to whether he is 
at the time acting for the owner.*? 

Presence of owner.®? 


The mere fact that the 
in the car, where he is not driving 

Minn.—State v. Goldstone, 144 
Minn. 405, 175 NW 892. 

Miss.—Vicksburg Gas Co. v. Fergu- 
son, 140 Miss. 548, 106 S 258. 

Mo.—Michael v. Pulliam, (A.) 215 
SW 763. 

N. H.—Danforth v. Fisher, 75 N. 
H. 111, 71 A 535, 139 AmSR 670)" or 
LRANS 93. ° 

N. Y.—Maher v. Benedict, 123 App. 
Div. 579, 108 NYS 228; Towers vy. Er- 
rington, 78 Misc. 297, 138 NYS 119. 
Contra Ingraham y. Stockamore, 63 
Misc. 114, 118 NYS 399. 

N. C.—Linville v. Nissen, 162 N. Cc. 
95, 77 SE 1096. 

Oh.—BElliott v. Harding, 107 Oh. 
St. 501, 140 NE 338, 36 ALR 1128. 

R. I.—Archie v. Hudson-Essex Co., 
45 R. I. 109, 120 A 162; Colwell v. 
Avtna, Bottle, tes Co., sseka leeooie 
82 A 388, 

Tenn.—King v. Smythe, 140 Tenn. 
217, 204 SW _ 296, LRA1918F 293; 
Goodman vy. Wilson, 129 Tenn. 464, 
166 SW 752, 51 LRANS 1116; Lynde 
v. Browning, 2 Tenn. Civ. A. 262. 


Tex.—Lang~ Floral, .éte., Com wv 
Sheridan, (Civ. A.) 245 SW _ 467; 
ante v. Fisher, (Civ. A.) 146 SW 

R | 


Va.—Blair v. Broadwater, 121 Va. 
301, 93 SE 632, LRA1918A 1011. 

Wash.—Jones v. Harris, 122 Wash. 
69, 210 P 22; Moore v. Roddie, 106 
Wash. 548, 180 P 879; Birch v. Aber- 
crombie, 74 Wash. 486, 133 P 1020, 
50 LRANS 59; Jones v. Hoge, 47 
Wash. 663, 92 P 433, 125 AmSR 915, 
14 LRANS 216, | 

W. Va.—Jones v. Cook, 90 W. Va. 
TLO; W141i SE 828" 

Wis.—Hopkins v. Droppers, 184 
Wis. 400, 198 NW 738, 36 ALR 1156; 
Crossett v. Goelzer, 177 Wis. 455, 188 
NW 627; Steffen v. McNaughton, 142 
Wis. 49, 124 NW 1016, 26 LRANS 382, 
19 AnnCas 1227. 

“An automobile is not per se such 
a dangerous agency that its owner 
is liable for injuries on a highway 
inflicted while being driven by an- 
other, irrespective of the relationship 
of master and servant, or of principal 
and agent. On this proposition we 
believe there is little disagreement, 
though we have no doubt that the 
dangerous character of the automo- 
bile has had a very important bearing 
on the decisions.” Jones vy. Cook, 
supra. 

[a] Necessity of human agency.— 
“It is insisted, in the argument, that 
automobiles are to be classed with 
ferocious animals, and that the law 
relating to the duty of the owners 
of such animals is to be applied. It 
is not the ferocity of automobiles 
that is to be feared, but the ferocity 
of those who drive them, Until hu- 
man agency. intervenes, they are 
usually harmless. While, by reason 
of the rate of pay allotted to judges 
in this State, few, if any, of them 
have ever owned one of these ma- 
chines, yet some of them have occa- 
sionally ridden in them, thereby ac- 
quiring some knowledge of them; 
and we have, therefore, found out 
that there are times when these ma- 
chines not only lack ferocity, but 
assume such an indisposition to go 
that it taxes the limits of human in- 
genuity to make them move at all.” 
Lewis v. Amorous, 3 Ga. A. 50, 55, 
59 SE 338. 

Motor vehicle as dangerous instru- 
ment generally see supra § 16. 

33. Statutory liability see 
§§ 876-884. 


infra 
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§§ 833-835] 


it and it is not subject to his control, will not im- 
But where he is present 
and has the right and authority to control its 
operation if he desires to do so, and tacitly consents 
to the manner in which it is operated, the negli- 
gence of the driver may be imputed to him,®* and 


pose lability upon him.*4 


the same rule applies where he is 


gaged in a joint enterprise with the driver.*¢ 
[§ 834] b. Personal Negligence—(1) In General. 


As has been noted,?? the owner of 
is liable for his personal negligence 
or control thereof.*® 


34. Kan.—Zeeb v. Bahnmaier, 103 
Kan. 599, 176 P 326, 2 ALR 883. 

Me.—Pease v. Montgomery, 111 Me. 
$82, 88 A. 973. 

Mich.—Hartley vy. Miller, 165 Mich. 
115, 130 NW 336, 33 LRANS 81. 

N. Y.—Potts v. Pardee, 220 N. Y. 
431, 116 NE 78. 

Wis.—Reiter v. Grober, 173 Wis. 
493, 181 NW 739, 18 ALR 362. 

[a] For example, where the wife 
is the owner of the vehicle and is 
present therein, but it is being driven 
by a chauffeur who is in the employ 
of her husband by whom he is paid 
and from whom he receives his or- 
ders, including those with reference 
to the trip which is then being taken, 
She is not responsible for the negli- 
gent way in which it is driven. Potts 
AA Pardee, 220 N. Y. 431, 116 NE 


{b] Father as guest of son.— 
Where it appears that the automobile 
journey during which the accident 
occurred was to make a social visit 
for which defendant’s son, who was 
driving the car, alone had received 
an invitation, and that he had invited 
his father and brother, who were the 
other defendants, to ride with him, 
the father and brother were guests 
in the automobile which ran over 
plaintiff even though it was owned 
by the father and not by the son. 
Reiter v. Grober, 173 Wis. 493, 181 
NW 739, 18 ALR 362. 

[ec] Momentary negligence.—The 
owner of an automobile is not liable 
in damages for the tort of an adult 
person_who is in possession and 
management of it on the mere ground 
of the owner’s presence, when such 
experienced person was momentarily 
negligent in driving. Zeeb v. Bahn- 
mailer, 103 Kan. 599, 176 P 326, 2 ALR 
883. 

[d] Acts of borrower.—Hartley v. 
‘Miller, 165 Mich. 115, 130 NW 3236, 33 
LRANS 81. 

Liability for act of child see infra 
§ 848. 

35. Ariz.—Baker Maseeh, 20 
Ariz ual, 179 © bd. 

Cal.—Randol: h v. Hunt, 41 Cal. A. 
739, 1838 P 358, 362. 

Me.—Day v. Isaacson, 124 Me. 407, 
130 A 212. 

Pa.—Carlson v. Johnson, 2 Pa. Dist. 
& Con 109: 

Eng.—Samson y. Aitchison, [1912] 
A. C. 844, 

“If the owner of an automobile 
lends his machine to another, and on/ 
invitation becomes a passenger there- 
in, in the-absence of any agreement 
to the contrary the owner has the 
right, and, indeed, it is his duty to 
prevent, if possible, the driver from 
operating the machine in a reckless 
and dangerous manner and in viola- 
tion of law. He cannot sit idly by 
and refrain from remonstrance at 
least while knowing that the driver 
in [is] thus endangering the lives of 


Vv. 


others. If he has the opportunity 
to restrain the driver, and fails 
to take advantage of it, he should 
be held responsible for the _ con- 
sequences.” Randolph Vv. Hunt, 
supra. 


[a] Driver learning or practicing. 


He may also be liable for his 
negligence in permitting the operation of a defec- 


MOTOR VEHICLES 


person.*° 
Vehicle.*1 


present and en- 


a motor vehicle 


in the operation | sent.*? 


—Where the owner allows another 
to drive to teach him, or simply to 
permit such person to practice, the 
Owner having full control of the car 
at all times, such owner is liable for 
negligence of the driver resulting 


in injury to a third person. Kelley 
AageB ce staat 120 Me. 402, 115 A 
[b] Facts showing control.—De- 


fendant who was negotiating for the 
sale of his motor car went out for 
a drive with the prospective pur- 
chaser and her son, and permitted 
the son to drive the car during the 
demonstration. It was held that de- 
fendant remained in control of the 
car and was liable for the negligence 
of the driver. Samson vy. Aitchison, 
[1912] A. C. 844. 

[c] In Porto Rico (1) under Acts 
(1916) No. 75 § 17, the owner of a 
motor vehicle is responsible for dam- 
age caused by the negligence of the 
operator or chauffeur while the owner 
is in the vehicle. Torres v. Vidal, 28 
Porto Rico 915. (2) Where the owner 
is present and in charge of the car, 
he is individually liable for the neg- 
ligent acts of the chauffeur under 
Civ. Code § 1803, and not responsible 
for the chauffeur as under § 1804. 
Simonpietri v. Toro, 8 Porto Rico 
Fed. 394; Rodriquez v. Nicole, 7 Porto 
Rico Fed. 418; Avila v. Fantauzzi, 7 
Porto Rico Fed. 4; Avila v. Fantauzzi, 
6 Porto Rico Fed. 328. (3) The neg- 
ligence of the chauffeur acting under 
the control and in the presence of 
the owner is the negligence of the 
owner. himself. Fletcher vy. Hernan- 
dez, 6 Porto Rico Fed. 245. But see 
Alicea v. Aboy, 23 Porto Rico 100 
(the owner of an automobile or other 
vehicle is not liable for the acts of 
fault or negligence of a servant em- 
ployed by him as chauffeur unless 
the automobile forms part of a pub- 
lic carrier service, although the 
owner may be traveling in the auto- 
mobile or vehicle at the time of the 
occurrence of the negligent or cul- 
pable act of his employee, for the 
statutes have not imposed such lia- 
bility upon him in the specified ex- 
ceptions to the general rule that he 
is liable for his own acts or omis- 
sions), 

{d] In the Philippines.—(1) The 
owner of an automobile, present in 
the vehicle, is not liable for the neg- 
ligent acts of a competent driver 
unless such acts are continued for 
such a length of time as to give the 
owner a reasonable opportunity to 
observe them and to direct the driver 
to desist therefrom, and to fail to 
do so, Chapman v. Underwood, 27 
Philippine 374. (2) If a competent 
driver of an automobile, in which the 
owner thereof is, at the time, pres- 
ent, by a sudden. act of negligence, 
without the owner having a reason- 
able opportunity to prevent the act 
or its continuance, violates the law, 
the owner of the automobile is not 
responsible, either civilly or crimi- 
nally, therefor. Chapman y. Under- 
wood, supra. (3) The act complained 
of must be continued in the presence 
of the owner for such a length of 
time that he, by acquiescence, makes 
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tive vehicle,*® or in permitting the operation of his 
motor vehicle by an inexperienced or incompetent 


[§ 835] (2) Permitting Operation of Defective 
The owner of an automobile, who, know- 
ing it to be in an unsafe condition for operation, 
nevertheless permits another person to operate it 
upon the highway, is liable for injuries resulting 
from its defective condition ;*? but he is not lable 
if it was operated without his knowledge or con- 


The statutory duty to keep an automobile 
equipped with proper brakes is imposed upon the 


his driver’s act his own. Chapman 
v. Underwood, supra. 

36. Crawford v. McElhinney, 171 
Towa 606, 154 NW 310, AnnCas1917B 
221; Carpenter v. Campbell Auto. Co., 
159 Iowa 52, 140 NW 225. 


37. See supra § 833. 

38. See supra § 833. 

39. See infra § 835. 

40. See infra § 836. 

-41. Care required as to equipment 
of vehicle generally see supra § 596 
et seq. 

42. Tannahill v..Depositers’ Oil, 
ete., 'Co.,- 110 Kan. 254;| 208 RP’ 909- 
Foster v. Farra, 117 Or. 286, 243 P 


778; Texas Co. v. Veloz, (Tex. Civ. A.) 
162 SW 377. 

[a] This rule has been applied in 
the case of an automobile: (1) With 
defective brakes and steering gear. 
Foster v. Farra,; 117 Or. 286, 243 P 
778. (2) In such defective condition 
that it cannot be readily and effec- 
tively controlled and is liable to 
swerve and lurch from one side of 
the street to the other when driven. 
Tannahill v. Depositors’ Oil, ete., Co., 
110 Kan. 254, 203 P 909. 

[b] Broken muffiler..—An automo- 
bile with a broken muffler or without 
one is not an inherently dangerous 
agency, and the owner of a motor 
vehicle is not liable for injuries sus- 
tained by reason of the muffler while 
the vehicle is being used by one to 
whom it is loaned for his own pur- 
poses. Halverson v. Blosser, 101 
Kan, 683, 168 P 863, LRA1918B 498. 

[c] Neglect of agent.—Where an 
automobile, which is in such bad 
state of repair that it can run only 
at full speed, is intrusted by the 
owner’s agent to a third person, if the 
agent was negligent in permitting it 
to be driven on the highway in such 
condition, the owner will be held 
liable for resulting injuries to third 
persons. Texas Co. v. Veloz, (Tex. 
Civ. A.) 162 SW 3:77. 

[d] Proximate cause.—The owner 
is not liable onthe ground that the 
vehicle is defective and therefore a 
dangerous instrumentality, unless the 
injury was occasioned by the defect. 
Flaherty v. Helfont, 123 Me. 134, 122 
A 180. 

{e] Duty to gratuitous bailee.— 
The owner’s duty as to defective con- 
dition of a motor vehicle to one to 
whom he loaned it gratuitously is 
limited to disclosing any defects of 
which he is actually aware, unless 
such defects are patent or are known 
to the bailee, and the liability is the 
same toward one riding in the vehicle 
at the invitation of the gratuitous 
bailee. Johnson v. H, M. ;Bullard 
Co.,.95 Conn, 251,.4 174 A010, 02, ATR: 
766. 

43. Gordon v. Texas, etc, Mfg. 
Co.;) (Tex, Civ..As,) 19.0) “Siw. 748. 

[a] Unauthorized use by em- 
ployee.—nven though the owner has 
knowledge of defects in the machine, 
he is not liable for injuries caused 
by reason thereof, when the car is 
being used by an employee outside 
of the business of the owner and 
without his knowledge. Gordon vy, 
Texas, etc., Mfg. Co., (Tex. Civ. A.} 
190 SW 748. 
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owner,*t and the owner is liable for any injuries 
proximately caused by’ the defective condition of 
the brakes if he permits another person to operate 
it upon the road while it is in that condition,*®? even 
though the operator was using the car for his own 
purposes and not on the business of the owner.*® 
If, however, the car is taken out and operated by 
a person other than the owner without the owner’s 
knowledge or consent, the owner is not liable.* 

It has been held that 
the owner of an automobile who employs a com- 
petent chauffeur to drive it is not under a duty to 
advise the chauffeur of a defective condition of 
the brakes,?® or of the dangers incident to operating 


Liability to chauffeur.‘® 


MOTOR VEHICLES 


Driver.®* 


a motor vehicle with defective brakes;°° and hence he 


44. Donovan v. Garvas, 121 Misc. 
24, 200 NYS 258. 

45. Donovan v. Garvas, supra; 
Mosterwyv. Marra, 17 Or.286; 243) P 
778. See Bennett v. Snyder, 147 Ark. 
206, 209, 227 SW 402 (where defend- 
ant’s driver testified “that the reason 
he did not stop the truck was _ be- 
cause the brakes would not work’’). 

[a] Reason for rule.—‘In per- 
mitting his son, Herman Farra, to 
use the automobile in the condition 
it was in at the time of the accident, 
the defendant Walter H. Farra, vio- 
lated both the letter and the spirit 
of the statute and was guilty, of neg- 
ligence. An automobile, which is 
knowingly unmanageable, is such a 
dangerous instrumentality that it is 
negligence to allow its use on the 
highway.’ Foster v. Farra, 117 Or. 
286, 293, 243 P 778. 

46. Donovan v. Garvas, 121 Misc. 
24, 200 NYS 253. But see Beatty v. 
Firestone Tire, etc., Co., 263 Pa. 271, 
106 A 303 (holding that the fact that 
an automobile was dangerous by rea- 
son of its defective brakes did not 
render the owner liable for personal 
injury caused by a collision while 
the employee was using it for a 
purpose of his own, as that, and not 
the condition of the brakes, was the 
proximate cause of the injury). 

{a] Reason for rule.—‘‘The de- 
fendant has been held liable, not for 
the negligence of his employee, but 
for his own lack of proper care. It 
seems to me that it would be dis- 
torting this rule of law to hold that 
when a seryant is not engaged in 
his master’s business the master is 
thereby absolved not only from lia- 
bility for his servant’s negligence, 
but also from liability for his own 
negligence. An absolute duty was 
placed upon the defendant to see that 
his automobile was equippéd with 
proper brakes, and-when he negli- 
gently omitted to perform this duty 
and turned loose upon the public 
streets an instrument of death he 
ought to be held liable for the re- 
sults caused by his failure to obey 
the law.’ Donovan v. Garvas, 121 
Misc, 24, 26, 200 NYS 253. 

47. KEelski v. Zeidman, 281 Pa. 419, 
126 A 794. 

48. Duty and liability of master 
generally, with respect to tools, ma- 
chinery, appliances, and places for 
he see Master and Servant §§ 441- 
565. 

49. Plasikowski  v. 
Conn. 556, 558, 103 A 642, 
415. 

“An employer is under no obliga- 
tions to warn an employee of dan- 
gers which are obvious, nor to in- 
struct him in matters which he may 
fairly be supposed to understand.” 
Plasikowski vy. Arbus, supra. 

50. Plasikowski v. Arbus, supra. 

51. Pierce v. Morrill Bros. Co., 116 
Me, 517, 102 A 230 (where the chauf- 
feur’s testimony showed that he knew 
all about the condition of the brakes, 


Arbus, 92 
LRA1918EB 


and the court said that he assumed 
the risk and was also guilty of con- 
tributory negligence in failing to use 
proper precautions to hold the truck 
standing when he knew the brakes 
were defective). See Marks vy. Stolts, 
165 App), Div. #462,-150.5NYS 1952 
(where the chauffeur was injured by 
the brakes failing to hold so that the 
car darted ahead while he was crank- 
ing it, and the court held that it was 


for the jury to say whether the 
chauffeur assumed the risk). 
52. Gianini v. Cerini, 100 Wash. 


687; 171 P: 1007. 

53. Permitting operation by child 
see infra § 843. 

Use by member of family see infra 
§ 837. 

54. Ala.—Rush v. McDonnell, 214 
Ala. 47, 106 S 175; Beville v. Taylor, 
202 Ala. 305, 80 S 870; Gardiner v. 
Solomon, 200 Ala. 115, 75 S 621, LRA 
1917F 380; Parker v. Wilson, 179 Ala. 
361, 60 S 150, 43 LRANS 87. 

Cal.—Rocca v. Steinmetz, 61 Cal. 
A. 102, 214 P 257. 

Del.—Brown v. Green, 29 Del. 449, 
100 A 475. 

Ind.—Fisher v. Fletcher, 191 Ind. 
529, 1383 NE 834, 22 ALR 1392 [aff 
(A.) 1381 NE 24]. 

Iowa.—Neubrand v. Kraft, 169 
Iowa 444, 151 NW 455, LRA1915D 
691; Carpenter v. Campbell Auto, Co., 
159 Iowa 52, 140 NW 225. 

Ky.—Saunders Drive-It-Yourself 
Sr Walker, 215 Ky. 267, 284 SW 


La.—Marullo v. St. Pasteur, 144 
La. 926, 81 S 408. : 
Miss.—Anderson vy. Daniel, 136 


Miss. 456, 101 S 498. 

N. J.—Wilson v. Brauer, 97 N. J. L. 
482, 117 A 699, 

N. Y.—La Rose v. Shaughnéssy Ice 
Co., 197 App. Div. 821, 189 NYS 562; 
Limbacher v. Fannon, 102 Misc. 703, 
169 NYS 490. 

N. C.—Robertson v. Aldridge, 185 
N. C. 292, 116 SH 742; Tyree v. Tudor, 
183 N. C. 340, 111 SE 714; Reich v. 
Cone, 180 N. C. 267, 104 SE 530. 

Oh.—Elliott v. Harding, 107 Oh. St. 
501, 140 NE 338, 86 ALR 1128. 

Okl.—Waddle vy. Stafford, 104 Okl. 
192, 230 P 855. 

Pa.—Laubach. v. :Colley, 283 Pa. 
366, 129 A 88; Raub v. Donn, 254 Pa. 
203, 98 A 861. 

Tenn.—Bowman v. Marler, 8 Tenn. 
Civ, A. 632; Hull v. Simmons, 7 Tenn. 
Civ. A. 351; Lynde v. Browning, 2 
Tenn. Civ. A. 262, 

Tex.—Lang Floral, etc., Co. v. Sher- 
idan, (Civ. A.) 245 SW 467. 

Va.—Crowell v. Duncan, 145 Va. 
489, 1384 SE 576. . 

Wash.—Jones v. Harris, 122 Wash. 


69, 210 PB 22. 
Que.—Lebau vy. Colas, 51 Que. 
335; Marcus v. Browman, 27 


Super. 
RevlegNS 256, 61 DomLR 461; La- 
fontaine vy. Christin, 25 RevLegNS 
110. 

{a] Reason for rule.—‘‘Prudently 
driven they [automobiles] are safer 
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has been held not liable for an injury suffered by 
the chauffeur in consequence of the brakes being in 
bad condition.** 
that, where the owner of an automobile has knowl- 
edge that the brakes are defective and fails to 
inform his servant, who is taking the car out for 
the first time, of this condition, he is liable for an 
injury to the servant resulting from the defective 
condition of the brakes.°? 

[§ 836] (3) Intrusting Vehicle to Incompetent 
The owner of a motor vehicle may be 
held liable for a resulting injury upon the ground 
of negligence where he intrusts the operation of his 
vehicle to an inexperienced or incompetent driver** 


It has also been held, however, 


than horse-drawn vehicles, but un- 
skillfully or recklessly driven they 
are much more dangerous than horse- 
drawn vehicles, and on that account, 
as well as the temptation to speed, 
which they constantly present, surely 
impose upon owners some degree of 
care in the selection of experienced 
drivers for them.” Mitchell vy. 
Churches, 119 Wash. 547, 555, 206 P 
6, 36 ALR 1132. 

[b] Discussion of rule.—‘In the 
case at bar this court has for the 
first time been confronted by the 
question of the liability of the owner 
of an automobile for damages upon 
the allegations that the automobile 
has been intrusted by him to the 


care, custody and operation of an in- _ 


competent person. If an automobile 
were classed as a dangerous instru- 
mentality, like a locomotive, fire- 
arms, explosives, and similar agen- 
cies, the question would be one of 
little difficulty. The authorities are 
quite in harmony that if dangerous 
instrumentalities are intrusted to per- 
sons unskilled in their use, or un- 
accustomed to operate them, and the 
owner has knowledge of such in- 
competency, and the person so using 
such agency, by his negligent opera- 
tion of the same, causes damage to 
the persons or property of others, the 
owner will be held responsible there- 
for. The authorities are quite uni- 
form that an automobile is not such 
a dangerous agency, and this court 
is practically committed to that doc- 
trine. The automobile has become an 
important factor in our present-day 
civilization, and under modern modes 
of living, and it cannot be doubted 
that it has an important place, not 
only in the business world, but also 
in the happiness of the people... . 
By reason of these considerations the 
courts should not lay down rules 
whereby owners of cars will fear to 
lend them to persons competent to 
use them, and skilled in their 
and there are obvious reasons why 
owners should even be encouraged 
to extend such favors, in a proper 
way, to their fellow beings, On the 
other hand, it is well known that the 
numbers of automobiles in everyday 
use throughout our own state and 
other states of the Union render the 
operation of such machines highly 
dangerous, and that collisions be- 
tween’ machines have become alarm- 
ingly frequent, with their attendant 
loss of life and damage to person 
and property, so that it is apparent 
that there must be some regulations 
and safeguards against the operation 


‘of machines by persons who are not 


competent to operate them. While. 
as before stated, an automobile is not 
per se a dangerous instrument, it is, 
on the other hand, by reason of its 
weight and power and capability of 


being operated at great speed, an in- © 


strument of highly dangerous poten- 
tialities, and all who own or use 
them must be held to the use of rea- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a ae 


use, . 


with knowledge of such incompeteney,®> some of the 
eases resting upon the theory that in so doing he 
converts the vehicle into a dangerous instrumental- 
This hability does not rest upon the doctrine 
of respondeat superior,®°’ but nevertheless the in- 
jurious conduct of the driver resulting from his 
incompetency is a necessary factor in the lability 
Henee, the operator need not have 
been the servant or agent of the owner,®® and may 
have been engaged upon his own personal busi- 
This duty and liability applies as to a guest 
in the owner’s vehicle as well as to a stranger on 


ay 2° 


of the owner.®$ 


ness.°° 


the highway.*+ 
Habits of intoxication. 


sonable care and caution to avoid in- 
jury to all those who are brought in 
proximity to them. Such instru- 
ments are subject to the principle 


that care must be proportioned to the’ 


danger to be avoided.” Elliott v. 
Harding, 107 Oh. St. 501, 505, 140 NE 
338, 36 ALR 1128. 

[ec] Combined negligence of owner 
and operator.—‘‘In the case of a mere 
permissive use, the liability of the 
owner would rest, not alone upon the 
fact of ownership, but upon the com- 
bined negligence of the owner and 
the driver, negligence of the one in 
intrusting the machine to an incom- 
petent driver, of the other in its op- 
eration.” Parker v. Wilson, 179 Ala. 
361, 371, 60 S 150, 48 LRANS 87. To 
same effect Wilson v. Brauer, 97 N. 
J. L. 482, 117 A 699; Jones v. Harris, 
122 Wash. 69, 210 P 22; Mitchell v. 
‘Churches, 119 Wash, 547, 206 P 6, 36 
ALR 1132, 

{d] Demonstrator in charge.—An 
automobile owner who employs a 
demonstrator to accompany an em- 
ployee for five days so as to teach 
the employee to operate an automo- 
bile, furnished him for use in the 
discharge of his duties, is not negli- 
gent in furnishing an automobile to 
an unskilled employee. Kilroy v. 
‘Charles L. Crane Agency Co., 203 Mo. 
A. 302, 218 SW 425. 

[e] Where the owner expressly 
authorizes a beginner, “who had no 
driver’s permit, and who, to the 
knowledge of the owner, knows noth- 
ing of the operation of an:autom@bile, 
to run it upon the streets of a pop- 
ulous city for the purpose of learn- 
ing how to operate it, he may be re- 
sponsible for an injury to a pedes- 
trian caused by the operator’s want 
of knowledge and skill.” Wilson v. 
Brauer, 97 N. J. L. 482, 484, 117 A 
699. 

[f] Negligence not shown.—The 
owner is not guilty of negligence in 
loaning and intrusting the operation 
of his automobile to a woman who 
had taken lessons in driving and who 
does not appear to be ignorant or 
generally unskilled, and who, it does 
not appear, was driving without a li- 
‘cense in violation of statute. Lim- 
bacher vy. Fannon, 102 Misc. TO %4 169 
NYS 490. 

55. Ala.—Beville v. Taylor, “202 
Ala. 305, 80 S 370; Gardiner v. Solo- 
mon, 200 Ala. 115, 75, S 621, LRA 
4917F 380. 

Cal.—Perry v. Simeone, 197 Cal. 
ae 239.P 1056, 

N. C.—Robertson v. Aldridge, 185 
N, €. 292, 116 SE 742. 

Oh.—BElliott v. Harding, 107 Oh. St. 
501, 140 NE 338, 36 ALR 1128. 

Pa,.—Laubach v, Colley, 283 Pa. 
366, 129 A 88; Raub v. Donn, 254 Pa. 
203. 98 A 861. 

Wash.—Jones v. Harris, 122 Wash. 
69, 74, 210 P 22; Mitchell v. Churches, 
119 Wash. 547, 206 P 6, 36 ALR 1132. 

‘If the owner loans or intrusts his 
automobile to another person, even 


While it has been held 
that a driver who has a habit of becoming intoxi- 
eated is an incompetent driver within this rule,*? 
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and that the owner may be liable where with knowl- 
edge that the driver is likely to become intoxicated 
he intrusts his car to him,®* it has been held to the 
contrary that mere knowledge of a habit of intoxi- 
cation upon the part of the driver will not impose 
liability upon the owner where at the time the driver 
is placed in possession of the vehicle it does not 
appear that he was intoxicated or otherwise unable 
to exercise care in using it.°* 

Violation of statute.®° 
ity upon the owner for his negligence in permitting 
its use by one known to be incompetent®® is par- 


The rule imposing labil- 


ticularly applicable where the person to whose 


for that person’s purposes, who is so 
reckless, heedless or incompetent in 
his operation of automobiles as to 
render the machine while in his hands 
a dangerous instrumentality, he is 
liable if he Knows, at the time he so 
intrusts it, of the person’s character 
and habits in that regard.’ Jones 
v. Harris, supra. 

56. Rush v. McDonnell, 214 Ala. 
47, 106 S 175; Gardiner v. Solomon, 
200 Ala. 115, 75 S 621, LRAI917F 
380; Lang Floral, etce., Co. v. Sheridan, 
(Tex, Civ. A.) 245 SW 467; Jones v. 
Harris, 122 Wash. 69, 210 P 22. 

57. Rush v. McDonnell, 214 Ala. 
47, 50, 52,106 S.175; Gardiner v. 
Solomon, 200 Ala. 115, 75 S 621, LRA 
1917F 3880; Robertson v. Aldridge, 185 
N. C. 292, 116 SE 742; Crowell v. Dun- 
can, 145 Va. 489, 134 SE 576; Mitchell 
v. Churches, 119 Wash. 547, 206 P 6, 
36 ALR 1132. 

‘Liability in such cases depends, 
on common-law principles, upon the 
ownership of thé automobile, the in- 
competence of the bailee to whom its 
operation is intrusted to operate it 
properly and safely, the owner’s 
timely ‘knowledge of such incompe- 


tence, and injury to a third person 
resulting proximately from the in- 
competence of the bailee.’’ Rush v. 
McDonnell, supra. ' 
58. Rush v. McDonnell, supra. 
“The injurious conduct of the 
bailee, resulting from his incompe- 


tency as a driver, is a necessary fac- 
tor to the liability of the owner or 
custodian, without which the wrong- 
ful bailment could not be said to be 
the proximate cause of the injury. 
Hence any consideration of the 
owner’s liability must involve also a 
consideration of the conduct of the 
bailee and of his legal culpability.” 
Rush y. McDonnell, supra. 

59. Gardiner v. Solomon, 200 Ala. 
115, 75 S 621, LRA1917F 380; Parker 
v. Wilson, 179 Ala. 361, 370, 60 S 150, 
43 LRANS 87; Wilson v. Brauer, 97 
N. J. L. 482, 117 A 699. 

“No doubt liability will arise where 
the owner intrusts a machine of such 
dangerous potentialities to the hands 
of an inexperienced or incompetent 
person, whether child or servant.” 
Parker v. Wilson, supra. 

60. Laubach vy. Colley, 283 Pa. 366, 
129 A 88; Jones v. Harris, 122 Wash. 
69, 210 P 22; Mitchell v. Churches, 
119 Wash, 547, 206 P 6, 36 ALR 11382. 

61. Rush vy. McDonnell, 214 Ala. 
47, 106 S 175; Tyree v. Tudor, 183 N. 
C. 340, 111 SE 714; Tyree v. Tudor, 
181 N. C. 214, 106 SE 675, 

Care required and liability of pri- 
vate owner to occupant generally see 
supra, §§ 802-811. 

Liability for acts of 
erally see infra § 855. 

62. Crowell v. Duncan, 
489, 508, 134 SE 576. 

“Tt is commonly known that one 
who is most competent and careful 
as an operator of an automobile when 
perfectly sober, becomes incompetent 


driver gen- 
145 Va. 


‘nessy Ice Co., 


charge it is committed is prohibited from operating 
it by statute,°’ as where he is less than the statutory 
age,°® subject, of course, to the limitations that the 


and reckless after indulgence in one 
or two drinks. So unfailingly is this 
true that one who is given to drinx-- 
ing intoxicating liquor must be re- 
garded as an unsafe and a potentially 
incompetent and dangerous driver, 
and the owner of an automobile who 
knows of such habits and entrusts it 
to such a driver may be liable for 
injuries to third persons which fol- 
low.” Crowell v. Duncan, supra. 

63. Crowell v. Duncan, 145 Va. 
489, 134 SE 576; Mitchell v. Churches, 
119 Wash. 547, 206 P 6, 36 ALR 1132. 

[a] Intoxicated driver. (1) 
Where the owner of a car lends it to 
a person who is drinking at the time, 
has. liquor in his possession, and in- 
tends to go out on a drinking party, 
all of which is known to the owner, 
the owner is liable for injuries re- 
sulting from the negligence of the 


driver. Mitchell v. Churches, 119 
Wash: 547, 7206 P'6, 36 “ALR 1132. 
(2) “The owner who knows of the 


habit of drink in one he permits to 
drive his automobile at will, assumes 
the risk of recklessness and incompe- 
tence on the part of such driver just 
as fully as if such driver was incom- 
petent because of lack of experience 
or for any other cause, and permitted 
him to drive his car knowing he was 
incompetent.” Crowell v. Duncan, 145 
Va, 489, 510, 134 SE 576. : 

64. Fisher v. Fletcher, 191. Ind. 
529.133 NE 7834, (22 ALR 1392 [aff 
(A.) 131 NE 24]. 

65. Unlicensed driver see supra §§ 
234-236. 

66. See supra text and note 54. 
Laubach v. Colley, 283 Pa. 


Ala.—Paschall v. Sharp, 215 
304, 110 S 3887, 388; Rush: v. 
McDonnell, 214 Ala. 47, 106 S 175. 

Ky.—Doss v. Monticello Electric 
ae ete.,'Co., 193 Ky. 499; 236 Sw 

La.—Elmendorf v. Clark, 143 La. 
971, 79 S 557, LRAI918F 802. 

N. Y.—La Rose v. Shaughnessy Ice 
Co., 197 App. Div. 821, 189 NYS 562: 
Schultz v. Morrison, 91 Misc. 248, 154 
NYS 257 [aff 172 App. Div. 940, 156 
oe 1144]. 

. C.—Taylor v. Stewart, 172 N. C. 
203 ‘90 SE 134. 
Pa,—Laubach vy. Colley, 283 Pa. 366, 
129 A 88. 


S. C.—Cirsosky v. Smathers, 128 
S._C. 358, 122 SE 864. 
Wis. —Hopkins v. Droppers, 184 


Wis. 400, 198 NW. 738, 36 ALR 1156. 

[a] Tilustration.— An owner who 
violates a statute by employing a 
driver under eighteen years of age 
is liable for negligence on the part 
of the driver in carrying boys on the 
truck, because it must be presumed 
that, if the car had been properly 
operated for the purposes for which 
it was designed, the accident, result- 
ing in injury to a child, would not 
have happened. La Rose v. Shaugh- 
197 App. Div. 821, 189 
NYS 562. 

[b] Negligence as matter of law. 
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employer is not liable unless the lack of qualifications 
of the driver was the proximate cause of the in- 
jury.°° So where it is made a misdemeanor for 
the owner of a motor vehicle to permit one under 
a certain age to operate it, the owner is guilty of 
negligence in allowing his ehild under such age 
to operate such vehicle and is liable for such negli- 
gence where the other elements of actionable negli- 
gence are present.7? Where, however, a person 
under a specified age may be permitted to operate 
a motor vehicle under some circumstances, the 
parent of such a person is not under a duty to 
prevent him from making any use whatsoever of 
a motor cycle which is in his possession or under 
his control. 

[§ 837] c. Acts of Member: of Family or Person 
in Family Relationship—(1) In General. In the 
absence of a statutory provision imposing liability 
upon him,’ and in the absence of personal negli- 
gence,? as where he is present and in control of 
its operation,’* or where he permits the vehicle to 
be used by an incompetent person,’®> the owner of 
a motor vehicle may be held liable for an injury 
resulting from the negligent or wrongful acts of 
a member of his family or person in family rela- 
tionship to him in operating the vehicle only upon 


—A _ statutory provision prohibiting 73. 
the operation of a motor vehicle by | see supra § 834, 
a person under a prescribed age ren- 74. 
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Risser v. Parr, (lowa) 168 N 


the theory that the person operating the car is 
acting as his agent or servant,’® and that at the 
time the injury was inflicted by the negligent act, 
the driver was about the business of the owner,” a 
motor vehicle not being regarded as a dangerous 
agency.’® The member of the family cannot force 
his or her service on the husband or father against 
his will, and, however conducive to the health or 
pleasure of the member of the family taking out. 
the car, or to the health or pleasure of other mem- 
bers of the family he may take with him, there must 
appear authority from the father, express or im- 
plied, before the former may be called his servant 
engaged in his business.*? So where the owner gra- 
tuitously loans his car to a member of his family 
for such person’s own particular pleasure or busi- 
ness, he is not liable for an accident thereafter 
happening.*° 

[§ 838] (2) ‘‘Family Purpose Doctrine’’—(a) In 
General. Upon the theory that where the head of 
the family maintains a motor vehicle for the general 
use, pleasure, and convenience of the family, the 
use of the vehicle for the pleasure and convenience 
of the family is in furtherance of his purpose in 
providing it,’ he is in many jurisdictions held liable 
for the negligence of a member of the family hay- 


by his. brother-in-law negligently 
operating it where, at the time of 
the injury, the brother-in-law was not 


[§§ 836-838 


ders a person under such age con- 
clusively incompetent to drive a mo- 
tor vehicle alone, and renders any 
person permitting him to drive such 
vehicle guilty of negligence as a 
matter.of law. Paschall v. Sharp, 
215 (Alas. 304, - 210) S.387s Rushey. 
McDonnell, 214 Ala. 47, 106 S 175. 

{c] Exceptions in statute.—(1) 
To impose liability upon the owner 
upon the ground that he has per- 
mitted his motor vehicle to be op- 
erated by an infant in violation of the 
statute, it is necessary to negative 
the exceptions in the statute and to 
sustain the averments by proof if 
denied. Doss v. Monticello Electric 
Light, etc., Co.,, 193 Ky. 499, 236 SW 
1046. (2) The owner cannot escape 
liability for his negligence in per- 
mitting his sixteen-year-old son to 
operate his automobile in violation of 
a statute providing that no one under 
eighteen years of age shall operate a 
motor vehicle unless accompanied by 
a duly licensed chauffeur or the own- 
er of the motor vehicle, by reason of 
the fact that there is present in the 
automobile at the time another boy 
also sixteen years of age, who in 
some manner had obtained a license 
to operate a motor vehicle, Schultz 
v. Morrison, 91 Misc, 248, 154 NYS 
257 {aff 172 App. Div. 940, 156 NYS 
1144]. 

{d] Presence of owner.—Under a 
statute permitting the owner to al- 
low his fourteen-year-old daughter 
to drive when he accompanies her, 
it cannot be said as a matter of law 
that he is negligent in allowing her 
to have control of the foot brake, 
clutch, and gas, while he places both 


hands upon the steering wheel. Dun- 
ston v. Greenberger, 205 App. Div. 
778, 200 NYS 426. 

69. Brown v. Green, 29 Del. 449, 


100 A 475; Elmendorf v. Clark, 143 
La. 971,..79 S.557,. LRAI918F 802; 
Freeborn v. Holt, 100 Okl. 50, 227 P 
136; Cirsosky v. Smathers, 128 S. C. 
358, 122 SE 864. 

70. Burrell v. Horchem, 117 Kan. 
Ci Seco zee LUZ Walkers Ved loDpy 
99 Nebr. 794, 157 NW 962, LRA19165 
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71. Hopkins v. Droppers, 191 Wis. 
334, 210 NW 684, 

72. Statutory liability see 
§§ 876-884. 


infra 


865. 
75. Rush v. McDonnell, 214 Ala. 
47, 106 S 175; Gardiner v. Solomon; 
200 Ala. 115, 75. S_ 621, LRA1I917F 
gens Lebau vy. Colas, 51 Que. Super. 


[a] Brother.—If the owner of an 
automobile permits his brother who 
is not competent, has not had the nec- 
essary experience, and is not licensed 
to drive, to habitually use it, he is 
liable, jointly with him and severally, 
for the injury resulting from a col- 
lision caused by the fault of the 


driver. Lebau v. Colas, 51 Que. 
Super, 335. 

Use by incompetent person: 
Generally see supra § 836. 
Child see infra § 843. 

76. Aia.—Parker v. Wilson, 179 


Ala. 361, 60 S 150, 48 LRANS 87. 

232 SW 934, 19 ALR 384. 
Cal.—Spence v. Fisher, 184 Cal. 209, 
Mo.—Bolman vy. Bullene, 

1068: Mast vy. Hirsh, -199 Mo. “A; i, 
Mont.—Clawson v. Schroeder, 63 

Mont, 488, 208 P 924. 

H. 138, 124 A 70. 

Rae ener v. Swackhamer, 226 

Walsh, 206 App. Div. 469, 201 NYS 

482; Roberts v. Schanz, 83 Misc. 139, 

sons Meeks v. Ryan, 18 OhNPNS 

P 200; 142 P 352, LRALILbA, 1130; 

AnnCasl1916A 666. 

Perot,, 273) Pa. 4, 

116 A 542. 

217, 204 SW 296, LRA1918F 293. 
W. Va.—Jones v, Cook, 90 W. Va. 
[a] MTllustrations.—(1) Where de- 

fendant allowed his son-in-law to 

errand, and the son-in-law, after do- 
ing the errand, drove the car on his 
at that time be treated as defend- 
ant’s servant or agent, for whose 
Bolman v. Bullene, (Mo.) 200 SW 
1068. (2) The owner of an automo- 


Ark.—Norton v. Hall, 149 Ark. 428, 
193 P 255, 14 ALR 1083. 
200 SW 
202 SW 275. 
N. H.—Moulton vy. Langley, 81 N. 
444, 123 NE 737; Brenner v. 
144 NYS 824, 
Or.—Smith v. Burns, 71 Or. 133, 135 
Pa.—Markle v. 
Tenn.—King v. Smythe, 140 Tenn. 
710, 111 SE 828. 
drive his motor car on a particular 
own purposes, the son-in-law cannot 
negligence defendant would be liable. 
bile is not liable for injuries inflicted 


using it as the agent or servant of 
the owner and was not engaged upon 
the owner’s business. Rape v. Barker, 
25 Ga. A. 362, 103 SE 171. 

77. Mo.—Bolman vy. Bullene, 200 
SW 1068. 

N. Y.—Brenner v. Walsh, 206 App- 
Div. 469, 201 NYS 482; McCrossen v. 
Moorhead, 205 App. Div. 497, 200 NYS 
581 [app dism 2386 N. Y. 644, 142 NE 
318]; Powers v. Wilson, 203 App. 
Div. 232, 196 NYS 600; Roberts v. 
Schanz, 83 Misc. 139, 144 NYS 824. 
aeons amen. v. Ryan, 18 OhNPNS. 

oO. 

Pa.—Laubach y. Colley, 283 Pa. 366,. 
129 A 88. 

Wis.—Zeidler v. Goelzer, 191 Wis. 
378, 383, 211 NW 140. 

“In brief, in order that the owner 
may be held liable, the operation of 
the machine must be in furtherance 
of his business or of his welfare. 
The term ‘business’ as thus used is: 
not confined in its meaning to an 
undertaking conducted for money 
profit. It may embrace any benefit 
which may inure to him.” Zeidler v- 
Goelzer, supra. 

78. See supra § 16. 

79. Mast v. Hirsh, 199 Mo. A. 1, 
202 SW 275. 

80. Fallon v. Swackhamer, 226 N. 
Y. 444, 123 NE 737. 

{a]| Dlustration.—Where a person 
who is the employee and also the 
brother-in-law of the owner of an 
automobile, while a guest with his: 
mother at the employer’s house, is 
requested by the mother to drive her 
in the car to her home and does so 
with the consent of the employer, the 
employee is, in so doing, pursuing his 
own pleasure or business within the 
above rule. Fallon vy. Swackhamer,, 
2260 NW, We 4445 os IN Bie Fe 

81. Ariz.—Benton y. Regeser, 20 
Ariz. 2738, 179 P 966. 

Colo.—Hutchins vy. Haffner, 63 Colo. 
365, 167 P 966, LRA1918A 1008. 

Conn.—Stickney v. Epstein, 100 
Conn. 170; 128 AT, 

Ga.—Griffin v. Russell, 144 Ga. 275, 
87 SE 10, LRAI916F 216, AnnCas: 
1917D 994; Lacey v. Forehand, 27 Ga. 
A. 344, 108 SE 247. 

Iowa.—Baldwin v. Parsons, 193: 
Iowa 75, 186 NW _ 665; Landry v. 
Oversen, 187 Iowa 284, 174 NW 255; 
Collinson vy. Cutter, 186 Iowa 276, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


MOTOR VEHICLES 


[42° 6.:] 1081 


ing general authority to drive it while the vehicle | is being so used.®? In other jurisdictions, the courts’ 


170 NW 420; Dircks v. Tonne, 183 
Iowa 403, 167 NW 103; Lemke v. 
Ady, 159 NW 1011; Sultzbach vy. 


Smith, 174 Iowa 704, 156 NW 673, 
LRAI916F 228. 

Ky.—Stowe v. Morris, 147 Ky. 386, 
144 SW 52, 39 LRANS 224. 

Minn.—Mogle v. A. W. Scott Co., 
144 Minn, 178, 174 NW 832; Johnson 
vy. Smith, 143 Minn. 350, 173 NW 675; 
Kayser v. Van Nest, 125 Minn. 277, 
146 NW 1091, 51 LRANS 970. 

N. D.—Ulman v. Lindeman, 44 N. D. 
36, 176 NW 25, 10 ALR 1440. 

Or.—Foster v. Farra, 117 Or. 286, 
243 P 778. 

Tenn.—King v. Smythe, 140 Tenn. 
217, 204 SW 296, LRA1918F 298. 

W. Va.—Jones v. Cook, 96 W. Va. 

60, 123 SE 407; Jones v. Cook, 90 W. 
Va. 710, 111 SE 828. 
' “The rule rests on the broad ground 
that every man who prefers to man- 
age his affairs through others, re- 
mains bound to so manage them that 
third persons are not injured by any 
breach of legal duty on the part of 
such others while they are engaged 
upon his affairs and within the scope 
of their authority.’ Stickney v. Ep- 
stein, 100 Conn, 170,179, 1238 A. 1: 


{a] Other statements of basis for 
rule-—(1) “When a_ paterfamilias 
maintains an automobile for. the 


pleasure, use and convenience of his 
family and in pursuance of such pur- 
pose authorizes members of his fam- 
ily to use it for such purpose, he by 
so doing makes such pleasure uses 
his affair, and constitutes members 
of the family so operating the car 
his agents engaged in the prosecution 
of his ‘affairs.’ Stickney v. Epstein, 
1001 Connee 470,79, 123) A, Ae (2 
“Where a father provides an auto- 


mobile for the purpose of furnishing’ 


members of his family with outdoor 
recreation, the use of the car for such 
purposes is within the scope of the 
father’s business, analogously to the 
furnishing of food and clothing or 
ministering to their health.” Foster 
Waearra, 11% Ore 286, 295,243. Po Tiss 
(3) “When the head of a family sup- 
plies an automobile as a _ pleasure 
ear for the use of his family, it can 
be found that he has made it his 
business to furnish entertainment for 
the members of the family, in which 
event he is liable for the negligence 
of any member who is permitted to 
use the car for such member’s own 
personal pleasure, on the ground that 
the latter is using it in the owner’s 
business as his agent.’ Moulton v. 
Langley, 81 N. H. 138, 142, 124 A 70. 
(4) “Where the head of a family has 
purchased or maintains a car for the 
pleasure of his family, he is, under 
the so-called ‘family purpose’ doc- 
trine, held liable for injuries inflicted 
in the negligent operation of the 
ear while it is being used by members 
eof the family for their own pleasure, 
on the theory that it is being used 
for the purpose for which it is kept, 
and that in operating it the member 
of the family is acting as the agent 
or servant of the owner.” Linch v. 
epsom 108 Nebr. 632, 635, 188 NW 


eile 

[b] Criticism of doctrine.—‘“When 
the automobile was new and strange, 
and was regarded with some wonder 
and considerable fear, there was a 
tendency to look upon it as a dan- 
gerous thing, fraught with such pos- 
Sibility for harm that the owner 
should always be held responsible for 
its use. When it commenced to take 
the place of the family horse, this 
view had to be abandoned. The no- 
tion, however, of general liability on 
the part of the owner for use of his 
ear having been planted in the mind, 
it lingered there like a superstition. 
Courts were reluctant to ignore it, 
and as a result, an adaptation of the 
law of master and servant, and prin- 
eipal and agent, was resorted to, to 
explain the liability. If a man pur- 
chased an automobile and allowed his 
wife and his son and his daughter to 


use it, the use was his by virtue of 
representation, whether representa- 
tion existed in fact or not. The de- 
duction was facilitated by employ- 
ment of the fine art of definition— 
putting into the definition of the term 
‘business’ the attributes necessary 
to bolster up liability. So, if 
daughter took her friend riding, she 
might think she was out purely for 
the pleasure of herself and her friend, 
but she was mistaken; she was con- 


ducting father’s ‘business’ as his 
‘agent.’ As this incongruity became 
more and more apparent, a further 


concession was sometimes made. If 
the owner allowed a member of his 
family to use the automobile, he 
might not be liable, but it was ‘pre- 
sumed’ the use was his by represen- 
tation. If son took. his best girl 
riding, prima facie it was father’s 
little outing by proxy, and if an acci- 
dent happened, prima facie father 
was liable. Some courtS were in- 
clined to get rid of the difficulty of 
resting liability on the one existing 
fact—ownership of the car—by de- 
claring that the question of ‘agency’ 
was one for the jury—a_ process 
known in some quarters as ‘passing 
the buck.’ The sooner the courts set- 
tle down and deal on the basis of 
fact and actuality with a _ vehicle 
which has revolutionized the business 
and the pleasure of the civilized 
world, the better it will be, not, only 


for society, but’ for the’ courts.” 
Watkins v. Clark, 103 Kan. 629, 630, 
MTGE 13d 

s2. Ariz.—Benton v. Regeser, 20 
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Colo.—Hutchins v. Haffner, 63 Colo. 
365, 167 P 966, LRA1918A 1008. 

Conn.—Haugh vy. Kirsch, 135 A 568; 
Chouinard v. Wooldridge, 102 Conn. 
66, 127 A 908; Stickney v. Epstein, 
100 Conn, 170, 123 A 1. 

Ga.—Griffin v. Russell, 144 Ga. 275, 
87 SE 10;~LRA1916F 216, AnnCas 
1917D 994; Lacey v. Forehand, 27 Ga. 
A. 344, 108 SH 247. 


Iowa.—Collinson v. Cutter, 186 
Iowa 276, 170 NW 420; Dircks v. 
Tonne, 183 Iowa 4038, 167 NW 108; 


Lemke v. Ady, 159 NW 1011. 

Ky.—Rauckhorst v. Kraut, 216 Ky. 
323, 287 SW 895; Thixton v. Palmer, 
210 Ky. 838, 276 SW 971, 44 ALR 
1379; Sale v. Atkins, 206 Ky. 224, 
267 SW 228; Miller v. Weck, 186 Ky. 
552, 217 SW 904; Stowe.v. Morris, 
Dee Ky. 386, 144 SW 52, 39 LRANS 

Minn.—Payne v. Leininger, 160 
Minn. 75, 199 NW 435; Richardson vy. 
Weiss, 152 Minn. 391, 188 NW 1008; 
Morken vy. St, Pierre, 147 Minn. 106, 
179 NW 681, 180 NW 215; Mogle v. 
A, W. Scott Co., 144 Minn. 173, 174 
NW 8382; Johnson v. Smith, 143 Minn. 
350, 173 NW 675; Kayser v. Van Nest, 
(25er Minnis 210, 7d 46 n INI GO Oas oul 
LRANS 970. 

Nebr.—Linch v. Dobson, 108 Nebr. 
632, 188 NW 227; Stevens v. Luther, 
105 Nebr. 184, 180 NW 87. 

N. M.—Boes vy. Howell, 24 N, M. 
142, 173 P 966, LRA1918F 288. 

N. C.—Watts v. Lefler, 190 N.'C. 
722, 130 SE 630; Wallace v. Squires, 
186 N. C. 339, 119 SEH 569; Robertson 
vy. Aldridge, 185 N. C. 292, 116 SH 
742; Tyree v. Tudor, 181 N. C. 214, 106 
SE 675. 

N. D.—Ulman y. Lindeman, 44 N. D. 
36, 176 NW 25, 10 AUR 1440. 

Or.—Foster v. Farra, 117 Or. 286, 
243 Pi TUS. 

S. C.—Mooney vy. Gilreath, 124 S. 
Cc. 1, 117 SE 186; Davis v. Littlefield, 
97 S. GC. 171, 81 SE 487. ; 

Tenn.—Schwartz v. Johnson, 152 
Tenn. 586, 280 SW 32, 47 ALR 323; 
Lynde v. Browning, 2 Tenn. Civ. A. 
262. 

Wash.—Guignon v. Campbell, 80 
Wash. 543, 141 P 1081; Switzer v. 
Sherwood, 80 Wash. 19, 141 P 181, 
AnnCas1917A 216; Birch v. Aber- 
crombie, 74 Wash. 486, 133 P 1020, 
50 LRANS 59 [reh den 1385 P 821]. 

W. Va.—Ambrose v. Young, 100 W. 


Va. 452, 130 SE 810; Jones v. Cook, 
96 W. Va. 60, 123 SE 407; Aggleson 
v. Kendall, 92 W. Va. 138, 114°SH 454; 
beuae v. Cook, 90 W. Va. 710, 111 SE 

[a] Other statements of the rule. 
—(1) “When a motor-car is main- 
tained by the paterfamilias for the 
general use and convenience of his 
family, he is liable for the negli- 
gence of a member of the family 
having general authority to drive it, 
while the car is being used as a 
family car.” Stickney vy. Epstein, 100 
Conny iO; Ls TAs WAN C2) SA 
father who furnishes an automobile 
for the pleasure and convenience of 
the members of his family makes 
the use of the machine for the above 
purposes his affair or business, and 
that any member of the family driv- 
ing the machine with the father’s 
consent, either express or implied, 
is the father’s agent.” Benton v. 
Regeser, 20 Ariz. 273, 278, 179 P 966. 
(3) “Where one owns and maintains 
an automobile for the comfort, con- 
venience, pleasure, entertainment or 
recreation of his family and entrusts 
its -management to any member 
thereof, who while operating the 
same on a public road negligently 
does injury to a third person, such 
member will be regarded as the agent © 
or servant of the owner, and render 
him’ liable in damages for such in- 


juries.” Aggleson y, Kendall, 92 W. 
Va. 138, 142, 114 SE 454. (4) “The 
substance of the doctrine is that 


when the father or other head of a 
family supplies an automobile for 
the use and pleasure of the family, 
permitting the members thereof to 
use it at will, those members thus 
using the automobile become the 
agents of the head of the family, and: 
that each one using it, even for his 
sole personal pleasure, is carrying 
out the purpose for which the auto- 
mobile is furnished, and is the agent 
or servant of the head of the family, 
so that the latter is liable for in- 
juries resulting from negligence, un- 
der the doctrine of respondeat su- 
perior.’”’ Norton v. Hall, 149 Ark. 428, 
429, 232 SW 934, 19 ALR 384. 

[b] Reasons for rule.—(1) ‘‘The 
father—the owner of the automobile 
and the head of the family has the 
authority to say by whom, when and 
where his automobile shall be driven 
or he can forbid the use altogether. 
With full knowledge of an instrumen- 
tality of this kind, he turns over the 
machine to his family for ‘family 
use.” 1 Wattsay vie efler, 9190. 9N.s CG 
T22)) 725;) 130% SHY 6302 (2) ‘The 
adoption of any rule contrary... 
would, in many instances, deprive the 
injured party of any remedy, owing 
to the usual financial irresponsibil- 
ity of the owner’s wife or child who 
may have been driving the automo- 
bile, at the time of the accident. The 
view taken herein tends to insure 
justice to parties injured by the neg- 
ligence of drivers of automobiles 
without imposing undue _ hardship 
upon the owners; is favored by the 
weight of authority.” Hutchins v. 
Haffner, 63 Colo, 365, 369, 167 P 966, 
LRAI918A 1008. (3) i “If a father 
purchases an automobile for the 
pleasure and entertainment of his 
family, and... gives his adult son, 
who is a member of his family, per- 
mission to use it for pleasure, except 
when needed by the father, it would 
seem perfectly clear that the son is 
in the furtherance of this purpose 
of the father while driving the car 
for his own pleasure. It is immate- 
rial whether this purpose of the 
father be called his business or not. 
The law of agency is not confined to 
business transactions, It is true that 
an automobile is not a dangerous in- 
strumentality so as to make the 
owner liable, as in the case of a wild 
animal loose on the streets; but, as a 
matter of practical justice to those 
who are injured, we cannot close our 
eyes to the fact that an automobile 
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have expressly refused to adopt,’* or have but par- 
tially adopted,** this rule, which has been variously 
termed, the ‘‘family purpose doctrine,’’®® the ‘‘fam- 
ily service rule,’’®° the ‘‘family automobile’’ 
trine,’? or the ‘‘family rule,’’*® and has been the 
subject of much contrariety of judicial opinion.*® 
Liability, under this rule, is not founded upon the 
existence of a family relationship,®® but upon prin- 
ciples of the law of agency or of master and serv- 
ant,®! the rule being a development of the doctrine 
While it has been said 


of respondeat superior.2? 


possesses excessive weight, that it is 
capable of running at a rapid rate 
of speed, and when moving rapidly 
upon the streets of a populous city, 
it is dangerous to life and limb and 
must be operated with care. If an 
instrumentality of this kind is placed 
in the hands of his family by a 
father, for the family’s pleasure, 
comfort, and entertainment, the dic- 
tates of natural justice should re- 
quire that the owner should be re- 
sponsible for its negligent operation, 
because only by doing so, aS a gen- 
eral rule, can substantial justice be 
attained. A judgment for damages 
against an infant daughter or an in- 
fant son, or a son without support 
and without property, who is living 
as a member of the family, would 
be, an empty form. The father,.as 
owner of the automobile and as 
head of the family, can prescribe the 
conditions upon which it may be run 
upon the roads and streets, or he can 
forbid its use altogether. He must 
know the nature of the instrument 
and the probability that its negligent 
operation will produce injury and 
damage to others. We think the 
practical administration of justice 
between the parties is more the duty 
of the court than the preservation 
of some esoteric theory concerning 
the law of principal and agent. Ii 
owners of automobiles are made to 
understand that they will be held 
liable for injury to person and prop- 
erty occasioned by their negligent 
operation by infants or others who 
are financially irresponsible, they 
will doubtless exercise a greater de- 
gree of care in selecting those who 
are permitted to go upon the public 
streets with such dangerous instru- 
mentalities.” King v. Smythe, 140 
Tenn. 217, 225, 204 SW 296. (4) “It 
is not a new graft on the law of 
agency. It is merely applying old 
principles to new conditions. There 
are practical considerations involved 
to which courts can not close their 
eyes. This doctrine puts the finan- 
cial responsibility of the owner be- 
hind the automobile while it is being 
used by a member of the family, 
(who is likely to be financially irre- 
sponsible), in furtherance of the busi- 
ness and purposes for which it is 
maintained.” Jones v. Cook, 90 W. 
Va. 710, 716, 111 SE 828. 

83. Ark.—Johnson v. Newman, 168 
Ark. 836, 271 SW 705; Norton v. Hall, 
149 Ark: 428, 232 Sw 934, 19 ALR 
384 

Kan. —Daily v. Schneider, 118 Kan. 
295, 234 P 951; Thompson v. Kansas 
City RCo 113 Kan. TA, 203016335 
Stafford v. Noble, 105 Kan, 219, 182 P 
650; Watkins v. Clark, 103 Kan. 629, 
176 P 131. 

Me.—Fuller v. Metcalf, 125 Me. 77, 
130 A 875; Pratt v. Ne pea 119 Me. 
203, 110 A’ 353, 10 ALR 1434, 

Md.—Myers’ Vv. an 140 Md. 380, 
116 A 645, 20 ALR 1460. 

Mass.—McGowan v. Longwood, 242 
Mass. 337, 186 NE 72, 23 ALR 617. 

Mo.—Bolman v. Bullene, 200 SW 
1068; Hays v. Hogan, 273 Mo. 1, 200 
SW 286, LRA1918C 715, AnnCas1918E 
L276 Curtis v. Harrison, (A.) 253 SW 
474, 

Mont.—Clawson v. 
Mont, st Sah 208 P 924. 

N. Y.—Van Blaricom v. Dodgson, 


Schroeder, 63 


MOTOR VEHICLES 


doe- 


tions.®® 


220 N. Y. 111, 115 NE 448, LRA1917F 
363; Powers v. Wilson, 203 App. Div. 
232, 196 NYS 600; Kohlmeier v. Allen, 
201 App. Div. 445, 194 NYS 597. 

Oh.—Elliott v. ‘Harding, 107 Oh. St. 
501, 140 NE 338, 36 ALR 1128; Bretz- 
felder v. Demaree, 102 Oh. Sis 105, 
130 NE 505; Elms v. Flick, 100 Oh. St. 
186, 126 NE 66; Littler v. Voigt, (A.) 
153 NE 3811. 

Okl.—Campbell v. Kirkpatrick, 120 
Okl. 57, 249 P 508; Traber v. House, 
112 Okl. 273, 240 ‘p 129; Stumpf Vv. 
Montgomery, 101 Okl. 257, 226 P 65, 
30 ALR 1490. 

Pa.—Kunkle v. Thompson, 67 Pa. 
Super. 37. 

R. I.—Landry v. Richmond, 45 R., I. 
504, 124 A 263, 32 ALR 1500. 

Utah.—McFarlane v. Winter, 47 
Utah 598, 155 P 437, LRA1916D 618. 

Va.—Blair v. Broadwater, 121 Va. 
301, 93 SE 632, LRA1918A 1011. 


Wis.—Zeidler v. Goelzer, 191 Wis. 
378, 211 NW 140; Papke v. Haerle, 
189 Wis. 156, 207 NW 261; Hopkins 


v. Droppers, 184 Wis. 400, 198 NW 
738, 36 ALR 1156; Geffert v. Kayser, 
179 Wis. 571, 192 NW 26; Crossett v. 
Goelzer, 177 Wis. 455, 188 NW 627. 

But see Olberg v. Kroehler, 1 F. 
(2d) 140 (rule partially in effect in 
Wisconsin). 

“Objection to the contrary rule lies 
in the fact that the fundamental 
principles of agency have been 
wholly disregarded. The newness of 
the invention, lack of appreciation of 
the fact that an automobile is not 
inherently dangerous, and that it has 
come to us to supplant other means 
of road transportation, led many 
courts into error.” Clawson . v. 
eS oedal: 63 Mont. 488, 499, 208 P 


84. Gates v. Mader, 316 Ill. 313, 
147 NE 241; Graham v. Page, 300 le 
40, 132 NE’817 [rev 220 Ill. A,°431]; 
Missell_v. TELA ViCS) aS. O07 aN arian ae 348, 
91TA 322, 

85. Norton v. Hall, 149 Ark. 428, 
232. Sw 934, 19 ALR’ 384; Hutchins 
v. Haffner, 63 Colo, 365, 167 P 966, 
LRA1918A 1008; Thompson v. Kan- 
as City -Riy) Co; 7th, Kans ata, 23 ve 


86. Fuller v. Metcalf, 125 Me. 77, 
130 A875. 

87. Morken vy. St. Pierre, vie Minn. 
106, 179 NW 681, 180 NW 215. 

88. Mooney Vv. Canier, 198 Iowa 
251, 197 NW 625. 

89. Ark.—Norton v. Hall, 149 Ark. 
428, 232 SW 934, 19 ALR 384. 

Cal.—Spence v. Fisher, 184 Cal. 
209, 211, 198 P 255, 14 ALR 10838. 

Colo.—Hutchins v. Haffner, 63 Colo. 
365, 167 P 966, LRA1918A 1008. 

Del.—Cannon yv., Bastian, 31 Del. 
5338, 116 A 209. 

Md.—Myers v. ae 140 Md. 380, 

116 A 645, 20 ALR 1 

“The question is ene ‘in regard to 
which there is an irreconcilable con. 
flict in the decisions of the courts 
of last resort of the various states in 
which it has been presented for con- 
sideration.” Spence y. Fisher, supra. 

[a] Well-considered case discuss- 
ing the decisions for and against this 
rule. Myers v. Shipley, 140 Md. 380, 
116 A 645, 20 ALR 1460. 

90. Napier v. Patterson, 198 Iowa 
om 196 NW 738; Jones v. Cook, 96 

W. Va. 60, 123 SE 407. 

“The defendant could not be held 


ere © 


[§§ 838-839 


that under such circumstances the head of the fam- 
ily has made it his ‘‘business’’ 
members of his family,®* it has also been said to 
be immaterial whether the purpose of the head of 
the family is called his business or not,®* since the 
law of agency is not confined to business transac- 


to entertain the 


[§ 839] (b) Vehicles to Which Doctrine Applies. 
Although the doctrine under consideration has been 
applied to cars owned and maintained in a business. 
carried on for profit,9* as a general rule, it will 


liable for the negligent wrong of his 
step-daughter merely because of the 


family relation between them.” 
Jones_v. Cook, 90 W. Va. 710, 714, 
111 SE 828. 

91. Ariz.—Benton v. Regeser, 20 
Ariz. 273, 179 P 966. 

Cal.—Perry v. Simeone, 197 Cal. 


132, 239 P 1056. 
Colo.—Hutchins v. Haffner, 63 Colo. 
365, 167 P 966, LRA1918A 1008. 


Conn.—Stickney y. Epstein, 100 
Conn.) 170;,123,A/1. 
Ilowa.—Napier y. Patterson, 198 


Iowa 257, 196 NW 73. 

Ky.—Sale v. Atkins, 206 Ky. 224, 
267 SW 223; Doss v. Monticello Blec- 
tric Light, ete., Cope 9S) Keys $499 e226 
SW 1046; Stowe v. Morris, 147 Ky. 
386, 144 SW 52, 39 LRANS 224. 

Minn.—Payne v. Leininger, 160 
Minn, 75, 199 NW 435; Mogle v. A. W. 
Scott Co., 144 Minn. 173, 174 NW 832; 
Plasch v. Fass, 144 Minn, 44, 174 NW 
438, 10 ALR 1446. 

Or.—Foster v. Farra, 117 Or. 286, 
298, 243 P 778. 

W. Va.—Ambrose vy. Young, 100 W. 
Va. 452, 130 SE 810; Jones v. Cook, 
96 W. Va. 60, 123 SE 407. 

“Unless the relation of principalk 
and agent exists between the parent 
and child, in the operation of the car, 
the parent is not liable for damages 
resulting from the negligent opera- 
tion of the car by the infant.’ Sale 
eo 206 Ky. 224, 226, 267 SW 


“The ‘family purpose’ doctrine was 
applied in cases of horse-drawn vehi- 
cles, decided before the advent of the 
automobile. It is not an addition to 
the law of agency. It is simply ap- 
plying old principles to new condi- 
tions.” Foster v. Farra, supra. 

92. Chouinard v. Wooldridge, 102 
Conn. 66, 127 A 908; Stickney vy. Ep- 
stein, 100 Gonn. 170, 123 A 1. 

93. Denison v. McNorton, 228 Fed. 
401, 405, 142 CCA 631. 

Basis of family purpose rule. see 
supra notes 81 [a], [b], 82 [bl]. 

94. King v. Smythe, 140 Tenn. 217, 
204 SW 296, LRA1918F 293. 

95. Benton v. Regeser, 20 Ariz. 
273, 279, 179 P 966; King v. Smythe, 
140 Tenn. 217, 204 SW 296, LRA1918F 
293; Jones v. Cook, 90 W. Va. 710, 
715, 111 SE 828. 

“The fact that his agency was not 
a business agency, nor the service 
a remunerative service, has no bear- 
ing upon the question of his father’s 
liability.”” Benton v. Regeser, supra. 

“The doctrine of agency is not con- 
fined to merely commercial business 
transactions, but extends to cases 
where the father maintains an auto- 
mobile for family use, with a general 
authority, expressed or implied, that 
it may be used for the comfort, con- 
venience, pleasure, and entertainment 
or outdoor recreation of members of 
the owner’s family.” Jones v. Cook, 
supra. 

96. Chouinard v. Wooldridge, 102 
Conn, 66, 127 A 908. 

[a] Illustration. — Where defend- 
ant lived in the same household with 
W and her sons and maintained a 
truck, together with several others, 
for the use of the three men, who 
had general authority to drive the 
cars in their business of transporting 
mail and the proceeds of this busi- 
ness were applied to the common use 


ee ee Se ee SS ee ee ee ee ee ee ea eee eS eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


4 §§ 839-840] 

be applied only to vehicles maintained for the gen- | held not to extend to a car which the parent permits 
eral use, pleasure, and convenience of the owner’s 

family.®” For example, it has been held not to apply 

to a vehicle belonging to an automobile dealer and 

kept by him for demonstration and sale,®® or to 

an automobile owned by a corporation,®® or to cases 

wherein an employer permits a favored employee 

to use for his own pleasure a motor vehicle kept 

and ordinarily used in carrying on the employer’s 

However, the doctrine will apply where > 
a vehicle used in the business of the owner is, where 

not in such use, devoted to the uses of his family,’ 

as where a car is owned by a physician and used by 

‘him in making professional calls and for the pleas- 


business.? 


ure of his family.® 
Possession and control. 


and support of the family group, de- 
fendant would be liable for W’s neg- 
ligence while operating the truck 
within his general authority in the 
course of the business for which it 
was maintained; and this rule ap- 
plies, although W testifies that, at 
the time of the accident, he was driv- 
ing the truck in the course of his 
employment by L, who was not a 
member of the household, to carry 
mail in the performance of L’s con- 
tract with the government, since, 
upon the evidence, the jury were free 
to conclude that W was not L’s serv- 
ant, but merely an 
contractor, and that the truck was 
owned by defendant and used for the 
very purpose for which she main- 
tained it and in which both she and 
W were financially interested. Chou- 
inard v. Wooldridge, 102 Conn. 66, 127 
A 908. 

97. Ariz.—Johnston vy. Hare, 246 P 
546. 
Ky.—Doss v. Monticello Electric 
Light, ete., Co., 193 Ky. 499, 236 SW 
1046: Holland v. Goode, 188 Ky. 525, 
222 SW 950. 

Minn.—Morken v. St. Pierre, 147 
Minn. 106, 179 NW 681, 180 NW 215. 

Miss.—Woods v. Clements, 113 
Miss. 720, 74 S 422, LRA1917B 357. 


N. G.—Bilyeu v. Beck, 178 N, C: 


481, 100 SE 891. 

Or.—Foster v. Farra, 117 Or. 286, 
243 P 778. 

S. C.—Mooney v. Gilreath, 124 S. C. 
1, 117 SE 186. 

W. Va.—Ritter v. Hicks, 102 W. Va. 
541, 135 SE 601. 

[a] Illustration.—The mere fact 
that an automobile owned by an elec- 
tric light company is sometimes 
driven by the general manager’s in- 
fant son will not support a recovery 
against the father for the son’s neg- 
ligence under the “family purpose 
doctrine.” Doss v. Monticello Elec- 
tric Light, etce., Co, 193 Ky. 499, 236 
Sw 1046. 2 

{[b] Driving to school.—A minor 
son’s use of the automobile in driving 
to ‘school with father’s permission 
may well be considered a family use 
of the car. Foster v. Farra, 117 Or. 
286, 243 P 778. 

[ec] Character of car held question 


for jury.—Johnson v. Schuler, 152 
Minn. 137, 188 NW 271. 
98. Ritter v. Hicks, 102 W. Va. 


541, 135 SK 601. 

99. Keller v. Federal Bob Brannon 
Truck Co., 151 Tenn. 427, 269 SW 914. 

1. Menton v. L. Patterson Mercan- 
tile Co., 145 Minn. 310, 176 NW 991; 
Mogle v. A. W. Scott Co., 144 Minn. 
173, 174 NW 832; Ritter v. Hicks, 102 
WwW. Va. 541, 185 SE 601. 

[a] Reason for rule.— ‘The re- 
quest is put upon the ground that, 
through the medium of automobiles, 
employers may properly | provide 
“fresh air and pleasures, during their 
Jeisure hours, as necessaries for their 
laboring men,’ and that in so doing 
they occupy the same position as 
the head of a family in similarly 
providing his’ wife and children with 
pleasures of that sort. If we were 


independent | 
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his adult daughter to borrow, but of which he has 
never had. possession or control.4 

Community or separate property. The rule ap- 
ples to a motor vehicle owned by a matrimonial 
community of husband and wife,® or to a vehicle 
owned by a married woman as her separate property 
which is with her consent used as a family car.® 

[§ 840] (c) Persons to Whose Act Doctrine Ap- 
plies. The ‘‘family purpose doctrine’’ applies only 
to the acts of members of the family for whose 
use the vehicle is furnished,‘ and who are permitted 
by the owner to’ use it.® 
tions, it has been applied to the acts of an adult 


Subject to these considera- 


child,® or of a minor child, and to the acts of the 


The doctrine has been 


to hold as requested, it would tend 
to put an end to the praiseworthy 
custom of many employers who per- 
mit faithful employees to use occa- 
Sionally, for their personal enjoy- 
ment, automobiles kept and ordinarily 
used in carrying on the employer’s 
business. If this cannot be done, 
without subjecting the employer to 
liability for damages if his employee 
is negligent in operating the auto- 
mobile, few employers will continue 
to follow the custom.” Mogle v. A. 
W. Scott Co., 144 Minn, 178, 176, 174 
NW 832. 

[b] Rule applied to use of car by 
adult son, an employee of father. 
Ritter v. Hicks, 102 W. Va. 541, 135 
SE 601. 

2. U.S.—Denison v. McNorton, 228 
Fed. 401, 142 CCA 6381. 


Conn.—Stickney vy. Epstein, 100 
Conn. 170, 123 A 1. 
Tll.—Gates v. Mader, 316 Ill. 313, 


147 NE 241. 

Minn,—Johnson v. Smith, 143 Minn. 
350, 173 NW 675; Johnson v. Evans, 
141 Minn. 356, 170 NW 220, 2 ALR 
891 


Tenn.—King v. Smythe, 140 Tenn. 
217, 204 SW 296, LRAI918F 293. 

“The fact that the car was used 
during business hours for business 
purposes would not alter the rule 
otherwise applicable to a use (out of 
business hours, including Sundays), 
for the enjoyment and recreation of 
the family.’ Denison v. McNorton, 
228 Fed. 401, 405, 142 CCA 631. 

3. Gates v. Mader, 316 Ill. 3138, 147 
NE 241; King v. Smythe, 140 Tenn. 
217, 204 SW 296, LRAI1918F 293. 

4 Emanuelson v. Johnson, 148 
Minn. 417, 182 NW 521. 

5. Switzer v. Sherwood, 80 Wash. 
19,141 P 181, AnnCasi917A 216. 

6. Guignon y. Campbell, 80 Wash. 
543, 141 P 1031. 

7. Del.—Cannon y. Bastian, 31 Del. 
583, J16 A 209. 

Iowa.—Mooney v. Canier, 198 Iowa 
251, 197 NW 625. 

Nev.—Jones y. Golick, 46 Nev, 10, 
206 P 679. : 

Or=—Smith- vy. ,burns;, 1) Or, 133; 
135 P 200, 142 P 352, LRA1915A 1130, 
AnnCas1916A 666. 

Wash.—Warren v. Norguard, 103 
Wash. 284, 174 P 7. “ 

[a] For example (1) the family 
ear doctrine does not apply merely 
because it appears that the person 
driving the car at the time of the 
accident is a son of the owner where 
it is not shown that he was, at the 
time of the accident, a member of 
the owner’s family. Ritter v. Hicks, 
102 W. Va. 541, 135 SE 601. (2) 
Where defendant’s adult son, who did 
not live at the family home, went to 
defendant’s residence and took out 
his automobile and drove it for his 
own pleasure, the fact that during 
the course of his drive he took into 
the car aS a passenger another son 
of defendant, who was a minor and 
lived at the family home and was 
driving him to the family home, did 
not render defendant liable for negli- 
gence of the driver. Warren vy. Nor- 


guard, 103 Wash. 284, 174 P 7. 

8. Olberg v. Kroehler, 1 F. (2d) 
140; Sale v. Atkins, 206 Ky. 224, 267 
SW 223; Plasch v. Fass, 144 Minn. 
44, 174 NW 438, 10 ALR 1446; Smith 
v. Burns, 71 Or. 133, 185 P 200, 142 P 
ope LRA1915A 1130, AnnCasi916A 


“The liability of the owner of an 
automobile, kept for family pur- 
poses, for injuries resulting from its 
negligent operation when used by a 
member of his family, has gradually 
been extended. ... The doctrine has 
developed step by step until it has 
now reached a stage where this court 
holds that when the head of a family 
makes it his business to furnish an 
automobile to provide recreation and 
pleasure for the members of the fam- 
ily, he is responsible for its negligent 
use by any one of the family having 
his permission to drive it.” “Richard- 
son v. Weiss, 152 Minn. 391, 394, 188 
NW 1008. 

Sufficiency of permission or con- 
sent see infra § 842. 

9. Olberg v. Kroehler, 1 F, (2d) 
140; Gates v. Mader, 316 Till, 313, 
147 NE 241; Linch yv. Dobson, 108 
Nebr. 632, 188 NW 227. ; 

[a] Son living away from home.— 
(1) The ‘family car doctrine’ has 
been applied to a son twenty-four 
years old, employed and living away 
from home, and visiting his parents 
about once a week. Gates v. Mader, 
316 Ill. 313, 147 NE 241. (2) On the 
other hand, it has been held inappli- 
cable to an adult son who had not 
lived at home for several years. 
Warren v. Norguard, 103 Wash. 284, 
dA bel Bt 

[b] Where a son lives at home 
with his parents, is supported there, 
and is subject to parental control as 
a member of the family, the fact that 
he is over twenty-one years of age 
does not’ alter the rule that.a father, 
furnishing an automobile for the 
pleasure of his family, is liable for 
negligence of a son while driving it 
for his own pleasure. Linch y. Dob- 
son, 108 Nebr. 632, 188 NW 227. 

10. U. S—Denison v. MecNorton, 
228 Fed. 401, 142 CCA 681. 

Ariz.—Benton v. Regeser, 20 Ariz. 
Dio) liom Om 

Ga.—Griffin v. Russell, 144 Ga. 275, 
87 SE 10, LRA1916F 216, AnnCas 


1917D 994. 
Ill—Graham v. Page, 300 Ill. 40, 


132 NE 817 [rev 220 Ill. A. 431]. 
Iowa.—Baldwin vy. Parsons, 193 
Iowa 75, 186 NW. 665; Landry v. 


Oversen, 187 Iowa 284, 174 NW 255; 
Collinson v. Cutter, 186 Iowa 276, 
170 NW 420; Dircks v. Tonne, 183 
Iowa 403, 167 NW 103; Lemke v. 
Ady, 159 NW 1011. 

Iky.—Miller v. Weck, 186 Ky. 552, 
217 SW 904. 

Minn.—Johnson v. Smith, 143 Minn. 
350, 173 NW 675; Kayser v. Van 
Nest, 125 Minn. 277, 146 NW 1091, 
51 LRANS 970. 

N. M.—Boes. v. Howell, 24 N. M. 
142, 173 P 966, LRA1918F 288. 

N. C.—Robertson v. Aldridge, 185 
N. C, 292, 116 SE 742. 
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wife,! or husband,!? or father’® of the owner. On 
the other hand, it has been held not to apply to the 
acts of a brother-in-law, although he resides in the 
same house with the owner, and shares the family 
expenses,'* or to the acts of an adult stepson, al- 
though living at the owner’s home, or of a cousin 
who pays his own living expenses and lives in a 
different house.1®° So the ‘‘family car doctrine’’ is 
held inapplicable to the use of the car by a stepson 
and his wife for their private purposes, where the 
stepson and his wife are not members of the owner’s 
family. 

Permission by member of family to operate. The 
mere fact that the person authorized to operate the 
motor vehicle permits another to operate it tem- 
porarily, it has been held, does not absolve the 
owner from responsibility.t® So the ‘‘family car 
doctrine’? has been extended to impose liability 
upon the owner for the negligent operation of his 
motor vehicle when used for the business or pleas- 
ure of the family.when driven by a stranger with 
the knowledge and consent of his wife, who, with 
the knowledge and consent of the owner together 
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with his children, are then riding in the vehicle.1® 
But the rule cannot be extended to the act of one 
driving under the direction and control of a minor 
daughter, and holding no relation to the owner,?® 
nor to a case where without permission a minor 
daughter of the owner takes the car in the absence 
of the parent and turns it over to a stranger, who 
operates it in the absence of the daughter so negli- 
gently as to cause injury to others.?+ 

[§ 841] (d) Uses to Which Doctrine Applies. 
While the courts agree that the doctrine under con- 
sideration is applicable only where, at the time of 
the injury complained of, the vehicle occasioning 
it was being operated for a family purpose,?? they 
are not in accord as to what will constitute such a 
purpose.” In the jurisdictions which apply the 
‘‘family purpose doctrine’’ to its fullest extent, it 
is held to impose liability upon the father or head 
of the family who has supplied the vehicle, not- 
withstanding it is being used at the time of the 
injury by a member of the family exclusively for 
his own individual use or pleasure.?* Other juris- 
dictions, however, have not carried the ‘‘family 


W. Va.—Agegleson v. Kendall, 92 
W. Va. 1388, 114 SH 454. 

{a] Stepdaughter. — Where the 
owner allows his stepdaughter, who 
is a member of his family, to drive 
an automobile maintained by him for 
the comfort, convenience, pleasure, 
entertainment, and recreation of his 
family, whereby she negligently in- 
jures the property of a third party, 
he is liable, the stepdaughter, under 
the circumstances, being regarded as 
the agent or servant of the owner. 
Jones v. Cook, 96 W. Va. 60, 123 SE 
407; Jones v. Cook, 90 W. Va. 710, 711 

8 


SE 828. i 
11. Stickney v. Epstein, 100 Conn. 
dO Med eA wll laschw sass, 44 


Minn. 44, 47, 174 NW 438, 10 ALR 

1446; Ulman y, Lindeman, 44 N. D. 

36, 176 NW 25, 10 ALR 1440; Van- 

nett v. Cole, 41 N. D. 260, 170 NW 

668; Lynde v. Browning, 2 Tenn. Civ. 
26 


A. 2. 

‘No distinction can well be drawn 
between different members of the 
family in such cases. The rule of 
liability should apply equally for the 
negligence of the wife as for the 
negligence of the son or daughter. 
Plasch v. Fass, supra. 

[a] A statute which declares the 
husband is not liable for the torts 
of his wife does not preclude him 
from responsibility under the “fam- 
ily car doctrine.” Plasch v. Fass, 144 
Minn. 44, 174 NW 4388, 10 ALR 1446. 

12. Venghis v. Nathanson, 101 N. 
Fae ws, hea ARTS. ; 

13. Turner v. Gackle, 168 Minn. 
514, 209 NW 626. ~ 


14. Jones v. Golick, 46 Nev. 10, 
206 P 679. ‘ 
[a] For example, where K and his 


family lived with his mother-in-law 
and brother-in-law, sharing the house- 
hold expenses but not supporting 
them, and K loaned his automobile 
to his brother-in-law, who damaged 
another automobile in a _ collision, 
there was no liability on the part 
of K, the brother-in-law not being a 
member of the “family” of K, since a 
‘family’ must have a head upon 
whom its other members are wholly 
or partially dependent. Jones vy. Go- 
lick, 46 Nev. 10, 206 P 679. 

15. Mooney v. Canier, 198 Iowa 
251, 197 NW 625. 


16. Johnston y. Hare, (Ariz.) 246 
P 546. 

17, Smith v. Burns, 71 Or. 133; 
135 P 200, 142 -P 352, LRAI915A 


nnCasl1916A 666. 
aot Athixton v. Palmer, 210 Ky. 838, 
276 SW 971, 44 ALR 1379; Kayser v. 
Van Nest, 125 Minn. 277, 146 NW 
1091, 51 LRANS 970. 


[a] Bule applied. — Where the 
mother had iallowed her son the use 
of an automobile to take a friend 
and two girls riding, she would be 
responsible for injuries resulting 
from the negligence of the friend, 
whom the son had permitted to drive 
while he rode in the back seat. 
Thixton v. Palmer, 210 Ky. 838, 276 
SW 971, 44 ALR 1379. 

19. Ulman v, Lindeman, 44 N. D. 
36, 176 NW 25, 10 ALR 1440. 

20. Schumer yv, Register, 12 Ga. 
A. 743, 78 SE 731. 

21. Wilde v. Pearson, 140 Minn. 
394, 168 NW 582. 

22. Del.—Cannon vy, 31 
Del. 533, 116 A 209. 

Ky.—Rauckhorst y. Kraut, 216 Ky. 
323, 287 SW 895. 

Minn.—Payne v. Leininger, 160 
Minn. 75, 199 NW 435. 

N. H.—Moulton vy. Langley, 81 N. 
H, 138, 124 A 70, 

Or.—Smith v. Burns, 71 Or. 1338, 
135 P 200, 142 P 352, LRA1915A 1130, 
AnnCasl916A 666. 


[a] For example, the use of a 
car by a son nearly twenty-one yvears 


Bastian, 


) of age who is not a member of the 


father’s household but is engaged in 
business in a distant place, for pur- 
poses solely in connection with his 
employer’s business, cannot be held 
such a use as is within the “family 
purpose doctrine.” Cannon vy. Bas- 
tian, 31 Del, 533,535, 116° A 209, 

23. Cannon v. Bastian, supra. 

“The real question seems to be, 
what is meant by the term ‘use or 
pleasure of the family’? And par- 
ticularly what is meant by ‘family’? 
Some courts have held that it ex- 
tends to the use of the car by any 
member of the family for his own 
personal pleasure, and others restrict 
its use to the pleasure of the family 
as such.” Cannon v. Bastian, supra. 

24. Colo.—Hutchins v. Haffner, 63 
Colo. 365, 167 P 966, LRA1918A 1008. 

Conn.—Stickney vy. Epstein, 100 
Conn. 170, 123 A 1. 

Ga.— Griffin v. Russell, 144 Ga. 275, 
87 SE 10, LRA1916F 216, AnnCas 
1917D 994. ’ 

Ky.—Thixton v. Palmer, 210 Ky. 
838, 276 SW 971, 44 ALR 1379; Mil- 
ler v. Weck, 186 Ky. 552, 217 SW 
904, 

Minn.—Jaffa v. Libman, 153 Minn. 
557, 190 NW 894; Richardson vy. 
Weiss, 152 Minn. 391, 188 NW 1008; 
Johnson v. Smith, 143 Minn. 350. 
173 NW 675; Johnson v. Evans, 141 
Minn. 356, 170 NW 220, 2 ALR 891. 

Nebr.—Linch y. Dobson, 108 Nebr. 
632, 188 NW 227. 


N. C.—Watts v. Lefler, 190 N. CG. 
722, 130 SE 6380; Robertson vy. Al- 
dridge, 185 N. C. 292, 116 SE 742; 
Aen? v. Tudor, 181 N. C. 214, 106 SE 

Or.—_Foster v. Farra, 117 Or. 286, 
243 P 778. 

S. C.—Mooney vy. Gilreath, 124 8. G 
1, 117 SE 186; Davis y. Littlefield, 
97 S. C. 171, 81 SE 487. 

Tenn.—King v. Smythe, 140 Tenn. 
217, 204 SW 296, LRA1918F 293. 

Tex.—Cohen vy. Hill, (Civ..A.) 286 


SW 661. 
Wash,—Allison y. Bartelt, 121 
Wash. 418, 209 P 863; Switzer v. 


Sherwood, 80 Wash. 19, 24, 141 P 181, 
AnnCas1917A 216; Birch vy. Aber- 
crombie; 74 Wash. 486, 133 P 1020, 
50 LRANS 59 [reh den 135 P 821]. 

W. Va.—Ambrose y. Young, 100 W. 
Va. 452, 130 SE 810; Jones v. Cook, 
96 W. Va. 60, 123 SE 407; Jones v. 
Cook, 90 W. Va. 710, 111 SE 828. 

“The owner of an automobile pur- 
chased for the use of his family is 
liable to third persons for injuries 
sustained through its negligent driv- 
ing by any member of the family of 
the owner who has permission from 
him to drive it, whether it is driven 
on the immediate business of the 
owner or for the pleasure of the 
person driving it.” Switzer v. Sher- 
wood, supra. 

“Where the car is kept for the use 
and pleasure of the family, and one 
member of the family is using it for 
his individual pleasure, or for one 
of the family purposes for which it 
is kept, it comes strictly within the 
reason of the rule that, in such use, 
the member of the family is acting 
as the agent, in furthering the pur- 
poses of the owner, as truly as 
though other members of the family 
were in the car with him, and that 
the owner can be held responsible for ‘ 
damages resulting from the negli- 
gent Operation of the car while so 
used.” Linch v. Dobson, 108 Nebr. 
632,.637. 188 NW 227. 

{al Wife.—Hutchins 
63 Colo. 365, 167 P 966, LRA1918A 
1008; Stickney v. Epstein, 100 Conn. 
170, 123 A 1: Cohen vy, Hill, (Tex. 
Civ. A.) 286 SW 661. 

{[b] Adult son.—Linch vy. Dobson, 
108 Nebr. 632, 188 NW 227; King v. 
Smythe, 140 Tenn. 217, 204 SW 296, 
LRA1918F 293. But see Rauckhorst 
v. Kraut, 216 Ky. 323, 287 SW 895 
(where an adult son of the owner of 
an automobile, who lives with his 
parents and pays board, uses the 
parent’s car for the purpose of going 
to and from his own work, this is 


v. Haffner, 


——$———— eee : . : 5 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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purpose doctrine’’ to this extent,?> and where the | where it is expressly repudiated,?” the courts have 


“‘family purpose doctrine’’ is not 


not a family purpose rendering the 
owner liable for negligence of the 
son while the car is being so 
operated). 

[ec] . Minor son.—Thixton v. ‘Palm- 
er, 210 Ky. 838, 276 SW 971, 44 ALR 
1379; Miller v. Weck, 186 Ky. 552, 
217 SW 904; Johnson v. Smith, 143 
Minn. 350, 1783 NW 675; Johnson v. 
Evans, 141 Minn. 356, 170 NW 220, 
2 ALR 891; Jensen v. Fischer, 134 
Minn, 366, 159 NW 827; Robertson v. 
Aldridge, 185 N. C. 292, 116 SE 742; 
Tyree v. Tudor, 181 N. C. 214, 106 SE 
G15; Koster vi. Karra, 117 Or. 286, 
243 P 778; Mooney v. Gilreath, 124 
S. C. 1, 117 SE 186; Davis v. Little- 
HELA OT SCs Liesl Shy 87 ATE 
son v. Bartelt, 121 Wash. 418, 209 P 
863; Ambrose v. Young, 100 WwW. Va. 
452, 130 SE 810. But see Dougherty 
v. Woodward, 21 -Ga. A. 427, 94 SE 
636 (where father was held not lia- 
ble where son twenty years of age 
in naval service of United States, 
at home on vacation, was uSing car 
on an errand of his own, although 
accompanied by his mother at his 
request). 

[d] Daughter.—Switzer v. Sher- 
wood, 80 Wash. 19, 141 P 181, AnnCas 
1917A 216; Birch v. Abercrombie, 
74 Wash. 486, 133 P 1020, 50 LRANS 
59 [reh den 135 P 821]. 

[e] Minor stepdaughter. — Jones 
v. Cook, 96 W. Va. 60, 123 SE 407; 
Jones .v. -Cook,. 90, W... Va..-710, 111 


SE 828 

Arkin v. Page, 287 Ill. 420, 123 
NE 30, 5 ALR .216; Minasian  v. 
Pott, 217 Lil, cA 3 (act of, wife); 
Smith v. Weaver, 73 Ind. A. 350, 124 
NE 503 (husband); Missell v. Hayes, 
86 N. J. L. 348, 91 A 322. But see 
Beesley v. Goldstein, 239 Ill. A. 221 
(minor daughter taking fiancé and 
his sister for ride held to be using 
ear for purpose for which main- 
tained); Hinkle v. Gall, 238 Ill. A. 512 
(parent liable where car was used 
by minor son for his own pleasure); 
Toms» Vee ietterer,< 237 ily WAL esd 
(mother liable where minor son was 
using her car for his own pleas- 
ure). Contra Cloyes v. Plaatje, 231 
Ill. A, 183 (minor son); Smith v. 
Tappen, 208 Ill. A. 433 (minor son). 

[a] For example, it has been held 
that a father is liable for his son’s 
negligence in operating the family 
automobile where at the time of the 
accident the son was driving and the 
father’s wife and daughter were in 
the automobile and the automobile 
was being used on the father’s busi- 
ness to furnish recreation for mem- 
bers of his family; but that he would 
not be liable where the son was 
using the automobile entirely for his 
own business or pleasure and had 
merely invited his mother and sister 
to accompany him as his guests. 
Missell v. Hayes, 86 N. J. L. 348, 91 
A 322, 

[b] Held not family purpose.—<Act 
of twenty-year-old son in driving 
alone to a school to see whether he 
could register as a student without 
the knowledge of his father and with 
the intention to pay his. own tuition. 
Arkin v. Page, 287 Ill. 420, 123 NE 
30, 5 ALR 216. 

[c] Car owned by a brother.— 
Where an unmarried son living with 
his parents and a younger brother 
purchases a car aS a pleasure car 
for the benefit of himself and the 
family, and the brother has his gen- 
eral permission to use the car when- 
ever he wants to, the owner of the 
car is not liable for the younger 
brother’s negligence in driving the 
car where at the time he is driving 
it for his own pleasure and not on 
any business for the owner. Hall v. 
Scott, 231 Ill. A, 494. 

26. Ala.—Gardiner v. Solomon, 200 
Ala. 115, 75 S 621, LRA1917F 380; 
Parker v. Wilson, 179 Ala. 361, 60 s 
150, 483 LRANS 87. See Erlich v. 


recognized,?* or 


Heis, 193 Ala. 669, 69 S 530 (where 
the court said that if the child was 
going solely and entirely for his own 
benefit, the liability of the father 
would be questionable, although he 
was accompanied by his mother). 

Cal.—Perry v. Simeone, 197 Cal. 
132, 239 P 1056; Ransford v, Ains- 
worth, 196 Cal.:279, 237 P 747; Ide- 
moto v. Scheidecker, 193 Cal. 653, 
226 P 922; Spence v. ‘Fisher, 184 Cal. 
209, 198 P 255, 14 ALR 1083 [overr 
Crittenden v. Murphy, 36 Cal, A. 803, 
173 P 595; McWhirter v. Fuller, 35 
Cal. A. 288, 170 P 417]; Grillich v. 
Weinshenk, 64 Cal. A, 474, 222 P 160; 
Sanfiilippo v. Lesser, 59 Cal. A. 86, 
210 P 44; Hill v. Jacquemart, 55 Cal. 
A. 498, 203 P 1021, 

Ind.—Smith v. Weaver, 73 Ind. A. 
350, 124 NE 503. 

Iowa.—Rowland v. Spalti, 
208, 194 NW 90. 

La.—Durel v. Flach, 1 La. A. 758. 

Mich.—Johnston v. Cornelius, 193 
Mich. 115, 159 NW 318; Loehr v. 
Abell, 174 Mich. 590, 140 NW 926. 

Mont.—Clawson vy. Schroeder, 63 
Mont. 488, 208 P 924 [mod so far as 
in conflict Lewis v. Steele, 52 Mont. 
S00 ==£5,7. Pb Toys 

N. J.—Doran v. Thomsen, 76 N. J. 
Le 754,074 “A 296,-131 AmSR, 677-19 
LRANS 335. 

R. I.—Landry v. Richmond, 45 R. I. 
504, 124 A 263, 32 ALR 1500. 

Utah.—McFarlane v. Winters, 47 
Utah 598, 155 P 437, LRA1916D 618. 

Va.—Blair v. Broadwater, 121 Va. 
301, 93 SE 632, .LRA1918A (1011; 
ae v. Meador, 119 Va. 429, 89 SE 

27. Kan.— Thompson v. Kansas 
City R. Co. 138: Kaniet4, 213 Ps63s3s 
aie v. Clark, 103 Kan. 629, 176 P 
131 


Me.—Pratt v. Cloutier, 119 Me. 203, 
110 A 353, 10 ALR 1434; Farnum v. 
Clifford, 118 Me. 145, 106 A 344. 

Md.—Hynes v. Wilson, 147 Md. 360, 
128 A 70; Myers v. Shipley, 140 Md. 
380, 116 A 645, 20 ALR 1460; White- 
lock vy. Dennis, 139 Md. 557, 116 A 68. 

Mass.—Haskell _ v. Albiani, 245 
Mass. 233, 139 NE 516; McGowan v. 
Longwood, 242 Mass. 337, 1386 NE 72, 
23 ALR 617. 

Mo.—Mount v. Naert, 253 SW 966; 
Bolman v. Bullene, 200 SW _ 1068; 
Hays v. Hogan, 273 Mo. 1, 200 SW 
286, LRA1918C 715, AnnCasi1918E 
1127 [overr Marshall v. Taylor, 168 
Mo. A. 240, 153 SW 527; Daily v. Max- 
well, 152 Mo. A. 415, 133 SW 351]; 
Buskie v. Januchowsky, (A.) 218 SW 
696; Mayes v. Fields, (A.) 217 SW 
589: Bright v. Thacher, 202 Mo, A. 
301, 215 SW 788; Mast v. Hirsh, 199 
Mo. A. 1, 202 SW 275. 

N. Y.-Van Blaricom v. Dodgson, 
220 N. Y. 111, 115 NE 443, LRA1917F 
363; Powers v. Wilson, 203 App. Div. 
220% 196 NYS 600; Johnstone v. 
Stroock, 201 NYS 705; Smith v. Hig- 
gins, 185 NYS 832. 

Oh.—Elliott v. Harding, 107 Oh. St. 
501, 140 NE 338, 36 ALR 1128; Elms 
Vv. Flick, 100 Oh. St. 186, 126 NE 66; 
Littler v. Voigt, (A.) 153 NE 311. 

Okl.—Stumpf v. Montgomery, 101 
Okl. 257, 226 P 65, 30 ALR 1490; 
McCullough vy. Harshman, 99 Okl. 262, 
226 P 555. 

Pa.—Calmann v. Sperry, 276 Pa. 
273, 119 A 915; Markle v. Perot, 273 
Pa. 4, 116 A 542; Kunkle v. Thomp- 
son;’67'PRa. Super. .87: (Conestoga 
Tract: Co. v; Haldy,.22)\\Pa.) Dist.,; 124: 
But see Ruskovic v. Linder, 29 Pa. 
Dist. 397 (where the owner of an 
automobile which he kept fer the 
pleasure and convenience of his fam- 
ily and himself was held liable for 
the negligence of his married daugh- 
ter, who with her husband lived with 
him, occupying rooms in which they 
did light housekeeping, where it ap- 
peared that the daughter used the 
car whenever she pleased aS a mem- 
ber of the family). 

R. I.—Landry v. Richmond, 45 R. 


196 Iowa 


refused to impose lability upon the owner for the 


I. 504, 124 A 268, 32 ALR 1500. 

Wis.—Zeidler v. Goelzer, 191 Wis. 
378, 211 NW 140; Papke v. Haerle, 
189 Wis. 156, 207 NW 261; Hopkins 
Vv. Droppers, 184 Wis. 400, 198 NW 
738, 36 ALR 1156; Geffert v. Kayser, 
179 Wis. Dal, 192 NW 26. 

“The liability in each case must 
be determined according to whether 
the driver was about the owner’s 
business at the time the accident oc- 
curred, and it cannot be said that 
there is any liability resting upon a 
parent who has furnished the car for 
the use of a child when the car is 
being driven at the time of the acci- 
dent by the child for her own pleas- 
ure and not connected with any busi- 
ness of the father. It is stretching 
the law too much to say that the 
operation of the car under these cir- 
cumstances is on business of the 
father.” Stumpf v. Montgomery, 101 
Okl. 257, 263, 226 P 65, 30 ALR 1490. 

[a] Criticism of contrary doctrine. 
—(1) ‘The line of cases holding a 


husband or father liable for the neg- 


ligence of the wife or child in using 
the car exclusively for the operator’s 
own purposes are opposed to the most 
elementary principles of the law of 
master and servant. Until automo- 
biles became so numerous no one 
ever suggested that the relation of 
master and servant could exist at a 
given time between A and B so as to 
fix liability upon A for the negligent 
act of B unless B at the time was 
engaged in doing some act for A. 
There is a vast distinction between 
the class of cases which we are con- 
sidering and those in which it appears 
that another member of the family 
was riding in the car at the time of 
the accident, in which case it is 
usually a question of fact whether 
the wife or child operating the car 
was doing so exclusively for the op- 
erator’s own purposes or whether the 
operator in driving the car was not, 
in addition to attending to his own 
affairs, also doing an act for the head 
of the family.” Landry v. Richmond, 
45 R. 1.°504,°50%, 124 Av 263,532 ALR 
1500. (2) “It would be farfetched to 
hold that a father should become 
liable as principal every time he per- 
mitted a capable child to use for his 
personal convenience some article pri- 
marily kept for family use. That 
certainly would introduce into the 
family relationship a new rule of 
conduct which, so far aS we _ are 
aware, has never been applied to 
other articles than an automobile. 
We have never heard it argued that 
a man who kept for family use a 
horse or wagon or boat or set of golf 
sticks had so embarked upon the oc- 
cupation and business of -furnishing 
pleasure to the members of his fam- 
ily, that if some time he permitted 
one of them to use one of those 
articles for his personal enjoyment, 
the latter was engaged in carrying 
out not his own purposes, but, as 
agent, the business of his father. It 
seems to us that the present theory 
is largely due to the thought that 
because an automobile may be more 
dangerous when carelessly used than 
any of the other articles mentioned, 
there ought to be a larger liability 
upon the part of the owner, and, to 
this end, an extension of the doctrine 
of principal and agent in order prop- 
erly to safeguard its use.... This 
kind of argument, as it appears to us, 
discloses the novelty and weakness 
of the proposition which is being 
urged upon us. It seems to disclose 
the idea, as an essential part of the 
argument, that because an automobile 
is different than a horse or boat, some 
advanced rules ought to be applied to 
its use. But the rules of principal 
and agent are not thus to be formu- 
lated. They are believed to be con- 
stant and not variable in response to 
the supposed exigencies of some par- 
ticular situation. The question 
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acts of a member of his family where the member 
of the family is using the vehicle solely for his 
individual purposes. In some jurisdictions, although 
the courts have refused to impose liability upon the 
head of the family where the car is being used by 
a member of the family solely for his own purpose 
or pleasure,** they have applied the ‘‘family pur- 
pose doctrine’’ where the car is being used for which 
is more clearly a family purpose,?® or where the 
vehicle is being used in a venture in which the 
father is interested or owes a duty;°° and it should 
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follow the family purpose rule,?! it is recognized 
that the cireumstances may be such that the mem- 
ber of the family who is operating the vehicle may 
be doing so for the purposes of the head of the 
family and as his agent.*? 
trine’’? has been applied where a member of the 
family is driving the car for the benefit of other 
members of the family,?* or of other members of 
the family and family guests,*4 and although the 
use is at least partially for the pleasure of the 
member driving.®® 


The ‘‘family car doc- 


So the doctrine has been ap- 


be noted that even in jurisdictions which do not | plied where the wife had driven to meet a minor son 


whether one person is the agent of 
another in respect of some transac- 
tion is to be determined by the fact 
that he represents and is acting for 
him rather than by the consideration 
that it will be inconvenient or unjust 
if he is not held to be his agent. Tf, 
contrary to ordinary rules, the owner 
of a car ought to be responsible for 
the carelessness of every one whom 
he permits to use it in the latter’s 
own business, that liability ought to 
be sought by legislation as a condi- 
tion of issuing a license rather than 
by some new and anomalous slant ap- 
plied by the courts to the principles 
of agency.” Van Blaricom v. Dodg- 
son, 220 N. Y. 111, 115, 115 NE 443, 
LRAI1917F 363. 

[b] TIllustration.—Where defend- 
ant owned a motor car, which he 
drove himself and allowed his daugh- 
ter and son-in-law, members of his 
family, to drive, negligence of the 
son-in-law when driving the car for 
his own purposes cannot be imputed 
to defendant, on the theory that such 
son-in-iaw was his servant or agent. 
Teen v. Bullene, (Mo.) 200 SW 

[c] Use of a mother’s automobile 
(1) by a son for his own pleasure 
and purpose does’ not entitle a person 
injured by being struck by the ma- 
chine to recover against the mother. 
Hynes v. Wilson, 147 Md. 360, 128 A 
70. (2) A mother purchasing a car 
for the family use of herself and 
three children is not liable for an 
injury occasioned while the car is be- 
ing operated by an adult daughter, 
she being the only member of the 
family at the time using it. Baitary 
v. Smith, 140 Md. 437, 116 A 651. (38) 
Where the accident occurred while 
the daughter of the owner was driv- 
ing the car with two of her friends 
to a wedding, the question of whether 
the mother and owner had been in- 
vited to the wedding has no bearing 
upon the liability of the mother. 
Baitary v. Smith, supra. 

28. See supra text and note 25. 

29. Olberg v. Kroehler, 1 F. (2d) 
140; Denison v. McNorton, 228 Fed. 
401, 142 CCA 631; Graham v. Page, 
300 Ill. 40, 132 NI 817; Collinson v. 


Cutter, 186 Iowa 276, 170 NW 420; 
Dircks v. Tonne, 183 Iowa 4038, 167 
NW 103; Lemke y. Ady, 


(lowa) 159 
NW 1011; Missell v. Hayes, 86 N. J. 
BL. 348, 91 A 322.) ; 

[a] The rule has been applied: (1) 
To an automobile trip to a resort 
some sixty miles distant by the four 
sons and daughter of the family dur- 
ing the absence of the father and 
mother, the only other occupant of 
the car being a guest of the family. 
Denison v. McNorton, 228 Fed. 401, 
TASMOCAN 6317) “102)7' Tor thevtactiot a 
sixteen-year-old daughter driving the 
family car to a cobbler to get a pair 
of her shoes which had been left 
there to be repaired. Graham v. 
Page, 300 Ill. 40, 182 NE 817. (3) To 
the act of a son in driving the car 
with his mother, and two visiting 
guests upon a pleasure trip. Lemke 
v. Ady, (Iowa) 159 NW 1011. (4) 
To the use of a family car by two 
minor sons in attending a meeting of 
the young people’s society of a 
church of which the family were 


members. Dircks v. Tonne, 183 Iowa 
403, 167 NW 108. (5) Where the car 
is being driven by a minor son accom- 
panied by his mother upon a trip 
begun and carried through for the 
purpose of procuring provisions for 
herself and her family and at her di- 
rection. Collinson v. Cutter, 186 
Iowa 276, 170 NW 420. 


30. Olberg v. Kroehler, 1 F. (2d) 
140. ; 
[a] Taking minor son to dinner.— 


A father who has supplied a car for 
family use may be liable for an acci- 
dent happening while an adult daugh- 
ter not living at home was taking a 
minor son, after a visit to his mother 
at a hospital, to a place where he 
might procure dinner, there being no 
one at the family home and the house 
being closed. Olberg v. Kroehler, 1 


F, (2d) 140. 
4 31. See supra text and notes 26, 
T: 

32. Ala.—Hudgens v. Boles, 208 


Ala. 67, 93 S 694; Erlich v. Feis, 193 
Ala. 669, 69 S 530. 

Ark.—Norton v. Hall, 149 Ark. 428, 
232 SW 934, 19 ALR 384. 

Cal.—Ransford v. Ainsworth, 196 
Cal, 279, 237 P 747; Spence v. Fisher, 
184 Cal. 209, 193 P 255, 14 ALR 1083; 
Henry v. Lingsweiler, (A.) 253 P 357. 

Mass.—Haskell v. Albiani, 245 
Mass. 238, 139 NE 516; Smith v. 
Jordan, 211 Mass. 269, 97 NE 761. 

N. Y.—Van Blaricom v. Dodgson, 
220 N. Y. 111, 115 NE 443, LRA1917 
F 363; McComb v. Boardman, 199 
App. Div. 229, 191 NYS 874. 

Okl.—McCullough v. Harshman, 99 
Okl, 262, 226 P: 555;. Dillingham. v. 
Teeter, 91 Okl. 165, 216 P 463; McNeal 
v. McKain, 33 Okl, 449, 126 P 742, 41 
LRANS 775. 

Wis.—Zeidler v. Goelzer, 191 Wis. 
378, 38838, 211 NW 140; Papke_v. 
Haerle, 189 Wis. 156, 207 NW_ 261; 
Crossett v. Goelzer, 177 Wis. 455, 188 
NW 627. 

“Tf the owner of a car directly or 
indirectly causes some one, whether 
his son or hired chauffeur, to drive 
the same for the benefit of members 
of his family, it is familiar law that 
such driver may become the agent of 
the owner.’ Van Blaricom v. Dog- 
son, 220 N. Y. 111, 114, 115 NE 448, 
LRAI917F 363. 

‘While no legal obligation de- 
volves upon the head of a family 
to furnish a car which affords pleas- 
ure and amusement to the members 
of his family, and while he is under 
no obligation to delegate or direct any 
one to operate a car for the benefit 
of his family, nevertheless, when he 
directs either a stranger or a member 
of his family to operate the car un- 
der such circumstances that the one 
so placed in charge may be deemed 
to perform a service for him, which 
service without such direction or del- 
egation he would necessarily be 
obliged to perform himself, then 
there can be no logic advanced which 
will lead to the conclusion that a re- 
lationship of master and servant or 
principal and agent is not created, 
assuming that from such operation 
the owner receives a_ benefit. In 
other words, under such circum- 
stances the owner makes the business 
of the operation of the car his own 


business, aS much so as though the 
operator drove the machine in the 
business conducted by the owner for 
profit.” Zeidler v. Goelzer, supra. 

{a] For example (1) where a 
father had bought an automobile for 
the general use of his family, and 
the only member of the family li- 
censed to operate it was his minor 
son, the jury may find that it was 
being operated upon the business of 
the father, where his minor son is 
driving it not for any purpose of his 
own but for the convenience of his 
mother and by her express direction. 
Smith v. Jordan, 211 Mass. 269, 97 NE 
761. (2) Where the son of the owner 
of a car, the only other member of 
the family who knew how to operate 
it, took his sisters and friends to go 
skating, with his father’s permission, 
he being accustomed to use the car 
with his father’s direction or consent 
for the benefit of the family, the evi- 
dence supports a finding that the car 
was used in the father’s business so 
as to make him liable for the son’s 
negligence. Zeidler v. Goelzer, 191 
Wis. 378, 211 NW 140. (3) A daugh- 
ter, driving her father’s automobile 
for her mother’s pleasure, may be re- 
garded as so carrying out his pur- 
pose in maintaining the car as to be 
his agent, and make him liable for 
negligence. McCrossen v. Moorhead, 
205 App. Div. 497, 200 NYS 581 [app 
dism 236 N. Y. 644, 142 NE 318]. 

33. Ariz—Benton v. Regeser, 20 
Ariz, 273,179 P* 966: 

Ky.—Stowe v. Morris, 147 Ky. 386, 
144 SW 52,°39 LRANS 224, 

Minn.—Uphoec v. McCormick, 139 
Minn. 392, 166 NW 788. 

Nebr.—Stevens v. Luther, 105 Nebr, 
184, 180 NW 87. 

N. J.—Missell v. Hayes, 86 N. J. 
L. 348, 91 A 322. 

[a] For example (1) the use of 
the car by a daughter with the knowl- 
edge and consent of the father to 
convey members of the family to 
church is for a family purpose. 
Stevens v. Luther, 105 Nebr. 184, 180 
NW 87. (2) Where a minor son had 
taken his sisters to church in the 
vehicle and later gone to another 
church to bring his brother home, 
and, failing to find his brother, was 
returning home alone when the ac- 
cident occurred, the father is liable 
for his negligence. Benton v. Reg- 
eser, 20 Ariz, 273, 179 P 966. (3) 
Use by the owner’s son and daughter 
in going to and from a dance is a 
family purpose. Uphoe v. McCor- 
mick, 1389 Minn. 392, 166 NW 788. 

34. Denison v. McNorton, 228 -Fed. 
401, 142 CCA 631; Gates v. Mader, 
316 Til. 3138, 147 NE 241; Stowe v. 
Morris, 147 Ky. 386, 144 Sw 52, 39 
LRANS 224; Missell v. Hayes, 86 N. 
JL. 6348591) A. 82:25 

{a] For example, the doctrine has 
been applied: (1) To the act of a 
minor son driving with his sister 
and cousin and two young lady 
friends of the sister’s for pleasure. 
Stowe v. Morris, 147 Ky. 386, 14¢ SW, 
52, 39 LRANS 224. (2) To an adult 
son driving a car to take the mother, 
two sisters, a niece of the mother, 
and two friends to a luncheon. Gates 
v. Mader, 316 Ill. 313, 147 NE 241. 

35. Denison v. McNorton, 228 Fed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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who was returning home and on meeting him had 
turned the car over to him to drive.*6 

Présence of other members of the family. The 
courts which hold that a use of the family car 
for individual purposes comes within the ‘‘family 
purpose doctrine’’*’ obviously reject the question 
of whether or not any other member of the family 
is in the car with the driver as determining the 
Other courts, however, 
have placed stress upon such fact in determining 
whether the car is being used for a purpose within 
Where the ear is being used for a fam- 
ily purpose, the fact that no other member of the 


applicability of the rule.%8 


the rule.®® 


401, 142 CCA 631; Stowe v. Morris, 
ae Ky. 386, 144 SW 52, 39 LRANS 

36. Lacey v. Forehand, 27 Ga. A. 
344, 108 SH 247. 


37. See cases supra note 24. 

33. Colo.—Hutchins v. Haffner, 63 
hank 365, 167 P 966; -LRA1918A 

Ga.—Griffin v. Russell, 144 Ga. 275, 
87 SE 10, LRA1916F "216, AnnCas 
1917D 994. 


Nebr.—Linch v. Dobson, 108 Nebr. 
632, 188 NW 227. 

Wash.—Birch vy. Abercrombie, 74 
Wash. 486, 133 P 1020, 50 LRANS 59 
[reh den 135 P 821]. 

Va.—Jones v. peores DOM WeAg a. 
710, “715, 111 SE 82 

‘We See no ae acible ground of dif- 
ference concerning the owner’s lia- 
bility, whether there be but one mem- 
ber of the family or all members of 
the family in the automobile at the 
time of the negligent injury. If the 
father makes it his business or af- 
fair to furnish members of his fam- 
ily with an automobile for family use, 
and he maintains it for that purpose, 
just the same as it is his business to 
furnish them with food and clothing 
or to minister to their health in other 
ways, then he is in the furtherance 
of that business just as surely when 
a single member of the family is 
driving it for his own pleasure 
and convenience as if all the family 
were riding in it.” Jones v. Cook, 


supra. 
{a] “It seems too plain for cavil 
that a father, who furnishes a ve- 


hicle for the customary conveyance 
of the members of his family, makes 
their conveyance by that vehicle his 
affair, that is, his business, and any 
one driving the vehicle for that pur- 
pose with his consent, express or im- 
plied, whether a member of his fam- 
ily or another, is his agent. The 
fact that only one member of the 
family was in the vehicle at the time 
is in no sound sense a differentiating 
circumstance abrogating the agency. 
It was within the general purpose of 
the ownership that any member of 
the family should use it, and the 
agency is present in the use of it by 
one as well as by all.” Birch v. Ab- 
ercrombie, 74 Wash. 486, 493, 133 P 
1020, 50 LRANS 59 [quot Hutchins 
v. Haffner, 63 Colo. 365, 367, 167 P 
966, LRA19184 1008]. 

[b] “How many of the family 
meat be riding in the machine in or- 
der to make it a family use? If the 
boy should carry his sister for a 
ride, this would evidently be such 
use. Suppose that the sister should 
determine not to go, and he should 
go alone, would the use cease to be 
a family use? Certainly not all of 
the family have to be riding in the 
machine, to make it a family use. If 
two are sufficient for that purpose, 
why not one? But it may be said 
that here the boy was using it for 
the comfort and pleasure of himself 
and friends, who were riding with 
him, even though by and with the 
consent of the owner of the car. If 
it would be a family use for the boy 
to ride alone, it is difficult to per- 
ceive how taking his friends with 
him would make it less so, especially 
if with the consent of the owner. 
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the application 


plied.*t 


Suppose that the boy should start to 
ride with his sister, and at the last 
moment she should determine not to 
go, and that the owner should con- 
sent for him to substitute a friend or 
friends of his own in lieu of his sis- 
ter, would this change the whole 
status and relieve the owner of lia- 
bility, where liability would have ex- 
isted before?” Griffin v. Russell, 144 
Ga. 275, 287, 87 SE 10, LRA1916F 
216, AnnCas1917D 994. 

39. U..S.—Denison v. McNorton, 
ee Fed. 401, 142 CCA 631. 

. J.—Missell v. Hayes, 86 N. J. L. 
348, th A 322 
M.—Boes v. Howell, 24 N. M. 
14, “173 P 966, LRA1918F 288. 

Okl. —Stump £ v. Montgomery, 101 
Okl. 257, 226 ~ 65,:\30 ALR 1490 

NEG T.—Landry v. Richmond, 45 R. 
T, 504, 124 A 268, 32 ALR 1500. 

[a] Suggestion of one member.— 
That an automobile trip, participated 
in by all members of defendant’s 
family who were at home, was sug- 
gested and promoted by the son, who 
was driving the car when it struck 
plaintiff, did not necessarily deprive 
the trip of its distinctive character 
as for the pleasure and recreation of 
the entire family, so far as at home. 
Denison v. McNorton, 228 Fed. 401, 
142 CCA 631. 

40. Benton v. Regeser, 20 Ariz. 
273, 179 P 966; Griffin v. Russell, 144 
Ga. 275, 87 SE L0, LRA1916F 216, Ann 
Cas1917D 994; Graham v. Page, 300 


Til. 40, 132 NE 817 [rev 220 Ill. A. 
431]. 

41. U. S.—Olberg v. Kroehler, 1 
F, (2d) 140; Denison v. McNorton, 


228 Fed, 401, 142 CCA 681. 

Del.—Cannon vy. Bastian, 
533, 116 A 209. 

Towa. —Mooney y. Canier, 198 ‘Iowa 
251, 197 NW 625; Rowland v. Spalti, 
196 Iowa 208, 194 NW 90; Baldwin 
v. Parsons, 193 Iowa 75, 186 NW 665; 
Landry v. Oversen, 187 Iowa 284, 174 
sae 255. 

Ky.—Sale v. Atkins, 206 Ky. 224, 
267 Sw 22ee 

Minn.—Wilde v. Pearson, 140 Minn. 
394, 168 NW 582; Jensen v. Fischer, 
134 Minn. 366, 159 NW 827. 

N. C.—Wallace v. Squires, 186: N. 
C. 339, 119 SE 569; Robertson v. Ald- 
ridge, 185 N. C. 292, 116 SE 742. 

Or.—Smith v. Burns, VLRO Te 133, 
135) P .200,' 142) P 352, LRAI915A 
1130, AnnCasl1916A 666. 

Tex.—Way v. Guest, (Civ. A.) 272 
SW 217. 

See Quinn v. Neal, 19 Ga. A. 484, 
91 SE 786 (where knowledge of the 
use by the sister of the owner was 
not shown). 

[a] Right to forbid use.—Al- 
though the head of a household may 
buy a car for the general use of the 
members of his family, he neverthe- 
less retains the right to deny its use 
to any member whenever he sees fit, 
and, when he does so, he cannot be 
held liable if’such member surrep- 
titiously takes the car and _ negli- 
gently operates it to the injury of 
another. Jensen vy. Fischer, 134 Minn, 
366, 159 NW 827. 

[b] Implied permission. — The 
fact that an adult stepson may ona 
few occasions have driven the own- 
er’s car when the owner was ac- 
companying him does not show per- 


31 Del. 
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family is present at the time of the accident does. 
‘not affect the liability of the head of the family.*® 
[§ 842] (e) Permission and Consent. To warrant 


of the family car doctrine, the 


member of the family must have been using the car 
by permission or authority, either express or im- 
A general permission to use the vehicle 
is sufficient,*” and it is not necessary that the owner 
know of the particular use which is being made 
of the vehicle upon the occasion of the injury.** 
Where the act of the member of the family is a 
natural and probable consequence of his expressly 
authorized use of the car, the owner cannot escape 


mission for the use of the car in 
the absence of the owner without his 
knowledge. Mooney v. Canier, 198 
Iowa 251, 197 NW 625. 

[ec] Operation for convenience of 
minor child.—(1) A recovery cannot 
be had where the parent’s automo- 
bile is being operated by the minor 
for his own convenience and pleas- 
ure contrary to the parent’s orders 
and without authority, either ex- 
press or implied. Sultzbach v. Smith, 
174 Iowa 704, 156 NW 673, LRA1916 
F 228; Sale v. Atkins, 206 Ky. 224, 
267 SW 223; Wilde v. Pearson, 140 
Minn, 394, 168 NW 582; Robertson v. 
Aldridge, 185 N. C. 292, 116 SE 742; 
Way v. Guest, (Tex..Civ. A.) 272 SW 
217. (2) Where a father, the owner 
of a car, had locked it in the garage 
and forbidden his son to take or use 
it, and the son broke into the garage 
and took the car and by his negli- 
gent operation of it injured a third 
person, the father is not liable. 
Frame v. Olmsted, 193 Iowa 412, 187 
NW 18. (3) Where a mother ‘kept 
an automobile for the use of her 
family, and a sixteen-year-old daugh- 
ter took it in her mother’s absence in 
violation of the latter’s instructions, 
turned it over to a stranger, who, in 
the daughter’s absence, operated it so 
negligently as to kill plaintiff’s in- 
testate, the mother was not respon- 
sible. Wilde v. Pearson, supra. 

[ad] A brother as owner is not 
liable for the negligence of a minor 
brother in operating the car where 
it does not appear that he ever know- 
ingly permitted other members to 
use it, surreptitious use not being 
sufficient to charge him. Morken vy. 
St. Pierre, 147 Minn. 106, 179 NW 
681, 180 NW 215. 

[el Repeated disobedience.—‘‘The 
number and frequency of accidents 
which occur, entailing death or seri- 
ous injuries to others from automo- 
biles driven by minors, which could 
not be done without the consent of 
the father and owner, forbid that the 
father should escape liability by 
merely stating to his son that he 
could not drive the car without ex- 
press permission, when it may be 
he was constantly and repeatedly do- 
ing that very thing, as was shown in 
this case, and necessarily with the 
knowledge of the owner of the ma- 
chine.” Wallace v. Squires, 186 N. 
C.. 339, 348, 119 SE 569. 

[f] Proof.—To entitle plaintiff to 
recover for injuries inflicted by de- 
fendant’s son in operating defendant’s 
automobile, plaintiff must show that 
the father allowed the son to operate 
it, or that it was the son’s custom 
or privilege to do so, of which the 
father knew, or that the father knew 
the son was taking the car or had it 
under his control at the time of, and 
before, the injury. Sale v. Atkins, 
206 Ky. 224, 267 SW 223. 

42. Stickney v. Epstein, 100 Conn. 
170, 123 A 1; Gates v. Mader, 316 Ill. 
313, 147 NE 241; Richardson y. Weiss, 
152) Minn. 391, i188 NW 1068; King v. 
Smythe, 140 ‘Tenn. 217, 204 SW 296, 
LRA1918F 293. 

43. Gates v. Mader, 316 Ill. 313, 
147 NE 241; Johnson vy. Evans, 141 
Minn. 356, 170 NW 220, 2 ALR 891; 
Guignon v. Campbell, 80 Wash. 548, 
141 P 1081. 
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responsibility upon the ground that his instructions 


were not specifically obeyed.4# 


[§ 843] (8) Acts of Particular Persons—(a) 
In the absence of 
statutory provisions*® or personal negligence,*® as 
in permitting the operation of his car by an in- 
competent person,** the owner of a motor vehicle 


Children—aa. General Rule. 
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[§§ 842-843 


the negligent or wrongful act of his child in operat- 


ing it only upon the theory that the child is acting 


ean be held liable for the injury occasioned: by 


44. Jones v. Cook, 96 W. Va. 60, 
123 SE 407 

45. See infra §§ 876-884. 

46. Perry v. Simeone, 197 Cal, 132, 
239 P 1056; Spence v. Fischer, 184 
Cal. 209, 193 P 255, 14 ALR 1083; 
Grillich v. Weinshenk, 64 Cal. A. 474, 
222 P 160; Whitelock’ v. Dennis, 139 
Md. 557, 116 A 68; Elliott v. Hard- 
ing, 107 Oh. St. 501, 140 NE 338, 36 
ALR 1128; Jaquith v. Worden, 73 
Wash. 349, 132 P 33, 48 LRANS 827. 

[a] Rule applied.—Where the son 
of the owner of a car with the ex- 
press or implied consent of the owner 
used the car and returned it to the 
place on the street where the owner 
was accustomed to leave it and left 
it unlighted on the street at night, 
as the owner was accustomed to do, 
the owner was liable for the son’s 
negligence in leaving the car so un- 
lighted on the ground of an implied 
sanction so to leave it. Jaquith v. 
Worden, 73 Wash. 349, 1382 P 33, 48 
LRANS 827, 

[b] Care required.—The owner of 
a car who permits his minor son to 
operate it while he is in the car, and 
thus has the right to direct and con- 
trol its movements, cannot complain 
of an instruction that it was the 
duty of the driver to use reasonable 
eare, and is not entitled to an in- 
struction that the degree of care re- 
quired of the driver is only such as 
a boy of like age, experience, and 
understanding would exercise under 
like circumstances, Disher v. Kin- 
caid, 193 Iowa 83, 186 NW 666. 

47. Ala.—Rush vy. McDonnell, 214 
Ala. 47, 106 S 175; Gardiner v. Solo- 
mon, 200°VAla "215," 75 S621) LRA 
1917F 380; Parker v. Wilson, 179 
Ala. 361, 60 S 150, 48 LRANS 87. 

Cal.—Rocca v. Steinmetz, 61 Cal. 
Ay LOD 2 a) Pe Pa5 Ts See Perry v. 
Simeone, 197 Cal. 132, 239 P 1056 
(girl of fifteen not necessarily in- 
competent). 

Mass.—Smith y. Jordan, 211 Mass. 
269, 97 NE 761. 

Miss.—Anderson vy. Daniel, 136 
Miss. 456, 101 S 498; Woods v. Clem- 
ents, 113 Miss. 720, 74 S 422, LRA 
1917 357. 

N. J.—Doran v. Thomsen, 76 N. J. 
Doo 71 AL 296. 131 AmSR 677,19 
LRANS 3385 [rev 74 N. J. L. 445, 66 
A 897). 

N. Y.—Van Blaricom vy. Dodgson, 
220 N. ad 111, 115 NE 448, LRA1917F 
360% Schultz v. Morrison, 91 Misc. 
248, 154 NYS 257 [aff 172 App. Div. 
940, 156 NYS 1144]. 

N. C.—Robertson v. Aldridge, 185 
N. C. 292, 116 SE 742: Tyree v. Tudor, 
183 N. CG. 340, 111 SE 714. 

Oh.—Elliott v. Harding, 107 Oh. St. 
501, 140 NE 338, 36 ALR 1128. 

Okl.—Waddle v. Stafford, 104 Okl. 
192, 230 P 855. 

[a] Thus (1) where the owner of 
an automobile permits his son to use 
the car with the knowledge that the 
‘son is a reckless driver, he is liable 
for damage caused by the son in 
driving the car, he being negligent in 
permitting a reckless driver to use 
his automobile. Rocca v. Steinmetz, 
6iecaln Ay f02) (24 PP. 2b (2) A 
parent, who places his automobile in 
charge of a very young child, will 
be liable for resulting injuries to 
others on the ground of his own neg- 
ligence in placing the machine in 
charge of his child, and not because 
of any imputed negligence of the 
child. Linville v. Nissen, 162 N. C. 
95, 77 SE 1096. (3) Where an auto- 


mobile owner, knowing the reckless 
character of his sixteen-year-old son, 
gave him permission to use the car 
to convey a young lady to and from 
a dance, he was liable for his son’s 
negligent driving causing her death. 
Tyree v. Tudor, 183 N. C. 340, 111 SE 
714; Tyree v. Tudor, 181 N. C. ‘214, 
106 SE 675. 

{b] Negligence of both.—In such 
case the liability of the owner would 
not rest upon ownership or agency, 
but upon the combined negligence or 
the owner and driver; negligence of 
the father in intrusting the machine 
to an incompetent driver, and negli- 
gence of the child in its operation. 
@lliott v. Harding, 107 Oh. St. 501, 
140 NE 338, 36 ALR 1128. 

{c] Knowledge.—On the issue of 
fact of whether a minor child, who 
was a reckless driver of an automo- 
bile, was driving his father’s car at 
the time of the injury complained of 
with the latter’s knowledge or con- 
sent, evidence ‘to the effect that the 
child was a member of the father’s 
household, that he was in the habit 
of driving the car, and that he was 
a reckless driver and had the reputa- 
tion as such in the neighborhood 
where his father lived, was sufficient 
to make it a question for the jury. 
ee v. Daniel, 136 Miss. 456, 101 

8. 


Allowing person of less than statu- 
tory age to drive see supra § 836. 
48. U. S.—Denison v. McNorton, 
228 Fed. 401, 142 CCA 6381. 
Ala.—Gardiner v. Solomon, 200 Ala. 
115, 75 S 621, LRA1917F 380; Erlich 
v. Heis, 193 Ala. 669, 69 S 530. 
Ark.—Volentine v. Wyatt, 164 Ark. 


172, 261 SW 308. 

Cal.—Perry v. Simeone, 197 Cal. 
132, 239 P 1056; Spence v. Fisher, 
184 Cal. 209, 1938 P 255, 14 ALR 1083. 

Del.—Cannon v. Bastian, 31 Del. 
Hee L6 WA. 209. 

Ga.—Griffin v. Russell, 144 Ga. 275, 
87 SE 10, LRA1916F 216, AnnCas 
1917D 994: Lacey v. Forehand, 27 
Ga. A, 344, "108 SE 247; Dougherty Vv. 
Woodward, 21 Ga. A. 427, 94 SE 636; 
Schumer v. Register, 12 Ga. A, 743. 
78 SH 781. 

Ill. AL's 300 Ill. 40, 
182 NE 817 [rev 220 Ill. 
Towa.—Reynolds _ v. 

Iowa 601, 103 NW 946. 

Kan. —Daily v. Schneider, 118 Kan. 
295, 234 P 91. Zeeb v. Bahnmaier, 
103’ Kan. 599, 176 P 326, 2 ALR 883. 

Ky.—Stowe v. Morris, 147 Ky. 386, 
144 SW 52, 39 LRANS 224, 

Me.—Pratt v. Cloutier, 119 Me. 203, 
110 A ©3538; 10 ALR 1434; Farnum y. 
Clifford, 118 Me. 145, 106 A 344. 

Md.—Hynes y. Wilson, 147 Md. 360, 
128 A 70; Myers v. Shipley, 140 Md. 
380, 116 A 645, 20 ALR 1460; White- 
lock v. Dennis, 139 Md. 557, 116 A 68. 

Mass.—Haskell v. Albiani, 245 
Mass, 2338, 139 NE 516; McGowan v. 
Longwood, 242 Mass. 337, 136 NE 72, 


23 ALR 617; Weiner v. Mairs, 234 
Mass. 156, 125 NE 149, 
Miss.—Woods y. Clements, 114 


Miss. 301, 75 S 119, LRAI917H 357 
[overr suggestion of error 113 Miss. 
720, 74 S 422, LRA1917E 357]; Woods 
VG Clements, 113 Miss. 720, 74 8 422, 
LRA1917E© 357; Winn v. Haliday, 
109 Miss. 691, 69 S 685. 

Mo.—Mount v. Naert, 253 SW 966; 
Hays v. Hogan, 273 Mo. 1, 200 SW 
286, LRA1918¢ Talby AnnCasi918E 
1127; Curtis v. Harrison, (A.) 253 
SW 474; Mayes v. Fields, (A.) 217 
SW 589. 


as his agent or servant.4® As in other cases in which 
it is sought to impose liability upon a parent,*® the 
owner cannot be held liable for the torts of the 
child in operating the motor vehicle merely because 
of the relationship existing between them,°*°® or be- 


N. J.—Doran v. Thomsen, 76 N. J. 
L. 754, 71 A 296, 131 AmSR 677, 19 
LRANS 335 [rev TAINS Se 445, 66 
A 897]. 

N. Y.—Maher v. Benedict, 123 App. 
Div. 579, 108 NYS 228. 

N. C.—Robertson v. Aldridge, 185 
N. C. 292, 116 SE 742; Bilyeu v. Beck, 
178 N. C. 481, 100 SE 891; Linville 
v. Nissen, 162 N. C. 95, 77 SE 1096. 

Oh.—Elliott v. Harding, 107 Oh. St. 
501, 140 NE 338, 36 ALR 1128; Lit- 
tler v. Voigt, (A.) 153 NE 311; Meeks 
v. Ryan, 18 OhNPNS 355. 

Okl.—Carder v. Martin, 120 Okl. 
179, 250 P 906; Campbell v.. Kirkpat- 
rick, 120 Okl. 57, 249 P 508; Schmitt 
Vv. “Kier, 2111 SOK (23,7 238") Paka noe 
Stumpf v. Montgomery, 101 Okl. 257, 
226 P 65, 30 ALR 1490; McCullough 
v. Harshman, 99 Okl. 262; 226°P 555. 

Or.—Smith v. Burns, 71 Or. 1335-1135 
P 200, 142° P 352, LRA1915A 1130, 
AnnCas1916A 666. 

Pa.—Laubach v. Colley, 283 Pa. 
3866, 129 A 88; Calmann v. Sperry, 276 
Pa. 273, 119 A 915; Markle v. Perot, 
273 Pa. 4, 116 oN 542; Kunkle v. 
Thompson, 67 Pa. Super. 37. 

Ss. C—Davis v. Littlefield, 97 S. C. 
171, 81 SE 487. 

Tenn. —King v. Smythe, 140 Tenn. 
217, 204 SW 296, LRA1918F 293. 

Va.—Cohen v. Meador, 119 Va. 429, 
89 SE 876. 

Wash.—Warren v. Norguard, 103 
Wash, 284, 174 P 7. 

W. Va.—Ritter v. Hicks, 102 W. 
Va. 541, 1385 SE 601 

Wis. —_Kichefsky Vv, Wiatrzykowski, 
191 Wis. 319, 210 NW 679; Papke v. 
Haerle, 189 Wis. 156, 207 NW: 261; 
Hopkins v. Droppers, 184 Wis. 400, 
198 NW 7388, 36 ALR 1156; Crossett 
v. Goelzer, 177 Wis. \455, 468, 188 
NW 627. 

“The father is not liable for the 
son’s alleged negligence merely be- 
cause of such relationship; his lia- 
bility, if any, must rest upon the re- 
lationship of principal and agent, or 
that of master and servant.’ Deni- 
son.v. McNorton, 228 Fed. 401, 404, 
142 CCA 6831. 

“The father is not liable for dam- 
ages inflicted by the negligent op- 
eration of his automobile by his 
minor, competent son because of 
the relationship existing ‘between 
the owner and the operator, but lia- 
bility must be predicated upon the 
same fundamental principles of 
agency which would govern in the 
case of the use of any other instru- 
mentality owned by the father and 
used or operated by the son.” Cros- 
sett v. Goelzer, supra. 

[a] Stepchild. Meeks v. Ryan, 18 
OhNPNS 355; Smith v. Burns, 71 Or. 
133, 135 P 200, 142 P 352, LRA1915A 
1130, AnnCasi916A eth: 

[b] Child acting for borrower.— 
Where a father consents that his 
automobile purchased for family use 
might be driven by his daughter for 
use of an election campaign com- 
mittee, which sends her after various 
persons, she is not acting as agent 
for her father, or under his direction, 
or in connection with his business, 
and he is not liable for an injury 
caused by her negligence. Stafford v. 
Noble, 105 Kan, 219, 182 P 650. 
166e). See Parent and Child [29 Cye 

50. Ala.—Erlich v. Heis, 193 Ala. 
669, 69 S 530; Parker v. Wilson, LG9 
Ala. 361, 60 S 150, 48 LRANS 87, 

Ark.—vVolentine v. Wyatt, 164 Ark. 
172, 261 SW 308. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


cause of ownership of the vehicle,®! it not being 
regarded as a dangerous instrumentality. We: 
rule applies to the acts of a minor child, either 
son** or daughter,®* and with perhaps ereater rea- 


Cal.—Perry v. Simeone, 197 Cal. 
fog coo 1056; Idemoto y. Scheid- 
ecker, 198 Cal. 653, 226 P 922; Spence 
Vv. Fisher, 184 Cal. 209, 193 iy 255, 14 
ALR 1083. 

Ga.—Griffin v. Russell, 144 Ga. 275, 
87 SE 10, LRA1916F 216, AnnCas 
ee 994; Lacey v. Forehand, 27 Ga. 

344, 108 SE 247. 

ve art v. Page, 300 Ill. 40, 
132. NE * 81%" [rev 220). TN) As. 431]; 
Arkin v. Page, 287 Ill. 420, 123 NE 
30, 5 ALR 216; Kitchen v. Weatherby, 
205 Til. A. 10. 

Iowa.—Napier v. Patterson, 198 
Iowa 257, 196 NW 73; Baldwin v. 
Parsons, 193 Iowa 75, 186 NW 665; 
Landry v. Oversen, 187 Iowa 284, 174 
NW 255; Lemke v. "Ady, 159 NW 1011; 
Sultzbach v. Smith, 174 lowa 704, 156 
NW 673, LRAI916F 228. 

Kan.— Daily v. Schneider, 118 Kan. 
295, 234 P 951. 

206 Ky. 224, 


ky.—Sale v. Atkins, 
267 SW 223. 

Me.—Pratt v. Cloutier, 119 Me. 203, 
110 A 353, 10 ALR 1434; Farnum v. 
eas 118 Me, 145, 106 A 344. 


a We A 8 aI ea 

Mass.—Haskell Nic Albiani, 245 
Mass. 233, 139 NE 516; McGowan v. 
Longwood, 242 Mass. 337, 136 NE 72, 
23 ALR 617; Weiner v. Mairs, 234 
Mass. 156, 125 NE 149; Smith v. 
Jordan, 211 Mass. 269, 97 NE 761. 


Mich.—Johnston v. Cornelius, 193 
Mich. 115, 159 NW 318; 
Miss.—Woods v. Clements, 114 


Miss. 3025-75°S_ 4119, LRAI917b) 357 
[overr suggestion of error 143 Miss. 
720, 74 S 442, LRA1917E 357]; Woods 
v. Clements, 113 Miss. 720, 74 S 422, 

LRAIYIITE 357. 
Mo.—Curtis v. Harrison, (A.) 253 
Thomsen, 76 N. J. 


Sw 474. 

N. J.—Doran vy. 

L. 754, 71 -A 296, 181 AmSR 677, 19 
LRANS 335. 

N. M.—Boes vy. Howell, 24 N. M. 
142, 173 P 966, LRA1918F "288. 

N. Y.—Maher v. Benedict, 123 App. 
Div. fio, 108 NYS 228. 

N. C.—Linville v. Nissen, 162 N. C. 
95, 77 SH 1096. 

Oh.—Elliott v. Harding, 107 Oh. 
St. 501, 140 NE 338, 36 ALR 1128; 
Klms vy. Flick, 100 Oh. St. 186, 126 
NE 66. 

Okl.—Stumpf v. Montgomery, 101 
Okl, 257, 226 P 65, 30 ALR 1490. 

Tenn.—King v. Smythe, 140 Tenn. 
217, 204 SW 296, LRA1918F 293. 

Wash.—Birch v. Abercrombie, 74 
Wash. 486, 133 P 1020, 50 LRANS 59 
{reh den 135 P 821]. 


Wis.—Papke v. Haerle, 189 Wis. 
156, 207 NW 261. 
“It is essential that something 


further be shown than that the rela- 
tion of parent and child existed, and 
that the father was the owner of 
the instrumentality used by the child 
in committing the tort.” McCullough 
v. Harshman, 99 Okl. 262, 263, 226 P 
555. 
[a] Dlustration.—An owner of an 
automobile which he does not drive 
himself, and which is intended and 
used for the benefit of his family, is 
not liable for the results of the neg- 
ligent driving of his minor son while 
on a trip which he did not direct, 
and of which he had no knowledge, 
undertaken by the son for the pur- 
pose of driving to his home a rela- 


tive who, had been .visiting the fam- }: 


ily. Thompson v. Kansas City R. 
Co., 113 Kan. 74, 213 P 633. 

[b] “It is now generally conceded 
that, in the absence of statutory pro- 
vision for such a liability, the lia- 
bility of the father must be based 
upon the conclusion that the negli- 
gence of the driver is imputed to him 
on the theory that such driver was 
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This 
poses. 


acting as the agent or servant of the 
father in driving the car. No author- 
ity sustaining the doctrine of liabil- 
ity under such circumstances that we 
have seen puts the decision on any 
other ground, even when the driver 
was a minor child, in the absence 
of a statute creating it, it being rec- 
ognized that there is nothing in the 
nature of the automobile itself or in 
the relationship of parent and child, 
aside from the fact that the latter 
is a member of the family of the 
parent, to create such a liability.” 
Spence v. Fisher, 184 Cal. 209, 211, 
193 P 255,114 ALR 1083. 

51. U. S.—Denison y. McNorton, 
228 Fed. 401, 142 CCA 681. 

Ala. —Gardiner v. Solomon, 200 Ala. 
115, 75 S 621, LRA1917F 380. 

Ga.— Dougherty v. Woodward, 21 
Ga. A. 427, 94 SE 636. 


Iowa.—Rowland v. Spalti, 196 
Iowa 208, 194 NW 90. 
Kan.—Zeeb v. Bahnmaier, 103 Kan. 


5995 176 P 326, 2°A LR 883. 
Me.—Pratt v. Cloutier, 119 Me. 203, 

110 A353, 10-AtUR) 1143/4, 
Mass.—McGowan Vv. pore ood wee 

Mass. 337, 1386 NE 72, 23 ALR 617. 


Mich. —Johnston Vv. Cornelius, tos 
Mich. 115, 159 NW 318 
Miss.— Woods Vv.) (Clements 113 


Miss. 720, 74 S 422, LRA1917E 357. 

Mo.—Hays v. Hogan, 273 Mo. 1, 200 
SW 286, LRA1918C 715, AnnCas1918 
KP 1027; Curtis® v. Harrison, (Ac). 253 
Sw 474: Mayes v. Fields, (A.) 217 
SW 589. Contra Hufft v. Dougherty, 
184 Mo, A. 374, 171 SW 17. 

Mont.—Clawson v. Schroeder, 63 
Mont. 488, 208 P 924. 

N. Y.—Maher v. ty epee 123 App. 
Div. 579, 108 NYS 228. 

N. G.—-Robertson v. Aldridge, 185 
N. C. 292, 116 SEH 742; Bilyeu y. Beck, 
78 Ni 2G! 481, 100 SE 891; Lin- 
aes Vv. Nissen,” 162 0NE ©5195; 17 SE 

Oh.—BPFlliott v. Harding, 107 Oh. St. 
501, 140 NE 338, 36 ALR 1128. 

Okl.—McCullough vy. Harshman, 99 
OK), 52625226) P55. 

Tenn.—King v. Smythe, 140 Tenn. 
217, 204 SW 296, LRA1918F 293. 

Va.—Blair v. Broadwater, 121 Va. 
302, “93: (SE -6325) sa RAW91 SA: 1001: 
shes v. Meador, 119 Va. 429, 89 SE 

Wis.—Hopkins v. Droppers, 184 
Wis. 400, 198 NW 738, 36 ALR 1156; 


Crossett v. Goelzer, 177 Wis. 455, 188 ! 


NW 627. 

“Defendant’s mere ownership of 
the machine is not enough to create 
liability for his son’s negligence.” 
Denison v. McNorton, 228 Fed. 401, 
404, 142 CCA 6381. 

“Mere ownership of an automobile 
purchased by the father for the use 
and the pleasure of himself and 
family does not render him liable in 
damages for injury sustained through 
the negligence of his minor son while 
operating the automobile on a public 
highway in the furtherance of the 
minor son’s own business and pleas- 
ure.” Mayes y. Fields, (Mo. A.) 217 
SW 589, 590. 

52. See supra § 16, 

53. Ark.—Volentine v.. Wyatt, 164 
Ark. 172, 261 SW 308. 

Ga.—Dougherty v. Woodward, 21 
Ga. A. 427, 94 SE 636. d 


Ill.—Arkin v. Page, 287 Ill. 420, 
123 NE 30, 5 ALR 216. 
Iowa.—Baldwin v. Parsons, 193 


Iowa 75, 186 NW 665. 

Kan.—Daily v. Schneider, 118 Kan. 
295, 234 P 951; Thompson v. Kansas 
Gity, RB. Co.) TIS ean 214 eels PEG 835 
Halverson v. Blosser, 101 Kan, 683, 
168 P 863, LRA1918B 498. 

Ky.—Sale v. Atkins, 206 Ky. 224, 
267 SW 223; Stowe v. Morris, 147 Ky. 


886, 144,-SW 52, 39 LRANS 224, 
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son to the acts of an adult son®® or daughter.*® 

[§ 844] bb. Acts of Child for Individual Pur- 
Except in so far as the rule is altered by 
the application of the ‘‘family purpose doctrine,’ >? 


Md.—Whitelock v. Dennis, 139 Md. 
557, 116 A 68. 

Mass.—McGowan We Longwood, 
242 Mass. 337, 136-NE 72, 23 ALR 
617; Smith v. ‘Jordan, 211 Mass. 269, 
97 NE 761, 

Mich.—Johnston v. Cornelius, 193 
Mich. 115, 159 NW 318. 

Miss. —Winn v. Haliday, 109 Miss. 
691, 69 S 685. 


Mo. —Hays v. Hogan, 273 Mo. 1, 200 


SW 286, LRA1918C 715, AnnCas1918 
M1127, 
Mont.—Clawson v. Schroeder, 63 


Mont. 488, 208 P 924. 

N. Y.—Maher v. Benedict, 123 App. 
Div. 579, 108 NYS 228, © 

N. C.—Robertson v. Aldridge, 185 
N. C. 292, 116 SE 742. 

Oh.—Elliott v. Harding, 107 Oh. St. 
501, 140 NE 338, 36 ALR 1128. 

Okl.—Carder v. Martin, 120 Okl. 
179, 250 P 906; Schmitt v. Kier, 111 
Okl. 28, 288 P 410; MeCullough v. 


Harshman, 99 Okl. 262, 226 P 555. 
Pa.—Laubach vy. Colley, 283 Pa. 366, 


129 A 88; Kunkle v. Thompson, 67 
Pa, Super. 37. 
Wis.—Hopkins v. Droppers, 184 


Wis. 400, 198 NW 738, 36 ALR 1156; 
Crossett v. Goelzer, 177 Wis. 455, 188 
NW 627. 

[a] Violation of speed law.—In an 
action against an automobile owner 
for injuries due to negligence of 
the owner’s son in the operation of 
an automobile, although evidence of 
violation of a speed statute may be 
some evidence of negligence, such 
negligence will not be imputed to the 
owner, where the car was not being 
used for the purposes of the owner. 
Legenbauer v. Esposito, 187 App. Div. 
811, 176 NYS 42. 

54. Ga.—Schumer vy. Register, 12 
Ga, A. 743, 78 SE 731. 

Kan.—Stafford v. Noble, 105 Kan. 
219, 182 P 650. 

Me.—Fuller v. Metcalf, 125 Me. 77, 
130 A S75: 

Ok].—Campbell v. Kirkpatrick, 120 
Okl. 57, 249 P 508; Stumpf v. Mont- 
gomery, 101 Okl. 257, 226 P 65, 30 
ALR 1490. 

Va.— Blair v. Broadwater, 121 Va. 
301, 93 SE 632, LRA1918A 1011. 

Wis.—Papke v. Haerle, 189 Wis. 
156, 207 NW 261. 

55. Ark.—Norton vy. Hall, 149 Ark. 
428, 232 SW 934, 19 AUR 384. 

Kan.—Zeeb v. Bahnmaier, 103 Kan. 
599, 176 P 326, 2 ALR 883; Knight 
v. Cossitt, 102 Kan. 764, 172 P 533. 

Md.—Hynes v. Wilson, 147 Md. 360, 
128 A 70; Myers v. Shipley, 140 Md. 
380, 116 A 645, 20 ALR 1460. 

Mass.—Haskell v. <Albiani, 245 
Mass. 233, 189 NE 516. 

N. Y.—Powers v. Wilson, 203 App. 
Div. 232, 196 NYS 600; Kohlmeier v. 
Allen, 201 App. Div. 445, 194 NYS 
597; Heissenbuttel v. Meagher, 162 
App. Div. 752, 147 NYS 1087 [aff 221 
N: Y. 521, 116. NB 1050): 

Oh.—Elms v. Flick, 100 Oh. St. 186, 
126 NE 66. 

Ei —Markle v. Perot, 273 Pa. 4, 116 
A 542. 

Va.—Cohen v. Meador, 119 Va. 429, 
89 SE 876. 


Wash.—Warren vy. Norguard, 103 
Wash, 284, 174 P 7. 

WwW. Va.--Ritter vy. Hicks, 102 W. 
Va. 541) 135 SH .601..° 

Wis.—Geffert v. Kayser, 179 Wis. 
571, 192 NW 26. 

56. Spence v. Fisher, 184 Cal. 209, 
193 P 255, 14 ALR 1083; Grillich v. 


Weinshenk, 64 Cal. A. 474, 222 P 160; 
Baitary v. Smith, 140 Ma. 437, 1G 
A 651; Woods vy. Clements, 114 Miss. 
301, 15 8 119, LRA1917E 357 [Loverr 
suggestion of error 113 Miss. 720, 74 
S 422, LRAI917E 357); Bilyeu’ Vv. 
Beck, 178 N. C. 481, 100 SE 891. 
57. See supra § $41. 
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the owner is not liable in the case 


missive use by his child of his motor vehicle for 
the child’s own purposes of business or pleasure,°® 
and this is true, although there are other members 


of the family in the vehicle at the 


[§ 845] cc. Acts of Child as Agent of Parent— 


58. Ala.—Feore vy. Trammel, 213 
Ala. 293, 104 S 808: Gardiner v. Sol- 
omon, 200 Ala. 115, % S621, LRA 
1917F 380; Parker Vv. Wilson, 179 
Ala. 361, 60 S 150, 43 LRANS 87. 

Cal. —Spence v. Fisher, 184 Cal. 209, 
193 P 255, 14 ALR 1083. 

Kan.— Watkins v. Clark, 103 Kan. 
629, 176 P 131. 

Me.— Farnum v. Clifford, 118 Me. 
145, 106 A 344, 

Md.—Myers v. Shipley, 140 Md. 380, 
116 A 645, 20 ALR 1460; Whitelock 
v. Dennis, 139 Md. 557, 116 A 68. 

Mass.—Haskell — v. Albiani, 245 
Mass, 233, 189 NE 516; McGowan v. 
Longwood, 242 Mass. "337, 136 NE 
72, 23 ALR 617, 

Mich.—Loehr v. Abell, 174 Mich. 
599, 140 NW 926. 

Mo.—Hays Vv, Hogan, 2273 (Mo. 1; 
200 SW 286, LRA1918C 715, AnnCas 
1918E 1127; Curtis v. Harrison, (A.) 
253 SW 474; Buskie v. Januchowsky, 
(A.) 218 Sw 696. Contra Hays v. 
Hogan, 180 Mo. A. 237, 165 SW Tes. 

Mont.—Clawson v. Schroeder, 63 
Mont. 488, 208 P 924. - 

N. J.—Doran vy. Thomsen, 76 N. J. 
L.. 754, 71 A 296, 131 AmSR 677, 19 
LRANS 335 [rev TAINS IS SA 445506.6 


A Se 
N. Y.—Van Blaricom vy. Dodgson, 
220 N. Y. 111, 115 NE 443, LRAI917F 


363; Legenbauer v. Esposito, 187 App. 
Div. 811, 176 NYS 42; Heissenbuttel 
Vv. Meagher, 162 App. Div. 752, 147 
NYS 1087 [aff 221 N. Y. 511, 116 NE 
1050]; Maher v. Benedict, 423 App. 
Div. 579, 108 NYS 228. 

Oh Elms v. Flick, 100 Oh. St. 186, 
126 NE 66. 

Okl. —Schmitt v.. Kier, 111 Okl. 22, 
238 P 410; Stumpf v. Montgomery, 
101 Ol. 257, 226 P 65, 30 ALR 1490. 

Pa.—Markle v. Perot, 273 Pa. 4, 
116 A 542; Kunkle v. Thompson, 67 
Pa. Super. 37; Conestoga Tract, Co. 
v. Haldy, 22 Pa. Dist. 124. 

Utah.—McFarlane v., Winters, 47 
Utah 598, 155 P 437, LRA1916D 618. 

Va.—Blair v. Broadwater, 121 Va. 
301, 93 SE 632, LRAI918A 1011. 

Wis.—Zeidler v. Goelzer, 191 Wis. 
378, 211 NW 140; Papke v. Haerle, 
189 Wis. 156, 207 NW 261; Geffert v. 
Kayser, 179 Wis. 571, 192 NW 26. 

Alta.—B. & R. Co. v. McLeod, 5 
Alta. L. 176, 7 DomLR 579, 22 West 
DLRMW2742 2 WestWkly 1093 [app al- 
lowed on other grounds 7 Alta. LU. 
349, 18 DomLR 245, 28 WestLR 778, 
6 WestWkly 1299]. 

[a] Illustrations.—(1) Where a 
son, who was a grown man engaged 
in business for himself, was, at the 
time of the accident, using his 
mother’s automobile for his own per- 
sonal benefit and pleasure, without 
her express authority and not in the 
interest of the mother, she was not 
liable on the theory of respondeat 


superior. Gardiner v. Solomon, 200 
Ala. 115, 75 S 621, LRA1917F 380. 
(2) Where a_twenty-four-year-old 


son employed on his own account was 
driving the father’s automobile about 
a mission of his own after obtaining 
permission from the father, nothing 
is shown which would charge the 
father with responsibility for the 
son’s negligence, although the son 
rides with the father and the auto- 
mobile is used at times for the pleas- 
ure, comfort, and convenience of the 
family. Markle v. Perot, 273 Pa, 4, 
116 A 542. (3) The owner of an 
automobile, kept by him for the use 
and pleasure of himself and family, 
is not liable for personal injuries to 
a traveler on the highway caused by 
negligent operation of the automobile 
by the owner’s son, twenty-three |, 
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of a mere per- 


time.°? 


years of age, while he was driving 
the car home after be had accom- 
panied his older brother to his uncle’s 
home, three miles from his home, 
whither the brother, with the permis- 
sion but not at the request or direc- 
tion of their father, had driven the 
ear for the purpose of making a so- 
cial call upon their cousins. Haskell 
v. Albiani, 245 Mass. 2338, 139 NE 
516. (4) Where a father owned an 
automobile which his daughter was 
accustomed to drive when she de- 
sired, asking permission when he was 
at home, but sometimes taking it 
without permission when he was not, 
and while driving the automobile for 
her own pleasure, with personal 
friends, she collided with another and 
injured him, it does not appear that 
she was actually employed to op- 
erate the machine; the daughter was 
not the father’s servant in driving 
the automobile so as to render him 
liable for the injury. Doran v. 
Thomsen, 76 N. J. L. 754, 71 A 296, 
131 AmSR veel Le) LRANS 335 [rev 
74 N. J. L. 445, 66 A 897]. (5) The 
agency for defendant of his son, 
whose negligent driving of an .auto- 
mobile resulted in an injury to plain- 
tiff, is not established by the facts 
that the son had the opportunity of 
using the vehicle whenever he liked, 
and that on the day when the acci- 
dent occurred it was the intention of 
defendant that his son should later 
in the day take defendant’s family 
riding, where it appeared that the 
son had obtained the car from the 
garage where it was kept by defend- 
ant, and was taking a few of his own 
friends for a ride when the accident 
occurred, since, at the time of the 
accident, the automobile was being 
used solely for the purposes of de- 
fendant’s. son. 8) MIRC OUR TV. 
McLeod, 5 Alta. li. 176, 7 DomLR 579, 
22 WestLR. 274, 2 WestWkly 1093 
Lapp allowed on other grounds 7 Alta. 
L. 349, 18 DomLR 245, 28 WestLR 
778, 6 WestWkly 1299). (6) The 
father is not liable for the negli- 
gence of his adult son using the 
father’s car by permission while he 
is on the way to take a young lady 
to a dance. Geffert vi Kayser, 179 
Wis.) 5717/1192) NW, 26.2 (7) An minor 
daughter driving the family car to a 
village for the purpose of purchasing 
a watermelon for her own pleasure, 
she being the only member of the 
family who ate watermelon, is not 
engaged in the prosecution of her 
father’s business. Papke vy. Haerle, 
189 Wis. 156, 207 NW 261. 

[b] Son taking girls on “joy ride.” 
—Where several girls asked a son 
for a pleasure ride in his father’s 
automobile, and, upon being referred 
to his father, asked him if the son 
could give them a “joy ride,” the 
father, upon permitting the son to 
take car, was not liable for injuries 
from the son’s negligence, since he 
had no interest in the joy ride, the 
son under such circumstances not be- 


ing his father’s agent. Legenbauer 
v. Esposito, 187 App. Div. 811, 176 
NYS 42. 

‘59. Mount v. Naert, (Mo.) 2538 Sw 
966; Kohlmeier v. Allen, 201 App. 
Div. 445, 194 NYS 597; Crossett v. 
Goelzer, 177 Wis. 455, 188 NW 627. 


60. Ala.—Feore v. Trammel, 213 
Ala, 293, 104 S 808; Hudgens v. Boles, 
208 Ala. 67, 93 S 694; Erlich v. Heis, 
193 Ala. 669, 69 S 530. 

Cal.—Henry v. Lingsweiler, (A.) 
253 P 357. 

La.-—Mercer v, Rosenblath, 156 La. 
249, 100 S 414. 

Md.—Hynes v. Wilson, 147 Md. 360, 


business for pleasure.’’ 


re” 7 
Ma fs 


- -F§§ 844-845 


(aa) In General. Where the child is driving his 
parent’s car as the servant or agent of the parent, 
the parent is liable for his negligent or wrongful — 
acts,°° the doctrine of agency not being confined. 
to merely commercial transactions,®* and in order 
to establish the relationship, it is not necessary. 


128 A 70. 
Miss..—Winn v. Haliday, 109 Miss. 
ae 69 S 685. 
J.-—Carero v. 
A BBs, 


Breslin, (Sup.) 128 


N. Y.—McComb v. Boardman, 199 
App. Div. 229, 191 NYS 874. 
C.—Wilson v. Polk,  275.N vee} 


490, "95 SE 849, 

Pa.—Raub v. Donn, 254 Pa. 203, 98 
A 861; McCaffrey v. Lukens, 67 Pa. 
Super. 231 

Wis.—Zeidler v. Goelzer, 191 Wis. 
378, 211 NW 140; Wedge v. Gapinski, 
177 Wis. 471, 188 NW 476; Jaeger v. 
Salentine, 171 Wis. 632, 177 NW 886. 

Alta.—B. & R. Co. v. McLeod, 5 
Alta, Io:-176; (Domi 5095 122 West - 
LR 274, 2 WestWkly 1093 [app al- 
lowed on other grounds 7 Alta. L. 
349, 18 DomLR 245, 28 WestLR& 778, 
6 WestWkly 1299]. 

[a] Bringing car from repair 
shop.—The act of a twenty-one-year- 
old son in driving the father’s car 
from the repair shop back to the 
father’s garage is upon the father’s 
business. Raub v. Donn, 254 Pa. 203, 


98 A 861. 

[b] BProcuring clothing.—W here 
defendant’s son, seventeen years of 
age, worked for defendant in his 
store and made deliveries with de- 
fendant’s truck, and received from 
defendant for his services his board, 
clothes, and spending money, but no 
salary, and the son, desiring a hat, 
defendant gave him money to pur- 
chase it and gave him express per- 
mission to take the truck for the 
purpose of going to purchase the hat, 
the son while so using the truck was 
defendant’s agent and defendant was 
liable for his negligence. Kichefsky 
v. Wiatrzykowski, 191 Wis. 319, 322, 
210 NW 679 (‘It being the duty of 
the father, under the circumstances, 
to provide Joseph with clothing, and 
the father having directed the son 
to perform that duty and take the 
car for the purpose, Joseph became 
the agent of his father in making the 
purchase. Joseph was simply doing 
for the father what it was the duty 
of the father to do for himself. The 
father might have personally pur- 
chased the hat, or he might have se- 
lected an agent to do that for him. 
This he did. He chose Joseph as his 
agent to purchase the hat. Joseph, 
in the performance of his agency, 
with the knowledge and consent of 
the father, took the Ford truck to go 
to the place of purchase, and while 
on the trip ran the plaintiff down and 
injured him, and the father is liable 
for the tort’ of the son in the course 
of the agency’’). 

{c] Getting shoes polished.—A 
son driving the family automobile to 
a shoe shining parlor to have his 
shoes shined before going to a dance 
is not acting as the agent of his 


father. Schmitt v. Kier, 111 Okl. 23, 
238 P 410, 
{d] Knowledge of incompetency.— 


Where a father intrusts his minor 
son with an automobile, which ren- 
ders the boy his servant, he is liable 
for injuries caused by the son’s neg- 
ligence in driving, whether or not he 
has actual knowledge and informa- 
tion that his son is a careless, reck- 
less, and negligent driver. Winn v. 
Haliday, 109 Miss. 691, 69 S 685. 

Acts of member of family generally 
see supra § 837. 

61. Dillingham vy. Teeter, 91 Okl. 
165, 216 P 463, 

“Vehicles and motor cars may be 
used, not only for the business of the 
master for profit, but also in his 
McNeal v.. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ws 
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established 


that the child be a hired chauffeur.®°? Further, the 
authority need not be express, but may be implied 
from a precedent course of conduct.®? Under these 
rules, the child. may be acting as agent for the 
parent in driving the parent’s motor vehicle for 
the benefit of other members of the family,** as, for 
example, his mother®® or another child,®* or a guest 
of the family,®’ or even for the personal pleasure 
of the driver.*® Although a particular trip is un- 
dertaken partially for the benefit of the child that 
will not preclude a finding that the child was act- 
ing as the agent of the father,®® as where the son 
is taking his mother and her guests to a neighbor- 
ing city, although he is also going there for a pur- 
pose of his own.7° However, where the use of the 
vehicle is against his express prohibition, the parent 
cannot be held liable upon the ground of agency 


for the acts of his child, whether a minor or an- 


adult;** and a parent is not lable for the negli- 
gence of a minor child in driving his automobile 
contrary to his command, merely because the car 
was accessible to the child and the parent knew 
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that he had previously taken the car contrary to 


orders." 

Joint ownership of the car with his father does 
not make an adult son the servant or agent of the 
father.”4 

[§ 846] (bb) Scope of Authority or Employment. 
In order to impose liability upon the parent for 
the act of his child as his agent, the child at the 
time of the injury must have been acting within 
the scope of his authority or employment,7® al- 
though he need not have been acting under the 
immediate orders or directions of the parent,?® and 
he may even have been at the time acting contrary 
to his instructions.’7 An incidental divergence from 
the duty intrusted to him will not relieve the parent 
from liability,“* as where a son intrusted with the 
vehicle to carry himself and luggage to a college 
and thereafter to take the car to a garage for re- 
pairs met some other students at the railroad sta- 
tion and was conveying them and their suit cases 
to the college when the accident occurred.”® On the 
other hand, if the child has stepped aside from 


McKain, 33 Okl. 449, 453, 126 P 742, 
41 LRANS 775. 

“It is not essential that the agency 
should be a_ business 
agency or the service a remunerative 
service.” Boling v. Asbridge, 84 Okl. 
280, 282, 208 P 894 [quot McCullough 
v. Harshman, 99 Okl. 262, 263, 226 
PA5 Sb I 

62. Denison v. McNorton, 228 Fed. 
401, 142 CCA 631; Fulley v. Metcalf, 
125. Me. .77,:130 A 875. 

{a] If a parent permits a child 
to drive an automobile on his busi- 
ness, the child may be regarded as 
his servant by virtue of the relation- 
ship, although not hired. Fuller v. 
Metcalf, 125 Me. 77, 130 A 875. 

63. U. S.—Denison v. McNorton, 
228 Fed. 401, 142 CCA 6381. 

Ala.—Erlich v. Heis, 193 Ala. 669, 
69 S 530. 

Kan.—Daily v. Schneider, 118 Kan. 
295,.234 P 951. 

Mass.—Smith y. Jordan, 211 Mass. 
269, 97 NE 761. 

Okl.—McCullough v. Harshman, 99 
Okl. 262, 226 P 555. 

64. Winn v. Haliday, 109 Miss. 
691, 69 S 685; Fox v. Cahorowsky, 66 
Pa. Super. 221; Wedge v. Gapinski, 
177 Wis. 471, 188 NW 476. 

[a] aking to and from work.— 
(1) Where a father purchases an au- 
tomobile to take him and other mem- 
bers of the household to and from 
their places of work, and, when his 
son calls for him, directs the son 
first to get the others at their places 
of employment, the son in doing so 
is the father’s servant or agent act- 
ing within the scope of his employ- 
ment, and the father is liable for his 
negligence. Wedge v. Gapinski, 177 
Wis. 471, 188 NW 476. (2)... The 
mother who is the owner of the car 
may be held liable for the act of her 
minor son in driving the car for the 
purpose of taking another member 
of the family to the place at which 
she is employed by the mother’s ex- 
press authority. Fox v. Cahorowsky, 
66 Pa. Super. 221. 

[b] Waking children to ball game. 
—wWhere a seventeen-year-old son had 
been driving automobiles for three 
or four years, and the year before the 
accident, upon purchase of a car by 
his father, the latter placed him in 
exclusive control thereof, charging 
him with the duty of keeping it in 
repair and driving it when in use 
by the father or other members of 
the family, when such son was driv- 
ing the car with the father’s knowl- 
edge and consent to take his brother 
and some other children to a base- 
ball game, frightening a horse on the 
way, such minor son was acting as 
the father’s servant, for whose tort 
the latter was liable. Winn v. Hali- 


day, 109 Miss, 691, 69 S 685. 

65. Ala.—Hrlich v. Heis, 193 Ala. 
669, 69 S 5380. 

Mass.—Smith v. Jordan, 211 Mass. 
269, 97 NE 761. 

Mo.—Curtis v. Harrison, (A.) 253 
Sw 474. 

N. Y.—McCrossen v. Moorhead, 202 
App. Div. 560, 195 NYS 164; McComb 
v. Boardman, 199 App. Div, 229, 191 
NYS 874. 

N. C.—Clark v. Sweaney, 176 N. C. 
eae 97 SE 474, 175 N. C. 280, 95 SH 


Wis.—Jaeger v. Salentine, 171 Wis. 
632, 177 NW 886. 

[a] Daughter driving for mother’s 
pleasure. McCrossen v. Moorhead, 
202 App. Div. 560, 195 NYS 164. 

[b] Rule applied.—The fact that 
a son drives the automobile to school 
so that he might return early and go 
to town with his mother, and ‘that 
the father had stated he sent his 
boy to school that morning, is suf- 
ficient as against a demurrer to the 
evidence to warrant a reasonable man 
in inferring that the son was acting 
for the father in driving the car, so 
that the father could be held liable 
for his negligence. Curtis v. Har- 
rison, (Mo. A.) 2538 SW 474. 

66. Jaeger v. Salentine, 171 Wis. 
632, 177 NW 886. - 

[a] For example, a son who is 
the only member of the family who 
can safely operate the automobile 
may be found to be acting as agent 
of his father in driving the car for 
the purpose of taking a daughter 
back to her place of employment, she 
having been home upon a visit and 
the use of the car being with the 
knowledge of the father. Jaeger v. 
Salentine, -171, Wis. 632, 177 NW 
886. 
67. McNeal v. McKain, 33 Okl. 449, 
126 P 742,41 LRANS 775. 

[a] For example, where a father 
bought an automobile for the pleas- 
ure and comfort of himself and fam- 
ily, his minor son, who was a mem- 
ber of his family, being authorized 
to use it any time for such purpose, 
the son in taking it out for the pleas- 
ure of himself and sister, with a 
friend who was a guest of the 
father’s family, was a servant or 
agent of the father in taking his sis- 
ter and the guest of the family driv- 
ing therein, and was not -performing 
a service independent of his father, 
but the business of his father, making 
the father liable for his negligence 
in driving it. ‘McNeal v. McKain, 33 
Okl. 449, 126 P 742, 41 LRANS 775. 

68. Dillingham vy. Teeter, 91 Okl. 
165, 216;P 463. 

ja] For example, where defendant 
owned and kept on his premises an 
automobile for business purposes, and 


also for the pleasure of the members 
of his family, and a minor son was 


authorized and permitted to operate 


and use it at-any time, and while 
the son was using the car for a 
specific purpose, with defendant’s ex- 
press permission, his negligent and 
careless operation caused injury to 
plaintiff, although using the car for 
his own personal pleasure, the son 
was acting within the scope of his 
authority, and defendant is liable for 
his negligence. Dillingham y. Teeter, 
91 Okl. 165, 216 P 463. 


69. Erlich v. Heis, 193 Ala.’ 669, 
69 S 530. 

70. Erlich v. Heis, supra. 

71. Linville v. Nissen, 162 N. C. 


95, 77 SE 1096; Littler v. Voigt, (Oh. 
A.) 153 NE 311; Way v. Guest, (Tex. 
Civ. A.) 272 SW 217; Ball v. Young- 
blood, (Tex. Civ. A.) 252 SW 872. 

[a] Attending school.—A father is 
not liable for injuries caused by the 
son’s using the father’s automobile 
in attending school, in the absence of 
evidence of authority. Littler v. 
Voigt, (Oh. A.) 153 NE 311. 

72. Reynolds vy. Buck, 127 Iowa 
601, 103 NW 946; Rew v. Stoddard, 
(Tex. Civ. A.) 225 SW 836. 


73. Daily v. Schneider, 118 Kan. 
295.234, Py o51: 
74 Knight v. Cossitt, 102 Kan. 


764, 172, P 533: 

75. -Volentine v. Wyatt, 164 Ark. 
172, 261 SW 308; Schumer v. Regis- 
ter, 12 Ga. A. 743, 78 SE 731. 

76. Volentine v. Wyatt, 164 Ark. 
172, 261 Sw 308. 

77. Volentine v. Wyatt, supra; 
eek v. Rosenblath, 156 La, 249, 100 

78. Feore v. Trammel, 213 Ala. 
293, 104 S 808; Offner v. Wilke, 208 
Ill, A. 4638; Galpin v. Fisher, 109 
Nebr. 700, 192 NW 205; Duncan v. 
Overton, 182 N. C. 80, 108 SE 387. 

[a] Deviation.—(1) If a father, 
the owner of a car, directs his son 
to drive the automobile over a cer- 
tain route and to a certain place, and 
the son deviates substantially and 
materially from the instructions so 
given him, then the father is not 
liable for the son’s negligence, but 
if the deviation is only slight, it will 
not of itself relieve the father from 
liability. Galpin v. Fisher, 109 Nebr. 
700, 192 NW 205. (2) The fact that 
an adult daughter who is taking a 
younger sister to school upon direc- 
tion of her mother, the owner of the 
vehicle, in returning does not take 
the most direct route does not nec- 
essarily take her outside of the line 
or scope of her employment by the 
mother, Feore v. Trammel, 2038 Ala. 
293, 104 S 808. 

79. Duncan y. Overton, 182 N. C. 
80, 108 SE 387. 
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his parent’s business and is engaged purely in busi- 
ness or pleasure of his own concern, then the parent 
will not be lable for his tortious act.8° However, 
the child may be operating the vehicle within the 
scope of his authority and yet not be operating it 
within the furtherance of the parent’s business.*! 
So he is not necessarily aeting outside of the line 
and scope of his employment, although after com- 
pleting an errand for his mother, he drives the 
vehicle upon a mission of his own or for his own 
pleasure.®2 

Permitting third person fo drive. Where the 
owner’s son is in possession and eontrol of the 
motor vehicle under such circumstances as to im- 
pose lability upon the parent for his acts, his act 
in permitting an employee of the father to drive 
the vehicle is an act for which the father would be 
responsible.§* So where a mother had intrusted her 
automobile to her son, the negligence of a friend, 
whom the son permitted to drive while he rode in the 
back seat, would be the negligence of the son." On 
the other hand, although a mother has provided a 
motor vehicle for the pleasure of her minor daugh- 
ter, she is not liable for the negligence of one who 


sustains no relation to her but who is driving the. 


vehicle under the direction and control of the daugh- 
ter.®5 

Inviting guests. In an action against the owner 
for negligence of his chauffeur by one riding in the 


g0. Ark.—Volentine v, Bee 164 
Ark. 172, 261 SW. 308 
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. 


responsible for the negligent conduct 
of such driver, as the cases generally, 


ot 
§ 


[§ 846-849 


owner’s car upon the invitation of the owner’s 
daughter, the responsibility of the owner rests upon 
the authority conferred upon the daughter to invite 
the guest to accompany her.*® 

[§ 847] (cc) Adoption or Ratification of Acts. 
The parent may become liable for the acts of a 
child by the adoption or ratification of such acts.** 

[§ 848] dd. Presence of Parent in Vehicle.*® 
Where the owner of the vehicle is riding with his 
child who is driving it, the owner, having unre- 
stricted right of direction and control, has been held 
responsible for the negligence of the child,®® al- 
though he has taken no part in the driving or man- 
agement of the vehicle.®° On the other hand, it has 
been held that the fact that the father and owner 
is present in the car while his adult son is driving 
it does not in itself impose lability upon the father 


where it is not shown that the son is using the 


ear for his father’s business or pleasure,®+ and it 
is not shown that the father did or failed to do 
anything contributing to the accident.9? 

[§ 849] (b) Wife. Under the common-law rule 
imposing liability upon the husband for the torts of 
his wife®* which has been recognized by statute in 
some jurisdictions,®* the husband may be liable for 
the tort of his wife in operating a motor vehicle 
owned by him;% but in those jurisdictions in which 
the common-law rule has been abrogated by stat- 
ute®® a husband is not, from the mere fact of re- 


adoption of the son’s act so as to 
render defendant liable therefor. 


196 Iowa 


208. 194 NW 90. 

Md.—Whitelock v. Dennis, 139 Md. 
5575) 116 A 68 

N. G—linville v. Nissen, 162 N. C. 
95, 77 SE 1096. 

Okl.—Carder_ v. Martin, 120 Okl. 
179, 250 P 906; Campbell v. Kirkpat- 
rick, 120 Okl, 57, 249 P 508. 

{a] MIllustrations.—(1) Where a 
father directs his son to drive to a 
certain town for the purpose of mak- 
ing a purchase for the father, and 
after making such purchase the son 
instead of returning home proceeds 
to a town several miles further in a 
direction away from his home, and 
an accident due to his negligence oc- 
curs in the latter town, the father is 
not liable, although at the time of 
such accident the son has started 
home to resume his father’s busi- 
ness. Carder v. Martin, 120 Okl. 179, 
250 P 906. (2) Where a father au- 
thorized his minor daughter to use 
his automobile in going to and coming 
from school, and without his knowl- 
edge she took the car out for a 
different purpose and on a misston 
of her own, the father was not liable 
for her negligent operation of Hae 


car. Campbell v. Kirkpatrick, 
Okl. 57, 249 P 508. 
[b] Reason for rule-—‘It does not 


seem to us logical to hold that, if 
the driver of the owner, who is ‘not 
related to him, is acting beyond the 
scope of his employment or not act- 
ing for his employer’s, but for his 
own business when the accident oc- 
curs, then the owner is not respon- 
sible, yet if the driver be a son of 
the owner, although acting wholly 
for his own business in running the 
car, the owner is liable. We can see 
no good reason for holding the owner 
to a stricter liability in the one case 
than in the other. Of course it may 
be more difficult to prove that a son 
is engaged in his own business and 
is not acting for his father than in 
the case of a chauffeur not related, 
but if it be correct to say that the 
mere relationship existing between 
the owner of a motor vehicle and a 
member of his family who is driving 
it is not sufficient to render the owner 


if not universally, do, and the owner 
is liable, if at all, on the theory of 
master and servant or principal and 
agent, as he is in the case of an un- 
related chauffeur, then why should 
there be a different application of the 
principles of law to the two cases? 
Some of the cases speak of the danger 
of letting incompetent children run 
the cars, but if the parent permits a 
child who is not a licensed operator, 
or one he knows to be reckless and 
incompetent, to run a car, another 
question may arise. The argument 
is made that if the owner is not held 
responsible if the accident is caused 
by the negligence of a minor son or 
daughter, the party injured is prac- 
tically without remedy in most cases. 
But infants are liable for their torts, 

.. and a judgment against one of 
them may eventually be as easily 
recovered as those against chauf- 
feurs, who are not always financially 
able to respond in damages, But be- 
yond that, there can be no: valid rea- 
son for permitting recovery against 
an owner of a car simply because his 
son or daughter, whose negligence 
caused an injury, iS not financially 
responsible, in a kind of case in 
which he would not be_ responsi- 
ble if his chauffeur’s negligence 
had caused the injury.” * Whitelock 
Me Dennis, 139. Md. 557, 563, 116 A 


81. Feore v. Trammel, 213 Ala. 293, 
104 S 808. 

82. Feore v. Trammel, supra. 

83. Mercer v. Rosenblath, 156 La. 
249, 100 S 414, 

84. Thixton v. Palmer, 210 Ky. 
838. 276 SW 971, 44 ALR 13879. 

85. Schumer v. Register, 12 Ga. 
A. 743, 78 SH 781. 

86. Flynn v. Lewis, 231 Mass. 550, 
121 NE 493, 2 ALR 896. 

87. Smith v. Jordan, 211 Mass, 269, 
97 NE 761. 

[a] Acts not constituting ratifica- 
tion.— Where defendant’s son while 
using defendant’s automobile for his 
own purposes ran upon intestate, the 
fact that defendant at the son’s re- 
quest immediately afterward gave 
his services as physician for intes- 
tate’s relief did not constitute an 


Parker v. Wilson, 179 Ala. 361, 60 S 
150, 48 LRANS 87. 


88. Presence of owner generally 
see supra § 833. 

89. Smith v. Spirek, 196 Iowa 
1328, 195 NW 736; Fuller v. Metcalf, 
125 Me. 77, 130 A 875; Carero v. 
Breslin, (N..J. Sup.) 1£28.A 883. 

[a] Illustrations.—(1) Where a 


youthful son is driving an automo- 
bile with the father’s consent and 
under his direction, the negligent 
acts of the driver, if any, will be 
considered the acts of the father. 
Smith v. Spirek, 196 Iowa 1328, 195 
NW 736. (2) An owner, riding in an 
automobile driven by his daughter 
for his convenience, is liable for in- 
juries caused by her negligence. 
Carero v. Breslin, (N. J. Sup.) 128 
A 883. 

90. Daggy v. Miller, 180 Iowa 1146, 
162 NW 854. 

[a] Thug the owner of an auto- 
mobile, riding in it when it was 
driven by his minor son, could not 
escape legal responsibility for the 
consequences of its collision with a 
buggy by proof that he was himself 
wholly passive and took no part in 
the driving or management or control 
of the car, and if the car was driven 
without proper lights, or was op- 
erated on the public highway in the 
nighttime at a reckless speed, or 
without due care, the owner was tac- 


itly consenting at least, and the 
driver’s negligence was his negli- 
gence, Daggy ae Miller, 180 Iowa 
Ti4t6, 162 NW 854. 

91. Zeeb v. Balnmaier, 103 Kan. 
599, 176 P 326, 2 AUR 8 

92. Zeeb Vv. Hapa supra. 
: oe See Husband and Wife 

94. See statutory provisions. 

95. Griffin v. Miller, 29 Ga. A, 585, 


116 SE 339. 

[a] Evidence of relationship.— 
Where the evidence shows the driver 
of an automobile was defendant’s 
wife at the time of the injury, rela- 
tionship at that time, in the absence 
of other proof, fixes the status. Grif- 
fin v. Miller, 29 Ga. A. 585, 116 SE 


339. 
96. See Husband and Wife § 417. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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lationship, liable for an injury occasioned by the 
negligence or misconduct of his wife in driving his 
motor vehicle.®* Such lability, if existent, must 
rest upon the principles imposing lability upon the 
principal or master for the acts of the agent or 
servant.°® Under the civil law doctrine that the 
husband is not liable for the torts of his wife com- 
mitted out of his’ presence,®® where the husband is 
not present at the time of the accident, he is not 
liable for the negligent driving of his automobile by 
his wife, where it is not shown that he has any 


knowledge of, or has given assent to, the use made _ 


oft. 

Creation of agency. Even in states recognizing 
the common-law rule that the husband is lable for 
the tort of his wife,? the liability of the husband for 
the negligence of his wife may be predicated upon 
the fact that her alleged negligence occurred when 
she was using his motor vehicle as his agent.? The 
relationship of agency of the wife for her husband 
may be shown by express creation or may be im- 
plied from proof of conduct or circumstances rea- 
sonably creating the agency.t The fact that the 
wife is operating the husband’s motor vehicle under 
his general permission for purposes of her own does 
not render her his agent.® 

Presence of husband. A husband who, while rid- 


97. 


Ark.—Johnson v. Newman, 168 4. 
Ark. 836, 271 SW 705. 
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ing with his wife, permits her to operate the car 
may be responsible for her negligence upon the: 
theory that under such circumstances she is acting 
as his agent,® or upon the theory that he exercises 
such control over her acts as to prevent an act of 
negligence which may result in injury to third per- 
sons and that it is his positive duty to do so," or 
upon the theory that they are engaged in a common 
enterprise.® ’ 

Liability as bailor. The owner of a motor ve- 
hicle is not liable as a bailor for the negligence of 
his wife as a bailee for an injury occasioned by the 
wife while driving the vehicle for her own pleasure 
under a general permission to use it.® 

[§ 850] (c) Husband. The mere ownership of 
an automobile by a wife and its operation by her 
husband at. the time of the accident is not sufficient 
to charge her with negligence of the husband in 
the absence of any showing that it was at the time 
being operated in the course of her business or 
pleasure.!° . However, subject to the general rules 
as to the responsibility of a married woman for 
the acts of her husband as her agent,'* a wife may 
be responsible for the acts of her husband in driv- 
ing a car owned by her where he is at the time 
acting within the scope of his employment as 
here agent or servant,'* or for. their joint inter- 


Bretzfelder v, Demaree, 102 Oh.| v. Thompson, 189 Ky. 830, 226 SW 
St. 105, 130 NE 505; Beard v. Davis, | 368 


Cal.—Hill v. Jacquemart, 55 Cal. A. 
498, 203 P 1021. 

Colo.—Hutchins v. Haffner, 63 Colo. 
365, 167 P 966, LRA1918A 1008. 

Iowa.—Crawford v. McElhinney, 
171 Iowa 606, 154 NW 310, AnnCas 
1917H 221. 

Mo.—Malone v. Small, (A.) 291 SW 
163; Drake v. Rowan, 216 Mo, A. 663, 
272 SW 101. 

N. Y.—Tanzer v. Read, 160 App. 
Div. 584, 145 NYS 708. 

Oh.—Bretzfelder v. Demaree, 102 
Oh. St. 105, 130 NE 505. 

R. I.—Landry v. Richmond, 45 R. I, 
5045 124 A 263, 32 ALR 1500. 

{a] Exclusive use by wife.—A 


husband who owns and maintains at 


his own expense an automobile for 
the exclusive use of his wife, who 
is an experienced and competent 
driver, is not liable for her negli- 
gence at a time when she is using 
the car exclusively for her own pur- 
pose. Landry vy, Richmond, 45 R. I. 
504, 124 A 263, 32 ALR 1500. 

98. Cal.—Sanfilippo v. Lesser, 59 
Cal. A. 86, 210 P 44, 

Colo.—Hutchins v. Haffner, 63 
Colo. 365, 167 P 966, LRA1918A 1008. 

Iil.— Minasian v. Poff, 217 Ill. A. 8; 


pop ienaen vy. Johnson, 207 Ill. A. 
Ilowa.—Crawford v. McElhinney, 


171 Iowa 606, 154 NW 310, AnnCas 
1917E 221. 

Mo.—Malone v. Small, (A.) 291 SW 
163; Jedlicka v. Shackleford, (A.) 270 


SW 125. 

N. Y.—Duffy v. Ascher, 191° App. 
Div. 918, 181 NYS 934; Tanzer v. 
Read, 160 App. Div. 584, 145 NYS 
708, 

99. 


See Husband and Wife § 416. 
4... Durell v.! Plach, st. la. Aw 758. 
2. See Husband and Wife § 413. 
3S. Beard v.- Davis; 86 OW. Va.. 437; 
103 SE 278. 


[a] MDlustration—An automobile 


owner, who directs or authorizes his: 


wife as his agent to operate it in 
carrying him from their home to a 
railroad station and to drive it back, 
where in returning she negligently 
collides with another’s machine, 
causing personal injury and damages 
to it, is liable on the principle of 
respondeat superior, and may be sued 
by the injured party without joining 
the owner’s wife as_ defendant. 
Beard v. Davis, 86 W. Va. 437, 103 
SE 278. 


86 W. Va. 437, 103 SE 278. 

5. Drake v, Rowan, 216 Mo, A. 663, 
272 SW. 101; Oster v. Chicago, etc., 
R. Co., (Mo. A.) 256 SW 826; Mast v. 
Hirsh, .199 —MopA. 1, | 202 SSiW. ZiLo3 
Tanzer v. Read, 160 App. Div. 584, 145 
NYS 708; Bretzfelder v. Demaree, 102 
Oh. St. 105, 1830 NE 505; Powell v. 
Newman, 14 Oh, A. 479; Landry v. 
Richmond, 45 R. I, 504, 509,°124 A 
263, 32 ALR 1500. 

“A husband who furnishes an au- 
tomobile for the pleasure of his fam- 
ily and permits his wife to drive 
whenever she desires is not respon- 
sible for her negligent use of the car 
when driving exclusively for her own 


purposes.” Landry v. Richmond, 
supra. 
{a] MTllustrations.—(1) Where a 


husband buys a car for the use of 
his wife, who has the privilege of 
using it whenever she desires in ac- 
cordance with her husband’s general 
consent, he is not responsible in dam- 
ages for a collision of the car while 
operated by the wife. Drake v. 
Rowan, 216 Mo. A. 663, 272 SW 101. 
(2) Where a husband kept an auto- 
mobile for the use of himself and his 
wife, and she drove it for the pleas- 
ure of herself and those she took 
with her, his mere knowledge that 
she was driving with relatives, with- 
out any showing that he directed or 
requested her to drive the automo- 
bile then, did not make her his agent, 
So as to make him liable for her 
negligence resulting in personal in- 
jury to a third person. Mast v. 
Hirsch, 199 Mo. A. 1, 202 SW 275. 
(3) A husband who has purchased an 
automobile for the mutual pleasure 
of himself and family is not liable 
for personal injuries caused by the 
wife while operating the machine for 
her own recreation and not in con- 
nection with any business of the hus- 
band. Tanzer v. Read, 160 App. Div. 
584, 145 NYS 708. (4) ‘When, by 
permission of her husband, the wife 
is allowed to use his automobile for 
her own purposes, proof that the car 
was his, that she was his wife, and 
that she took her child with her to 
religious services, does not, ipso 
facto, make the husband liable as 
her principal.” Bretzfelder' v. De- 
eae 102 Oh. St. 105, 113, 130 NE 
505. 
6. Johnson v. Newman, 168 Ark. 
836, 271 SW 705; Standard Oil Co. 


7. Minor v. Mapes, 102 Ark, 351, 
144 SW 292; 39 LRANS 214. 

8. Crawford v. McElhinney, 171 
lowe 606, 154 NW 310, AnnCasi917B 

9. Hutchins v. Haffner, 63 Colo. 
365, 167 P 966, LRA1918A 1008; Drake 
NB Rowan, 216 Mo. A. 663, 272 SW 
101. 

10. Willis v. Crays, 84 Ind. A. 253, 
151 NE 13; Smith v. Weaver, 73 Ind. 
A. 350, 124 NE 5038; Pollock v. Watts, 
142 Md. 403, 121 A 238; Moulton v. 
Langley, 81 N. H. 138, °124 A _ 170; 
Brenner v. Goldstein, 184 App. Div. 
268, 171 NYS 579. 

[a] MTllustrations.—(1) Where the 
wife’s automobile is used as a pleas- 
ure car for the family and for the 
transportation of laundry and sup- 
plies for a boarding house, the wife 
is not liable for the negligence of 
her husband in taking a boy to de- 
liver an umbrella without the wife’s 
knowledge, since the car at such time 
was being used in a business distinct 
from that for which it was being 
Kept, and the husband at the time 
was not on a mission for the wife. 
Moulton v. Langley, 81 N. H. 138, 124 
A 70. (2) Where a husband after 
driving his wife’s automobile on a 
trip to the cemetery where his mother 
was buried, and after the wife left 
the car to go to see her sister, the 
husband proceeded without directions 
from her and digressed from, their 
course to go to see his brother, such 
digression was not in any sense the 
business of the wife, nor was it done 
for her pleasure, so that the wife 
was not liable for injuries resulting 
to the rider of a motor cycle, which 
collided with the car while being 
driven by the husband on such digres- 


sion. Pollock v. Watts, 142 Md. 403, 
121 A 238. 
11. Liability of wife for torts of 


husband as agent generally see Hus- 
band and Wife § 412. 

12. Cal.—Ransford v. Ainsworth, 
196 Cal. 279, 237 P 747; Donaghue 
Na iegt cts 58 Cal. A. 457, 208 P 

Conn.—Kolensky y. DeFrancesco, 
102 Conn. 660, 129 A 777. 

Ind.— Willis v. Crays, 84 Ind. A. 
2538, 151 NE 13. 

N. J.—Venghis v. Nathanson, 101 
ING laa Ole dan cevAcnLios 

N. Y.—Allen v. Holler, 199 App. 
Div. 750, 192 NYS 351. 


1094 [42 C.J] 


est.13 While the agency of the husband for the wife 
is not established by the mere fact of the marital 
relation,‘ it may be shown by cireumstantial evi- 
dence,?® as, for example, the fact that she is present 
at the time and permitting him to drive at a high 
speed.16 

Under the law as to community property,‘7 where 
a motor vehicle is operated by the husband for the 
benefit of a community, consisting of himself and 
his wife, the community is liable for his negli- 
gence.1& 

[§ 851] (d) Sister. The owner of a motor vehicle 
is not from the mere fact of ownership liable for 
the negligence of a sister in operating it, if she 
was not at the time his agent or was not in the 
pursuit of any business for him or in his behalf,1® 
but is using the vehicle for her own pleasure with 
his general or special permission.?° 

[§ 852] (e) Brother. The owner is not liable for 
the negligence of his brother in driving his motor 
vehicle where it does not appear that the brother 
in so driving it was his agent or servant and en- 
gaged in his business or purpose.?+. So the brother 
is not liable where the brother takes the motor 
vehicle from a garage without the permission of 
the owner.?, An owner, whose car is driven by his 
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ed 


[§§ 850-855 


for injuries from the brother’s negligence,?* al- 
though he had previously authorized the brother to 
take the car out when his mother wished.?* 

[§ 853] (f) Niece. Where the driver of the au- 
tomobile is the owner’s niece, who, while residing 
in his household, is not then operating his machine 
for any general or special purpose of the owner, but 
for her own purpose, the owner is not liable for her 
negligence.”° 

[§ 854] (g) Cousin. The mere fact that the 
owner of the car and the operator of the car are 


cousins does not impose liability upon the owner 


for the tort of the operator,” in the absence of a 
showing that the operator was acting as a servant 
or agent of the owner.2” So where a cousin, au- 
thorized by the owner to return his car to the 
garage, operates the car to go upon an errand of 
his own for his own pleasure and business, his 
agency having ceased, the owner is not liable for 
his tort.?§ 

[§ 855] d. Acts of Servant or Agent—(1) In Gen- 
eral. In accordance with the general rules govern- 
ing the liability of a principal? or master,®° the 
owner of a motor vehicle may be liable for injuries 
occasioned by its operation-by his agent or em- 
ployee within the scope of his authority or employ- 


brother for purposes of their mother, is not liable 


Tenn.—Hull v. Simmons, 7 Tenn. 
Giv. Ax.351: 
fa] Tlustrations.—(1) Where a 


wife is the owner of a fruit farm and 
owns an automobile, which her hus- 
band drove with her at the time of 
an accident, the fact that he made 
his home on the farm and worked 
thereon without wages, and that on 
the day of the accident he was on 
his way to town to procure tobacco 
for himself and féed for pigeons be- 
longing to a boy on the farm, sus- 
tains a verdict against her for injury 
caused by his negligence. Donaghue 
v. Hayden, 58 Cal. A. 457, 208 P 1007. 
(2) Where a wife owns but does not 
drive her auto, and when used for her 
pleasure her husband acts as her 
agent and chauffeur, if, for her own 
pleasure, she accompanies her hus- 
band on a business trip, it cannot be 
said as a matter of law that he is 
not performing some service for her 
at the time of the collision. Allen v. 
dtetler, 199 App. Div. 750, 192 NYS 

51 

{b] Family car.—A wife, owning 
an automobile which she permits to 
be used, as a family car, .is liable 
for’ an injury caused by the _ negli- 
gence of her husband when driving 
the car, where it appears he was 
driving it in the course of her busi- 
ness or pleasure at the time of the 
injury. Venghis v. Nathanson, 101 
Wer deuiapl lO Tac Av 7b. 

13. Hull v. Simmons, % Tenn. Civ. 
A. 351. 

14. Willis v. Crays, 84 Ind. A, 253, 
151.NE 13. 

15. Willis v. Crays, supra. 

16. Willis v. Crays, supra. 

17. See Husband and Wife §§ 
1069-1275. 

18. Milne v. Kane, 64 Wash. 254, 
116 P. 659, 86 LRANS 88, AnnCas 
1913A 318. 

19. Kilcoyne v. Metz, (Mo. A.) 258 
Sw 4. See Quinn v. Neal, 19 Ga, A. 
484, 91 SH 786 (for facts held not to 
show agency of sister driving 
brother’s automobile). 

20.. Kilcoyne v. Metz, (Mo. A.) 258 


4, 

21. Hall v. Scott, 231 Ill. A. 494; 
Brenner v. Walsh, 206 App. Div. 469, 
201 NYS 482; Lane vy. Crandall, 5 
Alta, i. 42, 10 DomLR 768, 23 West 
LR 869, 4 "WestWkly 165 [dism app 
5 DomLR 580, 21 WestLR 793, 2 
West Wkly 675]. 


ment.*t 


[a] Driving at request of daugh- 
ter.— The owner is not liable for the 
negligence of his brother, although 
at the time of the accident in ques- 
tion the brother is engaged in driving 
home the owner’s daughter, it not 
appearing that the owner was aware 
that the car was being used for that 
purpose, nor that the daughter had 
any authority from the owner to re- 
quest or direct his brother to use the 
car for the purpose for which it was 
actually used. Lane v. Crandall, 5 
Alta. L. 42, 10 DomLR 763, 23 West 
LR 869, 4 WestWkly 165 [dism app 
5 DomLR 580, 21 WestLR 793, 2 
WestWkly 675]. 

22. Brenner v. ‘aise, 206 App. 
Div. 469, 201 NYS 482 

23. DeSmet v. Niles, 175 App. Div. 
822, 161 NYS 566. 

24. De Smet v. Niles, supra. 


25. Roberts v. Schanz, 83 Misc. 
139, 144 NYS 824. 
26. Johnston vy. Hare, (Ariz.) 246 


P 546. 

27. Johnston y. Hare, supra. 

28. Johnston v. Hare, supra. 

oy See Agency §§ 532-539. 

See Master and Servant §§ 
14d6- 1603. 

31. Ark.—Hughey v. Lennox, 142 
Ark, 598, 219 SW _ 38238; Healey Vv. 
Cockrill, 133 Ark. 327, $02 SW 229, 
LRA1918D 115. 

Cal.Randolph v. Hunt, 41 Cal. A. 
739, 183 P 358, 362 [quot Cyc). 

Del.—Travers v. Hartman, 28 Del. 
802, 92 A 855; Grier v. Samuel, 27 
Del. 106, 86 "A 209; Hannigan v. 
Wright, 51 Del. 537, 63 

La.—Manceaux v. iuute® 
Co., 148 La. 98, 86 S 665, 

Md.—Opecello v. Meads, 135 A 488. 

Mass.—Fleischner y. Durgin, 207 
Mass. 435, 93 NE 801, 33 LRANS 79, 
20 AnnCas 1291. 

Mich.—Houseman v. Karicofe, 201 
Mich, 420, 167 NW 964. 

Mo.—Nicholas v. Kelley, 159 Mo. 
A, 20, 1389 SW 248. 

N. H.—Tullgren v, Amoskeag Mfg. 
Co., 183 A 4, 46 ALR 880; Wolcott v. 
Fellows, 131 A 352, 

N. Y.-_Esposito v. American R. Ex- 
press Co., 194 App. Div. 347, 185 NYS 


Canal 


3bDe: 
N. D.—Kohlman vy. Hylarid, 210 
NW 648. 


Okl.—McNeal v. McKain, 33 Ok1. | 
449, 126 P 742, 41 LRANS 775. 
Or.—Houston v. Keats Auto Co., 


automobile.” 


This rule applies where the owner is a 


85 Or, 125, 166) P53! 
Pa.—Crouse v. Lubin, 260 Pa. 329, 


103 A’ 725. 
Tex.—Flores v. Garcia, (Civ. A.) 
226 SW 743; Lefkovitz v. Sherwood, 


(Civ. A.) 186 SW 850. 

Utah.—Burton v. La Duke, 61 Utah 
78, 210° P 978. 

Wash.—Savage v. 
Wash. 692, 204 P 805; 
Co., 107 Wash. 562, 182 P 614, 186 
P 327; George v. Carstens Packing 
Co., 91 Wash. 637,°158°P 529. 

Que. .—Page v. Brossard, 26 RevLeg 
NS 86 


Donovan, 118 


“Yhe ordinary rules of master and 
servant are to be applied to the rela- 
tion of owner and chauffeur of an 
Yea aay v. Clay; 151) Lia. 
VEO ILA O2eS iS 

“The acts of the chauffeur, in oper- 
ating an automobile, within the au- 
thority of his employment, are the 
acts of a servant. The relation.of 
master and servant exists between 
the chauffeur and his employer, and 
the rules of law applicable to that 
relation apply.” Hannigan v. Wright, 
21 Del. 537, 540, 63 A 234, 

{a] Carriage of passengers.—The 
owner of motor trucks rented for the 
carriage of passengers must be held 
to have been present, at the time 
of an injury to a passenger, in the 
persons of his servants, whose knowl- 
edge and acts are his. Gornstein v. 
Priver, 64 Cal. A. 249, 221 P 396. 

[b] Rules applicable to other ve- 
hicles.—‘“‘The rules that apply at 
common law as to the servant in 
charge of vehicles belonging to the 
master are applicable to chauffeurs 
or persons in charge of motor cars 
of the master.” McNeal v. McKain, 
33 Om. 449, 453, 126 P 742, 41 LRANS 

{c] In Porto Rico.—(1) Under Civ. 
Code § 1804 the owner of a motor 
vehicle engaged in the business of 
public transportation is liable for 
damages caused by the negligence 
of the driver whether or not he is 
in the vehicle when the damage’ is 
done. Allen y. International Express 
Co., 28 Porto Rico 448; Morales v. 
Caraballo, 27 Porto Rico 544. (2) 
The owner of a private motor vehi- 
cle is not so liable when not present. 
| Velez v. Liavina, 18 Porto Rico 634. 
(3) Under § 1803, the owner of a 
private automobile is liable if pres- 
ent in the vehicle when the injury 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Singer v. Metz .. 


§§ 855-857] 


corporation®? or partnership.** 


Liability to guest or invitee. 


or agent.?* 


invites a third person to ride in 


owner is responsible for any injury to such person 
resulting proximately from the driver’ 
but upon the other hand he is ordinarily not lable 
to one who is invited by the driver to ride where in 
so inviting him the driver is acting outside of the 
scope of his authority or employment.°® 


occurs. Mendez v. Baldassari, 28 
Porto Rico 571; Garcia v. Georgetti, 
4 Porto Rico Fed. 495. 

32. Panama R. Co. v. Bosse, 239 
Fed. 303, 152 CCA 291 [aff 249 U.S. 
41, 39 Sct 211, 63 L. ed. 466]; Stovall 
v. Corey Highlands Land Co., 189 
Ala. 576, 66 S 577; Cumberland. Tel., 


eter Cory ve Burns, 1 Tenn, Civ. iM 
148. 
{a] A corporation operating mo- 


tor busses is responsible for the acts 
of negligence of its employees within 
the scope of their employment result- 
ing in injuries to others. Panama R. 
Co. v. Bosse, 239 Fed. 308, 152 CCA 
291 [aff 249 Wass 41, 39 SCt 211, 63 
L. ed. 466]. 

33. Kieffer v. Bienstock, 128 Misc. 
451, 218 NYS 526. 

34. Macale v. Lynch, 110 ‘Wash. 
444, 188 P 517. 

35. Karahleos v. Dillingham, 119 
Me. 165, 109 A 815. 

[a] Rule applied.—A case against 
the original members of a firm for 
injury from the driving against a 
pedestrian, while crossing a street, 
of an auto of the firm by an-em- 
ployee thereof, after retirement of 
a member without the filing of notice 
thereof, falls short of judicable rank, 
where the agreed statement of facts 
is silent as to whether the employee 
was at the time in the course of his 
employment, and as to whether any 
negligence of his was the proximate 
cause of the injury. Karahleos v. 
Dillingham, 119 Me. 165, 109 A 815. 

36. See supra § 804. 

37. Ala.—Garner v. Baker, 214 Ala. 
385, 108 S 38. 

Til_—Lasley v. Crawdéord, 228 Ill, A. 
590. 

Mo.— Wren vy. Suburban Motor 
Transfer Co., (A.) 241 SW 464. 

N. H.—Tullgren v. Amoskeag Mfg. 
Co., 133 A 4, 46 ALR 380. 

N. Y.—Lowell v. Williams, 183 App. 
Div. 701, 170 NYS 596 [aff 228 N. Y. 
592 mem, 127 NE 916 mem], 

See Mitchell v. Raymond, 181 Wis. 
591, 195 NW 855 (dictum). 

Curran v. Earle C. Anthony, 
(Cal. A.) 247 P 236; Paiewonsky 


v.i' Joffe, 101 N. J. Li: 521, 129 A 142, 
40 ALR 1335. 4 
39. See infra § 861. 


40. Gornstein v. Priver, 64 Cal. A. 
249, 221 P 396; Rodenburg v. Clinton 
Auto, etc., Co., 84. N. J. L. 545, 87 A 71 
[aff 85 N. SU flue 729, 91 A 10701; Vespe 
Vv. Rosen, 75 Pa. Super. 332. 

41. S.—Lane v. Roth, 195 Fed. 
256, 15. CCA 227. 

Ala.—Powers y. Williamson, 189 
Ala. 600, 66 S 585. 

Cal.—Randolph v. Hunt, 41 Cal. A. 
739, 183. P 358; Luckie v. Diamond 
Coal Co., 41 Cal. A. 468, 183 'P 178. 

.Del.—Travers v. Hartman, 28 Del. 
302, 92 A 855. 

Ga.—Fielder v. Davison, 139 Ga. 
509, 77 SE 618; Palmer v..Heinzerling, 
34 ‘Ga. A. 544, 130.SE 587; Rape v. 
Barker, 25 Ga, A. 362, 103 SE 171. 


The owner is not 
an insurer, however, but is liable only for injuries 
which result from the negligence of the servant,*4 
and which are proximately “eaused thereby.®° 

The duty of the 
operator of a motor vehicle to exercise ordinary 
care toward one riding in the vehicle at his express 
or implied invitation where such duty is recog- 
nized®® extends to the owner who, although not him- 
self driving, is-operating his vehicle by a. servant 
So where the driver acting either ex- 
pressly or by implication within the line of his duty 
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the vehicle, the 


s negligence,*® 
impose lability 


Ill.— Hibernian Banking Assoc. v. 
True, 228 Ill. A. 194; Heelan v. Gug- 
genheim, DOL Wea pAc 1; Reinick. v. 
Smetana, 205 Ill. A. 321. 

Ind.—Premier Motor Mfg. Co. v. 
Tilford, 61 Ind. A. 164, 111 NE 645. 

lowa.—Williams v. Cohn, 201 Iowa 
1121, 206 NW 8238; Napier vy. Patter- 
son, "198 Iowa 257, 196 NW 73; Daggy 
ey Miller, 180 Iowa 1146, 162 NW 

Kan.—Halverson v. Blosser, 101 
Kan. 6838, 168 P 863, LRA1918B 498; 
Gamble v. Uncle Sam Oil Co., 100 
Kan, 74, 163 P 627, LRA1917D 87a. 

Ky. —National Cash Register Co. v. 
Williams, 161 Ky. 550, 171 SW 162. 

La.—Rusha v. W. G. Coyle Co., 149 
La. 731, 90 S 144, 

Mass.—Chute v. Morey, 234 Mass. 
387, 125 NE 574; Santoro v. Bickford, 
229 Mass. 357, 118 NE 665; Mel- 
chionda v. American. Locomotive Co., 
229 Mass. 202, 118 NE 265. 

Mich. — Brinkman v. Zuckerman, 
192 Mich. 624, 159 NW 316. 

Minn.—Payne yv. Leininger, 160 
Minn. 75, 199 NW 435; Stanger v. 
Thompson, 153 Minn. 488, 190 NW 
897; Kayser v. Van Nest, 125 Minn. 
277, 146 NW 1091, 51 LRANS 970. 

Mo.—Borah v. Zoellner Motor Car 
Co., (A.) 257 SW 145; Howard, etc., 
Realty Co, v. Berman, 212 Mo. A, 401, 
245 SW 606; Michael v. Pulliam, (A.) 
215 SW 763; Daily v. Maxwell, 152 
Mo. A..415, 133 SW 351, 

Mont.—Clawson v. Schroeder, 63 
Mont. 488, 208 P 924. 

Nebr.—Dirks vy. Ensign Omnibus, 
ete., Co., 107 Nebr. 556, 186 NW 525; 
Neff. v. * Brandeis, 91 ‘Nebr. 11, 135 
NW 232, 39 LRANS 9338. 

N, H.—Wolcott v. Fellows, 131 A 
852; Danforth v, Fisher, 75 N. H. 111, 
1 A 535, 189 AmSR 670, 21 LRANS 
93; 

N. J.—Spelde v. Galtieri, 130 A 
526; Warne v. Moore, 86. .N. J. L. 
710, 94 A 307. 


N. Y.—Thorn v. Clark, 188 App. 
Divs 4114; T2WINYS. 20% ‘Stenzler v. 
Standard Gas Light Co., 179 App. 


Div. 774, 167 NYS 282 [aff 226 N.Y. 
681 mem, 123 NE 891 mem]. 

N. C.—Linville v. Nissen, 162 N. C, 
Ma 77 SE 1096. 

D.—Ulman v. Lindeman, 44 N. 

D. M6. OTe NW 25, 10 ALR 1440. 

Oh.—Elliott v. Har ding, 107 Oh. St. 
501, 140 NE 338, 36 ALR 1128; Elms 
Vv. Flick, 100 Oh, St. 186, 126 NE 66. 

Okl.— Whitehorn Vv. ‘Mosier, 119 
Okl, 155, 245 P 5538; Schmitt v. Kier, 
V1 Ok. 2854-238 Py ALO; oStumpf iv. 
Montgomery, 102 OKT, .257,:226 .P-65, 
32 ALR 149 

Or. paki ete v. Keats Auto Co., 85 
Or. 125, 166 P 581. 

Pa.— Thatcher v. Pierce, 281 Pa. 
16, 125 A 302; Reed. v. Bennett, 276 
Pa. L07,2119 A 827; Markle v. Perot, 


1203 Pax "4, 116 A 542: Farbo vy. Caskey, 


aia Pa, 573, 116 A’ 543; Solomon vy. 
Commonwealth Trust Co., 256 Pa. 55, 
100 A 534; Scheel v. Shaw, 252 Pa. 


Liability to passenger. 
an injury occasioned to a passenger in the vehicle 
by the negligence of the driver thereof where at 
the time the driver is the servant of the owner and’ 
engaged in his business.*° 

[§ 856] (2) Relationship of Agency or of Master. 
and Servant—(a) Necessity. 
owner of a motor vehicle may be liable for the 
acts of a third person in operating it under the 
doctrine of respondeat superior, it is essential that 
the relationship of agency or of master and servant 
exists between them at the time of the negligent or 
wrongful act complained of.* 

[§ 857] (b) Sufficiency and Existence of Relation- 
ship—aa. In General. 


[42 €.J.] 1095) 


The owner is lable for’ 


In order that the 


It is, in general, sufficient to 
upon the owner that the person. 


whose act is complained of shall have been engaged. 
in the owner’s business at the time and that the 
owner shall have had the right to control and direct 


451, 97 A 685; Rowand v. German- 
town Trust Co., 


248 Pa. 341, 93 A) 
1070. 


R. I.—Archie v. Hudson-Essex Co., 
45 R. I. 109, 120 A 162. 

Ss. C.—Burbage v. Curry, 127 S. Gy 
349, 121 SH 267, 

Tenn.—Hull v. Simmons, 7 Tenis 
Civ. A..351 

Tex. ang Floral, \.ete:, = Co: ve 
Sheridan, (Civ. A.) 245 SW "467; Gor-; 
don v. Texas, etc., Mercantile, ett., 
Co; 5 (Cine A.) 190 SW 748. 

Va.—Kidd v. DeWitt, 128 Va. 438, 
105 SE 124; Cohen yv. Meador, LLG Va. 
429, 89 SE 876. 

Ta] For example (1) where the 
owner of an automobile permitted 
his son to take the car to give some 
friends a ride-on condition that one - 
S would drive the car, and at the in-: 
vitation of the son § consented. to 
drive the car, and invited plaintiff 
to accompany him on, the ride, the 
owner was not responsible for in- 
juries received by plaintiff for the 
negligence of S, for as to plaintiff S 
was not a_ servant of the owner.. 
Powers y. Williamson, 189 Ala. 600,, 
66 S 585. (2) Where two brothers 
each own automobiles, and keep them, 
in a garage with the understanding: 
that they can use them interchange- 
ably and call chauffeurs when needed, | 
and defendant’s brother calls for a 
chauffeur and uses defendant’s. car,: 
and the chauffeur runs into plaintiff, 
defendant is not liable. Freibaum v. 


esha 143 App. Div. 220, 128 NYS: 
[b] Liability of owner of vehicle 


being towed for negligence of chauf- 

feur of towing vehicle—An automo-.. 
bile, having broken down, the father. 
of the owner directed his chauffeur. 
to take it to the repair shop, and 

to use his own (the father’s) ma- 
chine for that purpose. The owner: 
of the disabled machine oceupied it 
for the purpose of steering it. Under 
these circumstances it was held that 
the father’s chauffeur, who ran the 
forward machine, was not the servant 
of the son so. as to render the latter 
liable for the chauffeur’s negligence. 

Titus v. Tangeman, 116 App. Div. 487, 

101 NYS 1000. 

{c] Rule applied.—(1) The owner 
of a motor truck is not responsible 
for the act of one casually riding 
with the driver in waving his hand 
to boys as an invitation to get upon 
the moving truck, where there is 
no proof or claim that such person 
was an employee of the owner or any 
proof that the motion, if made, was 
observed by the driver. Gamble v. 
Uncle Sam Oil Co., 100 Kan. 74, 163 P 
627, LRAI1917D 875. (2) Notwith- 
standing the driver of a motor vehi- 
cle is in the general employment of 
the owner of the vehicle, he may at 
the time of the injury be acting as 
the servant of a motor vehicle repair- 
man. Lane vy. Roth, 195 Fed. 255, 175 
CCA 227. 
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his conduct.*?: It is not necessary that the strict 
relationship of master and servant shall have ex- 
isted,*® although in determining the master’s lia- 
bility the courts sometimes apply the tests ordi- 
narily determining that relationship.‘*+ 


sential that the ageney should 


agency,*® or that the service be a remunerative serv- 
An owner who intrusts his automobile to 
one of his guests as his representative to take his 
car for the purpose of gratifying the desires of 
other guests for an automobile ride may be lable 
The mere fact that the seller 


Gee. 


for his neglgence.** 
of an automobile which the buyer 


" 42. Jimmo vy. Frick, 255 Pa. 353, 

356, 99 A 1005. 

“The master is the person in whose 
business he is engaged at the time, 
and who has the right to control and 
direct his conduct.” Jimmo v. Frick, 
supra. 

{a] Facts not constituting rela- 
tion.—An arrangement for the sale 
of automobiles on commission, giving 
the employer no right to manage or 
control the manner of making sales, 
does not create the relation of master 
and servant. Premier Motor Mfg. Co. 
v. Tilford, 61 Ind, A..164, 111 NE 645, 

43. Colley v. Lewis, 7 Ala. A. 593, 
61 S 87; Fitzgerald v. Cardwell, 207 
Mo. A. 514, 226 SW 971; Nalli_ v. 
Peters, 241 N. Y. 177, 149 NH 343 
[mod 213 App. Div. 735, 211 NYS 411, 
and motion for rearg or to amend 
remittitur den 241 N. Y. 587 mem, 150 
NE 566 mem]; DuBois Garage, Inc. 
vy. Hines, 3 Pa. Dist. & Co, 253. 

{a] ‘he similar relationship which 
arises where one acts for another 
for his benefit and his express or 
implied request and under his direc- 
tion is sufficient. Nalli-v. Peters, 241 
N. Y. 177, 149 NE 343 [mod 213 App. 
Div. 735,°211 NYS 411, and motion 
for rearg or to amend remittitur den 
241 N. Y. 587 mem, 150 NE 566 mem]. 
| [b] For example (1) the fact that 
defendant’s employee is a motion pic- 
ture machine operator and that it 
is no part of his duty to repair or 
operate his employer’s automobile is 
not conclusive’ as against the em- 
ployer’s liability for his acts, ff, at 
the time of the accident complained 
of, the employee’s use of the car is 
incidental to a service in reference 
to it, which he has undertaken for 
his employer. Colley v. Lewis, 7 
Ala. A!) '593, 61°S 37. (2) Where the 
owner of a taxi paid for its upkeep, 
had his name on it, and paid the 
license, a driver whose term was in- 
definite and who did nothing except 
to buy the gasoline and drive the car 
and received all in excess of ten cents 
per mile for his compensation was the 
agent, and not the lessee, of the 
owner, and the latter was liable for 
negligence of the driver, although he 
could go where he pleased and fix his 
own charges. Fitzgerald v. Cardwell, 
207 Mo. A. 514, 226 SW 971, 

44 Frierson v. Pacific Gas, etc., 
Col? 55! Cal A. 397; 1203) P) 1883) "Zink 
v. State, 132 Md. 670, 104 A 264; 
Houston v. Keats Auto Co., 85 Or. 
1257166) P2531. 

{a] For example (1) where an 
owner selects the driver of the auto- 
mobile injuring plaintiff, has power 
to discharge him, and the right to 
direct his work, the driver is’ his 
“servant.” Houston v. Keats Auto 
CoMes5  Or/125, 166) P 531. 7(2) Phe 
owner of an automobile stage who 
pays'and discharges the driver and 
receives the profits from the opera- 
tion of his machine is not relieved 
from liability for the driver’s negli- 
gence by reason of the fact that the 
driver was employed by an agent of 
the owner. Frierson v. Pacific Gas, 
etc., Co.,-55 Cal. A. 397, 203 P 788. 

{b] Coemployee.—In an action 
against the owner of an automobile 
for the death of a pedestrian, evi- 
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It is not es- 
be a business 
erate Vehicle. 


his employ but 


purchases to be 


dence that the car was privately 
owned by defendant and that he di- 
rected one who was a coemployee 
with him of a corporation to take a 
third party in the car to a particu- 
lar destination, shows that the 
driver was the owner’s personal serv- 
ant and not the servant of the com- 
pany which employed them both. 
Zink v. State, 132 Md. 670, 104 A 264. 
Liability of master generally see 
Master and Servant §§ 1453-1457. 
45. Dillingham v. Teeter, 91 Okl. 
165, 216 P 463; Boling v. Asbridge, 84 
Okl. 280, 203 P 894; McNeal v. Mc- 
Kain, 33 Okl 449, 126 P 742, 41 
LRANS 775; Birch v. Abercrombie, 74 
Wash, 486, 133 P 1020, 50 LRANS 59. 
46. Ala.—Colley v. Lewis, 7 Ala. 


N. Y.—wNalli v. Peters, 241 N. Y. 
177, 149 NE 343 [mod 213 App. Div. 
735, 211 NYS 411, and motion for 
rearg or to amend remittitur den 
241 N. Y. 587 mem, 130 NE 566 mem]. 

Okl.—Dillingham y. Teeter, 91 Okl. 
165, 216 P 463; Boling v, Asbridge, 
84 Okl. 280, 203 P 894; McNeal v. 
McKain, 33 Okl. 449, 126 P 742, 41 
LRANS 775. 

Or.—Houston v. Keats Auto Co., 85 
Or L250 0132 66 ees sie 

Pa.—DuBois Garage, Inc. v. Hines, 
3 Pa. Dist. & Co. 253. 

Wash.—Birch vy. Abercrombie, 74 
Wash. 486, 133 P 1020, 50 LRANS 59. 

“The receipt of a stated wage is 
not essential to the creation of the 
relation of principal and agent or 
master and _ servant.” Houston v. 
Keats Auto Co., supra. 

[a] Compensation evidentiary of 
relation.—The owner of an automo- 
bile is liable for the negligence of 
one who, at his request and on his 
business or enterprise, drives his 
automobile, acting in this particular 
as his servant or agent, whether he 
receives compensation therefor or 
not, since evidence of compensation 
is merely evidence bearing on the 
question. Nalli v. Peters, 241 N. Y. 
177, 149 NE 343 [mod 213 App. Div. 
735, 211 NYS 411, and motion for 
rearg or to amend remittitur den 241 
N. Y. 587 mem, 150 NE 566 mem]. 

47. Campbell v. Arnold, 219 Mass. 
160, 106 NE 599. 

48. Coonse v. Bechold, 71 Ind. A. 
663, 125 NE 416. 

49. Lanauze v. A, Baldwin & Co., 
Ltd., 2 La. A. 345. 

[a] Tlustration.—Where a sales- 
man, driving his employer’s automo- 
bile, permits another to drive, and an 
accident happens, the employer is not 
responsible if the salesman had no 
authority to employ or permit a sub- 
stitute, and there exists no custom 
and no emergency. lLanauze v. 
Baldwin & Co., Ltd., 2 La. A, 345. 

[b] A servant has no implied 
power to employ a substitute to do 
his master’s work, and when a sub- 
stitute, employed by a servant with- 
out .authority, is guilty of negli- 
gence, the master is not responsible. 
Lanauze v. A. Baldwin & Co., Ltd., 
2 La. A. 345. 

50. Ala.—Emison v. Wylam Ice 
Cream: Go., 215 Ala. 504, 111 S 216. 

Cal.—Gates v. Daley, 54 Cal. A. 
654, 202 P 467. 


et 
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used as a taxicab retains title until the price is paid, 
with the right to retake possession upon detault, 
does not establish the relation of employer and 
employee, so as to render the seller liable for the 
buyer’s negligence while operating it.*® 

[§ 858] bb. Persons Permitted by Servant To Op- 
Although there is contrary author- 
ity,*® the owner of a motor vehicle is ordinarily 
held lable for the negligence of one who is not in 


who is driving his car with the 


knowledge and consent and in the presence of his 
agent or employee and upon his business,°° although 
the agent or employee has no authority to engage 


TIowa.—Jones v. Lozier, 195 Iowa 


365, 191 NW 103. 


Minn.—Langan v, Nathanson, 161 
Minn. 433, 201: NW 927; Kayser v. 
Van Nest, 125 Minn. 277, 146 NW 


1091, 51 LRANS 970; Geiss v. Twin 
City Taxicab Co., 120 Minn. 368, 139 
NW 611, 45 LRANS 382. 

Mo.—Semper v. American Press, 
217 Mo. A. 55, 273 SW 186; Slothower 
v. Clark, 191 Mo. A. 105, 179 SW 55. 

N. J.—Doyon v. Massoline Motor 
Car Co., 98 N. J. L. 540, 120 A 204: 

N. Y.—Wooding v. Thom, 148 App. 
Div, 21, 122 NYaS' 50) Lath 209 Ne we 
583 mem, 103 NE 1135 mem]; Collard 
v. Beach, 81 App. Div. 582, 81 NYS 
619; Dillon v. Mundet, 145 NYS 975. 

N. D.—Ulman v. Lindeman, 44 N. D. 
36,176 NW 25, 10 ALR 1440. 

Wis.—Thomas v. Lockwood Oil Co., 
174 Wis. 486, 182 NW 841. 

[a] Reason for- rule—‘“We do 
not approve the doctrine that a serv- 
ant can, without authority, abandon 
the master’s service, and substitute 
another person in his place, so as to 
make the master responsible for the 
acts of the substituted servant. But, 
when the servant has been intrusted 
with an instrumentality which he is 
instructed to use in the prosecution 
of the master’s business, we think it 
is sound both in principle and in 
policy to hold the master responsi- 
ble for the servant’s injurious use 
of that instrumentality in the per- 
formance of his authorized service, 
even though the servant had in- 
trusted the particular service to the 
hands of a third person who was act- 
ing for him and under his direction; 
and, in such case, we can recognize 
no valid distinction between a case 
where the servant was present with 
his assistant at the time and place 
of the accident and a case where the 
servant was elsewhere. In each case 
the servant uses the instrumentality 
for the purpose intended and author- 


ized, and in each case the directed 
act of his assistant is equally the 
act. of the servant.” Emison vy. 


Wylam Ice Cream Co., 215 Ala. 504, 
LL S206). 28: 

[b] Aiding driver find trouble.— 
Where an automobile truck driver de- 
livering oil permits a friend riding 
thereon to operate the truck so that 
the driver can ascertain the trouble 
with the operation and shift the po- 
sition of a barrel, the driver’s friend, 
in operating the truck, is an employee 
so as to render the owner liable to a 
third person struck by the truck. 
Thomas vy. Lockwood Oil Co., 174 Wis. 
486, 182 NW 841. 

[ec] Weaching girl to  drive.— 
Where an employee is using the own- 
er’s vehicle within the scope of his 
employment or in furtherance of the 
owner’s business intrusted to him, he 
cannot lawfully commit the operation 
to a third person (a girl friend whom 
he is teaching to drive), nor will 
the fact that she is permitted to 
operate it, nor that the injury is 
caused by her negligence in such 


operation, exonerate either the serv-' 


ant or his employer from liability. 
Jones v. Lozier, 195 Iowa 365, 191 NW 


103. 
{d] Relieving driver.—Where in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page aud note number, 


a 


Aye ‘4 


§§ 858-859] 


‘an assistant®! or to permit another. to drive,°? and 
even though he has been ordered not to permit 
So the owner may be 
liable for the act of one called by the driver to 
But the purpose for 
which: the vehicle is being used must be within the 
The owner cannot 
be held liable for the acts of one who is acting for 
himself and against the wishes of the regular driver 
who is unauthorized to permit another to assist 
him in driving,®* and in such a case the owner can- 
not be held lable on the ground of want of care of 
the regular driver in rescuing the control of the 
vehicle, especially where he has not put such other 
in control or it is not a part of his service to do so.°? 

Purchaser or prospective purchaser permitted to 
The owner of an automobile is liable for 
the negligence of a prospective purchaser in driving 
the car under the direction and guidance of an em- 


others to drive the car.®% 
his aid in an emergency.°** 


scope of the agent’s authority.® 


drive. 
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ployee of the owner.®> But where a dealer merely 


the regular course of his employment 
the driver of an autotruck when 
upon a long trip with the vehicle 
was accompanied’ by his wife, the 
owner may be liable for its negli- 
gent operation by the wife when per- 
mitted to drive the truck while the 
husband was resting, he being pres- 
ent when the accident occurred and 
having no awthority to engage a 
substitute or assistant. Gates v. 
Daley, 54 Cal. A. 654, 202 P 467. 

[e] Demonstrating car. — Where 
defendant, desiring to sell his car, 
authorized his chauffeur to demon- 
strate it to prospective purchasers, 
and in the course of such employ- 
ment and as part of the demonstra- 
tion the chauffeur permitted the per- 
son to whom he was demonstrating 
the car to drive it, he was, in so 
doing, acting within the scope of his 
employment, and defendant was lia- 
ble for an injury to a pedestrian 
who was struck by reason of the 
negligent operation of the person so 
permitted to drive. Wooding  v. 
Thom, 148 App. Div. 21, 132 NYS 
50 [aff 209 N. Y. 5838 mem, 103 NE 
1135 mem]. 

{f] Rule applied.—Where B, de- 
fendant’s employee for delivering 
packages of newspapers, took S along 
to throw out the bundles, and S 
threw a bundle striking plaintiff in 
B’s immediate presence, under his 
immediate supervision, with his as- 
sent, and in accordance with his wish 
and desire, his act was the act of 
B, for which defendant was liable. 
Semper v. American Press, 217 Mo. 
A. 55, 273 SW 186. 

51. Gates v. Daley, 54 Cal. A, 654, 
202 P 467; Slothower v, Clark, 191 
Mo. A. 105, 179 SW 55. But see 
Orlando y. Pioneer Barber Towel Sup- 
ply Co., .239 N. Y. 342, 146 NE 621 
(the mere assertion by the employer 
that one chauffeur had no authority 
to ask another to operate the car 
in the employer’s business is not con- 
clusive on the question of liability). 

52. Wooding v. Thom, 148 App. 
Div..24, 102 NYS 50 [aff 209 N. Y.-583 
mem, 103 NE 1135 mem]. 

53. Emison v. Wylam Ice Cream 


Go), F205 Alas 504d Se 216 he2di3:: 
Slothower v. Clark, 191 Mo. A. 105, 
179 SW 55. But see Esposito v. 


American R. Express Co., 194 App. 
Div. 347, 185 NYS 353 (an express 


‘company is not liable for the negli- 


gence of a truck driver’s helper in 
driving the truck, where it has issued 
strict,orders, brought to the personal 
attention of the driver and the helper, 
that no one should drive who had not 
received a state license and been 
passed by its instructor and exam- 
iner, and that no helper should oper- 
ate a truck, except by written per- 
mission). 

‘Tt is of no consequence that, in 
using the boy to drive the car, and 


so to perform his own duty in the 
premises, both the servant and the 
boy were consciously disobeying the 
master’s orders.” apraison v. Wylam 
Ice Cream Co., sup 

54. Kirk v. Showell; 276 Pa, 587, 
120 A 670. 

[a] Implied authority.—Where a 
person was struck by an automobile 
truck belonging to defendant in 
charge of defendant’s employee, who 
had procured his friend to help him 
unload and deliver to an express com- 
pany a hammock, the friend attempt- 
ing to move the truck under the di- 
rection of defendant’s employee when 
called upon to do so by a police offi- 
cer, in which moving the accident 
occurred, if it was necessary for the 
employee to procure a third person 
and to stay on the platform of the 
express company when such third 
person moved the truck, then there 
was an implied authority on the part 
of the employee to secure assistance 
in the performance of his master’s 
work, making the master liable for 
the injury. Kirk v. Showell, 276 Pa. 
587, 120 A 670. 


55. Langan v. Nathanson, 161 
Minn. 433, 201 NW 927; Wright v. 
Intermountain Motor Car Co., 53 


Utah 176, 177 P 237. 


56. McAdon v.- Times Pub, Co., 
(Tex. Civ. A.) 272 SW 814. 

67.2 McAdonews Times: “Pub, :Co., 
supra. 


58. Doyon v. Massoline Motor Car 
Co., 98 N. J. L, 540, 120 A 204. 

59. Keck vy. Jones, 97 Kan. -470, 
Dope woo. 

60. iability of livery-stable or 
garage keeper for furnishing. incom- 
petent driver see Livery-Stable and 
Garage Keepers § 71. 

Servant hired or loaned to, or un- 
der control of, third person generally 
see Master and Servant §§ 1462-1465. 

61. Sargent Paint Co. v. -Petro- 
vitzky, 71 Ind. A. 353, 124 NE 881; 
Morss v. Murphy Transfer, etc., Co., 
(Minn.) 211 NW 950, 951; Simmons 
v. Murray, 209 Mo. A, 248, 234 SW 
1009; Cattini v. American R. Ex- 
press Co., 202 App. Div. 336, 196 NYS 
10 [aff 934 N. Y. 585 mem, 138 NE 
456 mem]. 

“The right of control is the test 
in determining whether the relation 
of master and servant exists.” Morss 
v. Murphy Transfer, etc., Co., supra. 

{a] Yest of relation.—In deter- 
mining who is liable for injuries 
caused by negligence of the driver 
of a truck owned by one, but engaged 
at the time of the accident in the 
business of another, the controlling 
inquiry is whether the driver was 
at the time engaged in performing 
work for the owner within the scope 
of his smployment, or whether with 
or without consideration to his em- 
ployer he was loaned to another to 
do the work of the latter, in whose 
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furnishes a machinist to observe the mechanical op- 
eration of the car, and to make adjustments, and 
not to instruct the purchaser, the latter, in operat- 
ing the car without any control thereover by the 
dealer, is not the agent or servant of the dealer, 
and the dealer is not responsible for his negligence 
in handling the car.°® 

[§ 859] cc. Vehicle and Driver Hired or Loaned 
to Third Person.®° 
vehicle transfers it with its driver to the service 
of a third person, lability as between him and the 
third person for the neghgent acts of the driver in 
operating the vehicle depends upon which of them 
has at the time the right to control the driver in 
the performance of his duties not merely as to the 
result to be reached but as to the method of reach- 
ing the result.%t 
control he remains responsible for the acts of the 
driver,®? although the driver is accompanied by the 


Where the. owner of a motor 


lf the owner has retained: such 


business he was engaged at the time 
of the accident. Cattini.v. Ameri- 
can R. Express Co., 202 App. Div. 
336,,196 NYS 10 [aff 234 N. Y. 585 
mem, 138 NE 456 mem]. 

{[b] Actual control.—‘‘The true 
test in determining who the master 
is... is, not who actually did con- 
trol the actions and movements of 
the servant in doing the work, but 
who had the right to control.” Sar- 
gent Paint Co. v. Petrovitzky, 71 Ind. 
A. 353, 124 NE 881, 883. 

62. Cal.x—Billig v. Southern Pac. 
Con l89 Cal. AT 209. war 

Conn.—Irwin v. Judge,-81 Conn. 492, 
71 A 572. 

Ind.—Sargent Paint Co., v. Petro- 
vitzky, 71 Ind. A. 353, 124 NE 881. 

Md.—Hooper v. Brawner, 148 Md. 
417, 129 A 672, 42 ALR 14387. 

Mass.—Tornroos v. R. H. White 
Co.) 1.220 \ Mass.) 336,010 a Nb nb 
Shepard v. Jacobs, 204 Mass. 110, 
43 NE 392, 134 AmSR 648, 26 LRANS 


Pari e atlsiere v. Tri-State Auto. 
Co., 121 Minn, 68, 140 NW 184, 44 
LRANS 118. 

Mo.—Boroughf v. Schmidt, (A.)' 259 
SW 881; Burke v. Shaw Transfer Co., 
211 Mo. A. 353, 243 SW 449. 

N. J.—Gourtinard v. Gray Burial, 
etc., we GOREN Wl gL Loon ae, Ae SOD. 

Y.—Charles vy. Barrett, 233 N.Y. 
127, “135 NE 199; Braxton vy. Mendel- 
son, 233 N. Y. 122,°135 NE 198; Mc- 
Namara Wa Leipzig, OT IN Maye 291, 
NE 244; Charles v. Barrett, 197 
App. Div. 584, TIO; NGS a todie auLe 
FASTER AON PS Se BPA Ths 135 NE 199]; Grasta- 
taro v. Brodie, 189 App. Div. 779, 
179 NYS 324; Cowell v. Saperston, 
149 App. Div. 373, 1384 NYS 284 [aff 
208 N. Y. 619 mem, 102 NE* 1100 
mem]; Norwegian News Co. v, Sim- 
kovitch, 112 Misc. 141, 182 NYS 595; 
pallies v. Hagerty Motor Trucking. 
Co; of NYS 355 [aff 184 NYS 951 
Bea: 

Pa.—Funston v. Ingenito, 282 Pa. 
124, 127 A 470; Wallace v.. ‘Keystone 
Auto. Co., 239 Pa. 110, 86 A 699; 
Connor v. McCandless, 84 Pa. Super, 
307; Matlack v. Chalfant, 69% Pa. 
Super, 49. 

Tex.—Routledge v. Rambler Auto. 
Co., (Civ. A.) 95 SW 749. 

Wis.—Gerretson v. Rambler Ga- 
rage Co., 149 Wis, 528, 136 NW 186, 
40 LRANS 457. 

Ont.—Heron y. Coleman, 46 Ont. L. 
154, 49 DomLR 602 

“Where an owner Hires His... a= 
tomobile and chauffeur, or his ma- 
chine and operator to another to do 
work to be designated and as directed 
by the hirer, the hirer having no 
authority by the terms of the con- 
tract of hire to discharge the driver, 
chauffeur, or operator and substitute 
another, the driver, chauffeur, or 
operator remains the servant of the 
Owner in matters relating to the 
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third person,® or by his servant,® or although the 
third person has the right to control the route and 
destination,®> or the loading or unloading of the 
On the other hand, he is not responsible 
where the driver is at the time of the alleged negli- 
gent acts under the exclusive control of the person 


vehicle.®® 


to whom the vehicle and driver 


nished, *7 although his wages may be paid by the 
And the owner is not liable to the person 
injured, although he may have agreed to indemnify 


owner. 8 


safety and management of the... 
automobile, or machine, and the 
owner is liable to third persons for 
damages resulting from the negligent 
management or operation of the... 
automobile, or machine by such serv- 


ant.” Wagner v. Larsen, 174 Wis. 
26, 30, 182 NW 336. 
Tal Speed.—The owner is liable 


for injuries resulting to third per- 
sons from the negligent operation of 
the vehicle by his chauffeur, although 
the vehicle has been hired out to 
another who urges the chauffeur to 
run the vehicle at a reckless rate of 
speed. Routledge v. Rambler Auto- 
. mobile Co., (Tex. Civ. A.) 95 SW 749. 

{b] General contractor.—A_  pro- 
prietor of trucks ordered to deliver 
merchandise, who directs delivery, 
assigns the particular trucks, names 
the drivers therefor, lays out to 
each driver his day’s work, desig- 
nates route, and whose permission is 
required by drivers before they will 
carry loads not previously arranged 
far, is a general contractor, so that 
his drivers do not become servants 
of the company ordering the deliv- 
eries, and he alone is liable for per- 
sonal injuries caused by the negli- 
gence of a driver. Grastataro 'v. 
Brodie, 189 App. Div. 779,179 NYS 324. 
.-{c] Goaning vehicle to brother.— 
A’ chauffeur directed by his employer 
to take jis employer’s brother out 
during. an evening and drive where 
directed by the brother is engaged 
in the performance of duty for his 
employer ‘in so doing, and does not, 
during such evening, cease to be his 
employer’s. servant and become the 
servant of the brother. Shevlin v. 


Schneider, 193 App. Div. 107, 1838 NYS 


178 
Macale vy. Lynch, 110 Wash. 
“ee 188 P 517. 

[al] For example, where the owner 
of a truck hired the truck and a 
driver to a third person to be used 
in delivering certain goods, the hirer 
paying a certain sum per hour for the 
Services of truck and driver, and the 
hirer accompanied the driver in mak- 
. ing deliveries but did not. operate 

the truck or give directions as to the 
speed, such matters being left en- 
tirely to the driver, and assumed no 
control over the truck except to see 
that it reached the places where de- 
livery was to be made ,as expedi- 
tiously as might be, the driver re- 
mained the servant of the owner of 
the truck so that such owner would 
be responsible for his negligent oper- 

atfon thereof. Macale v. &uynch, 110 
Wash. 444, 188 P 517. 

. McGuire v. Autocar Sales Co., 
156 App. Div. 278, 134 NYS 702. 

[a] Dilustration.—Where a dealer 
in automobile trucks kept drivers to 
demonstrate such trucks, and, for the 
purpose of making a sale to a dry 
goods firm, sent out one of its drivers 
with one of the trucks to demonstrate 
the use of the truck by delivering 
articles for the dry goods firm to 
its customers, and an employee of 
the dry goods firm went along to 
instruct the driver where to go, but 
the actual operation of the machine 
was at all times under the personal 
control of the driver, who was in the 
general employ of the dealer, the 
dealer was liable for the negligence 
of the driver in striking and injur- 
ing a pedestrian. McGuire v. Autocar 
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have been fur- 


pace Co., 150 App. Div. 278, 134 NYS 
702. 

65. Ark-—-Dubisson v. McMullin, 
163 Ark. 186, 259 SW 400; Forbes v. 
Reinman, 112 Ark, 417, 166 SW 563, 
51 LRANS 1164. 

Cal.—Gornstein vy. Priver, 64 Cal. 
A. 249, 221 P 396. 

Mass.—Shepard v. Jacobs, 204 
Mass. 110, 90 NE 392, 134 AmSR 648, 
26 LRANS 442, 

Minn.—Meyers y. ‘Tri-State Auto. 
Co., 121 Minn, 68, 140 NW 184, 44 
LRANS 113. 

N. J.—Rodenburg v. Clinton Auto, 
etc.,"Co.;) 84 NiJ. De 545, 87° AN 71 [aft 
SOUND. Hs 729) 92 NA-1 070]. 

Pa.—Funston vy. Ingenito, 282 Pa. 
124, 127 A 470; Matlack v.. Chalfant, 
69 Pa. Super. 49. 

Wis.—Gerretson v. Rambler Garage 


Co., 149 Wis. 528, 136 NW 186, 40 
LRANS 457. 
[a] An owner furnishing a car by 


the day for compensation, including 
gas, oil, and driver, to a third per- 
son, who has no control over the 
driver except as to destination, is 
liable for injuries resulting from the 
driver’s negligence. Funston vy, In- 
genito, 282 Pa. 124, 127 A 470. 

66. Billig v. Southern Pac. Co., 189 
Cal. 477, 209 P 241; Charles v. Bar- 
rett, 233 N. Y. 127, 135 NE 199; Cat- 
tini v. American R, Express Co., 202 
App. Div. 336, 196 NYS 10 [aff 234 
N. Y¥. 585 mem, 138 NE 456 mem]. 

[a] Illustrations.—(1) Where the 
owners of a truck furnished the truck 
and a driver to an express company 
under contract, giving the owners the 
right to send different chauffeurs on 
different days, or substitute chauf- 
feurs at any time they saw fit, and 
where the only supervision the ex- 
press company exercised over the 
trucks was with respect to the 
measurements thereof, to insure their 
capacity to carry the _ requisite 
amount of freight, and in locking and 
sealing them, and insisting that the 
chauffeurs should not leave them, to 
the end that the valuable merchan- 
dise which was being transported 
might not be stolen, the owners and 
not the express company were liable 
for negligence of a chauffeur while 
performing such work for the ex- 
press company, notwithstanding the 
express company’s authority to dis- 
charge the chauffeur from the work, 
since the chauffeur remained under 
the general control of the owner. 
Cattini v. American R. Express Co., 
202 App. Div. 336; 196°NYS 40 [aft 
234 N. Y. 585 mem, 138 NE 456 mem]. 
(2) Where a person engaged in the 
trucking business supplies an express 
company with a motor van and 
chauffeur at a specified rate per 
hour, and such express company does 
the work of loading at its station 
and unloading at the railroad termi- 
nal, the van being sealed at the point 
of departure and unsealed at the 
point of destination, but between de- 
parture and destination the truck re- 
mains without interference or super- 
vision in charge of the chauffeur, the 
truck and driver are in the service 
of the general employer. Charles v. 
Barrett, 233 N. Y. 127, 185 NE 199. 

67. Cal.—Burns v. Southern Pac. 
Co.,'43 Cal, A. 667, 185-P 875. 

D. C—American Express Co. v. 
O’Conner, 51 App. 359, 279 Fed. 997. 

Tll.—Perong Vv. Eudeikes, 223 Jil. 
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the hirer against legal liability attaching through 
the acts of the driver.® 

Returning to owner. 
driver are upon the return journey to the owner 
after finishing the work for the person who has 
hired it, the relation of master and servant between 
the owner and the driver is resumed, although it 
may have been superseded while the vehicle was 
in the use of the hirer.*° 

Unauthorized. use. 


Where the vehicle and 


If a hired motor vehicle is 


Aca lds 
Md.—Hooper v. Brawner, 148 Md. 
417, 129 A 672, 42 ALR 1487; Salo- 
witch v. Kres, 147 Md, 23, 127 A 643. 
Mass.—Melchionda v. American Lo- 
comotive Co., 229 Mass, 202, 118 NE 
266;. Tornroos v. R. H. White Cor 
220 Mass. 336, 107,NE 1015. 
Minn.—Morss v. Murphy 
etc., Co., 211 NW 950. 
Miss.—Isaacs v. Prince, 133 Miss. 
195,97, S 558: 
sw 981 —Boroughf y. Schmidt, (A.) 259 
ie at pysdh v. Seaboard By-Prod- 
uct ‘Coke Co., 100 N. J. L. 304, 126 A 


N. Y.—Braxton v. Mendelson, 190 
ADD, Div. 278, 179 NYS 845; Finegan 

TsO Oha 2 A. I, Piercy Contracting 
Cos 189 App, Div. 699, 178 NYS 785; 
De Perri v. Motor Haulage Cox, 185 
App. Div. 384, 173 NYS 189; Cohen 
Aida sas Electric Co., 108 NYS 
Oh.—Braun v. Averdick, 113 Oh. St. 
613, 150 NE 41. 

Pa.—Dunmore v. Padden, 262 Pa. 
436, 105 A 559; Crouse v. Lubin, 260 
Pa. 329, 103 A 725; Scheel v. Shaw, 
252 Pa. 451, 97 A 685. 
cnn ae Sa v. Dedman, 291 SW 


Transfer, 


Wash.—Olsen y. Veness, 105 Wash, 
599, 178 P 822. 

[a] For example, where a dealer 
in automobile parts and secondhand 
trucks, in which business it is no 
part of a servant’s duty to drive mo- 
tor trucks, loaned without recom- 
pense a truck and servant to another, 
such servant became temporarily the 
servant of such other, and the lender 
was not liable for any injuries caused 
by the servant’s negligent operation 
of the vehicle while away from his 
employment. Salowitch v. Kres, 147 
Md. 23, 127 A 643. 

{b] Partial control.—‘‘In order to 
escape responsibility for the negli- 
gence of his servant on the theory 
that the servant has been loaned, the 
original master must resign full con- 
trol of the servant for the time being. 
It is not sufficient that the servant 
is partially under the control of a 
third person.’ Chamberlain v. Lee, 
148 Tenn. 637, 642, 257 SW 415 [quot 
Dedman vy. Dedman, (Tenn.) 291 SW 
449, 451]. 

[e] Liability to guests.—An \auto- 
mobile owner who loans his car and 
driver to others is not liable to their 
invited guests for injuries caused by 
the negligence of the driver, unless 
such owner undertook to provide such 


guests with transportation. Kennedy 
a & L. Co., 224 Mass. 207, 112 NE 

68. Terry Dairy Co. v. Parker, 144 
Ark. 401, 228 SW. 6;, Braxton. v. 
Mendelson, 190 App. Div. 278, 179 
NYS 845; ‘Diamond vy. Sternberg Mo- 


tor Truck Co., 87 Misc. 305, 149 NYS 
1000; Jimmo vy. Frick, 255 Pa. 353, 
356, 99 A 1005. 

ch person may be in the employ- 
ment and pay of another person and 
yet not necessarily make the latter 
the master and responsible for his 
acts.’ Jimmo y. Frick, supra. 

69, Finegan v. H.C. & A. I. Piercy 
Contracting Co., 189 App. Div. 699, 
178 NYS 785. 

70. Russell v. Scharfe, 76 Ind. A. 
191, 130 NE 487; Vile v. Chalfant, 69 
Pa, Super. 53. 


ot 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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used for a purpose different from that stipulated 
in the contract, the driver is not the agent of the 
owner in using it at the direction of the hirer.’ 

[§ 860] dd. Servant Loaned or Employed by An- 
The owner of the car is hable for the negli- 
gence of a chauffeur furnished by third persons to 
drive the ear, where such chauffeur is under the 
owner’s direction and control,’? and as in other 
cases‘* one who is in the general employment of 
another may be upon the occasion in question acting 
as the servant of the owner.’* The owner of a 
motor vehicle is not liable for injuries occasioned 
while it is being operated by the servant of a 
Nor is the owner liable for the acts of 
the servant of a garage keeper in delivering or tak- 


other. 


bailee.7> 


applied. — Where two 
separate and distinct corporations 
engaged in the transfer business 
maintained friendly relations so that 
employees of one frequently 
made transfer of passengers turned 
over to them by the other company, 
an employee of one company return- 
ing to the station after having trans- 
ported a passenger for the other com- 
pany is acting as the servant of his 
general employer regardless of who 
may have been his master upon the 
outgoing portion of the trip. Russell 
v. Scharfe, 76 Ind. A. 191, 130 NE 
437. 

71. Blue Bar Taxicab, etc., Co. v. 
Hudspeth, 25 Ariz. 287, 216 P 246; 
Fritz v. F. W. Hochspeier Co., 287 Ill. 
574, 123 NE 51. : : 

[a] Illustrations.—(1) The negli- 
gence of a taxicab driver resulting in 
injury to a deputy sheriff riding as a 
passenger is not imputable to the 
Owner where the deputy is riding 
under an agreement for service be- 
tween the sheriff and the owner 
whereby the taxicabs were not to 
be used outside the city and the 
deputy induces the driver to take him 
on such outside trip. Blue Bar Taxi- 
cab, etc., Co. v. Hudspeth, 25 Ariz. 
287, 216 P 246. (2) Where a bailee 
for hire of an automobile, with a 
chauffeur employed by the bailor, 
sends it to a place different from that 
stated to the bailor, the bailor is not 
liable to a party riding therein under 
contract with the bailee injured by 
the negligence of the chauffeur. 
Fritz v. F. W. Hochspeier Co., 287 
Ill. 574, 123 NE 51. 

Liability of garage keeper see Liv- 
ery-Stable and Garage Keepers § 72. 

72. Crouse v. Lubin, 260 Pa.. 329, 
103 A 725; Jimmo vy, Frick, 255 Pa. 
353, 99 A 1005. 

[a] For example (1) the relation 
of master and servant exists, and the 
owner is liable for the chauffeur’s 
negligence, where the owner when he 
uses the automobile procures a 
chauffeur from, and selected by, a 
garage, paying the garage therefor 
on monthly aceount, and where in- 
jury occurred while the chauffeur 
was driving the car back to the 
garage. Jimmo v. Frick, 255 Pa. 353, 
99 A 1005. (2) One who keeps an 
automobile for the pleasure and con- 
venience of himself and family is 
liable for injury caused’ by its negli- 
gent operation in such use, and it is 
immaterial that the chauffeur is fur- 
nished and paid for by another. 
Crouse v. Lubin, 260 Pa. 329, 103 A 
725. 

{[b] When a daughter provides a 
car for the use of her mother, the 
right to use the car implies the right 
to have a driver, and in employing 
or using a chauffeur the mother was 
acting within the scope of her au- 
thority and representing the daugh- 
ter, so that the daughter was liable 
for the negligence of the chauffeur. 
Crouse v. Lubin, 260 Pa. 329, 103 A 
125. 

73. See Master and Servant § 5. 

74. Marron vy. SBohannan, 


[a] Rule 
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Conn. 467, 1838 A 667, 46 ALR 838; 
Trout Auto Livery Co. vy. People’s 
Gas Light, «eter, “Cov, 168 “Ill? tA, 56% 
Stewart Taxi-Service v. Roy, 127 Md. 
TOs 9b: MANA OTS 

{a] Dlustration’s.—(1) Where an 
employee of the owner and operator 
of taxicabs permits the servant of 
another employer to test out a cab 
after it has been repaired, the latter 
in so doing may be found to be act- 
ing as the servant of the owner. 
Stewart Taxi-Service v. Roy, 127 Md. 
70, 95 A 1057. (2) An employee of 
an aucomobile repair business, while 
delivering a _ repaired 
after working hours at the owner’s 
request, without authority of his em- 
ployer, acts as the agent of the owner 
so as to render the latter liable for 
his negligence in the operation of the 
automobile during such time, par- 
ticularly where there is no contract 
or custom requiring the company to 
deliver a car after repairs are made. 
Marron v. Bohannan, 104 Conn. 467, 
133 A 667, 46 ALR 8388. 

75. Melchionda v.. American Loco- 
motive Co., 229 Mass. 202, 118 NE 
265; Diamond v. Sternberg Motor 
Truck Co., 87 Mise. 305, 149 NYS 
1000. 

[a] Rule applied.— Where _ the 
owner of a motor truck rents it to 
another person, and while so rented 
the truck is operated by a chauffeur 
hired by the hirer and taking his in- 
structions from the hirer although 
his wages are paid by the owner, the 
owner is not liable for negligence of 
the chauffeur. Diamond v. Sternberg 


Motor Truck Co., 87 Misc. 305, 149 
NYS 1000. 
{b] Facts held insufficient to 


make cwner responsible.—Silence of 
the owner of the automobile, even if 
implied assent to terms of hire by a 
bailee, who proposed that, if he put 
on-his driver, the owner would have 
to be responsible, is insufficient to 
make the driver involuntarily the 
servant of the owner. Melchionda y. 
American Locomotive Co., 229 Mass. 
202, 118 NE 265. 

76. Sweetnam v.. Snow, 187 Mich. 
414, 153 NW 770, LRAI916B 757; 
Griesmer v. Netter, 273 Pa. 546, 117 
A 205; Ouellette v. Superior Motor, 
ete., Works, 157 Wis. 531, 147 NW 
1014, 52 LRANS 299. 

[a] Mllustrations.—(1) Where de- 
fendant stored his automobile at a 
garage, under an agreement requir- 
ing the garage owner to deliver the 
car at defendant’s home and return 
it to the garage, the garage owner’s 
employee, a _thirteen-year-old_ boy, 
returning the car is not defendant’s 
employee, and defendant was not lia- 
ble for his negligence while driving 
the car on an errand for his employer 
after returning the car, even if de- 
fendant was negligent in permitting 
the boy to drive, which was in viola- 
tion of the statute prohibiting 'driv- 
ing by persons under the age of six- 
teen. Griesmer v. Netter, 273 Pa. 
546, 117 A 205. (2) Where the owner 
of an automobile enters into a con- 


104!tract with a garage keeper for the 


automobile’ 
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ing away the car from the owner’s home.*® 

A chauffeur furnished under a contract of sale 
by the vendor of a motor vehicle, for the purpose 
of teaching the purchaser to operate the vehicle, is 
the vendor’s servant, and the vendor is lable to 
the purchaser for injuries resulting from the care- 
less and reckless running of the vehicle by the 
chauffeur while testing its operation.’” 

[§ 861] (3) Scope of Employment and Business or 
Purpose of Owner—(a) In General. 
bility upon the owner for the act of the driver of 
his motor vehicle under the law of master and serv- 
ant the driver must be acting within the scope of 
his employment,’® and the use of the vehicle must 


To impose lia- 


service of the owner or while about 


care of his car, one of the terms of 
which is that the garage keeper shall 
deliver and call for the car at the 
owners home or elsewhere, a chauf- 
feur employed by the garage keeper 
and paid by him is not the servant of 
the owner of the car while bringing 
it back to the garage, and the owner 
is not liable for injuries caused by 
his negligence. Marron vy. Bohannan, 
104 Conn. 467, 133 A 667, 46 ALR 838; 
Sweetnam v. Snow, 187 Mich, 414, 153 
NW 770, LURAI1916B 757. 

77. Burnham  v. Central Auto. 
Hxeh.,) (BEL) 67-A? 429% 

73. U. S.—Foundation Co. v. Hen- 
derson, 264 Fed. 483. 

Ala.—Donaldson v. Foreman, 213 
Ala. 232, 104 S 406; Jenkins Taxicab, 
Co, v. Estes, 201 Ala. 174, 77 S 700; 
Jones v. Strickland, 201 Ala. 138, 77% 
S 562; Barfield v. Evans, 187 Ala, 579,, 
65 S 928. 

Ark.—Healey v; Cockrill, 133 Ark: 
327, 202 SW 229, LRA1918D 1145. 

Cal.—Kish v. California State Auto. 
Assoc., 190 Cal. 246, 212 P 27; Dillon 
v. Prudential Ins. Co., 75 Cal. A. 266, 
242 P 736; Lee v. Nathan, 67 Cal. A. 
111, 226 P 970; Hall v. Puente Qil 
Co., 47 Cal. vA. 611, 191: P ‘39; ‘Nuss+ 
baum vy. Traung, Label, etc., Co., 46 
Cal. A. 561, 189 P 728; Mullia v. Ye 
Planry Bldg. Co., 32 Cal. A. 6, 161 P 
1008; Adams v, Wiesendanger, 27 Cal. 
A. 590, 150 P 1016. 

Colo.—Ward v. Teller Reservoir, 
etc., Co., 60 Colo. 47, 1538 P 219, 

Conn.—Morehouse v. Morehouse 
Bros.’ Co., 99 Conn, 720,.122 A 7915 
Stuart v. Doyle, 95 Conn. 732, 112 A 
653; Carrier v. Donovan, 88 Conn. 37, 
89 A 894, 

Del.—Wollaston v. Stiltz, 31 Del. 
278, 114 A 198; Lamanna v. Stevens, 
28 Del. 402, 93 A 962; Grier v. Sam- 
uel, 27 Del. 106, 86 A 209; Hannigan 
v. Wright, 21 Del. 537, 63 A 234. 

Ga.—Fielder v. Davison, 139 Ga. 
509, 77 SE 618; Yellow Cab Co. v. 
Nelson, 35 Ga. A. 694, 134 SH 822: 
Palmer v. Heinzerling, 34 Ga. A, 544, 
130 SE 537; Wilson v. Quiek-Tire 
Serv., 32 Ga. A. 310,.123 Sk #33: 
Gillespie v. Mullally, ‘30 Ga. A. 113° 
117 SE $8; Collier v. Schoenberg, 26 
Ga. A. 496, 106 SE 581; Schumer vy. 
Register, 12 Ga. A. 7433°%8 Sm “7310 

I1l.—Cohen v. Fayette, 233 Ill, “A. 
458; Heelan v. Guggenheim, 210 Tl. 
A. 1; Szszatkowski v. People’s Gas 
Light, ete., Co., 209 Ill. A. 460. 

Iowa.—Orris v. Tolerton, ete., Co. 
201 Iowa 1344, 207 NW 365; Jones 
v. Lozier, 195 Iowa 365, 191 NW 103. 

Kan.—Snyder v. Eriksen, 109 Kan. 
314, 198 P 1080; Howard v. Marshall 
Motor Co., 106 Kan. 775, 190 P 11, 

Ky.—Armstrong v. Sumne, etc., Co, 
211 Ky. 750, 278’ SW'111; Mullen? 
etc., Co. v. Crisp, 207 Ky. 31, 268 Sw 
576; Barnes v.. Fastin, 190 Ky. 392) 
227 SW 578; Tyler v. Stephan, 163. 
Ky. 770, 174 SW 790. 

La.—Valley v. Clay, 151 La. 710, 
92 S 308; Manceaux v. Hunter Canal. 
Co., 148 La. 98, 86 S 665; Ellzey v. 
Booth Furniture, ete., Co., 2 La. A. 
431; Keller v. Jos. Reid Gas Engine 
Con a, lua Ay 61" 
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the owner’s business,’® and if it 


Me.—Good v. Berrie, 123 Me. 266, 
122 A 630; Karahleos v. Dillingham, 
119 Me. 165, 109 A 815; Pease v. 
Montgomery, 111: Me. 582, 88 A 973. 

Md.—International Co. v. Clark, 
147 Md. 34, 127 A 647; Salowitch v. 
Kres, 147 Ma. 23, 127 aN 643; State v. 
Benson, 129 Md. 693, 100 A 505 

Mass.—O’Leary v. Fash, 245 Mass. 
123, 140 NE 282; Seaboyer v. Director 
Gen. of Railroads, 244 Mass. 122, 138 


NE 538; Gardner. vy. Farnum, 230 
Mass. 193, 119 NE 666, LRAI918B4 
997 


Mich.—Hill v. Haynes, 204 Mich. 
536, 170 NW 685; Brinkman v. Zuck- 
erman, 192 Mich. 624, 159 NW 316; 
Riley v. Roach, 168 Mich, 294, 1384 
NW 14, 37 LRANS 834. 

Minn.—Sohns v. M. B. Hubbard 

Grocery .Co., 163 Minn. 187, 203 NW 
782; Moore v. P. J. Downes Co., 150 
Minn... 333, 185 NW. 395; Provo. v. 
Conrad, 130 Minn. 412, 153.NW 753; 
Kayser v. Van Nest, 125 Minn. 277, 
146 NW 1091, 51 LRANS 970; Thomas 
vy. Armitage, 111 Minn. 238, 126 NW 
735. 
Mo.—Tutie v. Kennedy, (A.) 272 
SW 117; Anderson v, Nagel, 214 Mo. 
A, 134, 259 SW 858; Wrightsman v. 
Glidewell, 210 Mo, A. 367, 239 SW 
574; Miller v. Rice-Stix Dry Goods 
Co.,. (A.) 223 SW 437; Calhoon v. D. 
Cc. & BE. Mining: Co., 302 Mo, .A. 564, 
209 -SW .. 318; Hopfinger v. Young, 
(A.) 179 SW 747;.Winfrey v. Laza- 
rus, 148 Mo. A. 388, 128 SW 276; 
Shamp vy. Lambert, 142 Mo. A. 56%, 
121.SW 770; Long v. Nute, 123 Mo. 
A,. 204, 100 SW 511. 

Mont. —Susser is A peirte 73 
Mont. 354, 236 offman v. 
Roehl, 61 Mont. 290, 203 PE 349, 20 
ALR 189; Rohan ee Sherman, 61 
Mont. 519, 202 P 749. 

N. H.—Tuttle v. Dodge, 80 _N. H. 
ee 116 A 627; Dearborn. v. Fuller, 
T9) Nes 21%, 107 A 607; Danforth v. 
Fisher, 75 N. Bie Wid, 71 TAL D8by boo 
AmSR 670, 21 LRANS 93. 

N. J.—Paiewonsky v. Joffe, 101 
N. J. L. 521, 129 A 142, 40 ALR 13385; 
Michael v. Southern Lumber Co., 101 
Neer Jee de sett. j Av? 530); Doyon Vv. 
Massoline Motor Car Co., 98 N. J.-L. 
540; 120 A 204; Rodgers v. Great At- 
lantic, etc., Tea Conn I4y Nea ene 408. 
110 A 691; Doran v. Thomsen, 76 
ON). 754, 71 A 296, 131 AmSR 677, 
19 LRANS 335- [rev WA Net Dep L445, 
66 A 897]; Bennett v. Busch, 75 N. J. 
L. 240, 67 A 188; Doran v, Thomsen, 
FACIN. (0. i445, 6060x%:, 897>Lrev, on 
other grounds 716 Ne Jala, 754; ) Teed 
296, 131 AmSR 677, 19 LRANS Bool 

N. Y.—Benevento y. Poertner Mo- 


tor Car Co. 235. N..¥. 1125, 139, NE 
213; Rose v. Balfe, 223 N.Y. 481, 
419° NE. 842, AnnCasl918D 238: 


O’Brien. v. Stern, 223 N. Y. 290, 119 
NE 550; Reilly v. Connable, 214 N. Y. 
586, 108 NE 853, LRA1916A 954, a 
Casi916A 656; Bryan Vv. Bunis, 208 
App. Div. 389, 203 NYS 634; Esposito 
v. American ice Express Co., 194 App. 
Div. 347, 185 NYS 353 [rey 182 NYS 
97]; McHarg vy. Adt, 163 App. Div. 
782, 149 NYS 244 [aft Daa wiNGy a LO: 
mem, 116 NE 1059 mem]; Cullen v. 
Thomas, 150 App. Div. 475, 135 NYS 
93: Freibaum v. Brady, 143 App. Div. 
220, 128, NYS 121; Douglass v. Hew- 
son, 142 App. Div. 166, 127 NYS 220; 
Stewart v. Baruch, 103 App. Div. 577, 
93 NYS 161; Collard v. Beach, 81 
App. Div. 582, 81 NYS 619; Curley Vv. 
Electric Vehicle Co., 68 App. Div. 18, 
TA NYS 35} McEnroe v. Taylor, 56 
Mise. 680, 107 NYS 565; Davies v. 
Anglo-American Auto. Tire Co., 145 
NYS 341. 

N. C.—Jordan vy. Interurban Motor 
Lines, 182 N. C.'559, 109 SE 566. 

Oh. ” “White Oak Coal Co. v. Rivoux, 
88 Oh. St. 18, 102 NE 302, 46 LRANS 
1091, AnnCas1914C 1082; Krippendorf 
v. Bonte, 9 Oh. A. 130; “Rawson vy. 
Olds. Motor Works, 12 OhNPNS 145 
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is not being so | used, it is not material whether or not its use is 


[aff 207Oh, Cir, Ct. N. S282] 

Okl.—Whitehorn v. Mosier, 119 
Okl, 155, 245 P 553; Stumpf v. Mont- 
gomery, 10L.:OK). 257; 226 -P. 65;=32 
ALR 1490. 

Or.—Houston y. Keats Auto Co., 85 
Orjnl25, (166 PL db3d, 

Pa.—D’Allesandro v. Bentivoglia, 
285 Pa. 72, 181 A 592; Reed v. Ben- 
nett, 281 Pa. 332, 126 A 764; Scheel 
v. Shaw, 252 Pa, 451, 97 A 685; Stro- 
man Vv. Penn Motors ‘Corp:)/ 82) Ba. 
Super, 129; Durham.y. Strauss, 38 Pa. 
Super. 620; Sarver v. Mitchell, 35 Pa. 


Super. 69; Wagner vy. Pullman Motor 
Car Co., 25 Pa. Dist. 853, 44 Pa. Co. 
134, 


R. I.—Callahan vy. Weybosset Pure 
Food Market, 47 R. I. 361, 133 A 442, 
S. C—-burbage vy, Curry,71 27 SoG. 
349, 121 SE 267; Keen vy. Army Cycle 


Mfg. Co., 124 os C342, 1G SEUbSsis 
Rochester v. Bull, 78 S. C. 249, 58 SE 
766 

Tenn.—Core v. eee 140 Tenn. 
408, 204 SW 1149. 

Tex.—Brown Vite CALY, eo Gln Velu me On, 


(Commn, A.) 245 SW 656 [rev (Civ. 
A.) 231 SW 140]; Browne y. Hana- 
griff, (Civ, A.) 270 SW 890; McKeage 
Ve.) Morris, 2CCiv., -A.)) 2165 ‘SW 1059; 
Yoakum Mill, etc., Co. v. Byars, (Civ. 
A.) 262, SW» 226; City, Serv. Co. vw 
Brown, (Civ. A.) "231 SW 140; Flores 
Vigna arela nen GCiv cca ae cine SIV aot 
Gordon v. Texas, ete., Mercantile, 
ete., Co,., (Civ. A.).190 SW 748; Stude- 
baker Bros. Co. v. Kitts, (Civ. A.) 
152 SW 464; Cooper vy. Knight, (Civ. 
A.) 147 SW 349 

Utah—Fowkes v, J. I. Case 
Threshing Mach. Co., 46 Utah 502, 
LSP oss 

Vt.—Ronan vy. J. G. Turnbull Co., 
131 A 788. 

Va.—Drake VY: Norfolk Steam Laun- 
dry Corp... 135) Va. 354; 116 -SE) 668% 
owe v. Dewitt, 128 Va. 438, 105 SE 
il 

Wash.—Ludberg vy. Barghoorn, 73 
Wash. 476, 131 BP. 1165, 

Wis.—Seidl v. Knop, 174 Wis. 397, 
182 NW 980; Gewanski v. Ellsworth, 
166 Wis. 250, 164 NW 996. 

Eng. —Coogan vy. Dublin Motor Co., 
49..Ene Ta. TD, 2/4. 

Can.—Halparin v. Bulling, 50 Can. 
S. Cu 471, 20. DomLR 598, 8 West 
Wkly 95 {dism app 24 Man. 235, 17, 
DomLR 150 (allowing app (Man.) 
13 DomLR 742, 25 WestLR 317, 5 
WestWkly 37)]. 

Alta.—B. & R. Co. v. McLeod, 5 
Alta L. 176, 7 DomLR 579, 22 West 
LR. 274, 2 WestWkly 1093 [app 
allowed on other grounds 7 Alta. L. 
349, 18 DomLR 245, 28 WestLR 778, 
6 WestWkly 1299]. 

Ont.—Gray v. Peterborough Radial 
R. Co., 47 Ont. L. 540, 544 DomLR 236; 


Bernstein v. Lynch, 28 Ont, L. 435, 
13 DomLR 134. 
Que.—Latreille v. Curley, 28 Que. 


K. B. 388; Dussault v. Chartrand, 54 
Que. Super. 488. 

“The very basis of the rule of re- 
spondeat superior, as applied to auto- 
mobile accidents, is that the driver of 
the machine is acting for the owner 
and not for himself personally at the 
time of the accident.” Martinelli v. 
Bond, 42 Cal. A. 209, 211, 183 P 461. 

[a] Mere ownership of a car caus- 
ing injury is insufficient to fasten 
liability on the owner, where the 
driver was acting outside the scope 
of his employment in driving it. 
Seaboyer v. Director Gen. of Rail- 
roads, 244 Mass. 122, 138 NE 538. 

{[b] Automobile salesman.—‘Is an 
employer of an automobile salesman 
who furnishes the salesman a car for 
demonstration purposes and permits 
the salesman to keep the car at night, 
liable for the negligent acts of said 
salesman in operating said car? The 
answer to this question depends upon 
whether or not the salesman, at the 
time of committing the negligent act, 


was acting within the ‘scope of his 
employment.’” Grier v. Grier, 192 
N. C. 760, 762, 135 SE 852. 

79. Ala.—ZJones v. Strickland, 201 
Ala, 138, 77'S 562, 

Cal.—Martinelli v. Bond, 42 Cal. A. 
209, 183 BP 461. 

Conn.—Morehouse v. Morehouse 
Bros, Co., 99 Conn, 720, 122 A 791... : 

Ga.—Rape v. Barker, 25 Ga. A. 362, 
L0S ISE L171. 

Ill.—Hibernian Banking Assoc. vy. 
True, 228 Ill. A, 194; Szszatkowski v. 
People’s Gas Light, etc., Co., 209 Ill, 
A. 460; Kitz v. Scudder Syrup Co., 
199 Ill, A. 605; Miller v. National 
Auto. Sales Co., 177 Ill. A. 367. 

Ind.—Martin v. Lilly, 188 Ind. 139, 
121 NE 443. 

Kan.—Burrell v. Horchem, 117 
Kan. 678, 232 P 1042; Vail v. Marshall 
Motor Co. 107 Kan. 290, 191 P 579; 

Md.—Trautman v. Warfield, 135 A 
180; International Co. vy. Clark, 147 
Mid, i384, 1127 AY 64. 

Minn.—Kayser v. Van Nest, 125 
Minn, 277, 146 NW 1091, 51 LRANS 
979; (Ploetz_v.. Holt, -124> Minn. 169) 
144 NW 745. 

Miss.—Isaacs .v. Prince, 133 Miss, 
ING VOSS Sasa 

Mo.—Anderson v. Nagel, 214 Mo. 
A. 134, 259 SW_ 858; Borah v. Zoell- 
ner Motor Car Co. (A) 257 SW 145; 
Wrightsman v. Glidewell, 210 Mo. A. 
367, 2389 SW 574; Michael v. Pulliam, 
(A.) 215 SW 163: Warrington vy, Bird, 
168° Mo. A. “385, 151 JS W, (545) Daily 
v. Maxwell, 152 Mo. A. 415, 133 SW 
351; Long v. Nute, 123 Mo. AL 2045 
100 SW 511. 

Nebr.—Dirks y. Ensign Omnibus, 
etc., Co., 107 Nebr. 556, 186 NW 525; 
Weber v. Thompson- Belden, 105 Nebr. 
606, 181 NW. 649; Neff v. Brandeis, 
91 Nebr. 11, 135 NW 232, 39 LRANS 
93 

N. H.—Tuttle v. Dodge, 80 N. H. 
304, 116 A 627; Danforth v. Fisher, 
Hiss INIA st ANSE, 71 A 535, 139 AmSR 
670, 21 LRANS 93. 

N. Y.—Fallon vy. Swackhamer, 226 
NeW 2440" 123) ONES 'C: Bryan v. 
Bunis, 208 App. Div. 339, 203 NYS 
634; Clawson vy, Pierce-Arrow Motor 
Car? Cos cl 8 2ulA pee Veal do wee ORIN EYES 
310 [rev on other grounds 231 N: Y. 
273, 121. NE 914]; Stenzler v. Stand- 
ard Gas Light Co., 179 App. Div. 774, 
167 NYS 282 [aff 226 N. Y. 681 mem, 
123 NE 891 mem]; Cullen v. Thomas, 
150 App. Div. AT5, 135, 0 NYS 223 
Freibaum v. Brady, 143 App. Diy. 220. 
128 NYS 121; Douglass v. Hewson, 
142 App. Div. 166, 127° NYS 220; 
Clark v. Buckmobile Cone Lor App. 
Div. 120,94 NYS 771; Siegel v. White 
Const Giscy eave Sse Nav Seer teen 
Towers v. Errington, 78 Misc, 297, 
138 NYS 119. 

Oh.—White Oak Coal Co. v. Rivoux, 
88 Oh. St. 18, 102 NE 302, 46 LRANS 
1091, AnnCas1914C_ 1082. 

Pa.—Thatcher v. Pierce, 281 Pa. 16, 
125 A 302; Reed v. Bennett, 276 Pa. 
107; 119, A 827 Treon Wi Shipman, 275 
Pa, 246, 119 A 74; Farbo y. Caskey, 
Zien Par bile, .kko A 543; Solomon vy. 
Commonwealth Trust Co., 256 Pa. 55, 
100 A 534; Scheel v. Shaw, 252 Pa. 
451, 97 A 685. 

Tex.—City Serv. Co. v. Brown, (Civ, 
A.) 2381 SW 140; Gordon v. Texas, 
ete., Mercantile, ‘etc., Coy Give A.) 
190 SW 748. 

Utah.—Burton v. La Duke, 61 Utah 
78, 210 P 978; Wright v. Intermoun- 
tain Motor Car Co, S38. Utah iG, at 
Pret. 

Vt.—Ronan v. J. G. Turnbull Co., 
1381 A 788. 

Va.—Kidd v. DeWitt, 128 Va. 438, 
105 SB 124; Cohen vy. Meador, 119 Va. 
429, 89 SE 876. 

Wash.—Babbitt v. Seattle School 
Dist. No.” 15-100" Wash) <392, 1702p 
1020; Ludberg v. Barghoorn, 73 
Wash. 476, 131 5D 1165. 

Wis.—Johnson v. Holmen Canning 
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by the permission of the master.®® Liability will 
not in the absence of statute*! or personal negligence 
upon his part’? be imposed on the owner merely 
by the fact that his servant is driving the vehicle 
at the time of the accident,®* or that the negligence 
of his chauffeur occurs during the period of employ- 
ment.6* The owner is not hable for the willful or 
malicious act of the driver, having no proper rela- 
tion to the operation of the vehicles: 
Liability to guest, invitee, or trespasser. Al- 
though the driver may be acting for the owner in 
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the operation of the vehicle, if he was not acting 
for him in accepting and transporting guests, the 
owner cannot be held liable for his negligence,®® and 
where the driver of a motor vehicle is acting out- 
side the scope of his express or implied authority 
in inviting a third person to ride, the owner, accord- 
ing to some authorities, owes no duty toward such 
person’? and is not liable for the failure of the 
driver to exercise due care toward him,*® or for the 
gross negligence of the driver,®® or his wanton or 
reckless conduct.°° The rule has been applied not- 


- 


Cor, A191 VWaiss) 457, (217) NW 157; 
Gewanski v. Ellsworth, 166 Wis. 250, 
164 NW 996. 

“The act may be within the scope 
of the agent or servant’s authority, 
and yet not be in the interest of the 
master or in the prosecution of the 
master’s business.” Jones v. Strick- 
land; 201 Ala. £38, 140, 77.S 562. 

“Though the automobile was be- 
ing operated by defendant’s agent, 
his liability does not depend upon 
the mere fact of agency alone, but 
depends as well upon the fact as to 
whether plaintiff's injury was re- 
ceived while defendant’s agent was 
acting about the master’s business 
or within the scope of his employ- 
ment.” Warrington v. Bird, 168 Mo. 
A. 385,390, 151 SW 754. : 

“The mere fact that the persons in 
charge of the machine, at the time 
of the accident, were employees of 
the defendant does not render de- 
fendant liable for whatever they did. 
Unless they were engaged in the de- 
fendant’s business, at the time the 
accident occurred, the defendant is 
not liable for any injuries to the 
plaintiff resulting therefrom.” Clark 
v. Buckmobile Co., 107 App. Div. 120, 
121, 94 NYS 771. 

[a] Held not for purposes of 
owner.—(1) Where the president and 
general manager of a corporation di- 
rects his son to use the company’s 
automobile on a pleasure trip, the 
company is not liable for injuries 
caused by negligente driving by the 
son, Morehouse v. Morehouse Bros. 
Co. 995,Conn, 120,422 A790. | (2) 
The driver of a truck owned by a 
canning company, and employed to 
deliver freight, etc., was not acting 
within the scope of his employment 
when conveying a birthday cake from 
the home of the company’s manager 
to be taken to another member of the 
manager’s family, and the company 
is not liable for his negligent opera- 
tion of the truck. Johnson v. Holmen 
Canning Co., 191 Wis. 457, 211 NW 
157. (3) Where defendant’s chauf- 
feur was waiting to receive his auto- 
mobile after it had been repaired, 
and the foreman of the repair shop 
asked the chauffeur to drive it 
around the block in order that the 
foreman might see if everything was 
in good running condition, and dur- 
ing such test the foreman stood on 
the running board listening to the 
sound of the motor and directing the 
chauffeur to check and stop the car 
in order to test the brakes, the chauf- 
feur while so engaged was, as mat- 
ter of law, not acting within the 
scope of his employment, and hence 
defendant was not liable for the 
chauffeur’s negligence causing injury 
to the foreman. Trautman vy. War- 
field, (Md.) 135 A 180, 182 (“the 
action of the chauffeur in associating 
himself with the foreman in the sec- 
ond test was for the benefit of the 
repairman, and, being done without 
the knowledge or the express or im- 
plied authority of the owner of the 
truck, was outside of the scope of 
the chauffeur’s employment, and so 
the chauffeur, either as a volunteer 
or as a servant, depending upon the 
extent of the authority committed to 
the foreman by the repairman, was 
temporarily working for the repair- 
man. While so engaged the chauf- 
feur had stepped outside the scope 
of his employment by the truck’s 


owner, and so the relation of master 
and servant between the driver and 
the owner of the truck was sus- 
pended. The negligence of the chauf- 
feur in driving the truck during the 
period of this suspension was not 
connected with the business of the 
truck owner, and he was not liable 
under these circumstances for the 
negligence of the chauffeur’). (4) 
Where the manager of a garage di- 
rectS an employee to take an auto- 
mobile and visit an injured employee 
to ascertain when he will be able 
to return to work, and after delivery 
of the message the first employee re- 
mains at the injured employee’s 
house, and at his request takes him 
to the doctor’s office, the employers 
are not liable for negligence in op- 
eration of the automobile during the 
return trip, since the purpose for 
which the automobile was being used 
at such time had no relation to the 
errand on which the employee was 
Sent, and the employee was not act- 
ing within the scope of his authority. 
Langan v. Nathanson, 161 Minn. 433, 
201 NW 927. 

[b] Held for purposes of owner.— 
(1) Where a truck driver in the em- 
ploy of a corporation is directed by 
his superior to go to the home of an- 
other employee to tow a motor ve- 
hicle owned by him into the shop 
which the corporation maintains for 
the repair of its own motor vehicles, 
he is, in so doing, acting for the cor- 
poration. Chamberlain v. Southern 
California Edison Co., 167 Cal. 500, 
140 P 25. (2) Where a brewery com- 
pany, for the purpose of furthering 
its business, furnished sales agents, 
engaged in the business of deliver- 
ing and distributing the company’s 
beer, with a truck for the delivery 
thereof, the company was liable for 
the negligence .of the truck driver 
while distributing and delivering the 
company’s beer, since the accident in 
such case took place while the truck 
was being used in the company’s 
business. Dick, etc., Quincy Brewery 
Co. v. Ellison, 287 Mo, 139, 229 SW 
1059. (3) A servant is acting within 
the scope of his employment in go- 
ing to a filling station for gasoline 
shortly after completing deliveries 
and before returning with the: car. 
Mandes v. Midgett, 49 App. (D. C.) 
139, 261" Hed? L019. 2 

80. Calhoon v. D. C. & E. Mining 
Co.;) 202" Mo, A.) 564, "209 =Sw:. 318; 
Wright v.: Intermountain Motor Car 
Coveber Utane LUGE Times 23 0, 

81. See infra §§ 876-884. 

82. Liability because of dangerous 
character of vehicle see supra § 835. 

Placing vehicle in hands of incom- 
petent driver see supra § 836. 

83. Doran v. Thomsen, 76 N. J. L. 
754, 71 A 296, 131 AmSR 677, 19 
LRANS 3385; Ferguson v. Reynolds, 
52 Utah 583,176 P: 267. 

[a] It is not enough to make a 
master liable for injuries occasioned 
by his servant’s negligent operation 
of the master’s automobile to say 
that the injuries complained of would 
not have been committed without the 
facilities afforded by the servant’s 
relation to his. master. Doran y. 
Thomsen, 76 Nd. L. 754,° 71 A- 296, 
131 AmSR 677, 19 LRANS 335. 

84. Reilly v. Connable, 214 N. Y. 
586, 590, 108 NE 853, LRA1916A 954, 
AnnCasl1916A 656; Bryan v. Bunis, 
208 App. Div. 389, 203 NYS 634. 


“The fact that the chauffeur 
caused the injuries during the period 
of his employment does not make 
the defendant liable. If the em- 
ployee in doing any act breaks the 
connection between himself and his 
employer, the act done under those 
circumstances is not that of the em- 
ployer. Nor would the defendant’s 
permission or acquiescence in the use 
by his chauffeur for the personal 
business or pleasure of the chauf- 
feur make the defendant liable.” - 
Reilly v. Connable, supra [quot Don- 
nelly v. Yuille, 197 App. Div. 59, 61, 
188 NYS 603, 605]. 

85. De Perri _v. Motor Haulage 
Coes 185 App. Div. 384, 173 NYS 
if 


oF 

fa] MTllustration. — Where the 
driver of defendant’s motor truck, 
upon which. plaintiff was riding, 
moved a lever controlling the hoist- 
ing mechanism on the truck, out of 
malice and without any proper rela- 
tion to the running. of the truck, 
plaintiff, who was injured as a re- 
sult, is not entitled to recover against 
defendant. De Perri v. Motor Haul- 
ae Co., 185 App. Div. 384, 173 -NYS 
1 


86. Garner v. Baker, 214 Ala. 385, 
108 S 38; Powers v. Williamson, 189 
Ala. 600, 66 S 585; Rolfe v. Hewitt, 
227 N. Y. 486, 125 NE 804. , 

87. O’Leary v. Fash, 245 Mass. 123, 
140 NE 282;:Dearborn v. Fuller, 79 
N. H. 217, 107 A 607; Paiewonsky v. 
Joffe, 101 N. J. L. 521, 129°A 142, 40 
ALR 1335; Zampella v. Fitzhenry, 97 
NAS), Las oo Fee 7 A TO tase AES 


666. 

{a] Tllustration.—Where a motor 
company’s sales agent, engaged in 
driving a car between certain points 
for the company, invites one who 
has contracted to buy a car to ride 
as a guest, contrary. to the com- 
pany’s rule that no driver shall take 
anyone into a car other than a cus- 
tomer who is being demonstrated a 
car, the company is not chargeable 
with the agent’s knowledge of the 
presence of his guest, and so is not 
liable for the guest’s injuries due to 
the agent’s negligent driving, in the 
absence of proof of a custom to per- 
mit persons not intending to buy to 
ride. Dearborn v. Fuller, 79 N. H. 
217, 107 A 607. 

[b] Authority question of fact.— 
Where, in an action by a guest riding 
in automobile for injury, the evi- 
dence permits the inference that de- 
fendant, the owner of the automo- 
bile, for business reasons had the 
driver of-a delivery car take cus- 
tomers and companions to the cus- 
tomer’s home with packages bought, 
whether the driver was authorized by 
defendant to invite plaintiff, the com- 
panion of a customer, to ride to the 
customer’s home with packages pur- 
chased, so as to make defendant liable 
for injury resulting proximately from 
want of care in driving car, was for 
the jury. Paiewonsky v. Joffe, 101 
Binge i. 521, 129 A (142,° 40 =A: 

ne Caee of employment see infra § 


88. O’Leary v. Fash, 245 Mass. 123, 
140 NE 282; Walker v. Fuller, 223 
Mass. .566, 1125 NEhy 230: Grayvee ws 


Peterborough Radial R. Co., 47 Ont. 
L. 540, 54 DomLR 236. 

89. O’Leary v. Fash, supra, 

90. O’Leary v. Fash, supra, 
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withstanding the person injured is an infant,®+ and 
without regard t6 whether the deviation from the 
servant’s duty which causes the damage is a ma- 
licious act in nowise relating to the master’s busi- 
ness,°* or whether it is due to the whim or individual 
caprice of the servant.®? According to other au- 
thorities, although a person upon the motor vehicle 
of the owner by invitation or permission of the 
driver outside the scope of his employment is as 
to the owner to be regarded as a trespasser, the 
owner is under the negative duty not to injure 
him by his wanton and willful conduct and may be 
hable for the willful and reckless acts of the driver 
in the course and scope of his employment.®* So 
where the driver of a motor truck in violation of 
his positive instructions permits children to ride 
thereon, the duty of the owner is only that required 
toward a trespasser generally.°°> However, where 
the presence of a trespasser on a moving vehicle 
. In a position of peril becomes known to the servant 
controlling its movements in the ordinary course of 
his employment, the rule of respondeat superior 
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begins to operate and such trespasser is entitled 
to have reasonable care exercised to avoid injuring 
him.%° 

Ratification. While as in the case of other in- 
juries by a servant,” the owner of a motor vehicle 
may become liable by ratification of the wrongful 
act of the driver of his vehicle,®* such ratification 
does not ensue from the mere fact that the owner 
retains him.in his employ®® or from a mere promise 
to repair the damages.!_ Nor can the efforts of the 
owner to relieve the person injured be made basis 
of a legal liability unless by agreement or admis- 
sion.” 

[§ 862] (b) What Constitutes Scope of Employ- 
ment—aa. In General. No hard and fast rule can 
be formulated by which it can be determined 
whether in a given case the driver of a motor ve- 
hicle is acting within the scope of his employment, 


-but the question must be determined upon a con- 


sideration of the attending facts and circumstances,® 
and the presumptions and inferences therefrom.* 
The driver may be acting in the scope of his employ- 
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91. Zampella v. Fitzhenry, 97 N. 
Ji Lak Sie Lt ATL. 23° ALR 666; 
But see La Rose vy. Shaughnessy Ice 
Co., 197 App. Div. 821, 189 NYS 562 
(where vehicle was being operated 
in violation of law). 

92. Zampella y. Fitzhenry, supra. 

93. Zampella v. Fitzhenry, Supra. 

94. Moore v. De Kalb Supply Co., 
34 Ga. A, 375, 129 SE 899; Higbee Co. 
v. Jackson, 101 Oh. St. 75, 128 NE 61, 
tA, SAL R 38h; Perrin .v. Glassport 
Lumber Co., 276 Pa. So AR TAO 
Christie v. Mitchell, 93 W. Va. 200, 
116 SE.715. " 

fa] Wanton and willful injury.— 
“Where one is a trespasser on an 
auto-truck, which has been committed 
to an employe by the owner for op- 
eration in the owner’s business, and 
the trespasser is injured by the wan- 
ton and wilful conduct of the em- 
ploye while in the course and within 
the scope of, his employment and 
while aware of a perilous position of 
the trespasser, the owner is responsi- 
ble.’ Higbee Co. v. Jackson, 101 Oh. 
St. 75, 91, 128 NE 61, 14 ALR 131. 
Hien Wind vy. Steiert, 71 Pa. Super. 
194. 

[a] Wanton and willful injury.— 
“Where an employe, to whom the 
owner has committed the operation 
of an auto-truck in the owner’s busi- 
ness, permits an infant to ride on 
the truck in violation of his instruc- 
tions, .aand the infant is injured by 
the wanton and wilful conduct of the 
employe, while in the course and in 
the scope of his employment, the 
owner is responsible.” Higbee Co. v. 
Jackson, 101 Oh. St. 75, 128 NE 61, 
14 ALR 181. 

96. Kalmich v. White, 95 Conn. 
568, 111 A 845. 

[a]. Rule applied.—When the serv- 
ant driving the master’s truck in- 
vited a child to ride with him, he 
having no authority to carry passen- 
gers, the child was a trespasser, but 
there was the duty to exercise ordi- 
nary care to’avoid injuring him; and 
when the driver instructed the child 
to stand on the running board, and 
while he was so standing the truck 
was driven at a high rate of speed 
around the corner so that the child 
was thrown off, the master is liable 
for such negligent act of the servant. 
Kalmich v. White, 95 Conn. 568, 111 
A 845. 

{[b] A volunteer assisting a milk 
truck driver riding on the running 
board with knowledge of the driver 
is entitled to the exercise of ordinary 
care. Rook vy. Schultz, 100 Or. 482, 
198 P 234. 

97. See Master and Servant § 1448. 

98. See cases infra notes 99-2. 


99... Kilroy) v. Charles) tls Crane 
areney, Co., 203 Mo. A, 302, 218 SW 
425; McFadden v. Anderson Motor 
Co., 121 8. C. 407, 114 SE 402; Knight 
vy. Laurens Motor Car Co., LOSSHAC 
179, 93 SH 869, LRA1918B 151. 

1. Tinker v. Hirst, 162 La. 209, 110 
S 324. 

[a] For example, an employer 
cannot be held liable for the negli- 
gence of his employee when operat- 
ing the employer’s automobile for his 
own purposes and without the em- 
ployer’s knowledge and consent be- 
cause of a promise made to a third 
person to repair the damage caused 
by the employee’s negligence, which 
promise was made under a misappre- 
hension of his legal rights and before 
he had knowledge of all the facts. 
yin Vv. Hirst, 162, lua. 209,,110 S 

2. Scheel v. Shaw, 252 Pa, 451, 97 
A 685 

3. Colo.—Ward vy. Teller Reser- 
voir, .etc., Co., 60 Colo. 47, 153 P 219. 

Conn.—-Morehouse v. Morehouse 
Bros.,.Co., 99 Conn. 720,.122 A- 791. 

Iowa.—Orris v. Tolerton, etc., Co., 
201, lowa 1344, 207 NW 365. 

Kan. —Snyder v. Eriksen, 109 Kan. 
314, 198 P 1080. 

Me.—Good v. Berrie, 123 Me. 266, 
122 A 630. 

Md.—State v. Benson, 129 Md. 693, 
100 A 505. 

John L. 


Mass.—Regan v. Kelly 


Contracting Co., 226 Mass. 58, 114 
NE 726. 

Mo.—Tutie v. Kennedy, (A.) 272 
SW 117; Whimster v. Holmes, (A.) 
190 SW 62; wr eotsn v. Green, (A.) 
186 SW 1166. 


Mont.—Hoffman v. Roehl, 61 Mont. 
290, 203 P 349, 20 ALR 189, 

N. J.—Paiewonsky v. Joffe, 101 N. 
J. UL. 521, 129 A 142, 40 ALR 1335; 
Michael v. Southern Lumber Co., 101 
BN mee ape On AEA iO). 

N. Y.—Nalli v. Peters, 241 N. Y. 
177, 149 NE 343 [mod 213 App. Div. 
735, 211 NYS 411, and motion for 
rearg or to amend remittitur den 241 
N. Y. 587 mem, 150 NE 566 mem]; 
Clawson v. Pierce-Arrow Motor Car 
Co., 281 N. Y. 273, 181 NE 914; Bryan 
Vv. Bunis, 208 App. Div. 389, 203 NYS 
634. 

Tex.—McKeage v. Morris, (Civ.. A.) 
265 SW 1059; Flores v. Garcia, (Civ. 
A.) 226 SW 748. 

Va.—Crowell v. Duncan, 145 Va. 
489, 134 SE 576; Drake v. Norfolk 
Steam Laundry Corp., 135 Va. 354, 116 
SE 668. id 


Wis.—Parker v. Barber, 
588, 188 NW 193. 

4. Orris v. Tolerton, etc., Co., 201 
Iowa 1344, 207 NW 365; Michael v. 


Wis. 


Southern Lumber Co., 101 N. J. L. 1, 
127 A 580; Maloy v. Rosenbaum Co., 
260 Pa. 466, 103 A 882. 

[a] Held within scope of employ-~ 
ment.—(1) Where a mercantile firm’s 
general manager, having authority 
over their chauffeur and delivery boy 
in charge of their motor truck, di- 
rects him to go to a town and bring 
ice for the firm, his negligent acts 
while on the trip are the acts of the 
firm so as to render them liable for 
injuries to a passenger in another 
car on the highway. Barnes v. 
Eastin, 190 Ky. 392, 227 SW 578. (2) 
Where, when the accident occurred, 
the chauffeur was returning from his 
father’s home, where he had driven 
the automobile at the owner’s sug- 
gestion to obtain consent to drive it 
for the owner, he was then acting as 
the owner’s Servant, and not on an 
independent personal mission. El- 
liott v. O’Rourke, 40 R. I. 187,-100 A 
Baa Ae Copa chauffeur authorized to 
operate an automobile to haul goods 
for the employer acts within the 
scope of his employment when haul- 
ing goods for the employer’s fore- 
man, and the employer is liable for 
negligence in the operation of the 
ear. Studebaker Bros. Co. v. Kitts, 
(Tex, Civ. A.) 152 SW. 464. (4) 
Where the method of ascertaining 
whether repairs have been properly 
made is left to the judgment and dis- 
cretion of the employee, he may be 
found to be acting within the scope 
of his employment in driving the car 
for the purpose of seeing whether it 
will work all right, Colley v. Lewis, 
T Ala. A. 593, Cli ote CoD Evidence 
tending to show that defendant’s 
servant, driving his automobile with 
his consent, was going to get clothes 
in preparation for a trip for defend- 
ant justifies an inference that it was 
being driven as defendant’s agent, 
and within the scope of his employ- 
ment, although he had passengers 
with him at the time of the accident. 
Michael v. Southern Lumber Co., 101 
Nic pelien tegiy in benk, Ann oOs 

[b] Held not within scope of em- 
ployment.—(1) Where the driver of 
an automobile truck used by a mer- 
cantile company in deliveries, who 
had no authority to invite persons to 
ride on the truck, invited a lady ac- 
quaintance to ride on the step, and 
in the course of the ride she was in- 
jured, he was not acting within the 
scope of his employment. McQueen 
v. People’s Store Co., 97 Wash. 387 
166 FP 626. (2) In the absence of 
special instruction or agreement, it 
is not within a chauffeur’s duty to 
protect his employer’s family against 
assault, insult, or abuse at the hands 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘the motor 


ha 


ment, although he has no specific instructions to 
do the particular act involved,® or to make the par- 
‘ticular trip involved,® or although he has deviated 
from his instructions;’ the act need not have been 
necessary to the performance of the employee’s 
duties,* and it need not have been expressly author- 
ized by the owner,® or known to him,!° and it may 


of third persons, and he is not acting 
within the scope of his employment 
in assaulting one using abusive lan- 
guage, when narrowly escaping being 
struck by the automobile. Valley v. 
Clayiel 54, dan71.0, 92 S308, 

{c] A person left in attendance of 
an automobile, with the motor run- 
ning, has no authority to set the car 
in motion without permission from 
the owner or driver merely because 
is left running, so as to 
render the owner or driver liable for 
injuries caused by his negligence in 
doing so. Kennedy v. Hedberg, 159 
Minn. 76, 198 NW 302. 

5. Winfrey v. Lazarus, 148 Mo. A. 
388, 128 SW 276; Wright v. Maddox, 
(Tex. Civ. A.) 288 SW 560. 

6. Winfrey v. Lazarus, 148 Mo. A. 
388, 128 SW 276. 

7 Ark.—Healey v. Cockrill, 133 
Ark. 327, 202 SW 229; LRA1918D 115. 

Cal:—House v. Fry, 30 Cal. A. 157, 
157 P 500; Adams v. Wiesendanger, 
oT Cal Al 590; 150-7 3.016: 

Colo.—Ward v. Teller Reservoir, 
etc, Co., 60 Colo. 47, 153. P 219. 

Iowa.—Orris v. -Tolerton, ete., Co., 
201 Iowa 1344, 207 NW 365; Rosen- 
stein v. Bernhard, etc., Auto. Co., 192 
Iowa 405, 180 NW 282. 

Mich.—Loux v. Harris, 226 Mich. 
315, 197 NW 494. 

Mo.—Guthrie v. Holmes, 272 Mo. 
215, 198 SW 854, AnnCas1918D 1123; 
Burgess v. Garvin, 219 Mo. A. 162, 
272 SW 108; Robb v. Bartels, (A.) 
263 SW 1013; Anderson v. Nagel, 214 
Mo, A. 134, 259 SW 858; Slothower 
v. Clark, 191 Mo. A. 105, 179 SW 55; 
Whimster v. Holmes, 177 Mo. A. 130, 
164 SW 236. 

N. H.—Defoe v. Stratton, 80 N. H. 
109, 114 A 29. 

N. J.—Bennett v. Busch, 75 N. J. 
L. 240, 67 A 188. ; 

182 N. 


N. C.—Duncan v. Overton, 
C. 80, 108 SE 387. 

Or.—Tyler v. Moore, 111 Or. 499, 
226 P 443. 


Pa.—Moon v. Matthews, 227 Pa. 488, 
76 A 219, 136 AmSR 902, 29 LRANS 
856; Sommers v. Dougherty, 2 Pa. 
Dist. & Co. 614. 

Tex.—Pierce-Fordice Oil Assoc. v. 
Brading, (Civ. A.) 212 SW 707. 

Que.—Cloutier v. Savard, 36 Que. 
Ie BRO EE 

[a] Chauffeur held to have acted 
within scope of authority. Where a 
chauffeur, upon informing his em- 
ployer that oil was needed for the 
lamps of the auto, was instructed to 
go into the cellar of the hotel at 
which they were stopping and get the 
oil,.-and the chauffeur, instead of fol- 
lowing these instructions, ran the 
machine to a near-by garage for the 
purpose of obtaining the oil, and col- 
lided with a wagon on the way, the 
employee was held liable for the 
damage. The court said: “From this 
recital of facts it seems clear that, 
although the chauffeur in this par- 
ticular instahce made a use of the 
master’s machine in apparent dis- 
obedience of the latter’s instructions, 
he was, nevertheless, engaged in the 
furtherance of his master’s business, 
and the inference is legitimate at 
least that he was acting within the 
general scope of his authority, which 
was to care for the machine and keep 
it in. order and to drive it on occa- 
sions.” Bennett v. Busch, 75 N, J. L. 
240, 242, 67 A 188, 189. 

[b] Mistake of instructions.— 
Where a chauffeur receives orders 
from his master to wash his car in 
the garage where it is situated, and 


to leave it there, but mistaking the 


instructions, having washed the au- 
tomobile he drives it to his master’s 
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residence, and on the way, by negli- 
gence, causes an accident, the chauf- 
feur was acting within the scope of 
his employment, -and the owner is 
responsible for the injury caused in- 
voluntarily by his employee. Cloutier 
v. Savard, 36 Que. K. B. 73. 

8. Winfrey v. Lazarus, 148 Mo. A, 
388, 128 SW 276. 

9. Healey v. Cockrill, 133 Ark. 327, 
202 SW 229, LRA1918D 115; Winfrey 
v. Lazarus, 148 Mo. A. 388, 128 SW 
276; Davies v. Anglo-American Auto 
Tire Co.,- 145 (NYS 341; Cooper v. 
Knight, (Tex. Civ. A.) 147 SW 349. 

{a] Tllustration.—A master is 
liable for the negligent acts of his 
servant sn driving an automobile, in 
going after automobile supplies, to 
obtain which is his duty, although 
the master did not authorize him to 
take the automobile. Cooper v. 
Knight, (Tex. Civ. A.) 147 SW 349. 

10. Terry Dairy Co. v. Parker, 144 
Ark. 401, 223 SW 6; Winfrey v. Laz- 
arus, 148 Mo. A. 388, 128 SW 276; 
Davies v. Anglo-American Auto Tire 
Cos” V45UNY So 4ae 

Knowledge or consent of master 
Sra deans see Master and Servant § 

ll. Terry Dairy Co. v. Parker, 144 
Ark. 401, 223 SW 6; Kneff v. San- 
ford, 63 Wash. 503, 115 P 1040. 

[a] For example, an owner of au- 
tomobiles operated for hire kept them 
standing in front of a hotel with a 
view of securing passengers from: the 
hotel or through orders received at 
the hotel by telephone message. The 
chauffeur in charge of one of the 
automobiles drove one of the tele- 
phone girls employed at the hotel 
from the hotel to her home without 
collecting a fare, and on his way 
back to the hotel the chauffeur in- 
jured a pedestrian. It was held that 
this was sufficient prima facie to 
show that the chauffeur acted within 
the scope of his employment at the 
time of the accident, and that this 
prima facie case was not as a mat- 
ter of law overcome by testimony of 
the owner and the chauffeur that the 
owner had instructed his chauffeurs 
not to take the telephone girls home 
in automobiles unless instructed to do 
so by the owner or unless they paid 
fare, and that on the occasion in 
question the chauffeur had not been 
instructed to take the telephone girl 
home, Kneff v. Sanford, 63 Wash, 
HOS Abe A O48 

12. Ala.—Jones v. Strickland, 201 
Ala. 138, 77 S 562. ; 

Ark.—Terry Dairy Co. ‘v. Parker, 
144 Ark. 401, 223 SW'6; Healey v. 
Cockrill, 133 Ark. 327, 202 SW 229, 
LRA1918D 115. 

Conn.—Butler v. Hyperion Theatre 
Co., 100 Conn. 551, 124 A 220. 

La.—Cusimano v. A. S. Spiess Sales 
Covl53 a, SS), Oi Sel Tee mill zey Gv. 
Booth Furniture, etc., Co., 2 La. A. 
431. 

Mich.—Loux v. Harris, 226 Mich. 
315, 197 NW 494. 

Mo.—Robb v. Bartels, (A.) 263 SW 
1013; Slothower v. Clark, 191 Mo. A. 
105, 179 SW 55. : 

N. H.—Defoe vy. Stratton, 80 N. H. 
109, 114 A 29. 

Tex.—Wright v. Maddox, (Civ. A.) 
288 SW 560; Prince v. Taylor, (Civ. 
PREY aaa UW RLS) 826; Reid Auto Co. v. 
Gorsezya, (Civ. A.) 144 SW 688. 

Utah.—Wright v. Intermountain 
Motor’ Car Co., 53 Utah 176, 177 P 
237. 

Wis.—Smith v. Yellow Cab Co., 173 
Wis. 338, 180 NW 125. 

“Mere orders to the servant will 
not absolve the master from liability 
for the servant’s acts. If it did, it 
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even have been disapproved" or forbidden.1?, How- 
ever, a servant cannot be regarded as acting within 
the scope of ‘his employment when, not being em- 
ployed for that purpose, he uses a motor vehicle 
without the knowledge or consent of its owner,!# 
particularly where he does so against the owner’s 
express instructions,’* or where he uses the vehicle 


would be a simple process for em- 
ployers to rid themselves of all re- 
sponsibility for the conduct of their 
agents. The question is not what 
orders did the master give as to his 
conduct, but whether the servant was 
engaged in performing service for 
him. at the time of the injury, and 
this is determined, not by his orders 
for behavior, but by the behavior it- 
self, even though contrary to orders.” 
Slothower v. Clark, 191 Mo. A. 105, 
LOTTI SW 55: “ 

fa] “The intent of a driver of a 
vehicle in following a certain course 
of conduct, even if disobedient, is a 
material element in determining 
whether or not his conduct was in 
the execution of the master’s busi- 
ness within the scope of his employ- 
ment, or was conduct indulged in con- 
trary to his duty and solely for a 
purpose of his own.” Butler v. Hy- 
perion Theatre Co., 100 Conn. 551, 
555, 124 A 220. 

[b] MTDlustrations.—(1) An owner 
engaged in renting automobiles to 
be driven by renters, and in selling 
gasoline, is liable for the negligence 
of an employee, left in charge, in 
driving an automobile back to the 
garage after having supplied a 
stranded renter with gasoline, al- 
though contrary to instructions, since 
in driving such automobile the em- 
ployee was acting in the course of his 
employment, notwithstanding a devi- 
ation from instructions and a dis- 
obedience of orders given by the em- 
ployer. Loux~v. Harris, 226 Mich. 
315, 197 NW 494, (2) A chauffeur 
driving persons to a dance, although 
in violation of his master’s rule re- 
quiring the chauffeur to call up be- 
fore making extra trips; if he hauled 
the passengers for hire in carrying 
out his master’s passenger hauling 
business, is within the course of his 


employment, although he also at- 
tends the dance. Robb v. Bartels, 
(Mo. A.) 263 SW 1013. (3) Where a 


taxicab driver, in violation of his 
master’s directions, takes passengers 
outside of the city, where they leave 
the vehicle without’ paying, he is, 
while returning home, within the 
scope of his employment so as to 
render the master liable for his neg- 
ligence. Smith v. Yellow Cab Co., 173 
Wis. 33, 180 NW 125. 

Acts in disobedience of orders gen- 
erally see Master and Servant § 1477. 

13. Cook v. Mellown, 212 Ala. 41, 
101 S 662; McDonough v. Vozzela, 247 
Mass. 552, 142 NE 831; Seaboyer v. 
Director Gen. of Railroads, 244 Mass. 
122, 138 NE 538; Boettcher v. Best, 
203 App. Div. 574, 197 NYS 1 [aff 
237 N. Y. 506 mem, 143 NE 720 mem]. 

[a] HMelper.—(1).A helper on an 
express truck employed to assist in 
loading and unloading, to guard the 
truck and its contents, and see if 
anything is in the way when the 
driver is backing the truck, is acting 
outside the scope of his employment 
in undertaking to move the truck 
during the driver’s absence, and the 
fact that such helper had once driven 
the truck when the regular driver 
was on the truck is no evidence of 
his authority to drive alone. Sea- 
boyer v. Director Gen. of Railroads, 
244 Mass. 122, 1388 NE 5388. (2) 
Where a motor 4ruck chauffeur’s 
helper, not employed to operate the 
car, and expressly prohibited from 
operating it, does operate it, and 
thereby injures’ another, the em- 
ployer is not liable for the injury. 
Boettcher v. Best, 203 App. Div. 574, 
197 NYS 1 [aff 2837 N. Y. 506 mem, 
143 NE 720 mem]. 

14. Cook v. Mellown, 212 Ala, 41, 
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for purposes other than the owner’s and contrary 
to his express instructions.1® 

Obedience to orders. Where the dtiver is acting 
in obedience to orders given him by a coemployee 
from whom he has been directed to take orders, his 
acts may be regarded as within the scope of his 
employment, although the orders are unauthorized,?® 
or even for the benefit of the coemployee.t’ How- 
ever, he is not acting within the scope of his em- 
ployment where he is carrying out an order, which, 
although given by one who is the president and 
general manager of the corporation which employs 
him and owns the vehicle, is given as an indi- 
vidual.1® " 

[§ 863] bb. Acts for Benefit or at Direction of 
Members of Owner’s Family. A chauffeur may be 
‘acting in the scope of his employment while driving 
the owner’s automobile for the pleasure of the mem- 
bers of the owner’s family,!® and where the owner 
allows his motor vehicle to be used for the pleasure 
and convenience of his family, it is a legitimate 
inference that his chauffeur in obeying the instruc- 
tions of a member of the family is acting within 
the scope of his employment and for his master’s 


101 S 662; Toadvine v. Sinnett, 104] with defendant’s 


Kan, 111, 178 P 401; Seaboyer v. 
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business, 
general manager had no authority to 


ie ed 
[§§ 862-865 


purposes,”° particularly where he has been given a 
general direction to do so,?4 unless the member of 
the family is unauthorized to give such instruc- 
tions.?? 

[§ 864] cc. Teaching Person To Drive. An em- 
ployee may be acting for the owner in permitting 
a third person to drive the vehicle,?* as, for example, 
where he is instructing one who has bought a vehicle 
from the owner,?* or in demonstrating a car to a 
prospective purchaser is teaching such purchaser’s 
daughter to drive,?®> or is teaching the owner’s 
daughter to operate it for the convenience of the 
family. So where, under instructions from his 
employer who is permitting a coemployee to operate 
the vehicle for the purposes of learning to drive 
it, both may be acting within the scope of their 
employment.?* 

A school, teaching automobile driving, is liable 
where its employee allows a student to operate a 
machine during an instruction trip, and his inexperi- 
ence results in injury to another.?8 

[§ 865] dd. Permitting Children or Others To 
Ride. The driver of a motor vehicle in the absence 
of express or implied authority from the owner to 


sisted him to drive at the time and 


and the 
| siete of the accident, Prince v. Tay- 


Director Gen. of Railroads, 244 Mass. 
122, 1388 NE 538. : : 

[a] For example, one who is hired 
to use a horse-drawn vehicle in the 
delivery of groceries is not acting 
within the scope of his employment 
in taking his employer’s motor truck 
for such purposes and without the 
knowledge or consent of the owner 
and against his express instructions. 
Cook v. Mellown, 212 Ala. 41, 101 S 662. 

[b] Agent’s wife.—The owner of 
an automobile is not liable for in- 
juries caused by it when used by his 
agent’s wife, in violation of his ex- 
press orders, although the wife, at 
the instance of her husband, was 
taking a check owned by defendant 
to a bank for deposit when the acci- 
dent occurred. Toadvine v. Sinnett, 
104 Kan. 11d, 178 P4007. 

[c] Where the rules of the owner 
forbid anyone but licensed chauffeurs 
to drive trucks and forbid helpers to 
tamper therewith, evidence that 
helpers drove trucks to a parking 
place all the time does not show an 
unlicensed helper has such authority, 
or that the rule hie ANY ee rhe 

come a dead letter. eabo t 
Divectox Gen. ge Railroads, 244 Mass. 

2, 138 NE 538. i 
124] Rule applied.—“Appellant’s 
contention that the master’s instruc- 
tion to the boy to do what White 
told him to do as helper on the truck 
made the boy a servant of the mas- 
ter, in whatever service he rendered 
pursuant to White’s orders, is clearly 
untenable, since that instruction was 
expressly limited by the more spe- 
cific instruction,not to drive the car. 
Emison v. Wylam Ice Cream Co., 215 
Ala, 504, 111 S 216, 218. 

15. Mich.—Riley v. Roach, 168 
Mich. 294, 134 NW 14, 37 LRANS 834. 

Mo.—Glassman Py Harry, 182 Mo. 

. 304, 170 SW 403. 

AN J.—Eldridge v. Calhoun, 95 N. 
J. L. 168, 112 A 340. 

Nowe Rose iva iBalfe, 22231 IN.) Y- 
481, 119 NE 842, AnnCas1918D 238. 

Pa.—Durham v. Strauss, 38 Pa. 

uper. 620. 
e 16. Irwin v. Waterloo Taxicab Co., 
tae [Lom2ie: KeoB. 58s. ; 

17. Irwin v. Waterloo Taxicab Co., 

d., supra. 
eh atinstration-—VWhere defend- 
ant was the owner of taxicabs which 
were operated for hire, and defend- 
ant’s general manager ordered one 
of defendant’s drivers to drive him 

on his private affairs unconnecte 


use defendant’s cars in such manner, 
but the driver was subject to the 
orders of the general manager and 
had no reason to suppose that the 
use of the car was unauthorized, the 
driver of the car was acting within 
the scope of his employment and 
defendant was liable for his negli- 


gence. Irwin vy. Waterloo Taxicab 
Core Lita je ldor zis iker eyo s oe 
18. Stegman vy. Sturtevant, etc., 


Beet: etc., Co., 243 Mass, 269, 137 NE 


[a] MDlustration.—A’ salesman em- 
ployed by a corporation and furnished 
an automobile by it for use in so- 
liciting and calling on customers, is 
not engaged in the corporation’s busi- 
ness or acting within the scope of 
his employment in taking a carpen- 
ter to the residence of the corpora- 
tion’s president and general mana- 
ger, for the benefit of the _ presi- 
dent and by his direction, even 
though he intends afterward to take 
the president from his residence 
to the corporation’s place of business. 
Stegman v. Sturtevant, etc., Beef, 
etc., Co., 248 Mass. 269, 137 NE 363. 

19. Moon y, Matthews, 227 Pa. 488, 
76 A 219, 186 AmSR 902, 29 LRANS 
856; Flores v. Garcia, (Tex. Civ. A.) 
226 SW 743. 

20. Winfrey vy. Lazarus, 148 Mo. 
A. 388, 128 SW 276; Hazzard v. Car- 
stairs,’ 244 Pa, 122, 90 A 556. 

21. Cohen v. Borgenecht, 83. Misc. 
28, 144 NYS 399. 

22. Carrier v. Donovan, 88 Conn. 
37, 89 A 894, 

{a] Authority to direct chauffeur. 
—A mother is not liable for the act 
of her daughter in directing the 
mother’s chauffeur to return to the 
house after getting his supper, and 
is not liable for his negligent opera- 
tion of the automobile while so doing, 
unless the daughter was authorized 
to give such direction. Carrier v. 


‘Donovan, 88 Conn. 37, 89 A 894, 


23. Parker v. Homan, 88 NYS 187; 
Prince v. Taylor, (Tex. Civ. A.) 171 
SW 826. 

[a] Allowing sou of owner to 


drive.—Where a chauffeur, acting 
within the scope of his general em- 
ployment as driver, undertakes to 
operate a family car, through the 
owner’s inexperienced son, although 
instructed not to, it is the act of the 
owner, and in a suit for resulting 
injury it is unnecessary further to 
show the son’s agency than to show 
that the chauffeur permitted and as- 


loreiClex.. Civ Aj) LTS. WwW. S2ce 

24. Opecello v. Meads, (Md.) 135 
A 488, 490. ; 

“For any negligence of the instruc- 
tor in the control of the car there can 
be no doubt that the defendant who 
employed him to perform the instruc- 
tion service, and who provided the 
car for the purpose, would be liable.” 
Opecello v. Meads, supra. 

[a] Qualifying for license.—One 
who, after selling a car to an inex- 
perienced driver, employed an in- 
structor to teach the buyer how to 
drive for the purpose of procuring 
an operator’s license, is held liable 
for negligence of the buyer in run- 
ning down a pedestrian, where the 
instructor was present in the car, 
the license to operate the car being 
required by Code Pub. Gen. L. (1924) 
art 56 § 186.  Opecello. v. Meads, 
(Md.) 135 A 488. 

25. Hoffman vy. Roehl, 61 Mont. 
290, 203 P 349, 20 ALR 189. 

[a] For example, where an auto- 
mobile dealer’s chauffeur, demonstrat- 
ing a car for his employer, acceded 
to the request of the prospective 
buyer and permitted the buyer’s 
daughter to drive the car, accompa- 
nied by the chauffeur, on an errand 
for the daughter, who lost control, 
the chauffeur, who then grabbed the 
wheel and steered the car upon the 
sidewalk, striking a pedestrian, was 
acting within the scope of his em- 
ployment so as to charge his em- 
ployer with liability for the injuries. 
Hoffman v. Roehl, 61 Mont. 290, 203 
P 349, 20 ALR 189. 

26. Williams vy. May, 173 N. C. 78, 
91 SE 604. 

27. Winslow> v. New England Co- 
op. Soc., 225 Mass. 576, 114 NE 748. 

[a] Rule applied.mWhere a cor- 
poration’s manager instructed an 
employee to teach another employee 
to drive its automobile, and the acci- 
dent occurred while they were re- 
turning from dinner and while the 
other employee was driving under 
the first employee’s instructions, the 
accident happened while the corpora- 
tion’s servants were engaged in its 
business within the meaning of a 
Statute allowing the recovery of dam- 
ages caused by the negligence of the 
corporation’s servants. Winslow vy. 
New England Co-op, Soc., 225 Mass. 
576, 114 NE 748. 

28. Easton v. United Trade School 
Contracting Co., 173 Cal. 199, 159 P 
597, LRAI917A 394. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 865-867] 


‘permit third persons to ride therein is ordinarily 
held to be acting outside the scope of his employ- 
ment in permitting them to do so.?° 
as the operator of a motor truck is knowingly carry- 
ing a child in a position of danger, he will be re- 
garded as acting beyond the scope of his employ- 


ment.?° 


Furtherance of owner’s business. 
driver of a motor vehicle in permitting a third per- 
son to ride, where in the furtherance of the owner’s 
business, may be within the scope of his employ- 


ment.?+ 


[§ 866] ee. Acts While Intoxicated. 
accident happens because of the intoxication of the 
driver, it has been held that the owner is not liable 


29. Ala.—Barker v. Dairymen's 
st leads te Co., 205 Ala. 470, 88 

Ga.—Waller vy. Southern Ice, etc., 
Co., 144 Ga. 695, 87 SE 888. 

Ill.—Collins v. Noll Baking, 
Co... 2261 TNs As 4245 

Kan.—Newlin v, Standard Oil Co., 
122 Kan. 86, 251 P 394 

Ky. —Armstrong Vv. Sumne, etc., Co., 
211 Ky. 750, 278 SW 111. 

Mass.—O’ ‘Leary v. Fash, 245 Mass. 
123, 140 NE 282; Walker v. Fuller, 
223° Mass. 566, 112 NE 230. 

a Net. —Glowacky v. Sheffield Farms 

‘OL, 


1s (Sup.) 134 A 674. 
486, 125 NE 804; Hogan v. Birns Ex- 


etc., 


Y.—Rolfe v. Hewitt, 227 N. Y. 


press, Ince., 195° App. Div. 930, 186 
NYS 941. 
Pa.—D’Allesandro v. Bentivoglia, 


285 Pa. 72, 131 A 592; Perrin v. Glass- 
port Lumber Co., 276 Pa. 8, 119 A 
719; Hughes v. Murdoch Storage, etc., 
Co.) 269 Pal 222, A1l2eA Adds Wind) v. 
Steiert, 71 Pa. Super. 194. 

W. Va.—Christie v. Mitchell, 93 W. 
Va. 200, 116 SE 715. 

Ont.—Gray v. Peterborough Radial 
R. Co., 47 Ont. L. 540, 54 DomLR 236. 

[a] Illustration.—The act of a 
master in directing his chauffeur to 
take his car and go to a neighboring 
town to get some building materials, 
in which service the chauffeur needs 
no assistance, does not authorize the 
latter to invite or permit a third 
person to get intothe car and go 
along with him on such errand. Rolfe 
v. Hewitt, 227 N. Y. 486, 125 NE 804. 

[b] One hired to drive a truck in 
delivering freight has no implied 
authority to transport guests, and a 
guest cannot recover from the em- 
ployer for his negligence. O’Leary 
v. Fash, 245 Mass. 123, 140 NE 282. 

{c] Permitting child to ride.—(1) 
The owner of a motor vehicle is not 
liable for the death of, or injury to, 
an infant while riding with the 
owner’s servant, where the latter in 
permitting the infant to ride was not 
acting in the furtherance of the mas- 
ter’s business. Barker v. Dairymen’s 
Milk Products Co., 205 Ala. 470, 88 S 
588; Waller v. Southern Ice, etc., Co., 
144’Ga. 695, 87 SE 888; Collins vy. "Noll 
Baking, etc., Co:, 226 Ly prAcsy 2.4 
Newlin v. Standard Oil CoM 122 Kan. 
86, 251 P 394; Armstrong v, Sumne, 
ete., CO. 6211: Ky. 750,. 278’ SW .111; 
Glowacky vy. Sheffield Fatms Cor (N: 
J. Sup.) 134 A 674; D’Allesandro v. 
Bentivoglia, 285 Pa. 72, 131 A 592; 
Hughes v. Murdoch Storage, etc:.,2Co., 
269rsIPa a 2220 1a A ie Windia: 
Steiert, 71 Pa. Super. 194. (2) Al- 
though a child is upon a motor truck 
by the invitation or permission of an 
employee, unless the consent was 
authorized expressly or impliedly, the 
employer is not to be held liable ex- 
cept for injury resulting from some 
willful act. Higbee Co. v. Jackson, 
101 Oh, St.. 75, 128 NE 61; Perrin vy. 
Glassport Lumber Cos 276 Pa. 8, 119 
A 719; Christie v. Mitchell, 93 W. Va. 
200, 116 SE 715. (3) Where an em- 
ployee sent to perform certain work 
drove a motor truck with materials 
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where he has no knowledge of or reason to an- 
ticipate the driver’s intoxication, and the drinking 
of intoxicating liquor is not in the line of the 
servant’s employment or in the performance of duty 
imposed upon him by his master.*” 
hand, it has been held that the chauffeur does not 


On the other 


put himself outside of the scope of his employment 


The act of the 


Person. 


by going to look for an article which, by reason of 
his intoxication, he thinks that he has lost.3¢ 

[§ 867] ff. Acts for Benefit of Servant or Third 
Under the general rules determining what 


acts of the servant may be regarded as within the 


Where the 


to the place where the services were 
required, and upon completion of the 
work started to return, and a little 
boy two years and eleven months old 
who. had climbed up on the truck to 
play in the sand which it carried 
was sitting on it when the employee 
drove away, and within a short dis- 
tance the child without knowledge of 
the driver crawled over the side of 
the running board, slipped and was 
injured, the employer is not liable 
in the absence of proof that the act 
resulting in the injury was willful 
and wanton. Perrin v. Glassport 
Lumber Co., supra. (4) The fact that 
the driver of a motor truck fails to 
remove a child therefrom is not so 
wrongful as to justify a finding that 
the injury was inflicted willfully or 
wantonly, notwithstanding the child 
is only two years, eleven months old. 
Perrin v. Glassport Lumber Co., 
Supra. (5) Where the vehicle is be- 
ing operated in violation of a statute 
forbidding the operation of a vehicle 
by one under a certain age unless 
accompanied by a licensed chauffeur, 
the owner cannot contend that as to 
a child of ten permitted to climb 
upon the vehicle, he owes no higher 
duty than he owes to a mere tres- 
passer. La Rose vy. Shaughnessy Ice 
Co., 197 App. Div. 821, 189 NYS 562. 
30. Waller v. Southern Ice, etc., 
Co., 144 Ga. 695, 87 SE 888; Newlin 
v. Standard Oil Co., 122 Kan. 86, 251 
P 394; Zampella v. Fitzhenry, 97 N. 
Siem eis bull, will TERA ee elie ion ACI ER G16I6)s 
Glowacky v. Sheffield Farms Co., (N. 
J. Sup.) 134 A 674; D’Allesandro v. 
Bentivogsilian 285.7 Par el2y. V3) A592: 
Christie v. Mitchell, 93 W. Va. 200, 116 
SE 715; Gray v. Peterborough Radial 
R. Co., 47 Ont. L. 540, 54 DomLR 236. 
[a] Iustrations.—(1) The owner 
of an automobile truck used solely 
for the purpose of carrying ice is not 
liable for injuries to a child, which 
the driver of the truck, without the 
scope of his duties, permits to ride 
on the running board of the truck. 
Waller v. Southern Ice, etc., Co., 144 
Ga. 695, 87 SE 888. (2) The employer 
is not liable for injury to a child 
six years old, occasioned by opera- 
tion of a motor vehicle by an em- 
ployee who, after he had refused to 
permit the child to ride, discovered 
the child had climbed on the running 
board, and negligently failed to stop 
the truck immediately. - Newlin v. 
Standard Oil Co., 122 Kan. 86, 251 
P 394. (8) One who is employed as 
the driver of an automobile truck 
goes beyond the scope of his em- 
ployment when he asks a boy to 
guide him to his stopping place and 
permits him to ride on the running 
poard for such purpose, and hence 
the owner of the truck is not liable 
for an injury to the boy resulting 
from his being thrown to the street 
while so riding, on the driver’s mak- 
jng a Sharp turn. D’Allesandro vy. 
Bentivoglia, 285 Pa. 72, 181 A 592. 
{b] Violation of orders.—Where 
the owner of a truck had expressly 
ordered the driver not to hire boys 
the owner was not 


scope of his employment,** the owner of a motor 
vehicle, in the absence of personal negligence*® or 


liable where a boy hired -by the driver 
in defiance of such orders was in- 
jured by the truck. Glowacky Vv. 
Serie Farms Co., (N. J. Sup.) 134 

674. 

Care required of operator of motor 
vehicle generally toward licensees or 
invitees see supra §§ 804, 805. 

Liability of master toward persons 
invited to ride generally see Master 
and Servant § 1502. 

31. Curran v. Earle C. Anthony, 
Inec., (Cal. A.) 247 P 236; Slee v. Nel- 
ler, 226 Mich. 151, 197 NW 530; Gross 
v. Mertz, 216 App. Div. 726, 214 NYS 
198; Stern v. International Re hOOns 
167 App. Div. 503, 153 NYS 520 [aff 
220 N. Y. 584, 115 NE 759,2 ALR 487]. 

[a]. An automobile salesman (1) 
maybe found to have been acting 
within the scope of his employment 
in demonstrating a motor vehicle by 
taking prospective purchasers to ride 
therein. Stern v. International R. 
Co., 167 App. Div. 503, 1538 NYS 520 
[aff 220 N. Y, 584, 115 NE 759, 2 ALR 
487]. (2) One whom an automobile 
salesman invites to accompany a 
prospective buyer during a demon- 
stration of the motor vehicle for the 
purpose of rendering a service to the 
buyer is an invitee “for whose safety 
the employer is bound to use ordinary 


care. Curran v. Earle C, Anthony, 
Ine.,| (Cal. A.) 247° P 236. 
[b] Tlustrations.—(1) One who 


permits another to ride with him to 
point out where an article should be 
delivered, without any individual or 
personal purpose of his own, may be 
found to have been acting within the 
scope of his employment in the fur- 
therance of his employer’s business 


and interest. Gross v. Mertz, 216 
Appin Dive WT26 le 24 NS ae to Se (2) 
Where, under the contract between 


the owner of a motor truck and one 
for whom the hauling is done, the 
latter is to furnish a helper to load 
and unload, the driver of the truck 
although forbidden to allow anyone 
to ride with him on the truck can- 
not be said to have been acting out- 
side the scope of his employment in 
allowing the helper furnished by the 
hirer of the truck to ride back with 
him to the place whence they started 
after he has gone with him to help 
with the unloading. Slee v. Neller, 
226 Mich. 151, 197 NW 530. 

32. Bray-Robinson Clothing Co. v. 
Higgins, 210 Ky. 432, 276 SW 129. 

so. Whimster Vv; Holmes, (Mo, A.) 
190 SW 62. 

{a] Dlustration.—Where a chauf- 
feur consults an expert repairman as 
directed by his employer, and while 
returning to look for the garage keys 
which he thought he had lost on such 
errand, he is acting within the scope 
of his employment although he is 
intoxicated at the time and in fact 
has not lost the keys but has them 
on his person. Whimster y. Holmes, 
(Mo. A.) 190 SW 62. 

34 See Master and Servant § 1490. 

35. liability for personal negli- 
gence see supra §§ 834-836. 

Owner’s liability for defective con- 
dition of vehicle see supra § 835. 
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of statutory provision,®* will not be held liable for 
when at the time of the 


the acts of his servant, 
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injury the servant is using the vehicle solely for 


36. Statutory liability of owner 
see infra §§ 876-884. 

37. U. S.—Patterson v. Kates, 152 
Fed. 481. 

Ala.—Dowdell v. Beasley, 205 Ala. 
USO ot, S- Ls, 19) LCltACy Clam al mer. Vis 
Wilson, 179 Ala. 361, 60 S 150; 43 
LRANS 87. 

Ariz.m—Johnston v. Hare, 246 P 546. 

Ark.—Bizzell v. Hamiter, 168 Ark. 
476, 270 SW 602. 

Cal.—Kish v. California State Auto, 
Assoc., 190 Cal. 246, 212 P 27; Lee v. 
Nathan, 67 Cal. A. 111, 226 PB 970; 
Musachia v. Jones, 65 Cal. A. 283, 223 
P 1006; Slater v. Friedman, 62 Cal. A. 
668, 217 P Toy Nussbaum v. Traung 
Label, etc., Co., 46 Cal. A. 561, 189 
P 728; Hirst v. Morris, 45 Cal. A. 358, 
187 P 770; Gousse v. Lowe, 41 Cal. 
A, 715, 1838 P 295; Mauchle v. Pan- 
ama-Pacifie International Exposition 
Co., 37 Cal. A. 715, 174 P 400; Mullia 
v. Ye Planry Bldg, Co., 32 Cal. A. 6, 
161 P 1008. 

Conn.—Mastrilli v. Herz, 100 Conn. 
702, 124 A 835; Adomaitis v. Hopkins, 
95 Conn, 239, 111 A 178; Wennell v. 
Dowson, 88 Conn. 710, 92 A 663. 

Fla.—Warner v. Goding, 107 S 406; 
Eppinger, etc., Co. v. Trembly, 90 Fla. 
145, 106 S 879. 

Ga.—Fielder v. Davison, 139 Ga. 
509, 77 SE 618; Palmer vy. Heinzer- 
ling, SAC a AY 544,, 130. (SH. 537; 
Eason v. Joy Floral Co., 34 Ga. A. 
501, 130 SH 352; Garner v. Souders, 
20: Ga: As 242, 92 SE 965; Lewis v. 
Amorous, 3 Ga. A. 50, 59 SE 338. 

Ill.—Arkin v. Page, 987 Til. 420, 123 
NE 39, 5 ALR 216; Cohen Vv. Fayette, 
233 Ill. A. 458; Martin vy. 'Turek, 227 
Til. A. 379; Orr vy. Thompson Coal Coy, 
PN TIAA, 116; Miller v. National 
Auto. Sales Co., TIT AL 367. 

Ind.—Fisher v. Fletcher, 191 Ind. 
529, 133 NE 834, 22 ALR 1392 [aff 
(A.) 131 NE 24]; "Premier Motor Mfg. 
eee Tilford, 61 Ind. A. 164, 111 NE 

Iowa.—Curry v. Bickley, 196 Iowa 
827, 195 NW 617; Jones v. Lozier, 195 
Iowa 365, 191 NW 1038; Reynolds y. 
Buck, 127 Iowa 601, 103 NW 946. 

Kan.—Johnson v. Iola, 109 Kan. 
670, 202 P 84. 

Ky. —Wyatt v. Hodson, 210 Ky. 47, 
275 SW 15; Stewart v. Lafoe, 194 Ky. 
655, 240 SW 57; Keck v. Louisville 
Gas, etc., Co., 179 Ky. 314, 200 SW 
452, LRA1918C 654; Wood v. Indian- 
apolis Abattoir Co., 178 Ky. 188, 198 
SW 732; Louisville Lozier Co. v. Sal- 
lee, 167 Ky. 499, 180 SW 841; Tyler 
v. Stephan, 163 Ky. 770, 174 SW 790. 

La.—Tinker v. Hirst, 162 La. 209, 
110 S 324. 

Md.—Fletcher v. Meredith, 148 Md. 
580,129. A':795, 45 JALR? 474; Salo- 
witch v. Kres, 147 Md. 23, 127 A 6438; 
ones v. Watts, 142 Md. 403, 121 A 

Mass.—DeSimone v. Barr, 254 Mass. 
79, 149 NE 624; Porcino v. De Stefano, 
243 Mass. 398, 137 NE 664; McGrath 
v. Wehrle, 233 Mass. 456, 124 NE 
253; O’Rourke vy. A-G Co., 232 Mass. 
129, 122 NE 193; Teague v. Martin, 
228 Mass. 458, 117 NE 844; Higgins 
MF iat ah tat 327 Mass. 52, 116 NE 

Mich.—Drobnicki vy. Packard Motor 


Car Co., 212 Mich. 138, 180 NW 459; 
Hill v. Haynes, 204 Mich. 5386, 170 
NW 685; Eberle Brewing Co. v. Bris- 


coe Motor Co., 194 Mich. 140, 160 NW 
440; Brinkman v. Zuckerman, 192 
Mich. 624, 159 NW 316. 

Minn.—Simpson v. Hgler, 166 Minn. 
501, 207 NW 724; Moore v. P. J. 
Downes Co., 150 Minn, 333, 185 NW 
395; Menton v. L. Patterson Mercan- 
tile’ Co., 145 Minn. 310, 176 NW 991; 
Mogle v. A. W. Scott Co., 144 Minn. 
173, 174 NW 832; Provo v. Conrad, 130 
Minn. 412, 153 NW 753; Slater v. Ad- 
vance Thresher Co., 97 Minn, 305, 107 
NW 133, 5 LRANS 598. 


Mo.—Snyder v. Western Union Tel. 
Co., (A.), 277% SW 362; Salmon vy. 
Neipp, (A.) 246 SW 636; Ursch v. 
Heier, 210 Mo. A. 129, 241 SW 439; 
Miller v. Rice-Stix Dry Goods_ Co., 
(A) 92238 Siw 43:70 Calhoon: v2, D: C. 
& EB. Mining Co., 202 Mo. A. 564, 209 
SW 318; Glassman y. Harry, 182 Mo. 
A. 304, 170 SW 403; Whimster> v. 
Holmes, 177 Mo. A, 130, 164 SW 236; 
Daily v. Maxwell, 152 Mo. A. 415, 
133 SW 351; Evans v. A. L, Dyke 
Auto, Supply Co., 121 Mo. A. 266, 101 
SW 1132. 

Mont.—Susser vy. Delovage, 73 Mont. 
354, Pee P 1082. 

N. H.—Groetz v. Day, 128 A 334; 
Roulias, v.i Crafts; (31 (N.  107,)124 
A 194; Howe v. Leighton, 75 N. H. 
601, Tigo 102; Danforth v. Fisher, 
75 N. H. 111, 71 A 535, 139 AmSR 
670, 21 LRANS 93. 

N. J.—Cronecker v. Hall, £92) Nas. 
2450, 105A: 213. 

N. Y.—Schultze v. McGuire, 241 N. 
Y, 460, 150 NE 516; Benevento v. 
Poertner Motor Car ‘Co., 2351) INGO. 
125, 1389 NE 213; Campbell v. Warner, 
234 N. Y. 645, 188 NE 481; Der Ohan- 
nessian v. Elliott, 233 N. Y. 326, 135 
NE 518; Riley v. Standard Oil Go., 231 
INNS 301, 132 NE 97, 22 ALR 1382; 
Reilly v. Connable, 214 Nei oY. 1586; 
108 NE 853, LRA1916A 954, AnnCas 
1916A 656; Calver v. Crowell, 211 
App. Div. 199, 207 NYS 96; Byrne v. 
Mendelson, 210 App. Div. 5, 205 NYS 
647; Phillipson v. Moore, 204 App. 
Div. 140, 198 NYS 290; Schoenfeld 
v. New Jersey Fidelity, etc., Ins. Co., 
203 App. Div. 796, 197 NYS 606; Don- 
nelly v. Yuille, 197 App. Div. 59, 188 
NYS 603; Stenzler v. Standard Gas 
Light Co., 179 App. Div. 774, 167 NYS 
282 [aff 226 N. Y. 681 mem, 123 NE 
891 mem]; Bogorad v. Dix, 176 App. 
Div. 774, 162 NYS 992 [rev 159 NYS 
46]; Schoenherr v. Hartfield, 172 App. 
Div. 294, 158 NYS 388; Power v. 
Arnold Engineering Co., 142 App. Div. 
401, 126 NYS 839; Cunningham v. 
Castle, 127 App. Div. 580, 111 NYS 
1057; Clark: v. Buckmobile Co., 107 
App. Div. 120, 94 NYS 771; Stewart 
v. Baruch, 103 App. Div. 577, 93 NYS 
161; Donovan v.. Garvas, 121 Misc. 
24, 200 NYS 253; Siegel v. White Co., 
81 Misc. 171, 142 NYS 318; Smith v. 
Higgins, 185 NYS 832; Baum y. Bres- 
lauer, 182 NYS 906; Pace v. Mallen, 
181 NYS 20; Smith v. Holden, 180 
NYS 770; Davies v. Anglo-American 
Auto Tire Co., 145 NYS 341. 

N. C.—Reich v. Cone, 180 N. C. 
267, 104 SE 530; Linville v. Nissen, 
162 N. C. 95, 77 SE 1096. 

Oh.-—Krippendorf v. Bonte, 9 Oh. A. 
130; Rawson v. Olds Motor Works, 
20 Oh. Cir. Ct. N. S. 182. 

Okl.—Carder v. Martin, 120 Okl. 
179, 250 P 906; Echols v. Hurt, 116 
Okl. 48, 243 P 493; Stumpf v. Mont- 
gomery, 101 Okl. 257, 226 P 65, 32 
ALR 1490. 

Pa.—Reed v. Bennett, 281 Pa. 332, 
126 A 764; Beatty v. Firestone Tire, 
etc., Co., 263 Pa. 271, 106 A 303; Solo- 
mon v. Commonwealth Trust Co., 256 
Pa. 55, 100 A 534; Scheel v. Shaw, 
252 Pa, 451, 97 A 685; Lotz, v. Han- 
lon, 217 Pa. 339, 66 A 525; Hannis 
v. Driver, 68 Pa. Super. 548; Scheel 
v. Shaw, 60 Pa. Super. 73 [aft 252 Pa. 
451, 97 A 685]; Sarver v. Mitchell, 
35 Pa. Super. 69. 

R. I.—Archie v. Hudson-Essex Co., 
450 Ret) /109) 1200.4 162) Coliwellicv: 
AMtna Bottling, etc., Co., 33 Re Ts b3t, 
82 A 388. 

S. C.—McFadden v. Anderson Motor 
Co., 121 S. C. 407, 114 SH 402; Kment 
Vv. Laurens Motor Car #Gor; 108 Ss. CG. 
179, 98 SE 869, LRA19i8B 151. 

Tenn.—Core Vv. Resha, 140 Tenn. 
408, 204 SW 1149, 

Tex. —McKeage v. Morris, (Civ. A.) 
265 SW 1059; Hemphill v. Romano, 
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an independent purpose of his own,** as where he 
is driving it for the benefit of his family,?8 or rela- 


dard, (Civ. A.) 225 SW 836; Van 
Cleave v. Walker, (Civ. A.) 210 SW 
767 


Utah.—Wright v. Intermountain 
Motor Car Co., 


53 Utah 176, 177 P 
237. 


Va.—Kidd v. DeWitt, 128 Va. 438, 
105 SE 124. 

Wash.—Feldtman v. Russak, 251 P 
572; Bursch v. Greenough Bros. Co.,; 
79 ‘Wash. 109, 139 P 870; Jones Vv. 
Hoge, 47 Wash. 663, 92 P 433, 125 
AmSR 915, 14 LRANS 216. 

W. Va.—Ritter v. Hicks, 102 W. Va. 
541.5 Loos Ses FOOL. 

Wis.—Bloom vy. Krueger, 182 Wis. 
29, 195 NW 851; Steffen vy. McNaugh- 
ton, 
LRANS oe ie AnnCas 1227. 

Eng.—Bo V..oJ. dB) Ferguson, 

Ltd., (1911). 3 Ir. 489. 
Can.—Curley v. Latreille, 60 Can. 
S. C. 131, 55 DomLR 461, 26 RevdeJur 
146. [dism app 28 Que. K. B. 3388]; 
Halparin v. Bulling, 50 Can. S. C. 471, 
20 DomLR 598, 8 WestWkly 95 [dism 
app 24 Man. 235, 17 DomLR 150 (al- 
lowing app (Man. ) 13 DomLR 742, 
25 WestLR 317, 5 WestWkly 37)]. 

Ont.—Gray v. Peterborough Radial 
R. Co., 47 Ont. L. 540, 54 DomLR 236. 

Que.—Cox v. Hall, 39 Que. K. B. 
231; Latreille v. Curley, 28 Que. K. 
B. 388. 

“A master is only liable for the 
acts of a servant when such servant 
is acting within the scope of his em- 
ployment. If he is so acting even 
against his master’s. express com- 
mand, the master is nevertheless an- 
swerable for his acts, but if he is 
engaged on a mission of his own 
without being at all on his master’s 
business, the master cannot be held 
liable.” Slater v. Friedman, 62 Cal. 
A 668, 674, 2LTePETIS Robs 

[a] Use by officers of owner cor- 
poration.—(1) An automobile com- 
pany, whose car was being used by 
its president and majority stock- 
holder for his personal social use 
when it‘ran down a bicyclist, is not 
liable. Louisville Lozier Co. v. Sal- 
lee, 167 Ky. 499, 180 SW 841. (2) 
Where an officer of a company used 
its automobile to drive another of- 
ficer to his home after the two had 
eaten Sunday dinner with a relative 
and on returning to the garage col- 
lided with another machine, the com- 
pany is not liable. Vallery v. Hesse 
Bldg. Material Co.,; (Mo. A.) 211 SW 
95. (8) The liability of a company 
engaged in selling automobiles for 
the negligent driving of its automo- 
bile by an officer and salesman, who 
had general permission to use it for 
its business or for his private pur- 
poses, can rest only on proof of 
agency at the time and place of ac- 
cident; so, Where he was simply tak- 
ing his family home from a place 
not on his route to and from his busi- 
ness, and was then not contemplating 
any sale or anything connected with 
the company’s business, it was not 
liable. Archie v. Hudson-Hssex Co., 
45 R. I. 109, 120 A 162. 

[b] Purchase of supplies for fam- 
ily.—This ‘rule applies where the 
chauffeur goes to the market for 
meat, for the use of his own family 
and on his own account, in his mas- 
ter’s car, without the express author- 
ity and in the absence of any orders 
prohibiting such use from the master. 
Reilly v. Connable, 214 N. Y. 586, 108 
he 853, LRAI916A 954, AnnCasi916A 

38. O’Rourke v. A-G Co., 232 Mass. 
129, 122 NE -193; Mogle v. A. W. 
Scott Co., 144 Minn. 173, 174 NW 832; 
Pace v. Mallen, 181 NYS 20; Scheel 
v. Shaw, 252 Pa. 451, 97 A 685. 

[a] For example, an employer is 
not liable for the negligence of an 
employee, who took his automobile to 


(Civ. A.) 233 SW 125; Rew v. Stod-; drive out to a park with his family 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


142 Wis. 49, 124 NW 1016, 26 
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tives,®® or friends,*° or coemployees.4! This rule ap- 
plies where the use of the vehicle is without the 
owner’s knowledge and consent;*? and it applies 
also where the act of the driver is with the per- 
mission of the owner,** the knowledge and consent 
of the owner being material only as determinative 
ot whether the use of the vehicle was in fact upon 
his business,** except as it may be made a condition 


on a holiday, when his time did not 
belong to his employer. Mogle v. 
A. W. Scott Co., 144 Minn. 173, 174 
NW 832. 

[b] An auto express company is 
not liable for injuries to plaintiff 
from the company’s automobile 
driven by its employee on Sunday on 
a return trip to the company’s ga- 
rage from having taken his family 
on a pleasure trip to his sister’s 
house where he had left them. 
O’Rourke v. A-G Co., 232 Mass. 129, 
122 NE 1938. 

39. Swanson Electric, ete., Co. v. 
Johnson, 79 Ind. A. 321, 188 NE 262. 

40. Cal.—Mullia v. Ye Planry 
Bidz sCo,, 62, 6a-A.s0 161-1008. 

Md.—Symington v. Sipes, 121 Md. 
313, 88 A 134, 47 LRANS 662. 

Minn.—Simpson v. Egler, 166 Minn. 
501, 207 NW 724. 

Mo.—Kilroy v. Charles L. Crane 
Agency Co., 203 Mo. A. 302, 218 SW 
425. 


N. Y.—O’Brien v. Stern, 223 N. Y. 
290, 119 NE 550; Davies v. Anglo- 
American Auto Tire Col, 145 NYS, 
341. 


N. C.—Grier v. Grier, 192 N. C. 760, 
135 SE 852. 

Pa.—Goater v. Klotz, 279 Pa. 392, 
124 A 83; Kennedy v. Knott, 264 Pa. 
26, 107 A 390; Sarver v. Mitchell, 35 
Pa. Super. 69. 

R. I.—Callahan vy. Weybosset Pure 
Food Market, 47 R. I. 361, 133 A 442. 

Utah.—Wright v. Intermountain 
Motor Car Col? 53 Utah 16S L772 P. 
2a 

Wis.—Seidl v. Knop, 174 Wis. 397, 
182 NW 980. 


Que.—Latreille v. Curley, 28 Que. 
K. B. 388. 
[a] For example (1) where an au- 


tomobile accident occurred while the 
driver was giving a friend a pleasure 
ride during the evening at a time 
when he was not engaged in per- 
formance of business duties, in di- 
rect disobedience of instructions, the 
employer was not liable. Kilroy v. 
Charles L. Crane Agency Co., 203 
Mo. A. 302, 218 SW. 425. (2) A 
building company, which furnishes an 
automobile to its superintendent of 
construction for use in its: business, 
is not liable for his negligence while 
driving a friend from a country club 
into the city after having driven 
earlier in the evening to a theater 
and later to the club. Mullia v. Ye 


Planry Bldg. Co., 32 Cal. A, 6, 161 
P 1008. 
[b] A taxicah company is not 


inc for the act of a chauffeur ac- 
commodating a friend by giving him 
a ride without charge. Salomone v. 
Yellow Taxi Corp., 242 N. Y. 251, 151 
NE 442 [rev 215 "App. Div. 790, 213 
NYS 899, and rearg den 242° N, y 4 
602 mem, 152 NE 445 mem]. 

41. Carty v. Acker, 210 App. Div. 
789, 206 NYS 773; Ostrander v. Ar- 
mour, 176 App. Div. 152,,161 NYS 
OG e Colwell v. Adtna Bottle, etc; Co.; 
Spy ine at, 531, 82 A 388; Northup Vv. 
Robinson, 33 R. I. 496, "82 A 392. 

[a] Diustration.—The driver of 
defendant’s motor truck, who helps 
another employee home with a heavy 
article, which defendant has allowed 
him to keep in its refrigerator, is 
not acting within scope of his em- 
ployment, so that for injury to child, 
playing about the truck as he started 
back, defendant is not liable. Os- 
trander v. Armour, 176 App. Div. 152, 
161 NYS 961. 

42. Ark.—Bizzell v. 168 
Ark. 476, 270 SW 602. 

Fla.—Warner v. Goding, 107 S 406. 
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tality.*® 


Mo.—Guthrie v, Missouri Pac. R. 
Co., (A.) 279 SW 210. 
N. H.—Danforth v. Fisher, 75 N. H. 


TIA, Litihy <As45 35! 139 AmSR 670, 21 
LRANS 93. 

N. J.—Cronecker y. Hall, 92 N. J. 
Tai 450,, 1.05) tA: 2118; 

'N. Y.—Douglass v. Hewson, 142 


App. Div. 166, 127 NYS 220; Stewart 
v. Baruch, 103 App. Div. 577, 93 NYS 
161; Rothenberg v. Hartman, 178 NYS 
4004: Hartnet v. Hudson, 165 NYS 

Okl.—KEchols vy. Hurt, 116 Okl. 43, 
243 P 493 

Pa.—Kennedy v. Knott, 264 Pa, 26, 
107 A 390; Sarver v. Mitchell, 35 Pa. 
Super. 69. 

Tex.—Hill v. Staats, (Civ. A.) 187 


SW 1039, 189 SW 85 
Wash.-—Jones v. Hoge, 47 Wash. 


663, 92 P 433, 125 AmSR 915, 14 

LRANS 216. 

weno: -—Cox v. Hall, 39 Que. K. B. 
[a] Illustration. — Where the 


owner told his chauffeur that his 
automobile was not to be used with- 
out his express orders, but permitted 
the chauffeur to use the automobile 
to go to his meals, and on the’ occa- 
sion of plaintiff’s injury by the chauf- 
feur’s alleged negligence he was 
using the machine to take his cloth- 
ing to a laundry, an instruction that, 
if defendant consented ‘‘that the 
chauffeur might use the car,’ he was 
liable for his negligence, was im- 
proper. Douglass v. Hewson, 142 
App. Div. 166, 127 NYS 220. 

[b] Knowledge of recklessness of 
the driver will not make the owner 
liable for injuries which occurred 
when the chauffeur was using the 
automobile for his own use, contrary 
to the directions of the owner. Dan- 
forth vi Fisher, 75: Ne A) 211,)71-«: 
535, 139 AmSR 670, 21 LRANS 93. 

43. Cal.—Lee v. Nathan, 67 Cal. 
A, 111, 226 PB 970; Hall v. Puente Oil 
Co., 47 Cal. A. 611, 191 P 39; Brown 
v. Chevrolet otorr.Co.;39, Cal. Ae 
738, D9 P:697- 

Conn.—Mastrilli v. Herz, 100 Conn, 
702, 124 A 885; Adomaitis v. Hopkins, 
95 Conn. 239, 111 A 178. 

Ga.—Fielder v. Davison, 139 Ga. 
509, 77 SE 618; Eason v. Joy Floral 
Co., 384 Ga. A. 501, 130 SE 352, 

Ind.—Fisher v. Fletcher, 191 Ind. 
529, 133 NE 834, 22 ALR 1392 [aff 
(A.) 131,.NE, 24]. 

Ky.—Keck v. Louisville Gas, etc., 
Co., 179 Ky. 314, 200 SW 452, LRA 
1918C 654, 

Md.—Fletcher v. Meredith, 148 Md. 
580, 129 A 795, 45 ALR 474. 

Mass.—DeSimone v, Barr, 254 Mass. 
79, 149 NE 624; O’Rourke v. A-G Co., 
232 Mass. 129, 122 NEY193; Téague 
v. Martin, 228 "Mass. 458, 117 NE 844. 

Mich.—Brinkman vy. Zuckerman, 192 
Mich, 624, 159 NW 316. 

Minn.—Menton v. L. Patterson Mer- 
cantile Co., 145 Minn. 310, 176 NW 
991; Mogle v. A. W. Scott Co., 144 
Minn. 173, 174 NW 832. 

Mo. —Calhoon v. D. C. & E. Mining 
Co., 202 Mo. A. 564, 209 SW. 3818; 
Daily v. Maxwell, 152 Mo. A. 415, 133 
SW 351. 

N. Y.—Donnelly vy. Yuille, 197 App. 
Div. 59, 188 NYS 6038; Perlmutter v. 
Byrne, 193 App. Div. 769, 184 NYS 
580; Stenzler v. Standard "Gas Light 
Co., 179 sAppii) Dive 774).167, NYS 
282 {aff 226 N. Y. 681 mem, 123 NE 
891 mem]; Bogorad v. Dix, 176 App. 
Div. 774, 162 NYS 992 [rev 159 NYS 
46]; Cunningham vy. Castle, 127 App. 
Div. 580, 111 NYS 1057; Siegel. xv. 
White Co., 81 Misc. 171, 142 NYS 318; 


Mixed purpose. *? 
his vehicle is being used for his purposes and in 
the scope of the driver’s employment notwithstand- 
ing it is also being used in part for the aecommoda- 
tion of the driver.*® 
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to statutory liability,*® or to liability because of 
permitting another to use a dangerous instrumen- 


The owner may be liable where 


But it has been held not suffi- 


Smith;,v. Higgins, 185. NYS. 832; 
Davies v. Anglo-American Auto Tire 
Co., 145 NYS 341. 

N. C.—Reich v. Cone, 180 N. C. 267, 
104 SE 530 
4 Oh—Krippendort v. Bonte, 9 Oh. 

Okl.—Stumpf v. Montgomery, 101 
Okl. 257, 226 P 65, 32 ALR 1490. 

Pa. a Beni. Vv. Firestone Tire, etce., 
Co., 263 Pa, 271, 106 A 303; Scheel v. 
Shaw, 252 Pa. 451, VG cA 685; Hannis 
v. Driver, 68 Pa, Super. 548; Overland 
Motor Co. v. Goodman, 62 Pa. Super. 
622; Scheel v. Shaw, 60 Pa. Super. 
73 faft 252 Pa. 451, 97 A 685]. 

Tenn.—Core  v. Resha, 140 Tenn. 
408, 204 SW 1149. 

Tex —Rew v. Stoddard, (Civ. A.) 
225 SW 836; Van Cleave v. Walker, 
(Civ. A.) 210 SW 767, 

Utah.—Wright  v. Intermountain 
Motor Car. Co: 53 Utah. 176, 177 2 


237. 
W. Va.—Ritter v. Hicks, 102 W. 
Krueger, 182 Wis. 


Va. 541, 135 SE 601. 

Wis. — Bloom Vv. 

29, 195 NW 851; Gewanski v. Ells- 
worth, 166 Wis. 250, 164 NW 996. 

Can,—Curley Vv. Latreille, 60 Can. 
S. C. 131, 55 DomLR 461, 26 ‘RevdeJur 
146 [dism app 28 Que. K. B. 388]. 

[a] An automobile dealer is not 
liable for injury done by a demon- 
strator while driving a car for his 
own enjoyment, although the dealers 
allowed demonstrator to use a dem- 
onstration car for his own enjoy- 
ment. Van Cleave v. Walker, (Tex. 
Civ. A.) 210 SW 767. 

[b] Mere licensee.—A master’s 
permission to his chauffeur to use 
his car for the chauffeur’s business 
makes the latter a licensee of the car 
during the trip, and does not of itself 
create a liability of master during 
permissive use. Mastrilli v. Herz, 
100 Conn. 702, 124 A 835. 

Servant as bailee see infra § 873. 

44. Daily v. Maxwell, 152 Mo. A. 
415,733, SW , 351. 

Statutory liability see infra § 


46. liability because of permis- 
sive use of dangerous instrumental- 
ity see supra § 835. 

47. Deviation see infra § 869. 

48. Ala.—Colley v. Lewis, 7 Ala. 
A. 593, 61 S 37. 

Ark.—Healey v. Cockrill, 133 Ark. 
327, 202 SW 229, LRA1918D 115. 

Cal.—Brimberry v. Dudfield Lum- 
ber Co., 183 Cal. 454, 191 P 894. 

Conn.—McKiernan vy, Lehmaier, 85 
Conn. 111, 81 A 969. 

Iowa.—Orris v. Tolerton, etc., Co., 
201 Iowa 1344, 207: NW 365; Jones 
v. Lozier, 195 Iowa 365, 191 NW 103. 

Kan.~Snyder v. Eriksen, 109 Kan. 
314, 198 P 1080. 

Mass.—Donahue v. Vorenberg, 227 
Mass. 1, 116 NE 246. 


Mo.—Tutie v. Kennedy, (A.) 272 
SW 117. 
N. Y.—Clawson v. Pierce-Arrow 


Motor Car Co., 281 N. Y. 273, 131 NE 
914. 

Pa.—Reed v. Bennett, 281 Pa. 332, 
126 A 764. 

R. I1.—Chaufty v. De Vries, 41 R. 
Ts ed, 1029 -AN612, 


Va.—Crowell v. Duncan, 145 Va. 
489, 1384 SE 576. 
Que. —Foplis v. Chaput, 53 Que. 
Super, 446, 40 DomLR 667. 
[a] - Illustrations.—(1) A  chauf- 


feur, who, having taken his employer 
to the theater, and been told to be 
back there at ea certain time, and 
then been loaned money by the em- 
ployer for a hair cut, ran into a per- 
son, when, after going the round of 
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cient to impose such liability that the driver as 
incidental to his main purpose in using the vehiclt 
for his own convenience may have in mind some pur- 


pose of the owner.*® 
Intention as to future use. 


Where the accident 
happens while the vehicle is being used for the pur- 
poses of the owner, it is immaterial that the driver 
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purposes.°° 


LS ta. 


[$§ 867-868 


[) 868] gg. Going to or from Work or Meals. The 
use by the chauffeur of the owner’s vehicle for the 


purpose of going to and from his place of employ- 


may have intended afterward to use it for other 


the barber shops, to find a barber at 
leisure, he was returning to the 
theater, was then acting within the 
scope of his employment. McKiernan 
v. Lehmaier, 85 Conn. 111, 81 A 969. 
(2) The fact that an employee, dem- 
onstrating a car to a purchaser, in 
the absence of instruction by the 
employer as to time and route, chose 
a time and route which enabled him 
and such purchaser to combine busi- 
ness of employer and pleasure, did 
not, as matter of law, relieve the em- 
ployer from liability for damages to 
a third person in a collision. Reed 
v. Bennett, 281 Pa. 332, 126 A 764. 

[b] Going for key to garage.—A 
chauffeur who on taking a car back 
to the garage in accordance with his 
instructions, after his master has fin- 
ished using it, finds the garage 
locked and goes for the key in order 
to put the car in the garage, is in 
the employ of the master while going 
for the key and the master is liable 
for his negligence. Poplis v. Chaput, 
53 Que. Super. 440, 40 DomLR 667. 

[ce] Testing car.—W here the 
owner of a motor vehicle leaves it 
with an employee to be repaired, the 
employee after repairing it is not 
necessarily acting outside the scope 
of his employment in driving the 
vehicle several miles into the coun- 
try if actuated by a bona fide pur- 
pose of Seeing whether the vehicle 
will run satisfactorily, although he is 
accompanied by two friends. Colley 
ve Lewis, 7 Alla. A. 593;.61 S937. 

{d] Carrying friends or passen- 
gers.—(1) Where the driver is fol- 
lowing the physical route as directed 
by his employer, the fact that he is 
carrying two passengers on his own 
account whom he intends to leave on 
the way does not relieve the owner 
from liability for the driver’s negli- 
gence in striking a pedestrian. Dona- 
hue vy. Vorenberg, 227 Mass. 1, 116 
NE 246. (2) Where a jitney driver 
took friends to a neighboring town 
and while returning with them 
picked up passengers, he resumed his 
master’s service and the mere fact 
that he was still serving a purpose 
of his own will not relieve the mas- 
ter. Chaufty v. DeVries, 41 R. I. 1, 
102 A 612. (3) Where an employee 
is sent in an automobile upon an 
errand and during the return trip by 
a direct route inflicts injury in con- 
sequence of his reckless driving, the 
liability of his employer to the in- 
jured person is not affected by the 
fact that he had taken a friend in the 
car with him and was speeding for 
their common enjoyment. Howard v. 
Marshall Motor Co., 106 Kan. 775, 190 
P il. (4) The fact that the driver 
was taking. his cousin for a ride at 
the time of the collision is not con- 
clusive that he was not acting within 
the scope of his employment, in view 
of testimony showing that he may 
have been making deliveries for de- 
fendant at the same time. Tutie v. 
Kennedy, (Mo. A.) 272 SW 117. 

{e] Taxi driver carrying friends 
without charge.—Crowell v. Duncan, 
145 Va. 489, 134 SE 576. 

49. Johnson vy. Iola, 109 Kan. 670, 
202 P 84; Rose v. Balfe, 223 N. Y. 
481, 119 NE 842, AnnCas1918D 238; 
Walter v. Upson, 206 App. Div. 652, 
198 NYS 955 [aff 237 N. Y. 591 mem, 
143 NE 755 mem]; Schoenherr v. 
Hartfield, 172 App. Div. 294, 158 NYS 
388; Lotz v. Hanlon, 217 Pa. 339, 66 
A 525, 118 AmSR 922, 10 LRANS 
202, 10 AnnCas 731. 


‘customer of defendant 


[a] Thus the fact that the serv- 
ant, while using his master’s vehicle 
for his own pleasure, had in mind at 
the time of the accident to stop and 
make purchases for the future use of 
the vehicle will not render the master 
liable for injuries inflicted upon third 


persons. Lotz v. Hanlon, 217 Pa. 339, 
66 A -525. = 
[b] Testing car.—(1) The fact 


that a chauffeur incidentally tests the 
car, which had been repaired, while 
making a trip outside the scope of 
his employment for purposes of his 
own, does not impose a liability upon 
the master for injury caused by his 
negligence in operating the car dur- 
ing such trip. Rose v. Balfe, 223 N. 
Y.. 481, 119 NE 842, AnnCasi1918D 
238 (testing car after ‘‘dead storage,”’ 
where chauffeur was using car in 
violation of orders); Schoenherr v. 
Hartfield, 172 App. Div. 294, 158 NYS 
388. (2) Where defendant directed 
his chauffeur to return his car to 
the garage where it was usually kept 
and the chauffeur returned to a point 
in front of the garage and there in- 
vited an acquaintance to drive with 
him, stating that he intended to drive 
out of the village a short distance 
to see if he could discover some little 
trouble with the mechanism of the 
car and they drove out of the village 
about a mile and on their return trip 
struck and injured a person, defend- 
ant was not liable because at the 
time of the accident the chauffeur 
was on a private errand without de- 
fendant’s knowledge or authority. 
Walter v. Upson, 206 App. Div. 652, 
198 NYS 955 [aff 237 N. Y.1591*mem, 
143 NE 755 mem]. 

[c] Grinding valves, etc.—Where 
a city employee using a city truck 
in the course of his employment, for 
his own convenience keeps the truck 
at his own home, .the city is not 
liable where, after his working day is 
over, he drives the truck to the city 
power house to remoye carbon from 
the cylinders and to grind some 
valves, after which he starts to re- 
turn to his home, when the accident 
occurs, it being no part of his duty, 
either general or special, to take the 
truck to the power house and there 
work on it, but in so doing he was 
acting for his own personal conven- 


ience. Johnson y. Iola, 109 Kan. 670, 
202 P 84. 
{d] Courtesies to customers.— 


Where defendant was engaged in the 
business of buying, selling, and deal- 
ing in automobiles, and after busi- 
ness hours defendant's manager took 
a demonstration car belonging to de- 
fendant and went out with a friend 
on their own private and social pur- 
poses, and permitted the friend to 
drive the car and while the friend 
was so driving plaintiff was struck 
and injured thereby defendant is not 
liable, and it is immaterial that the 
friend of the manager was also a 
and that de- 
fendant and other automobile dealers 
were in the habit of extending cour- 
tesies to their customers by driving 
them about in automobiles, In view 
of the fact that on the day -of the ac- 
cident the friend of the manager had 
no business transaction of any kind 
with defendant or with its manager, 
and that the automobile was being 
used entirely and exclusively in the 
personal or social affairs of the man- 
ager and his friend. Wright v. In- 
termountain Motor Car Co., 53 Utah 
176, 177 P 237. 


ment is a use for the purposes of the chauffeur, 
and the owner is not liable for an injury occasioned 
while it is being so used,*! either without his knowl- 


50. Gordon v. Bleeck Auto. Co., 
(Mo. A.) 2383 SW 265; Clawson v. 
Pierce-Arrow Motor Car Co., 231 N. 


Y. 273, 131’ NE 914; Pierce-Fordice 
Oil Assoc. v. Brading, (Tex. Civ. A.) 
212 SW 707. 

[a] Ilustrations.—(1) -Where a 
chauffeur, at the time of the accident, 
is delivering an article for defendant, 
he is not, at the time, as a matter of 
law, acting without the scope of his 
employment because from the place 
of delivery he is to drive himself and 
another employee home. Gordon y. 
Bleeck Auto. Co., (Mo. A.) 233 SW 
265: (2) Where the sales manager of 
an automobile company, who, with 
the company’s knowledge, used one 
of its cars to travel between his 
office and home, directed the driver, 
after he had reached his home, to 
take the car to the company’s repair 


shop or garage and a Seamstress to. 


her home a little beyond the shop, 
the chauffeur on the trip between the 
sales manager’s home and the repair 
shop must be deemed acting within 
the course of the master’s employ- 
ment and the master liable for the 
result of his negligence on such trip. 
Clawson v. Pierce-Arrow Motor Car 
Co. 23h) Ne Ye) 203501 3 NG 9 4s Cay 
Where the local manager of a com- 
pany started on a trip to the post 
office in company’s automobile with 
another employee to mail a report to 
the company, a duty of his employ- 
ment, and, after making a stop on 
the other employee’s personal busi- 
ness, Started to go on, and negli- 
gently injured a pedestrian, the com- 
pany was liable, although, after mail- 
ing the report, he intended to journey 
on to his home, and although the use 
of the automobile was after business 
hours. Pierce-Fordice Oil. Assoc. v. 
Exasing: (Hex. «Civ. Aja212" Saw 


07. 

[b] Deviation from route.— “Nor 
is there any substance in the conten- 
tion that he diverted from his route. 
We may concede that, if he had 
turned into Indiana street instead of 
proceeding on North Walton to 
Worth, the question of diversion 
would be presented, but until he 
actually diverted from the _ service 
of the master the latter’s responsi- 
bility for his acts continued.” 
Wright v. Maddox, (Tex. Civ. A.) 288 
SW 560, 564. 

51. Ala.—Standard / Oil Co. .%: 
Douglass, 18 Ala. A. 625, 93 S 286. 

Cal.—Kish v. California State Auto. 
Assoc., 190 Cal. 246, 212 Pi 27; ee 
v. Nathan, 67 Cal. A. 111, 226 P 970; 
Mauchle vy. Panama-Pacific Interna- 
tional Exposition Co., 37 Cal. A. 715, 
174 P 400. 

Ga.—Wilson y. Quick-Tire Serv., 32 
Ga. A. 310, 123 SE 733; McIntire v. 
Hartfelder-Garbutt Co., 9 Ga. A. 327, 
71 SE 492. 

Cos 


Tll.—Orr v. 
219) Ill. A, 116. ; 

Ky.—Keck vy. Louisville Gas, etce., 
Co., 179 Ky. 314, 200 SW 452, LRA 
1918C 654. 

Mass.—Hartnett v. Gryzmish, 218 
Mass, 258, 105 NE 988. 

Mo.—Calhoon, v..D. C. & E. Mining 
Co., 202 Mo. A. 564, 209 SW 318. 

Okl.—Echols v. Hurt, 116 Okl. 43, 
243 P 498. 

Wash.—Babbitt v. Seattle School 
na No. 1, 100 Wash. 392, 170 P 
, Wis.—Bloom v. Krueger, 182 Wis. 
29, 195 NW 851; Steffen v. McNaugh- 


Thompson Coal 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-while driving 


‘grounds, 


, 


edge or consent®? or with his permission,® as, for 
example, where he is going to or returning from a 
meal.°*- The owner may; however, be liable where 
under the circumstances the chauffeur’s use of the 


ton, 142 Wis. 49, 124 NW 1016, 26 
LRANS 382, 19 AnnCas 1227. 

{a] For example, where the 
ground superintendent of an exposi- 
tion company struck ‘a pedestrian 
home from work at 
night in an automobile used by him 
in performance of his duties but 
which belonged to the company and 
was ordinarily kept on the exposition 
the company was not re- 
sponsible for the accident, the auto- 
mobile not having been used at the 
time within scope of superintendent’s 
employment. Mauchle vy. Panama- 
Pacific International Exposition OO. 
S7mMOaleeA thoy tts tO Ore 

52. Wilson v. Quick-Tire Serv, 
32 Ga. A. 310, 123 SE 733; McIntire 
v. Hartgelder-Garbutt Co., 9 Ga, A. 
327, 71 SE 492; Orr vy. Thompson Coal 
Co., 219 Ill. A. 116; Babbitt v. Seattle 
School Dist. No. 1, 100 Wash. 392, 
170 P 1020. 

[a] For example, where a servant 
as part of his duties during working 
hours delivered parcels on a motor 
cycle, and after the close of working 
hours, without permission and with- 
out authority and for the purpose of 
saving car fare, he started to ride 
home and struck and injured plain- 
tiff, the master and owner of the 
motor cycle was not liable. Babbitt 
v. Seattle School Dist. No. 1, 100 
Wash. 392, 170 P 1020. 

53. Lee v. Nathan, 67 Cal. A. 111, 
226 P 970; Keck v. Louisville Gas, 
etc., Co., 179 Ky. 314, 200 SW ‘452, 
LRA1918C 654; Calhoon v. D. C. & 
BE. Mining Co., 202 Mo. A. 564, 209 SW 
318; Bloom vy, Krueger, 182 Wis. 29, 
195 NW_ 851. 

{a] Ilustrations.—(1) Where, at 
the time of a collision, the servant 
was driving defendant’s automobile, 


for the sole purpose of conveying: 


himself home from a garage where 
the car was kept, defendant is not 
liable, even though on other occa- 
sions he had permitted such use of 
the car. Lee v. Nathan, 67 Cal. A. 
4441226 P9780: €2) he relation, of 
master and servant does not exist as 
to third persons, where a trouble man 
for a light company is on his way 
home after his hours are up, on a 
motor cycle of the company which 
he uses during the day. Keck v. 
Louisville Gas, etc., Co., 179 Ky. 314, 
200 SW 452, LRAI1918C 654, 

54. <Ala.—Standard Oil Co, 
Douglass, 18 Ala. A. 625, 93 S 286. 

Cal.—Kish v. California State Auto. 
Assoc., 190-Cal. 246, 212 P 27. ‘ 

Ga.—Wilson v. Quick-Tire Serv., 
82 Ga. A. 310, 123 SE 733. 

Ill.—Orr v. Thompson Coal Co., 
24 9 SP AS, 116. 

Mass.—Hartnett v. Gryzmish, 218 
Mass. 258, 105 NE 988. 

Mo.—Calhoon v. D. C. & EH. Min. 
Co., 202 Mo. A. 564, 209 SW. 318. 

Okl.—Echols v. Hurt, 116 Okl, 43, 
243 °P. 493° . 

Wis.—Bloom v. Krueger, 182 Wis. 
29, 195 NW 851; Steffen v. McNaugh- 
ton, 142 Wis. 49, 124 NW 1016, 26 
LRANS 382, 19 AnnCas 1227. 

[a] Illustrations.—(1) Where un- 
der the chauffeur’s contract of em- 
ployment the owner did not under- 
take to furnish the chauffeur his 
meals, the chauffeur, in using the 
owner’s vehicle at noontime to go to 
his home about a mile distant from 
the owner’s residence where the 
motor vehicle was kept without the 
owner’s knowledge or permission, is 
acting outside the scope of his em- 
ployment. Steffen v. McNaughton, 
142 Wis. 49, 124 NW 1016, 26 LRANS 
382, 19 AnnCas 1227. (2) An em- 
ployee, employed by the owner of a 
garage to operate service cars at the 
request and direction of the owner, 
and who is to go home for his mid- 


Vv. 
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day meal, is not, when using the au- 
tomobile to go to such meal without 
the permission or knowledge of the 
owner, within the scope of his em- 
ployment, so.as to render the owner 
liable for the employer’s negligent 
act in injuring a pedestrian with the 
machine. Echols vy. Hurt, 116 Okl. 
43, 243 P 493. 

{b] Employee entitled to meals at 
employer’s expense.—A truck driver, 
employed to, put up highway signs 
and paid so much per day and his 
expenses, including the cost of his 
meals, and who is allowed to fix his 
own working hours, is not engaged 
in his master’s business, when, after 
finishing his work for the day, he 
goes home to clean up and then 
starts out for Supper, so that the 
master is not liable for his negli- 
gence while driving the truck to his 
Supper, although authorized to in- 
clude the cost of his meals in his ex- 
pense account. Kish v. California 
oe Auto. Assoc., 190 Cal. 246, 212 

[c] Servant not employed to 
drive.—An employee at a_ service 
station to supply customers with gas 
and oil, and who is not employed to 
drive the owner’s motor truck, is not 
acting in the line of his empioymen, 
in taking such truck, without the 
authority of his superiors, for the 
purpose of driving to obtain his sup- 
per, and the owner of the truck is 
not liable for injuries caused while 
he is so uSing it. Standard Oil Co. vy. 
Douglass, 18 Ala. A. 625, 93 S 286. 

55. Kan.—Snyder v. Eriksen, 109 
Kan. 314, 198 P 1080. 

Hai—Dutty Vv; Hickey, Vor"Wa. 274) 


91S “733. 

N. H.—Tuttle v. Dodge, 80 N. H. 
304, 116 A 627. 

N. J.—Dunbaden v. Castles Ice 


Cream Co., 135 A 886; Ferris v. Mc- 
Ardle, 92 N. J. L. 580, 106 A 460; 
Depue v. George D. Salmon Co., 92 
Nevo Le 550; 106 2A) 37-92 

N. Y.—Brennan v. J. B. White 
Motor Co., 210 App. Div. 533, 206 
NYS 544 [aff 240 N. Y. 597 mem, 148 
NE 720 mem]; Fisick v. Lorber, 95 
Mise. 574, 159 NYS 722, 

Tex.—Davis v. Jeffords - Schoen- 
mann Produce, etc., Co., (Civ. A.) 261 
SW 401; Gulf Refining Co. v. Texar- 
kana,-etel, Ri Coy (Civ A) 261 -Siw. 
169. 

Wash.—Moore vy. Roddie, 103 Wash. 
386, 174 P 648, 106 Wash. 548, 180 
P 879; Burger v. Taxicab Motor Co., 
66 Wash. 676, 120 P 519. 

W. Va.—Goff v. Clarksburg Dairy 
Co., 86 W. Va, 237, 103 SE 58. 

[a] For example (1) where de- 
fendant’s driver of a truck, loaded 
with articles to be carried to defend- 
ant’s warehouse, used it to go to his 
mother’s home for lunch, thereby 
combining his own and defendant’s 
business, the employer is liable for 
injuries from negligence during such 
use. Gulf Refining Co. v. Texarkana, 
ete., *R, Coy! CTex, Civ. “AS)'261--S Ww 
169. (2) Where a doctor’s chauffeur 
had permission to stop at his own 
home for dinner while taking the car 
to the garage, such stop, while en- 


. gaged in his master’s service, did not 


remove him even temporarily from 
such service. Fisick v. Lorber, 95 
Misc. 574, 159 NYS 722. (3):A jury 
may properly find that an injury, 
negligently inflicted by a motor truck 
driven by the owner’s servant while 
returning from luncheon according 
to his usual custom, assented to by 
the master, was a result or an inci- 
dent of an act done by the servant 
within the scope of his: employment 
for which master is liable. Goff v. 
Clarksburg Dairy Co., 86 W. Va. 237, 
103 SE 58. (4) If a delivery truck 
driver, with the knowledge and con- 
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vehicle may be regarded as also for the owner’s 
purposes,°> as where it enables the chauffeur to ar- 
rive earlier at his work,>* or shortens the time which 
he is required to have to procure his meals.>7 


sent of his employers, used the truck 
for the purpose of going home to din- 
ner and made deliveries while on 
such trips, without having fixed 
hours of employment, so that a con- 
tract could be implied from the con- 
duct of the parties requiring driver 
to use truck to promote employer’s 
business while making such trips, 
the employers would be liable for 
driver’s negligence on such trips. 
Pubtle v. Dodge, 80 N. H. 304, 116 A 

[b] A taxicab driver is not as a 
matter of law acting outside the 
scope of his employment in driving 
the cab on his way to a night lunch. 
Burger v. Taxicab Motor Co., 66 
Wash. 676, 120 P 519. 

[c] Rule applied.—Where at the 
time a collision occurred defendant’s 
truck driver had not abandoned the 
service it was his duty to pertorm, 
and which he was engaged in per- 
forming for defendant, the latter was 
liable for the driver’s negligent con- 
duct, independently of whether the 
driver was using the truck to go to 
his lunch with appellant’s consent 
and according to custom. Gulf Re- 
fining Co. v. Texarkana, etc., R. Co., 
(Tex, -Civ, A.) 261 ‘SW 169. 

56. Depue v. George D. Salmon 
Conus o2 IN. dees 550, 206) A379) 

57. Kan.—Snyder v. Hriksen, 109 
Kan. 314, 198 P 1080. 

La.—Dufty v. Hickey, 151 La. 274, 
91°.8°733- 

N. Y.—Brennan v. J. B. White 
Motor Co., 210 App. Div. 533, -206 
NYS 544 [aff 240 N. Y. 597 mem, 148 


NE 720 mem]. 
Tex.—Davis v. Jeffords - Schoen- 
Cont (Civ AS) 


mann Produce, etce., 
261 SW 401. 

Wash.—Moore v. Roddie, 103 Wash. 
386, 174 P 648, 106 Wash. 548, 180 P 
879. 

Wis.—Eckel v. Richter, 191 Wis. 
409, 211 NW 158. 

[a] Tllustrations.—(1) Where an 
employee in a furniture establish- 
ment, who had not previously been 
assigned to the duty of driving 
trucks, went to the fair grounds to 
help a superior employee in charge 
of assembling an exhibit, and was 
directed by his superior to take a 
motor truck and drive to his home to 
get his dinner in order that he might 
sooner return to work, and on his 
way to dinner drove the truck negli- 
gently and injured a pédestrian, he 
was then acting within the scope of 
his employment, and his employer 
was liable for the negligent injurv. 
Snyder v. Priksen, 109 Kan. 314, 198 
P 1080. (2) Where a chauffeur em- 
ployed to drive an automobile for 
hire was directed to leave the car on 
the stand when he went to supper, 
but after carrying a passenger to 
his destination was many blocks 
from his stand and only a few blocks 
from his home and could resume his 
work considerably earlier by going a 
few blocks out of his way for his 
supper, he was still within the scope 
of his employment in so doing. Duffy 
v. Hickey, 151 La. 274, 91 S 7338. (3) 
A servant employed to drive a butch- 
er’s truck to deliver meat, who uses 
the car to deliver meat regularly pur- 
chased to his own home and also for 
the purpose of going home to lunch, 
is using the car for a double purpose 
and acting within the scope of his 
employment so as to render the mas- 
ter liable for his negligent operation 
of the truck. Heckel v. Richter, 191 
Wis. 409, 211 NW 158. 

[b] Going to bring wife to pre- 
pare meal.—Where an employee of a 
motor company customarily used one 
of the company’s cars to go home 
to meals, in order to shorten the time 
of going and coming, which the com- 
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[§ 869] (c) Deviation or Departure from Scope 
of Employment®*—aa. In General. The owner is not 
liable for the acts of his servant driving his motor 
vehicle where at the time of the accident the servant 
has turned completely aside from or abandoned the 
affairs of the owner and is using the vehicle entirely 
for his own business or pleasure,®® and this is true, 
no matter how short a time the servant is acting 
in matters disconnected from the master’s business, 
if the accident occurs during that time.®° 
every deviation from the line of his duties by the 
driver, however, which will have this effect.°* The 
deviation must be so substantial as to amount to 


pany allowed for its own benefit, a 
jury could find that he was using the 
car in the scope of his employment, 
and the fact that a collision, injur- 
ing plaintiff, occurred while he was 
going to the home of his wife's 
mother to get his wife to prepare his 
meal, did not affect the result. Bren- 
nan v. J., B. White Motor COume LO 
App. Div. 533, 206 NYS 544 [aff 240 
148 NE 720 mem]. 


Nea y.wid 97 -mem, 
58. Intention to deviate see supra 
867. | 
: 59. U. S.—Patterson v. Kates, 152 
Fed. 481. 


Ala.—Dowdell v. Beasley, 205 Ala. 
130, 87 S 18, 19 [cit Cyc]. 

Ark.—Bizzell v. Hamiter, 168 Ark. 
476, 270 SW 602; Healey v. Cockrill, 
133 Ark. 327, 202 SW 229, LRA1918D 
115. 

Cal.—Martinelii v. Bond, 42 Cal. A. 
209, 183 P 461; Gousse v. Lowe, 41 
Cal. A. 715, 183 P 295. 

Conn.—-Butler v. Hyperion Theatre 
Co., 100 Conn, 551, 124 A 220. 

Jowa.—Orris v. Tolerton, etc., Co., 
201 Iowa 1344, 207 NW 365; Curry v. 
Bickley, 196 Iowa 827, 195 NW 
617. 

Ky.—Wyatt v. Hodson, 210 Ky. 47, 
275 SW 15; Crady v. Greer, 183 Ky. 
675, 210 SW 167; Eakin v. Anderson, 
169 Ky. 1, 183 SW 217, AnnCas1917D 
1003. 

La.—Glass v. Wise, 155 La. 477, 99 
S 409. 

Md.—Symington vy. Sipes, 121 Md. 
318, 318, 88 A 134, 47 LRANS 662 
[quot Cye]. 

Mass.—Donahue v. Varenberg, 227 
Mass. 1, 116 NE 246; Fleischner v. 
Durgin, 207 Mass. 435, 93 NE 801, 33 
LRANS 79, 20 AnnCas 1291. 

Minn.—Stauffer v. Schilpin, 167 
Minn. 301, 208 NW 1004; Malmquist 
v. Hellenic Community, 163 Minn. 10, 
203 NW 420; Langan v. Nathanson, 
161 Minn. 433, 201 NW 927; Moore 
v. P. J. Downes Co., 150 Minn. 333, 
185 NW 395; Provo v. Conrad, 130 
Minn. 412, 153 NW 753. 

Mo.—Salmon. vy. Neipp, (A.) 246 

Delovage, 73 


SW _ 636. 

Mont.—Susser _ v. 
Mont. 354, 236 P 1082. 

N. H.—Groetz v. Day, 128 A 334. 

N. J.—Cronecker v. Hall, 92. N. J. 
L. 450, 105 A 213; Okin.v. Essex Sales 
Oo CSups)yi1385) A) 824; 

N. Y.—Schultze v: McGuire, 241 
N. Y. 460, 150 NE 516; Der Ohannes- 
sian v. Elliott, 233 N. Y. 326, 135 NE 
518; Riley v. Standard Oil Co., 231 
N. ¥. 301,132 NE) 97, 22 ALR 13882; 
Bryan v. Bunis, 208 App. Div. 389, 
203 NYS 634; Bloodgood v. Whitney, 
200 App. Div. 56, 192 NYS 383 [mod 
235 N. Y. 110, 139 NE 209]. 

N. D.—Kohlman v. Hyland, 210 
NW 643. 

Oh.—Rawson vy. Olds Motor Works, 
20), Ohg, Cixi. Ct. pNi.'S. 482. 

Pa.—Solomon v. Commonwealth 
Mrust. (Go, 1.206 Pa. 5b, 100,,;As2534; 
Graham v. Henderson, 254 Pa. 1387, 
98 A 870; Solomon v. Reymer, 25 Pa. 
Dist. 479. 

R. I.—Callahan vy. Weybosset Pure 
Food Market, 47 R. L. 361, 183 A 442. 

Tex,—Pierce-Fordice Oil Assoc, v. 
Brading, (Civ. A.) 212 SW 707. 


MOTOR VEHICLES 


bility.% 


It is not 


Utah.—Burton y. La Duke, 61 Utah 
Woe 2hOME” FOS. t 

Wis.—Eckel v. Richter, 191 Wis. 
409, 211 NW 158; Thomas v. Lock- 
mpd. Oil Co., 174 Wis. 486, 182 NW 


“The master is not liable if the 
servant has abandoned his obliga- 
tions, and is doing something not in 
compliance with the express or im- 
plied authority given, and is not act- 
ing in pursuance of the general pur- 
pose of his occupation or in connec- 
tion with the doing of the master’s 
work.” Fleischner v. Durgin, 207 
Mass. 435, 436, 938 NE 801, 33 LRANS 
79, 20 AnnCas 1291 [quot Tyler v, 
Stephan, 163 Ky. 770, 775, 174 SW 
790; Carder v. Martin, 120 Okl. 179, 
181, 250 P 906]. 

“Tf a servant abandons or departs 
from the business of the master and 
engages in some matter suggested 
solely for his own pleasure or con- 
venience, or pursueS some object 
which relates to an end or purpose 
which may be said to be the servant's 
jndividual and exclusive business, 
and while So engaged commits a tort, 
the master is not answerable.” 
Kruse v. White, (Cal. A.) 253 P 178; 
181. 

60. Musachia v. Jones, 65 Cal. A. 
283,05 220:.P)) L006. 

61. Healey v. Cockrill, 133 Ark. 
327, 3382, 202 SW 229, LRA1918D 115; 
Cusimano y. A. 8S. Spiess Sales Co., 
153 La. 551, 96 S 118; Bryan v. Bunis, 
208 App. Div. 389, 391, 203 NYS 634. 

“In determining whether or not 
liability exists under given circum- 
stances, no hard and fast rule on the 
subject, either of time or space, can 
be applied.” Bryan y. Bunis, super. 

“Sometimes the extent of the devi- 

ation may be so Slight, relatively, 
that as a matter of law it can be 
said that it does not constitute a 
complete departure from the master’s 
service, while under other circum- 
stances the deviation may be _ so 
marked that it can be said as a mat- 
ter of law that it does constitute an 
abandonment of the master’s service, 
while under still other circumstances 
the deviation may be so uncertain in 
extent or degree that it leaves a ques- 
tion of inference to be drawn by a 
trial jury as to whether or not there 
has been such an abandonment as to 
relieve the master from  responsi- 
bility for the servant’s act.” Healey 
vy. Cockrill, supra. 
. 62. Kruse v. White, (Cal. A.) 253 
P 178; Cusimano v. A. S. Spiess Sales 
Co., 153 Da. 551, 96 Si 183, Pieres- 
Fordjce Oil Assoc, v. Brading, (Tex. 
Civ, jA) i212 SW 07, 1.09: 

‘Tf the deviation from such 
structions amounts to an entire aban- 
donment of the master’s service, then 
the master is not liable.” Pierce- 
Fordice Oil Assoc. y. Brading, supra. 


63. Ark.—Bizzell v. Hamiter, 168 
Ark. 476, 270 SW 602. 
Cal.—Kruse v. White, (A.) 253 P 


178. 
lowa.—Orris v. Tolerton, ete., Co., 
201 Iowa 1344, 207 NW 365. 
Kan.—Howard v. Marshall Motor 
Co.9106 Kan, 7:7b;,190 Pst. 
Mass.—Donahue vy. Vorenberg, 227 


[§ 870] bb. Deviation from Route. 
that the driver of a motor vehicle when upon busi- 
ness for the owner deviates slightly from the usual 
or most direct route of travel does not as a general 
rule affect the liability of his master for an injury 
resulting from his negligent operation of the ve-: 
hicle,®> and this rule applies, even though the driver 


in-. 


an entire departure;®* a slight deviation from the. 
owner’s business is not sufficient to relieve the 
owner from liability.°* A mere incidental departure 
during which the driver’s purposes are mingled with 
the owner’s will not discharge the owner from lia- 


The fact 


eis aceean Gone 219 Mo. A 
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Wis.—Johnson y. Sullivan’s iv- 
ery, 183 Wis. 460, 198 NW gov 
Thomas v. Lockwood Oil Co. 174 
Wis. aay 182 NW 841. ‘ 

64. izzell v. Hamiter, 168 
476,270, SW 602: ‘Kruse’ v. Whe: 
(Cal, A.) 253 P 178, ‘ 

[a] A, deviation will be regarded 
as immaterial if the servant com- 
bines his own business with that of 
the master or attends to both at sub- 
stantially the same time. Kruse vy, 
White, (Cal. A.) 253 P 178, 

Use of vehicle for purposes of both 
owner and driver see supra § 867, 

65. Ala.—Dowdell vy. Beasley, 205 
Ala. 130, 87 S 18, 19 [cit Cyc]; Jones. 
v. Strickland, 201 Ala. 138, 77 S 562. 

Ark.—Healey v. Cockrill, 133 Ark. 


, 327, 202 SW. 229, LRA1918D 115, 


Conn.—Schrayer vy. Bishop, 92 
Conn, 677, 104 A 349, 

Ky.—Fleichmann Co. v. Howe, 213 
Ky. 110, 280 SW 496; Tyler v. Ste- 
phan, 163 Ky. 770, 174 SW 790. 

Mass.—Mathewson y. Edison Elec- 
tric Illum. Co., 232 Mass. 576, 122 NE 
743; Fleischner y. Durgin, 207 Mass. 
435, 93 NE 801, 33 LRANS 79, 20 
AnnCas 1291, 


Minn.—Fostrom y. Grossman, 161 
Minn, 440, 201 NW 929. 
Mo.—Guthrie y. Holmes, 272 Mo. 


215, 198 SW 854, AnnCas1918D 1123; 
Fidelity, ete., Co. v. Kansas City oR, 
Co, 207. Mo, AY .187; 7231 “SW 
Slothower v. Clark, 191 Mo. A. 105, 
179 SW 55; Long v. Nute, 123 Mo. A. 
204, 100 SW 511. j 

Nebr.—Ryne _ v. Liebers Farm 
Equipment Co., 107 Nebr. 454, 186 
NW 358. 

N. J.—Ferris v. McArdle, 92 N: J. 
L. 580, 106 A 460; Bennett v. Busch.. 
TOSN. Ds Ta. 240, 67 Ap 188. 

N. Y.—Bryan_ v. Bunis, 208 App. 
Div. |.389,. 203° NYS ."6845 Misieckeyv. 
Lorber, 95 Misc. 574, 159 NYS 722. 

Oh.—Whitford vy. Stewart, 17 Oh 
NPNS 81. 

Okl.— Carder v. Martin, 120 Okl. 
179, 250 P 906; Lee v. Pierce, 112 Okl. 
212, 239 P 989. 

Pa.—Witte v. Mitchell-Lewis Mo- 
tor Co., 244 Pa. 172, 90 A 528; Blaker 
v. Philadelphia Electric Co., 60 Pa. 
Super. 56. 

R. I.—Lagace v. Belisle, 45 R. I. 
200, 121 A 395. 

Tex.—Co-operative Furniture Co, v. 
Southern Surety Co., (Civ. A.) 264 
Sw. 201. 

Utah.—Burton v. La Duke, 61 Utah 
78, 210 P 978. 

Wis.—Eckel v. Richter, 191 Wis. 
409, 211 NW 158; Thomas v. Lock- 
werd Oil Co., 174 Wis. 486, 182 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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at the time performs some act for himself or is 
serving some purpose of his own.® 
ever, the driver deviates from the route which ordi- 
narily he would follow in using the car on the 


owner’s business, and goes off on 


Ont.—Bernstein v. Lynch, 28 Ont. 
L. 435, 13 DomLR 134; Mattei_v. 
Gillies, 16 Ont. L. 558, 11 OntWR 


1083, 12 AnnCas 970. 


“The generally accepted rule, as 
expressed in the many opinions of 
courts throughout the country, makes 
the master liable for injuries in- 
flicted by the chauffeur where the 
departure from the master’s business 
was but temporary, amounting to no 
more than a deviation, the chauffeur 
taking a more circuitous route in the 
performance of his master’s business 
than was necessary but which route 
was [not] greatly out of proportion 
to the distance which it would have 
been necessary for the chauffeur to 
have traveled had he directly fol- 
lowed the instruction of his master. 
In all such cases it is held that a 
deviation does not relieve the master 
of liability for an injury inflicted by 
the chauffeur.” Fleichmann Co. Vv 
DSM y etl Osedclioss 280 SW 


6. 
{a] Basis of liability—“In all 
such cases his liability is based*upon 
the fact that, notwithstanding the 
chauffeur’s breach of duty or instruc- 
tions, his act was in the furtherance 
of his master’s business, or in ef- 
fectuating the purposes of his em- 
ployment, and hence within the gen- 
eral course of his employment.’ 
Dowdell v. Beasley, 205 Ala, 130, 131, 
87 S 18. 
[b] Deviations held within rule.— 
Going for oil to near-by garage in- 
stead of cellar of hotel as directed. 
Bennett v. Busch, 75 N. J. L. 240, 67 


A 188. 
U. S.—D’Aleria v. Shirey, 286 
Fed. 523. 

ia thd wards v. Earnest, 208 Ala. 

9, 94 S,598. 

Pet eran tey y.. Cockrill, 133 Ark. 
327, 202 SW 229, LRA1918D 115. 

Cal.—Brimberry v. Dudfield_ Lum- 
Perio. ss .Calavtof 191. Pb, G894; 
Kruse v. White, (A.) 253 P 178. 

Conn.—Perry v. Haritos, 100 Conn. 
476, 124 A a? tart Se v. Bishop, 
92 Conn. 677, 104 E 

Ky.—Fleichmann Co. v. Howe, 213 
Ky. 110, 280 SW 496. 

Minn.—Fostrom Mage sare 161 

inn. 440, 201 NW F 
Me Slothower v. Clark, 191 Mo. 
A. 105, 179 SW 55. 

N. J.—Ferris v. McArdle, 92 N. J. 
L. 580, 106 A 460. 7 

N. Y.—Clawson v._ Pierce-Arrow 
Motor Car Co., 231 N. Y. 273, 131 NE 
914; Fisick v. Lorber, 95 Misc. 574, 
159 NYS 722; Bogorad v. Dix, 172 
NYS. 489. 

Oh.—Whitford v. Stewart, 17 Oh 
NPNS 81. : 4 

Pa.—Blaker v. Philadelphia Elec- 
tric Co., 60 Pa. Super. 56. 

Wis.—Thomas v. Lockwood Oil Co., 
174 Wis. 486, 182 NW 841. 

Eng.—Boyle v. J. .B. Ferguson, 
Tita eo et a EA oe 

Ont.—Mattei v. Gillies, 16 Ont. L. 
558, 11 OntWR 1083, 12 AnnCas 970; 
Smith v. Brenner, 12 OntWR 9 [app 
dism 12 OntWR 1197]. 

“Mere deviation from the ordinary 
route or from that selected by the 
master, even for a purpose conceived 
by the servant, does not reileve the 
master from liability if his business, 
generally speaking, is still being car- 
ried on.” Bryan v. Bunis, 208 App. 
Div. 389, 390, 203 NYS 634. 

“When the master commits the use 
of his auto to the discretion of his 
servant as to the route to be fol- 
Jowed in returning to the garage, he 
cannot escape liability simply be- 


‘cause the servant did not adopt the 


most direct course in executing his 
master’s business; and where a seryv- 


6 Where, how- 


MOTOR VEHICLES 
liable for 


some errand or 


ant stops on the way for a purpose 
of his own, with the master’s con- 
sent, he continues to be in the mas- 
ter’s service.” Ferris v. McArdle, 92 
N. J. L. 580, 585, 106 A 460. 

[a] Dev.ations held within rule.— 
(1) Deviation of several blocks to 
take young lady acquaintance to her 
home. Kruse vy. White, (Cal. <A.) 
253 P 178. (2) Going to visit physi- 
cian. Bogorad v. Dix, 172 NYS 489. 
(3) Making a detour to visit friend. 
Boyle v. J. B. Ferguson, Ltd., [1911] 
2 Ir. 489. (4) Giving friends a ride. 
Mattei v. Gillies, 16 Ont. L. 558, 11 
OntWR 1083, 12 AnnCas 970. (5) 
Driving around block by delivery 
driver in order to delay return so as 


not to be sent on another trip. 
Thomas y. Lockwood Oil Co., 174 
Wis. 486, 182 NW 841. (6) Return- 


ing for overcoat. Brimberry v. Dud- 
aeld Lumber Co., 183 Cal. 454, 191 P 
894. (7) Deviating one block to mail 
a personal letter. Fostrom v. Gross- 
man, 161 Minn. 440, 201 NW 929. 
(8) Turning back a mile for benefit 
of two women friends. Whitford v. 
Stewart, 17 OhNPNS 81. (9) Devi- 
ating several blocks to purchase ci- 
gars. Blaker v. Philadelphia Hlectric 
Co., 60 Pa. Super. 56. (10) Driving 
two blocks out of way home for 
money. Fleichmann Co. v. Howe, 
213 Ky. 110, 280 SW 496. (11) Devi- 
ation to purchase sugar and take it 
to employee’s mother. Edwards v. 
eee 208 Ala. 539, 94 S 598. 

67. 
Ala ASOES iGo $4 LOpecit eye}. 

Iowa.—Curry v. Bickley, 196 Iowa 
827, 195 NW 617. 

Ky.—Fleichmann Co. v. Howe, 213 
Ky. 110, 280 SW 496; Wyatt vs Hod- 
son, 210 Ky. 47, 275 SW 15; Crady v. 
Greer, 183 Ky.’ 675, 210 SW. 167; 
Eakin v. Anderson, 169 ‘Ky. 1, 183 SW 
217, AnnCas1917D 1003;-. Tyler “v. 
Stephan, 163 Ky. 770, 174 SW 790. 

Mda.—Symington v.’Sipes, 121 Md. 
313, 88 A 134, 47 LRANS 662. 

Mass.—Fleischner vy. Durgin, 207 
Mass. 435, 93 NE 801, 33 LRANS 79, 
20 AnnCas 1291, 

Mich.—Drobnicki v, Packard Motor 
ES Co., 2142 Mich. 133, 180° NW 
459, 

Minn.—Moore v. P. J. Downes Co., 
150 Minn. 333, 185 NW 395. 

Mo.—Ursch v. Heier, 210 Mo, A. 
129, 241 SW. 439. 

N. Y.—O’Brien v. Stern, 223 N. Y. 
290, 119 NE 550; Carty v. Acker, 210 
App. Div. 789, 206 NYS 773; Phillip- 
son v. Moore, 209 App. Div. 246, 204 
NYS 526; Graves v. Utica Candy Co., 
209 App. Div. 193, 204 NYS 682; Perl- 
mutter v: Byrne, 193 App. Div. 769, 
184 NYS 580. 

Okl.—Lee v. Pierce, 112 Okl. 212, 

J. Droese 


239), E1989, 

Wis.—Youngquist v. L. 

Co., 167 Wis. 458, 167 NW 736. 

“Where the degree of deviation is 
marked and unusual, such as where 
the chauffeur takes his employer’s 
ear on a frolic of his own or on a 
‘joy ride’, the court as a matter of 
law would declare that he has de- 
parted from the scope of his employ- 
ment.” Fidelity, etc., Co. v. Kansas 
City R. Co., 207 Mo. A. 1387, 142, 231 
SW 277. 

{a] Deviations held within rule.— 
(1) Deviating several blocks from a 
main trip of a single block. Eakin 
v. Anderson, 169 Ky. 1, 183 SW 217, 
AnnCas1917D 1003. (2) Driving a 
mile out of the way after work to 
take a coemployee home. Carty v. 
Acker, 210 App. Div. 789, 206 NYS 
773. (3) Driving in opposite direc- 
tion from proper one to see person 
who has no connection with or rela- 
tion to employer’s business. Dowdell 


Ala.—Dowdell v. Beasley,, 205. 


42.C.3.] W111 


for some purpose wholly his own, the owner is not 
injuries 
Whether or not the servant has departed from the 
scope of his employment depends upon the attendant 
circumstances, including the degree of deviation,®* 


caused during such time.%* 


v. Beasley, 205 Ala. 130, 87S 18. (4) 
A chauffeur, who takes his employ- 
er’s family to a theater and is to call 
for them, is not in the employer’s 
service when he strikes a pedestrian 
while taking the car a mile beyond 
the garage, for the purpose of telling 
his wife that he might be out late, 
although the employer knows of it 
and permits it. Perlmutter v. Byrne, 
193 App. Div. 769, 184 NYS 580. (5) 
Where an automobile driver directed 
by his employer to deliver a box does 
not return to the garage after de- 
livery, but starts in the opposite 
direction on a personal errand taking 
relatives with him when the accident 
occurs, he as a matter of law is not 
acting within the scope of his au- 
thority and the rule of respondeat 
superior does not apply. Ursch y. 
Heier, 210 Mo. A. 129, 241 SW 439. 
(6) Where a chauffeur, instead of re- 
turning to the garage with the own- 
er’s automobile, engaged in a flirta- 
tion, invited woman to ride, and she 
was driving when the accident hap- 
pened, about four miles from the 
garage, the chauffeur was not en- 
gaged in the owner’s business. Byrne 
v. Mendelson, 210 App. Div. 5, 205 
NYS 647. (7) Where a chauffeur, in 
violation of orders to drive an auto- 
mobile directly to a garage, drives 
around for pleasure during the whole 
afternoon to various roadhouses, sa- 
loons, ete., during which time an ac- 
cident occurs, the owner of the. auto- 
mobile is not liable. Symington vy. 
Sipes, 121 Md. 313, 88 A 134, 47 
LRANS 662. (8) The owner of an 
automobile, who engaged one to drive 
the car less than a mile in a town 
for an express purpose, is not liable 
for injury caused by the driver while 
deviating several miles from his 
route, and driving through a crowded 
city on a personal errand, without 
the owner’s knowledge. Fleischner 
vy. Durgin, 207 Mass. 435, 93 NE 801 
33 LRANS 79, 20 AnnCas 1291. : 

[b] Deviation by automobile 
salesman.—(1) Where a proposed 
customer, to whom defendant auto- 
mobile dealer’s salesman intended to 
demonstrate a car, was not at his 
office when salesman called, the 
salesman was then unauthorized to 
use the car for his personal purpose 
and, where he did so and met with 
an accident while using a route be- 
yond that required in the service of 
the dealer, the latter was not liable 
for the salesman’s negligence in driv- 
ing the car. Wyatt v. Hodson, 210 
Ky. 47, 275 SW 15. (2) Where an 
automobile salesman, driving a car 
which his employers furnished him 
for his use in making sales, demon- 
strated the car to a prospective cus- 
tomer, and after leaving the cus- 
tomer’s home took the customer's 
friends to their home in a neighbor- 
ing city, where a pedestrian was run 
down by the car after the salesman 
turned to place to buy cigarettes, he 
was not then engaged in the work of 
his employer, but in the pursuit of 
his own. affairs, Moore v. P. J. 
AN este Co., 150 Minn. 333, 185 NW 
395. 

{c]. Where the driver of a jitney,.. 
who is directed to follow only the 
route on which the jitney is licensed 
to run, departs from that route with- 
out knowledge on the part of the 
company, the company is not liable 
for injuries suffered by a passenger 
whom the driver is taking to his 
home outside the route. Youngquist 
v. L. J. Droese Co., 167 Wis. 458, 167 
NW 736. 

68. Fidelity, etc., Co. v. Kansas 
Sat R. Co., 207 Mo. A. 137, 231 SW 
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and while the deviation may be either so gross or 
so slight that the question will become a matter of 
law, it is, between the two extremes, ordinarily 
The intention of the driver is im- 
portant in determining whether he was acting for 
a purpose of his own or is still engaged in his em- 
ployer’s work,’° and it is proper to take into con- 
sideration whether the driver may or may not have 
been actuated by such considerations as avoidance 
of traffic congestion’ or the obtaining of a better 
roadway.” \ In the absence of specific directions, the 
choice of route is open to the employee, and his 
failure to employ the shortest route is not a de- 
parture from his employment if he uses an ordinary, 


one of fact.®9 


customary, and usual route.”* 


Going to or returning from meals. A slight devia- 
tion by the driver of a motor vehicle from his direct 
in order to procure a meal is ordinarily held 


route 


See infra § 1091. f 
Mathewson vy. Edison Electric 
. Co., 232 Mass. 576, 122 NE 743. 
71. Mathewson v. Edison Electric 


Illum. Co., supra. } 

72. Mathewson v. Edison Electric 
Illum,. Co., supra, : 

7 Thomas v. Lockwood Oil Co., 


3. 

174 Wis. 486, 182 NW 84t; Smith v. 
Brenner, 12 OntWR 9 [app dism 12 
OntWR 1197]. 

[a] Lruck driver.—The route to 
be traveled by an automobile truck 
driver, in the absence of express di- 
rections from employer, is discretion- 
ary with the driver, and in selecting 
streets, in the exercise of such dis- 
cretion, he does not deviate from his 
master’s service. Thomas v. Lock- 
wood Oil Co., 174 Wis. 486, 182 NW 
~841. 

74. Schrayer v. Bishop, 92 Conn. 
677, 104 A 349; Duffy v. Hickey, 151 
La. 274, 91 S 733; Bryan v. Bunis, 
208 App. Div. 389, 203 NYS 634; Gulf 
Refining Co. v. Texarkana, etc., R. 
Co., (Tex. Civ. A.) 261 SW 169. 

[a] Intention to deviate.— Where 
defendant’s truck driver, in return- 
ing empty cans to defendant’s ware- 
house, pursuant to duty, deviated 
two blocks from the route to defend- 
ant’s warehouse, intending to go to 
his mother’s home for his lunch sev- 
eral blocks distant, and, after meet- 
ing with the accident which injured 
plaintiff, during such deviation re- 
turned to the warehouse, he had not 
abandoned the performance of his 
duty, his deviation being a mere in- 
cident of service for defendant. Gulf 
Refining Co. v. Texarkana, etc., 
Cos 1CBex:) Civ.) (A;)-261 SWi 169. 

{[b] Custom.—Where it was the 
practice of a servant in driving an 
auto from his master’s residence to 
a garage, some distance away, to 
stop at his home for supper, when he 
had been driving for his master until 
late in the day, and after supper to 
take the auto to the garage and wash 
it, and this practice was known to 
the master, and accepted by him asa 
matter of course, he is liable for an 
accident during such deviation. Fer- 
ris v. McArdle, 92 N. J. L. 580, 584, 
106 A 460 (where the court said: 
“The master had a right to expect, 
when he kept his servant working so 
late, that he would do what he had 
been accustomed to do under like cir- 
cumstances, and yet gave no direc- 
. tions to the contrary, and a ‘jury 
would be justified in inferring from 
this that the servant had been au- 
thorized by the master to stop for 
his supper on his way to the garage, 
and to use the auto for the purpose. 
It is not a single digression unknown 
to the master, but a course of con- 
duct well known to the master, and 
which he must be considered to have 
thought beneficial to him, the exer- 
cise of which he entrusted to the 
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business.** 


[§§ 870-871 


not to establish an abandonment of his master’s 
The owner, however, will not be lable 
for his acts where he has stepped entirely aside 
from the scope of his employment.’® 

[§ 871] (d) Return to Scope of Employment. 
Notwithstanding the chauffeur may previously have 
deviated from the owner’s business, if at the time of 
the accident complained of he has resumed the 
owner’s business and is acting within the line and 
scope of his employment, the owner may be liable.*@ 
Although there is authority to the contrary,’ the 
mere fact that the chauffeur after having made an 
unauthorized use of his employer’s vehicle for pur- 
poses of his own is returning with it does not, ae- 


cording to the generally accepted rule, reinstate 


servant’s discretion’). 


75. Salmon vy. Neipp, (Mo. A.) 246 
SW 636. 
{a] For example, where a chauf- 


feur, after driving the owner and his 
family and delivering them to their 
hotel, was told that his duties for 
the day were over, and received in- 
structions to return the car to the 
garage, but instead of doing so drove 
the car to his own home for his din- 
ner, stopping on the way:for a mem- 
ber of the family, and while so doing 
collided withthe plaintiff, the chauf- 
feur’s actS were such deviation from 
the scope of his employment as to 
bar a recovery against the owner. 
noes v. Neipp, (Mo. A.) 246 SW 


76. Ala.— Edwards v. Earnest, 206 
Ala. 1, 89 S, 729, 22 ALR 1387. 

Conn.—Mastrilli v. Herz, 100 Conn. 
702, 124 A 835; Shea v. Hemming, 97 
Conn. 149, 115 A 686. 

Ga.=Palmer v. Heinzerling, 34 Ga. 
A. 544, 130 SE 5387. 

Ill.—Heelan v. Guggenheim, 210 
Ill. A. 1; Devine v. Ward Baking Co., 
188 Ill. A, 588. 

Iowa.—Orris v. Tolerton, etc., Co., 
201 Iowa 1344, 207 NW 365. 

Kan.—Dale vy. Armstrong, 107 Kan. 
101, -190.P 598. 

La.—Glass v. Wise, 155 La. 477, 99 
S 409; Cusimano v. A. S. Spiess Sales 
Co. Hl638. Wa. 551, 96. Si 118s 

Mass.—Cummings Vv. Republic 
Truck Co., 241 Mass, 292, 135 NE 134; 
Donahue v. Vorenberg, 227 Mass. 1, 
116 NE 246. 

Mo.—Slothower v. Clark, 191 Mo. 
Avr l05;) L7O CS W- 55. 


N. Y.—Schultze v. McGuire, 241 
Ne Y,, 460, 150 NE, 6163. Bryan ~v. 
une 208 App. Div. 389, 203 NYS 
63 


Pa.—Graham vy. Henderson, 254 Pa. 
137, 98 A 870. : 
45 wR. d. 


R. I.—Lagace y. Belisle, 
200, 121 A 395. 

Tex.—Pierce-Fordice Oil Assoc. vy. 
Brading, (Civ. A.) 212 SW 707. 

Utah.—Burton v. La Duke, 61 Utah 
VSoo ck Oe sO oe 

Wis.—Thomas v. Lockwood Oil Co., 
174 Wis, 486, 182 NW 841. 

[a] Tllustrations.—(1) A delivery 
truck driver, returning to his place 
of: employment by driving around a 
block unnecessarily merely in hope 
of seeing a lady friend, does not so 
depart from his employment as to 
exonerate the employer from. re- 
sponsibility for the death of a bicy- 
cle rider struck by the truck after 
it had returned to direct route to the 
place of employment. Thomas y. 
Lockwood Oil Co., 174 Wis. 486, 182 
NW 841. (2) Where a chauffeur di- 
rected to deliver a package makes a 
detour to accommodate a third per- 
son and thereafter an accident oc- 
curs, if the place where the accident 
occurred was a place where the em- 


him within the scope of his employment so as to 
render his employer hable for his acts,?® but he 
must have returned to the point of his departure 


ployee, confining his conduct strictly 
to the business of delivering a box 
at a certain place, might properly be, 
and if when at that place his move- 
ments were impelled by the purpose 
to deliver the package, the jury 
might say he was within the scope of 
his employment. Dale v. Armstrong, 
107 Khan. 101, 190 P 598. (3) Where 
an owner, after being driven to 
church by his chauffeur, directs the 
chauffeur to go to a building west 
from the church and get his son and 
then return to the church to take de- 
fendant home, but instead the chauf- 
feur goes east to collect a debt owing 
to him, and in returning the machine 
injures plaintiff, the owner cannot 
escape liability on the ground that 
the chauffeur was not within the 
scope of his employment. -Slothower 
v. Clark, 191 Mo. A. 105, 179 SW 55. 
__[b] Mingled purposes.—Where a 
jitney driver took friends to a neigh- 
boring town and while returning 
with them picked up passengers, he 
resumed his master’s service and the 
mere fact that he was still serving a 
purpose of his own will not relieve 
the master. Chaufty v. DeVries, 41 
Bae ae A 612, 
. ass v. Wise, 155 La. 

A, a. 477, 99 

[a] Reéntry to master’s business. 
—(1) Where a truck driver has gone 
without the scope of his employment 
and engaged on a mission of his own, 
to constitute a reéntry into the busi- 
ness of the master it is not neces- 
sary for him to have reached the 
zone of his employment or the terri- 
tory in which he was employed to 
work. Glass v. Wise, 155 La. 477, 
99 S 409. (2) But where defendant’s 
servant, employed to deliver gro- 
ceries, took defendant’s. delivery 
truck without defendant’s knowledge 
or consent to bring some meat for a 
friend of relative from a point two 
miles out of town, and on his return 
trip plaintiff was run over and in- 
jured, the servant had not reéntered 
the | master’s employment, he not 
having completed the delivery of the 
meat at the time the accident oc- 
curred. Glass v. Wise, supra. 

78. Ark.—Healey v. Cockrill, 133 
Ark. 327, 202 SW 229, LRA1918D 115, 

Cal.—Gousse v. Lowe, 41 Cal. A. 
i Galisyom besely 1 eaaras ay, 

Iowa.—Curry v. Bickley, 196 Iowa 
827, 195 NW 617. 

Ky.—Crady v. Greer, 83 Ky. 675, 
210 SW 167. 

Mich.—Brinkman v. Zuckerman, 
192 Mich. 624, 159 NW 316. 


Mo.—Anderson v. Nagel, 214 Mo. 
A, 134, 259 SW 858. 
Mont.—Susser  v. Delovage, 173 


Mont. 354, 2236 P 1082. 
N. H.—Danforth vy. Fisher, 75 N. H. 


111,71, As 538656 139;) AmSRis 60 ame 
LRANS 93. 
N. Y.—Riley v. Standard Oil Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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from his duties,”® or to a point where in the per- 
formance of his duties he is required to be;*® in 
other words, the relationship of master and servant 


is regarded as suspended during 


during which he employs the vehicle until he has 
Another view is 
that until the dominant purpose of the chauffeur 
becomes the performance of the master’s business, 
_there is no resumption of the relation of master and 
Although it may be the duty of the em- 
ployee to return the vehicle to the owner after he 
has made use of it for his own purposes without 
authority, the owner is not liable for his acts in 


~ returned it to its proper place.*t 


servant.®? 


231 N.Y... 301, 182 NE 97, 22 ALR 
1382; Graves v. Utica Candy Co., 209 
App. Div. 193, 204 NYS 682; Schoen- 
herr v. Hartfield, 172 App. Div. 294, 
158 NYS 388. 


* Okl.—Carder v. Martin, 120 Okl. 
1795) 250° P|! 906. 

Pa.—Solomon v. Commonwealth 
Trust Co.,° 256) as 55; 1L00=A 534; 


Graham v. Henderson, 254 Pa. 137, 
98 A 870. 

Tex.—Hill v. Staats, (Civ. A.) 189 
SW 85, 187 SW 1039. 

[a] Reason for rule.—‘‘He is no 
more engaged in the employer’s busi- 
ness, under such circumstances, in 
getting back to the place of employ- 
ment than he was in going away 
from it. He is serving his own pur- 
pose during all of such time. He 
lays aside his character of employee, 
and, without any right or authority 
so to do, takes his employer’s car for 
purposes wholly personal to himself. 
He does not resume, in any legal or 
proper sense, the service of his mas- 
ter merely when he turns to get back 
to his place of employment.” Curry 
v. Bickley, 196 Iowa 827, 831, 195 NW 


617. 

{b] Ilustrations.—(1) The re- 
turn of a chauffeur with an automo- 
bile from a pleasure trip to meet an 
engagement with the owner is not 
within the scope of his employment, 
and does not render the owner liable 
for injury from negligent driving. 
Brinkman y. Zuckerman, 192 Mich. 
624, 159 NW 316. (2) The owner of 
an automobile who ordered her 
chauffeur to bring the car around to 
the front for her was not liable for 
injuries to third persons in collision 
caused by the chauffeur’s negligence 
while returning from a store with 
the car where he had gone to get 
cigarettes for himself. Healey v. 
Cockrill, 133 Ark. 327, 202 SW 229, 
LRA1918D 115. (3) Where a chauf- 
feur, directed to make a certain trip 
and return, when nearly home goes 
in the opposite direction on his own 
account, and when returning, but 
while still farther from home than 
when he abandoned his master’s serv- 
ice, collides with another, he is still 
using the machine solely for pur- 
poses of his own, and is not acting 
for the master, so that the master is 
not liable. Crady v. Greer, 183 Ky. 
675, 210 SW 167. ~ 

79. Gousse v. Lowe, 41 Cal. A. 715, 
183 P 295; Orris v. Tolerton, etc., Co., 
201 Iowa 1344, 1351, 207 NW 3865; 
Anderson v. Nagel, 214 Mo. A. 134, 
259 SW 858. 

“The relationship of master and 
servant was restored when he re- 
turned to the point of departure or 
the zone of service as it was when 
he left it; for it remained his duty 
to take the truck thence to his home. 
When he returned to that point, or 
to a point that might be said to be 
within the zone of his employment 
on that occasion, and was engaged in 
taking the truck to his home, the de- 
fendant’s liability for his acts after- 
ward occurring in the conduct of the 
business was re-eStablished.” Orris 
v. Tolerton, etc., Co., supra, 

80. Gousse v. Lowe, 41 Cal. A. 715, 
183. P 295; Anderson v. Nagel, 214 
Mo, A. 134, 259 SW 858, 
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its return.®4 


the entire time 


81. Graham v. Henderson, 254 Pa. 
Lor, 2938 «ALS8i0; 

82. Schultze v. McGuire, 241 N. Y. 
460,, 150 NE 516; Fiocco v. Carver, 
234 N. ¥2 219, 223; 137 NE 309; Riley 
v. Standard Oil *Co.;' 231 N.Y. <301, 
304, 132 NE 97, 22 ALR 1382. 

“Location in time and space are 
circumstances that may guide the 
judgment, but will not be suffered to 
control it, divorced from other cir- 
cumstances that may characterize 
the intent of the transaction.” Fiocco 
v. Carver, supra. 

“No formula can be stated that 
will enable us to solve the problem 
whether at a particular moment a 
particular servant is engaged in his 
master’s business. We recognize 
that. the precise facts before the 
court will vary the result. We realize 
that differences of degree may pro- 
duce unlike effects. But whatever 
the facts, the answer depends upon a 
consideration of what the servant 
was doing, and why, when, where 
and how he was doing it. A servant 
may be ‘going on a frolic of his own, 
without being at all on his master’s 
business.’ He may be so distant 
from the proper scene of his labor, 
or he may have left his work for 
such a length of time as to evidence 
a relinquishment of his employment. 
Or the circumstances may have a 
more doubtful meaning. That the 
servant is where he would not be 
had he obeyed his master’s orders in 
itself is immaterial except as it may 
tend to show a permanent or a tem- 
porary abandonment of his master’s 
service. Should there be such a 
temporary abandonment the master 
again becomes liable for the seryv- 
ant’s acts when the latter once more 
begins to act in his business. Such 
a re-entry is not effected merely by 
the mental attitude of the servant. 
There must be that attitude coupled 
with a reasonable connection in time 
and space with the work in which 
he should be engaged. No hard and 
fast rule on the subject either of 
space or time can be applied. It can- 
not be said of a servant in charge of 
his master’s vehicle who temporarily 
abandons his line of travel for a pur- 
pose of his own that he again be- 
comes a servant only when he 
reaches a point on his route which 
he necessarily would have passed had 
he obeyed his orders, He may choose 
a different way back. Doubtless this 
circumstance may be considered in 
connection with the other facts in- 
volved. It is not controlling.” Riley 
v. Standard Oil Co., supra. 

[a] Tlustrations.—(1) Where a 
truck driver after having made de- 
livery of a load allowed a crowd of 
boys dressed in fantastic costumes 
to ride upon his truck while he took 
them for a tour of the neighborhood, 
he cannot be regarded as being en- 
gaged upon the business of his em- 
ployer by reason of the fact merely 
that, having made up his mind to 
return to the garage after a stop for 
his own purposes, he is starting the 
truck, at which time the accident 
occurs. Fiocco v. Carver, 234 N. Y. 
219, 137 NE 309. (2) Where upon 
his way home from a railroad sta- 
tion to which he,had taken his em- 


Permissive use.*° 
the chauffeur permission to use his motor vehicle 
for a specific purpose of the chauffeur’s with an 
express or implied direction to return it to a par- 
ticular place in order to continue his services to. 
the owner, the chauffeur, after he has accomplished 
his specifie purpose, is, according to-some authori- 
ties, engaged in the owner’s business and within 

| the scope of his employment while driving back with 
the vehicle;8* and the same rule has been applied 
where the chauffeur has permission to use the ve- 
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so doing,®* although the owner may have directed 


Where the owner has given 


ployer, the chauffeur turns aside into 
the: grounds of a yacht club a short 
distance from the road which he 
usually takes between the railroad 
station and the owner’s home, and 
the accident occurs when the chauf- 
feur is leaving the yacht club 
grounds and is but a Short distance 
from the direct road which it was 
his duty to take, the owner is liable 
for damages caused by the chauf- 
feur’s negligence if at the time he 
was taking the automobile back to 
the course which the ownér had di- 
rected him to take. Schultze v. Mc- 
Guire, 241 N. Y. 460, 150 NE 516. 
(3) Where a master ordered the 
driver of a motor truck to go from 
a mill to the freight yards, and, after 
the truck was loaded, the driver dis- 
covered some waste pieces of wood 
and took them to the house of his 
sister, a few blocks in the opposite 
direction, and then started to re- 
turn to the mill on a course which 
would take him past the entrance 
and on his way to the freight yards, 
the servant, having delivered the 
wood to his sister, must be deemed 
on the master’s business at some 
point in the return. Riley v. Stand- 
ard Oil Co., 231 N. Y. 301, 132 NE 97 
22 ALR 1382. ; 

[b] Resumption after stopping 
for meals.—(1) Where a truck chauf- 
feur was permitted by his master to 
drive to his own home for dinner, and 
soon after he started from his home, 
after dinner, to complete a delivery 
of goods loaded on the truck, the 
truck killed a boy, the master was 
liable, the chauffeur having resumed 
his master’s business, although the 
truck had not reached a point on the 
most direct route between the mas- 
ter’s store and the place of delivery 
of the goods. Bila v. Bloomingdale, 
184 App.) Divs165, ATION YS: 43495162) 
Where, while taking a doctor’s ear 
to the garage, the chauffeur stopped 
at his own home for dinner, after 
he had finished the meal and started 
for the garage, he completely re- 
sumed his service. Fisick v. Lorber, 
95) Mise. 574,,159 NYS. 722: 

83. Musachia v. Jones, 65 Cal. A. 
283, 223 P 1006; Cannon v, Goodyear 
Tire, etc., Co., 60 Utah 346, 208 P 519. 

[a] For example, where after fin- 
ishing his services for his employer 
for the day, the driver of a motor 
truck uses the truck for several 
hours for purposes of his own in 
moving furniture for himself, he is 
not, while returning the truck to the 
garage, acting for his employer, not- 
withstanding it is his duty to return 
the truck to the garage. Cannon y. 
Goodyear Tire, etc., Co., 60 Utah 346, 
208 P 519. 

84. Musachia v. Jones, 65 Cal. A. 
283, 223 P 1006. 


5 83 Servant as bailee see infra 
8S. Mastrilli_ v. Herz, 100 Conn. 


702, 124 A 835; Heelan v. Guggen- 
heim, 210 Ill. A. 1; Graham y. Hen- 
derson, 254 Pa, 137, 98 A 870. 

[a] MIlustration.—Where the own- 
er of an automobile after being 
driven to a hotel by his chauffeur 
lends his car to the chauffeur for 
the purpose of making a visit, and 
directs him to return to the hotel for 
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hicle for purposes of his own when not needed in 
Other authorities have re- 
fused to consider the mere fact that the chauf- 
feur is returning as establishing that he is again 


the owner’s business.** 


within the employer’s service.®® 


[§ 872] e. Acts of Independent Contractor.’° The 
owner of a motor vehicle is not, unless such labil- 
ity is imposed by statute®® or by his personal negl- 
gence,®! liable for an injury which is occasioned by 


the purpose of taking the owner 
home later in the evening, the chauf- 
feur ceases to be a licensee and the 
relation of master and servant is re- 
sumed when the visit -is accom- 
plished and the chauffeur starts on 
the return drive to the hotel. Graham 
v. Henderson, 254 Pa. 137, 98 A 870. 

87. Cummings v. Republic Truck 
Co., 241 Mass. 292, 185 NE 134. Com- 
pare Hannis v. Driver, 68 Pa. Super. 
548 (holding that, where the chauf- 
feur had general permission to use 
the car and had been given general 
instructions to return it to the own- 
er’s garage when through using i; 
the fact that the car was being re- 
turned to the garage at the time of 
the accident would not impose liabil- 
ity upon the owner). 

[a] Wlustration.— Where defend- 
ant’s chauffeur, after interviewing a 
prospective customer for his em- 
ployer, instead of returning the auto- 
mobile to his employer’s garage used 
the car, in aceordance with a priv- 
ilege customarily accorded him, to go 
to a dance, but, when a collision 
occurred, was on his way to the ga- 
rage by a route which would not 
have been improper in returning from 
the customer’s place, a finding that 
his deviation from his employer’s 
business had ended ‘and that he was 
in the line of his duty was warranted, 
and it could not have been ruled as 
matter of law that he had so aban- 
doned his duty as to have relin- 
quished his employment for the 
night, although he was accompanied 
by friends whose presence was not 
incidental to his employment at the 
time of the accident. Cummings v. 
Republic Truck Co., 241 Mass, 292, 
135 NE 184. 

88. Fletcher v. Meredith, 148 Md. 
580, 583, 129 A 795, 45 ALR 474; Van 
Cleave v. Walker, (Tex. Civ. A.) 210 
SW. 767. \ 

“The weight of authority, and the 
better reasoning, are to the effect 
that the bare fact of return toward 
the garage after a personal use by 
the employee does not alone consti- 
tute resumption of the employer’s 
service; that it may in some cCircum- 
stances, and in others it may not.” 
Fletcher v. Meredith, supra. 

{a] Tllustrations.—(1) Where a 
truck driver is given permission to 
use the truck for the purpose of at- 
tending a funeral after he has de- 
livered .a load of lumber en route, 
he is not, while returning from the 
funeral to the garage of his em- 
ployer, to be regarded as having re- 
sumed the employer’s services. 
Fletcher v. Meredith, 148 Md. 580, 
129 A 795, 45 ALR 474. (2) An au- 
tomobile dealer who allows a demon- 
strator to take, out a demonstration 
car for his own enjoyment will not 
be liable for an accident occurring to 
a third person while the demonstra- 
tor is returning the car to the ga- 
rage, for the fact that it is the dem- 
onstrator’s duty to return the car 
after such use will not make his acts 
in doing so acts within his employ- 
er’s service, but the return is but an 
incident to the use. Van Cleave v. 
Walker, (Tex. Civ. A.) 210 SW 767. 

89. Employer other than owner 
see infra § 902. ; t 

Liability for acts of employee 
using own car see infra § 900. 

90. See infra §§ 876-884. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, © - 
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plied.®% 


See supra § 834. 

92. Ala.—Freeman v. Southern L., 
etc., Ins. Co., 210 Ala. 459, 98 S 461. 

Cal.—Walton v. Donohue, 70 Cal. 
AL 3809, 233 P76: 

Ky.—Stamper v. Jesse, 199 Ky. 324, 
250 SW 1008. 

N. J.—Dunbaden v. 
Cream Co., 135 A 886. 

Or.—Houston v. Keats Co., 
85 (Or) 1255 1666 P S31. 

[a] Tllustration.—Where defend- 
ant delivers his automobile to a 
dealer, who agrees to make repairs 
thereon and to sell it for defendant 
on commission, the dealer is an inde- 
pendent contractor, since the means 
and method of doing the work are 
left solely to his discretion, and de- 
fendant is not liable for injuries 
caused by the negligence of the 
dealer in driving the automobile to 
his place of business. Stamper v. 
Jesse, 199 Ky. 324, 250 SW 1008. 

[b] A conditional vendee and 
lessee of a motor truck, who is un- 
der a contract of employment to haul 
coal for the lessor, who has no right 
to control and direct the manner in 
which the hauling should be done, is 
an independent contractor, for the 
negligence of whose servants the 
lessor is not liable. Luckie v. Dia- 
ae Coal Co., 41 Cal. A. 468, 183 P 
178. 
Liability of master for acts of in- 
dependent contractor in general see 
Master and Servant §§ 1517-1569. 

93. See Master and Servant §§ 
1518-1527. 

94. See cases infra this note; and 
notes 95-99. 

[a] Por example (1) one contract- 
ing to haul and deliver hay for pay 
by the load in the seller’s truck, and 
whose employment may be termi- 
nated if he does not perform the 
work satisfactorily or operate the 
truck properly, is a servant and not 
an independent contractor. King vy. 
Galloway, (Tex. Commn. A.) 284 SW 
942 [rev (Civ. A.) 272 SW 807]. (2) 
The fact that a delivery truck driver 
performs manual labor only indicates 
the status of employee and not inde- 
pendent contractor. King v. Gallo- 
way, Supra. (38) The fact that the 
principal business of a seller of a 
particular product is not the sale of 
such product which he agrees to 
deliver does not render the truck 
driver employed by him to deliver 
such product an independent con- 
tractor, where the seller for several 
years has hired such driver to haul 
such product, and part of the seller’s 
business is the sale and delivery of 
such product. King v. Galloway, 
supra. (4) C, a maker of ice cream, 
engaged G to drive its truck over a 
fixed route daily to sell. its product. 
G was paid a commission on each 
gallon of ice créam sold in lieu of 
a definite wage; it was held that the 
payment of this commission did not 
make G an “independent contractor.” 
Dunbaden v. Castles Ice Cream Co., 
(N. J.) 1385 A 886. 

{b] Duty to drive.—That a con- 
tract of employment of a motor truck 
lessee and his truck, for making de- 
liveries for the lessor, required that 
the lessee drive the truck, does not 
necessarily lead to the conclusion 
that he was a servant and not an 
independent contractor. Luckie v, 
Diamond Coal Co., 41 Cal. A. 468, 183 


Castles Ice 


Auto 
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one who is operating the vehicle, not as his’ agent 
or servant, but as an independent contractor,®? the 
ordinary tests as to whether the relation is that of. 
a servant or an independent contractor®* being ap- 
Thus, where a mechanic has possession of 
the ear for the purpose of repairing it free from. 
the direction or control of the owner, the latter is 
not lable for injuries caused by the mechanic’s 
negligent operation of the car,®> even though his 


Epa sic3 

[c] Operators of taxicabs.—The 
fact that taxicabs are operated by 
boys who are paid a certain per cent 
of their receipts, the gasoline and 
lights being furnished by the taxi- 
cab company, does not make such 
operators independent contractors so 
as to relieve the taxicab company 
from liability for injury to third per- 


sons caused by the negligence of such .« 


operators, King vy. Brenham Auto. 
Co., (Tex. Civ. A.) 145.SW. 278. 

{d] Seller instructing how to op- 
erate.—Hvidence held _ sufficient to 


support a finding that the person. 


from whom the automobile was pur- 
chased, in agreeing to accompany the 
machine and teach the buyer’s son 
how to run it, was not an independ- 
ent contractor, So as to relieve the 
buyer from liability for the injuries 
which resulted from the negligence 


of the son. MHiroux v. Baum, 137 
ee 197, 118 NW 5338, 19 LRANS 
[e] Conduct.—Whether a motor 


truck lessee employed by the lessor 
to haul coal is a servant or inde- 
pendent contractor, at the time of 
injury to a third person, must be de- 
termined not alone from the written 
contract of employment, but from 
the subsequent conduct of each, 
known to and acquiesced in by the 
other... Luckie v. Diamond Coal Co., 
41 Cal. A. 468, 183 P 178. 

95._ Ala.—Freeman vy. Southern L., 
etc., Ins. Co., 210 Ala. 459, 98 S 461, 

Cal.—Segler v. Callister, 167 Cal. 
377, 1389 P 819, 51 LRANS 772, 

Ga.—Wooley v. Doby, 19 Ga, A, 
797, 92 SE 295. 
rah a v. Bowman, 200 Ill. A. 

Ky.—Stamper v. Jesse, 199 Ky. 324, 
250 SW 1008. 

Mass.—Whalen v. Sheehan, 237 
Mass. 112, 129 NE 379. But see Chute 
v. Morey, 234 Mass. 387, 125 NE 574 
(repairman held temporarily servant 
of owner). 

N. Y.—McCloskey v. Nagel, 206 
App. Div. 467, 202 NYS 34; Thorn v. 
Clark, 188 App. Div. 411, 177 NYS 
201; Perry v. Fox, 93 Misc. 89, 156 
NYS. 369. 

Que.—Motor Union Ins, 
Sacks, 62 Que. Super, 14, 

[a] Taking car to garage.— Where 
the owner drives to a garage and 
there takes aboard the garage owner, 
who is to repair his car, who, at the 
owner’s request, goes to a country 
club, so that he might drive back 
the car for repairs after the owner 
disembarks, such car owner is not 
liable for injuries occasioned by the 
negligence of the garage owner in 
driving the car back to the garage. 
Eerhy v. Fox, 93 Mise. 89, 156 NYS 

[b] Returning car.—(1) The own- 
er is not liable for the repairman’s 
negligence while driving the car, 
whether at the time of the accident 
he is testing it or returning it to the 


Coil Me 


garage designated by the owner, 
Since the contract is not complete 
until delivery to the owner. McClos- 


key v. Nagel, 206 App. Div. 467, 202 
NYS 34. (2) Where the owner of an 
automobile sends it for repairs to a 
company that carries on the busi- 
ness,, and the company, after doing 


the work, sends out the machine in 


the care of one of its own chauffeurs, 


— 
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chauffeur was riding in it at the time of the acci- 
So also, the owner is not liable for the 
acts’ of a person in towing the owner’s disabled 
ear without any directions or control on his part,®” 
cr for the acts of one endeavoring to sell the vehicle 
for a commission and over whom the owner retains 
no control with respect to the manner in which he 
But contractual relations be- 
tween the owner and the driver thereof by which 


dent.?® 


may, do his work.®® 


the vehicle has been turned over to 


the owner is not liable for the conse- 
quences, and the fact that his own 
chauffeur was in the automobile at 
the time is immaterial. McCabe v. 
Allan, 39 Que. Super. 2 

[ec] Direction to test.—An owner, 
leaving -his automobile at a garage 
for repairs, is not liable for _negli- 
gence of the repairman while driving 
the ear for the double purpose of 
testing it and for pleasure, under the 
owner’s direction to “take car out,” 
the testing and use of the car being 
part of the repairman’s work as inde- 
pendent contractor, and not aS em- 
ployee of owner. Thorn v. Clark, 
188 App. Div. 411, 177 NYS 201. 

{d] Work done on owner’s prem- 
ises.— Where the owner of an auto- 
mobile contracted with an experl- 
enced mechanic to overhaul and re- 
pair it, agreeing to pay him at a 
certain rate for the time expended, 
and reserving no right to control or 
direct him as to the work, the me- 
chanie was an independent = con- 
tractor, although the work was done 
on the owner’s premises, and hence 
the owner was not liable for an in- 
jury to a third person caused by neg- 
ligence of the mechanic while testing 
the car. Woodcock v. Sartle, 84 Misc. 
488, 146 NYS 540. 

96. “Wooley v. Doby, 19 Ga. A. 797, 
92 SE 295; McCabe v. Allan, 39 Que. 
WE Os 
Walton v. Donohue, 70 Cal. A. 
309. 233 Pao. 

98. Goodrich v. Musgrave Fence, 
etc., Co., 154 Iowa 637, 135 NW_58; 
Potchasky v. Marshall, 211 App. Div. 
236, 207 NYS 562; Emery v. Mc- 
Combs, 167 NYS 474. But see Borah 
vy. Zoellner Motor Car Co., (Mo. A.) 
257 SW 145 (holding that an auto- 
mobile salesman, paid entirely by 
commission, who acts upon his own 
resources in effecting sales, although 
permitted to use his employer’s cars, 
is an agent of the employer while 
going to the home of a prospective 
buyer in one of the employer’s cars, 
for whose negligence the employer 
is liable). 

[a] Mlustrations.—(1) A_ person 
in possession of an automobile under 
agreement to sell it for the owner 
for a commission of the amount re- 
ceived over a Specified price, with no 
other compensation or allowance for 
expenses, is an independent con- 
tractor, and the owner is not liable 
for his collision with another auto- 
mobile. Potchasky v. Marshall, 211 
App. Div. 236, 207 NYS 562. (2) One 
who negotiated with defendant to 
sell automobiles on commission, and 
who, after being sent by defendant 
with a car. to try to effect a sale, 
kept the car several days, and while 
driving with a party for pleasure, 
but with hope of securing one of the 
party as a purchaser, injured plain- 
tiff, did not act as the servant of 
defendant, so as to make defendant 


liable. Goodrich v. Musgrave Fence, 
etc., Co., 154 Iowa 637, 135 NW_ 58. 
[b] A person in possession of an 


automobile tnder an agreement to 
purchase, not subject to the seller’s 
directions as to the use of the car, 
is not the seller’s servant, although 
there is an agreement that he is to 
have a commission on sales made by 
him. Goodrich v. Musgrave Fence, 
etc., Co., 154 Iowa 637, 185 NW 58. 
[c] Proof of relation.—Where a 
salesman was employed by dealer to 
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him to sell could | control over the 
sell automobiles on commission under 
a written contract which obligated 
dealer. to furnish him gasoline and 
supplies, but not a car, the written 
contract as between a person injured 
by salesman’s negligence and the 
dealer was not conclusive as to the 
relation existing between the dealer 
and salesman. Dare v. Boss, 111 Or. 
190, 224 P 646. 

[d] Retention of control.—The 
fact that it is an automobile sales- 
man’s duty, in addition to selling 
cars, to demonstrate them to pros- 
pective buyers, and that the use of 
cars for such purposes is limited to 
fixed hours each day, supports an in- 
ference that a salesman during work- 
ing hours is subject to the direction 
and control of the automobile dealer, 
and is an employee of such dealer, 
and not an independent contractor. 
Curran v. Harle C. Anthony, Inc., 
(@al. (Av) 24% 2PV23.6. 

99. Houston v. Keats Auto Co., 85 
Or. 125,166 P 532. 

1. See infra §§ 876-884. 

2. Personal negligence of owner 
generally see supra’ § 834. 

3. Intrusting vehicle to incompe- 
tent driver see supra § 836. 

4 Ala.—Beville v. Taylor, 202 Ala. 
805, 80 S 370; Armstrong v. Sellers, 
182 Ala. 582, 62 S 28; Venturini v. 
Carlin, 17 Ala. A. 478, 86 S 156. 

Cal.—Fahey v. Madden, 56 Cal. A. 
593, 206 P 128; Brown v. Chevrolet 
Motor Co., 39 Cal. A. 738, 179 P 697. 

Colo.—Otoupalik v. Phelps, 73 Colo. 
433, 216 P 541. . 

Conn.—Wolf v. Sulik, 93 Conn. 431, 
106 A 443, 4 ALR 356. 

Ga.—Fielder v. Davison, 139 Ga. 
509, 77 SE 618; Lewis v. Amorous, 3 
Ga. A. 50, 59 SE 338. 

Ill.—Rockford v. Nolan, 316 Ill. 60, 
146 NE 564; Reinick v. Smetana, 205 
Til, A. 321. ‘ 

Ind.—Fisher vy. Fletcher, 191. Ind. 
529, 138 NE 834, 22 ALR 1392 [aff 
(A.) 131 NE 24]. 

Iowa.—Neubrand v. Kraft, 169 Iowa 
444, 151 NW 455, LRA1915D 691. 

Kan.—Stafford v. Noble, 105 Kan. 
219, 182 P 650; Halverson v. Blosser, 
101 Kan. 683, 168 P 863, LRA1918B 
498. 

Ky.—Saunders Drive-It-Yourself 
Co. v. Walker, 215 Ky. 267, 284 SW 
1088; Doss _v. Monticello Electric 
Light, ete., Co., 193 Ky. 499, 236 SW 
1046. 

La.—Atkins v. Points, 148 La. 958, 
88 S 231; Marullo v. St. Pasteur, 144 
La. 926, 81 S 403. 

Me.—Flaherty v. Helfont, 123 Me. 
134, 122 A 180. 

Md.—Pollock v. Watts, 142 Md. 403, 

v. 


121 A 238. 

Mass.—Phillips 231 
Mass. 250, 120 NE 691. 

Mich.—Hartley v. Miller, 165 Mich. 
115, 130 NW 38386, 338 LRANS 81. 

Mo.—Drake v. Rowan, 216 Mo. A. 
6638, 272 SW 101; Allen v. Coglizer, 
(A.) 208 SW 102. 

N. J.—Doran v. Thomsen, 74 N. J. 
L, 445, 66 A 897 [rev on other 
grounds 76 N. J. lL. 754, 71 A 296, 1381 
AmSR 677, 19 LRANS 335]. 

N. Y.—Van Blaricom v. Dodgson, 
220 N. Y. 111, 115 NE 448, LRA1917F 
363; Doersam v. Isenburg, 205 App. 
Div. 447, 199 NYS 569; Brooks v. 
McNutt Auto Delivery Co., 126 Misc. 
730, 214 NYS 562; James Butler, Inc. 
v. Jackson, 126 Misc. 568, 214 NYS 
23; Feitelberg v. Matuson, 124 Misc. 
595, 208 NYS 786; Limbacher v. Fan- 


Gookin, 
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not relieve the owner from liability if the driver was 
in fact under his control and engaged in the trans- 
action of his business.®? 

[§ 873] f. Acts of Bailee. Except as liability may 
be imposed by statute’ or the owner may have been 
guilty of personal. negligence,? as where he has 
knowingly intrusted his vehicle to an incompetent 
driver,* the owner is not liable for the negligence 
of a hirer or borrower to whom he has relinquished 


vehicle,* and who is using it ex- 


non, 102 Misc. 703, 169 NYS 490; 
Diamond vy. Sternberg Motor Truck 
Co., 87 Misc. 305, 149 NYS 1060; 
Blatley v. Dore, 207 NYS 366 [aff 240 
N. Y. 634 mem, 148 NE 736 memy. 

N. C.—Reich vy. Cone,'180 N. C. 267, 
104 SE 530. 

Pa.—Scheel v. Shaw, 252 Pa. 451, 
97 A 685; United Motor Finance Co. 
v. Quaker City Cab Co., 82 Pa, Super. 
272; Hannis v. Driver, 68 Pa. Super. 
548; Overland Motor Co. v. Goodman, 
62 Pa. Super. 622; Scheel v. Shaw, 60 
acsy ha 73 [aff 252 Pa. 451, 97 A 
Tenn.—Keller v. Federal Bob Bran- 
non Truck Co., 151 Tenn. 427, 269 Sw 
Mew Naik v. Simmons, 7 Tenn. Civ. 

Utah.—New York Plate Glass Ins. 
Co. v, Martines, 55 Utah 292, 184 Pp 
819; McFarlane v. Winters, 47 Utah 
598, 155 P 437, LRA1916D 618, 

Va.—Green v. Smith,- 131 SE 846 
44 ALR 1175. , 

Wash.—Jones v. Harris, 122 Wash. 
69, 210 P 22; Olsen v. Veness, 105 
Wash. 599, 178 P 822: Maskell v. 
Pe a ese 363, 157 P 872: 

ng.—Boyle v. J. B. Ferguson, % 
[1911922) Ir; 489; is is 

Alta.—Lane v. Crandall, 5 Alta. L. 
42, 10 DomLR 763, 23 WestLR 869, 4 
WestWkly 165 [dism app 5 DomLR 
580, 21 WestLR 793, 2 WestWkly 675]. 

Que.—Marcus v. Browman, 27 Rev 
LegNS 256, 61 DomLR 461. 

“Where the owner or person in pos- 
session of an automobile merely per- 
mits another to use it, the latter does 
not thereby become the agent or serv- 
ant of the former so as to charge the 
one with the other’s negligence.” 
pata v. Amorous, 3 Ga. A. 50, 59 SE 

“Where the owner of a car lends or 
hires it to another and it is wholly 
under the use, direction and control 
of the borrower or hirer, the relation 
of bailor and bailee is created and 
the bailor is not responsible for the 
negligent use of the car.” WHannis vy. 
Driver, 68 Pa. Super. 548, 551. ; 

[a] Mlustration.—Where bailor of 
tents used by bailee for eating stand 
purposes during county fair per- 
mitted bailee to borrow his automo- 
bile to go after Supplies for stand, 
bailor was not liable -for injuries 
caused by bailee’s negligent use of 
automobile. Allen v. Coglizer, (Mo. 
A.) 208 SW 102. 

[b] Presence of member of fam- 
ily.—The owner of an _ automobile 
who habitually consented to the use 
of the same by his wife is not, in 
the absence of a statute, liable to one 
run down by the machine while it 
was being driven by a third person, 
who was customarily permitted to 
use the car when not otherwise in 
use, and who was at the time riding 
with the owner’s wife, it not appear- 
ing that the owner was aware of the 
particular use of the machine in ques- 
tion. Armstrong v. Sellers, 182 Ala. 
582, 62 S 28. 

{c] An owner who loans his auto- 
mobile to his guests for’ their own 
pleasure or business or permits them 
to use it for a purpose in which he 
has no interest cannot be held liable 
for any injury resulting from care- 
lessness in its operation. Campbell 
v. Arnold, 219 Mass. 160, 106 NE 599. 

{d] Hire and purchase.—The 
owner of an automobile delivered it 
to a person not under his control or 
direction, under an agreement that 
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clusively for his own purposes.® 


of the vehicle.” 


prise.® 
Servant as borrower or hirer. 


he was to use it for hire and pay 
the owner the purchase price out of 
the money derived from its use. It 
was held that the owner was not 
liable for an accident caused by the 
person’s negligence in operating the 
automobile. Braverman vy. Hart, 105 
NYS 107. 

fe] Prospective purchaser.— (1) 
The ownér of a motor vehicle is not 
responsible for injuries to a third 
person caused by the negligence of a 
prospective purchaser who has con- 
trol of the car for a few days for 
trial, or by the act of a driver pro- 
cured by the prospective purchaser 
for the purpose of testing the auto- 
mobile, where the owner retains no 
control over the automobile or its 
driver during the period on which it 
is on trial, Flaherty v. Helfont, 123 
Me. 134, 122 A180. (2) The owner of 
an automobile is not liable for the 
negligence of a prospective purchaser 
or sales agent while driving the car 
for demonstration. Emery Vs 
McCombs, 167 NYS 474. 

{[f] Use under dealer’s license.— 
Automobile dealer is not estopped 
from denying that automobile negli- 
gently driven by borrower was being 
used in its business by reason of 
having obtained a manufacturer’s or 
dealer’s license under Motor Vehicle 
Act § 9, by signing application pro- 
viding for cancellation upon violation 
of provisions thereof, in view of § 32, 
such statute not making driver of li- 
censed automobile the owner’s repre- 
sentative, and not prohibiting use of 
registered machine by borrower or 
making owner liable for borrower’s 
negligence. Brown v. Chevrolet Mo- 
tor, Co., 39. Cals A. °738;,179) P 697. 

{g] An owner who rents motor 
cars to chauffeurs who pay him a 
stipulated sum per day, but use the 
cars for their own purposes, is not 
responsible for injuries to a third 
pérson because of the negligence of a 
chauffeur, for no relation of master 
and servant bringing into operation 
the doctrine of respondeat superior 
exists. Atkins v. Points, 148 La. 958, 
88 S 231. ¢ 

[h] A corporate owner of an au- 
tomobile is not liable for the com- 
mon-law negligence of a person to 
whom it is loaned for his personal 
pleasure, Keller v. Federal Bob 
Brannon Truck Co., 151 Tenn. 427, 269 
Sw 914. 

Liability of garage keeper see Liv- 
ery-Stable and Garage Keepers § 71. 

5. Arkin v. Page, 287 Ill. 420, 123 
NE 30, 5 ALR 216; Wolcott v. Fel- 
lows, .(N. H.) 131 A 352; Doran v. 
Thomsen, 74 N, J. L. 445, 66 A 897 
[rev on other grounds 76 N. J. L. 
Woes pA 296.) 13t PAmSR h6i7%s ho 
LRANS 335]; Van Blaricom y. Dodg- 
son, 220 N. Y. 111, 115 NE 443, LRA 
1917F 363; Clawson v. Pierce-Arrow 
Motor Car Co., 182 App. Div. 172, 170 
NYS 310 [rev on other grounds 231 
N. Y. 273,-131 NE 914]; Fischer v. 
International R. Co., 112 Misc. 212, 
182 NYS, 313. ' 

“The owner of an automobile who 
merely permits another to use it for 
his own purposes is not liable for the 
negligence of the borrower in the 
use of the machine.” Arkin v. Page, 
287 Ill. 420, 422,123 NE 30, 5 ALR 


So where the owner 
rents an automobile to be operated by the employees 
of the hirer over whom the owner has no control, 
he is not lable for the negligence of such em- 
ployee,® and a like rule applies in the case of a loan 
To impose liability upon the owner 
for the acts of the hirer or borrower, he must have 
been acting as the agent or servant of the owner,? 
or they must have been engaged in a common enter- 


The owner is not 
liable even where the car is loaned to an employee 
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for his own purposes.'° So a chauffeur, who, as part 
of his wages or compensation, is permitted to use 
his employer’s automobile for his own pleasure at 
times when not engaged in his regular duties, is a 
hirer of the automobile and therefore a bailee for 
whose negligence the employer as bailor is not liable 
to third persons.4 

[§ 874] g. Acts of Partner or Coowner.!2 Where 
two persons jointly own and use a motor vehicle, 


they are both lable for injuries caused by negli- 


216. 

[a] One driving the owner’s car, 
to sell as his own affair, is a bailee, 
for whose negligence the owner is not 


liable, Wolcott v. Fellows, (N. H.) 
Pei As one 
6. Rhodes v. Bonde, 152 Minn. 413, 


188 NW 1002; Hornstein v. Southern 
Boulevard R. Co., 79 Misc. 34, 138 
NYS 1080. : 

Hire or loan of vehicle and driver 
see supra § 859. 


ee Parsons v. Wisner, 113 NYS 
8. Fahey v. Madden, 56 Cal. A. 


593, 206 P 128; Otoupalik v. Phelps, 
73 Colo. 433, 216 P 541; Pollock v. 
Watts, 142 Md. 408, 121 A 238, 

[a] Permissive use of another’s 
automobile does not constitute an 
agency. Pollock v. Watts, 142 Md. 
403, 121 A 238. 

Use by member of family see supra 
§§ 837-854. 

9. Carpenter v. Campbell Auto. 
Co., 159 Iowa 52,°140 NW 225. 

[a] For example, where the bor- 
rower of a car informs the owner 
that it is not working properly and 
invites him to ride for the purpose of 
testing it, and the owner does so, 
the borrower is therefore engaged in 
and about the owner’s business, or at 
least they are engaged in a common 
enterprise in ascertaining the trouble 
with the car, so as to make the owner 
liable for its negligent operation by 
the borrower. Carpenter v. Campbell 
Auto. Co., 159 Iowa 52, 140 NW 225. 

10. Cal.—Hall v. Puente Oil Co., 
47. Cala AM U6 1I2 19 diePs 3.9: 

Iowa.—Olson vy. Ames Taxicab Co., 
192 NW 143. 

Mass.—Marsal v. Hickey, 225 Mass. 
170, 114 NE 301. 

Mo.—Calhoon v. D. C. & E. Mining 
Co., 202 Mo. A. 564, 209 SW 318. 

N. Y.—Bogorad v. Dix, 176 App. 
Div. 774, 162 NYS 992 [rev 159 NYS 
46]. 

Sa aah canoe ai v. Driver, 68 Pa. Super, 

Wash.—Ludberg v. Barghoorn, 73 
Wash. 476, 181 P 1165. 

[a] Duration of bailment.—(1) 
Where the owner of a car permits his 
chauffeur to use it, and the chauffeur 
uses it for his own purpose, the re- 
lation of master and servant is super- 
seded by a bailment, and this rela- 
tion continues until the car is re- 
turned to its place of lodgment, or 
until the chauffeur is again acting 
under the master’s specific direction 
and control. Hannis v. Driver, 68 
Pa. Super. 548. (2) Where a com- 
pany loans its automobile to its em- 
ployees to attend a picnic, the fact 
that the driver of the car is ordered 
by defendant’s superintendent to take 
two men to their homes afterward is 
not such a resumption of control by 
defendant as to make it liable for an 
injury sustained by plaintiff upon the 
return trip. Stenzler yv. Standard 
Gas Light Co., 179 App. Div. 774, 167 
NYS 282 [aff 226 N. Y. 681 mem, 123 
NE 891 mem). 

[b] Going to meals.—Where a 
contract of employment does not re- 
quire the master to furnish the em- 
ployee transportation to and from 
his meals, and it is mere accommoda- 
tion to lend him an automobile to go 


gence in its operation for one of the purposes for 
which it is jointly owned,'* whether or not they are 


to and from his meals while his own 
car is out of order, the master is not 
liable for his negligence in use of au- 
tomobile on highway while going for 
a meal. Calhoon y. D, C. & B. Mining 
Co., 202 Mo. A. 564, 209 SW 318. 

{[c] Loan by owner’s wife.—The 
owner of a motor vehicle is not liable 
for an injury occasioned by the neg- 
ligence of his employee in driving it 
where it has been loaned to the em- 
ployee by the owner’s wife for use 
upon an errand of his own and with- 
out any reference to any business of 
the owner. Ludberg v. Barghoorn, 73 
Wash. 476, 131 P 1165. 

[d] Use of taxicab.—In an action 
against a taxicab company for in- 
juries received through the negli- 
gent operation of one of its cars, de- 
fendant is not liable if at the time 
of the accident the driver was not 
acting as its servant or employee, but 
the time was outside his working 
hours and he had hired the car for 
his own purposes, in accordance with 
a practice of the company to rent its 
cars in such manner. Olson v. Ames 
Taxicab Co., (lowa) 192 NW 143 (the 
question as to the ordinary hours of 
the driver’s employment is not of 
particular importance, the material 
question being whether at the time 
of the collision he was driving the 
car aS a servant, agent, or employee 
of defendant, or was a mere bailee 
using the car for his own business), 

Permissive use of vehicle by serv- 
ant for his own purposes generally 
see supra § 867, 

11. Fisher v. Fletcher, 191 Ind. 
529, 133 NE 834, 22 ALR 1392 [aff 
(A.) 181 NE 24]; Groetz v. Day, (N. 
Eel Sie Ae soa. 

12. pia aDity oF partner for act of 
copartner ow g and driving vehicle 
see infra § 890. 

13. Mich.—Houseman v. Karicofe, 
201 Mich. 420, 167 NW 964. 

N. Y.—Seiden v. Reimer, 190 App. 
Div. 718, 180 NYS 345 [aff 232 N. Y 
593 mem, 134 NE 585 mem]. 

_ R. I.—Lucey v. Hope, ete., Engrav- 
ing, etc., Co., 45 R. 1. 103),120 A 62) 

S. D.—Van Horn v. Simpson, 35 
S. D. 640, 153 NW 883. 

Tenn.—Goodman_ vy. Wilson, 129 
aaa 464, 166 SW 752, 51 LRANS 

Que.—Poplis_v. Chaput, 53 Que. 
Super. 440, 40 DomLR 667. 

[a] Where a father and son own 
a machine, in which they are riding 
for pleasure, they are both liable for 
the negligent operation of the ma- 
chine by the son. Seiden vy. Reimer, 
190 App. Div. 718, 180 NYS 345 [aff 
232 N. Y. 598 mem, 134 NE 585 mem]. 
_ [b] Where a brother and sister 
jointly own an automobile, each pay- 
ing one half of all expenses, includ- 
ing the wages of the chauffeur jointly 
employed, and with an equal right 
to the use of the machine, with the 
exception that the brother had a 
preference in being taken to and from 
work, the sister is liable for injuries 
sustained in a collision with a buggy 
while the chauffeur, alone in the ma- 
chine, was racing with another ma- 
chine on his way to take the brother 
home from work. Goodman vy. Wil- 
son, 129 Tenn. 464, 166 SW 752, 51 
LRANS 1116. : : 
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both using it at the time,!* and even where neither 
one of them is riding therein.‘> If, however, the 
different owners may use the vehicle for distinct 
and separate purposes, at different times, that owner 
alone is liable who is operating it, or for whom it 
is being operated, at the time of the accident, 
and not a coowner who is not present participating 
in its use at the time and who has no interest in 
such use.1? 

A partnership is liable for injuries caused by 
the negligence in the operation of a motor vehicle 
in the course of partnership business,!® but neither 
the firm nor another partner is liable where the vehi- 
cle is used by a partner outside such business,!® 
even though it is so used with the other partner’s 
consent ;*° the negligent partner alone is hable under 
such conditions.?+ 

[§ 875] h. Municipal Corporation or Other Gov- 
ernmental Agency as Owner. Under the general 
rules governing the liability of a municipal corpo- 
ration in tort,?? a municipal corporation will not be 
held lable for the negligent operation of a motor 
vehicle owned or controlled by it while such vehicle 
is being used in the performance of a governmental 
function,”* but it will be hable where it is being 
operated by the municipal corporation in a private 
or proprietary capacity,?* as where it is being re- 
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ant or agent, and 
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paired and tested by the city in its private capacity 
as a garage owner and automobile repairer.?® Not- 
withstanding a city vehicle is being driven in the 
performance of a governmental act, if the negli- 
gence of the city with regard to the condition of its 
streets is a concurring proximate cause of the in- 
jury, the city may be lable,?* but since the police 
supervision of traffic upon the public streets is a 
governmental function, the city is not lable to one 
whose view of an approaching city vehicle is ob- 
structed by vehicles parked on the street near the 
place of the injury,”? or who because of nonenforee- 
ment of a parking ordinance was unable to find a 
parking space along the curb.?8 

Fire apparatus. While it has been held that 
whether or not the maintenance of a fire department 
is to be regarded as a governmental function,?® 
a city may be lable for injuries occasioned by the 
grossly negligent manner in which vehicles forming 
a part of the fire equipment are driven upon its 
streets,°° a municipal corporation in maintaining 
and operating a fire department is ordinarily to be 
regarded as in the exercise of a governmental func- 
tion,®+ and as such not lable for the negligence of 
its employees in operating motor fire apparatus in 
the performance of duties coming within the scope 
of such department,°? as in answering a fire alarm** 


defendant is not [a] Reason for rule.—‘“Such neg- 


14. Rose v. Cartier, 45 R. I. 150, 
120 A 581; Goodman v. Wilson, 129 
Tenn. 464, 166 SW 752, 51 LRANS 
1116. ‘ 

15. Goodman v. Wilson, supra. 

16. Shriear Vv. Feigelson, 248 
Mass. 432, 143 NE 307. | 

17. Kan.—Knight v. Cossitt, 102 


Kan. 764, 172 P 533. 
Md.—Baitary v. Smith, 140 Md. 437, 
116 A 651. 


Mass.—Shriear v. Feigelson, 248 
Mass, 432, 143 NE 307. 
Mich.—Mittelstadt v. Kelly, 202 


Mich. 524, 168 NW 501. 

N. Y.—Towers -v. Errington, 78 
Misc. 297, 188 NYS 119. ‘ 

Wash.—Hamilton  v. Vioue, 90 
Wash. 618, 156 P 858, LRA1916E 1300. 

[a] Family car.—Although a car 
has been purchased by a mother for 
the family use of herself. and three 
children, and they divide the cost of 
upkeep among them, the mother is 
not liable upon a theory of joint own- 
ership where there is nothing to 
show that the vehicle was being used 
in a joint enterprise at the time of 
the accident which occurred while the 
vehicle was being driven by one of 
the daughters, no other member of 
the family being present, Baitary v. 
Smith, 140 Md. 437, 116 A 651. But 
see Mooney v. Gilreath, 124 S. C. 1, 
6, 117 SE 186 (“Conceding that the 
car was jointly owned by father and 
son, if the use for Harry’s conven- 
ience and pleasure was a part of the 
common purpose and joint business 
for which the car was acquired, 
owned and kept, it would seem, al- 
though it is not necessary so to de- 
cide, that liability under the prin- 
ciples of partnership agency, might 
as legitimately be imputed to the 
defendant as such liability as sole 
owner under the law of master and 
servant’). 

{b] Mllustrations. — (1) Where 
parties own an automobile, and on 
alternate Sundays it is used in turn 
by them in their separate affairs, the 
partner who is not entitled to its use 
on a certain Sunday is not liable for 
injuries caused by its operation on 
such Sunday by the other partner. 
Shriear v. Feigelson, 248 Mass, 432, 
143 NE 307. (2) Where an automo- 
bile, owned jointly by defendant and 
his wife, if taken by the wife for a 
pleasure, trip, and operated by her 
son, and defendant neither directs 
the trip, takes part in it, nor selects 
the driver, the driver is not his serv- 


liable for his negligent operation of 
the machine. Towers v. Errington, 
78 Misc. 297, 138 NYS 119. 

18. Hall v. Young, 189 Iowa 236, 
177 NW 694; Teague v. Martin, 228 
Mass. 458, 117 NE 844; Kiffer v. 
Bienstock, 128 Misc, 451, 218 NYS 
526; Zondler v. Foster Mfg., ete., Co., 
277 Pa. 98, 120 A 705; Treon v. Ship- 
man, 275 Pa 246, 119 A 74, 

19. Hall v.-Young, 189 Iowa 236, 
177 NW 694; Rapier v. Troxclair, 1 
La. A. 763; Teague v. Martin, 228 
Mass. 458, 117 NE 844. 

20. Teague v. Martin, supra. 

21. Rapier v. Troxclair, 1 La. A. 
763; Lafontaine v. Christin, (Que.) 
25 RevLegNS 110. 


22. See Municipal Corporations §§ 
1701-1729. 
23. Bertiz vy. Los Angeles, 74 Cal. 


A, 792, 241 P 921; Bradley v. Oska- 
loosa, 193 Iowa 1072, 188 NW 896. 

Liability of municipality for torts 

repenernyd see Municipal Corporations 
‘I 

24. Bertiz v. Los Angeles, 74 Cal. 
A, 792, 241 P 921; Bradley v. Oska- 
loosa, 193 Iowa 1072, 188 NW 896; 
Jones v. Sioux City, 185 Iowa 1178, 
170 NW 445, 10 ALR 474; Opocensky 
v. South Omaha, 101 Nebr. 336, 163 
NW 325, LRA1917E 1170 [dist Gil- 
lespie v. Lincoln, 35 Nebr. 34, 52 NW 
811, 16 LRA 349]; O’Reilly v. New 
York, 205 App. Div. 888, 198 NYS 76 
{aff 236 N. Y. 614 mem, 142 NE 306 
mem]. : 

25. Bertiz v. Los Angeles, 74 Cal. 
Avi(92, 244 -Pre2t. 

[a] Thus, where a city in main- 
taining a garage for the repair of 
city automobiles acts in a proprietory 
capacity, it is liable for the negli- 
gence of a mechanic of such garage 
in causing injuries to another, while 
driving such automobile for the pur- 
pose of testing it. Bertiz v. Los 
Angeles, 74 Cal. A. 792, 241 P 921. 

26. Jones v. Sioux City, 185 Iowa 
1178, 170 NW 445, 10 ALR 474, 

{a] Sprinkling streets.—A _ city 
cannot be held liable for damage re- 
sulting from a collision between an 
automobile and a fire truck answering 
a fire alarm because of having sprin- 
kled the street over which the fire 
apparatus was negligently driven. 
White v. Casper, (Wyo.) 249 P 562. 

27. Bradley v. Oskaloosa, 193 Iowa 
1072, 188 NW 896. 5 

28. White v. Casper, (Wyo.) 249 
P 562. 


ligence, if any, was merely a condi- 
tion and not the proximate cause of 
the injury. The efficient cause was 
the alleged negligent driving of the 
fire apparatus along Center street, 
and brought about the accident and 
was the proximate cause thereof, ... 
Further, it is the general rule that, 
except in cases, perhaps, where a 
nuisance is created, which is not true 
in this case, a municipality is not 
liable for the nonenforcement of its 
ordinances.” White v. Casper, (Wyo.) 
249 P 562, 564. 

[b] TIllustration—A city cannot 
be held liable for damage resulting 
from a collision between an automo- 
bile and a fire truck answering a fire 
alarm because of nonenforcement of 
a parking ordinance by reason of 
which the driver of the automobile 
was unable to find a parking space 
along the curb at the time of the col- 
islon: White v. Casper, (Wyo.) 249 
P 5 

29. Maxwell v. Miami, 87 Fla. 107, 
114, 100 S 147, 33 ALR 682. 

30. Maxwell v. Miami, supra. 

“Reckless driving of fire trucks on 
the streets of a city is.manifestly 
not essential to efficiency in fire fight- 
ing, and such conduct needlessly and 
unreasonably and consequently un- 
lawfully impairs the private rights of 
those who are lawfully upon the 
streets with their property. Such 
conduct renders the streets unsafe, 
and when permitted by the city, lia- 
bility of the city may arise there- 
from if persons and property law- 
fully on the street are injured in 
consequence thereof.” Maxwell v. 
Miami, supra. 

31. See Municipal Corporations §§ 


1746, 1748. 
82. Bradley v. Oskaloosa, 193 Iowa 
1072, 188 NW 896; Rollow v. Ogden 


City, 66 Utah 475, 243 P 791; White 
v. Casper, (Wyo.) 249 P 562. 

[a] Reason for rule.—‘“‘We are 
clearly of the opinion that, in view 
of the overwhelming weight of au- 
thority, the defendant in operating 
and maintaining its fire department 
discharges governmental functions, 
and hence the doctrine of respondeat 
superior has no application.” Rollow 
Vv. nen City, 66 Utah 475, 4838, 243 
P 5 

33. Florio v. Jersey City, 101 N. 
J. L. 585, 129 A 470, 40 ALR 1353; 
Rollow v. Ogden City, 66 Utah 475, 
243 P 79%. 
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or returning therefrom.*4 On the other hand, a city 
has been held liable where apparatus used in con- 
nection with the fire department is being negligently 
driven at a high and dangerous rate of speed merely 
for the purpose of testing it.°° 

Police vehicles. A municipal corporation is not, 
in the absence of statute, liable for injuries caused 
by the negligent act of a policeman while driving 
an automobile belonging to it, and while engaged 
in the performance of a governmental duty.*®° How- 
ever, in order that a municipal corporation may 
escape liability upon the ground that the vehicle 
causing the accident complained of was being used 
for police purposes, the negligence complained of 
must bear some just and true relationship to the 
enforcement of the law.*7 It cannot be held, for 
example, that a city is acting in its governmental 
capacity in using a police ear to carry policemen 
to their beats,®8 particularly ‘at a high rate of 
speed.*® On the other hand, where a police vehicle 
is being driven rapidly to protect the lives or prop- 
erty of citizens*® or to quiet a riot,*+ it may be said 
that its speed bears a true relationship to the en- 
forcement of the law.*? 

Streets and highways departments. A municipal 
corporation** or county** cannot, in the absence of 
statute, be held liable for injuries resulting from 
negligence in the operation of a motor vehicle owned 


by it where such vehicle is engaged in governmental 

34. Bradley v. Oskaloosa, 193 Iowa 39. 
1072, 188 NW 896. Contra Fowler v. 
Cleveland, 100 Oh. St. 158, 126 NB 
72, 9 ALR 181 f[overr Aldrich v. 
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Jones v. Sioux City, supra. 
“It could not reasonably be said 
that it is necessary for policemen to 
be hauled to their beats at the rate 
of 45 miles an hour 


aa. 


[§§ 875-876. 


work in connection with the maintenance of its 
streets or highways, as where it is engaged in the 
hauling of gravel for repair work.*®° A motor truck 
driver for a city street cleaning department, who 
has been ordered to take the truck to the garage, 
but who departs from the direct route to give a fel- 
low employee a ride, is not acting within the scope 
of his employment, and the city is not liable for 
an accident occurring while he is returning.*® 

A school board which, under the statute, is a 
quasi corporation in control of public funds for edu- - 
cational purposes is, in that respect, an instrument 
of the state government and is not liable for in- 
juries from the operation of its motor truck in the 
performance of its corporate duties.*? 

Operation of motor bus. Where a city’s opera- 
tion of motor busses is ultra vires,*® it is not hable 
for injuries caused by such operation.*® In any 
event, a municipal corporation is liable for injuries 
caused by the negligence of a bus driver, on the 
theory of respondeat superior, only where it is 
shown that the driver was in its employ.*° 

[§ 876] i. Statutory Liability—(1) In General. 
By statute in some jurisdictions the liability of the 
owner of a motor vehicle has been extended so as 
to inelude personal injuries while being negligently 
operated by his express or implied consent, even 
though not by himself, his servant, or agent,®! and 
the validity of such enactments has been sustained,®? 
guished from proprietary activity, 
the city would be liable for such 


negligence, plaintiff was bound to fur- 
nish the evidence as to the purpose 


Youngstown, 106 Oh. St. 342, 140 NE 
164, 27 ALR 1497]. 

35. Opocensky v. South Omaha, 
101 Nebr. 336, 163 NW 325, LRA1917 
B 1170. 

[a] Under a general statute im- 
posing the maximum speed limit for 
motor vehicles within cities and 
towns, and providing that it does 
not apply to fire vehicles, etc., when 
answering emergency.calls demand- 
ing excessive speed, a city is liable 
for injuries caused by the operation 
at a higher rate of speed of its fire 
truck when being tested and not an- 
swering any call demanding speed. 
Opocensky v. South Omaha, 101 Nebr. 
336, 163 NW 3825, LRA1917E 1170. 

36. Jones vy. Sioux City, 185 Iowa 
1178, 170 NW 445, 10 ALR 474; Han- 
son v. Berry, (N. D.) 209 NW 1002, 
47 ALR 816; Aldrich v. Youngstown, 
106 Oh. St. 342, 140 NE 164, 27 ALR 
1497. But see Brown v. Wilmington, 
27 Del. 492, 90 A 44 (where the serv- 
ant of a municipality operating a po- 
lice car was driving it at a high 
and dangerous rate of speed under 
the circumstances, or failed to give 
timely warning of his approach, by 
reason of which injuries were in- 
flicted on another, the municipality 
is liable in the absence of contribu- 
tory negligence); Aikens v. Kingston, 
53 Ont. L. 41, 23 OntWN 159, [1923] 
3 DomLR 869 (where statutory lia- 
bility was enforced against a city as 
owner). 

[a] For example, a municipal cor- 
poration is not, in the absence of a 
statutory provision, liable in dam- 
ages to a passenger in an automobile 
‘' who is injured by the negligence of 
a police officer driving a patrol wagon 
in answer to a call occasioning a col- 
lision between a patrol wagon and 
the vehicle in which plaintiff is rid- 
ing. Aldrich v. Youngstown, 106 Oh. 
St. 342, 140 NE 164, 27 ALR 1497. 

[b] Violation of traffic regula- 
tions.—Hanson v. Berry, (N. D.) 209 
NW 1002, 47 ALR 816. 

37. Jones v. Sioux City, 185 Iowa 
1178, 1188, 170 NW 445, 10 ALR 474, 

38. Jones v. Sioux City, supra. 


through the 
streets of a city.” Jones v. Sioux 
City, supra. 

40. Jones v. Sioux City, 

41. Jones v. Sioux City, supra. 

42. Jones v. Sioux City, supra. 

[a] Purpose of operation.—When 
a vehicle owned by a city is used 
some of the time for police purposes, 
and at other times for purposes other 
than police duty, it is quite material 
how it was being operated at the 
particular time when plaintiff was 
injured by the negligence of its 
driver. Jones v. Sioux City, 185 Iowa 
1178, 170 NW 445, 10 ALR 474, 

43. Wrighton v. Highland Park, 
236 Mich. 279, 210 NW 250; Akron vy. 
Butler, 108 Oh. St. 122, 140 NE 324. 

{a] Absence of horn.—A city can- 
not be held liable for negligence in 
the operation of a truck owned by it 
while engaged in governmental work 
because the truck was not equipped 
with a horn as required by statute. 
Wrighton v. Highland Park, 236 Mich. 
279, 210 NW 250. 

[b] Rule applied.—Where, in an 
action for personal injuries sustained 
when struck by a motor truck be- 
longing to the city and operated by 
an employee thereof, it appears that 
the truck was under the supervision 
of the superintendent of street clean- 
ing and parks and public property 
and was assigned to the department 
of street cleaning, and at the time 
of the accident was returning from a 
trip to a railroad depot where it had 
conveyed a broom shell which is part 
of a street sweeping machine for the 
purpose of shipment as a sample, 
since, if the delivery of the broom 
shell was for the use of the street 
cleaning department of the city, it 
was an incident to street cleaning and 
was an act governmental in its na- 
ture and with relation to which the 
city would be exempt from liability 
for negligence of its servants, ana 
if on the other hand it was a mere 
shipment of freight or a shipment 
other than for the use of the street 
cleaning department or some other 
governmental activity as distin- 


supra. 


of the shipment establishing the lia- 
bility of the city. Akron v. Butler, 
108 Oh. St. 122, 140 NE 324. 

44 Gunther v. Cheboygan County 
ne Comrs., 225 Mich. 619, 196 NW 


45. Wrighton v. Highland Park, 
236 Mich. 279, 210 NW 250. 

46. Cohen v. New York, 215 App. 
Div. 382, 218 NYS 710 [aff 243 N-¥ 
561 mem, 154 NE 605 mem]. 


47. Dick v. St. Louis Bd. of Edu- 
eee (Mo.) 238 SW 1073, 21 ALR 
48. Acts of municipality as being 


ultra vires generally see Municipal 
Corporations §§ 173-199. 

49. Woodward v. Seattle, 140 
Wash. 83, 248 P 78, 

[a]. Reason for rule-——While this 
may deprive an injured person of “a 
remedy against any save those who 
are financially unable to respond, yet 
the larger good of a settled rule as 
to the powers of a municipality must 
prevail.” Woodward v. Seattle, 140 
Wash. 838, 87, 248 P 73. 

50. O’Reilly v. New York, 205 App. 
Div. 888, 198 NYS 76 [aff 236 N. Y. 
614 mem, 142 NE 306 mem]. 

51. See statutory provisions. 

52. In re Opinion of Justices, 251 
Mass. 569, 147 NE 681; Rohrer v. 
Schreiber, 223 Mich. 355, 193 NW 
905; Hatter v. Dodge, 202 Mich. 97, 
167 NW 935; Stapleton v. Independent 
Brewing Co., 198 Mich. 170, 164 NW 
520; Brooks v. McNutt Auto Delivery 
Co., 126 Mise. 730, 214 NYS 562; 
Feitelberg v. Matuson, 124 Misc. 595, 
208 NYS 786. 

{a] The general principle “is that 
when the general welfare of trav- 
ellers on the highway in the opinion 
of the Legislature is threatened by 
and demands protection against a 
specific evil, any rational means may 
be adopted to remedy the evil.” In ~ 
re Opinion of Justices, 251 Mass. 569, 
600, 147 NE 681. 

[b] Reasons for the enactment.— 
(1) “The Legislature realized that, al- 
though a motor vehicle is not in it- 
self a dangerous instrumentality, the 
potential danger thereof is very great 


—_—— 
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even as applicable to a municipal corporation 
owner,®? they being regarded as within the police 
power of the state'* and as based thereon.®> How- 
ever, a statute attempting to impose liability upon 
the owner without reference to his consent to the 
operation of his vehicle is invalid as-a taking of 
property without due process of law,** although a 
statute causing the consent of the owner to be con- 
clusively presumed where the vehicle is being oper- 
ated by a member of his family has been sustained.®? 

Retroactive effect. A statute of the character 
-under consideration will not be given a retroactive 
operation.®& 

Effect upon doctrine of respondeat superior. 
While statutes of this character control, as to cases 
within their application, the general doctrine of 
respondeat superior,®® they do not preclude a re- 
covery under such doctrine,®° particularly where 
existing rights of actions are saved.** 

Operation of unregistered vehicle. A. statute 
rendering it unlawful to operate a motor vehicle 
unless it is registered by the owner or person in 
control does not impose liability upon the owner 
for the acts of his servant outside of the scope of 
his employment,®? nor does it impose such liability 
where the vehicle is not being operated by the owner 
or his agents or servants.®* 

Statutes creating lien. A statutory provision giv- 
ing a lien on an automobile for damages caused 
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by its negligent or unlawful operation®* does not 
change the common-law rule that the owner is not 
personally liable for injuries caused by the machine 
while it is being operated by the chauffeur with the 
owner’s permission, but not in his business.® 

Damages for penalized act. A general statute 
authorizing the recovery from one violating a stat- 
ute of damages sustained by reason of the violation, 
although a penalty for such violation is imposed, 
does not authorize a recovery in the case of an 
injury occasioned by a motor vehicle from anyone 
except the offender.®® 

Death statutes. A motor truck owned by a petro- 
leum company and used to convey its goods to 
customers is included within the term ‘‘other vehi- 
cle,’’ as used in a statute making the owner of any 
railroad, steamboat, stagecoach, or ‘‘other vehicle 
for the conveyance of goods or passengers,’’ liable 
for death caused by negligence.®? 

In Canada a statute which provides that the 
owner of a motor vehicle for which a certificate of 
registration has been issued shall be liable for a 
violation of any of the provisions of the statute in 
connection with the operation of such motor vehicle 
has been held not to impose a eivil liability on a 
person injured in consequence of a violation where 
it contains further provisions clearly applicable 
only to proceedings for the imposition of a pen- 
alty.°® A similar holding has been made with refer- 


when operated by incompetent, neg- 
ligent or reckless drivers.” Feitel- 
berg v. Matuson, 124 Misc. 595, 597, 
208 NYS 786. (2) “It is a statutory 
recognition of the present-day fre- 
quent use of motor vehicles by others 
than the owner, where no such re- 
lation exists between owner and 
driver as, under the common law, will 
create a liability on the part of the 
owner for the negligence of the 
driver. The statute defines a new 
relation or situation of the parties, 
where a liability on the part of one 
for the negligence of the other shall 
exist. In effect, it makes the one 
who uses an automobile with the con- 
sent of the owner, the agent of the 
latter.’ Maine v. Maine, etc., Co., 
198 Iowa 1278, 1282, 201 NW 20, 37 
ALR 161. 

53. Downing v. New York, 219 
App. Div. 444, 220 NYS 76. 

[a] Tlustration.—Highway L. § 
282e, as added by L. (1924) c 534, 
making the owner liable for the neg- 
ligent operation of :an automobile by 
any person legally using it, has been 
held not invalid, as the taking of 
property without due process of law, 
as taking away defenses that a city- 
owned truck was being used without 
permission of the city, and that it 
was not being used in the city’s busi- 
ness by a city employee. Downing 
v. New York, 219 App. Div. 444, 220 

S 76. 

Na Seleine y. Wisner, 200 Iowa 
1389, 206 NW 1380; Maine v. Maine, 
ete., Co., 198 Iowa 1278, 201 NW_ 20, 
37 ALR 161; Stapleton v. Independent 
Brewing Co., 198 Mich. 170, 164 NW 
520; Brooks v, McNutt Auto Delivery 
Co., 126 Mise. 730, 214 NYS 562. 


55. Feitelberg v. Matuson, 124 
Misc. 595, 208 NYS 786. 

56. Seleine v. Wisner, 200 Iowa 
1389, 206 NW 130; Daugherty v. 


Thomas, 174 Mich. 371, 140 NW 615, 
45 LRANS, 699, AnnCas1915A 1163 
f[overr so far as in conflict Johnson 
vy. Sergeant, 168 Mich. 444, 134 NW 
468]. 

a1 Exception of cases in which 
vehicle was stolen does not prevent 
the statute from being invalid. 
Levyn v. Koppin, 183 Mich. 232, 149 
NW 993; Barry v. Metzger Motor Car 
Co., 175 Mich. 466, 141 NW 529; 
Mitcheil v. Van Keulen, etc.. Lumber 
Co., 175. Mich. 75, 140 NW 973; Loehr 


v. Abell, 174 Mich. 590, 140 NW 926; 
Daugherty v. Thomas, 174 Mich. 371, 
140 NW 615, 45 LRANS 699, AnnCas 
1915A 1163 [overr so far as in con- 
flict Johnson v. Sergeant, 168 Mich. 
444, 134 NW 468}. 

57. Hawkins v. Ermatinger, 211 
Mich. 578, 179 NW 249 (by equally 
divided court). 

[a] Conclusive presumption of 
consent.—(1) A statute making the 
owner of a car liable for negligence 
of any person operating it with his 
express or implied permission, a pro- 
vision declaring that the consent of 
the owner to the use of the car will 
be conclusively presumed when it is 
driven by an immediate member of 
the family is constitutional as within 
the police power of the state. Haw- 
kins v. Ermatinger, 211 Mich. 578, 
179 NW 249 (by equally divided 
court). (2) Such provision is in ef- 
fect a substantive rule of law and 
not a rule of evidence. Hawkins v. 
Ermatinger, supra. (3) Evidence is 
inadmissible, in view of such statute, 
in an action for injuries caused by 
the negligent operation of an auto- 
mobile by the owner’s son, to show 
that the son was using the machine 
contrary to the owner’s express or- 
ders. Hawkins v. Ermatinger, supra. 

58. Potchasky v. Marshall, 211 
App. Div. 236, 207 NYS 562; James 
Butler, Ine. v. Jackson, 126 Misc. 
568, 214 NYS 23. 

59. Rohan v. Sherman, 61 Mont. 
519, 202 P 749. 

[a] For example, a statute pro- 
viding that the owner of every ve- 
hicle traveling upon the highway for 
the conveyance of passengers shall 
be liable for all damage to person 
or property done by any person in 
his employment as a driver while 
driving such vehicle .whether _ done 
willfully or negligently or othe#wise 
in the same manner as the driver 
would be liable controls the general 
doctrine of respondeat superior. 
Rohan v. Sherman, 61 Mont. 519, 202 
P7149), 

60. Sucesores de Perez Hermanos 
v. Costa, 281 Fed, 439; Loux v. Har- 
ris, 225 Mich. 315, 197 NW 494. 

[a] Rule applied.—A statute pro- 
viding that the owner of a motor 
vehicle shall be responsible for dam- 
ages caused by the negligence of the 
operator or chauffeur while .such 


owner is in the vehicle does not re- 
peal or limit general provisions of the 
civil code defining the scope of the 
doctrine of respondeat superior. 
Sucesores de Perez Hermanos y. 
Costa, 281 Fed. 439. 

61. Loux y. Harris, 225 Mich. 315, 
197 NW 494. 

[a] For example, where a statute 
making the owner liable for any in- 
jury occasioned by the negligent op- 
eration of a motor vehicle where it 
is being driven with his express or 
implied consent or knowledge ex- 
pressly saves the existing right of 
any person to prosecute an action for 
damages resulting from the negli- 
gence of the owner or operator of any 
motor vehicle or of his agents, em- 
ployees, or servants, the owner may 
be held liable in a common-law action 
for an injury occasioned by the neg- 
ligence of his servant while driving 
the vehicle about the owner’s busi- 
ness, although in disobedience of his 
instructions. Loux y. Harris, 225 
Mich. 315, 197 NW 494. : 

€2. Colwell v. Adtna Bottle, etc., 
Co.,1884 Rnd 53, 82) AP 38s: 

63. Armstrong v. Sellers, 182 Ala. 
582, 62 S 28. 

64. See infra § 965. 

65. Core v. Resha, 140 Tenn. 408, 
204 SW 1149. Bs? 

66. Bray-Robinson Clothing Co. v. 
Higgins, 210 Ky. 432, 276 SW 129. 

_[a] For example, St. § 466, pro- 
viding that ‘fa person injured by the 
violation of any statute may recover 
from the offender such damage as he 
may sustain by reason of the viola- 
tion, although a penalty or forfeiture 
for such violation be thereby im- 
posed,” does not authorize recovery 
of damages by one injured by viola- 
tion of statute, such as §§ 2739234(b), 
2739g65(a), prohibiting and penaliz- 
ing aS a misdemeanor the operation 
of vehicles on public highways by in- 
toxicated persons, from the offender’s 
employer _or anyone except the of- 
fender. Bray-Robinson Clothing Co. 
tna 210 Ky. 432, 435, 276 SW 


67. Magnolia Petroleum (Co. vy, 
era (Tex, Civ. A.) 251. SW 


68. Johnson v. Mosher, 50 DomLR 
321, [1919] 3 WestWkly 1039 [dism 
apr 15--Alta,_.L..-117, 49.2. DomLR. 
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ence to,a statute which provides that the owner of 
a motor vehicle for which a license is issued shall 
be held responsible for any violation of the statute 
where the statute contains no reference to a civil 
liability.°® However, a contrary conelusion has been 
reached in other provinces with regard to a statute 
of the latter character, and the owner has been 
held civilly liable for the driver’s violation of the 
provisions of the statute in every case in which 
the vehicle has been used with his sanction or 
permission.’? 

[§ 877] (2) Persons on Whom Liability Imposed. 
A statute imposing liability upon the owner for any 
violation of its provisions’! does not apply to one 
who is technically the owner, but who has neither 
the possession nor the dominion over the vehicle.” 

[§ 878] (3) Persons to Whose Acts Liability Ex- 
tends.. Under’ a statute making the owner of a 
motor vehicle liable for injuries occasioned by the 
negligent operation of the vehicle, the operation 
need not be by the servant or employee of the 
owner.’® So the owner will be liable for the negli- 
gence of an employee of a bailee.7* But where the 
liability is imposed on a person who allows the oper- 
ation of a vehicle owned by him or under his control 
in violation of the provisions of the statute, the 
owner to be subject to liability must be in control 
of the vehicle personally or through his servant.7® 
Hence he is not liable for the acts of a lessee using 
the vehicle as an independent contractor,’® nor in 
such case can he be said to have allowed the opera- 
tion of the vehicle in violation of the statute; 
and where a statute providing that, the owner of a 


69. Perrin v. Vancouver_ Drive 
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owner responsible for any violation 


[§§ 876-878 


motor vehicle shall be liable for any negligent or 
willful injury inflicted by any person authorized by 
him is construed as not creating a liability for con- 
duct for which no previous liability existed,’* the 
mere lender of a motor vehicle is not liable to one 
who is injured by its negligent use in the hands of 
a borrower.’® Under a statute providing that the 
owner of a motor vehicle for which a license is 
issued shall be held responsible for any violation 
of the statute, the owner has been held liable for 
the acts of one to whom he has loaned his vehicle,*° 
or who is operating the car and paying the owner 
a percentage of its earnings,** or for the acts of a 
coowner.®? Where an exception from liability is 
made where the vehicle is in the possession of a 
person other than the owner without his consent, 
the possession referred to contemplates possession 
upon the highway.®? 

Stolen vehicle. Under an exception of a case in 
which the car has been stolen from the owner, there 
must be an intention to steal upon the part of the 
possessor of the car.®4 

Acts of members of family. A statute imposing 
liability upon the owner of a motor vehicle for any 
injury occasioned by its negligent operation where 
it is being, driven with the express or implied con- 
sent or knowledge of the owner imposes liability 
upon a father for the acts of his son in driving a 
car which the father has purchased for him to use 
and which he permits him to use as he pleases.®® 
But a child of the owner of an automobile is not 
in his employ within the meaning of a statute mak- 
ing the owner liable for the acts of ‘‘a person in 


62, 4 OntWN 1330, 18 DomLR 569 


Yourself Co., 30 B. C. 241, 61 DomLR 
140, [1921] 3 WestWkly 61; Boyer 
v. Moillett, 30 B. C, 216, 61 DomLR 
136, [1921] 3 WestWkly 62; Haggerty 
v. McKay, 17 Sask. L. 517, [19238] 4 


DomLR 1211, [1923] 3 WestWkly 
1288. 
70. B. & R. Co. v. McLeod. 7 Alta. 


L. 349, 18 DomLR 245, 28 WestLR 
778, 6 WestWkly 1299 [allowing app 
5 Alta. L. 176, 7 DomLR 579, 22 West 
LR 274, 2 WestWkly 1093]; Witsoe 
v. Arnold & Anderson, Ltd., (Alta.) 
15 DomLR 915, 27 WestLR 259, 6 
WestWkly 4; Driscoll v. Colletti, 58 
Ont. L. 444, 29 OntWN 460, [1926] 
2 DomLR 428; Walker v. Martin, 45 
Ont. L. 504, 16 OntWN 220 [app dism 
46 Ont. L. 144, 17 OntWN 51, 49 
DomLR 593]; Lowry v. Thompson, 29 
Ont. L. 478, 5 OntWN 240, 15 DomLR 
463; Bernstein v. Lynch, 28 Ont. L. 
435, 13 DomLR 134; Verral v. Domin- 
jon Auto. Co., 24 Ont. L. 551, 3 OntWN 
108, 20 OntWR 178; Mattei v. Gil- 
lies, 16 Ont. L. 558, 16 OntWR 1083, 
12 AnnCas 970. See-Weller v. Conk- 
lin, (Man.) [1924] 3 WestWkly 67 
(where liability was not questioned). 

[a] A municipal corporation 
which, out of its own funds, pur- 
chases a motor vehicle for the use 
of its police departmerit, is liable as 
owner for the negligent operation of 
such vehicle by a member of the po- 
lice department, as where it is driven 
at an excessive rate of speed and 
without a proper lookout being kept, 
while approaching a crossing. Aikens 
vy. Kingston, 53 Ont. L. 41, 28 OntWN 
159, [1923] 3 DomLR 869. 

{b] Person intrusted with posses- 
sion.—Where the statute imposes 
liability upon the owner for the acts 
of a “person entrusted with the pos- 
session of such motor,” the burden 
of provisidn is on plaintiff to show 
that the driver comes within the pur- 
port of the act. Moore vy. British Co- 
lumbia Electric R. Co., 22 B. C. 504, 
34 WestLR 469. ta! 

[ec] Thief.—A statute making the 


of the statute does not make the 
owner of a stolen automobile respon- 
sible for damages sustained when 
it collides with another’ vehicle 
through the negligence and furious 
driving of a person who had stolen 
it a short time previously, if the 
owner was himself guilty of no neg- 
ligence in the manner in which he 
left the automobile and had taken 
away the spark plug so that the thief 
could not have operated the car with- 
out supplying a similar spark plug. 


Cillis v. Oakley, 31 Ont. L. 6038, 20 
DomLR 550. 

71. See supra § 876, 

72. Wynne v. Dalby, 30 Ont. L. 


67, 16 DomLR 710. 


{a] Conditional seller.—Wynne v. 
ae ee 30 Ont, L. 67, 16 DomLR 


73. Hatter v. Dodge, 202 Mich. 97, 
167 NW 935, 

74. Stapleton Vv. Independent 
pee Co., 198 Mich. 170, 164 NW 

{a] Tllustration.—Where an owner 
loans his automobile to a company 
for use in its business, and the car 
collides with a wagon and team of 
horses when driven by an employee 
of the company, the owner is liable. 
Stapleton v. Independent Brewing 
Co., 198 Mich. 170, 164 NW 520. 

75. Luckie v. Diamond Coal Co., 41 
Cali A246) 183" Pi 178. 

76. Luckie vy. Diamond Coal Co., 
supra. 

The 
supra, ; 

[al Knowledge, either express or 
implied, of the violation of the pro- 
visions of the statute is essential. 
Luckie v. Diamond Coal Co., 41 Cal. 
A. 468, 183 P 178. 

78. Venturini v. Carlin, 17 Ala. A. 
478, 86 S 156. 

79. Venturini v. Carlin, supra. 

80. Sunston v. Russell, 21.OntWN 
160; Woo Chong Kee vy. Fortier, 45 
Que. Super. 365, 20 DomLR 365, 

81. Wynne v. Dalby, 29 Ont. L. 


Luckie v. Diamond Coal Co., 


veer dism 30 Ont. L. 67, 16 DomLR 


82. -Parlov_v. Lozina, 49 Ont. L. 
cae DomLR 486 [dism app 47 Ont. 


L. 
83. LeBar v. Barber, 52 Ont. ‘L. 
eee 22 OntWN 221, [1923] 3 DomLR 
{a]. Rule applied.—Where a car is 
placed in a garage for repairs, and 
the garage owner or his servant with- 
out the Owner’s knowledge or con- 
sent drives it on the highway and 
seo ane Berne another, the 
er is not liable therefor, 
v, Barber, 52 Ont. L. 299, 22 Ontwn 
221, [1923] 3 DomLR 1147. 
84. Hirshman y. Beal, 38 Ont. L. 
40, 32 DomLR 680, 28 CanCrCas 319 


[allowing app 37 Ont. 
WN Wie p nt. L. 529, 10 Ont 
[a] Not larcenous taking.— (1) 


The taking by a servant ofa 

keeper without the owner’s conceals 
ofa car stored in the Sarage for re- 
pairs, the servant mistaking it for 
a demonstration ear, raises no such 
animus furandi as to render such 
taking an act of larceny which will 
relieve the owner from the liabilit 
Imposed by the Motor Vehicles Ker 
(Rev. St. [1914] ¢ 207) § 19. Downs 
v. Fisher, 38 Ont; L. 504, 23 DomLR 
726. (2) An employee in a repair 
shop who takes a motor vehicle from 
the shop to test it by driving upon 
the highway, and after so testing it 
continues to drive it for his own 
pleasure, has not “stolen it from the 
owner” within the meaning of the 
statute. Hirshman y. Beal, 38 Ont 
pe Wake DomLR $80, 28 CanCrCas 

owing a 
pepe ae pp Ont. L. 529, 10 
85. Rohrer vy. Schreiber, 223 mi 

355, 193 NW 905. See Cord y. Pie 
216 Mich. 33, 184 NW 427 ‘(under 
Comp. L. [1915] § 4825, the owner 
of a car is liable for the negligent 
acts of his son, nineteen years old 
while driving the car with his per- 
mission). 
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the employ of the owner,’’ who is driving the ear, | rower has, without the knowledge or consent of the 


-although without his consent.*® 

Failure to remove license plates. Under a stat- 
ute making the owner of a motor vehicle liable for 
any damage occasioned by the operation of the vehi- 
cle, where he-sells or otherwise disposes of it with- 
out taking off its license plates,®? an owner who has 
given temporary possession of his vehicle to a pros- 
-pective purchaser is hable for the damages occa- 
sioned by it while being operated by such pur- 
chaser.*® 

[§ 879] (4) Persons to Whom Liability Extends. 
A.statute providing that the owner of a motor vehi- 
ele shall be Hable for injuries occasioned by the neg- 
ligent operation of the vehicle, whether consisting 
in violation of a statute or of want of ordinary 
care, applies as between the driver of a car and an 
occupant thereof, and not merely as between the 
driver or owner and the public.*® 

[§ 880] (5) Consent of Owner. Under a statute 
-making the owner liable for an injury occasioned 
by the negligent use of his motor vehicle by one 
who has his consent to use it, the consent of the 
owner to the use of the vehicle by the driver is an 
essential to the liability of the owner.®° Such a 
statute does not impose liability upon the owner for 
the negligent acts of a third person to whom a bor- 


owner, intrusted the use and operation of the vehi- 
cle, not in the business of the owner, but solely 
for his own private purposes,®+ unless the borrower 
is present in the car permitting such third person 


_to operate it;°* and where the owner has consented 


to a particular use of his vehicle, the negligence 
of the driver while using the car for some pur- 
pose of his own and beyond or outside the terms 
of the consent given will not render the owner 
liable.2 So where a vehicle has been loaned to a 
particular person, the owner is not liable where 
another drives it for his private purposes without 
the knowledge or consent of the owner or of the 
bailee.o* But under ‘a statute providing that the 
owner of a motor vehicle for which a license is 
issued shall be held responsible for any violation 
of the statute, the owner has been held liable for 
the driver’s violation of the provision of the stat- 
ute, even where the vehicle is being used by an em- 
ployee without the owner’s knowledge and consent.®* 

[§ 881] (6) Negligence or Other Wrongful Act 
of Operator. Under a statute making the owner 
liable for an injury occasioned by the negligent use 
of his motor vehicle by one who has his consent 
to use it, negligence of the operator is an essential 
to the lability of the owner.°* Under a statute 


86. Walker v. Martin, 45 Ont. L.| L. 376 [app dism 49 Ont. L. 299, 58 


504, 509, 16 OntWN 220 [app dism 
46 Ont. L. 144, 49 DomLR 5938, 17 
OntWN 51}. (where the court said: 
“IT think that on a fair interpretation 
of the words ‘in the employ of the 
owner,’ they mean something more 
than merely a right to service, and 
mean something different from the 
relationship of a child to its parent. 
They carry with them an implication 
of a contractual relationship’’). 

87. See statutory provisions, 

88. Berger v. Gotfredson-Joyce 
Corp., (Que.) 30 RevLegNS 479. But 
see Cote v. Pennock, 51 Que. Super. 
537 (not liable where vehicles not 
under his control although on sale 
he has reserved title until payment 
of price). 

89. Roy v. Kirn, 208 Mich. 571, 175 
NW 475; Driscoll v. Colletti, 58 Ont. 
L. 444, 29 OntWN 460, [1926] 2 Dom 
LR 428; Gray v. Peterborough Radial 
R. Co., 47 Ont. L. 540, 54 DomLR 236; 
Parlov v. Lozina, 47 Ont, L. 376 [app 
dism 49 Ont. L. 299, 58 DomLR 486]; 
Welsh v. St. Lawrence Oil Co., 26 
OntWN 338. 

[a] For example (1) under a stat- 
ute providing that the owner of a 
motor vehicle for which a license is 
issued shall be held responsible for 
any violation of the statute, the lia- 
bility extends to an occupant of the 
ear who is not a party to the use of 
the vehicle upon business which is 
not that of the owner and who is not 
aware that it is being so used (Gray 
v. Peterborough Radial R. Co., 47 
Ont. L, 540, 54 DomLR 236), (2) or 
to one who is carried as a nonpaying 
passenger in the vehicle (Driscoll v. 
Colletti, 58 Ont. L. 444, 29 OntWN 
460, [1926] 2 DomLR 428; Welsh v. 
St. Lawrence Oil Co., 26 OntWN 338). 
(3) Under a statute making the owner 
of a motor vehicle responsible for 
any violation of the highway traffic 
law unless at the time of the viola- 
tion the motor vehicle is in the pos- 
session of some person other .than 
the owner or his chauffeur, one who 
is riding as a nonpaying passenger 
in the car may recover damages from 
the owner where he is injured by the 
negligence of the driver to whom the 
owner has loaned the car. Driscoll 
v. Colletti, supra. (4) Under such 
a statute the owner is liable to his 
guests whom he is entertaining gra- 
tuitously. Parlov v. Lozina, 47 Ont. 
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DomLR 486]. 

90. Seleine v. Wisner, 200 Iowa 
1389, 206 NW 130; Maine v. Maine, 
ete., Co., 198 Iowa 1278, 201 NW 20, 
37 ALR 161; Fluegel v. Coudert, 244 
N. Y. 393, 155 NH 683. [affi 218 App. 
Div. 755, 218 NYS/'747]. 

[a] Consent of owner.—Mooney v. 
Canier, 198 Iowa 251, 197 NW 625. 

[b] Stepson.—Where a_ stepson, 
twenty-eight years of age, without 
consent of his stepfather, drove the 
latter’s automobile and collided with 
an automobile driven by defendant, 
the stepfather is not liable under a 
statute providing for liability for dam- 
ages done by an automobile driven by 
the consent of the owner by reason of 
negligence of the driver. Mooney v. 
Canier, 198 Iowa 251, 197 NW 625. 

[ec] Evidence held insufficient to 
show consent of owner to use of 
automobile by. driver. Mooney v. 
Canier, 198 Iowa 251, 197 NW 625. 

91. Owen v. Gruntz, 216 App. Div. 
19, 214 NYS 543; Feitelberg v. Matu- 
son, 124 Misc, 595, 208 NYS 786. 

[a] Evidence held insufficient to 
show that an automobile dealer con- 
sented to use of the car by a third 
person, to whom the borrower in- 
trusted it. Owen v. Gruntz, 216 App. 
Div. 19, 214 NYS 543. 

92. Feitelberg v. Matuson, 124 
Misc. 595, 208 NYS 786. 

{a] Presence of borrower.—Under 
a statute making the owner of a 
motor vehicle liable for negligence in 
its operation by any person legally 
using or operating it with the owner’s 
express or implied permission, an 
owner is liable for negligence in the 
operation of the car while it is being 
used by a person to whom he has lent 
it, although such person is not op- 
erating the car but it is being op- 
erated by one whom the person to 
whom it was loaned, being in the car, 
permits to drive it. Feitelberg -v. 
Matuson, 124 Misc. 595, 208 NYS 786. 

93. Curry v. Bickley, 196 Iowa 
827, 195 NW 617; Rowland v. Spalti, 
196 Iowa 208, 194 NW 90. 

94. Union Trust Co. v. American 
Commercial Car Co., 219 Mich. 557, 
189 NW 238. 

{a] Failure to procure return.— 
Where a vehicle has been loaned. for 
a specific time, the owner, where it 
is not returned when the time lim- 


ited expires, will not be held to have 


impliedly consented to its longer use 
by reason of the fact that he has 
taken no steps to ascertain why it has 
not been returned. Union Trust Co. 
v. American Commercial Car Co., 219 
Mich, 557, 189 NW 23. 

95. Gray v. Peterborough Radial 
R. Co., 47 Ont. L. 540, 54 DomLR 236; 
Bernstein y. Lynch, 28 Ont. L. 435, 
13 DomLR 134; Verral v. Dominion 
Auto. Co., 24 Orft. L. 551, 3 OntWN 
108, 20 OntWR 178. 

96. Seleine v. Wisner, 200 Iowa 
1389, 206 NW 130; Maine v. Maine, 
etc., Co., 198 Iowa 1278, 1282, 201 NW 
20, 37. ALR 161; McIlroy v. Kobald, 
28 Man. 109, 35 DomLR 587, [1917] 
3 WestWkly 6. i 

“No liability on the part of the 
owner, independent of the negligence 
of the driver, is created by the stat- 
ute. The liability of the owner, under 
the statute, is only for the negli+ 
gence of one who, at the time the in- 
jury is done, sustains toward him the 
relation defined by the statute. It 
is the negligence of the driver that 
creates liability, and it is the statute 
that imposes that liability on the 
owner who has consented to the 
driver’s use of the car. If no liabil- 
ity is created by the act of the driver, 
there is no liability to be imposed 
upon the owner. Where the driver is 
not liable, whether his freedom from 
liability arises from a want of neg- 
ligence on his part, or from the ex- 
istence of such a relation between 
himself and the person injured as to 
preclude any liability on his part for 
the injury, the statute does not, we 
think, create an independent liability 
on the part of the owner.” Maine v. 
Maine, etc., Co., Supra. 

[a] Negligence or willfulness.— 
Under a statute providing that in all 
cases of injury by a motor vehicle 
the person driving it shall be liable 
if it was caused by his negligent or 
willful act and that the owner shall 
be liable to the same extent as the 
driver unless at the time of the in- 
jury the motor vehicle has been 
stolen or otherwise wrongfully taken 
from his possession or the possession 
of a person intrusted by him with 
the care thereof, the owner will be 
liable only where the injury is caused 
by the negligent or willful act of 
the driver. . Collyer v. McAuley, 
(Man.) 46 DomUlR 140, [1919] 1 West 
Wkly 10738. 
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providing that the owner of a motor vehicle for | 


which a license is issued shall be held responsible 
for any violation of the statute, the liability ecre- 
ated is not unlimited, but is merely for any violation 
of the enactment. 

[§ 882] (7) Purpose of Use. Under a statute 
making the owner liable for any injury occasioned 
by the negligent operation of his motor vehicle 
where it is being driven by his ‘express or implied 
consent or knowledge,®® it is not essential that the 
vehicle should have been being operated in the 
business of the’owner for his use and enjoyment.%® 
Where the statute covers a case where the vehicle 
is being operated in the business of the owner or 
otherwise with the permission, express or implied, 
of the owner,! the owner cannot escape liability be- 
cause of the fact that the car was being used with- 
out authority or not in his business,? although 
this rule has been held not to impose hability upon 
a city for a city-owned truck operated outside the 
seope of the city’s business.* A statute imposing 
liability upon the owner of a motor vehicle for an 
injury occasioned by his agent, bailee, servant, or 
employee while operating the vehicle in the perform- 
ance of the owner’s business and within the scope 
of his authority,* includes vehicles which are driven 
for pleasure as well as for profit;> and a wife who 
maintains a pleasure car for the convenience of 

97. Empey vy. Thurston, 58 Ont. L. | man. 
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Downing v. New York, 219 App. 


[§§ 881-885 


her husband is lable where he is operating the vehi- 
cle under her general authority. Such a statute | 
does not apply to bailments for the sole benefit of 
the bailee,’ nor does it apply to special bailments 
for the benefit of bailor’s bailee, in which case it 
is the business of the bailee and not of the bailor 
to carry out the purposes of the bailment.® 

[§ 883] (8) Nature of Injury. A statute provid- 
ing that the owner of a registered motor vehicle 
shall be held responsible for all accidents or dam- 
ages caused by his vehicle upon a highway® is to be 
strictly construed with regard to the scope of lia- 
bility imposed.?° 

[§ 884] (9) Necessity of Judgment against Driver. 
A previous judgment against the operator of the 
vehicle need not be obtained before bringing action 
against the owner unless the statute so provides. 

[§ 885] 4. Persons Other than Owner or Opera- 
tor-—a. In General. One who is neither the owner 
nor the driver of a motor vehicle may nevertheless 
be liable to a person injured by its negligent 
operation where under the circumstances the opera- 
tor may be said to have been acting as his agent 
or servant,!? as where he is in charge of its opera- 
tion. He may also be liable where engaged in a 
common enterprise with the driver,!+ or where he 
has been guilty of personal negligence in permit- 
ting its operation.t? So one who has taken a vehicle 
who engage a car from its owner for 


168, 29 OntWN 228, [1926] 1 DomLR 
289; Lowry Vv. Thompson, 29° Ont. L, 
478, 5 OntWN 240, 15 DomLR 463. 

98. See statutory provisions, . 

99. Hatter v. Dodge, 202 Mich. 97, 
167 NW 935; Witsoe v. Arnold & 
Anderson, Ltd., (Alta.) 15 DomLR 
915, 27 WestLR 259, 6 WestWkly 4; 
Mattei v. Gillies, 16> Ont. L. 558, 11 
OntWR 1083, 12 AnnCas 970. 

1. See statutory provisions. : 

2. Plaumbo v. Ryan, 213 App. Div. 
517, 210 NYS 225, 

[a] The words “or otherwise” are 
in an enlargement of, and not in re- 
striction to, the meaning of “busi- 
ness.” Feitelberg v. Matuson, 124 
Misc. 595, 208 NYS 786. 

{[b] Pleasure uses.—In a statute 
rendering an owner of an automobile 
liable for any negligence in the op- 
eration of the automobile “in the 
business of such owner,” the word 
“business” does not necessarily mean 
an affair for gain or an occupation 
for profit. ‘‘The operator of a car ‘in 
the business of such owner’ includes 
its use for profit as well as for other 
purposes such as health or pleasure.” 
Feitelberg v. Matuson, 124 Misc. 595, 
599, 208 Rys 786. 

3. Downing v. New York, 219 App. 
Div. 444, 220 NYS 76. 

[a] Reason for rule-—‘While mu- 
nicipal corporations are within the 
operation of the general rule of law, 
that a superior must answer for the 
negligence of an agent or servant in 
the course of his employment where 
another is injured, it is always nec- 
essary to eStablish liability that the 
act complained of be within the scope 
of the corporate powers, as provided 
by the municipality’s charter or other 
enactment of law.” Downing v. New 
York, 219 App. Div. 444, 446, 220 NYS 


76. 

[b] For example, Highway L. § 
282e, as added by L.. (1924) c¢ 5384, 
making the owner of an automobile 
liable for the negligent operation 
thereof by any person legally using 
it, has been held not to make the 
city liable for the death of the driver 
of a truck struck by a city-owned 
motor truck, which was being used 
by the driver for his own purposes 
outside the scope ‘of the city’s busi- 
ness, notwithstanding permission to 
use the truck was given by the fore- 


Div. 444, 220 NYS 76. 
4 See statutory provisions. 


5. Wolf v. Sulik, 93 Conn. 431, 106 
A 443, 4 ALR 356. 

6. Wolf v. Sulik, supra. 

7% Wolf v. Sulik, supra. 

8. Wolf v. Sulik, supra. 

9. See statutory provisions, 

10. Gohier v. Vannier, 62 Que. 
Super. 6. 


{a] For example, such a statute 
does not apply to a collision between 
two horse-drawn vehicles occasioned 
by the act of the driver of one of 
them. trying to avoid a motor vehicle 
which is coming toward him. Gohier 
v. Vannier, 62 Que. Super. 6. 

11, Johnson v. Sergeant, 168 Mich. 
444, 134 NW 468. 

12. Del.—Hanningan v. Wright, 21 
Del. 537, 63 A 234; Tobin v. Syfrit, 
(Super.) 122 A 244) 

Ky.—Thixton v. Palmer, 210 Ky. 
838, 276 SW 971, 44 ALR 1379; Louis- 
ville Lozier Co. v. Sallee, 167 Ky. 499, 
180 SW 841. 

Me.—Pease v. Gardner, 113 Me. 264, 
93 A 550. 

Mass.—Champion v. Shaw, 154 NE 


181. 

N. C.—Williams v. Blue, 173 N. C. 
452, 454, 92 SE 270 [eit Cyc]. 

Va Smith, 146 Va. 442, 
131 SE 846, 132 ‘SE 839, 44 ALR 1175. 


Ont.—Sunston v.. Russell, 21 Ont 
WN. 160: 2 
13. Ky.—-Louisville Lozier Co. v. 


Sallee, 167 Ky. 499, 180 SW 841. 
Baan v. Sladovich, 3 la. A. 
527. 

ere one v. Gardner, 113 Me, 264, 
93 A 55 

N. e._Williams v. Seaboard Air 
Line (RR. Co.,1187 sN) Cy 348,120 SE 
608; Williams v. Blue, 173 N. Cy 1462; 
454, 92 SE 270 [cit Cyc]. 
Se eee eee Vii Berrys) 28 Or) CieeAe 

[a] MDlustration.—Where the pres- 
ident of an automobile company is 
the guest of third persons, one of 
whom he takes for a drive in his car 
before going to church, permitting 
her to drive, such president is liable 
for injuries ‘inflicted upon a bicyclist 
in a collision, as his hostess is his 
servant for the purpose of driving the 
car. Louisville Lozier Co. v. Sallee, 
167 Ky. 499, 180 SW 841. 

[b] Political committee.—Persons 


the purpose of a political speaking 
trip, one of such persons supplying 
the gasoline and the other engaging 
and paying the chauffeur, and who 
put the car in the quasi charge of 
one of the passengers, are responsible 
for the acts of the chauffeur in the 
operation of the car, and the fact 
that they are members of political 
committees does not relieve them 
from personal liability. Pease v.* 
Gardner, 113 Me. 264, 93 A 550. 

14 Collinson vy. Cutter, 186 Iowa 
276, 170 NW 420; Howard v. Zimmer- 
man, 120 Kan. 77, 242 P 131; Roland 
v. Anderson, (Mo, A.) 282 SW 752. 

15. Johnstone v. Panama-Pacific 
International Exposition Co., 187 Cal.. 
323, 202 P 34; Easton vy. United Trade 
School Contracting Coy L738. Cals 1995 
159 P 597, LRAI917A 394, 

[a] Miniature vehicles at exposi- 
tion.— Where an exposition company 
granted a concession for the opera- 
tion of miniature electric motor ve- 
hicles on its thoroughfares, and the 
holder of the concession permitted 
visitors to operate such vehicles on 
the thoroughfares although such vis- 
itors were not skilled in operating 
such vehicles among pedestrians, and 
the exposition company permitted 
this and did not provide any suitable 
pathway for such vehicles but al- 
lowed them to be operated among pe- 
destrians, and plaintiff, who had pur- 
chased a ticket to enter the grounds, 
was run into and injured by one of 
such vehicles when on the thorough- 
fare, the exposition company was 
liable. Johnstone v. Panama-Pacific 
International Exposition Co., 187 Cal. 
323, 329, 202 P 34: (“in support of 
respondent's contention that it is not 
liable in any event for appellant’s 
injuries, for the reason that it was 
a bailor of an electric car, - many 
authorities are cited to the effect 
that a bailor of a machine is not 
liable. for injuries caused through its 
use by a bailee, However, these 
authorities are not in point, for the 
reason that they relate to the ordi- 
nary care of bailment of a machine 
with a resulting injury to a third 
person, a stranger. In this case it 
was alleged that the bailor was under 
the duty to use ordinary care to pro- 
tect appellant from injury. It may 
well have been, and it was so alleged 


eee 
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without right for his own purposes may be liable 
for the act of his servant in the performance of 


such purposes.?® 
Invitee upon premises. 


person injured.1* 


In an action for per- 
sonal injuries to an invitee struck by an automobile 
in a repair shop conducted under a firm name, one 
of the persons. whose name appears in the firm 
name, whether or not actually a partner, is liable, 
not on the ground of estoppel, nor that of re- 
spondeat superior, but upon the assumption of a 
definite status with reference to the property where 
the accident occurred and a specific relation to the 


MOTOR VEHICLES 


[42 C.J.] 1123 


other.1* One who is, riding in’a motor vehicle who 
is neither the owner nor the person actually operat- 


ing it is not liable for injuries occasioned by its 


negligence.”° 


negligent operation where he is exercising no con- 
trol over it or of the driver,!® and where there has 
been no act or omission upon his part constituting 
Where, however, the occupant and 
the driver are engaged in a joint enterprise, 
occupant is equally hable with the driver for the 
negligence of the driver.*+ So likewise where the 
occupant, although he is not the owner and is 
driving the vehicle himself, is in actual control 


the 


not 


of its operation,’* or where he has the right to 


[§ 886] b. Occupant of Vehicle Driven by An- 


in the complaint, that the mere fact 
of giving the machine to_the bailee 
for operation among pedestrians was 
an act of negligence and a breach of 
the duty’’). 

{b] Permitting incompetent per- 
son to drive.—Easton vy. United Trade 
School Contracting Co., 173 Cal. 199, 
159 P 597, LRAI917A 394. 

[ec] A garage keeper in negli- 
gently failing to prevent an em- 
ployee from taking a car without the 
Knowledge of the owner while guilty 
of a breach of duty to the owner is 
not for that reason liable to one in- 
jured by the vehicle in the hands of 
the employee. Johansson v. Kemp, 
211 App. Div. 276, 207 NYS 468. 

16. Stegman v. Sturtevant, etc., 
Beef, etc., Co., 243 Mass. 269, 137 NE 
363. 

[a] For example, where the presi- 
dent and general manager of a cor- 
poration has no authority to use an 
automobile furnished a salesman in 
his private business, or to instruct 
the salesman to perform an errand 
for him, in doing so he assumes con- 
trol and ownership of the automobile, 
and stands, for the time being, as the 
owner of the automobile, in so far as 
liability for negligence in its opera- 
tion is concerned. Stegman y. Sturte- 
vant, etc., Beef, etc., Co., 243 Mass. 
269, 1387 NE 363. 

[b] The president and general 
manager of a corporation, without 
right appropriating to his own use 
for his private business an automo- 
bile furnished a salesman for use in 
the corporation’s business, is liable 
to the same extent for negligence in 
the operation of the automobile as if 
he owned the car. Stegman v. Sturte- 
vant, etc., Beef, ete., Co. 243 Mass. 
269, 137 NE 363. 

17. Jewison v. Dieudonne, 127 
Minn. 163, 149 NW 20. 

18. Liability of owner see supra 


19. Ark.—Minor v. Mapes, 102 Ark. 
351, 144 SW 219, 39 LRANS 214. 

Cal.—Burns v. Southern Pac. Co., 
Bon Gale R66, So ue oo. 

Ga.—Adamson v. McEwen, 12 Ga. 
‘A. 508, 77 SE 591. 

Kan.—Anthony v. Kiefner, 96 Kan. 
194, 150 P 524, LRA1915F 876, Ann 
Cas1916H 264. 

a voune Vv. uuriay 154) Tal’ 919, 
98 S 419; Wilkinson v. Myatt-Dicks 
Motor Co., 136 La. 977, 68 S 96, LRA 
1915E 439. 

Me.—Hobbs v. Hurley, 117 Me. 449, 
104 A 815; Pease v. Gardner, 113 Me. 
264, 98 A 550. 

Mass.—Hutchings v. 224 
Mass. 269, 112 NE 652. 

Mo.—Keim v. Blackburn, 280 SW 


46. 
10N Y.—Jerome v. Hawley, 147 App. 
Div. 475, 131 NYS 897. f 

N. C.—Williams v. Blue, 173 N. C. 
452, 92 SE 270. 

Okl.—Kenyon v. Perry, 113 Okl. 
188, 240 P 702. 


Vacca, 


Pa.—Condren v.’ Heintz, 79 Pa. 
Super. 283. 
Utah.—Foxley v. Gallagher, 55 


Utah 298,185 P 775, 
Wash.—McCanna v. Silke, 75 Wash. 

383, 134 P 1063. ; 
Wis.—Reiter v. Grober, 173 Wis. 


493, 181 NW .739, 18 ALR 362. 

[a] One whois a mere guest in an 
automobile driven by another over 
whom he has no direction or control 
is not liable for the negligence of the 
latter in the operation of the car. 
Anthony v. Kiefner, 96 Kan. 194, 150 
P 524, LRA1915F 876, AnnCasi1916E 
264; Young v. Luria, 154 La. 919, 98 
S 419; Wilkinson y. Myatt-Dicks Mo- 
tor Col; 136’-La. 977, 68S 96) LRA 
1915E 489; Hutchings v. Vacca, 224 
Mass.. 269, 112 NE 652; Jerome v. 
Hawley, 147 App. Div. 475, 131 NYS 
897; Kenyon, v. Perry, 113 Okl. 188, 
240 P 702; Foxley v. Gallagher, 55 
Utah 298, 185: P’ 775; McCanna ‘v. 
Silke, 75 Wash. 383, 134 P 1063; Rei- 
ter v. Grober, 173 Wis. 493, 181 NW 
739, 18 ALR 362. 

[b] A passenger for hire in an 
automobile, who has nothing to do 
with the control and management 
thereof, is not liable for the negli- 
gence of the driver. McCanna v. 
Silke, 75 Wash. 383, 134 P 1063. 

{c] Agreement to share expense 
at destination.—Where the owner of 
an automobile invites a third person 
to be his guest, and the person invited 
consents to go if he can pay the ex- 
penses at the point of destination, 
and the guest has no interest in the 
machine and exercises no control over 
the chauffeur, he is not liable for neg- 
ligence of the chauffeur in operating 
the machine. Adamson v. McEwen, 
12)Ga.,A.4508, 77 SH 591. 

{d] Daughter of owner.—Where 
the guest of an automobile owner 
takes. out the car without his knowl- 
edge or consent, the fact that the 
owner’s daughter is an occupant of 
the car and had previously operated 
it for her father and family does not 
render her liable for the guest’s neg- 
ligence in operating the car, where 
he is not acting under her direction 
or supervision, Keim yv. Blackburn, 
(Mo.) 280 SW 1046. 

[e] One riding on a truck as a 
passenger, neither exercising control 
nor giving any direction as to its 
movements, is not liable for injuries 
to a third person caused by the 
chauffeur’s negligence. Burns v. 
Southern Pac. Co., 43 Cal. A. 667, 185 
P 


875: 

[f{] A political speaker for whom 
an automobile and chauffeur are 
hired by others for his use while 
making a trip is a passenger only 
and not liable for the chauffeur’s neg- 


ligence. Pease v. Gardner, 113 Me. 
264, 93 A 550. 
20. Foxley v. Gallagher, 55 Utah 


298, 185 P 775. 


21. Ala.—Crescent Motor Co. v. 
Stone, 211 Ala, 516, 101 S 49. 
Iowa.—Collinson v. Cutter, 186 


Iowa 276, 170 NW 420. 


Kan.—Howard v. Zimmerman, 120 
Kan. 77, 242 P 181. 

Mass.—Hutchings v. Vacca, 224 
Mass, 269, 112 NE 652. 

Mo.—Roland v. Anderson, (A.) 282 


SW 752. 
Nebr.—Judge v. Wallen, 98 Nehr. 
154, 152 NW 318, LRAI915E 436. 


Oh.— Place vy. Berry, 28 0.C. A. 294. 

Pa.—Condren v. Heintz, 79 Pa. 
Super. 283. 

R. I.—Lucey v. Hope, etc, En- 


craving, etc, Con 45 Ry & 103, 12028 


S. D.—Van Horn y. Simpson, 35 S. 
D. 640, 153 NW 883. 

Utah.—Foxley  v. 55 
Utah. 298.4485 PB £75: 

Wash.—McCanna v. Silke, 75 Wash. 
383, 134 P 1068. : 

[a] Ilustrations.—(1) Two boys 
who borrow an automobile and take 
two girls riding are engaged in a 
joint enterprise, in which each has 
equal control over the operation of 
the vehicle, and the wantonness of 
the driver in colliding with a buggy 
and killing one of its occupants is 
imputable to his associate, who at 
the time of the accident is riding in 
the rear seat of the automobile. How- 
ard v. Zimmerman, 120 Kan. 177, 242 
P 131. (2) One, being driven to. his 
home by his nephew in an automo- 
bile bought for him by his mother, 
who kept title in her name, is liable 
for injuries caused by negligence of 
driver, he and the driver being en- 
gaged in a mutual enterprise. Ro- 
land v. Anderson, (Mo. A.) 282 SW 


752. 
Purchase of oil and gasoline 


Gallagher, 


[b] 
(1) by invited guest does not estab- 
lish liability. Neve v. Graves, 26 
Ga. A. 378, 106 SE 305. (2) While 
two traveling salesmen are engaged 
in the joint enterprise of transporting 
themselves. by automobile over the 
territory canvassed by both for dif- 
ferent merchants, one of the sales- 
men owning and operating the auto- 
mobile and the other paying sums 
about equal to the cost of gasoline 
and oil consumed, the latter, if pos- 
sessing joint control over the auto; 
mobile, may be liable for the negli- 
gence of the other in operating it, 
both being occupants at the time. 
Judge v. Wallen, 98 Nebr. 154, 152 
NW 318, LRA1915E 436. 

[c] Where an automobile owned 
by a corporation, in which only two 
persons were interested, is being 
driven by one, accompanied by the 
other, on a mutual pleasure trip, 
they are engaged in a common enter- 
prise, so as to make the negligence 
of the driver in injuring a third per- 
son in a collision chargeable to the 
passenger, and to render them jointly 
liable for such injuries. Lucey vy. 
Hope, etc., Engraving, etc., Co., 45. R. 
I. 1038, 120 A 62. 

[ad] A mere common destination 
of the driver and occupant is not 
proof of codperation. Condren v. 
Heintz, 79 Pa, Super. 283. 

22. Windham v. Newton, 200 Ala. 
258, 76 S 24; Gates v. Pendleton, 184 
Cal. 797, 195 P 664; Simeone v. Lind- 
sey, 22 Del. 224, 65 A 778; Williams 
v. Blue, 173 N.-C. 452,.92 SE 270. 

{a] Mlustration.—Where an auto- 
mobile owner, invited to earry his 
father and fellow guests to a place 
of entertainment, declined the invita- 
tion, and permitted his employee to 
drive the party to their destination, 
the inference that the father was in 
charge so as to be responsible for 
negligence of the driver was reason- 
able, and it was error to grant a 
nonsuit on the theory that the driver 
was a fellow guest. Gates v. Pendle- 
ton, 184 Cal. 797, 195 P 664. 
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control and direct the driver and fails to do so,?% 
or where, being in control, he permits another to 
drive,** he will be held responsible for an injury 
sustained by a third person by reason of the negli- 
gent operation of the vehicle. The fact that a 
guest riding in a vehicle fails to. warn the driver 
does not impose liability upon him where no inter- 
ference by the guest could have prevented the 
injury.*° 

Public employees. The fire commissioner of a 
city may be responsible for the negligence of a fire 
department automobile by a fireman assigned to 
that duty, where the commissioner was present in 
the vehicle and, although the driver was subject 
to his orders, permitted the speed to be maintained 
after reasonable opportunity for protest, and al- 
though the relation between them was not that of 
master and servant.?® 

Cars being towed. One whose only connection 
with an injury occasioned by a vehicle which is 
being towed is that he procured the rope and as- 
sisted in fastening the vehicles together and is 
riding as a passenger in the towing car is not lable 
for the negligence of the operators of either of the 
ears.?* 

Liability to driver. A passenger in an automo- 
bile may, be held liable to the driver thereof for 
injuries caused to him by reason of the passenger’s 
negligence or carelessness,?* such as by reason of his 
unnecessarily seizing the steering wheel.?® 

-[§ 887] c. Parent of Owner or Operator of Car.*° 
A parent, although not the owner of the vehicle, 


23. Collinson v. Cutter, 186 Iowa [a] 
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Question of fact.—That the 
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[§§ 886-888 


may, where present in the car at the time of the in- 
jury, be liable for the negligence of his child in 
operating it under his control and direction,** or 
where they are engaged in a common enterprise ;** 
but a parent who, although present in the vehicle, 
has nothing to do with the operation of the car 
which is owned by the child** or a third person,*# 
cannot be held liable in the absence of personal 
negligence. Under the rules applicable generally 
to the liability of a parent for the torts of his 
child,*®> the parent may be liable for the acts of 
his child in driving the motor vehicle of .another*® 
or a motor vehicle owned by the child,?? where 
in so doing the child is acting as his agent, but 
in the absence of personal negligence he is not 
liable where the child is not acting as his agent.%® 
Where liability is imposed upon the registered 
owner of a motor vehicle by a statute for injuries 
occasioned by it, the parent of the owner who is a 
minor is not subject to such -lability.*® Although 
it is unlawful for a parent to cause or permit his 
minor child to operate a motor vehicle without an 
operator’s license,*® a parent’s failure to join with 
a minor in making an appheation for a license and 
in permitting the minor to operate his automobile 
without an operator’s license does not render the 
parent liable where there is no causal connection 
between the fact of the absence of the license and 
the injury sustained.*! | 

[§ 888] d. Husband or Wife of Owner. Under 
the general rules applicable to the liability of the 
husband for the torts of his wife,*? it has been held 


duct it, and in the light of the cir- 


276, 170 NW 420. 

_ [a] Ilustration.—Where a mother 
is a passenger in an automobile 
driven by her minor son over whom 
she has control, and through the neg- 
ligence of the son plaintiff is injured, 
the mother is equally liable with 
the so6n for such injury. Collinson 
Wom Gutteresl on Lowa. 21,651) 11:0 san W. 


420. 

24. Thixton v. Palmer, 210 Ky. 
838, 276 SW 971, 44 ALR 13879; 
Louisville Lozier Co. v. Sallee, 167 
Ky. 499, 180 SW 841; Smith v. Slado- 
vich, 3 La. A. 527; Flace v. Berry, 28 
O. C. AL 294. : 

{a]. Tllustration.—The major son 
of the owner is responsible for the 
negligent operation of the automobile 
by his friend and guest, whom he 
permits to drive the car, where he is 
present in the automobile, which is 
peing driven in his interest on an 
errand of business or pleasure. Smith 
vy. Sladovich, 3 La. A. 527, 

[b] Rule applied.—W here a 
mother intrusts her automobile to 
her son, negligence of a friend, whom 
the son permits to drive while he 
rides in the back seat, will be negli- 
gence of the son. Thixton v. Palmer, 
910 Ky. 888, 276 SW 971, 44 ALR 
MISO. 

o5.5 ©ondren Vv. Heintz, 79 "Pa. 
Super. 283. 

26. Dowler v. Johnson, 225 N. Y. 
39, 121 NE 487, 3 ALR 146. 

27. Jerome v. Hawley, 147 App. 
Dive ut Vosyelol .N Ys. 397. 

[a] Proximate cause.—The act of 
defendant in procuring a rope fifty 
feet long and connecting the cars so 
that one followed some forty or 
fifty feet behind the other is not the 
proximate cause of an injury occa- 
sioned to a bicyclist caught by the 
tow rope where the towed car failed 
to follow the towing car, causing the 
rope to sweep the street. Jerome v. 
Hawley, 147 App. Div. 475, 131 NYS 


897. 

28. Jenkins v. Case, 125 Me. 508, 
TER ON Vie 

29. Jenkins v. Case, supra. 


passenger unnecessarily seized the 
steering wheel. Jenkins v. Case, 125 
Net DOS a bodes Olio : 

30. Liability of owner for act of 
child see supra §§ 843-848. 

31. Hutchings v. Vacca, 224 Mass. 
269, 112 NE 652; Morken vy. St. Pierre, 
one Minn, 106, 179 NW 681, 180 NW 

{a] Tllustration.—Mother permit- 
ting fourteen-year-old son to drive. 
Morken v. St. Pierre, 147 Minn. 106, 
179 NW 681, 180 NW 215. 

32. Collinson v. Cutter, 186: lowa 
276, 170 NW 420; Anthony v. Kiefner, 
96 Kan. 194, 150 P 524, LRA1915F 
876, AnnCasl916E 264. 

33. Anthony v. Kiefner, supra. 

34. Holland v. Goode, 188 Ky, 525, 
222 SW 950. 

[a] For example, a father was not 
liable for the negligence of his minor 
son driving his son-in-law’s automo- 
bile on the business of a third per- 
son, although with the consent of 
the father, who was present in the 
car as the guest of his son and the 
third person. Holland vy. Goode, 188 
Ky. 525, 222) Sw 950. 

35. Liability of parent for tort of 
child generally see Parent and Child 
[29 Cye 1665]. 

36. Russo v. McAviney, 96 Conn. 
21, 112 A 657; Collinson v. Cutter, 186 
Iowa 276, 170 NW 420; Emanuelson 
ee abate 148 Minn. 417, 182 NW 
521. 

[a] Husband’s car.—A mother is 
liable for the negligence of a minor 
son in driving her husband’s car 
when it is being driven by him with 
her permission and for purposes of 
her own, she being present in the car. 
Collinson yv. Cutter, 186 Iowa 276, 170 
NW 420. 

[b] Test of scope of employment, 
—The test in determining whether a 
son in driving an automobile is with- 
in the scope of his employment by the 
father is whether the act of using 
the car on the part of the son is the 
natural and ordinary act for an ordi- 
narily prudent person, conducting the 


‘work as the son is permitted to con- 


cumstances as presented to him, Rus- 
pee McAviney, 96 Conn. 21, 112 A 

37. Allen y. Bland, (Tex. Civ. A. 
168 SW 35. f cies, 

[a] Where a boy eleven years old 
by consent of his father purchased 
an automobile, kept it at a garage, 
the bills being paid by the father, the 
boy having unlimited authority to 
call for the car at any time, day or 
night, the boy in operating the car is 
the servant of the father, and hence 
the father is liable for an injury to 
a third party under the doctrine of 
respondeat superior. Allen v. Bland, 
(Tex. Civ. A.) 168 SW 35. 

38. Dempsey yv. Frazier, 119 Miss. 
1, 80 S 341; Doersam v. Osmalek, 202 
App. Div. 621, 194 NYS 872. 

[a] DlustrationA father who 
does not direct one son to use an 
automobile owned by another son, 
and who has no knowledge that the 
automobile is being so used, is not 
liable for the negligence of such first 
son in the use of such other son’s 
automobile, while driving the mother 
at the mother’s request, although dur- 
ing the trip the mother buys food 
for the family, since the mother, in . 
asking the son to take her out driv- 
ing, is not acting as the father’s 
agent, and the son, in driving the 
mother, is not acting as the father’s 
agent. Doersam v. Osmalek, 202 
App. Div. 621, 194 NYS 872. 

[b] Where a father gives an au- 
tomobile to a minor son; who it 
does not appear is a negligent driver 
when the car is given to him, the 
father is not liable for the torts of 
the son in operation of the ear. 
DES v. Frazier, 119 Miss. 1, 80 § 


39. Webster v. St. Pierre, 32 Que. 
K. B. 388. 

40. See supra § 836. 

41. Arrelano v. Jorgensen, 52 Cal. 


A. 622, 199 P 855, 


42. Liability of husband for torts 
or ie as see Husband and Wife 
§ . 


For latef cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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) 
that a husband where present in a car owned by the 
wife is responsible for her negligence in driving it,*? 
- but that he is not liable where he is not present 
and the wife is driving her own car for her own 
purposes.** Under the general rules applicable to 
the lability of the wife for the torts of her hus- 
band,*® she is not liable for his negligence in driving 
a car owned by him,*® nor is a wife occupying a car 
owned by her husband liable for its negligent opera- 
tion unless she is in actual control of it.47 

Negligence of employee. The fact that title to 
the vehicle is in the wife’s name and that she pays 
the driver does not relieve the husband from re- 
sponsibility for injuries occasioned by the negligence 
of a servant in driving the car, where he has full 
dominion over the car and driver and furnishes 
‘the wife with funds to pay all the servants.*® 

[§ 889] e. Parent or Guardian Signing Minor’s 
Application for License. Under some statutes the 
negligence of a licensed minor in driving a ear is 
imputed to the parent or guardian who signed his 
application for a license, and he is made jointly 
and severally liable with the minor.*® Such a stat- 
ute does not violate a constitutional requirement 
that general laws have uniform application®® or 
forbid a grant of special privileges,°+ and it is suffi- 
ciently expressed by the title of a statute enacted 
*‘to regulate the use and operation of vehicles upon 
the public highways; ... to provide for the li- 
eensing of persons operating motor vehicles,’’ ete.®? 
Such a statute applies to one signing as ‘‘parent’’ 
although he stands merely in the relation of loco 
parentis to the minor and employs him to drive 
his machine.®*? Under such a statute it is not ma- 
terial whether the minor at the time of his negli- 
gent act was upon the business of the signer of the 
application or not.5+ The liability of the signer is 
not limited to negligent acts of the minor resulting 
from driving,®® but extends to any negligent act 
which is the direct result of the privilege extended 
by the state to the minor under his operator’s li- 
cense to operate an automobile upon a public high- 


43. Minor v. Mapes, 102 Ark. 351,|v. Hurley, 
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117 Me. 449, 104 A 815; 


[42 C.J.] 1125 


way.°’ Hence it extends to a ¢ase in which the 
minor has temporarily intrusted the operation of 
the automobile to another minor who is riding with 
him and who is not the holder of an operator’s 
license.®? Under such a statute the signer of the 
application is not relieved from liability by the 
failure of a jury to find against the persons pri- 
marily liable for the injury.*® 

[§ 890] f. Partner of Operator and Owner. 
Where copartners are riding in an automobile in 
partnership business, the negligence of the owner 
and partner in driving the automobile is imputable 
to the other partner, since as a member of the ¢o- 
partnership the owner and driver is his agent.°? 

[§ 891] g. Bailee.*° The borrower of a motor 
vehicle is lable for the negligence of one who at 
the time of the injury is driving the ear as his 
agent or servant, but he cannot be held lable 
upon the doctrine of respondeat superior for the 
negligence of one who is merely performing a 
friendly act for him in the absence of any legal 
relation in which.he has the right to control the 
driver.*2 The hirer of a motor vehicle is not lable 
for an injury, the proximate cause of which is the 
defective condition of the vehicle, which was due 
to the negligence of the owner, if anyone.®* 

[§ 892] h. Master or Principal of Operator—(1) 
In General. One standing in the relation of master 
or principal to the driver of a vehicle owned by-a 
third person may, under the principle of respondeat 
superior,®* be held liable for the acts of the servant 
or agent in the scope of his authority or employ- 
ment.® 

[§ 893] (2) Relationship of Master and Servant 
or Agency—(a) Necessity. To impose liability 
upon one not the owner of a motor vehicle for the 
acts of another in operating it under the rule of 
respondeat superior it is necessary that the person 
causing the injury shall stand in the relation of 
servant or agent to the person whom it is sought 
to hold lable.®® 

[§ 894] (b) Sufficiency and Existence of Rela- 


Conn. 149, 115 A 686. 


144 SW 219, 39 LRANS 214. 

44. Scheibie v. Kalkoff, 210 Ky. 
789, 276 SW 846; Foster v. Ingle, 147 
Tenn. 217, 246 SW 530, 27 ALR 1214. 

45. Liability of wife for torts of 
husband see Husband and Wife § 630. 
gor Pleau v. Forget, 60 Que. Super. 

47... Williams ‘v. “Blue, 4173 N: 
452, 92 SE 270. 

48. Penticost v. Massey, 201 Ala. 
261, VLOS* 675. 

49. See statutory provisions. 

50. Buelke v. Levenstadt, 130 Cal. 
684, 687, 214 P 42. 

51. Buelke v. Levenstadt, supra. 

52. Buelke v. Levenstadt, supra; 
State Compensation Ins. Fund vv. 
Scamell, 73 Cal. A. 285, 238 P 780. 

53. Buelke v.. Levenstadt, 190 Cal. 
684, 214 P 42, 

54. Lackey v. Olds, ete., Interex- 
change, (Cal. A.) 252 P 672. See 
Idemoto v. Scheidecker, 193 Cal. 653, 
226 P 922 (where evidence as to the 
application for the operator's license 
was treated by the parties as within 
the issues). 
ae Bosse v. Marye, (Cal. A.) 250 
v. Marye, supra. 

v. Marye, supra. 
v. Marye, supra. 
59. Van Horn y. Simpson, 35 S. D. 
640, 153 NW 883. Sule 
60. Liability of owner see supra 


§ 873. 
61. Gates v. Pendleton, 184 Cal. 
195 P 664; Shea v. Hemming, 


497, 
97 ‘Conn. 149, 115 A 686; Hobbs 


Doersam v. Isenburg, 205 App. Div. 
447, 199 NYS 569; Freibaum v. Brady, 
143 App. Div. 220, 128 NYS 121; Dia- 
mond v. Sternberg Motor Truck Co., 
87 Mise. 305, 149 NYS 1000; Horn- 
stein v. Southern Boulevard R. Co., 
79 Mise. 34, 138 NYS 1080. 

[a] A person driving a car at the 
request of a borrower thereof on 
business for such borrower is acting 
within the scope of his authority, 
although there is no contract of hir- 
ing, so as to render the borrower 
liable for injuries caused by the 
driver’s negligence in operating the 
car. Shea v. Hemming, 97 Conn. 149, 
115 A 686. 

62. Stoddard v. Fiske, 35 Cal. A. 
607, 170 P 663. 

[a] Thus, where, when the driver 
of a loaned automobile was arrested 
for speeding and taken to a police 
station, his friend riding with him 
took the automobile to go to the 
central police station to deposit bail 
and secure an order for the driver’s 
release, and returning from such er- 
rand ran into and injured a woman, 
the arrested driver was not liable for 
the injury, there being no legal rela- 
tion between him and his friend, but 
mere friendship. Stoddard v. Fiske, 
3b Cal. Ags 6075 17 02P4 663: 


63. Bohan vy. Metropolitan BHx- 


press Co., 122 App. Div. 590, 107 NYS |’ 


530. 

64. Master’s liability for acts or 
Omissions of servant generally sce 
Master and Servant §§ 1451-1510. 

65. Conn.—Shea v. Hemming, 97 


Del.—Hannigan v. Wright, 21 Del. 
537; 638: 7A 234; Tohin» v. Syfrit; 
(Super.) 122 A 244. 

Ind.—Sargent Paint Co. v. Petro- 
vitzky, 71 Ind. A. 358, 124 NE 881. 

Me.—Pease v. Gardner, 113 Me. 264, 
93.A 550. 

Mass.—Champion v. Shaw, 154 NE 
181; Stegman v. Sturtevant, etce., 
Beef, ete., Co., 243 Mass. 269, 137 NE 
363. 

Va.—Green v. Smith, 146 Va. 442, 
131 SE 846, 132 SE 839, 44 ALR 1175. 

Wis.—Ouellette v. Superior Motor 
ete., Works, 157 Wis. 531, 147 NW 
1014, 52 LRANS 299. 

Ont.—Sunston y. Russell, 2 OntWN 


160. 


[a] Where a garage keeper stores 
@ car, under an agreement to deliver 
and eall for it, and has the exclusive 
right to engage, discharge, and con- 
trol employees delivering and calling 
for the car, the garage keeper, and 
not the owner of the car, is responsi- 
ble to third persons for the em- 
ployee’s negligence in such a Service. 
Green v. Smith, 146 Va. 442, 131 SH 
846, 182 SH 839, 44 ALR 1175. 

66. Wilkinson v. Myatt-Dicks Mo- 
tor Co., 1386 La. 977, 68 S 96, LRA 
1915E 439; Titus) v. Tangeman, 116 
App. Div. 487, 101 NYS 1000; Sams 
v. Arthur; 135 S.C. 123, 433..SH.205. 

[a] Rule applied.—An automobile 
was under trial for purchase by de- 
fendant’s father but it -broke down 
and the father directed his chauffeur 
to take the machine and haul it to 
the repair shop. ' This was under- 


1126 [42 0.3. 


tionship—aa. In General. 


ant.®* 


taken by having the disabled ma- 
chine towed by another automobile 
which defendant’s father owned and 
which was driven by his chauffeur. 
Defendant was requested to go along 
to steer the disabled vehicle and did 
so. It was held that under these 
circumstances the chauffeur was not 
defendant’s servant so as to render 
defendant liable for any negligence 
of the chauffeur. Titus v. Tangeman, 
116 App. Div. 487, 101 NYS 1000. 

67. Janik v, Ford Motor Co., 180 
Mich. 557, 147 NW 510, 52 LRANS 
294, AnnCasl1916A 669. 

{a] Authority to employ.—In an 
action for injuries to defendant’s cus- 
tomer, riding on the running board 
of a delivery automobile driven by 
one authorized by defendant’s father, 
whether the father had authority to 
arrange for delivery by the driver 
of the automobile was held for the 
jury under the evidence. Coyne v. 
Maniatty, 235 Mass. 181, 126 NE 377. 

{b] Employee of agent.—An oil 
company is not liable for damages 
resulting from a collision between a 
milk wagon and an oil truck used in 
distributing its products, where the 
truck belonged to one claimed to be 
its agent, and the driver was em- 
ployed and directed solely by him. 
ya vy. Arthur, 135 S.-C. 123, 133 SH 
205. 

[c] Employee of member of as- 
sociation.— Where, under the by-laws 
of an auto stage association, each 
member owns and operates his own 
stages along the prescribed routes 
and retains the profits derived there- 
from, although the terminals and 
certain other facilities are managed 
by the association, the owner and 
operator of such a stage, and not the 
association, is the master of the 
driver, and liable for his negligence. 
Frierson v. Pacific Gas; etc., Co., 55 
Cal. A. 397, 203 P 788. 

{d] President of company using 
company’s car.—Where the president 
and general manager of a corpora- 
tion, in a position of authority over 
a salesman, directs the salesman to 
take an automobile furnished him by 
the corporation for use in its busi- 
» ness, and use it for the private busi- 
ness of the president, it could be 
found that the salesman does not do 
50 aS a mere matter of accommoda- 
tion, but in obedience to the direc- 
tions of the president and as his 
agent or servant, and, if such is the 
fact, the president is liable for the 
sSalesman’s negligence in the opera- 
tion of the automobile. Stegman v. 
Sturtevant, etc, Beef, etc., Co., 243 
Mass. 269, 137 NE 363. 

[e] Person permitted to drive.— 
Where one who had borrowed a mo- 
tor vehicle from the owner, while 
using it in his business for the pur- 
pose for which he borrowed it, per- 
mitted another person accompanying 
him to drive, it may be found that by 
accepting such person’s offer to drive 
he made such person his agent and 
is liable for the negligence of such 
person. Dooley v. Laird, (Mass,) 155 
NE 599. 


Whether at the time of 
the occurrence of the injury the driver of the vehi- 
cle stood in the relationship of servant or agent 
to the person whom it is sought to charge with lia- 
bility is to be determined under the principles 
generally applicable to the determination of the 
existence of the relationship of master and serv- 
So a driver in the general employment of 
one person may be temporarily loaned to another 
for some special service with respect to which such 
other may become liable as master for the acts 
of the driver without any actual contract of em- 
ployment or payment for service.® 

[§ 895] bb. Vehicle and Driver Furnished by 
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Owner. 


ae ee ee q 
~ oe 


[§§ 894-895 


Where the owner of a motor vehicle fur- 
nishes it with a driver to another for the perform- 
ance of the latter’s work, the question of whether 
the owner or the hirer or borrower is liable for 
the negligence of the driver depends upon which 
has the power to control and direct the driver in the 
performance of his work.®® 
the direction and control of the driver he, as has 
already been noted, remains liable for his negli- 
gence,° and the hirer or borrower is not liable; 
but on the other hand, if the driver is placed under 
the control of the hirer or borrower, he becomes 


If the owner retains 


pro hae vice the servant of the hirer or borrower 


{[f] Political speaker and driver 
of car.—A person, a political speaker, 
who is simply one of the passengers 
for whom the car was engaged, is 
not legally responsible for the negli- 
gence of the chauffeur in operating 
the car, although he is put in charge 
during the trip so far as directions 
to the chauffeur are concerned as to 
the route to be taken, since he is not 
in legal possession, control, and 
management of the car, and the 
chauffeur is not acting as his servant. 
Pease v. Gardner, 113 Me. 264, 93 A 
550. ' 

{g] Demonstration of car.—Where 
a dealer in automobile trucks kept 
drivers to demonstrate such trucks 
and, for the purpose of making a sale 
to a dry goods firm, sent out one of 
its drivers with one of the trucks to 
demonstrate the use of the truck by 
delivering articles for the dry goods 
firm to its customers, and an em- 
ployee of the dry goods firm went 
along to instruct the driver where to 
go, but the actual operation of the 
machine was at all times under the 
personal control of the driver, the 
dry goods firm was not liable for 
the negligence of the driver in strik- 
ing and injuring a pedestrian. Mc- 
Guire v. Autocar Sales Co., 150 App. 
Div. 278, 134 NYS 702. 

Essentials of relationship of mas- 
ter and servant generally see Master 
and Servant §§ 2-7. 

Relationship imposing liability un- 
Ger rule of respondeat superior see 
Master and Servant §§ 1453-1467. 

68. Janik v. Ford Motor Co., 180 
Mich, 557,.147 NW 510, 52 LRANS 
294, AnnCas1916A 669; McNamara v. 
Leipzig, 227 N. Y. 291, 125 NE 244; 
Olson v. Clark, 111 Wash. 691, 191 PB 
810 [foll Olsen v. Veness, 106 Wash. 
599, 178 P 822]. 


69. See supra § 859. 
70. See supra § 859. 
71. Wagner v. Motor Truck Rent- 


ing Corp., 234 N. Y. 31, 136 NE 229; 
Gharles: wv, Barrett, | 2338 (Ny OY, 2127, 
135 NE 199 [aff 197 App. Div. 584, 
190 NYS 137]; McNamara v. Leipzig, 
227 N. Y. 291, 125 NE 244; Bohan vy, 
Metropolitan Express Co., 122 App. 
Div. 590, 107 NYS 530; Waldman y. 
Picker, 140 NYS 1019; Connor vy. Mec- 
Candless, 84 Pa. Super. 307. 

{a] Tilustrations.—(1) Where a 
building contractor to secure the re- 
moval of excavated material makes 
an agreement with a trucking com- 
pany under which the company 
agrees to furnish trucks at a speci- 
fied price per day, each truck to make 
a designated number of daily loads, 
to put a representative in charge, and 
to be responsible for the truck driv- 
er’s neglect or laziness, the drivers 
are the contractor’s servants and he 
is not responsible for their negli- 
gence, Wagner v. Motor 
Renting Corp., 234 N. Y. 31, 1386 NB 
229. (2) A truck driver who hauls 
goods for an express company, to 
which the truck is rented by the 
owner, is the servant of the truck 
owner, not of the express company, 
where he is hired and his services 


Truck: 


who is responsible for his negligence,‘? the ques- 


paid for by the owner, who directs 
him each day to proceed to the point 
designated by the express company, 
which merely tells him where to get* 
the goods, the truck being returned 
to the owner’s garage at the end of 
each engagement, and the express 
company, having no .authority to se- 
lect or discharge the chauffeur, is not 
liable for his negligence. Charles 
v. Barrett, 197 App. Div. 585, 190 
ase 13% [aff 233 N. Y.. 12%, 135 NB 
NOI 

72. Sargent Paint Co. v. Petro- 
vitzky, 71 Ind. A. 353, 124 NE 881; 
Grothmann vy. Hermann, (Mo, A.) 
251 SW 461; Wagner v. Motor Truck 
Renting Corp., 234 N. Y. 31, 137 NE 
229; DePerri v. Motor Haulage Co., 
185 App. Div. 384, 173 NYS 189; 
Baum y. Link, 110 Mise. 297, 180 NYS 
468; Olson v. Clark, 111 Wash. 691, 
191 P 810; Olsen v. Veness, 105 Wash, 
599, 178 P 822. 

[a] “In other words, after the 
owner has turned such rented vehicle 
and driver over into the control of 
the person renting or leasing same, 
then such latter person stands in the 
same position with third persons as 
though he were the owner, and is 
liable to any third persons for all in- 
juries’ caused by such vehicle, or 
truck, due to the negligence and 
want of care of the driver of same.” 
Olson v, Clark, 111 Wash. 691, 693, 
191 P 810 [foll Olsen v. Veness, 105 
Wash, 599, 178 P 822]. 

[b] Necessity of control.— The 
mere fact that the owner has hired 
a motor vehicle and driver to another 
for a particular purpose does not 
show that the driver in operating the 
vehicle is the servant of the hirer, 
where there is no evidence that any 
control over the management of the 
vehicle was exercised by the hirer. 
Conroy v. Murphy Transfer Co., 148 
Minn, 14, 180 NW 704. 

{c] Illustrations.—(1) One who 
hires a truck and driver with which 
to make deliveries of its goods and 
gives directions as to how the de- 
liveries are to be made is liable for 
the negligent act of the driver while 
engaged in itS business and subject 
to its direction and control. Fine- 
gan v. H. C. & A. I. Piercy Contract- 
ing Co., 189 App, Div. 699, 178 NYS 
785. But see Sargent Paint Co. v. 
Petrovitzky, 71 Ind. A. 353, 124 NE 
881 (holding .the question to be one 
for the jury). (2) Where a trucking 
company employed by a building con- 
tractor to remove some excavated 
material hired trucks and drivers at 
a stated price per day from a truck 
renting company, and both the build- 
ing contractor and the trucking com- 
pany gave the truck drivers direc- 
tions as to the routes, and employed 
men to follow them up and see that 
the drivers performed their work, 
the jury were authorized to find that 
the trucking company was liable for 
the driver’s negligence. Wagner v. 
Motor Truck Renting Corp., 234 N. Y, 
31, 1386 NE 229... 

{d] Liability to passenger.—(1) 
An undertaker who leases an auto- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion being ordinarily one for the jury.73 The fact 
that the hirer has the authority to direct the driver 
when and where to come with the vehicle, where to 
go, and where to stop, does not in itself constitute 
such control as to impose liability upon the hirer 
for the negligent acts of the driver,7* nor does the 
fact that the hirer may give the driver specific 
instructions from time to time with respect to the 
work which is to be done.7> Where the hirer of 
the vehicle induces the driver furnished by the 
owner to part with its control to a third person 
in violation of the terms of the bailment, the hirer 
is responsible for the negligence of such person."® 

Right to discharge. The mere fact that one to 
whom motor vehicles and drivers are furnished by 
the owner under a contract for the performance 
of particular work reserves the right to discharge 
any particular driver from the work does not make 
the drivers of the trucks so furnished the servants 
of the hirer.** 

[§ 896] cc. Driver Furnished by Hirer or Bor- 
rower of Vehicle. Where the owner of a motor 
vehicle rents it to another who hires a driver and 
gives him his instructions, the owner merely paying 
his wages, the hirer and not the owner is liable 
as master for the driver’s negligence in operating 
the vehicle.78 So where a vehicle is borrowed and 
the borrowers procure the owner’s. driver to drive 
it for them upon the particular occasion subject 
to their direction and control, they are lable for 
mobile and a chauffeur was liable for| 456 mem]. 
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his negligence.”® 

[§ 897] dd. Driver Employed by Servant. The 
master is not responsible for the acts of one em- 
ployed, without express or implied authority, by 
his servant to drive the vehicle,®® unless the act 
of employment has been ratified by him.*+ 

[§ 898] ee. Driver Furnished to Owner of Vehi- 
cle. Where the owner of an automobile contracts 
with another who’agrees to furnish a driver and 
operate, the car for a stipulated compensation, the 
driver 1s the servant of such other and the latter 
is liable for injuries to third persons due to the 
driver’s negligence,®? although the owner directs 
him where to go,** and the owner is not liable 
unless he actively interferes with the manner of 
driving the car,8* or unless by some independent 
negligent act or omission he becomes a procurer 
and cause of the wrongful act complained of.%® 
Where a dealer was requested by an owner to sell 
her automobile, and he later sent another to drive 
her to a prospective buyer, if he thereby delegated 
the duty of exhibiting the car to the driver, where 
such delegation was ratified, he was only liable for 
the driver’s negligence if he failed to exercise due 


‘care in selecting him, and his liability was to the 


owner, who was liable to third persons.*® 

[§ 899] (3) Scope of Employment or Authority. 
As in other cases in which it is sought to impose 
habilty upon a mastér for the acts of his’ servant 
under the rule of respondeat superior,’’? the act 
gave bond for the appearance of such 


injuries to a passenger caused by 
negligence of the chauffeur in driving 
passengers from a funeral under a 
contract of carriage, even though the 
undertaker did not own the auto- 
mobile and did not pay the chauf- 
feur’s salary. Mahany v. Kansas 
Gity /R: Co.) (Mo.)- 254° Sw-16,'''20 
(“although said Newcomer’s Sons 
may have been private carriers, they 
were operating and in control of the 
automobile and the driver thereof in 
the transportation of the plaintiff, 
and, under the statute of 1911 (Laws 
1911, p. 330, § 12, subd. 9), relating 
to motor vehicles, they were réspon- 
sible for damages to persons and 
property by the failure of the driver 
to exercise the highest degree of 
care, as stated in the former opinion. 
286 Mo. 601, 228 SW 821, 824’). (2) 
Where defendant, a funeral director, 
hires an automobile from another to 
use at a funeral, and the chauffeur 
of the hired automobile in closing 
the door of one of defendant's auto- 
mobiles caught plaintiff's hand and 
injured it. defendant was not relieved 
from liability 9n the ground that the 
one from whom he hired the automo- 
bile was an independent. contractor, 
since the chauffeur was subject to 
defendant’s directions, Grothmann 
v. Hermann, (Mo. A.) 241 SW 461. 
(3) In an action for personal injuries 
received by a passenger from the 
negligent operation of an automobile 
in which he-was riding, against one 
who hired a car to transport plaintiff, 
the fact that the hirer was sitting in 
the front seat with the driver of the 
ear and on one occasion warned him 
to be careful does not show that he 
parvicipated in or sanctioned the 
negligent conduct of the driver so 
as to render him liable. Hannon v. 
Van Dycke Co., 154 Wis. 454, 143 NW 
150. (4) Care required toward pas- 
sengers generally see supra §§ 803-805, 

73. See infra § 1091. 

74. McNamara v. Leipzig, 227 N. 
Y. 291, 125 NE 244; Hanrahan v. New 
York Edison Co., 212 App. Div. 295, 
208 NYS 633; Waldman vy. Picker, 140 
NYS: 1019. 

75. Cattini v. American R. Ex- 
press Co., 202 App. Div. 336, 196 NYS 
10. [aff 234 N, Y. 585 mem, 138 NE 


76. Wollaston ive Pa. 


Park, 47 
Super. 90. 

[a] Placing guest in control,— 
Where a person hires an automobile 
and is furnished by the owner there- 
of with a competent chauffeur, who 
is only to take instructions from the 
hirer as to destination, and, after the 
destination is named and the journey 
started, the hirer requests the chauf- 


.feur to permit a guest in the machine 


to take the wheel, and the guest, 
after taking the wheel, negligently 
drives the machine so as to injure a 
person on the road, the hirer of the 
machine will be liable in damages 
for the injuries sustained. Wollas- 
ton v. Park, 47 Pa. Super. 90. 

77. Cattini v. American R. Ex- 
press Co., 202 App. Div. 336, 196 NYS 


10. [aff 234 N. Y. 585 mem, 138 NH 
456 mem]. 

78. Diamond v. Sternberg Motor 
A re Co., 87 Misc. 305, 149 NYS 
000. 

79. Pease v. Gardner, 113 Me. 264, 
93 A 550. 

[a] Where members of a political 


committee are given the use of a pri- 
vate automobile to take a political 
speaker through the country, they to 
pay for the gasoline and chauffeur, 
and they hire the chauffeur of the 
owner of the car to drive it on that 
occasion, and place the car 
chauffeur at the disposal of the 
speaker, the chauffeur during that 
trip is their servant, since he is sub- 
ject to their direction and control, 
and they are liable, for injuries 
caused by his: negligence. Pease y. 
Gardner, 1138 Me. 264, 93 A 550. 


80. White v. Levi, 137 Ga. 269, 73 
SE 376. 
[a] One who is sent by a repair- 


man to bring a disabled car in can- 
not, in the absence of express or im- 
plied authority, employ a third per- 
son to take the car in. White v. 
Levi, 137 Ga. 269, 73 SH 376, 

81. White v. Levi, supra. 

{a] Pleading.—In the absence of 
any direct allegation of ratification, 
a mere averment that the person so 
employed was arrested and fined for 
violating a municipal ordinance in 
regard to the driving of automo- 
biles in the city, and that the master 


and | 


assistant after his arrest, and paid 
the fine imposed upon him, will -not 
suffice to sustain the petition against 
a general demurrer. White v. Levi, 
137 Ga. 269, 73 SEH 376. 

82. Baker v. Allen, ete, Auto 
Renting Co., 231 N. Y. 8, 181 NE 551. 

[a] Where an automobile is 
stored at a garage under an agree- 
ment whereby the garage keeper, for 
an agreed compensation, is to fur- 
nish the chauffeur, the chauffeur 
while so operating the automobile 
is the servant of the garage keeper, 
and hence he is liable for an injury 
caused by the negligence of the 
chauffeur, Ouellette v. Superior 
Motor, etc., Works, 157 Wis. 531, 147 
NW 1014, 52 LRANS 299; Norris yv. 
J peheetey TOO elC COs coe, SOL nae 

83. Baker v. Allen, ete, Auto 
Renting Co., 231 N. Y. 8, 1381 NE 551. 

84. Baker v. Allen, ete, Auto 
Renting Co., Supra. 

[a]. A hospital’s orderly, directed 
to go with its ambulance driven by 
the chauffeur of a garage owner to 
bring a patient to the hospital, is 
not presumed to have authority to 
direct the speed and manner of driv- 
ing as a matter of.law, and a jury 
could find that, when the orderly un- 
dertook to direct the manner of driv- 
ing, he deviated from his line of duty, 
so that the hospital, as his niaster, 
was not liable therefor. Baker v. 


Allen, etc. Auto Renting Co., 231 
eNae Yan, 131 NE 551. 

85. Baker v. Allen, etc., Auto 
Renting Co., supra. 


[a] Allowing ambulance doors to 
swing open.—The negligence of the 
hospitals orderly in permitting the 
doors of the ambulance to swing 
open while driven by the garage 
owner’s chauffeur might be the negli- 
gence of the hospital orderly, as the 
servant of the hospital, so as to ren- 
der the hospital liable for damaging 
another vehicle, if that negligence 
was a contributing cause of the acci- 
dent. Baker v. Allen, ete.,, Auto 
Renting Co., 231 N. Y. 8, 181 NE 551. 

86. Brown v. Wright, 100 Conn. 
DO Se Ase AS Tt, 

87. See Master and Servant §§ 
1469-1495, 
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8s 399-900. 


of the servant in driving the vehicle must, in order | employer, an employee uses a vehicle which the em- 


to impose liability upon his master, have been within 
the scope and purpose of his employment,®* al- 
though it may be against the instruction of the 
For example, a garage keeper®® or a 
repairman®! is not liable for the acts of an employee 
outside the scope of his employment in driving a 
motor vehicle for the accommodation of a, customer. 

[§ 900] (4) Servant Driving His Own Vehicle.°” 
Where, with the express or implied assert of the 


employer.*®? 


88. Hill v. Haynes, 204 Mich. 536, 
170 NW 685; Eberle Brewing Co. v. 
Briscoe Motor Co., 194 Mich. 140, 
160 NW 440; O’Loughlin v. Mackey, 
LSZeADp.w Div. O31) 1697 IN Vi Sob 5 
Wooding. v. Thom, 148 App. Div. 21, 
1Z29NVS 50 Lait 209 IN. 0583. mem, 
103 NE 1135 mem]; Gresh v. Wana- 
maker, 237 Pa. 13, 84 A 1108. 

[a] A mere deviation (1) from the 
master’s business, aS where a chauf- 
feur returning with a battery from 
a charging station deviates from his 
route to procure a pair of pliers for 
his own use, does not necessarily pre- 
elude him from still being executing 
his master’s business. Gibson’ v. Du- 
pree, 26 Colo. A. 324, 144 P 1133. (2) 
Where a person is injured by the 
negligent operation of an automobile 
while being driven by a garage Own- 
er’s employee, who was returning the 
car to the garage after having taken 
its owner to his home, the case is for 
the jury and a verdict for plaintiff 
will be sustained where the evidence 
is conflicting as to whether the sum 
paid by the owner of the car to the 
garage keeper included payment for 
services of the parage Keeper’s em- 
ployees in driving the car to and 
from its owner’s home, and where at 
the time of the accident the deviation 
from the direct route of return to the 
garage was not so great as to war- 
rant a conclusion of law and that 
the employee was pcting oyeerce the 
scope of his employment. 
Ni eighard, 248 Pa. 24,°93 A 773, 
SST ae te 662. | Pane ade 
eparture from service gene 
Saster and Servant §§ 1493-1495. 

[b] Acts within scope of employ- 
ment.—(1) Act of garage employee 
in driving automobile to the garage 
to be repaired. Reinhardt v. G, W. 
Tisdale, Inc., (N. J. Sup.) 133 A ‘523. 
(2) Manager of service station dem- 
onstrating old car to prospective 
customer. Champion Vv. Shaw, 
(Mass.) 154 NE 181. (3) Where one 
contemplating the purchase of a mo- 
tor delivery truck allows his em- 
ployee to accompany the demon- 
strator, instructing the demonstrator 
to show the employee how to run it, 
the employee in attempting to’ op- 
erate the truck may be found to be 
acting as the agent of his employer. 
Hammons v. Setzer, 72 Wash. 550, 
TeOp Rahal. , 

[ec] Acts not within scope of em- 
ployment.—(1) Driving car borrowed 
from third person to convey one rep- 
resenting himself to be a coem- 
ployee. Eberle Brewing Co. v. Bris- 
coe Motor Co., 194 Mich. 140, 160 NW 
440. (2) Servant of repairman driv- 
ing car which he has repaired to go 
to his home for a meal without per- 
mission of master. Hill v. Haynes, 
204 Mich. 536, 170 NW 685. (3) Em- 
ployee not authorized to drive a ve- 
hicle taking a car belonging to his 
master from another employee and 
driving it. O’Loughlin v. Mackey, 
182 App. Div. 637, 169 NYS 835. (4) 
Act of servant sent to report upon 
condition .of ‘car in driving car 
against inferential directions of mas- 
ter, Wooding v. Thom, 148 App. Div. 
21 ABZ NYS) 20 shail 209° N.Y. (533 

em, 103 NE 1135]. 

89. Gibson v. Dupree, 26 Colo, A. 
224, 144 P 1133, 
[a] Use of car by garage em- 


Luckett |: 


(3) Deviation or |; 


ployment,®* nor 


ployee.—Where an accident occurs 
while an employee of a garage keeper 
is engaged in performing a duty of 
his employment, his employer may 
be liable notwithstanding he is using 
an automobile belonging to a patron 
of a garage against his employer’s 
express instruction. Gibson v. Du- 
pree, 26 Colo. A. 324, 144 P 1133. 


90. Main St. Garage v. Eganhouse 
Optical Co., (Tex. Civ. A.) 223 SW 
316. 

“"91. Bastien v. Ford Motor Co., 189 


Ih. A. 867; Gresh v. Wanamaker, 237 
Pa. 18, 84 A 1108; Berantsen v. 
Reuteler, 191 Wis. 275, 210 NW 708. 

[a] Ilustration.—The proprietors 
of a store running an automobile re- 
pair department are not liable to 
plaintiff, who applied to an employee 
in another department to send out a 
man to bring her in in her injured 
automobile, for injuries received by 
his upsetting it, where such em- 
ployee had no authority in connec- 
tion with the automobile department, 
and the manager of that department 
was not requested to bring plaintiff 
back. Gresh v. Wanamaker, 237 Pa. 
13, 84 A 1108. 

$2. Salesman as independent con- 
tractor see infra § 902. 

93. Cal.—Dillon v. Prudential Ins. 
Co.;'° 75. Cal; Ad 266, 242 P: 736: 

Ky.—Williams v. National Cash 
Pea anda! Co., 157 Ky. 836, 164 SW 


Md.—Goldsmith  y. 
1388 Med... Ul 13 A285. 

Mich.—Cumming Vv. 
Crank Shaft Corp., 232 Mich. 158, 
205 NW 183; Foster v. Rinz, 202 
Mich. 601, 168 NW 420. 

Mo.—Burgess v. Garvin, 219 Mo. 
A. 162, 272 SW 108; Gordner v. St. 
Louis Screw Co., 201 Mo. A. 349, 210 
SW 930. 

N. J.—Lewis v. National Cash Reg- 
ister Co., 84 N.°J. L. 598, 87 A345. 

Wash.—Dishman v. Whitney, 121 
Wash. 157, 209:P 12, 29 ALR 460. 

[a] Illustration.—Where one de- 
fendant driving his own automobile, 
and employed by the other, is di- 
rected to convey the other’s wife to 
a car, and he does so, and while on 
his return to the place of business 
of the other runs over a child, the 
second defendant is liable as the mas- 
ter. Foster v. Rinz, 202 Mich. 601, 
168 NW 420. 

[b] Where a salesman handling 
goods on a commission basis uses in 
his business for the purpose of mak- 
ing calls an automobile owned, con- 
trolled, and operated by him at his 
own expense, his employer is liable 
for his negligence in the operation 
of it while engaged in his duties as 
salesman. Burgess v. Garvin, 219 
Mo. A. 162, 272 SW 108. 

{c] Rule applied.—Where a fac- 
tory superintendent accepts the serv- 
ices of an employee who owns an au- 
tomobile and volunteers to take an 
injured fellow employee to the hos- 
pital, although the superintendent 
disregards the instructions of an in- 
surer to notify the hospital to come 
and get the injured employee, the 
employer is liable for death caused 
by negligence in collision* with the 
automobile. Cumming v. Automobile 
Crank Shaft Corp., 232. Mich. 158, 205 
NW 1338. 

94. Grissim 


Chesebrough, 


Automobile 


Vv. Blumenthal, etc., 


ployee owns in the discharge of his duties, the em- 
ployer will be liable for an injury occasioned by its 
negligent operation by the employee while acting 
within the scope of his employment.®? The employer 
is not liable where at the time of the injury the 
employee is not acting within the scope of his em- 


is he lable unless he has either 


expressly or impliedly authorized the use of the 
vehicle,®®> or where he is merely the hirer of the 


Inc., (Cal, A.) 245 P 768; Hirst vy, 
Morris, 45 Cal. A. 358, 187 P 770. 
[a] Acts held within scope of em- 
ployment.—(1) A company is liable 
tor the negligence of the chauffeur 
of its.general agent, who was de- 
livering a machine repaired by the 
agent under his contract with the 
company, regardless of whether the 
agent was required to deliver the 
machine to the owner, National 
Cash Register Co. v. Williams, 161 
Ky. 550, 171 SW 162. (2) Where a 
ecanvasser, using his own automobile 
with his employer’s consent, at end 
of a day’s work would take the auto- 


“mobile with his employer’s goods to 


a private garage, and was on his way 
to such garage at the time of the 
accident, he was acting within the 
scope of his employment, even if it 
was his purpose to stop at another 
garage! to have a tire repaired. 
Burgess v. Garvin, 219 Mo. A. 162, 
272 SW 108. (8) One employed to 
solicit orders for an employer, whose 
store hours were from 8:45 A. M. to 
5:15 P. M., but who was not told not 
to work after 5:15, was not as 
matter of law acting outside the 
scope of his employment in calling 
on a prospective customer about 
seven o'clock in the evening, pur- 
Suant to the cusitomer’s previous 
suggestion. Dishman v. Whitney, 
121 Wash, 157, 209 P 12, 29 ALR 460, 
(4) A motor truck salesman, who 
owns an automobile which he drives, 
is allowed a certain sum per month 
by his employer for its upkeep, and 
who drives it under the license and 
as the property of his employer, may 
be found to be driving it as the serv- 
ant and agent of his employer where 
after the close of business he leaves 
his employer’s place of business with 
the automobile for the purpose of 
going to his home, taking another 
employee with him and going some- 
what out of his direct route to put 
such employee off at a ferry, the ac- 
cident happening while he was on his 
way home from the ferry. Buckley 
v. Harkens, 114 Wash. 468, 195 P 250. 

[b] Acts held not within scope of 
employment.— Where a chauffeur 
who has purchased an automobile 
from his employer, to be paid for in 
installments, and to be used in the 
employer's business, advertising and 
selling its products, has no samples 
or advertising matter with him and 
no duties to perform when he drives 
to his home in another town where 
he collides with plaintiff, he is not 
acting within the scope of his em- 
ployment So as to render the em- 
ployer liable. Hirst v. Morris, 45 
Cal. A. 358, 187 P 770. 

95. Goldsmith v. Chesebrough, 138 
Md. 1, 113 A 285; McCaughen v. Mis- 
Souri Pac. R. Co., (Mo. A.) 274 SW 97. 

[a] Implied assent.—(1) “Where 
an automobile, although not owned 
by the master, is repeatedly used in 
the master’s business with his knowl- 
edge and assent, there arises an im- 
plied assent and authority to use it 
in the master’s business, rendering 
him liable to respond for the negli- 
gence of those using it in connection 
with his business.” McCaughen v. 
Missouri Pac. R. Co., (Mo. A.) 274 
SW 97, 101. (2) “But the mere fact 
that an automobile was used by the 
servant on one occasion in the busi- 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, | 
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§§ 900-902] 


vehicle without control of the manner of its opera- 


tion.9° 


[§ 901] (5) Driver Furnished by Seller to Buyer 
Where the seller of an 
agrees to furnish a driver to instruet the buyer 
in its use, the seller is liable for the driver’s negli- 
gence -in operating the machine,’ and a driver 
furnished by the seller of the vehicle to assist the 
purchaser in operating the car to the outskirts of 
the city wherein it is bought may be found to have 
been acting as the seller’s seryant,®® and although 
he has stopped at the seller’s request to pick up 
some articles purchased, by the buyer for the vehi- 
The seller, however, is not responsible for 
the acts of an employee whom he has loaned to the 
purchaser under circumstances rendering him the 


of Vehicle. 


ele. 


ness of the master, unaccompanied 
with any evidence of similar acts in 
the meantime, does not justify the 
inference that the servant was later 
authorized to use the machine upon 
the master’s business.” McCaughen 
v. Missouri Pac. R. Co., supra. 

{b] An insurance agent who has 
an assigned district of over two hun- 
dred square miles, and is permitted 
by his employer to select any reason- 
able means of travel, may use an au- 
tomobile as a reasonable means of 
conveyance, and the insurance com- 
pany is liable for injuries inflicted by 
his negligent operation of such auto- 
mobile while traveling about on the 
company’s business. Dillon v. Pru- 
dential Ins. Co., 75 Cal. A. 266, 242 
Peta. 

[ec] Salesman.—The employer of 
one employed to solicit orders was 
not relieved of liability for his neg- 
ligence in driving an automobile 
while soliciting orders because he 
had not been directed to use an auto- 
mobile, where his use thereof was 
known. to one of the managers of the 
business, and its use was for the 
employer’s benefit, in that it enabled 
him to see more people and presum- 
ably to make more Sales. Dishman 
v. Whitney, 121 Wash. 157, 209 P 12, 
29 ALR 460. 

96. Pyyny v. Loose-Wiles Biscuit 
Co., 253 Mass. 574, 149 NE 541. 

[a] For example, where a sales- 
man is his own master with respect 
to the time which he shall devote to 
his master’s business and to the 
place within certain designated terri- 
tory wherein he shall solicit sales, 
the employer is not liable for his 
negligence in the operation of a 
motor vehicle furnished by him 
where he has no right to direct the 
manner in which he shall control it, 
although he has agreed to pay the 
expenses of operating it. Pyyny v. 
Loose-Wiles Biscuit Co., 253 Mass. 
574, 149 NE 541. 

97. Tornroos v. R. H. White Co., 
220 Mass. 336, 107 NE 1015; Burnham 
v. Central Auto. Exch., (R. 1.) 67 A 
429; Buick Auto. Co. v. Weaver, (Tex. 
Civ. A.) 163 SW 594. But see Hiroux 
v. Baum, 137 Wis. 197, 118 NW 533, 
19 LRANS 332 (seller agreeing to ac- 
company machine and teach buyer’s 
son how to run, held not independent 
contractor, so as to relieve buyer 
from liability for son’s negligence). 

[a] TIllustration.—Where the sell- 
er of motor trucks agrees aS a part 
of the contract to furnish an experi- 
enced chauffeur for each truck for a 
certain period to instruct the buyer’s 
men, and during such period the 
chauffeurs took the trucks from the 
seller’s garage to the buyer’s stables 
where one of its men boarded each 
of the trucks which were then used 
in, delivering goods for the buyer, 
whose servants gave directions as to 
the streets and houses to which they 
should go, but leaving the manner 
and speed of driving wholly to the 
chauffeurs, the seller, and not the 
buyer, was liable for injuries caused 
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automobile 


employer.® 


during such period by the negligence 
of such chauffeurs in operating the 
trucks. Tornroos y. R. H. White Co., 
220 Mass. 336, 107 NE 1015. 

{b] Adjusting and testing the 
machine by the chauffeur until the 


lessons are completed is within the] 


provision of defendant’s contract of 
Sale of an automobile to plaintiff 


that it will furnish a chauffeur to} 


teach plaintiff to operate the ma- 
chine, so that defendant is liable to 


plaintiff for an accident from the 


careless and reckless running of the 


machine by the chauffeur while test- | 


ing its operation as a representative 
of defendant. 
Auto: Exch. (CR. 1.) 67. A. 429, 

98. Dalrymple v. Covey Motor Car 
cee 66 Or, 533, 135 P91, 48 LRANS 


99. Dalrymple v. Covey Motor Car 
Co., supra. . 

1. Janik v. Ford Motor GCo., 
Mich. 557, 147 NW 510, 52 LRANS 
294, AnnCasl1916A 669; Perkins v. 
Stead, 23 Ti) LasR. 433. 

[a] Purchaser’s servant.—Where 
the purchaser of an automobile after 
the conclusion of the bargain requests 
defendant to furnish him with a 


driver until he can get out of the city: 


limits, a driver so furnished, who fol- 
lows the route selected by the pur- 
chaser, is not defendant’s servant, 
but is that of the purchaser. Janik 
v. Ford Motor Co., 180 Mich. 557, 147 


NW 510, 52 LRANS 294, AnnCas 
1916A 669. 
[b] Failure to remove license tag. 


—(1) The fact that a pasteboard tag 
bearing the manufacturer’s license 
number is left on a car which has 
been sold and paid for does not raise 
an inference that the car is under the 
ownership or control of the manu- 
facturer so as to render him liable 
for injuries caused by its negligent 
operation (Janik v. Ford Motor Co., 
180 Mich. 557, 147 NW 510, 52 LRANS 
294, AnnCasl1916A 669), (2) and on 
the other hand it raises no inference 
against the purchaser’s ownership 
and control so as to relieve him from 
such liability (Janik .v. Ford Motor 
Co., supra). 

‘ 2 Holmboe v. Morgan, 69 Or. 395, 
401, 188 P 1084. 


“Although the defendant Howard 


contends that Robinson requested 
Morgan to let him (Robinson) drive 
the car when they came to the 
crowded streets of the city, that did 
not relieve: Robinson of the control 
of the machine. He was in charge 
of the car and was to instruct Mor- 
gan as to running it, and 
thought they were in a locality where 
the car should be in the hands of an 
expert, he should have taken con- 
trol.” Holmboe vy. Morgan, supra. 


3. Ala.—Aldrich v. Tyler Grocery 
Co., 206° Ala. 1388, 89 S289, 17 ALR 
617. 


Cal.—Barton v. Studebaker Corp., 
46 Cal. A: 707,189 P 1025. 

Iowa.—Svoboda y. Western Fuel 
Co., 195 Iowa 1137, 193 NW 406. 

Kan.—Dohner vy. Winfield Whole- 


Burnham y. Central | 


180. 


drivers to a company engaged 


if he: 


[42 C.J.] 1129 


servant of the purchaser. 

Surrender of control. 
demonstrating the vehicle to a purchaser is not 
relieved from the control thereof so as to exempt 
the seller from liability by the fact that it was 
being driven by the buyer at his own request.” 

[§ 902] i, Employer of Independent Contractor. 
Where a motor vehicle is owned and operated by 
an independent contractor, his employer is not liable 
for an injury occasioned by his negligence® or the 
negligence of his employees.* 
ship ordinarily applied® determine whether in a par- 
ticular case the operator of the motor vehicle stands 
in the relation of an independent contractor to his 
So a salesman who works entirely upon 
a commission basis, the employer reserving only gen- 


An automobile salesman 


The tests of relation- 


sale Grocery Co., 116 Kan. 237, 226 P 
767 


Ky.—Williams v. National Cash 
Bester Co., 157 Ky. 836, 164 SW 
112. j 

Mass.—Neelon v. Hirsh, 255 Mass. 
285, 151 NE 302. 

Mich.—Gall v. Detroit Journal Co., 
Pee 405, 158 NW 36, 19 ALR 


Mo.—Thomassen v. West St. Louis 
Water, etc.,-Co., 312 Mo. 150, 278 SW 
979; Semper v. American Press, (A.) 
273 SW 186; Whitmore v. American 
R. Express Co., (A.) 269 SW_ 654; 
Thomassen v. West St. Louis Water, 
etc., Co., (A.) 251 SW. 450. 

N..'Y.—Wagner v. Motor Truck 


)} Renting Corp., 197 App. Div. 371, 1893 


NYS 596 [aff 284 N. Y. 31, 186 NE 
229]; Devuono v. Muller, 128 Misc. 
501, 219 NYS 83 [rev 126 Misc. 669, 
214 NYS 557]; Spellacy v. Hagerty 
Motor Trucking Co., Inc.,. 182 NYS 
355. : 

Wis.—James v. Tobin-Sutton Co., 
182 Wis. 36, 195 NW 848, 29 ALR 457. 

Que.—Dery v. Blanchard, 63 Que. 
Super. 495. 

4 Busch v, Seaboard By-Product 
Coke Co., 100.N. J. L. 304, 126 A 311; 
Manifold v. U. S. Trucking Corp., 209 
App. Div. 6338, 206 NYS 322. 

5. See Master and Servant §§ 1518— 
1527. : 

6. Cal.—Barton v. Studebaker 
Corp., 46 Cal. A. 707, 189 P 1025. 

Ga.— Postal Tel.-Cable Co. v. 
Tucker, 33 Ga. A. 525, 126 SE 860. 

Ky.—Williams v. National Cash 
Register Co., 157 Ky. 836, 164 SW 
112. 

Mich.—Gall v. Detroit Journal Co., 
ae 405, 158 NW 36, 19 ALR 
1164. : 

Wash.—Dishman v. Whitney, 121 
Wash. 157, 209 P 12, 29 ALR 460. 

[a] Held independent contractor. 
—(1) Truck owner employed upon a 
per diem basis for the use of his 
truck and his operation of it, al- 
though a sum was deducted from the 
price to be used in payment for in- 
surance for the truck. Devuono v. 
Muller, 128 Misc. 501, 219 NYS 83 
[rev 126 Misc. 669, 214 NYS 557}. 
(2) One furnishing motor trucks with 
in 
trucking at a specified price per day 
under an arrangement whereby he 
retained control of the drivers, their 
selection and pay, and the right to 
discharge them, and the exclusive 
care, management, and operation of 
the trucks.. Spellacy v. Hagerty Mo- 
tor Trucking Co., Ine., 182 NYS 355. 
(3) Trucking company agreeing to 
furnish trucks for a general contrac- 
tor, hiring some trucks with drivers 
from a truck renting company, al- 
though the drivers wore the badges 
of the general contractor and were 


kept track of by his employees. 
Wagner vy. Motor Truck Renting 
Corps, LS App. Dive 371, eso INES 


596. [aff 2384 N. Y. 31, 136 NE 229). 
(4) One, delivering newspapers and 
paid by the week, although the pub- 
lisher has the right to designate the 
persons and places to which delivery 
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eral control over him, as, for example, with. regard 
to the territory-and the price at which he may ‘sell, 
he being otherwise in control of the methods and 
means which he will employ to do his work, is an 
independent contractor for whose acts in driving his 
own motor vehicle the employer is not liable.’ 
the other hand, it has been held that one employed 
to go about a city and solicit orders for a salary 
and a commission on sales is not an independent 
contractor as regards liability for his negligence.® 

Ostensible agency. Where the relationship is in 
effect that of employer and independent contractor, 
the employer cannot be held liable on the ground 


shall be made and has warned de- 
liverymen not to exceed speed regula- 
tions., Gall v. Detroit Journal Co., 
191 Mich. 405, 158 NW 36, 19 ALR 
1164. (5) Whether one, employed by 
publisher of newspaper to deliver 
packages of a certain edition to the 
dealers along a certain route, was an 
independent contractor, or a mere 
servant, relevant to publisher’s lia- 
bility to third person injured by as- 
sistant of deliverer, in throwing 
packages to-sidewalk, held under the 
evidence a question for the jury. 
Semper vy. American Press, (Mo, A.) 
273 SW 186. 

[b] Held not independent contrac- 
tor.—(1) Owner of truck employed 
by the day to perform all duties in- 
cident to his employment under the 
employer’s direction. Postal Tel.- 
Cable Co. vy. Tucker, 33 Ga. A. 525, 
126 SE 860. (2) One on weekly salary 
collecting insurance premiums, _ Sso- 
liciting policies, ete., under detailed 
regulations from insurance company 
who agrees to give entire time be- 
tween specified hours to carrying out 
its instructions. Dillon v. Prudential 
Ins. Co..v., 75 Cal. A> 266, 242 P 736. 
(3) Truck owner temporarily em- 
ployed by retail coal dealer to make 
deliveries at an agreed rate per ton, 
with authority to collect and account 
for collections to the dealer who fur- 
nishes assistance in loading and un- 
loading when necessary. Dunn wv. 
Reeves Coal Yards Co., 150 Minn. 282, 
184 NW 1027. (4). An express com- 
pany being a common carrier and its 
duty involving the custody of goods 
from time of reception to final de- 
livery to the consignee, the owner 
of .a truck contracting to haul and 
deliver. goods shipped and received 
by the company between its office and 
a railroad station is its servant and 
not an independent contractor. 
Whitmore v. American R. Express 
Co., (Mo. A.) 269 SW 654. (5) A 
foreman who takes men home in his 
truck when the regular automobile 
for conveying them is broken, and for 
which he receives extra pay under 
an agreement, is not an independent 
contractor, aS a matter of law, for 
whose negligence hig employer would 
not be liable. Thomassen v. West 
St. Louis Water, etc., Co., 312 Mo. 
150, 278 SW 979. 

[c] Owner as independent contrac- 
tor.—An automobile owner, trans- 
porting employees to and from a fac- 
tory for hire, a part of which was 
paid by the manufacturer, is an “in- 
dependent contractor,’ for whose neg- 
ligence the employer is not liable, 
Neelon v. Hirsh, 255 Mass, 285, 151 
NE 302. 

7. Ala.—Aldrich v. Tyler Grocery 
Co.,, 206 Ala. .138, 89 S. 289, 17 ALR 
617. 
Cal.—Barton vy. Studebaker Corp., 
46 Cal. A, 707, 189 P 1025. 

Kan.—Dohner y. Winfield Whole- 
sale Grocery Co., 116 Kan. 2387, 226 
Be hiOis 

Ky.—Williams v. National Cash 
Register Co., 157 Ky. 836, 164 SW 
112. 

Wis.—James v. Tobin-Sutton Co., 
182 Wis. 36, 195 NW 848,'29 ALR 
457. 
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On 


persons concurs 


See Ramp v. Osborne, 115 Or. 672, 
239 P 112 (where status was said 
to be at least analogous to that of 
a contractor). 

[a] Automobile salesman.—(1) A 
salesman for an automobile company 
on commission is but an “independ- 
ent contractor’? where the company 
has no authoritative “control” of him 
with respect to the manner in which 
the details of his work are to be 
performed, except the right to require 
him to conform to its instructions in 
his representations as to the cars, 
that is, no complete control, and it is 
immaterial that he uses the rooms of 
the company’s plant for showing ma- 
chines to prospective customers, or 
that his authority to act for it is evi- 
denced by its card on which his name 
is printed. Barton v. Studebaker 
Corp., 46 Cal. A. 707, 189 P 1025: (2) 
A salesman employed by a retail au- 
tomobile dealer to sell cars, receiv- 
ing no salary but being paid a com- 
mission on sales, who was required 
to report at the beginning of the day 
at the dealer’s place of business and 
after that was free to control his own 
acts, and who was required to own a 
ear for demonstration purposes, is an 
independent contractor, for whose 
negligence the automobile dealer is 
not liable. James v. Tobin-Sutton 
me 182 Wis. 36, 195 NW 848, 29 ALR 

8. Dishman v. Whitney, 121 Wash. 
157, 209 P 12, 29 ALR 460; Buckley 
v. Harkens, 114 Wash. 468, 195 P 250. 

[a] Rule applied. — Where the 
driver of a car involved in an acci- 
dent was employed by defendant as 
a salesman on salary and commis- 
sion and the driver owned the auto- 
mobile but received an allowance 
from defendant for its upkeep and 
drove it under the license of and as 
the property of defendant, and no 
restrictions were placed upon him by 
defendant as to the time when or the 
purposes for which he should drive 
the car, and on the close of a busi- 
ness day he left defendant’s place of 
business with the automobile for the 
purpose of going home, driving some- 
what out of the direct route to put 
another employee off at a ferry, and 
the accident happened while he was 
on his, way home from the ferry, a 
jury were warranted in finding that 
the driver was operating the car as 
the agent and servant of defendants 


Buckley v. Harkens, 114 Wash. 468, 
195 P 250. ; 
9. Barton v. Studebaker Corp., 46 


Cal. A. 707, 189 P 1025. 


[a] An automobile company is not 
liable, on the doctrine of ostensible 
agency, resting in estoppel in pais, 


for the negligent driving of its sales- 
man on commission, an independent 
contractor, resulting in injury to his 
customer riding with him in his auto; 
for the application of the doctrine 
to a tort the case must be charac- 
terized by such peculiar and excep- 
tional circumstances that it is nec- 
essary to invoke an _ estoppel to 
prevent manifest injustice. Barton 
v. Studebaker Corp., 46 Cal. A. 707, 
189 P 1025. 

en Joinder of parties see 


infra 


ae 
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that an ostensible agency or relationship of master 
and servant was shown to exist, where the person 
injured is not shown to have been influenced by his 
understanding of the nature of the relation between 
the driver of the vehicle and his employer.® 

[§ 903] 5. Joint and Several Liability.’ 
the rules generally applicable as to joint and sev- 
eral liability for tort?! and more specifically for 
negligence,!? where the negligence of two or more 


Under 


in causing an injury by a motor 


vehicle, they are, each, any, or all liable whether 
or not they have acted in concert,}? although but 


Liability for acts of partner or co- 
owner see supra §§ 874, 890. 

1l. See Torts [38 Cye 483]. 

12. See Negligence [29 Cyc 487]. 

13. Cal.—Martin v. Southern Pac. 
Co., 44 Cal. A. 3, 185 P 1030. 

Ga.—Akin v. "Brantley, wie Ga. A. 
326, 106 SE 214; Kelly v. Georgia 
Foil ete., Co., 24 Gas A, 439, 101 SE 

Til.—Sullivan v. William Ohlhaver 
Co., 291 Ill. 359, 126 NE 191; Densby 
v. Umbricht, 200 Ill. A. 61. 

Iowa.—Dagegy v. Miller, 180 Iowa 
1146, 162 NW 854. 

Ky.—Webb vy. Linnemann, 201 Ky. 
131, 255 SW 1036; Adams v. Parish, 
189° Ky, 628° 225 "SW 467; Miller v. 
Weck, 186 Ky. 552, 217 Sw 904; Mat- 
lack v, Sea, 144 Ky. 749, 139 SW 930. 

Mass.—Foley vy. Lord, 232 Mass. 
368, 122 NE 393; Brown v. Thayer, 
212 Mass. 392, 99 NE 237; Corey v. 
Havener, 182 Mass. 250, 65 NE 69. 

Minn.—Reader v. Ottis, 145 Minn. 
335, 180 NW 117, 16 ALR 463. 

Mo.—Myers v. Kennedy, 306 Mo. 
268, 267 SW 810; Wren v. Suburban 
Motor Transfer Co., (A.) 241 SW 464; 
Simmons v. Murray, 209 Mo. A. 248, 
234 SW 1009; Mitchell v. Brown, (A.) 
190 SW 354. 

Nebr.—Schweppe v. Uhl, 79 Nebr. 
328, 149 NW 789. 

N. J.—Daly v. Singae Auto Supply 
Co., 185 A 868; Willows v. Meyer, 
etc, Co., Inc., (Sup.) 131 A 882; Scha- 
del v. Honig, (Sup.) 131 A 624. 

N. Y.—Burd v. Bleischer, 208 App. 
Div. 499, 203 NYS) 754; Hancock v. 
Steber, 308 App. Div. 455, 204 NYS 
258; Pangburn v. Buick Motor Co., 
15 App. Div. 756, 137 NYS 37 [rev 
on other grounds "211 N.Y.) 228) 5105 
NE 423]. 

: ee, v. M. O’Neil Co., 17 Oh. A. 

16. 

Or.—West v. Jaloff, 113 Or. 184, 
232 P 642, 36 ALR 1391. 

Pa.—Smith v, Yellow Cab Co., 285 
Pa. 229, 182 A a Hutchins v. Wil- 
son, a8 ’Pa. Super. 366. 

S. D.—Chiles vy. Rohl, 47 S. D. 580, 
201 NW 154. 

Tenn.—Tennessee Cent. R. Co. v. 
Vanhoy, 1483 Tenn, 312, 226 SW 225. 

Wash.—Hellan v. Supply Laundry 
Co., 94 Wash. 6838, 163 P 9; Jaquith 
v. Worden, 73. Wash. 349, 132 P 33, 
48 LRANS. 827. 

W. Va.—Beard v. Davis, 86 W. Va. 
4387, 103 SE 278. 

Wis.—Vogel v. Otto, 182 Wis. 1, 195 
NW 859. 

B. C.—Boyd v. -Houston, 10 West 
Wkly 518. 

pen —Edwards vy. Dray 

Co., 382 Man. 193, 68 DomLR 462, 
[1922] 2 WestWkly 758, 

Ont.—Coop v. Robert. Simpson Co., 
42 Ont. L. 488, 42 DomLR 626. 

Que.—Lebau vy. Colas, 51 Que. 
Super. 335. 

But see Edinger v. McDougall, 2 
Alta. L. 3845 (two causes of action 
cannot be joined against different de- 
fendants producing same _ injury; 
plaintiff must elect). 

{a] MTlustrations.—(1) Both driv- 
ers may be held liable where one 
motor vehicle strikes another car and 
deflects it against the person injured. 
Miller v. Weck, 186’ Ky. 552, 217 SW 
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one satisfaction can be had for the wrong.'4 
negligence of one is no excuse for that of the other,!® 
and it is no defense that without it the injury would 
not have been oceasioned,'® and the jury are not 
limited to the evidence adduced by one joint tort- 
feasor in determining his liability.’ 
defendant’s negligence is one of the proximate 
causes of the injury, the concurring negligence of 
another is not a defense,!® nor can he complain 
that a recovery is not had against such other.'® On 


904. (2) One who is knocked down 
by an automobile in a public street, 
and is run over by another car be- 
fore he is able to arise, may maintain 
an action against both wrongdoers. 
Adams v, Parish, 189 Ky. 628, 225 SW 
467. (3) Where an automobile is 
negligently and in violation of stat- 
ute left standing in the street at 
night without a light and another 
vehicle, whose driver is also negli- 
gent, collides with it and it is de- 
flected from its course and strikes 
and injures a pedestrian, the owners 
of both vehicles and the driver of the 
moving vehicle are liable for the in- 


jury. Jaquith v. Worden, 73 Wash. 
349, 132 P 33, 48 LRANS 827. (4) 
Where an automobile owner, the 


lights on whose car were bad, agreed 
with the owner of another car that 
the car with bad lights should run 
ahead, thus receiving light from the 
other, the running of the cars in 
close succession under such agree- 
ment did not show such a common 
enterprise that the negligence of the 
owner of the car with bad lights in 
front in managing it would be im- 
putable to the owner of the rear car 
(Daggy v. Miller, 180 Iowa 1146, 162 
NW 854), (5) but if, while the two 
cars were being so operated pursuant 
to such agreement, the owner of the 
ear with bad lights ahead negligently 
collided with a buggy, throwing 
plaintiff’s wife,into the road and in- 
juring her, and the owner. of the 
ear behind, following closely, negli- 
gently ran his car over her, thereby 
contributing to her injury and death, 
the negligence on the part of both 
was of such concurrent character as 
would sustain recovery against both 
in a single action (Daggy v. Miller, 
supra). 
tb] Avoiding collision.—(1) Where 
the drivers of two automobiles ap- 
proach each other at right angles at 
‘an intersection of two streets, and 
do not abate their speed, although in 
full view of each other until but a 
few feet apart, when each one 
diverges sharply from his course, and 
one of them strikes and injures a 
pedestrian who was committed to the 
crossing, the injured person may re- 
cover a joint judgment in the same 
suit against the two drivers as joint 
tort-feasors. Hitchins vy, Wilson, 68 
Pa. Super. 366. (2) Where the driv- 
ers of two motor vehicles at a street 
intersection turn as the cars are 
about to come together at right an- 
gles and one of the cars strikes a 
group of pedestrians on the street 
crossing, the drivers of both cars 
may be held as joint tort-feasors 
where had either one exercised ordi- 
nary care and stopped before the col- 
lision was imminent, it would not 
have been necessary to make the 
turn. Hitchins v. Wilson, supra. (3) 
Where a truck driver wrongfully cuts 
a corner in making a turn causing 
another automobile, in order to avoid 
a collision, to swerve quickly and 
strike plaintiff, the operators of both 
cars may be liable jointly and sever- 
ally notwithstanding the accident 
would not have happened except for 
the excessive speed of the second ve- 
hicle. Hellan v. Supply Laundry Co., 
94 Wash. 688, 163 P 9. f 
[c] Obstructed highway.—‘It is a 
clear case of the combined and con- 
current negligence of the city in per- 
mitting the obstruction to be in the 
street, and the negligence of the taxi- 
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The 


held liable.?° 
Collision. 


So where 


will be liable.?? 


cab driver in driving into it with 
such reckless abandon as to produce 
a violent jolt to a passenger, or neg- 
ligently failing to slacken his speed 
and drive around the obstruction, pro- 
ducing the injury. The negligence of 
each concurred with the negligence of 
the other, and but for the negligence 
attributable to each, the injury would 
not have occurred. In such instances 
the tort feasors are jointly and sev- 
erally liable.” Denker v. Lowe, 192 
Ky. 660, 662, 234 SW 294. 

[ad] Obstructed sidewalk.—Where 
a pedestrian was required to walk in 
the street, owing to obstructions 
placed on the sidewalk by building 
contractors and adjoining owners, and 
was injured by the wrongful act of 
an automobile driver, the two causes 
of the injury become commingled, 
and all participants were negligent, 
and jointly liable. Shafir v. Sieben, 
(Mo.) 233 SW 419. 

[Le] Racing.—(1) ‘‘Where a_ per- 
son is injured by the racing of two 
or more other parties on a public 
highway, all engaged in the race are 
liable, although only one of the vehi- 
cles came in contact with the injured 
person or the vehicle in which he is 
riding.’”’” Thomas vy. Rasmussen, 106 
Nebr. 442, 444, 184 NW. 104. (2) 
Where an occupant of an automobile 
is injured as a result of racing with 
another automobile, the owners and 
operators of both automobiles are 
jointly and severally liable for the 
injury. Reader v. Ottis, 145 Minn. 
335, 180 NW 117, 16 ALR 463. 

[f] Rule applied.—In an action 
against the owner of a truck and a 
person to whom the truck is fur- 
nished with driver for the alleged 
negligence of the driver, the fact 
that the truck owner is absolved 
from liability upon the ground that 
the driver was not at the time act- 
ing as his servant is not conclusive 
as to the absence of liability upon 
the part of the third person to whom 
the truck and driver are furnished 
Simmons vy. Murray, 209 Mo. A. 248 
234 Sw 1009. 

{[g] Held not joint tort-feasors.— 
In an action for damage to automo- 
bile, and for injuries to automobile 
driver struck by automobile of one 
defendant at street intersection, and 
after automobile had skidded and 
come to a stop, by truck of other 
defendant, the failure of the proof 
to apportion the damages caused by 
the negligence of each of the defend- 
ants held ground for new trial after 
rendition of verdict for plaintiff, the 
defendants in such case not being 
joint tort-feasors. . Young vy, Dille, 127 
Wash. 398, 220 P 782. 

Joinder of master and servant see 
infra § 973, 

14. Huey v. Dykes, 203 Ala. 231 
82 S 481; Corey v. Havener, 182 Mass. 
250, 65 NE 69; Myers v. Kennedy, 306 
Mo. 268, 267 SW 810. 

15. Miller v. Weck, 186 Ky. 552, 
217 SW 904; Siff v. iM. O’Neil Co. 
iv OhweAs 216; Hellan y. eupply Laun- 
dry Co., 94 Wash. 683, 163 P 

16. Sullivan Vv, William Porites 
Co., 291 Ill. 359, 126 NE 191; Adams 
v. Parish, 189 Ky. 628, 225 SW 467 
Miller v. ‘Weck, 186 Ky... 552, 217 Sw 
904; Hellan v. Supply Laundry Co,; 
94 Wash. C8s nose. 9. 

17. Willows v. Meyer, Co: 
Inc., (N.. J. Sup.) 131. A. 882 

18. Mich.—Banzhof vy. Roche, 228 
Mich, 386, 199 NW 607. 


eter, 
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the other hand, one who has not been: guilty of 
negligence proximately causing the injury cannot be 


Where a collision between motor vehi- 
cles is due to the negligence of both drivers, either 
or both will be liable to a third person injured by 
reason thereof,”* but if only one is at fault he only 


So where both drivers are negli- 


gent, an occupant of one of the vehicles who is 
injured may recover from either or both.?* _ 


Mo.—MitchelIl v. Brown, (A.) 190 
SW 354. 

Nebr.—Koehn v. Hastings, 114 
Nebr. 106, 206 NW 19. : 

N. Y.—Hood v. Stowe, 191 App. 
Dey Olde SN Vase ede 

N. C.—Albritton v. Hill, 190 N..C. 


429, 430, 130 SH 5; White v. Caro- 
lina Realty Co., 182 N. C. 536, 109 SE 
564, ‘ 

Oh.—Siff v. M. O’Neil Co., 17 Oh. 
Ae 206. 

“In reference to concurrent neg- 
ligence we have held that where two 
proximate causes contribute to an 
injury, the defendant is liable if his 
negligent act brought about one of 


such causes.” Albritton v. Hill, 
supra, : 

19. Blackwell v. American Film 
Co., 48 Cal. A. 681, 192 P 189; Flem- 


ing v. Red Top Cab Co., 133 Wash. 
338, 233 P 639; Knudson v. Bockwin- 
kle, 120 Wash. 527, 208 P59. 

[a] Rule applied.—Where injuries 
to a passenger in one of two collid- 
ing automobiles were proximately 
caused by the negligence of the oper- 
ators of both automobiles, each 
operator is liable to the passenger for 
the full damage sustained by him, so 
that where appellant was negligently 
driving on the left side of the road it 
was no defense to his liability that 
the codefendant, against whom no 
verdict was rendered, was operating 


at negligent speed. Blackwell vy. 
American Film Co., 48 Cal. A. 681, 
192 P.189. 


Verdict against owner alcne in ac- 
tion against owner and driver see 
infra, § 1161: 


20. Mathes v. Aggeler, ete., Seed 
Cos 178 sCal. 69.7) Se as 
U. S.—Kilkenny v. Bockius, 


21. 
187 Fed. 382. 
ee v. Bradford, 287 SW 
5 
Ga.—Akin v. Brantley, 26 Ga. A. 
326, 106 SE 214; Kelly v. Georgia R., 
etc., Co., 24 Ga. A. 439, 101 SE 401.. 


Ky. __Matlack Ws Sea, 144 Ky. 749, 
139 SW 930. 

Mo.—Mitchell v. Brown, (A.) 190 
SW 354. 

[a] Injury to pedestrian. — (1) 


Where the concurring negligence of 
the drivers of two automobiles causes 
a collision as a result of which one 
automobile is forced onto the side- 
walk and injures a pedestrian, he 
may sue the owner or driver of either 
or both cars, although he can of 
course have but one satisfaction for 
his injury. Cahill v. Bradford, (Ark.) 
287 SW 595. (2) Where a collision 
between two automobiles is due to 
the negligence of both operators, both 
are liable to a pedestrian who is 
struck and injured by one of the 
automobiles as a result’ of such col- 


lision. Matlack y. Sea, 144 Ky. 749, 
139 SW 930. 
22. Matlack v. Sea, supra. 


23. ‘ Be Halen y v. Bockius, * 
187 Fed. 382. 

Cal.—Blackwell vy. American Film 
Co., 48 Cal. A. 681, 192: P 189. 

Mo.—Varley v. Columbia Taxicab 
Co., 240 SW 218; Wren v. Suburban 


Motor Transfer Co., (A.) 241 SW 464; 


norkeone v. Brown, (A.) 190 SW 

Oh.—Siff v. M. O’Neil Co., 17° Oh. 
A, 216, 

Tex.—Zucht v. Brooks, (Civ. A.) 
216 SW 684. 

Va.—Carlton v. Boudar, 118 Va. 


521, 88 SH 174, 4 ALR 1480. 
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Joint employers. Where a driver is jointly em- 
ployed by the owner of the vehicle and another to 
do the work of either, both or either may be held 
liable for his negligence in operating the vehicle 
in the ordinary business carried on by either within 
the contemplation of the parties when the arrange- 
ment is entered into.?* 

[§ 904] 6. Contribution. Notwithstanding the 
general rule that there can be no contribution be- 
tween wrongdoers,?> under the exception recognized 
in some jurisdictions that there may be contribution 
where the ground of liability is mere negligence,”® 
where one injured in a collision between two motor 
vehicles, the drivers of both of which were negli- 
gent, has recovered a judgment against one, which 
is paid by his insurer, the insurer, having become 
subrogated to the rights of the insured, may enforce 
contribution against the driver of the other 
vehicle.?7 

[§ 905] 7. Indemnity. Under the general rule 
conferring a-right. to a recovery over by one who 
without any fault upon his part has been compelled 
to pay damages because of the negligence or tor- 
tious act of another,?* one who has paid a judg- 
ment for injuries may have his action for indemnity 
against the operator of another motor vehicle whose 


negligence was the real cause of the injury.*® So 
Wash.—Dodge v. Salinger, 126 
Wash. 237, 217_P: 1014. 
“It is difficult to imagine a more 34. 
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33. McFee v. Joss, 56 Ont. L. 578, 
[1925] 2 DomLR 1059. 
Contributory 
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under the general rules applicable to a recovery 
by the master against his servant of damages which 
the master has “been compelled to pay because of 
the negligence or other wrongful act of the sery- 
ant,®° the master who has been held to pay dam- 
ages for an injury inflicted upon a third person by 
the wrong or negligence of his servant in the opera- 
tion of a motor vehicle has a right of action for 
such damages against the servant, 3t but there can 
be no recovery over as between joint tort-feasors.*? 

Statutory liability. The owner of a motor vehi- 
cle who has been subjected to lability to a person 
injured through its operation under a statute im- 
posing such liability by virtue of his ownership is, 
although the statute does not so provide, entitled 
to be indemnified by the. wrongdoer.** 

[§ 906] P. Contributory Negligence**—1. In Gen- 
eral. It is a general rule, applicable in actions 
for injuries sustained from the operation of motor 
vehicles as in other cases,*° except where the doe- 
trine of comparative negligence is recognized,*® and 
except where the so-called “humanitarian” doe- 
trine or that of last clear chance is applicable,** 
that one whose negligence proximately contributes 
to his own injuries cannot recover for such injuries, 
notwithstanding negligence on the part of the de- 
fendant,** in the absence of a statute permitting 
Iowa 1008, 208 NW 277, 45 ALR 498; 


Larsh y. Strasser, 183 lowa 1360, 168 


negligence in| NW 142, LRA1918E 826; Livingstone 


typical case of a joint tort than fhe 
ease of two drivers, who by their 
Simultaneous negligence come into a 
collision, with a force that is the re- 
sultant of the momentum of each: or 
both, and which resultant is so trans- 
mitted to a passenger as to throw 
him out of one of the vehicles, to his 
injury. For a court to analyze an 
event of this kind into two causes of 
action, so distinct and independent 
that the two defendants could not be 
joined in a single action, would be 
to ignore physical law as well as 
common law.” Kilkenny v. Bockius, 
187 Fed. 382, 384. 

fa] Common carrier and other ve- 
hicle.—Where a passenger in a taxi- 
“eab charged with being a common 
carrier of passengers is injured by 
collision between the taxicab and the 
automobile of one who is not a com- 
mon carrier, both the taxicab com- 
pany and the operator of the other 
automobile are jointly and severally 
liable where their negligence concurs 
in producing a single indivisible in- 
jury, although there were no com- 
mon duty, common design, or concert 
of action, and although the duties 
owing by each to the party injured 
were diverse and disconnected. Carl- 
ton v. Boudar, 118 Va. 521, 88 SE 174, 
4 ALR 1480. 

24. Hotel Equipment Co. v. Lid- 
dell, 32 Ga. A. 590, 124 SE 92. 

25. See Contribution § 18. 

26. See Contribution § 23. 

27. Underwriters at Lloyds v. 
Smith, 166 Minn. 388, 208 NW 13. 

28. See Indemnity § 47 

29. Knippenberg v. Lord, 1938 App. 
Div. 753, 184 NYS 785. 

30. See Master and Servant § 1514. 

31. Huey v. Dykes, 203 Ala. 231, 
82 S 481. 

32. Knippenberg v. Lord, 193 ‘App. 
Div. 753, 184 NYS 785 

[a] For example, if plaintiff him- 
self was guilty of active negligence 
in the operation of his car to avoid an 
imminent collision with defendant’s 
car, resulting in the accident for 
which judgment was recovered 
against him, he cannot recover over 
against defendant as in such case he 
and defendant were joint tort-feasors. 
Knippenberg v. Lord, 193 App. Div. 
753, 184 NYS 785. 


general see Negligence [29 Cyc 505 
et seq]. 

35. See Negligence [29 Cyc 507]. 

36. comparative negligence see 
infra § 964 

37. Humanitarian and last clear 
chance doctrines see infra § 964. 

38. Ala.—Racine Tire Co. v. Grady, 
205 Ala. 423, 88 S ae Adler v. Mar- 
tin, 179 Ala. 97, 59 S 597. 

Ariz. — Young’ v. Campbell, 20 Ariz. 
gab eh ie di fan alee bes 

’Ark.—Russ v. Strickland, 130 Ark. 
406, 197 SW 709. 

Cal.—Dowd v. Atlas Taxicab, etc., 
Co., 187 Cal. 523, 202 P 870; Wiezorek 
Vi IROrrisy si6scCall Soon Ova wise: 
Wiley ‘v.. Cole, 67 Cal. A.. 762, 228 P 
550; Phillips v. Hobbs-Parsons Co., 
67 Cal. A. 199, 227 P 622; Gornstein 
v. Priver, 64 Cal. A. 249, 221 P 396; 
Ogden v. Lee, 61 Cal. A. 493, 215 P 
122; McPherson v. Walling, 58 Cal. 
A, 563, 209 P 209; Thompson v. 
White, 56 Cal. A. 173, 204° P 561; 
Straten v. Spencer, 52 Cal, A. 98, 197 
P 540; Regan v. Los Angeles Ice, 
ete "Cos T46CalweA. SLs e189) Pla. 
Weihe v. Rathjen Mercantile Co., 34 
Cal. A. 302, 167 P 287. 

Conn,—Hawkins v, Garford Truck- 
ing Co., 96 Conn. 337, 114 A 94; Rad- 
rae v. Goldstein, 90 Conn. 701, 98 A 


Del.— Wollaston v. Stiltz, 31 Del. 
278, 114 A 198: Lemmon vy. Broad- 
water, 30 Del. 472, 108 A 278; Travers 
v. Hartmann, 28 ‘Del. 302, 92 A 855; 
Brown v. Wilmington, 27 Del. 492, 
90 A 44; Grier v. Samuel, 27 Del. 
106, 86 A 209; Campbell v. Walker, 
25 Del. 41, 78 A 601; Cecchi v. Lind- 
say, 24 Del. 185, 75 A 876 [rev on 
other grounds 26 Del. 133, 80 A 523, 
385 LRANS 699]; Simeone v. Lindsay, 
22 Del. 224, 65 A 778; Garrett v. 
People’s R. Co., 22 Del. 59, 64 A 254. 

Ga.—Wadley v. Dooly, 188 Ga. 275, 
75 SE 153; Davies v. West: Lumber 
Co., 32 Ga. A. 460, 123 SE 757. 

Ida.—Cupples Mercantile Co. v. 
Bow 32 Ida. 774, 189 P 48, 24 ALR 
1296 

Ill.— Williams v. Louis, 204 Ill. A. 
62. See Green v. Streitmatter, 183 
DL, eAh2 be 

Ind.—Fox v. Barekman, _178 Ind. 
572, 99 NE 989. 


Towa.—Hansen v. Kemmish, 201 


v. Dole, 184 Iowa 1340, 167 NW 639; 
Dircks v. Tonne, 183 Iowa 403, 167 


NW 103; Dreier v. McDermott, 157 
pve 726, 141 NW 315, 50 LRANS 


Kan.—Broman v. Kimball, 112 Kan. 
186, 210 P 191; Giles v. Ternes, 93 
Kan. 140, 143 P 491; Arrington v. 
Horner, 88 Kan. 817, 129 P 1159; John- 
son v. Kansas City Home Te). Co., 
87 Kan. 441, 124 P 528. 

Ky.—Cline vi. Cook, 216 _Ky.' 366, 
287 SW 927; Cumberland Tel., etc., 
Co. v. Yeiser, 141 Ky. 15,131 SW 1049, 
31 LRANS 1137; Webb v. Moore, 136 
Ky. 708, 125 SW 152. 

La.—Thomason v. Garic, 56 La. 52, 
100 S 47; Scott v. Dounson, 148 La. 
307, 86 S 821: Braud v. ‘Taxa Cab 
Go., 129 La. 781, 56 S 885; Krum- 
mel v. Export Transfer Co: Inc: 92 
La. A. 403. 

Md.—Riley v. State, 140 Md. 187, 
1L7 A+ 23:7: Crark -v; United RY; “eten 
Co., 137 Ma. 159, 111 A 829; State Vv. 
Baltimore, etc., R. Co., 133 Md. 411, 
105 A ‘532. 

Mass.—Gibb v. Hardwick, 241 Mass. 
546, 135 NE 868; Cowles v. Spring- 
field Gas Light Co., 234 "Mass. 421, 
125 NE 589. 

Mich.—Steele v. Stahelin, 234 Mich. 
307, 207 NW 822. 

Minn.—Roach v. Roth, 156 Minn. 
107, 194 NW 322; Carson v. Turrish, 


140 Minn. 445, 168 NW 349, LRA 
1918F 154. ; 

Mo.—Conrad v. Hamra, (A.) 253 
SW 808; Jepson v. Shaw Transfer 


Cos 211’ Mo. ~ A. 366, 243 SW _ 870; 
Barton v. Faeth, 193 ‘Mo. A, 402, 186 
SW 52; Ginter v. O'Donoghue, (A.) 
179 SW 732; Wheeler v. Wall, 157 Mo. 


A. 38, 137 "Sw 63; Campbell Vv." Sit. 
Louis Transit Co., 121 Mo. A. 406, 
99 SW 58. 


Mont.—Holland v. Pence Auto. Co., 
72 Mont. 500, 234 P 284; McGregor 
v. Weinstein, 70 Mont. 340, 225 P 
615; Green V. Bohm, 65 Mont. 399, 
Dik, ae, se) 

N. H.—Hanscomb. vy. 
N. H. 150, 124 A 458. 

No J.—Turner ve Mall, 74) Ne de. 
214, 64 A 1060. 

N._Y.—Turck v. New York Cent., 
etc., R. Co., 108 App. Div. 142, 95 NYS 
1100; Morris v. Interurban St. iv. 


Goodale, 81 


Co., 100 App. Div. 295, 91 NYS 479; 


ee ee a a ee a a ee a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ' 
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such recovery,°*® unless the defendant’s conduct was 
willful or wanton;*° and where, in an action for 
damages resulting from a collision between motor 
a counterclaim, 


vehicles, defendant interposes 
neither party can recover if his 
tributed to the injury.*! 


However, the mere fact 
of negligence on the part of the injured person 
will not preclude recovery by him unless such negli- 


MOTOR VEHICLES 


injury.4? 


negligence con- | of an animal, 


[42 C. Ey) 2133 


[§ 907] 2. What Constitutes Contributory Negli- 
gence*°—a, Care Required in General. 
son using the highway, whether a pedestrian, a rider 
or a driver of, or passenger in, a 
vehicle, is required to exercise ordinary care for his 
own safety and protection and that of his prop- 
erty,** or that degree of care which an ordinarily 


Every per- 


gence was a direct and contributing cause of his ; prudent person would exercise under the same or 


Albertson v. Ansbacher, 102 Misc. 
527, 169 NYS 188. 

Okl.—Gourley v. Jackson, 116 Okl. 
30, 248 P 243; Von Keller v. Ream, 
93 (OKI, 179; 220 P 380: 

Pa.—Laubach v. Colley, 283 Pa. 
366, 129 A 88; Maynard v. Barrett, 
261 Pa. 378, 104 A 612. 

S. C.—wWatson v. Sprott, 135 S. C. 
362, 126 SE 488. 

Tenn.—Johnson v. Warwick, 148 
Tenn. 205, 254 SW 553; Bejach v. 
Colby, 141 Tenn. 686, 214 SW 869. 

Tex.—Routledge v. Rambler Auto. 
Co., (Civ. A.) 95 SW 749. 

Vt.—Bianchi v. Millar, 94 Vt. 378, 
111 A 524; Bombard v. Newton, 94 
Vt. 354, 111 A 510, 11 ALR 1402. 

Va.—McGowan v. Tayman, 144 Va. 
358, 132 SE 316. 

Wash.—Fennel y. Yellow Cab Co., 
138 Wash. 198, 244 P 2538; Geitner v. 
Stephenson, 137 Wash. 464, 242 P 
1099; Martin v. Seymour, 123 Wash. 
478, 212 P 556; Walker v. Butter- 
worth, 122 Wash... 412, 210 P 813; 
Twedt v. Seattle Taxicab Co., 121 
Wash. 562, 210 P 20; Ebling v. Niel- 
sen, 109 Wash, 355, 186 P 887; Ste- 
phenson vy. Parton, 89 Wash. 653, 155 
PHUs7, 

Wis.—Baraboo vy. Excelsior Cream- 


ery Co., 171 Wis. 242, 177 NW 36; 
Yahnke vy. Lange, 168 Wis. 512, 170 
NW 722. 


Alta.—McGinitie v. Goudreau, 17 


Alta! Li 100, 59-DomLR '552,. [1921] 
3 WestWkly 250. 
B. C.—Doane vy. Thomas, 69 Dom 


LR 476 [motion to app dism 31 B. C. 


457]. 

Ont.—Engel v. Toronto Transp. Co., 
59 Ont. L. 514, [1926] 4 DomLR 986; 
Foster v. Stubbs, 26 OntWN 223 [al- 
lowing app 24 OntWN 625]. 

Sask.—Stevens v. Saskatoon Taxi- 
eab Co., Ltd., [1919] 1 WestWkly 958. 

[a] No comparison of the negli- 
gence of plaintiff and defendant is 
permissible in determining the liabil- 
ity, in the absence of the doctrine of 
comparative negligence, and if plain- 
tiff was guilty of contributory negli- 
gence his right of recovery is barred} 
the degree of his negligence not be- 
ing a factor in the case. Roach v. 
Roth, 156 Minn. 107, 194 NW 322. 

[b] Rule applied.—In an action 
by a city to recover against the 
driver of a motor vehicle for dam- 
ages to a bridge, it must appear in 
order to entitle the city to recover 
that not only was the driver of the 
motor vehicle negligent, but also that 
no defect of the highway contributed 
to produce the collision. Baraboo v. 
Excelsior Creamery Co., 171 Wis. 242, 
177 NW 36. 

39. See statutory provisions, 

40. See supra § 5938, 

41. Dircks v. Tonne, 183 Iowa 403, 
167 NW 103. 

[a] Damages cannot be awarded 
in such a case by determining the 
amount of damages suffered by both 
parties, and taking the lesser from 
the greater amount and giving a ver- 
dict for the difference to the one who 
has suffered the greater damage. 
Direks v. Tonne, 183 Iowa 403, 167 
NW 103. 

42. Uz. S.—Garside v. New York 
Transp. Co., 146 Fed. 588 [mod on 
other grounds 15% Wed. 521,485 CCA 
285). 

Ala.—McCaa v. Thomas, 207 Ala. 
211, 92 S 414; Norwood Transp. Co. 
vy. Stanford, 18 Ala. A. 428, 93 S 77. 

Cal.—Davis v. John Breuner Co, 


8§ A 


167 Cal. 683, 140 P 586; Wiley. v. Cole, 
67 Cal. A. 762, 228 P 550; Phillips v. 
Hobbs-Parsons Co., 67 Cal. A. 199, 
227 P 622; Bolles v. Boone, 66 Cal, A. 
238, 225 P 775; Graybiel v. Auger, 64 
Cal. A. 679; 222 P9635; Grillich. v. 
Weinshenk, 64 Cal, A. 474, 222 P 160; 
Reinders v. Olsen, 60 Cal. A. 764, 214 
P 268; McPherson v. Walling, 58 Cal. 
A, 663, 209.» P* (209; Thompson? v. 
White, 56 Cal. A.. 173, 204 P 561; 
Straten v. Spencer, 52 Cal. A. 98, 197 
P 540; Wilkinson v. Rohrer, 47 Cal: 
A, 372, 190 P 650; Robinson v. Cle- 
mons, 46 Cal:.A. 661, 190 P 203; 
George v. McManus, 27 Cal. A. 414, 
150. P73. 
Conn.—Worden v. Anthony, 101 
Conn. 579, 126 A 919; Brown v. Page, 
98 Conn, 141, 119 A 44; Guilfoile v. 
Smith, 97 Conn, 271, 116 A 237; Guil- 
foile v. Smith, 95 Conn. 442, 111 A 
593; Radwick v. Goldstein, 90 Conn. 


701, 98 A 5838; Coffin vy. Laskau, 89 | 


Conn 325, 94) A370; ERAI9I15H 959; 
Del.—Cecchi v. Lindsay, 24 Del. 
185, 75 A 376 [rev on other grounds 
26 Del. 133, 80 A 523, 35 LRANS 
699]; Simeone v. Lindsay, 22 Del. 224, 
65 CA 8778. 
Ill—Fannon v. Morton, 228 Ill. A. 
415; Krug v. Walldren Express, etce., 


Co., 214 Ill. A, 18 [aff 291 Ill. 472, 
129 NE 97]. 
Ind.—Munson vy. Rupker, (A.) 151 


NE 101; Spickelmeir v. Hartman, 72 
Ind. A. 207, 123 NE 232; Apperson v. 
Lazro, 44 Ind. A. 186, 87 NE 97, 88 
NE 99. 

Iowa.—Carlson v. Meusberger, 200 
Iowa 65, 204 NW 432; McSpadden v. 
Axmear, 191 Iowa 547, 181 NW 4. 

Ky.—Blackman v. Streicher, 205 
Ky. 773, 266 SW 633; Denunzio. v. 
Donahue, 204 Ky. 705, 265 SW 299; 
Standard Oil Co. v. Thompson, 189 
Ky. 830, 226 SW 368. 

La.—lLester v. Roach, 155 La, 947, 
99S TOs 

Md.—Taxicab Co. y. Hamburger, 
146 Md. 122, 125 A 914; Kelly. v. 
Huber Baking Co., 145 Md. 321, 125 A 
782, 

Mass.—Barry v. Harding, 244 Mass. 
588, 139 NE 298. 

Mich.—Arvo vy. Delta Hardware 
Co., 231 Mich, 488, 204 NW 134. 

Mo.—Alyea v. Junge Baking Co., 
207 Mo. A. 687, 230 SW 341; Moffatt 
v. Link, 207 Mo, A. 654, 229 SW 836; 
Davis v. City Light, etc., Co., 204 Mo. 
A, 174, 222 SW 884; .Ottofy v. Mis- 
sissippi Valley Trust Co., 197:Mo. A. 
473, 196 SW 428; Carradine v. Ford, 
195 Mo, A. 684, 187 SW 285. 

N.«J.—Osbun v. DeYoung, 99 N. J. 
L. 204, 122 A 809; Ireson v. Cunning- 
ham, 9¢ N.' J. Li: 690; 101 ' Ay 49; 

N. Y.—Mordente v. New York Cab 
Co: L09eN YS! 12; 

N. C.—White v. Carolina Realty 
Co., 182 N.C. 536, 109 SE 564. 
Oh.—Hine v. Bikler, 19 Oh. A, 510. 

Or.—Johnson vy. Underwood, 102 
Or. 680, 203 P 879; Everart v. Fischer, 
(tOr: C316, 045: Be is38, M479 P 189. 

Pa.—Scorsoni v. Pittsburgh Provi- 
sion, étc., Coj; 27%2)(Pay 253) 116 A154; 


Weikel v. Pullman Taxicab Co., 59 
Pa. Super, 595. 
Porto Rico.—Froelich v. Peo., 19 


Porto Rico 637. 
Tenn.—Bejach v. Colby, 141 Tenn. 

686, 214 SW 869. 
(Civ. A.) 


Tex.—Prince v. Taylor, 
WL SW 826; 

} ere v. Averill, 87 Vt. 230, 
13 


789, 132 SE 844; Bassett v. Wood, 
146 Va. 654, 132 SE 700. 
Wash. — Danielson Vv. Carstens 


Packing Co., 121 Wash. 645, 210 P12; 
Twedt v. Seattle Taxicab Co., 121 
Wash, 562, 210 P 20; White v. Kline, 
119 Wash, 45, 204 P 796; De Lys v. 
Powell-Sanders Co., 90 Wash. 31, 155 
P 407; Johnson v. Johnson, 85 Wash. 
18, 147 P 649. 

Wis.—Haswell v. Reuter, 171 Wis. 
228, 177.NW 8, 

Alta.—Thomas v. Ward, 7 Alta. L. 
79, 11 DomLR 231, 24 WestLR 250. 

Sask.—Bogaert v. Keeney, 50 Dom 
LR 795 [app dism 13 Sask. L. 276]. 

[a] Negligence caused by defend- 
ant’s act.—An act which would other- 
wise be negligent does. not constitute 
contributory negligence when caused 
by the wrongful act of the defendant. 
Groh v. Lucey Mfg. Co., (Tex. Civ. 
A.) 246 SW 1059. 

{b] Rule applied.—The fact that 
a pedestrian failed to observe the 
approach of automobile which struck 
him will not prevent recovery for 
his injuries when the proximate 
cause of the accident was the rapid 
speed at which the vehicle was 
driven and the failure to check its 
speed at a point where pedestrians 
were to be. expected. Mordente v. 
New York Cab. Co.,'109 NYS: 12. 

43. Care required generally see 
Negligence [29 Cye 512}. 

Us 


44. . .—Lane v. Sargent, 217 
Fed. 237; 5133:°CCA 231: y 
Ala.—Whitman’s Fifth: Ave. 'Ga- 


rage Co. v. Ricks, 211 Ala, 527, 102 
S 53; Reaves v. Maybank, 193 Alai 
614, 69 S 137, 138 [cit Cyc]; Norwood 
Transp. Co. v. Stanford, 18 hee A, 
428, 93° S 77. 

Ark.—Snow. vv. Riggs, 290 sw 591s 
Oliphant v. Hamm, 167 Ark. 167, 267 
SW 563; Russ v. Strickland, 130 "Ark! 
406, 197 SW 709. 8 

Cal.—Hatzakorzian Vv. Rucker- 
Fuller Desk Co:,' 197 Cal.> 82, 239° -P 


709, 41 ALR 1027; Rush: v.. Lago- 
marsino, “196 Cal. 308, 237 -P .1066; 
Gett v. Pacific Gas, ete:, Co., 192 Cal. 


621, 221 P 376; Raymond v.‘Hill, 168 
Cal. 473, 143..P 743; Kruse v. White, 
(A.) 253 P 178; Chalmers v. Hawkins, 
(A.) 248 P 727; Kofoid vs Beeckner, 70 
Cal, A. 624, 234 P 113; Commonwealth 
Ins, Co. v. Riverside-Portland Cement 
Co., 69 Cal. A. 165, 230 P°995; Gray- 
biel v. Auger, 64 Cal. A. 679, 222 P 
635; Straten v. Spencer, 52 Cal. A. 98, 
197 P 540; Robinson v. Clemons, 46 
Cal. »Ai 6615.°190. Py: 2038;.' Brown =v. 
Brashear, 22. Cal. A. 135, 133. P 505. 
Conn.—Hizam v. Blackman, 103 
Conn. 547, 131 A 415; Andrews v. 
Dougherty, 96 Conn. 40, :112 A 700; 
Russell v. Vergason, 95 Conn. 431, 
111, A 625; Radwick v. Goldstein, 90 
Conn. 701, 98 A 583. 
Del.—Wollaston Ve ‘Stiltz, -3F 2Del. 
273, 114 A 198; State v. Mclvor, 31 
Del. 12350 EE A 616; Brown vy. Wil- 
mington, 27 Del, 492, 90 A 44; Cecchi 
v.. Lindsay, 24° Del. 185, 75 A 376 
[rev on other grounds 26 Del. 133, 80 
A 523, 35 LRANS 699]; Simeone v. 
Lindsay, 22 Del. 224, 65. A 778; Hanni- 
gan v. Wright, 21 Del. 537, 63 A 234; 
Bei v.. Disalvo, (Oyer & T.) 121 A 
D. Ci—Reaver: v: Walch, 55 App. 
759, 3 BF. (2d) 204; Terminal Taxicab 
Co. v. Blum, 54 App. 352, 298 Fed. 679. 
Fla.—Florida Motor Transp. Co. v. 
Hillman, 87 Fla. 512, 101 S° 31. 
Ga.—O’Dowd v. Newnham, Ga. 


Va.—Lavenstein v. Maile, 146 Va. Ay 220, °80°SEs3695- .cstcs * 
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similar cireumstanees to avoid danger;*® and the 
care required is proportionate to the danger in- 
volved,*® under all the cireumstances of the particu- 


lar case.4? 


Ida.—Carpenter v. 
Ida. 729, 217 P 1025. 
. Stone, 74 Ind. 


Extraordinary care#® 
37 


A hills 


MeKissick, 


124 NE 473. 


lowa.—Carruthers v. Campbell, 195. 


Iowa 390, 192 NW 188, 28 ALR 949; 
Dice v. Johnson, 187 NW 570; Wine 
v. Jones, 183 Iowa 1166, 162 NW 196, 
168 NW 318; Switzer v. Baker, 178 
Iowa 1063, 160 NW 372. 


177 P 540. 

Ky.—Cline v. Cook, 216 Ky. 366, 
287 SW 927; Blackman v. Streicher, 
205 Ky. 773; 266 SW 633; Melville v. 
Rollwage, 171 Ky. 607, 188 SW 6388, 


LRA1917B 133; Webb v. Moore, 136 
Ky. 708, 125 SW 152. 

Md.—Panitz v. Webb, 149 Md. 75, 
130 A 913; Biogini v. Steynen, 124 
Md. 269, 92 A 806. 

Mass.—Burns v. Oliver Whyte Co., 


231 Mass. 519, 121 NE 401; Trombley 
y. Stevens-Duryea Co., 206 Mass. 516, 
92 NE 764;' Rogers ve Phillips, 206 
Mass. 308, 92 NE 327, 28 LRANS. 944. 

Mich:.—kKutchai v. Moreton, 218 
Mich. 242, 187 NW 3389; Corey v. Har- 
tel, 216 Mich. 675, 185 NW 748; Ben- 
jamin v. McGraw, 208 .Mich. 75, 175 
NW 394; Patterson v. Wagner, 204 
Mich. 593, 171 NW 356. 

Minn.—Quinn vy. MHeidman, 157 
Minn. 129, 195 NW 774. 

Mo.—Raymen v. Galvin, 229 SW 
747; McKinney v. Bissel, (A.) 263 SW 
5633;,. Warrington v. Byrd, (A.)-:181 
SW, 1079; Cool v. Petersen, 189 Mo. A. 
717, 175 SW 244, 

. Mont.—Pratt v. Kistler, 
356, 233 P 600; Green v. 
Mont. 399,;' 211 -P 320. 

Nebr.—Cornforth vy. Graham. Ice 
age Co., 109 Nebr. 426,: 191 NW 
GG ters 

N. J.—Thomas v. Metzendorf, 101 
N. J. L. 346, 128 A 162;. Tischler v. 
Steinholtz; 99 N. J. L. 149, 122 A 880; 
Fox v. Great Atlantic, .etc., Tea. Co., 
84° Nia Ju Le) 226, 87) A'339, 

N. C.—Gilland vy. Carolina Crushed 
Stone Co., 189 N. C. 783,:128 SE 158. 
'  Pa.—Mehler v. Doyle,.271 Pa. 492, 
115 A 797; Schoepp v. Gerety, 263 Pa. 
538,107 A 317;.Maynard:v. Barrett, 
261° Pa, 378, 104 A. (612s) “Lewis, iw 
Wood, 247 Pa. 545, 93 A 605; Striet- 
feld v. Shoemaker, 185 Pa; 265; 39 A 
967; Ley v. Henry, 50 Pa. Super. 591; 
Dugan‘ v. Lyon, 41 Pa. Super. 52. 

R. lL.—Belliveau v. Bozoian, 46 R. I. 
83, 125.A. 82. 

Tenn.—Leach v. Asman, 130 Tenn. 
510, 172 SW 303. 

. Utah.—Sorenson v. Bell, 51 Utah 
262,:170. P72. 

Va.—Green y. Ruffin, 141 Va. 628, 
125 SE 742, 127 SE 486. 

Washi—Locke v. Greene, 100 Wash. 
397, 171 PRP: 245; Morrison v. Conley 
Taxicab Co., 94 Wash. 436, 162 P 365; 
De ‘Lys. v.. Powell-Sanders Co., 90 
Wash. 31, 155 P.407;’ Minor v. Ste- 
vens, 65: Wash, 423,°118.P—318, 42 
LRANS 1178. 

W. Va.—Ritter v. Hicks, 102 W. Va. 
541, 135 SE 601. 

Wis.—Darus v. West,.179. Wis. 279, 
191 NW 506. 

B. C:i—Vance v. Drew, 36 B. C. 241, 
[1925] 3 WestWkly 740, 

And see cases infra note 45, 

, [a] What is want of ordinary 
care.—(1) One who without any ne- 
cessity therefor places himself in a 
position of danger through inadvert- 
ence, forgetfulness, inattention, ab- 
sent-mindedness, or carelessness, is 
guilty of contributory negligence if 
such negligence proximately contrib- 
utes to cause his injury. Racine Tire 
Co. v. Grady, 205 Ala: 423, 88 S 337. 
(2) In order to free one of guilt of 
contributory negligence, the cause of 


72 Mont. 
Bohm, 65 
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or the highest 


of attention to danger must be some- 
thing apart from inattention itself. 
Racine Tire Co. v. Grady, supra. 

{[b] Whether defendant is lawfully 
or unlawfully using the highway, it 
is the duty of plaintiff to exercise 
due care for his own safety and to 
avoid injury from the defendant’s 
acts or negligence. Dice v. Johnson, 
(lowa) 196 NW 30; Carruthers v. 
Campbell, 195 Iowa 390, 192 NW 138, 
28 ALR 949; Mehler v. Doyle, 271 Pa. 
492,115 A 797. 

Care required of particular persons 
see infra §§ 912-946. 

Ordinary care see Negligence [29 
Cyc 427 et seq]. 

45. U. S.—Bauman vy. Black, etce., 
Town Taxis Co., 263 Fed. 554. 

Cal.—Evers v. Stratton, 71 Cal. A. 
448, 235 P 656; Fahey v. Madden, 58 
Cal. A. 537, 209 P 41; Finkle v. Tait, 
55 Cal. A. 425, 203 P1031. 

Conn.—Rozycki v. Yantie Grain, 
ete., Co.,)99) Conn. (711, 122) AMT, 23% 
ALR 582; Andrews v. Dougherty, 96 
Conn. 40, 112 A 700; Wolfe v. Ives, 83 
Conn, 174, 76 A 526, 19 AnnCas 752. 

Del.—Brown v. Wilmington, 27 Del. 
492, 90 A 44; Grier v. Samuel, 27 Del. 
106, 86 A 209; Cecchi v. Lindsay, 24 
Del. 185, 75 A’ 376 [rev on .other 
grounds 26 Del. 133, 80. A 523, 35 
LRANS 699]; Hannigan v. Wright, 21 


Del. 537, 63 A 234. 

Ga.—O’Dowd v. Newnham, 13 Ga. 
A. 220,80 SE 36. 

Ind.—Murray v. Cottrell, 80 Ind. 


AS. 521,°141, NB. 524: 

Iowa.—Faatz v. Sullivan, 199 Iowa 
875, 200 NW 321; Smith v. Spirek, 
196 Iowa 1328, 195 NW 736; Kemmish 
v. McCoid, 193 Iowa 958, 185. NW 
628; Livingstone v. Dole, 184 Iowa 
1340, 167 NW 639; Wine v. Jones, 183 
Iowa 1166, 162 NW 196, 168 NW 318. 

Kan.—Arrington v. Horner, 88 Kan. 
SAT, OP PALES 

Ky.—Weidner v. Otter, 171 Ky. 167, 
188 SW 335; Baldwin v. Maggard, 
162 Ky. 424, 172 SW 674. 

Md.—Merrifield v. C. Hoffberger 
Co., 147 Md. 134, 127 A 500, 

Mass.-—Newton v. McSweeney, 225 
Mass. 402, 114 NE 667. 

Mich,—Kutchai v. Moreton, 218 
Mich. 242, 187 NW 339. 

DA ANE geek v. Ladd, (A.) 266 SW 
le 

~ Mont.—Williams _ v. 62 

Mont. 594, 205 P 829. 

N. J.—Fox v. Great Atlantic, etc., 
Tea. Co., 184 N, Js Dan 26 0 08'G cA | sioe 

Oh,.—Citizens’ Motor Car Co. v. 
Hamilton, 32 Oh. Cir. Ct. 407. 

S. C.—King v. Holliday, 116 S. C. 
463, 108 SE 186. 

Tenn.—Leach v. Asman, 130 Tenn. 
510, 172 SW 303. 

Vt.—Aiken vy. Metcalf, 90 Vt. 196, 
97 A 669. 

Va.—Bassett v. Wood, 146 Va. 654, 
132 SE 700; Green vy. Ruffin, 141 Va. 
628, 125 SE 742, 127 SE 486; Core v. 
Wilhelm, 124 Va. 150, 98 SE 27, 5 
ALR 465. 

Wash.—Ross v. Rose, 109 Wash. 
273, 186 P 892; Crowl v. West Coast 
Steel Co., 109 Wash. 426, 186 P 866; 
De Lys v. Powell-Sanders Co., 90 
Wash, 31, 155 P 407; Lampe vy. Jacob- 
sen, 46 Wash. 5338, 90 P 654. 

W. Va.—Deputy v. Kimmell, 73 W. 
Va. 595, 80 SE 919, 51 LRANS 989, 
AnnCasl916E 656. 

And see cases supra note 44. 

[a] Voluntary intoxication of one 
injured by an automobile may be con- 
Sidered in determining whether, at 
the time of the accident, he was 
taking such care of his ‘safety as 
would be required of a reasonably 
prudent man under the circum- 
stances. Brkljaca v. Ross, 60 Cal. A. 


Hample, 


his momentary forgetfulness or lack | 431, 213 P 290; Brown v. Wilmington, 


| For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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degree of caution*® is not required, unless specifi- 
cally so provided by statute,°° and hence, when 
ordinary and reasonable care is exercised, there 
is no contributory negligence.°* 


27 Del. 492, 90 A 44. 

46. Cal.—Rush v. Lagomarsino, 
196 Cal. 308, 2387 P 1066; Henry y. 
Lingsweiler, (A.) 253 P 357; Straten 
v. Spencer, 52 Cal. A. 98,°197'P 540. 


Conn.—Russell v. Vergason, 95 
Conn. 431, 111 A 625. 
Del.—Cecchi v. Lindsay, 24 Del. 


185, 75 A 376 [rev on other grounds 
26 Del. 133, 80 A 523, 35 LRANS 
699]; Simeone v. Lindsay, 65 A 778; 
Garrett v. People’s R. Co., 22 Del. 
29, 64 A 254, 

Ill.— Graham v. Hagmann, 270 I11. 
252, 110 NE 337. 

Ind.—Craft y. Stone, 74 Ind. A. 71, 
124 NE 473. 

Iowa.—Wine v. Jones, 183 Iowa 
1166, 162 NW 196, 168 NW 318. 

“In the exercise of a common right 
to the use of the public highways all 
persons using the same must exert 
constant care and caution for the 
conservation of their correlative 
rights commensurate with the spe- 
cial hazard which is peculiar to and 
nowadays ever present in the use of 
public highways.” Rush v. Lago- 
marsino, 196 Cal. 308, 317, 237 P 1066. 

[a] An increase of care is re- 
quired where by reason of the sur- 
roundings there is an increase of 
danger. Simeone v. Lindsay, 22 Del. 
224, 65 A 778; Garrett v. People’s R. 
Co., 22 Del. 29, 64 A 254. 

47. Mont.—Williams v. 
62 Mont. 594, 205 P 829. 

N. Y.—Wardrop v. Santi Moving, 
ete.) Co., 233 Ne. 227.0135 Nena 
Baker v. Close, 204 N. Y. 92, 97 NE 
501, 38 LRANS 487; Jessen v. J. L. 
Kesner Co., 159 App. Div. 898, 144 
NYS 407 [aff 215 N. Y. 639 mem, 109 
NE 1080 mem]. 

Wash.—Morrison y. Conley Taxi- 
cab Co., 94 Wash. 436, 162° P 3655 
Mickelson y. Fischer, 81 Wash. 423, 


W. Va.—Ritter v. Hicks, 102 W. Va. 
541, 185 SE 601. 

Wis.—Cunnien vy. Superior Iron 
Works Co., 175 Wis. 172, 184 NW 767, 
18 ALR 667. 

48. Kofoid v. Beckner, 70 Cal. A. 
624, 234 P 113; Murray v. Cottrell, 80 
Ind. A. 521, 141 NE 524; Merrifield v. 
C. Hoffberger Co., 147 Md. 134, 127 A 
500; Ritter v. Hicks, 102 W. Va. 541, 
135 SE 601. 

49. Ritter v. Hicks, supra. 

50. See statutory provisions. 

{a] In Missouri, under L. (1911) 
p 330 par 9 § 12, imposing “‘the high- 
est degree of care that a very careful 
person would use’ upon the opera- 
tor of a motor vehicle, a plaintiff 
injured while driving his car is guilty 
of contributory negligence if he fails 
to usSe the highest degree of care. 
Jackson v. Southern Bell Tel. Co., 281 
Mo. 358, 219 SW-.655; Threadgill v. 
United R. Cos., 279 Mo. 466, 214 SW - 


Hample, 


142. P 1160. 


161. 
51. Menefee v. Raisch Impr. Co., 
(Cal. A.) 248. P 1031; Robinson y. 


Clemons, 46 Cal. A, 661, 190 P 203; 
Thomas v. Armitage, 111 Minn. 238, 
126 NW 735; Judy v. Doyle, 130 Va. 
392, 108 SE 6. And see cases supra 
notes 48-50. 

{a] Person: walking through re- 
pair shop.—Where plaintiff, going to 
defendant’s place of business on a 
business errand, entered at the rear 
thereof through a shop used for the 
repair of automobiles, and while 
passing through it on his way to the 
front part of the building was struck 
by an automobile negligently being 
Operated by defendant’s servant, 
plaintiff was not guilty of contribu- 
tory negligence as a matter of law 
and the question is for the jury. 
Jewison v. Dieudonne, 127 ee 163, 
149 NW 20. 


/ 


§ 908] 


/ 


[§ 908] b. Duty To Discover Danger.®? 
exercise of due care®? a person using the highway 
is required to make reasonable use of his senses 
-and intelligence to observe and discover impend- 
‘ing danger,°* and the duty to look implies a duty 
to see what is in plain sight,°® so that if the danger 


is visible and obvious, his failure 


avoid it amounts to contributory negligence,*® unless 
some reasonable explanation is shown for not so 
doing;°* but he is not strictly bound to see or to 


52. Duty of prudent person to dis- 
cover danger in general see Negli- 
gence [29 Cyc 513]. 3 

53. Degree of care required see 
supra § 907. 

54. U. S.—Bauman v. Black, etc., 
Town Taxis Co., 263 Fed. 554. 

Cal.—Gett. v. Pacific Gas, etc., Co., 
192 Cal. 621, 221 P 376; Simonsen v. 
L. J. Christopher Co.,, 186 Cal. 786, 
200 P 615; Finkle v. Tait, 55 Cal. A. 
425, 203.P 1031; Straten v. Spencer, 
52 Gal., A. 98; 19% P5405. Wieihe} sv. 


Rathjen Mercantile Co., 34 Cal. A. 
302, 167. BP, 287. i 
Colo.—Rosenbaum v. Riggs, 75 
Colo. 408, 225 P 832. 
Conn.—Hizam v. Blackman, 103 
Conn, 547, 131 A 415; Murphy v. 


Adams, 99 Conn. 632, 122 A 398. 
Del.—Brown v. Wilmington, 27 
Del. 492, 90 A 44; Grier v. Samuel, 
27 Del. 106, 86 A 209; Cecchi v. Lind- 
say, 24 Del. 185, 75 A 376 [rev on 
other grounds 26 Del. 133, 80 A 523, 
35 LRANS 699]; Simeone v. Lindsay, 
22 Del. 224, 65 A 778; Hannigan’ v. 


~Wright, 21 Del. 537, 63 A 234. 


Fla.—Florida Motor Transp. Co. v. 
Hillman, 87 Fla. 512, 101 S 31. 


Ga.—O’Dowd v. Newnham, 13 Ga. 
A. 220, 80 SE 36. 
JIowa.—lLivingstone v. Dole, 184 


Iowa 1340, 167 NW 639. 

Ky.—Weidner v. Otter, 171 Ky. 167, 
188 SW 3365. 

Me.—Pierce v. Morrill Bros. Co., 
116 Me. 517, 102 A 230. : 

Mont.—Sherris v. Northern Pac. 
R. Co., 55 Mont. 189, 175 P 269. 

N. Y.—Baldwin vy. Locomobile Co., 
143 App. Div. 599, 128 NYS 429. 

Wash.—Tooker v. Perkins, 86 Wash. 
567, 150 P 1138. 

Wis.—Vanden Heuvel v. Schultz, 
182 Wis. 612, 197 NW 186; Darus v. 
West, 179 Wis. 279, 191 NW 506. 

[a] “Reasonable use of the senses 
means such use as an ordinarily pru- 
dent and careful person would have 
used under the circumstances.” Liv- 
ingstone v. Dole, 184 Iowa 1340, 1346, 
167 NW 639. 

[b] Rule applied.—(1) A chauffeur 
knowing that the emergency brake 
on his truck would not hold was 
guilty of contributory negligence in 
attempting to hold it therewith, so 
as to prevent his recovery when the 
truck started and crushed him. 
Pierce v. Morrill Bros. Co., 116 Me. 
517, 102 A 230. (2) Where plaintiff 
hired defendant’s truck and for addi- 
tional compensation defendant agreed 
to take along as a trailer a wagon 
belonging to plaintiff, and plaintiff, 
although offered a seat in the truck, 
elected to ride in the wagon, he as- 
sumed the ordinary risks of such 
transportation, including the possibil- 
ity of the mode of traction causing 
some side motion of the trailer. 
Buckingham vy. Eagle Warehouse, 
ete., Co., 189 App. Div. 760, 179 NYS 


218. Kemmish v. McCoid, 193 Iowa 
958, 185 NW 628; Silverstein v. 


Adams, 134 Wash. 430, 432, 235 P 784 
(where the court said: “He [plain- 
tiff] says he looked to the left and 
did not see the car approaching. 
The lights of the automobile were 
burning and there was nothing to 
prevent his seeing the approaching 
car had he looked. If he had testified 
that he saw the car and nevertheless 
stepped into the street regardless of 
it and was struck, clearly’ he could 
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In the 


to discover and 


not recover. The evidence shows that 
it was the right front of the car 
that struck him. A number of times 
this court has held that, when a pér- 
son testifies that he looked and did 
not see an object, which plainly he 
could have seen, he will not be heard 
to say that he looked and did not see. 
In other words, the situation is the 
same as though he had looked and 
seen the object. In principle this 
case cannot be distinguished from 
Helliesen vy. Seattle Electric Co., 56 
Wash. 278, 105 P 458; Fluhart v. Seat- 
tle Electric Co., 65 Wash. .291,' 118 
P 651; McEvilla v. Puget Sound 
Tract... '€te., Co. Yosmvwasn. (667, 164.-P 
193; Herrett v. Puget Sound Tract., 
etc., Co., 108 Wash, 101, 173 P 1024. 
Under the rule of those cases, it 
must be held that the respondent was 
guilty of contributory. negligence as 
a matter of law and this bars his 
recovery’”’). 

56. Cal.—Commonwealth Ins. Co. 
v. Riverside-Portland Cement Co., 69 
Calin A. W657) 230 e995) Enkles iv? 
Tait, 55 Cal. A. 425, 2038 P 1081. 

Colo.—Rosenbaum v. Riggs, 175 
Colo. 408, 225 P 832. 

Conn,—Murphy v. Adams, 99 Conn. 
632, 122 A 398. 

Del.—Cecchi v. Lindsay, 24 Del. 
185, 75 A 376 [rev on other grounds 
26 Del. 133, 80 A 5238, 35 LRANS 699]; 


Simeone v. Lindsay, 22 Del. 224, 65 
A 778: 
Iowa.—Kemmish vy. McCoid, 193 


Iowa 958, 185 NW 628. 

57. Kemmish vy, McCoid, supra. 

58. Norwood Transp. Co. v. Stan- 
ford, 18 Ala. A. 428, 93 S 77; Dice 
v. Johnson, (Iowa) 187 NW 570; Mel- 
ville v. Rollwage, 171 Ky. 607, 188 
SW 6388, LRA1917B 133. 

{a] Instruction imposing too high 
a duty.—An instruction in an action 
for personal injuries charging that 
if plaintiff ‘‘could, have seen” the mo- 
tor vehicle which struck him, and he 
failed to do so, he is guilty of con- 
tributory negligence, is erroneous as 
requiring too high a degree of care 
on the part of the plaintiff. Norwood 
Transp. Co: v. Stanford, 18 Ala. A. 
428, 93°°S° 77. 

59. Kemmish Vv. McCoid, 193 
Iowa 958, 185 NW 628. 

Crossing street in front of ap- 
proaching vehicle see infra § 925. 

Right to rely upon care of persons 
causing injury see infra § 909. 

60. U. S.—Patterson Transfer Co. 
v. Schlugleit, 252 Fed. 359, 164 CCA 
283. 

Cal.—Hatzakorzian v. Rucker-Ful- 
ler Desk Co., 197 Cal. 82, 239 P 709, 
41 ALR 1027; Raymond. v. Hill, 168 
Cal. 473, 148 P 743; State Compen- 
sation Ins. Fund v. Scamell, 73 Cal. 
‘AL 285, 238 P 780. 

Ga.—Quick Tire Serv. v. Ball, 34 
Ga. A. 122, 128 SE 205; Flowers v. 
Flaughnan, 31 Ga. A. 364, 120 SE 
670; O’Dowd v. Newnham, 13 Ga. A. 
220, 80 SE 36. 

Ill.—Graham vy. Hagmann, 270 Ill. 
252, 110 NE 337. 

Ind.—Harker v. Gruhl, 62 Ind. A. 
177, 111 NE 457. 

Iowa.—Smith v. Spirek, 196 Iowa 
1328, 195 NW 736; Pixler v. Clemens, 
195 Iowa 529, 191 NW 3875; Read v. 
Reppert, 194 Iowa 620, 190 NW 32; 
Delfs v. Dunshee, 143 Iowa 3881, 122 
NW 236. 

Kan.—Williams v. Benson, 87 Kan. 
431, 124° P 531. 

Ky.—Weidner v. Otter,-171 Ky. 167, 
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avoid collision with all vehicles upon the street,®® 
nor is he required to exercise with respect to ap- 
proaching vehicles an infallible judgment.®? 
is no imperative rule requiring him to be constantly 
looking and listening for the approach of an auto- 
mobile under the penalty that upon failure to do 
so his own negligence will ‘be conclusively pre- 
sumed in case he is injured;® and it is not neces- 
sarily negligence to fail to look for such danger 
when under the surrounding circumstances there 


There 


188 SW 335. 

Md.—Mears vy. McElfish, 139 Md. 
81, 114 A 701. 

Mass.—Gauthier v. Quick, 250 Mass. 
258, 145 NE 436; Creedon vy. Galvin, 
226 Mass, 140, 115 NE 307; Hennes- 
sey v. Taylor, 189 Mass. 583, 76 NE 
224, 3 LRANS 345, 4 AnnCas 396. 

Mich.—Nordman_ y. Mechem, 227 
Mich. 86, 198 NW 586; Gerhard v. 
Ford Motor Co., 155 Mich: 618, 119 
NW 904, 20 LRANS 232. 

Minn.—Yorek v. Potter, 166 Minn. 
131, 207 NW 188; Meyers v. Swanson, 
163 Minn. 508, 203 NW 624; Petty- 
grove v. Hecht, 159 Minn. 260, 198 
NW 809. 

Mo.—McKenna v. Lynch, 289 Mo. 
16, 2383 SW 175; Moffatt v. Link, 207 
Mo. A. 654, 229 SW 836; Carradine 
v. Ford, 195 Mo. A. 684, 187 SW 285; 
Sa v. Chauvenet, (A.) 186 SW 


Tenn.—McNabb v. Gannaway, 3 
Tenn. Civ. A. 79. 

Tex.—Vesper v. Lavender, (Civ. A.) 
149 SW 377. 

Va.—Core v. Wilhelm, 124 Va: 150, 
98 SE 27, 5 ALR 465. 

Wash.—Kaufman y. Sickman, 116 
Wash. 672, 200 P 481; Crowl v. West 
ues Steel Co., 109 Wash. 426, 186 

W. Va.—Ritter vy. Hicks, 102 W. 
Va. 541, 135 SE 601; Deputy v. Kim- 
mell, 73 W. Va. 595, 80 SE 919; °51 
LRANS 989, AnnCas1916E 656. 

Wis.—Darus v. West, 179 Wis, 279, 
aoe at ee 

. C.—Beauchamp y. Savory, 3 : 

C. 429: e: Vale 

Compare Nikoleropoulos vy. Ramsey, 
61 Utah 465, 471, 214 P 304 (‘To re- 
quire a pedestrian on the highway 
to use all his senses to avoid being 
run over by a vehicle approaching 
from behind might impose a burden 
which is practically impossible. 
Reasonable and ordinary care in the 
circumstances existing at the time 
is all that the law requires’’).. 

{a] Thus the driver of a horse- 
drawn vehicle is not bound at ‘his 
peril to keep. a lookout backward for 


approaching automobiles. Delfs vy. 
Panspee, 143 Iowa 381, 122 NW 
[b] Duty to look and listen.— 


Failure to look and listen for motor 
vehicles upon a highway is not neces- 
sarily negligent. The rule that one 
who passes onto a railroad grade 
crossing without looking for ap- 
proaching trains and is injured is 
guilty of contributory negligence does 
not apply to travelers in their daily 
and common use of our highways. 
The usual rule of ordinary care does 
not impose upon them the burden of 
being constantly on the lookout to 
see if their path is free from danger- 
ous defects, or in a state of appre- 
hension of personal injury from other 
travelers. The traveler not only has 
a right to presume that the way is 
reasonably fitted for his use but also 
that those who may be lawfully using 
it with himself will exercise a proper 
degree of care. Hennessey vy. Taylor 
139 Mass, 583, 76 NE 224,.3 LRANS 

{c] Automobile turning street cor- 
ner.—A pedestrian crossing a street 
at a proper place has no duty con- 
stantly to watch an automobile in a 
cross street, which turns the corner 
and strikes him without warning. 
Meyers v. Swanson, 163 Minn. 508, 
203 NW 624, - - 
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is no reason to apprehend it.%t 


[§ 909] c. Reliance on Care of Person Causing 
Under the rule that the rights of all 
are reciprocal,®* 
any person on the highway has the right to assume, 


Injury.®? 
persons using the public highways 


Dozier v. Woods, 190 Ala. 279, 
L. J. Christo- 


61. 
67 S 283; Simonsen v. 
pher Co., 186 Cal. 786, 200 P 615; 
Gornstein v. Priver, 64 Cal. A. 249, 
221 P 396; Lewis v. Tanner, 49 Cal. 
A, 271, 193 P 287; Dier v. Voorhees, 
200 Mich. 510, 167 NW 26; Rivera v. 


Villamil, 29 Porto Rico 257. 
[a] Rule applied.— (1) Where 
plaintiff traveling at a reasonable 


rate of speed was struck by defend- 
ant’s car at an intersecting street 
after plaintiff had passed the center 
of the intersection and was presum- 
ably out of the zone of danger from 
any vehicle approaching from the 
direction from which defendant came, 
he was not as a matter of law guilty 
of contributory negligence in fail- 
ing to keep watch for the defendant’s 
truck. Simonsen v. L. J. Christopher 
Go: 186 Cal. 786, 200 P 615. (2) 
A bicycle rider, going north along a 
paved street with double car tracks 
in the center, is under no duty to 
look out for vehicles going south on 
the east side of the street, since 
such vehicles would be going counter 
to the. stream of traffic. Dier v. 
Voorhees, 200 Mich. 510, 167 NW 26. 

[b] oad falling from motor truck. 
—Crossing immediately behind, or 
approaching from the rear, a loaded 
motor truck moving along a city 
street, without close inspection of 
the ‘manner in which it is loaded or 
the load secured from falling, is not 
negligence -as a matter of law. 
Rivera:v: Villamil, 29 Porto Rico 257. 

Right to rely upon care of other 
travelers see infra § 909. 

62. Right to rely on care of de- 
fendant in general see Negligence [29 
Gye 516J5~. 5 

63. See supra § 581.. 

, 64 U. S.—Patterson Transfer Co. 
v. Schlugleit, 252 Fed. 359, 164 CCA 
283. : 


Ala.—Vansandt v. Brewer, 209 Ala. 
131,95. S463: 

Ae Op hant vy. Hamm, 167 Ark. 
67,267 SW 563. 
Bee orck vy. Ferris, 176 Cal. 
353, 167 P 234; Commonwealth Ins. 
Co. v. Riverside-Portland Cement Co., 
69. Cal. A; 165, 230 P 995; Averdieck 
v. Barris, 63 Cal. A. 495, 218 P 786; 
Judd v. Webster, 50 Cal. A. 743. 195 
P 929: Owens. v. W. J. Burt Motor 
Car..Co., 44 Gal. A. 645,.186 P 821; 
Off vy; Crump, 40 Cal. A. 173, 180 P 
860. 

Conn.—Russell ae 95 

431, thd A z 
OUR idvers vy. Hartmann, 28 Del. 
302,92 A 855; State v. Disalvo, (Oyer 

JD), 121 A661. 
ee Fy awa v. Newnham, 13 Ga. 

~ 220,;; 80 SE 36. 

7 Shu Perens v. Flowers, 308 Ill. 
189, 139 NE 10; Graham v, Hagmann, 
970 .Jl1. 252, 110 NE 337; Pierson v. 
Jbyon, 243 Ill. 370, 90 NE 693; Kess- 
ler v. Washburn, 157 Ill. A. 532. 

Ind.—Cole Motor. Car Co. v. Lu- 
dorff, 61 Ind. A. 119, 111 NE 447: 
Rump v.’ Woods, 50 Ind. A, 347, 98 NE 
TO hee ape he y. Holtorf, 199 Iowa 
37, 201 NW 63; Delfs v. Dunshee, 143 
Iowa 381; 122 NW 236. 

Kan.—Kinear v. Guthrie, 113 Kan. 
692, 216 P 280; Williams v. Benson, 
87 Kan. 421, 124 P 531; Johnson v. 
Kansas City Home Tel. Co., 87 Kan. 
441, 124 P 528. ‘ 

Me.—Day v. Cunningham, 125 Me. 
328, 183 A 855, 47 ALR 1229. 

Mass.—Smith v. Whittall, 153 NE 
536: Gauthier v. Quick, 250 Mass. 
258, 145 NE 436; Direnski v. Eastern 
Massachusetts St. R, Co., 244 Mass. 
313, 1388 NE 554; Millay v. Town 
Taxi, Inc., 242 Mass. 314, 136 NE 127; 
Buoniconti v. Lee, 234 Mass. 73, 124 


Vergason, 
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[$§ 908-909 


in the absence of knowledge or notice to the con- 


NE 791; Burns v. Oliver Whyte Co., 
231 Mass. 519, 121 NE 401; Rogers 
v. Phillips, 206 Mass. 308, 92 NH 
327, 28 LRANS 944; Hennessey v. 
Taylor, 189 Mass. 583, 76 NE 224, 
3 LRANS 345, 4 AnnCas 396. 

Mich.—Frary v. Grand Rapids Taxi- 
cab Co., 227 Mich. 445, 198 NW 897; 
Jarosz v. Geisler, 219 Mich. 283, 189 
NW 12; Wilson v. Johnson, 195 Mich. 
94, 161 NW 924; Brown y, Mitts, 187 
Mich. 469, 153 NW 714. 

Minn.—Anderson v. Duban, 212 
NW 180; Lustik vy. Walters, 169 Minn. 
313, 211 N-W 311; Pollock v. McCor- 
mick, 169 Minn. 55, 210 NW 630; 
Yorek y. Potter, 166 Minn. 131, 207 
NW 188; Tobisch v. Villaume, 164 
Minn. 126, 204 NW 568; Klare v. 
Peterson, 161 Minn. 16, 200 NW 817; 
Quinn v. Heidman, 157 Minn. 129, 195 
NW 774; Carson v. Turrish, 140 Minn, 
445, 168 NW 349, LRAI1918F 154. 

Mo.—McKenna vy. Lynch, 289 Mo. 
16, 233 SW 175; Russell v. Bauer- 
Berger Grocery Co., (A.) 288 SW 985; 
State v. Allen, (A.) 250 SW 580; Ford 
v. Dowell, (A.) 243 SW 366; Moffatt 
v. Link, 207 Mo. A. 654, 229 SW 836; 
Carradine v. Ford, 195 Mo. A. 684, 
187 SW 285. 

Mont.—McGregor v. Weinstein, 70 
Mont, 340, 225 P 615; Green v. Bohm, 
65 Mont. 399, 211 P 320. 

Nebr.—Barrett, v. Alamito Dairy 
Co., 105 Nebr. 658, 181 NW 550, 21 
ALR 966. 

N. J.—Jackson v. Geiger, 100 N. J. 
L. 330,.126 A 438; Tischler v. Stein- 
holtz, 99 N. J. L. 149, 122 A 880; Heck- 
man v. Cohen, 90 N. J.-L. 322, 100 A 
695; Fox v. Great Atlantic, ete., Tea 
Co.,- 84.N..J. L. 726, 87° A. 339. 

N. Y.—Baker vy. Close, 204 N. Y. 
92, 97 NE 501, 38 LRANS 487; Wood 
v. Woodlawn Impr. Assoc. Transp. 
Corp., 215 App. Div. 628, 214 NYS 398; 
Kupperberg .v. American Druggists 
Syndicate, 212 App. Div. 311, 208 NYS 
629; Jessen. v. J. L. Kesner Co., 159 
App. Div. 898, 144 NYS 407 [aff 215 
N. Y. 689 mem, 109 NE 1080 mem]; 
Buscher v. New York Transp. Co., 
106 App. Div. 493, 94 NYS 798. 

Pa.—Robb v. Quaker City Cab Co., 
283 Pa. 454, 129 A 331; Mackin v. 
Patterson, 270 Pa. 107,.112 A 738; 
Oelrich v. Kent, 259 Pa. 407, 103 A 
109; Gillespie v. Shafer, 69 Pa. Super. 
389; Fow v. Adams Express Co., 68 
Pa. Super. 345; Brown yv. Chambers, 
65 Pa. Super. 373. 

R. I.—Belliveau v. Bozoian, 46 R. I. 
83, 125 A 82; Benoit v. Miller, 67 A 
87. 


Ss. D.—Cameron y, Miller, 43 S. D. 
429, 180 NW 71. 

Tenn.—Cheek v. Fox, 7 Tenn. Civ. 
A, 160. 

Tex.—Bartley v. Marino, (Civ. A.) 
158 SW 1156. 

Utah.—Cheney v. Buck, 56 Utah 
29, 189 P 81; Ferguson v. Reynolds, 
52 Utah 583, 176 P 267. 

Vt.—Aiken v, Metcalf, 90 Vt. 196, 
97 A 669. 

Wash.—Franey v. Seattle Taxicab 
Co., 80 Wash. 396, 141 P 890. 

W. Va.—Ritter v. Hicks, 102 W. Va. 
541, 1385 SE 601; Deputy v. Kimmel], 
73 W. Va, 595, 80 SH 919, 61 LRANS 
989, AnnCas1916E 656. 

Wis.—West v. Day, 212 NW 648; 
Klokow v. Harbaugh, 166 Wis. 262, 
164 NW 999. 

B, C.—Beauchamp v. Savory, 30 B. 
Cc. 429. 

“The pedestrian must exercise rea- 
sonable care, and, due to the in- 
creased danger of traveling upon our 
highways, his duty is far heavier 
than formerly. Nevertheless, he has 
the right to rely in part, at least, 
upon the protection which the law 
gives him in imposing upon the oper- 


trary, that others using it in common with him 
will use ordinary care to avoid injuring him,** and 
he may assume that they will conform to and not vio- 
late the statutes or ordinances®* and the rules of the 


ator of the automobile the duty of 
operating with the knowledge of the 
liability of pedestrians being upon 
the highway, and that he will keep 
a careful lookout, use reasonable 
speed, give timely warning of ap- 
proach, and keep his car under con- 
trol.” Russell v. Vergason, 95 Conn. 
431, 436, 111 A 625. 

_[a] Thus (1) a pedestrian has the 
right to assume that an automobile 
will approach at a lawful and proper 
rate of speed, and may calculate upon 
passing in front of it on that as- 
sumption. Kessler v. Washburn, 157 
Ill. A. 532. (2) A pedestrian who is 
following a truck uphill on a snow 
covered road is justified in assuming 
that the truck will continue to move 
forward and not backward and that 
if it does move backward its horn 
will be blown. Smith y. Whittall 
(Mass.) 153 NE 536. (3) A pedes- 
trian about to cross the street who 
looks and sees no vehicle approach- 
ing has the right to assume that no 
vehicle will approach at excessive 
Speed, and that if it does it will give 
some timely warning of its approach. 
Frary v. Grand Rapids Taxicab Co., 
227 Mich. 445, 198 NW 897. (4) The 
driver of a horse-drawn vehiclé who 
first reaches an intersection is not re- 
quired to anticipate negligence on the 


|part of an automobilist on the inter- 


secting street. Brown 
65 Pa. Super. 373. 

_ [b] If he knows that a car is be- 
Ing operated on the street in a negli- 
gent or unlawful manner, then a spe- 
cial duty is imposed on him to use 
such ordinary care as reasonable pru- 
dence would dictate in view of the 
mereased danger. Rump vy Woods 
50 Ind. A. 347, 98 NE 369. ; 


v. Chambers, 


65. Cal.—Simonsen y. L. J. Chrise 
topher Co., 186 Cal. 786, 200 P 615: 
Harris v. Johnson, 174 Cal. 55, 161 


P 1155. LRA1917¢C 479, AnnCas1918B 
« FAS 
Averdieck v, Barriotte 
218 P 786; Konig v. Lyon 
Be ep ahe Park y. 
: , 184 P 428: 
ff v. Crump, 40 Cal. A. 173, 180 3 
360; Medlin vy. Spazier, 23 Cal. A 
242, 245, 137 P1078 [quot Cyc], 
-—~Hlgin Dairy Co. v. § her 
183 Ina. 108 NE 234, TOO ae 


Rump v. 

v. Clem 18 3 

3 ens, 

529, 191 NW 375; Wine vy. Terns uae 

Towa 1166, 162 NW 196,,168 NW’ 318 
.—Kinear. vy, j : 

608, Mee Guthrie, 113 Kan. 

e.—Shaw. vy. a 
A cow te ah v. Bolton, 122 Me. 232, 


Md.—Brown v, q 
aos his aoe Patterson, 141 Ma. 
. 436; Fraser vy. Fla 
248 Mass. 62, 142 NE 836: Dine 
v. Hastern Massachusetts St. R. Co 
244 Mass. 313, 138 NE 554: wood. 
man _v. Powers, 242 Mass. 219 136 
NE 352; Kaminski y, Fournier, 235 
Mass. 51, 126 NE 279: Emery v. Mil. 
ler, 231 Mass. 243, 120 NE 655. ° 
Mich.—Wilson Vv. Johnson 
Mich. 94, 161 NW 924. 


Quick, 250 Mass, 


195 


180; Klare vy. < 
16,200 NW Siz, Tsom 161 Minn, 
Mo.—Dignum v. 
SW 566. 
N. J.—Baker v. 


Weaver, (A.) 204 


Fogg, etc., A 
Ni J, iy i280,y tad ok A06 cen eee 
Hiliott, 94 N. Jag) 10: Ase haaneen 
JN. ¥.—Peo. iv. Merkert, 
Diy. 246, 190 NYS 474. 18 BO 
r.—Ordeman vy. Watki 
581, 236 P 483. eee hae 
Pa.—O’Brien v. Bieling, 267 Pa, 338, 
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§§ 909-910] 


ae 6° and he is not guilty of contributory negli- 
gence in acting upon such assumption;®’ but he can- 
not for that reason omit any of the care which the 
law otherwise demands of him,*’ and if he is himself 
guilty of negligence contributing to his injury, he 
has no right to act on the assumption that another 
traveler will exercise due care to protect him.® 

[§ 910] d. Acts in Emergencies.°° A traveler 
upon or across a highway, who, without fault on 
his part, is suddenly confronted with a reasonable 


110 A 89; McKenzie v. Campbell, 
Pa. Super. uate 


MOTOR VEHICLES 


84] v. Walling, 58 Cal. A. 563, 209 P 209; 
Moreno y. Los Angeles Transfer Co., 


[42 0.3.] 1187 


‘apprehension of imminent peril or danger by rea- 


son of the acts or negligence of the operator of a 
motor vehicle, is not required to exercise in the 
emergency as great an amount of care for his own 
safety or that of his property as is ordinarily 
demanded of one who has time for deliberation and 
the full exercise of his judgment and reasoning 
faculties,’t and therefore conduct which under 
other circumstances would be negligent may not 


Courviosier v. Burger, 61 Cal. A. 470, 
215 P 938; Reinders v. Olsen, 60 Cal. 


R. i BAnaven v. Bozoian, 46 R. I.|44 Cal. A. 551, 186 P 800; Off v.] A. 764, 214 P 268: Kearney v. Cas- 
83, 125 A 82. Crump, 40 Cal. L735 180 P 360; | tellotti, 55 Cal. A. 541, 203 P 1029; 
S. D.—Cameron v. Miller, 43 S. D.| Medlin v. Spazier, 23 Cal. A. 242,| Jensen v. Fish, 54 Cal. A. 304, 20%) > 


429, 180 NW 71; Kriens v. McMillan, 
42,8 D. 285, 173 NW 731. 

Tex. — Bartley v. Marino, (Civ. A.) 
158 SW 1156. 

Vt.—Aiken v. Metcalf, 90 Vt. 196, 
97 A 669. 

Wash.—Hiscock v. Phinney, 81 
Wash. 117, 142 P 461, AnnCas1916E 
1044; Franey Vv. Seattle Taxicab Co., 
80 Wash. 396, 141 -P 890. 

W. Va.—Ritter v. Hicks, 102 W. Va. 
541, 1385 SE 601. 

B. C.—Jeffares v. Wolfenden, 21 B. 
C. 432, 31 WestLR 428. 

See Kilroy v. Justrite Mfg. Co., 209 
Tiley A, 49.9. 

“When a law prohibits an automo- 
bile from going in a certain direction 
on a street or highway, or from go- 
ing beyond the center line of that 
street or highway, persons using the 
street or highway are not required to 
be constantly anticipating a _ viola- 
tion of such law, and have a right to 
assume that it will not be violated, 
although, of course, they must use 
due care according to the circum- 
stances.” Brown v. Patterson, 141 
Md. 293, 302, 118 A 653. 

[a] Violation of two laws.—A 
pedestrian struck by an _ unlighted 
automobile driven at an illegal speed 
“could properly assume that no au- 


Conn. —Russell 


347, 98 NE 369. 
168, 201 NW 778. 


243, 120 NE 655, 
675, 185 


567, oe SRY aU 


103 A 109; 


PRD Mos ed Bo 
117 A 105. 


Kimmell, 73 W. 


See Kilroy v. 
209 Til. A. 499. 
tributory 
Hicks, 
topher Co., 
P 234; 
Cal. 


293, 118 A 653. 
Mich.—Wilson 


ITS ALT ST; 


§ 907. 


tomobile driver would violate more 
66. Cal.— Henry v. ‘Lingsweiler, 
Iowa.—Shields v. Holtorf, 199 Iowa 
Waisler, 169 Iowa 19, 150 NW 1034. 
Mass. —Fraser v. 
211 Mich. 
274, 178 NW 700. 
Vt.—Hatch vy. Daniels, 
Wash.—Hiscock v. Phinney, 81 
493, 115 P 1050, 
17 West 
American Pub. Co., 185 Ill. A. 451. 
automobile, which had been left 
ing, at some distance, he was not > 
private drive 
mobile was approaching him and 


than one iaw at a time.’ Shaw y. 
Bolton, 122 Me. 232, 235, 119 A 801. 
(A.) 253 P 357; Park v. Orbison, 43 
Cale Aee74s 1840 428: 
37, 201 NW 63; Pixler v. Clemens, 195 
Lowa 529, 191 NW 375; Menefee v. 
y.—Mann v. Woodward, 217 Ky. 
491, "390 SW 333. 
Flanders, 248 
Mass, 62, 142 NE 836. 
Mich.—Black y. Parke, 
Pa.—Mehler v. Doyle, 271 Pa. “492, 
A15)-A 797: 
96 Vt. 89, 
117 A 105; Aiken v. Metcalf, 90 Vt. 
196, 97 A 669. 
Wash. 117, 142 P 461, AnnCas1916E 
1044; Ballard vy, Collins, 63 Wash. 
Man.—Wales y. Harper, 
Ont.—Brooks v. Lee, 7 OntWN 219. 
See Trzetiatowski v. Evening 
[a] Rule applied —Where plaintiff 
on rounding a curve saw defendant’s 
standing in the highway with the en- 
gine running and without lights burn- 
contributorily negligent as.a matter 
of law in assuming that the auto- 
would turn to the right of the road. 
Hatch v. Daniels, 96 Vt. 89, 117 A 


105. 
Rules of the road see supra §§ 
604-610. without negligence. 
67. Cal.—Simonsen v. L. J. Chris- 
topher Co., 186 Cal. 786, 200 P 615; 
Gornstein v, Priver, 64 Cal. A. 249,]| see Negligence [29 Cyc 521]. 
221 P 396; Averdieck v. Barris, 63 


Cal.» A, 495, 218 P 786; Ma@Pherson| sit Co., 65 Cal. 


[42 C. J.—72] 


245, 1387 P 1078 [quot Cyc]. 
v. . Vergason,, «95 
Conn. 431, 111 A 625. 

Ind.—Rump v. Woods, 50 Ind, A. 


Iowa.—Hanson v. Aldrich, 199 Iowa 


La. —Moore v. Vance, 4 La. A. 353. 
Mass.—Emery vy. Miller, 231 Mass. 


Mich. —Corey v. Hartel, 
NW 748; Dier v. Voorhees, 
200 Mich. 510, 167 NW. 26. 
Minn.—Pollock v. McCormick, 169 
Minn. 55, 210 NW 630; Yorek v. Pot- 
ter, 166 Minn. 131, 207 "NW 188. 
Mo.—Shamp y. Lambert, 142 Mo. A. 


N. Y.—Caesar v. Fifth Ave. Coach N 
Co., 45 Mise, 331, 90 NYS 359. 
Pa.—Oelrich v. Kent, 259 Pa. 407, 
Fow v. Adams Express 
Co., 68 Pa. Super. 345. 
R. I.—Benoit v. Miller, 67 A 87 
Utah.—Cheney vy. Buck, 


t.—Hatch v. Daniels, 


W. Va.—Ritter v. Hicks, 
Va. 541, 546, 135 SE 601; Deputy Vv. 
Va. 595, 80 SE 949, 
51 LRANS 989, AnnCas1916E 656. 

Wis.—West v. Day, 212 NW 648. 
Justrite Mier Cos 


“Misplaced confidence 
negligence.” 
Supra (action for death of 
pedestrian struck by automobile). 
68. Cal.—Simonsen v. L. J. Chris- 
186 Cal. 
Wiezorek v, Ferris, 176 ‘Cal. 
Commonwealth Ins. Co. v. 
Riverside-Portland Cement 
A. 165, 230 P 995; Averdieck v. 
Barris, 63 Cal. A. 495, 218 P 786; Judd 
Vv. Webster, 50 Cal. A. 743, 195 Pp 929; 
Owens v. W. Jd. DUurt Motor Car Co., 
44 Cal. A. 645, 186 P 821. 
Iowa.—Wine v. 
1166, 162 NW 196, 168 NW 318. 
Md.—Brown v. Patterson, 141 Md. 


Jones, 


Mich. 94, 161 NW 924. 
Mo.—Russell v. Bauer-Berger Gro- 

cery Co., (A.) 288 SW 985. 
Pa.—Mehler v. Doyle, 271 Pa. 492, 


Pa. 383, 110 A 89. 
Wis.—Becker v. 

Works, 172 Wis. 1, 177 NW 907. 
Care required in general see supra 


69. McPherson v. Walling, 58 Cal. 
A. 563, 209 P 209; Kemmish vy. Mc- 
Coid, 193 Iowa 958, 185 NW 628. 

[a] Rule applied.—The driver of 
a motor vehicle may not go from a 
into the highway in 
front of another. motor vehicle trav- 
eling at a rapid rate of speed, and 
rely for safety upon the driver of the 
approaching car to pass to the side 
in time to prevent a collision or to 
operate his car with due cars 


Coid, 193 lowa 958, 185 NW 628. 
70. Acts in emergencies generally 


71. Cal.—Carnahan v. Motor Tran- [a] 
A. 402, 224 P 1438; 


954; Howard v. Worthington, 50 Cal. 
Av 25 563 1:95) P2709, 

Fla.—Florida Motor Transp. Co. v. 
Hillman, 87 Fla. 512, 101 S 31. 

Ind.—Doering v. Walters, 80 Ind. 
A. 194, 140 NE 74; Indianapolis aie 
Pell, 62 Ind. A. EOL, 111 NE 22. 

Towa. —Withey v. Fowler Co., 164 
Iowa 377, 145 NW 923. 

Mich.—Bacon v. McKay, 227 Mich. 
667, 199 NW 613; Gibbard v. Cursan, 
225 Mich. 311, 196 NW 398. 

Mo.—Norton vy. Davis, (A.) 265 SW 
107; Wyler v. Ratican, 150 Mo, A. 
474, 131 SW 155. 

Nev.—Weck v. Reno Tract. Co., 38 

Nev. 285, -149. P65. 
N. J.—Thomas v. Metzendorf, 101 
. J. L. 346, 1838<A 162; Simpson v. 
Snellenburg, 96 N. J. Th DPS LID AA 
403, 24 ALR 503. 

N. Y.—Neumann v. Hudson County 
Consumers’ Brewing Co., 155 App. 
Div. 271, 139 NYS 1028. 

Oh.—Citizens’ Motor Car Co. v. 
Hamilton, 32 Oh. Cir. Ct. 407. 

Pa.—Dougherty v. Davis, 51 Pa. 
Super. 229. 

en Grane v. (Civ. A.) 
240 SW 1015. 

Utah.—Harris v. Parks, 58 Utah 42, 
196 P 1002; Cheney v. Buck, 56 Utah 
295 4189... P, 81. 

Vt.—Hatch v. Daniels, SOS Vt oo> 
117 A 105; Lee v. Donnelly, 95 Vt. 
121, 113 A 542: 

Va.—Bassett v. Wood, 146 Va. 654, 
132 SE 700. 

Wash.—Lindstrom vy. Seattle Taxi- 
cab Co., 116 Wash. 307, 199 P 289. 

And see cases infra notes 72-75. 

“The law in its exactions with re- 
spect to the exercise of ordinary 
care for one’s safety is neither un- 
reasonable nor unjust, but makes al- 
lowances for rash conduct under 
stress of circumstances induced by 
another’s negligence which tend to 
excite one’s judgment or distract at- 
tention.” Wyler v. Ratican, 150 Mo. 
A, 474, 481, 131 SW 155, 157. 

“The general principles which re- 
quire one to act in such a manner as 
to avoid injury to himself or others, 
and to take those steps to avoid ac- 
cidents which would be taken by a 
reasonably prudent person under like 


216 Mich. 


56 Utah 
96 Vt. 89, 


102 W. Hines, 


is not con- 
Ritter v. 


786, 200 P 615; 
353, 167 


Coy Ped 


183 Iowa 


Johnson, 195 


O’Brien v. Bieling, 267] circumstances, are not enforced in 
all their rigor as to Situations of 
West Side Dye}]sudden danger. This is in recogni- 


tion of the fallibility of human na- 
ture in sudden crises and greater 
probability of errors of judgment 
occurring where a danger is immi- 
nent, and where a person is com- 
pelled instantly, without delaying for 
deliberation, to adopt some course of 
conduct to avoid injury. The fre- 
quent use of automobiles on public 
highways continually gives rise to 
situations which involve sudden dan- 
gers, where one or more persons, 
without an instant’s delay, must de- 
termine on and adopt a mode of pro- 
ceeding which will minimize the 
chance of collision and injury to 
themselves and others.” Thomas v. 
Metzendorf, 101 N. J..L. 346, 128 A 
162, 63k 

Even under a statute requir- 
ing the highest degree of care on the 


and 
Kemmish v. Mc- 


1138 [42 C.J] 


amount to contributory negligence.” 
he is not as a matter of law to be denied recovery 
of damages on the ground of his negligence because 
he failed to take every precaution which he might 


part of drivers of motor vehicles, a 
driver confronted with a sudden 
emergency due to the negligence of 
another driver is not guilty of con- 
tributory negligence simply because 
he fails to use the highest degree of 
care in extricating himself. Garvey 
v. Ladd, (Mo. A.) 266 SW 727. 

[b] Rule applied.—(1) Where de- 
fendant, whose automobile was 
parked on the right side of the street, 
suddenly, without warning, backed it 
into the Street, and plaintiff's driver, 
who was attempting to pass defend- 
ant’s car on the left, turned farther 
to the left to avoid a collision, and 
Went over an embankment, injuring 
plaintiff, his conduct, in determining 
whether he acted as a careful and 
prudent man would reasonably act 
when beset with a sudden and unex- 
pected danger requiring that he act 
instantly, should not be measured by 
the rule applied to a man under no 
excitement, with time to deliberate. 
Lee v. Donnelly, 95 Vt. 121, 113 A 542. 
(2) A passenger in a car, seeing an- 
other vehicle about to strike the’ one 
in which he is riding, who puts out 
his hand, motioning the driver of the 
other vehicle to stop, either by acci- 
dent or because of an _ instinctive 
movement to ward off the collision, 
so that the hand is crushed by the 
collision, is not as a matter of law 
guilty of contributory negligence in 
the emergency. Withey v. Fowler 
Co., 164 Iowa 377, 145 NW 928. (3) A 
bicycle rider following a motor truck 
may assume that the truck driver 
is using reasonable care to observe 
the condition of the traffic ahead, 
that he will so operate and regulate 
the speed of the truck as not to 
endanger those who are driving or 
riding in his rear and whose view of 
the highway and of the approach of 
vehicles is shut off by the truck, and 
that he will use reasonable care to 
give warning of any danger ahead 
so as to afford the bicyclist an op- 
portunity to halt his bicycle in time 
to avoid running into the truck or at 
least to turn into a place of safety. 
Simpson vy. Snellenburg, 96 N. J. L. 
518, 115 A 403, 24 ALR 503. 

{c] Rule not applicable. — (1) 
When plaintiff, after alighting from 
a buggy because the horse had be- 
come nervous upon the approach of 
an automobile, was struck by the 
car as She stepped in front of it, 
there "was no sudden emergency 
ereated by the act of the driver of 
the car such as to deprive him of 
the defense of contributory negli- 
gence. Ham y. Hord, 189 Ky. 317, 
224 SW 868. (2) Where the failure 
of the driver of an automobile to 
give the proper signal does not con- 
tribute in any degree to the Ssitua- 
tion in which a person is placed by 
the fright and bad conduct of his 
horse while driven upon a highway, 
the acts of such person are not to 
be measured, on the question of con- 
tributory negligence, by the standard 
of conduct applied to the actions of 
one who has been placed by another 
in a position of peril. Cumberland 
Tel., etce., Co. v. Yeiser, 141 Ky, 15, 
131 SW 1049, 31 LRANS 1137. (3) 
One whose own negligence has con- 
tributed to his finding himself in a 
position of danger cannot be relieved 
of the imputation of contributory 
negligence in his subsequent acts 
upon the ground that they were done 
in a sudden emergency. Neumann v. 
Hudson County Consumers’ Brewing 
Co., 155 App. Div. 271, 189 NYS 1028. 

Care required in general see supra 


§ 907. 
Cal.—Offerdahl vy. Motor Tran- 
Bit Co.>'€X.) 252-2 17s. 


MOTOR VEHICLES 


In such ease 


Ill.—Book v. 
TM AS23s 
Pi bedemmes ese v. Davis, (A.) 265 SW 

Nebr.—Smith y. Coon, 89 Nebr. 776, 
132 NW 535. 

N. 3.—Thomas v. Metzendorf, 101 
ING J Tet 3463128: FAS G22 


Aschenbrenner, 165 


le Y.—Thies v. Thomas, 77 NYS 

Or.—Marshall vy. Olson, 102 Or. 502, 
202 P 736. 

Tex.—Graham v. Hines, (Civ. A.) 
240 SW 1015. 

Wash.—Wilbert vy. Sturgeon, 118 


Wash. 551, 204 P 185. 

And see cases supra note 71. 

{a] MDlustrations.—(1) A bicyclist 
who is struck by an automobile is not 
guilty of contributory negligence pre- 
cluding recovery because he was on 
the wrong side of the street at the 
time of the accident where he was 
forced there to escape the peril with 
which he was confronted by reason 
of defendant’s violation of a traffic 
ordinance. Wilbert v. Sturgeon, 118 
Wash, 551, 204 P 185. (2) ‘“‘The mere 
fact that the plaintiff, an elderly man, 
when crossing the street’in the night- 
time on a proper crosswalk, stopped, 
turned around, and started again, 
when suddenly confronted with and 
confused by the glare of the head- 
lights of the defendant’s automobile, 
which.he had not seen before, does 
not as a matter of law render him 
guilty of contributory negligence 
when struck, as he had nearly fin- 
ished the crossing, by such automo- 
bile running very fast and without 
an audible warning of its approach.” 
Thomas v. Metzendorf, 101 N. J. L. 
346, 128 A 162, 163. 

*Violation of statute or ordinance 
as contributory negligence see infra 


911. 
: 73. Jensen v. Fish, 54 Cal. A. 304, 
306, 201 P 954; Randolph v. Hunt, 


41 Cal. AG UTS9, 4133 P 358; Bacon v. 
McKay, 227 Mich. 667, 199 Nw 613; 
Cheney v. Buck, 56 Utah 29, 189 P 
81; Hatch v. Daniels, 96. Vito 89d LT 
A 105. - 

“It would be absurd to hold that 
even an adult person, in time of im- 
minent danger, is negligent unless he 
takes every precaution that a careful 
calculation afterward will show he 
might have taken.” Jensen y. Fish, 
supra fauge Karr vy. Parks, 40 Cal. 
188, 31. 

[a] Rule applied.—Where an au- 
tomobile traveling at a high rate of 
speed turned out to pass another car 
and in order to avoid collision with 
a telegraph pole swerved back into 
the highway and struck a cyclist, the 
latter is not guilty of contributory 
negligence as a matter of law be- 
cause by a quick and sudden turn 
of his bicycle he might have avoided 
the collision. Cheney vy. Buck, 56 
Utah 29, 189 P 81. 

74. U. S.—Garside v. New York 
Transp. Co., 146 Fed. 588 [mod on 
other grounds 157 Fed. 521, 85 CCA 
285]. 

ed. —repnée v. Lavin, 183 Cal. 264, 
191 P 23; Raymond v. Hill, 168 Cal. 
473, 143 PP) 743; Offerdahl y.. Motor 
Transit Co., (A.) 252 P 773; Reinders 
v. Olsen, 60 Cal. A. 764, 214 P 268; 
Kearney v. Castellotti, 55 Cal. A. 541, 
203 P 1029; Hirst v. Morris, 45 Cal. 
A, 358, 187 P 770; Randolph va Hunt, 
At Cah Ade 109) 800, bs oor BELLS) ove 
Sanberg, 41 Cal. A; 506, 182 P 792: 

Colo._Lebsack v. Moore, 65 Colo. 
SLOP. tone 

Conn.—Brody v. Dickie, 100 Conn. 
189, 122 A 908. 

Del.—Simeone v. Lindsay, 22 Del. 
224, 65 A 778. 

Ga.—Sims v. Martin, 33 Ga, A. 486, 
126 SE 872. 


have taken,”? nor because in the light of subsequent 
events he is shown to have chosen the wrong method 
of avoiding injury,’* and he is not guilty of con- 
tributory negligence if he acts as an ordinarily pru- 


Ill.—Book v. Aschenbrenner, 165 
Til. A. 23. See Kuchler v. Stafford, 
185 Ill. A, 199. 

Iowa.—Walterick y. Hamilton, 179 
Iowa 607, 161 NW 684. 

Kan. —May v. Sherman County, 121 
Kan, 211, 246 P 505. 

Ky. —Major v. Randolph, 218 Ky. 1, 
290 SW 688; Hardware Mut. Casualty 
Co. v. Union Transfer, ete., Co., 205 
BY 651, 266 SW 362. 

La.—Navailles v. Dielmann, 124 La, 
421, 50 S 449, 134 AmSR 508. 

Mass. —Emery v. Miller, 231 Mass. 
243, 120 NE 655. 

Mich.—Brown v. Mitts, 187 Mich. 
469, 153 NW 714. 

Mo,—Stack v. General Baking Co., 
283 Mo. 396, 223 SW 89; Frankel v. 
Hudson, 271 Mo. 495, 196 Sw 1121; 
Williams v. Kansas City, (A.) 177 SW 
783; Heartsell v. Billows, 184 Mo. A, 
420, 171 SW _7; Hodges v. Chambers, 
171 Mo. A. 563, 154 SW 429; Wyler 
Noe Ratican, 150 Mo. A. 474, 131 SW 
55. 

N. H.—Silver v. Jones, 81 N. H. 297, 
126 A. 13. 

N. J.—Thomas v. Metzendorf, 101 
N. J. L. 346, 128 A 162; Barry v. Bor- 
den Farm Products Co., 1007 NS. 2E 
106, 125 A 37; Simpson vy. Snellen- 
burg, 96 Nu J. 24518, 115) A 40a; Nee 
ALR 503; Wescoat v. Decker, 85 N. J. 
L. 716, 90 A 290. 

N. Y. —Sherwood v. New York Cent., 
etce., R. Go., 105 NYS 547; Thies ‘y. 
Thomas, 77 NYS 276. 


Oh.—Citizens’ Motor Car Co. v. 
Hamilton, 32 Oh. Cir. Ct. 407. 
Pa.—Wright v. Mitchell, 252 Pa. 


325,, OT AUATS: 

Utah.—Harris vy. Parks, 58 Utah 42, 
196 P 1002. 

Vt.—Hatch v. Daniels, 96 Vt. 89, 
117 A 105. 
yen Ls —Judy v. Doyle; 130 Va. 392, 108 

Wash.—Stiles v. Corbett, 136 Wash. 
670, 241 P 294. 

N. S.—Bain v. Fuller, 51 N. S. 55 
[dism app 29 DomLR 113]. 

“It is always easy after an acci- 
dent to see how it could be avoided; 
but a man’s duty before the calamity 
is not measured by such ex post facto 
information.” Reinders v. Olsen, 60 
Cal. A. 764, 772, 214 P 268. 

“The rule is well established that, 
where one without his own fault is 
through the negligence of another put 
in such apparent peril as to cause 
loss of self-possession, and as a nat- 
ural result thereof, in attempting to 
escape, he puts himself in a more 
dangerous position, he may not be 
guilty of negligence in so doing.” 
Offerdahl v. Motor Transit Co., (Cal. 
A.) 252) P7738. 

[a] One who takes the only ap- 
parent avenue of escape from a per- 
illous situation cannot be said as a 
matter of law to be guilty of con+ 
tributory negligence, although he 
may have erred in his judgment that 
such was the only means of saving 
himself. tiles v. Corbett, 136 Wash. 


670, 241 P 294. 

[b] Mlustrations. — (1) When 
fright or terror induced by the cir- 
cumstances of the approach of an 
automobile toward a person in the 
street causes an error of judgment on 
the part of such person so that he 
runs in front of the automobile and 
is injured, he is not guilty of con- 
tributory negligence. Navailles v. 
Dielmann, 124 La. 421, 50 S 449, 134 
AmSR 508; Thies v. Thomas, 77 NYS 
276. (2) The fact that plaintiff, when 
he saw the defendant’s car coming 
toward him, suddenly jumped in front 
of it and was injured, does not con- 
clusively and as a matter of law 
establish negligence on Hite part or 
that it* was the proximate cause of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


dent person -would act under like circumstances.” 


- What constitutes an emergency. 


der applicable the rules relating to acts in emer- 
gencies, for the purpose of freeing plaintiff from 
guilt of contributory negligence under such cireum- 
stances, it must appear that the alarm was caused 
by the defendant’s negligence, that the apprehen- 
sion of peril was reasonable, and that the: appear- 
ance of danger was so imminent as to leave no time 
for deliberation;*’® but it need not be shown that 
the danger or peril was actual, so long as there 
was a reasonable apprehension thereof -from the 


his injury. Sims vy. Martin, 33 Ga. 
A. 486, 126 SE 872. (38) That plain- 
tiff pedestrian, run down by defend- 
ant’s automobile, endeavored to save 
himself by grasping the machine, and 
that in so doing he may have ag- 
gravated his injury, does not show 
contributory negligence on his part. 
Ellis v. Sanberg, 41 Cal. A. 506, 182 
P 792.. (4) An error of judgment on 
the part of an automobilist in seek- 
ing to escape a collision in a sudden 
emergency by turning to the left in- 
stead of to the right is not contribu- 
tory negligence which would prevent 
recovery, although it contributes di- 
rectly to the injury, and although 
there is a city ordinance requiring 
the driver of a vehicle to keep as 
close as possible to the’ right-hand 
eurb. Stack v. General Baking Co., 
283\Mo. 396, 223 SW’ 89. (5) Where 
the driver of a motor truck turned 
into a street at a speed of fifteen 
miles an hour without passing be- 
yond and to the right of the inter- 
section, and was thus on the left- 
hand side of the street, a motor cycle 
rider meeting the truck was not neg- 
ligent as a matter of law in veering 
to the left and proceeding approxi- 
mately parallel with the truck in an 
attempt to avert a collision instead 
of turning into the intersecting 
street which would have proved to be 
the better alternative. Kearney v. 
Castellotti, 55 Cal. A. 541, 203 P 1029. 
(6) A bicyclist riding behind one mo- 
tor vehicle and in front of another, 
who turns in between cars parked 
diagonally at the curb in order to 
avoid injury from the automobile be- 
hind him when the one in front sud- 
denly stops and blocks the street, is 
not guilty of contributory negligence 
such as to prevent his recovery for 
injuries received by striking a mow- 
ing-machine blade projecting from 
the side of one of the parked cars. 
Judy v. Doyle, 130 Va. 392, 108 SE 6. 

75. Ala.—Norwood Transp. Co. v. 
Bicknell, 207 Ala. 232, 92 S 464. 

Cal.—McPhee v. Lavin, 183 Cal. 264, 
191 P 23; Carnahan y. Motor Transit 
Co.,..65. Cale’ A. 402,224 P 143; Rein- 
ders v. Olsen, 60 Cal. A. 764, 214 P 
268: Kearney v. Castellotti, 55 Cal. A. 
541, 203 P 1029; Blackwell v. Ren- 
wick 21 Cal. Aictol tol © 94, 

Colo.—Lebsack v. Moore, 65 Colo. 
Ba; bt. ee Loe 

Ind.—Mayer y. Mellette, 65 Ind, A. 
54,.114 NE 241; Indianapolis v. Pell, 
62 Ind. A. 191, 111 NE 22, 

Ky.—Hardware Mut. Casualty Co. 
v. Union Transfer, etc., Co., 205 Ky. 
651, 266 SW 362. 

Mass.—Pierece v. Hutchinson, 241 
Mass, 557, 1386 NE 261. 

Mo.—Hodges v. Chambers, 171 Mo. 
‘A. 563, 154 SW 429; Wyler v. Rati- 
can, 150 Mo. A. 474, 181 SW 155. 

N. J.—Barry v. Borden Farm. Prod- 
ucts Co.} 100 N: J... 106, 125 A 37; 
Simpson v. Snellenburg, 96 N. J. L. 
518, 115 A 403, 24 ALR 503, 

Pa.—Wright v. Mitchell, 252 Pa. 
325, 97 A 478. 

S. C.—Barkshadt v. Gresham, 120 
SO. 219.112 (SE 923. 

Vt.—Hatch v. Daniels, 96 Vt. 89, 
117 A 105: 

Wash.—Lindstrom v. Seattle Taxi- 
cab Co., 116 Wash. 307, 199 P 289; 
Sheffield v. Union Oil Co., 82 Wash. 
386, 388, 144 P 529. 
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In order to ren- 


“The law does not scrutinize too 
carefully an act done by one who 
has been put in a position of [immi- 
nent] danger by the one who inflicts 
injury upon him, leaving it for the 
jury to say under such circumstances 
whether the act in seeking to avoid 
the danger was the act of an ordi- 
narily prudent man.” Sheffield v. 
Union Oil Co., supra [quot Cloherty 
ea 82 Wash. 634, 636, 144 P 


76. Doering v. Walters, 80 Ind. A. 
194, 140 NE 74; Norton yv. Davis, (Mo. 
A.) 265 SW ‘107. 

77. Norton v. Davis, supra. 

78. Violation of statute or ordi- 
nance: 

Generally see Negligence [29 Cyc 436 
et seq]. 
By driver of ‘motor vehicle as negli- 

gence See supra §§ 5838, 605. 

79. Snow v. Riggs, (Ark.) 290 SW 
591; Dohm vy. Cardozo, 165 Minn. 193, 
206 NW 377; Hackert v. Prescott, 165 
Minn, 134, 205 NW 893. 

fa] In Iowa (1) it has been held 
that the failure of plaintiff automo- 
bile driver to sound a warning sig- 
nal upon approaching an intersection, 
as required by statute, is negligence. 
Carlson v. Meusberger, 200 lowa 65, 
81, 204 NW 432. (2) On the other 
hand it has been held that violation 
of a statute requiring driving of ve- 
hicles on the right-hand side of the 
road is not negligence per se, but 
only prima facie negligence. Carl- 
son v. Meusberger, supra (where the 
court said: “It is generally held that 
the violation of a statute prohibiting 
a particular act or réquiring a par- 
ticular precaution is negligence per 
se.... But this is not the rule with 
respect to the so-called ‘law of the 
road,’ found in statutes and ordi- 
nances requiring users of the high- 
way to travel upon a particular side 
of the road under certain situations 
or in certain localities. On the con- 
trary, it is recognized that the whole 
highway is for the use of the trav- 
eler; and that, even in a situation 
when the statute requires him to pro- 
ceéd upon a particular part of the 
highway, the circumstances may be 
such as to excuse his failure to do 
so; and that the violation of such a 
regulation is only prima-facie negli- 
gence’’),. (3) A” pedestrian who 
crossed a street diagonally in viola- 
tion of an ordinance requiring direct 
crossing has been held at most only 
prima facie guilty of negligence, and 
not to be prevented from recovering 
for an injury sustained by being 
struck by a motor vehicle when it 
was shown that his deviation from a 
direct course was due to an obstruc- 
tion in the street. McElhinney v. 
Knittle, 199 Iowa 278, 201 NW 586. 

so. Rotter v. Detroit United R. 
Co., 205 Mich. 212, 171 NW 514; Scott 
v. Dow, 162 Mich. 636, 127 NW 712; 
Dohm v. Cardozo, 165 Minn. 193, 206 
NW 377. P 

81. Cal.—George v. McManus, 27 
Calon Ae 4s POW Ee iio. 

Del.—Garrett v. People’s R. Co., 22 
Del. 29, 64 A 254. 

lll. Graham v. Hagmann, 270 IIl. 
252, 110 NE 337; Johnson vy. Gustaf- 
son, 233 Ill. A. 216. 

/ Mass.—Boyd v. Ellison, 248 Mass. 
250, 143 NE 41. 
Mich.—Gleason v. Lowe, 232 Mich, 
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plaintiff’s standpoint.77 

[§ 911] e. Violation of Statute or Ordinance. 
accordance with the variance of opinion among the 
authorities as to the effect to be given to the vio- 
lation of a statute or ordinance as establishing 
negligence,’® it has been held that such violation 
by a person who sustains injuries as a result of the 
operation of a motor vehicle upon the highway is 
not in itself contributory negligence,’® although it 
may be evidence thereof,®° and, contrarily, that it 
is negligence per se,’+ which will bar the right of 
recovery if it contributes to the injury,’? but not 


In 


300, 205 NW 199; Arvo v. Delta Hard- 
ware Co., 231 Mich. 488, 204 NW 134. 
But see Rotter v. Detroit United R. 
Co., 205 Mich. 212, 171 NW 514; 
Scott v. Dow, 162 Mich. 636, 127 NW 
712 (both holding that violation of 
a statute or ordinance is merely evi- 
dence of negligence and not negli- 
gence per se). 

rE Be eae v. Campbell, 110 S$ 


Mo.—Barton v. Faeth, 193° Mo. A. 
ptt ae SW 52. 

. H.—Hanscomb v. Gocdale, 8 * 
H. +150, 124 Av 458: ioe 

N.. Y.—Martin vy. Herzog, 228 N.'Y. 
164, 126 NE 814. But see McCar- 
ragher.v. Proal, 114 App. Div. 470, 
100 NYS 208 (holding that violation 
of Statute is not negligence per se). 

. C—DeLaney y. Henderson-Gil- 
met page ma etl 135 SB 791. 

r.—Marshall v. son, 102 Ewe 
202 P 736. eee 

Tex.—Southern Tract. 
She ay ni SW 457. 

ah.—Dixon vy. Bergin, ‘ 
195, 228°P 744. 5 ye 

Wash.—Fennel v. Yellow Cab Co. 
138 Wash. 198, 244 °P 253; Geitner v. 
Stephenson, 137 Wash. 464, 242 P 
1099; Benson v. Anderson, 129 Wash. 
19, 223 P 1063; Danielson vy. Carstens 
Packing Co., 121 Wash. 645, 210 P 
12; Crowl v. West Coast Steel Co., 
109 Wash. 426, 186 P 866; Walmsley 
Ser cereus 108 Wash. 262, 186 P 847: 

effie v. nion Oil Co. 
386, 144 P 529. Aa ig 3 

is.—Gilbert v.. Wittenb 
Wis. 181, 207 NW 264. par 
a.—McGinitie v. Goudreau, 17 
Alta. L. 100, 59 DomLR 552, [1921] 
38 WestWkly 250. 

And see cases infra note 82, 

[a] A -railroad’s failure to give 
the statutory signals on approaching 
a crossing is negligence which bars a 
recovery by it against a truck owner 
for injuries to the railroad equipment 
in a collision at the crossing. Nor- 
folk, etce., R. Co. v. Norton Iron 
Works, 279 Fed. 32. 

82. I1l.—Johnson v. Gustafson, 233 
Til, A. 216. 

Iowa.—McSpadden v, Axmear, 191 
Iowa 547, 181 NW 4. 

Mich.—Arvo v. Delta Hardware Co., 
231 Mich. 488, 204 NW 134. 

Mo.—Barton v. Faeth, 193 Mo. A. 
402, 186 SW: 52. 

N. H.—Hanscomb v. Goodale, 81 N. 
Ree 124 A 458. 

. Y.—Martin v: Herzog, 228 N. Y. 
164, 126 NE 814. i 

Tex.—Southern Tract. Co. v. Jones, 
(Civ. A.) 209 SW 457. 

Utah.—Dixon v. Bergin, 64 Utah 
195, 228 P 744, 

Wash.—Fennel v. Yellow Cab Co., 
138 Wash. 198, 244 P 253; Geitner v. 
Stephenson, 137 Wash. 464, 242 P 
1099; Benson vy. Anderson, 129 Wash. 
19, 223 P 1063; Walmsley v. Pickrell, 
109 Wash. 262, 186 P 847. 

Alta.—McGinitie v. Goudreau, 17 
Alta, L. 100, 59 DomLR 552, [1921] 8 
WestWkly 250. 

[a] Prima facie evidence of causal 
connection.— Where a _ collision oc- 
curred more than an hour after sun- 
down between a buggy, which had no 
lights, and an automobile whose 
driver did not see the buggy, a 
causal connection between the col- 
lision and the lack of lights may be 


Co. v. Jones, 
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otherwise.*? 


tually engaged in illegal conduct.*® 


[§ 912] 3. Contributory Negligence of Particular 
Persons—a. Operators of Motor Vehicles—(1) In 
Where the ‘‘last clear chance’’ or ‘‘hu- 
manitarian’’ doctrine is not applied,** nor that 


General. 


of comparative negligence,** and 


of circumstances of wantonness or willfulness,*® 


inferred, and, if nothing else is shown 
to break the connection, is prima 
facie sufficient to establish contribu- 
tory negligence. Martin v. Herzog, 
228 N. Y. 164, 126 NE 814. 

83. Cal.—Greeneich v. Knoll, 73 
Cal. A. 1, 238 P 163; Robinson v. 
Clemons, 46 Cal. A. 661, 190 P 203; 
George v. McManus, 27 Cal. A, 414, 
150 P 73; Shimoda v. Bundy, 24 Cal. 
A.) 675, 142 PB 109. 

Conn.—Coffin vy. Laskau, 89 Conn. 
325, 94 A 370, LRAI91I5E 959. 

Tll.—Graham v. Hagmann, 270 Ill. 
252, 110 NE 337. 

Towa.-_-Hansen v. Kemmish, 201 
Iowa 1008, 208 NW 277, 45 ALR 498; 
Napier v. Patterson, 198 Iowa 257, 
196 NW 73. ; ft 

Kan.—Anderson v. Sterrit, 95 Kan. 
483, 148 P 635. 

La.—Michel Bros., Inc. v. Mallynn, 
3 La, A. 69. ; 

Mich.—Gleason v. Lowe, 232 Mich. 
300, 205 NW 199; Arvo vv. Delta 
Hardware Co., 231 Mich. 488, 204 NW 


34. 

N. J.—Ireson iK RE eee 90 

a Sia 069.05) LOM : 
aa Y.—Martin v. Herzog, 228 N. Y. 
164, 126 NE 814. : 

N. C.—DeLaney v. Henderson-Gil- 
mer Co., 192 N. C. 647, 185 SE 791, 
Zageir v. Southern Express Co., 171 
N. C. 692, 89 SE 43. 

R. I.—Surmeian v. Simons, 42 R. 
I. 334, 107 A 229. 

Wash.—Benson v. Anderson, 129 
Wash. 19, 223 P 10638; Danielson v. 
Carstens Packing Co., 121 Wash. 645, 
210AP) 12; 


Wis.—Gilbert v. Wittenberg, 189 
Wis. 181, 207 NW 264. 
[a] For example (1) one who 


drives without a license in violation 
of law does not lose his right to re- 
cover for injuries sustained when 
deféndant’s car negligently backed 
into plaintiff's, since such violation 
of law was not a proximate cause of 
the injury. Zageir v. Southern BPx- 
press Co., 171 N. C. 692, 89 SE 43. 
(2) A violation of a statute regulat- 
ing the speed of an automobile on 
approaching an _ intersecting way, 
where the view of the road’ traffic 
is obstructed, will not prevent a re- 
covery for damages caused by a col- 
lision, where such_ violation could 
not have contributed to the accident. 
Robinson v. Clemons, 46 Cal. A. 661, 
190 P 203. (3) Where plaintiff, who 
was injured when the wagon in which 
he rode was struck by an automobile, 
was violating a city ordinance by 
failing to display a light on. such 
wagon, but defendant testified that 
he saw the wagon in time to have 
stopped the automobile, claiming that 
the accident was caused by _ the 
wagon’s running into the automobile 
and not the automobile into the 
wagon, plaintiff's action in riding in 
the vehicle without a light did not 


The rule that such violation consti- 
tutes negligence is, however, subject to the qualifi- 
cation that if it is necessary in an emergency, under 
all the circumstances, in an attempt to avoid an 
accident, to act otherwise than as the law or ordi- 
nance prescribes, the violation is not contributory 
negligence nor evidence thereof ;** and where the 
act constituting the violation is occasioned by the 
negligent act of defendant, he cannot rely upon such 
violation as contributory negligence.** 

Imputed negligence. No question of imputed neg- 
ligence arises between persons all of whom are mu- 
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the owner or operator of an automobile cannot re- 
cover for injuries to himself or to his vehicle sus- 
tained in a collision with another vehicle where 
neghgence in the operation of his own ear con- 
tributed to the accident.°° 
rests on all users of the highway alike,®+ and as 
the same acts or omissions constitute negligence 
whether the person chargeable therewith is plaintiff 
or defendant. in an action arising out of a collision 
between motor vehicles, the duties of both drivers 
have hereinbefore been discussed together.°? 
[§ 913] (2) As Affecting Rights of Owner. 


As the duty of care 


The 


owner of a motor vehicle may recover for injuries 


in the absence 


render him guilty of contributory 
negligence barring his cause of ac- 
tion. Graham v. Hagmann, 270 Ill. 
252, 110 NE 337. : 

84. Marshall v. Olson, 102 Or. 502, 
202 P 736; Wilbert v. Sturgeon, 118 
Wash. 551, 204 P 185; Sheffield v. 
Union Oil Co., 82 Wash. 386, 144 P 529. 

nots in emergencies see supra § 


85. Everett v. Sturges, 46 Pa. 
Super. 612; Grohn v. Lucey Mfg. Co., 
(Tex. Civ. A.) 246 SW 1059. 

[a] For example (1) when defend- 
ant’s truck cut the corner in turning 
to its left, striking plaintiff's car, 
coming from the opposite direction, 
which had stopped upon overtaking 
a street car discharging passengers 
at the intersection, and the street 
car after starting across the inter- 
section was forced by defendant’s 
wrongful turn to stop suddenly so 
that plaintiff's car came up along- 
side it and was struck by defendant’s 
truck, the fact that passing a street 
car at an intersection is declared by 
ordinance to be negligence per se 
cannot be availed of by defendant as 
a defense to plaintiff's claim for 
damages. Grohn vy. Lucey Mfg. Co., 
(Tex. Civ. A.) 246 SW 1059. (2) One 
leading a horse and passing to the 
left in overtaking a vehicle, who sees 
an automobile approaching at a rapid 
rate of speed from thé opposite di- 
rection with one wheel in the car 
track so that there is not. sufficient 
room for it to pass between him and 
the vehicle, and who turns close to 
the left-hand curb so as to allow 
space for the car to pass, is not as a 
matter of law negligent. Everett v. 
Sturges, 46 Pa. Super. 612. 

86. Boyd v. Hllison, 248 Mass. 250, 
143 NE 41. 

[a] Coasting.—Since each person 
upon a sled being used in coasting in 
violation of a prohibitory ordinance 
is engaged in itlegal conduct, not de- 
pendent upon proof of the wrongful 
conduct of any of the others, no ques- 


tion of imputed negligence arises. 
Boyd v. Ellison, 248 Mass. 250, 143 
NE 41. 

87. See infra § 964. 


88. See infra § 964. 

89. See supra § 593. 

90. Md.—Dwyer vy. Chew, 149 Md. 
Ql selioirAmso 0s 

Mich.—Spencer vy, Taylor, 219 Mich. 
110, 188 NW 461. 

Mo,—Barton v. Faeth, 193 Mo. A. 
402, 186 SW 52; Wheeler v. Wall, 157 
Mo. A, 38, 137 SW 63. 

Pa.—Gray v. Fox, 69 Pa. Super. 218. 

Tex.—Jones v. Sunshihe Grocery, 
(Civ. A.) 236 SW 614. 

Alta.—McGinitie v. Goudreau, 17 
Alta. L. 100, 59 DomLR 552, [1921] 3 
WestWkly 250. : 
ee S.—Kirk v. Delorey, 56 N. S. 

Particular acts of negligence see 


to it resulting from a collision while it was being 
operated by a person who had taken it without 
any authority or right,9*? or by a person to whom 
he had loaned it, and who was at the time using 
it for his own purposes,®* although the negligence 
of the operator of the car contributed to the eol- 


cross references infra note 92. 
91. See supra § 581. 
92. Cross references: 
secs at emergencies see supra §§ 592, 


Care as to: 
Approaching intersecting street or 
highway see supra §§ 688-711. 
Backine See supra §§ 646, 647, 649, 
oO 


Brakes see supra § 600. 

Chains see supra § 601. 

Crossing intersecting street 
highway see supra §§ 688-711. 

Entering or leaving private prem- 
ises see supra §§ 756-760. 

Equipment and condition of vehicle 
see supra §§ 596-601. 

Keeping 1eCROvE see supra §§ 624— 


or 


627, : ; 
Keeping to right see supra 11- 
“ pre 652-668. sf She 

ights see supra §§ 597-599, 626, 

693, 7438-748. : 


Other vehicles at crossings or in- 
tersections see supra §§ 688-732. 
Overcrowding See Supra § 755. 
Parking or standing in highway see 
supra §§ 733-750. 
Passing parked or standing vehicle 
a eee Supe Sates 
osition on highway see supr 
611-6238, 694. “i peisiee 
Signals and warnings of approach 
See supra §§ 628-632, 680, 692. 
Speed and control see supra §§ 634—- 
645, 675, 681, 695-699. 
stopping ace aun §§ 646-648, 651. 
owing of vehicles se 
Fee eS *) SPs 
urning in highways see s 
646, 647, 650, i, np rete 
Turning into intersecting street or 
highway see supra §§ 712,- 729. 
Vehicles traveling in opposite di- 
rection See supra §§ 652-668. 
Vehicles traveling in same direc- 
tion see supra §§ 669-687. ‘ 
Competency or experience of driver 
is gee puore, §§ 602, #08. 
uty of care generally se ¥ 
582-584. - * Wiebe 
Duty to obey law of the road see 
supra §§ 604-610. 
intowicaiion of driver see supra § 


Reliance on care of other drivers 
see supra §§ 584, 607, 701, 706, 708. 
93. Niagara F. Ins. Co. v. Nathan, - 

178 NYS 450. 

94 Ark.—Missouri Pac. R. Co. v. 

Boyce, 168 Ark. 440, 270 SW 519. 
Mo.—Stoeckle v. St. Louis, etc., R. 

Co., 214 Mo, A. 124, 258 SW 58; Oster 

v. Chicago, etc., R:. Co., (A.) 256 SW 

826; Campbell v. Chicago, ete, R. 

Co, 211, Mon ALY 331 245 Swiss 
N.' H.—Cain v. Wickens, 81 N. H. 

99, 122 A 800, 30 ALR 1246. 
Tenn.—Hunt-Berlin Coal Co. v. 

McDonald Coal Co., 148 Tenn. 507, 

256 SW 248. 

Wis.—Calumet Auto Co, v. Diny, 

190 Wis. 84, 208 NW 927, ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


oe 
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lision, as in such cases the operator’s negligence 
is not imputed to the owner,®® in the absence of 
any relation of master and servant or principal and 
agent, unless he knew that the person to whom he 
had loaned the car was a careless, inefficient, and 


unskilled driver.®® 
[§ 914] b. Motor Cyclists. 


95. See cases supra notes 93, 94. 
Imputed negligence: 

In general see Negligence [29 Cyc 
542 et seq]. ; 

Of occupant of vehicle see infra §§ 
954-963. 


96 Stoeckle v. St. Louis, etc. R. 
Co., 214 Mo. A. 124, 258 SW 58. 
97. Ala.—Dowdell v. Beasley, 17 


Ala. A. 100, 82 S 40. 
Cal.—Towne v. Godeau, 70 Cal. A. 


148, 232 P 1010. 


Colo.——Lebsack v. Moore, 65 Colo. 
SAb. dda Lets 
Conn.—Allen v. Pearson, 89 Conn. 


401, 94 A 277. 


Del.mcLemmon v. Broadwater, 30 
Del. 472, 108 A 273. 
Tll.—Johnson v. Pendergast, 225 


Tll, A. 624 [rev on other grounds 308 
Tll. 255, 1389 NE 407]; Brandenberg 
v. Klehr, 197 Ill. A, 459. 


Iowa.—Corning v. Maynard, 179 
Iowa 1065, 162 NW 564. 
Kan.—Cross v. Rosencranz, 108 


Kan. 350, 195 P 857. 
La.—Moore v. Liddell Bros. Candy 
Co., 155 La. 1018, 99 S 856. 


Mass.—Hallett.v. Crowell, 232 
Mass. 344, 122 NE 264. 
Mich.—Greenleaf v. Lambert, 192 


Mich. 411, 158 NW _ 868. 

Mo.—Trimble v. Price, (A.) 282 SW 
89: Gorry v. Boehmer Coal Co., (A.) 
241 SW 976; Boyer v. Oldham, (A.) 
209 SW 617. 

Mont.—Haney v. Mutual Creamery 
Co., 67 Mont. 278, 215 P 656. 

N. Y.—McComb v. Boardman, 199 
App. Diven229, 1914 NYS: 874.0 

N. D:—WNordby v. Sorlie, 35 N.. D. 
395, 160 NW 70, LRAI917B 753. 

Oh.—Gregg v. Chapham, 27 O. C. A. 
17, 6 Oh. A. 363. 

Or.—Pinder v. Wickstrom, 80 Or. 
118, 156 P 583. 

Pa.—Fricker v. Philadelphia Rapid 
Transit Co., 63 Pa. Super. 381. 

Ss.) ¢—Spillers..v, ‘Griffin, 109 SscC. 
78, 95 SE 133, LRA1918D 1193. 

Wash.—Snyder v. Smith, 124 Wash. 
21, 213 P 682. 

Wis.—Groeschner v. John Gund 
Brewing Co., 173 Wis. 366, 181 NW 
212. 

Ont.—Buck v. Eaton, 17 OntWN 
191. 
Gare required in general see supra 

5. 


§ 77 


98. See cases supra note 97, 

99. See infra § 964. 

1. See infra § 964. 

2. See-supra § 593. 

3. See supra § 9. 

4. See cross references supra, § 
912 note 92. 

5. Questions for jury see infra 
S21 107, 

6. See supra § 907. 

7. See cases infra this section. 

8. Dice v. Johnson, 187 Iowa 1134, 


175 NW 38; McGowan v. Tayman, 144 
Va, 358, 132 SE 316; Barton v. Van 
Gesen, 91 Wash. 94, 157 P 215. 

[a] What is excessive speed.—Al- 
though a bicycle is not a motor ve- 
hicle and therefore not within the 
terms of an ordinance regulating the 
speed, of motor vehicles, yet a bi- 
eyclist in the exercise of due care 
must adapt himself to the rules of 
the street as applied to the great 


A motor ecyele rider 
is required to exercise ordinary care for his own 
protection and safety,®’ and cannot recover for in- 
juries to himself or to his vehicle to which his own 
negligence contributed,®* except under the last clear 
chance or humanitarian doctrine,®® or that of com- 
parative negligence, or where the conduct of de- 
fendant was wanton or willful.2 Motor cycles being 
included within the term ‘‘motor vehicle,’’? the 
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rights and duties of a motor cyclist are the same 
as those of the operator of any other motor vehicle, 
and the same acts therefore constitute negligence.* 

[§ 915] ¢. Bicyclists.® 
requiring the person injured to have been in the 


Under: the general rule 


exercise of reasonable. care for his own safety,® 


body of its traffic, and in the event 
of collision with a motor vehicle, the 
duty of care of each driver will be 
deemed mutual and reciprocal and 
will be measured by the same rules 
of the road; and a bicyclist is there- 
fore negligent in riding at a speed 
in excess of that prescribed by ordi- 
nance for motor vehicles. Dice v. 
ea 187 Iowa 1134, 175 NW 

9. Barton v. Van Gesen, 91 Wash. 
Date PaaAbe 

10. See cases infra this note. 

[a] Held negligence.—Campeau Vv. 
Mahaffey, 19 OntWN 467. 

[b] Held presumptive negligence. 
—Richards v. Palace Laundry Co., 55 
Utah 409, 186 PB. 439. 

[ec] Failing to keep lookout.—A 
bicyclist struck by an automobile 
was guilty of contributory negli- 
gence in riding on the left side of 
the street with his head down, ap- 
parently oblivious of his surround- 
ings until the sounding of the auto- 
mobile’s horn some seventy-five feet 
away revealed its presence, at which 
time he had ample time and oppor- 
tunity to turn to his right into an 
open and unobstructed space forty 
feet in width and thus eliminate any 


chance of a _ collision, Parker v. 
Cartier, sCR. 15).2105 -A 1393" 
{d] “Turning to right.—A bicyclist 


riding on the wrong side of the road 
who meets a motor vehicle coming 
from the opposite direction, which 
turns to its left in an effort to avoid 
a collision just as the bicycle rider 
turns in the same direction, so that 
a collision results, is guilty of con- 
tributory negligence. Clarke v. 
Woop, 159 App. Div. 437, 144 NYS 
595: 

[e] Wide country road.—In the 
absence of statute, one is not neces- 
sarily guilty of contributory negli- 
gence in riding his bicycle upon the 
left-hand side of a wide country road. 
Pettygrove v. Hecht, 159 Minn. 260, 
198 NW 809. 

{f] Crossing from one side to the 
other.—A bicycle rider is not. neg- 
ligent as a matter of law in riding 
or operating his bicycle from one 
side of the street to the other. Mc- 
Voy v. Chassin, 17 Ala. A. 646, 88 


S 29. 
{g] Effect of statute or ordinance, 
—Whether a bicyclist is guilty of 


contributory negligence in riding on 
the wrong side of the street is not 
controlled by a city ordinance, in 
terms applying only to motor ve- 
hicles, but by a statute applying to 


all vehicles. Dice v. Johnson, 187 
Towa 1134, 175 NW 38. 

li. Rogers Vv. Phillips, 206 Mass. 
308, 92 NE 327, 28 LRANS 944. 


[a] Absence of apparent danger.— 
A bicyclist on a highway, where there 
are no indications of danger from ap- 
proaching vehicles, is not guilty of 
contributory negligence as a matter 
of law in attempting to turn around 
in the roadway for the purpose of 
returning to a place whence he came. 
Rogers v.: Phillips, 206 Mass. 308, 
92 NE 327, 28 LRANS 944. 

12. Simpson y. Snellenburg, 96 N. 
J. L. 518, 115 A 408, 24 ALR 503. 4 


a bicyclist may be so negligent as to preclude re- 
covery for injuries sustained by the operation of a 
motor vehicle,’ as, for example, in traveling at 
excessive speed,® failing to look in the direction 
in which he is going,® riding on the wrong side of 
the street or highway,'® turning around for the 
purpose of traveling in the opposite direction, 
following’’ or being overtaken by1® a motor vehicle, 
or riding by its side or close to it,14 meeting a motor 


{a] A bicyclist riding eight to 
twenty feet behind a moving truck 
and keeping pace with it is not neg- 
ligent per se and cannot as a matter 
of law be held to have assumed the 
risk resulting from the negligent 
conduct of the truck driver which 
creates a dangerous situation that 
could not have been known or antici- 
pated by the bicycle rider. Simpson 
v. Snellenburg, 96 N. J, L. 518, 115 A 
403, 24 ALR 508. 

13. See cases infra this note. 

[a] Upon becoming aware of the 
approach of a motor vehicle behind 
him (1) a bicycle rider should exer- 
cise reasonable care and prudence to 
turn to the right so as to permit it 
to pass on his left (Crescent Motor 
Co. v. Stone, 208 Ala. 137, 94 S 78), 
(2) but must be accorded a reason- 
able opportunity to heed a warning, 
exercise due care,-and consult rea- 
sonable prudence before he can be 
said to be negligent in failing to do 
So (Crescent Motor Co. v. ‘Stone, 
supra), (3) and, therefore, is not 
negligent as a matter of law in fail- 
ing or refusing to turn to the right 
when warned of the approach of an 
automobile from the rear, simce his 
failure to comply therewith may be 
for a good cause (Crescent Motor Co. 
v. Stone, supra). CA) Sin the! Fab— 
sence of statute or ordinance, a bi- 
cycle rider is not guilty of contribu- 
tory negligence in riding straight 
ahead without swerving to the right 
or left when an automobile ap- 
proaches him from the rear’ with 
room to pass by on either side. Nied- 
zinski v.° Coryell, 215 Mich. 498, 184 
NW 476. 

{b] Failure to look at approach- 
ing vehicle.—A bicyclist is not negli- 
gent as a matter of law merely be- 
cause he did not look at the automo- 
bile after he first saw it, several hun- 
dred feet behind him, especially 
where he believed himself to be in a 
place of safety, and was struck when 
he was clear of the roadway. Tschir- 
iy v. Lambert, 70 Wash. 72, 126 P 

14. See cases infra this note. 

[a] Parallel couvse.—(1) <A _ bi- 
cyclist riding in a space ten feet 
wide between an automobile moving 
in the same direction and the right- 
hand curb, both going slowly, is 
guilty of contributory negligence in 
failing to stop and wait while the 
automobile turned to its right into 
an intersecting street, instead of 
which he rode ahead in front of, and 
across, its path and was struck by 
it as it turned. Geiger v. Garrett, 
20 0.Pa,’ 192, 203 AY Ao bat (2) Bute ths 
fact that a bicycle is moving in close 
proximity to a truck and keeping up 
with it does not constitute negligent 
conduct per se. Jackson v. Geiger, 
100 N. J. .°380, 126 A 438. 

[b] Passing between vehicles.—A 
bicyclist acts without due regard to 
safety in knowingly putting himself 
in a dangerous position by endeavor- 
ing to pass between a buggy and a 
motor car when he sees or should see 
the possibility of being struck by one 
or the other. Reist v. Wirsching, 20 
OntWN ‘514. salen 
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vehicle coming from the opposite direction,'® collid- 
ing with an automobile which turns against his 
bicyele or into its path,'* ‘‘hitching’’ a ride by 
holding on to a.moving motor vehicle,’ failing 
to have proper lights'® or brakes!® or to have his 
bicyele in proper working order,?° or in other par- 


ticular acts and circumstances. 


Entering upon or crossing highway. A bicyclist 
who enters upon or starts to cross a street does not 
exercise common prudence if he fails to look for 
approaching vehicles,?? and he is guilty of negli- 
gence if he runs directly into the path of a motor 
vehicle,?* or if he tries to cross ahead of a motor 
vehicle which is only a short distance away and 
which he sees approaching”* or which he must have 
seen if he had looked,?* unless he could fairly 
assume that he might safely cross before the auto- 
A bicycle rider who enters 
upon a highway from a private driveway, where his 


mobile reached him.?”® 


15. Konig v. Lyon, 49 Cal. A. 113, 
192 P 875; Tyrell v. Leege, 105 Wash. 
438, 178 P 467. 4 

[a]. A bicyclist who fails to see 
an automobile coming toward him in 
a straight course from the opposite 
direction, in broad daylight, when 
there is no other vehicle on ae ees 
is guilty of contributory negligence. 
nora v. Leege, 105 Wash. 438, 178 
P 467. 

[b] Motor vehicle on wrong side 
of street.—In the absence of ordi- 
nance or statute, a bicyclist travel- 
ing on the right side of the street 
who sees a motor vehicle approach- 
ing him on the same side of the street 

js not ordinarily and as a matter of 
law guilty of negligence in failing 
to give way to it or to turn out and 
avoid it. Konig v. Lyon, 49 Cal, A. 
TUS aloe oto. 

Right to assume that other trav- 
elers will not violate law or traffic 
rules see supra § 909 text and notes 
65-67. 

16. See cases infra this note. 

{a]. Automobile traveling in same 
direction.—(1) Where a bicyclist rid- 
ing slowly and with his machine un- 
der perfect control is riding between 
the right-hand curb and an automo- 
bile traveling in the same direction, 
and the automobile makes a right- 
hand turn into an intersecting street 
which the bicyclist desires to cross, 
and the bicyclist also turns into the 
intersecting. street to avoid a col- 
lision, he should turn to the curb 
and wait there until the automobile 
has passed, and it is negligence for 
him to attempt to cross the inter- 
secting street directly in the path 
of the automobile. Geiger v, Garrett, 
270; Par, 192; J13 A 1955).4 (2) “Buta 
bicyclist riding along the right side 
of the street is not guilty of ‘con- 
tributory negligence when a motor 
truck, overtaking and passing him 
from the rear, without. warning 
Swerves to the right in attempting 
to turn in front of him into an inter- 
secting street and he collides with 
the side of the truck. Hood vy. Or- 
ange Crush Bottling Co., 192 N. C. 
827, 185 SE 609. 

[b] Automobile traveling in dif- 
ferent direction.—(1) A bicyclist is 
guilty of contributory negligence in 
colliding with a motor vehicle which 
comes from the opposite direction 
at a proper rate of speed and. with 
ordinary care turns to the left in 
front of him at an intersecting street, 
when he fails to see the car (Weber 
v. Swallow, 1386 Wis. 46, 116 NW 
844), (2) or if, seeing the approach- 
ing automobile making the turn, he 
tries to cross the intersection ahead 
of it (Robichaud v. Spence, 112 Me. 
13, 90 A 480). (38) But a bicyclist 
struck by defendant’s automobile at 
a street intersection is not guilty of 
contributory negligence as a matter 
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vision is obscured, is not free from contributory 
negligence when he is struck by an automobile which 
had given warning signals as it approached the 
Crossing a roadway diagonally at a 
place where there is no crosswalk, with the knowl- 
edge that automobiles are approaching, is negligence 


as a matter of law.*8 A bicyclist. crossing an alley 


resting on him 


of law, although defendant has the 
right of way over him, when the ac- 
cident is caused by defendant’s negli- 
gence in cutting the corner and the 
collision occurs on defendant’s left 
side of the intersection. Dunkel v. 
Smith, 168 Wis. 257, 169 NW _ 567. 
(4) Nor is he negligent in being 
struck by an automobile which turns 
a corner on the wrong side of the 
street and at a high rate of speed, 
where the collision occurs within a 
very short space of time after the 
parties came within sight of one 
another. Calahan v. Moll, 160 Wis. 
523, 152 NW 179, WRAI9IGA 744. 
(5) Where a bicyclist was struck by 
defendant’s truck coming from the 
opposite direction and making a left- 
hand turn at an intersection, evidence 
that the truck cut the corner ahead 
of the bicycle, that the bicycle struck 
the truck near the right-hand rear 
wheel thereof, and that the rider was 
thrown away from the truck rather 
than under jit, there being no eye- 
witness to the accident, and it not 
being known’ whéther the bicyclist 
turned toward the rear of the truck 
in an attempt to avoid the collision, 
does not show contributory negli- 
gence as a matter of law. Paulus v. 
Rosenfield, 164 Minn. 347, 205 NW 
245. (6) Under evidence that plain- 
tiff was riding a bicycle in front of 
one car and behind another, and that 
defendant’s car came from the op- 
posite direction and turned to the 
left to enter a driveway, so that 
plaintiff, although keeping a lookout, 
ran into the car and was injured, the 
question of plaintiff's contributory 
negligence is for the jury. Alt v. 
Konkle, 237 Mich. 264, 211 NW 661. 

17. Hood y. Orange Crush Bot- 
tling Co., 192° N. C. 827, 135 SE 609; 
Gilland v. Carolina Crushed Stone 
Coyne lL3ouN: Contkon Lease bia loss 

[a] Held negligence.—One riding 
a bicycle upon the street, holding a 
truck with one hand and steering his 
bicycle with the other, is guilty of 
contributory negligence, if the man- 
ner in which he was riding contrib- 
uted in producing his injury. Hood 
v. Orange Crush Bottling Co., 192 N. 
C. 827, 185 SE 609; Gilland v. Caro- 
lina Crushed Stone Co., 189 N. .C. 
783,128 SE 158. 

18. Benson v. Anderson, 129 Wash. 
19,.223 P 1063. 

[a] Held negligence.—A bicyclist 
traveling at night along the right- 
hand side of the road without having 
upon his bicycle the light which the 
law requires of such vehicle is guilty 
of contributory negligence. Benson vy. 
Anderson, 129 Wash, 19, 223 P 1068. 

19. Bacon v. Varney, 128 Wash. 
472, 223 P 322. . 

[a] Although his brakes were de- 
fective or he had none at all, a bi- 
cyclist openly exercising a right of 
way, and observed and watched by 


on the sidewalk line is not guilty of negligence he- 
cause a moment before he had been riding on the 
sidewalk in violation of ordinanee.?? 

At intersections. 
tersection it is the duty of a bicycle rider so to 
operate his machine as to be able to control it and 
stop or turn to avoid a collision with another vehi- 
ele,?° and to look in such intelligent and careful 
manner as to be able to see what a person in the 
exercise of reasonable care and caution would see 
under like circumstances;* but there is no duty 


Upon approaching a street in- 


to keep a special lookout for an 


the driver of the motor vehicle which 
struck him, is not for such reason 
guilty of contributory negligence. 
ets v. Varney, 128 Wash. 472, 223 


20. Reist v. Wirsching, 20 OntWN 


514. 
See cases infra this note. 

[a] Looking down into a bag for 
a paper while crossing a street inter- 
section does not constitute contribu- 
tory negligence on the part of a bi- 
cyclist where he had been keeping a 
proper lookout and there was nothing 
in the situation to warn him of im- 
pending danger. Morris v. Standard 
Oil Co,, 188 Cal. 468, 205 P 1073. 

[b] Mounting bicycle in street.— 


‘One who had been pushing his bi- 


cycle past an obstructed portion of 
the street is not guilty of contribu- 
tory negligence in remounting it 
when he reached a point where the 
road was clear, such as to preclude 
recovery for injuries received when- 
an automobile which came up from 
behind a street car struck him. Olsen: 
v. Levy, 8 Cal. A. 487, 97 P 76. 

{[c]. Riding sideways.—It is not 
contributory negligence as a matter: 
of law for a boy to ride sideways on 
his bicycle. Sharkey v. Herman 
Bros.,, Ines) (N." 3: Sup, 127 A Sobre 
[aff 130 A 920 mem]. 

[d] Evidence held sufficient to- 
support a finding of freedom from 
contributory negligence. Jacoby v.. 
Kelley, 296 Fed. 590: Greeneich v. 
Knoll, 73 Cal. A. 1, 238 P 163; Camp-- 
bell v. Dreher, 110 SW 353, 33 KyL. 
444; Harris v. Pew, 185 Mo, A. 275, 
170 SW 344; Ludwigs v. Dumas, 72. 
Wash. 68, 129 P 903. 

22. Hunter v. Mountfort, 117 Me. 
555, 102 A 975; Gibbs v. Dayton, 166- 
Mich. 268, 181 NW 544. 

23. Hunter v. Mountfort, 117 Me.. 
555, 102 A 975. : 

24 Nolan v. Davis, 95 N.- J. L.- 
227, 112 A 188. 

25. Gibbs v. Dayton, 166 Mich. 263,- 
131 NW 544. ; 

26. Walleigh v. Bean, 248 Pa. 339,. 
93. A 1069. : 

27. Simpson v. Whitman, 147 App. 
Div. 642, 132 NYS 801. 

28. Maddux v. Gray, 128 Wash. 
149, 222 P 470. ; 

29. Hackert v. Prescott, 165 Minn.- 
134, 205 NW 893. 

30. Mehler v. Doyle, 271 Pa. 492, 
TVG BA TOT. up. 

_ Reciprocity of rights of vehicles at 
pavernes mons generally see supra § 


31. Pratt v. Kistler, 72 Mont. 356, 
233 P 600; Mehler v. Doyle, 271 Pa. 
492, 115 A 797. 

{a] Rule applied.—Where a truck 
turning into an intersecting street 
and with which a bicycle collides is 
in plain view of the bicycle rider for 
a distance of at least forty feet be- 
fore he reaches the _ intersecting 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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automobile on an intersecting street, beyond the 
general duty to exercise due care.*? Looking in the 
direction from which vehicles obeying the traffic 
rules would approach is not negligence;** but al- 
though he has the right of way at the intersection, 
a bieyelist must exercise reasonable care for his 
own safety.** Failure to go beyond the center of 
an intersection in turning is not negligence as a 
matter of law, under an ordinance requiring vehicles 
turning to pass beyond the center and to keep close 
to the right-hand eurb, when the bicyclist follows 
the customary path into the intersecting street, and 
when neither street has any curbing nor any indi- 
cation of the curb line.*® 

[§ 916] d. Drivers or Occupants of Horse-Drawn 
Vehicles.°* It is not in itself negligence to drive a 
horse or other draft animal upon a highway fre- 
quented by motor vehicles,*7 even though there is 
a nearby parallel road less used by automobiles 
and upon which horse-drawn vehicles usually 
travel.38 Nor is it negligence per se to drive on the 
highway a horse of ordinarily gentle and tractable 
habits merely because it occasionally becomes fright- 
ened at a motor vehicle,?® but the driver must 
exercise such care and caution to avoid accident 
or injury as an ordinarily prudent person would 
use under like cireumstances,*® and one who drives 
a horse known to be greatly afraid of automobiles 
does so at his own peril.*+ 

When a horse becomes frightened by the approach 
of a motor vehicle, the failure of the driver to signal 
the operator of the automobile to stop is not neces- 
sarily negligence,‘? and whether it is such depends 
upon the facts of the particular case.** An attempt 
to drive a frightened horse past an automobile con- 
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stitutes negligence,** unless there is no other reason- 
able course for the driver to pursue, and he exercises. 
due care in so doing.*® One riding in a horse- 
drawn vehicle is not guilty of negligence per se 
in remaining in the vehicle when the horse becomes 
frightened at an approaching automobile,*® .and, 
on the other hand, it is not necessarily negligence 
to jump from the vehicle, in an attempt to avoid 
injury.#7 

Meeting motor vehicle. The driver of a horse- 
drawn vehicle who keeps to the center of the high- 
way when he sees an approaching automobile or its 
hghts is guilty of negligence,*® but he is not neces- 
sarily negligent in being in the center of the road- 
way while passing around another vehicle parked 
at the curb.*® It is not negligent to stop a well- 
broken horse close to the side of the road when 
a motor vehicle approaches.®°® 
’ Being overtaken by motor vehicle. A driver of 
a horse-drawn vehicle who knows that a motor 
vehicle is approaching from the rear must act with 
reasonable prudence in the lght of such knowl- 
edge,*t and if he veers to the left without notice 
or warning,*? or suddenly slackens his speed or 
stops®? when the automobile is so close that its 
operator has no reasonable opportunity to avoid 
the collision, he is guilty of contributory negli- 
gence precluding a recovery. A driver who remains 
in the middle of the highway after being warned 
of the approach of a motor vehicle overtaking him 
is guilty of negligence, where the statute requires 
him seasonably to drive to the right to permit pas- 
sage without interference, and such turning out is 
necessary therefor,®* unless in the exercise of due 
care and prudence it is impossible for him to comply 


street, and after he reaches such 
street he has ample room to pass it, 
it is his duty to see the truck, and 
the fact of a collision shows that he 
either was not looking or was riding 
too rapidly at the time to avoid the 
‘eran ba v. Doyle, 271 Pa. 
92, 115 197. 

i 32. Huey v. Dykes, 203 Ala. 231, 82 
S 481: Mason vy. Burgess, 8 Tenn. Civ. 
A. 138. 

[a] The fact that one of two in- 
tersecting streets is narrow and the 
other wide does not make a bicyclist 
entering the intersection on the nar- 
row street guilty of contributory neg- 
ligence as a matter of law in failing 
to wateh for motor vehicles on the 
wide street and to yield the right of 
way to tem. Leeann v. Burgess, 8 
Tenn. Civ. A. 3 

33. Wales v. Harper, (Man.) 17 
WestLR 623. 

- Right to rely upon ae oF ace 
: ing injury see supra § 3 
goes Yellow Cab Co., 


34. ue beRy 7 An 
N. J. Sup. ; 
“5. Kriens v. McMillan, 42 S. D. 


285, 173 NW 781. ; 
36. Questions for jury see infra 
118. 

: 37. Delfs v. Dunshee,' 143 Iowa 


81, 122 NW 236. 
: Myers v. Velasquez, 16 F. (2d) 
fl 1 EA 


39. Butler v. Cabe, 116 Ark. 26, 28, 
171 SW 1190, LRA1915C 702; Spang- 
ler v. Markley, 39 Pa. Super. 351. 

“A citizen is not to be deprived of 
shis right to uSe any means of con- 
veyance within his control because, 
forsooth, the animal he must drive 
is unaccustomed to the sight of au- 
tomobiles and becomes frightened 
upon meeting or coming near them. 
Public highways are established for 
the benefit of all who find it neces- 
sary or desirable to travel thereon, 
adopting any means of conveyance 
not prohibited by law.’ Butler v. 

~Cabe, supra. 
_- 40, Bliss v. Wolcott, 40 Mont, 491, 


107 P 423, 135 AmSR 636; Ross v. 
Rose, 109 Wash. 273, 186>P 892. 

[a] Thus the fact that a horse 
driven by plaintiff was unsafe and 
dangerous, in that it would become 
frightened and unmanageable at the 
sight of an automobile, and if ap- 
proaching it would turn and run, is 
evidence of plaintiff's negligence. 
Bliss v. Wolcott, 40 Mont. 491, 107 
P 423, 135 AmSR 636. 

41. Pease v. Cochran, 42 S.9 D. 
130, 173 NW 158, 5 ALR 936. 

42. Strand v. Grinnell Auto. Ga- 
rage Co., 136 Iowa 68, 113 NW 488; 
Nelson vy. Halland, 127 Minn. 188, 149 
NW 194; Ross vy. Rose, 109 Wash. 
273, 186 P 892. 

43. Nelson y. Halland, 127 Minn. 
188, 149 NW 194. 

44. Cumberland Tel., etc., Co. v. 
Yeiser, 141 Ky. 15, 1381 SW 1049, 31 
LRANS 1137. 

[a] Application of rule.—Plain- 
tiff, who was driving a high-spirited 
horse, which became frightened by 
an approaching automobile, drove 
into an offset in the road, and at the 
same time the automobile. stopped 
about one hundred feet from where 
he had turned in, but the motor was 
not shut off. His horse became more 
unmanageable, and plaintiff, fearful 
that his horse would get crippled in 
the offset against the fence, backed 
out and started to drive by the auto- 
mobile, which was standing where 
it had stopped, and just before 
reaching the part of the road oppo- 
site to it his. frightened horse ran 
into a buggy, Which was also at- 
tempting to go by the automobile; 
and he was thrown out by the col- 
lision and injured. Plaintiff's con- 
tributory negligence in trying to 
drive his unmanageable horse by the 
automobile as it stood at the side 
of the road was held to be the prox- 
imate cause of his injury, Cumber- 
land Tel., etc., Co. v; Yeiser, 141 Ky. 
15, 181 SW 1049, 31 LRANS 1137. 

45. Cumberland Tel,, etce., Co. v. 


Yeiser, supra; Campbell v. Pugsley, 
(N. B.) 7 DomLR 177, 11 EastLR 561. 

[a] _ Thus, in an action for per- 
sonal injury caused by negligence of 
the driver of an automobile on meet- 
ing plaintiff’s horse and buggy in the 
highway, and the consequent fright- 
ening of the horse, it is not contribu- 
tory negligence for plaintiff to whip 
up his horse and pass the car on the 
embankment side of the road, where 
the evidence showed that plaintiff 
was accustomed to driving horses 
and that the means he took, by using 
the whip, to urge his horse ahead 
and keep it on the road, were reason- 
able and proper under the circum- 
stances, and that the law of the road 
in New.Brunswick required plaintiff 
to pass on the left-hand side where 
the embankment was. Campbell v. 


Bugsley, » GN. (Bod, 7 DomLR Nie 
BastLR 561. 

46. McIntyre v. Orner, 166 Ind. 
57,,76 NE 750, 117 AmSR 359, 4 


LRANS 1130. 

47. Pease v. Gardner, 113 Me. 264, 
93) A,550. 

Acts in emergencies asi contribu- 
tory negligence see supra § 910. 

48. Brutscher v. Jacobson, 150 
Minn. 444, 185 NW 934. 

49. Menefee v. Whisler, 169 Iowa 
19, 150 NW 1034. 

50. Pfeiffer v. Radke, 142 Wis. 512, 
125 NW 934. 

51. Arrington v. Horner, 88 Kan. 
Bk, 1292.P Is9: ; 
el to use due care see supra § 

52. Morrison v. Clark, 196 Ala. 
670, 72 S 305; Reems v. Chavigny, 
139 La. 589, 71,8 798. 

53. Strever  v.. Woodward, 178 
Iowa 30, 158 NW 504. 

54. Hoppe v. Petersen, 165 Wis. 
200, 161 NW 738; Barry v. Ruben- 
stein, (N. B.) [1926] 1 DomLR 445; 
Archambault v. Laperle, 61 Que. 
Super. 211. 

Violation of statute as negligence 
see supra § 911. 
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therewith;°> but either under such a statute®® or in 
its absence®* he may continue on his course, and 
is not bound to go to the extreme right side of 
the roadway, if there is sufficient room for the auto- 
mobile to pass to his left without undue inter- 
ference. 

Other circumstances. Under the general rule that 
the person injured must have been in the exercise 
of reasonable care for his own safety,°* the driver 
of a horse-drawn vehicle may be so negligent as 
to preclude recovery for injuries sustained by him 
from the operation of a motor vehicle,®°® as, for 
example, in entering upon or crossing a highway,°° 
approaching or crossing a street intersection,*? leay- 
ing his horse and vehicle unattended,°° driving care- 
lessly and inattentively®* or while intoxicated,*4 
traveling on the wrong side of the road,® and other 
particular acts and circumstances.** 

Imputed negligence. Under the rules applicable 
in the case of negligence generally,®* the negli- 
gence of the driver of a horse-drawn vehicle is not 


55. Pens v. Kreitzer, 98 Kan, 759, 


200. 
oo . Tooker v. Fowler, etc., Co., 147 
, Div. 164, 182 NYS 213. Com- 
pare Mauchle y. Panama-Pacific In- 
ternational Exposition Co., 37 Cal. 
A. 715, 174 P 400 (where the same 


[da] 


MOTOR VEHICLES 


proaching a street intersection when 
ordinary prudence requires it. 
v. Monroe, (Tex. Civ. A.) 150 SW 222. 
Motor vehicle on wrong side 
of street.—The driver 
drawn vehicle is not as a matter of 
law guilty of contributory negligence 
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ordinarily imputed to a guest riding therein.®® 

[§ 917] e. Persons on Horseback.®® Under the 
general rule requiring a person using the highway 
to exercise reasonable care for his own safety,’® one 
riding a horse which he knows is easily frightened 
and hard to handle, who remains upon it without 
indicating to the driver of an approaching motor 
vehicle that he has any fear of his ability to manage 
and control it, is guilty of contributory negligence 
as a matter of law.7: It is not, however, negli- 
gence per se to ride a horse which may be fright- 
ened by automobiles along a road frequented by 
them,’? unless the horse is wild and dangerous.”? 
A horseback rider approaching an intersecting street 
is not as a matter of law negligent in failing to 
look up and down such street for automobiles be- 
fore attempting to ride across it,’* nor is one riding 
a horse on a highway required constantly to look 
back for approaching motor vehicles.7> It is not 
negligence for a rider to be on the left side of 
the road, when his position there is caused by the 
lision does not as a matter of law 
preclude him from recovering for in- 
juries sustained. Buzick v. Todman, 
179 Iowa 1019, 162 NW 259; Pens v. 
Kreitzer, 98 Kan. 759, 160 P 200. 


{b] Held negligence.—The driver 
of a horse-drawn vehicle is guilty of 


Staten 


of a horse- 


rule was applied to a person pushing 
a handcart or truck). 


57. Savoy v. McLeod, 111 Me. 234, 
88 A 721, 48 LRANS 971. 

58. See supra § 907... i 

59. See cases infra this section. 

60. Wohlers v. Hahn, 155 Minn. 


10, 192 NW Poe Everitt v. Auchu, 66 

. Super. 443. 

Pay a Grossizic street at forbidden 
place.—A driver of a coal wagon, 
crossing a street ata forbidden place, 
without being properly alert and 
vigilant, is guilty of contributory 
negligence. Wohlers v. Hahn, ALS) 
Minn. 10, 192 NW 101. 

[b] It is not negligence as a mat- 
ter of law for the driver of a team 
to drive into the highway from a 
lane, when at the time his horses are 
at the side of the road an approach- 
ing automobile is two hundred and 
fifty feet away. Everitt v. Auchu, 66 

. Super. 443. " 
eee ae eases infra this note. 

[a] Crossing ahead of automobile. 
—(1) It is not as a matter of law 
negligence to attempt to drive a horse 
and wagon across an intersecting 
roadway thirty-five feet wide in front 
of an automobile more than four hun- 
dred and fifty feet away. Wald v. 
Packard Motor Car Co., 204 Mich. 147, 
169 NW 957. (2) In the absence of 
direct evidence that the driver of a 
wagon could have seen an automobile 
approaching from the right, had he 
looked, or that it was then so close 
to the intersection that one exercising 
ordinary care would not have con- 
cluded that he could safely cross in 
front of it, there is no presumption 
that he was guilty of contributory 
negligence in attempting to cross. 
Arvo v. Delta Hardware Co., 231 Mich, 
488, 204 NW 134. (3) But a driver 
who sees an automobile approaching 
from his right on an intersecting 
street and makes no effort to avoid a 
collision either by stopping his horse 
or by turning is guilty of negligence. 
Buzick v. Todman, 17% Iowa 1019, 
162 NW 259. y 

{[b] Cutting corner in turning.— 
The fact that the driver of a team 
swung to the left in turning a corner 
does not constitute contributory neg- 
ligence as a matter of law, where it 
does not appear that he did not make 
the turn to avoid a collision. Eberle 
Brewing Co. v. Briscoe Motor Co., 
194 Mich. 140, 160 NW 440. 

{c] Slewing up.—A driver is neg- 
ligent who fails to slow up upon ap- 


in failing to see an automobile ap- 
proaching on the wrong side of the 
intersecting street, although it was 
visible some distance away, when he 
was looking in the direction in which 
he was driving and watching the side 
of the street on which the car should 
have been traveling. Jacobs v. 
Richard Carvel Co., Inc., 156 NYS 766. 

62. Dooley v. Laird, (Mass.) 155 
NE 599; Weikel v. Pullman Taxicap 
Co., 59 Pa. Super. 595. 

[a] It is not negligence per se 
to leave a horse and wagon unat- 
tended in the street for a short period 
of time. Dooley v. Laird, (Mass.) 155 
NE. 599. 

[b] Prima facie evidence of neg- 
ligence.—The owner of a horse is 
prima facie guilty of.negligence if 
he leaves it unhitched and unattended 
in the street. Weikel v. Pullman 
Taxicab Co., 59 Pa. Super. 595, 597 
(“How strong the presumption is de- 
pends on the circumstances’). 

63. See cases infra this note. 

fa] Thus one who drives inat- 
tentively so that his horse shies into 
the path of an overtaking automobile, 
or jerks the reins and thus causes 
his vehicle to veer to the left as an 
automobile approaches him, is guilty 
of negligence. Rosenthal v. Harker, 
56 Utah 113, 189 P 666. 

[b] Driving with a loose rein at a 
walk along the right-hand side of the 
road, that being the usual manner of 
handling the horse, which was old, 
gentle, and not afraid of automobiles, 
and with which the driver was fa- 
miliar, is not negligence as a matter 
of law where the horse gave no in- 
dication of fright from an approach- 
ing motor vehicle until it had ap- 
proached quite closely. Hobbs vy. 
Preston, ,(Me.) 98 A 757. 


[ec] Sleeping or nodding while 
driving a wagon constitutes negli- 
gence, Grogitzki v. Detroit Ambu- 


lance Co., 186 Mich. 374, 152 NW 923. 

64 Stewart v. Smith, 16 Ala. A. 
461, 78 S 724. 

{a] Held negligence.—One driv- 
ing a mule-drawn vehicle upon a 
public highway while intoxicated to 
the extent commonly known as drunk 
is guilty of negligence as a matter 
of law. Stewart v. Smith, 16 Ala. A. 
461, 78 S 724. 

65. See cases infra this note. 

[a] In the absence of statute, the 
fact that the driver of a horse-drawn 
vehicle is traveling on the left side 
of the road at the time of a col- 


negligence in driving upon the wrong 
side of the road, in violation of stat- 
ute, knowing at the time that he is 
about to meet an automobile coming 
from the opposite direction. Dono- 
van v. Lambert, 189 Ill. A. 532. 

66. See cases infra this note. 

[a] Crowded vehicle—A woman 
driving a horse and buggy, which 
becomes frightened at a passing au- 
tomobile, is not guilty of contribu- 
tory negligence as a matter of law in 
permitting another woman and two 
children to occupy the buggy with 
her in such a way as to interfere with 
the management of the horse. Shaf- 
fer v. Coleman, 35 Pa. Super. 386. 

[b] Driving close to curb.—It is 
not in itself négligence to drive a 
well-broken horse close to the curb- 
ing. Delfs v. Dunshee, 143 Iowa 381, 
122 NW 236. 

[c] Walking beside horses.—A 
driver of a team is not guilty of 
contributory negligence in walking 


beside his horses so as to control 


them upon the nearing of a motor 
vehicle. Gardner v. Vance, 63 Ind. 
A. 27, 113 NE 1006. 

[d] Evidence held sufficient: (1) 
To authorize a finding of freedom 
from contributory negligence. 
Brickell v. Williams, 180 Mo. A. 572, 
167 SW 607. (2) To show no con- 
tributory negligence. Millman v. Ap- 
pleton, 139 App. Div. 738, 124 NYS 
482. To present a question for 
the jury. Rabinowitz v. Hawthorne, 
89 N. J. L. 308, 98 A 315. : 
ath See Negligence [29 Cyc 547— 

68. Wolf v. Vehling, 79 Ind. A. 
221, 1387 NE 713. 


5 ore Questions for jury see infra 
70. See supra § 907. 
71. Dreier v. McDermott, 157 Iowa 


726, 141 NW 315, 50 LRANS 566. 

72. Cohen v. Meador, 119 Va. 429, 
89 SE 876. 

73. Cohen vy. Meador, supra. 

74. Studer v. Plumlee, 130 Tenn. 
51%, 172 SW 305. 

75. Furtado v. Bird, 26 Cal. A. 15g 
146 P 58. 

{a] Even though he is hard of 
hearing, a horseback rider in the 
highway is not negligent in failing 
constantly to look back for approach- 
ing automobiles, especially «where 
there is ample room for the operator 
of such a vehicle to turn out and 
avoid striking the horse. Furtado v. 
Bird, 26 Cal. A. 152, 146 P-58. 
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actions of his frightened horse which he is unable 
to control.*© In the absence of statute, a rider on 
horseback at a place in the public road where he 
has the right to be is not guilty of negligence in 
refusing to leave the beaten path to permit a motor 
vehicle to pass him.7? 

[§ 918] f. Persons in Charge of Animals.78 Under 
the general rule requiring the exercise of ordinary 
care on the part of one whose person or property 
is injured by a motor vehicle, in order to permit 
him to recover,’® the negligence of a person in 
charge of an animal or animals on the highway is 
not to be determined by his want of qualification 
for the task, but by whether or not he was guilty 
of some act or omission constituting a want of due 
eare.°° 

Care required. In the absence of circumstances 
requiring extra care, one driving an animal along 
the right side of the roadway is not bound to take 
special precautions to keep it out of the way of a 
motor vehicle approaching from the opposite direc- 
tion which has ample room to pass if it keeps upon 
its own side of the road.®1 

Duty to look or listen. A person driving ani- 
mals along a highway is, in the absence of knowl- 
edge or warning, under no duty as a matter of law 
to look or listen for the approach of motor vehicles 
from behind him;*? and he is not necessarily negli- 
gent in failing to see a motor vehicle, which he 
could have seen if he had looked, because his atten- 
tion was directed to the animals in his charge.®* 

Harnessing or restraining animals. A person in 
charge of domestic animals upon the public highway 
is not guilty of negligence per se because they are 
driven without being haltered or restrained in any 
way.°4 

Lights. In the absence of statute, a failure on 
the part of one driving animals along a public 
highway at night to carry a light is not negligence 
as a matter of law,®® and will not preclude recovery 
for injuries from a motor vehicle when the lights of 


76. Eddy v. Stone, 43 Cal. A. 789, 88. 


185 P 1024. 89. 
77. Traeger v. Wasson, 163 Ill. A. 90. 

572. i 91. 
78. Questions for jury see infra 
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Andrews v. Dougherty, supra. 
Andrews v. Dougherty, supra. 
Andrews v. Dougherty, supra. 
Negligence of pedestrians gen- 
erally see Highways § 422; Municipal 
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the car render the animals visible in time to avoid 
a collision.®® 

Rules of the road. Although the ordinary rules 
of the road, such as the duty to keep to the right, 
apply to the driving of animals in the highway,8? 
and the driver must use reasonable care to keep 
them on the proper side of the road,** it is not 
in itself negligence to permit them to be upon the 
wrong side of the road, on account of the difficulty 
in so driving them,*® but the driver under such cir- 
cumstances is bound to use more care and keep a 
better lookout for approaching vehicles than would 
be required of him if they were upon the right 
side.®° 

[§ 919] g. Pedestrians®!—(1) In General. Under 
the rule that, except to the extent that the right 
of way is given to the one or the other under par- 
ticular circumstanees,?? the rights of pedestrians 
and motor vehicles upon the highway are equal, and 
their duties are reciprocal,®*? a pedestrian, in the 
exercise of reasonable care for his own safety,?* 
has the right, subject to proper governmental regu- 
lation, to use and traverse any part of the public 
street or highway,®° and it is not as a matter of 
law negligence for him so to do.®* No pedestrian 
has the right to pass over a public thoroughfare 
unmindful of his surroundings and without regard 
to approaching motor vehicles,®” whose presence on 
the highway he must anticipate,?® and he is re- 
quired to use ordinary care not unnecessarily to 
place himself in a position of danger;°® but he is 
not bound as a matter of law to exercise such a 
degree of care as will be necessary to protect him- 
self from the danger of a collision with an automo- 
bile,t and when he is in the exercise of due care 
he is not strietly required to use every precaution 
in an attempt to avoid injury.? 

Danger incurred to save life or property. - When 
an unattended or uncontrollable motor vehicle is | 
moving over a public highway, endangering: persons 
or other vehicles, a pedestrian who attempts to 


to anticipate the presence of persons 
and vehicles upon the highway; but 
it can not be said that the duty 
which is upon the pedestrian is as 
urgent as that devolving upon the 


§ 1120. 
79. See supra § 907. 
80. Andrews. v. Dougherty, 96 


Conn. 40, 112 A. 700. 

[a] Boys in charge of cows.— 
Where a motor vehicle injures cows 
upon the highway in the custody of 
boys, the test of the negligence which 
will preclude recovery by the owner 
is not the age and experience of the 
boys and whether they were compe- 
tent or incompetent, but whether they 
were guilty of some negligent act or 
omission contributing to the injuries. 


Andrews v. Dougherty, 96 Conn. 40, 
112 A 700. 
81. Johnson v. Giffen, 18 Alta. L. 


312, 62 DomLR 635, [1921] 3 West 
Wkly 596. 


82. Dozier v. Woods, 190 Ala. 279, 
67,45. -283. 

83. Kelly v. Vucklich, 111 Kan. 
199, 206 P 894 

84. Fitzsimmons v. Snyder, 181 Ill, 
A. 70. 

85. Bombard v. Soa ten! 94 Vt. 
354, 111 A 510, 11 ALR 1402; John- 
son v. Giffen, Ae Aeae les 2 "315, 62 
DomLR 635, [1921] 3 West Wkly 596. 

“The fact that it was in the night 
time affected the rights of the parties 
only as it bore upon the amount of 
vigilance each was bound to exer- 
cise.’ Johnson v. Giffen, supra. 

86. Bombard v. Newton, 94 Vt. 354, 
111 A 510, 11 ALR 1402. 

87. Andrews v. Dougherty, 96 
Conn: 40, 112 A 700. - 


Corporations 44 C. J. XVIII. 


Questions for jury see infra §§ 
1121-1124. 
92. See infra § 922 text and notes 


57-67; and supra § 783. 
93. See supra § 780. 
94. See supra § 907. 
95. Cal.—Chalmers  v. 

(A.) 248 P 727. 
Del.—Brown v. Wilmington, 27 Del. 

492, 90 A 44; Grier v. Samuel, 27 Del. 

106, 86 A 209; Cecchi v. Lindsay, 24 


Hawkins, 


Del. 185, 75 A 376 [rev on other 
grounds 26 Del. 133, 80 A 523, 35 
LRANS 699]. 


Ida.—Carpenter v. McKissick, 37 
Ida. 729, 217 P 1025. 

Iowa.—Wine v. Jones, 183 Iowa 
1166, 162 NW 196, 168 NW 318. 

Mo.—Goodwin v. Hugas, 290 Mo. 
673, 236 SW 50. 

R. I.—Belliveau v. Bozoian, 46 R. 
I. 88, 125 A 82. 


Tex.—Moss v. Koetter, (Civ. <A.) 
249 SW 259. 
96. Chalmers v. Hawkins, (Cal. 


A.) 248 P 727. And see cases infra 
§§ 920-932 passim. 

97. Quinn vy. Heidman, 157 Minn. 
129, 195 NW 774. 

Duty to look and listen see infra 
§§ 920, 924, 930, 932. 

98. ‘O'Dowd v. Newnham, 13 Ga. A. 
220, 226, 80 SE 36. 

“The pedestrian, like the driver of 
an automobile, in the exercise of or- 
dinary care for his own safety and 
for the safety of others, is required 


driver of an automobile; for the foot- 
passenger’s action or inaction in the 
premises is far less important to the 
other users of the highway. The 
impact of the body of a pedestrian, 
absorbed in his own meditations, 
upon a passer-by, might be meas- 
urably uncomfortable, but it would 
seldom be hazardous to either life or 
limb, whereas the impact of an au- 
tomobile in motion while the driver 
is asleep might cause as. certain 
death as if the injured person had 
been wilfully pursued and wantonly 


crushed.” O’Dowd v. Newnham, 
supra. : 

‘99. Cornforth wv. Graham Ice 
Cream Co., 109 Nebr. 426, 191 NW 


661; Brewster v. Barker, 129 App. Div. 
724, 727, 118 NYS 1026. 

“The pedestrian is required to see 
to it that he does not place himself 
in such situation so that injury will 
probably result to him.’ Brewster v. 
Barker, supra. 

Lect aatz uve 199 Iowa 
875, 200 NW 321. 

2. O'Dowd v. Newnham, 13 Ga. A. 
220, 231, 80 SH 36. . 

fA pedestrian who,.in using a pub- 
lic highway, is in the exercise of 
due care for his own protection and 
for the safety of others can not, as 
a matter of law, be held to be guilty 
of contributory negligence merely be- 
cause he does not run to escape in- 
jury by an automobile.” O’Dowd v. 
Newnham, supra, 
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board the vehicle and control it or change its course 
is not guilty of negligence as a matter of law.® 

[§ 920] (2) Walking Along Street or Highway. 
Im the absence of statutory restriction, a pedestrian 
traveling on a street or highway is not confined to 
the use of the sidewalk or footpath,® but has a right 
to walk in the roadway,® and is not negligent as 
a matter of law in so doing,’ even if a sidewalk is 
available,® or he could walk outside the traveled 
He is, like every other user of the public 
highway,’° required to use reasonable care under the 
circumstances for his own safety and protection,“ 
and while extraordinary care is not demanded of 


roadway.? 


3. American Express Co. v. Terry, 
126 Md. 254, 94 A 1026, AnnCas1917C 
650; Wardrop v. Santi Moving, etc., 
@o5-230)N. Wo 227%, 135. NE 272) : 

fa] Prevention of injury to car.— 
While more risks may be taken to 
protect life than to protect property 
without involving the imputation of 
negligence, a reasonable effort may 
be made even in the latter case; and 
a plaintiff who attempted to help 
the driver of a truck to control it 
when collision with plaintiff's car 
appeared imminent, and was crushed 
between the two vehicles, cannot be 
said as a matter of law to have been 
guilty of contributory negligence. 
Wardrep vy. Santi Moving, etc., Co., 
233 N. Y. 227, 135 NE 272. 

Danger incurred to save life or 
property generally sée Negligence 
[29 Cye 523, 524]: 

4. Rights of pedestrians in street 
or highway generally see Highways 


§ 422; Municipal Corporations 44 C, 
J. XVIGT, 

5. Moss v. Koetter; (Tex. Civ. A.) 
249 SW 259. 


6. Cal.—Kofoid v. Beckner, 70 Cal. 
A. 624, 234 P 113; Devecchio v. Rick- 
etts, 66 Cal. A. 334, 226 P 11; Stone 
vi Gill, 52 “Cak A. 234, 198 P’ 640. 


Del.—-State v. Mclvor, 31, Del.. 123, 
111 A 616. 
Ind.—Apperson v. Lazro, 44 Ind. 


A. 186,.87 NE 97, 88 NE 99. 

Mass.—Burns v. Oliver Whyte Co., 
, 281 Mass. 519, 121 NE 401;/'Booth v. 

Meagher, 224 ‘Mass. 472, 113 NE 367. 

Mich.—Gibbard v. Cursan, 225 Mich. 
311, 196 NW 398. 

Mo.—Moffatt v. Link, 207 Mo. A. 
654, 229 SW 836; Hodges. v. Chambers, 
171 Mo. A. 563, 154 SW 429. 

7. Ark.—Snow v. Riggs, 290 SW 
591) 

Cal.—Devecchio v. Ricketts, 66 Cal. 
A. 334, 226 P 11; Stone: v. Gill, 52 
@al, CA, £234 249)8 Pp 640; Blackwell Vv. 
Renwick, 21 Cal. A. 138 £3152 +.94. 

lowa.—Pixler Vv. Clemens, 195 lowa 


529, 191. NW 375. 
Md.—Hall v. Albertie, 140 Md. 673, 
~ PAS MA 189. 
Mass.—Booth v. Meagher, 224 
Mass. 472, 113 NE 367. 
Mich.—Gibbard v. Cursan, 225 
Mich. 311, 196 NW 398. 
Minn.—Shearer_ v. Dewees, 151 


Minn. 380, 186 NW 798. 
Mo.—McKenna, v. Lynch, 289 Mo. 
16, 233 SW 175; Hodges v. Chambers, 
171 Mo. A. 563, 154 SW 429. 
N. J.—Cirpriano v. Casalla, (Sup.) 
130 A 885. 


Pa.—Petrie A a A. Myers Co., 269 
Pa. 134, 112 A 2 
Tex._-Moss ae fication! CCN VAL) 


249 SW 259. 

[a] Automobile on wrong side of 
road.—A pedestrian walking on the 
right-hand side of the traveled por- 
tion of the highway is not necessarily 
guilty of contributory negligence in 
being struck by an automobile com- 
ing from the opposite direction which 
swerves to its: left and takes the 
wrong side of the road. Cirpriano v. 
Casalla, (N. J. Sup.) 130 A 885. 

8. Devecchio v. Ricketts, 66 Cal. 
A. 334, 226 P11; Stone v. Gill, 52 Cal. 
A. 234, 198 P 640; Blackwell v. Ren- 
wick, 91 Cal. A. 131, 131 P 94; Booth 
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v. Meagher, 224 Mass. 472, 113 NE 
367; Hodges v. Chambers, 171 Mo. A. 
563, 154 SW 429. é 

[a] Rule applied.—One who, in 
going to the street from a building 
which stood some distance-back from 
the street, instead of traveling on the 
walk leading in a straight line to the 
street, walked on the _ semicircular 
driveway passing in front of the 
door from one part to another of the 
street, was not within the rule bar- 
ring recovery for injuries by one who 
knowingly chooses a dangerous road- 
way when a safe one is at hand, the 
driveway, a public highway, being 
one frequently used by pedestrians, 
although primarily designed for ve- 
hicles, and on which pedestrians had 
as much right as persons in vehicles, 
and not being dangerous in the ab- 
sence of’ negligence of drivers. 
Hodges v. Chambers, 171 Mo. A. 468, 


154 SW 429. 

9. Devecchio v. Ricketts, 66 Cal. 
A. i 388441226 .P- 11; Petrieov. bE A; 
Myers Co., 269 Pa. 1384, 112 A 240. 


10. See supra § 907. 

Rone Ark.—Snow v. Riggs, 290 SW 

Cal.—Kofoid v. Beckner, 70 Cal, A. 
624, 234 P 118; Stone v. Gill, 52 Cal. 
A. 234, 198 P 640; Randolph v. Hunt, 
41 Cal. A. 739, 183 P 358; Weihe v. 
Rathjen Mercantile Co., 384 Cal. A. 
302, 167 P 287. 

Del.—State v. McIvor, 31 Del. 123, 
111 A 616. 

Iowa.—Pixler v. Clemens, 195 Iowa 
529, 191 NW 375. 

Mass.—Powers v. Loring, 231 Mass. 
458, 121 NE 425; Emery v. Miller, 
231 Mass, 243, 120 NE 655; Booth v. 
Meagher, 224 Mass. 472, 113 NE 367. 

Mo.—McKenna v. Lynch, 289 Mo. 
16, ae a8 SW 175. 

. J.—Work v. Philadelphia Supply 
Gon SO BEING Ui tiles 193, 112° A t85. 

N. Y.—O’Reilly v. Davis, 136 App. 
Div. 386, 120 NYS 883. 

Utah.—Nikoleropoulos v. Ramsey, 
61 Utah 465, 214 P 304. 

Wis.—Kuebler v. Klug, 191 Wis. 
259, 210 NW 701. 

See Brautigan vy. Union Overall 
Laundry, ete., Co., 210 Dll AS sibiex 

[a] The speed of an automobile 
may be taken into consideration when 
determining whether or not a pedes- 
trian walking on the highway and 
struck by it-is guilty of negligence. 
Kuebler v. Klug, 191 Wis. 259, 210 
NW, 701. 

12. Kofoid v. Beckner, 70 Cal. A. 
624, 634, 234 P 118; Nikoleropoulos v. 
Ramsey, 61 Utah 465, 214 P 304. 

“Notwithstanding the fact that the 
number of reckless drivers have ren- 
dered the paved portion of our high- 
ways a danger zone, pedestrians have 
a right to the use thereof, and are 
chargeable only with such ordinary 
and reasonable care for their own 
safety aS a prudent person would 
ordinarily exercise.’ Kofoid v. Beck- 
ner, supra. 

[a] An instruction that a pedes- 
trian walking in the highway must 
use all his senses to avoid being run 
over by a vehicle approaching from 
behind imposes too great a burden. 
Nikoleropoulos v. Ramsey, 61 Utah 
465, 214 P 304. 
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him,!” he must, on account of the greater danger 
of his position in the portion of the highway usu- 
ally devoted to the use of vehicles, ordinarily exer- 
cise a greater amount of care in observing and 
avoiding danger than if he was at a place used 
exclusively by pedestrians."* 

Keeping lookout.1* A person walking in the road- 
way is’ bound to use ordinary care to discover ap- 
proaching motor vehicles,!® and a failure so to do 
is negligence;!° but he is not as a matter of law 
negligent in failing to turn about constantly and 
repeatedly to observe the possible approach of vehi- — 
cles from behind him,” especially where there is 


13. Murphy v. Adams, 99 Conn, 
632, 122 A 398; Laguens v. Masera, 3 
La. A. 762; Woringen v. Zetzmann, 2 
Ligeia: 106; Virgilio v. Walker, 354 
Pa. 241, 245, 98 A 815. 

“TA pedestrian who crosses. be- 
tween intersections] is bound to a 
high degree of care, and if... [he] 
goes further and deliberately selects 
the roadway of a city street for the 
purpose of walking longitudinally 
thereon, he is. obligated to _ still 
greater care; in fact, one placing him- 
self in such danger must be most 
vigilant to look after his own safety.” 
Virgilio v. Walker, supra, 

[a] Rule applied.—(1) A pedes- 
trian in a highway at night, on the 
outskirts of a city, where automobiles 
and other vehicles travel almost ex- 
clusively, must exercise extreme pre- 
caution to discover approaching ve- 
hicles. Laguens v. Masera, 3 La. A. 
762. (2) A pedestrian traveling at 
night on a narrow road in the out- 
skirts of a city upon which numerous 
automobiles go and come, and few 
pedestrians, occupies a position of 
danger which calls for great care to 
avoid injury. Woringen v. Zetzman, 
2 La. A. 106. 

14. Duty to look for impending 
danger generally see supra § 908. 

15. Booth v. Meagher, 224 Mass. 
472, 113 NE 367; McKenna v. Lynch, 
289 Mo. 16, 283 SW 175. 

16. Willis v. Harby, 159 App. Div. 
94, 144 NYS 154. 

17. Cal.—Devecchio v. Ricketts, 66 
Cal, A. 334, 226 P 11; Stone v. -Gill, 
52 Cal. A, 234, 198 P 640; Blackwell v. 
Renwick, 21 »Cal VA 13le 131" 2 oae 

Conn.—O’Connor v.. Zavaritis, 95 
Cenn syste) iO tAwe Siz os 

Iowa.—Pixler vy. Clemens, 195 Iowa 
529. 1 L91> NAW S75. 

Md.—Mears vy. McElfish, 139 Ma. 


81, 114 A 701. 

Mich.—Gerhard v. Ford Motor Co., 
155 -Mich=<618, 119: 3 DW: 904, 20 
LRANS 232. 

Minn.—Pollock v. McCormick, 169 
Minn. 55, 210 NW 630 

Mo.—McKenna Vv. Lynch, 289 Mo. 
16, 283: SW- 175. 

Pa. Weaver v. Pickering, 279 Pa. 
214, 123 A 777; King v. Brillhart, 271 
Pa, 301, 114 A 515; Petrie v. BE. A. 
Myers, Co., 269 Pai 1384, 212.A5 2405 
Lamont v. Adams Express CO., 264 
Patt LO uAe Ts Yat: 

[a] Automobile on wrong side of 


street.—(1) A pedestrian walking in - 


the roadway facing the direction 
from which traffic would properly be 
expected to come is not negligent as’ 
a matter of law in failing to look 
behind him constantly in anticipation 
of an automobile approaching on the 
wrong side of the street. Pixler v. 
Clemens, 195 Iowa 529, 191 NW 875. 
(2) A person walking on the left side 
of the highway is not chargeable 
with the assumption that the driver 
of a car coming from behind and go- 
ing in the same direction would at- 
tempt to turn out of the line of cars 
going in his direction and to pass the 
cars ahead of them at so high a rate 
of speed as not to be able to control 
his car upon discovering Some one 
walking near the left side of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ample room for an automobile to pass him.!8 But 
one who knows of the approach of an automobile 
from his rear is negligent in stepping in front of it.19 

’ Walking on the left side of a roadway,2° or turn- 
ing to the left out of the roadway when danger 
impends,”? is not negligence per se on the part of 
a pedestrian, and unless made applicable by express 
terms or necessary implication, a statute establish- 
ing the rule of the road does not apply to pedes- 
trians.*? Where a statute requires pedestrians on 
the public highway to travel along the left-hand side 
thereof, one injured as the result of his violation 
of such statute cannot recover.?® 

On meeting or being overtaken by a motor vehicle 
a pedestrian walking in the roadway may be re- 
quired, in the exercise of reasonable care, to step 
aside or out of the traveled way to allow it to pass 
him,?* and if the roadway is so narrow that one or 
the other must go outside the road to pass, the duty 
so to do is ordinarily on the pedestrian, on account 
of the greater convenience with which he can per- 
form it;?5 but where the beaten track is wide enough 
for a vehicle to pass without unreasonable interfer- 
ence, a pedestrian is not, in the absence of statu- 
tory provision, bound as a matter of law to go com- 
pletely outside the roadway upon observing a motor 
vehicle approaching thereon.?® The violation by a 
pedestrian of a statuté requiring one overtaken on 
a highway to turn to the right so as to leave free 


highway in front of him. O’Connor 


v. Zavaritis, 95 Conn. 111, 110 A 878. [a] 
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prudent conduct”). 
Reason for rule. It 
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passage to his left does: not in itself prevent re- 
covery for injuries sustained by eollision with a - 
motor vehicle,”* especially where there is. room for 
the vehicle to pass him without interference,?* unless 
such violation directly contributes to his injuries.?9 

[§ 921] (8) Crossing Street or Highway*°—(a) 
In General. A pedestrian has a right to go upon 
a highway for the purpose of crossing it,*? subject 
to proper governmental regulation as to the. places 
at and manner in which he may do so,*? but, under 
the general rule requiring every user of the highway 
to exercise reasonable care for his own safety,3# 
he must use that degree and amount of care which 


: the usual and actual traffic conditions. of the thor- 


oughfare require,** and when it is not shown that 
one crossing a roadway was exercising due care, 
as distinguished from darting or running in front 


| of, or into, an automobile, he cannot recover dam- 


ages.°> The duty of a pedestrian to avoid a colli- 
sion, however, is less exacting in the case of a 


| motor vehicle than in that of a locomotive or trol- 


ley car confined to a track, since the former can 
change its path at the pleasure of the operator.*¢ 
In particular, cases the evidence has. been held not 
to show contributory negligence as a matter of law,*7 
or sufficient to support a finding of freadom there- 
from.*® 

' Stopping in roadway to allow passage of vehicle.*? 
It is not as a matter of law negligence for a pedes- 


Duty to stop, 


look, and listen see 
infra § 924. r 


is al 


{[b] Looking behind when auto- 
mobile approaches from _  front.— 
Whether a pedestrian walking on an 
unpaved margin near the edge of the 
macadamized roadbed of a highway 
was negligent in failing to look be- 
hind her for automobiles when she 
saw one approaching from the front 
is a question as to which rational 
minds might differ, and hence for the 
jury. Mears v. McElfish, 139 Md. $1; 
Pa ATO es 

18. Devecchio v. Ricketts, 66 Cal. 
A. 334, 226 P 11; Blackwell v. Ren- 
wick, 31 Cal. A. 131, 131 P 94; O’Con- 
nor v. Zavaritis, 95 Conn. 111, 110 A 


878. 

9. Vansandt v. Brewer, 209 Ala. 
131, 95 S 463. 

[a] Illustration.—Where a pedes- 
trian, while walking along a highway 
in front of an automobile, after a 
vehicle coming from the opposite di- 
rection has passed, suddenly steps to 
his left in front of the automobile, 
although the latter had sounded its 
horn, and the pedestrian’s companion 
had called attention to its approach, 
he is guilty of contributory negli- 
gence which will preclude a recovery 
by him for injuries sustained. Van- 
sandt v. Brewer, 209 Ala. 131, 95 -S 
463. 

20. Fahey v. Madden, 58 Cal. A. 
537, 209 P 41; Randolph v. Hunt, 41 
Cal. Vane bg Aa5e 183 P 358; O’Connor vy. 
Zavaritis, 95 Conn. Hiatal 110 A 878; 
Marton v. Pickrell, 113 Wash. 117; 
191 P1101, 17 ALR 68. But compare 
Dodge v. Toth, 95 Conn. 75, 78, 110 
A 454 (an action for the death of a 
pedestrian walking in the roadway, 
wherein the witness B testified that 
decedent was walking on the left 
side of the road, and all other wit- 
nesses that he was on the right side, 
and the court, considering the phys- 
ical facts, said: ‘‘These facts natu- 
rally lead quite irresistibly to the 
conclusion that the intestate was 
walking on his right-hand side of the 
road when he was struck by the car 
coming from behind. If the testi- 
mony of Butler was out of the case 
as either not given or not credited, 
there could be no doubt of the jury’s 
right in the exercise of reason to find 
that Dodge was not guilty of im- 


‘such a statute. 


matter of common knowledge that 
a pedestrian on a highway, or on a| 
double track line of railway, is far 
better able to look out for his own 
safety and protection by so traveling | 
as to face all oncoming vehicles, than 
he would be if keeping to the same 
side of the roadway as. vehicular 
traffic, and being thus at all times 
obliged to keep watch to the rear.” 


Marton v, Pickrell, 112 Wash. 117, 
V19,) 191 2 P1101, 17) cA DR »68. 
21. Fahey v. Madden, 58 Cal. A. 


537,— 209 VP 4ae 

22. Marton vy. Pickrell, 112 Wash. 
107 02915 PALOw ITE ALR’ 68. 

23. Benson v. Anderson, 129 Wash. 
LOS M228 ~ 1063: 

[a] 
a pedestrian within the meaning ‘of 
Benson v, Anderson, 
129 Wash: 19, 223 P 1063. 

Violation of statute as negligence 
see supra § 911. 

24. EHames v. Clark, 104 Kan. 65, 
177 P 540. 

25. Eames v. Clark, supra. 

26. Eames vy. Clark, supra; Hodges 
v. Chambers, 171 Mo. A. 563, 154 SW 
429. 

[a] Rule applied.—A person walk- 
ing on a driveway thirty Or more 
feet wide is not necessarily guilty 
of contributory negligence in failing 
to get off such driveway on seeing an 
automobile turn into it. Hodges v. 
Chambers, 171 Mo. A. 563, 154 SW 429. 

27. Mauchle v. Panama-Pacifie In- 
ternational Exposition Co., 87 Cal. A, 
715, 174 P 400; Feehan v. Slater, 89 
Conn, 697, 96 A 159. 

28. Mauchle v. Panama-Pacifie In- 
ternational Exposition Co., 37 Cal. A. 
715, 174 P 400. 

29. Feehan v, Slater, 89 Conn. 697, 
96 A 159. 

Violation of statute or ordinance as 
negligence see supra § 911 

30. Contributory negligence of per- 
sons crossing streets and highways: 
In' general see Highways § 423; Mu- 

nicipal Corporations 44 C. J. XVIII. 
At intersections and crossings see 

infra § 922. 

Between intersections see infra § 923. 
Between towed vehicles see infra 

§ 929. 

Diagonally crossing see infra § 926. 


A person pushing a bicycle is | 


'In front of approaching vehicle see 


infra § 925. 
In rear of vehicle see infra § 927, 
Moving to or from vehicles in street 
See infra §§ 936-941. 


| Private driveways see infra § 932. 
| Traffic signals see infra § 928. 


| st ee is obstructed see infra 
31. Vesper v. Lavender, (Tex. Civ. 


A.) 149 SW 377. 

32. Crossing: 

Between intersections prohibited see 

infra § 923 text and note 88. 
Diagonally prohibited see infra § 926 

text and note 74. 

Regulation of crossing by traffic 
signals see infra § 928. 

33. See supra § 907. 

[a] “What is ordinary care as we 
have defined it on the part of the 
pedestrian depends on the character 
of the crossing and the number and 
kind of vehicles that use it, as well 
as other attending circumstances.” 
Weidner v..Otter, 171 ‘Ky. 1675, 172% 
188 SW. 335. 

34. Henry vy. Lingsweiler, (Cal. 
A.) 253 P 357; Evers v. Stratton, 71 
Cal. A, 448, 235 P 656. 

[a]: A person crossing a street 
after dark during heavy traffic is ac- 
countable for such care as would 
have been exercised by a reasonably 
prudent person similarly situated. 
Evers v. Stratton, 71 Cal. A. 448, 235 
P 656. 

35. Pierce v. Hosman, 201 Ky, 278, 
256 SW 397; McAvoy v. Kromer, 277 


| Pa. L96, 120 A 762. 


36. Lamont v. Adams Express Co, we 
264) Pa Le SLOG CALS to: 

37. Soukoian v. Cadillac Taxi Co., 
68 Cal. A. 604, 229 P 1015; Baldarachi 
v. Leach, 44 Cal. A. 603, 186 P 1060; 
Yohannan v. Benisch, (N. J.) 135 A 
876; Maynard v. Barrett, 261 Rat nS Tse 
104 A 612; Stoddard v. Smathers, 120 
Wash, 53, 206 P 933; Franey v. Seat- 
tle Taxicab Co., 80 Wash. 396, 141 P 


890. 

38. Fisk v. Poplin, 46 Cal. A, 587, 
189 P 722; Mequet v. Algiers Mfg: 
Co., 147 La. 364, 84 S 904; Johnston 
v. Elmore, (Wash.) 251 P 558. See 
Wortman v. Trott, 202 Ill. A. 528. 

39. Persons standing or sitting in 


the highway see infra § 930, 
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trian who has started to cross a street to stop near 
the curb,?° or in the middle of the street,*! and out 
of the apparent path of an approaching vehicle to 
allow it to pass ahead of him; but the fact that an 
injured person could have avoided the accident by 
stopping and allowing a motor vehicle to pass does 
not defeat his recovery, where under the circum- 
stances he exercised ordinary care in proceeding.*” 

Attempt to avoid injury. <A pedestrian crossing 
a street, who after advancing part way into the 
roadway sees an automobile approaching and steps 
back in an attempt to avoid it, is not neghgent 
as a matter of law;** but one who stops in the 
middle of a roadway in a place of safety, and then 
steps into a place of danger when an automobile 
is nearly upon him, is negligent.** 

Excuse for negligence. While a distracting cause 
might excuse a temporary want of due care on the 
part of a pedestrian crossing a street,*® it must be 
something more than mere carelessness or forget- 
fulness,*® and.one who by inadvertence, forgetful- 
ness, inattention, absent-mindedness or carelessness 
places himself in a position of danger in crossing a 
street is negligent.*? 

[§ 922] (b) At Intersections and Public Cross- 


49. 


49. Walsmith v. Hudson, 77 Colo. 
173, 188 SW 3385. 


26, 236 P 783; Frankel v. Hudson, 
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Weidner y. Otter, 171 Ky. 167, 


oe 
[§§ 921-999 | 


ings.*® While a pedestrian crossing a street at an 
intersection or public crossing is not required as a 
matter of law to give way to motor vehicles,*? and 
his use of the crossing is not subordinate to its 
use by the drivers of automobiles,°® he may not 
exercise that right recklessly,°! but is, like every 
other traveler on the highway,*? required to exercise 
reasonable care for his own safety,°? and is bound 
to anticipate the presence of vehicles in the road- 
way** and to use reasonable prudence to avoid 
placing himself in such a position that one operat- 
ing a motor vehicle with ordinary care may be 
unable to avoid injuring him.®° 

Right of way.°° A statute or ordinance giving 
to pedestrians the right of way over vehicles at 
street intersections and publie ecrossings®’ means 
only that when a pedestrian and a vehicle approach 
a crossing at the same time or in such manner that 
if both continue on their respective courses there is 
danger of collision, the pedestrian is entitled to 
the first use of such crossing,®® and such regulation 
in no way impairs the duty of a pedestrian to exer- 
cise ordinary care for his own safety,°? nor does it 
mean that a pedestrian may obstruct a crossing to 
the exclusion of others or to the interruption of 


148, 128 NE 111; Baker v. Close, 204 
N.Y. 9237-97 NEVyb0i4738> LaRANS 


71 Mo. 495, 196 SW 1121. 

41. Cal.—Haines. v. Fewkes, 190 
Cal. 477, 213 P 490; Lower v. Hughes, 
(A.) 251° RP 952; Arnaz v. Forbes, 51 
Cal, Acw665; 197 Po 3e4, 

Ky.—Melville vy. Rollwage, 171 Ky. 
607, 188 SW 638, LRA1917B 133. 

Mo.—McCaughen v. Missouri Pac. 
R. Co., (A.) 274 SW 97. 

Or.—Hanna v.,. Royce, 119 Or. 450, 
249 P1738. 

Pa.—Arnold v. McKelvey, Z5o0 La 
324, 98 A 559. ? 

[a] Automobile swerving toward 
pedestrian.—A pedestrian who_ has 
stopped in the roadway to permit an 
automobile to pass him, in such place 
that if it continued in the direction 
in which it was going no injury 
would have been suffered by him, is 
not negligent aS a matter of law 
when struck by the car as it swerved 
toward him when the chauffeur 
turned to speak to a passenger in the 
rear seat. Arnold v. McKelvey, 253 
Pa. 324, 98 A 559. 


42. Sorenson v. Bell, 51 Utah 262, 
0. Ba wz: 
43. Potter Vv Back Country 


Mrancpe Cone so Cal A sc4, elo dent 
2. 
Soeiaitiie to look before stepping 
back see infra § 924 text and note 8. 
44. Russell v. VWergason, 95 Conn. 
431, °111 “A 625. 
45. Racine Tire Co. v. Grady, 205 
Ala, 423,88 S 337. 


46. Racine Tire Co. v. Grady, 
supra. : 
fa] Absorption of mind upon 


financial affairs is not such a dis- 
tracting cause as to excuse a tempo- 
rary failure of attention or forget- 
fulness on the part of a pedestrian 
crossing a street. “If absorption of 
thought upon money matters were to 
be recognized as an excuse for for- 
getfulness, then certainly no adult 
male person with a family to support 
in these strenuous times could ever 
be charged with negligence as a mat- 
ter of law on that account. In the 
court room, at least, money would no 
longer be known as the ‘root of all 
evil, but as an everpresent excuse 
for forgetfulness.” Racine Tire Co. 


v. Grady, 205 Ala. 4238, 425, 88 S$ 
337. 
47. Racine Tire Co. v. Grady, 
supra 


pra. 
48. Questions for jury see infra 
§ 1123. 


‘McMahon vy. Flynn, 


“The pedestrian in the use of the 
Street at a regular crossing has the 
same right to its use as vehicles, and 
is under no legal duty to give way to 
automobiles. The automobile can go 
around him as well as he can go 
around it. It can get out of the way 
of the pedestrian about as easily and 
quickly as he can get out of its way, 
although it is usually the case, and 
rightfully so, that the pedestrian en- 
deavors to keep out of the way of 
vehicles at street crossings, but if 
he does not, this does not excuse the 
driver of the vehicle who runs him 
down, unless it be that the driver 
was free from negligence and the 
pedestrian by his own want of care 
was to blame for the _ collision.” 
Weidner v. Otter, supra. 

50. Hibernian Banking Assoc. v. 
True, 228 Tl. >A, 194;. Petersen |v: 
Lundin, 236 Mich. 590, 211 NW 86; 
154 Minn. 326, 
330, 191 NW (902. 

“Pedestrians have not yet become 
outlaws at street crossings. ... 
Their use of crossings is not subor- 
dinate to the auto driver’s use.’ Mc- 
Mahon vy. Flynn, supra. 

51. Straten v. Spencer, 52 Cal. A. 
98, 197 P 540. 


52. See supra § 907. 
53. Cal.—Davis v. John Breuner 
Co:, 167 Cal. 683; 140 P 586. 


Del.—State v. Disalvo, (Oyer & T.) 
121 A 661. 

Ind.—Craft v. Stone, 74 Ind. A. 71, 
124 NE 473; Rump v. Woods, 50 Ind. 
A. 347, 98 NE 369. 

Iowa.—Mcllhinney vy. Knittle, 199 
Iowa 278, 201 NW 586; Rolfs v. Mul- 
lins, 179 Iowa 1223, 162 NW 783. 

Kan.—Johnson v. Kansas _ City 
oe Tel... Co.,.%87 Kans 441, $124 
528. 

Ky.—Myers v. Cassity, 209 Ky. 315, 
272 SW 718; Taylor v. Harding, 182 
Ky. 236, 206 SW 285; Weidner v. 
Otter, 17 Ky, 167) PS8eSw 335. 

Me.—Shaw v. Bolton, 122 Me. 232, 
119 A’ 801. 

Mass.—Walsh vy. Feinstein, 251 
Mass. 109, 146 NE 355. 

Mich.—Quigley v. Yellow Taxicab 
Co., 225° Mich. 275; 196 -NW. 198; 
Tolmie v. Woodward Taxicab Co., 178 
Mich. 426, 144 NW 855. 

Mo.—State v. Allen, 250 SW 580. 

Mont.—McGregor v. Weinstein, 70 
Mont. 340, 225 P 615. 

N. Y.—-Wirth v. Burns, 229 N. Y. 


4875 Goldberg y. Collins, 164 NYS 
17 


Oh.—Schmidt v. Schalm, 2 Oh. A, 
268,320 .One Girit@ta Ness -o Ona 

Or.—Tyler. v. Moore, 111 Or. 499, 
226 RP 443. 

Pa.—Deary vy. Harris, 282 Pa. 171, 
127 A 452; Twinn v. Noble, 270 Pa. 
500, 113 A 686; Alexander v. Ameri- 
Scheer sed ©0:,. 1258 Pas 28185, 1. Ona 

Wis.—Stewart v. Olson, :188 Wis. 
487, 206 NW 909, 44 ALR 1292; Shan- 
ley v. Monarch Coffee Co., 182 Wis. 
231, 196 NW 227. 

B. C.—Vance v. Drew, 36 B. C. 241, 
[1925] 3 WestWkly 740. 

54. Straten v. Spencer, 52 Cal. A. 
98, 197 P 540; Panitz v. Webb, 149 
Md. 75, 130 A 913. 

55. Panitz v. Webb, supra. 

56. Right of way as between pe- 
as So and motor vehicle see supra 

57. See statutory provisions and 
municipal ordinances. 

58. Rolfs v. Mullins, 179 Iowa 
1223, 162 NW 783; Switzer v. Baker, 
178 Iowa 1063, 160 NW 372; Merri- 
field v. C. Hoffberger Co., 147 Md. 134, 
127 A 500; Venghis y. Nathanson, 101 
Ni IG shhO, 2st VAST. ; 

59. Rolfs v. Mullins, 179 Iowa 
1223, 162 NW 783; Switzer v. Baker, 
178 Iowa 10638, 160 NW 372; Brown 
v. Patterson, 141 Md. 298, 118 A 653; 
Bora v. Yellow Cab Co., (N. J.) 1385 A 
889; Venghis v. Nathanson, 101 N. J. 
L. 110, 127 A 175; Erwin v. Trauds 
nae J. L. 289, 100 A 184, LRA1917D 

[a]. Right of way material on 
question of due care.—A pedestrian 
who reaches a street crossing at a 
time and under circumstances giving | 
him the right of way, and who then, 
upon observing defendant’s automo- 
bile rapidly approaching, steps back 
toward the curb, cannct be said to 


bbe guilty of contributory negligence 


as a matter of law when hit by such 
automobile under circumstances in- 
dicating a disregard of his right of 
way, the question whether he exer- 
cised the reasonable care required of 
him under all the circumstances, in- 
cluding defendant’s disregard of his 
right of way, being for the jury. 
Venghis :y.- Nathanson, 101 N. J. L. 
110;,127 A 175. 

Duty to exercise reasonable care 
see supra § 907. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 929-923] 


street traffic.°° In order to entitle one to the protec- 
tion of a. regulation giving pedestrians the right of 
way at public crossings, it is not necessary that he 
be exactly on the crossing,®! and the right of way 
is not limited to the exact line at which one street 
crosses another,®? but includes any point close to 
such line where a person acting reasonably and pru- 
dently may properly ‘step for the purpose of cross- 


ing the street;®* but when it is not shown that a 


pedestrian was using a regular crossing at the time 
of his injury, a statutory provision granting the 
right of way at street crossings does not apply.*4 
In the absence of such statute or ordinance, a 
pedestrian has no right of way over vehicles at 
crossings,®® although he is entitled to cross first if 
he reaches a crossing in advance of an approaching 
automobile,®® and where one has without negligence 
committed himself to a public crossing, he has a 
right to proceed superior to that of a vehicle there- 
after approaching.®* 

Anticipating negligence of automobile driver. 
The right to rely upon the exercise of due care by 
the operators of motor vehicles®® applies especially 
to pedestrians upon a street crossing toward which 
an automobile is moving.®® Thus a pedestrian step- 
ping into the street is not to be charged as a matter 
of law with the responsibility of anticipating that 
a vehicle would be run against the curb near to, 
and almost among, standing pedestrians ;7° and when 
one is already crossing a street”: or is far enough 
out from the curb so that an approaching car has 


room to pass behind him,*? he is not negligent in 


‘ 


Baker, 178 Iowa | 64. 


60. Switzer Vs 
81. 


1063, 160 NW 372. 

61. Yanase v. Seattle Taxicab, etc., 
Co., 91 Wash. 415, 157 P 1076. 

62. Goninon v. Lee, 119 Wash. 471, 
206 P 2. 


540, 212.P 978. 
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Ala.—Salter 
Ala. 163, 90 S 283. 
Colo.—Oliver v. Weaver, 


[42° C.:). 149 


failing to anticipate a collision. 

Crossing ahead of waiting vehicle.?* A pedestrian 
who crosses a street at a public crossing in front 
of a car stopped to permit him to proceed is not 
as a matter of law guilty of negligence in failing 
to see or to avoid a motor vehicle which approaches 
from the rear of the standing automobile and passes 
around it.’4 

Crossing behind standing vehicle. A pedestrian 
is not negligent as a matter of law in attempting 
to cross a street or highway at a regular crossing 
place behind a standing motor vehicle, where there 
is nothing to warn him of any danger in so doing;*® 
but in view of his duty to exercise reasonable care 
for his own safety and protection,’* he may be 
negligent under the cireumstances,’’ as where he 
sees a traffic officer signal the driver of the auto- 
mobile to move backward as he is about to cross. 

[§ 923] (c) Between Intersections.’® In the ab- 
sence of a restrictive or prohibitory statute or 
ordinance, a pedestrian has the right to cross a 
street or highway at any point therein,®° and it is, 
therefore, not negligence as a matter of law to cross 
between intersections or at a place where there is 
no regular crossing.8! The pedestrian must, how- 
ever, take into account the rights of vehicles and 
their presence in the street;°? and the standard of 
reasonable care in proportion to the danger in- 
volved, required of every traveler,’* usually demands 
a greater amount of care on the part of one cross- 
ing between intersections than of one crossing at 


a place regularly provided or used therefor.8* Thus 
5 TSGUPNGodne 
v. Carlisle, 206 Conn.—Hizam vy. Blackman, 103 
Conn. 547, 1381 A’*415: 
72 Colo. Iowa.—Livingstone v. Dole, 184 
Iowa 1340, 167 NW 639; Wine v. 
Blackman, 103] Jones, 183 Iowa 1166, 162 NW 196, 


63. Goninon vy. Lee, supra. 

64. Dashiell v. Jacoby,’ 142 Md. 
3301202 Al Tor. 

65. Grimes v. Snell, 174 Wis. 557, 
183 NW 895. 

66. Yarbrough v. Carlson, 102 Or. 
422, 202 P 739. 

67. Quaker City Cab Co. v. Fixter, 
4 FB, (2d) 327; Twinn v. Noble, 270 
Pa. 500, 113 A 686. 

68. See supra § 909 text and notes 


” Cheek v. Fox, 7 Tenn. Civ. A. 
And see cases infra note 70 


Pach v. Chippewa Springs 
Corp., 161 Minn, 125, 201 NW 293. 
Panitz vy. Webb, 149 Md. 75, 
130 A: 913. 

72. Woodward v. McGraw, 71 Colo. 
287, 206 P 386. 

73. Crossing in front of approach- 
ing vehicle see infra § 925. 

74. American Dye Works v. Baker, 
210 Ky. 508, 276 SW 133; Eckert v. 
Merchants’ Shipbuilding Corp., 280 
Pa. 340, 124 A 477. 

75. Oliver v. Weaver, 72 Colo. 540, 
212 P 978; Askin vy. Moulton, 149 Md. 
140, 181 A 82; Kilcoyne v. Metz, (Mo. 
A.) 258 SW..4;.Enstrom y. Neu- 
moegen, 126 NYS 660, 661. 

“He was not called upon to assume 
that the machine, which was standing 
still when he started to cross the 
avenue in the rear of it, would be 
moved backwards without a warning 
of some kind.” Enstrom v. Neu- 
moegen, supra. 

76. See supra § 907. 

77. Grimes v. Thompson, 217 Ky. 
389, 289 SW 290. 

78. Grimes v. Thompson, supra, 

79. Contributory negligence of 
persons crossing between intersec- 
tions in general see Municipal Cor- 
porations 44 C, J. XVIII. 


; enone for jury see infra 
1123. 
80. See supra § 785 text and note 


Conn. 547, 1381 A ‘415. 
Ill.—Vos v. Franke, 202 Ill. A. 133. 
Ind.—Craft v. Stone, 74 Ind. A. 71, 
124 NE 473. 
Iowa.—Wine v. Jones, 183 Iowa 
1166, 162 NW 196, 168 NW 3818. 
Ky.—Otte v. Guilford, 209 Ky. 33, 
272 SW 41. 


Minn.—Johnson v. Schuler, 152 
Minn, 137, 188 NW 271. 
Mo.—Michelson y. Davis, (A.) 227 


‘| SW 641; Ottofy v. Mississippi Valley 


Trust Co., 197 Mo. A., 473)- 196 SW 
428; Ginter v. O’Donoghue, (A.) 179 
SW 732. 


N. J.—Fox v. Great Atlantic, etc., 
Meal Coro 4) Nice ae MUO OS DATOS Os 
Lyons v, Volz, (Sup.) 114 A 318. 

N. .—Kimball v. Brill, 205 App. 
Div. 776, 200 NYS 231. 

Oh.—Decker v. Mitchell, 10 Oh. A. 
ASS 0 Oe Oe Game oo o> 

Pa.—Watson vy. Lit, 288 Pa. 175, 
135 A 631; Robb v. Quaker City Cab 
Co., 283 Pa. 454, 129 A 331; Weaver 
v. Pickering, 279 Pa, 214, 123 A 777; 
Rankin vy. Ward Baking Co., 272 Pa. 
108, 116 A 58; Anderson v. Wood, 264 
Pa, 98, 107 A 658; Ley v. Henry, 50 
Pa. Super.’ 591. 

Wash.—Wickman v. Lundy, 120 
Wash, 69, 206 P 842; Bryan v. Blodg- 
ett, 117 Wash. 556, 201 P 758; Collins 
v. Nelson, 112 Wash. 71, 191 P 819. 

g2. Bruce v. Callahan, 185 Ky. 1, 
2E3TSWi bos. Watson vy. lit 288" Pa. 
175, 135 A 681; Weaver v. Pickering, 
279 Pa. 214, 128 A 777; Anderson v. 
Wood, 264 Pa. 98, 107 A 658; Lamont 
vy. Adams Express Co., 264 Pa. 17, 107 
A 3738. 

83. See supra § 907. 

84. Ala.—Salter v. Carlisle, 206 
Ala. 163, 90 S 283; Ivy v. Marx, 205 
Ala. 60, 61, 87 S 818, 14 ALR 1173 
[eit ‘Cye]. 

Cal.—Sheldon v. James, 175 Cal. 
474, 166 P 8, 2 ALR 1493; Raymond 
v. Hill, 168 Cal. 473, 148 P 748; Moss 
v. H. R. Boynton Co., 44 Cal, A, 474, 


168 NW 318. 

Ky.—Ross vy. Louisville Taxicab, 
etc., Co., 202 Ky. 828, 261 SW 590; 
Carr v, Warford, 198 Ky. 690, 249 Sw 
1024; Bruce y. Callahan, 185 Ky. 1, 
213 SW 557. 

Minn. — Stoneman v. Washburn- 
Crosby Co., 153 Minn. 331, 190 NW 
605. 

Mont.—Williams v. Hample, 62 
Mont. 594, 205 P 829. 

N. J.—Heckman v. Cohen, 90 N. J. 
Te 322,100 A 6953 Lyons v. Volz, 
(Sup.) 114 A 318. 

Pa.—Leitmeyer v. Feldman, 283 
Pa. 512, 129 A 573; Robb v. Quaker 
City Cab -Co., 283 Pa454,-129 Av 3373 
Weaver v. Pickering, 279 Pa. 214, 123 
A 777; McAvoy v. Kromer, 277 Pa. 
196, 120 A 762; Twinn v. Noble, 270 
Pa. 500, 113 A ' 686; Anderson v. 
Wood, 264 Pa. 98, 107 A 658; Lamont 
v. Adams Express Co., 264 Pa. 17, 107 
A 873; Virgilio v. Walker, 254 Pa. 
241, 98 A 815; Arnold v. McKelvey, 
253 Pa. 324, 98 A 559. 

Tenn.—Leach y. Asman, 130 Tenn. 
510, 172 SW 303. 

Va.—Green v. Ruffin, 141 Va. 628, 
125 SE 742, 127 SE 486. 

Wash.—Crowl v. West Coast Steel 
Co., 109 Wash. 426, 186 P 866; Todd 
Ni Lewis, 92. Wash. 213, 158° P1006; 
Daugherty Vv. Metropolitan Motor 
Gar *Co.,) 85. Washsel0n< 147 Pt 655" 
Johnson v. Johnson, 85 Wash. 18, 147 
P 649; Harder v. Matthews, 67 Wash. 
487, 121 P9983. 

Que.—Armstrong v. Rubenstein, 27 
RevLegNS 324. 

“Tt is palpably true that in the ex- 
ercise of the due care for one’s own 
protection which the law exacts of 
everybody, a greater degree of care 
is necessary upon the part of the 
pedestrian who undertakes to cross 
a congested highway other than at 
the established cross-walk, and espe- 
cially so, if in the act he does not 
essay a direct crossing but pursues 
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the obligation on the part of one using the street 
to make reasonable use of his senses to discover and 
avoid danger from approaching motor vehicles*? 
cannot be said, as a matter of law, to be fully per- 
formed by merely looking in both directions as the 
pedestrian leaves the curb or enters the roadway,*® 
but he must continue to be watchful during all the 


time he is crossing.®* 


Governmental regulation. When a statute or ordi- 
nance prohibits pedestrians from going into or cross- 
ing the street between intersections or at a point 
where there is no regular crossing,®® whether or 
not a violation thereof constitutes negligence per se 
is to be determined by the rule in force in the par- 
Under an ordinance giving 
to vehicles the right of way over pedestrians be- 
tween regular crossings or street intersections, a 
motor vehicle does not have an absolute right of 


ticular jurisdiction.®® 


a long diagonal route.’’ Sheldon v. 
James, 175 Cal. 474, 479, 166 P 8, 
2 ALR 1493. 


{a] Amount of care distinguished 
from degree.—(1) An _ instruction 
that a pedestrian crossing the street 
at a place other than at a crosswalk 
must exercise greater care than one 
crossing at a crosswalk is too gen- 
eral and comprehensive, a person in 
such case being required only to use 
reasonable care commensurate with 


the danger of his environment. 
Dugan vy. Public Sery. Transp. Co., 
(N.S. Sup.) 136A 195: -: (2) “Root 


passengers have the right to use and 
traverse the highway at all its 
points, being chargeable only for the 
exercise of a due amount of care, 
which due amount of care, in its 
quantum, is governed by the circum- 
stances attending the use which the 
pedestrian actually makes.” Ray- 
mond vy. Hill, 168 Cal. 473, 482, 143 
P43. : 

85. 
54. 

86. Sheldon v. James, 175 Cal, 474, 
166 P 8, 2 ALR 1493; Livingstone v. 
Dole, 184 Iowa 1340, 167 NW 639. 
Compare Foster v. Curtis, 63 Pa. 
Super. 473 (apparently supporting 
the rule). 

87. Sheldon v. James, 175 Cal. 474, 
479, 166 P 8, 2 ALR 1493. 

“The observation of ordinary care 
by such a pedestrian is not fully per- 
formed by merely looking to the left 
or right as he steps upon the street, 
The observance of that care is im- 
perative upon him during all of the 
time that he is crossing.” Sheldon 
v. James, supra. 

Duty to stop, look and listen gen- 
erally see infra § 924. 

88. See provisions of statutes and 
municipal ordinances, 

“Municipal authorities have, and 
properly have, recognized the neces- 
sity of regulatory provisions con- 
trolling automobile traffic for the 
safety of pedestrians upon the one 
hand, and at the same time, to the 
end that the traffic may not be un- 
duly interfered with, have adopted 
regulatory provisions controlling the 
movements of pedestrians. The most 
familiar of these provisions is the 
one checking automobiles or , bring- 
ing them to a full stop as they draw 
up to intersecting streets in the con- 
gested portions of the city, and here 
police officers are frequently sta- 
tioned to regulate the traffic. It then 
becomes a necessity for the orderly 
and expeditious movement of this 
traffic in such congested districts 
that automobiles should be allowed 
to move at reasonable speed between 
intersecting streets. In many mu- 
nicipalities this is declared in terms 
without an express iimitation upon 
that speed. In others, to the end 
that such movements may not be un- 


See supra § 908 text and note 


‘of way between 


MOTOR VEHICLES 


or to look and 


duly impeded and interfered with, 
the right of crossing streets by pe- 
destrians is limited to the established 
cross-walks.” Sheldon v. James, 175 
Cal. 474, 478, 166 P 8, 2 ALR 1493. 

89. See supra § 911. 

[a] In New Jersey, under P. L. 
(1915) p 297 § 12 (since repealed by 
P. L. [1916] p 49), providing that 
any person crossing a street at any 
place other than the crosswalk does 
so at his own risk, but not relieving 
drivers of vehicles from exercising 
due care, an action for injuries sus- 
tained by a pedestrian crossing be- 
tween intersections is barred as 
against owners of vehicles not them- 
selves driving, but as against drivers, 
whether owners or servants of the 
owner, the pedestrian is not barred 
of his action. Schreiner v. Grinnell, 
SON dae nS f,69 ¢ eAte Won. 

90. See supra § 785 text and note 
69 


91. Rhimer v. Davis, 126 Wash. 
470, 218 P 198; Wickman v. Lundy, 
120 Wash. 69, 206 P 842; Collins v. 
Nelson, 112 Wash. 71, 191 P 819. 

92. Bassett v. Wood, 146 Va. 654, 
132) SE 700; (Rhimer’ v., Davis, 126 
Wash. 470.2138. Ps 193i veoffimanv. 
Hansen, 118 Wash. 73, 203 P 53; Col- 
lins v. Nelson, 112 Wash. 71, 191 P 
819. 


93. See supra § 907. 

94. Rhimer v. Davis, 126 Wash. 
47.0; 24:8, By 193. 

95. Green v. Ruffin, 141 Va. 628, 


125 SE 742, 127 SE 486; Rhimer v. 
Davis, 126 Wash. 470, 218 P 193; 
Wickman y. Lundy, 120 Wash. 69, 206 
P 842; Hoffman v. Hansen, 118 Wash. 
73, 203 P 53; Elmberg v. Pielow, 113 
Wash. 589, 194 P 549; Collins v. Nel- 
son, 112 Wash. 71, 191 P, 819. 

“The rule by which to determine 
whether one crossing a _ street be- 
tween crossings has exercised the 
greater care required in such case is 
the rule of ordinary care, that is to 
say, has he used the care which an 
ordinarily prudent person would use 
in the same place and under the same 
conditions.’ Green y. Ruffin, 141 Va, 
628, 637, 125 SE 742, 127 SE 486, 

Care required of pedestrian at 
crossing or intersection see supra 
§ 922. 

Same rule in absence of statute or 
ordinance see supra text and note 84. 

96. Quillin v. Colquhoun, 42 Ida. 
522, 247 P 740; Green v. Ruffin, 141 
Va. 628, 125 SE 742, 127 SE 486. 

{a] Consistent with speed statute. 
—A municipal ordinance providing 
that pedestrians should have the 
right of way at street intersections 
and crossings, and vehicles the right 
intersections and 
crossings, reasonably construed, is 
not inconsistent with a state statute 
requiring the operation of motor ve- 
hicles carefully and prudently, and 
so as not to injure life, limb, or 


[§§ 928-92 


way, regardless of the rights of a pedestrian,°° nor 
is a pedestrian thereby prohibited from crossing be- 
tween such crossings or intersections,®! and it is 
not as a matter of law negligence so to do;°? but 
the amount of care demanded of the pedestrian, 
under the general rule requiring the exercise of rea- 
sonable care in view of all the circumstances,** 
is commensurate with his position,®* and is usually 
greater than at crossings or intersections where 
pedestrians have the right of way.°* Such an ordi- 
nance is to be construed reasonably,°® and the pedes- 
trian’s right only yields to that of the vehicle when 
the necessity arises.°7 oe 

[§ 924] (d) Duty To Stop, Look, and Listen. 
There is no imperative rule requiring a pedestrian 
about to ezoss a public street or highway to stop, 


listen for approaching motor ve- 


hicles,98 or to look for vehicles in intersecting 


property, and not in excess of a 
specified speed, and such ordinance 
simply enlarges and extends the stat- 
ute and is not in conflict therewith. 
Quillin v. Colquhoun, 42 Ida. 522, 247 


P 740 

97. Green v. Ruffin, 141 Va. 628, 
125 SE 742, 127 SE 486. 

98. U. S.—Standard Oil Co. vy. 
Johnson, 299 Fed. 93; Tiffany v. 


Drummond, 168 Fed. 47, 93 CCA 469. 

Ala.—Ivy v. Marx, 205 Ala. 60, 61, 
87 S813) 14 ALR 1173" beit evo 
Bachelder v. Morgan, 179 Ala. 339, 
60 S 815; AnnCas1915C 888; Adler v. 
Martin, 179 Ala. 97, 59 S 597; Barbour 
v. Shebor, 177 Ala. 304, 58 S 276. 

Ariz.mWiser v. Copeland, 23 Ariz. 
325, 203 P 565. 

Cal.—Reaugh v. Cudahy Packing 
Co,,.189 Cal, 335, 208 P 125: Manny 
Scott, 180 Cal. 550, 182 P 281; Bosse 
v. Marye, (A.) 250 P 693; Koehl v. — 
Carpenter, 47 Cal. A. 642, 191 P 43, 

Ill.—Stansfield v. Wood, 231 Ill, A. 
586; Goldblatt v. Brocklebank, 166 
Ill, A. 315. See Bohm v. Dalton, 206 
Tl. A. 3%4, 

Ind.—Craft v. Stone, 74 Ind. A. 71, 
124 NE 4738. , 

Kan.—Cusick v. Miller, 102 Kan. 
663, 171 P 599, LRA1918D 1086; Wil- 
liams v. Benson, 87 Kan, 421, 124 P 
Hodis 

Me.—Shaw vy. Bolton, 122 Me. 232, 
EO MPACSS Oke 

Md.—Hempel v. Hall, 135 Md. 174, 
110 A 210, 9 ALR 1245. 

Mass.—Gauthier v. Quick, 250 
Mass. 258, 145 NE 436; Lynch v. Fisk 
Rubber Co., 209 Mass. 16, 95 NE 400; 
Rogers v. Phillips, 206 Mass. 308, 
92 NE 327, 28 LRANS 944. 

Mich.—Arnell v. Gordon, 234 Mich, 
140, 207 NW 825; Benjamin v. Mc- 
Graw, 208 Mich. 75, 175 NW 394; 
Winckowski v. Dodge, 183 Mich. 303, 
149 NW 1061. . 

Mo.—Sullivan vy. Chauvenet, -(A.) 
186 SW 1090. 

N. Y.—Baker v. Close, 204 N. Y. 
92, 97 NE 501, 38 LRANS 487; Jessen 
v. J. L. Kesner Co., 159 App. Div. 898, 
144 NYS 407 [aff 215 N. Y. 639 mem, 
109 NE 1080 mem]. 

Pa.—Dugan v. Lyon, 41 Pa. Super. 
52. But see Weaver v. Pickering, 279 
Pa. 214, 123 A 777 (holding that the 
rule requiring a traveler to look im- 
mediately before entering upon a 
street railway track is clearly ap- 
plicable to one entering upon a cart- 
way between street intersections). 

Vt.—Aiken v. Metcalf, 90 Vt. 196, 
97 A 669. 

Va.—Green v. Ruffin, 141 Va. 628, 
125 SEH 742, 127 SH 486; Core v. Wil- 
helm, 124 Va. 150, 98 SE 27. 

Wash.—Mickelson v. Fischer, 81 
Wash. 423, 142 P 1160. 

Wis.—Bentson v. Brown, 186 Wis. 
629, 203 NW 380, 38 ALR 1417. 

“Tt is not the law of this state that 
mere presence of a city street cross- 


For later cases, developments and changes in the law sce cumulative Annotations, same title, page and note number, 
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streets,9® under penalty of being deemed negligent — 
as a matter of law upon omission thereof, and 
whether or not a failure so to do is negligence is 
ordinarily a question of fact under the cireum- 
stances;! but under the rule requiring every user of 
the highway to exercise reasonable care for his own 
safety? and in so doing to make reasonable use of his 
faculties and intelligence to discover impending dan- 
ger,® one who fails to look or listen for approaching 
vehicles before entering upon the traveled part of a 
street for the purpose of crossing it is usually negli- 
gent in fact. Thus a pedestrian who, without look- 


MOTOR VEHICLES 


of traffie.t° 


ing, steps suddenly into a roadway,° or crosses with 


ing cries danger to a pedestrian, how- 
incorrigible 
automobile drivers may in fact make 
the public thoroughfares.’”’ Cusick v. 
Miller, 102 Kan. 663, 666, 171 P 599, 
LRA1918D 1086. 

“There is and can be no hard and 
fast rule that a foot passenger about 
to cross a street must as a legal duty 
look and listen. Thousands of streets 
and roads, some crowded by motors, 
others infrequently used by them, 
are being crossed by pedestrians 
every minute in the day. Hach in- 
stance presents its own problem.” 
Shaw v. Bolton, 122 Me. 232, 234, 
119 A 801. 3 3 

“To require a pedestrian to refrain 
from crossing a busy street inter- 
section in the business section of a 
large city during a rush hour until 
the street is free from obstructions 
would be.to require more than ordi- 
nary care, and to impose upon such 
pedestrian the degree of care ap- 
plicable in all its strictness only to 
travelers at a railroad crossing in 
looking out for approaching trains. 
That such a degree of care was im- 
posed upon pedestrians was negated 
in Mann vy. Scott, 180 Cal. 550, 182 P 
281, wherein the rules of law with 
regard to the respective rights and 
obligations of persons using the pub- 
lic streets were considered by this 
court, and it was there held that 
there was no positive duty on the 
part of pedestrians about to cross a 
street to stop, look and listen, and 
that the question of negligence, un- 
der the usual rule of ordinary care 
that devolved on pedestrians, must 
be examined and applied in the light 
of all the attending circumstances.” 
Reaugh v. Cudahy Packing Co., 189 
Cal, 335, 208 P 125, 127. 

Duty of pedestrian to stop, look, 
and listen for other vehicles see Mu- 
nicipal Corporations 44 C. J. XVIII. 

99. Courviosier v. Burger, 61 Cal. 
A470, 62157 P93. 

[a] Thus a_ pedestrian is not 
necessarily guilty of contributory 
negligence in failing to look up and 
down an intersecting street, where 
he starts to cross the street at the 
place allotted to, and customarily 
used by, pedestrians, and before 
leaving the sidewalk carefully looked 
up and down the street, but is struck 
by an automobile which turns into 
the street from the intersecting 
street. Courviosier v. Burger, 61 Cal. 
A, 5470, 216. P98. 


1. Questions for jury see infra 
§ 1123. 

2. See supra § 907. 

3. See supra § 908. 

4 Ala.—Racine Tire Co, v. Grady, 


205 Ala. 423, 88 S 3387. 
Cal.—Wiezorek v. Ferris, 176 Cal. 
353, 167 P 234; Sheldon v: James, 175 
Cal. 474, 166 P 8, 2 ALR 1493; Davis 
v. John Breuner Co., 167 Cal. 683, 140 
P 586; Lord v. Stacy, 68 Cal. A. 517, 
229 P 874; Thompson v. White, 56 
Cal. A. 173, 204 P 561; Owens v. W. J. 


Burt Motor Car Co., 44 Cal. A. 645,. 


186 P 821; Moss v. H. R. Boynton Co., 
44 Cal. A. 474, 186 P 631; Mayer v. 
Anderson, 36 Cal. A. 740, 173 P 174. 

~ Conn.—McLaughlin v. Schreiber, 
136 A 467; Hizam v. Blackman, 103 


Conn. 547, 131 A 415; Palmer v. 
Spencer,” 96-'Conn. 631, 115A (82: 
Russell v. Vergason, 95 Conn. 4381, 
111 A 625. 


Del.—Grier v. Samuel, 27 Del. 106, 
86 A 209; State v. Disalvo, (Oyer & 
T.) 121 A. 661. 


Iowa.—Livingstone v. Dole, 184 
Iowa 1340, 167 NW 639. 

Ky.—Cline v. Cook, 216 Ky. 366, 
287 \SW 927; Weidner v.' Otter, 171 
Vey LO LOOM LD OS Or 

La.—Shelley v. Waguespack, 156 


La. 256, 100 S 417; Abels v. Brown, 
156 La. 72, 100 S 54; Roder v. Le- 
gendre, 147 La. 295, 84 S 787. 
Pe amd y v. Farnum, 154 NE 

Mich.—Molda v. Clark, 236 Mich. 
277, 210 NW 203; Arnell v. Gordon, 
234 Mich. 140, 207 NW 825; Steele 
v. Hamilton, 218 Mich. 522, 188 NW 
345; Tolmie v. Woodward Taxicab 
Co., 178 Mich. 426, 144 NW 855. 

Minn.—Lundberg v. Zimmer, 
Minn. 179, 198 NW 407. 

Nebr.—Cornforth vy. Graham Ice 
Selig Co., 109 Nebr. 426, 191 NW 

ig ‘ 

N. Y.—Wood v. Woodlawn Impr. 
Assoc, Transp. Corp., 215 App. Div. 
628, 214 NYS 398; Cooperstein v. 
Eden Brick, ete., Co.,°207 App. Div. 
303, 202 NYS 63 [mod on other 
grounds 238 N. Y. 200, 144 NE 501]; 
Larner v. New York Transp. Co., 149 
App. Div. 193, 1383 NYS 743; Wilkins 
v. New York Transp. Co., 52 Misc. 
167, 101 NYS 650; West v. New York 
Transp. Co., 47 Misc. 603, 94 NYS 
426; Gobes v. Cutting Larsen Co., 
Inc, A%38 AN YS''33'8. 

Oh.—Schmidt v. Schalm, 2 Oh. A. 
268, 20 Oh, Ciro CE sNGiS./599);. (Shott 
Vv. Korn, 16 Oh. Aj 745351 7.Ohi Cir iCt. 
Ne S. 393,134) Ohi SCir,, Cty 260. ; 

a.—Watson v. Lit, 288 Pa. 175, 
135 A 631; Weaver v. Pickering, 279 
Pa. 214, 123 A 777; Lorah v. Rine- 
hart, 243 Pa. 2381, 89 A 967. 

Vt.—Parker 'v.. Smith, '135 A 495. 

Wash.—Olsen v. Peerless Laundry, 
111 Wash. 660, 191 P 756; Todd v. 
Lewis, 92 Wash: 218, 158 P 1006; 
Jones v. Wiese, 88 Wash. 356, 153 P 
330; Mickelson v. Fischer, 81 Wash. 
423, 426, 142 P 1160. 

Wis.—Bentson v. Brown, 186 Wis. 
629, 203) NW #380, 38 | -ALR 1417; 
Brickell v. Trecker, 176 Wis. 557, 186 
NW 593. 

And see cases infra notes 5-9. 

“In certain states of case the ex- 
ercise of ordinary care might, in the 
estimation of the jury, require the 
pedestrian to stop and look and listen 
or to stop, or look, or listen; while 
at other crossings a foot-traveler 
might be in the exercise of ordinary 
care although he did not take any 
pains to discover the approach of 
vehicles. In short, he must at all 
times exercise a degree of care cor- 
responding with the condition of 
traffic in the street at the time of the 
use under investigation.’ Weidner 
v. Otter, 171 Ky. 167, 172, 188 SW 
835. 

“There iS no positive duty to stop, 
Jook and listen when about to cross 
a city street, although the circum- 
stances attending may be such as to 
charge a pedestrian with contribu- 
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his head down,® or with an umbrella so held as to cut 
off his vision,’ or who, having advanced into the 
traveled portion of a street, steps back into the 
path of a motor vehicle® or suddenly turns about 
to retrace his steps? without observing whether the 
way is clear, has been held guilty of negligence. 
Upon reaching the center of a street or a point 
reasonably outside the zone of danger from vehicles 
coming from one direction, it ordinarily becomes the 
duty of a pedestrian, in the exercise of due care, to 
look for automobiles coming in the opposite stream 


tory negligence if he does not. Or, 
to state it in another way, the pe- 
destrian is bound to use due care for 
his own safety, the measure of that 
care being dependent upon the at- 
tendant circumstances.” Mickelson 
v. Fischer, supra. 

[a]. Duty to look both ways.—(1) 
A pedestrian about to cross a busy 
street must ordinarily look both ways 
before starting across. Sheldon v. 
James, 175 Cal. 474, 479, 166 P 8, 2 
ALR 14938; Davis v. John Breuner Co., 
167 Cal. 683, 140 P 586; Thompson v. 
White, 56 Cal. A. 173,-204 P 561; 
Lundberg v. Zimmer, 159 Minn. 179, 
198 NW 407. (2) ‘In the exercise of 
ordinary care it is the duty of such 
a pedestrian to look to the right and 
to the left whenever he has volun- 
tarily put himself in a position which 
may be one of peril coming from 
either direction.” Sheldon v. James, 
supra [quot Moss v. H. R. Boynton 
Co., 44° Cal. A. 474, 476,-186 P 631]. 
(3) “The present condition of traffic 
is such that a pedestrian who fails to 
lock in both directions before at- 
tempting to cross a two-way city 
street between intersections must be 
held guilty of contributory negli- 
gence.” Weaver v. Pickering, 279 Pa. 
214,217, 123 A 777. 

5. Ky.—Finnegan v. Floyd Ga- 
fag etc., Co., 214 Ky. 416, 283 SW 

La.—Southall v. Smith, 151 La. 
967, 92 S 402, 27 ALR 1194; Herrin 
v. Ciecardo, 1 La. A. 587. 


Mich.—Steele v. Hamilton, 218 
Mich, 522; 188 NW 345. 
Mo.—Frankel v. Hudson, 271 Mo. 


495;. 196 -SW .1121. 

N. Y.—Orlando v. Pioneer Barber 
Towel Supply Co., 210 App. Div. 219, 
205 NYS 5384 [rev on other grounds 
239 N. Y. 342, 146 NE 621]; West v. 
New Yor Transp. Co., 47 Misc. 603, 
94 NYS 426. 

Pa.—Grein v. Gordon, 280 Pa. 576, 
124 CAP 8 T 


Tex.—Vesper v. Lavender, (Civ. 
A.) 149 SW 3877. 
Va.—Stephen Pytney Shoe Co. y. 


Ormsby, 129 Va. 297, 105 SE 563. 
Wash.—Daugherty v. Metropolitan 
Motor Car Co., 85 Wash. 105, 147 P 
655; Harder v. Matthews, 67 Wash. 
487, 121 P 983. 
Ont.—Biehn v. Hands, 22 OntWN 
35 ; 


Tal Where a pedestrian strikes 
the side of an automobile, the rule is 
especially applicable. Steele v. Ham- 


ilton, 218 Mich. 522, 188 NW 345; 
Orlando v. Pioneer Barber Towel 
Supply Co., 210 App. Div. 219, 205 


NYS 5384 [rev on other grounds 239 
N. Y. 342, 146 NE 621]; Biehn v. 
Hands, 22 OntWN 3:5. 

6.. Wolfe v. Ives, 83 Conn. 174, 76 
A 526, 19 AnnCas 752; Fulton y. 
Mohr, 200 Mich. 538, 166 NW 851. 

7. Atkins v. Bouchet, 65 Cal. A. 
94, 223 P 87; Lester v. Roach, 155 
La. 947, 99. S 707. 

8. Shanley v. Hadfield, 124 Wash. 
192, 213) P 932. D 

9. Todesco v. Mass, 8 Alta. L. 187, 
23 DomLR 417, 7 WestWkly 13738; 
Mason v. Snider, 31 OntWN 234. 

10. Brkljaca v. Ross, 60 Cal. A. 
431, 213 P 290; Chiappone v. Greene- 
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Duty to look again or continue to look.1! A pedes- 
trian, crossing or about to cross a street or highway, 
who has looked for approaching motor vehicles and 
seen none, is not necessarily and as a matter of 
law negligent in failing to look a second time’ 
or to continue to look therefor,'? nor because he 
does not look in a particular direction at a given 
moment,!* although, in view of the duty to exercise 
reasonable care for his own safety,*® circumstances 
may make the omission so to do negligence in fact.*® 
Thus, a pedestrian who looked and saw no automo- 
biles approaching at the time he started into a road- 
way has been held guilty of negligence in failing 
to look during his crossing for a car which he could 
not have seen from the curb,'* in proceeding with- 
out observing further when he saw a light through 
an umbrella which he held in such manner as par- 
tially to obscure his vision,’® or in walking a con- 
siderable distance over a much traveled street with- 
out again looking;® and one who has looked once 
in the direction from which an automobile would 
naturally be expected to come and then looked in 
the opposite direction and stepped into the street 


LO App. Div. 1579, 17 SoNS. 
i (Ee Stanton’ Coy A75 
LRAI916A 
943; Trecker, 176 Wis. 
557, 186 NW 593. \ 
ll. Duty to watch approaching 
car see infra § 925. 
12. ten eee - 194 
20; 219 z i 
oe Ment vy. Gordon, 234 Mich. 


140, 207 NW 825. 


Reppert, 


Minn.—Quinn v. MHeidman, 157 
Minn. 129, 195 NW_ 774. : : 

Mo.—Ternetz v. St. Louis Lime, 
etc., Co., 252 SW 65. 


N. Y.—Knapp v. Barrett, 216 N. Y. 
226, 110 NE 428; Curro v. Barrett, 
156 NYS 289. 

Wash.—Olson v. Peerless Laundry, 
111 Wash. 660, 191 P 756; Redick v. 
Peterson, 99 Wash. 368, 169 P 804; 
Birch v. Abercrombie, 74 Wash. 486, 
133 P 1020, 50 LRANS 59 [reh den 

P 821}. 
1887 oe Ritter v. Hicks, 102 W. 
Va. 541, 546, 135 SE 601. 

“~The law does not impose upon the 
pedestrian the burden of looking any 
certain number of times before cross- 
ing a street or highway.” Ritter v. 

icks, supra. 

See) ‘Hl. Goldblatt v. Brocklebank, 
11, A. 315. 
bi rgd ene v. Woods, 50 Ind. A. 

47, 98 NE 369. 

: Ky.—Melville v. Rollwage, 171 Ky. 

607, 188 SW 638, LRA1917B 133. 
Mo.—Brown v. Conser Laundry Co., 

W 166. 

oe Robe v. Quaker City Cab Co., 

283 Pa. 454, 129 A 331; Mooney v. 

Kinder, 271 Pa. 485, 115 A 826; Healy 

vy. Shedaker, 264 Pa. 512, 107 A 842. 

Wash.—Olsen vy. Peerless Laundry, 
111 Wash. 660, 665, 191 P 756. ; 

“We have, time and again, said 
that one must, before undertaking to 
eross a street, look for approaching 
vehicles, but whether, after so doing 
and while making the crossing, he 
must again look or continue to look, 
depends on many circumstances and 
conditions; such as the amount of 
traffic; the probability of there being 
approaching vehicles; whether the 
statutes or ordinances give him the 
right of way; whether other objects 
or things have attracted his atten- 


tion.’ Olsen vy. Peerless Laundry, 
supra. 
{a] Rule applied.—(1) One cross- 


ing at a congested intersection where 
heavy traffic from several directions 
has to be observed is not necessarily 
negligent in failing to keep his eye 
turned in a particular direction and 


so to see a car which was not in sight’ 
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doing.”° 


when he left the curb. Mooney v. 
Kinder, 271 Par 485,.115 A’ i826. % (2) 
Where a pedestrian sees that the por- 
tion of the street which he is cross- 
ing is apparently free from traffic 
approaching on the proper side of the 
street, he may give his attention to 
traffic on the other side of the street 
or upon a near-by intersecting street. 
Robb v. Quaker City Cab Co., 283 Pa. 
454, 129 A 331, 

Continuous lookout for impending 
danger not ordinarily required see 
Supra § 908 text and note 60. 

14. Johnson v. Kansas City Home 
Tel. Co.,. 87 Kan. 441, 124 P 528; Balti- 
more City Taxicab Co, v. Emanuel, 
125 Md. 246, 93 A 807. 

[a] Dlustration.—When a pedes- 
trian crossing a street looked in both 
directions, and saw nothing, he is not 
negligent as a matter of law because 
he was not looking in the direction 
from which came the automobile 
which struck him, at the moment it 
passed certain lights, which was the 
only time at which he could have 
seen it. Baltimore City Taxicab Co. 
v. Emanuel, 125 Md. 246, 93 A 807. 

15. See supra § 907. 

16. Rump v. Woods, 50 Ind. A. 
347, 98 NE 369, 372; Olsen v. Peer- 
less Laundry, 111 Wash. 660, 191 P 
756. Compare Mackin y. Patterson, 
270 Pa. 107, 110, 112 A 738 (holding 
that ‘“‘a pedestrian must exercise con- 
tinued vigilance while crossing a 
street ... but just where he should 
look depends upon shifting conditions 
and is a question of fact rather than 
of law” [cit Lorah v. Rinehart, 243 
Pa, 231, 233, 89 A 967 (wherein the 
court said: “As a reasonably prudent 
person... [a pedestrian] must be 
on his guard after he starts onto the 
street, and must continue on the 
alert while crossing the entire road- 
We And see cases infra notes 
17-20. 

“It is possible that a public street 
might be so congested with traffic 
of various kinds as to render it very 
hazardous for a person to endeavor 
to cross it on foot without con- 
stantly looking and listening; while, 
on the other hand, it might be so lit- 
tle frequented by conveyances dan- 
gerous to pedestrians as to render 
slight care in this particular alto- 
gether sufficient.” Rump v. Woods, 
supra. 

Duty cf pedestrian crossing be- 
tween intersections to maintain look- 


out for approaching vehicles see 
supra § 923. 
17. Halzle. v. Hargreaves, 233 


Mich. 234, 206 NW 356. 


[§ 924 


without further observation may be negligent in so 


Anticipating reversal of direction of travel. <A 
pedestrian who has observed a motor vehicle pass- 
ing is not guilty of negligence per se in not con- 
tinuing to watch it to see that it does not reverse 
its motion and back against him* or suddenly turn 
about and return in the opposite direction.?? 

Motor vehicle traveling backward. While a pedes- 
trian is especially required to exercise care with 
reference to vehicles traveling forward on the right 
side of the street, he is not relieved from the duty 
of using ordinary care to protect himself against 
automobiles which may be backing into a parking 
place,?° and he is guilty of negligence in going into 
the street to the rear of a vehicle which is back- 
ing up, when he should have discovered its move- 
ment and direction.?* 

Motor vehicle on wrong side of road. A pedes- | 
trian crossing a street or highway is not guilty of 
negligence as a matter of law in failing to observe 
a motor vehicle traveling upon the wrong side of 
the roadway,°° or swerving to the wrong side there- 


18. Ogden v. Lee, 61 Cal. A. 493, 
215 Pidig2. r 

19. See cases infra this note. 

[a] Thus (1) a pedestrian cross- 
ing a street and struck by an auto- 
mobile after having walked over fifty 
feet across the street, which was a 
much-traveled highway, is guilty of 
contributory negligence in failing to 
look for approaching cars since first 
entering upon the street, at which 
time he could see a distance of about 
two hundred and fifty feet up the 
street. Russell v. Vergason, 95 Conn. 
431, 111 A 625. (2) A pedestrian 
crossing the street who looks for a 
vehicle before he leaves the sidewalk 
and then walks forty feet or more 
across the street without looking 
again, and is struck by a motor ear, 
the evidence showing that there was 
nothing to interfere with his view 
of the street and that he could have 
seen the approaching vehicle for at 
least thirty rods had he looked, is 
guilty of contributory negligence as 
a matter of law. Jones y. Armstrong, 
231 Mich. 637, 204 NW 702. 

20. Moss v. H. R. Boynton Co., 44 
Cal, A. 474, 476, 186 P 631; Mackin 
ee eat 22 0« (Rag. 1 0%, et 12a 

“It was a duty devolving upon 
plaintiff [pedestrian], as the act of 
an ordinarily prudent man, immedi- 
ately before placing himself in a po- 
sition of danger, to look in the direc- 
tion from which danger was to be 
anticipated. This was a continuing 
duty and was not met by looking 


once and then looking away.” Moss 
v. H. R. Boynton Co., supra. 
21. Westervelt v. Schwabacher, 


104 Wash. 418, 176 P 545. 

Crossing in rear of motor vehicle 
see supra § 922. 

22. Moses v. Quaker City Cab Co., 
84 Pa; Super. 157. 

23. Sheldon v. James, 175 Cal. 474, 
166 P 8, 2 ALR 1498. 

24. Sheldon v. James, supra; Coke 
v. Timby, 57 Utah 53, 192 P 624. 

[a] When an automobile was 
making a loud noise while backing 
into a parking place, a pedestrian 
who attempted to cross behind it was 
negligent. Sheldon v. James, 175 Cal. 
474, 166 P 8, 2 ALR 1493, 

25. Cal.—Simonsen v. L. J. Chris- 
topher Co., 186 Cal. 786, 200 P 615; 
Henry v. Lingsweiler, (A.) 253 P 357; 
Towne v. Godeau, 70 Cal. A. 148, 232 
P 1010; Jones v. Key, 54 Cal. A. 677, 
202 P 478; Lewis v. Tanner, 49 Cal. 
A. 271, 193 P 287; Kuhns vy. Marshall, 
44 (Cal JjfA)) 588," 186L P 632)" Park ayes 
Orbison, 43 Cal, A. 74, 184 P 428, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


J 
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of,’ when he has received no warning of the ap- 
proaching vehicle*’ and he has no reason to antici- 
pate injury therefrom;?% but under particular cir- 
cumstances he may be negligent in failing to see it,?® 
as where he knows that most of the traffic turns at 
an intersection over which he is crossing and, as it 
approaches, is facing the automobile which strikes 
him, although it is on the left-hand side of the 
street.°° This rule does not, however, relieve the 
pedestrian from the duty to anticipate the approach 
of a motor vehicle which is rightfully using the left- 
hand side of the street while overtaking and passing 
another vehicle headed in the same direction.*! 

Looking behind. A pedestrian crossing or about 
to cross a street or highway is not necessarily neg- 
ligent because he does not look behind him for ap- 
proaching motor vehicles, in the absence of warning 
or notice of the impending danger,®? as where he 
is struek by an automobile which approaches from 
the rear and turns into an intersecting street over 
a crossing on which he is proceeding.** 

Failure to see or hear approaching car. While a 
duty to look ordinarily implies the duty to see what 
is In plain sight,*+ and one cannot be credited who 
says he looked and did not see an automobile, which, 
if he had looked, he in the nature of things must 
have seen,®° a pedestrian about to cross a street or 
highway who has looked and listened with reason- 
able care for approaching motor vehicles is not as 
a matter of law negligent in all cases in failing 
to see or hear an approaching automobile,?* and 
under such circumstances he is not necessarily negli- 
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gent in proceeding to cross,?? especially after he has 
reached a point at which there is adequate room 
for passage of an automobile on either side of 
him,** in view of his right to assume that an opera- 
tor of a motor vehicle will drive at a reasonable 
speed and with due care.°® For example, one who 
sees that no vehicle is approaching within the dis- 
tance which would be covered by a vehicle operated 
at a lawful rate of speed during the time the pedes- 
trian is crossing is not negligent as a matter of 
law in failing to see an automobile which approaches 
at excessive speed;*°? nor is he negligent per se 1n 
failing to observe a motor vehicle without lights,** 
or with its lights dimmed‘? or obseured,*#? as by a 
brightly lighted street car around which it is pass- 
ing,*# even though there is nothing to distract his 
attention from it.** 

Failure to look where motor vehicle not visible. 
A pedestrian’s failure to look for approaching motor 
vehicles before crossing a street or highway will 
not preclude his recovery for injuries sustained if 
the automobile which injured him could not have 
been seen if he had looked, and therefore, the fail- 
ure to look was not a contributing cause of his 
injury.*® ; 

[§ 925] (e) Crossing in Front of Approaching 
Vehicle.** A pedestrian about to cross a street 
or highway who sees a motor vehicle approaching 
him is not as a matter of law guilty of neghgence 
in attempting to cross in front of it when he rea- 
sonably believes that he has time to do so with 
safety,*® nor in omitting to look again or to keep 


Ida.—Quillin vy, Colquhoun, 42 Ida. 
522, 247 P 740. 

Iowa.—Holderman v. Witmer, 166 
Iowa 406, 147 NW 926. 

Ky.—Adams v. Parish, 189 Ky. 628, 
225 SW 467. 

Mass.—O'Keefe v. United Motors 
Serv., 253 Mass. 603, 149 NE 599. 

Miss.—Clarke v. Hughes, 143 Miss. 
34% 99 S 6. 

N. J.—Pool v. Brown, 89 N. J. L. 
314, 98 A 262; Fox v. Great Atlantic, 
etc., Tea Co., 84 N. J. L. 726, 87 A 339. 

N. Y.—Bradley v. Jaeckel, 65 Misc. 
509, 119 NYS 1071. 

Oh.—Goodrich v. Cleveland, 15 Oh. 
AgaL5. 

Pa.—Parznik v. Central Abattoir 
Co., 284 Pa. 393, 131 A 372. 

R. I.—Benoit v. Miller, 67 A 87. 

Vt.—Parker v. Smith, 1385 A 495; 
MacDonald v. Orton, 134 A 599. 


Wash. —Suprunowski v. Brown, 
etc., Cab Co.;-252 P 155; Smelser v. 
Barnes, 125 Wash. 126. 215 P 369; 


Simonson vy. Huff, 124 Wash. 549, 215 
P 49; Mosso v. E. H. Stanton Co., 85 
Wash. 499, 148 P 594; Mickelson v. 
Fischer, 81 Wash. 423, 142 P 1160; 
Coughlin v. Weeks, 75 Wash. 568, 135 
P 649. 

See Vos v. Franke, 202 Ill. A. 133. 


26. Kennelly v. Waropoyak,. 266 
Pa. 94, 109 A 608. 
27. Fox v.- Great Atlantic, ete., 


Tea, Co.,-84- N. J. Li. 726, 87 A 339. 

23. Park v. Orbison, 43 Cal. A. 74, 
184 RP 428. 

29. Brown v. Redmond, 187 Wis. 
67, 203 NW 739. 

30. Brown v. Redmond, supra. 

31. Weaver v. Pickering, 279 Pa. 
214, 123 AC 777: 

32. Cusick v. Miller, 102 Kan. 663, 
171 P 599, LRAI918D 1086. And see 
cases infra note 33. 

33. Holderman v. Witmer, 166 
Iowa 406, 146 NW 926; Kinear v. 
Guthrie, 113 Kan. 692, 216 P 280; 
Adams vy. Parish, 189 Ky. 628, 225 SW 
467; Moorman v. Byron, 127 Wash. 
§22, 221 P 297; Smelser v. Barnes, 125 
Wash. 126, 215 P 369. 

34. See supra § 908 text and note 


[42 C. J.—73] 


55. 

35. Arnell v. Gordon, 
140, 207 NW. 825. 

36. Brown v. Patterson, 141 Md. 
293, 118 A 653; Miller v. New York 
Taxicab Co., 120 NYS 899. And see 
cases infra notes 37-46. , 

{a] Failure to hear a horn is not 
conclusive that a pedestrian was not 
paying attention or using due care. 
Brown v. Patterson, 141 Md. 293, 118 
A 653. 

[b] Evidence held sufficient to 
support a finding of freedom from 
contributory negligence. Jenkins v. 
Goodall, 183 Ill. A. 6383; Ford v. 
Dowell, (Mo. A.) 243 SW 366. 

Failure to see where view is ob- 
structed see infra § 927. 

37. Palmer v. Spencer, 96 Conn. 
631, 115 A 82; Peo. v. Torres, 28 Porto 
Rico 102; White v. Kane, 179 Wis. 
478, 192 NW 57. 

38. Buoniconti v. Lee, 234 Mass. 
73, 124 NE 791. 

39. See supra § 909. i 

40. Frary v. Grand Rapids Taxi- 
cab Co., 227 Mich. 445, 198 NW 897; 
Klokow v. Harbaugh, 166 Wis. 262, 
164 NW 999. Compare Shaw v. Bol- 
ton, 122 Me, 232, 119 A 801; Thomas 
v. Metzendorf, 101 N. J. L. 346, 128 
A 162; Pool v. Brown, 89 N. J. L. 314, 
98 A 262; Dollar Dodge Rent Serv., 
Inc. v. McEwen, (Tex. Civ. A.) 273 
SW 889; Saltzberg v. Tax, 185 Wis. 
372, 200 NW 868 (all apparently sup- 
porting the rule). 

41. Shaw v. Bolton, 122 Me. 232, 
119 A 801; Healy v. Shedaker, 264 Pa. 
512,0 107 A+ 842. 

42. Johnson v. Brastad, 143 Minn. 
332, 173 NW 668. 
43. Fittin v. 

Div. 617, 163 NYS 443. 
Anderson, 189 Ill. A, 461. 

44. Fittin v. Sumner, 176 App. Div. 
617, 163 NYS 443. 

45. Johnson vy. Brastad, 143 Minn. 
332, 173 NW 668. 

46. Racine Tire Co. v. Grady, 205 
Ala, 423, 88 S 337; Pawloski v. Hess, 
253 Mass. 478, 149 NE 122; Healy v. 
Shedaker, 264 Pa. 512, 107/A 842; 


234 Mich. 


Sumner, 176 App. 
See Bruhl v. 


{| Parker v. Smith, (Vt.) 135 A 495. 

Negligence of plaintiff not preclud- 
ing recovery when not contributory 
see Supra § 906 text and note 42. 

47. Duty to stop, look, and listen 
see Supra § 924. 

Questions for jury infra 
§ 1123. 

48. -Cal.—Nichols v. Nelson, (A.) 
252 P 739; Little v. Yanagisawa, 70 
Cal. A.) -303;° 233: P 357; Collom” Vv. 
Bloch, 70 Cal. A.°33, 232 P 486. 

Conn.—Perry v. Haritos, 100 Conn. 
476, 124 A 44; Russell v. Vergason, 95 
Conn. 431, 111 A 625. 

D. C.—Terminal ,Taxicab Co. v. 
Blum, 54 App. 357, 298 Fed. 679. 

Md.—Deford v. Lohmeyer, 147 Md. 
472, 128 A 454; Merrifield v. C. Hoff- 
berger Co., 147 Md. 134, 127 A 500. 

Mass.—Puccia v. Sewigne, 154 NE 
765; Newman v. Hill, 250 Mass. 578, 
146 NE 46; Griffin v. Taxi Serv. Co., 


see 


217 Mass. 2938, 104 NE 838. 
Mich.—Petersen v. Lundin, 236 

Mich. 590, 211 NW 86. 
Minn.—Tobisch v. Villaume, 164 

Minn. 126, 204 NW 568. 
Mo.—Jedlicka v. Shackleford, (A.) 


270 SW 125; Carradine v. Ford, 195 
Mo. A. 684, 187-SW 285. 

N. J.—Tischler v. Steinholtz; 99 
N. J. L. 149, 122 A 880; Heckman 'v. 
Cohen, 910 Ni Jo Lev322, 200 AN 695% 
Eastmond v. Wachstein, (Sup.) 135 A 
67; Minarcsik v. Blank, (Sup.) 132 
A 251. 

N. Y.—Knapp v. Barrett, 216 N. Y. 
226, 110 NE 428; Kupperberg v. 
American Druggists Syndicate, Inc., 
212 App. Div. 311, 208 NYS 629; Roth- 
feld v. Clerkin, 98 Misc. 192, 162 NYS 
1056; Schneider v. Locomobile Co., 
83 Misc. 3, 144 NYS 3811; Curro v. 
Barrett, 156 NYS 289. 

Or.—Hanna v. Royce, 119 Or. 450, 
249 P1738. 

Pa.—Eckert v. Merchants’ Ship- 
building Corp., 280 Pa. 340, 124 A 
477; Kennelly v. Waropoyak, 266 Pa. 
94, 109 A 608; Anderson vy. Wood, 264 
Pa. 98, 107 A 658; McKenzie v. Camp- 
bell, 84 Pa. Super. 112. 

Wash,.—Stiles v. Corbett, 186 Wash. 
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his eyes upon it, particularly at a crossing where 
the law gives him the right of way,°° and he is 
entitled to rely in part upon his visibility to the 
driver of the motor vehicle®! and to assume that 
the vehicle will be operated with ordinary care to 
But, in view of the duty to 


avoid striking him.®? 


670, 241 P 294; Jensen v. Culbert, 134 
Wash. 599, 236 P 101; Cole v. Fried- 
man, 132 Wash. 587, 282 P 361; 
Ridgeway v. Lewis, 125’ Wash. 316, 
216 P 3855; Collins v. Nelson, 112 
Wash. 71, 191 P 819; Olsen v. Peer- 
less Laundry, 111 Wash. 660, 191 P 
756; Johnson y. Johnson, 85 Wash. 
18, 147 P 649, 652. 

. Va.—Ritter v. Hicks, 102 W. 
Va. 541. 135) S601. 

Wis.—West y. Day, 212 NW 648. 
cee Tol v. McDonald, 12 OntWN 
Al pedestrian, though seeing an 
automobile at a considerable distance, 
may proceed to cross the street at 
the crossing in a uniform course 
without hesitation or  vacillation 
without being charged with contribu- 
tory negligence as a matter of law.” 
Johnson y, Johnson, supra. 

{a] Reason for rule—‘It is a 
matter of common knowledge that 
there is hardly ever a time when an 
automobile cannot be seen approach- 
ing on the public street from one 
direction or another. What was said 
in Newark Pass. R. Co. yv. Block, 45 
Niedetela: 26.05) 613, 27 A 1067, 22 LRA 
374, by Magie, J., speaking for the 
Court of Errors and Appeals, is perti- 
nent here: ‘Its claim is that such 
observation must be extended to any 
approaching car, no matter how dis- 
tant. But this is obviously an exag- 
gerated notion of the duty required. 
The most prudent man would never 
Suppose himself required to thus ob- 
serve. If such a rule or duty were 
adopted and practiced in a crowded 
city, the crossing of many streets 
would be barred to pedestrians for a 
great part of the time. The general 
rule to which we have recurred does 
not justify this excessive view of the 
duty required. It will require one 
crossing the roadway on foot to ex- 
tend his observations only to the dis- 
tance within which vehicles proceed- 
ing at customary and reasonably safe 
speed would threaten his safety.’” 
Hastmond v. Wachstein, (N. J. Sup.) 
135 A 67, 68. 

[b] Rule applied.—(1) It was not 
negligence as a matter of law for a 
peuestrian to continue on across a 
twenty-three-foot surfaced highway, 
walking at the rate of three miles an 
hour, when an automobile was ap- 
proaching and would reach the line 
of the highway which she was pass- 
ing Over when she was within three 
feet of the sidewalk, even thouzh 
the pedestrian mistook the speed of 
the car. Russell v, Vergason, 95 
Conn. 431, 111 A 625. (2) A pedes- 
trian is not negligent as a matter of 
law in going diagonally across a 
street ahead of an automobile one 
hundred and sixty feet away after 
warning the driver of his intention 
by holding up his hand. Collins v. 
Nelson, 112 Wash. 71, 191 P 819. 
(3) A pedestrian, crossing the street 
in a Slightly diagonal direction in 
front of an automobile two hundred 
feet away at the time he starts 
across, is not negligent. Nichols v. 
Nelson, (Cal. A.) 252 P 739. (4) A 
pedestrian crossing the street who 
sees the lights of a motor vehicle 
two hundred feet away coming di- 
rectly toward him is not negligent 
as a matter of law in continuing to 
walk ahead when he believes that the 
ear will pass behind him if he does 
so. Terminal Taxicab Co. v. Blum, 
54 App. (D. C.) 357, 298 Fed. 679. 

[ec] Reliance upon speed limit.— 
The fact that the statute requires 
motor vehicles to reduce speed to 
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fifteen miles an hour at street inter- 
sections when the driver’s view. 18 
obstructed, and in the business dis- 
trict, may in itself justify a pedes- 
trian in assuming that he may cross 
the street in safety when an ap- 
proaching automobile is at least 
forty-five feet away. Collom Vv. 
Bloch, 70 Cal. A. 33, 232 P 486. 

{d] Automobile approaching at 
excessive speed.—A pedestrian who 
sees an approaching automobile at 
such distance that he would have 
time to cross ahead of it in safety is 
not bound to anticipate, in the ab- 
sence of knowledge or notice, that it 
is coming at such a high rate of 
speed that it would reach him before 
he has completed his crossing. East- 
mond v. Wachstein, (N. J. Sup.) 1385 
A 67; McKenzie v. Campbell, 84 Pa. 
Super. 112. 

fe] Matters to be considered.—In 
determining whether a _ pedestrian 
struck by an automobile exercised 
proper care to discover its speed, and 
whether she could cross the street in 
safety, the court must consider the 
situation in which she was placed, 
the circumstances surrounding her, 
and a variety of distractions which 
beset her. Jedlicka v. Shackelford, 
(Mo. A.) 270 SW 125. 

49. Cal.—Bellinger v. 
Cal. A. 464, 160 P 383. 

Ill.— English vy. Gordon, 231 Ill. A. 
316. 

Mich.—Petersen v. 
Mich. 590, 211 NW 86. 

Mo.—Carradine vy. Ford, 195 Mo- A. 
684, 187 SW 285. 

N. Y.—kKupperberg v. American 
Druggists Syndicate, Inc., 212 App. 


Hughes, 31 


Lundin, 236 


Div. 314, 208 NYS .629; O'Neill -v. 
Ewert, 189 App. Div. 221, 178 NYS 
506. 


Pa.—Kennelly v. Waropoyak, 266 
Pa. 94, 109 A 608. 

R. I.—Benoit v. Miller, 67 A 87. 

Wash.—Johnson v.° Johnson, 85 
Wash. 18, 147 P 649; Chase v. Seattle 
Taxicab, etc., Co., 78 Wash. 537, 139 
P 499. 

[a] Pedestrian in place of safety. 
—Where a pedestrian, when an auto- 
mobile seventy-two feet away is 
coming slowly along the street from 
his left, starts to cross the street 
and has gotten beyond the middle of 
it and from there looks back to the 
sidewalk and is immediately struck 
by the left lamp of the automobile, 
he is not chargeable with contribu- 
tory negligence, since he has reached 
a point where he has a right to sup- 
pose that the automobile will avoid 
him. Benoit v. Miller, (R. I.) 67 A 


87. 

Duty to look again or to continue 
to look for approaching motor ve- 
hicles see Supra § 924 text and notes 
12-20. 

50. Deford v. Lohmeyer, 147 Md. 
472, 128 A 454; Merrifield v. C. Hoff- 
berger Co., 147 Md. 134, 127 A 500; 
Brown v. Patterson, 141 Md. 293, 118 
A 653; Minarcsik v. Blank, (N. J. 
Sup.) 182 A 251; Jensen v. | Culbert, 
134 Wash. 599, 2386 P.101; Olsen ‘v. 
Peerless Laundry, 111 Wash. 660, 191 
P 756; Johnson v. Johnson, 85 Wash. 
18, 147 P 649, 651 (where the court 
said: “If the conceded right of way 
means anything at all, it puts the ne- 
cessity of continuous observation and 
avoidance of injury upon the driver 
of the automobile when approaching 
a crossing just as the necessity of 
the case puts the same higher degree 
of care upon the pedestrian at other 
places than the crossings’). 

Right of way of pedestrian see 


483, 153 


~ 


exercise reasonable care for his own safety,°* a 
pedestrian is negligent if he deliberately steps in 
front of an approaching automobile in close proxim- 
ity to him,°* or starts across the street when he 
knows that an automobile is approaching without 
looking to see where it then is,°° and he may not 


supra § 922 text and notes 57-67. 
51. Galenter v.. Petri, 96°N.. J. L. 
110, 114 A 408; Heckman vy. Cohen, 90 
N. J. L. 322, 100 A 695; Kupperberg 
vy. American Druggists Syndicate, 
Inc., 212 App. Div. 311, 208 NYS 629. 
[a] A large, bulky man, who is 
the only object in the street, has a 
right to assume that he will be 
plainly visible to the driver of an 
automobile plainly visible to him, 
Kupperberg v. American Druggists 


Syndicate, Inec., 212 App. Div. 311, 
208 NYS 629. 
52. Md.—Merrifield v. CC. Hoff- 


berger Co., 147 Md. 134, 127 A 500; 
Brown y. Patterson, 141 Md. 293, 118 
A 653. 

N. J.—Heckman vy. Cohen, 90 N. J. 
L. 322, 100 A 695. 

N. Y.—Buscher_ v. 
Transp. 'Co., 
94 NYS 798. q 

R. I.—Marsh vy. Boyden, 33 R. I, 


New York 
106 App. Div. 493, 495, 


519, 82 A 393, 40 LRANS 582. 


Wash.—Johnson v. Johnson, 85 
Wash. 18, 147 P 649. ; 
“& person, whether adult or in- 


fant, has the right to assume that 
the defendant in the operation of the 
automobile would exercise care and 
respect the rights of pedestrians 
when it had occasion to turn the 
corner of the street.” Buscher v. 
New York Transp. Co., supra. 

Right to rely upon exercise of care 
by defendant see supra § 

53. See supra § 907. 


54. Ala.—Salter v. Carlisle, 206 
Ala, 163, 90S /283. 
Cal.—Palmer v. Tschudy, 191 Cal. 


696, 218 P 36; Lord v. Stacy, 68 Cal. 
ALSbEER 229: “Pasiae 


Conn.—Russell v. Vergason, 95 
Conn. 431,112 A “625. 

La.—Stephens v. Dixie Mercantile 
Co.) 155) Ba. 878. 99) (Se Goes 

Mo.—Frankel v. Hudson, 271 Mo, 
495, 196 SW 1121. 

Oh.—Schmidt v. Schalm, 2 Oh. A, 


268. 

Pa.—Watson v. Lit, 288 Pa, 175, 
135A. 631° 

Wash.—Laughlin y. Seattle Taxi- 
cab, ete., Co., 84 Wash. 342, 146 P 
847. 

Wis.—-Stewart v. Olson, 188 Wis. 
487, 206 NW 909, 44 ALR 1292. 
acee Cr ween v. Unwin, 31 OntWN 

[a] One running along a street 
who sees an automobile approaching 
from the opposite direction as he 
nears an intersecting street, and is 
struck by the car when it turns into 
such street as he is crossing, is neg- 
ligent as a matter of law wheré he 
could have stopped before reaching 
the place of the collision and failed 
to do so. Stewart v. Olson, 188 Wis. 
487, 206 NW 909, 44 ALR 1292. 

[b] Rule applied.—(1) A _ pedes- 
trian starting across a Street fifty- 
six feet wide from curb to curb see- 
ing an automobile approaching at a 
distance of less than two hundred 
feet is negligent in attempting to pro- 
ceed across in front of it. Palmer v. 
Tschudy, 191 Cal. 696, 218 P 36. (2) 
A finding that a pedestrian crossing 
a street stopped in the middle of the 
surfaced way and then hurried on 
across when an automobile was 
nearly upon him, and himself rushed 
into a place of danger, prevents a 
recovery. Russell v. Vergason, 95 
Conn. 431, 111 A 625. 

55. Myers v. Cassity, 209 Ky. 315, 
272 SW 718; Ude v. Fuller, 187 Mich. 
NW 769; Petras v. Public 
Serv. Transp. Co., (N. J. Sup.) 136 A 
189; Maddux vy. Gray, 128 Wash. 149, 
222 P 470. 
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close his eyes to the threatened danger®* or rely 
solely on the presumption that the driver will exer- 
cise due care and prudence.®? In determining whether 
or not it is safe to proceed, it is not the duty of 
a pedestrian to make mathematical calculations 
based upon distances and relative speeds, but only 
to exercise ordinary care;°8 and in this connection 
it has been said to be common knowledge that it is 
difficult to judge at night the speed or distance away 
of an approaching automobile by observing’ its 
lights,®® and that the driver of an automobile has 
the full width of the roadway, except to the extent 
that it is oceupied by other vehicles, in which to 
maneuver his car in order to avoid a collision,®° 
and such matter is naturally to be taken into con- 
sideration by a pedestrian.* 

[§ 926] (f) Crossing Diagonally. In the absence 
of a statute or ordinance prohibiting it, a pedes- 
trian who undertakes to cross a street®? or inter- 
section®® diagonally is not negligent as a matter of 
law, especially where there is room for motor vehi- 
cles to pass on either side of him,** but, in view 
of the duty resting upon every user of the highway 
to exercise reasonable care for his own safety and 
protection, a greater amount of care is required 
of him than of one crossing at a regular crosswalk 
or intersection,®® and he may be negligent in fact, 
under the circumstances of the particular case.%7 
Thus one who, without looking for approaching ve- 
hicles, hurries diagonally across a street between 
intersections,®* or who attempts to cross an inter- 
section diagonally at a time when mist or rain 
obseures his vision,®® has been held guilty of negli- 
gence. 

Duty to look back. A pedestrian crossing a 
street diagonally is not necessarily guilty of negli- 
gence because of his failure to turn and look back 
for approaching automobiles,’° especially after he 
has traversed that portion of the street on which 
vehicles might be expected to come from behind 
him,’ and, while he must be alert,’* whether or 
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not he is negligent in not so doing depends upon 
the circumstances of the particular case.** 

Prohibitory regulations. In accordance with the 
difference of opinion among the jurisdictions as to 
whether or not the violation of a statute or ordi- 
nance constitutes negligence, it has been held that 
crossing a street diagonally in violation of a munici- 
pal ordinance is negligence on the part of a pedes- 
trian, which precludes recovery for an injury to 
which it contributes,’®> and, contrarily, that such vio- 
lation is not negligence per se, but only prima facie 
evidence thereof,’® which may be rebutted by a 
showing that the failure to cross in a direct line 
was due to an obstruction in the street.77 An 
ordinance requiring pedestrians crossing a street at 
an intersection to cross at right angles does not 
apply to one crossing between intersections.*§ 

[§ 927] (g) Obstruction of View. Under the rule 
requiring every user of the highway to use rea- 
sonable care for his own safety and protection,” 
a pedestrian crossing or about to eross a street 
or highway when his view of an approaching motor 
vehicle is obstructed is usually required to exercise 
a greater amount of care than would otherwise 
be necessary,®° .and is negligent if he fails to take 
proper precautions to discover and observe the ap- 
proach of such vehicle before placing himself in 
a position of danger.*t Thus, one who steps into 
the path of an approaching automobile from be- 
tween vehicles parked at the curb’? or from behind 
a street car’? or other vehicle,®* or who crosses in 
front of a standing street car which prevents him 
from seeing an automobile rightfully passing it from 
the rear,°> or who travels through or near to a 
dense cloud of smoke which prevents him from see- 
ing approaching traffic,’®> may be guilty of negli- 
gence. The obligation to use reasonable care does 
not, however, impose upon the pedestrian the duty 
to anticipate that a motor vehicle will emerge 
from a concealed position at unlawful speed®’ or at 


56. Averdieck v. Barris, 63 Cal. A. 
495, 218 P 786; McCormick v. Hesser, 
77 N. J. L. 173, 71 A 55; Kennelly v. 
Waropoyak, 266 Pa. 94, 97, 109 A 608, 

“The circumstances may be such 
that in the exercise of due care it 
might become his duty to do so [look 
again] and be negligence to disregard 
it.’ Kennelly v. Waropoyak, supra. 

57. Averdieck v. Barris, 63 Cal, A. 
495, 218 P 786. 

58. Green v. Ruffin, 141 Va. 628, 
125 SE 742, 127 SE 486. 

Care required in general see supra 

907. 

- 59. Jensen v. Culbert, 134 Wash. 
599, 286 P 101. 

60. Thornton vy. Cater, 94 N. J, L. 
435, 111 A 158. 

61. Thornton v. Cater, supra. 

62. Stansfield v. Wood, 231 Ill. A. 
586; Lamont v. Adams Express (Ofeyy 
264 Pa. 17, 107 A 373; Collins v. Nel- 
son, 112 Wash. ake 191 P 819; Lewis v. 
Seattle Taxicab Co., 72 Wash. 320, 
130 P 341; Lampe v. Jacobsen, 46 
Wash. 533, 90 P 654, 

Person ‘crossing diagonally after 
alighting from street car see infra 
§ 937 text and notes 8, 9. 

63) /"Gett' vi) Pacifie ‘Gas, ete: 'Co., 
192 Cale’ 62-221) P2376; Kimball v. 
Brill, 205 App. Div. 776, 300 NYS Boma 

64. Lewis vy. Seattle Taxicab Co., 
72 Wash. 320, 130'P 341. 

65. See supra § 907. 

66. Sheldon vy. James, 175 Cal. 474, 
166 P 8, 2 ALR 1493; Hizam v. Black- 
man, 163 Conn. 547, 181 A 415. 

Increased care required of pedes- 
trian cri | between intersections 
see supra § 923 text and note 84. 

67. Cal.—Thompson v. White, .56 


Cal. A. 173,204 P.-b61. supra. 
Conn.—Hizam vy. Blackman, 103 74. See supra § 911. 

Conn. 547, 131 A 415. 75. Fennel v. Yellow Cab Co., 138 
Kan.—Crowder v. Williams, 116] Wash. 198, 244 P 253. 

Kan. 241, 226 P 774. [a] One who alights from a street 
Mich.—Fulton vy. Mohr, 200 Mich.| car and crosses the roadway is a 


538, 166 NW 851; Barger v. Bissell, 
188 Mich, 366, 154 NW 107. 

Wash. —Daugherty v. Metropolitan 
Motor Car Co., 85 Wash. 105, 147 P 
655; Harder v. Matthews, 67 Wash. 
487, 121 P 983. 

68. Hizam v. Blackman, 103 Conn. 
547, 181 A 415; Crowder v. Williams, 
116 Kan. 241, 226 P 774; Fulton v. 
Mohr, 200 Mich. 538, 166 NW 851; 
Barger v. Bissell, 188 Mich. 3866, 154 
NW 107; Daugherty v. Metropolitan 
Motor Car Co., 85 Wash. 105, 147 P 655. 

69. Thompson v. White, 56 Cal. A 
173, 204 P 561. 

70. Diamond v. Cowles, 174 Fed. 
571, 98 CCA 417; Ginter v. O’Don- 
oghue, (Mo. A.) 179 SW 732; Robb v. 
Quaker City Cab Co., 283 Pa. 454, 458, 
129 A 3381; Weaver v. Pickering, 2795 
Pa, 214, 123 A 777; Lamont v. Adams 
xpress Co., 264 Pa, LU, EO Are Bi73 
Mosso v. EB. H. Stanton Go., 75 Wash. 
220, 184 P 941, LRAI916A 943. 

“While one is required to keep a 
lookout in crossing a street diago- 
nally it cannot be said, as matter of 
law, that he must turn and. look 
back.’”’ Robb v. Quaker City Cab’ Co., 
supra. 

71. Fox v. Great mee etc., Tea 
Cow (84 ANd eae. 2O 870A. 339. 

72. Robb v. Quaker City.) Cab’ Co., 
283 Pa. 454, 129 A 331; Lamont v. 
sae Express Co., 264 Pa. LT LOT 
A 373 


73. Lamont v, Adams Express Co., 


pedestrian, within the meaning of an 
ordinance prohibiting pedestrians 
from crossing streets diagonally, and 
his violation of such ordinance con- 
stitutes negligence which precludes 
recovery for injuries received by be- 
ing struck by an automobile if it 
contributes to the accident. Fennel 
Vv. Speen Cab Co., 188 Wash. 198, 244 
P 253, 

Persons moving to or from street 


cars and other vehicles see infra 
§§ 936-941. 
76. McHlhinney v. Knittle, 199 


Iowa 278, 201 NW 586. 
77. McElhinney v. Knittle, supra. 
Stansfield v. Wood, 231 Ill. A. 


79. See supra § 907. 

80. Moss v. H. R. Boynton Co., 44 
Cal. A. 474, 186 P 631. 

81. See cases infra notes 82-86. 

82. Goodwin v. Miller, 210 Ky. 407, 
276 SW. 117. 

83. Winter v. Van Blarcom, 258 
Mo. 418, 167 SW 498. 

84. Harder v. Matthews, 67 Wash. 
48750 1214 P83. 

85. Conrad vy. Green, (N. J. Sup.) 
94 A 390. 

86. Standard Oil Co. v. Johnson, 
299 Fed. 98; State v. Allen, (Mo.) 253 
SW 768, 28 ALR 1270; Schaffer v. 
Union Electric Light, etc., Co., (Mo. 
A.) 242 SW 436. 


87. Cal.—Reaugh v. Cudahy Pack- 
ing Co., 189 Cal, 335, 208 P 125, 


1156. [42 C.J.] 
a place prohibited by law,8* and so where his view 
is obstructed, he is not negligent as a matter of law 
in failing to see an automobile passing too close 
to a street ecar,8® passing a vehicle on the wrong 
side,®° or traveling on the wrong side of the street,?* 
or in a safety zone, where vehicular traffic 1s pro- 
hibited.°? Similarly, one who steps behind a parked 
automobile to look for approaching traffic before 
crossing a street is not negligent as a matter of 
law when struck by a motor vehicle driven very 
close to the parked ecar.®? 

[§ 928] (h) Compliance with, or Violation of, 
Traffic Signal.°* In view of the rule requiring 
every user of the highway to exercise reasonable 
care for his own safety and protection,®® a pedes- 
trian who attempts to cross a street or highway at 
an intersection where the movement of traffic is 
controlled by signal or by a traffic officer is negli- 
gent in so doing when traffic is being permitted to 
move along the street over which he crosses.?° But 
one who starts across a street in accordance with 
traffic signals and commits himself to. the crossing 
has a superior right of way against a vehicle there- 
after approaching,®’ and when the traffic signal 
changes while he is rightfully in the act of cross- 
ing the roadway he is bound to act only as a rea- 
sonably prudent man in endeavoring to extricate 
himself from the danger of his position.®® Simi- 
larly, under an ordinance providing that at an inter- 
section where a traffic officer is on duty pedestrians 
shall cross with released traffic and not otherwise, 
a pedestrian who starts across at such place with 
traffic is entitled to the right of way over vehicles 
crossing his course, although the signal is changed 
to release such vehicles before he has completed 
his crossing.2® However, even the fact that the 
traffic signal is set against traffic on the street over 
which he is crossing does not relieve a pedestrian 


Mass.—Chaplin v. Brookline Taxi \ete:, Wo., 
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215 Mich. 601, 184 NW 482. 4, 
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from the duty to exercise ordinary care,! nor, un- 
less so provided by statute or ordinance, give him 
an absolute right to proceed or an absolute right 
of way over an approaching motor vehicle ;? what- 
ever right of way he has he acquires not alone from 
the traffic signal or the direction of the traffic officer, 
but from that in connection with other circum- 
stances,? such as that the danger of crossing is 
lessened at such time and that he has actually ac- 
cepted the invitation to cross and is, when ap- 
proached by an cutomobile, in such position that 
the driver thereof should by the exercise of reason- 
able care have known of his peril in time to avoid 
striking him.* Thus, a pedestrian who steps directly 
in front of a moving automobile without in any 
way indicating his intention to the operator thereof 
in time to permit him to avoid a collision is negli- 
gent, even though he is crossing in the direction 
in which the traffie signal permits traffic to pro- 
ceed, and the automobile is turning from the street 
in which traffie is moving into the street in which 
traffic is stopped.® 

[§ 929] (i) Towing and Towed Vehicles. A 
pedestrian attempting to cross a street or highway 
between a towing and a towed motor vehicle is not 
negligent as a matter of law in failing to observe 
the rope between the two vehicles when there is 
nothing to warn him of its presence or to see that 
the second car is not under its own power,® but he is 
required to use reasonable care to discover it,’ and 
a failure to exercise such care constitutes negli- 
ence.® 

[§ 930] (4) Standing or Sitting in Highway.? 
Unless prohibited from so doing by a statute or 
municipal ordinance, a person is not negligent as 
a matter of law in sitting or standing in the street 
or highway,'® as when he is about to board an 


Panitz v. Webb, supra. 


Co., 230 Mass. 155, 119 NE 650. 

Mich.—Frary v. ‘Grand Rapids Taxi- 
cab Co., 227 Mich. 445, 198 NW 897. 

Minn.—Theisen v. Durst, 138 Minn. 
3538, 165 NW 128. 

Oh.—Citizens’ Motor Car Co. v. 
Hamilton, 32 Oh. Cir. Ct. 407. 

[a] Rule applied.—Where a pedes- 
trian’s view of approaching automo- 
biles is obstructed by a curve in the 
street, but he can see a distance 
greater than that which would be 
covered by an automobile traveling 
at a proper rate of speed during the 
time occupied by his crossing of the 
roadway, he is not negligent in pro- 
ceeding to cross upon the assumption 
that no automobile will approach 
at an unlawful rate of speed. Frary 
v. Grand Rapids Taxicab Co., 227 
Mich. 445, 198 NW 897. 


Right to rely upon lawful conduct. 


of automobile driver see supra § 909. 

88. Reaugh v. Cudahy Packing Co., 
189 Cal. 335, 208 P 125; Otte v. Guil- 
ford, 209 Ky. 33, 272 SW 41; Metcalf 
v. Peerless Laundry, ete., Co., 215 
Mich. 601, 184 NW 482; Bora vy. Yel- 
low Cab Co., (N. J.) 135 A 889. 

89. Reaugh vy. Cudahy Packing 
Go., 189 Cali 335, 208 P 125. 

90. Bora v. Yellow Cab Co., (N. J.) 
135 A 889, 

fa] Dlustration. — A pedestrian 
who is struck by a motor vehicle, her 
view of which was obstructed because 
it was passing an overtaken vehicle 
on the wrong Side, is not as a mat- 
ter of law guilty of contributory 
negligence in failing to see it. Bora 
var Vellowmeapy, Gay MCN Sd.)) 136s A 


889. 
Otte v. Guilford, 209 Ky. 33, 
272 SW 41. 
92. Metcalf v. Peerless Laundry, 


Failure to see approaching motor 5. 


vehicie generally see supra § 924 
text and notes 34-45. 

93. Webster v. Motor Parcel De- 
livery Co., 41 Cal. Av 657, 1838 P 220. 

94. Right of way as between 
pedestrian and motor vehicle follow- 
ing traffic signals see supra § 783. 

95. See supra § 907. 

96. Quaker City Cab Co. v. Fixter, 
4 BF. (2d) 327. See Grimm v.:Clark 
Delivery: Car Col 199 LeeAnn bse 

97. Quaker City Cab Co. yv. Fixter, 
4 FF, (2d) 327; Gilles v. Leas, 282 
Pa. 318, 127 A 774, 

98. Croatian Bros. Packing Co. v. 
Rice, (Ind. A.) 147 NE 288; HKammes 
yea plan, 252 Mass. 205, 147 NE 

[a] Rule applied.—When a pedes- 
trian crossing an east and west street 
on which traffic was stopped by a 
traffic officer’s signal had reached the 
middle of the'street in front of a 
line of automobiles waiting to pro- 
ceed when the traffic officer signaled 
for’ the stopping of traffic on the 
north and south street but had not 
yet signaled for traffic on the east 
and west street to start, and defend- 
ant’s automobile came from the east 
around the standing vehicles and 
struck plaintiff, whether plaintiff was 
exercising reasonable care was a 
question of fact for the. jury. 
Hammes y. Caplan, 252 Mass. 205, 147 
NE 582. ' 

99. Riddel v. Lyon, 124 Wash. 146, 
213 P 487, 37 ALR 486. 

1. Panitz v. Webb, 149 Md. 175, 
130 A 9138; Steele v. Hamilton, 218 
Mich. 522, "188 NW 345. 

2. Panitz v. Webb, 149 Md. 75, 130 
A 913 


3. Panitz v. Wabb, supra. 


Panitz v. Webb, supra. 

6. Wolcott v. Renault Selling 
Branch, 228 N. Y. 288, 119 NE 556. 

7. Steinberger vy. Galifornia Blec- 
rie Garage Co., 176 Cal. 386, 168 P 

Care required of users of the high- 
way generally see supra § 907. 

8. Steinberger v. California Blec- 
unc Garage Co., 176..Cal. 386,168 BP 

9. Pedestrian stopping to allow 
passage of vehicle before crossing 
aereet see supra § 921 text and notes 

Persons waiting for or alighting 
from street cars see infra §§ 938, 939. 


10. Iowa.—Smith v. Spirek, 196 
Iowa 1328, 195 NW 736. 
Mass. —Millay v. Town Taxi, toon 


242 Mass, 314, 1386 NE 127; Sarmento 
v. Vance, 231 Mass. 310, 120 NE 848. 

Mich.—White v. Hdwards, 222 Mich, 
321, 192 NW 560. 

Minn. —Shore v. Minter, 160 Minn. 
215, 199 NW 744. 

Mo.—Walden v. Stone, (A.) 223 SW 
136; Suddarth v. Kirkland Daley Mo- 


tor "Co., (A.) 220 SW 699. 
N. Y.— _Doy le v. Foster, 128 App. 
Div. 279, 380, LORAIN NAS 673: Hersh- 


Aone v. Moton Realty Co., 194 NYS 

And see cases infra this section. 

“T know of no rule which imputes 
contributory negligence as a matter 
of law to a person who stands three 
minutes in the roadway of a street.” 
Doyle v. Foster, supra. 

[a] Tlustration.—A person stand- 
ing close beside his own automobile, 
parked by the curb in a busy down 
town section of a city where cars 
were parked and. engines’. being 
started every moment, was not neg- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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automobile, or is alighting from it,!? or inspect- 
ing it to discover the cause of trouble? or remedy- 
ing it,'¢ or while conversing with another person,'® 
or for the purpose of warning travelers of the pres- 
ence of a disabled vehicle.1® But such person, like 
every other user of the highway,'* is required to 
use ordinary care for his own safety and protec- 
tion,'® and if he fails to do so he cannot recover 


-for injuries to which such failure contributes.’® 


Thus, one standing in a place of safety who steps 
in front of an automobile is guilty of negligence.*° 

Duty to look or listen. A person standing or 
sitting in the highway is required to use ordinary 
care to observe the approach of motor vehicles,?+ 
and is negligent in failing to look for an automo- 
bile coming from the direction from which traffic 
would be expected to come over that part of the 
street in which he is stationed;?? but it is not 
negligence as a matter of law to fail to look or 
listen for a vehicle traveling on the wrong side of 
the road.?? Ordinary care, does not, however, 
strictly require such person constantly to be on the 
lookout for approaching motor vehicles,?* especially 
when he is in a place of apparent safety,?> nor to 
look for approaching vehicles where there is room 
for an automobile to pass him without interfer- 
ence;°*° and one taking a position on or immediately 
ligent, even though he heard defend- 
ant’s engine when the operator spun 


it to warm it up just before backing 


against plaintiff and his car. Sud- [b] 
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ter of law in failing to look for an 
approaching motor vehicle. 
Geisler, 219 Mich. 283, 189.NW 12. 

Rule applied. A pedestrian 
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in front of a plainly visible obstruction in the street 


is not necessarily negligent in failing to observe 


traffic.27 Thus, a person standing close to and just 
behind a parked automobile,?* or in immediate 
proximity to a machine engaged in construction 
work in the highway,” is not negligent as a matter 
of law in failing to look for an automobile which 
approaches and strikes him. ; 
Reliance on care of automobile driver. Under the 
rule that’ every traveler on the highway is entitled 
to assume that others using it in common with him 
will exercise reasonable care,®° a person who is 
standing in the highway has the right to rely upon 
the observance of the rules of the road by the opera- 
tor of an approaching automobile,* and when there 
is room for a motor vehicle to pass him without in- 
terference, he is not neghgent in assuming that the 
driver will so operate it as not to injure him.*? 
Thus, one standing in the narrow space between the 
eurb and a vehicle with whose driver he is con- 
versing is not negligent as a matter of law when 
the vehicle is struck by an automobile being driven 
on the wrong side of the street;*? one in a place 
of apparent safety is not required as a matter of 
law to leave it upon the assumption that an ap- 
proaching automobile will leave the traveled road- 
way and strike him ;** and it is not necessarily negli- 
of plaintiff's car and plaintiff was 
struck by defendant’s automobile, al- 


though the lights on defendant’s car 
disclosed objects at least seventy-five 


Jarosz Vv. 


feet 


darth v. Kirkland Daley Motor Co., 
(Mo. A.) 220 SW 699. 
11. Williams. -v. Schmidt, 213 Ky. 
122, 280 SW 494. 
12; Smith -v. 196 
1328, 195 NW 736. 


Spirek, Iowa 


13. Walden v. Stone, (Mo. A.) 223 
SW 136. 
14. Bohbrink v. Malone, 14 F. (2d) 


601; Humes v. Schaller, 39 R. I. 519, 
99 A 55, LRA1917B 316. 

15. Millay v. Town Taxi,,Inc., 242 
Mass. 314, 136 NE 127; Kathmeyer 
v. Mehl, (N. J. Sup.) 60 A 40. 

[a] A person stopping in an alley 
near a sidewalk to talk to a person 
on the sidewalk, and who is struck 
by a taxicab packing against him, 
is not negligent as a matter of law. 
Millay v. Town Taxi, Inc., 242 Mass, 
314, 1386 NE 127. 

16. Hanser v. Youngs, 212 Mich. 
508, 180 NW 409. 

17. See supra § 907. 

18. Regan v. Los Angeles Ice, etc., 
Co., 46 Cal. A. 513, 189 P 474; Stephen- 
son Veiearten, 89 Wash. 653, dl Somers 


147. 

19. Scott v. Dounson, 148 La. 307, 
86 S 821; Stephenson y. Parton, 89 
Wash. 652, 155 P 147. 


[a] Sitting in a chair on the edge 
of the street with feet on the curb, 
and not moving out of the roadway 
when an automobile is seen approach- 
ing, constitutes contributory negli- 
gence. Scott v. Dounson, 148 La. 
307, 86 S 821. 

Effect of contributory negligence 
in general see supra § 906. 

20. Stephenson v. Parton, 89 Wash. 

Gps) obey At. 

21. Regan v. Los Angeles Ice, ete., 

ae es Cal. A. 518, 189 P 474. 


Locke v. Greene, 100 Wash. 
397° 171 P 245. 
23. Strauss. v. Fred Schneider, 


Inc., 184 App. Div. 265, 171 NYS 424; 
Posener v. Long, (Tex. Civ. A.) 156 
SW 591. 

24. Smith v. Spirek, 196 Iowa 1328, 
195 NW 736; Clifton v. Smith, 188 
Wis. 560, 206°NW 923. 


25. Smith v. Spirek, 196 Iowa 1328, 
195 NW 736; Jarosz v. Geisler, 219 
Mich. 283, 189 NW 12; Clifton v. 


Smith, 188 Wis. 560, 206 NW 923. 

[a] One standing in the usual 
place for persons about to board a 
street car is not negligent as a mat- 


who has stepped into the ditch along 
the side of a highway to avoid an 
oncoming automobile is not guilty 
of negligence as a matter of law for 
turning his back to the approaching 
car to escape the glare of its head- 


lights. Clifton v. Smith, 188 Wis. 
560, 206 NW 923. 
26. Sarmento v. Vance, 231 Mass. 


310, 120 NE 848; Stephenson y. Par- 
ton, 89 Wash. 653, 155 P 147. 

27. Regan v. Los Angeles Ice, etc., 
Co., 46 Cal. A. 518, 189 P 474. 

28. Regan v. Los Angeles Ice, etc., 
Co., supra. 

29. Sarmento v. Vance, 231 Mass. 
310, 120 NE 848. 

[a] Illustration.—A boy standing 
in the street watching a cement mixer 
who stepped back a single step in 
order to avoid the hopper of the 
mixer and was struck by an automo- 
mobile was not negligent as a matter 
of law in failing to look before step- 
ping back, when he was within three 
feet of the mixer and there was ample 
space in the highway for an automo- 
bile to pass without striking him. 
Sarmento v. Vance, 231 Mass. 310, 120 
NE 848. 

30. See supra § 909. 

31. Wells v. Shepard, 135 Ark. 466, 
205 SW 806; Hanson v, Aldrich, 199 
Iowa 168, 201 NW 778 

[a] Tiustration. — Plaintiff was 
driving along a highway at night 
when his car stalled on a hill and he 
was unable to start it again. Plain- 
tiff heard defendant’s car approach- 
ing from the rear and saw its lights. 
The tail light of plaintiff’s car had 
gone out and he was unsuccessful in 
an attempt to relight it. Realizing 
the danger of the situation, he started 
to walk back toward defendant’s car 
waving his arms, and after proceed- 
ing some twelve to fifteen feet to 
the rear of his car he _ stopped. 
Plaintiff testified that he relied on 
the fact that defendant would ob- 
serve the law of the road and turn 
to the left, there being ample room 
for him to pass to the left of plain- 
tiff and plaintiff’s car. Defendant 
was traveling faSt and made no ef- 
fort to stop his car but increased 
its speed, believing, as he testified, 
that “it was a holdup.’ Defendant 
made no effort to turn his car to the 
left until he got within a few feet 


in advance and defendant saw 
plaintiff while a sufficient distance 
away to avoid a collision. It was 
held that plaintiff was not guilty of 
contributory negligence as a matter 
of law in relying upon defendant’s 
observance of the rule of the road. 
Hanson v. Aldrich, 199 Iowa 168, 170, 
171, 201 NW 778 (“He was in a rea- 
sonably safe position, and he had the 
right to rely on the fact that the de- 
fendant, in the exercise of reasonable 
care, would so operate his car as to 
avoid a collision, ... Plaintiff could 
not know that defendant had no in- 
tention of stopping or turning to the 
left. Plaintiff had reason to think 
that he was within a zone of rea- 
sonable safety. Whether or not 
plaintiff had time to step aside after 
he discovered that defendant was not 
going to turn, was a question for the 
jury to determine, under the cir- 
cumstances’’). 


32. U. S.—Bohbrink v. Malone, 14 
EF. (2d) 601; Pacific Hardware, etc., 
Connw. gMonical, 205 Fed, 116, 123 
CCA 34 


Iowa. 3: Yaoi v. Aldrich, 199 Towa 
168, 201 NW 778. 
ambien 208 


Mass. —Gray Vv. 
Mass. 441, 94 NE 70 

R. 1.—Humes v. Sonate SO Eves 
DLO O21 AOA bby, LRA1917B 316. 

Wash. " “Stephenson Vv. Parton,, (89 
Washy: Gos, Lod) wee tag. 

“The law does not require one law- 
fully standing at noonday on a coun- 
try highway and directing his atten- 
tion to a burst or punctured tire on 
a wheel of the vehicle on which he 
has been riding to anticipate and to 
guard against being run over by an 
automobile having. ample room to 
pass him in safety. In other words, 
the law does not require an ordi- 
narily prudent person to expect such 
carelessness. On the contrary, he has 
a right to expect and to rely on the 
expectation, that the driver of the 
automobile will avail himself of the 
opportunity to pass by in safety.” 
Humes v. Schaller, supra. 

83. Wells v. Shepard, 135 Ark. 466, 
205 SW 806, 


34. Haring v. Connell, 244 Pa. 439, 
90 A 910. 
[a] Illustration.—A pedestrian sit- 


ting on a wooden approach to a pub- 
lic bridge at a point where the high- 
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gence to stand at the left side of a stopped automo- 
bile upon the approach of another motor vehicle 
from the opposite direction to that in which the car 
is headed, where there is room for the approaching 
vehicle to pass without interference.*® Similarly, a 
pedestrian who turns out into the roadway to avoid 
an obstruction on the sidewalk and, upon the ap- 
proach of a vehicle as he is passing around the 
obstruction, stands still, where it apparently has 
room to pass, is not negligent as a matter of law 
in so doing.*® 

Street car loading space. One standing close to 
a street car track in a place ordinarily used by per- 
sons about to board a car is not negligent as a mat- 
ter of law in assuming that an automobile will not 
be driven into such space,** even though he is not 
in fact waiting for a street car.** 

Articles projecting from vehicle. A person stand- 
ing in a roadway with his back to a passing motor 
truck is not bound to anticipate that its driver 
would so negligently turn it that a part of its load 
projecting from the rear of it would strike him,*® 
and therefore is not negligent as a matter of law 
in failing to avoid injury.*° 

[§ 931] (5) On Sidewalk.*t A pedestrian has a 
right upon the sidewalk or other space set aside 
for the use of pedestrians superior to that of motor 
vehicles,*2 and is not negligent in assuming that it 
is safe from the danger of automobiles passing upon 
or across it,*® nor is he negligent in failing to an- 
ticipate that the driver of an automobile in the 
street will so operate it as to cause articles project- 
ing from it to strike him.** : 

[§ 932] (6) Crossing Private Driveway. A pedes- 


way turns sharply to enter upon the 51; 
bridge, and struck by an automobile] Mich, 22, 


MOTOR VEHICLES 


Tuttle v. Briscoe Mfg. Co., 
155 NW 724; 


§§ 930-934 


trian on the sidewalk crossing a private driveway 
is not a trespasser,*® but has the right of way over 
a motor vehicle emerging from private property,*é 
and is bound to exercise only reasonable and ordi- 
nary care to avoid injury.*” He is not required, ag 
a matter of law, to be on the lookout for such auto- 
mobiles,*® and the fact that he fails to “see such 
vehicle approaching does not as a matter of law 
render him guilty of negligence.*® When a pedes- 
trian and a vehicle approach a crossing over a side- 
walk at the same time, and both stop, the pedestrian 
is not negligent in assuming that the driver of the 
automobile will not resume his progress over the 
sidewalk without first making sure that he will not 
injure the pedestrian.°° | 

[§ 933] h. Police or Traffic Officers.° A police 
or traffic officer, while acting in the line of his du- 
ties in the street, must exercise ordinary care to 
avoid injury by motor vehicles,®? and cannot recover 
for injuries which are caused by his own negli- 
gence.°? A police officer is not absolved from the 
duty to exercise ordinary care for his own safety’ 
by force of statutes or ordinances exempting him 
from prosecution for excessive speed,°** statutes or 
ordinances preventing the application of the rule 
that excessive speed may establish a presumption of 
negligence,®> or by statutes and ordinances giving 
him the right of way at intersections.°* He need 
not, however, exercise as high a degree of care as 
is required of an ordinary pedestrian,®*? and may 
act on the assumption that automobile drivers will 
obey the laws of the road,°* and exercise due care 
to avoid injuring him.°?® 

[§ 934] i. Persons Working on or in Highway— 


190) 264, 201 NW 722. 
Meehan v. 54. Miner v. Rembt, 178 App. Div. 


whose driver lost control of it and 
failed to make the turn, was not 
guilty of contributory negligence as 
a matter of law in failing to antici- 
pate. that the car would leave the 
traveled part of the roadway and in- 
jure him. Haring v. Connell, 244 Pa. 
439, 90 A 910, 

85. Bohbrink v. Malone, 14 F. (2d) 


601. 
36. 3 
441, 94 NB 702. ; 
37... Jarosz Vv. 219 Mich. 
283, 189 NW 12. 
38. Jarosz v. Geisler, Supra. 
89: Pacific Hardware, ete., Co. v. 
‘Monical, 205 Fed. 116, 123 CCA 348. 
40. Pacific Hardware, etc., Co. v. 
Monical, supra. 
41. Pedestrian on sidewalk cross- 
ing’ private driveway see infra § 932. 
42. Crawley v. Jermain, 218 Ill. A. 


ap kas 

43. Crawley v. Jermain, supra; 
Budnick v. Peterson, 215 Mich. 678, 
184 NW 493; Elliott v. Fraba, 10 Ont 
WN 41. 

[a] Thusi a pedestrian walking at 
the side of a highway and out of 
the traveled portion thereof is not 
as a matter of law chargeable with 
notice that the driver of a car might 
be: compelled to leave the roadway to 
avoid a collision with an approaching 
vehicle. Budnick v. Peterson, 215 
Mich. 678, 184 NW 493. 

[b] One whose hearing or sight 
is impaired is entitled to assume that 
the sidewalk is as safe for him as for 
persons whose faculties are normal. 
Crawley v. Jermain, 218 Ill. A. 51. 

.Persons with physical disabilities 
see infra § 943. 

44. McCallam v. Hope Natural 
Gas Co., 93 W. Va. 426, 117 SE 148. 

45. Crawley v. Jermain, 218 Ill. A. 
bl. 

46. Crawley v. Jermain, 

Moore v. Vance, 4 La. A. 353. 

47. Crawley v. Jermain, 218 Ill. A. 


Gray v. Batchelder, 208 Mass. 


Geisler, 


supra; 


Hesselgrave, 121 Wash. 568, 210 P 2. 

48. Ottaway v. Gutman, 207 Mich. 
393, 174 NW 127; Tuttle v. Briscoe 
Mfg. Co., 190 Mich. 22, 155 NW 724. 

[a]. A pedestrian crossing a pyri- 
vate driveway diagonally near to or 
on the sidewalk is not obliged as a 
matter of law to look behind him to 
see whether he is in danger of being 
struck by a vehicle using the drive- 
way. Tuttle v. Briscoe Mfg. Co., 190 
Mich. 22, 155 NW 724. 

Duty of person crossing street to 
look or listen see supra § 924. 

49. Ottaway v. Gutman, 207 Mich. 
393, 174 NW 127. 

50. Moore v. Vance, 4 La. A. 3538. 

51. Care required of motorists as 
to traffic officers see supra § 789. 

52. Conn.—Shea v. Hemming, 97 
Conn. 149, 115 A 686. - 

Md.—Rosenthal v. Durkin, 142 Md. 
18, 119 A 685, 

Mo.—Boyle v. Hunting Hardware 
Co,,! CAL) 2880S. Wiel bb: 

N. J.—Desmond vy. Basch, 94 N. J. 
L, 52, 108 A 362. 

N. Y.—Fitzsimons .v. Isman, 166 
App. Div. 262, 151 NYS 552 [aff 219 
N. Y. 610 mem, 114 NE 1067 mem}. 

Or.—White v. Hast Side Mill Co., 
84 Or. 224, 161 P 969, 164 P7386. 

Wash.—Clark v. Wilson, 108 Wash. 
127, 183° P1083. 

53. Anderson v. Clesi, 143 La. 570, 
78 S 943; Miner v. Rembt, 178 App. 
Div. 1738, 164 NYS 945; Suren v. 
Zuege, 186 Wis. 264, 201 NW 722. 

[a] Illustration.—A police officer 
traveling on the left side of the high- 
way, for five hundred and eighty feet 
while pursuing an automobile and 
traveling at more than twice: its 
speed, is guilty of contributory negli- 
gence when he failed to give any 
warning or signal, of his rapid ap- 
proach and intention to pass defend- 
ant’s vehicle ahead of him and was 
struck by defendant’s car as it turned 
to the left. Suren v. Zuege, 186 Wis. 


aC OW 


173, 164 NYS 945; Clark v. Wilson, 
108 Wash. +127, 183 P 103; Suren vy. 
Zuege, 186 Wis. 264, 201 NW 722. 

55. Suren v. Zuege, supra. 

56. Clark v. Wilson, 108 Wash. 127, 
183 P 103; 

57. Boyle v. Bunting Hardware 
i (Mo, A.) 238 SW 155: Fitz- 
Simons v. Isman, 166 App. Div. 262, 
151 NYS 552 [aff 219 N. Y. 610 mem, 
114 NE 1067 mem]; White v. East 
Side Mill Co., 84 Or. 224, 161 P 969, 
164 P 736. 

[a] Rule applied.—In action for 
death of a traffic policeman when 
struck by autotruck, instruction pre- 
cluding recovery if the policeman 
was ‘negligent and that the jury 
could consider that he had duties to 
perform, and could not look .after 
himself as an ordinary pedestriin, is 
not objectionable as imposing less 
than the ordinary degree of care 
upon the officer, where it further in- 
structed the jury to consider all the 
circumstances. White v. East Side 
ae Co., 84 Or, 224, 161 P 969, 164 PB 


58. White v. Hast Side Mill Co., 
supra. 
{aj Cutting intersection.—In the 


ordinary course of affairs a_ traffic 
policeman stationed at an intersec- 
tion need not anticipate that a vehi- 
cle would be run over the center of 
the intersection contrary to law. 
White v. East Side Mill Co., 84 Or. 
224,161. P 969, 164 P 736. 

59. Shea v. Hemming, 97 Conn. 149, 
115 A 686; Maskell v. Alexander, 91 
Wash. 363, 157 P 872. 

[a] MIllustrations.—(1) A_ police 
officer who, while performing his duty 
as such, was standing in front of a 
parked car while an attempt was be- 
ing made to start it, when run over 
and killed by reason of its being 
struck from the rear and driven 
against him by ‘defendant’s negli- 
gently operated car, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


was not con- — 
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(1) In General. A person whose duties require him 
to work on or in the traveled part of a highway 
must exercise ordinary care to avoid being injured 
by passing motor vehicles,®° including such use of 
his senses of sight and hearing to discover their 
approach and such precautions against injury there- 
from as an ordinarily prudent man similarly situ- 
ated would exercise.*t But masmuch as such a per- 
son is required to devote the most of his attention 
to his work, ordinary care in his case does not 
require as high a.degree of precaution as is re- 
quired of a pedestrian,®? but only that degree of 
care that a reasonably prudent person under the 


tributorily negligent, where a street 
was lighted by electric are lights, 
decedent having the right to assume 
that under such conditions the driver 
of defendant’s car would. see and 
avoid the parked car. Shea v. Hem- 
ming, 97 Conn. 149, 115 A 686. (2) 
A policeman whose duties are to sta- 
tion himself at a point within a 
fence separating a racetrack from the 
grand stand and grounds and to pre- 
vent children and other spectators 
from getting out on the track and be- 
ing injured by motor cyclists practic- 
ing thereon is not guilty of contrib- 
utory negligence in standing at his 
station inside the fence. Maskell 
v. Alexander, 91 Wash. 363, 157 P 
872. 

60. Ark.—Byrd v. Galbraith, 288 
SW 717. k " 

Cal.—King v. Green, 7 Cal. A. 473, 
947 Bal tals 

Colo.—Kline v. Smith, 71 Colo. 362, 
206 P, 792. 

Mass.—Dube v. Keogh Storage Co., 
236 Mass. 488, 128 NE 782. f 

Wash.—Morrison v. Conley Taxicab 
Co., 94 Wash. 436, 162 P 365; Burger 
vy. Taxicab Motor Co., 66 Wash. 676, 
L20R Es Sto. ; 

[a] Dlustration.—A street sweep- 
er is guilty of contributory neegli- 
gence where he suddenly stepped 
from the left about two feet directly 
in front of the left of a motor vehi- 
cle, the driver of which was unable 
to stop in time to prevent striking 


him. Kline v. Smith, 71 Colo. 362, 206 
Page. ; 
61. Tolkon v. Otto E. Reimer Co., 


125 App. Div. 695, 110 NYS 129; Isgro 
vy. Plankinton Packing Co., 176 Wis. 
507, 186 NW 606; Holub v. Cootware, 
169. Wis. 176, 170 NW 939. f 
[a] A pushcart vendor standing 
with his cart in the roadway showing 
his wares to a customer and paying 
no attention to traffic in the street is 
negligent in failing to exercise care 
to avoid being hit by passing vehicles, 
even in the absence of any ordinance 
prohibiting him from occupying the 
street for purpose of vending his 
wares. Tolkon v. Otto H. Reimer Co., 
125 App. Div. 695, 110 NYS 129. 


62. Ark.—Byrd v. Galbraith, 288 
717. 

Soatciank vy. Green, 7 Cal. A. 473, 
94 P TTT. 


Mo.—Gaylor v. Wienshienk, (A.) 
2383 SW 464: Nehring v. Charles B. 
Monroe Stationery Co., (A.) 191 SW 

4, 

a oat sien v.44 Cigar Co., 253 Ba. 
623, 98 A 775. 

Wash.— Mathewson v. Olmstead, 
126 Wash. 269, 218 P 226; Burns v. 
Johns, 125 Wash. 387, 216 P.2. 

W. Va.—Chaney v. Moore,.101 W. 
Va. 621, 134 SE 204, 47 ALR 800. 

Wis.—Isgro v. Plankinton Packing 
Co., 176 Wis. 507, 186 NW 606. 

[a] An ordinance giving motor ve- 
hicles the right of way over pedes- 
trians has no application to a case 
in which the person injured was a 
workman engaged in the construction 
of the curb along the street. Mathew- 
eae Olmstead, 126 Wash. 269, 218 
P 226. 

63. Conn.—Case v. Clark, 83 Conn. 
183, 76 A 518, 

Mo.—Gaylor v. Wienshienk, (A.) 
283 SW 464, 


MOTOR VEHICLES 


not necessarily 


mately to cause 


N. C.—Fleming vy. Holleman, 190 N. 
C. 449,.130 SH 171. 

Se ADCAR, Vie Te Silas Hope. 

Wash.—Morrison vy. Conley Taxi- 
cab Co., 94 Wash, 436, 162 P 365. 

[a] Rule applied.—An instruction 
in an action for fatal injuries to a 
person struck by an automobile while 
he was standing at an open manhole 
in the street, superintending under- 
ground construction work for a tele- 
phone company, that, if decedent saw 
the automobile when it was one hun- 
dred and fifty feet away and shouted 
to it to keep out of the way, it was 
his duty to remove himself to a safe 
position if he could do so by the 
exercise of reasonable care after the 
danger could have been apparent to 
him, and that decedent was bound to 
exercise reasonable care to protect 
himself, and, if he knew the automo- 
bile was coming, he was required to 
exercise reasonable care to get out 
of the way of it as a reasonable man 
ought to have apprehended danger, 
was sufficiently favorable to defend- 
ant, there being no rigid rule making 
it negligence per se for decedent to 
remain where he was after he saw 
the approaching automobile, although 
he was aware that the occupants 
thereof had not observed him, or the 
obstruction at the manhole, or was 
aware that he might be injured by 
remaining where he was, the law 
only requiring him to act as a rea- 
sonably prudent person under similar 
circumstances. Case v. Clark, 83 
Conn. 1838, 76 A 518. 

64. Mass.—Dube v. Keogh Storage 
Co., 286 Mass. 488, 128 NE 782. 

Mo.—Gaylor v. Wienshienk, (A.) 
283 SW 464; Papic v. Freund, (A.) 
181 SW 1161. : 

N. Y.—Caesar v. Fifth Ave. Coach 
Co., 45 Misc. 331, 90 NYS 359. 

N. C.—Fleming v. Holleman, 190 N. 
C. 449, 130 SH 171. 


Utah.—Ferguson v. Reynolds, 52 
Utah 5838, 176 P 267. 

W. Va.—Chaney v. Moore, 101 
W. Va. 621, 1384 SE 204, 47 ALR 
800. 


Wis.—Isgro v. Plankinton Packing 
Co., 176 Wis. 507, 186 NW 606. 

[a] Thus it is a question for the 
jury to decide whether a_ person 
standing in the street helping a 
stranger with his wagon which had 
become disabled was guilty of con- 
tributory negligence in not keeping a 
lookout for approaching motor ve- 
hicles,. Fleming v. Holleman, 190 N. 
C. 449, 130 SE 171. 

Care required of motorists as to 


en ek persons see supra §§ 789— 
792), 

65. Ark.—Byrd vy. Galbraith, 288 
SW 717. 


Cal.—State Compensation Ins. Fund 
v. Scamell, 73 Cal. A. 285, 288 P 780; 
King v. Green, 7 Cal. A. 473, 94 P 
Wickes 

Mass.—Dube v. Keogh Storage Co., 
236 Mass. 488, 128 NE 782. 

Mo.—Ostermeier v. Kingman-St. 
Louis Impl. Co., 255 Mo. 128, 164 SW 
218;, Latham v. Harvey, 203 Mo. A. 
363, 218 SW 401; Papic v. Freund, 
(A.) 181 SW 1161. gn 


Utah.—Ferguson v. Reynolds, 
Utah 583, 176 P 267. 
Wash.—Burns v, Johns, 125 Wash. 


circumstances would exercise.®? 
rely to some extent on the assumption that auto- 
mobile drivers will exercise due care to avoid in- 
juring him,®* and therefore is not required tu be 
constantly looking out for such vehicles,® and is 
guilty of contributory negligence 
if, by reason of his attention to his work, he fails 
to look out for and discover approaching machines.®¢ 
A person working in a highway who fails to dis- 
play red lights required by an ordinance is not 
barred from recovering for injuries caused by a 
motor vehicle unless such failure contributed proxi- 
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He is entitled to 


the injury.®? 


38%, 216 P 2. 

W. Va.—Chaney v. Moore,’ 101 W. 
Va. 621, 134 SE 204, 47 ALR 800. 

66. Cal.—State Compensation Ins. 

Fund vy. Scamell, 73 Cal. A. 285, 238 
P 780. 
Ey Ill.— Bauer v. Rusetos, 225 Ill. A, 
37 [rev on other grounds 306 Ill. 602, 
138 NE 206]; Carneghi v. Gerlach, 208 
Tll, A. 340. 

Mass.—Dube vy. Keogh Storage Co., 
236 Mass. 488, 128 NE 782. : 

Mo.—Ostermeier v. Kingman-St. 
Louis Impl. Co., 255 Mo. 128, 164 Sw 
218; Gaylor v. Wienshienk, (A.) 283 
SW 464; Hutt v. C. J. Harris Lumber 
Co., (A.) 253 SW 472; Nehring vy. 
Charles B. Monroe Stationery Co., 
(A.) 191 SW 1054. k 

N. ¥.—Kalb v. Redwood, 147 App. 
Div. 77, 131: NYS: 789 [aff 207.N.. Y. 
739 mem, 101 NE 1107 mem]; Caesar 
v. Fifth Ave. Coach Co., 45 Mise. 
331, 90. NYS 359. 

Wash.—Morrison v. Conley Taxi- 
cab Co., 94 Wash. 436, 162 P 365; 
Burger v. Taxicab Motor Co., 66 
Wash. 676, 120 P 519; Suell v. Jones, 
49 Wash. 582, 96 P 4. 

Contributory negligence of street 
workers in general see Municipal 
Corporations 44 C. J, XVIII. 

67. Case v. Clark, 83 Conn. 183, 
76 A 518; Martin v. De Young, 99 N. 
J. Li. 284, 122 A 813. 

[a]. Thus (1) a failure of the 
Superintendent of the underground 
construction work of a_ telephone 
company to place a light on the 
fence over the opening of a manhole 
in the street while construction work 
is carried on, aS required by ordi- 
nance, does not defeat a recovery for 
his injuries by being struck by an 
automobile, unless the violation con- 
tributes to cause the accident, and 
where the jury finds that no occupant 
of the automobile was looking ahead 


The rule that per- 


, as it approached the open manhole, 


or that at the time and place of the 
accident there was sufficient light .to 
see the obstruction in the street and 
the person injured .standing there, 
and that the absence of a lighted 
lantern did not contribute to cause 
the accident, the violation of the ordi- 
nance does not defeat a recovery. 
Case v. Clark, 83 Conn. 183, 76 A 
518. (2) Where one engaged in load- 
ing a truck was struck by a motor 
vehicle approaching from the rear 
the absence of a tail light on the 
truck does not appear to have any 
causal connection with the accident 
where the driver of the motor vehicle 
testifies that he was blinded by an 
are light so that he could not see 
ahead more than eight or ten feet. 
Martin v. De Young, 99 N. J. L. 284 
Te ae " 
[b] Failure to displa warni 

light.—When plaintiff toe nace si 
defendant’s. automobile, in the eve- 
ning, while gathering kindling from 
a pile which had been dumped for 
him in the street near the curb ‘in 
front of his home, his failure to dis-. 
play a light upon such pile, as re- 
quired by ordinance to be displayed 
upon any pile of .material or other 
obstruction in the street, was such 
negligence that the jury could find 
it contributed to the injuries com- 
plained of. Holub ¥. Cootware, 169 
Wis. 176, 170 NW 939. 
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sons who are working in or on streets and highways 
need not look out constantly for approaching vehi- 
cles has been applied to persons injured while en- 
gaged in their work as street cleaners,®® street re- 
pairmen,®® street car conductors,’® street railway 
switchmen,”™! repairmen,’? snow cleaners,** and line- 
men stringing’ electric wires.74 It has been held 
that the rule that a person required to do his work 


in the street need not exercise the same degree of: 


diligence as a pedestrian to avoid injury by motor 


vehicles does not apply to persons who are working | 


in the street but are not obliged to do so by the 
nature of their work.’® 

[§ 935] (2) Persons Engaged in Repairing or Ad- 
justing Vehicles on the Highway. A person who 
stops temporarily on the highway to repair or adjust 
a vehicle is bound to exercise ordinary care to 
avoid injury by passing motor vehicles,*® and if 
his failure to do so contributes proximately to cause 
his injuries, he is guilty of contributory negligence, 
and is barred from recovery therefor." He is only 
required, however, to exercise that degree of care 
which ordinarily prudent persons would use under 
the same or similar circumstances to avoid injury.7® 
-68. Ostermeier Vv. Kingman-St. 
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stepping into the street a distance of | 


” Mgt aes 
‘ . nie a> 5 


[§§ 934-936 


He may rely to some extent upon the belief that the 
operators of motor vehicles will exercise ordinary 
care to avoid injuring him,’? and need not continu- 
ously watch for approaching vehicles where the na- 
ture of the work in which he is engaged requires 
his attention.®® A person doing repair work on his 
automobile in the street 1s not necessarily guilty 
of negligence in being outside the line of his ear ;84 
and where in making such repairs he is protected 
by red hghts and street lamps, he is not bound as 
a matter of law to anticipate that another automo- 
bile will pass so near as to strike him,’? even though 
some part of his body is outside the line of the car.8? 
[§ 936] j. Person Boarding or Alighting from 
Street Car or Other Vehicles*—(1i) In General. A 
person crossing a traveled roadway of a street 
or highway to or from a street car or other vehicle 
therein, or standing in the roadway waiting for such 
car or after alighting ‘therefrom, has an equal 
right in the street with the driver of an automo- 
bile,*° but, hke every other user of the highway,*¢ 
must use ordinary care under the particular cireum- 
stances not to collide with, or be struck by, motor 
vehicles.®* 
80. Fabricius v. Vieira, 70 Cal. A. 


Louis Impl, Co., 255 Mo. 128, 164 SW 
718; Latham v. Harvey, 203 Mo. A. 
363, 218 SW 401; Ferguson v. Reyn- 
olds, 52 Utah 583, 176 P 267; Burger 
vy. Taxicab Motor Co., 66 Wash. 676, 


4120 P 519; Suell v. Jones, 49 Wash. 
582, 96 P 4. é : i 

{a] TZilustration. — A street 
sweeper in the middle of a_ street, 


struck by an automobile backing 
from a garage, is not guilty of con- 
tributory negligence because he kept 
his eyes on his work, although the 
driver blew his horn when he started, 
when on the sidewalk, and just as he 
entered the street, as such signal was 
no notice to him that a car was Cir- 
eling around to run over him in the 
middle of the street. Ostermeier Vv. 
Kingman-st. es Impl. Co., 255 Mo. 

28, 164 SW : 

i 69. Papic v. Freund, (Mo. A.) 181 
SW 1161; Chaney v. Moore, 101 W. 
Va. 621, 134 SE 204, 47 ALR 800. 

70. Caesar v. Fifth Ave. Coach Co., 
45 Misc. 331, 90 NYS 359. 

‘fa] A street car conductor whose 
duties require him to go from the 
forward end of the car to the rear, 
and who chooses the street as a 
means of so doing, has a right to 
rely upon the exercise of reasonable 
care by drivers of vehicles to avoid 
causing injury to persons in _the 
street, and is not guilty of contribu- 
tory negligence in failing to antici- 
pate the omission of such care, 
Caesar v. Fifth Ave. Coach Co., 45 
‘Misc. 331, 90 NYS 359. — 

71. Gaylor v. Wienshienk, (Mo. A.) 
2838 Sw 464. 

[al A street railway employee, ad- 
justing a switch, is not negligent as 
matter of law in failing to warn au- 
tomobile drivers of his presence, Gay- 
Jor v. Wienshienk, (Mo, A.) 283 SW 

4, 
erry Cecola v. 44 Cigar Co., 253 Pa. 
623, 98 A 775. f 

73. Morrison vy. Conley Taxicab 
Co., 94 Wash. 436, 162 P 365. 

[a]. Thus a street railroad em- 
ployee who is engaged in sweeping 
snow from the car tracks at a time 
when there is very little traffic on 
the street is required to exercise only 
ordinary care, although his task re- 
quires him to be in the path of 
traffic. Morrison v. Conley Taxicab 
Co., 94 Wash. 436, 162 P 365. 


74. Burns v. Johns, 125 Wash. 387, 
216 F 2. 
{al Rule appliedi—An _ electric 


lineman, engaged in stringing addi- 
tional wire alongside a street, was 
not negligent as a matter of law in 


thirteen feet to swing the wire above 
a tree, where it was broad daylight, 
and there was an ample and unob- 
structed passage between his stand- 
ing place and the opposite curb of 
the street, but that question was for 
the jury, in an action by him for in- 
juries received when he was struck 
by defendant’s automobile. Burns y. 
Johns, 125 Wash. 387, 216 P 2. 

75. Carlsen v. Diehl, 57 Cal. A. 731, 
208 P 150. 

76. Cal.—Depons yv. Ariss, 182 Cal. 
485, 188 P 797. 

Mass.—Reynolds  v. 241 
Mass. 225, 135 NE 116. 

Minn.—Sheaer v. Puent, 166 Minn. 
425, 208 NW 182. ee 
r3) 


Pa.—Reisinger v. McConnell, 
Pa. 565, 109 A 280. 

Wash.—Deitchler v. Ball, 99 Wash. 
483, 170 P 123. 


Murphy, 


77. Depons v. Ariss, 182 Cal. 485, 
183 P7973 
[a] Tllustration.—There can be no 


recovery for the death of a person 
struck by a motor truck when he 
suddenly jumped from in front of his 
car, Which he had been cranking, 
into the path of the truck without 
giving any warning or intimation of 
his intention to do so. Depons v. 
Ariss, 182 Cal. 485, 188 P 797. 

78. Southall v. Smith, 151 La. 967, 
92 S 402, 27 ALR 1194; Reynolds v. 
Murphy, 241 Mass. 225, 135 NE 116; 
Brazney v. Barnard, 169 Minn. 501, 
211 NW 949; Shearer v. Puent, 166 
Minn. 425, 208 NW 182; Deitchler v. 
Ball, 99 Wash, 483, 170 P 123. 

[a] TIllustrations.—(1) An _ auto- 
mobile driver 
tributory negligence, 


where his car | 


is not guilty of con-, 


goes dead in the middle of the street, | 
in searching for the trouble and then) 


eranking the car while on the street. 
Southall v. Smith, 151 La. 967, 92 S 
402, 27 ALR 1194. (2) Plaintiffs, in- 
jured while repairing their motor 
cycle upon a street, cannot be ruled 
as a matter of law to have been 
lacking in due care because they did 
not take their machine to one of the 
adjoining streets where there was 
less traffic for the purpose of making 
the necessary repairs, or because they 
did not convey it to a place under a 
powerful electric light not far distant 
from where they stopped, or because 
they did not proceed to a garage. 
Reynolds v. Murphy, 241 Mass. 225, 
135 NE 116. 

79. Reynolds _v. Murphy, supra; 
Reisinger v. McConnell, 265 Pa. 565, 
109 A 280; Deitchler.y. Ball, 99 Wash. 
483, 170 P 123. 


277, 233 P 397; Reynolds vy. Murphy, 
241 Mass. 225, 135 NE 116; Reisinger 


‘v. McConnell, 265 Pa. 565, 109 A 280: 


Deitchler y. Ball, 99 Wash. 483, 176 
PYLZ3, 

{a] Placing tire in tire holder.— 
The driver of an automobile, stopped 
in front of a garage, placing a: tire 
in the rear holder, is not guilty of 
negligence contributing to his in- 
juries when struck by another auto- 
mobile from behind because he as- 
sumes a stooping posture for a short 
time. without continuing to look for 
possible danger, particularly where 
both his car and himself are outside 
the direct line of traffic, it being 
immaterial that his position might 
have caused his body to extend be- 
yond the line of the car. Reisinger 
v. McConnell, 265 Pa. 565, 109 A 280, 

pel to | Putting up top.—An automo-_ 
bile driver who has stopped his car 
close to the ‘right-hand side of the 
road for the purpose of putting up 
the top and who is engaged in put- 
ting up the top, standing on the left 
of his car as near to it as he can 
stand, is not under the duty of keep- 
ing a lookout for cars passing where 
there is plenty of room for them to 
pass without danger of striking him. 


Deitchler v. Ball, 99 Wash. 483 
P 123. sae 
81. Fabricius v. Vieira, 70 Cal. A. 


277, 233 P 397; Roberts v. Freihofer 
Baking Co., 283 Pa. 573, 129 A 574; 


Reisinger vy. McConnell, 265 Pa, 
109 A 280, 4 oan 
82. Roberts y. Freihofer Baking 


Co., 283 Pa. 573, 129 A 574 

83. Roberts v. Freihofer Baking 
Co., supra. 

84. Contributory negligence of 
prospective or departing street car 
passengers generally see Municipal 
Corporations 44 C. J. XVIII. 

85. Cal.—Warner v. Bertholf, 40 
Cal. A. 776, 181 P 808, 

Minn.—Lustik vy. Walters, 169 Minn. 


812, 211 NW 811. 

N. Y.—Schafer v. Rose-Gorman- 
Rose, Inc) 192 “App. “Div. 860, 183 
NYS 161. 


Pa.—Hanley v. Bakey, 77 Pa. Super. 


36. 

Tex.—Moss yv. Koetter, (Civ. A.) 
249 SW 259. 

Relative rights of persons using 
highway see supra § 778. 

86. See supra § 907, 

87. Brown v. Brashear, 22 Cal, A. 
135, 133 P 505; Baldwin v. Maggard, 
162 Ky. 424, 172 SW 674. 

Care required in particular cir- 
cumstances see infra §§ 937-941, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 


[§ 937] (2) Crossing Street. The rules relating 
to the care required of a pedestrian crossing a 
street or highway, which have hereinabove been 
discussed in detail,®* govern also the conduct of a 


person crossing a traveled roadway to or from a- 


street car or other vehicle, so far as applicable.®? 
Thus, like every other user of the highway, such. 
person is bound to exercise what is under the cir- 
cumstances reasonable care for his own safety and 
protection,®*! commensurate with the danger in- 
volved;°? and if he is confronted with a sudden 
emergency, the standard of care required of him 
is what a reasonably careful man would do in a 
like emergency or under similar cireumstances.?* 

Crossing at other than regular place. A passenger 
alighting from a street car or other vehicle in the 
street between intersections has a right in the road- 
way equal to that. of motor vehicles,°4 and where 
a street car stops some distance from the crossing 
or its regular stopping place and the conductor in- 
vites passengers to alight, it is the right as well 
as the duty of the passengers to reach the side- 
walk as expeditiously as possible,®® having due re- 
gard to the traffic conditions on the street ;°° and one 
who does so alight and erosses to the side of the 
street after using reasonable care to look for and 
discover the approach of automobiles®’ is not guilty 
of negligence as a matter of law.%8 

Crossing in front of automobile. One alighting 
from a street car or other vehicle in the street is 
not negligent as a matter of law in crossing to the 
side of the street ahead of an approaching motor 
vehicle when he reasonably believes that he has time 
to do so in safety ;°® but he is negligent in attempt- 
ing to cross ahead of an automobile which he sees 
or in the exercise of reasonable care should have 
seen approaching him and in close proximity to him. 
The fact that he heard the approach of an automo- 
bile before stepping into the roadway will not, 
however, prevent a recovery for injuries sustained 
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by a collision with it when the accident was caused 
by the deviation of the automobile from its course.” 
When an automobile stops upon approaching a 
standing street car discharging passengers, as re- 
quired by law, one who alights from the car is not 
to be held guilty of negligence in proceeding to 
cross in front of the automobile, which starts im- 
mediately upon the starting of the street car and 
before the pedestrian has reached the curb.’ 

Crossing to or from opposite side of street. A 
person alighting from a street car or other vehicle 
is not negligent as a matter of law in crossing be- 
hind or in front of it toward the opposite side of 
the street or roadway,‘ and, being entitled to assume 
that no automobile will pass it upon the wrong side,° 
he is required only to exercise reasonable care in 
so crossing.* Similarly, one who crosses in front of 
a street car with intent to board it is not negligent 
as a matter of law in so doing.’ 

Crossing diagonally. In the absence of. govyern- 
mental regulation, one alighting from a street car 
or other vehicle has the right to walk diagonally 
toward the side of the roadway, and therefore is 
not negligent as a matter of law in so doing,® but 
ordinary care under the circumstances may call for 
additional vigilance on his part.® 

Restrictive regulations. A person erossing the 
traveled roadway after alighting from a street, car 
or other vehicle is a pedestrian, within the meaning 
of an ordinance prohibiting pedestrians from crogs- 
ing streets diagonally,!® and his violation of aun 
ordinance has been held to constitute neghgenee.™* 
But an ordinance prohibiting pedestrians from using 
the roadway of a street between interseetions, ex- 
cept to board a street car or to enter a safety zone 
at right angles, has no application to a person alight- 
ing from a street car and crossing toward the oppo- 
site side of the street,!? and therefore one so 
crossing cannot be held negligent as a matter of law 
as for a violation of such ordinance." 
of it at a distance of twenty-five. feet 
from the regular erossing place, in- 


stead of going to the sidewalk. at 
the side of the street nearer whieh 


88. See supra §§ 921-929. 96. Fish vy. Stulb, supra. 

89. See cases ee this section. “97. . Duty to look and listen see in- 

90. See supra § 90 fra § 940. 

91. Cal.—Mann v. Soothe 80 Cal. 98. erate v. Feldman, 283 Pa. 
550, 182 P 281. 51250129 A 578 

Waj-—Gitz v.:Cooke,)9 Ta. A» -(Or- 99. Marsters v. Isensee, 97 Or. 
leans) 21. 567, 192 P 907; Fish v. Stulb, 274 Pa. 

Mass.—Pierce v. Hutchinson, 241] 87, 117 A 789; McClure y. Wilson, 109}, 


Mass. 557, 136 NE 261. 
N. Y.—Schafer v. 
192 App. Div. 


Rose-Gorman 


Rose, Inc., 860, 183 


NYS 161. 
Tenn.—Leach v. Asman, 130 Tenn. 


510, 172 SW 393; Driver v. Arn, 


Tenn. Civ. A. 582. j 
Duty to look and listen see infra 


924, 

: 92. Crombie v. O’Brien, 178 App. 
Div. 807, 165 NYS 858; Leach. v. 
Asman, 130° Tenn. 510,'° 172. SW 
303. 

93. Pierce v. Hutchinson, 241 
Mass. 557, 1386 NE 261; Ward 
v. Cathey, (Tex. Civ. A.) 210 SW 
289. } 

{a] Mlustration.—One crossing 


the street toward a stréet car is not 
to be held negligent as.a matter of 
law in turning back toward the curb 


when terrorized by sudden peril from, 


an approaching automobile. Ward 
v. Cathey, (Tex. Civ. A.) 210 SW 
289. 

Acts in emergencies generally see 
supra § 910. 

94. Schafer v. Rose-Gorman-Rose, 
Inc., 192 App: Div. 860, 183 NYS 161. 

Pedestrians crossing streets he- 
tween intersections see supra § 
923. 

Relative rights of pedestrians and 
motor vehicles in street see supra § 
778. f 
95. Fish v. Stulb, 274 Pa. 87, 117 
A 789. 


Wash. 166, 186 P 302. 
Pedestrian crossing street in front 
trap prce ching. vehicle see supra § 
1. Kauffman vy. Nelson, 225 Pa. 
174, 73 A 1105. 
§ Duty to look and listen see infra 
2. Hirsch v. Plowden, 35 Ga, A. 
763, 134 SE 833. 


Noncontributory negligence of 
plaintiff see supra § 906 text and 
note 42. 

3. Steele v. Stahelin, 234 Mich. 
307, 207 NW 822. 

4 Cal.—Whitmore v. Smith, 75 


Cals A125, 2415-2) 919; 

Mo.—Cool v. Petersen, 189 Mo. A. 
717, 175 SW 244, 

N. Y.—Lorenzo vy. Manhattan Steam 
Bakery, Inc., 178 App. Div. 706, 165 


NYS 847 [app dism 222 N, Y. 555 
mem, 118 NE 1066 mem]; Hall v. 
Ponte; 94. Mise. 240, 157 NYS 
1091. : 


Pa.—Fish v. Stulb, 274. Pa. 87, 117 
A 789; Joyce v: Smith, 269 Pa. 439, 
112 A 549; Dugan vy. Lyon, 41 Pa. 
Super. 52. 

Tex.—Bartley v. Marino, (Civ. A.) 
158 SW 1156. 

Wis.—Gilmore v. Orchard, 177 Wis. 
149, 187 NW 1005. 

But compare Armstrong v. Ruben- 
stein, (Que.) 27 RevLegNS 324 (hold- 
ing that one alighting from a street 
car is negligent in crossing in front 


he alighted and thence proceeding to 
the corner and crossing at the regu- 
lar place). 

5. See infra § 941 text and note 


78. . 

6 Hall v. Dilworth, 94 Misc. 240, 
157 NYS 1091. Compare Armstrong 
v. Rubenstein, (Que.) 27 RevLege NS 
324 (applying the rule that one 
crossing a street between. intersec- 
tions must use greater care than 
when crossing at a regular crossing 
place, to a person alighting from a 
street car and crossing in front of it 
toward the opposite side of the 
street at a distance of twenty-five 
feet from the interseetion). 

Care required of pedestrian cross- 
ing street between intersections see 
supra § 

7. Luethe v. Schmidt-Gaertner 
Co.,; 170 Wis. 590, 176 N W638. 

8. Leach v. Asman, 130 Tenn, 510, 
172 SW 303. 

9. Leach v. ASman, supra. 

Care required of pedestrian cross- 
ie street diagonally see supra. § 
10. Fennel vy. Yellow Cab Co., 138 
Wash. 198, 244 P 253. 

Pedestrian crossing street diago- 
nally see supra § 926. 

11. Fennel vy. Yellow Cab €o., 138 
Wash. 198, 244 P 253. 

Violation of statute or ordinance 
as negligence see supra § 911. : 

12. Eddy v. Spelger, 117. Wash, 
632, 201 P 898. 

13. Eddy v. Spelger, supra. 

Violation of ordinance as negli. 
gence see supra § 911.. 


. 


i 
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[§ 938] (3) Waiting in Street.1¢ It is not negli- 
gence as a matter of law to stand in the traveled 
portion of a street or highway to await the arrival 
of an approaching street car or other vehicle, at a 
regular stopping place thereof,!> nor to stand at 
the outer edge of the roadway to give a signal 
preparatory to boarding such approaching vehicle,'® 
nor, after alighting, to stand by the side of the car 
until it shall pass and permit crossing toward the 
opposite side of the street,!7 and one so doing is 
not strictly bound to get out of the way of an 
approaching automobile.'* However, a person so 
waiting in the street is, like every other user of the 
highway,!® required to exercise ordinary care for his 
own safety and protection,?° and it has been held 
that a statute imposing a penalty upon a pedestrian 
who negligently uses the street or recklessly dis- 
regards his own safety is proper to be considered 
in determining whether or not he has done so.” He 
is not necessarily negligent in stepping back one 
step to permit a passenger to alight from the street 
car he is about to board,?? nor in stepping in front 
of a motor vehicle when threatened with danger 
by the near approach of another automobile.?* 

[§ 939] (4) Alighting from Street Car or Vehicle. 
One alighting from a street car or other vehicle 
is, like every other user of the highway,”* required 
to use the care: and prudence of an ordinary per- 
son for his own safety and protection,”> and to see 
that he does not place himself in such situation 
that injury will probably result to him,?® and he 
should remain on the street car until he has rea- 
sonably ascertained that it is safe for him to step 
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into the street without being struck by an approach- 
ing motor vehicle;27 but when a car stops and it is 
announced that passengers are to alight, the pas- 
senger ordinarily has the right to assume that it is _ 


‘safe for him so to alight in the ordinary manner.** 


Alighting at unusual place. A person who 
alights from a street car or other vehicle in the 
middle of a block or at other than a regular stop- 
ping place thereof is not negligent as a matter of 
law,?® but, in view of the duty resting upon him 
to exercise reasonable care under all the cireum- 
stances,®° in so doing he is ordinarily required to be 
more cautious and vigilant for his own protection 
than when he alights at a regular stopping place,** 
and a failure thereof constitutes negligence.*? 

Alighting from moving car. One who alights from 
a street car or other vehicle on which he was a 
passenger while it is moving or before it has come 
to a complete stop is not to be held guilty of 
negligence as a matter of law;** but it is negligence 
to jump from a moving street car in front of a 
passing automobile.** 

Alighting backward from a street car or other 
vehicle is not necessarily negligence on the part 
of one in other respects exercising due care to dis- 
cover the approach of automobiles.*® 

[§ 940] (5) Duty To Look and Listen.** A per- 
son crossing a traveled portion of a street or high- 
way, for the purpose of boarding, or after alighting 
from, a street car or other vehicle, has an equal right 
in the highway with motor vehicles,*7 and therefore 
is not as a matter of law negligent in failing to look 
or listen for their approach;?® but the exercise 


14. Person in safety zone: 
Duty to look and listen see infra § 
940 text and notes 65, 71. 
Reliance upon observance of law by 
automobile driver see infra § 941 
text and notes 84, 85. 
15. Cal.—Fong Lin v. Probert, 50 
Cal. A339, 195 -P 437. 
Conn.—Mezzi v. Taylor; 99 Conn. 1, 
120 A 871. 
' Towa.—Walmer-Roberts v. Hennes- 
sey, 191 Iowa 86, 181 NW 798. 
Mich.—Bruman v. Yellow Taxicab 
Co., 220 Mich. 41, 189 NW 887; Jarosz 
v. Geisler, 219 Mich. 283, 189 NW 12. 


Minn.—Lustik v. Walters, 169 
Minn. 313, 211 NW 311. 

Tex.—Moss v. Koetter, (Civ. A.) 
249 SW 259. 

Wis.—Nelson v. Pauli, 176 Wis. 1, 
186 NW 217. 


16. Lustik v. Walters, 169 Minn. 
$13, 211 NW 311. 

17. Hartnett v. Tripp, 231 Mass. 
382, 121 NE 17. 

Right to cross to opposite side of 
street see supra text and notes 4~—7. 

18. Lustik v. Walters, 169 Minn. 
$13, 211 NW. 311. 

19. See supra § 907. 

20. Russell v. Bauer-Berger Gro- 
cery Co., (Mo. A.) 288 SW 985. 

21. Mezzi v. Taylor, 99 Conn. 1, 
120 A 871. 

22. Sommer v. Martin, 55 Cal. A. 
603, 204 P 33. 

23. Schilling v. Hayes, 55 Cal. A. 
1, 202 P 680; Ward v. Cathey, (Tex. 
Civ: A.) 210 SW 289. 

Acts in emergencies see supra § 
910. 
24. See supra § 907. 

25. Brewster v. Barker, 
Div. 724, 113 NYS 1026. 

26. Brewster v. Barker, supra. 

27. Ruddy v. Ingebret, 164 Minn. 
40, 204 NW 630, 44 ALR 159. 

Alighting from moving car see in- 
fra text and note 23. 

28. Brewster v. Barker, 129 App. 
Div. 724, 118 NYS 1026. 

Right to rely upon care of auto- 
mobile driver see infra § 941. 


129 App. 


29. Brown v. Brashear, 22 Cal. A. 
135, 133 P 505; Schafer v. Rose-Gor- 
man-Rose, Inc., 192 App. Div. 860, 183 
NYS 161; Leitmeyer v. Feldman, 283 
Pa. 512, 129 A 573;-Weaver v. Pick- 
ering, 279 Pa. 214, 123 A 777. 

[a] One alighting in a street in- 
tersection across which the street 
car on which he was a passenger is 


moving is not negligent as a matter: 


of law, and the question of his negli- 
gence is for the jury. Brown v. 
Brashear, 22 Cal. A. 135, 133 P 505. 

30. See supra § 907. 

31. Leitmeyer v. Feldman, 283 Pa. 
512, 129 A 573; Weaver v. Pickering, 
279 (Pa... 214, 123 \°A!77T: Bartley :v. 
Marino, (Tex. Civ. A.) 158 SW 1156; 
Armstrong v. Aubenstein, (Que.) 27 
RevLegNS 324. 

Duty to look see infra § 940 text 
and note 63. 

Pedestrian crossing street between 
intersections See supra § 923. 

32. Leitmeyer v. Feldman, 283 Pa. 
512, 129 A 573; Weaver v. Pickering, 
279 Pa. 214, 123 A 777; Armstrong v. 
Rubenstein, (Que.) 27 RevLegNS 324, 

33. Brown v. Brashear, 22 Cal. A. 
135, 133 P 505; Maryland Ice Cream 
Co. v. Woodburn, 133 Md, 295, 105 A 
269; Quinn v. Bradley, 218 Mich. 682, 
188 NW 443. : 

34. Brown v. Brashear, 22 Cal. A. 
135, 133 P 505; Horowitz v. Gottwalt, 
(N. J. Sup.) 102 A 930. 

35. Hartnett v. Tripp, 231 Mass. 
882, 121 NE 17; Cunnien v. Superior 
Iron Works Co., 175 Wis. 172, 184 NW 
767, 18 ALR 667. 

36. Duty of pedestrian crossing 
ray to look and listen see supra 
§ : 

37. 
85 


38. U. S.—Garside vy. New York 
Transp. Co., 146 Fed. 588 [mod on 
other grounds 157 Fed, 521, 85 CCA 
285]. 
aaheiray Saath v. Trandel, 227 Ill. A. 
359. 

Me.—Day v. Cunningham, 125 Me. 
28, 133 A 855, 47 ALR 1229) 


See supra § 936 text and note 


Md.—Pollock v. Watts, 142 Md. 403, 
121 A 238; Baltimore City Taxicab 
os v. Emanuel, 125 Md. 246, 93 A 


Ae aT Re v. Angel, 152 NE 


Mich.—Jarosz v. Geisler, 21 ich. 
aeee 189 NW 12. a Mies 
inn.—Johnson v. Young, 127 Minn. 
462, 149 NW 940; Liebrecht v. Cran- 
dall, 110 Minn. 454, 126 NW 69. 
Mo.—Flach v. Ball, 209 Mo. A. 889, 
240 SW 465: Bongner v. Zeigenhein, 
‘ees wagy ibe 147 SW 182, 
. ¥.—Mabs v. Park, 200 App. Div. 
75, 192 NYS 664; Crombie y. O'Brien, 
178 App. Div. 807, 165 NYS 858. 
’Oh.—Hughes v. Schultz, 17 Oh. A. 
Klein v. Goldstein, 14 Oh. Cir. 
Ct. N.S, 586 [aff 11 OhNPNS 1]; 
Whitford v. Stewart, 17 OhNPNS 81. 
Pa.—Lewis v. Wood, 247 Pa. 545, 
93 A 605; Bohm v. Beckdol, 81 Pa. 
Bie fat ee 
enn.—Driver vy. Arn, 6 pi 
Vivien A Tenn a 
Wis.—Luethe v. Schmidt-Garetner 
Co., 170 Wis. 590, 176 NW 63. 
Alta.—Bibeault v, Ramsey, 69 Dom 
LR'111, [1922] 3 WestWkly 521. 
Sask.—Coe v. Mayberry, 11 Sask. 
L. 425, [1918] 3 WestWkly 382 [app 
dism (Sask.) (1919) 1 WestWkly 357]. 
[a] Failure to look in particular 
direction.—One who alighted from a 
Street car and crossed behind it 
toward the opposite side of the street, 
and who looked toward his right for 
approaching vehicles coming from 
the opposite direction to that of the 
street car, is not negligent as a mat- 
ter of law in failing to look at that 
particular time to his left for a ve-' 
hicle approaching from the rear of 
the street car and passing on the 
left side thereof, even though no 
ordinance or law prohibited the auto- 
mobile driver from so passing to the 
left. Klein v. Goldsmith, 14 OhscCiess 
Ct. N. S. 586 [aff 11 OhNPNS 1]. 
[b] Rule applied.—Hvidence that 
one alighted from a street car, passed 
to the rear of it, started across to 


_— eee nee __i«i«~«~i~CiCSCiTlll ll lt 
For later cases, developments and changes inthe law see cumulative Annotations, same title, page and note number. 
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of reasonable care for his own safety and protec- 
tion®® may under the circumstances require him 
to look or listen,?° in which ease his failure so to 
do is negligence.*4 Thus, one who crosses a street 
to or from a street car with an umbrella so held as 
to obscure his vision,*? or runs into the side of,** 
or is struck by,** an automobile approaching in 
plain sight, has been held guilty of negligence; but 
one who looks as far as he is able and whose view 
of the automobile which strikes him is obscured by 
the street car he is about to board is not neces- 
sarily negligent in failing to see it.*® 

Matters to be considered. In determining whether 
a failure to look is negligent, it is proper to con- 
sider the fact that a passenger, in alighting from a 
vehicle, ordinarily faces at right angles to the diree- 
tion from which automobiles approach,*® and that 
he is entitled to assume that the driver of a motor 
vehicle will not attempt to pass so close to a street 
car discharging passengers as not to allow a reason- 
able space for them to step from the car to the 
street.4* ; 

Extent of duty. A person crossing to or from a 
street car or other vehicle is not required, in the 
exercise of ordinary care, to look the whole distance 
that a motor vehicle might be visible,*® but only 
far enough to warrant an ordinarily careful and 
prudent person in coneluding that no such automo- 
bile is in such proximity as, if properly managed 
and controlled, to endanger his safety in crossing,*® 
in view of his right to rely upon the exercise of 
reasonable care and compliance with the law on the 
part of drivers thereof ;°° and the duty to look has 
been said®! to be less in the case of one stepping 
from a street car into the traveled roadway than 


the opposite curb, and had gone only 47. 
a few feet when struck by defend- Reliance 
ant’s automobile, is not sufficient to 
show the want of due care in failing 48. 
to look such as to justify a directed|110 A 686. 
verdict for the defendant, Hughes 49. 
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Sougstad v. Zils, supra. 
on care of automobile 


driver see infra § 941. 
Wetzler v. Gould, 119 Me. 276, 


Wetzler v, Gould, supra; Frary 
Grand Rapids Taxicab Co., 


{a] Rule applied.—One who, be- 
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of a pedestrian leaving the curb to cross the street,®? 
because the latter is leaving a place of safety for 
one of danger, whereas careful observation on the 
part of the former, already in a dangerous situation, 
may not increase the safety of his position, and he 
may be more careful in attempting to reach the side 
of the street than to stop where he alights.5% 

Failure to see. Although the duty. to look ordi- 
narily implies the duty to see what is in plain 
sight,>* a person alighting from a street car or other 
vehicle who looks and listens with reasonable care 
for approaching automobiles, and sees none, and 
proceeds to cross. toward the side of the street, is 
not negligent as a matter of law in failing to see a 
motor vehicle which strikes him.®® 

Looking again. There is no imperative rule of 
law requiring a person crossing a roadway to or 
from a street car or other vehicle to be repeatedly 
and continuously looking for approaching vehicles, 
under the penalty that his failure to do so will 
constitute negligence,°® and hence when he has 
looked upon alighting from the vehicle or upon 
leaving the curb and has seen nothing, he is not as 
a matter of law negligent in proceeding to eross 
without looking again,°" especially where the street 
is not much used or frequented by vehicles and 
therefore is not an exceptionally dangerous place ;5* 
but he may be negligent in fact, under the cireum- 
stances, in failing to continue or repeat his obser- 
vation,°® as where a considerable time elapses be- 
tween his looking and alighting from the vehicle.6* 

A passenger alighting from a street car or other 
vehicle is not guilty of negligence as a matter of 
law in failing to look in the direction from which 


oP 192 P 907. 
a.—Leitmeyer v. Feldman, 283 Pa 
512, 129 A 573: Lewis v. Woo 7 
Pa. 545, 93 A 605. ea via 
ash.—Hillebrant vy. M 

Wash. 250, 128 P 892. Paar on 
227] [a] Rule applied.—(1) One alight- 
ing from a street car who saw ai 
car standing on the other track acrass 


v. Schultz, 17 Oh. A, 262. Ver 
39. Care required in general see| Mich. 445, 198 NW 897. 
supra § 907. 
40. U. S.—Garside v. New York 


Transp. Co., 146 Fed. 588 [mod_ on 
other grounds 157 Fed. 521, 85 CCA 


285]. 
iy eealderif v. Maggard, 162 Ky. 


424, 172 SW 674. 

La.—Abels v. Brown, 156 La. 72, 
100 S 54. 

Me.—Day v. Cunningham, 125 Me. 
328, 133 A 855, 47 ALR 1229. 

Md.—Baltimore City Taxicab Co. 
vy. Emanuel, 125 Md. 246, 93 A 807. 

Mass.—Gibb v. Hardwick, 241 Mass. 
546, 135 NE 868. 

Pa.—Fish v. Stulb, 274 Pa. 87, 117 
A 789; Kauffman v. Nelson, 225 Pa. 
174, 73 A 1105. 

Va.—Smith v. Virginia R., etc., Co., 
144 Va. 169, 131 SE 440. Q 

Wis.—Becker v. West Side Dye 


“works, 172 Wis. 1, 177 NW _ 907. 


41. Conn.—Wolfe v. Ives, 83 Conn. 
174, 76 A 526, 19 AnnCas 752. 
Lia.—Abels v. Brown, 156 La. 72, 
400 S 54; Collier v., Varino, 153 La. 
96 S 500. 
Ooo ra swieGibb v. Hardwick, 241 
Mass. 546, 135 NE 868, 
Pa.—Kauffman. v. Nelson, 225 Pa. 


174, 73 A_1105. 


ue.—Evans v. Lalonde, 47 Que. 
ge B14) 
SMa Roder v. Legendre, 147 La. 295, 
84 S 787. 


43. Itzkovitch v. Schorling, 155 La. 
423, 99 S 353. I 
44, MacDiarmid Candy Co. v. 
Schwartz, 11 Oh. A, 303; Schmidt v. 


Schalm, 2 Oh. A. 268. 
“45. Sternfeld v. Willison, 174 App. 


iv. 842,.161 NYS 472. 
dé: ~Sougstad v. Zils, 180 Wis. 464, 


1938 NW 656. 


fore leaving the curb to take a street 
car, looks such distance as would 
lead an ordinarily prudent person, un- 
der like circumstances, having in 
mind his own safety, to believe that 
no properly managed vehicle beyond 
it would approach and strike him, and 
sees nothing, is not negligent as a 
matter of law in proceeding to cross. 
Wetzler v. Gould, 119 Me. 276, 110 
A 686. 

50. Right to rely on care of auto- 
mobile driver see infra § 941. 

51. Memphis Taxicab Co. v. Parks, 
202 Fed. 909, 121 CCA 267. 

52. Duty of pedestrian to look 
and listen see supra § 924. 

53. Memphis Taxicab Co. v. Parks, 
202 Fed. 909, 121 CCA 267. 

54. See supra § 908 text and note 
55. 

55. Ramsay v. Volkening, (Mo. A.) 
245 SW. 212; O’Neil v.. Kopke, 170 
App. Div. 601, 156 NYS 664. 

56. Hennessey v. Taylor, 189 Mass. 
583, 76 NH 224, 3 LRANS 345, 4 Ann 
Cas 396; Marsters v. Isensee, 97 Or. 
567,,192 P1907, 

Duty to keep continuous lookout 
see supra § 908 text and note 60. 

57. U. S.—Phillips v. Taxi Serv. 
Co., 1838 Fed. 869 [aff 187 Fed. 734, 
109 CCA 482]. 

Ind.—Rump v. Woods, 50 Ind. A. 
347, 98 NE 369. 

Me.—Wetzler v. Gould, 119 Me. 276, 
110 A 686. 

Mass.—Bishop  v. Pastorelli, 240 
Mass. 104, 182 NE 716., 

Mo.—Flach y. Ball, 209 Mo. A. 389, 
240 SW 465; Bongner v, Zeigenhein, 
165 Mo. A, 328, 147 SW 182. 

Or.—Marsters v. Isensee, 


Tan Or. 


the street, and knew that she could 
cross the street before the car could 
reach her, or before any automobile 
which obeyed the city ordinance ‘re- 
quiring it to stop at the rear of @ 
car discharging or receiving passemn- 
gers could start up and reach the 
point she was crossing, was not neg- 
ligent as a matter of law in attempt- 
ing to cross the street without look- 
ing again to see whether the stréet 
car had started, as a result of which 
she was struck by defendant’s auto- 
mobile traveling in the same direction 
as the street car. Flach v. Ball, 209 
Mo. A. 389, 240 SW 465. (2) A per- 
son crossing behind ‘one street car 
for the purpose of boarding another 
who took proper observation before 
leaving the curb, is not negligent as 
a matter of,\law in failing to’ look 
again upon passing the first -street 
car and entering the other half vf 
the street. Phillips v. Taxi ‘Serv. 
Co., 183 Fed. 869 [aff 187 Fed. 734. 
Ape ee 482]. K 
-T 5S: ongner v. Zeigenhein, 5 

A. 328, 147 SW 182. bein 
His eee Fe hae, Mich: 369, 

5 ape By ephano v. Smith, 
GAT i02r A: Big" int 

60. Hill v. Lappley, 199 Mich. 3869, 
165 NW 657; Di Stephano v. Smith, 
(R. 1.) 102 A817, 

[a] MTlustration. — An elderly. 
woman about to alight from a motor 
truck who looked: for approaching’ 
vehicles and saw none, and then gath- 
ered her bundles together and’ delib- 
erately alighted from the truck and 
started across to the curb without 
looking again was negligent. Hill wv. 
Lappley, 199 Mich. 369, 165 NW 657. 
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motor vehicles would approach,®! but in the exer- 
cise of reasonable care the omission so to do may 
be negligence,®2 especially where he alights at a 
point other than a regular stopping place.** 

One standing in the street, waiting to board a 
street car, is not as a matter of law negligent in 
failing to look for or see an approaching motor 
vehicle,°* espetially when he is in a safety zone,°° 
or when the automobile is on the wrong side of the 
street ;°® and similarly, one about to board a street 
car which is stopping is not necessarily negligent in 
walking by its side a few steps in the same direction 
as it is moving, toward its entrance, without look- 
But, in view of the duty resting 
upon every user of the highway to exercise reason- 
able care for his own safety and protection,®® a 
person is not entitled to take a position in the street, 
even very close to the car tracks, as a street car ap- 
proaches, and remain, oblivious to his surround- 


ing behind him.® 


-61. Conn.—Wennell v. Dowson, 88 
Conn, 710, 92 A 663. 

Ill.— Mattice v. Klawans, 228 Ill. A. 
126 [rev on other grounds 312 Ill. 
299, 143 NE 866]. 

' Md.—Maryland Ice Cream Co. v. 
‘Woodburn, 133 Md. 295, 105 A 269. 

Mich.—Deal v. Snyder, 203 Mich. 
273; 168 NW 973. 

Minn.—lLiebrecht v. Crandall, 110 
Minn. 454, 126 NW 69. 

N. Y.— Brewster v. Barker, 129 App. 
Div. 724, 113 NYS 1026. 

Wis.—Cunnien v. Superior Iron 
Works Co., 175 Wis. 172, 184 NW 767, 
18 ALR 667. : : 

[a] .Facing forward in alighting. 
—One who alights from a street car 
at a regular stopping place facing 
forward with his left hand on the 
handle bar as he alights is not neg- 
ligent in failing to look toward the 
rear to see an approaching automo- 
bile. Mattice v. Klawans, 228 11l..A. 
126 [rev on other grounds 3812 Jl. 
299, 1438 NE 866]. 

[b] Alighting backward. — One 
cannot be said as a matter of law to 
be guilty of contributory negligence 
in alighting backward from a wagon 
standing in the street, with ample 
passing room and little traffic, with- 
out looking to the rear to ascertain 
whether or not other vehicles are 
approaching. Cunnien  v. Superior 
Iron Works Co., 175 Wis. 172, 184 NW 
767, 18 ALR 667. j 

Care required in alighting from 
street car or other vehicle see supra 


939. 
1 Maryland Ice Cream Co. .v. 
Woodburn, 133. .Md. 295, 105 A 269; 
Deal v. Snyder, 203 Mich. 273, 168 


Nw 973; Uetz v. Skinner, 212 Mo. A. 
444, 249 SW 651. 

{a] Zllustration——When an auto- 
mobile stopped near the center of the 
highway, at a point where approach- 
ing vehicles could be seen for a long 
distance, and a. passenger alighted 
therefrom on the right-hand side and 
started across to the side of the road 
without making any effort to dis- 
cover or observe the approach of the 
automobile which struck him, he was 
guilty of such negligence as to bar 
a recovery. Deal v. Snyder, 203 Mich. 
273, 168 NW 973. 

3. Uetz v. Skinner, 212 Mo. A. 444, 
249 SW 651. 

Alighting from street car at un- 
usual place see supra § 939 text and 
note 31. : 

64. Conn.—Mezzi_ v. 99 

‘onn. 1, 120 A 871. 
Coney Co Waliner_ Roberts v. Hennes- 
sey, 191 Iowa 86, 181 NW 798, 

Mich.—Rohrer v. Schreiber, 223 
Mich. 355, 193 NW 905. 

Minn.—Arseneau_ V. 106 
Minn, 257, 119 NW_ 46. 

_Mo.—Grouch v. Heffner, 184 Mo. A. 
365, 171 SW 23. 
R.. I.— Elliott v. O’Rourke, 40 R. I. 


Taylor, 


Sweet, 


‘car which was almost beside 
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negligence.”° 


187, 100 A 314. 

Tex.—Moss v. Koetter, 
249 SW 259; Posener v. Long, 
A.) 156 SW 591. 

[a] Rule applied.—One who looked 
before leaving the curb and saw no 
automobile approaching was not neg- 
ligent as a matter of law in failing 
to see an automobile which gave no 
warning of its approach and struck 
him as he was about to board a ore 
him. 
Elliott v. O’Rourke, 40 R. I. 187, 100 
A 314. 

65. See infra text and note 71. 

66. Posener v. Long, (Tex. Civ. A.) 
156 SW 591. 

Right to assume vehicle will travel 
on right side of street see infra § 
941 text and notes 77, 78. 

67. Warner v. Berthoif, 40 Cal. A. 
776, 181 P 808. 

. Care required in general see 
supra § 907. 

69. Arseneau v. Sweet, 106 Minn. 
257, 119 NW 46. 

70. Loverage v. Carmichael, 164 
Minn. 76, 204 NW 921. 

[a] Tlustration.—Evidence that a 
pedestrian about to board a street 
ear held an umbrella over him in 
such a way that he could not see 
approaching vehicles as he stood in 
the street, and while so standing was 
struck by defendant’s car, is sufficient 
to support a finding of contributory 
negligence. Loverage v. Carmichael, 
164 Minn. 76, 204 NW 921. 

71. Cal.—Medlin v. 'Spazier, 23 
Cal Al 2420137 (Pros: 

Ill.—Mattice v. Klawans, 228 Tll. A. 
126 [rev on other grounds 312 Ill. 299, 


COivis PAD) 
(Civ. 


143 NE 866]. 
Mich.—Rohrer vy. Schreiber, 223 
Mich. 355, 198 NW 905: Bruman v. 


Yellow Taxicab Co., 220 Mich. 41, 189 
NW 887; Jarosz v. Geisler, 219 Mich. 
283, 189 NW 12; Metcalf v. Peerless 
Laundry, etc., Co., 215 Mich. 601, 184 
NW 482. 


Minn.—Johnson ov. Young, 127 
Minn, 462, 466, 149 NW 940. 
Pa.—Weaver v. Pickering, 279 Pa. 


214, 123 A 777; Bohm vy. Beckdol, 81 
Pa. Super. 178. 

“T'The statute] modified the doc- 
trine of reciprocal rights in the 
street in all cases falling within its 
terms, and obviates the necessity, if 
any theretofore existed, on the part 
of those boarding or leaving stand- 
ing cars, of looking out for approach- 
ing automobiles. In such case they 
have the right to presume that per- 
sons using so dangerous an agency 
will perform their duty and obey the 
statute, and, in the absence of rea- 
sonable ground to think otnerwise, 
they are not guilty of negligence in 
assuming freedom from a danger 
which can come only from such vio- 
lation, Whatever the rule may here- 
tofore have been, the burden of the 
lookout is now upon the automobile 


In safety zone. 
or other vehicle, or waiting therefor, at a place 
over which a statute or ordinance positively forbids 
the movement of motor vehicles, is not required to 
look for approaching automobiles, under the penalty 
that upon failing to do so he will be deemed negli- 
gent as a matter of law.” 

[§ 941] (6) Reliance on Care of Automobile 
Driver. In view of the right of one using the high- 
way to rely upon the exercise of ordinary care and 
compliance with the law on the part of others using 
it in common with him,*? a person about to board 
a street car or other vehicle in the street or high- 
way, or who has alighted therefrom, is not negli- 
gent as a matter of law in assuming that the drivers 
of motor vehicles which may approach him will use 
reasonable care with reference to his position,” and 


; a 


[§§. 9402941. 


ings,°? and a want of ordinary care constitutes 


One alighting from a street car 


driver, and the duty of the street-car 
passenger is diminished accordingly.” 
Johnson v. Young, supra. 

[a] Thus one alighting from a 
street car and still within four feet 
of its steps is not negligent in fail- 
ing to look for an approaching auto- 
mobile, where an ordinance prohibits 
motor vehicles from being driven 
Ape tee Sas feet on a standing street 
car. edlin v. azier, 23 f : 
242, 137 PF 1078, nee 
_ Right to rely on care of driver see 
infra § 941. 

hg ave supra § 909. 

z al.—Averdieck y. Barris. 
Cal, A. 495, 218 P 786. a 
e.—Day v. Cunningham, 125 Me. 
328, 133 A 855, 47 ALR 1229: Wetzler 
v. Gould, 119 Me. 276, 110 A 686. 
Mace RPA acer os v. Taylor, 189 
ass, CO IN 4,3 LRA 
4 AnnCas 396. NS need 

Minn.—Arseneau v. 106 
Minn. 257, 119 NW 46. 

Mo.—Russell v. Bauer-Berger Gro- 
cery Co., (A.) 288 SW 985: Cool vy. 
Petersen, 189 Mo. A. 717, 175 SW 244, 

N. Y.—Kalb v. Redwood, 147 App. 
Div. 77, 131 NYS 78% [aff 207 N. Y,. 
Se eraeiees J Nee 1107 mem]; Caesar 
v. Fi ve. Coach Co., 45 isc. 

90 NYS 359. Wie 

a.—Lewis v. Wood, 247 Pa. 545 
93 A 605; Hanley v. Bakey, 77 Pa. 
Super. 36. 

Wash.—Mickelson vy. 81 
Wash. 423, 142 P 1160. 

Wis.—Sougstad v. Zils, 180 Wis. 
464, 193 NW 656: Syslack v. Nevin 
Grocery Co., 180 Wis. 267,193 NW 61. 

Compare Steele v. Stahelin, 234 
Mich. 307, 207 NW 822 (holding that 
an automobile, stopped upon ap- 
proaching a street car discharging 
passengers, may not start immedi- 
ately upon the starting of the street 
car, without regard to persons who 
have alighted from the car and have 
not yet reached the side of the street, 
and that the negligence of a person 
proceeding to cross ahead of the au- 


Sweet, 


Fischer, 


tomobile under such circumstances is - 


for the jury and not for the court). 

[a] Space for automobile to pass. 
—One crossing toward a street car, 
who has progressed so far that there 
is behind him a space of more than 
twenty feet, has the right to assume 
that an _ approaching automobile 
driver will avail himself of the op- 
portunity to pass in safety or will 
stop if necessary in order to avoid 
injury. Wetzler vy. Gould, 119 Me. 
276, 110 A 686, 

[b] Space for passenger to alight. 
—A person alighting from a street 
ear is entitled to assume that no ap- 
proaching automobile would attempt 
to pass the car so closely as not to 
allow reasonable space for him to 
step from the car to the street. Soug- 
Ao v. Zils, 180 Wis. 464, 193 NW 
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will obey the law,’* as that such driver will have 
his automobile under proper control,’> and that it 
will not depart from its legal and ordinary course 
of travel,’® or pass on the wrong side of the street 
ear™’ or on the left-hand side of the street,78 and 
that he will not operate his automobile at a danger- 
ous or illegal speed,’® and he will comply with a 
regulation requiring him to stop when approaching 
a street car taking on or discharging passengers®® 
or prohibiting him from approaching closer to it 
than a specified distance.*t Such a presumption 
does not, however, absolve a person boarding or 
alighting from the ear from using ordinary care 
for his own safety,’? and if he becomes or would 
become, in the exercise of ordinary care, aware of 
danger in time to avoid being injured, and fails to 
do so, he is negligent.®? 


A person in a safety zone has a right to deem him- | 


self secure from the dangers incident to motor vehi- 
cle traffic, but is nevertheless bound to exercise 
reasonable care to avoid danger which is apparent.®® 

[§ 942] k. Persons Riding on Street Cars.2¢ <A 
person riding upon a street car must exercise a 
degree of care commensurate with the obvious dan- 
gers to avoid injury by motor vehicles.87 Ordinary 
care, however, is all that is required.8* He is not 
bound to anticipate negligence on the part of opera- 
tors of motor vehicles.®® 

74 Mass.—Pierce v. Hutchinson, 
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Wis.—Zimmermann  v. 


[42 C.5.] 1165 


Projecting arm from car. It is not negligence 
per se for a passenger to ride with his arm extended 
out of the car window where it is struck by a pass- 
ing motor truck.®° 

Riding on rear bumper. A passenger on a crowded 
street car standing on a bumper outside the rear 
platform is not guilty of contributory negligence 
precluding a recovery by him for injuries sustained 
when a motor vehicle following the street car failed 
to stop and ran into him when the street car slowed 
up and stopped.°+ 

Motormen and conductors. A motorman of a 
street car is required to exercise ordinary care to 
see and to take precautions to avoid injury from 


collisions between his street car and motor 
vehicles.°?, But ordinary care is all that is _re- 
quired.°*? A conductor of a street car engaged in 


collecting fares on the running board of his car, and 
exercising ordinary care to see and avoid injury 
from other vehicles is not guilty of contributory 
negligence barring recovery for injuries sustained 
as a result of a collision between the street car and 
a motor vehicle.®* 

' [§ 943] 1. Persons under Disability®°>—(1) In 
General. In accord with the general rule with re- 
spect to the care which persons under disability are 
required to exercise to avoid injury,°® a person 
under any physical disability is required to exercise 
Mednikoff, | ing the approach of a car. In reach- 


241 Mass. 557, 136 NE 261. 

Mich,—Jarosz v. Geisler, 219 Mich. 
283, 189 NW 12. 

Minn.—Plasch v. Fass, 144 Minn. 
44, 174 NW 438, 10 ALR 1446. 

Mo.—Russell v. Bauer-Berger Gro- 
cery Co., (A.) 288 SW 985; Flach v. 
Ball, 209 Mo. A. 389, 240 SW 465. 

N. Y.—Hall v. Dilworth, 94 Misc. 
240, 157 NYS 1091. 

Tex.—Ward v. Cathey, (Civ. A.) 
210 SW 289. 

And see cases infra notes 75-81. 

75. Syslack v. Nevin Grocery Co., 
180 Wis. 267, 193 NW 61. 

76. Averdieck v. Barris, 63 Cal. A. 
495, 218 P 786. ‘ 

77. U. S.—Garside v. New York 
Transp. Co., 146 Fed. 588 [mod on 
ep grounds 157 Fed. 521, 85 CCA 

Cal.—Averdieck v. Barris, 63 Cal. 
A. 495, 218 P 786. 

Mo.—Cool v. Petersen, 189 Mo. A. 
717, 175 SW. 244. 

N. Y.—Kalb v. Redwood, 147 App. 
Div. 77, 131 NYS 789 <[faff 207 N.Y: 
739 mem, 101 NE 1107 mem]. 

Wash.—Mickelson v. Fischer, 81 
Wash. 423, 142 P 1160. 

78. Hall v. Dilworth, 94 Misc. 240, 
157 NYS 1091. 

[a] TDlustration.—One who alights 
from a street car and crosses behind 
it as its rear end projects into an 
intersection, and is struck by an au- 
tomobile coming on the wrong side 
of the intersecting street, from the 
direction toward which the pedestrian 
is going, is not negligent as a mat- 
ter of law in failing to see or avoid 
it. Hall v. Dilworth, 94 Misc. 240, 
157 NYS 1091. 

79. Bolles v. Boone, 66 Cal. A. 238, 
225 P 775; Liebrecht v. Crandall, 110 
Minn. 454, 126 NW 69; Russell v. 
Bauer-Berger Grocery Co., (Mo. A.) 
288 SW 985; Cool v. Petersen, 189 Mo. 
A. 717, 175 SW 244; Syslack v. Nevin 
Grocery Co., 180 Wis. 267, 193 NW 
61 


80. Mich.—Bruman Vi, Yellow 
Taxicab Co., 220 Mich. 41, 189 NW 
887, 


Oh.—Du Bois v. Schell, 5 Oh. A, 30 
[aff 94 Oh. St. 93, 113 NE 664, LRA 
1917A 710]. 

Pa.—Lewis v. Wood, 247 Pa. 545, 
93 A 605; Bohm vy. Beckdol, 81 Pa. 
Super. 178. 

Tex.—Ward vy. Cathey, (Civ. A.) 
210 SW 289. 


165 Wis. 333, 162 NW 349. 

81. Cal.—Bolles v. Boone, 66 Cal. 
A. 238, 225 P 775; Medlin v. Spazier, 
23 Cal. A. 242, 187 P 1078. 

Mass.—Ames vy. Madonna, 247 Mass. 
270, 141 NE 878. 

Mich.—Metcalf v. Peerless Laun- 
ee ete., Co., 215 Mich. 601, 184 NW 

Minn.—Johnson vy. 127 
Minn, 462, 149 NW 940. 

Mo.—Flach v. Ball, 209 Mo. A. 389, 
240 SW 465. 

N. Y.—Mabs-v. Park, 200 App. Div. 
75, 192 NYS 664; MeNally v. Samuel 
Appel’ '€o:, 189° App. Div." 918, . 178 
NYS 902; Crombie v. O’Brien, 178 
App. Div. 807, 165 NYS 858; Lorenzo 
v. Manhattan Steam Bakery, Inc., 178 
App. Div. 706, 165 NYS 847 [app dism 


Young, 


222) NEY. 55. anlems + 11'S 7aN He 1066 
mem]. 

Oh.—Whitford  v. Stewart, 17 
OhNPNS 81. 

Pa.—Lewis v. Wood, 247 Pa. 545, 
93 A 605: Bohm v. Beckdol, 81 Pa. 
Super. 178. 

Tex.—Ward v. Cathey, (Civ. A.) 210 
SW 289. 

Wis.—Zimmermann y. Mednikoff, 


165 Wis. 338, 162 NW 349. 

{a] Automobile coming from the 
opposite direction.—A person alight- 
ing from a street car who passes be- 
hind it and crosses toward the oppo- 
site side of the street is entitled to 
rely upon a city ordinance forbidding 
a vehicle overtaking or meeting a 
street car which has stopped to re- 
ceive or discharge a passenger to 
pass or approach within eight feet 
of the car so long as it is stopped or 
remains standing for such purpose. 
Lorenzo v. Manhattan Steam Bakery, 
Inc.,:178 App. Div. 706, 165 NYS 847 
[app dism 222 N. Y. 555 mem, 118 
NE 1066 mem]. 

g2. Averdieck v. Barris, 63 Cal. 
A. 495, 218 P 786; Zimmermann v. 
Mednikoff, 165 Wis. 333, 162 NW 
349 


83. Russell v. Bauer-Berger Gro- 
cery Co., (Mo, A.) 288 SW 985. 

84 Rohrer v. Schreiber, 223 Mich. 
355, 357, 1983 NW 905; Jarosz v. Geis- 
ler, 219 Mich. 288, 189 NW 12; Metcalf 
v. Peerless Launcry, ete. Co., 215 
Mich. 601, 184 NW 482. 

“The purpose of marking out such 
zones is to provide a place of safety 
in which persons intending to board 
a street car may stand while await- 


ing it, they must exercise due care. 
But when in it they have a right to 
deem themselves secure from the 
danger incident to motor vehicle traf- 
fic.’ Rohrer v. Schreiber, supra. 

85. Rohrer v. Schreiber, supra. 

Duty to discover danger see Supra 
§ 908. 

86. Persons moving to or from 
street cars See supra §§ 936-941. 

87. . Kutchai v. Moreton, 218 Mich, 
242, 187 NW 389. 

{a] Employee upon a work car 
resting his feet upon a step extend- 
ing beyond the line of the car’ is 
not guilty of contributory negligence 
where injured by an automobile back- 
ing into the car at right angles. 
Hull v. Bowers, 273 Pa. 429,°117 A 
189. : 

{b] Passenger riding upon the 
running board is negligent where a 
reasonably prudent man under the 
circumstances and conditions would 
not have been standing as he was at 
the time of the accident. Ward v. 
International R. Co., 206 N. Y. 838, 99 
NE 262, AnnCasi1914A 1170. 


88. Kutchai v. Moreton, supra. 
89. Kutchai v. Moreton, supra. 
90. Kutchai v. Moreton, supra. 
91. Smith v. Heibel, 157 Mo. A. 


177, 1387 SW 70. 

92. Lounsbury v. McCormick, 237 
Mass, 328, 129 NE 598. mys 

{a] Error in judgment on part of 
motorman in not stopping upon see- 
ing truck is not negligence as a 
matter of law. Healy v. Warwick, 
174 NYS 632. 


93. Lounsbury v. McCormick, su- 
pra. 
{a] TIllustration.—It cannot be 


said as a matter of law that the mo- 
torman of a street car was contribu- 
torily negligent in failing to see a 
truck stalled on a railroad track 
where it had no right to be, collision 
with which caused injury to the mo- 
torman, where the day was so foggy 
that even with the headlight of the 
street car the motorman could not 
see more than a car length ahead. 
Lounsbury v. McCormick, 237 Mass. 
328, 129 NE 598. 

94. Pierson v. Lyon, 243 Ill. 370, 90 
NE 6938; Dudley v. Kingsbury, 199 
Mass. 258, 85 NE 76. 

95. Care required of operator sée 
supra § 796. 

96. See Negligence [29 Cyc 533 et 
seq]. 
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ordinary care to avoid injury by a motor vehicle.%” 
Such a person is not required to exercise a higher 
degree of care to that end than would be required 
of a person under no disability,9® but it may, how- 
ever, be incumbent upon him to put forth a greater 
degree of effort than would otherwise be necessary 
in order to attain that standard of care which is 
required of every one. 

Blind persons. The mere fact that a person in- 
jured by a motor vehicle in a street or highway was 
blind and unattended does not in itself show con- 
tributory negligence. But a blind person using 
the streets and highways must use ordinary care to 
avoid being injured by motor vehicles.2 In deter- 
mining what constitutes ordinary care on his part, 
his blindness, and all circumstances affecting the 
question as to what care was reasonably necessary 
to avoid injury, should be considered.? The fact 
that he is blind makes it incumbent upon him to 
make greater use of his other senses to prevent 
injury.* 

Deaf persons. A deaf person has the same rights 
in a public street or highway as any other person,°® 
and the mere fact that one injured by a motor 
vehicle therein is deaf does not of itself show that 
he was guilty of contributory negligence.* But he 


97. Folwell vy. Demack Motor Car 
Co., 144 La. 783, 81 S 313. And: see 
cases infra notes 98-13, 

[a] An aged female pedestrian, 
Starting to cross a street, saw an- 
automobile approaching, put thought 
she could get across in time, and [b] 
continued on, so that the car struck 


automobile. 


street. 


MOTOR VEHICLES 


McCann v. Sadowski, 287 
Pa, 294,135 A 207. 
tributory negligence per se 
deaf mute to attempt to cross a 
Robb v. Quaker City Cab Co., 
283 Pa. 454, 129 A 331. 

A deaf and dumb pedestrian 
crossing a bridge roadway who looked 


is guilty of contributory negligence if, he fails ‘to 
exercise ordinary care to avoid injury,’ and the fact 
that he is deaf imposes upon him a duty to make 
greater use of his other senses to that end than 
would otherwise be required: E 

Intoxicated persons.® The intoxication of a per- 
son injured by a motor vehicle is a circumstance to 
be considered on the question of contributory negli- 
gence;!° but the fact of intoxication alone does not 
bar a recovery,!! and the fact of intoxication must 
contribute to the injury.12 However, if he was so 
intoxicated at the time of his injury as to prevent 
him from using ordinary care for his own protec- 
tion, and he did not use such ordinary care and his 
failure to do so contributed directly to the injury, 
he cannot recover.** 

[§ 944] (2) Children'*—(a) In General. The 
standard applicable in the case of adults is not 
ordinarily applied in determining whether a child 
injured by a motor vehicle is guilty of contributory 
negligence.‘ The care required of a child to avoid 
injury by a motor vehicle is that care which would 
ordinarily be exercised under the same or similar 
circumstances by a child of ordinary prudence of 
his age and understanding;*® and, except where he 
is so young as to be conclusively presumed to be 


Schaible, 81 Kan. 323, 105 P 529. 
Mad. ttenheimer vy. Molohan, 146 
Md. 175, 126 A 97. 
Mass.—Rasmussen v. Whipple, 211 
Mass. 546, 98 NE 592. 


(2)-It-is not con- 
Orr a 


[§§ 943-944 


eee er 


her a glancing blow as the driver 
turned to the right and ran on the 
sidewalk to avoid her; the pedestrian, 
on account of her own negligence, 
cannot recover, even if the speed of 
the car was negligent. Folwell v. 
rebeetes Motor Car Co., 144 La. 783, 

98. Horney v. Giering, 132 Wash. 
555, 231 P 958. 

99. Folwell v. Demack Motor Car 
Co., 144 La. 783, 81 S 313; Horney v. 
Giering, 132 Wash. 555; "231 P 958. 
ona see cases infra notes 1-13. 

Apperson v. LAnng) 44 Ind. A. 
186, 87 NE 97, 88 NE 99 

2: McLaughlin ‘Vv. Griffin, 155 Iowa 
302, 1835 NW 1107;- Warruna v. Dick, 
261. Pa. 602, 104 "A 749; Horney v. 
Giering, 1382 Wash. 555, 231 P 958. 

3. Apperson v. Lazro, 44 Ind. A. 
186, 87 NE 97, 88 NE 99. 

, & McLaughlin v. Griffin, 155 Iowa 
302, 185 NW 1107; Horney v. Giering, 
(182 Wash. 555, 231 P 958. 

' “A blind person may be obliged to 
take precautions, practice vigilance 
and sharpen other senses, unneces- 
sary for one of clear vision, in order 
to attain that degree of care which 
the law requires.” Keith v. Worces- 
ter, etc., R. Co., 196 Mass. 478, 483, 
82 NE 680, 14 LRANS 648 [quot Hor- 
ney v. Giering, supra]. 

5. Furtado v. Bird, 26 Cal. A. 152, 
146 P 58; McCann vy. Sadowski, 287 
Pa. 294, 135 A 207; Robb y. Quaker 
City Cab Co., 283 Pa. 454, 458, 129 A 
331, 332. 

“A citizen’s right upon the public 
highway does not depend upon his 
ability to hear, so long as he makes 
proper use of his sight.” Robb v. 
Quaker City Cab Co., supra. 

6. Furtado v. Bird, 26 Cal. A. 152, 
146 P 58; McCann v. Sadowski, 287 
Pa. 294, 135 A 207; Robb v. Quaker 
City Cab Co., 283 Pa. 454, 129 A 331; 
Rhimer v. Davis, 126 Wash. 470, 218 
redealts, 

[a]. Thus (1) the mere fact that 
a deaf man works as a flagman to 
divert traffic from a street closed for 
repairs does not constitute contribu- 
tory negligence per se, precluding 
his recovery for being struck by an 


for automobiles before stepping upon 
the roadway, and again when in the 
middle of the bridge, and who was 
struck by the machine just betore he 
left the roadway, and on the wrong 
side thereof, is not guilty of con- 
tributory ‘negligence as a matter of 
law, and the question of whether he 
exercised ordinary care is properly 
submitted to a jury. Rhimer v. 
Davis, 126 Wash. 470, 218 P 193. 

7. Robb v. Quaker City Cab Co., 
283 Pa. 454, 129 A 331. 

8. Robb v. Quaker City Cab Co., 
supra. 

9. Meg Wrens; genanally 
ligence [29 Cyc 534 

10. De Saddler v. Yellow Taxicab 
Co., 216 Mich. 45, 184 NW 419; Herzig 
v. Sandberg, 54 Mont. 538, £7252) 132: 

11. Allen v. Pearson, 89 Conn. 401, 
94 A 277; De Saddler v. Yellow Taxi- 
cab Co., "216 Mich. 45, 184 NW 419; 
Herzig v. Sandberg, 54 Mont. 538, 173 
ease 
12. yyiten v. Pearson, 89 Conn. 401, 
A 27 


see Neg- 


[a] weie applied.—The violation 
of St. (1911) ec 85, prohibiting an in- 
toxicated person from operating a 
motor cycle on the highway, does not 
preclude recovery for injuries from 
collision with an automobile, to which 


the intoxication did not contribute. 
Allen v. Pearson, 89 Conn. 401, 94 A 
277. 


13. Brkljaca v. Ross, 60 Cal, A. 
431, 213 P 290; De Saddler v. Yellow 
Taxicab Co., 216 Mich. 45, 184 NW 
419. 

14. Care required of operator see 
supra §§ 798-801. 

Contributory negligence of chil- 
dren generally see Negligence [29 
Cyc 585 et seq]. 

15. Ala.—White Swan Laundry 
Co. v. Wehrhan, 202 Ala. 87, 79 S 
479. 

Cal.—Greeneich v. Knoll, 73 Cal. A. 
1, 238 P 163. 

Conn.—Schrayer  v. 


Bishop, 92 
Conn, 677, 104 A 349 


Ga.—Streetman y. Bussey, 25 Ga. 
A. 694, 104 SH 517. 
Kan.—Briley v. Nussbaum, 122 


Kan. 438, 252 .P. | 223; Seifert. .v. 


Minn.—Hackert v. Prescott, 165 
Minn, 134, 205 NW 893. 
Mo.—Goodwin v. Eugas, 290 Mo. 
673, 236 SW 50. 
N. J.—Eastmond vy. Wachstein, 
Coupe 135 A 67. 
Y.—Gross v. Foster, 134 App. 


Div, 243, 118 NYS 889. 
Or. —Ahonen v. Hryszko, 90 Or. 451, 
175 P 616s Ate P 68. 
Showell, 267 


Pa.—Silberstein v. 
Pa, 298, 109 A 701. j 

Porto Rico. —Rivera v. Villamil, 29 
Porto Rico 257. 


Wash.—Shutz v. Edgerton, 126 
Wash. 128, 217 P 707; Von’ Saxe v. 
Barnett, 125 Wash.,.639, =217°) P62; 


Wickman v. Lundy, 
73, 206 P 842. 

W. Va.—Deputy v. Kimmell, 73 W. 
Va. 595, 80 SE 919, AnnCasil916E 656, 
51 LRANS 989, 

Wis.—Schmidt.v. Riess, 186 Wis. 


120 Wash. 69, 


574, 203 NW 3862; Quinn v. Ross Mo- 
Heri prar Co., 157 Wis. 543, 147 NW 
1 Q 


“In cases where children are in- 
volved, the question of contripurory 
negligence is often close and difficult 
of decision. What would be negti- 
gence in a person of mature age and 


judgment might not be such in a 
child of immature judgment. Cer- 
tainly cases have arisen and will 


arise where the court, taking into 
consideration the age of the child, the 
character of his mind and all the 
surrounding circumstances, can say, 
as a’ matter of law, that there can 
be no recovery because of contribu- 
tory negligence. No fixed rules of 
law or conduct can be laid down. 
Each case must rest on its own pe- 
culiar facts. The court can do noth- 
ing more than exercise its knowledge 
of the natural traits of the child 
mind—its innate impulsiveness and 
lack of caution, its ability to meas- 
ure the risks involved.” Wickman v. 
Lundy, supra (where the injury was 
to a boy eleven years old). 

16. Ala.—Southern Express Co. 
Roseman, 206 Ala. 681, 91 S 612: 
White Swan Laundry Co. Vv. Wehr- 
han, 202 Ala. 87, 79 S 479; Jones v. 
Strickland, 201 Ala. 138, 77 S 562; 
Hood, ete., Furniture Co. v. Royal, 
200 Ala. 607, 76 S 965. 

Ariz.—Bruno v. Grande, 251 P 550. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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incapable of exercising any care or discretion,” his 
failure to exercise that degree of care will bar re- 


Cal.—Hoy v. Tornich, 199 Cal. 545, 
250 P 565; Greeneich v. Knoll, 73 Cal. 
A. 1, 238 P 168; Wright v. Salzberger, 
63 Cal. A. 450, 218 P 785, 

Conn.—Duff v. Husted, 95 Conn. 206, 
111 A 186; Kishalaski v. Sullivan, 
94 Conn. 196, 108 A 538; Lynch v. 
Shearer, 83 Conn, 73, 75 A 88. 

Del.—Travers v. Hartmann, 28 Del. 
302, 92 A 855; Cecchi v. Lindsay, 24 


Del. 185, 75 A 376 [rev on other 
grounds 26 Del. 138, 80 A 528, 35 
LRANS 699]. 


Ga.—Cohn y. Buhler, 30 Ga, A, 14, 
116 SE 864; Streetman v. Bussey, 25 
Ga. A. 694, 104 SE 517. 

Ill.—Morrison v. Flowers, 308 Ill. 
189, 189 NE 10; Hilderbrand v. Bald- 
win, 233 Ill. A, 278; Bosco v. Boston 
Store, 229 Tll. A. 564. 

Iowa.—Faatz v. Sullivan, 199 Iowa 
875, 200 NW 321; Raskin v. Sioux 
City, 198 Iowa 865, 200 NW 333; 
Brekke v. Rothermal, 196 Iowa 1288, 
196 NW 84. 

Kan.—Briley v. Nussbaum, 122 
Kan. 438, 252 P 223; Kelly v. Vuck- 
lich, 111 Kan. 199, .206 P 894; Routh 
v. Weakley, 97 Kan. 74, 154 P 218; 
Seifert vy. Schaible, 31 Kan. 323, 105 
P 529. j 

Ky.—Corlew v. Young, 216 Ky. 237, 
287 SW 706; Ham v. Hord, 189 Ky. 
317, 224 SW 868; Collett v. Standard 
Oil Co., 186 Ky. 142, 216 SW 356. 

Me.—Day v. Cunningham, 125 Me. 
328, 133 A 855, 47 ALR 1229; Meserve 
v. Libby, 115 Me. 282, 98 A 754. 

Md.—Greenbaum v. Costa, 137 Md. 
524, 173 A779. 

Mass.—Hamel v. Sweatt, 153 NE 
12; Davicki v. Flanagan, 250 Mass. 
379, 145 NE 449; Direnski v. Eastern 
Massachusetts St. R. Co., 244 Mass. 
313, 1388 NE 554; Miller v. Flash 
Chemical Co., 230 Mass. 419, 119 NE 


702; Rasmussen v. Whipple, 211 
Mass. 546, 98 NE 592. 
Mich.—Nordman v. Mechem, 227 


Mich. 86, 198 NW 586; Black v. Parke, 
211 Mich. 274, 178 NW 700; Winckow- 
ski v. Dodge, 183 Mich. 303, 149 NW 
1061. 

Minn.—Hackert v. Prescott, 165 
Minn. 134, 205 NW 8938; Converse v. 
Adleman, 153 Minn. 306, 190 NW 340; 
Roberts v. Ring, 143 Minn. 151, 173 
NW 437. 

Mo.—Melican v. Whitlow Constr. 
Co., 278 SW 361; Goodwin v. Eugas, 
290 Mo. 673, 236 SW 50; Roland vy. 
Anderson, (A.) 282 SW 752; Sullivan 
v. Chauvenet, (A.) 186 SW 1090, 

N. H.—Silver v. Jones, 81 N. H. 
297, 126 A 13. 

N. J.—Rinaldi v. Levgar Structural 
Co., 97 N. J. L. 162, 117 A 42; Verdon 
v. Crescent Auto. Co., 80 N. J. L. 199, 
76 A 346; Furner v. Hall, 74 N. J. L. 
214, 64 A 1060; Eastmond v. Wach- 
stein, (Sup.) 135 A 67; Sharkey v. 
Herman, (Sup.) 127 A 525. 

N. Y.—Conrow v. Snyder, 215 App. 
Div. 603, 214 NYS 410; Hammer v. 
Bloomingdale, 215 App. Div. 308, 213 
NYS 743; Perlmutter vy. Byrne, 193 
App. Div, 769, 184 NYS 580; Lee v. 
Van Buren, etc., Bill Posting Co., 190 
App. Div. 742, 180 NYS 295; Acker- 
man v. Stacey, 157 App. Div. 835, 143 
NYS 227; Marius v. Motor Delivery 
Co., 146 App. Div. 608, 131 NYS 357; 
Gross v. Foster, 134 App. Div. 243, 
118 NYS 889; Doyle v. Foster, 128 
App. Div. 279, 112 NYS 673; Buscher 
v. New York Transp. Co., 106 App. 
Dien 49a Ot oNS 90985. Thies Vv. 
Thomas, 77 NYS 276. 

N. C.—Gilland v. Carolina Crushed 
Stone Co., 189 N. C. 7838, 128 SE 158. 

Oh.—Decker v. Mitchell, 10 Oh. 
A, 438, 29 O. C. A, 558. 

Or,—Ahonen v. Hryszko, 90 Or. 451, 
175 P66) 177 P68. , 

Pa.—Edelman vy. Connell, 257 Pa. 
317, 101 A 653. 

Porto Rico.—Rivera v. Villamil, 29 
Porto Rico 257. 

Tenn.—Townsley v. Yellow Cab Co., 
145 Tenn. 91, 287 SW 58. 
’Tex.—Manlove v. Lavelle, (Civ. ‘A.) 
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covery for his 


235 SW, 324. 

Utah.—Herald v. Smith, 56° Utah 
304, 190 P 932. - 

Wash.—Lee v. Independent Dairy, 
127 Wash. 622, 221 P 309; Wickman 
v. Lundy, 120 Wash. 69, 206 P 842; 
Locke v. Greene, 100 Wash. 397, 171 
P 245; Barton vy. Van Gesen, 91 Wash. 
94,157. P 215: 

W. Va.—Goff v. Clarksburg Dairy 
Co., 86 W. Va, 237, 103 SE 58. 
Wis.—Schmidt v. Riess, 186 Wis. 
574, 203 NW 362; Goldberg v. Berko- 
witz, 178 Wis. 608, “18 INW. 9216; 
Quinn’,vi Ross. Motor Car, Co.) 57 
Wis. 543, 147 NW 1000. 

Ont.—MecMinn v. Paradine, 28 Ont 
WN 658 [app dism 24 OntWN 452]. 

{a] Other statements of care re- 
quired.—(1) ‘‘That discretion and in- 
telligence in protecting himself that 
would be expected of an average 
child of his age under like circum- 
stances.” Morrison vy. Flowers, 308 
Tel Sond OG ela OueN Ey Li @s ery C2). seek ne 
same care that a person of the same 


age, education and mental and physi-: 


cal capacity ordinarily uses under 
like circumstances.” Marius v. Mo- 
tor Delivery Co., 146 App. Div. 608, 
Gis £3 NYSU357.92'(3) SW hich ‘per- 
sons of like age, capacity and ex- 
perience might be reasonably ex- 
pected to naturally and ordinarily 
use in the same situation and under 
like circumstances.” Bruno v. 
Grande, (Ariz.) 251 P 550, 553. (4) 
“The degree’ of care required of a 
child must be graduated to its age, 
capacity, and experience, and must 
be measured: by what might ordina- 
rily be expected from a child of like 
age, capacity; and experience under 
similar conditions. If it acted as 
might reasonably be expected of such 
a child, it cannot be charged with 
contributory negligence.’ Gesas v. 
Oregon Short Line R. Co., 33 Utah 
156, 172, 93 P 274, 13 LRANS 1074 
[quot Herald v. Smith, 56 Utah 304, 
308, 190 P 932]. 

{[b] hus, whether an_ eleven- 
year-old boy, starting to run across 
the street without looking in either 
direction and warned by the shouts 
of his companions just before he was 
struck by an automobile, exercised 


such care as could be reasonably ex-' 


pected of one of his age, judgment 


and experience is a question for the 


jury. Lynch v. Shearer, 83 Conn. 73, 
75 A 88. i 

{c] Precocious child.—If a child 
has greater natural capacity and in- 
telligence than the average child of 
his age he is required to use a degree 
of care proportionately greater. 
Marius v. Motor Delivery Co., 146 
App. Div, 608, 181 NYS 357. 

{d] “@he fact that the infant 
plaintiff could have seen the car ap- 
preaching, at the time he was cross- 
ing the avenue, was only a circum- 
stance which must be considered with 
other circumstances present as to 
whether or not he exercised that de- 
gree of care or caution that could be 
reasonably expected from a child of 
his age.’ HEastmond y. Wachstein, 
(N. J. Sup.) 135 A 67, 68. 

172 la.—White Swan laundry 
Co. -v. Wehrhan, 202 Ala. 87, 79 S 
479: Jones v. Strickland, 201 Ala. 138, 
77S 562. 

Ill.—Seley v. Eckhardt, 233 Ill. A. 
584; O’Connell v. Yellow Cab Co., 222 
Ti (Awe TLS. 

Mich.—Beno v. Kloka, 211 Mich. 
116, 178 NW 646. 

N. C.—Campbell v. Model Steam 
Laundry, 190 N. C. 649, 130 SE 638; 
State v. Gray, 180 N. C. 697, 104 SE 
647. 

Tex.—Temple Lumber Co. v. Living, 
(Civ. A.) 289 SW 746. 

Va.—Williams v. Lynchburg Tract., 
etc., Co., 142 Va. 425, 128 SE 732. 

Wash.—Odalovich v. Weir, 132 
Wash. 5%; 201, be. 1705? Von Saxe’ v. 
Barnett, 125 Wash. 639, 645, 217 P 


tributed proximately to cause his injuries.'8 


er [42 C.J.] 1167 


injuries where such failure con- 
On 


“Tt is manifestly evident that a 
child of five years and four months, 
notwithstanding he may have been 
well schooled into the fear of auto- 
mobiles and other dangers upon the 
streets of a large city, cannot pos- 
sibly have sufficient knowledge and 
information to know on which side 
automobiles run; or whether he had 
the right to go upon the pavement 
between street intersections from be- 
hind other vehicles; how fast a ve- 
hicle may be approaching; or remem- 
ber, when in play, the various ad- 
monitions that had been instilled in .- 
his mind. At such an age a child 
is a creature of impulse and impet- 
uosity. It has no habits of delib- 
eration and forethought. While at 
play it might remember none of the 
warnings that had been given.” Von 
Saxe v. Barnett, supra. 

{a]_ Children held incapable of 
contributory negligence.—(1) Three 
years old. State v. Gray, 180 N. CG. 
697, 104 SE 647. (2) Between three 
and four years old. Williams v. 
Lynchburg Tract., etc., Co., 142 Va. 
425, 128 SE 732. (3) Four years old. 
Campbell v. Model Steam’ Laundry, 
190 N. C. 649, 130 SE 638. (4) Five 
years old. Beno v. Kloka, 211 Mich. 
116, 178 NW 646. (5) Five and one- 
half years old, Vor Saxe v. Barnett, 
125 Wash, 639, 217 P 62. (6) Six 


years old. Odalovich v. Weir, 132 
Wash. 57, 231 P 170. (7) Under seven 
years old. Seley v. Eckhardt, 233 Til. 


A. +584; O’Connell v. Yellow Cab Co 
222 Ill. A. 118; King v. Holliday, 116 
S. C. 463, 108 SE 186. *h ae 

Age at which contributory negli- 
gence is chargeable generally see 
ete [a2 oye 537]. 

z a.—Renfroe v. Collin 
Ala. 489, 78 S 395. Page 
al, orris v. Standard Oil ; 
188. Cal. 468, 205 P 1073. hie 
olo.—Killian vy. McCourt, 6 3 
455, 194 P 936. RTS 
a ry eEtS Ries neo Anthony; 101 

onn. a ; Brown v. 

98 Conn, 141, 119A 44. ge 
el.—Travers v. Hartmann 

302, 92 A 855. : UB gree 
a.—Cohn v. Buhler, 30-Ga. A. 

116 SE 864. gant! a 

bay sauna y.. ‘Clark, “172' Tle 4&. 

Sake OM se Sam Oil 

o., an. ; Sk Oats 
UOLT DVS. iN > 

La.—Ferrand v. Cook, 146 La. 17, 
83 S 362; Valcour v. Simon Hubig 
ConcInc,) 4 harvAl her. 

Me.—Levesque v. Dumont, 116 Me. 
25, 99 A 719; Moran v. Smith, 114 
Me...55, 951A" 272), 

Mass.—West v. Medford, 255 Mass. 
266, 151 NE 295; Inangelo v. Petter- 
son, 236 Mass. 439, 128 NE -713: 
Swetzoff v. O’Brien, 226 Mass. 438. 
115 NE 748; Mills v. Powers, 216 
Mass. 36, 102 NE 912; Shipelis v. 
Cody, 214 Mass, 452, 101 NE 1071. 

Mich.—Apps v. Walters, 216 Mich. 
17, 184 NW 421; Ude v. Fuller, 187 
Mich. 483, 153 NW 769; Zoltovski v. 
Gzella, 159 Mich,, 620, 124 NW 527, 
134 AmSR 752, 26 LRANS 4385, 

N. H.—Osgood v. Maxwell, 78 N. 
H. 35;/95 A’ 954. 

N. J.—Clerici v. Gennari, 132 A 667, 
44 ALR 1302; Rinaldi v. Levgar 
Structural Co., 97-N. JL. 162, 11774 
42; Verdon v. Crescent Auto. Co., 80 
ING J Ee £99) “7b AS S46: 

N. Y.—Clarke v. Woop, 159 App. 
Div. 437, 144 NYS 595; Marius v. 
Motor Delivery Co., 146 App. Div. 608, 
131 NYS 3857; Jordan v. American 
Sight Seeing Coach Co., 129 App, Div. 
313, 118 NYS 786; Smith v. Listman, 
96 Misc. 285, 160 NYS 129 [aff 175 
App. Div. 960 mem, 161 NYS 1146 
mem]. 

Wash.—Maddux v. Gray, 128 Wash. 
149, 222 P 470; Masterson v. MceGold- 
rick Lumber Co., 128 Wash. 1, 221 P 
990; Shutz v. Edgerton, 126 Wash. 
128, 217 P 707; Barton v. Van Gesen, 
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the other hand, he is not guilty of contributory 
negligence if his conduct does not amount to a fail- 
ure to use such eare.’® A child has a right to assume 
that the driver of a motor vehicle will exercise the 
eare the law requires,”° and give him some warning 


before running him down.?? 


[§ 945] (b) Effect of Negligence of Parent of 
Unattended Child—aa. On Recovery by Child. 
those jurisdictions wherein the negligence of a 
parent of a child in permitting the latter to be 


exposed to danger of injury 1s 


91 Wash. 94, 157 P 215; Daugherty 
v. Metropolitan Motor Car Co., 8 
Wash. 105, 147 P 655. i 

W. Va.—Goff v. Clarksburg Dairy 
Co., 86 W. Va. 287, 103 SE 58. : 

Wis.—Bentson v. Brown, 186 Wis. 
629, 203 NW 380, 38 ALR 1417; 
Schmidt v. Riess, 186 Wis. 574, 208 
NW 362; Goldberg v. Berkowitz, 173 
Wis. 608, 181 NW 216. | 

[a] Children held guilty. of con- 
tributory negligence.—(1) Five-year- 
old boy coasting down a street in 
violation of law. Osgood v. Max- 
wellwnys) ING H4)35,. 958A 954. (2) 
Wight-year-old child leaving a place 
of safety: and attempting to run in 
front of an approaching automobile. 
Moran v. Smith, 114 Me. 55, 95 A 
27.2. (Ge hs BHight-year-old boy who 
darted across roadway in front of a 
motor truck. Valcour v. Simon Hu- 
big Co., Inc., 4 La. A. D2 Le) CAN Ine- 
year-old child, bright and intelligent, 
raised in city. and familiar with 
street conditions, in running in front 
of an approaching automobile in pur- 
suit of a ball, in broad daylight. 
Apps v. Walters, 216 Mich. AN Feo Wee 
NW 421. (5) A nine-year-old boy 
who was playing in the street, having 
a good view of the street in both 
directions, who started to cross it; 
heedlessly passing from behind a 
wagon into the path of an automo- 
bile, so near to it that the accident 
could not be avoided, was not in the 
exercise of due care. Levesque v. 
Dumont, 116 Me. 25, 99 A 719. (6) 
Bleven-year-old boy jumping back- 
ward off rear end of wagon and run- 
ning diagonally across street in front 
of automobile. Mills v. Powers, 216 
Mass. 36, 102 NE 912. (7) Eleven- 
and-a-half-year-old boy, in attempt- 
ing to cross directly in front of a 
rapidly moving automobile which he 
had been racing. Ferrand v. Cook, 
146. ua. 17, 83 So262.. (8) -bhirteen- 
year-old child who runs across a pub- 
lic street without looking for any 
vehicle which might be coming. Zol- 
tovski v. Gzella, 159 Mich. 620, 124 
NW 527, 134 AmSR 752, 26 LRANS 
435. (9) Fifteen-year-old boy run- 
ning against a motor vehicle which 
he might have seen four hundred 
feet away. Swetzoff v. O’Brien, 226 
Mass. 438, 115 NE 748. (10) High- 
teen-year-old boy, on bicycle, pro- 
ceeding across intersection, after see- 
ing automobile one hundred _ feet 
away, without looking again until 
too late to avoid a collision, Ude v. 
Fuller, 187 Mich. 483, 153 NW 769. 
(11) A boy who jumps from the rear 


end of a cart, where he was riding: 


by permission, looks up _ the street, 
sees an automobile, and walks or 
runs into its side. Smith v. Listman, 
96 Misc. 285, 160 NYS 129 [aff 175 
App. Div. 960 mem, 161 NYS 1146 
mem]. (12) A boy struck by an au- 
tomobile while crossing the road and 
who did not look, or continued across 
after seeing approaching car. Bent- 
son v. Brown, 186 Wis. 629, 203 NW 
380, 38 ALR 1417. (13) A boy who 
ran from a place of safety to a place 
of danger immediately in front of 
the rear wheel of a truck, and was 
struck by such wheel and run over. 


Marius v. Motor Delivery Co., 146 
App. Div. 608, 131 NYS 357. 
19. U. S.—Standard Oil Co. v. 


Johnson, 299 Fed. 93. 
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child,22 a child injured by the negligence of the 
driver of an automobile cannot recover therefor, if 
at the time of his injury he was so young as to be 
incapable of exercising any care for his own pro- 
tection and his parents were guilty of negligence 


contributing proximately to cause his injuries in 


permitting 


In | highway.” 


imputed to the 


Ala.—Jones y. Strickland, 201 Ala. 
128; 77 S. 562. 

Cal.—Morris v. Standard Oil Co., 
188 Cal. 468, (2059 PR LOisix\Varcoe Tv. 
Lee, 180 Cal. 338, 181 PP 223; Peluso 
Ven City {hax wo. 4 Cala Alger 9 Uyak oo 
P 808. 

Conn.—Kalmich y. White, 95 Conn. 
568, 111 A 845; Schrayer v. Bishop, 
92 Conn. 677, 104 A 349. 

Tll.—Morrison v. Flowers, 308 Ill. 
189, 1389 NE 10; Linehan v. Morton, 
221 Ill, A. 70; Trzetiatowski v. Eve- 
ning), American, Pub. Co. 185) Tn CA: 
451. ) 

Ind.—American Motor Car Co. v. 
Robbins, 181 Ind. 417, 103 NE 641. 

lowa.—Pixler v. Clemens, 195 Iowa 
529) e691 IN Wiis 0D. 

Kan.—Routh vy. Weakley, 97 Kan. 
V4 1.054 RP A8. 

Ky.—Otte v. Guilford, 209 Ky. 33, 
272 SW 41; Collett v. Standard Oil 
Co., 186 Ky. 142, 216 SW 356. 

La.—Burvant v. Wolfe, 126 La. 787, 
52 S 1025, 29 LRANS 677. 

Me.—Day v. Cunningham, 125 Me. 
828, 132 A 855, 47 ALR 1229. 

Md.—Deford v. Lohmeyer, 147 Md. 
472, 128 A 454; Greenbaum y. Costa, 
137 Md. 524, 113 A 79. 

Mass.—Patrick y. Deziel, 223 Mass. 
505, 112 NE 223. 

Mich.—Black v. Parke, 211 Mich. 
274, 178 NW 700; Winckowski> v. 
Dodge, 183 Mich. 3038, 149 NW 1061. 

Mo.—Leahy v. Winkel, (A.) 251 
SW 483; Brooks v. Harris, (A.) 207 
SW 293. 

N. H.—Silver v. Jones, 81 N. H. 
290) 126 A113): 

N. J.—Turner v. Hall, 74 N.' J. L. 
214, 64 A 1060; Webster v. Wickham, 
(Sup.) 135 A 781. 

N. Y.—Hammer vy. Bloomingdale, 
2l5" “App. / Div 308 23) Ni Sia7/43; 
Gangi v. Fradus, 180 App. Div. 869, 
168 NYS 285; Thies v. Thomas, 77 
NYS 276. 

Pa,—Idell v.- Day, 273° Pa. 34, 116 
A 506, 20 ALR 1429; Chesney v. Read, 
82 Pa. Super. 605. 


Tenn.—Williams v. Black, 147 
Tenn. 381, 247° SW) 195. 

Utah.—Barker v. Savas, 52 Utah 
2626 1 72) PMG6i2: 

Wash.—Simonson vy. Huff, 124 


Wash. 549, 215 P 49: Bruner v. Lit- 
tle, 97 Wash. 319, 166 P 1166: 

W. Va.—McCallam v. Hope Natural 
Gas Co.,"93: W. Va.'426, 117) SH 148. 

{a] MNlustration.—A child five and 
and a half years old cannot be said 
to be guilty of contributory negli- 
gence where, while playing upon the 
sidewalk, she hugs an electric lamp 
post with her arm and it ist crushed 
by a long iron pipe extending from 
the rear of a motor truck which the 
driver is attempting to turn from the 
street into an alley on the opposite 
side. McCallam v. Hope Natural Gas 
Co,; 93) (We, Val. 426 1a Sik} 148% 

[b] Failure to look out for ap- 
proaching vehicles.—(1) In crossing 
street, after alighting from street 
ear, without looking for approaching 
automobiles. Day .v. Cunningham, 
125 Me. 328, 133 A 855, 47 ALR 1229. 
(2) In failing to look for motor ve- 
hicles after passing the center of the 
street. Leahy v. Winkel, (Mo. <A.) 
251 SW 483. (38) The fact that a boy 
was playing with another, running 
and looking backward, and failed to 


him to go unattended upon the public 
However, ordinary care to protect the 
child from exposure to such danger is all that. is 
required of the parents.*4 
negligence on the part of the parents, a child may 


Notwithstanding such 


see the approach of the truck, when 
his attention was attracted by an au- 
tomobile giving warning signal com- 
ing from another direction and also 
by a passing train, does not show 
that the boy failed to exercise the 
degree of care expected of one of his 
age under. similar’ circumstances. 
Collett v. Standard Oil Co., 186 Ky. 
142, 216 SW 356. 

[ec] Riging on running board of 
truck.—Evidence that a nine-year-old 
child was invited by the driver of a 
truck to assist him in unloading it, 
and was then carried in the truck by 
the driver to get another load, and 
was by him instructed to stand on 
the running board of the truck be- 
cause his presenee was unsafe with 
the driver and interfered with the 
operation of the truck, and while so 
standing the child was thrown off 
while rounding a turn, held to war- 
rant a finding that the child was in 
the exercise of such care as might 
reasonably be expected from a boy 
of his age and experience. Kalmich 
v. White, 95 Conn. 568, 111 A 845. 

{d] Running across a street.—A 
child is not guilty of contributory 
negligence where, after waiting for 
wagons and street cars to pass, he 
runs, instead of walks, across the 
Street. Varcoe v. Lee, 180 Cal. 338, 
UST P22. 

[e] Frightened child running di- 
agonally across a street.—A girl, 
eight and one-half years of age, is 
not necessarily guilty of contribu- 
tory negligence in running diagonally 
into the street without looking, when 
pursued by other children, of whom 
she was afraid, even though she knew 
such conduct to be dangerous. Routh 
v. Weakley, 97 Kan. 74, 154 P° 218. 

(f] Coasting on a public street 
which is not put to extended public 
use, not expressly prohibited by the 
ordinance, is not of itself such con- 
tributory negligence as would pre- 
vent a recovery for injuries received 
by a minor, one of the coasters, 
through the negligence of an auto- 
mobile driver. Idell v, Day, 273 Pa. 
34, 116 A 506, 20 ALR 1429. 

20. Morrison v. Flowers, 308 Ill. 
189, 189 NE 10; Dervin y. Frenier, 91 
Vt. 398, 100 A 760. 

Reliance on care of automobile 
driver generally see supra § 909, ° 

21. Perlmutter v. Byrne, 193 App. 
Div. 769, 184 NYS 580; Dervin vy. 
Frenier, 91 Vt. 398, 100 A 760. 

22. See Negligence [29 Cyc 552 et 
seq]. 

23. Sullivan v. Chadwick, 236 
Mass. 130, 127 NE 632. 

[a] Illustration.—Recovery by a 
child for personal injuries sustained 
as the result of the negligence of 
the operator of an automobile will be 
set aside wheré it appears that the 
child, three years and nine months 
old, was permitted to be away from 
home unattended on a street where 
one hundred automobiles an hour, 
with many street cars and other ve- 
hicles, ran, although he was aware of 
the danger from automobiles. Sulli- 
van v. Chadwick, 236 Mass. 130, 127 
NE 632. 

24. Miller v. Flash Chemical Co., 
230 Mass. 419, 119 NE 702; Lamb v. 
Farrell, 125 Misc. 148, 209 NYS 365. 

{a] Tlustration—It is not negli- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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recover for such injuries where he did nothing which 
would be considered careless had his movements 
been directed by an adult person of ordinary pru- 
dence.*> The rule has no application where the child 
is old enough to eare for himself and exercises that 
degree of care and caution which was to be expected 
of a child of his years,?* or where, notwithstanding 
such negligence on the part of the parent, the driver 
of the motor vehicle failed to exercise ordinary care 
to avoid injuring the child after becoming aware of 
In those jurisdictions where the 
doctrine of imputed negligence of parents does not 
obtain,”* the fact that the parents were negligent in 
permitting a child to go or to be upon a street or 
highway will not bar a recovery by the child for 
injuries negligently inflicted by the operator of a 


the child’s peril.?7 


motor vehicle.29 


[§ 946] bb. On Recovery by Parent. The parents 
of a child injured by a motor vehicle cannot recover 


gence on the part of a parent to send 
a child four or five years of age to 
school in charge of an older brother 
who took’ all the care and caution 
that might be demanded of an adult. 
Lamb v. Farrell, 125 Mise. 148, 149, 
209 NYS 365 (where the court said: 
“It cannot be supposed that children 
in the cities will be kept in the house. 
Children four or five years of age at- 
tend kindergarten and are continu- 
ously sent to school in charge of an 
older child. If parents are to be 
charged with negligence under such 
circumstances it will be a holding 
that most parents having young chil- 
dren in the schools of the city are 
negligent. It seems to me that it is 
ridiculous for a jury to hold that 
the practice usually followed by par- 
ents is negligent’’). i 

25. Miller v. Flash Chemical Co., 
230 Mass, 419, 119 NE 702; Ryczko v. 
Klenotich, 204 App. Div. 693, 198 NYS 
473; Parznik v. Central Abattoir Co., 
284 Pa. 393, 131 A 372, 

26. Miller v. Flash Chemical Co., 
230 Mass, 419, 119 NE 702. 

ae required of children see supra 
§ 4, 

27. Miller v. Flash Chemical Co., 
230 Mass. 419, 119 NE 702. 

Injury avoidable notwithstanding 
contributory negligence generally see 


infra § 964. 
23. See Negligence [29 Cyc 553 et 
seq]. ! 


29. Gonzales v. Davis, 197 Cal. 
256, 240 P 16; Zarzana v. Neve Drug 
Corr 1809 Call232507T9 SP 203). (155 ALR 
401; Brekke v. Rothermal, 196 Iowa 
1288, 196 NW 84; McCallam v. Hope 
Natural Gas Co., 98 W. Va. 426, 430, 
117 SE 148. 

“Plaintiff and her companions were 
playing upon the sidewalk in front 
of their own home, not in the trav- 
eled street, but upon that portion of 
the thoroughfare especially set apart 
for pedestrians. Can it be said that 
children in cities are never to be al- 
lowed to enjoy the out of doors, al- 
ways to be housed save when under 
the immediate care and protection of 
parent or nurse? That is the argu- 
ment of defendant’s instructions Nos. 
1 and 12, which would impute the 
parents’ negligence in letting their 
children out to the plaintiff, and the 
refusal of which plaintiff claims was 
erroneous. We recognize no such 
principle.’ McCallam v. Hope Natu- 
ral Gas Co., supra. 

36. Nelson vy. Johnstown Tract. 
Comite Par Tis, 19 A O18; Bruner vy. 
Little, 97 Wash. 319, 166 P 1166. 

31. Ark.—Hughey v, Lennox, 142 
Ark, 593, 219 SW 323. 

1l11l.—O’Connell vy. Yellow Cab Co., 
222 TiT., Ay’.118. , 

Minn.—Converse v. Adleman, 153 
Minn. 306, 190 NW 340. 

Pa.—Dattola v. Burt, 288 Pa, 134, 


[42 C. J.—74] 
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his own safety 


185 A 7386; Parznik v. Central Abat- 
Coins CO.3-4 2844) Pawni3 93, MOU (ASS 3:72: 
ee v. Younkeér, 84 Pa. Super. 

Wash.—Bruner vy. Little, 97 Wash. 
3197 166 P 1196. 

[a] Thus (1) it is not as a matter 
of law negligence on the part of a 
parent to permit an eleven-year-old 
boy to take a four-year old child upon 
the street or sidewalk. Zimmerman 
v. Younker, 84 Pa. Super. 36. (2) 
The parents of a child eight and a 
half years of age are not guilty of 
contributory negligence as matter of 
law in permitting it to cross a street 
unattended. Bruner: v.: Little)... 97 
Wash. 319, 166 P 1166. (3) The par- 
ents of a child three years old, who 
was killed when an automobile left 
the road and ran up on a footpath, 
are not guilty of contributory negli- 
gence in permitting the child to walk 
along the footpath accompanied b 
an intelligent twelve-year-old girl, 
although the public road alongside 
thereof was in use by many automo- 
biles. Hughey v. Lennox, 142 Ark. 
593, 219 SW 323. (4) In an action 
for the death of a boy six years and 
five months old by being struck by 
defendant’s taxicab, where the evi- 
dence showed that the boy’s father 
was at work, that the mother left 
the boy downstairs with a dollar bill 
and a note in his hand and told him 
to wait until she got ready to go out, 
that she went upstairs for a few 
minutes and called him as soon as 
she came down, and that almost im- 
mediately she saw a crowd gathering 
in the street and learned that he had 
been struck, the question of suffi- 
ciency of care on the part of the 
mother was for the jury, and it was 
fully warranted in finding that the 
parents exercised that degree of care 
which the law requires. O’Connell v. 
Yellow Cab Co.; 222 Ill. A, 118.. (5) 
“We cannot say, as matter of law, 
that permitting a six-year-old boy to 
go unaccompanied two squares from 
his home to attend school is negli- 
gence on the part of the parent.” 
Parznik v. Central Abattoir Co., 284 
Pa. 393;'396; 131 A’ 372. 

32. Fannon v. Morton, 228 Ill. A. 
415; Bruner v. Little, 97 Wash. 319, 
166 P 1166. 

[a] INustration.—A child eight 
and a half years of age who paused 
at the curb and looked up and down 
the street before attempting to cross 
and was struck by an automobile 
while crossing is not guilty of con- 
tributory negligence. Bruner v. Lit- 
tle, 97 Wash. 319, 166 P 1166. 

Care required of children see supra 
§ 944, ‘ 

33. Reynolds v. Kinyon, (Mo.) 222 
SW 476. 

Injury avoidable notwithstanding 
contributory negligence generally see 
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in an action for their own benefit where they are 
guilty of contributory negligence in permitting the . 
child to be upon the highway unattended.*° 
“nary care to protect the child from exposure to such 
danger is all that is required of the parents.*+ 
rule has no application where the child has not 
failed to use ordinary care to avoid injury,** or 
where the driver of the motor vehicle failed to exer-- 
cise ordinary care to avoid injury to the child 
after becoming aware of his peril.** 

[§ 947] m. Contributory Negligence of Occupant 
—(1) In General. 
negligence of the driver of a motor vehicle is not 
imputed to the occupant thereof,?+ he must exercise 
ordinary care for his own safety, that is, such care 
as an ordinarily prudent person would exercise for 


Ordi- 
The 


Even though the contributory 


and security under the same or 


similar cireumstances,®> and where his failure to do 
so contributes proximately with the negligence of 


infra § 964. 

34 See infra § 954. 

35. U. S.—Southern R. Co. v. 
Priester, 289 Fed. 945; Harmon v. 
Barber, 247 Fed. 1, 159 CCA 219, LRA 
1918F 428 [certiorari den 246 U. S. 
666 mem, 38 SCt 335 mem, 62 L. ed. 
929 mem]; Brommer v. Pennsylvania 
R,\.Co.,. 019 «Bed; {577 103 CCA} 135, 
29 LRANS 924 [certiorari den 223 
U. S. 718 mem, 32 SCt 522 mem, 56 
L. ed. 628 mem]. 

Ala.—Birmingham R., ete., Co. v. 
Barranco, 203 Ala. 639, 84 S 839; Mc- 
Sree v. O’Byrne, 203 Ala. 266, .-82 

508. 

Ark.—Pine Bluff Co. v. Whitlaw, 
147 Ark.) 152) 227) SW 13; Miller jv. 
Ft. Smith Light, etc., Co., 1386 Ark. 
272, 206 SW 329; Carter v. Brown, 
136, Ark. 23, 206 SW 71. 

Cal.—Kelly v. Hodge Transp. Sys- 
tem, 197 Cal. 598, 242 P 76; Pope v. 


Halpern, 193:.Cal. 168, 223 P 470; 
Nichols v. Pacific Electric R. Co., 
178.) Cal. 6380/2174" Pesto} -Irwin, v- 


Golden State Auto Tour Corp., 178 
Cal. 10, 171 P 1059; Parmenter v. Mc- 
Dougall, 172° ‘Cals 2306s V156) 9e2e460); 
Lynn v. Goodwin, 170 Cal. 112, 148 
P 927, LRA1915E 588; Thompson v. 
Los Angeles, ete., R. Co., 165 Cal. 
748, 134 P 709; Curran v. Barle C. 
Anthony, Ine., (A.) 247 P 236; Car- 
penter vy. Atchison, etc., R. Co., 51 
Cal. A. 60)! 195 -P 10733) Martin) v. 
Southern Pac. Co., 44 Cal. A. 3, 185 P 
1030; Llardi v. Central California 
Tract. Co:s°86: Cal. Ac 48817 2a Gor 
Drouillard v. Southern Pac. Co., 36 
Cal. A. 447, 172 P 405. 

Colo.—Campion y. Eakle, 79 Colo. 
320, 246 P 280, 47 ALR 289. 

Conn.—Weidlich v. New York, etc., 
R. Co., 938 Conn. 438, 106 A: 323. 

Del.—Poynter v. Townsend, 130 A 
678; Campbell v. Walker, 25 Del. 41, 
78 A 601. 

Ill.—Pence v. Hines, 221 Ill. A, 584; 
Vanek:-v. Chicago City R. Co., 210 
Tll, A. 148; Fredericks v. Chicago R. 
Gow 208. Te ZARA 2) 

Ind.—Munson v. Rupker, (A.) 151 
NE 101. 

Iowa.—In re Hill, 208 NW 384; 
Napier v. Patterson, 198 Iowa 257, 


196 NW 73; Brown v. McAdoo, 195 
Iowa 286, 188 NW 7; Willis. v. 
Schertz, 188 Iowa 712, 175 NW 321; 


Wagner v. Kolster, 188 Iowa 174, 175 
NW 840. 

Kan.—Naglo v. Jones, 115 Kan. 140, 
222 P 116; Sharp v. Sproat, 111 Kan. 
735, 208 P 618, 26 ALR 1421; Schaefer 
v. Arkansas Valley Interurban R. Co., 
104 Kan. 394, 179 P 323, 104 Kan. 740, 
3 Weds aa eas la Ey 

Ky.—Rice v. Kentucky Tract., etc., 
Co., 209 Ky. 538, 273 SW 78; Louis- 
ville, ete., R. Co. v. Scott, 184 Ky. 
319, 211 SW 747; Winston v. Hender- 
son, 179 Ky. 220, 200 SW 330, LRA 
1918C 646. 
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others to cause his injuries he is guilty of contribu- 
tory negligence which will defeat a recovery.*® 
such cases recovery is denied to the occupant or 
guest because of his own negligence and not upon 
the ground of the negligence of the driver being 
In accord with the general rule,*® 

the failure of the occupant to use ordinary care 
‘must contribute proximately to cause his injuries or 

he will not be barred from recovery therefor.*® 


imputed to him.*? 


La.—Churchill v. Texas, etc, R. 
Cos lb i Liat 726,592 vS V3i'4: 

Me.—Chabot v. Pierce, 121 Me. 591, 
PET MAb 87. 

Md.—Kent County v. Pardee, 134 
A 33; Pearson y. Lakin, 147 Md. 1, 
127 A 387; Kelly v. Huber Baking Co., 
145 Md. 321, 125 A 782; Dorchester 
County v. Wright, 138 Mad. 577, 114 A 
573; United R., etc., 
Mad. 332, 91 A 405. 

Mass.—Labatte y. Lavallee, 155 NE 
433; Marcienowski v. Sanders, 252 
Mass. 65, 147 NE 275; Barry v. Har- 
ding, 244 Mass. 588, 139 NE 298. 

Mich.—Robertson v. United Fuel, 
etce., Co., 218 Mich. 271, 276, 187 NW 
300 [quot Cyc]; Webber v. Billings, 
184 Mich. 119, 150 NW 332. 

Minn.—Jones .v. Schreiber, 166 
Minn. 177, 207 NW 322; Kokesh v. 
Price, 136 Minn. 304, 161 NW 715, 
23 ALR 643. 

Mo.—Allen v. Chicago, etc., R. Co., 
313 Mo. 42, 281 SW 7387; Longan v. 
Kansas City R= Cos, (299 Mo. 561, 253 
SW 758; Melican v. Whitlow Constr. 


Co., 278 SW 361; Friedman v. St. 
Louis United R. Co., 293 Mo. 235, 
238 SW 1074; Schaff v. Nelson, (A.) 


285 SW 10386; Lawrence v. St. Louis, 
etc., R. Co., (A.) 258 SW 54; Ross v. 
Wells, 212 Mo. A. 62, 253 SW . 28; 
Walden v. Stone, (A.) 223 SW 136; 
Davis v. City Light, etc., Co., 204 Mo. 
A, 174, 222 SW 884; Rappaport v. 
Roberts, (A.) 203 SW 676. 

Mont.—Grant v. Chicago, etc., R. 
Co., 252 P 382; Sherris v. Northern 
Pac. Coy,bbi Monitys1'8 933/175: PB) 269: 

Nev.—Nicora v. Cerveri, 49 Nev. 
261, 244 P 897. 

N. J.—Brockstedt v. Meltzer, i11 
A 812. 

N. Y.—Joyce v. Brockett, 205 App. 
Div. 770, 200 NYS 3894 [aff 237 N. Y. 
561 mem, 143 NE 743 mem]; Clark v. 
Traver, 205 App. Div. 206, 200 NYS 
52 [aff 237 N. Y. 544 mem, 143 NH 
736 mem]; Noakes v. New York Cent. 
ete. R. Co., 121 App. Div. 716, 106 
NYS 522; Ward v. Brooklyn Heights 
R. Co., 115 App. Div. 104, 100 NYS 
671. 

Oh.—Toledo R., ete., Co. v. Mayers, 
93 Oh. St. 304, 112 NE 1014; Rogers 
v. Ziegler, 21 Oh, A. 186, 152 NE 781. 

Or.—Johngon v. Underwood, 102 Or. 
680, 203 P 879; Robison v. Oregon- 
Washington R., etc., Co., 90 Or, 490, 
176 P 594; White v. Portland Gas, 
etc., Co., 84 Or. 643, 165 P 1005. 

Pa.—Davis v. American Ice Co., 285 
Pa. 177, 131 A 720; Nutt v, Pennsyl- 
vania R. Co., 281 Pa. 372, 126 A 803; 
Minnich v. Easton Transit Co., 267 
Pa, 200, 110 A 273, 18 ALR 296; Mar- 
tin v. Pennsylvania R. Co., 265 Pa. 
282, 108 A 631; Vocca v. Pennsyl- 
vania R. Co., 259 Pa, 42, 102 A 283. 

R, I.—Hermann v. Rhode Island 
Co., 86 R. I. 447, 90 A 813. 

Tenn.—Stem v. Nashville Interur- 
ban R. Co., 142 Tenn. 494, 221 SW 
192; Knoxville R., ete., Co. v. Van- 
gilder, 182 Tenn: 487, 178 SW 1117, 
LRAI916A 1111. 

Tex.—Pearson y. Texas, etc., R. Co., 
(Commn, A.) 238 SW 1108 [rev (Civ. 
A.) 224 SW 708]; Davis v. Pettitt, 
(Civ, A.) 242 SW 783; Baker v. 
Fields, (Civ. A.) 236 SW 170; Chi- 
cago, ete., R. Co. v. Wentzel, (Civ. 
A.) 214 SW 1710; Lyon v. Phillips, 
(Civ. A.) 196 Sw 995; Buick Auto. 
Co. v. Weaver, (Civ. A.) 163 SW 594. 

Utah.—Cowan v. Salt Lake, ete., 
R. Co., 56 Utah 94, 189 Py 599; Mon- 


Cos vee Crain, 123: 
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In 


vehicle.*° 


A 
tague v. Salt Lake, ete., R. Co., 52 
Utah 368, 174 P 871. 
Wash.—Wilson v. Puget Sound 


Electric R. Co., 52 Wash. 522, 101 P 
50, 132 AmSR 1044. 

Wis.—Glick v. Baer, 186 Wis. 268, 
201 NW 752; Wappler v. Schenck, 178 
Wis. 632, 190 NW 555; Howe v. Corey, 
IT ZOWAS, Sok Lio) IN Wi, tole 

“The care required of the guest in 
an automobile is that required of an 
ordinarily prudent person under like 
circumstances.” Melican v. Whitlow 
Constr. Co., (Mo.) 278 SW 361, 366. 

“While a passenger is not charge- 
able with the driver’s negligence he 
is responsible for his own lack of 
reasonable care.” Martin v. Pennsyl- 
vania R. Co., 265 Pa. 282, 285, 108 


A 631. 
36. Ala.—McGeever v. O’Byrne, 
203 Ala. 266, 82 S 508. 
Ark.—Itzkowitz v. Ruebel, 158 


Ark. 454, 250 SW 585; Pine Bluff Co. 
v. Whitlaw, 147 Ark. 152, 227 SW 13; 
Carter v. Brown, 136 Ark. 23, 206 
SW 71. 

Cal.—Irwin v. Golden State Auto 
Tour Corp., 178 Cal. 10, 171 P 1059; 
Parmenter v. McDougall, 172 Cal. 
306, 156 P 460; Lynn v. Goodwin, 170 
Cal. 112, 148 P 927, LRA1915E 588; 
Sheean v. Foster, (A.) 251 PRP 235; 
Carpenter vy. Atchison, ete., R. Co., 51 
Gal, 2A60 2195 PH OFSe 

Ga.—Powell v. Berry, 145 Ga. 696, 
89 SE 753, LRA1917A 306. 

Ill.—Pence v. Hines, 221 Ill. A. 584. 

Ind.—National Motor Vehicle Co. v. 
Kellum, 184 Ind. 457, 109 NE 196; 
Munson v. Rupker, (A.) 151 NE 101. 


Iowa.—Wagner v. Kloster, 188 
Iowa 174, 175 NW 840. 
Kan.—Naglo v. Jones, 115 Kan. 


140, 222 P 116; Sharp v. Sproat, 111 
Kan. 735, 208 P 613, 26 ALR 1421; 


Gilbert v. Kansas City R. Co., 109 
Kan! Lotto iP 872), 
Ky.—Louisville, ete, R. Co, v. 


Scott, 184 Ky. 319, 211 SW 747. 

Md.—Kelly v. Huber Baking Co., 
145 Md. 321, 125 A 782; State v. Phil- 
linger, 142 Md. 365, 120 A 878; Lavine 
v. Abramson, 142 Md. 222, 120 A 523; 
Epstein v. Ruppert, 129 Md. 432, 99 
A 685; United R., ete., Co. v. Crain, 
123 Md. 332, 91 A 405. 

Mass.—Fogg v. New York, etc., R. 
Co., 223 Mass, 444, 111 NE 960. 

Mo.—Wood v. Wells, 270 SW 332; 
Tannehill v. Kansas City, etc., R. Co., 
279 Mo. 158, 213 SW 818. 

N. Y.—Noakes v. New York Cent., 


ete. Ry Co. 2k "App. Div) 716; 11:06 
NYS 522. 

Oh.—Rogers v. Ziegler, 21 Oh. A. 
186, 152 NE 781. 

Pa.—Minnich v. Easton Transit 
Co., 267 Pa. 200, 110 A 278, 18 ALR 
296; McLaughlin vy. Pittsburgh R. 
Co., 252 Pa. 32, 9% A 107; Dunlap: v. 


Philadelphia Rapid Transit Co., 248 
Ra, WsO,w93mMA si3: 

Tex.—Sellers v. Galveston, etc., R. 
Co., (Civ. A.) 208 SW 397. 

Vt.—Ronan v. J. G. Turnbull Co., 
131 A 788; Wentworth y. Waterbury, 
90 Vt. 60, 96 A 334. 

Wis.—Bryden v. Priem, 190 Wis. 
483, 209 NW 703. 

Ont.—Coop v. Robert Simpson Co., 
42 Ont. L. 488, 42 DomLR 626; 
Thomson y. Caunt, 24 OntWN 363. 

[a] A mechanic, on his way to the 
driver’s farm to repair a machine 
for him, is not excused, for that rea- 
son, from taking measures for his 
own protection while riding in an 


[§ 948] (2) Reliance on Care of Driver. 
absence of any fact or circumstance indicating that 
the driver is incompetent or careless,** an occupant 
of a motor vehicle is not required to anticipate negli- 
gence on the part of the driver.*? 


[88 947-948 


statute requiring persons owning, operating, or con- 
trolling motor vehicles to exercise the highest degree 
of care has no application to a mere ocvupant of the 


In the 


Thus, in the 


automobile upon the invitation of the 
driver. Naglo v. Jones, 115 Kan. 140, 
222 PUL. 

[b] Unknown risks.—An occupant 
of a motor vehicle does not assume 
the risk of defects or perils of which 
he has no knowledge. National Mo- 


tor Vehicle Co. v. Kellum, 184 Ind. 
457, 109 NE 196. 
37. Winston v. Henderson, 179 


Ky. 220, 200 SW 330, LRA1918C 646. 

38. See Negligence [29 Cyc 526 
et seq]. 

39. U. S.—Harmon v. Barber, 247 
Fed. 1, 159 CCA 219, LRA1918F 428 
[certiorari den 246 U. S. 666 mem, 38 
SCt 335 mem, 62 L. ed. 929 mem]. 

Cal.—Ivancich v. Davies, 186 Cal. 
520, 199 P 784; Gornstein v. Prior, 64 
Cal. A. 249, 221 P 396. 

Conn.—Dufty Wade Net Bishop Co., 
WesConmae5TSs We22geAT eon 

Ky. —Barnes v. astin, 190 Ky. 392, 
227 SW 578; Moore v. Hart, 171 Ky. 
725, 188 SW 861. 

Mass.—Griffin v. Hustis, 234 Mass. 
95,: 1255 NE 387. 

Mo.—Corn v. Kansas City, etce., R. 
Co., 228 SW 78. ; 

N. J.—Murray v. Cohen, (Sup.) 132 


A 221. 

N. C.—Tyree v. Tudor, 183 N. C. 
340, 111 SE 714. 

Or.—Perry v. Pickwick Stages, 117 
Or, 598, 243 P 787. 

Pa.—Scheer v.. Melville, 279 Pa. 
401, 123 A 853; Wanner y. Phila- 
delphia, etc., R. Co., 261:Pa. 273, 104 


A 570; McClung vy. Pennsylvania 
Taximeter Cab Co., 252 Pa. 478, 97 A 


694; McCaffrey v. Lukens, 67 Pa, 
Super. 231. 

Tenn.—Hull v. Simmons, 7 Tenn. 
Givin Avs 3542 


Vt.—Le Febvre v. Central Vermont 
By.Co5i 9T VE. 34259023) Av? ay 

Wash.—Dillabough v. Okanogan 
County, 105 Wash. 609, 178 P 802. 

Wis.—Mitchell v. Raymond, 181 
Wis..591, 195) INW 855. 

[a] Permitting minor son to drive 
does not charge parent with negli- - 
gence where the minority of the son 
had no causal relation to the injury. 
Scorsoni vy. Pittsburgh Provision, 
ete, Co! 272 Pacc253, 1165A054. 

[b] Request for speed.—Where a 
father negligently allowed a son with 
a reputation for reckless driving to 
convey a young lady to a dance in 
the father’s automobile, the remarks 
of the young lady that she liked fast 
driving and wanted to get home 
ahead of another car were not the 
proximate cause of an accident re- 


sulting from excessive speeding. 
Tyree vv. Ludor; 4183 yNipC. 840" at 
SE 714. ‘ 

40. Allen v. Chicago, etc., R. Co., 


313 Mo. 42, 281 SW 737. 

41. See infra § 953. 

42. Ala.—Birmingham R., etc.. Co. 
v. Barranco, 203 Ala. 639, 84 S 839. 

Cal.—Thompson y. Los Angeles, 
ete, Ri-Cowi165 Cali 748, 134) 709s 
Dowd v. Atlas Taxicab, etc., Co., 69 
Cal, A. 9; 230 P 958; Carpenter v. 
Atchison, etc., R. Co., 51. Cal. A. 60, 
ANY ES Fed ss OCaYe 

Conn.—Weidlich v. New York, etc., 


R. Co., 93 Conn. 438, 106 A 323. 

bie oh ABee v. Townsend, 130 A 
D. C.—Bernhardt vy. City, ete,, R. 

Co., 49 App. 265, 263 Fed. 1009. 


Iowa.—Willis v. Schertz, 188 Iowa 
712, 175 NW 321; Wagner v. Kloster, 
188 Iowa 174, 175 NW 840. 


For aater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


s 
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absence of any fact or circumstance indicating the 
contrary, he need not anticipate that the driver, who 
has exclusive control and management of the vehicle, 
will enter a sphere of danger,** will omit to exercise 
proper care to observe the approach of other vehi- 
cles,** or fail to signal the approach of the vehicle 
which he is driving,*® or fail to keep the speed of 
the vehicle within proper limits,4* or otherwise im- 
properly increase the common risks of travel.47 
an occupant of a motor vehicle may not abandon 


the exercise of his own faculties 


Me.—Avery v. Thompson, 117 Me. 
120, 103 A 4, LRA1918D 205, AnnCas 
Y918E 1122. 

Minn.—McKellar v. Yellow Cab Co., 
148 Minn. 247, 181 NW 348. 

Mo.—Boland v. St. Louis-San Fran- 
cisco R. Co., 284 SW 141; Melican v. 
Whitlow Constr. Co., 278 SW 361. 

. Y.—Clark v. Traver, 205 App. 
Div; 206, 200 NYS 52° [aff 237 N.Y. 
544 mem, 143 NE 736 mem]. 

Pa.—Sommers vy. Dougherty, 2 Pa. 
Dist. & Co. 614. 

R. I.—Hermann v. Rhode Island 
Co., 36 R. I. 447, 90 A 813. 

Tenn. —Dedman v. Dedman, 291 SW 
449; Tennessee Cent. R. Co. v. Van- 
hoy, 148 Tenn. 312, 226 SW 225; 
Knoxville R., ete., Co. v. Vangilder, 
132 Tenn. 487, 178 SW 1117, LRA 
1916A 1111. 

Utah.—Cowan v. Salt Lake, 
R. Co., 56 Utah 94, 189 P 599. 

Vt.—McAndrews v. Leonard, 134 A 
710; Le Febvre v. Central Vermont 
R-'Co., 97 Vt. 342, 123 A211. 

Wash.—Dillabough v. Okanogan 
County, 105 Wash. 609, 178 P 802. 

Sask. —Hunter v. Saskatoon, 12 
Sask. Il. 354, 48 DomLR 68, [1918] 
2 WestWkly 872. 

‘Tt is a matter of common knowl- 
edge that under ordinary circum- 
stances such occupants do largely 


etc:, 


rely upon the driver, who has the] 


exclusive control and management of 
the vehicle, exercising the required 
degree of care, and for that reason 
courts are not justified in adopting a 
hard and fast rule that they are 
guilty of negligence in doing so. 
Every case must depend upon its own 


particular \ facts.” Boland v. St. 
Louis-San Francisco R. Co., (Mo.) 284 
Sw 141, 144 


“The duty upon him is not original 
with respect to the operation of the 
vehicle, but resultant, and that only 
from known and appreciated circum- 
stances, reasonably requiring action 
upon his part.” Melican v. Whitlow 
Constr. Co., (Mo.) 278 SW 361, 366. 

{al Noninterference not neces- 
sarily negligence.—A guest riding in 
an automobile traveling not exceed- 
ing fifteen miles an hour driven by 
an experienced, careful driver cannot 
be said as a matter of law to have 
been guilty of negligence in not in- 
terfering with the operation of the 
car by suggesting that it stop or 
slow down before reaching an inter- 
section where it collided with an- 
other car. Wagner vy. Kloster, 188 
Iowa 174, 175 NW 840. 

43. Birmingham R., 
Barranco, 203 Ala. 639, 84 S_ 839; 
Kackley v. Central Illinois Tract. 

o., 201 Ill. A. 164; Montague v. Salt 
Lake, ete., R. Co., 52 Utah 368, 174 
P 871; Wilson v. Puget Sound Elec- 
tric R. Co., 52 Wash, 522, 101 P 50, 
132 AmSR 1044. 

[a] Mlustration.—An occupant of 
an inclosed taxicab having no means 
of communication with the chauffeur 
and not knowing of his intention 
to back upon the car tracks and 
thereby place her in a position of 
danger cannot be deemed guilty of 
contributory negligence. Kackley v. 
Central Illinois Tract. Co., 201 Il], A. 
164. 

44. Birmingham R., 
Barranco, 203 Ala. 639, 
Cowan v. Salt Lake, etc., R. Co., 


ete; Coy Vv. 


ete 1 Ce, iv. 
84 S 839; 
56 
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But | ger. 


and intrust his 


Utah 94, 189 P 599; Hunter v. Saska- 
toon, 12 Sask. L. 354, 48 DomLR 68, 
[1919] 2 WestWkly 872. 
45. Willis v. Schertz, 188 Iowa 712, 
175 NW 321. 
(Vt.) 


46. McAndrews 
134 A 710. 

47. McKellar v. Yellow Cab Co., 
148 Minn. 247, 181 NW 348; Leonard 
v. Bartle, (R. I.) 135 A 853. 

[a] Thus, a passenger riding in 
the passenger compartment of a taxi- 
cab being driven at twenty-five to 
thirty miles per hour; who sees an 
approaching car seventy-five or one 
hundred feet distant, which has the 
right of way over the taxicab, is as 
a matter of law free from contribu- 
tory negligence, although he fails to 
protest or to warn the driver of the 
cab. McKellar v. Yellow Cab Co., 
148 Minn, 247, 181-NW 348. 

48. U. S.—Hines v. Johnson, 264 

Smith Light, 


Fed. 465. 
Ark.—Miller v. Ft: 
ete., Co.; 136 Ark. .272, 206 SW 329. 
Conn.—Weidlich v. New York, etc., 
R. Co., 938 Conn. 438, 106 A 323. 
Iowa.—In re Hill, 208 NW 334. 
Mass.—Fogg v. New York, etc., R. 
Co., 223 Mass. 444, 111 NE 960. 


vy. Leonard, 


Mo.—Boland _ v. St. Louis-San 
Francisco R, Co., 284 SW _ 141; Ross 
Le Wells, 212 Mo. A. 62, 253 SW 
8 


Mont.—Sherris v. Northern Pac. R. 
Co., 55 Mont. 189, 175 P 269. 

Or.—White v. Portland Gas, etc., 
Co., 84 Or. 643, 165 P 1005. 

Pa.—Sommers Vv. wild eel de 2 Pa. 
Dist. & Co. 614. 

R. I.—Hermann v. Rhode Island 
Co., 36 R. I. 447,,90 A 813. 

Tenn.—Dedman vy. Dedman, 291 SW 
449; Stem v. Nashville Interurban R. 
Co., 142 Tenn. 494, 221 SW 192. 

Wis.—Howe v. Corey, 172 Wis. 537, 
179 NW 791, 

“Negligence may be grounded in 
action or refusal to act, in speaking 
or failing to speak, all with reference 
to duty in the premises. We can 
easily conceive of caseS where a 
clamor of direction by the guest 
would confuse a driver or chauffeur 
and increase the danger in a manner 
amounting to contributory negligence 
of the passenger. In others the duty 
to utter warning might be impera- 
tive. In some instances it would be 
rank folly to wrest the reins or the 
wheel from the hands of the one in 
charge of the vehicle. In others it 
might be highly necessary to do that 
very thing. The court cannot lay 
down a mathematical precept as a 
rule of law enjoining in detail what 
should be said or done or omitted in 
every juncture of danger. It is plain, 
however, that an invited guest is not 
to be supine and inert as mere 
freight. Accepting the hospitality 
of his» friend does not excuse him 
from the duty of acting for his own 
safety as a reasonably prudent per- 
son would under, like conditions.” 
White v. Portland Gas, etc., Co., 84 
Or. 643,651, .165 1005. 

[a] "A wife riding with her hus- 
band in an automobile may not rely 
implicitly upon his care and prudence 
in driving. Miller v. Ft. Smith Light, 
etc., Co., 186 Ark. 272, 206 SW 329. 

49. U. S.—Hines v. Johnson, 264 
Fed. 465; Brommer vy. Pennsylvania 
R. Co., 179 Fed. 577, 103 CCA 135, 29 
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safety absolutely to the driver, regardless of the 
imminence of danger, or the visible lack of ordinary 
care on the part of the driver to avoid harm.*® 
he fails to use ordinary care, including the exercise 
of his own senses of sight, hearing, and perception 
to protect himself under such circumstances, he is 
guilty of contributory negligence.*® 

[§ 949] (8) Duty To Observe and Warn of Dan- 
It cannot be said that in every case and under 
all circumstances it is the duty of an occupant of a 
motor vehicle to use his senses in order to discover 


If 


LRANS 924 [certiorari den 223 U.S. 
718 mem, 32 SCt 522 mem, 56 L. ed. 
628 mem], 

Ala.—Birmingham R., ete., Co. v. 
Barranco, 203 Ala. 639, 84 S 839. 

Ark, —Itzkowitz Vv. Ruebel, 158 Ark. 
454, 250 SW 535. 

Cal.—Parmenter v. McDougall, 172 
Gal. 306, 156 P 460. 

Conn.Clarke v. Connecticut Coy 
83.Conn. 219,76 A523, 

Oe eam os re 2 v. Townsend, 130 A 

D. C.—Bernhardt v. City, etc, R. 
Co., 49 App. 265, 263 Fed. 1009. 

Mont.—Sherris v. Northern Pac. R. 
Co., 55 Mont. 189, 175 P 269. 

N. Y.—Sheehan v. Coffey, 205 App. 
Div. 388, 200 NYS 55; Clark v. Traver, 
205 App. Div. 206, 200 NYS 52 [aff 
237 N. Y. 544 mem, 143 NE 736 mem]. 


Or.—White v. Portland Gas, etc., 
Co., 84 Or. 648, 165 P 1005. 
Pa.—Jerko v. Buffalo, etc., R. Co., 


20 De Pact 459 01-1 9) CA: 543; Minnich v. 
Easton Transit Co., 267 Pa. 200, 110 
A 273, 18 ALR 296; Dunlap y. Phila- 


delphia Rapid Transit Co., 248 Pa, 

130, 93. A 873 

“nee .—Dedman v. Dedman, 291 SW 
Tex.—Lyon v. Phillips, (Civ. A.) 

196 SW 995. 


Utah.—Cowan v. Salt Lake, etc., 
R. Co., 56 Utah 94, 189 P 599; Mon- 
tague v. Salt Lake, ete., R. Co., 52 
Utah 368, 174 P 871. 

Wash.—Bauer _ v. 128 
Wash. 654, 224 P 20. 

“In other words, the duty imposed 
upon such person, whatever his seat 
in the vehicle, is created by either 
known dangers or perils that the at- 
tendant circumstances reasonably 
suggest or foreshadow. The duty is 
therefore not original with respect to 
the operation of the vehicle, but re- 
sultant, and that only from known 
and appreciated circumstances capa- 
ble of bringing it into effect. Other- 
wise, the law would be held to sanc- 
tion this irrational result: Such per- 
son would be allowed to close his 
senses to known dangers or to perils 
reasonably suggested by the attend- 
ant circumstances indicated, in blind 
reliance upon the unaided care of an- 


Tougaw, 


other.” Birmingham R., etc., Co. vy. 
dy bles hes 203 Ala. 639, 642, 84 S 
[a] “Sitting tight.’— “The rule 


sometimes announced that all that is 
incumbent upon a passenger in an 
automobile is to ‘sit tight’ is euphoni- 
ous and at the same time erroneous. 
It depends upon what a reasonably 
prudent and cautious man would do 
under the same circumstances.” 
Bauer v. Tougaw, 128 Wash. 654, 657, 
224 P 20. 

[b] Rule applied.—Where a mar- 
ried woman, while riding as a gratu- 
itous passenger with her husband in 
an automobile, is injured in a col- 
lision, her freedom from contributory 
negligence depends upon the exercise 
of reasonable care under all the cir- 
cumstances, and it is not correct to 
instruct that she is chargeable with 
contributory negligence only in case 
she saw or knew of the actual dan- 
ger of collision in time to warn her 
husband to stop the automobile and 
neglected to warn him. Clarke vy. 
a See Co., 83 Conn. 219, 76 A 


11721 [42.3] 


approaching vehicles or other dangers,®° or that his 
failure to do so would be negligence.5! It is, never- 
theless, the duty of such person to use ordinary care 
and to warn the driver of dangers or 


to that end,>” 


50. U. S.—Charleston, ete, R. Co. 

Vv. fenpeas 258 Fed. 297, 169 CCA 313. 
rk.—Pine Bluff Co. v. Whitlaw, 

147, Ark. 152,.2272SW 13: 

Cal.— Thompson v. Los Angeles, 
etc., R. Co., 165 Cal. 748, 134 P 709. 

Colo.—Campion v. Eakle, 79 Colo. 
320, 246 P 280, 47 ALR 289; Colorado 
Springs; Vete7 Rei Co. vieCohun) 66 
Colo! 149; (180 -P 307, 

Conn.—Weidlich v. New York, etc., 


RCo ns = Conn 5 143.8.05 106) pAe 13 23;5 
Clarke v.’ Connecticut Co., 83 Conn. 
219, 76 A 528. 

D. C.—Bernhardt v. City. etc., 


o., 49 App. 265, 263 Fed. 1009. 
Iowa.—In re Hill, 208 NW 3834. 
Kan.—Bradshaw vy. Payne, 111 Kan. 

475, 207-P 802. 


Me.—Dansky v. Kotimaki, 125 Me. 
42, 1430 AC871. 
Md.—Washington, etc., R. Co. v. 


State, 136 Md. 103, 111 A 164. 

Minn.—McDonald v. Mesaba R. Co., 
137 Minn. 275, 163 NW 298. 

Pa.—Azinger v. Pennsylvania R. 
Co., 262 Pa. 242, 105 A 87. 

R. t.—Hermann y. Rhode Island 
Con s6pR. 1447, 90 PANS s3. 

Tenn.—Hull y. Simmons, 
Civ. A. 351. 

Tex.—Pearson v. Texas, etc., R. Co., 
(Commn. A.) 288 SW 1108 [rev (Civ. 
A.) 224 SW 708]. 

Utah.—Cowan v. Salt Lake, etc., R. 
Go. 56 Utah 9/45 89 P 599) Montague 
yv. Salt Lake, ete., Re Co., 52 Utah 
368, 174 P 871. 

Vt..—_McAndrews vy. Leonard, 134 A 
710; Le Febvre v. Central Vermont 
RY Gout or Vies2- 11 23 hAN ond. 

Wash.—Woodruff v. Ewald, 1381 
Wash. 285, 230 P 149; Dillabough Ve 
Okanogan County, 105 Wash. 609, 178 
P 802. 

“Defendant argues at length that 
the plaintiff offered no proof to show 
that his intestate used any care what- 
soever in approaching this crossing. 
... The intestate was seen a few 
moments before the accident a short 
distance from the crossing, seated on 
the rear seat of the closed automo- 
bile. If he had been asleep, or read- 
ing a book, or engrossed in talk with 
another than the driver, or in deep 
thought, he would not have been neg- 
ligent because of this. Ordinary ex- 
perience instances this as not infre- 
quently the conduct of the ordinarily 
prudent person when riding as a 
guest on the rear seat of an automo- 
bile. No duty was upon the intestate 
to explain, excuse, or justify his 
course. Weidlich v. New York, etc., 
R. Co., 93 Conn. 438, 442, 106 A 323, 324, 

[a] Reasons for rule.—(1 ) A 
gratuitous passenger, in no matter 
what vehicle, is not expected, ordi- 
narily, to give advice or direction as 
to its control and management. To 
do so might be harmful rather than 
helpful. But his presence in the 
vehicle may so obstruct the driver’s 
view of a car or other approach- 
ing vehicle, or other circumstances 
of the situation may be such, as 
to make it his duty to look out for 
threatened or possible dangers, and 
to warn the driver of such after 
their discovery. This might be nec- 
essary for the passenger’s aS well as 
for the driver’s safety. On the other 
hand, the character of the vehicle in 
which he is a passenger may be such, 
or his location in it, or the other cir- 
cumstances, may be such, that to look 
or listen for approaching cars, or 
other dangers, would be unnecessary 
and useless. For such a passenger 
to engage in conversation with fel- 
low passengers, and entirely neglect 
to look out for dangers, or to observe 
the manner in which the vehicle is 
being operated, might be the conduct 
of a reasonably prudent person.’ 


7 Tenn. 
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Clarke v. Connecticut Co., 83 Conn. } 
219, 223, 76 A 523. (2) “If one, rid- 
ing as a guest in the car of another, 
were required to look out for danger 
and warn the driver, a most uncom- 
fortable and harassing position would 
be created for the driver of a car 
who happened to have four or five 
passengers as guests; and it might 
well be that if an accident happened 
it could be charged to the negli- 
gence of the guests in distracting 
the attention of the driver as he ap- 
proached or crossed every street in- 
tersection.”’ Campion v. Eakle, 79 
Colo. 320, 326, 246 P 280,47 ALR 289. 

[b] Tllustrations.—(1) An occu- 
pant of a car, seated with three 
others in one seat, her vision par- 
tially obstructed by the person sit- 
ting on her lap, is not guilty of con- 
tributory negligence as a matter of 
law in failing to observe approach- 
ing danger. Washington, etc., R. Co. 
v. State, 136 M@. 103, 111 A 164. (2) 
A passenger riding in the body of a 
motor bus, the windows of which 
were frosty, and who was not par- 
ticipating in the operation of the bus, 
who did not see or hear danger ap- 
proaching, was not guilty of con- 
tributory negligence in failing to 
observe danger, and the submission 
of the question to the jury was not 
justified. McDonald v. Mesaba R. Co., 
137 Minn. 275, 163 NW 298. 

[c] Guest ‘asleep in car.—The fact 
that a guest in an automobile, hav- 
ing nothing to do with the control 
or management of the car, is asleep, 
is not necessarily contributory negli- 
gence, although it is a circumstance 
to be considered on the question 
whether she is chargeable with con- 
tributory negligence. McAndrews vy. 
Leonard, (Vt.) 134 A 710. 

[ad] Failure to see washout ahead. 
—It is not negligence on the part of 
a passenger in an automobile passing 
over a ridge one hundred and thirty- 
five feet away from a washout cul- 
vert, from which point the automo- 
bile’s lights flashed over the culvert, 
to fail to observe that it had been 
washed out. Dillabough v. Okanogan 
County, 105 Wash. 609, 178 P 802. 

51. U. S.—Brommer vy. Pennsyl- 
Vania! skin Co.) bToehedw Site 03 .OCA. 
135, 29 LRANS 924 [certiorari den 
223 U. S. 718 mem, 32 SCt 522 mem, 
56 L. ed. 628 mem]. 

Colo.—Colorado Springs, ete. R. 
Co. v. Cohun, 66 Colo. 149, 180 P 307. 

Conn.—Clarke v. Connecticut Co., 
83 Conn. 219, 76 A 5 

Mo.—Lawrence v. “St. Louis, etce., 
R. Co., (A,) 258 SW 54; Burleigh v. 
St. Louis Transit Co., 124 Mo. A. 724, 
102 SW 621, 

Okl.—Thrasher v. St. Louis, 
R. Co., 86 Okl. 88, 206 P 212. 

[a] Thus a woman riding on the 
rear seat of an automobile, with two 
persons in the front seat and an- 
other in the seat beside her, is re- 
quired to exercise ordinary care for 
her own safety, but is not chargeable 
with contributory negligence as a 
matter of law because she did not 
look or listen for approaching dan- 
ger, in the absence of evidence that 
she could have seen, or that she knew 
or could have seen that they were 
approaching a dangerous place. 
Brommer vy. Pennsylvania R. Co., 179 
Fed. 577, 103 CCA 135, 29 LRANS 924 
[certiorari den 223 U. S. 718 mem, 32 
SCt 522 mem, 56 L.-ed. 628 mem]. 

52. U. S.—Southern R. Co. v. 
Priester, 289 Fed. 945; Brommer v. 
Pennsylvania R. Co., 179 Fed. 577, 
103 CCA 135, 29 LRANS 924 [certio- 
rari den 223 U. S. 718 mem, 32 SCt 
522 mem, 56 L. ed. 628 mem]. 

Colo.—St. Mary’s Academy v. Solo- 
mon, 77 Colo. 463, 238 P 22, 42 ALR 


etc., 
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threatened dangers of which the occupant is aware,** 
or of which he should in the exercise of ordinary 
care have been aware,°* unless the situation is such 
that a reasonably prudent person under the same or 


964; Colorado Springs, ete., R. Co. 
v. Cohun, 66 Colo, 149, 180 P 307. 


Del.—Campbell v. Walker, 25 Del. 
41, at A 601. 
C.—Bernhardt v. City, etce., R. 


Co. 49 App. 265, 263 Fed. 1009. 
Til.— Christensen v. Johnston, 207 
TAS 209% 

Iowa.—In re Hill, 208 NW _ 324; 
Willis v. Schertz, 188 Iowa 712, 175 
NW 321, 

Kan.—-Kirkland v. Atchison, 
R. Cot, 104' Kan. 888, 179° P 362% 

Me.—Dansky v. Kotimaki, 125 Me. 
72, 130 A 871. 

Md.—Lavine v. Abramson, 142 Md. 
222, 120 A 523, 

Mo.—Tannehill v. Kansas City, ete., 
R: Co., 279 Mo. 158,'-213 “SW. 9818: 
Schaff v. Nelson, (A.) 285 SW 1036; 
Ziegler v. St. Louis United R. Co., 
(A.) 220 SW 1016. 

Mont.—Laird v. SBerthelote, 63 
Mont. 122, 206 P 445; Sherris v. 
Northern Pac. R. Co., 55 Mont. 189, 
IY es PANE 

Pa.—Laudenberger v. Easton Tran- 
Sit2©o,, 261) Pay 288, 104 A 588. 

R. I.—Hermannu vy. Rhode Island 
Co., 36 R. I. 447, 90 A 813. 

Tex.—Lyon v. Phillips, (Civ. A.) 
196 SW 995. : 

Utah.—Montague v. Salt Lake, ete., 
R. Co..~52) Utah \368, 174 P 871. 

Vt.—Le Febvre v. Central Vermont 
RiCognom Vtils4e. 123 sAygoiae 

Wash.—Hoyle v. Northern Pac. R. 
Co., 105. Wash. 652, 178 P 810. 

Wis.—Wappler v. Schenck, 178 Wis, 
632, 190 NW 555. 

And see cases infra this section. 

53. Ala.—Birmingham R., etc., Co. 
v. Barranco, 203 Ala. 639, 84 S 839. 

Cal.—Thompson v. Los Angeles, 
etc., R. Co., 165 Cal. 748, 124 P 709. 

Conn. —Weidlich v. New York, ete, 
R.Co., .93-Conn,, 438.1106 A. 323. 
Ae -—Poynter v. ‘Townsend, 130 A 

Ill—Swanlund v. Rockford, etc., R, 
Co., 305 Ill. 339, 1837 NE 206; Grifen- 
han v. Chicago R. Co., 299 Ill. 590, 
132 NE 790 [rev 220 Ill. A. 649]. 

Iowa.—Brown v. McAdoo, 195 Iowa 
286, 188 NW 7; Willis v. Schertz, 188 
Iowa 712, 175 NW 321, 

Kan. —Naglo v. Jones, 115 An: 140, 
222 P 116; Sharp v. Sproat, 111 Kan. 
735, 208 P 613, 26 ALR 1421, 

Ky. —Rice v. Kentucky Tract., etc. 
Co., 209 Ky. 538, 273 SW 78: Ray v. 
Ray, 196 Ky. 579, 245 SW 287. 

Me.—Dansky v. Kotimaki, 125 Me. 
72, 180 A 871. 

Ma. —Lavine vy. Abramson, 142 Md. 
222,120 A 523. 

Mich.—Slee v. Neller, 226 Mich. 151, 


ete., 


197 NW 520. 

Mo.—Friedman vy. St. Louis United 
FR POO. 290. NOL 235, 238 SW 1074; 
Rowe v, St. Louis United RE Cor 211 
Mo. A. 526, 247 SW 443. 

Mont.—Waird  v. Berthelote, 63 


Mont. 122, 206 P 445. 

Or.—Robison v. Oregon-Washing- 
ton R., etc., Co., 90 Or. 490, 176 P 594; 
White v. Portland Gas, ete., Cox 34 
Or. 6438, 165 P 1005. 

Pa.—Minnich v. Easton Transit Co., 
267 Pa, 200, 110 A 273, 18 ALR 296. 
R. T—Hermann vy. Rhode Island 
Co., 36 R. 1/447, 90 A813: 
Tenn.—Tennessee Cent? Ri) Gor eve 
Vanhoy, 143 Tenn. 312, 226 SW 225. 

Tex.—Sellers v. Galveston, ete, GS 
Co... PC CINE VAL) A208 SS Wis oe Lyon v. 
Phillips, (Civ. A.) 196 SW 995. 

Vt.—Wentworth v. Waterbury, 90 
Vt. 60, 96 A 334, 

Ww. Va.—Warth v. Jackson County 
Ct., 71 W. Va. 184, 76 SE 420. 

Wis.—Bowen v. Osceola, 185 Wis. 
11, 200 NW 766; Wappler v. Schenck, 
178 Wis. 632, 190 NW 555. 

54. Del.— Poynter Vv. 


Townsend, 
130 A 678. 


For later cases, developments and changes in the law see gumulative Annotations, same title, page and note number. 
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similar circumstances would not have given the 
warning,®® as where he has neither time nor oppor- 
tunity to do so;°° and if he fails in any of these 
respects, he may be chargeable with contributory 
negligence,*? provided, of course, such failure con- 
tributed proximately to cause his injury.®® 
occupant of a motor vehicle is not required to warn 
the driver of what the latter already knows and 
appreciates,°? nor is he ordinarily under obligation 
to point out obstacles or dangers which would be ap- 
parent to any reasonably careful driver.®° 
occupant is not bound to anticipate that other vehi- 
eles will violate the law of the road.®+ 


D. C.—Bernhardt v. City, etc., R. 
Co., 49 App. 265, 263 Fed,-1009. 

Ind.—National Motor Vehicle Co. 
vy. Kellum, 184 Ind. 457, 109 NE 196. 

Kan.—Gilbert v. Kansas City R. 
Con, LOS Kan aeho7 se 197 324872: 

Kky.—Rice v. Kentucky Tract., etc., 
Co., 209 Ky. 538, 273 SW 78. 

Mich. —Slee Vv. ’Neller, 226 Mich. 151, 
197 NW_ 5320. 

Mo.—Friedman vy. St. Louis United 
Ry Co.,=293 Mo. 235,. 2388 SW_.1074; 
Lawrence v. St. Louis, etc.; R. Co., 
(A.). 258 SW 54. 

Or.—Robison v. Oregon-Washing- 
ton R., etc., Co., 90 Or. 490, 176 P 594. 

Pa.—Azinger vy. Pennsylvania R. 
Co., 262 Pa. 242, 105 A 87; Lauden- 
berger v. Baston Transits (Co 261 
Pa. 288, 104 A 588; Dunlap v. Phila- 
delphia Rapid Transit Co., 248 Pa. 
130, 93 A 873. 

Tex.—Sellers v. Galveston, etc., R. 
Co., (Civ. A.) 208 SW 397. 

“If the passenger is in such posi- 
tion in the car that he must have 
seen the danger if he had used his 
sense of sight, as an ordinarily pru- 
dent passenger in such position would 
have done, and the accident happens 
because of the passenger’s failure to 
see and warn the operator of the 
danger he must have seen, he would 
be guilty of contributory negligence. 
But we instruct... that a passen- 
ger is not required to do anything 
more than an ordinarily prudent per- 
son in a similar position and rela- 
tion, who is not the operator, would 
have done in a like situation.” Poyn- 
ter v. Townsend, (Del.) 130 A 678. 

[a] The test of negligence on the 
part of a passenger in a motor vehi- 
cle is his action or want of action 
in the face of danger which was 
manifest or known to him, or which 
it was his duty equally with the 
driver to observe. Azinger v. Penn- 
sylvania R. Co., 262 Pa. 242, 105 A 87. 

{b] Mlustration.—A passenger in 
a motor vehicle is not entitled to re- 
cover for damages where at the time 
of the accident he is sitting beside 
the driver and they are engaged in 
a common purpose and the driver is 
clearly negligent, and the passenger, 
who was familiar with the neighbor- 
hood and aware that danger may be 
apprehended, makes no effort to ob- 
serve whether or not there is danger 
ahead. Dunlap v. Philadelphia Rapid 
Transit Co., 248 Pa. 130, 93 A 873 

55. Ark.—Pine Bluff Co. v. Whit- 
Jaw, 147 Ark. 152, 227 SW 13. 

Cal.—Dowd v. Atlas Taxicab, etc., 
Co., 69 Cal. A, 9,-230 P 958; Carpen- 
ter v. Atchison, ete., RiiCo.; 51 Cal. A, 
60, 1959 P1073: 

Conn.—Weidlich v. New York, etc., 
R. ss 93 Conn, 438, 106 A 323. 

2 hee eave Vv. Ray, 196 Ky. 579, 245 

W 2 

Mad cKelly v. Huber Baking Co., 
145 Md, 321, 125 A 782. 

Mich.—Slee v. Neller, 226 Mich. 151, 
197 NW 530. 

Mo.—Corn v. Kansas City, etc., R. 
Co., 228 SW 78; Rowe v. St. Louis 
United R. Co., 211 Mo. A. 


443. 

N. Y.—Ward v. Clark, 189 App. Div. 
$44, 179 NYS 466 [rev on other 
grounds 232 N. Y. 195, 133 NE 443]. 

Sask.—Hunter v. Saskatoon, - 
Sask. L. $54, 48 DomLR 68, [1919] 2 


526, 247 SW 
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circumstances a 


An 


WestWkly 872. 

[a]. A wife, riding with her hus- 
band in his automobile, which he was 
driving, is not negligent as a matter 
of law in sitting still when he at- 
tempted to cut across a street inter- 
section ahead of another approaching 
car, which had the right of way, the 
wife not having been aware until a 
moment before collision that the hus- 
band intended to try to cross. Ward 
v. Clark, 189 App. Div. 344, 179 NYS 
466 [rev on other grounds 232 N. Y. 
195, 1383 NE 443]. 

[b] Advice in emergency.—It is 
common knowledge that advice or 
suggestions to automobile drivers by 
passengers in cases of emergency are 
more apt to confuse than to help, 
and a passenger is not guilty of neg- 
ligence as a matter of law where he 
fails to offer warning in such situa- 
tions. Slee v. Neller, 226 Mich. 151, 
197 NW 530. 

56. Pine Bluff Co. v. Whitlaw, 147 
Ark, 152, 227 SW 13; Swanlund vy. 
Rockford, ete., R. Co.,:-305 ° 111s 339, 
137 NE 206; Charp v. Sproat, 111 Kan. 
735, 208 P 618, 26 ALR 1421; Ray v. 
Ray, 196 Ky. 579, 245 SW 287. 

57. U. S.—Southern R. Co. v. 
Priester, 289 Fed. 945. 

Conn.—Weidlich v. New York, etc., 
R. Co., 93 Conn. 438, 106 A 323. 

Del. 2 Poynter Vv. ‘Townsend, AS OA 
678. 

Mo.—Friedman y. St. Louis United 
R. Co., 293 Mo. 235, 238 SW 1074. 

Mont.—Sherris y. Northern Pac. R. 
Co:, 55 Mont. 189, 175 P 269. 

Or.—Robison v. Oregon-Washing- 
ton R., etc., Co., 90 Or. 490, 176 P 594. 

Pa: “’ Minnich v. Haston Transit Co 
267 Pa. 200, 110 A 273, 18 ALR 296; 
Baker v. Director-Gen. of Railroads, 
3 Pa. Dist. & Co. 150. 

Tex.—Sellers v. ER eee (Giwey, 122, 
Co., (Civ. A.) 208 SW 397. 

Wis.—Glick v. Baer, 186 Wis. 268, 
201 NW. 752. 

{a] TMlustration.—In an action by 
a gratuitous passenger against the 
driver of the automobile in which he 
was riding, for injuries sustained 
when the car collided with a load of 
wood on the highway, evidence that 
the time of the accident was a clear 
moonlight night and that if plaintiff, 
who was sitting in the front seat, 
had observed the road ahead he 
would have discovered the load of 
wood standing on the pavement, and 
been enabled to warn the driver in 
time to have avoided the collision, is 
sufficient to sustain a finding of con- 
tributory negligence. Glick v. Baer, 
186 Wis. 268, 201 NW 752. 

58. Le Febvre v. Central Vermont 
R: Co.; 97 Vt. 342, 123 A211. 

59. Jerko v. Buffalo, 6tC. fo. iCor, 
275 Pa. 459, 119 A 543. 

60. Pine Bluff Co. v. Whitlaw, 147 
Ark. 152, 227 SW 13; Kelly v. Huber 
Baking Co., 145 Md. 321, 125 A 782; 
Slee v. Neller, 226 Mich. 151, sae 
NW 530; Hunter v. Saskatoon, 
Sask. L. 354, 48 DomLR 68, 19494 
2 WestWkly 872. 

61. Willis v. Schertz, 188 Iowa 712, 
175 NW 321. 

[a] Driving on wrong  side.— 
Guest in automobile need not antici- 
pate that a driver of a vehicle ap- 
proaching from the opposite direction 
will not keep on its left-hand side of 
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[§ 950] (4) Duty To Protest Negligence or Un- 
lawful Act of Driver. 
vehicle knows, or in the exercise of ordinary care 
should know that the driver is conducting himself 
in the operation of the vehicle in a negligent or 
unlawful manner, and, if under the same or similar 


If an occupant of a motor 


reasonably prudent person would 


have attempted to persuade the driver from such 
eonduet, by protest, or other warning, he is guilty 
of contributory negligence if, a reasonable oppor- 
tunity therefor being ‘afforded, he fails to do so and 
such failure contributed proximately to cause his 
injury.°? Thus, an occupant of a motor vehicle may 


the highway. Willis v. Scher 

Iowa 712, 175 NW 321. peng 
62. Ala, —Birmingham R. etc., Co. 

v. Barranco, 203 Ala. 639, 84 S 8393 

SON eal O’Byrne, 203 Ala.’ 266, gZ 
D. C.—Bernhardt v. City, e 

Co., 49 App. 265, 263 Fed. i009.” R. 
aul ——Masten v. Cousins, 216 Ill. A. 


Towa.—Codner vy. Stowe, 201 Io 
800, 208 NW 330; Willis v. Schetts, 
188 Towa 712, 175 NW 321. 

an.—Naglo v. Jones, 115 
222. P i1¢: -= : egy ek 

Ky.—Winston y. Henderson, 179 

Ky. 220, 200 SW 330, LRA19180 646. 


Mich. __Webber v. Billings 
Mich. 119, 150 NW 332. lag 
Minn.—Jones_ v. Schreiber, 166 


pea Be, 207 NW 322. 

o.—Smith vy. Ozark Water Mills 
Co., (A.) 238 SW 573; Rappaport v. 
Roberts, (A.) 203 SW 676. 

N. Y.—Clark Vir OG avery ec 05 Ax 
Div. 206, 200 NYS 52 fact 237 N, YY 
544 mem, M3 NH 736 mem]. 

Pa.— Nelson v. Johnstown Tract. 
Co., 276 Pa. 178, 119 A 918; Minnich 
vy. Easton Transit Co., 267 Pa. 200, 110 
A 273, 18 ALR 296; Azinger v. Penn- 
sylvania Ri Cog, 262) Pa. 242, 105 A 87; 
Hardie v. Barrett, 257 Pa. 42, 101 A 
75, LRAI917F 444; Baker v. Director- 
Gen. of Railroads, 31 Pa, (Distsié& Cos 
150; Sommers vy. Dougherty, 2 Pa, 
Dist. & Co. 614; Snyder v. Jenkins, 
25 Pa. Dist. 929. 

R. I.—Hermann y. Rhode Island 
Co., 36 R. I. 447, 90 A 813 

S.C. —Langley Vv. Southern ReiCo:, 
113 S. C. 45, 101 SE 28 
eae Dedman v. Dede 291 SW 

Wash.— Bauer v. Tougaw, 128 
Wash. 654, 656, 224 P 20. 

Wis.—Bowen y. Osceola, 185 Wis. 
11, 200 NW 766. 

“The rule is well established that, 
when possible dangers, arising out of 
the ,negligent operation of a hired 
vehicle or a conveyance in which one 
is riding as an invited guest, are 
manifest to a passenger, who has any 
adequate opportunity to control the 
situation, if he sits by without pro- 
test and permits himself to be driven 
on to his injury, this is negligence 
which will bar recovery.” Hardie v. 
Barrett, 257 Pa. 42, 46, 101 A 75, LRA 
1917F 444. 

“The rule applicable to this situa- 
tion is that if the plaintiff, in the 
exercise of due and ordinary care, 
such aS would be exercised by a 
reasonably prudent and cautious 
man, saw, or Should have seen, that 
the driver of the car was conduct- 
ing himself in a negligent manner, 
and if, under those circumstances, in 
the exercise of due and ordinary care, 
a reasonably prudent and cautious 
man would have warned or cautioned 
or attempted to persuade the driver 
from his reckless conduct and drive 
his car in a careful and prudent man- 
ner, and failed to give such warning 
or caution or to make such attempt, 
and such failure caused or contrib- 
uted to the collision, then the pas- 
senger would be guilty of contribu- 
tory negligence which would bar his 
recovery.” .Bauer v. Tougaw, supra. 

[a] Joining in testing a danger.— 
“When dangers, which are either rea- 
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be guilty of contributory negligence in failing to 
protest or remonstrate against the vehicle being 
driven at a dangerous or unlawful rate of speed,** 
or into a situation of danger without proper precau- 
tion,®* or in violation of the rules of the road.® 
But such an occupant is not guilty of contributory 


negligence in failing to protest 


sonably manifest or known to an in- 
vited guest, confront the driver of a 
vehicle, and the guest has an ade- 
quate and proper opportunity to con- 
trol or influence the situation for 
safety, if he sits by without warning 
or protest and permits himself to be 
driven carelessly to his injury, this 
is negligence which will bar recovery. 
Although a guest is not required to 
exercise the Same degree of care and 
watchfulness as the driver, and the 
carelessness of the latter is not im- 
puted to the former, yet a passenger 
must bear the consequences of his 
own negligence, when he joins in 
testing a danger.” Minnich vy. Eas- 
ton Transit Co., 267 Pa. 200, 204, 110 
A 273, 18 ALR 296. 

{b] Sufficiency of remonstration. 
—Where a suggestion to speed up in 
an effort to pass an automobile ahead 
was made within a block of an inter- 
section of highways where the colli- 
sion occurred, a guest who remon- 
strated against the speeding cannot 
be held guilty of negligence for fail- 
ure to take further sceps for his 
safety, the time. being too. short. 
Rappaport v. Roberts, (Mo. A.) 203 
SW 676. 

‘63. Ark.—-Miller v. Ft. Smith 
Light, ete., Co., 136 Ark. 272, 206 SW 
329. 

Cal.—Curran v. Earle C. Anthony, 
Inc., (A.) 247 P 236. ; 

Ill.—Masten y. Cousins, 216 Ill. A. 
268. 

Iowa.—Codner v. Stowe, 201 Iowa 
800, 208 NW 330; Hubbard v. Bar- 
tholomew, 163 Iowa 58, 144 NW 13, 
49 LRANS 443. 


Kan.—Sharp v. Sproat, 111 Kan. 
735, 208 P 613, 26 ALR 1421. 
Ky.—Winston v. Henderson, 179 


Ky. 220, 200 SW 330, LRAI1918C 646. 

Md.—State v. Phillinger, 142 Md. 
365, 120 A 878; Lavine v. Abramson, 
142 Md. 222, 120 A 523. 

Mo.—Wood v. Wells, 270 SW 332. 

N. Y.—Joyce v. Brockett, 205 App. 
Div. 770, 200 NYS 394 [aff 237 N. Y. 
561 mem, 143 NE 7483 mem]; Sheehan 
v. Coffey, 205 App. Div. 388, 200 NYS 
55. 

Or.—Elling v. Blake-McFall Co., 85 
Ors. 91,) AGG Pad 7. 

Pa.—Wagenbauer v. Schwinn, 285 
Pa. 128, 131 A-699; Nelson v. Johns- 
town Tract. Co., 276 Pa. 178, 119 A 
918; Martin v. Pennsylvania R. Co., 
265 Pa, 282, 108 A 631; Hardie v. 
Barrett, 257 Pa. 42, 101 A 75, LRA 
1917F 444, 

Tex.—Routledge v. Rambler Auto. 
Co., (Civ. A.) 95 SW _ 749. 

Utah.—Russell v. Watkins, 49 Utah 
598, 164 P 867. 

Wis.—Bryden v.' Priem, 190 Wis. 
483, 209 NW 708; Harding v. Jesse, 
189 Wis. 652, 207 NW 706; Howe v. 
Corey, 172 Wis. 537, 179 NW 791. 

“A passenger is chargeable with 
the driver’s negligence in so far as 
he concurs therein, and failure to 
protest against reckless. driving 
amounts to a concurrence.” Martin 
v. Pennsylvania R. Co., 265 Pa, 282, 
285, 108 A 6381. 

{a] Tlustration.— Where defend- 
ant’s automobile was going about 
fifty-five miles an hour as it ap- 
proached the top of a hill, and for 
eight miles had been running from 
forty to fifty-five miles an hour with- 
out protest on the part of plaintiff, 
who was riding by invitation and was 
injured by the overturning of the car 
as it passed down the hill at an in- 
creased speed after the brakes failed 
to work, plaintiff was guilty of con- 
tributory negligence, precluding a re- 
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or remonstrate 


covery. Joyce v. Brockett, 205 App. 
Div. 770, 200 NYS 394 [aff 237 N.Y. 
561 mem; 143 NE 743 mem]. 

{b] A policeman in uniform, rid- 
ing with the operator of a motor 
vehicle as a guest, is in a position of 
authority and might have determined 
the speed of the car, under his power 
as a policeman, and therefore is not 
in a situation, because of being the 
guest, to evade responsibility for the 
operation of the car at an unlawful 
rate of speed, and when injuries oc- 
curred as the result of such excessive 
speed, he is guilty of negligence con- 
tributing to his injuries. Hubbard v. 
Bartholomew, 163 Iowa 58, 144 NW 
13, 49 LRANS 443. 

{c] Joy riders not only assume 
the risks of danger attendant upon 
the sudden and violent movements of 
the car, but also such as arise from 
the inability of the driver, when trav- 
eling at a high rate of speed, to 
make short quick stops to avoid col- 
lisions, or defects in the street, or 
direct the car at bends or curves in 
the road so as to keep in the trav- 
eled way. Winston v,. Henderson, 179 
Ky. 220, 200 SW 330, LRA1Y18C 646. 

64. U. S.—Brommer v. Pennsyl- 
vania RIYCoi, 21 799s Med. 577211038 COA 
135, 29 LRANS 924 [certiorari den 223 
U. S. 718 ‘mem, 32 SCt 522::mem, 56 
L. ed. 628 mem], 

Ark.—Miller v. Ft. Smith Light, 
ete., Co., 136 Ark. 272, 206 SW 329. 

Mo.—Beall v. Kansas City R. Co., 
(A.) 228 SW 834. 

Or.—Elling v. Blake-McF all Co., 
85 Or. SI, 166nP one 

Pa.—Ferrell v. Solski, 278 Pa. 565, 
123 A 493; Hill v. Philadelphia Rapid 
Transit Co., 271 Pa. 232, 114 A 634; 
Eline v. Western Maryland R. Co., 
262 Pa. 38, 37, 104 A 857. | 

“A passenger who, having oppor- 
tunity, fails to warn the driver of 
a known danger, and to. protest 
against incurring it, is guilty of neg- 
ligence. ...If he [the passenger] 
knew they were approaching this 
grade crossing, or bv the exercise of 
reasonable care should have known it, 
in time to warn Mr. Rogers [the 
driver] thereof and failed to do so he 
was negligent. In other words, a 
passenger who, knowingly and with- 
out protest, suffers the chauffeur to 
drive an automobile upon a railroad 
track without stopping to look and 
listen, is negligent.” Bline v. West- 
ern Maryland R. Co., supra. 

[a] Ilustration.—A guest in an 
automobile familiar with the sur- 
roundings, with an adequate oppor- 
tunity to make observations and to 
some extent control the actions of the 
driver, cannot sit by without protest 
and permit the driver to operate the 
vehicle in approaching street cross- 
ings in a reckless or careless manner 
and recover damages for injuries re- 
ceived in a_ collision ' occasioned 
thereby. Hill v. Philadelphia Rapid 
Transit Co., 271 Pa. 232, 114 A 634. 

65. Renner v. Tone, 273. Pa.'10, 
116 A 512; Russell v. Watkins, 49 
Utah 598, 164 P 867. 

[a] Driving on wrong side of 
street.— Where a guest standing on 
the running board of an automobile 
truck driven on the wrong side of 
the street, having knowledge of the 
oncoming traffic and the approach of 
a street car behind, makes no pro- 
test to the driver, and is injured by 
the car when the truck turns across 
the tracks, he is equally responsible 
with the driver for the accident and 
cannot recover. Renner v, Tone, 273 
Pa. 10, 116 A 512. ; 


against the vehicle’s being driven at an excessive, 
dangerous, or unlawful rate of speed,®® or into a 
position of danger,®’ or in any other negligent or 
unlawful manner,®* where he did not know, or in 
the exercise of ordinary care should not have known 
that the vehicle was being so driven,®® or where a 
reasonably prudent person in the same or similar 
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66. _U. S.—Harmon v. Barber, 247 
Ped... 1,, 159 CCA, 219), BRAIT9I8R: 428 
[certiorari den 246 U. S. 666 mem, 
38)" SCt 33h memynr62. vi bead 929 
mem]. 

Cal.—Dowd v. Atlas Taxicab, etc., 
Co., 187 Cal. 523, 202 P 870; Nichols 
v.\. Pacific Electric’ R. Co., 178 Cal. 
630, 174°P 319; Curran® v...Harles ¢ 
Anthony, Inc., (A.) 247 P 236. 

Colo.—Hedges y. Mitchell, 69 Colo. 
285, 194 P 620. 

Conn.—Duffy v. J. W. Bishop Co., 
99) (Conn. 5731422 Asia 

D. C.—Burke vy, Anacostia, ete., R. 
Co., 48 App. 296. 

Minn.—Jones v. Schreiber, 166 
Minn. 177, 207 NW 3822; Holland’ v. 
Yellow Cab Co., 144 Minn. 475, 175 
NW 536. ; 

Mo.—Boyd v. Kansas City, 291 Mo. 
622, 237 SW 1001. ; 

Oh.—Rogers v. Ziegler, 21 Oh. A. 
186, 152 NE 781. 

Or.—Perry v. Pickwick Stages, 117 
Or. 598,-243 P 787. 

S. D.—Eads v. Tiede, 45 S. D. 190, 
186 NW 823. 

Wis.—Bryden vy. Priem, 190 Wis. 
483, 209 NW 7038. ! 

67. Colo.—Colorado Springs, etce., 
Fe 8 v. Cohun, 66 Colo. 149, 180 P 

Iowa.—Wagner vy, Kloster, 188 Iowa 
174, 175 NW 840. 

Kan.—Kessler v. Davis, 111 Kan. 
515, 207 P 799; Bradshaw v. Payne, 
111 Kan. 475, 207 P 802. 

Mo.—Corn v. Kansas City, ete., R. 
Co., 228 SW 78; Beall v. Kansas City 
R..Co., (A.) 228 SW 834. 

N. Y.—Klauber v. Jackson, 124 
Misc, 738, 209 NYS 209. 

Pa.—Nelson yv. Johnstown Tract. 
Co., 276 Pa. 178, 119 A 918; Minnich 
v. Easton Transit Co., 267 Pa. 200, 
110 A 273, 18 ALR 296. 

{a] Illustrations.—(1) Where an 
automobile, traveling at thirty miles 
per hour on country road at early 
hour, as permitted by statute, in at- 
tempting to pass another automobile 
stalled in the highway, skids and 
overturns, a guest in such ear is 
not contributorily negligent in fail- 
ing to warn the driver of the rate of 
Speed. Klauber vy. Jackson, 124 Misc. 
738, 209 NYS 209. (2) A guest riding 
in an automobile traveling not ex- 
ceeding fifteen miles an hour driven 
by an experienced and careful driver 
cannot be said as a matter of law 
to have been guilty of negligence in 
not interfering with the operation of 
the car by suggesting that it stop. 
or slow down before reaching an in- 
tersection where it collided with an- 
other car. Wagner v. Kloster, 188 
Iowa 174, 175 NW 840. 

68. Jones v. Schreiber, 166 Minn.. 
177, 207 NW 322; Judkins v. Sprague, 
152 Minn. 1, 187 NW 705; Hennig v. 
Booth, (N. J. Sup.) 132 A 294. 

[a] Inadequate lights.—A passen- 
ger is not guilty of contributory neg-. 
ligence as a matter of law in con- 
tinuing to ride without protest in 
a car with only one front lamp 
lighted. Judkins v. Sprague, 152 
Minn. 1, 187 NW 705. 

69. Colo.—Colorado Springs, ete.,. 
Ae ae v. Cohun, 66 Colo. 149, 180 P 

Conn.—Duffy v. 
99 Conn: 5:73, 122 :A- 121, 

Minn.—Jones _v. Schreiber, 166. 
Minn. 177, 207 NW 322. 

Mo.—Corn v. Kansas City, etce., R. 
Co., 228 SW 78; Beall v. Kansas Cityy 
R. Co., (A.) 228 SW 834. 
he dae tae v. Booth, (Sup.) 132- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page an@ note number, 


J. W. Bishop Co., ; 


circumstances would not have done so,’° or where 
his failure to do so did not contribute proximately 


to cause his injury.7! There is 


negligence on the part of one riding in a ear as a 
guest who observes approaching danger and at once 
gives warning, because the driver does not heed the 
warning but goes ahead into obvious peril, which the 
guest was powerless to prevent or avoid,’? or where 
from the conduct of the occupant it may be reason- 
ably inferred that he had not acquiesced in the con- 
duct of the driver,** or where the occupant had no 
reasonable opportunity to protest or remonstrate.* 

[§ 951] (5) Riding in Dangerous or Improper 


Pa.—Minnich v. Easton Transit 
ae 267 Pa. 200, 110 A 273, 18 ALR 


S. D.—Eads v. Tiede, 45 S. D. 190, 
186 NW 823. 


Wash.— Bauer v. Tougaw, 128 
Wash. 654, 224 P 20. 
{a] Tlustrations.—(1) A guest 


who has never driven a car and who 
is riding in the rear seat of a car 
which is traveling between forty-five 
and fifty miles an hour, although 
realizing that they are traveling at a 
dangerous speed, is not clearly con- 
tributorily negligent as a matter of 
law in failing to make a protest. 
Jones v. Schreiber, 166 Minn, 177, 207 
NW 322. (2) A guest driving an 
automobile at the owner’s request is 
not guilty of contributory negligence 
as against the owner where the acci- 
dent results from a defective acceler- 
ator of which defect the guest was 
ignorant. Hennig v. Booth, (N. J. 
Sup.) 132 A 294. 

70. Cal.—Dowd v. Atlas Taxicab, 
ete. Co. 1081--Cal..ia28;. 202. 2) 870; 
Nichols vy. Pacific Electric R. Co., 178 
Cal, 630, 174 P 319; Curran v. Earle 
Cc. Anthony, Inc., (A.) 247 P 236. 

Colo.—Hedges v. Mitchell, 69 Colo. 
285, 194 P 620. 

D. C.—Burke v. Anacostia, ete., R. 
Co., 48 App. 296. 

lowa.—W’agner v. Kloster, 188 Iowa 
174, 175 NW 840. 

Minn.—Jones v. Schreiber, 166 
Minn, 177, 207 NW 322; Holland v. 
Yellow Cab Co., 144 Minn. 475, 175 
NW 536. ; 

Mo.—Corn vy. Kansas City, ete. R. 
Co., 228 SW 78. 

Oh.—Rogers v. Ziegler, 21 Oh. A. 
186, 152 NE 781. 

Or.—Perry v. Pickwick Stages, 117 
Or. 598, 243 P 787. 

Pa.—Nelson v. Johnstown Tract. 
@0.,(276),ba. 478,119 A 918, 


Tex.—Lyon v. Phillips, (Civ. A.) 
196 SW 995. 

Wash.—Bauer v. Tougaw, 128 
Wash. 654, 656, 224 P 20. 

Wis.—Bryden v. Priem, 190 Wis. 


483, 209 NW 703. , 

“Tf the driver’s negligence was 
such that the passenger should actu- 
ally have noticed it, or, in the exer- 
cise of reasonable care, is charged 
with notice of it, it was not the im- 
perative duty of the passenger to 
warn or caution or attempt to per- 
suade the driver to desist. His duty 
was, aS we have said, merely to act 
as a reasonably prudent and cautious 
man would have done under the same 
circumstances; that is, if a reason- 
ably prudent and cautious man, in 
the exercise of due and ordinary care, 
would have warned or cautioned the 
driver or have attempted to dissuade 
the driver from his negligent conduct, 
and the failure to do that caused the 
accident or contributed to it, then 
the passenger would be at fault and 
could not succeed in his action.” 
Bauer v. Tougaw, Supra. |. 

[a] Ilustration.—A boy riding on 
a motor truck is not guilty of con- 
tributory negligence as a matter of 

-law for failing to protest to the 
driver, where it appears that the 
driver had his car under such con- 
-trol that he could easily stop it in 
time to avoid an accident, although he 
negligently fails to do so. Nelson v. 
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no contributory 
injuries.“ 


would not have 


Johnstown Tract. Co., 276 Pa. 178, 119 
A 918. 


71. Harmon v. Barber, 247 Fed. 1, 
159 CCA 219, LRAI1918F 428 [certio- 
rari den 246 U. S. 666 mem, 88 SCt 
335 mem, 62 L. ed. 929 mem]; Duffy 
VerndboaVVic bishop | Co;,. 99. (Conn 563, 
122 A 121; Corn v. Kansas City, etc., 
R. Co., (Mo.) 228 SW 78; Perry v. 
Fy cen gis Stages, 117 Or, 598, 243 P 

72. Avery v. Thompson, 117 Me. 
120, 130 A 4, LRA1918D 205, AnnCas 
1918H 1122; Rowe v. St. Louis United 
R. Co., 211 Mo. A. 526, 247 SW 443; 
Clark v. Traver, 205 App. Div. 206, 
200 NYS 52 [aff 237 N. Y. 544 mem; 
143 NE 736 mem]; Glick v. Baer, 186 
Wis. 268, 201 NW 782. 

[a] Illustration.—A guest or gra- 
tuitous passenger riding in an auto- 
mobile is not guilty of contributory 
negligence as for acquiescence in a 
high or dangerous rate of speed, 
where he protested at such speed Sev- 
eral times in going a distance of four 
miles, and his protest was followed 
by a reduction of speed except the 
last time, when it was made just be- 
fore the accident occurred. Glick v. 
Baer, 186 Wis. 268, 201 NW 752. 

73. Routledge v. Rambler Auto. 
Co., (Tex. Civ. A.) 95 SW 749. 

[a] A guest is not bound by acts 
and language of fellow passengers 
in requesting high rate of speed in 
the absence of acquiescence therein. 
Routledge v. Rambler Auto. Co., (Tex. 
Civ. A.) 95 SW 749. 

74. Rappaport v. Roberts, (Mo. A.) 
203 SW 676; Kulp v. Lehigh Valley 
Transit Co., 81 Pa. Super. 296. 

75. Ala.—Starkey v. Starkey, 214 
Ala. 287, 107 S 807. | 

Ariz.—Bruno v. Grande, 251 P 550. 

Cal.—Fotos v. Bartcher,*68 Cal. A. 
484, 229 P 867. 

Conn.—Guilfoile v. Smith, 97 Conn. 
271, 116 A 237. 

Kan.—Gilbert v. Kansas City R. 
Co.,, 109) Kans 107, 19% P82. 

Ky.—Frankfort v. Bowen, 205 Ky. 
309, 265 SW 785. 

Mass.—Coyne. v. Maniatty, 235 
Mass, 181, 126 NE 377. 

Mo.—Smith v. Ozark Water Mills 
Co., (A.) 238 SW 573. 

Tenn.—Hull v. Simmons, 
Gin. cA. Od 

{a] Standing cn running board: 
(1) Of swiftly moving automobile on 
a dark night. Smith v. Ozark Water 
Mills Co., (Mo. A.) 288 SW 573... (2), 
Of truck running from thirty to forty 
miles an hour, holding to the door 
and top of the truck, facing the 
driver. Starkey v. Starkey, 214 Ala. 
287, 107 S 807. 

{[b] Legs outside car.—Riding ina 
populous community with one leg 
outside the car in such a way as to 
make it liable to come in contact with 
passing objects is so obviously neg- 
ligent as to justify a court in so 
describing it. Guilfoile v. Smith, 97 
Conn,. 271, 116, A, 237. 

76. Ivancich v. Davies, 186 Cal. 
520, 199 P 784; Ellis v. Central Cali- 
fornia, Tract.7.Co.,,.07.,Gal..A, 390) 174 
P 407; Coyne v. Maniatty, 235 Mass. 
181, 126 NE 377; Rose v. Cartier, 45 
R. 1. 150, 120 A, 581. 

[a] Thus, a passenger in a motor 
truck, sitting on the floor in front 
of the seat with his feet on the run- 


7 Tenn. 
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Place or Position. An occupant of a motor vehicle 
who, without some reasonable necessity or excuse, 
rides in a place or position which he knows, or in 
the exercise of ordinary care should know, exposes 
him to danger, is guilty of contributory negligence 
if such conduct contributes proximately to cause his 
But an occupant is not guilty of con- 
tributory negligence in riding in an unusual place 
or position in the vehicle unless a reasonably pru- 
dent person under the same or similar circumstances 


done so,’® or where such conduct 


does not proximately contribute to cause his injury.77 


ning board when thrown from the 
truck and injured in a collision with 
defendant’s automobile is not guilty 
of contributory negligence. Rose v. 
Cartier, 45 R. £, 150, 120°A 581. 

{b] Riding on running board and 
facing backward.—‘‘We are aware of 
no legal rule that a passenger must 
invariably face the direction the ve- 
hicle is going. It is the duty of a 
passenger to use ordinary care, and 
whether in a given instance riding 
backward shows a want of ordinary 
care, must be determined by the cir- 


cumstances of the case.’ Ivancich 
Patios. 186 Cal. 520, 528, 199 P 
77. Cal. —Ivancich* vy. Davies, 


supra; Gornstein v. Priver, 64 Cal, A. 
249, 221 P 396. 

Ky.—Moore v. Hart, 171 Ky. 725, 
188 SW 861. 

Md.—Washington, ete, R: Co. v. 
Badin tate ft 103, 111 A 164. 

. J.—Murray v. Cohen, (Sup.) 1 
A 221. irk a ‘ 

Pa.—Scheer v. Melville, 279 Pa. 401, 
123 A 853; Wanner vy. Philadelphia, 
etc., R. Co., 261 °Pa. 273; 104 A570; 
McClung v. Pennsylvania Taximeter 
Cab. Co., 252 Pa. 478, 97 A 694: Mc- 
sae v. Lukens, 67 Pa. Super. 

Tenn.—Hull v. Simmons, 7 Tenn. 
CivaxA. Bor Ay 

Wis.—Mitchell_v. Raymond, 181 
Wis. 591, 195 NW 855. 

{a] Riding on running board.—A 
boy is not guilty of contributory neg- 
ligence in riding on the running 
board of a truck from + which he is 
thrown, where his position on the 
running board has no causal relation 
to the injury. Murray v. Cohen, (N. 
J. Sup.) 132 A 221. 

[b] Riding on rear step.—The fact 
that the owner of a passenger auto- 
mobile truck stood on a step at the 
rear and was injured as he alleged 
when defendant’s automobile struck 
the front portion of plaintiff's auto- 
mobile does not preclude recovery as 
matter of law. Moore v. Hart, 171 
Ky. 725, 188 SW 861, 

{c] Sitting on the floor of the car, 
although an unusual position, does 
not preclude a recovery where such 
position was not the cause of the 
accident and in no way contributed 
thereto. McClung v. -Pennsylvania 
Taximeter ‘Cab Co., 252 Pa’ '478)' 97 
A 694. 

{d] Riding on the lap of another, 
in close proximity to the windshield. 
Mitchell _v. Raymond, 1481 Wis. 591, 
195 NW 855. : 

{[e] Facing rear seat.—Negligence 
cannot be imputed to an occupant of 
an automobile, struck by a train, 
from the fact that he was sitting in 
the front seat with the driver and 
turned sideways with his back to the 
direction from which’ the train came 
and conversing with persons in the 
rear Seat, in the absence of notice or 
warning to apprise him of danger. 
Wanner vy. Philadelphia, etc., R. Co., 
261 Pa. 2738, 104 A570. 

{[f] Legs outside vehicle.—One of 
several passengers on a truck, rented 
for the carriage of passengers, per- 
mitted to seat themselves with.their 
legs dangling over the end, from 
which the staves were taken out, with 
the knowledge of the driver, who 
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[§ 952] (6) Duty To Leave Vehicle. If an occu- 
pant of a motor vehicle knows, or in the exercise 
of ordinary care should know, that to remain longer 
in the vehicle is dangerous, and if under the same 
or similar circumstances a reasonably prudent per- 
son would leave or withdraw from the vehicle, he is 
guilty of contributory negligence if, a reasonable 
opportunity therefor being afforded, he fails to do 
so, and such failure contributes proximately to cause 
his injury.7’ Thus, an occupant may be guilty of 
contributory negligence in failing to withdraw trom 
a motor vehicle where the driver persists, despite 
protests and avarnings, in operating the vehicle at a 
dangerous or unlawful rate of speed,” or in driving 
into a situation of danger without taking proper 
care.8° But an occupant is not guilty of contribu- 
tory negligence in failing to quit the vehicle where 
he has no knowledge, and is not chargeable with 
knowledge, that to remain longer is dangerous,** 
or where a reasonably prudent person in the same or 
similar circumstances would not have withdrawn 
from the vehicle,‘? or where he has no reasonable 
opportunity to do so.** f 

[§ 953] (7) Riding with Reckless, Inexperienced, 
or Intoxicated Driver. An occupant of a motor 
vehicle who’ knows, or in the exercise of ordinary 
gave no warning of danger, is not|burgh R. Co., 
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252 Pa. 
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care should know, that he is being driven by a reck- 
less, inexperienced, or intoxicated person, may be 
guilty of contributory negligence if he fails to take 
such steps to protect himself from harm as a rea- 
sonably prudent person would take under the same 
or similar cireumstances.*4 Thus, he may be guilty 
of contributory negligence in riding or continuing 
to ride with a driver of known imprudence or reck- 
lessness,*° or who is unable to operate the vehicle 
with proper caution or skill because of incompetency 
due to inexperience,*® or intoxication,®” or in failing 
to require the driver to turn the management of the 
vehicle over to another capable of operating it 
properly.*® But an occupant is not guilty of eon- 
tributory negligence in failing to take such steps 
where he has no knowledge, and is not chargeable 
with knowledge of the driver’s recklessness or in- 
competency,*® or where a reasonably prudent person 
would not have done so in the same or similar cir- 
cumstaneces,®° or where his failure to do so did not 
contribute proximately to cause his injuries. 

[§ 954] n. Imputed Negligence—(1) In General. 
It is well settled in most jurisdictions,®? in accord 
with the general doctrine of imputed negligence,%* 
that the contributory negligence of the driver of a 
motor vehicle is not imputed te an occupant there- 
32, 97 Aj reasonable care should have done so 


guilty of negligence contributing to 
her injury, When another rented 
truck, which was following, collided 
with that on which she was riding. 
Gornstein v. Priver, 64 Cal. A. 249, 
D2 tea fo10. 0. e 

{g] Four persons in one seat.— 
The fact that four persons were occu- 
pying one seat of a car does not as 
a matter of law constitute contribu- 
tory negligence. Washington, etc., 
R. Co. v. State, 186 Md. 103, 111 A 
164. : 

7g. Unger v. San Francisco-Oak- 
land Terminal R. Co., 61 Cal. A. 126, 
214 P 510; Bernhardt v. City, etc., R. 


Co., 49 App. (D. C.) 265, 263 Fed. 
1009; Kowalski v. Kelley, LSS AR 
313; Hermann v. Rhode Island Co., 


36 R. I. 447, 90 A 813. And see cases 


infra notes 79, 80. 

79. Sharp v. Sproat, 111 Kan. 735, 
208 P 613, 26 ALR 1421; Sheehan 
v. Coffey, 205 App. Div. 388, 200 NYS 
55; Clark v. Traver, 205 App. Div. 
206, 200 NYS 52 [aff 237 N. Y. 544 
mem, 143 NE 736 mem]. 

g0. Maidman v. Rose, 253 Mass. 
594, 149 NE 630; Clark v. Traver, 
205 App. Div. 206, 200 NYS 562 [aff 
237 N. Y. 544 mem, 143 NE 736 mem], 
McLaughlin v. Pittsburgh R. Co., 252 

. 32, 97 A 107, 

Bat *Glarke v. Connecticut Co., 83 
Conn, 219, 76 A 528; Bernhardt v. 
City, ete., R. Co., 49 App. (D. C.) 265, 
263 Fed. 1009; McLaughlin vy. Pitts- 
Pure WR) Cos ves 4 Pacgs 82,0790 

a. 
ae Thus, where a married woman, 
while riding in an automobile driven 
by her husband, is injured in a col- 
lision, the fact that she knew of 
the manner in which her husband 
operated the! automobile, even if he 
was negligent, does not necessarily 
make her guilty of negligence in re- 
maining in the automobile, although 
she acquiesced in his manner of 
driving, unless she knew that his 
manner of operation was negligent, 
or it was so gross and apparent that 
she was bound to know it. Clarke v. 
Connecticut Co., 83 Conn, 219, 76 A 


523. 

[b] Riding in disabled vehicle.— 
Whether an occupant of an automo- 
bile is negligent in remaining therein 
while the. automobile is being towed 
by another car through the traffic 
of a public highway is a question of 
fact. under the circumstances of the 
particular case. McLaughlin v. Pitts- 


TOMS 

82. Cal.—Curran v. Earle~C. An- 
thony, Inc., (A.) 247 P 236; Dowd v. 
Atlas Taxicab, €é€te:, Co., 69 Cal. A. 
9, 230 P 958; Unger v. San Francisco- 
Oakland Terminal R. Co., 61 Cal. A. 
Tiers Lad pre 

D. C.—Burke v. Anacostia, etc., R. 


Co., 48 App. 296. 

Ind.—Munson v. Rupker, (A.) 148 
NE 169. 

N. Y.—Clark v. Traver, 205 App. 


Div. 206, 200 NYS 52 [aff 237 N.Y. 
544 mem, 143 NE 736 mem]. 

Pa.—McLaughlin v, Pittsburgh R. 
Co., 252 Pa. 32, 97 A 107. 

“The duty of a passenger... to 
withdraw from the vehicle, a reason- 
able opportunity therefor being af- 
forded, is not absolute, the question 
whether by failing to do either he is 
wanting in ordinary care being de- 
pendent upon the circumstances of 
the particular case.” Curran v. 
Earle C. Anthony, Inc, (Cal. A.) 247 
P 236, 239. 

ta] A guest in the rear seat of an 
automobile is not guilty of contribu- 
tory negligence because of his fail- 
ure to jump therefrom upon seeing a 
rapidly approaching street car about 
fifty feet away, with which the auto- 
mobile almost instantly collided. 
Burke v. Anacostia, etc., R. Co., 48 
Appr CDi Cs) 72916: 

[b] Occupant of automobile stalled 
on railroad track.—A passenger in an 
automobile stalled on a crossing in 
front of an approaching train is not 
negligent as a matter of law in fail- 
ing to desert the vehicle. Unger v. 
San Francisco-Oakland Terminal R. 
Cor, Gi: CalevAte b2b. aie Poke. 

83. Sharp v. Sproat, 111 Kan. 735, 
208 P 618, 26 ALR 1421; Maidman v. 
Rose, 253 Mass. 594, 149 NE 630; 
Clark, uv. Draver,: 200. App. “Divar206; 
200 NYS 52 [aff 237 N. Y. 544 mem, 
143 NE 736 mem]; Hermann v. Rhode 
Island Co., 36 R. I. 447, 90 A 813. 

[a] Tlustration.—Where plaintiff 
was injured when riding as a guest 
in a car which was struck by a mo- 
tor truck and from the time when 
plaintiff first knew an accident was 
going to happen the car which struck 
the car in which he was riding could 
be found to have gone forty or fifty 
feet, it was for the jury to say under 
proper instructions whether he: had 
time to leave the car in which he was 
riding and which had stopped close 
to the curb and in the exercise of 


or taken some. other precautions for 
his own safety. Maidman y. Rose, 
253 Mass. 594, 149 NE 630. 

84. Powell v. Berry, 145 Ga. 696, 
89 SE 753, LRA1917A 306; Winston 
v. Henderson, 179 Ky. 220, 200 SW 
330, LRAI918C 646; Haynes-Walker 
Lumber Co. v. Hankins, 141 Miss. 55 
105 S 858; Wayson vy. Rainier Taxi 


Co., 1386 Wash. 274, 239 P 559, 45 
ALR 290. 
85. Haynes-Walker Lumber 


Co. Vv. 
Hankins, 141 Miss. 55, 105 S 858. : 

86. Griffin v. Hustis, 234 Mass. 
95, 125 NE 387; Conroy v. Mather, 
oa Mass. 91, 104 NE 487, 52 LRANS 

87. Cal—Lynn v. Goodwin, 170 
Cal. 112, 148 P 927, LRA1915E 588. 

Ga.—Powell v. Berry, 145 Ga. 696, 
89 SE 758, LRA1917A 306. 

Me.—Richard v. Neault, 135 A 524. 

Mich.—Hemington v. Hemington, 
221 Mich, 206, 190 NW 683. 

Tenn.—Schwartz v. Johnson, 152 
Tenn. 586, 280 SW 82, 47 ALR 323. 

88. Winston v. Henderson, 179 Ky. 
220, 200 SW 330, LRA1918C 646. 

89. Marks v. Dorkin, (Conn.) 136 
A 83; Haynes-Walker Lumber Co. vy. 
Hankins, 141 Miss. 55, 105 S 858. 

90. Wiley v. Young, 178 Cal. 681, 
174 P 316; Powell v. Berry, 145 Ga. 
696, 89 SE 7538, LRA1917A 306; Mc- 
Keen v. Iverson, 47 N. D. 132, 180 
NW 805. : 

{a] Rule applied.—In an action 
for death of a passenger in defend- 
ant’s car, caused by defendant’s reck- 
less driving, the fact that defendant 
was intoxicated and that decedent 
knew it at the time he entered the 
car does not as a matter of law show 
that decedent was contributorily neg- 
ligent. McKeen y, Iverson, 47 N. D. 
132, 180 NW 805. ¢ 

91. Barnes v. Hastin, 190 Ky. 392, 
227 SW_ 578; Griffin v. Hustis, 234 
Mass. 95, 125 NE 387: Schwartz v. 
Johnson, 152 Tenn. 586, 280 SW 32, 
47 ALR 323. 

{a] Reputation.—In an action for 
wrongful death of a guest in an auto- 
mobile in a collision with defendant’s 
motor truck, that the driver of the 
passenger car had a reputation for 
reckless and careless driving is im- 
material, where such recklessness did 
not contribute to the injury. Barnes 
v. Eastin, 190 Ky. 392, 227 SW 578. 


92. See infra §§ 956, 960. 
93. See Negligence [29 Cyc 542 et 
seq}. } 
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of,®* unless such driver is the servant®® or agent of 
the occupant,”® or the oceupant otherwise has the 
right to direct and control the vehicle or the conduct 


of the driver in its operation.®” 


[§ 955] (2) Passengers for Hire. 
passenger does not have charge or control of the 


94. U. S.—Charleston, etc., R. Co. 


_-v, Alwang, 258 Fed. 297, 169 CCA 313. 


Ala.—Crescent Motor Co. vy. Stone, 
211 Ala. 516, 101 S 49; Birmingham 
R., ete., Co. v. Rarranco, 203 Ala. 
639, 84 Sg 839; Mc teever v. O’Byrne, 
203° Ala, 266, 8208 508; Birmingham- 
Tuscaloosa R., ete. Co. v. Carpenter, 
194 Ala. 141, 69 S 626. 

Ark.—lItzkowitz v. Ruebel, 158 Ark. 
454, 250 SW 535; Pine Bluff Co. v. 
Whitlaw, 147 Ark. 152, 227 SW 13; 
Carter v. Brown, 1386 Ark. 238, 206 
SW 71. 

Cal.—Pope v. Halpern, 1938 Cal. 168, 
223 P°470; Irwin v. Golden State Auto 
Tour Corp., 18) Cala VOn 171s P. 1.0598 
Parmenter v, McDougall, 172 Cal. 306, 
156 P 460; Lynn v. Goodwin, 170 Cal. 
112, 148 P 927, LRA1915H 588; Car- 
penter v. Atchison, ete., R. Co., 51 
Waly Al 60, £95" P21073> Aagenah Vv. 
Bidwell, 46 Cal. A. 556, 189 P 799; 
Stewart v. San Joaquin Light, etce., 
Corp., 44 Cal. A. 202, 186 P 160. 

Colo.—Campion v. Hakle, 79 Colo. 
320, 246 P 280, 47 ALR 289; St. Mary’s 
Academy v. Solomon, 77 Colo. 463, 
238 P 22, 42 ALR 964. 

Conn.—Sullivan v. Krivitsky, 100 
Conn. 508, 123 A 847; Chodes v. Ever- 
ett B. Clark Seed Co., 95 Conn. 263, 


111 A 58; Weidlich v. New York, etc., 


R. Co., 98 Conn, 438, 166 A 323. 
aeons v. Walker, 25 Del. 
41, 78 A 6 

D. Gx Bul v. Anacostia, etc., R. 
Co., 48 App. 296. 

Fla.—Porter vy. Jacksonville Elec- 
tric Co., 64 Fla. 409, 60 S 188. 

Ga.—Wilkinson v. Bray, 27 Ga. A. 
277, 108 SE 133. 

Ill.—Hazel v. Hoopeston-Danville 
Motor Bus Co., 310 Ill. 38, 141 NE 
392, 30 ALR 491; Grifenhan v. Chi- 
cago R. Co., 299 Tl, 590, 132 NE 790 
[rev 220 Ill. A. 649]; Christy v. 
Elliott, 216 Ill. 31, 74 NE 1035, 108 
AmSR 196, 1 LRANS 215; Fisher v. 
Johnson, 238 Ill. A. 25; Pence v. 
Hines, 221 Ill. A. 584; Carden v. Chi- 
azo NCity! Rs. Cols e2 ies Tl, « Av P55; 
Vanek v. Chicago City R. Co., 210 Ill. 
A. 148. 

Ilowa.—Waener v. Kloster, 188 Iowa 
174, 175- NW 840; Nels v. Rider, 185 
Iowa 781, 171 NW 150. 

Kan.—Kessler v. Davis, 111 Kan. 
515, 207 P 799; Bradshaw v. Payne, 
111 Kan. 475, 207 P 802. 

Ky.—Barnes v. Bastin, 190 Ky. 392, 
227 SW 578; Collins v. Standard Acc. 
Ins. Co., 170 Ky. 27, 185 SW 112, 
AnnCasi917D 5G Hackworth Viz 
Ashby, i65 Ky. 796, 178 SW 1074. 

La.—Jacobs v. Jacobs, 141 La, 272, 
74S 992, LRA1917F 253, 

Me.—Dansky v. Kotimaki, 125 Me. 
72, 130 A 871; Danforth v. Emmons, 
124 Me. 156, 126 A 821; Fernald v. 
French, 121 Me. 4, 115 A 420. 

Ma. — Dorchester County v. Wright, 
138 Md. 577, 114 A 573; Chiswell v. 
Nichols, 187 Md. 291, 112’ A 363. 

Mass.—Stemler v. Cady, 246 Mass. 
384, 141 NE 109; Barry v. Harding, 
244 Mass. 588, 139 NE 298; Griffin 
v. Hustis, 234 ‘Mass. 95, 125 NE 387. 

Minn.—Jones v. Schreiber, 166 
Minn. 177, 207 NW 322; Zembol Vv. 
Crown Iron Works Co, 150 Minn, 212, 
184 NW 832; Kokesh_ v. Price, 136 
Minn. 304, 161 NW 715, 23 ALR 643. 

Mo.—State Mie Trimble, 250 SW 396; 


State v. Bland, 237 SW 1018; Schaft 
v. Nelson, (A.) 285 SW 1036; Jepson 
v. Shaw Transfer Co., 211’ Mo. A. 


366, 243 SW 370; Wren v, Suburban 
Motor Transfer Co., (A.) 241 SW 464; 
Smith v. Ozark Water Mills Co., (A.) 
238 SW 573; Rappaport y. Roberts, 
(A.). 203 SW 676; Burleigh v. St 


Louis Transit Co., 124 Mo. A. 724, 
102-SW 621. : 
Nev.—Nicora v. Cerveri, 49 Nev. 
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vehicle or of the driver or operator thereof, the 
contributory negligence of the driver will not be 
imputed to a passenger for hire riding in a taxi- 


cab,°* motor bus,®® or other public or hired motor 


Where the vehicles 


261, 244 P 897. 

N. Fee Cones v. Breslin, (Sup.) 128 
A 883. 

N. Y.—McCrossen v. Moorhead, 205 
App. Div. 497, 200 NYS 581 [app dism 
236 N. Y. 644 mem, 142 NE 318 mem]; 
Hardin v. New York Cent. R. Co. 
205 App. Div. 157, 199 NYS 550; 
Sinica v. New York R. Co., 190 App. 
Div. 727, 180 NYS 377; Noakes v. 
New York Cent., ete., R. Co., 121 App. 
Div. 716, 106° NYS 522; Ward v. 
Brooklyn Heights R. Co., 119 App. 
Div. 487, LO4 NYS; 95505 Walmes vi; 
Fournier, 111 Misc. 9, 180 NYS 860; 
Blake v. Brown, 180 NYS 441. * 

N. C.—Williams vy. Seaboard Air 
ine WR. Co.f 187 IN. eC. 348, 12 sm 
608; Graham v. Charlotte, 186 N. C. 
649, 120 SE 466; White v, Carolina 
Realty Co., 182 N. C. 536, 109 SH 564. 

N. D.—Chambers vv. Minneapolis, 
ClCH OOM Nol a NE seat bet LOO) IN WV) 
824, AnnCas1918C 954. 

Oh.—Moore vy. Almendinger, 32 O. 
Cc. A. 299; Gregg v. Chapham, 6 Oh. 
VSO Wee Oe Ores CA Zumstein 
Taxicab Co. v. Rummel, 26 Oh. Cir. 
Ct. N. S. 584; Ruskamp v. Cincin- 
nati Tract. Co., 23 OhNPNS 553. 

Or.—Marshall v. Olson, 102 Or. 502, 
202'P 736. 

Pa.—Nutt v. Pennsylvania R. Co., 
QSL VP a M372 Va6u A 8 O3ee Wort Vs 
Sweeney, 270 Pa. 97, 112 A 869; Min- 
nich v. Easton Transit Co., 267. Pa. 
200, 110 A 273, 18 ALR 296; Donnelly 
Vv. Philadelphia, 6tc,~ KR.” ‘Cod, 538-7P a. 
Super. 78; Baker v. ‘Director- Gen. of 
Railroads, oe Pat Dist M16 kt Coz, | 150); 
Pn neigen v. Stegman, 29 Pa, Dist. 
25. 

Porto Rico.—Garcia v. Georgetti, 4 
Porto Rico Fed. 495. 

S. D.—Eads v. Tiede, 45 S. D. 190, 
186 NW 823. 

Tenn.—Schwartz v. Johnson, 152 
Tenn. 586, 280 SW 32, 47 ALR 323. 

Tex.—Chicago, etc., R. Co. v. Went- 
zel, (Civ. A.) 214 SW 710; Routledge 
v. Rambler Ayu Co: (Civ. A.) 95 
SW 749. 

Vt.—Ronan v. J. G. Turnbull Co., 
131 A 788. 

Va.—Williams v. Lynchburg Tract., 
ete., Co., 142 Va. 425, 128 SE 732. 

Wis.—Mitchell v. Raymond, 181 
Wis. 591, 195 NW 855; Druska v. 
Wisconsin Tel. Co., 177 Wis. 621, 189 
NW 152; Chase v. American Cartage 
Co., 176 Wis. 235, 186 NW 598; Reiter 
v. Grober, 173 Wis. 493, 181 NW 739, 
18 ALR 362. 

Wyo.—Ryan v. Snyder, 29 Wyo. 
146, 211 P 482. 

Ont.—Godfrey v. Cooper, 46 Ont. L. 
565, 51 DomLR 455, 10 BRC 134; Coop 
Vv. Robert Simpson Co., 42 Ont. 10} 488, 
42 DomLR 626; Zinkann v. Fleming, 
19 OntWN 371 [app dism. 20 OntWN 
10]; Gosnell vy. Southwold Tp., 16 Ont 
WN 266. 

And see cases infra this section. 

“The negligence of the driver of a 
vehicle which contributes to a col- 
lision with another vehicle, will not 
be imputed to a passenger so as to 
bar his action against the ownereof 
the other vehicle for injury suffered 
in the collision, unless the relation of 
master and servant existed between 
the -driver and the passenger, or 
some other relation enabling the pas- 
senger to control or influence the 


driver.” Burleigh v. St. Louis Tran- 
sit Co., 124 Mo. A. 724, 731, 102 SW 
621. 
95. Contributory negligence of 
servant imputed to master see infra 
959. 
; g6. Johnson v. Newman, 168 Ark. 


826, 271 SW 705; Bernhardt v. City, 
etc., R. Co., 49 App. (D. C.) 265, 263 
Fed. 1009; Dauber v. Josephson, 209 


Giving directions and instructions as to 
where he desires to be conveyed does not make a 


Mo, A. 531, 237 SW 149; Tucey »v. 
Allen, 44 R. I. 379, 117 A 539. 

97. McKerall v. St. Louis-San 
Francisco R. Co., (Mo... A.) 257° SW 
166; Zandras v. Moffett, 268 Pa. 477, 
133 A 817, 47 ALR 699; Schwartz v. 
Johnson, 152 Tenn. Ar 280 SW 32, 
47 ALR 323. = 

[a] Tlustration.—A truck driver 
permitting an unlicensed person to 
run the machine, while he sits beside 
the latter, is chargeable with his as- 
Sociate’s acts, and, if the latter is 
econtributorily negligent, cannot re- 
cover for injuries Sustained. Zandras 
V. Moffett, 286.) Pa. 477," 133. Ao Sig, 
47 ALR .699. 

Occupants engaged in common or 
fart Ne i tiaee with driver see infra 


98. Ill.—kKackley v. Central Illi- 
nois: Vract (Co:4 20k. Tl AL eae 42 

Mo.—Rush v. Metropolitan St. R. 
Co., 157 Mo. A. 504, 137 SW 1029. 

Nebr.—Koehn v. Hastings, 114 
Nebr. 106, 206 NW 19. 

Pa.—Kerr y. Pennsylvania, etc., R. 
Co.,, 53 (Pa. Super ss. 

S. C.—Dovozier vy. Charleston Cons. 


R., etc., Co., 133 SiC. 335, 131 Sm 592. 

Wash.—Wayson v. Rainier Taxi 
Co... 136 Wash. 274,239 P “559945 
ALR 290. 


99. McDonald v. Mesaba R. Co; 
137 Minn. 275, 163 NW 298; Gulf, 
ete... F.iCor Vv: Carlson, 137 Miss. 613, 
102 S 168;,McFadden v. Metropolitan 
St. R. Co., 161 Mo. A. 652, 143 SW 884. 

1. Ala.—Johnson vy. Louisville, 
etes, oR: .Co2037 alate Son Sees a0 Or 

Cal.— Thompson jist Los Angeles, ’* 
ete., R, Co., 165 Cal. 748, 134 P 709; 
Simmons v. Pacific Electric R. Co., 
60 Cal. A. 129, 212 P 637; Martin v. 
Southern Pac. Co., 54 Cal. A. 8, 185 
PyelL0305 “lis Av, "Central California 
Tract. Co., 3% Cali Ay 390.1 %eeP e407 

La,—Broussard v. Louisiana West- 
ern R. Co., 140 La. 517; 73 S 606.° 

Mo.—Mahany v. Kansas City, R: 
Co., 286 Mo. 661, 228 SW 821. 

N. Y.—Sinica v. New York R. Co., 
190 App. Div. 727, 180 NYS 377; Van 
Ingen v. Jewish Hospital, 182 App. 
Div. 10, 169 NYS 412 [aff 99 Misc. 
655, 164 NYS 832, and aff 227 N. Y. 
665 mem, 126 NE 924 mem]; Harding 
v. New York, 181 App. Div. 251, 168 
NYS 265. 

Pa.—Jerko v. Buffalo, eee, WR ACOn 
V4 (5 ad Sars aan SES ny WLS widely 543; Wolf v. 
Sweeney, 270 Pa. 97, 112 A’ 869, 


Tenn.—Knoxville R., ete., Co. v. 
Vangilder, 132 Tenn. 487, 178 SW 
IG ep OPNG ZA tet tealy 

Tex.—Zucht v. Brooks, (Civ. A.) 
216 SW 684. 

Wash.—Wilson v. Puget Sound 
Electric R. Co., 52 Wash. 522, 101 PB 
50, 1382 AmSR 1044. 

[a] Tllustrations. — (1) Where 


plaintiff, a nurse in a public institu- 
tion, was furnished by her employer 
with a car hired with its driver from 
a public garage to carry crippled 
children to their homes, the negli- 
gence of the driver is not imputable 
to her so as to preclude her recovery 
against the owner of another car for 
injuries received in a collision. Van 
Ingen v. Jewish Hospital, 182 App. 
Div. 10, 169 NYS 412 [aff 99 Misc. 
655, 164 NYS 832, and aff 227 N. Y. 
665 mem, 126 NE 924 mem]. (2) 
Whére a passenger in a jitney is in- 
jured in a collision, negligence of 
the driver of the jitney cannot be 
imputed to him so as to preclude a 
recovery by him against the operator 
of the vehicle with which the jitney 
collided, such operator also having 
been negligent. Zucht vy. Brooks, 
(Tex. Civ. A.) 216 SW 684. 

{b] Pallbearers riding in an auto- 
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passenger chargeable with the contributory negli- 
gence of a driver of a hired vehicle.” 
passenger with the contributory negligence of the 
driver the passenger must have assumed direction 
and control of the vehicle or of the conduct of the 


driver.® 


[§ 956] (3) Passengers or Guests in Private 


mobile .operated by undertakers for 
hire are not chargeable with the con- 
tributory negligence of the driver. 
Mahany v. Kansas City R. Co., 286 
Mo. 601, 228 SW 821. 

{c] Leading contra case over- 
ruled.— ‘The rule that the occupant 
of a vehicle will be imputed with the 
negligence of the driver has for its 
basis the leading case of Thorogood 
Viisbryan.. s ©. Baris -65 HeU7115 137 
Reprint 452; but the authority of 
that case has often been denied in 
other jurisdictions and was over- 
ruled finally by the English courts. 
The isccoina tla. Ds boos KOR 
ville R. etc., Co. v. Vangilder, 132 
Tonnes 481, 495, L278. SW Lit7,. Ling; 
LRA1916A 1111. 


2. Harding v. New York, 181 App. 
Div. 251, 168 NYS 265; Donnelly_v. 
Philadelphia, ete. R. Co., 53 Pa. 
Super. 78. ? 

3 "Southern™ Pac. Co. jv. Wright, 
248 Fed. 261, 160 CCA 339. 

{a] Illustration.—Where, for the 


purpose of trying out a motor truck 
with a view to its purchase, one ap- 
plied to the owner for the use of the 
truck, and the owner consented on 
condition that an experienced chauf- 
feur of his own choice should drive 
and demonstrate it, the prospective 
purchaser, although riding on the 
truck and directing its general route, 
cannot be charged with the chauf- 
feur’s negligence. Southern Pac. Co. 
v. Wright, 248 Fed. 261, 160 CCA 339. 
4 See cases infra note 8. 

o . S.—Begert v. Payne, 274 
Fed. 784; Bramley v. Dilworth, 274 
Fed. 267. 

Ala.—Birmingham Southern R, Co. 
v. Harrison, 203 Ala. 284, 82 S 534; 
Galloway v. Perkins, 198 Ala. 658, 73 
S 956; Karpeles v. City Ice Delivery 
Co., 198 Ala. 449, 73 S 642; Perkins 
v. Galloway, 194 Ala. 265, 69 S 875, 
LRAI1916A 1190; Birmingham- Tusca- 


. 


loosa R.,. etc., Co. v. Carpenter, 194 
Ala. 141, 69 S 626 
Ark.—Pine Bluff Co. v. Whitlaw, 


147 Ark. 152, 227 SW 13. 

Cal.—Kelley v. Hodge Transp. Sys- 
tem, 197° Cal." 598, 242 P 76; Pope v. 
Halpern, 193 Cal. 168, 223 P 470; 
Nichols v. Pacific Electric R. Co., 
178), Gal. 680, 174, RP 319; Wiley iw. 
Young, 178 Cal. 681, 174 P 316; Irwin 
v. Golden State Auto Tour Corp., 178 
Gal. 10; 171 PP’ 1059; Moreno v.\ Los 
Angeles Transfer Co., 44°Cal. A. 551, 
186 P 800; Drouillard v. Southern 
Pace. Co., 36 Cal.. A. 447, 172 P 405. 

Colo.—Campion v. Eakle, 79 Colo. 
320, 246 P 280, 47 ALR 289. 

Conn. —Tdwer v. Camp, 1038 Conn. 
41, 130 A 86; Weidlich v. New York, 
ete., RR: Coy 93 Conn. 438, 106 A 3238: 
Sampson vy. Wilson, 89 Conn. 707, 96 
A 163. 

Ill.—Swanlund y. Rockford, etc., R. 
€o., 305. Il.,.339, 1387 NE, 206; red- 
ericks v. Chicago R. Co., 208 Ill. A. 
172, 

Ind.—Chicago, ete., R. Co. v. Lake 
County Sav., etc.,. Co., 186 Ind. 358, 
114 NE 454; Ohio Blectric Co. v. 
Evans, 77 Ind. A. 669, 184 NE 519; 
Lake Erie, etc., R. Co. v. Howarth, 
73 Ind. A. 454, 124 NE 687, 127 NE 
804; Pittsburgh, etc., R. Co. v. Keph- 
ert, "61.Ind. A.) 621,112 NE 251... - 

Jowa.—Wagner vy. Kloster, 188 
Iowa 174, 175 NW 840; Withey v. 
Fowler Co., 164 Iowa 3877, 145 NW 
923; Hubbard v. Bartholomew, 163 
Iowa 58, 144 NW 13, 49 LRANS 443. 

Kan.—Schaefer v. Arkansas Valley 
Interurban R. Co., 104 Kan. 394, 179 
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While the contrary is held in at least one 
jurisdiction,* the great weight of authority supports 
the doctrine that the contributory negligence of the 
driver of a motor vehicle cannot be imputed to a 
mere guest or gratuitous passenger who neither has 


nor assumes the right to direct or control the vehicle 


P 323, 104 Kan. 740, 181 P 118. 
Ky .—Louisville, etcn Cor favs 
Scott, 184 Ky. 319, 211 Sw T47; Hack- 


worth vy. Ashby, 165 LES RDU, 178 SW 
1074. 

La.—Churchill v. Texas, ete, R. 
Co,,. 151° La. 726, 92" So 3145 Maritzicy 


Vv. Sane apere R. Co., 144 La. 692, 81 
S 253. 

Md.—United R., ete., Co. v. Crain, 
123 Md. 332, 91 A 405. 

Mass.—Maidman vy. Rose, 253 Mass. 
594, 149 NE 630; Salisburg v. Boston 
El. R. Co.,, 239 Mass. 430, 132 NB 239. 

Minn.—Carson — v. Turrish, 140 
Minn. 445, 168 NW 349, LRA1918F 
154. 

Mo.—Treadway v. St. Louis United 
R. Co., 300 Mo. 156, 253 SW 1037; 
Simpson v. Wells, 292 Mo. 301, 237 
SW 520; Lawrence v. St. Louis, etc., 
R. Co., (A.) 258 SW 54; McKerall v. 
St. Louis-San Francisco R. Co., (A.) 
257 SW 166; Davis v. City Light, etc., 
Co., 204 Mo. A, 174, 222 SW 884; Zieg- 
ler v. St. Louis United R. Co., (A.) 
220 SW 1016; Montague v. Missouri, 
etc., R. Co:,(A.) 193 SW, 935. 

Mont.—Grant v. Chicago, ete., R. 
Co., 252 P 382; Sherris v. Northern 
Pac. R. Co.,.55 Mont. 189, 175. P 269. 

N. J.—Tronto v. Reo Motor Co., 92 
N. J. L. 595, 106 A 383; Lange v. New 
Vork, (689 Njsde5ks, CO0ZN OOS AR, S465 
Horandt v. New Jersey Cent. R. Co., 
81 N. J. L. 488, 83 A 511; Consentino 
v. Geldseiler, (Sup.) 134 A 908. 

N. Y.—Ward vy. Clark, 189 App. Div. 
344, 179 NYS 466 [rev on other 
grounds 232 N. Y. 195, 133 NE 443]; 
Terwilliger v. Long Island Bag Go., 
152 App. Div. 168, 186 NYS 733 [aff 
209 N. Y. 522 mem, 102 NE 1114 
mem]; Fraser y. State, 112-Mise: 19; 
182 NYS 491. 

N. C.—Earwood v. Southern R. Co., 
192 N. C. 27, 133 SE 180; Williams v. 
Seaboard Air Line R. Co., 187 N. C. 
348, 121 SE 608; Tyree v. Tudor, 183 
N. C. 340, 111 SE 714; White v. Caro- 
lina Realty Co., 182 N..C. 536, 109 SE 
564; McMillan vy. Atlanta, ete., R. Co., 
172 N. C. 853, 90 SE 683. 

Oh.—Toledo R., etc., Co. v. Mayers, 
93 Oh. St. 304, 112 NE 1014. 

Okl.—St. Louis, ete., R. Co. v. Bell, 
58 Okl. 84, 159 P 336, LRAI917A 543. 

Or.—Marshall vy. Olson, 102 Or. 502, 
202 P 736; Robison v, Oregon-Wash- 
ington R., etce., Co.. 90 Or. 490, 176 P 
594; White v. Portland Gas, ete., Co., 
84 Or. 648, 165 P 1005; Sanders vy. 
Taber, 79 Or. 522, 155 P1194, 

Pa.—Keinarth vy. Bullock, 267 Pa. 
589, 110 A 755; Voccea v. Pennsyl- 
vania R. Co.,: 259 Pa. 42,102 A) 283: 
Dunlap v. Philadelphia Rapid Transit 
Co., 248 Pa..130, 93 A 873. : 

R. I.—Gansert v. Duhamel, 123 A 
562; Lucey v. Allen, 44 R. I. 379, 117 
A 539; Hermann v. Rhode Island Co., 
36 AR, oy 447,090 A, 8135 

Cpes —_Neely Vie Caroling: motce eine 


Co. W284S., Coat, 117 eSH BBs Clark 
v. Columbia Leaes ete., Cou 117, Ss. CONV ALE 
108,SE 178. 


Tenn.—Stem y. Nashville Inter- 
urban R. Co., 142 Tenn. 494, 221 SW 
192; Knoxville R., ete., Co. v. Van- 
gilder, 132 Tenn. “487, 178 SW bu shay 
LRA1916A tae 

Tex.—Uvalde v. Stovall, (Civ. A.) 
279 SW 889; Davis v. Pettitt, (Civ. 
A.) 242 SW 783; Texas Electric R. 
Co: v. Crump, (Civ. A’) 212° SW 827; 
Lyon y. Phillips, (Civ. A.) 196 SW 
995; Houeleaees v. Rambler Auto, Co., 
(Civ. A.) 95 SW 749. 

Utah.—Cowan y. Salt Lake, etc., R. 
Co., 56 Utah 94, 189 P 599; Montague 


or the conduct of the driver in its operation.® 


A 


ve" Salt /Lake, .ete.,. R? Co, (52° Utah 
368, 17 P 871; Lochhead v. Jensen, 42 
Utah 99,'129 P 347. 

Vt.—McAndrews v. Leonard, 134 A 
710; Le Febvre vy. Central Vermont 
RLCo.7'9 7 VCS S47 1089 A 2 1 gee ave 
Donnelly, 95. Vt.. 121, 113 A 542: 

Wash.—Bauer v. Tougaw, 128 
Wash. 654, 224 P 20; Neagle v. Ta- 
coma, (L272 Wash. 528" 4221" | Pee see 
Dodge v. Salinger, 126 Wash. 237, 
217 P 1014; Dillabough y. Okanogan 
County, 105 Wash. 609, 178 P 802; 
Beach v. Seattle, 85 Wash. 379, 148 
P 39; Van Dyke vy. Johnson, 82 Wash. 
377, 144 P 540. 

N. S.—Martin y. Ralph, 54 N. S. 
277, 57 DomLR 588. 

‘Tt is well established that negli- 
gence cannot be imputed to a passen- 
ger in an automobile unless his rela- 
tion to the driver was such that he 
was in a position to have exercised 
some authority or control over the 
driver with reference to the matter 
wherein the latter was negligent.” 
Bauer v. Tougaw, 128 Wash. 654, 655, 
224 P 20. 

[a] TDlustrations.—(1) Where one 
was injured while riding in an auto- 
mobile as the guest of its owner, as 
the result of a collision with another 
car, negligence upon the part of the 
driver of her car does not excuse the 
operator of the other car if he was 
also negligent and such negligence 
either caused or contributed to the 
injuries; if her injuries resulted from 
the joint or concurring negligence 
of both, she may recover from either. 
Hackworth vy. Ashby, 165 Ky. 796, 
178 SW 1074. (2) Where a passenger 
on a motor cycle which collided with 
defendant’s automobile at a_ street 
intersection was killed, as affecting 
the question of whether deceased was 
negligent in riding on a motor cycle 
not equipped with adequate lights at 
9:30 P. M., the driver of the motor 
cycle was the violator of the Motor 
Vehicle Act, and not decedent. Pope 
V. Elalpern, 193-Cal. 168, 223 2es47 03 
(3) The negligence of the driver of a 
motor cycle is not imputable to the 
negligence of a passenger in a Side 


car. Swanlund v. Rockford, ete. R. 
Co., 305 Ill, 339, 137 NE 206. 

fb] The negligent driving by a 
school superintendent taking a 


teacher to school is not imputable to 
the teacher, riding as his guest, and 
having no voice in directing the 
movement of his automobile. Pine 
Bluff Co. v. Whitlaw, 147 Ark, 152, 
227 SW_ 13. 

[c] Negligence of the driver of 
a steam roller cannot be imputed to 
his helper, whose duties include 
holding horses frightened by the 
steam roller and assisting the driver 
generally, but who has nothing to do 
with the actual operation of the 
roller. Moreno vy. Los Angeles Trans- 
fer Co., 44 Cal. A. 551, 186 P 800. 

{d] Barlier Wisconsin doctrine 
overruled.—(1) In earlier cases in 
Wisconsin a guest or passenger in an 
automobile was barred from recovery 
for injuries caused by the negligence 
of a third person if the driver of the 
automobile was chargeable with neg- 
ligence proximately contributing to 
the accident. John v. Pierce, 172 
Wis. 44, 178 NW 297; Steinkrause v. 
Eckstein, 170 Wis, 487, 175 NW 9883 
Lauson v. Fond du Lac, 141 Wis. 57, 
123 NW 629, 185 AmSR 30, 25 LRANS 
40. (2) But this doctrine was oOver- 
ruled by later cases, and’ the ques- 
tion as to the negligence of a guest 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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statute providing that the contributory negligence 
of the person operating any vehicle shall be imputed 
to every occupant thereof, but not to passengers 
paying fare and riding in a motor vehicle regularly 
used for public hire, is invalid as denying equal 
protection of the law to all persons similarly situ- 
ated,® and because it discriminates against persons 


riding in motor vehicles.’ 
Michigan rule. 


negligence.® 


or passenger is determined inde- 
pendently of the question as to the 
contributory negligence of the driver. 
Mitchell v. Raymond, 181 Wis. 591, 
195 NW 855; Druska v. Western Wis- 
consin Tel. Co., 177 Wis. 621, 189 NW 
152; Chase v. American Cartage Co., 
176 Wis. 235, 186 NW 598; Reiter v. 
Grober, 173 Wis. 493, 181 NW 739, 


18 ALR 362. 

6 Galloway v. Perkins, 198 Ala. 
658, 73 S 956; Birmingham-Tusca- 
loosa R., ete., Co. v. Carpenter, 194 
Ala. 141, 69 S. 626. 

7. Galloway v. Perkins, 198 Ala. 
658, 73 S. 956; Birmingham-Tusca- 
loosa R., etc., Co. v. Carpenter, 194 
Ala. 141, 69 S 626. 

8. Holsaple v. Menominee County 
Superintendents of Poor, 232 Mich. 
603, 206 NW 529; Belleville v. In- 
gram, 230 Mich. 462, 202 NW 945; 
West v. Detroit Terminal R. Co., 229 
Mich. 590, 201 NW 955; Pilch v. Yel- 
low Taxicab Co., 225 Mich. 484, 196 
NW 365; Gates v. Landon, 216 Mich. 
417, 185 NW 723; Geeck v. Lucken- 
bill, 215 Mich. 288, 1883 NW _ 729; 
Jewell +. Rogers Tp., 208 Mich. 318, 
17h NW 151; Granger v. Farrant, 179 
Mieh, 19, 146 NW 218, 51 LRANS 
453; Colborne v. Detroit United R. 
Co., 177 Mich. 139, 143 NW 32; Knee- 
shaw v. Detroit United R. Co., 169 
Mich. 697, 135 NW 908. 

[a] Doctrine reaffirmed and ad- 
hered to.—‘‘Recognizing former deci- 
sions of this court supporting the 
holding of the trial court on that 
subject, plaintiff's counsel has as- 
signed error thereon and urges in a 
well prepared brief, with abundant 
citation of supporting decisions from 
other jurisdictions, that this court 
should overrule those former deci- 
sions and apply the doctrine of non- 
imputable negligence to this case. 
The rule applied by the trial court 
has obtained in this jurisdiction 
through a long line of decisions for 
over half a century. ... This court 
is not prepared to add anything 
touching that contention to what was 
said in Mullen vy. Owosso, 100 Mich. 
103, 58 NW 6638, 43 AmSR 436, 23 
LRA 693, and Colborne v. Detroit 
United R. Co., 177 Mich, 139, 143 NW 
32.” Holsaple v. Menominee County 
Superintendents of Poor, ,232 Mich. 
603, 608, 206 NW 529. 

9, Holsaple v. Menominee County 
Superintendents of Poor, supra. 

Imputed negligence of driver as 
between husband and wife generally 
see infra § 958. 

10. Galloway v. Detroit United R. 
Co.. 168 Mich. 343, 134 NW 10. 

11. June v. Grand Trunk Western 
R. Co., 232 Mich. 449, 205 NW 181; 
Davis v. New York Cent. R. Co., 222 
Mich. 239, 192°: NW 555; Donlin v. 
Detroit United R. Co., 198 Mich. 327, 
164 NW 447. 

12. Robertson v, United Fuel, etce., 
Co., 218 Mich. 271, 187 NW 300, 


In Michigan the rule is well 
settled that the negligence of the driver of a private 
motor vehicle in which a person of mature years is 
riding as a voluntary passenger or guest is im- 
putable to the latter, who is held.to have assumed 
the risk of the driver’s negligence.® 
with her husband is a voluntary passenger within 
this rule and is chargeable with his contributory 
The doctrine has no application to pas- 
séngers for hire,!° minors," or to the case of an 
employer and employee when the employer is driv- 
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Where two fellow servants, having duties to 
perform, the one wholly distinct from the other, are 
severally engaged in the performance of such duties, 
the contributory negligence of the one driving the 
vehicle is not imputed to the other under this rule.1* 

[§ 957] (4) Occupants Engaged in Common or 
Joint Enterprise with Driver. 


Where an occupant 


of a motor vehicle is engaged in a common or joint 


A wife riding 


Imputed negligence of master driv- 
ing employee see infra § 959. 

13. Grand Rapids v.. Crocker, 219 
Mich. 178, 189 NW 221. 

[a] Illustration.—In an action for 
personal injuries, the contributory 
negligence of the driver of a fire 
truck cannot be imputed to the in- 
jured fireman riding thereon in the 
performance of his duties. Grand 
Rapids v. Crocker, 219 Mich. 178, 189 
NW 221, 

Imputed negligence of fellow serv- 
ant see infra § 962. 

14. Ala.—Crescent Motor 
Stone, 211 Ala. 516, 101 S 49. 

Conn.—Coleman y. Bent, 100 Conn. 
527, 124 A 224. 

Ill.—Barnett v. Levy, 213 Ill. A. 
129. 

Kan.—Kirkland v. Atchison, ete., 
R. Co., 104 Kan. 388, 179 P 362. 

Mass.—Beaucage v. Mercer, 206 
Mass. 492, 92 NE 774, 138 AmSR 401. 

Mich.—Hanser vy. Youngs, 212 Mich. 
508, 180 NW 409. 

Mo.—Tannehill v. Kansas City, etc., 
R: Co., 279 Mo. 158, 213 SW 818. 

R. I.—Lueey v. John Hope, etce., 
re a ate etc., Co., 45 R. I. 108, 120 

62. 

Utah.—Derrick v. Salt Lake, etc., 
RAiCo., 650 Uitah Vos "bles WP 2335. 

Vt.—Wentworth v. Waterbury, 90 
Vt. 60, 96 A 334. 

Va.—Washington, ete., R. Co. v. 
Zell, 118 Va. 755, 88 SH 309. 

Ont.—Dixon v. Grand Trunk R. Co., 
47 Ont... 115,51 DomLR: 576. 

{a] Tllustrations.—(1) Two labor- 
ers riding in an automobile, one in- 
structing the other, who was the 
driver, in his work and acquainting 
him with the route to be traveled in 
delivering milk for their employer 
are engaged in a joint or common 
enterprise. Kirkland v. Atchison, 
ete:, R.' Co’, 104 Kian? * 388, 1179 "R362. 
(2) Where two parties engaged in 
making an auto trip agreed to bear 
the expense jointly, and each had a 
voice and right to be heard respect- 
ing the details of the journey, the 
negligence of the driver is imputable 
to the other and will prevent the 
latter’s recovery for damages result- 
ing from the negligence of a third 
party. Derrick v. Salt Lake, etc., R. 
Co; 50. Wtah: 573/68" P3350 C3) vbhe 
negligence of an automobile driver 
in sending the car down an embank- 
ment is imputable to his companion 
engaged with him in the common 
purpose of taking two ladies for an 
afternoon drive. Wentworth v. Wa- 
terbury, 90 Vt. 60, 96 A 334. 

15. McGeever v. O’Byrne, 203 Ala. 
266. 82S 508. 

16. Ala.—Crescent Motor Co. vy. 
Stone, 211 Ala: 516, 101 S 49. 

Cal.—Pope v. Halpern, 193 Cal. 168, 
223 P 470; Bryant v. Pacific Electric 
Ri Co. Vie Calcio, Lod P3880, 

Conn.—Coleman y. Bent, 100 Conn, 
527, 124 A 224, 


Cox's av: 


enterprise with the driver and has an equal right to 
direct and control the operation of the vehicle, the 
contributory negligence of the driver is imputable 
to the occupant." 
actual control while the other is driving.’® 
stitute occupants of a motor vekicle joint adven- 
turers, there must be not only joint interest in the 
objects and purposes of the enterprise, but also an 
equal right to direct and control the conduct of each 
other in the operation of the vehicle.+® 
or gratuitous passenger riding with the driver of a 


This is so although one takes no 
To con- 


A mere guest 


gee ogee er v.;-Johnson, 238 Til A. 


Ilowa.—Waener vv. Kolster, 188 
Iowa 174, 175 NW 840; Lawrence v. 
Sioux City, 172 Iowa 320,154 NW 494. 

Kan.—Kessler v. Davis, 111 Kan. 
515, 207 P 799; Bradshaw v. Payne, 
dd. Kan. 5475)0) 20%) Pi s02s 

Mass.—Barry Vv. Harding, 244 
Mass. 588, 139 NE 298; Loftus v. 
Pelletier, 223 Mass. 63, 111 NE 712. 

Mich.—Hemington v. Hemington, 
221 Mich, 206, 190 NW 683. 

Minn.—Kokesh y. Price, 136 Minn. 
304, 161 NW 715, 23 ALR 643. 

Mo.—Wren v. Suburban 
Transfer Co., (A.) 241 SW 464. 

N. H.—Bowley v. Duca, 80 N. H. 
548, 120 A 74. 

N. Y.—Wilmes_ v. 111 
Mise. 9, 180 NYS 860. 

Oh.—Moore v. Almendinger, 32 O. 
CHeArK29 97 

Or.—Robison v. Oregon-Washing- 
ton R., etc., Co.,90 Or. 490,176 P 594. 


Motor 


Fournier, 


Pa.—Scheer v. Melville, 279 Pa. 
401, 123 A 858. ; 
Tenn.—Schwartz v. Johnson, 152 


Tenn. 586, 280 SW 32, 47 ALR 323. 

Vt.—Wentworth v.. Waterbury, 
Vt. 60, 96 A 334. 

Va.—Director-Gen. of Railroads v. 
Pence; |135. Va. 329, 116 SE 351. 

W. Va.—Ewing v. Chapman, 91 W. 
Va. 641, 114 SE 158, 

“In other words, they must have 
been engaged in a joint venture or 
common enterprise, in the manage- 
ment of which each was possessed 
with some authority to control, at 
least in the respect in question, and 
to the extent that each, in what he 
may have done, can be said to have 
acted for the other. Parties cannot 
be said to be engaged in a joint ven- 
ture or common enterprise, within 
the meaning of the law, unless there 
be a community of interest in the 
objects or purposes of the undertak- 
ing, and an equal right in each to 
direct and govern the movements and 
conduct of each other with respect 
thereto. Each must have some voice 
and right to be heard in its control 
or management.” Wagner v. Kloster, 
188 Iowa 174, 177, 175 NW 840. 

[a] The “distinguishing charac- 
teristic of joint venture ... is none 
other than the right, either express 
or implied, to direct the movement of 
the vehicle employed in the trans- 
portation connected with the ven- 
ture.” Robison vy. Oregon-Washing- 
ton, R.,, etc.;'Co., 90’ Or. 490, 509/176 
Ps po4y 

[b] Basis of rule——‘“The rule is 
founded _upon the doctrine of prin- 
cipal and agent. The passenger must 
be so related to the driver as that the 
maxim ‘Qui facit per alium facit per 
se’ is applicable.” Director-Gen. of 
Railroads v. Pence, 135 Va. 329, 345, 
116 SE 351. 

Hushand and wife as joint ad- 
venturers within rule see infra § 958. 
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motor vehicle by invitation is not engaged in a com- 
mon or joint enterprise with the driver,!? and this 
is so notwithstanding the guest asks to be driven to 
a certain place,'® indicates the route to be taken,!® 
or points out the dangers to be encountered,” or 
that both parties have certain plans in common.” 
Passengers for hire are not joint adventurers with 
the driver of a vehicle regularly operated for hire 
where they agree to pay for their transportation.?” 
A prospective purchaser of a motor truck riding 
therein with a driver employed by the owner to 
drive and demonstrate it is not engaged in a joint 


enterprise with the driver.?* 


[§ 958] (5) Husband and Wife. 
held that contributory negligence on the part of a 
husband in driving a motor vehicle cannot be im- 


Ala.—Crescent Motor Co. v. 
211 Ala. 516, 101 S 49. 

Ark.—Pine Bluff Co. v. Whitlaw, 
147 Ark) (1625227 SW 13; Carter v: 
Brown, 136 Ark. 23, 206 SW 71. 

Cal.—_Kelly v. Hodge Transp. Sys- 
tem, 19,7) Cal. 598, 242° P 763 Pope v- 
Halpern, 193 Cal. 168, 223 P 470; 
Irwin vy. Golden State Auto Tour 
Corp, 178 Cal 10, and Pe L0bo: Bryan 
v. Pacific Electric R.-Co., 174 Cal. 
737, 164 P 385, 

Ga.—Adamson v. McEwen, 12 Ga. 
A. 508,°77 SE 591. 

Ill.—Fisher v. Johnson, 288 Ill. A. 
25; Lasley v.-Crawford, 228 Ill, A. 
590. 

Ind.—Indianapolis, ete., Tract. Co. 
v. Thompson, 81 Ind, A. 498, 143 NE 
514. 

Iowa.—Waegner v. Kloster, 188 
Iowa 174, 175 NW 840; Cram v. Des 
Moines, 185 Iowa 1292, 172 NW 23; 
Withey v. Fowler Co., 164 Iowa 377, 
145 NW 923. ; 

Kan.—Clark v. Missouri Pac. R. 
Co., 115 Kan. 828, 224 P 920. 

La.—Jacobs v. Jacobs, 141 La. 272, 
74 S 992, LRA1917F 253. 

Mass.—Barry v. Harding, 244 Mass. 
588, 139 NE 298; Fahy v. Director- 
Gen. of Railroads, 235 Mass. 510, 126 
NE 784. ; 

Minn.—Tereau v. Meeds, 114 Minn. 
517, 130 NW 3. 


Ly. 
Stone, 


Mo.—Wren vy. Suburban Motor 
Transfer Co., (A.) 241 SW 464. ‘. 

Nebr.—Jessup v. Davis, 211 NW 
190. 

N. J.—Carero v. Breslin, (Sup.) 128 
A 883. 


N. Y.—Wilmes v. aki tal 
Mise. 9, 180 NYS 860. 

N. C.—Pusey v. Atlantic Coast Line 
R. Gow 8h WN. C137) 106 SHin4b 2. 

Okl.—St. Louis, etc., R. Co. v. Bell, 
58 Okl. 84, 159 P 336, LRAI917TA 543. 

Pa.—Scheer v. Melville, 279 Pa. 401, 
123 A 853. 

Tenn.—Schwartz v. Johnson, 152 
Tenn. 586, 280 SW 32, 47 ALR 323. 

Va.—Director-Gen. of Railroads v. 
Pence, 135 Va, 329, 116 SE 351. 


Fournier, 


Wash.—Thompson vy. Collins, 139 
Wash. 401, 247 P 458. 

“We can readily conceive that 
plaintiff and Loomer [the driver] 


might have been driving together un- 
der circumstances which would justi- 
fy the conclusion that they were en- 
gaged in a common enterprise, but 
certainly such common purpose or in- 
terest is not to be inferred from the 
fact that they were riding in the 
same vehicle, one of them driving and 
managing the same, while the other 
occupied another seat, passively go- 
ing wherever the driver saw fit to 
direct their course. Nor can it be 
inferred from the fact that the lat- 
ter accepted the invitation of the 
former to ride as a matter of simple 
pleasure or outing. Indeed the fact 
that one invites and the other ac- 
cepts a simple invitation of this kind, 
without suggestion of some common 
end to be accomplished by their 
united effort or agency, tends to neg- 
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puted to his wife who is riding with him,?* unless 
they are engaged in an enterprise giving the wife 
the power and duty to direct or assist in the opera- 
tion and management of the vehicle,?° or unless she 
participates in her husband’s negligence in the 
operation of the vehicle.?° 
held, although the automobile is owned by the wife.?? 
A husband riding in a motor vehicle driven by his 
wife is chargeable with her contributory ‘negligence 
where he has control along with his wife over the 
movements of the car.?® 
and wife joint adventurers in a common or joint 


This is true, it has been 


To constitute a husband 


enterprise there must be not only joint interest in 


It is generally 


ative any such rélation.” Withey v. 
Fowler Co., 


164 Iowa 377, 394, 145 
NW 923. 


[a] Tustrations.—(1) A boy of 
twenty years, accompanying another 
of the same age, while the latter is 
driving an automobile when both are 
intoxicated and driving for pleasure, 
is a guest and not a party to a joint 
enterprise. Schwartz v. Johnson, 152 
Tenn. 586, 280 SW 32, 47. ALR 323. 
(2) Where one hiring a truckman to 
do hauling has nothing to do with 
the selection of the truck or its run- 
ning but merely goes along to point 
out the material to be hauled, he is 
not a participant or principal with 
the truckman so as to relieve him 
from liability for injury caused by a 
defect in the brakes of the truck. 
Scheer v. Melville, 279 Pa. 401, 123 A 
853. (8) Where plaintiff invited de- 
fendant to accompany a hunting 
party, and defendant induced a party 
to ride in his automobile to their 
destination, plaintiff and defendant 
were not engaged in a joint enter- 
prise, within the rule of imputed neg- 
ligence. Wilmes v. Fournier, 111 
Mise. 9, 180 NYS 860. (4) A pros- 
pective purchaser riding in an au- 
tomobile belonging to a real estate 
firm for the purpose of inspecting 
the property offered is not charge- 
able with the negligence of the real 
estate salesman driving the car. 
Wren v. Suburban Motor Transfer 
Co., (Mo. A.) 241 SW 464. (5) Where 
neighbors, working at the same place, 
by agreement alternate day by day 
in the use of their automobiles in 
going to and from work, the negli- 
gence of the driver cannot be im- 
puted to the one who was on the 
day of his injury merely a guest or 
passenger. Fisher v. Johnson, 238 
Ill. A. 25. (6) Salesmen representing 
different employers. Director-Gen. of 
Railroads v. Pence, 135 Va. 329, 116 
SPH 351. 

[b] Where a passenger on a mo- 
tor cycle did not participate in selec- 
tion of the route or regulation of the 
speed, but was riding thereon as a 
guest and not as one entitled as-of 
right to be heard as to route or 
speed, he was not engaged in a 
joint enterprise with the driver so 
as to bring him within the rule of 
imputed negligence. Pope v. Halpern, 
198 Cal. 168, 223 P. 470. 

18. State v. Norfolk, etc., R. Co., 
(Md.) 1385 A 827. 

19. Pope v. Halpern, 193 Cal. 168, 
223 P 470; Bryant v. Pacific Electric 
R., Co. 174, Cak.737,. 164 P 885." Cram 
v. Des Moines, 185 Iowa 1292, 172 
NW 238; State v. Norfolk, ete, R. Co., 
(Md.) 185 A 827. 


20. State v. Norfolk, ete., R. Co., 
Supra, 
21. Pope v. Halpern, 193 Cal. 168, 


223 P 470; Sylvester v. St. Paul City 
R. Co., 153 Minn, 516, 191 NW. 46; 
Hollister v. Hines, 150 Minn. 185, 184 
NW 856. 

[a] Ilustration—The negligence 
of a real estate agent cannot be im- 


the objects and purposes of the enterprise, but also 
an equal right to direct and control the operation of 
the vehicle,?® and such right will not be presumed 


puted to the owner of a piece of 
property in whose car the owner and 
a prospective purchaser are being 
driven by the agent to view the prop- 
erty. Sylvester v. St. Paul City R. 
Co., 153 Minn. 516, 191 NW 46. 

22. Broussard v. Louisiana West- 
ern R. Co., 140 La. 517, 73 S 606. ‘ 

23. Southern Pac, Co. v. Wright, 
248 Fed. 261, 160 CCA 339. 

24. U. S.—Payne v, Haubert, 277 
Fed. 646. 

Ark.—Miller v. Ft. Smith Light, 
etc., Co., 136 Arky 272, 206 SW 329. 

Towa.—Fisher v. Elliston, 174 Iowa 
364, 156 NW 422. 

Mass.—McDonald v. Levenson, 238 
Mass. 479, 1381 NE 160. 

Mo.—Allen v. Chicago, ete., R. Co., 
313 Mo. 42, 281 SW 737; Longan v. 
Kansas City R. Co., 299 Mo. 561, 253 
SW 758; Corn v. Kansas City, etc., R. 
Co., 228 SW 78; Pettitt v. Kansas 
City, (A.) 267 SW 954; Betz v. Kan- 
sas City Southern R. Co., (A.) 253 
SW 1089; Ross v. Wells, 212 Mo, A. 
62, 253 SW 28, 

Nebr.—Stevens v. Luther, 105 Nebr. 
184, 180 NW 87. 

N. H.—Williams vy. Boston, etc., R. 
Co., 1382 A 682. 

N. J—Dumphy v. Thompson, (Sup.) 
130 A 639. 

N. Y.—Ward v. Clark, 189 App. Div. 
344, 179 NYS 466 [rev on other 
grounds 2382 N. Y. 195, 133 NE .443].: 

N. C.—Kepley v. Kirk, 191 N. C. 
690, 132 SE 788. 

Or.—Marshall vy. Olson, 102 Or. 502, 
202 P 736. 

Tenn.—Knoxville R., ete., Co. v. 
Vangilder, 132 Tenn, 487, 178 SW 
1117, LRA1916A 1111. 

“The great weight of authority is 
in favor of the proposition that the 
negligence of a husband is ordinarily 
not imputed to his wife in case she 
is injured by his and another’s con- 
curring negligence.’’ Miller v. Ft. 
Smith Light, etc., Co., 1386 Ark. 272, 
279, 206 SW.329. 

[a] Illustration.—An automobil- 
ist’s negligence in driving on a street 
railroad crossing is not imputable to 
his wife, who was riding in the rear 
seat of the automobile without con- 
trol of the driver’s actions. Ross y. 
Wells, 212 Mo. A. 62, 253 SW 28. 

25. Stevens vy. Luther, 105 Nebr. 
184, 180 NW _ 87; Bowley v. Duca, 80 
Nisbet e458 5 120) A eT 4 

Negligence of driver imputed to 
cccupants engaged in joint enter- 
prise generally See supra § 957. 

26. Langley v. Southern R. Co., 
113 S. C. 45,101 SE 286. 

27. Southern R. Co. v. Priester, 
289 Fed. 945; Virginia R., etc., Co, v. 
Gorsuch,, , 1120.. Va. °656,,.91- SE Goon 
AnnCas1918B 838. 

28. Wisconsin, etc., Lumber Co. v. 
Brady, 157 Ark, 449, 248 SW 278. 

29. Kokesh v. Price, 136 Minn. 304, 
161 NW 715, 23 AUR 643; Bowley v. 
Duca, 80 N. H. 548, 120 A 74; Bru- 
baker v. Iowa County, 174 Wis. 574, 
183 NW 690. 

[a] Tllustration. — Husband and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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from the mere fact of the marital relation.®° 
it has been held that a husband and wife are not 
engaged in a common or joint enterprise within the 
rule imputing the negligence of the driver to the 
occupant merely because they are riding together for 
pleasure,*? or for the additional purpose of buying 
groceries,°? or are riding together to a dance,**? or 
. to a depot to meet their daughter,**+ or where they 
are riding together while taking their children for 
a ride,** or to relatives for a visit.3¢ 

Effect of community property statute. It has been 
held that, where a wife. cannot’ recover for injury in 
her own right, under a statute making the right to 
recover community property, the contributory negli- 
gence of the husband who was driving the vehicle in 
which she was riding is a bar to the joint right of 
action based on the negligence of a third party.%? 

[§ 959] (6) Master and Servant. 
the general doctrine of imputed negligence with 
respect to persons bearing to each other the relation 
of master and servant,** the contributory negli- 
gence of a servant in the operation of a motor 
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Thus 


Employer riding in employee’s car. 
employee is of his own choice and at his own ex- 
pense driving his own automobile to the place where 
work is to be performed for his master, his negli- 
gence is not imputable to his employer riding in the 
automobile but neither having nor exercising any 
control or direction in its operation.** 

[§ 960] (7) Parent and Child. While there is 
authority for the rule that the contributory negli- 
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Where an 


gence of a father is to be imputed to his child riding 


child.*6 


In accord with 


with him in a motor vehicle, where the child is too 
young to exercise any self-reliant care for his own 
safety,*° it is generally held that such negligence 
on the part of a parent will not be imputed to the 
Nor is proof of the relationship of parent 
and child of itself sufficient to bring a child within 
the rule imputing contributory negligence to an 
occupant engaged in a common or joint enterprise 
with the driver.47 

[§ 961] (8) Custodian of Child. 
tory negligence of the driver of a motor vehicle, who 
is a person other than the parent, cannot be im- 


The contribu- 


vehicle is imputed to the master who is riding with | puted to a child riding in the ear,*® and this is true 


him in the vehicle.*® But the negligence of a master: 
in driving the car is not imputable to his servant 
who is riding with the master in the course of his |» 


employment,*® unless the servant 
such conduct.*t 


him.*? 


The negligence of a chauffeur is not 
imputed to a member of his employer’s family where 
such member exercised no authority or control over 
Where a master permits his servant to use 
a motor vehicle for his own purposes, the servant is 
only a bailee; and the contributory negligence of the 
servant cannot be imputed to the master so as to bar 


parent.*® 


participated in 


his right to recover for damages to the vehicle.*? 


wife moving to another city, where 
the husband intends to teach and the 
wife to attend college, with a view to 
obtaining a position, are not engaged 
in a joint enterprise, so as to impute 
the husband's negligence to the wife 
while driving to the city to which 
they were moving in an automobile 
driven by the husband. Brubaker v. 
Iowa County, 174 Wis. 574, 183 NW 
690. 

Contributory negligence imputed to 
occupants generally where engaged in 
common or joint enterprise with 
driver see supra § 957. 

30. Brubaker v. lowa County, 174 
Wis. 574, 183 NW _ 690. 


31. Bowley v. Duca, 80 N. H. 548, 
120 A 74. 

$2. Bowley v. Duca, supra. 

33. Pettitt v. Kansas City, (Mo. 


A.) 267 SW 954. 
34. Corn v. Kansas City, etc. R. 
Co., (Mo.) 228 SW 78. 


35. Bowley v. Duca, 80 N. H. 548, 
120 A 74. ; 
36. Allen v. Chicago, etc., R. Co., 


313 Mo. 42, 281 SW 737. 

37. Ostheller v. Spokane, etc., R. 
Co., 107 Wash. 678, 182 P 630. 

38. See Negligence [29 Cyc 545]. 

39. Hammond sv. Emery - Bird- 
Thayer Dry Goods Co., (Mo.) 240 SW 
170; Schofield v. Director-Gen. of 
Railroads, 276 Pa. 508, 120 A 449; 
Cole v. Washington Water Power Co., 
119 Wash. 29, 204 P 1060. 

40. Robertson v. United Fuel, etc., 
Co., 218 Mich. 271, 276, 187 NW 300 
[quot Cyc]. 

41. Lundergan v. New York Cent., 
etc., R. Co., 203 Mass. 460, 89 NE 625. 

[a] Thus, where a servant ac- 
tively participated in judging 
whether the vehicle could safely pro- 
ceed and the master negligently drove 
into danger, the servant cannot re- 
cover for a third person’s negligence. 
Lundergan v. New York Cent,, etc., 
R. Co., 203 Mass, 460, 89 NE 625. 

42. Bullard v. Boston El. R. Co., 
226 Mass. 262, 115 NE 294, 


[a] TDlustration.—Negligence of a 
chauffeur: is not imputed to the 
daughter of the employer in the ab- 
sence of evidence that in the pres- 
ence of the DAroye the daughter un- 
dertook to exercise authority over 
the chauffeur. Bullard v. Boston El. 
R. Co., 226 Mass. 262, 115 NE 294. 

43. Lloyd v. Northern Pac. R. Co., 
107 Wash. 57, 181 P 29, 6 ALR 307. 

44. Dorchester County v. Wright, 
138 Md, 577, 114 A 5738. 

45. Gallagher v. Johnson, 237 
Mass. 455, 130 NE 174, 15 ALR 411. 

46. Iowa.—Raskin v. Sioux City, 
198 Iowa 865, 200 NW 3338; Fink v. 
Des Moines, 115 Iowa 641, 89 NW 28. 

N. Y.—McCrossen v. Moorhead, 205 
App. Div. 497, 200 NYS 581 [app dism 
236 N. Y. 644 mem, 142 NE 318 mem]. 

Vt.—Howe v. Central Vermont R. 
Co., 91 Vt. 485, 101 A 45. 

Va.—Williams v. Lynchburg Tract., 
ete., Co., 142 Va. 425, 128 SE 732. 

Ont.—Gosnell v. Southwold Tp., 16 
OntWN 266. 

47. Bridenstine v. Iowa City Elec- 
tric R. Co., 181 Iowa 1124, 165 NW 
435; Howe vy. Central Vermont R. 
Co., 91 Vt. 485, 101 A 45,548; Wil- 
liams v. Lynchburg Tract., etc., Co., 
142 Va. 425, 128 SE 732. 

“Both in law and in fact the plain- 
tiff was incapable of entering into 
any such common enterprise. She 
was in the automobile because her 
father, who by law was the cus- 
todian of her person, took her with 
him. Yet his status as such cus- 
todian was not as agent of the child, 
but as agent of the law; and he could 
not surrender or impair any prop- 
erty right that was vested in the 
child, nor impose any legal burden 


upon it.’”” Howe v. Central Vermont 
Ri Co, supra. 
[a] Contributory negligence of 


son not imputed to mother.—Evidence 
that a mother and son each had the 
same errand in a nearby town and 
that the mother availed herself of the 
opportunity to ride to the town with 


although the driver is the servant of the child’s 


[§ 962] (9) Coemployees or Fellow Servants. 
Where two fellow servants having duties to perform 
for their common employer, the one wholly distinet 
from the duties of the other, are severally engaged 
in the performance of such duties, the contributory 
negligence of the one driving the motor vehicle will 
not be imputed to the one riding with him.°*° 
analogous rule has been applied in the ease of police- 
men,°! or firemen,®*? or in the éase of persons in mili- 


An 


him does not show common or joint 
enterprise to exist between them. 
Bridenstine v. Iowa City Electric R. 
Co., 181 Iowa 1124, 165 NW 4385. 
Occupants engaged in common or 
Joy enterprise with driver see supra 


§ : 

48. Stemler v. Cady, 246 Mass. 384, 
141 NE 109; Williams v. Boston, ete., 
Re tCoucm CN TEE sizes 682-8 iter ve. 
M. O'Neil ©o511'7 (Oh; Ay 216° lowe. 


Central Vermont :R. Cor, 9) Vit. 485, 
101 A 45, 
49. Stemler v. Cady, 246 Mass. 


384, 141 NE 109. 

50. U. S.—Charleston, etce., R. Co. 
v. Alwang, 258 Fed. 297, 169 CCA 313. 

Ala.—Norwood Transp. Co. vy. Cros- 
sett, 207 Ala. 222, 92 S 461. 

Colo.—Denver Tramway Co. v. Or- 
bach, 64 Colo. 511, 172 P 1063. 

Mich.—Grand Rapids v. Crocker, 
219 Mich. 178, 189 NW 221. 

Mo.—Hogan v. Fleming, 218 Mo. A. 
172, 265 SW 875; Rowe v. St. Louis 
United R. Co., 211 Mo. A, 526, 247 SW 
443; Burleigh v. St. Louis Transit Co., 
124 Mo, A. 724, 102 SW 621. 

Nb J.—Brockstedt v. Meltzer, 111 A 
812. 

[a] Delivery truck helper is not 
chargeable with the negligence of the 
chauffeur of the truck. Rowe v. St. 
Louis United R. Co., 211 Mo. A. 526, 
247 SW 448. 

51. Denver Tramway Co. 
bach, 64 Colo. 511, 172 P 10638. 

[a] Negligence of driver of patrol 
wagon will not be imputed to a po- 
liceman ordered out with such driver 
to answer a riot call. Denver Tram- 
way Co. v. Orbach, 64 Colo. 511, 172 
P 1063. 

52. 


v. Or- 


See cases infra this note. 

{a] Fivzemen riding on fire truck.— 
In an action for personal injuries, 
the contributory negligence of a 
driver of a fire truck cannot be im- 
puted to the fireman injured while 
riding thereon in the performance of 
his duty as a fireman. Norwood 
Transp. Co. v. Crossett, 207 Ala. 222, 
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tary service.5° 


helper is imputed to the driver.*® 


[§ 963] (10) Fellow Passengers. ( 
tory negligence of one of several passengers in an 
automobile is chargeable to him alone, and not to 


others.>7 
[§ 964] 0. Injury Avoidable 
Contributory Negligence. 


92 S 461; Grand Rapids vy. Crocker, 
219 Mich, 178, 189 NW 221; Burleigh 
v. St. Louis Transit Co., 124 Mo. A. 
724, 102 SW 621; Brockstedt v. Melt- 
ZernuCN.wJ.) 111 (A812. 

‘53. Charleston, etc., R. Co. v. Al- 
wang, 258 Fed. 297, 169 CCA 313. 

[a] Occupant of army truck.—The 
negligence of a person driving an 
army truck at the command of a su- 
perior officer in one branch of the 
military service cannot be imputed 
to other persons on the truck at the 
command of a superior in another 
branch of such service. Charleston, 
etc., R. Co. v. Alwang, 258 Fed. 297, 
169 CCA 313. 

54. Martin v. Puget Sound Elec- 
tric R. Co., 186 Wash..663, 241 P 360. 

55. Martin v. Puget Sound Elec- 
trie K.7Co. supra. 

56. Crystal v. Baltimore, 
Co., 150, Md, 256, 132A 629. 

[a] Tlustration.—A driver relying 
upon his helper, to whom he bears the 
relation of master, to-keep a lookout 
for approaching trains is precluded 
from recovery for injuries sustained 
in a collision due in part to the fail- 
ure of the servant to keep an ade- 
quate lookout. Crystal v. Baltimore, 
etc., R. Co., 150 Md. 256, 132 A 629. 

57. Farrar v. Hank, 205 Ky. 89, 265 
SW 487; Baker v. Streater, (Tex. Civ. 
A.) 221 SW 1039. 


etc., R. 


58. See Chance 11 C. J. p 280; Neg- 
ligence [29 Cyc 530]. 
59. U.S.-—Heurich Brewing Co. v. 


McGavin, 16 F. (2d) 334. 

Ala.—Ward v. Meadows, 205 Ala. 
432, 88 S 427. 

Cal.—Hoy v. Tornich, 199 Cal. 545, 
250 P 565; Collins v. Marsh, 176 Cal. 
639, 169 P 389; Townsend v. Butter- 
field, 168 Cal. 564, 143 P 760; Gray- 
hiel v. Auger, 64 Cal. A. 679, 222 P 
635; Hamblin vy. Schultis, 64 Cal. 
A. 104, 220 P-320; Cady v. Sanford, 
57 Cal. A. 218, 207 P 45; Hagenah v. 
Bidwell, 46 Cal. A. 556, 189 P 799; 
Lawrence v. Goodwill, 44 Cal. A. 440, 
186 P 781; Furtado v. Bird, 26 Cal. A. 
152; 146 P 58. 

Conn.—Demonde v. Targett, 97 
Conn. 59, 115 A 470; Russell v. Ver- 
gason, 95 Conn, 431, 111 A 625. 

Hawaii.Hughes v. McGregor, 23 
Hawaii 156. 

Ill.—Walldren Express, etc., Co. v. 
Krug, 291 Ill. 472, 126 NE 97. 

Ind.—Picken v, Miller, 59 Ind. A. 
115, 108 NE 968. 

Iowa.—Carlson v. Meusberger, 200 
Iowa 65, 204 NW 432; Smith v. 
Spirek, 196 Iowa 1328, 195 NW 736. 

Kan.—Engle v. Bowen, 122 Kan. 
283, 251 P 1108. 

La.—Fernandez v. Montz, 151 La. 
299, 91 S 742. 

Me.—Rent v. Portland Candy Co., 
122 Me, 25, 118 A 716. 

Minn,—Johnson vy. Scott, 119 Minn. 
470, 188 NW 694. 

Mo.—Pettit v. Goetz Sales Co., (A.) 
281 SW 973; Burgess v. Garvin, 219 
Mo. A. 162, 272 SW 108; Bona v. 
Luehrman, (A.) 248 SW 386; Ford v. 
Dowell, (A.) 243 SW 366; Ehman v. 
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The rule is otherwise, however, 
where both employees are charged with the duty of 
operating and controlling the vehicle,®* or where- 
both participate in its operation.®°® 
driver of a motor vehicle and a helper who is rid- 
ing with him bear to each other the relation of 
master and servant, the negligence of the servant 


Notwithstanding 
In accord with the doc- 
trine of ‘‘last clear chance,’’®® it is generally held 
that notwithstanding a person injured by a motor 


MOTOR VEHICLES 


Where the 


i§§ 962-964 


vehicie may have been guilty of negligence in plac- 
ing himself in a position of peril, he may, neverthe- 
less, recover for his injuries, provided his negligence 
did not actively continue until the moment of the 
accident, if the driver of the vehicle failed to exer- 
cise ordinary care to avoid injuring him after he 
became aware of his peril.°® 


In some jurisdictions, 


however, the rule above stated does not prevail.® . 


The contribu- 


In those jurisdictions wherein the ‘‘last clear 
chance doctrine’’ has been extended to cases in 
which defendant might have discovered the peril by 


the exercise of ordinary care,®*' the rule above stated 


in the exercise 


Himeles, (A.) 243 SW 241; Smith v. 
Ozark Water Mills Co., (A.) 238 SW 
573; Schultz v. Upshaw, (A.) 237 SW 
829; Topping v. Bourne, (A.) 191 SW 
10382. 

N. H.—Osgood v. Maxwell, 78 N. H. 
Ody OD ANOS 4. 

*N. J.—Decou vy. Dexheimer, (Sup.) 
Tar sAn 49) 

Oh.—Luebbering .v. Whitaker, 31 
O. -CLVACAA 19: 

Or.—Clark v. Jones, 91 Or. 455, 179 
P 272; Williams v. Lombard, 87 Or. 
245,170 P sic: : 

Pa.—Hess v. 65 Pa. 
Super. 247. 


Kemmerer, 


Philippine.-—Picart v. Smith, 37 
Philippine 809. 

Porto Rico.—Castle v. Zorilla, 8 
Porto Rico Fed. 491. 

S. D.—Heidner v. Germschid, 41 


S. D. 430, 171 NW 208. 


Tex.—Carsey v. Hawkins, 106 Tex. 
247, 1168S We'd 8630 Uvalde: 8Co, sev: 
O’Brien, (Civ. A.) 265 SW _ 1083; 


Alamo iron Works v. Prado, (Civ. A.) 
220 SW 282; King v. Brenham Auto. 
Co., (Civ. A.) 145 SW 278. 

Va.—McGowan vy. Tayman, 144 Va. 
358, 132 SE 316. 

Wash.—Johnston v. Elmore, 251 P 
558; Blair v. Kilbourne, 121 Wash. 
93, 207 P 953; Locke v. Greene, 100 
Wash. 397, 171 P 245; Stephenson v. 
Parton, 89 Wash. 6538, 155 P 147; 
Laughlin v. Seattle Taxicab, ete., Co., 
84 Wash. 342, 146 P 847. 

W. Va—Truman vy. Wink-O Prod- 
ucts Co., 96 W. Va. 256, 122 SH 745. 

Eing.—Sandys v. Harrison, [1926] 
Ir. 248; Logan vy. O’Donnell, [1925] 
22 In Qans 

~Alta.—Bibault v. Ramsey, 69 Dom 
LR 111, [1922] 3 WestWkly 521; 
White v. Hegler, 10 Alta. L. 57, 29 
DomLR 480, 34 WestLR 1061, 10 
WestWkly 1150; B. & R. Co. v. Me- 
Leod, 5 Alta. L. 176, 7 DomLR 579, 
22 WestLR 274, 2 WestWkly 1093 
[app allowed on other grounds 7 Alta. 
L. 349, 48 DomLR 245, 28 WestLR 
778, 6 WestWkly 1299}. 

B. C.—Bell v: Johnston, 25 B. C. 
82, [1918] 2 WestWkly 549; Jeffares 
v. Wolfenden, 21 B. C. 432, 31 West 
LR 428. 

Man.—Barry v. Winnipeg Blectric 
Co., 36 Man, 27, [1926] 2 WestWkly 
791; Pereszluki v. Home Breweries, 
Ltd., [1923] 3 DomLR 1021, [1923] 
2 WestWkly 385. 

N. B.—Barry v. Rubenstein, [1926] 
1 DomLR 445; Lyman v. Emery, 47 
NB 1195°S0" DomlURi 817. 

Ont.—Macdonald v. Tavistock Mill- 
ing Co., 27 OntWN 299 [app dism 28 
OntWN 61]; Gremelspach v. Drouil- 
lard, 23 OntWN 289. 

Sask.—Coe v. Mayberry, 11 Sask. 
L. 425, [1918] 3 WestWkly 3882 [app 
dism [1919] 1 WestWkly 357}. 

“Where ... the injured driver, be- 
cause of his own heedlessness, has 
reached a point where he no longer 
can eScape the injury by the exercise 
of any reasonably prudent measures 
that he may adopt, and his perilous 
position is discovered by the other 


is applicable if the peril, although not actually dis- 
covered, could have been discovered by the driver 


of ordinary care.°? To bring a 


situation within the operation of the rule, it is 


driver in season to avoid the in- 
jury by the exercise of ordinary care 
on his part, the negligence of the 
injured driver in:reaching his posi- 
tion of peril becomes the condition, 
and not the proximate cause of the 
injury, and will not preclude recov- 
ery. In such a case the failure of 
the injured driver to discover his 
perilous situation in time to avoid 
the collision is a precedent negli- 
gence, and the failure of the other 
party, who is aware of the peril, to 
exercise ordinary care to prevent the 
injury is a new and independent neg- 
ligence and the proximate cause of 
the injury.’ Cady v. Sanford, 57 Cal. 
A. 228,228) 207 BP 45: 

[a] Mlustrations.—(1) In an ac- 
tion for the death of plaintiff's in- 
testate, while sliding downhill, from 
a collision with defendant’s automo- 
bile, if defendant after discovering 
intestate’s dangerous position could 
have prevented the collision by due 
care, his negligence in failing to do 
so would have been the proximate 
cause of the accident. Osgood v. 
Maxwell, 78 N. H. 35, 95 A954. (2) 
An automobile driver is negligent if 
he discovered a bicycle rider’s peril 
in time to avoid accident by exercise 
of reasonable care. McGowan v. Tay- 
man, 144 Va. 358, 132 SE 316. (3) 
Where an automobilist saw a_pe- 
destrian from the time she left a 
store stoop, and saw that she was 
proceeding across the highway in ap- 
parent unconsciousness of his ap- 
proach, and, from the time he saw 
her in this place of danger neither 
sounded his horn nor gave her warn- 
ing of his approach, but proceeded 
upward of twenty miles an hour un- 
til his car struck her, he is liable 
to her in damages, if, after he saw 
her in the position of danger, he 
could have checked or stopped his 
car or turned in time to have avoided 
the accident, under the last clear 
chance doctrine, Russell v. Vergason, 
95 Conn. 431, 111 A 625. (4) Where 
an automobilist sees a child on the 
road ahead of him with his face 
turned away, it is his duty to avoid 
the accident by turning out or stop- 
ping, and if. he could do this by the 
exercise of ordinary care and failed 
to do it, he is liable notwithstanding 
the negligence of the child. Hoy v. 
Tornich, 199 Cal. 545,°250°P 565: 

{b] Frightening animals. — AIl- 
though the driver of mules is guilty 
of contributory negligence in failing 
to drive them away from the road 
to a point where they would not be 
frightened by defendant’s automobile, 
that is no defense to an action for 
injuries ta the animals which ran 
away, where defendant, after seeing 
their terror, increased the speed and 
noise of his machine. Carsey v. Haw- 
kins, 106 Tex. 247, 168 SW 586. 

60. Spillers v. Griffin, 109 S. C. 78, 
95 SH 133, LRA1918D 1198. : 

61. See Negligence [29 Cyc 5381 
note 21]. 

S.—Benn v. Forrest, 213 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 


‘ 


necessary that the driver became, or in the exercise 
‘of ordinary care ought to have become, aware not 
only of the position of peril of the person injured, 
but also that he either reasonably could not escape 
from it, or apparently would not avail himself of 
opportunities open to him for so doing. 68 

In at least one jurisdic- 
tion it is held that if the driver of a motor vehicle 
fails to exercise ordinary care to avoid injuring one 
after actually becoming aware of his peril, the per- 


Concurrent negligence. 


Fed. 763, 180 CCA 277; Garside v. 
New York Transp. Co., 146 Fed. 588 
{mod on other grounds 157 Fed. 521, 
SORA 280), ; 
Conn.—McLaughlin v. Schreiber, 


"136 A 467 


Del.— Brown v. Wilmington, 27 Del. 
492, 90 A 44; Simeone vy. Lindsay, 22 
Del. 224, 65 ‘A 778. 

Ga. —Wadley v. Dooly, 138 Ga. 275, 
75 SE 153 

l:—Collins v. McMullin, 225 Ill. 
A. 430. 

Ind.—Goodman v. Bauer, 60 Ind. A. 
671, 111 NE 315. 

Kan. —Morlan v. Hutchinson-Hyatt, 
116 Kan. 86, 225 P 739. 

Ky.—Ross v. Louisville Taxicab, 
etc., Co., 202 Ky. 828, 261 SW 590. 

La. —Mercer v. Rosenblath, 156 La. 
249, 100 S 414; Burvant v. Wolfe, 126 
fa. Tone Oe S' 1025, 29 LRANS 677; 
Navaillés Vv. Dielmann, 124 La. 421, 
50 S 449, 134 AmSR 508; Dill v. Col- 
ley, 3 La. A. 305. 

Mich.—Steele v. Stahelin, 234 Mich. 
307, 207 NW _ 822; Halzle v. Har- 
greaves, 233 Mich. "934, 206 NW 356; 
Bacon v. McKay, 227 ‘Mich. 667, 199 
NW 613; Gibbard v. Cursan, 225 Mich, 
Hal oA 196 NW 398; Kelley v. Keller, 
211 Mich. 404, 179 "NW 237; Whitman 
v. Collin, 196 Mich. 540, 162 NW 950; 
Harnau v. Haight, 189 Mich. 600, 155 
NW 568. 

Mo.—Wenzel v. Busch, 259 SW 767; 
Karte v. J. R. Brockman Mfg. Co., 247 
SW 417; Hornbuckle v. McCarty, 295 
Mo. Tent 243 SW 327, 25 ALR 1508; 
Goodwin v. Eugas, 290 Mo. 673, 236 
SW 50; Raymen v. Galvin, 229 SW 
747; Ballman v. H. A. Lueking Team- 
ing Co., 281 Mo. 342, 219 SW. 603; 
Frankel v. Hudson, 271 Mo. 495, 196 
SW 1121; Pettit v. Goetz Sales: Co., 
(A, ) 281’ SW 973; Allen v. Auten- 
rieth, (A.) 280 SW 79; Snyder v. 
Western Union Tel. Co., (Ce) 277 SW 
362; Burgess v. Garvin, 219 Mo. A. 
162, 272 SW 108; Vallie v. Lutz, (A.) 
269 SW 947; Pollinger v. Messer- 
schmidt, (A.) 260 SW 804; Hutt v, C. 
dle Harris Lumber Co:, (A.) 253 SW 
472° .Wilson v. Washington Flour 
Mill Co., (A.) ath SW 205; Schreiber 
v. Bahr, 211 Mo, A. 504, 244 SW 957; 
Bona v. ite ae (A.) 243 SW 386; 
Greer v. Springfield Creamery Co., 
240 SW 8338; Thornton vy. 
Stewart, (A.) 240 SW 502; Kammer 
v. Loschke, (A.) 288 SW 1088; Mur- 
ray v. St: Louis Wire, etc., Co., (A.) 
238 SW 8386; Moffatt v. Link, 207 Mo. 
A. 654, 229 SW 836; Albright v. Jop- 
lin Oil Co., 206 Mo. A. 412, 229 SW 
829; Schinogle Vv. Baughman, (A.) 
228'SW 897; Weiss v. Sodemann Heat, 
ete., Co., (A) 227 SW 8387; Stark v. 
Bingaman, (A.) 223 SW 946; Vaughn 
v. Davis, (A.) 221 SW 782°: Rubick 
Vv. Sandler, (A.) 219 SW 401: Schnei- 
devinvey Hawks) CA.) 214 Sw 681; 
Castle v. Wilson, (A.) 183 SW 1106: 
Hopfinger v. Young, (A.), 179. SW 
747; Ginter v. O’Donoghue, (A.) 179 
Sw 732; Aronson v. Ricker, 185 Mo. 
A. 528, 172 SW 641; Rowe v. Ham- 
mond, 172 Mo. A. 208, 157°SW 880; 
Smith v. Heibel, 157 Mo. A. Laie, 137 
SW 70. 

Pa.—Spangler v,. Markley, 39 Pa. 
Super 351. 

I.—Smith v. Hopkins, 131 A 542. 
Vi. —Lachance v. Myers, 98 Vt, 498, 


129 A 172. 
Va.—Bassett v. Wood, 146 Va. 654, 
132 SE 700; McGowan v. Tayman, 


144 Va. 358, "132 SE Biles McNamara 
vy. Rainey Luggage Corp., 139 Va. 197, 


MOTOR VEHICLES 


123 SE 515. 
Wash.—Crowl v. West Coast Steel 
Co., 109 Wash. 426, 186 P 866; Bullis 


Vv. Ball, -98 (Wash. 342,16") P9942; 
Hartley v. Lasater, 96 Wash. 407, 165 
P 106; Adair v. McNeil, 95 Wash. 160, 
163 P 393. 

[a] Statement of rule.—‘If plain- 
tiff was in a position of danger of 
being struck. by the automobile, 
which the chauffeur saw, or could 
by the exercise of due care in watch- 
ing out for pedestrians on the cross- 
ing have seen, in time to avoid in- 
juring plaintiff, and. failed to do so, 
the defendants were liable, although 
the plaintiff may have been guilty of 
negligence, in the first place, in get- 
ting into such a position of danger. 
In such case, the chauffeur would 
have the ‘last clear chance’ to avoid 
the accident, and if he negligently 
failed to avail himself of it, which 
caused the accident, he and his mas- 
ter were liable under the humani- 
tarian rule.” Wenzel v. Busch, (Mo.) 
259 SW 767, 770. 

[b] Doctrine based on legal cause. 
—‘But the fact that his negligence 
has contributed to the happening of 
the accident does not necessarily de- 
feat a recovery. It is well settled 
that, where a plaintiff’s negligence is 
in a legal sense remote and that of 
the defendant proximate, the former 
may recover notwithstanding such 
negligence. Then it is that the doc- 
trine of the last clear chance may be 
invoked. Briefly, the doctrine pre- 
Supposes a perilous situation, cre- 
ated or existing through the ‘negli- 
gence of both plaintiff and defendant, 
but assumes that there was a time 
after such negligence has occurred 
when the defendant could, and the 
plaintiff could not, by use of -the 
means available, avert the accident. 
In such case, the negligence of the 
parties creating the situation is re- 
garded as remote and that of the 
defendant in not averting the acci- 
dent, after the peril is or should 
have been discovered, becomes the 
sole proximate cause of the injury.” 
Lachance v. Myers, 98 Vt. 498, 505, 
129 A 172. 

[ec]  Tlustrations.—(1) Where a 
boy, oblivious of his peril, ran into 
the side of a passing automobile, and 
the driver, in the exercise of ordi- 
nary care, could have discovered the 
boy’s peril in time to have avoided 
the collision, the driver’s negligence 
was the proximate cause of the boy’s 
death. Hornbuckle v.. McCarty, 295 
Mo. 162, 2438 SW 327, 25 ALR 1508. 
(2) Even if plaintiff ran into and 
collided with an automobile, he could 
recover if he was oblivious of its 
presence, and the driver should have 
seen this in time, and failed to swerve 
the car aside or sound warning jin 
time to avoid the collision, Burgess 
V...Garvin,. 219° Mo. -As 162, 7272 .Siw 
108. (3) The fact that a pedestrian 
who was struck by an automobile 
was violating the law at the time 
and was guilty of negligence per se 
does not necessarily preclude a wre- 
covery, but he may recover if, not- 
withstanding such negligence, de- 
fendant could reasonably have 
avoided injuring him. Crowl v. West 
CO Steel Co., 109 Wash. 426, 186 
P 866. 

{d] Fright at the suddenly dis- 
covered approach of an automobile 
imminently near is something so nat- 
ural and usual that one driving such 
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son injured may recover, notwithstanding his negli- 
gence, continued up to the moment of injury,°* and 
it has been so held not only where the driver has 
actual knowledge of his peril, but also where the 
driver could have become aware of his peril by the 
exercise of ordinary care;® but in most jurisdic- 
tions the rule stated above does not apply if the 
negligence of the injured person actively continued 
up to the time of the accident, and coneurred with 
the negligence of the driver in causing the injury.®* 


a vehicle should anticipate 
govern himself accordingly, where 
the circumstances indicate a pedes- 
trian in the street may be taken un- 
awares. Frankel v. Hudson, 271 Mo. 
495, 196 SW 1121. 

[e] Distinction between last clear 
chance doctrine and humanitarian 
doctrine.—‘‘The argument of the 
learned counsel for appellant assumes 
throughout, that the humanitarian 
and last chance doctrines are one and 
the same. This is an erroneous view. 
The humanitarian doctrine proceeds 
in accord with the precepts of hu- 
manity, which require every person 
to protect every other person seen 
to be in, or about to become in, a 
position of peril, if he may do so, by 
exercising ordinary Care to that end, 
while exercising as well ordinary care 
for himself and those in the ‘con- 
veyance of which he has charge. This 
is true, whether the plaintiff became 
in peril through his own negligence 
or otherwise. But the last chance 
doctrine is not so broad. It proceeds 
on the theory of prior negligence on 
the part of plaintiff. Such was the 


it and 


case in Davies v. Mann, 10 M 
W. 546, 152 Reprint 588. The hu- 
manitarian doctrine includes and 


comprehends that of the last chance. 
But the last clear chance doctrine 
does not include the humanitarian 
rule. in its entirety. As its name 
implies, the last clear chance doc- 
trine concedes the negligence of plain- 
tiff in the first instance but makes 
for a recovery, notwithstanding such 
prior negligence of plaintiff, on the 
distinct ground that the defendant 
was the one who had the last clear 
chance to avert the injury and that 
he omitted to do so. Under such 
circumstances, the prior negligence 
of the plaintiff is said to be remote 
in the chain of causation while that 
of the defendant, who omitted to 
exercise ordinary care to save him, 
is held to be the proximate cause of 
the hurt.” *Smith v. Heibel, 157 Mo. 
ATT Ty LOL hs 7 SSW WO; 

63. Biedrzicki vy. O’Keefe, (Conn.) 
135 A 388; Rubick v. Sandler, (Mo. 
A.) 219 SW 401; Hopkins v. Sweeney 
Auto. School Co., (Mo. A.) 196 SW .- 
7172; Castle v. Wilson, (Mo. A.) 183 
SW 1106. 

64. Moy Quon v. M. Furuya Co., 
81 Wash. 526, 143 P 99; Mosso v. E. 
H, Stanton, 75 Wash. 220, 227, 1384 P 
941, LRAI1I16A 943. 

“This court has held, in accordance 
with many courts and with what we 
conceive to be the more logical as 
well as the more humane rule, that 
where the peril of a traveler on the 
highway is actually discovered and 
should be appreciated by the operator 
of a street car, or other agency of 
danger, there arises a new duty to 
exercise all reasonable care to avoid 
injury, and the failure to exercise 
such care, if it results in injury, will 
render a defendant liable notwith- 
standing the continuance of the plain- 
tiff's negligence up to the instant of 
the injury.” Mosso v. E. H. Stanton 
Co., supra, 

65. Heurich Brewing Co. v. Mc- 
Gavin, 16 F. (2d) 334; Standard Oil 
Co. v. MeDaniel, 52 App. DD. Coss; 
280 Fed. 993. 

66. Ala.—Birmingham R., etc., Co. 
v. Adtna Acc., ete., Co., 184 "Ala. 601, 


64 S 44 
Cal.—Palmer y. Tschudy, 191 Cal, 
696, 218 P 36; Dam y. Bond, (A.) 


1184 [42 C.J.] 


Thus the position of peril must be one from which 
the injured person could not by the exercise of ordi- 
However, the rule does not 
require that the inability of the injured person to 
escape the danger shall be due to a situation which 
makes it physically impossible for him to do so; 
applies equally when he is oblivious of the danger 
and for that reason unable to cope with it.* 

Care required to discover and avoid peril. 
absence of a statute imposing upon the driver a duty 


nary care escape.** 


251.P 818; Collom v., Bloch, 70. Cal. 
A. 33, 232 P 486; Garrison v. Pearl- 
stein, 68. Cal. A. 326, 229 PRP. 348; 
Brkljaca v. Ross, 60 Cal. A. 431, 213 
P 290; Cady. v.. Sanford, 57 Cal. A. 
218, 207 P 45; Mayer v. Anderson, 36 
Gal. A. 740, 173 P 174. 

Colo.—Killian v. McCourt, 69 Colo. 
455; 1942P) 936. 

Conn.—Rooney v. Levinson, 95 
Conn. 466, 111 A 794; Radwick v. 
Goldstein, 90 Conn. 701, 98 A 583. 

Del.—Cecchi v. Lindsay, 24 Del. 185, 
75 A 876 [rev on other grounds 26 
Del 1333) 80 “A 523, 135 LRANS 699]. 

Kan.—Hanabery v. Brhardt, 110 
Kan. 715, 205 P 352; Himmelwright 
vy. Baker, 82 Kan. 569, 109 P_178. 

La.—Lester v. Roach, 155 La. 947, 
99 S 707: Roder v. Legendre, 147 La. 
295, 84 S 787. 

Me.—Moran v. Smith, 114 Me. 55, 
95 A 272. 

Mich.—Holsaple Vai Menominee 
County Superintendents of Poor, 232 
Mich. 603, 206 NW 529; Gibbard v. 
Cursan, 225 Mich. 311, 196 NW 398; 
Apps v.- Walters, 216 Mich. 17, 184 
NW 421. 

Mo.—Karte v. J. R. Brockman Mfg. 
Co., 247 SW 417; Schreiber v. Bahr, 
211 Mo. A. 504, b44 SW 957; Thorn- 
ton * Vv. Stewart, (A.) 240 sw 502; 
Flannigan v. Nash, 190 Mo. A. 578, 
176 SW 248. 

N. Y.—kKnippenberg v. Lord, 193 
App. Div. 753, 184 NYS 785. 

Oh.—Notkin v. Bardes, Bile (Op Oke IN 
238: Luebbering v. Whitaker, al OBA Sr 
Dee aS) 

Porto Rico.—Castle v. Zorilla, 8 
Porto Rico Fed. 491; Garcia v. Geor- 


getti, 4 Porto Rico Fed. 495. 
Tex.—Magee v. Cavins, (Civ. A.) 
TOR SWiAL0LS - 


Vt.—Lachance v. Myers, 98 Vt. 498, 
505, 129 A 172; Aiken v. Metcalf, 92 
Wt 57, 102) A330. 

Va.—Bassett v. Wood, 146 Va. 654, 
132 SE 700; Green v. Ruffin, 141 Va. 
628, 125 Si’ 742, 127 SH 486; Stephen 
Putney Shoe Co. v. Ormsby, 129 Va. 
297, 105 SE 563. 

Wash.—Hartley Vv. 96 
Wash. 407, 165 P 106. 

Le Biss the undoubted rule of our 
cases that the last clear chance doc- 
trine does not apply when the negli- 
gence of the plaintiff and defendant 
are concurrent, or, in other words, 
proximately cooperates in producing 
the injury complained of. Manifestly, 
it would not apply when the plain- 
tiff’'s negligence is contributory in a 


Lasater, 


legal sense.” Lachance v. Myers, 
supra. - 

[a] Thus (1) where a child neg- 
ligently runs in front of an ap- 


proaching automobile in a street and 
is struck, since in such a case the 
negligence of the driver is not sub- 
sequent to, and independent of, the 
child’s continuing contributory neg- 
ligence, but is contemporaneous with 
it to the last instant. Moran v. 
Smith, 1i4 Me. 55,°95' A 272! 1¢2) 
Where an automobile was following 
a motor cycle along a road and the 
motor cyclist suddenly and without 
warning turned across the path of 
the automobile and a collision fol- 
lowed without the lapse of any ap- 
preciable time, the last clear chance 
doctrine was not applicable. Hartley 
v. Lasater, 96 Wash. 497, 165 P 106. 

67. Cady VarSaitorg, ou \Oalaeens 
218;' 228, 207 P45; Albright v. Jop- 
lin Oil Co., 206 Mo. A. 412, 229 SW 
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it 
In the 


Sw 401; Marshall v. Olson, 102 Or. 
502, 202 'p 736; McNamara v. Rainey 
Luggage Corp., 139 Val 19%, 123) Sh 
Bild 


‘Tf the driver of an automobile, 
when he reaches the point of col- 
lision and discovers his peril is still 
in a situation to help himself, and, 
by the vigilant use of his ears, eyes, 
and physical strength, is able to ex- 
tricate himself and avoid injury, his 
neglect to do so will prevent a re- 
covery notwithstanding the other 
party could have stopped in time to 
avoid the accident; and his failure 
to make such vigilant use of his 
faculties when he reaches the point 
of collision is negligence on his’ part 
at the very instant of the accident, 
and constitutes such contemporane- 
ous negligence at the moment of in- 
jury, as is spoken-of in the cases.” 
Cady v. Sanford, supra. 

{a] Rule applied to either plaintiff 
or defendant.—McNamara v. Rainey 
Luggage Corp., 139 Va. 197, 208, 123 
SE 515. 

68. Albright v. Joplin Oil Co., 206 
Mo, A. 412, 229 SW 829; Chase v. 
Seattle Taxicab, etc., Co., 78 Wash. 
537) 139° RP 499: 

[a] Consciousness of danger does 
not defeat recovery under the rule 
if defendant could have avoided in- 
jury and deceased was in a position 
where he was unable to extricate 
himself. Albright v. Joplin Oil Co., 
206 Mo. A. 412, 229 SW 829. 

69. See statutory provisions. 

[a] In Missouri under a statute 
requiring operators of motor vehicles 
to use the highest degree of care that 
a very careful person would use un- 
der the same or similar circumstances 
to prevent injury to persons travel- 
ing over or across streets, the driver 
must use that degree of care to avoid 
injury to one who has placed him- 
self in a position of peril by his own 
negligence. Miller v. Wilson, (A.) 
288 SW 997; Ottofy v. Mississippi 
Valley Trust Co., 197 Mo. A. 473, 196 
SW 428. 

70. Ala.—Norwood Transp. Co. v. 
Bicknell, 207 Ala. 232, 92 S 464. 

Cal.— Townsend v. Butterfield, 168 
Cal. 564, 143 P 760; Garrison v. Pearl- 
stein, 68 Cal. A. 326, 229 P 348; Gi- 
meno v. Martin, 64 Cal. A, 154, 220 18? 
1076; Brkljaca v. Ross, 60 Cal. A. 
431, 213 P 290; Cady v. Sanford, 57 
Cal. A. 218, 207 P 45; Carlson v, Leon- 
ard, 53 Cal. A. 300, 200 P 40; Car- 
baugh v. White Bus Line, 51 Cal. A, 
LS San 41 0'6 6s 


Colo.—Woodward v. McGraw, 71 
Colo. 287, 206 P 886. 

Conn.—Kishalaski v. Sullivan, 94 
Conn. 196, 108 A 538. 


Ind.—Borg v. Larson, 60 Ind. A. 
514, 111 NE 201. 


Iowa.—Albrecht v. Berry, 208 NW 
205; Bishard v. Hnbelbeck, 180 Iowa 
1132, 164 NW 208. 

Kan.—Hanabery v. Erhardt, 110 
Kan. 715, 205 P 352. 

Ky.—Finnegan v. Floyd Garage, 
etc., Co., 214 Ky. 416, 288 SW 402; 
Lawson yv. Gleeson, 209 Ky. 37, 272 
Sw 56 


La.—Shelley v. Waguespack, 156 
La, 256, 100 S 417; Abels v. Brown, 
156 La. 72, 100 S 54; Roder v. Legen- 
dre, 147 La. 295, 84 s 787; Elmendorf 
v. Clark, 143 La. fay Ue) S| 567, LRA 
1918F 802: Woringen v. Zetzman, 2 
La. A. 106. 
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to exercise a higher degree of care,®® the rule does 
not apply if he is unable by the exercise of ordinary 
care to avoid the injury after he becomes aware, or 
in the exercise of ordinary care could have become 
aware, of the injured person’s peril.’° Nor does the 
rule have any application where the driver, by the 
exercise of ordinary care, could not have become 
aware that the person injured was in a position of 
peril in time to make any effort to avoid injuring 
him,’! or, in those jurisdictions in which the appli- 
829; Rubick v. Sandler, (Mo. Wes 219; 


Mich.—Kelley v. Keller, 211 Mich. 
404, 179 NW 237. 

Mo.—Wynne v. Wagoner Undertak- 
ing Co., 274 Mo. 593, 204 SW 15; Wil- 
son v. Washington Flour Mill Co. 
(A.) 245 SW 205; Wren v. Suburban . 
Motor Transfer Co., (A.) 241 SW ie 
Murray v. St. Louis Wire, etc., 

(A.) 238 SW 836; Bibb v. Grady, RS 
231 SW 1020 

N. Y.—Goldman vy. Lanigan, 185 
App. Div. 742, 173. NYS 777; Payl v. 
ert 161 App. Div. 456, 145 NYS 

R, I.—Smith v. Hopkins, 131 A 542. 

S. D.—Boll v. Gruesner, 42 S. D. 
528, 176 NW 5127. ; 

Va.—McGowan v. Tayman, 144 Va. 
358, 132 SH 316; Green v. Ruffin, 141 
Va. 628, 125 SE 742, 127 SH 4865 
Stephen Putney Shoe Co. v. Ormsby, 
1209 Vaz, 10d. SH boo. 

Wash.—Shanley v. Hadfield, 124 
Wash” “192, )" 213) Py v3.2. iB or lte aay 
Stephens, 113 Wash. 182, 193 P 684; 
ee v. Ball, 98 Wash. 342, 167 P 
42. 

[a] Thus the doctrine of last 
clear chance is not applicable.—(1) 
Where a boy, on seeing an automo- 
bile approaching him, “changed his 
mind twice as to which side of the 
road he would attempt to go, the 
last time there not being time for 
the driver to avoid striking the boy, 
but there being no danger of col- 
lision before that time. Carlson vy. 
Leonard, 53 Cal. A. 300, 200 P 40, 
(2) Where an automobile driver, 
turning to the left to pass a wagon 
on the tail of which was seated a 
six-year-old boy, who, when the au- 
tomobile was within a few feet of 
the wagon, jumped down and ran in 
such a direction that a fender struck 
him, although the driver applied his 
brakes an instant before striking the 
boy. Bishard vy. Engelbeck, 180 Iowa 
1132, 164 NW 203. (3) In case of a 
collision between an automobile and 
a boy on roller skates, where the boy 
suddenly and without any warning 
turned immediately in front of the 
automobile and there was no appre- 
ciable lapse of time between such act 
and the collision. . Burlie y. Stephens, 
113 Wash. 182, 193 P 684. 

[b] Ordinary care the standard.— 
An automobile driver, under the last 
clear chance doctrine, is not required 
to avoid striking one “by using all 
means in his power,” but to use ‘the 
reasonable care of a prudent man in 
like circumstances. Smith vy. Hop- 
Kins SiGR.e T.)) sred Awe a2: 

71. Ala. —Southern Express Co. v. 
Roseman, 206 Ala. 681, 91. S 612. 

Cal.— Brkljaca v. Ross, 60 Cal. A. 
431, 213 P 290; Carlsen v. Diehl, 57. 
Cal. A. (esate 208 P 150; Mayer Ao 
Anderson, 36 Cal. A. 740, 173-P 174. 

Conn.—Worden  v. Anthony, 101 
Conn. 579, 126 A 919; Brody v. Dickie, 
100 Conn. 189, 122 A 908. 

D. C.—Reaver v. Walch, 55 App. 


LD Oe se ee C2 Gree ies 

Ky Streicher, 205 
ye “it, 266 SW 633. 
96 ccd 500. 

Mich.—Jones _v. AT TUBET OnE, 231 


Mich. 637, 204 NW 702 

Mo.—Miller v. Wilson, (A.) 288 SW 
997; Columbia Taxicab Co. v. Engle- 
brecht, (A.) 247 SW 239; Murray 
v. St. Louis Wire, etce., ‘Co., (A.) 
238 SW 836; Moffatt v. Link, 207 Mo. 
A. 654, 229 Sw 836; Hopkins v. Swee- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cation of the rule is limited to eases where the driver 
has actual knowledge of the danger,’? where the 
driver did not actually discover the injured person’s 


position of peril,in time to do so.73 


Position of peril not due to negligence. Obviously 
— this doctrine has no application where the injured 
person has not been placed in the position of danger 


by his own negligence.4 
- Comparative negligence. 


ery Auto. School Co., (A.) 196 SW 

Tex.—Magee v. Cavins, (Civ. A.) 
197 SW 1015. 

Wash.—Walker v. Butterworth, 122 
Wash. 412, 210 P 813; Hartley v. 
Lasater, 96 Wash. 407, 165 P 106; 
Daugherty’ v. Metropolitan Motor Car 
Co., 85 Wash. 105, 147 P 655. 

[a] MTllustrations.—(1) Where a 
pedestrian walking across a street 
without looking for approaching ve- 
hicles is struck by a motor car, the 
doctrine of last clear chance does 
not apply, although there was more 
than thirty feet of roadway in which 
the car might have been driven and 
thus avoided hitting the pedestrian, 
where there is nothing in the record 
to indicate that the driver of the car 
did not suppose the pedestrian would 


stop for a moment, or quicken his. 


pace, to avoid the car. Jones v. Arm- 
strong, 2381 Mich. 637, 204 NW 702. 
(2) Where, at the time of an auto- 
mobile collision at a crossing, plain- 
tiff had the right of way, and the 
evidence failed to show that he either 
saw or by exercise of ordinary care 
could have seen defendant’s position 
of peril at a time when he could 
under the circumstances have avoided 
the collision. it does not present a 
case for the application of the doc- 
trine. Columbia Taxicab Co. v. En- 
glebrecht, (Mo. A.) 247 SW 239. 

72. See supra note 59. 

73. Twitchell v. Thompson, 78 Or. 
285, 153 P 45; Uvalde Co. v. O’Brien, 
(Tex. Civ. A.) 265 SW 1083: Magee 
v. Cavins, (Tex. Civ. A.) 197 SW 1015. 

To Cal.—Blackburn v. Marple, 43 
Cal. A. 141, 184 P 875; Keiper v. Pa- 
cific, Gas, ete., Co., 36 ‘Cal. A. 362, 172 

Colo.—Woodward v. 


McGraw, 71 
Colo. 287, 206 P 386. 

Conn.—Carbone v. Krott, 100 Conn. 
414, 123 A 908. 

Iowa.—Nelson v. Hedin, 
657, 169 NW 37. 

Mich.—Gibbard _ v. 
Mich. 311, 196 NW 398. 

Mo.—Smith v. Heibel, 
Vi, 137 SW 70: 

Va.—McGowan v. Tayman, 144 Va. 
358, 132 SH 316. 

[a] Thus the doctrine of last clear 
chance has no application, in an 
action for injuries received when 
plaintiff's motor cycle, coming, from 
the north and turning east, was 
struck at a street intersection by 
defendant’s car coming from the east, 
where plaintiff's contributory negli- 
gence was in cutting the corner in 
front of defendant, and defendant 
pulled to the south in an attempt to 


[42 C. J.—75] 


Cursan, 225 
157 Mo. A. 


In jurisdictions wherein 
the doctrine of comparative negligence does not 
obtain,’® contributory negligence on the part of one 
injured by a motor vehicle bars recovery therefor 
notwithstanding his negligence is slight in compari- 
son with the negligence of the driver of the vehicle.’6 
In jurisdictions where by virtue of statute or other- 
wise the rule prevails,’7, where both plaintiff and 
defendant have been guilty of negligence contribut- 
ing to cause the accident, the responsibility for 
damages is in proportion to "the degree of negligence 
of each,"® and, if both parties are equally at fault, 
or nearly so, no recovery can be had."® 
providing that in actions for personal injuries con- 
tributory negligence shall not bar a recovery but 


184 Iowa] 
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that the damages shall be diminished in proportion 
to the amount of negligence attributable to the per- 
son injured, has no application to an action to re- 


cover damages for injury to a motor vehicle.®° 


[§ 965] 
Vehicle.®+ 


Q. Claim for Damages as Lien on Motor 
Under some statutes, which have been 
held constitutional and valid,®? a claim for damages 


resulting from the negligent operation of a motor 


A statute, 


avoid the collision, while plaintiff 
also in the emergency swung to the 
south and the collision occurred, Nel- 


‘son v. Hedin, 184 Iowa 657, 169 NW 


37, 

75. See Negligence [29 Cyc 560]. 

76. Godfrey v. Vinson, 215 Ala. 
166, 111 S 13, 16; Straten v. Spencer, 
52 Cal. A. 98, 197 P 540; Von Keller 
Ne Wveam, osu Oke PAO t 22 Or P33. 08 
Rose v. Quaker City Cab Co., 69 Pa. 
Super. 208. 

“In this state the law of compara- 
tive negligence does not obtain. The 
jury is to institute no comparison as 
to whether plaintiff is equally negli- 
gent with defendant, or whether his 
negligence equally contributes to the 
injury. If plaintiff is negligent, and 
his negligence contributes in some 
measure as a proximate cause of the 
injury, this is sufficient.” Godfrey 
v. Vinson, supra. 

77. See Negligence [29 Cyc 560]. 

78. Snyder v. Campbell, (Miss.) 
110 S 678; Rodger v. Flinton, (B. C.) 
[1926] 3 WestWkly 773; Mason v. 
Snider, 31 OntWN 234; Foster v. 
Stubbs, 26 OntWN 223 [allowing app 
24 OntWN 625]; Evans v. Lalonde, 47 
Que. Super. 374. 

fa] MTlustration.—In an action for 
damages sustained by a motor ve- 
hicle in a collision with another, in 
which plaintiff was guilty of negli- 
gence contributing to the injuries to 
his car, the court found that the neg- 
ligence of plaintiff was one third; and 
accordingly, plaintiff’s damage being 
shown to be seventy-nine dollars and 
forty cents, he was awarded judg- 
ment against defendant for twenty- 
six dollars and forty-six cents, and 
defendant’s damage being shown to 
be thirty-nine dollars, he was 
awarded judgment against plaintiff 
for twenty-six dollars. Rodger v. 


Flinton, (B. C.) [1926] 3 WestWkly 
U3, 
79. Foster v. Stubbs, 26 OntWN 


223 [allowing app 24 OntWN 625]. 

80. Krebs v. Pascagonla St. 
etc., Co., 117 Miss. 771, 78S) 753. 

81. Garageman’s lien see Livery- 
Stable and Garage Keepers §§ 13-37. 

82. Denny 'v.i Doex 116 Si C.::3.07, 
108° SE 95; Merchants’, ete., Bank v. 
Brigman, 106 S. C. 362, 91 SE 332, 
LRA1917E 925; Lynde vy. Browning, 
2 Tenn, Civ. A. 262. 

[a] Police power.—A statute giv- 
ing persons injured by the reckless 
operation of motor vehicles a lien 
on the vehicle, next in priority to 
taxes, etce., is a valid exercise of the 


Rs 


legislative police power. In re Mc- 
Fadden, 112 S..C. 258, 99 SE 838; 
Merchants’, etce., Bank vy. Brigman, 


vehicle is a lien on the vehicle,®*? which may be en- 
forced notwithstanding the owner’s claim that the 
vehicle is part of his homestead.** According to the 
terms of such a statute the lien may be limited to 
cases where the automobile was operated by the 
owner or with his consent,*> or may extend to all 
cases in which the car causes injury.*® 
statute does not relieve the person whose negligence 
caused the injury of personal liability therefor,*’ or 
subject the owner to any personal liability merely 
because of his ownership;** but the lien attaches 
regardless of any personal liability for the injury.®® 

Priority. This lien being one of statutory crea- 
tion,®° it does not take precedence over a prior 
contractual lien,®! unless such is the clear intention 


Such a 


Soe S. C. 362, 91 SE 332, LRA1I917E 

[b] Due process of law.—Such a 
statute does not violate the due proc- 
ess of law provisions of the state or 
federal constitutions. Ex p. Mary- 
land Motor Car Ins. C€o., 117 S. C. 
100, 108 SE 260; Merchants’, etc., 
Bank v. Brigman, 106 S. C. 362, 91 
SE 332, LRAI1917E 925. 

83. See statutory provisions. 

[a] Purpose of statute.—A stat- 
ute which “declares that there shall 
exist a lien upon any automobile that 
occasions damage to anyone while 
being operated by the owner or his 
agent, or by anyone to whom he has 
hired, loaned or otherwise placed it 
in charge, 25% should be construed 
as an effort upon the part of our 
lawmakers to fix responsibility for 
all damages upon the owners of ma- 
chines whenever by their consent 
they are being used on the highways 
of the state.” Lynde v. Browning, 2 
Tenn. Civ. A. 262, 266. 


84. In re McFadden, 112 S. C. 258, 
99 SE 838. 

85. Lynde v. Browning, 2 Tenn. 
Civ. A. 262. 

86. Hall v. Locke, 118 S. C. 


267, 
110 SE 385; Denny v. Doe, 116 S. C. 
307, 108 SE 95; Merchants’, etc., Bank 
v. Brigman, 106 S. C. 362, 91 SE 332, 
LRAI917E 925. 

{a] Stolen car.—Acts. (1912) p 
737, giving a lien on a motor vehicle 
for damages caused by its being oper- 
ated in violation of law or negli- 
gently, excepting only one which has 
been stolen from under secure lock, 
does not deprive one of property 
without process of law where the car 
had been stolen under other condi- 
tions, the owner being considered the 
offender. Ex p. Maryland Motor Car 
Ins. Co., 117 S. C. 100, 108 SE 260. 


$7. Hall -v.. Locke, 118 0S.)\C. 4267, 
110 SE 385. 

88. Hall v. Locke, supra. 

Liability of owner generally see 
supra § 833. 

g9. Hall v. Locke, 118 S. C. 267, 
110 SE 385. 

90. Parker-Harris Co. v. Tate, 135 
hat 509, 188 SW 54,, LRA1916F 
935. 

91. Parker-Harris Co. v. Tate, 
supra. 

[a] The right of a conditional 


seller of an automobile is superior 
to the statutory lien of a person in- 
jured through the operation of the 
vehicle by the buyer, and in such 
case the lien attaches only to the 
interest of the buyer. . Parker-Harris 
Co. v. Tate, 135 Tenn. 509, 188 SW 54, 
LRAI1916F 935. 
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of the statute.°? 
over other liens.®? 

Attachment based on such lien may be made on 
the motor vehicle in the-manner provided for at- 
tachments generally,®°* even though it has been sold 
to one who has no knowledge of the accident.®> But 
an attachment is not necessary to create the lien,®® 
its office being merely to seize the property and 
place it in the custody of the court.%7 One who has 
attached the vehicle may waive any personal judg- 
ment and proceed in rem in the county where the 
accident happened and the attachment was made.®* 

[§ 966] R. Actions—1. Nature and Form. The 
nature and form of actions to recover for damages 
occasioned by a motor vehicle are controlled by the 
principles applicable to eivil actions generally.®° 
Under the general rules as to the distinction between 
the actions of trespass and of trespass on the case," 
in order to support an action of trespass, the 1 injury 
must be direct and immediate,? and in some juris- 
dictions the wrong complained of must consist of 
something more than a mere breach of duty amount- 
ing to simple negligence.? 

Common-law or statutory.4 Where an action is 
based upon negligence found in a violation of a 
statute regulating the operation of motor vehicles 
which does not provide for a civil action for dam- 
ages against those violating it, the on.y penalty 
being criminal, it is to be construed as a common- 
law rather than a statutory action,® and plaintiff 

92. Parker-Harris Co, ve ‘Tate, aoe Ala. 138, 


supra, 
93. Williams y. Garlington, 131 S. [a] 


It may, however, be given priority 


For 
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example, 
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must base his action upon the common law and not 
upon the statute,® although he may make proof of 
negligence by showing a violation of the statute.? ~ 
[§ 967] 2. Consolidation. The consolidation of 
separate actions by a husband and a wife is proper 
where the rights of the parties are not injuriously 
affected,® or the conduct of the cause embarrassed.!° 
Under a statute liberalizing the procedure: with re- 
gard to the consolidation of actions,'? it has been 
held permissible to consolidate all the actions grow- 
ing out of a motor vehicle collision in favor of the 
drivers of the respective vehicles involved and also 
of the occupants thereof.” 
[§ 968] 3. Conditions Precedent. Where the ac- 
tion is against a municipal corporation, a notice of 
injury or claim must be filed,*® as and when requis 
in the case of other claims for wrongful injury.** 
Payment for repairs which have been made is not 
essential to the maintenance of an action for the 
damage sustained.?® 
[§ 969] 4. Limitations. Actions for the recovery 
of damages “oceasioned through the operation of a 
motor vehicle are, in the absence of express statu- 
tory provisions, controlled by the limitations ap- 
plicable to actions for damages generally.1® A 
statute providing that no action shall be brought 
against a person for the recovery of damages oce¢a- 
sioned by a motor vehicle after the expiration of a 
stated time from the time when damages-were sus- 
tained’? has been construed as applying to procedure 


ALR|where the venue of C’s action and 
D’s action was laid, the calendar of 


an allegation| that county being less crowded than 


Cc. 289, 127 SH 20. 

[a] The statute is notice to all 
the world that the claim of one who 
sustains personal injury or property 
damages from the illegal or negli- 
gent operation of a motor vehicle is 
superior to that of any other person, 
except the state and county, and a 
mortgagee takes with notice of the 
act. Merchants’, etc., Bank v. Brig- 
man, 106 S. C. 862, 91 SE 332, LRA 
1917E 925. 

[b] Lien superior to mortgage.— 
Merchants’, etc., Bank v. Brigman, 106 
S. C. 362, 91 SE 332, LRAI9I7TE 9235. 

94. Petit v. Wise, 131 S. C. 112, 126 
SE 400; Merchants’, ete, Bank v. 
Brigman, 106 S. C. 362, 91 SE. 332, 
LRAI917B 925, 

{a] Affidavit. — An _ attachment 
based on such lien is valid although 
the affidavit does not show that the 
owner was’ responsible for the negli- 
gent operation of the motor vehicle. 
rte v. Wise, 131 S. C. 112, 126 SE 

Proceedings to procure. attachment 
arene see Attachments §§ 121- 


95. Tate v. Brazier, 115 S. C. 283, 
105 SE 413. 


96. Keller v. Federal Bob Brannon 
carer Co., 151 Tenn. 427, 269 SW 
97. Keller v. Federal Bob Brannon 


Truck Coy supra, 

98. Williams v. Garlington, 131 S. 
C.°289,-127 SE 20. 

99. Wature and form of actions 
generally see Actions §§ 110-187. 

1. Case and trespass distinguished 
generally see: Actions § 117. 

2. Reed v. Guessford, 30 Del. 228, 
105 A 428. 

[a] ‘krespass alleged.—An allega- 
tion that while plaintiff was driving 
an automobile along a public high- 
way defendant driving another auto- 
mobile in a reckless and criminal 
manner ran into plaintiff's automo- 
bile, thereby causing direct and im- 
mediate injury to it, states a cause 
of action in trespass. Reed v, Guess- 
ford, 30 Del. 228, 195 A 428. 

8. Aldrich v. Tyler Grocery Co,; 


that defendant’s servant while acting 
in the scope of his employment neg, 
ligently ran an automobile upon or 
against plaintiff’s intestate is not suf- 
ficient to charge a commission of tres- 
pass by defendant against or upon 
the person of plaintiff’s intestate. 
Aldrich v. Tyler Grocery Co., 206 
Ala, 138, 89 S 289, 17 ALR 617. 

4 Statutory rights of action gen- 
eal, see Actions § 47. 

Dortch v. Reichel Motor Co., 
(Mo. A.) 223 SW 675; Walden v. 
Stone, (Mo. A.) 223 SW 136. 

6. Dortch v. Reichel Motor Co., 
(Mo. A.) 223 SW 675. 

7. Dortch v. Reichel Motor Co., 
supra. 

Violation of particular statutes’ as 
negligence see supra § 583 and cross 
references supra § 32 note 55. 

8. Consolidation of actions gen- 
erally see Actions §§ 3808-367. 

§ aoiee of actions together see infra 
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9. Fleming v. Holleman, 190 N. C. 
449, 1380 SH 171. 

10. Fleming v. Holleman, supra. 
ell. Consolidation of actions gen- 
erally see Actions §§ 3808-367. 

12. Gibbs v. Sokol, 216 App. Div. 
260, 214 NYS 533. 

' [a] Rule applied.—Where there 
was a collision between a car driven 
by A, in which his wife B was riding, 
and a car driven by C, in which his 
infant son D was riding, and A 
brought an action against C for dam- 
age to his car and B brought an ac- 


‘tion against C for personal injuries, 


these two actions being brought in 
the Same county, and in another 
county C ‘brought action against A 
for personal injury, loss of services 
of his son, D, and damage to his 
automobile, and D, by C as guardian 
ad litem, brought an action against 
A for personal injuries, the four ac- 
tions are properly consolidated on 
motion of A and B and it is properly 
ordered that C and D be regarded as 
plaintiffs in the consolidated action 
and A and B as defendants therein; 
that the place of trial of the con- 
solidated action be in the county 


the calendar of the ,other county, 
without prejudice to a motion for a 
change of venue; and that D’s right 
to a preference in trial be protected 
by a-provision giving a preference to 


the consolidated action. Gibbs _ v. 
Se 216 App. Div. 260, 214 NYS 

13. See Stoddart v. New York, 
201 NYS 681 (holding notice sufli- 
cient). > 


Action for defect or obstruction in 
street see Supra § 559. 
14. See Municipal Corporations §§. 


1956-1984. 
ante Bianchi v. Mussachi, 1 La, A. 


Recovery of expenses incurred but 
not paid see infra § 1167. 

16. See cases infra this note. 

{a] Frightening horse.—(1) A 
general statute providing that an ac- 
tion to recover damages for injuries 
caused by negligence shall be brought 
within one year from the date of the 
injury or negligence complained of 
applies where injuries are sustained 
by horses becoming frightened at an 
automobile which is being operated in 
a negligent manner. Sharkey v.’ Skil- 
ton, 83) Conny 2603) 517 1 As 950: (2) 
Thus, where the complaint alleges 
that defendant was operating his au- 
tomobile in the highway with such 
noises as were calculated to frighten 
horses of ordinary gentleness, and 
that he approached a carriage drawn 
by horses in which plaintiff was rid- 
ing, and that the horses became 
frightened at the noise, and that de- 
fendant, being signaled by the driver 
to stop, willfully continued on his 
way without reducing the speed or 
noise, so that the horses bolted and 
threw plaintiff’s wife out of the car- 
riage, injuring her, the action is one 
to recover for injuries caused by 
negligence and is barred where it is 
not brought within one year as re- 
quired by statute. Sharkey v. Skil- 
ton, supra. 

Limitations applicable to actions 
for damages generally see Limita- 
tions of Actions §§ 107-121. . 

17. See statutory provisions, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and as retroactive.tS Such a statute does not apply 
to an action against the driver of a motor vehicle 
for an injury occasioned by a collision between the 
motor vehicle and a locomotive due to the negligence 
of the driver,!® nor does such a statute apply to an 
action against the owner of a taxicab for an injury 
occasioned to a passenger by the negligence of the 
driver of the cab in shutting the door thereof upon 


~ the passenger’s hand.*° 


[§ 970] 5. Defenses. Matters of defense involv- 
ing questions of substantive law have been consid- 
ered in preceding sections,”+ as, for example, matters 
relating to contributory negligence,*? and the ab- 
sence of responsibility for acts of persons causing 
the injury.?8 

Criminal responsibility. A person who is injured 
by the operation of a motor vehicle may have his 
civil remedy, although defendant has been con- 
victed of a criminal offense:by reason of the same 
act.?4 

Compliance with statute. A statute prescribing 
regulations for the operation of motor vehicles and 
further providing that nothing therein contained 
shall be construed to curtail the rights of any person 
to prosecute a civil action for damages for injuries 


-resulting from the negligence of the owner or oper- 


ator of a motor vehicle means that mere compliance 


_ with the provisions of the act does not absolve an 


owner or operator from liability for negligence.”® 
Violation of law by plaintiff. Although there is 
some variance of opinion as to the rights of an un- 
licensed driver,2® or of an unregistered or an un- 
licensed motor vehicle,?* the driver of a motor 
vehicle is not ordinarily regarded as being deprived 
of the right to recover for an injury negligently in- 
flicted upon him by reason of the fact that at the 
time of the injury he was disobeying a statute, 
where his violation of the statute 4n no way con- 
tributed to the injury.28 So the fact that plaintiff 
was at the time of the accident operating a motor 
vehicle in violation of the statute providing that no 


1g. Worrid v. Medland, 26 OntWN |v. Boyd, 
299, [1924] 2 DomLR 1114. Heath v. 
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123 Md. 
Seattle 
Wash. 177, 131 P 843. 
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person under sixteen years of age should operate a 
motor vehicle unless accompanied |by an adult does 
not in itself bar his recovery.?? The fact that a 
motor vehicle is unlawfully used without the knowl- 
edge or consent of the owner®® does not preclude the 
operator of such vehicle from recovering for injuries 
sustained in a collision with another motor vehicle,?! 
unless it is Shown that such unlawful use was the 
proximate cause of the collision,®* and the operators 
of other vehicles must exercise ordinary care toward 
him.*3 

Usage or custom. Since a usage or custom will 
not justify a negligent act,®4 it constitutes no de- 
fense in an action based upon negligence.*® 

Insurance. Since a wrongdoer is not entitled to 
have the damages for which he is liable reduced by 
proving that plaintiff has received compensation for 
the loss from a collateral source entirely inde- 
pendent of him,*® the fact that plaintiff is insured 
against the loss which he has suffered does not con- 
stitute a defense to the person causing the injury,°? 
nor does the fact that his damages have been paid 
by an insurer.®* Further, the fact that an insurer 
may be, ultimately lable is not a defense upon the 
ground that the court is without jurisdiction of the 
proceeding because it is amicable and pretended and 
only for the purpose of affecting the rights of 
strangers not parties to the suit.®° 

In action of trespass. Where an action of tres- 
pass is founded upon the striking of plaintiff by a 
motor vehicle in a manner alleged to have been an 
unlawful act amounting to criminal or wanton and 
willful negligence, contributory negligence is not a 
defense,*® nor is the absence of intention upon the 
part of defendant. to injure plaintiff.4t 

[§ 971] 6. Jurisdiction. An action for tort arising 
out of the operation of a motor vehicle not being 
different in its character from other actions of tort, 
jurisdiction over it is, in the absence of express con- 
stitutional or statutory provision,*? controlled by the 
general principles applicable to tort actions,*? and 


497, 91 A 547: tween those who appear as adverse 
Taxicab Co., 73]parties, that the principles invoked by 
the appellant here apply.” Fitzjarrell 


19. Bizeau v. Canadian Nat. R. Co., 
59 Ont. L. 549, [1926] 4 DomLR 1066. 

20. Harris v. Yellow Cab Ltd., 59 
Ont. L. 8, [1926] 3 DomLR 254. 


21. See supra §§ 581-964. 
22. See supra §§ 906-964. 
23. See supra §§ 831-902. 


24, Riendeau v. Ramsay, (Que.) 
28 RevdeJur 322. 

25. Toronto Gen, Trusts Corp. v. 
Dunn, 20 Man. 412, 15 WestLR 314. 

Statutes as not abrogating com- 
mon-law duties see supra § 583. 

26. Driving without operator’s li- 
cense see Supra §§ 233-236. 

27. Operation of unlicensed or un- 
registered vehicle see supra §§ 187— 


LOIS 

28. Armstead v. Lounsberry, 129 
Minn. 34, 151 NW 542, LRA1915D 
628; Clark v. Doolittle, 205 App. Div. 
697, 199 NYS 814. 

Contributory negligence see supra 

Celis ; 

: 29. Benesch v. Pagel, 171 Wis. 620, 
177 NW 861. 

80. See infra § 1498 et seq. 

S14 Pyeatt cv. Stroud, .(Tex: Civ. 
A.) 264 SW 307; Pyeatt v. Anderson, 
(Tex. Civ. A.) 264 SW 302. 

e2. Pyeatt v. Stroud, (Tex. Civ. 
A.) 264 SW 307; Pyeatt v. Anderson, 
(Tex. Civ. A.) 264 SW 302. 

33. Pyeatt «vs. Anderson»: \(Tex; 
Commn. A.) 269 SW 429. 

34. See Negligence [29 Cyc 435]. 

85. Koehn v. Hastings, 114 Nebr. 
106, 206 NW 19. 

36. See Damages § 228. 

37. Roth vy. Chatlos, 97 Conn. 282, 
116 A 832, 22 ALR 1554; Fitzjarrell 


Admissibility of evidence as to in- 
Surance see infra § 1020. 

Propriety of reference to insurance 
see infra § 1047. 

38. Government St. Lumber Co. v. 
Ollinger, 18 Ala. A. 518, 94/S: 177; 
Steinhaus v. New York, 179 NYS 195. 

[a] | Pension fund.—That a police- 
man, injured by being struck by a 
taxicab of the defendant company, 
was partly reimbursed for his  in- 
juries from a pension fund, kept up 
in part by dues received from him, 
could not inure to defendant’s bene- 
fit, so as to lessen its pecuniary lia- 
bility for the negligence of its driver. 
Heath v. Seattle Taxicab Co. 73 
Wash. 177,131 P 843. 

Fitzjarrell v. Boyd, 123 Md. 
497, 91 A 547. 

[a]. Reason for rule.—‘‘While it 
may be conceded in this case that 
the result of the litigation will nec- 
essarily affect the interest of a third 
party, the Casualty Company, who 
is not a party of record it does not 
follow because this is so, that the 
suit is collusive and fictitious, as al- 
leged. If the real and primary ob- 
ject of the suit is to redress the 
grievance of the plaintiff and there is 
an actual controversy, involving real 
and substantial rights between. the 
parties to the record, the suit would 
not be dismissed. It is only when 
the sole. object of the’ suit is to 
affect third parties and when the in- 
terest-of the parties to the suit is 
not adverse and when there is no 
real and substantial controversy be- 


v. Boyd, 123 Md. 497, 508, 91 A 547. 
Showing fact of insurance against 

liability in action against insured see 

Liability Insurance § 128. . 

40. Contributory negligence as de- 
fense: 

Generally see supra §§ 906-964. 

In case of willful or wanton negli- 
gence generally see Negligence [29 
Cyc 509]. 

Bee Land v. Backman, 223 Ill. A, 
Intent as element of trespass gen- 

erally see Trespass [38 Cyc 1002]. 
42. See statutory provisions. 

43. Klein v. Lust, 110 Oh. St. 197, 
143 NE 527; Texas Power, etce., Co., 
vi Haley (Tex. Civ.; A.) 276 SW 746; 
Ripon Rural Dist. Council v. Armi- 
tage, .[1919)],1)K.-7Bin559. 

[a] Trespass.—(1) Under a stat- 
ute, conferring upon justice courts 
jurisdiction of actiofis of trespass for 
direct and immediate injuries in de- 
stroying personal:property, a com- 
plaint that defendant overtook plain- 
tiff upon a highway ‘and with force 


and arms drove’ defendant’s auto- 
mobile into plaintiff's automobile 
“with great- force,’ breaking and 


damaging plaintiff's automobile in the 
sum of one hundred and fifty dollars, 
is within the jurisdiction of the court. 
Reed v. Guessford, 30 Del. 228, 105 
A 428. (2) A justice of the peace 
has no jurisdiction of an action of 
trespass against defendant for dam- 
ages to an automobile from a col- 
lision with. defendant's automobile. 
which was at the time of the accident 
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the jurisdiction of any particular court is not en- 
larged or diminished by a statute affecting the 
venue of actions merely.*4 Where each party to a 
collision asserts that it was due to the negligence of 
the other and brings his suit for damages based on 
allegations to that effect, the rule that where two 
courts have concurrent jurisdiction of the parties 
and of the subject matter the court first acquiring 
jurisdiction has the right to proceed to its final de- 
termination without interference from the other 
does not apply, and the pendency of one action is no 
bar to a proceeding with the other.*® 

[§ 972] 7. Venue. Actions for injuries occasioned 
through the operation of motor vehicles must, in 
the absence of specific statutory provisions, be 
brought as required by the provisions of general 
statutes relating to venue.*¢ A statute authorizing 
the filing of a suit for trespass in the county wherein 
it is committed, having been construed as requiring 
plaintiff only to show an actionable act of negligence 
constituting in law a trespass,4*7 an action may be 
brought against a nonresident defendant in a county 
wherein a child is killed by the alleged negligence 
of his servant;*8 and a motor vehicle operator who 
negligently attempts to cross a street ahead of a 
motor cycle which has the right of way,*®? or who 
negligently turns to the left at a street intersection 
without passing to the center of the street as re- 
quired by ordinance,®® is guilty of trespass within 
the meaning of such a statute. In the absence of a 
constitutional inhibition, the legislature may provide 
that an action for injury to a person or property 
caused by the negligence of the owner of a motor 
vehicle may be brought in the county wherein such 
injured person resides.*t The right conferred by a 
statute so providing is taken away by an amendment 
permitting such actions to be brought in the county 
where the injury occurred.®? Further, svch a stat- 


ute does not allow the injured person to go into | 


[a] 


under immediate control of defend- 
Such a statute 


ant’s son, without presence, direction, 
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is not unreasonable 
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another county and there sue an owner who does 
not reside in that county or who cannot be sum- 
moned there,®? nor does it permit a nonresident of 
the state to sue for an injury occurring outside of 
the state in a county wherein defendant does not 
reside and wherein he cannot be summoned.°* How- 
ever, an action may be brought against the owner 
and one who is alleged to be jointly liable with him 
in the county wherein the injured person resides 
notwithstanding a contention that the statute per- 
mits the action to be so brought against the owner 
Onl y.22e" 

rs 973] 8. Parties. Questions with reference to 
the parties in actions for damages growing out of 
the operation of a motor vehicle are to be deter- 
mined according to the general rules applicable to 
civil actions,°® as, for example, the rules as to the 
joinder of husband and wife.°” 

Real party in interest. Where, prior to an action 
for damages to plaintiff’s motor vehicle, he has been 
paid by an insurer its full value, he has been held to 
have no beneficial interest in the action,°* which, if 
maintained, must be in his name as owner of the 
legal title to the vehicle for the use of insurer.®® 
So where a vehicle injured while in the hands of a 
garage keeper has been fully repaired before being 
returned to the owner, the owner cannot recover in 
his own name against the person causing the injury, _ 
since he is not the real party in interest, having 
been fully compensated.°° However, the fact that 
the owner has been paid a sum by an insurance com- 
pany for the damages to his vehicle and insurer has 
become subrogated to his rights to the extent of such 
payment will not preclude his maintaining an action 
in his own name.®*t The purchaser of an automobile 
under a conditional sales contract, having paid part 
of the sale price and being in possession of the 
property, may ‘sue for injury thereto.°? A condi- 
tional seller®* or one to whom the conditional seller 


Fed. 140, 78 CCA 138. 
{b] The husband need not be 


or authorization of defendant, the in- 
juries not being direct and immediate 
but consequential: Howell v. Wood, 
29 Del. 464, 100 A 572. 

Jurisdiction of: 

Justices of the peace see Justices of 

the Peace §§ 57-126. 
Particular courts generally 

Courts § 418. 

44. Klein v. Lust, 110 Oh. St. 197, 
143 NE 527; Garrett v. Turner, 235 
Pa. 383, 84 A 354 [aff 47 Pa. Super. 
128]. But see Murdock v. Saum, 5 
On Ar 250 26) Oh min (Ct ING S794 
(holding that a statute permitting 
action to be brought in the county 
where the’injured person resides did 
not confer jurisdiction upon a jus- 
tice of the peace of a township in 
such county where the injury did not 


see 


occur). . 

45. Gilley v. Jarvis, 94 Vt. 135, 
109 A 41. 

[a] Rule applied to pendency of 


action in county court as barring pro- 
ceeding with agtion in municipal 
court. Gilley v. Jarvis, 94 Vt. 135, 
109 A 41. 

46. Sparks vy. Fitzgerald, 86 Kan. 
628) 122)P) 98° 


Venue generally see Venue [40 
Cyc 1]. i 
47. KFrnka v. Beaumert, (Tex. Civ. 


A.) 290 SW 808. 

48. Campbell v. Wylie, 
A.) 212 SW 980. 

49. Frnka v. Beaumert, (Tex. Civ. 
A.) 290 SW 808. 

50. Frnka v. Beaumert, supra. 

51. Klein v. Lust, 110 Oh. St. 197, 
143 NE 527; Allen v. Smith, 84 Oh. 
St. 283, 95 NE 829, AnnCas1912C 611. 


(Tex, Civ. 


in placing motor vehicles in a class 
by themselves, nor in permitting the 
action only against the owner of the 
vehicle, nor is it unjust to the owner. 
Allen v.. Smith, 84 Oh, St. 2838, 95 
NE 829, AnnCas1912C 611. Contra 
Hoblit v. Gorman, 8 OhNPNS 270. 

52. Klein vy. Lust, 110 Oh.-St. 197, 
143 NE 527. 

53. Marsch Vv. 
OhNPNS 365. 

54. Marsch v. Brawley, supra. 

55. Gorey v. Black, 100 Oh. St. 738, 
125 NE 126. 

56. See cases infra this note; and 
notes 57-85. 

{a] Action by assignee.—(1) Un- 
der the general rules admitting the 
assignee of a chose in action to sue 
in his own name (See Assignments § 
185 et seq), (2) the assignee of the 
owner’s claim for damages to a mo- 
tor vehicle may sue the wrongdoer 
in his own name (Ralph v. Anderson, 
187 Cal. 45, 200 P 940). 

[b] Joint enterprise.—An action 
brought against invited guests of the 
owner and driver on the theory of 
a joint enterprise alleging that the 
guests had supplied oil and gasoline 
is properly dismissed where the owner 
is not made party. Neve v. Graves, 
26 Ga. A. 378, 106 SE 305. 

Parties to civil actions generally 
see Parties [30 Cyc 1]. 

57. See cases infra this note. 

[a] A joint action by husband and 
wife may be maintained where the 
suit is for injuries sustained by the 
wife and damages sustained by the 
husband, growing out of defendant’s 
negligence. Porter v. Buckley, 147 


Brawley, 22 


joined in an action against the wife 
for an injury for which she alone is 


answerable, Foster v. Ingle, 147 
Tone 217, 246 SW 530, 27 ALR 
[c] Under the community prop- 


erty system (1) where money recov- 
ered for damages to the wife is com- 
munity property (See Husband and 
Wife § 1103), (2) the husband has 
an interest in’ an action for damages 
to the wife and is a proper party 
plaintiff (Johnson v. Hendrick, 45 
Cal. A. 317, 187 R 782). 

Capacity of married woman to sue 
see Husband and Wife §§ 664-671. 

Right of action: 

Against, husband or wife for tort see 
Husband and Wife §§ 716-720. 
By husband or wife for tort see Hus- 

band and Wife §§ 683-693. 

58. Joy Floral Co. v.' Norris, 34 
Ga. A. 796, 131 SE 920. 

59. Joy Floral Co. v. Norris, supra. 


60. Broderick v. Puget Sound 
Tract., etc., Co., 86 Wash. 399, 150 
P 616. : 

61. Steinhaus v. New York, 179 
NYS=- 195. 

62. Conn.—Brown v. New Haven 


Taxicab Co., 92 Conn. 252, 102 A 573. 
Ind.—Craig v. Lee, 81 Ind. A. 319, 
142 NE 399. 
Mass.—Downey vy. Bay State St. R. 
Co., 225 Mass. 281, 114 NE 207. 


N. Y.—Carter v. Black, etc., Co., 
102 Mise. 680, 169 NYS 441. 
Wash.—Stotts v. Puget Sound 


Tract. Co:, ‘94 Wash. 339; 1629 P5195 
LRAI1917D 214. 

63. Barnes v. Baltimore United R., 
etc., Co., 140 Md. 14, 116 A 855. ~ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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has assigned his interest in the contract and pur- 
chase-money note® may sue for damages for in- 
juries to his respective interest. A party in whose 
name a motor vehicle is registered may maintain an 
action for injury to it, although it was purchased 
with the funds of another.® 

Joinder of parties.66 Under the general rule as 
to the joinder of defendants in actions for tort,°*’ 
where several persons contribute to the injury, they 
may be sued jointly or severally, although there is 
no concert between their acts.68 So where a pas- 
senger is injured by a collision between two auto- 
mobiles due to the alleged negligence of both 
drivers, he may join the owners and operators of 
both as defendants.°® One injured in a collision 
with a motor car may, it has been held, join in the 
same action the owner of the vehicle and an in- 
surer,’° even though insurer is liable only after 
judgment had been awarded against the owner,”! 
and the cause of action against the owner sounds in 
tort and that against insurer is based on contract,”? 
the two causes of action arising out of the same 
transaction." 

Owner and servant or agent. In accord with the 
conflict of authority as to the joint liability of mas- 
ter and servant for the servant’s tort,’* it is held 
in some jurisdictions that the master cannot be sued 
jointly with the driver where the master’s liability 
is based solely upon the rule of respondeat su- 
perior,’® although the injured person may bring a 
suit either against the driver or against the master.7® 
In other jurisdictions the person injured is allowed 
to ste the master and servant jointly.” 

Addition of parties. Under statutes permitting 
the addition of parties,’® the owner and operator of 
the vehicle in which plaintiff was riding may be 
brought into an action originally begun against the 


64. Barnes v. Baltimore United R., 
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riguez, 8 Porto Rico Fed. 205 (hold- 
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owner and operator of another vehicle colliding 
therewith,’® although where he is charged with la- 
bility as a several rather than as a joint tort-feasor, 
no order should be granted except upon notice to 
him.8° Where plaintiff’s automobile was damaged 
in a collision with another automobile, the fact that 
he first brought suit against the driver alone consti- 
tutes no reason for dismissing the action as to the 
defendant owner, whom, before’ trial, plaintiff had 
caused to be added as a party defendant by service 
of summons and amended complaint.*+ , — 

Enforcement of lien. In an action to enforce a 
statutory lien for damages,®? the owner of the 
vehicle is a necessary party,®* but the driver of the 
automobile, who was using it with the owner’s per- 
mission, is not,’ unless a personal judgment is 
sought against him.*® 

[§ 974] 9. Process.8® <A statute authorizing serv- 
ice of process outside of the county in which the 
action is brought when the residence of defendant 
is in another county has been sustained as against 
the objection that it is class legislation,®* and that it 
violates a constitutional prohibition against the 
passage of any local or special law regulating the 
practice of jurisdiction of the court;8* nor does such 
a statute change the venue of the action.2® Where 
the statute provides that, where an action is brought 
in the county wherein the injured person resides, a 
summons against any defendant may be issued to 
the sheriff of any county within the state wherein 
such defendant resides and may be served as in 
other civil actions,°° it should be substantially fol- 
lowed in serving process,®! and a simmons directed 
to a bailiff of a municipal court in the county of 
defendant’s residence is defective.°? Under a stat- 
ute permitting an action to be brought in the county 
wherein the injured person resides against the owner 


brought into personal injury action 


etc., Co., supra. 

65. Whitworth v. Jones, 58 Cal. A. 
492, 209 P 60. 

[a] Where a son purchases a mo- 
tor vehicle with his mother’s funds, 
but registers it in his own name, and 
later it is agreed to be the son’s 
property, thé son is not deprived of 
a right of action for its injury be- 
cause the technical procedure of the 
statute has not been complied with. 
Whitworth v. Jones, 58 Cal. A. 492, 
209 P 60. 

66. Joinder of husband and wife 
See Supra note 57. 

67. See Parties [30 Cye 125 et 
seq]. 

68. See cases infra notes 69-72. 

Joint or several liability see supra 

903. 

69. Kilkenney v. Bockius, 187 Fed. 
382; Jackson v. Bickelhaupt, 128 
Mise. 610, 219 NYS 601; Carlton v. 
Boudar, 118 Va. 521, 88 SE 174. 

Joint and several liability see supra 

903. 

: 70. American Auto. Ins. Co. v. 
Struwe, (Tex. Civ. A.) 218 SW 534. 

Joinder of insurer or surety in ac- 
tion against public service vehicle 
owner see supra § 171. 

71. American Auto. Ins. Co. Vv. 
Struwe, (Tex. Civ. A.) 218 SW 534. 


72. American Auto. Ins. Co. v. 
Struwe, supra. 
73. American Auto. Ins. Co. v. 


Struwe, supra. 
74. See Master and Servant $i L505: 
75. Hobbs v. Hurley, 117 Me. el, 


104 A 815. 

76. Hobbs v. Hurley, supra. 

77. Philips v. Winchester, 100 
Conn. 12, 122 A 792; Dunbaden v. 


Castles Ice Cream Co., (N. J.) 135 A 
886; Pangburn v. Buick Motor Co., 
151 App. Div. 756, 137 NYS 37 [rev 
on other grounds A Nea 228, 105 
NE 423]. See Jourgensen v. Rod- 


ing that the driver and the owner 
may be joined in an action for an 
injury, although the theory of re- 
sponsibility may be different, the 


‘owner being liable for the employ- 


ment of an unskillful driver and the 
driver being liable for his own act). 

{a] The failure of a jury to re- 
turn a verdict against the servant 
in a suit against both master and 
servant based upon the doctrine of 
respondeat superior, in which a ver- 
dict is returned against the master, 
affords no ground to set aside the 
judgment rendered against the mas- 
ter. Upon the rendition of such a 
verdict the case stands as to the 
servant as if it had never been tried. 
Dunbaden vy. Castles Ice Cream. Co., 
(N. S.) 135 A886: 

Where plaintiff is in doubt as 
to the person from whom he is en- 
titled to recover, whether the owner 
of the other automobile or the per- 
son in charge thereof, and:ithe cause 
of action is single, namely, the al- 
leged negligence of the driver, plain- 
tiff may set out in his declaration a 
joint cause of action against the 
owner and driver of the automobile. 
McGinn v. Comstock, (R. I.) 106 A 222. 

78. See Parties [31 Cyc 470]. 

79. Jackson v. Bickelhaupt, 128 
Misc. 610, 219 NYS 601. 

[a] Estoppel. — Testimony of 
plaintiff and her guardian, in former 
action for death arising ‘out of the 
same automobile collision, in which 
action plaintiff was not a party, al- 
though it might affect credibility of 
their testimony in plaintiff's action, 
did not estop plaintiff from bringing 
in driver of car in which she was 
riding as new defendant under Civ. 
Pract. Act § 193 subd 2. Jackson v. 
Bickelhaupt, 128 Misc. 610, 219 NYS 


601. 
[b] Ethics.—That new defendant, 


under Civ. Pract. Act § 193 subd 2, 
was former client of attorneys for 
plaintiff in former action growing 
out of same automobile collision to 
which plaintiff was not a party, is no 
ground for vacating order bringing 
in such defendant, even if conduct 
of attorneys was subject to criti- 
cism from standpoint of legal ethics. 
Jackson v. Bickelhaupt, 128 Misc. 
610, 219 NYS 601. 

80. Jackson v. Bickelhaupt, supra. 

[aj Showing.—Where accident 
may have resulted from separate 
negligent acts, and defendants are 
charged as several rather than joint 
tort-feasors, order bringing in third 
party defendant under Civ. Pract. 
Act § 193 subd 2, should be granted 
only on notice to him, and, where 
he moves promptly before appearing 
generally and answering, he should 
be granted an order to vacate order 
bringing him in without notice in 
view of § 192. Jackson v. Bickel- 
haupt, 128 Misc. 610, 219 NYS 601. 

81. Long Ben v. Bastern Motor 
Co., (N, J. Sup.) 109 A. 286, 

82. See supra § 965. 

83. Keller v. Federal Bob Brannon 
Truck Co., 151 Tenn. 427, 269 SW 914. 

84. Keller v. Federal Bob Brannon 
Truck Co., supra 

85. Keller v. Federal Bob Brannon 
Truck Co., supra. 

86. Process generally see Process 
[32 Cye 412]. 

Regulation requiring nonresident 
to appoint agent to receive process 
see supra § 52. 

87. Garrett v. Turner, 235 Pa. 383, 
84 A 354 [aff 47 Pa. Super. 128]. 

88. Garrett v. Turner, supra, 

89. Garrett v. Turner, supra, 

See statutory provisions. 
Klein v. Lust, 110 Oh. St. 197, 
NE 527. 

92. Klein y. Lust, supra, 
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and allowing process to issue against defendant or 
where 
properly brought against the owner in the county 
in which the injured person resides, process 
issue to another county as against one alleged to be 
jointly hable with the owner,®® and in such a case 
where defendant owner voluntarily 
answers to the merits without serviee of summons 
upon him, the action being rightly brought as to 
him, summons may issue to any other county to a 
Under such a statute, where 
joint defendants are nonresidents of the county 
wherein suit is brought and summons has been 
issued for them to another county, the averments 
of the petition and the proof upon the trial must 
show that plaintiff has a valid joint cause of action 
against the defendants upon whom valid service is 
had as well as against the nonresident defendants.°° 


defendants in other counties, 


joint defendant.®* 
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an action is 


may 


appears and 


damages were 


Under a statute providing that civil actions for dam- 


93. Gorey v. Black, 100 Oh. St. 73, 
125, NE 126. 


94 Gorey v. Black, supra. ‘ 

95. Gorey v. Black, supra. 

96. See statutory provisions. 

97. Pickering v. Snyder, 27 Pa. 
Dist, 9. 

98. See Pleading [81 Cyc.92 et 
seq]. 

a See Negligence [29 Cyc 565 et 
seq]. 

1. Courviosier v. Burger, 61 Cal. 
A. 470, 215 P 93;. Edwards v. Yar- 


prough, (Mo. A.) "201 SW 972; Ray- 
bourn v. Phillips, 160 Mo. A. 534, 140 


SW 977. 

2. See cases infra this note. 

fa] Complaint, petition, or decla- 
ration held sufficient to state cause of 
action: (1) Against two defendants, 
where the automobiles of both turned 
to the left on approaching plaintiff 
and one of them collided with him. 
Lidfors v. Pflaum, 115 Or. 142, 205 
P 277, 286 P 1059. (2) Against two 
defendants as joint tort- feasors. Kil- 
kenney v. Bockius, 187 Fed. 382 
(declaration alleging that plaintiff 
was a passenger in an automobile 
which collided with another automo- 
bile and that both defendants owned 
and negligently operated both auto- 
mobiles whereby they came into col- 
lision to plaintiff's damage); Kelly 
v. Georgia R., etc., Co., 24 Ga. A. 439 
101 SE 401 (action by passenger in 
street car against owner of street 
car and owner of automobile for in- 
juries produced by collision of street 
car and automobile). (3) Against 
owner of automobile, sued jointly 
with street railroad company. Belle 
Isle v. Kindig, 25 Ga. A. 2938, 103 SH 
269. (4) Against dealer for negli- 
gence of employee in repairing and 
operating broken machine. Gresh y. 
Wanamaker, 221 Pa. 28, 69 A 1128. 
(5) Against’ owner for negligence of 
son who was the agent and chauffeur 
in charge of the car. Griffin v. Rus- 
sell, 144 Ga, 275, 87 SE 10, LRAI916F 
216, AnnCas1917D 994, (6) For al- 
lowing or permitting son or daughter 
under certain age to drive or operate 
automobile. Paschall vy. Sharp, 215 
Ala. 304, 110 S 387; Burrell v. Hor- 
chem, 117 Kan. 678, 232 P 1042. (7) 
Under statute making owner liable 
for negligence of person driving with 
his consent. Seleine v. Wisner, 200 
Iowa 13889, 206 NW 1380. (8) In ac- 
tion by invited guest against owner 
of machine. Garner v. Baker, 214 
Ala. 385, 108-S 38. (9) For negli- 
gent driving of racing automobile 
causing death of mechanician. Lis- 
ton v. Reynolds, 69 Mont. 480, 223 
Po 50) (G0) For injuries to child, 
American Express Co. y. State, 132 
Mid. 72, 103 A 96; Koelling v. Union 
Fuel, ete., Cor, (Mo. A.) 267 SW 34. 
(11) For ‘death of plaintiff's son, re- 
sulting from ‘injury received while 
riding in automobile driven by de- 


fendant’s alleged incompetent minor 
son, with defendant’s knowledge. 
Rush v. McDonnell, 214 Ala. 47, 106 S 
175. (12) For death caused by gross 
negligence and reckless driving. Kil- 
lian v. Hanna, 193 N. C. 17, 1386 SE 
246. (13) For injuries caused by an 
automobile striking or colliding with 
a bicycle or bicycle rider. Hughes 
v. Connable, 21 Del. 523, 64 A 72; 
Ware v. Lamar, 16 Ga, A. 560, 85 
SE 824 (at intersection of two pub- 
lic highways); Vercruysse v. Ulaga, 
229 Mich, 49, 201 NW 192 (motor ve- 
hicle traveling on wrong side of 
road); Niedzinski v. Coryell, 215 Mich. 
498, 184 NW 476; Cloherty v. Griffith, 
82 Wash. 634, 144 P 912. (14) For 
injuries to person riding a motor 
cycle which collided with an automo- 
bile. Heryford v. Spitcaufsky, (Mo. 
A.) 200 SW 1238. (15) For damages 
occasioned by a collision between two 
automobiles. Standard Oil Co. vv. 
Douglass, 17 Ala. A. 625, 93 .S 286 
(complaint alleging that defendant’s 
servants, while operating a motor 
truck on the highway of a county, 
and acting in the line and scope of 
their authority, negligently and 
recklessly drove the motor truck 
against plaintiff's automobile, thereby 
damaging the automobile); Wiley v. 
Cole, 52 Cal. A. 617, 199 P 550; Mech- 
ling v. Mastin, 72 Colo. 518, 212 P 487; 
Martin v. Carruthers, 69 Colo. 464, 
195 P 105; Jones''v. Tanner, 26 GascA: 
140, 105 SE 705 (at highway cross- 
ing); Maxwell Gravel Co. v. Fisher, 
(Ind. A.) 151 NE 618; Newman vy. 
Sasse, 80 Ind. A, 51, 139 NE 590 (at 
street intersection); Campbell vy. 
Haas, 2 La. A. 753; Gilley v. Simmons, 
145 Va. 549, 184 SH 550. (16) In an 
action by fireman against owner of 
automobile bus for damages from a 
collision between the bus and a fire 
truck. Norwood Transp. Co. v. Cros- 
sett, 207 Ala, 222, 92 8 461. (17) For 
injuries caused by bathe es between 
automobile and buggy. Morrison v. 
Clark, 14 Ala. A, 303, 70 S 200. (18) 
Against operator for unlawfully di- 
recting rays of spotlight upon plain- 
tiff’s vehicle. Burrell v. Horchem, 
117 Kan, 678, 232 'P 1042: (19) For 
death of, or injury to, person on foot 
or not in vehicle by being struck by 
automobile and knocked down or run 
over. Louis Pizitz Dry Goods Co. v. 
Cusimano,- 206 Ala. 689, 91 S 779 
(upon public highway); Mezzi_ v. 
Taylor, 99 Conn. 1, 120 A 871; Jordan 
v; Apter;’ 93":Conn; 302, 21057 AW 620 
(while plaintiff was in a public street 
and about to board a trolley car); 
Sims v. Martin, 33 Ga. A. 486, 126 SE 

872; Smith v. HEquen, 30 Ga. A. 42, 
116 SE 644 (while plaintiff was sit- 
ting on a _curbstone); Apperson Vv. 
Lazro, 44 Ind. A, 186,987 NE 97, 88 
NE 99 (allegations that plaintiff was 
walking on the edge of the roadway, 
that defendant was traveling in the 


-  [8§ 974-975 


ages arising from the use and operation of any 
motor vehicle may be brought in the city or county 
in which the alleged damages were sustained, and 
the sheriff of the county wherein the suit is brought 
may deputize the sheriff of the county wherein de- 
fendant in the suit resides or where service may be 
had upon him to serve process,®® such service by 
deputization can be had only where the suit is 
brought in the city or county where the alleged 
sustained.?? 

[§ 975] 10. Pleading—a. Declaration, Complaint, 
or Petition—(1) In General. 
declarations, complaints, or petitions in civil actions 
in general,°* particularly in actions for negligence,” 
ordinarily apply in an action for damages or in- 
juries caused by a motor vehicle.t 
petition, or complaint must state a cause of action? 
with reasonable definiteness and certainty.® 


The rules relating to 


The declaration, 


As in 


opposite direction in an automobile 
on the same side of the road, so 
that defendant could only turn to 
the right to avoid collision and that 
defendant negligently failed so to 
turn, but ran straight ahead until he 
struck plaintiff, knocking him down 
and dragging him across the highway ~ 
and running over him); Walden v. 
Stone, (Mo. A.) 260 SW 526; Debes v. 
Greenstone, (Tex. Civ. A.) 260 SW 
211 (while plaintiff was standing on 
sidewalk); Wright v. Intermountain 
Motor’ Car Coy'53' Utah 176,707 oe 
237. (20) For damages caused by 
the frightening of a horse or mule by 
an automobile. Roach v. Wright, 195. 
Ala. 333, 70 S 271; O’Brien v. Craw- 
ford, 208 Ill. A. 485; Carter v. Cald- 
well, 183 Ind. 434, 109 NE 355. (21) 
For damages sustained in a colli- 
sion between an automobile and a 
team. Horace F. Wood Transfer Co. 
v. Shelton, 180 Ind, 273, 101 NE 718 
(pleading tested for first time on ap- 
peal); Snyderman v. Burns, 3 Pa. 
Dist. & Co. 704. (22) Under city or- © 
dinance as to rate of speed at street 
intersection and as to right of way. 
Rooney v. Yellow Cab, etc., Co., (Mo. 
A.) 269 SW 669. (23) For violating 
a statute as to meeting and passing 
on the highway. McMath v. Hole- 
kamp Lumber Co., (Mo. A.) 259 SW 
848. (24) Under hu.nanitarian rule 
or last clear chance doctrine. Good- 
man v. Bauer, 60 Ind, A. 671, 111 NE 
315; Picken v. Miller, 59 Ind. A. 115, 
108 NE 968; Wenzel v. Busch, (Mo.) 
259 SW 767; Banks v. Morris, 302 Mo, 
254, 257 SW 482; Trussell v. Waight, 
(Mo. A.) 285 Sw 114; Ottory Vv. 
Mississippi Valley Trust Co., 197 Mo. 
A. 473, 196 SW 428. 

[b] Complaint or petition held in- 
sufficient to state cause of action: 
(1) Against driver of automobile 
which was towing another automo- 
bile. Rehkamp v,. Martin, 198 Ky. © 
34, 247 SW 1115 (allegations that 
the owner of the automobile which 
was being towed and which struck 
plaintiff was at the wheel of his ma- 
chine and in control thereof show 
that the owner: of that automobile 
alone was negligent). (2) Against 
parents for injury by son. Idemoto 
v. Scheidecker, 193 Cal. 653, 226 P 
MIP TASS a 6330) Against owner for injuries 
caused by negligent use of automo- 
bile in the hands of a_ borrower. 
Venturini v. Carlin, 17 Ala. A. 478, 
86 S 156. (4) For injuries to plain- 
tifft’s horse by negligent operation of 
defendant’s automobile. McCarthy v. 
Morgan, 209 Ill. A, 244. (5) Under 
the humanitarian rule. Castle v. Wil- 
son, (Mo, A.) 1838 SW 1106.° 

8. See cases infra this note. 

[a] Pleadings held sufficiently 
definite and certain.—Golden y. R. L. 
Greene Paper Co., 44 R. I. 226, 116 A 
577; Switzer v. Sherwood, 80 Wash. 
al) 141 P 181, AnnCas1917A -216. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 975-976] 
other actions based upon negligence, the petition, 
declaration, or complaint must show that defendant 
owed plaintiff a duty,® that there was a breach of 
such duty,® and that as proximate consequence 
thereof the injuries complained of were sustained ;° 
and it must contain proper averments as to damage.® 
Also a complaint in an automobile accident case 
should state how the accident happened,® or show 


__ that plaintiff was not in a position to know;?° but 


a failure to do so does not necessarily render it 
demurrable.14 

Improper or unnecessary allegations. The declara- 
tion, petition, or complaint need not allege venue,’? 
the liability of a person other than defendant1* or 
that the automobile was registered.1* It is improper 
to allege that defendant was insured, that he 
failed to register his automobile and place a number 
thereon,*® or, in an action by a passenger, that the 
driver of the automobile lost his life by reason of 
the accident.1* Sometimes allegations of unneces- 
sary matters are treated as harmless or immaterial 
surplusage.1® 

[§ 976] (2) Allegations of Particular Matters— 
(a) Duty and Responsibility of Defendant—aa. In 
General. In an action to recover damages for in- 
juries occasioned by the negligent operation of a 


motor vehicle, the declaration, petition, or complaint . 


must show that defendant owed plaintiff a duty to 


[b] Time and place of occurrence 16. 
of the injury held averred with suffi- 
cient definiteness and certainty to put 
defendant on notice thereof. Ruffin 
Coal, etc., Co. v. Rich, 214 Ala. 622, 


17. 
18. 
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Mumme v. Sutherland, 
Civ. A.) 198 SW 395. 

Seleine v. Wisner, 200 Iowa 
1389, 206 NW 130. 

Southern Cotton Oil Co. v. An- 


[42 C.J.] 


use due care not to injure him.'® This duty should 
be shown, not by direct averment,?° but by a state- 
ment of facts from which the law raises or implies 
a duty owing by defendant to plaintiff?! at the 
time?” and place? of the accident. The complaint 
must allege facts showing that the automobile was 
under the control of defendant?* or that he owed 
plaintiff a duty of controlling its operation®® and is 
responsible for its negligent operation.2® To show a 
duty of control resting upon defendant, it is neces- 
sary to allege either ownership?’ or operation?® of 
the automobile by him. Where the action is against 
the owner of the car and: the complaint shows that 
the car was operated by a person other than the 
owner at the time of the injury, it must allege facts 
to show defendant’s ownership of the car,?® but an 
allegation of ownership of the automobile by de- 
fendant is of itself sufficient to show his responsi- 
bility for its operation®® and need not be accom- 
panied by allegations showing whether, at the time 
of the accident, it was being driven by him or some 
one else, or with his knowledge or consent.°? 

Use of automobile in defendant’s business. In an 
action against the owner of an automobile it is not 
necessary to allege that the automobile was being 
used in defendant’s business at the time of the 
injury.*® This is true not only in an action based 
upon the negligence of the owner,?* but also in an 


(Tex. | 530, 94. NE 895. 

[c] Allegations held insufficient 
as to duty: (1) To ‘give warning. 
Hughes y. Connable, 21 Del. 523, 64 
A T2s (2) To stop because of 
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108 S 600. 

General or specific allegations of 
negligence see infra § 983. 

4 See Negligence [29 Cyc 565 et 
seq]. 

5. See infra § 976. 

6. See infra § 983. 

7. See infra § 986, 

8. Pleading damages: , 
Generally see Damages §§ 300-321. 
Injury to vehicle see infra § 1172. 

9. Rodriguez vy, Nicole, 7 Porto 
Rico Fed. 418. 

{a] Stfiicient allegations.—A com- 
plaint alleging that defendant, in an 
effort to pass plaintiff's car which 
was proceeding in the same direc- 
tion, drove his automobile at a reck- 
less rate of speed and so close to 
plaintiff's automobile that “it became 
necessary for plaintiff to veer his 
automobile to the right to avoid” a 
eollision, in doing which plaintiff ran 
his automobile into a ditch or cut at 
the side of the highway and that 
plaintiff's injuries were received and 
his automobile damaged as a proxi- 
mate consequence of defendant’s neg- 
ligence, shows to. a common intent 
just what happened and is not subject 
to criticism as dealing in mere con- 
clusions. Jones v. Colvard, 215 Ala. 
216, 109 S877: 

10. Rodriguez v. Nicole, 
Rico Fed. 418. 

11. Rodriguez v. Nicole, supra. 

12. C. GC. Snyder Cigar, etc., Co. v. 
Stutts, 214 Ala. 132, 107 S’73. 

Allegation of place to show duty 
of defendant see infra § 980. 

13. Tower v. Camp, 103 Conn. 41, 
130 A 86. : 

[a] hus, where plaintiffs brought 
action for injuries in a collision be- 
tween defendant’s car and one, in 
which they were riding as guests, 
no allegations were required in the 
complaint, except such as set forth 
liability of defendant sued, although 
the negligence of the driver of the 
other car contributed to the injury. 
Tower v. Camp, 103 Conn, 41, 130 A 
86 


14. McNeil v. Webeking, 66 Fla. 
407, 63 S 728 (in common-law action 
against operator of automobile). 

15. Seleine v. Wisner, 200 Iowa 
1389, 206 NW 130. ; 


7 Porto 


derson, 80 Fla. 441, 86 S 629, 16 ALR 
255; Fuller v. Inman, 10 Ga. A. 680, 
74 SE 287. | 

[a] Thus (1) where plaintiff al- 
leges more than is necessary, but the 
unnecessary matters are not repug- 
nant to, or destructive of, a right of 
action that is in substance and legal 
effect alleged, they may be regarded 
aS immaterial surplusage. Southern 
Cotton Oil Co. v. Anderson, 80 Fla. 
441,, 86 S°629,-16 ALR: 255, (2) 
Where, under. the facts alleged, the 
law would charge defendant with the 
consequence of the negligent act of 
his agent, the driver or chauffeur, 
an averment that defendant is 
chargeable with the conduct of his 
chauffeur is harmless’ surplusage, 
Fuller v. Inman, 10 Ga. A, 680, 74 SH 
287. 

19. Ruffin Coal, etc., Co. v. Rich, 
214 Ala. 622, 108 S 600; C. C. Snyder 
Cigar, etc., Co. v. Stutts, 214 Ala. 
132, 107 S 78; Plylar v. Jones, 207 Ala. 
372, 92 S 445; Dozier v. Woods, 190 
Ala. 279, 67 S 283; Stewart v. Smith, 
16 Ala. A. 461, 78 S 724; Wellington 


v. Reynolds, 177 Ind. 49, 97 NE 
15. 

20. Wellington v. Reynolds, supra. 

21> Rutiin Coal, ete. Covey. sich: 
214 Ala. 622, 108 S 600; Feore v. 
Trammell, 212 Ala, 325,:102 S 529; 
Stewart v. Smith, 16 Ala. A. 461, 
78 S 724; Silvia v. Scotten, 31 Del. 


290, 114 A 206; Campbell v. Walker, 
24 Del. 580, 76 A 475; Jones vy. Tan- 
ner, 26 Ga. A. 140, 105 SH 705; Well- 
ington v. Reynolds, 177 Ind. 49, 97 NE 
155; East v. Amburn, 47 Ind. A. 530, 
94 NE 895. 

[a] “To this end the facts stated 
must either relieve the plaintiff of the 
imputation that he was a wrongdoer, 
or show that the injury was the re- 
sult of negligence occurring after 
the discovery of peril.”’ Stewart v. 
Smith, 16 Ala. A. 461, 463, 78 S 


724, 

{b] Allegations held sufficient as 
to duty to avoid: (1) Striking plain- 
tiff. Wellington v. Reynolds, 177 Ind, 
49, 97 NE 155. (2) Turning across 
course without warning. Overton v. 
Bush, 2 Alai’ Al? 623;°56 /S 1352. © (3) 
Turning suddenly toward horse-drawn 
vehicle. East v. Amburn, 47 Ind. A. 


discovered danger of plaintiff. Silvia 
wi Scotten,).31,) ) Del.’ 290,.) 114224 


22. Maddox v. Jones, 205 Ala. 598, 
89 S 38. 

23. See infra § 980. 

24. Rodriguez v. Nicole, % Porto 


Rico Fed. 418. 

25. Reed v. Ridout’s Ambulance, 
Inec., 212 Ala. 428, 102 S 906. 

26. Randolph v. Hunt, 41 Cal. A. 
739, 183 P 358; Rubin y. Bierman, 87 
Misc. 174, 149 NYS 483. 

[a] That city was acting in pri- 
vate capacity need not be directly 
alleged. Bertiz v. Los Angeles, 74 
Calva. 792-241iP 921s: 

27. Reed v. Ridout’s Ambulance, 
Inc., 212 Ala. 428, 102 S 906. 

28. Reed v. Ridout’s Ambulance, 
Ine., supra. 

29. Edwards v. Yarbrough, (Mo. 
A.) 201 SW 972; Poppe v. Fluth, 47 
S. D. 543, 199 NW 597. 

[a] Pleading held _ sufficient.—A 
petition alleging injuries and dam- 
ages and charging that defendant per- 
mitted the automobile to be driven 
in a careless manner, and that de- 
fendant’s agent was operating the 
automobile with defendant’s permis- 
sion, is a sufficient allegation of 
ownership. Edwards vy. Yarbrough, 
(Mo. A.) 201 SW 972. 

80. Halfpap v. Gruis, 199 Iowa 
T5T, 202 NOW! 5924aH 

81. Randolph v. Hunt, 41 Cal. A. 
739, 183 P 358; Shepard v. Wood, 116 
App. Div. 861, 102 NYS 306. 

32. Halfpap v. Gruis, 199 Iowa 
757, 202 NW 592. 

[a] Reason for rule.—‘‘An alle- 
gation of ownership carries with it, 
as an inference of law, that the car 
is being operated by the owner, or, 
if by someone else, that it is with 
the owner’s consent. This inference 
raised by the law need not be 
pleaded, because it comes to the aid 
of the pleadings.” Halfpap v. Gruis, 


199 Iowa 757, 760,.202 NW 592. To 

same effect Seleine v. Wisner, 200 

Iowa 1389, 206 NW 130. 

bese See infra text and notes 34- 
34. Tannahill v. Depositors’ Oil, 

hee Coy 110. Kan), 2645, 2.208 0 P 
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action where it is alleged that the car was operated 
by an agent, servant, or employee,*® although in the 
latter case it 1s better pleading to distinctly aver 
that the car was being operated at the time on de- 
fendant’s business.°° 

[§ 977] bb. Relation—(aa) Between Plaintiff and 
‘Defendant. A relationship between plaintiff and 
defendant giving rise to a duty owing by defendant 
to plaintiff must be averred.*7 In an action against 
the owner of an automobile by a person who was 
riding therein, plaintiff must aver some relation to 
defendant other than the mere fact that he was 
riding in the automobile when injured;** in such 
case it is necessary and sufficient to aver plaintiff’s 
relation to defendant as that of passenger,®® guest,*° 
or employee engaged in service at the time.4t An 
allegation that plaintiff was riding in defendant’s 
ambulance by and with the consent of defendant 
shows that plaintiff was a mere licensee*? and that 
the only duty owed by defendant to plaintiff was not 
willfully or wantonly to injure him.** 
_ [§ 978] (bb) Between Plaintiff and Driver of 
Vehicle. A count is demurrable where, although it 
alleges that plaintiff was an employee of defendant 
corporation, and that the driver of the car was vice 
president or assistant manager of defendant, it does 
not show any act of superintendence or control by 
the driver over plaintiff.*4 

[§ 979] (cc) Between Defendant and Driver of 
Vehicle. Where the action is against the owner and 
the complaint shows that the vehicle was operated 
by another at the time of the injury, it must ordi- 


35. Jones v. Strickland, 201 Ala. 
USI iS 562°) Myers Vv. Pfeiffer, 84 


Pa. Super. 505. 
36. Myers v. Pfeiffer, supra. 
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Thomsen, 74 N. J. L. 445, 66 A 
[rev on other grounds 76 N. J. L. 754, | 981. 

71 A 296, 131 AmSR 677, 19 LRANS 5050. CoG: 
335] (daughter driving); 


oan 


[§§ 976-981 


narily allege facts showing that the operator was 
an agent, servant, or employee of defendant,*> and 
that he was acting within the scope of his employ- 
ment at the time.4¢ However, it is sufficient to 
allege that the owner of the automobile, with knowl- 
edge of the incompeteney of another person, in- 
trusted the automobile to the latter person;** and — 
this rule constitutes an exception to the general 
rule that the relation of principal and agent or 
master and servant between the owner and operator 
of the automobile must be alleged.*® 

[§ 980] cc. Duty at Place of Accident or Colli- 
sion.4® The declaration, petition, or complaint must 
allege facts showing that, at the time of the accident 
or collision, plaintiff or his property was at a place 
where defendant owed plaintiff a duty to use due 
care not to injure the person or property of plain- 
tiff ;5° but where the requisite facts are alleged it is 
not necessary to charge the legal conclusion that the 
duty existed.°1 When the injuries were sustained 
on a highway, it is necessary®? and sufficient®* to 
allege facts showing that the highway was a public 
highway. 

[§ 981] dd. Duty Imposed by Statute or Ordi- 
nance. In order to take advantage of a statute 
limiting the rate of speed or otherwise regulating 


. the operation of motor vehicles at certain places, 


plaintiff may®* and must®* plead facts rendering the 
statute applicable. The statute may be pleaded in 
hee verba,®® but need not be pleaded specifically,” 
unless it is a statute of another state.°> In an action 
for damages for a violation of an ordinance, the 


897) application of statute see infra § 


Snyder Cigar, etc., Co. v. 


Bewly Mills} Stutts, 214 Ala. 132, 107 S 73; Maddox 


37. Feore v. Trammel, 212 Ala. 325,| v. Tinkle, (Tex. Civ. A.) 268 SW] v. Jones, 205 Ala, 598, 89 S 38. 
102 S 529. 966. 51. Maddox v. Jones, supra. 

38. Reed vy. Ridout’s Ambulance, {b] Allegations held insufficient.— 52. Ruffin Coal, etc., Co. v. Rich, 
Inc., 212 Ala. 428, 102 S 906. Lewis v. Amorous, Ga. AS 50%059 |-214> Ala. 622; 108 § 600; Dozier v. 


[a] In the absence of sufficient 
allegation, it may be that plaintiff 
was a mere trespasser in the auto- 
mobile or engaged in some inde- 
pendent enterprise of his own as to 


5 Alta. 


SE 338; Stein v. Lyon, 98 Misc. 687, 
163 NYS 380; B. & R. Co. v. 
176, 7 DomLR 579, 22 West 
LR 274 Tipe allowed on other grounds 
7 Alta. L. 349, 18 DomL 245, 28 West [a] 


Woods, 190 Ala. 279, 67 S 283: Stewart 
v. Smith, 16 Ala. ‘A, 461, 3s 724; 
West v. Jaloff, 113 Or. "184, 232 P 
642, 36 ALR 1391. 

User by public.—An allega- 


McLeod, 


which defendant owed him no duty 
whatever. Reed v. Ridout’s Am- 
bulance, Inc., 212 Ala. 428, 102 S 
906. 

g9. Garner v. Baker, 214 Ala. 385, 
108 S 38. 

40. Garner v. Baker, supra; Bar- 
nett v. Levy, 213 Ill. A. 129 

41. Reed v. Ridout’s Ambulance, 
Inc., 212 Ala. 428, 102 S 906. 

42. Reed v. Ridout’s Ambulance, 
Inc., supra. 

43. Reed v. Ridout’s Ambulance, 
., Supra. 

44. Reed vy. Ridout’s abalancel 
Inc., supra. 

Negativing fellow service generally 
see Master and Servant § 117. 

45. Yellow Cab Co. v. General 
Lumber Co., 35 Ga. A. 620, 1384 SE 
190; Lewis v. Amorous, 3 Ga. A. 50, 
59 SB 338; Decker v. Hall, 72 Ind. 
A, 139, 125 NE 786; Premier Motor 
Mfg Go. v. Tilford, 61 Ind, A. 164, 
tt ‘NE 645; Doran v. Thomsen, 74 
INE die Tae 445, 66 A 897 [rev on other 
grounds 76 N. J. L. 754, 71 A 296, 
131 AmSR 677, 19 LRANS 335]; Cul- 
len v. Thomas, 153 App. Div. 797, 138 
NYS 600 [app dism 211 9 Ni) ¥.° 583 
mem, 105 NE 1083 mem]; Stein v. 
Lyon, 98 Misc. 687, 163 NYS 380; 
Rubin v. Bierman, 87 Misc, 174, 149 
NYS 483. 

[a] Allegations held sufficient.— 
Yellow Cab. Co, v. General Lumber 
Co., 35 Ga. A. 620, 134 SE 190; Pre- 
mier Motor Mfg. Co. v. Tilford, 61 
Ind. A. 164, 111 NE 645; Burrell v. 
Horchem, 117 Kan. 678, 932 P 1042; 
Stimpson v. Packard Motor Car Co., 
114 Kan. 3638, 219 P 501; Doran v. 


LR 778, 6 WestWkly 1299]. 


46. Ala.—Morrison y. Clark, 196 
Ala. 670, 72 S 305. 

Ga.—Lewis v. Amorous, 8 Ga. A. 
50, 59 SE 338. 

Ind.— Decker Vie ela MieG2 ain: eA. 


139, 125 NE 786; Premier Motor Mfg. 
a v. Tilford, 61 Ind. A. 164, 111 NE 

45. 

Ky.—Stewart v. Lafoe, 194 Ky. 655, 
240 SW 57. 

N. Y¥Y.—Cullen v. Thomas, 153 App. 
Div. 797, 138 NYS 600 [app dism 211 
N. Y. 583 mem, 105 NE 1083 mem]; 
Cullen v. Thomas, 150 App. Div. 475, 
135 NYS 22. 

Pa.—Farbo v. Caskey, 272 Pa. 573, 
116 A 543. 

[a] Evidence need not be pleaded. 
eons vy. ‘Strickland, 201: Ala. 138, 77 

oO . 


[b] Legal conclusion is not suffi- 
ean State v. Jones, 151 La. 714, 
[e]  Aulerations held sufficient.— 


Fame Laundry Co. v, Henry, 195 Ind. 
453, 142 NE 379, 144 NE 545. 

47. Rush v. McDonnell, 214 Ala. 
47, 106 S 175; Gardiner vy. Solomon, 
200 Ala. 115, 75 S 621, LRA1917F 
380; Mitchell v. Churches, 119 Wash. 
547, 206 P 6, 36 ALR 11382. 

[a] Person in habit of drinking.— 
Mitchell v, Churches, 119 Wash. 547, 
206 P 6, 36 ALR 1132. 

[b] Allegations of incompetency 
held sufficient.—Rush v. McDonnell, 
214 Ala. 47, 106 S 175; Gardiner v. 
Solomon, 200 Ala. 115, 75 S 621, LRA 
1917F 380. 

48. Gardiner vy. Solomon, supra. 

49. Allegation of place to show 


tion that the road in question was 
generally used by the public is insuffi- 
cient, as, notwithstanding such al- 
leged use, the road may have trav- 
ersed the property of defendant and 
the use may have been without his 
knowledge or consent. Stewart v. 
Smith, 16 Ala, A. 461, 78 S 724. 


Ba fae weer v. Jones, 205 Ala. 598, 
[a] ‘Right of public to use.—An 


allegation that plaintiff and the pub- 
lic had a right to travel on the road 
on which he was injured is suffi- 


OE Plylar v. Jones, 207 Ala, 372, 
[b] Street or avenue.—(1) In a 


jurisdiction where the courts take ju- . 
dicial notice that streets and avenues 
in a city are public highways (See 
Evidence § 1875), (2) it is sufficient 
to allege that the collision occurred 
on the streets of a named city of 
the state (C. C. Snyder Cigar, etc., 
Covv.: Stutts)) 214 Alas 132,107 .S) Wye 
(3) on a named avenue in a named 
city (Ruffin Coal, ete., Co. v. Rich, 
214 Ala. 633, 108 S 596), (4) or at the 
intersection of two named streets’ in 
a named city nee v. Trammel, 212 
Ala, 325, 102 S 529). 

54. Ware v. Lamar, 16 Ga. A. 560, 
85 SE 824. 

55. Laing v. Perryman, 31 Ga. A. 
239, 120 SE 646; Pannell v. Allen, 160 
ee A. 714, 142’ SW. 482. ’ 

6. Flores v. Garcia, (Tex. Civ. A.) 
ane SW 743. 
Ber Lasley v. Crawford, 228 Ill, A. 
ae Com. v. Martin, (R. I.) 125 A 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 981-983] 


ordinance relied on must be pleaded.5®? However, in 
the case of an ordinance regulating motor vehicles 
which is judicially noticed,®° it is not necessary for 
plaintiff in an action for injuries caused by the 
operation of an automobile in violation of such 
ordinance to allege that the ordinance was in force 
at the time the. injuries were received.*t Also, 
where a statute authorizes a city to regulate the 
speed of automobiles upon its streets, in an action 
under an ordinance prohibiting speed which endan- 
gers life or limb, it is not necessary to plead the 
initiative charter,®? since it will not be presumed 
that the legislative charter has been changed.** 

[§ 982] ee. Duty To Make and Enforce Rules. A 
count based upon defendant’s duty to make and 
enforce rules restricting or regulating the speed of 
its ambulance when driven upon the streets of a 
city is defective where it does not allege such facts 
as would give rise to the duty relied upon.* 

[§ 983] (b) Breach of Duty or Negligence—aa. In 
General. In an action to recover damages occa- 
sioned by the negligent operation of a motor vehicle, 
the declaration, petition, or complaint must aver 
negligence,®> or a breach of duty,®* or facts from 
which negligence may be inferred;*? but it is not 
necessary to aver negligence eo nomine where there 
are averments of facts showing a breach of duty®® or 
giving rise to a necessary and irresistible inference 
of negligence ;®® and where the action is for negli- 
gence on the part of the owner of the car, and not 
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for that of an employee, it is unnecessary to allege 
that there was negligence on the part of the em- 
ployee.7° In some jurisdictions it is necessary to 
plead the specific acts or omissions constituting 
negligence’! with sufficient clearness and fullness to 
inform defendant of the charge he must meet at the 
trial,’? and it is not permissible to state mere con- 
clusions as to defendant’s neglgence.“? In other 
jurisdictions, however, it is not necessary to plead 
the specific agts or omissions constituting negli- 
gence,’ and it is sufficient to aver negligence or 
breach of duty generally,’®> at least where facts 
showing a duty owing by defendant to plaintiff are 
sufficiently alleged.7® In the latter jurisdictions it 
is sufficient to state generally that the act causing 
the injury,’” such as the running or propelling of a 
motor vehicle by defendant, or by his agent, servant, 
or employee as the case may be, upon or against 
plaintiff,* or decedent,’® or another motor vehicle,®° 
was carelessly and negligently done. Indeed it is 
sufficient to allege that defendant or his servant 
negligently drove a motor vehicle upon or against 
plaintiff,§+ or plaintiff’s automobile,*? or horse and° 
buggy,®* or the automobile in which plaintiff was 
riding ;84 and additional terms employed to charac- 
terize the negligent act may be disregarded as sur- 
plusage.®> In applying the foregoing rules various 
allegations of neglgence have been held proper,%é 
or have been held sufficient,3’ or have been con- 


nection, be disregarded as surplus- 


pes Niwas v. Schenck, 178 Cal. 636, ] tling Co., 54 Utah 513, 182 P 843. 

174 P 76. Ruffin Coal, etc., Co. v. Rich,|age. If defendants’ act was negli- 
60. Gio infra § 1000. 214 Ala. 622, 108 S600; Feore v.| gent, it was. likewise wrongful and 
61. Edwards v. Earnest, 206 Ala.| Trammel, 212 Ala. 325, 102 S 529;| unlawful in that by such negligent 

1,89 S 729, 22 ALR 1387. Norwood Transp. Co. v. Crossett, 207] act they, without right or warrant 


Weygandt v. Bartle, 88 Or. 310, 
Tie Det. : 

Weygandt v. Bartle, supra. 

Reed vy. Ridout’s Ambulance, 
212 Ala. 428, 102 S 906. 

65. South y. San Benito County, 
40 CalgcA 13. a1. 805 P. 3545 Zinn. ve 
Updegraff, 113 Kan. 25, 213 P 816. 

66. Stewart v. Smith, 16 Ala. A. 
461, 78 S 724; Wellington v. Rey- 
nolds, 177 Ind. 49, 97 NE 155. 

67. South v. San Benito County, 
40 Cal. A, 13, 180 P 354. 

68. Hughes v. Hudson-Brace Mo- 
tox, Co., 111 Kan.7397,-20%. BP 79.5;;\ Cord 
v. Pless, 216 Mich. 33, 184 NW 427. 

69. Herrick v. Oakland Motor Co., 
29 Cal, A. 414, 155 P1006. 


Inc, 


70. Tannahill> v. Depositors’ Oil, 
ete, Co;, 110 Kan. 254, 203 RP 999. 
71. Kearns v. Widman, 94 Conn. 


257, 108 A 661; Trout Brook Ice, etc., 
Co. v. Hartford Electric Light Co., 77 
Conn. 338, 59 A 405; Silvia v. Scotten, 
31 Del. 290, 114 A 206; Hughes v. 
Connable, 21 Del. 523, 64 "A 72; Fuller 
Ve Inman, 10 Ga. A. 680, 74 SE 287; 
Barabin v. Teche Transf. Cos Inc., 
tay A197 

Silvia v. Scotten, 31 Del. 290, 
114 A 206; Campbell v. Walker, 24 
Del. 580, 76 A 475. 


73. Campbell v. Walker, supra; 
Jones vy. Tanner, 26 Ga. A. 140, 105 
SE 705; Fuller v. Inman, 10 Ga. A. 


680, 74 "SE 287. 

74, Overton vy. Bush, 2 Ala. A. 623, 
56 S 852; Opitz v. Schenck, 178 Cal. 
636, 174 Pp 40; Dallas v. De Yoe, 53 
Cal, A. 452, 200 P 361; Florida Mo- 
tor Transp. Co. v. Hillman, 87 Fla. 
512, 101 S 31; Jackson v. Burns, 203 
Ill. A. 196. 

75. Ala.—Dozier v. Woods, 190 
Ala. 279, 67°:S 283; Stewart v. Smith, 
16 Ala. A. 461, 78'S 724. 
~ Cal._-Dewhirst v. Leopold, 194 Cal. 
424, 229 P 30; Wiley v. Cole, 52 Cal. 
A. 617, 199 P 550; Christie v. Mc- 
Call, 35 Cal. A. 546, 177 P 507. 

Ky Hart v. Roth, 186 Ky. 535, 217 


SW 8 
Mie Cours vy. Gauthier, 123 Me. 
132, 122 A 54 


Utah.—Freedman v. Denhalter Bot- 


Ala, 222, 92 S 461; Dozier v. Woods, 
190 Ala. 279, 67. S 283; Overton v. 
Bush, 2 Ala. A. 623, 56 S 852; Well- 
Sate v. Reynolds, 177 Ind. 49, 97 NE 
155. 

Allegation of facts showing duty 
see supra § 976 


77. Alley ve Wall, (Mo. A.) 272 
Sw 999. 
78. Opitz v. Schenck, 178 Cal. 636, 


174 P 40; Couture v. Gauthier, 123 
Me. 132,,122 A 54. See Peterson v. 
Highmie, 175 App. Div. 113, 161 NYS 
1065 (a complaint alleging that plain- 
tiff was struck and injured by defend- 
ant’s auto, which was under his con- 
trol and then operated by him, and 
that plaintiff's injuries were caused 
solely by the negligence and careless- 
ness of defendant in charge of the 
auto, in effect charges that the auto 
was negligently operated by defend- 
ant, which is sufficient). 

79. Schrader v. Burkel, (Mo.) 260 
SW 63. 

80. Carnahan v. Motor Transit Co., 
65 Cal; A. 402, 224 P 148; Saylor v. 
Taylor, 42 Cal. A, 474, 183 P 8438; 
Hicks v. Serano, 74 Misc. 274, 133 
NYS 1102 [aff 149 App. Div. 926 mem, 
133 NYS 1126 mem]. 

81. Mathes v. Aggeler, etc., Seed 
Co. 179 Cal. 697° 1.78) Pi 713i Mlorida 
Motor Transp. Co. v. Hillman, 87 Fla. 
512, 101 S 31. 

82. Garner v. Brown, 31 Wyo. 77, 
223 P 217 (sufficient against general 
demurrer). 


83. Mullins v. Lemley, 205 Ala. 
593, 88 S 831 
84, Ruffin Coal, ete.) Cou Ww. Rich, 


214 Ala. 622, 108 S 600. 

85. Wiley v. Cole, 52 Cal. A. 617, 
618, 199 P 550. 

“Clearly, as shown by the com- 
plaint, the action is based upon de- 
fendants’ negligent act in operating 
their automobile, and the words ‘care- 
less, reckless, wrongful, and unlaw- 
ful’ are nothing more than other ex- 
pressions of the alleged act of negli- 
gence, and since their use neither 
adds to nor their omission detracts 
from the sufficiency of the complaint, 
they should, where used in this con- 


of law, caused damage to plaintiff.” 
Wiley v. Cole, supra. 

86. Galloway v. Perkins, 198 Ala. 
658, 73 S 956; Peluso v. City Taxi 
Co., 41 Cal, A. "297, 182 P 808; Austin 
v. "Rochester Folding Box Co., aiikal 
Misc. 292, 181 NYS 275 [rev on other 
grounds 185 NYS 108]. 

{a] Operation by unlicensed chauf- 
feur.—Allegations, in a complaint 
for negligent personal injury, to the 
effect that the one oper ating an auto- 
mobile for another “was not author- 
ized by law to operate the same,” 
will not be stricken as immaterial, as 
the operation of an automobile for 
another by an unlicensed chauffeur, 
where a licensed chauffeur is re- 
quired by statute, is prima facie evi- 
dence of negligence for the jury, in 
connection with other facts in the 
case on the question of liability. 
Austin v. Rochester Folding Box Co., 
111 Misc. 292, 181 NYS 275 [rev on 
other grounds 185 NYS 108]. 

[b] An alternative averment that 
defendant negligently ‘‘caused or al- 
lowed” the automobile to run off an 
embankment and kill plaintiff's intes- 
tate is not demurrable when coupled 
with an averment that defendant was 
then and there operating the automo- 
bile; “if the defendant was running 
the car and negligently allowed it 
to run off the embankment, he would 
be liable the same as if he negli- 
gently caused it to do so.” Galloway 
v. Perkins, 198 Ala. 658, 661, 73 S 956. 

87. See cases infra this note. 

[a] Thus, various complaints, pe- 
titions, or declarations, or counts or 
allegations thereof, have been held 
sufficient to charge: (1) Actionable 
negligence. Apperson v. Lazro, 44 
Ind. A. 186, 87 NE 97, 88 NE 99. 
Common-law negligence. Maxwell 
sravel Co. v. Fisher, (Ind. A.) 151 
NE 618 (in driving truck at night 
without headlights and without giv- 
ing warning); Tuttle v. Briscoe Mfg. 
Co., 190 Mich. 22, 155 NW 724; West 
v. Jaloff, 113 Or. 184, 2382 P.642, 86 
ALR 1391. (3) Negligence. Stall- 
worth Turpentine Co,, v. Ward, 210 
Ala. 595, 98 S 719 (continuing to 
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demned as insufficient.8% 


have been held to be complete®® to charge two or 
more acts of neghgence;*® to charge one compound 
act of negligence;* to include the element of exces- 
sive speed;°? or to be statements of conclusions 
Allegations showing that 
plaintiff was a mere licensee®* and charging only 
simple negligence fail to show any breach of duty.*° 

[§ 984] bb. Violation of Statute or Ordinance.*° 


yather than of fact.®? 


operate a truck, with its consequent 
noise, after having discovered peril- 
ous position by reason of fright of 
horse); Loose-Wiles Biscuit Co. v. 
Jolly, 152 Ark. 442, 
Silvia v. Scotten, 31 Del. 290, 114 A 
206 (on the servant driving at such 
speed that he could not control vehi- 
ele under the conditions); Brown v. 
Green, 29 Del. 449, 100 A 475 (per- 
mitting truck to be operated by an 
unskilled and incompetent servant); 
Campbell v. Walker, 24 Del. 580, 76 
A 475 (in that defendant was blind 
in one of his eyes and of imperfect 
vision, and was not competent); 
Fuller’v. Inman, 10 Ga. A. 680, 74 SE 
287 (failing to give warning of rapid 
‘approach); Carneghi v. Gerlach, 208 
Tll. A. 340 (of automobile driver, in 
respect of a city street sweeper); 
Routh v. Weakley, 97 Kan. 74, 154 P 
918 (in running over a child); Ells- 
worth v. Jarvis, 92 Kan. 895, 141 P 
1135 (as to a team of frightened 
horses); Valenti v. Oster Bros. Car- 
riage, etc. Co. (154 La, 991, 98 Ss 
553 (in parking vehicles on both sides 
of a narrow street); Navailles v. 
Dielmann, 124 La. 421, 50 S 449, 134 
AmSR 508; Fairchild v. Fleming, 125 
Minn. 431, 147 NW 434 (speed and 
management or manipulation); Mo- 
nan v. Arkansas Grocer Co., 216 Mo. 
A. 289, 264 SW 486; Stewart v. Mason, 
(Mo. A.) 186 SW 578 (failing to have 
automobile under control, and to turn 
and stop it in time to avert a colli- 
sion with buggy); Pease v. Cochran, 
42 S. D. 130, 173 NW 158, 5 ALR 936 
(in frightening horse by improper 
and negligent manner of loading, ex- 
cessive rate of speed, and failure to 
stop). (4) Failure to keep the truck 
as close as practicable to the right- 
hand side of a named street. Russell 
v. Bauer-Berger Grocery Co., (Mo. A.) 
238 SW 985. (5) The unreasonable- 
ness of the time:a tractor was negli- 
gently left by the roadside in such a 
manner as to frighten a reasonably 
gentle animal. Shelby Iron Co. v. 
Morrow, 211 Ala. 125, 99 S 643 (alle- 
gation that tractor was left by the 
roadside an unreasonable length of 
time, namely, three hours). 

[b] Details or particulars of neg- 
ligence held sufficiently set forth in 
petition. Seeing Denver Co. v. Mor- 
gan, 66 Colo. 565, 185 P 339; Sims v. 
Martin, 33 Ga. A. 486, 126 SE 872. 

88. Black v. Hunt, 96 Conn. 663, 
11%5 A 429; Silvia v. Scotten, 31 Del. 
290, 114 A 206 (allegations in particu- 
lar count). 

[a] Incompetency and inexperi- 
ence of servant.—Black v. Hunt, 96 
Conn. 663, 115 A 429. 

- 89. McMath v. Holekamp Lumber 
Co., (Mo. A.) 259 SW 843. ; 

[a] For example, an allegation 
that defendant negligently failed to 
keep his truck under control was not 
incomplete, as not containing an alle- 
gation as to whether the brakes and 
steering apparatus were not properly 
maintained or whether there was lack 
of ordinary care in the operation or 
maintenance of the other controlling 
apparatus of the truck. McMath vy. 
Holekamp Lumber Co., (Mo, A.) 259 
SW _ 843. 

90. Diamond v. Cowles, 174 Fed. 
571, 98 CCA 417; Willis v. Schertz, 
188 Iowa 712, 175 NW _ 321. 


238 SW».613; | 


[a] Ilustrations.—(1) A petition, 
alleging that “the defendant care- 
lessly, negligently, and without re-| 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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gard to the safety of those passing 
upon the highway, drove the car 
which he, was in, in Such a careless 
and negligent manner, and on the 
wrong side of the public highway, 
that the car that hé was driving was 
run into by the car the plaintiff was 
in,’ stated two charges of negligence, 
that defendant drove his automobile 
in a careless and negligent manner, 
and in a prohibited place. Willis v. 
Schertz, 188 Iowa 712, 175 NW 321. 
(2) Where plaintiff was struck and 
injured in an automobile accident as 
he was crossing a Street, allegations 
that, notwithstanding defendant’s 
duty in the premises, he negligently 
drove the car at such unlawful speed, 
without keeping a proper lookout, and 
without giving proper signals of his 
approach, as to cause the car to 
strike and run over plaintiff, will not 
be construed as pleading excessive 
Speed as the sole act of negiigence, 
treating the words ‘‘without keeping 


|a proper lookout, and without giving 


’ 


proper signals,’”’ as merely qualifying 
incidents of the driving at an unlaw- 
ful speed, but will be construed as 
alleging three acts of negligence, 
namely, unlawful speed, failure to 
keep a lookout,. and failure to give 
proper signals. Diamond v. Cowles, 
LEGe Med oT 9S [CCAS AL Tie (sa A 
complaint, in an action for injuries 
to a driver of a team frightened by 
an automobile, which alleges that 
the automobile was operated at an 
unlawful and dangerous speed, that 
the operator suddenly turned it and 
ran it directly at the team at such 
speed and carelessly and negligently 
ran it at such speed almost on and 
against the team, charges the unlaw- 
ful and dangerous rate of speed as 
only one of the elements of negli- 
gence and is not open to an objection 
that the only negligence charged by 
it is the unlawful speed of the auto- 


mobile. East v. Amburn, 47 Ind. A. 
530, 94 NE 895. 
91. Bongner v. Zeigenhein, 165 Mo. 


A. 328, 147 SW 182. 

[a] Thus, in an action for injuries 
to a pedestrian as he alighted from a 
street car by being struck by defend- 
ant‘s automobile, an allegation that 
defendant failed to keep a sharp, dili- 
gent and careful lookout for plaintiff, 
and failed to sound a horn or bell or 
give plaintiff warning, does not 
charge two separate acts of negli- 


gence, but one compound negligent 
act only, namely, the omission to 
make observation for plaintiff's 


safety and to warn him of the ap- 
proach of the machine. Bongner y. 
Zeigenhein, 165 Mo. A. 328, 147 SW 


182. 
92. Greenberg v. Conrad, 220 Ill. 
A, 508. 
nde Harris v. Webb, 22 OhNPNS 
[al For example, allegations that 


an automobile was run “at a high, 
dangerous, excessive rate of speed,” 
or “without having due and proper 
control” or “without having due and 
proper regard for the safety of the 
person and property” of another, are 
statements of conclusions and not of 


Hee Harris v. Webb, 22 OhNPNS 
94. See supra § 977. 
95. Reed v. Ridout’s Ambulance, 


Inc., 212 Ala. 428, 102 S§ 906. 
96. Pleading statute or ordinance 


[§§ 983-984 


Also various allegations | In an action to recover damages occasioned by the 
negligent operation of a motor vehicle, the petition, 
complaint, or declaration may®’? and sometimes does®® 
charge both common-law negligence and negligence 
consisting of a failure to comply with a statute or 
ordinance regulating the operation of motor vehicles. 
The violation of a statute or ordinance may be 
charged by an express allegation thereof,°® by set- _ 
ting out the facts showing a violation,! by alleging 


see Supra § 981. 

97. Cumberland Tel., etc., 
Burns, 1 Tenn. Civ. A. 148, 

98. Freeman v. Adams, 63 Cal. A. 
225, 218 P 600; Burnham vy. Williams, 
198 Mo. A. 8, 194 SW 751. 

[a] flustration.—A complaint al- 
leging that an automobile driven im- 
mediately in front and a little to the 
right of the stage in which plaintiff 
was riding suddenly, negligently, and 
carelessly, and without warning, 
turned directly in front of the stage, 
charges a failure of the driver to 
conduct himself in a reasonable and 
prudent manner as well as a violation 
of statute. Freeman vy. Adams, 63 
Cal. A. 225, 218 P 600. 

99. Edwards v. Harnest, 206 Ala. 
1, 89 S 729, 22 ALR 1387; Hood, etce., 
Furniture Co. v. Royal, 200 Ala. 607, 
76 S 965. 4 

[a] Sufficiency of allegation.—(1) 
Where the failure to observe a regu- 
lation constitutes negligence per se 
(See Supra § 583), (2) an allegation 
of a violation of the regulation need 
not aver it as negligence by name 
(Hood, ete., Furniture Co. v. Royal; 
200 Ala. 607, 76 S 965); (3) it is suffi- 
ecient to allege the substance of the 
regulation, that it was in force and 
effect, that defendant -or his agent 
failed to comply with it, and that 
piaintiffé was injured as a _ conse- 
quence (Hood, ete., Furniture Co, v. 
Royal, Supra). (4) An allegation 
that defendant’s automobile at the 
time it struck plaintiff or just im- 
mediately prior thereto was being 
operated in violation of a city ordi- 
nance, in that it was traveling at 
excessive speed, is a sufficient allega- 
tion of such violation. Edwards v. 
a ae 206 Ala. 1, 89 S 729, 22 ALR 
1387. 

1. Antrim v. Noonan, 186 Ill. A. 
360; Fletcher v. Dixon, 107 Md. 420, 
68 A 875; McGinnis v. Phillips, 62 
Mont, 223, 205 P 215, 

[a] Allegations held sufficient.— 
(1) An allegation that defendant was 
on the left side of the road when the 
parties met makes a prima facie 
charge of negligence, where the stai- 
ute provides that vehicles moving in 
o»nposite directions must pass each 
Ovher by turning to the right. Mce- 
Ginnis v, Phillips, 62 Mont. 223, 205 
P 215. (2) Under a statute which 
provides that, if animals on the high- 


Coase 


‘way are alarmed at a motor vehicle 


the person in charge of such vehicle 
“shall go as far as practicable to the 
side of the road and remain station- 
ary until the said horse or horses or 
other animals have passed a safe 
distance, in the meantime making as 
little noise as possible with the 
steam,” a declaration alleging that 
plaintiff's horse was frightened by 
defendant’s automobile, and that de- 
fendant did not go to the side of the 
road and stop and remain stationary, 
etc., making in the meantime as little 
noise as possible, is not demurrable 
for omitting from such allegations 
the words “as far as practicable,” 
and the words “with the sieam.” 
Fletcher v. Dixon, 107 Md. 420, 426, 
68 A 875. (3) A declaration stating. 
that defendant’s automobile was run 
at a certain rate of speed, which was 
in fact a violation of a statute, need 
not allege that it was a: violation of 
the statute. Antrim v. Noonan, 186 
Ill. A. 360. 


—- 


mah 
i 
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that the automobile was being operated unlawfully,? 
or by making allegations of negligence broad enough 
to inelude a violation of a statute or ordinance ;* 
but an allegation that defendant after crossing a 
bridge failed to comply with statutory requirements 
governing a person approaching a bridge does not 
set forth a ground of negligence.t Where a statute 
provides that no municipal by-law regulating the 
speed of automobiles shall have any force or effect, 
an allegation, that the owner of the vehicle was 
unlawfully driving it at a speed far in excess of 
that permitted by the by-laws of the locality, is 
improper.» However, the fact that ordinances 
alleged to have been violated are invalid does not 
render the petition insufficient where it alleges viola- 
tions not only of ordinances but also of statutes.® 
[§ 985] cc. Wanton or Willful Acts. or Gross 
Negligence. In an action to recover damages for.a 
willful or wanton injury, the complaint, petition, or 
declaration must allege that the injury was will- 
fully or wantonly inflicted.’ While general aver- 
ments of willfullness or wantonness may be suffi- 
cient,s yet where the pleader goes further and 
attempts to aver the facts showing wanton or willful 
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injury, he must allege facts sufficient to support his 
coneclusion.® In the absence of appropriate and 
sufficient allegations, a petition or complaint will not 
be held to charge gross negligence;'® but, after 
judgment, generalizations of defendant’s gross negli-. 
gence will be held sufficient to support it.1+ 

[§ 986] (c) Proximate Cause. In an action to re- 
cover damages for injuries caused by the negligent 
operation of a motor vehicle, the declaration, com- 
plaint, or petition must allege that the injuries 
complained of were the proximate consequence of 
the negligence or breach of duty alleged;'? but the 
exact manner of the injury need not be described.1* 
Two or more specitied acts of negligence may be,14 
and sometimes are,!® alleged as the proximate cause 
of the injury. 

[§ 987] (d) Negativing Defenses. Matters of de- 
fense to be alleged by defendant*® need not be. nega- 
tived by plaintiff in his declaration, petition, or com- 
plaint.17 As contributory negligence is usually a 
matter of defense to be pleaded by defendant,!® the 
fact. of contributory neghgence ordinarily need not 
be negatived by plaintiff in his original pleading,!9 
unless the facts stated in such pleading suggest the 


2. Butler v. Hyperion Theatre Co., 
100 Conn. 551, 124 A~220. And see 
eases infra this note. 

{a] Unlawful rate of speed.—(1) 
In alleging the operation of a motor 
vehicle at an unlawful rate of speed 
it is not necessary to allege the par- 
ticular number of miles per hour at 
which it was operated. Bradley v. 
Becker, 296 Mo. 548, 246 SW -561; 
McMath v. Holekamp Lumber Co., 
(Mo. A.) 259 SW 843. (2) In a 
jurisdiction where courts are re- 
quired by statute to take judicial 
notice of an ordinance which _ is 
pleaded by reference to its title (See 
Evidence § 1961), (3) a _ petition 
which pleads an ordinance limiting 
the rate of speed of automobiles by 
reference to its title and which al- 
leges that defendant was driving an 
automobile at an unlawful rate of 
speed in legal effect alleges that the 
automobile was driven at a greater 
speed than the limit specified in the 
ordinance (Peterson v. Pallis, 103 
Wash. 180, 173 P 1021), (4) and is 
sufficient’ aS against a motion to 
strike out (Peterson v. Pallis, supra), 
(5) or a motion to make more definite 
and certain (Peterson v. Pallis, 
supra). 

2. Opitz v. Schenck, 178 Cal. 636, 
174 P 40; Matla v. Rapid Motor Ve- 


hicle Co., 160 Mich. 639, 125 NW 
708, 

4 Laing v. Perryman, 31 Ga. A. 
239, 120 SH 646. 


5. Peck v. Ogilvie, 31 Que. Super. 
8 Que. Pr. 392. 

Carradine vy. Ford, 195 Mo. A. 
187 SW 285. 

7. FWnochs vy. Trevett, 229 Ill. A. 


{a] Construction.— A complaint 
charging an automobile driver with 
“reckless and wanton” driving means 
willful misconduct or intentional 
wrong. Short v. Kaltman, 192 N. C. 
154, 134 SE 425. 

[b] Allegations held sufficient.— 
Louis Pizitz Dry Goods Co. v. Cusi- 
mano, 206 Ala. 689, 91 S 779; Tog, 
nazzini v. Freeman, 18 Cal. A. 468, 123 
P 540; Walldren Express, etc., Co. v. 
Krug, 291 111. 472, 126 NE 97; In re 
Fetz, 239 Ill. A. 250; Gauss v. Wolter, 
233 Ill. A. 353; Land v. Bachman, 223 
Tll. A. 473; Gibbard v. Cursan, 225 
Mich. 311, 196 NW 398. 

[c] Allegations held insufficient. 
—Taylor v. Lewis, 206 Ala. 338, 89 
S 581; Enochs vy. Trevett, 229 Ill. A. 
235. 

8. Jackson v. Vaughn, 204 Ala. 
548, 86 S 469; Yarbrough v. Carter, 
179 Ala. 356, 60 S 833; Barbour v. 


Shebor, 177 Ala. 304, 58 S 276. 

9. ‘Jackson y. Vaughn, 204 Ala. 
543, 86 S 469. 

10. Peavy v. Peavy, (Ga..A.) 136 
SE 96; Bentson v. Brown, 186 Wis. 
629, 203 NW 380, 38 ALR 1417. 


11. Kearns v. Widman, 94 Conn. 
257, 108 A 661. 
12. -Ala.—Ruffin Coal, etc., Co. v. 


Rich, 214 Ala. 622, 108 S 600; Dozier 
v. Woods, 190 Ala. 279, 67 S 283; 
Stewart v. Smith, 16 Ala. A. 461, 78 
S 724. 

Del.—Brown v. Green, 29 Del. 449, 
100 A 475. 

Ga.—Laing v. Perryman, 31 Ga, A. 
239, 120 SE 646. 

Ind.—Wellington v. Reynolds, 177 
Ind. 49, 97 NE 155. 

Kan.—Zinn vy, Updegraff, 113 Kan. 
25) 21:34P v8.63, 


Mo.—Andrews v. Parker, (A.) 259 
SW 807. 
[a] Petitions or complaints held 


sufficient or not demurrable.—Rutiin 
Coal, ete., Co. v. Rich, 214 Ala. 633, 
108 S 596; Carter v. Shugarman, 197 
Ala. 577, 78 S.119; Wiley v.,Cole, 52 
Cal. A. 617, 199 P 550; Meier v. Wag* 
ner, 27.Cal< A. 579, 150: P7973, Wel- 
lington v. Reynolds, 177 Ind. 49, 97 
NE 155; Coy v. Landers, 146 Mo. A. 
413, 125 SW 789. 

{[b] Complaint held insufficient.— 
Andrews v. Parker, (Mo. A.) 259 SW 
807. 

[c] Allegations construed.— (1) 
An allegation, that plaintiff’s injuries 
“are the direct result of negligence 
and carelessness upon the part of the 
defendant, his agent and employee in 
charge of said automobile,” relates 
to the more precise allegations of 
negligence made elsewhere and will 
be construed to mean that, the in- 
juries complained of were the direct 
result of that particular negligence. 
Ware v..Lamar, 16 Ga. A. 560, 85 SH 
824. (2) A  ecomplaint§ alleging, 
among other matters, that the negli- 
gence of defendant’s servants or 
agents proximately caused plaintiff 
to trip over a rope by which an auto- 
mobile was being towed, when rea- 
sonably construed, means that plain- 
tiff tripped over defendant’s rope 
whereby she was caused to fall and 
was injured. Whitman’s Fifth Ave. 
Garage Co. v. Ricks, 211 Ala. 527, 101 
S 53. (3) A count alleged that de- 
fendant’s servant ‘“‘while acting in the 
line and scope of his authority, as 
such servant or agent, wantonly and 
willfully injured the plaintiff by 
causing an automobile to run over, 
upon or against him, and as a proxi- 
mate result plaintiff suffered the in-~ 


juries,’ and it was contended that 
the word “him” referred to thetagent 
and not plaintiff, but it was held 
that other averments made it appar- 
ent that it was plaintiff who was run 
over. Louis Pizitz Dry Goods Co. vy. 
Cusimano, 206 Ala. 689, 91 S 779. 


13. Mathes v. Aggeler, etc., Seed 
Cow bi9 Cale 697,32 ieue rales 
[a] The rule is applicable not 


only where one person and one ve- 
hicle are involved but also where 
two persons, in operating their re- 
spective vehicles, are concurrently 
guilty of negligence causing the ac- 
cident. Mathes v. Aggeler, etc., Seed 
Co, 7:9. Cah: 69 ital 78) Paves 

14. Walden v. Stone, (Mo. A.) 260 
SW. 526. 

15. Walden v. Stone, supra. 

{a] Blowing of whistle and ex- 
cessive speed.—A petition alleging 
the frightening of a team of horses 
has been construed to charge, as the 
proximate cause of the injury, both 
the careless and negligent high rate 
of speed and the careless and negli- 
gent blowing of a whistle. Grant v. 
Armstrong, 55 Wash. 365, 104 P 632. 

16. See infra § 990. 

17. Grier v. Samuel, 27 Del. 74, 85 
A 759; McGinnis y. Phillips, 62 Mont. 

205 P 215; Gonzalez v. Malgor, 
ete., Co., 29 Porto Rico 97; Lefkovitz 
VL ERT oO (Tex: Civ. As) 1386 Sw 


j [a] Circumstances justifying driv- 
ing on the left side of the road.— 


McGinnis vy. Phillips, 62 Mont, 23 
205 P 215. : i 
{[b] Diligence in selecting chanf- 


feur.—Gonzalez v. Malgor, eic. Tape 

Porto Rico 97. Agni y 
18. nee infra § 990. ; 
19, la.—Florida Motor T 

oe v. Hillman, 87 Fla. 512, 101 8 


Ga.—Martin v. McAfee, 34 4 
690, 122 SE 71. Babies 

Mo.—Wenzel v. Busch, 259 SW 767: 
Karte v. J. R. Brockman Mfg. Co., 
247 SW 417. , 

Mont.—McGinnis_ y. Phillips, 62 
Mont, 223, 205 P 215. ‘ 

Porto Rico.—Gonzélez v. Malgor 
etc.;, Co., 129 Porto. Rico .97. : 

fa] Application of rule.—In an 
action against the operator of an au- 
tomobile by a person who was riding 
in a motor cycle side car, which ecol- 
lided with the automobile, plaintif¢t 
need not allege whether he was rid- 
ing aS guest or otherwise since such 
question is germane only to the af- 
firmative defense of contributory 
negligence. Wiley v. Young, 178 Cal. 
681, 174 P 316. 
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inference that he may have been guilty of contribu- 
In some jurisdictions, however, 
plaintiff must negative contributory negligence.24 In 
jurisdictions where plaintiff need not negative con- 
tributory negligence’? the petition, in an action to 
recover damages for injury or death caused by a 
motor vehicle, need not allege that plaintiff or de- 
ceased was oblivious of his danger or peril,?* not 
only where the case is not based upon any last chance 
or humanitarian doctrine or theory,?* but also where 
plaintiff attempts to state a cause of action under 


~ ly 20 
tory neghgenece. 


the humanitarian rule.?® 


[§ 988] (8) Amendment. The rules governing the 
amendment of pleadings in civil actions generally’® 
are applicable to the amendment of a petition, 
declaration, or complaint in an action to recover 


20. Martin v. McAfee, 31 Ga. A. 
690, 122 SE 71. 

[a] A complaint which shows that 
plaintiff was on the left side of the 
road but “which also alleges that he 
drove to the extreme right of the 
road while fully two hundred and 
fifty feet away from defendant is 
sufficient; “an allegation that plain- 
tiff turned out Seasonably and as an 
ordinarily prudent person would have 
done would be merely the statement 
of a conclusion, and would not aid 
the céurt in determining whether or 
not the facts showed such turnout 
was seasonable.”’” McGinnis v. Phil- 
lips, 62 Mont. 223, 229, 205 P 215. 

{[b]. Declaration held to show neg- 
ligence of plaintifi’s agent.—A decla- 
ration which alleges that plaintiff's 
car, driven by his agent, ran into 
defendant’s truck left standing with- 
out lights upon a public highway in 
the nighttime shows on its face that 
plaintiff's agent was negligent and 
that his negligence was the proxi- 
mate cause of the accident, as it is 
inconceivable that the accident would 
have occurred if plaintiff's car had 
been equipped with lights as required 
by statute and the driver had used 
ordinary care in looking ahead. Kelly 
v. Knabb, 300 Fed. 256. — 

[c] Complaint or petition held not 
to show contributory negligence.— 
Fame Laundry Co.,v. Henry, 195 Ind. 
453, 142 NE 379, 144 NE 545; Picken 
vy. Miller, 59 Ind, A. 115, 108 NE 968 
(complaint which shows that plain- 
tiff, when fifty feet away from a 
crossing, saw defendant’s automo- 
bile approaching three hundred feet 
away but which does not show that 
plaintiff then knew that the auto- 
mobile was approaching at an ex- 
cessive speed); Kinmore v. Cresse, 53 
Ind. A. 693, 102 NE 403 (complaint 
which avers that plaintiff alighted 
from a buggy while an automobile 
was approaching from the rear but 
which also charges that she had 
crossed the highway and was stand- 
ing at the side thereof when struck 
by the automobile) ; Kronenberg v. 


Whale, 21 Oh. A. 322, 153 NH 302, 
Hughes v. Schultz, 17 Oh. A. 262 
(allegation that deceased alighted 


from a Street car, passed around the 
year of it, started to cross the street 
and had gone but a few feet when 
struck by an automobile). 

21. Latham v. Cleveland, etc., R. 
Co., 179 Ill. A. 324; Brekke v. Rother- 
mal, 196 Iowa 1288, 196 NW 84. 

[a] Allegation held sufficient.— 
Latham v. Cleveland, etc., R. Co., 179 


Tl, A. 324, 


92. See supra text and note 19. 
23. Wenzel v. Busch, (Mo,) 259 
SW ' 767; Karte v. J. R. Brockman 


Mfg. Co., (Mo.) 247 SW 417; Heryford 
vy. Spitcaufsky, (Mo. A.) 200 SW 123. 

[a] “Obliviousness is an_ eviden- 
tiary and subsidiary fact, and has no 
place in the pleadings.” Trussell vy. 
Waight, (Mo. A.) 285 SW 114, 117. 
To same effect Banks v. Morris, 302 
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motor vehicle.?7 


: “4 nae 
[§§ 987-990 


damages arising from the negligent operation of a 


[§ 989] (4) Waiver or Cure of Defects. The fail- 
ure of a complaint or statement, alleging generally 
negligence in the operation or management of a 
motor vehicle, to state the facts constituting negli- 
gence, may be waived by defendant’s pleading and 
going to trial upon the merits*® or cured by the 
filing of an answer covering every question relating 
to defendant’s neglgence.”® 

[§ 990] b. Plea or Answer.°° 


The rules relating 


to pleas or answers in civil actions generally,** par- 


motor vehicle.?? 


Mo. 254, 257 SW 482. 
24. Vaughn y. Davis, (Mo. A.) 221 


SW 782. 

25. Wenzel v. Busch, (Mo.) 259 
SW 767; Banks v. Morris, 302 Mo. 
254, 257 SW 482 [disappr Stark v. 
Bingaman, (Mo. A.) 223 SW 946; 
eaiee vy. Sandler, (Mo, A.) 219 SW 
401]. 

26. See Pleading [31 Cyc 360 et 
seq]. 

27. See cases infra this note. 

[a] Amendment held proper or 
not erroneous.—(1) A declaration 


which is sufficient in law but which 
does not state the case which plain- 
tiff intends to present to the jury 
may and should be amended where 
under both the original declaration 
and the amendment the cause of ac- 
tion is a joint tort. Kilkenney v. 
Bockius, 187 Fed. 382 (a declaration 
which alleges that both defendants 
owned and negligently operated both 
automobiles which collided may be 
amended so as to allege that defend- 
ants severally owned and operated 
the automobiles). (2) In an action 
against two defendants, one of whom 
was the owner and the other was the 
driver of the automobile, it was held 
not error to allow plaintiff, after the 
close of his evidence, to amend the 
petition by, alleging that all acts of 
the driver of the machine, averred 
in the original petition to have been 
done by him as agent, were also done 
“jin his individual capacity, and the 
injuries complained of were also the 
result of [his] negligence and he is 
liable therefor,’’ even if the original 
petition did not set forth a cause of 
action against the driver. Wadley v. 
Dooly, 1388 Ga. 275, 75 SE 153. (8) 
Under some statutes an action by an 
employer to recover for injuries to 
his employee may be dismissed as 
to the driver of the truck causing the 
injury, and the declaration be 
amended accordingly after a verdict 
against both such driver and the em: 
ployer of the driver and before judg- 
ment. Bauer v. Rusetos, 225 Ill. A. 
37 [rev on other grounds 306 Ill. 602, 
138 NE 206]. (4) In the absence of 
prejudice to defendant, the complaint 
may be amended on the trial to con- 
form to the_ proof. Wickman vy. 
Lundy, 120 Wash. 69, 206 P 842 
(amendment showing that nursing, 
for which expenditure was incurred, 
was at a hospital, aS Shown by the 
testimony, instead of at home as 
originally alleged); Horner v. Kil- 
mer, 115 Wash. 67, 196 P 646 (a com- 
plaint alleging that a jitney ‘was 
owned and operated by husband and 
wife may be amended so as to con- 
form to evidence, received without 
objection, that the jitney was owned 
by the wife and operated by the hus- 
band aS her employee). (5) A typo- 
graphical error in the complaint as to 
the direction in which plaintiff was 
walking at a street intersection when 
he was struck may be amended at 
the trial. Courviosier v. Burger, 61 


Contributory negligence. 


ticularly in actions for negligence,** govern the plea 
or answer in an action for injuries caused by a 


The rules relating to 


Cal. A. 470, 215 P 93. 

{b] Amendments held improper 
or erroneous.—(1) After the evidence 
ts—all —in and the argument is in 
progress, an allegation that the au- 
tomobile was being driven by the son 
of defendant cannot be amended to 


‘show agency. B. & R. Co. v. McLeod, 


5 Alta. L. 176, 7 DomLR 579, 22 West 
LR 274 [app allowed on _ other 
grounds 7 Alta. L. 349, 18 DomLR 245, 
28 WestLR 778, 6 WestWkly 1299]. 
(2) In an action for negligence in the 
operation of an automobile it is error 
to allow plaintiff to strike out an al- 
legation from a bill of particutars of 
negligence by reason of a violation 
of traffic regulations where the mo- 
tion therefor is not made until after 
the trial has been concluded and both 
counsel have summed up and the 
judge has charged the jury on the 


issues presented by the pleadings as 


amplified by the bill of particulars. 
Reffelt v. Brooklyn Daily Times, 181 
NYS 951. 

[c] Amendments held not to state 
new cause of action.—Antrim v. Noo- 
nan, 186 Ill, A. 360; Williams y. May, 
173 N. C. 78, 91 SE 604. 

28. King v. Brillhart, 271 Pa. 301, 
114 A 515. 

[a] Arrest of judgment.—It is too 
late, on motion in arrest of judgment 
after verdict for plaintiff, in an ac- 
tion for the negligent operation of an 
automobile, to raise an objection to 
a defective allegation in the com- 
plaint that the car was operated by 
defendant’s agent at the time of the 
accident. Shea v. Hemming, 97 Conn, 
149, 115 A 686. 
es 29. Wsssagnietts Bonding, etc., 

0. v. Cudahy Packing Co., 61 
LUG 2 TOG. > bes 

30. Admissions in plea or answer 
see infra § 995. 

31. See Pleading [31 Cyc 126 et 
seq]. 

32. See Negligence [29 Cye 580 et 


seq]. 

33. Florida Motor Transp. Co. vy. 
Hillman; i877) dh Wa. Sho ye Odes 315 
Broman vy. Kimball, 112 Kan. 186, 


210 P 191; Brickell v. Williams, 180 
Mo. A. 572, 167 SW 607; Yahnke v. 
Lange, 168 Wis. 512, 170 NW 722. 

[a] Lack of agency.—(1) An an- 
swer denying that defendant by him- 
self, or by or through his agents, so 
carelessly or negligently managed or 
operated the automobile in question 
that it ran into or collided with 
plaintiff's team is a mere denial of 
negligent operation of the automobile 
and of injury to plaintiff’s property 
and is not a denial of agency. Wil- 
liams v. Pedigo, 158 Ky. 509, 165 SW 
678. (2) Where, in an action against 
the father for the negligence of the 
son in operating his automobile, the 
only defense of the father is the 
want of agency of the son to use the 
automobilé at the time of the acci- 
dent and. evidence sustaining such 
defense is inadmissible on the fa- 
ther’s plea of the general issue, he 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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pleas of contributory negligence in actions for negli- 
gence in general** ordinarily apply to such a plea in 
actions for injuries caused by negligence in the 


operation of a motor vehicle.3> In 


such rules, in some jurisdictions evidence of con- 
tributory negligence is admissible under a general 
denial or a plea of the general issue;** but in most 
jurisdictions such negligence is not available as a 
defense unless it is specially pleaded*’ or appears 
Also, according to the 
weight of authority, the facts constituting the con- 
tributory negligence must be set out,°® and the facts 
stated must be such that the conclusion of negli- 
gence follows as a matter of law;4° but in some 
eases general allegations have been held sufficient 
in the ‘absencé of a motion to make the answer more 
A plea of contributory negli- 
gence on the part of a child of such an age as to be 
prima facie incapable of contributory negligence is 
insufficient,*? unless it alleges facts necessary to fix 
the responsibility of the infant for his alleged care- 
While allegations that the 
accident and the consequences thereof 
were due solely to the negligence of plaintiff and not 


from plaintiff’s evidence.*§ 


definite and certain.*! 


less or negligent acts.*# 
collision or 


should be given leave to file a special 
‘plea setting up that defense. Fore- 
man Bros. Banking Co. v. Dudeck, 
2 oo llipAmrs 64, 

[b]. Right of way under statute or 
ordinance.—(1) Where defendant “re- 
lies on the ordinance of a city and 
attempts to plead his rights under 
the ordinance, it is not sufficient to 
allege that under and by its terms 
he had the right of way over the 
other party to the action, or that it 
was the duty of the other party to 
have yielded the right of way, ete., 
as this is a mere conclusion of the 
pleader. On the contrary, he should 
set forth the terms of the ordinance 
and state facts which, if proved, will 
bring his case within the terms.” 
)Mann vy. Woodward, 217 Ky. 491, 496, 
290 SW 333. (2) Also while it is not 
necessary for defendant to plead 
facts showing that he had the right 
of way under a statute (Mann v. 
Woodward, supra), (3) he may do so 
if he desires (Mann y. Woodward, 
supra), (4) and where he attempts 
to do so, his pleading should be suffi- 
cient for that purpose (Mann _ yv. 
Woodward, supra). 

[ec] Compensation by payment of 
insurance.—In an action for damages 
to an automobile and for personal 
injuries alleged to have been caused 
by the negligence of defendant, the 
defense that plaintiff is not the real 
party in interest by reason of haying 
been fully compensated by the pay- 
ment of insurance policies carried by 
him is an affirmative defense, if a 
defense at all, and not available to 
the defendant unless specially 
pleaded. Shefts v. King, 100 Okl. 153, 
228 P 961. 

{[d] Last clear chance.—Answer 
held not effective to invoke last clear 
chance doctrine against plaintiff. 
Marshall y. Olson, 102 Or. 502, °202 
P 736. 

[e] Additional pleas.—It is proper 
to deny a motion, made at the close 
of the evidence, for leave to file a 
plea denying a certain matter which 
is not alleged in the declaration and 
which is immaterial even though con- 
flicting evidence bearing upon it has 
been introduced. Smith v. Tappen, 
208 Ill. A. 433 (make of automobile 
owned by defendant). 

34. See Negligence [29 Cyc 580 
et seq]. 

35. Terrill v, Walker, 5 Ala. A. 
535, 59 S 775; Giles v. Ternes, 93 
Kan. 140, 143 P 491; Lewis v. Steele, 
52 Mont. 300, 157 P 575. 

[a] . The word “liable” in a plea of 
contributory negligence that plaintiff | 
attempted to cross the road in front 
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accordance with 


tiff’s injury.*? 


of the approaching automobile, when 
she knew that by so doing she was 
“liable’’ to be struck by the machine, 
does not mean “probably,” but no 
more than ‘‘possibly.” Terrill v. 
Walker, 5 ‘Ala. A.-535; 59 S 775. 


36. See infra § 996. 
37. Ala.—Stewart v. Smith, 16 
Ala. A. 461, 78 S 724; Blalack v. 


Blacksher, 11 Ala. A. 545, 66 S 863. 

Cal.—Waxman y. Jennings,-72 Cal. 
A. 671, 238 P 98; Sommer v. Martin, 
55 Cal. A. 603, 204 P 33. 

Fla.—Florida Motor Transp. Co. v. 
Hillman, 87 Mlas512, 101) S, 31: 

Mo.—Lumb v. Forney, (A.) 190 SW 
988; Graham vy. Sly, 177 Mo. A. 348, 
164 SW 136; Cain v. Wintersteen, 
(A.) 128 SW 274. 


Mont.—Freisheimer v. Missoula 
Creamery Co.,-64 Mont. 4438, 210 P 
329; Puckett v. Sherman, 62 Mont. 


395, 205 PB 250. 

Or.—Ordeman v. Watkins, 114 Or. 
581, 236 P 483; Sanders v. Taber, 79 
Ori 5225) bye E94: 

Porto Rico.—Gonzfélez v. Malgor, 
ete., Co., 29 Porto Rico 97. s 

Tex.—Jones vy. Sunshine Grocery, 
(Civ. A.) 236 SW 614. 

38. Ariz.—Bruno vy. Grande, 251 P 
550. 

Cal.—Waxman vy. Jennings, 72 Cal. 
A> 671,238, P*98. 

Fla.—Florida Motor Transp. Co. v. 
Hillman, 87 Fla. 512, 101 S 81. 

Mo.—Lumb y. Forney, (A.) 190 SW 
988; Cain v: Wintersteen, (A.) 128 
SW 274. 

Mont.—Puckett  v. 62 
Mont. 395, 205 P 250. 

Tex.—Jones v. Sunshine Grocery, 
(Civ, A.) 236 SW 614. 


Sherman, 


39. Birmingham R., ete. Co. v. 
Barranco, 203 Ala. 639, 84 S 839; 
Cook vy. Standard Oil Co., 15 Ala. A. 


448, 73 S 763; Dover v. Archambeault, 
57 Cal. A. 659, 208 P 178; Freisheimer 
v. Missoula Creamery Co., 64 Mont. 
443, 210 P 329. 

{a] A ground of contributory neg- 
ligence not charged in the answer 
will not be given attention by the 
court. Speight v. Simonson, 115 Or. 
618, 239 P 542, 43 ALR 1149 (failure 
to give signal). 

[b] The respect in-which an ordi- 
nance was violated should be stated 
in an answer alleging that plaintiff’s 
animal was driven across a street in 
violation of an ordinance. Brickell 
v. Williams, 180 Mo. A. 572, 167 SW 
607. 

{c] That conduct or acts harm- 
less and prudent in themselves con- 
stituted contributory negligence must 
be shown otherwise than by mere 
conclusions of the pleader that they 
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to any fault or negligence on the part of defendant 
do not constitute a plea of contributory negligence** 
in the sense that a plea of contributory negligence is 
one of confession and avoidance,* 
such allegations are a sufficient plea to put in issue 
plaintiff’s negligence as the sole cause of the acci- 
dent from which his injuries arose.*6 
negligence may be sufficiently pleaded by an allega- 
tion in a cross complaint.** 

[§ 991] c. Replication or Reply.+® 
a replication that plaintiff was a passenger in-the 
automobile, and had no interest in or control over 
the automobile or the driver thereof, are a sufficient 
reply to averments of pleas that the negligence of 
the operator of the automobile contributed to plain- 
It is unnecessary,®° but not im- 
proper,®! to set up by way of a replication matters 
which could have been proved under the original 
counts without any replication, such as the negli- 
gence of the driver of the automobile after he saw 
plaintiff or deceased in a position of peril from 
which he could not escape.®” 

[§ 992] d. Demurrer. 
utes governing demurrers in civil actions generally** 


nevertheless 


Contributory 


Allegations of 


The general rules and stat- 


were negligent. McVoy v. Chassin, 
17 Ala. A. 646, 88 S 29. 

{d] Plea of contributory negli- 
gence held sufficient.—(1) In an ac- 
tion for injury to automobile from 
collision with truck. Freisheimer v. 
Missoula Creamery Co., 64 Mont. 443, 
210 P 329. (2) Plea alleging that 
plaintiff, after having seen an auto- 
mobile approaching him rapidly on a 
street, voluntarily stepped immedi- 
ately in front of it. Barbour v. 
Shebor, 177 Ala. 304, 58 S 276. (3) 
As to riding in car with intoxicated 
driver. McGeever v. O’Byrne, 203 
Ala. 266, 82 S 508. (4) Failure of 
driver to signal that he intended to 
pass another car traveling in the 
same direction. Government St. 
Lumber Co. v. Ollinger, 18 Ala, A. 
DLS} 942 Ss UT: 

[e] Plea of contributory negli- 
gence held insufficient.—(1) In an ac- 
tion for collision with pedestrian. 
Terrill v. Walker, 5 Ala. A. 535, 59'S 
775. (2) In an action for injuries 
to a passenger. Birmingham R., etc., 
Co. v. Barranco, 203 Ala. 639, 84 S 
839; Dover v. Archambeault, 57 Cal, 
A, 659, 208: P 178. (3) In an action 
for injuries from a forward vehicle 
being struck by a motor vehicle 
passing from the rear, that plaintiff 
negligently failed to turn to the right 
as soon as practicable. Standard Oil 
Co: va; Garter, 210 Alas (572, 9058S 575: 


40. Cook v. Standard Oil Co., 15 
Ala. A. 448, 73 S 763. 
41. Broman y. Kimball, 112 Kan. 


186, c2L07 Py TS. 
42. Hood, etc., 

Royal, 200 Ala. 607, 76 

seven years old). 
Contributory negligence of chil- 


Furniture Co. v. 
S 965 (chila 


dren: 
Generally see Negligence [29 Cye 
535]. 
In respect of motor vehicle see supra 
§§ 944-946. 
43. Jones v. Strickland, 201 Ala. 
138, 77 S562. 
44. Coffman y. Singh, 49 Cal, A. 
34255193... Pin 259) f 
45. Brkljaca v. Ross, 60 Cal. A. 
43055203) e290: 
46. Brkljaca v. Ross, supra. 


Grover v. Morrison, 47 Cal. A. 
BOL IOs PALO S: 

48. In negligence actions generally 
see Negligence [29 Cye 583]. 

49. Porter v. Jacksonville Electric 
Co., 64 Fla. 409, 60 S 188. 

50. Gardiner v. Solomon, 200 Ala. 
115, 75 S 621, LRA1917F 380. 


51. Gardiner v. Solomon, supra. 

52. Gardiner vy. Solomon. supra. 

See Pleading [381 Cyc 269 et 
seq]. 


1198 [42 C.J] 


are applicable to a demurrer interposed in an action 
to recover damages occasioned by the negligent 


operation of a motor vehicle.®4 
[§ 993] e. Motions. 


remedy available to defendant.°° 


entitled to.°? 


54. Ala.—Barfield v. 187 
Alay 579, 65 S$ 928, 

Cal.—Christie v. McCall, 35 Cal. A. 
5A Gr die PbO. 

Colo.—Walsmith 
Colo:/'326;) (236 P 783. 

Ga.—-Holbrooks v. Ford Rental 
System, 34 Ga. A. 588,130 SE 363; 
Jones v. Tanner, 26 Ga. A. 140, 105 


SE 705. 

Ky.—Mann vy. Woodward, 217 Ky. 
491, 290 SW 333. 

Utah.—Wright v. Intermountain 
Motor Car Co., 53 Utah 176, 177 P 237. 

{a] Specifying defect.—A particu- 
lar defect in a complaint is not avail- 
able on.a demurrer which asserts 
only general grounds and does not 
specify the particular defect objected 
to, aS required by statute. Stoude- 
mire v. Davis. 208 Ala. 495, 94 S 498 
(failure to aver that the highway, on 
which the accident happened, was a 
public highway); Barfield v. Evans, 
187 Ala. 579, 65 S 928 (failure to aver 
unequivocally, instead of inferen- 
tially, that defendant’s agent was en- 
gaged in the manual operation of the 


Evans, 


We) ELUGSON;, Govt 


ar). 

{[b] Absence of causal relation.— 
In.an aciion for personal injury from 
the collision of an automobile with 
a pedestrian, where it does not ap- 
pear from the petition that the al- 
leged violations of law in failing to 
display a number plate, and letting 
the automobile for hire.on Sunday, in 
violation of statute, had a causal re- 
lation to plaintiff’s injury, there is no 
error in sustaining demurrer to such 
allegations. Holbrooks Vv. Ford 
Rental System, 34 Ga. A. 588, 130 SE 
363. 

[e] he constitutionality of the 
Motor Vehicle Law (1) may be raised 
by demurrer (Christy v. Elliott, 216 
Till. 31, 74 NE 1035, 108 AmSR 196, 
1 LRANS 215, 3 AnnCas 487), (2) but 
the particular provision of the con- 
stitution claimed to be violated 
should be pointed out (State v. Cobb, 
113 Mo A. 156, 87 SW 551). 

55. Rehkamp v. Martin, 198 Ky. 
34, 247 SW 1115; Poppe v. Fluth, 47 
S. D. 5438, 199 NW 597. 

[a] Where there is a failure to 
allege which of defendants owned the 
automobile and which. was driving, 
defendants’ remedy is by motion to 
make more definite and _ certain. 
Poppe v. Fluth, 47 S. D. 548, 199 NW 
597. 


56. Harrington y. Stillman, 105 
INNS (475; 
57. Shepard v. Wood, 116 App. 


Div. 861, 102 NYS 306. 

[a] Application denied.—An ap- 
plication calling for the precise hour 
of the accident, the direction plaintiff 
was moving, the number of the auto- 
mobile with a description of it, in- 
cluding its make, color, size, kind of 
motive power, etc., and a description 
of its occupants at the time of the 
alleged accident was denied and such 
practice condemned as trifling with 
the court. Shepard v. Wood, 116 App. 
Div. 861, 102 NYS 306. 

58. Dover v. Archambeault, 57 Cal. 
A. 659, 209 P ‘178. 


In some jurisdictions a mo- 
tion to compel plaintiff to make the petition, declara- 
tion, or complaint more definite and certain is a 
In other jurisdic- 
tions, however, a party desiring a more particular 
statement of his opponent’s claim should apply for 
a bill of particulars®® and his application for a bill 
of particulars should not ask for more than he is 
A motion to strike out allegations 
which add nothing to other allegations may be prop- 
erly granted,®* but a refusal to grant it, when not 
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[§ 994] 11. 
Issues.°° 


[a] Bhus, in an action by a per- 
son who was riding in an automobile 
as a guest to recover damages for in- 
juries received in a collision between 
that automobile and defendant’s au- 
tomobile, it is proper to grant a mo- 
tion to strike from the answer an al- 
legation that plaintif“’s injuries were 
eaused by the negligence of the 
owner and driver of the automobile 
in which plaintiff was riding, where 
the allegation is not sufficient as a 
plea of contributory negligence and 
in a previous part of the answer de- 
fendant has sufficiently denied negli- 


gence in the operation of his auto- 


mobile. Dover v. Archambeault, 57 
GalisAl 6592 082 ise 

59. Dallas v. De Yoe, 53 Cal. A. 
452, 200 P 361. 

60. Instructions submitting issues 
to jury see infra § 1146. 

61. See Pleading [31 Cyc 671]. 

62. Williams v. Zang, (Tex. Civ. 
A.) 270 SW 1083; Hicks v. Morgan, 
(Tex. Civ. A.) 259 SW 263. 

[a] It is the duty of the trial 
court to determine what issues are 
raised by the pleadings. Wright v. 
Maddox, (Tex. Civ. A.) 288 SW 560. 

63. Goodwin v. Miller, 210 Ky. 407, 
276 SW 117; Jones v. Roche, (Tex. 
Civ. A.) 244 SW 227. 

[a] Ewo specifications of negli- 
gence.—Where plaintiff in his peti- 
tion specifies excessive speed and 
failure to give warning as the acts 
constituting defendant’s negligence, 
no issue is made as to defendant’s 
being negligent in any other particu- 
lar. Goodwin vy. Miller, 210 Ky. 407, 
276 SW 117. 

[b] Loss of control of defendant’s 
truck by the driver thereof may be 
a general issue in the case where the 
petition alleges such loss of control 
generally and a later allegation that 
the truck driver turned the steering 
wheel loose is construed not to be a 
specific allegation of loss of control 
in explanation of the first allegation. 
Debes v. Greenstone, (Tex. Civ..A.) 
260 SW 211. 

[ce] Speed.—An allegation in peti- 
tion that the, motor vehicle was 
driven at a dangerous rate of speed, 
namely, forty miles per hour, does 
not restrict the issue of speed to the 
specific rate named. Debes v. Green- 
stone, (Tex. Civ. A.) 260 SW 211. 

[d] Discovered peril.—(1) In an 
action by a passenger in a jitney car 
to recover damages for injuries sus- 
tained in a collision between the 
jitney car and a sand wagon, it was 
held discovered peril was not in issue 
as against the driver of the jitney 
where it had not been pleaded as 
against him, although it had been 
sufficiently pleaded as against the 
driver of the sand wagon. Jones v. 
Roche, (Tex. Civ. A.) 244 SW 227. 
(2) However, it has also been held 
that a count for simple negligence 
includes the issue of negligence after 
discovery of plaintiff's peril. God- 
frey v. Vinson, 215 Ala. 166, 110 S§ 13. 

[e] Intervening negligence may 
be an issue in the case, although not 
expressly pleaded. “The. usual and 
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prejudicial, is not error.*® 
Issues, 
As in other civil actions,*! in an action to— 
recover damages caused by the operation of a motor 
vehicle, the issues are confined to those raised by 
the pleadings of the parties;°? the only matters in 
issue are those alleged by plaintiff®* and sufficiently 
denied by defendant,®°* or new matter alleged by 
defendant®* and controverted, or deemed to be con- 
troverted, by plaintiff.°° 
[§ 995] b. Proof*’—(1) Matters To Be Proved. 
As in similar cases,°* plaintiff must prove every ma- 
terial allegation in issue that is necessary to estab- 
lish his cause of action;®® but he need not prove 


Proof, and Variance—a. 


proper allegations of defendant’s neg- 
ligence in a complaint cover any 
want of care on his part which may 
be proved in. a given case, whether 
original and primary negligence, or 
intervening negligence appearing in 
a later phase of the transaction.” 
Mezzi'v. faylor) 99" Conn: 1, 10; L209 
A 871. 

64. Humphrey v. U. S. 
Co. 49h Cal, A395; 2193" F609. 

[a] Belation of master and serv- 


ant.—Where plaintiff alleges that the- 


driver of the -truck causing the in- 


Macaroni 


jury was the servant of defendants, — 


a special plea by defendants denying 
that the driver was their agent 
raises an issue of fact. Shannon v. 
Nightingale, 321 Ill. 168, 151 NE 573, 

[b] A plea of the general issue 
(1) does not put in issue defendant’s 
ownership and operation of the car. 
Smith v. Tappen, 208 Ill. A. 433. (2) 
Where the charge is that of simple 
negligence in the operation of an au- 
tomobile along the public road, re- 
sulting in damage to a car approach- 
ing from the rear, the superior rights 
of defendant, as the driver of the 
forward car, are available to him un- 
der the general issue in rebutting the 
imputation of negligence. Govern- 
ment St. Lumber Co. v. Ollinger, 18 
Ala. A. 518, 94S 177. | 

{c] A plea of not guilty covers an 
averment in a special plea that de- 
fendant did not discover the peril of 
plaintiff in time to avoid the acci- 
dent. Porter v. Jacksonville Electric 
Co., 64 Fla. 409, 60 S 188. 


65. Kelley v. Hodge Transp. Sys- 
tem, 197 Cal. 598, 242 P 76 (negli- 
gence of driver of automobile in ~° 


which plaintiff was riding as guest). 

66. Kelley v. Hodge Transp. Sys- 
tem, supra. 

67. Presumptions and burden of 
proof see infra §§ 1001-1012. 

68. See Negligence [29 Cyc 586]; 
Pleading [31 Cye 674]. 

69. Ala—Massey v. Pentecost, 206 
Ala. 411, 90 S 866. 

Ind.—Brinkman vy. Pacholke, 
Ind. A. 662, 84 NE 762. 

Kan.—Zinn v. Updegraff, 113 Kan. 
25,2130 816. 

La.—Barabin v. Teche Transf. Co., 
Inc.,..1' aA Oe 

Mo.—Myers v. Kennedy, 306 Mo. 
268, 267 SW 810; Kroell v. Lutz, (A.) 
236 SW 424, 

N.. Y.—Willie v. Luczka, 193 App. 
Div, 826, 184 NYS) 751; “O'Neileys 
Kopke, 170 App. Div. 601, 156 NYS. 664 

Pa.—Farbo v. Caskey, 272 Pa. 573, 
116 A 543. 

Tex.—Dollar Dodge Rent Serv., Inc. 
v. McEwen, (Civ. A.) 278 SW 889. 

{a] Matters to be proved.—(1) 
Ownership or operation. Massey vy. 
Pentecost, 206 Ala. 411, 90 S 866. (2) 
Proximate cause. Coughlin v. Mark, 
173 Ky. 728, 191 SW 5038. (3) Proper 
and lawful driving. Willie v. Luezka, 
198 App. Div. 826, 184 NYS 751. (4) 
Violation of ordinance. Kroell vy. 
Luiz, (Mo. A.) 236 SW 424. 

{b] Proof of intentional act may 
Sustain affirmative negligence. Rogles 
v. United R. Co., (Mo.) 232 SW 93. 
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~ of them. 
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allegations in the petition, declaration, or complaint 
which are immaterial,’° not essentially descriptive 
of a cause of action,"+ not the gravamen of the 
complaint,’* or which are admitted by defendant 
either expressly or by a failure to deny.” 
plaintiff has made two or more allegations of negli- 
gence or alleged two or more acts of negligence, it 
is necessary"* and sufficient’™® for him to prove one 
A pedestrian, injured in connection with 
a collision of automobiles at a street intersection, is 
not bound to point out the exact way in which the 
accident ocecurred,’® or to exclude the possibility 
that 1t might have happened in some manner other 
Where plaintiff has 


than that which he elaims."? 


70. Ellis v. Sanberg, 41 Cal. A. 
506, 182 P 792; Brinkman v. Pacholke, 
41 Ind. A. 662, 84 NE 762. 

[a] For instance: (1) Size of ve- 
hicles. Bringman v. Pacholke, 41 
Ind. A. 662, 84 NE 762. (2) That 
plaintiff pedestrian was actually 
thrown to the pavement, as he al- 
leged. Ellis‘v. Sanberg, 41 Cal. A. 
506, 182 P 792. 

71. Royal Steam, Heater Co. v. 
Hilchey, (Mass.) 154 NE 335. 

72. Townsend v. Butterfield, 168 
Cal. 564, 143 P 760. : 

[a] Application of rule.— The 
gravamen of a complaint alleging 
that defendant ‘‘so unskillfully, care- 
lessly and negligently and recklessly 
ran, propelled and operated said au- 
tomobile, that said automobile was 
driven wantonly and maliciously and 
at a rate of speed in excess of twenty 
miles per hour, upon, against and 
over the plaintiff’ is unskillful and 
negligent driving of the automobile, 
rather than wantonness and malice 
due to driving at a speed exceeding 
twenty miles per hour, and the 
charge can “be established by proof 
of the collision, and that it was 
caused by negligence of the defend- 
ant, without proof of malice, wanton- 
ness, or recklessness and without 
proving that the automobile was go- 
ing twenty milesan hour.” Townsend 
v. Butterfield, 168 Cal. 564, 566, 143 P 
760. 

73. Humphrey v. U. S. Macaroni 
Co., 49 Cal. A. 395, 193 P 609; Hughes 
vy. Hudson-Brace Motor Co., 111 Kan. 
397, 207 P 795; Williams v. Pedigo, 
158 Ky. 509, 165 SW 678; Bernard v. 
Adams, (N. J. Sup.) 116 A 792. But 
see Farbo v. Caskey, 272 Pa. 573, 116 
A 543 (an undenied allegation in the 
statement of claim that the automo- 
bile was being driven by defendant’s 
agent at the time of the accident is 
not proof of such fact unless it is 
properly placed before the jury by 
the court or counsel as required by 


the Practice Act of 1915, Pen. L. 
p 485 § 135, St. [1920] § 17193.) 
[a] MWustrations.—Plaintiff need 


not prove (1) that defendant was the 
owner of the automobile (Humphrey 
vy. U. S. Macaroni Co., 49 Cal. A. 395, 
193 P 609; Bernard v. Adams, (N. J. 
Sup.) 116 A 792), (2) or that another 
person was the agent or employee of 
defendant (Humphrey v. U. S. Maca- 
roni Co., Supra; Williams v. Pedigo, 
158 Ky. 509, 165 SW 678), where in 
his answer defendant has admitted 
or failed to deny such facts. 

[b] Extent of admission.—(1) In 
an action for injury caused by de- 
fendant’s son in negligently operat- 
ing the father’s automobile, an ad- 
mission in the answer that the son 
was driving his father’s car with the 
knowledge of the father justifies the 
inference that it was done with the 
father’s consent. Duncan y. Overton, 
182 N. C. 80, 108 SE 387. (2) In an 
action for an injury by an automo- 
bile, an admission of an allegation in 
the complaint that “on or about” a 
specified day “at about 11:30 a. m.” 
defendant’s automobile was being 
used in his business does not amount 
to an admission that the automobile 
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Where 


was being used in defendant’s busi- 
ness at the time of the accident. 
Phillipson v. Moore, 209 App. Div. 
246, 204 NYS 526. (3) Where a com- 
plaint for personal injuries resulting 
from plaintiff’s being struck by de- 
fendant’s automobile in a city street 
alleged various ordinances, including 
a safety zone ordinance passed after 
the accident, and the answer ad- 
mitted these allegations, defe.dant’s 
pleading amounted to nothing more 
than an admission that the ordinance 
was passed on a given date and con- 
tained provisions with reference to 
the safety zone, which was an undis- 
puted fact, but did not admit that 
there was in effect at the time of the 
injury any ordinance whatsoever cre- 
ating or referring to safety zones. 
Rowell v. Eldridge Buick Co., 118 
Wash. 697, 204 P 772. 

{c] Failure to file affidavit of de- 
fense.—In applying a statute provid- 
ing that, in actions of trespass, cer- 
tain, but not other, averments not de- 
nied shall be taken to be admitted, it 
was held, in an action for injuries 
by one who alleged that he was 
struck by defendant’s motor truck, 
that the failure of defendant to file 
an affidavit of defense constituted 
an admission that the instrumental- 
ity charged with the accident was 
their truck doing their business and 
in charge of their chauffeur, but was 
not an admission that the truck came 
in contact with plaintiff. Flanigan 
v. McLean, 267 Pa. 553, 110 A: 370. 

{d] A sufficient general denial 
does not admit that the driver of an 
automobile by which intestate was 
killed was defendant’s servant and 
was actually within the scope of his 
authority. Parker v. Wilson, 179 Ala. 
361, 60 S 150, 43 LRA. 87. 

[e] Plea of contributory negili- 
gence.—That a plea of contributory 
negligence constitutes: an admission 
of negligence on the part of defend- 
ant has been both (1) affirmed 
(Young v. Campbell, 20 Ariz. 71, 177 
P 19) (2) and denied (Day v. Kelly, 
50 Mont. 306, 146 P 930): 

74 $%Murphy v. Mack, (Mo, A.) 239 
SW ° 595 

75. Croatian Bros. Packing Co. v. 
Rice, (Ind. A.) 147 NE 288; Walden 
v. Stone, (Mo. A.) 260 SW 526; Tyrer 
v.' Moore,‘ (Mo. A.) 250 SW _ 920; 
Woods v. Kansas City Light, ete., 
Co., (Mo. A.) 212 SW 899; Haake v. 
Davis, 166 Mo. A. 249; 148 SW 450; 
Dougherty v. Davis, 51 Pa. Super. 
229. 

76. Fraser v. Flanders, 248 Mass. 
62, 142 NE 836. 

77. Fraser v. Flanders, supra. ° 

78. O’Donnell v. Snyder, 231 Ill. A. 
581. 

79. Rasmussen v. Whipple, 211 
Mass. 546, 98 NE 592. 

[a] The gross negligence of the 
employee is immaterial. Rasmussen 
v. Whipple, 211 Mass. 546, 98 NE 592, 

80. Ala.—Chase Nursery Co. v. 
Bennett, 205 Ala. 202, 87 S 610. 

Cal.—Garrison y. Pearlstein, 68 
Cal. A. 326, 229° P' 348, 

Ga.—Orange Crush Bottling Co. v. 
Smith; 35 Ga. A. 92, 132 SE 259: 

Md.—Hopper v. Kelly, 145 Md. 161, 


142 C.J5.] 1199 


not alleged a willful or wanton injury, he must, in 
some jurisdictions, prove that he was exercising 
ordinary care for his own safety.7§ 

In a statutory action to recover damages for the 
death of a child struck by defendant’s automobile 
in which defendant was riding and directing the 
driver, plaintiff is obliged to show only ordinary 
negligence on the part of defendant or his driver.?? 

‘[§ 996] (2) Evidence Admissible under Plead- 
ings—-(a) In General. 
be lmited and confined to that admissible under the 
pleadings®® and bearing upon the issues raised by 
the pleadings.*+ 


The evidence received must 


In jurisdictions where general 
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- Mich.—Kelley v. Keller, 211 Mich. 
404, 179, NW ..237; Barger ov. Bissell, 
188 Mich. 366, 154 NW 107. 

Minn.—Saylor v. Motor Inn, 136 
Minn. 466, 162 NW 71. 

Mo.—Ventimiglia v. M. A. Heiman 
Mfg. Co., (A.) 256 SW 139. 

Oh.—Kronenberg vy. Whale, 21 Oh. 
A. 322, 153 NE 302. 

[a] Matters which must be 
pleaded.—(1) Wrongful and wanton 
act of chauffeur. Chase Nursery Co. 
yy. Bennett; 205° Alas" 202% 87 “S640: 
(2) Absence of license to operate. 
Barger v. Bissell, 188 Mich. 366, 154 
NW 107. 

{[b] Averments held to admit 
proof: (1) Of driving on wrong side 
of street. Devine v. Ward Baking 
Co., 188 Ill, A. 588. (2) Of failure to 
discover plaintiff's peril. Kelley v. 
Keller, 211 Mich. 404, 179 NW 237.' 
(3) That one defendant was servant 
and engaged in business of another. 
Pangburn v. Buick Motor Co., 151 
App. Div. 756, 137 NYS 37 [rev on 
other grounds 211 N. Y. 228, 105 NE 
423]. (4) Of absence of knowledge 
of previous reckless driving. Frank 
v. Wright, 140 Tenn. 535, 205 SW 434. 
(5) That vehicle was caused to run 
over and upon sidewalk. Ventimiglia 
v. M. A. Heiman Mfg. Co., (Mo. A.) 
256'SW 139. (6) That plaintiff was 
thrown into the street. Kroell v. 
Lutz, (Mo. A.) 210 SW 926. 

[c] Under plea of general issue, 
evidence as to ownership or the vehi- 
cle by defendant and agency of a 
third person is not admissible. Fore- 
man Bros. Banking Co. v. Dudeck, 233 
Til. A. 364; Kuchler v. Stafford, 185 
Ti As 99. 

[ad] Under general denial use of 
the vehicle by the driver for a pur- 
pose of his own may be_ shown. 
Shrader v. Roberts, (Tex. Civ. <A.) 
255 SW 469. 

{e] Evidence by way of justifica- 
tion or excuse cannot be introduced 
by defendant where he. denies that 
his conduct in anywise contributed 
to the accident. Dewhirst v. Leopold, 
194 Cal. 424, 229 P 30. 


81. Ala.—Ruffin Coal, ete. Co. v. 
Rich, 214 Ala. 622, 108 S 600. 
Cal.—Garrison v. Pearlstein, 68 


Cal. (AG. 326,229 WPsy848. 
Ind.—Beyer v. Safron, 84 Ind, A. ° 
512, 151 NE 620. 
Iowa.—Gose v. True, 197 
1094, 198 NW 528, 529. 
Ky.—Moore v. Hart, 171 Ky. 725, 
188 SW 861. 


Iowa 


Wash.—Shipley vy. Nelson, 121 
Wash, 39, 207 P 1046. 
[a] Ownership and control of 


vehicle.—Bosco v. Boston Store, 195 
ECA ooe 

[b] Evidence held not material to 
issues.—(1) Insurance against loss, 
Blalack .v. Blacksher, 11 Ala. A. 545, 
66 S 863. (2) Value of plaintiff's 
vehicle. Ruffin Coal, etc., Co. v. Rich, 
214 Ala. 622, 108 S 600. .(3) That 
driver misjudged space. Beyer v. 
Safron, 84 Ind. A. 512, 151 NE 620. 
(4) Speed not connected with col- 


lision. Young v. Campbell, 20 Ariz. 
Fe Uren ay Gr Ge Eee! oto 
[c] Under general issue.—Defend- 
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allegations of negligence are sufficient,S? any evi- 
dence tending to prove a general allegation of 
negligence is admissible.** On the other hand, the 
rule obtaining in negligence actions generally that, 
where specific acts constituting negligence are 
alleged, evidence of other acts of negligence is not 
admissible,** is applicable in an action to recover 
damages for injuries oceasioned by negligence in 
operating a motor vehicle;*® but the rule is to be 
reasonably construed.*® According to some deci- 
sions where the general averment of negligence is 
followed by an enumeration and averment of specific 
acts of negligence, plaintiff’s evidence will be con- 
fined to the acts of negligence specifically assigned ;°7 
but according to other decisions plaintiff is not lim- 
-ited to the specific acts of negligence alleged where 
general averments of negligence are also contained 
in the complaint.8 Under a petition or complaint 
alleging negligence generally on the part of defend- 
ant, plaintiff may introduce evidence of negligence 
under the humanitarian rule,8® even though he 
denies that he was guilty of contributory negli- 
gence.°° 
Lack of chains. Even though lack of chains on 
defendant’s automobile is not specially pleaded, evi- 
dence relative thereto may be admitted as tending 
to show the care required of him in operating the 
automobile under the existing conditions.®! 
Evidence of lack of proper lights on defendant’s 
automobile is admissible under a general allegation 
of negligence in driving a car upon a highway,” 
as well as under allegations of neghgence consisting 
of careless and reckness driving,®* failure to keep a 


ant’s violation of the last clear 
chance rule may be Submitted under 
the general issue. Mosso v. E. Hi: 
Stanton Co., 75 Wash, 220, 134 P 941, 


59 S 597; 


LRAI916A 943. : 99. 
82. .See supra § 983. H 115 A 429. 
3. Carnahan v. Motor Transit Co., [a] Thus, 
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98. Adler v. Martin, 
Moore v. Hart, 
725, 188 SW 861 (where only issue is 
whether collision took place). 

Black v. Hunt, 96 Conn. 663, 


in an action 


proper lookout for persons upon the highway,%4 
failure to give notice or warning to persons traveling 
upon the street that the automobile was standing in 
the street,®® or a violation of an ordinance requiring 
lights on both the front and rear of the automobile.%¢ 

Evidence of competency or incompetency of the 
driver or chauffeur of an automobile is inadmissible 
where there is no allegation®’ or issue®’ relative 
thereto, or where, although there is an allegation of 
incompetency, it is immaterial.®® 

Contributory negligence. It is held that in proy- 
ing contributory negligence defendant is entitled to 
introduce evidence only of such acts or omissions 
as he has specially pleaded ;* but it is also held that 
even where there is no plea of contributory negli- 
gence, it is competent for defendant to prove, as 
absolving himself from any imputation of negli- 
gence,” that the accident was wholly due to plain- 
tiff’s fault and negligence® or was a mere accident 
for which no one was to blame.* Plaintiff is entitled 
to introduce evidence to overcome a defense of 
contributory negligence;® and it is held not preju- 
dicial error to allow plaintiff, on the question of 
contributory negligence, to testify to matters con- 
cerning which defendant could not offer evidence.* 

[§ 997] (b) Evidence of Statute or Ordinance 
and Violation Thereof or Rights Thereunder.? 
Negligence on the part of defendant may be proved 
by evidence of violation of a statute or ordinance® 
under an allegation of such a violation,® or even 
under a general allegation of negligence.*° Also, 
under the general issue, defendant may introduce 
evidence of facts showing that he bad the right of 


L797 Ala>97, 


might prove, and plaintiff 
np de p iff had fully 


testified as to such matters, it was 
not prejudicial error to permit him 
to testify that he “could not do any- 
thing further” to avoid the collision. 
Garvey v. Ladd, (Mo. A.) 266 SW 
by aa Weis 


[§§ 996-997 


5 Cal, A. 402, 224 P 148; Freedman 
Denhalter Bottling Co., 54 Utah 

3, 182 P 843. ; rahe 
eae Intoxication.—Wise v. Schnei- 
der, 205 Ala. 537, 88 S 662; Milhouse 
v. Stroud, 134 S. C. 17, 131 SE 619. 

94. See Negligence [29 Cyc 584]. 

85. Hunter v. Quaintance, 69 Colo. 
28, 168 P 918; Mezzi v. Taylor, 99 
Conn, 1, 120 A 871; Hart v. Roth, 186 
Ky. 536, 217 SW 893; Shipley v. Nel- 
son, 121 Wash. 39, 207 P 1046. 

86. Mezzi v. Taylor, 99 Conn. 1, 
120 A 871. 

87. Shumake vy. Norton, (Mo. A.) 
238 SW 813; Smiley v. Kenney, (Mo. 
A.) 228 SW. 857; Clark v. General 
Motor Car Co., 177 Mo. A. 623, 160 
SW 576; McDonnell v. Columbia 
Taxicab Co., 168 Mo. A. 351, 151 SW 
767; Milhouse v. Stroud, 134 S. C. 17, 
131 SE 619; Shipley v. Nelson, 121 
Wash. 39, 207 P 1046. 

ge. Hart v. Roth, 186 Ky. 535, 217 
SW 893. 

89. Frankel v. Hudson, 271 Mo. 
495, 196 SW 1121; Bona v. Luehrman, 
(Mo, A.) 243 SW 386. 5 

90. Wittenberg v. Hyatt’s Supply 
Co., (Mo. A.) 219 SW 686 [overr 
Hough v. St. Louis Car Co., 146 Mo, 
A. 58, 128 SW 83]. 

91. Rettlia v. Salomon, 308 Mo. 
673, 274 SW 366; Carlson y. Herbert, 
118 Wash. 82, 203 P 30. 

92. Carnahan v. Motor Transit Co., 
65 Cal. A. 402, 224 P 143. 

98. Mezzi v. Taylor, 99 Conn. 1, 
120 A 871. 

94. Mezzi v. Taylor, supra. 

95. Kronenberg v. Whale, 21 Oh. 
A, 322, 153 NE 302. 

96. Kronenberg v. Whale, supra. 

97. Orange Crush Bottling Co, v. 
Smith, 85 Ga. A. 92, 182 SE 259. 


stranger against the owner of an au- 
tomobile to recover damages caused 
by the negligence of a servant of the 
owner, in driving or operating the 
automobile, an allegation in the com- 
plaint that the servant was incom- 
petent and inexperienced is an alle- 
gation of an immaterial fact and evi- 
dence either in support or refutation 
of it should be excluded. Black v. 
Hunt, 96 Conn, 663, 115 A 429. 

1. Blalock v. Blacksher, 11 Ala. A. 
545, 66 S 863; Garvey v. Ladd, (Mo. 
A.) 266 SW 727. 

2. Dignum v. Weaver, (Mo. A.) 
204 SW 566. 

3. Dignum v. Weaver, supra. 

4 Dignum v. Weaver, supra. 

5. Scholl v. Grayson, 147 Mo. A. 
652, 127 SW 415. 

[a] For example, where there is a 
charge of contributory negligence of 
the injured party, in passing hur- 
riedly from the sidewalk into the 
street near the automobile and so 
near it was impossible to stop in 
time to avoid the accident, and evi- 
dence in support of this defense is 
offered, it is proper to permit plain- 
tiff, for the purpose of overcoming 
the defense rather than as a basis of 
recovery, to prove the possibility of 
stopping the machine after the dan- 
gerous position of the injured person 


should have been seen. Scholl vy. 
Grayson, 147 Mo. A. 652, 127’ SW 
415, 

6 Garvey. v. Ladd, (Mo. A.) 266 
SW 727. 

{a] Thus, where, in an automobile 


collision case, defendant had pleaded 
only plaintiff’s failure to stop, to 
turn aside, or to keep lookout, as 
constituting contributory negligence, 
and thus limited matters which he 


7. Ordinance requiring li ; 
supra § 996. ‘4 . tele 

& Lenz v. Seibert, (Mo. A.) 259 

SW 829; Dortch v. Reichel Aoi Cox 
(Mo. A.) 223 SW 675. 
, [a] _Common-law action.—The rule 
is applicable in a common-law action. 
Lenz v. Seibert, (Mo. A.) 259 SW 
829; Dortch v. Reichel Motor Cos 
ie. a 223 SW 675. 

f enry v. Lingsweiler, (Cal. A. 
253 P 357; Fox v. McCormick, {i 
Kan. 91, 202 P 614; Lenz v. Seibert, 
(Mo. A.) 259 SW 829. 

{a]. All or part of ordinance.—An 
allegation that defendant’s automo- 
bile was driven in a reckless, care- 
less, and negligent manner in viola- 
tion of a designated ordinance is 
broad enough to sustain proof of any 
manner of driving forbidden by that 
ordinance, at least where it is not 
attacked by motion and there is no 
suggestion that defendant suffered 
any prejudice from a lack of specific 
reference in the petition to a part of 
the ordinance. Fox y, McCormick, 
110 Kan. 91, 202 P.614, : 

{b] Brakes in poor condition.— 
Evidence that the brakes of the auto- 
mobile were not in good condition is 
admissible where the complaint al- 
leges that the automobile was op- 
erated in a reckless, negligent, and 
careless manner and in violation of 
the laws of the state, and a statute 
provides that motor vehicles must be 
provided at all times with adequate 
brakes kept in good working order. 
Hieuey, v. Lingsweiler, (Cal. A.) 253 
Py soi. 

10. Opitz v. Schenck, 178 Cal. 636, 
174 P 40; Henry v. Lingsweiler, (Cal. 
A.) 253 P 357; Santina v. Tomlinson, 
Shy CalaAnee 9 tata Peas a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 997-1000] 


way under a statute;'t and in some jurisdictions 
evidence tending to show a violation of certain ordi- 
nances by plaintiff’s driver is admissible under a 
general denial as establishing contributory negli- 
An ordinance is admissible on the issue of 
negligence'* where a violation thereof has been 
pleaded;'* but not where it is not relevant!® or 
applicable*® to the facts of the case. 
to exclude evidence of a violation of law where it is 
not contended that such violation contributed to 
A motor vehicle statute of another 
state is not admissible in evidence when it is not 
Where plaintiff brings his action under 
a statute, he must confine his proof to statutory 


12 
gence. 


the accident.1? 
pleaded.18 


negligence.?9 


[§ 998] c. Variance.2° The general rules govern- 


11. Mann v. Woodward, 217 Ky. 
491, 290 SW 333. 
12. Horace F. Wood Transfer Co. 


v. Shelton, 180 Ind. 273, 101 NE 718. 


138. Dortsch y. Reichel Motor Co., 
(Mo, A.) 223-SW 675. 
14. Van Goosen vy. Barlum, 214 


Mich. 595, 188 NW 8. 

15. Hanna v. Royce, 119 Or. 450, 
249° P L738. 

{a] Injury to pedestrian.—An or- 
dinance relating to the conduct of 
automobile drivers in relation to each 
other on through traffic streets is not 
relevant to the facts in an action for 
injuries to a pedestrian from being 
struck by an automobile. Hanna v. 
Royce, 119 Or. 450, 249 P 1738. 


Bye Delohery v. Quinlan, 219 Ill. A. 
aS 
[a] An ordinance giving ambu- 


lances the right of way in the streets 
when conveying a patient or injured 
person to a hospital, or when pro- 
ceeding to the scene of an accident, 
is not admissible where the evidence 
shows that no one was being con- 
veyed to the hospital at the time and 
that the ambulance was not going to 
an accident. Delohery v. Quinlan, 
220°Tll. A...321. 

17. Belleveau v. S. C. Lowe Supply 
Co., 200 Mass. 237, 86 NE 301. 

18. Com.v. Martin, (RiI.))125.A:219, 

19. Dortch v. Reichel Motor Co., 
(Mo. A.) 223 SW 675. 

20. Amendment of pleading to 
conform to proof see supra § 988. 

21. See Negligence [29 Cyc 586]; 
Pleading [31 Cyc 700 et seq]. 

22. Ala. — Stallworth Turpentine 
Co. v. Ward, 210 Ala. 595, 98 S 719; 
Carter v. Shugarman, 197 Ala, 577,, 
VOLS. DLO: 

Conn.—Trout Brook Ice, etc., Co. v. 
Hartford Hiectric Light Co., 77 Conn. 
338, 59 A 405. 

Mo.—Brown v. Conser Laundry Co., 
246 SW 166; Shumake v. Norton, (A.) 
238 SW 813; Smiley v. Kenney, (A.) 
228 SW 857; Conley v. Lafayette 
Motor Car Co., 204 Mo. A. 37, 221 SW 
165; Ottofy v. Mississippi Valley 
Trust Co.,197 Mo. A. 473,196 SW 428. 

N. Y.—Shepard v. Wood, 116 App. 
Div. 861, 102 NYS 306; Finnegan y. 
Mayer, 191 NYS 706. 

Pa.—kKing v. Brillhart, 271 Pa. 301, 
114 A 515. 


Tex.—Williams v. Zang, (Commn, 
A.) 279 SW 815. 
See Baker v. Fogg, etc., Co., 95 


N. J. L. 230, 112 A 406 (there is 
probably no variance between a com- 
plaint alleging that plaintiff was en- 
deavoring to turn a named street ‘‘on 
his right side’ when he was struck 
by a car, and proof that the turning 
was to the left but kept to the right 
as required by law). 

[a] There is a material and fatal 
variance between an allegation: (1) 
Of willfulness and wantonness, and 
proof of mere negligence. Tognazzini 
v. Freeman, 18 Cal. A. 468, 123 P 540. 
(2) Of ownership of car by plaintiff, 
and proof of ownership in another. 


[42 C. J.—76] 
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Trial. 


It is not error 


[42 C.J.] 1201 


ing the question of variance between allegations and 
proof in similar actions?! are applicable in an action 
to recover damages caused by the negligent opera- 
tion of a motor vehicle.?? 

[§ 999] 12. Examination of Defendant before 
Under statutes authorizing the examination 
of a party before trial,?? it is proper to provide by 
order for the examination of defendant in respect. 
of matters within his knowledge,?+ but not as to 
matters beyond his knowledge,” or which involve an 
expert opinion,”® or which need not be established by 
plaintiff in order to prove a cause of action. ; 

[§ 1000] 13. Evidence?*—a. Judicial Notice. Un- 
der general rules,?? courts will take judicial notice 
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of facts concerning motor vehicles of common and 


Berz Co. v. People’s Gas Light, etc., 
Co., 209 Ill. A. 304. (8) That defend- 
ant negligently ran down a bicycle 
rider and collided with him so that 
he was violently thrown from the 
bicycle, and proof that the injury 
was caused by the slipping of the 
bicycle on the pavement or in some 
manner other than that alleged. 
Merklinger v. Lambert, 76 N. J. L. 
8065 Miz CA 19, 

[b] There is no material variance 
between an allegation that: (1) The 
collision occurred about three feet 
from the curb at the northwest cor- 
ner of a named avenue and a named 
street, and proof that .it occurred 
some twenty feet north of the point. 
Wilbert v. Sturgeon, 118’ Wash. 551, 
204 P 185.. (2) The accident occurred 
on the west side of the street, and 
proof that it occurred on the east 
side of the street, \here it is mani- 
fest from other allegations that it 
occurred on the “east” side, and that 
the word “west” is a clerical error. 
Kroell v. Lutz, (Mo, A.) 210 SW 926. 
(3) The autotruck struck plaintiff, 
throwing him to the ground, and 
proof that he was not thrown but 
slipped and fell in attempting to get 
out of the way of the truck. Ainslie 
v. Biggs, 211 Ill. A. 463. (4) A taxi- 
cab struck plaintiff while riding a 
motor cycle, and proof that he was 
struck after falling from the motor 
cyele. Young v. Quaker City Cab Co., 
87 Pa. Super. 294. (5) The car struck 
plaintiff’s horse, and caused him to 
run away, and proof that the car ran 
so close to the horse as to frighten 


him, without striking him, thereby 
causing him to run away. Weil v. 
Hagan, 166 Ky. 750, 179 SW 835. (6) 


An automobile ran upon and injured 
plaintiff, and proof that the machine 
frightened a mule hitched to a buggy 
in which plaintiff was riding and 
threw him out and injured him. Allen 
v.! Davie, 6—Fenn. Civs Ar 6305 1.(7) 
Plaintiff was a “passenger” and that 
the injury was caused by the car 
turning over, and proof that plaintiff 
was merely an invited guest and that 
the car only tilted on one side with- 
out turning over. Beard v. Klus- 


meier, 158 Ky. 153, 164 SW 319, 50. 


LRANS 1100, AnnCas1915D 342. (8) 
An automobile ran into a motor cycle, 
and evidence that the motor cycle 
ran into the automobile. Heryford 
v. Spiteaufsky, (Mo. A.) 200 SW 1238. 
(9) A truck driver negligently and 
without warning turned to the left 
and ran into a motor cycle which was 
endeavoring to pass him going in the 
same direction, and proof that after 
the motor cycle had turned to the 
left the motor truck ran into it. 
Haney v. Mutual Creamery Co., 67 
Mont, 278, 215 P 656. (10) Defendant 
drove his car thirty miles an hour, 
and proof that he drove it twenty-five 
miles per hour. Waller v. Graff, (Mo. 
A.) 251 SW) 738: (11) Defendant 
recklessly, carelessly, and negligently 
operated and ran his machine at a 


current knowledge,®° such as the nature and use of 


high rate of speed contrary to the 


laws of the commonwealth, and testi- 
mony that defendant negligently op- 
erated his machine at the time of the 
accident, although at such time he 
was not running it at a high rate of 
speed. Dougherty v. Davis, 51 Pa. 
Super. 229. 

23. See Discovery § 49 et seq. __ 

24. Pierce v. Morris, 192 App. Div. 
502, 182 NYS 182; Pulvin v. Sugar- 
mans Lilo) NYS ies 

[a] Dlustrations.—(1) Where a 
twelve-year-old boy injured by de- 
fendant’s automobile was alone at 
the time of the accident, was so serl- 
ously injured that he was at the 
point of death for weeks, and is un- 
able to find witnesses and investigate 
the facts, it is proper to provide, in 
an order for examination before trial, 
that defendant be fully examined as 
to the time, place, and circumstances 
of the accident. Pierce yv. Morris, 
192 App. Div. 502, 182 NYS 132. (2) 
Also where it is conceded, although 
not shown by the moving papers, 
that defendant is a physician and 
treated the boy professionally, it is 
proper to provide for an examination 
of defendant as to the nature, extent, 
and particulars of plaintiff's injuries 
just after the accident. Pierce v. 
Morris, supra. 

25. Pulvin v. Sugarman, 179 NYS. 
174 (ownership of car with which 
defendant’s ear collided). ; 

26, Pierce v. Morris, 192 App. Div. 
502, 182 NYS 132 (duration of plain- 
tiff’s injuries). 

27. Pulvin v. Sugarman, 179 NYS 
174 (matters admitted by defendant, 
such as ownership and control of au- 
tomobile by him). 

28. Judicial notice in general see 
Evidence §§ 1807-2008. 


29. See Evidence § 1810. 
30. Hedges v. Mitchell, 69 Colo. 
285, 194 P 620 (recognizing rule) ;. 


Mooney v. Canier, 198 Iowa 251, 197 
NW 625; Hartnet v. Hudson, 165 NYS 
1034; Crowell v. Duncan, 145 Va. 489, 
184 SE 576. See U. S. v. Juanillo, 23 
Philippine 212 (prosecution for negli- 
gent homicide in which defendant 
was condemned to pay a _ certain 
amount to heirs of deceased). And 
see cases infra text and notes 31-34. 

{a] Facts of common knowledge. 
—(1) That certain types of automo- 


bile are commonly tested by an 
actual run. Hartnet v. Hudson, 165 
NYS 1034. (2) That automobiles and 


other vehicles are frequently parked 
on both sides of the streets (Mooney 
v. Canier, 198 Iowa 251, 197 NW 625) 
(3) and that the space for travel 
is, therefore, mecessarily lessened 
(Mooney v. Canier, Supra). (4) That 
people owning automobiles have them 
insured. Sutzer v. Allen, 236- Mich. 
1, 209 NW 918. (5) That an automo- 
bile driver who is most competent 
and careful when sober becomes _ in- 
competent and reckless after indul- 
gence in drinks. Crowell v, Duncan, 
145 Va, 489, 135 SE 576. 
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such a vehicle in general,*! the mode of operation 
and other facts in respect of operation or control 
in general,®*? its dangerous effect on surrounding 
persons or objects,°* and the effect of certain weather 
conditions on the condition or operation of a motor 
vehicle.** On the other hand, there are certain mat- 
ters which the courts decline to take judicial notice 
of because they are not matters of common knowl- 
Courts will take judicial notice of certain 
natural laws®¢ and also of certain physical facts 
A state court will take 
judicial notice of a general domestic statute regulat- 
ing the use of motor vehicles,?s and in an action in 
a federal court for damages for injuries received in 
an automobile accident in a particular state, the 
court will take judicial notice of the law of the road 
of such state.2® But ordinarily municipal ordinances 


edge.®> 


which are before them.?7 


81. See cases infra this note. 

[a] Use.—(1) That the  over- 
whelming majority of vehicles that 
occupy the streets of cities at the 
present time are motor vehicles. Dice 
v. Johnson, 187 Iowa 1134, 175 NW 
38. (2) That in 1899 the use of an 
automobile was very limited, at least 
in Montana. Fergus Motor Co. v. 
Sorenson, 73 Mont, 122, 2385 P 422. 
(3) That ‘there is enormous traffic on 
improved highways. Graybiel v. 
Auger, 64 Cal. A. 679, 222 P 635. 

{[b] Nature and types.—That fire 
engines are of a Separate class and 
readily distinguishable from other 
motor vehicles, while automobiles, 
when being used by officers or em- 
ployees of a city, are not. State v. 
Preston, 103 Or. 631, 206 P 304, 23 
ALR 414. 

32. See cases infra this note. 

[a] Speed and control.—(1) That 
automobiles are generally driven at 
a higher speed than horse-drawn 
vehicles. Allen v. Smith, 5 Oh. A. 
284, 27 O. C. A. 203. (2) That auto- 
mobiles are more easily controlled 
than horse-drawn vehicles. Allen v. 
Smith, supra. (3) That an automo- 
bile cannot ordinarily be operated at 
much, if any, lower rate of speed 
than such as will permit its being 
stopped within three or four feet. 
Wener v. Pope, 209 Ky. 553, 273 SW 
92. (4) That a loaded truck moving 
two miles an hour on a granite block 
pavement does not skid five feet 
when the brakes are applied in the 
deliberate manner available under 
the circumstances disclosed, and 
that it is not possible for such a 
truck, moving at the rate of two 
miles an hour, to “roll along for 50 
feet.” Rosenberg v. American R. Ex- 
press Co., 198 NYS 224, 225. 

[b] Other illustrations.—(1) That 
it is the universal rule of the road to 
drive on the right-hand side of the 
street. Jacobs v, Richard Carvel Co., 
Inc.,\156 NYS 766. (2) That an elec- 
trick autotruck, driven on a smooth 
street, makes little noise, Hammer 
v. Bloomingdale Bros., Inc., 215 App. 
Div. 308, 2183 NYS 743. (38) That au- 
tomobiles can be run over smooth 
ways where there is little or no 
street traffic much more easily, safely, 
and quickly than over rough roads, 
or where their progress is délayed by 
the presence of other vehicles, or by 
the receiving or discharging of pas- 
sengers from street cars. Mathew- 
son v. Edison Hlectric Illum. Co., 232 
Mass) .576, 122 NH 743. (4) “That 
some drivers leave their automobiles 
standing in gear, and that others do 
not: Bailey v. Smith, 1382 S. C. 212, 
128 (SE 423. (5)) That motor trucks 
are operated or propelled by wasoline 
engines or motors which by the use 
of gasoline produce their own energy 
or motive power. Haddad v. Com- 
mercial Motor Truck Co., 146 La. 897, 
84 S$ 197, 9 ALR 1380. (6) That the 
highways of the state are generally 
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So constructed as to permit the en- 
forcement of a statute requiring au- 
tomobiles to yield two thirds of the 
road on meeting a carriage or other 
vehicle. Allen v. Smith, 5 Oh, A. 284, 
27.0. C. A. 203. 

33. See cases infra this note. 

[a] Tllustrations.—(1) That auto- 
mobiles on highways have a tendency 
to frighten animals (Trombley v. 
Stevens-Duryea Co., 206 Mass. 516, 
92 NE 764; Bailey v. Findlay, 7 Ont 
WN 24 [app dism 7 OntWN 159]), (2) 
especially where they are infrequent 
(Rochester v. Bull, 78 S. C.-249, 58 
SE 766). (3) That the blow-out of 
the front tire of an automobile is a 
dangerous occurrence. Klein v. 
Beeten, 169 Wis. 385, 172. NW 736, 
5 ALR 12387. 

84. See cases infra this note. 

fa] Ilustrations—(1) That the 
vision of the driver is obscured 
through the windshield when water 
is falling upon and trickling down 


over the glass (Phillips v. Hobbs- 
Parsons® Co) "6% Cali *A0 619999227 1 P 
622), (2) especially where the ma- 


chine is moving at the rate of twelve 
or fifteen miles an hour (Phillips v. 
Hobbs-Parsons Co., Supra). (3) That 
snow will gather on the windshield 
of an automobile being driven during 
a snowstorm, and that little progress 
would be made if it was attempted to 
keep the windshield entirely clear. 
Dube v. Sevigne, 81 N. H. 221, 123 A 
894. 

35. Perry v. Simeone, 197 Cal. 132, 
239 P 1056; Hedges v. Mitchell, 69 
Colo. 285, 194 P 620; Klein v. Beeten, 


169 Wis. 385, 172 NW 736, 5 ALR 
1237. 
{aj MTDlustrations.—(1) That a fif- 


teen-year-old girl is incompetent to 
drive an automobile (Perry v. Simeone, 
197 Cal. 132, 239 P 1056), (2) espe- 
cially where a statute prohibits the 
issuance of an operator’s license to 
anyone under fourteen (Perry  v. 
Simeone, supra). (3) That there are 
foot rails on automobiles so con- 
structed as to permit passengers to 
entangle their legs therein. Hedges 
v. Mitchell, 69 Colo, 285, 194 P 620. 
(4) That a blow-out of the front tire 
of a Ford automobile running at fif- 
teen miles an hour could not produce 
the accident in question. Klein vy. 
Beeten, 169 Wis. 385, 172 NW 736, 
5 ALR 1237. 

36. Wellman v. Wales, 98 Vt. 437, 
129 A 317. 

37. Wellman v. Wales, supra. 

38 Rush v. McDonnell, 214 Ala. 
47, 106° S175. 

{a] Illustration.—Statute making 
it unlawful for a person under a 
specified age to operate an automo- 
bile unless accompanied by an adult 
person. Rush vy. McDonnell, 214 Ala. 
471068 SP 175. 

Judicial notice of laws in general 
see Evidence §8§ 1944-1962. | 

39. Lane v. Sargent, 217 Fed. 237, 
133 CCA 231. 


[§§ 1000-1001 | 


regulating the use of motor vehicles will not be 
judicially noticed by courts having no special fune- 
tion to enforce them,*° except to the extent that the 
courts are required by statute*t to take judicial 
notice of such ordinances.*? 

[§ 1001] b. Presumptions and Burden of Proof; 
Res Ipsa Loquitur**—(1) In General. 
rules relating to presumptions** and burden of 
proof,*® particularly those which apply in actions 
for negligence in general,** ordinarily govern and 
control the presumptions and burden of proof in an 
action for injuries caused by a motor vehicle.** In 
accordance with such rules, the burden ordinarily is 
on plaintiff to establish each material fact which 
constitutes his alleged cause of action*® b 
preponderance of the evidence,*® such as to show the 
fact of the accident,®*° that defendant owned the car 


The general 


a fair 


[a] Evidence as to decisions inad- 
missible.—Decisions of the supreme 
judicial court of the state in which 
the injury occurred are not admissi- 
ble in evidence to prove the law of 
such state as a fact. Lane v. Sar- | 
gent, 217 Fed. 237, 133 CCA 231. 

Judicial notice of state statutes by 
federal courts in general see Evi- 
dence § 1945. 

40. Adler v. Martin, 179 Ala. 97, 
59 S 597; Muther v. Capps, 38 Cal. A. 
721, 177 P 882; Valenti v. Oster Bros 
Carriage, etc., Co., 154 La. 991, 98 S 
BIDOe c 
Judicial notice of municipal ordi- 
nances or by-laws in general see 
Evidence §§ 1960-1962. 

41. See statutory provisions. 

42. Edwards vy. EBarnest, 206 Ala. 
1, 89 S 729, 22 ALR 1387. 

Statutory provisions requiring 
courts to take judicial notice of ordi- 
nances in general see Evidence § 1961. 

43. Presumptions and burden of 
proof as to contributory negligence 
see infra § 1011. ; 


44, See Evidence §§ 25-88. 

45. See Evidence §§ 13-24. 

isch See Negligence [29 Cyc 589 et 
seq]. 

47. Lathrop v. Frank Bird Trans- 


fer Co., 81 Ind. A. 549, 142 NE 868; 
ane v. Jordan, 117 Me. 117, 102 A 

48. Conn.—Hantmann vy. Ryan, 92 
Conn. 216, 102 A 603. 
fae ae Eee vil Levy; (223) cL Fea 

Iowa.—Codner v. Stowe, 201 Iowa 
800, 208 NW 3380; Powell v. Alitz, 191 
Jowa 233, 182 NW 236; Baker v. Zim- 
merman, 179 Iowa 272, 161 NW 479. 

Ky.—Coughlin v. Mark, 173 Ky. 
T2351 LOIN SW), 5.03. 

La.—Reeves v. Pyle, 3 La. A, 718. 

Mo.—Conrad v. Hamra, (A.) 253 
SW 808; Wren v. Suburban Motor 
Transfer Co., (A.) 241. SW 464. 

N. Y.—Spinneweber v. Every, 189 
App. Div. 35, 177 NYS 801; O’Neil v. 
Hae 170 App. Div. 601, 156 NYS 


N. D.—Armann v. Caswell, 30 N. D. 
406, 152 NW 818. 

Porto Rico.—Castle v. Zorilla, 8 
Porto Rico Fed. 491. 

Tex.—Brown. v, City “Senv. "Coy 
(Commn, A.) 245 SW 656 [rev on 
other grounds (Civ. A.) 231 SW 140]; 
Gordon vy. Texas, etc., Mercantile, etc., 
Co., (Civ. A.) 190 SW 748; Posener v. 
Harvey, (Civ. A.) 125 SW 356. 

Vt.—Wellman v. Wales, 98 Vt. 437, 
129 A 317. > 

Va.—McNamara v. Rainey Luggage 
Corp., 139 Va. 197, 123:'SE 515; Trau- 
cen v. Oliver, 125 Va. 458, 99 SH 

[a] Thus plaintiff must prove the 
allegation that he was a guest on the 
invitation of defendant where such 
allegation is a material part of his 
case. Barnett v. Levy, 213 Ill. A. 129. 

49. See infra § 1043. 

50. See infra § 1003. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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which caused the injury,®! that defendant or his 
agent or servant was guilty of negligence or other 
misconduct as alleged,°? that such negligence or 
misconduct was the proximate cause of the injury 
complained of,®* that plaintiff suffered some injury 
or damage,°** the extent of such injuries,®* and the 
amount of the damages.°¢ The burden of proof in 
respect of the material facts which constitute plain- 
_ tiff’s alleged cause of action does not shift,°’ al- 
though the burden of evidence may, from time to 
time, shift,®8 

Affirmative defenses. The burden is on defendant 
to establish matters of affirmative defense.°® 

[§ 1002] (2) Proximate Cause of Injury.°° The 
burden of showing that the negligence or other mis- 
conduct of defendant was the proximate cause of 
the injury complained of is on plaintiff,°t and ordi- 
narily it will not be presumed that the misconduct 
of defendant was the cause of the injury.°? Where, 
however, defendant relies on the defense that the 
negligence of one other than himself was. the proxi- 
mate cause of the accident, it has been held that 
the burden of proof in that regard is on defendant,** 
but it has been held that setting up the negligence 


MOTOR. VEHICLES 


[42 C. J.]- 1208 


of another does not affect the burden of proof as to 
defendant’s negligence being the proximate .cause.** 
In: some jurisdictions where the violation of a regu- 
lation as to speed constitutes prima facie evidence®® 
of negligence,°* or where the happening of the acci- 
dent raises a presumption or inference® of negli- 
gence®® and the prima facie case has-been made out 
or the presumption or inference has arisen, the 
burden is on defendant to show that his fault was. 
not the cause of the accident or injury; but there is 
authority for the view that the burden is still on 
plaintiff to show that the wrong complained of was. 
the proximate cause of the injury.®° 

[§ 1003] (8) Fact of Injury and Negligence or 
Other Wrong of Defendant’°—(a) In General. It 
may be stated as a general rule that negligence is a 
fact which will not be presumed, but must be 
proved," but there is authority for the view that it 
will be presumed as bearing on the negligence of the 
driver of a motor vehicle that he saw whatever he 
should have seen if properly performing his duties.’ 
The burden of proving that defendant or his agent 
or ‘servant was guilty of negligence or other mis- 
conduct as alleged is on plaintiff,”? and this burden 


St. 8, 140 NE 319. 
{al Effect of pleading negligence 
of third person.—In an action by a 


51. See infra § 1007. 365, 120 A 878; Lavine v. Abramson, 
52. See infra. §§ 1007-1010. 142° Md: 222, 120'A 523; Sullivan v. 
53. See infra § 1002. Smith, 123 Md. 546, 91 A 456; Haver- 
54. See infra § 1003. male v. Houck, 122 Md. 82, 89 A 314. 
55. See infra § 10038. Mich.—Amley v. Saginaw Milling 
56. Young v. Campbell, 20 Ariz. 71,}Co., 195 Mich. 189, 161 NW 832. 

ei Tt 2 1.9: Mo.—Miller v. Wilson, (A.) 288 
[a] Where defendant pleads con-|SW 997; Rockwell v. Standard 


tributory negligence and admits that 
plaintiff was injured, the only burden 
of proof remaining with plaintiff is 
proof of the amount of damages suf- 
fered. Young v. Campbell, 20 Ariz. 
Gey = PSN etme BE 

57. Montanari v. Haworth, 108 Oh. 
St. 8,°140 NE 319; Gordon v. Texas, 
at Mercantile, etc., Co., (Tex. Civ. 

A.) 190 SW 748. 

Shifting of burden of proof in gen- 
eral see Evidence § 14 

58. Gordon v. Texas, etc., Mercan- 
tile, etce., Co., (Tex. Civ. A.) 190 SW 
748. 

Shifting of burden of going for- 
ward with evidence in general see 
Evidence § 21. 

59. Jones vy. Sioux City, 185 Iowa 
1178, 170 NW 445, 10 ALR 474; Pos- 
ener v. Harvey, (Tex. Civ. A.) 125 
Sw 356. 

fa] Tlustration.—In an action 
against a city for injuries received 
from a collision with a city-owned 
automobile, where the city alleges in 
avoidance that the car was a police 
car, engaged in a governmental act, 
the burden is: upon the city’to prove 
it. Jones v. Sioux City, 185 Iowa 
1178, 170 NW 445, 10 ALR 474. 

60. Burden of proof as to negli- 
gence of plaintiff see infra § 1011. 


61. Ala.—Karpeles v. City Ice 
Delivery Co., 198 Ala. 449, 738 S 642; 
Cedar Creek Store Co. v. Stedham; 


187 Ala. 622, 65 S 984; Patterson v. 
Milligan, 12 Ala. A. 324, 66 S 914; 
Blalack v. Blacksher, 11 ‘Ala. A. 545, 
66 S 863. 

Cal.—McConnell v. Quinn, 71 Cal. 
A. 671, 236 P 200; Fenn y. Clark, 11 
Ca Avr 79, 7103 GP 10 449 

Conn.—Salemme v. Mulloy, 99 
Conn. 474, 121 A 870; Brown v. Page, 
98 Conn. 141, 119 A 44. 

Del.—Simeone vy. Lindsay, 22 Del. 
224,65 AT7T8. 

Ind. —Horace F. Wood Transfer Co. 
v. Shelton, 180 Ind. 273, 101 NE 718. 

Iowa.—Williams v. Cohn, 201 Iowa 
1121, 206 NW 823. 

Kan. —Zinn v. Updegraff, 113 ion: 
Dont A toeee ol O. 

Ky. —Coughlin v. Mark, 173 ay, 
728, 191 SW 503. 

Lia.—Beard v. Morris, 156 La. 798, 
101 S 147; Carlisle v. Louisiana Oil 
Refining Corp., Did Ae Loreal, 

Md.—State v. Phillinger, 142 Md. 


Stamping Co., 210 Mo, A. 168, 241 SW 
979) Bibb! v. "Grady;' CA) 237 Siw 
1020; Haake v. Davis, 166 Mo. A. 249, 
148 Sw 450, 

N. H.—Taylor v. Thomas, 77 N. H. 
410, 92 A 740. 

N. Y.—Maloney v. Kaplan, 233 N. 
Y. 426, 1385 NE 838, 26 ALR 909; 
Martin v. Herzog, 228 N. Y. 164, 126 
NE 814; Franklin v. Marsh, 218 App. 
Div. 220; 218 NYS 155; Ackerman v. 
Fifth Ave. Coach Co., 175 App. Div. 
508, 162 NYS 49; Albertson v. Ans- 
bacher, 102 Misc. 527, 169 NYS 188; 
Schreiber v. Matlack, 90 Mise. 667, 
154 NYS -109; Thies v. Thomas, 77 
NYS 276. 

N. C.—Taylor v. Stewart, 172 N. C. 
203, 90 SE 134. 

Oh.—Montanari v. Haworth, 108 
Oh. St. 8, 140 NE 319. 

Okl.—Boling v. Ashbridge, 84 Okl. 
280, 203 P 894. 

Pa.—Flanigan v. McLean, 267 Pa. 
5538, 110 A 370; Wallace v. Keystone 
Auto. Co., 239 Pa. 110, 86 A’ 699. 

R. I1.—Kelly v: Davis, 135 A 602. 

Tex.—Riley v. Fisher, (Civ. A.) 146 
Sw 581. 

Vt.—Wellman v. Wales, 98 Vt. 437, 
129 A 317; Wellman v. Wales, 97 Vt. 
245, 122 A 659; Hatch v. Daniels, 96 
Vt. 89, 117 A 105. 

Wash.—Walker v. Butterworth, 122 
Wash. 412, 120 P 813. 

{a] Before defendant, whose au- 
tomobile struck another automobile 
which killed plaintiff’s intestate, 
could be held liable, it was necessary 
to show that defendant’s automobile 
struck the other machine in such a 
way as to change its direction or ac- 
celerate its speed, and thereby helped 
to bring about the accident. Baskett 
v. Coombs, 198 Ky. 17, 247 SW 1118. 

Burden of proving as to plaintiff’s 
negligence see infra § 1011. 

62. Bibb v. Grady, (Mo. A.) 231 
Sw 1020. 

[a] Evidence of excessive speed 
of defendant’s automobile raises no 
presumption of law that the death of 
plaintiff's intestate was caused by 
such excessive speed. Howard, etc., 
Realty Co. v. Berman, 212 Mo. A. 401, 
245 SW 606; Bibb v. Grady, (Mo. A.) 
231 SW 1020. 

63. Ross v. Williamette Valley 
Transfer Co., 119 Or. 395, 248 P 1088. 

64. Montanari v. Haworth, 108 Oh. 


guest for an injury sustained by a 
collision between the automobile in 
which he was riding and the automo- 
bile of defendant, an averment in de- 
fendant’s answer in connection with 
a’ general denial that whatever in- 
juries plaintiff sustained were caused 
by the negligence of the driver of the 
automobile in which plaintiff was 
riding or by the acts of plaintiff does 
not prevent the burden of proof from 
resting on plaintiff to show that de- 
fendant’s negligence was the proxi- 
mate cause of the injury sus ained. 
Montanari v. Haworth, 108 Oh. St. 8, 
140 NE 319. 

65. See supra § 635. 

66. Moore v. Hart, 
188 SW 861. 


171 Ky. 725, 


67. See infra § 1004. 

68. Seeing Denver Co. v. Morgan, 
66 Color 565) 185 Paseo: 

69. Hartje v. Moxley, 235 Ill. 164, 


85 NE 216; Howard, ete., Realty Co. 
v. Berman, 212 Mo. A. 401, 245 SW 
606. 

70. PRPresumptions and burden of 
proof as to centributory negligence 
see infra § 1011. 

28 


71. Del.—Walls. v. Windsor, 


Del, 265, 92 A 989; Grier v. Samuel, 
27 Del. 106, 86 A 209; Hannigan’ v: 
Wright, 21 Del. 537, 63 A 234. 


Fla._Mathers v. Botsford, 82 Mla. 
497, 90 S 375. 

Iowa.—In re Hill, 208 NW 334. 

Mich.—Grogitzki v. Detroit Ambu- 
lance Co., 186 Mich. 374, 152 NW 923. 

Minn.—Carson — v. Turrish,. 140 
Minn, 445, 168 NW 349, Let ATO SR 
1154. 

N. Y.—Thies v. Thomas, 77 NYS 
276. 

[a] Action against driver’s ad- 
ministrators.— Where the driver of an 
automobile and a passenger riding 
with him were killed in the same ac- 
cident, to which there was no eye- 
witness, a rebuttable presumption 
arises in an action against the ad- 
ministrators of the deceased driver 
that the latter was exercising due 
care. In re Hill, (lowa) e208 NW 334. 

Presumptions as to negligence in 
general see Negligence [29 Cyc 589 
et seq]. 

72. Kelly v. Schmidt, 142 La. 91, 
76 S 250. 

[a] Rule applied where a person 
who was killed by a truck was so 
situated that he could be seen by 


the driver. Kelly v. Schmidt, 142 La. 
91, 76 S 250. 
73. Ala.—Cedar Creek Store Co. v. 


Stedham, 187 Ala. 622, 65 S 984; Pat- 


1204 [42 C.J.] 


does not shift,’ even though facts sufficient to raise 
the presumption of negligence are shown;’> but 
where plaintiff makes out a prima facie case’ or a 
presumption of negligence has arisen, defendant has 
the burden of rebutting or overthrowing such pre- 
sumption,’’ and must show that the motor vehicle 
was operated in compliance with the law and with 


all proper precautions required 


terson v. Milligan, 12 Ala. A. 324, 66 
S 914; Blalack v. Blacksher, 11 Ala. 
A. 545, 66 S 863. 

Ark.—Snow v. Riggs, 290 SW 591; 
Millsaps v. Brogdon, 97 Ark. 469, 134 
SW -632, 32 LRANS 1177. 

Cal.—Diamond v. Weyerhaeuser, 
178 Cal. 540, 174 P 38; Sacramento 
v. Hunger, (A.) 249 P 223; McConnell 
VWiuOunn Ge Cal oAL 671, 236. 2010: 
Leal v. Martin, 59 Cal. A. 760, 211 P 


853; Hagenah vy. Bidwell, 46 Cal. A. 
OOo Gus Os 
Colo.—Seeing Denver Co. v. Mor- 


gan, 66 Colo. 565, 185 P 339. 
Conn.—Brown v. Page, 98 Conn. 
141, 119 A 44; Johnson v. H, M. Bul- 
lard©o.695. Connei251 ,00L iA 70,) 12 
ALR 766; Suga v. Haase, 95 Conn. 
208, 110 A 837; Brown v. New Haven 
Taxicab Co., 98 Conn. 251, 105 A 706; 
Dunbar v. Jones, 87 Conn. 253, 87 A 


787. 
Del. Wollaston vio Stiltz)" 31% Del. 
273, 114 A 198; Lemmon v. Broad- 


water, 30 Del. 472, 108 A 273; Travers 
v. Hartmann, 28 Del. 302, 92 A 855; 
Walls v. Windsor, 28 Del. 265, 92 A 
989; Brown v. Wilmington, 27 Del. 
492, 90 A 44; Grier v. Samuel, 27 Del. 
106, 86 A 209; Simeone v. Lindsay, 22 


Dele e224 BP 6> WANTS Pannigan’ “vi 
Wright, 21 Del. 537, 63 A 234. 

D. G—Reaver v. Walsh, 55 ‘App. 
159, 37S (2d) 204. 

Fla.—Florida Motor Transp. Co. v. 
Hillmansaase = Klass eob2 2 OI Se 3a 
Mathers v. Botsford, 82 Fla. 497, 90 

US2375. 


Ind.—Horace F. Wood Transfer Co. 
v. Shelton, 180 Ind. 273, 101 NE 718. 

Iowa.—Williams v. Cohn, 201 Iowa 
1121, 206 NiW (823; (\Caplan Vv. Rey- 
nolds, 191 Iowa 453, 182 NW 641; 
Baker v. Zimmerman, 179 Iowa 272, 
161 NW 479; Dreier v. McDermott, 
157 Iowa 726, 141 NW 315, 50 LRANS 
566. 

Kan.—Zinn v. Updegraff, 113 Kan. 
25, 213 RP 816. 

La.—Mequet v. Algiers Mfg. Co., 
147 La. 364, 84 S 904; Carlisle v. 
Louisiana Oil Refining Corp., 3 La. 

142 Md. 


AN 671. 

Md.—State v. Phillinger, 
865, 120 A 878; Lavine v. Abramson, 
142 Md. 222, 120 A 523; Carnaggio v. 
“Chapman, 131 Md. 285, 101 A 672; 
Baltimore City Taxicab Co. v. Eman- 
uel, 125 Md. 246, 93 A 807; Sullivan 
v. Smith, 123 Md. 546, 91 A 456. 

Mass.—Di Rienzo v. Goldfarb, 153 
NE 784; Whalen v. Mutrie, 247 Mass. 
316, 142 NE 45; Jabbour v. Central 
Constr. Co., 238 Mass. 453, 131 NE 
194; Cowles v. Springfield Gas Light 
Co., 234: Mass. 421, 125 NE 589. 

Mich.—Amley v. Saginaw Milling 
Co., 195 Mich. 189, 161 NW 832; Gro- 
gitzki v. Detroit Ambulance Co., 186 


Mich. 374, 152 NW 9238; Tolmie v. 
Woodward, Taxicab Co., 178 Mich. 
426, 144 NW 855. 

Minn.—Chase_ v. Tingdale, 127 


Minn, 401, 149 NW 654. 

Mo.—Winter v. Van Blarcom, 258 
Mo. 418, 167 SW 498; Miller v. Wil- 
Son wuGAL) a 2885 jo Ww 99%) Conrad aN; 
Hamra, (As 253 SW 808; Haake v. 
Davis, 166 Mo. A. 249, 148 SW 450. 

Mont.—Day v. Kelly, 50 Mont. 306, 
146 P 930. 

N. Y.—Maloney v. Kaplan, 233 N. 
Y. 426, 185 NE 838, 26 ALR 909; 
Burkes vy. Lieberman, 218 App. Div. 
600, 218 NYS 593; Mandun v. Blue 
Valley Creamery Co., 214 App. Div. 
211, 212 NYS 94; Brianzi v. William 
M. Crane Co., 196 App. Div. 58, 187 


MOTOR VEHICLES 


stances.78 


eral. 


by the cireum- 


NYS 441; Ackerman v. Fifth Ave. 
Coach): CojA§ Man Apps Diver 08h E62 
NYS 49; Philpot v. Fifth Ave. Coach 
Co., 142 App. Div. 811, 128 NYS 35; 
Albertson v. Ansbacher, 102 Misc. 
527, 169 NYS 188; Schreiber v. Mat- 


lack, 90 Misc. 667, 154 NYS 109; 
Young v., Sibley, ete., Co., 119 NYS 
446; Thies v. Thomas, 77 NYS 276. 


N. C.—Taylor v. Stewart, 172 N. C. 
203, 90 SE 134. 

N. D.—Armann y. Caswell, 30 N. D. 
406, 152 NW 813. 

Oh.—Montanari_ v. 108 
Oh. St. 8, 140 NE 319. 

Okl.—Boling v. Ashbridge, 84 Okl. 
ZR08 203) Seas os: 

Or.—West. v. Kern,:88 Or. 247, 171 
P 1050, LRA1918D 920. 

Pa.—Dattola v. Burt, 288 Pa. 134, 
135 A 786; MeMillen v. Strathmann, 
PA: eee lain lgy Kiyo Cn aici bee a iicen Uke Keke aie 
Keystone Auto. Co., 239 Pa. 110, 86 
A 699; Gavin v. Bell Tel. Co., 87 Pa. 


Haworth, 


Super. 276; Berreski v. Philadelphia 
Blectric Co., 62 Pa. Super. 62. 
Philippine.—U. S. v. Crame, 30 


Philippine 2. 
R. I.—Kelly v. Davis, 135 A 602. 
Tenn.—Cochran v. Pavise, 1 Tenn. 


Give Ar, 
Tex.—Zucht v. Brooks, (Civ. A.) 
(Civ. 


216 SW 684; Riley v. Fisher, 
A.) 146 SW 581. 

Vt.—Wellman v. Wales, 98 Vt. 437, 
129 A 317; Wellman v. Wales, 97 Vt. 
245, 122 A 659. 

Va.—McGowan v. Tayman, 144 Va. 
358, 132 SE 316; Kendricks v. Nor- 
folk, 139 Va. 702, 124. SE 210; Hicks 


v. Romaine, 116 Va. 401, 82 SE 71; 
Baugher v. Harman, 110 Va. 316, 66 


SE 86. 

Wash.—Nouguier v. Morgan, 250 
P 954; Walker v. Butterworth, 122 
Wash. 412, 210 P 813; Jones v. Harris, 
122.> Wash? 69, 210°-P -22;.Singer:;v. 
Metz Co., 107 Wash. 562, 182 P 614, 
186% B25 32%5> MeCanna.v,” Silke, 75 
Wash, 383, 134 P 1063. 

Wis.—Blazic v. Franzwa, 179 Wis. 


260, 191 NW 572; Klein v. Beeten, 
ae Wis. 385, 172 NW 736, 5 ALR 
degen 


Alta.—Hough v. Bellerive, 18 Alta. 
L. 483, 69 DomLR 254, [1922] 3 West 


Wkly 490. 
eine C.—Queer v. Greig, 5 DomLR 


Ont.—Bradshaw v. Conlin, 40 Ont. 
L, 494, 39 DomLR 86. 

[a] Extent of burden.—Plaintiff 
must show some specific act or omis- 
sion, or must show such a condition 
of matters that it would have been 
impossible for the accident to have 
occurred except through the negli- 
gence of defendant, Young v. Sibley, 
etc., Co., 119 NYS 446. 

{b] Violation of statute.—Where 
plaintiff relies on a statute requir- 
ing the operator of a motor vehicle 
to operate it in a careful and prudent 
manner, and at such speed as not to 
endanger another, it is incumbent on 
him to prove that the automobile 
was not operated in a prudent man- 
ner or that it was operated at an 
unreasonable speed. Leal v. Martin, 
BOL Calk MAT 7.6.0)" 2 Psd 3: 

{c] Position in road.—The burden 
is on plaintiff in an action for dam- 
ages caused by a collision with an- 
other motor vehicle on a highway, 
where there was no fault attribut- 
able to either party with respect to 
the rate of speed or the lights on the 
ears, to establish that defendant at 
the time of the collision was en- 


a 


[§§ 1003-1004 


[§ 1004] (b) Happening of Injury—aa. In Gen- 
The burden of showing the fact of the alleged 
occurrence’? and the details thereof,®° that it re- 
sulted from the particular cause contended for by 
plaintiff where it might have resulted from several 
causes,®! and that defendant suffered some injury or 


croaching upon plaintiff’s half of the 
road. Hough v. Bellerive, 18 Alta, 
L. 483, 69 DomLR 254, [1922] 3 West 
Wkly 490. 

{d] Gratuitous bailor’s knowledge 
of defects.—In an action for death of 
a person riding with a gratuitous 
bailee of a car resulting from the 
coming loose of the body due to de- 
fective fastenings, the burden is upon 
the plaintiff to prove that defendant 
owner at the time of the loan knew 
of the defects causing the accident, 
and not merely-that he ought to have 
known of them. Johnson v. H. M. 
Bullard Coz 95,Conn, 251, fi) Avera 
12 ALR 766. ; 

{e] Concurrent negligence.—Where 
plaintiff sues for injuries received in 
a collision between defendant’s au- 
tomobile and an automobile in which 
plaintiff was riding as a passenger, 
plaintiff has the burden of showing 
at least concurring negligence of de- 
fendant which was proximately re- 
sponsible for the collision. Franklin 
Marts 218 App. Div. 220, 218 NYS 

[f] - Knowledge of danger.—In an 
action for the death of a boy, run 
over when he fell after jumping on 
the side of a school bus, the burden 
was on plaintiff to show that the 
driver saw or should have seen the 
boy hanging on in time to prevent 
the accident. Nouguier v. Morgan, 
(Wash.) 250 P 954. é 

[g] The fact that defendant 
pleads contributory negligence does 
not relieve plaintiff from proving 
negligence of defendant. Day v. 
Kelly, 50 Mont. 306, 146 P 930. 

[h] Effect of pleading negligence 
of third person.—In an action by a 
guest for an injury sustained by a 
collision between the automobile in 
which he was riding and the automo- 
bile of defendant, an averment in de- 
fendant’s answer in connection with 
a general denial that whatever in- 
juries plaintiff sustained were caused 
by the negligence of the driver of 
the automobile in which plaintiff was 
riding or by the acts of plaintiff 
does not prevent the burden of proof 
from resting on plaintiff to show that 
defendant was negligent in the op- 
eration of his automobile as charged. 
Montanari v. Haworth, 108 Oh. St. 8, 
140 NE 319. ; 

{i] Statute applicable in criminal 
proceeding which placed burden of 
proof on defendant was held’ not ap- 
plicable in civil action. Queer v. 
Greig, (B. C.) 5 DomLR 308. 

Statutory provisions affecting bur- 
den of proof see infra § 1005. 

74. Seeing Denver Co. v. Morgan, 
66 Colo. 565, 185 P 339; Baker v. 
Aimirier aan, 179 Iowa 272, 161 NW 

75. Baker v. Zimmerman, supra. 

76. Prima facie case in general 
see infra § 1003. 

77. Seeing Denver Co. v. Morgan, 
66 Colo. 565, 185 P 339. 

78. Devecchio v. Rieketts, 66 Cal. 
A. 334, 226 P 11. 

79. Wellman v. Wales, 98 Vt. 437, 
129 A 317; Wellman y. Wales, 97 Vt. 
245, 122 A 659. 


, 
, 


80. Carlson v. Kansas City, etce., 
ae Transit Co., (Mo. A.) 282 SW 
81. Kendricks v. Norfolk, 139 Va. 


702, 124 SE 210; Hicks v. Romaine, 
116 Va. 401, 82 SE 71: 

Defendant’s negligence or wrong aS 
proximate cause see supra § 1002. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 


Serie a! ae. eh 


8 1004] 


— 


Be 


damage*? and the extent of such injuries,** is on 
plaintiff. Ordinarily the mere fact of injury is not 
a sufficient basis for a presumption that the driver 
or operator of the automobile was negligent ;** it is 
not sufficient evidence to charge the driver or opera- 
tor of the automobile with negligence or liability,®® 
or to make out a prima facie case of negligence,*® 
nor does it place on defendant the burden of ac- 


82. McConnell v. Quinn, 71 Cal. A. 
671, 236:P 200; Horace F.~ Wood 
Transfer Cor "vi Shelton, 180 Ind. 273, 
101 NE 718; Weiller v. Weiss, 124 
Md. 461, 92 A 1028. 

83. Young v. Bacon, (Mo. A.) 183 
Sw 1079. 


84. Ark.—Millsaps v. Brogdon, 97 
rier 469, 1384 SW 632, 82 LRANS 


Cal.—Depons v. Ariss, 182 Cal. 485, 
188 P 797; Diamond v. Weyerhaeuser, 
TS Calis 405 174, Pr 88x 

Del.—Lemmon y. Broadwater, 30 
AT Zn LOS) Ae 2g. 

Fla.—Mathers v. Botsford, 82 Fla. 
497," 90 S375. 

Ida. —Quillin v. Colquhoun, 42 Ida. 
522, 247 P 740 

I11— Gordon 'y. Stadelman, 202 Ill. 
mia. \* D5 ty 

Ind. ——Lathrop yv. Frank Bird Trans- 
fer Co., 81 Ind. A. 549, 142 NE 868. 

Md.—Lavine vy. Abramson, 142 Md. 
222, 120 A 523; Sullivan-v. Smith, 123 
Md. 546, 91 A 456. 

Mass.—Whalen vy. Mutrie, 247 
Mass. 316, 142 NE 45; Rizzittelli v. 
Vestine, 246 Mass. 391, 141 NE 110. 

Mich.—Smith v. Peets, 217 Mich. 
255, 186 NW 397; Gardiner v. Stude- 
baker Corp., 204 Mich. 313, 169 NW 
828; Massachusetts Bonding, etc., 
Co. v. Park; 197 Mich. 142. 163 NW 
891; Barger v. Bissell, 188 Mich. 366, 
154 NW 107. 
ee Mo.—Miller y. Wilson, (A.) 288 SW 

N. J.—Francis v. Atlantic City Gas 
Co:, 83 N. J. Li. 704, 85° A 232. Horo- 
"uae a Gottwalt, (Sup.) 102 A 930. 

Marius v. Motor Delivery 
Rei 146 App. Div. 608, 131 NYS 357: 
Young v. Sibley, ete, Co, 119 NYS 


N. D.—Vannett v. Cole, 41 N. D. 
260, 170 NW 663. 
Okl.—-Wilson v. Roach, 101 Okl. 30, 
222 P 1000. 
282 Pa 318. 
278 Pa. 


Pa.—Gilles v. Leas, 
127 A 774; Ferrell v. Solski, 
565, 123 A 493; Flanigan v. McLean. 
267 Pa. 553, 110 A 370; Gavin v. Bell 
Tel. Co., 87 Pa. Super. 276; Davis v. 
Osborn, 62 Pa. Super. 291; Connolly 
v:. Ritter, 43 Pa. Co. 527. 

30 


Philippine-—U. S. v. 
Philippine 2. 

S. C.—Sanders v. Hayes, 128 Ss. (on 
181, 122 SE 572. 

Utah.—Richards v. Palace Laundry 
Co., 55 Utah 409, 186 P 439. 

Va.—McGowan v. Tayman, 144 Va. 
358, 132 SE 316; Riggsby v. Tritton, 
‘143 Va. 903, 129 SE 493. 45 ALR 280.! 

Wis.—Linden v. Miller, 172 Wis. 
20, 177 NW 909, 12 ALR 665; Klein 
v. Beeten, 169 Wis. 385, 172 NW 736, 
5 ALR 1237. 

[a] Injury to pedestrian.—(1) The 
fact that a pedestrian was injured by 
a motor vehicle raises no presump- 
tion that the operator of the vehicle 
was negligent. Millsaps v. Brogdon. 
97 Ark. 469, 134 SW 632, 32 LRANS 
1177; Marius v. Motor Delivery Co.. 
LAG GADD Divs .O08sutoly. NUYS? 85%. 
Gilles v. Leas, 282 Pa. 318, 127 A 774; 
McAvoy v. Kromer, 277 Pa. 196, 120 
A 762; Flanigan v. McLean, 267 Pa. 
553, 110 A 370; Gavin v. Bell Tel. Co.. 
87 Pa. Super. 276. This is true 
even where the pedestrian is a child. 
Barger v. Bissell, 188 Mich. 366, 154 
NW 107; Francis v. Atlantic City 
Gas Co., 838 N. J. L. 704, 85 A 232. 
(3) Where plaintiff was struck and 
knocked down, when attempting to 
cross a street, by a motor truck 
which she had seen before attempting 
to cross, and which was going ‘“‘fast,” 


Crame, 


MOTOR VEHICLES 


the case was not one where the doc- 
trine of res ipsa loquitur applied. 
Rothfeld v. Clerkin, 98 Misc. 192, 162 
NYS 1056. 

[b] No presumption of negligence 
of operator of motor vehicle from 
fact of collision with another type of 
vehicle.—(1) Collision between a mo- 
tor vehicle and a. bicycle (Richards 
v. Palace Laundry Co., 55 Utah 409, 
186 P 439; McGowan v. Tayman, 144 
Va. 358,132 SE 316), 
bicycle rider was on the wrong side 
of the street (Richards v. Palace 
Laundry Co., supra.). (3) Collision 
between an automobile and a sled 
eoasting across the road. LesHe v. 
Catanzaro, 272 Pa. 419, 116 A 504. 

4) Collision between the wagon on 
which plaintiff was riding and de- 
fendant’s automobile. Diamond v. 
Weyerhaeuser, 178 Cal. 540, 174 P 38. 

{c] The skidding of an automobile 
(1) does not necessarily imply negli- 
gence (Linden v. Miller, 172 Wis. 20, 
177 NW 909, 12 ALR 665); (2) nor 
does ‘it require the application of the 
Goctrine of res ipsa loquitur (Linden 
v. Miller, supra). 

[ad] Other illustrations. — (1) 
Where defendant permitted an inex- 
perienced girl to drive the vehicle. 
Smith v. Peets, 217 Mich. 255, 186 
NW 397. (2) Collision between an 
automobile and a telephone pole re- 
sulting in an injury to a guest of the 
driver. Ferrell. v.. Solski, 278 Pa. 
565,123 A. 493. 

[e] Fact of collision based on in- 
ference.—Where, in an action for the 
death of a bicyclist, the fact that 
defendant hit the bicycle is based on 
an inference from other facts, it can- 
not be made the basis of an inference 
that defendant was careless in hit- 
ting the bicycle, because of defend- 
ant’s testimony that, when he passed 
deceased, there was nothing to pre- 
vent passing in safety. Wellman v. 
Wales, 98 Vt. 437, 129 A 317; Well- 
man v. Wales, 97 Vt. 245, 122 A 659. 

85. Del.—Walls Ww Windsor, 28 
Del. 265, 92 A 989. 

Iowa.—Pixler v. Clemens, 195 Iowa 
529, 191 NW 375. 

Kan.—Zinn v. Updegraff, 113 Kan, 
25 suelo SA6. 

Mass.—Washburn v. R. F. Owens 
Co., 252 Mass. 47, 147 NE 564; Loner- 
gan v. American R, Express Co., 250 
Mass. 30, 144 NE 756; Nager v. Reid, 
240 Mass. 211, 133 NE 98. 

Mich.—Fuller v. Magatti, 231 Mich. 
213, 2083 NW 868; Gardiner v. Stude- 
baker Corp., 204 Mich, 3138, 169. NW 
828; Barger v. Bissell, 188 Mich, 366, 
154 NW 107. 

Mo.—Winter v. Van Blarcom, 258 
Mo. 418, 167 SW 498; Miller v. Wil- 
son, (A.) 288 SW 997. 

N. Y.—Brianzi v. William M. Crane 
Co., 196 App. Div. 58, 187 NYS 441; 
Dudley v. Raymond, 148 App. Div. 
886, 133 NYS 17; Rothfeld v. Clerkin, 
98 Misc. 192, 162 NYS 1056. 

Pa.—Dattola v. Burt, 288 Pa. 134, 
15» A. 736% (Watson ive olit, 288 . Pa: 
175, 135 A 631; Rosenthal v. Philadel- 
phia Phonograph Co., 274 Pa. 236, 117 
A 790; King v. Brillhart, 271 Pa. 301, 
114 A 515; Gavin v. Bell Tel. Co., 87 
Pa. Super. 276. 

Wis.—Koperski vy, Hoeft, 179 Wis. 
281, 191 NW 571. 

[a] The skidding of a motor vehi- 
cle, standing alone, is not evidence of 
negligence. Lonergan y. American R. 
Express Co., 250 Mass. 30, 144 NE 
756; Burke v. Cook, 246 Mass. 518, 
141 NE 585; Loftus v. Pelletier, 223 


counting for the accident.*” 
res ipsa loquitur,’* however, where the accident or 
injury is such that in the ordinary course of events 
does not occur if the person in charge of the motor 
vehicle uses proper care, proof of the happening of 
the accident in .the absence of evidence to the con- 
trary is presumptive evidence of negligence on the . 
‘part of such driver or operator,®® or, as perhaps 


(2) where the] 
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Under the doctrine of 


Mass. 63, 111 NE 712; Williams v. 
Holbrook, 216 Mass. 239, 103 NE 633. 

[b] Proof of injury to a pedes- 
trian by a motor vehicle (1) does not 
of itself establish negligence. , Mc- 
Avoy v. Kromer, 277 Pa. 196, 120 A 
762; King v. Brillhart, 271 Pa. 201, 
114 A 515; Gavin v. Bell Tel. Go; 87 
Pa. Super. 276; Koperski v. Hoeft, 179 
Wis. 281, 191 Nw 571. (2) Nor is it 
of itself evidence of negligence. 
O’Keefe v. United Motors Serv., 253 
Mass. 6038, 149 NE 599. 

[ec] Rear end collision.—The mere 
happening of a rear end collision 
does not prove negligence. Wash- 
burn v. R. F. Owens Co., 252 Mass. 


47, 147 NE 564, 

86. Millsaps v. Brogden, 97 Ark. 
469, 1384 SW 632, 32. LRANS 1177; 
Massachusetts Bonding, etc., Co. v. 
Park, 197 Mich, 142, 163 NW 891. 

[a] Injury to pedestrian.—Mill- 
saps v. Brogden, 97 Ark. 469, 134 SW 
632, 32 LRANS 1177. 

87. Simpson v. Jones, 284 Pa. 596, 
Pod PAS 5 Ade 

[a] The skidding of the rear 
wheels under unusual and unantici- 
pated circumstances does not put the 
burden on the driver to account for 
the accident. Simpson y. Jones, 284 
Pa, 596, 134 A 541. 


88. See Negligence [29 Cyc 590 et 
seq]. 
89. Colo.—Seeing Denver Co. v. 


Morgan, 66 Colo. 565, 185 P 339. 
Iowa.—Brown v. Des Moines Steam 
Bottling Works, 174 Iowa 715, 156 
NW 829, 1 ALR 835. 
Mo.—Carlson v. Kansas City, etc., 
Auto Transit Co., (A.) 282 SW 1087. 
N. J.—Mackenzie vy. Oakley, 94 N. 


alos 16. li0 SAL 77s 

Qh.—Barnes v. Kirk Bros. Auto. 
Cord, 35 ee oy Ct. 2328. 

Va.—Rig Vv. ‘Critton sa 43 War 
903, 909, 139 ea 493, 45 ALR 280. 

Wash, "Elliott v. Seattle Chain, 


ete:, Co., 251 P 117; Kolbe v. Public 
Market Delivery, etc., Co.; 130 Wash. 
302, 226 P 1021; Hayes v. Staples, 


129 Wash. 436, 225 P 417. 

See U. S. v. Crame, 30 Philippine 2 
(prosecution for reckless driving). 

“Tt has always been necessary that 
we look to the nature and quality of 
the accident. These cases which sus- 
tain the presumption do so, not be- 
cause there was an accident, but be- 
cause of its character.” Riggsby v. 
Tritton, supra. 

[a] Reason for rule.—‘“It is there- 
fore evident that the bed rock of the 
principle of presumption of negli- 
gence arising from the fact of injury 
is that of probabilities—whether the 
accident is one which in the ordinary 
course of events would not have hap- 
pened if proper care had been. used 
by the person having charge of the 
instrumentality which caused the in- 
jury.” O’Connor v. Adekman, 96 N. 
Jee 153.7, gS See A3 69. 

[b] Injury to passenger for hire. 
—Seeing Denver Co. v. Morgan, 66 
Colos 156555 185aePaiss9e0 Carlson sve 
Kansas City, etc., Auto Transit Co., 
(Mo. A.) -282 SW 1037; Hayes v. 
Staples, 129 Wash. 436, 225 P 417. 

[ce] Vehicle diverted onto side- 
walk.—A driver was chargeable with 
negligence under the doctrine of res 
ipsa loquitur where the machine was 
diverted from the street onto the 
sidewalk and struck a_ pedestrian, 
Brown v. Des Moines Steam Bottling 
Works, 174 Iowa 715, 156 NW 829, 1 
ALR 835. 

[d] Demonstration for sales pur- 


1206 [42 C.J.] 


more accurately stated, gives rise to an inference of 
negligence,®® and makes out a prima facie case of 
Such proof relieves plaintiff from 
showing the particular act of negligence,®? and 
places on defendant the burden of explaining that 
the accident did not occur from want of care on his 
part,®* or that his negligence was not the proximate | 
This inference or pre- 
sumption may be rebutted by proof of freedom from 
The doctrine of res ipsa loquitur does 


negligence.®! 


cause of the accident. 


negligence.®® 


poses.—Where a _ prospective’ pur- 
chaser was injured in the course of a 
demonstration in the garage of de- 
fendant company as a result of the 
sudden starting of the vehicle, it was 
held that the rule applied. Barnes v. 
aa Bros; “Auto: Co.; 35. Oh. Cir. Cr. 
233. 

Injury to passenger in general as 
raising presumption or inference of 
negligence see Carriers §§ 1426-1434. 

90. Ivins v. Jacob, 245 Fed. 892 
[afi-250 Hed: 431, 162 -CCA (501); 
Dowd y. Atlas Taxicab, etc., Co., 187 
Cal. 523, 202 P 870. See Salminen v. 


Ross, 185 Fed. 997 [aff 191 Fed. 504, | 


ie CCAL 143i) 
automobile ran 
tiff’'s wagon). 

[a] Injury to person on sidewalk. 
—Where the circumstances of an in- 
jury to a person struck by an auto- 
mobile while on the sidewalk justi- 
fies an inference of negligence of 
some one, it justifies the inference of 
negligence of defendant who was 
driving the car, in the absence of 
proof that the car was beyond his 
control, as proof of such fact is with- 
in his power to produce. Ivins v. 
Jacob, 245 Eed. 892 [aff on other 
grounds 250 Fed. 431, 162.CCA 501]. 

[b] It is an “inference,” and not 
a “presumption,” from the showing 
of the overturning of a taxicab in- 
juring a passenger, that it occurred 
through the negligence of the driver. 
Dowd v. Atlas Taxicab, ete., Co., 187 
Cal. 523, 202’ P 870: But see Bauho- 
féer'y, Crawford, 16 Cal. A676). 117 P 
931 (where it was said that the hap- 
pening of the accident raised a pre- 
sumption of negligence). 

91. Ill.—Masten v. Cousins, 
Til, A, 268. 

Iowa.—Brown v. Des Moines Steam 
Bottling Works, 174 Iowa 715, 156 
NW 829, 1 ALR 835. 

Mass.—Washburn y. R. F. Owens 
Co., 252 Mass. 47, 147 NE 564, 

Pa.—Wallace v. Keystone 
Co., 239 Pa. 110, 86 A 699. 

Wash.—Hayes v. ° Staples, 
Wash. 436, 225 P’ 417. 

Eng.—Barnes Urban Council v. 
London Gen. Omnibus Co., 100 L. T. 
Repay. Se-115s 

Man.—Helgason v. Howard, 32 Man. 
88, 65 DomLR 81, [1922] 1 WestWkly 
865. 

[a] Releasing brake on hill.—A 
driver whose motor car stallS going 
up a hill should know that when he 
releases his brake in starting the 
engine again the car will run back 
unless he can get his cluteh in 
quickly enough to check it, and where 
this happens and his car runs back 
into another car which he knows is 
stalled behind him, and causes in- 
jury to it and its occupants, he is 
guilty of negligence and liable in 
damages; in such a case the doctrine 
of res ipsa loquitur applies. Helga- 
son v. Howard, 32 Man. 88, 65 Dom 
LR 81, [1922] 1 WestWkly 865. 

92. Washburn v. R. F. Owens Co., 
252 Mass. 47, 147 NE 564; Carlson v. 
Kansas City, etc., Auto Transit Co., 
(Mo. A.) 282 SW 1087, 

93. U. S.—lIvins v. Jacob, 245 Fed. 
892 [aff 250 Fed. 431, 162 CCA 501]. 

Cal.—Carnahan v. Motor Transit 
Co., 65 Cal. A. 402, 224 P 143; Bauho- 
fer v. Crawford, 16 Cal. A. 676, 117 
12) eda Ie 


(where defendant’s 
into rear of plain- 
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fendants.: The 


Iowa.—Brown v. Des Moines Steam 
Bottling Works, 174 Iowa 715, 156 
NW 829, 1 ALR 835. 

Mass.—Washburn v. R. F. Owens 
Co., 252 Mass. 47, 147 NE 564. 

Minn.—Whitwell v. Wolf, 127 Minn. 
529, 149 NW 299. 

Mo.—Carlson v. Kansas City, etc., 
Auto Transit, Con CA) 282. SW. A03ax7. 

N. J.—Mackenzie v. Oakley, 94 N. 
J. L. 66, 108 A 771. ‘ 

N. Y.—Grudberg v. Ehret, 79 Misc. 
627, 140 NYS 3879. 

Oh.—Barnes v. Kirk 
Costs> “OhwGin Chae: 

Va.—Trauerman v. Oliver, 125 Va. 
458, 99 SE 647. 

Wash.—Kolbe v. Public Market 
Delivery, etc., Co., 130 Wash. 302, 
226, PR 1020," Bayes \v. > Staples,’ 129 
Wash. 436, 225 P 417. 

Eng.—Barnes Urban Council v. 
London Gen. Omnibus Co., 100 L. T. 
Rep. -N., Si 115. ; 

See U. 8. v. Crame, 30 Philippine 2 
(prosecution for reckless driving). 

[a] Rear end collision.—An expla- 
nation was required where there was 
a rear end collision ona broad smooth 
road on which there was no great 
congestion. Washburn v. R. F. 
Owens Co., 252 Mass. 47, 147 NE 264. 

[b] Where a pedestrian standing 
on the sidewalk is struck by a motor 
vehicle, the burden is on defendant 
driver to show that he was not negli- 
gent. Trauerman v. Oliver, 125 Va. 
458, 99 SE 647. 

{c] Injury to horse. — Where 
plaintiff proves that he tied his horse 
not far from where an automobile 
was standing on the opposite side 
of the street, and that a short time 
later he discovered that the horse 
had been so badly injured by defend- 
ant’s automobile that it had to be 
killed, the burden is on defendant of 
explaining that the accident did not 
oecur from want of care on his part. 
Whitwell v. Wolf, 127 Minn. 529, 149 
NW 299. 

{d] Evidence that omnibuses be- 
longing to defendant and so con- 
structed as to overhang the sidewalk 
when drawn up close to the curb 
struck and injured lamp-posts along 
the sidewalk is sufficient to throw 
upon defendant the burden of show- 
ing that the drivers exercised reason- 
able care to avoid injuring the lamp- 
posts, and in the absence of any such 
evidence to warrant a finding that 
the drivers were negligent. Barnes 
Urban Council v. london Gen. Omni- 
bus’ Co., 100 L. 'I.. Rep. N: <S. 115. 

{e] Failure to secure vehicle.—In 
an action for injury received in a 
collision with defendant's truck, 
which started down trade after the 
driver had left it standing on the 
grade, the burden was ou deiendant 
to show that the cause of the truck’s 
starting was something other than 
negligence of the driver in failing 
properly to secure it. Kolbe v. Pub- 
lic Market Delivery, ete. Co., 130 
Wash. 302, 226 P 1021. 

94. See supra § 1002. 

95. U. S.—lIvins v. Jacob, 245 Fed. 
892 [aff 250 Fed, 431, 162 CCA 501]. 

Iowa.—Brown v. Des Moines Steam 
Bottling Works, 174 Iowa ‘15, 156 
NW 829, 1 ALR 885. 

Minn.—Whitwell v. Wolf, 127 Minn. 
529, 149 NW 299, 

Oh.—Barnes v. Kirk Bros. 
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not apply where there is no want of evidence as to 
the cause of the accident and the manner in which 
it oceurred,®* where the proof leaves room for a 
different presumption or inference,®’ or where it 1s 

shown that the accident might have happened as the 
result of one of several causes;®* nor does it apply, 
ordinarily, where there is merely a showing of a 
collision between motor vehicles,®® at least where 
each of them was owned by one of the two de- 


application of the doctrine of res 


Co so Oh. Cir Ctr vas. 
Va.—Trauerman y. Oliver, 125 Va. 
458. 99 SE 647. 


Wash.—Hayes v. Staples, 129 
Wash. 436, 225 P 417. 
96. Carlsen v. Diehl, 57 Cal. A. 


731, 208 P 150; Dorne v, Adams, 243 
Mass. 438, 1387 NE 650; O’Donohue 
vy. Duparquet, ete., Co., 67 Misc. 435, 
123 NYS 193; Riggsby v. Tritton, 143 
Va. 908, 129 SH 493, 45 ALR 280. 

{a] Failure to secure standing 
vehicle.—Where the evidence and in- ~ 
ferences warranted findings that a 
truck was left on a descending grade 
without being properly secured, there 
was ample proof of negligencé, and 
the doctrine of res ipsa loquitur had 
no application. Dorne v. Adams, 243 
Mass. 438, 137 NE 650. 

[b] Negligence of a party defend- 
ant.—Where a passenger for hire is 
injured by a collision between the 
vehicle in which he was riding and 
another vehicle, and sues the owners 
of both vehicles, and his proofs 
clearly show that the accident was 
entirely due to the negligence of the 
operator of the other vehicle, 
is no presumption that his injuries 
were the result of negligence of the 
operator of the vehicle in which he 
was riding, and the owners of such 
vehicles are under no duty to offer 
any evidence to disprove negligence 
of the operator. Norris v. National 


Biscuit Co., 216 App. Div. 462, 215 
NYS 478. 
[ec] Collision of automobiles at 


street intersection.—Riggsby v. ‘Trit- 
oor 143 Va. 903, 129 SE 493,45 ALR | 
280. 


97. Carlsen v. Diehl, 57 Cal. A, 


_T31, 208 P 150; Reaver v. Walsh, 55 


App: AGD. VC tb 933 FE hr) i204 
Buzzello v. Sramek, 110 Nebr. 262, 
193 NW 743; Klein v. Beeten, 169 


Wis. 885) LT2-NW %36);75 ALR al2ate 

[a] Opportunity for interference 
by third person.—The doctrine of res 
ipsa loquitur does not apply in case 
of injury caused by an automobile 
rolling from a parking place by 
gravity after it had been parked for 
a considerable time where others 
than the owner had been in proximity 
to the car. Buzzello v. Sramek, 1106 
Nebr. 262, 1983 NW 743. 

98. Klein v. Beeten, 169 Wis. 385, — 
172 NW 736; 5 ALR '1237: 

[a] Tlustration.—Where an acci- 
‘dent might have happened either 
from a defect in the car or from the 
negligence of the driver, the reason 
for the rule res ipsa loquitur fails, 
and it cannot be invoked. Klein vy. 
Beeten, 169 Wis. 385,172 NW 736, 5 
ALR*1237. Q 

99. Lemmon v. Broadwater, 30 
Del. 472, 108 A 273; Zinn v. Upde- 
graff, 113 Kan. 25, 213 P 816; Miller 
v. Wilson, (Mo. A.) 288 SW 997; 
Linden v. Miller, 172 Wis. 20, 177 NW 
909, 12 ALR 665. 

[a] Where the drivers of both 
cars involved in a collision were vio- 
lating the law of the road, the pre- 
sumption is, if any presuniption at 
all obtains, that the accident was the 
result of the combined fault of both. 
Twedt v. Seattle Taxicab Co., 121 
Wash. 562, 210 P 20. 

1. O’Connor v. Adekman, 96 N. J. 
HH 379539, WLS Ass 69e 

“A collision between two automo- 
biles in a public street would prob- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


there. — 


§§ 1004-1005] 


ipsa loquitur does not operate to shift the burden 


of proof,? but merely shifts the 


dence;® nor does it transform the general, issue into 


an ehrmiative defense. 


[§ 1005] bb. Statutory Provisions. By some stat- 
utes the necessity of proving negligence or improper 
conduct on the part of the owner or driver of the 
motor vehicle placed on plaintiff by the common- 
law rule’ is removed,® and on proof by plaintiff of 
a loss or damage to person or property incurred or 
sustained on a public highway or street by reason of 
a presumption arises that it was 
caused by negligence or other aprons conduct of 


a motor vehicle,‘ 


the owner or driver of such vehicle,® 


of proof is on such owner or driver to show that the 
loss or damage was not due to negligence or im- 
proper conduct on his part;® and even where plaintiff 
admits his own neghgence, the driver must prove 
that he could not by the use of ordinary and reason- 
able care have avoided the accident which re- 
The view has been taken that such a stat- 
ute must be strictly construed in favor of defend- 


sulted.1° 


ably not happen unless the driver of 
one or the other was negligent, but 
experience Shows us that ordinarily 
Such an accident is not the result of 
negligence on the part of both 
drivers so as to raise, without fur- 
ther proof than the fact of the col- 
lision, a presumption .f negligence 
on the part of the driver of each 
» vehicle.” O’Connor v. Adekman, 
supra. 

2. O’Donohue v. Duparquet, etc., 
Co., 67 Misc. 435, 123 NYS 1938; Des- 
marchier v. Frost, 91, Vt. 138, 99 A 782. 

3.  Desmarchier v. Frost, supra. 

4. Desmarchier v. Frost, supra. 

5. See supra § 1003. 

6. Bradshaw v. Conlin, 40 Ont. L. 
494, 39 DomLR 86. 

7, Bradshaw v. Conlin, supra; 
Marshall v. Gowans, 24 Ont. L. 522, 
3 OntWN 69, 20 OntWR 38. 

Necessity for proof of accident or 
See in general see supra §§ 1003, 
100 


s Alta.—Young v. Degon, [1923] 3 
DomLR 606, [1923] 2 WestWkly 982; 
White v. Hegler, 10 Alta. L. 57, 29 
DomLR 480, 34 WestLR 1061, 10 
WestWkly 1150. 

Man.—Pereszluki v. Home Brew- 
eries Ltd. [1923] 3 DomLR 1021, 
[1923] 2 WestWkly 385; Weilgosz vy. 
McGregor, 24 Man. 133, 16 DomLR 
406, 50 CanLJ 439, 27 WestLR 324, 
6 WestWkly 175 [foll Toronto Gen. 
Trusts Corp. v. Dunn, 20 Man. 412, 
15 WestLR 314]; Wales v. Harper, 
17 WestLR 623; Toronto Gen. Trusts 
Corpsv. Dunn, 20 Man. 412, 15 West 
LR 314. { 

Ont.—Whitten v. Burtwell, 47 Ont. 
L. 210; Walker v. Martin, 45 Ont. L. 
504, 16 OntWN 220 [app dism 46 Ont. 
L. 144, 17 OntWN 51, 49  DomLR 
59.,; Bradshaw v. Conlin, 40 Ont. L. 
494, 39 DomLR 86; Maitland vy. 
Mackenzie, 28 Ont. L. 506, 13 DomLR 
129. 

Que. — Picard .v. .Nardello, 30 
RevLegNS 470; Guilbeault v. Loomis, 
24 RevLegNS 510. 

Sask.—Silcage v. Empire Plumbing, 
etc., Co., [1923] 1 DomLR 389, [1923] 
1 WestWkly 238. 

9. Alta.—Kastinuk v. Nicholson, 
{1926] 3 DomLR 704; Young v. Degon, 
[1923] 3 DomLR 606, [1923] 2 West 
Wkly 982; Jackson v. Lynch, [1920] 
3 WestWkly 884; Bibeault v. Ramsey, 
69 DomLR 111, [1922] 3 WestWkly 
521; Carnat v.: Matthews, 16 Alta. Wu: 
275, 59 DomLR 505, [1921] 2 West 
Wkly 218; White v. "Hegier, 10 Alta. 
L. 57, 29 DomLR 480, 34 WestLR 
1661, 10 WestWkly 1150; B. & R. 
Co. Vv. McLeod, 5 Alta. L. 176, 7 Dom 
LR 579, 22 WestLR 274, 2 West Wkly 
1093 [app allowed on other grounds 
7 Alta, L. 349, 18 DomLR 245, 28 
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ant.11 
burden of evi- 


[42 C.5.] 


The statute does not relieve the judge or the 
jury from the task of weighing the evidence and 
coming to a conclusion upon it.1?, Where the burden 


imposed on defendant by the statute is met, the 


statute.14 


and the burden 


; WestLR 778, 6 WestWkly 1299]. 


Man,—Pereszluki v. Home Brew- 
eries Ltd., [1923] 38 DomLR 1021, 
[1923] 2 WestWkly 385; Helgason v. 
Howard, 32 Man. 88, 65 DomLR 81, 
[1922] 1 WestWkly 865; Collyer v. 
McAuley, 46 DomLR 140, [1919] 1 
WestWkly 1073; Lechiw v. Sewrey, 
[1918] 2 WestWkly 886; Weilgosz v. 
McGregor, 24 Man, 133, 16 DomLR 
406, 50 CanLJ 439, 27 WestLR 324, 
6 WestWkly 175 [foll Toronto Gen. 
Trusts Corp. v. Dunn, 20 Man. 412, 
15 WestLR 314]; Halparin v. Bull- 
ing, 13 DomUR 742, 25 WestLR 317, 
5 WestWkly 37 [app allowed on other 
grounds 24 Man. 235, 17 DomLR 150 
(app dism 50 Can. S. C. 471, 20 Dom 
LR 598, 8 WestWkly 95)]; Wales v. 
Harper, 17 WestLR 623; Toronto Gen. 
Trusts Corp. v. Dunn, 20 Man. 412, 
15 WestLR 314. 

N. S.—Johnson vy. Archabald, 57 
N. Saar Gillingham y. Lewis, 48 N. 
Ss: : 

Ont.—Scott v. Philp, 52 Ont. L. 
513; Whitten v. Burtwell, 47 Ont. L. 
210; Walker v. Martin, 45- Ont. Ls 
504, 16 OntWN 220 [app dism 46 Ont. 
L. 144, 17 OntWN 51, 49 DomLR 
593]; Bradshaw v. Conlin, 40 Ont. L. 
494, 39 DomLR ‘86; Maitland <v. 
Mackenzie, 28 Ont. L. 506, 13 DomLR 
129; Verral v. Dominion Auto. Co., 
24 Ont. L. 551, 3 OntWN 108, 20 Ont 
WR 178; Marshall v. Gowans, 24 Ont. 
L. 522, 3 OntWN 69, 20 OntWR 38; 
Mattei v. Gillies, 16 Ont. L. 558, 11 
OntWR 1083, 12 ‘AnnCas 70% Brown- 
lee v. Zinn, 27 OntWN 148°; Foster 
v. Zavitz, 24 OntWN £27; McMinn Vv. 
Paradine, 28 OntWN 658 [app dism 
24 OntWN 452]; Biehn v. Hands, 22 
OntWN 35; Campeau v. Mahaffey, 19 
OntWN 467; Nugent v. Gunn, 16 Ont 
WN 145 [app dism 17 OntWN 53]; 
Cottrell v. Gallagher, 16 OntWN 76; 
Hall v. McDonald, 12 OntWN 407; 
Hook wv. Wylie, 10 OntWN 15 [app 
dism 10 OntWN 237]; Brooks v. Lee, 
7 OntWN 219; Ashick v. Hale, 3 Ont 
WN 372, 20 OntWR 606; Fisher v. 
Seen ys 3 OntWN 150, 20 OntWR 
201. ; 

Que.—Dussault v. Montreal, 39 
Que. ,K. B. 139; Archambault v. La- 
perle, 61 Que. Super. 211; Dussault 
v. Chartrand, 54 Que. Super. 488; 
Ménard v. Lussier, 50 Que. Super. 
416, 32 DomLR 539; Roy v. Pierre, 
29 RevLegNS 432; Lalande v. Lauzon, 
29 RevLegNS 349; Denis v. Deshaies, 
25 RevLegNS 462; Babinsky v. Wil- 
son, 24 RevLegNS 433. 

Sask.—Sileage v. Empire Plumbing, 
etc., Co., [1923] 1 DomLR 389, [1923] 
1 WestWkly 238. 

[a] Operation and effect in gen- 
eral—(1) The statute does not 
merely alter the procedure at the 


To what accidents applicable. 
tions the view has been taken that the statute does 
not. apply to a case in which the operation of the 
motor vehicle caused a collision in which the motor 
vehicle is not directly involved,® but in other juris- 
dictions a different view has been taken.1% 
been held that the presumption does not arise in case 
of a collision between two motor vehicles!” unless 
the vehicle which is struck is stationary.1§ 

Extent of burden. 
den of disproving his negligence now falls as heavily 
upon defendant as that of proving negligence would 
fall upon plaintiff but for the statute.?® 
burden is satisfied when, by evidence accepted by 


burden is then replaced on plaintiff of proving his 
ease.13 Hvery defense which defendant might other- 
wise raise is open to him notwithstanding the 


In some jurisdic- 


It has 


Under some statutes the bur- 


But the 


trial (Whitten v. Burtwell, 47 Ont. 
Ty. * 20), (C2), buts as soon (as “it as 
proved that the damage was sus- 
tained by reason of the motor vehicle 
on the highway, the owner is ren- 
dered liable unless he can prove that 
he was not negligent (Jackson v. 
Lynch, (Alta.) [1920] 3 -WestWkly 
884; Whitten v. Burtwell, supra). 
(3) But the view has been taken that 
such a statutory provision does not 
of itself impose a liability. B. & R. 
Co. v. McLeod, 5 Alta. L. 176, 7 Dom 
LR 579, 22 WestLR 274, 2 WestWkly 
1093 [app allowed on other grounds 


7 Alta. L. 349, 18 DomULR 245, 28 
WestLR 778, 6 WestWkly 1299]; : 
Lowry v. Thompson, 15 DomLR 


(Can.) 463 (per Riddell, J.). 

[b] Such a statute applies in an 
action for wrongful death. Toronto 
Gen, Trusts Corp. v. Dunn, 20 Man. 
412, 15 WestLR 314. 


10. White v. Hegler, 10 Alta. L. 
1057, 29 DomLR, 480, 34 WestLR 
1061, 10 WestWkly 1150. 

11. Gohier v. Vannier, 62 Que. 
Super, 6. 

12. Whitten v. Burtwell, 47 Ont. 
L. 210. ; 


13. Collyer v. McAuley, (Man.) 46 
DomLR 140, [1919] 1 WestWkly 1073. 

14. Whitten v. Burtwell, 47 Ont. 
L, 210; Bradshaw v. Conlin, 40 Ont. 
L. 494, 39 DomLR 86. 

15. Gohier v. Vannier, 62 Que. 
Super. 6. 

{a] A collision between two horse- 
drawn carriages, caused by the at- 
tempt of the driver of one carriage 
to avoid an automobile, is not within 
the statute. Gohier vy. Vannier, 62 
Que. Super. 6. 

16. aitland v. Mackenzie, 28 Ont, 
L. 506, 13 DomLR 129. 

[a] A loss or damage is incurred 
or sustained ‘“‘by reason of’’ a motor 
vehicle on a highway where, in order 
to avoid an automobile, a pedestrian 
is compelled to step backward and in 
doing so comes into’ contact with a 
horse and is injured. Maitland v. 
pens aos 28 Ont. L. 506, 13 DomLR 

17. Moreau v. Rodrigue, 29 Que. 
K. B. 300. 

[a] Claimant must prove fault on 
the part of the other in case of a 
eollision between automobiles. 
Moreau v. Rodrigue, 29 Que. K. B. 300. 

[b] By the express terms of some 
statutes, collisions between motor 
vehicles on the highway are exempted 
from the operation of the statute. 
See Whitten v. Burtwell, 47 Ont. L. 
210 (note at foot of page 214). 

18. Picard v. Nardello, (Que.) 30 
RevLegNS 470. 

19. Whitten v, Burtwell, 47 Ont. 
L. 210. 
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the court or jury as reliable, he has made out a 
prima facie case of absence of negligence;° the 
statute does not require him to explain completely 
how the accident occurred,?! but merely requires 
him to satisfy the court or jury by the amount of 
proof required in civil trials in general that the 
damage was not due to his negligence.?? 

Rear end collision. Under some statutes evidence 
that a vehicle was struck in the rear by defendant’s 
automobile proceeding in the same direction estab- 
lishes a prima facie case of negligence on the part 
of defendant,?* but the presumption arising under 
the statute may be rebutted.** 

[§ 1006] (c) Violations of Statutes or Other 
Regulations in General.2> Where plaintiff contends 
that defendant has violated a statute or ordinance 
regulating the operation of motor vehicles, the bur- 
den is on plaintiff to prove facts which show such 
violation,?® and where a statute provides a penalty 
for a violation of the law of the road, a presumption 
arises that the driver of defendant’s car complied 
with such law.?7 But the fact that a vehicle was on 
the wrong side of the road or fails to turn in the 
direction designated by the law ordinarily gives rise 
to a presumption of negligence?® in case of a colli- 
sion with another vehicle?® or with a pedestrian.*° 
A like rule applies where defendant has apparently 
violated a regulation covering the right of way at 
intersections of highways.2! Where the foregoing 
presumptions or inferences have arisen, the burden 
of explaining the accident is on defendant, both 
where he was on the wrong side of the road,?? and 
where he apparently violated a regulation as to the 
right of way at intersections of highways,** and 
there is authority for the view that, where a pedes- 
trian under an ordinance has the right of way at a 
street intersection, defendant has the burden of 
proving that he, used reasonable care to avoid in- 
flicting an injury on a pedestrian at a street inter- 
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butted,®> as, for example, by showing that the con- 
ditions existing at the time and place of the collision 
justified the driver’s being where he was at the 
time.*® Moreover, in the technical sense, the burden 
of proof as to negligence does not shift from plain- 
tift.4 

Violation of regulation as to signals and lights. 
In the absence of any evidence on the subject, it 
will be presumed that an automobile traveling along 
the road at night carried and exhibited the lights 


required by statute.2* Under a statute requiring the . 


horn or other signal device to be sounded when rea- 
sonably necessary,®® the burden of proof is on plain- 
tiff to show not only that it was necessary to sound 
the horn or other device,*® but also that it was not 
sounded.*! 

Violation of speed regulation. Where plaintiff’s 
case is based on the violation of a statute or other 
regulation as to speed, he must prove such viola- 
tion.4? The violation of a regulation as to speed 
may constitute prima facie evidence of negligence,* 
or raise a presumption of negligence.*# This pre- 
sumption or inference may be rebutted,*® but the 
burden is on defendant to overcome such presump- 
tion by showing that the speed in excess of the 
statutory limit was, under the circumstances, reason- 
able,*® and where there is no proof to overcome the 
presumption, it becomes conclusive.*7 

Operation vy person under age. Where the stat- 
ute prohibits the operation of an automobile by — 
persons under a designated age, it is conclusively 
presumed that a person under such age is incom- 
petent to operate an automobile.‘8 

[§ 1007] (d) Identity, Ownership, and Operation, 
In an action 
for personal injuries caused by a motor vehicle, the 
burden is on plaintiff to establish the identity of the 
vehicle which caused the injury,®° and to show that 
defendant was the owner,®! where such facts are 


section.** These presumptions may, however, be re- | material to a recovery. But a presumption that a 
20. Carnat v. Matthews, 16 Alta.| right side of a highway to the left 39. See supra § 628. 
L. 275, 59 DomLR 505, [1921] 2 West} under certain circumstances must 40. Holmes y. Kirk, 28 B. Cc. 122 
Wkly 218. prove facts which show the violation.|53 DomLR 53, [1920] 1 West Wkly 
21. Carnat v. Matthews, supra. Vicino v. Amador, 71.Cal. A. 604, 236 | 1037. 
[a] In Quebec the view has been|P 369, 41. Holmes v. Kirk, supra 
taken that, where it was impossible 27. Thayer v. Glynn, 93 Vt. 257, 42. Leal v. Martin, 59 Cal. A 760 
under the proof to attribute a col-|106 A 834. 211 P 858; Dollar Dodge Rent Serv. 
lision between a motor vehicle and 28. Bragdon v. Kellogg, 118 Me.|Inc. v. McEwen, (Tex. Ciy. A.) 273° 


another vehicle to any particular 
cause, defendant should not be held 
liable. Lalande v. Lauzon, (Que.) 29 
RevLegNS 349. But see Guilbeault 
v. Loomis, (Que.) 24 RevLegNS 510 
(to the effect that if it is impossible 
for the court to establish which of 
the parties was to blame, the respon- 
sibility falls on the owner of the 
automobile). 

22. Carnat v. Matthews, 16 Alta. 
L. 275, 59 DomLR 505, [1921] 2 West 
Wkly 218. 

23. Depue v. Schwarz, 222 Mich. 
308, 192 NW 713. 

24. Depue v. Schwarz, supra. See 
Cothran v. Cleenewerck, 235 Mich. 
351, 209 NW 1382 (no reference to 
statute). ; 

25. Burden of proof and presump- 
tions as to proximate cause see supra 

1002. 

: Presumption as to contributory 
negligence see infra § 1011. 

26. Armstrong v. Sellers, 182 Ala. 
582, 62 S 28; Vicino v. Amador, 71 
Cal. A. 604, 236 P 369; Leal v. Martin, 
59) iCall VAs) 9760, 2112 Ps 853: =Dollar 
Dodge Rent Serv., Inc. v. McEwen, 
(Tex. Civ. A.) 273 SW 889. 

{a] Thus one contending that an- 
other had violated a statutory pro- 
vision prohibiting the operator of an 
automobile from turning from the 


42,105 A 433, 6 ALR 669; Winckowski 
v. Dodge, 183 Mich. ,303, 149 NW 
1061; Oklahoma Producing,  ete., 
pg v. Freeman, 88 Okl. 166, 212 P 


29. Bragdon v. Kellogg, 118 Me. 
42, 105 A 433, 6 ALR 669; Oklahoma 
Producing, etc., Corp. v. Freeman, 88 
Okl. 166, 212 P 742. 


30. Winckowski v. Dodge, 183 
Mich. 303, 149 NW 1061. 

31. Dansky v. Kotimaki, 125 Me. 
72,°1380 A 871, 

32. Herdman v. Zwart, 167 Iowa 


500, 149 NW 6381; Bragdon v. Kellogg, 
118 Me. 42, 105 A 433, 6 ALR 669; 
ay v. Fondren, 122 Miss, 248, 84 

33. Oklahoma Producing, ete., 
Corp. v. Freeman, 88 Okl. 166, 212 P 
742; Wallace v. Viergutz, 13 Sask. L. 
251, 52 DomLR 708, [1920] 2 West 
Wkly 333. 

34. Elmberg v. Pielow, 113 Wash. 
589, 194 P 549, ; 

35. Dansky v. Kotimaki, 125 Me. 
72, 130 A 871; Bragdon vy. Kellogg, 


es Mey! (42,0) 105 SAusr433 ten) Ad RY 
36. Bragdon vy. Kellogg, supra. 
37. Baker v. Zimmerman, 179 


Iowa 272, 161 NW 479. 
38. Ebling v. Nielsen, 109 Wash. 
355, 186 P 887. 


SW 889. 


43. See supra § 635. 


44. Bauhofer v. Crawford, 1 3 
A, 676, 117 P 931. ee 

5. orgy v. Rutledge, 16 é 
he 180 SW 90. = tall 

6 Hornek vy. Strubel, 212 Ky. 
631, 279 SW 1087. °~ dae 

47. Hornek y. Strubel, supra, 

48. Paschall y. Sharp, 215 Ala. 304, 


110. S 387. 

49. Acts of third persons see in- 
fra §§ 1008-1010. 

Presumption of: 
Employment or agency from 

ownership see infra § 1008. 
Use in owner’s business or within 

scope of driver’s authority from 

So of ownership see infra § 

50. Bowling v. Roberts, 235 Pa. 89, 
83 A 600. 

51. Ala.—Patterson y. Milligan, 12 
Ala, A. 324, 66 S 914. : 

Ill.—Reinick v. Smetana, 205 Ill. 
ANS 21h 

Kan.—Daily v. Schneider, 118 Kan. 
295, 234 P 951. 

N. Y.—Mandun v. Blue Valley 
Creamery Co., 214 App. Div. 211, 212 
NYS 94; Page v. Hirsch, 207 App. 
Div, 733, 202 NYS $787; ‘Cullen ¥! 
The as: 150 App. Div, 475, 1385 NYS 


proof cf 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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particular person is the owner may be based on the 
fact that he had possession,®? that it is registered in 
his name,°* that the tag number on the car corre- 
sponds to the number of a ear registered in his 
name,** that he holds the license,®° or, it seems, on 
the circumstances under which it is used by members 
of a particular family.°* But these inferences or 
presumptions as to ownership may be rebutted.” 

The mere fact that a person was in a motor 
vehicle at the time of the accident does not raise a 
presumption that he was the owner®® or that he 
was driving at the time.®® 

Continuance of ownership. Under the general 
rule,°° where it is shown that a vehicle once be- 
longed to defendant, a presumption arises that the 
ownership continues.*! While this presumption may 
be rebutted,®°? ownership is presumed to continue 
until a change is affirmatively shown by defendant.®* 

Sale of vehicle. While the fact that a tag, bearing 
the license number of the manufacturer, is left on a 
vehicle which has been sold and paid for does not 
raise an inference that the vehicle is not owned or 
controlled by the person to whom it has been sold,*%* 
under a statutory provision that on the sale of a 
motor vehicle the delivery thereof shall not be 
deemed to have been made until the seller has re- 
moved his license number plates, where the vendor 
has failed to remove his plates for the year in which 
he sold the ear, it will be conclusively presumed, as 
far as the rights of the public are concerned, that 
he was the owner and operator of the car, at least 
for such year.® 

Compliance with statute as to registration and 
possession of certificate. The presumption is that 
the owner or person in control of an automobile has 
- complied with a statute requiring its registration by 

N. C.—Freeman vy. Dalton, 183 N.| with registration 
C. 538, 111 SE 863. 
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_ his agent or employee." 


son y. Milligan, 12 Ala. A. 324, 66 S 
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such owner or person;* and a certificate of registra- 
tion creates a presumption that the holder thereof 
is lawfully entitled to it in an action against such 
owner or person,®? but such presumption is not 
conclusive as against the person who brings the 
action.®§ 

Possession and control. While there is authority 
to the contrary,°® proof of defendant’s ownership 
ordinarily is regarded as sufficient to raise the pre- 
sumption that at the time of the injury the vehicle 


-was in the possession, or under the control, of de- 


fendant, either in his own person,’° or in that of 
Similarly, evidence that 
the vehicle bore a dealer’s license tag issued to“ 
defendant raises the presumption that it was being 
operated by him at the time of the accident,” or by 
some one for him.?* While the presumption of con- 
trol or possession arising from proof of ownership is 
not conclusive,’* is rebuttable,’® and, according to 
some cases, disappears where there is substantial 
evidence to the contrary,’® the burden of showing 
want of control is on defendant.*7 The presumption 
of control from ownership of a car is not as a matter 
of law overcome by a mere denial of authorized con- 
trol .by the owner, when all circumstances are as 
consistent with such control as with lack of it,*® 
but where defendant has by his evidence met the 
presumption of control arising from ownership, the 
burden is on plaintiff to show that defendant was 
in control.”® 

[§ 1008] (e) Acts of Persons Other than Defend- 
ant®°—aa. In General. Where plaintiff seeks to 
charge the owner of an automobile with lability 
for the negligence of another person who was oper- 
ating it, the burden is on plaintiff to establish all 
the facts which are necessary to fix defendant with 


A 609; Winter v. North Jersey Bus 
Co., (N. J. Sup.) 135 A 473; McCann 
v. Davison, 145 App. Div. 522, 130 
NYS 473; Bell v. Jacobs, 261 Pa. 204, 


numpber.—Patter- 


Pa.—-Zondler v. Foster Mfg., etc., | 914. 
Co., 277 Pa. 98, 120 A 705; Sieber v. fb] Person holding license.—. 
Russ Bros. Ice Cream Co., 276 Pa.| Ferris v. Sterling, 214 N. Y. 249, 108 
340, 120 A 272; Treon v. Shipman,| NE 406, AnnCas1916D 1161; Bogorad 
215 “Pa. 246, 119 A> 74> Farboww: || va Dix, 176r App. Div: 77%4),.462 NYS 
Caskey; 272. Razi-573, 116 -A 1) 5435] 992. 
Scheel v. Shaw, 252 Pa, 451, 97 A 58. McCanna y. Silke, 75 Wash. 


685; Bowling v. Roberts, 235 Pa. 89, 
83 A 600; Buck v. Quaker City Cab 


Co., 75 Pa. Super. 440; Sarver v. 
Mitchell, 35 Pa. Super. 69. 
Tenn.—Davis v. Newsome Auto 


Tire, etc., Co., 141 Tenn. 527, 218 SW 
914, 

Ont.—Empey v. Thurston, 58 Ont. 
L. 168, [1926] 1 DomLR 289, 29 Ont 
WN 228; Lowry v. Thompson, 29 
Ont. L. 478, 15 DomLR 463, 5 OntWN 
240 (per Riddell, J.). 

52. Finegold v. Union Outfitting 
Co., 110 Nebr. 202, 193 NW 331. 

53. Ramos v. Nadal, 29 Porto Rico 
546; Giblin v. Dudley Hardware Co., 
AA Ay. Lesbo AT eA AT'S) 

[a] he presumption is not de- 
stroyed by presenting an administra- 
tion account of the properties of a 
third person rendered by the person 
who registered the automobile as his 
own which contains items regarding 
the exchange of an automobile for 
another of the same make as the one 
registered. Ramos v. Nadal, 29 
Porto Rico 546. 

54. Ford v. Hankins, 209 Ala. 202, 
96 S 349; Patterson v. Milligan, 12 
Ala. (A. 324, .66.S 914. 

55. Bogorad v. Dix, 176 App. Div. 
774, 162 NYS 992. 

56. O’Brien v. Loeb, 229 Mich. 405, 
201 NW 488. 

57. Patterson v. Milligan, 12 Ala, 
A. 324, 66 S 914; O’Brien v. Loeb, 229 
Mich. 405, 201 NW 488; Ferris. v. 
Sterling, 214 N. Y. 249, 108 NE 406, 
AnnCas1916D 1161; Bogorad v. Dix, 
176 ae Div. 774, 162 NYS 992. 

[a] Tag number corresponding 


383, 134 P 1063. 

59. McCanna y. Silke, supra. 

60. See Evidenee § 29. 

61. Patterson vy. Milligan, 12 Ala. 
A. 324, 66 S 914; Finegold v. Union 
Outfitting Co., 110 Nebr. 202, 193 NW 
331. 

62. Patterson v. Milligan, 12 Ala. 
A. 324, 66 S 914; Finegold v. Union 
Outfitting Co., 110 Nebr. 202, 193 NW 
Aekil, 

63. Finegold v. Union Outfitting 
Co., supra. 

64. Janik v. Ford Motor Co., 180 
Mich. 557, 147 NW 510, 52 LRANS 
294, AnnCas1916A 669. 

65. Peters v. Casualty Co. of 
America, 101 Wash. 208, 172 P 220 
[cit Davis v. Slocomb, 288 Fed. 352]. 

66. Trombley v. Stevens-Duryea 
Co., 206 Mass. 516, 92 NE 764; Lowry 
v. Thompson, 29 Ont, L. 478, 15 Dom 
LR 463, 5°OntWN 240 (per Riddell, 
Jia). 

{a] This presumption is rebut- 
table.—Trombley v. Stevens-Duryea 
Co., 206 Mass. 516, 92 NE 764. 

67. Pierce v. Hutchinson, 241 
Mass. 557, 136 NE 261. 

68. Pierce v. Hutchinson, supra. 

{a] Rule applied where the certi- 
ficate was isSued to a person who 
claimed to be a “dealer.” Pierce v. 
Hutchinson, 241 Mass. 557, 136 NE 


261. 
69. Canavan y. Giblin, 232 Mass. 
SOR ING 


297, 122 NE 171. 
70. Tischler vy. Steinholtz, 

J, Ls 149, 5122 A 880; Crowell: ty. 

Padolsky, OSENE Ap aoe 552, 120 A 23; 

Mahan v. Walker, 97 N. J. L. 304, 117 


104 A 587. 

[a] Owner in car.—There is a 
presumption that an owner present 
in his car has power to control it. 
Bell v. Jacobs, 261 Pa. 204, 104 A 587. 

71. See infra § 1008. 

72. Haring v. Connell, 244 Pa. 439, 
90 A 910. . 

73. See infra § 1008. 

74. Baker v. Maseeh, 20 Ariz. 201, 
179 P 53; Finegold v. Union Outfit- 
ting Co., 110 Nebr. 202, 193 NW 331; 
McCann v. Davison, 145 App. Div. 
522, 130 NYS 473. 

75. Ariz.—Baker v. Maseeh, 20 
AT IZ eR OTe 1 Sue eb ok 

Iowa.—Curry v. Bickley, 196 Iowa 
827, 195 NW 617. 

N. J.—Tischler v. Steinholtz, 99 N. 
J. GL. 149, li22) Ax, 880:3 “Mahan w. 
Walker, 97 N. J. L. 304, 117 A 609. 

N. Y.—McCann v. Davison, 145 
App. Div. 522, 130 NYS 473; Audubon 
Taxicab Co., Inc. v. Marlin-Rockwell 
Corp., 184 NYS 485; Milano v. Stuy- 
vesant Auto Trading Co., 164 NYS 
26. 

Wash.—Anning v. Rothschild, 130 
Wash. 232, 226 P 1013; Savage v. 
Donovan, 118 Wash. 692, 204 P 805. 

76. Orlando v. Pioneer Barber 
Towel Supply Co., 239 N. Y. 342, 146 
hee 621; Deutsch v. Luther, 172 NYS 
4 

77. Curry v. Bickley, 196 Iowa 827, 
195 NW 617; Finegold v. Union Out- 


ate Coy; 110 Nebr. 202, 193 NW 

78. Orlando vy. Pioneer Barber 
Towel aSUEDRY Co., 289 N. Y. 342, 146 
NE 62 

19. ‘Milano v. Stuyvesant Auto 
Trading Co., 164 NYS 26. 

80. Agency or employment of 


member of defendant’s family see. 
infra § 1010. 
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such liability.8t Thus, plaintiff has the burden of 
proving that defendant is responsible for the acts 
of the driver or operator,’? and where liability is 
predicated upon a claim that the driver or operator 
was a servant or agent of defendant, the burden 
rests on plaintiff to establish that the operator was 
an agent or servant,®*® and that the servant or agent 
was at the time in question using the vehicle in 
the business of or on behalf of defendant, or that 
he was acting within the scope of his employment.** 
Where the fact that a person was duly authorized - 
by defendant,’> or was permitted by defendant to 
use a vehicle,s* or that a driver of defendant’s | 
vehicle was reckless or incompetent,*’ and that the 
owner had knowledge of such incompetency,*® is ma- 
terial to a recovery, plaintiff has the burden of proy- 


ing such fact. 


Effect of proof of ownership. According to some 


81, 
WMassi20 1,4) 12 ANE 872) o1leer ” We 
Metz Co., 107 Wash. 562, 182 P 614, 
£86.P 327 

fa] QWlustration.—Where plaintiff 
was injured while a guest in a car 
lent to a third person by defendant, 
it was held that plaintiff had the 
burden of proving that under the 
circumstances through which plain- 
tiff had become an occupant of the 
vehicle defendant undertook to exer- 
cise reasonable care to protect plain- 
tiff from injury. Kennedy v. R. & L. 
Co., 224 Mass. 207, 112 NE 872. 

82. Duffy v. Ascher, 181 NYS 934; 
West v. Kern, 88 Or. 247, 171 P 413, 
1050, LRA1I918D 920; Meehan v. Hes- 
selgrave, 121 Wash, 568, 210 P 2; 
McCanna v. Silke, 75 Wash. 383, 134 
P 1063. 

[a] Rule applied where there was 
a question as to whether defendant 
was a partner in a stage line in which 
the vehicle in question was. used. 
Meehan v. Hesselgrave, 121 Wash. 
568, 210 P 2. 

83. Ala.—Freeman vy. Southern L., 
ete., Ins. Co., 210 Ala. 459, 98 S 461; 
Patterson v. Milligan, 12 Ala, A, 324, 
66 S 914. 

Ark.—Terry Dairy Co. v. Parker, 
144 Ark. 401, 223 SW 6. 

Cal.—Walton v. Donohue, 70 Cal, 
A. 309, 233 P 76; Fahey v. Madden, 
56 Cal. A. 5938, 206 P 128. 

Ind.—Fame Laundry Co. v. Henry, 
195 Ind. 453, 144 NE 545. 

Md.—Dearholt Motor Sales Co. v. 
Merritt, 133 Md. 323, 105 A 316. 

Mass.—Duggan v. Woodis, 246 
Mass. 431, 141 NE 124; Hartnett vy. 
Gryzmish, 218 Mass. 258,105 NE 988; 
Trombley v. Stevens-Duryea Co., 206 
Mass. 516, 92 NE 764. 

Mo.—Burgess v. Garvin, 219 Mo. A. 
162, 272 SW 108. 

Nebr.—Dirks  v. 
etc., Co., 107 Nebr. 556, 186 NW 525; 
Weber v. Thompson-Belden, 105 Nebr. 
606, 181 NW 649; Neff v. Brandeis, 
91 Nebr. 11, 1385 NW 232, 39 LRANS 
938. 

N. Y.—Legenbauer v. Esposito, 187 
App. Div. 811, 176 NYS 42. 


Okl.—Boling v. Asbridge, 84 Ok. 
280, 203 P 894. 
Pa.—Thatcher v. Pierce, 280 Pa. 


16, 125 A 302; Goater v. Klotz, 279 
Pa. 392, 124 A 83; Zondler v. Foster 
Mfg., etc., Co., 277 Pa. 98, 120 A 705; 
Sieber v. Russ Bros. Ice Cream Co., 
276 Pa. 340, 120 A 272; Reed v. Ben- 
nett, 276 Pa. 107, 119 A 827; Rarbo v. 
Caskey, 272 Pa. 573, 116 A 543; 
Solomon v, Commonwealth Trust Co., 
256 Pa. 55, 100 A 534; Scheel v. Shaw, 
952 Pa. 451, 97 A 685; Luckett v. 
Reighard, 248 Pa. 24, 93 A 773, Ann 
Casi916A 662; Curran v. Lorch, 243 
Pa. 247, 90 A 62; Lotz v. Hanlon, 217 
Pa, 339, 66 A 525, 118 AmSR 922, 10 
LRANS 202, 10 AnnCas 731; Buck v. 
Quaker City Cab Co., 75 Pa. Super. 


Kennedy v. R. & L. Co., 2241! 440; 


Ensign Omnibus,. 
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decisions, mere proof of ownership is not sufficient | 
to create a presumption that the operator or person 
in actual possession was the agent or servant of the 
owner at the time of the accident,*® but in other 
jurisdictions proof of ownership®® and of the own- 
er’s permission to operate the vehicle®* or that it 
was being used for the owner®? ordinarily is suffi- 
cient to create a presumption or inference that the 
operator was the agent or servant of the owner. 
While there is authority to the contrary,®* proof 
of defendant’s ownership of a vehicle which caused 
the injury while being driven by a person other — 
than defendant has been regarded as sufficient to 
raise the presumption that at the time of the in- 
jury the vehicle was in the possession, or under the 
control, of defendant in the person of his agent 


or employee,®* at least where such driver is the one 


Sommers y. Dougherty, 2 Pa. 
Dist. & Co. 614. 

S. C.—Bailey,v., Smith, 132.,S. C. 
212, 128 SE 423. 

Utah.—McFarlane v. Winters, 47 
Utah 598, 155 P 437, LRA1916D 618. 

Va.—Kidd v. De Witt, 128 Va. 438, 
105 SE 124. 

Wash.—Singer v. Metz Co., 107 
Wash. 562, 182 P 614, 186. P 327. 

[a] TZustration.—In an action for 
wrongfully causing death, where a 
car in which decedent was riding was 
struck by a car towing defendant’s 
car, the burden of showing the rela- 
tionship existing between defendant 
and the party towing her car is on 
plaintiff. Walton v. Donohue, 70 Cal. 
A. 309, 0280. P76: 


84. See infra § 1009. 
85. Daily v. Schneider, 118 Kan. 
295, 234 P 951; McCaughen v. Mis- 


souri Pac. R. Co., (Mo. A.) 274.~SW 
97; Feldtman v. Russak, (Wash.) 251 
P 572. - 


86. Glasgow v. Weldt, 218 App. 
Div. 749, 218 NYS, 115; Goater v. 
Klotz, 279 Pa. 392, 124 A 838; Jones 


v. Harris, 122 Wash. 69, 210 P 22. 

87. Beville v. Taylor, 202 Ala. 
805, 80 S 370; Jones v. Harris, 122 
Wash. 69, 210 P 22. 

8s. Beville v.' Taylor, 202 Ala. 
305, 80 S 370; Jones v. Harris, 122 
Wash. 69, 210 P 22. 

89. 


Ind.—Fame Laundry Co. v. 
Henry, 195 Ind. 453, 144 NE 545. 
Mass. — Trombley v. Stevens- 


Duryea Co., 206 Mass. 516, 92 NE 764. 

Oh.—White Oak Coal Co. v. Rivoux, 
88 Oh, St. 18, 102 NE 302, 46 LRANS 
1091, AnnCasi914C 1082. 

Tenn.—Davis v. Newsome Auto 
Tire, ete. Co., 141 Tenn. 527, 213 
Sw 914; Frank v. Wright, 140 Tenn. 
535, 205 SW 434. 

Utah.—McFarlane v. Winters, 47 
Utah. 598, 155 P 487, LRAL9IED 618. 

{a] The rule applies notwithstand- 
ing a statute which provides that 
for the purposes of the issuance, 
transfer, and revocation of certifi- 
cates, end the enforcement of the act, 
automobiles shall be identified by 
their registry number, and _ their 
owners ascertained from the certifi- 
cate. Trombley v. Stevens-Duryea 
Co., 206 Mass. 516, 92 NE 764. 

[b] In Missouri (1) the supreme 
court has apparently laid down the 
rule as stated in the text. Hays v. 
Hogan, 273 Mo. 1, 200 SW 286, LRA 
1918C 715, AnnCas1918EH 1127. (2) 
But a later case in the court of ap- 
peals has taken a contrary view, tak- 
ing the position that the question 
was not directly before the court in 
the case of Hays v. Hogan, supra. 
Rockwell v. Standard Stamping Co., 
210 Mo. A, 168, 241 SW 979. 

90. Ala.—Ford v. Hankins, 
Ala. 202,96 S 349. 

Ariz.—Baker vy. 
20 STO Ea bis. 


209 
Maseeh, 20 Ariz. 


Cal.—Frierson v. Pacific Gas, ete., 
Co., 55 Cal. A. 397, 203 P 788; Dierks 
v. Newsom, 49 Cal. A. 789, 194 P 518. 

Md.—Louis v. Johnson, 146 Md. 
115, 125 A 895; Stewart Taxi-Serv. 
Co. v. Roy, 127 Md. 70, 95 A 1057. 

Minn.—Ahlberg _v. Griggs, 158 
Minn. 11, 196 NW 652. ; 

N. Y.—Glasgow v. Weldt, 218 App. 
Div. 749, 218 NYS 115; Potchasky v. 
ae a 211 App. Div. 236, 207 NYS 

Or.—West y..Kern, 88 Or., 247%, 171 
P 413, 1050, LRA1918D 920; Houston 
nay ents Auto Co., 85 Or. 125, 166 P 

Pa.—Holzheimer v. Lit, 262 Pa. 
150, 105 A 73. But see Lotz v. Hane 
lon, 217 Pa. 339, 66 A 525, 118 AmSR 
922, 10 LRANS 202, 10 AnnCas 731 
(where the court said that prnaf of 
ownership is adequate only when the 
attending circumstances point to no 
ateerent conclusion). - 


I, 316, 117 A 26, 


S. C.—Burbage v. ‘Curry, 127 S. Cc. 


ae. Tak SE 267. 
WVash.—Moore v. Roddie, 103 Wash. 
aoe 174 P 648, 106 Wash. 548, 180 P 


W. Va.—Jones v. Cook, 90 W. Va. 
710, 111 SE 828. 


I.—Burns y. Brightman, 44 RK. 


Wis.—Bnea, v. Pfister, 180 Wis. 329, 


192 NW 1018. 
[a] Automobile stage.—Frierson 
v. Pacific Gas, ete., 


Cos? 65 Caik < 
397,° 203 P TS88. % 
[b] Type of agency.—According 
to some cases it is not essential that 
the agency of the driver should be a 
business. agency or the service re- 
munerative service. Baker v. Maseeh, 
20 Ariz, 201, 179 P 53. 

91. Fahey v. Madden, 56 Cal. A. 
593, 206 P 128; Brown vy, Chevrolet 
Motor Co., 389 Cal. A. 738, 179 P 697; 
McWhirter v. Fuller, 35 Cal. A,.288, 
10 “Pla £7. 

[a] Not a presumption of law.— 
“The deduction which the jury may 
make from proof of ownership of an 
automobile by one person and its use 
by another is an inferences and not a 
presumption of law.” ahey v. Mad- 
den, 56 Cal. A. 593, 598, 206 P :28, 

92. Keen v. Army Cycle Mfg. Co., 
124 S. C. 342, 117 SE 581, 

93. Davis v. Newsome Auto Tire, 
etc., Co., 141 Tenn. 527, 213 SW 914. 

94 Finegold v. Union Qutfitting 
Co., 110 Nebr. 202, 193° "NW 733i 
Crowell v. Padolsky, 98 N. J. L. 552, 
120 A 23; Mahan y. Walker, 97 N. J. 
L. 304, 117 A 609; Tischler v. Stein- 
holtz, 80 N. J. L. 149, 122 A §80; 
Okin vy. Essex Sales Co., (N. J. Sup.) 
135 A 821; Winter v. North Jersey 
Bus Co., (CN... J: ‘Sup.)i#35 Ae aes 
Orlando v. Pioneer Barber Towel 
Supply Co., 239 N. Y. 342, 146 NE 621; 
McCann v. Davison, 145 App. Div. 
522, 1830 NYS 473; Anning v. Roth- 
schild, 130 Wash. 232, 226 P 1013 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i 


~ $§ 1008-1009] 


- defendant. 


regularly employed by the owner. to drive;®* and 
a like rule applies where at the time of the accident 
the vehicle bore a dealer’s license tag issued to 
Under a statutory provision that on 
the sale of a motor vehicle the delivery ‘thereof 
shall not be deemed to have been made until the 
vendor has removed his license number plates, where 
the vendor-has failed to remove his plates for the 
year when he sold the car it will be conclusively 
presumed, as far as the rights of the public are 
eoncerned, that the person who is operating the car 


is the agent of the vendor.®’ 


Presence or acquiescence of owner. Moreover, the 
view has been taken that the existence of agency 
or employment may be presumed from the fact that 
the owner was seated with the driver while the vehi- 
cle was being driven, apparently acquiescing in its 
operation,®® or that he intrusts the vehicle to an- 
other or leaves it so that another may use it.®® 

Authority or consent to use. While it has been 
stated generally that it is presumed that one who 
operates a vehicle does ‘so with the authority or 
consent of the owner,! the mere fact that a vehicle 
is kept where an employee has access to it will not 
authorize the presumption that he was accustomed 
to take or use the vehicle with the consent or knowl- 
edge of the owner,” or had ever done so.? 

Skill of driver. There is no presumption one way 
or the other as to the skill or want of skill of the 


_driver of a vehicle, when all the facts and circum- 


stances out of which a charge of negligence arose 
are before the jury,* and where there is evidence 
to support the charge of negligence the fact that 


Savage v. Donovan, 118 Wash. 692, 
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8. Baker v. Maseeh, 20 Ariz. 
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the driver was reasonably careful and skillful, and 
exereised that degree of care and skill which. an 
ordinarily careful and skillful driver would have 
exercised under the circumstances, is a matter of 
proof by defendant.® 

Effect of presumption as to burden of proof; re- 
butting presumption. While technically the burden 
of proof does not shift,?. where a presumption or 
inference has arisen that the driver of the vehicle 
at the time of the accident was the servant or. agent 
of defendant,’ or that defendant was in control or 
in possession in the person of a servant or agent,’ 
defendant has the burden of overthrowing such 
presumption. The presumption of employment or 
agency arising from the fact of ownership may be 
rebutted® by ‘uncontradicted testimony?® offered on 
behalf of either party,t! and, according to some 
cases, disappears where there is substantial evidence 
to the contrary.’? Similarly, the presumption that 
the owner is 1n possession or control of the vehicle 
in the person of his servant or agent,'? or that the 
vehicle was being operated with the consent of the 
owner,'* is rebuttable. But there is authority for 
the view that the presumption that a person operat- 
ing the car was engaged in the service of the 
owner,’® or that such person was using the car with 
the owner’s permission,® is not rebutted as a mat- 
ter of law by the testimony to the contrary offered 
on behalf of the owner. _ 

[§ 1009] bb. Purpose of Use; Scope of Employ- 
ment or Authority.17 Where the fact that a vehicle 
was at the time of the injury being operated in the 
business, or for the use or benefit, of defendant,® 


201, | Wash. 232, 226 P1013. 


204 P 805; Birch v. Abercrombie, 74|]179 P 53; Finegold v. Union Outfit- 14. Curry v. Bickley, 196 Iowa 
Wash. 486, 133 P 1020, 50 LRANS 59.| ting Co, 110 Nebr. 202, 193 NW 331. | 827, 195 NW 617. 
95. Billig v. Southern Pac. Co., 9. Ala.—Freeman v. Southern L., 15. Glasgow v. Weldt, 218 App. 


189° Cal: 477, 209) P’ 241+) Hooper ve-)/etc.,, Ins.-Co., 
Brawner, 148 Md. 417, 129 A 672, 42 
ALR 1437. OH 

[a] “hus, in the absence of evi- 
dence, direct or otherwise, from 
which it may be inferred that a truck 
driver’s general employer relin- 
quished his right of control over the 
driver of the truck while in transit 
to one to whom the truck and driver 
were hired, it must be inferred that 
he retained such control, Billig v. 


201, 179 P. 53. 
283,223 P 1006. 


116 A 68. 
431, 116 NE 78; 


210 Ala. 459, 98 S 461. 
Ariz.—Baker v. Maseeh, 


Cal.—Musachia v. Jones, 65 Cal. A. 
Md.—Pollock w 
403, 121 A 238; Myers v. Shipley, 140 
Md. 380, 116 A 645, 
Whitelock v. Dennis, 


N. Y.—Potts v. Pardee, 


} Div. 749, 218 NYS 115 
20 Ariz. 16. Glasgow Vi. Weldt, supra. 

17. Agency or employment of 
member of defendant’s family see 
infra § 1010. 


Watts, 142 Md. 18. Cal.—Nussbaum  v. Traung 
Label, ete. Co,246 Calo A. 561,189. P 
20 ALR 1460; | 728. 


139° Md. 557, Ill.—Cohen v. Fayette, 233 in aA 
458. See Reinick v. Smetana, 205 Ill. 

220% N,) Ye |: Agu82d.. 
Potchasky v. Mar- Ilowa.—Baldwin v. Parsons, 193 


Southern Pae. Co., 139 Cal. 477, 209 P 


241, 

96. Haring v. Connell, 244 Pa. 
439, 90 A 910. 

97.) Peters .v.\. Casualty), Co.)) of 
Amcrica, 101 Wash. 208, 172 P 220. 

98. Hammond vy. Hazard, 40 Cal. 


A, 45, 180 P 46. 
99. Moore v. Roddie, 103 Wash. 
386, 174 P 648, 106 Wash. 548, 130 P 


879. 
1. Halfpap v. Gruis, 199 Iowa 757, 
202 NW 592; Picard v. Nardello, 


(Que.) 30 RevLegNS 470. 

2. Stewart v. Lafoe, 194 Ky. 655, 
240 SW 57. 

3. Stewart v. Tasoe. supra. 

4. Devine v. Brunswick-Balke- 
Collender Co., 270 Ill. 504, 110 NE 
780, AnnCas1917B 887. 

5. Devine v. Brunswick-Balke- 
Collender Co., supra. 

6. Fahey v. Madderi, 56 Cal. A. 
593, 206 P 128. 

7. Ariz.—Baker v. 
Aviz. 201,179) P53. 

Cal. —Mewhirter vy. Fuller, 35 Cal. 
Ag 2884170 Py Alt. 

Md.--Stewart Taxi-Serv. 
Roy, 127 Md. 70, 95 A 1057. 

Nebr.—Dirks v. Ensign Omnibus 
etc., Co., 107 Nebr. 556, 186 NW 525. 

Pa.—Holzheimer v. Tit; 262 Pa, 150, 
105 A. 73. 

R. I.—Burns v. Brightman, 44 R. 
Peis 6d LGA £26. 

S. G.— Burbage v. ee altri eet Oh 
349, 121 SE 267. 


Maseeh, 20 


Co. Vv. 


shall, 211 App. Div. 236, 207 NYS 562; 
Hornstein v. Southern Boulevard R. 


o., 79 Mise. 34, 188 NYS 1080. 

Pa.—Holzheimer vy. Lit, 262 Pa. 
Ld Oja M05 :A 73. 

Wash.—Savage, v. Donovan, 118 
Wash. 692, 204 P 805. 

[a] MTlustration. — Presumption 


that the driver of a motor car is the 
servant of the owner may be rebutted 
by proof that he was the servant of 
a lessee of the car to exonerate the 
owner from liability for the driver's 


negligence. Hornstein yv. Southern 
Boulevard R. Co., 79 Misc. 34, 138 
NYS 1080. 


10. Fahey v. Madden, 56 Cal. A. 
593, 206 P 128; Myers v. Shipley, 140 
Mad. 380, 116 A 645, 20 ALR 1460; 
Dearholt Motor Sales Co. v. Merritt, 
133 Md. 323, 105 A 316; McCullough 
vy, Harshman, 99 Okl. 262, 226 P 555. 

1l. Myers v, Shipley, 140 Md. 380, 
116 A 645, 20 ALR 1460; Dearholt 
Motor Sales Co. v. Merritt, 133 Md. 
323; LO bean sls 

12. Potts v. Pardee, 220.N. Y. 431, 
116 NE 78; Quirk vy. Worden, 190 App. 
Div. 773, 180 NYS 647; Limbacher vy, 
Fannon, 102 Mise. 703, 169 NYS 490. 

13. Baker v. Maseeh, 20 Ariz, 201, 
179 P 58; Hischler v. Steinholtz, 99 
N. J. L. 149, 122 A 880; Mahan v. 
Walker, 97, N..J. Li 304, 117 A609; 
Okin v. Essex Sales: Co., (N. J. Sup.) 
185 A 821; Orlando vy. Pioneer Barber 
Towel Supply Co., 239. N. Y. 342, 146 
NE 621; Anning v. Rothschild, 130 


Iowa 75, 186 NW 665. 

Kan, —Daily v. Schneider, 118 Kan. 
295, 234 P 951; Halverson v. Blosser, 
ren Kan. 683, 168 P 863, LRA1918B 

Mass.—Duggan v. Woodis, 246 
Mass. 431, 141 NE 124. 

Minn. —Piepho v. M. Sigbert-Awes 
Co., 152. Minn, 315, 188 NW: 998. 

Mo.—Long vy. Nute, 123 Mo. A. 204, 
100 SW 511. 

Nebr.—Dirks v. Ensign Omnibus, 
etc., Co., 107 Nebr. 556, 186 NW 525: 
Weber v. Thompson- Belden, 105 Nebr. 
606, 181 NW 649; Neff yv. Brandeis, 91 
Nebr. a 135 NW 232, 39 LRANS 933. 

N. Y.—Phillipson v. Moore, 204 
App. Div. 140, 198 NYS 290 

N. C.—Freeman v. Dalton, 183 N. 
Ci 72538, 1119S) 863. 

Pa.—Thatcher v. Pierce, 281 Pa. 16, 
125 A 302; Goater v. Klotz, 279 Pa. 
392, 124 A 83; Zondler v. Foster Mfg., 
ete.) Cos, 217 Pag) 98, ol 20. eA 705; 
Sieber v. Russ Bros. Ice Cream Co.,, 
276 Pa. 340, 120A. 272; Reed vy. 
Bennett, 276 Faun OU, SIGS IN 827; 
Tréon v. Shipman, 275 Pa. 246, 119 
A 74; Farbo v. Caskey, 272 Pa, 578, 
116 A 543; Solomon v. Commonwealth 
Trust Co., 256. Pa. .55,, 100 A, 534: 
Scheel v. Shaw, 252 Pa, 451, 97 A 685; 
Luckett v. Reighard, 248 Pa. 24, 93 A 
773, AnnCas1916A 662; Curran Vv. 
Lorch, 243 Pa. 247, 90 A 62; Lotz v. 
Hanlon, lhe as 339, 66 A 525, 118 
AmSR 922, 10 LRANS 202, 10 Ann 
Cas 731; Buck v. Quaker City Cab 
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or that the operator was acting within the scope of 
his employment or ageney,'® is material to plaintiff’s 
recovery, he must prove such fact. 
some decisions, proof that defendant owned the ve- 
hicle which caused the injury,?° and that it was 
being operated at the time by a person in the gen- 
eral employ of defendant,?! does not give rise to a 
presumption that the vehicle was being used in 
defendant’s business or that the driver was acting 
within-the scope of his employment or agency. In 
other jurisdictions proof: of ownership is sufficient 


Co., 75 Pa. Super. 440; Sarver v. 
Mitchell, 35 Pa. Super. 69; Sommers 
v. Dougherty, 2 Pa. Dist. & Co. 614. 

Tex.—Gordon v. Texas, etc.,, Mer- 
cantile, etc., Co., (Civ. A.) 190 SW 
748. 

Utah.—McFarlane v. Winters, 47 
Utah 598, 155 P 4387, LRA1916D 618. 

Vt.—Ronan v. J. G. Turnbull Co., 


NS ATS 8s 

Va.—Kidd v. De Witt, 128 Va. 438, 
105 SHE 124. 

Wash.—Feldtman v. Russak, 251 
P 572, 

19. Ala.—Freeman vy. Southern L., 


ete., Ins. Co., 210 Ala. 459, 98 S 461; 
Patterson v. Milligan, 12 Ala, A. 324, 
66 S 914. 

Cal.—Kish v. California State Auto. 
Assoc., 190 Cal. 246, 212 P 27; Nuss- 


baum v. Traung Label, etc., Co., 46 
Cail AN, USBI A ES 

Tll.—Cohen v. Fayette, 233 Ill. A. 
458; Miller v. National Auto. Sales 
Woreliae bul sear. SO. 

La.—Glass v. Wise, 155 La. 477, 
99 S 409. 

Md.—State v. Phillinger, 142 Md. 


365, 120 A 878. 

Mass.—Stegman v. Sturtevant, etc., 
Beef, etc., Co., 243 Mass. 269, 137 NE 
363; O’Rourke v. A-G Co., Inc., 232 
Mass. 129, 122 NE 1938; Hartnett v. 
Gryzmish, 218 Mass. 258, 105 NE 988. 

Mo.—McCaughen v. Missouri Pac. 
R. Co., (A.) 274 SW 97. 

N. J.—Sweeney v. York Motors 
Corp., 101 N. J. L. 247, 128 A 550. 

N. Y.—Schreiber v. Matlack, 90 
Misc. 667, 154 NYS 109. 

Oh.—White Oak Coal Co. v. Rivoux, 
88 Oh. St. 18, 102 NE 302, 46 LRANS 
1091, AnnCas1914C 1082; Krippendorf 
v. Bonte, 9 Oh. A. 130. 

Okl.—Boling vy. Asbridge, 84 Okl. 
280, 203 P 894. 

Pa.—Goater v. Klotz, 279 Pa. 392, 
124 A 83; Solomon y. Commonwealth 
Trust Co., 256 Pa. 55, 100 A 534; 
Luckett v. Reighard, 248 Pa, 24, 93 
A 773, AnnCasl1916A 662; Curran vy. 
Lorch, 243 Pa. 247, 90 A 62; Lotz v. 
Hanlon, 217. Pa. 339, 66 A 525, 118 
AmSR 922, 10 LRANS 202, 10 AnnCas 
731; Sommers v. Dougherty, 2 Pa. 
Dist. & Co. 614. 

R. I.—Callahan v. Weybosset Pure 
Food Market, 47 R. I. 361, 133 A 442. 

Tex,—Brown iv. City, Serv. "-Co., 
(Commn. A.) 245 SW 656 [rev on 
other grounds (Civ. A.) 281 SW 140]; 
Wright v. Maddox, (Civ. A.) 288 SW 
560; Browne v. Hanagriff, (Civ. A.) 
270 SW 890; VanCleave v. Walker, 
(Civ. A.) 210 SW 767. 

Vt.—Ronan v. J. G. Turnbull Co., 
131 A 788. 

Va.—Kidd vy. De Witt, 128 Va. 438, 
105 SH 124. 

Wash.—Singer v. Metz Co., 107 
Wash. 562, 182 P 614, 186 P 327. 

[a] Where a driver has deviated 
from his employment, in an action 
against his employer, the burden is 
on plaintiff to prove that the inde- 
pendent errand had been accom- 
plished, and that the driver was re- 
turning to his usual service at the 
time of the accident. Glass v. Wise, 
155 La. 477, 99 .S 409. 

20. Canavan v. Giblin, 232 Mass. 
297, 122 NE 171; Stumpf v. Mont- 
gomery, 101 Okl. 257, 226 P 65, 30 
ALR 1490 [expl Boling v. Asbridge, 
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According to 


was issued.?° 


84 Okl. 280, 203 P 894]; Davis v. 
Newsome Auto Tire, etc., Co., 141 
Tenn. 527, 213 SW 914; Frank v. 


Wright, 140 Tenn. 535, 205 SW 434; 
McFarlane v. Winters, 47 Utah 598, 
155 P 437, LRA1916D 618. See Hal- 
verson y. Blosser, 101 Kan. 683, 168 
P 863, LRA1918B 498 (where, how- 
ever, the proof produced by plaintiff 
was to the effect that vehicle was not 
used for owner). 

[a] “Before the negligence of the 
driver of an automobile is imputed to 
the owner of the car, it is necessary 
to prove that the defendant was the 
owner of the car and that the rela- 
tion of master and servant existed 
between the driver and the owner of 
the car.” Stumpf v. Montgomery, 
101: Okl. 257; 260, 226 P 65, 30 ALR 
1490 [expl Boling v. Asbridge, 84 
Okl, 280, 203 P 894]. 

[b] In Missouri (1) the supreme 
court has apparently laid down the 
rule as stated in the text. Hays v. 
Hogan, 273 Mo. 1, 200 SW 286, LRA 
1918C. 715,. AnnCasl918B) 1127. (2) 
But a later case in the court of ap- 
peals has taken a contrary view, tak- 
ing the position that the question 
was not directly before the court in 
the case of Hays v. Hogan, supra. 
Rockwell v. Standard Stamping Co., 
210 Mo. A. 168, 241 SW 979. 

21. White Oak Coal Co. v. Rivoux, 
88 Oh. St. 18, 102 NE 302, 46 LRANS 
1091, AnnCas1914C 1082; Ronan vy. 
Je Ge Turnbull+Gos, (CV tpt sie Ay 78s: 

[a] A bookkeeper or cashier of a 
company is not presumed from that 
fact alone to have implied authority 
to use or operate his employer’s au- 
tomobile,. which is kept by the em- 
ployer for the use of a traveling 
salesman. White Oak Coal Co. v. 
Rivoux, 88 Oh. St. 18, 102 NE 302, 
46 LRANS 1091, AnnCas1914C 1082. 


22. Ford v. Hankins, 209 Ala. 202, 
96 S 349; Ahlberg v. Griggs, 158 
Minn. 11, 196 NW .652; DeBello v. 


Reep, LO) IN. Jo, Li (208, WeTe A522: 
Tischler v. Steinholtz, 99 N. J. L. 
149, 122 A 880; Crowell v. Padolsky, 
98 N. J. L. 552, 120 A 23; Mahan vy, 
Walker, sot) Ni die. OLS TETAS G09! 
Okin v. Essex Sales Co., (N. J. Sup.) 
135 A 821; Enea v. Pfister, 180 Wis. 
329, 192 NW 1018. 

Presumptions and burden of proof 
as to Ownership see supra § 1007. 


23. Cal.—Randolph v. Hunt, 41 
Cal vA.-739, 183) P 358. 

Minn.—Ahlberg v. Griggs, 158 
Minn. 11, 196 NW 652. 

N. Y.—Ferris v. Sterling, 214 N. 
Y. 249, 108 NE 406, AnnCas1916D 


1161; Graves v. Utica Candy Co., 209 
App. Div. 1938, 204 NYS 682; Powers 
WN. Wilson, 203 App. Div. 232, 196 
NYS 600; Bogorad v. Dix, 176 App. 
Div. 774, 162 NYS 992 [rev 159 NYS 
46]; Dracup v. Lutgen, 125 Misc. 775, 
211 NYS 305; Freeman v. Hyman, 95 
Mise. 591, 159 NYS 774; Schreiber v. 
Matlack, 90 Misc. 667, 154 NYS 109; 
Hartnet v. Hudson, 165 NYS 1034; 
Frankel v. Chapal Fréres, 165 NYS 
441, 

N. C.—Clark v. Sweaney, 175 N. C. 
280, 95 SE 568. 

Or.—West v. Kern, 88 Or. 247, 171 
P 413, 1050, LRA1918D 920; Houston 
vcore Auto Co., 85 Or, 125, 166 P 


to raise the presumption that the operator was act- 
ing within the scope of his authority from the 
owner,22 or was operating the vehicle in the busi- 
ness, or for the use or benefit, of the owner,” a 
like rule applies with respect to the person to whom 
the license for the vehicle is issued;*4 and where 
an injury is caused by an automobile bearing a 
dealer’s license tag, the presumption arises that it 
was being used for the purpose for which the license 
It has been stated generally that 
there is no room for the practical application of a 


R. I.—Giblin v. Dudley Hardware 
Co., 44 R. I. 371, 117 A 418; Burns y. 
Brightman, 44 R. I. 316, 117 A 26. 

Wash.—Griffin v. Smith, 132 Wash. 
624, 232 P 929; Anning v. Rothschild, 
130 Wash. 232. 226 P 1013; Savage 
v. Donovan, 118 Wash. 692, 204 P 
805; Birch v. Abercrombie, 74 Wash, 
486, 133 P 1020, 50 LRANS 59. 

W. Va.—Jones v. Cook, 90 W. Va. 
710, 111 SE 828. 

Wis.—Hnea v. Pfister, 180 Wis. 329, 
192 NW 1018. 

[a] Nature of presumption.—(1) 
This presumption or inference is one 
of fact and not of law. Freeman y. 
Dalton,, 183. N.C. 538; °11i” Si seas 
(2) “This presumption, however, is 
operative only in the absence of any 
evidence for defendant. It is not 
one from which an inference of fact 
may logically be deduced. las 
merely a rule of law.’ Callahan v. 
Weybosset Pure Food Market, 47 R. 
LOs6 L368 133A, 443% ; 

[b] Rule applied where the 
owner’s wife was a passenger. Clark 
v. Sweaney, 175 N. C. 280, 95 SE 568. 

[c] In Pennsylvania (1) it has 
been asserted that there is a distinc- 
tion between vehicles used for busi- 
ness purposes and those employed 
for pleasure or family 
Laubach v. Colley, 283 Pa. 366, 129 A 
88. (2) In the case of a vehicle used 
for business its operation is pre- 
sumed to be in the business or service 
of the employer. Laubach y. Colley, 
supra; Felski v. Zeidman, 281 Pa. 
419, 126 A 794; Thatcher v. Pierce, 
281 Pa, 16, 125 A 302; Gojkovie v. 
Wageley, 278 Pa. 488, 123 A 466; 
Sieber v. Russ Bros. Ice Cream Co., 
276 Pa. 340, 120 A 272. (8) Thus, 
where injury to a third person is 
caused by a truck which is used for 
business purposes and is identified as 
property of a certain person, the pre- 
Sumption arises that the truck was 
engaged in the owner’s’ business. 
Thatcher vy. Pierce, supra. (4) A 
business truck with the owner’s name 
on it is presumed to be in use in the 
owner’s business at time of collision 
with plaintiff's automobile. Felski v. 
Zeidman, supra; Sieber v. Russ Bros. 
Ice Cream Co., supra; Holzheimer v. 
Lit, 262 Pa. 150, 105 A 73; Williams 
v. Ludwig Floral Co., 252 Pa. 140, 97 
A 206. (5) Where a person is killed 
by an automobile delivery truck be- 
longing to defendant, a manufacturer 
and vendor of ice cream, the truck 
having defendant’s name painted on 
it, and being loaded with cans of ice 
cream, the circumstances are suffi- 
cient to warrant the presumption 
that the truck was driven by defend- 
ant’s servant in the course of his 
employment so as to require submis- 
sion of the case to the jury. Sieber 
v. Russ Bros. Ice Cream Co., supra. 
(6) But it has been stated that proof 
of ownership is adequate only when 
the attending circumstances point to 
no different conclusion. Lotz v. 
Hanlon, 217 Pa. 339, 66. A 525, 118 
AmSR 922, 10 LRANS 202, 10 AnnCas 
cr @ cee cae Ep infra § 1010. 

< ogorad v. Dix, 176 App. Div. 
774, 162 NYS 992. RP ieee 

25. Theil v. Wolfe, 77 Pa. Super. 
312; Wagner v. Pullman Motor Car 
Co., 25 Pa. Dist. 853, 44 Pa. Co. 134. 
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purposes, ~ 


 § 1009] 


presumption as to use in the owner’s business where 
all the facts as to the use of the vehicle appear 


in the evidence.?® 


Effect of proof of ownership and employment or 
While there is apparently au- 
thority to the contrary,?’ ordinarily the facts, that 
at the time of the accident the vehicle was owned 
or controlled solely by defendant and that it was 
driven by a person employed by defendant for driv- 
ing, raise a presumption that such employee was 
acting within the scope of his employment,?® or 
that he was operating the vehicle in the business, 
or for the use or benefit, of the owner.?° 
rule applies where the general authority of the em- 
ployee includes the authority to drive,®° although 
ordinarily it may not be his duty to do so.*+ 
presumption that the person employed to drive is 


authority to drive. 


26. Vallery v. Hesse Bldg. Ma- 
terial Co:., (Mo. A.) 2112SW 95; 
Whimster v. Holmes, 177 Mo. A. 130, 
164 SW 236. 

27. Lane y. Ajax Rubber Co., 99 
Conn. 16, 120 A 724. 

28. U. S.—Foundation Co. v. Hen- 
derson, 264 Fed. 483; Benn v. Forrest, 
213 Fed. 763, 130 CCA 277. 

Cal.—Crain v. Sumida, 59 Cal. A. 
590, 211 P 479; Frierson v. Pacific 
Gas, etc., Co., 55 Cal. “A. 397, 203 PB 
788; Martinelli v. Bond, 42 Cal. A. 
209, 183 P 461. 

Colo.—Ward y. Teller Reservoir, 
ete. pee Coloje477 15322) 219, 

a.—Moore v. DeKalb Supply Co., 
384 Ga, A. 375, 129 SE 899; Gallagher 
v. Gunn, 16 Ga, A. 600, 85 SE 930. 

Ind.—Fame Laundry Co. v. Henry, 
195 Ind. 453, 144 NE 545. 

Ky.—Mullen, etc., Co. v. Crisp, 207 
Baga Bok SW piss Wood v. Indian- 
apolis attoir Co., 178 Ky. 188, 1 
SW 732, 4 vi 

» Md.—Nattans v. Cotton, 150 Ma. 
466, 133 A 270; Butt v. Smith, 148 Md. 
340, 129 A 352; International Co. v. 
Clark, 147 Md. 34, 127 A 647; Salo- 
witch v. Kres, 147 Md. 23, 127 A 643; 
Jordan Stabler Co. vy. Tankersly, 146 
Md. 454, 126 A 65; Dearbolt Motor 
Sales Co. v. Merritt, 133 Md. 323, 105 
A 316; State v. Benson, 129 Md. 693, 
100 A 505; Stewart Taxi-Serv. Co. v. 
Roy, 127 Md. 70, 95 A 1057; Vonder- 
horst Brewing Co. v, Amrhine, 98 Md. 
406, 56 A 833. 

Minn.—Simpson v, Egler, 166. Minn. 
501, 207 NW 724. 

Mo.—Guthrie v. Holmes, 272 Mo. 
215, 198 SW 854, AnnCas1918D 1123; 
Jacobson v. Beffa, (A.) 282 SW 161; 
McCaughen v. Missouri Pac. R. Co., 
(A.) 274 SW 97; Robb v. Bartels, (A.) 
263 SW 1013; Ursch v. Heier, 210 Mo. 


A. 129, 241 SW 439; Gordon v. Bleeck'’ 


Auto Co., (A.) 33 SW 265; New York 
Fidelity, etc., Co. v. Kansas City R. 
Co, (20% Mor Alio13 7; 92:31 Swi? 277s 
Kilroy v. Charles L. Crane Agency 
Co., 208 Mo. A. 302, 218 SW 425; 
Glassman v. Harry, 182 Mo. A. 304, 
170 SW 408. 

- N. Y¥.—Fiocco v. Carver, 234 N. Y. 
219, 137 NE 309; Perlmutter v. Byrne, 
193 Apps Div: +769,7 184. NYS) 580; 
Stewart v. Baruch, 103 App. Div. 577, 
93 NYS 161; Healy v. Bernstein, 168 
NYS 44, 

N, C.—Clark v. Sweaney, 175 N. C. 
280, 95 SE 568. 

Oh.—Schmidt v. Schwab, 17 Oh. A, 
127; Rosenberg v. Reynolds, 11 Oh. A. 
66, 30 O. C. A. 385. See White Oak 
Coal Co. v. Rivoux, 88 Oh. St. 18, 102 
NE 302, 46 LRANS 1091, AnnCas 
eri, 1082 (apparently recognizing 
rule). 

Okl.—Echols v. Hurt, 116 Okl. 43, 
243 P 498; Lee v. Pierce, 112 Okl. 212, 
239 P 989; Stumpf v. Montgomery, 
101 Okl. 257, 226 P 65, 30 ALR 1490; 
Kramer v. Nichols-Chandler Home 
ei ete;,.:Co;: 93) Okl; 227, 220: P 


Or.—Kahn v. Home Tel., etc., Co., 
78 Or. 308, 152 P 240. 
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acting within the scope of his employment or au- 
thority is indulged where the circumstances sur- 


rounding the use of the vehicle are those under 


A like 


The 
of overthrowing 


Tex.—Shrader v. Roberts, (Civ. A.) 
255 SW 469; Gordon v. Texas, etc., 


Mercantile, ete., Co. (Civ. A) 190 

SW 748; Studebaker Bros. Co. v. 

Kitts, (Civ. A.) 152 SW 464. 
Va.—Crowell v. Duncan, 145 Va. 


489, 184 SE 576. : 

Wash.—Samuels v. Hiawatha Hol- 
stein Dairy Co., 115 Wash. 343, 197 
P 24; Singer v. Metz Co., 107 Wash. 
562,-182 P 614, 186 P 327; Babbitt v. 
Seattle School Dist. No. 1, 100 Wash. 
392, 170 P 1020; Kneff v. Sanford, 63 
Wash. 503, 115 P 1040. 


Que.—Picard v. Nardello, 30 Rev 
LegNS 470. 
{a] Tlustration.—Where the man- 


ager of a company was taken in 
a car operated by the chauffeur of a 
company from its place of business 
and later was taken back to that 
place, the presumption arises that 
the employees were acting within 
the scope of their authority and on 
their master’s business. Foundation 
Co. v. Henderson, 264 Fed. 483. 

{b] Presumption or inference is 
one of fact.—Foundation Co. v. Hen- 
derson, 264 Fed. 483; Maupin v. Solo- 
mon, 41 Cal. A. 323, 183 P 198; Piepho 
v. M. Sigbert-Awes Co., 152 Minn. 
315, 188 NW 998. But see Stumpf v. 
Montgomery, 101 Okl. 257, 261, 226 
P 65, 30 ALR 1490 (where the court 
said: “The presumption, with which 
we are here dealing, is a legal pre- 
sumption, as distinguished from an 
inference or presumption of fact’), 

29. Ala.—Rooks v. Swift, 210 Ala. 
364, 98 S 16; Massey v. Pentecost, 
206 Ala. 411, 90 S 866; Penticost v. 
Massey, 201 Ala. 261, 77 S 675; Dow- 
dell v. Beasley, 17 Ala. A. 100, 82 S 40 
peroneal den -203: Ala. 696, 82, S 
93]. 


Iowa.—Curry v. Bickley, 196 Iowa 
827, 195 NW 617. 

Md.—International Co. v. Clark, 
147 Md. 34, 127 A 647; Jordan Stabler 
Co. v. Tankersly, 146 Md. 454, 126 
A 65. 

Minn.—Fransen v. Kellogg Toasted 
Corn Flake Co., 149 Minn. 54, 184 NW 
364. 

Mo.—Long v. Nute, 123 Mo. A, 204, 
100 SW 511. 

N. Y.—Phillipson v. Moore, 209 
App. Div. 246, 204 NYS 526; Harthet 
v. Hudson, 165 NYS 10384. 

Oh.—Rosenberg v. Reynolds, 11 Oh. 
AG 1616}. 304OR'C. RA WSS. 

Okl.—Kramer v. Nichols-Chandler 
Home Bldg., ete., Co., 103 Okl. 208, 
229 P 767; Stumpf v. Montgomery, 
101 Okl. 257, 226 P 65, 30 ALR 1490. 

Or.—Kahn v. Home Tel., etc., Co., 
78 Or. 308, 152 P 240. 

{a] Detour by employee.—The ap- 
plication of such presumption is not 
prevented by the fact that the chauf- 
feur, in operating the automobile, 
made a detour from the direct route 
between his employer’s home and a 
place to which he was directed by his 


employer to go. Long v. Nute, 123 
Mo. A. 204, 100 SW 511. 
{b] Im Pennsylvania (1) it has 


been stated that there is a distinc- 


which it is usually used,*? and this condition as to 
usual use is stated as a qualification of the rule in 
some jurisdictions.** 

Effect of presumption as to burden of proof; 
rebutting presumption. 
the burden of proving that the vehicle was operated 
in the business of defendant or that the driver was 
acting within the scope of his employment does not 
shift from plaintiff,?4 where a presumption has. 
arisen that at the time of the accident a vehicle 
was being operated in the business of defendant, or 
that the servant or agent was acting within the 
scope of his employment, defendant has the burden 


While in a technical sense 


such presumption.*®> The presump- 


tion between vehicles used for busi- 
ness purposes and those used for 
pleasure or family purposes. lLau- 
bach v. Colley, 283 Pa. 366, 129 A 88. 
(2) But apparently this distinction 
has not always been observed. See 
Hazzard v. Carstairs, 244 Pa. 122, 90 
A 556; Moon vy. Matthews, 227 Pa. 
488, 76 A 219, 136 AmSR 902, 29 
LRANS 856 (in both cases the pre- 
sumption was indulged). (3) Where 
a car used for business purposes is 
operated by the person employed to 
drive, the presumption is that it was 
operated for the owner’s purposes. 
Gojkovie v. Wageley, 278 Pa. 488, 
123 A 466; Stroman v. Penn Motors 
Corp., 82 Pa, Super. 129. (4) Pamily 
vehicles see infra § 1010. 

30. Grantham v. Ordway, 40 Cal. 
AND S aloe ations 

31. Wood v. Indianapolis Abattoir 
Co., 178 Ky. 188, 198 SW 732. 

32. Orris v. Tolerton, etc., Co., 201 
Iowa 1344, 207 NW 365; Behrens v. 
Hawkeye Oil Co., 151 Minn. 478, 187 
NW 605; Dirks v. Ensign Omnibus, 
etc., Co., 107 Nebr. 556, 186 NW 525; 
Frank v. Wright, 140 Tenn. 535, 205 
SW 434. : 

{a] MTlustvations—(1) The fact 
that a person owns and customarily 
uses a truck in his business, and that 
the customary driver is found driving 
the truck on the highway where it is 
customarily driven, loaded as it is 
customarily loaded in such person’s 
business, gives rise to an inference 
that the driver is in the course,of his 
employment. Behrens v. Hawkeye 
Oil Co., 151 Minn. 478, 187 NW 605. 
(2) The fact that a motor truck 
driver was employed by defendant to. 
deliver merchandise, and that the 
accident occurred within territory in 
which he was employed, during hours: 
within which deliveries were or 
might be made, would justify the 
jury in inferring that the driver, at 
the time of the accident, was acting 


within his employment. Orris: v. 
Tolerton, ete., Co., 201 lowa 1344, 207 
NW 365. 

33. Frank v. Wright, 140 Tenn. 


535, 205 SW 434. See Mason v. 
Burgess, 8 Tenn. Civ. A. 138 (where, 
apparently, the question as to usual 
use was not considered). 

34. Piepho v. M. Sigbert-Awes Co., 
152 Minn. 315, 188 NW 998; Free- - 
man v. Dalton, 183 N. C. 538, 111 SE 
863; Gordon y. Texas, etc., Mercan- 
tile, ete., Co., (Tex: Civ. A.) 190 SW 
748; Feldtman v. Russak, (Wash.) 
251 P 572; Singer v. Metz Co., 107 
Wash, 562, 182 P 614, 186 P 327. 

35. U. S.—Foundation Co. v. Hen- 
derson, 264 Fed. 483; Benn v. Forrest, 
213 Fed. 763, 180 CCA 277. 

Ala.—Rooks v. Swift, 210 Ala. 364,. 
98 S 16; Massey v. Pentecost, 206 Ala. 
411, 90 S 866; Penticost v. Massey, 


201 Ala, 261, 77 S 675; Dowdell v. 
Beasley, 17 Ala. A. 100, 82 S 40 
{certiorari den 203 Ala. 696, 82 § 
893]. 


Ariz.—Baker v. Maseeh, 20 Ariz. 
201, 179 P 53. 


1214 [42 0. .]). 


tion that the operator was engaged in the business, 
or acting for the use or benefit, of the owner or was 
acting within the scope of his employment may be 
rebutted,?* as by uncontradicted evidence showing 
that the driver was not acting within the scope 
of his authority or employment*? or in the business, 
or for the use or on behalf, of defendant.** It has 
been stated that the presumption disappears where 
there is substantial evidence to the contrary,*® and 
although the presumption arises from the facts of 
ownership and that the driver was authorized gen- 


Colo.—Ward v. Teller Reservoir, 
etc. -Co:,)'60 Colo, 474153 P 219, 

Ga.—Gallagher y. Gunn, 16 Ga. A. 
600, 85 SE 930. 

Iowa.—Curry v. Bickley, 196 Iowa 
827, 195 NW 617. 

Ky.—Mullen, ete., Co. v. Crisp, 207 
Ky. 31, 268 SW 576; Wood v. Indian- 
apolis Abattoir Co., 178 Ky. 188, 198 
SW. 732. 

Md.—Salowitch vy. Kres, 147 Md. 
23, 127 A 643; Jordan Stabler Co. v. 
Tankersly, 146 Md. 454, 126 A 65. 

Mo.—McCaughen v. Missouri Pac, 
Re GCo-,- CAS) 274 SW. 9%; Gordons iv: 

Bleeck Auto. Co., (A.) 288 SW 265; 
Shamp v. Lambert, 142 Mo. A. 567, 
121 SW 770; Long v. Nute, 123 Mo. 
A. 204, 100 SW 511. 

Nebr.—Dirks v. Ensign Omnibus, 
ete., Co., 107 Nebr. 556, 186 NW 525. 

N. Y.—Fiocco v. Carver, 234 N. Y. 
219, 137 NH 309; Hartnet v. Hudson, 
165 NYS 1034. 

Okl.—Lee v. Pierce, 112 Okl. 212, 
239 P 989; Stumpf v. Montgomery, 

101 Oki. 257, 226 P 65, 30 ALR 1490. 

Or.—Kahn v. Home Tel., etc., Co., 
18 2OY3.08, Lb2 P. 2407 

Pa.—Laubach v. Colley, 283 Pa. 
866, 129 A 88; Sieber v. Russ Bros. 
Ice Cream Co., 276 Pa. 340, 120 A 272; 
Hazzard v. Carstairs, 244 Pa, 122,90 
A 556; Moon v. Matthews, 227 Pa. 

488, 76 A 219, 136 AmSR 902, 29 
LRANS 856; Theil v. Wolfe, 77 Pa. 
Super. 312. 

R. I.—Giblin v. Dudley Hardware 
Co., 44 R. I. 371, 117 A 418. 

Tex.—Wright v. Maddox, (Civ. A.) 
.288 SW 560; Browne v. Hanagriff, 
(Civ. A.) 270 SW 890; Lang Floral, 
etc., Co. v. Sheridan, (Civ. A.) 245 
Sw 467; Studebaker Bros, Co. v. 
Kitts, (Civ. A.) 152 SW 464. 

Va.—Crowell v. Duncan, 145 Va. 
489, 134 SH 576. 

Wash.—Samuels v. Hiawatha Hol- 
stein Dairy Co., 115 Wash. 343, 197 
P 24; Singer v. Metz Co., 107 Wash. 
562, 182 P 614, 186 P 327; Babbitt v. 
Seattle School Dist. Ne. 1, 100 Wash, 
392, 170 P 1020; George v. Carstens 
Packing Co., 91 Wash. 637, 158 P 529; 
Birch v. Abercromble, 74 Wash, 486, 
133 P 1020, 50 LRANS 59; Ludberg v. 
Barghoorn, 73 Wash. 476, 131 P‘1165. 

Wis.—Enea v. Pfister, 180 Wis. 329, 
192 ‘NW 1018. 

[a] Reason for rule.—‘“If he is 
not so running it, this fact is pecu- 
jliarly within the knowledge of the 
master, and the burden is on him to 
overthrow this presumption by evi- 
dence which the law presumes he is 
in possession of. It would be a hard 
rule, in such circumstances, to re- 
quire the party complaining of the 
tortious acts of the servant, to show 
by positive proof that the servant 
was serving the master and not him- 
self.” Long v. Nute, 128 Mo. A. 204, 
210, 100 SW 511. To same effect 
Kahn v. Home Tel., ete, Co., 78 Or. 
308, 152 P 240; Enea v. Pfister, 180 
Wis. 329, 192 NW 1018. 

[b] Chauffeur and machine loaned 
to another.—Where the alleged tor- 
tious act of a chauffeur was at a time 
when the chauffeur was driving for 
third persons, it is incumbent on the 
owner to overcome the presumption 
of responsibility from the facu that 
chauffeur’s act was done in operation 
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presumption.*+ 


both.* 


of owner’s automobile to show affirm- 
atively that he had not, at the time 
of the accident, the right to control 
and direct the chauffeur, and the bur- 
den thereof is not met by merely 
showing that he had loaned him to 
another. Hooper v. Brawner, 148 Md. 
417, 129 A 672, 42 ALR 1437. 

36. Ala.—Freeman v. Southern L., 
ete., Ins. Co., 210 Ala. 459, 98 S 461; 
Massey v. Pentecost, 206 Ala. 411, 90 
S 866; Dowdell v. Beasley, 17 Ala. A. 
100, 82 S 40 [certiorari den 203 Ala. 
696, 82 S 893]. 

Cal.—Musachia v. Jones, 65 Cal. A. 
283, 223 P 1006; Brown v. Chevrolet 
Motor Co., 39 Cal. A. 738, 179 P 697. 

Colo.—Ward v. Teller Reservoir, 
etc., Co., 60. Colo. 47, 153 P) 219. 

Jowa.—Curry v. Bickley, 196 Iowa 
827, 195 NW 617. y 

Ky.—Mullen, etc., Co. v. Crisp, 207 
Ky. 31, 268 SW 576. ; 

Md.—Nattans v. Cotton, 150 Md. 
466, 133 A 270; Butt v. Smith, 148 Md. 
340, 129 A 352; International Co. v. 
Clark, 147 Md. 34, 127 A 647; Salo- 
witch v. Kres, 147 Md. 28, 127 A 643; 
State v. Benson, 129 Md. 693, 100 A 
505; Symington v. Sipes, 121 Md. 313, 
88 A 134, 47 LRANS 662. 

Mo.—Guthrie v. Holmes, 272 Mo. 
215, 198 SW 854, AnnCas1918D 1123; 
Ursch v. Heier, 210 Mo. A. 129, 241 
SW 439; New York Fidelity, etc., Co. 
v. Kansas City R. Co., 207 Mo. A. 137, 
231 SW 277. 

N. J.—Tischler v. Steinholtz, 99 
N. J. L. 149, 122 A 880; Okin v. Essex 
Sales Co., (Sup.) 135 A 821. 

N. Y.—Rose v. Balfe, 223 N. Y.' 481, 
119 NE 842, AnnCas1918D 238; Phil- 
lipson v. Moore, 209 App. Div. 246, 
204 NYS 526; Graves v. Utica Candy 
Co., 209 App. Div. 193, 204 NYS*682; 
Duffy v. Ascher, 191 App. Div. 918, 
181 NYS 934; Bogorad v. Dix, 176 


App. Div. 774, 162 NYS 992 [rev 159 


NYS 46]; Limbacher v. Fannon, 102 
Mise. 708, 169 NYS .490; Audubon 
Taxicab Co., Inc. v. Marlin-Rockwell 
Corp., 184 NYS 485; Friedman vy. 
Krimke, 172 NYS 395; Frankel v. 
Chapal, 169 NYS 579; Hartnet v. Hud- 
son, 165 NYS 1084. 

Okl.—Echols v. Hurt, 116 Okl. 43, 
243 P 493; Kramer v. Nichols-Chan- 
dler Home Blidg., ete., Co., 103 Okl. 
208) 1229. RP AT6 74 S98 OLS 2278) 22000. 
338. 

Pa.—Thatcher v. Pierce, 281 Pa. 16, 
125 A 302; Wagner v. Pullman Motor 
Gar Co., 25 Pal Dist? 8537'44) Pai'Co: 
134. 

R. I.—Callahan v. Weybosset Pure 
Food Market, 47 R. I. 361, 133 A 442; 
Giblin v. Dudley Hardware Co., 44 
RT BAe Kh Aw a St 

Wash.—Feldtman v. Russak, 251 P 
572; Anning v. Rothschild, 1380 Wash, 
232, 226 P 1013; Savage v. Donovan, 
118 Wash. 692, 204 P 805; Ludberg v. 
Barghoorn, 73 Wash, 476, 131 P 1165. 

37.. Martinelli v. Bond, 42 Cal. A. 
209, 188 P 461; Maupin v. Solomon, 
41 Cal. A. 323; 183°P 198; Tischler v. 
Steinholtz, 99 N. J. L. 149, 122 A 880; 
Mahan v. Walker, 97 N. J. L. 204, 117 
A 609; Okin v. Essex Sales Co., (N.' J. 
Sup.) 135 A 821; Stumpf v. Mont- 


somery, 101 Okl. 257, 226 P65, 30 
ALR 1490. 
38. Cal.—Martinelli v. Bond, 42 


Cal. A. 209, 183° P 461. 


LS Mw 
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erally to drive the vehicle, it disappears where the 
surrounding circumstances are such that its recog- 
nition is unreasonable.*° 
cases the fact that there is uncontradicted evidence 
that the driver was not driving the vehicle for the 
purposes of the owner does not of itself remove the 


But according to some 


The rebutting evidence may be 


found in that offered on behalf of either party or 
Where there is evidence to rebut the pre- 
sumption, the burden is on plaintiff to show that the 
driver was actually engaged in the owner’s business 


Ky.—Mullen, etc., Co. v. Crisp, 207 
Ky. 31, 268 SW 576. 

Mo.—Glassman v. Harry, 182 Mo. 
A. 304, 170 SW 4038. 

N. Y.—Deutsch v. Luther, 172 NYS 


404. 

Pa.—Felski v. Zeidman, 281 Pa. 
419, 126 A 794. 

[a] Presumption overcome. — (1) 


The presumption is overcome, with- 
out leaving any conflict of evidence, 


by uncontradicted proof that the auto — 


was in use by the employee for his 
personal pleasure. Martinelli v. 
Bond, 42 Cal. A. 209, 183 P 461. (2) 
Where the only testimony as to the 
control of automobile which struck 
plaintiff, apart from the presumption 
arising from ownership, is that of de- 
fendant’s chauffeur and servants that 
they took the car without permission 
for a private errand, the presumption 
is overcome, and plaintiff cannot re- 
cover. Deutsch v. Luther, 172 NYS 
404. (3) Presumption, from name on 
business truck, that it was being 
used in the owner’s business, cannot 
stand in the face of the testimony of 
plaintiff's 
to the contrary. Felski v. Zeidman, 
281 Pa. 419, 126 A 794. (4) Where 
plaintiff's evidence in an action for 
damages for personal injury shows 


uncontradicted witnesses © 


the contrary, the presumption arising * 


from the existence of a dealer’s tag 
is rebutted. Wagner v. Pullman Mo- 


tor Car Co., 25 Pa. Dist. 853, 44 Pa. - 


Cop ols: 

39. Martinelli v. Bond, 42 Cal. A. 
209, 183 P 461; Fallon v. Swackhamer, 
226 N. Y. 444, 123 NE 737; Rose v. 
Balfe, 223 N..Y. 481, 119 NE 842, 
AnnCas1918D 238; Powers v. Wilson, 
203 App. Div. 232. 196 NYS 600; 
Deutsch v. Luther, 172 NYS 404; 
Friedman v. Krimke, 172 NYS 395; 
Hartnet v .Hudson, 165 NYS 1034; 
Savage v. Donovan, 118 Wash. 692, 
204 P 805. 

40. Fiocco v. Carver, 234 N. Y. 219, 
eS ae 309. 

a 


Tllustration.—Where an elec- ~ 


tric truck, intended for the transpor- © 


tation of merchandise in connection — 


with its owner’s business, was, at the 
time of the injury to plaintiff, 
crowded with boys whom the driver 
was taking on qa frolic in connection 
with a street carnival, the circum- 
stances rebut the presumption that 
the truck was then being used for 
its owner’s business, without regard 
to the driver’s testimony as to his 
use of the truck. Fiocco y. Carver, 
234 Ne Yo 219) 137° NE 809, 

41. Randolph v. Hunt, 41 Cal. A. 
739, 183 P 358; Ferris v. Sterling, 214 
ee 249, 108 NE 406, AnnCas1916D 

[a] Presumption not overcome.— 
The presumption that an automobile 
was being operated for the owner’s 
benefit, although opposed by testi- 
mony that the owner had loaned the 
car to the person who was driving it 
when a pedestrian on a highway was 
injured, warrants a jury in finding in 
favor of the presumption and against 
the testimony. Randolph y, Hunt, 
41 °Cal) SAL 739, 283 (P'358, ; 

42. Butt v. Smith, 148 Md. 340, 
129 A 352; International Co. vy. Clark, 
147 Md. 34, 127 A 647; Salowitch v. 
Kres, 147 Md. 23, 127 A 643 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


4m) 
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at the time of the accident.** ? 

[§ 1010] cc. Acts of Members of Family and 
Family Vehicle. Under the general rule,** where the 
fact that defendant was responsible for the acts of 
a member of his family,*® as, for example, on the 
ground that such member was operating the car as 
an agent or servant of defendant,*® or that such 
operation was with the consent of defendant*’ or 


-under his control,** is material to plaintiff’s right 


to recover, he has the burden of proving such fact. 
In some jurisdictions, however, proof that the vehi- 
cle owned by defendant was operated at the time of 
the accident by some member of defendant’s family 
raises a presumption that such member was de- 
fendant’s agent or servant’? and was operating the 
vehicle for defendant,°° with defendant’s consent®t 
and within the scope of the authority conferred ;°? 
moreover, it has been held that the use of a vehicle 
by the son of the owner is presumed to have been 
rightful until the contrary is shown.®? In other 
jurisdictions, no presumption arises that the member 
of the family who was operating the car was the 
agent or servant of defendant,** or that such mem- 
ber was acting for defendant.®> The fact that the 
owner has given permission to his brother to use a 
vehicle on his own business without payment raises 
no presumption of agency between the owner and 


MOTOR VEHICLES 


[42 °C. J.] 1215 
his brother.5¢ If at the time he was using the 
vehicle the husband of defendant was conveying 
home household supplies, a presumption arises that 
he, as head of the family,” was acting for himself.°* 
It has been asserted that there is a distinction be- 
tween vehicles used for business purposes and those 
used for family or pleasure purposes,°® and that 
where the vehicle is used for family needs, it must 
appear, before a recovery may be had, that the per- 
son using the car was engaged on the owner’s work, 
whether he is a chauffeur®® or a member of the 
owner’s household.®* 

Where defendant rides with his wife or minor 
child, who is driving, according to some eases, he is 
presumed to exercise some control over the driver.®” 

Effect of presumption as to burden of proof; re- 
buttal of presumption. A presumption that a mem- 
ber of the family was operating the vehicle as the 
agent of defendant,®* with the consent of defend- 
ant, 64 or within the scope of the authority con- 
ferred, 85 is rebuttable. While such presumptions or 
inferences do not change the ordinary rules as to 
burden of proof,°® defendant has the burden of 
meeting the presumption that the operator was his 


‘agent,°" that the operator was acting with defend- 


ant’s consent,°* or that such operator was acting for 


43. Kilroy v. Charles L. Crane|owned by her husband with his ex- 53. Ploetz v. Holt, 124 Minn. 169, 
Agency Co., 203 Mo. A. 302, 218 SW|press consent and permission raises|144 NW 745. 
425; Wagner vy. Pullman Motor Car|the presumption that she was his 54. Watkins v. Clark, 103 Kan. 


Co., 25 Pa; Dist. 853, 44 Pa. Co. 134; 
Callahan v. Weybosset Pure Food 
Market, 47 R. I. 361, 133 A 442. 


agent. 
{f] 


McWhirter v. Fuller, 35 Cal. 
A, 288, .170 P 417. 
In Oklahoma (1) 


629, 176 P 1381; Hays v. Hogan, 273 
Mo. 1, 200 Sw 286, LRA1918C 715, 


it has been | AnnCas1918E 1127 [rev 180 Mo. A. 


E10, 


44, See supra § 1008. stated that where a minor child op-| 237, 165° SW 1125]; Clawson  v. 
45. Duffy v. Ascher, 181 NYS 934.| erates the parent’s vehicle, he is pre- Schroeder, 63 Mont. 488, 208 P 924. 
[a] Responsibility of husband for| sumed to operate it as the agent or [a] Minor child —Hays v. Hogan, 
acts of wife—Duffy v. Ascher, 181|servant of the parent. Campbell v.| 273 Mo. 1, 200 SW 286, LRAII18G 
NYS 934. Kirkpatrick, 120 Okl. 57, 249 P 508; | 715, AnnGas1918H 1127. 
46. Sanfilippo v. Lesser, 59 Cal. A.| McCullough v. Harshman, 99 Okl. 262, 55. Watkins v. Clark, 103 Kan. 
86, 210 P 44; Legenbauer v. Esposito, | 226 P 555. (2) But ina case in which] 629, 176 P 131. - 
187 App. Div. 811, 176 NYS 42. there was proof that defendant owned [a] Im New York it has been held 
[a] Tlustration. — In an’ action|the car and that it was being driven | that there is no presumption that the 


against a husband for injuries caused 
by his wife’s negligence in the opera- 
tion of his automobile, plaintiff has 
the burden of proving that'the wife 
in operating the car was the hus- 
band’s agent. Sanfilippo v. Lesser, 
59 Cal. A. 86, 210 P 44. 

47. Baldwin v. Parsons, 193 Iowa 
75, 186 NW _. 665; Legenbauer vy. 
Esposito, 187 App. Div. 811, 176 NYS 
42; Way v. Guest, (Tex. Civ. A.) 272 


Sw 217. 

48. Legenbauer v. Esposito, 187 
App. Div. 811, 176 NYS 42. 

,49. Ransford v. Ainsworth, 196 


Cal. 279, 237 P 747; Venghis v. Na- 
thanson, 101 N. J. L. 110, 127 A 175; 
DeMott v. Knowlton, 100 N. J. L. 
296, 126 A 327; Clark v. Jones, 91 Or. 
455, 179 P 272; Jones v. Cook, 96 W. 
Va. 60; 123 SE 407. See Warren v. 
Norguard, 103 Wash. 284, 287, 174 P7 
(where the court said: “It may be 
that the relation of agency or service 
will be conclusively presumed where 
the automobile is purchased for the 
use of a family all residing together 
in the common home, or where an 
adult child, not a part of the immedi- 
ate family, drives it at the request of 
the parent, or on some business per- 
taining to the affairs of the parent; 
but the facts in the instant case do 
not meet either of these conditions’). 

[a] Wife of owner.—DeMott  v. 
Knowlton, 100 N. J. L. 296, 126 A 327. 

[b] Husband of owner.—Ransford 
v. Ainsworth, 196 Cal. 279, 237 P 747; 
Venghis v. Nathanson, 101 NONE. 
127 A 175. 

[e] Stepdaughter.—Jones v. Cook, 
96 W. Va. 60, 123 SE 407. 

[d] Family car.—Venghis v. Na- 
thanson, 101 N. J. L. 110, 127 A 175; 
DeMott v. Knowlton, 100 N. J. L. 296, 
126 A> 327, ; 

[el] Wife as agent.—The fact that 


a. wife was driving an automobile 


by the child of defendant, at the time 
of the accident, the necessity for in- 
dependent proof of agency or employ- 
ment in order to render the defendant 
liable was asserted. Stumpf v. Mont- 
gomery, 101 Okl. 257,' 226° RP: 65, 30 
ALR 1490. 

Driver as agent of owner in gen- 
eral see supra § 1008. 

50. Baldwin v. Parsons, 193 Iowa 
75, 186 NW 665; Hall v. Young, 189 
Iowa 236, 177 NW 694; Landry v. 
Oversen, 187 Iowa 284, 174 NW 255; 
Clark v.. Jones;\ 91 Or.°455, 179. P 2.72: 
Birch v. Abercromble, 74 Wash. 486, 
133 P 1020, 50 LRANS 59. 

[a] Son.—Hall v. Young, 189 Iowa 
236, 177 NW 694. 

{b] BPamily car.—Landry v. Over- 
sen, 187 Iowa 284, 174 NW 255. 

[ce] Inference of fact and not a 
presumption of law.—It has been 
held that the fact that a minor child, 
living with his father, uses the fa- 
ther’s automobile in the latter’s busi- 
ness creates merely an inference of 
fact, and not a presumption, that he 
is acting in the father’s behalf and 
on his direction. Garcia v. Borino, 
77 Fla. 211, 81 S 155. 

51. Halfpap v. Gruis, 199 Iowa 
757, 202 NW 592; Wallace v. Squires, 
186 N. C. 339, 119 Sl 569; and cases 
supra text and note 50. 

52. Johnson v. Evans, 141 Minn. 
356, 170 NW 220, 2 ALR 891; Venghis 
vii NathansonpL0taNard/ Tai )10; 227 
A 175; DeMott v. Knowlton, 100 N. J. 
L. 296, 126 A 327. 

[a] Tllustration.—Where the own- 
er permits, his minor son to use his 
automobile for purposes of business 
or pleasure, the son’s possession of 
the automobile without a showing to 
the contrary will be presumed au- 
thorized by the owner. Johnson vy. 
Evans, 141 Minn. 356, 170 NW 220, 2 
ALR 891. 


defendant’s wife was in his service 
and engaged in his affairs. Farthing 
v. Strouse, 158 NYS 840. But see 
Duffy v. Ascher, 181 NYS 934 (where 
it was said that the ownership of the 
car made a prima facie case of the 
owner’s responsibility for the acts of 
his wife). 

56. Lane v. Crandell, 5 Alta. L. 42, 
10 DomLR 763, 213 WestLR 869, 4 
WestWkly 165 [app dism 5 DomLR 
580, 21 WestLR 1793, 2 WestWkly 


675]. 

57. Ransford v. Ainsworth, 196 
Cal: 279, 237 P 747 (statute making 
husband head of the family). 

Husband as head of family gen- 
erally see Husband and Wife § 16. 

58. Ransford v. Ainsworth, 196 
Cal! 279, 287 P7477. 


59. See cases infra notes 60, 61. 
60. Laubach v. Colley, 283 Pa. 366, 
129 A 88. But see Hazzard v. Car- 


stairs, 244 Pa. 122, 90 A 556; Moon 
v. Matthews, 227 Pa. 488, 76 A 219, 
136 AmSR 902, 29 LRANS 856 Gn 
which cases a. presumption of use for 
defendant was indulged). 

61. Laubach vy. Colley, 283 Pa. 366, 
129 A 88. 

62. Minor v. Mapes, 102 Ark. 351, 
144 SW 219, 39 LRANS 214. 

63. Ransford v. Ainsworth, 196 
Cal. 279, 237 P747;) Venghis v. Na- 
thanson, LOdiNiad. Er, ALO; 227 A 75: 
Campbell v. Kirkpatrick, 120 Okl. 57, 
249 P 508; McCullough v. Harshman, 
99, OK. 262, 226) P6555. 

64. Rowland v. Spalti, 196 Iowa 

194-NW 90. 

Venghis v. Nathanson, 101 N. 
110, 127 AVPLT5. 

66. Landry Vv. Oehcews 
284, 174 NW 255; Foster v. Farra, 
117 Or. 286, 243) Pc 778. 

67. Wilson v. Polk, 175 N. C. 490, 


95 SE 849. 
68. Rowland v. Spalti, 196 Iowa 
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“defendant. 


needs.“1 
Endorsement of license. 


son to have done so.?? 
{§ 1011] 


208. 194 NW 90; Baldwin v. Parsons, 
193 Iowa 75, 186 NW 665; Wallace v. 
Squires, 186 N. C. 339, 119 SE 569. 

{a] Mlustration.—Where the evi- 
dence showed that defendant's son 
had habitually used the car, driving 
it for the family or for his own 
pleasure or business, the burden was 
on defendant to show the son had no 
permission to drive the car on the 
occasion of the accident, and it was 
error to charge that, before plaintiff 
could recover against defendant, the 
jury must find that the son, at the 
time of the collision, was driving 
with the knowledge and express con- 
sent of . his. .father. Wallace v. 
Squires, 186 N. C. 339, 119 SE 569. 

‘69. Baldwin v. Parsons, 193 Iowa 
75, 186 NW 665; Foster v. Farra, 117 
Ores 6) 243 iS binen sVeneA ber= 
crombie, 74 Wash, 486, 133 P 1020, 50 
LRANS 59. 

70. Ransford v. 196 
CEL A). SWORN ee Ske Ge 

71. Ransford v. Ainsworth, supra. 

72. Whitworth y. Jones, 58 Cal. A. 
492, 209 P 60. 

73. See Negligence [29 Cye 596]. 

74. U. Si—Bauman v. Black, etc., 
Town Taxis Co., 263 Fed. 554. > 

Ariz.—Young v. Campbell, 20 Ariz. 
Pil a rere g £2 lye 

Ark.—Snow v. Riggs, 290 SW 591; 
Millsaps v. Brogdon, 97 Ark. 469, 134 
SW 632, 32 LRANS 1177. 

Cal.—Saltzen v. Associated Oil Co., 
198 Cal. 157, 244 P 338; Rush v. Lago- 
marsino, 196 Cal. 308, 237 P 1066; 
Gett v. Pacific Gas, etc., Co., 192 Cal. 
$21, 221 P 376; Hollowell v. Cameron, 
186 Cal. 530, 199 P 803; Bauman v. 
Edgar, 72 Cal. A. 448, 236 P 9438; 
Evers v. Stratton, 71 Cal. A. 448, 235 
P 656; Towne v. Godeau, 70 Cal. A. 
148, 232 P 1010; Sommer v. Martin, 
55 Cal. A. 608, 204 P 33; Howard v. 
Worthington, 50 Cal. A. 556, 195 P 
709; Coffman v. Singh, 49 Cal. A. 342, 
193 P 259; Lewis v. Tanner, 49 Cal. 
A. 271, 193 P 287; Randolph v. Hunt, 
Ct iCalavAn i399, 183 Psd. 

Md.—Taxicab Co. v. Ottenritter, 
135 A 587; Consolidated Gas, etc., Co. 
v. Rudiger, 134 A 326; Hopper v. 
Kelly, 145 Md. 161, 125 A 779; Fletch- 
er v. Dixon, 113 Md. 101, 77 A 326. 

Minn.—Pach y. Chippewa Springs 
Corp., 161 Minn, 125, 201 NW. 293; 
Carson v, Turrish, 140 Minn. 445, 168 
NW 349, LRA1918F 154; Kennedy v. 
Webster, 137 Minn. 335, 1638 NW 519. 

Miss.—Haynes-Walker Lumber Co, 
v. Hankins, 141 Miss. 55, 105 S 858. 

Mo.—Chaar v. McLoon, 304 Mo. 238, 
263 SW 174; Raymen v. Galvin, 229 
SW 747;:Garvey v. Ladd, (A.) 266 
SW 727; Columbia Taxicab Co. v. 
Mercurio, (A.) 2386 SW 1096; Cool v. 
‘Petersen, 189 Mo. A. 717, 175 SW 244. 

Mont.—Williams v. Hample, 62 
Mont. 594, 205 P 829. 

N. J.—Osbun v. DeYoung, 99 N. J. 
L. 204, 122 A 809; Uknowich v. Szobo, 
(Sup.) 186 A 188; Zanzonico v. Yellow 
Cab Co., (Sup.) 133 A 84. 

N. C.—Fleming v. Holleman, 190 
N. C. 449, 180 SE 171; Davis v. Long, 
189° N. CC.) 129126 SE’ 321; Tyree v. 
Tudor, 183 N. C. 340, 111 SE 714. 

Or.—Ordeman v. Watkins, 114 Or. 
581, 236 P 483; Sanders v. Taber, 79 
Or, 522; 256, R194 

Pa.—Dattola v. Burt, 288 Pa. 134, 


Ainsworth, 


A presumption that the husband, as 
head of the family, was acting for himself, is re- 
buttable,“° and may be overthrown by evidence that 
the wife was the furnisher of the home and the sub- 
stantial, if not the sole, suppler of household 


It may be presumed that 
a parent indorsed a son’s application for a license 
as required by statute, where he is the proper per- 


(4) Negligence of ? Person Injured. 
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Under the general rules as to presumptions and 
burden of proof as to the negligence of plaintiff,’ 
in some jurisdictions the burden is upon defendant 
to establish the negligence of plaintiff relied on as a 
defense,“* unless it is shown.by plaintiff’s own 


leadings*® or evidence,*® or may fairly be inferred 
p $ ’ Mf 


plaintiff.® 


and the burden 


135 A 736; Anderson v. Wood, 264 Pa. 
Sn L07 “Al 658: 

Tex.—Horton v. Benson, (Commn. 
A.) 277 SW 1050 [aff (Civ. A.) 266 
SW 213]; Schoellkopf Saddlery Co. v. 
Crawley, (Civ. A.) 203 SW 1172. 

Va.—Core v. Wilhelm, 124 Va. 150, 
98 SH 27. : 

Wash.—Cloherty v. Griffiths, 82 
Wash. 634, 144 P 912. 

W. Va.—Dye v. Rathbone, 102 W. 
Va 386, 135 SE 274; Truman v. 
Wink-O Products Co., 96 W. Va. 256, 
122 SE 745. 

Wis.—Stewart v. Olson, 188 Wis. 
487, 206 NW 909, 44 ALR 1292; Hobbs 
v. Nelson, 188 Wis. 108, 205 NW 918; 


Stephan vy. Abe, 185 Wis. 78, 200 NW 
682 


{a] The presumption (1) is that 
the person injured was exercising 
due care. Blackwell v. American 
Film) Co, -189)"Cal.” 689, 200 RE, 99:9; 
Olsen v. Standard Oil Co., 188 Cal. 
20, 204 P 393; Downing v. Baucom, 
216 Ky. 108, 287 SW 362; Jedlicka v. 
Shackelford, (Mo. A.) 270 SW 125; 
Mackin vy. Patterson, 270 Pa. 107, 112 
A 738; Anderson v. Wood, 264 Pa. 
98, 107 A 658; Jensen v. Culbert, 134 
Wash. 599, 2386 P 101. (2) Sometimes 
this is made the rule by express 
statutory provision. Standard Oil Co. 
v. Johnson, 299 Fed. 93 (Massachu- 
setts statute); Woodman v. Powers, 
242 Mass. 219, 186 NE 352; Reynolds 
v. Murphy, 241 Mass. 225, 135 NE 
116; Gallagher v. Johnson, 237 Mass. 
455, 180 NE 174, 15 ALR 411; Creedon 
v. Galvin, 226 Mass. 140, 115 NE 307; 
Patrick v. Deziel, 223 Mass. 505, 112 
NE 2238. 

{b] Injury to pedestrian.—Porter 
v. Hetherington, 172 Mo. A. 502, 158 
SW 459; Eastmond v. Wachstein, (N. 
J. Sup.) 135 A 67; Core v. Wilhelm, 
124° Va. 150, 98 SE 27. 

[ce] Collision.—(1) The rule has 
been applied where there was a col- 
lision between automobiles. Dye vy. 
Rathbone, 102 W. Va. 386, 135 SE 274. 
(2) Likewise where there was a col- 
lision between an automobile and a 
bicycle. Hobbs v. Nelson, 188 Wis. 
108, 205 NW 918. (3) Where defend- 
ant, in a collision case, wishes to rely 
on a city ordinance limiting the speed 
of automobiles in the business por- 
tion of the city, to establish plain- 
tiff’'s contributory negligence, the 
burden is on defendant to prove that 
the accident occurred within the 
business portion. Columbia Taxicab 
v. Mercurio, (Mo. A.) 236 SW 

(4) Defendant cannot rely on 
insufficiency of plaintiff’s rear 
light to be visible at a distance of 
five hundred feet, where such insuffi- 
ciency does not appear from plain- 
tiff’'s evidence, and defendant intro- 
duces no evidence to establish it. 
Hollowell v. Cameron, 186 Cal. 530, 
199 P 803. (5) The fact that a taxi- 
cab which struck a truck at a street 
intersection approached from the 
right of the truck did not raise the 
presumption of contributory negli- 
gence on the part of the truck driver. 
Taxicab Co. v. Ottenritter, (Md.) 135 
A 587. 

{d] Lights.—The presumption is 
that plaintiff had complied with a 
statutory provision requiring lights. 
Ebling v. Nielsen, 109 Wash. 355, 186 


from all the cirecumstances;** and the burden of 
proving freedom from such negligence is not on 
By statute’® in some jurisdictions, con- 
tributory negligence is made an affirmative defense 


of proving it rests on defendant,%° 


P 887. 

[el] As bearing on plaintiff’s duty 
to anticipate the negligence or want 
of due care of the driver of a car 
in which plaintiff was\a guest it was 
held that in the absence of any evi- 
dence to the contrary it would be pre- 
sumed that the driver was operating 
the car with reasonable care up to. 
the time when the negligent act oc- 
curred. McAndrews vy. Leonard, 
(Vt.) 134 A 710. 

{f] Where plaintiff was mentally 
incapable of testifying, it was as- 
sumed that she exercised ordinary 
care for her own safety. Jedlicka vy, 
Shackelford, (Mo. A.) 270 SW 125. 

Burden of proof generally see Neg- 
ligence [29 Cyc 601]. 

75. Horton v. Benson, (Tex. Civ. 
A.) 266 SW 213 [aff (Commn. A.) 277 
SW 1050]. 

{a] Petition held not to show con- 
tributory negligence and excuse 
therefor so _as to place burden on 
plaintiff. Horton vy. Benson, (Tex. 
Civ. A.) 266 SW 213 [aff (Commn. A.) 
277 SW 1050]. 


76. Ark.—Millsaps v. Brogdon, 97 
nee 469, -134. SW, 632, 32 LRANS 


Cal.—Rush vy. Lagomarsino, 196 Cal. 
308, 237 P 1066; Sommer y. Martin, 55 
Cal. A. 6038, 204 P 33. 

Md.—Taxicab Co. v. Ottenritter, 
135 A 587; Hopper v. Kelly, 145 Mad. 
161, 125 A 779; Fletcher v. Dixon, 113 
Md.101; 77 A 326. 


Mont.—Williams vy. Hample, 62 
Mont. 594, 205 P 829. 

N. J.—Uknowich vy. Szobo, (Sup.) 
136 A 188. 


Pa.—Anderson y. Wood, 264 Pa. 98, 
107 A 658. 

Va.—Core v. Wilhelm, 124 Va. 150, 
98 SE 27. 

[a] Contributory negligence not 
shown by plaintiff’s evidence.—Hol- 
lowell vy. Cameron, 186 Cal. 530, 199 
P 8038; Hopper v. Kelly, 145 Md. 161, 
125 A 779. 


77. Core v. Wilhelm, 124 Va. 150, 
98 SE 27. : 
78. Cal.—Rush_v. Lagomarsino, 


196 Cal. 308, 237 P 1066; Howard v. 
Me hea 90 Cal. A. 556, 195 P 


Ga.—Fisher Motor Car Co. yv. Sey- 
mour, 9 Ga. A. 466, 71 SE 764: *. 

Ky.—Higgins v. Forkner, 211 Ky. 
588, 277 SW 983. 

Mo.—Wenzel v. Busch, 259 SW 767. 

Pa.—Dattola v. Burt, 288 Pa, 134, 
135 A 736; Hverett v. Sturges, 46 Pa. 
Super. 612. 

79. See statutory provisions. 

80. Standard Oil Co, v. Johnson, 
299 Fed. 93 (Massachusetts statute); 
DiRienzo v. Goldfarb, (Mass.) 153 NB 
784; Gauthier v. Quick, 250 Mass. 
258, 145 NE 436; Reynolds v. Murphy, 
241 Mass, 225, 135 NE 116; Gallagher 
v. Johnson, 237 Mass. 455, 130 NE 
174, 15 ALR 411; Quinlan v. Hugh 
Nawn Contracting Co., 235 Mass. 190, 
126 NE 369; Chaplin v. Brookline 
Taxi Co., 230 Mass. 155, 119 NE 650; 
Creedon v. Galvin, 226 Mass. 140, 115 
NE 307; Patrick v. Deziel, 223 Mass... 
505, 112 NE 223. . 

La] Prior to the statute plaintiff 
had the burden of proving freedom 
from contributory negligence. Rogers 
v. Phillips, 206 Mass. 308, 92 NE 
327, 28 LRANS 944. 
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at least in actions for personal injuries.*t In other 
jurisdictions the burden is on plaintiff to show that 
he was free from contributory negligence, or was in 
the exercise of due care,®? at least where the claim 
is for an injury to property.*® 

Cause of injury or accident. While in some juris- 
dictions in which the burden of proving contribu- 
tory negligence is on defendant, there is authority 
for the view that plaintiff must show that the acci- 
dent was avoidable notwithstanding negligence on 
his part,®? and in some eases, at least, that plaintiff’s 
negligence did not contribute to the accident,®> the 
rule has been laid down that in proving contribu- 
tory negligence defendant must’ prove that plain- 
tiff’s negligence was the proximate cause of the 
injury or accident,’ and that plaintiff failed to 
utilize the last clear chance.’? 

Duty to stop, lock, and listen. In some jurisdic- 
tions it is incumbent on plaintiff to show affirma- 
tively that the injured person stopped, looked, or 


listened;** he is presumed to have done so in "the | 


absence ‘of evidence on the subject.5® According to 
some cases there is’ no presumption of negligence 
from the failure of a pedestrian to look before 
crossing a street,®°° nor is there a conclusive pre- 
sumption of negligence if a pedestrian did not con- 
tinuously look or listen while crossing.®! 

Where injured person had apparently violated 
law or regulation. Where a collision occurs at a 
point where apparently plaintiff or the injured per- 
son has violated a law or regulation as to his posi- 


81. Munson vy. Rupker, (Ind. A.) 
151 NE 101; Murray v. Cottrell, 80 


82. Conn.—Mezzi_ v. 


MOTOR VEHICLES 


of contributory negligence. 
Moxley, 235 Ill. 164, 85 NE 216 
Ruwisch v. Knoebel, 
(where various Tllinois statutes were 
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tion on the road, according to some deéisions the 
presumption of fault is imputable to plaintiff in the 
first instance,9? and the burden is on plaintiff to 
show that his presence or that of the injured person 
at the particular place was consistent with ordinary 
care,®* or that he was exercising due care,** and that 
his negligence did not cause the accident.°° Where 
both plaintiff and defendant were equally guilty of 
a violation of law, the presumption, if any, is that 
the accident was the result of the combined fault.%° 

In the case of an injury to a child, the view has 
been taken that it will be presumed that he was 
exercising due care,®’ that is, such care as may rea- 
sonably be expected of an infant of his age,®* and 
defendant has the burden of rebutting such pre- 
sumption.®® Moreover, where the infant is of such 
age as to be presumed prima facie incapable of 
contributory negligence,t defendant has the burden 
of showing that the infant failed to exercise that 
degree of care and discretion which children of simi- 
lar age ordinarily exercise under like circumstances.’ 
The presence of a child on a street does not of itself 
raise a presumption of negligence against the 
parents.? But in some jurisdictions in an action by 
an infant, plaintiff must prove his freedom from 
contributory negligence,t and in a case in which 
there was no evidence upon which the court could 
determine whether the infant was sui juris, it was 
held that plaintiff did not make out a case where 
there was no proof of the exercise of any care either 
by the parents or by the infant.® 


apeactnod var Co., 25.Pa. Dist. 853, 44 Pa. Co. 
ee 
233) Hl. A,-1526 ay Downing v. Baucom, 216 Ky. 


108, 287 SW 362; Arvo v. Delta Hard- 


Ind. A. 521, 141 NE 524. 
Taylor, 99 


Conn. 1, 120 A 871; Dunbar v. Jones, 
87 Conn. 253, 87 A 787. 

Ill. Gustavson vy. Hester, 211 Ill. 
A. 439; Yellow Cab Co, v. Carlsen, 211 
Tl. A.’ 299 

Iowa.—In re Hill, 208 NW 334; 
Williams v. Cohn, 201 Iowa 1121, 206 
NW 823; Carlson v. Meusberger, 200 
Iowa 65, 204 NW 432; Brekke v. 
Rothermal, 196 Iowa 1288, 196 NW 
84; McDermott vy. Johnson, 193 Iowa 
19, 186 NW 630; Caplan v. Reynolds, 
191 Iowa 453, 182 NW 641; Powell 
v. Alitz, 191 Iowa 233, 182 NW 236; 
McSpadden v. Axmear, 191 Iowa 547, 
181 NW 4; Dreier v. McDermott, 157 
Iowa 726, 141 NW 315, 50 LRANS 566. 

Me.—Sylvester v. Gray, 118 Me. 74, 
105 A 815, 

Mich.—Amley v. Saginaw Milling 
Co, “195 Mich. 189) «167, ) NW: $32): 
Webber v. Billings, 184 Mich. 119, 150 
NW 332; Tolmie v. Woodward Taxi- 
cab Co., 178 Mich. 426, 144 NW 855; 
Gibbs v. Dayton, 166 ‘Mich. 263, 131 
NW 544. 

N. saa a Nei v. Sawyer, 73 N. H. 
vee 59 Bs 369. 

Y.—Simpson v. Whitman, 147 
reo Div. 642, 132 NYS 801; McCar- 
ragher v. Proal, 114 App. Div. 470, 
100 NYS 208; Buscher v. New York 
Transp.» Co.,-.114. App. Div.1.85,..99 
NYS 673; Albertson vy. Ansbacher, 
Misc. 527, 169 NYS 188; Smith v. 
Listman, 96 Misc. 285, 160 NYS 129 
[aff 161 NYS 1146 mem]; Schreiber 
v. Matlack, 90 Misc. 667, 154 NYS 
109; Wilkins v.: New York Transp. 
Co., "52 Misc. 167, 101 NYS 650; Harle 
Vv. ’Pardington, i16 NYS 675; Thies 
v. Thomas, 77 NYS 276. 

Vt.—Parker v., Smith,.135 A.495; 
Wellman v. Wales, 98 Vt. 437, 12 
A 317; Bianchi v. Millar, 94 Vt. 378, 
Ait Ac 524; Bombard v. Newton, 94 
Vt. 354, 111 A 510, 11 ALR 1402; 
Aiken v. Metcalf, 90 Vt. 196, 97 A 669. 

[a] Where under a statute exces- 
sive speed is prima facie evidence of 
negligence, plaintiff has the burden 
of proving that he was not guilty 
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considered), 

[b] Where plaintiff’s vehicle ran 
into that of defendant which was be- 
ing operated without lights at night, 
it was held that plaintiff had the 
burden of showing that he was not 
guiity of contributory negligence. 
Carlisle v. Louisiana Oil Refining 
Corp., 3 La. A. 671. 

{[c] Extent of burden.—The bur- 
den is on plaintiff to produce direct 
or circumstantial evidence from 
which the jury can reasonably infer 
that he was in the exercise of due 
care. Aiken v. Metcalf, 90 Vt. 196, 
97 A 669. 

Burden of proof generally see Neg- 
ligence [29 Cyc 603]. 

Injury resulting in death see infra 
text and notes 6-13. 

83. Horace F. Wood Transfer Co. 
v. Shelton, 180 Ind. 273, 101 NE 718. 

[a] Horse-drawn vehicle injured 
in collision with taxicab.—Horace F. 


Wood Transfer Co. v. Shelton, 180 
Ind. 273, 101 NE 718. 
84. Nolan v. Davis, 95 N. J. L. 


227, 112 A 188, 

85. Twedt v. Seattle Taxicab Co., 
121 Wash. 562, 210 P 20. But sée 
Cloherty v. Griffiths, 82 Wash. 634, 
637, 144 P 912 (where an instruction 
that the burden of showing that a 
“collision was occasioned by reason 
of the carelessness of the plaintiee 
was upheld). 

Violation of law or regulation as to 
position on road see infra text and 
note 92. 

86. Gett v. Pacific Gas, ete., Co., 
192 Cal. 621, 221 P 876; Bauman v. 
Edgar, 72 Cal. A. 448, 236 P 943; 
Bolles v. Boone, 66 Cal. A. 238, 225 
P 775; Munson .v. Rupker, (Ind. A.) 
151 NE 101. 

Burden of proving that defendant’s 
negligence was proximate cause see 
supra § 1002. 

87. Sanders v., Taber, 79 Or; 522, 
165 PP) 1194, 

88. -Anderson vy. Wood, 264 Pa. 98, 
107 A 658; Wagner v. Pullman Motor 


ware Co., 231 Mich. 488, 204 NW 134; 
Watson v. Lit, 288 Pa. ahs 245 A 
631; Anderson v. Wood, 264’ Pa. 98, 
107 A 658; Wagner v. Pullman Motor 
Car (Coys 2buPa. .Dists 18533) 44 Pa.hCo. 


134. 

90. Minor v. Mapes, aah Ark, 351; 
144 SW 219, 39 LRANS 2 

91.. Taxi Serv. Co,\v. Phillips, 187 
Fed. 734, 109 CCA 482. 

92. Giese v. Kimball, 184 Iowa 
1283, 169 NW 6389; Shelley v. Norman, 
114 Wash. 381, 195 P 248. 

93. Giese v. Kimball, 184 Iowa 
1283, 169 NW 639; Sylvester v. Gray, 
118 Me. 74, 105 A’ 815. 


94. Sylvester v. Gray, supra; Elm- 
ane v. Pielow, 113 Wash. 589, 194 P 
[a] Pedestrian between street in- 


tersections.—There. is authority for 
the view that where an accident oc- 
curs between street intersections 
where the driver of a motor vehicle 
has the right of way, an injured pe- 
destrian must show that he used rea- 
sonable care for his safety. Elm- 
berg v. Pielow, 113 Wash. 589, 194 P 


549. 
Frierson v. Shreveport Grocery 
Co., 3 La, A. 44; Twedt v. Seattle 
Taxicab Co., 121 Wash. 562, 210 P 20. 
96. Twedt v. Seattle Taxicab Co., 


97. Barker v. Savas, 52 Utah 262, 
oP 62s 


pedi ie Cheek v. Fox, 7 Tenn. Civ. A. 
99. Barker y. Savas, 52 Utah 262, 
LAP Gaee 
1. White Swan Laundry co. 
Wehrhan, 202 Ala. 87, 79 S 479: 


Cedar Creek Store Co. v. Stedham, 187 
Ala. 622, 65 S 984; Brekke v. Roth- 
ermal, 196 Iowa 1288, 196 NW 84. 
2. Brekke v. Rothermal, supra. 
3. Dattola v. Burt, 288 Pa. 134, 
135 A 736. 
4. Smith y. Listman, 96 Misc. 285, 
160 NYS 129 [aff 161 NYS 1146 mem]. 
5. Popick v. B. B. Neal Hardware 
Co., 164 NYS 413, 
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Injury resulting in death. In some jurisdictions 
there is a presumption that deceased was exercising 
due care,® at least where there were no eyewit- 
nesses,‘ and there is no presumption that he was 
negligent. The presumption that deceased exer- 
cised due care is rebuttable.2 The burden of prov- 
ing contributory negligence has been held to be on 
defendant,?° and this rule is applicable by virtue of 
statute in some jurisdictions;!! but in other juris- 
dictions the general rule applicable in such jurisdic- 
tions requiring plaintiff to show freedom from 
contributory negligence is applied.!? 

Imputed negligence. In some jurisdictions where 
defendant seeks to avoid liability because of the 
negligence of a third person, alleged to be imputable 
to plaintiff, the burden of proving such negligence is 
on defendant.1? <A statutory provision that the per- 
son sustaining injury shall be presumed to have been 
in the exercise of due ‘care has been held applicable 
to certain cases in which the law imputes negli- 
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[§§ 1011-1013 


gence.1# 

The happening of the accident does not make out 
a case of contributory negligence on the part of the 
injured person.?° 

[§ 1012] (5) Failure To Register Vehicle or To 
Obtain License. While it has been held that the 
burden is on defendant to show that plaintiff’s vehi- 
cle was not registered as required by law,*® there is 
authority to the contrary, requiring the owner to 
prove registration of the vehicle and license of the 
driver.1* 

[§ 1013] ¢. Admissibility—(1) In General. The 
general rules governing the admissibility of the evi- 
dence in civil actions in general,'® particularly in 
actions for negligence,1® apply in an action to re- 
cover damages for injuries caused by a motor vehi- 
cle.2° Various general rules applied include those 
allowing the introduction of admissions,*+ declara- 
tions against interest?? and matters constituting a 
part of the res gestx,?* as well as those excluding 


[a] 
a boy ten years old was killed by an 
automobile while crossing a street, an 
instruction that the burden was upon 
plaintiff to show that the boy was* 
incapable of taking care of himself 
in the street, in order to find that he 
was not guilty of contributory negli- 
gence, was erroneous, as requiring 
plaintiff to prove, without reference 
to age, intelligence, or circumstances, 
that the boy was actually incapable 
of taking care of himself. Ackerman 
ace Stacey,.157 App. Div. 835, 143 NYS 


6. Cal.—Hatzakorzian |v. Rucker- 
Fuller Desk Co., 197 Cal. 82, 239 P 
709, 41 ALR 1037; Little v. Yanagi- 
sawa, 70 Cal. A. 303, 233 P4357. 

Ky.—Downing v. ’Baucom, 216 Ky. 
108, 387 SW 362. 
N. 


J.—Klein v. Offen, (Cir. Ct.) 136 
A +19. 
Pa.—Watson v. Lit, 288 Pa. 175, 
185 A 681. 
Wash.—Jensen v. Culbert, 134 


Wash. 599, 236 P 101. 

[a] In ‘Massachusetts this is the 
rule by virtue of express statutory 
provision, Standard Oil Co. v. John- 
son, 299 Fed. 93; Powers v, Loring, 
231 Mass. 458, 131 NE 425. 

Presumption as to contributory 
negligence of deceased in general see 
Death § 167. 

7 In re Hill, (Iowa) 208 NW 
334; Petersen v. Lundin, 236 Mich. 
590,” 211 NW 86; Patterson v, Waener, 
204’ Mich. 593, 471 NW 356._ . 

[a] The ‘fact that there were per- 
sons who merely saw the striking of 
deceased apparently does not prevent 
a presumption that deceased was ex- 
ereising due care. Petersen v. Luns 
din, 236 Mich. 590, 211 NW 86; Pat- 


terson v. Wagner, 204 Mich. 593, 171 
NW 356. 
{b] Balanced presumption.— 


Where a guest in a motor vehicle 
was killed, it was held that the pre- 
sumption that he was not negligent 
is no greater than the presumption 
that the driver of such vehicle was 
not negligent. In re Hill, (lowa) 208 
NW 334. 

8. Lemmon v. Broadwater, 30 Del. 
472, 108 A 273. 

[a] Death of motor cyclist result- 
ing from collision with an automobile. 
—Lemmon yv. Broadwater, 30 Del. 472, 
108 A 273. 

9. In re Hill, (Iowa) 208 NW 334; 
McKenna v. Lynch, 289 Mo. 16, 233 
SW 175. 

10. La.—Mequet v. Algiers Mfg. 
Co., 147 La. 364, 84 S904. 

Minn.—Paulus v. Rosenfield, 164 


Minn. 347, 205 NW 245; Loverage Vv. 
Carmichael, 164 Minn. 76, 204 NW 
921. 


N. J.—Uknowich v. Szobo, (Sup.) 
136 A 188. 


Pa.—Dattola v. Burt, 288 Pa. 134, 


a a a a a 


Incapacity of infant.—Where|135 A 736. 


Utah.—Sorenson v. Bell, 51 Utah 
262, 170 P 72 

See cases supra text and note 6. 

Burden of proof as to contributory 
negligence of deceased in general see 
Death § 167. 

11. Standard Oil Co. v. Johnson, 
299 Fed. 98; National Motor Vehicle 
Co. v. Kellum, 184 Ind. 457, 109 NE 
196; Cooperstein v. Eden Brick, etc., 
Co., 207 App. Div. 3038, 202 NYS 63 
[aff 238 N. Y. 200, 144 NE 501]; 
Esmark vy. Tandler, 204 App. Div. 
554, 198 NYS 644; Ryeczko v. Kleno- 
tich, 204 App. Div. 693, 198 NYS 
4738; Keosayian v. Geiger, 188 App. 
Div. 829, 176 NYS 585. 

[a] Prior to the statute plaintiff 
had burden of proving deceased’s 
freedom from contributory negli- 
gence. Neumann v. Hudson County 
Consumers’ Brewing Co., 155 App. 
Div. 271, 1389 INMSi2 10285 Thies sv. 
Thomas, 77 NYS 276. 

12. Dreier v. McDermott, 157 Iowa 
726, 141 NW 3815, 50 LRANS 566; 
Wellman v. Wales, 98 Vt. 437, 129 A 


317; Wellman v. Wales, 97 Vt. 245, 
122 A 659. 
{a]. Rule applied where the rider 


of a horse received injuries resulting 
in Geath when the horse became 
frightened at an automobile. Dreier 
v. McDermott, 157 Iowa 726, 141 NW 
315, 50° LRANS 566. 

[b] Intoxication.—Where a _ pe- 
destrian, claimed by defendant to 
have been intoxicated, was killed by 
defendant’s automobile on a highway, 
it was error to charge that the ques- 
tion was whether plaintiff had shown 
the jury by a fair preponderance of 
evidence that deceased was not in- 
toxicated at the time of the accident. 
Griffin v. Wood, 93 Conn. 99, 105 A 


354. 

13.. Thompson v. Smith, (Mo.) 253 
Sw 1023. 

{a] »Tllustration. — Where it is 


olaimed that plaintiff and driver were 
riding for their joint pleasure and 
that the driver’s negligence precluded 
recovery, the burden of proof on such 
issue is on defendant. Thompson y. 
Smith,.(Mo.) 253: SW 1023. , 

[b] In Massachusetts, since the 
enactment of the statute providing 
that contributory negligence is to be 
proved by defendant (1) it has been 
held that where plaintiff was injured 
while a passenger on a “bob” sled 
or “ripper” steered by a third person, 
as the result of a collision with de- 
fendant’s automobile, the burden of 
proof is on _ plaintiff. Cowles vy. 
Springfield Gas Light Co., 234 Mass. 
421, 125 NE 589. (2) But where an 
infant under five years of age was 
injured in a collision between motor 
vehicles while riding with his father 
who was driving one of the vehicles 
and actions were brought both by the 


father and child, the statute was held 
applicable, Gallagher v. Johnson, 
reed Mass. 455, 130 NE 174, 15 ALR 

14. Gallagher v. Johnson, supra. 

[a] Negligence of parent imput- 
able to child.—In a case in which an 
infant child under five years of age 
was injured while riding with his 
father who was driving, and the 
father and child brought actions for 
injuries sustained, the statute is ap- 
plicable. Gallagher v. Johnson, 237 
Mass. 455, 1830 NE 174, 15 ALR 411. 

15. Petersen v. Lundin, 236 Mich. 
590, 211 NW 86; Dattola v. Burt, 288 
Pa. 134, 135 IN TN Ss. 10) Salve 
Crame, 30 Philippine 2 (where, in a 
prosecution for causing serious physi- 
cal injuries through reckless negli- 
gence, it was held that the mere fact 
that a person was run down by an 
automobile does not signify that he 
was negligent). 

16. Lyons v. Jordan, 117 Me. 117, 
102 A 976. 

17. Dewhirst v. Monae ane Co, 
96 Conn. 389, 114 A 10 


18. See Evidence §§ Peg 1729. 

19. See Negligence [29 Cyc 606 
et seq]. . 

20. Iowa.—Delfs Ve Dunshee, 143 


Iowa 381, 122 NW 23 
Mo. —Herrin v. Stroh Bros. Deliv- 
ery Co., (A.) 263 SW 871. . 
Mont.—Lewis v. Steele, 52 Mont. 
238 N. 


300, LS 74P 575. 
N. Y Y.—Moore v. Rosenmond, 
Y. 356, 144 NE 639; O’Neil v. Kopke, 
170 App. Div. 601, 156 NYS 664. 
Or.—Everart v. Fischer, 75 Or. 316, 
145 P 33, 147 P 189. 
94 Vt. 


Vt.—Duprat v. 
See infra text and notes 37} 


218, 110 A 305. 

21. 

8. 

22. Scragge v. Sallee, 24: Cail.’ A. 
133, 140 P 706; Liebster v. Lucas, 82 
Pa. Super. 184. 

Declarations against interest gen- 
erally see Evidence §§ 209-222. 

23. Ala.—Stoudemire v. Dactet 208 
Ala. 495, 94 S 498; Standard Oil Co. Vv. 
Douglass, 18 Ala. A. 625, 93 S 286. 

Mich. — Anderson v. Matt, 223° Mich. 
534, 194 NW 599; Jolman v. Alberts, 
192 Mich. 25, 158 NW 170. 

S. C—York v. Charles, “1327 "Sie 
230, 128 SE 29. 

Tex.—Olds Motor’ Works v. Chur- 
chill, (Civ. A.) 175 SW. 785; Reid 
Auto Co. v. Gorsezya, (Civ. A.) 144 
SW 688. 

Wash.—Nicolle v. United Auto 
Transp. Co:, 188 Wash.: 48, 244° P 
127; Mathewson vy. Olmstead, 126 
Wash. 269, 218  Pic226* Lucchesi. v. 
Reynolds, 125 Wash. 352, 216 °P Ae 
Samuels v. Hiawatha Holstein Dairy 
Co., 115 Wash. 343, 197 P 24; Heg v. 
Mullen, 115 Wash. 252, 197 P51. 


W. Va.—Ambrose v. Young, 100 Ww. 
Va. 452, 130 SE 810. } 


Chesmore, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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irrelevant?* or immaterial? evidence, self-serving 
declarations,?® hearsay evidence,?’ the opinion or 
eonclusion of a witness,?* and matters not constitut- 
ing admissions”® or a part of the res gesta*® and’ not 
admissible on other grounds.*! Also. the limitations 
of, and exceptions. to,®* the general rule excluding 
parol evidence affecting a written instrument* are 


applicable.** 
Admissions.*> 


Wis.—John v. Pierce, 172 Wis. 44, 
178 NW 297. 

Cross references: 

Acts immediately before accident or 
collision see infra § 1030. 

Res geste generally see Evidence §§ 
535-559. 

Statements or declarations at or near 
time of dccident or collision see 
infra § 1032. 

24. Ala.—cC. Cc. Snyder Cigar, etc., 
Co. v. Stutts, 214 Ala. 132, 107 S 738; 
Cargall v. Riley, 209 Ala. 183, 95 S 
$21. 

Ky.—Webb v. Linnemann, 201 Ky. 
131, 255 SW 1036. 

W. J.—Hintz v. Roberts, 98 N. J. L. 
VCS, L2te A TEL. ; 

R. I.— Massachusetts v. Martin, 125 
Ae 219. 

S. G—McCown v. Muldrow, 91 S. 
C. 523, 74 SE 386, AnnCas1914A 139. 

Utah.—Wright v. Intermountain 
Motor Car Co.,. 53 Utah 176,177 
one 
[a] Evidence of an agreement 
made between the driver of defend- 
ant’s automobile, plaintiff, and an au- 
tomobile dealer that the latter should 
let plaintiff have another car to use 
while the injured car was being re- 
paired is wholly irrelevant and should 
be excluded. C. C. Snyder Cigar, etc., 
Go. -v. Stutts, 214 Alal132,°107 S73. 

Relevancy and materiality gen- 
erally see Evidence §§ 89-156. 

25. Iowa.—Schultz v. Starr, 180 
Iowa 1319, 164 NW 163. 

Kan.—Dale v. Armstrong, 107 Kan. 
1:01,5 190 -P 598. 2 

Ky.—Saunders Drive-It- Yourself 
Co. v. Walker, 210 Ky. 267, 284 SW 
1088. 


Mass.—Donnelly v. Harris, 219 
Mass. 466, 107 NE 435. 
Mo.—Tutie v. Kennedy, (A.) 272 


SW 117. ; 

Utah.—Russell v. Watkins, 49 Utah 
598, 164 P 867. 

26). (Carey v. Deems, “101° N. “J. L. 
419, 129 A 191. - : 

97, Ala.—cC. C. Snyder Cigar,. etc., 
Co. v. Stutts, 214 Ala. 132, 107 S 73; 
Jackson v. Vaughn, 204 Ala. 543, 86 
§ 469: Beville v.. Taylor, 202 Ala. 305, 
80 S 370. J 

Ill.—Weary v. Winton Motor Car 
Co., 198 Ill. A. 379. 
Mo.—Whimster v. Holmes, 177 Mo, 
A. 130, 164 SW 236. 

N. Y.—Moore v. Rosenmond, 238 N. 
Y. 356, 144 NE 639. 

Tex.—Rosenthal Dry Goods Co. v. 
Hillebrandt, (Civ. A.) 280 SW 882. 

Utah.—Booth v. Nelson, 61 Utah 
239; 211 P 985. 

Hearsay evidence generally 
Evidence §§ 166-185. 


see 


2g. See infra text and note 43. 
29. See infra text and note 41. 
30. Ala.—Teague ri Alabama 


Coca-Cola Bottling Co., 209 Ala. 205, 
95 S 883; Beville v. Taylor, 202 Ala. 
305, 80 S 370. 

lil.—Lawndale Steam Dye Works 
v. Chicago Daily News Co., 189 Ill. 
A. 565. 


Mass.—Donnelly v. Harris, 219 
Mass. 466, 107 NE 435. 
Mo.—Monan v. Arkansas Grocer 


Co., 216 Mo. A. 289, 264 SW 486. 
N. Y.—Sokolof v. Donn, 194 NYS 


In accordance with the rule obtain- 
ing in civil actions generally,*® the admissions of a 
party to the action relative to a matter or question 
in controversy are admissible in evidence.** 
mission made by one of two or more defendants is 
admissible,?® but not against the other defendants 
when it was not made in their presence,*® and as 
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hereinafter shown, statements or declarations made 

_ by the driver or operator of defendant’s: automobile 

after the accident and not constituting a part of the 

res geste are not binding on defendant as admis- 

sions.4° .A statement which is merely an expression 
of opinion is not admissible as an admission.*t 

Opinion evidence. 


The general rules as to the ad- 


-missibility of the opinion or conclusion of a wit- 


An ad- 


580. 

Tex.—Rosenthal Dry Goods Co. v. 
Hillebrandt, (Civ. A.) 280 SW 882; 
Lang Floral, etc., Co. v. Sheridan, 
(Civ. A.) 245 SW 467; Main St. Ga- 
rage v. Eganhouse Optical Co., (Civ. 
A.) 223 SW 316. 

Utah.—Booth vy. Nelson, 61° Utah 
239, 211 P 985. 

Wash.—Singer v. Metz Co. 101 
Wash. 67, 171 P 1032. if 

Wis.—Thomas y. Lockwood Oil Co., 
174 Wis. 486, 182 NW 841. 

31. Admissibility of admission 
not part of res gestz see infra § 1033. 
32. See Evidence §§ 1530-1722. 

33. See Evidence § 1380. 

34. Holmboe v. Morgan, 69 Or. 395, 
138 P 1084; Colvin vy. Auto Interurban 
Co., 1382) Wash. 591; 232 P 365. 

[a] Part of contract not included 
in written instrument.—In an action 
against the buyer and seller of an 
automobile, evidence of a part of the 
contract of sale, not contained in the 


| written contract, that the buyer was 


to be instructed in the operation of 
the machine, may be proved by parol. 
Holmboe v. Morgan, 69 Or. 395, 138 
P 1084. 

35. Cross references: 
Admissions: 

In rena proceedings see infra 


Of responsibility for operation of 


pie tage see’ infra’ §§° 1017; 
Offer to settle or compromise see in- 
fra § 1040. 


Statements after accident or collision 

see infra § 1033. . 

36. See Evidence § 324. 

37. Cal.—Lower v. Hughes, (A.) 
251 P 952; Scragg v. Sallee, 24 Cal, A. 
1335) 140 Po 706: 

Conn.—Walsh vy. Studwell, 135 A 
554 


Jowa.—Read v. Reppert, 194 Towa 
620, 190 NW. 82. 


Mass,—Mielke v. Dobrydnio, 244 
Mass. 89, 138 NE 561. 

Mich.—Ward v. De Young, ‘210 
Mich. -67, 177 NW 213. 

Mo.—Reynolds y. Kinyon, 222 SW 
476; Schreiber v. Andrews, (A.) 234 


SW 862; Pinteardd v. Hosch, (A.) 233 
Sw. 81. 

N. Y.—Frederich Figge Co..v. Ste- 
venson, 138 NYS 98. 

N. C.—Goodrich v. Matthews, 177 
N. CG. 198, 98 SE 529, : 

Or.—McCallister v. Farra, 117 Or. 
278, -248 P 785. 

Pa.—Liebster v. 82 
Super. 184. 

S. C.—Keen v. Army Cycle Mfg. Co., 
LIAS Ch Baa Te Saal | 

Wash.—Barnett v. Bull, 250 P 955. 

Wis.—Papke v. Haerle, 189 Wis. 
156, 207 NW 261. 

38. Simonson v. Huff, 124 Wash. 
549, 215 P.49. 

39. Buchanan v. Morris, 198 Ind. 
79, 151 NE 385; Baskett v. Coombs, 
198 Ky. 17, 247 SW 1118. f 

40. See infra § 1033. 

41. Miller v. Weck, 186 Ky. 552, 
217 SW. 904. 

42. See Evidence §§ 588-831. 

43. Ala.—Massey v. Pentecost, 206 
Ala. 411, 90 S 866; Taylor v. Lewis, 
206 Ala. 338, 89 S 581. 


Lucas, Pat 


| miles per hour, is admissible. 


ness*?. apply im actions arising out of injuries 
attending the operation of motor vehicles.** 
other cases, a witness who is asked to testify as an 
expert must be shown to have the special skill or 
knowledge necessary to make his formation of a 
judgment a fact of probative value,** as, for ex-' 
ample, upon a question of mechanical operation,** 


As in 


Cal.—Sommer v. Martin, 55 Cal. A. 


8k gInds pAy 


/603, 204 P 33. 


Ind.—Winski 
560, 142 NE 130 

Mo.—Clear v. Van Blarcum, (A.) 
241 SW _ 81; Linstroth v. Peper, 203 
Mo. A. 278, 218 SW 431; Marshall v. 
Taylor, 168 Mo. A. 240, 153 SW 527. 

N. C.—Kepley v. Kirk, 191 N. C. 
690, 132 SE 788. 

Or.—Everart v. Fischer, 75 Or, 316, 
145 P 33, 147 P 189. 

S. C_—McCown v. Muldrow, 91 S. C. 
523, 74 SE 386, AnnCas1914A 139. 

Tex.—Huxford v. Kingsburg, (Civ. 
A.) 240 SW 1028. 


v. Clegg, 


Utah.—Barker v. Savas, 52 Utah 
262, 1752. P 16722 
Wash.—Simonson v. Huff, 124 


Wash, 549, 215 P 49; Truva v. Good- 


year: Tire, etc.) Co., 124 Washi? 445, 
214° P 818. 
[a] Evidence held admissible: 


(1) That a bell on a fire truck could 
be heard several blocks under al- 
most any conditions. Norwood 
Transp. Co. v. Crossett, 207 Ala. 222, 
92S 461. (2) That a horse became 
frightened or showed fright. Ward 
v. Meredith, 220 Ill. 66, 77 NE 118. 
(3) An expert may testify that a 
motor vehicle could not have moved 
without the subsequent intervention 
of some person unless its engine had 
been left running. Zandan-v. Rad- 
ner, 242 Mass. 503, 186 NE 387: (4) 
Expert testimony as to whether the 
damage to. defendant’s truck as 
shown by the evidence could have 
been caused by the automobile in 
which plaintiff was riding, traveling 
at a speed of a specified number of 
Berko- 
vitz v. American River Gravel Co., 
TOL Oale Oso eo oe 16 hos 

{[b] Evidence held inadmissible: 
(1) That ‘one may operate the brake 
of a vehicle of the kind involved just 
as effectively with the hands as with 
the feet. Blalack v. Blacksher, 11 
Ala, A, 545, 66 S 863. (2) As to the 
conduct of the drivers of the ma- 
chines. Buchanan v. Flinn, 51 Pa. 
Super. 145. (3) “That the defendant 
did not discover my car standing in 
the middle of the street until he was 
within 20 or 25 feet of the same.” 
Cargall v, Riley, 209 Ala. 183, 185, 
95 S 821. 

Opinion evidence of: 

Cost of repairs see infra § 1034, 
Distance in which car can be stopped 

see infra § 1028. 

Effects of injury to person see infra 

§ 1042. 

Negligence see infra § 1014. 

Possibility of avoiding accident or 
collision see infra § 22, 

Speed see infra § 1026. 

Value of automobile before and after 

injury see infra § 1034. 

44, See Evidence § 608. 

45. Blalack v. Blacksher, 11 Ala, 
A. 545, 66 S 868. 

[a] Qualification not shown.— 
Evidence merely that a witness is an 
officer of an automobile company and 
sold defendant the car in question 
does not show.that he is qualified as 
an expert on its mechanism or me- 
chanical operation, so as to entitle 
him to give his opinion whether the 


\ 
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ability to turn aside,*® or the effect of a collision.*? 
Under the general rules as to the facts which may 
be assumed in a hypothetical question,*® a hypo- 
thetical question assuming that the road at the place 
in question is practically level is not fatally variant 
from evidence that the road was a little downhill ;*® 
but a hypothetical question which assumes that the 
motor vehicle skidded where the evidence was that 
the brake had been released and that the vehicle 
rolled until the brake was applied again is ma- 
terially variant therefrom.®° 

[§ 1014] (2) To Prove Due Care, Negligence, or 
Contributory Negligence Generally. In an action to 
recover damages for injuries occasioned by the 
operation of a motor vehicle, any competent evi- 
dence having a logical and material tendency to 
prove negligence or the lack thereof on the part of 
defendant or. the operator of his vehicle,®! or to 
prove contributory negligence or the lack thereof on 
the part of plaintiff or decedent,** at the time and 
place in question is admissible. However, the opin- 
ion or inference of a witness as to whether defend- 
ant or the driver of his car was negligent is in- 
admissible.®? Also evidence that the driver of a 
motor vehicle is a competent or incompetent,°* care- 
ful or reckless,®° driver generally, as well as evidence 
of his negligence on other occasions,°® his habitual 
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carelessness®’ or negligence,®® or his customary man- 
ner of driving, operating,®® or parking®® the vehicle, 
is ordinarily not admissible; but sometimes such 
evidence is held admissible,®! or at least its admis- 
sion is held not-prejudicial,®°* as where it is elicited 
on cross-examination and prior testimony of the wit- 
ness to the same effect has been brought out on 
direct examination without objection,®? or there is 
an issue or contention in the case to which the evi- 
dence is relevant.°* Evidence of an inapplicable 
custom,® or of a customary traffic route contrary to 
statute,°* should be excluded, as should also the 
testimony of an experienced chauffeur as to what 
people do when suddenly confronted with an auto- 
mobile.** On the other hand, it has been held 
proper to admit evidence of a custom of automobile 
drivers to extend the left hand before turning a 
corner to the left,°* as well as evidence that auto- 
mobiles traveling in the direction in which defend- 
ant’s automobile was traveling did not ordinarily- 
travel on the highway on which the accident oc- 
curred,®® and it has also been held not prejudicial 
to permit the introduction of evidence tending to 
show a custom of people to cross the street in ques- 
tion at the point where the accident oceurred.7° 
Physical incapacity or infirmity.“1 It is proper to 
show that the driver of defendant’s automobile had 


ear could be operated as safely by 
one crippled in one foot as if he had 
the use of both. Blalack v. Black- 
sher,) 11 Ala. A. 545, 66 S 863. 


46. Morris v. Montgomery, 229 
Mich, 509, 201 NW 496. 
47. Hoover vy. Reichard, 63 Pa. 


Super. 517. 

[a] Qualification not shown.—A 
witness in.an automobile accident 
ease who has testified that he had 
run automobiles thousands of miles 
and had been in several races, and 
had observed several accidents, is 
not qualified as an expert to answer 
a question as follows: ‘What would 
be the result in reference to the po- 
sition of the cars, if cars approach- 
ing each other in the manner as apr 
pears in the case were to come in 
contact?” Hoover v. Reichard, 63 
Pa. Super. 517. 

48. See Evidence § 800. 

49, Eames y. Clark, 104 Kan. 65, 
P 540. ; 

Eames v. Clark, supra. 
51. Harbison v. Barwinsky, 100 
Conn. 602, 124 A 223; Ballard, etc., 
Co. v. Durr, 165 Ky. 632, 177 SW 445; 
Trowbridge v. Rackle, 3 La. A. 368. 
And see cases infra this note. 

[a] Evidence held admissible.— 
(1) Whether driver looked around 
wind shield. Hatzakorzian v. Rucker- 
Fuller Desk Co., 197 Cal. 82, 239 P 
709, 41 ALR 1027. (2) Whether wit- 
ness could have heard warning sig- 
nal. Young v. Bacon, (Mo. A.) 183 
SW 1079. (3) Violation of regula- 
tion as to signals. Tuttle v. Dodge, 
80 N. H. 304, 116 A 627. (4) Traffic 
officer’s signal to proceed. Hensen 
v. Connecticut Co., 98 Conn, 71, 118 
A 464. (5) Inability to control truck, 
Dulberger v. Gimbel, 76 Misc. 225, 
134 NYS 574. (6) Fright of another 
team. Conrad v. Shuford, 174 N. C. 
719, 94 SB 424. : 

[b] Evidence held inadmissible.— 
Fright of witness accompanying de- 
fendant. Flynn v. Lewis, 231 Mass. 
550, 121 NE 493, 2 ALR 896. 

{c] Right of way.—(1) Held in- 
admissible as conclusion. Jepson vy. 
Shaw Transfer Co., 211 Mo, A. 366, 
243 SW 370. (2) Held proper to show 
witness’ view of. rights. Dauch v. 
Theed, 209 App. Div. 682, 205 NYS 306. 


52. Ala.—Ray v. Brannan, 196 
Ata UA A272 Sea. 

Cal.—Hatzakorzian v. Rucker- 
Fuller Desk Co., 197 Cal. 82, 239 P 


709, 41 ALR 1027. 
Conn.—Harbison vy. Barwinsky, 100 
Conn, 602, 124 A 223. 
Mass.—Belleveau. v. S. C.. Lowe 
PUPPly, Co., 200 Mass. 237, 86 NE 


N. H.—Nadeau v. Sawyer, 73 N. H. 
7.0), 059) A3169. 

And see cases infra this note. : 

[a] Evidence held admissible.— 
(1) Disregard of law of road. Na- 
deau v. Sawyer, 73 N. H. 70, 59 A 369. 
(2) Place where bicycle rider was on 
road. Wellman v. Wales, 98 Vt. 437, 
129 A 317. (3) That truck was be- 
ing driven on wrong side of street. 
Devine v. Ward Baking Co., 188 Ill. 
A. 588. (4) That plaintiff did ‘not 
know truck was behind. Standard 
OF Co. v. Carter, 210 Ala. 572, 98 S 
ie 


53. Kelly v. Waterbury, 96 Conn. 
494, 114 A 530; Desmarchier v, Frost, 
91 Vt. 1388, 99 A 782; Simonson vy. 
Huff, 124 Wash. 549, 215 P 49. 

[a] Evidence held inadmissible.— 
(1) Opinion as to operation and con- 
trol of stage. Simonson v. Huff, 124 
Wash. 549, 215 P 49. (2) Opinion as 
to whether mode of towing was safe. 
Musgrave v. Studebaker Bros. Co., 
48 Utah 410, 160 P 117. 

54. Shaw v. Corrington, 171 Ill. A. 
232; Shaw v. Skopp, 198 App. Div. 
618, 190 NYS 859; Chilberg v. Par- 
sons, 109 Wash. 90, 186 P 272. 

[a] Evidence of reputation is not 
admissible. Shaw vy. Corrington, 171 
Tlie AS 282: 

55. Feore v. Trammel, 212 Ala. 
325, 102 S 529; Jackson vy. Vaughn, 
204 Ala. 548, 86 S 469; Carr v. Stern, 
17) Cal. ‘A. 397, 120° Pe3bs Younes vi 
Avery Co., 141 Minn. 483, 170 NW 
693; Slack v. Joyce, 163 Wis. 567, 158 
NW 310. 

56. Ark.—Pugsley v. 130 
Ark. 491, 197 SW..1177. 

Iowa.—In re Hill, 208 NW 334. 

Kan.—Barshfield v. Vucklich, 108 
ieant 761) 9%, e205: 

Mass.—Flynn v. Lewis, 231 Mass. 
550, 121 NE 4938, 2 ALR 896; Pol- 
matier v. Newbury, 231 Mass. 307, 
120 NE 850. 

Tex.—Cobb Brick Co. v. Lindsay, 
(Civ. A.) 277 SW 1107. 

Vt.—Ronan y,. J. G. Turnbull CGo., 
131 A 788. 

W. Va.—Wilson v. Fleming, 89 W. 
Va. 553, 109 SE 810. 

Wis.—Slack v. Joyce, 163 Wis. 567, 


Tyler, 


158 NW 310. 

_Conviction of speeding at another 
time and place see infra § 1041. 

PN ob yin Serisy eng Oi v. Davis, 208 Ala. 

f 3 In re Hill, (lowa 
NY. °C bb B on ae 

fs obb rick Co. v. Lindsay, 
(Tex. Civ. A.) 277 SW-1107. : 

59. Jackson v. Vaughn, 204 Ala. 
543, 86 S 469; Luiz v. Falvey, 228 
Mass. 253, 117 NE 308; Vezina -v, 
Shermer, 198 Mich. 757, 165 NW 697; 
Chilberg v. Parsons, 109 Wash. 90 
186 P 272. 

60. Koehn v. Hastings, 114 re 
106, 206 NW 19. 4 Ne 

61. Easton v. United Trade School 
Contracting Co.,, 173 Cal. 199, 159 P 
597, LRA1917A 394; Linville v. Nis- 
sen, 162 N. C. 95, 77 SE 1096. 

62. Myers v. Rovai, 66 Cal. A. 518, 
an Se aca C ae v. Reid, 219 Mich. 

, ; Koenig v. Sproesser 
161 Wis. 8, 152 NW 473. ot Gea 

63. Barshfield vy. Vucklich, 108 
Kan. 761, 197 P 205; Werney v. Reid, 
219 Mich. 257, 189 NW 30; Diehl v. © 
artes i Ke Super. 189. 

< —Vos v. Franke, 2 & 
ASS 32 ae 

N. H.—Dixon y, Wood, 125 A 261. 

Tex.—Allen v. Bland, (Civ. A.) 168 
SW 35;-Riley v. Fisher, (Civ. A.) 146 
SW 581. 

Wash.—Jaquith ov. Worden, 73 
Wash. 349, 132 P 33, 48 LRANS. 827. 
Py ae Sal hd ed v. Hall, 212 NW 

65. Judy v. Doyle, 130 Va. 392, 108 
SE 6 (custom as to transportation 
of certain articles inapplicable to 
parked car). 

66. Hensen v. Connecticut Co., 98 
Conn. 71, 118 A 464 (customary traf- 
fic route to the left of point of street 
intersection). 

67. Holroyd v. Gray Taxi Co., 39 
Cal VAG 93s Lone C09? 

68. Elvidge v. Stronge, Co., 
148 Minn. 185, 181 NW 346. 

69. Di Rienzo v. Goldfarb, (Mass.) 
153 NE 784 (as bearing on plain- 
tiff’s contributory negligence in fail- 
ing to look in the direction from 
which defendant’s car came, in a case 
where the street consisted of two 
highways, with a reserved space in 
the center). 

70. Decker v. Mitchell, 10 Oh. A. 
438, 29 ;O..1C. A, 558; Wickman?’ v. 
Lundy, 120 Wash. 69, 206: P 842. 

71. Intoxication see infra § 1029. 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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artificial legs,”? as well as any act or omission to 
act arising from this condition which contributed to 
the happening of the accident,’* but it is not proper 
to permit a witness, not knowing all the facts, to 
state his opinion that a driver so maimed could not 
act as efficiently in an emergency as a normal per- 
son.’* Where, in an action for a negligent collision, 
plaintiff admits that his eyes were bad, testimony as 
to the details or nature of the eye trouble is prop- 
erly excluded as not throwing any light on his ability 
to drive a ear.7> An operator’s application for a 
license, in which he failed to disclose any physical 
incapacity or infirmity, is incompetent against him.’é 
[§ 1015] (3) Evidence of, or Bearing upon, Par- 
ticular Matters—(a) Identification of Motor Vehicle 
or Operator Thereof. Competent evidence tending 
to identify a motor vehicle involved in the accident 
or collision,”’ or the operator thereof,’® is admissible. 
[§ 1016] (b) Responsibility of Defendant for 
Operation of Motor Vehicle—aa. In General. Evi- 
dence of matters tending to show that at the time 
and place of the accident or collision defendant did 
or did not have such control over the motor vehicle 
in question as to render him responsible for its 
operation is admissible.7®- A custom among auto- 
mobile dealers to permit the use of their cars by 
customers as a matter of courtesy is not relevant to, 
or admissible on, the question of what the auto- 
mobile in question was being used for at the time 
of the accident.*° : 
Statutory liability. An application of a minor for 
an operator’s license is admissible in an action to 
enforce the statutory liability of a parent who has 
joined in the application by signing it.®+ 
[§ 1017] bb. Ownership of Vehicle. In an action 
to recover damages for injuries caused by the opera- 
tion of a motor vehicle, competent evidence tending 
to show that defendant did or did not own the motor 
vehicle in question at the time of the accident or 
collision is admissible.22 The evidence admissible 
includes extrajudicial statements relative to owner- 
ship made by defendant*® prior to,** or at the time 
of,®° the accident or collision, as well as statements 
made by him thereafter and constituting admissions 
72. Devoto v. United Auto Transp. 
Co., 128 Wash. 604, 223 P 1050. ill, ( 
73. Devoto v. United Auto Transp. 
Co., supra. 
74. Devoto v. United Auto Transp. 


Co., supra. 
75. Knott vy. Pepper, 74 Mont. 236, 


1033. 


239) 1.037. 

76, O’Hare v. Gloag, 221 Mass, 24, | 1161. , 
108 NE 566. 85. 

77. Windham vy. Newton, 200 Ala.| A. 45, 180 P 46. 


258, 76 S 24; Renault Taxi Serv. Co. 
vy. Park Carriage Co., 125 NYS 518; 
O’Malley v. Public Ledger Co., 257 
Pa.:17, 101 A. 94. 

[a] Admission.—Lower v. Hughes, 
(Call A.)) 251... 952. 

78. Epstein v. Ruppert, 129 Md. 
432, 99 A 685. ; 

U. S.—Magee v. Vaughan, 212 

Fed, 278 [rev on other grounds 218 90. 


87. 
SW 782. 


89. Feore v. 


195 
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83. Olds Motor Works v. Church- 

Tex. Civ, A.) 175 SW 785. 
Extrajudicial statements and dec- 

larations generally see infra §§ 1031- 


84. Feore v. Trammel, 
293, 104 S 808; Ferris v. Sterling, 214 
N. Y. 249, 108 NE 406, AnnCas1916D 


Hammond y. Hazard, 40 Cal. 


86. Ross v. Salminen, 191 Fed. 504, 
TiZiCCAl1485fatl.85; Mea. 997). 
Vaughn v. Davis, (Mo, A.) 221 


88. Burns v. Joseph Flaherty Co., 
278, Pa. 579, 123 A496. - 
Trammel, 
293, 104 S 808; Page v. Hirsch, 207 
App. Div. 733, 202 NYS 787. 
Levine y. Ferlisi, 192 Ala. 362, 
9 
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on his part.8¢ Evidence that defendant company, 
through an attorney, settled a former claim for 
injury inflicted by the truck in question is admissible 
on the question of the ownership and control of the 
truck ;*" but a letter from the president of defendant 
company guaranteeing the payment of hospital 
charges is not admissible as an acknowledgment of 
defendant’s ownership of the vehicle in question.*® 
Declarations as to ownership made by the driver of . 
the automobile at such a time after the accident as 
not to constitute a part of the res geste are not 
admissible ;®® but in connection with other evidence, 
declarations made by the driver at the place of the 
accident and immediately after its occurrence may 
be admissible.°° Where defendant claims that an- 
other person owned the automobile in question, 
evidence of statements made by such other person 
prior to the accident and at a time when he was not 
in possession of the automobile is not admis- 
sible,®! and while statements made by such third 
person after the accident to the effect that defendant 
owned the car may be received in evidence for the 
purpose of contradicting the testimony of such per- 
son that he owned the car,®? they are not admissible 
as assertions having substantive or independent evi- 
dentiary value.°* Evidence that several days prior 
to the accident it was announced at a racing meet 
that defendant had entered the car in question in a 
race is inadmissible in the absence of other evidence 
showing that the announcement was made in the 
presence of defendant and that he acquiesced there- 
in by remaining silent.®* 

License or application therefor. In connection 
with other evidence of identity, the fact that de-' 
fendant has been granted a license or certificate,?® 
or has applied for one,®® covering the automobile in 
question, may be shown in evidence on the question 
of ownership; but evidence of a dealer’s apphecation . 
for a license plate is not competent to prove his 
ownership of a particular car, where no particular 
car is described in the application, and the plates 
are attached indiscriminately to any ear the dealer 
owns when he is demonstrating it for the purpose 
of sale;9? and a letter from the department of 
tomobile licenses is admissible with- 
out authentication. Marangeli v. 
Biscontini, 3 Pa. Dist. & Co. 674. 

[ad] Verification of license num- 
ber.— Where an eye-witness of the 
accident called out to another eye- 
witness the number on the license 
plate of the automobile which struck 
plaintiff, and the second eye-witness 
transmitted the number to a police 
official who reported it at police head- 
quarters, ‘‘each of these witnesses 
was competent to verify the number, 
not for the purpose of furnishing 
substantive proof of the ownership 
of the defendant’s car, but for the 
purpose of presenting the complete 
concatenation of circumstances aris- 
ing out of an incidental faet;.and 


evidencing that in the transmission, 
the fact transmitted was identical, 


213 Ala, 


213 Ala. 


Fed. 630, 134 CCA 388]. 68 S 269. from its inception to its ultimate de- 
Mo.—Vaughn vy. Davis, (A.) 221 91. Barfield v. Evans, 187 Ala, 579, | livery at police headquarters.” Rath- 

Sw 782. 65 S 928. : bun v. Brancatella, 98 N. J. L. 222, 
N. J.—Yohannan v. Benisch, 135 A 92. Barfield v. Evans, supra. 226, 107 A 279. 

876. 93. Barfield v. Evans, supra. 96. Feore v. Trammel, 213 Ala, 
N. Y.—Frederick Figge Co. v. Ste- 94. Henderson v. Northam, 176 | 293, 104 S 808; Windham y. Newton, 

venson, 1388 NYS 98. Cal. 493, 168 P 1044. 200 “Ala. “258, 76 GS) 24: futtt yi 
Oh.—Goz v. Tenney, 104 Oh. St. 95. Trombley v. Stevens-Duryea | Dougherty, 184 Mo. A. 374, 171 SW 

500, 1386 NE 215. Co., 206 Mass. 516, 92 NE 764. 17; Lenover v. Beckman, (Wash.) 252 
Tex.—Figueroa v. Madero, (Civ. [a] Copy of certificate.—Macon] P 533. 


A.) 201 SW 271. j 
80. Wright y. Intermountain Mo- 
tor ;Car .Co., 58, Utah 176, 177 .P. 287. 
81. Bosse v. Marye, (Cal. A.) 250 


P 693. 
82. Edwards v. Yarbrough, (Mo. 
A.) 201 SW 972; Chrominsky v. 


- Piehl, 171 NYS 36. 


~ 


County Lumber Co. vy. Jones, 215 Ala. 
Lov, obOM Sul. 

[b] The automobile commissioner’s 
records are admissible. Hast Balti- 
more Transfer Co. v. Goeb, 140 Md. 
534, 118 A 74. 

[ec] A publication under authority 
recording official acts in granting au- 


[a] Application describing an- 
other automobile.—Hufft v. Dough- 
erty, 184 Mo, A: 374, 171 SW 17. 

{b] Certified copy of application, 
—Windham v. Newton, 200 Ala. 258 
76 S 24. : 

87. Ramp vy, Osborne, 115 Or. 672, 
Higgs) ie WA; ree 


‘ 
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licenses, »addressed to plaintiff’s. attorney, stating 
that defendant was the owner of the license corre- 
sponding to the automobile’s number, is incom- 


petent to show ownership.%® 
Insurance. 


is inadmissible.? 


[§ 1018] ec. Agency and Authority of Operator. 
In an action to recover damages for injuries occa- 
sioned by the operation of a motor vehicle by a 
person other than defendant, competent evidence 
bearing on the questions of whether or not the 


driver or operator was an agent, 


ployee of defendant,? and was or was not acting 
within the scope of his authority at the time,* is 
The evidence admissible on these ques- 
tions includes admissions or declarations against 
interest made by defendant,> and within proper 
limitations,® the testimony of the driver or operator,’ 


admissible. 


98. Turteltaub v. Lauria, 172 NYS 
See infra § 1020. 

Vaughn v. Davis, (Mo. A.) 221 
McGovern v. Oliver, 177 
App. Div. 167, 168..NYS 275; Goz. v- 
Tenney, 104 Oh. St. 500, 136 NE 


215. 

Chase v. New York Cent., etc., 
208 Mass. 137, 94 NE 377; 
Lobdell, (N. J:) 91344 


3. Terry Dairy Co. v. Parker, 144 
Ark. 401, 223 SW 6; Bourne v. Whit- 
man, 209 Mass. 155, 95 NE 404, 365 
LRANS 701; Minor v. Stevens, 65 

428, 118 P 3138, 42 LRANS 
1178 


[a] Driving on other occasions.— 
(1) Evidence that the operator was 
observed several times driving the 
automobile in question is admissible 
for the. purpose of proving that he 
was driving it with the authority, 
consent, or permission of defendant 
on the occasion in question (Monte 
Ve COLL 20d Alaw495.007 85 (8 S40 
Walker v. Klopp, 99 Nebr. 794, 157 
NW 962, LRAI9I6H 1292), (2) but 
not for the purpose of proving that 
he was a special agent to test the 
brakes of the car upon the occasion 
in question (Bricker y. Dahmus, 211 
Ill. A. .102). 

4. Macon County Lumber Co. v. 
Jones, 215 Ala, 157, 110 S 1; Me- 
Glinchy v. Henderson, 240 Mass. 432, 
134 NE 264, ‘ 
. {a] For example (1) indirect evi- 
dence is admissible. Sieber v. Russ 
Bros. Ice Cream Co., 276 Pa, 840, 120 
A 272. (2) Driver’s lack of regular 
hours may be_ shown. Moore v. 
Roddie, 103 Wash. 386, 174 P 648, 
106 Wash. 548, 180 P 879. (3) The 
reaction of the owner to the driver’s 
story is relevant. Walsh v.. Fein- 
stein, 251 -Mass. 109, 146 NE 355. 
(4) Defendant’s transfer of his prop- 
erty to his wife after the accident 
may be shown. Chaufty v. De Vries, 
41 RR. Tod, 102° A, 612. 

[b] Evidence of instructions 
given to the driver (1) by defendant 
(Brawner v. Hooper, (Md.) 135 A 
420; Baker v. Allen, etc., Auto Rent- 
InewComw ce LowN pay On Loe N IE 5605 
Rad v. Gamble, 13 Oh. A. 488, 32 
O. Cc. A. 465) (2) or by an employee 
having supervision over the driver 
(Adams v. Wiesendanger, 27 Cal. A. 
590, 150 P 1016; Robbins v. M. B. 
Hubbard Grocery Co., 163 Minn. 247, 
203 NW 783) is admissible qn the 
question whether the driver was act- 
ing within the scope of his employ- 
ment. 


Notwithstanding the general rule that 
evidence of insurance is not admissible in an action 
of this nature,®® evidence tending to show ownership 
of the automobile in question is not to be excluded 
because it also discloses the fact of insurance. 
The opinion or conclusion of a witness as to the 
title or ownership of the motor vehicle in question 
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but not his extrajudicial statements or declarations® 
made before,? at,!° or after! the time of the acei- 
dent or collision, unless they are received solely for 


the purpose of contradicting his testimony,’? or un- 


less they were.made in the presence of defendant 
under such circumstances as to constitute admissions 
by silence or acquiescence on his part.1* 

Statement of partner. 
partnership, a statement by one partner, who was 
driving the automobile at the time of the accident, 
that he was engaged in partnership business at the ° 


In an action against a 


time has been held admissible in some,** but not 


other,!® cases. 


servant, or em- 


5. U. S.—Ross v. Salminen, 191 
ee 504, 112 CCA 148 [aff 185 Fed. 
ay 


Ala.—Bains Motor Co. v. Le Croy, 
209 Ala. 345, 96 S 483. 

Md.—Hynes vy. Wilson, 147 Md. 
360, 128 A 70. 

Mo.—Tutie v. Kennedy, (A.) 272 
SW 117; Kramer y. Britt Printing, 
ete., Co., (A.) 2638 SW 866; Scott v. 


McLennan, (A.) 242 SW 140. 

Wis.—Papke v. Haerle, 189 Wis. 
156, 207 NW 261. 

[a] A statement casually made 
by the treasurer of defendant cor- 
poration some days after the acci- 
dent and in no sense made in the per- 
formance of his duties is not ad- 
missible to show the agency of the 
driver of the motor vehicle for the 
corporation. Safner v. Gollin, 96 N. 
J. L. 481, 115 A 348. 

{[b] Failure to deny agency or au- 
thority.—(1) Evidence that defendant 
did not remonstrate when the driver 
was spoken of as his man, and prom- 
ised to adjust plaintiff's damages, 
may be considered as an admission 
of fault, and justifies an inference 
that the driver in fact acted as his 
agent. Dennison v. Swerdlove, 250 
Mass. 507, 146. NE. 27. (2) The. fact 
that the president of defendant com- 
pany, in conversation between plain- 
tiff and himself on the day of the 
accident and when the matter was 
first discussed between them, made 
no claim that the driver was oper- 
ating the car without authority, is 
admissible as having some value in 
proving that the driver was not act- 


ing without authority. Reid Auto 
Co. Vv, :Gorsezya, ) CLexs Civ. Aw LA4 
SW 688, (8) Where defendant 


testifies that the chauffeur was act- 
ing without his authority and against 
his express commands, the failure of 
defendant at the time he was served 
with summons and complaint to 
deny that the chauffeur was acting 
at the time of the accident as his 
employee and in the performance of 
duties for him cannot be considered 
as proof that he had authority to use 
the machine. McWWnroe vy. Taylor, 56 
Misc. 680, 107 NYS 565. 

6. Hartnett v. Gryzmish, 218 
Mass. 258, 105 NE 988; Routledge v. 
Rambler ‘Auto. Co., (Tex. Civ. A.) 
95 SW 749. 

7. Edwards v, Harnest, 208 Ala. 
539, 94 S 598; Mathewson y. Edison 
Hlectric Illum. Co., 232 Mass. 576, 
122 NE 743; Baum v. Breslauter, 182 
NYS 906; Quigley v. Thompson, 211 
Pa. 107, 60 A 506. 

8. Geremia v. Targlianetti, 45 R. 


A statement of one partner that an 
employee of the firm was trying out the automobile 
at the time of the accident has been held inadmis- 
sible against the other partners.® 

A conclusion of defendant, as a witness, as to 
whether the driver was on defendant’s business” or 
knew that he was without authority to take the 
automobile!® is not admissible. 

[§ 1019] (c) Responsibility of Guest for Negli- 
gence of Driver. 
the negligence of the driver whose guest he was is 
not imputable to him.!® 


Plaintiff is entitled to show that 


I. 197, 121 A 121; Frank v. Wright, 
140 Tenn. 535, 205 SW 434. 

[a] A written statement of the 
driver to a justice of the peace, as 
to his employment by defendant, is 
admissible only to impeach his testi- 
mony and not as proof that he was 
acting within the scope of his em- 
ployment. Sweeney v. York Motors 
Corp., 101 N. J. L. 247, 128 A 550: 

9. Whimster v. Holmes, 177 Mo. 
A, 130, 164 SW 236. } 

10. See Parmele v. Abdo, (Tex. 
Civ. A.) 215 SW 369 (evidence of 
declarations made by the driver of 
a machine at the time of ‘an accident 
is incompetent for the purpose of 
showing that he was engaged in the 
owner’s business at the time, unless 
the fact of his agency is established 
by other evidence). 


11. Ala.—Beville v. Taylor, 202 
Ala. 305; 80:S-370. } 
PSS seers Se Vv. ‘Turek,. (227° TAs 
oO . 7 
gioe Y.—Sokolof v. Donn, 194 NYS 
Tex.—Lang Rloral, .ete., “Co. ws 


Sheridan, (Civ. A.) 245 SW 467... 
Utah.—Booth vy. Nelson, 61 Utah 


239, 211 P 985. 
Wash.—Anning v. Rothschild, 130 
3. ; 
Ala. 


Wash. 232, 226 P 101 
12. Patterson v, Milligan, 12 
A. 324,.66 S 914. 
13. Keen v. Army Cycle Mfg. Co., 
£24, 8S: C.,.342, 117 SH 531. 


[a] Statements repeated to de- 
fendant.—Evidence that a third per- 


son repeated to defendant certain 
statements made by the driver of de- 
fendant’s car as to the purpose of the 
trip he was making when the acci= 
dent occurred and that defendant 
made no comment thereon is not ad- 
missible. Schoenherr vy. Hartfield, 
172 App. Div. 294, 158 NYS 3888. 


14. Treon v. Shipman, 275 Pa, 246, 
119 A 74. / 
15. Mansfield v. Howell, 218 Mo. 


A. 557, 279 SW 1058 (in. the absence 
of other evidence that declarant was 
engaged in the performance of any 
partnership duty or transaction at 
the time plaintiff was injured). 


_16. Wise v. Schneider, 205 ‘Ala, 
537, 88 S 662. 
17. Benton v, Regeser, 20 Ariz. 


278, 179 P 966. 

18. Massey v. Pentecost, 206 Ala. 
411, 90 S 866. 

19. Wilkinson v. Bray, 27 Ga. A. 
277, 108 SE 133 (evidence that the 
driver was not an agent or employee 
of plaintiff and that plaintiff had no 
control over the conduct of the 
driver). 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number ; 


§§ 1020-1024] 


[§ 1020] (d) Insurance. Evidence that either 
plaintiff? or defendant? is protected by insurance 
is generally inadmissible; but evidence that plaintiff 
carries accident insurance may be received, in the 
discretion of the court, when offered in connection 
with proof that he is feigning his injuries, and for 
the purpose of showing a motive for feigning and 
_ his interest in doing so,?? and evidence admissible 

for a legitimate purpose is not to be excluded be- 
cause it discloses the fact that defendant is carrying 
-insurance.?? Defendant is not entitled to introduce 
evidence as to the amount of insurance carried by 
it by reason of the fact that plaintiff’s counsel upon 
examination of jurors has inquired into their con- 
nection with insurance companies.”* 

As affecting credibility of witness. On cross- 
examination of a witness for defendant in an action 
for injuries caused by being struck by an auto- 
mobile, it may be brought out, as affecting the 
credibility of the witness, that he is the agent of 
an insurance company in which defendant has a 
liability policy.® 

[§ 1021] (e) Manner and Circumstances of Acci- 
dent or Collision. A witness who observed the acci- 
dent or collision may testify as to how it happened 
or occurred ;?° he is not confined to what he saw or 
heard,2” but may also testify that he did not see or 
hear certain things.22 An eye-witness may detail 
the position of colliding vehicles with relation to 
each other?® and to the street,?° and may even be 
permitted to state whether there was room for one 
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to pass the other on the right in the roadway,*! but 
not whether an automobile had room to pass in 
safety.*? A witness who did not see the collision, 
who observed the conditions at the scene thereof 
shortly thereafter, cannot state his conclusions as 
to how it occurred** and from what direction.*4 

[§ 1022] (f) Possibility of Avoiding Accident or 
Collision.*> While there is some authority to the 
contrary,*® it is generally held that a witness should 
not be permitted to state his opinion as to whether 
or not defendant or the driver of his motor vehicle 
could have avoided the accident or collision?’ or 
could have done anything more. to avoid it.°8 Like- 
wise, the testimony of experts that they could have 
avoided the collision is inadmissible.?9 

[§ 1023] (g) Physical Conditions at Scene of 
Accident or Collision—aa. In General. Evidence of 
the physical conditions existing at the scene of the 
accident or collision is ordinarily admissible.4? Evi- 
dence of a sign directed to the drivers of horses only 
is inadmissible;*+ the condition of the street or 
highway at another place in the same vicinity may 
be immaterial;*? and proof that similar cars had 
skidded at the same place is of no probative value, 
unless the evidence also shows that the conditions 
and management were the same.‘ 

[§ 1024] bb. At Subsequent Time. In a collision 
case, witnesses may be permitted to describe the 
conditions at the scene of the collision which they 
observed soon after its occurrence*t and before 
either automobile had been moved.‘ It is proper to 


20. Roth v. Chatlos, 97 Conn. 282, 
116 A 332, 22 ALR 1554; Hilliott v. 
Ticen, 78 Ind. A. 14, 134 NE 778. 
See Hardy v. Muensch, 195 Ky. 398, 
242 SW 586 (evidence that plaintiff 
received compensation from his em- 
ployer under the Workmen’s Com- 
pensation Act). a 


21. Cal.—Nichols v. Nelson, 
252 P. 739. 

Ga.—Sims v. Martin, 33 Ga. A. 486, 
126 SE 872. 


Tll.—Ruwisch v. Knoebel, 233 Ill. 
A. 526; Hall v. Scott, 231 Ill. A. 494, 


Towa.—-Livingstone v. Dole, 184 
Towa 1340, 167 NW 639. 
Mass.—Braun v. Bell, 247 Mass. 


437, 142 NE 93. , 
N. Y.=—Allen, etc, Auto Renting 


Co. v. United Tract. Co., 91 Misc, 531, 


154 NYS 9384: Pritz v. Carnot, 179 
NYS 164. : 
*" Or.— Jones v. Sinsheimer, 107 Or. 


491, 214 P 375. 

Pa.—Scranton Gas, etc., Co. v. Wes- 
ton, 63 Pa. Super. 570. 
-“Vt.—Bianchi v. Millar, 94 Vt. 378, 
111 A. 524. 

W. Va.—Atkins v. Bartlett, 101 W. 
Va. 263, 182 SE 885. 

Wis.—Kellner v. Christiansen, 169 
Wis. 390, 172 NW 796. | : 

[a] Ilustrations.—(1) In an ac- 
tion for. injuries in a collision with 
defendant’s motor truck, to permit 
testimony over objection that the 
truck had on it the words “insured 
earriers” is reversible error. Ross 
vy. Willamette Valley Transfer Co., 
119 Or. 395, 248 P 1088. (2) In an 
action to recover the cost of repairs 
to an automobile, made necessary by 
a collision with defendant’s automo- 
bile, it is error to permit the intro- 
duction of evidence that defendants 
were insured. Horan y. Altman, 176 
NYS 433. 

Showing fact of insurance in’ ac- 
tion by injured person against in- 
sured. generally see Liability Insur- 


ance § 128. 

22. Wentworth v.° Butler, 134 
Minn. 382, 159 NW 828. 

23. McPhee v. Lavin, 183 Cal. 264, 
191 P23; Sims v. Martin, 33 Ga. A. 
486, 126 SE 872; Ward v. De Young, 


210 Mich. 67, 177 NW 213; Herschen- 
sohn v, Weisman, 80 N. H. 557, 119 A 


705, 28 ALR 514. 

[a] MTlustration.—Testimony that 
when plaintiff, who was injured 
while riding in defendant’s automo- 
bile, remonstrated with defendant 
and admonished him to be more care- 
ful, he answered that he carried lia- 
bility insurance, is competent as 
tending to prove negligence. Hersch- 
ersohn v. Weisman, 80 N. H. 557, 119 
A 705, 28 ALR 514. 

Ownership of motor vehicle in 
question see supra § 1017. 

24. Ternetz v. St. Louis Lime, etc., 
Co., (Mo.) 252 SW 65. 

25. Moy Quon v. M. Furuya Co., 
81 Wash. 526, 143 P 99. 

26. Fernald v. French, 121 Me. 
4, 115 A 420; Duprat v. Chesmore, 94 
Vt. 218, 110 A 305. 

[a] Witness may state the fact 
(1) that one automobile struck an- 
other (Land v. Bachman, 223 Ill. A. 
473) (2) or a horse or team (Zell- 
mer v. McTaigue, 170 Iowa 534, 153 
NW 77).. (3) It is not error to admit 
the statement of a witness as to 
what seemed to him to have -been 
the circumstances where he used the 
expression as the equivalent of “as 
I saw it.’ White v. East Side Mill 
Co. 84%Or? 224, )60" P9699, (164) oP 
736. (4) It has been held not error 
to exclude evidence that the automo- 
bile, by which plaintiff was injured, 
was part of a funeral procession. 
Link v. Skeeles, 207. Ill. A. 48 (de- 
cided without discussion). 4 

27. Webber v. Park Auto. Transp. 
138 Wash. 325, 244 P 718, 47 
ALR 590. 

Webber v. Park Auto. Transp. 
Co., supra. 

29. West “v. Jaloff, 113°: Or. 184, 
232 P 642, 36 ALR 1391. 

30. West v. Jaloff, supra. 

31. Shelley v. Norman, 114 Wash, 
881, 195 P 243. 

32. Marshall v. Taylor, 168 Mo. A. 
240, 1538 SW 527. 

Clear v. Van Blarcum, (Mo. 
A.) 241° SW 81. 

Conditions at scene after accident 
or collision generally see infra § 1024. 

34. Clear v. Van Blarcum, (Mo. 
A.) 241 SW 81. 

35. Possibility of stopping auto- 
mobile sooner see infra § 1028. 


36. Reaves v. Maybank, 193 Ala. 
614, 69 S 137; Huxford v. Rinesbore. 
(Tex, Civ. A.) 240 SW 1028. 

7 ann v. oodward, 217 Ky. - 
491, 290 SW 833; Tyler v Moore, til 
Or. tt 226% Uhes Truva v. Good- 
year ire, ete. 0., 124 
ae P ae Y Wash, 445, 

a Where a witness did not see 
the collision, but examined atitotnos 
bile tracks found in the road, his 
testimony that if plaintiff's car had 
not turned to the left, it would not 
have been hit by defendant’s car, 
should be excluded as a mere conclu- 
gion besa dol a SuTieiens basis of fact 
o rest upon. vans v. K 
A. 172, 110 SE 685. OR ene 

7 ommer v. Martin, 55 Cal. A. 
603, 204 P 33; Campbell v. Pugsley, 
OU a Pom ley LPs 11 EastLR 561. 

i eier v. agner, 27 ; 6 
679,150, P 797. Sate eer 

i, ood, ete., Furniture Co. v. 
Royal, 200 Ala. 607, 76 S 965; O’Neil 
ysihopes 170 App. Div. 601, 156 NYS 


[a] Evidence is admissible: (1) 
As to condition of road. .Kepley v. 
Kirk, 191 N. C. 690,-132;) SH 788.) (2) 
As to visibility of vehicle. Rolfs v. 
Mullins, 179 Iowa 1228, 162, NW 783. 
(8) As to character of neighborhood. 
Lessman v. West, 20 Ala. A, 289, 101 
S 515. (4) As to presence of other 
vehicles. Neidy v. Littlejohn, 146 
Iowa 355, 125 NW 198. 

41. Falcone v.. National Casket 
Co., 190 App. Div. 651, 180 NYS 455. 

42. See cases infra this mote. 

[a] Other side of stréet.—Law- 
rence v. Butler, (Cal. A.) 249 P 840. 

[b] Remoteness.—Strand vy. Grin- 
nell Auto. Garage Co., 136 Iowa 68, 


113 NW 488. 
Williams v. Holbrook, 216 
NE. 633. 
(Mo. 


.- 239, 1038 
. Clear v. Van Blarcum, 

A.) 241 SW 81; McCreedy v. Fournier, 

113 Wash. 351, 194 P 398. 

45. Mitchell v. Atkins, 192 N. C, 
376, 135 SE 28. 

[a] Evidence of the relative po- 
sitions of the automobiles is admissi- 
ble. Mitchell v. Atkins, 192 N. C. 
376, 185 SE 28 (to show the, manner 
in- which they were being operated 
immediately before the collision); 
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permit witnesses who visited and examined the scene 
of the accident or collision a comparatively short 
time after it occurred to describe the automobile 
tracks, skid marks, or other marks or imprints of 
a wheel or tire, which they observed,*® and where at 
the time of their visit they saw one or more of the 
automobiles involved in the accident or collision, 
they may be permitted to identify the tracks as 
those which were made by one or more of the auto- 
mobiles ;*7 but evidence that some hours after the 
accident on a much traveled highway tracks were 
found at the scene of the accident corresponding to 
the size of those made by plaintiff’s car is inadmis- 
sible unless supplemented by other evidence of 
identification.4® It has been held that the testimony 
of a witness who is familiar with automobiles and 
their operation, and who examined the scene of 
collision the morning after its occurrence, when con- 
ditions were the same, as to what the wheel marks 
on the pavement indicated relative to the movement 
of defendant’s automobile, is admissible in rebuttal 
to contradict the testimony of defendant’s driver as 
to the movements of his car;*® but, as heretofore 
shown, it has also been held improper to receive the 
opinion of a witness, based on conditions at the 
seene of the collision after its occurrence, as to how 
the collision occurred®® or whether it could have been 
avoided by plaintiff.5+ Where, in an action to 
recover damages for the death of a person struck 
by an automobile, there is other evidence showing 
that the clothing of deceased caught on the auto- 
mobile and that she was dragged, it is not error to 
admit the testimony of a witness that he saw a 
button, comb, piece of cloth, and some blood along 
skid marks,5? although there is no showing that the 
articles belonged to deceased,°* or at what time the 
witness arrived upon the scene of the accident.°* 
Measurements. Where plaintiff testified that after 
the accident he made certain measurements, without 
stating whether defendant was then present or not, 
McCreedy v. Fournier, 113 Wash. 351) 


194 P 398 (where there are issues as 
to the speed of the cars and whether 


Super. 517. 
49, 
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48. Hoover vy. Reichard, 


Carson v. Turrish, 140 Minn. 


, oa 


[§§ 1024-1025 


evidence by defendant that no measurements were 
made while he was present is admissible, not to 
contradict plaintiff’s testimony,®> but to show that 
defendant was not a party to the measurements.*°® 
A witness who has testified that he saw evidence of 
a collision a certain number of feet from the end of 


a bridge may properly be interrogated as to whether — 


he bases his testimony upon an actual measurement 
or a mere guess or approximation.*” 

A map, plat, or photograph of the scene of the 
accident or collision, made or taken after the acci- 
dent or collision occurred, is admissible in evidence 
for the purpose of illustrating and explaining the 
testimony of witnesses,®°* where it is shown that the 
map, plat, or photograph is approximately correct 
and accurate®® and that the conditions existing when 
it was made or taken were substantially the same 
as when the accident or collision occurred;°° but a 
photograph should not be admitted in evidence where 
it is obscure and indefinite in some of its details®+ 
and it appears from the testimony that the condi- 
tions of the foliage, shrubbery, and lighting were 
different at the time of the accident than when the 
photograph was taken,®? nor should several photo- 
graphs offered collectively be admitted in evidence 
where they differ in details and thereby conelu- 
sively show upon their face that it is impossible to 


prove that all the conditions disclosed by them 


existed at the time of the accident.®? 

[§ 1025] (h) Speed**—aa. In General. In an 
action to recover damages for injury to person or 
property eaused by the operation of a motor vehicle, 
evidence of the rate of speed at which the motor 
vehicle was traveling is admissible,®°> even though 
defendant admits liability and the case is tried on 
the question of damages only.®* On the issue of the 
speed of a motor vehicle at’the time of an accident, 
evidence is admissible as to its speed immediately 
before or after the accident.*7 While evidence of 
the speed of the motor vehicle at a remote time or 
63 ,Pa.,113 Md. 101, 77 A 326; Kepley vy. 


Kirk, 191 N. C. 690, 182 SE 788; Mc- 
Creedy v. Fournier, 113 Wash. 351, 


or not the collision occurred on the] 445, 168 NW 349, LRAI918F 154, 194 P 398, 

side of the roadway). 50. See supra § 1021. [a] Photographs taken when there 
46. Cal.—Fong Lin v. Probert, 50 51. See supra § 1022. was snow on the ground, although 

Cal. A. 339, 195 P 487; Meier v. Wag- 52. Remington v. Machamer, 192] there was no snow at the time of the 

ner, 27 Cal. A. 579, 150 P 797. Iowa 1098, 186 NW 32. accident, have been held admissible 
Ind.—Grossnickle v. Avery, (A.) 53. Remington vy, Machamer, su-|in view of. evidence showing that 

152 NE 288. pra. ‘ there had been no change in the con- 
Mad.—-Opecello v. Meads, 135 A 488. 54, Remington v. Machamer, su-| ditions of the buildings and streets. 
Mo.—Troxell v. De Shon, (A.) .279] pra. Faatz v. Sullivan, 199 Iowa 875, 200 

SW 438; Clear v. Van Blarcum, (A.) Duprat v. Chesmore, 94 Vt.| NW 321. 


241 SW 81; Young v. Bacon, (A.) 183 

Ww 1079. \ 

x NUE aed OU ata Fournier, 113 
he obit, Loan " 

war Va.—Dye v. Rathbone, 102 W. 

Va. 386, 185 SE 274. 

Nomi aa ene 142 
Wis. 398, 125 NV ‘ 

47. Cahill v. Bradford, (Ark.) 287 
SW 595; Anderson v. Lynch, 232 
Mich. 276, 205 NW 134; White v. Hast 
Side Mill’ Co., 84 Or. 224, 161 P 969, 
1464 P 736. See Blalack v. Blacksher, 
11 Ala. A. 545, 66 S 863 (a witness 
who was present at the time of the 
accident and saw the motor vehicle 
which was injured in a collision with 
another may testify that the motor 
vehicle made a certain track which 
he saw in the street, the direction 
from which it approached, and that 
the track showed where the chauf- 
feur applied the brake before the 
collision; but a witness who did not 
see the track made or the accident 
may only state the facts and whether 
there was any peculiarity about the 
track or any features by which it 
could be distinguished from any 
other automobile track). 


Sparks, 


55. 

218, 110 A305. 
56. Duprat v. Chesmore, supra, 
57. Grover v. Morrison, 47 Cal, A. 

621, 190) P1078, 

58. Fletcher v. Dixon, 113 Md. 
101, 77 A 326; Kepley v. Kirk, 191 N. 
C. 690, 1382 SE 788; Ingersoll v. Ol- 
well, 127 Wash. 276, 220 P 775; Truva 
v. Goodyear Tire, etc., Co., 124 Wash. 
445, 214 P 818, 

59. Kepley v, Kirk, 191 N. C. 690, 
132 SE 788. 

[a] Map.—(1) Strict mathemati- 
cal accuracy in a map is not neces- 
sary to its admissibility. Kepley v. 
Kirk, 191 N. C. 690, 182 SE. 788. (2) 
The reception in evidence of a map 
of the scene of the accident is not 
error where, although the map is not 
diawn to scale, the jury are made 
aware of the fact that the map is not 
accurate aS well as the fact that it 
is introduced in evidence merely for 
the purpose of illustrating the testi- 
mony of witnesses and of aiding the 
jury in understanding such _ testi- 
mony. Ingersoll y. Olwell, 127 Wash. 
27.6)! 220 PAT 75. 

60. Faatz v. Sullivan, 199 Iowa 
875, 200 NW 321; Fletcher y. Dixon, 


61. 
A 838. 
62. Snibbe v. Robinson, supra. 
63. Porter v. Buckley, 147 Fed, 
140, 78 CCA 138 (four photographs 
showing an automobile standing in 
the road, one showing a man stand- 
ing in the road, and another showing 
two men standing in the grass or 
weeds on the side of the road at or 
near the point where plaintiff’s car 

was overturned). 


Snibbe v. Robinson, (Md.) 135 


64. Cross references: . 
Distance in which car traveling at 
certain rate of speed can be 


stopped see infra § 1028. 

Experiments as to speed see infra 
§ 1039. 

Statements or declarations 
speed see infra §§ 1031-1033. 
65. Comparet v. Urbandale Coal 

Co.,+ 200 Iowa 922, 205 NW 779; 

Wickman v. Lundy, 120 Wash. 69, 

206 P 842.' 


asye co 


66. Wilder v. General Motorcycle 
eaaes Co., 232 Mass. 305, 122 NE 
i) 


67. Ala.—Davies v. Barnes, 201 
Ala. 120, 77 S 612. 


Cal.—Traynor v. McGilvray, 54 Cal. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ~ 


. 


~ §§ 1025-1026} 


place is not admissible,®® unless it is connected with 
other evidence showing that the same rate of speed 
was maintained up to the time and place of the 
accident,®® the question of remoteness 1s dependent 
upon the facts of each case’? and rests largely in the 
sound diseretion of the trial court.”* 
matters of which evidence may be received on the 
question of speed include the distance which the 
motor vehicle traveled before coming to a stop after 
the accident or collision,’? the length of the skid 
marks which it made after striking decedent,’* the 
fact that the collision threw the man riding with 
defendant ahead toward the wind shield, but did not 
throw him out,’* and the rate of speed at which 
another automobile was traveling where it was lead- 
ing a procession of automobiles closely following 
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eral. 


A. 31, 200 P 1056; Olsen v. Levy, 8] v. Stedham, 187 Ala. 622, 65 S $84. 


Cal. A. 487, 97 P 76. 


Ky.—Wigginton v. Rickert, 186 
Ky. 650, 217 SW 933. 
Mo.—LaDuke v. Dexter, (A.) 202 
SW 254. 
Y.—Owen v. Gruntz, 216 App. 


N. 

Div. 19, 214 NYS 543. 

W. Va.—Wilson v. Fleming, 89 W. 
Va. 553, 109 SE 810. 

[a] Application of rule.—Evidence 
of the rate of speed at which the au- 
tomobile in question was traveling, 
before the accident or collision, when 
it was (1) ninety feet (LaDuke v. 
Dexter, (Mo. A.) 202 SW 254), (2) 
less than one hundred feet (Olsen v. 
Mevy, s&s Cale Al 487 97 Pts); C3) 
five or six hundred feet (Traynor v. 
McGilvray, 54 Cal. A. 31, 200 P1056), 
(4) one and a half blocks (Davies 
v. Barnes, 201 Ala. 120, 77 S 612), 
(5) or four squares (Wigginton v, 
Rickert, 186 Ky. 650, 217 SW 933) 
from the point where the accident 
or collision occurred has been held 
admissible as tending to prove its 
rate of speed at the time and place 
of the accident or collision. 

68. Stevens v. Potter, 209 Ky. 705, 
273 SW 470; Louisville Lozier Co. v. 
Sallee, 167 Ky. 499, 180 SW 841; Ar- 
mann v. Caswell, 30 N. D. 406, 152 
NW 813; Ramp v. Osborne, 115 Or. 
672, 239 P 112; Wellman v. Mead, 93 
Vt. 322,107 A 396; Tyrrell v. Goslant, 
93 Vt. 63, 106 A 585. 

[a] Quarter of mile away.—Ste- 
gens v. Potter, 209 Ky. 705, 273 SW 
470. 

[b] Four or five miles away.— 
Ramp y. Osborne, 115 Or. 672, 239 P 


112. 
Taxicab Co. v. Hamburger, 146 

Md. 122, 125 ,A 914; Wellman: v. 
Mead, 93 Vt. 322, 107 A 396; Tyrrell 
v. Goslant, 93 Vt. 68, 106 A 585. 

70. Davies v. Barnes, 201 Ala. 120, 
77S 612. 

71. Davies v. Barnes, supra; Tray- 


nor v. McGilvray, 54 Cal. A. 31, 200 
P 1056, 
72. Lorah v. Rinehart, 243 Pa. 


231, 89 A 967; Ortmann v. Leath, 187 
Wis. 616, 205 NW 397 (where emer- 
gency brakes were applied). 

73. Tischler v. Steinholtz, 99 N. 
J. L. 149, 122 A 880. 

Opinion based upon skid marks see 
infra § 1026. 

74, Duprat v. Chesmore, 94 Vt. 
218, 110 A 305. 

75. Tucker v. Carter, (Mo. A.) 211 
SW 138. 

. Goldblatt v. Brocklebank, 166 
Ill. A, 315. 

77. Galloway v. Perkins, 198 Ala. 
658, 73 S 956; Livingstone v, Dole, 
184 Iowa 1340, 167 NW 639; Burke 
v. Shaw Transfer Co., 211 Mo. A. 353, 
243 SW 449; Weygandt v. Bartle, 88 
Onmol0w dT 1SP. 58.7% 

78. U. S.—Porter v. Buckley, 147 
Fed. 140, 78 CCA 138. 

Ala.—Bains Motor Co. v. Le Croy, 
209 Ala. 345, 96 S 483; Cargall. v. 
Riley, 209 Ala, 183, 95 S 821; Edwards 
v. Earnest, 208 Ala. 539, 94 S 598; 
Taylor v. Lewis, 206 Ala, 338, 89 S 
581; Galloway y. Perkins, 1938 Ala. 
§58, 73 S 956; Cedar Creek Store Co. 


Cal.—Sommer v. Martin, 55 Cal. A. 
603, 204 P 38; Dilger v. Whittier, 33 
Cal. A. 15, 164 P 49; Shimoda v. 
Bundy, 24 Cal. A. 675, 142 P 109; 
mae te v. Sallee, 24 Cal. A. 133, 140 


Conn.—Wolfe v. Ives, 83 Conn. 174, 
76 A 526, 19 AnnCas 752. 

Ga.—Fisher Motor Car Co. v. Sey- 
mour, 9 Ga. A. 465, 71 SE 764. 

, Ill.—Koch v. Pearson, 219 Ill. A. 
es v. Aschenbrenner, 165 Ill. 

Ind.—American Motor Car Co. v. 
Robbins, 181 Ind. 417, 103 NE 641; 
Rump v. Woods, 50 Ind. A. 347, 98 
NE 369. 

Iowa.—Owens v. Iowa County, 186 
Iowa 408, 169 NW 388; Livingstone 
v. Dole, 184 Iowa 1340, 167 NW 639; 
Schultz v. Starr, 180 Iowa 1319, 164 
NW 163; McLaughlin v. Griffin, 155 
Iowa 302, 185 NW 1107; Neidy v. 
Littlejohn, 146 Iowa 355, 125 NW 198. 

Kan.—Kelly v. Vucklich, 111 Kan. 
199, 206 P 894; Miller v. Jenness, 84 
Kan. 608, 114 P 1052, 34 LRANS 782; 
Himmelwright v. Baker, 82 Kan, 569, 
LOS, P1778. 

Ky.—National Casket Co. v. Powar, 
137 Ky. 156, 125 SW 279. 

Md.—Waltring v. James, 136 Md. 
406, 111 A 125. 


Mass.—Creedon vv. Galvin, 226 
Mass. 140, 115 NE 307. 
Mich.—Milliman v. Spratt, 235 


Mich. 521, 209 NW 667; Jones v. De- 
troit Taxicab, ete., Co., 218 Mich. 673, 
188 NW 394; Faulkner v. Payne, 191 
Mich. 263, 157 NW 565; Harnau v. 
Haight, 189 Mich. 600, 155 NW 563; 
Matla v. Rapid Motor Vehicle Co., 
160 Mich. 639, 125 NW 708. 


Minn.—Dunkelbeck v. Meyer, 140, 
Minn, 283, 167 NW 1034; Daly v. 
cur. 128 Minn. 449, 151 NW 


Mo.—State v. Watson, 216 Mo. 420, 
115 SW 1011; Ottofy v. Mississippi 
Valley Trust Co., 197 Mo. A. 473, 196 
SW 428; Scholl v. Grayson, 147 Mo. 
A. 652, 127 SW 415; Hough v. St. 
Louis Car Co., 146 Mo, A. 58, 123 SW 


83. 
N. D.—Stone y. Northern Pac. R. 
88 Or. 


Co., 29 N. D. 480, 151 NW 36, 

Or.—Weygandt v. Bartle, 

310, 171 P 587; Kelly v. Weaver, 77 
Or. 267, 150 P 166, 151 P 463, AnnCas 
1917D 611. 

Pa.—Dugan v. Arthurs, 230 Pa. 299, 
79 A 626, 34 LRANS 778; Shaffer v. 
Coleman, 35 Pa. Super. 386. (Ci 

iv. 


Tex.—Debes v. Greenstone, 
A.) 260 SW 211; Merchants’ Transfer 


Co. v. Wilkinson, (Civ. A.) 219 SW 
891, 

Vt.—Bianchi v., Millar, 94 Vt. 378, 
111 A 524. 


Wash.—Hiscock v. Phinney, 81 
Wash 117, 142 P 461, AnnCas1916E 
al 3 

[a] Plaintiff (1) may be permit- 
ted to state his opinion as to the 
rate of speed at which the automobile 
in question was traveling where he 
saw it before it struck him. Shi- 
moda v. Bundy, 24 Cal. A. 675, 142 PB 
109; Neidy v. Littlejohn, 146 Iowa 
355, 125 NW 198; Himmelwright. v. 
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each other and defendant’s automobile was a part of 
the procession.’ 
mony of defendant’s chauffeur as to the highest 
speed which defendant’s automobile could attain is 
properly admitted.’® 

[§ 1026] bb. Opinion or Estimate—(aa) In Gen- 
A witness who was riding in the motor 
vehicle in question at the time of the accident or 
collision,”” or who observed it shortly before the 
accident or collision,’® may be permitted to express 
his opinion or estimate of the rate of speed at which 
it was traveling, 
it being proper to allow such an opinion to be given 
by any observer of reasonable intelligence and 
ordinary experience in observing moving objects ;8° 
but sometimes the opinion of a witness is rejected 


Where speed is in issue, the testi- 


even though he is not an expert,7® 


Baker, 82 Kan. 569, 109 P 178; Ottofy 
v. Mississippi Valley Trust Co., 197 
Mo. A. 478, 196 SW 428; Merchants’ 
Transfer Co. v. Wilkinson, (Tex. 
Civ. A.) 219 SW 891. (2) Length 
or oe of observation see infra note 
al. 
‘Observer’s estimate of speed gen- 


‘erally see Evidence § 676 


79. Ala.—Galloway v. Perkins, 198 
Ala. 658, 73 S 956. 

Cal.—Hutchinson v. Miller & Lux, 
Inc., 60 Cal. A. 1, 212 P 394; Scrage 
v. Sailee, 24 Cal. A. 133, 140 P 706. 

Colo.—Larson vy. Long, 74 Colo. 152, 
219 P 1066. 

Ga.—Fisher Motor Car Co. vy. Sey- 
mour, 9 Ga. A. 465, 71 SE 764. 

Ill.—Koch v. Pearson, 219 Ill. A. 
468; Johnson v. Coey, 142 Ill. A. 147 
fae 237 Ill. 88, 86 NE 678, 21 LRANS 

Ind.—American Motor Car Co. v. 
Robbins, 181 Ind. 417, 103 NE 641; 
Rump v. Woods, 50 Ind. A. 347, 98 
NE 369, 

Kan.—Miller v. Jenness, 84 Kan, 
608, 114 P 1052, 34 LRANS 782. 

Minn.—Dunkelbeck vy. Meyer, 140 
Minn. 283, 167 NW 1034. 

Mo.—Flach v. Ball, 209 Mo. A. 389, 
240 SW 465. 

N, Y.—Peo. v. Fein, 203 NYS 600. 

Tenn.—Cochran v. Pavise, 1 Tenn. 
Civ. Awl 

80. U. S.—Nussbaum vy. Atlas 
Laundry Co., 10 F. (2d) 353. 

Cal.—Shimoda v. Bundy, 24 Cal, A. 
675, 142 P 109. 

Conn.—Wolfe v. Ives, 83 Conn. 174, 
76 A 526, 19 AnnCas 752. 

Kan.—Kelly v. Vucklich, 111 Kan. 
199, 206 P 894; iAdiller v. Jenness, 84 
Tans 608, 114 P 1052, 34 LRANS 

Mich.—Jones v. Detroit Taxicab, 
etc., Co., 218 Mich. 673, 188 NW 394; 
Harnau v. Haight, 189 Mich. 600, 155 
NW 563, 

Minn.—Dunkelbeck v. Meyer, 
Minn. 283, 167 NW 1034; Daly v. 
Curry, 128 Minn, 449, 151 NW 274. 

Or.—Johnson v. Underwood, 102 
Or. 680, 203 P_ 879; Kelly v. Weaver, 
77 Or. 267, 150 P 166, 151 P 463, 
AnnCas1917D 611. 

Pa.—Dugan vy. Arthurs, 230 Pa. 299, 
79 A 626, 34 LRANS 778: 

Tenn.—Cochran v, Pavise, 1 Tenn. 
Giv., Av? 2. 

Tex.—Merchants’ Transfer Co, v. 
Wilkinson, (Civ. A.) 219 SW 891. 

And see cases supra note 79. 

[a] Witnesses held competent.— 
Denver Omnibus, ete., Co. v. Krebs, 
255 Fed. 543, 166 CCA 611; Porter v. 
Buckley, 147 Fed. 140, 78 CCA 138; 
Hopper v. Kelly, 145 Md. 161, 125 A 
779; Jones v. Detroit Taxicab, etc., 
Co., 218 Mich. 673, 188 NW _ 394; 
Faulkner v. Payne, 191 Mich. 263, 157 
NW 565; Matla v. Rapid Motor Ve- 
hicle Co., 160 Mich. 639, 125 NW 708; 
Varley. v. Columbia Taxicab Co., 
(Mo.) 240 SW 218; Tutie v, Kennedy, 
(Mo. A.) 272 SW 117. 

[b] A thirteen-year-old boy may 
properly be permitted to give an 
opinion where he shows qualifieca- 
tions. Thornton v. Stewart, (Mo. A.) 
240 SW 502, ; 


1226 [42°Crs.] 
on the ground that he is not shown to be in any way 
qualified to speak of the rate of speed of an auto- 
mobile.®! While a witness must have seen the motor 
vehicle in question shortly before the accident or 
collision in order to render admissible his estimate 
or opinion of its speed based upon observation,** 
yet his opinion or estimate is admissible in evidence 
where he had some opportunity of observing the 
vehicle, even though the opportunity was limited ;°° 
the slightness or inadequacy of his opportunity for 
observation affects the weight rather than the com- 
petency.of his testimony.’* An opinion or estimate 
of the speed of a motor vehicle is inadmissible where 
it is based, not upon observation, but merely upon 
the noise "of the machine,®*®> the exhaust of the 
motor,’* or a false and unreasonable assumption of 
facts. 8 

_ An expert witness may be permitted to state his 
opinion, based upon skid marks and the conditions 
under which they were made, as to how fast a motor 
vehicle was traveling when the brakes were applied 
or it started to skid.8’ It has been both affirmed®® 
and denied”? that marks upon the pavement alone 
furnish a sufficient basis: for expert testimony. 

[§ 1027] (bb) Form. A witness, instead. of esti- 
mating the speed of the motor vehicle as so many 
miles per hour, may describe its speed, as by stating 
that at, was“running’!\“‘fast,’’9* “Svery -fast,??9? 
“mighty fast,’’?* ‘swiftly, 1794 ‘“slowly,’’®5 or at a 
“foreat speed’ ?9° or a ‘‘very great speed,’’®’ pro- 
vided, according to some authorities, there is other 
testimony by the same witness tending to show more 
definitely what he means by the expression used by 
him.?8 On the other hand, it is improper to permit 
a witness to state his opinion as to whether the 
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automobile was traveling at an unreasonable rate of 
speed,®® or was going as fast as a man running,! or 


faster than another automobile with which it col- — 


lided.? Also it has been held that the testimony of 
a witness that the car was being driven ‘‘ever so 
much faster’’ than cars were ‘‘commonly’’ driven 
on that street is not admissible;* but it has also 
been held proper to permit a witness to state he 
had seen other automobiles in the same city travel- 
ing at a fast rate of speed and had never seen any 
traveling faster than defendant’s automobile was 
traveling at the time in question.* 

[§ 1028] (i) Control and Ability To Stop. Com- 
petent evidence bearing on the question whether 
defendant or the driver of his motor vehicle had the 
vehicle under control is admissible.> An expert wit- 
ness may be permitted to give his opinion as to the 
distance within which an automobile of a certain 
kind,® traveling at a specified rate of speed,? can be 
stopped; but a question as to the distance within 
which a motor vehicle similar to that of defendant’s 
can be stopped is objectionable where it does not 
describe the vehicle so that the jury may know upon 
what facts the answer is based,® and it is held that 
testimony by experts that they could have stopped 
the machine going at a certain rate in a given num- 
ber of feet is inadmissible.2 The opinion or c¢on- 
clusion of the driver of the automobile in question 
or of another witness as to whether the driver 
stopped the vehicle as quickly as he could’® or 
whether he could have stopped it after. observing 
plaintiff and before plaintiff was injured™ is in- 
admissible. 

[§ 1029] (j) Intoxication.'2 Evidence of the in- 
toxication of defendant!® or of the driver of his 


81. Priebe v. Crandall, (Mo. A.)| 600, 155 NW 563; Laubach vy. Colley, 3. Grand Rapids v. Crocker, 219 
187 SW 605. 283’ Pa. 366, 129 A 88. Mich. 178,'189 NW 221. 
g2. Rump v. Woods, 50 Ind. A. 87. Dashell Vv. Jacoby, 142 Md. 330, 4. Scrdge Vi Sallee 24" Cal. Av tose 
347, 98 NE 369; Koch vy. Lynch, 247/120 A 140 P7 
Mass. 459, 141 NE 677. a eas v. Vaughn, 204 Ala. 5. Vorina v. Shermer, 198 Mich. 
83. Cal.—Shimoda v. Bundy, 24] 543, 86 S 469; Briley v. Nussbaum, | 757, 165 NW 697; Beeson v. Criss, 
Gal.fA. 675, 142P 109. (Kan.) 252 P- 223; Heidner v. Germ-| 7 Oh, A. 482, 27 ©; Cy. Ay 454: Duprat 
Ind.—Rump v. Woods, 50 Ind. A.]| schied, 41 S. D. 430, 171 NW 208. Vv. Chesmore, 94 Vt, 218) 110 A 305 
347, 98 NE 369. 89. Luethe v. Schmidt-Gaertner| Thomas v. Lockwood Oil CO. 178 
Kan.—Himmelwright v, Baker, 82] Co., 170 Wis. 590, 176 NW 63. Wis. 599, 190 NW 559. 
Kan. 569, 109 P 178. 90. Everart v. Fischer, 75 Or; 316, 6. Johnson v. Quinn, 130 Minn. 


Mich. —Harnau v. Haight, 189 Mich. 
600, 155 NW 563; Wright v. Crane, 
142 Mich. 508, 106 NW 71. 


Mo. —Ottofy v. Mississippi: Valley 
Trust Co.,.197 Mo, A. 473, 196 SW 
428. 


[a] For example, plaintiff or an- 
other witness should be permitted to 
testify to the speed of the automo- 
bile in question even though he saw 
it only (1) an instant before the acci- 
dent (Ottofy: v. Mississippi Valley 
Trust Co., 197 Mo. A. 4738, 196 SW 
428), (2) an instant before the acci- 
dent and while it was traveling the 
distance of half a block thereafter 
(Shimoda v. Bundy, 24 Gal. A. 675, 
142 P 109), (3) while it was moving 
a distance ‘of. twenty feet (Harnau vy. 
Haight, 189 Mich. 600, 155 NW 563), 
(4). or where it was only ten or fif- 
teen feet away when he first saw it 


(Himmelwright v. Baker, 82 Kan. 569, 
109 P178). lle 
84. Cal.—Dilger v. Whittier, 33 


CalrAr id, L640 92 
Ind.-Rump. v, Woods, 50 Ind, A. 
347, 98 NE 369. 
Jowa.—Owens v. Iowa County, 186 
Iowa 408, 169 NW 388 
-Kan.—Himmelwright v. Baker, 82 
Kan. 569, 109 P 178. 
Mo:—Flach v. Ball, 209 Mo. A. 389, 


240 SW 465; Ottofy v. Mississippi 
pele Trust Co.; 197 Mo. A. 473, 196 
Sw 4 
85. 2 e Wright v. Crane, 142 Mich. 
508, 106 NW 71. a 
86. Harnau-v. Haight, 189 Mich. 


145 P 33, 147 PB 189, 

91. Trzetiatowski we Evening 
American’ Pub. Co:,. 185 Ill. - A: :451; 
Schultz v. Starr, 180 Iowa 1319, 164 
NW 163; Tutie v. Kennedy, (Mo, A.) 
272 SW 117. 


134, 153 NW 267: 


[a] 
Fowler Ca, 


923. 


Loaded 


Ark.—Hughey vy. Lennox, 


Te 
Ark. 593, 219 SW 3238. 


truck.— Withey  v. 
164 Iowa 377, 145 NW 


142 


92. Cedar Creek Store Co. v. Sted- Cal. —Berkovitz v. American River 
ham, 187 Ala. 622, 65 S 984;.Trzetia-| Gravel ‘Coz 191 Cal. Ts PPD iy 
towski v. Evening American Pub. Co., | 675. ; 
185 Ill, A. 451; National Casket Co. Conn.—Friedler v. | Hekeler, 96 
v.. Powar, 1387 Ky. 156, 125 SW 279;| Conn. 29, 112 A 651. / 

Tutie v. Kennedy, (Mo. A.) 272 SW Ill. —Young Vv. Patrick, 323 FH). 200, 
aT, ‘ 153 NH 623 

93. Trzetiatowski « «vy. Hvening Mo.—Tucker v. Carter, (A) 211 
American Pub. Co., 185 Ill. A. 451. SW-*'138; Scholl v. Grayson, 147 Mo. 

94. Shea v. Hemming, 97 Conn.]} A. 652, 127 SW 415 
149, 115 A 686. Nebr.—Blado’ vy. ‘Draper, 89. Nebr. 


95. Livingstone v. Dole, 184 Iowa 


1340, 167 NW 639; Schultz v. Starr, 


787, 182 NW 


410. 


Tenn.—Cheek VOX then. Ciy. 


180 Towa 1319, 164 NW 163. A. 160. 

oe Torres v. Vidal, 28 Porto Rico 8. Miller v. ‘Eversole, 184 LE othe wo NS 
§ 62. 
97. ‘Torres v. Vidal, supra, 9. Meier vy: Wagner, 27 Cal. A. 579, 
98. Seager v. Foster, 185 Iowa 32,| 150 P 797. 


169 NW 681; Livingstone ‘v..Dole, 184 
Iowa 1340, 167 NW 639. See War- 
runa vy. Dick, 261 Pa. 602, 104 A 749 
(the refusal to permit a witness’ to 
state whether defendant’s automobile 
was traveling ‘fast or slow” is 
properly based upon the ground that 
one may call a thing fast which an- 
other would call slow). 

99. Colebank v. Standard Garage 
Co., 75 W. Va. 389, 84 SE1051. 

1. Livingstone v. Dole, 184 Iowa 
1340, 167 NW 689. 

2. Sy Wir Foster, 185 Iowa 32, 
169 NW 681 


1 


1 
Ill. 


1 


185." 


Oo. 


1. 


2. 


Taylor v. Lewis, 206 Ala, 338, 
a 581; Hamilton v. Larrimer, 183 
n 
Payne, 231 Mich. 158, 203 NW 831, 
Goldblatt v. Brocklebank, 166 
A, 315; ‘Mann v. Woodward, 217 
Ky. 491, 290 SW 333. 
Evidence of arrest, conviction, 
or acquittal on criminal charge of 
eee on See infra § 1041. 

537, 88 S 662; Lincoln Taxicab Corive 
Smith, 88 Misc. *9, 150 NYS 86; Hen- 
son v. glee (Tex, Civ. A.) 274 SW 


429, 


Wise v. 


105° NE... 48; 


Schneider, 


Stinson Vv. 


205 --Ala. 


{ 


For later cases, developments and changes in the law see cumulative Annotations, same hides page: Bud note nasiber 
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truck!t at or shortly after the time of the accident 
is admissible ‘as evidence of a cireumstance to be 
considered with other facts in evidence in determin- 
ing the question of negligence. Likewise evidence of 
the intoxication of plaintiff,'° or of the driver of 
the automobile in which plaintiff or decedent was 
riding as a passenger,!® at or near the time of the 
aecident is admissible as bearing on the question of 
contributory negligence. However, where there is 
no sufficient evidence of facts showing the likelihood 
that the driver of an automobile was intoxicated, 
the opinions of witnesses as to whether or not he 
was intoxicated are not admissible.7 A witness 
may be permitted to state that plaintiff’s breath 
smelt of liquor’ and to testify as to acts and con- 
duct from. which an inference might be drawn that 
he was under the influence of lquor,’® but not that 
in his opinion ‘‘he had been drinking,’’?° particu- 
larly where the evidence as a whole shows that he 
did not mean that plaintiff was intoxicated.?! 

On another occasion. Where there is no evidence 
tending to show that defendant’s servant was 
habitually intoxicated or that defendant ever knew 
or heard of his being in an intoxicated condition, 
testimony that the driver on one occasion had ap- 
peared intoxicated when he came to deliver mer- 
chandise to the witness is incompetent.*? 

Intoxication of witness. Evidence as to the in- 
toxication of a witness at the time of the accident 
which does not show that he was too drunk to know 
what happened is properly excluded.”* 

[§ 1030] (k) Acts and Conduct before or after 
Accident or Collision.24 Evidence of acts and con- 
duct immediately prior to the accident or collision 
and so connected with it as to be a part of the 
transaction is admissible.?®° On the other hand, eyi- 
dence that defendant drove his automobile un- 
steadily before the accident at a point from one- 
half to one mile distant from the place thereof is 
inadmissible,2* as is also evidence that he drove 
carefully after the accident.2° Where there is evi- 
dence that defendant’s physical condition has not 
materially changed, the manner in which he operated 
his automobile within a reasonable time before and 


14. Bray-Robinson Clothing Co. v. 27s 
Higgins, 210 Ky. 432, 276 SW 129. 138, 99 A 782 
15. Brkljaca v. Ross, 60 Cal. A. 28. 


Desmarchier 
O’Hare v. Gloag, 221 Mass, 24, 


O’Hare v. Gloag, supra. 
Stevens, 
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after the accident may be shown to rebut the infer- 
ence that at the time of the accident. he was unfit to 
stop, regulate, or control an automobile on account 
of alleged disabilities,?® but not for the purpose of 
showing that he was operating the automobile care- 
fully at the time of the accident.2® The conduct of 
defendant’s chauffeur, subsequent to the accident, is 
not relevant or material,®° except in so far as it is a 
part of the res gestw*+ and might tend to throw 


| light on the aet which is charged to be negligent.®? 


It has been held that evidence that after plaintiff 
was struck the chauffeur started to run away, was 
followed, caught, and brought back by one of the 
witnesses for plaintiff is not admissible as evidence 
of negligenee;*° but it has also been held that evi- 
dence that defendant’s truck went ‘‘out of sight’’ 
after the accident is admissible.*4 Evidence that 
defendant’s chauffeur was discharged after the acci- 
dent is not admissible as substantive evidence of 
negligence at the time of the accident.?> . 

[§ 1031] (1) Statements and Declarations®*—aa. 
Before Accident or Collision. Statements made by 
third persons*’ or by the driver of defendant’s auto- 
mobile®® some time before the accident, and at an- 
other place, are sometimes held to be inadmissible; 


‘but evidence that, before the accident, plaintiff or 


decedent, or another person in his presence, while 
riding in defendant’s automobile, warned, cautioned, 
or admonished defendant not to drive so fast, is 
admissible,*® as is also evidence that the driver of 
defendant’s automobile, before the collision, made 
a statement indicating that he intended to drive at 
a high rate of speed at the time and place where the 
collision subsequently occurred.*° 

[§ 1032] bb. At or Near Time of Accident or 
Collision. Provided they reflect some light upon the 
issues in the case,** statements or declarations made 
spontaneously and instinctively at or near the time 
and place of the accident or collision and consti- 
tuting part of the transaction are admissible in evi- 
dence as part of the res geste.*? The rule is ap- 
plicable to statements or declarations made under 
such circumstances by plaintiff,t? defendant,44 the 
driver of defendant’s motor vehicle,*® or even by a 


Vo Mroster 90 a Wats 41. Webb vy. Linnemann, 201 Ky. 


Tabs SW 1036. 

: a.—Stoudemire y, i 

Ala. 495, 94.8 498. DeNsene 
Conn.—Perry v. Haritos, 100: Conn. 


65 Wash. | 476, 124 A 44. 


431, 213 P 290; Herzig v. Sandberg, | 108 NE 566. 
54 Mont. 538, 172 P 132. 29. 

16. Richard vy. Neault, (Me.) 135 80. Minor v. 
A 52 


4, 
17. Laubach v, Colley, 283 Pa. 366, 
129 A 88. 

Opinion as to intoxication gener- 
ally see Evidence § 694. 

1s. Clyde v. Grill, 172 NYS 136. 

19. Clyde v. Grill, supra. 

20. Clyde v. Grill, supra. 

21. Clyde v. Grill, supra. 
. 92. Gordon v. Texas, etc., Mercan- 
tile, etce., Co., (Tex. Civ. A.) 190 SW 


748. 

23. Taylor v. Harding, 182 Ky. 
236, 206 SW 285. ; 

24, Careful or negligent driving 
on other distinct occasions see supra 

1014. 

: 25. Miller v. Eversole, 184 Ill. A. 
362; Ballard, etc., Co. v. Durr, 165 Ky. 
632, 177 SW 445. 

[a] Evidence of signals given by 
plaintiff and her husband with their 
hands a.few seconds before the al- 
leged collision and constituting a 
warning to*the driver of defendant’s 
automobile of the situation of plain- 
tiff and of the necessity of due care 
on the part of the driver is admissi- 


ble as part of the res geste. Bal- 
Jard, ete., Co. v. Durr, 165 Ky. 632, 
177 SW 445. 


- 26. Shaw v. Skopp, 198 App. Div. 
618, 190 NYS 859. 


423, 118 P 313, 42 LRANS 1178. 

3 Minor v. Stevens, supra. 

32. Minor vy. Stevens, supra. 

33. Molino v. New York, 195 App. 
Div. 496, 186 NYS 742. 

34. Ruffin Coal, etc., Co. v. Rich, 
214 Ala. 633, 108 S 596. 

35. Gillet v. Shaw, 217 Mass. 59, 
104 NE 719; New York Polyclinic 
Medical School, etc. v. Mason-Seaman 
Transp. Co., 155 NYS 200; Buchanan 
v. Flinn, 51 Pa. Super. 145. 

36. Admissibility to prove: 
Agency and authority of.operator see 

Supra § 1018. 
ait ead of vehicle see supra § 

37. Gouin sve Ry dera.38) Rack 131, 
94 A 670; Barnett v. Bull, (Wash.) 
250 P 955; Heg v. Mullen, 115 Wash. 
252, 19 fave. soi 

[a] Suggestion to defendant. — 
ee a Mullen, 115 Wash. 252, 197 
Pio, 

38. Donnelly v. Harris, 219 Mass. 
466, 107 NE 435. 

39. Harbison v. Barwinsky, 
Conn. 602, 124 A 223 (upon the ques- 
tions of negligence and contributory 
negligence). 

40. West v. Duncan, (Mo. A.) 249 
SW 127. 


100} 


Ga.—Sims v. Marti 

126 SE 872. Be 28) Gres AG: 
Iowa,—Wajkup v. Beebe, © 

895, 116 NW 321. Suet ae elo 

ash.—Nicolle v. United 
moe: Gee 138 Week: 48, 244 pe 
is.—John v. Pierce, 172 Wi i 

178 Nw 297. eee 
and ee Casee pies notes 43-46.. 
3. eg v. Mullen, 115 Wa i 

ne e : eis 252, 
44. Sims v. artin, 33 Ga. A 

126 SE 872; Jolman Vv. Alberts cry 

Mich. ae 158 NW 170. 3 
5. . S.—Denver Omnibus 

Co; v. Krebs, 255 Fed. 543, 166 CGR 

Ala.—Standard Oil Co. v. D 

1s Ala. ee 93 S 286, nee: 
Conn.—Perry v. Haritos, 10 

476, 124 A 44. ine 
Ga.—Southeastern Hxpress Co. vy, 

pe cunsale: 33, Ga. A. 515, 126 SEH 

Q : eri 3 eat 

gare meer v. Wilke, 208 Ill. A. 463, 


Minn.—Ahlberg v. Griggs, 158 
Minn. 11, 196 NW 652. 
Tex.—Lang Floral, etc., Co. 


ue 
Sheridan, (Civ. A.) 245 SW 467; Reid 
Auto Co. vy. Gorsezya, (Civ. A.) 144 
SW 688. 
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third person.‘ Where such statements are in effect 
accusations of negligence on the part of defendant 
or the driver of his motor vehicle, evidence of the 
failure of defendant or the driver to reply thereto 
is admissible.*? 

[§ 1033] cc. After Accident or Collision. A state- 
ment or declaration made by defendant after the 
accident or collision oceurred is admissible in evi- 
dence against him where it constitutes an admission 
of fault or negligence on his part,*® or on the part 
of the driver of defendant’s automobile,*® even 
though the statement or declaration was not a part 
of the res gestw.°° On the other hand, the state- 
ments or declarations of a person not a party, made 
at such a time or under such circumstances after 
the accident as not to constitute part of the res 
geste, are not admissible,°! except for the purpose 
of contradicting his testimony.®? Thus, where de- 
fendant’s motor vehicle was operated by another 
person, statements made by the driver or operator 
at such a time or under such circumstances after 
the accident or collision as not to constitute a part 
of the res geste are not admissible as original or 
substantive evidence;°* they, of course, are not ad- 

Wash.—Nicolle _v. United Auto 


MOTOR VEHICLES 


as tending to show the mental atti- 


missible as part of the res gestez,°4 nor are they 


admissible as admissions binding upon defendant,>> _ 


or as declarations against interest made by a party 


to the action;°* but upon the laying of a proper | 


foundation,®** and under a proper admonition to the 
jury,°> they may be received in evidence for the 
purpose of contradicting the testimony of declarant.>® 
Likewise a subsequent declaration by plaintiff’s 
chauffeur is not admissible where it was not a part 
of the res geste.®° 

Statements of plaintiff or decedent. Evidence 
that plaintiff complained of pain the day after the 
injury is admissible to show the condition of his 
health;*t but subsequent statements of plaintiff 
relative to the damage done to defendant’s auto- 
mobile by the collision are not material.62 Under 
some statutes, evidence of the statements made by 
decedent relative to the accident is admissible.®? 

[§ 1034] (m) Condition, Equipment, or Injury to 
Motor Vehicle. Evidence of the condition, equip- 
ment, or injury to a motor vehicle or parts thereof 
may be material, relevant, and admissible,®* although 
not necessarily so in all cases.®* 

[§ 1035] (n) Lights. Evidence bearing on the 


My 


Transp. Co., 138 Wash. 48, 244 P 127; 
Lucchesi v. Reynolds, 125 Wash. 352, 
216 P 12; Samuels v. Hiawatha Hol- 
stein Dairy Co., 115 Wash. 343, 197 
P 24. 

Ww. Va— Ambrose v. Young, 100 
W. Va. 452, 130 SE 810. 

4G. York v. Charles, 132 S. C. 230, 
128 SE 29; Mathewson v. Olmstead, 
126 Wash. 269, 218 P 226; Segerstrom 
v. Lawrence, 64 Wash. 245, 116 P 876. 

[a] Shortly before accident.— 
Mathewson vy, Olmstead, 126 Wash. 
269, 218 P 226; Heg v. Mullen, 115 
Wash. 252, 197 P 51. 

47. Standard Oil Co. v._Johnson, 
299 Fed. 93; Baldarachi v. Leach, 44 
Cal. A. 603, 186 P_1060; Donker v. 
Powers, 230 Mich. 237, 202. NW 989. 

. 48. Scragg v. ‘Sallee, 24 Cal. A. 
133, 140 P 706; Mielke v. Dobrydnio, 
244 Mass. 89, 138 NE 561; Gibbard v. 
Cursan, 225 Mich. 311, 196 NW 398. 


49. Read v. Reppert, 194 Iowa 620, 
0 NW 32. i 
ae Fuller v. Magatti, 231 Mich. 


213, 203 NW 868; Gibbard v. Cursan, 
225 Mich. 311, 196 NW 398. 

51. McCray v. Sharpe, 188 Ala. 
8375, 66 S 441; Volentine v. Wyatt, 
164 Ark. 172, 261 SW 308; Haugh v. 
Kirsch, (Conn.) 135 A 568; Johnson 
v. Underwood, 102 Or. 680, 203 P 879. 

52. Burke v, Cook, 246 Mass. 518, 


53. Ala.—cC. C. Snyder Cigar,. etc., 
Co. v. Stutts, 214 Ala. 132, 107 S 73; 
Norwood. Transp. Co, v. Bickell, 207 
Ala. 232, 92 S 464. ’ 

Cal.—Baker v. Western Auto Stage 
Co., 48 Cal. A. 2838, 192 P 73. 

Gonn.—Haugh v. Kirsch, 135 A 
56 


8. 

Tll.—Bertling v. Oxweld Acetylene 
Co., 193 Ill. A. 7; Levy v. Morand, 
185 Ill. A. 266; Shaw v. Corrington, 
171. TM. Az 232. ‘ 
Ky.—Ballard, etc., Co. v. Durr, 165 


. 632, 177 SW 445. 
Bee ae Cook vy. Farnum, 154 NE 


577; Mathewson v. Edison Electric 
Tllum. Co., 232 Mass. 576, 122 NE 
743. 


Mich.—Loose v. Deerfield Tp., 187 
Mich. 206, 153 NW 913. ; 
Pa.—Orluske v. Nash Pittsburgh 
Motors Co., 286 Pa. 170, 133 A 148; 
Buchanan v. Flinn, 51 Pa. Super. 145. 
Tex.—Rosenthal Dry Goods Co. v. 
Hillebrandt, (Civ. A.) 280 SW 882; 
Main St. Garage v. Eganhouse Opti- 
eal Co., (Civ. A.) 223 SW 316. 
Compare Loose-Wiles Biscuit Co. 
v. Jolly, 152 Ark. 442, 238 SW 613 
(holding certain statements admissi- 
bie, if not a part of the res geste, 


tude of the chauffeur toward the con- 
sequences of his acts). 3 

[a] Hearsay.— Such statements 
are objectionable as hearsay. C. C. 
Snyder Cigar, etc., Co. v. Stutts, 214 
Ala. 132, 107 S 73; Moore v. Rosen- 
mond, 2388 N. Y. 356, 144 NE 639; 
Orluske v. Nash Pittsburgh Motors 
Co., 286 Pa. 170, 133 A 148. 

54. Ala.—Teague v. Alabama Coca- 
moan Bottling Co., 209 Ala. 205, 95 S 


Iil.—_Lawndale Steam Dye Works 
ne Feanee, Daily. News Co., 189 Ill. 
oO 


“Mich.—Metealf v. Peerless Laun- 
drys etc., Co., 215 Mich. 601, 184 NW 


Mo.—Monan y. Arkansas Grocer 
Co., 216 Mo. A. 289, 264 SW 486. 
fet Y.—Boltan v. Barrett, 172 NYS 

Pa.—Orluske v. Nash Pittsburgh 
Motors Co., 286 Pa. 170, 1383 A 148. 

Tex.—Rosenthal Dry Goods Co. vy. 
Hillebrandt, (Civ. A.) 280 SW 882. 

Wash.—Singer v. Metz Co., 101 
Wash. 67,°171 P 10382. 

Wis.—Thomas v. Lockwood Oil 
Co., 174 Wis. 486, 182 NW_ 841. 

[a] MTllustrations.—(1) The state- 
ments made by the driver of de- 
fendant’s truck between five and ten 
minutes after the collision, but after 
all the parties concerned in the col- 
lision had left the scene thereof and 
while the driver was about one hun- 
dred yards from the scene, are not 
admissible under the res geste or 


any other rule. Rosenthal Dry 
Goods Co. v. Hillebrandt, (Tex. Civ. 
A.) 280 SW 882. (2) Statements 


made by the driver of defendant’s 
automobile in reporting the accident 
to the police department are not ad- 
missible in evidence on the theory 
of res geste. Singer v. Metz Co., 101 
Wash. 6%. 17 PE Pos 2 Gs ek “Staten 
ment by defendant’s driver as to the 
cause of the collision made several 


‘days after the collision occurred and 


at a place other than the scene 
thereof is in no sense a part of the 
res geste and is inadmissible. Mo- 
nan v. Arkansas Grocer Co., 216 Mo. 
A. 289, 264 SW 486. 

55. Gillet v. Shaw, 217 Mass. 59, 
104 NE 719; Moore v. Rosenmond, 238 
N. Y. 356, 144 NE 639. 

56. Singer v. Metz Co., 101 Wash. 
67, 171 P 1032. ' 


57. Cook vy. Farnum, (Mass.) 154 
NE 577. 
58. Ballard, ete., Co. v. Durr, 165 


Ky. 632, 177 SW 445. 
59. Mich.—Loose y. Deerfield Tp., 


187 Mich. 206, 153 NW 913. 
N. Y.—Moore v. Rosenmond, 238 
N._Y. 356, 144 NE 639. 


Pa.—Buchanan vy. Flinn, 51 Pa. 
Super. 145. 
- Tex.—Main St. Garage v. Egan- 


house Optical Co., (Civ. A.) 223 SW 


316. 
PPE ee v. Roberts, 252 P 
60. MciIlhenny v. Baker, 63 Pa. 
Super. 385. 
61. Weygandt v. Bartle, 88 Or. 


310, 171 P 587. 

62. Townsend vy. Keith, 34 Cal. A. 
564, 168 P 402. 

63. Barney v. Magenis, 241 Mass. 
268, 135 NE 142 (statement by de- 
cedent that the automobile dragged 
him between twenty-five and thirty 
feet, and “must have been going all 
of thirty or thirty-five miles an 
hour,” the first portion being plainly 
admissible under the statute, and the 
latter portion being regarded as an 
emphatic form of expressing a fact 
derived from the exercise of the 
senses, and not merely an opinion or 
fuess). 

64. Stoudemire v. Davis, 208 Ala. 
495, 94 S 498; Tutie v. Kennedy, (Mo. 
A.) 272 SW 117; Andrews v. Parker, 
(Mo. A.) 259 SW 807; Young yv. Dun- 
lap, 195 Mo. A. 119, 190 SW 1041. 

fa] Evidence may be admitted 
as to: (1) The presence of a damaged 
car at the scene of the accident. 
Feore v. Trammel, 212 Ala. 325, 102 
S_ 529; Cargall v. Riley, 209 Ala. 183, 
95 S 821. (2) Previous breaking of 
parts of the steering gear. Baldwin 
Piano Co. v. Allen, 187 Ind, 315, 118 
NE 305. (3) Previous difficulty in 
steering. Morales v. Caraballo, 27 
Porto Rico 544. (4) Subsequent con- 
dition of steering gear. Kelly v. Hu- 
ber Baking Co., 145 Md. 321, 125 A 
782. (5) Noisy character of car. 
Fletcher v. Dixon, 113 Md.-101, 77 A 
326. (6) Damage to vehicle may bear 
on how accident occurred. Dixon y. 
Wood, 81 N. H. 325, 125 A 261. 

[b] Photegraphs may be received. 
— Berkovitz Vv. American River 
Gravel Co., 191 Cal. 195, 215 P 675; 
Lewis, Inc. v. Dosch, 193 Ky. 163, 235 
SW 355; Shapiro v. Lyon, 254 Mass. 
110, 149 NE 543; Young v. Dunlap, 
195 Mo. A. 119, 190 SW 1041, 

Evidence of damage see infra § 
1042. S 

65. See cases infra this note. 

{a] Evidence held inadmissible.— 
(1) Condition at remote time. Rus- 
sell v. Watkins, 49 Utah 598, 164 P 
867. (2) Condition of brakes where 
not cause of accident. -Russell y. 


For later cases, developments and changes in the law’see cumulative Annotations, same title, page and note number, 
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as 


§§ 1035-1039] 


question whether defendant’s automobile was 
lighted at the time of the accident,®* and, if so, 
to what extent,®* is admissible. Also evidence show- 
ing that plaintiff, injured while riding his bicyele, 
was violating an ordinance requiring lights on 
bicycles at the time in question, is admissible as 
bearing upon his contributory negligence;°** and on 
an issue as to whether the time of an accident was 
such that defendant should have had lights on his 
automobile evidence that before the accident other 
automobiles had their lights burning,®® and that 
lights in a near-by village - were lit shortly after the 
accident?® is admissible. 

[§ 1036] (0) Characteristics, Habits, and Traits 
of Horses. In an action involving the frightening 
of a horse, evidence of the characteristics, habits, 
and traits of horses generally,” or of the horse in 
question,’” is ordinarily admissible; where there is 
no issue of contributory negligence, evidence of 
reputation of the horse is properly excluded,’* and 
in an action to recover damages for injuries to the 
occupants of a buggy, evidence of the disposition 
of horse is irrelevant where there was no showing 
that horse was frightened or was unmanageable be- 


Watkins, supra. (3) Condition where 
not connected with ability of driver 
to control. Wilson v. Fleming, 89 
W. Va. 553, 109 SE 810. (4) Photo- 
graph after accident where purpose 
not shown. Walsh v. Studwell, 
(Conn.) 1385 A 554. (5) Construction 
to be placed upon appearance shown 
by photograph. Johnson v. Under- 
wood, 102 Or. 680, 203 P 879. (6) Re- 
pair ‘cards to show severity of col- 
lision. Granger v. Farrant, 179 Mich. 


ject matter. 


Walker, 


MOTOR VEHICLES 


speed may be admitted as a fact or 
circumstance material 
Jaquith v. Worden, 73 
Wash. 349, 182 P 33, 48 LRANS 827. 
(2) An ordinance 
by motor vehicles in streets is ad- 
missible on the question of negli- 
gence resulting in an 
might have been avoided had the or- 
dinance been observed. 
127 Ark. 279, 
(3) The ordinance of a city regulat- 


regulating traffic 
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fore the collision.74 The fact that there were hand- 
holds on the reins is not admissible as evidence of 
the wildness of a horse.7® 

[§ 1037] (p) Traffic Ordinance. A traffic ordi- 
nance is admissible in evidence where it is applicable 
to the facts of the case as shown by other evidence,’® 
but not where it is inapplicable,”” void for unrea- 
sonableness,‘* immaterial to any theory advanced 
in the case,"® or where the only question to which it 
could be material is eliminated from the case.®° 

[§ 1038] (a) Lack of License or Registration.** 
Evidence that the motor vehicle in question has 
not been registered®? or that the operator thereof 
has not been licensed**? is inadmissible. Likewise 
the testimony of defendant that he has not lost his 


state license is properly stricken out as immaterial.*4 


[§ 1039] (r) Tests and Experiments. Evidence 
of the result of a test or experiment relative to a 
matter involved in the case may be admitted in the 
discretion of the trial court,®® provided there is a 
proper preliminary showing that the conditions ex- 
isting at the time of the test or experiment were 
substantially the same as at the time of the acci- 
dent.®° 


in an action to recover damages for 
injuries to a passenger alighting on 
the left side of a car and struck by 
an automobile running nearer to the 
left running board than six feet is 
prejudicial error as leading the jury 
to believe that ordinance had been 
violated. Santina v, Tomlinson, 36 
Cal ASreo Fei T PY 43ers 

78. Hilderbrand v. Baldwin, 233 
Ti Ay 278 (ordinance prohibiting a 
person from driving a vehicle out of 


to the sub- 


injury which 


Temple v. 
192 SW 200, 


19, 146 NW. 218, 51 LRANS 453. 

66. White Swan Laundry Co. v. 
Wehrhan, 202 Ala. 87, 79 S 479. 

67. Dow v. Latham, 80 N. H. 492, 
120 A 258; Tyrrell v. Goslant, 93 Aes 
63, 106 A 585 

68. Stinson v. Payne, 231 Mich. 
158, 203 NW 881. 

69. Schock v. Cooling, 175 Mich. 
313, 141 NW 675. 

70. Schock vy. Cooling, 

71. Delfs v. Dunshee, 143 Iowa 
381, 122 NW 236. 

72. Fletcher v. Dixon, 107 Md. 
420, 68 A 875; Cain v. Wintersteen, 
(Mo, A.) 128 Sw 274; Bliss v. Wol- 
eott, 40 Mont. 491, 107 P 423, 135 
AmSR 636. 

73. Cain v. Wintersteen, (Mo. A.) 
128 SW 274. 

74, Oberholzer v. Hubbell, 36 Cal. 
Aoeloy 171 E436. 


Supra, 


75. Fletcher v. Dixon,'113 Md. 
101, 77 A 326, 
76. Ala.—Yarbrough v. Carter, 179 


Ala, 356, 60 S 833. 

‘Ark,.—Temple v. Walker, 127 Ark. 
279, 192 SW 200. 

Cal.—Newman v. E. E. Overholtzer 
Sons, Co, UsS2yCaluisc. Lo0cr Lid. 

Ga.—Hirsch v. Plowden, 35, Ga; Ay 
763, 184 SE 8338; Yellow ‘Cab. Co. v. 
Echols, 31 Ga. A. 493, 121 SE 247. 

Tl.— Krug Vv. Walldren Express, 
OLen. COn —2l4e TS A 18) fate Zod. 111: 
472, 129 NE 97]; Christianson v. 
Devine, 210 Tl. A: 253. 

Mich.—Banzhof v. Roche, 228 Mich. 
36, 199 NW 607; Darish v. Scott, 212 
Mich. 139, 180 NW 435. 

Mo.—St. Louis Taxicab Co. v. 
Greenspon, (A.) 200 SW 680. 

N. Y.—Cohen v, Goodman, 189 App. 
Div. 209, 178 NYS 528. 


Oh.—Hanna v. Stoll, 112 Oh. St. 
344, 147 NE 339; ‘Weimer v. Rosen, 
100 Oh. St. 361, 126 NE 307. 

Pa.—Gillespie Ve esiater,. 09 Pa. 
Super. 389. 

Utah.—Dixon v. Bergin, 64 Utah 
195, 228 P 744 [dist Harnau v. 


Haight, 189 Mich. 600, 155 NW _ 563]. 
Wash.—Oliver v. Taylor, 119 Wash. 
190, 205 P 746. 
[a] Ground or purpose of admis- 
sion.—(1) An ordinance regulating 


ing the conduct of vehicles upon a 
street upon the approach of an am- 
bulance is an element to be consid- 
ered in determining the question of 
negligence of both parties. Newman 
v. E. E. Overholtzer Sons’ Co., 182 
Cale 77 8=  EI0O CP eT 5 (4) -Amordi= 
nance may be received in evidence, 
not as. substantive or conclusive 
proof of negligence, but aS a mu- 
nicipal expression of opinion upon 
the subject under investigation 
which, when considered with all the 
other evidence in the case, may be an 
aid and help to the jury in their de- 
liberations. Gillespie v. Shafer, 69 
Pa. Super. de 
77. Duggan v. Forderer, (Cal. A.) 
P°5336 “Santina |v. Tomlinson, 36 
Cats A. 29, 171 P 4387; Rogowicz v. 
Hursen Undertaker, Inc., 223) TH AY 
324; Uithoven v. Snyder, 213 Mich. 
318, 182 NW 80; Mathewson v, Olm- 
stead, 126 Wash, 269, 218 P 226. 

[a] For example (1) where plain- 
tiff was a workman engaged in con- 
structing a curb along a street, a 
traffic ordinance as to the right of 
way between an automobile and a 
pedestrian at a place other than a 
street intersection is properly ex- 
eluded. Mathewson v. Olmstead, 126 
Wash. 269, 218 P 226. (2) An ordi- 
nance requiring motor vehicles ‘“‘over- 
taking” a standing street car receiv- 
ing or discharging passengers to stop 
not less than ten feet from such 
street car is not admissible, in an 
action to recover damages for inju- 
ries sustained by being struck by an 
automobile. which. passed, without 
stopping, a street car from which 
the person injured had just alighted, 
where the street car and automobile 
were proceeding in opposite direc- 
tions, such situation being controlled 
by other ordinances. Rogowicz v. 
Hursen Undertaker, Inc., 228 Ill. A. 
324. (3) A traffic ordinance provid- 
ing that the driver of a vehicle shall 
keep such vehicle six feet on the 
right of the running board of a 
street car which is stopping to take 
on or discharge passengers is not 
applicable to a running board on the 
left side of a car; and its admission 


an alley onto a public thoroughfare 
without bringing it to a full stop 
before driving it across the sidewalk 
or intersection intercepting the en- 

trance of the alley). 
79. Harnau v. Haight, 189 Mich. 
Golden State Auto 


600, 155 NW 563. 

80. Irwin v. 

Tour Corp., 178 Cal. 10, 171 P 1059 
(question of imputed negligence). 

81. License or registration or ap- 
plication therefor as evidence of 
ownership see supra § 1017. 

82. Moore v. Hart, 17% Ky. 725, 
188 SW 861; Hyde v. McCreery, 145 
App. Div. 739, 130 NYS 269. 

[a] Reason for rule is that a vio- 
lation of law in this respect could 
not have contributed to the injury. 
Hyde v. McCreery, 145 App. Div. 729, 
130 NYS 269. 

83. Gunterman yv. Cleaver, 204 Ky. 
62, 263 SW 683; Moore v. Hart, 171 


Ky. 725, 188 SW 861; Polmatier’ v. 
NY Nubea he 231 Mass, 307, 120 NE 


84. Carey v. Deems, 101 N. J. L. 
419, 129 A 191. 

85. Bona v. S. R. Thomas Auto 
Co., 187 Ark. 217, 208 SW 3806 (test 
of steering gear); Truva v. Goodyear 
Tire, etc., Co., 124 Wash. 445, 214 P 
818 (experiment in stopping automo- 
bile), 

86. Bona v. S. R.. Thomas Auto 
Co., 187 Ark. 217, 208 SW 306; Beck- 
ley v. Alexander, TUN ae Ee 255, 90 A 
8788 'Truva “Vv. Goodyear Tire, etc., 
Co.,. 124 Wash, 445, 214 P 818. See 
Porter v. Buckley, 147 Fed. 140, 78 
CCA 1388 (the proffered testimony of 
a witness that he made comparisons 
between the noise made by an auto- 
mobile of the make and type used 
by defendant at the time of the acci- 
dent and other automobiles is prop- 
erly excluded as immaterial in the 
absence of proof of the condition of 
the automobiles with which the com- 
parisons were made); Ffippinger v. 
Glos, 190 Ill. A. 238 (proof of experi- 
ments made by experts as_to the 
speed at which . defendant’s auto 
truck could be driven is competent 
on behalf of defendant without, proof 
that the conditions were identically 
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[§ 1040] (s) Release, Settlement or Compromise, 
or Offer Therefor.*’ A voluntary statement by de- 
fendant in which he promised or offered to pay 
plaintiff’s repair bill or otherwise compensate him 
for the damages sustained has been held admissible 
in some,** although not other,®® cases, as an admis- 
sion or declaration against interest. On the other 
hand, evidence that defendant has settled with other 
persons inyolved in the same accident or collision,?® 
or that another person has offered to settle with 
plaintiff’s counsel,®! is inadmissible, as is also a 
release executed by plaintiff to a person or corpora- 
tion not a party to the action,°? or an instrument 
purporting to be a release but not supported by a 
consideration. 

[§ 1041] (t) Other Judicial Proceedings. Evi- 
dence relative to the arrest and conviction or ac- 
quittal of the driver of a motor vehicle on a erimi- 
nal charge arising out of the accident or collision 
in question,®* or on a charge of the commission of a 
crime on another oceasion,®® is ordinarily inadmis- 
sible; but sometimes the cross-examination of de- 
fendant along this line is held, permissible.°* <A 
statement made by the driver of a motor truck 
several months after the accident at the trial of an 
action in a municipal court and tending to show that 
he was working in the line of his duty for his em- 
ployer at the time of the accident is not rendered 
admissible against the employer by the facts that 
the latter was present in court and remained 
silent.°7 Evidence that other similar suits have been 
brought®* or are pending®® against defendant is 


the same, where it was practically 
impossible to produce. the exact con- 
ditions owing to the fact that defend- 
ant was not served with process un- 
til more than nine months after the 
accident). 95. 

87. Evidence of offer or settlement 


defendant, 
see 
cluded. 


MOTOR VEHICLES 


to the judge, on the arraignment of 
by a person who did not 
the accident, 
Carey v. Deems, 
Te, 40/9 39) ALOT, 

Yellow Cab Co. v. Hchols, 31 
Ga. A. 493, 121 SE 247; Flannagan v. 


[§§ 1040-1042 


inadmissible. 

Before coroner. The testimony of defendant be- 
fore a coroner, as to what he was doing, where he 
had come from, and where he was going at the time 
of the collision is admissible against him as an ad- 
mission on his part.! Also the verdict of a coroner’s 
jury is admissible in evidence,? provided the jury 
did not exceed its authority.® 

The declaration filed by defendant in a previous 
case in which he sued plaintiff for damages from 
the same accident, defendant having sanctioned its 
allegations that his car was driven by his agent 
and servant by testifying in support of them, is 
properly received as an admission.* 

[§ 1042] (u) Death or Personal Injury.? In an 
action to recover damages for personal injuries 0¢- 
casioned by the operation of a motor vehicle, the 
evidence admissible to prove the existence, nature, 
and extent of plaintiff’s injuries includes the cloth- 
ing worn by him at the time of the accident and 
showing cuts and blood stains,® the testimony of 
a physician or surgeon who examined, attended, 
treated, or operated upon, plaintiff,’ and, within 
proper limitations, the testimony of a medical ex- 
pert® or the testimony or deposition of a nonexpert 
witness who observed plaintiff before and after the 
accident.2 In an action to recover damages for the 
death of a person caused by the operation of a 
motor vehicle evidence of the appearance or condi- 
tion of the body of decedent is admissible.? It 
has been held that evidence of the death of or injury 
to another person in the same accident or collision 


1104; McCreedy v. Fournier, 113 
Wash. 351; 194 P '398. 
is properly ex- 8. Feore v. Trammel, 212 Ala, 325, 
101 Ne J: | 102 S529. 

[a] Predicate.—The testimony of 
an attending physician as to in- 
juries may afford a sufficient predi- 


as bearing on ownership of vehicle 
see supra § 1017. 

88. Mass.—Wiseman v. Rome, 250 
Mass. 505, 146 NE 28; Mielke v. 
Dobrydnio, 244 Mass. 89, 138 NE 561. 

Mich.—Jolman _ v. Alberts, 192 
Mich. 25, 158 NW 170, 

Pa.—lLiebster vy. Lucas, 82 Pa. Su- 


per. 184, 

Vt.—Thayer v. Glynn, 93 Vt. 257, 
106 A 834 

Wash.—Poole’s Seed, ete, Co. v. 


Rudene,. 117 Wash. 150, 200 P 1104. 
[a] Statement, construed not to be 
offer of compromise.—Wiseman vy. 
Rome, 250 Mass. 505, 146 NE 28; 
Mielke vy. Dobrydnio, 244:Mass. 89, 
138 NE 561; Poole’s Seed, ete: ©0.. Vv. 
Rudene, 117) Wash, 150, 200 P 1104. 

89. Donaldson v. Foreman, 213 

Ala,’232, 104 S 406; Winter v. Van 
Blarcom, 258 Mo. 418, 167 SW 498. 
. 90. -Cargall v; Riley, 209 Ala. 183, 
95 S 821; Hanks v. Yellow Cab, etc., 
Co. 7 12 Kan. 92; 209, RP, 97%; Rout- 
ledge v. Rambler Auto. Co., (Tex: 
Civ.,A.) 95 SW 749. 

91. Foley v. Lord, 232 Mass. 368, 
122 'NH-393 
. 92. Carneghi Vv. Gerlach, 208 Ill. A, 
340. 

93. Shilliam v.. Newman, 94 Wash. 
637%, 1625P 977. 

94. Bray-Robinson Clothing. , Co. 
v. Higgins, 210 Ky. 432, 276 SW 129; 
Richard v. Neault, (Me.) 135 A 524; 
Tutie v. Kennedy, (Mo. A.) 272 SW 
117; Reffelt v. Brooklyn Daily Times, 
191 App, Div..923, 181. NYS 951. 

[a] The record of the driver’s ac- 
quittal “in a criminal proceeding 
upon a charge involving his condi- 
tion as to intoxication at the time 
of the collision. was not admissible 
in a civil proceeding between third 


parties.’”’ Richard v. Neault, (Me.) 
135 A 524. 
{b] Evidence of a statement made 


Brown, 211 App. Div. 694, 208 NYS 
211; See v. Wormser, 129 App. Div. 
596, 113 NYS 1093. 

[a] Driving while intoxicated.— 
Yellow Cab Co. v. Echols, 31 Ga, A. 
493, 121 SE 247. 

[b] ° Exceeding speed limit.— 
Flannagan v. Brown, 211 App... Div. 
694, 208 NYS 211; See v. Wormser, 
129 App. Div. 596, 113 NYS 1093. 

96. Barshfield v. Vucklich, 108 
Kan. 761, 197 PB 205;- Van Goosen v. 
Barlum, 214 Mich. 595, 183 NW 8. 

[a] Where defendant has testi- 
fied to careful driving, a cross-exam- 
ination, within reasonable limits, as 
to whether he had not at other times 
been reprimanded and arrested for 
fast driving, may be _ permitted. 
Barshfield. v. Vucklich, 108 Kan, 761, 
LS wea. 

97. Buchanan y. Morris, “198 Ind. 
79, 151 NE 385. 

98. Mumme y. Sutherland, (Tex, 
Civ. A.) 198>SW 395. 

99.) Reid Auto, Com we 
(Tex. Civ. A.) 144 SW 688 

1. Walsh v. Studwell, (Conn.) 135 
A 554, 

2. Devine v. Brunswick- Balke-Col- 
lender Co., 270 Ill. 504, 110 NE 780, 
AnnCas1917B 887; Devine y. Roth- 
schild, 178 Ill. A. seh 
eve Culver v. Harris, 211, Ill. A. 

4.. Cady v. Doxtator,.193 Mich. 170, 
159 NW 151. 

5. Evidence of damage to person 
generally sea Damages §§ 3825-335. 

6. Carlson v. .Kansas City, etce., 
vee Transit Co.,, (Mo; A.) 282 SW 

7. Mattice v. Klawans, 228 Ill. A. 
126 [rev on other grounds 312 Ill. 
299, 143 NE 866]; Carlson v. Kansas 
City, etc., Auto Transit Co., (Mo. A.) 
282 SW 1037; Poole’s Seed, etce., Co. 
v. Rudene,. 117 Wash. 150, 200 .P 


Gorsezya, 


cate for a question to another phy- 
Sician, a medical expert, as to the 
possibility of a severe concussion of 
the brain affecting the senses of 
smell and taste. Feore v. Trammel, 
212 Ala. 325, 102 S 529. 

[b] Qualification.—Where 2 medi- 
eal expert, called by defendant and 
examined concerning an alleged in- 
jury to plaintiff's liver, on cross- 
examination voluntarily introduced 
the subject of the kidney, further 
cross-examination upon his experi- 
ence in injuries to the kidneys is 
relevant to the qualification of the 
witness aS an expert. Jacoby ee 
Reley, 296 Fed. 590. 

9. Feore v. Trammel, 212 Ala, 325, 


102 S 529. “Truva_ vy. Goodyear Tire, 
en Co., 124° Wash. 445, .274 (Pe 


[a] Change in condition or dis- 
position.—(1) Laymen shown to have 
a familiar acquaintance and associa- 
tion with plaintiff and to have had 
adequate opportunities’ of observ: ng 
him both before and after the acci- 
dent may be permitted to testify to 
his changed disposition and physical 
condition after the injury as com- 
pared to what they were before. 
Truva v. Goodyear Tire, etc., Co., 124 
Wash. 445, 214 P 818. (2) The state- 
ment in the deposition.,of a non- 
expert witness who worked in the 
Same office with plaintiff for four 
years that she was nervous after but 
not before the accident is admissible 
as. a mere shorthand rendition of 
physical facts of plaintiff's condition 
before and after the accident. Feore 
ue Trammell, 212 ‘Ala, 325, 102 S$ 


10. Taylor v. Lewis, 206 Ala. 338, 
89 S 581; Andrews y. Parker, (Mo. 
A.) 259 SW 3807 (testimony of em- 
balmer as to wounds on body and 
flow of blood therefrom). ; we 


pene Ae ee ee ee Se ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 
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is admissible;!1 but there is authority tending to 


the contrary.?” 


{[§ 1043] d. Weight and Sufficiency of Evidence— 
In accord with the general rules 
relating to the weight and sufficiency of evidence 
in eivil actions,® particularly those applicable in 
actions. based on negligence,'* each and every fact 
essential to the cause of action or defense, in actions 
brought to recover damages for injuries sustained 
as the result of the operation of motor vehicles, 
must be established by a preponderance of the evi- 
Thus, where such facts are in issue, the 


(1) In General. 


dence.1® 


11., Anderson v. Matt, 223 Mich. 
534, 194 NW 599 as item of res 
geste). 

12. Kriens v. McMillan, 42 S. D. 
285, 173. NW 731 (in a suit to re- 
cover damages for injury to a person 
while riding a bicycle, by defend- 
ant’s automobile, evidence concerning 
injury to the occupants of the auto- 
mobile other than defendant and the 
death of one of them, resulting from | 
the collision of the auto with the 
eyelist and with a street’ car rail, 
is irrelevant on the question of negli- | 
gence; but evidence that a passenger 
riding with defendant, was thrown 
some thirty feet and defendant’s tes- 
timony that as a result of the acci- |. 
dent he lost consciousness, is com- 
petent). 

13. See Evidence §§ 1730-1806. 

14. See Negligence [29 Cyc 621 et 


seq]. 

15. Smith v. Spirek, 196 Iowa 1328, 
195 NW 736; Baker v. Magnolia 
Petroleum Co., 111 Kan. 555, 207 P 
789. 

16. Bogart v. New. York, 200 N. 
Y. 379, 93 NE 937, 21 AnnCas 466. 


17.2 Barnett. vo devy,) 2038p Tis CAS 
129, 
18. [a] Evidence held sufficient. 


—(1) To show that highway was 
public, and “a place much used for 
travel,” within a statute requiring 
one operating an automobile on such 
highway to use very highest degree 
of care. Denny v. Randall, (Mo. A.) 
202 SW 602. (2) In an action where- 
in the issue is whether defendant 
negligently injured plaintiff by driv- 
ing an automobile on him in a 
public highway, proof that the place 
where the injury was inflicted was 
a street opened to the public and 
used for travel by the public gen- 
erally, is sufficient. Acceptance by 
the public authorities need not be 
Shown. Colebank v. Standard Garage 
Go., 75 W. Va. 389, 84 S:1051 

19. [a] Evidence’ sufficient | to 
establish that accident occurred at 
street intersection.—Yanase v. Seattle 
Taxicab, etc., Co., 91 Wash. 415, 157 
Soa ae ; 

20. Bowling v. Roberts, 235 Pa. 
89, 83 A 600. - 

[al - Ownership shown.—Chalmers 
v:-'- Hawkins, (Cal. A.) 248, P 727; 
Hammond v. Hazard, 40 Cal. A. 45, 
180 P 46; Guderitz v. Broadway, 39 
Cal. A. 48, 177 P 859; Chouinard v. 
Woldridge, 102 Conn. 66, 127 A 908; 
Yellow Cab Co. v. Nelson, 35 Ga. A 
694, 134 SE 822; Mattice v. Klawans, 
228 Til. A. 126 ‘rev on other grounds 
312 Ill. 299, 143 NE 866]; Bosco v. 
Boston Store, 195 Ill. A. 133; Breen v. 
Dedham Water Co., 241 Mass. 217, 135 
WE 130; Heywood v. Ogasapian, 224 
Mass. 203, 112 NE 619; Trombley vy. 
Stevens-Duryea Co., 206 Mass. 516, 
92 NE 764; Com. ’y. Sherman, 191 
Mass, 439, 78 NE 98: Sutzer v. Allen, 
236 Mich.’ 1, 209 NW 918; Jones v. 
Detroit Taxicab, etc.,' Co., "218 Mich. 
678, 188 NW 394: Wald v. Packard 
Motor Car Co:; 204 Mich. 147, 169 NW 
957; Hatter V. Dodge, 202 Mich, 97, 
167 NW 935; Webber v. Billings, 184 
Mich, 119, 150 NW 332: Lundberg. v. 
Zimmer, 159 Minn. 179, 198 NW 407; 
Thompson. v. Lillegaard, 154 Minn. 
142, 191 NW °405; Uphoft v. McCor- 
mick, “139 Minn. "392, 166 NW 788; 
Karte: “vy, ‘Brockman: Mfg. Co.; 


i 


.v. Wales, 


(Mo.): 
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party having the burden of proof must establish 


by a preponderance of the evidence the status of 


trespasser,'® or 


247 SW 417; Harrin v. Stroh Bros. 
Delivery Co., (Mo. A.) 263 SW. 871% 
McKinney v. Bissel, (Mo. A.) 263 SW 
533; Mann v. Stewart Sand Co.; 211 
Mo. A. 256, 243 SW 406; Rockwell y, 


Standard Stamping Col, 210 .Mot ~ A? 
168, 241 ‘SW 979; Wiedeman v. St. 
Louis Taxicab ‘Co., 182 “Mos * A= 523) 


165 SW 1105; W imster v. Holmes, 
PCT NOV Ae 130, 164 SW 236; Shamp 
v. Lambert, 143) Mo. A, 567, 121 SW 
1 eC Or Weber v. Thompson- Belden, » 105 
| Nebr: 606, 181 NW: 649; Hurley Vv. 
Sternick, "(N. ‘Jee Sipe) 130 Al 634° 
Ferris v. Sterling, 214 N., Y. «249, 108 
NE 406, AnnCas1$16D 1161; Rubin v. 
Whan, 188 App. Div. 16, 176 NYS 385% 
Merowitz v. Muttofsky, aor NYS 588: 
Freeman y. Dalton, 183 N. G. 538, 111} 
SE 863; Holzheimer v. Lit, 262. Pa. 
150, 105 A 73; Kurtz v. Tourison, 241 |. 
Pa. 425, 88 A 656; Bowling v. Roberts, 
235 Pa. 89, 83 A 600; Berger ‘v: Wat- 


jen, ‘CRE L) 106 A 740; Connor vy. 
Crain, (lex 'Civir- AY 289 “SW 712; 
(Sr Stowers Furniture Co. vy. Bi- 
chon, (Tex. Civ. A.) 254 SW 606; 


Ferguson v. Reynolds, 52 Utah 583. 
176 P 267; Delano v. La Bounty, 63 
Wash. 595,-114 P 484; Patchett v. 
Thurston, 26 OntWN 302. 

[b] Ownership not shown.—Pat- 
|terson v. Millican, 12 Ala. «A. 324, 66 
$-914;> Poll v. Patterson, 178 Ky. 22, 
198- 567; Lowe vy. Antonelli, 245 
Mass. 237,;'°139 NE 818; Bishop v. 
Pastorelli, 240 Mass. 104, 132 NE 
716; Page v. Hirsch, 207 "App. Div. 
733,-202- NYS -787%; Nugent: v.. Camp- 
bell, 180 App. Div. 257, 167 NYS 617; 
Nemzer v. Newkirk Ave. Auto. Co.:, 91 
Mise. 13, 154 NYS 117; Reed v. Ben- 
nett, 276 Pa. 107, 119 A 827; Wellman 
97 Vt, «245,122 UA 659; 
Hicks v. Romaine, 116 Va. 401) 83 
SE 71; Stidell v. Davidson, (Wash. ) 
253 P 458: McCanna v. Silke, 75 Wash. 
383, 134 P 1063, 

21. [a] Identity shown.—Koon- 
ovsky-v. Ouellette, 226 Mass. 474, 116 
NE 243, AnnCas1918B 446; Sutzer v- 
Allen, 236° Mich. 1, .209 NW. 918; 
Van Goosen y. Barlum, 214 ‘Mich. 
595, 183 NW 8: Turner v. Gackle, 168 
Minn. 514, 209 NW 626; Painter v. 
Davis, 113 Minn. 217, 129° NW . 368; 
Montecalvo v. Wahl, 97 N) Jol. 554) 
117 A 621; Haring v. Connell, 244 
Pa. 439, 90 A910; Connor. v; Grain, 
(Tex. Civ. A.) 289 SW 712. 

[b] Identity not shown.—Hant- 
mann vy. Ryan, A 
603; Bishop v. Pastorelli, 240 Mass. 
104, 132 NE 716. 

22. Fahey’ v. Madden, 56 Cal. A. 
593; 206) P°128; Solomon vy. Common- 


wealth Trust Co., 256 "Pa. 5b, 1009 A: 
534. ; 
{a] Evidence held sufficient to 


sustain finding of existence of rela- 
tion.— Ross v. Salminen, 191 Fed. 504, 
112 CCA 148; Erlick v. Heis, 193 Ala! |. 
669, 69 S 5380;- Johnston v. Hare, 
(Ariz. ) 246 P 546: Shide v. Burns, 
163 Ark. 27, 259 SW. 372; Terry Dairy 
{CO. “Vv. Parker, 144 Ark, 401, 303 SW 
6; Ransford v. Ainsworth, 196 Cal! 
1279° 237 By 74%: Gates “vy. Pendleton, 
184 Cal. 797, i195 P 664; Haigh vy. 
Hill, 65 Cal. IN 517, 224 P 474; Fahey 
\v. Madden, 56 Cal. A. 593, 206 P.128; 
‘Hammond v, Hazard, 40 Cal. A. 45, 
180 P 46; Brown v. Chevrolet Motor 
ton 39 +Cal/ 2A 273 8j 179" PY 69: Kol- 
ensky v. De, Francesco, 102 Conn. 660, 
129 (777+ Wolf v.: Sulik, 93 Conn.’ 


92: Conn. 216; 102° A’ 


the injured person, whether he is a traveler, or a 


guest;17 the status of the place 


where the agcident occurred, whether it is a publie¢ 
highway or not,'* or a street intersection ;'® the own- 
ership of the motor vehicle in question by defend- 
ant;”° the identity of the driver or person in control 
of the motor vehicle;*+ the existence of the rela- 
tion of master and servant or principal and agent 
between the driver of the vehicle and the party 
sought to be charged with his conduct;?? 


and 


431, 106 A 443, 4 ALR 356: Wennell 
v. Dowson, 88 Conn. 710, 92 A 663; 
Mandes v. Midgett, 49 App. (D. C.) 
abs 261 Fed. 1019; Yellow Cab Co. 

Nelson, 35 Ga. A. 694, 134 SE 822; 
Sul v. Neal, 19 Ga. A. 484, 91 SE 
786; DiMarco v. Chicago, etc, Lum- 
ber’ Co., 220 Ill. A. 354; Sargent Paint 
| Co.--v... Pétrovitzky,  71- Inds (AS 3534 
124 NE 881; Landry v. Oversen, 187 
Iowa 284,174 NW 255; Ewing v. 
Arctic - Ice Cream Co., 166 Iowa 146, 
| 147 NW 294; Baker v. Magnolia Pe- 
| troleum Co., "1411 Kan. 555, 207 P789: 
| Vail vy. Marshall Motor Co., 107 Kan. 
1290, 191 P 579; Wood v. Indianapolis 
| Abattoir Co., 178 Ky: 188, 198 SW 
/732;: Farnham  v. Clifford, 116 Me. 
299, 101 A 468; Hynes v. Wilson, 147 
Md, 360, 128 A 70; Breen v. Dedham 
Water Co., 241 Mass. 217,.'135 “NB 
'130; French v. Manning, 237 Mass: 
552,130 NE 97; Hoffman vy. Liberty 
Motors, Inc., 234 Mass. 437, 125 NE 
845; Heywood v. Ogasapian, 3204 Mass. 
203, 112° NE 619; Campbell ve Arnold, 
219 Mass. 160; 106 NE 599; Smith v. 
Jordan, 211° Mass. 269, 97 NE 761; 
Bourne vy. Whitman, 209 Mass. 155, 
‘95 NE 404, 35 LRANS 701; Hill v. 
Haynes, 204 Mich. 536,170 NW 685; 
Wald vy. Packard Motor Car Co., 204 
i\Mich. 147,169: NW 957: Hatter v. 
‘Dodge, 202 Mich. 97, 167 NW §935; 
Fostrom v. ‘Grossman, 161 Minn: 440, 
201 NW 929;° Thompson Vv. Lillegaard, 
154 Minn. 142, 191\ NW- 4055 Piepho 
v..M. Sigbert- Awes Co., 162 Minn: 
315, 188 NW 998; Karte v.° Brockman. 
‘Mfg. Co, (Mo.) 247 SW 417; Malone 
v.. Small, GMo. A.) 291 SW 163> Irwin 
Vv. McDougal, 217 Mo. A. 645, 274 ‘Sw 
923° Semper v. American Press, | 217 
Mo. A. 55, 273 SW’ 186; Kilcoyne Vv 
Metz, (Mo. ‘A.) 258 sw 4; Curtis: v- 
Harrison, (Mo. A.) 253 SW .474; 
Wiedeman v. St. Louis Taxicab Co.) 
182 Mo, A. 523,165 SW 1105; Hays 
v. .Hogan, 180 "Mo. A. 237, 165 SW 
Ta WAS Ryne v. Liebers Farm Equip- 
‘ment Co., 107 Nebr. 454, 186 NW 358 ¢ 
‘Weber vy. Thompson- Belden, 105°’ Nebr, 
‘606, 181 NW 649; Osbun y, DeYoung, 
99 N. J. L, 204, 122°A 809; Missell v: 
Hayes, ‘86° N. J. Du. 3487 QUEL AS 322» 
‘John M, Hughes Sons Co. Vv. Bergen: 
'ete., Auto. Gos 75 Ne, SP 855,672 A 
1018; Long Ben vy. Eastern Motor Co,, 
(N. F. Sup.) 109 A$ 286;\ Curley. v.' 
Electric Vehicle Co., 68° App. Div. 
18, 74 NYS -35; Wallace v. ‘Squires, 
186 INDIGO. 419 SE 569; Williams 
ive- May; 173) No Cie @8, (94 SB 604% 
(Taylor v. Stewart, 172 N. C. 2038, 90 
‘SE 134; Linville v. Nissen, 162 N. (OF 
eed art SE 1096; Ramp v. Osborne, 115 
Or. 672,239 P 112; Burns vy. Flaherty 
1CO., 278 Pa. wes 123A 496; Kurtz v. 
'Tourison, 241 Pa, 425, 88 A 656; Her- 
rington v. Hill, 60° Pa. ‘Super. 202; 
Marsello v: Norton Taxi Motor Co., 
(CR. I.)'1383°A 809; ; Burbage Vv. ‘Curry; 
127° S$.:0. 349) 121 SE 267; Keén v. 
Army Cycle Mfg. Co., 124 8. GC, 342, 
117 SE 631; Lang Floral, ete., Co. 
v. Sheridan, (Tex. Civ, A.) 245 SW 
‘467; Parmele v. Abdo, (Tex. Civ. A.) 
215 SW 369; New York’ Plate’ Glass 
Ins. Co, v. Martines, 55 Utah 292) 
184 P 819;- Crowell: v. Duncan, 145 
Va. 489,134 SH 576; Samuels, v. 
Hiawatha “Holstein Dairy Co.) 115 
Wash. 348, :197 “P °24; Buckley Vv. 
Harkens, 114 Wash. 468, 195° P 950: 
Maskell v. Alexander, 91 Wash. 363. 
157 P 872; Birch v.. Abercrombié, 7 
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whether he was engaged in the performance of an | of the accident;?* that the motor vehicle was kept 


act within the scope of his employment at the time 


Wash.) 486.0 133) P1020) 13 dgeP we2k, 
50 LRANS 59; Enea v. Pfister, 180 
Wis. 329, 192 NW 1018; Hiroux. v. 
Baum, 137 Wis. 197, 118 NW 533, 19 
LRANS 332; Empey v. Thurston, 58 
Ont, L, 168, [1926] 1 DomLR 289. 

[b] Evidence held insufficient to 
sustain finding of existence of rela- 
tion.— Johnston v. Hare, (Ariz.) 246 
P 546; Bricker v. Dahmus, 211 Ill. 
A. 102; Kitchen v. Weatherby, 205 
Ill. A. 10; Hall v. Young, 189 Iowa 
236, 177 NW 694; Scheible v. Kalkoff, 
210 Ky. 789, 276 SW 846; Jung v. New 
Orleans R., etc., Co., 145 La, 727, 82 
S 870; Duggan v. Woodis, 246 Mass. 
431, 141 NE 124; Bishop v. Pasterelli, 
240 Mass. 104, 132 NE 716; Santoro 
v. Bickford, 229 Mass. 357, 118 NE 
665; Trombley v. Stevens-Duryea Co., 
206 Mass. 516, 92 NE 764; Johnston 
v. Cornelius, 193 Mich. 115, 159 NW 
318; Robinson y. Pence Auto, Co., 
140 Minn, 332, 168 NW _ 10; Herrin 
v. Stroh Bros. Delivery Co., (Mo. A.) 
268 SW 871; Michael v. Pulliam, 
@Mlo, -A.) +215. SW...763> Doran ..v. 
Thomsen, 76 N. J. L. 754, 71 A 296, 
131 AmSR 677, 19 LRANS 335 [rev 
TAN. = ds L445, 66; A>, 89745; Potts. v. 
Pardee, 220 N. Y. 431, 116_NE 78; 
Duffy v. Ascher, 191 App. Div. 918, 
181 NYS 934; Quirk v. Worden, 190 
App. Div. 778, 180 NYS 647; Douglass 
v. Hewson, 142 App. Div. 166, 127 
NYS 220; Buck v’ Quaker City Cab 
Co., 75 Pa. Super, 440; McFarlane v. 
Winters, 47 Utah 598, 155 P 4387, 
LRA1916D 618; Anning v. Rothschild, 
130 Wash. 232, 226 P 1013; Meehan 
v. Hesselgrave, 121 Wash. 568, 210 
P 2; Warren v. Norguard, 103 Wash. 
284, 174 P 7; Hammons vy. Setzer, 72 
Wash. 550, 130 P 1141. 

[ce] Proof of ownership held suffi- 
cient to establish prima facie case 
of agency.—Ransford v. Ainsworth, 
196 Cal. 279, 237 P 747; Sanfilippo v. 
Lesser, 59 Cal. A. 86, 210 P 44; Frier- 
son v. Pacific Gas, etc., Co., 55 Cal. 
A. 397, 203 P 788; Dierks v. Newsom, 
49 Cal, A. 789, 194 P 518; McWhirter 
v. Fuller, 35 Cal, A. 288, 170 P 417; 
DeMarey v. Brugas, 103 Conn. 667, 
131 A 392; Rowland y. Spalti, 196 
Towa 208, 194 NW_ 90; Baldwin v. 
Parsons. 193 Iowa 75, 186 NW_ 665; 
Hall v. Young, 189 Iowa 236, 177 NW 
694; Landry v. Oversen, 187 Iowa 
284, 174 NW 255; Burns v. Bright- 
man, 43 R. I. 316, 117, A 26; Griffin 
vy. Smith, 132 Wash. 624, 232 P 929; 
Purdy v. Sherman, 74 Wash. 309, 133 

440 
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[d] Proof of ownership held in- 
sufficient to establish prima_ facie 
case of agency.—Hauge v. Tiffany 
Laundry, ete. Co. 48 S. D. 275, 203 
NW 998: New York Plate Glass Ins. 
Co. vy. Martines, 55 Utah 292, 184 P 
819. 

Presumptions see supra § 1008. 

23. Wood vy, Indianapolis Abattoir 
Co., 178 Ky. 188, 198 SW 732; White 
Oak Coal Co, v. Rivoux, 88 Oh. St. 18, 
102 NE 302, 46 LRANS 1091, AnnCas 
1914C 1082; Solomon v. Common- 
wealth Trust Co., 256 Pa. 55,.100 A 
534. 

[a] Driver shown to be acting 
within scope of his employment.— 
Salminen v. Ross, 191 Fed. 504, 112 
CCA 148 [aff 185 Fed. 997]; Barfield 
Veriivans, set Ala, .b79}) 6519-9238 
Henry v. Lingsweiler, (Cal. A.) 2538 
P 357; Dillon v. Prudential Ins. Co., 
75 Cal. A. 266, 242 P 736; Aubel v. 
Sosso, 72 Cal. A. 57,:236.P 319; Crain 
vy. Sumida, 59 Cal. A. 590, 211 P 479; 
Frierson v. Pacific Gas, etc., Co., 55 
Gal. A. 397, 203 P 788; Dierks v. 
Newsom, 49 Cal, A. 789, 194 P 518; 
Hall v. Puente Oil Co., 47 Cal. A. 
611, 191 P 39; Nussbaum y. Traung 
Label, ete., Co., 46 Cal. A. 561, 189 P 
728;. Martinelli v. Bond, 42 Cal. A, 
209, 183 P 461; Randolph v. Hunt, 41 
Cal. A. 739, 183 P 358; Maupin vy. 
Solomon, 41 Cal. A, 323,,188 P 198; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Grantham v. Ordway, 40 Cal. A. 758, 
182 P 73; Brown v. Chevrolet Motor 
Cox, 88, Cale PALL. Te Sh iL Spee GOMe MRL 
vy. Teller Reservoir, etc., Co., 60 Colo. 
47, 158 P 219; Russo v. McAviney, 96 
Conny 2b iy Al Oot. ee EVO Wave 
Tankersley, 31 Ga. A. 23, 119 SE 459; 
Tannahill v. Depositors’ Oil, etc., Co., 
110 Kan. .254, )203 ®, 909; Good (Vv. 
Berrie, 123 Me, 266, 122 A 630; Conant 
v. Constantin, 247 Mass, 76, 141 NE 
587; Cummings v. Republic Truck 
Co., 241 Mass, 292, 135 NE 134; Bar- 
ney v. Magenis, 241 Mass. 268, 135 NE 


142; Mathewson v. Hdison Blectric 
Illum. Co., 232 Mass. 576, 122 NH 
743; Buckley v. Sutton, 231 Mass. 


504, 121 NE 527; Donahue v. Voren- 
berg, 227 Mass, 1, 116 NE 246; Hey- 
wood v, Ogasapian, 224 Mass. 208, 112 
NE 619; Donnelly v. Harris, 219 Mass. 
466, 107 NE 435; McKeever v. Rat- 
cliffe, 218 Mass. 17, 105 NE. 552; 
Reynolds v. Denholm, 213 Mass, 576, 
100 NE 1006; Sohns v. M. B. Hubbard 
Grocery Co., 163 Minn. 187, 203 NW 
782; Robertson v, Spitler, 153 Minn. 
395, 190 NW 992; Stoneman vy. Wash- 
burn-Crosby Co., 153 Minn. 331, 190 
NW 605; Johnson v. Evans, 141 Minn. 
356, 170 NW 220, 2 ALR 891; Robb 
v. Bartels, (Mo.) 263 SW 1018; Sny- 
der v. Western Union Tel. Co., (Mo. 
A.) 277 SW 362; Robb v. Bartels, 
(Mo, A.) 263 SW 1018; Kilcoyne ‘v. 
Metz, (Mo. A.) 258 SW 4; Vaughn 
v. Davis, (Mo, A.) 221 SW 782; Free- 
man v. Green, (Mo. A.) 186 SW 1166; 
Wiedeman v. St. Louis Taxicab Co., 
182 Mo. A. 523, 165 SW 1105; Mar- 
shall v. Taylor, 168 Mo. A. 240, 153 
SW 527; Winfrey v. Lazarus, 148 Mo. 
A. 388, 128 SW 276; Shamp v. Lam- 
bert, 142 Mo, A. 567, 121 SW 770; 
Long v. Nute, 123 Mo. A, 204, 100 SW 
511; Weber v. Thompson-Belden, 105 
Nebr. 606, 181 NW 649; De Bello v. 
Reep, etc. Inc., (N. J.) 127 A 522: 
Missell v. Hayes, 86 N. J. L. 348, 91 
A 322; John M. Hughes Sons Co. v. 
Bergen, etc., Auto. Co., 75 N, J. L. 
355, 67 A 1018; Moore v. Rosemond, 
238 N. Y¥. 356, 144 NE 639; Glasgow 
v. Weldt, 218 App. Div. 749, 218 NYS 
115; Stern v, International R. Co., 
167 App. Div. 503, 153 NYS 520 [aff 
220 ON. Yeu 284,5115) NE 3759, 62 ADR 
487]; Pangburn v. Buick Motor Co., 
151 App. Div. 756, 187 NYS 37 [rev 
on other grounds 211 N, Y. 228, 105 
NE 423]; Williams v. May, 173 N. C. 
78, 91 SE 604; Houston y. Keats Auto 
Co., 85 Or. 125, 166 P 581; Orluske v. 
Nash Pittsburgh Motors Co., 286 Pa. 
170, 188 A 148; Kurtz yv. Tourison, 
241 Pa. 425, 88 A 656; Moon v. Mat- 
thews, 227 Pa. 488, 76 A 219, 136 
AmSR 902, 29 LRANS 856; Kennelly 
v. Miller, 69 Pa.:Super. 115; Keen v. 
Army Cycle Mfg. Co., 124 S, C. 342, 
117 SH 531; Brown vy. City Serv. Co., 
(Tex. Commn. A.) 245 SW 656 [rev 
(Civ. A.) 231 SW 140]; . Wright v. 
Maddox, (Tex. Civ. A.) 388 SW 560; 
Browne vy. Hanagriff, (Tex. Civ. A.) 
270 SW 890; Cooper v. Knight, (Tex. 
Civ. A.) 147 SW. 349; Burton v. La 
Duke, 61 Utah 78, 210 P 978; New 
York Plate Glass Ins. Co. v. Martines, 
55 Utah 292, 184 P 819; Crowell v. 
Duncan, 145 Va, 489, 134 SE 576; 
Drake v. Norfolk Steam Laundry 
Corp., 185 Va. 354, 116 SE 668: Griffin 
v. Smith, 132 Wash. 624, .232 P 929; 
Vernarelli v. Sweikert, 123 Wash. 
694, 213 P 482; Samuels v. Hiawatha 
Holstein Dairy Co., 115 Wash. 343, 
197 P 24; Singer v. Metz Co., 107 
Wash, 562, 182 P 614, 196 P 327: Bur- 
ger v. Taxicab Motor Co., 66 Wash. 
676, 120 P 519; Kneff v. Sanford, 63 
Wash. 503, 115 P 1040; Delano v. La 
Bounty, 62 Wash. 595, 114 P 434; 
Johnson vy, Sullivan’s Delivery, 183 
Wis. 460, 198 NW 367; Boyle v. Fer- 
guson, Ltd., [1911] 2 Ir. 489. 

[b] Driver not shown to be acting 
within scope of his employment.— 
Blue Bar Taxicab, etc., Co. v. Huds- 


for family purposes and being used at the time of 
|peth, 25 Ariz. 287, 216 P 246; Kish vy, 


California State Auto. Assoc., 190 Cal, 
246, 212 P 27; Musachia v. Jones, 
65 Cal. A. 283, 223 P 1006; Patton y, 
Woodward Co., 51 Cal. A, 685, 197 PB 
368; Nussbaum yv. Traung Label, etc., 
Co., 46 Cal. A. 561, 189 P 728% Marti 
nelli v. Bond, 42 Cal. A. 209, 183 P 


461; Gousse v. Lowe, 41 Cal. A. 715, ~ 


1838 P 295; Maupin v. Solomon, 41 
Cal. A. 323, 183 P 198; Brown v. Chev- 
rolet Motor Co., 39 Cal. A. 738, 179 P 
697; House v. Fry, 30 Cal, A. 157, 157 
P 500; Johnson y. Reliance Auto, Co., 
23 Cal. A. 222, 132.2 603; Coheniivs 
Fayette, 233 Ill, A. 458; Kitz v. Scud- 
der Syrup Co., 199 Ill. A. 605; Curry 
v. Bickley, 196 Iowa 827, 195-NW 617; 
Halverson v. Blosser, 101 Kan. 683, 
168 P 863, LRA1918B 498; Butt vy. 
Smith, 148 Md. 340, 129 A 352; Salo- 
witch v..,Kres, 147 Md. 23, 127 4 
643; DeSimone v. Barr, 254 Mass, 79, 
149 NE 624; Washburn vy. R. F, 
Owens Co., 252 Mass, 47, 147 NE 564; 
Moquin v. Kalicka, 247 Mass. 476, 
142 NE 639; Lowe v. Antonelli, 245 
Mass. 237, 139. NE 818; Porcino v, 
De Stefano, 243 Mass, 398, 1387. NH 
664; Barney v. Magenis, 241 Mass. 
268, 1385 NE 142; French v. Manning, 
237 Mass. 552, 130 NE 97; O’Rourke 
v. A-G Co., 232 Mass. 129, 122 NE 
193; Canavan v. Giblin, 232 Mass. 
297, 122 NE 171; Gardner v. Farnum, 
230 Mass. 193, 119 NE 666, LRA1918E 
997; Marsal v. Hickey, 225 Mass. 170, 
114 NE 301; Hartnett v. Gryzmish, 
218 Mass. 258, 105 NE 988; Guthrie v. 
Holmes, 272 Mo. 215, 198 SW °854, 
AnnCas1918D 1123; McCaughen vy, 
Missouri Pac. R. Co., (Mo.A.) 274 
SW_ 97; Glassman vy. Harry, 182 Mo. 
A. 304, 170 SW 403; Sweeney v. York 
Motors Corp.,, 101 ‘N. Je:L.) 247.2128 
A 550; Benevento vy. Poertner Motor 
Car .Co., .235,.N. Y...125,-139 NE 213% 
Potts v. Pardee,. 220 N. Y. 431, 116 
NE 78; Calver v. Crowell, 211 App. 
Div. 199, 207 NYS 96; Phillipson v. 
Moore, 204 App. Div. 140, 198 NYS 
290; Powers v. Wilson, 203 App. Div. 
232, 196 NYS 600; Essig v. Lumber 
Operating, etc., Co., 183 App. Div. 198, 
170 NYS 192; Schoenherr y. Hartfield, 
172 App. Div. 294, 158 NYS 388: Doug- 
lass v. Hewson, 142 App. Div. 166, 
127 NYS 220; Stewart v. Baruch, 103 
App. Div. 577, 983 NYS 161; Smith v. 
Holden, 180 NYS -770; Frankel v. C. 
& HE. Chapal Fréres et Cie, 169 NYS 


579; Milano v. Stuyvesant Auto Trad-- 


ing Co., 164 NYS 26; Linville v. Nis- 
sen, 163 N. C. 95, 77 SE 1096; Harten- 
Brooks Co. v. Gayer, (Oh. A.) 155 NE 


252; Thatcher v, Pierce, 281 Pa. 16, — 


125 A 302; Stroman v. Penn Motors 
Corp., 82 Pa. Super. 129; Chrestenson 
v. Harms, 38 S. D. 360, 161 NW 343; 
McAdon v. Times Pub. Co. (Tex. Civ. 
A.), 272 SW 814; Gordon v. Texas, 
etc., Mercantile, etc., Co., (Tex. Civ. 
A.) 1909 SW 748; McFarlane v. Win- 
ters, 47 Utah 598, 155 P 437, LRA 
1916D 618; Fowkes v. J. I. Case 
Threshing Mach. Co., 46 Utah 502, 
151 P 53; Ronan vy. J. G. Turnbull 
Co., (Vt.) 131 A 788; Kidd v. DeWitt, 
128 Va. 438, 105 SE 124; Feldtman 
v. Russak, (Wash.) 251 P 572; An- 
ning v. Rothschild, 130 Wash. 232, 
226 P 1013; Savage v. Donovan, 118 
Wash. 692, 204 P 805; Olson v. Clark, 
111 Wash. 691, 191 P 810 [foll Olsen 
v. Veness, 105 Wash. 599, 178 P 822]; 
Morris v. Raymond, 101 Wash, 34, 
171 P 1006; Babbitt v. Seattle School 
Dist. No. 1, 100 Wash. 392, 170 P 
1020; Bursch v. Greenough Bros. Co., 
79 Wash. 109, 1389 P 870; Ludberg 
v. Barghoorn, 73 Wash. 476, 131 P 
1165; Jones v. Hoge, 47 Wash. 663, 
al 433, 125 AmSR 915, 14 LRANS 

{c] Proof of ownership held to es- 
tablish prima facie case.—D’ Aleria 
v. Shirey, 286 Fed. 523; Freeman v. 
Southern L., ete., Ins. Co., 210 Ala. 
459, 98 S 461; Baker v. Maseeh, 20 
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the accident by a member of the family with the 
owner’s sanction;** joint enterprise between defend- 
ant and driver;?> the fact of damage, and the 
amount thereof.?® 


MOTOR VEHICLES 
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tion brought to recover damages for injuries sus- 
tained as the result of the operation of a motor 
vehicle, it is essential that plaintiff prove by a pre- 
ponderance of the evidence that the person sought 


[§ 1044] (2) Negligence of Defendant. In an ac- 


Ariz. 201, 179 P 53; Dierks v. New- 
Som, 49 Cal. A. 789, 194 P 518; Brown 
v. Chevrolet Motor Co., 39 Cal. A. 
138; 179 P 697%; Yellow Cab Co. v. 
Nelson, 35 Ga. A. 694, 134 SE 822; 
Stewart Taxi-Serv. Co. v. Roy, 127 
Md. 70, 95 A 1057; Behrens v. Hawk- 
eye Oil Co., 151 Minn. 478, 187 NW 
605; Rockwell v. Standard Stamping 
Co., 210 Mo. A. 168, 241 SW 979; 
Shamp v. Lambert, 142 Mo. A. 567, 
121 SW 770; Long v. Nute, 123 Mo. 
A. 204, 100 SW 511; Potts v. Pardee, 
220 N. Y. 431, 116 NE 78; Duffy v. 
Ascher} 191 App. Div. 918, 181 NYS 
934; Bogorad v. Dix, 176 App. Div. 
774,162 NYS 992; McCann vy. Davison, 
145 App. Div. 522, 130 NYS 473; Stew- 
art v. Baruch, 103 App. Div. 577, 93 
NYS 161; Stein v. Lyon, 98 Misc. 
687, 163 NYS 380; Freeman v. Dalton, 
183 N. C, 538, 111 SE 863; Foster v. 
Farra, 117 Or. 286, 243 P 778; Rook 
v. Schultz, 100 Or. 482, 198 P 234; 
Clark’. v.* Jones; 91: -Or,; 455, 179°. P 
272; Doherty v. Hazelwood Co., 90 
Or. 475, 175 P 849, 177 P 432; West 
v. Kern, 88 Or. 247, 171 P 413, 1050, 
LRA1918D 920; Browne v. Hana- 
griff, | (Tex. Civ, A.) 2170" SW*890; 
Shrader v. Roberts, (Tex. Civ. A.) 
255 SW 469; Lang Floral, etc., Co. v. 
Sheridan, (Tex. Civ. A.) 245 SW 467; 
Gordon v. Texas, etce., Mercantile, 
etc., Co., (Tex. Civ. A.) 190 SW 748; 
Christensen v. Christiansen, (Tex. 
Civ. A.) 155 SW 995; Studebaker Bros. 
/Collives Kitts; €Lexs | Civ?) A.) 252) Siw 
464; Samuels v. Hiawatha Holstein 
Dairy Co., 115 Wash. 348, 197 P 24; 
Singer v. Metz Co., 107 Wash. 562, 
182 P 614, 186 P 327; Moore v. Rod- 
die, 103 Wash. 386, 174 P 648; Bab- 
bitt v. Seattle School Dist. No. 1, 100 
Wash. 392, 170 P 1020. 

{d] Proof of ownership held in- 
sufficient to establish prima facie 
case.—Baker v, Maseeh, 20 Ariz. 201, 
179 P 53; Lamanna v, Stevens, 28 Del. 
402, 93 A 962; Gillespie v. Mullally, 
30 Ga. A. 118, 117 SE 98; Washburn 
v. R. F. Owens Co., 252 Mass. 47, 147 
NE 564; Moquin v. Kalicka, 247 Mass, 
476, 148 NE 639; Porcino v. De Ste- 
fano, 243 Mass. 398, 137 NE 664; 
Bishop v. Pastorelli, 240 Mass. 104, 
132 NE 716; Lewandowski v. Cohen, 
237 Mass. 125, 129 NE 378; O’Rourke 
v. A-G Co., 232 Mass. 129, 122 NE 
193; Gardner v. Farnum, 330 Mass. 
193, 119 NE 666, LRA1918E 997; Mar- 
sal v. Hickey, 225 Mass. 170, 114 NE 
301; Hartnett v. Gryzmish, 218 Mass. 
258, 105 NE 988; Trombley v. Stevens- 
Duryea Co., 206 Mass. 516, 92 NE 
764; White Oak Coal Co. v. Rivoux, 
88 Oh. St. 18, 102 NE 302, 46 LRANS 
1091, AnnCas1914C 1082; Lotz v. Han- 
lon, 217 Pa. 339, 66 A 525, 118 AmSR 
922, 10 LRANS 202, 10 AnnCas 731; 
Davis v. Newsome Auto Tiré, etc., 
Co., 141 Tenn. 527, 213 SW. 914, 

[e] Pleading as admission,— 
Where plaintiff's statement avers de- 
fendant’s ownership of the automo- 
bile causing the damage, and its op- 
eration at the time by his servant, 
agent, or employee, and no affidavit 
of defense is filed, and averments of 
the statement of claim are offered 
in evidence; these pleadings, unde- 
nied and offered in evidence, are suf- 
ficient proof of the chauffeur’s 
agency on behalf of defendant to 
support a verdict against him, al- 
though it would have been better 
practice to have specifically averred 
that the car was operated at the 
time on defendant’s business, Myers 
v. Pfeiffer, 84 Pa. Super. 505. 

Presumptions see supra § 1009. 

24. [a] Status of car and sanc- 
tion shown.-—Denison v. McNorton, 
228 Fed. 401, 142 CCA 631; Richard- 
son v, Weiss, 152 Minn, 391, 188 NW 


[42 C. J.—78] 


1008; Johnson vy. Schuler, 152 Minn. 
137, 188 NW 271; Plasch v. Fass, 144 
Minn. 44, 174 NW 438, 10 ALR 1446; 
Johnson v. Evans, 141 Minn, 356, 170 
NW 220, 2 ALR 891; Uphoff v. Mc- 
Cormick, 139 Minn. 392, 166 NW 
788; Ploetz v. Holt, 124 Minn, 169, 
144 NW 745. 

{b] Status and sanction not 
shown.—Morken v. St. Pierre, 147 
Minn. 106, 179 NW 681, 180 NW 215; 
Way v. Guest, (Tex. Civ. A.) 272 SW 
217; Walker v. Martin, 45 Ont. L. 
16 OntWN 220 [app dism 46 
Ont. L. 144, 17 OntWN 51, 49 DomLR 


[a] Joint enterprise shown. 
—Barnett v. Levy,. 213. Ill. A, 129; 
Densby v. Umbricht, 200 Ill. A. 61; 
Morken vy. St. Pierre, 147 Minn. 106, 
179 NW 681, 180 NW 215; Van Rens- 
selaer v. Chism, 186 App. Div. 557, 
174 NYS 751 [aff 231 N. Y. 567 mem, 
132 NE 891 mem]. 


26. Phillips v. Cason, 153 La. 56, 
95 S 400. 
[a] Evidence held _ sufficient.— 


Crain v. Sumida, 59 Cal. A. 590, 211 
P 479; Rhodes v. Firestone Tire, etc., 
Co., 51 Cal. A. 569, 197 P 392; Maurer 
Veisimon,? (NEC. 2 Sup.) 1.13839 A795 
Bianchi v. Ricker, (N. J. Sup.) 130 A 
205; Cohen v. O’Brien, (N. J. Sup.) 
127 A 321; Yarbrough y, Carlson, 102 
Or. 422, 202 P 739; Knudson v. 
Bockwinkle, 120 Wash. 527, 208 P 


59. 

[b] Evidence held insufficient.— 
Rango v. Fennell, 168 NYS 646. 
Ark.—Millsaps v. Brogdon, 97 

- 469, 134 SW 632, 32 LRANS 
11 é 


Ill.—Grimm y. Clark Delivery Car 
Cok, 19.9? TUAGACE S58. 
Ind.—Fox v. Barekman, 178 Ind. 
572, 99 NE 989, 
Md.—Havermale v. Houck, 122 Md, 


Halland, 127 
Minn. 188, 149 NW 194, 

N. Y.—Ackerman v. Fifth Ave. 
Coach. Co., 175 App. .Div. 508, 162 
NYS 49, 

Tex.—Riley v, Fisher, (Civ. A.) 146 
SW 581. 

Va.—Kendricks v. Norfolk, 139 Va. 
702, 124 SE 210. 

{a] Evidence sufficient to sustain 
finding of negligence on part of driver. 
—(1) Animal frightened. Byrd vy, 
Smith, (Ark.) 215 SW 640; Fleming 
v. Oates, 122 Ark. 28, 182 SW 509; 
Freeze’/v. Harris; 162 TM. Ay 1183 
Brinkman v. Pacholke, 41 Ind. A. 662, 
84 NE 762; Strand y. Grinnell Auto. 
Garage Co., 136 Iowa 68, 113 NW 488; 
Coughlin v. Mark, 173 Ky. 728, 191 
SW 503; Blackden v. Blaisdell, 113 
Me. 567, 93 A 540; Trombley v. 
Stevens-Duryea Co., 206 Mass. 516, 
92 SE 764; Chapman v. Strong, 162 


| 82, 89 A 314. 


Minn.—Nelson _ v. 


Mich. 623, 127 NW 741; Daily v. 
Maxwell, 152 Mo. A. 415, 133 SW 
351; Messer v. Bruening, 32. N. D. 


515, 156 NW 241; Brown v.. Thorne, 
61, Wash. 18, 111 P 1047. (2) Auto- 
mobilist struck while walking toward 
sidewalk from automobile stopped in 
street. Webster v. Motor Parcel De- 
livery Co., 41 Cal. A. 657, 183 P 220; 
Smith v. Spirek, 196 Iowa 13828, 195 
NW 736. (38) Child in the street. 
Massey v. Pentecost, 206 Ala. 411, 
90 S 866; Gonzales v. Davis, 197 Cal. 
256, 240 P 16; Guderitz v. Broadway, 
39 Cal. A.°48, 177 P 859; Morrison v. 
Flowers, 308 Ill. 189, 139 NE 10; 
Bosco v. Boston Store, 229 Ill, A. 
564; O’Connell v. Yellow Cab Co., 222 
Ill. A. 118; DiMarco v. Chicago, ete., 
Lumber Co., 220 Ill. A. 354; Routh v. 
Weakley, 97 Kan. 74, 154 P 218; Akers 
y. Fulkerson, 153 Ky. 228, 154 SW 
1101; Gravel. v. Roberge, 125 Me. 399, 
134 A 375; Meserve y. Libby, 115 Me. 


to be charged was negligent.?7 


The requirement 


282, 98 A 754: Tripp v. Taft, 219 
Mass. 81, 106 NE 578; Ayres v. Rat- 
shesky, 2138 Mass. 589, 101 NE 78, 
Peterson v. Mauer, 162 Minn. 114, 202 
NW 344; Converse v. Adleman, 153 
Minn. 306, 190 NW 340; Johnson v. 
Norman, 147 Minn. 61, 179 NW _ 560; 
Noltmier v. Rosenberger, 131 Minn. 
369, 155 NW 618; Chaar v. McLoon, 
304 Mo, 238, 263 SW 174; Dwyer v. 
New York Tel. Co., (N. J. Sup.) 135 
A 76; Malloy v. Steiner, 73 Pa, Super. 
450; Curley v. Baldwin, (R. I.) 90 


A 1; Atkeson v. Puget Transp. Co., 


139 Wash. 552, 247 P 956; Pisarek Vv. 
Singer Talking Mach. Co., 185 Wis. 
92, 200 NW 675. (4) Child on side- 
walk, Hughey v. Lennox, 142 Ark. 

219 SW 323; Darmody Co. v. 
Reed, 60 Ind. A, 662, 111 NH Sie 
(5) Child standing in private yard. 
Oliver v. Abrigo, (Ark.) 241 S 893. 
(6) Child riding on defendant's auto- 
mobile. Lyttle v. Monto, 248 Mass. 
340, 142 Ni} 795; Routt v. Look, 180 
Wis. 1, 191 NW 557. (7) Collision 
between motor vehicles. Ruffin Coal, 
etc., Co. v. Rich, 214 Ala. 622, 108 iS) 
600; Blackwell v. American Film Co., 
189 Cal, 689, 209 P 999; Olsen v. 
Standard Oil Co., 188 Cal. 20, 204 P 
393; Lloyd v. Boulevard Express, 
(Cal. A.) 249 P 837; Duggan _v. For- 
derer, (Cal. A.) 249 P 5338; Marston 
v. Pickwick Stages, (Cal. A.) 248 P 
Dillon v. Prudential Ins. Co., 


GoxadstiCal. cA635, -! 

man vy, Edgar, 72 Cal. A. 448, 236 P 
943; Bayard v. Harriman, 69 Cal. A. 
656, 231 P 1012; Conner v. Dale, 63 
Cal. A. 338, 218 P 462; Arrelano v. 
Jorgensen, 52 Cal. A. 622, 199 P 855; 
Maxwell v. Western Auto Stage Co., 
46 Cal. A. 548, 189 P 710; Lawrence 
v. Goodwill, 44 Gal. A, 440, 186 P 781; 
Blackburn v. Marple, 438 Cal. A. 141, 
184 P 875; Saylor v. Taylor, 42 Cal. 
A. 474, i83 P 843; Mechling v. Mastin, 
72 Colo. 518, 212 P 487; Pidcock v. 
West, 24 Ga. A, 785, 102 SE 360; 
Darling v. Yellow Cab,Co., 238 Ill. A. 
326; Offner v. Wilke, 208 Ill. A, 463; 
Walker v. Hilland, 205 Ill A. 243; 
Edwards v. Prest-O-Lite Co., 202 Ill. 
A. 233; Mayer v. Mellette, 65 Ind. A. 
54, 114 NE 241; Koger v. Keller, 120 
Kan. 196, 243 P 294; Scott v. Cowan, 
114 Kan. 32, 217 P 698; Hanks v. Yel- 
low Cab, etc., Co., 112 Kan. 92, 209 P 
977; Simpson v. Schiff, 109 Kan. 9, 
197 P 857; Barshfield v. Vucklich, 
108 Kan. 761, 197 P 205; Biernacki v. 
Ratzlaff, 102 Kan. 578, 171 P 672; 
Thomason y. Garic, 156 La. 52, 100 8 
47; Young v. Luria, 154 La. 919, 98 
S 419; Robinson v. Landry, 1 La. A. 
517; Lyons v. Jordan, 117 Me. 117; 
102 A 976; Skene v. Graham, 116 Me. 
202, 100 A 938; Carter v. Potter, 110 
Me. 545, 86 A 671; Horner v. Rowe, 
139 Md. 660, 116 A 471; Milliman v. 
Spratt, 285 Mich. 521, 209 NW _ 667; 
Cothran v. Cleenewerck, 235 Mich. 
351, 209 NW 132; Stephens v. Ham- 
tramck Bottling Works, 224 Mich. 
156, 194 NW 488; Hopkins v. Tripp, 
198 Mich. 94, 164 NW 395; Hackett 
v. Palon, 169 Minn. 218, 210 NW 996; 
Meeker v. Fineberg, 168 Minn. 111, 
209 NW 895; Hoie v. Thompson, 155 
Minn. 375, 193 NW 698; Robertson v. 
Spitler, 153 Minn. 395, 190 NW 992; 
Ball v. Excelsior Heater, etc., Co., 
153 Minn. 388, 190 NW 607; Gibbs v. 
Almstrom, 145 Minn. 35, 176 NW 173; 
Allen v. Johnson, 144 Minn. 333, 175 
NW 545; Riser v. Smith, 136 Minn. 
417, 162 NW 520; Karte v. Brockman 
Mfg. Co., (Mo.) 247 SW 417; Laugh- 
ren v. Heller, (Mo. A.) 285 SW 520; 
Schmitt v. Standard Oil Co., (Mo. A.) 
221 SW 389; Glasgow v. Dorn, (Mo. 
A.) 220 SW 509; Young vy. Dunlap, 
195 Mo, A. 119, 190 SW 1041; Mitchell 
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of a preponderance of the evidence applies also to | proof of subsequent negligence to sustain a recov- 


v. Brown, (Mo. A.) 190 SW 354; Jones 
v. Golick, 46 Nev. 10, 206 P 679; 
Dumphy vy. Thompson, (N. J. Sup.) 
130 A 639; Moser v. Castles Ice Cream 
Co., (N. J. Sup.) 126°A 463; Salm -v. 
Bleau, 210 App. Div. 554, 206 NYS 415 
[aff 240 N. Y. 614 mem, 148 NE 728 
mem]; Helmer v. Wirtz, 202 App. 
Div. 785, 195 NYS.57; MacDonald vy. 
Kusch, 188 App. Div. 491, 176 NY+ 
823; Freeman v. Hyman, 95 Misc. 591, 
159 NYS 774; De Laney v. Hender- 
son-Gilmer Co., 192 N. GC. 647, 135 SE 
791; Hapgood v. Vickery, 95 Okl. 181, 
217 P 356; Gray v. Ohio Grease Co., 
283 Pa. 461, 129 A 456; Young v. 
Quaker City Cab Co., 87 Pa. Super. 
294; Bayuk Bros., Inc. vy. Wilson Mar- 
tin Co.,. 81 Pa. Super. 195; Green v. 
Sprinkle, 75 Pa. Super. 443; McCaf- 
fery v. Lukens, 67 Pa. Super. 231; 
Boll vy. Gruesner, 42 °S, D. 528, 176 
NW 517; Colvin v. Auto Interurban 
Co.,-132 Wash. 591, 232 P 365; Buell 
v. Park Auto Transp. Co., 132 Wash. 
92, 231 P 161; Woodruff v. Ewald, 
131 Wash. 285, 230 P 149; Parsons 
v. Hamrick, 118 Wash. 305, 203 P 
371; Kaufman v. Sickman, 116 Wash. 
672, 200 P 481; Heg v. Mullen, 115 
Wash. 252, 197 P 51; Boeing v. Gott- 
stein Furniture Co., 115 Wash. 70, 
196 P 575; Noyes v. Katsuno, 111 
Wash. 529, 191 P 419; Paton v. Cash- 
mere Warehouse, etc., Co., 104 Wash. 
414, 176 P 544: Yuill v. Berryman, 
94 Wash. 458, 162 P 513; Switzer v. 
Sherwood, 80 Wash. 19,3142 yP Vas 
AnnCas1917A 216; Ballard v. Collins, 
638 Wash. 493, 115 P 1050; McMullen 
v. Rutlin, 177 Wis. 617, 189 NW 146; 
Glatz v. Kroeger Bros: Co., 168 Wis. 
635, 170 NW 934; Garner v. Brown, 
31° WYO. 77, 12230. P9117 Weilgosz v. 
McGregor, 24 Man. 133, 16 DomLR 
406, 50 CanLJ 439, 27 WestLR 324, 
6 WestWkly 175; Empey v. Thurston, 
58 Ont. L. 168, [1926] 1 DomLR 289. 
(8) Collision with buggy. Collins 
v. Marsh, 176 Cal, 639, 169 P 389; 
Rouche v. McCloudy, 19 Ga. A, 558, 
91 SE 999; Daggy v. Miller, 180 Iowa 
1146, 162 NW 854; Higgins v. Fork- 
ner, 211 Ky. 588, 277 SW 983; Stewart 
v. Mason, (Mo. A.) 186: SW 578; Wil- 
liams _v. May, 173 N. G. 78, 91 SE 
604; Williams v. Baldrey, 52 Okl. 
126, 152 P 814;.McFarlane v. Winters, 
47 Utah 598, 155 P 437, URA1916D 
618; Anderson v. Sparks, 142 Wis. 
398, 125 NW 925. (9) Collision with 
bicycle. Greeneich v. Knoll, 73 Cal. 
A. 1, 238 P 163; Konig v. Lyon, 49 
Cal. A. -113, 192 P-875: McGee v. 
Young, 132 Ga. 606, 64 SE 689; Fame 
Laundry Co. y. Henry, (Ind. A.) 131 
NE 411; Keil.v. Evans, 99 Kan. 273, 
161 P 639; Campbell v. Dreher, 110 
SW 353, 38 KyL 444; Rogers. v. Phil- 
lips, 217 Mass. ‘52, 104 NE 466; Kelly 
vy. McKeown, 139 Minn. 285, 166 NW 
329; Kennedy v. Webster, 137 Minn. 
835, 168 NW 519; Snyder v. Klink, 
273 Pa, 234, 116 A 811; Tustin v. 
Hawes, 62 Pa. Super. 205; Freedman 
v. Denhalter Bottling Co., 54 Utah 
513, 182 P 843; Barker v. Savas, 52 
Utah 262, 172: P 672; Wellman v. 
Wales, 97 Vt. 245, 122 A 659; Wales 
ve Harper, (Man.) 17 WestLR 623; 
Hodgins v. Lindsay; 7 OntWN 133. 
(10) Collision with a ‘horse. Furtado 
Vv... Bird, 26 ‘Cay. “A. 152): 146 P 58: 
Keane v. Butner, 150 Minn. 90, 184 
NW 571; Cohen v. Meador, 119 Va. 
429, 89 SE 876. (11) Collision with 
wagon. Salminen v. Ross, 185 Fed. 
997 [aff 191 Fed. 504, 112 CCA 148]; 
Cable\v. McGugan, 94 Conn. 720, 109 
A161; Mitchell v. Kramer, 211 Ill: 
A, 563; Mettscher v. French, 116 Kan. 
587, 227 P 253; Shepherd v. Marston, 
149. Me. -589, 109) A ‘387% ‘Cartér ‘vy; 
Potter, 110 Me. 545, 86 A 671; Wash- 
burn vy. R. F. Owens Co., (Mass.) 155 
NE 432; Young v. Avery Co., 141 
Minn.’ 483, 170 NW 693; Murray v. 
St. Louis Wire, etc.; Co., (Mo. A.) 
238 SW 836; Mullally: v. Haslam, 106 
Nebr: 860, 184 NW 910; Lord v. Rob- 
erts, 102 Nebr. 49, 165. NW. 892: Ra- 


,126 NE 279; 
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binowitz v. Hawthorne, 89 N. J. lL. 
308, 98 A 315. (12) Collision with 
sled. Leslie v. Catanzaro, 272 Pa. 
419, 116 A 504. (13) Collision with 
toboggan towed by another automo- 
bile. Crossett v. Goelzer, 177 Wis. 
455, 188 NW 627. (14) Occupant of 
defendant’s car. Ivancich v. Davies, 
186 Cal. 520, 190 P 784; Simmons v. 
Pacific HBlectric R. Co., 60 Cal. A. 
129, 212 P 637; Masten v. Cousins, 
216 Ill. A. 268: Meyers v. Tri-State 
Auto, Co., 121 Minn, 68, 140 NW 184, 
44 LRANS 1138; Parker v. Drake, (Mo. 
A.) 220 SW 1000; Hennig v. Booth, 
(N. J. Sup.) 132 A 294; Buchman v. 
Reynolds, (N. J. Sup.) 127 A_ 330; 
Perry v. Pickwick Stages, 117 Or. 
598, 243 P 787; Rabinovitz v. Good- 
man, 73 Pa. Super. 458; Desmarchier 
v. Frost, 91 Vt. 138 99 A 782; Hayes 
v. Staples, 129 Wash. 436, 225 P 417. 
(15) Passenger alighting from street 
car. Mattice v. Klawans, 228 Ill. A. 
126 [rev on other grounds 312 Ill. 299, 
143 NE 866]; Horn v. Berg, 210 Ill. 
A. 238; Day v. Cunningham, 125 Me. 
328, 1338 A. 855, 47: ALR 1229; Soug- 
stad v. Zils, 180 Wis. 464, 193 NW 
656. (16) Passenger waiting to board 
street car. Schweitzer v. Quaker 
Gity ye CabeCont 269 #Pave coe wminte eas 
442. (17) Pedestrian crossing street. 
Ivins v. Jacob, 245 Fed. 892 [aff 250 
Fed. 431]; Denison v. McNorton, 228 
Fed. 401, 142 CCA 631; Collom v. 
Bloch, 70 Cal. A. 33, 232 P 486; Arnaz 
v. Porbes, 51. 'Cal.) A:°665,°197 P 864; 
Simmons vy. Stephens, 48 Cal. A. 351, 
191 P 978; Nussbaum vy. Traung. La- 
pel, teteyiuCo:, “460 'Call VAL 5615 < 189.1 
728; Owens v. W. J. Burt Motor Car 
Co., 44 Cal. A. 645, 186 P 821; Kuhns 
v. Marshall, 44 Cal. A. 588, 186 P 
632; Off v. Crump, 40 Cal. A. 173, 180 
P 360; Carbone v. Krott, 100 Conn. 
414, 123 A 903; Butterley v. Alexander 
Dallas, Inc., 93 Conn. 95, 105 A 240; 
Flowers y. Faughnan, 31 Ga. A. 364, 
120 SE 670; Stansfield v.. Wood, 23 
Til. A. 586; English v. Gordon, 231 Ill. 
A. 316; Smith v. Tappen, 208 Ill. A. 
433; Little v. Maxwell, 183 lowa 164, 


166 NW _ 760; O’Connell v. Lusk, 
(Kan.) 250 P 1059; Fenn v. Kansas 
Gas; etc. Co, 21s Kani $13)! 234) 


77; Goodwin v. Miller, 210 Ky. 407, 
276 SW 117; Melville v..Rollwage, 
171 Ky. 607, 188 SW 638, LRA1917B 
133; Rose y. L’Engle, 148 La. 310, 86 
S 822; Daughraty v. Tebbets, 122 Me. 
397, 120 A 354, 34, ALR 1507; Brown 
v. Patterson, 141 Md. 293, 118 A 653; 
Kaminski v. Fournier, 235 Mass. 51, 
Fuller v. Magatti, 231 
Mich. 213, 203 NW 868; Collard v. 
Ronis, 218 Mich. 547, 188 NW 347; 
Robbins v. M. B. Hubbard. Grocery 
Co.,, 168 -Minn. 247, 203 NW _ 783; 
Archer v. Skahen, 137 Minn. 432, 163 
NW 784; Smith v. Bruce, 131 Minn. 
51, 154 NW 659; Miller v. Harpster, 
273 Mo. 605, 201 SW 854; Kilcoyne 
v. Metz, (Mo. A.) (258 SW. 4; Shamp 


|v. Lambert, 142 Mo, A. 567, 121 SW 


770; Pesant v. Kramer, (N. J. Sup.) 
135 A’ 7550 Shea'iv.  U! S.- Trucking 
Corp., 200 App. Div. 821, 198 NYS 693 
[aff 235 N. Y. 529, 1389 NE 721]; Bu- 
sacea v. McLoughlin Supply Co., 189 
App. Div. 584, 178 NYS: 849; Rubin 
v. Whan, 188 App. Div. 16, 176 NYS 
385; Rothfeld v. Clerkin, 98 Misc. 
192, 162 NYS 1056; Lee v. Pierce, 112 
Okl. 212, 239 P 989; Teer v. Mueller, 
105 Okl. 32, 231 P 274; Waddle -v. 
Stafford, 104 Okl. 192, 230. P. 855; 
Tyler v. Moore,'111 Or, 499, 226 P 
443; Robb v. Quaker City Cab Co., 


1283 Pa. 454, 129 A 331; Belliveau v. 


Bozoian, 46 R. I. 88, 125 A 82; Thomas 
v. Burdick, (R. I.) 100 A 398; Stephen 
Putney Shoe Co. v..Ormsby, 129 Va. 
297,105. SE 563; Stiles v..Corbett, 
136 Wash. 670, 241 P 294; Jansen v. 


‘Culbert, 184 Wash, 599, 286° P 101; 


Cole v. Friedman, 132 Wash. 587, 232 
P 361; Oliver v. Taylor, 119 Wash. 


1190, 205 P 746; Eddy v. Spelger, 117 


Wash. 


632, 201 P 898; 
Nelson, 


112° Wash. 71, 


Collins v. 
19h) PASI95 


556,132 A 187; 
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McClure v. Wilson, 109 Wash. 166, 
186 P 302; Chase v. Seattle Taxicab, 
ete. _Co., 78 Wash: 537, leo peu s00g 
Segerstrom v. Lawrence, 64 Wash. 
245, 116 P 876; Lampe v. Jacobsen, 
46° Wash. -533, 90 (P2654. Youngs 
Degon, (Alta.) [1923] 3 DomLR 606, 
[1923] 2 WestWkly 982; White v. 
Hegler, 10 Alta, L. 57, 29 DomLR 480, 
34 WestLR 1061, 10 WestWkly 1150; 
Rose v. Clark, 21 Man. 635, 19 West 
LR 456; Toronto Gen. Trusts Corp. 


v. Dunn, 20 Man. 412, 15 WestLR 314; 


Walker v. Martin, 45 Ont. L. 504, 16 
OntWN 220 [app dism 46 Ont. L. 
144, 17 OntWN 51, 49 DomLR 593]; 
Brooks v. Lee, 7 OntWN 219; Silcage 
v. Empire Plumbing, etc., Co., (Sask.) 
[1923] 1 DomLR 389, [1923] 1 West 
Wkly 238. (18) Pedestrian. in street 
pushing motor cycle. Bell v. Weiner, 
46 R. I. 478, 129 A 339. (19) Pedes- 
trian pushing hand cart in the street. 
Mauchle v. Panama-Pac. Interna- 
tional Exposition Co., 37 Cal. A, 715, 
174 P 400. (20) Pedestrian standing 
in street waiting for train or street 
car. Fong Lin v. Probert, 50 Cal, A. 
339, 195 P 437; Goninon v. Lee, 119 
Wash, 471, 206 P 2. (21) Pedestrian 
walking along sidewalk. Mercer v. 
Rosenblath, 156 La. 249, 100 S 414; 
Scully v. Standard Oil Co., 203 App. 
Div. 97, 196 NYS 405; Meehan v. 
Hesselgrave, 121 Wash. 568, 210 P 2; 
Oliver v. Taylor, 119 Wash. 190, 205 
Pp. 746. (22) Pedestrian walking 
along highway. Idemoto v.. Schei- 
decker, 193 Cal. 653, 226 P 922; Ran- 
dolph  v.° Hunt; ‘41 Cals A: 739,0183¢e2 
358; Brautigan_ v. Union, Overall 
Laundry, ete., Co 211 Ill. A. 356; 
Yorek v. Potter, 166 Minn. 131, 207 
NW 188. (23) Pedestrian leading 
horses in the street. Powers v. Lor- 
ing, 231 Mass, 458, 121 NE 425. (24) 
Traffic officer. Maskell v. Alexander, 
91 Wash. 363, 157 P 872. (25) Work- 
man at work upon highway. Allen 
v. Garibaldi, 187 N. C. 798, 123 SE 
66; Suell v. Jones, 49 Wash, 582, 96 
Pp 


4, 

[b] Evidence insufficient to sus- 
tain finding.of negligence.—(1) Ani- 
mal frightened, Gearhart v. Stouder, 
161 Iowa 644, 143 NW 499; Teague 
v. Princeton Ice, etc., Co., 205 Ky. 
231, 265 SW 611; Wade v. Brents, 
161 Ky. 607, 161 SW 188; Affeld v. 
Murphy, 137 Minn, 331, 163 NW 530; 
Day v. Kelly, 50 Mont. 306, 146 P 
930; Armann v. Caswell, 30 N. D. 
406, 152 NW 813; Pease v..Cochran, 
42.8. D. 1380; 173 (NW, .1587°5 ‘ALR 
936; Riley v. Fisher, (Tex. Civ. A.) 
146 SW 581. (2) Child in street. 
Kishalaski v. Sullivan, 94: Conn. 196, 
108 A 538; Bosco v.. Boston Store, 
229 Ill. A. 564; Williams v. Cohn, .201 
Iowa 1121, 206 NW 823; Ham v. Hord, 
189 Ky. 317, 224° SW 868; Payne v. 
Seibert, 4 La. A. 591; Havermale v. 
Houck, 122 Md, 82, 89 A 314; Nager 
v. Reid, 240 Mass. 211, 133 NE 98; 
Foster v. Rinz, 202 Mich. 601, 168 
NW 420; Winter v, Van Blarcom, 
258. Mo. 418, 167 SW 498; Brianzi v. 
William M,. Crane Co., 196 App. Div. 


'58, 187 NYS 441; Keosayian v. Geiger, 


188 App. Div. 829,176 NYS 585. (3) 
Collision between motor vehicles. 
Farrar v. Whipple, 65 Cal, :A. 123, 
223 P 80; Emerick v. Johnson, 64 
Cal. A. 460, 221 P 675; Geschwinder 
v. Comer, 222 Jll.. A. 417; Holtz v. 
Lange, 148 La. 997, 88 S 245; Bara- 


| bin v, Tech Transfer Co., Inc., 1 La. 


A. 197; Berry v. McDougall, 123 Me. 
Fernald _v. French, 
121 Me. 4, 115 A 420; Wilkinson v. 
Turnbull, 166 Minn, 29, 206 NW 950; 
Fransen v. Martin Falk Paper Co., 
135 Minn. 284, 160. NW 789; Smiley 


‘v. Kinney, (Mo.) 262 SW 349; Schrei- 
| ber v. Andrews, (Mo. A.) 234 SW 862; 


Ferdon v. McConnell, 99 N.' J. L. 180, 
122-A 730; Maynard v.. Andrews, 179 
App. Div. 461, 165 NYS 984; Acker- 
man v. Fifth Ave. Coach: Co., 175 


}App. Div. 508, 162 NYS 49; Maddock 


v. John Mulstein Co., 174 App.: Div. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ery under the last clear chance or humanitarian 
doctrine,?* to proof of wanton or willful negli- 
gence,?® and to proof of gross neglgence.*? 
where such facts are relied upon to establish negli- 
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Thus, 


gence on the part of the operator of the vehicle, | 


876, 159 NYS 675; Bayles v. Plumb, 
141 App. Div. 786, 126 NYS 425; 
Hussa v. Kranich, 199 NYS. 781; 


Hockstadter v. Rosenheim, 198 NYS 
228; Dickes v. New York. Tel. Co., 
mesos UNV S45 992 43.-AG)/ Baillesy,< eine.) Vv. 
Fellows, 180 NYS 399; Rango v. Fen- 
nell, 168 NYS 646; Nordby v. Sorlie, 


35) N.) D395, '160 NW 70, LRA1917B| 
| ful negligence.—Hood, etc., Furniture 


753; Richards v. Rifenbery, 108 OkKl. 
56, 233 P 692; Whalen v. Dunbar, 44 
eta 136) dikbetA.2S City, Serv. Co. 
v. Brown, (Tex, Civ. "A.) 231 SW 140 
[rev on other grounds (Commn, A.) 
245 SW 656]; Russell v. Watkins, 49 
Utah 598, 164 P 867; Stidell v. David- 
son, (Wash.) 253 'P 458; Saari v. 
Wells Fargo Express Co., "109 Wash. 
415, 186 P 898; Walmsley v. Pickrell, 
109 Wash. 262, 186 P 847; Prahl v. 
Hogensen, 185 Wis. Sih 200 NW 660; 
Wallace v. Viergutz, 13 Sask. L. 251, 
52 DomLR 7038, [1920] 2 WestWkly 
333. (4) Collision with bicycle. Rad- 
wick v. Goldstein, 90 Conn. 701, 98 
A 583; Winski v. Clegg, 81 Ind. A. 
560, 142 NE 130; Holloway v. Dumas, 


138 La. 345, 70 S 321; Clarke —v. 
Woop, 159 App. Div. 437, 144 NYS 
595; Wellman vy. Wales, 97 Vt. 245, 


122 A 659. (5) Collision with horse. 
Barnett v. Anheuser-Busch Agency, 
134 NYS 734; Young v. Sibley, etc., 
Co., 119 NYS 446; Fowkes v. J. I. 
Case Threshing Mach. Co., 46 Utah 
502 151° B53. A006) Occupant of au- 
tomobile. Shriear v. Feigelson, 248 
Mass. 432, 143 NE 307; Ferrell v. 
Solski, 278 Pa. 565, 123 ‘A 493; Hei- 
man v. Kloizner, 139 Wash. 655, 247 
P 1034. (7) Occupant of defendant's 
car. White v. Ciriaco, (Conn.) 136 
A 70; Wing v. London Gen, Omnibus 
Co., [1909] 2 K. B. 652, 3. BRC 79. 
(8) Pedestrian crossing street. 
Brkljaca v. Ross, 60 Cal. A. 431, 
213 P 290; Grimm v: Clark Delivery 
Car Co., 199 Ill. A. 553; Whalen v. 
Mutrie, 247: Mass. 316, 142 NE 45; 
James v. Suess, 155 Minn. 489, 194 
NW 5; Wall v. Merkert, 166 App. Div. 
608, 152 NYS 293; McCann v. Davi- 
son, 145 App. Div. 522, 130 NYS 473; 
Seaman v. Mott, 127 App, Div. 18, 116 
NYS 1040; Stewart v. Baruch, 103 
App. Div. 577, 93 NYS 161; Choloff v. 
American Sugar Refining Co., 21:98 
NYS 431; Watson vy. Lit, 288 Pa. 175, 
135 A 631; Foster vy. Curtis, 63 Pa. 
Super. 473° Daugherty vw. Metropoli- 
tan Motor Car Co., 85 Wash. 105, 147 
P 655; Parkes v. Lindenmann, 161 
Wis. 101, 151 NW 787. (9) Pedes- 
trian walking on sidewalk. Tarbut- 
ton v. Ambriz, (Tex, Civ. A.) 259 
SW? 259: (10) Persons seated on 
chairs placed in street near curb. 
Scott v. Dounson, 148 La. 307, 86 S 
821. (11) Race spectator injured by 
automobile leaving highway. John- 
son v. Reliance Auto. Co., 23 Cal. A. 
229, 1137. P7603. 

28. [a] Evidence held sufficient 
to sustain finding of subsequent neg- 
ligence.—Bennett v. Snyder, 147 Ark. 
206, 227 SW 402; Furtado v. Bird, 26 
Cal. A. 152, 146 Pp 58; Indianapolis v. 
Pell, 62 Ind. A. righ 111 NE 22; Banks 
Vv Morris, 302 Mo. 254, 257 Sw 482; 
Snyder v. Western Union Tel. Co, 
(Mo. A.) 277 SW 362; D’ Wolf v. Stix- 
Baer, etc., Dry Goods Co., (Mo. A.) 
273 ‘SW 172; Pollinger v. Messer- 
schmidt, (Mo. A.) 260 SW. 804; 
Schultz v. Upshaw, (Mo. A.) 237 Sw 
829; Weiss v. .Sodemann Heat, etc., 
Co., (Mo, A.) 227 SW 837. 

[b] Evidence held insufficient to 
sustain finding of subsequent negli- 
gence.—McCaa v.. Thomas, 207 Ala. 
211, 92 S 414; Dam v. Bond, (CalseAs) 
2514 RP) 8r3; Carlsen v. Diehl, 57 Cal. 
A. 731, 268 P 150% Killian v. Me- 
Court, 69 Colo. 455, 194 P 936; Disher 
Vv. Kincaid, 193 Iowa 83, 186 NW 
666; Miller. v. Wilson, (Mo: A.) 288 
sw 997; Wilson v. Washington Flour 
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Mill Co., (Mo. A.) 245 SW 205; Mur- 
ray v. St. Louis Wire, etc., Co., (Mo. 
A.) 238 SW 836; Bibb v. Grady, (Mo. 
A.) 231 SW 1020; Topping v. Bourne, 
(Mo, A.) 191 SW. 1032; Walker v. 
Butterworth, 122 Wash. 412, 210 P 
813: 

29. [a] Evidence held sufficient 
to sustain finding of wanton or wiill- 


Co. v. Royal, 200 Ala. 607, 76 -S 965; 
Moreno v. Los Angeles Transfer Co., 
44 Cal. A. 551, 186 P 800; Walldren 
Express, ete. Co. v. Krug, 291 Ill. 
472, 126 NE 97; Stipetich v. Security 
Stove, etc., Co., (Mo. A.) 218 SW 
964; Weathers v. Baldwin, 183 N. C. 
276,.111 SE 183; Heidner v. Germ- 
schied, 41 S. D. 430, 171 NW _ 208; 
Pr Ow v. Martell, 92 Vt. 435, 104 A 


[b] Evidence held insufficient to 
sustain finding of wanton or willful 
negligence.—Reed v. Ridout’s Ambu- 
lance, 212 Ala. 428, 102 S 906; Adler 
N. os Martin, 179s Alan .9%F559. SS) “597s 
Jenkens v. Skelton, 21 Ariz. 663, 192 
P 249; McConnell v, Quinn, 71 Cal. 
Use. 671, 236 P 200; Lee v. Wilson, 167 
Minn. 248, 208 NW 803. 

30. Marcienowski v. Sanders, 252 
Mass, 65, 147 NE 275. 

[a] Evidence held insufficient to 
show gross negligence. — Driving 
from thirty-five to forty miles an 
hour over rough country road toward 
a neighbor’s. dwelling house, which 
was burning. Marcienowski v. San- 
ders, 252 Mass. 65, 147 NE 275. 

31. [a] Evidence held sufficient 
to establish negligence in driving at 
excessive rate of speed.—Mankin v. 
Bartley, 266 Fed. 466 [certiorari den 
254 U. S. 631 mem, 41 SCt 7 mem, 
65 L. ed. 448 mem]; Denison v. Mc- 
Morton, 228 Fed. 401, 142 CCA 631; 
Dowd v. Atlas Taxicab, etc., Co., 187 
Cal. 523, 202 P 870; Newman v. E. E. 
Overholtzer Sons’ Co., 182 Cal. 778, 
190) Beppe: Henry) vy.) Lingsweliler, 
(Cal. A.) 253'P 357; Uhl. ve Fertig, 56 
Cal. A. 718, 206 P 467; Lewis v. Tan- 
ner, 49 Cal. A. 271, 193 P 287; Fisk 
v. Poplin, 46 Cal. A. 587, 189 P 722; 
Randolph v. Hunt, 41 Cal: A. 739, 183 


P 358; Ellis v. Sanberg, 41 Cal. A. 
506, 182 P 792; Weaver v. Carter, 
28 Cal. A. 241, 152 P 323; Bauhofer 


v. Crawford, 16 Cal. A. OF6 5 UL ee 
931; Olsen v. Levy, 8 Cal. A. 487, 97 
P 76; King v. Green, 7 Cal. A. 4738, 94 
pes 1717; Case v. Clark, 83 Conn. 183, 
16 | Av 518; Lynch v. Shearer, 33 
Conn, 73, 75 A 88; Yellow Cab Co. 
v. Echols, 31 Ga. A. 493, 121 SH 247; 
Wallace v. Yellow Cab Co., 238 Ill. A. 
283; Fannon v. Morton, 228 Ill. A. 
415; Glickman v. Crane Co., 216 Ill. 
A. 109; Brautigan v. Union. Overall 
Laundry, ete, Co... 211 Tle A.) 3568 
Conlon vy. Trenkhorst, POG LL Ay 335: 
Hutson v. Flatt, 194 Tl. A. 29; Kelly 
v. Vucklich, GRE Kan. 199, 206 ’P 894; 
Sasso v. Carlson, 96 Kan, 1538, 150 P 
576; Duffy v. Hickey, 151 La. 274, 
91 S 7383; Giardina v. Massaro, 3 
La.. A. 221; Fernald v. French, 122 
Me. 565, 120 A 58; Emery v. Miller, 
231 Mass. 243, 120 NE 655; Pline v. 
Parsons, 231 Mich. 466, 204 NW 131; 
Gates v, Landon, 
NW 723; Flaaten v. Lyons, 157 Minn. 
362, 196 NW 478; Johnson vy. Schuler, 
152 Minn. 137, 183 NW 271; Sullivan 
v. Chauvennet, 282 Mo. 649, 222 SW 
759; Irwin v. McDougal, 217 Mo. A. 
4 SW 923; Tyrer v. Moore, 
(Mo. A.) 250 SW 920; Williams. v. 
Columbia Taxicab Co., (Mo. A.) 241 
SW 970; Woods vy. Kansas City Light, 
etc., Co. (Mo. A.) 212 SW 899; Ottofy 
v. Mississippi Valley Trust Co., 197 
Mo. A. 473, 196 SW 428; Bongner Vv. 
Zeigenhein, 165 Mo. A. 328, 147 SW 
182; Daily v. Maxwell, 152 Mo, A. 
415, 133 SW- 351; Ensor v. Compton, 
110 Nebr. 522, 194 NW 458; Thomas 


216 Mich. 417, 185. 
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plaintiff must establish by a preponderance of the 
evidence that the driver operated the vehicle at an 
excessive rate of speed,** or at a rate of speed pro- 
hibited by statute or ordinance,*? failed to keep a 


v. Rasmussen, 106 Nebr. 442, 184 NW 
104; Christensen vy. Tate, 87 Nebr. 
848, 128 NW 622; Maudsley v. Rich- 
ardson, ete., Co., TMUAE SS flue Op 561, 129 
A139; Healey v. Braested, 98 N. DALE 
520, 120 A 12; Wilson vy. Kuhn, CNG Ss 
Sup.) 130 A 468; Pedersen y. Dolger, 
196 App. Div. 941, 188 NYS 145; Mal- 
lory v. Haynes, 170 App. Div. 587, 156 
NYS 318; Linville v. Nissen, 162 N.C. 
9D). Tt SE 1096; Robb v. Quaker City 
Cab Co., 233 ‘Pa. 454,. 129- A’ 331; 
Schoepp v. Gerety, 263 Ba 538) 107 
A 317; Pace v. Moore, (Tex. Civ. A.) 
210 Sw 238; Cheney v. Buck, 56 Utah 
29, 189 P si; McAndrews v. Leonard, 
(Vt.) 134 A "710; Barnes v. Cole, 138 
Wash, 481, 244 P 728; Riddel v. Lyon, 
124 Wash. 146, 213 P 487, 37 ALR 
486; Snyder vy. Smith, 124 ‘Wash. 21, 
213 P 682; Walker v. Butterworth, 
122 Wash. 412, 210°P 813;.Héenslin 
Vo) Pratt, (119 Wash. 443, 205 P 867; 
Eddy v. Spelger, 117 Wash. 632, 201 
P 898; Bryan vy. Blodgett, 117 Wash. 
bbs, 201 P 758; Collins v. Nelson, 112 
Wash. TL 191'P 819; Noyes v. Kat- 
suno, 111 Wash. 529, 191 P 419; Me- 
Clure v. Wilson, 109 ‘Wash. 166, 186 152 
302; Lloyd v. Calhoun, 78 Wash. 438, 
139’ P 23 1; Grant v. Armstrong, 55 
Wash. 365, 104 P 632; Schneider v. 
Steindler, 188 Wis. 129; 205 NW 797; 
Kellner vy. Christiansen, 163 Wis. 390, 
172 NW 796; Huntiv. Morgan, (Alta.) 


[1926] 3 WestWkly 804; Green v. 
Gordon,! 85%B) (C.,92: 
[b] siidoneé held insufficient to 


establish negligence in driving at ex- 
cessive rate of speed.—Muther v. 
Capps, 38 Cal. A. 721, 177 P 882; Wal- 
lace v. Yellow Cab Co., 238 LIDS Ae 
283; Larsh v, Strasser, 183 Iowa 1360, 
168 NW 142; Fernandez v. Montz, 151 
La. 299, 91 S 742; Bilich v. Mathe, 
149 La. 484, 89 $ 628; Valcour v. 
Simon Hubig Co.,<Ine: 4 La. A. 5215 
Loftus v. Pelletier, 223 Mass. 63, 1it 
NE 712; Williams v. Holbrook, 216 
Mass. 239, 103 NE 633; Westlund Vv. 
Iverson, 154 Minn. 52, 191 NW Apo 
Winter v. Van Blarcom, 258 Mo. 418° 
167 SW 498; Schaff v. Nelson, (Mo. 
AL) = 285, sw 1036; Thomas y. Ras- 
mussen, 106 Nebr. 442, 184 NW 104; 
Rothfeld v. Clerkin, 98 Misc. 192, 163 
NYS 1056; Alexander ‘vy. American 
Express Co., 258 Pa. 378, 101 A 1050; 
Fowkes v. J. I. Case Threshing Mach. 
Co., 46 Utah 502,°'151 P 538; Noyes v. 
Katsuno, 111 Wash. 529, 191 P 419; 
Walmsley v. Pickrell, 109 Wash. 262, 
186 P 847; Daugher ty Vv. Metropolitan 


Motor Car Co., 85 Wash. 105, 14% P 
655; Blazic Vv. Franzwa, 179 Wis. 
260, 191 NW 572; Feyrer y.. Dur- 


brow, 172 Wis. 71, "178 NW 806; Rex 
Vv. Barker, ATEN SS 248, 12 DomLR 
346, 21 CanCrCas 267, 12 ‘EastLR Door 
Empey v. Thurston, 58 Ont. L. 168, 
[1926] 1 DomLR 289. 

32. [a] Evidence held sufficient 
to establish negligence in exceeding 
speed limit.—Simonsen v. L. J. 
Christopher Co., 186 Cal. 786, 200 P 
615; Bauhofer v. Crawford, 16 Cal. 
A. 676, 117 PB 931; Seley v. Eckhardt, 
933 Ill. A. 584; Merrifield v. C. Hoft- 
berger Co., 147 Md. 134, 127 A 500; 
Baltimore City Taxicab Goats 
Emanuel, 125 Md. 246, 93 A _ 807; 
Wright v. Maddox, (Tex: Cive vss) 288 
SW 560; McClure v. Wilson, 109 
Wash. 166, 186 P 302; Stoffie v. Hil- 
ker, 189 Wis. 414, 297 "NW 685. 

[b] Evidence held insufficient to 
show negligence in exceeding speed 
limit.—Burgesser v. Bullocks, 190 
Cal. 673, 214 P 649; Diamond yw. 
Weyerhaeuser, 178 Cal. 540, 174 P 
38; Zoltovski v. Gzella, 159 Mich. 
620, 124 NW 527, 134 AmSR 752, 26 
LRANS 435; Raybourn. v. Phillips, 
160 Mo.. A, 534, 140 SW 977; Loch- 
head v. Jensen, 42 Utah 99, 129 P 
347; Reynolds v.. Pacific Car Co., 75 
Wash. 1, 134 P 512. : 
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proper lookout,** failed to give proper signals or 
warnings,** failed to comply with the requirements 
of the law with reference to equipment,*> display 


33. soa] 
lookout shown.—Case v. 
Conn, 1838, Coppock v. 
Schlatter, 193 Ill, A. 255; Reed v. 
Sievers, 146 La. 391, 83 S 685; Bur- 
saw v. Plenge, 144 Minn. 459, 175 NW 
1004; Reynolds v. Kinyon, (Mo.) 222 
SW 476; Smiley v. Kenney, (Mo. A.) 
228 SW 857; Weiss v. Sodemann 
Heat, etc., Co., (Mo. A.) 227 SW 837; 
' Woods v. Kansas City Light, etc., Co., 
(Mo. A.) 212 SW 899; Freeman v. 
Green, (Mo. A.) 186 SW 1166; Bong- 
ner v. Zeigenhein, 165 Mo. A. 328, 147 
SW 182; Daily v. Maxwell, 152 Mo. 
A. 415, 133 SW 351; + Maudsley v. 
Richardson, etc., Co., 101 N. J, L. 561, 
129 A 139; Lamb vy. Farrell, 125 Misc. 
148, 209 NYS 365; Temple Lumber 
Co. v. Living, (Tex. Civ. A.) 289 SW 
746; Cobb Brick Co. v. Lindsay, 
(Tex, Civ. A.) 277 SW 1107; Collins 
VeeiNelsonyslLaliwash? wlio tse: 
819. 

[b] Failure to keep proper look- 
out not shown.—Bilich v. Mathe, 149 
La. 484, 89 S 628; Winter v. Van 
Blarcom, 258 Mo. 418, 167 SW 498; 
Miller v. Wilson, (Mo. A.) 288 SW 
997; Smiley v. Kenney, (Mo. A.) 228 
SW 857; Anderson v. Voeltz, (Mo. A.) 
206 SW 584; Koperski v. Hoeft, 179 
Wiis: (2810) 197 PINIW? 5715 Blazicuiv. 
Franzwa, 179 Wis. 260, 191 NW 572; 
Empey v. Thurston, 58 Ont. L. 168, 
[1926] 1 DomLR 289. 

34. [a] Evidence held sufficient 
to show negligent failure to give 
signal or warning.—(1) Approaching 
bicyclist in highway. McNulty v. At- 
lantiec Refining Co., 84 Pa. Super. 424. 
(2) Approaching child in highway. 
Ewing v. Arnold, 199 Ky. 513, 251 
SW 626; Bengle v. Cooney, 243 Mass. 
10, 136 NE 812; Hammer v. Bloom- 
ingdale, 215 App. Div. 308, 213 NYS 
743. Approaching laborer at 
work in the street. Morrison v. Con- 
ley Taxicab Co., 94 Wash. 436, 162 P 
365. (4) At intersection. Christie 
v. McCall, 35 Cal. A. 546, 177 P 507; 
Elliott v. Trandel, 227 Ill. A. 359; 
Rubick v. Sandler, (Mo.) 219 SW 401; 
Woods v. Kansas City Light, etc., 
Co., (Mo. A.) 212 SW 899; Freeman vy. 
Green, (Mo. A.) 186 SW 1166; Cooper- 
stein v. Eden Brick, etc., Co., 238 N. 
Y. 200, 144 NE 501; Fowkes v. J. I. 
Case Threshing Mach, Co., 46 Utah 
502, 151 P 53. (5) Before backing 
from standing position. Pierson v. 
Lyon, 243 Ill. 370, 90 NE 693. (6) 
Before passing vehicle ahead. Daily 
v. Maxwell, 152 Mo, A. 415, 133 SW 
351; Fowkes v. J. I. Case Threshing 
Mach. Co., 46 Utah 502, 151 P53. (7) 
Negative testimony. Gross v. Burn- 
side, 186 Cal, 467, 199 P 780; Moreau 
v. Grandmaison, 220 Mich. 238, 189 
NW 860; Bohringer v. Campbell, 154 
App. Div. 879, 137 NYS 241. (8) To 
indicate or warn of turn from course. 
Litherbury v. Kimmet, 183 Cal. 24, 
195 P 660; Pemberton v. Arny, 180 
Gal. 762, 182 P 964; “Connerly °v. 
Correia, 66 Cal. A. 570, 226 P 841; 
O’Dowd v. Newnham, 13 Ga. A. 220, 
80 SE 36; Koenig v. Semrau, 197 Ill. 
A. 624; Lonnecker v. Van Patten, 
(Iowa) 179 NW 432; Boell v. Sulli- 
van, 119 Kan. 637, 240 P 851; Ellis 
v. Colleta, 1 La. . 369; Bengle v: 
Cooney, 243 Mass, 10, 136 NE 812; 
Greenwold y. Faber, 284 Mich. 217, 
207 NW 911; Hood v. Orange Crush 
Bottling? (Co., 192 N. 'C. 827; 135 SE 
609;. Nold_ v. Higgins Lumber Co., 
276 Pa. 195, 119 A 919. 

[b] Evidence held insufficient to 
show negligent failure to give signal 
or warning.—(1) At _ intersection. 
Beard v. Morris, 156 La. 798, 101 S 


Failure to keep proper 
Clarks s 


147; Walker v. Butterworth, 122 
Wash. 412, 210 P 8138; Shipley v. 
Nelson, 121 Wash. 39, 207 P 1046. 


(2) Entering main highway. Mitchell 
v. Newham, 198 App. Div. 372, 190 
NYS 459. (3) To indicate or warn 
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of turn from course. Frank C. Weber 
Co. v. Stevenson Grocery Co., 194 Ill. 
A. 4382. (4) Negative testimony. 
Campbell v. Walker, 25 Del. 41, 78 A 
601; Rizzittelli v. Vestine, 246 Mass. 
391, 141 NE 110; Wetherill v. Sho- 
well, 264 Pa. 449, 107 A 808; Rus- 
aaah v. Watkins, 49 Utah 598, 164 P 

35. [a] Failure to comply with 
requirements shown. — (1) Chains. 
Gross v. Burnside, 186 Cal. 467, 199 
P 780. (2) Brakes. Perry v. Pick- 
wick Stages, 117 Or. 598, 243 P 787; 
Yarbrough y. Carlson, 102 Or, 422, 
202 P 739., (3) Bell or other signal 
device. Staten v. Monroe, (Tex. Civ. 
A.) 150 SW 222. 

[b] Failure to comply with re- 
quirements not shown.—Brakes. Bur- 
gesser v. Bullocks, 190 Cal. 673, 214 
P 649; Beard v. Morris, 156 La. 798, 
101 S 147. 

36. [a] Evidence held sufficient 
to show negligent failure to display 
lights.—Hollowell v. Cameron, 186 
Cal; 530, 199 -P 803; Chalmers. v. 
Hawkins, (Cal. A.) 248 P 727; Mur- 
phy v. Adams, 99 Conn, 632, 122 A 
398; Duffy v. Hickey, 151 La. 274, 
91 S 733; Cohen v. Silverman, 153 
Minn. 391, 190 NW 795; Fairchild v. 
Kilbourne, 152 Minn. 457, 189 NW 
126; Johnson v. Quinn, 130 Minn. 134, 
153 NW 267; Koplow v. Hiczwa, (N. 
J. Sup.) 127 A 388; Walker v. But- 


terworth, 122 Wash. 412, 210 P 
813; Ebling v. Nielsen, 109 Wash. 
355, 186 P 887; Morrison vy. Conley 
aertadae Co., 94 Wash, 436, 162 P 
36:5. 

{b] Evidence held insufficient to 


show negligent failure to display 
lights.— Beard v. Morris, 156. La. .798, 
101 S 147. 

37. [a] Evidence held sufficient 
to show specific negligent acts or 
omissions.—(1) Cutting corner at 
intersection. Martinelli v, Bond, 42 
Cal. A. 218, 183 P 463; Noyes v. 
Katsuno,  111-"Wash, (529, 191) PB 419; 
U. S. Casualty Co. v. Superior Hard- 
ware Co., 175 Wis, 162, 184 NW 694. 
(2) Crowding to left of highway in 
passing another vehicle. Dyer v. 
Tardiff, 121 Me. 587, 117 A 573; Rus- 
sell v. Twiss, 224 Mich, 532, 194 NW 
977; Winckowski v. Dodge, 183 Mich. 
303, 149 NW 1061; Behrens v. Hawk- 
eye Oil Co., 151 Minn, 478, 187 NW 
605; Morken v. St. Pierre, 147 Minn. 
106, 179 NW 681, 180 NW 215; Pres- 
son v, Parker, (Mo, A.) 224 SW $1009. 
Savage v. Boyce, 53 Mont. 470, 164 P 
887; Hendricks v. Hughes, 37 N. D. 
180, 1683 NW 268; Henderson vy. Di- 
mond, 43 R. I. 60, 110 A 388. (8) 
Driving on wrong side of street or 
highway. Morrison y. Clark, 196 Ala. 
670, 72 S 305; Blackwell v. American 
Film Co., 189 Cal, 689, 209 P 999; 
Lewis v. Tanner, 49 Cal. A. 271, 193 P 
287; Coonan v. Straka, 204 Ill. A. 17; 
Wortman v. Trott, 202 Ill. A. 528; 
Mettscher v, French, 116 Kan. 587, 
227 P 253; Vercruysse v. Ulaga, 229 
Mich. 49, 201 NW 192; Thompson vy. 
Harry’ W. Smith Auto Livery Co., 
155 Minn. 358, 193 NW 593; Phillips 
v.. | Classen,! 93 Oklii 82, 219. P7083 
Pace v. Moore, (Tex. Civ. A.) 210 
SW 238; Wilker v. Vincent, (Wash.) 
252 P 925; Simonson v. Huff, 124 
Wash. 549, 215 P 49; Luger v. Win- 
dell, 110 Wash. 22, 187 P 407; Lioyd 
v. Calhoun, 78 Wash. 438, 139 P 231; 
Zillmer v. DelSmann, (Wis.). 212 NW 
268. (4) Failure to have vehicle un- 
der control. Wells v. Shepard, 135 
Ark, 466,\ 205 SW 806; Dalla 
Yoe, 53 Cal. A. 452, 200 P 361; 
apolis Tract., etc., Co. v, 
Ind. A. 105, 118 NE 959; Green v. 
Baltuch, 191 NYS 70; Bauer v. 
Moore, 68 Pa. Super. 537; Core v. 
Wilhelm, 124 Va. 150, 98 SH 27. (5) 
Failure to turn out to avoid collision 
otherwise inevitable, Direks Vv: 


ndian- 
Lee, 67 


of lights,®* and, in general, any other acts or omis- 
sions of the operator claimed to be negligent.37 — 
Negligence on the part of the operator cannot be 


183 Iowa 403, 167 NW 103, 
Gross _ vy.” 
199 P “780 


v. Dey 


Tonne, 
(6) Failure to use brakes. 
Burnside, 186 Cal. 467, 
Ortmann v. Leath, 187 Wis. 616, 205 
NW 397. (7) Failure to take proper 
precautions to prevent starting of 
unattended vehicle. 
243 Mass. 438, 1837:NE 650; Zandan 
v. Radner, 242 Mass. 503, 136 NE 387; 
Henderson v. Horner, 287 Pa. 298, 135 
A ,203; Helfrich v. Gurnari, 78 Pa, 
Super. 449; Kolbe v. Public Market 


Delivery, etc., Co., 130 Wash. 302, 
226 P1021, (8) Failure to yield right 
of way. 'Conner Vv. Dale, 63 Cal. A. 


338, 218 P 462; Johnson v. Hendrick, 
45 Cal. A. 317, 187 P 782;. Ward v. 
Gildea, 44 Cal, A. 380, 186 P 612; 
Dansky v. Kotimaki, 125 Me. 72, 130 
A 871; Maudsley v. Richardson, etce., 


Co., 101,N. J. L.-561, 129 A139; Baird 
(Tex, Civ. 0A.) 268 SWe 
1058; Henslin v. Pratt, 119 Wash. 443, 


v. Ridgway, 


205 P 867; Romano vy. W. S. Dulmage 
Motor Co., 119 Wash. 347, 205 P 8; 
Yuill v. Berryman, 94 Wash. 458, 162 
P 513. (9) Operating vehicle with 
bent axle and radius rods. Tannahill 


v. Depositors’ Oil, ete., Co., 110 Kan, — 


254, 203 P 909. (10) Operating ve- 


hicle having defective steering ap- 


250 Fed. 
(11) Over- 


paratus. Jacob v. Ivins, 
431 [aff 245 Fed. 892]. 


taking and attempting to pass an- 


other vehicle. Fletcher v. Lloyd, 75 
Cal. A. 205, 242 P 746; Mueller v. 
Dewey, 159 Minn. 173, 198 NW 428; 


Richardson v. Weiss, 152 Minn. 391, 


188 NW 1008; Thomas v. Rasmussen, 
106 Nebr. 442, 184 NW 104. (12) 
Passing another vehicle at street in- 
tersection. 
A. 306, 208 P 338. (18) Passing an- 
other vehicle on the wrong side. 
Fowkes v. J. I. Case Threshing Mach. 
Co., 46 Utah 502; 151. BP ..5383 - (14) 
Passing standing street car. Mann 
V.\9 Scott, 2180.“Cal.. -550; 
(15) Permitting trailer to become un- 
coupled. Wilkowski v. Grant Iron, 
etc., Co., 219 Mich, 535, 189 NW 10: 
(16) Permitting incompetent opera- 
tor to drive vehicle. Vos y. Franke, 
202 Ill. A. 138; Saunders Drive-It- 
Yourself Co. v. Walker, 215 Ky. 267, 


284 SW 1088; Daily v. Maxwell, 152 
(17) Plac- 


Mo. A, 415, 188 SW 351. 
ing truck across road with steel 
girder protruding from rear. of 
truck. Miller v. Lyons, (Cal.) 252 
P 330. (18) Suddenly swerving from 
course. Haines vy. Fewkes, 190 Cal. 
4775): 21430 Py, 490; (19) Rounding 
curve when view was obstructed. 
Myers v. Rovai, 66 Cal. A. 518, 226 
P 844. 

[b] Evidence held insufficient to 
show specific negligent acts or omis- 
sions.—(1) Failure to put vehicle in 
reverse to avoid collision. Wise v 


Schneider, 205 Ala. 537, 88 S 662. (2) 
Failure to stop or turn to right. Wil- 
liams v, Louis, 204 Ill, A. 62. (3) 


Failure to take proper precautions 


Dorne vy. Adams, — 


Herr v. Johnson, 58 Cal. 


182-P 281. 
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to prevent starting of unattended ve- 


hicle, Kelly v. Davis, (R. I.) 135 A 
602. (4) Permitting incompetent 
operator to drive vehicle. Lang 
Floral, etc., Co. v. Sheridan, (Tex. 
Civ. A.) 245 SW 467; Riley v. Fisher, 
(Tex. Civ. A.) 146 SW 581; Jones v. 
Harris, 122 Wash. 69, 210 P 22; 
Mitchell v. Churches, 119 Wash. 547, 
206 P 6, 36 ALR 1132; McGee v, 
Hahn, (Wis.) 212 NW 66. (5) Turn- 
ing toward left side of road to avoid 
collision. Hagenah v. Bidwell, 46 
Cal. A. 556, 189 P 799; Meltzer v. 
Barrett, 193 App. Div. 4838, 184 NYS 
241; Clarke v. Woop, 159 App. Div. 
437, 144 NYS 595. 6) Driving on 
wrong side of road. emple Lumber 
Co. v. Living, (Tex. Civ. A.) 289 SW. 
746; Noyes v. Katsuno, 111 Wash. 
529, 191 RP 419, 


at intersection, Saari v. Wells Fargo 


(7) Cutting corner | 


Express Co., 109 Wash. 415, 186 P - 


898. 
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inferred from the mere happening of an accident.*8 
But it may be established by circumstantial evi- 
There must, however, be positive proof of 
circumstances from which the inference of negli- 
gence on the part of the operator may be drawn.*® 
Proof of defendant’s negligence cannot rest in mere 
speculation, conjecture, or surmise.‘ 


dence.°9 


utes placing the burden of proof 


in such actions to show freedom from fault upon 
the part of the driver of a motor vehicle, absence 
of negligence on his part must be established by a 


preponderance of the evidence.*? 


38. Whalen v. Mutrie, 247 Mass. 
316, 142 NE 45; Noltmier v. Rosen- 
berger, 131 Minn. 369, 155 NW 618; 
Miller v. Wilson, (Mo. A.) 288 SW 
997; Green v. Higbee, 66 Utah 539, 
244 P 906. 

Res ipsa loquitur see supra § 1004. 

39. Fuller v. Magatti, 231 Mich. 
213, 203 NW 868; Noltmier v. Rosen- 
berger, 131 Minn. 369, 155 NW 618; 
sieoh v. Higbee, 66 Utah 539, 244 P 
06. 

40. In re Hill, (Iowa) 208 NW 
334; Miller v. Wilson, (Mo. A.) 288 
SW 997; Bibb v. Grady, (Mo. A.) 231 
SW 1020; Wicks v. Cowperthwait 
Co., 203 App. Div. 705, 197 NYS 481. 

fa] Mlustrations.—(1) In an ac- 
tion by the representative of a pas- 
senger in an automobile against the 
representative of the driver thereof, 
both of whom were killed in the same 
aecident, to which there was no eye- 
witness, where there is no evidence 
tending to prove what the driver of 
the automobile did and was doing at 
the time and immediately prior to 
the accident, there is no proof of 
the driver’s negligence, and there can 
be’ no recovery. In re Hill, (lowa) 
208 NW 334. (2) Evidence that a 
child was found lying in the street 
immediately in the rear of a truck 
which had stopped does not prove 
or even tend to prove negligence of 
the driver. Gavin v. Bell Tel. Co., 
87 Pa. Super. 276. 

[b] Evidence held insufficient.—In 
an action against representatives of 
a deceased driver of an automobile, 
testimony that decedent was by 
habits and reputation a _ careless 
driver is insufficient to support a 
finding of negligence on his part in 
the particular accident in question. 
In re Hill, (lowa) 208 NW 334. 

41. Miller v. Wilson, (Mo. A.) 288 
SW 997; Kendricks vy. Norfolk, 139 
Va. 702, 124 SE 210. 

42. [a] Evidence held insufficient 
to show freedom from fault.—(1) 
Collision with horse-drawn vehicle. 
Kastinuk v. Nicholson, (Alta.) [1926] 
3 DomLR 704. (2) Child playing in 
highway. Whitten v. Burtwell, 47 
Ont. L. 210. 

43. Havermale v. Houck, 122 Md. 
82, 89 A 314; Bibb v. Grady, (Mo. A.) 
231 SW 1020; Conley v. Lafayette 
Motor Car Co., 204 Mo. A. 37, 221 SW 
165; Riley v. Fisher, (Tex. Civ. A.) 
146 SW 581; Cole v. Friedman, 132 
Wash. 587, 232 P 361. 

{a] Evidence held sufficient to 
establish proximate cause.—(1) Ab- 
sence of lights. Chalmers v. Haw- 
isin's; 7 CCal.jJAo) .248 UP) 42%; Dulty Vv: 
Hickey, 151 La. 274, 91 S 733; Herrin 
v. Stroh Bros. Delivery Co., (Mo. A.) 
263 SW 871; Pace v. Moore, (Tex. 
Civ. A.) 210 SW 238; Knight v. Wess- 
ler, (Utah) 248 P 132; Ebling v. Niel- 
sen, 109 Wash. 355, 186 P 887. (2) 
Attempting to pass a vehicle on the 
wrong side. Yoakum Mill, etc., Co. v. 
Byars, (Tex, Civ. A.) 262 SW 226. 
(3) Driving on wrong side of street 
or highway. Baillargeon v. Myers, 
180 Cal. 504, 182 P 37; Fisk .v. Pop- 
lin, 46° Cal. A. 587, 189 P 722; Dilger 
v. Whittier, 33 Cal. A. 15, 164 P 49; 
Wortman y. Trott, 202 Ill. A. 528; 
Tyrer v. Moore, (Mo. A.) 250 SW 920; 
Fitzsimmons y. Isman, 166 App. Div. 
262, 151 NYS 552 [aff 219 N. Y. 610 
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Under stat- 
upon defendant 
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[§ 1045] (3) Proximate Cause. In actions brought 
to recover for injuries sustained as the result of 
the negligent operation of motor vehicles, it must 
appear by a preponderance of the evidence that the 
negligence of the party sought to be charged was the 
proximate cause of the injuries.** 
fendant’s negligence proximately caused the acci- 
dent need not be proved by direct testimony. 
cumstantial evidence is sufficient if it furnishes a 
reasonable basis for inference that some negligent 
act of the operator was the cause of the injury.*® 


The fact that de- 


44 


Cir- 


Where the circumstances show nothing as to the 


mem, 114 NE 1067 mem]; Paton v. 
Cashmere Warehouse, etc., Co., 104 
Wash. 414, 176 P 544; Zillmer v. Dels- 
mann, (Wis.) 212 NW 268; Anderson 
v. Sparks, 142 Wis. 398, 125 NW 925. 
(4) Exceeding statutory speed limit. 
Lewis, Inc. v. Dosch, 193 Ky. 163, 
235 SW 355; Wright v. Maddox, (Tex. 
Civ. A.) 288 SW 560. (5) Excessive 
rate of speed. Newman vy. E. E. 
Overholtzer Sons’ Co., 182 Cal. 1778, 
190); P 175; Dillon v. Qualls, 68 ‘Cal: 
A. 637; 219 P 754; Randolph v. Hunt, 
41 Cal. A. 739, 183 P 358; Fannon y. 
Morton, 228 Ill. A. 415; Jackson v. 
Burns, 203 Ill. A. 196; Fox v. Barek- 
man, 178 Ind. 572, 99 NE 989; Lewis, 
Inc. v. Dosch, 193 Ky. 163, 235 SW 
355; Sherwood vy. American R. Ex- 
press Co., 158 La. 43, 103 S 436; Duffy 
Ve pelickey 11s ar 2742.91 S738 
D’'Wolf v. Stix-Baer, etc., Dry Goods 
Co., (Mo. A.) 273 SW 172; Koelling 
v. Union Fuel, ete., Co., (Mo. A.) 267 
SW 34; Rockwell v. Standard Stamp- 
ing Co., 210 Mo. A. 168, 241 SW 979; 
Bawden vy. Kuklinski, 48 Nev. 181, 
228 P 588, 232 P 782; MacDonald v. 
Kusch, 188 App. Div. 491, 176 NYS 
823; Fitzsimmons y. Isman, 166 App. 
Div. 262, 151 NYS 522 [aff 219 N. Y. 
610 mem, 114 NE 1067 mem]; Lloyd 
v. Calhoun, 78 Wash. 438, 139 P 281; 
Grant v. Armstrong, 55 Wash. 365, 
104 P 632; White v. Kane, 179 Wis. 
478, 192 NW 57. (6) Failure to keep 
proper lookout ahead. Mardorf v. 
Penniman, 68 Cal. A. 696, 230 P 12; 
Dillon v. Qualls, 68 Cal. A. 637, 219 
P 754; Sherwood v. American R. Ex- 
press Co., 158 La. 43, 103 S 436; Baw- 
den v. Kuklinski, 48 Nev. 181, 228 P 
588, 232 P 782; Balvoll y. Pinnow, 
189 Wis, 535, 208 NW 466. (7) Fail- 
ure to have car under control. Stans- 
field v. Wood, 2381 Ill. A. 586; Ha- 
wards v. Prest-O-Lite Co., 202 Ill. A. 
233. (8) Failure to give signal or 
warning of approach. Graham  v. 
Page, 300 Ill. 40, 132 NE 817; Herrin 
v. Stroh Bros, Delivery Co., (Mo. A.) 
263 SW 871; Temple Lumber Co. v. 
Living, (Tex. Civ. A.) 289 SW 746. 
(9) Failure to yield right of way. 
Flavey v. Roberts, 68 Cal. A. 1, 228 
P 49; Cohen vy. Silverman, 153 Minn. 
391, 190 NW 795; Romano v. W. S. 
Dulmage, Motor Co., 119 Wash. 347, 
205 P 8 (10) Failure to pass to 
right of center of intersection in 
making a turn. Coonan y. Straka, 
204 Ill. A. 17; Cohen vy. Silverman, 
153 Minn, 391, 190 NW 795; Majors 
v. White, (Mo. A.) 247 SW 233; Mac- 
Donald v. Kusch, 188 App. Div. 491, 
176 NYS 823; Alperson v. Ajello, 119 
Misc. 494, 196 NYS 535. (11) Failure 
to slow down or stop when approach- 
ing frightened animals. McAfee v. 
Martin, 34 Ga. A. 247, 129 SE 168; 
Carter v. Potter, 110 Me. 545, 86 A 
671; Nelson v. Halland, 127 Minn. 188, 
149 NW 194; Silver v. Jones, 81 N. H. 
297, 126 A 13. (12) Failure to slow 
down or stop to avoid striking stalled 


automobile. Zembol y. Crown Iron 
Works Co., 150 Minn. 212, 184 NW 
832. (13) Placing truck on road 


crosswise with steel girder protrud- 
ing beyond rear of truck. Miller v. 
Lyons, (Cal.) 252 P 330. (14) Pur- 
suing vacillating course on approach 
of another’ vehicle. Webster . v. 
Adams Express Co., 69 Pa. Super. 
547, (15) Violation of speed limit. 


Bannister v. H. Jevne Co., 28 Cal. A. 
133, 151 P 546. (16) Stopping on 
wrong side of highway. Graybiel v. 
Auger, 64 Cal. A. 679, 222 P 635, (17) 
Violation of .statute requiring motor 
vehicles to slow down upon ap- 
proaching a pedestrian. Creedon v. 
Galvin, 226 Mass. 140, 115 NE 307. 

{b] ‘Evidence held insufficient to 
establish proximate cause.—(1) Cut- 
ting corner at intersection. Austin v. 
Newton, 46 Cal. A. 301, 189 P 471. 
(2) Exceeding statutory speed limit. 
Lawrence vy. Goodwill, 44 Cal. A. 440, 
186 P 781; Heiman v. Kloizner, 139 
Wash. 655, 247 P 1034. (3) Failure 
to keep to the right of a street cross- 
ing. Robertson v. Spitler, 153 Minn. 
395, 190 NW 992. (4) Driving on 
wrong side of street. Jabbour v. 
Central Constr. Co., 238 Mass. 453, 
131 NE 194; Paton. v. Cashmere 
Warehouse, ete., Co., 104 Wash. 414, 
176 P 544. (5) Excessive rate of 
speed. Jabbour v. Central Constr. 
Co., Supra; Jacobson v. Beffa, (Mo. 
A.) 282 SW 161. (6) Failure to have 
headlights burning. Johnson v. Gus- 


tafsoni 233)". "A; (2teys Beards ye 
Morris, 156 La. 798, 101 S 147. (7) 
Parking» on wrong side of street. 


Powers v. Standard Oil Co., 98 N. J. 
L. 730,119 A 273: 

44. Barker v. Savas, 52 Utah 262, 
172 P 672; Hatch v. Daniels, 96 Vt. 
Soya AY 105! 

45. Mich.—Fuller v. Magatti, 231 
Mich, 213, 203 NW 868. 

Minn.—Noltmier v. Rosenberger, 
131 Minn. 369, 155 NW 618. 

Mo.—-Haake v. Davis, 166 Mo, A. 
249, 148 SW 450. 

N. Y.—Klein v. Burleson, 138 App. 
Div. 405, 122 NYS 752. : 

R. I.—Rogers v. Mann, 70 A 1057. 


Utah.—Barker v. Savas, 52 Utah 
262, 172 P 672. 

vt.—Hatch v. Daniels, 96 Vt. 89, 
117 A 105. 

[a] Thus, where, although no 


witness testified that he saw plaintiff 
struck by defendant’s automobile, 
there was testimony that she was 
standing close to an opening in a 
crowd made for the automobile and 
was seen to fall, and it was conceded 
that the rear wheel ran over her, the 
evidence supported the inference that 
the car pushed against her and 
knocked her down, and hence justi- 
fied a submission of defendant’s negli- 
gence in driving the car against, 
upon, and over plaintiff, as alleged in 
the petition, although defendant tes- 
tified that plaintiff ran against the 
automobile. Haake v. Davis, 166 Mo. 
A, 249, 148 SW 450. 

[b] Evidence held sufficient: (1) 
To show that a child was struck and 
killed by defendant’s automobile al- 
though no one testified to actually 
seeing the accident. Noltmier v. 
Rosenberger, 131 Minn, 369, 155 NW 
618; Barker v. Savas, 52 Utah 262, 
172 P 672. (2) To. show that de- 
fendant’s machine actually collided 
with plaintiff’s buggy. Klein vy. 
Burleson, 138 App. Div. 405, 122 NYS 
752. (3) To support a finding that a 
collision between a traveler in a 
buggy on a public highway and an 
automobile was due to the negligence 
of the operator of the automobile. 
Rogers v. Mann, (R. 1.) 70 A 1057. 
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cause of the injury, there isa failure of proof,*® 
and the same is true where it is merely a matter 
of speculation, conjecture, or surmise whether the 
injury was or was not due to the negligence of 


defendant.*? 


[§ 1046] (4) Contributory Negligence. 


46. Rizzittelli ov. Vestine, 246 
Mass. 391, 141 NE 110; Miller v. Wil- 
son, (Mo. A.) 288 SW 997. 

47. Mass.—Rizzittelli v. Vestine, 
246 Mass. 391, 141 NE 110; Jabbour 
v. Central Constr. Co., 288 Mass. 453, 
131 NE 194. 

Mo.—Miller v. Wilson, (A.) 288 SW 
997; Bibb v. Grady, (A.) 231 SW 1020. 

N. Y.—McCarthy v. Brooklyn Taxi- 
pits Co., 140 App. Div. 177, 124. NYS 
1057. 

Pa.—Flanigan vy. Mclean, 267 Pa. 
53, LL ONAL L370; 

Va.—Hicks v. Romaine, 116 Va. 
401, 410, 82 SE 71. 

“Tf it appears that the facts and 
circumstances from which a conclu- 
sion is sought to be deduced, al- 
though consistent with that theory, 
are equally consistent with some 
other theory, they do not support the 


theory contended for.” Hicks v. 
Romaine, supra. 
[a] Thus, where no eye-witness 


saw an accident to a boy run over by 
a truck, a verdict for plaintiff can- 
not rest.on speculation that he may 
have been caught and thrown under 
the truck, or otherwise injured by a 
chain shown to have been dragging 
on the ground behind the truck. Jab- 
bour v. Central Constr. Co., 238 Mass. 
453, 131 NE 194. 

48. See Negligence [29 Cyc 626]. 

49. Cal.—Dowd v. Atlas Taxicab, 
ete., Co., 1187. Cal. 523, 3202, BP. 8705 
Bolles vy. Boone, 66 Cal. A. 238, 225 
NT Os Howard vy. Worthington, 50 
Cal. A: 556, 195 Po 70 

La.—Ferrand v. Cook, 146 Waals 
83 S 362. 

Mo.—Cool v. Petersen, 189 Mo. A. 
717, 175 SW 244. 

Pa.—Marangeli v. Biscontini, 3 Pa. 
Dist. & Co. 674. 

W. Va.—Dye v. Rathbone, 102 W. 
Va. 386, 135 SE 274. 

{a] Evidence sufficient to sustain 
finding of contributory negligence.— 
(1) Bicycle rider. Simpson v. Whit- 
man, 147 App. Div. 642, 1382 NYS 801; 
Wellman v. Wales, 97 Vt. 245, 122 A 
659; Orser v. Mireault, 8 Alta. L. 117, 
7 WestWkly 837. (2) Child in street 
or highway. Elmendorf v. Clark, 143 
La. 971,209 S .b57, UURAILII8E 802, 
Sullivan v. Smith, 123 Md. 546, 91 A 
456; Peterson v. Mauer, 162 Minn. 
114, 202 NW 344; Willett v. Slocum, 
47 RR, 1. 136, tol, A, 545.7) (3) Collision 
between motor vehicles. Garns  v. 
Halpern, 193 Cal. 193, 223 P 545; Dam 
Vaondsn (Cals A) Olde pSuos Ol we 
Fertig, 56 Cal.,A. 718, 206 P° 467; 
Schilling v. Hayes, 55 Cal. A. 1, 202 
P 680; Maxwell v. Western Auto 
Stage Co., 46 Cal. A. 548, 189 P 710; 
Stuart v. Doyle, 95 Conn, 732, 112 A 
653; Smith v, Chicago Sanitary Dist., 
209 Ill. A. 507; Gose v. True, 197 Iowa 
1094, 198 NW 528; Lemieux v. Heath, 
116 Me. 55, 100 A 1; Geeck vy. Lucken- 
bill, 215°" Mich. 288," 183 INW”™ 729; 
Roach v. Roth, 156 Minn. 107, 194 
NW 3822; Freeman v. Green, (Mo. A.) 
186 SW 1166; Koplow v. Hiczwa, (N. 
J. Sup.) 127 A 333;° Maltz v. New 
York Butchers’ Dressed Meat Co., 198 
NYS 222; Nordby v, Sorlie, 35 N. D. 
895, 160) NW 70," LRALIIVB 1753; 
Frank v. Pleet; 87 Pa: Super. 494; 
Goldberg v. Susan, 87 Pa. Super. 81; 
Crystal Spring Co. v. Cornell, 44 R. I. 
114, 116 A 196; Stidell v. Davidson, 
(Wash.) 253 P 458; Reincke vy. Ta- 
coma R., etc., Co., 138 Wash. 304, 244 
IPO ‘Hoyt v. Wilson, 1382 Wash. 
423, 231 P 947; Dodge v. Salinger, 126 
Wash. 237, 217 P 1014; Walmsley v. 
Pickrell, 109 Wash. 262, 186 P 847; 
Shortle vy. Sheill, 172 Wis. 53, 178 NW 
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with the rules relating to the weight and sufficiency 
of the evidence as to contributory neghgence in 
general,*® in order to bar recovery by one injured. 
by the negligent operation of a motor vehicle it must. 


appear by a preponderance of the evidence that he 


In accord 
304; Winch v. Bowell, 31 B. C. 186, 
67 DomLR 471, [1922] 2 WestWkly 


1031; Empey v. Thurston, 58 Ont. L. 
168, [1926] 1 DomLR 289; Smith v. 
Cowan, 31 OntWN 110; Wallace v. 
Viergutz, 13 Sask. L. 251, 52 DomLR 
703, [1920] 2 WestWkly 333. (4) 
Driver of wagon. Yahnke v. Lange, 
168 Wis. 512, 170 NW 722. (5) Driver 
of a road drag. McCabe v. Standard 
Oil Co., (Kan.) 251 P1088. (6) Occu- 
pant of motor vehicle. Christensen 
v. Johnston, 207 Ill. A. 209; Sheehan 
v. Coffey, 205 App. Div. 388, 200 NYS 
Boe (7) Passenger attempting to 
reach curb after alighting from 
street car. Gitz v. Cooke, 9 La. A. 
(Orleans) 21; Stephan v. Abe, 185 
Wis. 78, 200 NW 682. (8) Passenger 
passing behind car to adjoining track 
after alighting from street car. Gibb 
v. Hardwick, 241 Mass. 546,-135 NE 
868. (9) Passenger waiting in street 
to board street car. Arnaz v. Forbes, 
BIN Cals VAL .665, -11977 (Ps 364. 3 (@0)) Rea 
destrian crossing street or highway. 
Sheldon v. James, 175 Cal. 474, 166 
P..8, 2 AUR 1493: Davis viv John 
Breuner Co., 167 Cal. 688, 140 P 586; 
Finkle, Vv... Tait, 155 CalsJA.) 42552208" 2 
1031; Suga v.. Haase, 95. Conn:,..208, 
110 A 837; Grimm v. Clark Delivery 
Car Co; 199. Tl A553); Cline v2; Cock, 
216 Ky. 366, 287 SW 927; Stephens v. 
Dixie Mercantile Co., 155 La. 878,99 
S 632; O’Hare v. Gloag, 243 Mass. 
533, 137 NE 698; Steele v. Hamilton, 
218 Mich. 522, 188 NW 345; Wood v. 
Woodlawn Impr. Assoc. Transp. 
Corp,, 215 App. Div. 628, 214 NYS 398; 
Wall v. Merkert, 166 App. Div. 608, 
152 NYS 293; Watson v., Lit, 288 Pa. 
175, 135) vA “631s. Magee, tv. Cavins; 
(Tex. Civ. A.) 197 SW 1015; Todd v. 
Lewis, 92 Wash. 2138, 158 P 1006; 
Shanley v. Monarch Coffee Co., 182 
Wis. 231, 196 NW 227. (11) Pedes- 
trian walking along highway. Ste- 
phens v. Dixie Mercantile Co., 155 La. 
878, 99 S 632.. (12) Servant of owner 
whose duty it was to have vehicle in 
proper condition. Morris v. Thur- 
mond, 262 Fed. 384. 

[b] Evidence held sufficient to 
sustain finding of due care.—(1) Au- 
tomobilist returning to car parked on 
highway. Hatzakorzian y. Rucker- 
Fuller Desk Co., 197 Cal. 82, 239 P 
709, 41 ALR 1027. (2) Bicycle rider. 
Baillargeon v. Myers, 180 Cal. 504, 
182 P 37; Greeneich v. Knoll, 73 Cal. 
A, 1, 238 P 1633-Peluso-v. City ‘Taxi 
Co., 41 Cal. A. 297, 182 P 808; Hodges 
Vs \Coey,- 200.011 Asi Alts) (Thixtons vs 
Palmer, 210 Ky. 838, 276 SW 971, 44 
ALR 1379; Rose v. L’Engle, 148 La. 
310, 86 S 822; Coope v. Scannell, 238 
Mass. 288.° 130 NE 494; Rogers Ve 
Phillips, 217 Mass. 52, 104 NB 466; 
Clarke v. Woop, 159 App. Div. 437, 
144 NYS 595; Hood vy. Orange Crush 
Bottling: Co., 192 N. C.-827, 135 SE 
609; Cheney v. Buck, 56 Utah 29, 189 
P 81;;Barker'v: Savas, 562 Utah 262, 
172 P 672;..Wales v. Harper, (Man.) 
17 WestLR 623. (3) Child in street 
or highway. Hood, ete., Furniture 
Co. v. Royal, 200 Ala. 607, 76 S 965; 
Fannon v. Morton, 228 Ill. A. 415; 
Delohery v. Quinlan, 210° Til AL 3213 
Meserve v. Libby, 115 Me. 282, 98 A 
754; Davicki v. Flanagan, 250 Mass. 
379, 145 NE 449; Tripp v. Taft, 219 
Mass. 81, 106 NE 578; Shipelis v. 
Cody,, 214 Mass. 452, 101 NE 1071; 
Ayres v. Ratshesky, 213 Mass. 589, 
101 NE 78; Brooks v. Harris, (Mo. AL) 
207 SW 293; Ryczko v. Klenotich, 204 
App. Div. 693, 198 NYS 473; Curley 
v. Baldwin, (R. I.) 90 A 1; Temple 
Lumber Co. v. Living, (Tex. Civ. A.) 
289 SW 746; Simonson vy. Huff, 124 


was negligent, 49 and that his negligence contributed 


Wash. 549, 215 P 49. (4) Collision 
between motor vehicles. Blackwell 
v. American Film Co., 189 Cal. 689, 
209 P 999; Newman v. E. E. Over- 
holtzer Sons’ Co., 182 Cal. 778, 190 P 
175; Squier v. Davis Standard Bread 
Co., Wi Cal 533, 0185 Py sos Sova 
v. Boulevard Express, (Cal. A.) 249° 
P 837; Newton v. Cox, 73 Cal. A. 695, 
239 P 54: Bauman: v.. Edgar,.-72 Cal. 
A. 448, 236 P 943; Conner v. Dale, 63 
Cal. A. 338, 218 P 462; Arrelano v. 
Jorgensen, 52 Cal. A. 622, 199 P 854; 
Robinson v. Clemons, 46 Cal. A. 661, 
190 P 203; House v. Fry, 30 Cal. A. 
157, 157 P 500; Lebsack v. Moore, 65 
Colo. 315, 177 P 137; Darling v. Yel- 
low Cab Co., 238 Ill. A. 326; Linehan 
v. Morton, 221 Ill. A. 70; Offner v. 
Wilke, 208 Ill. A. 463; Brandenberg 
v. Klehr, 197 Ill. A. 459; Lonnecker, 
v. Van Patten, (Iowa) 179 NW 432; 
Hopper v. Kelly, 145 Md. 161, 125 A. 
779; Gates v. Landon, 216 Mich. 417, 
185 NW 7238; Klare v. Peterson, 161 
Minn. 16, 200 NW. 817; Mueller v. 
Dewey, 159 Minn. 173, 198 NW 428; 
Robertson v. Spitler, 153 Minn. 395, 
190 NW 992; Gibbs v. Almstrom, 145 
Minn, 35, 176 NW 173; Allen v. John- 
son, 144 Minn. 333, 175 NW _ 545; 
Riser v. Smith, 136 Minn: 417, 162 
NW 520; Curtis v. Harrison, (Mo. A.) 
253 SW 474; Latham v. Hosch, 207 
Mo. A. 381, 233 SW 84; Pabst Brew- 
ing Co. v. Laitner, (Mo. A.) 208 SW 
487; Freeman v. Green, (Mo. A.) 186 
SW 1166; Moser v. Castles Ice Cream 
Co., (N. J. Sup.) 126 A 463; Esmark 
v. -Tandler, 204 App. Div. 554, 198 
NYS 644; Mitchell v. Newham, 198 
App. Div. 372, 190 NYS 459; Devuono 
v. Muller, 126° Misc. 669, 214 NYS 557; 
Keating v. Cairns, 122 Mise. 100, 202 
NYS 317; Linville v. Nissen, 162 N. C. 
95, 77 SE 1096; Williams v. Globe 
Grain, ete., Co., 64 Utah 82, 228 P 192; 


Wilker v. Vincent, (Wash.) 252 P 925> — 


Dodge v. Salinger, 126 Wash. 237, 
217 P 1014; Henslin v. Pratt, 119 
Wash. 443, 205 P 867; Heg v. Mullen, 
115 Wash. 252, 197 P 51; Boeing v. 
Gottstein Furniture Co., 115 Wash. 
70, 196 P 575; Noyes v. Katsuno, 111 


Wash. 529, 191 P 419; Ebling v. Niel- 


sen, 109 Wash, 355, 186 P 887; Yuill 
v. Berryman, 94 Wash. 458, 162 P 
513; Switzer v. Sherwood, 80 Wash. 
19; 141 P '181,--AnnCas1917A .216; 
Lloyd v. Calhoun, 78 Wash. 438, 139 
P 231; Reynolds v. Pacific Car Co., 
75 Wash. 1, 134 P 512; Schoening v. 
Young, 55 Wash. 90, 104 P 132; Lozon 
v. Leamon Bakery Co., 186 Wis. 84, 
202 NW 296; Glatz v. Kroeger Bros? 
Co., 168 Wis. 635, 170 NW 934. = (5) 
Deaf horseback © rider. Furtado v. 
Bird, 26 Cal. A. 152, 146 P 58. (6) 
Driver of horse-drawn vehicle. 
Greer v. Springfield Creamery Co., 
(Mo. A.) 240: SW 8383; Murphy v- 
Mack, (Mo. A.) 239'°SW 595; Brickell 
v. Williams, 180 Mo. A. 572, 167 SW 
607; McFarlane v. Winters, 47 Utah 
598, 155 P 437, LRA1916D 618; Shil- 
liam v Newman, 94 Wash. 637, 162 
P 977; Schoening v. Young, 55 Wash- 
90, 104 P 132; . Hunt: v.' Morgan, 
(Alta.) [1926] 3 WestWkly 804. (7) 
Occupant of automobile. Dover v. 
Archambeault, 57 Cal. A. 659, 208 P 
178; Johnson v. Hendrick, 45 Cal. A. 
317, 187 P 782; Shapiro v. Lyon, 254 
Mass, 110, 149 NE 5438; Johnson v. 
Evans, 141 Minn. 356, 170 NW 220, 2 
ALR 891; Nicora v. Cerveri, 49 Nev. 
261, 244 P 897; Johnson v. Under- 
wood, 102 Or. 680, 203 P 879; Foster 
v. Burgin, (Tex. Civ. A.) 244 SW 244; 
Merchants’ Transfer Co. v. Wilkin- 
son, (Tex. Civ. A.) 219 SW 891. (8) 
Occupant of defendant’s automobile. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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proximately to cause his injury.®° 
freedom from fault, 
may be established by circumstantial evidence.*! 

[§ 1047] 14. Trial—a. In General. 


control as to the trial of causes together,®? continu- 


negligence or its antithesis, 


Routledge v. Rambler Auto, Co., 
(Tex) Civ. Az) 95 SW) .749. » (9). Occu- 
pant of buggy injured in jumping to 
avoid imminent collision. Higgins v. 

Horkner, 211 Ky. 588, 277 SW. 983. 
— (10) Mule driver. Carsey v. Hawkins, 
(Tex. Civ. A.) 165 SW 64. (11) Pas- 
senger alighting from bus and pass- 
ing in’ front of it. Whitmore. v. 
Smith) 75-Cal. A. 125,241 P 919; (12) 
Passenger alighting from street car. 
Koehl.v. Carpenter, 47 Cal. A. 642, 
191 P 43; Mattice vy. Klawans, 228 Il. 
A. 126 [rev on other grounds 312 Ill. 
299, 143 NE 866]; Day v. Cunning- 
ham, 125 Me. 328, 133 A 855, 47 ALR 
1229; Johnson v. Johnson, 137 Minn. 
198, 163 NW 160. (13) Passenger 
riding on running board of jitney 
bus.: Ivancich v. Davies, 186,Cal. 520, 
EOGVE Tsk .(14) Passenger waiting 
to board street car. Mann vy. Scott, 
180 Cal. 550, 182 P 281; Moss v. Koet- 
ter, (Tex. Civ. A.) 249 SW 259; Nel- 
son v. Pauli, 176 Wis. 1, 186 NW ZT, 
(15) Pedestrian crossing street* or 
highway. Denison vv. McNorton, 228 
Fed: 401, (142 -CCA'631;' Wells “vy. 
Shepard; 135 Ark. 466, 205 SW 806; 
Haines v. Fewkes, 190 Cal. 477, 213 
P 490; Jacobus v. Brero, 190 Cal, 374, 
2 20P- "617; Gross v. Burnside, 186 Cal. 
467, 199 Pp 780; Harris v. Johnson, 
474 -Cali 55, 161. P1155, URA1917C 
479, AnnCas1918E 560; Chalmers v. 
Hawkins, (Cal. A.) 248 P 727; Mar- 
dort vy. Penniman, 68 Cal. A. 696, 230 
P12; Sommer v. Martin, 55 Cal. A. 
603, 304 P 33; Jones v. Key, 54 Cal. 
TAX 677, 202 P 478; Arnaz v. Forbes, 
51 Cal. A. 665, 197 P 364; Lewis v. 
Tanner, 49 Cal. A. 271, 193 Pass 
Fisk v. Poplin, 46 Cal. A, 587, 189 Pp 
722: Baldarachi v. Leach, 44 Cal, A. 
603, 186 P 1060; Moss v. H. R. Boyn- 
ton Co., 44 Cal. a 474, 186 P 631; Off 
v. Crump, 40 Cal. A. 173, 180 P "360; 
Oliver v. Weaver, 72 Colo; 540, 212 P 
978; Carbone v. Krott, 100 Conn. 414, 
123 A 903; Link v. Skeeles, 207 Ill. A. 
48; Bohm vy. Dalton,: 206 lll: A. 374; 
Berg v. Fisher, 182 Tll. A. 449; Little 
v. Maxwell, 183 Iowa 164, 166 NW 
760; Switzer v. Baker, 178 Towa 1063, 
160 NW _ 372; O'Connell v. Lusk, 
(Kan.) 250 P 1059; Kelly v. Vucklich, 
111 Kan. 199, 206 P 894; Johnson y. 
Kansas City Home Tel. Co., 87 Kan. 
441, 124 P 528; Otte v. Guilford, 209 
Ky. 33, 272 Sw 41; Carr v. Warford, 
198 Ky. 690, 249 SW 1024; Melville v. 
Rollwage, 171 Ky. 607, 188 SW 638, 
LRA1917B 133; Brown v.. Patterson, 
141 Md. 298, 118 A. 653; Gauthier v. 
Quick, 250 Mass. 258, 145 NE 436; 
Quinlan y. Hugh Nawn Contracting 
Co.; 235 Mass. 190, 126° NH 369; 
Kaminski -v. Fournier, 235 Mass, 51, 
126 NE 279; Emery v. Miller, 231 
Mass. 243, 12 0 NE 655; Creedon' v. 
Galvin, 226 Mass. 140, 115 NE 3073 
Ottaway v. Gutman, 307 Mich. 393, 
174 NW, 127; Flaaten v. Lyons, 157 
Minn. 362, 196 NW 478; Johnson v. 
Schuler, 152 Minn. 137, 188 NW 271; 
Archer v. Skahen, 137 Minn. 432, 163 
NW :784; Smith v.»Bruce, 131 Minn. 
pier 4 NW 659; Irwin v. McDougal, 
217 Mo. A. 645, 274 SW 923; Me- 
Caughen v. Missouri Pac. R. Co., (Mo. 
A.) 274: SW 97; Cooperstein v. Eden 


Brick, étc., Co., 238 N. Y. 200, 144 
NE 501; O'Neil. v.. Kopke,' 170 App. 
Div. 601, 156 NYS -664; Tyler v. 


Moore, 111 Or. 499; 226 P 448; Core 
vy. Wilhelm, 124 Va. 150, 98 SE 27; 
Stiles v. Corbett, 136 Wash. 670, 241 
P 294; Jansen v. Culbert, 134 Wash. 
599, 236 P 101; Cole v. Friedman, 132 
Wash. 587, 232 P 361; Walker v. ‘But- 
terworth;® 122 Wash. 442, 210 P 813; 
Bryan v. Blodgett, 117 Wash. 556, 201 
P 758; Collins v. Nelson,’ 112 Wash. 
ole 191. P» 819; “McClure v.- Wilson, 
109 ‘Wash. 166,,186 P 302; Hillebrant 
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Contributory 


General rules 


v. Manz, 71 Wash. 250, 128 P. 925 
Lampe v. Jacobsen, 46 Wash. Does 0 
P 654; Walker v. Martin, 45 Ont. ee 
504, 16 OntWN 220 [app dism 46 
Ont. L. 144, 17 OntWN 51, 49 DomLR 
593]. (16) Pedestrian walking along 
highway. Idemoto vy. Scheidecker, 
193 Cal. 653,.226 P 922; Randolph. v. 
Hunt, 41 CalA. 739, 183 P 358. =(17) 
Pedestrian walking on _ sidewalk. 
Meehan v. Hesselgrave, 121 Wash. 
568, 210 P 2. (18) Person driving 
cows along highway. Bombard v. 
Newton, 94 Vt, 354, 111 A 510, 11 
ALR 1402. (19) Person riding on 
toboggan towed by automobile. Cros- 
sett v. Goelzer, 177 Wis. 455, 188 NW 
627. (20) Traffic officer. Maskell v. 
Alexander, 91 Wash. 3638, 157 P 872. 
(21) Wagon driver, Sheppard v. 
Johnson, 11 Ga. A. 280, 75 SE 348; 
Vickery v. Armstead, 190 Iowa 803, 
180 NW 893; Ramos v. Nadal, 29 
Porto Rico 546; Anderson vy. Sparks, 
142 Wis. 398, 125° NW _ 925. (22) 
Workman working upon the highway. 


King v. Green, 7 Cal. A. 473, 94 P 
A te 
50. Bolles v. Boone, 66 Cal. A. 238, 


225 P 775; Uhl v. Fertig, 56 Cal. A. 
718, 206 P 467. 

[a] Proximate cause shown.—(1) 
Diagonally crossing street intersec- 
tion. Thompson vy. White; 56 Cal.-A. 
173, 204 P 561. (2) Excessive rate of 
speed. Dansky v: Kotimaki, 125 Me. 
72, 1830 A 871. (38) Failure of pe- 
destrian to look out for and observe 
approaching vehicle. Bachelder v. 
Morgan, 179 Ala. 339, 60 S 815, Ann 
Cas1915C 888; Collier v. Varino, 153 
La. 636, 96 S 500. (4) Failure to 
have lighted lamp on sleigh. John- 
son y. Gustafson, 233 Ill. A. 216. 

[b] Proximate cause not shown.— 
(1) Excessive speed. Wallace v. Yel- 
low Cab Co., 238 Tll. A. 283; Robi- 
son v. Troy Laundry, 105 Nebr. 267, 
180 NW 438. (2) Failure to continue 
lookout for vehicles while standing 
inside line of traffic waiting for 
street car. Bolles v. Boone, 66 Cal. 
A, 238, 225 P 775. (3). Faibure to. give 
Signal or warning of approach. Robi- 
son- v. Troy Laundry, supra...” (4) 
Failure to give signal or warning of 
presence upon the highway. Case v. 
Clark; 83 ~Conn, 183) "76'"A %518. (5) 
Violation of ordinance requiring ve+ 
hicles to keep near curb. 
Fry,/30 Cal. 'A.-157, 157. P* 500. ""(6) 
Violation of statute requiring lights 


to be displayed. Case! vio Clark, 
supra; Surmeian vy. Simons, 42 R. TI. 
334, 107 A 229. (7) Violation of | 
statute requiring signal to be 
sounded.) Uhl Vee entig,, 56, Cal.” AY 
718, 206 P 467. t 

51. Bombard v. Newton, 94 Vt. 


354, 111 A 510,.11 ALR 1402, 

52. See cases infra this note. 

[a] 
tions by different: persons, ‘for in- 
juries sustained by a collision of an 
automobile ‘in which they were rid- 
ing with another object, due to the 
negligent conduct’ of defendant in 
driving the automobile, may be tried 
together on defendant’s motion where 
only the issues as to contributory 
negligence are different, and they can 
be taken care of by proper instruc- 
tions. Farrar v.. Hank, 205 Ky. 89, 
265 SW “487. (2) Where a husband 
tay for a personal injury to himself, 
an 


ing out of the same accident and de- 
pending upon the same proofs, 
within 
judge to order all to be tried to- 
gether. Azinger v. Pennsylvania R. | 
Co, 262. Pa: 242, 105°A' 87. : 
Consolidation see supra § 967, 
‘ _ Trial of, causes together generally. 


House v. | 


TIllustrations.—(1) Three ac- 


the husband and wife sue for’ 
injury to the wife, both actions aris-| 


it is | 
the discretion of the trial’ 
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ances,°® reception of evidence,** and objections to 
the evidence.®> Such rules also apply to the remarks 
and conduct of the court;°° as to the challenges and 
objections to jurors;°" as to the argument and con- 
duct of counsel;°* as to taking the case or a ques- 


see Trial [38 Cye 1269]. 

53. Lampe vy. Jacobsen, 46 Wash. 
533, 90°R "654. 

Continuance generally see Continu- 
QMeeSMouG. diye O. 

54. See cases infra this note, 

[a] Held proper rebuttal. — (1) 
Absence of lights. Harnau v. Haight, 
189 Mich. 600, 155 NW 5638. (2) Speed 
ordinance pleaded by plaintiff. Ter- 
netz v. St, Louis Lime, etc., _Co., 
(Mo.) ‘252 SW 65. (3) Number and 
position of vehicles on street. Bail- 
eee v. Myers, 180 Cal. 504, 182 P 

[b] Properly excluded where pur- 
pose not shown.—(1) Verdict of traf- 
fic court. Lavine vy. Abramson, 142 
Md. 222, 120 A 528. (2) Manner in 
which axle was bent. Edwards v. 
Yarbrough, (Mo. A.) 201 SW 972. 

{c] Evidence admissible for one 
purpose may be considered on other 
issues which it tends to prove. Read 
v. Reppert, 194 Iowa 620, 190 NW. 32. 

55. Carradine v. Ford, 195 Mo. A. 
684, 187 SW 285; Coke v. Timby, 57 
Utah 53, 192 P 624, 

[a] Necessity of objection. — A 
hearsay anSwer may be excluded on 
motion although the question was not 
objected to. Norwood Transp. Co, vy. 
Bickell, 207 Ala. 232, 92 S 464. 

Reception of evidence generally see 
Trial [38 Cyc 1326 et seq]. 

56. Cal.—Grover.v. Morrison, 47 
Cal, A. 521, 190° P 1078: 

Conn. —Neumann v. Apter, 95 Conn. 
695, 112 A 350, 21 ALR 970. 

Mich:—Brown v. Mitts, 187 Mich. 
469, 153 NW 714. 

N. ¥.—Faleone v. National Casket 
Co., 190 App. Div. 651, 180 NYS 455. 

-Pa.—Twinn ‘vy. Noble, 270 Pa. 500, 
113 A 686. 

[a] ‘Granting motion to dismiss 
as to.one defendant.—Where, in an 
action for injuries resulting from col- 
lision between automobiles on a high- 
way, plaintiff was a guest in the car 
of one defendant and the other de- 
fendant was owner of the other car 
and the real defendant, and plaintiff’s 
counsel, in, his opening statement, 
states that they do not sue their host, 
but the real contest is between the 
two defendants, but after the close 
of testimony asks to amend, so as to 
allege negligence on the part of the 
host, the action of the cotrrt in deny- 
ing ‘the amendment and in calling 
back the jury and granting a motion 
to dismiss as to him is misleading 
as to the other defendant and there- 
fore erroneous, although given with 
a caution to the jury. John v. Pierce, 
172 Wis. 44, 178 NW 297. 

Remarks and conduct of judge gen- 
erally. see Trial [38 Cye 1316 et seq]. 

57.. Ward v.. Meadows, 205 ' Ala. 
432, 88 S 427; Thornton vy. .Stewart, 
(Mo. A.) 240 Sw 502, . 

Challenges and objections to jurors 
generally see Juries §§ 396-484. 

58. See cases infra this note. 

[a] Argument held proper.—Wind- 
ham v. Newton, 200 Ala. 258, 76.S 
24; Kelly v. Vucklich, V11 Kan. 199, 
206 P 894; Cobb Brick Co. v. Lindsay, 
(Tex., Civ. Av) 277 SW. 1107 

{[b] Argument held improper. — 
Norris v. “West, 78 Ind. A. 391, 129 
NE 862; Tuttle v. Dodge, 80 Noe 
304, 116: A. 627. 

[el] Argument held within the 
issues.—Bliss v. Wolcott, 40 Mont. 
491, 107 P 423, 135 AmSR 636; Osgood 
v. Maxwell, 78 N, Lebo ey 95 A 954; 
Beckley v. Alexander, 77 N. H. 255, 


25 
90 A 878;.Kahn y. Home Tel., cue 
Cor 718 Or. 308, 152.P 240; Debes v. 


Greenstone, (Tex. @ive A.) 260 SW 
| 211; Bianchi v.. Millar, .94 Vt. 378, 
hs A 524, 

[a]. Argument... held . outside of 


1240 [42 C.J.] 


tion from the jury;°® and as to the hearing and 
determination of the cause by the court without 


a jury.®° 


View and inspection. The general rules apply as 
to a view and inspection by the jury,®t and in 
accordance with such rules, the court, in its dis- 
cretion, may permit the jury to inspect the motor 
vehicle which caused or was concerned in the acci- 
dent,®2 or it may refuse to permit such inspection 
where the facts can be accurately described by the 
witnesses, and it is questionable whether an inspec- 
tion would serve any useful purpose,® especially 
where some time has elapsed since the accident, and 
the vehicle has been used in the meantime.*# 

Under the rules apph- 
cable to the trial of civil actions generally,®* refer- 
ence by counsel in comment or argument to the fact 
that defendant is insured against lability, made 
for the purpose of influencing the jury, is im- 


Reference to insurance.*® 


proper.®* 


issues.—Gunterman v. Cleaver, 294 
Ky. 62, 263 SW 683; Marshall v. Ol- 
son, 102 Or. 502, 202 P 736. 

[e] Comment on failure to call 
witnesses: (1) Held proper. Arnold 
v. McKelvey, 253 Pa. 324, 98 A 559. 
(2) Held improper. Aronson v. New 
York Taxicab Co., 125 NYS 756. 

{[f] Admissions.—The fact that 
counsel for each defendant, in an ac- 
tion against a street railroad com- 
pany and the owner of a jitney for 
injuries received in a collision, in 
summing up concede that plaintiff 
ought to recover from the other de- 
fendant cannot impose liability on 
either defendant. Mettie -v. De 
Baghian, (N. J. Sup.) 126 A 419. 

59. Questions for jury see infra 
§§ 1048-1134. 

Taking case from jury generally 
see Trial [38 Cyc 1532 et seq]. 

Dam y. Bond, (Cal, A.) 251 P 
818. 


Hearing and determination of canse 
in trial by court generally see Trial 
[38 (Cyc 2lo33et. 

61. View and inspection by jury 
generally see Trial [38 Cyc 1313]. 


62. Spickelmeir v. Hartman, 72 
Ind. A. 207, 123 NE 222. 
63. Spickelmeir v. Hartman, sup- 


ra; Rudy v. Headley, 103 Kan, 417, 
1 (EI SERS S 

64. Oberholzer v. Hubbell, 36 Cal, 
AUG. 17 Lb SAS Ou RUC Yen LCaAdley, 
TOS AM seine Litioy oe, 918. 

65. Cross references: 

In argument of counsel generally see 
Trial *([38 Cyc 1497]. ; i 
On examination of jurors see Juries 

439. 
Sitwing liability insurance in action 
by injured person against insured 


generally see Liability Insurance 
§ 128. 
66. See Trial [28 Cye 1497]. 


67. Ala.—Edwards v. Earnest, 206 
Ala. 1 289) S129 ce eA lard: t 
* Ariz.—Blue Bar Taxicab, etc., Co. 
v. Hudspeth, 25 Ariz. 287, 216 P 246. 

Cal.—Nichols v. Nelson, (A.) 252 
Goo. 

Ga.—Sims v. Martin, 33 Ga. A, 486, 
126 “SE 4872. 

Ind.—Martin vy, Lilly, 188 Ind. 139, 
121 NE 443. 


Md.—International Co, vy. lark, 
147 Md. 34, 127 A 647. 
Mo.—Allen v. Autenrieth, (A.) 280 


Siw 79. ‘ 

N. Y.—Davis v. Salster, 192 App. 
Div. 921, °183 NYS 108; Pritz v. Car- 
not, 179 NYS 164. 


Oh.—Schmidt v. Schalm, 2 Oh. A. 
268, 20 Ohi iCir. Ct. Ne 8.99: 
Or.—Ross vy. Willamette Valley 


Transfer Co., 119 Or. 395, 248 P 1088; 
Jones v. Sinsheimer, 107 Or, 491, 214 
Ps Tb: 

Pa.—Curran v. Lorch, 248 Pa. 247, 


MOTOR VEHICLES 


ne 


[§§ 1047-1048 


plaintiff’s counsel, in an action for damages against 
a motor vehicle owner or operator, may ask jurors, 


on their voir dire, whether they are stockholders or 


insurance.7° 


Tie 


In accordance with the general rules,®% 


90 A 62, 
Ss. C.—Burgess v. Germany-Roy- 
Hr owas) Co. 420) (Si Cy 2854 013 (Shs, 


Tex.—Lone Star Gas Co. v. Coates, 
(Civ, A>). = 241 "Siw elitr: Carter v; 
Walker, (Civ. A.) 165 SW 483. 

Vt.—Ronan y. J. G. Turnbull Co., 
131 A 788. 

W. Va.—Atkins v. Bartlett, 101 W. 
Va. 263, 132 SE 885. 

N. B.--Gregg v. Grant, 46 N. B. 
138, 44 DomLR 359 

[a] An animated colloquy between 
the court and defendant’s attorney, 
caused by testimony of a witness 
that a statement had been prepared 
by some insurance people, constitutes 
reversible error, because impressing 
upon the minds of the jury that de- 
fendant carried insurance against 
loss from such accident. Lone Star 
Gas Co. v. Coates, (Tex, Civ. A.), 241 
SW 1111. 

68. Questioning juror as to inter- 
est in insurance company generally 
see Juries § 439. 


69. Nichols v. Nelson, (Cal. <A.) 
252 P 739;.Baldarachi v. Leach; 44 
Gal, A. 603,4186° P1060; i bnetle.. xv. 


Bowen, (Kan.) 251 P 1108; Malone v. 
Small, (Mo. A.) 291 SW 163. 
76. Nichols v. Nelson, (Cal. A.) 
252 P.739; Baldarachi v. Leach, 44 
Cal. A. 603, 186-P 1060; Schmidt v. 
Schalm, 2 Oh. A. 268, 20 Oh. Cir. Ct. 


Na Sais 
71. See Trial [88 Cyc 1511 et seq]. 
72. Ala.—Chase Nursery Co. v. 
Bennett, .205 Ala, . 202, 87. S 610; 


Gardiner v. Solomon, 290 Ala. 115, 
75 S 621, LRA1917E 380; Bachelder 
v. Morgan, 179 Ala. 339, 60.S 815, 
AnnCasl915C 888; Adler v. Martin, 
179 , Ala. 9%, 59 $° 5975; Morrison, vy, 
Clark, 14 Ala. A. 323, 70 S 200. 
Cal.—Scheuermann y, Kuetemeyer, 
186 Cal. 225, 199 P 18; Whitelaw v. 
McGilliard, 179 Cal. 349,.176 P 679; 
Sacramento v. Hunger, (A.) 249 P 


223; Dillon vy, Prudential Ins. Co., 75 
Cal. A, 266, 242 P 236s Walton. v. 
Donohue, 7.0: -Cal,, A. 309, 233. 2 76. 


Bayard v. Harriman, 69 Cal. A. 656, 
231 P 1012; Ogden .v. Lee, 61, Cal. A. 
493, 215 P 122; Courviosier vy. Burger, 
61 Cal, A, 470, 215 P 93; Bloom vy. 
Allen, 61 Cal. A. 28, 214 P 481; Payne 
v. Wright, 58 Cal. A. 655, 209 P 218; 
Finkle v. Tait, 55 Cal. A. 425, 203 P 
1031; Lewis v. Tanner, 49 Cal. A, 271, 
193 P 287; Spring v. Tawa, 49 Cal. A. 
100, 192 P 1051; Gousse v. Lowe, 41 
Cal. A. 715, 183 P 295; Townsend v. 
Keith, 34 Cal. A. 564, 168 P 402; Pot- 
ter v. Back Country Transp. Co., 33 
Cal. A. 24, 164 P 342; Baillargeon y. 
Myers, 27 Cal. A. 187, 149 P 378. 

Colo.—Martin v. Carruthers, 69 
Colos 464 0095 POs. 

Conn. — Heringer v. Underwood 
Typewriter Co., 103 Conn. 675, 1381 A 


are otherwise interested in a corporation engaged in 
insuring motor vehicle owners against liability for 
accident, where such questions are asked in good 
faith for the purpose of determining the qualifica- 
tions of the prospective jurors.°® 
ing of the jurors, however, is error as tending to 
prejudice the minds of the jury, where it is not made 
in good faith, but for the purpose of informing 
the jury of the fact that defendant is protected by 


Such a question- 


[§ 1048] b. Questions of Law and Fact—(1) In 
General. Rules relating to questions of law and facet 
applicable in civil trials generally’! govern in the 
trial of controverted issues of fact arising in ac- 
tions to recover damages for injuries caused by 
the operation of motor vehicles.’? 


322; Perry v. Haritos, 100 Conn. 476, 
124 A 44; Russo vy. McAviney, 96 
Conn, 21, 112 A 657; Duff v. Husted, 
95 Conn, 206, 111.A:; 186; Coffing w 
Laskau, 89 Conn. 325, 94 A 370, LRA 
1915E 959; Carrier v. Donovan, 88 
Conn. 37, 89 A 894, 

Del.—Townsend v. Poynter, (Sup.) 
130 A 267. 

Fla.—Anderson v. Southern Cotton 
Oil .Co., 73 Fla. 432, 74 S 975, LRA 
HOLTER 5s 

Ga.—Eason v. Joy Floral Co., 34 
Ga. A. 501, 130 SE 352; Moore v. De- 
Kalb Supply Co., 34 Ga. A. 375, 129 
SE 899; Jones v. Tanner, 26 Ga. A, 
140, 105 SE 705; La Fitte v. Schuna- 
mann, 19 Ga.sAs-799; 92 » SHc295s 
Fisher Motor Car Co. v. Seymour, 9 
Ga. A, 465, 71 SE 764. 

Ill.—Martin vy. Turek, 227 Ill. A. 
879; Zelezny v.- Birk Bros. Brewing 
Co., 211 Ill, A. 282; Ferry v. Wauke- 
gan, 205 Ill. A. 109; Coppock v. 
Schlatter, 193 Ill A. 255; Antrim v. 
Noonan, 186 Ill. A. 360, 

Ind.—McIntyre v. Orner, 166 Ind. 
51,, 76 NE--750, 117. AmSR 359, o4 
LRANS 1130, 8 AnnCas 1087; Spickel- — 
meir v. Hartman, 72 Ind. A. 207, 123 
NE 232; Gardner v. Vance, 63 Ind. A, 
27, 113 NE 1006. 

Iowa.—Orris v. Tolerton, etc., Co., — 
201 Iowa 1344, 207 NW 365; Ryan v. 
Trenkle, 199 Iowa 636, 200 NW 318; 
Rowland v. Spalti, 196 Iowa 208, 194 
NW 90; Wolf v. Reeves, 195 Iowa 610, 
192 NW 302; Younkin v. Yetter, 192 
Iowa 279, 181 NW 798; Dircks v. 
Tonne, 183 Iowa 403, 167 NW 103; 
Clark v, Weathers, 178 Iowa 97, 159 
NW 585. ; 

Kan.—Baker v. Magnolia Petro. 
leum Co., 111 Kan. 555, 207 P 789. 

Ky.—Schneider; v..,Rolf, 211 Kys 
669, 278 SW 100; Stevens y. Potter, 
209 Ky. 705, 273 SW 470; Myers vy. 
Cassity, 209 Ky. 315, 272 SW 718; 
Kappa v. Brewer, 207 Ky. 61, 268 SW 
831; United Casket Co. v. Reeves, 206 
Ky. 581, 267 SW 1108; Moore v. Wil- 
son, 198 Ky. 342, 248 SW 874; Ham 
v. Hord, 189 Ky. 317, 224 SW 868. 

Me.—Lyons v. Jordan, 117, Me. 117, 
102 A 976. 

Mad.—Ottenheimer v. Molohan, 146 
Mad. 175, 126 A 97; Riley v. Walker, 
140 Md, 137, 117 A 237; Wingert vy. 
Cohill, 136 Md. 399, 110 A 857; Dear- 
holt Motor Sales Co. v. Merritt, 133 
Md. 323, 105 A 316; American Ex- 
press Co. v. State, 182 Md. 72, 103 A 
96; Stewart Taxi-Serv. Co. v. Roy, 127 
Md. 70, 95 A 1057. 

Mass.—West v. Medford, 255. Mass, 
266, 151 NE 295; Pinto v. Brennan, 
254 Mass. 298, 150 NE 86; Washburn 
v. R. F.gOwens Co., 252 Mass, 47, 147 
NE 564; Quinn yv. Standard Oil Co., 
249 Mass. 194, 144 NE 53; Moquin v. 
Kalicka, 247 Mass. 476, 142 NE 639; 


-—S_— ee 


For later cases, developments and changes in the law see cumuiative Annotations, same title, page and note number. 


§ 1049] 


[§ 1049] (2) Proximate Cause.’ 


‘injuries, for which recovery is sought, were proxi- 
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Whether the 


mately caused by the neghgence of the owner or 


Ames v. Madonna, 247 Mass. 270, 141 
NE 878; Millay v. Town Taxi, Inc., 
$42 Mass, 314, 1386 NE 127; 
v. P. M. Leavitt Co., 238 Mass. 481, 
131 NE 297; Alpert v. Ellis, 236 Mass. 
404, 128 NE 634; Meech v. Sewall, 
~ 232 Mass, 460, 122 NE 447; Buckley 
v. Sutton, 231 Mass. 504, 121 NE 527; 
Higgins v. Bickford, 227 Mass. 52, 
116 NE 245; Loftus v. Pelletier, 223 
Mass. 63, 111 NE 712; Holland v. 
Boston, 213 Mass. 560, 100 NE 1009. 

Mich. —Pline v. Parsons, 231 Mich. 
466, 204 NW 1381; Kuitula v. Abbott, 
229 Mich. 84, 201 NW 186; Sweeney 
vy. Moreland Bros. Co., 227 Mich. 203, 
198 NW 932; Moreau v. Grandmaison, 
220, Mich. 238, 189 NW 860; Quinn vy, 
Bradley, 218 Mich. 682, 188 NW 443 ; 
Barger v. Bissell, 204 Mich. 416, 170 
NW 76; Hiverhard v. Dodge, 202 Mich, 
48, 167 NW 953; Houseman v. Kari- 
cote, 201 Mich. 420, 167 NW. 964; 
Weber v. Beeson, 197 Mich. 607, 164 
NW 255; Wilson v. Johnson, 195 
Mich. 94, 161 NW 924; Johnston vy. 
Cornelius, 193 Mich. 115, 159 NW 318; 
Cady v. Doxtator, 193 Mich. a0, 159 
NW 151; Andries v. Hveritt- Metzger- 
Flanders Co., 177 Mich. 110, 142 NW 
1067. 


Minn.—Cohen v. Silverman, 153 
Minn. 391, 190 NW 795; Fransen v. 
Kelloggs Toasted Corn Flake Co., 150 


Minn. 54, 184 NW 364; Kayser v. Van 
Nest, 125 Minn. 277, 146 NW 1091, 
51 LRANS 970. 

Miss.—Citizens’ Oil Co. v. McCal- 
Jum, 140 Miss. 764, 106 S 443. 

Mo.—Stack v. General Baking Co., 
283 Mo. 396, 223 SW 89; Ballman yv. 
He ‘A. Lueking Teaming Co., 281 Mo, 
342, 219 SW 603; Jacobson v. Beffa, 
(A.) 282 SW 161; Robb v. Bartels, 
(A.) 263 SW 1013; Williams v. Co- 
lumbia Taxicab Co., (A.) 241 SW 970; 
DeWolf v. Stix, etc., Dry Goods Co., 
(A.) 240 SW 1694; Conley v. Lafay- 
ette Motor Car Co., 204 Mo. A. 37, 
221 SW 165; Latham v. Harvey, 203 
Mo. A. 3638, 218 SW 401; Woods v. 
Kansas City Light, etc., Co., (A.) 212 
SW 899; Boyer v. Oldham, (A.) 209 
SW 617; Lumb y. Forney, (A.) 190 
SW 988. 

Nebr.—cCriss v. Baright, 107 Nebr. 
277, 185 NW 349; Mullally v. Haslam, 
106 Nebr. 860, 184 NW 910. 

N. H.—Dow v. Latham, 80 N. H. 
492, 120 A 258; Tuttle v. Dodge, 80 
N. H. 304, 116 "KA 627. 

N. J.—Michael v. Southern Lumber 
Co., 101 N. J. L. 1, 127 A 580; DeMott 
v. Knowlton, 100 N. J. L. 296, 126 A 
327; Barry v. Borden Farm Products 
Co., 100 N. J. L. 106, 125 A 37; Osbun 
V2 DeYoung, 99 UN Ja La, 204, «122° A 
809; Courtinard v. Gray Burial, etc., 
Co., 99 N. J. L. 189, 122 A 805; Tisch- 
ler v. Steinholtz, 99 N. J. L. 149, 122 
A 880; Doyon v. Massoline Motor Car 
(ayn Oe oN eal: 540, 120 A 204; Chir- 
gotis v. Counes, 96, N. J. L. 542, 15 
A 211; Mahan v. Walker, 96 N. Te TE 
78, 114 A 246; Nolan v. Davis, 95 
Niad: Ti. -228, 112 A 188; Work v. 
Philadelphia Supply Co., 95 N. J. L. 
193, 112 A 185; Rathbun v. Branca- 
felial9bie Nande te 2225 LOW eA 279) 
Ferris v. McArdle, 92 N. J. L. 580, 
106 A 460; Pyers v. Tiers, 89 N. J. L. 
520, 99 A 130; Daly v. Case, 88 N. 
As Ts, 295, 95 A 973; Carero v. Bres- 
lin, (Sup.) 128 A 883; Fitzgerald v. 
DeMott, (Sup.) 128 A 545, 

Y.—Goldman y. Stern, 238 N. Y. 
180, tia NE 494; Rounds vy. Fitz- 
gerald, 207 App. Div. 534, 202 NYS 
595 [aff 239 N. Y. 568 mem, 147 NE 
199 mem]; Mabs v. Park, 200 App. 
Div. 75, 192 NYS 664; Bohringer v. 
Campbell, 154 App. ‘Div. STO PLS 7 
NYS 241; Rosenblum v. McCollum, 
151 App. Div. 404, 135 NYS 1086; 
Millman v. Appleton, 139 App. Div. 
738, 124 NYS 482; Buscher_v. New 
York Transp. Co., 106 App. Div. 493, 
94. NYS 798; Murphy v. Wait, 102 


Noonan | 


App. Div. 121, 
v. Astoria Mahogany Co., 


DARING! pZinioss 
127 Misc. 


Harnik | 


41, 215 NYS 219; Friedman v. Rug-' 


206 NYS 693. 
Co., 
190 NW 315; Grabau v. 


giero, 123 Misc, 919, 

N, ’D.—Sheffield v. Stone, etc., 
49 N. D. 142 
Pudwill, 45 N. D. 423, 178 NW 124; 
Nordby v. Sorlie, 35 N. D. 395, 160 
NW 70, URA1917B 758. 

Oh. 1 Oh. A, 453, 
L/HOh Cir. CtN S393, 34/One Cir) 
StL 260. 3 

Okl.—Graham v. Dawson Produce 
Co., 106 Okl, 294, 234 P 185 (evidence 
held to justify direction of verdict 
for defendant); Kramer vy. Nichols- 
Chandler Home Bldg., etc., Co., 93 
OKI, 227, 220 P 3388. 

Or.—Hanna v. Royce, 119 Or. 450, 
249 P 173; Rose v. Willamette Valley 
Transfer Co., 119 Or. 395, 248 P 1088; 
MeCallister’. wii Marraji147 Or. 278; 
243 P 785; West v. Jaloff, 113 Or. 184, 
2o2 P642, 36, ALR 1392; Jones” v! 
Sinsheimer, 107 Or. 491, 214 P 375; 
West v. Marion County, 95 Or. 529, 
188 P 184. 

Pa.—McAvyoy v. Kromer, 277 Pa. 
196, 120 A. 762; Rankin v. Ward 
Baking Co., 272 Pa. 108, 116 A 58; 
McMonagle v. Simpers, 267 Pa. 117, 
110 A 88; Backstrom v. Kaufmann 
Dept. Stores, Inc., 266 Pa. 489, 110 A 
235; Kennelly v. Waropayak, 266 Pa: 
94, 109 A 608; McClung v. Pennsyl- 
vania Taximeter Cab Co., 252 Pa. 478, 
97 A 694; Luckett v. Reighard, 248 
Pa, 24, 93 A 773, AnnCas1916A- 662; 
Parker v. Matheson Motor Car .Co., 
241, Pa. 461, 88 A653; Donald. ‘vi 
Parker, 79 Pa. Super. 212; Hand v. 
Bailey, 78 Pa. Super. 207; Theil v 
Wolfe, 77 Pa. Super. 312; Green vy. 
Sprinkle, 75 Pa. Super. 443; Buck vy. 
Quaker City Cab Co., 75 Pa. Super. 
440; Freedman v. Martin, 74 Pa. 
Super. 125; Kennelly v. Miller, 69 Pa. 
Super. 115; Fow v. Adams Express 
Co., 68 Pa. Super. 345; Hoover v. 
Reichard, 63 Pa. Super. 517; Wagner 
vy. Pullman. {Motor *Car*Co.,./25° Pal 


‘Dist, 853, 44 Pa. Co. 134; Connolly v. 


Ritter, 43 Pa. Co. 527. 

R. I.—Willett v. Slocum, 47 R. I. 
136, 131 A 545; Whalen y. Harris, 
121 A 114; Rose v. Cartier, 45 R. I. 
150, 120 A 581; Parkhurst v. Revere 
Rubber Co., 120 A 440, 


SHPKee —yYork Ve CHATICS als gi sere. 
280, 128'SH 29: 
Tex.—Moss v. Koetter, (Civ. <A.) 


249 SW 259; San Antonio Mach., etc., 
Co.) “Ve McKinley, (Civ. A.) 239 SW 
340; Alamo Iron Works vy. Prado, 
(Civ. A.) 220 SW 282; Burnett v. An- 
derson, (Civ. A.) 207 SW 540. 

Vt.—Wellman v. Wales, 98 Vt. 437, 
129 A 317; Hatch v. Daniels, 96 Vt. 
89, 117 A 105. 

‘Wis.—Trudell v. James Cape, ete., 
Co., 187 Wis. 276, 202 NW 696; Kom. 
far’ v. Millard, 179 Wis. G95 190 NW 
835; Wappler v. Schenck, 178 Wis. 
632, 190 NW 555; Christl v. Hauert, 
164 Wis. 624, 160 NW 1061; Fried- 
rich v. Boulton, 164 Wis. 526, 159 NW 
803. 

73. Necessity that defendant’s act 
be proximate cause of injury see 
supra §§ 587-590. 

Particular acts as proximate cause: 
Contributory negligence see infra §§ 

1098-1132. 

Negligence see infra §§ 1053-1097. 

74, Ala.—Brown v. Yielding, 206 
Ala. 504, 90 S 499; Bachelder v. Mor- 
gan, 179 Ala. 339, 60 § 815, AnnCas 
1915C 888; Blalack v. Blacksher, 11 
Ala. A. 545,.66 S 863; Taxicab, etc., 
Co. v. Vabaniss, 9 Ala. A. 549, 63 S 
774. 

Ark.—Bona v. S. R. Thomas Auto 
Co., 1387 Ark. 217, 208 SW 306. 

Cal.—McConnell VirOuinn, “decal 
A. 671, 236 P 200; Dallas v. De Yoe, 
53 Cal. A, 452, 200 P 361; Stohlman 
v. Martin, 28 Cal. A. 338, 152 P 319. 

Conn, —Mercer v. Panella, 100 Conn, 
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driver of the motor vehicle,“ or by the contribu- 
tory negligence of the person injured,’® or were 


579, 124 A 240, 

Ga.—Olliff v. Howard, 33 Ga. A. 
778, 127 SE 821; White v. Knapp, 31 
Gaw A844, 1201) Sipei9 or Cohn lav. 
Buhler, 380' Ga. Ay 14; 216 SH 864; 
Jones’ v. Tanner, 26 Ga. A. 140, 105 
SE 705; Nixon y. Williams, 25 Ga. DNs 
594, 103 SH 880; Schofield v. Hatfield, 
25 Ga. A, 5L3), 103 SE 732. 

Hawaii.—Hughes vy. McGregor, 23 
Hawaii 156. 

Ill.—Ehrenheim v. Yellow Cab Co., 
239 Ill, A. 403; Moyer vy. Walden W. 
Shaw Livery KOs: ZU Dig, Ploy MA Sta ea lone 
Hallissey v. Rothschild, 203 Ill. A. 


283; Swancutt vy. W. M. Trout Auto 


Livery Co., 176 Ill. A. 606; Johnson 
v.-Coey, 142) IN, (Al-147 [afi 237 Tl. 
88, 86 NE 678, 21 LRANS 81]. 

Ind.—Louden v. Sprang, 79 Ind. A. 
476, 138 NE 698; Mayer v. Mellette, 
65 Ind. A. 54, 114 NE 241. 

Iowa.—McGue v. Moser, 196 NW 
988; Luther v. Paardekooper, i197 
Iowa 176, 196 NW 950; Grohe vy. 
Jackson, 195 Iowa 705, 192-NW 808; 
Cresswell v. Wainwright, 154 Iowa 
167, 184 NW 594; Needy v. Littlejohn, 
137 Iowa 704, 115 NW 483. 

Kan.—Morlan v. Hutchinson-Hyatt, 
116 Kanin86y 225 P 739. 

Ky. —Louisville Auto Supply Co. v. 
Irvine,» 212). Ky 60,4 2780 (SW. 1495 
Hardware Mut. Casualty Co. v. Union 
Transfer, ete., Co., 205 Kys)651, 266 
SW 362; Baskett v. Coombs, 198 Ky. 
17, 247 SW 1118; Cumberland Tel., 
etc., Co. v. Yeiser, 141 Ky. 15, 131 SW 
1049, 81 LRANS 1137. 

Md.—Brawner v. Hooper, 135 A 
420; Taxicab Co. v. Hamburger, 146 
Md, 122, 125 A 914; Riley v. Walker, 
140 Md. 187, 117 A 237% 

Mass.—O’Brien yv. Guiterman, 152 
NE 883; Huggon vy. Whipple, 214 
Mass. 64, 100 NE 1087. 

Mich:—Gleason v. Lowe, 232 Mich. 
300, 205 NW 199; Reed v. Martin, 160 
Mich, 253, 125 Nw 61. 

Minn.—Roach vy. Roth, 156 Minn. 
107, 194 NW 322; McMahon v. Flynn, 
154 Minn, 226, 191 NW 902; Ploetz 
v. Holt, 124 Minn. 169, 144 NW 745, 

Mo.—Llywelyn Wa Lowe, (A.) 239 
SW_ 535. 

Nebr.—Robison vy. FY, Laundry, 
105 Nebr. 267, 180 NW 4 

N. J.—Podolsky Vv. Santee 133 A 
eee Wilson v. Kuhn, (Sup.) 130 A 


N. Y.—Misner v. Kuchenreuther, 
zie App. DNeraling 209 NYS 624; 
ancock v. eber, 208 A Di 45 
204 NYS 258. R BP, Dan 
N. C—Tyree,'v. Tudor) 1st. Ni et 


214, 106 SE 675; Goodrich v. Mat- 
thews, L7G Ce 198, 98 SH 529; 
Taylor v. Stewart, 172 N. GC. 203, 96 
SE 134, 
N. D.—Sheffield v. ore etc, Co, 
49 N. D, 142, 190 NW 31 
Pa.—Smith v. Yellow Gab Co., | 285 
Pa. 229, 132 A 124; Howarth Vv. 
ees Express WO 269 Pa, 280, 112 
6 


S._C.—Coleman v. Levkoff, 128 S. 
C, 487, 122 SE 875. 

S. D.—Cameron v. Miller, 43 S. D. 
429, 180 NW 71. 

Tex.—Hanson v. Haymann, (Civ. 
A.) 280 SW 869. 

Utah.—Rollow v. Ogden City, 66 
Utah 475,243 P 791. 

Va.—Trauerman y. Oliver, 125 Va. 
458, 99 SE 647. 

Wash.—Johnson v. Hunter, 251' P 
123; Hellan vy, puppy Laundry Co., 
94 Wash. Gisiey Loot nob 

Wis.—Smith v. Paigs: Button Co., 
179 Wis. 232, 190 NW, 999 

Ont.—Hanley Vv. Hayes, 55 Onteilk 
361, [1925] 3 DomLR 782; Barnard 
v. Carnegie, 26 OntWN 264. 

75. Ala,—Adler v. Martin, 179 Ala. 
97,1. 59S 59%. 

Conn.—Mercer . v. Panella, 100 
Conn, 579, 124 A 240, 

Ga.—Cohn vy. Buhier, 30 Ga. A, 14, 
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due to inevitable aecident,*®-or to some other 
cause,’ is a question of fact for the jury wherever 
the evidence on the issue is in conflict. Where it 
is clear and undisputed, the question becomes one 
of law for the court,’® as, for example, where clearly 
the injury would not have resulted in the absence 
of either of two concurring ecauses.7® If, subse- 
quent to the original negligent act, a new inde- 
pendent cause has intervened, of itself an efficient 
eause of the injury, the original negligence is too 
remote.®° 

[§ 1050] (8) Identity. The identity of a motor 
vehicle, upon conflicting evidence, presents a ques- 
tion of fact,®! but it is otherwise where the evidence 
is clear and uncontradicted.’? Likewise, the ques- 
tion of the driver’s identity is ordinarily one of 
fact.83 

[§ 1051] (4) Ownership.** Questions of owner- 
ship either of the vehicle causing,®® or the vehicle 
receiving,®®> the injury are, upon conflicting evi- 
dence, for the jury, but the question may be de- 
cided as one of law where the evidence is uncon- 
troverted.** A; 

[§ 1052] (5) Joint or Several Liability. Where 


MOTOR VEHICLES 


[§§ 1049-1053 


there is conflicting evidence as to the concurrent 
negligence of several defendants,** or as to whether | 
the negligence of each or all constitutes a proxi- 

mate cause of the plaintiff’s injury,®® or as to 
whether the several defendants were engaged in ao 
common enterprise,°° the question of several or 
joint liability 1s for the jury under proper instruc- 
tions. And it is for the jury to determine the 
liability of one of a number of defendants where 
there is some evidence in the case tending to show 
his control of the driving by another.°t Where | 
the uncontroverted evidence shows that only one 
of several defendants sued was the sole owner of 
the car, the others are not lable as matter of law 
in the absence of other evidence charging them with ; 
liability independent of ownership.®? 

[§ 1053] (6) Negligence®*—(a) In General. 
cept where the evidence is insufficient to go to the 
jury,®°* or is so clear and undisputed as to make 
the question one of law for the court, the qs 
tion of defendant’s negligence in respect of his — 
motor vehicle at the time of the accident is ordi- 
narily one of fact for the jury or, in trials without t 
a jury, for the court.9° So where there is a conflict 
88. Cahill v. Bradford, (Ark.) 287 


SW 595; Blackwell v. American Film 
Co., 48 Cal. A. 681, 192 P 189; Edick — 


Ex- 


116 SE 864; Jones v. Tanner, 26 Ga.| 660, 116 A 471; Hensley v. Helven- 

TAS 140, 105 SE 705; Schofield vy. Hat-| ston, 189 N.C. 636, 127 SE 625. 

field, 25 Ga. A. 513, 103 SE 732. 2315 ane Joint ownership see infra 
ii 52. 


Hawaii 156. 

Towa.—Carlson v. Meusberger, 200 
Iowa 65, 204 NW 432; Johnson v. 
Kinnan, 195 Iowa 720, 192 NW 863. 

Md.— Riley v. Walker, 140 Md. 137, 
Tee GAD 23its 

Mass.—O’Brien v. Guiterman, 152 
NE 883; Huggon v. Whipple, 214 
Mass. 64, 100 NE 1087. 

Mich.—-Weber v. Beeson, 197 Mich. 
60% 164 NW 255. 

Y.—Friedman v. Ruggiero, 123 
Nise: 919, 206 NYS 693. 

RE L—MeWright v. Providence Tel. 
Com Ci eR. La L9G FR tote Aw 841s 

Wis.—Gilbert v. Wittenberg, 189 
Wis. 181, 207 NW 264; Kramer v. 
Chicago, etc., R. Co., 179 Wis. 4538, 
190 NW 907; Haswell v. Reuter, 171 
Wis. 228, 177 NW 8. 

76. Dallas v. De Yoe, 53 Cal. A. 
452, 200 P 361; Baillargeon v. Myers, 
27 ‘Cal. A. 187, 149 P 378; Mercer 
v. Panella, 100 ‘Conn. 579, 124 A 240; 
Mitchell v. Newham, 198 App. Div. 
372, 190 NYS 459; Petrosky v. Dano- 
vitz, 86 Pa. Super. ¥ 

77. Dallas v. De Yoe, 53 Cal. A. 
452, 200 P 361; Misner v, Kuchen- 
reuther, 212 App. Div. 741, 209 NYS 
624; Steinkrause v. Eckstein, 170 
Wis. 487, 175 NW 988. 

[a] Collision with third car.— 
Brawner v. Hooper, (Md.) 135 A 420. 

[b] Driver’s intoxication.—Stein- 
krause v. Eckstein, 170 Wis. 487, 175 


NW 988 : 
78. Podolsky v... Sautter, CN. J:) 
133 A199; Taylor v. Stewart, 172 


N.C. 203, 90 SH 134. 


79. Bona v. S. R. Thomas Auto 
Co.,°137 Ark. 217, 208 SW 306. 
89. Bona v. Ss. R. Thomas Auto 


Co., supra. 

Remote or immediate cause in neg- 
ligence generally see Negligence [29 
Cye 490]. 

81. Ala—Penticost v. Massey, 201 
Ala. 261, 77 5 675. 

Mo. —Rockwell vy. Standard Stamp- 

N. J’—Montecalvo v. Wahl, 97 N. 
TJ. Le 5547 117 A 621. 

Roberts, 235 Pa. 
89, 83 A 600. 

Utah.—Barker v. Savas, 

82. Poll v. Patterson, 178 Ky. 22, 
198 SW 567. 

Co., 35 Ga. A. 760, 134 SE 832; Vick- 
ery. vy. Armstead, 190 lowa 803, 180 


ing Co., 210 Mo. A. 168, 241 SW 979. 
Pa. —Bowling Vv. 
52 Utah 
262, 172 RP 672. 
83. Jackson v. Service Laundry 
NW 893; Horner v. Rowe, 139 Md. 


License and registration of vehicles 
see Supra § 74 et seq. 
U. Ln 


85. . S.—Ross v. Salminen, 
Fed. 504, 112 CCA 148. 
Ala.—Ford v. Hankins, 209 Ala. 202, 


96 S 349, Div. 198, 218 NYS 120, 
Conn.—Chouinard v. Wooldridge, 90. Crescent Motor Co. v. Stone, 
102 Conn. 66, 127 A 908. 208 Ala. 137, 94 S 78; Judge v. Wal- | 
Ill. = Smeckpeper v. Chicago R. Co.,| len, 98 Nebr. 154, 152 NW 318, LRA 
204 Ill. A. 485. 1915E 436. 
Md.—Askin v. Moulton, 149 Md. 91. prueep ings v. Vacca, 224 Mass. 
ao te ate i ‘ aN 269, 112 NE 652 
ich.—Belleville  v. ngram, 92. Em Dey v. “Thurston, 8 
Mich. 462, 202 NW .945;. Rein. v. tw ee 


Sklar, 230 Mich. 323, 203 NW 85. 
Mo.—Herrin v. Stroh Bros. Deliv- 

ery Co., (A.) 263 SW 871; Shamp v. 

Tata pert, 142 Mo. A, 567, 121 SW 


N. J.—Yohannan v. Benisch, 135 A 
876; Chirgotis v. Counes, 96 N. J. L. 
542, TL5~A 211. 


v. Davenport, 218 "App. Div. 198, 218 
NYS. 120; Cherry Vv. 


North Side i. 


Trucking Co., Inc.,.128 Mise: 677, 219 © 


NYS 654; Hellan v. Supply Laundry 
Co., 94 Wash. 683, 163 P 9. 


89. Edick v. Davenport, 218 App, 


188, 29 OntWN 228, [1926] 1 DomLR 


Ownership of motor vehicle caus- 
ing injury see supra § 1051. 

93. Particular acts of negligence 
see infra §§ 1052-1097. 

94. See cases infra §§ 1049-1134. 

Weight and sufficiency of evidence 
see supra § 1044, 


Pa.—O’ Malley v. Public Ledger Co., 95. Ala.—Tennessee Mil a 
257 Pa. 17, 101 A 94; Kennelly. v.|v. Giles, 211 Ala. 44,99 § 8 84 on ae 
Miller, 69 Pa. Super. 115. Ca 1.— Burgesser v. Bullock’s, 190.4 

Porto Rico. —Garcia v. Georgetti, 4] Cal. 673, 214 P 649. 

Porto Rico Fed. 495. : : Ind.—McIntyre v. Orner, 166 Ind. 

Tex.—Connor v., Crain, (Civ. A.))| 57, 76. NE 750, 117 AmSR 359, 4 @ 
289 SW 712. LRANS 1130, 8 AnnCas 1087. 

Utah.—Ferguson ‘v. Reynolds, 52 Iowa.—Vickery v. Armstead, 190 


Utah 5838, 176 P 267. 

[a] Evidence of the license num- 
ber and record of an automobile 
truck which was contradicted by un- 
satisfactory evidence as to the own- 
ership of the truck was held to raise 
a question for the jury as to such 
ownership. Ford v. Hankins, 209 Ala, 
202, 96 S 349. 

[b] Several owners.—(1) Whether 
or not the whole or only one or more 
of the persons riding in an automo- 
bile at the time of the occurrence of 
an accident are the owners of such 
automobile is matter for the jury on 
an issue raised regarding the same. 
Garcia v. Georgetti, 4 Porto Rico Fed. 
495. (2) The question whether the 
several defendants were engaged in 
the taxicab business in which the 
cab which collided with plaintiff was 
uséd is for the jury. Yohannan y. 
Benisch, (N. J.) 185 A 876. 

86. Brown v. New Haven Taxicab 
Co., 92 Conn. 252, 102 A 573; Harlow 
v. ’Sinman, 241 "Mass. 462, "135 NE 
553; Williams v. D’ Amico, 3m Pal 
Super. 576. 

87. Patton v. Woodward Co., 51 
Cal. A. 685, 197 368: Hurnanen.-v: 
Nicksa, 228 Mass. 346, 117 NE 325; 
Peters v. Casualty. Co. of America, 
101 Wash. 208, 172 P 220. 


Iowa 803, 180 NW 893. 

Ky. sHart v. Roth, 186 Ky. 535, 217 
SW _ 89 

Ment. —Herzig Vv. 54 
Mont. 538, 172 P 132. 

Utah.—Fowkes v. J. I. Case Thresh- 
ing Mach. Co., 46 Utah 502, .151-P 
58; Lochhead v. Jensen, 42 Utah 99; 


129 P 347, 
Wis.—Werner y. Sein Cab Co., 
under. the 


177. Wis. 592, 188 NW 7 

[a] Negligence. ee 
rules of law a given class of facts, 
embodying all the controlling facts 
in evidence and the reasonable infer- 
ences arising therefrom, constitute 
negligence, or due care, it is proper 
for the judge to tell the jury so. 
McIntyre v. Orner, 166 Ind. 57, 76 NE 
750, 4 LRANS 1130. 

96. U. S.—Garside v. New York 
Transp. Co., 146 Fed.'588. 

Ala.—Ruffin Coal, etc., Co. v. Rich, 
214 Ala. 622, 108 ’§ 600: Tennessee 
Mill, etc., Co. v. Giles, $11 Ala. 44, 
99 S 84; Bains Motor Co. v. Le Croy, 
209 Ala. 345, 96 S 483; Stoudemire v. 
Davis, 208 Ala. 495, 94 8 498; McCaa 
v. Thomas, 207 Ala. 211, 92° S 414; 
Reaves. v. Maybank, 193 Ala. 614) 
69 S 137; Yarbrough vy. Carter, 179 
Ala. 356, 60 S 833; Blalack v. Black- 
sher, 11 Ala. A. 545, 66 S 863. 


Sandberg, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 


in the evidence,°®” or where the evidence is such that 
reasonable’men may diifer in their conclusions there- 
from, the question of the negligence of the operator 
of the motor vehicle should be submitted to the 
And so where the circumstances create a 
statutory presumption that loss or damage was 
sustained by the negligence of the owner or driver 
of an automobile on a highway,°? the issues raised 
by the presumption and the evidence -in rebuttal 
And where on appeal 
the evidence at a former trial has been held to 
present a question of fact for the jury, a submis- 
sion of the case to the jury at the second trial is 


jury.°8 
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thereof are for the jury.t 


Cal._—Burgesser v. Bullock’s, 190 
Cal. METS 2i4.¥ P7649: “Haines.” Ws 
Fewkes, 190 Cal. 477, 213 P 490; 
Reaugh y. Cudahy Packing Co., 189 


Cal. 335, 208 P 125; Whitelaw v. Mc- 
Gilliard, -179 Cal. 349, 176° PB. 679; 
Irwin v. Golden State Auto Tour 
Corp., 178.-Cal. 10, 171 P 1059: Hen- 
derson v. Northam, 176 Cal. 493, 168 
P 1044; Parmenter v. McDougall, 172 
Cal. 306, 156 P 460; McConnell v. 
Quinn, “71 “Cal. A> .671,; 236° P2005 
Phillips v. Hobbs-Parsons Co., 67 
Cal. A. 199, 227 P-.622; Dillon v. 
Mualls, 63 Cal. Ay 637, 219 Ps 1645 
Blackburn v. Marple, 43 Cal. A. 236, 
184 P 873; Randolph v. Hunt, 41 Cal. 
A. 739, 183 P 358. i 

Conn.—Rozycki v. Yantic Grain, 
ete., Co.; 99 Conn. 711, 122 A 717, 37 
ALR 582; Dunbar v. Jones, 87 Conn. 
253, 8% A. 787. : 

Ga.—Holloway v. Milledgeville, 35 
Ga. A. 87; 132 SE 106; Davies v. West 
Lumber Co., 32 Ga. A. 460, 123 SE 
757. 

Til.— Sullivan v. William Ohlhaver 
Co., 291 Ill. 359, 126 NE 191; Graham 
vy. Hagmann, 270 Tl. 252, 110 NE 
337; Cohen v. Weinstein, 231 Ill. A. 
84; Berg v. Michell, 196 Ill. A. 509; 
Page v. Brink’s Chicago City Express 
Co. 192 Ill A. 389; Kowalski -v. 
Kelley, 183 Ill: A. 313. 

Ind.—Martin v. Lilly, 1? eae 

121 NE 443; Elgin Dairy Co. v. Shep- 
herd, 183 Ind. 466, 108 NE 234, 109 
INE 353. 
X Towa.—Rudd v. Jackson, 207 NW 
342: Teufel v. Hayes, 197 Iowa 340, 
196 NW 1022;:-McGue Vv. Moser, 196 
NW 988; Luther v. Paardekooper, 197 
Towa 176, 196 NW 950; Read v. Rep- 
pert, 194 Iowa 620, 190 NW 32; Wool- 
soncroft v. Rogers, 192 Iowa 1130, 
186 NW 13; Remington vy. Machamer, 
192 Iowa 1098, 186 NW 32; Powell 
y. Alitz, 191 Iowa 233, 182 NW 236; 
Rolfs v. Mullins, 179 Iowa 1223, 1162 
NW 783; Raber v. Hinds, 133 Iowa 
212, 110 NW 597. 4 

Kan.—Baker v. Magnolia Petroleum 
Co., 111 Kan, 555, 207 P 789; Mc- 
Comas y. Strasburger Dry Goods Co., 
96 Kan. 467, 152 P 615. 


——Ouerbacker Coffee Co. v. 
eae 212 Ky. 824, 280-SW 146; Weil 
vy. Kreutzer, 134 Ky. 563, 121 SW 


471, 24 LRANS_ 557; Weiskopf v. 
Ritter, 97 SW 1120, 29 KyL 1268. 
Md.—Taxicab Co. v. Hamburger, 
146 Md. 122, 125 A 914; Biogini v. 
Steynen, 124 Md. 369, 92 A 806. 
Mass.—Leonard v. Fowle, 255 Mass. 
531, 152 NB: 240; Noonan v.: P. M. 
Leavitt Co., 288 Mass. 481, 131 NE 
2997: Buckley v.. Sutton, 231 Mass. 
504,121 NB 527; Regan v. Cummings, 
228 Mass. 414, 117 NE 800; Winslow 
vy. New England Co-op. Soc., 225 
Mass. 576, 114 NH 748; Massie v. 
Barker, 224 Mass, 420, 113 NE 199, 
Rogers v. Phillips, 206 Mass. 308, 92 
NE 327, 28 LRANS 944; Hennessey v. 
Taylor, 189 Mass. 583, 76 NE 224, 
3 LRANS 345; Corey v. Havener, 182 
Mass. 250, 65 NE 69. 
Mich.—Simmons_yv._ Petersen, 207 
Mich. 508, 174 NW 536; Rotter v. 
Detroit United R. Co., 205 Mich. 212, 
171 NW 514; Patterson v. Wagner, 
904 Mich. 598, 171 NW 356. 
Minn.—Stanger v. Thompson, 153 
Minn. 488, 1909 NW 897; Johnson v. 
Norman, 147 Minn, 61, 179 NW 560; 
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as at the first.? 


hicle.* 


Meyers v. Tri-State Auto. Co, 121 
a 68, 140 NW 184, 44 LRANS 


Mo.—Mueller v. Holekamp, (A.) 
260 SW 118; White v. Handy, (A.) 
245 SW 613; Murray vy. St. Louis 


Wire, etc., Co., (A.) 288 SW 836; Mof- 
fatt v. Link, 207 Mo. A. 654, 229 SW 
836; Columbia Taxicab Co. v. Stroh, 
(A.) 215 SW 748; Priebe v. Crandall, 
(A.) 187 SW 605; Aronson v. Ricker, 
185 Mo. A. 528, 172 SW 641; Wiede- 
man v. St. Louis Taxicab Co., 182 Mo. 
A. 523, 165 SW 1105; McFern  v. 
Gardner, 121 Mo. A. 1, 97 SW 972. 

N.. H.—Tuttle v. Dodge, 80 N. H. 
304, 116 A 627. ‘ 

N. J.—Benson v. Brady, (Sup.) 135 
A 343; Peiss v. Bamberger, (Sup.) 
127 A 325; Cohen v. O’Brien, (Sup.) 
127 A 321. 

N. Y.—Doersam v. Isenburg, 205 
App. Div. 447, 199 NYS 569; Mendle- 


son vy. Van Rensselaer, 118 App. Div. 


516, 103 NYS 578; Murphy v. Wait, 
102 App. Div..121, 92,.NYS 258; Solo- 
mon v. Branfman, 170 NYS 24. 

N. D.—Armann v. Caswell, 30 N. D. 
406, 152 NW 813. 

Okl.—Teer v. Mueller, 105 Okl. 32, 
231 P 274; Wilson v. Roach, 101 Okl. 
30, 222 P 1000; Phillips.v. Classen, 
98 Okt. .82,2 219) 70:8) 
Aaronson, 91 Okl. 82, 216 P 102. 

Or.—Jones v. Sinsheimer, 107 Or. 
491, 214 P 375. ; j 

Pa.—Musgrave v. Slutsky, 286 Pa. 
298, 138 A 795; McFeeters v. Lee, 274 
Pa. 83, 117 A 798; Forsyth v. Goldes, 
71 Pa. Super. 437; Everitt v. .Auchu, 
66 Pa. Super. 443; MclIlhenny vy. 
Baker, 63 Pa. Super. 385; Fricker v. 
Philadelphia Rapid Transit Co. 63 
Pa. Super. 381. 
re I.—Kosrofian v. Donnelly, 117 A 
S. C.—Rochester v. Bull, 78 S. C. 
249, 58 SE 766. 

S. D.—Chrestenson v..Harms, 38 8S. 
D. 360, 161 NW 343. 

Tex.—Co-op. Furniture Co... v. 
Southern Surety Co., (Civ. A.) 264 
SW 201; Melton v. Manning, (Civ. A.) 
216;SW 488. 

Wash.—Lampe v. Jacobsen, 46 
Wash. 533,90 P 654. 

W. Va.—Glinco v. Wimer, 88 W. 
Va. 508, 107 SE 198. F 

Wis.—Shortle vy. Sheill, 172 Wis. 
53, 178 NW _ 304; Glatz v. Kroeger 
Bros. Co., 168 Wis. 635, 170 NW 934; 
Ouellette v. Superior Motor, etc., 
Works, 157 Wis. 531,'147 NW 1014, 
52 LRANS, 299. 

97.: Ark.—Terry Dairy -Co. v. 
Parker, 144 Ark. 401, 223 SW 6. 

Iowa.—Strever’ v.. Woodward, 178 
Iowa 30, 158 NW 504. 

Md.—Fisher y. City Dairy Co., 137 
Md. 601, 113 A 95. 

Pa.—Schoepp v. Gerety, 263 Pa. 538, 


NOG eAY Set: 
Va.—McNamara v.- Rainey Lug- 
gage ‘Corp. 139) Vary 197.) 123) SH 
515. 
98. Ala.—Gardiner v. Solomon, 200 


Ala. 115, 75 S 621, LRA1917BH 380. 
Conn.—Lose v. Fitzgerald, 135 A 
Oe aN 


D. C.—Terminal Taxicab Co. v. 
Blum, 54 App. 357, 298 Fed. 679. 

N. C.—Gilland v. Carolina, Crushed 
Stone Co., 189 N. C. 7838, 128 SE 
15 


8. 
Pa.—Backstrom v. Kaufmann Dept. 


Mitchell v. | 


| Co., 275 Fed. 932. 
: &o., 
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required where the evidence is practically the same 


[§ 1054] (b) Equipment and Condition of Ve- 
Upon conflicting evidence, whether defend- 
ant was guilty of negligence in respect of the 
equipment or condition of his motor vehicle,* and 
whether such negligence was the proximate cause of 
the injury,’ are questions of fact for the jury. 
Lights. While the evidence may be such as per- 
mits failure to display lights as required by statute 
to be held negligence as a matter of law,® in case 
of a conflict of evidence as to the use of lights,’ 
or as to their being lit,’ or as to the failure to 


Stores, Inc., 266 Pa. 489, 110 A 2385. 

Wash.—Mitchell v. Churches, 119 
Wash, 547, 206 P 6, 36 ALR 1132. 

Wis.—Isgro y. Plankinton Packing 
Co., 176 , Wis. 507, 186 NW 606; 
Groeschner v. John Gund Brewing 
Co., 173 Wis. 366, 181 NW 212. 

99. See statutory provisions. 

1. Maitland v. Mackenzie, 28 Ont. 
L. 506, 13 DomLR 129. 

Violation of regulations see infra 
§ 1090; and cross references therein 


2. Clark v. Sweaney, 176 N. C. 
one 97 SE 474, 175 N. C. 280, 95 SE 


3. Care required as to equipment 
and condition of vehicle in general 
see Supta, 35 pote Ur 
i ——Gunn y. Standard i 
Co., 275 Fed, 932. a 

Cal.—Phillips v. Hobbs-Parsons 
Co., 67 Cal. A..199, 227 P 622. 

lowa.—Daggy v. Miller, 180 Iowa 
1146, 162 NW. 854. 

<y.—Denunzio vy. Donohue, 204 Ky. 
705, 265 SW 299. 

Mass.—Lonergan v. American R. 
es Co., 250 Mass. 30, 144 NE 
Mich.—Wright vy. Crane, 142 Mich. 
508; 106 NW 71. 

Mo.—McCall v. B. Nugent Bros. 
Dry Goods Co., 236 SW 324; Parker 
v. Drake, (A.) 220 SW 1000. 

Pa.—Scheer v. Melville, 279 Pa. 
401, 123 A 853; Edwards v. Matt, 77 
Pa. Super. 140. 


& Caayeeacin 3 HUpol tae Coven: 

Outhern surety, -Co,,- (Civ. A.)* 92 

SW 201. : das 
[a] For example: (1) Defective 


atc Standard Oil 
Slippery step. 
McCall v. B. Nugent Bros. Dre Goode 
(Mo.) 236 SW 324. - (3) Knowl: 
edge of defective crank. Parker vy. 
Drake, (Mo. A.) 220 SW 1000. 

[b] Evidence sufficient to go to 


steering gear. 


| the jury.—Yarbrough vy. Carlson, 102 


Or. 2024) Be ted 

5. Bona v..S. R. Thomas Auto Co.; 
137 Ark. 217, 208 SW 306; Petrosky 
v. Danovitz, 86 Pa. Super. 22. 

6. Adler v. Martin, 179 Ala, 97, 59 
S597; Phillips v. Hobbs-Parsons Co. 
67 Cal. A. 199, 227 P 622: Johnson v. 
Gustafson, 233 Ill. A. 216, 

Failure to display lights as negli- 


422, (defective 


tai per se generally see supra § 


7. Cal.—Phillips v. Hobbs-Parsong 
Co., 67 Cal. A. 199, 227 P’ 622: West- 
ern Indemn. Co. v..Wasco Land, ete: 
Co., 51 Cal. A. 672, 197 P*.390- 
Mauchle v. Panama-Pac. Internation- 
al Pxposition Co., 37 Cal. A.'715, 174 
el: ge a 

el.—Townsend vy. Poynter f 
130 A 267. a aranis ee 

Ky.—Hardware Mut. Casualty Co. 
v. Union Transfer, etc., Co., 205 Ky, 
651,.266 SW 362. 


Mich.—Diederichs v. Duke, 234 
Mich. 136, 207 NW 874. 

Minn.—Thomas vy. Stevenson, 146 
Minn. 272, 178 NW 1021. 

Wash.—Devoto v. United Auto 
Transp.» Co., 128 Wash. 604, 223 Pp 
1050; Walker v. Butterworth, 122 
Wash, 412, 210 P 813. 

8. Walker v. Butterworth, supra; 


Callies v. Reliance Laundry Co., 182 
Wis. 53, 195 NW 975. 
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display lights being the proximate cause of the 
injury,? the question is one of fact. 

[§ 1055] (c) Specific Acts'°—aa,. Control. 
question whether the driver had his car under con- 
trol is usually for the jury, as is also the question 
whether defendant, in losing control,” or in his use 
of the emergency brake,* acted negligently. On the 
other hand, the uncontroverted evidence may show 


9. Diederichs v. Duke, 234 Mich. 
136, 207 NW 874; Gleason v. Lowe, 
232 Mich. 300, 205 NW 199; Thomas 
vy. Stevenson, 146 Minn. 272, 178 NW 
1021; Hatch vy. Daniels, 96 Vt, 89, 117 
A 105. 

10. Care as to control see supra 
§§ 634-645. 

11. Iowa.—Ryan vy. Trenkle, 199 
Iowa 636, 200 NW 318. 

N. J.—Géise v. Mercer Bottling Co., 
STON. J. Ta, 224, 94 A 24. 

Pa.—Parznik y, Central Abattoir 
Co.) 23840 Pa. 893, 130 ANS 725) Rosen- 
thal v. Philadelphia Phonegraph Co., 
274° Pa. 236, 117 A 790; Moraski v. 
Yellow Cab Co., 84 Pa. Super. 605; 
Yoder v. Bosworth, 63 Pa. Super, 480. 

R. l.—McwWright v. Providence Tel. 
Com 4 Rate 196, 131A 841. 

Wash.—Simonson v. Huff, 124 
Wash. 549, 215 P 49: 

Wis.—Salo v. Dorau, 191 Wis. 618, 
211 NW 762. 

[a] At street intersection.—Ryan 
v. Trenkle, 199 Iowa 636, 200 NW 3218; 
Parznik v. Central Abattoir Co., 284 
Pa. 393, 181 A 372; Moraski v. Yellow 
Cab Co., 84 Pa. Super. 605; Simonson 
v. Huff, 124 Wash. 549, 215 P 49. 

[b] Passing another car.—Mc- 
Wright v. Providence Tel. Co., 47 R. 
TI. 196, 181 A 841; Salo v. Dorau, 191 
Wis. 618, 211 NW 762. 

[ec] Turning corners.—Rosenthal 
v. Philadelphia Phonograph Co., 274 
Pa. 236, 117 A 790. 

{d] Running into deep  rut.— 
Geise v. Mercer Bottling Co., 87 N. J. 
L. 224, 94 A 24. 

Lorenz v. Conners, 218 App. 
Div. 199, 218 NYS 121. 

{a] Going downhill.—Lorenz _v. 
Conners, 218 App. Div. 199, 218 NYS 
121. 

13. Dudley v. Kingsbury, 199 
Mass. 258, 85 NE 76. 

14. Ryan v. Trenkle, 199 Iowa 636, 
200 NW 318. 

[a] Temporary loss of control by 
collision, Bishop v. Wight, 221 Fed. 
392, 137 CCA 200. 


15. Care as to speed see supra §§ 
634-645, 

16. Cal.—Dillon v. Qualls, 63 Cal. 
A. 637, 219 P 754; Rodgerson v. Le 
Baron, 58 Cal. A. 665, 209 P 216; 
Shimoda v. Bundy, 24 Cal, A. 675, 
142 P 109. 


Conn.—Brown v. New Haven Taxi- 
cab Co., 93 Conn. 251, 105 A 706. 
Til.—Sullivan y. William Ohlhaver 
Co., 291 Til. 359, 126 NE 191, 
Towa.—Shaffer vy. Miller, 185 Iowa 
AT2. LTO NW, 187... 
Me.—Fernald v. French, 122 Me. 
565, 120 A 58. 
Md.—Deford y. Lohmeyer, 147 Md. 
472, 128 A 454. 
Mo.—Llywelyn v. Lowe, (A.) 239 
SW 535. ; 
N. Y.—Baker v. Close, 137 App. Div. 
529, 121 NYS 1079 [aff 204 N. Y. 92, 
97 NE 501, 38 LRANS 487]; Brewster 
v. Barker, 129 App. Div. 724, 113 NYS 


1026. 
Pa.—Lancaster v. Reese, 260 Pa. 
0, 

39% 121, 


103 A 891, 
t.—Lee v. Donnelly, 95 Vt. 
113 A 542. 

Wash, — Devoto v. United Auto 
Transp. Co., 128 Wash. 604, 223 P 
1050: Eddy v. Spelger, 117 Wash. 632, 
201 898; Singer v. Martin, 96 Wash. 
231, 164 P 1105; Jones v. Wiese, 88 
Wash. 356, 153 P 330; Mosso v. EH. 
El. Stanton Co., 75 Wash. 220, 134 P 
941, LRA1916A 943. 

17. See cases infra this note. 

[a] Collision between vehicles.— 


MOTOR VEHICLES 


The 


(1) Approaching each other. Wolf 
v. Sweeney, (Conn.) 112 A 869; Taxi- 
cab Co. v. Hamburger, 146 Md. 122, 
125 A 914; Raybourn v. Phillips, 160 
Mo. A, 534, 140 SW 977; Mc Fern v. 
Gardner, 121 Mo. A. 1, 97 SW 972; 
Hand v. Bailey, 78 Pa. Super. 207; 
Cameron v. Miller, 43 S. D. 429, 180 
NW 71. (2) Going in the same di- 
rection. Gleason vy. Lowe, 232 Mich. 
300, 205 NW 199; Salo v. Dorau, 191 
Wis. 618)/ 211. NW 762. (3) Ata 
street intersection, McCaa Vv. 
Thomas, 207 Ala. 211, 92 S 414; Mar- 
chese v. Metheny, 23 Ariz. 333, 203 
P 567; Brown v. New Haven Taxi- 
CabiCo.,! 93-,Conn! 251; H05< A. 706% 
Cloyes v. Plaatje, 231 Til. A. 1838; 
Wagner v. Kloster, 188 Iowa 174, 175 
NW 840; Hawkins v. Ermatinger, 211 
Mich. 578, 179 NW 249; Westerman 
v. Brown Cab Co., (Mo, -A.) 270 SW 
142; Mueller v. Holekamp, (Mo. A.) 
260 SW 118; Ensor v. Compton, 110 
Nebr. 522, 194 NW 458; Carey v. 
Deems, LORIN] (Seb. 419129 APL 
King v. Merry, 70 Pa. Super. 121; 
Fow v.' Adams Express Co, 68 Pa. 
Super. 345; Everitt v. Auchu, 66 Pa. 
Super, 443; Estes v. Babcock, 119 
Wash. 270, 205 P 12. (4) At a pri- 
vate driveway. Uhl vy. Fertig, 56 
Cal. A. 718, 206 P 467. (5) Parked 
car. . Cargall vi. Riley, 209: Ala. 183; 
95 S 821; Shapiro v. Lyon, 254 Mass, 
110, 149 NE 5438; Aronson vy. Ricker, 
185 Mo, A. 528, 172 SW 641. 

[b] Striking pedestrian. — (1) 
Crossing a street. Burgesser v. Bul- 
locks) 4190. -Cals °673,\2 2145. PiC6495 
Reaugh v. Cudahy Packing Co., 189 
Cal. 335, 208 P 125; Bloom v. Allen, 
61 Cal. A, 28, 214 P 481; Hartwig v. 
Knapwurst, 178 Ill. A. 409; Balti- 
more City Taxicab Co. v. Emanuel, 
125 Md, 246, 93 A 807; Halzle v. Har- 
greaves, 233 Mich. 234, 206 NW 356; 
Kuitula v. Abbott, 229 Mich. 84, 201 
NW i186; Quigley v. Yellow Taxicab 
Co., 225 Mich. 275, 196 NW 198; Wil- 
son v. Johnson, 195 Mich. 94, 161 NW 
924; McMahon v. Flynn, 154 Minn. 
326, 191 .NW 902; Moore’ v... P..| Jt 
Downes Co., 150 Minn. 333, 185 NW 
395; Hinkel v. Stemper, 148 Minn. 77, 
180 NW 918; Ternetz v. St. Louis 
Lime, etc., Co., (Mo.) 252 SW 65; 
Schinogle v. Baughman, (Mo. A.) 228 
SW 897; Woods vy. Kansas City Light, 
etc., Co., (Mo. A.) 212 SW 899; Pe- 
dersen v. Dolgar, 196 App. Div. 941, 
188 NYS 145; Mackin v. Patterson, 
270. Pa. 107) ) 112) AS 738 dorala sve 
Rinehart; (2438 Pa. 9281, 89. A 967; 
Walker v. Butterworth, 122 Wash. 
412, 210 P 813; Eddy v. Spelger, 117 
Wash. 632, 201 P 898; Saltzberg v. 
Tax, 185 ‘Wis. 372, 200 NW 863; 
Callies v. Reliance Laundry Co., 182 
Wis. 538, 195 NW 975; Geffert v. Kay- 
ser, 179 Wis. 571, 192 NW 26.'. (2) 
Walking in the street. Randolph v. 
Bunt 41 "Cale AS TT 39. el esrebascoss 
Kelly v. Vucklich, 111 Kan. 199, 206 
P 894: Sweeney v. Moreland Bros. 
Go., 227 Mich. 203, 198 NW 9382; De 
Carvaiho v. Brunner, 223 N. Y. 284, 
119 NE 5638. (3) Boarding a street 
ear. O’Dowd v. Newnham, 13 Ga, A. 
220, 80 SE 36; Adams v. Averill, 87 
Vt. 230, 88: A 738; Gosa v. Hyde, 117 
Wash. 672, 202 P 274. (4) On the 
sidewalk. West v. Jaloff, 113 Or. 
184, 232 P 642, 36 ALR 1391; Murray 
v. Yellow Cab Co., 180 Wis. 314, 192 
Nw 1021. 

[ce] Striking children.—(1) Gen- 
erally. Odalovich v. Weir, 132 Wash. 
BN, 232" P2170 %.(2) ~Playine* inthe 
street. Osberg v. Cudahy Packing 


a 


[§§ 1054-1056 


absence of negligence as a matter of law.'* 

[§ 1056] bb. Speed.’® 
conflicting or different inferences may reasonably 
be drawn therefrom, questions as to what the speed 
of the vehicle causing the injury was at the time 
of the accident,!® whether driving at such speed was 
negligent!” in connection with other circumstances 
existing in the particular case,’* and whether de- 


Wherever the evidence is 


Co., 198" Ill. A. 5515 Clark “v, (Blane 
217 Mass. 179, 104 NE 435; Ballman 
v. H. A. Lueking Teaming Co., 281 
Mo, 342, 219 SW 603; Liywelyn vy, 
Lowe, (Mo. A.) 239 SW 535; Sasse 
v. Hale Morton Taxi, etc., Co., 139 
Wash. 359, 246 P 940. (3) Crossing 
the street. Taylor v. Lewis, 206 Ala. 
338, 89 S 581; Hicks v. Simonsen, 307 
Mo. 307, 270 SW 318; Roland v. An- 
derson, (Mo. A.) 282 SW 752; Greco 
v. Schmidt, 101 N. J. L. 554, 129 A 
146; Lewis v. National Cash Regis- 
ter Co.,»84 N. J. L598, 87, A 3452 
Minaresik v. Blank, (N. J. Sup.) 132 
A251; Kuehne v. Brown, 257 Pa, 37, 
101 A 77; McFaddin y. Anderson Mo- 
tor (Conc LSS: Ca 309; 
Simonson v. Huff, 124 Wash. 549, 215 
i} 49. (4) Walking in the street. 
Bains Motor Co. v. Le Croy, 209 Ala. 
345, 96 S 483. (5) Standing in the 


street. Haake v. Davis, 166 Mo. A, 
249, 148 SW 450. 
{d] Injuries to guests or passen- 


gers.—Johnson v. Coey, 237 Ill. 88, 
86 NE 678, 21 LRANS 81; Bolton vy. 
pladsen, 205 App. Div. 180, 199 NYS 

{e] Frightening animals.—Hardy 
v. Cloe, 165 Ark. 253, 263 SW 968; 
Christy v. Elliott, 216 Ill. 31, 74 NE 
1035, 108 AmMSR 196, 1 LRANS 215, 

{[f{] Reckless speed injuring un- 
registered foreign car.—Where an 
automobile, operating in a foreign 
state without registration in viola- 
tion of its laws, and under the law 
of such state entitled only to pro- 
tection against reckless, wanton, or 
willful injury, is damaged in a col- 
lision on a highway in such state, 
the question whether the defendant’s 
speed was such as to constitute will- 
ful negligence is, on conflicting evi- 
dence, for the jury. United Transp. 
Co. v. Hass, 91 Misc. .311, 155 NYS 
110 [aff 171 App. Div. 971 mem, 155 
NYS 1145 mem] (construing Massa- 
chusetts rule). 

18. See cases infra this note. 

{a] Approaching crosswalk.—(1) 
Generally. Kuitula vy. Abbott, 229 
Mich. 84, 201 NW 186. (2) At a 
rapid rate on wet pavement. Cloyes 
v. Plaatje, 231 Ill. A. 183. 
miles an hour without sounding the 
horn. Ternetz v. St. Louis Lime, etc., 
Co., (Mo.) 252 SW 65. (4) Twelve or 
fifteen miles an hour. Mackin vy. 
Patterson, 270 Pani 102,45 dl 2. A M7ese 
(5) Fifteen or twenty miles an hour 
on a dark night without lights. Saltz- 
berg v. Tax, 185 Wis. 372, 200 NW 
863, (6) Fifteen to twenty-five miles 
an hour with a group of children 
crossing the street in view. Taylor 
v. Lewis, 206 Ala, 388, 89 S 581. (7) 
In excess of twenty-five miles an 
hour through a_ street known by 
the driver to be frequented by chil- 
dren. Greco v. Schmidt, 101 N. J, L. 
554, 129 A 146, ; 

[b] Approaching street intersec- 
tion: (1) At particular rates per 
hour. Palmer. Transfer Co. vy. 
Dougherty, 140 Ky. 120, 130 SW 980 
(seven or eight, near the intersection 
of two important streets in a busi- 
ness section); Taxicab Co. v. Otten- 
ritter, (Md.) 135 A 587 (thirty); Mc- 
Mahon v. Flynn, 154 Minn, 326, 191 
NW 902 (eight to twenty, on an 
upgrade); Westerman vy. Brown Cab 
Co., (Mo. A.) 270 SW 142 (twenty- 
seven); Mueller v, Holekamp, (Mo. 
A.) 260 SW 118 (forty); Schinogle 
v. Baughman, (Mo. A.) 228 SW 897 
(more than ten); Ensor y. Compton, 
110 Nebr. 522,194 NW 458 (forty to 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


108 SE 919; 


(3) “ren 


~ §§ 1056-1057] i 
fendant’s speed was the proximate cause of the 
injury,!? are for the jury. There must be some evi- 
dence that the speed was unreasonable under the 
circumstances in order to take the case to the jury 
on this issue,”° but direct testimony as to speed is 
not required, evidence of facts sufficient to justify 
an inference of negligence being  sufficient.21 
Whether driving at a speed less than that fixed by 
ordinance was negligent under the cireumstances,?? 
or at what distance away from an intersecting road, 
under the conditions shown to exist, a driver going 
at a rate otherwise legal should reduce his speed?? 
are generally questions for the jury. 
Under statutes limiting speed to a rate that is 


hour). 
[k] 
Dorau, 


fifty); Carey v. Deems, 101 N. J. L. 
419, 129 A 191 (twenty or thirty); 
West v. Jaloff, 113 Or. 184, 232 P 
642, 36 ALR 1391 (thirty); Heg v. 
Mullen, 115 Wash. 252,° 197 RP 61 
(forty-five or fifty). (2) With speed 
unslackened after seeing a group of 
pedestrians on the crossing. Gef- 


191 Wis. 


ears). 


{1] Children 


MOTOR VEHICLES 


In line of traffic—Salo _ v. 
618, 
(following plaintiff’s car in a line of 


in street.—(1) 
twenty-five miles an hour. 
v. Lowe, (Mo. A.) 239 SW 535. 
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safe and reasonable,?* the question what is a safe 
and reasonable speed under the circumstances of a 
particular case is for the jury.25 Even though a 
violation of a speed ordinance is established by the 
proof, the question whether the violation was the 
proximate cause of the injury is for the jury.2® 

[§ 1057] cc. Lookout.?? In accordance with the 
rules already stated,?® wherever the evidence is con- 
flicting or different inferences may reasonably be 
drawn therefrom, questions as to whether the driver 
of the vehicle causing the injury was keeping a rea-. 
sonably careful lookout at the time of the acci- 
dent,?® and whether his failure to do so was the 


198 NW 932. (3) Fifty feet. Wilson 
v. Johnson, 195 Mich. 94, 161 NW 924. 
(4) Twenty feet. Pedersen v. Dolger, 
196 App. Div. 941, 188 NYS 145. 
19. I11.—Johnson v. Coey, 237 Ill. 
88, 86 NE 678, 21 LRANS 81; Wal- 
lace v. Yellow Cab Co., 238 Ill. A. 283. 
Mo.—Hart v. Kessler, (A.) 263 SW 


211 NW 762 


At 
Llywelyn 
(2) 


fert v. Kayser, 179 Wis. 571, 192 NW 
26. (3) With speed unslackened after 
seeing the plaintiff’s automobile ap- 
proaching the intersection on a cross 
street, Thrapp v. Meyers, 114 Nebr. 
689, 209 NW 2388, 47 ALR 585. 

[c] Passing around car.— (1) 
Hight to thirty-five miles an hour in 
a street containing iron telegraph 
poles. Stern v. International R. Co., 
167 App. Div. 503, 153 NYS 520 [aff 
220° NS Y!..284,-115 NB 759], (2) 
Twenty-five miles per hour on an icy 
street. Nafziger v. Mahan, (Mo. A.) 
191 SW 1080. (3) Thirty miles an 
hour at midnight in a city street. 
Cargall v. Riley, 209 Ala. 183, 95 S 
821. (4) To avert rear end collision, 
and then striking a pedestrian cross- 


ing the street. . Moore v. P. J. Downes 


Co., 150 Minn. 3338, 185 NW 395. 

{d] Passing street car.—Hille- 
brant v. Manz, 71 Wash. 250, 128 P 
892 (twenty-five miles an hour on 
wet pavement). 

fe] Turning corner.—(1) At great 
speed, when the road was soft and 
slippery. Loftus v. Pelletier, 223 
Mass. 68, 111 NE 712. (2) At great 
speed and driving on the wrong side 
of the road. Hawkins v. Ermatinger, 
211 Mich. 578, 179 NW 249, (3) 
Twenty-five miles an hour at night 
on an unfamiliar road when another 
automobile was approaching, the 
headlights of which might blind de- 
fendant. Bolton v. Madsen, 205 App. 
Div. 180, 199 NYS 353. 

{f{] Overtaking pedestrian.—Hin- 
kel vy. Stemper, 148 Minn. 77, 180 NW 


918. 

{g] Racing on highway.—Kelly v. 
Vucklich, 111 Kan. 199, 206 P 894; 
Reader v. Ottis, 147 Minn. 335, 180 
NW 117, 16 ALR 463; De Carvalho v. 
Brunner, 223 N. Y. 284, 119 NE 568. 


{h] Without sounding horn.— 
Breashears v. Arnett, 144 Ark. 196, 
222 SW 28. 

[i] Through crowded _  street.— 
(1) Generally. Lewis v. National 


Cash Register Co., 84 N. J. L. 598, 87 
A. 345, (2) Hight miles an hour. 
Adams y. Averill, 87 Vt. 230, 88 A 
738. (8) Hight or ten miles an hour 
through a narrow lane made by pe- 
destrians. Darish v. Scott, 212 Mich. 
139, 180: ‘NW 435. (4) Twelve to 
fifteen miles an hour ‘in the thick of 
traffic. Lorah vy. Rinehart, 243 Pa. 
231, 89.A 967. (5) Faster than a fast 
walk through a crowd congregated 
about a disabled automobile. Haake 
v. Davis, 166 Mo. A. 249, 148 SW 450. 
(6) Going six feet beyond the place 
of accident before stopping. Aron- 
son v. Ricker, 185 Mo. A. 528, 172 SW 
641. (7) Through a street where a 
large number of cars were parked at 
the curb and liable to turn into the 
street. Sullivan v. William Ohlhaver 
Co., 291 Tl: 359, 126 NE 191. 

{j] In city street.—Sasse v. Hale 
Morton Taxi, etc., Co., 139 Wash. 359, 
246 P 940 (thirty or forty miles an 


LG) 


At fifteen to twenty-five miles an 
hour through a park boulevard. Clark 
v. Blair, 217 Mass. 179, 104 NE 485. 
(3) At eight to twelve miles an hour. 
Osberg v. Cudahy Packing Co., 198 
Ill. A, 551. (4) With speed unslack- 
ened. Ballman v. H. A. Lueking 
Apa ae! Co., 281 Mo. 342, 219 SW 


{m] Through school zone.—Mc- 

Faddin v. Anderson Motor Co., 118 
S. C. 309, 108 SE 919. 
Wet pavements.—(1) At high 
. Bloom vy. Allen, 61 Cal. A. 
28, 214 P 481; Hartwig v. Knapwurst, 
178 Till, A. 409. (2) At thirty to 
forty-five miles an hour. Kaufman 
v. Sickman, 116 Wash. 672, 200 P 481. 
(8) At twenty-five to thirty-five 
miles an hour in a thickly settled or 
business district. Shapiro y. Lyon, 
254 Mass. 110, 149 NE 543. (4) At 
twenty or twenty-five miles an hour 
while approaching a busy street in- 
tersection. Quigley v. Yellow Taxi- 
cab Co., 225 Mich. 275, 196 NW 198. 
(5) At twelve miles an hour on a 
dark and rainy night, while the rain 
on the windshield and the lights of 
approaching automobiles obstructed 
the driver’s vision. Reynolds vy. 
Knowles, 223 Mich. 70, 193 NW 900. 

[o] Going downgrade.—(1) At 
twenty-five miles an hour. Wolf v. 
Sweeney, (Conn.) 112 A 869.: (2)*At 
a fast rate of speed over a hard 
surfaced pavement made slick by oil 
and rain without attempting to stop 
and while in plain view of a five- 
year-old child attempting to cross on 
a street crossing. Hicks v. Simon- 
sen, 307 Mo. 307, 270 SW 318. 

{p] Going upgrade.—Raybourn v. 
Phillips, 160 Mo. A. 534, 140 SW 977 
(ten miles an hour while nearly at 
the top of the hill). 

{q] At night without lights.— 
Twenty miles an hour while 
approaching a street crossing. Cal- 
lies v. Reliance Laundry Co., 182 
Wis. 538, 195 NW 975. (2) Twenty 
or twenty-five miles an hour. Mc- 
eran v. Gardner, 121 Mo, A. 1, 97 SW 


72. 

{r] With dimmed lights.—Burges- 
ser v. Bullock’s, 190 Cal. 673, 214 P 
649 (at twenty miles an hour), 

[s] Obstructions to view.—Simon- 
son v. Huff, 124 Wash. 549, 215 P 49 
(at street intersection), 

{t] Blinded by lights of approach- 
ing car.—Gleason v. Lowe, 232 Mich. 
300, 205 NW 199 (speed unslackened), 


{u] Through fog or smoke.— 
Hand v. Bailey, 78 Pa. Super. 207 
(smoke); Devoto v. United Auto 
Transp. Co., 128 Wash. 604, 223 P 
1050 (fog). 

[v] Distance covered by defend- 
ant ' before stopping.—(1) While 


plaintiff’s car was crossing street. 
Taxicab Co. v. Hamburger, 146 Md. 
122, 125 A 914. (2) One hundred and 
sixty feet upgrade. Sweeney v. 
Moreland Bros. Co., 227 Mich. 208, 


462; Llywelyn v. Lowe, (A.) 239 SW 
535; La Duke v. Dexter, (A.) 202 SW 
254; Haake v. Davis, 166 Mo. A. 249, 
148 SW 450. ’ 

N. J.—Reilly v. Cohen, 132 A 650; 
Berglund v. Hild, (Sup.) 135 A 52. 

N. C.—Albritton v. Hill, 190 N. C. 
429, 1380 SE 5. 

Pa.—King v. Merry, 70 Pa. Super. 
121; Webster v. Adams Express Co., 
69 Pa. Super. 547. A 

S. D.—Cameron v. Miller, 43 S. D. 
429, 180 NW 71. 

Wash.—Von Saxe vy. Barnett, 125 
Wash, 639, 217 P 62; Wickman Vv. 
Lundy, 120 Wash. 69, 206 P_ 842. 

Wis.—Murray v. Yellow Cab Co., 
180 Wis. 314, 192 NW 1021. 

[a]. Wheel dropping off.—Murray 
v. Yellow Cab Co., 180 Wis. 314, 192 
NW 1021. 

[b] Overturning of automobile.— 
Berglund v. Hild, (N. J. Sup.) 135 A 
52. 

[ec] 
—Von Saxe v, Barnett, 
639, 217 P 62. ; 

{d% Loss of control.—Wickman v. 
Lundy, 120 Wash. 69, 206 P 842. 

20. Young v. Patrick, 323 Ill. 200, 
153 NE 623; Wener v. Pope, 209 Ky. 
553, 273 SW 92; Tarbutton v. Am- 
briz, (Tex. Civ. A.) 259 SW 259. 

21. Young v. Patrick, 323 Ill. 200, 
153 NE 623; Ackerman v. Stacey, 157 
App. Div. 835, 143 NYS 227, 

[a] Distance car skidded.—Young 
v. Patrick, 323 Ill. 200, 153 NE 623. 

22. Shaffer v. Miller, 185 Iowa 472, 
170 NW 787; Livingstone v. Dole, 184 
Iowa 1340, 167 NW 639; Hawkins v. 
Ermatinger, 211 Mich. 578, 179 NW 
249; Walker v. Butterworth, 122 
Wash. 412, 210 P 813. 

23. Lawrence v, Goodwill, 44 Cal. 
ALS 4407 186 (P® [81.2 Blackburn Siw 
Marple, 43 Cal, A. 141, 184 P 875. 

24. See statutory provisions, 

25. -Reaugh v. Cudahy Packing 
Goi, 189 Cal. 335, .208) 1Po125% Bis: 
Daniels, 188 Cal. 686, 192 P 442, 21 
ALR 1172; Wallace v. Yellow Cab 
Co., 238 Ill, A. 283; Wales v. Van- 
derhoof, 15 Oh. A. 147; Lachance v. 
Myers, 98.Vt. 498, 129 A 172; Duprat 
v. Chesmore, 94 Vt. 218, 110 A 305. 

26. Bona v. S, R. Thomas Auto 
Co., 137 Ark. 217, 208 SW 306; Jones 
v. Tanner, 26 Ga. A. 140, 105 SE 705. 

27. Care required in keeping look- 
out see supra §§ 624-627. 

28. See supra §§ 1048-1053. 

29. See cases infra this note. 

{a] Driving into the _ traffic.— 
Duggan v. Forderer, (Cal. A.) 249 P 
533; Mitchell v. Newham, 198 App. 
Div. 372, 190 NYS 459. 


Boy jumping in front of car. 
ee avaD 125 Wash. 


[b] Gollision. — (1) With  ap- 
proaching vehicle. McFern v. Gard- 
ner, 121,sMoitA.,:1, 97 Sw 972: .€2) 


With a vehicle going in the same 


direction. Gornstein v. Priver, 64 
Cal. AG. 24955 2214P 3965) Mrieker y: 
Philadelphia Rapid Transit Co., 63 
Pa. Super. 381; Salo v. Dorau, 191 
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proximate cause of the injury, are for the jury.*° 
Where the uncontroverted evidence establishes the 
fact of the defendant’s duty to keep a lookout at 
the place of the accident, that he failed to do so and 
that he could have seen the danger if he had looked 
in time to have prevented the injury, his negligence 
and its operation as the proximate cause of the 
injury are established as matter of law.*! 

‘[§ 1058] dd. Horn, Whistle, or Bell Signals.** 
Where the evidence is conflicting, questions as to 
whether a warning signal was given;** whether, if 
it was given, it was an adequate signal under the 
circumstances ;*4 whether, if it was not given, such 
failure was negligence ;*° and whether, in such case, 
the failure was the proximate cause of the injury*® 
suffered by plaintiff ;?7 are for the jury. Where the 
evidence on the issue is positive and uncontradicted, 
it may be held as a matter of law that defendant 
gave the proper signal;** that an obstruction to the 
view, making it obligatory upon. defendant under the 
statute to give a warning, existed;*® or that defend- 
ant was not negligent.*° 

Sufficiency of evidence for jury. There must be 
some evidence in the case tending to show that de- 
fendant did not give the proper signal to take that 
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single witness that no signals were given will, how- 
ever, be sufficient for this purpose.** And negative 
testimony of plaintiff that he did not hear the signal 
has been held sufficient for..this purpose in the 
absence of positive evidence’ that defendant gave 
such warning.*? Where there is in the case nega- 
tive testimony that the signals were not heard and 
positive testimony to the effect that they were given, 
some authorities hold that the conflict carries the 
issue to the jury,** especially when supplemented 
by evidence that the witness who testifies he did not 
hear was listening and could have heard.*® Other 
authorities hold that negative testimony of plaintiff 
that he did not hear will not take the case to the 
jury in the face of positive testimony of disinter- 
ested witnesses that the signal was given,*® or in the 
absence of positive testimony of plaintiff that he 
was giving heed to passing vehicles and listening 
for their signals.** 

[§ 1059] ee. Hand Signals.** Where the evidence 
is conflicting or different inferences may reasonably 
be drawn therefrom as to whether or not the driver 
of the vehicle causing the injury gave a proper hand 
signal at the time of the accident, questions as to 
whether such signal was given,*® and whether a 


a= | 

[§§ 1057-1059 
/ 

| 

| 


issue to the jury.*1 Affirmative testimony of a 
Wis. 618, 211 NW 762; Cunnien v.| part of the city which sought to re- Wash.—Tooker Vv: Perkins, 86 
Superior Iron Works Co., 175 Wis.| cover value of the lamp-post, de-| Wash. 567, 150 P 1138. 
172, 184 NW 767, 18 ALR 667. (3)|fendant is guilty of negligence as Wis.—Vanden Heuvel v. Schultz, 
At street intersections. Woodruff v.| matter of law. Fairbury v. Barnes,| 182. Wis. 612, 197 NW 186; Cunnien 
Ewald, 131 Wash. 285, 230 P 149.} 228 Ill. A. 389. v. Superior Iron Works Co., 175 Wis. 
(4) With a parked car. Griffin v. {b] Driving into tree.—Where de-| 172, 184 NW 767, 18 ALR 667. 
MeNei!, 198 Iowa 1359, 201 NW 78;]}fendant’s failure to keep a proper [a] Where plaintiff saw defend- 
Jolman vy. Alberts, 192 Mich. 25, 158} lookout ahead was due to his losing|ant’s car before the accident.— 
NW 170. the ignition: key and his looking for] Walmer-Roberts v. Hennessey, 191 
{c] Striking pedestrian.—(1) Gen-|it on the floor of the automobile | Iowa 86, 181 NW 798. E ‘ 
erally. Terminal Taxicab Co. v.| while the automobile was going re- 36. McMahon vy. Flynn, 154 Minn. 
Blum, 54 App. (D. C.) 3857, 298 Fed.| sulting in the car crashing against a/ 326, 191 NW 902; McKinney v. Bissel, 
679; Deford v. Lohmeyer, 147 Md.|tree and injuring plaintiff, a guest] (Mo. A.) 263 SW 533; Steigleder v. 


472, 128 A 454; Schinogle v. Baugh- 
man, (Mo. A.) 228 SW 897; Aronson 
wv. Ricker, 185 Mo, A..528, 172 SW 
641; Edwards v. Mott, 77 Pa. Super. 
140; Richards v. Palace Laundry Co., 
55 Utah 409, 186 P 439; Saltzberg v. 
Tax, 185 Wis. 372, 200 NW 863. (2) 
Driver of an electric automobile al- 
lowing her guests to occupy a seat 
in front of her, obstructing her view, 
Aronson v. Ricker, supra. 3) 
Driver of left-hand drive automobile. 
Myers v. Kennedy, 306 Mo. 268, 267 
SW 810. . (4) Defect in the lighting 
system. Hanna v. Royce, 119 Or. 450, 
249) P73, (5) Coming out. of a 
private driveway. Tuttle v. Briscoe 
Mfg..Co., 190:Mich,. 22, 155 NW 724. 
{d] Striking children.—(1) Child 
darting out in front of the car. Beno 
wv. .Kloka, 211 Mich, 116, 178 NW 
646. (2) Defendant looking toward 
the rear of his automobile. Horn- 
buckle v. McCarty, 295 Mo. 162, 243 
SW. 327, 25 ALR .1508. (3) Child 
crossing the street. Tocco v, C.D. 
Kenny Co., (Mo. A.) 269 SW 928; 
Truva v. Goodyear Tire, etc., Co., 113 
Wash. 413, 194 P 386. (4) Child 
emerging from an alley into the 
street on a coaster... Bulger v. Yam- 
aoka, 111 Wash: 646, 191 P 786. (5) 
Group of children crossing. a bridge. 


Stoffie v. Hilker, 189. Wis. 414, 207 
NW 685. 
30. Griffin v. ,McNeil, 198 Iowa 


1359, 201 NW 78. 

31.. Kutz v. General Baking Co., 
87 Pa. Super. 297. 

[a] Driving into lamp-post.— 
Where the evidence shows that the 
defendant driver of an automobile 
struck a lamp-post located in the 
center of intersecting streets, break- 
ing it to pieces, where the evidence 
shows beyond contradiction that the 
jamps on the post were lighted at the 
time and that defendant had ample 
room to the right of the lamp-post 
and there is no evidence in the case 
of contributory negligence on the 


riding with defendant, defendant is 
negligent as a matter of law. Sheean 
v. Foster,’ (Cal. A.) 2510P 235. 

32. Care required as to signals or 
warnings of approach see supra §§ 
628-632. 

33. Iowa.—Johnson vy. Kinnan, 195 
Iowa 720, 192 NW 863. 

Ky.—United Casket Co. v. Reeves, 


| 206 Ky. 581, 267 SW_1108. 


Mo.—Ternetz v. St. Louis Lime, 
ecce., Co., 252 SW 65: Collins v. Kam- 
per, (A,) 272 SW 1053;: Grouch v. 
Heffner, 184 Mo. Av 365, 171 SW 23. 

Oh.—Richards v. Cleveland Jewish 
Orphan Home, 22 Oh, A. 475, 154 NE 
61 


Wash.—Horney v. Giering, 132 
Wash. 555, 231 P 958; Wstes 'v. Bab- 
cock, 119 Wash. 270, 205 P12. | 

34. Coppock y. Schlatter, 193 Ill. 
A. 255; Walmer-Roberts v. Hennes- 
sey, 191 Iowa 86,:181:. NW 798; Leon- 
ard v. Fowle, 255 Mass. 531,, 152; NE 
240. 

[a] Small bells. — Coppock § v. 
Schlatter, 193 Ill, A: 2535. 

{b] Second signal.——-Whether de- 
/fendant is guilty of negligence in not 
sounding. his, horn a,second time as 
he came nearer to the boys. after 


‘having Signaled to them once when 


they were three hundred feet away 
is a question for the jury, Leonard 


v. Fowle, 255 Mass.).531, 152 NE, 240. | 


25. Cal.—Gross v. Burnside, 186 
Cal: 467, 199 P 780; Squier v. Davis 
Standard Bread Co,, 181 Cal. 5338, 185 
P 391; Marston v. Pickwick Stages, 
Inc., (A.) 248 P 930. 

. Conn.—Griffin v. Wood, 93 Conn. 99, 
105 A 354. 

Ga.—O’Dowd v. Newnham, 13 Ga. 
A. 220, 80 SE 36. 

Ida.—Carpenter. v. McKissick, 37 
Ida. 729, 217 P 1025. 

Ky.—Newbold v. Brotzge, 209 Ky. 
218, 272 SW 755; United Casket Co. 
v. Reeves, 206 Ky. 581, 267 SW 1108. 

Tex.—Lefkovitz v. Sherwood, (Civ. 
A.) 186 SW 850. 


Lonsdale, (Mo, A.) 253 SW 487. 
37. Carlisle v. Hargreaves, 
Wash. 383, 192 P 894. 
38. 
39 20 ea. Oa: 
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Werner v. Yellow 
Cab Co., 177 Wis. 592, 188 NW 77. 

39. Carlson v. Meusberger, 200 
Iowa 65, 204 NW 432. 

40. Walker v. Butterworth, 122 
Wash. 412, 210 P 813. 

41. Mitchell v. Newham, 198 App, 
Div. 372, 190 NYS 459; Flanigan v. 
McLean, 267 Pa. 5538, 110 A. 370; 
Walker v. Butterworth, 122 Wash. 
412, 210 P, 813. : . ; 

42. Ternetz v. St. Louis Lime, ete., 
Co., (Mo.) 252 SW _ 65; Flanigan: v. 
McLean, 267.Pa. 553, 110 A 370. 

Positive and negative evidence: 
Hand signals see infra § 1059. : 
Weight of, generally see Evidence §$§ 

1786-1790. 

43. Kuehne v. Brown, 257 Pa. 37, 
101 A 77. 

44. Collett v. Standard Oil Co.,; 186 


} Ky. 142, 216 SW 356;:Hempel v. Hall, 


136 Md. 174,.110 A’ 210, 9 ALR 1245; 
Bengle v. Cooney, 243 Mass. 10, 136 
NE 812, 

45. Hempel. v. Hall, 136 Md. 174, 


110 A 210, 9 ALR 1245; Bengle v. 
Cooney, 243 Mass. 10, 1386 NE 812. 
See Warruna v. Dick, 261 Pa. 602, 


104 A 749 (holding that a’ witness 
who had already testified that he 


heard no warning and that he was 


in a position. to hear one if it had 


‘been given will not be allowed to 


state whether or not a warning was 
given, That was merely a conclu- 
sion of the witness from what he 
actually knew and is for the jury). 

46. Mitchell v. Newham, 198 App. 
Div. 372, 190 NYS 459. 

47. Moreau v. Grandmaison, 220 
Mich. 238, 189 NW .860. ih 

48. Care required as to signals or 
warnings of approach see supra §§ 
628-632. 

49. Manlove v. Lavelle, (Tex. Civ. 
A.) 2385. SW 324, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Shipley v. Nelson, 121 Wash. 


‘ 


§§ 1059-1064] 


failure to give such signal was negligence,®° are for ’ 


the jury. Where the case contains testimony by 
plaintiff that he watched defendant’s vehicle and 
‘saw no signal and also the testimony of others that 
the driver gave a signal, the question whether the 
signal was given is for the jury.*! 

[§ 1060] ff. Turning.°2 Where the evidence is 
conflicting or different inferences may reasonably 
be drawn therefrom, questions as to whether de- 
fendant was guilty of negligence in turning or 
changing the course of his automobile without sig- 
naling his intention to do so,°* or in cutting corners 
and driving on the wrong side of the street in mak- 
ing a left turn into an intersecting street,°* or in 
‘rounding a curve at the speed and under the circum- 
‘stances testified to,°> or in making too sharp a turn 
around another vehicle in the ,street,°° and whether 
his negligence, if established, was the proximate 
cause of the injury,®’ are for the jury. Where the 
evidence is conflicting, the question whether defend- 
ant had knowledge of plaintiff’s car following him 
at the time he turned his own ear across the path 
of the plaintiff’s ear is for the jury.°* Where the 
entire evidence in the case as to the negligent turn- 
ing of his ear by defendant is equally consistent 
with the existence or nonexistence of negligence, it 
is not sufficient to be submitted to the jury.®® 

[§ 1061] gg. Backing.*° Where the evidence is 


50. Shedron v. Union Electric 

Light, etc, Co, (Mo. A.) 223 SW 

760. L680P. 9 
51. Alamo Iron Works vy. Prado, 


(Tex. Civ.-A.) 220 SW 282. 
Positive and negative evidence: 
Horn, whistle, or bell: signals see 


59. 
289, 101 S 515. 
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sharply and strike plaintiff. Hellan 
v. Supply Laundry Co., 94 Wash. 683, 


58. Government St. Lumber Co. v. | 391 
Ollinger, 18 Ala. A. 518, 94 S 177. 
Lessman y. West, 20 Ala, A. 
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conflicting or different inferences may reasonably 


be drawn therefrom, questions as to whether de- 
fendant backed’ his automobile as alleged,®+ and, 
if he did so, whether he was guilty of negligence 
under the circumstances of the particular case,°? 
and whether such negligence, if established, was 
the proximate cause of the injury,°* are for the 
jury. ; 

[§ 1062] hh. Stopping.°* Where the evidence is 
conflicting or different inferences may reasonably 
be inferred therefrom, the question whether defend- 
ant was neglhgent in stopping his car as he did 
under the circumstances of the particular case is 
question for the jury.® 

[§ 1063] ii. Parking or Leaving Unattended.** 
Where the evidence is conflicting or different infer- 
ences may reasonably be drawn therefrom, questions 
whether defendant was negligent in parking his 
ear or leaving it in the highway unattended as he 
did under the circumstances of the particular case,” 
and whether such negligence was the proximate 
cause of the injury,®® are for the jury. 

[§ 1064]: (d) Conduct Generally in Particular 
Situations®°—aa. In General. Defendant’s liability 
where the negligence charged concerns his general 
conduct in particular situations is a question of 
fact wherever the evidence is conflicting or differ- 
ent inferences may be reasonably drawn there- 


909; Kolbe v. Public Market Delivery, 
etc., Co., 130 Wash. 302, 226 P 1021; 
Osberg v. Berg, 90 Wash. 435, 156 P 


[b] Without lights.—Podolsky v. 
Sautter, (N. J.) 133 A 199; Seibert v. 
A. Goldstein Co., 99 N. J. L. 200, 122 


supra § 1058. 

Weight of, generally see Evidence §§ 

1786-1790. 

52. Care as to turning see supra 
§§ 646-651. 

53. Saltzen v. Associated Oil Co., 
198 Cal. 157, 244 BP. 338; Forrest, v. 
Fink, 71 Cal. A. 34, 234 P 860; Geiger 
v. Garrett, 270 Pa, 192, ,:113 A) 195; 
Piper v. Adams Express Co., 270 Pa. 
54, 113 A 562; Gillespie v. Shafer, 69 


‘Pa. Super. 389; Cobb Brick Co. vy. 
Lindsay; (Tex... Civ.,-A,) -277 - SW 
1107. 


[a] Vehicles going in same direc- 
tion—Right or left turn without 
signaling. Smith v. Yellow Cab Co., 
285 Pa. 229,132 A i124: Geiger: v. 
Garrett; 270: Pa.192,-113 A 195. 

[b] Vehicles going in opposite di- 
rections.— Gillespie v. Shafer, 69 Pa. 
“Super. 389 (turning into intersecting 
street without signaling). 

{c] Pedestrian.—Stanley v. Helm, 
904 Mo. A. 159, 223 SW 125 (turning 
into intersecting street without sig- 
naling and frightening plaintiff, so 
that he fell and injured himself). 

54. Temple v. Walker, 127 Ark. 
279, 192 SW 200; Winch v. Johnson, 
BONS tS. “Tas 21957104) “AS. 81" cane 
vy. Nakamoto, 113 Wash. 476, 194 P 
381. 

55. Bolton v. Madsen, 
Div. 180, 199 NYS 353. 

56. Taylor v. Fremont Fuel Co., 
100 Or. 495, 198 P 243, 


57. Ala.—Ruffin Coal, etc., Co. v. 
Rich, 214 Ala. 633, 108 S 596. 
Ga.—Faggart v. Rowe, 33 Ga. A. 


423, 126 SE 731. 

Minn.—Roach v. Roth, 156 Minn. 
107, 194 NW 322. 

N. J.—Winter v. North Jersey Bus 
Co., (Sup.) 135 A 473. 

Pa.—Smith vy. Yellow Cab Co., 285 
Pa. 229, 132 A 124. 

Wash.—Molitor v. Blackwell Motor 
Co., 112 Wash. 279, 191 P 1103. 

[a] Turn to avoid collision.—(1) 
Compelling a motorist who was fol- 
lowing in the rear to go into a ditch 
to avoid a collision. .Winter v. North 
Jersey Bus Co., (N. J. Sup.) 185 A 
473. (2) Causing another to swerve 


205 App. 


60. Care as-to backing see supra 
§§ 646-651. 

61. Askin v. Moulton, 149 Md. 140, 
fo SATS 25 f 

62. See cases infra this note. 

[a] In violation of traffic regula- 
tions.—Lee v. Independent Dairy, 127 
Wash. 622, 221 P 309. 

[b] At excessive speed.—Texas 
Motor Co. v. Buffington, 134 Ark. 320, 
203 SW 1013. 

[ce] Without looking or signaling. 
—(1) Against a small child on the 
sidewalk. Kropp v.' Clem, 210 Ala. 
113,.:96:.S 865..'.(€2) Into the traffic. 
Williams v. Seibel, (lowa) 207 NW 
760; Pyers v. Tiers, 89 N. J. L. 520, 
99 A 130. (3) Against a person who 
had driven his delivery car up into a 
private driveway. Caplan v. Reyn- 
olds, 191 Iowa 453, 182 NW 641. (4) 
Against a boy coasting. Webster v. 
Wickham JGN.- Jae Sup) sbw A i.e. 
(5) Against a pedestrian on the side- 
walk. Meehan vy. Hesselgrave, 121 
Wash. 568,210 P 2. (6) Against a 
person who, after speaking to an 
oceupant of defendant’s automobile 
which was parked against the curb, 
and knowing that defendant was 
about.to depart, stepped back of the 
automobile for the purpose of cross- 
ing the street but paused to let an- 
other’ automobile pass. Coke v. 
Timby, 57 Utah 53, 192.P 624. 

63. Pyers v. Tiers, 89 N. J. L. 520, 
99 A 130; Lee v. Independent Dairy, 
127 Wash, 622, 221 P 309. 

64. Care as to stopping see supra 
§§ 646-651. 

65. Lammers v. Carstensen, 109 
Nebr. 475, 191 NW 670. - 

[a] Coming out of private drive- 
way.—Lammers v. Carstensen, 109 
Nebr. 475, 191 NW 670. 

66. Care required in parkiny or 
leaving car unattended see supra §§ 
733-751. 

67. See cases infra this note. 

[a] Starting of car left unat- 
tended on slope.—American Express 


Co. v. Terry, 126 Md. 254, 94 A 1026,: 


AnnCas1917C 650; Maloney v. Kaplan, 
233 N. Y. 426, 185 NE 838, 26 ALR 


gatti, 


A. 821; Bianchi v.. Ricker, (N. J. Sup.) 
130 A 205; Hallman v. Sterner, 1 Pa. 
Dist. & Co. 707; Lipford v. General 
Road, etc., Constr. Co., 118 S. C. 358, 
110 SE 405. 

{c] Sufficiency of lights.—Shall- 
cross v. Isbell Porter Co., (N. J. Sup.) 
132 A 507 (tail lamp under the body). 

[d] Evidence sufficient for the 
jury.—Zandan v. Radner, 242 Mass. 
503, 186 NE 387 (although the driver 
testified, that he left the engine at 
rest, Spark lever shut off, and brake 
set, and such testimony was not di- 
rectly contradicted); Fuller v. Ma- 
231. Mich. 2138, 203 NW. 868 
(parking on slope); Vaughn. v. Meier, 
(Mo.) 246 SW 279 (parking on steep 
grade); Helfrich v. Gurnari, 78 Pa. 
Super. 449 (leaving car unattended 
for a few minutes, and upon return- 
ing, finding that it had moved and 


crushed plaintiff against a telegraph 


post); Coca Cola: Bottling Works v. 
Brown, 139 Tenn. 640, 202 SW 926 
(parking automobile with engine run- 
ning at narrow elevated point in 
highway); Jaquith v. Worden, 73 
Wash. 349, 1382 P 38, 48 LRANS 827 
(leaving a car standing in the road 
without lights at night); McIntyre 
v. Coote, 19 Ont. L. 9, 13 OntWR 1098, 
16 AnnCas 395 (parking a bright red 
car on the side of a road frightening 
plaintiff’s horse which ran away in- 
juring plaintiff). 

68. Vaughn v. Meier, (Mo.) 246 
SW 279; Maloney v. Kaplan, 233 N. 
Y.: 426,.1385 NE: 838, 26 ALR 909; 
Morton v. Meyer, 218 App. Div. 216, 
218 NYS 1; Lee v. Van Beuren, etc., 
Bill Posting Co., 190 App. Div. 742, 
180 NYS 295; Elliott v. Seattle Chain, 


etc., Co., Wash.) 251-P 117. 

[a] Parking on slope.—Vaughn y, 
Meier, (Mo.) 246 SW. 279; Elliott v. 
Seattle Chain, etc., Co., (Wash.) 251 
ae bs ee 

{b] Children starting car.—Lee vy. 


Van Beuren, etc., Bill Posting Co.., 
190 App. Div. 742, 180 NYS 295. 

69. Collisions between motor vehi- 
cles and street cars see Street Rail- 
roads [36 Cyc 1543]. 
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from.7° 


question for the jury.™+ 


jury.72 


[§ 1065] bb. Passing Vehicles’?*—(aa) Going in 
Where evidence is conflicting or 
different inferences of fact may be reasonably 
drawn therefrom, it is a question for the jury 
whether defendant in attempting to pass another 
automobile going in the same direction was guilty 
of negligence in colliding with the car which it was 


Same Direction. 


70. See cases infra this note. 

[a] Speed and failure to give 
warning or keep lookout.—-Burger v. 
Taxicab Motor Co., 66 Wash. 676, 120 
2 Beas) 

[b] Urenarded truck stalled on 
Street railroad track.—Lounsbury v. 
McCormick, 237 Mass. 328, 129 NE 
598. 

[e] 
of an 
Schadel v. Honig, 
A 624. 

71. Lavenstein v. Maile, 
789, 182 SE 844. 

Acts in emergency as ground for 
liability in general see supra § 592. 

Particular acts in emergency: 
Automobiles passing each other go- 

ing in opposite directions see infra 

§ 1066. 

Pedestrian walking along 
see infra § 1122. é : 
Pedestrian crossing highway see in- 

fra °§ 1123. fy s 
Pedestrian standing or _ sitting on 

highway see infra § 1124, 


Starting automobile in front 
approaching trolley car.— 
(N. J. Sup.) 131 


146 Va. 


highway 


72. Gittings v. Schenuit, 122 Md. 
282, 90 A 51. 
{a] Following traffic officer’s 


orders.—Where a large automobile 
brilliantly lighted leaves a theater 
after the performance and runs into 
a small automobile which is not pro- 
vided with lights as required by law 
and is very dark, and it appears that 
the larger machine did not. advance 
until the signal was given by the 
police officer in charge of vehicles on 
that occasion, that it was being 
driven slowly and that aS soon as 
the chauffeur perceived the other au- 
tomobile he did all that he could to 
avert a collision, in the absence of 
other evidence of neglect on the part 
of defendant or the person operating 
his machine, the case is not a proper 
one to be submitted to the jury. 
Gittings v. Schenuit, 122 Md. 282, 90 
Ao 


73. Cross references: 


Care required in passing vehicles 
traveling in same direction see 
supra §§ 669-687. : i 

Negligence of driver of car in front 
in turning suddenly across the path 
of following automobile see supra 
§ 1060. ‘ : 

Running! down vehicles in front see 
supra § 1057. ; 

74, See cases infra this note. 

{a] Generally.—Phillips v, Byrne, 
84 Pa. Super. 216. : 

[b] Collision: (1) With car turn- 
ing left at intersection. Mendleson 
vy. Van Rennselaer, 118 App. Div. 516, 
103 NYS 578.’ (2) With car turning 
right at intersection. Whetstone vy. 
Jensen, 96 Or. 576, 189 P 983. (3) 
With horse-drawn ‘vehicle. Slate v. 
Witt, 188 Ky. 133, 221 SW _ 217; 
Depue v. Schwarz, 222 Mich. 308, 192 
NW W135 Dalys vi (Case, 83" N.S.) Ts: 
295, 95 A 973; Adrean v. Matthews, 
104 Okl, 198, 230 P 889. (4) With 
automobile on car tracks. Weikel v. 
Pr'llman Taxicab Co., 59 Pa. Super. 


And so whether a defendant conducted 
himself in an emergency as an ordinarily prudent 
person in like circumstances might have done is a 
Where the evidence as to 
defendant’s conduct is not contradicted and only a 
single inference as to whether or not it constituted 
negligence can reasonably be made therefrom, the 
case iS not a proper one to’ be submitted to the 
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595. (5) With motor cycle. Madine 
v. Schrager, 180 NYS 442. (6) With 
bicycle. Johnson y. Kinnan, 195 lowa 
720, 192 NW 863. 

[ec] Passing on the right.—Piper 
v. Adams Express Co., 270 Pa. 54, 113 
A 562. 

[d] Passing on the left.—Bryant 
v. Fox, 135 Va. 296, 116 SH 459. 

fe] Speed.—(1) Fricker v, Phila- 
delphia Rapid Transit Co., 63 Pa. 
Super. 381. (2) Accelerating speed 
to pass around plaintiff's car when 
both cars were approaching the inter- 
secting street at a greater speed than 
the regulation permits at intersect- 
ing streets. McWright v. Providence 
Tel, '‘Co.jraT RS LT. 196,003 1, Ans 4a tens) 
Fast rate. Howarth v. Adams Ex- 
press Co., 269 Pa, 280, 112 A 536. 

{f] Lights obscured on foggy 
night.—Dickerson v. Mutual Grocery 
Co., 100 N. J. L. 118,.124 A 785. 

{g] Crowding off road.—Stanhope 
v. Strang, 140 Wash. 693, 250 P 351; 
Poole’s Seed, ete., Co. v. Rudene, 117 
Wash. 150, 200 P 1104. 

{h] On narrow slippery road.— 
Mechling v. Mastin, 72 Colo. 518, 212 
P 487. i 

[i] Avoiding injuries to dog.— 
Massie v. Barker, 224 Mass, 420, 113 
NE 199. 

{i] Bug flying in face—kKomfar 
v. Millard, 179 Wis. 79, 190 NW 835. 

75. See cases infra this note. 

[a] Keeping laokout.—Bauer v. 
Fahr, (Mo. A.) 282 SW 150; Smith v 
Barnard, 82 N. J. L. 468, 81 A 734, 
41 LRANS 322; Riggles v. Priest, 163 
Wis. 199, 157 NW 755. 

[b]. Giving room to plaintiff.— 
Crystal Spring Co. v. Cornell, 44 R. I. 
114, 116 A 196. 

[c] Evidence sufficient to go to 
jury.—McCartney vy. British-Ameri- 
can Metal Co., 99 N. J. L. 375, 124 A 


114. 
76. See cases infra this note. 
[a] Collision with third car.— 


Rogoza v. Mahoney, (N. J. Sup.) 136 
A196; Howarth v. Adams Express 
Co., 269 Pa. 280, 112 A 536. 

77. Hanser v. Youngs, 212 Mich. 
508, 180 NW 409. 

78. Kappa v. Brewer, 207 Ky. 61, 
268 SW 831; Linville v. Nissen, 162 
N. C. 95, 77 SE 1096. 

79. Care required in passing vehi- 
cles traveling in opposite directions 
see supra §§ 652-668. 

While passing other vehicle going 
in the same direction see supra § 
1065. 

80. See cases infra this note, 

[a] Generally. — Gustavson Vv. 
Hester, 211 Ill. A. 439; Wolf v. Spen- 
cer, 282 Pa. 425, 128 A 80; Washing- 
ton v. Gulf Refining Co., 257 Pa. 157, 
101 A 317; Bianchi vy, Millar, 94 Vt. 
378, 111 A 524. 

{b] Turning to left under the fol- 
lowing circumstances: (1) To avoid 
collision with a horse and buggy. 
Wollaston v. Stiltz, 31 Del. 273, 114 A 
198. (2) After plaintiff stopped and 
started again. Barnes v. Barnett, 184 


< 
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passing,”* or with a ear approaching in the opposite 
direction,’®> and whether such negligence is the 
proximate cause of the injury."® 
tions as to whether defendant attempted to pass 
plaintiff’s car on the right in violation of the regu- 
lations,“” or whether the collision was caused by 
plaintiff’s turning his car into defendant’s, or de- 
fendant cutting too shortly in front of plaintiff’s,7® 
are for the jury on conflicting evidence. 

[§ 1066] (bb) Going in Opposite Directions,”9 
Where the evidence is conflicting or different infer- 
ences of fact may be reasonably drawn therefrom, 
it is a question for the jury whether defendant 
in passing another automobile going in the opposite 
direction was guilty of negligence in colliding there- 
with,®® and whether such negligence was the proxi- 


Ineidental ques- 


Towa 936, 169 NW 365. 
to the right and back to the left. 
Baker v. Zimmerman, 179 lowa 272, 
161 NW 479. (4) After plaintiff sig- 
naled to turn. Davis v. Long, 189 N. 
C. 129, 126, SE 321. (5) To: avoid a 
collision. Beeson v. Criss, 7 Oh. A, 
482, 27 O. C, A. 454. 
an emergency. Richards v. Rifen- 
bery, 108 Okl. 56, 233 P. 692. 
Plaintiff’s turning off the highway 
and overturning. Walters v. Con- 
NOLS eC Role). eho pAume. 
an obstruction. Johnson y, Heitman, 
88 Wash. 595, 153 P 331. 

[ec] Driving on the left under the 
following circumstances: (1) Gener- 
ally. Zinn v. Updegraff, 113 Kan. 25, 
213 P 816; Latham v. Hosech, 207 Mo. 
A. 381, 233 SW 84; McFern v. Gard- 
ner, 121 Mo. A.\1, 97 SW 972; Mike 
v. Levy, 210 App. Div. 813; 206 NYS 
4 [app dism 241 N. Y. 577 mem, 150 


(3) Turning 


(7) | 


jae 


(6) Swerving in © 


(8) To avoid — 


NE 562 mem]; Brown yv. Winelander, — 


73 Pa. Super. 197; Price v. Newell, 
53 Pa. Super. 628. (2) After a turn 
right around a corner making a long 
turn into the left of the road instead 
of a sharp turn into the right. 
bard v. Bartholomew, 163 Iowa 58, 
144 NW 13, 49 LRANS 443. (3) At 
a speed from thirty to forty miles an 
hour. Haynes-Walker Lumber Co. v. 
Hankins, 141 Miss. 55, 105 S 858. (4) 
Both drivers turning to avoid col- 
lision. Stack vy. General Baking Co., 
283 Mo. 396, 223 SW 89. 

[ad] Collision on curve.—Pickering 
v. Snyder, 270 Pa. 139, 113 A 375, 

fe] Driving on bridge under the 
following circumstances: (1) Swerv- 
ing from side to side, with the steer- 
ing gear out of control. Williams y. 
Schmidt, 213 Ky. 122, 280 SW 494. 
(2) Bridge too narrow for automo- 
biles to pass each other. York vy. 
creas 132 S. C..230, 128 Sm 39) 
—Smoker v. Baldwin Locomotive 
Works, 261 Pa. 341, 104 A 597. 

[g] Driving through 
Hand vy. Bailey, 78 Pa. Super. 207. 

[h] Driving without lights under 
the ‘following circumstances: (1) 
Without lights visible at least two 


Hub- — 


Driving on street car tracks. 


smoke,— — 


hundred feet under the requirements ~ 


of the statute. 


Chandler v. Giff 
223 Ill. A. 486. onde 


(2) Without head- 


lights lit on a dark night although ~ 


lanterns on defendant’s car were lit. 
Wright y. Crane, 142 Mich. 508, 106 
NW 71. (3) On a dark, rainy, and 
foggy morning. Lancaster y, Reese, 
260 Pa. 390, 103 A 891. 

[i] Attempt to drive car back onto 
the road.—McDermott vy. Johnson, 193 
Iowa 19, 186 NW 630. 

{j] Crowding off road.—Chandler 
v. Matheson Co., 208 Mass. 569, 95 
NE 103, 

{k] Evidence sufficient to go to 
the jury.—(1) Changing the course 
and running into a taxicab coming 
from the opposite direction. Robson 
v. Zumstein Taxicab Co., 198 Ky. 
365, 248 SW 872. (2) Through smoke 
at a high speed. Milliman v. Spratt, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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mate cause of the injury.®? 


flicting evidence. 


which car struck the other,’ and 


justify it, that defendant was negligent,§* and that 


235 Mich. 521, 209 NW 667. (3) De- 
fendant’s car coming downhill, on the 
left side of the road, at a very rapid 


rate. Marshall v. Roberts, 78 Pa. 
Super. 365. 
81. Stohlman y. Martin, 28 Cal. A. 


338, 152 P 319; Rounds v. Fitzgerald, 
a App. Div. 534, 202 NYS 595 [aff 

N. Y. 568 mem, 147 NE 199 
ees Labonte v. Alvernaz, (R. IL.) 
132 A 733; Lavenstein v. Maile, 146 
Va. 789, 132 SE 844. 

[a] Driving on wrong side of 
road.—Lavenstein v. Maile, 146 Wa. 
789, 132 SE 844. 

82. Carruthers v. Campbell, 195 
Iowa 390, 192 NW 138, 28 ALR 949; 
Brunnabend vy. Tibbles, 76 Mont. 288, 


246 P 536; Reynolds v. Pacific Car 
Co. '7> Wash. 1, 134 P5112: 
83. Olliff -v. Howard, 33 Ga. A. 


778, 127 SE 821. 
Wen generally see supra § 

64. 

84. Hamilten v. Young, 185 Iowa 
1160, 171 NW 694. 

85. Wiley v. Young, 178 Cal. 681, 
174 P 316. : 

86. Wiley v. Young, supra. 

87. Wiley v. Young, supra. 

See cases infra this note. 

{a] Wrong side of road.—Vickery 
v. Armstead, 190 Iowa 803, 180 NW 
893 (at a rapid rate of speed). 

89. Schneider v. Steindler, 188 
Wis. 129, 205 NW 797 (where defend- 
ant conceded that he did not attempt 
to diminish his speed or control his 
car. by means of brakes, although he 
saw plaintiff’s car approaching). 

90. Lessman v. West, 20 Ala. A. 
289, 101 S 515. 


91. Care required at crossings or 
intersections see supra §§ 688-732. 

Railroad crossing accidents see 
Railroads [33 Cyc 1097]. 

92. See cases infra this note. 

[a] Control.—(1) Generally. Mo- 


raski v. Yellow Cab Co., 84 Pa. Super. 
605. (2) Brake out of order. Siegeler 
MRSA aes 91 Nie Jeo. £278, 91024 


[b] Speed.—(1) Generally. Wag- 
ner v. Kloster, 188 Iowa 174, 175 NW 
840; Barry v. Harding, 244 Mass. 588, 
139 NE 298; Healey v. Braested, 98 
N. J. L. 520, 120 A’ £2; Johnson: vy. 
Sullivan’s Delivery, 183 Wis. 460, 198 
NW 367. (2) Twenty to forty-five 
miles an hour along wet and slippery 
pavement making brakes useless so 
far as controlling speed was con- 
cerned. Bramley v. Dilworth, 274 
Fed. 267. (3) In excess of the lawful 
rate. Shimoda v. Bundy, 24 Cal. A. 
675, 142 P 109; Phillips v. Classen, 
93 Okl. 82, 219 P 708. (4) Left turn 
without reducing speed of twenty 
miles an hour. Direnski v. Eastern 
Massachusetts St. R. Co., 244 Mass. 
313, 138 NE 554. (5) Failure to 
sound horn. Abel, v. Zeek Baking 
Co., (N. J. Sup.) 132 A 245. (6) On 
downgrade. | Sheffield v. Stone, etc., 
Co, 49 N. D. 142, 190 NW 315. (7) 
Relative rates of speed of plaintiff's 
and defendant’s cars. Campbell v. 
Dingley, 127 Wash. 579, 221 P 308. 
(8) Attempting to cross an intersect- 
ing street ahead of a rapidly ap- 


[42 C. 3.79] 


Incidental questions as 
to whether defendant was driving his car on the 
wrong or right side of the road-at the time of the 
accident,®? whether an emergency existed excusing 
defendant’s failure to turn to the right,** or wlrether 
conditions existed making it impossible for defend- 
ant to turn to the right,** are for the jury on con- 
But where the evidence is uncon- 
tradicted, and the inference reasonably to be made 
therefrom is not in dispute, it is for the court to 
find as matter of law on what side of the road the 
accident ocecurred,®® the speed of the vehicles,** 
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q 


tiff’s 


[§ 1067] ce. 


such negligence 
where the facts 
of the accident 


proaching automobile. Oliver v. 
Taylor, 119 Wash. 190, 205 P 746. (9) 
Forty-five or fifty miles an hour. 
Heg v. Mullen, 115 Wash. 252, 197 P 
51. (10) Cutting ‘corners and 
striking plaintiff’s car. Kane v. Naka- 
moto, 113 Wash, 476, 194 P 381. 

{c] Failure to keep lookout.—(1) 
Generally. Great Bear Spring Co. v. 
Fischman, 82 Pa. Super. 502; John- 
son vy. Sullivan’s Delivery, 183 Wis. 
460, 198 NW 367. (2) Whether de- 
fendant ought to have seen plaintiff's 
car in the intersection before he him- 
self reached it in time to have avoided 
the collision, notwithstanding previ- 
ous negligence by plaintiff in failing 
to sound a warning. Carlson vy. 
Meusberger, 200 Iowa 65, 204 NW 
432. (3) Without both hands on the 
wheel. Fennell v. Frisch, 192 Ky. 
535, 234 SW 198. (4) Failure to look 
more than once. Dauber v. Joseph- 
son, 209 Mo. A. 531, 237 SW 149. 

{d] Failure to sound horn.—(1) 
Generally. MacDiarmid Candy Co. 
v. Schwartz, 11 Oh. A. 303. (2) 
Failure to keep lookout. Pearson v. 
Lakin, 147 Md. 1, 127 A 387. 

[e] Failure to light.—Roper v. 
Greenspon, (Mo. A.) 210 SW _ 922 
(ong “reach” wagon loaded with 
steel beams extending some distance 
back of the wagon stalled in a cross 
street in the nighttime and allowed 
to remain there for a time variously 
estimated from four to thirty minutes 
without lights on the protruding 
beams to warn approaching cars). 

{f] Failure to signal intention to 
turn.—Coleman v. Patton, 84 Pa. 
Super. 555 (where plaintiff’s automo- 
bile had the right of way). 

[g] Failure to give right of way. 
—(1) Generally. Darling v. Yellow 
Cab Co., 238 Ill. A. 326; Seager v. 
Foster, 185 Iowa 32, 169 NW 681; 
Chiswell v. Nichols, 187 Md. 291, 112 
A 368; Kiefer v, Fink, 286 Mich. 274, 
210 NW 205; O’Connor v. Sinykin, 162 
Minn. 382, 202 NW 891; Rabinowitz 
v. Hawthorne, 89 N. J. L. 308, 98 A 
315; Gray v. Ohio Grease Co., 283 Pa. 
461, 129 A 456; Black v. Mark, 273 
Pa.. 138, ~-116 A656; Simonelli ‘v. 
Beswick, (R. I.) 133 A 485; Hanley v. 
Hayes, 55 Ont. L. 361, [1925] 3 Dom 
LR 782. (2) Defendant slowed down, 
then picked up speed and hit the rear 
wheel of plaintiff’s truck. MHoigard 
v. Yellow, Cab’ Co:, 820810) 8i%, 2150 
NE 911. ‘(3) Proceeding on the 
wrong side of the street and striking 
plaintiff's motor cycle with such 
force as to warrant a finding of ex- 
cessive speed. Healey v. Braested, 
ASTIN Te ee 2i0, 7 ORO RAL 12! (4) 
Crossing the intersection immediately 
in front of plaintiff's vehicle. Sliter 
vy. Clark, 127 Wash. 406, 220 P 785. 

[h] Failure to give room to pass. 
—Donat v. Dillon, 192 Cal. 426, 221 
Pao '3. 

Failure to stop.—(1) Gener- 
ally. Grundstrom y. Dworshak, 163 
Minn. 488, 204 NW 525; Bennett v. 
Leeds, 96 N. J. L. 405, 115 A 750. 
(2) After it is evident that a car 
coming from the left does not. in- 
tend to yield the right of way. Carey 
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his negligent act was the proximate cause of plain- 
injuries.*? 
consistent with the existence or nonexistence of neg- 
ligence on the part of defendant, the question should 
not be left to the jury.®? 


Where the evidence is equally 


Crossing Intersecting Streets.°** 


Where the evidence is conflicting or different infer- 
ences of fact may be reasonably drawn therefrom, 
it is a question for the jury whether defendant 
was guilty of negligence in colliding with a vehicle 
approaching on an intersecting street,?? and whether 


is the proximate cause of the in- 


jury.°? Incidental questions as to the exact location 


with reference to the street inter- 


v. Deems, 101 N. J. L. 419, 129 A 191, 
(3) Failure to see an automobile ap- 
proaching on the left. Carey v. 
Deems, supra. 

[ji] Passing to left of center of 
intersection.—(1) Generally. Hamil- 
ton v. Young, 185 Iowa 1160, 171 NW 
694; Reynolds v. Pacific Car Co:, 15 
Wash. 1jv2184 6 P5263 ciara high 
speed. Carero v. Breslin, (N. J. Sup.) 
128 A 883. 

{k] Keeping near right-hand 
curb.—Anderson v. Schorn, 189 App. 
Div. 495, 178 NYS 603 [aff 231 N.Y. 
590 mem, 132 NE 900 mem]. 

{1] Wrong sgide of road.—(1) Gen- 
erally. Carruthers v. Campbell, 195 
Iowa 390, 192. NW 138, 28 ALR 949; 
Harris v. Bernstein, 204 Mich. 685, 
171 NW 521. (2) Swerving over to 
the left side to avoid a collision. 
Ripley v. Wilson, 140 Miss. 845, 105 
S 476. - ; 

[m] One-way neato Seats Vv. 
Bernardo, 44 R. I. 106, 115 A 647 
(emerging from one-way street onto 
intersecting street the wrong way). 


-_(n] Turning right.—Jackson  v. 
Geiger, 100 N. J. L. 330, 126 A 438. 
{o] Turning left. — Dillon v. 


Plimpton, 239 Mass. 588, 132 NE 415; 
Gillespie®v. Shafer, 69 Pa. Super. 389. 

93. See cases infra this note, 

[a] Generally.—Healey v. Brae- 
sted, 98 N. J. L. 520, 120 A 12; Daly 
vi Case, 88 N. J. L. 295;:95 A 9735 
Jones v. Public Serv. R. Co., 86 N. J. 
L. 646, 92 A 397; Fox v. Great At- 
lantic, ete., Tea Co., 84 N. J.-L. 726, 
87 A 339. 

{b] Whether plaintiff or defend- 
ant to blame.—Columbia Taxicab Co. 
v. Roemmich, (Mo. A.) 208 SW 859; 
Campbell v. Dingley, 127 Wash. 579, 
221 P 308. 

[ec] Speed.—Wengert v. Lyons, 
(Mo. A.) 273 SW 143 (where the evi- 
dénce tends to show that defendant 
approached an intersecting street at 
excessive speed, and that to avoid 
the collision plaintiff driver of an- 
other car turned sharply to the left, 
and that the sharp turning resulted 
in a blow-out of plaintiff's tire, over- 
turning his car and injuring him, the 
question whether defendant’s negli- 
gence was the proximate cause of 
plaintiff’s injury is for the jury). 

[d] Failure to sound horn.— 
O’Brien v. Guiterman, (Mass.) 152 
NE 883. 

{e] Passing to left of center of 
intersection.—Standard Oil Co. v. 
Allen, 50 App. (D. C.) 87, 267 Fed. 
645; Taylor v. Bland, .77 Pa. Super. 
551; Reynolds v. Pacific Car Co.,' 75 
Wash, 1, 134 P 512. 

{f] Evidence sufficient to go to 
the jury.—(1) Generally. Henslin v. 
Pratt, 119 Wash. »4437"°205- P: 867; 
Chilberg v. Parsons, 109 Wash. 90, 
186 P 272; Clark v. Wilson, 108 Wash. 
127, 183 P 103; Henderson v. O’Leary, 
177. Wis. 130, 187 NW 994, 24 ALR 
942. (2) Whether if defendant’s car 
had been traveling at a lawful rate 
of speed it could, after the danger 
became apparent, have been turned to 
the right so as to pass safely between 
defendant’s car and some freight cars 
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section,®* or the inferences to be drawn therefrom,°*® 
the speed of defendant’s car,°® and as to whether 
defendant was driving on the wrong side of the 
road,°’ or whether it was possible for him to drive 
on the right side of the road,®§ and the relative po- 
sitions of plaintiff’s and defendant’s cars immedi- 
ately preceding the collision, as bearing upon the 
question who had the right of way,®® are for the 
jury. Defendant is held negligent as matter of law 
where the evidence is uncontradicted and the fact 
of negligence is the only inference which can reason- 


ably be drawn therefrom. 


[§ 1068] dd. Towing and Being Towed.? 
the evidence is conflicting or different inferences of 
fact may be reasonably drawn therefrom, it is a 
question for the jury whether defendant was guilty 
of some negligent act while engaged in towing an- 
other automobile,* or in driving a car which was 


itself being towed.* 


[§ 1969] (e) Conduct toward Particular Persons® 
—aa. Pedestrians—(aa) In General. Where the evi- 
dence-is conflicting or different inferences of fact 


standing on tracks on~the_ street. 
Hullin v. Seattle Taxicab Co., 119 
Wash, 311, 205 P 408. 

94. See cases infra this note. 

[a] At or between intersections.— 
Horney vy. Giering, 132 Wash. 555, 
231 P 958. 

95. See case infra this note. 

[a] How accident happened.— 
Kroell v. Lutz, (Mo. A.) 210,SW 926. 

96. Wappler v. Schenck, 178 Wis. 
632, 190 NW 555. 

7. Carruthers v, Campbell, 195 
390, 192 NW 138, 28 ALR 949. 
Hamilton vy. Young, 185 Iowa 
, 171 NW 694. 

99. Enterline v. Smith, 105 Okl. 
200, 231 P 1064; Sliter v. Clark, 127 
Wash. 406, 220 P 785. 

1. See cases infra this nete. 

[a] Right of way.—Sliter v. Clark, 
127 Wash. 406, 220 P 785 (defend- 
ant’s automobile and plaintiff’s auto- 
mobile approaching each other on in- 
tersecting streets and coming to the 
point of intersection at the same mo- 
ment of time, defendant failing to 
keep a lookout for approaching cars 
and plaintiff being entitled to the 
right of way). 

2. .Care required in towing see 
supra § 1068. : 

3. See cases infra this note. 

fa] Generally.—Musgrave v. Stu- 
debaker Bros. Co., 48 Utah 410, 160 P 
117; Richter v. Dahlman, etc., Co., 
179 Wis. 7, 190 NW 841, 30 ALR 747. 

[b] Failure to warn.—(1) Gener- 
ally. Wolcott v. Renault Selling 
Branch, 223 N. Y. 288, 119 NE 556. 
(2) Towline not lighted. Kelly v. 
Werner Co., 69 Pa. Super. 342. (3) 
Plaintiff injured by stumbling over a 
towline. Richter v. Dahlman, 179 
Wis, 7, 190 NW 841, 30 ALR 747. 

{c] Failure to stop.—Richter v. 
Dahlman, ete., Co., 179 Wis. 7, 190 
NW 841, 30 ALR 747 (plaintiff in- 
jured by stumbling over a towline). 

4. See cases infra this note. 

{a] Turning without warning.— 
Harlow v. Sinman, 241 Mass, 462, 135 
NE 553 (although brakes and steer- 
ing gear were in good condition), 

5. Care as to pedestrians in gen- 
eral see supra §§ 778-786. 

6. See cases infra this note. 

[a] Generally.—Patterson Trans- 
fer Co. v. Schlugleit, 252 Fed. 359, 
164 CCA 283; Jackson v.. Service 
Laundry Co., 35 Ga. A. 760, 134 SE 
832; Croatian Bros, Packing Co. v. 
Rice, (Ind. A.) 147 NE 288; O’Con- 
nell v. Lusk, (Kan.) 250 P 1059; 
Weidner v. Otter, 171 Ky. 167, 188 
SW 3385; Matlack v. Sea, 144 Ky. 749, 
139 SW 930; Di Rienzo v. Goldfarb, 
(Mass.) 153 NE 784; Flach v. Ball, 
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jury.’ 


evidence.® 


the evidence is 


may be reasonably drawn therefrom, it is a ques- 
tion for the jury whether defendant was guilty of 
negligence in striking a pedestrian,® and whether 
such negligence was the proximate cause of the in- 
The incidental question whether there was 
room for the automobile to pass between the pedes- 
trian and the curb is for the jury on conflicting 


[§ 1070] (bb) Walking along Highway. Where 


conflicting or different inferences 


of fact may be reasonably drawn therefrom, it is a 


question for the jury whether defendant was guilty 


Where 


209 Mo. A. 389, 240 SW 465; Pesant 
v. Kramer, (N. J. Sup.) 135 A 75; 
Pedersen v. Dolger, 196 App. Div. 
941, 188 NYS 145; Yarbrough v. Carl- 
son, 102 Or. 422, 202 P 739; Robb v. 
Quaker City Cab Co., 283 Pa. 454, 129 
A 331; Haring v. Connell, 244 Pa. 
439, 90 A’910; Pawtucket v. Santis, 
(R,. I.) 127 A 568; Green v. Higbee, 
66 Utah 539, 244 P 906; Sorenson vy. 
Bell, 51 Utah 262, 170 P 72; Mac- 
Donald v. Orton, (Vt.) 134 A 599; 
Atkeson v. Puget Transp. Co., 139 
Wash. 552, 247 P 956; Horney v. 
Giering, 132 Wash. 555, 231 P 958; 
Canfield v. Seattle Cornice Works, 122 
Wash, 318, 210 P 773; Edwards v. 
Lambert, 121 Wash. 380, 209 P 694; 
Hoffman vy. Hansen, 118 Wash. 73, 
203 P 53; Gosa v. Hyde, 117 Wash. 
672, 202 P 274;. McClure v. Wilson, 
109 Wash, 166, 186 P 802; Bruner v. 
Little, 97. Wash; :319; -166 \P 1166; 
Stephenson v. Parton, 89 Wash. 653, 
155 P 147: Tooker v. Perkins, 86 
Wash. 567, 150 P 11388; Guignon v. 
Campbell, 80 Wash. 543, 141 P 1031; 
Coughlin v. Weeks, 75 Wash. 568, °-135 
P 649; Berantsen v. Reuteler, 191 
Wis. 275, 210° NW 708; Kuebler v. 
aay, 191 Wis. 259, 210 NW 701. 

[ 
26 Pa. Dist. 165 (cranking car with- 
out looking to see whether brakes 
were on-or off). 

{c] Evidence sufficient to go to 
the jury.—Melville y. Rollwage, 171 
Ky. 607, 188 SW 688, LRA1917B 138; 
Schock v. Cooling, 175 Mich. 313, 141 
NW 675; Truva v Goodyear Tire, etc., 
Co., 113 Wash, 413, 194 P 3886, 

{d] Evidence not sufficient to go 
to the jury.—Reaver v. Walch, 55 
App. (DA C.)) 1595.3) 1 (2a)* 204% 

7. [a] Generally.—Clemenshaw v. 
Rizzo, (N. J. Sup.) 180 A 561; Soren- 
son v. Bell, 51 Utah 262, 170 P 72; 
Bone v. Yellow Cab Co. 129 Wash. 
503, 225 P 440. 

[b] Struck by third car.—Smith 
v. Yellow Cab Co., 285 Pa. 229, 132 A 
124 (defendant’s negligence forcing 
third car to turn to avoid collision). 

[c] Struck by fire truck.—Rollow 
v. Ogden City, 66 Utah 475, 243 P 791. 

[d] Possibility of injury as 
claimed.—Hoffman v. Hansen, 118 
Wash. 82, 203 P 53. 

8. Downing v. Baucom, 216 Ky. 
108, 287 SW 362. 

9. See cases infra this note, 

{a] Generally.—Taylor v. Glens 
Falls Auto. Co., 161 App. Div. 442, 
146 NYS 699 [aff 220 N. Y. 740 mem, 
116 NE 1079 mem]; Canfield v. Seattle 
Cornice Works, 122 Wash. 318, 210 P 


V73% 
{b] Going in same direction.—(1) 


Control. Gensemer v. Dittes, 


of negligence in striking a pedestrian walking along 
the highway, and whether such negligence was the 
proximate cause of the injury.*° 

[§ 1071] (cc) Crossing Highway. Where the evi- 
dence is conflicting or different inferences of fact 
may be reasonably drawn therefrom, it is a question 
for the jury whether defendant was guilty of negli- - 
gence in striking a pedestrian crossing the high- 
way. Related questions arising in actions for in- 
juries occasioned to pedestrians. crossing highways 


Rough country road without side- 
walks. Blackwell v. Renwick, 21 Cal. 
A. 131, 181 P 94. (2). Defendant's 
automobile passing another car go- 


§§ loggatoree 


ing in the opposite direction with un- _ 


dimmed lights. Griffin v. Wood, 93 
Conn, 99, 105 A 354. 
on the extreme right of a highway 
run into by an automobile driven 
without lights. Stewart Taxi-Serv. 
Co. .v., Roy; 127-Md. -70,95,<A, 1057; 
Lenz v. Seibert, (Mo. A.) 259 SW 829. 
(4) Plaintiff walking along a street 
where there were no sidewalks on a 
dark and windy night, and defendant 
truck driver saw him fifteen or 
twenty feet ahead and close to a 
puddle of water in the street but did 
not slacken his speed or sound his 
horn. Hicks v. H. B. Chureh Truck 
Serv. Co., (Mass.) 156 NE: 254... (5) 
Passing a street car on the right and 
striking girls walking ahead. Emery 
v. Miller, 231 Mass. 248, 120 NE 655. 
(6) Two cars of defendant’s passing 
a team also going in the same direc- 
tion, the pedestrians dodging one car 
and being struck by the other. Brown 
v. Thayer, 212 Mass. 392, 99 NE 287. 
(7) Skidding from right to left of 
the road, striking plaintiff walking 
on the left of the road. Work v. 
Philadelphia Supply Co., 95 N. J. L. 
193, 112-A 1865. (8) Sounding the 


horn too late. Van Brunt vy. New 
York Tel. Co., 209 App. Div. 4, 204 
NYS 361. (9) Plaintiff wedged be- 


tween bumper and radiator and 
earried one hundred and fifty to two 
hundred feet. Reaney v. Jones, 75 
Pa. Super. 355. 

[c] Going :in opposite direction.— 
(1) Walking along on the left-hand 
side of the road. Marton vy. Pickrell, 
112) Washes LET. 1916 1W00) sai ATR 
68. (2) Sudden swerving of the car 
because of a dog running in front of 
it. Gmnecco v. Pederson, 154 NYS 12. 

[d] Knowledge of pedestrian’s 
peril.— (1) Generally. Young =v. 
Bacon, (Mo. A.) 183 SW 1079. (2) 
Failure to see a pedestrian. Booth 
v. Meagher, 224 Mass. 472, 113 NE 
367. (8) Seeing that a pedestrian 
going in same direction as defend- 
ant’s car will likely step into its path 
to avoid the approaching car, Young 
v. Bacon, supra. 

10. Johannes v. Edward G. Becht 
Laundry Co., (Mo.) 274 SW 377. 

11. See. cases infra this note. 

[a] Generally.—Melville v. Roll- 
wage, 171 Ky. 607, 188 SW 638, LRA 
1917B 1383; Consolidated Gas, etc., Co. 
v. Rudiger, (Md.) 134 A 326; Lynch 
v. Fisk Rubber Co., 209 Mass. 16, 95 
NE 400; Brooks vy. Harris, (Mo. A.) 
207 SW 293; Wienert v. Rubel, (N. J. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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by negligence in the operation of motor vehicles such | as questions concerning the position of the au- 


Sup.) 131 A 77; Woodbury v. Hoquiam 
Water Co., 138 Wash, 254, 244 P 565; 
Dowd vy. Morris, 133 Wash. 215, 233 
P 320; Cole v. Friedman, 132 Wash. 
587, 232 P 361; Elmberg vy. Pielow, 
113. Wash.) 589,194 P 549; Adair: v. 
MeNeil, 95 Wash, 160, 168 P 393; 
fore v. Wiese, 88 Wash. 356, 153 P 
30. 

[b] Control.—(1) Generally. Bau- 
man v. Black, etc., Taxis Co., 263 
Fed. 554. (2) Driving at such speed 
as to lose control at a street inter- 
section in a residence section on the 
left of an approaching street car 
which prevented the driver from see- 
ing whether .anyone was ,crossing. 
neen v. Huff, 124 Wash. 549, 215 

9. 

[c] Speed.—(1) Fifteen miles an 
hour without sounding the horn. 
Terry Dairy Co, v. Parker, 144 Ark. 
401, 223 SW §. (2) Twenty-five or 
thirty miles an hour without sound- 
ing the horn. Dollar Dodge Rent 
Serv., Inc. v. McHwen, (Tex. Civ. A.) 
273 SW 889. (3) At an excessive rate 
of . speed: and without warning. 
Henry v. Lingsweiler, (Cal. A.) 253 
P. 357; Schock v. Cooling, 175 Mich. 
313, 141 NW 675; Klein v. Kobrin, 
(N. J.) 126 A 649; Franey v. Seattle 
Taxicab Co., 80 Wash. 396, 141 P 890. 
(4) At an excessive speed and with- 
out control of the car. Weygandt v. 
Bartle, "88> Or310) Meare 5 871 e7(5) 
At great speed, swerving and hitting 
plaintiff. Gibson v. Gray Motor Co., 
147 Minn. 134, 179 NW _ 729. (6) 
Fifteen miles an hour when it struck 
plaintiff who was crossing the street 


between intersections. Snyder v. 
Campbell, (Miss.) 110 S 678. (7) At 
great speed turning a corner. Hodges 


v. Chambers, 171 Mo. A. 563, 154 SW 
429. (8) Plaintiff and plaintiff's wit- 
nesses just before crossing looked for 
cars and did not see them. Miller v. 
New York Taxicab Co., 120 NYS 899. 
(9) In the dark without lights. Hoff- 
man v. Hansen, 118 Wash. 73, 203 P 
53. (10) Pedestrian stepped back- 
ward to*°avoid an automobile and in 
doing so came in contact with a horse 
and was injured. Maitland v. Mac- 
kenzie, 28 Ont. L. 506, 13 DomLR 129. 
(11) In the clear daylight and with 
nothing to obstruct defendant’s view, 
he struck an elderly woman while 
she was in the middle of a prominent 
highway, carried her body for forty 


feet, ran over her, and then proceeded 


twenty-five feet further before stop- 
ping his car. Reese y. France, 62 Pa. 
Super. 128. 

{d] Failure to keep lookout.—(1) 
Plaintiff started to cross the street 
twenty to twenty-five feet ahead of 
defendant’s taxicab. Griffin v. Taxi 
Serv. Co., 217 Mass. 293, 104 NE 838. 
(2) Where plaintiff could have been 
seen by defendant sixty feet away. 
Meenach v. Crawford, (Mo.) 187 SW 
879. (3) Speed of twenty or twenty- 
five miles an hour without turning or 
swerving to avoid hitting plaintiff, 
Schinogle v. Baughman, (Mo. A.) 228 
Sw 897. . (4) At night in a snow- 


storm. Ziegler v. Bonine, (N. J. 
Sup.) 135 A 77: (5) On turning a 
corner. Kimball' v. Brill, 205 App. 


Div. 776, 200 NYS 231. (6) Failure 
to see plaintiff even though defend- 
ant’s car had headlights. Jones v. 
Sinsheimer, 107 Or. 491, 214 P 375. 
(7) Snowy, foggy evening. McCaf- 
frey v. Schwartz, 285 Pa. 561, 132 A 
810. (8) Failure to see plaintiff in 
snowstorm. LeVan v. McLean, 276 
Pa. 361, 120 A 395. (9) Plaintiff in 
full view and failure to sound horn. 
King v. Brillhart, 271 Pa. 301, 114 
A 515. (10) Child after passing be- 
hind a street car walked to within 
two feet of the curb when struck by 
defendant’s car with such violence 
that she was found under its rear 
wheels, defendant’s chauffeur not see- 
ing her before she was struck. Mc- 
Monagle v. Simpers, 267 Pa. 117, 110 
A 83. (11) Nothing to obstruct the 


view, and going at excessive speed. 
Reese v. France, 62 Pa. Super. 128. 
(12) Defendant in making the turn 
at a street intersection did not see 
plaintiff. Moorman y. Byron, 127 
Wash. /622,\221°P 297:> (18) Street 
lights were lit and there was an un- 
obstructed view so that defendant’s 
taxicab driver could have seen plain- 
tiff crossing the street in time to 
have avoided striking him. Chase v. 
Seattle Taxicab, etc., Co., 78 Wash. 
537, 189 P 499. (14) Starting up at 
an intersection after the traffic signal 
to go, without looking out for pedes- 
trians who had not yet got across the 
street. Barutio v. Dowling, 186 Wis. 
422, 202 NW 687. 

{e] Failure to sound horn.—(1) 
Generally. Birch v. Abercrombie, 74 
Wash, 486, 133 P 1020, 50 LRANS 59, 
135 P 821. (2) Foggy night. _Puccia 
v. Sevigne, (Mass.) 154 NE 765. (3) 
After seeing plaintiff thirty feet 
ahead. French vy. Mooar, 226 Mass. 
173, 115 NE 2385. (4) Lights not lit 
and the night was dark and rainy. 
Bouma v. Dubois, 169 Mich, 422, 135 
NW 322. (5) Defendant’s car went 
fifteen feet after striking plaintiff be- 
fore stopping. Curro v. Barrett, 156 
NYS 289. (6) Defendant saw plain- 
tiff in time to avoid injury. Van- 
nett v. Cole, 41 N. D. 260, 170 NW 
663. (7) Speed and control. Davis 
v. Osborn, 62 Pa. Super. 291. (8) 
Street lighted, and defendant could 
have seen plaintiff crossing the street. 
Core v. Wilhelm, 124 Va. 150, 98 SE 
27. (9) Defendant’s speed was such 
as to make it impossible to stop and 
that the speed contributed to the 
accident and that defendant saw 
plaintiff leave the sidewalk to cross 
the street. Wickman y. Lundy, 120 
Wash. 69, 206 P 842. (10) Conflict 
in the evidence as to where in the 
street the accident happened and the 
speed of the car. Lampe v. Jacob- 
sen, 46 Wash. 533, 90 P 654. 

[f] Right of way.—-+(1) Between 
regular crossings. Stoneman Vv. 
Washburn-Crosby Co., 153 Minn, 331, 
190 NW 605; Deckar v. Mitchell, 10 
Oh. A. 438, 29 O. C. A. 558. 
a street crossing. Bora vs Yellow 
Cab Co., (N. J.) 1385 A 889. (3) Both 
plaintiff and defendant saw each 
other, and both stopped, each to let 
the other go by, and each, evidently 
thinking that the other was yielding 
the right of way, started up again. 
Coughlin v. Weeks, 75 Wash. 568, 135 


P 649. 

{[g] Wrong side of road.—(1) 
Generally. Bauman vy. Black, etce., 
Taxis Co., 263 Fed. 554; Rhimer v. 


Davis, 126 Wash. 470, 218 P 193. (2) 
Taxicab driver did not have his ma- 
chine under control. Bauman vy. 
Black, ete., Taxis Co., supra. (3) 
Failure to sound warning. Brown vy. 
Patterson, 141 Md. 293, 118 A 653; 
Pool v. Brown, 89 N. J. L. 314, 98 A 
262. (4) Plaintiff crossing between 
intersections. Fox v. Great Atlantic, 
ete Rea viCoifis4 Ne) Tavs 726) VST A 
339. (5) Plaintiff crossing the street 
between crossings where vehicles had 
the right of way. Rhimer v. Davis, 
supra. (6) While making a right 
turn into an _ intersecting street. 
Smelser v. Barnes, 125 Wash. 126, 215 
P 369. (7) Where defendant drove 
over onto the left-hand side of the 
street to avoid a collision with an- 
other vehicle, and at that moment of 
time plaintiff, carrying an open um- 
brella without looking up the street, 
stepped into the roadway from the 
curb in the path of the approaching 
automobile, that defendant at once 
applied his brakes but was unable to 
avoid striking plaintiff, plaintiff is 
not entitled to a directed verdict, but 
the question of defendant’s negli- 
gence is one for the jury. Kerner v. 
Spiegl, 34 Cal. A. 162, 166 P 1013. 

{h] Turning.—(1) At a street in- 
tersection without signaling. Panitz 
v. Webb, (Md.) 135 A 406. (2) Cut- 


(2)- At |; 


ting a corner sharply. Lowe v. An- 
tonelli, 245 Mass. 237, 139 NE 818. 
(3) Around a corner at eight to ten 
miles an hour and on the wrong Side 
of the street. Fitzgerald v. Russell, 
155 App. Div. 854, 140 NYS 519 (pe- 
destrian crossing diagonally). (4) 
Toward plaintiff and striking him 
when the accident would not have 
happened if defendant had steered a 
straight course. 


American Druggists Syndicate, Inc., 
212 App. Div. 311, 208 NYS 629. (5) 
To the left without warning. La- 
mont vy. Adams Express Co., 264 Pa. 


17, 107 A 373. .(6) To the left con- 
trary to a city ordinance to avoid 
striking plaintiff. Bone v. Yellow Cab 
Co., 129 Wash, 508, 225 P 440. (7) 
Sudden turn after giving plaintiff 
reason to believe that he was going 
to proceed on a straight course. 
Stewart v. Olson, 188 Wis. 487, 206 
NW 909, 44 ALR 1292. 

[i] Violation of traffic signals.— 
Melville v. Rollwage, 171 Ky. 607, 
188 SW 638, LRA1917B 133 (plaintiff 
standing in the middle of the street 
at a crowded street crossing waiting 
for a street car to pass). 

{j] Failure to stop.—(1) Plaintiff 
walking slowly and in full view. 
Chr. Heurich Brewing Co. v. McGavin, 
16 F. (2d) 334. (2) When the driver 
saw plaintiff stop and turn back, he 
changed his direction and _ struck 
plaintiff. Potter vy. Back Country 
Transp. Co., 33 Cal. A. 24, 164 P 342. 
(3) After turning around in the 
street. Amley v. Saginaw Milling 
Co., 195 Mich. 189, 161 NW 832. (4) 
After seeing plaintiff twenty-five feet 
away. Frankel v. Hudson, 271 Mo. 
495.7 196 ‘SW 1421; (5) Defendant 
saw plaintiff sixty feet ahead of him. 
Kerk v. Peters; 261 Pa. 279, 104 A 
549, (6) After seeing plaintiff cross- 
ing the street a considerable distance 
away. Banks v. Shoemaker, 260 Pa. 
280, 103 A 734. (7) Defendant had 
unobstructed view of a more or less 
crowded street and was proceeding 
slowly. Kielich v. Whittaker, 183 
Wis. 470, 198 NW 270. ; 


{k] Starting up after stopping.— 
O’Brien v. Bieling, 267 Pa. 288, 110 
A 89. 


{1] Backing.—Oliver v. Weaver, 
72 Colo. 540, 212 P 978 (under direc-: 
tion of traffic officer, 
and backing again on own responsi- 


bility). 
[m] Swerving out of line of 
traffic.—(1) .Plaintiff, crossing at 


night through a heavy line of traffic, 
had successfully got through the 
string of traffic on one side of the 
street and had then stopped between 
the street car tracks waiting for a 
chance to cross to the other side. 
Haines v. Fewkes, 190 Cal. 477, 213 
P 490. (2) Plaintiff worked his way 
through traffic to the middle of the 
street and was just starting through 
the traffic on the other side. Hug- 
gon v. Whipple, 214 Mass. 64, 100 NE 
1087. 


{n] Passing vehicle going in same 


direction.—(1) Accelerating speed 
and failure to sound horn. Waltring 
v. James, 136 Md. 406, 111 A 125. 


(2) At great speed so that the car 
was out of control. Kuitula v. Ab- 
bott, 229 Mich. 84, 201 NW 186. (3) 
At high speed and on the wrong side 
of the car in front. Moen y. Olson, 
150 Minn. 484, 185 NW 940. (4) On 
the left. Benson v. Larson, 133 Minn. 
346, 158 NW 426. (5) After turning 
around a corner... Ward v. Fessler, 
(Mo.) 252 SW\ 667. (6) On the right. 
Bora v. Yellow Cab Co., (N. J.) 1385 A 
889. (7) Defendant’s knowledge that 
the place where the accident occurred 
was frequented by pedestrians. 
Miller v. Tiedemann, 249 Pa. 234, 94 
A 835. (8) Thirty miles an hour. 
Ley v. Henry, 50°Pa. Super. 591. 

{o] Passing street car going in 
same direction.—(1) ~Driver 
from ten to twelve miles an* hou: to 
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tomobile at a particular time,!? whether the pedes- 
trian was crossing the road at the regular crossing,!? 
at what point on the crosswalk or street the pedes- 
trian was struck,'* and whether defendant saw the 
pedestrian in time to avoid the accident, are for 


the jury on conflicting evidence. 


dence is uncontradicted and no inference of negli- 
gence on the part of defendant can reasonably be 
made therefrom, it is held that defendant is not 


negligent as matter of law.1® 


[§ 1072] (dd) Standing or Sitting on Highway. 
Where the evidence is conflicting or different in- 
ferences of fact may be reasonably drawn there- 
from, it is a question for the jury whether defendant 
was guilty of negligence in striking a pedestrian 
standing or sitting on the highway,!? and whether 
such negligence was the proximate cause of the 


injury.'® 


[§ 1073] (ee) On Sidewalk. Where the evidence 
is conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is a question for the 
jury whether defendant was guilty of negligence in 
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such negligence 
injury.”° 


way*!—(aa) In 


Where the evi- 


ic | 


[§§ 1071-1076 — 


was the proximate cause of the 


[§ 1074] bb. Persons Working on or in High- 


General. Where the evidence is 


conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is a question for the 
jury whether defendant was guilty of negligence 
in striking persons working on or in the highway.” 
The related question as to whether plaintiff was 


struck by defendant is also for the jury on con- 


of negligence in 


flicting evidence.?* 

[§ 1075] (bb) Police or Traffic Officer. 
the evidence is conflicting or different inferences of 
fact may be reasonably drawn therefrom, it is a 
question for the jury whether defendant was guilty 


Where 


striking a police or traffic officer.** 


Related questions as to how fast defendant was 


going,?> whether he gave a warning of ‘his approach 


striking a pedestrian on the sidewalk,’® and whether | Car?*—(aa) In 


the right of the street car. Elmberg 
v. Pielow, 113 Wash, 589, 194 P 549. 
(2) Going so close to an automobile 
as to strike plaintiff alighting there- 
from. Cunnien v. -Superior Iron 
Works Co., 175 Wis. 172, 184 NW 
767, 18 ALR-667.. (3) At-excessive 
speed: Luethe v. Schmidt-Gaertner 
Co., 170 Wis. 590, 176 NW 63. 

{[p] Collision of automobiles at 

street intersection.—(1) Speed and 
failure to keep lookout. Armock v. 
San Francisco United R. Cos., 56 Cal. 
A, 160, 204 P 856. (2) Failure to give 
right: of way. Fraser v. Flanders, 
248 Mass. 62, 142 NE 836. 
[q] Evidence sufficient to go to 
the jury.—(1) Accident happened on 
a rainy night, the windshield covered 
with mist, dimmed lights, speed of 
twenty or twenty-five miles an hour, 
failure to keep a lookout, and failure 
to sound the horn. Powers v. Wilson, 
138 Minn. 407, 165 NW_ 2381. (2) 
Passing a street car going in the 
same direction. Stewart v. Baruch, 
103 App. Div. 577, 93 NYS 161. 

12. Mosso v. E. H. Stanton Co., 75 
Wash,.> 220; -134..P: 941, .LRALII6BA 
943 (after the accident). 

13. Consolidated Gas, etc., 
Rudiger, (Md.) 134 A 326. 

14. Wine v. Jones, 183 Iowa 1166, 
162 NW 196, 168 NW 318; Johnston v. 
Elmore, (Wash.) 251 P 558; Lampe 
v. Jacobsen, 46 Wash. 533, 90 P 654. 

15. Heckman v. Cohen, 90 N. J. L. 
322, 100 A 695; Johnston v., Elmore, 
(Wash.) 251 P 558, 

16. See cases infra this note. 

{a] Speed.—Blazic v. Franzwa, 
179 Wis. 260, 191 NW 572. 

[b] Obedience to traffic signal.— 
Bowers v. Colonial Warehouse Co., 
153 Minn, 425, 190 NW 609. 

17. See cases infra this note. 

[a] Speed.—Fleming v. Holleman, 
190 N. C. 449, 130 SH 171. 

{b] Turning.—(1) Into an inter- 
secting street without warning caus- 
ing a collision between his own car 
and another car behind him and go- 
ing in the same direction, the driver 
of the latter car losing control of his 
wheel in the collision and striking 
plaintiff's intestate, who was stand- 
ing in the street near by. Matlack v. 
Sea, 144 Ky. 749, 1389 SW 930. (2) 
Around the corner, the view of which 
was obstructed, at a rate of speed in 
excess of that permitted by the regu- 
lations and striking plaintiff, who 
was standing in the street at a street 
corner talking with an acquaintance. 
Heartsell v. Billows, 184 Mo. A. 420, 
171 SW 7. (3) To pass the car ahead 
and striking plaintiff standing in the 
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gutter waiting to cross. Hershkowitz 
v. Moton Realty Co,, 194 NYS 806. 

[c] Wrong side of street.—Wells 
v. Shepard, 135 Ark. 466, 205 SW 806 
(to avoid collision with another auto- 
mobile and pedestrians). 

{d] Passing street car.—Schweit- 
zer v. Quaker City Cab Co., 269 Pa. 
291, 112 A 442 (pedestrian standing 
at a street crossing in the street 
waiting for the car). 

[e] Passing standing vehicle.— 
Cunnien v. Superior Iron Works Co., 
175 Wis. 172, 184 NW 767, 18 ALR 
667 (occupant of vehicle after having 
alighted and while standing in street 
is struck by defendant’s car). 


18. Hart v. Morris, (Mass.) 156 
NE 15. 

[a] Result of collision of two 
cars.—Hart v. Morris, (Mass.) 156 
NE 15. 

19. See cases infra this note. 

[a] Generally.—Scheuermann Vv. 


Kuetemeyer, 186 Cal. 225, 199 P 13. 

[b] Speed.—(1) Pushing a stone 
carriage block some distance from 
its place. Jacob v. Ivins, 250 Fed. 
431, 162 CCA 501 [aff 245 Fed. 892]. 
(2) Highteen to twenty-five miles an 
hour. Roach vy. Hinchcliff, 214 Mass. 
267, 101 NE 383. 

[c] Failure to keep lookout.—De 
Mott v. Knowlton, 100 N. J. L. 296, 
126 A 327 (bee flying into car and 
frightening children, distracting 
plaintiff's attention), 

{d] Failure to sound horn.—(1) 
Generally. Rogles v, United. R. Co., 
(Mo.) 232 SW 93. (2). Thirty to 
thirty-five miles an hour. Benjamin 
v. McGraw, 208 Mich, 75, 175 NW 3894. 

[e] Result of collision between 
two automobiles.—(1) Defendant’s 
failure to look resulting in a col- 
lision with a truck which mounted 
the sidewalk and struck plaintiff. 
Doersam v..Osmalek, 202 App. Div. 
621, 194 NYS 872. (2) Where the 
evidence tended to show that defend- 
ant’s truck was approaching an in- 
tersecting street at about twelve 
miles an hour speed and that the 
driver looked up the _ intersecting 
street to the right and saw an auto- 
mobile bearing down upon him at 
great speed, but that instead of stop- 
ping or going straight ahead, in 
either of which events. he would not 
have collided with the automobile, 
but turned at an angle toward the left 
and was struck by the automobile, 
the back of the truck being thrown 
over onto plaintiff on the sidewalk. 
ous v. Taylor, 119 Wash. 190, 205 
P 746. 


20. See cases infra this note. 


to the street crossing,?® and his position on the 
street before the collision,?” are also questions for 
the jury on conflicting evidence. 

[§ 1076] cc. Persons Moving to or from Street 


General. Where the evidence is 


[a] Defendant’s car striking other 
automobile-——Hancock v. Steber, 208 
App. Div. 455, 204 NYS 258 (where 
two automobile drivers, H and §S, ap- 
proached a_ street intersection at 
right angles to each other without 
slackening their speed of thirty miles 
an hour, and H, in attempting to 
avoid collision, was forced over the 
curb, injuring a pedestrian on the 
sidewalk). 

[b] Defendant’s car striking ob- 
struction in road.—Brown vy. Des 
Moines Steam Bottling Works, 174 
Iowa 715, 156 NW 829, 1 ALR 835. 

21. Care as to persons working in 
or on highway see supra §§ 789-792. 

22. See cases infra this note. 

[a] Speed.—(1) Twenty-five miles 
an hour, striking a railroad employee 
at a railroad crossing. Davies v. 
Barnes, 201 Ala. 120, 77 S 612. (2) 
Twenty-five to thirty miles an hour 
and failure to keep lookout. Golden 
Verily 83.4 o-Ps SUPER wiles (3) 
Twenty-five miles an hour or more 
without sounding the horn, and strik- 
ing plaintiff, an employee of the city, 
working with a sewer gang at night 
in the street. Burger v. Taxicab 
Motor Co., 66 Wash. 676, 120 P 519. 

{b] Failure to stop.—Shearer vy. 
Puent, 166 Minn. 425, 208 NW 182 
(where a wrecking car crew had a 
cable stretched across the road, the 
wrecking car and wrecked car both 
showing lights and warning signals). 

{c] Failure to keep lookout.— 
Isgro y. Plankinton Packing Co., 176 
Wis, 507, 186 NW 606 (conflicting 
testimany as to warning). 

{d] Turning right.—Reisinger vy. 
McConnell, 265 Pa. 565, 109 A 280 
(around a corner into an intersect- 
ing street and not straightening out 
after turning). 

[e] Evidence sufficient to go to 
the jury.—Schrader v. Burkel, (Mo.) 
260 SW 63 (running into a person 
changing.a tire in the highway). 

23. Markowitz v. Lindeman, 164 
App. Div. 679, 150 NYS 345. 

24 See cases infra: this note. 

[a] Disregarding traffic signal.— 
Ellison y. Standard Refrigerator Co., 
Inc.,. 77 Pa. Super. 477. , 

Ub] Turning left.—White v. East 
Side Mill Co., 84 Or. 224, 161 P 969, 
164 P 7386 (cutting corner at inter- 
section), 

25. Desmond v. Basch, 94 N. J. L. 
52, 108 A 362, 

26. Desmond v. Basch, supra. 

27. Desmond v. Basch, supra. 

28. Care as to persons moving to 
oe ere street cars see supra §§ 793, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ §§ 1076-1080] 


conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is a question for the 
jury whether defendant was guilty of negligence in 
striking persons moving to or from a street car.?? 
The incidental question whether defendant violated 
the statute requiring automobiles to stop behind a 
car which stops to discharge or take on passengers 
‘is for the jury on conflicting evidence.*° 

[§ 1077] (bb) Crossing Street after Alighting. 
Where the evidence is conflicting or different infer- 
ences of fact may be reasonably drawn therefrom, 
it is a question for the jury whether defendant was 
guilty of negligence in striking a person who was 
crossing the street after alighting from a street 


car.*1 


[§ 1078] dd. Bicyclists.*? Where the evidence is 


conflicting or different inferences 


reasonably drawn therefrom, it is a question for 
the jury whether defendant was guilty of negligence 
in striking a bieyelist,?* and whether Hoss 

gence was the proximate cause of the injury.®* Inci- 
dental questions involved in the trial of the case 
must also be determined by the jury if the evidence 
thereon is conflicting, as, for example, the point of 


29. See cases infra this note. 

{a] Passing street car going in 
same direction.—Gonnermann v. 
Roberts, (Cal. A.) 248 P 749; Ras- 
mussen v. Drake, 185 Ill. A. 526; 
Walmer-Roberts v. Hennessey, 191 
Iowa 86, 181 NW 798; Simonson v. 
Angel, (Mass.) 152 NE 52; Braun v. 
“Bell, 247 Mass. 487, 142 NE 93; Hen- 
nessey v. Taylor, 189 Mass. 5838, 76 
NE 224, 3 LRANS 345, 4 AnnCas 
396; Loverage v. Carmichael, 164 
Minn, 76, 204 NW 921; Hefferon v. 
Reeves, 140 Minn. 505, 167 NW 423; 
Daly v. Curry; 128 Minn: 449, 151 
NW 274; Liebrecht v. Crandall, 110 
Minn. 454, 126 NW 69; Cool v. Peter- 
sen, 189 Mo, A. 717, 175 SW 244; 
Grouch v. Heffner, 184 Mo. A. 365, 
171 SW 23; Bongner v. Zeigenhein, 
165 Mo. A. 328, 147 SW 182; Schafer 
v. Rose-Gorman-Rose, Inc., 192 App. 
Div. 860, 183 NYS 161; Marsters vy. 
Isensee, 97 Or. 567, 192 P 907; Joyce 
v. Smith, 269 Pa. 439, 112 A 549; 
McEvoy v. Quaker City Cab Co., 264 
Pa. 418, 107 A777; Frankel v. Norris, 
252 Pa. 14, 97 A 104, LRA1917E 272; 
Bohm v. Beckdol, 81 Pa. Super. 178; 
Hanley v. Bakey, 77 Pa. Super. 36; 
Goninon v. Lee, 119 Wash. 471, 206 
P 2; Syslack v. Nevin Grocery Co., 
180 Wis. 267, 193 NW 61. 

{[b] Pagysing street car going in 
opposite direction. — Johnson v. 
Johnson, 137 Minn. 198, 163 NW 160; 
Cowell v. Saperston, 149,App. Div. 
373, 184 NYS 284 [aff 208 N. Y. 619 
mem, 102 NE 1100 mem]; Michalsky 
v. Putney, 51 Pa. Super. 163; Dugan 
v. Lyon, 41. Pa. Super. 52. 

[ec] .Swerving from course.—Mal- 
achowski v. Varro, (Cal. A.) 244 P 
936; Haring v. Connell, 244 Pa. 439, 
90 A 910. : 

30. Morss v. Murphy Transfer, 
etc., Co., (Minn.) 211 NW 950. 

31. See cases infra this note. 

{a] Pasying street car going in 
same direction.—(1) Not sounding 
the horn. Brown v. Brashear, 22 Cal. 
ASH185;- 133 P15 057 (2) Failure to 
stop the automobile or to turn it up 
an intersecting street to avoid strik- 
ing plaintiff. Winner v. Linton, 120 
Md. 276, 87 A 674. (3) At a high 
rate of speed and not sounding the 
horn. Smiley v. Reid Ice Cream 
Corp., (N. J. Sup.) 1385 A 504. (4) 
Not sounding the horn, and not stop- 
ping until the truck had gone forty 
or fifty feet after striking plaintiff. 
Leitmeyer v. Feldman, 283 Pa. 512, 
T2790 VAs ib 4.3% (5) After passing by 
plaintiff, turning around and striking 
him. Moses v. Quaker City Cab Co., 
84 Pa. Super, 157. (6) Failure to 
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testified.?” 


of fact may be 
ticular 


negli- 


keep the automobile nearer to the 
right-hand curb of the street. Win- 
sor v. Fonda, 126 Wash. 402, 218 P 
219, (7) At fifteen miles an hour 
and with an unobstructed view of 
plaintiff's actions. McClure vy. Wil- 
son, 109 Wash. 166, 186 P 302. (8) 
Defendant coming up behind the 
street car and passing it on the left, 
being thus on the wrong side of the 
street. Mickelson v. Fischer, 81 
Wash, 423, 142 P 1160. (9) Passing 
the car on the wrong side. Mickel- 
son v. Fischer, supra. j 

32. Care toward bicyclists 
supra § 776. 

33. See cases infra this note. 

[a] Speed.—Linehan v. Morton, 
221 Ill. A. 70. 

[b] Keeping lookout.—Tennessee 
Mill, ete., Co. v. Giles, 211 Ala. 44, 
99 S 84; Goosen v. Packard Car Co., 
174 Mich. 654, 140 NW 947; Ludwigs 
v. Dumas, 72 Wash. 68, 129 P 903. 

{c] Turning.—Jacoby v. Kelley, 
296 Fed. 590; Tennessee Mill, etc., 
Co. v.. Giles, 211 Ala. 44, 99 S 84; 
Roth vy. Chatlos,.\97 Conn. '282, 116 A 
332, 22 ALR 1554; Alt v. Konkle, 237 
Mich. 264, 211 NW 661; Donker v. 
Powers, 230.Mich, 237, 202 NW 989; 
Whitney v. Carr, 79 N. H. 523, 106 A 
37; Linneball y. Levy Dairy Co., 173 
App. Div. 861, 160 NYS 114; Freed- 
man v. Denhalter Bottling Co., 54 
Utah 513, 182 P 843. 

[dj] Wrong side of road.—(1) 
Generally. White v. Knapp, 31 Ga. A. 
344, 120 SE 796; Vercruysse v. Ulaga, 
229 Mich. 49, 201 NW 192. (2) Fail- 
ing to keep lookout. Vercruysse v. 
Ulaga, supra. 

{e] Passing vehicles.—Nordyke, 
ete Con v.e Smithy (76) inal eA 72131 
NE 414; Fame Laundry Co. v. Henry, 
(Ind. A.) 131 NE 411. 


see 


[f] At street intersection.—(1) 
Generally. Wentworth v. Butler, 134 
Minn. 382, 159 NW 828; Pratt v. 


Kistler, 72 Mont. 356, 283 P 600. (2) 
Defendant going at great speed and 


intoxicated. Tustin v. Hawes, 62 Pa. 
Super. 205. 
[g] Failure to stop.—Kent v. Tre- 


worgy, 22 Colo. A. 441, 125 P 128 
(after seeing plaintiffs in position of 
peril). 

{h] Evidence sufficient to’ go to 
the jury—wWard v. De Young, 210 
Mich. 67, 177 NW 213; Tschirley v. 
Lambert, 70 Wash. 72, 126 P 80. 

[i] Evidence not sufficient to go 
to the jury.—Presser v. Dougherty, 
239 Pa. 312, 86 A 854; Wellman v. 
Wales.) 98 Vt. 437.129 A 317. 

34. See case infra this note, 

[a] Crossing each other’s path.— 


[§ 1079] ee. Motor Cyclists.** 
dence is conflicting or different inferences of fact, 
may be reasonably drawn therefrom, it is a question 
for the jury whether defendant was guilty of negli- 
gence in striking a motor eyclist,®® and whether such 
negligence was the proximate cause of the injury.*® 
Incidental questions involved in the trial of the case 
must also be determined by the jury where the ev1- 
dence thereon is conflicting,*+ as, for example, when 
and where the accident took place.*? 

[§ 1080] ff. Drivers and Occupants of Other Par- 
Vehicles*?—(aa) 
Where the evidence is conflicting or different infer- 
ences of fact may be reasonably drawn therefrom, 
it is a question for the jury whether defendant was 
guilty of negligence in colliding with a horse-drawn 
vehicle and injuring the driver or occupant thereof,** 
and whether such negligence was the proximate 


[42 C.J.] 1253 


actual contact between plaintiff’s bicycle and de- 
fendant’s automobile,?* whether defendant saw or 
might have seen plaintiff in time to have avoided the 
accident,*® and whether defendant’s car made cer- 
tain skid marks on the street to which the witness 


Where the evi- 


Horse-Drawn Vehicles. 


Harris v. Pew, 185 Mo. A. 275, 170 
SW 344. 

35. Hiscock v. Phinney, 81 Wash. 
117, 142 P 461, AnnCas1916E 1044. 

36. Tennessee Mill, etce., Co. v. 
Giles, 211 Ala. 44, 99 S 84; Alamo 
Iron Works v. Prado, (Tex. Civ. A.) 
220 SW 282, 

37. Hiscock v. Phinney, 81 Wash. 
117, 142 P 461, AnnCas1916E 1044. 

38. Care toward motor cyclists see 
supra § 775. 


39. See cases infra this note. 

[a] At street intersection.—(1) 
Generally. Nelson v. Hedin, .184 
Iowa 657, 169 NW 3:7; Healey v. 


Braested, 98 N. J. L. 520, 120 A 12; 
Ferraro v. Cooper, 176 NYS 67. (2) 
At high rate of speed without slack- 
ening up. Hopkins v. Sweeney Auto. 
School Co., (Mo. A.) 196 SW 1772. 
(3) Defendant proceeding at the rate 
of twenty-seven miles an_ hour. 
Shimoda v. Bundy, 24 Cal. A. 675, 142 
P 109. (4) Overtaking and striking 
a motor cyclist driving on the right 
side of a narrow road after he. has 
turned right at an intersection and is 
proceeding on the right-hand side 
of the road. Fricker v. Philadelphia 
Rapid Transit Co., 63 Pa. Super. 381. 
(5) Defendant proceeding at. a rapid 


rate. Hartley v. Lasater, 96 Wash. 
407, 165 P 106. 
[b] Turning.—Weber v. Becker, 


136 NYS 119 (plaintiff struck by iron 
piping extending beyond the rear end 
of a horse-drawn vehicle). . 

40. See cases infra this note. 

{a] Generally.—Cooledge v. John- 
son-Gewinner Co., 17 Ga. A. 733, 88 
SE 409; McLaughlin v. Damboldt, 100 
INE OE Ae Ta 2b Ares rd 

{b] Turning.—Hazzard  v. 
stairs, 244 Pa. 122, 90 A 556. 

[c] Evidence sufficient to go to 
jury.—Estes v. Nicola, 56 App. (D. 
C.) 315, 138 F. (2d) 287 (policeman 


Car- 


riding’ motor cycle, colliding with 
truck). j 
41. See cases infra note 42. 
42. Hopkins v. Sweeney Auto. 


School Co., (Mo. A.) 196 SW 772. 

43. Injuries to stray animals see 
infra § 1089. 

Persons in charge of animals see: 
infra § 1084, 

44. See cases infra this note. 

fa] Passing team going in same 
direction.—(1) Collision. Salminen 
v. Ross, 185 Fed. 997 [aff 191 Fed. 
504, 112 CCA 148]; Morrison v. Clark, 
196 Ala. 670, 72 S 305; Diamona v. 
Weyerhaeuser, 178 Cal. 540, 174 P 
38; Washburn vy. R. F. Owens Co., 
(Mass.) 155 NE 432; Aronson v. New 
York Taxicab Co., 125 NYS 756; Kuen 
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cause of the injury.*® Incidental questions involved 
in the trial of the case must also be determined by 
the jury where the evidence thereon is conflicting, 
as, for example, whether the operator of the auto- 
mobile observed the precautions required by statute 
whether 
wagon was struck by defendant’s automobile from 
the rear or side;*7 and whether plaintiff gave de- 
fendant warning of his approach*’ and _ sufficient 


under such circumstances ;*° 


space to pass.*9 


[§ 1081] (bb) Fire or Police Automobiles. Where 
the evidence is conflicting or different inferences of 
fact may be reasonably drawn therefrom, it is a 
question for the jury whether defendant was guilty 
of negligence in colliding with a fire truck and 
injuring the driver or occupant thereof,®° or in caus- 
ing the fire truck to swerve and strike some one 
Whether the driver of the automobile heard 
the warning siren or bell is itself a question for the 


else.°! 


jury on conflicting evidence.®? 


[§ 1082] (cc) Street Cars. Where the evidence is 


v. Wertley, 65 Pa. Super. 363; Boedd- 
cher v. Frank, 48 Utah 363, 159 P 634; 
Stephenson y, Parton, 89 Wash. 653, 
155 P 147. (2) Frightening horses 
generally. Hardy v. Cloe, 165 Ark. 
253, 263 SW 968; Delfs v. Dunshee, 
143 Iowa 381, 122 NW 236; Murphy 
Vauwait,) 102 "Apps, Div. 1124,, 92) NYS 
253; Allen v. Davie, 6 Tenn. Ciy. A. 
630. (3) Failure to stop on Seeing 
that horses were frightened. Flem- 
ing v. Oates, 122 Ark. 28, 182 SW 
509. (4) Passing so close to a team 
as to frighten the horses. Zelezny 
vy. Birk Bros. Brewing Co., 211 Ill. A. 
282; Lemke v. Ady, (Iowa) 159 NW 
1011. (5) Unnecessary noises fright- 
ening horses. Coughlin v. Mark, 173 
Ky. 728, 191 SW 5038. (6) Without 
blowing the horn, frightening horses. 
Gifford v. Jennings, 190 Mass.. 54, 76 
NE 233. (7) Speed not slackened and 
the horn not sounded, resulting in 
frightening horses., Fields v. Sevier, 
184 Mo, A. 685, 171 SW 610. (8) 
Crowding off the road, unnecessarily 
tooting the horn resulting in fright- 
ening horses. Messer v. Bruening, 32 
N. D. 515, 156 NW 241. (9) Fright- 
ening horses and starting them run- 
ning, so that they ran against another 


team in which plaintiff was riding 
and injured him. Grant v. Arm- 
strong, 55 Wash. 365, 104 P 632. (10) 


At great speed, frightening a mule. 
Allen v. Davie, 6 Tenn. Civ. A. 630. 
(11) Speed. Starry v. Hanold, (lowa) 
211 NW 696. (12) Striking. Dooley 
v. Laird, (Mass.) 155 NE 599. 

[b] Passing team going in op- 
posite direction.—(1) Generally. 
Forsythe v. Killam, 193 Ill, A. 534. 
(2) Frightening horse’ generally. 
Knight v. Lanier, 69 App. Div. 454, 
714 NYS 999, 10 NYAnnCas 406; Curry 
v. Fleér, 157 N. C. 16,72 SE 626. (38) 
Collision due to defendant’s traveling 
on the wrong side of the road. Stohl- 
man vy. Martin, 28 Cal. A. 338, 152 P 
319. (4) Assisting the driver of a 
team to pass the automobile. 
Pékarek v. Myers, 159 Iowa 206, 140 
NW 409. (5) Speed frightening 
horses. Weiskopf v. Ritter, 97 SW 
1120, 29 KyL 1268; Blackden v. Blais- 
dell, 113 Me. 567, 98 A 540; Burcham 
v. Robinson, 113 Miss. 527, 74 S 417. 
(6) Passing so close as to frighten 
defendant’s horses and in disregard 
of plaintiff's signal to stop. Tromb- 
ley v. Stevens-Duryea Co., 206 Mass. 
516, 92 NE 764. (7) Starting up the 
engine as plaintiff with a team was 
passing, resulting in frightening the 
horses. Fischer v. McGrath, 112 
Minn. 456, 128 NW 579. (8) Twenty- 
five to forty miles an hour, and sud- 
den stop, discharging a large volume 
of steam and frightening the horses. 
Graham vy. Sly, 177 Mo. A. 348, 164 
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plaintiff’s 


SW 136. (9) Sudden starting after 
stopping, and frightening a horse. 
Spangler vy. Markley, 39 Pa. Super. 
351. (10) Sudden spurting of gaso- 
line vapor from the rear of the car 
frightening a horse. Reed v. Snyder, 
38 Pa. Super, 421. (11) Stopping 
the car but with the engine running 
until plaintiff passed, resulting in 
frightening the horse. Rochester v, 
Bull, 78 S. C. 249, 58 SE 766. 

{c] At street intersection.—(1) 
Collision generally. Schultz v. Nich- 
solon, 116 Misc. 414, 189 NYS 722. 
(2) Collision, defendant proceeding at 
great speed. Rabinowitz v. Haw- 
thorne, 89 N. J. L. 308, 98 A 315. 

[d] Failure to keep lookout.— 
Topper v. Maple, 181 Iowa 786, 165 
NW 28 (blinded by headlights of ap- 
proaching car, and striking buggy 
with no tail light). 

{e] Parking automobile. — (1) 
Leaving the engine running while a 
stop for lunch was made and fright- 
ening a horse. Coca Cola Bottling 
Works v. Brown, 139 Tenn. 640, 202 
SW 926. (2) Leaving a bright red 
car unattended at one side of road, 
frightening horses. McIntyre _ v. 
Coote, 19 Ont. L. 9, 13 OntWR 1098, 
16 AnnCas 395. 

{f] Evidence sufficient to go to 
the jury.—Rochester v. Bull, 78 S. C. 
249, 58 SE 766; Ross v. Rose, 109 
Wash. 273, 186 P 892; Grant v. Arm- 
strong, 55 Wash. 365, 104 P 632. 

[g] Evidence not sufficient to go 
to the jury.—Turner v. Bennett, 161 
Iowa 379, 142 NW 999; Gipe v. Lynch, 
155 Lowa 627, 186 NW 714. 

45. See cases infra this note. 

[a] Generally.—Cresswell v. Wain- 
wright, 154 lowa 167, 134 NW 594. 

[b] Who to blame.—(1) Both par- 
ties negligent. Rosenbaum vy. Fuel- 
ler, 52. Coloss688y\ 123 0Pn i648, | 22) 
Whether the frightening of horses or 
the grabbing of the reins by a third 
person -caused the horse to fall into 
the ditch. Nixon v. Williams, 25 Ga. 
A. 594, 103 SH 880. 

[ec] Noise of engine.—(1) Fright- 
ening a horse. Coca Cola Bottling 
Works vy. Brown, 139 Tenn. 640, 202 
SW 926. (2) Leaving the engine run- 
ning while the car was_ stopped. 
Coca Cola Bottling Works v, Brown, 
supra. 

{d] Failure to burn lights.—John- 
son v. Gustafson, 233 Ill. A, 216. 

[e] ‘Evidence sufficient to go to 
the jury.—Coca Cola Bottling Works 
v. Brown, 139 Tenn. 640, 202 SW 926 
(natural fright of the horse or negli- 
gence of the operators of the auto- 
mobile), 4 

46. Ross v. Rose, 109 Wash. 273, 
186 P 892. $ 

47. Komfar v. Millard, 179 Wis. 79, 


conflicting or different inferences of fact may be 
reasonably drawn therefroni, it is a question for the 
jury whether defendant was guilty of negligence in 
colliding with a street car and injuring an employee 
of the street car company or passenger therein.®? © 

[§ 1083] (dd) Steam Shovels. 
dence is conflicting or different inferences of fact 
may be reasonably drawn therefrom, it is a question 
for the jury whether defendant was guilty of negli- 
gence in colliding with a steam shovel and injuring 
the operator thereof,>+ and whether such negligence 
was the proximate cause of the injury.*® 

[§ 1084] gg. Persons in Charge of Animals.*® 
Where the evidence is conflicting or different infer- 
ences of fact may be reasonably drawn therefrom, it 
is a question for the jury whether defendant was 
guilty of negligence in striking persons in charge of 
animals,°? and whether such negligence was the. 
proximate cause of the injury.*® 
_ [§ 1085] hh. Children.°® Where the evidence is 
conflicting or different inferences of fact may be 


damages to police automobile). 


-[§§ 1080-1085 


Where the evi- 


190 NW 835. 
ee Allen v. Davie, 6 Tenn. Civ. A. 

“3 : 
49. Allen v. Davie, supra. | 
50. See cases infra this note. 7 
[a] Failure to keep lookout.—Nor- | 


wood Transp. Co. 207 
Ala? 222, 92 S 461. 

[b] Failure to drive to the curb 
and stop.—Brockstedt v. Meltzer, (N. 
es eA Sas 

51. Hadley v. Arms, 136 Wash. 
632, 241 P 26. 

52. Sacramento v. Hunger, (Cal. 
A.) 249 P 223 (action to recover for ~* 


v. Crossett, 


53. See cases infra this note. 

[a] Wrong side of road.—Smoker 
v. Baldwin Locomotive Works, 261 
Pa. 341, 104 A 597. 

[b] Colliding with street car.— 
(1) Approaching each other. Lang- 
ford v. San Diego Electric R. Co., 174 
Cal, 729, 164 P 398. (2) At street in- 
tersection. Singer v. Bruns, 60 Cal. 
Ax 141450212, P 965. 

54. See Weirick v. Thornton Bros. 
Co., 168 Minn. 465, 210 NW 399. 


55. Weirick v. Thornton Bros. Co., 
supra. 
56. Cross references: 


Care toward persons riding or driv- 

ing animals See supra § 777. 
Horse-drawn vehicles see supra § 

1080. 

Injuries to stray animals sée infra 

§ 1089. 

57. See cases infra this note. 

[a] Generally.— Barnett vy. An- 
heuser-Busch Agency, 160 App. Div. 
20, 144 NYS 920 [rev 80 Mise. 151, 
140 NYS 1020). 

[b] Leaving car in road unai- 
tended.—Shelby Iron Co. v. Morrow, 
211 Ala. 125, 99 S 643 (overturned 
tractor frightening plaintiff’s mule). 

[ec] Failure to stop.—Eddy vy. 
Stowe, 43 Cal. A, 789, 185. P 1024; 
Burns v. Oliver Whyte Co., 281 Mass. 
519, 121 NE 401; Cusick vy. Kinney, 
164 Mich, 25, 128 NW 1089; Hartford 
Acc., ete., Co. v. Buchanan, 200 App. 


Div. 235, 192 .NYS 1786;.. Petrie .v. 
B. A. Myers Co,,, .269. Pa, 134, 112 
A 240, . . 

[ad] Speed and control.—Maddox 


v. Jones, 205 Ala. 598, 89 S 38; Byrd 
v. Smith, (Ark.) 215 SW 640; Sweeney 
v. Moreland Bros, Co., 227 Mich. 203, 
198 NW 932. 


fe] Turning—FEverett v. Sturges, 
46 Pa. Super. 612 (turning to the 
right, striking and killing a horse 


being led by the arly eb, 

58. Maddox v. Jones, 205 Ala. 598, 
89 S 38 (whether plaintiff’s colt was 
struck by defendant’s car or some 
other car). 

59. Care as to children see supra 
§§ 798-801, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 
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§ 1085): 
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reasonably drawn therefrom, it is a question for the | striking a child 
jury whether defendant was guilty of negligence in 


* 60. See cases infra this note, 

[a] Speed.—(1) Over thirty miles 
an hour. Bains Motor Co. v. Le Croy, 
209 Ala. 345, 96 S 483. (2) Thirty 
miles an hour without slackening 
speed after seeing a child one hun- 
dred and fifty yards ahead. Gran- 
berry v. Barter, 209 Ala. 257, 96 S 


148. (3) Rapidly moving and unre- 
tarded notwithstanding the driver 
saw children ninety yards away. 


Reaves v. Maybank, 198 Ala. 614, 69 
S$ 137. (4) Thirty-five miles an hour 
without sounding a horn. Gonzales 
v. Davis, 197 Cal. 256, 240 P16. (5) 
“Going fast’ without warning toward 
seven or eight young boys absorbed 
in play, Duff v. Husted, 95 Conn. 
206, 111 A 186. (6) Ten or twelve 
miles an hour at a point seventy-five 
feet from an intersection. Cohn v. 
Buhler, 30 Ga. A. 14, 116 SE_ 864. 
(7) Twenty-five miles an hour, dodg- 
ing other cars in the traffic, finally 
running over the curb and onto the 
sidewalk and striking plaintiff. Enhr- 
enheim vy. Yellow Cab Co., 239 Ill. A. 
403. (8) Hight to twelve miles an 


hour through a street crowded with- 


children. Osberg v. Cudahy Packing 
Cow, 198 AP CA bb lei (9) At. high 
speed on the wrong side of the road. 
Trzetiatowski v. Evening American 
Pub, Co., 185 Ill. A. 451. (10) Hight 
or ten miles an hour in turning a 
corner and traveling over a cross- 
walk filled by a crowd of pedestrians. 
Crawford v. McElhinney, 171 Iowa 
606, 154 NW 310, AnnCas1917E 221. 
(11) At a high rate of speed without 
warning and without keeping a look- 
out. United Casket Co. v. Reeves, 
206 Ky. 581, 267. SW 1108. (12) 
Highteen miles an hour though a 
thickly populated district and fre- 
quented by children. Ottenheimer v. 
Molohan, 146 Md. 175, 126 A 97. (13) 
Bighteen or twenty miles an hour at 
a crowded transfer corner. Rasmus- 
sen v. Whipple, 211 Mass, 546, 98 NE 
592. (14) Twenty-five miles an hour. 
Llywelyn v. Lowe, (Mo. A.) 239 SW 
53): (15) Twenty-five or thirty 
miles per hour without slackening 
speed as it approached a crossing. 
EKastmond vy. Wachstein, (N. J. Sup.) 
135 A 67. (16) At excessive rate in 
"a rutty country road. Ciaramella v. 
Orr, 216 App. Div. 247, 214 NYS 713. 
(17) At great speed without sounding 
a horn. Pennige v. Reynolds, 98 
Misc. 239, 162 NYS 966; Edwards v. 
Lambert, 121 Wash. 380, 209 P 694, 
(18) Fifteen or eighteen miles an 
hour after seeing plaintiff and other 
children in the street. Bohringer v. 
Campbell, 154 App. Div. 879, 137 NYS 
241. (19) Even though under the 
statutory rate. Thies y. Thomas, 77 
NYS 276. (20) Fifteen miles an hour 
without sounding a horn. Snyder v. 
Klink, 273 Pa. 234, 116 A 811. (21) 
Twenty-five miles an hour coasting 
downhill and failure to sound a horn. 
Bloom v. Whelan, 56 Pa. Super. 277. 
(22) Thirty-five miles an hour. Odal- 
ovich v. Weir, 132 Wash, 57, 231 P 
170. 
{b] Control.—(1) The street be- 
ing slippery from a recent rain and 
the driver having veered to the left 
side to avoid a crowd. Greenbaum v, 
Gostay 137 Mids, 524. "Vai Ano... 62’) 
When following close behind a boy 
on a coaster wagon. Olesen v. Noren, 
161 Minn. 113, 201 NW 296. (3) 
Where defendant sees a child play- 
ing in the gutter ahead of him. Balog 
v. F. M. Mitchell Motor Co., (N. J. 
Sup.) 130 A _ 441. (4) When ap- 
proaching a child in the.street, seen 
by defendant’s driver in time to avoid 
striking her. Ferris v. McArdle, 92 
N. J. L, 580, 106 A 460. (5) Where 
defendant’s car, to avoid the acci- 
dent, ran across the sidewalk and 
collided with the building. Burns v. 
Joseph Flaherty Co., 278 Pa. 579, 123 
A 496. (6) Driver not able to stop 
in time to avoid the accident. Pisa- 
rek v. Singer Talking Mach. Co., 185 


Wis. 92, 200 NW 675. (7) Failure to 
use the brake, although sounding a 
horn and shutting off the power. 
Pisarek v. Singer Talking Mach., Co., 
supra. 

{c] Turning. (1) Suddenly 
Swerving out of the course without 
warning. Orris v. Tolerton, 201 
Iowa 1344, 207 NW 365. (2) On a 
rough -roadway at excessive speed, 
throwing a little girl invited. by de- 
fendant to ride from the running 
board and injuring her. Terlizzi v. 
Marsh, (Mass.) 154 NE 754. (3) To 
the left without reducing the speed 
of twenty miles an hour approach- 
ing an_ intersection. Direnski_ v. 
Hastern Massachusetts St. R. Co., 244 
Mass. 313, 138' NE 554. (4) Into an 
intersecting street at a slow rate of 
speed without sounding the horn 
where the view was. obstructed. 
Bengle v. Cooney, 243 Mass. 10, 136 
NE 812. (5) On wet pavement and 
skidding, mounting the sidewalk and 
striking plaintiff. Williams v. Hol- 
brook, 216 Mass, 239, 103 NE 633. 
(6). To avoid a collision with a 
wagon maintaining a speed of fifteen 
miles an hour without sounding the 
horn. Winckowski v. Dodge, 183 
Mich. 303, 149 NW 1061. (7) Closely 
in front of a pony on which children 
were riding, frightening the pony 
and causing the injury. Gullings v. 
Bellmore, 162 Minn. 386, 202 NW 828. 
(8) At an intersection and striking a 
boy on a bicycle. Rule v. Claar 
Transfer, etc., Co., 102 Nebr. 4, 165 
NW 883; Sharkey v. Herman Bros., 
Inc., CN. VJs Sups) .127 Ay (525; (9) 
Into an intersecting street at a very 
rapid rate and without reducing the 
speed or sounding the horn, Buscher 
v. New York Transp. Co., 106 App. 
Div. 493, 94 NYS 798. (10) Onto the 
sidewalk injuring plaintiff who had 
just crossed the street. Flynn v. 
Siezega, (R. 1.) 113 A. 1. 

{[d] Backing.—(1) Without look- 
ing. Oliver v. Abrigo, (Ark.) 241 SW 
893. (2) After looking and seeing 
that a child was not in the place of 
safety where defendant’s driver had 
put him preparatory to backing. Tup- 
man v. Schmidt, 200 Ky. 88, 254 SW 
199. (3) Fifteen or twenty miles an 
hour into a private driveway with- 
out warning. Roach v. Petrequin, 
234 Mich. 551, 208 NW 695. (4) Over 
boy about five years old, coasting 
down a hill in the middle of the high- 
way back of defendant’s truck. Web- 
ster v. Wickham, (N. J. Sup.) 135 A 
781. (5) In turning round in a nar- 
row street without looking. Don- 
nelly v. Yuille, 197 App. Div. 59, 188 
NYS 603 (reversing judgment on 
other point). (6) Without warning 
in violation of a traffic ordinance. 
Lee _v, Independent Dairy, 127 Wash. 
622, 221 P 309. (7) Without signal- 
ing or looking. Glinco v. Wimer, 88 
W. Va. 508, 107 SE 198. 

{e] Failure to protect in general. 
—(1) Boy over fourteen years of age 
and above the average of intelli- 
gence for one of his years, killed 
while riding upon the fender of de- 
fendant’s truck against the latter’s 
remonstrance. Bruno v. Grande, 
(Ariz.) 251 P ,550.° (2), Boy eleven 
years old riding a bicycle with a 
younger boy on the handlebars. Kent 
v. Treworgy, 22 Colo. A. 441, 125 BP 
128. (3) Where plaintiff, an eight- 
year-old boy, suddenly jumped into 
the street in front of defendant’s 
automobile and the automobile was 
being driven at a reasonable rate of 
speed. Lawson v. Gleeson, 209 Ky. 
37, 272 SW 56. (4) Boy nine years 
old playing ball. in the street and 
seen by defendant in time to avoid 
the accident. Bohringer v. Campbell, 
154 App. Div. 879, 1837 NYS 241, 153 
App. Div. 905 mem, 1387 NYS 1111 
mem, 154 App. Div. 952 mem, 139 
NYS 1117 mem. (5) Child crossing 
the street between crossings. Decker 


v. Mitehell, 10 Oh, A. 438, 29 0. C. A. 
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in the street,°° and whether suck 


558. (6) Defendant’s driver as he 
approached a street crossing saw a 
group of children fifty or sixty feet 
away starting across the street at 
the intersection and failed to sound 
his horn or to put on his brakes. 
Ahonen v. Hryszko, 90 Or. 451, 175 
P 616, 177 P 63. (7) Where defend- - 
ant’s chauffeur admitted that he saw 
the child of plaintiff standing on’the 
curb when the chauffeur was one 
hundred feet away and that he saw 
him start to cross the street when 
he was twenty-five feet away. Zim- 
merman vy. Younker, 84 Pa. Super. 
386. (8) Stcpping and starting again, 
hitting plaintiff who had thought 
the stopping meant for him to go 
ahead. Townsley v. Yellow Cab Go., 
145 Tenn. 91, 237 SW 58. (9) Child 
five years old. Herald v. Smith, .56 
Utah 304, 190 P 982. (10) Child four 
and one-half years old crossing a 
street and seen by defendant. MHer- 
ald v. Smith, supra. (11) Defendant 
saw plaintiff and other boys playing 
in the street for a long distance, ap- 
parently not aware of his approach, 
and failed to’sound his horn. Locke 
v. Greene, 100 Wash. 397, 171 P 245. 
(12) Three-and-a-half-year-old child 
climbing upon a truck with knowl- 
edge of the driver. Routt v. Look, 
180 Wis. 1, 191 NW 557. 

{[f] Failure to keep lookout.—(1) 
Driver intoxicated and talking with 
a woman on the side of the street. 
Bray-Robinson Clothing Co. v, Hig- 
gins, 210 Ky. 432, 276 SW 129. (2) 
Boy coasting down the _ street. 
Cowles v. Springfield Gas Light Co., 
234 Mass. 421, 125 NE 589; Sund v. 
Smisek, 105 Nebr. 602, 181 NW 529. 
(3) When on the wrong side of the 
street passing around an ice wagon. 
Nelligan v. Fontaine, 225 Mass. 329, 


114, NE 303. (4) While driving 
through heavy traffic. Roberts v. 
Ring,- 143 Minn. 151, 173 NW _ 437. 


(5) Looking toward the back of the 
car, Hornbuckle v. McCarty, 295 Mo. 
162, 243 SW 327, 25 ALR 1508. (6) 
Child having the right of way at a 
crossing. Minarcsik v. Blank, (N. J. 
Sup.)4 132. %A 251. (7) Boy in the 
street halfi way between crossings. 
Frank v.. Cohen, 288 Pa, 221,°1385 A 
624. (8) Great speed and failure to 
sound the horn. McMonagle v. Sim- 
pers; (267, Pa; .117, 110 sA-783:", (9) 
Child on the highway between cross- 


ings. Kuehne v. Brown, 257 Pa, 37, 
101 A 77. (10) Nothing to obstruct 
the view. Stoffle v. Hilker, 189 Wis. 


414, 207 NW 685. 

[g] Failure to sound horn.—(1) 
After seeing several boys on a bridge 
ahead. Standard Oil Co. v. Johnson, 
299 Fed. 93. (2) After seeing plain- 
tiff and a group of boys and girls 
absorbed in play in the street at an 
intersection. Ratcliffe v. Speith, 95 
Kan. 823, 149 P 740. (8) After see- 
ing a child thirty feet ahead in a 
position of peril. Fitzgerald v. Nor- 
man, (Mo.) 252 SW 43. (4) Striking 
a fifteen-year-old boy at a crossing. 
Yohannan v. Benisch,.(N. J.) 1385 A 
876. (5) Although seeing children 
for two tenths of a mile walking 
close to the highway and with their 
backs turned to defendant, Taggart 
v. Collins, 210 App. Div. 671, 206 NYS 
635 [aff 240 N. Y. 595 mem, 148 NE 
720 mem]. (6) Failure to sound horn 
or slacken speed. Ballman v. H. A. 
Lueking Teaming -Co., 281 Mo. 342, 
219 SW 603; Enea v. Pfister, 180 Wis. 
329, 192 NW 1018. 

{h] Failure to kee 
hand curb.—Roland y. 
A.) 282 SW 752. 

[i] Passing automobile going in 
same direction.— (1) Defendant’s 
truck having stopped when a street 
car stopped and started up before it - 
started, running over a young girl 
crossing the street in front of the 
car. Bosco y. Boston Store, 229 Ill. 
A. 564. (2) At a speed of about fif- 
teen miles an hour when defendant 


near right- 
nderson, (Mo. 
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negligence was the proximate cause of the injury.*? 
Incidental questions are for the jury on conflicting 
evidence,®? as, for example, whether defendant’s 
automobile struck plaintiff,°? or whether or not de- 
fendant knew or ought to have known the immature 
age of the child injured and his lack of responsibil- 
ity.°* Where the evidence is uncontradicted and no 
inference of negligence on the part of defendant 
can reasonably be made therefrom, it is held that 
defendant is not negligent as matter of law.®%® 

[§ 1086] ii. Persons under Disability.°° Where 
the evidence is conflicting or different inferences of 
fact may be reasonably drawn therefrom, it is a 
question for the jury whether defendant was guilty 
of negligence in striking persons under disability.® 

[§ 1087] jj. Guests or Occupants—(aa) Of Motor 
Vehicles Owned or Operated by Defendant. Where 
the evidence is conflicting or different inferences of 
fact may be reasonably drawn therefrom, it is a 
question for the jury whether defendant was guilty 
of negligence with reference to guests or occupants 
of his car,*® and whether such negligence was the 
proximate cause of the injury.®® Incidental ques- 
tions are for the jury on conflicting evidence,’® as, 
for example, the relative speed of the two cars;"+ 
the place of the accident, whether at or between 
intersections;72 which of the two cars was actually 


struck plaintiff at a street intersec- 
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driven against the other;’* whether the injured per- 
son was an invited guest;74 and, if he was a tres-. 
passer, whether the injury was willfully inflicted, 
entitling him to recovery;’® whether defendant’s 
car or the car with which it collided was on the 
wrong side of the road;*® and whether either de- 
fendant or his guest or both of them were intoxi- 
cated at the time of the accident.” 

[§ 1088] (bb) Of Motor Vehicles Other than De- 
fendant’s. Where the evidence is conflicting or 
different inferences of fact may be reasonably drawn 
therefrom, it is generally held to be a question for 
the jury whether defendant was guilty of negligence 
in colliding with a motor vehicle and injuring a 
guest or occupant thereof.’® 

[§ 1089] (f) Injuries to Animals.7° Where the 
evidence is conflicting or different inferences of fact 
may be reasonably drawn therefrom, it is a question 
for the jury whether defendant was guilty of negli- 
gence resulting in injuries to animals belonging to 
plaintiff.®° 

[§ 1090] (g) ‘Violation of Particular Regula- 
tions.81 Where the evidence is conflicting or dif- 
ferent inferences of fact may be reasonably drawn 
therefrom, it 1s a question for the jury whether 
defendant was guilty of negligence in violating par- 
ticular traffic regulations,*? and whether such negli- 


1918D 205, AnnCas1918B 1122; .Vogel 
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tion. Malloy v. Steiner, 73 Pa. Super. 
450. 

{j] Wrong side of road.—(1) At 
high speed. Trzetiatowski v. Eve- 
ning American Pub. Co., 185 Ill. A. 
451. (2) Veering to the left on ap- 
proaching a carnival with consequent 
loss of right of way. Greenbaum v. 
Costay vis 7 Mid’ 5240 tia A> 79) (3) 
Failure to turn out in time to avoid 
an accident. Williams v. Larson, 140 
Minn. 468, 168 NW 348. 

{k] Evidence sufficient to go to 
the jury.—(1) Generally. Corlew v. 
Young, 216 Ky. 2387, 287 SW _ 1706. 
(2) Fifteen miles an hour on the 
wrong side of the road. East Balti- 
more Transfer Co. v. Goeb, 140 Md. 
534,118 A 74, (3) Street free’ from 
traffic, unobstructed view, daylight, 
speed forty miles an hour, driver 
saw plaintiff before accident, driver 
unlicensed. McDonough v. Vozzela, 
247 Mass. 552, 142 NE 831. 

{1] Evidence not sufficient to go 
to the jury.—(1) The mere fact that 
an accident happenedeabout the time 
and place alleged in plaintiff's com- 
plaint, causing injury to plaintiff. 
Pixler v. Clemens, 195 Iowa 529, 191 
NW 375. (2) Whether the driver 
saw or should have seen a boy hang- 
ing onto a school bus _ in time to 
prevent the accident. Nouguier v. 
Morgan. (Wash.) 250 P 954. 

61. See cases infra this note. 

[a] Generally.—Cohn vy. Buhler, 
30 Ga. A. 14, 116 SE 864; Amabile v. 
.Crane, \(N; J. Sup?) 135° A 692; 

{b] Backing.—(1) Into a drive- 
way in which a child was playing. 
Roach v. Petrequin, 234 Mich. 551, 
208 NW 695. (2) Into a private 
driveway without warning. Roach 
v. Petrequin, supra. 

[c] Failure to keep lookout.— 
Hornbuckle v. McCarty, 295 Mo. 162, 
243 SW 327, 25 ALR 1508 (looking 
toward back of car). 

62. See. cases infra notes 63, 64. 

63. Bohringer v. Campbell, 154 
App. Div. 879, 187 NYS 241. 

64. Kent v. Treworgy, 22 Colo. A. 
441, 125 P 128. 

65. See cases infra this note. 

[a] Generally.—Hyde v. Hubin- 
ger, 87 Conn. 704, 87 A 790. ° 

{b] Driver ignorant of child steal- 
ing a ride.—Wind v. Steiert, 71 Pa. 
Super. 194. ie 

{c] Speed and warning.—Mullikin 


ie aes ie City. 13 Mids 363707 A 
469. 


{[d] Dense crowds. — Bilich v. 
Mathe, 149 La. 484, 89 S 628. 

66. Care as to intoxicated persons 
see supra § 797. 


67. Consolidated Gas, etc., Co. v. 
Rudiger, (Md.) 134 A 326 (plaintiff 
eighty-five years old crossing the 


street and seen by defendant in time 
to have avoided striking him). 

68. See cases infra this note. 

[a] Condition of car.—Hennig v. 
Booth, (N. J. Sup.) 132 A 294. 

{b] Speed.—Masten vy. Cousins, 
216 Ill. A, 268; Rogers v. Price, 117 
Kan. 181, 230 P 1047; Stewart Taxi- 
Serv. Co. v. Spencer, 149 Md, 625, 132 
A 153; Mackenzie v. Oakley, 94 N. J. 
L. 66, 108 A 771; Singer v. Martin, 
96 Wash. 231, 164 P 1105. 

[ce] Control—Johnson v. Coey, 
237 Ill. 88, 86 NE 678, 21 LRANS 81. 

[d] Turning.—(1) Rounding a 
corner at great speed and throwing 
plaintiff off. Stark v. Gripp, 150 Md. 
655, 133 A 3388; Jackson vy. Queen, 
(Mass.) 154 NE 78. (2) Leaving the 
road for an unexplained reason and 
colliding with a barbed wire fence. 
Grabau v. Pudwill, 45 N. D. 423, 178 
NW 124. (3) Rounding a corner at 
an intersection suddenly and quickly, 
without warning, throwing off plain- 
tiff who was gratuitously assisting 
the driver in milk deliveries. Rook 
v. Schultz, 100 Or. 482, 198 P 234. 
(4) Rounding a corner at twenty-five 
or thinty, miles’) an hour.:) “Cody? rv: 
Venzie, 263 Pa. 541, 107 A 383. 


{e] Parking.—Daly Vv. Singac 
ey Supply Cos VNa) dole 185 eat 
[ft ] Failure tq keep lookout. — 


Bushnell v. Bushnell, 103 Conn. 583, 
131 A 432, 44 ALR 785. 


{g] Right of way.—Carson vy. 
Leet, 186 Wis. 566, 203 NW 394. 
{h] Passing automobile going in 


same direction.—Vespe v. Rosen, 75 
Pa. Super. 332; McAndrews v. Leon- 
ard, (Viti) 134 A 710, 

{i] Passing automobile going in 

opposite direction.—Hmery y. Ford, 
234 Mich. 11, 207 NW 856. 
' [j] Crossing intersecting streets. 
—Baker v. Western Auto Stage Co., 
43) Cail SAY 283, 0192 2P» Tose Dawise ave 
ceiaiies Teen@o0., 9280) Bann dictgelol nk 
720. 

{k] Crossing rallroad.—Avery v. 
Thompson, 117 Me. 120, 103 A 4, LRA 


v. Otto, 182 Wis. 1, 195 NW 859. 

{l] Tire blow-out.—Barnett  v. 
Levy, 213 Ill. A. 7129: 

69. Powell v. Berry, 145 Ga. 696, 
P a 753, LRA1917A 306 (intoxica- 
10n). 

70. See cases infra note 71. 

71. Singer v. Martin, 96 Wash. 
2381, 164 P 1105. 


72. Singer v. Martin, supra. 
73. Singer v. Martin, supra. 

age Lasley v. Crawford, 228 Ill. A. 
75. Gauss v. Wolter, 233 Ill. A. 


353; Rolfe v. Hewitt, 227 N. Y. 486, 
125 NE’ 804. 

Willful or wanton acts or conduct 
as ground for liability in general 
see supra § 593. 

76. Offerdahl v. Motor Transit Co., 
(Gal, Ao) 7252 "Pers: 

77. Powell v. Berry, 145 Ga. 696, 
89 SE 753, LRA1917A 306. 

78. See cases infra this note, 

[a] Generally.—Carter v. Brown, 
136 Ark. 23, 206 SW 71; Webber v. 
Park Auto Transp. Co., 138 Wash. 
325, 244 P 718 47 ALR 590. 

{b] Collision at intersecting 
streets.—Itzkowitz v. Ruebel, 158 
Ark. 454, 250 SW 535; Heg v. Mullen, 
115 Wash. 262:-197 P 5. 

[ec] Evidence sufficient to go to 
the jury.—Woodruff v. Ewald, 131 
Wash. 285, 230 P 149. . 
: Le Horse-drawn vehicle see supra 

Persons in charge of animals see 
supra § 1084. 

80. See cases infra this note. 

[a] Speed.—Pullam v. Moore, 204 
Mo. A. -697, 218 SW 938. 

{[b] Wurning.—Sanders y. Hayes, 
128 S, C. 181,.122 SE 572, 

81. Cross references: 

License and registration of vehicles 
generally see supra § 74 et seq. 
Registration of car as. evidence of 

ownership see supra § 240. 
eicpes a eae generally see supra §§ 


82. Cross references: 
Backing: 
Generally see supra § 48. 
Law and fact see supra § 1061. 
Drawing uv to curb and stopping: 
Generally see supra § 48. 
Law and fact see supra § 1099. 
Frightening horses: 
Generally see supra § 48. ; 
Law and fact see supra § 1080. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


tyne 
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§§ 1090-1091] 


gence was the proximate cause of the injury.*? The 
question whether defendant or-his driver violated 
the regulation is also for the jury on conflicting 


evidence.*4 


[§ 1091] (h) Liability for Nets of Third Person— 
aa. Chauffeur. Where the evidence is conflicting or 


Keeping near right-hand curb: 
Generally see supra § 48. 
Car pene. fact see supra §§ 1067, 


Keeping to right: 

Generally see supra §§ 604-610, 611. 
Law and fact see supra §/ 1066. 

Lights: 

Generally see supra §§ 32, 597-599. 
Law and fact see supra §§ 1054, 
1063, 1066, 1067, 1070, 1080. 

One- way. streets: 

Generally see supra §§ 46, 614. 
Law and fact see supra § 1067. 

Permitting incompetent or minor 

drive car: 
Generally see supra § 48. 
Law and fact see § 1097. 

Right of way: 

Generally see supra § 33, 
Law and fact see supra § 1067. 

Speed: 

Generally see supra §§ 35-43. 
Law and fact see supra § 1056; 
fra § 1102. 

Stopping behind street car discharg- 
ing or taking on passengers: 
Generally see supra § 48. 

Law and fact see supra § 1076. 

Turning left: 

Generally see supra § 48. 
Law and fact see supra §§ 1060, 


to 


in- 


1071 
. 88. See cross references supra 
note 82. 

84. See cross references supra 
note 82. 


85. Chauffeur’s act as negligence 
and as proximate cause of injury 
see supra §§ 1053-1090. 

s6. Ala.—Morrison v. Clark, 14 
Ala, A. 323, 70 S 200. 

Cal.—Dierks v. Newsom, 49 Cal. A. 
789, 194 P 518. 


Mass.—Jasman v. Meaney, 250 
Mass. 576, 146 NE 257; McDonough 
v. Vozzela, 247 Mass. 552, 142 NE 


831. 

Mich.—Cady v. Doxtator, 193 Mich. 
£70,°159) NW, ‘151. 

Mo.—Linton v. St. Louis Lightning 


Rod Co., (A.) 285 SW 183; Shamp vy. 
Lambert, 142 Mo. A. 567, 121 SW 
770 


N. J.—Spelde v. Galtieri, 130 A 
526; Rathbun v. Brancatella, 93 N. J. 
L: 222,107 A 279. 

Pa.—Kennelly v. Miller, 69 Pa. 
Super. 115; Sommers: v. Dougherty, 
2 Pa. Dist. & Co. 614. 

R. I.—Stanford vy. Panniello, ie" A 
441; Burns vy. Brightman, 44 KR. 
316, 117 A 26, 

Ss. C.—Keen v. Army Cycle Mfe. 
©o0),124 SC. 342, °117 SE bs. 

Utah.—Ferguson v. Reynolds, 52 
Utah 583, 176 P 267. 

Va.—Crowell v. Duncan, 145 Va. 
489, 134 SH 576. 

[a] Effect of name on car or 
livery.—Shannon v. Nightingale, 321 
T129168,7 151 NE 573) “Hpsteins iv. 
Ruppert, 129 Md. 432, 99 A _ 685; 
Lorenzo v. Manhattan Steam Bakery, 
Inc., 178 App. Div. ue 165 NYS 84" 
[app dism 222 N. Y. 555 mem, 118 
NE 1066 mem]; Curley v. Blectric 
Vehicle Co., 68 App. Div. 18, 74 NYS 
35; Stroman v. Penn Motors Corp., 
82’ Pa. Super. 129. 

{b] Car leased or furnished.— 
Stovall v. Corey Highlands Land Co., 
189 Ala. 576, 66 S 577; Sargent Paint 
Co. v. Petrovitzky, 71 Ind, A. 353, 124 
NE 881; Dick, etce., Quincy Brewery 
Cony: Bllison, 287 Mo. 139, 229 SW 
1059; Winter v. North Jersey Bus 
Co:, (N. J. Sup.) 135 A 473; Dedman 
v. Dedman, (Tenn.) 291 ‘SW 449; 
McDonald v. Lawrence, 100 Wash. 
215,407.0"P 57 6: 

{c] Employee of subsidiary busi- 
ness.—DiMarco y. Chicago, etc., Lum- 
ber Co., 220 Ill. A, 354. 

[d] Special employment.—Brown 
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different inferences of fact may be reasonably drawn 
therefrom, it is a question for the jury whether the 
chauffeur, whose alleged negligent act was declared 


to have caused the injury, 85 was in defendant’s em- 


v. Wright, 100 Conn, A) Preah BAR ieee (i 
Howard, etce., Realty Co. v. Berman, 
212 Mo. A. 401, 245 SW 606; Nalli v. 
Peters, 241 'N) Yi 177, 1149" NEY 348 
[mod "213 App. Div. 735, 211 NYS 
411, and motion for rearg or to amend 


-remittitur den 241 N. Y. 587, 150 NE 


566]; Solan v. Pasche, (Tex. Civ. A.) 
153 SW 672, 

[e] Evidence sufficient to go to 
the jury.—Dennison v. Swerdlove, 250 
Mass. 9507, 146 NE 27, Mann _v. 
Stewart Sand Cox 2 Mo. A. 256, 243 
SW 406; Dirks vy, Ensign Omnibus, 
etc., Co., 107 Nebr.,556, 186 NW 525; 
Burbage we Curry, 127 SS, ©; 349821 
SE 267. 

87. U. S.—Benn vy. Forrest, 213 
Med M768 ls OmG GAN nk. 

Ala.—Jenkins Taxicab Co. v. Estes, 
201 Ala, 174, 77 S 700. 

Colo.—Gibson v. Dupree, 26 Colo. 
A, 324, 144 P1138. 

Nebr.—Dirks vy. Ensign Omnibus, 
Ase Co., 107 Nebr. 556, 186 NW 

25. 

N. J.—Cleaves vy. Yeskel, 133 A 393; 
Mahan vy. Walker, 97 N. J. L. 304, 117 
A 609. 

N. Y¥.—Cunningham y. Castle, 127 
App. Div, 580, 111 NYS 1057; Free- 
an v. Hyman, 95 Misc, 591, 159 NYS 
774, 

Ape D.—Kohlman v. Hyland, 210 NW 

Okl.—Carder v. Martin, 120 Okl. 
M9 PALS 250 906 Lert Cy iI. 7. 

Pa.—O’Malley v. Public Ledger 
Co., 257 Pa.l7, 101 A 94; Williams 
y. Ludwig Floral Co., 252 Pa. 140, 97 
A 206; Stroman vy. Penn Motors Corp., 
82 Pa. Super. 129; Vespe v, Rosen, 75 
Pa. Super. 332; Ley v. Henry, 50 Pa. 
Super. 591. 

Wash.—Samuels v. Hiawatha Hol- 
stein Dairy Co., 115 Wash. 343, 197 P 


24, 

[a] Effect of instructions.—(1) 
By defendant’s daughter. Carrier v. 
Donovan, 88 Conn, 37, 89 A 894; Haz- 
zard v. Carstairs, 244 Pa, 122, 90 A 
556. (2) To maila letter. Pinteardd 
v. Hosch, (Mo. A.) 283 SW 81. (3) 
To look the car over before turning 
it over to another chauffeur, his suc- 
cessor. Harnett v. Hudson, 165 NYS 
1034. 

{[b] Testing.—(1) By a chauffeur 
who had been authorized to make his 
own repairs. Sohns v. M. B. Hub- 
bard Grocery Co., 163 Minn. 187, .203 
NW 782. (2) Under directions of 
defendant, at the same time taking 
friends on a visit at their request 
and going on a visit of his own. 
Parker v. Barber, 177 Wis. 588, 188 
NW 193. (3) For defendant’s use 
the following day. Curran v. Lorch, 
248 Pa. 247,,.90 A 62. (4) Of a cus- 
tomer’s automobile by the manager 
of the motor vehicle company which 
sold the machine. Roach v. Hinch- 
cliff, 214: Mass. 267, ‘101 NB 383. 
(5) Where the evidence was con- 
flicting as to whether the chauffeur 
was testing the machine or using it 
for his own purposes. Curran v. 
Lorch, supra. 

{[c] Particular uses of car.—(1) 
Driving during regular hours of work 
in the prosecution of defendant’s 
business. McDonough y. Vozzela, 247 
Mass. 552, 142 NE 831. (2) To. carry 
defendant’s family to church. Napier 
v. Patterson, 198 Iowa 257, 196 NW 
73. (38) Family car used in obedience 
to an order of a member of defend- 
ant’s family. Moon y. Matthews, 227 
Pa. 488, 76 A 219, 136 AmSR 902, 29 
LRANS 856. W4) Transporting de- 
fendant’s help in the driver’s own 
automobile. Stuart..vi Doyle, 95 
Conn), (a2) Ll2VA (653.--¢6), Going) sto 
see “an unknown man on unknown 
business.” Dowdell v. Beasley, 17 


ploy,°® and whether, at the time of the accident, he 
was acting within the scope of his employment. By 


Ala, A.’ 100, 82 S 40 [certiorari den 
203 Ala. 696, 82 S 893]. (6) In dis- 
obedience of defendant’s directions 
and becoming intoxicated. Whim- 
ster v. Holmes, 177 Mo. A. 130, 164 
SiWe agen On a holiday against 
express instructions of defendant to 
leave it in the garage on that day. 
Adams v. Wiesendanger, 27 Cal. A. 
090, 150) P1016. (8) By one part- 
ner of the firm owning the automo- 
bile in inspecting partnership jobs. ‘ 
Teague v. Martin, 228 Mass. 458, 117 
NE 844, (y) Driving back to the 
machine shop for further repairs. 
Lane v. Roth, 195 Fed. 255, 115 CCA 
220. (10) Driving around while 
waiting for a piece of welding to be 
finished. Tutie v, Kennedy, (Mo. A.) 
272° SW 117. (11) Driving from the 
elevator to a paint shop in a motor 
establishment. Zorn v. Pendleton, 
163, Apps, Div. 33, 148 NYS 3700 (42) 
Use of the car by the chauffeur for 
his own purposes under permission 
by defendant. Healy v. Bernstein, 
168 NYS 44. (13) Taxicab driver an- 
swering a telephone call for a taxi, 
Griffin vy. Smith, 132 Wash. 624, 232 
P 929. (14) Taxicab driver taking 
a girl home without charging her a 
fare. Kneff v. Sanford, 63 Wash. 503, 
115 P 1040. 

{d] Deviation in general.—(1) Go- 
ing to the garage. Ley -v. Henry, 50 
Pa, Super. 591. (2) Not taking the 
most direct route back to the garage. 
Lewandowski v. Cohen, 237 Mass. 125, 
129 NE 878. (3) Returning home by 
a detour instead of the direct route 
on account of bad roads, visiting 
friends on the way. Sullivan v. 
Thurman, (Mo. A.) 266 SW 745. (4) 
Driving two miles in a direction op- 
posite to that directed. Gousse v. 
Lowe, 41°Cal. A. 715,183 "RP, 295.96) 
Off a route which it is claimed he 
would have taken had he followed 
specific directions. Jordan Stabler 
Co. v. Tankersly, 146 Md. 454, .126 A 
65. (6) Driving to a place where 
the driver had left a sponge which 
he intended to use in washing the 
car. Louis v. Johnson, 146 Md, 115, 
125 A 895. ° (7) Chauffeur’s going to 
the garage to get oil for the car in 
violation of defendant’s instructions 
that he get the oil in the cellar of 
the hotel. Bennett v.. Busch, 75 N. 
J. L.' 240, 67 A 188 (8) Where a 
chauffeur in returning to the garage 
had to stop to change a tire in the 
rain and his clothes became wet so 
that instead of returning to the ga- 
rage immediately he drove to his 
home in another part of the city, had 
his supper, changed his clothes, and 
was on his return to the garage when 
the accident happened. Blaker  v. 


Philadelphia Electric .Co., 60 Pa, 
Super. 56. 
[e] Carrying others to destina- 


tion,—(1) Defendant’s stenographer 
to her home. Rooks v. Swift, 210 
Ala. 364, 98 S 16. (2) Fellow em- 
ployees to their homes. George v. 
Carstens Packing Co., 91 Wash. 6387, 
1538 4P) 5295 (i Arvtiriend of fone of 
defendant’s customers to her home. 
Paiewonsky v. Joffe, 101 N. J. L. 521, 
129 A 142, 40 ALR 1335. (4) Friends 
to their homes. Whitford v. Stewart, 
17 OhHNPNS 81. (5) A woman to her 


home. Perry vy. Haritos, 100 Conn. 
476, 124 A 44, (6) Traffic officer 
home to dinner. W. P. Hamblin, Inc. 


MA CenniiChan (CR we). TGs AU L245 ies (aga) 
Passengers on the chauffeur’s own 
account. Donahue v. Vorenberg, 227 
Mass. 1, 116 NE 246. 

[f] Going to dinner.— (1) Gen- 
erally. Butler v. Hyperion Theatre 
Copy wLO0; weonn., eoodse 7 ted eAgw 2208 
Schrayer y. Bishop, 92) Conn. 677, 104 
A, 349; Walsh v. Feinstein, 251 Mass, 
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Where the evidence is clear and uncontradicted,** 
or where it is insufficient to be submitted to the 
jury,®® a question of law for the court is presented. 
The inference that the servant was acting within the 
scope of his employment, arising from proof that he 
was in defendant’s employ,” is sufficient to take 
the issue of that fact to the jury,®! except where the 
evidence contradicting such inference is clear and 
undisputed.°? Where the evidence in rebuttal of the 
presumption is itself contradicted by other evidence 
in the case, the question is for the jury.®* 
jurisdictions it is held, however, that evidence that 
the driver of a motor vehicle was in the general 
employ of defendant at the time of the accident and 
. that defendant owned the vehicle is not sufficient, in 
the absence of other evidence, to carry to the jury 
the issue whether the driver was acting within the 
Where it appears that 
the driver of defendant’s automobile had taken the 


-scope of his employment.** 


MOTOR VEHICLES 


depending upon 


In some 


car for a double purpose, one of which was a pur- 


109, 146 NE 3855; Fidelity, etc., Co. 
v. Kansas City R. Co., 207 Mo. A. 137, 
231 SW 277; Tuttle v. Dodge, 80 N. 
H. 304, 116 A 627. (2) With consent 
of defendant. Tuttle v. Dodge, 
supra; Baum v. Schweitzer, 124 Misc. 
516, 208 NYS 549; Echols v. Hurt, 116 
Okl. 43, 243 P 493; Moore v. Roddie, 
103 Wash. 386, 174 P 648, 106 Wash. 
548, 180 P 879. (3) On the request 
of an authorized agent of defendant. 
Zondler v. Foster, Mfg., etc., Co., 277 
Pa. 98, 120 A 705; Moore v. Roddie, 
supra; Bernstein v. Lynch, 28 Ont, L. 
435, 183 DomLR 134. 

{g] Personal errands.—(1) Moth- 
er’s house for his own purposes. Ed- 
wards v. Earnest, 208 Ala. 539,,94 S 
598; WMdwards v. Harnest, 206 Ala. 1, 
89 S 729, 22 ALR 1387; Orris, v. Toler- 
ton, etc., Co., 201 Iowa 1344, 207 NW 
365; Schultze v. McGuire, 241 N. Y. 
460, 150 NE 516. (2) Tailor shop for 
own purposes. Cahill vy. Bradford, 
(Ark.) 287 SW 595, (3) Own home for 
the night. International Co. vy. Clark, 
147 Md. 34, 127 A 647; McKeage v. 
Morris, (Tex. Civ. A.) 265 SW 1059, (4) 
Dance, in accordance with a privilege 
customarily accorded. Cummings v. 
Republic Truck Co., 241 Mass. 292, 
135 NE 134. (5) Laundry, with de- 
fendant’s consent. Reynolds v. Den- 
holm, 213 Mass. 576, 1009 NE 1006. 
(6) To collect a personal debt. Slo- 
thower v. Clark, 191 Mo. A. 105, 179 
SW 55. (7) Personal business, with 
the consent of defendant. Cunning- 
ham v. Castle, 127 App. Div. 580, 111 
NYS 1057; Lagace v. Belisle, 45 R. I. 
200, 121 A 395. (8) Personal visit 
with permission of defendant. 
Graham v. Henderson, 254 Pa. 137, 
98 A 870. (9) Dentist for own pur- 
poses. Burton v. LaDuke, 61 Utah 
78, 210 P 978. (10) Grocery store 
for own groceries. Samuels v. Hia- 
watha Holstein Dairy Co., 115 Wash. 
348, 197 Px24. i 

[h] Joy riding. — (1) Taking 
friends on the ride home to employ- 
er’s country garage. Bloodgood v. 
Whitney, 235 N. Y. 110, 139 NE 209. 
(2) After leaving defendant at his 
home and on the way back to the 
garage. Schreiber v. Matlack, 90 
Misc. 667, 154 NYS 109. (8) Where 
a son, employed by his father to 
drive his taxi on the streets of a 
town in the evening to pick up pas- 
sengers, invited a friend to accom- 
pany him, took some drinks, and rode 
about the town. Crowell v. Duncan, 
145 Va, 489, 184 SE 576. 

{i] Evidence sufficient to go to 
the jury.—Penticost v. Massey, 201 


Ala, 261, 77 S 675; Ward v. Teller 
Reservoir, etc., Co., 60 Colo. 47, 153 
P 219; Jackson v. Service Laundry 


Co., 35 Ga. A. 760, 1384 SE 832; Haus- 
am v. Piehler, 120 Kan. 119, 242 P 
449; Nattans v. Cotton, 150 Md. 466, 


133 A 270; Kramer v. Britt Printing, 
ete., Co. (Mo: A.) ‘263 SW _ 866; 
Wrightsman vy. Glidewell, 210 Mo. A. 
367, 239 SW 574; Holzheimer v. Lit, 
262" Pay 150," 105" A 73s Maloy vs 
Rosenbaum Co., 260 Pa. 466, 103 A 
882; Burger v. Taxicab Motor Co., 66 
Wash. 676, 120 P 519. 

88. See cases infra this note. 

[a] In defendant’s employ. — 
Hutchinson v. Fawkes, 147 Minn. 307, 
180 NW 116 (request by defendant to 
one employed by him that he take 
the defendant’s car and go with it on 
a specially directed mission). 

[b] Not in defendant’s employ.— 
Dearholt Motor Sales Co. v. Merritt, 
133 Md. 328, 105 A 316 (that driver 
never had been employed by defend- 
ant and that he had taken his car 
without permission). 

[ce] Not on the defendant’s busi- 
ness.—(1) Generally. Nattans  v. 
Cotton, 150 Md. 466, 13838 A 270. (2) 
Driver, who had never been in de- 
fendant’s employ, took out his car 
with his consent for his own pur- 
poses. Fahey v. Madden, 56 Cal. A. 
593, 206 P 128. (3) Use on Sunday 
when driver was forbidden to use 
ear. 


A 352. (4) Joy riding five hours 
after chautifeur should have _ been 
home. Guthrie vy. Holmes, 272 Mo. 


215, 198 SW 854, AnnCas1918D 1123. 
(5) Joy riding in evening against em- 
ployer’s instructions. Kilroy Vv. 
Charles L. Crane Agency Co., 203 Mo. 
A. 302, 218 SW 425. (6) Taking car 
to get supper and then on other pri- 
vate purposes of the chauffeur. Der 
Ohannessian v. Elliott, 233 N. Y. 326, 
136) NE,518:) (i) Baking ‘ear out.of 
garage to test it after defendant had 
ordered chauffeur to put it in dead 
storage and not to take it out. Rose 
v. Balfe, 223 N. Y. 481, 119 NE 842, 
AnnCasi1918D 238. (8) After taking 
defendant's family to the theater, go- 


‘ing home to tell his wife he would be 


out late. Perlmutter v. Byrne, 
App. Div. 769, 184 NYS 580. (9) 
Driver instructed against letting 
small boys ride in the car drives 
away from customer’s home. without 
knowledge that small son is on the 
ear. Perrin v. Glassport Lumber Co., 
276 Pa, 8,°119 A> 719. (10) Driver 
taking coemployee to his home. Col- 
well v. Aitna Bottle, etc., Co., 33 
R. I. 351, 82: A 388. (11) Driver tak- 
ing defendant’s car for his own 
pleasure. Bursch v. Greenough Bros. 
Co., 79 Wash, 109,°139' P 870, 

89. See case infra this note. 

[a] To show that driver engaged 
on defendant’s business.—Ronan vy. 
J, Gi Turnbull ‘Co, (CVt i 131 HAT 88. 
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90. See supra § 1009. 
91. See cases infra this note. 
[a] Questions held for jury.—(1) 


Where the evidence that the driver 


Pity. 


Butt v. Smith, 148 Md. 340, 129 |. 


ee 


\ 


r§§ 1091-1092 


on 
T. 


pose of his own and the other a purpose connected 
with defendant’s business, the question as to which 
purpose was the dominant or principal purpose of 
the trip is a question of fact for the jury.°° Where 
an action is brought by another employee of de- 
fendant riding in defendant’s car with the chauffeur, 
the question of defendant’s liability in such action, 


whether the relation between the 


chauffeur and the other employee was that of a 
vice principal or fellow servant, is a question of 
fact for the jury 

[§ 1092] bb. Other Employees of Owner. 
cordance with the rules already stated,®’ and follow- 
ing the law as applied to the liability of the owner 
of a motor vehicle for the negligent acts of his 
chauffeur,®® where evidence is conflicting or different 
inferences of fact may be reasonably drawn there- 
from, it is a question for the jury whether a person 
other than a chauffeur,®® whose alleged negligent act 


96 


In ac- 


was acting outside the scope of his 
employment comes from the chauf- 
feur’s and defendant’s testimony 
alone. Vernarelli v. Sweikert, 123 
Wash. 694, 213 P 482. (2) Where the 
evidence that the driver was using 
the car for his own purposes comes 
from interested witnesses whose 
credibility is itself a jury question. 
Frankel v. Chapal, 165 NYS 441. (3) 
Where the only evidence is the tes- 
timony of the chauffeur to the effect 
that he was driving on his own busi- 
ness is in the most general terms and 
where defendant himself did not tes- 
Freeman v. Hyman, 95 Mise. 
591, 159 NYS 774. (4) Where the 
evidence also showed that the taxi- 
cab driver took the car to get his 
night lunch and that such was the 
custom of other taxicab drivers in 
defendant’s employ. Burger v. Taxi- 
cab Motor Co., 66 Wash. 676, 120 P 
519. (5) Inference that chauffeur 
was uSing car to get supplies for his 
employer justified from evidence. 
Penticost v. Massey, 201 Ala. 261, 77 
S 675; Nattans v. Cotton, 150 Md. 466, 
133 A 270. 

92. See cases infra this note. 

[a] Employment of driver.—Free- 
man y. Dixon, 233 Ill. A. 196 (persons 
employed by defendant to teach him 
to drive, whose employment had 
ceased six months before the acci- 
dent, took car without permission). 

{b] Loan of car and driver to an- 
other.—Salowitch y. Kres, 147 Md. 23, 
127 A 643 (without compensation to 
the lender, and the borrower direct- 
ing the driver). 

lc] Use of car—(1) By driver, 
with consent of his employer, to take 
his friends and spend a holiday at a 
resort. Menton v. L. Patterson Mer- 
cantile Co., 145 Minn. 310, 176 NW 
991. (2) By driver for his own pur- 


poses. Feldtman y. Russak, (Wash.) 
2b Bisb7z0" “as 
{ad] Joy riding.—(1) Chauffeur 


takes out friend and his family on a 
trip contrary to instructions. Curry 
v. Bickley, 196 lowa 827, 195 NW 617. 
(2) Drivers of both cars in collision 
were joy riding. Mullen, etc., Co. v. 
Crisp, 207. Ky. 831, 268 SW 576. 

93. _Crowell v. Padolsky, 98 N. J. 
Ej5b2, 21200 A 2:3: 

94. Washburn v. R. F. Owens Co., 
252 Mass. 47, 147 NE 564, 

95. Eckel v. Richter, 191 Wis. 409, 
211 NW 158. 

96. McCall v. B. Nugent Bros. Dry 
Goods Co., (Mo.) 236 SW 324 (injury 
to delivery boy riding on car. with 
defendant’s chauffeur). 

97. See supra §§ 1048, 1053. 

98 See supra § 1091. 

99. See cases infra this note. 

[a] Cashier.—Anderson vy. South- 
2rn Cotton Oil Co., 73 Fla. 432, 74 S 
975, LRAI917E 715. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1092-1093] 


was declared to have caused the injury,t was in 
defendant’s employ,? and whether, at the time of 
the accident, he was acting within the scope of his 
employment. Where the evidence is clear and un- 
contradicted, a question of law for the court is 
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[§ 1093] ec. Employees of Garage or Other Inde- 
pendent Contractor. Where the evidence is conflict- 
ing or different inferences of fact may be reasonably 
drawn therefrom, it is a question for the jury 


whether the person driving defendant’s car was em- 
ployed by him or was an independent contractor.® 


presented.* 


[b] Chore man.—Ludberg v. Barg- 
hoorn, 73 Wash. 476, 131 P 1165: 

{c] Clerk.—Wagner v. Pullman 
Motor Car Co., 44 Pa. Co. 1384. 

{ad] Collector and solicitor.—Dil- 
lon v. Prudential Ins. Co., 75 Cal. A. 
266, 242 P 736; Goldsmith v. Chese- 
brough, 138 Md. 1, 113 A 285; Koel- 
ling v. Union Fuel, ete., Co., (Mo. A.) 
267 SW 34; Gorry v. Boehmer Coal 
Co., (Mo. A.) 241 SW 976. 

fe] Delivery clerk.—Chirgotis v. 
Counes, 96 N. J. L. 542, 115 A 211; 
Hammons vy. Setzer, 72 Wash. 550, 
L3OGP- 1141; ; 


[f] Engineer of power house.— 
Pemberton vy. Morris Fertilizer Co., 
287 Fed. 517. 

{g] Errand boy.—Okin v. Essex 


Sales Co., (N. J. Sup.) 135 A 821. 


{h] Foreman.—Kohlman v. Hy- 
land, (N. D.) 210 NW 643 (of an 
electrical contractor engaged in 


building telephone lines). 

{i] Insurance adjuster.—Kilroy v. 
Charles L. Crane Agency Co., 203 Mo. 
A. 302, 218 SW 425. 

{i] Manager.—Grantham v. Ord- 
way, 40 Cal. A. 758, 182 P 73; Higgins 
v. Bickford, 227 Mass. 52, 116 NE 
245; Pangburn v. Buick Motor Co., 
151 App. Div. 756, 137: NYS 37. [rev 
on other grounds 211 N. Y. 228, 105 
NE 423]; Wright v. Intermountain 
Motor Car Co.; 63 Utah 1176,0177 P 
237. 

{k] Mechanic.— Gordner v. St. 
Louis Screw Co., 201 Mo. A. 349, 210 
SW_ 930. 

{1] Salesmen.—Kruse v. White, 
(Cal. A.) 253 P 178; Thompson vy. 
Aultman, etc., Mach. Co., 96 Kan, 259, 
150 P 587; Good v. Berrie, 123 Me. 
266, 122 A 630; Hoffman vy. Liberty 
Motors, Inc., 234 Mass. 437, 125 NE 
845; Fransen v. Kellogg Toasted 
Corn Flakes Co., 150 Minn. 54, 184 
NW 364; Osbun v. DeYoung, 99 N. J. 
L. 204, 122 A 809; Graves v. Utica 
Candy Co., 209 App. Div. 193, 204 
NYS 682; Dare v. Boss, 111 Or. 190, 
224 P 646; McKeage v. Morris, (Tex. 
Civ. A.) 265 SW 1059; Auto Sales Co. 
v. Bland, (Tex. Civ. A.) 194 SW 1021; 
Vernarelli v. Sweikert, 123 Wash. 694, 
213 P 482; Buckley v. Harkens, 114 
Wash. 468, 195 P 250. 

{m] Service station employee.— 
Standard Oil Co. v. Douglass, 18 Ala. 
A, 625, 93 S 286 (to supply customers 
with gas and oil). 

{n] Special agent.—(1) To take 
care of gasoline pumps and compres- 
sers for sewer contractor. McDon- 
ough vi Vozzela, 247 Mass. 552, 142 
NE 831. (2) For effecting transfer 
of ballot boxes in an election con- 
test case. Emery v. Ford, 234 Mich. 
11, 207 NW 856. (3) Rider of racing 
motor cycle. Maskell v. Alexander, 
91 Wash. 363, 157 P 872. 

{[o] Tester of motor car.—Parker 
v. Matheson Motor Car Co., 241. Pa. 
461, 88 A 653. 

1. Particular act as negligence 
and as proximate cause of injury see 
supa §§ 1053-1090. 

2. McDonough v. Vozzela, 247 
Mass 552, 142 NE 831 (driver in de- 
fendant’s general employment at the 
time of the accident within the driv- 
er’s regular working hours and the 
car owned by defendant). 

[a] Car leased or furnished.—(1) 
To salesman for use in selling the 
defendant’s products. Fransen ov. 
Kellogg Toasted Corn Flake Co., 150 
Minn. 54, 184 NW 364. (2) To ad- 
juster by insurance company. Kilroy 
v. Charles L. Crane Agency Co., 203 
Mo. A. 302, 218 SW 425. 

[b] Gasoline furnished.—Dare v. 
Boss, 111 Or. 190, 224 P 646 (contract 
between automobile dealer and sales- 


man obligating the former to furnish 
gasoline and supplies but not a car). 

3. McDonough v. Vozzela, 247 
Mass. 552, 142 NE 8381; Higgins v. 
Bickford, 227 Mass. 52, 116. NE 245; 
Osbun v. De Young, 99 N. J. L. 204, 
122 A 809; Vernarelli vy. Sweikert, 123 
Wash, 694, 213 P 482. 

[a] Particular instructions to 
servant.—(1) To go to a line of sewer 
excavations and bring back the lan- 
terns to defendant’s place of busi- 
ness. McDonough vy. Vozzela, 247 
Mass. 552, 142 NE 831. (2) To go to 
a certain town with plaintiff to effect 
the transfer of ballot boxes in an 
election contest. Emery v. Ford, 234 
Mich. 11; 207 NW 856. (3) To in- 
struct a person in the driving of an 
automobile. Chirgotis v. Counes, 96 
N. J. L. 542, 115 A 211; Hammons vy. 
Setzer, 72 Wash. 550, 130 P 1141. 

{b] Particular uses of car.—(1) 
Testing. Parker vy. Matheson Motor 
Car Co., 241 Pa. 461, 88 A 653 (during 
pleasure trip). (2) By manager for 
own purposes. Grantham vy. Ordway, 
40 Cal. A, 758, 182 P 73. (3) Com- 
pletion of business. trip by a road 


salesman and before his trip had: 


Thomson y. Aultman, 
ete., Mach. Co:, 96 Kan. 259, 150 P 
587. (4) Manager of automobile 
company taking out a car belonging 
to the company for the private use of 
a customer. Wright y. Intermountain 
Motor Car Co., 53 Utah 176, 177 P 237. 
(5) Collector regularly employed by 
insurance company using his own car 
in delivery of policies. Dillon v. 
Prudential Ins: Co., 75 Cal. A. 266, 
2423P - T7386. (6) For demonstration 
purposes. Vernarelli v. Sweikert, 123 
Wash. 694, 213 P 482. (7) Demon- 
stration by automobile salesmah. 
Hoffman y. Liberty Motors, Inc., 234 
Mass. 437, 125 NE 845. (8) Return- 
ing to garage after demonstrating car 
to a prospective purchaser. Auto 
Sales Co. v. Bland, (Tex. Civ. A.) 194 
SW 1021. (9) Telegraph company’s 
messenger boy engaged in a delivery 
of telegrams with his motor cycle. 
Snyder v. Western Union Tel. Co., 
(Mo. A.) 277 SW 362. (10) Master 
mechanic at the end of the day’s 
work taking castings in his own au- 
tomobile to deliver them to a cus- 
tomer on his way home. Gordner v. 
St. Louis Screw Co., 201 Mo. A. 349, 
210 SW 930. 

[c] Deviation in general. — (1) 
Salesman detouring through Lovers’ 
Lane with a. lady companion on his 
way to negotiate with defendant’s 
customer. Kruse v. White, (Cal. A.) 
253 P 178. (2) Salesman returning 
from ball game which he had taken 
in on his trip. Good v. Berrie, 123 
Me. 266, 122 A 630. (3) Errand boy 
going off on motor cycle on a trip 
for his own pleasure. Okin v. Essex 
Sales..Co., (N. J. -Sup.) .135. A 821. 
(4) Salesman whose duty it was on 
completing his weekly trip to return 
to employer’s place of business and 
leave automobile in the garage diso- 
beys instructions and drives on for 
twenty-six miles for his own pur- 
poses. Graves v. Utica Candy Co., 
209 App. Div. 193, 204 NYS 682. (5) 
Foreman of a telephone construction 
company following a different route 
to his place of work than that di- 
rected. Kohlman y. Hyland, (N. D.) 
210 NW 643. (6) Salesman taking 
ear home after a trip contrary to in- 
structions. McKeage vy. Morris, (Tex. 
Civ. A.) 265 SW 1059. 

[d] ‘Carrying others to destina- 
tion.—(1) Friend home by an indirect 
route to the garage. Gorry v. Boeh- 
mer Coal Co., (Mo. A.) 241 SW 976. 
(2) Coemployee to a ferry in his own 


been ended. 


car before taking it home. Buckley 
v. Harkens, 114 Wash. 468, 195 P 250. 

fe] Going to dinner.—Anderson vy. 
Southern Cotton Oil Co., 73 Fla. 432, 
74 S 975, LRA1917E 715 (cashier of 
defendant being given permission to 
use its car in going to lunch and his 
practice of also calling for a lady 
friend to accompany him being 
known and consented to by the de- 
fendant, he goes on the day of the 
accident to another house to get his 
friend’s raincoat). 

{f] Evidence sufficient to go to 
the jury.—(1) That the driver was 
a collector for defendant and used 
his own car in making collections. 
Koelling vy. Union Fuel, etc., Co., (Mo. 
A.) 267 SW 34. (2) That the driver 
was the local manager of an auto- 
mobile manufacturing company in. 
charge of a racing automobile, and 
that he had started to inspect the 
availability of a track for racing 
automobiles, Pangburn v. Buick Mo- 
tor Co., 151 App. Div. 756, 137 NYS 37 
[rev on other grounds 211 N. Y. 228, 
105 NE 423]. (3) That defendant 
admitted that he controlled the rac- 
ing motor cycle and its rider. Mas- 
ew Alexander, 91 Wash. 363, 157 

[g] Evidence not sufficient to go 
to the jury.—(1) Of the authority of 
an engineer of the defendant’s power 
house to use for his own purposes 
an automobile regularly furnished to 
the superintendent of the defendant’s 
mine. Pemberton y. Morris Fertilizer 
Co., 287 Fed. 517. (2) Unaccepted 
offer of a collector to use his own 
car in making his collections. Gold- 
smith v. Chesebrough, 138 Md, 1, 113 
A 285, ; 

4. See cases infra this note. 

[a] Not within scope of employ- 
ment.—Standard Oil Co. v. Douglass, 
18 Ala. A. 625, 93 S 286 (filling sta- 
tion employee taking defendant’s car 
to get Supper without authority); 
Wagner v. Pullman Motor Car Co., 
44 Pa, Co. 134 (clerk of defendant 
taking defendant’s car for pleasure 
ride with lady friend); Ludberg vy. 
Barghoorn, 73 Wash. 476, 131 P 1165 
(servant, with permission of defend- 
ant’s wife, taking car to get a doc- 
tor for the servant’s father). 

5. See cases infra this note. 

_ [a] Garage employee.—(1) Test- 
ing car left for repairs. Rosenstein 
v. Bernhard, etc., Auto. Co., 192 Iowa 
405, 180 NW 282. (2) Returning to 
garage after taking owner of car to 
his home. Holloway v. Schield, 294 
Mo. 512, 243 SW 163; Wise v. Worth- 
ington, (Mo, A.) 270 SW 151; Luckett 
v. Reighard, 248 Pa, 24, 93 A 773, 
AnnCasl916A 662; Bailey v. Smith, 
132° S.) Co -212;. 1238'S 423. 

[b] Dealer’s employee.—Williams 
v. May, 173 N. C. 78, 91 SE 604 (em- 
ployee of an automobile manufac- 
turer instructing the owner’s daugh- 
ter while driving defendant’s car). 

[ec] Salesman on commission.—(1) 
One selling a dairy company’s prod- 
ucts on commission and delivering 
the same with the company’s motor 
truck. Terry Dairy Co. v. Parker, 
144 Ark. 401, 228 SW 6. : (2) Can- 
vasser selling household specialties 
on commission on contracts taken in 
the name of defendant company and 
turned over to it. Burgess v. Garvin, 
219 Mo, A. 162, 272 SW 108. 

_(d] Delivery to customer.—Wil- 
liams v, National Cash Register Co., 
157 Ky. 836, 164 SW 112 (delivery of 
a repaired car registered under a con- 
tract with the customer providing for 
repairs without charge for a year, the 
purchaser to pay for transportation). 
{e], Car leased or furnished.—(1) 
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But where the evidence is insufficient to take to the 
jury the question whether a truck driver was an 
independent contractor,® or whether the driver of a 
towing car was the employee of the oaner of the 
car being towed,’ or where the evidence is clear and 
uncontradicted, the question is for the court to 


determine as matter of law. 
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the evidence is conflicting, it is a question for the 
jury whether the member of defendant’s family 
who negligently drove defendant’s car resulting in 
injuries to another® was doing so under an express’? 
‘or implied authority from him," and, if so, whether 
he was acting within the scope of his authority.1? 


The incidental questions whether the car is a family 


[§ 1094] dd. Members of Owner’s Family. Where 


Where a coal company leased to the 
’ driver a motor truck with option to 
purchase, compensation under a con- 
tract to haul coal for the company 
to be applied on the truck, Luckie 
v. Diamond Coal. Co., 41 Cal. A. 468, 
183 P 178. (2) Lessee directing the 
driver in his work but not controlling 
the method of his driving. Baker v. 
Magnolia Petroleum Co., 111 Kan. 
555, 207 P 789. (3) Where a contract 
between the owner of a truck and a 
packing company, whereby the latter 
obtained the truck to haul its em- 
ployees to and from work, was oral, 
and there was a dispute as to what 
oecurred between them as to whether 
a loading man should accompany the 
truck and as to who had control over 
the driver. Simmons v. Murray, 209 
Mo, A. 248, 234 SW 1009. (4) Claim 
by defendant owner of an autobus 
that at the time of the accident it 
was leased to another. Winter v. 
North Jersey Bus Co., (N. J. Sup.) 
135 A 473. ° (5) Lessee’s instructions 
to driver to carry other employees to 
job during a strike. DePerri v. Mo- 
tor Haulage Co., 185 App. Div. 384, 
173 NYS 189. ‘ 

{f] Instructions. — Houston v. 
Keats Auto Co., 85 Or. 125, 166 P 531 
(not to use defendant’s cars except 
for purposes of demonstration). ; 

6. Linton v. St. Louis Lightning 
Road Co., (Mo. A.) 285 SW 183. 

7. Walton v. Donohue, 70 Cal. A. 
309,, 283. P76. ‘ 

8. See cases infra this note. 

[a]. Mechanic repairing car held 
an independent contractor.—Freeman 
v. Southern L., etc., Ins, Co., 210 Ala. 
459, 98 S 461; Wooley v. Doby, 19 Ga. 
A, 797,92 SH 295. 

9. Particular act as negligence 
and as proximate cause of injury 
see supra §§ 1053-1090. 


10. See cases infra this note. 
[a] Effect of admission.—(1) By 
father. Wiseman v. Rome, 250 Mass. 


505, 146 NE 28 (that he would make 
good any loss his son as driver had 
done and that the son had a right to 
drive the car and that he assumed 
the responsibility); Patterson vw. 
Calandriello, (N. J. Sup.) 1385 A 91 
(that he owned the car which was 
kept for family use and that his son 
was authorized to drive it for that 
purpose); Robertson v. Aldridge, 185 
N. C. 292, 116 SE 742 (that he had 
instructed his son to take the car to 
the garage to be washed); McCallis- 
ter v. Farra, 117 Or. 278, Zao 785 
(that son was permitted to drive the 
car). (2) By husband. McMahon v. 
Flynn, 154 Minn, 326, 191 NW 902 
(that he had consented to his wife’s 
driving); Jedlicka v. Shackelford, 
(Mo. A.) 270 SW 125 (that his wife 
was driving the car under his or- 
ders). (8) By brother that he had 
permitted his sister to drive his car. 
Kilcoyne v. Metz, (Mo. A.) 258 SW 4. 
(4) By mother-in-law that her son- 
in-law drove her car for her. Mahan 
vy. Walker, 97 N. J. L. 304, 117 A 609. 

[b] Effect of permission.—(1) To 
son. Payne v. Leininger, 160 Minn. 
75, 199 NW 435 (to take the family 
car on a trip of his own); Herring- 
ton v. Hill, 60 Pa. Super. 202 (to take 
out a party of friends); Crossett v. 
Goelzer, 177 Wis. 455, 188 NW 627 
(to take the car for a Skating trip). 
(2) To daughter. Olberg v. Kroehler, 
1 F. (2d) 140 (by mother who had 
control of the car during her hus- 
band’s absence); Kayser v. Van Nest, 


‘(2) Father’s teaching 


1425 “Minn, 277, 146 NW 1091; 51 
LRANS 970 (to use car for family 
purposes). (3) To wife. Cohen v. 
Hill, (Tex. Civ. A:) 286 SW 661 (to 
use for family purpose). 

{c] Effect of instructions.—(1) To 
son. Volentine v. Wyatt, 164 Ark. 
172, 261 SW 308 (to take car to ga- 
rage for repairs); Mooney v. Gil- 
reath, 124 S. C. 1, 117 SE 186 (to take 
the car and find his mother). (2) To 
daughter. McCaffrey v. Lukens, 67 
Pa. Super. 231 (by mother, who was 
authorized by her husband to make 
certain purchases, to take defendant’s 
car and make the purchases). (3) To 
wife. Malone v. Small, (Mo. A.) 291 
SW 163 (to take her friends home 
from a food sale). 

[d] Effect of request.—Doersam 
v. Isenburg, 205 App. Div. 447, 199 
NYS 569 (by a mother to her minor 
son to drive a car for her which she 
had borrowed from her adult son). 

[e] Evidence not sufficient to go to 
jury.—(1) Declarations by the father 
after the accident to show ratification 
of son’s tort. Myers v. Shipley, 140 
Md. 380, 116 A 645, 20 ALR 1460. (2) 
Declaration by the son that he was 
driving the car for his mother, de- 
fendant, at the time of the accident. 
Geremia v. Targlianetti, 45 R. I. 197, 
121 A 121. (38) Daughter taking car 
for own purposes without father’s 
permission. Papke v. Haerle, 189 
Wis. 156, 207 NW 261. 

1l. See cases infra this note. 

[a] Custom.—(1) Generally. Raub 
v. Donn, 254 Pa, 203, 98 A 861. (2) 
Son driving family car. Denison v. 
McNorton, 228 Fed. 401, 142 CCA 631; 
Lacey v. Forehand, 27 Ga. A. 344, 108 
SE 247; Ploetz v. Holt, 124 Minn. 169, 
144 NW 745; Tischler v. Steinholtz, 
99 N. J. L. 149, 122 A880; Missell v. 
Hayes; 86.2No ida) Ta, 3848) oot SA. 322. 
Allen v. Garibaldi, 187 N. C. 798, 123 


SE 66; Robertson v. Aldridge, 185 
NEC: 292. SLC Shirt ae sal lark we 
Sweaney, 176 N. C. 529, 97 SH 474, 


175 “N.C, 280, -95 SE *568;° Hoster v. 
Barra, 117 Or. -286,: 243 P7783" Raub 
v. Domn, 254 Pa. 203, 98 A 861; Alli- 
son v. Bartelt, 121 Wash. 418, 209 P 
863. (8) Husband driving wife’s car. 
Venghis y. Nathanson, 101 N. J. L. 
110, 127 A 175; Allen vy. Holler, 199 
App, Dive 750; 192 "NYS “sol! (4) 
Brother driving his brother’s ear. 
erin v. Ferlisi, 9192 Ala. 862) 63S 
269. 

[b] Acquiescence.—(1) Husband’s 
riding in his own car which was be- 
ing driven by his wife. Johnson vy. 
Newman, 168 Ark. 836, 271 SW 705. 
his daughter 
how to drive. Llywelyn v. Lowe, 
(Mo. A.) 239 SW 535. 

{c] Evidence sufficient to go to 
the jury.—(1) General power of at- 
torney from husband to wife to use 
car upon her business or upon his 
own but without evidence as to what 
his business or her business was. 
Kolensky v. DeFrancesco, 102 Conn. 
660, 129 A 777. (2) That the car was 
owned by defendant and that his 
wife was being conveyed in it at the 
time of the injury and that defendant 
directed his son, who was the driver 
of the car, to take plaintiff home 
after the collision. Clark v. Sweaney, 
175_N. C. 280, 95 SH 568. 

12. See cases infra this note. © 

[a] Use of car.—(1) By husband. 
Venghis v. Nathanson, 101 N. J. L. 
110, 127 A 175 (driving his wife’s car 
to the home of his parents to get his 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


wife who had gone there to make a 
call); Allen v. Holler, 199 App. Div. 
750, 192 NYS 351 (driving wife in 
her car for double purpose, on his 
own business and for her pleasure). 
(2) By wife. McMahon v. Flynn, 154 
Minn. 326, 191 NW 902 (driving hus- 
band’s car to take a domestic .servant 
to the station); De Mott v. Knowlton, 
100 N. J. L. 296, 126 A 327 (taking 
children out in family car for a ride 
and during the drive making a per- 
sonal call upon a friend), (3) By 
son. Denison v. McNorton, 228 Fed. 
401,142 CCA 631 (driving family out 
in family car); Hudgens v. Boles, 208 
Ala, 67, 93 S 694 (driving his mother 
and sisters in the family car); Volen- 
tine v. Wyatt. 164 Ark. 172, 261 SW 
308 (testing of car contrary to fa- 
ther’s instructions); Russo v. Me- 
Aviney, 96 Conn. 21, 112 A 657 (who 
was a salesman in his father’s busi- 
ness taking a car regularly used by 
him in this work to a garage for re- 
pair and borrowing from the garage 
another car to use in his father’s 
business while the repairs were being 
made); Lacey v. Forehand, 27 Ga. A. 
344, 108 SE 247 (driving family car 
home from a visit); Payne v. Leinin- 
ger, 160 Minn. 75, 199 NW 435 (driv-- 
ing the family car taking his fiancée 
with him to get married); Marshall 
v. Taylor, 168 Mo. A. 240, 153 SW 527 
(for own purposes, the automobile 
being a family car); Tischler vy. 
Steinholtz, 99 N. J. L. 149, 122 A 880 
(taking the family car to bring his 
mother and sisters home from his 
grandmother's where they were visit- 
ing); Misscell v. Hayes, 86 N. J. L. 
348, 91 A 322 (going in family car to 
call on a_ friend, and taking his 
mother and sisters with him); Watts 
v. efler, 190° N:. Cl7%22) 130 SH 630 
(taking family car to give a relative 
a ride); Clark v. Sweaney, 176 N. CG. 
529, 97 SH 474, 175 N. GC. 280, 95 SH 
568 (driving his mother in the family 
car); Foster v. Farra, 117 Or. 286, 
243 P 778 (driving, his boy friends 
home from a ball game in the fam- 
ily car); Raub v. Donn, 254 Pa. 203, 
98 A 861 (directed by a garage me- 
chanic to drive his father’s car home 
after making repairs); Crossett vy, 
Goelzer, 177 Wis. 455, 188 NW 627 
(driving father’s car to take his sis- 
ters and their friends skating). (4) 
By daughter Kayser v. Van Nest, 
125 Minn. 277, 146 NW 1091, 51 
LRANS 970 (to take her sisters and 
companions out riding); Llywelyn vy, 
Lowe, (Mo. A.) 239 SW 535 (driving 
family car to get supplies for the 
family use); McCaffrey v. Lukens, 67 
Pa. Super. 231 (in making purchases 
authorized by her father). (5) By 
sister. Kilcoyne v. Metz, (Mo, A.) 
258 SW 4 (driving brother’s car -to 
call for him at a school). (6) By 
son-in-law. Drakenberg v. Knight, 
178 Wis. 386, 190 NW 119 (who lived 
with defendant and assisted him in 


the care of his orchards, driving 
from defendant’s residence to the 
orchard). 


[b] Evidence sufficient to go to 
jury.—(1) Admission by defendant 
that his son was acting as his chauf-. 
feur. Marshall v. Taylor, 168 Mo. A. 
240, 153 SW 527. (2) Son taking his 
father’s automobile at the latter’s re- 
quest and for his benefit, taking his 
sisters and friends also on a skating 
trip after asking his father’s per- 
mission. Zeidler v. Goelzer, 191 Wis. 
878, 211 NW 140. ~: ; 
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car,** and the nature and scope of the driver’s au- 
thority, 14 are for the jury on conflicting evidence. 
The lability of the owner for the negligent driving 
of some member of his family is a matter of law 
-for the court where the evidence on the issue of 
agency is clear and uncontradicted,*® or where it is 
insufficient to be submitted to the jury.1® The pre- 
sumption of permissive use by a member of his 
family arising from the defendant’s ownership of 
the car’* is overcome by uncontradicted evidence 
that the driver had taken the car for his own pur- 
poses in the defendant’s absence and without his 
permission.!§ 

[§ 1095] ee. User with Owner’s Consent—(aa) In 
General. In case of conflict in the evidence, it is a 
question for the jury whether the person using 
defendant’s ear, and charged with neghgent driving 
resulting in plaintiff’s injuries,!® had taken the car 
with defendant’s consent.?° The question is one of 
law for the court where the evidence is uncontra- 
dicted and no inference can reasonably be made 
therefrom that defendant gave such consent,?! or 
where there is not sufficient evidence of a consent, 
express or imphed, having been given.?? 

[§ 1096] (bb) Hired or Loaned Cars.?? Where 
the evidence is conflicting or different inferences of 
fact may reasonably be drawn therefrom, it is a 
question for the jury, in the ease of. the negligent 
driving of a hired or loaned ear,?* whether the con- 
trol of the driver was retained by the owner or sur- 
rendered to the hirer or borrower of the ear.?5 
Where the evidence is uncontradicted and the infer- 
ence to be made therefrom is clear, the question 
who has such control is for the court,?° and where 
the presumption of contro] in the owner following 


13. Allison v. Bartelt, 121 Wash. 
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negligent ee of loaned cars see 
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the proof of his ownership?’ is overcome by un- 
contradicted evidence that the driver had borrowed 
the car from the owner and was using it in his own 
business, the owner in an action against him is 
entitled to a directed verdict in his favor.?* 

[§ 1097] (i) Intrusting Operation of Car to In- 
competent Driver.*® It is generally a question of 
fact for the jury, where such issue is raised, whether 
the owner of the car was negligent under the circum- 


- stances in intrusting the operation of the car to the 


person who was driving it.2° The question of the 
defendant’s knowledge of the incompetency or in- 
experience of his chauffeur is itself generally an 
issue of fact to be determined by the jury.*t Where 
the statute makes the act of intrusting the operation 
of a car to a person under a stated age negligence 
in law,?? it is generally a question for the jury 
whether a person under the statutory age was al- 
lowed by defendant to drive the car,?* or whether 
the violation of the statutory regulation is_ the 
proximate cause of plaintiff’s injury.** If the age 
of the driver and the consent of defendant are 
established by uncontradicted evidence, the lability 
of defendant under the statute attaches as matter 
of law.*° 

[§ 1098] (7) Contributory Negligence—(a) In 
General. In accordance with the rules relating to 
questions of law and fact generally, as stated 
above,?® and as applied to the issue, of contributory 
negligence in actions for negligence in general," 
the question whether a person injured by a motor 
vehicle was guilty of such contributory negligence 
as to preclude him from recovering therefor is a 
question of fact for the jury where the evidence 
thereon is conflicting,?® and of law for the court 


lessness and incompetency of son);.. 
Robertson v. Aldridge, 185 N. C. 292, ° 


418, 209 P 863. 

14. Collinson v. Cutter, 186 Iowa 
276, 170 NW 420. 

[a] Son driving with mother.— 
Where plaintiff was struck by an au- 
tomobile negligently driven by a 
minor whose mother was a passenger 
in the car, whether the mother and 
the son were engaged in a common 
enterprise, or whether the son was 
under the mother’s’ control, or 
whether he was engaged in an enter- 
prise for her benefit is, under the evi- 
dence, for the jury. Collinson v. Cut- 
ter, 186 Iowa 276, 170 NW 420. 

15. See cases infra this note. 

[a] Effect of instructions. — (1) 
By father to son not to take the car 
out as it was not a fit day. Maher 
v. Benedict, 123 App. Div. 579, 108 
NYS 228. (2) By father to his minor 
son not to drive tne car. Ball v. 


Youngblood, (Tex. Civ. A.) 252 SW 
872. 
[b] Effect of admission.—Hufft v. 


Dougherty, 184 Mo. A. 374, 171 SW 
17 (that son was demonstrating a 
ear for defendant). 

16. See case infra this note. 

[a] Knowledge of incompetency 
of driver.—Jones v. Harris, 122 
Wash, 69, 210, P22. 

17. See supra § 1010. 

18. Sanfilippo v.-Lesser, 59 Cal. A. 
86, 210 P 44. 

19. Particular act as negligence 
and aS proximate cause of injury see 
supra §§ 1053-1090. 

20. See cases supra § 1094 note 
0. 


21. Lafitte v. Schunamann, 19 Ga. 
By T9959 2. SB 295 5 ‘Dearholt Motor 
Sales Co. v. Merritt, 133 Md. 3238, 105 
A 316; Union Trust Co. v. American 
Commercial Car Co., 219 Mich. 557, 
189 NW 23; Felski. v. Beldman, 281 
Pa, 419; 126 A794. 

Quinn v.. Neal,.19 Ga. % 484, 
91 SE .786. 
23. Liability under the statute for 


supra § 877 

24. Particular act asi negligence 
and as proximate cause of injury see 
supra §§ 1053-1090. 

25. See cases infra this note. 

[a] For a parade.—Conroy v. Mur- 
phy Transfer Co., 148 Minn. 14, 180 
NW 704 (hiring of car and driver by 
a society for a day). 

{[b] For pleasure.—(1) Loan of 
truck and driver to ‘owner’s nephew 
for a party of boys and girls for a 
ride. Bernhardt v. City, etc., R. Co., 
49 App. (D. C.) 265, 263 Fed. 1009. 
(2) Loan of car and driver to a 


woman for a drive. Brawner vy. 
Hooper, (Md.) 135 A 420. (38) Loan 
of ear for a pleasure trip. Hooper v. 


Brawner, 148 Md. 417, 129 A 672, 42 
ALR 14387. (4) Hiring of* ‘ear’ for 
party of friends, one of whom was 
injured. Rodenburg v. Clinton Auto, 
etc., Co., 84 N. J. L. 545, 87 A 71 [aff 
85 N. J. L. 729 mem, 91 A 1070 mem]. 

[ec] For business purposes.—Olson 
Vo Clark? 111" W ashe 369191 2 Sito. 
(hirer assuming control of the 
method of the performance of the 
work). 

{d] For deliveries.—(1) Car hired 
by the week and driver employed and 
paid by the owner. Sargent Paint Co. 
v. Petrovitzky, 71 Ind. A. 353, 124 NE 
881. (2) Driver employed and paid 
by an owner and truck kept at nights 
in the owner’s garage. Morss v. 
Murphy Transfer, etc., Co., (Minn.) 
211 NW 950. (3) Driver employed 
and paid and liable to discharge by 
the owner only. Boroughf v. Schmidt, 
(Mo. A.) 259 SW 881. 

26. See supra § 1095. 

27. See supra § 1008. 


26. Martin’ v, Turek, 227) Ill. A. 
yee , 
29.: Competency or 2xperience of 


driver generally see supra §§ 602, 
603. 

30. Gardiner v. Solomon, 200 Ala. 
115, 75 S 621, LRAI917F 380 (reck- 


116 SE 742 (son, known to his father 
to be reckless); Harding v. Elliott, 
16 Oh. A. 403 [aff 107 Oh. St. 501, 140 
NE 338, 36 ALR 128] (fourteen- -year- 
old son). 

31. Ala.—Blalack v. Blacksher, .11_- 
Ala, A. 545, 66 S 863. : 

N. J.—Wilson y. Brauer, 97 N. J. Ts 
482, 117 A 699. 

Oh. 7 Eliott v. Harding, 107 Oh. St. 
501, 140 NE 338, 36 ALR 1128. 

Pa,—Raub v; Donn, 254 Pa. +203, 
98 A 861. 

Wis.—Steinkrause v. Eckstein, 170 
Wis. 487, 175 NW 988. 

[a] Whether a chauffeur having 
only one foot, as defendant’s servant 
did, could handle a car as efficiently 
as if he had two, and whether his 
operation of the car and defendant’s 
putting him in charge was negli- 
gence, is usually a question of fact 
for the jury. Blalack v. Blacksher, 
11 Ala. A. 545, 66 S 863. 

[b] Intoxication of the driver.— 
Steinkrause v. Eckstein, 170 Wis. 487, 
175 NW 988. 


32. See statutory provisions. 

33. Paschall v. Sharp, 215 Ala. 304, 
110 S 387. 

34. Taylor v. Stewart, 175 N. C. 


1995-95295 162. 

35. Laubach v. Colley, 283 Pa. 366, 
129 A 88. 

36. See supra § 1048. 


ee See Negligence [29 Cyc 640 et 
seq 

U. S.—Garside. v. New York 
Transp. Co., 146 Fed. 588 [mod on 


oneyt grounds 157 Fed. 521, 85 CCA 


\ 206 Ala. 
504, 90 S 499; Ray v. Brannan, 196 
Ala, 113,°72 S16: 

Cal. —Phillips v. Hobbs-Parsons Co., 
67 Cal. A. 199, 227 P 622; Reinders vy, 
Olsen, 60 Cal. A. 764, 214 P 268’ 
Payne v. Wright, 58 Cal. A. 655, 209 
P 218; Lewis y. Tanner, 49 Cal. A. 


Ala.—Brown vy. Yielding, 
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where the evidence is uncontradicted and no infer- 
ence either of the existence or absence of contribu- 
tory negligence on the part of plaintiff can reason- 


ably be made therefrom.°® 


[§ 1099] (b) Operators of Motor Vehicles—aa, In 
Where the evidence is conflicting, the 
question whether the driver of a motor vehicle is 


General. 


271, 193 P 287; Eddy v. Stowe, 43 
Cal. A. 789, 185 P 1024; Potter v. 
Back Country ‘Lransp.1. Coss) Cal. A. 
24, 164 P 342; Bellinger v. Hughes, 
31 Cal. A, 464, 160 P 838 

Colo.—Louthan v. Peet, 66 Colo. 
204, 179 P 135. 

Conn.—McKiernan v. Lehmaier, 85 
Conn, 111, 81 A 969. 

Ill.—Graham v. Hagmann, 270 Ill. 
252, 110 NE 337; Berg v. Michell, 196 
Ill.’ A, 509. 

Ind.—Elgin Dairy Co. v. Shepherd, 
ues: Ind. 466, 108 NE 234, 109 NE 

Iowa.—Teufel v. Hayes, 197 Iowa 
340, i196 NW 1022; Johnson v. Kinnan, 
195 Iowa 1203 192 NW 863; Reming- 
ton vy. Machamer, 192 Iowa’ 1098, 186 
NW 32; Gilbert v. Vanderwaal, 181 
Iowa 685, 165 NW 165; Brown vy. Des 
Moines Steam Bottling Works, 174 
Iowa 715, 156 NW 829, 1 ALR 835; 
Strand v. Grinnell Auto. Garage Co., 
136 Iowa 68, 113 NW 488. 

Ky. —Weil v. Kreutzer, ae Ky. 563, 
121 SW 471, 24 LRANS 55 

Md.—Merrifield v. C. onberger 
Co., 147 Md. 134, 127 A 500; Fletcher 
Ve Dixon, 113) Madre 01 177 A. 826. 

Mass.—Hamel v. Sweatt, 153 NE 
12; Buckley vy. Sutton, 231 Mass. 504, 
121 NE 527: Rogers v. Phillips, 206 
Mass. 308, 92 NE 327, 28 LRANS 944; 
Hennessey v. Taylor, 189 Mass. 583, 
76 NE 224, 3 LRANS 345; Baker v. 
Pea River, -387. Mass: °53;°072 Nip 

Mich.—Vercruysse v. Ulaga, 229 
Mich. 49, 201 NW 192; Reynolds v. 
Knowles, 223 Mich, 70, 198 NW 900; 
Bruman vy. Yellow Taxicab Co., 220 
Mich. 41, 189 NW 887; Banjamin vy. 
McGraw, 208 Mich. 75,175 NW 394: 
Dier v. Voorhees, 200 ‘Mich. 510, 167 
NW 26; Vezina v. Shermer, 198 Mich. 
157; 165 NW 697; Wilson v. Johnson, 
195 Mich. 94, 161 NW 924; Tuttle v. 
Briscoe Mfg. Co., 190 Mich. 22, 155 


NW 724; Granger v. Farrant, 179 
eee 19, 146 NW 218, 51 LRANS 

Minn.—McMahon v. Flynn, 154 
Minn. 326, 191 NW 902; Kitchen v. 


Fashion Garage Co., 154 Minn. 21, 
191 NW 48; Stanger v. Thompson, 153 
Minn. 488, 190 NW 897; Behrens v. 
Hawkeye Oil Co., 151 Minn. 478, 187 
NW 605; Wentworth v. Butler, 134 
Minn. 382, 159 NW 828. 

Mo —Jackson v. Southern Bell Tel. 
Co., 281 Mo. 358, 219 SW 655; Alyea 
Vv. "Junge Baking Gol, 1207)" SMo,). CA? 
687, 280 SW 341; Weiss v. Sodemann 
Heat, ete., Co., (A.) 227 SW 837; 
Calhoon v. D. CG. & E. Min. Co., 202 
Mo. A. 564, 209 SW 318; Wiedeman 
v. St. Louis Taxicab Co.,” 182 Mo. A. 
523, 165 SW 1105; McFern v. Gard- 
ner, 121 Mo. A. 1, 97 SW 972. 

N. J.—Jackson v. Geiger, 100 N. J. 
L. 3380, 126 A 438; Turner'v. Hall, 74 
Ni dc 1274, 64 A. 1060. 

N. Y.—Dunston v. Greenberger, 205 
App. Div. 778, 200 NYS 426; Peder- 
sen v. Dolger, 196 App. Div. ‘941, 188 
NYS 145; Noakes v. New York Cent. 
RirCo., 121 App. Div. 716, 106 NYS 
522; Mendleson vy. Van’ Rensselaer, 
118 "App. Div. 516, 1083 NYS 578; Cur- 
ley v. Hlectric Vehicle Co., 68 App. 
Div. 18, 74 NYS 35; Ceesar v. Fifth 
Ave. Coach Co., 45 Misc. 331, 90 NYS 
359. 

Okl.—Teer v. Mueller, 105 Okl. 32, 
231 P 274: Waddle v. Stafford, 104 
Okl. 192, 230 P 855. 

Pa.—Oelrich v. Kent, 259 Pa, 407, 
OSA Og Washington v. Gulf Re- 
fining Co.,. 257 eave tot 100,, AL S17; 
Hand v. Bailey, 78 Pa. Super. 207; 
Tustin v. Hawes, 62 Pa. Super. 205. 


MOTOR VEHICLES 


[§§ 1098-1100 


guilty of such contributory negligence as to bar hig 
recovery for injuries received in collision with an- 
other motor vehicle is for the jury.*° 


[§ 1100] bb. Equipment and Condition of Motor 


Vehicles.*! 


Tex,—Pyeatt v. Stroud, (Civ. A.) 
264 SW 307; Pyeatt v. Anderson, 
(Civ. A.) 264 SW 302; Alamo Iron 
Nv one v. Prado, .(Civ. A.) 220 SW 
282. 

Vt.—Hatch vy. Daniels, 96 Vt. 89, 
117 A 105. 

Wash.—Lampe_ v. 
Wash. 533, 90 P 654. 

Wis.—Shanley v. Monarch Coffee 
Co., 182 Wis. 331, 196 NW 227; Kell- 


Jacobsen, 46 


ner v. Christiansen, 169 Wis. 390, 
172 NW _ 796; Ouellette v. Superior 
Motor, etc., Works, 157 Wis. 531, 


147 NW 1014, 52 LRANS 299. 


39. Ala.—Burr v. Munson, 209 Ala. 


362, 96 S 235; Lessman v. West, 20 
Alva. Ay 289; 101"S*515. 

Cal.—Reaugh v. Cudahy Packing 
Co., 189. Cal. 3385, 208 P ‘125; Moss 
v. H. R. Boynton Co., 44 Cal. "A. 474, 
186 P 681. 

Colo.—Louthan v. Peet, 66 Colo. 
204, 179 P 135. 

Md.—Waltring v. James, 136 Md. 
406, 111 A 125. 

Mich.—Bruman v. Yellow Taxicab 
Co., 220 Mich. 41, 189 NW 887. 

Minn.—Thompson yv. Lillegaard, 154 
Minn. 142, 191 NW 405. 

Mo.—Jackson vy. Southern Bell Tel. 
Co., 281 Mo. 358, 219 SW 655; Alyea 
v. Junge Baking Co., 207 Mo. A. 687, 
230 SW 341; Lumb v. Forney, (A.) 
190 SW 988. : 

Hample, 62 


Mont.—Williams v. 
Mont. 594, 205 P 829. 

N. J.—Bennett v. Leeds, 96 N. J. 
L. 405, 115 A 750. 

Oh.—Shott v. Korn, 1 Oh. A. 458, 
17 Oh. Cir. Ct. N. S. 393, 34 Oh. Cir. 


Ct. 260. 

Pa.—Donald v. Parker, 79 Pa. 
Super. 212. 

Tex.—Moss v. Koetter, (Civ. <A.) 
249 SW 259. 

40. Ala.—Ruffin Coal, etc., Co. v. 
Rich, 214 Ala. 633,108 S 596 


Cal.—Donat v. Dillon, 192 Cal. 426, 
221 P 1938; Squier v. Davis Standard 
Bread Co. LSI Cal w533,008onk sot 
Whitelaw v. McGilliard, 179 Cal. 349, 
(ed DUC Oe Commonwealth Ins. Co. v. 
Riverside-Portland Cement Coun }69 
Cal. A. 165, 230°P 995; Wiley v. Cole, 
677 Cale Ay 762, 228 Pp 550.; Reinders 
v. Olsen, 60 Cal. A. 764, 214 P 268; 
Beyerle v. Clift, 59 Cal. A. 7, 209 Pp 
1015; Carbaugh v, White Bus Line, 


1b) Cale yA.wl, Lob Pil 0 66: 


Ill.—Hoigard v. Yellow Cab Co., 
320 Il. 317,150 NE. 911;, Darling v. 
Yellow Cab Co., 238 Ill. A. 326; Moyer 
v. Walden W. Shaw Livery Co., 
Ill. A. 278; Page v, Brink’s Chicago 
City Txpress Co., 192 Ill, A. 389. 

Iowa. —Williams v: Seibel, 207 NW 
760; Rudd vy. Jackson, 207 NW 342; 
Carlson vy. Meusberger, 200 Iowa 65, 
204 NW 4382; Phelan v. Foutz, 200 
Iowa 267, 264 NW 240; Sterler v. 
Busch, 197 Iowa 231, 195 NW 369; 
Carruthers v. Campbell, 195 Iowa 
890, 192 NW 138, 28 ALR 949; Mc- 
Spadden v. Axmear, 191 Iowa 547, 181 
NW 4; Powell v. Alitz, 191 Iowa 2338, 
182 NW 2386; Seager v. Foster, 185 
Iowa 82, 169 NW 681; Baker v. Zim- 
merman, 179 Iowa 272, 161 NW 479; 
Pilgrim v. Brown, 168 Iowa 177, 150 
NW 1. 

Kan.—Zinn v, Updegraff, 113 Kan. 
25, 218 P 816; Hughes v. Hudson- 
Brace Motor Co., 111 Kan. 397, 207 P 


ee, 
y.—Kappa v. Brewer, 207 Ky. 61, 
age Sw 831; Hardware Mut. Casualty 
Coie x: Union Transfer, etc., Co:, 205 
Ky. 651, 266 SW 362; Slate vy. Witt, 
188 Ky. 133, 221 SW 317. 
Md.—Dwyer v. Chew, 149 Md, 281, 


‘131 A 350; Taxicab Co. v, Hamburger, 


205 ]° 


Negligence of plaintiff as to the condi- 
tion and equipment of the vehicle is upon conflicting 
evidence a question for the jury,*? as is the question 


146 Md. 122, 125 A .914; Louis 7. 
Johnson, 146 Md. 115, 125 A‘ 895; 
Fisher v. City Dairy Co., 137 Md. 601, 
113 A 95; Buckey v. White, 137 Ma. 
124, 111 A 777. 

Mass.—Dillon  v. Plimpton, 239 
Mass. 588, 132 NE 415; Walters v. 
Davis, 237 Mass. 206, 129 NE 443; 
Rice v. Lowell Buick Co., 229 Mass. 
53, 118 NE 185; Chandler v. Mathe- 
son Co., 208 Mass. 569, 95 NE 108. 

Mich.—Milliman v. Spratt, 235 
Mich. 521, 209 NW 667; Nelson v. 
Glover, 231 Mich. 229, 203 NW 840; 
Knope v. Springett, 329 Mich. 223° 
200 NW 971; Harris v. Bernstein, 204 
Mich. 685, 171 NW 521 (at street in- 
tersection); Whitman v. Collin, 196 
Mich. 540, 162 NW 950; Brown vy. 
Mitts, 187 Mich. 469, 153 NW 714. 

Minn.—Weirick v. Thornton Bros. 
Co., 168 Minn. 465, 210 NW _ 399; 
Grundstrom y. Dworshak) 163 Minn. 
488, 204 NW 525; O'Connor v. Siny- 
kin, 162 Minn. 382, 202 NW 891; ‘Hill- 
strom v. Mannheimer, 146 Minn. 202, 
178 NW 881. . 

Mo.—Stack v. General Baking Co., 
283 Mo... 396, 223 SW ; Roper v. 
Greenspon, 272 Mo. 288, 198 SW 1107, 
LRA1918D 126; Westerman vy. Brown 
Cab Co., (A.) 270 SW 142; Rooney v. 
Yellow Cab, ete:, Co., (A.) 269 SW 
669; White v. Pupillo, (A.) 263 SW 
LOI 3: Curtis, v.._j;Harrison, sCA.)< 253) 
SW 474; Tyrer v. Moore, (A.) 250 SW 
920; Scott v. McLennan, (A.) 242 
Sw 140; Columbia Taxicab Co. v. 
Stroh, (A.) 215 SW 748; Roy v. North 
Rae City Dev. Co., (A.) 209 SW 

Mont.—Puckett v. Sherman, 62 
Mont. 395, 205 P 250. ¢ 

N. J.—Stefanacci v. Borden’s Farms 
Products Co., 100 N; J. L. 160, 125 A 
129; Siegeler v. Neuweiler, 91 N. J. 
L. 273) 102 A 349; Meyer v. Cerighton, 
SSeNGeT cc LTA; "85 A 344; Cohen v. 
One (Sup. ) 127 A 321. 

Y.—Misner vy. Kuchenreuther, 
o1D. “App. Div. 741, 209 NYS 624; Mike 
v. Levy, 210 App. Div. 813, 206 NYS 
4 [app dism 241 N. Y. 577 mem, 150 
NE 562 mem]; Keating v. Cairns, 122 
Misc. 100, 202 NYS 3817; Goldshear v. 
Blank, 168 NYS 628. 

Okl.—Mitchell vy. Aaronson, 91 Okl. 
82, 216 P 102. 
gee v. Zentz, 80 Pa. Super. 

Tex.—Grohn v. Lucey Mfg. Co., 
(Civ. A) 246 SW 1059; Melton v. 
Manning, (Civ. A.) 216 SW. 488. 

Vt.—Lee v. Donnelly, 95 Vt. 121, 
113 A 542; Bianchi v. Millar, 94 Vt. 
378 cL bl A’ 524 

Wash.—Webber _ v. Park Auto 
Transp. Co., 138 Wash. 3825, 244 P 
718, 47 ALR 590; Wood y. Lawrence, 
122 Wash. 698, 210 P 193. 

Wis.—Cartmill v. Whiting-Plover 
Paper Co., 183 Wis. 651, 198 NW 726; 
Wagner v. Larsen, 174 Wis. 26, 182 
NW 336; Glatz v. Kroeger Bros. Co., 
168 Wis. 635, 170 NW 934. 

41. Care required as to equipment 
and condition of vehicle in general 
see supra §§ 596-601. 

42. See cases infra this note. 


[a] 


Absence of chains.—Schneider 
v. Steindler, 188 Wis. 129, 205 NW 
797 (where the street was covered 
with snow). 

{b] Failure to repair.—Morris v. 
Thurmond, 262 Fed. 384 (a salesman 


in full charge of the car with in-° 


structions to have it repaired when 
and where he desired). 

{c] Without lights.—Meredith v. 
Claycomb, (Mo. A.) 216 SW 794 (acci- 


dent soon after sundown when it was © 


not yet dark), 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1100-1109] 


of whether such negligence was the proximate cause 
of injury.*® 

[§ 1101] cc. Specific Acts**—(aa) Control. In 
accordance with the rules already stated,*® where the 
evidence is conflicting or different inferences of fact 
may be reasonably drawn therefrom, it is a question 
for the jury whether plaintiff was guilty of con- 
tributory negligence with respect to the control of 
his car.*6 

[§ 1102] (bb) Speed.47 Where the evidence is 
conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is a question for the 
jury whether plaintiff was guilty of contributory 
negligence with respect to the speed with which he 
was driving his ear,*® and whether such contribu- 
tory negligence was the proximate cause of the in- 
- jury.4® The’ question at what rate of speed plaintiff 
was driving is for the jury on conflicting evidence.®° 

[§ 1103] (cc) Lookout.®! Where the evidence is 
conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is a question for the 
jury whether plaintiff was guilty of contributory 
negligence in failing to keep a lookout.5? Where 
the evidence is uncontradicted and no inference of 
contributory negligence on the part of plaintiff can 
reasonably be made therefrom, it is held that plain- 
tiff is not guilty of contributory negligence as matter 
of law.5? 

[§ 1104] (dd) Horn Signals.°* Upon conflicting 
evidence, it is a question for the jury whether plain- 
tiff gave warning on approaching the defendant’ S 
ear. 55 

[§ 1105] (ee) Turning.®*® 

43. See cases infra this note. ead 

[a] Without lights.—(1) Failure] gart v. Rowe, 33 
to carry two lights, as required by 
statute. Martin v. Carruthers, 69 50. 
Colo.#464, i195 P 105. (2) Failure to|127 NW 712. 
equip car with headlights in compli- 51. 
ance with statute. Hansen v. Kem- 
mish, 201 Iowa 1008, 208 NW 277,| 52. 
45 ALR 498. (3) Where accident [a] 
happened under an are light. Denun- 
zio v. Donahue, 204 Ky. 705, 265 SW 
299. (4) Trailer without tail lights. 
Diederichs v. Duke, 234 Mich. 136, 
207 NW 874. (5) Only one lighted 


lamp on front of automobile. Beebe 
v. Hannett, 224 Mich. 88, 194 NW 


Where the evidence is 


[b] 


MOTOR VEHICLES 


731; Cloyes v. Plaatje, 231 Ill, A. 183. 56. 
Scott v. Dow, 


Care rezuired in keeping look- 
out see supra S§ 624-627. 

See cases infra this note. 15 oh Sel Ld 
Collision with standing vehi-| v. 
cles.—Mitsuda v. Isbell, 
221, 234 P 928; Lounsbury v. McCor- 
mick, 237 Mass. 328, 129 NE 598; Sei- 
bert v. Goldstein Co., 
122 A 821; Brigden v. Pirozzi, 97 N. J. 58. 
Ls Pods tlt A602. 

Collision with unlighted vehi- 


[42 C.J.] 1263 


conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is a question for the 
jury whether plaintiff was guilty of contributory 
negligence in turning his ear,°? and whether such 
contributory negligence was the proximate cause of 
the injury.®® 

[§ 1106] (ff) Backing.®® In accordance with the 
rules already stated,°° Where the evidence is con- 
flicting or different inferences of fact may be reason- 
ably drawn therefrom, it is a question for the jury 
whether plaintiff was guilty of contributory negli- 
gence in backing his car.*+ 

[§ 1107] (gg) Stopping or Failure To Stop.® 
Where the evidence is conflicting or different infer- 
ences of fact may be-reasonably drawn therefrom, it 
is a question for *the jury whether plaintiff was 
guilty of contributory negligence in failing to stop 
his car.°* Where it is impossible to say that plain- 
tiff’s negligence in stopping his auto without signal, 
in violation of statute, was not the contributing . 
cause of the collision, a verdict may properly be 
directed for defendant, notwithstanding his negli- 
gent speed.®# 

[§ 1108] (hh) Parking.*® Where the evidence is 
conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is a question for the 
jury whether plaintiff was guilty of contributory 
negligence in parking his vehicle where he did.®é 
Even though he parked his car at a place where no 
parking was allowed under the regulations, the 
question whether such violation is justified under the 
circumstances of the case is for the jury.®* 

[§ 1109] dd. Conduct in Particular Situations®*— 


Violation of regulation.—Fag- 55. Lee v. Donnelly, 95 Vt. 121, 
Ga, A. 423, 126 SE/113 A 542. 
Care as to turning see supra 


162 Mich. 636,] §§ 646-651. 

57. See cases infra this note. 

[a] Left into intersecting road.— 
McWright v. Providence Tel. Co., 47 
196, 131 A 841;\ Cheesman 
Werner, 191 Wis. 330, 210 NW 
71 Cal. A.| 820. 
[b] Complete turn to go in oppo- 
site direction.—Kaufman vy. Sickman, 
116 Wash. 672, 200 P 481. 

See case infra this note, 

[a] Violation of statute.—Gilbert 

v. Wittenberg, 189 Wis. 181, 207 NW 


99P INES. Lile200: 


542, 

44. Care as to control see supra 
8§ 634-645. 

45: See supra §§ 1098, 1099. 

46. See cases infra this note. 

[a] Coasting.—Chubb v. Zentz, 80 
Pa. Super. 430. 

{[b] Failure to see approaching 
car.—Gillespi v. Shafer, 69 Pa. Super. 
389 (on street intersection). 

47. Care as to speed see supra 
§§ 634-645. 

48. See cases infra this note. 

[a] Generally.—Rodgerson y. Le 
Baron, 58 Cal. A. 665, 209 P 216; Mar- 
tin v. Carruthers, 69 Colo. 464, 195 P 
105. 

[b] 
game direction.—Berridge v. 

(lowa) 210 NW 916. 

{c] Passing vehicle going in op- 
posite direction.—Stack v. General 
Baking Co., 283 Mo. 396, 223 SW 89. 

{d] Crossing intersecting streets. 
—Ray v. Brannan, 196 Ala, 113, 72 S 


16 

Tel Violation of regulation.—(1) 
Generally. Marchese v. Metheny, 23 
ATIZ.°333;" 2038; P5674 5(2), Running 
twelve miles an hour in business 
street when free of traffic. Johnson 
vy. Pendergast, 225 Ill. A. 624 [rev 
on other grounds 308 Ill. 255, 139 NE 
407]. (8) Running twenty to twenty- 
five miles per hour, statute limiting 
to twenty-four miles per hour. Web- 
ster v. Adams Express Co., 69 Pa. 
Super.: 547. 

49. See cases infra this note. 


Passing automobile going in 
Pray, 


550; 


cles.—Kaufman v. Hegeman Trans- 
fer, ete., Terminal, 100 Conn. 114, 123 
A 16; Koplovitz v. Jensen, 197 Ind. 
475, 151 NE 390; Roper v. Greenspon, 
(Mo. A.) 210 ‘SW 922; Seibert v. 
Goldstein Co., 99 N. J. tit 200, 122 A 
821; Hallman v. Sterner, 1 Pa. Dist. 
& Co. 707; Doty v. Albers Bros. Mill- 
ing Co., 123 Wash. 669, 212 P 1053. 

[ec] Collision with vehicle back- 
ing.—Woodward v. Driscoll, 44 R. I. 
487, 118 A 869 (into street from pri- 
vate premises). 

{d] Collision with car going in 
same direction.—Granger v. Farrant, 
179 Mich. 19, 146 NW 218, 51 LRANS 
453; Harnik v. Astoria Mahogany Co., 
127’ Misc. 41, 215 NYS 219; Harle v. 
Pardington, 116 NYS Ot. Temkin v. 
Frank, (R. I.) 121 A 120; Poole’s Seed, 
etc., Co. v. Rudene, 117 Wash. 150, 
200 P 1104. 

{e] Collision with automobile go- 
ing in opposite direction.— Williams 
v. Globe Grain, ete., Co., 64 Utah 82, 
228 P. 192. 

{f] Crossing intersecting streets. 
—Lose v. Fitzgerald, (Conn.) 1385 A 
42; Roe v. Kurtz, (Iowa) 210 NW 
Thrapp v. Meyers, 114 Nebr. 
689, 209 NW 2388, 47 ALR 585. 

53. See case infra this note. 

[a] Collision with standing vehi- 
cle.—Reincke v. Tacoma R., etc., Co., 
138 Wash. 304, 244 P 577 (near the 
center of a lighted street). 

54. Care required as to signals or 
dria of approach see supra §§ 
628-632. 


264 (turning corner at intersection). 

59. Care as to backing see supra 
§§ 646-651. 

60. See supra §§ 1098, 1099. 

61. See case infra this note. 

{a] Out of private driveway.— 
Logan v. American R. Express Co., 
(NeaJ-Sup.), 135) AN4 705 

62. Care as to stopping see supra 
§§ 646-651. 

68. See cases infra this note, 

[a] At street intersection.—Ellis 
v. Olson, 139 Wash. 351, 246 P 944. 

[b] Entering smoke.— Fisher v.: 
Southern Pac. Co., 72 Cal. A. 649, 237 
P 787; Marsh v. Burnham, 211 Mich. 
675, 179 NW 300. 

64. Clark v. Weathers, 178 Iowa 
97, 159 NW 585. 

65. Care required in parking or 
leaving car unattended see supra §§ 
733-751. 

66. See case infra this note, 

[a] On left of highway.—Bean v. 
pace 169.) /Ark. 1052) ¢ 2772" (SIWL 


67. See case infra this note. 

{a] On signal from fire apparatus. 
—Hadley v. Arms, 136 Wash. 632, 241 
P 26 (plaintiff driving an automobile 
in compliance with a city ordinance 
stopped his car at the curb upon the 
approach of'a fire apparatus but 
parked his car at a point in the curb 
where, under other regulations, no 
parking was allowed) 

68. Care required in passing ve- 
hicles traveling in same direction 
See Supra §§ 669-687. 


1264 [42 C.J.] 


(aa) Passing Vehicles—aaa. Going in Same Direc- 
tion. Where the evidence is conflicting or different 
inferences of fact may reasonably be drawn there- 
from, it is a question for the jury whether plaintiff 
was guilty of contributory negligence in the accident 
resulting from defendant’s passing him going in the 


same direetion.®® 


[§ 1110] bbb. Going in Opposite Direction.’° 
Where the evidence is conflicting or different infer- 
ences of fact may reasonably be drawn therefrom, 
it is a question for the jury whether plaintiff was 


guilty of contributory negligence 


resulting from defendant’s passing him going in the 


opposite direction.” 


[§ 1111] cece. Backing into Highway. Where the 
evidence is conflicting or different inferences of fact 
may reasonably be drawn therefrom, it is a question 
for the jury whether plaintiff was guilty of con- 

‘tributory negligence in’ the accident resulting from 
plaintiff’s attempting to pass defendant’s car which 


was backing into the highway."? 


[§ 1112] (bb) Crossing Intersecting Streets.”* 


69. See cases infra this note. 

{a] Passing on the left.—lLang- 
ford v. San Diego Electric R. Co., 
174 Cal. 729, 164 P 398. 

{b] Passing on the right.—Maher 
v. Lochen; 166 Wis. 152, 164 NW 847. 

[ec] Evidence sufficient to go to 
the jury.—Stanhope v. Strang, 140 
Wash. 693, 250 P 351. 

70. Care required in passing vehi- 
cles traveling in opposite direction 
See supra §§ “652-668. 

71. See cases infra this note. 

[a] Generally.—Wolf v. Spencer, 
282 Pa. 425, 128 A 80. 

[b] Tw right.—Shupe v. Ro- 
Coles Comal. dill 07> Pode sreay lor 
y. Ozark Oil Co., 194 Iowa 1235, 191 
NW ae Walters v. Connors, (R. I.) 


136 A 3 

[ec] Turning left.—(1) To avoid 
collision. Savlor’v. Taylor, 42 Cal. 
A. 474, 183 P 843; Shelley v. Norman, 
114 Wash. 381, 195 eee 43. 0.2) Into 
an intersecting street and across the 
path of defendant’s automobile. 
Barnes v. Barnett, 184 Iowa 936, 169 
NW 365; Davis v. Long, 189 NGC 
129, 126 SE 821; Heg v. Mullen, 115 
Wash. 252,, 197 ’P 51. (3) Bo eross 
the street ‘in front of an approaching 
street car. Goldsby v. Seattle, 115 
Wash. 566,-197. P 787. 

[ad] Failure to keep lookout.— 
Dixon v. Boeving, (Mo. A.) 208 SW 
279; Hand v. Bailey, 78 Pa. Super. 
207; York v. Charles, 132 S. C. 230, 
128 SE 29; Williams v. Globe Grain, 
etc n Cox (64 stata 82, 228m P. 192: 
Bryant v. Fox, 135 Va. 296, 116 SE 
459. 

[e] Failure to stop.—McDermott 
v. Johnson, 193 Iowa 19, 186 NW 630; 
Henderson yv. Dimond, 43,R, I, 60, 
110 A 388. 

{f] Evidence sufficient to go to 
the jury.—Lloyd v. Boulevard HEx- 
press, (Cal. A.) 249 P 837. 

72, Lee vy. Donnelly, 95 Vt. 121, 
113 A 542 (passing and going over 
an embankment, when there was evi- 
dence that he might have passed on 
the right, or not have gone so far 
over to the left). 

73. Care required at crossings or 
intersections see supra §§ 688-732. 

Railroad crossing accidents see 
Railroads [33 Cyc 1111]. 

74, See cases infra this note, 

a] Attempt to avoid collision.— 
(1) With defendant’s car turning into 
an intersecting street. Baker v. Zim- 
merman, 179 Iowa 272, 161 NW 479; 
Pangborn y. John Widdicomb (Oro) 223 
Mich, 181, 193 NW 817, 31 ALR 485; 
Carero v. Breslin, (N. Tt Sup.) 128 A 
883; Bew v. John Daley, Ine., 260 
Pa. 418, 103 A 832; Coleman v. Pat- 
ton, 84 Pa. Super. 555. (2), Plaintiff's 
automobile striking the curb to avoid 
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[§§ 1109-1113 — 


Where the evidence is conflicting or different infer- 
ences of fact may be reasonably drawn therefrom, 
it is a question for the jury whether plaintiff was 
guilty of contributory. negligence in a collision be- 
tween his and defendant’s automobiles approaching 
each other on intersecting streets,’* and whether 


such contributory negligence was the proximate 


in the accident 


cause of the injury.”® 
what side of the road plaintiff was driving on is for 
the jury on conflicting evidence.*® 
dence is uncontradicted and. the only inference 
which can reasonably be made therefrom is clear, 
the question whether or not plaintiff is guilty of 


The incidental question as to 


Where the evi- 


contributory negligence is a matter of law for the 


court.”* 


[§ 1113] (c) Guests or Occupants—aa. Of Motor 
Vehicle Owned or Operated by Defendant. 
the evidence is conflicting or different inferences of | 
fact may be reasonably drawn therefrom, it is a _ 
question for the jury whether the guest or occupant. 


Where 


of the motor vehicle owned or operated by defendant 


a skidding truck. Reiss v. Bam- 
berger, (N. J. Sup.) 127 A 325. | (3) 
Automobile driver colliding with a 
truck coming from an alley. Shef- 
field v. Stone, etc., Co., 49 N. D. 142, 
190 NW 315. 


{b] Failure to stop or look.—(1) 
Generally. Cooper v. Vucinich, 54 
Cal, A. 266;°2°T-P 351" -Carbaugch Vv. 


White Bus Line, 51 Cal. A. 1, 195 P 
1066; Fournier v. Zinn, (Mass) 154 
NE 268; Calhoon v. D. C. & HE. Min. 
Co., 202°-Mo. A. 564, 209 Sw 318; Ben- 


nett—v..dzeeds, 96 IN. Jc Ly 40, 415 A 
(50s Baker = Ver MOrey) ety, OO..4 95 
N. J. L. 230, 112 A 406;: Erwin v. 


Traud,> 90- Nov d. a 289. 100 A 84, 
LRA1917D 690; Ward v. Clark, 232 
N. Y. 195, 133 NE 443; Friedman v. 
Ruggiero, 123 Misc. 919, 206 NYS 
693; Feigin v. Malbin, 171 NYS 245; 
Sheffield v. Stone, ‘ete., Co., 49 N. D. 


142, 190 NW 315; Gray v. Ohio Grease 


Co., 283 Pa. 461, 129 A 456; Black v. 
Mark, 273 Pa. 138, 116 \ 656; Moraski 
v. Yellow Cab Co., 84 Pa. Super. 605; 
Marshall v. Staab, 83 Pa. Super. 365; 
Bollinger v. Greenaway, 83 Pa. Super. 
217; Free v. White, 83 Pa. Super, 191; 
Uhler .vs Jones, 78 Pa. Super. 313; 
IVY ies Hamblin, Ine. iv. (Chernick, 
CRED) 186k 945: Parker v. Smith, 
(Vt.) 185 A 495; Campbell v. Dingley, 
127 Wash. 579, 221 P 308; Henslin v. 
Pratt, 119 Wash. 448, 205 P 867. 4 (2) 
Obstructed view of intersecting 
street... Calhoon v. D. C. & KE. Min. 
Co. 202 MO.seA, 664, 22109" SW Sires 
Wilson v. Kuhn, (N.’J. Sup.) 130 A 
468. 

{e] Turning left.— (1) Striking 
defendant driving on the’ wrong side 
of the road. Reinders vy. Olsen, 60 
Cal. A. 764, 214° P 268) "(2) "Cutting 
corners. Walters v. Davis, 237 Mass, 
206, 129 NE 443; King v. Merry, 70 
Pa, Super. 121; Whalen vy. Harris, 
(R. I.) 121 A 114; Shortle v. Sheill, 
172 Wis. 538, 178 NW 304. (3) Plain- 
tiff having right of way. Dormeyer 
vy, Hall, (Wis.) 212 NW 257. 

[ad] Right of way.—(1) Plaintiff 
crossing after defendant had slowed 
down. MHoigard v. Yellow Cab Co., 
320 Tle3817, 150 NE 911) --(2). Plains 
tiff crossing when defendant was 
seventy-five feet away and approach- 
ing at fifteen or twenty miles per 
hour. Minnis v. William J. Lemp 
Brewing Co., (Mo. A.) 226 SW 999. 

fe] Control of car.—McDowell v. 
Kiehel, 6 F. (2d) 337 (where defend- 
ant had the right of way). 

[f] Wrong . side 
nolds vy. Pacific Car'Co., 75 Wash. 1, 
134 P 512 (plaintiff approaching the 
intersection upon the left-hand side 
of the road, but no evidence that he 
was on the left side of the road at 
the time of the collision). 


‘287, 107 S 807. 
‘on the top of a loaded truck. 


of road.—Rey-: 


was guilty of contributory negligence,’® or in the 


[g] Evidence sufficient to go to 
the jury.—Kiefer 


v. Fink, 236 Mich. 
274, 210 NW 205. 


75. Strickland v. Moskos, 131 S.C. 
247, 126 SE 265; Hullin v. Seattle 
Taxicab. Co., 119 Wash. 311, 205'°P 
403 (plaintiff's automobile on the 
wrong side). 

‘76. O’Brien v. Guiterman, (Mass.) 
152 NE 883. 

77. See cases infra this note. 

[a] Right of way.—DSliter v. 
Clark, n127.  Wiashs2406,.02 20 Ps 7R5 
(where defendant’s automobile and 
plaintiff's automobile approaching 
each other on intersecting streets 
came to the point of intersection at 
the same moment of time, defendant 
failing to keep a lookout for ap- 
proaching ears and plaintiff being 
entitled to the right of way). 

{[b] Wrong side of road.—Giese v. 
Kimball, 184 Iowa 1283, 169 NW 639 
(where plaintiff was going west on 
the wrong side of the road and de- 
fendant was going south, and the 
right side of defendant’s automobile 
struck plaintiff's front right hub at 
the southeast corner of the street 
intersection, where defendant was 
changing his direction to the east). 

[ce] Failure to look.—Jacobson v. 
O’Dette, 42 R. I. 447, 108 A 653. 

78. See cases infra this note. 

[a] Riding in dangerous position. 
—(1) Ona “fender of a truck and 
holding onto the door and the top of 
the car. Starkey v. Starkey, 214° Ala. 
(2) On a loose board 
Jack- 
son v. Queen, (Mass.) 154 NE 78. 
(3) On the running board of defend- 
ant’s delivery automobile. Coyne y. 
Co Ca 235° Mass: 181,126) NE 


[b] Alighting from caxy.—Alstead 
v. Kapper, 185 Wash. 21, 236 P 799 
(before car had come to a stop). 

{c] Failure to jump.—Kowalski v. 
Kelley, 183 Ill. A. 318 on seeing 
danger of collision). 

{d] Failure to protest. — (1) 
Against speed. Nichols v. Pacific 
Milectric; Ry Coy 173 Cale 630,01 747 e 
319; Marcienowski v. Sanders, 252 
Mass. 65, 147 NE 275 (going to a 
fire); Jones v. Schreiber, 166 Minn. 
i Ie jot to ‘207 NW 322; Snyder vy. Jenkins, 
25°Pa. Dist. 929 (salesman demon- 
Stratine 1. -car for (' plaintait)c (2) 
Against speed and failure of defend- 
ant’ to give another car the right of 
way at intersecting streets. Fisher 
vy. Johnson,’ 238 Dll, (A. 25. 

fe] Failure to warn.—(1) Of dan- 
ger at a railroad crossing. Wanner 
v. Philadelphia, etce., R. Co., 261 Pa. 
243,104 “A> -570. (2) Of an obstruc- 
tion on the road. Glick v. Baer, 186 
Wis. 268, 201 NW 752. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1113-1115] 


case of a car leased or furnished by defendant, 
whether the driver was under the control of the 
occupants of the car so as to make his contributory 
negligence imputable to them.7® Where the evidence 
is insufficient to carry the issue to the jury,®? or 
where the evidence is uncontradicted and the infer- 
ence to be reasonably made therefrom is clear, it is 
for the court to rule as to matter of law with refer- 
ence to the alleged contributory negligence of plain- 
tiff,** or as to his liability for the contributory 


negligence of the driver.®? 


{§ 1114] bb. Of Motor Vehicles Other than 


fendant’s. 


negligence.®? 


{f] Riding with back to driver.— 
Duffy v. J. W. Bishop Co., 99 Conn, 
573, 1227 A 121. 

[g] Falling asleep.—Bushnell v. 
Bushnell, 103 Conn. 583, 131 A 432, 
44 ALR 785; McAndrews v. Leonard, 
(Vt.) 184 A 710. 

79. See case infra this note. 

[a] Cars leased or furnished.— 
Bernhardt: v. City, ete, R. Co., 49 
ADDivin (Ds. C.)), 269,71 abo, meds 1009 
(where the owner of a truck loaned 
it to his nephew for a party of boys 
and girls for a ride and directed his 
nephew to take one of defendant’s 
drivers to drive thé car). . 

.80. In,re Hill, (lowa) 208 NW 
334, 

See cases infra this note. 

[a] Contributory negligence 
proved. — Laudenberger  v. Easton 
Transit Co., 261 Pa. 288, 104 A 588 
(when plaintiff, an occupant of a 
motor vehicle, sits quietly by and 
fails to see danger that is plainly 
imminent). 

{b] Contributory negligence not 
proved.—Sheean v. Foster, (Cal. A.) 
251 P 235 (plaintiff, a guest looking 
for an ignition key which had 
dropped down onto the floor of the 
automobile, the evidence showing 
that the driver of the car was also 
looking for the key while the car was 
going). 

82. Mahany v. Kansas City R. Co., 
286 Mo. 601, 228 SW 821 (passenger 
in an undertaker’s automobile). 

83. See cases infra this note. 

fa] Alighting from car.—(1) On 
the side away from the curb. Ep- 
stein v. Ruppert, 129 Md. 432, 99 A 
685. (2) To look for knock. Walden 
v. Stone, (Mo. A.) 223 SW 136. (3) 
In front of defendant’s automobile. 
Cunnien v. Superior Iron Works, 175 
Wis. 172, 185 NW 767, 18 ALR -667. 

{[b] Boarding car. — Irwin v. 
Golden State Auto Tour Corp., 178 
Cal. 10, 171 P 1059 (on invitation of 
driver, when defendant’s passing au- 
tomobile struck him). 

[ec] Riding on vehicle being towed. 
—Zeidler v. Goelzer, 182 Wis. 57, 195 
NW 849 (plaintiff rider. on sled at- 
tached to rear of one automobile, in 
respect of being struck by another 
automobile). 

[d] Failure to warn.—(1) Of dan- 
ger at railroad crossing. Hines v. 
Johnson, 264 Fed. 465; Carpenter v. 
Atchison, ete., R. Co., 51 Cal. A. 60, 
195 P 1073 (where both the passenger 
and driver could see a train ap- 
proaching at a high rate _ of speed 
three hundred feet away); Kessler v. 
Davis, 111 Kan: 515, 207 P 799; Brad- 
shaw v. Payne, 111 Kan. 475, 207 P 
802; United R., etc.,, Co. v. Crain, 123 
Md. 332, 91 A 405; Lawrence v. St. 
Louis, ete., R. Co., (Mo. A.) 258 SW 
54 (danger from switching engine); 
Sherris v. Northern Pac. R. Co., 


[42 C. J.—80] 


Where the evidence is conflicting or 
different inferences of fact may be reasonably 
drawn therefrom, it is a question for the jury 
whether the guest or occupant of a motor vehicle 
other than defendant’s was guilty of contributory 
Incidental questions as to whether 
plaintiff protested or warned the driver of car in 


MOTOR VEHICLES 


De- 


ground.’ 


Mont. 189, 175 P 269; Hardin v. New 
York Cent.. R:-.Co.,. 205, App., Div... 157; 
199 NYS 550 (obstructions to view); 
Vocca v. Pennsylvania R. Co., 259 Pa, 
42, 102 A 283; Baker v. Director Gen. 
QheR.s Cos my owe at < Distuadé: Como? 
Tennessee Cent, R. Co. v. Vanhoy, 143 
Tenn, 312, 226 SW 225. (2) Of dan- 
ger of collision with approaching 
street car. Ruffin Coal, ete., Co. v. 
Rich, 214 Ala. 622, 108 S 600; Pine 
Bluff Co. v. Whitlaw, 147 Ark. 152, 
227 SW 18; Clarke v. Connecticut Co.; 
Son ConMwi2L 9,74 60 Ay 525.0) Koyo Game 
ger at street intersection. Itzkowitz 
v. Ruebel, 158 Ark. 454, 250 SW 535 
(automobile belonging to defendant 
and driven by one of his employees 
coming out of an alley into the high- 
way); Carter v. Brown, 136 Ark. 23, 
206 SW 71; Parmenter v. McDougall, 
172 Cal. 306, 156 P 460 (obstructed 
view, and driver of car in which 
plaintiff was riding intending to 
make turn); Napier v. Patterson, 198 
Iowa 257, 196 NW _ 73 (unobstructed 
view); Wagner v. Kloster, 188 Iowa 
174, 175 NW 840; Chiswell v. Nichols, 
137 Md. 291, 112 A 363; Kokesh v. 
Price, 136 Minn. 304, 161 NW 715, 
23 ALR 643; Buchman y. Reynolds, 
CN ws: Sup.) 227. 2A 68307 Davis ve 
American Ice Co., 285 Pa. 177, 131 A 


720. (4) Of danger at curve in the 
road. Carter v. Brown, 136 Ark, 23, 
206 SW 71. (5) Of danger of col- 


lision with automobile approaching 
from the rear. Parmenter v. Mc- 
Dougall, 172 Cal. 306, 156 P 460; 
Campbell v. Walker, 25 Del. 41, 78 A 
601. (6) Of danger of collision with 
approaching automobile. Willis v. 
Schertz, 188 Iowa 712, 175 NW 321 
(defendant’s car approaching on 
wrong side of the road); Brockstedt 
v. Meltzger, (N. J.) 111 A 812 (failure 
of defendant’s automobile to draw to 
curb on signal from a fire truck); 
Cady v. Case, 46 R. I. 359, 128 A 193 
(where defendant’s car was being 
driven at great speed and erratic- 
ally); Johnson v. Sullivan’s Delivery, 
183 Wis. 460, 198 NW 367 (truck); 
Wappler v. Schenck, 178 Wis. 632, 
190 NW 555. (7) Of danger in ap- 
proaching street car track. Minnich 
v. Easton Transit Co., 267 Pa. 200, 
110 A 273, 18 ALR 296. (8) Of dan- 
ger at street railroad crossing. Min- 
nich v. Haston Transit Co., 267 Pa. 
200, 110 A 278, 18 ALR 296; Cowan 
v. Salt Lake, etc., R. Co., 56 Utah 94, 
LOPE bso. 
fe] Failure to protest. — (1) 
Against speed. Curran v. Earle C. 
‘Anthony, Inc. )¢(Cali’ AX) 247. P 236; 
Codner v. Stowe, 201 Iowa 800, 208 
NW 330; Sharp v. Sproat, 111 Kan. 
735, 208 P 613, 26 ALR 1421; O’Brien 
v. Guiterman, (Mass.) 152 NE 883; 
Barry v. Harding, 244 Mass. 588, 139 
NE 298; Holland v. Yellow Cab Co., 


5.'144 Minn, 475, 175 NW 536; Clark v. 


42 C.J.) 1265 


which he was riding,** or whether the driving of 
the car in which plaintiff was riding was so far 
under his control and direction as to make the con- 
tributory negligence of the driver imputable to 
him,*> and whether the driver in such case was 
guilty of contributory negligence,®* are for the 
jury on conflicting evidence. 
is insufficient to take the issue of plaintiff’s con- 
tributory negligence to the jury,®? or where the evi- 
dence is uncontradicted and the inference to ‘be 
reasonably made therefrom is clear, it is held that 
plaintiff is or is not guilty of contributory negli- 
gence as matter of law.** 
can be made that the driver’s negligence or failure 
to observe the regulations contributed to the acci- 
dent, a verdict for defendant as against a guest 
riding with such driver cannot be directed on that 


Where the evidence 


And where no inference 


-[§ 1115] (d) Employees or Passengers on Street 


Traver, 205 App. Div. 206, 200 NYS 
52 [aff 237 N. Y. 544 mem, 143 NE 
736 mem]; Rogers v. Ziegler, 21 Oh. 
A. 186, 152 NE 781; Sommers v. 
Dougherty, 2 Pa, Dist. & Co. 614. (2) 
Against driving twenty miles an hour 
in the dark without lights over a road 
on which the driver had not traveled 
before. Stewart v. San Joaquin 
Light, etc., Co., 44 Cal. A. 202, 186 P 


160. 

{[f] Continuing riding after pro- 
test.—(1) Munson vy. Rupker, (ind. 
A.) 148 NE 169. (2) Against failure 
to sound horn to warn car approach- 
ing on wrong side of the _ street. 
Willis v. Schertz, 188 Iowa 712, 175 
NW. 321. (3) Against insufficient 
lighting of car. Judkins v. Sprague, 
152 Minn, 1, 187 NW 705. 

[g] Failure to keep lookout.— 
Noakes v. New York Cent., etc., R. 
Co., 121 App. Div. 716, 106 NYS 522 
(before crossing a railroad track). 

[h] Assuming risk.—(1), Plaintiff, 
a mother, going to ride with her 
daughter whom she knew to be a 
reckless driver. Hemington v, Hem- 
ington, 221 Mich. 206, 190 NW 683. 
(2) Father, plaintiff, permitting his 


| minor daughter to drive assisted by 


himself. Dunston v. Greenberger, 
205 App. Div. 778, 200 NYS 426. 

[Li] Evidence insufficient to go to 
jury.—Ray v. Ray, 196 Ky. 579, 245 
SW 287 (wife riding in buggy with 
husband who was driving around a 
mud hole when struck by defendant’s 
automobile). 

84. Codner v. Stowe, 201 Iowa 800, 
208 NW 330. 

85. Gustavson v. Hester, 211 Ill. 
A. 439; Kessler v. Davis, 111 Kan. 
515, 207 BP 799; Bradshaw v. Payne, 
dd Kian. 4 7bie 20% PA 802. Wierd cave 
Meeds, 114 Minn, 18, 130 NW 2. 

86. See cases infra this note. 

{a] Failure to keep lookout.— 
Belleville v. Ingram, 230 Mich. 462, 
202 NW 945; Ward y. Meeds, 114 
Minn. 18, 130 NW? 2. 

87. Kelley v. Hodge Transp. Sys- 
tem, 197 Cal. 598, 242 P 76; In re Hill, 
(Iowa) 208 NW 334; Pearson v. Lakin, 
147 Md. 1, 127 A 387. 

88. See cases infra this note. 

{a] Failure to warn.—Hubbard v. 
Bartholomew, 163 Iowa 58, 144 NW 
13, 49 LRANS 443 (policeman riding 
as guest of driver who drove in ex- 
cess of the speed limit). 

{[b] Position of plaintiff. — Guil- 
foile v. Smith, 97 Conn. 271, 116 A 
237 (plaintiff passenger riding in the 
lap of another passenger on the back 
seat of the car with his legs pro- 
truding over the side). 

89. Scorsoni v. Pittsburgh Provi- 
Sion, etc., Co., 272 Pa. 253, 116 A 154 
(plaintiff riding with a person under 
the age of eighteen years who had no 
driver’s license). 
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Cars or Railroads. 


[§ 1116] (e) Motor Cyclists.%4 


dence is conflicting or different inferences of fact 
may be reasonably drawn therefrom, it is a question 
for the jury whether plaintiff, a motor cyclist, struck 
was guilty of contributory negli- 


by defendant, 
gence.” 


[§ 1117] (f) Bicyclists. 


90. See cases infra this note. 

[a] Riding in dangerous position. 
—Pierson v. Lyon, 243 Ill. 370, 90 NE 
693 (passenger standing on the run- 
ning board of a street car). 

{b] Failure to jump.—Major v. 
Rudolph, 218 Ky. 1, 290 SW 688 (from 
platform of switching engine). 

[ec] Speed.—Parkhurst v. Revere 
Rubber Co., (R. I.) 120 A 440 (at 
street intersection, in action by mo- 
torman of street car injured in col- 
lision with truck). 

{d] Failure to keep lookout.— 
Dudley v. Kingsbury, 199 Mass. 258, 
85 NE 76 (plaintiff, conductor of a 
street car on the running board col- 
lecting fares, failing to see the de- 
fendant’s truck which was disabled 
and without motive power proceeding 
very slowly on the sidewalk toward 
the tracks). 

[e] Entering smoke screen. — 
Smoker v. Baldwin Locomotive 
Works, 261 Pa. 341, 104 A 597 (plain- 
tiff motorman on a west-bound street 
ear passing over a bridge and col- 
liding with defendant’s truck on its 
emerging from a cloud of smoke 
emitted by a train passing beneath 
the bridge). 

91. Motor 
infra § 1126. 

92. See cases infra this note. 

{a] Speed.—(1) At an excessive 
rate and on the wrong side of ‘the 
street. Brimberry v. Dudfield Lum- 
ber Co., 183 Cal. 454, 191 P 894. (2) 
Violating speed ordinance. Puckett 
v. Sherman, 62 Mont. 395, 205 P 250. 

{b] Turning.—Hartley v. Lasater, 
96 Wash. 407, 165 P 106 (acrcss the 
path of the automobile without look- 
ing or giving any warning sign). 

[ec] Failure to stop.—Pinder v. 
Wickstrom, 80 Or. 118, 156 P 588 
(when plaintiff saw defendant’s au- 
tomobile approaching on wrong side 
of road). 

{[d] Pailure to keep lookout.—(1) 
Colliding with the rear of an un- 


cycle policemen see 


lighted farm wagon. Hallett v. 
Crowell, 232 Mass. 344, 122 NE 264. 
(2) Colliding with a motor truck 


turning in front of plaintiff. Green- 
leaf v. Lambert, 192 Mich, 411, 158 
NW 868. (3) Colliding with motor 
vehicle, in attempting to avoid an 
automobile backing out into the 
Street. Pyers v. Tiers, 89 N. J. L. 
520, 99 A 1380. (4) A motor cyclist, 
proceeding slowly on the right-hand 
side of the road whose attention is 
directed to a number of school chil- 
dren playing on the road ahead of 
him, fails to see an automobile which 
overtakes and strikes him. Fricker 
v. Philadelphia Rapid Transit Co., 63 
Pa. Super. 381.. (5) Colliding with a 
truck which was on the wrong side 
of the street. Groeschner v. John 
Gund Brewing Co., 173 Wis.’ 366,-181 
NW 212. 

[e] Wrong side of road.—McGin- 


" Where the evidence is conflict- 
ing or different inferences of fact may reasonably be 
drawn therefrom, it is a question for the jury 
whether an employee or passenger of a street car or 
railroad injured in a collision with an automobile 
was guilty of contributory negligence.®° 


Where the evidence is 
conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is a question for the 
jury whether plaintiff, a bicyclist, struck by defend- 
ant, was guilty of contributory negligence,®* and 
whether such contributory negligence was the proxi- 


MOTOR VEHICLES 


Where the evi- | dence 


[§ 1118] (8) 


ue v. Phillips, 62 Mont. 223, 205 P 
15. 
{f] Right of way.—(1) At street 
intersection and defendant approach- 
ing on the wrong side of the road. 
Klare v. Peterson, 161 Minn. 16, 200 
NW 817. (2) At street intersection. 
Healey v. Braested, 98 N. J. L. 520, 
120 A 12. (3) At street intersection 
and struck by automobile cutting 
corners in left-hand turn. Kuneck 
v, Conti, 277 Pa. 455, 121 A’ 324. 

[g] Passing automobile going in 
same direction.—Haney v. Mutual 
Creamery Co., 67 Mont. 78. 215 P 656 
(plaintiff on motor cycle passing de- 
fendant’s automobile close to him 
but allowing enough space if defend- 
ant had not turned left). 

{[h] Passing vehicles going in op- 
posite direction.—Roy v. North Kan- 
sas City Dev. Co., (Mo. A.) 209 SW 
990 (whether motor cycle rider meet- 
ing a horse-drawn vehicle which fails 
to turn to the right of the center of 
the road as required by statute is 
negligent in attempting to pass be- 
tween defendant’s vehicle and plain- 
tiff's own right-hand side of the 
road). 

{i] Crossing intersecting streets. 
—Shimoda v. Bundy, 24 Cal. A. 675, 


1142 P 109: Livingston v. Barney, 62 
Colo. 528, 163 P 863; Nelson v. Hedin,. 


184 Iowa 657, 169 NW 87; Koger v. 
Keller, 120 Kan. 196, 243 P 294; Hop- 
kins v. Sweeney Auto. School Co., 
(Mo, A.) 196 SW 772; Mclaughlin vy. 
Damboldt, 100 N. J. L. 127, 125 A 314; 
Metzger v. Cushman’s Sons, Inc., 243 
Ne oY) 118) ° 152. NE’ 695; Gillespie Ve 
Shafer, 69 Pa. Super. 389; Clark v. 
Wilson, 108 Wash, 127, 183 P 108. 

Ci] At curve.—Pickering v. Sny- 
der, (2710 Pa... 139) (13 “AL 375. 

93. See cases infra this note. 

[a] Control.—Reed v. Martin, 160 
Mich. 2538, 125 NW 61. 

[b] Turning.—(1) Left into an in- 
tersecting street. Roth v. Chatlos, 
97 Conn. 282, 116 A 332, 22 ALR 1554. 
(2) Into intersecting street ahead of 
defendant’s car. Pratt v. Kistler, 72 
Mont. 356, 233 P 600. (3) Left into 
an intersecting street but remaining 
on the right-hand side, when plaintiff 
was struck by a truck coming from 
opposite direction in the intersecting 
street and which cut the corner in 
turning to its left. Baker v. Fogg, 
ete. Go. 9byY Ni dw 280 ale WA A206: 
(4) Crossing the street. Walleigh v. 
Bean, 248 Pa. 339, 93 A 1069. (5) 
Making so sharp a turn as to skid. 
Sheffield v. Union Oil Co., 82 Wash. 
386, 144 P 529. 

[c] Failure to keep lookout.—(1) 
Generally. Ludwigs v.- Dumas, 72 
Wash. 68, 129 P 9038. . (2) Looking 
down into a bag for a paper while 
crossing a Street. Morris v. Standard 
Oil Co., 188 Cal. 468, 205 P1073. (3) 
Failure to see automobile waiting on 
opposite side of street for break in 


mate cause of the injury.** 
tions of fact are for the jury on conflicting evi- 
dence,®®> as, for example, whether plaintiff was on 
the right or the wrong side of the road,®* or whether 
he swerved to the left on the approach of an auto- 
mobile from behind®’ or in front.?° 
is uncontradicted and no other inference 
than that plaintiff was guilty of contributory negli- 
gence can reasonably be made therefrom, it is held 
that plaintiff is guilty of contributory negligence 
as matter of law.%® 


Drawn Vehicles. 
or different inferences of fact may be reasonably 
drawn therefrom, it is a question for the jury 
whether the driver of a horse-drawn vehicle, struck 
by defendant, was guilty of contributory negli- 
gence,! and whether such contributory negligence 


[8§ 1115-1118 


Other incidental ques- 


Where the evi- 


Drivers or Occupants of Horse- 
Where the evidence is conflicting 


traffic, and starting to cross. Alt v. 
Konkle, 237 Mich. 264, 211 NW 661, 
(4) Plaintiff riding on right side of 
truck killed when truck turned corner 


to right. Jackson v. Geiger, (N. J. 
Sup.) 134 A 288. 
{d] Wrong side of road.—(1) 


Turning to the left instead of to the 
right where a motor vehicle suddenly 
comes on plaintiff without sounding 
a warning. Greenberg v. Conrad, 220 
Ill. A...508. (2) Riding’ on the left 
side of the street taking no notice of 
surroundings until the sounding of 
the automobile horn seventy-five feet 
away, at which time he could have 
turned to the right into a large open 
space and thus eliminate any chance 
of a collision. Parker v. Cartier, (R. 
BA 105A. 3938 


[e] Right of way.—Zanzonico v. 
Yellow Cab Co., (N. J. Sup.) 133 A 84, 
{f] Passing automobile going in 


Same direction.—Nordyke, etc., Co. y. 
Smith, 76 Ind, A. 72, 131 NE 414; 
Fame Laundry Co. v. Henry, (Ind. 
A.) 181 NE 411; Eckel v. Richter, 191 


Wis. 409, 211 NW 158. 
[g] Passing automobile going in 
opposite direction. — Ward v. De 


Young, 210 Mich. 67, 177 NW 213; 
Linneball v. Levy Dairy Co., 173 App. 
Div. 861, 160 NYS 114; Freedman v. 
Denhalter Bottling Co., 54 Utah 513, 
182 P 843, 

{h] Crossing intersecting streets. 
—Baillargeon v. Myers, 27 Cal. A. 
187, 149 P 3878; Hamel v. Sweatt, 
(Mass.) 1 163. NE. 12; Forsyth w, 
Goldes, 71 Pa. Super. 437; Junion v. 
Snavely Motor Co., 186 Wis. 298, 202 
NW 674. 

{i] Grasping rod of car in front.— 
Rotter v. Detroit United R. Co., 205 
Mich. 212, 171 NW 514; Gilland v. 
Carolina Crushed Stone Co., 189 N. C. 
783, 128 SE 158, 

94. Reed v. Martin, 160 Mich. 2538, 
125 NW 61. 


95. See cases infra notes 96-98. 

96. Cheney v. Buck, 56 Utah 29, 
189 P 81. 

97.. Niedzinski  v. Coryell, 215 


Mich. 498, 184 NW 476. 

98. Harris v. Pew, 185 Mo. A. 275, 
170 SW. 344. 

99. Winski v. Clegg, 81 Ind. A. 
560, 142 NE 130 (where the only evi- 
dence offered in proof of defendant’s 
negligence equally establishes plain- 
tiff's contributory negligence). 

1. See cases infra this note. 

{a] Driving frightened horses.— 
Hardy v, Cloe, 165 Ark. 253, 2683 SW 
968; McIntyre v. Orner, 166 Ind. 57, 
76 NE 750, 117 AmSR 359, 4 LRANS 
1130, 8 AnnCas 1087; Gipe v. Lynch, 
155 Iowa 627, 1836 NW 714; Strand v. 
Grinnell Auto. Garage Co., 136 Iowa 
68, 118 NW 488; Fletcher v. Dixon, 
107 Mad. 420, 68 A 875; Kasprzak v. 
Chapman, 197 Mich. 552, 164 NW 258; 
Cusick vy. Kinney, 164 ‘Mich. 25. 128 
NW 1089; Chapman vy. Strong, 162 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1118-1122] 


was the proximate cause of the injury.? Incidental. 
questions of fact are for the jury on conflicting 
evidence, as, for example, whether or not plain- 
tiff’s horse was frightened,‘ or whether plaintiff 
turned to the left in passing a parked automobile,° 
or whether plaintiff was asleep at the time of the 
collision,* or whether the driving of the car was 
within the control and direction of plaintiff, an 
occupant therein, so as to make the negligence of 
the driver of the wagon imputable to plaintiff.’ 

[§ 1119] (h) Persons on Horseback. Where the 
evidence is conflicting or different inferences of fact 
may be reasonably drawn therefrom, it is a ques- 
tion for the jury whether a person on horseback, 
struck by the defendant, was guilty of contributory 


negligence.® 


[§ 1120] (i) Persons Owning or in Charge of Ani- 
mals. Where the evidence is conflicting or different 
inferences of fact may be reasonably drawn there- 
from, it is a question for the jury whether a person 
in charge of animals, struck by the defendant, was 
guilty of contributory negligence.® 


Mich. 623, 127 NW 741: Nelson v. 
Halland, 127 Minn. 188, 149 NW 194; 
Murphy v. Wait, 102 App. Div. 121, 
92 NYS 253; Messer v. Bruening, 32 
N. D. 515, 156 NW 241; Shaffer v. 
Coleman, 35 Pa. Super. 386; Ross v. 
Rose, 109 Wash. 273, 186 P 892. 

{b] Failure to carry lights.—Top- 
per v. Maple, 181 Iowa 786, 165 NW 
28: Ireson v. Cunningham, 90 N. J. L. 
690, 101 A 49. 

{c] Turning.—(1) Left as the de- 
fendant’s automobile was passing. 
Morrison v. Clark, 196 Ala. 670, 2's 
305. (2) In front of approaching au- 
tomobile four hundred and fifty feet 
away. Wald v. Packard Motor Car 
Co., 204 Mich. 147, 169 NW 957. (38) 
Left into private road. Daly v. Case, 
SSUN Na. 1, 9295; 9RtA 973. ; 

{d] Parking.—Dooley  v. Laird, 
(Mass.) 155 NE 599 (eaving milk 
wagon on the right-hand side of the 
road unattended while making deliv- 
ery). 

ae Failure to keep lookout.— (1) 
Failing to see approaching: automo- 
bile which had turned obliquely to 
left side of street to avoid a collision 
with another vehicle. Oberholzer v. 
Hubbell, 36 Cal. A. 16, 171 P 436. 
(2) Plaintiff's wagon struck. by de- 
fendant’s automobile overtaking it. 
Starry: v. Hanold, (Iowa) 211 NW 
696. (3) Turning slightly to the left 
to pass around an automobile parked 
on that side of the road, at a time 
when defendant’s automobile was 
turning into’ the road from an _inter- 
secting street. Menefee v. Whisler, 
169 Iowa 19, 150 NW 1034. (4) Fail- 
ure to see car approaching from in- 
tersecting street. Millman v. Apple- 
ton, 139 App. Div. 738, 124 NYS 482. 
(5) Plaintiff struck by defendant’s 
automobile going in-the same direc- 
tion. Aronson v. New York Taxicab 
Co., 125 NYS 756. (6) Driving at 
night: on a bridge, which was. too 
narrow for passing. Melton _v. Man- 
ning, (Tex. Civ. A.) 216 SW 488. 
(7) Where plaintiff's intestate was 
standing in the roadway at the rear 
of his horse-drawn vehicle an ap- 
proaching automobile knocked him 
down, killing him, and there was a 
conflict of evidence as to whether 
or not he had stepped in front of the 
passing automobile. Stephenson v. 
Parton, 89 Wash. 653, 155 P 147. 

[f] Right of way-—Marshall v. 
Taylor, 168 Mo. A. 240, 153 SW 527 
(failure to a aside to let an auto- 
mobile pass). 

[2] Wrong side of road.—(1) _In 
collision with automobile coming 
from behind. Pens v, Kreitzer, 98 
Kan, 759, 160 P 200. (2) One wheel 
to the left of the center of the road. 
Anderson v. Sparks, 142 Wis. 398, 
125 NW 925. 
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by an owner of a stray animal to recover damages 
for injuries to the animal struck by defendant’s 
automobile, the question whether the animal was 
unlawfully running at large is for the jury on con- 
flicting evidence.!° 

[§ 1121] (ij) Pedestrians—aa. In General. Where 


conflicting or different inferences 


of fact may be reasonably drawn therefrom, it is 
a question for the jury whether a pedestrian struck 
by defendant was guilty of contributory negli- 
gence,‘+ and whether such contributory negligence 
was the proximate cause of the injury.?? 
the evidence is uncontradicted and the inference to 
be made therefrom is clear, it is Held as matter of 
law that plaintiff either was'® or was not guilty of 


Where 


contributory negligence.!4 


In an action 


[h] Passing automobile going in 
opposite direction.—Forsythe v. Kil- 
lam, 193 Dll. A. 534; McFern: v. Gard- 
ner, 121 Mo. A. 1, 97 SW 972. 

[i] Crossing intersecting streets. 
—Simmons vy. Petersen, 207 Mich. 
508, 174 NW 536; Ketchum vy. Filling- 
ham, 162 Mich. 704, 127 NW 702; 
Warrington v. Byrd, (Mo. A.) 181 SW 
1079; Rabinowitz v. Hawthorne, 89 
ING dies Las. 3.08,./9:8' A’. 315, 

2. See cases infra this note. 

[a] Generally. — Rosenbaum  v. 
Fueller, 52 Colo. 638, 123 P 648. 

[ob] Lights.—Wagon not lighted 
as required by law. Arvo v. Delta 
Hardware Co., 231 Mich. 488, 204 NW 
134; Danielson v. Carstens Packing 
Co., 121 Wash. 645, 210 P 12. 

3. See cases infra notes 4-7. 


4 Ward v. Meredith, 220 Ill. 66, 
77 NE 118. 

5. Rutkowich v. Cialella, (R. I.) 
185 A 401. 


6. Savage v. Boyce, 53 Mont. 470, 
164 P 887. 

7. Tereau v. Meeds, 114 Minn. 517, 
130 NW 3. 

8. Studer v. Plumlee, 130 Tenn. 
517, 172 SW 305. 

9. See cases infra this note. 

{a] Ieading a bull.—Boos _ v. 
Field, 192, App. , Div. 696,, 183 NYS 
482 (becoming frightened at defend- 
ant’s automobile and dragging plain- 
tiff, so that he was injured by col- 
lision with the automobile). 

{b] Leading horses.—(1) Walking 
to left of horses but to the right of 
center line of the road, and not carry- 
ing a lantern. Powers v. Loring, 231 
Mass. 458, 121 NE 425. (2) Failure 
to look forward or .back. Burns. v. 
Oliver Whyte Co., 281 Mass. 519, 121 
NE 401. 

{e] Driving mule.—Byrd v. Smith, 
(Ark.) 215 SW 640 (becoming fright- 
ened and jumping off bridge embank- 
ment). 

{d] Driving pigs.—Kelly v. Vuck- 
lich, 111 Kan. 199, 206 P 894 (driver 
struck and killed by a rapidly mov- 
ing automobile). 

10. Armann vy. Caswell, 30 N. D. 
406, 152 NW 813. 

11. See cases infra this note. 

[a] Generally.—Terminal Taxicab 
Co. v. Blum, 54 App. (D. C.) 357. 298 
Fed. 679; Schock v. Cooling, 175 Mich. 
313, 141 NW 675;-Pollock v. McCor- 
mick, 169 Minn. 55, 210 NW _ 630; 
Pesant v. Kramer, (N. J. Sup.) 135 A 
75; Luker v. Young, (N. J. Sup.) 132 
A 243; Haring v. Connell, 244 Pa. 439, 
90 A 910; Sorenson v. Bell, 51 Utah 
262, 170 P 72; MacDonald v. Orton, 
(Vt.) 1384 A 599: Cole v. Friedman, 
132: Wash. 587, 232 P 361; Canfield v. 
Seattle Cornice Works, 122 Wash. 
318, 210 P 773; Edwards v, Lambert, 
121 Wash. 380, 209 P 694; McClure 


[§ 1122] bb. Walking along Highway. Where the 
evidence is conflicting or different inferences of fact 
may be reasonably drawn therefrom, it is a question 
for the jury whether a pedestrian walking along 
the highway and struck by defendant was guilty of 
contributory negligence,’ and whether such contrib- 


v. Wilson, 109 Wash. 166, 186 P 302; 
Moore vy. Roddie, 103 Wash. 3886, 174 
P 648, 106 Wash. 548,'180 P 879; 
Stephenson y. Parton, 89 Wash. 653, 
155 P 147; Tooker vy. Perkins, 86 
Wash. 567, 150 P 1138; Johnson vy. 
Johnson, 85 Wash. 18, 147 P 649; 
Guignon vy. Campbell, 80 Wash. 543, 
141 P 1031; Coughlin v. Weeks, 75 
Wash. 568, 135 P 649; Ritter v. Hicks, 
102 W. Va. 541, 135 SE 601; Berant- 
a Fi teee et; pape 275, 210 NW 
3 uebler v. u 191 Wis. 
210’ NW. 701. * ht 
_[b] Back of parked car.—Wil- 
liams yv. Schmidt, 213 Ky. 122," 280 
SW 494 (going back of car parked 
next to curb in order to get into it, 
and putting head and foot beyond 
the line of the car to see other car 


ie Spare 
c Conduct in emergency.—(1 
Generally. Carlson vy. Berber ae 


Wash. 82, 203 P 30; Tooker v. Per- 
kins, 86 Wash. 567, 150 P 1138. (2) 
Attempting to change the course of 
a runaway truck, which had been 
left unattended. American Express 
Co. v. Terry, 126 Md. 254, 94 A 1026 
AnnCas1917C 650. (3) Struck by a 
fire truck out of control after strik- 
ing a loose street marker, Rollow 
aa t City, 65 Utah 475, 243 p 


12. Sorenson vy. Bell, 51 Utah 262 
00) Bos 724. Johnson. wv. Johnson, 85 
Wash. ae 147 P 649. 

13. pring v. Tawa, 49 Cal. A. 

192 P 1051, ee 

14. Adams vy. Parish, 189° s 
225 SW 467. Bae: 


15. See cases infra this note. 
[a] On right side of road.—(i) 
Generally. Mears vy. McHlfish, 139 


Md, 81, 114 A 701; Biogini v. Stey- 
nen, 124 Md. 369, 92 A 806; Yorek vy. 
Potter, 166 Minn. 131, 207 NW 188: 
Belliveau vy. Bozoian, 46 R. I. 83, 125 
A 82. (2) In violation of a regula. 
tion requiring pedestrians to use the 
left-hand _ side. Snow sv. Riggs 
(Ark.) 290 SW 591. (3) Where the 
highway consisted of a strip of pave- 
ment in the center and a strip of 
gravel on either side, there being a 
contradiction in the evidence as to 
whether or not plaintiff was intoxi- 
cated and whether he was. struck 
while walking on the pavement or 
on the gravel part of the highway. 
Griffin v. Wood, 98 Conn. 99, 105 A 
354. (4) On dirt path to the right 
of the macadam. Hall v. Albertie, 
140 Md. 673, 118 A189. (5) Stepping 
into the path of defendant’s car to 
avoid a puddle of water. Hicks vy. 
Hi, Bs -Chureh ,Truek Serv. Co. 
(Mass.) 156 NE 254. (6) On a dark 
night and failing to look back for 
approaching cars, McKenna _ vy, 
Lynch, 289 Mo. 16, 233 SW 175. (7) 
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utory negligence was the proximate cause of the 


injury.+¢ 
[§ 1123] cc. Crossing Highway. 


dence is conflicting or different inferences of fact 


On path to right of macadam and 
struck by defendant’s approaching 
automobile out of control. Gnecco v. 
Pederson, 154 NYS 12. (8) On edge 
of pavement and struck by car in 
rear while they were passing other 
cars approaching. King v. Brillhart, 
271 “Paw301, 14, A 515. (99' On ex- 
treme right of paved portion, the 
shoulders being muddy. Petrie v. 
BH. A. Myers Go.,; 269 .Pa. 134, 112 A 
240. (10) Where. the evidence 
showed that the @river of the de- 
fendant’s automobile truck came up 
to plaintiff who was walking on the 
right-hand side of the road and then 
stopped and the driver asked plaintiff 
whether he wanted to ride and plain- 
tiff motioned that he did not care to 
ride and the driver started up again, 
the front fender and mud guard pass- 
‘ing by him without hitting him but 
a projection on the rear part of the 
car knocking him down and injuring 
him. Canfield’ v. Seattle Cornice 
Works, 122 Wash. 318, 210 P 773. 

[b] On left side of road.—(1) On 
dirt path to left of pavement and 
struck by car coming from_ behind, 
skidding and overturning. Work vy. 
Philadelphia Supply Co., 95 N. J. L. 
OS ech ey AeM dl Siols (2) Struck by a 
vehicle traveling in the opposite di- 
rection. Marton v. Pickrell, 112 
Wash. 117, 191 P 1101, 17 ALR 68. 

{[c] On street car track.—Bone v. 
Yellow Cab Co., 129 Wash, 503, 225 
P 440 (turning to right on meeting 
taxicab which turned to its left. to 
avoid a bank of snow). 

{@] On road with sidewalks.— 
(1) On extreme right of paved. por- 
tion of road, there being a path and 
grass strip further to the right which 
plaintiff could have used. Devec- 
chio v. Ricketts, 66 Cal. A. 334, 226 
P11. (2) When the sidewalks were 
muddy. Booth v. Meagher, 224 Mass. 
472, 113 NE 367. 

{e] Oa road without sidewalks.— 
(1) After alighting, from a street car 
at an intersecting street, there being 
a conflict in the evidence as: to 
whether plaintiffs saw defendant be- 
fore they were struck. Blackwell v. 
Renwick, 21° Cal. A. 131, 131 P 94. 
(2) Keeping to the right portion of 
the paved road. Van Brunt v. New 
York Tel, Co., 209 App. Div. 4, 204 
NYS 361. 

[f] Conduct in emergency.—(1) 
Jumping into path of fast moving 
car. Randolph v. Hunt, 41 Cal. A. 
739,183 P 358; Emery v. Miller, 231 
Mass. 243, 120 NE 655. (2) Plain- 
tiff, when he saw defendant’s auto- 
mobile coming toward him, suddenly 
jumping in front of it. Sims _v. Mar- 
tin, 33 Ga, A. 486, 126 SE 872. (8) 
Driver of wagon running back along 
the street to recover end piece of 
wagon which had fallen off. Shearer 
vy. Dewees, 151 Minn. 380, 186 NW 

Bs 
tea: Sims v. Martin, 33 Ga, A. 486, 
126 SE 872. 


17. See cases infra this note. 
[a] At “intersection.—Olberg  v. 
Kroehler, 1 F. (2d) 140; Taxi Serv. 


Co. v. Phillips, 187 Fed. 734, 109 CCA 
482: Haines vy. Fewkes, 190 Cal. 477, 
213 P 490; Reaugh v. Cudahy _Pack- 
ing Co., 189 Cal. 335, 208 P 125) 
Henry vy. Lingsweiler, (Cale A?) 263 
P 357; Soukoian v. Cadillac Taxi Co., 
6S. Gale vA, 604,°229' P el0Lbs s binkle 
v. Tait, 55 Gal.’ A. 425, 2038 P 1031; 
Kerner v. Spiegl, 34 Cal. A. 162, 166 
P 1013; McHlhinney v. Knittle, 199 
Towa 278, 201 NW 586; Melville vy. 
Rollwage, 171 Ky. 607, 188 SW 638, 
LRA1917B 133; Weidner v. Otter, 171 
Ky. 167, 188 SW 3385; Shaw v. Bol- 
ton, 122 Me. 232, 119 A 801; Brown 
vy. Patterson, 141 Md. 2938, 118 A 
653; Riley v. State, 140 Md. 137, 117 
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Where the evi- 


\A 237; Woodman v. Powers, 242 
Mass, 219, 136 NE 352; Huggon v. 
Whipple, 214 Mass. 64, 100 NE 1087; 
Lynch v. Fisk Rubber Co., 209 Mass. 
16, 95 NE 400; Quigley v.: Yellow 


Taxicab Co., 225 Mich. 275, 196 NW. 


198; Degens v. Langridge, 214 Mich. 
573, 188 NW 28; Perkins v. Holser, 
213 Mich. 579, 182 NW 49; Patterson 
v. Wagner, 204 Mich. 593, 171 NW 
356; Pach v. Chippewa Springs Corp., 
161 Minn. 125, 201 NW 298; Lund- 
berg v. Zimmer, 159 Minn. 179, 198 
NW 407; Quinn v. Heidman, 157 
Minn, 129, 195 NW 774; Fairchild v, 
Kilbourne, 152 Minn. 457, 189 NW 
126; Hinkel vy. Stemper, 148 Minn. 77, 
180 NW 918; Gibson v. Grey Motor 
Co., 147 Minn. 134, 179 NW 729; Un- 
macht v. Whitney, 146 Minn. 327, 178 


NW 886; Johnson v. Brastad, 143 
Minn. ..332, 173 NW _ 668;. State v. 
Allen, (Mo.) 250 SW. 580; Frankel 


v. Huds*n, 271 Mo. 495, 196 SW 1121; 
Jedlicka v. Shackelford, (Mo. A.) 270 
SW 125; Rubick v. Sandler, (Mo. A.) 
219 SW 401; Carradine v. Ford, 195 
Mo. A. 684, 187 SW 285; Hodges v. 
Chambers, 171 Mo. A. 563, 154 SW 


429; Bora v., Yellow Cab Co., (N. J.) 
£356 "AL 8890's vy ons vies ViOlZs CINE die) 
114 A 318; Thomas v. Metzendorf, 


101 N, J. L. 346, 128 A 162; Thornton 
v.Cater, 94.N,°J. I. §435, 11 Av158; 
Ziegler v. Bonine, (N. J. Sup.) 135 A 
77; Wienert v. Rubel, (N. J. Sup.) 
(3d. “AU Wi Klein, v. “Kobrin (Ny) J; 
Sup.) 126 A 649; Rowe v. Hendricks, 
216 N. Y. 700, 110 NE 425; Kupper- 
berg v. American Druggists Syndi- 
cate, Inc., 212 App. Div. 311, 208 NYS 
629; Kimball v, Brill, 205 App. Div. 
776, 200 NYS 2381; Kaplan v. Posner, 
192) Apps “Diver 59.) VL S2 aN S a6 tae 
Stewart v. Baruch, 103 App. Div. 577, 
93 NYS 161; Rothfeld v. Clerkin, 98 
Misc. 192, 162 NYS 1056; Becker v. 
Golden E. Service Co., Inc., 178 NYS 
376; Paulsen v. Bierman, 178 NYS 
267; Curro v. Barrett, 156 NYS 289; 
Miller v. New York Taxicab Co., 120 
NYS 899; Vannett v. Cole, 41 N. D. 
260, 170 NW 663; Goodrich v. Cleve- 
land, 15 Oh, A. 15; Shott v. Korn, 1 
Oh. A.~458)-17 Oh. Cir. ‘Ct: N2S7393,'34 
Oh. Cir. Ct. 260; Deary v. Harris, 282 
Pa. 171, 127 A 452; LeVan v. McLean, 
276 Pa. 361, 120 A 3895; Rosenthal v. 
Philadelphia Phonograph Co., 274 Pa. 
236, 117 A 790; Mooney vy. Kinder, 
271. Pa. 485, 115 A 826; O’Brien v. 
Bieling, 267 Pa, 383, 110 A 89; Healy 
v. Shedaker, 264 Pa. 512, 107 A 842; 
Kurtz v. Tourison, 241 Pa, 425, 88 A 
656; Coke v. Timby, 57 Utah 53, 192 
P 624; Aiken v. Metcalf, 90 Vt. 196, 
97 A 669; Woodbury v. Hoquiam 
Water Co., 138 Wash. 254, 244 P 565; 
Dowd v. Morris, 138 Wash. 215, 233 
P 320; Moorman v. Byron, 127 Wash. 
522, 221 P 297; Smelser v. Barnes, 
125 Wash. 126, 215 P 369; Elmberg v. 
Pielow, 118 Wash, 589, 194.P 549; 
Olsen v. Peerless Laundry, 111 Wash. 
660, 191 P 756; Adair v. McNeil, 95 
Wash. 160,.168 P 393; Franey_ v. 
Seattle Taxicab” Co.,: 80° Wash, 396, 
141 P 890;,Coughlin v. Weeks, 75 
Wash. 568, ‘135 P 649; Mosso v.. EK. 
H. Stanton Co., 75 Wash. 220, 134 P 
941, LRA1916A 943; Kielich v. Whit- 
taker, 183 Wis. 470, 198 NW 270; 
Geffert v. Kayser, 179 Wis. 571,, 192 
NW 26; Drakenberg v. Knight, 178 
Wis. 386, 190 NW 119; Grimes v. 
Snell, 174 Wis.:'557, 183 NW 895. 
[b] Between intersections.— 
Breashears v. Arnett, 144 Ark, 196, 
222 SW 28; Collom v. Bloch, 70 Cal. 
A. 38, 232 P 486; Woolsoncroft v. 
Rogers, 192 Iowa 1130, 186 NW 13; 
Wine v. Jones, 183 Iowa 1166, 162 
NW 196, 168 NW 318; Crowder v. 
Williams, 116 Kan. 241, 226 P 774; 
Lester v.,Roach, 155° La. 947, °99 S 
707; Moen v. Olson, 150 Minn. 484, 
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may be reasonably drawn therefrom, it is a question 
for the jury whether a pedestrian crossing the high- 
way and struck by defendant was guilty of con- 
tributory negligence.t? Incidental questions of facet 


185 NW 940; McKenna v. Lynch, 289 
Mo. 16, 233 SW 175; Ginter v. O’Don- 
oghue, (Mo, A.) 179 SW 732; Wil- 
liams v. Hample, 62 Mont. 594, 205 
P 829; Fox v. Great Atlantic, etce., 
Tea Co:, 84 -N. J. Li. -%26, °87, A+ 339; 
Fittin v. Sumner, 176 App. Div. 617, 
163 NYS 443; Decker v. Mitchell, 10 
Oh. A. 438, 29 O.'C. A. 558; Green v. 
Ruffin, 141 Va, 628, 125 SH 742, (127 
SE 486; Rhimer v. Davis, 126 Wash. 
470, 218 P 193; Wickman v. Lundy, 
120 Wash. 69, 206 P 842; Hoffman y, 
Hansen, 118 Wash. 738,- 203 P 53. 


{c] Faiiture to look.—(1) Gener- 
ally. Baumann v. Black, etc., Taxis 
Co., 263 Fed. 554; Tiffany v, Drum- 


mond, 168 Fed. 47, 93 CCA 469; Adler 
v. Martin, 179 Ala. 97, 59 S 597; Gett 
Vv. Pacific Gas, etc.,’Co.;’ 192 ‘Cal. 62% 
221 P 376; Bosse v. Marye, (Cal. A.) 
250 P 698. (2) In crossing between 
two motor vehicles and not seeing 
the rope by which one vehicle was 
being towed. Steinberger vy. Califor- 
nia Electric Garage Co., 176 Cal. 386, 
168 P 570; Evers v. Stratton, 71 Cal. 
A. 448, 235 P 656. (3) In light of 
plaintiff's knowledge of the existence 
of statute, or ordinance, prescribing 
fixed regulations for observance by 
automobile drivers. Koehl v. Carpen- 
ter, M47. Calls Axe642: 64.97 -tp 43; Mc- 
Mullen v. Davenport, 44 Cal, A. 695, 
186 P 796; Stansfield v. Wood, 231 Ill. 
A. 586; Hamilton v. Larrimer, 183 
Ind. 429, 105 NE 43; Rump y. Woods, 
50 Ind. A. 347, 98 NE 369; Wolf v. 
Reeves, 195 Iowa 610, 192:.NW 302; 
Read v. Reppert, 194 Iowa 620, 190 
NW 32; Rolfs vy. Mullins, 179 Iowa 
1223, 162 NW 783; Daughraty v, Teb- 
bets, 122 Me. 397, 120'A 354, 34 ALR 
1507; Shaw v. Bolton, 122 Me. 232, 
119 A 801; Waltring v. James, 136 
Md. 406, 111 A 125; O’Keefe v. United 


‘Motors Serv., 253 Mass. 603, 149 NE 


599; Quinlan v. Hugh Nawn Contract- 
ing Co., 235 Mass. 190, 126 NE 369: 
Creedon y. Galvin, 226 Mass. 140, 115 
NE 307; Darish v. Scott, 212 Mich. 
139, 180 NW 435; Amley v. Saginaw 
Milling Co., 195 Mich. 189, 161 NW 
8382; Bouma vy. Dubois, 169 Mich. 422, 
185 NW 322. (4) In leaving wagon 
to deliver a package. Gerhard vy. 
Ford Motor Co., 155 Mich. 618, 119 
NW 904, 20 LRANS 232; Stoneman 
v. Smyth, 153 Minn. 554, 190 NW 607: 
Raymen vy, Galvin, (Mo.) 229 SW 747: 
Schinogle v. Baughman, (Mo. A.) 228 
SW 897; Ginter v. O’Donoghue, (Mo. 
A.) 179 SW 732; Venghis v. Nathan- 
son, 102 Ne Ji Te 10; 27S ACT Be Fox 
v. Great Atlantic, ete, Tea Co. 84 
Need, Ln 726) 87A°.3395 0: Wirth tye 
Burns, 229 N.Y. 148, 128 NE 1141; 
Fitzgerald v. Russell, 155 App. Div. 
854, 140 NYS 519; Baker vy. Close, 
137 App. Div. 529, 121 NYS 1079 [aff 
204 N. ‘YY. 92; 97 NE) 501,38 LRANS 
487]; Signet v. Werner, 159 NYS 894; 
McCaffrey v. Schwartz, 285 Pa, 561. 
132 A 810; Lamont v. Adams Express 
Co., 264 Pa. 17, 107 A 373; Miller v 
Tiedemann, 249 Pa, 284, 94 A. 835: 
Dugan v. _Lyon, 41 Pa. Super. 52: 
Core v. Wilhelm, 124 Va. 150, 98 SR 
27; Walker vy. Butterworth, 122 Wash. 
412, 210 P 813; Crowl v. West Coast 
Steel Co., 109 Wash. 426, 186 P 866; 
Johnson vy. Johnson, 85 Wash, 18 147 
P 649; Mosso’v. BE. H. Stanton’ Co. 
75 Wash. 220, 134 P 941, LRA19164 
eae 66 ee ce persed: 46 Wash. 

; ;_Saltzberg v. 
Wis. 372, 200 NW s630 Lo 188 

{d] Not continuing to look after 


once looking.—Bauman v. Black, ete.,' 


Taxis Co., 263 Fed. 554; Tiffany v. 
Drummond, 168 Fed. 47, 93 CCA 469: 
Kruse vy. White, (Cal. A.) 253 P 178: 
Russell. v._ Vergason, 95 Conn. 431, 
111 A 625; Bruhl v. Anderson, 189 Tl. 
A. 461; Lowe v. Antonelli, 245 Mass. 
237, 139 NE 818; Chaplin v. Brookline 


se ce ae a a aie eis =e ea 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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are for the jury on conflicting evidence,!® as, for 
example, whether or not plaintiff looked before 
crossing the street,'® and the speed at which he was 
Where the evidence is 
uncontradicted and the inference to be reasonably 
made therefrom is clear, it is held as matter of law 
either that plaintiff was,?4 or was not, guilty of 


walking across the street.?° 


contributory negligence.” 


[§ 1124] dd. Standing or Sitting on Highway.?* 
Where the evidence is conflicting or different infer- 
ences of fact may be reasonably drawn therefrom, 
it is a question for the jury whether a pedestrian 
standing or sitting on the highway and struck by 

defendant was guilty of contributory negligence.?* 

[§ 1125] (k) Persons Working on or in Highway 

Where the evidence is conflicting 
or different inferences of fact may be reasonably 
drawn therefrom, it is a question for the jury 


—aa. In General. 


Taxi Co., 230 Mass. 155, 119 NE 650; 
French v, Mooar, 226 Mass. 173, 115 
NE 235; Powers v. Wilson, 138 Minn. 
407, 165 NW 231; Ternetz v. St. Louis 


Lime, etc., Co.,,(Mo.) 252 SW 65; 
Ford vy. Dowell, (Mo. A.) 2438 SW 366: 
Brooks v. Harris, (Mo. A.) 207 Sw 


293; Mackin v. Patterson, AO MPA HOT; 
Te tA 738; Kurtz v. Tourison, 241 Pa. 
425, 88 A 656; Elliott v. O'Rourke, 40 
Tue 1°87; 100° A 314; Gouin v. Ryder, 
CRY I.) 87 APTS ID Dollar Dodge Rent 
Serv., Inc. v. McEwen, Chex* Civ: A.) 
273 Sw 889; Suprunowski v. Brown, 
ete., Cab Co., (Wash.) 252 P 155; 
Moorman vy. Byron, 127 Wash. 522) 
221 Pp 297; Smelser v. Barnes, 125 
Wash. 126) 215 -P.369)"Wickman® v. 
Lundy, 120 Wash. 69,-206 P 842; 
Westervelt vv. Schwabacher, 104 
Wash. 418, 176 P 545; Moore v. Rod- 
die, 103 Wash. 386, 174 P 648, 106 
Wash. 548, 180 P 879; Chase v. Seat- 
tle Taxicab, etc., Co., 78 Wash. 537, 
139 P 499; Mosso v. EB. H, Stanton 
Costs Wash. 220, 134 P 941, LRA 
{916A 943; Birch v. Abercrombie, 74 
Wash. 486, 133° P /1020,) 50 LRANS 
59 [reh den 135 P 8211; Hillebrant 
v. Manz, 71 Wash. 250, 128 P 982; 
White v. Kane, 179 Wis. 478, 192 NW 
57. 


[e] After seeing approaching au- 
tomobile.—Burgesser v. Bullock, 190 
Cal. 673, 214 P 649; Little v. Yanagi- 
sawa, 70. Cali> Az 7308!" 233) P') 357; 
Bellinger v. Hughes, 31 Cal. A. 464, 
160 P 838; Perry v. Haritos, 100 
Conn. 476, 124 A 44; Puccia v. Sev- 
igne, (Mass.) 154 NE 765; Walsh v. 
Feinstein, 251 Mass. 109, 146 NE 
355-1 Griffin v.' Taxi Serv.) Coiv 217 
Mass. 293,104 NE 838; Salke v. Burn- 
ham, etc., Co., 223 Mich. 17, 193 NW 
902; Tobisch v. Villaume, i64 Minn. 
126, 204 NW 568; Offerman v. Yellow 
Cab Con ine,; 144 Minn, 478,175 
NW 537; Theisen v. Durst, 138 Minn, 
353, 165 NW 128; Tischler v. Stein- 
holtz, SOTUN, US, MLA 49) 122, AN Ygig0!- 
Gullery v. MacGuire, 15 Mise. 125, 
132 NYS 773; Hanna v. Royce, 119 
Ore 4505-249 PO173);> Banks? Vv. MP a, 
Shoemaker & Cos Ltd., 260 Pa. 280, 
103 A 734; Core v. Wilhelm, 124 Va. 
150, 98 SE 27; Ridgeway v. Lewis, 
135 Wash. 316, 216 P8355: West: :v. 
Day, (Wis.) 912 NW 648. 

[f] Gonduct in emergency.—(1) 
Plaintiff, while crossing a street saw 
the automobile approaching him and 
stepped back and started to return 
to avoid a collision, and defendant’s 
ear, when the driver saw plaintiff 
stop and turn back, changed its di- 
rection and struck plaintiff. Potter 
v. Back Country Transp. Co., 33 Cal. 
A 24,1 164°P* 9842: (2) Caught in 
about the center of a street between 
two streams of treme: owing to the 
changing of a traffic signal. Croa- 
tian Bros. Packing Co. v. Rice, (ind. 
A.) 147 NE 288. (3) Stopping and 
stepping back into path of a car 
turning to left to go around and back 
of him. Schock v. Cooling, 175 Mich. 
313, 141’ NW 675. (4) Dazed after 
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gence.?> 
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whether a person working on or in highway, struck 
by the defendant, was guilty of contributory negli- 


[§ 1126] bb. Police or Traffic Officers. Where ‘the 
evidence .is conflicting or different inferences of 
fact may be reasonably drawn therefrom, it is a 
question for the jury whether a police or traffic 


officer struck by defendant was guilty of contribu- 


and whether at 


purposes.*” 


seeing car and hearing horn. Kerk 
Va, Peters, 261 .Pa. 279, 104, "A 549. 
(5) Where a pedestrian was placed 
in imminent danger by a_ taxicab 
driver’s violation of law in passing 
on the left side of a street car. Lind- 
strom v. Seattle Taxicab Co., 116 
Wash, 307, 199 P 289. 

[g] Evidence sufficient to go to 
jury.—Rosenthal Vas Philadelphia 
Phonograph Co., 274 Pa. 236, 11h A 
790 (where plaintiff testifies that he 
looked on wall sides before leaving 
the curb, and saw no car approach- 


ing). 
18. See cases infra notes 19, 20. 
Beer, Stansfield v. Wood, 231 Ill. A. 


20. Mosso v. Hy Stanton Co.; 
75 Wash. 220, igh 'P 941, LRA1916A 


943. 
See cases infra this note. 

{a] Failure to iook.—(1) Stepping 
down out of a truck into the path of 
an automobile. Hill v. Lappley, 199 
Mich. 369,'165 NW 657. (2) Step- 
ping into roadway of a street via- 
duct directly in front of defendant’s 
car. Stahl v. Sollenberger, 246 Pa. 
525; 92-A° 720. 

[b] After seeing approaching au- 
tomobile.—Ogden v. Lee, 61 Cal. A. 
493, 215 P 122 (raining and blowing 
and plaintiff, endeavoring to cross 


1a street while holding an umbrella 


in such a manner that he could not 
see well, saw through the top of the 
umbrella the approaching lights, but 
was unable to determine whether 
they were moving or not, and after 
seeing them proceeded directly into 
their path). 

22. English v. Gordon, 231 Til. A. 
316. 
23. Preparing to board a street 
car see infra § 1127. 


24. See cases infra this note, 

[a] Failure to keep lookout.—(1) 
Adjusting carburetor. Coffman. v. 
Singh, 49 ‘Cal, A. 342, 198°P 259. (2) 
Failing to step aside out of the 
way of approaching automobile. 
Bohbrink v. Malone, 14 F. (2d) 601. 


(3) Going to the help of a person 
injured in an automobile accident. 
Fleming v. Holleman, 190 N. C. 449, 
130) Sih arly (4) Purchasing sup- 
plies from a wagon. Wells v. Shep- 
ard, 185 Ark, 466, 205 SW 806. (5) 
Replacing flat with a spare tire. 
Longman v. Anderson, 160 Minn. 15, 
199 NW 742. (6) ‘Sitting on an ap- 
proach to a public bridge six feet 


from the traveled part of the public }: 


road. Haring v. Connell, 244 Pa. 439, 
90 A 910. (7) Spectator at a speed 
contest. Johnson v. New York, 186 
N. Y. 139, 78 NE 715, 116 AmSR 545, 
9 AnnCas 824. (8) Standing back 
of a customer’s car at a filling sta- 
tion watching the owner put air into 
his rear tire. Hart v. Morris, (Mass.) 
156 NE 15. (9) Standing in an alley 
near the sidewalk. Millay v. Town 
Taxi, Inc., 242 Mass. 314, 136 NH 
127. (10) Stepping back of the de- 
fendant’s automobile for the purpose 


tory negligence.?® 
for the jury on conflicting evidence,?’ as, for exam- 
ple, how fast plaintiff, a motor cycle policeman, was 
going,?® whether he gave a warning of his approach 
to a street intersection,’? and whether or not he was 
driving his motor cycle on the wrong side of the 
road,*° whether he had a valid reason therefor,** 


Incidental questions of fact are 


the time he was engaged in the 


duties of his position or was riding for his own 
Where the evidence is uncontradicted 


of crossing the street but pausing 
to let another automobile pass. Coke 
Verh Diy, io. GeOitae too, 0 2) ee no as 
(11) Taleine to some one on the side- 
walk. Millay Va Comins Waxes slice 
supra. (12) Warning automobile 
drivers of disabled truck. Hanser v. 
Youngs, 212 Mich. 508, 180 NW 409. 
(13) Working on automobile on_ the 
highway at night. Roberts v. Frei- 
eae Baking Co., 283 Pa. 578, 129 A 

[b] Conduct in emergency.— 
Heartsell v. Billows, 184 Mo, A. 420, 
171 SW 7 (confused and stepping 
first in one direction and then in 
another). 

25. See cases infra this note. 

[a] Failure to keep lookout.—(1) 
Generally. Carneghi v. Gerlach, 208 
Ill. A. 340; Kalb v. Redwood, 147 
App. Div. ch L3LINYS E789 Roberts 
v. Freihofer Baking (Overt 283 Pa. 573, 
129 A 574. (2) Street railroad em- 
ployee, oiling the track, and facing 
the way cars on the right Side of 
the road would approach, King vy. 
Green, 7 'Cak Al 473594 PGT.) 1@) 
Wrecking car operator engaged in 
pulling wrecked car back onto the’. 
road. Shearer v. Puent, 166 Minn. 
425, 208 NW 182. (4) Street sweeper 
working on approach to _ bridge. 
Nehring v. Charles M. Monroe Sta- 
tionery Co., *(Mo. A.) 191 SW 1054. 
(5) Section hand on hand car struck 
at crossing by automobile’ truck. 
Trussell v. Waight, (Mo. A.) 285 SW 
114. (6) Flagman attempting to di- 
vert trafic from closed portion of 
street. McCann v. Sadowski, 287 Pa, 
294, 135 A 207. (7) Repairing pave- 
ment between tracks. Golden v. Hill, 
81 Pa. Super. 128. (8) Foreman of 
city street cleaning force investigat- 
ing injury to one of the city’s 
draught horses. Mooney vy. Gilreath, 
124 SYi@e BALL LS Bes Ge ACO) el Citar: 
workman engaged in labor on the 
street. Arthun v. Seattle, 137 Wash. 
228, 242 P 16. (10) .HMlectric line- 
man stepping into the street to swing 
the wire about a_ tree. Burns v. 
Johns, 125 Wash, 387, 216 P 2. (11) 
Member of a city sewer gang, clean- 
ing out catch basins at night, at 
work where his duty placed him, 
which required him to walk slowly in 
a stooping position and give atten- 
tion to the work in hand, Burger v. 
Taxicab Motor Co., 66 Wash. 676, 120 
12d Raley. 

26. See cases infra this note. 

{a] Giving signals.— Wilson v. 
Johnson, 195 Mich. 94, 161 NW 924 
(while off duty). 

[b] Speed.—Rosenthal v. Durkin, 
142 Md. 18, 119 A 685 (forty miles an 
hour by a motor cycle policeman in 
performance of his duty). 

27. See cases infra notes 28-32. 

28. Desmond v. Basch, 94 N. J. L. 
52, 108 A 362. 


29. Desmond vy. Basch, supra, 
30. , Desmond vy. Basch, supra.’ 
31. Desmond v. Basch, supra, 
32. Desmond v. Basch, supra. 
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and no inference of contributory negligence on the 
part of plaintiff can reasonably be made therefrom, 
it may be held that plaintiff is not guilty of con- 
tributory negligence as a matter of law.** 

{§ 1127] (1) Persons Moving to or from Street 
Where the evidence is con- 
flicting or different inferences of fact may be reason- 
ably drawn therefrom, it is a question for the jury 
whether a person moving to or from a street car, 


Car—aa. In General. 


struck by defendant, was guilty 
negligence.*4 


injuries.®° 


[§ 1128] bb. Crossing Street after Alighting. 
Where the evidence is conflicting or different infer- 
ences of fact may be reasonably drawn therefrom, 
it is a question for the jury whether a person cross- 
ing street after alighting from a street car, and 
struck by defendant, was guilty of contributory 


negligence.*? 


[§ 1129] (m) Owners of Garages. Where the evi- 


33. Lessman v. West, 20 Ala, A. 
289, 101 S 515 (motor cycle police- 
man passing automobile at excessive 
speed and colliding with defendant’s 
car going in opposite direction). 


34. See cases infra this note. 
[a] Boarding street car. — (1) 
Generally. Jordan v. Armour, (R. 


I.) 124 A 465. (2) Approaching car. 
O’Meara v. Swortfiguer, 191 Cal. 12, 
214 P 975; Mann v. Scott, 180 Cal. 
550, 182 P 281; Sommer v. Martin, 55 
Cal. A. 603, 204 P 33; Weihe v. Rath- 
jen Mercantile Co., 34 Cal. A. 302, 
167 P 287; Bishop v. Pastorelli, 240 
Mass. 104, 132 NE 716; Hennessey v. 
Taylor, 189 Mass. 583, 76 NE 224, 3 
LRANS 345, 4 AnnCas 396; Grouch 
v. Heffner, 184 Mo. A. 365, 171 SW 
23; O’Neil v. Kopke, 170 App. Div. 
601, 156 NYS 664; Hillebrant v. Manz, 
71 Wash, 250, 128 P 892. (38) Stand- 
‘ing at station stop or in safety zone. 
~ Malachowski v. Varro, (Cal. A.) 244 
P 936; Bolles v. Boone, 66 Cal. A. 238, 
225 P 775; Fong Lin v. Probert, 50 
Cal. A. 339, 195 P 437; Mezzi v. Tay- 
lor, 99 Conn. 1, 120 A 871; Bruman 
v. Yellow Taxicab Co., 220 Mich. 41, 
189 NW 887; Jarosz v. Geisler, 219 
Mich. 283, 189 NW 12; Church v. 
Larned, 206 Mich. 77, 172 NW 551; 
Syslack v. Nevin Grocery Co., 180 
Wis. 267, 193 NW 61. (4) Approach- 
ing station stop or safety zone. 
Simonson v, Angel, (Mass.) 152 NE 
52; Lewis v. Seattle Taxicab Co., 72 
Wash. 320, 130 P 341. (5) Standing 
in the street. Braun vy. Bell, 247 
Mass. 437, 142 NE 93; Lustik v. Wal- 
ters, 169 Minn. 313,211 NW _ 311; 
Coke v. Timby, 57 tah 53,192, P 
624; Goninon v. Lee, 119 Wash. 471, 
206 P 2. 

{b] Alighting from street car.— 
(1) After car had stopped and while 
plaintiff was in the act of alighting 
or had reached the ground. Gonner- 
mann v. Roberts, (Cal. A.) 248 P 
749; Rasmussen v. Drake, 185 Ill. 
A. 526; Kerchner v. Davis, 183 Ill. 
A. 600; Winner v. Linton, 120 Md. 
276, 87 A 674; Ames v. Madonna, 247 
Mass. 270,:141 NE 878; Quinn v. 
Bradley, 218 Mich. 682, 188 NW 4438; 
Daly v. Curry, 128 Minn. 449, 151 
NW 274; Liebrecht v. Crandall, 110 
Minn. 454, 126 NW 69; Horowitz v. 
Gottwalt, (CN. J. Sup.) 102A) 930; 
Hanley v. Bakey, 77 Pa. Super. 36. 
(2) Before the car had come to a 
complete stop. Maryland Ice Cream 
Co. v. Woodburn, 133 Md. 295, 105 A 
269. 

{c] Going from one street car to 
another.—Marsters v. Isensee, 97 Or. 
567, 192 RP 907. 

35, See case infra note 36. 


Incidental questions of fact are for 
the jury on conflicting evidence,*® as, for example, 
whether plaintiff alighted from the car before or 
after it had stopped at the time he received his’ 
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of contributory 


36. Horowitz v. ‘GNiwe di 
Sup.) 102 A 930, 

37. See cases infra this note. 

[a] Looking before  crossing.— 
Steele v. Stahelin, 234 Mich. 307, 207 
NW 822; Arnell v. Gordon, 234 Mich. 
140, 207 NW 825; Frary v.- Grand 
Rapids Taxicab Co., 227 Mich. 445, 
198 NW 897; Bongner v. Zeigenhein, 
165 Mo. A. 328, 147 SW 182; Lewis 
v.. Wood, 247 Pa, 546, 93 Aec605; 
Smith v. Virginia R., ete., Co., 144 
Va. 169, 131 SE 440; Mickelson v. 
Fischer, 81 Wash. 4238, 142 P 1160. 

[b] Passing in front of street car. 
—Minor v. Mapes, 102 Ark. 351, 144 
SW 219, 39 LRANS 214; Fish v. 
Stulb, 274 Pa. 87, 117 A 789; Joyce 
v. Smith, 269 Pa. 4389, 112 A 549; 
Mickelson v. Fischer, 81 Wash. 423, 
142 P1160. 

[c] Passing back of street car.— 
Garside v. New York Transp. Co., 
146 Fed. 588 [mod on other grounds 
157 Fed. 521, 85 CCA 285]; Ramsay 
v. Volkening, (Mo. A.) 245 SW 212; 
Cowell v. Saperston, 149 App. Div. 
373, 1384 NYS 284 [aff 208 N. Y. 619 
mem, 102 NE 1100 mem]; MacDiar- 
mid Candy Co. v. Schwartz, 11 Oh. 
A. 308; Gilmore v. Orchard, 177 Wis. 
149, 187 NW 1005. 

[d] Not at a regular crossing.— 
Collom, v... Bloch, 70 Cal. \A.....38, 232. P 
486; Brown v. Brashear, 22 Cal. A. 
185, pice ae poGDy 

{e] Recrossing.—(1) After wait- 
ing on the curb until the defendant’s 
taxicab had gone by, the taxicab 
turning around, returning and strik- 
ing her. Moses v. Quaker City Cab 
Co., 84 Pa. Super. 157. (2) To pay 
the conductor a forgotten fare. Mc- 
Clure v. Wilson, 109 Wash. 166, 186 


Gottwalt, 


P 302. 
38. Schindler v. Kappler, 77 Ind. 
A. 385, 183 NE 519. 
39. Schindler v. Kappler, supra. 
40. See cases infra notes 42—44. 
41. Pedestrians generally see su- 


pra §§ 1121-1124. 

42. Robb v. Quaker City Cab Co., 
283 Pa. 454, 129 A 38381 (walking in 
the street); Rhimer v. Davis, 126 
Wash. 470, 318 P 193 (looking before 
crossing roadway of bridge). 

43. Hefferon v. Reeves, 140 Minn. 
505, 167 NW 423 (crossing street 
after ahighting from street car). 

44. Consolidated Gas, etc., Co. v. 
Rudiger, (Md.) 134 A 326 (plaintiff, 
eighty-five years old, crossing street 
on a regular crossing). 

45. See cases infra this note. 

{a] Riding in automobile.—Ter- 
lizzi v. Marsh, (Mass.) 154 NE 754 
(accepting an invitation of defend- 
ant to ride upon the running board 


dence is conflicting or different inferences of fact 
may be reasonably drawn therefrom, it is a ques- 
tion for the jury, in an action for damages brought 
by the owner of a garage who maintained a station- 
ary gasoline pump on the sidewalk opposite his 
garage in violation of an ordinance, against an 
owner of an automobile who negligently ran into it, 
whether such pump constituted an obstruction on 
the sidewalk,** and whether such obstruction was 
the proximate cause of the damage.*? 

[§ 1130] (n) Persons under Disability. Where 
the evidence is conflicting or different inferences of 
fact may be reasonably drawn therefrom, it is a 
question for the jury whether a person under dis- 
ability, struck by defendant, was guilty of contrib- 
utory negligence,*® as in the case of pedestrians** 
who are deaf,*? blind,** or of advanced age.*4 

[§ 1131] (0) Children, 
conflicting or different inferences of fact may be 
reasonably drawn therefrom, it is a question for 
the jury whether a child, struck by defendant, was 
euilty of contributory negligence.*® 
erally a question of fact for the jury whether the 


[§§ 1126-1131 


Where the evidence is 


It is also gen- 


and is jolted off). 

{b]. Riding in wagon.—Silver v. 
Jones, 81 N. H. 297, 126 A 13 (jump- 
ing from wagon when horse became 
frightened). 

{[c] Riding bicycle. — (1) Gen- 
erally. Coope v. Scannell, 238 Mass. 
288, 130 NE 494. (2) Suddenly turn- 
ing. Linehan v. Morton, 221 Ill. A. 
70. (8) Collision at 
Wyatt v. Tanquary, 101 Kan. 581, 168 
P 858. (4) Failure to see approach- 
ing truck at intersection. 


811. (5) Girl plaintiff riding with a 
boy. Hamel v. Sweatt, (Mass.) 153 
NE 12. (6) Not anticipating de- 


fendant’s cutting corners at inter- 
section. Black v. Parke, etc., Co., 211 
Mich. 274, 178 NW 700. (7) Crowded 
by defendant’s car up against parked 
car, plaintiff not anticipating it. 
Weasler _v. Murphy Transfer, 
Co., 167 Minn. 211, 208 NW 657. (8) 
Keeping lookout and struck by de- 
fendant’s car backing. White  v. 
Handy, (Mo. A.) 245 SW 613. (9) 
Cutting corners at intersection. Rule 
v. Claar Transfer, et¢., Co., 102 Nebr. 
4, 165 NW 883. (10) On top bar be- 
tween saddle and handle bars, a 
friend driving it close to the curb. 
Sharkey v. Herman Bros., Inc., (N. 
J. Sup.) 127 A 525. (11) Riding be- 
tween defendant’s car and curb when 
defendant turned. Gilland v. Caro- 
lina Crushed Stone Co., 189 N.-C. 
788, 128 SE 158. (12) Colliding with 
motor vehicle which was proceeding 
on wrong side of. highway. Casey v. 
Boyer, 270 Pa. 492, 113 A 364. (13). 
Turning across path of approaching 
automobile. Cameron vy. Miller, 43 
S. D. 429, 180 NW 71. (14) Turning 
to go around pile of bricks in street. 


Thomas v. Lockwood Oil Co., 174 
Wis. 486, 182 NW 841. 

{d] Riding motor cycle. — (1) 
Generally. Williams vy. Larsen, 140 
Minn. 468, 168 NW 348. (2) Im- 
properly lighted. Pope vy. Halpern, 
198,. Cals 168, 4223)),P\- 470.— (3) .5-Alke 


tempting to pass a motor truck to- 
the left as it was cutting corner. 
Wood v. Morris, (N. J. Sup.) 126 A 
434. (4) Failure to anticipate de-+ 
fendant’s turning short into inter- 
Secting street. Williams v. Black, 
147 Tenn. 331, 247 SW 95. 

Ce] Walking in street.—(1) One 
foot in street drain and one foot on 
sidewalk. Taylor v. Lewis, 206 Ala. 
338, 89 S 581. (2) Coming from con- 
cealment behind a wagon. Brown v.. 
Page, 98 Conn. 141, 119 A 44. (3) 
Driving pigs. Kelly v. Vucklich, 111 
Kan. 199, 206 P 894. (4) Frightened 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


intersection. - 


etce.,. 


- 
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child is or is not old enough to be capable of exer- 
cising some care under the circumstances.*® 
the evidence is uncontradicted and no inference of 
contributory negligence on the part of plaintiff can 
_ reasonably be made therefrom, it is held that plain- 
tiff is not guilty of contributory negligence as mat- 


ter of law.47 


[§ 1132] (p) Parents with Respect to Child. 
Where the evidence is conflicting or different infer- 
ences of fact may be reasonably drawn therefrom, 
it is a question for the jury whether a parent of a 


and confused by rapid approach of 
defendant’s large car. La Duke v. 
Dexter, (Mo. A.) 202 SW 254, (5) 
Alighting from father’s car to open 
a gate. Stanley v. Tomlin, 143 Va. 
187, 129 SE 379. 

[f] Standing in street. — (1) 
Alighting from buggy. Ham ty, 
Hord, 189 Ky. 317, 224 SW 868. (2) 
On crosswalk, running when plain- 
tiff saw defendant’s car approaching. 
Bengle v. Cooney, 243 Mass. 10, 136 
NE 812. (8) Selling papers. Ras- 
mussen. v. Whipple, 211 Mass. 546, 98 
NE 592. (4) Near the curb. Ed- 
wards v. Lambert, 121 Wash. 380, 209 


P 694, 

{g] Standing on sidewalk.—(1) 
Generally. Buscher v. New York 
Transp. Co., 106 App. Div. 493, 94 
NYS 798. (2) Whether on sidewalk 
or in roadway. Bonvenuto v. Aisen- 
berg, (Mass.) 154 NE 757. 

[h] Crossing street.—(1) Gen- 
erally. Lynch v. Shearer, 83 Conn. 
73, 75 A 88. (2) At regular crossing. 
Gonzales v. Davis, 197 Cal. 256, 240 
P 16; Briley v. Nussbaum, (Kan.) 252 
P 223; Church v. Stoldt, 215 Mich. 
469, 184 NW 469; Roland v. Anderson, 
(Mo. A.) 282 SW 752; Yohannan v. 
Benisch, (N. J.) 135 A 876; Hastmond 
v. Wachstein, (N. J. Sup.) 135 A 67; 
Minarcsik v. Blank, (N. J. Sup.) 132 
A 251; Keosayian v. Geiger, 188 App. 
Div. 829, 176 NYS 585; Gross v. Fos- 
ter, 134 App. Div. 243, 118 NYS 889; 
Pennige v. Reynolds, 98 Misc. 239, 
162:NYS 966; Curro v. Barrett, 156 
NYS 289; Ahonen v. Hryszko, 90 Or. 
apie Ato, P66, 177) P63. Malloy= vi 
Steiner, 73 Pa. Super. 450; Sintonson 
v. Huff, 124 ' Wash. 549, 215 P 49; 
Franey v. Seattle Taxicab Co., 80 
Wash. 396, 141 P 890. (8) Not ata 
regular crossing. Thies v. Thomas, 
77 NYS 276; Decker v. Mitchell, 10 
Oh. A. 438, 29 O. C. A. 558; Chesney 
v. Read, 82 Pa. Super. 605; Wickman 
v. Lundy, 120 Wash. 69, 206 P 842. 
(4) In front of an automobile. Tay- 
lor v. Lewis, 206 Ala. 338, 89 S 581; 
Kishalaski v. Sullivan, 94 Conn. 196, 
108 A 538. (5) Child eight years old 
drawing little wagon across street. 
Sanders v. Toberman, 192 Cal. 13, 
218 P 394. (6) Short distance from 
intersection. Cohn y. Buhler, 30 Ga. 
A. 14, 116 SE 864. (7) In front of 
standing street car. Bosco v. Boston 
Store, 229 Tll. A. 564. (8) Running 
out directly in front of moving truck. 
Bray-Robinson Clothing Co. v. Hig- 
gins, 210 Ky. 432, 276 SW 129. (9) 
With companions. Ewing v. Arnold, 
199 Ky. 513, 251 SW 626; Koelling 
v. Union Fuel, etc., Co., (Mo. A.) 267 
SW 34; Conrow v. Snyder, 215 App. 
Div. 603, 214 NYS 410. (10) Stop- 
ping when plaintiff saw car and then 
starting when- defendant stopped. 
Meserve v. Libby, 115 Me. 282, 98 A 
754. (11) Crossing country road and 
struck by car going forty miles an 
hour. McDonough v. Vozzela, 247 
Mass. 552, 142 NE 831. (12) Run- 
ning out between two parked cars. 
Direnski v. Eastern Massachusetts 
St. R.° Co., 244 Mass. 313, 138 NE 
554. (18) Playing ball on sidewalk, 
and running across Street to recover 
ball. DiRienzo v. Goldfarb, (Mass.) 
153 NE 784. (14) No automobiles-on 
the street except defendant’s. Mil- 
jer v. Flash Chemical Co., 230 Mass. 
419, 119 NE 702. (15) Looking be- 
fore crossing. Mullin v. Fallon, 229 
Mass. 214, 118 NE 233; Kenner v. 


‘only 


MOTOR VEHICLES 


Where 
[§ 1133] (8) 


Chance Doctrine. 
ing or different inferences of fact may be reasonably 


[42 C.0] 197% 


child struck by defendant was guilty of contribu- 
tory negligence with respect to his care or super- 
vision of the child.* 


Ultimate Negligence; Last Clear 
Where the evidence is conflict- 


drawn therefrom, it is a question for the jury 


Rader, 170 NYS 957. (16) Starting 
to cross on seeing defendant’s ap- 
proaching car slow down. Darish v. 
Scott, 212 Mich. 139, 180 NW. 435. 
(17) Running out from behind buggy. 
Roberts v. Ring, 143 Minn. 151, 173 
NW 437. (18) Running or walking. 
Willett v. Slocum, 47 R. I. 136, 131 
A 545. (19) Stopping on seeing an 
automobile, but starting to cross in 
front of it when she sees the auto- 
mobile is stopping. Townsley v.. Yel- 
low Cab Co., 145 Tenn. 91, 237 SW 58. 
(20) Jumping suddenly out in front 
of automobile. Von Saxe v. Barnett, 
125 Wash. 639, 217 P 62. (21) Fail- 
ure to look a second time _ before 
crossing the street after he had 
looked once. Wickman vy. Lundy, 120 
Wash, 69, 206 P 842. (22) Failure 
to look. Bentson v. Brown, 186 Wis. 
629, 203 NW 380, 38 ALR 1417. 

[i] Playing in street.—(1) Gen- 
erally. Turner v. Hall, 74 N. J. L. 
214, 64 A 1060; Thies v. Thomas, 77 
NYS 276. (2) Playing a game. Duff 
v. Husted, 95 Conn, 206, 111 A 186; 
Morrison v. Flowers, 308 Ill. 189, 139 
NE 10; Akers v. Fulkerson, 153 Ky. 
228, 154 SW 1101. (8) Running out 
into street pursued by other play- 
mates. Routh v. Weakley, 97 Kan. 
74, 154 P 218. (4) Throwing apples. 
Ratcliffe v. Speith, 95 Kan. 823, 149 
P 740. (5) Alongside of village high- 
way, inadvertently getting over the 
edge. Ottenheimer v. Molohan, 146 
Mad. 175, 126 A“97s §6)* ‘Coasting: 
Cowles v. Springfield Gas Light Co., 
234 Mass. 421, 125 NE 589; Rinaldi v. 
Levgar ‘Structural Co., 97 N. J. L: 
162, 117 A 42; Goldberg v. Berkowitz, 
173 Wis. 603, 181 NW 216. (7) Roll- 
ing hoop. Patrick -v. Deziel, 223 
Mass. 505, 112 NE 223. (8) Running 
and skipping. Clark’ v: Blair, © 217 
Mass. 179, 104 NE 435. (9) Propel- 
ling coaster wagon. Olesen v. Noren, 
161 Minn, 1138, 201 NW 296. (10) 
Running out into the street looking 
in front ‘of him. . Sullivan's 'v: 
Chauvenet, (Mo. A.) 186 SW 1090. 
(11) Playing ball. Turner v. Hall, 
74 N. J. L. 214, 64 A 1060; Bohringer 
vy. Campbell, 154 App. Div. 879, 137 
NYS 241: (12) Running around in 
back of a car which was turning 
completely around in the street. Don- 
nelly v. Yuille, 197 App. Div. 59, 188 
NYS 608. (13) Playing football. 
Dervin v. Frenier, 91 Vt. 398, 100 A 
760. (14) Stepping in front of de- 
fendant’s automobile. Locke _ v. 
Greene, 100 Wash. 397, 171 P 245. 
(15) Playing with a dog. Callies v. 
Reliance’ Laundry Co., 182 Wis. 53, 
195 NW 975. 

[i] On roller skates.—(1) One 
foot in gutter. Greenbaum v. Costa, 
137 Md. 524, 113 A 79.’ (2) Suddénly 
turning across the street. Nordman 
v. Mechem, 227 Mich, 86, 198 NW 


586. 

{k] Stealing a ride.—(1) Riding 
upon the fender of defendant’s truck 
against defendant’s remonstrance. 
Bruno v. Grande, (Ariz.) 251 P 550. 
(2) On wagon turning across street, 
defendant’s car_passing around it. 
Winckowski v. Dodge, 183 Mich. 303, 
149 NW 1061. 

46. See cases infra this note. 

[a] Age of child.—(1) Boy six 
years old. Kenner y. Rader, 170 NYS 
957. (2) Girl six years old. Meserve 
v. Libby, 115 Me. 282, 98 A 754, (38) 
Boy seven years old. Verdon v. 
Crescent Auto. Co., 80 N. J. L. 199, 


whether defendant, notwithstanding the contribu- 
tory negligence of plaintiff, had opportunity to 
avoid the accident and was guilty of negligence with — 
respect thereto,*® subjecting him to liability under 


76 A 346. (4) Child seven years of 
age. Schmidt v. Riess, 186 Wis. 574, 
203 NW 362. (5) Boy eight years old. 
Sanders v. Toberman, 192 Cal. 13, 218 
P 394. (6) Girl eight and a half 


years old. Conrow vy. Snyder, 215 
App. Div. 603, 214 NYS 410. (7) 
Bicyclist eleven years old. Rule v. 


Claar Transfer, etc., Co., 102 Nebr. 4, 
165 NW 883. (8) Bicyclist -thirteen 
years old. Morris v. Standard Oil 
Co., 188 Cal. 468, 205 P 1073. (9) 
Child between the ages of seven and 
fourteen, Von Saxe v. Barnett, 125 
Wash. 639, 217 P 62. 


47. Bilich v. Mathe, 149 La. 484, 
89 S 628. 
[a] Running against automobile. 


—Where the evidence conclusively 
showed that defendant’s automobile 
was in the midst of a dense crowd of 
people overflowing into the street 
following a parade, and plaintiff's 
intestate, a child six years old, ran . 
off the sidewalk against the side of 
the automobile, fell under the hind 
wheel and was killed, the defendant 
as a matter of law is not liable, 


aie v. Mathe, 149 La. 484, 89 § 
48. See cases infra this note. 
[a] Child attended.—(1) By other 


child eleven years old. Zimmerman 
v. Younker, 84 Pa. Super. 36. (2) 
By mother’s niece, fifteen years old. 
McDonough v. Vozzela, 247 Mass. 552, 
142 NE 831. 

{b] Child unattended.—(1) Three- 
year-old child on sidewalk in front 
of parents’ store. Arkin vy. Page, 212 
Ill, A, 282 [rev on other grounds 287 
Ill. 420, 128 NE '30, 5 ALR 216]. 
(2) Child four years old having 
crossed the street with his father, 
and who returned alone to the park- 
way side of the street, where he 
was standing. Orris vy. Tolerton, 
etc., Co., 201 Iowa 1344, 207 NW 365. 
(3) Boy, four years and ten months 
old, in short and narrow street, where 
mother could see him from the win- 
dow. Ayers v. Ratshesky, 213 Mass. 
589, 101 NE 78. (4) Allowing a six- 
year-old boy to go unaccompanied 
two squares from his home to attend 
school. Parznik v. Central Abattoir 
Con 284 Pare soay si) VANS Toe (5) 
Sending six-year-old son on an er- 
rand in a residential neighborhood. 
anno v. Gately, 262 Pa. 466, 106 A 

49. See cases infra this note. 

[a] Pedestrian. — (1) Crossing 
highway. Standard Oil Co. v. Mc- 
Daniel, 52 App. (D. C.) 19, 280 Fed. 
993; Banks v. Morris, 302 Mo. 254 
257 SW 482; Raymen v. Galvin, (Mo.) 
229 SW 747; Jedlicka v. Shackel- 
ford, (Mo. A.) 270 SW 125; Vallie v 
Lutz, (Mo. A.) 269°SW 947; Witten. 
berg v. Hyatt’s Supply Co., (Mo. A.) 
219 SW 686; DeGrade v. LaCoste, (R, 
I.) 181 A 193; Vesper v. Lavender, 
(Tex. “Civ tA 4 9. SW 3'7 7. (2) 
Intoxicated and lying in the center 
of the road. Morlan v. Hutchinson- 
Hyatt, 116 Kan. 86, 225 P 739. 

{b] Bicyclist—(1) On the wrong 
side of the street. Albright v. Jop- 
lin Oil Co., 206 Mo..A. 412, 229 Sw 
829. (2) Coasting downhill. Mc- 
Gowan v, Tayman, 144 Va. 358, 132 
SE 316. 

[c] Motor cyclist.—(1) At street 
intersection. Ward v. Meadows, 205 
Ala, 432, 88 S 427 (defendant coming 
out of driveway and running over 
plaintiff, who had fallen from his 
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[§ 1136] (2) Necessity or Propriety of Giving®’— 
(a) In General. It is the duty of the trial court 


the last clear chance doctrine.®°° Where the evi- 
dence is uncontradicted and no inference can rea- 


sonably, be made therefrom that defendant could 
have avoided the accident, the last clear chance doc- 
trine has no application as matter of law.®t 

[§ 1134] (9) Comparative Negligence. 
in jurisdictions where the comparative negligence 
doctrine exists,°? where the evidence is conflicting 
or different inferences of fact may be reasonably 
drawn therefrom, the question whether plaintiff or 
defendant was more culpable and therefore charge- 
able with responsibility for the happening of the 


accident is for the jury.®* 


[§ 1135] ¢. Instructions—(1) In General. 
rules relating to instructions to the jury in civil 
actions in general,°* particularly those which apply 
in actions for negligence in general,®> govern and 
control the instructions in actions to recover dam- 
ages for injuries caused by the operation of motor 


vehicles.°° 


motor cycle); Majors v. White, (Mo. 
A.) 24% SW 233 (turning: corner). 
(2) Crossing street. Snyder v. West- 
ern Union Tel. Co., (Mo. A.) 277 SW 


Child.—(1) Skating in the 

Ballman v. . A, Lueking 
Teaming Co., 281 Mo. 3842, 219 SW 
603. (2) Coasting. Rowe v. Ham- 
mond, 172 Mo. A. 203, 157 SW 880. 

{e] Plaintiff driving a motor ve- 
hicle—(1) At street intersection. 
Norwood Transp. Co. v. Bickell, 207 
Ala. 232, 92 S 464; Rodgerson v, Le 
Baron, 58 Cal. A. 665, 209 P 216; 
Lawrence v, Goodwill, 44 Cal. A. 440, 
186 P 781; Whitman v. Collin, 196 
Mich. 540, 162 NW 950. (2) On the 
wrong side of the road at an inter- 
section. Thompson v. Collins, 139 
Wash. 401, 247 P 458. 

[f] Plaintiff driving a team.—(1) 
At street intersection. Bartner v. 
Darst, (Mo.) 285 SW 449. (2) Horses 
out of control. Sullivan v. Thurman, 
(Mo, A.) 266 SW 745. (38) Turning 
into intersecting street. Greer v. 
Springfield Creamery Co., (Mo, A.) 
240 SW 833. 

[g] Plaintiff passenger on rail- 
road hand car.—Trussell v. Waight, 
(Mo. A.) 285 SW 114 (collision at 
railroad crossing). ; 

[h] babar ite jeu polens to go to 
the jury.—(1 edestrian crossing 
aheaen Myers v. Cassity, 209 Ky. 315, 
272 SW 718; Evans v. Klusmeyer, 301 
Mo. 352, 256 SW 1036; Rubick vy. 
Sandler, (Mo.) 219 SW 401; Kinnison 
v. Weiss, (Mo. A.) 261 SW 336; 
Stewart v. Rhodes-Burford Furniture 
Co., (Mo. A.) 259 SW 875; Andrews 
v. Parker, (Mo. A.) 259 SW 807; Ed- 
dings v. Childress, (Mo. A.) 253 SW 
130; Schinogle v. Baughman, (Mo. A.) 
DISS aeege (2) Child crossing 
street. Degan v. Jewell, 293 Mo. 80, 
239 SW 66; Leahy v. Winkel, (Mo. 
A.) 251 SW 483. (38) Street railway 
worker in street. TAULCL) = Vera Canes 
Harris Lumber Co., (Mo. A.) 253 SW 
472. (4) Pedestrian walking along 
highway. Thomassen v. West St. 
Louis Water, etc., Co., (Mo. A.) 251 
ow 450. (5) Motor cyclist at street 
intersection. Williams yv. Columbia 
Taxicab Co., (Mo. A.) 241 SW 970. 

[iJ relia aay ee 498 sree to go 

the’ jury-— edestrian crossing 
ha ilian v. McCourt, 69 Colo. 
, 194 P..936; Ward v. Fessler, 
(Mo.) 252 SW 667; Bibb v. Grady, 
(Mo. A.) 231 SW_ 1020; Walker v. 
Butterworth, 122 Wash. 412, 210 P 
813. 2) At street intersection. 
Ryan v. Trenkle, 199 Iowa _ 636, 200 
NW 318; Kalinowski v. Viermann, 
(Mo. A.) 211 SW 723. (3) Driver of 
automobile at street intersection. 
Johnson v. Omaha, 108 Nebr. 481, 188 
NW 122; Barrett v. Alamito Dairy 
Co., 105 Nebr, 658,,181 NW 550, 21 


It is held 
cause. 


The 


to instruct the jury as to the burden of proof,°’ 
as well-as the rights and duties of all the actors 
concerned in the accident.°® 
necessary®! to give an instruction as to proximate 
Also it is proper®? and nécessary®*® to in- 
struct the jury as to rights and duties of the parties 
under an applicable statute or ordinance. 
rily, it is proper to instruct the jury as to the 
lawful rate of speed of a motor vehicle,** but in 
some cases an instruction on speed is not appropri- 
ate under the evidence.® 
struct the jury with reference to the law of 
unavoidable accidents where the instructions given 
eliminate the possibility of a recovery if the jury 
should find an unavoidable accident.®® 
may give an instruction that the jury should not 
be guided by passion, sympathy, or prejudice in 


It is proper®? and 


Ordina- 


The court need not in- 


The court 


arriving at its verdict,°’ but a failure to do so is 


ALR 966. (4) Child coasting. Sund 
witecmisek, 105 Nebr. 602, 181 NW 
B29: 

‘50. See supra § 964. 

51. See case infra this note, 

[a] Pedestrian.—Walker v. But- 
terworth, 122 Wash. 412, 210 P 813 


(stepping out within ten feet of an 
approathing car). 

52. See supra § 964. 

53. Johnson v. Omaha, 108 Nebr. 
481, 188 NW.122 (in action for in- 
juries to automobile by fire truck). 
54. See Trial [38 Cyc 1594 et 


seq]. 

55. See Negligence [29 Cyc 643 et 
seq]. 

56. Ala.—Barfield v. Evans, 187 


Ala. 579, 65 S 928. 

Cal.—Vickerson v. Standard Auto 
Sales Co,, 64 Cals A...287, 221. P 392; 
Freeman v. Adams,'63 Cal. A. 225, 
218 P 600; Reinders v. Olsen; 60 
Cal. A, 764, 214 P 268. 

Conn.—Lamke _ v. Harty Bros. 
Trucking Co., 96 Conn. 505,114 A 
533; Andrews v. Dougherty, 96 Conn. 
40, 112 A 700; Radwick v. Goldstein, 
90 Conn. 701, 98 A 583. 

Ga.—Hotel Equipment Co. v. Lid- 
dell, 32 (Gal Ax, 590, ) 124 °3SH) +92" 
Flowers v. Faughnan, 31 Ga. A. 364, 
120 SH 670; Murphy v. Meacham, 1 
Ga, A. 155, 57 SE 1046. 

Ill.—Ward v. Meredith, 220 Ill. 66, 
Uiid INE. £18 yofatiy £227. Te Ave 159) )': 
Christy w. Elliott, 216 Ill. 31, 74 NE 
1085, 108 AmSR 196, 1 LRANS 215, 
3 AnnCas 487; Fisher v. Johnson, 238 
Ill, A. 25; Reinick v. Smetana, 205 
Tll, A. 821; Zamiar v. People’s Gas 
Light, etce., Co., 204 Ill. A, 290; Cop- 
pock v. Schlatter, 193 Ill. A. 255. 

Ind.—Lathrop v. Frank Bird Trans- 
fer Co., 81 Ind. A, 549, 142 NE 868; 
J! F. Darmody Co. v. Reed, 60 Ind. 
A. 1662, 114 NE 317. 

Iowa.—Livingstone v. Dole, 184 
Towa 1340, 167 NW 639; Cresswell 
v. Wainwright, 154 Iowa 167, 134 NW 


594. 
97 SW 


Ky.—Weiskopf v. Ritter, 
1120, 29 KyL 1268. 
Md.—Dwyer v. Chew, 149 Md. 281, 


181 A 350;. Carnaggio vy. Chapman, 
181° Md. 285, 101 A 672; Fletcher v. 
Dixon lis Meds ON) itn eas, ep Ol 


Fletcher v. Dixon, 107 Md. 420, 68 A 
875. 

Mass.—Washburn v. R. F. Owens 
Co., 252 Mass. 47, 147 NE 564: Loner- 
gan v. American R. Express Co., 250 
Mass. 30, 144 NE 756, 

Mich.—Johnston vy. Cornelius, 200 
we 209, 166 NW 983, LRA1918F 

00, 7 

Minn.—Sohns v. M. B. Hubbard 
ae Co., 163 Minn. 187, 203 NW 

Mo.—Varley v. Columbia Taxicab 
Co., 240 SW 218; Koelling vy. Union 
Fuel, ete., Co. (A.) 267 SW 34; Mce- 


Kinney v. Bissel, (A.) 263 SW 533; 
Howard, etc., Realty Co. v. Berman, 
212 Mo. A. 401, 245 SW 606; Jepson 
v. Shaw Transfer Co., 211 Mo. A. 366, 
243 SW 370;. Ford v. Dowell, (A.) 
243 SW 366; Williams yv. Columbia 
Taxicab Co., (A.) 241 SW 970; Flach 
v. Ball, 209 Mo. A. 389, 240 SW 465; 
Pinteardd v. Hosch, (A.) 233 SW 81; 
Minnis v. William J. Lemp Brewing 
Co., (A.) 226 SW 999... Stipetich. v. 
Security Stove, ete., Co., (A.) 218 SW 
964; Woods v. Kansas City Light, 
ete., Co., (A.) 212 SW. 899; Cool v. 
Petersen, 189 Mo. A. 717, 175 SW 244: 
Sapp v. Hunter, 134 Mo. A. 685, 115 
SW 463. 

Nebr.—Dirks v. Ensign Omnibus, 
etc., Co., 107 Nebr. 556, 186 NW 525; 
Bauer v. Griess, 105 Nebr. 381, 181 
NW 156. 

N. H.—Dube v. Sevigne, 81 N. H. 
221, 123 A 894. 

N. J.—Doyon vy. Massoline Motor 
Car Co., 98 N. J. L. 540, 120 A- 204; 
yates v. Thompson, (Sup.) 130 A 

N. » Y¥.—Buscher v. New York 
Transp. Co., 114 App. Div. 85, 99 NYS 


673. 

N. D.—Armann v. Caswell, 30 N. 
D. 406, 152 NW 813. 

Oh.—Wiggers v. Cincinnati 
Co., 17 OhS&CP 798. 

Tex.—Horton y. Benson, (Commn. 
A.) 277 SW 1050. [aff (Civ. A.) -266 
SW 213]; Burnett v. Anderson, (Civ. 
A.) 207 SW 540; Prince v. Taylor, 
(Giv. PAD VLIT. SWei82.6- 

Vt.—Duprat v. Chesmore, 94 Vt. 
218,.110 A 305. 

W. Va.—Atkins v. Bartlett, 101 W. 
Va. 263, 132 SE 885. 

57. As determined by pleadings 
and evidence see infra §§ 1145-1159. 

58, Evans v. Kent, 28 Ga. A. 172, 
110 SE 685; Cowles v. Springfield Gas 


Tract. 


plat Co., 234 Mass. 421, 125 NE 
59. Hadley v. Arms, 136 Wash. 
632, 241 P 26. ; if 
60. Mosso v. BE, H. Stanton Co., 75 
Mets 220, 134 P 941, LRA1I916A 
61. Bains Motor Cow we They Croys 
209 Ala. 345, 96 S 483; Waavor ng 
Garter, 28) Cals Ay 241,.6152 SPpuB oor 
Walker v. Butterworth, 122 Wash. 


62. Wise v. Schneider, 205 Ala. 
5387, 88 S 662. 
63. Dice v. Johnson, 187 Iowa 


1134, 175 NW 38; Newbold v. Brotzge, 
209 Ky. 218, 272 SW 755. , 

6&4. Carlson v. Herbert, 118 Wash. 
82, 203 P 30: Burlie v. Stephens, 113 
Wash. 182, 193 P 684. 


65. See infra § 1155. ; 

66. Larrow v. Martell, 92 Vt. 435, 
104 A 826. 

67. Cloherty v. Griffith, 82 Wash. 


634, 144 P 912. 


{ 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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-§§ 1136-1137] 


not error.®® 


Definitions. 


the essential elements.72 
[§ 1137] 


68. Cloherty v. Griffith, supra. 

69. Louis Pizitz Dry Goods Co. 
v. Cusimano, 206 Ala. 689, 91 S 779; 
suet v. Chew, 149 Md. 281, 131 A 
50. 

fa] “Unavoidable accident.’—It is 
proper for the court to define the 
term ‘unavoidable accident” used in 
an instruction. Louis Pizitz Dry 
Goods Co. v. Cusimano, 206 Ala. 689, 
91 S 779: Dwyer v. Chew, 149 Md. 
2815131 A350. 

[b] Repetition.—While it is un- 
necessary for the court to define 
contributory negligence more than 
once, the incorporation in different 
instructions of a correct definition 
thereof is not prejudicial. Corlew v. 
Young, 216 Ky. 237, 287 SW 706. 

70. Conn.—Lamke y. Harty Bros. 
Trucking Co., 96 Conn. 505, 114 A 
533; Rooney v. Levinson, 95 Conn. 
466, 111 A 794. 

Ida.—Rudolph v. Wanamaker, 41 
Ida. 98, 238 P 296. 

Iowa.—Lemke v. Ady, 159 NW 
1011. 

Mo.—West v. Duncan, (A.) 249 reo 


TAR ay eoly A v. Lowe, (A.) 
SW’ 535. 
Tex.—Patterson v. Williams, (Civ. 


A.) 225 SW 89. 

{a] MTlustrations.—(1) An in- 
struction that defendant was not neg- 
ligent unless he drove his automo- 
bile at a “dangerous and improper” 
rate of speed should define the words 


“improper” and “dangerous.’”’ Pat- 
terson v. Williams, (Tex. Civ. A.) 
225 SW 89. (2) In instrtcting upon 


_ the last clear chance doctrine, the 
court should not assume that the 
expressions “last clear chance” and 
“intervening cause’’ have such a well- 
defined meaning in common knowl- 
edge that a jury can comprehend and 
apply them to the evidence presented 
in a case. Rooney v. Levinson, 95 
Conn. 466, 111 A 794. 

71. LamkKe v. Harty Bros, Truck- 
ing Co., 96 Conn. 505, 508, 114 A 533 
(“arriving at such intersection at ap- 
proximately the same _  instant’’); 
Dauber v. Josephson, 209 Mo. A, 531, 
237 SW 149 (C‘“‘intersection’’). 

72. Pollinger v. Messerschmidt, 
(Mo. A.) 260 SW 804. 

73. Requested instruction: 
Applicability to pleadings and evi- 

dence see infra §§ 1145-1159. 
Correctness see infra §§ 1138-1140. 
Form see infra § 1142. 

74. Ark.—vVolentine v. Wyatt, 164 
Ark, 172, 261 SW 308 

Cal. —Pope Vv. Halpern, 193 Cal. 168, 
223 P 470; Raymond vy. Hill, 168 Cal. 
473, 143 P 743; Wiley v. Cole, 67 Cal. 
A. 762, 228 P 550; Weber v. Wiley B. 
Allen Co., 64 Cal. A. 274, 221 P 663; 


Blackwell v. American Film Co., 48 
Cale A 1-650, 0192 PP 189r) Brown: 
Brashear, 22 Cal. A. 135, 133 P 505. 


69 
225 


Colo.—Martin v. Carruthers, 
Colo. 464, 195 P 105. ° 

Ill.—Kehr v. Snow, Cos 
Till. A. 403. 

Iowa.—McElhinney v. Knittle, 199 
Iowa 278, 201 NW 586. 

Ky _—Nunnélley Vin ee eh 195° Ky. 
352, 542 SW 622, 27 ALR 91 

Md.—Whitelock v. Denti: 139 Md. 
557, 116 A 68. 

Mass.—McGrath v. Wehrle, 233 
Mass, 456, 124 NE 253. 

Mich.—Harnau v. Haight, 189 Mich. 
600, 155 NW 563; .Grogitzki v. De- 
troit Ambulance Co., 186 Mich. 374, 
152 NW 923. 
’ Mo.—Evans v. Klusmeyer, 301 Mo. 


etc., 


It is proper,®® and sometimes nec- 
essary,’° for the trial court to define particular 
words and phrases used in the instructions; but it 
is not necessary to define words of common meaning 

and not constituting technical terms,"* and a failure 
to define the word ‘ negligence’’ is not prejudicial 
error where the instructions hypothesize each of 


~ 
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[42 C.J.] 1273 


Thereof.’* It is error to refuse to give a requested 


(b) Effect of Request or Absence 


352, 256 SW nee: Wengert v. Lyons, 
(A) 273 SW 14 
H.—Dow i Latham, 80 N. H. 
492, “120 A 258. 
N. Y.—Linneball v. Levy Dairy Co., 


173 App. Div. 861, 160 NYS 114; 
Berckhemer _ y. Empire Carrying 
Corp., 172 App. Div. 866, 158 NYS 


856 [aff 224 N. Y. 725 mem, 121 NE 
856 mem]; Marius v. Motor Delivery 


Co., 146 App. Div. 608, 131 NYS 857; 
Philpot v. Fifth Ave, Coach Co., 143. 
App. Div. 811, 128 NYS 35; Frankel 
v. Chapal, 165 NYS 441, 
Oh.—Rogers v. Ziegler, 21 Oh. A. 
186, 152 NE 781. 
1D tah.— Collins v. Liddle, 247 P 
Wash.—Chilberg v. Parsons, 109 


Wash. 90,186 P 272. 

[a] Instructions held not covered. 
—() As to right to assume that 
right turn could be made.’ John v. 
Pierce, 172 Wis, 44, 178 NW 297. (2) 
As to duty to yield right of way at 
intersection. Collins v. Liddle, (Utah) 
247 P 476. 

[b] Requested instructions held 
erroneously refused include instruc- 
tions as to: (1) Burden of proof. 
Blackwell v. American Film Co., 48 
Cal. A. 681, 192 P 189. (2) Liability 
of parent for negligence of child. 
Feore v. Trammel, 213 Ala. 293, 104 
S 808; Volentine v. Wyatt, 164 Ark. 
172, 261 SW 308; Whitelock v. Dennis, 
139 Md. 557, 116 A 68: (3) Negli- 
gence in leaving a motor vehicle on 


an incline in a street. Maloney v. 
Kaplan, 233 N. Y. 426, 135 NE 838, 
26 ALR 909. (4) Gross negligence 


in injuring animal running loose on 
public highway in violation of stock 
law. Dillon v. Stewart, (Tex. Civ. 
A.) 180 SW 648. (5) Contributory 
negligence. Swiger v. Runnion, 90 
W. Va. 322, 111 SE 318. (6) Duty of 
driver in.changing course. Belleville 
v. Ingram, 230 Mich. 462, 202 NW 
945. (7) Speed. Nussbaum v. Atlas 
Laundry Co., 10 F. (2d) 353; Evans 
v. Klusmeyer, 301 Mo. 352, 256 SW 
1036; Ramsay v. Volkening, (Mo. A.) 
245 SW 212. 

75. Ala.—Stallworth Turpentine 
Co. v. Ward, 210 Ala. 595,98 S719; 
Norwood Transp. Co. v. Crossett, 207 
Ala. 222, 92 S 461; Southern Express 
Co.‘ v. Roseman, 206 Ala. 681, 91 S 
612; Galloway v. Perkins, 198 Ala. 
658, 73 S 956; Barfield v. Evans, 187 
Ala. 579, 65 S 928. 

Ariz.—Bruno v. Grande, 251 P 550. 

Ark.—Miller v. Ft. Smith Light, 
etc., Co., 136 Ark. 272, 206 SW 329. 

Cal.—Berkovitz v. American River 
Grayel” Co. 19) Cali 71915) 215s AE Bend = 
Baillargeon v. ‘Myers, 180 Cal. 504, 
182 P 37; Collins v, Marsh, 176 Cal. 


639, 169 P 389; Lloyd v. Boulevard 
Express, (A.) 249 P 837; Myers v. 
Rovai, 66 Cal. A. 518, 226 P 844: 


Payne v. Wright, 58 Cal. A. 655, 209 
P 218; Sommer v. Martin, 55 Cal. A. 
603, 204 P 33; Lewis v. Tanner, 49 
Cale As 271,°193" P 287. Baldarachi -v. 
Leach, 44 Cal. A. 603, 186 P 1060; 
Medlin v. Spazier, 23 Cal. A. 242, 137 
LOS 2 

Golo.—Louthan v. Peet,’ 66° ‘Colo: 
204, 179 P 135. 

Conn.—Murphy v. Adams, 99 Conn. 
632, 122 A 398; Smith v. Waterbury, 
etc., Tramway Co., 99 Conn. 446, 121 
A 873. 

Ga.—McGee v. Young, 132 Ga. 606, 
64 SE 689; Hirsch v. Plowden, 35 Ga. 
A, 7638, 134 SE 833; Belle Isle v. Kin- 
dig, 25 Ga. A, 293, 103 SEH 269. 


instruction correctly stating the law on a material 
matter not sufficiently or substantially covered by 
other instructions.”4 
error to refuse to give a requested instruction where, 
in so far as it correctly states the law applicable 
to the case, the subject matter thereof is fully or 
substantially and adequately covered by other in- 
structions given by the court,’> or where the instruc- 


On the other hand, it is not 


Ida.—Nelson v. Johnson, 41 Ida. 
697, 243 P 647. 

Til.—Pierson v. Lyon, 243 Ill. 370, 
90 NE 693; Brautigan v. Union Over- 
all Laundry, EtG. CO. c20is Die moor 
Carneghi v. Gerlach, 208 Ill. A. 340; 
Goldblatt v. Brocklebank, 166 Ill. A! 
aay? Kessler v. Washburn, 157 Ill. A. 


Iowa.—Shields v. Holtorf, 199 Iowa 
37, 201 NW 68; Luther v. Paarde- 
kooper, 197 Iowa 176, 196 NW 950; 
Powell v. Alitz, 191 Iowa 233, 182 
NW _ 236; Neidy Vee Littlejohn, 146 
Iowa 355, 125 NW 198: Walkup v. 
Beebe, 139 Iowa 395, 116 NW 321. 

Ky.—Ewing v. ‘Arnold, 199 Ky. 513, 
251 SW 626; Coughlin v. Mark, 173 
Ky. 728, 191 SW 503; Melville v. 
Rollwage, 171 Ky. 607, 188 SW 688, 
LRA1917B 138. 

Mass.—Bonvenuto v. Aisenberg, 
154 NE 757; Ponticelli v. Cataldo, 
152 NE 81; Lewandowski v. Cohen, 
237 Mass. 125,'129 NE 378; Coyne 
v. Maniatty, 235 Mass. 181, 126 NE 
377; Donnelly v. Harris, 219 Mass. 
466, 107 NE 4385; Tripp v. Taft, 219. 
Mass. 81, 106 NE 578. 

Mich.—Donker v. Powers, 230 Mich. 
237, 202 NW 989; Moreau v. Grand- 
maison, 220 Mich. 238, 189 NW 860; 
Kasprzak v. Chapman, 197 Mich. 552, 
164 NW 258; Wilson v. Johnson, 195 
Mich. 94, 161 NW _ 924; Brown vv. 
Mitts, 187 Mich. 469, 153 NW 714; 
Andries v. Everitt-Metzger-Flanders 
Co., 177 Mich. 110, 142 NW 1067. 

Minn.—Hmanuelson ‘v. Johnson, 
148 Minn. 417, 182 NW 521; Elvidge 
v. Stronge, etc., Co., 148 Minn. 185, 
181 NW 346; Allen v. Johnson, 144 
Minn. 333, 175 NW 545. 

Mo.—Hoffman v, People’s Motorbus 
Co., (A.) 288 SW 948; Carlson v. 
Kansas City, ete, Auto Transit Co., 
(A.) 282 SW 1087; Eddings v. Child- 
Thomassen 


ress, (A.) 253 SW 1380; 
v. West St. Louis Water, etc., Co., 
(A.) 251 SW 450; Uetz v. Skinner, 


212 Mo. A. 444, 249 SW 651; Lange 
vy. Anheuser-Busch Brewing Assoc., 
(A.) 241 SW 454; Columbia Taxicab 
Co. v. Roemmich, (A.) 208 SW 859; 
Brooks v. Harris, (A.) 207 SW 2938; 
Heryford v. Spitecaufsky, (A.) 200 
SW 123; Wiedeman v. St. Louis Taxi- 
cab Co.,. 182 Mo. A. 523, 165 SW 1105. 

Nebr.—Mullally v. Haslam, 106 
Nebr. 860, 184 NW 910. 

N. J.—Clemenshaw v. Rizzo, (Sup.) 
130 A 561; Carero v. Breslin, (Sup.) 
128 A 8838; Halpin v. Tillou, (Sup..) 
126 A 665. 

Or.—Johnson v. Underwood, 102 
Or. 680, 203 P 879; Everart v. Fisher, 
GSLOrt 316, 145 P 33, £47 Pass: 

he J.—Parkhurst v. Revere Rubber 
Co., 120 A 440, 

Tex.—Solan v. Pasche, (Civ. A.) 
153. SW 672; Staten v. Monroe, (Civ. 
A.) 150 SW 222. 

Utah.—Collins v. Liddle, 247 P 
476; Rosenthal v. Harker, 56 Utah 
113, 189 P 666; Wright v. Inter- 
mountain Motor Car Co., 53 Utah 176, 
LTP A238 

Wash. — Stanhope v. Strang, 140 
Wash. 698, 250 P 351; Atkeson v. 
Puget ‘Transp/')Co., 139 "Wash. 5652, 
247 P 956; Woodbury v. Hoquiam 
Water Co., 138 Wash. 254, 244 P 565; 
Colvin v. Auto Interurban Co., 132 
Wash. 591, 232 P 365; Bone v. Yellow 
Cab Co., i129 Wash. 503, 225 P 440; 
Canfield’ v. Seattle Cornice Works,’ 
122 Wash. 318, 210 P 773; Surry v. 
Seattle Taxicab Co., 117 Wash. 559, 
201 P 754; Shelley v. Norman, 114 
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tions given by the court fully cover the issues ;7° 
and this is true even though the requested in- 
struction could properly have been given.77 
the case is submitted to the jury for a special verdict 
only, it is proper to refuse a requested instruction 
on the ultimate question of liability.7§ 
in connection with other matters, the failure to re- 
quest a particular instruction is considered a ground 
for holding that the failure to give the instruction 
was not error;’? and in some jurisdictions the court 
need not give an instruction on any theory or phase 
of the case®® or any particular subject®! unless re- 
It is held that in the absence 
of a request for an instruction defining the term, 
the failure of the court to define ‘‘negligence’’*? 
or a word which is in general use** and the meaning 


quested to do so. 


Wash. 381, 195 P 248; Locke v. 
Greene, 100 Wash. 397, 171 P 245; 
McDonald v. Lawrence, 100 Wash. 


215, 170 P. 576; Cloherty v. Griffith, 
82 ‘Wash. 634, 144 Pp 912; Mickelson 
v. Fischer, 81’ Wash. 423, 142 P 1160; 
Anderson y. Kinnear, 80 Wash. 638, 
Ae ee let bale 

Wis.—Koenig v. 161 
Wis. 8, 152 NW 473. 

[a] Instructions held covered.— 
(1) As to burden of proof. Alstead 
Vo Kapper, 135. Wash, -21, 236 -P 799: 
(2) As to consideration of evidence. 
Brown v. Yielding, 206 Ala. 504, 90 S 
499. (3) As to assumption that pe- 
destrian will use his senses. Murphy 
v. Adams, 99 Conn. 632, 122 A 398. 
(4) As to reasonableness of speed 
being question for jury. Tripp v. 
Taft, 219 Mass. 81, 106 NE 578. (5) 
As to statutes affecting contributory 
negligence of pedestrian. Hizam v. 
Blackman, 103 Conn. 547, 1381 A 415. 
(6) As to ordinances declaratory of 
common law. Melville v. Rollwage, 
171 Ky. 607, 188 SW 638, LRA1917B 
133. (7) As to right of jury to con- 
sider locality. Collins v. Marsh, 176 
Cal. 639, 169 P 389. (8) As to effect 
of contributory negligence. Godfrey 
Vu. Vinson; . 215. Ala. 166, 110 S213. 
(9) As to care to be exercised in 
horse-drawn vehicle. Christy v. El- 
liott, 216 Ill. 31, 74 NE 1035, 108 
AmSR 196, 1 LRANS 215, 3 AnnCas 
487. (10) As to effect on wife of 
husband’s negligence. Clarke Vv. 
Connecticut Co., 83 Conn. 219, 76 A 
523: (11) As to whether injury was 
result of mere accident. Murray v. 
Yellow Cab Co., 180 Wis. 314, 192 
NW 1021. 

76. Simonson v. Huff, 124 Wash. 
549.) 215. P, 49. 

77. Nicolle v. United Auto Transp. 
Co., 188 Wash. 48, 244 P 127; Simon- 
son v. Huff, 124 Wash. 549, 2155 P 
49; Burger v. Taxicab Motor. Co:, 
Wash. 676, 120 P 519. 

78. Christl v. Hauert, 164 Wis. 
624, 160 NW 1061. 


Sproesser, 


79. Dewhirst v. Leopold, 194 Cal. 
424, 229 P 30;.Osberg v. Cudahy 
Packing Co., 198 Ill. A. 551; Wolf v. 


C. Schmidt, ete., Brewing Co., 236 Pa. 
240, 84 A 778. 

80. Major v. Rudolph, 218 Ky. 1, 
290 SW 688. 

Necessity of request for instruc- 
tion in civil actions gemerally see 
Trial [38 Cyc 1691]. 

81. Corlew v. Young, 216 Ky. 23% 
287 SW 706 (last clear chance doc- 
trine); Otte v. Guilford, 209 Ky. 33, 
272 SW 41 (contributory negligence) ; 
Kappa v. Brewer, 207 Ky. 61, 268 SW 
831 

82. Russell v. Bauer-Berger Gro- 
cery Co., (Mo. A.) 288 SW 985. 
O’Brien v. Royce, 111 Or. 488, 
520 (‘“park’’). 

84. O’Brien v. Royce, supra. 


85. Necessity of conning certain 
terms see supra § 1136. 
86. Patterson v. Williams, (Tex. 


Giv. A.) 225 SW 89. 
87. Cal.—O’Meara v. Swortfiguer, 
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Where 


Sometimes, 
the law on the 


racy of 
therein.®® 


U9i~-Calé 12:5 214. Pi 975e Beyerle jv. 
Clift,<59 Cal. A. 7, 209 Pp 1015; Fahey 
Vv. Madden, 56 Cal. A. 593, 206 P 
128; Lawrence v. Goodwill, 44 Cal. A. 
440, 186 P 781. 

Conn.—Pietrycka v. Simolan, 98 
Conn, 490, 120 A 310; prowe vir Page; 
98 Conn. 141, 119 A 4 

Ill.— Seley v. eeneeae Qoo wlll eAS 
584: Stansfield v. Wood, 231 Ill. A. 
586: Brautigan v. Union Overall 
Laundry, Ot 6Cox,- 20h Bl tA, 3565 
Reinick v. Smetana, 205 Ill. A. 321. 

Ind.—Norris_ v. West, 78 Ind. A. 
391, 129 NE 862, 

Kan. —Coughlin v, Layton, 104 Kan. 
752, 180 P 805. 

Mo.—Tocco v. C. D. Kenny Co., 
(A.) 269 SW 928; Conrad v. Hamra, 
(A!) 253 SW 808; Rappaport v. Rob- 
erts, (A.) 203 SW 676; Sullivan v. 
Chauvenet, (A.) 186 sw 1090; Young 
v. Bacon, (A.) 188 SW 1079. 

Pa.—Pickering v. Snyder, 270 Pa. 
E39s WAS ALS io, 

{a] Instructions held erroneous.— 
McGrath v. Wehrle, 233 Mass. 456, 
124 NE. 253; Brooks’ v. Menaugh, 
(Mo.) 284 SW 803; Rubick v. Sand- 
ler, (Mo. A.) 219 Sw 401; Meredith 
Vv. ‘Claycomb, (Mo. A.) 216 SW 794; 
Teich v. Ruppert, 201 App. Div. 682, 
194 NYS 645. 

{b] Instructions held correct or 
not erroneous.—Bruno v. Grande, 
(Ariz.) 251 P 550; Waxman vy. Jen- 
ning Ss), %2,, Cal.) Al 671, 2385 B98; 
Grover v. Morrison, 47 Cal. A. 521, 
190 P 1078; Brown v. Page, 98 Conn. 
141i. 119 A 44; Yellow Cab Co. v. 
Echols, 31, Ga, A. 493,, 12d Si 247; 
Sasso v. Carlson, 96 Kan. 153,,150 .P 
576; Epstein v. Ruppert, 129 Md. 432, 


99 A 685; Chapman v. Burnett, 241 
Mass. 386, 185, NE 375; Marsh _v. 
Burnham, 211 Mich. 675, 179 NW 


300; Myers v. Kennedy, 306 Mo. 268, 
267 SW 810; Brooks v, Harris, (Mo. 
A.) 207 SW’ 293; Davis v. Long, 189 
Ne Ce 129,126 SE 321; Cooke v. Je- 
rome, 172 N.C. 626, 90 SH 76%; 
Hayes v. Staples, 129 Wash. 436, 225 
P 417; Carlson v. Herbert, 118 Wash. 
82, 203 P 30; Bulger v. Yamaoka, 111 
Wash. 646, 191 P 786. 

Correctness of instruction on par- 
ticular subjects see infra § 1139. 

88. Potter v. Back Country 
Transpar Coy ¢83n/Calyey Agr 24, el OSS 
342; American Dye Works v. Baker, 
210 Ky. 508, 276 SW 133. 

{a] Imstructions held  substan- 
tially correct.—Webb v. Linnemann, 
201 Ky..131, 255 SW 1036. 

89. U. S_Taxi Serv. Go. v. Phil- 
lips, 187 Fed. 7384, 109 CCA 482. 

Ala.—McCaa v. Thomas, 207 Ala. 
211, 92 S 414. 

Cal.—Olsen v. Standard Oil Co., 188 
Calimc0en, 204), Pi 303s Litherburg Vv. 
Kimmet, 183 Cal. 24, "195 P 660; Bail- 
largeon v. Myers, 180 Cal. 504, 182 P 
37; Mathes v. Aggeler, etc., Seed Co., 


179 Cal. 9G el 187 Pa oe Townsend 
v. Butterfield, 168 Cal. 564, 143 P 
760; Kruse v. White, (A.) 253 P 178; 


Marston v. Pickwick Stages, Inc., 
(A.) 248 P 930; Forrest v. Fink, 71 


Me 
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of which is probably understood by every juror** 
is not error; but it is also held that failure to give 
a necessary definition®® is error, even in the absence 
of a request for a definition.*® 

[§ 1138] (8) Correctness—(a) In General. 
instruction given by the court must correctly state 


An 


subject matter covered thereby.*? 


and phrases employed 


Cal. A. 34, 234 P 860; Towne v. Go- 
deau,n 70 Caky A. 148,232. ePo LOLOg 
Phillips v. Hobbs-Parsons Co., 67 Cal. 
A. 199, 227 P 622; Grillich v. W ein- 
shenk, 64 Cal. A. 474, 222 P 160; 
Reinders v. Olsen, 60 Cal. A. 764, 214 
P 268; Straten v. Spencer, 52 Cal. A, 
98, 197 P 540; Barton v. Studebaker 
Corp., 46 Cal. A. 70%, .189 .P) 1025s 
Lawrence v, Goodwill, 44 Cal. A. 440, 
186 P 781; Randolph v. Hunt, 41 Cal. 
A. 739, 183 P 358; Weihe v. ‘Rathjen 
Mercantile Con 34 Cal. A. 302, 167 P 
287; Weaver v. Carter, 28 Cal. A. 241, 
152 P 3238. 

Conn.—Roth v. Chatlos, 97 Conn.) 
982116 A 332; 22° ALR, 15 54; Irwin 
Vv. Judge, 81 Conn. 492, 71 A 572 

Ga.—Olliff v. Howard, 33 Ga, Av 778, 
127 SE 821; Southeastern Express 
Conv: Nightingale, 33 Ga. A. 515, 126 
SE 915; Belle Isle v. Kindig, 25 Ga. 
A, 293, 103 SE 269. 

Ill.—Fannon y. Morton, 228 Ill. A. 
415; Gordon v. Stadelman, 202 Ill. A. 


255: SWwancutt v. W. M. Trout Auto — 


Livery Coy, 276,, I cas 2606. 

Ind. —Elgin Dairy Co. v. Shepherd, 
183 Ind. 466, 108 NE 234, 109 NE 
353; Murray v. Cottrell, 80 Indi 24g 
521, 141 NE:524; Spickelmeir v. Hart- 
man, 2. Ind. A. °207, 123° NE 232: 
Haynes Auto. Co. v, Sinnett, 46 Ind. 
Rog el 10, 91s, NE ATs Brinkman. ve 
Pacholke, 41 Ind. A. 662, 84 NE 762. 

Iowa.—Rudd v. Jackson, 207 NW 
342; Dice v. Johnson, 196 NW 30; 


However, an instruction may be correct in substance | 
even though there is some question about the accu- 
certain words 
Sometimes an objection to a particular 
instruction or a portion thereof is not sustained 
where, in view of other instructions or on a reading 
of the entire charge, it appears that the jury were 
correctly and adequately instructed on the subject | 
matter embraced in the instruction in question ;%? 


/ 


Pugh v. Queal Lumber Con L os Iowa 


924, 188 NW 1; McSpadden v. Axmear, 
191 Iowa 547, 181 NW 4: Gay v. 
Shadle, 176 NW 63.53 Schultz v. Starr, 
180 Iowa 1319, 164 NW 163; Cress- 
well v. Wainwright, 154 Iowa 167, 
134 NW 594; Delfs v. Dunshee, 143 
Iowa. 381, 123 NW 236. 
Kan.—Hausam vy. Poehler, 120 Kan. 
119, 242 P 449; Wrage v. King, 114 
Kan. 539, 220 P 259. 
y.—Caré v. Warford, 198 Ky. 690, 
249° Sw 1024 
Me.—Farnum v. Clifford, 118 Me. 
145, 106 A 344, 


Mass.—Lonergan v. American R, — 
NE 


250 Mass. 30, 144 


Mich.—Greenwold v. Faber, 234 
Mich. 217, 207 NW 911; Anderson v. 
Lynch, 232 Mich. 276, 205 NW 134; 
Ketchum y. Fillingham, 162 Mich. 
704, 127 NW 702. 

Minn.—Fairchild v. Kilbourne, 152 
Minn. 457, 189 NW 126. 

Mo.—Myers v. Kennedy, 306 Mo. 
268, 267 SW. 810; Hornbuckle_ v. 
McCar, y, 295 Mo. 162, 243 SW 327, 
25 ALR 1508; Rogles v. United R. Co., 
234. SW. 93; 
(A.) 260 SW 118; Steigleder v. Lons- 
dale, (A.) 253 SW 487; Scott v. Mc- 
Lennan, (A.) 242 SW 140; Llywelyn 
v. Lowe, (A.) 239 SW 535; Dauber 
Vv. Josephson, 209 Mo. A. 531, 237 SW 
149; Rappaport v. Roberts, (A.) 203 
Sw 676; Cool v. Petersen, 189 Mo. A. 
717, 175 SW 244; Bongner v, Zeigen- 
hein, 165 Mo. A. 328, 147 SW-182. 

Mont.—Rohan  v. Sherman, 
Mont. 519, 202 P 749. 


Express Co., 
756. 


61 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Mueller v. Holekamp, . 


{ 
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but of course there are cases in which an error 
in one instruction is not cured by other instruc- 


tions.®° 


Requested instructions. It is proper to refuse to. 
give a requested instruction which contains an in- 


accurate statement of law;%! and 
a requested instruction cannot be 


trial court;®°? but in other states a requested in- 
struction which is defective or erroneous may be 


N. Y.—Berckhemer v. Empire 
Carrying Corp., 172 App. Div. 866, 158 
NYS 856 [aff 224 N. Y. 725 mem, 121 
NE 856 mem]. 

N.. C.—White v. Carolina Realty 
Co., 182 N. C. 536, 109 SE 564; Conrad 
v. Shuford, 174 N. C. 719, 94 SE 424. 

Okl.—Shefts v. King, 100 Okly 153, 
228 P 961; Tully .v. Wetzel, 97 Okl. 
22, 222 P 539. 

Or.—West v. Jaloff, 113 Or. 184, 
232 P 642, 36 ALR 1391; Yarbrough 
vy. Carlson, 102 Or. 422, 202 P 739. 

Tex.—Horton v. Benson, (Civ. A.) 
266 SW 213; Posener v. Harvey, (Civ. 
A.) 125 SW 356. : 

Va.—Trauerman y. Oliver, 125 Va. 
458, 99 SE 647. 

Wash.—Moy Quon v. M. 

Co., 81 Wash. 526, 143 P 99. i 

Wis.—Anderson v. Sparks, 142 Wis. 
NW_ 925, ; 

90. Cal.—Rush v. Lagomarsino, 
196 Cal. 308, 237 P 1066; Steinberger 
v. California Electric Garage Co., 176 
Cal. 386, 168 P 570; Hutchinson v. 
Miller & Lux, Inc., 60 Cal. A. 1, 212 
P 394: 


Furuya 


Tll.—Seley v. Eckhardt, 233 Ill. A. 
584. 

Ind.—Martin v. Lilly, 188 Ind. 139, 
121 NE 443. 


Iowa.—McElhinney v. Knittle, 199 
Iowa 278, 201 NW 586. 

’ -Md.—Panitz v. Webb, 149 Md. 75, 
130 A 913. ao ; 

Pa.—Azinger v. Pennsylvania R. 
Co., 262 Pa. 242, 105 A 87. 

R. I.—Marsh v. Boyden, 33 R. I. 
519, 82 A 398, 40 LRANS 582. 

S. D.—Kriens v. McMillan, 42 S. D. 
285, 173 NW 731. 

Wis.—Grimes v. Snell, 174 Wis. 
557, 183 NW 895. 

91. Ala.— White Swan Laundry 
Co. v. Webrhan, 202 Ala. 87, 79 S 479; 
Barfield v. Evans, 187 Ala. 579, 65 S 
928. 
Ariz.—Bruno v. Grande, 251 P 550. 

Cal.—Berkovitz v. American River 
Gravel-Co;, 191 Cal. -¥95;5.215--P: 675. 

Colo.—Oliver v. Weaver, 72 Colo. 
540, 212 P 978. 

Conn.—Brown v. New Haven Taxi- 
cab Co., 93 Conn. 251, 105 A 706. 

Ga.—O’Dowd v. Newnham, 13 Ga. 
A. 220, 80 SE 36. 

Ida.—Quillin v. Colquhoun, 42 Ida. 
522, 247 P 740; Nelsoniv. Johnson, 41 
Ida. 697, 243 P 647; Carpenter v. Mc- 
Kissick, 37 Ida. 729, 217 P 1025. 

Tll.— Christy v. Elliott, 216 Ill. 31, 
74 NE 1035, 108 AmSR 196, 1 LRANS 
215, 3 AnnCas 487; Kehr v. Snow, etc., 
Co., 225 Ill. A. 403; Harroun v. Ben- 
ton, 197 Ill. A. 138. 

Ind.—Murray v. Cottrell, 80 Ind. A. 
521, 141 NE 524; Spickelmeir v. Hart- 
man, 72 Ind. A. 207, 123 NE 232; 
Haynes Auto. Co. v. Sinnett, 46 Ind. 
A. 110, 91 NE 171. 

Kan.—Fisher vy. O’Brien, 99 Kan. 
621, 162 P 317, LRAI917F 610. 

Ky.—Wight v. Rose, 209 Ky. 803, 
273 SW 472; Coughlin v. Mark, 173 
Ky. 728, 191 SW 503. 

Md.—Taxicab Co. v. Hamburger, 
146 Md. 122, 125 A 914; Wingert v. 
Cohill, 136 Md. 399, 110 A 857. 

Mass.—Washburn v. R. F.. Owens 
Co., 252 Mass. 47, 147 NE 564; Gould 
v. Elder, 219 Mass. 396, 107 NE 59. 

Mich.—Brown vy. Mitts, 187 Mich. 
469, 153 NW 714. 

Minn.—Flaaten v. Lyons, 157 Minn, 
362, 196 NW 478. 

Mo.—Burgess v. Garvin, 219 Mo. A. 
162, 272 SW 108; Jepson v. Shaw 
Transfer Co., 211 Mo. A. 366, 243 SW 
370; Presson y. Parker, (A.) 224 SW 
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form. 
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modified by the court and given in its modified 


[§ 1139] (b) As to Particular Matters—aa. Given 


Instructions. 


in a few states 
qualified by the 


1009. 
yee Y.—Matis v. 158 NYS 

Or.—Ahonen vy. Hryszko, 90 Or. 451, 
INDE 626, Lt. P i638: 

R. I.—Henderson v. Dimond, 43 
R. I. 60, 110 A 388, 

S. C.—Sanders v. Hayes, 128 S. C. 
181, 122 SE 572; Sims vy. Hleazer, 116 
S. C. 41, 106 SE 854, 24 ALR 1293. 

Tex.—Flores v. Garcia, (Civ. A.) 
226 SW 743. 

Wash.—Delano vy. La Bounty, 62 
Wash. 595, 114 P 434. 

92. Louis Pizitz Dry Goods Co. v. 
Cusimano, 206 Ala. 689, 91 S 779. 

{a] The court does not qualify a 
requested instruction, within’ the 
meaning of the rule, where it simply 
explains it, as by giving the jury a 
detinition of a term used in the in- 
struction. Louis Pizitz Dry Goods 
Co. v. Cusimano, 206 Ala. 689, 91 S 
779 (“unavoidable accident’’). 

Necessity of charging in language 
of request see infra § 1143. 

93. Furtado v. Bird, 26 Cal, A. 152, 
146 P 58. 

[a] Requested instructions held 
properly modified.—Dowd v. Atlas 
‘Taxicab, ete., Co:, 187 Cal. 523, 202 P 
870; Furtado v. Bird, 26 Cal. A. 152, 
146 P 58; Christy v. Elliott, 216 Ill. 
31, 74 NE 1035, 108 AmSR 196, 1 
LRANS 215, 3 AnnCas 487; Crawford 
v. McElhinney, 171 Iowa 606, 154 NW 
310, AnnCasl¥917E 221; Dishman v. 
Whitney, 121 Wash. 157, 209 P 12, 29 
ALR 460. 

Modification of requested instruc- 
tions in general see Trial [38 Cyc | 
1720 et seq]. 

- 94 See supra § 1138. 

95. See cases infra this note. 

fa] Instructions held erroneous.— 
Bains Motor Co. v. Le Croy, 209 Ala. 
345, 96 S 483; Adams vy. Wiesendan- 
ger, 27 Cal. A. 590, 150 P 1016; Collins 
v. Noll Baking, ete., Co., 226 Ill, A. 
124; Defoe v. Stratton, 80 N. H. 109, 
114’'A 29. See Feore v. Trammel, 213 
Ala, 293, 104 S 808 (some, but not 
other, instructions held erroneous). 

{b] Instructions held not errone- 
ous.—Massey v. Pentecost, 206 Ala. 
411, 90 S 866; Collier v. Schoenberg, 
26 Ga. A. 496, 106 SE 581; Tutie v. 
Kennedy, (Mo. A.) 272 SW 117; Her- 
rin v. Stroh Bros. Delivery Co., (Mo. 
A.) 263° SW 871. 

96. See cases infra this note. 

{a] Care required of plaintiff or 
decedent.— (1) Particular instruc- 
tions as to the care required of plain- 
tiff as a pedestrian on or crossing a 
street have been held erroneous. 
Weidner v. Otter, 171 Ky. 167, 188 
SW, 335; Quigley v. Yellow Taxicab 
Co., 225 Mich. 275, 196 SW 198; Hutt 
Vv. CJ. Harris’ Lumber ‘Co. (Mo: A.) 
253 SW 472. (2) Instructions held 
not correct or not erroneous include 
particular instructions as to the care 
required of plaintiff or decedent 
(Pierson v. Lyon, 243 Ill. 370, 90 NE 
693; Russell v. Bauer-Berger Grocery 
Co., (Mo. A.) 288 SW 985; Staten v. 
Monroe, (Tex. Civ. A.) 150 SW 222) 


Lewis, 


(3) who was a child (Bruno v. 
Grande, (Ariz.) 251 P.550; Hoy v. 
Tornich, '199* (Cal 545,. 250" "P56; 


Seifert v. Schaible, 81 Kan. 323, 105 
P 529; Barton v. Van Gesen, 91 Wash. 
94, 157 P 215) (4) or a pedestrian 
(Crowl v. West Coast Steel Co., 109 
Wash. 426, 186 P 866; Mickelson v. 
Fischer, 81 Wash. 423, 142 P 1160). 

[b] Care required of defendant.— 
(1) Instruction held erroneous. Frank 


The rule that an instruction must cor- 
rectly state the law on the subject matter covered 
thereby® is applicable to instructions on the respon- 
sibility of defendant for the operation of the auto- 
mobile ;°° the care required ;°*® negligence ;®” contribu- 
tory negligence;°° the proximate cause of the in- 


Bird Transfer Co. v. Shaw, 72 Ind. A. 
658, 124 NE 776. (2) Instructions 
held correct or not erroneous. Karpe- 
les v. City Ice Delivery Co., 198 Ala. 
449, 73 S 642; Pollinger v. Messer- 
schmidt, (Mo, A.) 260 SW _ 8:04; 
Yawitz Dyeing, etc., Co. v. Erlenbach, 
(Mo. A.) 221 SW 411 (even though a 
term used therein is perhaps some- 
what inappropriate); McAndrews v. 
Leonard, (Vt.) 134 A 710. 

[ec] Care required of operator of 
automobile.—(i) Instructions held 
erroneous. Reaves v. Maybank, 193 
Ala. 614, 69 S 137; Pietrycka v. Simo- 
lan, 98 Conn. 490, 120 A 310; Cohen 
v. Weinstein, 231 Ill. A. 84 (care re- 
quired as to pedestrian crossing 
street); Rump v. Woods, 50 Ind, A, 
347, 98 NE 369; Rounds v. Fitzgerald, 
207 App. Div. 534, 202 NYS 595 [aft 
239 N. Y. 568 mem, 147 NE 199 mem} 
(relative care required of operators 
of two vehicles traveling in opposite 
directions and approaching the in- 
tersection of two streets); Green- 
halch v.. Barber, (R. 1.) 104 A .769 
(“all possible care’); Gilmore vy. 
Orchard, 177 Wis. 149, 187 NW 1005 
(care as to speed, where street car 
had just discharged passenger). (2) 
Instructions held not objectionable. 
Bourland v. Baker, 141 Ark, 280, 216 
SW 707,*20 ALR 525; Brown v. New 
eS ee Co., 93 Conn. 251, 105 

> Domke vy. Gunnin 
629, 114 P 436. Fe gee 


97. Fields v. Sevier, 184 Mo. A. 
685, 171 SW 610. And see cases infra 
this note. 

[a] Improper qualification. — 


“When the law itself declares that 
certain acts or omissions constitute 
negligence, the court should not at- 
tempt to qualify it by suggestions as 
to what would be done by a man of 
average and reasonable care and pru- 
dence in his situation.” Nikoleropou- 
Suet Ramsey, 61 Utah 465, 470, 214 

{[b] Instructions held erroneous.— 
Kehr v. Snow, etc., Co}, “ZA5AMTIE AAG 
403; Codner v. Stowe, 201 Iowa 800 
208 NW 330; Francis v. Atlantic City 
Bap ge 2s be 704, 85 A 232; 

) nv. Pallis, 103 J 
Sen Wash. 180, 173 

[c] Instructions held correct or 
not erroneous.—Bourland v. Baker 
141 Ark. 280, 216 SW 707, 20 ALR 
525; Feehan v. Slater, 89 Conn. 697 
96 A 159; Comparet v. Urbandale 
Coal Co., 200 Iowa 922, 205 NW 779: 
Kaline vy. Davidson, 146 Md. 220, 126 
A 68 (negligence in turning to the 
left); Ward v. Fessler, (Mo.) 252 SW 
667; Young v. Bacon, (Mo. A.) 183 
SW 1079 (negligence in failing to 
give warning); DeLaney v. Hender- 
son-Gilmer Co., 192 N. C. 647, 135 SE 
791 (substantially correct); Laws v 
Rogers, 104 Okl. 118, 219 P’324: Rus. 
sell v. Watkins, 49 Utah 598, 164 P 
867 (although not well worded); 
Fleming v. Red Top Cab Co. 133 
Wash. 338, 233 P 639; Stephenson v. 
Parton, 89 Wash. 653, 155 P 147. 

98. See cases infra this note. 

[a] Instructions held erroneous.— 
McCaa v. Thomas, 207 Ala. 211, 92 § 
414; McPherson v. Walling, 58 Cal. A. 
563, 209 P 209; Dice v. Johnson, 
(Iowa) 196 NW 30; Conrad v. Hamra, 
(Mo. A.) 253 SW 808; Hartford Acc., 
etc., Co. v. Buchanan, 200 App. Div. 
235, 192 NYS 786. 

{b] Instructions held correct or 
not objectionable or erroneous.—Chr. 
Heurich Brewing Co. v. McGavin, 16 
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jury ;°° damages;! presumptions,? inferences,? bur- 
den of proof, matters to be proved,® and the degree 
of proof required;® the duties, if any, of a person 
riding as a guest’ or as a passenger for hire;® 
the rights and duties of the operator of a motor 
vehicle® and the relative rights and duties of such 


F. (2d) 334; Byrd v. Galbraith, (Ark.) 
288 SW 717 (as to workman on 
street); Wiezoreh vy. Ferris, 176 Cal. 
353, 167 P 234; Heaney v. Madden, 67 
Gale Av 145, 227 P 221 (person alight- 
ing from street car); Brkljaca v. 
Rose, 60 Cal. A. 431, 213 P 290 (as to 
intoxication preventing plaintiff from 
using ordinary care for his own pro- 
tection); McIntyre v. Orner, 166 Ind. 
57, 76 NE 750, 117 AmSR_ 359, 4 
LRANS 1130, 8 AnnCas 1087; Gear- 
hart v. Stouder, i161 Iowa 644, 1438 
NW 499 (in respect of horse ,becom- 
ing frightened at automobile) ; Crow- 
der v. Williams, 116 Kan. 241, 226 P 
774; Bartner v. Darst, (Mo.) 285 SW 
449; Merklinger v. Lambert, GusNagisbe 
L. 806, 72 A 119; Laws v. Rogers, 104 
Okl. 118, 219 P 824; Stanhope v. 
Strang, 140 Wash. 693, 250 P Spi; 
Poole’s Seed, etc., Co. v. Rudene, 117 
Wash. 150, 200 P- 1104; Locke Vv. 
Greene, 100 Wash. 397, 171 P 245; 
De Lys vy. Powell-Sanders Cox e9.0 
Wash. 31, 155 P 407; Van Dyke v. 
Johnson, 82 Wash. 377, 144 P 540; 
Zeidler v. Goelzer, 182 Wis. 57, 195 
NW 849 (contributory negligence of 
rider of sled attached to the rear of 
one automobile, in OEY VS being 

ruck by another automobile). 
ae Instruction held not suffi- 
ciently inaccurate to justify new 
trial.— Walker v. Butterworth, 122 
Wash. 412, 210 P 813. 

{ad] Instructions held not preju- 
dicial to defendant.—Taxi Serv. Co. v. 
Phillips, 187 Fed. 734, 109 CCA 482; 
Domke v. Gunning, 62 Wash, 629, 114 


436. 
a 99. See cases infra this note. 
[a]. A failure to instruct in terms 


t roximate cause is not fatal 
(1) ere the jury is advised, in sub- 
stanee and effect, that, before plain- 
tiff can recover, the jury must find 
that the negligence of defendant was 
the proximate cause of plaintiff's in- 
jury (Moy Quon y. M. Furuya Co., 
81 Wash. 526, 143 P 99), (2) the in- 
structions clearly define the facts 
which the jury must find in order to 
hold defendant liable (Jaquith v. 
Worden, 73 Wash. 349, 132 P 338, 48 
LRANS 827), (3) or where from the 


instructions given a finding for plain-' 


tiff necessarily involves the conclu- 
sion that a violation oF LAW was the 
roximate cause ot e injury 
VWeaver vy. Carter, 28 Cal. A. 241, 152 


P 323). : 

[b] Instruction not commended.— 
Freeman v. Adams, 63 Cal. Aw 225, 218 
P 600; Hansen y. Sandvik, 128 Wash. 
60, 222 P 205. . 

[ec] Instructions held erroneous.— 
Rush v. Lagomarsino, 196 Cal. 308, 
237 P 1066; Berkovitz v. American 
River Gravel Co., 191 Cal. 195, 215 P 
675 (instruction that plaintiff must 
prove that: defendant’s negligence 
was the direct cause of plaintiff's 
ee Lees 
tad eee dbka held sufficient or 
not erroneous.—Wirthman y. Isen- 
stein, 182 Cal. 108, 187 P 12; Schnei- 
der v. Rolf, 211 Ky. 669, 278 SW 100; 
Fetter Co. v. Coggeshall, 208 Ky. 721, 
722, 271 SW 1074 (instruction em- 
ploying the expressions “thereby 
caused” and “was thereby injured’); 
Westerman v. Brown Cab Co., (Mo. 
A.) 270 SW 142; Schinogle v. Baugh- 
man, (Mo. A.) 228 SW 897; Weiss v. 
Sodemann Heat, etc., Co. (Mo. A.) 
227 SW 837; McDorman y. Dunn, 101 
Wash. 120, 172 P 244; Singer v. Mar- 
tin, 96 Wash. 231, 164 P 1105 (in- 
structions giving to the jury the law 
of proximate cause as applied to ex- 
cessive *speed as well as to every 
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charge of negligence). 

1. Sheean v. Foster, (Cal. A.) 251 
P 235; Helm v. Phelps, 157 Ky. 795, 
164 SW 92. 

[a] Instructions held correct or 
not erroneous.—Osberg v. Cudahy 
Packing Co., 198 Ill. A. 551; Pollinger 
v. Messerschmidt, (Mo. A.) 260 SW 
804; Yawitz Dyeing, etc., Co. v. Erlen- 
bach, (Mo. A.) 221 SW 411; DeLaney 
v. Henderson-Gilmer Co., 192 N. C. 
647, 135 SE 791; Kane v. Nakamoto, 
113 Wash. 476, 194 P 381. 

2. Fahey v. Madden, 56 Cal. A. 593, 
206 P 128. 


[a] Instruction held proper, — 
Petersen v. Lundin, 236 Mich. 590, 
211 NW 86. ; 


3. Smith v. Tappen, 208 Ill. A. 433, 
434, 

4. See cases infra this note. 

[a] Instructions held incorrect or 
erroneous include (1) those imposing 
upon plaintiff the burden of disproy- 
ing contributory negligence (Rush v. 
Lagomarsino, 196 Cal. 308, 237 P 
1066; Higgins v. Forkner, 211 Ky. 588, 
277 SW. 983; Sorenson v. Bell, 51 
Utah 262, 170 P 72), (2) as well as 
one imposing upon the owner of an 
automobile the burden of disproving 
agency (Fahey v. Madden, 56 Cal. A. 
593, 206 PP. 128). 

[b] Instructions held correct, suf- 
ficient, or not erroneous. — Seeing 
Denver Co. v. Morgan, 66 Colo. 565, 
185 P 339; Brown v. Page, 98 Conn. 
141, 119 A 44; Wolfe v. Ives, 88 Conn. 
174, 76 A 526, 19 AnnCas 752; Trauer- 
man v. Oliver, 125 Va. 458, 99 SE 647; 
Cloherty v. Griffith, 82 Wash. 634, 144 
POZE 

5. Young v. Campbell, 20 Ariz. 71, 
177 P19; Black v. Hunt, 96 Conn. 663, 
115 A 429; Codner v. Stowe, 201 Iowa 
800, 208 NW 330. 

6 Berreski v. Philadelphia Elec- 
tric Co., 62 Pa. Super. 62. 

[a] Instructicn held correct. — 
Pierson v. Lyon, 243 Ill. 370, 90 NE 
693. 

7. See cases infra this note. 

[a] Instruction not approved. — 
Codner v. Stowe, 201 Iowa 800, 208 
NW 330. 

{b] Instructions held correct. — 
Campion v. Hakle, 79 Colo. 320, 246 P 
280, 47 ALR 289. 

8. Dowd v, Atlas Taxicab Co., etc., 
Co., 187. Cal, 523, 202 PF 870. 

9. See cases infra this note. 

{a] Instructions held erroneous.— 
Rush v. Lagomarsino, 196 Cal. 308, 
237 P1066; Golden Eagle Dry Goods 
Co. v. Mockbee, 68 Colo. 312, 189 P 
850; Iannicelli v. Benvenga, 99 N. J. 
L. 506, 123 A 882 (duty to guest); 
Colvin v. Auto Interurban Co., 132 
Wash, 591, 232 P 365 (right to stop 
truck on right-hand side of main 
traveled portion of road). 

[b] Instructions held proper or not 
erroneous.—(1) Various instructions 
as to the rights and duties of the 
driver or operator of a motor vehicle 
(Byck v. Bardo, 196 Ky. 223, 244 SW 


413; Bruce v. Callahan, 185 Ky. 1, 
218 SW. 557; Johnson y. Shaw, 204 
Mass. 165, 90 NE 518; Degens v. 


Langridge, 214 Mich. 5738, 183 NW 28; 
Gorry v. Boehmer Coal Co., (Mo. A.) 
241 SW 976; Hastmond vy. Wachstein, 
(N. J. Sup.) 135 A 67; Colvin v. Auto 
Interurban Co., 132 Wash. 591, 232 P 
365; Carlson v. Herbert, 118 Wash. 
82, 203 P 30; Domke v. Gunning, 62 
Wash. 629, 114 P 436), (2) such as 
the duty to keep a lookout (Carr vy, 
Warford, 198 Ky. 690, 249 SW 1024: 
Petring v. Albers, (Mo. A.) 241 SW 
452), (3) or give warning (Allen y. 
Johnson, 144 Minn. 333, 175 NW 545; 


ta 
[§ 1139 


an operator and the operator of another motor 
vehicle,’° a pedestrian on the street or public high- 
way,!! a bicycle rider,’* or a person sitting in a 
stationary buggy. 
instructions defining terms,’* bearing on a statute 
or ordinance,’ or stating the humanitarian rule or 
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Also the rule is applicable to 


Colvin v. Auto Interurban Co., 132 
Wash. 591, 232 P 365), (4) and keep 
as near the right-hand curb as pos- 
sible (Rolant v. Anderson, (Mo. A.) 
282 SW 752), have been held proper, 
correct, or not erroneous. 

10. Koltinsky v. Hollowell, 203 
Ky. 218, 262 SW 6; Bertschy v. Seng, 
181 Wis. 643, 195 NW 854, - 

[a] Instruction held ‘correct or 
not erroneous.—Neumann v. Apter, 95 
Conn, 695, 112 A 350, 21 ALR 970; 
Auto Sales Co. v. Bland, (Tex. Civ, 
A.).194 SW 1021. 

{b] Right of way at intersection, 
—(1) Instruction held erroneous. 
Bertschy v. Seng, 181 Wis. 643, 195 
NW 854. (2) Instruction held not 
erroneous. Mathes vy. Aggeler, etc, 
seed Co. 179) (‘Calei69 7, eon baie 

11. See cases infra this note. 

[a] Instruction properly guarded 
by another instruction.—An instruc- 
tion that pedestrians have the right 
of way over motor vehicles at street 
crossings at street intersections in 
cities is properly guarded by an in- 
struction that pedestrians are not ab- 
solved from the duty of using rea- 
sonable care for their own safety and 
protection. Brown v. Patterson, 141 
Md. 293, 118 A 653. 

{b] Instructions held correct.— 
Nichols vy. Nelson, (Cal. A.) 252 P 
739; Russell vy. Bauer-Berger Grocery 
Co., (Mo. A.) 288 SW 985; Locke y, 
Greene, 100 Wash. 397, 171 P 245. 

12. Crescent Motor Co. v. Stone, 
208 Ala. 137, 94 S 78. / 

13. Higgins v. Forkner, 211 Ky, 
588, 277 SW 983. 

14. See cases infra this note, 

[a] Instruction defining “proxi- 
mate cause” not commended.—Gosa 
v. Hyde, 117 Wash. 672, 202 P 274. 

[b] Yerms held correctly or not 
erroneously defined in instructions 
include: (1) ‘Accident.’ Vesper v. 
Lavender, (Tex. Civ. A.) 149 SW 377, 
380. (2) “Contributory negligence.” 
Carlson y. Herbert, 118 Wash. 82, 203 
M303 (3) ‘Malicious conduct.” 
Feore v. Trammel, 212 Ala. 325, 102 
S529. (4) “Negligence.” Cobb Brick 
Co. v. Lindsay, (Tex. Civ. A.) 277 Sw 
1107; Carlson v. Herbert, supra. (5) 
“Proximate cause.” Rudolph © vy. 
Wanamaker, 41 Ida. 98, 238 Pp 2965 
Cobb Brick Co. v. Lindsay, supra; 
Carleen % Herbert. supra. (6) ‘Une 
avoidable accident.” Engle v, Bowen 
(Kan.) 251 P 1108. ip he 

[e No complaint can be made (1) 
of the use by the court of words and 
phrases in their customary and con- 
ventional sense (Nichols vy. Nelson, 
(Cal. A.) 252 P 739), (2) especially 
where other instructions fully advise 
the jury just what is meant (Nichols 
v. Nelson, supra). (3) Defendant 
cannot properly complain of the trial 
court’s definition of ‘malicious con- 
duct” where the charge places as 
great a burden upon plaintiff as is 
warranted by the decisions of the 
highest court of the state. Feore Ve 
Trammel, 212 Ala. 325, 102 S 529. 

15. See cases infra this note. 

{a] Law in force at time of acci- 
dent.—(1) An instruction should con- 
form to the law in force at the time 
the accident occurred. Criez vy. Sun- 
set Motor Co., 123 Wash. 604, 213 P 
7, 32 ALR 627. (2) It is error to in- 
struct the jury as to a safety zone 
ordinance passed after the accident. 
Rowell v. Eldridge Buick Co., 118 
Wash. 697, 204 P 772. 

{b] Instructions held erroneous.— 
O’Meara _v. Swortfiguer, 191 Cal. 12, 
214 P 975; Johnson v. Gustafson, 233 
Ill. A. 216 (instruction as to persons 
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dast clear chance doctrine,** or the rule obtaining 
_ when a person is confronted with a sudden danger 
or emergency.’ In an action against two defend- 
ants, an instruction requiring plaintiff to show by 
his own evidence that one defendant was guilty of 
negligence is erroneous!§ and peculiarly harmful to 
plaintiff where each defendant has introduced evi- 
dence tending to show negligence on the part of the 
other.1® In a jurisdiction where the doctrine of 
comparative negligence is not recognized,?° it is 
error to give an instruction injecting that doctrine 
into the case.?! 

[§ 1140] bb. Requested Instructions. The rule 
that it is proper to refuse to give a requested in- 
struction containing an inaccurate statement of 
law? is applicable to a requested instruction con- 
taining an incorrect statement of law as to the 
degree of care required of the driver of an auto- 
mobile when suddenly confronted with danger ;?4 
negligence ;** contributory negligence;?> proximate 
cause ;2° damages;** the duty of the driver of one 
automobile when the driver of another desires to 
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pass;** the applicability of a statute2® or the ma- 
teriality or immateriality of a violation thereof.%° 
It has been held proper to refuse to give a requested 
instruction applying the last clear chance doctrine 
to plaintiff.?+ 

[§ 1141] (4) Completeness and Particularity. An 
instruction given®? or requested? should not-omit 
any essential elements or conditions of the rule or 
rules governing the right, duty, or liability con- 
stituting the subject matter of the instruction; but 
sometimes, in view of the evidence, particular omis- 
sions have been held not prejudicial.24 Some in- 
structions have been condemned as being too gen- 
eral,*> vague, °° or not sufficiently specific,3” at least 
where more specific instructions were requested.*® 
However, in the absence of a request for a better 
instruction, an instruction stating a particular rule 
or doctrine and actually embracing all the elements 
thereof is not rendered erroneous by the fact that 
it is extremely terse or meager,®® is more abbrevi- 
ated than one which is frequently given,*® or is 
couched only in general terms;*1 if a party desires a 


Wash.—Fennel v. Yellow Cab Co., 


intended to be benefited by statute); 18. Bradley v. Becker, 296 Mo. 548, 

O'Neil v. Redfield, 158 Iowa 246, 139|246 SW 561. 138 Wash, 198, 244 P 253; Buell v. 

NW 555; Newbold v. Brotzge, 209 Ky. 19. Bradley v. Becker, supra. Park Auto Transp. Co., 132 Wash. 92, 

218, 272 SW 755; Kelly v. Huber Bak- 20. See Negligence [29 Cyc 560].| 231 P 161. 2 

ing Co., 145 Md. 321, 125 A 782; Sand- 21. Von:Keller v. Ream, 93 Okl. {a] Examples of erroneous omis- 

hofner v. Calmenson, (Minn.) 212]179, 220 P 830; Rose v. Quaker City | sions.—(1) Element of proximate 
» NW 11; Davis v. Saltser, 192 App.| Cab Co., 69 Pa. Super. 208. cause. Shelton v. Rudd, (Mo, A.) 242 


22. 


Div. 921, 183 NYS 108; Bone v. Yel- 
23. Carnahan 


low Cab Co., 129 Wash. 503, 225 P 
440; Syslack v. Nevin Grocery Co., 


See supra § 1138. 
Co., 65 Cal. A. 402, 224 P 143, 


SW 151; Reese v. Waltz, 14 Oh. A. 
295, 32 O. C: A. 97. (2) Unavoidable 
accident. Merklinger v. Lambert, 76 
N. J. L. 806, 72 A 119. (3) Course of 
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180 Wis. 267, 1938 NW 61. 24. Leonard v. Bartle, (R. I.) 135 
[ec] Instructions held correct or| A 853. 1 employment. Warrington v. Bird, 
not erroneous.—Mann y. Scott, 180 25. Wiser v. Copeland, 23 Ariz.|/168 Mo. A. 385, 151 SW 754. (4) 
Cal. 550, 182 P 281; Evans v. Kent, | 325, 203 P 565. Statutory duty to look to right, 
26. Hansen y. Sandvik, 128 Wash.| Ramp y. Osborne, 115 Or. 672, 239 


28 Ga. A. 172, 110 SE 685; Geschwind- 


PP a2. 


ner v. Comer, 222 Tll. A. 417; Fox v. 
McCormick, 1f0 Kan. 91, 202 P 614; 
Clark v. United R., etc., Co., 137 Md. 
159, 111 A 829; Ponticelli v. Cataldo, 
(Mass.) 152 NE 81; McDonough vy. 
Vozzela, 247 Mass. 552, 142 NE 831; 
Mueller v. Holekamp, (Mo. A.) 260 
SW 118; Wood v. Morris, (N. J. Sup.) 


-126 A 4384; O’Brien v. Royce, 111 Or. 


488, 227 P 520; Sherrill v. Olympic 
Ice Cream Co., 1385 Wash. 99, 101, 237 
P 14 [dist Bone v. Yellow Cab Co., 
129 Wash. 503, 225 P 440] (instruc- 
tion that, under the laws of the state, 
it is negligence to be on the wrong 
side of the street “without justifica- 
tion or necessity’); Surry v. Seattle 
Taxicab“Co., 117 Wash. 559, 201 P 754 
(instruction interpreting ordinance) ; 
Atkins v. Bartlett, 101 W. Va. 263, 
132 SE 885. 

[dad] Instructions held incorrect 
but not prejudicial.—Ticknor v. Seat- 
tle-Renton Stage-Line, 139 Wash. 354, 
247 P 1, 47 ALR 252; Heath v. Seattle 
Taxicab =~ Co., 13. Wash.. 177, 13%, P 
843. 

Instruction in language of statute 
cr ordinance see infra § 1144. 

16. Mosso v. BE. H. Stanton Co., 75 
Wash. 220, 134 P 941, LRA1916A 943. 
And see cases infra this note. 

{a] Instructions held incorrect or 
erroneous.—Garrison v. Pearlstein, 68 
Cal. A. 326, 229 P 348; Fennell v. 
Yellow Cab Co., 138 Wash. 198, 244 P 
253. 

[b] Instructions held correct or 
not erroneous.—Chr, Heurich Brew- 
ing Co. v. McGavin, 16 F. (2d) 334 
(as applied to defendant); Bartner v. 
Darst, (Mo.) 285 SW 449; Pettit: v. 
Goetz Sales Co., (Mo. A.) 281 SW 9738; 
Bona v. Luehrman, (Mo. A.) 243 SW 
386; Llywelyn v. Lowe, (Mo. A.) 239 
SW_ 535. 

17. See cases infra this note. 

[a] Instructions held erroneous or 
insufficient.—Howard v. Worthington, 
50 Cal. A. 556;°195 P>709;' Hornek v, 
Strubel, 212 Ky. 631, 279 SW 1087; 
Sandys v. Harrison, [1926] Ir. 243. 

{b] Instruction held correct, — 
Simonson v. Huff, 124 Wash, 549, 215 
P FS 


60, 222 P 205 (requested instruction 
making defendant’s liability depend 
upon his negligence being the ‘‘sole” 
cause of the collision). 

27. Williams vy. Lombard, 87 Or. 
245, 170 P 316, 


28. Jones v. Colvard, 215 Ala. 216, 
109 S 877. 
29. Yarbrough vy. Carlson, 102 Or. 


422, 202 P 739. 

{aj Illustration.—Where -statu- 
tory rules of the road are expressly 
limited to vehicular traffic, a. re- 
quested instruction applying such 
rules to pedestrians and automobiles 
crossing each other’s line of travel 
is properly refused. Yarbrough v. 
Carlson, 102 Or. 422, 202 P 739. 


30. Collins v. Liddle, (Utah) 247 
P 476. 
31. Chr. 


Heurich Brewing Co. v. 
McGavin, 16 F. (2d) 334. 

32. Ala.—Granberry v. Barter, 209 
Ala. 257, 96 S 148; Brown v. Yielding, 
206 Ala, 504, 90 S 499. 

Cal.—Sheean v. Foster, (A.) 251 P 
235; Wiley v. Cole, 67 Cal. A. 762, 228 
P 550. ; 

Conn.—Rolston v. Pratt, 101 Conn. 
491, 126 A 841, Rooney vy. Levinson, 
95 Conn. 466, 111 A 794. 

Ind.—Fox v. Barekman, 178 Ind. 
572, 99 NE 989. 

Ky.—Knapp v. Gibbs, 211 Ky. 278, 
277 SW 259; Bruce v. Callahan, 185 
Ky. 1, 213 SW 557; Helm v. Phelps, 
157 Ky. 795,.164 SW 92. 

Md.—Washington, ete, R. Co. v. 
State, 136 Md. 1038, 111 A 164. 

Minn.—Harnden v. Miller, 145 
Minn, 483, 175 NW 891. 

Mo.—Albright v. Joplin Oil Co., 206 
Mo. A. 412, 229 SW 829; Schneider 
v. Hawks, (A.) 211 SW 681; Warring- 
ton v. Bird, 168 Mo. A. 385, 151 SW 
754, 

N. J.—Merklinger v. Lambert, 76 
N. J. L. 806, 72 A 119; Mettie v. De 
Baghian, (Sup.) 126 A 419. 

N. Y.—Neumann v. Hudson County 
Consumers’ Brewing Co., 155 App. 
Div. 271,'139 NYS, 1028. 

Oh,—Reese vy. Waltz, 14 Oh. A. 295, 
SLEONCH Ant Oi, 

Or.—Ramp v. Osborne, 115 Or. 672, 
239 Pi 112. 3 


(5) Knowledge of unusual 
danger. Bruce vy. Callahan, 185 Ky. 1, 
213 SW 557. (6) Reasonable care 
of other users of the highway. 
Geyer v. Public Serv. R. Co., 98 N. J. 
L. 470, 120 A 186; Robinson v, Mut- 
nick, (N. J. Sup.) 131 A 67. : 

[b] Imstructions held sufficiently 
full and comprehensive.—Bruno v. 
Grande, (Ariz.) 251 P 550; Offerdahl 
v. Motor Transit Co., (Cal. A.) 252 P 
773; McGee v. Young, 132 Ga. 606, 
64 SE 689; Bannon Pipe Co. v. Craig, 
211 Ky. 3562, 277 SW. 855 (Cinstruc- 
tions ‘given on first trial). 


33. Cal.—Vicino v. Amador, 71 
Cal. A. 604;= 23860 Pe 3695" Meyers sv. 
Rovai, 66 Cal. A, 518,.(226 P 844; 


Brkljaca v. Ross, 60 Cal, A. 431, 213 
P 290. 

Ill.—Osberg v. Cudahy Packing Co., 
LOS) TASHA. abl. 

Iowa.—-Faatz v. Sullivan, 199 lowa 


875,200 NW 321. 

Md.—Chiswell v. Nichols, 187 Md. 
291, 112 A.363. 

Mich.—Wilson _ vy. 195 
Mich, 94, 161 NW 924. 

Mo.—-Aronson v, Ricker, 185 Mo. A, 
528, 172.SW 641. : 

Tex. —Olds Motor Works v. 
Churchill, (Civ. A.) 175 SW 785. 

Wash,—Gosa v. Hyde, 117 Wash. 
672, 202 P 274. 

$4, (Hoy v.'Tornich, 199 sCal. 545, 
250 P 565; Case v. Clark, 83 Conn. 
183, 76 A 518; ’' Bruns Bros. Grocery 
Co: v. Brown, 29 O. C, A. 206. 

35. Sharp v. Sproat, 111 Kan. 735, 
208 P 613,°26 ALR 1421; Dugan v. 
Public Serv. Transp. Co., (N. J. Sup.) 
136 A 195 (requested pr uneiod 

roy, 


Johnson, 


36. Bains Motor Co. vy. Le 
209 Ala. 845, 96 S 483. 
37. Dubisson vy. McMullin, 163 


Ark. 186, 259 SW 400; Boyer v. Old- 

(Mo. A.) 209 SW 617. : 
Dubisson v. McMullin, 163 
Ark, 11:86; 1259 SSW: 400%; Sharp) v. 
Sproat, 111 Kan. 735, 208 P 613, 26 
ALR 1421, 

39. Townsend v. Butterfield, 168 
Cal. 564, 148 P 760. 

40. Van Dyke v. 82 
Wash. 377, 144 P 540. 

41. Van Dyke vy. Johnson, supra. 


Johnson, 
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more elaborate, amplified, or specific instruction on 
a particular subject than the one given by the court, 
In some jurisdictions 
it is a general rule that, except as to a particular 
act or omission made negligence per se by statute 
or ordinance,*® the trial court should not instruct 
the jury what ordinary care requires to be done in 
In other jurisdictions, however, 
it is said that an instruction containing a general 
definition of ordinary care is not a sufficient state- 


it is his duty to request it.4? 


a particular case.*4 


42. Ala.—Salter v. 206 
Ala, 163, 90 S 283. 

Cal.—Townsend v. Butterfield, 168 
Cal. 564, 148 P.760. 

Ilowa.—Brown y. Des Moines Steam 


Carlisle, 


Bottling Works, 174 Iowa 715, 156 
NW 829, 1 ALR 885. 
Pa.—Wolf v. C. Schmidt, etc., 


Brewing Co., 236 Pa. 240, 84 A 778. 

Wash.—Van Dyke v. Johnson, 82 
Wash. 377, 144 P 540. 

43. Powell v. Berry, 145 Ga. 696, 
89 SEH 753, LRA1917A 306. 

44. Powell v. Berry, supra. 

45. Weidner v. Otter, 171 Ky. 167, 
188 SW 335. 

46. Mann v. Woodward, 217 Ky. 
491, 290 SW 333. Compare Weidner 
v. Otter, 171 Ky. 167, 188 SW 335 


(in an action to recover damages for | 


injuries to a pedestrian who was 
struck by an automobile while cross- 
ing a street at a crossing, an in- 
struction, in general terms is-all that 
is necessary to enable a jury of ordi- 
nary intelligence to determine 
whether plaintiff exercised the re- 
quired degree of care, and his duty 
to stop, look, and listen, although a 
proper subject for inquiry by the 
jury, need not be specifically pointed 
out. as evidence of his care). 

47.> ‘Taxicab, Co! v: {) Ottenritter, 
(Md.) 135 A 587. 

48. Karpeles v. City Ice Delivery 
Co., 198 Ala. 449, 73 S 642; McGee v. 
Young, 132 Ga. 606, 64 SE 689; Petty 
v. Maddox, 190 Ill. A. 381. 

[a] Instructions held argumenta- 
tive—Brown v. Yielding, 206 Ala. 
504, 90 S 499; Traynor v. McGilvray, 
54 Cal. A..31, 200 P 1056: 

{b] Instructions held not argu- 
mentative.—Conrad vy. Hamra, (Mo. 
A.) 253 SW 808; Anderson yv. Voeltz, 
(Mo. A.) 206 SW 584. 

49. Ala.—McCaa v. Thomas, 207 
Ala. 211, 92 S 414; Karpeles v. City 
Ice Delivery Go;, i98 Ala, 449, 73 S 
642. 

Cal.—Potter ev. Back Country 
Transp. Co., 38 Cal. A. 24, 164. P 342; 
Weaver v. Carter, 28 Cal. A. 241, 152 
P 323; Tognazzini v. Freeman, 18 
Cal. A. 468, 128 P 540. 

Conn. —Brown v. Wright, 100 Conn. 
193, 123 A 7; Neumann v. Apter, 95 
Conn. 695, 112 A 350, 21 ALR 970. 

Ga.—Quick Tire Serv. v. Ball, 34 
Ga. A. 122; 128 SH 205; O'Dowd v. 
Newnham, 13 Ga, A. 920, 80 SE 36. 

Iowa.—Dice_ v. Johnson, 196 NW 
30; Scott v. O’Legary, 157 Iowa 222, 
138 NW 512. 

Minn.—Fransen v. Martin Falk 
Paper Co., 135 Minn. 284, 160 NW 
789. 

Mo.—Tocco v. C. D. Kenny Co., 
(A.) 269 SW 928; Koelling v. Union 
Fuel, ete., Co., (A.) 267 S 34; Sapp 
v. Hunter, 134 Mo. A, 685, 115 SW 
463. 

{a] Guarding against misleading 
tendency.—Any tendency of the lan- 
guage of the court to mislead should 
be guarded against by an explana- 
tory charge. Feore v. Trammel, 212 
Ala, 325, 102 S 529. 

[b] Instructions held confusing 
or misleading.—(1) Various instruc- 
tions have been held to be confusing 
or misleading (Ruffin Coal, etc., Co. 
v. Rich, 214 Ala. 622, 108 § "600; 
Feore v. Trammel, 213 Ala. 2938, 104 
S 808: Monte v. Scott, 201 Ala. 495, 
78 S 849: Adler v. Martin, 179 Ala. 
Wis was tists! 597; Rush v. Lagomarsino, 


‘matters 
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eral. 


196 Cal, 308, 237 P 1066; Henderson 
v. Northam, 176 Cal. 493, "468 P 1044; 
Steinberger v. California Blectric 


Garage Co., 176 Cal. 386, 168 P 570; 
Sullivan v. Nesbit, 97 Conn. 474, 117 
A 502; Seley v. Eckhardt, 233 Ill. A. 
584; Johnson v. Gustafson, Zeowl ile 
A. 216; Land v. Bachman, 223 Ill. A. 
473; Culver v. Harris, 211 Ill. A. 474; 
Carneghi v. Gerlach, 208 Ill. A. 340; 
Lathrop v. Frank Bird Transfer Co., 
81 Ind. A. 549, 142 NE 868; Carpen- 
ter v. Campbell Auto. Co., 159 Iowa 
52, 140 NW 225; Helm v. Phelps, 157 
Ky. 795, 164 SW 92; Buckey. vi 
White, 137 Md. 124, 111 A 777; Mc- 
Donald y. Collins, (Miss.) 110 S 663; 
Goodwin v. Eugas, 290 Mo. 673, 236 
SW 50; Gallagher v. S. Z, Schutte 
Lumber Co., (Mo. A.) 273. SW 213; 
Dauber v. Josephson, 209 Mo. A. 531, 
237 SW 149; Walden v. Stone, (Mo. 
A.) 223 SW 136; Woods v. Kansas 
City Light, ete, .Co., (Mo. ‘A.) 212 
Sw 899; Boyer Vv. Oldham, (Mo. A.) 
309 SW 617; Cool v. Petersen, 189 
Mo. A. 717, 175 SW 244: Raybourn 
v. Phillips, 160 Mo. A. 534, 140 SW 
977; McGregor v. Weinstein, 70 Mont. 
340, 225 P 615; Allen v. Smith, 5 Oh. 
A. 284, 27 O. C. A. 203; Ordeman v. 
Watkins, 114 Or. 581, 236 PRP. 483; 
Johnson v. Heitman, 88 Wash. 595, 
163 P 331), (2) in respect of such 
as the burden of proof 
(McCaa v. Thomas, 207 Ala. 211, 92 
S 414; Chaar v. McLoon, 304 Mo. 238, 
2638 SW 174; Brown v. Conser Laun- 
dry Co., (Mo.) 246 SW 166; Spinne- 
weber v. Every, 189 App. Div. 35, 177 
NYS 801), (3) concurrent negligence 
(Sullivan v. Krivitsky, 100 Conn. 508, 
123 A 847; Burd v. Bleischer, 208 
App. Div. 499, 203 NYS 754), (4) 
contributory negligence (Marston v. 
Pickwick Stages, Inc., (Cal. A.) 248 
P 930; Phelan v. Foutz, 200 Iowa 267, 
204 NW 240; Dignum v. Weaver, 
(Mo. A.) 204 Sw 566; Brown v. Red- 
mond, 187 Wis. 67, 203 NW 739), 
(5) the “family purpose doctrine” 
(Traber v. House, 112 Okl. 273, 240 
P 729), (6) a right of recovery under 
the humanitarian doctrine (Schreiber 
v. Bahr, 211 Mo, A. 504, 244 SW 957), 
(7) the measure of damages for in- 
jury to and loss of use of automobile 
(Doolittle v. Otis El. Co., 98 Conn. 
248, 118 A 818), (8) the rights of a 
person driving an automobile on a 
street (Bacon v. McKay, 227 Mich. 
667, 199 NW 613), (9) the duty of a 
driver in operating an automobile on 
a highway (Straten v. Spencer, 52 
Cal. A. 98, 197 P 540), (10) his duty 
to anticipate recrossing of street by 
pedestrian (Switzer v. Baker, 178 
Iowa 1068, 160 NW 372), (11) and 
the degree of care required of an 
automobile driver at a place where 
school children are congregated (Mil- 
ler v. Eversole, 184 Ill. A. 362), (12) 
or after discovery of danger to an- 
other (Simmons v. Petersen, 207 
Mich, 508, 174 NW 536). (13) Where 
the only issue is the proper rate of 
speed in crossing a street intersec- 
tion, an instruction as to the proper 
rate of speed prior to approaching 
the intersection is misleading. Young 
v.. Campbell, 20!Ariz.°71, D227 P19. 
[ce] Instructions held not confus- 
ing or misleading.—(1) Various in- 
structions have been held not to be 
confusing or misleading (Kelley v. 
Hodge Transp. System, 197.Cal. 598, 
242 P 76; Squier v. Davis Standard 


§§ 1141-1142 


ment of the care required of the operator of an 
automobile,*® and that it is better practice to give 
a concrete, rather thar a general, instruction upon 
contributory negligence.*® 
tion is held sufficient for the practical purposes of 
the trial, even though it is too indefinite in one part 
and too specific in another.*? 

[§ 1142] (5) Form and Language—(a) In Gen- 
The instructions given by the court must not 
be argumentative,*® confusing or misleading,*® or 


Sometimes an instruc- 


Bread Co., 181 Cal. 533, 185 P 391; 
Raymond v. Hill, 168 Cal. 473, 143 
P 743; Freeman Vv. Adams, 65 Cal. A, 
225, 218 P 600; Grillich v. Weinshenk, 
64 Cal. A. 474,°222 P 160; Freiburg 
v. Israel, 45 Cal, A. 138, is7 P 130; 
Roth vy, Chatlos, OF; Conn, 282, 116 A 
332, 22 ALR 1554; O’Connor v. Zav- 
aritis, 95 Conn. 111, 110 A 878; Olliff 
Vv. Howard, 33 Ga. A. TS OT SH 821; 
Sims v. Martin, SarGalnA. 486, 126 SH 
872; Ruwisch v. Knoebel, 233 Til. A, 
526; Wellington v. Reynolds, 177 Ind. 
49, 97 NE 155; Wolf v. Vehling, 79 
Ind. A. 221; 137 NE 713: Starry? ive 
Hanold, (lowa) 211 NW 696; Brekke 
Vv. Rothermal, 196 Iowa 1288, "196 NW 
84; Ham v. ‘Hord, 189 Ky. 317, 224 
Sw 868; Sullivan v.’ Smith, 123 Md. 
546, 91 A 456; Donahue vy. Vorenberg, 
227 Mass. ie 116 NE 246; Donker v.- 
Powers, 230 Mich. 237, 262 NW 989; 
Bouma vy. Dubois, 169 Mich. 422, 135 
NW 322; Conrad y. Hamra, (Mo. Ae 
253 SW 808; Jepson y. Shaw Transfer 
Co., 211 Mo. A. 366, 243 SW 370; 


‘Ehman v. Himeles, (Mo. A.) 243 Sw 


241; Petring v. Albers, (Mo, A.) 241 
sw 452; 73d ye Vv. Davis, (Mo. A.) 
221 SW’ Young v. Bacon, (Mo. 
A.) 183 SW 1079: Osgood v. Maxwell, 
78 N. H. 35, 95 A 954; Jordan v, 
Interurban Motor Lines, ‘Inc., 182 No 
G. 2559, 109) SH. 666) Yarbrough Vv. 
Carlson, 102 Or. 422, 202 P 739; Mer- 
chants’ Transfer Co. vy. Wilkinson, 
(Tex. Civ. A.) 219 SW 891; Schoell- 
kopf Saddlery Co. v. Crawley, (Tex. 
Civ. A.) 2083 SW 1172; Bartley vw. 
Marino, (Tex. Civ. A.) 158 SW T156s 
Stanley v. Tomlin, 143 Va. 187, 129 
SE 379; Nicolle v. United “Auto 
Transp. Co., 138 Wash. 48, 244 P 
127; Sherrill v. Olympic Ice Cream 
Co., 135 Wash. 99, 237 P 14; Bram- 
mer v. Percival, 133 Wash. 126, 2338 
P 311; Buell v. Park Auto Transp. 
Com 132 Wash. 92, 231 P 161; Hansen 
Vv. Sandvik, 128 Wash. 60, 222 P 2055 
Surry v. "Seattle Taxicab Co., 117 
Wash. 559, 201 P 754; Kane v. Nak- 
amoto, 113 Wash. 476, 194 Pp 381; 
McDorman v. Dunn, 101 Wash. 120, 
172 P 244; Stephenson v. Parton, 39 
Wash. 653, 155 P 147; Van Dyke Va 
Johnson, 82 Wash. 377, 144 P 540; 
Anderson v. Sparks, 142 Wis. 398) 
125 NW 925; Townsend’s Auto Livery 
v. Thornton, 13 OntWN 237), (2) in 
respect of such matters as the burden 
of proof (Gordon vy. Stadelman, 202 
he A. 255; Haynes-Walker Lumber 
Co. v. Hankins, 141 Miss. 55, -105 $ 
858), (8) the effect of the violation 
of an ordinance by operating a ma- 
chine at night without lights (Fenn 
v. Clark,? 14 ‘Cal. Api79;-d035P 94458 
(4) contributory negligence in cross- 
ing a street (Palmer vy. Spencer, 96 
Conn. 631, 115 A 82; Walmer-Roberts 
v. Hennessey, 191 lowa 86, 181 NW 
798), (5) the care to be exercised 
by a person in imminent danger 
(Norwood Transp. Co. v. Bickell, 207 
Ala, 232, 92 S464), (6) proximate 
cause (Mooney v. Canier, 198 Iowa 
251); 19'7 LNW 1625)%+ (7) responsibil- 
ity for negligence ‘of a salesman in 
driving an automobile (Miller v. 
Rice-Stix Dry Goods Co., (Mo, A.) 
223 SW 4387), (8) the responsibility 
of a parent for the operation of an 
automobile by his or her child (Feore 
v. .Trammel, 213 Ala. 298, 104 S 


808), (9) the humanitarian doctrine 
(Majors v. White, (Mo, A.) 247 SW 
233), (10) the respective rights of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


IRs 


- inconsistent, conflicting, or contradictory.®° 
an instruction given by the court should not be am- 
biguous ;°! but an ambiguity in a particular instrue- 
tion is not fatal where the charge, as a whole, leaves 
no doubt as to the correct principles of law ap- 
It is not prejudicial error in 
an instruction on imputed negligence to tell the jury 
to determine first whether the driver of the auto- 


— §§ 1142-1145] 


® 


plicable to the case.®? 


mobile was negligent, even though 


would be to have the jury first determine whether 
the negligence of the driver was imputable to the 


ray 53 
passenger. 


[§ 1143] (b) Language of Requested Instruction. 
The trial court may properly refuse to give a re- 
quested instruction which is badly worded,** argu- 
mentative,?> ambiguous,°* confusing or misleading,®? 
or which is not couched in language calculated to 
In some jurisdictions, the 
trial court may give an instruction in its own 
language®® and need not follow the language of a 


enlighten the jury.®§ 


requested instruction,®® even where 


~teams and automobiles (Koenig v. 


Sproesser, 161 Wis. 8, 152 NW 473), 
(11) the law of the road (Shore v. 
Ferguson, 142 Ga. 657, 83 SE 518), 
(12) a pedesirian’s right of way at 
erossing (Twinn v. Noble, 270 Pa. 
500, 113 A 686), (13) the right of 
way as between vehicles approach- 
ing a crossing and the care to be 
exercised by the other vehicle (Nor- 
wood Transp. Co. v. Bickell, 207 Ala. 
232, 92 S 464), (14) the degree of 
care to be exercised by an automo- 
bile driver (Standard Oil Co. v. 
Thompson, 189 Ky. 830, 226 SW 368) 
(15) on a much used public street 
(State v. Allen, (Mo.) 250 SW 580), 
(16) or at or approaching a crossing 
or intersection (Tutie v. Kennedy, 
(Mo. A.) 272 SW 117; Mitchell v. 
Brown, (Mo. A.) 190 SW 354), (17) 


-and, the duty of an automobile driver 


to drive near the curb (Lauck v. 
Reis, 310 Mo. 184, 274 SW 827), (18) 
keep or turn to the right (Squier 
v. Davis Standard Bread Co., 181 Cal. 
533, 185 P 391; Darnell v. Ransdall, 
(Mo. A.) 277 SW 372), (19) ‘or to 
reduce speed, stop, or turn aside at 
a crossing or intersection (Dauber 
vy. Josephson, 209 Mo. A. 531, 237 SW 
149; Yarbrough v. Carlson, 102 Or. 
422, 202 P 739). 
~ 50. Straten v. Spencer, 52 Cal. A. 
98, 197 P 540; Weaver v. Carter, 28 
Cal. A. 241, 152 BP 323; Mosso' v. 3H. 
H, Stanton Co., 75 Wash. 220, 134 P 
941, LRA1916A 943. 

[a] Full and partial statements of 
law.—Excerpts from the charge of 
the court are not necessarily con- 
flicting where one of them fully 
states the law applicable to a cer- 
tain situation and the other does so 
only partially. Sims_v. Martin, 33 
Ga. A. 486, 126 SE 872. 

[b] Theories of plaintiff and de- 
fendant.—In an action for damages 
caused when automobiles collided at 
a street intersection, an instruction 
embodying doctrine of last clear 
chance for the benefit of defendant 
is not in conflict with “last clear 
chance” instructions given for plain- 
tiff, but only ‘presents. the two 
theories from the standpoints, of 
plaintiff and defendant. McNamara 
v. Rainey Luggage Corp., 139 Va. 
197, 123'SE 515. 

[c] Instructions held inconsistent, 
conflicting, or contradictory.—Straten 
v. Spencer, 52 Cal. A. 98, 197 P 540 
(as to contributory negligence); 
Grogitzki v. Detroit Ambulance Co., 
186 Mich. 374, 152 NW 923 (as to 
burden of proof); Carr v. St. Louis 
Auto Supply Co., 293 Mo. 562, 239 
SW 827; Greenhalch v. Barber, (R. I.) 
104 A 769; Johnson v, Heitman, 88 

rash. 595, 163 P 381; Hichman v. 
Buchheit, 128 Wis. 385, 107 NW 325, 
8 AnnCas 435. 

{d] Instructions held not incon- 
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Also 


the logical way 


and is couched in proper language.®? 
preferable for the court to use its own language in 
presenting to the jury the subject matter of a re- 
quested instruction.®? 
of a few jurisdictions, the trial court is required to 
give or refuse a requested written charge in the 
exact language in which it is written®* and is with- 
out authority to change its verbiage.® : 

[§ 1144] (c) Language of Statute or Ordinance. 
It is proper®® and desirable*? for an instruction 
stating the law embodied in a statute or ordinance 
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Indeed, it is 


However, under the statutes 


to be couched in the exact language of the statute 


it is pertinent® 


sistent, conflicting, or contradictory. 
—Norwood Transp. Co. v. Crossett, 
207 Ala. 222, 92 S 461; Offerdahl v. 
Motor Transit Co., (Cal. A.) 252 P 
773; Campion v. Eakle, 79 Colo. 320, 
246 P 280, 47 ALR 289; Seeing Den- 
ver Co. v. Morgan, 66 Colo. 565, 185 
P 339; Sims v. Martin, 33 Ga, A. 486, 
126 SE 872; Starry v. Hanold, (Iowa) 
211 NW 696; Clark vy. Van Vieck, 135 
Iowa 194, 112 NW 648; Wight v. 
Rose, 209 Ky. 803, 273 SW 472; Bal- 
timore City Taxicab Co. v. Emanuel, 
125 Md. 246, 93 A 807; Fletcher v. 
Dixon, 107 Md. 420, 68 A 875; State 
v. Allen, (Mo.) 250 SW 580; Vaughn 
v. Davis, (Mo. A.) 221 SW 782; Win- 
frey v. Lazarus, 148 Mo. A. 388, 128 


SW 276. 

51. Boyer v. Oldham, (Mo. A.) 
209 SW 617. 

52. Rohan v. Sherman, 61 Mont. 
519, 202 P 749. 

53. Cram v. Des Moines, 185 Iowa 


1292, 172 NW 23. 
54. Thornton vy. Stewart, (Mo. A.) 


240 SW 502. 
55. Louis Pizitz Dry Goods Co. v. 
Cusimano, 206 Ala. 689, 91 S 779; 


Galloway v. Perkins, 198 Ala. 658, 73 
S 956; Ribas v. Revere Rubber Co., 
ST ta LOO OLA. OSs 


56. Hansen y. Sandvik, 128 Wash. 
60, 222 P 205. : 

57. Ala.—Stallworth Turpentine 
Co. ty Warzrd, 210 “Ala, 595," "93-818 
719; Hood, ete. Furniture Co. v. 
Royal, 200 Ala. 607, 76S 965, 966; 


Galloway v. Perkins, 198 Ala. 658, 73 
S 956; Morrison v. Clark, 196 Ala. 
670, 72 S 305; Barbour v. Shebor, 177 
Ala. 304, 58 276. d 

Ariz.—Wiser v. Copeland, 23 Ariz. 
325, 208 _P 565. 

D. C.—Standard Oil Co. v. McDan- 
iel, 52 App. 19, 280 Fed. 993. __ 

Mo.—Carlson v. Kansas City, etc., 
Auto Transit Co., (A.) 282 SW 1037. 

Or.—Foster v. Farra, 117 Or. 286, 
243 P 778. ‘ 

R. I.—Henderson v, Dimond, 43 R. 
I, 60, 110 A 388. i 

58. Roberts v. Phillips, 35 Ga. A. 
743, 134 SE 837. 

59. Hayes v. Staples, 129 Wash. 
436, 225 P 417; Simonson y, Huff, 124 
Wash. 549, 215 P 49. 

60. Hayes v. Staples, 129 Wash. 
436, 225 P 417. 

61. Hayes v. Staples, supra. 

62. Hayes v. Staples, supra. 

63. Roth v. Chatlos, 97 Conn, 282, 
116 A 332, 22 ALR 1554. 

64. Louis Pizitz Dry Goods Co. v. 
Cusimano, 206 Ala. 689, 91 S 779; 
Barfield v. Evans, 187 Ala. 579, 65 S 
92 


8. 

Charge in language of request gen- 
erally see Trial [38 Cyc 1706]. 

65. Barfield v. Evans, 187 Ala. 
579, 65 S 928. 

66. Mann v. Scott, 180 Cal. 550, 
182 P 281; Link v. Skeeles, 207 Ill. A, 


or ordinance, but a slight departure therefrom is 
not necessarily error,®® it being sufficient to give an 
instruction substantially in the language of the 
statute or ordinance.®® 

[§ 1145] (6) Applicability to Pleadings and Evi- 
dence—(a) In General. 
such instructions as are applicable to the pleadings 
and evidence should be given.”° In other words, the 
trial court may and should give instructions which 


Generally speaking, only 


48. . Compare Stansfield v. Wood, 231 
Ill. A. 586 (holding that an instruc- 
tion in the language of a statute mak- 
ing speed in excess of a certain 
number of miles per hour prima 
facie evidence of unreasonable and 
dangerous speed is erroneous in view 
of the popular misconception of the 
statute and the inability of the ordi- 
nary juror to understand the mean- 
ing of the term “prima facie,” but 
declining to reverse the judgment on 
arcouns on the Ae the evidence 
clearly showin jiability on the part 
of They owe $ ” R 

fa Mere reading of statutes 
without explanation may constitute 
a sufficient instruction. Lamke v. 
Harty Bros. Trucking Co., 96 Conn. 
505, 114 A 5383. 

67. Wade v. Brents, 161 Ky. 607, 
171 SW 188. 

68. Shea v. Hemming, 97 Conn. 
149, 115.A 686; Fox v. Barekman, 178 
Ind. 572, 99 NE 989; Rooney v. Yellow 
Cab, ete., Co., (Mo. A.) 269 SW 669. 

69. Bohm v. Dalton, 206 Ill. A. 
374; Kessler v. Washburn, 157 Ill. A. 
532; Cornforth v. Graham Ice Cream 
Co., 109 Nebr. 426, 191 NW 661, 

70. Cal.—Lawrence y. Goodwill, 
44 Cal. A. 440, 186 P 781: Furtado vy. 
Bird, 26 Cal. A. 152, 146 P 58. 

Colo.—Hedges v. Mitchell, 69 Colo. 
285, 194 P 620; Hunter vy, Quaintance, 
69 Colo, 28, 168 P 918. 

Conn.—Notarfrancesco v. Smith, 
134 A 151; Chouinard v. Wooldridge, 
102 Conn. 66, 127 A 908; Mezzi v. 
Taylor, 99 Conn, 1, 120 A 871; Pie- 
trycka v. Simolan, 98 Conn. 490, 120 
A 310; Russo v. McAviney, 96 Conn. 
21, 112 A 657; Radwick v. Goldstein, 
90 Conn. 701, 98 A 583. 

Ill.—O’Donnell v. Snyder, 231 Tl. 
A. 581; Collins v. McMullin, 225 111, 
A, 430; Zamiar v. People’s Gas Light, 
etc., Co., 204 Ill. A. 290; Fippinger y. 
Glos, 190 Ill, A, 238. 

Ind.—Fox v. Barekman, 178 Ind. 
572, 99 NE 989; Brinkman y. Pa- 
cholke, 41 Ind, A. 662, 84 NE 762. 

Iowa.—Phelan v. Foutz, 200 Iowa 
267, 204 NW 240; Faatz v. Sullivan, 
199 Iowa 875, 200 NW 321; Ryan v. 
Trenkle, 199 Iowa 636, 200 NW 318; 
Brekke v, Rothermal, 196 Iowa 1288, 
196 NW 84. 

Mo.—Evans v. Klusmeyer, 301 Mo. 
352, 256 SW 1036; Varley v. Colum- 
bia Taxicab Co., 240 SW 218; Koel= 
ling v. Union Fuel, ete., Co., (A.) 267 
SW 34; Mueller v. Holecamp, (A.) 
260 SW 118; Curtis v. Harrison, (A.) 
253 SW 474; Jepson v. Shaw Trans- 
fer Co., 211 Mo. A. 366, 243 SW 370; 
Selinger v. Cromer, (A.) 208 SW &71. 

N, J.—Carero v. Breslin, (Sup.) 
128 A 883. 

Or.—Houston v. Keats Auto Co., 
85. Or, 125, 166 P 531. 

[a] Allegation and proof of pay- 
ticular matters.—Where defendant 
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are warranted by both the pleadings and the evi- 
dence,’? and it need not and should not give instrue- 
tions which are not warranted by either the plead- 
ings or the evidence, but the latter rule should 
not be rigidly applied to general instructions in- 
tended to clarify the minds of the jurymen;’* under 
some cirgumstaneces it is not error to instruct as to 
a matter in respect of which evidence has been 
introduced but which has not been pleaded,’* and 
the authorities are not entirely in harmony as to the 
propriety of giving an instruction on a matter which 


has been pleaded but as to which 
been introduced.”® 


MOTOR VEHICLES 


the issues.®? 


no evidence has 
any purpose.** 


[§ 1146] (b) Issues, Theories, and Defenses. The 


pleaded contributory 
certain particulars, the instruction 
need not submit to the jury the 
question of contributory negligence 
generally but may and should sub- 
mit to the jury each particular act or 
omission pleaded and supported by 
any evidence. Hill v. Johnson, (Mo. 
A.) 249 SW 1388; Yellow Cab Co. v. 
Waldie, (Tex. Civ. A.) 289 SW 125. 

{b] Instructions held applicable. 
—Wirthman v. Isenstein, 182 Cal. 
Crain v. Sumida, 59 
. ir F 479; Louthan v. 
Peet, 66 Colo. 204, 179 P 135; Murphy 
v. Adams, 
Hornbrook y. Reed, 35 Ga. A. 425, 133 
SE 264; Baker v. Magnolia Petroleum 
CO. id Kan! 555.8207 “P+ 73893' Yawitz 
v. Novak, (Mo.) 286 SW 66; Bradley 
v. Becker, 296 Mo. 548, 246 SW 561; 


negligence in 


Nabe v. Schnellman, (Mo. A.) 254 
SW 7381; Schinogle v. Baughman, 
(Mo. A.) 228 SW 897; Suddarth v. 


Kirkland Daley Motor Co., (Mo. A.) 
220 SW 699; Fields v. Sevier, 184 Mo. 
A. 685, 171 -SW 610; McCallister ‘v; 
Farra, 117 Or. 278, 243 P 785; Mag- 
nolia Petroleum Co. v. Dykes, (Tex. 
Civ. A.) 269 SW 819. 

{[c] Instructions held not appli- 
cable.—Norwood Transp. Co. v. Bick- 
ell, 207 Ala. 232, 92 S 464; Wiley v. 
Cole, 67 Cal. A. 762, 228 P 550; Wood- 
ward v. McGraw, 71 Colo. 287, 206 P 
386; Rolston v. Pratt, 101 Conn, 491, 
126 A 841; Pietrycka v. Simolan, 98 
Conn. 490, 120 A 310; Radwick v. 
Goldstein, 90 Conn. 701, 98 A 583; 
Quillin v. Colquhoun, 42 Ida, 522, 247 
P 740; Devine v. Brunswick-Balke- 
Collender Co., 270 Ill. 504, 110 NE 
780, AnnCas1917B 887; Enochs v. 
Trevett, 229 Ill. A, 235; Fairbury v. 
Barnes, 228 Ill. A. 389; Collins v. 
McMullin, 225 Ill, A. 430; Faatz v. 
Sullivan, 199 Iowa 875, 200 NW 321; 
Shaffer v. Miller, 185 Iowa 472, 170 
NW 787; Zellmer v. McTaigue, 170 
Iowa 534, 153 NW 77; Cresswell v. 
Wainwright, 154 Iowa 167, 1384 NW 
594: Dwyer v. Chew, 149 Md. 281, 131 
A 350; Dashiell v. Jacoby, 142, Md. 
330, 120 A 751; Olesen v. Noren, 161 


Minn. 113, 201 NW 296; Chaar v. 
McLoon, 304 Mo. 2388, 268 SW 174; 
Lamar v. Morton Salt Co., (Mo. A.) 


242 SW 690; Wren v. Suburban Mo- 
tor Transfer Co., (Mo. A.) 241 SW 
464; Latham v. Harvey, 203 Mo, A. 
363, 218 SW 401; Clark v. General 
Motor Car Co.; 177 Mo. A. 623, 160 
SW 576; Knott v. Pepper, 74 Mont. 
236, 239 P 1037; McGregor v. Wein- 
stein, 70 Mont. 340, 225 P 615; Osbun 
v. De Young, 99 N. J. L. 204, 122 A 
Berckhemer v. Enipire Carry- 


A. 68% 131 SE 91; Laing v. Perryman, 


31 Ga. A. 239, 120 SE 646. 


Kan.—Seifert v. Schaible, 81 Kan. 
O23; 105 FP 29. 
Mich.—Anderson  v. Matt, 223 


Mich, 534, 194 NW_599. 

Mo.—Rogles v. United R. Co., 232 
Sw 93; Pollinger v. Messerschmidt, 
(A.) 260 SW 804; Reese v. Holekamp, 
(A.) 260 SW 762. 

Or.—Yarbrough v. Carlson, 102 Or. 
422.202/P°739. 

Tex.—Wright v. Maddox, (Civ. A.) 
288 SW 560; Figueroa v. Madero, 
(Civ. A.) 201° SW 271. 

Utah.—Barker v. Savas, 52. Utah 
262; 172 P 672. 

{a] Requested instruction ignor- 
ing count supported by evidence.— 
Where there is evidence tending to 
support a particular count in the 
complaint or declaration, a requested 
instruction which ignores such count 
is properly refused. Barbour v. 
Shebor, 177 Ala. 304, 58 S 276; 
eee Vv. Dixon, Cts RMLay Ody iis ZA 
326. 
72. Cal.—Dover v. Archambeault, 
57 Cal. A. 659, 208 P 178; Carbaugh 
v. White Bus Line, 51 Cal. A. 1, 195 
P 1066. 

Ga.—lLaing v. Perryman, 31 Ga. A. 
239, 120 SE 646. 

Mo.—Herrin v. Stroh Bros. Deliv- 
ery Co., (A.) 268 SW 871; Kilcoyne 
v. Metz, (A.) 258 SW 4;° McKenzie 
v. Randolph, (A.) 238 SW 828; Dig- 
num -v. Weaver, (A.) 204 SW 566; 
Raybourn y. Phillips, 160 Mo. A. 534, 
140 SW 977, 

Oh.—Luebbering v. Whitaker, 31 
OV @.0AS 219. [afi 201 Oh. Stk. 292; 128 


NE 76]. 3 
Or.—Marshall v.-Olson, 102 Or. 502, 

202 P.736, 

5 I.—Greenhalch v. Barber, 104 A 
Tex.—Auto Sales Co. v. Bland, 

(Civ. A.) 194 SW 1021; Bartley v. 


Marino, (Civ. A.) 158 SW 1156. 
Wash.—Eddy v. Spelger, 117 Wash. 
632, 201!) P\ 898. 
73. Idemoto  v. 193 
Cal. 653, 226 P) 922: 


Scheidecker, 


74. See infra § 1159.. 
75. See infra § 1158. 
76. Cal.—Wiley v. Young, 178 Cal. 


681, 174 P 316, 

Kan.—Giles v. Ternes, 938 Kan. 140, 
143 P 491. 

Mo.—State v. Allen, 250 SW 580. 

N. Y.—Schreiber v. Matlack, 90 
Mise. 667, 154 NYS 109, 

Okl.—Wilson vy. Roach, 101 Okl. 30, 
222 P 1000. 

[a] Instructions held sufficient.— 


Offerdahl v, Motor Transit Co., (Cal. 


A.) 252 P 773; United Casket Co. v. 
Reeves, 206 Ky. 581, 267 SW 1108; 
East Tennessee Tel: Co. v. Cook, 155 
Ky. 649, 160 SW 166; Cord v. Pless, 
216 Mich. 38, 184 NW 427; Patterson 
v. Williams, (Tex. Civ. A.) 225 SW 
89 (charge as originally prepared 
before an addition was made 
thereto). 

77. Roach v. Wright, 195 Ala, 333, 
70 S 271; Evans v. Klusmeyer, 301 
Mo. 352, 256 SW 1086. 

78. Pietrycka v. Simolan, 98 Conn. 
490, 120 A 310. mn 


79. Kishalaski v. Sullivan, 


a , 


£§§ 1145-1146 


instructions may and should present and cover the 
issues,’® be based or predicated thereon,’* and be 
adapted?® and applicable or pertinent’? thereto; 
they need not and should not ignore issues,*° submit 
to the jury a matter which is not in issue,*? or deal 
with a matter which is beyond or not confined to 
An instruction which is in the lan- 
guage of a motor vehicle statute and which is cor- 
rect so far as it purports to state the law is not 
erroneous because it omits a portion of the statute 
where, in view of the issue on which the case was 
tried, the omitted portion would not be helpful for 


While it is not error to fail to 


Conn. 196, 108 A 538; Land v. Bach- 
man, 223 Ill. A. 473; Simonson v. 
Huff, 124°: Wash. 549, 215 P 49. 

80. Louis Pizitz Dry Goods Co. v. 
Cusimano, 206 Ala. 689, 91 S 779; 
Bay) ¥s Brannan, 196 Ala. 113, 72 S 

{a] Instructions held to ignore or 
exclude material issues.—McGeever 
v. O'Byrne, 203 Ala. 266, 82 S 508; 
Garrison v.. Pearlstein, 68 Cal. A. 334, . 
229 P 351; Weber v. Wiley B. Allen 
Co., 64 Cal. A. 274, 221 P 663; Cohen 
v. Weinstein, 231 Ill. A. 84; Gustay- 
son v. Hester, 211 Ill. A. 439; Johnson 
v. Kinnan, 195 Iowa 720, 192 NW 863; 
Goodwin v. Eugas, 290 Mo, 673, 236 
SW .50; Nabe v. Schnellman, (Mo. 
A.) 254 SW 731; Dauch v. Theed, 209 
App. Div. 682, 205 NYS 306; Prince 
v. Taylor, (Tex. Civ. A.) 171 SW 826; 
Genet v. Meador, 119 Va. 429, 89 SE 

[b] Instructions held not to ig- 
nore or exclude material issues.—. 
Baillargeon v. Myers, 180 Cal. 504, 
182 P 37; Towne vy. Godeau, 70 Cal. 
A. 148, 232 P 1010; Weaver v. Carter, 
28 Cal. A. .241,:152), P3235) Ward wv 
Meredith, 220 Ill. 66, 77 NE 118 [aff 
122 Ill.) A. 159] $0Christy wv. Blliott: 
216 Ill. 31, 74 NE 10385, 108 AmSR 
196, 1 LRANS 215, 3 AnnCas 487; ° 
Spickelmeir v. Hartman, 72 Ind. A. 
207, 123 NE 232; Schinogle v. Baugh- 
man, (Mo. A.) 228 SW 897; Bailey 


v. Smith, 132 8. C. 212, 128 SE 423. 


Omission of essential elements of 
rule or doctrine see supra § 1141. 

81. Cohen v. Weinstein, 231 Ill, A. 
84; Coughlin vy. Mark, 1738 Ky. 728, 
191 SW 503; Cohen v. Goodman, 189 
App. Div. 209, 178 NYS 528. 

[a] Where contributory  negli- 
gence is admitted, in an action under 
the humanitarian doctrine, it is not 
necessary to instruct the jury as to 
the degree of care required of plain- 
tiff. Thornton v. Stewart, (Mo. A.) 
240 SW 502. 

[b] A requested instruction (1) is 
properly refused where it attempts 
indirectly to inject into the case an 
issue which is not present. Thorn- 
ton v. Stewart, (Mo. A.) 240 SW 502. 
(2) Where, in an action by a person 
who was riding as a guest in an au- 
tomobile against the owner of. an- 
other automobile to recover dam- 
ages for injuries arising from a col- 
lision of the automobiles, the ques- 
tion of the negligence of the driver 
of the automobile in which plaintiff 
was riding is not involved and it is 
conceded that his negligence cannot 
be imputed to the guest, it is proper 
to refuse a requested instruction on 


the negligence of the driver. Cam- 
pion vy. Eakle, 79 Colo. 320, 246 P 
280, 47 ALR 289, 

[c] Failure to stop and give 


names.—Henderson. v. Northam, 176 
Cal. 493,168 P.1044. 

82. Nelson v. Johnson, 41 Ida. 697, 
243 P 647; Ballard, etc., Co. v. Durr, 
165 Ky. 632, 177 SW 445; Shaw vy. 
Wilcox, (Mo. A.) 224 SW 58; Loch- 
head v. Jensen, 42 Utah 99, 129 P 


347. 
83. Dewhirst v. Leopold, 194 Cal. 
424, 229 P 30. 


nn 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1146-1147] 


charge on a theory not involved in the case®* or to 


fail to give an instruction which is not in accord 
with any theory of the ease,®° the court may and 
should give instructions expounding the law upon 
every reasonable and legitimate theory,®® either of 
plaintiff** or of defendant®* which finds support in 
the evidence.®® Also, while it is proper to refuse 
to: give a requested instruction which is not ap- 
plicable to any claim made in the case, the court 
should give an instruction on a claim made by 
plaintiff, and it should not give instructions which 
ignore a defense,” such as contributory negligence,®* 
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which is supported by the evidence. 
[§ 1147] (c) Pleadings. Various instructions 


have been held sufficient to present the contentions 
made in the pleadings,®® to be authorized or war- 
ranted by the pleadings,®® or not to be broader than 
the allegations of the petition.°’ Other instructions 
have been held erroneous as ignoring the allegations 
of the petition,®® submitting matters not alleged in 
the petition®® or not restricting the jury to the 
grounds of negligence alleged in the complaint or 
petition. Where the answer contains a general 
denial of all the material allegations of the petition, 


84 White v. Knapp, 31 Ga, A. 344, 
120 SE 796 (theory of accident); 
Evans v. Kent, 28 Ga. A. 172, 110 SE 
685 (theory of unavoidable accident). 

85. Dewhirst v. Leopold, 194 Cal. 
424, 229 P 30. 


86. Raymond v. Hill, 168 Cal. 473, 
143 P 743. Compare Maidman_ v. 
Rose, 253 Mass. 594, 149 NE 630 


(it is proper to deny a request, not 
for a ruling upon any proposition of 
law, or upon admitted facts, but upon 
a certain theory of the case which it 
is assumed the jury may adopt). 


87. Tognazzini v. Freeman, 18 Cal. 
A. 468, 123 P 540; Evans v. Klus- 
meyer, 301 Mo. 352, 256 SW. 1036; 


er v. Greene, 100 Wash. 397, 171 
45, 

[a] Ignoring plaintiff's theory.— 
(1) It is proper to refuse to give a 
charge requested by defendant which 
ignores plaintiff's theory of the case 
which is supported by the evidence. 
Jones v. Colvard, 215 Ala. 216, 109 
Syre lb. (2) Instruction held erro- 
neous as ignoring plaintiff's theory. 
Zee vy. Bradley, 208 Ala. 302, 94 

87. 

88. Ramp v. Osborne, 115 Or. 672, 
239 -P 112. 

{a] Instruction held sufficient to 
present theory of motor cyclist’s 
contributory negligence at a street 
intersection. Gorry v. Boehmer Coal 
Co., (Mo. A.) 241 SW 976. 

[b] Instruction held not erro- 
neous in view of defendant’s theory 
and testimony in support thereof 
which was contradicted by the testi- 
mony of plaintiff and his witnesses. 
Mosso vy. E. H. Stanton Co., 85 Wash. 
499, 149 P 594, 

89. Sufficiency of evidence to 
ded d instructions'see infra §§ 1148-— 
1157, 

90. Medlin v. Spazier, 23 Cal. A. 
242, 1387 P1078. 

91. Jacobs v. Richard Carvel Co., 
Inc., 95 Misc, 252, 159 NYS 196. 

92. McDonald v, Collins, (Miss.) 
110 S 663. 

{a] An instruction requested by 
plaintiff is properly refused where it 
omits all questions of defense raised 
by the answer and supported by the 


evidence. Bruno vy. Grande, (Ariz.) 
251, PP 550; 
[b] Instructions held not to ig- 


more defense.—In an action against 
employer and employee, certain in- 
structions using the “word ‘‘defend- 
ants” are not objectionable as ig- 
noring a defense that the employee 
was not acting within the scope of 
his employment at the time of the 
accident where the defense is fully 
covered by other instructions, as, in 
such case, the word “defendants” in 
the instructions in question neces- 
sarily implies that the jury must 
find, in connection’ with the facts 
specified, that the servant was acting 
within the scope of his employment 
at the time of the accident. Kruse 
v, ‘White, (Cal. A.) 253 P 178. 

{c] Imstructions held sufficient to 
present defense.—Denunzio yv. Dona- 
hue, 204 Ky. 705, 265 SW 299; Wise 
v. Worthington, (Mo. A.), 270 SW 151. 

93. Cal.—Beyerle -v. Clift, 59 Cal. 
A. 7, 209 P 1015; Bellinger v. Hughes, 
31 Cal: A. 464, 160 P-838. 

Conn.—Roth v. Chatlos, 97, Conn. 
282, 116A 8382, 22 ALR 1554. 
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Il1l.—O’Donnell vy. Snyder, 231 Ill. 
A, 581. 
poatid an v. Johnson, (A.) 249 SW 
W. Va.—Ewing v. Chapman, 91 W. 
Va. 641, 114 SE 158; Swiger v. Run- 
nion, 90° W. Va. 322, 141 SE 318. 
[a]. Instructions held not objec- 


tionable.—Idemoto v. Scheidecker, 
193 Cal. 6538, 226 P 922. ‘Towne v. 
Godeau, 70 Cal. A, 148, 332 P 1010; 


Ingram vy. Robinson, 199 Ky. 631, 251 
SW 655. 

94. Instructions warranted by evi- 
dence see infra §§ 1148-1157. 

95. Walden v. Stone, (Mo. A.) 260 
SW 526; Williams v. May, 173 N. C. 
78, 91 SE 604. See Frazier vy. Semoff, 
21 Oh. A. 6, 152 NE 780 (where the 
petition charges that the automobile 
was placed across the highway for 
the purpose of wrecking plaintiff's 
truck, the instructions authorizing a 
recovery on a finding that defend- 
ant acted maliciously, purposely, and 
without justification, but not requir- 
ing a finding of motive as alleged, is 
not reversible error). 

[a] Ignoring matters not alleged. 
—(1) Where the petition specifically 
charges that defendants were negli- 
gent in driving an automobile at a 
high rate of speed and failing to give 
warning of its approach, an instruc- 
tion covering both elements of neg- 
ligence specified in the petition is as 
full as the issues made by the plead- 
ings authorize and is not objection- 
able for failure to state the duty of 
the driver. to keep a lookout. Good- 
win v. Miller, 210 Ky. 407, 276 SW 
117. (2) Where plaintiff does not 
base his action upon a violation of 
statute, an instruction in the lan- 
guage of the charge of negligence 
contained in the petition is not ob- 
jectionable because ignoring statu- 
tory regulations relating to automo- 
bile lights. Johnson vy. Iola, 109 Kan. 
670, 202 P 84. E 

96. Cal.—Dallas v. DeYoe, 53 Cal. 
A. 452, 200 P 361. 

Mich.—Van Goosen y. Barlum, 214 
Mich. 595, 183 NW 8. 

Mo.—Varley v. Columbia Taxicab 
Ce 240 SW 218. 


. .Y.—Holland v. Peterkin, 217 
App. Div. 57, 216 NYS 464. 
Wash.—Shipley v. Nelson, 121 


Wash. 39, 207 P 1046. 

[a] Under general allegations of 
negligence (1) instructions, covering 
the question of defendant’s knowl- 
edge and skill in managing an auto- 
mobile, as to whether he became con- 
fused in operating the automobile, 
and to the effect that the jury may 
consider defendant’s familiarity and 
knowledge of the appliances for con- 
trolling the automobile in determin- 
ing negligence, are authorized. Dallas 
v. De Yoe, 53 Cal. A. 452, 200 P 361. 
(2) Also a petition charging generally 
negligence in permitting an automo- 
bile to run off the highway into a 
ditch warrants an instruction predi- 
cating liability on the hypothesis 
that the act was caused by defend- 
ant’s failure properly to control and 
operate the machine. Alley v. Wall, 
(Mo. A.) 272 SW 999, 

[b] Statute.—(1) A_ declaration 
need not cite the statute governing 
the, speed of automobiles on the 
highways by book and page, in order 


to justify an instruction on the stat- 
ute; it is sufficient if the declaration 
alleges facts which bring the case 
within the_ statute, Anderson vy. 
Matt, 223 Mich. 534, 194 NW 599. 
(2) It is not error for the judge to 
refer to the state automobile law 
where it bears on one of the grounds 
of negligence alleged, namely, the 
failure of defendant to sound his 
horn when approaching a _ person 
walking in the highway. Van Goosen 
v. Barlum, 214 Mich. 595, 183 NW 
8. (8) Where the complaint does not 
allege reckless rate of speed alone 
but also alleges negligent operation, 
the latter allegation justifies an in- 
struction submitting to the jury the 
negligent failure to sound signals as 
required by statute. Shipley v. Nel- 
son, 121 Wash. 39, 207 P 1046. 

[c] Last clear chance.—lIt is held 
that the question whether defendant 
might have avoided the injury by ob- 
servance of the rules of last clear 
chance may be properly submitted to 
the jury, although the complaint does 
not admit contributory negligence. 
Mosso v. E. H. Stanton Co., 75 Wash. 
220, 184 P 941, LRAI916A 943, 

97. Mclaughlin v. Griffin, 155 
Iowa 302; 135 NW 1107; Bradley v. 
Becker, 296 Mo. 548, 246 SW 561; 
Rogles v. United R. Co., (Mo.) 232 
SW 93; Hoffman v. People’s Motor- 
bus Co., (Mo. A.) 288 SW 948; Pol- 
linger v. Messerschmidt, (Mo. A.) 260 
SW 804 (in view of manifest clerical 
error in petition); Ventimiglia v. 
Heiman Mfg. Co., (Mo. A.) 256 SW 
139; Barnes v. Biliott, (Mo. A.) 251 
SW 488; Heryford vy. Spitcaufsky, 
(Mo, A.) 200 SW 123; Haake v. Davis, 
166 Mo. A. 249, 148 SW 450. See 
Gallagher v. S, Z. Schutte Lumber 
Co., (Mo. A.) 273 SW _ 213 (holding 
one instruction to be in conformity 
with, and another instruction to be 
broader than, the petition). 

[a] An instruction not in the ex- 
act language of the petition (1) but 
within the purview thereof is not 
objectionable as being broader than 
the allegations of the _ petition, 
Barnes v. Elliott, (Mo, A:) 251 SW 
488. (2) Where, in reference to the 
rate of speed of an automobile, the 
petition uses the word “dangerous” 
and an instruction uses the word 
“unreasonable,” an objection that the 
jury are not confined to the acts of 
negligence pleaded in the petition is 
highly technical and without merit. 
McKinney v. Bissel, (Mo. A.) 263 SW. 
53a. 

98. Young v. Dunlap, 


195 Mo. A. 
119, 190 SW 1041. 

99. Phelan v. Foutz, 200 Iowa 267, 
204 NW 240; Edmonston v, Barrock, 
207 Mo. A. 138, 230 SW 650; Rubick 
v. Sandler, (Mo. A.) 219 SW 401 (all 
three cases relating to instructions 


on the humanitarian or last clear 
chance doctrine). 

1. Ill—Horn v. Berg, 210 Ill. A. 
238. 

Iowa.—Phelan v. Foutz, 200 Iowa 
267, 204 NW 240. 

Md.—Fletcher v. Dixon, 107 Md. 


420, 68 A 875. 

Mo.—White v. Handy, (A.) 245 SW 
613; McDonnell v. Columbia Taxicab 
€o.,, 168") Mo} (AL 352, LSI 3SIW) Stet 
Raybourn v. Phillips, 160 Mo. A. 534, 
140 SW 977. . 
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it is prejudicial for the court to state in its charge 
that. defendant has not specifically denied certain 
Where two grounds of negligence are 
alleged, it is proper to give an instruction that a 
finding for defendant on one ground shall be con- 
fined to that ground.’ It is proper to refuse to give 
a requested instruction which does not conform,* or 
to the matters alleged 


matters.? 


is not confined,® 
pleadings. 


[§ 1148] (d) Evidence—aa. In General. 
court need not and should not give instructions 
which ignore material evidence or exclude it from 
consideration by the jury,® are contrary to the evi- 
dence,’ or are not based upon or applicable to any 
An instruction may be au- 
thorized by negative testimony® or inferences deriv- 
able from the evidence,!® and sometimes an instruc- 
tion stating a certain rule is held not erroneous as 
given, in view of the absence of evidence showing 


evidence in the case.§ 


N. D.—Messer v. Bruening, 25 N. 
D. 599, 142 NW 158, 48 LRANS 945. 

Tex. Rosenthal Dry Goods Co. Vv. 
Hillebrandt, (Civ. A.) 280 SW 882. 


2. Reese v. Waltz, 14 Oh. A. 295, 
Dog Oe wCe AGH. 
3. Dice v. Johnson, (Iowa) 187 


NW 570 (the acquittal of defendant 
on one charge of negligence would 
not make it impossible to find him 
guilty on the other charge). 

4. Hansen vy. Sandvik, 128 Wash. 
60, 222 P 205. 

Ta] TDlustration.—Requested in- 
structions in an action to recover 
damages for injuries resulting from 
an automobile collision that, if the 
jury believe that both parties were 
“at fault’ no damages can be as- 
sessed to either, is properly denied, 
for the use of the words “at fault,” 
rather than a direct reference to 
negligence as alleged in the plead- 
ings. Hansen vy. Sandvik, 128 Wash. 
60, 222 P 205: 

5. Standard Oil Co. v. Carter, 210 
Ada, oe 98 S 575. 

6. U: S.—Memphis Taxicab Co. v. 
Parks, 202 Fed. 909, 121 CCA 267. 

Ala.—Bains Motor Co. v. Le Croy, 
209° Ala, 845, 96°.S. 4838; JWard, v. 
Meadows, 205 Ala. 432, 88 "S427. 

Ark.—Harris v. Hicks, 143 Ark. 613, 
221 SW 472, 

Cal.—Berkovitz v. American River 
Gravel-Go.,. 191. Cal: 1955, 215 —P. 675; 
McPherson y. Walling, 58 Cal. A. 563, 
209 P 209. 

Ga.—Sims v. Martin, 33 Ga, A. 486, 
126 SE 872. 

Iowa.—Johnson  v. 195 
Iowa 720, 192 NW 863. 

Mo.—Brooks vy. Menaugh, 284 SW 
803; Goodwin v. Bugas, 290 Mo. 673, 
236 SW 50; Wren v. Suburban Motor 
Transfer Co., (A.) 241 SW 464; Mer- 
edith v. Claycomb, (A.) 216 Sw 794; 
Tucker v. Carter, ¢A.),..211 SW 188; 
Ottofy v. Mississippi Nene Trust 
Co., 197 Mo. A. 4738, 196 SW 428, 

S. C.—Bailey v. Smith, 132 S. C. 
212, 128 SE 423. 

Wash.—Tooker  v. 86 
Wash, 567, 150 P 1138. 

W. Va.—Sexton v. White Transp. 
Co.,) 97 WW. Va. .568,) 126 -SHi 5745 
American R. xpress Co. Vs Rogers, 
93 W. Va. 287, 116 SE 530. 

Tol VAINS.iV. Jacob, 245 Fed. 892 [aff 
250 Fed. 431, 162 CCA 501]; Whit- 
man’s Fifth Ave. Garage Co. v. 
Ricks, 211 Ala. 527, 101 S 58; Roach 
Vv. Wright, 195 Ala. Bowell MOUS Nee ILS 
Ahonen vy. Hryszko, 90 Or. 451, 175 Pp 


Kinnan, 


Perkins, 


GilG, sie Oo tHes. ve. Mullen, 15 
Wash. 252, 197 "P 51. 

[a] Assumption contrary to 
knowledge.—(1) Where plaintiffs 


testified that they saw defendant’s 
automobile approaching at the rate 
of forty- five or fifty miles per hour, 
it is incorrect to instruct that they 
had a right to assume that defendant 
was obeying the law, as they knew 


MOTOR VEHICLES 


requested 


in the | dence.?® 


The 


impression that 


as a matter of fact that he was not 
doing so. Heg vy. Mullen, 115 Wash. 
252, 197 P 51. (2) Also, where the 
evidence shows that the driver of 
the car discovered that it was not 
in normal operating condition, a re- 
quested instruction that a purchaser 
of the car had a right, under speci- 
fied limitations, to accept the assur- 
ance of a dealer that the car was in 
operating condition, was EDL ODEULY re- 
fused. Ivins v. Jacob, 245 Fed. 892 
cag 250 Fed. 431, 162 CCA 5017. 

U. S.—Lane vy. Sargent, 217 Fed. 
937" 133 CCA 231. 

Cal.—O’Meara vy. Swortfiguer, 191 
Cal. 12, 214 P 975; Carnahan v. Mo- 
tor Transit Co., 65 Cal. A. 402, 224 P 
148; Brkljaca v. Ross, 60 Cal. A. 431, 
213 P 290; Medlin v. Spazier, 23 Cal. 
A, 242,137 P 1078. 

Ga.—Yellow Cab, Co. v. Nelson, 35 
Ga. A. 694, 134 SE 822. 

Ill.—Johnson y. Gustafson, 233 Ill. 


A. 216. 

Ind.—Wolf v. Vehling, 79 Ind. A. 
221, 137 NE 713. 

Iowa.—Johnson vy. Kinnan, 195 


Iowa 720, 192 NW 863. 

Ky.—Mann vy. Woodward, 217 Ky. 
491, 290 SW 333; Wade v. Brents, 161 
Ky. 607, 171 SW 188. 

Md.—Opecello v. Meads, 135 A 488. 

Mass.—Donnelly vy. Harris, 219 
Mass. 466, 107 NE 435. 

Mo.—Rettlia v. Salomon, 308 Mo. 
673, 274 SW 366; Bauer v. Fahr, (A.) 
282 SW 150; Kilcoyne v. Metz, (A.) 
258 SW 4; Ottofy v. Mississippi Val- 
leye TrustiiGo. 197-2 MonvaA 2427355196 
SW 428; Harris v. Pew, 185 Mo. A. 
275, 170 SW 344, 


Or.—Ahonen v. Hryszko, 90 Or, 
Ab, lps ee Okostelin, > Oss 
Tex.—Cobb Brick Co. vy. Lindsay, 


(Civ. A.) 277 SW 1107; Manlove v. 
Lavelle, (Civ. A.) 235) SW 324: Gor- 
don v. Texas, etc., Mercantile, etc., 
Co., (Civ. A.) 190 SW 748; Vesper 
y. Lavender, (Civ. A.) 149 SW Sina 

Wash.—Stoddard v. Smathers, 120 
Wash. 53, 206 P 933. 

[a] Instructions held not war- 
ranted or required by evidence.— 
Carr v. Warford, 198 Ky. 690, 249 Sw 
1024; Brawner v. Hooper, (Md.) 135 
A 420; Lounsbury v. McCormick, 237 
Mass. 328, 129 NE 598; Waller vy. 
Graff, (Mo, A.) 251 SW 733; Lange 
y. Anheuser-Busch Brewing Assoc., 
(Mo. A.) 241 SW 454; Murphy. v. 
Mack, (Mo. A.) 239 SW 595; New 
York  Pidelity,) ete.) Coo vi ikansas 
City. R. Co., 207 Mo. A. 137, 2381 SW 
277; Edwards vy. Yarbrough, (Mo. A.) 
201 SW 972. 

{b] Instructions held justified or 
required by evidence.—loundation 
Co. v. Henderson, 264 Fed. 483; Louis 
Pizitz Dry Goods Co. v. Cusimano, 


206 VATA POS Ow Oar Si Gude vers) Lee tieset I. 
Taxicab, ete., Co. .v. Hudspeth, 25 
Ariz. 287, 216: P. 246;  Idemoto — v. 


Scheidecker, 193 Cal. 653, 226 P 922; 
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‘the application of a qualification of the rule’ or the 
application of a different rule.'? 
under any duty to model its instructions solely upon 
the evidence given on behalf of plaintiff.1* 
error to give an instruction based upon evidence 
admitted without objection,'* or to refuse to give a 
instruction based upon excluded evi- 
Where certain evidence introduced was 
admissible, if at all, only for the purpose of contra- 
dicting a witness, an instruction which gives the 


The court is not 


It is not 


the jury may consider it as sub- 


stantive proof of negligence is erroneous.'é 

[§ 1149] bb. Instructions as to Particular Mat- 
ters—(aa) Accident. 
has been held sufficient to justify an instruction on 
the law of accident,'* but in other cases the evi- 
dence has been held not to justify an instruction on 
this subject,'® as where all the evidence tends to 
show that the death or injury in question was caused 


In some eases the evidence 


Raymond y. Hill, 168 Cal. 473, 143 P 
743; Bettilyon v. C. E, Smith Kk Son, 
Inc., 96 Conn. 16, 112 A 649; Orange 
Crush Bottling Go. Vv. Smith, 3D Ga; 
A. 92, 132 SH 259; Rudd v. Jackson, 
(Iowa) 207 NW 342: Delfs v. Dun- 
shee, 143 Iowa 381, 122 NW _ 236; 
Hoffman v. Charlett, 97 Kan. 558, 155 
P 953; Wight v. Rose, 209 Ky. 803, 
273 SW 472; Clemenshaw v. Rizzo, 
(N. J. Sup.) 130 A 561; Gullery v. 
MacGuire, 75 Misc. 125, 132. NYS 
773; Yarbrough v. Carlson, 102. Or! 
422, 202 P 739; Jordan v. Armour, CR. 
ES) Daa eA: 465; North State Lumber 
Co. v. Charleston Cons. Rij etc Cos 
115 S. C. 267, 105 SE 406; Cobb Brick 
Colwey. Lindsay, (Tex. Civ. A.) 277 
SW 1107; Collins v. Liddle, (Utah) 
247 P 476: Trauerman vy. Oliver, 125 
Va. 458, 99 SE 647; Von Saxe y. "Bar- 
nett, 125 Wash. 6S9 217 62; Rid- 
del v. Lyon, 124 Wash. 146, 213 Pp 487, 
37 ALR 486; Surry v. Seattle Taxicab 
Co., 117 Wash, 559, 201 P 754; Shelley 
v. Norman, 114 Wash, 381, 195 P 243. 

9. Noonan v. Maus, 197 Ill. A. 303. 

10. Cal.—Dallas v. De Yoe, 53 
Cal. A. 452, °200 P 361.” 

Ga.—Southeastern Express Co. v. 
Nightingale, 33 Ga. A. 515, 126 SE 915. 

Ind.—Indianapolis v. Pell, 62 Ind. 
As 191, 1d. INE 22. 

Mo.—-D’ Wolf v. Stix-Baer, ete., Dry 
Goods Co., (A.) 273 SW 172. 

Wash.—Goninon vy. Lee, 119 Wash. 
S71 S206 ae o28 

See Kaline v. Davidson, 146 Md. 
220, 126 A 68 (where there was a pos- 
sible suggestion in questions to wit- 
nesses that there was negligence in 
defendant’s driving along the middle 
of the road, as she approached the 
scene of the collision, an instruction 
that an automobile operator has a 
right to drive along the middle of the 
road, but must be prepared to turn 
to the right, was proper). 

[a] All legitimate conclusions.— 
It is proper for the court to state 
the law applicable to all legitimate 
conclusions which may be drawn 
from the evidence. Dallas v. De Yoe, 
58 Cal. A. 452,'200 P 361. 

11. Majors v. White, (Mo. A.) 247 
SW 238; Long v. Nuth, 123 Mo. A. 
204, 100 SW 511. 

12,), Clark iv. United stk. Co;; 
137 Md159, 111 A ‘829. 

13. Raymond v. Hill, 168 Cal. 473, 
143°P 743. 

14. Kane v. Nakamoto, 113 Wash. 
476, 194 P 381. 


etc., 


15. Nafziger v. Mahan, (Mo. A.) 
191 SW 1080. 
16. Buchanan v. Flinn, 51 Pa. 


Super. 145 (evidence of discharge of 
defendant’s chauffeur after the ac- 
cident), 

_17. Itzkowitz v. Ruebel, 158 Ark. 
454, 250 SW 535; Kaline v. Davidson, 
146 Md. 220, 126 A 68. 

18. Lamar v. Morton Salt Co., 
(Mo. A.) 242 SW 690. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ 


§§ 1149-1154] 


by the negligence of defendant?® or by the negli- 
gence either of defendant or of plaintiff or de- 
cedent.?° 

[§ 1150] (bb) Contributory Negligence. Ordi- 
narily where there is evidence upon which an in- 
struction on contributory negligence may properly 
be based, such an instruction,?! rather than one 
withdrawing the question from the jury,?* may and 
should be given; but a requested instruction that if 
plaintiff was guilty of contributory neghgence he 
cannot recover is properly refused where the evi- 
dence makes a case under the humanitarian doc- 
trine,?®? and the court should not instruct on con- 
tributory negligence where there is no evidence 
thereof.24 An instruction which excludes from the 
consideration of the jury all evidence of contribu- 
tory negligence other than that referred to in the 
instruction is erroneous.?> 
discloses several separable incidents or situations in 
each of which a duty on the part of plaintiff to 
exercise ordinary care existed, the instruction on 
that question should be sufficiently specific to in- 
form the jury that plaintiff’s duty was to exercise 
ordinary care in each situation.?® 

[§ 1151] (ec) Giving Warning. An instruction 
on the duty or failure of the operator of an auto- 
-mobile to give warning of its approach may be 
properly given under the evidence of some cases,?” 
even though the evidence of the necessity?® or fail- 
ure?® to give warning is of a negative character; 
but it is unnecessary and improper to give such an 
instruction where the evidence shows that there was 
no necessity for giving warning,*° or that the failure 
to give it could not have been the proximate cause 
of the collision or accident,! as where the evidence 
shows that plaintiff saw defendant’s automobile 
some distance away.®?. Where there is evidence that. 
the driver of the automobile shouted, it is error to 
instruct that warning must be given by some signal 


Sons, Inc., (N. J. 
28. 


19. Ventimiglia v. Heiman Mfg. 
Co., (Mo. A.) 256 SW 139; American 
R. Express Co. v. Rogers, 93 W. Va. 
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Where the evidence, 


Sup.) 135 A 335. 
Carr v. Warford, 198 Ky. 690, 
249 SW 1024 (evidence not establish- 
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device on the automobile.** 

[§ 1152] (dd) Humanitarian or Last Clear Chance 
Doctrine. An instruction upon the humanitarian or 
last clear chance doctrine has been held to be justi- 
fied or required by the evidence in some cases.** 
Such an instruction need not and should. not be 
given where there is no evidence showing its apph- 
cation to the facts of the case*® or where the practi- 
cally undisputed evidence shows that it could not 
apply.%° 

[§ 1153] (ee) Imputed Negligence. An instruc- 
tion on the law of imputed negligence need not and 
should not be given where there is no evidence of 
facts to which it could apply*? or where the facts 
in evidence affirmatively show that there is no ques- 
tion of imputed negligence in the case.*® 

[§ 1154] (ff) Relative Rights and Duties of Pedes- 
trian and Automobile Operator. Instructions as to 
the relative rights of a pedestrian and the driver of 
a motor vehicle should be given where, under the 
evidence, such rights are important.°9 The giving 
of an instruction as to the right of way of a pedes- 
trian at a public crossing is justified by evidence 
showing that plaintiff, a pedestrian, was upon or 
very near a street crossing at the time of the acci- 
dent ;*° but it is proper to refuse to give a requested 
instruction as to the right of way between pedes- 
trians and automobiles at a place other than a street 
crossing where it does not appear from the evidence 
that there are any defined pedestrians’ crossings 
over the park driveway on which the accident oc- 
curred.*t Where the evidence is conflicting as to 
whether the accident occurred at one place or an- 
other, the court should instruct separately as to the 
reciprocal rights and duties of pedestrians and 
vehicles at each place*? and thereby give the jury 
appropriate instructions to apply to the case accord- 
ing to their finding as to the exact location.*? 


first discovered plaintiff. Williams 
y. Lombard, 87 Or. 245, 170 P 316. 
35. Woodward v. McGraw, 71 Colo. 


287, 116 SE 530. 

[a] Where the evidence shows 
that defendant was cutting a corner 
when he ran into plaintiff, an in- 
struction upon the law of mere acci- 
dent or unavoidable accident is not 
ealled for. Ordeman v. Watkins, 114 
Or. 581, 236 P 483. 

20. Nehring v. Charles M. Monroe 
Stationery Co., (Mo. A.) 191 SW 1054. 

21. Stickney v. Epstein, 100 Conn. 
170, 123 A 1; Johnson vy. Iola, 109 
Kan. 670, 202 P 84; Major v. Rudolph, 
218 Ky. 1, 290 SW 688. 

[a] Avoidance of injury by other 
persons in same position.—An in- 
struction on contributory negligence 
is justified by evidence showing that 
two other persons in practically the 
same position as plaintiff saw the im- 
pending danger at about the same 
time he did and were able to avoid 
injury. Major v. Rudolph, 218 Ky. 
1, 290 SW 688. 

22. Indianapolis. v. Pell, 62 Ind. 
A. 191, 111 NE 22. 

[a] Reasonable inference.—Where 
there is evidence from which con- 
tributory negligence might reason- 
ably be inferred, it is error to give 
an instruction taking that question 
from the jury. Indianapolis v. Pell, 
62) Ind. ‘A? 191; it NB 22. 

23. Burgess v. Garvin, 219 Mo, A. 
162, 272 SW 108. 

24. Sanders v. Taber, 79 Or. 522, 
155 P 1194. , 

25. Ottofy v. Mississippi Valley 
Trust Co., 197 Mo. A. 473, 196 SW 428. 

26. Boyer v. Oldham, (Mo. A.) 
209 SW 617. 

27. Andrews v. Parker, (Mo. A.) 
259 SW 807; Graff v. Louis Stern 


ing that plaintiff knew of the ap- 
proach of the automobile). 
toe Noonan v. Maus, 197 Ill. A. 

30. Rose v. Quaker City Cab Co., 
69 Pa, Super. 208; Barton v.. Van 
Gesen, 91 Wash. 94, 157 P 215. 

31. Lumb v. Forney, (Mo. A.) 190 
SW 988; Rose v. Quaker City Cab 
Co., 69 Pa. Super. 208. 

32. Rose v. Quaker City Cab Co., 
supra; Van Dyke v. Johnson, 82 
Wash. 377, 144 P 540. 

33. Shaw v. Corrington, 171 Ill. 
Ay 232, 

34. Cal. Howard v. Worthington, 
50 Gale 4455556195. TS 7092 

D. C.—Standard Oil Co. v. McDan- 
iel, 52 App. 19, 280 Fed. 993. 

Kan.—Engle v. Bowen, 251 P 1108. 

Mo.—Allen v. Autenrieth, (A.) 280 
Sw 79; Snyder v. Western, Union 
Tel. Co., (A.) 277 SW 362; Nabe v. 
Schnellman, (A.) 254 SW 731. 

Or.—Williams v. Lombard, 87 Or. 
245, 170 P 316. 

[a] Circumstances casting doubt 
upon chauffeur’s testimony.—There is 
sufficient evidence to justify the giv- 
ing of an instruction upon the doc- 
trine of “last clear chance” where, 
although the only direct testimony 
relating thereto is that of defend- 
ant’s chauffeur that he did not see 
plaintiff until he was within five feet 
of him, there is evidence of circum- 
stances, such as the presence of 
street lights, automobile lights and 
considerable snow on the ground, 
which might well be taken into con- 
sideration by the jury in determin- 
ing whether or not the chauffeur 
testified truthfully as to when he 


287, 206 P 386; Biedrzicki v. O’Keefe, 
(Conn.) 1385 A 388; Albright v. Jop- 
lin Oil Co., 206 Mo. A. 412, 229 SW 
829; Flannigan v, Nash, 190 Mo. A, 
578, 176 SW 248; Goldman vy. Lani- 
gan Bros., Inc. 185 App. Div. 742, 
173 NYS 777. 

[a] In the absence of any evi- 
dence showing contributory negli- 
gence, there is no place for an in- 
struction on the last clear chance 
rule, Campion v. Eakle, 79 Colo. 320, 
246 P 280, 47 ALR 289. 

36. Brkljaca v. Ross, 60 Cal. A. 
431, 213 PB 290. 

37. Itzkowitz v. Ruebel, 158 Ark. 
454, 250 SW 535. 

{a] Action by guest.—Where, in 
an action by a person who was riding 
in an automobile as a guest, there is 
no evidence that the driver of the 
ear occupied the relation of servant 
to plaintiff, nor that she. undertook 
to control his movements further 
than to tell him in the beginning of 
the journey to drive slowly because 
she was sick, the giving of an in- 
struction that negligence of the 
driver must be imputed to plaintiff, 
regardless of her own conduct, is 
error. Itzkowitz v. Ruebel, 158 Ark. 
454, 250 SW 535. 

(Ariz.) 251 


38. Bruno v. Grande, 
P5503 

39. Brown v. Brashear, 22 Cal. A. 
135,- 1334 Peb0s. 

40. Yanase. v. Seattle Taxicab, 
etc., Co., 91 Wash, 415, 157 P 1076. 

41. Opecello v. Meads, (Md.) 138 
A 488. 

42. Schwaien v. Fuller, 107 Wash. 


476, 182 P 592, 187 P 367, 10 ALR 296. 
43. Schwalen v. Fuller, supra. 
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[§ 1155] (gg) Speed.*# An instruction as to an 
unreasonable rate of speed may and should be 
omitted where there is no evidence that the motor 
vehicle in question was operated at an unreasonable 
rate of speed.*® Likewise, in the absence of evi- 
dence showing or tending to show that the speed of 
the automobile contributed or had anything to do 
with the collision or accident, the court may prop- 
erly refuse to give an instruction on the subject*® 
or it may instruct the jury to disregard the matter 
of speed.47 Of course, the evidence in a particular 
case may be sufficient to justify an instruction on 
negligence in operating a motor vehicle at an exces- 
sive rate of speed;#® and this is true even though 
the exact rate of speed,?? as well as its being the 
proximate cause of the collision,®° is a matter of 
inference rather than of direct testimony. 

[§ 1156] (hh) Statute or Ordinance. The neces- 
sity and propriety of giving an instruction on a 
statute®! or ordinance®? ordinarily depends upon 
whether evidence showing the application of the 
statute or ordinance to the facts of the case has 
been introduced. However, where defendant or his 
counsel concedes the existence of facts or cirecum- 
stances rendering a particular statute applicable, the 
court may,°* and should,®* give a proper instruction 
thereon. In the case of an ordinance not judicially 
noticed,®> the court need not give an instruction 
thereon where no evidence thereof has been intro- 
duced.°* Where the undisputed evidence shows that 
defendant’s automobile was driven at a rate of 
speed constituting a violation of an ordinance and 
negligence per se, an instruction clearly submitting 
to the jury the question whether the violation of 
the ordinance was the proximate cause of the colli- 
sion is sufficient,®? even though it does not require 
the jury to find the rate of speed at which the auto- 


44. Instruction on statute or ordi- 


MOTOR VEHICLES 


statute as to the duty or obligation 


[§§ 1155-1158 


mobile was driven®® or that the violation of the 
ordinance constituted negligence.®® 

Credibility of witnesses. An instruction that a 
witness false in one part of his testimony is to be 
distrusted in others, required by statute, to be given 
on all proper oceasions,®° should be given where 
plaintiff and some of his witnesses testified that 
defendant’s automobile was running at the time of 
the accident, and defendant and some of his wit- 
nesses testified that the automobile was standing 
still and that plaintiff was not struck by it but fell 
in front of it.6 Where the evidence clearly shows 
that the driver had not violated the statute in 
respect of stopping and rendering assistance after 
an accident, it 1s prejudicial error to instruct that 
his driving away from the place of the accident may 
be considered as bearing on his credibility as a wit- 
ness.°? 

[¢ 1157] (ii) Sudden Peril or Danger. An in- 
struction stating the law governing the duty and 
responsibility of a person confronted with a sudden 
and unexpected danger or peril which could not have 
been reasonably anticipated and which was not 
brought about by his own neglgence is properly 
given where there is evidence sufficient to warrant 
it;°? but in an action by a pedestrian such an in- 
struction should not be given in favor of defendant 
where the practically undisputed evidence shows as 
a matter of law that the presence of a pedestrian 
on the highway at the point in question was reason- 
ably to have been anticipated,®* and that the emer- 
gency, if any, was due solely to defendant’s negli- 

ence.®® 

[§ 1158] (e) Matters Pleaded but Not Proved. 
In some jurisdictions it is held that the trial court 
need not, and should not, instruct the jury as to 
matters which have been pleaded but in respect of 


Wash, 632, 201 P 898. 
53. 


nance limiting speed see infra § 1156. 

45. Wener vy. Pope, 209 Ky. 553, 
273°'SWwW 92; Standard Oil Co. v. 
Thompson, 189 Ky. 830, 226 SW 368; 
Weidner v. Otter, 171 Ky. 167, 188 
SW 335. 

46. Lavenstein v. Maile, 146 Va. 
789, 132 SE 844. 

47. Burlie v. Stephens, 113 Wash. 
182, 193 P 684, 

48. Murray vy. Cottrell, 80 Ind. A. 
521, 141 NE 524; Riddel v. Lyon, 124 
Wash, 146, 213 P 487, 37 ALR 486. 

49. See cases infra this note. 

[a] Comparison of time and dis- 
tance.—(1) Even though there is no 
testimony as to the exact rate of 
speed, yet where there is evidence 
of distance and comparisons of time 
from which the jury might fairly 
and reasonably conclude that the au- 
tomobile was traveling at an exces- 
sive rate of speed, an instruction as 
to such excessive rate of speed is 
properly given. Goninon v. Lee, 119 
Wash. 471, 206 P 2, (2) Evidence 
that the driver of a truck was un- 
able to stop it in less than seventy- 
five feet from the place of collision, 
although he had put on his emer- 
gency brake with all his power just 
before the collision occurred, is suf- 
ficient to justify an instruction based 
upon negligence in the operation of 
the truck at a great or high rate of 
speed. Miller v. Johnson, 82 Ind. A. 
85, 144 NE 37. 

50. D’Wolf v. Stix-Baer, etc., Dry 
Goods Co., (Mo, A.) 273 SW 172. 

51. See cases infra this note. 

[a] Purpose of instruction.—In 
view of evidence of defective brakes 
introduced by defendants aS an ex- 
planation of, and defense to, the al- 
leged improper driving of the car, an 
instruction in the language of the 


of defendants to maintain the brakes 
in good working order is properly 
given, not for the purpose of estab- 
lishing plaintiff’s right to recover, 
but as purely incidental to the ques- 
tion whether or not, under all the 
circumstances, defendants were driv- 
ing the car negligently. Wirthman 
v. Isenstein, 182 Cal. 108, 187 P 12. 

[b] Instructions held proper or 
necessary under evidence.—Harris vy. 
Hicks, 143 Ark. 618, 221 SW. 472; 
Myers v. Rovai, 66 Cal. A. 518, 226 
P 844; Strickland v. Whatley, 142 
Ga. 802, 83 SE 856; Lustik v. Wal- 
ters, 1169. )Minns 1313) 201.,.-NW sal; 
Graff v. Louis Stern Sons, Ine., (N. J. 
Sup.) 1385 A 335; Bowen v. Schnib- 
ben, 184 N, C. 248, 114 SE 170. 

{[c] Instructions held improper 
under facts or evidence.—Hardy v. 
Cloe, 165 Ark, 2538, 263 SW 968; Bar- 
nett v. Bull, (Wash.) 250 P 955. 

52. See cases infra this note. 

[a] Instruction referring to de- 
fendant alone.—In an action for dam- 
ages resulting from a collision be- 
tween plaintiff's and defendant’s 
cars, a proper instruction upon the 
subject of the violation of a city 
ordinance as negligence is not preju- 
dicial because referring solely to de- 
fendant, where there is no evidence 
of any such violation on the part of 
plaintiff. Dirks vy. Ensign Omnibus, 
etce., Co., 107 Nebr. 556, 186 NW. 525. 

[b] Imstructions held proper or 
necessary under evidence.—Hirsch v. 
Plowden, 35 Ga. A. 7638, 1384 SE 833; 
Staten v. Monroe, (Tex. Civ. A.) 150 
SW 222; Chilberg v. Parsons, 109 
Wash. 90, 186 P 272. 

{c] Instructions held improper or 
umnecessary under facts or evidence. 
—Walker v., Butterworth, 122 Wash. 
412, 210 P 813; Hddy v. Spelger, 117 


Dewhirst v. Leopold 
424, 229 P 30. aes cree 
[a] Speed in business district.— 
» trial court does not commit 
prejudicial error in reading to the 
jury that portion of a motor vehicle 
statute which regulates the speed of 
automobiles within certain districts 
Where, although no evidence showing 
the status of the district in which 
the accident occurred has been re- 
ceived, counsel for defendant has 
practically conceded that the area in 
which the accident occurred was a 
business district.. Dewhirst v. Leo- 


‘pold, 194 Cal. 424, 229 P 30 


54. Levyn v. Koppin, 188 Mich. 
232, 149 NW 993. 4 ae 

55. See supra § 1000. 

56. Cline yv. Cook, 216 Ky. 366, 


287 SW 927; Staten vy. Monroe, (Tex. 
Civ. A.) 150 SW 222. i 
57. Rooney v. Yellow Cab, 
Co., (Mo. A.) 269 SW 669. 
Sufficiency of evidence to warrant 
instruction on speed generally see 
Supra § 1155. 


etc., 


58. Rooney v. Yellow Cab, ete., 
Co., (Mo. A.) 269 SW 669. 

59. Rooney v. Yellow Cab, etc, 
Co., Supra. 

60. See Trial [38 Cyc 1734 note 16]. 


61. Medlin v. Spazier, 
242, 137 P 1078. 

62. Simmons v. Petersen, 207 
Mich. 508, 174 NW 536. 

63. Raymond vy. Hill, 168 Cal. 473, 
143 P 748; Reinders v. Olsen, 60 Cal. 
A. 764,°214 P 268; Potter v. Back 
Country Transp. Co.,,38 Cal, A. 24, 
164 P 342; Anderson v. Lynch, 232 
Mich. 276, 205 NW 134, 

64. Nikoleropoulos vy, Ramsey, 61 
Utah 465, 214 P 304. 

65. Nikoleropoulos v. 
supra. 


23 Cal. A. 


Ramsey, 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number, 
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which no evidence has been introduced,** and that, 
where the allegations of negligence are more com- 
prehensive than the proof, the instructions on negli- 
gence should be restricted to the evidence.” How- 
ever, in a few jurisdictions it has been held not 
improper to instruct the jury on an issue presented 
by the pleadings, even though no evidence thereon 
has been offered by either party.®§ 

[§ 1159] (f) Matters Proved but Not Pleaded. 
The giving of an instruction on a matter not pleaded 
is error where evidence relating thereto has been 
erroneously admitted over objection,®® but not where 
evidence bearing thereon has been introduced with- 
out objection’ and the case has been tried on the 
theory that the matter was in issue." 

[§ 1160] (7) Instructions as to Existence, 
Weight, or Importance of Facts.or Evidence. The 
instructions must not invade the province of the 
jury’? by charging on the weight and sufficiency of 


MOTOR VEHICLES 


@ (42.0.5.] 1285 
i single out and emphasize or give undue prominence 
to some particular part or phase of the evidence,* 
and a requested instruction which does so is prop- 
erly refused.”> While the instructions given by the 
court should not assume the existence or nonexist- 
ence of material controverted facts’® and it 1s 
proper to refuse to give a requested instruction 
containing such an assumption,’? it is proper for 
the court in its instructions to assume the existence 
of a fact shown by undisputed evidence,’® and the 
assumption of an immaterial fact is not preju- 
dicial.*® It is proper to refuse to give a requested 
instruction assuming a fact of which there is no 
evidence®® or which is contrary to the evidence ;*+ 
but it is not error to give an instruction assuming 
a certain fact which, although not specifically 
alleged in the complaint or brought out in evidence, 
was assumed on the trial.82 A remark made by the 
court, in the course of its instructions to the jury, 


the evidenee.** 


66. Linstroth v. Peper, (Mo. A.) 
188 SW 1125; Koehn y. Hastings, 114 
Nebr. 106, 206 NW 19; Shipley v. Neli- 
son, 121 Wash, 39, 207 P 1046; Yttre- 
gard v. Young, 77 Wash, 523, 137. -P 
1043. 

[a] Instruction construed not to 
submit matter pleaded but not 
proved. Bourland, v. Baker, 141 Ark. 
280, 216 SW 707, 20 ALR 525. 

67. James: v. Mott, (Mo. A.) 215 
SW 913; Van Dyke v. Johnson, 82 
Wash. 377, 144 P 540. 

68. Chrestenson y. Harmes, 38 S. 
D. 360, 161 NW 343. 

69. Chase Nursery Co. v. Bennett, 
205 Ala. 202, 87 S 610. 

70. Gardner vy. Vance, 63 Ind. A. 
27, 113 NE 1006; D’Wolf v. Stix-Baer, 
etc., Dry Goods Co., (Mo. A.) 273 SW 
172; Kolbe v. Public Market Delivery, 
ete; Co:., 130. Wash. 302;,226-P, 1021; 
See Jensen v. Fish, 54 Cal. A. 304, 201 
P 954 (it is proper to give instruc- 
tions as to matters which, although 
not specifically alleged in the com- 
plaint as negligence, are probative 
elements, of the negligence charged 
and concerning which evidence has 
been introduced by both parties with- 
out objection); Hoffman vy. Hansen, 
118 “Wash: 73, 79, 203. P 53).(Ateis 
claimed the court erroneously in- 
structed the jury ‘that by an ordi- 
nance of the city, automobiles are 
required to keep as near the right- 
hand curb, in the direction in which 
they are going, as it is practicable 
for them to drive,’ because it was not 
plead in the complaint. But the rec- 
ord shows that the appellants intro- 
duced this section of the traffic ordi- 
mance in evidence, and clearly the 
situation at the scene of the accident 
made the instruction proper’). 

71. Wiezorek vy. Ferris, 176 Cal. 
353, 167 P 234; D’Wolf v. Stix-Baer, 
coe Dry Goods Co., (Mo, A.) 273 SW 


72. Feore v. Trammel, 213 Ala. 
293, 104 S 808; Renfroe y. Collins, 201 
Ala. 489, 78 S 395. 

[a] Imstructions held to invade 
province of jury.—Reaves v. May- 
bank, 193 Ala. 614, 69 S 137; Goehring 
v. “Rogers, 67 Cal.A. 253,°227 P 687; 
Rump v. Woods,.50 Ind. A. 347, 98 
NE 369. 

[b] Instructions held not to in- 
vade or infringe upon province of 
jury.—Salemme v. Mulloy, 99 Conn. 
474, 121 A 870; Wellington v. Rey- 
nolds, 177 Ind. 49, 97 NE 155. 

73. Cal.—Randolph v. Hunt, 41 
Gal Ay te05- 183 2.858% 

Ga.—Olliff v. Howard, 33 Ga. A. 
778, 127 SE 821; White v. Knapp, 31 
Ga. A. 344, 120 SE 796. 

Mo.—Gaylor v. Wienshienk, (A.) 
283 SW 464. ‘ 

Or.— West v. Jaloff, 113 Or. 184, 232 
P.642, 36. AUR 1391, 

S. C.—Bailey v. Smith, 132 8. C. 


Also, the instructions must not 


212, °128 SE 423. 5 

Tex.—Horton vy. Benson, (Civ. A.) 
266 SW 213 [aff (Commn. A.) 277 SW 
1050]. 

{a] A requested instruction is 
properly refused where it constitutes 
a charge upon the weight of testi- 
mony. Hardy v. Cloe, 165 Ark. 253, 
263 SW 968. 

[b] Instructions held to charge 
on weight of evidence.—Harris Vv. 
Union Transfer Co., 64 Cal. A. 675, 
222 P 632; Fahey v. Madden, 56 Cal. 
A. 593, 206 P 128; Buchanan v. Mor- 
ris, 198 Ind, 79, 151-NE 385; West v. 
Jaloff, 113 Or. 184, 232 P 642, 36 ALR 
13945 

[ce] Instructions held not to 
charge on weight of evidence.—Cres- 
cent Motor Co. v. Stone, 211 Ala. 516, 
101 S 49; Shore v. Ferguson, 142 Ga. 
657, 83 SE 518; Olliff v. Howard, 33 
Ga. A, 778,122 SE; 821; Mattice v. 
Kiawans, 228 Ill. A. 126 [rev on other 
grounds 312 Ill. 299, 143 NE 866]; 
Wellington y. Reynolds, 177 Ind. 49, 
97 NE 155; Conrad v. Hamra, (Mo. 
A.) 253 SW 808. 

74. Brinkman y. Pacholke, 41 Ind. 
A. 662, 84 NE 762; Fransen vy. Martin 
Falk Paper Co., 185 Minn. 284, 160 
NW 789; Robb vy. Bartels, (Mo. A.) 
263 SW 1013. 

{a] Instruction held to give undue 
prominence.—Conant yv. Constantin, 
z47 Mass. 76, 141 NE 587. 

[b] Instxuctions hela not to give 
undue prominence.—brinkman v. 
Pacholke, 41 Ind. A. 662, 84 NH 762. 

75. Galloway v. Perkins, 198 Ala. 
658, 73 S. 956; Neafsey v. Szemeta, 
235 Mass. 160, 126 NH 368. 

76. Ala.—Reaves v. Maybank, 193 
Ala, 614, 69-S 137. 

Ark.—Volentine v. Wyatt, 164 Ark. 
172, 261 SW 308. 

Cal.—Goehring v. Rogers, 67 Cal. 
A. 253, 227 P 687; Dover v. Archam- 


beault,, (57 Cally As 669,;)208 Pi 178; 
Sommer v. Martin, 55 Cal. A. 603, 
204 P 33. 


Conn.—Andrews v. Dougherty, 96 
Conn. 40, 112 A 700. 


Ga—wWhite v. Knapp, 31 Ga. A. 
344, 120 SH 796. 

Ill.—Land vy. Bachman, 223 Ill. A. 
473. 

Mad.—Louis y. Johnson, 146 Md. 
115, 125 A 895. 

Mich.—Beno v. Kolka, .211 Mich. 


116, 178 NW 646. 

Mo.—Tocco v. C. D. Kenny Co., (A.) 
269 SW 928; Rappaport v. Roberts, 
(A.) 203 SW 676; Priebe v. Crandail, 
(A.) 187 SW 605; Flannigan v. Nash, 
190 Mo. A. 578, 176 SW 248; Warring- 
ton v. Bird, 168 Mo. A. 385, 151 SW 
754. 

Wash.—Gobel v. Finkelberg, 118 
Wash, ‘301, 203 P 65. 

[a] Imstructions held to assume 
existence or nonexistence of facts.— 
Culver v. Harris, 211 Ill, A. 474; 


about automobiles generally is held not to be objec- 


Conant v. Constantin, 247 Mass. 76, 
141 NE 587; Goodwin v. Eugas, 290 
Mo. 673, 236 SW 50; Stark v. Binga- 
man, (Mo. A.) 223 SW 946; Priebe v. 
Crandall, (Mo. A.) 187 SW 605; West 
v. Jaloff, 113 Or. 184, 232 P 642° 36 
ALR 1291; Henson vy. Warren, (Tex. 
Civ. A.), 274 SW 185. 

[b] Instruction held not to as- 
yume existence or nonexistence of 
facts.—Southern Express Co. v. Rose- 
man, 206 Ala. 681, % S 612; Garrison 
v. Pearlstein, 68 Cal. A. 334, 229 P 
351; Mezzi v. Taylor, 99 Conn. 1, 120 
A 871; Spickelmeir v. Hartman, 72 
Ind. A. 207; 123 NE 282; Mann v. 
Woodward, 217 Ky. 491, 290 SW 333; 
Wenzel v. Busch, (Mo.) 259 SW 167; 
Hornbuckle v. McCarty, 295 Mo. 162, 
243 SW 327, 25 ALR 1508; Koelling 
v. Union Fuel, etc., Co., (Mo. A.) 267 
SW 34; Robb v. Bartels, (Mo. A.) 263 
SW 1013; Mueller v. Holekamp, (Mo. 
A.) 260 SW 118; Conrad v. Hamra, 
(Mo. A.) 253 SW 808; Steigleder v. 
Lonsdale, (Mo. A.) 253 SW 487; Leahy 
v. Winkel, (Mo. A.) 251 SW 483; 
Uetz v. Skinner, 212 Mo. A. 444, 249 
SW 651; Hill v. Johnson, (Mo. A.) 
249 SW 138; Schinogle v. Baughman, 
(Mo. A.) 228 SW 897; Rohan vy. Sher- 
man, 61 Mont. 519, 202 P 749; Moss 
v. Koetter, (Tex. Civ. A.) 249 SW 259. 

77. Bruno y. Grande, (Ariz.) 251 
P 550; Magee v. Cavins, (Tex. Civ. 
A.) 197 SW 1015; Cheney v. Buck, 56 
Utah 29, 189 P 81. 

78. Cal.—Lower v. Hughes, (A.) 
251 ‘Pr-952: 

Ga.—Flowers vy. Faughnan, 81 Ga. 
A. 364, 120 SE 670. 

Ky.—Lawson y. Gleeson, 209 Ky. 
37, 272 SW 56. 

Mo.—Flach v. Ball, 209 Mo. A. 389, 
240 SW 465; Warrington v. Bird, 168 
Mo. A. 385, 151 SW 754. 

Wash.—Stanhope v. Strang, 140 
Wash. 693, (2505 Plol351S vAdien Sy, 
Schultz, 107 Wash. 393, 181 P 916, 
6 ALR 676. 

[a] Thus, in view of undisputed 
evidence, it has been proper or not 
reversible error to give an instruc- 
tion assuming that: (1) A street car 
had stopped. Flach v. Ball, 209 Mo. 
A, 389, 240 SW 465. (2) There was a 
collision. Stanhope v. Strang, 140 
Wash. 693, 250 P 351. (3) Plaintiff 
was injured. Flowers v. Faughnan, 
31 Ga. A. 364, 120 SE 670. 

79. Brammer oy. Percival, 133 
Wash. 126,.233 P 311. 

80. Dover v. Archambeault, 57 Cal. 
A. 659, 208 P 178; Tooker v. Perkins, 
86 Wash, 567, 150 P 1138. 

Confining instructions to evidence 
generally see supra §§ 1148-1157. 

&1. Lane v. Sargent, 217 Fed. 237, 
183 CCA 2381; Coyne v. Maniatty, 235 
Mass, 181, 126 NE 377. 

oz. Anderson v. Kinnear, 80 Wash. 
638, 141 P 1151 (assumption that ac- 
cident occurred in particular city). . 
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tionable as a comment on any fact in the case*® or 
as an expression of opinion as to whether a fact is 
Also, a reference by 
the court, in one of its instructions, to the place 
where the accident happened as being in a thickly 
settled part of a city is not such a comment on the 
facts as to constitute error where the place of the 
accident does not appear to be material.®® 

[§ 1161] d. Verdict and Findings. 
control as to the form and sufficiency of the ver- 
dict®® or findings by the jury®’ or trial court®® in 
actions for injuries occasioned by the operation of 
motor vehicles, definiteness and certainty being a 
requisite,®® as well as responsiveness to the issues®? 


fully or sufficiently proved.** 


83. Domke v. Gunning, 62 Wash. 
629, 114 P 436. 

84. Davis v. Long, 189 N. C. 129, 
126 SE 321. F 

85. Sheffield v. Union Oil Co., 82 
Wash. 386, 144 P 529. 

86. Crain v. Sumida, 59 Cal. A. 590, 
CA ea79: 2 

{a] Finding that plaintiff’s negli- 
gence contributed to the accident may 
be implied. Palocz v. E. & S, Transp. 
Co, (ON. Tee Sup.) 133° A 80. : 

Form and language of verdicts 
generally see Trial [38 Cyc 1876 et 


seq]. 
87. Menefee v. Raisch Impr. Co., 
(Cal. A.) 248 P 1031; Arrelano v. 


Jorgensen, 52 Cal. A. 622, 199 P 855. 

Sufficiency of special verdict or 
findings generally see Trial [38 Cyc 
1919 et seq]. 

8s. iow v. Milne, 198 Cal. 71, 243 
P 420; Arnaz v. Forbes, 51 Cal. A. 
665, 197 P 364; Maxwell v. Western 
Auto Stage Co., 46 Cal. A. 548, 189 P 
710; Freedman v. Denhalter Bottling 
Co., 54 Utah 5138, 182 P 843. 

Sufficiency of findings of fact and 
conclusions of law generally see 
Trial [38 Cyc 1964 et seq]. 

89. See cases infra this note. 

[a] Findings held sufficiently defi- 
nite and clear.—Gross v. Burnside, 
186 Cal. 467, 199 P 780: Schilling v. 
Hayes, 55 Cal. A, 1, 202 P 680; Grover 
v. Morrison, 47 Cal. A. 521, 190 P 1078, 

Certainty and definiteness of ver- 
dicts generally see Trial [38 Cyc 


1877]. 

90. See cases infra this note. 

[a] Findings held responsive.— 
Connerly v. Correia, 66 Cal. A. 570, 
226 P 841; Baker v. Western Auto 
Stage Co., 48 Cal. A. 283, 192 P 73; 
Shepherdson v. Storrs, 114 Kan, 148, 
PA eo: 7 

Responsiveness of verdict or find- 
ings to issues generally see Trial [38 
Cyc 1884, 1925]. 


91. Ala.—Webb v. O'Kelly, 213 
Ala. 214, 104 S 505. 
Cal.—Klein v. Milne, 198 Cal. 71, 


243 P 420; Dam v. Bond, (A.) 251 P 
818; Sacramento v. Hunger, (A.) 249 
P2223, 

Conn.—Kolensky v. De Francesco, 
102 Conn. 660, 129 A 777. 

Ill.—Ehrenheim v. Yellow Cab Co., 
239 Ill. A. 403; Cohen v. Weinstein, 
231 Ill, A. 84; Anderson v. Strawn, 
179 Ill. A. 389. 

Kan.—Shepherdson v. Storrs, 114 
Kan, 148, 217 P 290; Anderson v. 
Sterrit, 95 Kan. 483, 148 P 635. 

Ky.—Cocoa-Cola Bottling Works v. 
Lothridge, 199 Ky. 719, 215 SW 956; 
National Cash Register Co. v. Wil- 
liams, 161 Ky. 550, 171 SW 162. 

N. J.—Carero v. Breslin, (Sup.) 128 
A 883. 

N. Y.—Potts v. Pardee, 220 N. Y. 
431, 116 NE 78; Ryczko v. Klenotich, 
204 App. Div. 693, 198 NYS 473; 
O’Neill v. Ewert, 189 App. Div. 221, 
178 NYS 506; Shalkowitz v. J. M. 
Horton Ice Cream Co., 172 App. Div. 
211, 158 NYS 519. 

Oh.—Kronenberg v. Whale, 21 Oh. 
A. 322, 153 NE \302. 

R. I1.—Smith v. Hopkins, 131 A 542. 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, Page and note number, 
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General rules 


findings.* 


Wash.—Saari v. Wells, 109 Wash. 
415, 186 P 898; Reynolds v. Pacific 
Car Co., 75 Wash. 1, 134 P5212. ; 

Wis.—Foster v. Bauer, 173 Wis. 
231, 180 NW 817; Paul v. Pfefferkorn, 
172 Wis. 61, 178 NW 247. 

Responsiveness of verdict and find- 
ings to evidence generally see Trial 
[38 Cye 1884, 1925]. 

Weight and sufficiency of evidence 
see supra §§ 1043-1046. 

92. See Trial [38 Cyc 1901]. 

93. See cases infra this note, ' 

{a] Verdict for plaintiif.—Cooke 
v. Edwards, 215 Ala. 8, 108 S 857; 
Stuart v. Doyle, 95 Conn. 732, 112 A 
653; Di Marco v. Chicago, etc., Lum- 
ber Co., 220 Ill. A. 354; Royal Steam 


Heater Co. v. Hilchey, (Mass.) 154 
NE 335. } 
[b] Conclusiveness as to negli- 


gence.—King v. Green, 7 Cal. A, 473, 
Cy Ser errs 

94.. See Negligence [29 Cyc 657]; 
Trial [388 Cyc 1868 et seq]. 

95. See cases infra notes 96-98. 

96. Alamo Iron Works v. Prado, 
(Tex. Civ. A.) 220 SW 282. 

97. Cole Motor Car Co. v. Ludorff, 
61 Ind. A, 119, 111 NE 447; Cobb 
Brick Co. v. Lindsay, (Tex. Civ. <A.) 
277 SW 1107; Logan v. QO’Donnell, 
[1925] 2 Ir, 211. 

[a] Bach ground of negligence 
constitutes a distinct question, and 
proper practice requires a_ special 
verdict to be so framed as to indi- 
cate in what respect the jury agree 
in finding negligence, and this can- 
not be accomplished by the submis- 
sion of an omnibus question in which 
the jury are ,required to find gener- 
ally on the question of negligence. 
Thomas v. Lockwood Oil Co., 178 Wis. 
599, 190 NW 559. 

[b] Speed, control, and lookout.— 
Where the evidence raises issues as 
to defendant’s excessive speed, lack 
of proper control, and failure to 
maintain a proper lookout, it is error 
to fail to submit each issue sepa- 


rately. Salo v. Dorau, 191 Wis. 618, 
211 NW 762. 
98. Rosenthal Dry Goods Co. v. 


Hillebrandt, (Tex. Civ. A.) 280 SW 
882. 
99. Case v. Clark, 83 Conn. 1838, 76 


A, 518; Cobb Brick Co. v. Lindsay, 
(Tex. Civ. A.) 277 SW 1107; Jones v. 
Roche, (Tex. Civ. A.) 244 SW 227; 
Mumme v. Sutherland, (Tex. Civ. A.) 
198 SW 395; Baraboo v. Excelsior 
Creamery Co., 171 Wis. 242, 177'* NW 
36; Kellner v. Christiansen, 169 Wis. 
390, 172 NW 796. 

1. Minor v. Stevens, 65 Wash, 428, 
118 P 318, 42 LRANS 1178. 7 

[a] Contributory negligence. — 
Minor v, Stevens, 65 Wash, 423, 118 P 
313, 42 LRANS 1178, 

@ Cal.—Stanward v. Yellow Taxi- 
cab Co., 75 Cal. A. 96, 241 P 902; Todd 
v. Orcutt, 42 Cal. A. 687, 183 P 963. 

Ind.—Rump v. Woods, 50 Ind, A. 
347, 98 NE 369. 

Kan.—Kinear v. Guthrie, 113 Kan. 
692, 216 P 280; Stafford v. Noble, 105 
Kan. 219, 182 P 650, 

Me.—Meserve y. Libby, 115 Me. 
282, 98 A 754. 
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and support in the evidence.®! The customary rules* 
also control as to the construction and effect of a 
general verdict.°* 

Special findings. 
findings®* prevail®® with regard to the accuraecy,°® 
form,?* and conformity to issues®* of requests for 
such findings, as to the propriety and necessity of 
the submission of special issues,®® as to the necessity 
of findings on special issues submitted,’ and as to 
the construction and operation of special findings.” 
Special verdicts or findings must not be conflicting 
or inconsistent with each other,? and the general 
verdict must not be inconsistent with the special 


The general rules as to special 


Wis.—Loehr v. Crocker, 191 Wis. 
430, 211 NW 302; Loehr v. Crocker, 
191 Wis. 429, 211 NW 302; Loehr v. 
Crocker, 191 Wis. 422, 211 NW 299. 

[a] Particular findings.—(1) A 
finding that plaintiff’s injuries were 
caused solely by the negligence of 
defendant negatives contributory neg- 
ligence. Woodhead vy. Wilkinson, 181 
Call.” (59:9) Sos So leet 0, MAU en 2 Ones 
Redick v. Peterson, 99 Wash. 368, 
169 P 804, (2) A finding that the 
driver did not have his automobile 
under control at the time of the acci- 
dent is, in effect, a finding that he 
failed to operate it with due care 
under the circumstances. Gose v. 
True, 196 Iowa 1094, 198 NW 528. 

j Construction and operation of spe- 
cial interrogatories, verdict or find- 
Tet generally see Trial [38 Cyc 

8 . 

3. See cases infra this note. 

{a] Findings held not conflicting 
or inconsistent.—Opitz v. Schenck, 
178 Cal. 636, 174 P 40; Todd v. Orcutt, 
42 Cal. A. 687, 183 P 963; American 
Motor Car Co. v. Robbins, 181 Ind. 
417, 103 NE 641; Coughlin y. Layton, 
104 Kan, 752, 180 P 805; Hoffman v. 
Charlett, 97 Kan. 553, 155 P 953; An- 
derson v. Sterrit, 95 Kan. 483, 148 P 
625; Wright v. Maddox, (Tex. Civ. 
AY) 288_ SW 560; Williams v. Zang, 
(Tex. Civ. A.) 270 SW 1083; Huxford 
v. Kingsbury, (Tex. Civ. A.) 240 SW 
1028; Manlove v. Lavelle, (Tex. Civ. 
A.) 235 SW 324; Zeidler v. Goelzer, 
182 Wis. 57, 195 NW 849. 

__[b] Findings held conflicting or 
inconsistent.—Zechiel vy. Los Angeles 
Gas, etc., Corp., 183 Cal. 777, 801, 192 
P 720, 722; Reak v. Borsi, 55 Cal. A. 
169, 202 P 951; Williams vy. Zang, 
(Tex. Commn, A.) 279 SW 815; Mar- 
hofke v. Brucken, 191 Wis. 442, 211 
NW 303; Hobbs yv. Nelson, 188 Wis. 
108, 205 NW 918. 

Inconsistent findings generally see 
Trial [388 Cyc 1926]. 

t ; See cases infra this note. 

a 
with general verdict.— Olsen  v. 
Standard Oil Co., 188 Cal. 20, 204 P 
393; Cady v. Sanford, 57 Cal. A. 218, 
207 P 45; Jensen v. Fish, 54 Cal. A, 
304, 201 P 954; American Motor Car 
Co, v. Robbins, 181. Ind. 417, 103 NE 
641; Harker v. Gruhl, 62 Ind. A, 177, 
111 NE 457; Cole Motor Car Co. v. 
Ludorff, 61 Ind. A. 119, 111 NE 447; 
Walkup v. Beebe, 139 Iowa 395, 116 
NW 321; Hoffman v. Charlett, 97 Kan. 
553, (155 'P 953; Marsh v. Boyden, 33 
R. I. 519, 82 A 393, 40 LRANS 582; 
race v. Thorne, 61 Wash, 18, 111 P 

[b] Several defendants.—In an 
action for injuries sustained in a col- 
lision with an automobile, where the 
petition charged that the three occu- 
pants of the automobile were using 
it in an enterprise in which all were 
interested, and the general verdict 
was for plaintiff, a special finding 
that two of the defendants exercised 
no control over the operation of the 
car did not relieve them of liability. 
Cross v. Rosencranz, 108 Kan. 350, 
195 =P s57. 


Finding's held not inconsistent 
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Finding for both parties. Where a cross com- 
plaint is filed, a verdict is not inconsistent which 
finds for defendant on the complaint and for plain- 
tiff on the cross complaint, where there is evidence 
from which the jury might find that the collision was 
due to an accident or that both parties were negli- 
gent.® ; 

In case of several plaintiffs, findings in behalf of 
some and not of others are not necessarily incon- 
sistent.® : 

In case of several defendants. In an action 
against several defendants, where the pleading and 
evidence warrant it, a verdict may be rendered in 
favor of plaintiff as against one or more defendants 
and in favor of the other defendants as against 
plaintiff.7 In conformity with the variance of au- 
thority as to the validity and effect of a verdict 
against the master.alone when sued jointly with the 
servant in an action based solely upon the negli- 
gence of the servant,® the owner of the vehicle 
eannot ordinarily be held liable in an action based 
solely upon the negligence of the driver where the 
finding is in favor of the driver and against the 
owner.® There is authority to the contrary, how- 
ever,!° and the rule does not apply where the owner 
has been guilty of personal negligence.t! A stipula- 
tion that the jury shall find whether defendants 
shall be held jointly liable or whether only one shall 
be held liable does not permit the jury to render 
separate verdicts in different amounts against the 
two defendants.?” 

[§ 1162] 15. Judgment. The judgment, in ac- 
cordance with general rules,‘? must conform to the 


5. Mercer v. Panella, 100 Conn. 
579, 124 A 240. 

6 Dumphy v. Thompson, (N. J. 
Sup.) 130 A 639. But see Ziemann v. 
Miller, 217 App. Div. 819, 217 NYS 
761 (verdict for defendant in per- 
sonal injury action held inconsistent 


with verdict for plaintiff in property 


defendants were 
control 
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the theory that he was merely an oc- 
cupant of the machine, 
allegation of the complaint that both 
in possession and 
of machine 
dicted by such answers. 
Lazaro, 44 Ind, A. 186, 87 NE 97, 88 [e] 


[42.C. de] . 1287 


pleadings, issues, and proof,!4 and to the verdict and 
findings.?° ; 

As to damages. Where, in an action against each 
of two motorists, who contributed to the injury, a 
verdict is entered for plaintiff in each case, a judg- 
ment may be rendered against each defendant for 
the full amount of the damages.1® Where the court 
is permitted by statute to allow double or treble 
damages where tle sole cause of the injury is a 
violation of the ‘‘law of the road,’’ and the com- 
plaint in the action alleges also other causes or 
grounds of injury and a general verdict is rendered 
for plaintiff, without a showing that the verdict was 
based on a violation of such law, the court cannot 
render a judgment for double or treble damages.!* 

[§ 1163] 16. Execution. In actions for personal 
injuries occasioned by the operation of a motor 
vehicle, an execution against the person may issue 
upon the judgment,'* where autLorized generally in 
actions for injuries to the person.!® 

[§ 1164] 17. New Trial. The rules applicable in 
civil actions generally*”® apply as to the grounds for 
a new trial,?+ the granting of a new trial as in other 
instances”? being largely diseretionary,?? as, for 
example, where the ground relied on is that the 
verdict is contrary to, or not sustained by, the 
evidence.** An order vacating a general verdict on 
the ground that it-is contrary to the evidence 
vacates special findings of fact, although conflicting 
with the general verdict.”® 

[§ 1165] 18. Appeal and Error. The rules ap- 
plicable in the case of appeals or writs of error in 
civil proceedings generally?® govern and control mat- 


130 A 267; Denny v. Doe, 116 8S. CG, 
307, 108 SE 95. (4) Examination of 
vehicle by juror. Rudy v. Headley, 
103 Kan. 417, 173 P 913. (5) Experi- 
ment by juror as to visibility. Smel- 
ser v. Barnes, 125 Wash. 126, Sis P 369. 
Newly-discovered evidence.— 
(1) Held ground for new trial. Mc- 


where the 


is not contra- 
Apperson v. 


damage action). ; 

[a] Rule applied as against an 
infant passenger, who was unharmed 
in the accident. Dumphy v. Thomp- 
son, (N. J. Sup.) 130 A 639. 

7. Crain v. Sumida, 59 Cal. A. 590, 
911 P 479; Pierson y. Lyon, 243 Ill. 


370, 90 NE 693. 
liability, see 


Joint and several 
supra § 903. 

8. See Master and Servant § 1602. 

9. Stanger v. Thompson, 153 Minn. 
488, 190 NW 897; Pangburn v. Buick 
Motor Co., 211 N. Y. 228, 105 NE 423; 
Taylor v. Stewart, 175 N. C. 199, 95 
SE 167. 

10. Weil v. Hagan, 166 Ky. 750, 
179 SW. 835. 

ll. Feury v. Reid Ice Cream Co., 
(N. J. Sup.) 126 A 462. 

12. Holmboe v. Morgan, 69 Or. 395, 
138 P 1084, 

13. See Judgments 33 C. J. p 1042, 

14. Dortch v. Reichel Motor Co., 
(Mo. A.) 223 SW 675. 

Conformity of judgments to plead- 
ings, issues, and proof generally see 
Judgments §§ 85-105, 

15:— Reak ’v.. Rorsi, 55, Cal. A. ..169, 
202 P 951; Dare vy. Boss, 111 Or. 190, 
224 P 646. 

{a] Judgmentnotwithstanding ver- 
dict.—(1) Notwithstanding a general 
verdict in favor of plaintiff, if the 
answers to special questions show 
that he was guilty of contributory 


negligence, judgment may be ren- 
dered for defendant. Martin v. Wei- 
cand wellon, wan, Oll wal bs ce 11023 


Hegarty v. National Refining Co., 112 
Kan. 151, 210 P 348; Hanabery v. 
Erhardt,’110/Kan. 715, 205 P 352. (2) 
But one of two defendants is not en- 
titled to a judgment on the answers 
to special interrogatories, notwith- 


standing a verdict for plaintiff, on 


Conformity of judgments to verdict 
and findings generally see Judgments 
§§ 106-117. 

16. Corey v. Havener, 182 Mass. 
250, 65 NE 69. 

Single satisfaction see supra § 903. 

17. Tillinghast v... Leppert, 93 
Conni.« 247.4 105. Ax 615;.. Dunbar Vv. 
Jones, 87), Conn. .253, 87, A .787T. 

18. Dracup v. Lutgen, 125 Misc. 
475, 211, NYS, 306. 

{a] Owner.—Dracup v. lUutgen, 
125 Misc. 775, 211..NYS 305. (action 
for negligence of driver). 

19. See Executions § 1110. 

20. See New Trial [29 Cyc 759]. 

21. See cases infra this note, 

[a] Sufficient grounds.—(1) Fail- 
ure to introduce evidence induced by 
action of court. Alianell v. Schreiner, 
274 Pa. 152,117 A 671. (2) Reference 
to insurance. Edwards vy. Earnest, 
206 Ala. 1, 89 S 729, 22.ALR, 1387; 
Davis v. Saltser, 192 App. Div. 921, 
183 NYS 108; Gregg v. Grant, 46 N. 
B. 138, 44 DomLR 359. (3) Failure 
to submit issues. Hadley v. Carolis, 
22 OntWN 72. (4) Refusal of in- 


structions. Trauerman vy. Oliver, 125 
Va. 458, 99 SE 647. (5) Error in in- 
struction. Evans v. Kent, 28 Ga. A. 


172, 110 SE 685. (6) Withdrawal of 
special interrogatories as to speed. 
Ludke v. Burck, 160 Wis. 440, 152 
NW 190, LRA1915D 968. (7) Unsat- 
isfactory findings. Coop v. Robert 
Simpson Co., 42 Ont. L. 488, 42 Dom 
LR 626. 

{b] Insufficient grounds. — (1) 
Charging defendant with contempt 
before jury. Yarbrough v. Carter, 
179 Ala. 356, 60 S 833. (2) Exclusion 
of newspaper account written by de- 
fendant. Carero v. Breslin, (N. J. 
Sup.) 128 A 883. (38) Misconduct of 
counsel. Townsend v. Poynter, (Del.) 


Manus v. Van Duzer, 193 App. Div. 
593, 184 NYS 420. (2). Held not 
ground for new trial. English v, 
Colorado New Beer Mfg. Co., 77 Colo. 
288, 236 P 783; Andrews v. Olaff, 99 
Conn. 530, 122 A 108; Allen v. Pear- 
son, 89 Conn. 401, 94 A 277; Murphy 
v. Meacham, 1 Ga. A. 155, 57 SE 1046; 
Stevens v. Potter, 209 Ky. 705, 273 
SW 470; Hood v. Stowe, 191 App. Div. 
614, 181 NYS 734; Huxford v. Kings- 
bury, (Tex. Civ. A.) 240 SW 1028. 

22. See New Trial [29 Cye 1008]. 

23. Henry v. lLingsweiler, (Cal, 
A.) 253 P 357; Alianell v. Schreiner, 
bape as BH) TANT eA: cova 

24. See cases infra this note. 

[a] New trial held proper.— 
Clohan v. Kelso, 42 Cal. A.'67, 183 P 
349; Lane v. Ajax Rubber Co., 99 
Conn. 16, 120 A 724; Higgins v. Fork- 
ner, 211 Ky. 588, 277 SW 983; Cocoa- 
Cola Bottling Works v. Lothridge, 
199 Ky. 719, 251 SW 956; Silberman 
v. Huyette, 22 Montg, Co. (Pa.) 39; 
Smith v. Hopkins, (R. I.) 131 A 542; 
Doan v. Neff, 38 Ont. L. 216, 11 Ont 
WN -199. 

{b] New trial held properly re- 
fused.—Paschall v. Sharp, 215 Ala. 
304, 110 S 387; Standard Oil Co. vy. 
Carter, 210 Ala. 572, 98 S 575; Vaveoe 
v. Lee, 180 Cal. 338, 181 P 228; Shea 


‘v. Hemming, 97 Conn. 149, 115 A 686; 


Brown v. New Haven Taxicab Co., 93 
Conn, 251, 105 A 706;. Moody v. Du 
Bois, 29 Ga. A. 652, 116 SE 219; Wat- 
kins v. Brown, 14 Ga. A. 99, 80 SE 
212; Humes v. Schaller, 39 R. I. 519, 
99 A 55, LRA1917B 316; Franey v. 
Seattle Taxicab Co., 80 Wash. 396, 
141 P 890. 

25. Mettlen v. Hendrickson, 110 
Kan. 73, 202 P 586. 

26. See Appeal and Error 3 C. J; 
p 256. f 
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ters of appeal in actions for injuries or damages 
caused by the operation of motor vehicles,” as, for 
example, the necessity of properly saving questions 
for review?’ and their presentation by the record,”® 
the parties entitled to allege error*® or estopped to 


27, See cases infra this note; and aay see Appeal and Error §§ 580-— 


notes 28-36, 

[a] Theories or defenses held not 
relied on in lower court.—(1) The 
doctrine of last clear chance. Rus- 
sell v. Vergason, 95 Conn. 431, 111 A 
625. (2) The validity and force of an 
ordinance prescribing the speed limit 
for automobiles within a certain pre- 
scribed territory in a city. Horace 
F. Wood Transfer Co. v. Shelton, 180 
Ind. 273, 101 NE 718. (38) Sufficiency 
of plea of contributory negligence. 
Beyerle v. Clift, 59 Cal. A. 7, 209 P 
1015. (4) As to the necessity of 
defendant’s servant permitting a 
third person to drive the car tempo- 
rarily. Harris v. Fiat Motors, 23 T. 
L. R. 504. (5) As to negligence of 
plaintiff's minor son, in driving, not 
being imputable to plaintiff, Gustav- 
son v. Hester, 211 Ill A. 439. (6) 
Rule as to adherence to theory pur- 
sued below generally see Appeal and 
Error §§ 618-632. . i 
- [{b] Misstatements in_ briefs. — 
Wedge vy. Gapinski, 177 Wis. 471, 188 
NW 476. : 

{[c] Objections to pleadings. — 
Horace F, Wood Transfer Co. v. Shel- 
ton, 180 Ind, 273, 101 NE 718. 

28. See cases infra this note. . 

[a] Questions sufficiently raised. 
-(1) Constitutionality of speed stat- 
ute. Christy v. Elliott, 216 Ill. 31, 
74 NE 1035, 108 AmSR 196, 1 LRANS 
215, 3 AnnCas 487. (2) As to_hu- 
manitarian doctrine. Castle v. Wil- 
son, (Mo. A.) 183 SW _ 1106. (3) 
Necessity of charge on issue of own- 
ership. Olds Motor Works v. Church- 
ill, (Tex. Civ. A.) 175 SW 785. (4) 
Reference to insurance. Birch,) wv; 
Abercrombie, 74 Wash. 486, 133 P 
1020, 185 P 821, 50 LRANS 59. 

[b] Questions insufficiently raised. 
—(1) Validity of municipal speed 
ordinance. Carradine v. Ford, 195 
Mo. A. 684, 187 SW 285. (2) Owner- 
ship of car causing the injury. Sha- 
piro v. Yellow Cab Co., 177 Wis. 479, 
188 NW 477. (8) Status of car under 
dealer’s license let for hire. Duggan 
v. Woodis, 246 Mass, 431, 141 NI5 124. 
(4) Variance. Carter v. Shugarman, 
197 Ala. 577, 73 S 119; Morrison v. 
Clawk, 196 Ala. 670, 72 S 305; Ottofy 
v. Mississippi Valley Trust Co., 197 
Mo. A. 473, 196 SW 428; Union Trans- 
fer, etc., Co. v. Westcott Express Co., 
79 Misc. 408, 140 NYS 98. (5) In- 
structions as to control at intersec- 
tion. Koehler v. Kendall, (Conn.) 135 
A 390. (6) Instruction giving part 
only of a statute as to duty of driv- 
ers. Mathewson v. Olmstead, 126 
Wash. 269, 218 P 226. (7) In charg- 
ing violation of speed statute as neg- 
ligence per se. Denison v, McNor- 
ton, 228 Fed. 401, 142 CCA 631. (8) 
Reference to insurance. Aronson y. 
Ricker, 185 Mo. A., 528, 172 SW 641. 
(9) As to misconduct of plaintiff's 
counsel in the examination of the 
jury and argument. Hamilton v. 
Larrimer, 183 Ind. 429, 105 NE 43. 
(10) As to contributory negligence 
of occupant, Richard v. Neault, (Me.) 
125 A 524. (11) As to value of dam- 
aged automobile. Chubb v. Zentz, 80 
Pa, Super. 430. (12) As to remarks 
of court as to qualification of driver. 
DeLaney v. HEenderson-Gilmer Co., 
192 N. C. 647, 185 SE 791. (13) As to 
assumption that father was responsi- 
ble for acts of son. Buckey v. White, 
137 Md. 124, 111 A 777. 

[c] Request for submission of 
special issue.—Rosenthal Dry Goods 
Go. v. Hillebrandt, (Tex. Civ. A.) 280 
SW 882. 

Presentation and reservation in 
lower court of grounds of review gen- 
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29. Haugh vy. Kirsch, (Conn.) 135 
A 568; Nelligan v. Fontaine, 225 
Mass, 329, 114 NE 303; Kroell v. Lutz, 
(Mo. A.) 236 SW 424. S 

Record and proceedings not in rec- 
ord generally see Appeal and Hrror 
§§ 1611-2372. 

30. Goff vy. Hubbard, 217 Ky. 729, 
290 SW 696; Jaquith v. Worden, 73 
Wash, 349, 132 P 33, 48 LRANS 827. 

Parties not entitled to allege error 
generally see Appeal and Error §§ 
2588-2637. 

31. Higgins v. Forkner, 211 Ky. 
588, 277 SW 9838; D’ Wolf v. Stix-Baer, 
etc., Dry Goods Co., (Mo. A.) 273 SW 
172; Leahy v. Winkel, (Mo. A.) 251 
SW 483; Schneider v. Hawks, (Mo. 
A.) 211 SW 681; Hoffman v. Hansen, 
118 Wash. 73, 203 P 53. 

Estoppel of party to allege error 
generally see Appeal and Error §8§ 
2606-2637. 

32. Grillich v. Weinshenk, 64 Cal. 
A. 474, 222 P 160; Brkljaca v. Ross, 
60 Cal. A. 431, 213 P 290; Mauchle v. 
Panama-Pacific International Exposi- 
tion Co., (Cal. A.) 174 P 400; King v. 
Green, 7 Cal. A. 473, 94 P 777; Carlson 
v. Kansas City, ete. Auto Transit 
Co., (Mo. A.) 282 SW 1037; Lone Star 
Gas Co. v. Coates, (Tex. Civ. A.) 241 
SW 1111; Luethe v. Schmidt-Gaert- 
ner Co., 170 Wis. 590, 176 NW 62. 

[a] “Trial de novo.—Stidell v. Da- 
vidson, (Wash.) 253 P 458. 

Scope and extent of review gen- 
erally see Appeal and Error §§ 2536-— 
2581. 


32. Cal.—Pope v. Halpern, 193 Cal. 
168, 223 P 470; Haines v. Fewkes, 
190 "Galt. 477") 2139 RP "490% “Billigny. 


Southern Pac. Co., 189 Cal. 477, 209 P 
241; Forrest v. Fink, 71 Cal. A. 34, 
234 P 860. 

Conn.—Avery v. Ginsburg, 92 Conn, 
208, 102 A 589. 

Ind.—Maver v. Mellette, 65 Ind. A. 
54, 114 NE 241, 

Mass.—Buoniconti v. Lee, 234 
Mass. 73, 124 NE 791. 

Tex.—-Dollar Dodge Rent Serv., Inc. 
v. McEwen, (Civ. A.) 273 SW 889. 

Presumptions on appeal generally 
see Appeal and Hrror’§§ 2662-2752. 

34. Jacoby v. Kelley, 296 Fed. 590; 
Goff v. Hubbard, 217 Ky. 729, 290 SW 
696; Fleming v. Holleman, 190 N. C. 
449, 1380 SE 171. 

35. See cases infra this note. 

[a] Verdicts for plaintiff not dis- 
turbed.—(1) In action for injuries to 
pedestrian. Hamilton v, Larrimer, 
183 Ind. 429, 105 NE 43; Wellington 
v. Reynolds, 177 Ind. 49, 97 NE 155; 
Cornforth v. Graham Ice Cream Co., 
109 Nebr. 426, 191 NW 661. (2) In 
action for injuries to bicycle rider. 
Morris v. Standard Oil Co., 188 Cal. 
468, 205 P 1073; Weaver v. Carter,, 28 
Cal. A. 241, 152 P 323; Fame Laun- 
dry Co. v. Henry, (Ind. A.) 131 NE 
411. (8) In action for the death of 
child struck by automobile. Selser 
v. Revol, 152 La. 447, 93 S 675. (4) 
In action for injuries to street la- 
borer. Isgro v. Plankington Packing 
Co., 176 Wis. 507, 186 NW 606. (5) 
In action, for injuries to a street car 
employee injured by automobile while 
oiling the street car tracks. King vy. 
Green, 7 Calo AS 473, 994 Pt 72 2G.) 
In an action for damages to a truck 
resulting from a collision with de- 
fendant’s car. Van Sciver v. Public 
Serv. Ri Cog v0 N. De liels, Lia oA 146r 
(7) In action for damages from col- 
lision between taxicab and team. 
Horace F. Wood Transfer Co. v. Shel- 
ton, 180° Ind.’ 273, 101 NE 718. (8) 
In action for personal injury caused 
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allege error,** the scope and extent of the review,” 
the presumptions on appeal,*? and as to the review 
of matters of discretion** and of findings of fact 
by the jury®® or trial court.*® 

Harmless error. 


In accordance with the general 


by defendant’s bus forcing plaintiff's 
car off the highway. Jensen v. Fish, 
54 Cal. A. 304, 201 P 954. (9) On con- 
flicting evidence as to the negligent 
rate ot speed of a motor truck. Os- 
berg v. Cudahy Packing Co., 198 Ill. 
A, 5651. 


{b] Findings of fact held conclu- 
sive and not aisturbed as to: (1) De- 
fendant’s negligence. and plaintiff’s 
contributory negligence. Thompson 
v. Harry W. Smith Auto Livery Co., 
155 Minn, 358, 1983 NW 5938; Pisarke 
v. Wisconsin Tunnel, etc., Co., 174 
Wis. 377, 183 NW 164. (2) Negli- 
gence in striking pedestrian crossing 
Street. Dewhirst v. Leopold, 194 Cal. 
424, 229 P 30; Haines v. Fewkes, 190 
Cal. 477, 213 P 490. (3) Negligence 
of driver of automobile which killed 
pedestrian. Collom v. Bloch, 70 Cal. 
A. 33, 232 P 486. (4) Driver’s negili- 
gence as to speed. Werner v. Yeliow 
Cab Co., 177 Wis. 592, 188 NW 77. 
(5) Negligence of defendant’s sery- 
ant in driving a motor truck in col- 
lision with bicycle rider, and rider’s 
freedom from contributory negli- 
gence. Nordyke, ete., Co. v. Smith, 
76 Ind. A. 72, 131 NE 414. (6) The 
Ownership and control of the auto- 
mobile. Warrington v. Byrd, (Mo. 
A.) 181 SW 1079. (7) Automobile 
accident causing plaintiff’s injuries. 
Jopn sam vy. Hunter, (Wash.) 251 P 

Review of questions of fact, ver- 
dict and findings generally see Appeal 
and Error §§ 2850-2877. 

36. See cases infra this note. 

[a] Findings by court held con- 
clusive and not disturbed as to: (1) 
Automobile driver’s negligence and 
plaintiff's contributory negligence. 
Whitmore vy, Smith, 75 Cal. A. 125, 
241 P 919; Jordan v. Apter, 93 Conn. 
802, 105 A 620. (2) Negligence in 
case of a motor vehicle meeting fire 
apparatus. Brockstedt v. Meltzer, 
CN. J.) Lit A812). 6) Contributory 
negligence and the last clear chance 
doctrine in case of automobile col- 
lision. Rodgerson y. LeBaron, 58 
Cal. A. 665, 209 P 216. (4) Contribu- 
tory negligence of pedestrian cross- 
ing street. Off v. Crump, 40 Cal. A. 
173, 180 P 360; Dollar Dodge Rent 
Serv.; Inc. v. McEwen, (Tex. Civ. A.) 
273 SW _ 889. (5) Plaintiff's negli- 
gence as to speed in case of collision 
at street intersection, Schneider v. 
Steindler, 188 Wis. 129, 205 NW 797. 
(6) Truck driver’s negligence in fail- 
ing to give warning and in negli- 
gently stopping the truck by reason 
of which plaintift’s bicycle was 
caused pay ceiide therewith. Freed- 
man vy, enhalter B i 
ot 518, 182 P 843. eee: ae 

b] Findings and jud ent for 
plaintiff not cistarhea Gee in- 
Juries received by being struck by 
automobile, Whitmore v. Smith, 75 
Cali vAn hyena 919.3) (Bryan Vv; 
Blodgett, 117 Wash. 556, 201 P 758. 
(2) In action for death of automobile 
driver, by girder on motor truck 
placed across the road after dark. 
Miller v. Lyons, (Cal.) 252’ P 330. 

[ec] Findings and judgment for 
derendant not disturbed.—(1) In ac- 
tion for injuries to pedestrian cross- 
ing street. Laughlin vy. Seattle Taxi- 
cab, etc., Co., 84 Wash. 342, 146 P 847. 
(2) Extent of plaintiff’s injuries. 
Phillips v. Cason, 153 La. 56, 95 S 400, 

[d] Conclusions of law.—Rice v. 
Foley, 98 Conn, 372, 119 A 353. ' 

[ej] Trial de novo.—Stidell v. Da- 
vidson, (Wash.) 253 P 458 (while the 
appellate court will hesitate to dis- 
turb. findings of trial court sitting 
without a jury in an action for dam- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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rules,*7 a judgment will not be interfered with be- 
-eause of error which is favorable®* or not preju- 
dicial*® to the party complaining, as, for example, 
with reference to the pleadings;*° in the conduct 
of the trial;*1 the examination of witnesses;?? the 
admission,*® production,## or exclusiont® of evi- 


ages from a collision of automobiles, 
it is not concluded by such findings, 
under a statute which gives it a right 
to try the case de novo). 

Review of findings by court gen- 
iad see Appeal and Error §§ 2853-— 

37. Harmless or prejudicial error 
generally see Appeal and Error §§ 
2878-3055. 

ss. Ark.—Byrd v. Galbraith, 288 
SW 717. 

Cal.—Berkovitz v. American River 
Gravel Co., 191 Cal. 195, 215 P 675; 
Sacramento v. Hunger, (A.) 249 P 
223; Connerly y. Correia, 66 Cal. A. 
570, 226 P 841. 

Ky.—Wight vy. Rose, 209 Ky. 803, 
273 SW 472. 

Md.—Bailey v. Ford, 135 A_ 835. 

Mich.—Jolman y. Alberts, 192 Mich. 
215, 158 SW 170. 

N. C.—Kepley y. Kirk, 191 N. C. 
690, 132 SE 788. 

Errors favorable to party com- 
plaining generally see Appeal and 
Error §§ 2887-2896. 

39. McKenzie vy. Randolph, (Mo.) 
257 SW 126; Malone v. Small, (Mo. 
A.), 291 SW .163. 

' 40. See cases infra this note. 

[a] Errors held harmless to de- 
fendant.—Gardiner v. Solomon, 200 
Ala. 115, 75 S 621, LRA1I917F 380; 
Morrison v. Clark, 196 Ala, 670; 72 S 
305; Stanward v. Yellow Taxicab Co., 
75 Cal. A. 96, 241 P 902;:Horace F. 
Wood Transfer Co. v. Shelton, 180 
Ind. 273, 101 NE 718; Fame Laundry 
+ Cow. Henry. Gnd Aoiy1sLiNbe4it; 
Rudd v. Jackson, (lowa) 207 NW 342; 
Mann v. Woodward, 217 Ky. 491, 290 
SW 333. 

_{b] Error held harmless to plain- 
tiff.— Renfroe v. Collins, 201 Ala. 489, 
18: 9Si03895; 

[ec] Error held prejudicial.—Cook 
v. Standard Oil Co., 15 Ala. 448, 73 
S-76 3. 

Harmless or prejudicial errors in 
pleadings generally see Appeal and 
HBrror §§ 2901-2921. 

41. Moreno v. Los Angeles Trans- 
fer) Co, 144) Cal. Ail 551,:186 P 800; 
Dillon v. Plimpton, 239 Mass, 588, 
132 NE 415. 

[a] Conduct of jury.—Brawner v. 
Hooper, (Md.) 135 A 420. 

[b] Roference to fact of insur- 
ance as harmless error: (1) Generally. 
Feore v. Trammel, 212 Ala. 325, 102 
S 529; Nichols v. Nelson, (Cal. A.) 
252 P 739; Sutzer v. Allen, 236 Mich. 
1, 209 NW 918; Morris v. Montgom- 
,ery, 229 Mich. 509, 201 NW 496. (2) 
Cured by instructions to disregard. 
Nichols v. Nelson, (Cal, A.) 252 P 
- 739; Baldarachi v. Leach, 44 Cal. A. 

603, 186 P 1060; O’Conner v. Zavaritis, 
95 Conn; 111, 110° 'A. 878; Sutzer v. 
Allen, 236 Mich. 1, 209 NW _. 918; 
Fuller v. Magatti, 231 Mich. 213, 203 
NW 868; Jones v. Sinsheimer, 107 Or. 
491, 214 P 375; McGinn vy. Comstock, 
(R. I.) 106 A 222; Edwards v. Lam- 
bert, 121 Wash. 380, 209 P 694; Sam- 
uels v. Hiawatha Holstein Dairy Co., 
115 Wash. 343, 197 P 24; Ambrose v. 
Young, 100 W. Va. 452, 130 SE 810; 
Heintz v. Schenck, 176 Wis. 562, 186 
NW 610. (3) Admission as compe- 
tent evidence. Gianini v, Cerini, 100 
Wash. 687, 171. P 1007. (4) Casual 
admission. Gianini v. Cerini, 100 
Wash. 687, 171 P1007. (5) Introduc- 
tion by complainant. Sims v. Martin, 
33 Ga. A. 486, 126 SE 872; Jones v. 
Sinsheimer,. 107 Or. 491, 214 P 3875. 
(6) Withdrawal. of question before 
answer. Ingram vy. Robinson, 199 Ky. 
631, 251 SW 655.. (7) But misconduct 
of plaintiff’s counsel in offering to 
prove that defendant carried an in- 
demnity insurance, and that his at- 
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torneys were paid by insurer, was not 
cured by instructions that defendant 
was not liable unless at the time of 
the accident the car was used in his 
business. Martin v. Lilly, 188 Ind. 
139, 121 NE 483. (8) Error cannot be 
cured by remittitur where any ap- 
preciable part of damages is due to 
evidence of insurance. Lone Star 
Gas Co. v. Coates, (Tex. Civ. A.) 241 
SW °1111. 

Conduct of trial as harmless or 
prejudicial error generally see Appeal 
and HMrror §§ 2929-2947. 

42. Cal.—Saylor v. Taylor, 42 Cal. 
A. 474, 183 P 843; Scrage v. Sallee, 
Jan@al Ace tse. 140 be 706. 

: Camlagaieieod ser v. Sevigne, 154 NE 
765. 

N.- C.—DeLaney v. Henderson-Gil- 
mer Co., 192 N. C. 647, 1385 SE 791. 

Utah.—Coke y. Timby, 57 Utah 538, 
192 P 624. 

Vt.—Tyrrell v. Goslant, 93 Vt, 63, 
106 A 585. 

43. Ala.—Taxicab, etc., Co. v. Ca- 
baness, 9 Ala. A, 549, 63 S 774. 

Cal.—Idemoto. v. Scheidecker, 193 
Cal. 653,,226 P 922. 

Iowa.—Strever v. Woodward, 178 
Iowa 30, 158 NW 504. 

Md.—East Baltimore Transfer Co. 
v. Goeb, 140 Md. 534, 118 A 74. 

Wis.—Koenig v. Sproesser, 161 
Wis. 8, 152 NW 473. 

[a] Errors in admission of evi- 
dence held harmless.—Windham vy. 
Newton, 200 Ala. 258, 76 S 24; Bail- 
largeon v. Myers, 180 Cal. 504, 182 P 
37; Meier v. Wagner, 27 Cal. A. 579, 
150 P 797; Haugh v. Kirsch, (Conn.) 
135.A 568; Walldren Express, etc., Co. 
Vey Krug, 2902 4726 126" NE 59/7; 
Fame Laundry Co. v. Henry, (Ind. 
A.) 131 NE 411; Norris v. West, 78 
Ind. A. 391, 129 NE 862; Felder v. 
Wilbers, 208 Ky. 830, 271 SW 1096; 
Snibbe v. Robinson, (Md.) 135 A 838; 
Epstein v., Ruppert, 129 Md. 432, 99 A 
685; Walsh vy. Feinstein, 251 Mass. 
109, 146 NE 355; Koch v. Lynch, 247 
Mass. 459, 141 NE 677; Whitman v. 
Collin, 196 Mich, 540, 162 NW. 950; 
LaDuke v. Dexter, (Mo.) 202 SW 254; 
Pyeatt v. Anderson, (Tex. Civ. A.) 
264 SW 302; Huxford v. Kingsbury, 
(Tex, Civ. A.) 240 SW 1028; Boedd- 
cher v. Frank, 48 Utah 363, 159 P 
634; Ryder v. Hayward, 98 Vt. 106, 
126 A 491, 36 ALR 453; Wellman v. 
Mead, 93 Vt. 322, 107 A 396; Samuels 
v. Hiawatha Holstein Dairy Co., 115 
Wash, 3438, 197,P 24; Dormeyer vy. 
Hall, (Wis.) 212 NW 257; Siegel v. 
Watson, 181 Wis. 619, 195 NW 867; 
Koenig v. Sproesser, 161 Wis. 8, 152 
NW 473. 

{b] Brror in admission cured by 
instructions.—Shupe v. Rodolf, 185 
Cal. 371, 197 P 57; Korn v. Congdon, 
(R., I.) 186 A 11; Samuels v. Hia- 
watha Holstein Dairy Co., 115 Wash. 
34a, Mota ade 

{c] Error in admission held pre- 
judicial.—cC. C. Snyder Cigar, etc., Co., 
v. (Stutts, “214 Alas “132; 107) Sits; 
Mumme v. Sutherland, (Tex. Civ. A.) 
198 SW 3:95; Birch v. Abercrombie, 
74 Wash. 486, 133 P 1020, 135 P 821, 
50 LRANS 59. 

Erroneous admission of evidence as 
harmless error generally see Appeal 
and Error §§ 2952-2983. 


44, Kellner v. Christiansen, 169 
Wis. 390, 172 NW 796. 

45. Ala.—Feore v. Trammel, 212 
Ala. 325, 102 S 629. 

Cal.—Billig v. Southern Pac, Co., 


US Oe Cale 4 Tile roe eal, 

Iowa.—Shields v. Holtorf, 199 Iowa 
37, 201 NW 63. 

Kan.—Johnson vy. Iola, 109 Kan. 
670, 202 P 84. 

Ky.—Mann y. Woodward, 217 Ky. 
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dence; in the arguments and conduct of counsel ;** 
in directing or refusing to direct a verdict;*” or in 
the submission or withdrawal of issues or ques- 
tions.48 So, also, a judgment in such an action will 
not be reversed for harmless or nonprejudicial error 
in the instructions given,*® or in the failure or 


491, 290 SW 3338. 

Md.—Brawner v. Hooper, 135 A 
420; State vy. Phillinger, 142 Md. 365, 
120 A 878. 

Mass.—Cook v. Farnum, 154 NE 

232 


hs 

Mich.—Anderson v. Lynch, 
Mich, 276, 205 NW 134. 

Pa.—Frank v. Cohen, £88 Pa. 221, 
135. A 624, 


Wash.—Shilliam v. Newman, 94 
Wash. 637, 162 P 977. 

[a] Errors in exclusion held 
harmless.— Whatley v. Nesbit, 204 


Ala. 334, 85 S 550; Haigh vy. Hill, 65 
Cal. A. 517, 224 P 474; Ogden v. Lee, 
61 Cal. A. 493, 215 P 122; Schultz v. 
Starr, 180 Iowa 1319, 164 NW 163; 
Himmelwright v. Baker, 82 Kan, 569, 
109 P 178; Mann y. Woodward, 217 

Ky. 491, 290 SW 333; Brawner v. 

Hooper, (Md.) 135 A 420; State v. 

Phillinger, 142 Md. 365, 120 A 878, 

Brown v. Mitts, 187 Mich. 469, 153 

NW 714; Edwards v. Yarbrough, (Mo. 

A.) 201 SW 972; Dumphy v._Thomp- 

son, (N. J. Sup.) 130 A 639; Pyeatt v. 

Anderson, (Tex. Civ. A.) 264 SW 302. 
[b] Erroneous exclusion held 

prejudicial.Frederick Figge Co. Vv. 

Stevenson, 138 NYS 98. 

{c] As to insurance.—Uninsured 
defendant cannot rightfully complain 
because he was not permitted to tell 
the jury that he was not covered by 
insurance, and that questions relative 
to the juror’s connection with an in- 
surance company did not apply to 
him where the purpose of the inter- 
rogation was proper to enable plain- 
tiff to secure an impartial jury. Ma- 
lone v. Small, (Mo. A.) 291 SW 163. 

Exclusion of evidence as harmless 
error generally see Appeal and Error 
§§ 2986-3004. 

46. Rudy v. Headley, 103 Kan, 417, 
173 P 9138; Anderson v. Matt, 223 
Mich, 534, 194 NW 599; Niedzinski v. 
Coryell, 215 Mich. 498, 184 NW 476; 
Marsh v. Burnham, 211 Mich. 675, 
179 NW 300; Church vy. Larned, 206 
Mich. 77, 172 NW 551; Ryder v. Hay- 
ward, 98 Vt. 106, 126 A 491, 36 ALR 
453; Johnson vy. Hunter, (Wash.) 251 
P 123, 

Cross references: 

Harmless error in arguments and 
conduct ‘of counsel generally see 
Appeal and Error § 2938. 

Prejudicial error in arguments and 
conduct of counsel generally see 
Appeal and Error § 2939. 

Reference to insurance see 
note 41 [b]. 4 
47. See case infra this note. 
[a] Error held prejudicial. — 

Where,’ in an action against father 

and son, for injuries caused by the 

father’s automobile, when negligently 
operated by the son, it is clearly 
proved by uncontroverted testimony 
that the son was not acting as the 
agent or servant of the father, it is 
prejudicial error to refuse to direct 

a verdict in favor of the father. Mc- 

Cullough v, Harshman, 99 Okl. 262, 

220) Py 5D. 

48. See cases infra this note. 

[a] Errers held harmless.—Napier 
v. Patterson, (lowa) 196 NW 73; 
Snyder v. Western Union Tel. Co., 
(Mo. A.) 277 SW 362; Reynolds v. 
Pacific Car Co; T& >Wash.) 1, 11 34;7P 
512; Burger v. Taxicab Motor Co., 66 
Wash, 676, 120 P 519. 

Harmléss error in submitting or 
withdrawing issues or questions gen- 
grey. see Appeal and Error §§ 3009- 
3012. : 

49. Cal.—Idemoto v. Scheidecker, 
193° Cal. (653, .226 °P 922; Olsen_.v, 
Standard Oil Co., 188 Cal. 20, 204 P 
393; Freeman v. Adams, 65 Cal. A. 
225, 218 P 600; Blackwell v. Ameri- 
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refusal to give requested instructions;®° nor will 
such a judgment be reversed for harmless or non- 


prejudicial errors in the verdict 


ings,°** or in the findings of fact and conclusions of 


law by the court.®? 
Disposition of cause. 


[§ 1166] A. In General.** 


Nominal damages. 


ant and an injury to plaintiff’s 


can Film Co., 48 Cal. A. 681, 
192 P 189. 
ee .—Stansfield v. Wood, 231 Ill, A. 
Kan.—Johnson y. Iola, 109 Kan. 
670, 202 P 84; Himmelwright v. 
Baker, 82 Kan, 569, 109 P 178. 
Ky.—Bruce y. Callahan, 185 Ky. 1, 
213: SW 557; Taylor v. Harding, 182 
Ky. 236, 206 SW 285. 
Mass.—Quinlan v. Hugh Nawn 
Contracting Co., 235 Mass. 190, 126 
NE 369. 
Mo.—Heryford v. Spiteaufsky, (A.) 
200 SW 123; Ottofy v. Mississippi 
Valley Trust Co., 197 Mo. A. 473, 196 


Inc., 


SW 428. 
Mont.—Rohan y. Sherman, 61 Mont. 
5192024749. 


N. C.—Kepley v. Kirk, 191 N. C. 
690, 182 SE 788. 

Wash. .—Johnston v. Elmore, 251 P 
558, 

{a] Brrors in instructions held 
harmless.—Denison v. McNorton, 228 
Fed. 401, 142 CCA 631; Dewhirst v. 
Leopold, 194 Cal. 424, 229 P 30; Ide- 
Scheidecker, 193 Cal. 653, 
Sacramento v. Hunger, 
AY) 249) P2235" Dillon iyi “Pru- 
dential Ins. Co., 75 Cal. A. 266, 242 
P 736; Collom wv. Bloch,’ 70) Cal/-Ar- 33, 
232 P 486; Randolph v. Hunt, 41 Cal. 
Ae TOP LIsaP 358s Potter vy, Back 
Country Transp. *Co.; "33° Cal, Av 24, 
164 P 342; Hensen v. Connecticut Co., 
98 Conn. 71, 118 A 464; Hudson v. 
Devlin, 28 Ga. A. 458, 111 SE 693; 
Wellington v. Reynolds, 177 Ind. 49, 
97 NE 155; Gipe v. Lynch, 155 Iowa 
627, 186 NW 714; Freeman y. Green, 
(Mo, A.) 186 SW 1166; Jordan v. 
Interurban Motor Lines, Inc., 182 N., 
C. 559,109 SE 566; Edwards Vv. Lam- 
bert, 121 Wash. 380, 209° P 694. 

[b] Error in instructions cured by 
verdict or judgment.—Jacob v. Ivins, 
250 Fed. 431, 162 CCA 501; Meyers v. 
Bradford, 54 Cal. A, 157, 201 P 471. 

{c] Errors in instructions held 
prejudicial. Renfroe vy. Collins, 201 
Alla) -489,°°78' S' 396; Berkovitz  v. 
American River Gravel Co., 191 Cal. 
195, 215 P 675; Daily v. Maxwell, 152 
Mo. A} 415, 133 SW 351; Blake v. 
Brown, 180 NYS 441; Stoddard v. 
Smathers, 120 Wash, 53, 206 P 933; 
Eddy v. Spelger, 117 Wash, 632, 201 
P 898 

[ad] Inconsistent instructions. — 
Blackwell v. American Film Co., Inc., 
ASEC ale Ary GO lan Loca. LS.9), ; 

{e] Imaccuracy in language. — 
Baillargeon v. Myers, 180 Cal. 504, 
182 P 37; Wellington v. Reynolds, 


Inasmuch 
vehicles are personal property,®® questions of dam- 
ages thereto are governed by the rules relating to 
personalty generally,®° so far as applicable. 
narily, one whose motor vehicle has been tortiously 
injured by another is entitled to recover a fair and 
reasonable compensation for the injuries suffered,°+ 
according to the circumstance of the particular 
case 3°? and in general the damages to be recovered 
are substantial “rather than nominal.* 

Nominal damages only may 
be recovered where there has been negligence on the 
part of defendant, but no actual damage has been 
sustained,®* or where a tort on the part of defend- 
motor vehicle are 
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or special find- 


ordered.°? 


The general rules®* control 
: XV. 
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as to the disposition of the cause, as, for example, 
as to whether the judgment will be affirmed®* or 
reversed,®> or whether a final judgment will be 
entered in the appellate court,°° or a new trial 


DAMAGES TO MOTOR VEHICLES 


[By Eustace W. Tomurnson] 


as motor 


Ordi- 


as possible.”° 


7 Ind 49 Sor NALS 5. 

50. Blackwell v. American Film 
Con dnex 4s Cale ACG Sd atoms tL Sor 
Surry v. Seattle Taxicab Co 117 
Wash, 559, 201 P 754. 

[a] Errors in failure to give in- 
structions held harmless.—Wight v. 
Rose, 209 Ky. 8038, 273 SW 472; Coyne 
v. Maniatty, 235 Mass. 181, 126 NE 
Bwlthe 

{b] Errors in refusal to give in- 
structions held harmiess.—Mayer v. 
Mellette, 65 Ind. A. 54, 114 NE 241; 
Schultz v. Starr, 180 Iowa 1319, 164 
NW 163; Mann v. Woodward, 217 Ky. 
491, 290 SW 333; Webb v. Moore, 136 
Ky. 708° 125 “SW 152; Koenig. v. 
Sproesser, 161 Wis. 8, 152 NW 473. 

51. Wrage v. King, 114 Kan. 539, 
220 P 259; Hughes v. Hudson-Brace 
NMOotor {COs mI ane Boe a0 i et Son 
Temple Lumber Co, v. Living, (Tex. 
Civ. A.) 289 SW 746. 

Harmless errors in verdicts gen- 
erally see Appeal and Error §§ 3038, 


3039. 

52. Slater v. Friedman, 62 Cal. A. 
668, 217 P 795; Avery v. Ginsburg, 
92 ‘Conn, 208, 102 A 589. 

Harmless errors in findings of fact 
and conclusions of law generally see 
Appeal and HMrror §§ 3040-3045. 

53. Determination and disposition 
of cause on appeal generally see 
Appeal and HPrror §§ 30938-3314. 

54. Hanson y. Texas Co., 3 La. A. 
46; Yanz v: Grad, 84 Mise. 110, 146 


NYS 338; Magee v. Cavins, (Tex. 
iv AL) TO TA'SiW* LOLS: 

55. Ala.—Jackson vy. Vaughn, 204 
Ala. 548, 86 S 469. 

Cal.—Forrest v. Fink, 71 Cal. A, 34, 
234 P 860. : 

Tll.—Freeman v. Dixon, 233 Ill, A. 
196. 

Ind.—Schindler v, Kappler, 77 Ind. 
ACTS Sova: ING oo). 

N. Y.—Ladhman v. Young, 145 NYS 
1089. 

Vt.—Duprat y. Chesmeore, 94 Vt. 
21S VO MAN 305: 

56. eee v. Pastorelli, 240 Mass. 
104, 182 NE 716; Way v. Guest, (Tex. 
Civ. AL)? 272 SW 217, 


57. Conn.—Haugh y. Kirsch, 135 
A 568. 

Mass.—Coope _ v. Scannell, 238 
Mass, 288, 130 NE 494. 

Mo.—Miller v. Wilson, (A.) 288 SW 
997. 

N. Y.—Pritz v. Carnot, 179 NYS 
164. 

W. Va.—Colebank v. Standard Ga- 
136° Cary XUbin Wie Via 389% 84a Sin) 

bul, 


shown, but there is no evidence of actual damage.*® 

Exemplary damages.°* 
be recovered from one who was guilty of malice, 
wantonness, or gross negligence in causing the in- 
jury complained Ones 

Duty to minimize damages.*® 
motor vehicle injured by another’s wrong or negli- 
gence must use all reasonable efforts to minimize 
the damage,®® and it is his duty to save defendant 
from unnecessary and unreasonable liability for 
loss of use of ite car by, having it- repaired as early 


Exemplary damages may 


The owner of a 


A plaintiff who used his automobile 


in the livery business, and who hired no other 
car while his own was being repaired after an in- 
jury, cannot recover for the loss of his time and 


Fng.—Sandys v. Harrison, [1926] 
Ir. 243. 

Ont.—Marshall v. Gowans, 24 Ont. 
L. 522, 3 OntWN 69, 20 OntWR 38; 
Judson v. Haines, 16 OntWN_ 73 
[granting new trial 42 Ont. L. 629, 
14 OntWN 131, 43 DomLR 227]. 

Ordering new trial on appeal gen- 
erally see Appeal and Error §§ 3232— 
3247. 

58. Claim for damages as lien on 
car see supra § 965 

Damages for: 


Injuries to animals see Animals 
§§ 538-540. 
Personal injury or death see Dam- 


ages § 150 et seq. 

59. See supra § 238. 

€0. Damages to personal property 
trig bag see Damages? 1? C. J. p 

61. Cook v. Packard Motor Car 
Co., 88 Conn. 590, 92 A 413, “LRA 
1915C 3819; Castle v. Zorilla, 8 Porto 
Rico Fed. 491. 

62. Cook vy. Packard Motor Car 


Co., 88 Conn. 590, 92 A 4138, LRA 
1915C, 819. 

63. Cook v. Packard Motor Car 
@ozssupra- 


64. Nominal damages in general 
see Damages §§ 58-67. 

65. Hardware Mut, Casualty Co. 
v. Union Transfer, ete., Co., 205 Ky. 
651, 266 SW 362; Robson v. Zum- 
stein Taxicab Co., 198 Ky. 365, 248 


SW 872 

[a] Directing a verdict for de- 
fendant is error, although plaintiff 
has failed to show a depreciation in 
the value of the car, where there is - 
evidence of defendant’s negligence 
and that injury resulted, in view of 
plaintiff's right to nominal damages. 
Hardware Mut. Casualty Co. v.. Union 
Transfer, etc., Co., 205 Ky. 651, 266 
SW 362 

66. Exemplary damages in general 
see Damages §§ 268-298. 

67. Jones v. Colvard, 215 Ala, 216, 
109 S 877; McKenzie v. Randolph, 
(Mo. A.) 238 SW 828 [rev on other 
grounds 257 SW 126]; Lumpkin v. 
Mankin, -1386 S. C. 506, 184 SH 508; 
R. J. Reynolds Tobacco Co. v. Atlan 
tic) Coagst* Line RR. “Cowidlsiuiss Chee Oss 
126 SE 449. 

68. Duty to prevent or reduce 
damages in general see Damages § 96> 

69. Coleman v. Levkoff, 128 S. C. 
487, 122 SE 875. 

70. Rosenstein v. Bernhard, etce., 
pee Co,;” 192° Towa’ 405; 180 NW 

Damages for loss of use of car 
see infra § 1171. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of profits, in the absence of proof that no other 
car was available for hire in the market at that 
time." 

[§ 1167] B. Elements of Damages. When an in- 
jured car is susceptible of restoration, the reason- 
able cost of restoring it to its original condition 
is ordinarily one of the elements of damage,7? 
whether or not such sum has actually been ex- 
pended,*? and the depreciation in the market value 
of the ear is recoverable,“* unless repairs made 
upon it, the cost of which is recovered, have restored 
it to the condition in which it was immediately 
before the injury.” An allowance for towage’® and 
storage’? of a damaged automobile, pending repair, 
and for the cost of preserving it,’* is proper. 

Loss of use of a motor vehicle, pending its repair 
after an injury, is generally recognized as an ele- 
ment of damage, if claimed in an action to recover 
the cost of repairs, when the car is used for the 
purposes of business or as a source of profit,”® but 
the authorities differ as to whether or not it is 
such in the ease of an automobile used only for 
pleasure.*° In a number of the cases the rule is 
stated without exception that substantial damages 
for the deprivation or loss of the use of a motor 
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vehicle as the result of an injury thereto are prop- 
erly recoverable,*! and, by some authorities, it is 
expressly held that such recovery may be had al- 
though the precedent use of the injured car was 
wholly for pleasure and not for profit;®? but by 
other authority it is held that damages for depri- 
vation of the use of an automobile used only for 
pleasure are not recoverable, on the ground that 
there is no basis for estimating damage and it is 
highly speculative.8* The loss of use for which 
damages are recoverable is limited to the time rea- 
sonably necessary for repairs,®4 and no recovery can 
be had for a loss of use occasioned by plaintiff’s 
delay in having the car repaired,®° nor in the ab- 
sence of a showing that the repairs were made 
with reasonable promptness;°° but the time neces- 
sarily consumed in making proper repairs is an 
element of the damage, notwithstanding a substan- 
tial portion of such time is due to delay in securing 
necessary parts from a. distant place.®* It is im- 
material whether plaintiff actually hired another 
car or expended money as a result of the loss of 
use of the vehicle damaged, or went without any 
car while repairs were being made,** and his dam- 


71. » Conley v. Kansas City R. Co., 


Mo. An} 259°" SW 153’) [certiorari 
quashed State v. Trimble, (Mo.) 260 
SW 746]. 

72. Cooke v. Edwards, 215 Ala. 8, 


108 S 857; Plylar v. Jones, 207 Ala. 
372, 92 S 445; Sherwood v. American 
R. Express Co., 158 La. 43, 103 S 436; 
Patane v. State, 114 Misc. 713, a 
NYS. 225; Texas Power, etc., Co. . 
Hale, (Tex. Civ. Boe | 376 Sw 746, 
See Offner v. Wilke, 208 Ill. A. 4638. 
- 73. Menefee v. Raisch ImprsCo., 
(CaltTA.) > 248 8Pi10315- Kincaid ~v. 
Dunn, 26 Cal.. A. 686, 148 P 235; 
Bianchi v. Mussachi, 1 La. A. (Or- 
leans) 291;.Maurer v. Simon, (N. J. 
- Sup.) 133° A 79: 

74. Cooke v. 
108 S 857; Larson v. Long, 74 Colo. 
152, 219 P 1066. 

75. Sherwood v. American R. Ex- 
press Co., 158 La. 43, 103 S 436; 
Patane v. State, 114 Misc. 713, 186 
NYS 225. 

76. Conley v. Kansas City R. Co., 
(Mo. A.) 259 SW 153 [certiorari 
quashed State v. Trimble, (Mo.) 260 
SW 746]. 

77. Conley v. Kansas City R. Co., 
supra [certiorari quashed State v. 
Trimble, supra]; Butterworth v. Har- 
risburg. R.~ Co., 30°°Pa. Dist. 492. 
Compare Dillon v. Mundet, 145 NYS 
975 (holding that the cost of storing 
a damaged car, on which no repairs 
were made, until it could be ex- 
changed for another car, is not re- 
coverable). 

78. Gilwee v. Pabst Brewing Co., 
195 Mo. A. 487, 193 SW 886; Metcalf 
v. Mellen, 57 Utah 44, 192 P 676. 

79. Ala.—Plylar v. Jones, 207 Ala, 
872, 92 S 445, 

Cal.—Lyle v. Seller, 70 Cal. A. 300, 


233 P 345. 
Ill—Koch v. Pearson, 219 Ill. A. 
468. See Lawndale Steam Dye 


Works v. Chicago Daily News Co., 
189 Ill, A. 565. 

N. Y.—Patane v. State, 114 Misc. 
713, 186 NYS 225; Naughton Mul- 
grew Motor Car Co. v. Westchester 
Fish Co., 105 Misc. 595, 173 NYS 437; 
Cardozo Vv. Bloomingdale, 79 Misc. 
605, 140 NYS 377; Donnelly v. Polia- 
koff, 79° Mise. 250, =139' NYS 999 
Bondy v. New York Oity RA Co. 56 
Mise. 602, 107 NYS 31; Foley v. 
Forty- -Second Stpcetes RR: Co., 52 Misc. 
WS 3 ue Ol AN YS eT 805 Goldshear v. 
Blank, 168 NYS 628. 

Oh,-Mayer v7, Conn, 12 Oly An lio 

Utah.—Bergstrom Vv. Mellen, 57 
Utah 42, 192 P 679. 

And see infra this section text and 
note 81. 


Edwards, 215 Ala. 8, 


80. See cases infra notes 81-83. 

81. Ala.—Cooke vy. Edwards, 215 
Ala. 8, 108 S 857. 

Cal. ’ “Meyers v. Bradford, 54 Cal. 
AAS 7,208 471. 

Conn.—Doolittle v. Otis El. Co., 98 
Conn. 248, 118 A 818; Hawkins y. 
Garford Trucking Co., ‘Inc., 96 Conn. 
337, 114 A 94 

Iil.—Latham v. Cleveland, etc., R. 
Co., 164 Ill. A. 559; Crossen v. Chi- 
caBo, ete., Electric: R.'Co.,:158 Ill. A. 


Iowa.—Lonnecker v. Van Patten, 
179 NW 4382- 

Ky.—Southern R. Co. v. Kentucky 
Grocery Co., 166 Ky. 94, 178 SW 1162. 

La.—Sherwood v. American R. Ex- 
press Co., 158 La. 43, 47, 103 S 436 
hquotiCwisT: 

Md.—Fisher v. City Dairy Co., 137 
Md. 601, 113 A 95; Washington, etc., 
R. Co. v:+Fingles, 135° Md: 574, 579; 
109 A 431 [quot C. J.]. 

Mo.—Gilwee y. Pabst Brewing Co., 
195 Mo. A. 487, 193 SW 886. 

N. J.—Hintz v. Roberts, 98 N. J. L. 
768, 121 A 711; Graves v. Baltimore, 


etc, R: Coj76 N. J.-L: 362, 69 A 
Ls 
Okl.—Carthage Transfer, etc., Co. 


v. Paulzer, 110 Okl. 125, 236 P 410; 
Marland Refining Co. v. Duffy, 94 
Okl, 16, 220 P 846, 35 ALR 52: 

S. C.—Coleman v. Levkoff, 128 S. C. 
487, 122 SE 875. 

Tex.—Texas Power, etc., 
Hale, (Civ. A.) 276 SW 746. 

Utah.—Metcalf v. Mellen, 57 Utah 
44,192 P 676. 

Tal A bailee may recover for loss 
of use when he has the right to the 
possession and use of the vehicle 
during the period for which he was 
deprived of it. Rodger v. Flinton, 
(B. C.) [1926] 3 WestWkly 773. 

82. Cook v. Packard Motor Car 
Co., 88 Conn. . 590, 92 A 413; LRA 
1915C 319; Butterworth v. Harrisburg 
R. Co., 30Pa. ‘Dist. 492. Perkins v. 
Brown, 132 Tenn. 294, 177 SW 1158, 
LRA1915F 723, AnnCas1917A 124. 

fa] In New York (1) the rule of 
the text is now followed. Rapp v. 
Mabbett Motor Car Co., 201 App. Div. 
288, 194 NYS 200; Dettmar v. Burns, 
111 Misc. 189, 181 NYS 146; Murphy 
v. New York City R. Co., 58 Mise. 
237, 108 NYS 102%. Compare Peters 
Vv. Streep, 138 NYS 146 (from which 
it does not appear whether the car 
there in question was used for busi- 
ness or for pleasure). (2) WHarlier 
cases held that damages for loss of 
use were recoverable only where it 
was Shown that the injured car was 
used for a business purpose, or that 


Cosi y. 


another vehicle was hired to take its 
place. Donnelly v. Poliakoff, 79 Misc. 
250, 139 NYS 999; Bondy v. New 
York City Ry Co.3)56 Mise, 602; 107 
NYS 31; Foley v. Forty- Second St, 
OLR, ‘Co., 52 Misc. 183, 101 NYS 
780 [all disappr Dettmar’ v. Burns, 
111 Misc, 189, 192, 181 NYS 146, hold- 
ing that “the right to use, whether 
for business or pleasure, is absolute, 
and whoever injures the owner in the 
exercise of that right renders himself 
liable for consequent damages’’]. 

83. Hunter v, Quaintance, 69 Colo. 
28, 168 P 918. 

84. Conn. — Hawkins v. Garford 
ay gaeiod Co:,: Inc, 96» Conns+337,s414 

Io var Lerten ser v. Van Patten, 
179 NW 482. 

Ky.—Southern R. Co. v. Kentucky 
Grocery Co., 166 Ky. 94, 178 SW 1162. 

La.—Sherwood Vv. American R. Ex- 
press Co., 158 La. 43, 47, 103 S 436 
ee Oiekals 

. J.—Hintz v. Roberts, 98 N. J. L. 
768, 121 A 711; Graves v. Baltimore, 
etc., 607,946 ENE een 362, 69 A 971. 

Oh.—Mayer v, Cohn, 12 Oh, A. 134. 

85. Sherwood v. American R. Ex- 
press Co., 158 La. 43, 103 S 436; Arm- 
strong Cartage Co. v. Peel, 4 OntWN 
1031, 24 OntWR 372, 10 DomLR 169, 
49 CanLJ 336. 

86. Hunter v. Quaintance, 69 Colo. 
28, 168 P'918. 

87. Lyle v. Seller, 70 Cal. A. 300, 
233 P 345. 

88. Meyers v. Bradford, 54 Cal, A. 
157, 201 P 471; Dettmar v, Burns, 111 
Misc. 189, 181 NYS 146 [disappr Don- 
nelly v. Poliakoff, 79 Misc. 250, 139 
NYS 999; Bondy v. New York City 
RinsCop 66. Mises 60:2), se Om NGS sods 
Foley v. Forty-Second St., ete, R. 
Co., 52 Misc. 183, 10% NYS. 780; all 
of which held that damages for loss 
of use might be recovered only where 
the injured car was used for business 
purposes, or another vehicle. was 
hired to take its place]; Naughton 
Mulgrew Motor Car Co. v.  West- 
chester Fish Co., 105 Misc. 595, 599, 
173 NYS 437; Murphy v. New York 
City RinCo.31 58, Misc: 237,/108 “NYS 
1021; Perkins v. Brown, 132 Tenn. 
294, 177 SW 1158, LRA1915F 723, Ann 
Cas1917A 124. 

“Surely it would be unjust to com- 
pel the owner of the car to hire an- 
other car in order to entitle him to 
claim compensation for the loss of 
his own car. He might, for example, 
not be financially able, or have suffi- 
cient credit to hire a car.” Naughton 
Mulgrew Motor Car Co. v. West- 
chester Fish Co., supra. 
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ages need not be pecuniary;’® but if in fact no 
actual damage was suffered by reason of the de- 
privation of use, no recovery can be had.9° How- 
ever, when the motor vehicle is totally destroyed,?! 
the loss of use is not an element of damage, nor 
is it, according to some authority, when recovery 
is allowed upon the basis of the difference in its 
value immediately before and immediately after the 
injury,®? although in other jurisdictions this excep- 
tion is not made.% 

Hire of another vehicle and chauffeur’s wage. Un- 
der circumstances such that the loss of the use of 
an injured motor vehicle is an element of the dam- 
age,®* plaintiff may recover an amount necessarily 
expended for the rent or hire of a similar vehicle 
with which to perform the services. usually per- 
formed by the damaged car, during the period of 
repairs,®® but he is not entitled to recover the cost 
of the gasoline used in the operation of such hired 
ear,29® nor for repairs thereon, nor the upkeep 
thereof ;®7 and when the only car available for hire 
is one which plaintiff is unable to drive, the cost 
of hiring a chauffeur to operate it is a proper ele- 
ment of his damage.°® The damages may also prop- 
erly include an allowance for the wage of a chauf- 
feur whom defendant was obliged to pay during 
the time he was out of service because of the 
injury to the car, where such item is shown to be 
the direct and immediate result of the injury.®® 
Such damages being special, and the amount thereof 
recoverable only because actually expended, no re- 
covery can be had in the absence of a showing that 
the payment has actually been made,‘ although the 
fact that plaintiff did not actually expend money 
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in hiring a substitute car while his own was being 
repaired does not prevent him from recovering for 
the loss of its use.” 
‘ Interest. In accordance with the difference of 
opinion as to the allowance of interest as an ele- 
ment of damages in tort actions generally,? it is 
held by some authorities that interest from the date 
of loss,t or, when recovery is had for loss of use,° 
from the time when repairs should or might have 
been made,® is recoverable in an action for in- 
juries to a motor vehicle, and by other authorities 
that such interest is not an element of damage,’ at 
least by that name,® although the length of time 
damages have been withheld and all the cireum- 
stances of the case may be considered in deter- 
mining the amount of the loss.® 

[§ 1168] C. Measure and Amount of Damages’® 
—i. In General. In an action for injury to a 
motor vehicle, the general rule is that, where no 
circumstances of aggravation exist, plaintiff may 
recover the amount which will compensate him for 
all the detriment naturally and proximately caused 
by the act or negligence of defendant,14 as de- 
pendent upon the circumstances of the case’? and 
which will put him in the situation he would have 
occupied but for the injury complained of.13 In 
an action by insurer and the owner of a motor ve- 
hicle for injuries thereto, the measure of damages 
as between the two parties is different and their 
rights are distinct;'* insurer is entitled to recover 
on the basis of the damages it has been compelled 
to pay on account of the injury, under the terms of 
the policy,1® and the owner on the basis of the dam- 
age to the vehicle.1® 


89. Cook v. Packard Motor Car 
Co., 88 Conn. 


590, 92 A 413, LRA 
1915C 319. 


90. Donnelly v. Poliakoff, 79 Misc. 
250, 1389 NYS 999; Murphy v. New 
York City R. Co., 58 Misc. 237, 108 
NYS 1021. .See Burnham vy. Central 
Auto. Exch. (R. I.) 67 A 429 (ap- 
parently supporting the rule). 

91. Barnes v. United R., etc., Co., 
140 Md. 14, 116 A 855. 

92. Pug th ov. Queal Lumber Co., 
193 Iowa 524, 188 NW 1. 


Measure of damages see infra 
$1171, 
93. Ky.—Louisville, etc., R. Co. v. 


Schuester, 183 Ky. 504, 209 SW 542, 
4 ALR 1344. 

Mo.—Gilwee v. Pabst Brewing Co., 
195 Mo. A. 487, 193 SW 886. 

Pa.—Butterworth vy. Harrisburg R. 
Co.. 30 Pa, Dist. 492. 

Tex.—Wells v. Keeler, (Civ. A.) 
173 SW 926, 

Utah.—Metcalf vy. Mellen, 57 Utah 
44,192 P 676 

94. See supra text and notes 79-— 
83. 

95. Fla.—Mortellaro v. Atlantic 
Coast Line R. Co., 107 S 528. 

N. Y.—Page v. Schaffer Tinware 
Mfg. Co., 173 NYS 374; Goldshear v 
Blank, 168 NYS 628. 

Okl.—Marland Refining Co. v. Duffy, 
94 Okl. 16, 220 P 846, 35 ALR 52. 

Pa.—Butterworth v. Harrisburg R. 
Co., 30 Pa. Dist. 492. 

Wash. — Knudson v. Bockwinkle, 
120 Wash. 527, 208 P 59. 

Measure of recovery for hire of car 
see infra § 1171 text and notes 39-43, 

96. Page v. Schaffer Tinware Mfg. 
Co., 178 NYS 374; Bauer v. Armour, 
84:Pa. Super. 174. 


97. Page v. Schaffer Tinware Mfg. 
Co., 173 NYS 3874. 

98. Bauer v. Armour, 84 Pa. 
Super. 174. 

99. Lyle v. Seller, 70 Cal. A. 300, 
233 P 3845; Cook v, Packard Motor 


Car Co., 88 Conn. 590, 92 A 413, LRA 
1915C 319: Butterworth v. Harrisburg 


Re Co. 30:0Pa, Distis492:.) Compare 
Dillon v. Mundet, 145 NYS 975 (hold- 
ing that a plaintiff who did not make 
repairs upon his injured car but 
stored it until he exchanged it for 
another could not recover the amount 
of wages paid his chauffeur during 
the period of such storage). 

1. Lyle v.. Seller, 70 Cal.. A. 300, 
233 P 345; Zerman  y. Misroch, 193 
NYS 881. 

2. Perkins v. Brown, 132 Tenn. 
294, 177 SW’ 1158, ERAI915R) 723, 
AnnCasi1917A 124. 

3. See Damages §§ 144, 146. 

4 Hawkins v. Garford Trucking 


Con ince eo 6M Conn. iss LAS, OAs 
Wagner v. Dunham, (Tex. Civ. A.) 
246 SW 1044, 


5. Recovery for loss of use see 
supra text and notes 79-83. 

6 Sherwood v. American R. Ex- 
press Co., 158 La. 43, 103 S 436. 

[a] Reason for the rule.—Where, 
through an injury to property, plain- 
tiff is temporarily deprived of its 
use, the measure of his damages in- 
cludes the value of its use during the 
time required by the exercise of 
proper diligence to secure its repair, 
and thus it is only at the time when 
repairs should or might have been 
made that plaintiff's right ceased 


after damages other than interest 
upon the amount due. Sherwood v. 
American R. Express Co., 158 La, 


43, 47, 103 S 486 [quot C. J.]. 

7 Louisville, ete., R. Co. v. Faust, 
30 Ga. A. 310, 117 SE 761; Jackels v, 
Kansas City R. Co., (Mo. A.) 231 SW 
1023; New York Polyclinic Medical 
School v. Mason-Seaman Transp. Co., 
LSSUNYS 20080), 

8. Louisville, ete, R. v. 
BA 30 Ga. A. 310, 117 SE 18, 

Louisville, etes, R, Co. v. Faust, 
eoeee 

10. Measure of damages for: ' 
Injury to personal property generally 

see Damages §§ 182-184. 

Personal injury see Damages § 181. 

11. Kincaid v. Dunn, 26 Cal. A. 


’ 


686, 148 P 235; Hintz v. Roberts, 98 
Ngee 768, 121 A 711. 

12. Cook v. Packard Motor Car Co., 
88 Conn. 590, 92 A 413, LRA1915C 319. 

[a] Particular awards sustained. 
—(1) For total destruction. R. J. 
Reynolds Tobacco. Co. v. Atlantic 
Coast Line, R. Co., 3230) Sk 1a 208; 
126 SH 449 ($500). (2) For repar- 
able injuries. Robinson v. McCarthy, 
123 Me. 559, 122 A 554 ($194); Rooney 
v. Yellow "Cab, CtC.s4 Cor 
269 SW 669 ($1, 500); 
Brown, 66 Mont, 307, 
($650); Tacoma Auto Livery CoerN: 
Union Motor Car Co., 87 Wash. 102, 
151 P 243 ($2,400). (3) For injuries 
to vehicle and person. Nelson v. 
Johnson, 41 Ida. 697, 243 P 647 
($1,500); Ehman v. Himeles, (Mo. 
A.) 243 SW 241 ($500). 

[b] Award held inadequate. 
Blanke v. United R. Co., (Mo. A.) 213 
SW 174 ¢$1). 

[ec] Award held excessive.—(1) 
For reparable injuries. Wilbur v. 
Buckingham, 153 Iowa 194, 132 NW 
960, AnnCasl913E 210 ($100); 
v. Arkansas Grocer Co., 216 Mo. A. 
289, 264 SW 486 ($400); Strom -v. 
New York _R; °Go., 159) INYS 2.1095 
($175); Dodds v. Rhode Island Co., 
(Ru L990 A 9 ($387.01). ie x Kor 
loss of use. Rosenstein v. Bernhard, 
ete,, Auto. Co., 192 Towa 405, 180 NW 
282 ($350). (8) For injuries to ve- 
hicle and person. Heintz v, Schenck, 
176 Wis. 562, 186 NW 610 ($8,000). 

13. Sherwood v. American R. Ex- 
press Co., 158 La. 43, 46, 108 S 436; 
Butterworth v. Harrisburg R. Co.; 
30 Pa. Dist. 492. 

“The plaintiff is entitled to have 
his car made as good as it was [be- 
fore the  injury].” Sherwood | v. 
American R. Express Co., supra. 


14. Maxwell Gravel Co. v. Fisher,, 
(Ind. A.) 151 NE 618. 

15. Maxwell Gravel Co. v. Fisher, 
supra 

16. ' Maxwell Gravel Co. v. Fisher, 
supra. } 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 1169] 2. Total Destruction.*” 
vehicle is totally destroyed or so injured that it 
is not susceptible of repair, the measure of damages 
is its reasonable market value immediately before 
the injury or destruction,!®§ less the value, if any, of 


the wreckage.!® 


[§ 1170] 3. Repairable Injuries. 
jury to a motor vehicle does not effect its entire 
destruction, but it is susceptible of restoration or 
repair, the courts are not in agreement as to the 
measure of damages, and in some instances incon- 
sistent rules have been applied even within the - 
According to some authorities, 
the proper measure of recovery is the decrease in 
the market value of the car, or the difference be- 
tween its reasonable market value immediately before 
the injury and its reasonable market value imme- 
diately thereafter, at the place thereof;7* when this 


same jurisdiction.?° 


17. Measure of damages for de- 
struction of personal property gen- 
erally see Damages § 182. 

18. Cincinnati, ete, R. Co. v. 
Sweeney, 166 Ky. 360, 179 RY aaee 
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a balance due left it in the posses- 
sion of the seller, through whose 
negligence it was lost, the measure 
of the purchaser’s damages was the 
value of the car at the date of the 
loss, from which should be deducted 
the amount due on the purchase- 
money notes as of that date. Wag- 
ner v. Dunham, (Tex. Civ. A.) 246 SW 
1044. 

19. Marland Refining Co. v. Duffy, 
94 Okl, 16, 220 P 846, 35 ALR 52. 

20. See cases infra notes 21-35. 

21. Ala.—Hill Grocery Co. v. Cald- 
well, 211 Ala. 34, 99 S 354; Thompson 
v. Pollock Dry Goods Co., 18 Ala, A. 
326, 92 S 22 [certiorari den 207 Ala, 
713, 92S 921]; .Mobile “Light, etc., 
Co. v. R. O. Harris Grocery Co.,; 17 
Ala, A. 354, 84 S 867. 

Conn.—Doolittle v. Otis El. Co., 98 
Conn. 248, 118° A 318; Hawkins v. 
Garford Trucking Co., Inc., 96 Conn. 
337, 114 A 94; Kiely vy. Ragali, 93 
Conn, 454, 106 A 502. 

Del.— Garrett v. P2ople’s R. Co., 
22 Del. 29, 64 A 254. 

Ga.—O’Donnelly v. Stapler, 34 Ga. 
A. 637, 181 SE 91; Olliff v. Howard, 


33. Ga. A. 1778,.127 S821; Louis- 
ville, etc. R. Co. v. Faust, 30 Ga. 
A. 310, 117 SE 761. 

Ind.—Lake Brie, etc.’ R. Co. v 


Molloy, 78 Ind. A. 72, 184 NE 913. 

Iowa.—Pugh v. Queal Lumber Co., 
193 Iowa 924, 188 NW_1; Lonnecker 
v. Van Patten, 179 NW 432; Neel v. 
Smith, 147 NW 188; Wilbur v. Buck- 
ingham, 153 Iowa 194, 132 NW 960, 
AnnCas1913E 210. 

Kan.—Barshfield v. Vucklich, 108 
Kan. 761,197 P 205. 

Ky.—Kappa v. Brewer, 207 Ky. 61, 
268 SW 831; Koltinsky v. Hollo- 
well, 203 Ky. 218, 262 SW 6; Robson 
v. Zumstein Taxicab Co., 198 Ky. 364, 
248 SW 872; Cincinnati, etc., R. Co. 
v. Sweeney, 166 Ky. 360, 179 SW 
214; Southern R. Co. v. Kentucky 
Grocery Co., 166 Ky. 94, 178 SW 1162. 

Mo.—Barnes v. Elliott, (A.) 251 
SW 488; Blanke v. United R. Co. 
(A.) 213 SW 174, 

N. J.—Hintz v. Roberts, 98 N. J. 7°. 
768, 121 A 711; Van Sciver v. Public 
Svs Ree Cos, (96MIN IPs ie! Sd 31 1 eek 
146; Hughes v. Wells, 81 N. J. L. 
339, 79 A 1035; Smith v. Public Serv. 
Corpal TION oo aT BS DAS ISG a0 
AnnCas 151; Graves v. Baltimore, 
ete., “AR. © Co.) 16. NEV? Ee 3625 ° 697A 
971; Maurer v. Simon, (Sup.) 133 A 


ea ’ 
N. Y.—Patane v. State, 114 Misc. 
713, 186 NYS 225. 
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theory is applied, the cost of repairs cannot be in- 
cluded in the damages awarded,?? and while the 
depreciation in value is ordinarily not materially 
different from the reasonable cost of the repairs 
required to restore the vehicle to its former condi- 


tion,”* provided the amount thereof does not exceed 


Where an in- 


N. C.—DeLaney v,. Henderson-Gil- 
mer Co., 192 N. C, 647, 135 SE 791. 

Oh.—Frazier v. Semoff, 21 Oh. A. 
6, 152 NE 780. 

Pa.—Yeager v. Winton Motor Car- 
riage Co., 59 Pa. Super. 506; Price v. 
Newell, 53 Pa. Super. 628. 

S. C.—Coleman v. Levkoff, 128 S.C. 
487, 122 SE 875. 

Tex.—Blevins v. Houston Electric 
Co., (Civ. A.) 235 SW 987; Chicago, 
etc., R. Co. v. Zumwalt, (Civ. A.) 226 
SW 1080; Beaumont, etec., R. Co. v. 
Myrick, (Civ. A.) 208 SW 935. 

Wash.—Oros v. Allen, 133 Wash. 
268, 283 P 314; Kane v. Nakamoto, 
113 Wash. 476, 194 P 381; Alexander 
v. Al. G. Barnes Amusement Co., 105 
Wash. 346, 177 P 786. See Anderson 
v. McLaren, 114 Wash. 33, 194 P 828 
(where it does not appear that the 
rule of damages was applied, and the 
recovery was equal to the cost of 
repairs plus the expenses incurred 
in hiring another car while repairs 
were being made). Compare Knud- 
son v. Bockwinkle, 120 Wash. 527, 
208 P 59 (where the court permitted 
recovery of the amount of the cost 
of repairs plus the diminution in the 
sale value of the car immediately 
after it was repaired, apparently 
upon the theory that such items were 
evidence of the difference in the car’s 
value immediately before and imme- 
diately after the injury). 

Wis.—Chapleau v. Manhattan Oil 
Co.; 178 Wis. 545, 190 NW 361. 

Alta.—Weart v. Stauffer, 19 Alta. 
L. 471, [1923] 2 WestWkly 51. 

Ont.—Armstrong Cartage Co. v. 
Peel, 4 OntWN 1031, 24 OntWR 3872, 
10 DomLR 169, 49 CanLJ 336. 

“The rule is broad enough to allow 
full recovery for all damages sus- 
tained.’”’ Mobile Light, etce., R. Co. v. 
R. O. Harris Grocery Co., 17 Ala. A. 
354, 355, 84 S 867. 

{a] For example, it has been con- 
sidered that a proper measure of 
damages for injury to an automobile 
is the difference between the value 
of the automobile in its damaged 
condition and the market price of a 
secondhand automobile of the same 
model in about the same condition as 
the car in question was just before 
it was damaged. Weart v. Stauffer, 
19 Alta, L. 471, [1923] 2 WestWkly 51. 

[b] Value of used parts.—In an 
action for injuries to a used car, 
plaintiff is entitled to recover for 
broken parts only on the basis of 
their value at the time of the injury. 
Wilbur v. Buckingham, 153 Iowa 194, 
132 NW 960, AnnCas1913E 210. 

[c] The market value of a second- 
hand automobile is not such sum as 
the car would bring at a _ forced 
sale, but such sum as it will bring 
when offered to a person who is in 
the market for a secondhand car, and 
who is willing to pay its just and 
full value. Wagner v. Dunham, (Tex. 
Civ. A.) 246 SW 1044. 

[d] "Waiver of proper measure.— 
Plaintiff does not waive his right to 


the value of the vehicle before the injury,”* it is 
not necessarily so,”°> and recovery of such deprecia- 
tion may be had although the cost of repairing is 
considerably less.?® 
the right to recover that the value of the vehicle 
before the injury was greater than the price plain- 
tiff had paid for it, as where he had been given the 
benefit of a dealer’s commission.?? 
other authorities that the measure of damages for 
an injury to the vehicle is the reasonable cost of 
the repairs and replacements required to restore it 
to the condition in which it was before the injury,?8 


Similarly, it is immaterial to 


It is held by 


prove the legal measure of damages 
ay png in Racca his repair 
ills. ane v. Nakamoto, 113- 

476, 194 P 381. eine 


22. Barshfield v. Vuckli 
Kan, 761, 197 P 205. Sour 
23. Doolittle v. Otis El. Co., 98 


Conn. 248, 118 A 818; Hawki 
Garford Trucking Co., Inc., 96 Conn, 
337, 114 A 94; O’Donnelly y. Stapler, 
384 Ga, A. 637, 131 SE 91; Olliff v. 
Boer ole nee Ante. 127 SE 821: 
ugh v. Quea umber Co., 1 
524 188 Nw 1 193 Iowa 
5 "Donnelly vy. Stapler, 5 
A. 637, 131 SE 91. a tehate a 


25. Doolittle v. Otis El. Co. 
Conn, 248, 118 A 818. OP ia 
26. Koltinsky v. Hollowell, 203 


Ky. 218, 262 SW 6. 
27. Lake Erie, etc., R. Co, v. Mol- 
loy, 78 Ind. A. 72, 1384 NE 913. 
28. Ill.—Peabody v. Lynch, 184 Ill, 
oy ye eo Te wie date Steam Dye 
orks v. icago Daily News Co., 
THe As -565: 7 ¢ ad 
lowa,—Carruthers v. Campbell, 195 
Iowa 390, 192 NW 138, 28 ALR 949. 
pas pian ge v. Mussachi, 1 La. A: 
Md.—Taxicab Co. vy. Hamburger, 
146 Md, 122, 125 A 914; Hopper v. 
Kelly, 145 Md. 161, 125 A 779; Fisher 
Ha City Dairy Co., 137 Md. 601, 113 A 
Nebr.—Thrapp v. Meyers, 114 Nebr. 
689, 209 NW 238, 47 ALR 585. 

Okl.—Carthage Transfer, etc, Co: 
v. Paulzer, 110 Okl. 125, 236 P 410; 
Marland Refining Co. v. Duffy, 94 Okl. 
16, 220 PB: 846, 35 ALR 52. 

R, I.—Pettit v.. Howard, etc., Mach. 
Co., 107 A 92. 

S. C.—Coleman v. Levkoff, 128 S.C. 
487, 122 SE 875. [ 


Tex.—Texas Power, etc, Co. v. 
Hale, (Civ. A.) 276 SW 746; Cooper 
v. Knight, (Civ. A.) 147 SW 349. 


“Defendant’s obligation was to put 
back plaintiff's car in the same good 
running order in which it was prior 
to the accident.” Bianchi v. Mussa- 
chi, 1 La, A. 291, 294: 

[a] The reasonable cost of repair 
is what an automobile repairman 
would, in accordance with the market 
and usual rates, charge for the work 
and material necessary. Peabody v. 
Lynch, 184 Ill. A. 78. 

{[b] Trade discount to repairman. 
—Where an automobile is repainted 
as part of the repairs after an acci- 
dent, and the repairman receives 
from the painter a trade discount, 
but the owner of the car pays the 
full price for the repainting, the 
amount of such discount cannot be 
deducted from the amount to be re- 
covered by him in an action against 
the negligent person causing the 
damage. Chapleau v. Manhattan Oil 
Co., 178 Wis. 545, 190 NW 361. 

{[c] The fact that damaged parts 
were old and dilapidated affords de- 
fendant no ground for objection to 
paying the necessary expense of re- 
placing them. “The law makes no 


~ 
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or, if the necessary repairs do not restore it to its 
former condition, the cost of such repairs together 
with the difference in the reasonable market value 
of the car before the injury and its reasonable 
market value as repaired,”® subject, however, to the 
provision that if the value of the vehicle as re- 
paired exceeds its value before the injury, the 
amount of the recovery should be diminished by the 
amount of such excess in value,®° and, according to 
some authority, to the further provision that the 
amount awarded may not exceed the value of the 
car before the injury,*! although it is elsewhere 
held immaterial that the cost of repairs exceeds the 
value of the car.6? By other decisions recovery 
either of the difference in value of the car imme- 
diately before and after the injury, or, in the al- 
ternative, of the reasonable cost of repairs plus 
the permanent depreciation in value, if any, is held 
proper;** and by still others the proper measure 
of damages is said to be the depreciation in value, 
except where entire repairs can be made at a less 
expense than the amount of such depreciation, in 
which case the recovery is the reasonable cost of 
such repairs ;°* but in no case may recovery be had 
for both.*° a 

[§ 1171] 4. Loss of Use.** The decisions as to 
the proper measure of damages for the loss of use 
provision for deduction of old for 
new. The defendant’s obligation is 
to replace all the parts of the car 
he had damaged.” Bianchi v. Mussa- 
chi, 1 La. A. 291, 294. 

{d] Particular repairs and _ re- 


placements recoverable.—(1) Plaintiff 
suing for damages to his automobile 


to such price. 
livdbasr Ap i297, 
33. Bauer 


S05; 


received in an accident may prove 
and recover a charge for repaint- 676. 
ing the car, as an element of his 34. 
damage. Bauer vy. Fahr, = (Mo. A.) 
982 SW 150. (2) If, in order to put 


his car in as good condition as be-| Firestone Tire, 


fore its injury, plaintiff must buy 
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Bianchi v. Mussachi, 


v. Fahr, (Mo, 
SW 150; Jackels v. Kansas City R. 
(Mo. A.) 231 SW 1023; 
v. Pabst Brewing Co., 195 Mo. A. 487, 
193 SW 886; Texas Power, etc., Co. 
v. Hale, (Tex. Civ. A.) 276 SW 746; 
Metcalf v. Mellen, 57 Utah 44, 192 P 


Menefee v. Raisch Impr, Co., 
(Cal. A.) 248 P 1031; Conner v. Dale, 
63 Cal. A. 338, 218 P 462; Rhodes v. 
etc., 
569, 197 P 392; Kincaid v. Dunn, 26 


i§§ 1170-1171 
of an injured motor vehicle during a reasonable 
period for repairs are not uniform,*’ and it has 
been said that no definite general rule can be laid 
down, except that the award should be a fair and 
reasonable compensation to plaintiff, according to 
the circumstances of the particular case.38 It is 
held in some cases that the proper measure of dam- 
ages is the reasonable cost of hiring another motor 
vehicle, if any is available in the market for hire, 
while the injured vehicle is being repaired,*® whether 
one is hired or not;*® but other authorities deny 


. this rule,*+ holding that in the absence of an alle- 


gation of special damages on account of an amount 
actually so expended, plaintiff is entitled to recover 
only the fair value of the use of his own motor 
vehicle while it was being repaired, and not the 
hire paid for a different vehicle,*? although recovery 
of an amount actually expended for the hire of 
another vehicle is permitted.** Under this view the 
value of the use is its market value during the 
period of loss thereof,** and while the market rental 
value of the vehicle is a material and relevant 
factor in determining the value of the use,*® it is 
not in itself the measure of damages,*® inasmuch 
as it includes a substantial allowance for wear and 
depreciation to which plaintiff’s vehicle is not sub- 
jected during the period of loss of use,*7 and for 


ALS, 201 41. 

41. Antokol v. Barber, 248 Mass. 
393, 143 NE 350, 32 ALR 703: Naugh- 
ton Mulgrew Motor Car Co. v. West- 
chester Fish Co., 105 Misc. 595, 173 
NYS 437; Peters v. Streep, 138 NYS 
146; Morales vy. Caraballo, 27 Porto 
Rico 544. Compare Murphy v. New 
York City R. Co., 58 Mise. 237, 239, 
107 NYS 1021 (where it was said: 
“The mere expense of hiring another 
vehicle of the same type—where it 
was not actually incurred—would 
hardly establish the fact of a known 
usable value; but that facet would be 


A.) 282 


Gilwee 


Coz), dlr Cal. mA. 


pneumatic tires, because hard rubber 
tires with which it had been fitted 
are no longer made, he may recover 
from defendant therefor, but if with 


pneumatic tires its value is increased, | 


deduction for the enhancement: in 
value should be allowed. Wells Vv. 
Keeler; (Tex. Civ. A.) 173. SW 926. 
(3) Where, in an automobile colli- 
sion, the only damage to the chassis 
was a bent frame, plaintiff was not 
entitled to recover the cost of install- 
ing a new chassis, but only to the 
cost of repairing the old one. Sher- 
wood v. American R. Express Co., 
158 La. 43, 103 S 436. : 

29. Koch v. Pearson, 219' Ill. A. 
468; Yawitz Dyeing, etc. Co. Vv. 
Erlenbach, (Mo, A.) 221 SW _ 411; 
Coleman v. Levkoff, 128 S. C. 487, 122 
SE 875; Pecos, etce., R.: Co. v. Mc- 
Means, (Tex. Civ. A.) 188 SW _ 692; 
Cooper v. Knight, (Tex. Civ. A.) 147 
Sw 349. 

20. Blanke v. United R. Co., (Mo. 
A.) 213 SW 474; Hintz v. Roberts, 98 
Nee dni yt 768; ib2de tA Tle Wells 1, 
Keeler, (Tex. Civ. A.) 173 SW 926; 
Chapleau v. Manhattan Oil Co., 178 
Wis. 545, 190 NW 361. f 


31. Olliff v. Howard, 33 Ga. A. 778, 
727: SH 821. * 

32.- Bianchi v. Mussachi, 1 La. A. 
291, 294. 


“Tt often oceurs that the cost of 
repairing a car will amount to more 
than its actual value, and some- 
times. to more than the price of a 
new car, on account of the labor of 
taking the damaged car apart and 
the cost of the new parts and the 
labor of assembling them.” Bianchi 
v. Mussachi, supra. ’ 

{a] The price plaintiff paid for 
the car is no concern of defendant, 
and he cannot complain that the cost 
of the repairs is out of proportion 


| Cal. A. 686,.148 P 235. 


35. Gilwee v. Pabst Brewing Co., 
195 Mo. A. 487, 193 SW 886; Metcalf 
v. Mellen, 57 Utah 44, 192 P 676. 

36. Measure of damages for depri- 
vation of use of personal property 
generally see Damages § 184. 

Recovery for loss of use see supra 
§ 1167 text and notes 79-83. 

37. See cases infra this note and 
notes 38-52. 

“Whether the two terms ‘rental 
value’ and ‘useable value’ may be 
treated as equivalent terms when 
applied to personal property so de- 
tained is a matter on which the au- 
thorities seem to differ.’’ Perkins v. 
Brown, 132 Tenn. 294, 298, 177 SW 
Abs LRAI915F 728, AnnCasl1917A 
124. 

38. Hawkins y. Garford Trucking 
Co., Inc., 96 Conn. 337, 114 A 94. 

39. Meyers v. Bradford, 54 Cal. A. 
157, 201 P 471; Conley v. Kansas City 
R. Co., (Mo. A.) 259 SW 153 [certio- 
rari quashed State v. Trimble, (Mo.) 
260 SW 746]; Cardozo v. Blooming- 
dale, 79 Misc. 605, 140 NYS 377; Uni- 
versal Taximeter Cab Co. y. Blumen- 
thal, 148 NYS 1056; Bauer v. Armour, 
84 Pa. Super. 174. 

[a] Car used only part time.—If 
the market rental value or cost of 
hiring another car to take the place 
of the injured one, pending repairs 
thereon, is a proper measure of dam- 
ages (which is not decided), it is 
manifestly unjust to defendant to 
have the rental or: usable value fixed 
on the basis of a full daylight rental 
charge of an automobile, when the 
proof shows that plaintiff custom- 
arily used his car only during a few 
hours of the day. Perkins y. Brown, 
1382 Tenn, 294, 177 SW: 1158, LRA 
1915F 7238, AnnCas1917A 124, 

40. Meyers v. Bradford, 54 Cal. 


susceptible of proof by properly qual- 
ified opinion’’). 

42. Antokol v. Barber, 248 Mass. 
393, 143 NE 350, 32 ALR 703. 

43. Peters v. Streep, 138 NYS 146. 

Hire of another vehicle as element 
of damage see supra § 1157 text and 
notes 94-2, 

_ 44. Hawkins y. Garford Truck- 
ing Cos, Ine), 96;Conn., 38,7. i014) Ay 94: 

45. Hawkins v. Garford Trucking 
Co., Inc., supra; Perkins y. Brown, 
132 Tenn. 294, 177 .SW 1158, LRA 
1915F 723, AnnCas1917A 124. 

[a] Aggregate rental for entire 
period.—When the rental value of a 
car is used as the basis for deter- 
mining damages for loss of use, the 
proof, in order to be competent, 
should be of the market charge for 
the entire period of the necessary 
loss of use, it being obvious that the 
rental charged per week aggregated 
for the number of weeks of the loss 
would amount to more than the sum 
representing the rental charge for 
the entire detention period. Perkins 
v. :Brown, 132 Tenn, 294, 177 SW 
te LRAI1915F 7238, AnnCasl1917A 


46. Hawkins v. Garford Trucking 
Co., Inc., 96 Conn. 337, 114 A 94; Cook 
v. Packard Motor Car Co., 88 Conn. 
590, 92 A 413, LRA1915C 319. -But 
see Naughton Mulgrew Motor Car Co. 
v. Westchester Fish Co., 105 Misc. 
595, 597, 173 NYS 487 (where it was 
said: “We think the correct rule 
would be to allow the rental value of 
the car, irrespective of whether an- 
other car had actually been hired to 
take the temporary place of the car 
damaged and undergoing repairs’). 

47. Hawkins v. Garford Trucking 
Coy Inc: 96 Conn 337, 114 eA Oa: 
Cook v. Packard Motor Car Co., 88 
Conn. 590, 92 A 413, LRA1915C 319. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the overhead expenses and the profits of carrying 
on the business of renting motor vehicles;#* nor is 
the measure of damages properly such rental value 
less deductions for these items,*® as, even had the 
owner been engaged in the business of renting 
motor cars, he would not necessarily rent it every 
day or any given number of days;°° and the amount 
allowable must be only the market value of the 
bare use, without compensation for the general up- 
keep of the vehicle. Where no substitute motor 
vehicle can be hired in the market while plaintiff’s 
vehicle is being repaired, it is proper to award the 
amount of profits lost in his business as a result 
of the deprivation of the use of his vehicle as the 
measure of damages therefor, where they can be 
clearly and certainly established,®? but an award 
for loss of profits is erroneous in the absence of 
a showing that no other vehicle could be had®* or 
that the rental value could not be determined.®*+ 

[§ 1172] D. Pleading Damages. In accordance 
with the general rules as to pleading damages,°** spe- 
cial damages must be alleged.°® -So where damages 
for loss of use are regarded as special, they must 
be pleaded,®* although it 1s not necessary to do so 
in a jurisdiction wherein they are regarded as gen- 
eral damages.°® Where the complaint is for double 
or treble damages under a statute, it must state an 
intention to claim such damages,°® and such facts as 
will bring the case within the statute;°° a complaint 
alleging merely a common-law cause of action is 
not sufficient in such a case.*t 

[§ 1173] E. Evidence of Damages®**—1. Presump- 
tions and Burden of Proof. In accordance with 
the rule prevailing in actions for damages gener- 
ally,®? the burden is upon a plaintiff suing for in- 
juries to his motor vehicle to establish the amount 
of his pecuniary loss, and that it resulted from. the 
acts of defendant, in order to recover substantial 
damages.** Thus damages_are presumed from proof 
of a wrongful act on the part of defendant, resulting 


48. Cook v. Packard Motor Car 58. 
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Antokol y, Barber, 
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in injury to plaintiff’s motor vehicle ;®* but. the cost 
of repairs thereto cannot bé recovered without proof 
that they were rendered necessary by the injury.®® 
But when defendant takes possession of a vehicle 
immediately after the injury thereto, and the facts 
as to the nature and amount of damages are solely 
within his knowledge, plaintiff will not be held to 
strict proof thereof.’ It has been held to be com- 
mon knowledge that a motor vehicle ordinarily de- 
preciates with use,®* so that a party attempting to 
prove value at a past time by present value has 
the burden of showing that the intervening use re- 
sulted in no deterioration, or to prove the extent 
of that depreciation.® - 

[§ 1174] 2.. Admissibility—a. Value—(1) In Gen- 
eral. The market value of a motor vehicle may 
be shown by circumstances,’® and witnesses testi- 
fying as to value should, when qualified, be per- 
mitted to state their judgment or opinion, together 
with the facts upon which such opinion is founded.” 
Even when .an action for damages is tried upon the 
theory that. the injuries were incapable of being 
repaired, evidence of the value of the motor vehicle 
immediately before and after the injury complained 
of is admissible,’* and an allegation in the pleadings 
of irreparable injuries authorizes the admission of 
evidence as to the reasonable value of the motor 
vehicle, and that the injuries could not be repaired 
for an amount less than the cost of a new vehicle.?% 
Where there is shown to be no market value for a 
motor vehicle at or near the place of the loss, its 
intrinsic worth may be shown, on the question of 
damages,’* although there may be a market for it 
in an adjoining county.” 

Time. Ordinarily the condition and value of a 
motor vehicle is to be determined as of the time ~ 
and place of the loss or injury,’® but proof of its’ 
value theretofore or thereafter, within a reasonable 
time under the circumstances of the particular ease, 
is proper,’? and the lapse of time affeets the weight 


248 Mass.] A.) 246 SW 1044, : 


Co., supra. 

49. Cook v. Packard Motor Car 
Co,- supra. But see Hawkins v. 
Garford Trucking Co., Inc., 96 Conn. 
337, 340, 114 A 94 (“Hlements ordi- 
narily essential to such a finding [of 
reasonable compensation to the 
owner] would be the value of the 
automobile, its market rental value, 
less the proportion of this rental 
value which covers the wear and 
tear, and depreciation: in the use of 
the automobile, and the period of 
necessary deprivation of use’’). 


50.' Cook v. Packard Motor Car 
Co., 88 Conn. 590, 92 A 413, LRA1915C 
319° ' 

51. Goldshear v. Blank, 168 NYS 
628 


52. Trout Auto Livery Co. v. Peo- 
ple’s' Gas Light, etc., Co., 168 Ill. A. 
56. Compare Gonzalez v. Malgor, 29 
Porto Rico 97 (where the court ap- 
proved an award of three hundred 
dollars upon proof that the injured 
automobile made an average profit 
of ten dollars per day in carrying 
passengers and was rendered useless 
for thirty days). : 

53. Conley v. Kansas City R. Co., 
(Mo. A.) 259 SW 153. [certiorari 
quashed State v. Trimble, (Mo.) 260 
SW 746]. 

54, Naughton Mulgrew. Motor Car 
Co. v. Westchester Fish Co., 105 
Mise. 595, 173 NYS 487. 

55. See Damages §§ 300-321. 

56. Hunter v. Quaintance, 69 Colo. 
28, 168 P 918. 

57. Hunter v. Quaintance, 
Offner v. Wilke, 208 Ill. A. 463. 

[a] Allegation held sufficient.— 
Wells v. Keeler, (Tex. Civ. A.) 173 
Sw 926. 


Supra; 


393, 143 NE 350, 32 ALR 703. 


59. Dunbar vy. Jones, 87 Conn.7253, 
87 A 787. 

60. Tillinghast v. Leppert, 93 
Conn, 247, 105 A 615; Dubreuil v. 


Waterman, 84 Conn. 47, 78 A 721. 

61. Tillinghast v. Leppert, 93 
Conn. 247, 105 A 615. 

62. Evidence of damages gener- 
ally see Damages §§ 322-341. 

63. See Damages § 322. 

64 Klein v. Milne, 198 Cal. 71, 
243 P 420; Allen v. Brown, 159 Minn. 
61, 198 NW 138%, 

65. Hardware, Mut. Casualty Co. 
v. Union Transfer, etc., Co., 205 Ky. 
651, 266 SW 362; Robson v. Zumstein 
Taxicab Co., 198 Ky. 365, 248 SW 872. 

66. Coyne v. Cleveland, ete. R. 
Co., 208 Ill. A, 425. 

67. Beaumont, etc., R. Co. v. My- 
rick, (Tex. Civ. A.) 208 SW. 935. 

{a] Dlustration.—In an action for 
injuries to a car by a train, where 
the undisputed evidence showed that 
the railroad took charge of the car 
and refused permission to examine 
it or ascertain the damage, and in 
the absence of evidence as to what 
was done with the car thereafter or 
of its value or condition after the 
injury, plaintiff will not be held to 
strict proof as to .its depreciation 
jin value as a result of the injury, 
the railroad being the only one in 
a position to give exact information. 
Beaumont, etc., R. Co, v. Myrick, 
(Tex. Civ. A.) 208 SW 935. v 

68. Center’ Garage Co. v. Colum- 
bia “Ins? Coy, 967 Ne 09456; 125 * A 
401. 

69. Center Garage Co. v. Columbia 
Ins. Co., supra, : 
'7Q. Wagner v. Dunham, (Tex. Civ. 


VCO a Loe iS C. 647, 135 ‘SE 791. 


[a]..Range of evidence generally. 
—In an action to recover damages 
for injury to an automobile occa- 
sioned by a collision with another 
automobile, the evidence competent 
to show the market value of the au- 
tomobile immediately before and 
immediately after the injury is not 
limited to the opinions of witnesses 
having expert knowledge in the mat- 
ter, but extends to any legitimate 
evidence offered by either party and 
tending to show such value. Madden 
v. Nippon Auto Co., 119 Wash. 618, 
206 P 569. 

71. Wagner v. Dunham, (Tex. Civ. 
A.) 246 SW 1044. 

Competency and qualifications of 
witnesses as to value see infra § 1175. 


72.. Schevers v. American R.° Ex- 
Deen Co., 195 Iowa 423, 192 NW 
DO. 

73. Majors v. White, (Mo. A.) 247 
SW 233 


74. San Antonio, ete, R. Co. v. 
Liggett, (Tex. Civ. A.) 252 SW 191. 

75. San Antonio, éte., R. Co: v. 
Liggett, supra. 

76. DeLaney v. Henderson-Gilmer 


7. Ala.— Thompson vy. Pollock 
Dry Goods Co.,. 18 Ala. A. 326, 92 S 
22 [certiorari den 207 Ala. 713, 92 S 
921]. 

Conn.—Dwyer v. Redmond, 100 
Conn. 3938, 124 A 7; Coffin v. Laskau, 
Seoiee Ge 325, 94 A 370, LRA1915E 
959° 

Ga.—Southeastern Express Co. v. 
Miggupe ple, 83 Ga. A. 515, 126 SE 
915. 
Md.—Bailey v. Ford, 135 A 835. 

N. C.—DeLaney v. Henderson-Gil- 
mer Co:;, 192° N.C. 647,185 SE 791. 
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rather than the admissibility of the evidence.’$ 
However, where the length of time is unreasonable, 
the evidence is properly excluded.7® The testimony 
of a witness who had examined the vehicle in ques- 
tion, as to its value at a subsequent time, on the 
assumption that it was in good running condition, 
is admissible.*° 

Particular evidence of value. Standard price 
lists shown to be in general cireulation and relied 
upon by those engaged in trade are admissible as 
evidence of the market value of parts of a motor 
vehicle listed therein,®+ and a witness testifying as 
to value may refresh his memory therefrom ;*? but 
a National Used Car Market Report is not admis- 
sible to show. the value of a used motor vehicle at 
a time six months prior to the issuance of such 
report, on account of the rapidity with which prices 
of such vehicles change.’* 1n an action of replevin 
for a motor vehicle, an affidavit made by plaintiff 
to enable him to obtain possession of the vehicle, 
which contains a statement of its value, constitutes 
an admission thereof, and is admissible against 
him.’* <A tax schedule containing plaintiff’s valua- 
tion of his motor vehicle is not admissible on the 
question of its value,** nor is evidence of a settle- 
ment made between him and an insurance com- 
pany ;°° but testimony that he had insured the motor 
vehicle for an amount far in excess of the value 
indicated by the evidence on his behalf should not 
be excluded.§* Evidence that the tires were new is 
admissible on the question of the market value of 
the vehicle.’§ 

[§ 1175] (2) Competency of Witnesses. One who 
claims to know the value of motor vehicles such as 
the one in question,®® or who has engaged in the 
business of buying and selling them,°° or who has 
had generally an opportunity for forming a correct 
opinion,®! is prima facie competent to testify as 
to the value of the motor vehicle or the reduction 
in its value on account of injuries sustained, the 
extent of his knowledge bearing upon the weight of 
his testimony;°2 but mere experience in repairing 
motor vehicles does not render one competent to 
testify as to value, in the absence of expert knowl- 
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edge of motor vehicles generally or experience with 
vehicles similar to the one in question.®? However, 
in order to render a witness competent to testify 
as to value, it is not necessary that he be an expert 
or a dealer, if he is familiar with the motor vehicle 
or the facts.°* The witness may derive part of his 
knowledge trom a price list prepared and used by 
the manufacturer of the motor vehicle in the ordi- 
nary conduct of business, in connection with the 
other considerations entering into his qualifications 
to testify.°° On ecross-examination a witness testi- 
fying as to the value of a motor vehicle may be 
questioned on the factors taken into consideration 
by him in arriving at his estimate, especially where 
he has mentioned as among the elements the cost of 
repairs and the general depreciation in value.®® 

A dealer in a particular make of motor vehicle 
at a particular place is generally to be accepted 
as an expert witness as to the market value of a 
vehicle of that make at such place,®? and, when he 
has examined an injured vehicle, is ¢ompetent to 
testify as to the difference between its market value 
immediately before and after the injury.°8 The fact 


that he has theretofore sold only one motor vehicle’ 


of the make for which he is dealer affects the weight, 
but not the admissibility, of his testimony. 

The owner, although not an expert, may testify 
as to the value of his motor vehicle,t even though 
he admits that his estimate of its value after an 
accident. is based chiefly upon the amount he paid 
for repairs;? but his interest in the subject matter 
is to be considered in determining the eredibility of 
his testimony,? and evidence of the character of 
his use of the motor vehicle and the care taken of 
it may ordinarily be shown in connection with his 
testimony to indicate the weight to be given it. 
However, an owner who is not an expert is not 
competent to testify that his motor vehicle depre- 
ciated in value merely by reason of having been 
injured, when all the injuries proved have been 
fully repaired.® A former owner of a motor vehicle 
is a competent witness as to its value.® 

[§ 1176] (8) Purchase or Sale Price. When new 
motor vehicles are universally sold at a fixed price, 
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Wash.—-Madden v. Nippon Auto Co., 
119 Wash. 618, 206 P 569. 

fa] A particular condition is pre- 
sumed to continue to exist, and evi- 
dence of the condition of a motor 
vehicle when examined by the owner 
a few minutes after an accident and 
by others four hours later is compe- 
Pollock Dry 


tent. Thompson Vv. 

Goods Co., 18 Ala. A. 326,,.92:°S:22 
[certiorari den 207 Ala. 7138, 92 8S 
921). 


78. Dwyer v. Redmond, 100 Conn. 
$93; 124° A 7; Foutty, v. Chalmax 
Sales Co., 99 W. Va. 300, 128 SE 389, 

{a] Testimony is of probative 
force, as to the value of an auto- 
mobile claimed to have been falsely 
represented, although the witness did 
not examine the car on the date of 
its delivery, but did so shortly after- 
ward, when accompanied by evidence 
of the extent of its use during the 
intervening time. Foutty v. Chalmax 
Sales Co., 99 W. Va. 300, 128 SH 389. 

79. Larson v. Long, 74 Colo. 152, 


P 1066. 
213 (N. HL) 


go. Canney v. 

gl. Wilbur v. Buckingham, 153 
Towa 194, 132 NW 960, AnnCas19138E 
9 


Emerson, 


210. 

"32. Wilbur v. Buckingham, supra. 
83. Lozon vy. Leamon Bakery Co., 

186 Wis. 84, 202 NW 296. 
84. Warner v. Carter, 109 Kan. 

285, 198 P 960. 


oe Burdick y, Valerius, 172 Ill. A. 


86. Burdick y. Valerius, supra. 

87. Berkley y. Burlington Cadil- 
lac Co., Ine., (Vt.) 13812 A dé 

88. Motor Sales Corp. v, Wisdom, 
209 Ala. 242, 96 S 68. 

89. Foster v. Burgin, (Tex. Civ. 
A.) 244 SW 244; Knudson v. Bock- 
winkle, 120 Wash. 527, 208 P 59. 
_90. Barshfield v. Vucklich, 108 
Kan. 761, 197 P 205; Barnes v. Hlliott, 
(Mo. A.) 251 SW 488; Great Western 
Motors v. Hibbard, 112 Wash. 541, 
192 P 958; Foutty v. Chalmax Sales 
Co., 99 W. Va. 300, 128 SE 389. 

91. U. S.—Belisle vy. Lisk, 16 F. 
(2d) 261. 

Ala.—Mobile Light, ete., Co. v. R. 
O. Harris Grocery Co., 17 Ala, A. 659, 
88 S 55. 

Conn.—Coffin v. Laskau, 89 Conn. 
325, 94 A 370, LRA1915B 959. 

Ga.—Blaylock v. Walker County 
Bank, (A.) 136 SE 924. 

Iowa,—Gay v. Shadle, 176 NW 635. 


Mo.—Barnes v. Elliott, (A.) 251 
Sw 488. : 
Tex.—St. Louis, ete, R: Co. v. 


Price, (Civ. A.) 244 SW 642. 

See Overall v. Chicago Motor Car 
Cog wlise Th As 2763 

92. St. Louis, ete., R. Co. yv. Price, 
(Tex. Civ. A.) 244 SW 642. 

93. Rittenhouse, ete., Auto. Co. v. 
Kissner, 129 Md. 102, 98 A 361. 

94 Blaylock v. Walker. County 


Bank, (Ga. A.) 136 SE 924; Foster 
NS Gee iges (Tex. Civ. A.). 244.5 w 

95. Security .Motor Co. v. Chest- 
nut, (Tex. Civ. A.) 244 SW 385. 

96. Madden v. Nippon Auto Co., 
119 Wash. 618, 206 P_ 569. 

97. Southeastern Express ‘Co. vy. 
Nightingale, 33 Ga. A, 515, 126 SE 
915; Security Motor Co. v. Chestnut, 
(Tex. Civ. A.) 244 SW 885: Kansas 
City, ete, R. Co. v.,O’Connell, (Tex. 
Civ. A.) 210 SW 757. 


98 Kansas City, ete, R. Co, v. 
O’Connell, supra. 
99. Kansas City, etc, R..Co. v. 


O'Connell, supra. 

1. Coffin_v. Laskau, 89 Conn. 325, 
94 A 370, LRAI915E 959; Bailey v. 
Ford, (Md.) 135 A 835; Thompson v. 
Harry W. Smith Auto Livery Co., 
155 Minn. 358, 193 NW 593; Egekvist 
vy. Minnetonka, etc, Nav. Co., 146 
Minn. 474, 178 NW 238; Paterson v. 
Chicago, etc., R. Co., 95 Minn. 57,103 
NW 621; Foster v. Burgin, (Tex. Civ. 
A.) 244 SW 244, 


2. Egekvist v. Minnetonka, etce., 
ee Co., 146 Minn. 474, 178 NW 


332 Bailey v. Ford, (Md.) 135 A 


4 Bailey v. Ford, supra. 

5. Stevens v. Adams Express Co., 
55 Pa. Super. 366. 

6. Paterson;.v. Chicago, ete.,’. R. 
Co,, 95 Minn, 57,103 NW. 621. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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evidence of what plaintiff paid for his vehicle when 
new shows its market value at that time;’ and, in 
general, evidence of the purchase® or resale® price 
of a motor vehicle, while not conclusive as to its 
value, is some evidence thereof, and admissible 
as such, unless such use has been made of it or such 
time has elapsed that the price bears no proper 
relation to its market value at the time in question.” 

[§ 1177] (4) Restoration and Repairs.12. In de- 
termining the depreciation in value of a motor ve- 
hicle as the result of an injury, the jury may take 
into consideration the reasonable cost of the repairs 
made necessary thereby,!® and the reasonable mar- 
ket value of the vehicle as repaired.14 

[§ 1178] b. Cost of Repairs.° Competent evi- 
dence of the cost of repairs may be admitted,!® and 
one who is qualified from his proved experience 
to be a judge of the amount ordinarily charged, at 
the usual and market rates, for the work and ma- 
terial necessary to repair a motor vehicle, and who 
supervised the making of repairs upon the vehicle 
in question, is a competent witness as to the rea- 
sonable cost thereof.17 Evidence of the amount ex- 
pended for repairs is admissible only as it may bear 
upon the reasonable cost of those reasonably proper 
and necessary ;** but the actual cost of repairs may 
be shown in connection with evidence that such 
cost was reasonable,’® and a bill for repairs may 


7. Texas Power, etc., Co. v. Hale, 
(Tex. Civ. A.) 276 SW 746. But see 
Harris v. Weber Motor Car Co., 212 
Mo. A. 107, 251 SW 121 (holding, in 
an action for breach of warranty by 
delivering a “light six’ automobile 
instead of a “‘special six” as ordered, 
that the difference between the list 
price of such cars at the date of the 
sale is not proper evidence of the 
actual difference in value of the two 
ears at such time). 

8. Ala.—Hill Grocery Co. v. Cald- 
well, 211 Ala, 34, 99 S 354; Warrant 
Warehouse Co. v. Cook, 209 Ala. 60, 


of the 


66 S 205. 
10. Warrant 


Super. 164. 


95 S 282. : 
Colo.—LLarson v. Long, 74 Colo. 152,| been subjected 
219 P 1066. fourteen months, 


Ga.—Blaylock v. Walker County 
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is only necessary 
value of the car taken in exchange, 
the total amount received on the re- 
sale showing the value as delivered 
defective 
Auto Co. y. Sturges, 107 Miss. 848, 


v. 
Cook, 209 Ala. 60, 95 S 282; Blay- 
lock v. Walker County Bank, (Ga. A.) 
136 SE 924; Stern v. Martin, 76 Pa. 


il. Bedford v. Hol-Tan Co., 143 
App. Div. 372, 128 NYS 578. 

[a]| For example, 
ceived for an automobile after it has 


and has thus be- 
come not only a worn and secondhand: 
machine but out of date on account 
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be admitted to prove the reasonable cost, when there 
is testimony to the effect that the items contained 
therein are correct and that the charges therefor 
are just and proper,?® but not in the absence 
thereof.24_ Thus a repair bill merely identified by 
the manager of the shop which made the repairs, 
who did not supervise them, nor have any personal 
knowledge thereof, is not admissible?” It is error 
to admit testimony as to the cost of repairs other 
than those shown to be due to the injuries com- 
plained of.?8 

Refreshing recollection. A witness testifying as 
to the reasonable cost or value of repairs may 
refresh his recollection from a memorandum made 
by him at the time of making the repairs,”* and from 
a printed catalogue of prices issued for the use of 
the trade generally by the manufacturing company 
which is the exclusive source of supply for parts 
and replacements.”° 

[§ 1179] c. Loss of Use. In ascertaining the dam- 
ages for the loss of use of a motor vehicle,”® its 
rental value, altheugh not in itself furnishing a 
measure of damages,?? may be shown, as one of the 
facts to be considered in determining the extent 
of plaintiff’s injury;28 and so evidence of the 
amount plaintiff was required to pay for the hire 
of another motor vehicle, substantially similar to 
his own, is competent.2? Similarly, evidence of 


paired the reasonable market value 
may still be less than before it was 
damaged.” Metcalf vy. Mellen, 57 
Utah 44, 51, 192 P 676. 

Mobile 15. Admissibility of evidence of 
repairs as showing depreciation in 
value see supra § 1177. 


to ascertain the 


vehicle. 


Warehouse Co. 16. Cloyes v. Plaatje, 281 Ill. A. 
183; Hintz v. Roberts, 98 N. J. L. 
768, 121 A 711;° Maurer v. Simon, 


(N. J. Sup.) 133 A 79; Poole’s Seed, 
etc., Co. v. Rudene, 117 Wash. 150, 
200..P 1104. : 

. 17. Peabody v. Lynch, 184 Ill. A. 
the price re- 
18. Peabody v. Lynch, supra. 
19. Webb v. O’Kelly, 213 Ala. 214, 
104 S 505; Washington,-ete., R. Co. v. 
Fingles, 135 Md. 574, 109 A 431; 
Hughes v. Wells, 81 N. J. L. 339, 79 


hard usage for 


Bank, (A.) 136 SEH 924. C of new models, b 1 
Ky.—Cincinnati, ete, R..Co. v.| 2 models, bears no proper rela-| a 4035. See Reda v. G. H. Hammond 
Sweeney, 166 Ky. 360, 179 SW] tion to the market value of the au-|Go, 487 Tl. A, 182. 
tomobile when new and originally 90. ) Decatur v. Hinson, 29 Ga. A. 


214, 
Md.—Bailey v. Ford, 135 A 835. 


But compare Lustig v. Naday, 200 
App. Div. 688, 193 NYS 685 (holding 
that evidence of an offer to purchase 
a car for a stated price is incompe- 
tent to show that its value was such 
price). 

fa] In an action for breach of 
warranty, the price paid for a car 
is strong prima facie evidence of 
what its value would have been if it 
had corresponded with the warranty. 


sold, 


to cost of 
1178. 


454, 106 A 502, 


Grocery Co., 
1162. 


Bedford v. Hol-Tan Co., 143 
App. Div. 372,;128 NYS 578. 
12. Admissibility of evidence as 


repairs 


13. Ala.—Webb 
Ala. 214, 104 S 505. 
Conn.—Kiely y. Ragali, 
Ky.—Southern R. Co, v. Kentucky 
166 Ky. 94, 


131, 113° SH°702: 

21. Allen v. Brown, 159 Minn, 61, 
198 NW 137; Strom v. New York R. 
Co.,;* 159° NYS 1095. 

22. Mann yv. Stewart Sand Co., 211 
Mo. A. 256, 243 SW 406. 

23. Murphy v. New York City R. 
Co., 58 Mise. 237, 108 NYS 1021; 
Strom v. New York R. Co., 159 NYS 
1095. 

24. Mobile Light, etce., Co. v. R. O. 
Harris Grocery Co:, 17 Ala. A. 659, 88 


see infra. ‘\§ 
vy. O'Kelly, 213 
93 Conn. 


178 SW 


N. J.—Hintz v. Roberts, 98 N. J. L. 
768, 121 A 711. Compare Hughes v. 
Wells, SL°Nio J. (Lio839" Teas 10385 
(where the same rule is applied to 
another vehicle). 

Or.—Murphy v. Hawthorne, 117 Or, 
319, 244 P 79, 44 ALR 1397. 

S. C.—Coleman vy, Levkoff, 128 S. C. 
487, 122 SE 875. 

Utah.—Metcalfe v. Mellen, 57 Utah 
44, 192 P 676. 

Wash.—Madden y. Nippon Auto 
Co., 119 Wash. 618, 206 P 569; Kane 
v. Nakamoto, 113 Wash. 476, 194 P 


White Auto. Co. v. Dorsey, 119 Md. 
251, 86 A 617. 

{[b] A lease-purchase agreement 
is itself competent evidence of the 
value of the motor vehicle sold 
thereunder. Stern v. Martin, 76 Pa. 
Super. 164. 

9. Ala.—Hill Grocery Co. v. Cald- 
well, 211 Ala. 34, 99 S 354. 

Kan.—Graves v. Negy, 114 Kan. 
RCon LO aS 0. 

Miss.—Mobile Auto Co. v. Sturges, 
107 Miss. 848, 66 S 205. 

N. Y¥.—Bedford v. Hol-Tan Co., ‘143 
App. Div. 372, 128 NYS 578. 

Wash.—Madden v. Nippon Auto Co., 
119 Wash. 618, 206 P 569. 

[a] Rule applied.—In order to ar- 
rive at the true amount of the loss 
sustained by the purchaser of an 
automobile on account of a breach of 
warranty thereof, where he had sold 
the car after notifying the original 
seller of the breach and had taken in 
part payment another automobile, it 


[42 Cc. J.—82] 


14. Southern R. Co. v. Kentucky 
Grocery Co., 166 Ky. 94, 178 SW 1162; 
Metcalf v. Mellen, 57 Utah 44, 192 P 
676; Madden v. Nippon Auto Co., 119 
Wash. 618, 206 P 569. 

[a] Reason for rule.—‘It is obvi- 
ous that repairs may not restore a 
damaged car to the condition in 
which it was before the damage was 
inflicted, and that after being re- 


S 55. Compare Coleman v. Levkoff, 
128 S. C. 487, 122 SE 875 (apparently 
supporting the rule), 

25. Wilbur v. Buckingham, 153 
Iowa 194, 132 NW 960, AnnCas1913E 
210. 

26. Recovery for loss of use see 
supra § 1167. 

27. See supra § 1171 text and 


note 46. 
Packard Motor Car 


Co., 88 Conn. 590, 92 A 418, LRA 
1915C 319; Dettmar v. Burns, 111 
Mise. 189, 118 NYS 146. 


29. Taylor v. Bernheim, 58 Cal. A, 
404, 209 P 55; Coleman v. Levkoff, 
128 S. C. 487, 122 SE 875. Compare 
Southern R. Co. v. Kentucky Grocery 
Co., 166 Ky. 94, 178 SW 1162 (where 
evidence of the amount paid out by 
plaintiff for wagons and teams to do 
the work previously done by an in- 
jured motor truck was held incom- 
petent, as not tending to show the 
value of the use of the truck). 
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the amount which might have been made by the 
use of the motor vehicle during the period of the 
deprivation thereof is proper to be considered,*° 
although where the measure of damages is held to 
be the reasonable cost of hiring a substitute ve- 
hicle,** evidence of loss of profits is inadmissible 
in the absence of proof that no other suitable ve- 
hicle could be hired in the market at the time.*? But 
where plaintiff seeks to show the value of the use 
by the cost of hiring another vehicle, the proof 
of such cost must be definite, and not mere con- 
Jecture ;** and it is error to permit plaintiff to give 
an estimate of the value per day of the motor 
vehicle to his business, without showing actual 
monetary loss.*4 Evidence of a contract of hire of 
a motor vehicle to another person, without evidence 
of the net profit which would result therefrom, is 
no evidence of the rental value of the vehicle.?> The 
rental specified in a hire-purchase agreement is not 
the measure of the value of the use of the motor 
vehicle leased, and is wholly immaterial to the in- 
quiry.%¢ 

[§ 1180] d. Other Matters. All competent testi- 
mony tending to establish a legitimate item of dam- 
age 1s, under proper pleadings, relevant and ad- 
missible.** Thus, in an action to recover damages 
for false representations in the sale of a motor 
vehicle, evidence of trouble therewith experienced 
by the buyer soon after his purchase is properly ad- 
mitted as aiding in the determination of the actual 
value of the vehicle at the time of the purchase.®® 

Mitigation of damages. When recovery is sought 
of damages for the negligent injury to the body 
of a motor vehicle, evidence that defendant offered 
to deliver to plaintiff a car body of the same char- 
acter as the one injured is admissible, where it is 
offered only in mitigation of damages.®? 

[§ 1181] 3. Weight and Sufficiency. The weight 


_ and sufficiency of the evidence to sustain a recovery 


30. Koch v. Pearson, 219 Ill. A. | 379. 
468. : 33. 
[a] Rule applied.—In an action 
for injuries to a taxicab, evidence to 


39. Scranton 
show what plaintiff had earned in the 
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Standard Motor Co. v. Peltzer, 
147 Md. 509, 128 A 451. 
Gas, 


| §§ 1179-1181 


of damages for injuries to a motor vehicle or loss 
on account thereof is governed by the usual rules.*° 
In the absence of evidence of the reasonable or 
market value of a motor vehicle‘! or of its depre- 
ciation in value as the result of injuries sustained,*? 
there is nothing to submit to the jury on the ques- 
tion of damages, or to sustain an award thereof. 
Thus testimony as to the value of a motor vehicle 
to the owner, in the absence of evidence of its 
market value, is insufficient,*® the law refusing to 
leave the matter of damages to the imagination of 
the owner, or to the opinion which a jury may 
set up as the eriterion of value.** 

Cost of repairs. Evidence that repairs and new 
parts were required for the vehicle after the injury 
complained of, and that they cost something, is suf- 
ficient to authorize a finding of nominal damages, 
so that plaintiff is not entitled to a peremptory 
instruction on the ground that no damage is 
shown.?® As to substantial or compensatory dam- 
ages, it has been held that evidence of the actual*® 
or probable*? cost of repairs and replacements made 
upon the motor vehicle, or of the contract price 
therefor,‘® is insufficient to sustain a recovery, in 
the absence of evidence of the reasonableness of 
such cost or that it represented the difference in 
the market value of the motor vehicle immediately 
before and after the injury, since such repairs may 
have rendered the vehicle more valuable than it ~ 
was before the injury,*® especially where it was sec- 
ondhand and not in first class condition when dam- 
aged.°° By other authorities, however, it is held 
that the price paid is sufficient evidence of the 
reasonable cost of the repairs and replacements,°? 
on the ground that the amount paid for a thing is 
some evidence of its reasonable value,°? in the 
absence of objection to such evidence®® or of claim 
that such expenses were unreasonably incurred,°** 
especially where the work was done and the parts 


it had not run “very far” or been 
misused, and was in good condition, 
does not show its market value 
(Walker v. Ramming, (Tex. Civ. A.) 


ete: (Cov) -v. 


taxicab business the year before the 
accident is properly admissible on 
the question of his loss of use. Isoch 
v.. Pearson, 219,11). A468; 

31. See supra § 1171 text and note 
39. 

32. Universal Taximeter Cab Co. 
v. Blumenthal, 143 NYS 1056. 

3c. Hintz v., Roberts,-98 N. J. DT: 
768, 121 A 711. 

34. Southern R. Co. v. Kentucky 
Grocery Co., 166 Ky. 94, 178 SW 1162. 
eae Heister vy. Crane Co., 191 Ill. A. 
Eee ed 


35. Allen v. Brown, 159 Minn, 61, 
198 NW 137. 
36. Burr v. Gardella, 53 Cal. A. 


377, 200 P 493. 

87. Larson v. Long, 74 Colo. 152, 
219 P 1066; Schevers v. American R. 
Express Co., 195 Iowa 423, 192 NW 
255: 

[a] For example (1) where de- 
preciation in value of a motor ve- 
hicle on account of having been in 
an accident is an element of damage, 
evidence thereof is admissible. Lar- 
son v. Long, 74 Colo. 152, 219 P 1066. 
(2) Under the rule that the measure 
of damages for injury to a car is the 
difference in its market value im- 
mediately before and immediately 
after the injury, evidence of such 
value is admissible. Schevers vy. 
American R. Express Co., 195 Iowa 
423, 192 NW 255. 

{b] Damage at prior time.—Weary 
g. Winton Motor Car Co., 198 Ill. A.! 


Weston, 57 Pa. Super. 355. ? 

40. [a] Evidence held sufficient. 
—(1) Value. Hartford F. Ins. Co. v. 
Owens, (Tex. Civ. A.) 272 SW 611; 
Calumet Auto Co. v. Diny, 190 Wis. 
84, 208 NW 927. (2) Cost of repairs. 
Crain v..Sumida, 59 Cal. A. 590, 211 
P 479; Kincaid v. Dunn, 26 Cal. A. 
686, 148 P 235; Offner v. Wilke, 208 
Tl. A, 463;\' Thompson. vi Marry) W. 
Smith Auto Livery Co., 155 Minn. 
358, 1983 NW 593; Great Bear Spring 
Co. ve Fischman; 82: Pa. \Super. 502; 
Stubbs v. Molberget, 108 Wash. 89, 
182 P 936, 6 ALR 318. 


[b] Evidence held insufficient.— 
(1) Value. Mahoney v. Hrickson, 162 
Minn. 509, 202 NW 68; Alexander 


v. Al G. Barnes Amusement Co., 105 
Wash, 346, 177 P 786. (2) Loss to 
plaintiff's business. Jenkins y. Skel- 
ton, 21 Ariz. 663, 192 P 249. 

Sufficiency of evidence of damages 
generally see Damages § 340. 

41. Burnley v. Shinn, 80 Wash. 
240, 141 P 326, AnnCasi1916B 96. 

{a] Rule applied in action for 
breach of warranty.—In the absence 
of evidence of either the market or 
reasonable value of a car when de- 
livered, a judgment for damages for 
breach of a warranty made in the 
sale thereof cannot be sustained. 
Burnley v. Shinn, 80 Wash. 240, 141 
P 326, AnnCasl1916B 96. 

[b] Evidence held insufificient.— 
(1) Evidence of the cost price of a 
motor vehicle, the length of time 
since the date of purchase, and that 


243 SW 564); (2) nor does an agree- 
ment between the parties that it 
should be sold to another person for 
a specified price (Hodgkinson  v. 
Hartwell, (Tex. Civ. A.) 226 SW 457). 

42. Oros v. Allen, 133 Wash. 268, - 
233273014. 

43. Klein v. Milne, 198 Cal. 71, 
243 P 420; Kentucky Livery Co. v. 
Meyers, 196 Ky. 822, 245 SW 882. 

44. Kentucky Livery Co. Vv. 
Meyers, supra; Cincinnati, etc., R. 
oul v. Sweeney, 166 Ky. 360, 179 SW 

45. Robson v. Zumstein Taxicab 
Co., 198 Ky. 365, 248 SW 872. 

46. Indianapolis, etc., Tract. Co. 
v. Sherry, 65 Ind. A. 1, 116 NE 594; 
Robson v. Zumstein Taxicab’ Co., 198 
Ky. 365, 248 SW 872. 


. 47. Zerman v. Misroch, 192 NYS 
81. 
48. New York Polyclinic Medical 


School v. Mason-Seaman 


Transp. 
Co., 155. NYS*200: 


49, Robson v. Zumstein Taxicab 
Co.,. 198 Ky. 365, 248 SW _ 872. 
50. Indianapolis, ete., Tract. Co. 


v. Sherry, 65 Ind. A. 1, 116 NE 594. 

51. Kiely v. Ragali, 93 Conn. 454, 
106 A 502; Cloyes v. Plaatje, 231 111. 
A. 183; Great Western Motors v. 
Hibbard, 112 Wash. 541, 192 P 958. 

52. Great Western Motors y. Hib- 
bard, Supra. 

53. Great Western Motors y. Hib- 
bard, supra. 

54. Kiely v. Ragali, 93 Conn. 454, 
106 A 502. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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furnished by one regularly engaged in the repair 
business and there is nothing in the evidence to 
east doubt upon the transaction.®® 

Loss of use. Evidence of the rental value of 
the use of an injured motor vehicle for the period 
consumed in its repair is sufficient, in the absence 
of objection, to authorize the submission to the 
jury of the question of the value of the use, al- 
though it takes no account of the reasonable cost 
of operation which would have been incurred during 
such period by the operation of the vehicle.®* But 
a verdict for the rental or use value of a motor 
vehicle pending repairs cannot be sustained in the 
absence of any evidence of the necessary time for 
making the repairs and of the value of the use.®* 

[§ 1182] 4. Judicial Notice.°* The court may take 
judicial cognizance of the fact that new motor ve- 
hicles are sold at fixed prices throughout the United 
States.°° It cannot notice judicially the time which 
would be required to make certain repairs upon a 
motor vehicle after an injury thereto.® 

[§ 1183] F. Questions of Law and Fact. In gen- 
eral, in an action for injuries to a motor vehicle, 
the amount of plaintiff’s damage is a question of 
fact under the circumstances of the particular 
case,*! and where there is evidence to support an 
award, a new trial cannot be granted because of 
the jury’s acceptance of any particular evidence 
of value or damages.®? Thus it is for the jury to 
determine what, if any, is the difference in the 
market value of the motor vehicle before and after 
the injury complained of,°? and whether the injuries 
sustained are reparable, when that question is dis- 
puted,®* or the necessity and cost of repairs.°° In 
an action for false representations in the ‘sale of 
a motor vehicle, it is a question of fact whether 
a certain use made of it by the purchaser is irre- 
concilable with his claim of lessened value because 
of defects.®® : 

[§ 1184] G. Instructions. The duty of the court 
to instruct the jury, and the form and sufficiency 
of its instructions, in an action for damages to a 
motor vehicle, are governed by the rules applicable 
in actions for damages generally.*” 

Measure of damages. The propriety of instruc- 
tions on the measure of damages for injuries to a 
motor vehicle necessarily depends in part upon what 
rule as to the measure of damages is followed in 
the particular jurisdiction.°* Thus an instruction 
authorizing recovery of the reasonable cost of re- 
pairs and the reasonable value of the use of the 
motor vehicle during repairs has been held to be cor- 
rect, although it was said that an instruction de- 
fining the measure of damages as the difference in 
value immediately before and immediately after the 


accident would likewise have been correct on the’ 


ground that such difference in value would be the 
amount of the items specified in the instruction.® 


55. Cloyes v. Plaatje, 2'31 Ill, A. 63. 
Co., supra. 
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Basing the measure of damages upon the difference 
in the actual value of the motor vehicle in question 
before and after the injury complained of, rather 
than its market value, is erroneous;*° and an in- 
struction that in computing the damages the jury 
could consider the expense of repair and the loss 
by being compelled to sell the motor vehicle at a 
reduced price on account of the damage is not suf- 
ficiently clear, where, in view of the evidence, it 
meant the difference between the price at which 
plaintiff held the vehicle before the injury and the 
price he had to take afterward because it was a 
repaired vehicle.“4 But an instruction as to the 
measure of damages which uses the word ‘‘price’’ 
where the word ‘‘value’’ should have been used is 
not objectionable, when it is clear from the in- 
struction as a whole that only the value of the 
motor vehicle should be considered.72, Where there 
is a conflict in the evidence as to whether an injured 
motor vehicle could or could not be repaired, the 
court may properly instruct as to the measure of 
damages upon both theories.*? 

Value. An instruction that market value is what 
the motor vehicle in an open market would have sold 
for, when offered for sale by a person under no obli- 
gation to sell and bought by a person under no obli- 
gation to buy, is correct.7* Where repair bills are 
introduced in evidence without objection, an in- 
struction permitting them to be taken into consid- 
eration by the jury in determining whether or not 
there was a decrease in the value of plaintiff’s motor 
vehicle by reason of the collision, and, if so, the 
amount thereof, is not error.”> A requested instruc- 
tion that the jury could consider all the facts in 
relation to the use of plaintiff’s automobile, and, if 
they found that it was a used car and needed re- 
pairs just previous to the accident, they could econ- 
sider such facts in arriving at its value, is covered 
by an instruction that in arriving at the value of 
the car the jury should consider all the evidence 
bearing thereon.*® 
_ Loss of use. In the absence of evidence of dam- 
ages resulting from the loss of use of a motor ve- 
hicle as the result of an injury to it, and of the 
value of such use, an instruction authorizing re- 
covery therefor is erroneous,’’ and under such ecir- 
cumstances an instruction which assumes that plain- 
tiff was damaged by the loss of the use invades the 
province of the jury."* Where damages, because 
of deprivation of the use, are properly in issue, an 
instruction leaving to each juror the duty of meas- 
uring the value of the use according to his own 
individual experience, or, if he had none, by that 
of his fellow jurors, is erroneous, as permitting the 
recovery of speculative damages.7® An instruction 
allowing plaintiff to recover the amount paid to hire 
a car to take the place of the one injured for such 
reasonable time as he was deprived of its use by 


v. Harrisburg R. 72. _ Southeastern Express Co. v. 
Nishiimeals: 33 Gay vA. N5l5. 126 Se 


pee Akin v. Madison County, 178 64. Schevers v. American R. Ex- . 
Towa 161, 159 NW 705. press Co., 195 Iowa 423, 192 NW 73. Schevers v. American R. Ex- 
57, Allen v. Brown, 159 Minn. 61, | 255. ° press Co., 195 Iowa 423, 192 NW 
198 NW 137. 65. Hopper v. Kelly, 145 Md. 161, | 255. 
58. Judicial notice generally .see|125 A 779. 74 Delaney v. Henderson-Gilmer 


Evidence § 1807 et seq. 

59. Texas Power, etc., Co. v. Hale, 
(Tex. Civ. A.) 276° SW 746. 

60. Sherwood v. American R. Ex- 
Con 158 wia. / eae LO a IS 


61. Stephens v. Hamtramck Bot- 
tling Works, 224 Mich. 156, 194 NW 
483, 

62. Butterworth v. Harrisburg R. 
Co., 30 Pa. Dist. 492. 


66. Standard Motor Co. v. Peltzer, 
147 Md. 509, 128 A 451, 

67. See Damages §§ 362-389. 

68. Measure of damages see su- 
pra §§ 1168-1171. 


69. Lonnecker vy. Van. Patten, 
(lowa) 179 NW 432. 
70. Cincinnati, ete, ),R. . Co. Vv. 


Sweeney, 166 Ky. 360, 179 SW 214. 
71. Jackels v. Kansas City R. Co., 
(Mo. A.) 231 SW 1023. 


Co. pl92.Ne Cy 647, 135 SH 791. 

75. Kane v. Nakamoto, 113 Wash. 
476, 194 P 381. 
ae Gay v. Shadle, (lowa) 176 NW 
77. Elliott v. Ticen, 78 Ind. A. 14, 
134 NE 778, 

78. Elliott v. Ticen, supra. 

79. Hawkins v. Garford Truck- 
pean Coy ine;, 96.) Connie ase aad 
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the injury is not harmful, as not making the meas- 
ure of damages the reasonable value of the use of 
the damaged car during such time, where there is 
no evidence that the rental value of the hired car 
was greater than the rental value of the damaged 
ear or that the rate paid by plaintiff for its use was 
unreasonable or excessive.8° But in the absence of 
proof that the time occupied in making repairs 
was reasonable and necessary, an instruction’ per- 
_mitting recovery for loss of use of the motor ve- 
hicle during such period is erroneous.*? 

[§ 1185] H. Verdict, Findings, and Judgment. In 
an action for damages to a motor vehicle and for 
personal injuries, an award of a gross amount of 
damages is proper, and a segregation of the amounts 
awarded for personal injuries and for damages to 
the automobile is not necessary.®? 

A judgment for damages to an automobile should 
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not be for a larger amount than is prayed for.%* 

[§ 1186] I. Appeal and Error. When a case was 
tried without objection in the lower court on a par- 
ticular theory of the measure of damages, defendant 
cannot claim on appeal that such measure was im- 
proper,** and the amount allowed for damages can- 
not be reduced by the court because of it.8> The 
record being silent, it will be presumed that plain- 
tiff’s motor vehicle, as repaired after an injury, was 
not of greater value than before its injury.8® Under 
the general rules,*? a judgment will not be interfered 
with because of error which is harmless or not preju- 
dicial to the party asserting it.88 So a judgment 
will not be reversed because of the adoption of a 
faulty measure of damages where the result would 
have been the same if a strictly correct rule had 
been followed.®9 


XVI. RACES AND SPEED TRIALS 


[§ 1187] A. Races or Tests upon Highways®— 
1. Authority To Permit. Where the statute so pro- 
vides, local authorities, notwithstanding other pro- 
visions of the statute as to the speed at which motor 
vehicles may be operated, may set aside for a 
given time a specified public highway for speed 
tests or races.°+ Such a statute has been construed 
to confer the power to grant or withhold the neces- 
sary consent to such a speed test upon the local 
authorities whose districts will be injured by the 
wear and tear of the vehicles and perhaps. benefit 
by the commercial charges accruing from the race,°? 
and a state engineer under a general authority to 
make rules for the protection of any improved high- 


g0. Washington, etc., R. Co. Vv. 


dence of the original cost of a mo- 


way is not authorized to demand as a condition to 
the holding of such a race a deposit to be used for 
the repair of any damage done by the race.?? 

[§ 1188] 2. Liability of Public Authorities. While 
it has been held that, in the absence of a statute im- 
posing liability upon a municipal corporation for 
its negligent exercise or negligent discharge of 
purely governmental functions,®* it cannot be held 
liable to one injured by a motor vehicle race in 
a publie street by reason of the negligence of its 
officials in allowing the race to be run and in not 
providing police protection,®® it has been held that 
under a statute imposing liability upon the mu- 
nicipal corporation toward one injured through a 


Kansas City R. Co., (Mo. A.) 259 


Fingles, 135 Md. 574, 109 A 431. 
Measure of damages for depriva- 
tion of use see Supra § 1171. 
81. Conley v. Kansas City R. Co., 
[certiorari 


Mo. A.) 259,,SW (153 

eciea State v. Trimble, (Mo.) 260 
746). 

a placa v. Collins, 63 Wash. 

493, 115 P 1050. 


[a] Rule applied.—(1) Awards of 
damages for injury to person and 
vehicle have been held to be proper 
in amount (Nelson v. Johnson, 41 
Ida. 697, 243 P 647; Ehman v. Him- 
eles, (Mo. A.) 243 SW 241) (2) or to 
be excessive (Heintz v. Schenck, 176 
Wis. 562, 186 NW 610). 

83. Gonzalez v. Malgor, 29 Porto 
Rico 97. 


@4, Garner v. Brown, 31 Wyo. 77, 
ps ed erealar (a ; 
a Bs: Morales v. Caraballo, 27 Porto 
ico 544. ; 
Wn. Wells v. Keeler, (Tex. Civ. A.) 
173 SW 926. 


87. Harmless or prejudicial error 
generally see Appeal and Error §§ 
2878-3055. : 

88. See cases infra this note. 

[a] Measure of damages.—(1) 
An instruction that the measure of 
damages for the total destruction of 
a motor vehicle is the difference be- 
tween its reasonable market value 
before and after the collision is 
harmless, on the defendant’s appeal, 
because it tended to reduce the 
amount of the recovery. Bailey v. 
Ford, (Md.) 135 A 835. (2) In the 
absence of evidence tending to show 
that the cost of repairs exceeded the 
difference in value of the vehicle 
before and after the accident, defend- 
ant cannot complain of an instruc- 
tion basing the measure of damages 
upon the reasonable value of repairs, 
Murphy v. Hawthorne, 117 Or. 319, 
244 P 79, 44 ALR 1397, | : ! 

[b] Value.—(1) Admission of evi- 


tor vehicle four months before an 
injury is harmless, when there is 
proof of its value immediately be- 
fore and immediately after the in- 
jury. Texas Power, etc., Co. v. Hale, 
(Tex: Civ.) A.) 276 SW 746. (2) 
Where plaintiff, appealing, complains 
of the finding of value of his motor 
vehicle before the injury but not as 
to the finding of its value afterward, 
any error in admitting testimony as 
to the value after the accident is 
harmless. Blevins vy, Houston Elec- 
trig Co.,, (Tex. Civ; A.)) 235. SW 2987. 
(3) A question addressed to a wit- 
ness as to the “worth” of an automo- 
bile is cured by an answer based 
upon its market value, and by an in- 
struction that the market value is to 
be considered and not the worth to 
the owner. DeLaney v. Henderson- 
“nui Co; 192 Nov, 647,.:435.:SE 

Ve F 

[c] Repairs.—Where a repairman 
testified as to the reasonable cost of 
repairs and labor necessary to re- 
store an injured motor vehicle to its 
original condition, any error in ad- 
mitting the owner’s testimony as to 
the value. of such parts and labor, 
based upon what the repairman had 
told him, is harmless. Texas Power, 
etc.,, Co. v. Hale, (Tex. Civ. A.) 276 
SW 746. 

{d] Loss of use.—(1) Although 
there is no evidence of the value of 
the use of a motor vehicle during 
the period of repairs after an in- 
jury, an instruction submitting an 
issue of Such value is not reversible 
error where the verdict is for less 
than the depreciation in the market 
value, indicating that the jury al- 
lowed nothing for loss of use. Berg- 
strom v. Mellen, 57 Utah 42, 192 P 
679: (2) An error in an instruction 
as to damages for deprivation of the 
use is cured by a remittitur of the 
amount claimed therefor. Conley. v. 


SW 153 [certiorari quashed State v. 
Trimble, (Mo.) 260 SW 746]. (3) 
Error in allowing plaintiff the rea- 
sonable value of the use of a dam- 
aged automobile while being repaired 
may be cured by remittitur. Pugh 
v. Queal Lumber Co., 193 Iowa 924, 
188 NW 1. 


[e] Punitive damages—An im- 
proper instruction upon _ punitive 
damages is not reversible error 


where the verdict makes it clear that 
the award is for the injuries to the 
motor vehicle. Koltinsky v. Hollo- 
well, 203 Ky. 218, 262 SW 6.° 

{f] Exclusion of evidence as to 
the elements of damages offered by 
plaintiff is not ground for reversal 
where the jury found no liability 
upon the part of defendant. Barrett 
v. Nye,’ ‘176 - T11-0At 137% 

89. Antokol v. Barber, 248 Mass. 
393, 143 NE 350, 32 ALR 703. 

90. Casual racing upon highways 
causing injury see supra § 643. 

91. Morrell v. Skene, 64 Misc. 185, 
119 .NYS'' 28, 

[a] Use of beach promenade.— 
In England, it has been held that 
borough authorities who are trus- 
tees of a parade or promenade upon 
the sea front for limited public pur- 
poses, such as use by foot passen- 
gers, perambulators, invalid car- 
riages, and similar vehicles have not 
authority to allow it to be used for 
motor races. Atty.-Gen. v. Black- 
pool, 71 J..P. 478. 

92. Morrell v. Skene, 64 Misc. 185, 
119, NYS :28. 

93. Morrell v. Skene, supra. 

94, liability for negligence gen- 
erally see Municipal Corporations § 
1701. 

95. Rose v. Gypsum City, 104 Kan. 
412, 179 P 348. 


[a] Street carnival.— Rose Vv. 
Gypsum City, 104 Kan. 412, 179 P 
348. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 1188-1193] 


defect in its streets®* it may be liable where it per- 
mits the use of a street by motor vehicles at a 
dangerous rate of speed.®? By still other authori- 
ties, it has been held that while it may be conceded 
that, where a city permits an illegal use of a public 
highway for automobile racing, it. is, without regard 
to any. element of negligence or other misconduct, 
liable to one injured by such illegal use while using 
the highway as a traveler,®® it is not so liable to 
one injured while a spectator in attendance at the 
races to witness them and enjoy the pleasure that 
the contest affords.°® By these authorities it is held 
that a special ordinance of a- city which permits 
certain specified persons to use a particular public 
highway as a race course for motor vehicles upon 
a particular occasion is invalid as assuming to grant 
to individuals the right to appropriate the highway 
for a private purpose to the exclusion of the public,! 
and that it is also invalid if considered as an at- 
tempted regulation of the speed of automobiles un- 
der a general statutory permission,” and that it op- 
erates as a participation by the city in the commis- 
sion of an unlawful act. Hence, a race or speed 
contest held under such an ordinance is an unlawful 
use and obstruction of the highway and a nuisance 
er se.* 

[§ 1189] 3. Liability of Participants. Those who 
promote, aid, or abet a motor vehicle race upon a 
public highway may be lable to a bystander or 
spectator injured by their negligence,’ although it 
would seem that their liability, at least as to spec- 
tators, is limited to negligence,® and where a race 
is held under an illegal permit from the municipal 
authorities, such fact alone is not sufficient to im- 
pose liability to a spectator who is at the scene of 
the race expressly to witness it and enjoy the pleas- 
ure that the contest offered,’ notwithstanding for 
an injury to a traveler,® or to occupants of lands ad- 
jacent to the highway,® the participants may be 


96. See statutory provisions. 6. 
97. Burnett v. Greenville, 106 S. 
On255.) 91 Se 203) AnnCas1918C 363. 
[a] Practice in hill climbing.— 
Burnett v. Greenville, 106 S. C. 255, 


[a] 
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See Johnson y, Reliance Auto. 
Cox; 23) \Cal.cA. 222-137 © 603: 

For example, 
spectator voluntarily attends an au- 
tomobile race conducted for speed 
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absolutely liable regardless of the care or skill 
exercised. The owner of a vehicle occasioning the 
injury cannot be held liable without a showing that 
it was entered in the race with his authority and 
with his sanction.° 

[§ 1190] 4. Trespass by Spectator. The fact that 
one injured while a spectator of a speed contest 
upon a public highway is a trespasser in entering 
upon land adjacent to the highway has no bearing 
upon his right to recover if defendants were guilty 
of negligence or other fault.!! 

[§ 1191] 5. Contributory Negligence. A spectator 
injured at a road race cannot recover against the 
owner of a car taking part in the race where he 
has been guilty of contributory negligence.'? 

[§ 1192] 6. Questions of Law and Fact. Where 
a speed contest is conducted upon a public highway, 
the question of whether it, as conducted, was in fact 
a nuisance,!? or whether the persons conducting it 
were guilty of negligence in the management of the 
race,!+. or whether a spectator was guilty of con- 
tributory negligence,!® are questions of fact for the 
jury. 

[§ 1193] B. Races and Tests upon Tracks and 
Speedways—1l. Care Required and Persons Liable in 
General—a. Persons Conducting or Promoting 
Races. One who invites the public to attend a race 
between motor vehicles and charges an admission 
fee is bound to exercise reasonable care to make 
the place provided for spectators reasonably safe,1® 
but although a spectator is injured, no liability may 
be imposed upon the persons conducting the races, 
in the absence of a showing of negligence upon 
their part.17 However, an association which is giv- 
ing an exhibition upon grounds in its possession to 
whieh it charges an admission, which has offered a 
prize for a speed and endurance contest between 
automobiles upon a track upon its grounds cannot, 
although one of the contestants was negligent and 


corporation itself from which an in- 
ference can be reasonably drawn 
that the car in question was being 
driven under the authority, express 
or implied, of the corporation. John- 


one who as a 


91 SE.203, AnnCas1918C 363. 

98. Bogart v. New York, 200 N. Y. 
379, 93 NE 937, 21 AnnCas 466; John- 
son v. New York, PS OneN. | Yas 139, 78 
NE 715, 116 AmSR 545, 9 AnnCas 
824, 

[a] Evidence held insufficient to 
show that plaintiff at the time of the 
accident was a traveler on the high- 
way. Bogart v. New York, 200 N. 
Y. 379, 93 NE 937, 21 AnnCas 466. 

99. Bogart v. New York, supra; 
Johnson v. New York, 186 N. Y. 1389, 
78 NE 715, 116 AmSR 545, 9 AnnCas 
824. 

[a] Evidence held inadmissible.— 
Decedent’s widow cannot testify that 
when he went out he expected to go 
to see the races, but the facts and 
circumstances from which’ the in- 
tention can be determined should be 
given. Bogart v. New York, 200 N. 
Y. 379, 93 NE 937, 21 AnnCas 466. 

1. Johnson v. New York, 186 N. 
Y, 139, 78 NE 715, 116 AmSR 545, 9 
AnnCas 824. 

2. Johnson v. New York, supra. 

3. Johnson v. New York, supra. 

4. Johnson v. New York, supra. 

5. Rose v. Gypsum City, 104 Kan. 
412, 179 P 348. See Johnson v. New 
York, *186 “N.) Yi... 189, ..78 NE (71.55): 026 
AmSR 545, 9 AnnCas 824 (where neg- 
ligence of city and other defendants 
in management of race was held 
question of fact for jury). 

[a] City officials and private cit- 
izens alike are personally liable for 
their negligence. Rose v. Gypsum 
City, 104 Kan, 412, 179 P 348. 


and endurance upon a public high- 
way, and who takes a reasonably safe 
position to witness the event, it 
would seem, cannot recover for an 
injury inflicted by one of the racing 
automobiles which did not result 
from want of care in its management 
by the driver, but did result from the 
unavoidable breaking of a part of the 
vehicle. Johnson v. Reliance Auto. 
Co., 28 Cal. A. 222;,,:137 P 603. 

7. Johnson v. New York, 186 N. Y. 


139,278 -NE’ 715, 116: AmSR):545;..9 
AnnCas 824. J 
fa] Volenti non fit injuria.—‘It 


does not lie in the mouth of the plain- 
tiff to assert as a ground of liability 
the illegality of an act from which 
she sought to draw pleasure and en- 
joyment,” Johnson v. New York, 186 
N. Y. 139, 148, 78 NE 715, 116 AmSR 
545, 9 AnnCas 824. 


8 See Johnson v. New _ York, 
supra. 

9. See Johnson v. New York, 
supra. 

10. Johnson v. Reliance Auto. Co., 


23) iCal Al4222,0137 (Pe 6.03, 

[a] The secretary and treasurer 
of a corporation, engaged in the busi- 
ness of selling motor vehicles, can- 
not in the absence of evidence be held 
to have authority to enter an auto- 
mobile in the possession and control 
of the corporation in a road race in 
the name of the corporation without 
its knowledge and impose liability 
upon the corporation for the conse- 
quences, where there are no acts of 
the officer as such acquiesced in by 
the corporation or any acts of the 


son v. Reliance Auto. Co., 238 Cal. A. 
222, 137, P:603. 

11. Johnson v. New York, 186 N. 
Y. 139, 78 NE 715, 116 AmSR 545; 9 
AnnCas 824. 

12. Baldwin v. Locomobile Co. of 
rer dcp 143 App. Div. 599, 128 NYS © 
[a] For example, a boy between 
fifteen and sixteen years of age, who 
is aware of the danger that cars mak- 
ing a sharp turn will skid into an 
intersecting road, but who neverthe- 
less seeing a car approaching the 
turn at a high rate of speed proceeds 
across an intersecting road without 
paying any further attention to it 
and is struck when about half way 
across such road, is guilty of con- 
tributory negligence preventing a re- 
covery. Baldwin v. Locomobile Co. 
of America, 143 App. Div. 599, 128 

NYS 429. 

13. Johnson v. New York, 186 N. 
Y,.139,:78 NE715, 116):AmSR 545; 9 
AnnCas 824. 

14. Johnson v. New York, supra. 

15. Johnson v, New York, supra. 

16... Jerrell «vse Har risburg Fair, 
etc., Assoc., 215) Ill, A. 273; Arnold vy, 
eee 163 App. Div. 253, 148 NYS 

io 1 

[a] Barriers.—It is negligence to 
conduct a motor vehicle race upon 
an ordinary race track without pre- 
cautions to prevent vehicles from 
leaving the track and injuring spec- 
tators. Arnold v. State, 163 App. 
Div. 253, 148 NYS 479. 

17. Harms y. Lee County Fair 
Assoc., 209 Ill. A. 103. 


1302 [42 C.dJ.] 
a spectator was thereby injured, escape liability 
upon the ground that it in no manner attempted 
to regulate or control the contestants in the race.'® 

State. Where the state permits a motor vehicle 
race upon a track owned by it without the exercise 
of reasonable care to provide against accidents to 
spectators from the vehicles leaving the track, it 
is lable in the same manner as a private indi- 
vidual,!® since where it invites the attendance of 
the public and charges an admission fee, with re- 
sulting profit, it is acting as the proprietor of a 
race track and not in a governmental capacity.”° 

Acts of independent contractor. Although races 
held upon a track located upon a state fair ground 
are conducted by an independent contractor, the 
state may be liable for its negligence in permitting 
such a race to be held upon a track owned by it, 
without reasonable precautions to protect those who 
have been invited by the state to witness the exhibi- 
tion and who have paid the state for the privi- 
 lege.?* One who superintends motor vehicle races 
for a state fair commission and expends their ap- 
propriation for automobile races, but without ab- 
solute control of the work of putting on and con- 
ducting the races, is not an independent con- 
tractor.?? 

[§ 1194] b. Owners of Participating Vehicles. 
The owner of a motor vehicle who permits another 
to use it in contemplation of some benefit to be de- 
rived from its use to the business of the owner is 
lable for the acts of the person so using it.?% 

[§ 1195] ce. Race Drivers. One driving a motor 
vehicle in a race?4 or in practice therefor?®> must 
exercise reasonable care to avoid injury to one law- 
fully upon the race track,?® or who is riding with 
him as an invitee,?” although what is meant by rea- 
sonable or ordinary care must be determined in con- 
nection with the circumstances and surroundings of 
the particular case.28 Where: one is riding with a 
race driver either as a guest or an invitee, the driver 


18. Jerrell v. Harrisburg Fair, 
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rider also practicing on the race 


[§§ 1193-1199 


owes him a greater duty than merely to refrain from 
willful or intentional injury.”? 

[§ 1196] 2. Duty toward Trespassers. Where 
motor vehicle races are being held upon grounds 
to which an admission fee is charged, one who know- 
ingly enters an area reserved for those who have 
paid an admission fee without paying it is a tres- 
passer to whom those owning and driving vehicles 
entered in the races are bound only to refrain from 
willful injury.2° Hence, where within a short time 
after he has entered upon such area, and before 
there has been time for the management to acquiesce 
in his presence there, he is struck by a vehicle leay- 
ing the track, he is not entitled to a recovery of 
damages.*+ 

[§ 1197] 3. Contributory Negligence and Assump- 
tion of Risk—a. Spectators. Under the general rules 
applicable to actions based upon negligence,®? a 
recovery by a spectator injured at a motor vehicle 
race may be precluded by his contributory negli- 
gence,®* as where he occupies a dangerous place 
after repeated warnings,** but he is not guilty of 
contributory negligence in occupying a place in 
which spectators are allowed and anticipated to 
stand without warning of the danger that a racing 
car will leave the track.*® 

[§ 1198] b. Participants. A mechanician riding 
an automobile in a race does not assume the risk of 
a latent defect in the track, where he had not dis- 
cerned, and had no opportunity to discover, such 
defect, it not being his duty to inspect the road- 
way. One who intends to take part in motor 
eyele races to be held at the conclusion of horse 
races upon a race track, who assumes a position of 
danger inside the track and is injured by a bolting 
horse, cannot recover where he might have occupied 
a place of safety.** 

‘T§ 1199] c. Special Policemen or Others Right- 
fully upon Track. Under the rule that one doing 
what it is his right to in discharge of his duty is 


a curve, resulting in the collision 


etc., Assoc., 215 Ill. A: 273. 

19. Arnold v. State, 163 App. Div. 

253, 148 NYS 479. 

20. Arnold v. State, supra. 
21. Arnold v. State, supra. 
22. Arnold v. State, supra. 
23. Maskell v. Alexander, 91 

. 8638, 157 P 872. 

. [a] Question of fact.—Where the 
evidence in an action for an injury 
by a motor cycle rider practicing 
for a race is sufficient to make a 
prima facie case of ownership in 
defendant of the motor cycle at the 
time of the injury, and there is evi- 
dence tending to show that defend- 
ant exercised control over it and the 
rider, there is a question of fact for 
the jury as to whether the rider was 
a mere gratuitous bailee or was the 
agent or servant of defendant. Mas- 
kell vy. Alexander, 91 Wash. 3638, 157 
P 872. 

24. Liston v. Reynolds, 69 Mont. 
480, 223 P 507. 

25. Maskell v. 
Wash. 363, 157 P 872. ) 
26. Maskell v. Alexander, supra. 

[a] Special policeman.—lIt is the 
duty of motor cyclists using a race 
track in practicing for a race to use 
care and take noticé of a special po- 
liceman stationed inside a gate in 
the fence around the track and to use 
reasonable care and prudence for his 
safety, and not wantonly and reck- 
lessly do anything that would result 
in his injury. Maskell v. Alexander, 
91 Wash. 863, 157 P 872. } 

{b] Proximate cause.—The negli- 
gence of a motor cycle rider practic- 
ing for a race in crowding another 


Alexander, 91 


track and causing him to lose con- 
trol of his machine and strike a 
track policeman at the side of the 
track is the proximate cause of the 
injury to the policeman. Maskell v. 
Alexander, 91 Wash. 363, 157 P 872. 

27. Liston vy. Reynolds, 69 Mont. 
480, 223 P 507. 

[a] Complaint held sufficient to 
state a cause of action.—Liston v. 
Reynolds, 69 Mont. 480, 223 P 507. 

28. Liston v. Reynolds, supra. 

[a] Continuing after race.—In an 
action for the death of one riding 
with a race driver, negligence may be 
predicated upon the driver’s failing 
to stop after the conclusion of the 
race and continuing to drive at a 
high speed until he collides with an- 
other car occasioning the injury. 
She v. Reynolds, 69 Mont. 480, 223 

507. 

[b] Gross negligence.—A motor 
cycle rider practicing for a race, 
who, notwithstanding he has ample 
room upon the beaten path to pass 
another rider also practicing, crowds 
him off the beaten path and crosses 
in front of him so closely as to cause 
him to lose control of his machine, is 
guilty of gross negligence. Maskell 
Lorie poenrann 91 oWiash.s 863% bv) <P 
872. 

[c] Evidence held sufficient to 
warrant submission to the jury of 
defendant’s negligence in an action 
for the death of one riding in a 
race with him, alleged to have been 
occasioned by the conduct of defend- 
ant in continuing, after the race was 
over, at a high rate of speed, and in 
attempting to pass another car upon 


causing the injury. Liston v. Reyn- 
olds, 69 Mont, 480, 223 P 507. 

29. Liston v. Reynolds, supra. 

[a] Mechanician.—Evidence that 
one riding with a race driver was 
to act as his mechanician, inform 
him of his position in the race, and 
advise him of such signals as might 
be given while the race was in prog- 
ress, establishes that he was at least 
an invitee and not a trespasser. Lis- 
Ee v. Reynolds, 69 Mont. 480, 223 P 

30. Aughtrey v. Wiles, 106 S. C. 
416."91- SH 30332. 

31. Aughtrey v. Wiles, supra. 

“aE See Negligence [29 Cyc 505 et 
seq]. 

33. Scott v. Kansas State Fair 
Assoc,, 102 Kan. 653, 171 P 634. 

34 Scott v. ‘Kansas State Fair 
Assoc., supra, 

[a] Question for jury.—‘‘Whether 
the plaintiff, a boy ten years old, of 
average intelligence, who, while at- 
tending automobile races [at a race 
track], occupies a dangerous place 
after repeated warnings of the dan- 
ger, is guilty of such contributory 
negligence as will prevent his recov- 
ering damages for the injuries he 
sustained by being run over by one 
of the racing automobiles, is a ques- 
tion of fact to be determined by the 
jury.” Scott v. Kansas State Fair 
Assoc., 102 Kan. 653, 171 P 634 

35. Arnold v. State, 163 App. Div. 
253, 148 NYS 479. 

36. National Motor Vehicle Co. v. 
Kellum, 184 Ind. 457, 109 NE 196. 

37. Toole v. Erlanger Fair Assoc., 
207 Ky. 441, 269 SW 528. , 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not guilty of contributory negligence as a matter of 
law, if he exercises ordinary care and prudence, 
although the result shows that he imperiled his per- 
sonal safety,°® a special policeman or watchman 
at a race track which is being used by motor eyclists 
practicing for a race, whose duty is to prevent 
children and other spectators getting upon the track, 
was not guilty of negligence in taking a position 
between the gate posts of a gate in a fence sur- 
rounding the track and within the fence.*® 

[§ 1200] 4. Pleading. Under the general rules as 
to pleading in civil actions,*® in an action against 
one driving a car in a race, it is sufficiently alleged 
that one riding with him occupied the position of 
an invitee, where it is alleged that he occupied the 
ear at the special instance and request of defend- 
ant.44 Where an injury is sustained by a spectator 
at a race track to which he has paid an admission 
fee while watching automobile races conducted by 
defendant, through the leaving of the track by a 
racing automobile at a curve, a declaration is good 
after verdict, although it may not contain an express 
averment that it was the duty of defendant to use 
reasonable care to furnish plaintiff a reasonably 
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safe place from which to watch the race, where 
facts are averred from which such duty is shown.*? 

[§ 1201] 5. Evidence. Where in an action by a 
spectator for an injury sustained through a racing 
motor vehicle leaving the track it is averred that 
the particular place in which plaintiff was had been 
allotted for spectators, it may be shown that the 
place had been used for spectators upon former oc- 
casions without proof of the elements necessary to 
establish a custom.*? Although there is no allega- 
tion of willful injury in an action by the repre- 
sentatives of one killed while riding in a race with 
defendant, evidence tending to show that the act 
oceasioning the injury was willful may be admitted 
as tending to show gross negligence.*4 The weight 
and sufficiency of evidence in actions of this char- 
acter are determined in accordance with the general 
rules of evidence.*® 

[§ 1202] 6. Findings. Under the rules generally 
applicable to the trial of civil actions,** a general 
verdict may be controlled by special findings.47 A 
failure to find one of two independent. acts of negli- 
gence alleged will not prevent a recovery.*® 


XVII. PARKING PLACES 
[By Eustace W. Tomuinson] 


[§ 1203] A. Definition. A parking place in com- 
mon understanding means a place where motor ve- 
hicles may be driven by the owner, left parked or 
standing, and removed by the owner at his pleas- 
ure.*? 

[§ 1204] B. Duty and Liability of Maintainer— 
1. Admission of Applicants. A so-called civil rights 
statute, providing that no person shall be refused 
admission to places of public resort except for the 
reasons therein specified, is not applicable to pre- 
vent the operator of a parking place from refusing 
an applicant entry thereto,°° but a denial of such 
privilege must be made in a proper manner, and 
not in such a one as necessarily and needlessly hu- 
miliates the applicant;°t and damages are recover- 
able against such operator for insulting and humili- 


National Motor Vehicle Co. v. 
457, 109 NE 196. 


ating treatment in the denying of such admission.®? 

[§ 1205] 2. Character of Relation to Owner of 
Motor Vehicle. One who maintains a parking place 
in an inclosed space, with an attendant to care for 
motor vehicles as they are brought in and taken out, 
and who charges a fee for the privilege of parking 
vehicles in such space, is a bailee for hire of vehi- 
cles parked therein.®°*? But where a motor vehicle 
is merely allowed to be parked upon private prop- 
erty for the payment of a fee, the vehicle being 
driven to the place of parking by the owner and 
being removed therefrom by him at pleasure, the 
relation is not that of bailment, but a lease of 
space;°4 and, in general, under the rule that there 
can be no bailment without a delivery of possession 
to the bailee,®°> where a motor vehicle is driven 


ALR 553. 
Right of admission to places of 


88. See Negligence [29 Cyc 523]. | way. 

39. Maskell v. Alexander, 91} Kellum, 184 Ind. 
Wash. 363, 157 P 872. 

40. 


See Pleading [31 Cyc 1]. 
Liston v. Reynolds, 69 M 


41. ont. 
480) 223) P 507: 4 


42. Jerrell v. MWHarrisburg Fair, 
etc., Assoc., 215 Ill. A. 273, 

43. Jerrell v. Harrisburg Fair, 
etc., Assoc., supra. 

44. Liston v. Reynolds, 69 Mont. 


480, 223. 507. 

[a] For example, where the injury 
was alleged to have occurred by the 
negligence of defendant while con- 
tinuing driving after the conclusion 
of the race, evidence of conversation 
in which defendant said in substance 
that he had finished the race, and 
had started on an extra lap as was 
customary, but that he had lost track 
of the other cars and did not know 
how they stood, that he intended to 
make this additional lap so as to en- 
able one who was driving another car 
owned by him to win second money, 
that he was fixing to lay out a third 
ear to accomplish that end, that he 
was after that car to put him out of 
the race, but that he got the wrong 
fellow, may be admitted. Liston v. 
Reynolds, 69 Mont. 480, 223 P 507. 

45. See Evidence §§ 1730-1806. 

[a] 
an action for the death of a mecha- 
nician riding a motor car in a race, 
brought against his employer and the 
proprietor of the race track, to war- 
rant a finding that decedent had no 
knowledge of defects in the speed- 


Evidence held sufficient (1) in. 


(2) To warrant a finding that dece- 
dent was employed by defendant to 
ride in such race. National Motor 
Vehicle Co. v. Kellum, supra, 

46. See Trial [38 Cyc 1927]. 

47. See National Motor Vehicle 
Co. v. Kellum, 184 Ind, 457, 109 NE 
196 (holding special findings in an 
action for the death of a mechanician 
riding on a motor car in a race, 
brought against his employer and the 
proprietor of the race track, held not 
in conflict with a general verdict 
acquitting decedent of contributory 
negligence). 

48. National Motor Vehicle Co. v. 
Kellum, supra. 

[a] Rule applied.—Where in an 
action for the death of a mechanician 
riding upon a racing car brought 
against the speedway corporation and 
the employer of the mechanician, it 
is alleged that the decedent’s em- 
ployer was negligent in regard to 
the tires upon the car, and that the 
speedway corporation was negligent 
as to the condition of the speedway, 
such condition being known to both 
defendants, causing a tire to burst, a 
finding against plaintiff that the tires 
were not defective will not entitle 
defendants to judgment. National 
Motor Vehicle Co. v. Kellum, 184 Ind. 
457, 109 NE 196. 

49. Thompson v. Mobile Light, 
etc., Co, 241; Alay 525, 101. S:177. 

50. Malcezewski v. New Orleans R., 
etc., Co., 156 La. 830, 101 S:) 213, 35 


; 


public accommodation in general see 
Civil Rights §§ 18, 

51. .Malezewski v. New Orleans R., 
ete. Co., 156. La, 830, 101 -S 213) 35 
ALR 553. 

52. Malczewski v. New Orleans R., 
ete., Co., supra. 

Damages for humiliation, indig- 
nity, and insult see Damages § 159. 

53. Galowitz v. Magner, 208 App. 
Div. 6, 8, 2083 NYS 421. 

“It seems to me obvious that plain- 
tiff had the right to believe from the 
fact that defendant maintained an 
inclosed space for parking cars with 
an entrance and exit and attendants 
that he was paying the parking fee 
in consideration of care and watch- 
fulness ‘to prevent injury or loss. 
Otherwise he might almost as well 
have parked upon the public street 
and saved the fee. It is equally clear 
that defendant had a like under- 
standing of his obligation because, 
as he testified, he maintained this 
fenced parking space and three at- 
tendants ‘looking after, taking care 
of the cars as they came in and went 
out.’ These facts being undisputed, 
the trial court should have charged 
that the contract was one of bail- 
ment.’”’ Galowitz v. Magner, supra, 

Bailment in general see Bailments 
61 C.xJ. p 1080. 

54. Thompson v. Mobile Light, 
etce., Co., 211 Ala. 525, 101:S 177 [rev 
20 Ala, A. 1638, 101 S 176]. 

‘55. See Bailments § 22, 


1304 [42 C.J.] 
into, and parked upon, a space provided for that 
purpose, either with or without the payment of a 
fee therefor, and there left by its owner or op- 
erator without being delivered to any attendant or 
agent of the maintainer of such parking space, in 
the absence of express agreement, no bailment is 
created.°° The operator of a parking place is, 
however, bound by an agreement of his agent to 
care for a motor vehicle parked therein for a con- 
sideration, where such agreement is within the ap- 
parent scope of the agent’s employment, although 
actually in excess of his authority, the motor ve- 
hicle owner having no knowledge of secret limita- 
tions thereon.®* 

[§ 1206] 3. Liability. Where the relation of 
bailor and bailee obtains between the owner of the 
motor vehicle and the operator of a parking place,°® 
such operator. is liable for the loss of or injury to 
a parked motor vehicle resulting from his negli- 
gence;°® and he cannot escape responsibility there- 
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f§§ 1205-1208 


for by the fact that on the back of the check or 


receipt given for such motor vehicle is printed a. 


disclaimer of liability, unless notice of such pro- 
vision was brought to the owner’s knowledge.®° The 
burden is upon the owner of the motor vehicle of 
proving negligence on the part of the operator of 
the parking place,*! and no cause of action is shown 
by a complaint which merely sets up the duty of de- 
fendant to keep the motor vehicle safely and its 
loss by theft, but does not contain any allegations 
of negligence.®?. A bailee may, however, enlarge his 
ordinary responsibility by agreement, and may as- 
sume the liability of an insurer,®* in which case he 
is liable for the loss of a parked motor vehicle 
even in the absence of negligence.** When no bail- 
ment is created by the parking of a motor vehicle, 
the operator of the parking place is in general not 
liable’ to the owner of such vehicle for its loss or 
destruction.®® 


XVIII. FILLING AND SERVICE STATIONS 
[By Eustace W. Tomuinson ] 


[§ 1207] A. Right To Erect and Maintain—1. In 
General—a. As Lawful Business. The conduct of a 
gasoline filling and service station is a lawful busi- 
ness,°® either in a business or residential district,® 
and such station is not a nuisance per se,°° even 
though it is so arranged as to permit or require the 
driving of motor vehicles across the sidewalk in 
order to reach it;®° and in the absence of building 
restriction covenants or of restrictive statutes or 


56. Suits v. Electric Park Amuse- 
ment ‘Co., /213"'‘Mo A. 275," 249 Sw 
656; Lord v. Oklahoma State Fair|duty. Indeed, 


have occurred had defendant and his 
employees properly performed their 
it seems to me that 


ordinances, it would seem that no objection can be 
made by any person or by a municipality to its eree- 
tion or maintenance, so long as it is conducted in a 
proper and safe manner.”° 

[§ 1208] b. As Nuisance—(1) In Gencral. A fill- 
ing station, although not a nuisance per se,‘+ may 
be so erected, conducted, or operated as to be in 
fact a public or private nuisance,’? and if so, it may 
be enjoined to the extent of abating the nuisance;7* 
country, and such storage does not 


constitute a nuisance per se. Blectra 
v., Cross, (Tex. Civ. A.) 225 SW 795. 


Assoe., 95 Ok]. 294, 219 P 713. 

{a] MNilustrations.—(1) Where one 
entering an amusement park takes 
his car within and parks it at a 
place designated by a city policeman, 
and locks it and leaves it, being free 
to return and take it at any time, 
the car is not accepted by the man- 
agement of the amusement park or 
delivered to it in bailment, so as to 
create liability for its loss by theft. 
Suits v. Electric Park Amusement 
Co., 218 Mo. A. 275, 249 SW 656. (2) 
Where one drives within a fair 
ground, paying an admission fee for 
himself and one for his car, and 
parks his car in a space provided 
therefor, not delivering it to the 
custody of any agent of the fair as- 
sociation nor receiving any check for 
it, no bailment is constituted. Lord 


v. Oklahoma State Fair Assoc., 95 
Okl, 294, 219 P 713. ‘ 
57. Pennyroyal Fair Assoc, -v. 


Hite, 195 Ky. 732, 248 SW 1046. 

{a] An agreement by a_ gate- 
keeper at a fair ground to care for 
a car parked therein in a space pro- 
vided for that purpose is binding 
upon the fair association, although 
the gatekeeper had no actual author- 
ity to make such agreement, he being 
the only representative of the asso- 
ciation present at the time and such 
agreement being within the apparent 
scope of his authority, _Pennyroyal 
Fair Assoc. v. Hite, 195 Ky. 732, 243 
Sw 1046. 

58. See supra § 1205 text and 
notes 53, 57. 

59. Galowitz v. Magner, 208 App. 
Div. 6, 203 NYS 421. 

{a] Facts held to show negli- 
gence.—‘‘Where a space is inclosed 
by an eight-foot board fence, for 
parking cars with an entrance and an 
exit, a checking system, and three 
attendants to look after and take 
care of the cars as they came in and 
went out, the jury might infer that 
the theft of plaintiff's car could not 


such inference is well nigh irresist- 
ible, because some one must: have 
taken out plaintiff's car without pre- 
senting a check or ticket therefor, 
and to permit this was clearly negli- 
gent.” Galowitz v. Magner, 208 App. 
Div. 6, 9, 203 NYS 421, 

Duty and liability of bailee to 
bailor in general see Bailments § 61. 

60. Galowitz v. Magner, 208 App. 
Div. 6, 203 NYS 421. 

61. Galowitz v. Magner, supra. 

62. Galowitz v. Magner, supra. 

63. Pennyroyal Fair Assoc. v. 
Hite, 195 Ky. 732, 735, 243 SW, 1046 
faucts@niTs ay 

64. Pennyroyal 
Hite, supra. 

65. Suits v. Electric Park Amuse- 
ment Co., 213 Mo. A. 275, 249 SW 656; 
Lord v. Oklahoma State Fair Assoc., 
95 Okl. 294, 219 P 713. 

66. Huddleston v. Burnett, (Ark.) 
287 SW 1013; Hanes v. Carolina Cad- 
illac Co.,,176 N: C.\ 350, 97 SH 162: 


Kair: . Associ san, 


67. Sherman vy. Levingston, 128 
NYS 581. 
68. Ark.—Huddleston v. Burnett, 


287 SW 1013; Sander v. Blytheville, 
164 Ark. 434, 262 SW 23- 


Ky.—Slaughter v. Post, 214 Ky. 
175, 282 SW 1091. 

Miss.—National Refining Co. v. 
Batte, 135 Miss. 819, 100 S 388. 


Mo.—Buchholz y. Standard Oil Co., 
211 Mo. A. 397, 244 SW 973. 

N. Y.—Coley v. Campbell, 126 Misc. 
869, 215 NYS 679; Sherman vy, Lev- 
ingston, 128 NYS 581. 

N. C.—Hanes v. Carolina Cadillac 
Con LIGNE LO. 350); 19% SH 162. 

Okl.—McPherson v. Woodward 
First Presb. Church, 120 Okl. 40, 248 
P 561; Marland Refining Co. v, Ho- 
bart, 113 Okl. 36, 237 P 857, 


Tex.—Electra v. Cross, (Civ. <A.) 
225 SW 795. 
[a] Storage of gasoiine.—It is a 


well-known fact that gasoline is kept 
with safety in storage at filling sta- 
tions in almost every town in the 


Nuisances per se see Nuisances [29 
Cye 11537: 

69. Electra v. Cross, (Tex... Civ. 
A.) 225 SW 795, 796, 

“As a matter of common knowledge 
it is true of most of such stations, 
as well as business of other kinds, 
such as wholesale commercial houses 
and manufacturing plants,’ that 
“vehicles to be supplied with gaso- 
line from the filling station will be 
driven across the sidewalk and to a 
place on the inside of the premises.” 
Electra v. Cross, supra. 

Right to have driveway over side- 
walk see infra § 1211. 

70. Ill.—Fish v. Walsh, 323 Ill. 
359, 154 NE 148. 

N. Y.—Coley v. Campbell, 126 Misc. 
869, 215 NYS 679. 

N. C.—Hanes v. Carolina Cadillac 
Co.) 1 76 N. C1350, 9% SH ol62. 

Okl.—McPherson Vv. Woodward 
First Presb. Church, 120 Okl. 40, 43, 
248 P 561. ’ 

Tex.—Electra v. Cross, (Civ. <A.) 
225 SW 795. 

“Tt is not a nuisance at all if lo- 
cated and conducted where and in 
the manner in which it ought to be.” 
McPherson v. Woodward First Presb. 
Church, supra. 

[a] Unless it in fact constitutes 
a nuisance, neither a city nor the 
state has constitutional authority to 
denounce as a nuisance any business 
otherwise lawful, as a filling station, 
and to prohibit it. Blectra v. Cross, 
(Tex. Civ, A.) 225 SW 795. 
ain See supra § 1207 text and note 

72. National Refining Co. v. Batte, 
135 Miss. 819, 100 S 388. And see 
cases infra notes 73-81. . 

73. National Refining Co. v. Batte, 
supra; McPherson v. Woodward First 


Presb. Church, 120 Okl. 40, 248 P 
‘{a] Injunction quia timet will lie 


to prevent erection of a filling sta- 
tion across the street from a church, 


IS EEN AT NE ARIE TY =e EPO RPO Ot SOPOT WEY Sacer! OR Me hgy Pue VRE NN Gt eee 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1208-1213] 


but facts must be shown which differentiate the 
station in question from a business of that kind as 
ordinarily conducted, and show that a nuisance will 
or does result from its operation.’* Whether it is 
a nuisance per accidens depends upon its surround- 
ings,’® the manner in which it is managed,’® and 
whether it does in fact annoy, injure, or endanger 
the comfort, repose, health, or safety of others.” 
Thus, the operation of a filling station in a strictly 
residential section,’® or near to a church,’? where 
unusual noise created by the starting and stopping 
of motor vehicles causes disturbance and annoy- 
ance, and where there is no public necessity for 
such a station, is a nuisance, as is a station, the 
driveway of which is so. arranged as to cause the 
headlights of motor vehicles entering thereon to 
shine into and upon the dwelling of another per- 
son.6° The use of a motor vehicle emitting sparks 
and flames in a building in which are stored gaso- 
line and oil, the floor of which is saturated there- 
with, and near tanks containing large quantities 
of gasoline, is a nuisance.*! But a filling station 
cannot be said to be a nuisance when there are 
other such stations within a short distance of it and 
numerous others in the immediate locality;®? and 
the storage of a large quantity of gasoline at a 
filling station is not a nuisance where it is properly 
protected against danger of ignition and it is rea- 
sonably isolated from places frequented by human 
beings.*®° 

[§ 1209] (2) Rights of Individuals to Relief. 84 
The erection or operation of a filling station, which 
constitutes a nuisance, will not be “enjoined in an 
action by a private individual, in the absence of a 
showing of special facts which are not equally ap- 
plicable to other property owners of the district or 
the public generally.*° But one who suffers damage 
separate and apart from that suffered by the gen- 
eral public has the right to sue for the abatement 
of the nuisance,** as where a filling station is so con- 
structed and arranged that the headlights of motor 
vehicles making use of it shine into and upon his 
dwelling house;*’ and the owner of property abut- 
ting upon a highway has a sufficient special interest 
to entitle him to maintain an action to enjoin a 
municipality from leasing a portion of the highway 
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directly in front of his property for the purpose 
of the erection and maintenance of a filling station.*® 

[§ 1210] 2. Use of Street. or Highway. A filling 
station or gasoline supply pump located in a public 
street, although not in the portion thereof used for 
the passage of vehicles, is a nuisance, in the ab- 
sence of permission therefor granted by the munici- 
pality under proper statutory authority,®? and 
mandamus is a proper remedy to compel the mu- 
nicipality to cause its removal;®° similarly, the 
fact that a filling station is a convenience to the 
publie traveling in automobiles does not authorize 
the leasing of a part of the public highway in a 
city for the purpose of the erection and maintenance 
of such stations.°* But under the rule that the 
legislature may authorize an encroachment upon the 
public highway so long as the public use is not un- 
reasonably interfered ‘with, statutory authority to a 
municipality to permit the storage of gasoline or 
oil within the bounds of the highway beneath the 
surface and to allow upon the curb arrangements 
for drawing therefrom is not invalid,®? and a license 
permitting the erection of a curb pump is a proper 
exercise of such authority.°* A municipality has 
no power, however, in the absence of statute, to 
grant authority for the permanent operation and 
maintenance of a filling station in the street,°* and 
such permission, if granted, confers no vested or 
irrevocable rights upon the grantee.% 

[§ 1211] 3. Right to Driveway over Sidewalks.°° 
The right of the owner of a filliug station which 
faces on two streets to have an entrance including 
a driveway across the sidewalk to the street most 
traveled is a property right, of which he cannot 
be deprived by the municipality without just com- 
pensation.** 

[§ 1212] 4. Municipally Operated Station. The 
establishment by a municipality of a station for the 
sale of gasoline and oil, in competition with private 
persons, does not deprive them of property without 
due process of law,®® even though their property 
becomes less valuable or their business is rendered 
unprofitable by reason of such competition.®? 

[§ 1213] B. Municipal Regulation and Restric- 
tion‘—1l. In General—a. Power of Municipality. 
Cities and towns have power, under the general 


where it is shown probable that un- 
usual noises will emanate from it 
and disturb and annoy the church in 
the use of its property. McPherson 
v. Woodward First Presb. Church, 
120 Okl. 49, 248 P 561. 

Equitable relief against nuisances 
generally see Nuisances [29 Cyc 1219 
et seq]. 

74. Coley v. Campbell, 126 Misc. 
869, 215 NYS 679; Lees v. Cohoes Mo- 
tor Car Co., 122 Misc. 373, 203 NYS 
65; Electra v. Cross, (Tex. Civ. A.) 
225 SW 795. 

[a] Mere allegations that the val- 
ue of plaintiff’s property is depreci- 
ated by the erecting and maintaining 
of a gasoline storage tank, in an ac- 
tion to enjoin its erection and main- 
tenance, are insufficient to show any 


ground for injunctive relief. Lees v. 
Cohoes Motor Car Co., 122 Misc. 373, 
203 NYS 65. 

75. McPherson Vv. Woodward 
ey Presb. Church, 120 Okl. 40, 248 
P 561 


Nuisances per accidens see Nui- 
sances [29 Cyc Tae A 


76. McPherson Woodward 
pigs Ar se Church, 120 Okl. 40, 248 
P56 

77. McPherson ARS Areata 


First Presb, Church, supr 
78. Huddleston v. Burnett: (Ark.) 


287 SW 10138 
79. McPherson v. Woodward 


First Presb. Church, 120 Okl. 40, 248 
P5614. 


80. National Refining Co. v. Batte, 
135 Miss. 819, 100 S 388. 

81. Buchholz v. Standard Oil Co., 
211 Mo. A. 397,.244 SW 973. 

82. Coley v. Campbell, 126 Misc. 
8695-215 NYS 679. 

83. Buchholz v. Standard Oil Co., 
211 Mo. A. 397, 244°SW 973. 

84. Right of private individual to 
relief against nuisances generally see 
Nuisances [29 Cyc 1208-12138, 1234]. 

85. Coley v. eta 126 Misc. 
869, 215 NYS 67 

86. National erin Co. v. Batte, 
135 Miss. 819, 100 S 388. 

87. National Refining Co. v. Batte, 
supra. 

88. Reed v. reat 124 Wash. 185, 
213 P 923, 29 ALR 4 46. 

89. Kahaba v. Schwab, 205 App. 
Div. 368, 37%, 199 NYS 551 [aff 236 
NY. 595 mem, 142 NE 298 mem]. 

“The obstruction of [the street by] 
a gasoline pump is not insignificant; 
it rests not only in the_ structure 
itself but in the lines of vehicles 
frequently and sometimes almost 
continuously waiting for service.” 
Kahaba v. Schwab, supra. 

Prohibition or removal of filling 
stations in streets see infra § 1213 
text and notes 19-25. 

90. Kahaba v. Schwab, 205 App. 
Div, 368, 199 NYS 551 [aff 236 N. Y. 


595 mem, 142 NE 298 mem]. 

91. Reed v. Seattle, 124 Wash. 185, 
AO PANE Serbs ee) ALR 446, 

“Public use is not synonymous 
with public benefit.” Reed v. Seattle, 
supra. 

92. McCoy v. Apgar, 241 N. Y. 71, 
148 NE 793, 42 ALR 978. 


93. McCoy v. Apgar, supra. 
[a] Mandamus will not lie to com- 
pel the municipality to order the 


removal of curb pumps installed un- 
der a license issued under such stat- 
utory authority. McCoy y. Apgar, 
ae Newey. T1, 148) NEN 793) 442) AiR 

94 Sander v. Blytheville, 164 Ark. 
434, 262 SW 238. 

95. Sander vy. Blytheville, supra; 
Kahaba v. Schwab, 205 App. Div. 368, 
199 NYS 551 [aff 286 N. Y. 595 mem, 
142 NE 298 mem], 

96. Entrance or driveway over 
sidewalk as making filling station a 
nuisance See supra § 1207 text and 
note 69. 

97. Brownlow v. O’Donoghue, 51 


App. (D. C.) 114, 276 Fed. 636, 22 
ALR 939. 

98. we er Oil Co. v. Zehrung, 11 
F: (2d) 8 

99. Mutual Oil Co. v. Zehrung, 
supra. 


1. Municipal regulation of public 
garages see Livery-Stable and Ga- 
rage Keepers § 5 et seq. 
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welfare provisions of statutes and charters, to enact 
reasonable ordinances relating to the selling and 
distribution of oil, gasoline, and other petroleum 
products, within their boundaries,? defining where 
and how filling stations may be constructed and 
operated,? and regulating the use of driveways 
across sidewalks to such stations; and a vested 
right cannot be asserted against the proper exercise 
of such police power.> Such power must, however, 
be exercised reasonably,® not arbitrarily,’ and with- 
out discrimination,’ and the regulation or restric- 
tion in order to be valid must have some substantial 
tendency to promote and protect the public health, 
safety, or general welfare;° but the decision of a 
city council thereon will not ordinarily be disturbed 
if it has any reasonable basis in the facts° Arbi- 
trary power cannot be conferred upon the council to 
allow a filling station at one place and disallow it 
at another, without any definite or uniform rule 
applicable to all alike,*! as where the location, main- 
tenance, or operation of such stations is prohibited 
unless the consent of the board of aldermen is first 
obtained,” since this would be to give power to 
deny equal rights to all the citizens;!* and an ordi- 
nance purporting to grant such authority is void.4 

Detriment to public safety. An ordinance forbid- 


2. McIntosh v. Johnson, 211 N. Y. 
265, 105 NE 414, LRA1915D .603; 
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expended money on the faith of a 
valid permit to erect such a tank. 9. 


[§ 1213 


ding the granting of a permit or license for such a 
station in any location where, by reason of traffic 
conditions or fire hazards, it would imperil the pub- 
le safety,® or authorizing the denial of the same 
if such station is found to be against the public 
interest, is a proper exercise of the police power, 
and is not invalid as denying the equal protection 
of the law?’ or leaving the granting or refusal of the 
permit to the arbitrary will of the municipal officials 
charged with the issuance thereof.1® 

Filling stations in streets. A filling station or 
supply pump located within or upon a publi street, 
whether or not it is a nuisance, is a purpresture,!? 
and under statutes giving it general police power 
and control over structures and projections upon 
and over streets, a municipality has the power to 
enact an ordinance prohibiting the installation, 
maintenance, or operation of such pumps and filling 
stations upon the streets,?° including the sidewalks,+ 
and to compel the abatement and removal of such 
structures already existing when the city’s welfare 
demands it;?? and unless such power is exercised in 
an arbitrary, discriminatory, or unreasonable man- 
ner,”* or invades constitutional rights of property,?4 
it will not be interfered with by the courts. .Such 
an ordinance is not unreasonable or arbitrary merely 


192 N.C. 348, 135 SE 50. 
Bizzell v. Goldsboro, 192 N. C. 


Gulf Refining Co. v. McKernan, 179 


N. C. 314, 102 SH 505. 

3. Ark.—Herring v. Stannus, 169 
Ark.” 244,°°275, SW3215° Sander »v. 
Blytheville, 164 Ark, 434, 262 SW 
23 


Iowa.—-Edaburn v. Creston, 199 
Iowa 669, 202 NW 580. : 

Ky.—Slaughter v. Post, 214 Ky. 
175, 282 Sw 1091. 

La.—State v. McShane, 159 La. 723, 
106 S 252. 

N. J.—Long v. Scott, (Sup.) 133 A 
767; Bauer v. Paterson. Fire, etce., 


Comrs., (Sup.) 132 -A 515; Wittkop 
v. Garner, (Sup.) 132 A 339. 

Wash.—State | v. Fleming, 129 
Wash. 646, 225 P 647. 


“The automobile has brought into 
existence many problems incident to 
its operation, and it is recognized by 
all the courts that filling stations, 
where oil and gasoline may be ob- 
tained, have become public necessi- 
ties. Tt is also generally recognized 
that these stations are proper sub- 
jects for regulation by the States 
and the cities and towns thereof in 
the exercise of the police power. 
Herring v. Stannus, 169 Ark. 244, 249, 
275 SW 321. 

[a] What regulations are reason- 
able.-—(1) Under a zoning ordinance 
which permits “large volume resi- 
dence” buildings at the locality in 
question, refusal of permission to 
~ erect and install a filling station is 
not an unreasonable or unlawful ex- 
ercise of the police power. Long v. 
Scott, (N. J. Sup.) 1338 A 767 (2) 
It is within the police power of the 
state to prohibit the erection of a 
service station within two hundred 
feet of a church, school, hospital, 
public library, or other buildings 
similarly used for public purposes. 
Bauer v. Paterson Fire, etc., Comrs., 
(N. J. Sup.) 132 A 515; Wittkop v. 
Garner, ((N. J.) Sup!) 1:32 :A) 339.7 (3) 
But an ordinance prohibiting the 
keeping or storage of gasoline in 
quantities in excess of one thousand 
gallons except at a place one thou- 
sand feet from any dwelling house is 
unreasonable and discriminatory 
when its effect is practically to for- 
bid the erection or use of a tank of 
such capacity anywhere within the 
city limits, and is violative of the 
due process clause of both federal 
and state constitutions as applied to 
one who prior to its enactment has 


Lees v. Cohoes Motor Co., 122 Misc. 
373, 203 NYS 65. 
O’Donoghue, 51 


4 Brownlow vv. 
App: (D: GC.) 14,1 276 Bed. 636,22 
ALR 939. 

[a] Power to regulate does not 
include the power to prohibit in such 
case, and a city cannot deny to the 


owner of a filling station the right 


|} to maintain a driveway thereunto 


from the most traveled of two streets 
upon which the station faces. Brown- 
low v. O’Donoghue, 51 App. (D. C.) 
114, 276 Fed. 636, 22 ALR 939, 

5. State v. McShane, 159 La, 723, 
106° S 252; State v. Fleming, 129 
Wash. 646, 225 P 647. Compare 
Brownlow y. O’Donoghue, 51 App. 
GDC) 114s 2,768 Med 636,522) ATR 
939 (where a regulation denying the 
owner of a filling station the right 
to a driveway over a sidewalk and 
to the most traveled of two streets 
upon which the station faced was 
held to be an unreasonable attempt 
at restriction and not a valid exer- 
cise of the police power, and there- 
fore invalid as depriving such owner 
of property without due process); 
Lees v. Cohoes Motor Car Co. 122 
Mise. 373, 2083 NYS 65 (holding that 
an ordinance prohibiting the storage 
of gasoline within one thousand feet 
of a dwelling house, which practi- 
cally prohibited such storage within 
the city limits, was void as to one 
who had erected a storage tank under 
a valid permit before the taking ef- 
fect of such ordinance, as depriving 
him of property without due process 
of law). 

[a] The provisions of the Four- 
teenth Amendment to the constitu- 
tion of the United States, and similar 
provisions of the state constitution, 
do not apply to ordinances, enacted 
in the exercise of the police power, 
relative to the erection and mainte- 
nance of filling stations. State v. 
Fleming, 129 Wash. 646, 225 P 647. 

6 Troy v. Forest Park, 318 Ill. 
340, 149 NE 281; Bizzell v. Goldsboro, 
192 N. C. 364, 185 SE 58; Bizzell v. 
Golgahorei 192 NGC: 348, 135 SE 
5 

Reasonableness of regulations gen- 
erally see infra § 1214 

7.19, Bizzell ww. Goldsboro, L927 NGA. 
364, 135 SH 58; Bizzell v. Goldsboro, 
1.92 (Ni -Go348, 135 SE 50. 

8. Bizzell v. Goldsboro, 192 N. C. 
364, 185 SE 58; Bizzell v. Goldsboro, 


364, 135 SE 58; Bizzell v. Goldsboro, 
192 N. €. 348, 135 SE 50 
oT ie ‘regulations see infra § 

10. Brownlow v. O’Donoghue, 51 
App. eon €.) 114, 276. Feds 636, 22 
ALR o. 

DES y eibanhien v. Post, 214 Ky. 175, 
282 SW 1091; Bizzell v. Goldsboro, 
192 N. C. 348, 135 SE 50. 

12. Bizzell v. Goldsboro, supra. 

13. Slaughter v, Post, 214 Ky. 175, 
282 SW 1091. 

14. Slaughter v. Post, 
Bizzell v. Goldsboro, 192 N. 
eh ee 50. 

Hyma v. 
659. "207 NW 834 

16. State v. Fleming, 
646, 225 P 647. 

17. State v. Fleming, supra. 

18.  Hyma v. Seeger, 233 Mich. 659, 
207 NW 834 

Permit or license see infra § 1218. 

19. Sander v. Blytheville, 164 Ark. 
434, 262 SW 23. 


supra; 
C. 348, 


233 Mich. 
129 Wash. 


Seeger, 


“Purpresture” defined see [32 Cyc .- 


dk Ga 

20. Edaburn vy. Creston, 199 Iowa 
669, 202 NW 580; Slocum vy. Wichita, 
114 Kan. 260, Wales PAL Wt North 
Adams v. Wertz, 218 Mich. 507, 188 
NW 527. 

21. North Adams v. Wertz, supra. 

22. Sander v. Blythevillé, 164 Ark, 
434, 262 SW 23; Bdaburn v. Creston, 
199 Iowa 669, 202 NW 580; McCoy v. 
Apgar, 241 N. Y. 71, 148 NE 793, 42 
ALR 973; Apex Auto Supply Co. Vv. 
Hamilton, 28 OntWN 265. 

23. Sander v. Blytheville, 164 Ark. 
434, 262 SW 238; Slocum v. Wichita, 
114 Kan. 260, 261, 21tonP. 20> Apex 
Auto Supply Co. v. Hamilton, 28 
OntWN 265. 

“The problem of regulating street 
obstructions is a practical one, to be 
solved by the city commission and 
not by the courts.” Slocum v. Wi- 
chita, supra. 

[a] The fact that a municipality 
permits “drive-in” filling stations, on 
private property, to operate, al- 
though it is necessary to drive across 
sidewalks to reach them, and the fire 
hazard is greater than a particular 
filling station in the street, does not 
show that an ordinance prohibiting 
Se stations in the streets is arbi- 
trary and discriminatory. Sander v. 
Blytheville, 164 Ark, 434, 262 SW 23. 

24. Sander v. Blytheville, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1213-1218] 


because it prohibits the installation or maintenance 
of pumps or filling stations upon a little-used street 
as completely as upon a ‘busy street.?° 

[§ 1214] b. Manner of Exercising Power—(1) In 
General. The power to regulate the erection, main- 
tenance, or operation of filling stations upon private 
property may ordinarily be exercised by means of 
zoning ordinances or regulations,?° by which such 
stations are excluded from certain areas,?’ although 
regulations based upon location alone have been 
held to be invalid,?® on the ground that they have 
no rational relation to the public health, safety, or 
welfare.*® It may properly be required that a 
permit or license be obtained from the proper mu- 
nicipal board or official before the erection of any 
such establishment,?° but the power to grant or 
refuse permits therefor cannot be arbitrary.*t 

[§ 1215] (2) Restraining Violation of Regula- 
tions. Equity will not restrain the violation of an 
ordinance regulating filling stations, unless the act 
which constitutes the violation is a nuisance or 
operates to cause an irreparable injury to property 
or rights of a pecuniary nature.*? 

[§ 1216] c. Construction and Operation of Regu- 
lations—(1) In General. <A ‘‘motor vehicle service 
station’? within the meaning of a regulatory ordi- 
nance includes a filling station, the business of 
which is confined to the selling of gasoline, oil, and 
motor vehicle accessories,** and is not limited to a 
garage or station where repairs on motor vehicles 
are made.** It has been held that, where gasoline 
is kept in the tank of an automobile when it is 
stored for the night in a garage, such garage is a 
“¢storehouse’’ within the meaning of restrictive pro- 
visions of a statute.*° A regulation prohibiting a 
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filling or service station within a specified distance 
of property on which there is a building used for a 
church prohibits the construction of such a station 
within such distance of a building, any part of which 
is regularly and exclusively used for religious 
services.*® 

[§ 1217] (2) Retrospective Effect. In general, 
unless it clearly appears from the terms of an ordi- 
nance or regulation restricting the erection or main- 
tenance of fillimg and service stations that it is 
intended to relate to existing structures, it will be 
construed to operate prospectively only, where to do 
otherwise would materially change existing rights.°* 
The erection of a new filling station in the place of 


‘an old one after demolition of the latter is not 


subject to the provisions of restrictive regulations 
which were not applicable to the station replaced 
because taking effect after its construction.*® , 

[§ 1218] 2. Permit or License—a. In General. 
The necessity of obtaining a permit or license for 
the construction or operation of a filling or service 
station depends upon the particular statutes and 
ordinances in force.*® Where such permission is re- 
quired, the authority to grant or refuse it must, in 
accordance with the general rules as to regulations 
and restrictions, be exercised reasonably and not 
arbitrarily,*® and discretion conferred upon a mu- 
nicipal board or official must be exercised without 
discrimination in favor of one person or against 
another;*! but the mere fact that a filling station 


is permitted within a block of a site upon which 


permission to construct another station is denied 
does not of itself indicate discrimination.*2 A build- 
ing erected under a permit issued for other purposes 
cannot be used as a filling station. 


25. Slocum v. Wichita, 114 Kan.| kept or used for hire, or where such| distinct ecclesiastical government, 
260, 217 R297; cars, or gasoline, oils, or other ac-| defined doctrines and discipline and 
26. Herring v. Stannus, 169 Ark.| cessories are stored or kept for sale,|a recognized creed and mode of wor- 
244, 275 SW 321; Sander v. Blythe-|one whose business consists in sup-| ship. Peo. v. McDonnell, 238 Ill. A. 
ville, 164 Ark, 434, 262 SW 23;|plying gasoline and air to persons| 224. 
Slaughter vy. Post, 214 Ky. 175, 282] using automobiles, and whose build- 37. State v. Dauben, 8 Oh. A. 226, 
Sw 1091. ing did not afford storage for auto-| 28 O. C. A. 281 [rev on other grounds 


Zoning and zoning ordinances gen- 
erally see Municipal Corporations §§ 
361-372. 

27. Herring v. Stannus, 169 Ark. 
244, 275 SW 321; Sander v. Blythe- 
ville, 164 Ark. 434, 262 SW 23. 

28. Finkel v. Kaltenbach, (N. J. 
Sup.) 132 A 197; Williams v. Gage, 
(Noitks Sup.) AsOicA 121) 0Sargn wv. 
Hooper, (N. J. Sup.) 128 A 376; 
Marshall vy. Dallas, (Tex. Civ. A.) 253 
‘SW 887. 

29. Williams v. Gage, (N. J. Sup.) 

“4180 A. 4221: Sarg vei sHooper,;. (Nu: J. 
Sup.) 128 A 376. 

Relation of zoning ordinance to 
public health, safety, or welfare see 
Municipal Corporations § 362. 

30. State v. Fleming, 129 Wash. 
646, 225 P 647. 

Permit or license for erection and 
sar mahaeiry es of filling stations see 
infra 1218: 

31. spingel v, Goldsboro, 192 N. C. 
364, 135 SE 58; Bizzell v. Goldsboro, 
192 N. GC. 348, 1385 SE 50. 

Arbitrary, unreasonable, or dis- 
criminatory regulations see supra § 
1213 text and notes 7, 8. 

32, \ Texas!(Co, vi ‘Brandt, 79; Ol. 
97, 191 P 166. 

Injunction to restrain erection or 
maintenance of filling stations in 
general see supra § 1209 text and 
notes 85, 88. 

Injunction against unlawful acts 
generally see Injunctions §§ 438— 
442 

Bauer v. Paterson Fire, etc., 
Comrs., (N. J. Sup.) 132 A 515. 

[a] “Public garage” distinguished. 
—Under a statute providing for the 
regulation of public garages, defining 
public garages as including a build- 
ing where motor cars are hired or 


33. 


mobiles, is not conducting a public 
garage Toronto v. Canadian Oil 
Cos. it bs Ont Lis 72254 

34. Bauer v. Paterson Fire, etc., 
ye GNoY J Sup.) (ol82i4 A. uSl'd, 


“The term ‘motor vehicle service 
station’ is not ambiguous, but is 
entirely plain. There is no question 
about the meaning of the words ‘mo- 
tor vehicle,’ and it is clear the words 
‘service station’ mean a place where 
service is rendered, and, taken in 
connection with the words ‘motor 
vehicle,’ certainly mean any place 
where service is customarily ren- 
dered to motor vehicles. Undoubtedly 
the phrase comprehends a place at 
which automobiles or motor vehicles 
are given service, even though it 
consists only of supplying them di- 
rectly with oil, gas, and accessories. 
... If it had been the intention of 
the framers of this section of the 
ordinance merely to prevent repairs 
to automobiles being done on the 
premises within 200 feet of a church, 
it would have been a simple matter 
to have stated that no garage where- 
in repairs are made shall be allowed 
within that distance. But that they 
did not do.’”’ Bauer y. Paterson Fire, 
etc., Comrs., supra. 

35. Appleyard v. Bangham, [1914] 
KS eae Doe 

36. Peo. v. McDonnell, 238 Ill. A. 
2 


24, 

[a] A building used by the Salva- 
tion Army is a church, within an 
ordinance prohibiting the construc- 
tion of a filling station within two 
hundred feet of any property on 
which a building used for a church 
is located, such organization being 
religious in character and having a 


99 Oh, St. 406, 124 NE. 232]; 3 In- 
vader Oil, ete., Co. v. Ft. Worth, (Tex. 
Civ. A.) 229 SW 616 [rev on other 
grounds (Commn. A.) 238 SW 206]. 

[a] Rule applied.—One who had 
obtained proper permits for the erec- 
tion of a filling station before the 
taking effect of an ordinance pro- 
hibiting such erection in the iocality 
in question is not prohibited from 
completing the erection or maintain- 
ing the station by such subsequently 
enacted ordinance, Invader Oil, etc., 
Conv. et. Worth, Chex. “@ivagtAe pee e9 
SW 616 [rev on other’ grounds 
(Commn, A.) 238 SW 206]. CGom- 
pare Lees v.:Cohoes Motor Car Co., 
122 Misc. 373, 203 NYS 65 (where an 
ordinance prohibiting the storage of 
gasoline in certain quantities at any 
place within one thousand feet of a 
dwelling house was held inapplica- 
ble to prevent the erection and 
maintenance of such a storage tank 
by one who had obtained a valid 
permit therefor and expended money 
on the faith thereof before the taking 
effect of such ordinance). 

38. State v. Dauben, 99 Oh, St. 
406, 124 NE 232 [rev 8.Oh.-A. 226, 
2:3 OO Ge Aves balla 

39. See provisions of statutes and 
local ordinances. 

Requirement of permit or license 
as proper exercise of police power 
see supra §-1214 text and note 30. 

40. See supra § 1214 text and note 


31. 

41. Standard Oil Co. v. Minneapo- 
lis, 168 Minn. 418, 204 NW 165. 

42. Standard Oil Co. v. Minneapo- 
lis, supra, 

43. Baltimore v. Scott, 131 Md. 
228, 101 A 674; Stubbs v. Scott, 127 
Md. 86, 95 A 1060. 
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[§ 1219] b. Grounds for Refusal. Permission to 
erect a filling station should not be denied without 
some substantial reason,*4 and in general can be 
refused only where the proposed building does not 
comply with duly enacted requirements and regula- 
tions;*®° but in passing upon an application there- 
for, the facts that such a station has a tendency to 
slow up traffic in the streets, and that the fire 
hazard involved in the storage and dispensing of oil 
and gasoline is high, may properly be considered,*® 
and where permission is reasonably denied upon 
such grounds, the act of the municipality will not 
be interfered with by the courts.47 A permit to 
erect an otherwise proper filling station may not be 
refused on the ground that it is to be located within 
a zoning district in which only residences are 
allowed, where such zoning plan and the refusal of 
such permission do not tend to promote the public 
health, safety, or welfare;*® but the burden is upon 
the applicant to show that the zoning ordinance in 
its application to the particular case is unreason- 
able,*® and in the absence of such showing, the issu- 
ance of a permit will not be compelled by the 
courts.°° 

[§ 1220] c¢. Consent of Adjoining Property 
Owners. A municipal ordinance requiring the con- 
sent of the owners of a specified percentage of the 
adjoining property to the erection or maintenance 
of a filling or service station as a prerequisite to the 
issuance of a license or permit therefor has been 
held by some authorities to be ultra vires and void, 
as delegating to the residents of a certain district 
the power to say what is beneficial for the munici- 
pality at large,®t and by other authority has been 
held to be proper, as merely providing for the lifting 
of restrictions at a particular point if such adjoin- 
ing owners consent thereto.®? In computing front- 
age of adjoining property under such an ordinance, 
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the total frontage of a lot which abuts upon two or 
more streets should be included, and not merely the 
frontage along one street.®* 

[§ 1221] d. Operation and Effect. A grant by a 
municipality of the permission to install gasoline 
storage tanks or to conduct the business of a filling 
station is not a grant of the right to be free from 
competition therein,®** especially where the grant is 
temporary and is revocable at the discretion of the 
eity couneil.®® 

.[§ 1222] e. Revocation. A permit to place a fill- 
ing station or gasoline supply tank in the highway 
may be revoked by a municipality at its discretion, 
and the removal of such station or pump com- 
pelled,®® where no discrimination or favoritism as 
between individuals is shown.®* The municipality 
may not, however, revoke a license or permit to erect 
or maintain a filling station upon private property 
after such permit has been accepted and money has 
been expended in reliance thereon.*® 

[§ 1223] C. License Taxes.°? A municipality, un- 
der its power to fix and collect a license tax on all 
trades, professions, and classes of business, has 
power to levy a license tax on the sale of gasoline,°° 
and under such power may levy a tax upon a dealer 
in gasoline notwithstanding he is also subject to a 
license tax on account of another business econ- 
ducted by him,** as that of garage keeper.®? 

[§ 1224] D. Negligent Maintenance or Opera- 
tion®*—i. Liability. One who operates a filling or 
service station in a negligent manner is liable for 
injuries suffered by third persons as the proximate 
result of such negligence. The owner of such a 
station is responsible for the negligent acts of his 
agent,®> and even for those of an independent con- 
tractor when he knows that the station is being - 
maintained or operated with gross negligence.®®* 


44. Standard Oil Co. v. Minneapo- 
lis, 163 Minn. 418, 204 NW 165. 

45. Harrison-Warren Realty Co. 
v. Spencer, 124 Misc, 783, 209 NYS 
355. 
46. Standard Oil Co. v. Minneapo- 
lis, 163 Minn. 418, 204 NW 165. But 
eompare Finkel v. Kaltenbach, (N. J. 
Sup.) 132 A 197 (holding that the 
fact the construction of a filling sta- 
tion would create a fire hazard in the 
locality constitutes no reason for re- 
fusing a permit for its erection, since 
the municipality is under a duty of 
furnishing its inhabitants  reason- 
ably proper and adequate fire pro- 
tection). , 

47. Standard Oil Co. v. Minneapo- 
lis, 163 Minn. 418, 204 NW 165. 


48. Finkel v. Kaltenbach, (N. J. 
Sup.) 132 A 197; Williams v. Gage, 
(Nee dsSup.)! 100A 7203 >)Sarg tev: 


Hooper, (N. J. Sup.) 128 A 376. 
Requirement that zoning ordinance 

promote public health, safety, or wel- 

fare see Municipal Corporations § 365. 


49. Long v. Scott, (N. J. Sup.) 
HSSrA 6%. 

50. Long v. Scott, supra. 

51. Coley v. Campbell, 126 Misc. 


869, 215 NYS 679. 

Delegation by municipality of 
power to legislate see Municipal Cor- 
porations § 237. 

52. State v. Dauben, 8 Oh. A, 226, 
28 O. Cc. A. 281 [rev on other grounds 
99 Oh. St. 406, 124 NE 232]. 

53. Fish v. Walsh, 323 Ill. 359, 154 
NE 148; Standard Oil Co. v. Kam- 
radt, 319 Ill. 51, 149 NE 538. 

54 Mutual Oil Co. v. Zehrung, 11 


F. (2d) 887. : 

55. Mutual Oil Co. v. Zehrung, 
supra. 

56. Apex Auto Supply Co. v. Ham- 


jlton, 28 OntWN 265. 


Use of street or highway for fill- 
ing station see supra § 1210. 

57. Apex Auto Supply Co. v. Ham- 
ilton, 28 OntWN 265. 

Exercise of regulative power of 
municipality without discrimination 
see supra § 1213 text and note 8. 

58. Peerless Oil Co. v. Hague, (N. 
J. Sup.) 132 A 332. 

59. Gasoline tax generally 
supra §§ 204-209. 

60. Carson City v. Red Arrow Ga- 
Atal ete., Co. 47 Nev. 473, 225 P 


61. Lewis v. Savannah, 151 Ga. 
489, 107 SE 588; Carson City v. Red 
Arrow Garage, etc., Co., 47 Nev: 478, 
225.P 487. 

62. Carson City v. Red Arrow Ga- 
rage, etc., Co., supra, 

[a] Presumption of noninclusive- 
ness of garage license.—It will be 
presumed, in the absence of a con- 
trary showing, that a tax sought to 
be collected against a garage keeper 
under an ordinance providing for a 
tax upon the sale of gasoline is sep- 
arate and distinct from and not in- 
cluded within the tax already paid by 
such garage keeper for a garage li- 
cense, where the ordinance providing 
for the latter required payment in 
advance. Carson City v. Red Arrow 
Petras etc., Co., 47 Nev. 478, 225 P 


487. 

63. hiability for megligence in 
general see Negligence [29' Cyc 424 
et seq]. 

64, Bonner v. Standard Oil Co., 22 
Ga. A. 532, 96 SE 578; Buchholz v. 
Standard Oil Co., 211 Mo. A. 397, 244 
SW 973. 

{a] MNilustrations.—(1) Where an 
oil company with the knowledge of 
the city authorities conducted at one 
of the most frequented and used 


see 


points in the city a business of sell- 
ing, certain oils and in connection 
therewith carried on as a part of 
their scheme of advertising a process 
of cleaning out the oil in the en- 
gines and motors of automobiles, 
whereby great quantities of smoke 
were emitted from the exhaust tube 
of the cars, and a pedestrian by rea- 
son of his being enveloped with a 
dense quantity of such smoke was 
struck by an approaching automo- 
bile which was being operated with 
reasonable care, the oil company was 
liable for his injuries. Bonner v. 
Standard Oil Co., 22 Ga. A. 532, 96 SE 
573. (2) Permitting the use of a’ 
truck emitting sparks and flames in 
a building used for storing gasoline 
and oil, the floor of which was satu- 
rated therewith, and near to which 
were tanks containing large quan- 
tities of gasoline, in a vicinity where 
persons were constantly found, is 
gross negligence, making the oil com- 
pany liable for injury to a_ by- 
stander resulting from a fire and ex- 
plosion. Buchholz v. Standard Oil 
Co., 211 Mo. A. 397, 244 SW 973. 


65. Buchholz v. Standard Oil Co., 
supra, 
[a] Who is agent.—One in charge 


of an oil company’s filling station, 
having charge of the distribution in a 
certain territory, paid a commission 
upon his sales, and whose supplies 
and equipment are furnished by the 
oil company, is the company’s agent, 
for whose negligence it is. liable. 
Buchholz v. Standard Oil Co., 211 Mo, 
A. 397, 244 SW 978. ; 

Liability of principal for neeli- 
gence of agent in general see Agency 
§ 532 et seq. ; 

66. Buchholz y. Standard Oil Co., 
211 Mo. A. 397, 244. SW 973. 
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[§ 1225] 2. Evidence of Negligence.*”? One suing 
for injuries resulting from the operation or main- 
tenance of a filling station who alleges specific acts 
of negligence must prove such acts in order to make 
a prima facie case,** and he is not entitled to rely 
upon the presumption resulting from the rule of res 
ipsa loquitur.®® In an action for destruction of a 
motor vehicle by fire while it was being filled with 
gasoline, evidence that the defendant permitted the 


~nozzle of the pump to slip to the concrete floor and 
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that immediately thereafter the fire started is suffi- 
cient to support a finding that the fire originated 
from a spark when the nozzle struck the floor, and 
that defendant was negligent in permitting it to 
slip;7° but the mere fact that while a vehicle was 
being served with gasoline some of the liquid ran 
upon the motor and ignited does not show negli- 
gence on the part of the operator of the gasoline 
pump.’? 


XIX. OFFENSES AND PROSECUTIONS” 


[§ 1226] A. In General. The existence, nature, 
and validity of regulations as to the ownership and 
operation of motor vehicles have already been con- 
sidered.?® The violation of these regulations is 
frequently by the enactment creating them made a 
misdemeanor,’* and in some eases, a felony;*® and 
even though not specifically designated as felonies 
or misdemeanors, they are under other statutes pun- 
ishable after summary trial and conviction in the 
manner of other minor offenses.7° In addition to 
offenses growing out of violations of regulations 
peculiar to the ownership and management of motor 
vehicles, offensés of general cognizance in the crim- 
inal law may sometimes involve a motor vehicle 
either as to the subject matter of the offense or the 
agency by which it is committed, and to such extent 
such offenses are hereinafter specifically treated,” 
as, for example, in cases of homicide’® or of assault 
and battery’? through its employment. 

Failure to provide penalty. Although no penalty 
is provided in the statute, the offense is a mis- 
demeanor and punishable as such under a general 
statute applicable in cases where the performance of 
an act is prohibited by a statute which imposes no \ 
penalty for its violation.*° The failure of a motor 
vehicle act to provide a penalty, although it pro- 
vides that certain acts shall constitute a felony, will 
not preclude such acts from constituting a crime or 
public offense where a general statute may be re- 
sorted to for the purpose of fixing the penalty,*! and 
this is true, although the maximum penalty provided 
by such generalestatute might be severe, where the 
imposition of the maximum penalty is not im- 
perative.®? ~ 

Invalidity of amendment as to place of imprison- 
ment. The validity of a conviction under a statute 
punishing offenses in relation to motor vehicles is 
not affected by the invalidity of an amendatory act 
expressly providing that imprisonment on conviction 
shall be in the county jail, although such would have 
been the place of imprisonment in the absence of 


any express provision therefor.** 

Retroactive effect. Statutes imposing criminal 
responsibility in connection with the operation of 
motor vehicles will not be given a retroactive 
operation.®* 

[§ 1227] B. Different Offenses Growing Out of 
Same Act; Former Jeopardy.8® Where two distinet 
offenses grow out of the same transaction, a convic- 
tion may be had for both.*® Thus, there may be a 
conviction for manslaughter and of violation of a 
statute requiring a person upon the happening of an 
accident to’ stop, give his name and address, and 
render such assistance as is necessary.8’? When that 
which defendant has done is a single act, a convic- 
tion of driving recklessly and at a speed which is 
dangerous to the public is not bad for duplicity, al- 
though driving recklessly and driving at a speed 
which is dangerous to the publie under the statutes 
may constitute distinet offenses;8*& but a conviction 
of such offenses in the alternative is bad,®° and if, 
upon a conviction for driving in a manner dangerous 
to the public, the question of the speed at which he 
is driving is taken into consideration, such convic- 
tion is a bar to a second prosecution for driving at 
an excessive speed.®° Under a statute which pro- 
vides that an act or omission which is made criminal 
and punishable in different ways and by different 
provisions of law may be punished by any one of 
such provisions, but not under more than one, the 
conviction or acquittal under one being a bar to a 
prosecution for the same act or omission under any 
other provision,®! a conviction for driving a motor 
vehicle without a license has been held to be'a bar 
to a prosecution for driving in a eareless and reck- 
less manner and for failure to turn to the right upon 
being signaled.®? So it is improper to convict for 
a violation of a city speed ordinance and also for a 
violation of a general highway traffic law. 

Second offense. After an offender has been ex- 
amined and committed by a magistrate, he may upon 
discovery that the offense was in fact a second 


Liability of owner for negligence 
of contractor generally see Negli- 
gence [29 Cyc 476 text and notes 
67, 69]. 

67. Evidence of negligence in gen- 
eral see Negligence [29 Cyc 589 et 
seq]. 

68. Motsch v. Standard Oil Co., 
(Mo. A.) 2238 SW 677. 

69. Motsch v. Standard Oil Co., 
supra. 

“Res ipsa loquitur” defined see [34 
Cyc 1665]. 

70, Morris Vv. .Texas’,Co,.,. (Ri) BY 
115 A 643. ; 

71. Pinter v. Wenzel, 173 Wis. 84, 
180 NW 120. 

72. Offenses by garage keepers 
see Livery-Stable and Garage Keep- 
ers, § 91. 

73. See supra §§ 18-73. — 

74. See statutory provisions. 

[a] Where offenses are not pun- 
ishable by imprisonment in the state 
prison, they are misdemeanors under 


a general statute providing that of- 
fenses not punishable by death or im- 
prisonment in state prison are mis- 
demeanors. Com. v. Sherman, 191 
Mass. 439, 78 NE 98. 

75. See statutory provisions, 

76. See infra § 1230. 

77. See infra § 1249 et seq. 

78. See infra §§ 1376-1401. 

79. See infra §§ 1250-1259. 

80. United Tract. Co. v. Smith, 115 
. 73, 187 NYS: 377. 

81. In re Gohlke, 72 Cal. A. 536, 
PeBte 30 Ue 

82. In re Gohlke, supra. 

83. State v. Rosenblum, 100 N. J. 
L, 240, 126 A 852; State v. Bailey, (N. 
J. Sup.) 128 A 389. 

84. Coffey v. State, 82 Tex. Cr. 
481, 200 SW 384. 

85. Cross references: 

Distinct larcenies as part of general 

plan see infra § 1413. 

Driving while intoxicated and man- 

slaughter see infra § 1385. 


Former jeopardy generally see Crim- 
inal Law §§ 359-490, 

Intoxication and driving while intox- 
icated see infra § 1301. 

Reckless driving and speeding see in- 
fra § 1265. 

Theft and taking and using without 
consent of owner see infra § 1513. 

Transporting stolen vehicle in inter- 
state commerce see infra § 1530. 
86. Double punishment generally 

see Criminal Law § 3219. 
Several offenses involved in same 

transaction generally see Criminal 


Law § 453. 
87. Peo. v. McKee, (Cal. A.) 251 
P 675. 


88. Rex v. Jones, [1921] 1K. B..632. 

89: Rex >v> Wells, °20''Coxt@> G) Gite 

90. Welton v. Taneborne, 21 Cox 
Cin Ces 2s 

91. See statutory provisions. 

92. Peo. v. Aldrich, 191 NYS 899. 

93. Peo. v. Fitzgerald, 101 Misc. 
695, 168 NYS 930. 
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offense be charged as a second offender before the 
same or another magistrate and a second commit- 
ment obtained upon which he may be charged and 
tried in the court of special sessions as a second 
offender.°* 

Joinder of counts; duplicity.°° Where the same 
acts may constitute more than one offense of the 
same character, but one of such offenses may lack 
certain elements which the other requires, the 
offenses are properly charged in separate counts 
where they grow out of the same transaction.®® 
Defendant cannot first urge by a motion in arrest of 
judgment that the offense of operating a motor 
vehicle recklessly and of operating a motor vehicle 
while under the influence of intoxicating liquors are 
charged in a single count.” 

[§ 1228] C. Responsibility of Owner.°® As in 
other ecases,°® the legislature may prohibit an act 
or impose a duty in such words as to make the pro- 
hibition or duty absolute, in which ease the owner 
may, as master, be liable, although the act is done 
by his servants;+ and under the rule that all who 
participate in the commission of a misdemeanor are 
principals and may be charged as such,? where the 
offense is a misdemeanor, the owner of the ear or 
one having such special property as gives him the 
right to control it, who is occupying it but not 
driving it, may be guilty as a principal.* So under 
a reasonable construction of a regulation in order 
to accomplish its object, it may be held to include 
not only the person operating the vehicle but the 
owner thereof while riding therein with control over 
the manner of its operation. Where the statute 
imposes liability upon the owner for any violation of 
its provisions committed by a person intrusted with 
the possession of the motor vehicle, in order to sup- 
port a conviction, it must be proved either that the 
owner was driving or that he had intrusted the 
driver with the possession of the vehicle.> Under a 


94. Matter of Burns, 68 Misc. 299, 
125 NYS 86. 99. 
95. Joinder of offenses generally E Ie 


MOTOR VEHICLES 


offenses see infra § 1249 et sea. 
See Criminal Law § 106. 


= 


[§§ 1227-1230 


statute providing that the owner of a motor vehicle 
for which a permit is issued shall be liable for any 
violation of the Motor Vehicle Act, he is responsible 
for any fine or penalty imposed.°® 

[§ 1229] D. Intent. Specific intent is unnecessary 
as an ingredient of the offense involved in a viola- 
tion of a motor vehicle law unless it is made so by 
the statute.7 Even though under a statute requiring 
in order that there may be a criminal offense that 
there shall be a union or joint operation of act and 
intention or criminal neglgenee,® a criminal intent 
is a necessary element,® it is merely an intent to do 
the act which results in the violation of the law, and 
not an intent to commit the crime itself.1° A breach 
of a regulation made for the protection of the publi¢ 
is, it has been held, not a criminal offense in the full 
sense of the word,? and there may be a breach of 
the regulation without a criminal intent.?? ; 

[§ 1230] E. Summary Trial and Conviction—1. 
In General. As in the case of other minor offenses,13 


provision is frequently made by the motor vehicle | 


statutes for the summary trial of violations of their 
provisions.‘* Where such a statute provides specifi- 
cally as to the arrest, bail, trial, and appeal of viola- 
tors of its provisions and is of general application 
throughout the state, it will be presumed that the 
legislature intended that the procedure for the viola- 
tion of its provisions should be in accordance with 
its enactments, and not under a statute as to the 
trial of minor offenses generally, which is not ap- 
plicable to a portion of the state.5 A proceeding 
for a summary conviction under the Pennsylvania 
statute is properly brought in the name of the com- 
monwealth, where under the act which it is sought 
to enforce the fines imposed go to the common- 
wealth.1® Otherwise, it is to be brought in the name 
of the commonwealth to the use of the parties en- 
titled to receive the fine which may be imposed.1* 


charge the provisions of a statute 
that a crime or misdemeanor coen- 


see Indictments and Informations §§ 
320-356. 

96. Rokvic v. State, 194 Ind. 450, 
143 NE 357. 

[a] Dilustration—Where in the 
first count of an affidavit defendant 
is charged under the statute with the 
crime known as vehicle taking, in 
that he took certain automobile tires, 
rims, and tubes in the value of more 
than twenty-five dollars, and in the 
second count is charged with the lar- 
ceny of the same property and in ad- 
dition with the larceny and theft of 
a butchered calf, the two felonies 
are properly charged in the separate 
counts since each charges the fe- 
lonious taking of the property of the 
same person at the same time and 
each necessarily included the element 
that the property was taken without 
the consent of the owner, the only 
difference being that in order to sus- 
tain the first count it was necessary 
to show that some of the property de- 
scribed and of the value of twenty- 
five dollars or more was accessory 
and forming a part of the vehicle 
operated by explosive power, and that 
to sustain the second count there 
must be an intention to deprive the 
owner of his property which was 
not material under the first count. 
Rokvic v. State, 194 Ind, 450, 143 NE 


357. 
97. State v. Derry, 118 Me. 431, 
108 A 568. 


Waiver of objections as to du- 
plicity and joinder of offenses see 
Indictments and Informations § 537. 

98. Persons liable for particular 


Griffiths v, Studebakers, Ltd.,| sists in a violation of a public law, 
[LIZA Ke BY 1023 in which there is a union of joint 
2. See Criminal Law § 101. operation of fact and intention or 
3. Goodman y. State, 20 Ala. A.| criminal negligence, is not erroneous. 


392, 102 S 486, 487 [cit Cyc]; Com. 
v. Sherman, 191 Mass. 439, 78 NE 


98. 

4. Peo. v. Colon, 85 Misc. 229, 148 
NYS 321, 

5.'.Rex v. Ralston, 27_B. C. 563. 

[a] Evidence insufficient.—Evi- 
dence of a police officer that he saw 
a certain automobile pass a_ street 
car which was stopped for the pur- 
pose of discharging and taking on 
passengers, who fails to identify the 
driver, although it positively identi- 
fies the car in connection with proof 
that the car was owned by defend- 
ant, is not sufficient. Rex y. Ral- 
ston, 27°B. C. 563. 

6 See Mattei vy. Gillies, 16 Ont. L. 
558, 11 OntWR 10838, 12 AnnCas 970 


* (dictum). 


7. Com. v. Coleman, 252 Mass. 241, 
147 NE 552; Peo. v. Schoepflin, 78 
Misc. 62, 137 NYS 675; State v. Ferry 
Line Auto Bus Co., 99 Wash. 64, 168 
4 be See Peo. v. Thexton, 188 Ill. 

Intent where act prohibited by 
pero generally see Criminal Law § 

Particular offenses see infra § 1249 
et seq. 

8. See statutory provisions. 

9. Nelson v. State, 27 Ga. A. 50, 
107 SE 400. 

10. Nelson v. State, supra. 

[a] Rule applied.—On a trial for 
driving an automobile on a _ high- 
way without lights, the failure to 


ay ae v. State, 27 Ga. A. 50, 107 SE 


11. Provincial Motor Cab Co., Ltd, 
v. Dunning, [1909] 2 K. B. 599, 603. 

12. Provincial Motor Cab Co., Ltd. 
v. Dunning, supra, 

“The doctrine that there must bea 
criminal intent does not apply to 
criminal offences of that particular 
class which arise only from the 
breach of a_ statutory regulation.” 
Provincial Motor Cab Co., Ltd. v. 
Dunning, supra. 

13. See Criminal Law §§ 636-709. 

14. See statutory provisions, 

{a] The legislature may confer 
upon justices of the peace jurisdic- 
tion to hear and determine cases in- 
volving ther violation of the motor 
vehicle license regulations, especial- 
ly where the right of appeal is given 
to courts where jury trials can be 
had. Crichton vy. State, 115 Md. 423, 
81 A 36. 

{b] Driving while intoxicated 
may be made punishable by sum- 
Mary proceedings without indictment 
and trial by jury. State v. Rodgers, 
91 N. J. L. 212, 102 A 438. 
= ace v. State, 115 Md. 423, 


16. Com. v. Nelson, 19 Pa. Dist. 


17. Com. v. Pfeiffer, 35 Pa. Co. 
476. But see Com. v. Quander, 18 
Pa. Dist. 973 (holding that the vio- 
lation of the statute was of a crim- 
inal nature and that the proceeding 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1931-1233) 


[§ 1231] 2. Jurisdiction.® While the jurisdic- 
tion of offenses under motor vehicle laws is in gen- 
eral determined by the rules applicable as to other 
offenses, particularly those of a minor nature,!® in 
some instances specific provision as to jurisdiction is 
made by the statute defining the offenses.°° How- 
ever, a statute attempting to confer final jurisdiction 
upon a justice of the peace is of no effect unless the 
punishment prescribed is within the limit imposed 
by the constitution of the state,” and the jurisdic- 
tion of the justice of the peace is limited to binding 
defendant over to the superior court.?* Although ia 
court may be of general jurisdiction where the pro- 
cedure is in accordance with the common law, its 
jurisdiction is to be regarded as statutory and 
special in cases arising under the provisions of a 
motor vehicle act wherein the course of procedure 
provided is not in accordance with the common 
law,2* and there must be a strict compliance with 
the statute as to essential steps.* 

Particular magistrates or officers. Under a stat- 
ute providing for a fine or penalty to be collected by 
summary conviction before a magistrate or justice of 
the peace, exclusive jurisdiction of proceedings for 
such fines or penalties is vested in the magistrates’ 
or justices’ courts.25 A justice of the peace cannot 
of his own motion return the case to the court,”® 
and a return so made will not sustain an indict- 
ment.27 Where the statute provides that a justice 
of the peace shall not have jurisdiction in any city 
having a police justice or recorder’s court, the fact 
that the offense occurs in a village having a recorder 
does not oust a justice of the peace of jurisdiction.”® 
Notwithstanding an ordinance speaks of trial of 
violations of its provisions before a magistrate, the 
mayor of the city may have jurisdiction where he 
has the power of a recorder, including exclusive 
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[42 Crd.]. 1811 


Jurisdiction in eases of violations of ordinances.?9 


The fact that the mayor reserves decision after the 
evidence is in and makes decision upon the following 
day does not deprive him of jurisdiction, although, 
under the justice’s court practice, there must be a 


definite adjournment.®° 


[§ 1232] 3. Arrest without Warrant.*! Where the 
offense is not an offense at common law, such as 
would give the right to arrest without a warrant, 
an officer’s right to make such an arrest is confined 
to the circumstances specified in the statute.*? The 
jurisdiction of a magistrate to hear and determine 
the guilt or innocence of a person accused is not 
affected, however, by the fact that his arrest without 
a warrant was not justified.** 

[§ 1233] 4. Warrant.*4 In compliance with the 
rules requiring the showing of jurisdictional facts 
in the warrant generally,*> the warrant must show 
that the offense was committed in the county in 
which the proceedings were instituted,?® and must 
show the particular statute which defendant is 
charged with violating.** <A statute providing that 
in case a person shall be taken into custody because 
of a violation of its provisions, he shall forthwith 
be taken before the nearest justice of the peace, 
committing ‘magistrate, or police justice, and shall 
be entitled to an immediate hearing does not. pre- 
clude the issuance of a warrant by a justice, al- 
though he is not in point of fact the nearest.3& 
Under such a statute the warrant need not state that 
it was issued by the nearest justice.2® After volun- 
tary appearance and participation in the trial on 
the merits, defendants will be held to have waived 
objections as to the return of the warrant? A 
statute authorizing the issuance of a warrant to an- 
other county in case of a crime or a misdemeanor 
triable in a criminal court has been held inapplica- 


Com. 


was properly brought in the name of 
the commonwealth, although the pen- 
alty is payable to the township in 


which the alleged offense took 
place). 
[a] Municipal division. — Under 


Act April 19, 1905 § 5, the suit must 
be instituted in the name of the 
municipal division entitled to receive 
the fine or penalty or for its use. 
Com, v. Caufman, 18 Pa. Dist. 25, 35 
Pa eCos 41% 

18. Jurisdiction of children’s 
court where child injured by reckless 
driving see infra § 1275. 


19. See Criminal Law §§ 162-259. 
20. See statutory provisions. 
21. State v. McAden, 162 N. C. 


575, 77 SH 298. 

22. State v. McAden, supra. 

23. State v. Rosenblum, 100 N. J. 
L. 240, 126 A 852. 

24. State v. Rosenblum, supra. 
See Com. v. Jones, 21 Pa. Dist. 411 
(holding procedure authorized). 

25. Com, v. Sutton, 29 Pa. Dist. 
1002; Com. v. Ringler, 36 Pa. Co. 102; 
Com, v: Knight, 36 2Pa.o Co.) 91; 

[a] A burgess of a borough given 
by statute the power of justices of 
the peace as to proceedings under 
borough ordinances is a magistrate 
under the acts of May 19, 1887 (Pub. 
L. p 133), and April 27, 1909, (Pub. 
L. p 265) and has jurisdiction sum- 


‘marily to convict the driver of an 


automobile for violation of the act 
of April 27, 1909 (Pub. L. p 265), 
particularly where a burgess is ex- 
pressly named in the enumeration of 
the judicial officials who are to make 
return of fines and penalties collected 
by them. Kittanning Borough v. 
Burns, 47 Pa. Super, 540. 

26. Com. v. Dimegilo, 44 Pa: Co. 


34. : 

[a] Quarter sessions.—A magis- 
trate cannot after a plea of not guilty 
hold defendant in bail for his ap- 


pearance:at court without trial. 
v. Ringler, 36 Pa. Co. 103. 

[b] A second offense under Auto- 
mobile Act of April 19, 1905 (Pub. L. 
p 217) must be tried before a magis- 
trate, and the quarter. sessions has 
no original jurisdiction over him. 
Com, v. Knight, 36 Pa. Co. 91. 

Effect of provision for securing 
jury trial see infra § 1238. 

27. Com. v. Dimegilo, 44 Pa. Co. 

Gigi. 


34. 

28. Woodhead v. State, 
Sup.) 134 A 556. 

29. Bridgeton v. Zellers, 100 N. J. 
33, 124 A520. 

[a] Showing of jurisdiction.— 
Where the complaint and _ record 
show that the offense was committed 
in a certain borough, that the war- 
rant was directed to any officer or 
police officer of such borough, and 
that the proceedings were conducted 
at that borough before the mayor 
who signed the conviction and com- 
mitment as mayor, it may be suf- 
ficiently inferred that the person be- 
fore whom the proceedings were had 
was the mayor of the borough. New- 
bury v. Lawrence, (N. J. Sup.) 132 
A 306 [aff 134 A 918]. 

30. Bridgeton v. Zellers, 100 N. J. 
L. 38, 124 A 520. . 

31. Arrest for particular offenses: 
Driving while intoxicated see infra 

§ 1302 
Driving 

1264. 
Driving without number plates see 

infra § 1328. 

Arrest without warrant generally 
see Arrest §§ 23-55. 

32:5: State; ve DeHart, .(N.,J. C., Pl.) 
129 A 427. 

33. State v. DeHart, supra. 

34. Preliminary warrant or other 
process generally see Criminal Law 
§§ 514-555. 

35. See Criminal Law § 537. 


‘without lights see infra § 


36. Com. v. Caufman, 18 Pa. Dist. 
25, 35 Pa. Co. 417. 

[a] That a particular township is 
in’ a particular county is a fact of 
which the court will not take judicial 
notice. Com. y. Caufman, 18 Pa. 
Dist.< 25,5 30 pase Co. 447. 


pope Com. v. Pfeiffer, 35 Pa. Co. 
38. Crichton y. State, 115 Md. 423, 
AS TWES TO A136. 


“It may often happen that it is 
not known which justice is in point 
of fact the nearest. The offense 
may have occurred within a few 
miles of a number of justices, and 
some investigation would have to be 
made as to which was the nearest 
before a warrant could be issued, if 
such a strict construction must be 
placed on the statute as the appellant 
contends for. The law certainly did 
not mean that the services of the 
county or other surveyor were to be 
called into use, and then the offender 
was to be arrested On a warrant is- 
sued by the one found by him to be 
nearest, but the object of the law 
was to have a speedy hearing, and 
not unnecessarily inconvenience the 
accused. The provision with refer- 
ence to ‘the nearest justice’ must 
have a reasonable interpretation, and 
not: such an unreasonable one as 
would jeopardize, if not destroy the 
value of the statute itself. The ob- 
ject of the provision must be con- 
sidered, and if some other justice 
was in point of fact nearer by a 
few feet, or some small distance 
which would be immaterial to the 
accused, it should not oust the juris- 
diction of the justice, who had issued 
the warrant.” Crichton v. State, 
supra. 

39. Crichton v. State, supra. 

40. Woodhead vy. State, (N. J... 
Sup.) 184 A 556; Latimer v, Wilson, 
(N. J. Sup.) 132 A 325, 
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ble in the ease of a proceeding for a summary con- 
viction for the collection of fines or penalties.*! 

[§ 1234] 5. Complaint.4? Under the rules applica- 
ble to eriminal prosecutions generally,*® the com- 
plaint must state the essentials of the offense in- 
tended to be charged.*4 However, where an amend- 
ment does not change the elements of the offense, 
a charge of a violation of an original statute with- 
out reference to the amendment is not harmful.*® 
A requirement that a complaint in writing shall be 
made before the magistrate must be strictly fol- 
lowed,#® and where the complaint does not show on 
its face that it was taken before a magistrate, the 
trial judge is without power to amend the com- 
plaint.47 It would seem that a summons signed by a 
police officer will not, upon failure of defendant to 
appear, support a conviction without the filing of a 
sworn information containing jurisdictional facts 
and charging a specific offense.** But the fact that 
a criminal proceeding is instituted by summons and 
not by sworn information may be waived by a gen- 
eral appearance of defendant and participation in 
the trial.*® 

After arrest without warrant. Where a statute 
authorizing an arrest without warrant provides for 
the making of a complaint under oath and the issu- 
ance of a warrant ‘‘forthwith,’’ it is mandatory,°*° 
and if not complied with, the proceeding is illegal,®+ 
notwithstanding accused is released on bail,°? and it 
cannot be held to have been complied with where 
complaint is not sworn and the warrant issued until 
some fourteen days after the arrest.5* Where the 
statute provides that the magistrate shall issue the 
warrant, the power cannot without statutory author- 
ization be delegated to his clerk or the clerk of the 
court,°* and a clerk’s acts in taking a complaint, 


41. Com. v. Caufman, 18 Pa. Dist. 


Wowao eas COMI: shall be 
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statement as to previous convictions 


inserted in the summons. 


[§§ 1233-1238 


signing a warrant, releasing accused on bail, and 
setting of day for hearing to be had before the 
magistrate, are unauthorized.*® : 

[§ 1235] 6. Adjournment.®* A statute conferring 
upon defendant the right to an adjournment for a 
period not exceeding thirty days does not confer on 
him the right to successive adjournments making 
up such a period.*? 

[§ 1236] 7. Arraignment and Plea. In some juris- 
dictions a plea is not required of accused in sum- 
mary proceedings before a magistrate.°> A defend- 
ant who enters a plea of guilty under a mistaken 
belief that he was entering a plea of guilty to a 
complaint for a breach of the peace is not entitled 


to have relief under a statute as to the setting aside 


of judgment by default.°® 

[§ 1237] 8. Right to Jury Trial.°° The fact that 
provision is made for summary trial of minor 
offenses by justices of the peace without interven- 
tion of the jury will not invalidate a statute,®! par- 
ticularly where the right of appeal is given to a 
court where a jury trial may be had.°? Where the 
intent of the legislature is apparent that the proce- 


dure for the violation of an act concerning motor- 


vehicles shall be in accordance with its provisions, 
accused is not entitled by a demand for a jury trial 
under the provisions of a general statute to avoid a 
trial before the magistrate.°* Where a motor vehicle 
act provides for a summary proceeding punishing a 
violation and provides that a defendant may secure 
the right of trial by a jury upon compliance with 
certain conditions imposed,** the right of jury trial 
must be availed of by defendant before he takes his 
chances of a trial and hearing in a summary pro- 
ceeding.® 

[§ 1238] 9: Waiver of Summary Hearing and Giv- 


trial and punishment, unless the per- 
son summoned elects to proceed to 


42. Preliminary complaints or af-| Rex v. Hankey, 55 Sol. J. 77. a trial without issuance of a formal 
fidavits generally see Criminal Law 45. State v, Rosenblum, 100 N. J.| warrant.” Buffalo v. Neubeck, 209 
$§ 495-513. L. 240, 126 A 852; State v. Bailey,| App. Div. 386, 389, 204 NYS 737. 

43. See Criminal Law § 505. (N. J. Sup.) 128 A 389, 49. Buffalo v. Neubeck, supra. 

44, In re Worthington, 21 Cal. A. [a] Illustration. — Where _ the 50. State v.. Baker, (N. J. Sup.) 
497, 132 P 82; State v. Harder, 163] original statute provided for punish-|129 A 466 [aff (C. Pl.) 128 A 888}. 
Minn. 47, 203 NW 418; Peo. vy, Carrie,| ment by imprisonment and_ the 51. State v. Baker, supra; Grau- 


122 Misc. 753, 204 NYS 759. 

{a] An information filed with the 
justice of the peace as a basis of a 
criminal proceeding in a court of 


amendment added 
jail of the county wherein the of- 
fense was committed,”’ 
necessary to refer to the amendment 


“in the common] Zauskas v. State, (N. J, Sup.) 129 A 


251; Brewster vy. Wilson, (N. J. . 
erg yee ‘ S aae 

- tate v. Baker, (N. J. Sup.) 
129 A 466 [aff (C. Pl.) 128 A 888]. 


it was not 


special sessions should state the}]in the complaint. State v. Rosen- 

crime charged with such accuracy] blum, 100 N. J. L. 240, 126 A 852. 53. State v. Baker, supra. 

that defendant may know the exact 46. Watt v. Wallerius, 99 N. J. L. 54. State v. Baker, (N. J, Sup.) 
offense which it is claimed he has| 370, 123 A 723; Brewster v. Wilson,}128 A 888 [aff (C. Pl.) 129 A 
committed. Peo. v. Carrie, 122 Misc.| (N. J. Sup.) 129 A 121. 466] 


753, 204 NYS 759. [a] 
{b] Place.—Under a statute en- 


titled ‘‘An Act Governing the Use of 


Evidence held to show that 55. 
complaint had been sworn to by the 
complaining witness at the time as] of 


State v. Baker, supra. , 
56. Postponement or adjournment 
summary trial generally see 


Automobiles upon Public Highways,” 
a complaint which fails to aver that 
complainant used or operated his au- 
tomobile upon a public highway 
fails to state any public offense. In 
re Worthington, 21 Cal, A. 497, 132 P 
82 


[ce] Power.—Accusation need not 
allege that the automobile was pro- 
pelled by any certain kind of power. 
Carter v. State, 12 Ga. A. 430, 78 SE 
205. 

{d] VWariance.—In order to war- 
rant a conviction under a traffic stat- 
ute there must be evidence to sustain 
the charge as made. A charge of 
violation of a particular subdivision 
of a certain section of the traffic law 
cannot be sustained by evidence of 
acts which might constitute a viola- 
tion of another subdivision of the 
same _ section. Peo. v. Carrie, 122 
Misc. 753, 204 NYS 759. 

{e] Recital of prior convictions.— 
Where the penalty in case of a con- 
viction of a second or subsequent 
offense is greater than that for a first 
offense, it is not necessary that a 


certified to by the magistrate in the 
transcript sent to the court of com- 
mon pleas. State v. Rosenblum, 100 
N. J. L. 240; 126 A 852, 

47. Brewster v. Wilson, (N. J. 
Sup.) 129 A 121. 

48. Buffalo v. Neubeck, 209 App. 
Div. 386, 204 NYS 787. 

[a] Reason for rule.—‘“It is not 
the process by which an officer is 
authorized to make an arrest. Its 
function is to give notice to a person 
that there is a complaint against him 
on a definite charge which it is de- 
sired to investigate. It constitutes a 
somewhat peremptory invitation to 
come before the magistrate to share 
or assist in such investigation. In 
my judgment it is intended to obvi- 
ate the usual procedure of arrest 
with or without warrant in certain 
minor crimes, and in the case of 
somewhat doubtful complaints made 
before magistrates when an investi- 
gation rather than a trial’ is first 
desired. It is a process in the na- 
ture of a sSubpcena leading to an 
investigation, but not to a definite 


Criminal Law § 652. 
57. State v. Ray, (N. J. Sup.) 133 
State v. 


A’ 486, 

58. N. J. Sup. 
128 A 389. : pe 
ane Stevens y. State, (Vt.) 136 A 


60. Right to trial by jury gener- 
ally see Juries §§ 94-100. 

61. Crichton v. State, 115 Md. 423, 
81 A 36. Compare Caruso v. Porter, 
(N. J. Sup.) 130 A 805 (objection 
that motor vehicle act of 1921, in 
authorizing sentence to be served in 
city jail or workhouse, provides a 
punishment applicable only to per- 
sons convicted of crime and hencé 
infringes the right of trial by jury, 
is not involved where defendant was 
sentenced only to jail). 

Driving while intoxicated see infra 


§ 1304. 
Crichton v. State, 115 Md. 423, 
81 A 36. 

63. Crichton vy. State, supra. 


Bailey, 


° 64 See infra § 1238. 
went Com. v. Hines, 20 Pa. Dist. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ing of Bond for Appearance. By express provisions 
of the statutes in some jurisdictions, accused may 
waive a summary trial or hearing before the magis- 
trate and secure the right of trial by jury before a 
court upon a compliance with specified conditions as 
to the deposit of money to secure the payment of the 
fine which may be imposed or the entering of 
security.°° This right may be enforced by manda- 
mus.°? Where the proceeding of summary convie- 
tion comes into court in this manner, it is still a 
proceeding of summary conviction of which a grand 
jury has no jurisdiction,®® although it is triable by 
a jury who sit as a magistrate would have done had 
there been no waiver.®® 

[§ 1239] 10. Conviction.*° The record of convic- 
tion must show with precision the offense of which 
defendant was convicted.“* Where the statute itself 
specifies to whom the fine shall be payable, it is not 
necessary to state that fact in the judgment or 
conviction.72. The record of a summary conviction 
need not set out the alternative duration of im- 
prisonment to be suffered by defendant on his fail- 
ure to pay the fine imposed.** A statute, providing 
that the conviction shall be signed by’ the magis- 
trate of the county or recorder or police magistrate 
in the municipality before whom the conviction is 
had, obviously applies to convictions in proceedings 
before such officers and not to proceedings upon 
appeal in the court of common pleas.** 

[§ 1240] 11. Appeal—a. Right To Appeal from 
Summary Conviction in General. In conformity 
with the rules applicable to criminal prosecutions 
generally,”> a summary conviction may be reviewed 
upon appeal under statutory authorization.7® Not- 
withstanding a statute relating to motor vehicles 
provides for an appeal from a summary conviction 


66. See statutory provisions. 


[a] Validity.—A statute permit-|lar offense. 


tion without specifying the particu- 
State v. Baker, g 


upon bond being given, as though it were not neces- 
sary to have an allowance of the appeal by the 
appellate court, it must be construed with reference 
to a provision of the state constitution providing 
that appeals from summary convictions can be had 
only on allowance from the appellate court or judge 
thereof upon cause shown,’’? and it must also be 
construed with a general statute prescribing the 
time and manner of taking such appeals.7® 

[§ 1241] b. Jurisdictional Amount. Where the 
right to appeal depends upon the amount of the fine 
imposed,’® costs imposed on defendant ‘cannot be 
added to the amount of the fine in order to warrant 
an appeal,®° particularly where the appealable 
amount is fixed so low that the imposition of costs 
would give a right of appeal in every or almost every 
case.81 

[§ 1242] ce. Record. The magistrate should not 
in his record substitute his opinion of the weight 
and effect of defendant’s evidence for a return of 
the substance of such evidence.*? 

[§ 1243] d. Review—(1) Questions Considered. 
Where the statute makes provision for an appeal 
from the magistrate to a court of common pleas, 
and further provides that a transeript shall be sent 
to such court which shall de novo and in a sum- 
mary way try and determine such appeal, the court 
of common pleas is not limited to a trial de novo on 
the facts but must take into consideration the 
transcript of the original proceedings,®* and may re- 
verse the judgment for a substantive defect there- 
in.8* The party appealing must raise questions of 
jurisdiction®> and substantial procedural defects,®* 
unless such questions have been waived through 
going to trial without objection.** 

[§ 1244] (2) Jury Trial. In the absence of a 


L. 240, 243, 126 A 852. 


(N. “If it should appear upon the face 


ting a person charged with violation 
of the Motor Vehicle Law to waive 
a summary hearing and give bond 
for appearance for trial does not 
violate a constitutional provision giv- 
ing the right of appeal from sum- 
mary conviction on allowance by the 
appellate court. Com. v. Yerkes, 285 
Pa, .39,°131, Ax650: 


67. Com, v. Leary, 2 Pa. Dist. & 
Co. 181. 

{a]. By district attorney.—If the 
magistrate refuses to permit the 


waiver of a hearing, the court will, 
upon petition of the district attor- 
ney, issue a peremptory mandamus, 
requiring him to do so upon ade- 
quate bond being given. Com. v. 
Leary, 2;Pa. Dist. & 'Co.)181. 


68. Com. v. Sutton, 29 Pa. Dist. 
1002 Come (via) Davis, sAterPasn (Co, 
562. 


69. Com. v. Davis, supra. 


70. On trial de novo see infra 
§ 1245. . 
71. State v. Baker, (N. J. Sup.) 


128 A 888 [aff (C. Pl.) 129 A 466]; 
Loper v. Bridgeton, (N. J. Sup.) 128 
A 616; Com. v. Moller, 50 Pa. Super. 


366, 

[a] For example (1) where a 
complaint in summary proceedings 
by a city charged prosecutor in 
three counts for violation of ordi- 
nance in driving autobus in city with- 
out having obtained a license so to 
drive, and there was no proof to sus- 
tain two of the counts, a judgment 
of conviction finding prosecutor 
guilty as charged in complaint was 
fatally defective. Loper v. Bridge- 
COU, GNeudocsUD.) 128° A, Gh. 9 (2) 
Where a particular section of a stat- 
ute provides for different offenses 
and penalties in distinct subdivisions 
thereof, a conviction is not sufficient 
which finds a violation of the sec- 


i [42 C. J—83] 


Leen: 128 A 888 [aff (C. Pl.) 129 A 

{b] Error in citation of statute.— 
Where the conviction read as a whole 
shows definitely that defendant is 
found guilty of the offense charged 
against him in the complaint, an 
erroneous citation of the statute may 
be disregarded as surplusage. State 
v. Rosenblum, 100 N. J. L, 240, 126 
A 852. 

[ec] Recital of ordinance number. 
—In a judgment of conviction for 
violation of a city ordinance, the 
omission in the recital of the ordi- 
nance violated, of the words “New 
Series,’ after the number is not a 
jurisdictional defect available on 
habeas corpus. In re Murphy, 190 
Cal. 286, 212 P 30. 


Hire Com. v. Neison, 19 Pa. Dist. 
1044. 

73. Com. v. Nelson, supra. 

74, State v. Rosenblum, 100 N. J. 


L. 240, 126 A 852; State v. Bailey, 
(N. J. Sup.) 128 A 389. 
75. See Criminal Law § 672 et 


seq. 
76. See cases infra notes 77, 78. 
77 Com. va. times, 20) Pa, Dist 
878. 
78. Com. v. Hines, supra. 


{a] Court.—A magistrate may im- 
pose a fine not exceeding five dollars 
against a motorist guilty of violat- 
ing park regulations of Fairmount 
Park in Philadelphia, and an appeal 
lies therefrom to quarter sessions 
court and not to the common pleas. 


Com. v. Jones, 21 Pa. Dist. 411. 
79. See statutory provisions. 
roe Ex p. Novis, [1905] 2 K. B. 
81. Ex p. Novis, supra. 
4 82. Com. v. Pfeiffer, 35 Pa. Co. 
76. 
83. State v. Rosenblum, 100 N. J. 


of the complaint that the magistrate 
had no jurisdiction of the subject- 
matter complained of, or had not ac- 
quired jurisdiction of the person, the 
latter not voluntarily appearing, and 
going to trial, under protest, or that 
there was a substantive defect in the 


statutory proceedings, the court 
would be warranted to reverse. the 
judgment.” State v. Rosenblum, 
supra, 


84. State v. Rosenblum, supra, 


85. State v. DeHart, (N. J. C: Pl.) 
129 A 427; Com. vy. Moller, 50 Pa. 
Super. 366. 

[a] , Rule applied.—Where the rec- 


ord of the magistrate in a proceeding 
for summary conviction shows no 
conviction of any offense or that the 
information charged an offense, the 
court of quarter sessions upon a writ 
of certiorari should reverse the judg- 
ment of the magistrate. Com. v. 
Moller, 50 Pa. Super. 366. 

{b] Motion to dismiss.—After de- 
nial of a motion made in the record- 
er’s court to dismiss for want of 
jurisdiction, the question of jurisdic- 
tion may properly be raised on appeal 
from a conviction to the court of 
common pleas. State v. DeHart, (N. 
IeiCy Pl) cl29. A AZT. 

[c] If there was no sworn com- 
plaint the magistrate was without 
jurisdiction and defendant is entitled 
to a reversal. State v. Rosenblum, 
100 N. J. L. 240, 126 A 852. 

86. State v. Rosenblum, supra. 

87. State v. Rosenblum, 100 N. J. 

L. 240, 126 A 852; Newbury v. Law- 
rence, (N. J. Sup.) 132 A 306 [aff 
134 A 918]. 
[a] Where objections to the re- 
turn of the warrant have been waived 
before the magistrate, they cannot be 
urged upon appeal. Latimer v. Wil- 
son, (N. J. Sup.) 132 A 325. 
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provision to the contrary, an appeal from a sum- 
mary conviction under an automobile act must fol- 
low the general law with the result that in accord- 
ance with the general law it is not triable before a 
jury in the appellate court.*® 

[§ 1245] (3) Trial de Novo. Although no plea is 
taken upon appeal a request for a trial de novo on 
the facts has been held to be tantamount to a plea 
of not guilty.8®° Where the trial is de novo, an 
amendment making the affidavit more certain and 
particular as to the special accusation may be al- 
lowed within the diseretion of the appellate court,°° 
and the original warrant should be construed liber- 
ally.°t. Where an appeal is allowed from a sum- 
mary conviction, the proceedings are de novo,” and 
are not limited to a mere inquiry into the regularity 
of the proceedings before the magistrate.°* Hence, 
the record should disclose that the court has passed 
upon the facts established by the evidence and en- 
tered the judgment warranted by the conclusion 
reached.94 Where, after technical points of proce- 
dure have been ruled against him, defendant refuses 
to proceed, and the court dismisses the appeal with 
a finding that defendant is guilty and commits him 
for the term fixed in the original commitment, the 
action of the court does not amount to an affirmance 
without a trial de novo as contemplated by the stat- 
ute, although the finding of guilty in the appellate 
court is erroneous.®° 

[§ 1246] e. Conviction and Commitment. Upon a 
trial de novo on appeal the conviction and commit- 
ment by the court of common pleas takes the place 
of the conviction and commitment made by the 
magistrate,®® although it has not been formally va- 
eated,®? and a statute providing the form of a con- 
viction before the magistrate does not apply.%§ 

Where the issuance of a commitment has been 
stayed by the issuance of a writ of certiorari, it is 
no ground for reversal that no commitment has been 
signed by the judge of common pleas, where there 
is a record showing that the court had adjudged 
defendant guilty and sentenced him to imprison- 
ment in the county jail for a specified term.°? 

A clerical error in the conviction in citing the 
statute having the effect of making the conviction 
refer to a nonexistent statute will not require a re- 
versal where without it the language of the convic- 
tion clearly indicates the proper section and para- 
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[§§ 1244-1948 


graph of the statute of the violation of which 
accused is found guilty.+ 

[§ 1247] f. Further Review. Where the case is 
tried de novo on appeal in the court of common 
pleas, the order made by it ipso facto nullifies the 
order of the magistrate,? and review on certiorari 
is limited to proceedings in the court of common 
pleas and jurisdictional questions raised there.® 
Where the decision of the circuit court on appeal 
from the conviction by the justice of the peace is 
under the statute made final, certiorari will not le 
to review the decision of the cireuit court on the 
ground that it, when sitting in its appellate ca- 
pacity, had exceeded its jurisdiction because of the 
fact that the statute is unconstitutional.4 

[§ 1248] F. Punishment. A fine imposed must 
not exceed that authorized by the statute,® nor ean 
it exceed the jurisdiction of the court, although its 
amount is authorized by the statute creating the 
offense,® and where the trial court imposes a fine in 
excess of its jurisdiction, an appellate court cannot 
in the absence of statute remit the record to the 
trial court for the purpose of correction ‘or the 
imposition of a penalty within the limit of its 
jurisdiction,’ but the judgment must be reversed.® 
However, where the penalty imposed is merely 
greater than that authorized by statute, it has been 


~* 


held that the judgment may be modified on appeal.? — 


Where a regulation as to motor busses or motor cabs 
is made under a power conferred by a statute regu- 
lating hackney carriages, the penalty provided by 
such statute for violation of regulations attaches, 
although no penalty is attached to the specifie regu- 
lation of motor cabs.?° 

Suspension of sentence. 
power of a court of criminal jurisdiction to suspend 
a sentence in case of a conviction of operating a 


motor vehicle while intoxicated.14 


Indorsement of conviction on license. It has been 
provided by statute in England’? that in ease a per- 
son is convicted of any offense under the statute or 
‘‘in connection with the driving of a motor ear,’’ 
particulars of the conviction shall be indorsed upon 
the license held by him.t® Such indorsement should 
be made, even though the offense for which the 
conviction was had was against a regulation made 
subsequent to the time when the statute went into 
effect.'* Failure to produce the license for purpose 


It is within the inherent. 


gs. Com. v. Hines, 20 Pa, Dist. 


78. 

89. State v. Bailey, (N. J. Sup.) 
128 A 389, 

90. State v. Mills, 181 N. C. 530, 


106 SE 677. 


91. State v. Mills, supra. 

92. Com. v. Oliver, 77 Pa. Super. 
580. 

93. Com. vy. Oliver, supra. 

94. Com. v. Oliver, supra, 

95. Woodhead vy. State, (N. J. 
Sup.) 1384 A 556, 557.. 


‘If the appellant moves the case, 
the respondent must prove the main 
case over again; but if appellant re- 
fuses to move the case, that ends it, 
and dismissal is in order. The find- 
ing of guilty in the pleas is wrong, 
but the committal on the original 
sentence right, so the new finding 
may be dismissed as surplusage.” 
Woodhead vy. State, supra. 

96 Newbury v. Lawrence, (N. J. 
Sup.) 132 A 306 [aff 1384 A 918]. 

97. Newbury _v. Lawrence, supra. 

98. State v. Rosenblum, 100 N. J. 
L. 240, 126 A 852. 

99. Newbury v. Lawrence, (N. 
J. Sup.) 182 <A 3806 [aff 134 A 
18]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


1. State v. Rosenblum, 100 N. J. 
L. 240, 126 A 852. 

2. State v. Rosenblum, supra. 

3. State v. Rosenblum, supra. 

4 Hendrick y. State, 115 Md. 552, 
81 A 18. 

5. Peo. v. Carrie, 122 Misc, 753, 204 
NYS 759. 5 

6. Peo. v. DeGrath, 56 Misc. 429, 
107 NYS 1088. 

7. Peo. v. DeGrath, supra. 

8. Peo, v. DeGrath, supra. 

9. Peo. v. Rivera, 28 Porto Rico 


ey ees v. Norris, [1909] 1 


11. .Peo. v. Page, 125 Misc. 538, 211 
NYS 401. 

12. Motor Car Act 1903 (3 Hdw. 
VII ch. 386) § 4 subs 1. 

13. See cases infra this note. 

[a] Such indorsement should be 
made in case of conviction of: (1) 
Failure to carry a side light at night. 
Ex p. Symes, 103 L. T. Rep. N. S. 
428. (2) Using a motor car at night 
without a tail light properly illumi- 
nating the back license plate. Brown 
v. Crossley, [1911] 1 K. B. 6038. (38) 
Using powerful lamps in violation of 
an order of the secretary of the 


state made under the Defence of the 
Realm Act. White v. Jackson, 84 
L. J, K. B. 1900. (4) Wrongful using 
petrol for the purpose of driving a 
motor car in violation of an order 
made under the Defence of the Realm 


Act, Simmonds v. Pond; 26 Cox Cc. Cc. 
365. (5). Driving to the common dan- 
ger. Rex v. Yorkshire, [1910] 1 K. B. 
439. (6) A third offense of exceeding 


the speed limit, the statute expressly 
dispensing with the indorsement of 
the first and second offenses. Martin 
v. White, [1910] 1K. B. 665; Rex’ v: 
Plowden, [1909} 2 K. B. 269. CA 
Using a motor car on a public high- 
way, on which car the identification 
mark was not in accordance with 
regulations. Rex v. Gill, 100 L. T. 


Rep. N.S. 858. ss 


{b] No indorsement should be 
made of a conviction of: (1) Ob- 
structing highway by leaving a motor 
car thereon. Rex v. Lyndon, 72 J. P. 
227 [foll Rex v. Yorkshire, [1910] 1 
K. B. 489]; (2) A first: offense “of 
exceeding the speed limit in a royal 


park. Rex y. Marsham, [1907] - 2 
KYB 638. 

14. Rex v. Plowden, [1909] 2 
HES. B. 269) : ‘ 


§§ 1248-1252] 


of indorsement after conviction of an offense is, 
under such statute, a distinct offense.t® Similar 
provisions are made under the statutes in some juris- 
dictions in the United States.*® 

Juvenile offenders. Notwithstanding under the 
statutes of. the particular jurisdiction, an infant 
who has violated a criminal statute may be com- 
mitted as a delinquent,!’ it has been held that a 
violation of traffic laws!’ or reckless driving upon a 
state highway? do not indicate that the infant is in 
danger of leading such an idle, dissolute, or immoral 
life as to justify his commitment to a state indus- 
trial school. In such case the proper punishment 
would be to deprive the infant of his license to 
operate a motor vehicle for such time as will enable 
him to realize the necessity of observing traffic 
ordinances and speed laws.?° 

[§ 1249] G. Particular Offenses?'—1. Alteration 
of Numbers or Identification Marks. Destroying, 
removing, covering, altering, or defacing the engine 
number or other distinguishing numbers or marks 
of an automobile for the purpose of concealing or 
destroying its identity, or causing such numbers or 
marks to be so destroyed, removed, covered, altered, 
or defaced is made an offense by various statutes.?? 
In a prosecuticn for destroying the engine number 
of an alleged stolen automobile, exclusion of the bill 
of sale of the alleged stolen automobile is not error, 
where, on objection because of discrepancy in model 
number, defendant fails to identify the automobile 
described in the bill of sale as one which was stolen, 
and on which defendant was alleged to have altered 
number.” 

[§ 1250] 2. Assault and Battery; Aggravated 
Assaults*4—a. In General. An assault and battery 
may be committed with a motor vehicle by striking 
a person?® or a vehicle in which he is riding,”® 
either intentionally?’ or by driving so negligently as 
to constitute a reckless disregard of human life and 


29. 
30. 


15. Brown v. Crossley, [1911] 1 
K. B. 603. 


16. See statutory provisions. 
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See cases infra notes 30-34. 
Williamson vy. State, (Fla.) 111 
S 124; Peo. v. Clink, 216 Ill. A, 357. 


[42 C.J5.] 1815 


safety.78 

Aggravated assaults. A motor vehicle may be the 
instrument of certain statutory aggravated as- 
saults,?® as, for example, where so used as to con- 
stitute a deadly weapon®? when so operated as to 
show an intent to inflict bodily harm or death,** or 
operated with culpable negligence,?? or willfully 
driven in a manner involving reckless disregard 
for the safety of others lawfully on the highway.*? 
Similarly, the driver of a motor vehicle may be 
guilty of an aggravated assault under a general law 
by which an assault becomes aggravated when 
serious bodily injury is inflicted upon the person 
assaulted.*4 

Former jeopardy.®> Under the rule that in order 
to constitute former jeopardy the offenses charged 
in a prior prosecution and in the instant one must 
be the same in law and in fact,*° a penalty imposed 
upon a defendant for driving at an excessive rate of 
speed is not a prior conviction within the meaning 
of a plea of autrefois convict in a prosecution for 
assault and battery committed by striking another 
with his automobile at the time of the speeding for 
which such penalty was imposed.** 

[§ 1251] b. Essentials of Offenses. Mere negli- 
gence on the part of the driver of a motor vehicle,*8 
or negligence not amounting to a reckless, willful, 
and wanton disregard of consequences to others,?? 
will not sustain a conviction for a criminal assault, 
on account of the rule that mere negligence in the 
doing of a lawful act does not impose criminal lia- 
bility ;#° and an intention to inflict injury is of the 
essence of the offense.*4 In other words, there is 
eriminal responsibility for willful injury only,*? and 
an intent to injure cannot be supplied by a failure 
to use ordinary care.** But such intent may be 
supplied by the fact that the injury is the direct 


_result of intentional acts done under circumstances 


showing a reckless disregard for the safety of others 


pine 2 (sustaining conviction of crime 
of causing serious physical injuries 
through reckless negligence upon evi- 


17. See Infants § 228. 31. Dennard yxy. State, 14 Ga. _A.| dence that defendant was driving 
18. State v. Pacific County Super.| 485, 81 SE 378; Peo. v. Clink, 216 Ill.} upon the wrong side of the street) 
Ct., 139 Wash. 1, 245 P 409, 45 ALR] A. 357. [a] For example, proof that the 
1530. ‘ 32. State v. Winkler, 309 Mo. 28,| driver of a motor vehicle negligently 
19. State v. Pacific County Super.| 273 SW 1040; State v. Miller, (Mo.) | failed to hear or see a stop signal 
Ct., supra. 234 SW 818. ] does not show such willful and wan- 
20. State v. Pacific County Super. 33. Com. v. Coccodralli, 74 Pa.| ton disregard for the safety of others 
Ct., supra. Super, 324. as to render him criminally liable 
21. Possession of vehicle with [a] Gross negligence.— Under a]|where darkness and rain interfered 


identification mark altered or re- 
moved see infra § 1469. 

22. See statutory provisions, 

[a] Evidence held sufficient to 
sustain conviction of destroying en- 
gine number on automobile and to 
warrant finding offense was com- 
mitted in county charged. Wolf v. 
State, 198 Ind. 261, 151 NE 731. 

23. Wolf v. State, supra. 

24. Criminal liability for assault 
generally see Assault and Battery 
§§ 173-371. © 

25. Tift v. State, 17 Ga. A. 663, 
88 SE 41; Schneider v. State, 181 
Ind, 218, 104 NE 69; State v. Schutte, 
ST Ni J clu 15,; 177 9382 A 10:2 \Laft 88 
Watide bn 39600 96..-An.659] >. Com, > 
Coccodralli, 74 Pa. Super. 324. And 
see cases infra this section notes 27, 
28; infra § 1251. ne 

“The principles involved are as old 


as the criminal law ‘itself.” State v. 
Schutte, supra. 

96. Tift v. State, 17::Ga..A; 663, 
88 SH 41;, Singer v. State, 194 Ind. 


397, 142 NE 864; Luther vy. State, 177 
Ind. 619, 98 NE 640; State v. Sud- 
derth, 184 N. C. 758, 114 SE 828, 27 


ALR 1180. 

27, Tift v. State, 17 Ga: A. 663, 
88 SE 41. 

. 28. Tift v. State,-supra. 


And see 
cases infra this section. . , 


statute making it an aggravated as- 
sault to drive a motor vehicle with 
gross negligence against a person, 
gross negligence is such negligence 
as evinces a reckless disregard of 
human life or bodily injury. Wright 


y, ,dtate, 90 Tex, Cr. 435, 235 SW 
34. Coffey v. State, 82 Tex. Cr. 
481, 200 SW 384. 


35. Former jeopardy in general 
see Criminal Law § 359 et seq. 


36. See Criminal Law § 443. 
37. State v. Albertalli, (N. J. Sup.) 
112 A 724. 


38. Bleiweiss v. State, 188 Ind. 
184, 119 NE 375, 122 NE 577; Luther 
v. State, 177 Ind. 619, 98 NE 640; 
State: Vie SCHUTT; AS INe Je) WEL, 993 
ASU12) fates 38 Nieo, Tas, 3963. 96 3A. 


Cr. 481, 200 SW 384. 

39. Peo. v. Anderson, 310 Ill. 389, 
141 NE 727; Radiey v. State, 197 Ind. 
200, 150 NE 97; Bleiweiss v. State, 
188 Ind. 184, 119 NE 375, 122 NE 
577; Luther v..State, 177 Ind. 619, 
98 NE 640; State v. Schutte, 87 N. J. 
Toe “UB O3) (A> AZo afi: 88)°N: J. Bi 
396, 96 A 659]; State v. Albertalli, 
(N. J. Sup.) 112 A 724; Coffey. v. 
State, 82. Tex. Cr. 481, 200 SW. 384. 
But see U. S. v, Crame, 30 Philip- 


with his vision. Peo. v. Ander 
310 Ill. 389, 141 v 229 


NE 727 
Tl, A. 345], Lrewneane 


40. Intent to commit assault and 
battery in general see Assault and 
Battery § 183. 

41. Peo. v. Hopper, 69 Colo, 124, 
159 P 152; Radley v. State, 197 Ind. 
200, 150 NE 97; Bleiweiss v. State 
188 Ind. 184, 119 NE 375, i22 NB 
577; Luther v. State, 177 Ind, 619 
98 NE 640; State v. Schutte, 87 N. J. 
L..15, 938 A 112 [aff 88 N. J. L. 396, 
96 A. 659]; Coffey v. State, 82 Tex. 
Cr. 481, 200 SW 384. Compare Tift 
v. State, 17 Ga. A. 6638, 664, 88 SH 
41 (holding that, ‘where there is a 
lack of either actual or legally im- 
putable intention to do a certain act, 
there may be an absence of crimi- 
nal responsibility and the act be at- 
tributable to misfortune or acci- 
dent’’). 

42. Radley v. State, 197 Ind. 200, 
150 NE 97; Luther v. State, 177 Ind. 
619, 98 NE 640; Rex v. Greisman, 59 
Ont. L. 156, [1926] 4 DomLR 738, 46 
CanCrCas 172. 

43. Radley v. State, 197 Ind. 200 
150 NE 97; Bleiweiss v. State, 188 
Ind. 184, 119. NE 375, 122 NE 577; 
Luther v. State, 177 Ind. 619, 98 NE 
640; State v. Albertalli, (N. J. Sup.) 
112 A 724, 
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and a willingness to inflict the injury,** or that un- 
der the circumstances of the injury the conduct of 
the driver is so reckless, wanton, and willful as to 
show an utter disregard for the safety of others,*° 
and may be supplied by the commission of an un- 
lawful act which leads directly and naturally to the 
injury,*® unless, according to some authorities, the 
unlawful act is merely malum prohibitum.*’ 
Particular statutes. Where the statute requires 
that injury be caused by willful neglect, mere negli- 
gence is insufficient to impose liability,*® and the 
same is true under a statute punishing injury 
through gross negligence and recknessness.*® Under 
a statute punishing culpable negligence, such negli- 
gence consists in the omission to do an act which a 
reasonably careful and prudent man would do under 
like circumstances or the doing of some act which 
under like cireumstances such a man would not do.°° 
The intention to injure need not be specifically 
directed to the particular individual who is injured, 
but may be inferred in law from the consequences 
that are naturally to be apprehended as the result 
of the intentional doing of a particular act.>t 
Speed. The intentional operation of a motor 
vehicle at a high rate of speed is a willful act, as 
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distinguished from merely negligent conduct;°? but 
the mere fact that an automobile was exceeding the 
statutory speed limit is not the controlling factor, 
and is only a cireumstance to be considered as to 
whether the driver was operating the car at a rate 
which, under the existing conditions, was obviously 
dangerous.** Thus, evidence that accused was driv- 
ing at a speed which is declared by statute to be 
prima facie unreasonable and imprudent is not in 
itself conclusive of his guilt,°* nor does the mere 
fact that he was shghtly exceeding a speed limit of 
ten miles an hour show conclusively such reckless- 
ness and willfulness as to make the act criminal 
when he strikes another person.°°® 

Battery. In order that there may be liability for 
an assault and battery committed by one driving a 
motor vehicle, the force need not be direct,°® nor 
need there be contact with the body of the person 
assaulted.°’ For example, the offense may be com- 
mitted by striking a bicycle, whereby the rider is 
injured,®® or by driving an automobile against an- 
other vehicle in which other persons are riding so 
that the collision occasions bruises, blows, or similar 
physical injuries to a person or persons in the vehi- 
cele struck.®® 


321 Ill. 605, [a] 


44. Ga.—Tift v. State, 17 Ga. A. 45. Peo. v. Benson, 
663, 88 SH 41. 
Ill.—Peo. v. Benson, 321 Ill. 605,| Ill. A. 467];. Peo. 


46 ALR 1056 [aff 237 
A. 467]; Peo. v. Anderson, 310 
Tll.. 389, 141 NE 727; Peo. v. Clink, 
216 Ill. A. 357. 

Ind.—Singer v. State, 194 Ind. 397, 
142 NE 864; Bleiweiss v. State, 188 
Ind. 2184, 119 NEW375, 122 NE 1577; 
Luther v. State, 177 Ind. 619, 98 NE 
640. 

Tex.—Wright v. State, 90 Tex. Cr. 
435, 235 SW 886. 

“Criminal negligence may some- 
time be a sufficient substitute for 
deliberate intention in the commis- 
sion of crime.” Tift v. State, 17 Ga. 
A. 663, 664, 88 SE 41. pn 

{a] Reckless driving.—A criminal 
intent may be implied from highly 
dangerous or reckless driving result- 
ing in injury. Peo. v. Clink, 216 Ill. 
INSP N ; 

[b] Rule applied.—(1) Evidence 
that defendant was driving along a 
busy highway at high speed at dusk, 
with his vision partially obscured by 
dust, and collided with a wagon 
drawn by a team when he swerved 
to the left just before meeting it, 
is sufficient to support a finding that 
he had the intent to commit a bat- 
tery, on account of his reckless dis- 
regard for the safety of others and 
his apparent willingness to inflict an 
injury. Singer v. State, 194 Ind. 397, 
142 NE 864. (2) Evidence that de- 
fendant was driving his car upon a 
very much traveled street at fifty 
miles an hour and while so driving 
struck another car at an intersection 
is sufficient to make a question for 
the jury as to his guilt of simple 
assault. Peo. v. Hopper, 69 Colo. 
124,169 P 152. (3) Evidence that de- 
fendant was driving at a dangerous 
and reckless rate of speed at a dan- 
gerous place in a closely built up 
portion of the city is sufficient to 
support a finding of criminal intent 
justifying a conviction of assault 
when he struck a motor cycle. Blei- 
weiss v. State, 188 Ind. 184, 119 NE 
375, 122 NE 577. (4) Evidence that 
a driver was operating his car at a 
rapid rate of speed, driving with one 
hand, his other arm being around 
a girl, and that he speeded up to 
pass a car ahead of him, is sufficient 
evidence of negligent and_ reckless 
driving without any regard for the 
rights of others to support a convic- 
tion for assault. Peo. v. Benson, 237 
Til. A. 467 [aff 321 111. 605, 152 NE 514]. 


152 NE 514, 46 ALR 1056 [aff 237 
v. Anderson, 310 
Ill, 389, 141 NE 727; Wright v. State, 
90 Tex. Cr. 435, 235 SW 886. Com- 
pare State v. Sudderth, 184 N.C. 753, 
114 SE 828, 27 ALR 1180 (holding in 
effect that the violation of a statute, 
relating to speed and careful driving 
which is enacted for the purpose of 
protecting personS in and upon the 
highway, is such disregard for their 
safety as to impose criminal liability 
upon the violator). 

46. Bleiweiss v. State, 188 Ind. 
184, 119 NE 375, 122 NE 577; Luther 
v. State, 177 Ind. 619, 98 NE 640; 
Fishwick v. State, 10 OhNPNS 110 
[aff 14 Oh. Cir. Ct. N. S. 368, 33 Oh. 
Cir (CU; 263ie 

[a] Speed.—(1) Whether or nota 
motor vehicle is violating a law as to 
speed will not be determined where 
the injury to a bicycle rider turning 
into the path of the motor vehicle 
was not occasioned by the rate at 
which the motor vehicle was travel- 
ing. Luther v. State,.177 Ind. 619, 
98 NE 640, (2) A conviction for as- 
sault and battery of one violating 
speed restrictions in a city and, run- 
ning down and striking a person 
rightfully passing upon or across a 
street, although unintentionally done, 
will not be set aside. Fishwick v. 


State, 14 Oh. Cir. Ct. N. S. 368, 33 
ORCinw et. 633 
47. State v. Rawlings, 191 N. C. 


265, 131 SE 632. 

[a] Driving upon the wrong side 
of the road in disregard of a statute 
will not support a convietion of a 
charge of assault with a deadly 
weapon where there is a finding that 
defendant was not guilty of reck- 
less driving. State v. Rawlings, 191 
N:. GC. 265, 181 SH! 682: 


48. Rex v. Wilson, 15 Alta. L. 159. 
5 ae State v. Dean, 154 La. 671, 98 
9 State v. Miller, (Mo.) 234 SW 

51. Peo. v. Hopper, 69 Colo. 124, 
169 P 152; Peo. v. Anderson, 229 Ill. 
A. 315 [rev on other grounds 310 Ill. 


889, 141 NE 727]; State v. Schutte, 
87 N. J. L115, 93 A 112 [aff 88 N. J. 


L.''396,' 96 A’ 659)» Com: vi Coceo- 
dralli, 74 Pa. Super. 324;: Com. v 
Gayton, 69 Pa. Super. 5138; Com. v 


Bergdoll, 55 Pa. Super. 186. 

52. State v. Schutte, 87 N. J. L. 
15, 938 A 112 [aff 88 N. J. L. 396, 96 
A 659]; Com. v. Coccodralli, 74 Pa. 
Super. 324. 


A conviction of wanton and 
furious driving causing bodily harm 
to a person is warranted by evidence 
of the motorman of a street car that 
defendant was going twenty miles an 
hour or so and of a passenger on the 
street car that the road was clear to 
have allowed defendant’s automobile 
to have gotten by if defendant 
wanted to have done so. Rex vy. 
Seager, 14 OntWR 418. 

53. Peo. v. Hopper, 69 Colo. 124, 
169 P 152; State v. Schutte, 88 N. J. 
LG. 396, 96 A659 [aff 87 Ni J. i. 15: 
93 A 112]. But compare State v. 
Sudderth, 184 N. C. 753, 755, 114 SBE 
828, 27 ALR 1180 (holding that a 
statute establishing a speed limit 
and prohibiting the operation of ve- 
hicles at a greater rate of speed than 
is reasonable and proper or so as to 
endanger the life and limb of any 
person, ‘‘being designed to secure the 
reasonable safety of persons in and 
upon the highways of the State, and 
enacted because a violation of the 
provision is likely to result in death 
or Serious bodily harm of such per- 
sons, it is the established principle 

. . that where one upon the high- 
way is killed or injured by reason of 
the operation of one of these vehicles 
in violation of the statutory provi- 
sion, the party in default may be 
prosecuted for murder or manslaugh- 
ter if death ensues, and for assault 
in cases of personal injury’’); Peo. v. 
Torres,- 28* Porto Rico 102 (where 
speed was held to show negligence). 

54. Singer v. State, 194 Ind. 397, 
142 NE 864. 

55. Peo. v, Anderson, 310 Ill. 389, 
141 NE 727 [rev 229 Ill. A. 315]; 
Wright v. State, 90 Tex. Cr. 435, 235 
SW 886. 

56. Tift v. State, 17 Ga. A. 663, 
88 SE 41; Luther v. State, 177 Ind. 
619, 98 NE 640. 

57. State v. Sudderth, 184 N. @. 
7538, 114 SE 828, 27 ALR 1180. Com- 
pare Peo. v. Lebron, 26 Porto Rico 
382 (where a motor vehicle collided 
with a wall injuring the prosecuting 
witness, and the conviction was sus- 
tained, although there was no doubt 
that a part, if not the greater part, 
of the injuries was due to the impact 
with the wall). 

58. fabs: v. State, 177 Ind. 619, 


98 NE 640. 

59. Tift v. State, 17 Ga. A. 663, 
88 SE 41; Singer yv. State, 194 Ind. 
397, 142 NE 864; State v. Sudderth, 
RSteN. C. 758, 114 SE 828, 27 ALR 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Proximate cause. In order to sustain a convic- 
tion, the gross negligence or recklessness of accused 
need not be the sole cause of the collision or acci- 
dent, if it is a direct and proximate cause.°° A 
defendant may be guilty, although he could not by 
ordinary care prevent the collision after he dis- 
covered the danger,*! or although the collision is 
accidental or unintentional,®? if brought about by 
his gross or willful negligence. 

Intent to murder. The presumption of malice 
necessary to support a conviction of assault with 
intent to murder may arise from a reckless disre- 
gard of human life.*? Where the driver of a motor 
vehicle resisting a lawful arrest attempts to run 
down an officer with the car, his act constitutes an 
assault with intent to commit murder.®** Mere culpa- 
ble negligence does not show a depraved mind 
regardless of human life essential to a conviction 
of an assault that if death had ensued would have 
constituted murder in the second degree.®® 

Intent to do great bodily harm. In a proper case 
the specifie intent in a prosecution for assault with 
intent to do great bodily harm may be inferred 
from reckless negligence in the operation of a car,°® 
although it has been held that such negligence will 
not sustain a finding of the specific intent in the 
absence of knowledge on the part of the driver that 
any person is present in the highway or is struck 
by the car.** 

Malice, as an element of aggravated assault®® or 
assault with intent to murder,®® may be implied from 
the fact that accused was operating a motor vehicle 
in such:a manner as to be manifestly dangerous to 
persons lawfully using the street. 

[§ 1252] c. Complaint, Information, or Indict- 
ment. The usual rules relating to the complaint, 
information, or indictment in a prosecution for as- 
sault or assault and battery apply where a motor 
vehicle is the instrumentality by which the offense 
is committed.*° Thus, an indictment for a felonious 
assault by striking a person with an automobile, 
following the language of the statute, in charging 
that defendant drove his ear willfully and with gross 
negligence,” or without giving reasonable warning 
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of his approach,”? is sufficient ;"* a simple assault is 
included within an assault with intent to do bodily 
injury by striking another with an automobile,” 
and an indictment or information for the latter 
offense will support a conviction of the former ;*® 
sunilarly, an indictment for aggravated assault and 
battery will support a conviction of assault and 
battery or of assault.7° But an indictment charging 
that defendant, with a motor vehicle as a deadly 
weapon, unlawfully made an assault upon another 
with intent to commit a bodily injury upon him, will 
not support a conviction for assault and battery, as 
it does not charge a battery.77 

[§ 1253] d. Evidence—(1) Presumptions and Bur- 
den of Proof. One driving at a dangerous rate of 
speed with a reckless disregard for the safety of 
others is presumed to have intended the natural and 
probable consequences of his act, so,as to render 
him guilty of a criminal assault when he strikes any 

erson.?® 

[§ 1254] (2) Admissibility. Under general rules?? 
in a prosecution for assault and battery committed 
by gross negligence in the operation of an automo- 
bile, evidence that defendant was in an intoxicated 
condition®® or was driving in excess of the statutory 
speed limit®! at the time of the collision is proper 
for the jury’s consideration on the question of his 
negligence. The testimony of a witness who came 
upon the scene of the assault soon after it had 
occurred is competent as to the conditions upon the 
ground and the wrecked condition of the defend- 
ant’s car, as bearing upon the circumstances of the 
accident, and the guilt of defendant.82 It is not 
error to admit evidence showing that injuries were 
suffered by the victim of the assault;8* and in a 
prosecution for an assault by colliding with a vehi- 
cle in which persons were riding and causing injury 
to a person named, the fact that other persons in 
such vehicle were injured may properly be shown 
as a part of the res gestez.*4 

[§ 1255] (3) Weight and Sufficiency. The proof 
must show the guilt of defendant beyond a reason- 
able doubt in order to convict him.*5 

[§ 1256] e. Questions of Law and Fact. . Under 


‘An 


60. Ebbs v. State, 103 Tex. Cr. 49, 
279 SW 829. 

61. Ebbs v. State, supra. 

62. Ebbs v. State, supra. 

63. Denard v. State, 14 Ga. A. 485, 
81 SE 378. 

64. Love v. Bass, 145 Tenn. 522, 
238 SW 94.. 

[a] A lawful arrest is not such 
provocation as would reduce the of- 
fense to the grade of manslaughter 
if the officer had been killed. Love 
v. Bass, 145 Tenn. 522, 238 SW 94. 

65. Njecick v. State, 178 Wis. 94, 
189 NW 147. 

[a] “Fast driving on a country 

necrete road at 2 o’clock in the 
night does not evince a depraved 
mind, especially where, as_ here, 
there seemed to be no travel on the 
road.” Njecick v. ‘State, 178 Wis. 94, 
97, 189 NW 147. 

66. State v. Richardson, 179 Iowa 
770, 162 NW 28, LRA1917D 944. 

67. State v. Richardson, supra. 


68. Com. v. Coccodralli, 74 Pa. 
Super. 324. 

69. Denard v. State, 14 Ga. A. 485, 
81 SE 378. 


70. See cases infra notes 71-77. 

[a] Statement of essentials.—(1) 
indictment under a_ statute 
punishing the injury of one person by 
another through gross negligence and 
recklessness in the operation of a 
motor vehicle which merely charges 
recklessness in the operation of the 
motor vehicle is insufficient. State 
v. Dean, 154 La. 671, 98 S 82. (2) 


An indictment charging that defend- 
ant was engaged in the operation of 
an automobile at an unreasonable 
rate of speed, which endangered the 
safety of persons in or near the high- 
way, is defective as not stating the 
conditions which made the speed at 
which the defendant was driving un- 
reasonable. State v. Kreuger, (Del. 
Oyer & TT.) -111, A 614.4 (3). An in- 
dictment for the offense of aggra- 
vated assault which so describes a 
motor vehicle and the manner of its 
use as to show that it constituted 
a deadly weapon is not insufficient 
on motion in arrest for failure to 
allege expressly that the car was a 
deadly weapon. Williamson v. State, 
(Fla.) 111 S 124. 

Complaint, information, or indict- 
ment-.for assault and battery in gen- 
eral see Assault and Battery §§ 261- 
291 


71. Ratliff v. State, 95 Tex, Cr. 
511, 254 Sw 965. 
72. State v. Kreuger, (Del. Oyer 


Seay) ala AY 6 4 

73. Stating offense in language of 
statute in general see Assault and 
Battery § 276. 

74. Peo. v. Hopper, 69 Colo. 124, 
169 P 152: 

75. Peo. v. Hopper, supra. 

76. Com. v. Bergdoll, 55 Pa. Super. 


186. 
77. Peo. v. Hopper, 69 Colo..124, 
78... Peo. v. Clink, 216 Ill. A. 357; 
Bleiweiss v. State, 188 Ind. 184, 119 


PL69. E152. 


NE 375, 122 NE 577, 

Criminal intent implied from gross 
eis kase or recklessness see supra 

79. Admissibility of evidence in 
general see Assault and Battery §§ 
303-327. ; 
agers Com. v. Gayton, 69 Pa. Super. 
81. Peo. v. Hopper, 69 Colo. 124, 
LEQSP TS 2. 
ee Com. v. Bergdoll, 55 Pa. Super. 

[a] Remoteness of time.—A wit- 
ness who examined defendant’s car 
one hour after the accident upon 
which the charge of assault is based 
may testify as to its condition, and . 
that one of its wheels was missing at 
that time; but testimony to show 
where the missing wheel was found 
five hours later was too remote from 


the happening of the accident. Com, 
v. Bergdoll, 55 Pa, Super. 186. 
83. Garza, Vv. State, 102). Tex. Cr, 


241, 277 SW 3882. 

84. Ebbs v. State, 103 Tex. Cr. 49, 
279 SW 829. 

85. Peo. v. Benson, 237 Ill. A. 467 
[aff 321 Ill. 605, 152 NE 514]. 

[a] Evidence held sufficient: (1) 
To authorize a finding that defend- 
ant was running his automobile at 
an excessive and reckless rate of 
speed and attempting to pass a 
standing street car, and to support 
a conviction of assault and battery 
in. striking the conductor thereof. 
Pierce v. .Com., 214 Ky, 454, 283 SW 
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general rules®® the criminal intent of defendant is a 
question of fact to be determined from all the evi- 
dence.** _In a prosecution founded upon alleged 
gross negligence in the operation of an automobile, 
the negligence of defendant and the cause of the 
collision are questions for the jury.®§ 
tion of fact whether one is criminally negligent in 
undertaking to drive a motor vehicle upon the public 
highway at a high rate of speed when he knows 
that he is subject to sudden attacks of vertigo which 
render him unable to control a car.$® 
’. [§ 1257] f. Instructions. Questions as to instruc- 
tions are as a rule controlled by the principles gen- 
erally applicable to criminal prosecutions.%° 
jury’s attention may, according to some decisions, 
be called to a statute regulating motor vehicles, the 
violation of which is not of itself wantonness or 


418. (2) To support a conviction of 
assault and battery based upon reck- 
less driving. Tift v. State, 17 Ga. 
A. 663, 88 SE 41. . (3) To support a 
conviction of assault with intent to 
murder. Dennard v. State, 14 Ga. A. 
485, 81 SE 378. 

[b] Evidence held insufficient: (1) 
To show that defendant intended to 
run against or injure the prosecut- 
ing witness who, standing in the 
street intending to board a street car, 
stepped back in front of defendant’s 
automobile, or to show that defend- 
ant intentionally did an act which 
would probably result in striking 
prosecuting witness or any other per- 
son. Radley v. State, 197 Ind. 200, 
150 NE 97. ° (2) To show intent to 
commit assault and battery by driv- 
ing an automobile against. bicycle. 
Luther v. State, 177 Ind. 619, 98 NH 
640. (3) To show that the conduct 
of defendant was so willfully and 
wantonly reckless as to support a 
conviction of an assault with a 
deadly weapon with intent to inflict 
a bodily injury. Peo. v. Anderson, 
310 Ill. 389, 141 NE 727. (4) To show 
that an injury was inflicted willfully 


or with gross hegligence. Williams 
v. State, 102 Tex. Cr. 648, 278 SW 
466, 

{c] Knowledge of guilt, — Evi- 


dence that the driver of a car after 
a collision attempted to conceal his 
identity and place of residence shows 
that it was then his belief that he 
was the cause of the collision, and 
that his conduct was culpable. Peo. 
v. Benson, 321 Ill. 605, 152 NE 514, 
46 ALR 1056. 

{d]. Guilt of passenger.—Evidence 
that a passenger in a motor vehicle 
suggested to the driver thereof that 
he pass a car ahead of them, and in 
the course of carrying out such sug- 
gestion such overtaken car was 
struck and overturned, is insufficient 
to show the-guilt of the passenger of 
that assault. Peo. v. Benson, 237 Ill. 
ay 467 [aff 321 Ill. 605, 152 NE 
514]. 

Le] Fact of collision,—In a prose- 
cution for assault with a motor ve- 
hicle, evidence that the car claimed 
to have been struck on the left side 
by the automobile driven by defend- 
ant turned over on its left side does 
not show that there ‘was no collision. 
Peo, v. Benson, 321 Ill. 605, 152 NE 
514, 46 ALR 1056. 

86. Questions of law and fact in 
assault and battery generally see 
Assault and Battery §§ 335-339. 

87. Bleiweiss v. State, 188 Ind. 
184, 119 NE 375,'122 NE 577; Schnei- 
der v. State, 181 Ind. 218, 104 NE 69. 


88, Ratliff v. State, 95 Tex. Cr. 
511, 254 SW 965. 
[a] A driver blinded by bright 


lights when meeting the car with 
which he collided may not be guilty 
of negligence, or at least not of gross 
negligence, and the question is for 
the jury. Ratliff v. State, 95 Tex. 
Cr, 511, 254 SW 965. 
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held.®?, But the 


It is a ques- 


The 


s9. Tift v. State, 17 Ga. “A. 663, 
88 SE 41. 

90. See cases infra this note. 

[a] Duty to instruct.—In a prose- 
cution for an assault committed by 
negligently operating a motor vehi- 
cle, it is not error for the court to 
fail to instruct that an automobile is 
not in itself a dangerous instrumen- 
tality, in the absence of a request 
for such instruction. State v. Miller, 
(Mo.) 234 SW 813. 

{b] Instructions held proper.— 
(1) In a prosecution for an assault 
and battery committed through reck- 
less driving, the court may properly 
instruct the jury that one traveling 
upon the highway should not without 
lawful justification or excuse inten- 
tionally, wantonly, or _ recklessly 
drive his vehicle against that of an- 
other person, to the injury of such 
other person; and that every one 
is presumed to intend the natural 
consequences of his acts. Tift v. 
State, 17 Ga. A. 663, 88 SE 41. (2) 
An instruction that defendant should 
be found guilty if he was intention- 
ally operating his automobile in such 
a wanton or reckless manner, or in- 
tentionally driving it at a rate of 
speed so high and reckless, as to 
render it obviously dangerous to 
other travelers upon the highway, is 
properly given, particularly where a 
charge is also given as to the ab- 
sence of guilt if defendant was not 
so driving his vehicle and the colli- 
sion was not caused by any evil de- 
sign, intention, or culpable neglect 
on his part. Tift v. State, supra. 

{c] Instructions held improper.— 
(1) Defendant is not entitled to an 
instruction directing his acquittal if 
the jury believed that by reason of 
another automobile in the road he 
did not see the injured person until 
he was too close to him to stop, 
where such instruction ignores evi- 
dence from which the jury might be- 
lieve that in failing sooner to have 
discovered the injured person or in 
failing under the circumstances to 
have his car under better control, he 
was guilty of gross negligence. 
Garza v. State, 102 Tex. Cr. 241, 277 
SW 382. (2) In a prosecution for 
an assault with intent to inflict great 
bodily injury, it is error to charge 
that upon finding criminal negligence 
the jury must find the specific in- 
tent, even though a finding thereof 
might be made from the evidence in 
the ease. State v. Richardson, 179 
Iowa 770, 162 NW 28, LRA1917D 944, 

Instructions in criminal cases gen- 
orany. see Criminal Law §§ 2353— 

Instructions in prosecution for as- 
sault and battery in general see As- 
sault and Battery §§ 340-353. 

91. Com. v. Gayton, 69 Pa. Super. 


513. 

92. Wright: v. State; 90 Tex: Cr. 
435, 2835 SW 886. 

93. Tift v. State, 17 Ga. A. 6638, 88 


SE 41, 


up & 


[§§ 1256-1259 


gross negligence,®! although the contrary is also 


jury may properly be charged on 


a statutory definition of a crime or misdemeanor as 
consisting in a violation of a public law in which 
there is a union or joint operation of act and inten- 
tion or criminal negligence.%? 

[§ 1258] g. Verdict. 
in separate counts, charges an assault with an auto- 
mobile as a deadly weapon, and operating an auto- 
mobile recklessly, an acquittal of the latter charge 
precludes a conviction of an assault based upon the 
theory of reckless driving.®* 

[§ 1259] h. Appeal and Error. 
rules®® a conviction will not be reversed for error 
which is not prejudicial or harmful to accused,?® 
nor for rulings resting in the discretion of the trial 
court where such discretion has been abused.%* 


Under an indictment which, 


Under general 


94. State v. Rawlings, 191 N. C. 
265, 181 SE 632. 
95. Appeal and error in prosecu- 


tions for assault and battery gen- 
erally see Assault and Battery §§ 
369-871. 

Review of criminal prosecutions 
Liktents see Criminal Law §§ 3258- 


96. See cases infra this note. 

[a] Tlustrations.—(1) Upon a 
prosecution for an assault and bat- 
tery by driving a motor vehicle negli- 
gently and colliding with and injur- 
ing another, the fact that the wounds 
inflicted in the collision were ex- 
hibited to the jury, if improper, will 
not require a reversal where the low- 
est penalty was assessed. Williams 
v. State, 102 Tex. Cr. 648, 279 SW 466. 
(2) Accused is not injured by testi- 
mony that the sheriff told the wit- 
ness that he thought he knew who 
struck the injured person, where it 
is not shown that accused was named 
by the sheriff, nor does the admission 
of such evidence require reversal be- 
cause it was hearsay. Ebbs v. State, 
103 Tex. Cr. 49, 279 SW 829. (3) Any 
error in an instruction requiring the 
finding, in order to convict, that the 
operating of a motor vehicle was in 
itself dangerous is against the state, 
and defendant cannot complain of it, 
since such an instruction requires 
him to use reasonable care only if the 
operation of the car was inherently 


dangerous. State v. Miller, (Mo.) 
234 SW 813. 
[b] Verdict.— Under an _indict- 


ment which in one count charges an 
assault by attempting to strike a 
vehicle in which a person was riding 
with defendant’s automobile, intend- 
ing to injure him, and in another 
count charges malicious mischief, a 
verdict of guilty of the latter count 
only, while illogical, is favorable to 
defendant and he cannot complain. 
ouate v. Abney, 109 S. C. 102, 95 SH 

{c] Error held harmful.—In a 
prosecution for assault by grossly 
negligent operation of an automobile, 


it is reversible error to exclude an 


argument by defendant’s counsel that, 
although accused might be guilty of 
some degree of negligence for which 
the injured person could recover civil 
damages, he is entitled to acquittal 
unless the jury believe beyond a 
reasonable doubt that he was guilty 
of gross negligence. Foster v. State, 
102. Tex. Cro:602;279. SWHi270, 
3 io Williamson vy. State, (Fla.) 111 
{a} Reopening case.—It is not re- 
versible error to refuse to permit the 
admission of additional testimony on 
behalf of the state, not rebuttal in 
character, after both state and de- 
fense have closed their evidence in 
chief, unless such action constitutes 
a manifest abuse of discretion to the 
injury of defendant. Williamson v. 
State, (Fla.) 111 S. 124. 


EO 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page-and note number, -- 
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[§ 1260] 3. Bringing Stolen Motor Vehicle from 
Another State or County. A statute making it an 
offense to bring stolen property into the state®® is 
violated by bringing a stolen automobile into the 
jurisdiction from another state®® or country.t. The 
fact that a statute penalizes any person who fraud- 
ulently brings into the state any property which 
he knew was stolen elsewhere? dées not restrict the 
application of the statute so as to exclude the 
thief,? but one who brings the stolen vehicle into 
the state is punishable thereunder, although he actu- 
ally stole the property himself.* 

Separate offenses. Although defendant is engaged 
in a conspiracy to bring stolen automobiles into the 
state, each act of bringing a car so acquired into the 
jurisdiction constitutes a separate offense.® 
~ Former jeopardy. For the foregoing reason, a 
former prosecution for bringing a stolen automobile 
into the state is unavailing as a plea of former 
jeopardy in a prosecution for bringing a different 
stolen automobile into the state, although in fact 
both the acts occurred in execution of a conspiracy 
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_[§ 1261] 4. Carrying Person in Front of Operator. 
Statutes and municipal ordinances have been enacted 
making it an offense for one operating a motor 
vehicle to carry another person upon it in front of 
the operator.” An ordinance of this character, ap- 
plicable to any person operating a motor cycle, has 
been held to be general with respect to all persons 
who operate motor cycles,* founded upon a reason- 
able basis,® and a valid exercise of the police power 
of the municipality.?° 

[§ 1262] 5. Conspiracy To Steal or Receive Stolen 
Motor Vehicles. In accordance with the law of con- 
spiracy,’+ it is an offense to conspire to steal?? or to 
receive stolen automobiles,'® or to conspire to take 
and drive away an automobile without the consent 
of the owner,'* or to receive, buy, conceal, or aid in 
concealing an automobile knowing it to have been 
so taken.1° Where a conspiracy to steal an auto- 
mobile is established, a defendant may be convicted 
regardless of whether a machine was actually stolen 
in pursuance of such conspiracy or not.16 The gen- 
eral rules’? as to the admissibility of evidence?’ 


to bring stolen cars into the state.® 


98. See statutory provisions. 

Bringing stolen property into state 
generally see Larceny §§ 260-263. 

Transporting in interstate com- 
merce see infra §§ 1526-1538. 

99. Whitehead v. State, 16 Ala. A. 
427, 78 S 467; Ogburn v. State, 97 
Tex: Cr; 262; 26% SW ‘1038: 

[a] An indictment for bringing a 
stolen vehicle into the state follow- 
ing the statutory form is sufficient 
to cover any offense denounced by 
the statute. Whitehead v. State, 16 
Ala. A. 427, 78 S 467. 

[b] Evidence held insufficient to 
support conviction. Ogburn v. State, 
97 Tex. Cr. 262, 261 SW 1038. 

{c] Grade of offense.—Peo.  v. 
Barnes, 57 Cal. A. 515, 207 P 695. 

5 1. Peo. v. Barnes, supra. 

[a] Evidence held sufficient to 
sustain conviction: (1) Generally. 
Peo. v. Barnes, 57 Cal. A. 515, 207 P 
695. (2) To prove jurisdiction of 
the court in which the case was tried. 
Peo. v. Barnes, supra. ' 

2. See statutory provisions. 

3. Whitehead v. State, 16 Ala. A. 

LS Sh 264. 

4. Whitehead v. State, supra. 

5. Whitehead v. State, supra. 

6 Whitehead v. State, supra. 

7. See statutory provisions. 

8. In re Wickstrum, 92 Nebr. 523, 
138 NW 733, 42 LRANS 1068. 

9. In re Wickstrum, supra. 


10. In re Wickstrum, supra. 
11,' ‘See'Conspiracy 12°C. I. p 535: 
12. Dalton v. Peo., 68 Colo. 44, 189 


P 37; Com v. Perry, 254 Mass. 520, 
150 NE 854; Com. v. Perry, 248 Mass. 
19, 142 NE 840. 

[a] Under Married Woman’s Acts, 
a husband can be convicted for con- 
spiracy to steal an automobile with 
his wife alone. Dalton v. Peo., 68 
Colo. 44, 189 P 37. 

13.\ Com: v. Perry, 254-Mass. 520, 
150 NE 854; Com. v. Perry, 248 Mass. 
19, 142 NE 840; Com. v. Harris, 232 
Mass. 588, 122 NE 749. 

fa] An indictment charging con- 
spiracy to receive stolen automobiles, 
knowing them to have been stolen, 
and to have been stolen feloniously, 
is not bad as charging a mere at- 
tempt or preparation to commit a 
crime, as the crime of conspiracy 
does not have two distinct elements, 
one of combination, the other of at- 
tempt which must combine to com- 
plete the offense. Com. v. Harris, 
232 Mass. 588, 122 NE 749. 


14. Davis v. State, 197 Ind. 448, 
151 NE 329. 

15. Davis v. State, supra. 

fa] An indictment alleging a con- 


spiracy to conceal and aiding in con- 
cealing an automobile with knowl- 


apply. 


edge that it had been unlawfully 
taken is sufficient to inform defend- 
ant of the charge notwithstanding a 
failure to allege that it was taken 
without consent of the owner. Davis 
v. State, 197 Ind. 448, 151 NE 329. 


Ae Dalton v. Peo., 68 Colo. 44, 189 
PAS 
Accomplishment of purpose as 


requisite to criminal liability for con- 
spiracy generally see Conspiracy § 15. 


17. See Conspiracy §§ 225-230. - 
18. See cases infra this note. 
[a] Evidence held admissible. 


(1) Evidence of one qualified as an 
expert in regard to things taken into 
account by the police in tracing an 
automobile as to his opinion that a 
number on a car which he was de- 
scribing had been changed is admissi- 
ble. Com. v. Perry, 254 Mass. 520, 
150 NE 854. (2) Evidence of one de- 
fendant with regard to a conversa- 
tion with another concerning 
buying under an assumed name of a 
car advertised for sale is admissible 
as showing the relation and under- 
standing between the two during the 
period fixed in the indictment where 
the act proposed was larceny or could 
be so found. Com. v. Perry, supra. 
(3) The fact that the commonwealth 
has. specified certain acts of stealing 
or of receiving in response to a mo- 
tion requiring it to specify the auto- 
mobiles which it proposed to show 
were stolen or received does not limit 
the evidence admissible to proof of 
the existence of the conspiracy to 
evidence which relates only to auto- 
mobiles specified thereby as stolen 
or received in carrying out the con- 
spiracy. Com. v. Perry, supra. (4) 
Where there is evidence that defend- 
ant gave money to a codefendant for 
a car stolen by him and from his evi- 
dence which tends to show the car is 
the same car as the one bearing a 
particular number, a policy of insur- 
ance issued at a later date to defend- 
ant’s wife as owner insuring a car of 
the model and number testified to is 
admissible. Com. v. Perry, supra. 
(5) If defendant accepted a policy of 
insurance containing the motor num- 
ber of an alleged stolen car without 
protest, the presence of such number 
in the policy is a circumstance 
properly admissible in evidence, its 
weight and sufficiency being for the 
jury.-;Com.) ye Perry,’ “supra, (6) 
Testimony of a companion who testi- 
fied to helping defendant chisel off 
engine number, as to statements of 
another alleged companion that part 
of car had been stolen, is competent 
in a prosecution for conspiracy to 
conceal the car with knowledge that 
it was unlawfully taken. Davis v. 


the. 


State, 197 Ind. 448, 151 NE 329. (7) 
In a prosecution for conspiracy with 
defendant’s wife and another woman 
to steal an automobile, testimony of 
the other woman is admissible as 
to conversations with defendant’s 
wife which took place prior to the 
consummation of the conspiracy and 
in furtherance of it. Dalton v. Peo., 
68 Colo. 44, 189 P 37. (8) In a prose- 
cution for conspiracy to steal or re- 
ceive stolen motor vehicles, with a 
count for receiving, it was proper 
for the court to permit the common- 
wealth to introduce evidence as to 
defendant’s connection with a forged 
bill of sale, and tools, and changes of 
numbers on automobiles, although at 
the time the government had not in- 
troduced any evidence of the alleged 
conspiracy, the order of proof being a 
matter of judicial discretion which 
was not exercised in a manner preju- 
dicial to defendant. Com. v. Perry, 
248 Mass. 19, 142 NE 840. (9) Ina 
prosecution for conspiracy to steal 
and receive stolen motor vehicles 
with a count for receiving, admis- 
sions and statements of a co-con- 
Spirator with a police sergeant in re- 
gard to past evidence and not in fur- 
therance of any scheme of the code- 
fendants and defendant to receive 
automobiles or sell them were inad- 
missible. Com. v. Perry, supra. (10) 
In a prosecution of defendant and 
others for conspiracy to steal or re- 
ceive stolen motor vehicles, with a 
count for receiving, it is improper 
for the court to permit a witness to 
testify that he delivered a car from 
his house to a certain person and re- 
ceived payment and signed receipt, 
but that the receipt was written by 
defendant, it being admitted by the’ 
commonwealth that the particular 
car was never recovered and there be- 
ing no evidence that it was stolen, 
Com.:v. Perry, supra. 

[b] Evidence held inadmissible.— 
(1) In a prosecution for conspiracy 
in taking and concealing an automo- 
bile, the admission of testimony rela- 
tive to drinking of intoxicating liquor 
at the place of one of the conspira- 
tors at times when defendant was not’ 
shown to have been present or par-. 
ticipated was erroneous. Davis y. 
State, 197 Ind. 448, 151 NE 329. (2) 
Proof that witness thought defend- 
ant was intoxicated at a time seven 
months before the commission of the 
erime charged did not, tend to rebut 
testimony of defendant’s' genera! 
good character for honesty and integ- 
rity, and was inadmissible as tending 
to be prejudicial. Davis v. State, 
Supra. (3) In a prosecution for a 
conspiracy to receive stolen automo- 
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[§ 1263] 6. Driving or Operating Unlicensed or 
Unregistered Vehicle. The statutes requiring regis- 
tration of motor vehicles'® usually make the opera- 
tion of unlicensed or unregistered vehicles in viola- 
tion of the statutory provisions an offense.2° A con- 
viction for using for some other purpose a vehicle 
which has been licensed solely for a certain purpose 
cannot be sustained where a license is taken out for 
purposes other than those previously specifically 
designated in the statute, leaving the licensee free to 
that extent in the use whieh he may take of the 
vehicle.** 

Defenses. Where under a statute the right to 
use the identification number assigned upon registra- 
tion of the motor vehicle continues for a fixed period 
after which it must be renewed, there is no duty 
upon the authorities in the absence of a statutory 
requirement to notify the owner as to when the fee 
for renewal becomes due,?? and their failure to give 
such notice is no defense to a charge of using the 
motor vehicle upon a public highway without its 
having been registered.?% 

Persons liable. A corporation which intrusts its 
motor ears to its servant to be operated by him is 
responsible for his violation of license regulations.*4 
On the other hand, an operator of a motor vehicle 
may be proceeded against regardless of the fact 
that he is merely an agent of the owner.*® 

Indictment or information. An indictment or 
information under such statutes must allege every 
fact necessary to constitute the offense charged and 
to bring accused within the statutory. provisions,?® 
and with such particularity as will reasonably in- 


piles, the trial court properly ex- 
cluded testimony of a telephone op- 
erator, offered by defendant, where 
no evidence was offered as to the 
identity of the person who talked 


highway, 
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a specified day on a certain described 
the owner not having ob- 
tained a certificate from the public 
utilities commission specifying the 
route over which such jitney might 


[$§ 1263-1264 


dicate the offense and enable aceused to prepare his 
defense.27 In accord with the general rule that 
exceptions to a penal statute which constitute no 
material part of the definition or description of 
the offense need not be negatived in the indictment 
or information,?® indictments or informations charg- 
ing the operation of unregistered vehicles need not 
negative the exceptions made by the statute in 
favor of nonresidents.29 Nor is it necessary to set 
forth in the indictment or information matters of 
defense only,®° or facts of which the court will take 
judicial notice.*! | Under a statute which forbids the 
operation of a motor vehicle anywhere in the state 
without its having been registered, an indictment 
need not charge that the operation complained of 
was. upon a street, road, highway, or other public 
thoroughfare.*? » 
[§ 1264] 7. Driving or Using without Required 
Lights or with Improper Lights. The various stat- 
utes regulating the use and operation of motor ve- 
hicles usually make it an offense to fail to display 
certain specified lights upon vehicles in use upon 
the streets or highways during certain hours.33 
Where the lights upon a vehicle become suddenly 
extinguished, it is the duty of the driver to stop 
and not drive further upon a public highway.*+ 
Blinding lights. Statutes frequently make the 
use of headlights which interfere with the sight of 
or temporarily blind the drivers of vehicles ap- 
proaching from the opposite direction,®®> or which 


have not been tested or approved by particular 
agencies,°® an offense. 
Parked vehicles. Statutes requiring specified 


distance required by the statute. 
soneen v. Read, 162 Iowa 572, 144 NW 


[ec] Motor cycle is not within a 
proviso excepting bicycles and tricy- 


rer the telephone to the operator.] operate, the service to be furnished,|cles. Webster y. 
Coen aarris, 232 Mass. 588, 122 NE|and that the public convenience and|K. B. 51. A Eee Ce 
749, necessity require its operation, Applicability to government vehicle 

19. See supra § 74 et seq. aeons, the PeaLe, Sten: is NOt ees pee. SUD Ee § 29. 

. See statutory provisions. murrable on the groun hat it is alid of requir 

al, pe Vv. wood, [1922] 1 K. B.| vague and indefinite. State v. Da- 32. si Gueicwhegurnrne ys F817 
74. razzo,..97. Conn. 728, 118 A. 81. 34. Fuller v. State, 33 Ga. A. 372 

22. Caldwell v. Hague, 84 L. J. K.| 28° See Indictments and Informa-|126 SE 302; Nelson y. State, 27 Ga 
Binnie tions § 269. A. 50, 107 SE 400. ‘ 

23. Caldwell v. Hague, supra. 29. State vy. Shafer, 15 Okl. Cr. 610,/ 35. See statutory provisions. 

24. Griffiths v. Studebaker, Ltd.,|179 P 782. ae [a]. Omission of negative.—AI- 
1924] 1 K. B. 102. 30, State v. Williams, (Vt.) 135 A| though the omission of a negative is 


{a] Iustration.—Defendant held 
a limited trade license for motor cars 
and intrusted a motor car operated 
under such license to one of its serv- 
ants for demonstration purposes, It 
was held that the corporation was 
responsible for its servant’s violation 
of a regulation that a vehicle op- 
erated under such a license should 
not carry more than two persons in 
addition to the driver, although it 
had given to its servant a copy of the 
regulations with instructions that 
they must be observed. Griffiths v. 
Studebaker, Ltd., [1924] 1 K. B. 102. 

25. Opdyke v. Anniston, 16 Ala, A, 
436, 78 S 634; Davis v. State, 163 Ga, 
247, 135 SE 916. 

26. State v. Williams, (Vt.) 135 A 
713; State v. Powers, (Vt.) 135 A 712; 
State v. Caplan, (Vt.) 135 A 705. 

27. State v. Darazzo, 97 Conn. 728, 
118 A 81; State v. Williams, (Vt.) 135 
A 713; State v. Powers, (Vt.) 135 A 
712; State v. Caplan, (Vt.) 135 A 705. 

[a] Information held sufficient.— 
An information based on a failure to 
comply with a statute requiring a 
certificate from the public utilities 
commission for the operation of a 
jitney, specifying the route and serv- 
jee to be furnished, and that public 
service and convenience require its 
operation on such route, alleging that 
a person named operated a jitney on 


713; State v. Powers, (Vt.) 1385:A 712; 
State v. Caplan, (Vt.) 135 A. .705. 

[a] Reciprocity provisions. — A 
complaint charging a nonresident 
with operating an unregistered ve- 
hicle need not show that a statute 
of defendant’s state did not, under a 
reciprocal provision, affect defend- 
ant’s situation. State v. Caplan, 
(Vt.) 185 A 705. 

Matters of defense generally see 
Indictments and Informations § 194. 

31. State v. Williams, (Vt.) 135 A 
713; State v. Powers, (Vt.) 1385 A 712; 
State v. Caplan, (Vt.) 185 A 705. 

[a] Location and extent of towns, 
—A court will take judicial notice of 
the geography of the state including 
the location and extent of towns 
therein and such facts need not be 
set forth in a complaint charging the 
operation of unregistered vehicles. 
State v. Caplan, (Vt.) 135 A 705. 

32. State v. Seinknecht, 136 Tenn, 
130, 188 SW 534. 

33. See statutory provisions, 

[a] Arrest without warrant may 
be justified. State v. Deitz, 136 
Wash, 228, 239 P 386. 

[b] Gocation.—A statute requir- 
ing the display of ,lights “on the 
front” of the vehicle does not require 
them to be upon the extreme front if 
they are so placed that they are un- 
obstructed and can be seen for the 


obvious in a statute punishing driv- 
ing unless the motor vehicle is 
equipped with lights so arranged that 
the undiffused beam when measured 
seventy-five feet ahead of the light 
shall rise above forty-two inches 
from the level, the court cannot by 
construction insert the negative be- 
fore the word “rise,” and must hold 
that as to that particular point there 
Ag fallune bee ies islation. State v. 

aiborne, + lowa 170 
3 ALR 382. , 170 NW 417, 

Validity of provision see supra § 32. 

36. See statutory provisions. 

[a] Absence of glare excusing 
test and approved.—Under a statute 
providing that a certain type of lens 
may be used if the candle power used 
does not produce a dangerous glare, 
and -further providing for the fixing 
of the candle power which may be 
used by a testing agency, the fact 
that the headlight as used does not 
produce a dangerous glare does not 
make lawful the use of a headlight 
which has not been tested and sanc- 
tioned by the testing agency as pro- 
vided by the statute. In re Hinkel- 
wa 183 Cal. 392, 191 P 682, 11 ALR 

{[b] A charge in an indictment 
that a headlight is of a “diffusing- 
type of lens’ is sufficient since the 
meaning of the term would be a mat- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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lights on motor vehicles ‘‘operated’’ or ‘‘driven’’ 
upon streets and highways have been held not to 
apply to vehicles left standing at the side of streets 
or highways.*? There is, however, authority to the 
eontrary.*8 

Persons liable. Under a statute providing that 
every motor vehicle while in use during certain 
hours shall display certain lights, the person in 
control of the motor vehicle at the time of its use 
and violation of the statute is responsible,*® and 
if such person is the owner, he alone is liable.*° 
‘Intent. Where specific criminal intent is not 
made an essential element of the offense by the 
terms of such statutes, proof thereof is generally 
held to be unnecessary to sustain a conviction,*! 
and where such act is done voluntarily and delib- 
erately, the offense cannot be said to have been 
committed by misfortune or accident within the 
meaning of a statutory provision that a person 
shall not be found guilty of any crime or misde- 
meanor committed by ‘‘misfortune or aceident.’’42 

[§ 1265] 8. Driving Recklessly; Endangering Pub- 
lic—a. In General. The reckless operation of a 
motor vehicle in a public place is ordinarily pun- 
ishable by statute, the various statutes, although 
varying somewhat in the description of the offense, 
being alike as to its gist, which lies in reckless 
driving.*® However, some statutes penalize as dis- 
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—tinet offenses the act of driving a motor vehicle 


recklessly and the operation of such vehicle in a 
manner so as to endanger the lives or safety of the 
public.44 It has been held that the act of driving 
recklessly so as to injure persons on the highway 
is an offense under a statute penalizing a breach 
of the peace by ‘‘tumultuous and offensive car- 
riage.’’4> It has, however, been held that there 
can be no conviction of operating a motor vehicle 
at such a reckless speed as to endanger the safety 
of others under a statute which was clearly in- 
tended to apply only to those conveyances which 
are drawn by horses, mules, or other beasts.*® 
Distinct offenses. A defendant cannot be con- 
victed of reckless driving for a failure to turn to 
the right when signaled from the rear by one de- 
siring to pass where such conduct constitutes a 
distinct offense differently punishable.*?7 However, 
a person may commit the crimes of reckless or dan- 
gerous driving and. of excessive speeding at the 
same time under a statute making these acts sepa- 
rate offenses,*® and the same is true where the 
statute makes it a separate offense to drive reck- 
lessly and to operate a motor vehicle in a manner 
so as to endanger the public.4® Although a statute 
penalizes the operation of a motor vehicle reck- 
lessly or while under the influence of intoxicating 
liquor, so that the lives or safety of the public 


ter of proof at the trial. In re 
Hinkelman, 183 Cal. 392, 191 P 682, 
11 ALR 1222. a 

[ce] Judicial notice—The phrase 
“diffusing type of lens” is apparently 
a trade name of recent origin, and its 
use has not as yet become sufficiently 
general to enable a court to take ju- 
dicial notice of its trade meaning. In 
re Hinkelman, 183 Cal. 392, 191 P 682, 
11 ALR 1222. ae 

Validity of provision 

32. 
: 37. Harlan v. Kraschel, 164 Iowa 
667, 146 NW 463; Com. v. Keister, 26 
Pa. Dist. 922; State v. Bixby, 91 Vt. 
287, 100 A 42, 

38. Com. v. Henry, 229 Mass. 19, 
22, 118 NE 224, LRA1918B 827. 

“The word ‘operated’ ISa TiO tat.) et 
limited to a state of motion produced 
by the mechanism of the car, but in- 
eludes at least ordinary stops upon 
the highway, and such stops are to 
be regarded as fairly incidental to its 
operation.” Com, v. Henry, supra. 
39. State v. Myette, 30 R. I. 556, 
A 664; Provincial Motor Cab Co., 
iitdeeveeDunmines Ib909 )0E2 (ES. eis. 
599. 
{a] Aiding and abetting.— Where 
the driver of a motor cab has been 
eonvicted of driving at night without 
having the identification plate on the 
back of the car illuminated, and it 
appears that this condition existed 
when the car left the garage, the 
corporation owning the car is guilty 
of aiding and abetting the offense 
and may be convicted as a principal 
under the Summary Jurisdiction Act 


see supra 


of 1848. Provincial Motor Cab Co., 
Ltd w.o2Dunningy /[1909] 2: KuyB. 
599. 

40. State v. Myette, 30 R. I. 556, 
76 A 664. 

41. Nelson v. State, 27 Ga. A. 50, 


107 SE 400; Hays v. Schuler, 107 Kan. 
635, 1938 P 311; Peo. v. Gonzalez, 26 
Porto Rico 19; Provincial Motor Cab 
Co.,Ltd. v. Dunning, [1909] 2 K. B. 
599) 

{a] Defense.—A person who is 
charged with operating a motor cycle 
at night and failing to keep a lamp 
burning thereon so contrived as to 
illuminate every letter or figure on 
the motor cycle identification plate 
should be allowed to avail himself 
of the defense that he took all steps 
reasonably practicable to prevent the 
identification mark being obscured or 


rendered not easily distinguishable. 
Printz v. Sewell, [1912] 2 K. B. 511. 
42. Nelson v. State, 27 Ga. A. 50, 
107 SE 400. 
43. See statutory provisions, 
_ “The jurisdiction of such offenses 
is not left, as is petitioner’s conten- 
tion, to the civil courts or to the 
motor vehicle department.’ In re 
Von Perhacs, 190 Cal. 364, 366, 212 


P 689. 
_ [a] . The word “reckless” is but an 
intensive expression of the word 


“careless,” meaning rashly negligent 
or utterly careless, as if heedless or 
as if indifferent to, or regardless of, 
consequences. State v. Mills, 181 N. 
Cc. 530,106 SE 677. 

[b] In New York, in view of Pen. 
L. § 2, Code Cr. Proc. §§ 6, 542, and 
Civ. Pract. Act §§ 4, 6, a violation of 
the ordinance of the city of Buffalo 
(ec 60 § 13, subd 4; § 14 subd 1) pro- 
hibiting reckless driving, is a misde- 
meanor, and the proceeding against 
such a violation is a criminal action. 
Buffalo v. Neubeck, 209 App. Div. 386, 
204 NYS 787. 

Causing personal injury by reck- 
less or negligent operation of motor 
vehicle see Supra § 1250. 

Same act constituting different of- 
fenses see Supra § 1227. 

44. See statutory provisions. 

[a] It is within the power of the 
legislature, under the grant of power 
in the constitution, to enact a law 
prohibiting the operation of an auto- 
mobile ‘‘so that the lives or safety 
of the public might be endangered.”’ 


Com. v. Pentz, 247 Mass. 500, 509, 
143 NE 322. 
{b] Validity of statute—A stat- 


ute making it an offense to operate 
an automobile so that the lives or 
safety of the public might be en- 
dangered is not invalid as establish- 
ing no standard of conduct suffi- 
ciently definite to inform a _ person 
charged with its violation of the na- 
ture and extent of his offense. Com. 
v. Pentz, 247 Mass, 500, 506, 143 NE 
322 (“the operation of an automobile 
upon a way is a clearly defined act, 
susceptible of being easily under- 
stood. Its operation so as not to 
endanger the lives or safety of the 
public is the description of a fact. 
While it may not be easy to formu- 
late in words a comprehensive defi- 
nition of that fact applicable to all 
cases, it is not difficult to compre- 


hend with some approach to accu- 
racy the thought conveyed by the 
description of that fact’’). 

[c] Reason for statute. — ‘The 
safety of the public from injury and 
loss of life through the operation of 
motor vehicles well may have been 
thought by the Legislature to be of 
such supervening importance as to 
}warrant the enactment of such a 
Statute.” Com v. Pentz, 247 Mass. 
500, 510, 143 NE 322. 


een State v. Boyd, 91 Vt. 88, 99 A 
46. Shawnee vy. Landon, 3 Okl. Cr. 


440. 106 P 652. 


47. Peo. v. Aldrich, 191 NYS 899. 

48. Beresford v. Richardson, 
[L92I 1-1. KB. 243. 

[a] Offense under statute and 


ordinance.—Where an ordinance pro- 
hibits excessive speeding, and the 
state law makes such speeding an of- 
fense of reckless driving, the same 
act may constitute a violation of 
both the municipal and state laws. 
Peo. v. Fitzgerald, 101 Misc. 695, 168 
NYS 930. 

{[b] Illustration.—Under a statute 
making it an offense for any person 
to drive a motor car on a public high- 
way recklessly or negligently, or ata 
speed or in a manner which is dan- 
gerous to the public, having regard 
to all- the circumstances of the case. 
a person may commit the two of- 
fenses at one and the same time; for 
example, if he drove at forty miles 
an hour and zigzagged across the 
road he would be committing two 
offenses, driving at a speed danger- 
ous to the public and driving in a 
manner dangerous to the public and 
he may be likewise guilty of the two 
offenses although he does not zigzag 
but simply drives too fast. Beres- 
He v. Richardson, [1921] 1 K. B. 

More than one punishment for sin- 
gle acts under statutory prohibition 
see supra § 1227. 

Same act constituting different of- 
fenses see supra § 1227. 

49. See Com.. v. Vartanian, 251 
Mass. 355, 146 NE 682 (where de- 
fendant was found not guilty of 
reckless driving but was convicted 
of operating a motor vehicle so as to 
endanger the lives or safety of the 
public); Com. v.. Guillemette, 243 
Mass. 346, 137 NE 700 (conviction 
for both offenses). 
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are in danger,®° the act of reckless driving is a 
distinet offense and is punishable without regard to 
whether or not the person is intoxicated.ot Where 
a statute which prohibits reckless driving defines 
the offense separately with reference to speed per- 
mitted in specified areas each provision creates 
a separate offense independent of the other and is 
punishable as such.®2 

[§ 1266] b. Exceeding Lawful Speed Distin- 
guished. Although under some statutes the offenses 
of driving at an unlawful speed and of driving 
recklessly or so as to endanger the publie are dis- 
tinct offenses,°? under other statutes the act of 
unlawful speeding itself constitutes reckless or dan- 
gerous driving.» However, a person may drive 
recklessly or heedlessly without necessarily driving 
with excessive speed®* and the offense may be com- 
mitted by the careless method of handling a motor 
car without regard to the speed limit.°* The fact 
that a statute which prohibits reckless driving pro- 
vides that the operation of a motor vehicle in excess 
of specified rates of speed shall constitute a viola- 
tion of the statute®’ does not restrict the application 
of the statute to acts of unlawful speeding,®® al- 
though of course if one does exceed the speed limit 
under such a statutory provision, he commits the 
offense of reckless or dangerous driving by its ex- 
press terms.®? 

[§ 1267] c. Essentials of Offense—(1) In General. 
In the absence of a statute penalizing as reckless 
driving the operation of a motor vehicle in excess 
of the speed limit®® or making such operation a 
prima facie violation of the statute,®! the question 
whether the offense of operating a motor vehicle 


driving. State v. 
520, 94 S 653. 


50. See statutory provisions. 
51. State v. Derry, 118 Me. 431, 108 
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(2) Where a statute 
prohibits the driving of a motor ve- 
hicle recklessly or so as to endanger 


recklessly®? or in a manner so as to endanger the 
public®* has been committed must ordinarily be de- 
termined in the light of the surrounding circum- 
stances, and this consideration is sometimes ex- 
pressly provided for by statute.°* Accordingly, in 
determining the guilt of accused his manner of 
driving has to be considered with reference to the 
time®® and place®* where the alleged violation oc- 
curred, the condition of the vicinity as to light or 
darkness,®? the width of the highway,®* the amount 
of traffic thereon at the time,°® the condition of 
the automobile and the brakes with which it is 
equipped,” the chance of being able to stop or avoid 
a collision,”+ and the rate of speed at which the 
vehicle was operated.” 

[§ 1268] (2) Intent. A statute, penalizing the 
operation of a motor vehicle recklessly or so as to 
endanger the lives or safety of the public, places the 
burden upon the individual of ascertaining at his 
peril whether his conduct comes within the scope 
of the statute,’? and the question of the intent with 
which the act was done’* or the knowledge or igno- 
rance of its criminal character’> are immaterial on 
the question of guilt as it is the act of operating 
a motor vehicle in violation of the statute which 
constitutes the offense.7° Accordingly, to warrant 
a conviction on a charge of driving a motor car 
‘‘recklessly and negligently,’’ the recklessness and 
negligence of accused need not be flagrant, willful, 
or morally blameworthy.** 

[§ 1269] (3) Negligence. Under a statute penal- 
izing the operation of a motor vehicle so that the 
lives or safety of the public might be endangered, 
criminal liability does not depend upon negligence.’® 


Brogden, 84 Fla. aA Terr. v. McGregor, 22 Hawaii 

66. Terr. v. McGregor, supra; 
Beresford v, Richardson, [1921] i 
KB. e243; 


[§§ 1265-1269 


534, 106 SE 677. f 

“Mach of these offenses relating to 
speed have different elements, and it 
would be physically impossible to 
commit all of them at one and the 
same time, or at one and the same 
place, because they refer to different 
localities, which are separated from 
each other.” State v. Mills, supra. 

{a] Mlustration.—Where a statute 
prohibiting reckless driving provides 
that the operation of a motor vehicle 
at a rate of speed exceeding twenty- 
five miles per hour on any public 
highway outside the limits of any in- 
corporated city or town, or at a rate 
exceeding eighteen miles per hour in 
the residential portion of any city, 
or at a rate exceeding ten miles per 
hour in the business section, shall be 
a violation of the statute, the driving 
at a rate of speed exceeding twenty- 
five miles, eighteen miles, and ten 
miles in the three several places men- 
tioned in the proviso constitutes a 
separate case of careless or reckless 
driving, each being a distinct crime. 
State v. Mills, 181 N. C. 530, 106 SE 
Ost. 

53. See statutory provisions. 

[a] A statute prohibiting driving 
in a speed or in a manner dangerous 
to the public creates two offenses. 
Beresford. v. Richardson, [1921] 1 
K. B. 243; Rex v. Wells, 20 Cox C. C. 
671. 

Exceeding lawful speed see infra 
§§ 1333-1366. 

54. See cases infra this note; and 
infra note 59. 

[a] TIllustrations.—(1) Where an 
ordinance penalizes anyone who shall 
be guilty of reckless driving by driv- 
ing’at a greater than a specified rate 
of speed, a charge of driving at a 
rate of speed in violation of the ordi- 
nance is in effect a charge of reckless 


the property or the life or limb of 
any person and by proviso declares 
that the operation of a motor vehicle 
in excess of prescribed speeds in cer- 
tain specified districts shall be a vio- 
lation of the statute, the proviso de- 
fines acts which per se constitute 
reckless or careless driving. State v. 
Mills, 18% N. C. 530, 106 SE 677. 

55. State v. Mills, supra. 

56. See infra § 1271. 

57. See statutory provisions. 

58. State v. Mills, 181 N. C. 5380, 
106 SE 677. 

[a] “There may be other acts of 
reckless or careless driving within 
the meaning of all that goes before 
the proviso, as it was not the pur- 
pose of the Legislature to restrict 
reckless or careless driving to those 
acts enumerated in the first proviso.” 
State v. Mills, 181 N. C. 530, 532, 106 
SE 677. 

59. State v. Brogden, 84 Fla. 520, 
94 S 653; Peo. v. Ruetiman, 85 Misc. 
233, 148 NYS 612 [aff 171 App. Div. 
912 mem, 155 NYS 1133 mem]; Peo: 
v. Schulz, 197 NYS 888; State v. Mills, 
181 N.C. 530, 106 SH 677. 

60. See supra § 1266. 

61. See infra § 1271. 

62. Terr. v. McGregor, 22 Hawaii 
786; Com. v. Guillemette, 243 Mass. 
346, 1837 NE 700; Peo. v. Carrie, 122 
Misc. 753, 204 NYS 759; Péo. v. Fitz- 
gerald, 101 Misc. 695, 168 NYS 930. 

63. Com. v. Sansone, 252 Mass, 71, 
147 NE 574; Com. v. Vartanian, 251 
Mass. 355, 146 NE 682; Com. v. Pentz, 
247 Mass. 500, 143 NE 322; Com. v. 
Guillemette, 243 Mass. 346, 137 NE 
700; Beresford v. Richardson, [1921] 
1? Kk. B.243;. Rex v: Dublin,  —L904] 
2 Ir. 698. 

64. See statutory provisions. 

Admissibility of evidence see infra 
§ 1282. 


eu Terr. v. McGregor, 22 Hawaii 


68. Terr. v. McGregor, supra. 

69. Terr. v. McGregor, supra; 
Beresford v. Richardson, [1921] 1 K. 
ore Rex v. Dublin, [1904] 2 Ir. 
ae Terr v. McGregor, 22 Hawaii 

71. Terr. v. McGregor, supra; 
Perceterd v. Richardson, [1921], ik. 

Lg eee infra § 1271. 

\. om, v. Pentz, 247 Mass. ; 
143 NE 322, ves 

74. Com. v. Vartanian, 251 Mass. 
355, 146 NE 682; Com. v. Pentz, 247 
Mass. 500, 143 NE 322, 

Intent of owner riding in car under 
statute imposing liability upon such 
owner see infra § 1273 text and note 8. 

75. -Com. v. Vartanian, 251 Mass. 
355, 146 NE 682; Com. v. Pentz, 247 
Mass. 500, 148 NE 322. 

76. Com. v. Vartanian, 251 Mass. 
355, 146 NH 682; Com. v. Péntz, 247 
Mass. 500, 148 NE 322. 

[a] Rule applied.—An instruction 
“that the jury must find some im- 
proper act of the defendant which 
might. endanger the lives and safety 
of the public, could not properly have 
been given. ...If he was found so 
to have operated the truck that the 
lives or safety of the public might 
be endangered, he was guilly, even if 
the jury found that he committed no 
improper act other than to operate 
a motor vehicle as charged.” Com vy. 
Ab shor 251 Mass. 855, 358, 146 NE 

77. Waugh v. Campbell, [1920] S. 
(GAB GED Ye Ie 


‘78, Com. v. Vartanian, 251 Mass. 
355, 146 NE 682; Com. v. Pentz, 247 
Mass. 500, 143 NE 322. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1269-1273] 


A person may be guilty of reckless driving, although 
he did not see anyone upon the street,’? and al- 
though he exercised all possible care after the spe- 
cifie danger was actually discovered.*° 

[§ 1270] (4) Control of Car. It has been held 
that a person may commit the offense of reckless 
driving, although not actually in control of the car 
at the time of the alleged violation.*t 

[§ 1271] (5) Speed.. In the absence of a statute 
making the operation of an automobile in excess 
of a specified rate of speed an offense of reckless or 
dangerous driving,®? recklessness in the operation of 
a motor vehicle is not determined alone by the rate 
of speed or velocity with which a car is traveling.** 
However, the question of speed may be an im- 
portant element in determining whether the driving 
of the person charged was reckless or dangerous,** 
and as such is one of the many circumstances that 
may be considered in connection with the issues of 
each ecase.5® 


Violation of speed regulations. The fact that a 


motor vehicle was driven at an excessive speed is. 


properly considered in a prosecution for reckless 
or dangerous driving, although the same statute 
makes speeding a separate offense,®* for although 
the two offenses may be.committed at the same 
time,®? reckless or dangerous driving may be es- 
tablished without regard to the speed limit.8* Thus, 
one may be guilty of reckless driving, although trav- 
eling at less than the rate permitted by the speed 
regulations,®® while, on the other hand, the fact that 
defendant was driving at a speed exceeding the 
limit imposed by statute may in itself be sufficient 
to show that he was driving recklessly or in a man- 
ner dangerous to the public,®° and this is of course 
so where the statute expressly punishes as reckless 
driving the operating of a motor vehicle in excess 


[a] Rule applied.—In a prosecu- 
tion under the statute for operating ae 
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eee Rex v. Dublin, [1904] 2 Ir. 
; State v. Pacific County Super. | 48 
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of the speed limit: 

Excessive speed as presumptive evidence. Where 
a statute provides that driving in excess of a cer- 
tain speed shall be presumptive evidence of driving 
at a speed which is not careful and prudent,®? mere 
proof that defendant exceeded such speed is not 
sufficient to warrant a conviction where it appears 
that under the circumstances this rate of speed was 
not reckless or imprudent.®* 

[§ 1272] (6) Person or Property Endangered. It 
has been held that since the general purpose of all 
laws regulating traffic is not primarily to protect 
the fast driver from the consequences of his own 
folly but rather to protect the life and property 
of others lawfully using the highways, there can 
be no violation of a provision prohibiting reckless 
driving where there were neither persons nor prop- 
erty on the highway to be injured.®® For the same 
reasons it has been held that a statute making it 
an offense to drive a car recklessly was not designed 
for the protection of persons on the car®® and conse- 
quently recklessness with respect to a person on the 
car 1s not punishable thereunder.®’ However, ac- 
cording to other authority, a person might be guilty 
of reckless driving, although no one was upon the 
street at the time.®® 

[§ 1273] d. Persons Liable. One who partici- 
pates in or is responsible for the reckless operation 
of a motor vehicle may be guilty of the offense, 
although not actually in control of the car.% 

Under a statute which penalizes reckless or dan- 
gerous driving and prohibits the owner of a motor . 
vehicle, who is. riding therein, to cause or permit 
the same to be operated in violation of the stat- 
ute,' the offense is complete if the owner while a 
passenger either causes or permits the commission 
of the offense by his chauffeur,? irrespective of his 


Tt Repi aN. Suse lL. 
87. See supra § 1265 text and note 


an automobile so that the lives or 
safety of the public might be endan- 
gered, the court properly refused to 
instruct that, if the driver of the 
vehicle which collided with defend- 
ant’s automobile was himself reck- 
less or negligent, that fact should be 
considered on the question of defend- 


ant’s due care. Com. y. Pentz, 247 
Mass. 500, 143 NE 322. 
79. Com. v. Horsfall, 213 Mass. 


232, 100 NE 362, AnnCasi1914A 682. 
Person or property endangered see 


infra § 1272. 
v., Horsfall, 213 Mass. 


80. Com. 
232, 100 NE 362, AnnCas1914A 


682. i 

{a] Reason for rule.—Defendant’s 
conduct after he saw the woman who 
was run down was by no means de- 
eisive, for his driving prior to that 
moment may have been such as to 
ignore the rights of other travelers, 
even if he did not see them. Com. v. 
Horsfall, 213 Mass. 232, 100 NE 362, 
AnnCas1914A 682. 

81. State v. Davis, 88 S, C. 229, 70 
SE 811, 34 LRANS 295. 

[a] Tlustration.—Where several 
persons agreed to take an automobile 
without consent of the owner for a 
ride on a public highway, and the 
machine was operated recklessly, 
they were held guilty of reckless 
driving, it being of no consequence 
which particular one was at the 
steering wheel at the time. State v. 
Davis, 88° S.C) 229, 70 SH 811, 34 
LRANS: 295, 

Statutory liability of owner riding 
in car operated recklessly see infra 


See supra § 1266. 

gg. Terr. v. McGregor, 22 Hawaii 
786; Peo. v. Schulz, 197 NYS 888; 
State v. Pacific County Super. Ct., 
139 Wash. 1, 245 P 409, 45 ALR 


Ct., 189 Wash. 1, 245 P 409, 45 ALR 
1530; Hargreaves v. Baldwin, 93 L. T. 
Rep. N.S. 311. 

fa] MTlustration.—“The fact that 
the car was driven at a rate of speed 
fifteen miles~ an hour greater than 
that permitted by law, taken in con- 
junction with the fact that the acci- 
dent happened upon a practically 
straight road and that no signal was 
given in passing, made a _ sufficient 
showing to justify the court in hold- 
ing that all these facts were material 
elements in determining whether or 
not the way in which the car was 
being operated was reckless, or that 
it tended to endanger the lives, or 
inconvenience others using the high- 


way.” State v. Pacific Super. Ct., 
139 Wash, 1, 3, 245 P 409, 45 ALR 
1530. 


Violation of speed regulations as 
statutory presumption of reckless or 
dangerous driving see infra § 1281. 

85. Peo. v. Schulz, 197 NYS 888» 
Beresford vv. Richardson, [1921] 1 K. 
B... 2433: Rex-sv.. Dubliny \[1904]¢2 itr, 
698; Hargreaves v. Baldwin, 93 L. T. 
Rep. N. S. 311. 

[a] Discussion of rule.—‘‘It is not 
the rate of speed or velocity with 
which a ear is traveling ‘that de- 
termines whether it is being driven 
heedlessly or not. high rate of 
speed upon a broad highway, at the 
time unoccupied, and which causes 
no danger to life or property, might 
not be heedless driving, while a much 
lower rate of speed upon a narrow 
highway, upon which other vehicles 
are standing or traveling, especially 
at night, whereby life is endangered, 
would be, under the statute, heedless 
driving.” Terr. vy. McGregor, 22 Ha- 
waii 786, 798. 

86. Hargreaves v. Baldwin, 93 L. 


Same act constituting different of- 
fenses under motor vehicle regula- 
tions generally see supra § 1227. 

88. Peo. v. Schulz, 197 NYS 888. 

89. State, vy.) Mills, 184 Ne @! 5305 
106 SE 677. 

90. Terr. v. McGregor, 22 Hawaii 
786; Com. 'v. Leone, 250 Mass. 512, 
146 NE 26; Beresford v. Richardson, 


[ROR] My KS 8, i243" 
91. See supra § 1266 note 59. 
92. See statutory provisions; and 


infra § 1281. 

93. Peo. v. Carrie, 122 Misc. 753, 
204 NYS 1759; Peo. v. Mellen, 104 
Mise: 355, 172,-NYS 165. 

94. Peo. v. Carrie, 122 Misc. 753, 
204 NYS 759; Troughton y. Manning, 


20's. ComiuG. «Cos SGA 


95. Peo. v. Carrie, 122 Mise. 753, 
204 NYS 759. 

96. Troughton vy. Manning, 20 Cox 
CpcGua 86h. 


97. Troughton v. Manning, supra. 
98. Com. v. Horsfall. 213 Mass. 

232,, 100 NE 362, AnnCasl1914A - 682, 
99. See supra § 1270. 


ue Bee statutory provisions. 
ie eo. v. Harrison, 183 App. Div. 
812, 170 NYS. 876. ee % 
[a] “Cause or  permit.’? — ‘The 
word ‘cause’ means to effect, to bring 
to pass, to produce, and, in contra- 
distinction to the word ‘permit’ in 
this ordinance, should be interpreted 
as descriptive of some affirmative act 
—an act of commission. The word 
‘permit’ in this ordinance is synony- 
mous with ‘suffer’ or ‘allow’—not to 
prohibit or to prevent—an act of 
omission as opposite to the commis- 
sion implied in the word ‘cause.’ 
Such meaning of the word ‘permit’ is 
well recognized.” Peo. v. Harrison, 
cr App... Div. 812, 814, 170 NYS 
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knowledge or intent.’ 

[§ 1274] e. Defenses. The negligence of a person 
injured is not a defense either to the charge of 
reckless driving’ or of operating a motor vehicle so 
that the lives or safety of the public might be 
endangered,® and the fact that the person injured 
was operating an automobile without a license,® or 
that the reckless driving was the result of an at- 
tempt by accused to elude an officer trying to serve 
a warrant upon him,’ likewise cannot operate to 
condone the illegal acts of accused. Where a stat- 
ute imposes liability on the owner of a car who while 
riding therein permits it to be operated recklessly 
or dangerously, it is no defense that the owner did 
not give attention to the manner in which his chauf- 
feur was driving the car and did not know whether 
it was going fast or not.® 

[§ 1275] f. Jurisdiction. A children’s court, hav- 
ing jurisdiction to try offenses committed by adults 
where such offenses necessarily involve a child, 
does not thereby have jurisdiction over an adult 
for a violation of an ordinance prohibiting reckless 
driving merely because a child was injured as a 
result of the act.® ; 

[§ 1276] g. Indictment, Information, or Com- 
plaint—(1) In General. Subject to the general 
rules!® which are applicable in prosecutions for 
reckless or dangerous driving,4t an information, 
complaint, or affidavit for reckless driving filed in 
a justice’s court or other court of inferior or lim- 
ited jurisdiction need not be drawn with the same 
technical accuracy as an indictment.’* However, all 
the essential elements of the erime as defined by 
the statute creating it must be alleged‘? with cer- 
tainty and precision’ and not by inference.* While 
the accusation need not be in any particular form 
or set of words,'® there must be at least a substan- 


3. Peo. v. Harrison, supra, 
{a] Knowledge.—‘“The sole defense 17. 
is the owner’s statement that al- 18. 


not—I was talking to my wife in} Misc. 753, 


the car.’ 
the owner of the vehicle could always [a] 
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16. Peo.’v. Payne, supra. 

Peo. v. Payne, supra. 

Carter v. State, 12 Ga. A. 430, 
though he was in his vehicle, ‘I didn’t | 78 SE 205; Com. v. Pentz, 247 Mass. 
know whether we were going fast or; 500, 143 NE 322; Peo. v. Carrie, 122 
204 NYS 759; 
If this were a defense, then} Payne, 71 Misc. 72, 129 NYS 1007. 
Complaint held 


(§§ 1273-1277 


tial statement of the offense charged,'* and the facts 
must be set forth with such accuracy that accused 
may know the exact offense which it is claimed that 
he has committed, and so enable him to prepare 
his defense.t8 Where the information does not state 
facts showing the commission of an offense by de- 
fendant, no jurisdiction is acquired by the court 
to hear and determine the cause’® and defendant 
cannot be called upon to make any defense.?° 

Title of action. Where a prosecution for the vio- 
lation of a city ordinance prohibiting reckless driv- 
ing is in the nature of a criminal action it must, by 
virtue of express statutory provision in some juris- 
dictions,?!: be brought in the name of the people of 
the state.22 However, the fact that the action was 
brought in the name of a municipality will not be 
fatal, under a statute rendering defects immaterial 
if they do not prejudice the substantial rights of 
defendant, where the nature of the action was well 
understood by the parties.”* 

Joinder of counts. Although a statute prohibiting 
reckless driving is violated on different occasions 
and at different places, the offenses are of the same 
general class within a statute permitting the joinder 
of such offenses in one indictment.”* 

Conjunctive allegation. Under a statute punish- 
ing the operation of a motor vehicle in such a 
manner that the lives or safety of the public might 
be endangered, the offense may be charged in the 
conjunctive as operating it so that the lives and 
safety of the public might be endangered.2> | 

[§ 1277] (2) Following Language of Statute. 
Commonly an indictment or complaint for reckless 
or dangerous driving is sufficient if it embodies in 
substance the words of the statute creating the of- 
fense.2° But, as a complaint that follows the lan- 
guage of the statute is sufficient only when it 


that the lives or safety of the pub- 
lic might be endangered,” following 
the essential words of the statute, is 
sufficient. Com. v. Pentz, 247 Mass. 
500, 505, 143 NE 322. (2) A com- 
plaint charging that defendant op- 
: erated his vehicle upon a city street 
sufficient.—|in a careless and reckless manner 


Peo. v. 


escape the obligation of the law by 
the plea of his disregard of his obli- 
gation, in that he was voluntarily 
occupied in some social function—or 
even that he was asleep or wool- 
gathering. Thus the owner would be 
careful to shut his eyes, for immu- 
nity, lest with them open he might be 
convicted.” Peo. v. Harrison, 183 
App. Div. 812, 815, 170 NYS 876, 878. 

4. Com. v. Guillemette, 243 Mass. 
346, 137 NE 700. 

5. Com. v. Guillemette, supra. 

6. Com. vy. Guillemette, Supra. 

7, State v. Freeman, 122 Me. 294, 
119 A 668, 29 ALR 881. , 

8 Peo. v. Harrison, 183 App. Div. 
812, 170 NYS 876. And see Supra 
§ 1273 text and note 3. : 

9. Peo, v. Zmudzinski, 80 Mise, 28, 
141 NYS 542. : 4 

10. Complaint or information in 
summary criminal prosecutions gen- 
erally see Criminal Law §§ 642-649. 

Indictments and informations gen- 
erally see Indictments and Informa- 
Lion Soles DW) Dass 4 

11. See cases infra this section; 
and §§ 1277-1280. : 

12. Peo, v. Payne, 71 Misc. 72, 129 
NYS 1007. 

13. Peo. v. Schulz, 197 NYS 888; 
State v. Aaron, 90 Vt. 183, 97 A 659. 

14. Crichton v. State, 115 Md. 423, 
81 A 36; Com. v. Pentz, 247 Mass. 500, 
143 NE 322; Peo. v. Schulz, 197 NYS 
888. 

15. Peo. v. Payne, 71 Misc. 72, 129 
NYS 1007. 


Peo. v. Schulz, 197 NYS 888; Peo. v. 
Garcia, 28 Porto Rico 898; State v. 
Welford, 29 R. I. 450, 72 A 396. 

[b] Complaint held insufficient.— 
Peo. v. Salgado, 27 Porto Rico 804; 
Peo. v. Rivera, 26 Porto Rico 393. 

19. Peo. v. Carrie, 122 Misc. 753, 
204 NYS 759; Peo. v. Payne, 71 Misc. 
72, 129 NYS 1007; Peo. v. Fuchs, 71 
Mise. 69, 129) NYS 1012. 

20. Peo. v. Payne, 71 Misc. 72, 129 
NYS 1007. 

21. See statutory provisions. 

22. Buffalo v. Neubeck, 209 App. 
Div. 386, 204 NYS 787. 

23. Buffalo v. Neubeck, supra. 

24. State v. Mills, 181 N. C. 530, 
106 SE 677. 

AN as Com. v. Mara, (Mass.) 153 NE 

26. In re Von Perhacs, 190 Cal. 
3864, 212 P 689; Com. vy. Pentz, 247 
Mass. 500, 143 NE 322. 

[a] Substitution of the words “in 
a reckless manner” in place of “not 
careful” in a complaint does not 
make it insufficient to charge an of- 
fense under the statute. The only 
distinction is that one is stated in a 
negative and the other in a positive 
manner. Certainly, if accused was 
guilty of driving in a reckless man- 
ner, he was guilty of driving in a 
manner not careful. In re Von Per- 
hacs, 199 Cal. 364, 212 P 689. 

[b] Charges held sufficient.—(1) 
An indictment charging that defend- 
ant at a specified time and place upon 
a way “did operate an automobile so 


without due regard to the safety and 
convenience of pedestrians and other 
vehicles, thereby violating a specified 
city ordinance, contrary to the form 
of the statute, while not in the exact 
language of the Motor Vehicle Act 
(St. [1919] p 191), in substance 
charges a violation of § 20 subd a 
of that act, and is sufficient to sus- 
tain a conviction thereunder. In re 
Murphy, 190 Cal. 286, 212 P 30. (3) 
A complaint alleging that accused 
did - wilfully and unlawfully 
Operate and drive a certain motor 
vehicle, upon a public highway,” and 
continuing in the language of the 
statute is an allegation of facts suf- 
ficient to constitute a public offense, 
nor is the substitution of the affirma- 
tive language “in a reckless manner” 
for not careful’ a material devia- 
tion, it being sufficient if the lan- 
guage of the statute is substantially 
followed. In re Von Perhacs, 190 Cal. 
364, 212 P 689. (4) Where the stat- 
ute provides that no person shall 
operate a motor vehicle on the pub- 
lic highways recklessly, or so as to 
endanger the life or limb of any per- 
son, a count in a complaint thereun- 
der that defendant did “unlawfully” 
operate a certain motor vehicle in a 
certain public highway named “reck- 
lessly, and in operating it “reck- 
lessly” ran into a team driven by 
complainant on such highway, so as 
to endanger his life and limb, states 
an offense under the statute, State 
v. Welford, 29 R. I, 450, 72 A 396. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1277-1278] 


charges, expressly or by necessary implication, every 
fact necessary to constitute the offense,?7 and in 
such a manner as to inform accused of the nature 
of the charge against him so as to enable him to 
prepare his defense,?® a charge in the language of 
the statute in some jurisdictions is not considered 
sufficient.?° 

General and specific provisions. Where a statute 
by provision prescribes that persons operating mo- 
tor vehicles shall exercise due care and take proper 
precaution to insure the safety of lives and prop- 
erty and contains subdivisions referring to specific 
violations,®° it has been held that a complaint fol- 
lowing the language of the ‘general provisions of 
the statute is not sufficient to charge an offense but 
it is necessary to allege also that accused committed 
some act in violation of one or more of the several 
specific provisions of the statute.*+ 

[§ 1278] (8) Particular Averments. In a prose- 
cution under a statutory provision prohibiting the 
reckless or dangerous driving of motor vehicles, it 
is not essential that the charge contain an allega- 
tion as to the rate of speed prohibited*? or the mo- 
tive power of the vehicle.** However, where the 
prosecution is under a statute which prohibits care- 
less or imprudent driving and makes the operation 
of a motor vehicle in excess of a stated speed for 
a specified distance a prima facie violation of the 
statute,?4 an information, which merely charges that 
accused was driving in excess of the speed fixed 


in the statute without alleging that he was driving © 


carelessly or at the excessive speed for the distance 
required by the statute, charges no offense.*® 
Manner of operation. It has been held under a 
statute prohibiting the operation of a motor vehicle 
in a careless or negligent manner, that the particular 
manner of driving alleged to be a violation of the 
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In Porto Rico (1) under the 
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statute must be set forth,?¢ and that a complaint 
which merely alleges the offense in the language of 
the statute is insufficient in that it does not suffi- 
ciently show wherein defendant’s operation of the 
car was careless or negligent.27 However, where 
the prosecution is under a statute which provides 
that no person shall operate a motor vehicle reck- 
lessly or so as to endanger the life or limb of any 
person, a complaint which alleges that the acts were 
done unlawfully and recklessly is sufficiently de- 
seriptive of the manner in which defendant drove 
his motor vehicle so as to charge an offense under 
the statute.*§ 

Person or property endangered. It has been held 
that an accusation, under a statute prohibiting the 
operation of an automobile ‘‘so as to endanger the 


life and limb of persons and the safety of prop- 


erty,’’ must allege what person or property was 
endangered by the running of the automobile, and 
that a charge which merely alleges the offense in 
the language of the statute is upon this ground 
insufficient and subject to special demurrer.*®? 

Place of offense. It is ordinarily sufficient to al- 
lege the place where an offense is said to have been 
committed with particularity enough to show juris- 
diction over it,*° but where the act is criminal only 
when done at a particular place the place becomes 
a matter of essential description, and must be al- 
leged with reasonable certainty.4: Thus, where’ the 
act of operating an automobile carelessly is a crime 
only where it is done on a way laid out by statutory 
authority,*? it 1s not sufficient to charge the offense 
as having been committed in a named city and upon 
a publie ‘highway laid out by authority of statute,*% 
but the particular street referred to should be al- 
leged by name.*4 

Referring to statute. A reference to a statute 


defendant drove the motor vehicle 


27. State v. Aaron, 90 Vt, 183, 97 [a] 
A659. statute (Acts [1916] No. 75 § 12) ]into and against the team driven by 
Sufficiency of charge in language| which contains eight subdivisions,| the complainant on the highway so 


of statute generally see Indictments 
and Informations §§ 260-268. 

28. Carter v. State, 12 Ga. A. 430, 
78 SE 205. 

29. Carter v. State, supra; State v. 
Aaron, 90 Vt. 183,-97 A659. 

[a] Charge held insufficient.— (1) 
In a prosecution under a statute pro- 
viding that no automobile shall be 
run on a public way or private way 
jaid out under the authority of stat- 
ute in a careless or negligent man- 
ner, a complaint which charges that 
defendant, on a day specified, at 
Barre, did operate. an automobile 
upon a public highway, in a careless 
and negligent manner, contrary to 
statute, etc., is insufficient in that it 
does not sufficiently show wherein 
defendant’s operation of the car was 
careless. State v. Aaron, 90 Vt. 183, 
97 A 659. (2) A charge in the lan- 
guage of a statute that accused op- 
erated an automobile “so as to en- 
danger the life and limb of persons 
and the safety of property” is insuffi- 
cient in that it fails to show what 
person or what property was endan- 
gered by the running of the automo- 
bile. Carter v. State, 12 Ga. A. 430, 
78 SE 205. 

b] A warrant, although closely 
following the language of the statute, 
is insufficient which merely charges 
reckless operation of a motor vehicle 
without stating in what respect it 
was reckless, particularly in view of 
the fact that a record of the convic- 
tion is required to be sent to the 
commissioner of motor vehicles who 
may, and must under some circum- 
stances, revoke the operator’s license. 
Crichton v. State, 115 Md. 423, 81 
A 36. 

See ratat one provisions. 
See cases infra this note. 


the first of which is general and the 
others specific,, a complaint in the 
language of the general provision 
that the chauffeur ‘‘did not take the 
proper precautions in the operation 
of said car to insure the safety of 
lives and property” is insufficient to 
charge an offense as it is necessary 
to specify also that the chauffeur 
committed some act in violation of 
one or more of the several specific 
provisions contained in the statute. 
Peo. v. Garcia, 28 Porto Rico 898; 
Peo. v. Matienzo, 27 Porto Rico 838; 
Peo. v. Salgado, 27 Porto Rico 804; 
Peo. v. Rivera, 26 Porto Rico 393; 
Peo; v. Borque, 25 Porto Rico 553. 
(2) However, where the complaint 
charges that accused, while driving 
a truck without exercising the. proper 
care and taking reasonable precau- 
tions to safeguard lives and property, 
collided with complainant’s automo- 
bile and also alleges a violation under 
subdivision “D” of the statute in that 
the accident occurred because defend- 


ant did not keep as far to the 
right as possible, it is sufficient to 
charge an offense. Peo. v. Garcia, 


supra. 

32. Peo. v. Schulz, 197 NYS 888. 

33. Carter v. State, 12 Ga. A. 430, 
78 SE 205. 

34. See statutory provisions. 

85. Peo. v. Winston, 155 App. Div. 
907, 139 NYS 1072; Peo. v. Payne, 71 
Misc. 72,129 NYS 1007; Peo. v. Fuchs, 
71 Misc. 69, 129 NYS 1012. 

36. State v. Aaron, 90 Vt. 1838, 97 
AL 659: 

87. State v, Aaron, supra. 

State v. Welford, 29 R. I. 450, 


6. 
[a] “The words ‘unlawfully’ and 
‘recklessly’ in the complaint are de- 
scriptive of the manner in which the 


as to endanger his life and limb. 
They negative any inference that the 
collision was an innocent accident.” 
State v. Welford,.29 R. I. 450, 453, 
12 A. 396. 

39. Carter v. State, 12 Ga. A. 430, 
78 SE 205. 

[a] Reason for rule.—‘If the 
owner of the automobile was accus- 
tomed to use his machine even a 
small portion of the time, and it was 
charged that in the county, on some 
day within two years prior to the 
filing of the accusation (for the State 
is not confined to the day stated 
therein), and at some place of which 
the accusation gives no hint, he op- 
erated an automobile so as to en- 
danger the life and limb of some 
person or persons whose name, age, 
color, sex, or place of residence is 
not even suggested, or so as to en- 
danger property the nature and loca- 
tion of which is possibly undiscover- 
able, he might be placed absolutely at 
the mercy of the prosecution, though 
the testimony against him be false.” 
Carter v. State, 12 Ga. A. 430, 433, 


78 SE 205. 
40. State v. Aaron, 90 Vt. 183, 97 
A 659. F 
41. State v. Aaron, supra. 
42. See statutory provisions. . 
43. State v. Aaron, 90 Vt. 183,,97 
A 659. 
44. State v. Aaron, supra. ; 
[a] Reason for rule.—‘‘The city 
of Barre contains many highways, 


some of which, no doubt, were made 
such by dedication, and not by statu- 
tory establishment. It may be that 
by a proper interpretation of the 
statute these are not covered; in 
which case, the respondent would be 
entitled to know what particular 
street the complaint refers to, so that 
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which is fairly comprehensible is sufficient*® and 
mere inaccuracies in such a reference are not 
grounds for dismissal of the information when not 
misleading.4® Where a statute provides that all 
courts in the city shall take judicial notice of city 
ordinances, an ordinance prohibiting reckless driv- 
ing need not be specially pleaded.** 

[§ 1279] (4) Waiver of Defects. A plea of guilty 
to an information does not waive jurisdictional de- 
fects,#8 such as where the information fails to set 
forth an offense,#® and such a plea is no bar to a 
motion in arrest of judgment based upon the ground 
that the facts stated in the indictment do not con- 
stitute a crime;°° nor does it constitute a waiver of 
the right to raise the objection upon appeal.®! Simi- 
larly, where an information fails to charge an of- 
fense, defendant, by proceeding with the casey after 
the denial of his motion to dismiss, does not waive 
the right to maintain his objection to the sufficiency 
‘of the information upon appeal.°? 

[§ 1280] h. Issues, Proof, and Variance. In a 
prosecution for operating a motor vehicle so as to 
endanger the lives or safety of the public, the only 
fact to be determined is whether defendant did the 
prohibited act, and this is the issue raised under 
the indictment.°* A conviction for reckless driving 
may be sustained without proof of the rate of speed 
prohibited by an ordinance ;°* and where city courts 
are required by statute to take judicial notice of 
municipal ordinances, an ordinance prohibiting reck- 
less driving need not be proved.®° The evidence 
must sustain the charge as made,°® but there is no 
fatal variance between a charge that a motor vehicle 
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ran into a team and proof showing that it ran into 
an express wagon.®? However, where the evidence 
tended to prove a violation of a part of the statute 
relating to reckless driving and the charge was 
under another provision of the statute, there could 
be no conviction for reckless driving.®® 

[§ 1281] i. Hvidence—(1) Presumptions and 
‘Burden of Proof. In accordance with general 
rules,®°® the burden is on the prosecution to prove 
the commission of an offense of reckless or danger- 
ous driving beyond a reasonable doubt.®° 

Statutory presumptions. Where a statute pro- 
vides that driving in excess of a certain speed shall 
be presumptive evidente of driving at a speed which 
is not careful and prudent,®* mere proof that de- 
fendant exceeded the prescribed rate of speed does 
not establish the commission of an otfense® but sim- 
ply raises the presumption of imprudent driving 
which may be overcome by evidence.°? Hence, when 
excessive speeding is proved, it merely operates to 
shift the burden upon defendant of showing that 
under all the circumstances he was not driving in 
a reckless or imprudent manner.%+ 

[§ 1282] (2) Admissibility. The principles goy- 
erning the admissibility of evidence in criminal 
eases generally®> apply in prosecutions for reckless 
or dangerous driving.®* In accordance with the rule 
that all the surrounding circumstances are to be 
considered in determining whether a motor vehicle 
was operated in a reckless or dangerous manner,*? 
all the facts connected with the incident are per- 
tinent and admissible.°* However, where the prose- 
cution is under a statute which prohibits careless 


[§§ 1278-1289 


he may intelligently investigate the 58. Peo. v, Carrie, 122 Misc. 753,]long, discovered one or two hours 
question of its origin.” State v.|204 NYS 759. after the accident, was admitted 
Aaron, 90 Vt, 183, 184, 97 A 659. 59. Presumption and burden of| without objection, the court properly 
45. Peo. v. Payne, 71 Misc. 72, 129| proof in criminal prosecutions gen-| denied a subsequent motion to strike 
NYS 1007. erally see Criminal Law §§ 993-1033.|it out. Com. v. Mara, (Mass.) 153 
46. Peo. v. Payne, supra. 60. State v. Davis, 88 S. C, 229, 70} NE 793. 
[a] Referring to chapter of law|SE 811, 34 LRANS 295. 67. See supra § 1267. 
by wrong number does not entitle de- 61. See statutory provisions. 68. Com. v. Vartanian, 251 Mass. 
fendant to a dismissal, where the 62. Peo. v. Carrie, 122 Misc. 7538,| 355, 358, 146 NE 682; Com. v. Pentz, 
name of the law and the date of its|204 NYS 759; Peo. v. Mellen, 104] 247 Mass. 500, 143 NE 322; Com. v. 
passage are stated. .Peo. v. Payne,| Misc. 355, 172 NYS 165. And see ples 243 Mass. 346, 137 NE 


71 Mise. 72, 129 NYS 1007. 

{b] Particularity as to statute.— 
“There is some question as_ to 
whether the petitioner is charged 
with the violation of section 20 of the 
Motor Vehicle Act or section 22 (a) 
of the same act. The two provisions 
are practically the same, both provid- 
ing that vehicles shall not be driven 
in an unsafe manner. It is, there- 
fore, immaterial to the petitioner 
whether he is charged with a viola- 
tion of one or the other.” In re Von 
Perhacs, 190 Cal. 364, 368, 212 P 689. 

{c] Prosecution under void ordi- 
nance where act is offense under state 
law.—Where a complaint on which 
a conviction was based charges a 
violation of a void city ordinance, it 
does not entitle accused to a dis- 
charge on habeas corpus, where the 
conviction may be sustained under 
the state law, the acts alleged con- 
stituting an offense under the stat- 


ute. In re Murphy, 190 Cal. 286, 212 
iPYS0, 

47. Peo. v. Schulz, 197 NYS 888. 

48. Peo. v. Fuchs, 71 Misc. 69, 129 
NYS 1012. 

49. Peo. v. Fuchs, supra. 

50. Peo. v. Fuchs, supra. 

51. Peo. v. Fuchs, supra. 

52. Peo. v. Payne, 71 Misc. 72, 129 
NYS 1007. 

53. Com. v. Pentz, 247 Mass. 500, 
143 NE 322. 

54. Peo. v. Schulz, 197 NYS 888. 

55. Peo. v. Schulz, supra. 

56. Peo. v. Carrie, 122 Misc. 7538, 


204 NYS 759. 
57. State v. Welford, 29 R. I. 450, 
72 A 396, 


infra § 1283 text and note 81. 

63. Peo. v. Carrie, 122 Mise. 753, 
204 NYS 759; Peo. v. Mellen, 104 
Misc. 355, 172 NYS 165; Peo. v. Fitz- 
gerald, 101 Misc. 695, 168 NYS 9380: 
Peo. v. Ruetiman, 85. Misc. 233, 148 
NYS 612 [aff 171 App. Div. 912 mem, 
155 NYS 1133 mem]; Peo. v. Schulz, 
197 NYS 888. 

64. Peo. v. Carrie, 122 Misc. 753, 
204 NYS 759; Peo. v.-. Mellen, 104 
Mise. 355, 172 NYS 165. 

{a] Evidence held sufficient to re- 
but statutory presumption.—Peo. v. 
Mellen, 104 Misc. 355, 172 NYS 165. 

65. See Criminal Law § 1034 et 


66. See cases infra this note and 


[a] Proving municipal ordinance. 
—Under the rule requiring the best 
evidence obtainable, parol evidence is 
not permissible to prove the provi- 
sions in a municipal ordinance. Terr. 
v. McGregor, 22 Hawaii 786. 

[b] Showing bias or prejudice of 
witness.—In a prosecution for op- 
erating a motor vehicle so as to en- 
danger the lives and safety of the 
public, cross-examination of a state 
inspector of motor vehicle traffic, 
who had shown his report to defenad- 
ant’s counsel, as to whether he had 
ever refused to show reports of traf- 
fic accidents to other defendants, is 
admissible, in the court’s discretion, 


to show bias and prejudice. Com. v. 
Mara, (Mass.) 1538 NE 793. 
[ec] Objections to evidence. — 


Where testimony concerning a cer- 
tain curved mark on the pavement, 
one hundred and eighty-four feet 


-“The facts attending the accident, 
the rate of speed of the truck, its 
condition and that of the highway, 
the presence of other vehicles and 
people, the strength and vision of the 
defendant, and all the circumstances, 
were proper for consideration by the 
jury.” Com. v. Vartanian, supra. 

[a] Absence of horn signal.— 
Buaee v. Welford, 29 R. I. 450, 72 A 

[b] _Condition, movement, and con- 
duct of parties.—Com. v. Sansone, 252 
Mass. 71, 147.NE 574; Com. v. Guil- 
pemette, 243 Mass. 3846, 137 NE 

[c] Speed.—Com. y. Leone, 250 
Mass. 512, 146 NE 26; State v. Wel- 
ford, 29 BR. 1. 450,50 72, A" 3963 Hare 
greaves v. Baldwin, 93 L. T. Rep. 
Nie Sis Saal. 

[d] Opinion evidence as to in- 
jured person’s ability to walk, eye- 
sight, and hearing.—Com. v. Sansone, 
252 Mass. 71, 147 NE 574. 

{e] Hypothetical question as to 
effect of applying brakes.—In a 
prosecution for operating a motor 
vehicle so as to endanger the lives 
and safety of the public, the exclu- 
sion of a hypothetical question as to 
what would be the result if brakes 
were applied to a heavy automobile 
with three persons in the front seat 
and moving at a rate of more than 
twenty-five miles an hour on con- 
crete pavement was discretionary as 
not containing the element necessary 
to make the answer helpful to the 
AE Com. v. Mara, (Mass.) 153 NE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


or imprudent driving and provides that driving ‘in 
excess of a certain speed is a violation of the stat- 
ute®® and the charge is for exceeding the prescribed 
speed, the question as to whether the machine was 
being operated in a careful manner under the cir- 
cumstances is properly excluded,” as is evidence of 
other facts which are irrelevant and unnatural.”+ 
So the exclusion of evidence calling for conclusions 
which are solely within the province of the jury” 
or evidence which would be purely speculative’ is 
proper. Where the alleged driving in a reckless 
manner so that the lives or safety of the public 
was endangered took place in connection with an 
attempt of a sheriff and his deputies to intercept 
accused for the purpose of apprehending him, a 
question as to whether the deputy personally had 
the warrant when he attempted to intercept the car 
is properly exeluded,’* and the question of what 
the officers were doing or the manner in which 
they did it by way of obstructing the passage of 
accused is not material.7® 

Admissions. Subject to the rules governing the 
admissibility of admissions and declarations. in 
criminal prosecutions generally,“® evidence is admis- 
sible on behalf of the prosecution of any act or 
statement by defendant which tends to show his 
guilt.77 : 

[§ 1283] (3) Weight and Sufficiency. Under the 
rules applicable in criminal prosecutions generally,’® 
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the evidence in a prosecution for reckless or danger- 
ous driving must be sufficient to establish the guilt 
of accused beyond a reasonable doubt.7® 

Excessive speed. Where a statute, which declares 
that every person operating a motor vehicle shall 
drive it in a careful and prudent manner and at 
a rate of speed so as not to endanger the property 
of another or the life or limb of any person, pro- 
vides that the driving in excess of a specified speed 
shall be presumptive evidence of driving which is 
not careful and prudent,®° mere evidence of a high 
rate of speed is not sufficient to sustain a conviction 
for reckless driving, but there should be evidence 
of other facts and circumstances showing that this 
rate of speed was reckless and that the person or 
property of others were being endangered.*! 

[§ 1284] j. Trial—(1) In General. The rules of 
procedure in criminal trials generally®? are applica- 
ble in prosecutions for unlawful speeding®* and have 
been applied to such matters as the comment of the 
court during the course of the trial.84 

[§ 1285] (2) Questions of Law and Fact.®> 


_Whether facts charged in an indictment for reckless 


driving constitute an offense is to be decided by the 
court,’® but it is the province of the jury, where 
the evidence is conflicting and is sufficient to war- 
rant a submission to them,’? to determine all ques- 
tions of fact and the guilt or innocence of accused.§8 
Accordingly, where there is sufficient evidence to 


69. See statutory provisions, 

70. Peo. v. Ruetiman, 85 Misc. 233, 
148 NYS 612 [aff 171 App. Div. 912 
mem, 155 NYS 1133 mem]. 

71. See cases infra this note. 

fa] Defendant’s knowledge or ig- 
norance of the criminal character of 
his act are immaterial on the ques- 
tion of guilt. Com. v. Pentz, 247 
Mass. 500, 143 NE 322. 

{b] Whether defendant was negli- 
gent or not is irrelevant.—Com. Vv. 
Vartanian, 251 Mass. 355, 146 NE 
682; Com. v. Pentz, 247 Mass. 500, 143 
NE 322. : 

[ec] Operator’s license.—The fact 
that the person injured had no license 
to operate an automobile in the state 
where the accident occurred is ir- 
relevant. Com. v. Guillemette, 243 
Mass. 346, 137 NE 700. 

[d] Acts of traffic officers.—(1) 
In a prosecution for heedless driving, 
evidence that the traffic officers did 
not compel the driver of a third ve- 
hicle, which was not involved in the 
accident and which had been stopped 
by them on account of not being 
lighted, to drive off the highway, 
is properly excluded as not _ being 
material. Terr. v. McGregor, 22 Ha- 
waii 786. (2) In a prosecution for 
heedless driving, the refusal to per- 
mit traffic officers to state what they 
did in controlling the traffic upon a 
highway at times other than the time 
at which the offense was alleged to 
have been committed is proper, as 
such evidence is immaterial and 
therefore not admissible. Terr: v. 
McGregor, supra. 

72. Com. v. Mara, (Mass.) 153 NE 
793. ; 

{a] Tllustration.—Where a_ wit- 
ness is questioned as to what he had 
observed as to the tire of the motor 
vehicle, the word “natural” is prop- 
erly stricken from his answer that 
he observed “just natural wear and 
tear.’ Com. v. Mara, (Mass.) 153 NE 
793, 794. 

73. Com. v. Mara, supra. 

74, State v. Freeman, 122 Me. 294, 
119 A 668, 29 ALR 881. 

75. State v. Freeman, supra. 

7G See Criminal Law §. 1243 et 
seq. 

77. See cases infra this note. | 

{a] Rule applied. — As showing 
guilty knowledge in a prosecution for 


| Campbell, 


recklessly driving a motor vehicle, it 
is proper to permit complainant and 
a person with him at the time to 
testify how fast defendant was going 
immediately after the accident, when 
according to their testimony he was 
running away, although the exact 
speed is immaterial, State v. Wel- 
TOL. ous bees 0, he ARS U6: 

{b] Proof of admissions.—Where 
a witness testified that, after the 
motor truck struck the woman, a man 
whom he could not identify came 
back from the direction of the truck, 
and, when witness stated to him that 
the woman was right in front of the 
truck, made no answer, but turned 
and walked away, the evidence was 
sufficient to justify an inference that 
defendant was the man who came 
back, so as to render such evidence 
admissible. Com. v: Goldberg, 252 
Mass. 76, 147 NE 597. 

78. See Criminal Law § 1590 et 
seq. 

79. Terr. v. McGregor, 22 Hawaii 
786; Com. v. Mara, (Mass.) 153 NE 
793; Peo. v. Mellen, 104 Misc. 355, 
172 NYS 165; State v. Davis, 88S. C. 
229, 70 SE 811, 34 LRANS 295. 

[a] Collision.—The mere fact that 
there was a collision between the au- 
tomobile driven by accused and an- 
other car, taken alone, does not prove 
that defendant was guilty of reckless 
or heedless driving. Terr. v. Mc- 
Gregor, 22 Hawaii 786. 

{[b] Rounding corner on wrong 
side of road without sounding horn 
will support conviction of reckless 
and negligent driving. Waugh ov. 
Campbell, [1920] S. C. GJ.) 1. 

{c] Twelve miles per hour is not 
reckless driving of a motor truck 
under a statute prohibiting reckless 
driving. Peo. v. Aldrich, 191 NYS 
89 


9: 

[d] Evidence held sufficient: (1) 
To support conviction generally. 
State v. Freeman, 122 Me. 294, 119 A 
668, 29 ALR 881; Com. v. Leone, 250 
Mass. 512, 146 NE 26; Com. v. Guil- 
lemette, 243 Mass. 346, 137 NE 700; 
Peo. v. Fein, 203 NYS 600; Peo. v. 
Schulz, 197 NYS 888; State v. Wel- 
ford, 29 R. I. 450, 72 A 396; Rex v. 
Dublin, [1904] 2 Ir. 698; Waugh v. 
[7920] 'S.) (Cy (¢5.) 015) Har- 
greaves v. Baldwin, 93 L. T. Rep. 
N. S. 311. (2) To raise an inference 


that the street on which the automo- 
bile was operated was a ‘way’ within 
the meaning of the statute. Com. v. 
Leone, 250 Mass. 512, 146 NE 26. 

80. See statutory provisions. 

81. Peo. v. Carrie, 122 Misc. 753, 
204 NYS 759; Peo. v. Mellen, 104 Mise. 
355, 172 NYS°165. 

[a] Evidence held insufficient.— 
(1) Where the proof showéd that an 
automobilist traveled through a vil- 
lage at forty-five to forty-eight miles 
an hour between 2:30°A.M. and 3:30 
A.M. -upon a stretch of the highway 
which was forty-one feet wide and 
straight for about two miles with no 
sidewalks, and no intersecting streets 
excepting one street coming in from 
the side, and one or two buildings 
on one side of the road and eight 
on the other, and at the time in 
question there were no pedestrians 
on the road, and no other traffic ex- 
cept the police officer who made the 
arrests, and that the automobile was 
in good repair and defendant was a 
driver of many years’ experience, the 
evidence is insufficient to sustain a 
charge of reckless driving. Peo. v. 
Carrie, 122 Misc. 753, 204 NYS 759. 
(2) Evidence that defendant drove on 
a country road at forty-two miles an 
hour on a clear, bright day, that 
there were no pedestrians near the 
place where he was arrested upon the 
road, that the brakes and tires upon 
his car were in good condition, that 
the car was at all times-under con- 
trol and that he was an experienced 
driver and that at the time in ques- 
tion there was nothing in the way 
to overcome his view, is not sufficient 
to support a conviction for reckless 
driving, but clearly overcomes the 
statutory presumption arising from 
the excessive speed. Peo. v. Mellen, 
104 Misc. 355, 172 NYS 165. 

82. See Criminal Law § 2049 et 


83. See cases infra this section. 
ee: Terr. v. McGregor, 22 Hawaii 
85. Province of court and jury in 
criminal prosecutions generally see 
Criminal Law § 2272 et seq. 

86. Peo. v. Fuchs, 71 Misc. 69, 129 
NYS 1012. 

87. See cases infra this section. 

88. See cases infra this note. 

{a] Negligence and recklessness 
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sustain a verdict of guilty, it is not error for the 
court to refuse to direct a verdict for defendants.*® 
In accordance with 
the rules applicable to instructions in criminal cases 
generally,®® the court, in a prosecution for reckless 
or dangerous driving, should submit the case to the 
jury with full and accurate instructions applicable 
to the issues,®! and, as the case is for the jury on 
the whole evidence, the court is under no obligation 
to select a part of the evidence for instruction.®” 
Instructions which are misleading should not be 
given, but instructions must be judged as a whole 


[§ 1286] (3) Instructions. 


and not by a particular extract.°* 
Illustrations. 


are questions of fact. Peo. v. Schulz, 
197 NYS 888. 

{b] Where no evidence was intro- 
duced by defendant and the evidence 
offered in behalf of the state in- 
cluded sundry admissions of defend- 
ant, it was proper to submit the 
question of defendant’s guilt or in- 
nocence to the decision of the jury 
under proper instructions from the 
aes v. Welford, 29 R. I. 450, 
6 


{e] Evidence held for jury.—(1) 
In a prosecution for reckless driving, 
evidence that defendant drove a car 
imto the rear of another car which 
was parked close to the curb, which 
collision defendant admitted but 
claimed was unavoidable in his effort 
to prevent striking a pedestrian who 
was crossing immediately in front of 
the parked car, presents a question of 
fact for the jury. Peo. v. Goldman, 
221 Mich. 646, 192 NW _ 546. (2) 
Whether a mark upon the pavement, 
discovered after an accident, was 
eaused by defendant’s motor vehicle. 
Com. v. Mara, (Mass.)°153 NE 793. 
(3) Whether a minor, accused of be- 
ing a delinquent, was guilty of reck- 
less driving. State v. Pacific County 
Super. Ct., 139 Wash. 1, 245 P 409, 45 
ALR 1530. be 

e9. Terr. v. McGregor, 22 Hawaii 
786; Com. v. Leone, 250 Mass. 512, 
146 NE 26; State v, Welford, 29 R. I. 
450, 72 A 396. 


90. See Criminal Law §§ 2353- 
2496. : 

91. See cases infra this note. 

[a] Instructions held proper or 


not erroneous.—Terr. v. McGregor, 
22 Hawaii 786; State v. Freeman, 122 


Me. 294, 119 A 668, 29 ALR 881; 
Com. v. Vartanian, 251 Mass. 355, 
146 NE 682; Com. v. Horsfall, 213 
Mass. 232, 100 NE 362, AnnCas1914A 
682. : : 

[b] Correction, — Where, in a 


prosecution under a statute penaliz- 
ing the driving of a motor vehicle 
recklessly or while under the influ- 
ence of intoxicating liquor so that 
the lives or safety of the public are 
in danger, the court instructed the 
jury to the effect that if they found 
that defendant either recklessly or 
while intoxicated drove a car so as 
to endanger the public, a verdict 
should be rendered against him, it 
was proper for the court to recall 
the jury and by corrected instruc- 
tion withdraw the question of. intoxi- 
cation and confine the determination 
of guilt to the issue of reckless driv- 


ing. State v. Derry, 118 Me. 431, 108 
A 568. 

92. Com. v. Mara, (Mass.) 153 NE 
793. 

93. State v. Davis, 88 S. C. 229, 


70 SE 811, 34 LRANS 295. 

[a] Instruction held not erroneous 
when construed as a whole.—State 
v. Davis, 88 S. C. 229, 70 SE 811, 34 
LRANS 295. 

94. Com. v. Mara, (Mass.) 153 NE 
793. 


In stating a distinction between 
reckless operation of a vehicle and so operating it 
that the lives and safety of the public might be 
endangered, the court may properly use -illustra- 
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jury.® 


[§ 1287] (4) 


95. Com, v. Mara, supra. 
96. See case infra this note. 
[a] Where requests for instruc- 


tions are refused to be in writing, 
it is proper for the trial court to 
refuse to consider an oral request for 
an instruction made in open court 
before the jury. Terr. v. McGregor, 
22 Hawaii 786. 

97. See cases infra this note. 

{a] Tlustrations.—(1) In a prose- 
cution for operating a motor vehicle 
so as to endanger the lives or safety 
of the» public, requested instructions 
to the effect that there must have 
been on the part of defendant an in- 
tent to endanger the lives and safety 
of the public, or wanton, reckless, or 
foolhardy conduct, or deliberate dis- 
regard of the safety of others, or 
gross negligence, were denied rightly. 
Com, v. Pentz, 247 Mass, 500, 143 
NE 322. (2) In a prosecution for 
reckless driving, a requested instruc- 


‘tion that the driver of an automobile 


is not bound in the operation of his 
car to anticipate and guard against 
unusual dangers, the existence of 
which he has no reasonable ground 
to anticipate, and he is bound only 
to use the utmost care after he has 
become aware of them to prevent an 
accident, was rightly denied. Com. v. 
Horsfall, 213 Mass. 232, 100 NE 362, 
AnnCasi914A 682. (3) In a prosecu- 
tion for driving so as to endanger the 
lives or safety of.the public, a re- 
quested instruction that if the driver 
of the vehicle which collided with de- 
fendant’s automobile was himself 
reckless or negligent, the question of 
defendant’s due care -was. denied 
rightly. Com, v. Pentz, supra. (4) 
In a prosecution for reckless driving, 
a requested instruction that if de- 
fendant had no reason to believe that 
a woman was standing at the point 
where this woman was struck, and if, 
after it was first possible for him 
under existing conditions to see the 
woman, he did everything that was 
possible to avert the accident, then 
he should be found not guilty, was 
rightly denied. Com. v.. Horsfall, 
supra. (5) In a prosecution for driv- 
ing so as to endanger the lives or 
safety of the public, a requested in- 
struction that the jury must find 
some improper act of defendant's 
which might endanger the lives and 
safety of the public is properly re- 
fused. Com. v. Vartanian, 251 Mass. 
355, 146 NE 682. 

98. See cases infra this note, 

[a] TIllustrations.,—(1) Upon a 
charge of operating a motor vehicle 
so that the lives or safety of the 
public might be endangered, there is 
no reason for charging as to the du- 
ties of a person when called upon to 
act in an emergency, and a requested 
instruction to this effect is properly 
refused. Com. v. Mara, (Mass.) 153 
NE 793. (2) In a prosecution for 
operating a motor vehicle so as to 
endanger the lives or safety of the 
public, a requested instruction “that 
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tions which are to be considered by the jury only 
as illustrations.°* However, the court is not obliged, 
the charge being otherwise complete, to give addi- 
tional illustrations showing circumstances under 
which defendant was entitled to acquittal.®° 
Requested instructions which are not in proper 
form,®® or which incorrectly state the law,’ or 
which are inapplicable to the issues in the case,®® or 
applicable only to parts of the evidence,®® or which 
are misleading,! are properly refused. Requested 
instructions which correctly state the law should 
be given,? but it is not error to refuse a request 
for a proper instruction when the question of law 
presented by the requested instruction is covered 
by other instructions given by the court to the 


Verdict and Findings. Accused 
the law does not hold a person who 
is faced with a sudden emergency to 
the same degree of judgment and 
presence of mind as would otherwise 
be required’ has no relevancy to 
the case and is rightly refused. Com, 
v. Vartanian, 251 Mass. 355, 357, 146 
NE 682. (3) In a prosecution for 
operating an automobile so that the 
lives or safety of the public might 
be endangered, where it appeared 
there was a collision between a horse 
and wagon and an automobile driven 
by defendant, and that defendant saw 
the horse and wagon on the car 
tracks eighteen to twenty feet away 
from him, it cannot be said that there 
was error in denying defendant’s re- 
quest for a ruling that, if both vehi- 
cles reached the intersection of the 
street, defendant had the right of 
way, there being no applicability in 
Gen. L. c 89 § 8, providing that 
every driver of a motor or other 
vehicle approaching an _ intersect- 
ing way shall grant the right of 
way at an intersection to vehicles 
approaching from his right, pro- 
vided that such vehicles are ar- 
riving at the point of intersection at 
approximately the same _ instant. 
Com. v. Pentz, 247 Mass. 500, 143 NE 


322. 
wer: Com. v. Mara, (Mass.) 153 NE 
[a] Illustration. — Where, in a 


prosecution for driving so as to en- 
danger the public, there was evidence 
concerning a certain curved mark in 
the pavement, one hundred and 
eighty-four feet long, discovered 
after the accident, the court is under 
no obligation to select this part of 
the evidence for instruction and give 
a requested charge that unless the 
jury found beyond a reasonable doubt 
that the so-called one hundred and 
eighty-four foot mark on the pave- 
ment was caused by the operation of 
defendant’s motor vehicle all evi- 
dence concerning it should be dis- 
regarded by them, as well as any 
inference by reason of the existence 
of the mark as to the speed or other 
manner of operation of defendant’s 
car. Com. v, Mara, (Mass.) 153 NE 


793. 

1. Com, v. Vartanian, 251 Mass. 
355, 146 NE 682. 

{a] Tllustration.—Where criminal 
liability in the operation of a motor 
vehicle, so that the public might be 
endangered, was not dependent on 
negligence or intent, defendant’s in- 
struction that the fact that the acci- 
dent happened and that deceased was 
killed was not enough to convict was 
misleading, as tending to indicate 
that defendant could not be con- 
victed, if he had not been careless, 
and had no intention to violate the 


statute. Com. v. Vartanian, 251 
Mass. 355, 146 NE 682. . 
2. Terr. v. McGregor, 22 Hawaii 


786. 
3. Terr. v. McGregor, supra; Com. 
Vv. Mara, (Mass.) d53° NE 7930) ee 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


§§ 1287-1291] . 


cannot be convicted of an offense not charged in 
the information or indictment.4 | Where in a prose- 
cution for reckless driving the indictment contains 
several counts, each charging distinct offenses under 
the statute, each count is in fact and theory a sepa- 
rate indictment and it is proper for the jury to 
give a separate verdict on each count.® 

[§ 1288] k. Sentence and Punishment. The pen- 
alty or punishment to be imposed for dangerous or 
reckless driving is prescribed either by the statute 
creating the offense or by the general statutes per- 
taining to such crimes. <A penalty imposed which 
is excessive or unauthorized cannot be enforced.’ 
However, the fact that a statute provides for the 
revocation of the operator’s license of one guilty 
of reckless driving does not restrict the penalty 
which may be imposed to such revocation, where 
the right to impose other penalties is indicated and 
may be clearly inferred from a consideration of 
the statute as a whole.® 

Cumulative sentences. Where a defendant is con- 
victed on several counts in one indictment, each 
charging a separate offense, the sentences upon each 
count may properly be made to begin at the ex- 
piration of a preceding one.? | 

[§ 1289] 1. Appeal and Error. In accordance with 
general rules,!® an appellate court will review a 
conviction for reckless or dangerous driving which 


4. Peo. v. Carrie, 122 Misc. 753, 
204 NYS 759. 
5. State v. Mills, 181 N. C. 530, | terial, 
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at: which a motor vehicle was driven 
away after an accident was 
in a prosecution for reckless 


[42.0.5.] 1829 


is sustained by evidence, only to ascertain whether 
defendant had a fair and impartial trial or whether 
there were prejudicial errors or mistakes requiring 
a new trial in the interest of justice,14 and in the 
absence of prejudicial errors, a conviction upon suf- 
ficient evidence will be affirmed.1? 

[§ 1290] 9. Driving While under Influence of In- 
toxicants or Drugs—a. Nature of Offense—(1) In 
General. Under many statutes it is an offense to 
operate or drive a motor vehicle while intoxicated, 
or under the influence of intoxicating liquor.t? Some 
of these statutes, as part of the general law regu- 
lating the use of the roads,}* prohibit such driving 
when done upon a public street or highway.1> How- 
ever, a statute which merely provides that no per- 
son shall operate a motor vehicle while in an intoxi- 
cated condition, or when under the influence of 
drugs,!® is not a road regulation but a prohibition 
against an intoxicated person operating an automo- 
bile,17 irrespective of whether the act is done upon 
a public highway.1® And under the statutory pro- 
visions in at least one jurisdiction, the act of op- 
erating a motor vehicle while under the influence of 
intoxicating liquors is not an offense unless such 
operation results in injury to person or property.19 

[§ 1291] (2) Distinguished from ‘‘Public Nui- 
sance.’’ The driving of an automobile upon a publie 
street while under the influence of intoxicating 


ment of April 16, 1909, to the Crimes 
Act (P. L. [1909] p 200) is in con- 
flict with the supplement of 1913 to 
the Disorderly Persons Act (P. L. 


imma- 


106 SE 677. 

6. See statutory provisions. 

[a] In New York the penalty pro- 
vided by Gen. Highway Traffic L. 
§ 14 subd 1 is restricted to that 
subdivision, and violations of subds 
2, 3° must be punished pursuant to 
provisions of § 30 of such law. Peo. 
ase 122 Mise. 753, 204 NYS 
[b] Probation under general penal 
statutes.—Where the reckless driv- 
ing of an automobile is a crime 
within a general penal statute pro- 
viding for a uniform system of pro- 
bation in prosecution of crimes or 
misdemeanors, it is within the power 
of a trial court, upon conviction of 
reckless driving charged as a crime, 


to place defendant on _ probation. 
Peo. v. Goldman, 221 Mich, 646, 192 
NW 546. 
7.— Peo. v. -Carrie, 122 Misc. 753, 
204 NYS 759 (excessive fine). 
In re Von Perhacs, 190 Cal. 


8. 
364, 212 P 689. 
9. State v. Mills, 181 N. C. 530, 
106 SE 677. 


2 Th See Criminal Law §§ 3258- 
778. 
11. Peo. v. Ruetiman, 85 Misc. 


233, 148 NYS 612 [aff 171 App. Div. 
912 mem, 155 NYS 1133 mem]. 

[a] Conflicting evidence.—A con- 
viction of reckless driving will not 
be reversed because the magistrate, 
in convicting defendant, has believed 
a police officer who was the sole wit- 
ness for the prosecution, rather than 
defendant. Peo. v. Ruetiman, 85 
Mise. 233, .148. NYS .612 [aff 171 
App. Div. 912 mem, 155 NYS 1133 
mem]. 

{b] Corrected instructions.—The 
errors, if any, in a charge as origi- 
nally given will not be considered by 
the reviewing court where the ob- 
jectionable parts were cured by 
withdrawal and corrected instruc- 
tions given. State v. Derry, 118 Me. 
431, 108 A 568. 

12. Terr. v. McGregor, 22 Hawaii 
786; Peo. v. Ruetiman, 85 Misc, 233, 
148 NYS 612 [aff 171 App: Div. 912 
mem, 155 NYS 1133 mem]; Peo. v. 


* Schulz, 197 NYS 888. 


{a] Errors held harmless or non- 
prejudicial. (1) If the exact speed 


[42 C. J.—84] 


driving, no harm was done by allow- 
ing complainant to answer a ques- 
tion in relation thereto, where he 
said he could not tell. State v. Wel- 
ford,” 29° RED, +45 0,) 72) A%396./ (2) In 
a prosecution for reckless driving, 
the erroneous admission of evidence 
concerning speed of defendant’s car 
is not a ground for reversal where it 
did not necessarily control the judg- 
ment, guilt being sufficiently estab- 
lished without such evidence. Peo. v. 
Schulz, 197 NYS 888. (3) In a prose- 
cution for operating a motor vehicle 
so as to endanger the lives or safety 
of the public, an instruction that the 
act of defendant must have been 
“something‘for which the defendant 
is responsible through his own neg- 
ligence,” although inaccurate, is in 
favor of defendant and he cannot 
complain. Com. v. Pentz, 247 Mass. 
500, 510, 143 NE 322. (4) The ad- 
mission of a diagram drawn by a 
third party under direction of com- 
plainant, and which was supported 
in practically every way by complain- 
ant’s testimony, is not such error as 
would warrant reversal. Os, 25s 
Schulz, supra. 

13. See statutory provisions. 

[a] Before statute went into effect 
a defendant cannot be convicted 
thereunder for driving an automobile 
while intoxicated. State v. Criddle, 
302 Mo. 634, 259 SW 429. 

[b] Reason and purpose of stat- 
utes.—Peo. v. Ekstromer, 71 Cal. A. 
239, 235 P 69; State v. Webb, (lowa) 
210 NW 751; State v. Fahey, 201 
LOW e515, 5) 20.1 IN We 60s 7 Com tv, 
Clarke, 254 Mass. 566, 150 NE 829; 
Com. v. Lyseth, 250 Mass. 555, 146 
NE 18; State v. Jones, 181 N. C, 
543, 106 SE 827; Simpkins v. State, 
(Ok Crome 249k LL6s Bostwick “ve 
State, (Tenn.) 285 SW 49. 

[c] In Missouri the law denounc- 
ing the driving of automobiles while 
intoxicated (L, [1921 lst Ex. Sess.] 
p 103 § 27 subs (g) and § 29 subs 
(c)) did not go into effect until 
ninety days after adjournment of 
the first extra session or until Nov. 
2, 1921, under Const. art 4 § 36. 
Pie v. Criddle, 302 Mo. 634, 259 SW 
429. 
[da] 


In New Jersey (1) the supple- 


[1913] p 103) in respect of the char- 
acter of, and punishment for, the 
offense of driving a motor vehicle 
upon the public street while under 
the influence of intoxicating liquors, 
and hence the former act is repealed 
by the latter to the extent of such 
repvugnancy. State v. Rodgers, 91 
N. J. Li. 212, 102 A433 [rev 90 No J: 
L: 60, 99 A’ 931]. (2)°P. Li (i924) 
ec 211 § 14 subd 3, penalizing driving 
while intoxicated, is quite similar to 
the act concerning disorderly per- 


sons, (Py iz; £1913] p 103). -) Under 
both acts the punishment is the 
eons Latimer v. Wilson, 134 A 

14. State v. Groh, 189 Wis. 440, 


207 NW 950. 

15. See statutory provisions; and 
infra § 1297. 

16. See statutory provisions. 

17. State v. Pike, 312 Mo. 27, 278 
SW 725. 

18. See infra § 1297. 

19. See statutory provisions; and 
infra § 1294. : 

[a] In Louisiana (1) Acts (1924) 
No. 78, making it a felony to drive 
a motor vehicle while intoxicated, 
whereby injury to person or prop- 
erty results, supersedes Acts (1922) 
No, 132, making it a misdemeanor 
to drive a motor vehicle while in- 
toxicated. State v. Johnson, 160 La. 
247, 106 S 844; State v. Watson, 159 
La. 886, 106 S 369; State v. Dudley, 
159 La. 872, 106 S 364. (2) The main 
purpose of Acts (1921 Ex. Sess.) No. 
120 being to raise a general high- 
way fund under constitutional direc- 
tion (Const. [1921] art 6 § 23), §§ 29, 
35 of the Act penalizing the opera- 
tion of an automobile while intoxi- 
cated are inoperative as,not germane 
to such purpose. State v. Johnson, 
Supra. (3) Hence, there is no law 
in Louisiana under which a person 
may be punished for merely operat- 
ing a motor vehicle upon the public 
highways of the state while such 
person is under the influence of in- 
toxicating liquors, unless such opera- 
tion results in injury to person or 
property. State v. Johnson, supra; 
State v. Watson, supra; State v. 
Dudley, supra. 
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liquor is not a public or common nuisance indictable 
at common law.*° It differs from a public nuisance 
in that the statutory offense of driving while intoxi- 
cated is complete when the act prohibited has been 
done, whether with or without inconvenience or an- 
noyance to the public, while a nuisance is not com- 
mitted unless and until there is an inconvenience 
or annoyance to the public.2?_ Accordingly, a statute 
which declares that any person who shall operate 
an automobile over any public street or highway 
while under the influence of intoxicating liquor shall 
be punished as a disorderly person? does not de- 
seribe a public nuisance.?* 

[§ 1292] (8) Distinguished from ‘‘Intoxication.’’ 
The statutory offenses of intoxication and of driv- 
ing an automobile while intoxicated are separate 
and distinet crimes.2t To sustain a conviction for 
the former it is only necessary to show that de- 
fendant was intoxicated, it being wholly immaterial 
what he was doing, whether operating a motor ve- 
hicle or doing something else,?° while in the offense 
under consideration it is necessary not only to 
show that defendant was intoxicated, but that he 
was operating a motor vehicle while intoxicated.?° 

[§ 1293] (4) Grade of Offense. Under some stat- 
utes?’ the driving of a motor vehicle while intoxi- 
cated is in the nature of a minor offense,?® such as 
disorderly conduct,?° and in some jurisdictions this 
is so because it is created by municipal ordinance 
and is in the nature of a police regulation.°° How- 
ever, in some jurisdictions the offense constitutes a 
felony, either because of an express declaration in 
the statute to this effect?! or because of the nature 
of the penalty authorized.*? Thus, where the statute 
permits a punishment of one year’s imprisonment, 
which must under the general penal law be in the 
state prison, the offense is a statutory felony®* and 
as such constitutes an infamous crime.?* Under 
some statutes the offense of driving while intoxi- 
cated is a misdemeanor,®> but to inflict bodily in- 
jury upon another while driving in an intoxicated 
condition, is a felony.*° 

[§ 1294] b. Elements of Offense—(1) In General. 
The essential elements of the offense, under a stat- 
ute prohibiting the operation of a motor vehicle 


20. State v. Rodgers, 91 N. J. L.} results. State v. 
212, 102 A 483 [rev 90 N. J, L. 60,| 872, 106 S 364. 
99 A 931]. [b] 


21. State v. Rodgers, supra. 

Wuisances generally see Nuisances 
[29 Cye 1152]. 

22. See statutory provisions. 

23. Latimer v. Wilson, (N. J.) 134 
A 750; State v. Rodgers, 91 N. J. L. 
212, 102 A 433 [rev 90 N. J. L. 60,] SW 429. 
99 A 931). 27, 278 SW. 725. 

24. State v. Garcia, 198 Iowa 744, 32. 


demeanor under 


State v. Criddle, 
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In, Missouri the offense of 41. 
driving while intoxicated was a mis- 42. 
Rev. St. 
§ 7595 until Nov. 2, 1921, 

L. (1921 1st Ex, Sess.) § 29 subs (ce) 
the offense was declared a felony. 44, 
302 Mo. 
See State v. Pike, 312 Mo. 


Penalty as determining grade 45, 


bie: | ed 
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upon any publie street or highway while under the 
influence of intoxicating liquors,?’ are: (1) Driving 
an automobile** (2) upon a public street*® and (3) 
while under the influence of intoxicating liquors.*¢ 
However, a statute which merely provides that no 
person shall operate a motor vehicle while in an in- 
toxicated condition*! does not require, as an element 
of the offense, that the.driving should be done on 
a public highway.*? Under some statutes** it is nec- 
essary to constitute the offense, not only that the 
motor vehicle was operated by the party charged 
while he was in an intoxicated condition, but also 
that such operation resulted in injury to person or 
property.** 

[§ 1295] (2) Intoxication. The phrase ‘‘under 
the influence of liquor’’ as used in the statutes un- 
der consideration is a very elastic term*® and has 
been construed as being substantially synonymous 
with such words as ‘‘intoxication’’ or ‘‘drunken- 
ness,’’#° and with the term ‘‘in an intoxicated con- 
dition.’’47 However, the driver of a motor vehicle 
need not be in a state of drunkenness to be ‘‘ under 
the influence of intoxicating liquor,’’*8 or ‘‘in an 
intoxicated condition,’’*® within the meaning of 
either of these terms as used in a statute. On the 
other hand, where the statute makes it unlawful 
to drive an automobile upon a public street if the 
driver is either in an intoxicated condition or under 
the influence of intoxicating lquor,®° it has been 
held that the two phrases as used in such a statute 
are not synonymous in meaning,®! although there 
is an offense within the contemplation of the statute 
whether the driver is drunk, and so is in an in- 
toxicated condition, or is merely under the influence 
of intoxicating lquor and not actually drunk or in- 
toxicated.®°? Furthermore, it is’ not essential to 
the commission of the offense that the driver of 
the automobile should be so intoxicated that he 
cannot safely drive a car,°? for one who drives an 
automobile upon a public street while under the 
influence of intoxicating liquor offends against a 
statute prohibiting such operation, even though he 
drives so slowly and so skillfully and carefully that 
the publie is not annoyed or endangered,** and it 
is immaterial whether he exercised due care to avoid 


Dudley, 159 La. Intoxication Rie element of offense 

see infra § 12 

See seautdey provisions. 
State v. Pike, 312 Mo. 27, 278 

(1919) 25. 

when by 43. See statutory provisions; 

supra § 1290 note 19 [a]. 

State v. Johnson, 160 La, 247, 

106 S 844; State v. Watson, 159 La. 

886, 106 $ 369; State v. Dudley, 159 

La. 872," t06.°S 364, 


Peo. v. Dingle, 56 Cal. A. 445, 


and 


634, 259 


200 NW 201, 

25. State v. Garcia, supra. 
Intoxication or drunkenness as 
crime generally see Drunkards 19 

(CPak so Ger 

26. State v. Garcia, 198 Iowa 744, 
200 NW 201. 

Operating or driving as element of 
offense see infra § 1296. 

27. See statutory provisions. 

28. Latimer v. Wilson, (N. J.) 184 A 
750; State v. Rodgers, OWING Seek 212, 
102’A 433 [rev 90 N. J. L. 60,99 A 931]. 

29. State v. Rodgers, supra. 

30. Ex p. Davis, (Ariz.) 236. P 715. 

31. See statutory provisions. 

[a] In Louisiana Acts (1922) No. 
132, making it a misdemeanor to 
drive a motor vehicle while intoxi- 
eated, was superseded by Acts (1924) 
No. 73, making it a felony to drive 
a motor vehicle while intoxicated 
whereby injury to person or property ! 


es ees generally see Criminal Law 

33. State v. Vashon, 123 Me. 412, 
ATV AB Yer Natya a le 

34. State v. Vashon, supra. 

See statutory provisions. 

36. See statutory provisions. 

[a] In New York the statutes 
make a clear distinction as to grade 
between the offense of driving while 
intoxicated and the more serious of- 
fense of inflicting bodily injury upon 
another while driving in that condi- 
tion. Peo. v. Howe, 218 App. Div. 
273, 218 NYS 361 [aff 128 Misc. 31, 
217 NYS 739]. 

37. See statutory provisions. 

38. See infra § 1296: 

39. See infra § 1297. 

40. State v. Rodgers, 91 N.-J. L. 
212,,102 A. 433 [rev 90 N..J.7L. 60, 
99 A he State v. Williams, (Wash. y 
251k. 12 


205 P 705. 

46. Peo. v. Dingle; supra. 

47. State v. Dudley, 159 La. 872, 
106 S 364. 

48. Hart v. State, 26 Ga. A. 64, 
105 SH 388; Com. v. Lyseth, 950 Mass. 
555,. 146 NE 18; State v. Rodgers, 91 
N. J. L. 212, 102 A 433 Erev ‘90_N. J. 
L. 60, 99 A 931), Mey v. Noble, 119 
One 674, 250 P 8 

49. Peo. v. Weaver, 188 App. Div. 
895, LTT IN WSs ls 

50. See statutory provisions. 

51. State v. Noble, 119 Or. 
250 P8383: 

52. State v. Noble, supra. 

53. State v. Rodgers, 91. Ne Says 
212, 102 A 433 [rev 90 N. J. L. 60, 
99 "A 931]; State v. Noble, 119 Or. 
674, 250 P 833. 

54. State v. Rodgers, 91 N. 
212, 102 A 433 [rev 90 N.. J. 
99 ‘A 931 13 


674, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Te 
L. 60, 


‘ 
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5 1295-1299] 


injury to other travelers,®5> as he may be convicted 
of the offense, even though there were no travelers 
on the street.°® 

Driving while ‘‘under influence’’ of intoxicants. 
Although it is not any and every ‘‘influence’’ pro- 
duced by intoxicants that will subject one to a 
penalty under a statute prohibiting the operation 
of a motor vehicle while under the influence of in- 
toxicating liquor,®? the expression ‘‘under the in- 
fluence of intoxicating liquor’’ covers not only all 
the well-known and easily recognized conditions and 
degrees of intoxication, but any abnormal mental 
or physical condition which is the result of indulg- 
ing to any degree in intoxicating liquors, and which 
tends to deprive a driver of that clearness of in- 
tellect and control of himself which he would other- 
wise possess.°® Accordingly, if intoxicating liquor 
has so far affected the nervous system, brain, or 
muscles of a driver of an automobile as to impair, 
to an appreciable degree,®® his ability to operate 
his car in the manner in which an ordinarily prudent 
and cautious man, in the full possession of his facul- 
ties and using reasonable care, would operate or 
drive a similar vehicle under like conditions, then 
such driver is ‘‘under the influence of. intoxicating 
liquor’’ within the meaning of the statute.°° 

Driving while ‘‘in an intoxicated condition.’’ Al- 
though it is not essential, under a statute which 
penalizes the operation of a motor vehicle while in 
an intoxicated condition, that the driver should be 
in a state of drunkenness,*! neither, on the other 
hand, is it sufficient to constitute an intoxicated 
condition within the meaning of the statute that 
the mind of the driver is slightly stimulated or ex- 
_hilarated as a result of his drinking of intoxicants,°? 
but the test of intoxication as contemplated by such 
statute depends upon the impairment to some ex- 
tent, however slight it may be, of the judgment or 
mental or physical faculties of a driver to operate 
an automobile as a result of drinking an alcoholic 
beverage.** Accordingly, a person is intoxicated for 
the purposes of this statute when he has imbibed 


55. Com. v. Lyseth, 250 Mass. 555, 
146 NE 18. 
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meaning of the act that the automo- 
bile be actually in motion. 
(Iowa) 210 NW 751; Com. v. 


[42.6.5.] 1331 


enough liquor to render him incapable of giving that 
attention and care to the operation of his automo- 
bile that a man of prudence and reasonable intel- 
ligence would give.*4 

[§ 1296] (3) Operation or Driving. One is not 
euilty of the offense of driving a motor vehicle 
while intoxicated merely because he was intoxicated 
and rode in a motor vehicle,®*> but it must appear 
that he actually drove such vehicle.°* The fact that 
the automobile was not put in motion because the 
motor was not powerful enough to force it over a 
curb without stalling is no defense.*? It is not 
necessary that the engine be running in order to 
constitute the operation of a vehivle within the 
meaning of such a statute.®* 

[§ 1297] (4) Place of Operation. Under a statute 
which penalizes the driving of a motor vehicle while 
intoxicated upon a publie street or highway, the 
commission of the prohibited act upon the public 
street or highway is an essential element of the 
offense.°® However, every public thoroughfare is a 
public highway within the meaning of: such a stat- 
ute,*° and hence driving in a public park while 
intoxicated constitutes an offense thereunder.” 
Similarly, where the offense under the statute con- 
sists in driving an automobile within the limits of 
any incorporated city, town, or village while intoxi- 
cated,” the driving in such a condition in an in- 
corporated municipality is an integral part of the 
offense.73 

[§ 1298] c. Attempts To Commit Offense. In ac- 
cordance with the general rules pertaining to crim- 
inal attempts’? there can be no conviction of an 
attempt to operate an automobile on the public 
highway while under the influence of intoxicating 
liquor unless the overt acts were done with the in- 
tent to operate the motor vehicle upon a publie 
way,’° and hence, an indictment which charges such 
offense must sufficiently allege that the overt acts 
were done with the intent to commit the principal 
offense.’® 

[§ 1299] 


d. Jurisdiction. The jurisdiction of 


while’ sitting behind the wheel 
shifted the gears from reverse into 
neutral in consequence of which the 
car by force of gravity moved for- 


State v. 


150 NE 829; 


56. Com. v. Lyseth, supra. Webb, 
57. Peo. v. Dingle, 56 Cal. A. 445,| Clarke, 254. Mass. 566, 

205 P 705. . Peo. v. Domagala, 123 Misc. 757, 206 
58. State v. Rodgers, 91 N. J. L.| NYS 288. (2) There is a sufficient 


212, 102 A 433 [rev 90 N. J. L. 60, 99 
A 931]; State v. Noble, 119 Or. 674, 
678, 250 P 833. 

59. State v. Noble, supra (‘‘The 
state was not bound to prove, that 
the defendant was drunk or intoxi- 
eated, but only to show that he was 
under the influence of intoxicating 
liquor to some perceptible degree’’). 

60. Peo. v. Ekstromer, 71 Cal, A. 
239, 235 P 69; Peo. v. Dingle, 56 Cal. 
A, 445, 205 P 705. 

61. See cases infra note 63. 

62. Peo. v. Weaver, 188 App. Div. 
S95 2100 NYS: 71. 

63. Peo.' v. Weaver, supra. 

64. Peo. v. Weaver, Supra. 


65. State v. Williams, (Wash.) 
251 P 126. gi) 

66. State v. Williams, supra. 

[a] What constitutes driving.— 


The operation by defendant of the 
engine of the automobile in attempt- 
ing to get back on the road from a 
ditch into which it skidded is suffi- 
cient driving in violation of the stat- 
ute, even though he had not operated 
the car prior to or at the time it left 
the road. State v. Overbay, 201 Iowa 
758, 206 NW 634. 

{[b] What constitutes operation.— 
(1) Under-a statute penalizing the 
operation of a motor vehicle while 
intoxicated, it is not essential to con- 
stitute an “operation’’. within the 


operation in violation of the statute 
if accused while intoxicated got into 
the car and started the motor (State 
v. Webb, supra; State v. Ray, (N. J. 
Sup.) 133 A 486) (3) for the purpose 
of putting the vehicle in motion (Peo, 
v. Domagala, supra). 

67. Peo. v. Domagala, supra. 

[a] Manipulating machinery of 
motor.—The law was violated the in- 
stant defendant began to manipulate 
the machinery of the motor for the 
purpose of putting the automobile 
into motion. Peo. v. Domagala, 123 
Mise. 757, 206 NYS 288. 

{[b] Starting the engine is the first 
step in operating a car as the driver 
could not have put his car in motion 
without having first started the en- 
ine. -State v. Webb, (Iowa) 210 NW 


L; 

{c] Permitting engine to _ idle 
while vehicle is standing still and 
not in gear, with intoxicated person 
in his seat, he having just stepped 
on the starter, constitutes an opera- 
tion within the statute. State v. 
Webb, (lowa) 210 NW 751. 

68. Com. v. Clarke, 254 Mass. 566, 
150 NE 829. 

[a] Illustration Where defend- 
ant, who was intoxicated, got into 
his automobile which was standing at 
the curb on a street with a slight 
incline, the motor not running, and 


ward and down the incline, there was 
an operation while intoxicated in 
violation of the statute, irrespective 
of the distance the vehicle moved. 
Com. v. Clarke, 254 Mass. 566, 150 
NE 829. 

[b] Reason for rule.—“The engine 
of a motor vehicle may cease to run 
while it is going down a hill, but 
the vehicle may remain within the 
control of the driver and he may 


operate it, under these conditions.” 
Com. v. Clarke, 254 Mass. 566, 568, 
150 NE 829. 


69. State v. Sakowicz, 98 N. J. L. 
905, 125 A 322; State v. Rodgers, 91 
N. J. L. 212, 102 A 4383 [rev 90 N. J 
L. 60, 99 A 931). 

Driving on highway as not essen- 
tial to commission of offense see 
supra.§ 1294 note 42, 

70. State v. Sakowicz, 98 N. J. L: 
905, 125 A’ 322. 


71. State v. Sakowicz, supra. 
72. See statutory provisions. 
73. Pool v. State, 102 Tex. Cr. 451, 


278 SW. 212. 


74. See Criminal Law §§ 90-98. 
'75. State v. Jones, 125 Me. 42, 130 
A 7387. 

76. State v. Jones, supra. 

{a] Indictment held sufficient.— 
Se v. Jones, 125 Me. 42, 130 A 
TNs 


Indictment for attempt generally 
see Indictments and Informations § 


. 
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particular courts over prosecutions for driving a 
motor vehicle while intoxicated is governed by the 
statute creating the offense, or in the absence of 
provision therein, by the general statutes conferring 
jurisdiction over criminal offenses,’’ it sometimes 
being vested in justices of the peace or similar 
magistrates.7® However, where, under constitutional 
- provisions, the nature of the offense is such as re- 
quires prosecutions therefor to be by indictment*® 
and trial by jury,®® municipal and police courts and 
trial justices have no jurisdiction thereof,*' and a 
statute is invalid which attempts to give them even 
concurrent jurisdiction with the supreme and su- 
perior courts.*? 

Mode of acquiring jurisdiction. Jurisdiction is 
not divested because of the manner in which the 
arrest of defendant was made,** as, for example, 
where it was illegal where the offense was not com- 
mitted in the presence of the officer making the 
arrest.°4 

Transfer of cause. Where a prosecution for driv- 
ing while intoxicated is instituted in a court which, 
because of the punishment permitted by the statute, 
is not within the court’s jurisdiction, the cause is 
properly transferred for trial to the court having 
jurisdiction of the offense.®® 

[§ 1300] e. Limitations. The prosecution must 
be brought within the statutory period of lmita- 
tions,’ computed from the filing of the information 
and not from the date the affidavit was filed in the 
justice’s court.§” 
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iat 


[§§ 1299-1302 


[§ 1301] f. Former Jeopardy. A conviction be- 
fore a justice of the peace on a charge of intoxica- 
tion does not bar a subsequent prosecution for driv- 
ing an automobile while intoxicated, although the 
intoxication was the same in both cases, as the two 
offenses are distinct and separate crimes,®® and this 
is especially so where the offense of driving while 
intoxicated 1s an indictable one, and the justice 
therefore had no jurisdiction to try defendant for 
such a erime.*? 

[§ 1302] g. Arrest, Arraignment, and Pleas—(1) 
Arrest.°° The offense of driving a motor vehicle 
while intoxicated not being an offense at common 
law such as would give a peace officer the right to 
arrest without a warrant for an act not committed 
in his presence,®! an arrest under such cireum- 
stances, in the absence of statutory authority,°? is 
illegal.°? So under the usual statutory provision 
governing the rights of peace officers to make arrests 
without a warrant,®* a peace officer without a war- 
rant may arrest one who while intoxicated drives an 
automobile in the presence of the officer,®®> but he 
cannot arrest without a warrant for an offense not 
committed in his presence.°® However, an arrest 
without a warrant for driving while intoxicated is 
not illegal, although not actually committed in the 
presence of the arresting officer, where accused was 
intoxicated at the time of his arrest and admitted 
that he had been driving,®’ and this is of course so, 
where, after such an admission, accused got into the 
car and started the engine in the officer’s presence.°8 


77. See statutory provisions. nal jurisdiction on that court, was] when violated under the eyes of one 
{a] In Iowa a justice of the peace,| enacted, and necessarily did not in-|of the officers enumerated in the 
although possessed of jurisdiction] clude this offense among those which | statute. In eases of intoxicated 
as committing magistrate, is with-| the statute confers within its juris-| drivers, many, if not all of them, 


out jurisdiction to try a charge of | diction. 


State v. Jones, 


181 N. C.}] would become sober by the time their 


operating a motor vehicle while in- 
toxicated, it being an indictable of- 


fense. State v. Garcia, 198 Iowa 744, 
200 NW 201. 
[b] In Louisiana (1) the offense 


of driving while intoxicated whereby 
injury to person or property results, 
being a felony under the statute, the 
city court or judge is without juris- 
diction, but the offense is triable only 
by jury (of five) in the district court. 
State v. Dudley, 159 La. 872, 106 S 
364. (2) However, where the act of 
driving while intoxicated is also pro- 
hibited by a municipal ordinance, 
such violation is properly triable in 
the city court. See State v. Dudley, 
’ supra (where a conviction under an 
ordinance in a city court was suSs- 
tained but a conviction, under a stat- 
ute making the offense a felony, by 
the same court was reversed because 
jt could only be tried by jury in the 
district court). 

[c] In New, Jersey the court of 
common pleas has jurisdiction as a 
statutory tribunal over a trial: for 
operating a motor vehicle while un- 
der the influence of intoxicating 
liquor, in violation of the Motor Ve- 
hicle Act of 1921) since it is compe- 
tent for legislature to select the fo- 
rum in which to vest jurisdiction. 
State v. Rosenblum, 100 N. J, L. 240, 
126 A 852; Caruso v. Porter, (Sup.) 
130 A 805, 

{d] In New York the court of 
special sessions has exclusive juris- 
diction of the offense of driving an 
automobile while intoxicated (Code 
Cr, Proc. § 56 subd 35, as amended 
. [1926] ec 720; Highway L, § 
290; Pen. L. § 1937). Peo. v. Howe, 
918 App. Div. 273, 218 NYS 361. 

{e] In North Carolina the mu- 
nicipal court of Greensboro has no 
jurisdiction over the offense of driy- 
ing while intoxicated except to bind 
over defendants to the superior court 
since this offense was created after 
the statute, which conferred crimi- 


543, 106 SE 827. 

{f] In Pennsylvania the act of 
April 27, 1909 (P. L. p 265) does not 
give a justice of the peace authority 
to proceed by summary conviction to 
try a person charged with operating 
a motor vehicle when intoxicated, 
under § 9 of the act, but the juris- 
diction of such offense is under Act 
March 31, 1860 § 32 (P. L. p 438) in 


the court of quarter sessions. Com. 
V., song; ) 40 Pas Co., o39: 
nm Wisconsin, under St. 


{g] I 
(1925) § 359.14, where sentence of 
three years could have been imposed 
upon a drunken auto driver, the case 
was not within the jurisdiction of the 
district court but the trial should 
be had in the municipal court. 
Degutes v. State, 189 Wis. 435, 207 
NW 948. 

78. Latimer v. Wilson, (N. J.) 134 
A 750; State v. Rodgers, 91 N. J. L. 
212, 102 A 4383 [rey 90 N. J. L. 60, 
99 A 931]; Newbury v. Lawrence, (N. 
J. Sup.) 132 A 306; State v. De Hart, 
CNS SemiGiePly)  L20ierAnweAd ie Peas) Vv. 
Howe, 218 App. Div. 273, 218 NYS 
361 (sitting as a court of special ses- 
sions). 

Trial de novo on appeal from mag- 
istrates’ courts see infra § 1326 note 


40 [b]. 
79. See infra § 1305. 
80. See infra § 1304. 
81. State v. Garcia, 198 Iowa 744, 


200 NW 201; State v. Dudley, 159 La. 
872, 106 S 364; State: v. Mathon, 123 
Me. 566, 123 A 824; State v. Vashon, 
123 Me. 412, 123 A 5114. 

82. State v. Vashon, supra. 

83; "State v. De Hart. (N. J. CG: 
Pl.) 129 A 427, 

84. State v. De Hart, supra. 

[a] Reason for rule.—‘“But even 
though the arrest was illegal, does 
that fact deprive the court of juris- 
diction? If so, the most flagrant 
violation of this act might go un- 
punished and the act rendered in- 
operative and void, except where and 


identity could be established and a 


warrant issued and the arrest made. 
An examination of them then by a 
physician or any one else would thus 
be of little or no benefit. The legal- 
ity or illegality of the arrest is not 
the important or controlling ques- 
tion, and does not affect the jurisdic- 
tion of the court.” State v. De Hart, 
(N. J. C. Pl.) 129 A 427, 428. 

Legality of arrest see infra § 1302. 

85. Degutes v. State, 189 Wis. 435, 
207 NW 948. 

86. State v. Criddle, 302 Mo. 634, 
259 SW 429. 

Limitation of prosecutions gen- 
erally see Criminal Law §§ 340-358. 

87. State v. Criddle, 302 Mo. 634, 
259 SW 429. 


88. State v. Garcia, 198 Iowa 744, 
200 NW 201. 

Former jeopardy generally see 
Criminal Law 8§ 359-490. s 

“Intoxication” distinguished see 


supra § 1292. ' 

89. State v. Garcia, 198 Iowa 744, 
200 Ne rau ; 

90. riminal arrest generally see 
Arrest §§ 5-80. ¥ 

91. State v. De Hart, (N. J. C. Pl.) 
129 A 427. 

Arrest without a warrant generally 
see Arrest §§ 23-55. 

92. See statutory provisions. 

93. State v. De Hart, (N. J. C. Pl.) 
129 A 427. 


94 See statutory provisions. 
95. Curry v. Com., 199 Ky. 90, 250 
SW. 793 


96. State v. De Hart, (N. J. C. Pl.) 
129 A 427. 

Tllegality of arrest as affecting 
jurisdiction see supra § 1299 note 


84. 

97. State vy. Murphy, (N. J. Sup.) 
134 A 900. 

98. State v. Ray, (N. J. Sup.) 133 
A 486. 

Starting motor as driving or op- 
restr of motor vehicle see supra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1302-1306] 


Arrest after pursuit of offender. In accordance 
with the general rules pertaining to the validity of 
an arrest made upon fresh and immediate pursuit,” 
the fact that during the pursuit of an intoxicated 
driver there was a period of time in which he was 
out of sight of the officer does not invalidate a sub- 
sequent arrest by such officer when he overtook the 
offender, and the further fact that accused was 
detained in a neighboring town at the telephoned 
request of the pursuing officer would not make the 
arrest unlawful, even though the act of detaining 
accused until the officer arrived was illegal.2 _ 

[§ 1303] (2) Arraignment and Pleas? In ac- 
cordance with the general rule requiring an arraign- 
ment and entry of a plea by or for accused,* a con- 
viction for driving while intoxicated cannot be sus- 
tained where the record does not show that accused 
entered a plea or that he stood mute and a plea of 
not guilty was entered on his behalf by the court.® 

[§ 1304] h. Right to Trial by Jury. Where the 
erime of driving an automobile while intoxicated is 
a minor offense,’ as where it is created by municipal 
ordinance,® the punishment thereof upon conviction 
in a summary proceeding is not a violation of the 
constitutional provisions relating to trial by jury.® 
Accordingly, in such jurisdictions, the driver of an 


automobile while intoxicated is not entitled to a | 


jury trial but can properly be subjected to trial and 
punishment in a summary proceeding.*° However, 
where the offense amounts to a felony,! it must be 
prosecuted by means of an indictment or informa- 
tion!” and trial by jury1* in a court constituted to 
try offenses which require this form of prosecution.'4 

[§ 1305] i. Indictment, Information, or Com- 
plaint—(1) Necessity of Indictment. Where the 
offense of driving while under the influence of in- 
toxicating liquor is a felony punishable by imprison- 
ment in a penitentiary,!> it is an infamous crime 
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within a constitutional requirement of presentment 
or indictment in the case of such crimes,'® and a 
prosecution must be by indictment.1* Where the 
offense is minor in nature,'* prosecution is not by 
indictment,?® unless expressly required by statute.?° 

Waiver of indictment. Under a statute expressly 
authorizing the waiver of indictment as to a mis- 
demeanor which does not contain an element of 
fraud, deceit, or malice,?4 a plea of guilty to the 
charge of operating an automobile while intoxicated 
waives the indictment.?? 

On appeal from a conviction on a trial in a 
minor court without indictment, the proceedings 
need not be by indictment.” 

[§ 1306] (2) Requisites and Sufficiency. The 
complaint, information, or indictment must allege 
all the facts necessary to constitute the offense.*4 
Accordingly, where the prosecution is under a stat- 
ute penalizing the operation of a motor vehicle 
while intoxicated, so as to cause injury to person or 
property,> the indictment must allege not only that 
the motor vehicle was operated by the party charged 
while he was in an intoxicated condition, but also 
that such operation resulted in injury to person or 
property.?® The charge must be sufficient to apprise 
defendant of the nature and cause of the accusa- 
tion,?? and in conformity with the general rule?® 
a charge in the language of a statute which creates 
the offense and states what acts shall constitute a 
violation thereof is sufficient.?9 

Allegation of place. A charge, under a statute 
prohibiting the operation of a motor vehicle while 
intoxicated, need not allege where or at what place 
the unlawful driving occurred,®° or that it occurred 
upon a public highway,*! but it is sufficient if it 
alleges the acts as done within the county.*? How- 
ever, where the statute makes the driving upon a 
public highway an element of the offense,** the acts 


99. See Arrest § 31 note 24. . 
1. Curry v. Com., 199 Ky. 90, 250] indictment and trial by jury.” 
SW. 793. Vea Rodgers. iol Nis Sada 


2 CULL, Vo Com: supra. 

3. Arraignment and pleas in crim- 
inal prosecutions generally see Crim- 
i Law §§ 711-777. 

ri See Criminal Law § 412. 

Andrews v. State, 196 Ind. 12, 

i NE 817. 

6. Right to trial by jury: 

In criminal prosecutions generally 
see Juries §§ 94-100. 

In prosecutions for violations of the 
motor vehicle acts generally see 
Supra § 1237. 

7 See supra § 1293. 

Sx pa Davis, (Anize) 2365r T1L5; 
716. 

9. Ex p. Davis, supra; Latimer v. 
Wilson, (N. J.) 1384 A 750; State v. 
Rodgers, 91 N. J. L. 212, 102 A 433 
previ Ore ING) Sip 60.. 699 At. 9344); 
Caruso v. Porter, (N. J. Sup.) 130 A 
805. 

“Offenses made such by city ordi- 
nance, such as driving an automobile 
while in a state of intoxication, do 
not fall within the intent or the spirit 
of the constitutional guaranty of a 
jury trial in criminal cases.” Ex p. 
Davis, supra, 

[a] The legislature has power to 
provide for the punishment of the 
offense of driving while intoxicated 
which is disorderly conduct merely, 
and not an offense indictable at com- 
mon law, by summary proceedings 
without indictment and trial by jury. 
State v. Rodgers, 91 N. J. L. 212, 102 


eel 433> [rev. 390, Nid. lu. 60; g9 A 
9 

tb Reason for summary proceed- 
ings.—‘‘No doubt. the _ legislature 


wished to provide for punishment for 
those who drove motor vehicles upon 
the public streets while under the 
influence of intoxicating liquors with- 


out the delay necessarily incident to 
State 
2125219, £02 
A 433 [quot Caruso v. Porter, (N. J. 
Sup.) 130 A 805, 806]. 

10:5 Exp. Davisy (Ariz, 2364)P 
715; Latimer v. Wilson, (N. J.) 134 
A 750; State v. Rodgers, 91 N. J. L. 
212, 102 A 433 [rev 90 N. J. L. 60, 99 
A 931]; Caruso v. Porter, (N. J. Sup.) 
130 A 805; Peo. v. Howe, 218 App. 
Dive 273) 218 NYS 361. See State v. 
Dudley, 159 La. 872, 106 S 364 (where 
a conviction under a municipal ordi- 
nance-in a city court was sustained 
but a conviction under a _ statute, 
making the offense a felony, by the 
same court was reversed because a 
jury trial was required). 


11. See supra § 1293. 
12. See infra § 1305. 
13. State v. Dudley, 159 La. 872, 


106 S 364 (jury of five). 


14. See supra § 1299. 
15. See statutory provisions. 
ier oe of offense see supra §& 


Necessity of indictment or present- 
ment in criminal prosecutions gen- 
erally see Indictments and Informa- 
tions §§ 11-15. 


16. State v. Vashon, 123 Me. 412, 
123, Al 5 iL. 
17. State v. Garcia, 198 Iowa 744, 


200 NW 201; State v. Mathon, 123 
Me. 566, 123 A 824; State v. Vashon, 
123 Me, 412, 123 A 511. 

18. See supra § 1293. 

19. Latimer v. Wilson, (N. J.) 134 
A 750; State v. Rodgers, 91 N. J. L. 
212, 162 A’ 433 [rev 90 N. J. L. 60, 99 
A 9317. 

20. See statutory provisions, 

21. See statutory provisions, 

22. State v. Jones, 181 N. C. 548, 
106 SE 827. 

23. State v. Jones, supra, 

Necessity of indictment generally 


see Indictments and Informations § 
12 text and notes 3-5. 


24. See cases infra this note and. 
section. 
[a] Complaints held sufficient.— 


Newbury v. Lawrence, (N. J. Sup.) 
132 A 306; Tenino v. Hyde, 138 Wash. 
251, 244 P 550. 


[b] Information held sufficient to 
charge a violation of statute prohib- 
iting driving while intoxicated. 
eles v. Pike, 312 Mo. 27, 278 SW 
725. 

{[c] Indictment held sufficient to 
charge driving of an automobile 
while under influence’ of liquor. 


State v. Jones, 125 Me. 42, 130 A 737. 

[d] Offense prior to statute.—An 
information which charges that the 
crime of driving an automobile while 
intoxicated was committed before the 
statu¢e alleged to be violated went 
into effect charges no offense under 


| such statute. State v. Criddle, 302 
Mo. 634, 259 SW 429. 
25. See supra § 1294, 
26. State v. Johnson, 160 La. 247, 


106 S 844; State v. Watson, 159 La. 
886, 106 s 369; B tate Wa Dudley, 159 
La. 872, 106 S 36 

. 27. State v. Dike, 812 Mo, 27, 278 
SW 725. 


[a] Information held sufficient.— 
State v. Pike, 312 Mo. 27, 278 SW 
725. 


Alleging statute see infra text and 
notes 36, : 

28. See Indictments and Informa- 
tions §§ 260-268. 


29. Hicks v. State, 197 Ind. 294, 
150 NE 759. 

30. Hicks v. State, supra. 

31. State v. Pike, 312 Mo. 27, 278 
SW 725. 

32. Hicks v. State, 197 Ind. 294, 
150 NE 759; State v. Pike, 312 Mo. 


27, 278 SW "725. 
33. See supra § 1297, 
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must be charged as done upon a public way.** Simi- 
larly, where a statute makes it an offense for any 
person to drive an automobile upon any street of 
an incorporated town while intoxicated, no offense | 
is charged unless the act is alleged to. have been 


done in an incorporated town.** 
Recital of statute. 


mentioned in the complaint.*? 


[§ 1307] j. Evidence**—(1) Judicial Notice. The 
effect of drinking intoxicating liquors has been held 
to be a matter of common knowledge of which the 


court may take judicial notice.*° 


[§ 1808] (2) Burden of Proof. 
with the rules relating to the burden of proof in 
criminal prosecutions generally,?? the burden of 
proving every element of the offense of driving a 


34. State v. 
905, 125 A 322. 

[a] Complaint held _ sufficient.— 
State v. Sakowicz, 98 N. J. L. 905, 125 
A 322, 

[b] Objection may be by a mo- 
tion to quash but not by a motion in 
arrest. Hicks v. State, 197 Ind. 294, 
150 NB 759. 

85. Pool v. State; 102 Tex. Cr. 451, 
278 SW 212. 

36. State v. Rosenblum, 100 N. J. 
Li. 240, 126 A 852. 

[a] Complaints held sufficient.— 
A complaint, which charges the op- 
eration of a motor vehicle while un- 
der the influence of liquor in viola- 
tion of P. L. (1921) p 648 § 14 par 3, 
and did not charge a _ violation of 
aforesaid act as amended by P. L. 
(1923) p 297, is not rendered thereby 


Sakowicz, 98 N. J. L. 


insufficient where the amendment 
only added to the word “imprison- 
ment,” in the earlier statute, the 
words “in county jail.” State v. 
Rosenblum, 100 N. J. L. 240, 126 A 
852 [foll State v. Ray, (N. J, Sup.) 
133 A 486; State v. Bailey, (N. J. 
Sup.) 128 A 389]. 

37. Jamieson v. Martin, (N. J.) 
123 A 357. 

[a] Complaint held  sufficient.— 
State v. Pike, 312 Mo. 27, 278 SW 
725; Jamieson v. Martin, (N: J.) 123 
AD35%. 

38. Judicial notice in. criminal 


prosecutions generally see Criminal 
Law 8§ 948-992. 

39. See cases infra this note. 

{a] It is a matter of common 
knowledge (1) that the drinking of 
intoxicating liquor, even in small 
quantities, has some effect upon the 
person drinking it, and that this ef- 
féct continues for a longer or shorter 
period according to the amount 
drunk, and the individual drinking it 
(State v. Noble, 119 Or. 674, 250 P 
833), (2) and also that some persons 
react to the influence of intoxicating 
liquors by becoming dull, sleepy, and 
sodden, rather than delirious or fren- 


zied (Peo. v. Mullins, 66 Cal. A. 475, 
226 P 622). 

40. See Criminal Law §8§ 993- 
1004. 


Presumptions in criminal prosecu- 
tions’ see Criminal Law §§ 1005-10383. 

41. See cases infra this section. 

{a] Tlustrations.—(1) To convict 
for driving motor vehicle on public 
highway while intoxicated, proof 
must show, not only that defendant 
was intoxicated and rode in vehicle 
but that he actually drove such ve- 
hicle. State v. Williams, (Wash.) 
251 P 126. (2) Under an indictment 
which charges that accused drove 
an automobile on the street in an 
incorporated town while intoxicated, 


A complaint which sets forth 
the original statute alleged to be violated is suffi- 
cient, although it does not charge a violation of the 
statute as amended where such supplementary enact- 
ment does not make any substantial change in the 
nature of the offense,°* and it has been held that the 
statute alleged to be violated need not be specifically 


MOTOR VEHICLES 
tion.*1 


of the case.*? 


[§ 1309] (3) Admissibility—(a) In General. 
conformity with the general rules governing the ad- 
missibility of evidence in criminal cases,** any com- 
petent evidence is admissible on the part of the 
prosecution which tends to prove any element of the 
offense charged.*4 Thus, on the issue of intoxication, 
it is proper to show the facts and circumstances 
connected with the offense,*° such as the appearance 


[§§ 1306-1309 


motor vehicle while intoxicated is on the prosecu- 
However, it is not necessary to prove any 
specific degree of intoxication as this is a question 
of fact to be determined from all the circumstances 


In 


and conduct of defendant at the time he was driving 


ear.48 
In accordance 


it is necessary to prove that the town 
was incorporated, that accused was 
intoxicated, and that while in such 
condition he drove an automobile on 
the streets within such town. Pool 
Fp reret LO2e Dex) Cri dbl, S278 SW 
42. Peo. v. Hkstromer, 71 Cal. A. 
239, 235 P 69. 
Patostention: 
Boineioment of offense see supra § 


As question of law or fact see infra 
Sis kTs 


43. See Criminal Law § 1034 et 
seq. 

44. Simpkins v. State, (Okl. Cr.) 
249 P i68. See cases infra this note; 


and notes 45-50. 

[a] Evidence held admissible.— 
Map of scene as against objection 
that it was made by unqualified per- 
son. Peo. v. Ellena, 67 Cal, A. 683, 
228 P 389. 

{b] Evidence held inadmissible.— 
(1) Words or acts of special officer 
searching defendant’s car before de- 
fendant started upon trip. State v. 
Jenkins, (Iowa) 212 NW 475. (2) 
Reason of defendant’s companion for 
giving assumed name. Peo. v. Mc- 
Hugh, 62 "CalsvA. 1%, 216) P76." (3) 
Remarks not shown to have been 
made by defendant. State v. Jones, 
306 Mo. 487, 268 SW 83. (4) Parol 
proof of incorporation of town. Pool 
Vv. State, 1020 Dex Cry 4541) 273 ‘Sw 


DPA: 
45. Com. v. Durkin, (Mass.) 154 
State v. Hatcher, 803 Mo. 


NE 185; 
13, 259 SW 467. 

46. State v. Fahey, 201 Iowa 575, 
207 NW _ 608; State v. Kendall, 200 
Iowa 483, 203 NW 806 

[a] Evidence held admissible.— 
(1) The manner in which defendant 
walked shortly prior to accident. 
State v. Fahey, 201 Iowa 575, 207 
NW 608. (2) What defendant did or 
said on his automobile trip or inci- 
dent thereto. State y. Fahey, supra; 
Peo. v. Weaver, 188 App. Div. 395, 177 
NYS: Sie (3) Testimony as to’ the 
condition, after death of one of the 
passengers in defendant’s car, who 
was killed in the accident, may be 
admitted for the purpose of showing 
that a sober man would have recog- 
nized the fact of death and that de- 
fendant’s actions in taking. hold of 
the dead body, shaking it and speak- 
ing to it indicated intoxication. State 
v. Forsyth, 131 Wash. 611, 230 P 821, 

[b] Evidence properly ‘excluded.— 
Where defendant’s companion had 
testified that defendant was sick and 
not intoxicated, and had stated that 
defendant had conversed intelligibly 
concerning their trip, it was not er- 
ror to exclude testimony as to the 


“smelled of whisky. 


the automobile,*® the manner and result of his driv- 
ing,*7 and the use or possession of intoxicating 
liquor by defendant or by others with him in the 
Where the prosecution is for injury to prop- 
erty while operating an automobile in an intoxicated 
condition, a statement as to who the occupants of 
the injured car were, and whether they were injured, 
is admissible notwithstanding defendant was not 


particular subjects of the conversa- 
tion had. Peo. v. McHugh, 62 Cal. A. 
Deis PANS, De Ge 

47. State v. Rodgers, 
212, 102 A 433 [rev 90 N. J. L. 60, 99 
A 931). i 

{a] Evidence held admissible.— 
(1) That while driving his car on 
day in question and before collision 
with prosecutor’s car, defendant so 
drove his car as to crowd another 
car onto the curb. State v. Jones, 
306 Mo. 437, 268 SW 88. (2) That 
accused was driving at a rate of 
twenty-five miles per hour, without 
giving any part of road, with rabbit 
on each front fender and duck fast- 
ened on radiator of the car. State v. 
Fitzpatrick, (Mo.) 267 SW 905. (3) 
Evidence as to the death of one who 
as accused’s guest was killed when 
car overturned is properly admitted 
as part of res geste, State v. 
Hatcher, 303 Mo. 138, 259 SW 467. 

48. See cases infra this note. 

[a] Evidence held admissible.— 
(1) That defendant drank liquor on 
the night before the morning of the 
accident. Com. v. Cress, 81 Pa. Super. 
519: (2) That accused’s’ breath 
State v. Fitz- 
patrick, (Mo.) 267 SW 905. (3) That 
defendant had whisky about his per- 
son or in the vehicle with him. Hart 
v. State, 26 Ga. A. 64, 105 SE 383. 
(4) That evidence of vomiting was 
found on the running board of de- 
fendant’s car on morning after the 
accident is admissible as corrobora- 
tion of the fact of intoxication. State 
vy. Blackwood, 162 La. 266, 110 S 417. 
(5) That passengers in car were 
drunk and that one of them pos- 
sessed liquor. Com. ‘v.: Durkin, 
(Mass.). 154 NE 185. (6) That all 
persons riding on front seat were in- 
toxicated immediately after an acci- 
dent. Peo. v. Hllena, 67 Cal. A. 683, 
228 P 889, (7) That bottles were 
found in ditch by side of road at 
place where defendant’s car was 
thrown into ditch. State v. Jenkins, 
(Iowa) 212 NW 475. 8)", Whe tem 
short time after the collision a bottle 
of tequila and a soda water bottle 
and a stopper, which had blood on 
it, were found at the place where the 
accident occurred, is not inadmis- 
Sible as being too remote or without 
proper force where defendant testi- 
fies that the bottle contained tequila 
and that he threw it out of the car 
and that it ha@ a stopper in it. Rod- 
riquez v. State, 104 Tex. Cr. 7, 282 
SW 225. (9) That kegs and broken 
bottles with the fumes of spilled 
whisky had been found in field ad- 
joining place where vehicle was over- 
turned. State v. Hatcher, 303 Mo. 
138, 259 SW 467. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1309-1314} 


charged with injury to person,‘ since the injury of 
such people was so intimately connected with de- 
fendant’s criminal act as to form part of it.5° 

On the part of defendant any competent evidence 
is admissible which tends to-prove his matters of 
defense or disprove any element of the offense. 
Thus, where intoxication is claimed to have been the 
eause of certain conduct of defendant, it is com- 
petent to show like oceurrences on other occasions 
which indicate that the cause for such conduct was 
other than intoxication, as, for example, insanity 
or habitual eecentricity.®? 

Evidence as to gravity of offense. Under a statute 
permitting a wide range in punishment and author- 
izing the jury to make the punishment fit the crime,°* 
it is proper to show all the facts and circumstances 
connected with the crime charged in order that the 
jury may consider such matters in assessing the 
appropriate punishment.®* For this purpose it is 
proper and admissible in evidence to show that, as a 
result of accused’s driving while intoxicated, a pas- 
-senger in his car was killed.*® ‘ 

[§ 1310] (b) Other Offenses. In a prosecution for 
driving while intoxicated, evidence of the previous 
commission of other or similar offenses by defend- 
ant is not admissible to show his guilt of the par- 
ticular offense charged.*® . 

[§ 1311] (c) Character or Reputation.°” In a 
prosecution for driving while intoxicated, the state 
eannot offer evidence of the bad character of de- 
fendant except to rebut his evidence of good char- 
acter,°® and even where evidence as to character is 


49. State v. Blackwood, 162 La. 58. 

266, 1102 Se-41 7. 8. 
50. State v. Blackwood, supra. 59. 
51. Peo. v. Owen, (Cal. A.) 251 P 
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State v. Travis, (N. H.) 131 A 


State v. Travis, supra. 
Impeaching credibility of defend- 


[42 C.J.] 1335 


admissible, this cannot be shown by particular acts.5° 

[§ 1312] (d) Admissions and Confessions.®° Al- 
though as a general rule the confession of a defend- 
ant 1s inadmissible until after the corpus delicti is 
established,*t the order of proof in such circum- 
stances is not important where, aside from such con- 
fession, the commission of the criminal offense is 
established by independent evidence.®? 

Accusation in presence of accused. In accordance 
with general rules®? a statement made to a witness, 
in the presence of accused and immediately follow- 
ing the accident, charging that defendant was,drunk 
and ran into accuser’s automobile, is admissible.** 

[§ 1313] (e) Opinion Evidence. In accordance 
with the general rule®* testimony as to intoxication 
is not restricted to experts, but nonexpert witnesses 
may express their opinion as to whether defendant 
was intoxicated,®® at least after such witnesses have 
stated the condition and conduct of accused which 
they observed and upon which their opinion was 
based.®? However, it has been held that witnesses 
may state their conclusion as to intoxication without 
being required to testify to the acts and conduct 
upon which their conclusion was based.*8 

Hypothetical question. An opinion given by an 
expert upon a partial statement of the facets is in- 
admissible. - 

[§ 1314] (f) Evidence Affecting Credibility of 
Witness. Subject to general rules,’° any testimony 
tending to prove the interest or bias of a witness is 
admissible.“ Thus, where a defendant charged with 
driving while intoxicated testifies in his own behalf, 


67. Peo, v. Mullins, 66 Cal. A. 475, 
226 P 622; State v. Jenkins, (Iowa) 
212 NW 475; State v. Fahey, 201 
Iowa 575, 207 NW 608; State v. For- 


Relevancy of stain generally 
see Criminal Law § 1 et seq. 
Peo. v. Owen, (Cal. A.) 251 P 
686. 


[a] MTllustration.—In a prosecution 
for driving automobile while intoxi- 
cated, where state’s evidence was 
wholly circumstantial, defendant 
could show that his ordinary conduct 
was habitually eccentric or verged 
on insanity, in order to prove that 
his actions as testified to were not 
caused by intoxication. Peo.  v. 
Owen, (Cal. A.) 251 P 686. 

[b]. Reason for rule.—“The rule 
... which permits one side to show 
that the given act claimed to be the 
offspring of insanity was in fact su- 
perinduced by intoxication, ought to 
admit of the reverse of the propo- 
sition and permit the jntroduction of 
evidence to show that, where certain 
conduct is claimed as indicating in- 
toxication, evidence may be induced 
for the purpose of showing that such 
conduct was attributable either to a 
natural, normal, and customary ec- 
centricity or trait of character, or 
that it was due to insanity. Peo. v. 
Owen, (Cal. A.) 251 P 686, 687. 

53. See statutory BBO: eerie 

shment see infra ; 

Pe iate vy. Hatcher, 303 Mo. 13, 
259 SW. 467. 

55. State v. Hatcher, supra. 2 

56. Peo. v. Dryden, (Cal. A.) 245 
P 436; State v. Jones, 306 Mo. 437, 
268 SW 83; State v. Travis, (N. H.) 

98. 

cae orhe fact that defendant sub- 
sequently testified as a witness will 
not make admissible evidence as to 
other offenses which was admitted 
before defendant took the stand and 
before it could be known that he 
would be a witness. State v. Jones, 
306 Mo. 437, 268 SW 83. __ 

Evidence affecting credibility see 

infra § 1314. 
Character and reputation as 
evidence in criminal prosecutions 
generally see Criminal Law §§ 1122- 
ALB pas ; ; ; 


ant as witness see infra § 1314. 

60. Cross references: 

Admissions and declarations as evi- 
dence in criminal prosecutions gen- 
eee see Criminal Law §§ 1243- 

Confessions as evidence in criminal 
prosecutions generally see Criminal 
Law §§ 1464-1518. 

61. Peo. v. Ellena, 67 'Cal. A. 683, 
228 P 389. ; 

Corpus delicti generally see Crimi- 
nal Law §§ 1578-1581. 

Corroboration of confession gen- 
erally see Criminal Law § 1514. 

62. Peo. v. Ellena, 67 Cal. A. 683, 
P 389. 

[a] Accordingly, in a prosecution 
for driving an automobile on a pub- 
lic highway while under the influence 
of intoxicating liquors, error in ad- 
mitting testimony as to the admis- 
sion or confession by defendant that 
it was he who was driving the auto- 
mobile at the time in question, be- 
fore the commission of the offense 
had been fully proved, is cured where 
all the facts necessary to the proof 
of the corpus delicti were subse- 
quently introduced in evidence, 
v. Ellena, 67 Cal. A. 683, 228 P 389. 

[b] Evidence held sufficient to 
establish corpus delicti so as to war- 
rant admission of confession. Peo. 
v. Ellena, 67 Cal. A. 683, 228 P 389. 


63. See Criminal Law §§ 1256- 
1262. 

64. State v. Kerr, 162 Minn. 309, 
202 NW. 727. 

65. See Criminal Law § 1539; 


Drunkards § 34. / 

66. Cal.—Peo. v. Ekstromer, 71 
Cal. A. 239, 235 P 69; Peo. v. Mullins, 
66 Cal. A. 475, 226 P 622: Peo;’.v. 
McHugh, 62 Cal. A. 17, 216 P 76. 

Iowa.—State v. Kendall, 200 Iowa 
483, 203 NW 806. 

La.—State v. Blackwood, 162 La. 
266, 110 S 417. 

Mo.—State v. Hatcher, 303 Mo. 13, 
259 SW. 467. 

_.Wash.—State v..Forsyth, 131 Wash, 
611,230 P 821. 


Peo. | 


syth, 131 Wash. 611, 230 P 821. 
. 68. Butler v. State, (Okl. Cr.) 245 
P 1004. 

“No special knowledge is required 
of a. witness to qualify him to testi- 
fy cas to intoxication or sobriety. 
Such evidence is not expert evidence, 
and a witness may describe the facts 
and circumstances that led to his con- 
clusion, or may simply state the fact 
of intoxication.” Butler v. State, 


69. Peo. v. McHugh, 62 Cal. A. uh 
216 P 76. 

[a] Illustration.—Where a hypo- 
thetical question narrated a number 
of facts which had been testified to 
by the witnesses for defendant, but 
omitted many of the facts and cir- 
cumstances which had been put in 
evidence by the prosecution and then 
asked whether, in the light of the 
facts narrated, the doctor would say 
that a person was under the in- 
fluence of liquor or that the .mani- 
festations and conditions narrated 
were due to something besides jin- 
toxication, the physician’s reply to 
such question was properly excluded. 


a v. McHugh, 62 Cal. A. 17, 216 
P y 

Sap See Witnesses [40 Cyc 2555 et 
seq]. 

71. See cases infra this note and 
section. . 

{a] MTlustrations.—(1) In a prose- 


cution for driving an automobile 
while intoxicated evidence as to the 
habit of prosecuting witness to stop 
and search defendant and his car 


| whenever they met is erroneously ex- 


cluded. State v. Noble, 119 Or. 674, 
250 Pe 833. (2) In prosecution for 
driving automobile while intoxicated, 
questions to witness who was riding 
in automobile whether she had re- 
ceived money from accused’s family, 
or whether settlement of her claim 
for damages against his family had 
been made, and as to proposed action 
against his family, were proper to 
show interest. Peo. v. Ellena, 67 Cal. 
A, 683, 228 P 389. 
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evidence as to his previous commission of other 
offenses is admissible to affect his credibility as a 
witness.72 So, where such a defendant takes the 
stand, he may be cross-examined regarding any rele- 
vant matter which tends to discredit him as a wit- 
ness,’? and hence a question as to whether he has 
been previously convicted of a similar offense and 
whether his license had been taken away therefor is 
competent evidence on the issue of his integrity.™* 
[§ 1315] (4) Weight and Sufficiency. In accord- 
anee with the rules pertaining to the weight and 
sufficiency of the evidence to support a conviction in 
eriminal cases generally,’® the guilt of one accused 
of the offense of driving while intoxicated must be 
established beyond a reasonable doubt,?® and evi- 
dence giving rise to a mere inference, conjecture, or 
suspicion of guilt is not sufficient to warrant a con- 
vietion.”? A conviction may rest upon circumstan- 
tial evidence.?® The mere fact that defendant 
operated his automobile recklessly along a highway 
is not evidence of intoxication,’® nor is intoxication 
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ra ae ae 
[§§ 1314-1318 


established by the mere fact that defendant drank 
intoxicating liquor, in the absence of some proof 
showing that it produced in him some manifestation 
of intoxication.®° 

[§ 1316] k. Trial—(1) In General, The rules of 
procedure in criminal trials generally** govern in 
prosecutions for driving a motor vehicle while in- 
toxicated.®” 

[§ 1317] (2) Questions of Law and Fact. As in 
other criminal cases,** questions as to the weight 
and sufficiency of evidence are ordinarily for the 
jury,* and where the evidence is sufficient to be 
submitted to them®® it is for them to determine upon 
conflicting evidence whether accused was intoxi- 
cated,®° or whether he drove or operated a motor 
vehicle’? while in an intoxicated condition.*® 

[§ 1318] (3) Instructions. Under the rules gov- 
erning instructions in criminal cases generally,®® the 
court should give clear and accurate instructions 
applicable to the case.°° Instructions which are 


72. State v. Jones, 306 Mo. 437, 268| operated car. State v. Overbay, 201 | wood, 162 La. 266 
SW 83. ; Towa 758, 206 NW 634; State v, Wil-| ment as to mis 2 Gee (argu-- 
Admissibility of evidence as to rep-|liams, (Wash.) 251 P_ 126. (3) To|charged); State v. Jones 305 ve. 


utation or character see supra § 1311. 
was intoxicated. 


overcome testimony that defendant 
Rodriguez v. State, 


437, 268 SW 83 (comments on other 


73, Com. v. Fortier, (Mass.) 155 crimes b ay hes) 
NE 8: State v. Travis, (N. H.) 131 LOT SE on he ae Sw 225. X marker y accused and prejudicial re- 
A 598. . Hicks v. State, 197 Ind. 294,| [dd] Recepti 
74. State v. Travis, supra. _. [150 NE 759; State v. Williams, | v. Fahey, et bee Fg a8 
75. See Criminal Law §8 1559-| (Wash.) 251 P 126; State v. Mininni, | (experiments and tests); oer, 608 
1999 101 W. Va. 611, 133 SE 329. Jones, 306 Mo. 437, 268 SW a3 Covi: 


State v. Mininni, 101 W. Va. [a] 


611, 133 SE 320. 


_ Rule applied.—A conviction 
of driving a motor vehicle while in- 


dence of other crimes). 


[e] Exceptions to evidence.— 


[a] Evidence held sufficient: (1) | toxicated cannot be sustained by in-| Com. v. Durki a 

To support conviction of driving | ference from the fact that a card| State v. Ee an NE 185; 

motor vehicle wihlles\intomiea! eg: or ela defendants name on it was] 598. ‘ : 2) SS1oi A 

under influence fe) intoxicating | foun lying on the street near an au- 83. Provin 

liquor. Peo. v. Dryden, (Cal. A.) 245] tomobile, and that on the same day | criminal Abrmpdla a 8 and jury in 

P 436: Peo. v. Ekstromer, 71 Cal. A defendant was found intoxicated near] Criminal Law §§ 2272 yen P see 

939,235 P69; Peo. v- Mullins, 66 Cal.| the car. Hicks v. State, 197 Ind. 294, 84. State v. Black —2352%. 

A. 4175, 226 P 622; Peo. Vv. McHugh, 62|150 NE 059. 266, 110 S 417: State eae 162 La. 

Cal. A. 17, 216 P 76; Peo. v. Dingle, 56 [b] Discredited denial, — Where| Wash. 611, 230 P eo tos orsyth, 131 

Cal. A. 445, 205 °P 705; Brown Vv. the prosecution only showed that de- 85. See cases infra thi 

State, (Ga. A.) 135 SE 765; Jones v.| fendant was intoxicated and was one [a] Evidence held ffici Oe, 

Staten 200 Ga. AG 631, 110 SE 383; of two men riding in an automobile,|to jury: (1) Aenesene er go 
y. eo Miva 


St. Clair v. State, 27 Ga. Raa LOM, 
26 Ga, A. 64, 
105 SE 383; State v. Jenkins, (lowa) 
312 NW 475; State v. Gillman, (lowa) 


driving the car, 


and defendant denied that he was 
C the fact that the 
jury did not believe defendant’s testi- 
mony does not justify a verdict of 


Jenkins, (lowa) 212 NW 

’ 4 ; 

x Murphy, (Iowa) 212 NW Se 
tate v. Fitzpatrick, (Mo.) 267 SW 

905; State v. Hatcher, 303 Mo. 13, 259 


210 NW 435; State v. Fahey, 201 | conviction. State v.» Williams, |SW 467. 

Iowa 575, 207 NW 608; State v. Ket-| (Wash.) 251 P 126. Wiad pee ethan & whether accused 

ter, 121 Kan. 516, 247 P 430; State 7g. State v. Lorey, 197 Iowa 552,| Kan. 516, 247 P 430°. Vv. Ketter, 120 

y. Kerr, 162 Minn. 309, 202 NW 727;|)197 NW 446. 162 Minn. 309. 202 ° State v. Kerr, 

State v. Fitzpatrick, (Mo.) 267 SW [a] “Yo convict of an offense on| V. Hatcher, supra ee 727; State 

905; State v. Hatcher, 303 Mo. 18, 259 circumstantial evidence either in| accused a tia ) As to whether 

3w 467; State v. Sakowicz, 98 N. J.| whole or in part, all of the circum- 197 Iowa 552, 197 LN oe v. Lorey, 

L. 905, 125 A 322; State v. De Hart,| stances from which the conclusion [b] Evidence held lace i 

GN J.C. Pl) 129 AS 427; Youngblood | of guilt is drawn must be established | take case to jury on nsufficient to 

vy. State, (Okl. Cr.) 952 P 1112; But-| by full proof, as well as every es-| accused drove the question whether 

ler v. State, (Okl. Cr.) 245 P1004; sential circumstance; and when|liams, (Wash.) oy State v. Wil- 

State v. Noble, 119 Or. 674, 250 P| fully proven must be consistent with 86. Peo. v. eae 126. 

833; Com. v. Brown, 82 Pa. Super.| the hypothesis of guilt, and exclude 239, 235 P 69: St omen 71 Cali Ae 

81; Bostwick Vv. State, (Tenn.) 285 | every other reasonable hypothesis of | lowa 483 203° Nw e v. Kendall, 200 

Sw 49; McCullough v. State, 96 Tex. | innocence, in order to warrant a ver- 87. Tenino v. H dea 

Gr, 455, 257 SW 541; Degutes v.|dict of guilty.” State v. Mininni, 101] 244 P 550 . Hyde, 138 Wash. 251, 

State, 189 Wis. 435, 207 NW 948. (2)] W. Va. 611, 616, 1383 SE 320. 88. Peo, v. Ekst 

To support finding that accused op- [b] Evidence held insufficient.— | 239, 235 P 69; State - Cal. Ay 
. : err, 162 


State v. De Hart, (N. J. 


Hampton v. State, 34 Ga. A. 699, 131 


erated car. Mi 
ray 129 A 427; Tenino v. Hyde, |SE 688. SUS, CMe One ee 
138 Wash. 251, 244 P 550. 7 (3) ‘Do 79. Peo. v. Weaver, 188 App. Div. 89. See Crimi We 
support find! that ees) Mia in. 395, 177 NYS 71. 2496 inal Law §§ 2353- 
toxicated. State v. urphy, owa 80. Peo. v. Weaver; supra; ‘ 
212 ary 166; Stator: Gillman, (Lowa) | v. Noble, 119 Or. 674, 350 E oo Pat are BM 
210 } 353 ate v. Overbay, 81. See Criminal Law 0 i 
210 758, 206 NW 634; State v. De| seq. $2040. et |S [al/7 maetrnctions | Bld ipso aaa 
Hart, supra. (4) To identify de- 82. See cases infra this note. ment that confessi : 2° 2 ee 
fendant as. person who drove auto- [a] Appointment of special prose-| Brown v. State Cee voluntary. — 
mobile while intoxicated. State v.|cutor.—State v. Jones, 306 Mo, 4387,} (2) As to what a. A.) 135 SE 765. 
mopicau, 137 Wash. 297, 242 P 36.| 268 SW_83. '| of: motor. vehicle within the sent 
(5) To show that a street intersec- {b] Remarks and conduct of|of the statute i the meanin= 
tion was a public highway. Peo. v. judge.—State v. Ketter, 121 Kan. 516,| Mass, 566 150 NB $29 MP ey eas = 
Kelly, 70 Cal. A. 519, 234 P 110. 247, P 430 (ordering arrest of wit-| “intoxication.” State 4 (3) Dea 
iY Evidence held insufficient: | ness); State v. Jones, 306 Mo. 437,| Iowa 483, 203 NW 8060 Oo 
(1) To sustain conviction of driving | 268 SW 838 (failure to rebuke coun- [b] Instructio Nel 
a motor vehicle while intoxicated. | sel). ‘Amy anstenciian are eld erroneous.— 
Hicks v. State, 197 Ind. 294, 150 NE [ce] Conduct of counsel.—Peo. v.| jury to find aeronasee permitted the 
759; Needham v. State, 107 Nebr. 389,| Bllena, 67 Cal. 683, 228 P 389 | toxication if he wa e ff ety Oe 
186 NW 336; McHenry v. State, (Okl. | (comment on defendant’s testimony | to any extent, eve a ered by drink 
Cr.) 245 P 1001; Chairez v. State, 98| and failure to call impeaching wit-| ment and mental a pues his judg- 
Tex. Cr. 433, 265 SW 905; State v.| ness); Peo. v. Dingle, 56 Cal. A. 445,| ties were entirely Une paaea ae 
an 


Mininni, 101 W. Va. 611, 133 SH 320. 
(2) To support finding that accused 
ab Dae a See ee 


205 P 705 (failure to introduce bottle 
displayed to jury); 


his ability to operate the automobile 


State v. Black- entirely unaffected, is erroneous. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


ae ae 
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§§ 1318-1322] 


argumentative®! or expressive of an opinion on the 
facts of the case,°’ or which assume the existence of 
facts which are in issue,®* should not be given. The 
instructions should conform to the evidence and 
charge or accusation®t and should properly guide or 
confine the jury within the issues raised.% 

Instructions as to the evidence to be considered 
and the weighing and giving effect thereto®? should 
be in accord with the general rules governing such 
questions. 

Requested instructions®® are properly refused 
where they do not state the law correetly,°® or are 
on an issue not in dispute,t or give undue prom- 
inence or emphasis to particular matters,? or merely 
state an abstract proposition,’ or where they are 
substantially covered by other instructions given by 
the court.* 


[§ 1319] 1. Judgment and Sentence.’ General 


-rules® apply to the form and substance of a record 


of conyiction on a charge of. driving an automobile 
while intoxicated.? Subject to general rules,*® it has 
been held in a prosecution for driving an automobile 
while intoxicated that the refusal of the court to 
permit defendant to introduce testimony and to 
present a plea for leniency, after conviction and be- 
fore sentence was pronounced, in mitigation of pun- 
ishment is not erroneous.® 

Setting aside judgment. A defendant who pleaded 
guilty to a charge of driving an automobile while 
intoxicated is not entitled to “have the judgment set 
aside on the ground of fraud or mistake, in that he 
believed he was pleading guilty merely to a com- 
plaint for breach of peace, by virtue of a statute 
permitting the vacation, under such circumstances, 


Peo. v. Weaver, 188 App. Div. 395, 177 | 357; 
NYS: 71: 90551125 A322 

{c] Language of statute.—Brown|N. J. 
v. State, (Ga. A.) 135 SE 765; State [b] 
v. Hatcher, 303 Mo, 13, 259 SW 467. 
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State v. Sakowicz, 98 N. J. L. 


Ta, V4, 99. Ae (932; 
Statement of particular of- 
fense.—State v. Baker, 


[42.C.J.] 1837 
of a judgment entered on default, as a judgment en- 
tered on a plea of guilty is not a judgment taken on 
default.1° 

[§ 1320] m. Second Offense.11 Where the statute 
imposes a more severe sentence for a second offense 
of driving an automobile while intoxicated,!? the 
former conviction is an essential element of the 
aggravated offense.13 In such a prosecution testi- 
mony of defendant on cross-examination that he 
pleaded guilty to a charge of the prior offense, as 
alleged in the complaint, is competent evidence of 
that fact,‘4 notwithstanding his objection that the 
prior conviction could be shown only by a record 
thereof.*® 

[§ 1321] n. Punishment—(1) In General. The 
penalty or punishment to be imposed for the viola- 
tion of a statute prohibiting driving while intoxi- 
cated is either prescribed by the statute which 
creates and defines the offense,1® or, where it does 
not do so, by the provisions of the general penal law 
preseribing the punishment for offenses for which 
no penalty is otherwise specially provided? In 
accordance with the general rules pertaining to the 
construction of statutes,!® a specific statutory pro- 
vision which relates to drunken drivers alone and 
providing punishment therefor will prevail over a 
general statutory provision relating to violations of 
the law of the road and which impose penalties only 
by reference to statutes that cover many separate 
violations of the law of the‘road.’® The penalty or 
punishment imposed by the court must not violate a 
constitutional provision prohibiting cruel and un- 
usual punishments,?° and it must not be excessive.*+ 

[§ 1322] (2) Discretion of Court. Some statutes 


85.22. State v. Groh, 189 Wis. 440, 

Curtis ve), Joyce, 9.0.) 207 UN W 7950. © C3) A: drunken driver, 
convicted of a second offense, may 

be sentenced for one year in the 

(N. J. Sup.) | house of correction under St. (1925) 


[d] Instruction held not erroneous 
when construed as part of entire 
charge.—Peo. v. Ellena, 67 Cal. A. 
683, 228 P 389. 

91. ag Ns vy. State, (Ga. A.) 135 
765. 


92. Brown vy. State, supra. 


93. State v. Jones, 306 Mo. 437, 
268 SW 83. 

94. Brown v. State, (Ga. A.) 135 
SE 765. 

95. [a] Instructions held erro- 


neous.—Peo. v. Weaver, 188 App. Div. 
Sion LIT INY Suid. 

{b] Instructions held not erro- 
neous.—Peo. v. Dingle, 56 Cal. A. 445, 
205 P 705. 

96. State v. Neadeau, 137 Wash. 
297, 242 P 36. 

97. State v. Kendall, 200 Iowa 483, 
203 NW 806; State v. Fitzpatrick, 
(Mo.) 267 SW 905; State v, Neadeau, 
137 Wash. 297, 242 P 36. 

98. Requests for instructions gen- 
erally see Criminal Law §§ 2497-2512. 

99. Peo. v. Mullins, 66 Cal. A. 475, 
226 P 622; Peo. v. Dingle, 56 Cal. A. 
445, 205 P 705; State v. Webb, (lowa) 
210 NW 751; Peo. v. Clarke, 254 Mass. 
566, 150 NE 829. 

1. Tenino v. Hyde, 138 Wash, 251, 
244 P 550. 

2. Peo. v. Mullins, 66 Cal. A. 475, 
226 P 622; Brown v. State, (Ga. A.) 
135 SE 765. 

3. State v. Blackwood, 162 La. 266, 
110) So417. ‘ 

4 Brown v. State, (Ga. A.) 1385 
SE 765; State v. Blackwood, 162 La. 
266, 116 S 417; Butler v. State, (Okl, 
Cr.) 245 P 1004. 
r 5 Judgment, sentence, and final 
commitment in criminal prosecutions 
generally see Criminal Law §§ 3000- 
3149. 

6 See Criminal Law §§ 3107-3117. 

7. See cases infra this note. 

{a] Conviction held sufiicient.— 
Jamieson v. Martin, (N. J.) 123 A 


128 A 888 [aff (C. Pl.) 129 A 466]. . 
[c] Sentence upon plea of guilty. 

—Stevens v. State, (Vt.) 136 A 387. 
8 See Criminal Law §§ 3065, 3066. 
9. State v. Kendall, 200 Iowa 483, 

203 NW 806. 

Ath Stevens v. State, (Vt.) 136 A 

Vacating and setting aside judg- 
ments generally see Criminal Law §§ 
3116-3118. 

1l. Successive offenses generally 
see Criminal Law §§ 3150-3185. 

12. See statutory provisions. 

13. Com. v. Fortier, (Mass.) 155 
NE 8. 

14. Com. v. Fortier, supra. 

15. Com, v. Fortier, supra. 

[a] Reason for rule.—‘It is a 
general rule that the best evidence 
must be produced, or its absence ac- 
counted for. But, as already sug- 
gested, in criminal cases plea of 
guilty, confession, or admission is 
accepted under the rules of law as 
doing away with necessity of record 
evidence. So far as concerns evi- 
dence of guilt, there is no sound dis- 
tinction in principle between a con- 
fession or an admission by one 
charged with crime made outside of 
court and a confession or an admis- 
sion made on the witness stand when 
one charged with crime offers him- 
self as a witness.” Com. v. Fortier, 
(Mass.) 155 NE 8, 9. 

16. See statutory provisions. 

[a] In Wisconsin (1) drunken 
drivers are punishable under St. 
(1925) § 343.182, not under general 
penalty section (§ 85.22) in view of 
prior statutes (L. [1907] c 516; L. 
[L9IT] er 600: [LSS ce 8175 > LL. 
[1923] c 108). Degutes v. State, 189 
Wis. 435, 207 NW 948. (2) On con- 
viction of a first offense of driving 
an automobile while intoxicated, sen- 
tence should be imposed under St. 
(1925) § 343.182, and not under § 


§ 343.182, and § 359.14 of the statute 
relating to repeaters. Degutes v. 
State, ee. Wis. 435, 207 NW 948. 

2 Jeary Howe, 218 App. Div. 
273, 218 ‘NYS 861. 

[al] Successive offenses.—Where a 
statute which imposes a penalty for 
driving while intoxicated does not 
prescribe any penalty for second or 
subsequent offenses, the case comes 
within the provisions of the general 
statute relating to: repeaters and the 
penalty authorized by such statute 
may be imposed. Degutes v. State, 
189 Wis. 435, 207 NW 948. 

18. See Statutes [36 Cyc 1151]. 

19. Degutes v. State, 189 Wis. 435, 
207 NW _ 948. 

[a] Rule applied.—In Wisconsin 
the specific provision of St. (1925) 
§ 343.182, punishing drunken drivers, 
controls the general provisions of St. 
(1925) § 85.22 imposing penalties for 
violation of the laws of the road. 
Degutes v. State, 189 Wis. 435, 207 
NW 948. 

20. State v. Jones, 181 N. C. 543, 
106 SE 827. 

{a] Punishments held valid.—A 
sentence of two years on the public 
roads for the offense of operating an 
automobile while intoxicated does not 
constitute a cruel and unusual pun- 
ishment within the constitutional 
provision prohibiting such punish- 
ments. State v. Jones, 181 N. C. 543, 
106 SE 827. 

Cruel and unusual punishments 
Eoperalty see Criminal Law §§ 3101- 


21. See cases infra this note. 

[a] Punishment held not exces- 
sive.—(1) An indeterminate sentence 
of one year in penitentiary. State v. 
Giles, 200 Iowa 1232, 206 NW 1383, 42 
ALR 1496. (2) One year in the peni- 
tentiary. State v. Fahey, 201 Iowa 
575, 207 NW 608. (8) Fine of. five 
hundred dollars and imprisonment 


1338 [42.0.3] 


leave the extent of punishment to the discretion of 
the court within certain limits,?? but a trial judge 
cannot, in his discretion, impose a punishment dif- 
ferent from that provided by the statute which 
Under some statutes a person con- 
victed of operating a motor vehicle while intoxi- 
cated may be prohibited from driving for a specified 
And it has been held that, on a plea of 
guilty to a charge of operating a motor vehicle 
while intoxicated, the court may in its discretion im- 
pose a fine, suspend prison sentence, and place 
accused on probation, and may subsequently vacate 
the probation and sentence him to imprisonment.”° 
[§ 1323] (8) Determination by Jury. Under a 
statute permitting a wide range in punishment for 
driving while intoxicated and authorizing the jury 
to make the punishment fit the crime,”® the gravity 
of the offense depends to a large extent upon the 
facts and circumstances attending and resulting 
from its commission, and such matters should be 
considered by the jury in determining the appro- 


prescribes it.?° 


period.*4 


priate punishment.?* 


[§ 1324] (4) Matters To Be Considered in Fixing 
The offense of driving while intoxi- 
cated, even in its most mitigated form, involves so 
much of danger to human life as to eall for severe 
punishment,?° and, although in determining the pun- 


Punishment. 


for one year in penitentiary. Butler 
vy. State, (Okl. Cr.) 245 1004. (4) 
Where a statute permits a fine not 
exceeding one thousand dollars or a 
year in the penitentiary or both, a 
fine of five hundred dollars and costs 
is not excessive. State v. Webb, 
(Iowa) 210 NW 751. (5) Where a 
Statute fixes the penalty for operat- 
ing an automobile while intoxicated 
at a fine or not less than thirty days, 
but fixing no maximum penalty, a 
sentence of two years on the public 
roads for that offense is not exces- 
Sive. State v. Jones, 181, N.C. 543, 
106 SE 827. (6) Where the court had 
only the choice of sentencing the 
convicted defendant to a fine and 
imprisonment in the county jail or 
to an indeterminate confinement not 
exceeding one year in the peniten- 
tiary, and imposed the latter, the 
punishment will not be held to be 
excessive. State v. Giles, supra. 

{[b] Bunishment held excessive.— 
Imprisonment in penitentiary for one 
year. State v. Kendall, 200 Iowa 4838, 
203 NW 806. 

22. See statutory provisions. 

Mitigation of sentence by review- 
ing court see infra § 1327. 


23. State v. Gillman, (Iowa) 210 
NW 435. 
[a] Punishment imposed held un- 


authorized by statute.—Where the 
statute provides a penalty for op- 
erating a motor vehicle while intoxi- 
cated or imprisonment in the peni- 
tentiary for not exceeding one year, 
or fine of not more than one thousand 
dollars, or both, a court has no au- 
thority to impose a jail sentence as 
part of the substantive penalty, and 
that portion of sentence imposing it 
will be eliminated. State v. Gillman, 
(lowa) 210 NW 485. 

24. See statutory provisions; and 
cases infra this note. 

[a] In Georgia, under the Act of 
1913 (L, [1918] p 112, Park Pen. Code 
Annot. § 1081 (a)) the court, upon 
a conviction for operating an auto- 
mobile while under the influence of 
intoxicating liquor, may properly 
impose a probation sentence forbid- 
ding defendant from operating an au- 
tomobile during the period of proba- 


tion. Jones v. State, 27 Ga. A. 631, 
110 SE 38. 
[b] In Wisconsin “the court has 


the power, under ch. 430, Laws of 
1925, to prohibit defendant from driv- 
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Costs or Fine. 


[§§ 1322-1326 


ishment to be imposed the court should consider the 
attending circumstances,”® the very nature of the 
offense is such that aggravation inheres in it,°° and 
such punishment should be imposed as tends to pre- 
vent a repetition of the crime.*? 
penitentiary sentence for one year for driving an 
automobile while intoxicated upon the members of 
accused’s family cannot be considered in determin- 
ing whether such a sentence should be imposed.*? 

[§ 1325] (5) Imprisonment for Nonpayment of 
In some jurisdictions the imprison- 
ment for nonpayment of costs on conviction of 
operating a motor vehicle while intoxicated is not 
authorized,?* and where the term of imprisonment to 
be imposed for the nonpayment of a fine is pre- 
seribed and limited by statute,** a judgment provid- 
ing imprisonment until payment of the fine imposed 
is unauthorized.*® 

[§ 1326] 0. Appeal and Hrror—(1) In General. 
Matters relating to a review by a higher court of a 
conviction for driving a motor vehicle while in- 


The effect of a 


toxicated are governed by the rules and statutes 


erally.2° These 


ing an automobile for the period of 


one year. The fact that this pro- 
vision of the statutes is made a 
part of sec, 85.22 instead of sec. 


343.182, where it more properly be- 
longs, does not change the legislative 
intent, clearly expressed, that it 
shall apply ‘Whenever any person is 
adjudged guilty of having driven an 
automobile while intoxicated.’ 
The language is all inclusive. It ap- 
plies to all cases, whether the de- 
fendant be a first offender or a re- 
peater.” Degutes v. State, 189 Wis. 
435, 4389, 207 NW 948. See State v. 
Groh, 189 Wis, 440, 207 NW 950 (ap- 
plied to first offender). 


25. Peo. v. Page, 125 Misc. 538, 211 
NYS 401. 

26. See statutory provisions. 

27. State v. Hatcher, 303 Mo. 13, 
259 SW 467. 

[a] Reasons for rule.—(l1) ‘It 


must have been contemplated by the 
Legislature that the jury should take 
all the facts into consideration in 
assessing the punishment; otherwise, 


the same punishment would have 
been provided in all cases.” State 
v. Hatcher, 303 Mo. 13, 22, 259 SW 


467. (2) “The offense denounced is 
the operation of a motor vehicle 
while the driver thereof is in an in- 
toxicated condition. The jury is 
authorized to make the punishment 
fit the crime committed. Conceivably 
the minimum punishment might 
properly be applied where the intoxi- 
eated driver was slowly driving his 
automobile, unoccupied by any other 
person, along an unused highway. 
On the other hand, the maximum 
punishment would appear to be more 
appropriate where the motor vehicle 
was being operated at a high rate of 
speed over a thoroughfare crowded 
with school children or being op- 
erated at such speed while a child 
was a passenger in such a vehicle. 
The gravity of the offense depends to 
a large extent upon the facts attend- 
ing and resulting from its commis- 
sion.”’ State v. Hatcher, supra. 

Admissibility of evidence to show 
gravity of offense see supra § 1309 
notes 53-55. 

28. State v. Giles, 200 Iowa 1232, 
206 NW 1383, 42 ALR 1496. 

[a] “The peril threatened by such 
an offense is so great and so immi- 
nent that only Severe punishment can 
be deemed adequate to restrain it.” 


applicable to a review in criminal prosecutions gen- 


rules have been applied to such 


matters as the jurisdiction of the reviewing court,%7 
as to the proper presentation and reservation in the 
lower court of the grounds of review,** as to the 


State v. Giles, 200 Iowa 1232, 1233, 
206 NW 1338, 42 ALR 1496. 


29. State v. Giles, supra. 

30. State v. Giles, Supra. 

21. State v. Webb, (lowa) 210 NW 
751; State v. Giles, 200 Iowa 1232, 


206 NW 1338, 42 ALR 1496. 

[a] Reason for rule—‘There is 
probably no greater danger to the 
traveling public today than that of 
an intoxicated man driving a car. 
It should be eliminated if possible, 
and a fine of this character will tend 
to that end.’”’ State v. Webb, (lowa) 
210 NW 751, 752 (imposing fine of 
five hundred dollars and costs under 
statute fixing punishment not to ex- 
ceed one thousand dollars or year in 
penitentiary or both), 


32. State v. Fahey, 201 Iowa 575, 
207 NW 608. 

33. State v. Gillman, (Iowa) 210 
NW 435. 

34. See statutory. provisions. 

35. State v. Gillman, (Iowa) 210 
NW 435. ; 

[a] MIllustration.—Where the im- 


prisonment for nonpayment of a fine 
cannot exceed one day for every 
three and one-third dollars of the 
fine, a judgment in a prosecution for 
driving while intoxicated, providing 
imprisonment until payment of a fine 
of three hundred dollars should -be 
modified to limit imprisonment for 
nonpayment of fine to ninety days. 


ee v. Gillman, (lowa) 210 NW 
36. See cases infra this section. 


Appeal from summary prosecutions 
for violations of motor vehicle regu- 
latfous generally see supra §§ 1240- 


Review of criminal prosecutions 
generally. see Criminal Law §§ 3258—- 


87. See cases infra this note. 


[a] Jurisdiction in lower court.— 
ha v. Mathon, 123 Me. 566, 123 A 
[b] Character of punishment.— 
Faate v. Criddle, 302 Mo. 634, 259 SW 
38. See cases infra this note. — 
[a] Constitutional questions.— 


Latimet v. Wilson, (N. J.) 134 A 750. 
[b] Necessity of objection to evi- 
dence.—State v. Hatcher, 303 Mo. 13, 
259 SW 467. 
[ec] Sufficiency of objection to evi- 
dence.—State vy. Hatcher, 303 Mo. 13, 
259 SW 467. 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. ; 


§§ 1326-1398] 


assignment of errors in briefs,*® as to the scope and 
extent of the review,*® and the presumptions or 
inferences indulged in by the reviewing court.#4 

Under general rules,*? a judg- 
ment in a prosecution for driving while intoxicated 
will not be reversed for error which was not harmful 
or prejudicial to any substantial rights of accused,*? 
or where it did not operate in a miscarriage of 


Harmless error, 


justice.*4 


[§ 1327] (2) Determination and Disposition of 
Where a statute leaves the punishment for 
the offense of driving while intoxicated within the 
sound diseretion of the trial court, the sentence im- 
posed will not be reviewed by the supreme court on 
appeal where the exercise of such diseretion has not 
been gtossly and palpably abused.*® 
the punishment to which accused is sentenced is 
greater than that which the facts of the case seem 
to warrant, the appellate court may by virtue of 
statutes in some jurisdictions*® reverse, modify, or 
reduce the judgment,*7 but such procedure is un- 
authorized where the penalty imposed is an inde- 
terminate sentence of imprisonment.*® 
evidence is of such a character that it does not 


Cause. 


[ad] Necessity of motion to strike. 
—State v. Gillman, (Iowa) 210 NW 
435. 

[e] Necessity for request of in- 


structions.—State v. Kendall, 200 
Iowa 483, 203 NW 806. 

39. Peo. v. Ellena, 67 Cal. A. 683, 
228 P 389. ; 

40. See cases infra this note. 

[a] Constitutionality of statute.— 
An objection, that a statute, which 
prohibits the operation of a motor 
vehicle while intoxicated and pro- 
vides for imprisonment upon sum- 
mary conviction for a term of not 
less than thirty days nor more than 
six months in the county jail or 
workhouse, is unconstitutional in 
authorizing six months in the work- 
house without a jury trial, is not 
presented for review where the sSen- 
tence imposed was thirty days in the 
county jail. Latimer v. Wilson, (N. 
J.) 134 A 750; State v. Ray, CNG nl 
Sup.) 133 A 486; Caruso v. Porter, 
(N. J. Sup.) 130 A 805. 

[b] ‘rial de novo on appeal.—tin 
New Jersey the court of common 
pleas, on appeal from a summary 
conviction before a magistrate on a 
charge of operating a’motor vehicle 
while intoxicated, has jurisdiction to 
try the case de novo. Latimer v. 
Wilson, (N. J.) 1384 A 750; State v. 
Rosenblum, 100 N. J. L. 240, 126 A 
852; Caruso v. Porter, (N. J. Sup.) 
130 A 805. ; 

41. See cases infra this note, — 

[a] Tlustrations.—(1) Where, in 
a prosecution for driving while in- 
toxicated, no special error was 
charged, nor argument made, nor 
authority cited in support of ac- 
cused’s contention that trial judge 
erred in asking witness on cross-ex- 
amination immaterial questions on 
matters fully covered by the district 
attorney, it will be assumed that 
there was no prejudicial error. Peo. 
v. Bllena, 67 Cal. A. 683, 228 P 389. 
(2) Where a defendant, charged in 
the municipal court with driving 
while intoxicated, an offense over 
which that court did not have juris- 
diction, gave bond to appear and an- 
swer the charge in the superior court 
it will be presumed on appeal that 
he was merely bound over by the 
municipal court to the superior court, 
and the recital that he had been fined 
and had appealed is mere surplus- 
age. State 'v.. Jones/i18i. NaC. .543; 
106 SE 827. (3) In a prosecution for 
driving while intoxicated it must be 
assumed that the jury knew that it 
was no less its duty to acquit a per- 
son whose guilt had not been estab- 
lished beyond a reasonable doubt than 
to convict where the evidence estab- 
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new trial.*® 


[42'C.J.]' 1839 


beyond all reasonable doubt prove gullt as charged, 
the appellate court should not hesitate to award a 


[§ 1328] 10. Driving without License or Number’ 
Plates or Identification Marks. 
requiring registration of motor vehicles®® usually 
make it an offense to drive or operate vehicles with- 
out having displayed thereon the prescribed license 


The various statutes 


or number plates or other marks of identification.®*t 


However, if 


owner.® 


Where the 


lished the guilt of defendant beyond 


a reasonable doubt. State v. Black- 
wood, 162 La. 266, 110 S 417. 
[b] Unreported instructions.— 


Where, on an appeal from a convic- 
tion for operating an automobile 
while under the influence of intoxi- 
cating liquor, the charge is not re- 
ported, it must be presumed to have 
been comprehensive and _ accurate. 
Com. v. Durkin, (Mass.) 154 NE 185. 


Base See Criminal Law §§ 3600- 
43. Peo. v. Dingle, 56 Cal. A. 445, 


205 P 705; State v. Murphy, (Iowa) 
212 NW 166. And see cases infra 
this section. 

[a] Necessity of showing preju- 
dice.—State v. Fahey, 201 Iowa 575, 
207 NW 608. 

{b] Errors held harmless.—(1) 
Admission of evidence as to obvious 
fact. State v. Hatcher, 303 Mo. 13, 
259 SW 467. (2) Admission of im- 
material evidence. State v. Kendall, 
200 Iowa 4838, 203 NW -806 (speed). 
(3) Exclusion of cumulative evi- 
dence. Peo. v. McHugh, 62 Cal. A. 17, 
216 P 76; State v. Noble, 119 Or. 674, 
250 P 833. (4) Failure to qualify 
witness where evidence immaterial. 
State v. Kendall, supra. (5) Remarks 
of counsel. State v. Fahey, 201 Iowa 
575, 207 NW 608. (6) Error cured by 
evidence subsequently admitted. Peo. 
v. Ellena, 67 Cal. A. 683, 228 P 389. 
(7) Error cured by exclusion and in- 
struction to disregard. Peo. v. 
Dingle, 56 Cal. A. 445, 205 P 705. (8) 
Giving or refusal of instructions. 
Peo. v. Ekstromer, 71 Cal. A. 239, 235 
P 69; Peo. v. Dingle, supra; Scoggins 
v. State, 98 Tex. Cr. 546, 266 SW 513. 
(9) Remark of counsel as to defend- 
ant’s testifying waived where he 
testifies. State v. Fahey, 201 Iowa 
575, 207 NW 608. 

{c] Errors held prejudicial.—(1) 
Exclusion of evidence. Peo. v. Owen, 
(Cal. A.) 251, P 686... (2) Error in 
instructions. Peo. v. Weaver, 188 
App. Div. 395, 177 NYS 71. 

44. Peo. v. Dryden, (Cal. A.) 245 


P 436. 

45.,, Stateiv. Jones, 181juN. C.1543, 
106 SE 827. 

46. See statutory provisions, 

47. State v. Kendall, 200 Iowa 


483, 203 NW 806. 

[a] Rule applied.—(1) In prose- 
cution for driving an automobile 
while intoxicated, sentence of defend- 
ant to penitentiary for one year held 
excessive and reduced by appellate 
court under Code (1897) § 5462 to a 
fine of one thousand dollars and 
costs, or imprisonment in a county 
jail for three hundred days. State 
v. Kendall, 200 Iowa 483, 203 NW 


But notwithstanding a municipality has adopted an 
ordinance making all state misdemeanors also mu- 
nicipal misdemeanors, a municipal corporation can- 
not punish as a municipal misdemeanor the driving 
of a motor vehicle upon its streets without having 
it properly tagged in accordance with the state law.°? 

Persons liable. 
operate a motor vehicle on a public street without 
having the license number plates displayed applies 
to the driver of the vehicles as well as to the 
One who operates a motor vehicle in 
violation of a statute requiring a display of the 
license plate on the vehicle may be convicted, al- 
though the owner was riding with him at the time.*4 
Where the statute includes municipally owned vehi- 


A statute making it unlawful to 


806, (2) Where the trial court had 
no authority to impose a jail. sen- 
tence as part of the substantive pen- 
alty, the appellate court on review 
will eliminate that portion of the 
sentence imposing it. State v. Gill- 
man, (lowa) 210 NW 435. (3) Where 
under the statute the imprisonment 
for nonpayment of a fine cannot ex- 
ceed one day for every three and 
one-third dollars of the fine, a judg- 
ment providing imprisonment until 
payment of a fine of three hundred 
dollars will be modified to limit im- 
prisonment for nonpayment of the 
fine to ninety days. State v. Gillman, 
supra. % ; 

48. State v. 201 Iowa 
758, 206 NW 634. 

[a] Rule applied. — Where the 
maximum punishment for the offense 
of driving while intoxicated is im- 
posed by indeterminate sentence, the 
Supreme court on appeal is unauthor- 
ized to reduce the term, even though 
the unlawful driving for which de- 
fendant was convicted was in an 
emergency which operated as a miti- 
gation rather than as an aggravation 
of the offense. State v. Overbay, 201 
Iowa 758, 206 NW 634; State v. Giles, 
200 Iowa 1232, 206 NW 133. 

49. State v. Mininni, 101 W. Va. 
611, 183 SE 320. 

50. License and registration of 
vee generally see supra §§ 74— 

51. 


Overbay, 


See statutory provisions. " 

[a] Arrest without warrant may 
be sustained, State v. Deitz, 136 
Wash. 228, 239 P 386. . 

[b] Officer may properly stop ve- 
hicle.—O’Connell v. Clawans, (N. J.) 
133 A 417. 

[c] Resisting arrest under state 
law may support conviction under 
city ordinance. Bouyer vy. Bessemer, 
17 Ala. A. 665, 88 S 192. 

[d] Use of demonstration plates 
proper.—An employee of a dealer is 
not guilty of operating an automo- 
bile with demonstration plates for 
pleasure because he took members of 
his own family with him to another 
town to which his employer had sent 
him to demonstrate the automobile 
to a prospective purchaser. Peo. v. 
Boldway, 124 Misc. 816, 210 NYS 249. 

{e] Conviction sustained.—Davis 
v. State, 27 Ga, A. 557, 109 SE 674. 

52. Hattiesburg v. James, 134 
Miss. 671, 99 S 133. 

53. Baldwin v. State, 194 Ind. 303, 
141 NE 343. 

54. Com. v. Buzard, 27 Pa. Dist. 21. 

[a] Minor driving parent owner,— 
It is no defense that defendant was 
a minor and committed the offense 
under the direction of his father, 
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cles,°> the driver of such a vehicle may be convicted 
of a violation.®® 

Intent. Whether under such statutes a specific 
criminal intent or guilty knowledge is an essential 
element of the offense is to be determined from the 
language of the statute in connection with its pur- 
pose and design.°? ; 

Defenses. When the owner of a motor vehicle 
has complied with every requirement of the statute 
necessary to entitle him to receive the number plates 
from the proper official, and he fails to receive them 
only because such official is unable to furnish them, 
such facts constitute a defense to a charge of operat- 
ing the vehicle without having the number plates 
displayed.®® 

An indictment or information must allege every 
fact necessary to constitute the offense charged and 
to bring accused within the statutory provisions.°® 
Thus, under a statute forbidding the operation of 
a motor vehicle on a public highway without having 
the required license number plates attached, an in- 
formation which fails to charge operation on a pub- 
lic highway is fatally defective.°° Indictments or 
informations charging the operation of a motor vehi- 
cle without having the required license or number 
plates need not negative the exceptions made by 
the statute in favor of nonresidents.®t 
variance between an allegation of driving upon a 
public highway and proof that the place of the 
offense was upon a parkway which is nevertheless a 
publie highway, although under the control of park 
commissioners.°” + 

Evidence. Under some statutes,®* the failure by 
an operator of a motor vehicle to exhibit his license 
to any magistrate, motor vehicle inspector, police 
officer, constable, or other competent authority is 
presumptive evidence that he is not duly licensed.** 

[§ 1329] 11. Driving without Operator’s License. 
Statutes have been enacted in various jurisdictions 
making it an offense to operate a motor vehicle with- 
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There is no | 


[§§ 1328-1330 


out having first obtained an operator’s license,®* 
and the validity of such statutes has been generally 
sustained.®® Where the statutes provide two dis- 
tinct offenses, one of operating a motor car without 
a license and the other of operating after a license 
has been revoked,®” a person is guilty of the latter 
offense who operates his car after his license has 
been revoked, although at a time beyond when the 
revoked license would have expired by limitation.®® 
A salesman operating an automobile provided by his 
employer in the solicitation and delivery of orders is 
not a chauffeur within the meaning of a statute de- 
fining a chauffeur as any person whose business or 
occupation is that of operating a motor vehicle for 
hire.°? In accord with the general rules of criminal 
pleading,*° an indictment or information in a prose- 
cution for driving without an operator’s license, 
which substantially follows the language of the 
statute, is usually sufficient.74 Words used in the 
statute which are not descriptive of the offense need 
not be incorporated in the indictment,’* and an ex- 
ception in a subsequent clause or section of the 
statute need not be negatived.*? A statutory pro- 
vision that the failure by an operator of a motor 


vehicle to exhibit his license to any magistrate, - 


motor vehicle inspector, police officer, constable, or 
other competent authority shall be presumptive evi- 
denee that such person is not duly licensed,’* pre- 
seribes a rule of evidence only,7> and one who has 
a license cannot be convicted simply because he fails 
on demand of a police officer to exhibit it.76 

[§ 1330] 12. Driving without Required Brakes. 
Statutes have been enacted in most jurisdictions 
making it an offense to drive or operate a motor 
vehicle not equipped with brakes meeting various 
specifications.’7 A regulation requiring motor vehi- 
cles to be equipped with two independent brakes is 
not complied with where the vehicle has a hand 
brake lever and a foot brake lever both communi- 
cating with the same brake band,’$ and although the 


who was the owner of the car and 
who was riding with him at the time 
the offense was committed. Com. v. 
Buzard, 27 Pa. Dist, 21. fi 

55. Municipal vehicles as subject 
to requirement see supra § 85. 

56. State v. Preston, 103 Or. 631, 
206 P 304, 28 ALR 414. 

[a] Dlustration.—Under an Ore- 
gon statute making it an offense to 
operate a motor vehicle without hav- 
ing the number plates displayed, a 
chauffeur for a city driving a city 
owned automobile on city business 
may be convicted, such vehicles not 
being within the exceptions of the 
statute which expressly exempted Uz. 
S. government owned motor vehicles, 
traction engines, farm tractors, road 
rollers, fire wagons, fire engines, in- 
valid chairs and baby buggies. State 
v. Preston, 103 Or. 631, 206 P 304, 23 
ALR 414. 

57. Harden v. State, 28 Ga. A. 560, 
112 SE 159; Peo. v. Schoepflin, 78 
Mise. 62, 137 NYS 675; Axtell v. 
State, 86 Tex. Cr. 264, 216 SW 394. 

[a] For example, in a prosecution 
for violating Highway L. (Consol. L. 
[1909] c 25) § 283 subd 1, as amended 
by L. (1911) c 491, it was held un- 
necessary to sustain a conviction, 
that a specific criminal intent be 
proved. Peo. v. Schoepflin, 78 Misc. 
62, 137 NYS 675. 

[b] Lost tag.—Evidence held in- 
sufficient to support a_ conviction 
where proof shows defendant merely 
continued to operate vehicle after 
tag was lost without knowledge that 
tag was no longer displayed. Harden 
v. State, 28 Ga. A. 560, 112 SE 159. 

[ec] 


ager not responsible for failure of 
employee to’ display required seal 
while operating automobile where the 
tax has been paid and the seal ob- 
tained and defendant has exercised 
all reasonable means and care to 
have it attached to car. Axtell v. 
State, 86 Tex. Cr. 264, 216 Sw 394. 

58. State v. Gish, 168 Iowa 70, 150 
NW 37, AnnCas1917B 135. 

59. Ray v. State, 103 Tex. Cr. 8, 
279 SW 457. 

60. Ray v. State, supra. 

61. State v) Shafer, 15 Okl. Cr. 
610, 179°P' 782. 

62. Com. v. Butler, 204 Mass. 11, 
90 NE 360. 

63. See statutory provisions, 

64 Peo. v. Meyer, 194 App. Div. 
822, 186 NYS 434. 

65. See statutory provisions. 

[a] Jurisdiction—By Acts (1910) 
e) 207, cand’ “Acts (1912) c¢ 133) 4us- 
tices of the peace were given juris- 
diction of violations of the Motor 
Vehicle Law in Baltimore; but Acts 
(1912) ec 777, approved later than 
c 1338, expressly took such jurisdic- 
tion from the justices, and provided 
that violations of state license laws 
shall be tried in the criminal court. 
As the two laws cannot ‘stand to- 
gether and be executed at the same 
time,’”’ the last act, although a more 
general application, repealed the 
prior law, and a prosecution for op- 
erating an automobile without a li- 
cense, occurring after ¢c:777 took ef- 
fect, was properly brought in the 
criminal court. Ruggles vy. State, 120 
Md. 5538, 87 A 1080. 

[b] Conviction sustained.—U. S. 


President and general man-! yv. Sanchez, 36 Philippine 756. 


Persons of whom license required 
see supra §§ 217-222. 

66. See supra §§ 213-216. 

67. See statutory provisions. 
Pa Com. v. Boyd, 2 Pa. Dist. & Co. 

69. Matthews v. State, 85 Tex. Cr. 
469, 214 SW 339. 

70. See Indictments and Informa- 
tions § 260. 

71. State v. Cobb, 113 Mo. A, 156, 
160, 87 SW 551. 

72. State v. Cobb, supra. E 

“The indictment substantially fol- 
lows the language of the section 
upon which it is grounded. It sub- 
stantially charges that defendant 
willfully and unlawfully ran an au- 
tomobile over the public streets of 
the town of New London and over 
the public roads of Ralls county, 
without first taking out a license 
permitting him to do so. For the 
reason that the word ‘desire’ is not 
found in the indictment, it is con- 
tended that it is bad. The word, as 
used in the statute, would have no 
Significance whatever ein an indict- 
ment, under the statute, as it is not 
descriptive of the offense. We think 
the indictment is sufficient in form 
and substance and that the court 
correctly overruled the motion to 
quash.” State v. Cobb, supra. 

73. Ruggles v. State, 120 Md. 553, 
87 A 1080. 

74. See statutory provisions. 

75. eo. v. Meyer, 194 App. 
822, 186 NYS 434. 


76. Peo. v. Meyer, supra. 
77. See statutory provisions, 
- 78. Wilmott v. Southwell, 99 L. T. 


Rep. N. S. 839. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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engine may be so used as to lock the wheels, it 
cannot be regarded as an independent ‘brake.’® 
Where, however, the motor vehicle has two separate 
brakes operating separate brake blocks, the mere 
fact that both brakes apply their brake blocks to 
the same brake drum does not prevent them from 
being independent brakes, provided the vehicle is 
so constructed that the brake drum is really part of 
the wheel and not of the brakes.°° 

[§ 1331] 13. Embezzlement of Motor Vehicles; 
Larceny by Bailee—a. In General.*t Under statutes 
defining embezzlement or larceny by a bailee,®? the 
offense is committed by one who, having acquired 
possession of a motor vehicle lawfully, or with con- 
sent of the owner, wrongfully appropriates or con- 
verts it with the intent to deprive the owner there- 
of.88 The purpose of these statutes being to punish 
the violation of relations of a fiduciary character,** 
the existence of such a relationship between accused 
and the person from whom he acquired possession 
of the motor vehicle is a necessary element of the 
offense.85> It is also essential that the possession of 
the property shall have been acquired lawfully,®¢ 
and not by means of a trespass as in the case of 
larceny.8? Accordingly, where one obtains the pos- 
session of an automobile with the consent of the 
owner by means of fraud, intending at the time he 
received it to steal it, he is guilty of trespass and 
therefore of larceny for his subsequent conver- 
sion and not of embezzlement or larceny by the 
bailee,’8 and the result is the same where a con- 
version is committed by a former bailee after the 
termination of the bailment.*® Where a statute in 
defining embezzlement enumerates the fiduciary rela- 
tionships out of which the offense may arise,®° only 
those persons occupying to the owner of the auto- 
mobile one of the fiduciary relations specified in the 
statute can be guilty of the offense,®* and only the 
property which reaches. them by virtue of their trust 
can be the subject of it.®? 


Existence and nature of bailment. A statute 
79. Wilmott v. Southwell, supra. 
80. Bowen v. Wilson, 43 T. L. R. He 

L/h t 
81. Embezzlement generally see| 219 P 589. 

Embezzlement 20 C. J. p 405, 85. 
82. See statutory provisions. 
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tin, 538 Cal. A. 671, 200 P 808; Allen 
v. State, 94 Tex. Cr. 646, 252 SW 505. 
Phelps v. State, 25 Ariz, 495, 


Phelps v. State, supra. 
Elements of offense generally see 
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which penalizes larceny by a bailee contemplates the 
delivery of the property bailed so as to give the 
bailee complete control thereof,®* and does not apply 
where the property is merely given into the bare 
charge or custody of a person such as an agent or 
servant.°* Where a bailment is for a specific pur- 
pose and period, as for the delivery of an automobile 
to a garage, the bailment is terminated when the 
purpose is accomplished and the car delivered to the 
garage keeper,®> and the former bailee cannot there- 
after extend the existence of the prior bailment or 
create a new one, so as to make his subsequent con- 
version of the car an offense under a statute penal- 
izing larceny by a bailee.®® 

Ownership.°’ Where one having possession of a 
car with authority to sell it delivered it to accused 
with the privilege of selling it or returning it within 
a given time and accused failed to return it or pay 
for it, the person delivering possession of it to him 
was the owner within the meaning of the statute, so 
that accused could be found guilty of theft by the 
bailee.®® 

[§ 1332] b. Indictment or Information.®® Under 
general rules! a charge in the language of the statute 
creating the offense is ordinarily sufficient.2 It must 
be alleged that by virtue of a fiduciary relation 
accused acquired possession of the motor vehicle in 
question,® and where the charge is under a statute 
which specifies the fiduciary relations comprehended 
thereby,‘ it must allege the particular fiduciary rela- 
tion by virtue of which defendant acquired posses- 
sion of the automobile,® or facts disclosing such 
relation. The information or indictment must show 
that the ownership of the automobile involved is not 
in defendant,’ but need not positively negative own-- 


_ ership in defendant,® if the name of the owner to- 


gether with the fact of ownership is pleaded.2 The 
ownership must be alleged in one capable of owning 
property which might be the subject of embezzle- 
ment.’° Although the ownership of an automobile 
alleged to have been embezzled is properly laid in 


other to be driven a short distance 
to a garage where it was to be stored, 
the person to whom the car was in- 
trusted for such purpose was not a 
bailee, within the meaning of the 
statute, so as to take his subsequent 


{a] A statute defining the crime 
of larceny by bailee was intended to 
include that which is not larceny at 
common law. State v. Keelen, 103 
Or. 172, 2038 P 306, 204 P 162, 164. 

{b] Larceny and larceny by bailee 
(1) are separate and distinct offenses 
(State v. Keelen, 103 Or. 172, 203 P 
306, 204 P 162, 164; State v. Dooley, 
102 Or. 563, 203 P 304), (2) and a 
conviction for larceny by a bailee 
cannot be based upon an indictment 
charging larceny (State v. Dooley, 
supra). . 

83. Ariz.—Phelps v. State, 25 Ariz. 
495, 219 P 589. 

Cal.—Peo, v. Martin, 53 Cal. A. 671, 


200 P 808. ; 
Minn.—State v. Marx, 139 Minn. 
448, 166 NW 1082. 
Or.—State v. Dooley, 102 Or. 563, 


203 P 304. 

Tex.—Newman v. State, 97 Tex. Cr. 
460, 262 SW 80; Allen v. State, 94 
Tex. Cr. 646, 252 SW 505; Parkinson 
v. State, 87 Tex. Cr. 176, 220 SW 774. 

[a] Evidence held sufficient: (1) 
To sustain conviction of larceny by 
bailee. Newman v. State, 97 Tex. Cr. 
460, 262 SW 80. (2) To support con- 
viction for embezzlement. State v. 
Marx, 139 Minn. 448, 166 NW 1082. 
(3) To authorize finding that the in- 
tent to commit the offense existed at 
the time defendant removed the prop- 
erty from the county where the pros- 
ecution was instituted. Peo. v. Mar- 


Embezzlement §§ 4-22. 

86. Phelps v. State, 25 Ariz. 495, 
219 P 589; State v. Dooley, 102 Or. 
563, 203 P 304. 

87. See infra § 1404. 

Larceny and embezzlement distin- 
guished see Embezzlement § 3; Lar- 
ceny § 133. 

88. Pheips v. State, 25 Ariz. 495, 
219: P 589; State v. Dooley, 102 Or. 
563, 203 P 304. ‘ 

89. State v. Keelen, 103 Or. 172, 
203 P 306, 204 P 162, 164; State v. 
Dooley, 102 Or. 563, 203 P 304. 

[a] Tllustration, — Where the 
owner of an automobile had defend- 
ant drive it to a town and put it ina 
garage, where defendant’s rights 
over the automobile were to Cease, 
and afterward had his agent take 
possession of the car and order de- 
fendant to leave it alone, after which 
defendant took the car away the of- 
fense committed was larceny and not 
larceny by bailee. State v. Keelen, 
103 Or. 172, 203 P 306, 204 P 162, 164; 
State v. Dooley, 102 Or. 5638, 203 P 


304. 
90. See statutory provisions. 
91. Phelps v. State, 25 Ariz, 495, 


Z195P 589. 
92. Phelps v. State, supra. 
+ 93. State v. Keelen, 103 Or. 
203 P 306, 204 P 162, 164. 
94. State v. Keelen, supra, 
{a] Thus, where an automobile 
was turned over by the owner to an- 


172, 


conversion of the car out of the oper- 
ation of the larceny statute, See 


‘State v. Keelen, 103 Or. 172, 203 Pp 


306, 204 P 162, 164 (where the con- 
version occurred after the termina- 
tion of the transaction, whether it 
constituted a bailment or not). 

95. State v. Dooley, 102 Or. 563, 
203 P 304. 

96. State v. Dooley, supra. 

97. Ownership generally see Em- 
bezzlement §§ 7, 8. 

98 Allen vy. State, 94 Tex. Cr. 646, 
252 SW 505. 

99. Indictments or informations 
generally see Embezzlement §§ 54-77. 

1. See Indictments and Informa- 
tions § 268 text and note 12. 

2. Phelps v. State, 25 Ariz. 495, 
219 P 589; State v. Marx, 139 Minn. 
448, 166 NW 1082. 


3. Phelps v. State, 25 Ariz, 495, 
PAIRS) Bats) he 

4 See statutory provisions. 

5. Phelps v. State, 25 Ariz. 495, 


219 P 589, 

6. Phelps v. State, supra. 

[a] An information which merely 
alleges that defendant embezzled an 
automobile intrusted to him by a 
named company is defective. .Phelps 
v. State, 25 Ariz. 495, 219 P 589. 

7. Phelps v. State, supra. 

8. Phelps v. State, supra. 

9. Phelps v. State, supra. 

10. Phelps v. State, supra. 

[a] Company. — An _ information 
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the person having legal title, it is not essential that 
the person named as owner have the title to the 
motor vehicle involved,!? and an indictment charg- 
ing theft by the bailee of an automobile which was 
the property of a named person is not defective, 
although the person named as owner was only in 
possession of the car under authority of the owner 
with a right to dispose of it.1% 
[§ 1333] 14. Exceeding Lawful Speed—a. Exist- 
ence, Creation, and Nature of Offense—(1) In Gen- 
eral. In many jurisdictions there are statutes or 
ordinances which regulate the speed of motor vehi- 
cles on the public highways and make it an offense to 
violate their provisions.!4 It is, of course, essential 
that a statute in order to authorize a punishment 
for excessive speeding must create such an offense.?® 
Excessive speed as reckless driving. Where a 
statute prohibits the reckless or negligent operation 
of a motor vehicle and provides that driving in 
excess of specified speeds shall constitute a violation 
of the statute, the offense created is that of reckless 
driving?® and has been considered under that head.1* 
[§ 1334] (2) Construction and Operation of Stat- 
utes—(a) In General. A speed regulation is to be 
construed in accordance with the intent of the legis- 
lators as ascertained from the object to be obtained 
and the evil to be remedied,'® and since the purpose 
of such laws is to prevent damage to the life or limb 
of any person, and to insure the safety of any 
property which may be on the highway,’® a construc- 
tion will be adopted which will tend to attain such a 
result.2° Where various parts of a statute regulat- 
ing the speed of motor vehicles become operative at 
different times, a provision which defines the mean- 


ings of various terms thereafter used in the subse- | 
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queat, parts of the statute, and which went into 
effect at an earlier period, becomes applicable to 
the other provisions of the act whenever the latter 
go into effect.?+ 

[§ 1335] (b) Separate Offenses. Sometimes stat- 
utes and ordinances prescribe different rates of 
speed,22 in which event a single act of speeding 
may constitute an offense both under a municipal 
ordinance and the state law,?* although a separate 
conviction for each offense may not be authorized.4 
Where a statute prescribes different rates of speed 
for designated districts or localities, each provision 
creates a separate and distinct offense,?> and the rule 
is the same where a speed regulation is contained in 
a section of the statute dealing with matters of 
regulation other than speed.”® 

[§ 1336] (c) Erection of Speed Signs. Where a 
statute which establishes a maximum speed limit of 
general application fixes a lower rate of speed for 
highways in dangerous or closely built-up sections, 
au requires the local authorities to erect signs on 
the highways where the lower speed rate is to pre- 
vail,?7 the erection of such signs, in conformity 
with the requirement of the statute, is a condition 
precedent to the effectiveness of the lower speed 
limit within such areas.?* Accordingly, if such signs 
are not erected, the maximum speed rate established 
by the statute prevails,?® and the operation of a 
vehicle on the highway at such a point in excess of 
the reduced or lower rate of speed but within the 
maximum rate does not constitute an offense in 
violation of the statute.*° The proper placing of the 
prescribed signs constitutes actual notice to a motor- 
ist of the reduced or lower speed limit?! whether 


which charges that defendant embez- 
zled an automobile with which he 
was intrusted by a named company 
is insufficient for failure to allege 
that the company was a corporation 
or other legal entity. Phelps v. State, 
95 Ariz. 495, 219 P 589. 

11. Peo. v. Martin, 53 Cal. A. 671, 
200 P 808; Newman v. State, 97 
Tex. Cr. 460, 262 SW 80. 

[a] Application of rule—(1) A 
bill of sale by the lessor of an auto- 
mobile to a bank to secure a debt 
does not pass title in the automobile 
to the bank, and hence in a prosecu- 
tion of the lessee for embezzlement 
of the automobile ownership was 
properly alleged in the lessor. Peo. 
v. Martin, 53 Cal. A. 671, 200 P 808. 
(2) Proof that defendant, charged 
with stealing a car which he rented 
for an hour, applied to one in charge 
of it for rental, and was directed to 
such person’s brother, owner of the 
car, with whom the rental contract 
was actually made, is not at vari- 
ance with an allegation of ownership 
in such brother. Newman vy. State, 97 
Tex. Cr. 460, 262 SW 80. 

12. Allen v. State, 94 Tex. Cr. 646, 
252 SW 505. And see supra note 98. 

13. Allen v. State, 94 Tex. Cr, 646, 
252 SW. 505. ae 

14. See statutory provisions. ’ 

[a] In Massachusetts the earlier 
statutes (St. [1902] c 315 § 1; St. 
[1903] e@ 473 § 8) expressly pro- 
hibited the running of an automobile 
at a rate of speed exceeding a cer- 
tain number of miles therein speci- 
fied; but a different standard was 
later adopted based upon a speed 
that is reasonable and proper under 
the circumstances (St. [1906] ec 412, 
reénacted in St. [1909] c 534 § 16). 
Com. v. Cassidy, 209 Mass. 24, 95 NE 
214. 

[b] In New York, an earlier stat- 
ute (L. [1909] ¢ 30 art 11) prohibited 
a speed in excess of a specified num- 


ber of miles per hour but the later 
statutes require the operation of mo- 
tor vehicles in a careful and prudent 
manner and at a rate of speed so as 
not to endanger the life, limb, or 
property of any person (Highway L. 
§ 287 subd 1, as added by L. [1910] 
ec 374, and amended by L. [1922] c¢ 
534 § 4). Peo, v. Carrie, 122 Misc. 
753, 204 NYS 759. 

[cl Repeal.—(1) A statute regu- 
lating the speed of motor vehicles 
may be repealed by a subsequent 
statute, although the word “repeal” 
is not expressly stated therein, if 
such is the legislative intent.. Ex 
p. Wright, 82 Tex. Cr, 247, 199 SW 
486. (2) Where a later speed regu- 
lation is complete in itself, and is in 
its practical operation independent 
of a former statute covering the 
same subject, it is not ordinarily 
deemed to have a merely cumulative 
effect but is construed to operate as 
a repealing statute. Rockingham 
County v. Chase, 75 N. H. 427, 71 A 
634. (3) Where a repealing statute 
fixes the rate of speed at which mo- 
tor vehicles may be operated and is 
applicable to the whole state and to 
all towns and municipal corpora- 
tions therein, it supersedes and re- 
peals the municipal speed regulations 
enacted under authority of the re- 
pealed statute. Hx p. Wright, supra. 
(4) Where a statute which partly 
repealed a prior enactment merely 
prohibits the operation of a vehicle 
at a speed that is not careful and 
prudent it does not Supersede a mu- 
nicipal ordinance establishing a fixed 
speed limit, which was enacted under 
authority of the earlier statute. Peo. 
WE dtgmerald, 101 Mise. 695, 168 NYS 
9 


Validity see supra §§ 35-43. 

15. Peo. v. Ellis, 88 App. Div, 471, 
85 NYS 120. ° 

[a]. Hence, where a statute merely 
provides that no city ordinance or 


regulation shall require an automo- 
bile to be operated at less than a 
stated speed and does not purport 
to fix a rate of speed or make it a 
crime to exceed any particular rate, 
no offense of unlawful speeding is 
thereby created. Peo. 
App. Div. 471, 85 NYS 120: 


16. See supra § 1226. 
17. See supra §§ 1265-1289. 
18. Elsbery v. State, 12 Ga. A. 86, 


76 SE 779. 


19.. Elsbery v. State, supra. 
20. Elsbery v. State, supra. 
21. Com. v. Cassidy, 209 Mass. 24, 


95 NE 214. 

22. See statutory provisions. 

23. Peo. v. Prison Keeper, 190 N. 
Y. 315, 83 NE 44; Peo. v. Fitzgerald, 
101 Misc. 695, 168 NYS 980. 

Same act constituting different 
offenses see supra § 1227. 

24. See infra § 1364 note 48. 

25. Byrd v. State, 59 Tex. Cr. 513, 
129 SW 620. 

26. Peo. v. Colon, 85 Misc. N 
148 NYS 321; Rex v. Jones, [1921] 
1 K. B. 632; Rex v. Cavan, [1914] 2 Ir, 
150; Rex v. Wells, 20 Cox @ CG 671. 


27. See statutory provisions. 
28. Peo. v. Prison Keeper, 190 N. 
Y., 315, 88 NE. 44; Com. v. Moller, 


50 Pa, Super. 366; Com. ‘v. Vollmer; 
25,Pa. Dist. 1070. See Peo. v. Un- 
termyer, 153 App. Diy, 176, 188 NYS 
334 (holding posting of signs in cities 
of first class not necessary under 
Motor Vehicle L. [L. (1910) ce 374] 
art 11). 

Warning of speed limit generally 
see supra § 43. 

29. Com. v. Moller, 50 Pa. Super. 
366; Com. v. Vollmer, 25 Pa. Dist. 1070: 


30. Peo. v. Prison Keeper, 190 N. 


¥. 315, 83 NE 44; Peo, v. Hayes, 66 
Misc. 606, 124 NYS. 417; Com, v. 
Moller, 50 Pa. Super. 366; Com. v. 
Vollmer, 25 Pa. Dist. 1070. ; 
31. Peo. v. Hayes, 66 Misc. 606, 
124 NYS 417. 


a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


v. Hillis, 88 | 
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seen or not,®? but such signs must be constructed in 
the manner and form required by the statute.** 

[§ 1337] (d) Definitions. Generally, the words 
‘‘motor vehicle,’’ as used in a statute regulating the 
speed of motor vehicles, are sufficiently broad and 
comprehensive to include automobiles,*4 and the 
words ‘‘ride or drive’’ are broad enough to apply 
in the ease of motor cycles or automobiles when 
ridden. or driven. However, the term ‘‘motor 
vehicle,’’ as defined in some statutes,°° is not 
synonymous with the word ‘‘automobile,’’*? and 
where such a statutory definition by its terms ex- 
cludes machines which, in accordance with the 
proper, current, and accepted use of the word, may 
well be automobiles, an information charging a per- 
son with unlawfully operating ‘‘an automobile’’ 
does not, with the certainty required in criminal 
pleadings,?® show a Violation of this statute.*® The 
words ‘‘publie road or highway,’’ in such a statute, 
are synonymous with, or at least include, a public 
street,#° and the expression ‘‘territory contiguous 
thereto’’ refers to the land lying immediately upon 
or adjacent to such highway.*! The word ‘‘descent’’ 
as used in a speed regulation has been interpreted to 
mean, within the legislative intént, such an incline 
on the highway as is commonly denominated a 
‘chill.’’42, In addition, various terms used in con- 
nection with the regulation of the speed of motor 
vehicles have been the subject of express definition.** 

[§ 1338] (3) Grade of Offense. Ordinarily a 
violation of the laws regulating the speed of motor 
vehicles is a misdemeanor.** Thus, where the offense 
of driving an automobile at an excessive rate of 
speed is not punishable by imprisonment jn the state 
prison, it is a misdemeanor and not a felony,*® but 
where a statute also authorizes the graver punish- 
ment, the offense may constitute either a misde- 
meanor or a felony.*® However, under some stat- 
utes,‘7 a first violation of the speed laws is penalized 
by permitting a suit against the violator to recover 


238. (2) Public 
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[42 C.J.] 1848 
a fine imposed by the statute,#® and it is only a 
second offense, committed after a former conviction, 
that is punishable in a criminal prosecution as a 
misdemeanor.*? 

[§ 1339] (4) Under Particular Statutes—(a) 
Speed in Excess of Specified Limit. Many statutes 
or ordinances expressly prohibit the running of a 
motor vehicle upon the public streets or highways 
generally, or in described areas, at a rate of speed 
greater than a specified distance within a given 
time,°° for example, making it an offense to operate 
a motor vehicle in excess of the prescribed rate of 
speed upon a public highway,*! in a public park,®? 
or in a closely built-up portion of a village or city,®? 
or within the limits of a town,°4 or upon approach- 
ing and traversing a sharp curve in the road,®> or 
in turning a corner of meeting highways,®* or in 
crossing such intersections,®>” or in driving down a 
descent or incline in the road.®8 

Passing other vehicles. Some statutes provide 
that the person operating a motor vehicle shall, upon 
approaching another vehicle, animal, or person, re- 
duce-the speed of the vehicle to a specified rate of 
speed and shall not exceed such speed until entirely 
past such vehicle, animal, or person.®® In constru- 
ing such a statute, in which the rate of speed in 
passing was fixed at eight miles per hour, the speed 
limit was held not to apply to the passing of a horse- 


’ drawn vehicle proceeding in the same direction.®® 


Distance traveled. Where a statute limits the 
lawful rate of speed to a certain distance in a 
specified time, as, for example, one mile in a given 
number of minutes, or a given number of miles per 
hour,®*t that which is prohibited is the excessive 
rate of speed and not its continuance for any speci- 
fied distance,®* and it is, therefore, not necessary to 
constitute the offense that defendant should have 
operated his car at the excessive speed for the space 
of a full mile.* 

[§ 1340] (b) Speed Greater than Reasonable, Etc. 


Cas 267, 12 BastLR 535. 


32. Peo. v. Hayes, supra. | highway. Peo. v. 
33. Peo. v. Hayes, supra. : Hayes, 66 Misc, 606, 124 NYS 417. - Devereaux vy. State, 26 Ga. A. 
[a] Tlustration.— “The evidence] (3) Intersecting way. Com. v. Cas-| 429, 106 SE 739. 
as to the erection of a sign at the! sidy, 209 Mass. 24, 95 NE 214. (4) 56. Peo. v. Colon, 85 Misc. 229, 148 
place where the excessive speed is}Closely built up. Peo.. y. Hayes,| NYS 321. 
charged shows that the sign con-|Supra; State v. Buchanan, 32 R. I. 57. Alabama City v. Allen, 21 Ala 
‘tained only the words, ‘slow down| 490, 79 A 1114. (5) Speed trap.| A. 332, 108 S 267. a 


to ten miles,’ but does not disclose 
that the sign contained, ‘an arrow 
pointing in the direction where the 
speed is to be reduced.’ The statu- 
tory requirements were, therefore, not 
met. Neither the words nor the arrow 
could be omitted.’”’ Peo. v. Hayes, 66 
Misc. 606, 611, 124,NYS 417. 

Trivial variations in sign as 
ground for new trial see infra § 1365 


62 [a]. 
ned silos v. State, 96 Oh. St. 245, 


34. 
NE 229. 
oe State v. Peterson, (R. I.) 69 A 


35. 
1064; State v. McCabe, (R: I.) 69 A 
1064; State v. Durfee, )(R..1.).,69., A 
1064; State v. Samuels, (GRA i re) 


064; State v. Knott, (R. I.) 69 A 
crit State v. Smith, 29 R. I. 245, 69 


A 1061. ‘ a 

36. See ppeausers) provisions; and 
i te 4 al. 
es "Browh v. State, 10 OhNPNS 
2385 

. See infra § 1351. 

ge. Brown v. State, 10 OhNPNS 

pee Schier v. State, 96 Oh. St. 245, 
E 229. 

a Ex p. Slaughter, 92 Tex. Cr. 
212, 243 SW 478. 


42. Elsbery v. State, 12 Ga. A. 86, 
TOME ACO ae ay 

43. See statutory provisions. 

[a] Statutory definitions of: (1) 
Motor vehicle. Peo. v. Falkovitch, 
280 Ill. 321, 117 NE 398, AnnCas1918B 
1077; Brown v. State, 


10 OhNPNS N 


Fleming v. Orange County Super. Ct., 
196 Cal. 344, 238 P 88. 

44, Wdberg v. Johnson, 149 Minn. 
395, 184 NW 12; Goodwin v. State, 
63 Tex. Cr. 140,188 SW 399; Maxon 
v. State, 177 Wis. 379, 187 NW 753, 
21 ALR 1484; Du Cros v. Lambourne, 
[1907] 1 K. B. 40. 

45. Com. v. Sherman, 191 Mass. 
439, 78 NE 98. 

46. Wagner v. State, 114 Nebr. 171, 
206 NW 7382. 

47. See statutory provisions. 

48. Com. v. Pfeiffer, 35 Pa. Co. 476. 

49. Com. v. Pfeiffer, supra. 

50. See statutory provisions. 

Reasonable and proper speed clause 
as modifying specific speed limit see 
infra § 1342 note 80. 

51. Buchanan v. State, 185 Ind. 
222, 113 NE 726; Martin v. White, 
(U9TO Tle how ee obo. we Worle: sys 
Mitchell, Lieto) S. C. (J.) 94; Staun- 
ton v. Coates, 27 Cox C. C,. 663; Mar- 
Shalev Lord: 7 erCoxece. UOsurr adr 
Plane? Vw Macks) aluCox iC... Clay: 
Parkes v. Cole, 127 L. T. Rep. N. S. 
152; Jessopp v..Clarke,” 99° 1. "T)) Rep: 
N. 8S. 28; Martin v. Brooman, 25 T. L, 
R. 783; Beresford v. St. Albans, 22 
PUN Crom Fost gan 

Rex v. Plowden, [1909] 2 K. B. 
269. 
53. Peo. v. Hayes, ‘66 Misc. 
124 

54. Com. v. Sherman, 191 Mass. 

439, 78 NE 98; Rex v. Barker, 47 


52. 
606, 
NYS 417. : 
S. 248,°12 DomLR 346, 21 CanCr 


58. Elsbery v. State, 12 Ga. A. 86, 
76 SE 779. 

59. See statutory provisions. 

60. State v. Pfeifer, 96 Kan. 791 
153 P 552. ; 

[a] Reason for rule.—‘This stat- 
ute [L. (1918) ¢ 65] gives the mo- 
torist the right to overtake and pass 
a horse-drawn vehicle, and it js 
physically impossible to overtake and 
pass such vehicle if the provision 
reducing his speed to eight miles an 
hour applies to his right to pass 
persons riding in a horse-drawn vehi- 
cle driven and going in the same 
direction. There must be room for 
a common-sense interpretation of 
this provision of the statute. Cer- 
tainly the legislature never intended 
that a motorist should dawdle along 
behind a horse and buggy on the 
public road under all circumstances 
if the speed of the latter were such 
that an automobile could not pass 
without exceeding eight miles an 
hour.” State v. Pfeifer, 96 Kan, 791 
793, 158 P 552. : 

61. See statutory provisions. 

62. Com. v.. Pfeiffer, 85 Pa. Co, 


476. 

63. Com. v. Pfeiffer, supra. 

[a] Reason for rule—‘‘The act 
would fail of its purpose to protect 
the lives and property of citizens on 
the public streets and highways if jt 
could not punish a reckless driver: 
merely because he had checked his 


1844 [42 C.J.] 
—aa. In General. A statute which makes it an 
offense to operate a motor vehicle on the public 
highways at a rate of speed greater than is reason- 
able and proper, having regard to traffic and the 
use of the way, or so as to endanger the property, 
life, or limb of any person,* is intended as a regula- 
tion of the speed of automobiles on highways,® and 
has been held not to apply to the mistake of a green 
driver, who, while learning to operate an automobile, 
unintentionally backed his car upon the sidewalk.®® 
The phrase ‘‘having regard to the traffic,’’ as used 
in the statute, means the traffic on the road and not 
merely the traffic within a short distance of the 
speeding vehicle,®? and it is therefore not essential 
to the commission of the offense that any vehicle or 
person using the highway was interrupted, inter- 
fered with, incommoded, or otherwise affected by 
the speed at which defendant was driving.®® The 
words ‘‘the use of the way’’ refer to the use— 
potential as well as actual—then being made of the 
road by all entitled to use it.°® Similarly, where the 
regulation forbids driving at any speed greater than 


is reasonable and proper, ete., to the common danger. 


of passengers, it 1s not necessary that there were 
passengers on the highway at the time or that any 
passenger was in danger.’° Under a statute pro- 
hibiting a rate of speed greater than reasonable and 
proper having regard to traffic, the use of the way, 
‘Cand the safety of the publie,’’+ the word ‘‘pub- 
lic’? comprehends the entire community exposed to 
the risk of the unreasonable speed.” 

[§ 1341] bb. Prima Facie Evidence Provisions. 
Where a statute contains a proviso that the driving 
at a speed in excess of a given rate upon the high- 
ways generally, or in designated areas, shall consti- 
tute prima facie or presumptive evidence of a rate 
of speed that is greater than is reasonable or proper 
under the law,*® it does not establish an absolute or 
fixed speed limit in any locality at which automo- 
piles may be operated,’* but the offense consists in 
the driving of an automobile at a rate of speed 
greater than is reasonable and proper with regard 
to the circumstances named in the statute irrespec- 
tive of any particular rate of speed.7© Thus the fact 
that the rate specified in the prima facie clause has 
been exceeded does not in itself establish an 
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offense,’® for if the presumption arising from such 
excessive speed is overcome by evidence that the 
automobile was operated at a reasonable and proper 
rate under the circumstances, there has been no 
violation of the statute.” And, on the other hand, 
if an automobile is operated at a speed greater than 
is reasonable or proper, it may constitute an offense, 
even though the actual speed of the vehicle was less 
than the rate set out in the prima facie clause.7® 

[§ 1342] cc. Maximum Rate of Speed Provision. 
Where a statute provides that a motor vehicle shall 
not be operated at a greater speed than is reasonable 
and proper with regard to circumstances named, or 
in any event upon the public highway in designated 
localities at a greater than a specified rate of 
speed,’® the ‘‘reasonable and proper’’ clause does 
not enlarge the maximum rate established by the 
statute but is a limitation on the right to operate at 
such a rate,°° and the driving of an automobile at 
a speed in excess of the maximum rate prescribed 
for the particular locality constitutes an offense 
under the statute irrespective of any question as to 
whether such speed was reasonable and proper.®+ 

[§ 1343] (c) Speed Faster than Common Travel- 
ing Pace. Under some statutes it is an offense to 
ride or drive a motor vehicle faster than a common 
traveling pace upon any public street or highway.®? 
The words ‘‘a common traveling pace,’’ as used in 
the statute, mean a pace which is reasonable and 
proper considering the place and circumstances, that 
is, an ordinary pace of one which is recognized by 
reasonable men as a common traveling pace.*? 

[§ 1344] b. Intent. A statute which makes it an 
offense to operate a motor vehicle at a greater than 
a specified rate of speed does not make the intent of 
the driver an element of the offense,*+ and the only 
intention necessary to render a violator liable is 
the doing of the prohibited act.8° However, it has 
been held that, where the statute creating the offense 
provides punishment only for a willful violation,%¢ 
no offense has been committed unless the act of 
speeding was willfully done.§? 


[§ 1345] c. Persons Liable.** Ordinarily, the only - 


person liable for a violation of a speed statute is 
the one who was actually operating the ear at the 


time.*° However, one who, being present in the ear, * 


A 1064; 


unlawful speed within a few feet of UO 


the mile limit.” Com. v. Pfeiffer, 35 
Pa. Co. 476, 479. ie 
64. See statutory provisions. 


65. Peo, v. Ribstein, 234 Ill. A. 


66. Peo. v. Ribstein, supra. 
Eva Smithitv, Boon 19) Cox Ce C: 


68. Smith v. Boon, supra. 

69. Com. v. Bosworth, (Mass.) 153 
NE 455. See Elwes v. Hopkins, 
[1906] 2 K. B. 1 (where evidence as 
to traffic which might’reasonably be 
expected to be on the road was ad- 


itted). 
70. tay hew v. Sutton, 20 Cox C. 
ec 


sO. 
71. See statutory provisions. 
72. Com. v. Bosworth, (Mass.) 153 
NE 455. Me. 
73. See statutory provisions. 
Conviction under statutory pre- 
sumption see infra § 1358. 
Violation of statute as question of 
law or fact see infra § 1362. 
74. Peo. v. Lioyd, 178 Ill. A. 66; 
Gom. v. Cassidy, 209 Mass. 24, 95 NBD 
214; Peo. v. Mellen, 104 Misc. 355, 
172 NYS 165. 
75. Peo. v. Lloyd, 178 Ill. A. 66; 
Com. v. Cassidy, 209 Mass, 24, 95 NE 


214. 
76. See infra § 1358. 


Peo. v. Dloyds L718" tls vA] 66; 
sr v. Cassidy, 209 Mass. 24, 95 NE 


78. Com. vy. Cassidy, supra. 

79. See statutory provisions. 

80. Snipes v. State, (Miss.) 109 
S 722; State v. Buchanan, 32 R. I. 
490, 79 A 1114; Byrd v. State, 59 Tex. 
Cr. 513, 129 SW 620. 

81. Snipes v. State, (Miss.) 109 
S 722; State v. Buchanan, 32 R. I. 

rule. — ‘‘The 


4910; 79) (Ar 1114. 

[a] Discussion of 
statute prohibits persons from oper- 
ating motor vehicles in any event on 
any public highway, where the terri- 
tory is closely built up, at a rate of 
speed greater than fifteen miles per 
hour. This is the standard by which 
all must be measured. Any excess of 
speed, however slight, constitutes an 
infraction of the statute, notwith- 
standing the fact that care was ex- 
ercised by the operator to have his 
machine under perfect control, and 
that he was operating the same safely 
and in a manner that, except for the 
prohibition of the statute, would have 
been reasonable.” State v. Buchanan, 
32) Rv te 490; 496, 79, A 1114. 

82. See statutory provisions. 

83. State v. Peterson, (R. I.) 69 
A 1064; State v. McCabe, (R. I.) 69 
A 1064; State v. Durfee, (R. I.) 69 


State v. Knott, 
on GN etrae v. Reed CR. I.) 69 
: ate v. Smith, STs 
69 A 1061. re eme 
3 We eke Vv. Bh ON 188: | E11, TAS 
; Goodwin vy, ate, 63 : ; 
138 SW 399. tS ke ae 
Gan ae pn Ree eg 188 Tlli vAee2: 
oodwin y. Ate 63 Wlexs A 
138 SW 399. ie 
[a] Reason for rule—‘Very few 
people in driving a car have an evil 
intent, but the Legislature, in the 
protection of the public, has decreed 
it wise to limit the speed at which 
these cars may run, and each one is 
required to keep within that limit.” 
Goodwin v. State, 68 Tex. Cr, 140 
142, 138 SW 399. ‘ : 
86. See statutory provisions. 
aah Peo. v. Ribstein, 234 Til, A. 


(CR. I.) 69 


440. ‘ 
88. Violation by govern 

wagon see supra § 29. Tae aia 
89. Com. v. David, 15 Pa. Dist. 793. 
[a] Illustration.—Where a licensed 

operator lent his tags to one who 

exceeded the speed limit but escaped 

arrest by avoiding identification, he 


cannot himself be convicted of’ ex- 


ceeding’ the speed limit. 

David. Ale Pa. Dist. 793. 
riving under duress as de 

see infra § 1346. ‘ le 


Com, v. 


For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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such as the owner, participates in, or is Pepasibis 
for, the machine’s being run at the illegal rate of 
speed may also be guilty. 80 Where the offense is a 
misdemeanor,®! all who participate in its commis- 
sion are principals and may be charged and con- 
victed as such. 

Under a statute which prohibits the owner of a 
motor vehicle, who is riding therein, to cause or 
permit it to proceed at a greater speed than that 
prescribed,®* an owner riding in his automobile is 
liable for a violation by his chauffeur of a regula- 
tion as to speed at which a street corner may be 
turned.°4 

Exemptions. Police officers in the discharge of 
their duty®®> or members of the military or naval 
service of the United States acting in case of mili- 
tary necessity in time of war®® are not chargeable 
with a violation of speed regulations, although no 
specific exemption may be made in their favor.%? 
A physician is not exempt from such regulation un- 
less the regulation so provides,®® although he may 
sometimes be excused, within the discretion of court, 
for a violation committed while hastening to a bona 
fide emergency case.°? 

[§ 1346] d. Defenses. Control of the vehicle by 
a third person riding in it does not relieve the driver 
from liability,! unless he was acting under duress.” 
The exercise of care by accused is not a defense to 
driving at a speed in excess of the maximum fixed by 
statute,’ although it may be where the charge is of 
operating a vehicle at a speed greater than reason- 
able and proper under the circumstances.* Viola- 
tions by other drivers without molestation are no 
defense,® nor is the fact that speed was occasioned 
by an attempt to elude service of a warrant.® If a 
statute creating the offense is repealed without a 
saving clause, there can be no prosecution or punish- 
ment for a violation of it before the repeal,’ even 
though a prosecution has been begun,® and, of 
course, where the repealing statute went into effect 
before the commission of the offense no prosecution 
or conviction can be maintained.® A 
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[§ 1347] e. Arrest of Offender.1° Where. a viola- 
tion of the speed laws amounts to a misdemeanor'+ 
and the statutes so authorize,? a peace officer’® or 
a private citizen,'* in whose presence such violation 
is committed, may arrest the offender without a war- 
rant. However, the offense must be committed in 
the presence of the officer*® and the arrest, in order 
to be valid, must be made when the offense was com- 
mitted,t® or within a reasonable time thereafter 
under the circumstances,!? or on fresh and imme- 
diate pursuit of the offender.18 Under some stat- 
utes!® a village police officer may, upon the violation 
of a village speed ordinance in his presence, pursue 
the offender and arrest him outside the village limits 
without a warrant.?° 

[§ 1348] f. Notice of Intended Prosecution. 
Where a statute provides that a person prosecuted 
for violating the speed law shall not be convicted 
unless he is warned of the intended prosecution at 
the time the offense is committed, or unless notice 
of the intended prosecution is sent to him or the 
owner of the car,” there can be no conviction unless 
a sufficient warning or notice within’ the require- 
ment of the statute is given.?” 

[§ 1349] g. Second Offenses.2? Where a statute 
provides a heavier punishment for a second offense, 
the former conviction constitutes an element of the 
aggravated crime.*4 The arrest and arraignment of 
a person under a charge of excessive speeding as for 
a first offense does not bar or invalidate a commit- 
ment under a second arraignment before the same 
or another magistrate for the same act charged as a 
second offense.”® 

[§ 1350] h. Limitations. A prosecution for viola- 
tion of the speed laws must be commenced within 
the period fixed by the statute of limitations.?® 

[§ 1351] i. Indictment, Information, or Complaint 
—(1) In General. The rules as to the form and 
sufficiency of complaints, informations, and indict- 
ments generally’? apply in prosecutions for viola- 
tions of the speed laws.?8 All the essential elements 
of the crime as defined by the statute creating it 


90. Com. v. Sherman, 191 Mass, 
439, 78 NE 98; Du Cros v. Lambourne, 
{1907] 1 K. B. 40. 

91. Grade of offense see 


1338. ' 
; 92. Com. v. Sherman, 191 Mass. 
439, 78 NE 98; Du Cros v. Lambourne, 
[1907] ce B. 40. 

Liability of accessaries in misde- 


meanors generally see Criminal Law 


supra 


93. See statutory provisions. 

94. Peo. v. Colon, 85 Misc, 229, 148 
NYS 321. 

95. State v. Gorham, 110 Wash. 
330, 188 P 457, 9 ALR 365. 

96. State v. Burton, 41. R. I. 303, 
103 A 962, LRA1918F 559. 

97. Liability for negligence see 
Supe §§ 764-773. 

8. Peo. v. Seidler, 107 Misc. 67, 

116 NYS 677. 

99. Peo, v. Seidler, supra. 

1. Goodwin v. State, 63° Tex. Cr. 
140, 138 SW 399. 

2. Goodwin y. State, supra. 

3. State v. Buchanan, 32 R. I. 490, 


TA S114. 
4 State v. Buchanan, supra 


5. Peo. v. Beak, 291. Ill. 449, 126 
NE 201. 
6 State v. Freeman, 122 Me. 294, 


119 A 668, 29 ALR 881. 

7, Ex p. Wright, 82 Tex, Cr. +247, 
199 SW 486. 

8 Ex p. Wright, supra. 

9. Ex p. Wright, supra. 

10. Arrest generally see Arrest 5 
(OVO ome) 

11. Grade of offense see 


[42 C. J.—85] 


supra 


§ 1338. 

12. See statutory provisions. 

[a] In New York either a private 
citizen or an officer without a war- 
rant may arrest an automobilist for 
the violation of a village speed ordi- 
nance. Peo. v. Averill, 124 Misc. 383, 
208 NYS 774, 

13. Peo. v. Averill, supra; Peo. v. 
Fitzgerald, 101 Misc. 695, 168 NYS 
930; Oleson yv. Pincock, (Utah) 251 


2 en 
Peo. v. Averill, 124 Misc. 383, 
280 tuys 774. 

15. Peo. Vv. Averill, supra; Oleson 
v. Pincock, (Utah) 251 P 23. 

16. Oleson v. Pincock, supra, 

17. Oleson v. Pincock, supra. 

18. Peo. v. Averill, 134 Neca 383, 
208 NYS 774; Oleson v. Pincock, 
(Utah) 251 P 23. 

19. See statutory provisions, 

20. Peo. v. Averill, 124 Misc. 383, 
208 NYS 774. 

21. See statutory provisions. 

[a] Applicability of provisions.— 
Motor Car Act (1903) § 9 subs 2 only 
requires warning or notice, of an in- 


-tended prosecution to be given in the 


ease of an offense against that sec- 
tion itself, and does not require such 
notice or warning for offenses under 
other provisions of the act. Staun- 
ton, Vaecoaves, 27 Cox Cz ©: 663: 


22, Hughes v. Nimmo,’[1910] S. C. 
(J.) 45; Parkes v. Cole, 127 La T, 
Rep. N. S. 152. 

[a] Warning held sufficient, — 


Jessopp v. Clarke, 99 Lyi TeRep, N.S: 
28, 


[b] Warning held insufficient.— 
Parnes Vv. Cole, 12%: L., Reps Na Ss 


[ec] Notice held sufficient.—Beres- 
ford .v. St. Albans, 22°. i. Re a. 
[dad] Notice held insufficient. — 


oes Vv. Nimmo, (19107 S4G; Ge 


[e] Service of notice.—(1) The re- 
quired notice will be deemed to have 
been sent, within the meaning of 
the statute, if it is sent by post 
and posted, but service may be made 
in other modes if the requirement 
of the statute is satisfied. Martin v. 
Breoman, 25 T. lA-R. T8385 i)ySuch 
notice or warning must be proved by 
the prosecution. Dickson v. Steven- 
sonwiHO12] SS. Cacde) ets 

23. Former jeopardy generally 
see Criminal Law §8§ 359-490. 

24 Ex p, Burns, 68 Misc. 299, 125 
NYS 86. 

25. Ex p. Burns, supra. 

Punishment for successive speed 
violations see infra § 1364. 

26. Peo. v.. Ribstein, 234 Ill <A. 
440: (Peo. a Vs), Hoods i$? nT, cA 33% 
Buchanan v. State, 185 Ind. 222, 113 
NW 726. 

Limitations of prosecutions gen- 
erally see Criminal Law §§ 340-358. 

27. Complaint or information in 
summary criminal prosecutions gen- 
erally see Criminal Law §§ 642-649. 

Indictments and informations gen- 
erally see Indictments and Informa- 
tions 31 C. J. p 548. 

28. See cases infra this section; 
and §§ 13852-1355, 


1346 [42 C.J.] 
must be alleged®® with certainty®® so as to inform 
accused of the charge which he has to meet.** 

Bill of particulars. Subject to the general rules 
pertaining to the allowance of bills of particulars in 
criminal prosecutions,?? where a party accused of a 
speed violation cannot prepare his defense because 
of lack of information or particularity in the aver- 
ments of the charge, he may demand a bill of par- 
ticulars,?* and upon a proper showing the prosecut- 
ing attorney will be required to furnish him the 
same.°*4 

[§ 1352] (2) Following Language of Statute. 
Genérally a complaint, information, or indictment 
charging the offense of unlawful speeding in the 
language of the statute or ordinance creating the 
offense,®® or in substantially similar language,*® is 
sufficient. However, where such statute or ordi- 
nance fails to set out the facts constituting the 
offense sufficiently to apprise accused of the precise 
nature of the charge against him*’ or so that he may 
be able to avail himself of his acquittal or convic- 
tion as a protection against further prosecution for 
the same offense,?& a more particular statement of 
the necessary facts will be required in the charge.*® 


[a] Necessity of written informa- | ¢ 
tion.— (1) A defendant in a Speeding | it. 


MOTOR VEHICLES 


on appeal from a conviction to quash 
State v. Hall, 64 Wash. 99, 116 


Cs * 


[§§ 1351-1353 


[§ 1353] (8) Particular Averments. An informa- 
tion must identify the particular law whose pro- 
vision defendant is charged with violating,*® and 
where the offense is created by an ordinance enacted 
under a statute prescribing certain conditions prece- 
dent to the operation of such ordinance,*! the in- 
formation must set forth the due adoption of the 
ordinance’? and the performance of all the require- 
ments of the statute.** 

Erection of speed limit signs. Where the effec- 
tiveness of a local speed regulation depends upon 
the placing of speed limit signs on the highway,** 
the information must allege the erection of a sign 
with the inscription required by the statute at the 
place where the excessive speed was to be reduced.*® 
However, where the statute required the placing of 
such signs only in certain territories outside of city 
limits,*® the erection of the signs need not be alleged 
when the charge is of speeding within the city 
limits.47 

Intent. If required by the statute*® an informa- 
tion in an unlawful speed prosecution must charge a 
willful violation of the speed law.*9 

Place.°° Generally where the commission of the 


Wash.—State v. Randall, 107 Wash. 
695.11 820P 5675: 


prosecution is entitled to a written 
information clearly stating the exact 
crime with which he is charged, 
even though a written information is 
not expressly required by the crimi- 
nal procedure statutes. Peo. .v. Bell, 
TEES BSCS BY SU INE NE AOS Sis (A) 
Where an alleged violation of a speed 
ordinance was committed in the pres- 
ence of a city police officer on a 
public highway, so that under Code 
Cr. Proc. § 177 no information was 
necessary, and defendant pleaded not 
guilty and asked for an adjournment, 
and there was no warrant of com- 
mitment pending the adjournment, 
there was no need for a written in- 
formation pending the adjournment 
or at the trial. Peo. vy. Fitzgerald, 
101 Misc. 695, 168 NYS 930. . 

{b] echnical accuracy.—An_ in- 
formation, complaint, or affidavit in 
a prosecution for speeding filed in 
a justice’s court or other court of 
inferior or limited jurisdiction need 
not be drawn with the same technical 
accuracy as an indictment. State v. 
Hall, 64 Wash. 99, 116 P 593. 

Ill.— Peo. v. Ribstein, 234 Ill. 
A. 440. ; 


Nebr.—Wagner vy, State, 114 Nebr. 
171, 206. NW 732, ; 

N. Y¥.—Peo. v. Bell, 148 NYS 753, 
SIEINGUY Crs 3703 

Pa.—Com. v. Pfeiffer, 35 Pa. Co. 
476; Com. v, Bacon, 35: Pa. Co. 429. 

Wash.—State v, Hall, 64 Wash. 
GOR LO TAT LOE 698: 

W. Va.—State v. Lantz, 90 W. Va. 
738, 111 SE 766, 26 ALR 894. t 

“There must be a crime charged, 
and, if the information shows on its 
face that the defendant might have 
done the thing or things charged in 
the information and yet have been 
guiltless of a crime, he ought not to 
be put upon his trial.” State v. Hall, 
supra. 

[a] Information held sufficient.— 
Peo. v. Hood, 191 Ill. A. 38; Goodwin 
v. State, 63 Tex. Cr, 140, 1388 SW 399. 

[b] . Information held insufficient. 
—State v. Pfeifer, 96 Kan. 791, 153 
P 552; Wagner v, State, 114 Nebr. 
171,206 NW 732; Peo. v. Ellis, “88 
App. Div. 471, 85 NYS 120; Peo. v. 
Bell, 148 (NYS 753; 31) N. Y. Cri/370: 
Com. v. Moller, 50 Pa. Super. 366; 
Com. v. Pfeiffer, 35 Pa. Co. 476; Com. 
v. Bacon, 35 Pa. Co. 429; State v. Hall, 
64 Wash. 99, 116 P 593. 

{c] Gonviction in justice’s court. 
—Where the information in a jus- 
tice’s court does not state a crime, 
it is the duty of the appellate court 


P 593. 
aeons Brown v. State, 10 OhNPNS 
[a] Information held insufficient. 


—Peo. v. Ribstein, 234 Ill. A. 
Brown yv, State, 10 OhNPNS 238. 

[b] Statement of facts sufficient. 
—State v. Lantz, 90 W. Va. 738, 111 
SE 766, 26 ALR 894. 

[c] Surplusage.—(1) Where a 
charge in an indictment, in the lan- 
guage of an invalid provision of a 
statute, states that the motor vehicle 
involved was being operated at a 
rate of speed greater than was rea- 
sonable and proper, having regard 
to the traffic and use of the highway, 
it may be rejected as harmless sur- 
plusage, if an offense of speeding un- 
der a valid provision of the statute 
is also set forth. Elsbery v. State, 
12 Ga. A. 86, 76 SE 779. (2) Where 
an information sufficiently charges a 
violation of the speed law by its first 
clause, a second clause alleging an- 
other offense may be regarded as sur- 
Dluse eet Peo. v. Hood, 191 Ill. A. 


440; 


Requirement of certainty generally 
Site Baba bout and Informations 
§ 180. 

31. Peo. v. Ellis, 88 App. Div. 471, 
85 NYS 120; Peo. v. Bell, 148 NYS 
iad, oh IOI Cr.e3' 7.0; 

[a] Information, etc., held suffi- 
cient.—State v. Buchanan, 32 R. I. 
490, 79 A 1114; State v. Smith, 29 R. 
Tr. 245;°'69 A ‘1061; : 

32. See Indictments and Informa- 
tions §§ 308-311. 

33. State v. Lantz, 90 W. Va. 738, 
111 SE 766, 26 ALR 894. 

34. State v. Lantz, supra. 

[a] If place charged includes both 
residential and business sections so 
that accused is unable to come to a 
correct conclusion upon a view of the 
premises, a motion for a bill of par- 
ticulars to confine the charge within 
a limited area on the highway would 
undoubtedly be entertained and 


granted. State y. Buchanan, 32 R. I. 
490, 79 A i114. 
35. Tll.—Peo. v. Levin, 181 Ill. A.- 


429. 

Ind.—Smith v. State, 186 Ind. 252, 
115 NE 943. 

haa idea v. Rhoades, 20 OhNPNS 
372. 

R. I.—State v. Peterson, 69 A 1064; 
State v. McCabe, 69 A 1064; State v. 
Durfee, 69 A 1064; State v. Samuels, 
69 A 1064; State v. Knott, 69 A 1064; 
State v. Smith, 29. R. I. 245, 69 A 
1061. 


W. Va.—State v. Lantz, 90 W. Va. 
738, 111 SE 766, 26 ALR 894. 

[a] Speed greater than is reason- 
able and proper.—(i) A charge in 
the language of a statute forbidding 
the operation of a motor vehicle at 
any greater speed than is reasonable 
and proper, having regard to the 
traffic and use of the way, or so as 
to endanger the property, life, or 
limb of any person, sufficiently sets 
forth an offense. Peo. v. Levin, 181 
Ill. A. 429; Gallaher v. State, 193 Ind. 
629, 141 NE 347, 29 ALR 1059: Smith 
v. State, 186 Ind. 252, 115 NE 943: 
State v. Rhoades, 20 OhNPNS 372: 
State v. Randall, 107 Wash. 695, 182 
P 575. (2) Where this form of stat- 
ute has been held invalid because 
of indefiniteness in defining an of- 
fense (see supra § 37), a charge in 
the language of the statute is, of 
course, insufficient. Elsbery y. State, 
12 Ga, A. 86, 76 SE 779; Holland v. 
State,» 11) Ga. A. 769; 76u SEeioae 
State v. Lantz, 90 W..Va. 738, 111 SE 
766, 26 ALR 894. 

36. State v. Randall, 107 Wash. 
695, 182° P 576: 

37. State v. Rhoades, 20 OhNPNS 
372; State v. Randall, 107 Wash. 695, 
182 P 575; State v. Lantz, 90 W. Va. 
738, 111 SE 766, 26 ALR 894. 

38. State v. Rhoades, 20 OhNPNS 
372; State v. Randall, 107 Wash. 695, 
182 P 575. 

39. Smith v. State, 186 Ind. 252, 
115 NE 943; State v. Rhoades, 20 
OhNPNS 372; State v. Lantz, 90 W. 
Va. 738, 111 SE 766, 26 ALR 894. 


ones: Com. v. ‘Pfeiffer, 35) Pass Coe 
[a] References to statute held in- 


sufficient.—Com. v. Pfeiffer, 35 Pa. 
Co. 476. 

41. See statutory provisions. ; 
Peo. v. Bell, 148 NYS 758, 3L 
INA Yn Creo T00 


43. Peo. v. Bell, supra. 
44. See supra § 43. 
45. Peo. v. Hayes, 66 Misc. 606, 


124 NYS 417; Peo. v. Bell, 148 NYS 
753,381 N. Y. Cr. 3703; Com. v. Moller 
50 Pa. Super. 366; Com. v. Vollmer, 
25Pa, Dist. 1070. 

46. See statutory provisions. 

47. State v. Buchanan, 32 R. I. 
490,79. 7A. 1 otas 


48. See supra § 1344, 
ink Peo. v. Ribstein, 234 Ill, A. 
50. Necessity of allegation of 
place as basis for jurisdiction see 


Indictments and Informations § 198 
et seq. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


me Ve 


§§ 1353-1357] 


offense of speeding as defined by the statute depends 
upon the character of the place where the act was 
done, the place of commission must be alleged.*+ 
However, there need be no allegation as to the par- 
ticular point or place at which the alleged offense 
was.committed where the act charged is a violation 
of the law if committed anywhere within the juris- 
diction.°2. So where an ordinance prohibits the 
operation of an automobile above a prescribed rate 
of speed in the built-up portions of the city, it is 
sufficient to allege that the act was committed within 
‘‘the built up portion of the city’’? and within the 
corporate limits thereof,®* it being unnecessary to 
alleye upon what particular street in the corporate 
limits the unlawful speeding was committed.°* In a 
prosecution for exceeding the speed limit on a high- 
way where the contiguous territory is closely built 
up in violation of a statute defining such territory, 
it is unnecessary fcr the complaint to specify in 
what manner the highway therein described was 
closely built up.5® Similarly, although the phrase 
‘‘elosely built up’’ as used in a speed regulation is 
separately defined by the statute with reference’ to 
the residential and business portions, it is unneces- 
sary for a complaint charging a violation on a par- 
ticular highway in a city to furnish information in 
addition in order to enable defendant to. ascertain 
whether he is charged with exceeding the statutory 
speed limit in a business or in a residential section 
of the city.*® 

Character and use of highway. Where a statute 
applicable to all public highways prohibits the driv- 
ing of motor vehicles at a speed greater than is 
reasonable and proper, having regard to the traffic, 
use of the way, ete., an information in the language 
of the statute is sufficient, although it does not 
charge the character of the public way®’ or specify 
with further particularity the circumstances and 
conditions existing on the highway which rendered 
the speed unreasonable or improper.*® 

Rate of speed. An averment as to the speed 
alleged to have been unlawful is essential.®° 


51. State v. Lantz, 90 W. Va. 738, 
111 SE 766, 26 ALR 894, up” as 


contained 
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definition of 
State v. Buchanan, 32 R. I. 490, 79 
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Second offense. Where a prosecution as a misde- 
meanor is authorized only upon a second violation 
of the speed laws, the information must contain an 
allegation. to the effect that this was defendant’s 
second offense.®® 

[§ 1354] (4) ‘Negativing Exceptions. An excep- 
tion contained in the enacting clause of the statute 
must be negatived.®! 

[§ 1855] (5) Waiver of Defects and Objections. 
In accordance with, and subject to, the rules per- 
taining to the waiver of defects in indictments and 
informations generally,®? a plea of either guilty® 
or not guilty®* waives all precedent irregularities 
in an indictment or information charging a violation 
of the speed laws. However, jurisdictional defects, 
such as where the information fails to set forth an 
offense,°* are not waived by a plea of guilty® or the 
fact that defendant involuntarily paid a fine to avoid 
going to jail.%% : 

[§ 1356] j. Evidence—(1) Judicial Notice. Snb- 
ject to the rules governing judicial notice in criminal 
prosecutions generally,®® it has been held that judi- ~ 
cial notice cannot be taken of the existence of the 
speed ordinances, regulations, or by-laws of an 
incorporated city,” village,“ or park commission,” 
even by a city court vested with general jurisdiction 
to try and punish for violations of such regula- 
tions."* So, an appellate court reviewing the judg- 
ment of a court. not at liberty to take judicial 
cognizance of municipal ordinances is likewise re- 
stricted in that respect.74 However, in some juris- 
dictions municipal courts will take judicial notice of 
a municipal speed ordinance pleaded in the informa- 
tion by number and title,” and an appellate court 
having jurisdiction of such case will also take judi- 
cial cognizance of the ordinance.“* Courts are re- 


‘quired to take judicial notice of the limits of 


incorporated towns and cities’? and therefore will 
take cognizance that a park highway is within the 
limits of ‘an incorporated city.*® 

[§ 1357] (2) Presumptions and Burden of Proof” 
—(a) In General. In a prosecution for the viola- 
mobile within the places. so excluded 


from the operation of the law. Byrd 
DOU Dex Cre 129 SW 


“closely built 
‘in .the statute. 


513, 


[a] Illustrations.— (1) Where the 
statute prohibits the act of speeding 
upon the public highways or roads, 
the act must be charged as done upon 


such road or highway or the indict- | 


ment will be insufficient to charge 
an offense. Wagner v. State, 114 
Nebr. 171, 206 NW co Peo. v. Bell, 
148 NYS 753, 31 N. Y. Cr. 370; State 
v. Hall, 64 Wash. 99/416) 593. (2) 
A complaint which merely charges 
that defendant drove his automobile 
in excess of the statutory rate does 
not charge a violation of an ordi- 
nance which prohibits driving at 
such a speed at, across, or on, street 
intersections. Alabama City v. Allen, 
21 Ala. A. 332, 108.S 267. 

52. State v. Lantz, 90 W. Va. 738, 
111 SE 766, 26 ALR 894. 

[a] Thus, where a statute pro- 
hibits the operation of automobiles 
at an unsafe speed around any curve 
upon any public road, an indictment 


‘which charges that accused did un- 


jawfully operate ‘‘an automobile 
around a curve in the public road’ 
is sufficient and need not point out 
the particular curve where the of- 
fense was committed. State v. Lantz, 
90 W. Va. 738, 111 SE 766, 26 ALR 
894. 

53. State v. Buchanan, 32 R. I. 
490, 79 A 1114; White v. State, 82 
Tex. Cr. 274, 198 SW 964. 

54. White v. State, supra. 

55. State v. - Buchanan, By fume 45 ia IF 
490, 79 A 1114. 

fa] Reason for rule.—Defendant 
is presumed to know the law, includ- 


A 1114 

56. State v. Buchanan, supra. 

57. Peo. v. Levin, 181 Ill. A, 429. 
ae State v. Rhoades, 20 OhNPNS 

59. Peo. v. Ribstein, 234 Ill. A. 
440; Wagner v. State, 114 Nebr. 171, 
206 NW 732; Com, v. Moller, 50 Pa. 
Super. 366. 

[a] Thus it must be charged that 
the speed was greater than is reason- 
able and proper, having regard to the 
traffic, use, and condition of the road, 
or at a rate of speed so as to endan- 
ger the life or limb of any person, 
where such is the statutory definition 
of the offense. Wagner vy. State, 114 
Nebr. 171, 206 NW 732. 

[b] Sufficiency.—Such a charge 
need not go beyond the language of 
the statute and specify with further 
particularity the details as to the 
precise rate of speed or the circum- 
stances and conditions that render 
such rate of speed unreasonable, im- 
proper, or dangerous. Peo, v. Levin, 
181 Ill. A. 429; State v. Rhoades, 20 
OhNPNS 372. 

Z 60. Com. v. Pfeiffer, 35 Pa. Co. 
76. 

61. Byrd v. State, 59 Tex, Cr. 513, 
129 SW 620. 

[a] Thus, where a statute regu- 
lating the speed of motor vehicles 
provided that the speed limit estab- 
lished shall not apply to race courses 
or speedways, the indictment must 
show by proper negative averments 
that accused did not drive his auto- 


64. 
‘NE 201. 


v. State, 
620. 


62. See Fe Oneues and Informa- 
tions §§ 531-54 

63. Peo. v. Belt, 148 NYS 753, 31 
Neg Yan Cr oO. 

Peo. v. Beak, 291 Ill. 449, 126 

[a] Misnomer of defendant in an 

information or indictment in a speed 

prosecution is waived by a plea of 


not guilty. Peo. v.. Beak, 291°. Til. 
449, 126 NE 201. 

65. Peo. v. Bell, 148 NYS 758, 31 
Naw CoO 

66. Peo. v. Bell, supra. 

67. Peo. v. Bell, supra. 

68. Peo. v. Bell, supra. 

69. See Criminal Law §§ 948-992. 

70. Peo. v. Traina, 92 Mise, 82, 115 


INYS LOD Chittenden v. Columbus, 
26 Oh. Cir. Ct, 531 

Thee PCOn Ne Averill, 124 Misc. 383, 
208 NYS 774; es Ree Bell, 148 NYS 
(0ds) Ok Ne We Cr. 

72. Peo. v. Lloyd. 178. Ill. A. 66. 

Yau ee eO. ev. Traina, 92 Misc. 82, 
155. NYS 1015. 

Judicial notice of municipal ordi- 
nances or Li Gey generally see Evi- 
dence §§ 1960-1963 

74. Peo. v. Traina, 92 Misc. 82, 155 
NYS 1015. 

75. Spokane v. Knight, 96 Wash. 
403, 165 P 105. 

76. Spokane v. Knight, supra. 

77. Peo. v. Lloyd, 178 Ill. A, 66. 

78. Peo. v. Lioyd, supra. 

79. Cross references: 

Burden of proof in criminal prosecu- 
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tion of a speed regulation, the burden of proving the 
guilt of defendant is on the prosecution.*° It must 
establish that the particular statute upon which the 
prosecution is based was violated*t by accused,*? 
that the place of the commission of the alleged 
offense of speeding was within the venue as laid,** 
and that it was committed within the statutory 
period of limitations before the commencement of 
the prosecution.£* Where the placing of speed limit 
signs is required by the statute,®° the erection of the 
proper signs must be established.®* The knowledge 
of the driver as to the provisions of a statute limit- 
ing the speed of motor vehicles is presumed.** 

Municipal ordinances, by-laws, etc.8® On a prose- 
cution for violation of a municipal ordinance, the 
burden of showing that a legal ordinance has been 
duly adopted and that statutory requirements relat- 
ing to its enactment have been duly complied with 
rests upon the proseeution,®® unless such facts are 
admitted,2° and a conviction without such proof 
cannot be sustained.®* 

Unnecessary allegations. Although it was un- 
necessary to the charging of an offense to allege 
upon what particular street in the jurisdiction the 
act of unlawful speeding was committed, yet where 
an indictment charges the crime as done upon a 
named street, the prosecution must prove that the 
act charged was done upon the street alleged.°” 
However, an information alleging that the act of 
speeding occurred upon a public highway within the 
jurisdiction of a park commission need not be 


tions generally see Criminal Law); 92. 


993-1004. 
Netice of intended prosecution see] Cr. 274, 198 SW 964. 
supra § 1348. ‘ _[a] 
Presumptions in criminal prosecu- | dictment 


tions generally see Criminal Law 


MOTOR VEHICLES 


Nalls v. State, 27 Ga. A. 38, 
107 SE 354; White v. State, 82 Tex. 


Rule applied.—Where an in- 
charged defendant 
driving an ‘automobile at an exces- 


L§§ 1857-13859 


proved, where there is another allegation in the 
information that the violation occurred upon a pub- 
lic highway in the city and that fact was proved.*# 

[§ 1358] (b) Under Prima Facie Evidence Pro- 
visions. In a prosecution under a statute which 
makes it an offense to drive an automobile at a speed 
ereater than is reasonable and proper under the 
circumstances and also provides that driving in ex- 
cess of certain rates of speed in designated localities 
shall be prima facie or presumptive evidence that 
the motor vehicle is being operated at the prohibited 
rate of speed,®* proof that accused operated an auto- 
mobile at a rate of speed in excess of that specified 
in the statute does not establish the commission of 
an offense by defendant®> but merely establishes a 
prima facie case®® which may be overcome by the 
evidence.®?’ The operation of this statutory pre- 
sumption does not change the burden on the prose- 
cution to prove the guilt of defendant,°* but simply 
requires that in the absence of explanatory or con- 
tradictory evidence the finding shall be in aceord- 
ance with the proof establishing the prima facie 
case.°® Thus, where a prima facie case under the 
statute is made out, and defendant offers no evi- 
dence to meet it, the prima facie case becomes con- 
clusive and justifies a finding of guilty.t 

[§ 1359] (8) Admissibility. In the absence of 
special statutory provisions,? the rules governing 
the admissibility of evidence in criminal cases gen- 
erallv® apply to prosecution for violations of the 
speed laws.+ 


reasonableness in operating the ma- 
chine would become material to the 
decision of ‘the case. State v. Bu- 
chanan, supra. 

[b] Nature of traffic.—Where the 
offense charged is a violation of a 


with 


§§ 1005-10383. 


80. Peo, v. Lloyd, 178 Ill. A. 66; 
Com. v. Cassidy, 209 Mass. 24, 95 
NE 214. 3 : 

81. Peo. v. Ellis, 88-App. Div. 471, 


85 NYS 120. 

[a] For example, the prosecution 
has the burden of showing that de- 
fendant was operating a motor ve- 
hicle at a speed greater than was 


reasonable and proper under the 
circumstances, where this is the 
character of the charge. Smith v. 


State, 186 Ind, 252, 115 NE 943; Com. 
v. Cassidy, 209 Mass. 24, 95 NE 214. 
82, Com. vy. Bacon, 35 Pa. Co. 
429. 
83. Spokane v. Knight, 96 Wash. 
403, 165 P 105. 


84. Peo. v. Ribstein, 234 Ill. A. 
440; Peo. v. Hood, 191 Ill, A. 33; 
Buchanan v. State, 185 Ind. 222, 113 
NE 726. 

85. See supra § 43. 

86. Peo. v. Averill, 124 Misc. 383, 
208 NYS 774. See State v. Buchanan, 


32 R. I. 490, 79. A 1114 (where the 
prosecution is under a_ statute re- 
quiring speed signs only on high- 
ways in certain territories outside of 
city limits, the placing of such signs 
need not be proved where the charge 
is of driving within city limits). 
87. Peo. v. Camberis, 297 Ill. 455, 
130 NE 712; Peo. v. Falkovitch, 280 
Ill. 321, 117 NE 398, AnnCasl1918B 
1077. 
88. Judicial notice 
5 


6. 
89. Peo. v. Averill, 124 Misc. 383, 
208 NYS 774; Peo. v. McCaghey, 124 
Misc. 108, 207 NYS 746; White v. 
‘State, 82 Tex. Cr. 274, 198 SW 964. 

{a] Proof in detail is not neces- 
sary. Peo. v. Averill, 124 Misc. 3838, 
208 NYS 774. 

90. Com, v. Sherman, 191 Mass. 
439, 78 NB 98. : 

91. Peo. v. Traina, 92 Misc, 82, 155 
NYS 1015. 


see supra 


Sive speed on a ‘named street, evi- 
dence that the automobile was driven 
On another street and at a different 
place will not support a conviction. 
Nalls v. State, 27 Ga. A. 38, 107 SE 


354. 

93. Peo. v. Hood, 191 IiL A. 33. 

94. See supra § 1341. 

95. -Morrison vy. Flowers, 308 Ill. 
189, 139 NE 10; Peo. v. Lloyd, 178 Ill. 
A. 66; Com. v. Cassidy, 209 Mass. 
24, 95 NE 214; Peo. v. Bell, 148 NYS 
(53,0 ok IN. Ne @r,: vsinOy 

96. Peo, v. Lloyd, 178 Ill. A. 66. 

[a] Evidence held sufficient to 
constitute prima facie case under 
statute.—Peo, v. Kelly, 204 Ill. A. 201; 
Peo. v. Berg, 185 Ill. A. 484; State v. 
Skahen, 153 Minn. 492, 190 NW 794, 

97. Morrison v. Flowers, 308 Ill. 
189, 139 NE 10; Peo. v. Berg, 185 
Ill. A. 484; Smith v. State, 186 Ind. 
252, 115 NE 943; Peo. v. Fitzgerald, 
101 Misc. 695, 168 NYS 930. 

98. Morrison v. Flowers, 308 Ill. 
189, 1389 NE 10; Peo. v. Lloyd, 178 
Ill. A. 66; Com. v. Cassidy, 209 Mass. 
24,95 NE 214. 

99. Morrison v, Flowers, 308 Ill. 
189, 139 NE 10. 

de CONN Van deo G yee) sll meACmnGGs 
State v. Skahen, 153 Minn. 492, 190 
NW 794. 

2. See statutory provisions; 
cases infra note 16, 

3. See Criminal Law § 1034 et seq. 

4. See cases infra this section. 

[a] Care in operation.—(1) Where 
the prosecution is for the violation 
of a statute establishing a maximum 
speed limit, a question as to whether 
the machine was being operated in a 
reasonable and safe manner is prop- 
erly excluded. State v. Buchanan, 32 
R. I. 490, 79 A 1114. (2) Where the 
charge is under a statute prohibiting 
the operation of a motor vehicle at a 
speed greater than is reasonable and 
proper under the circumstances, such 
evidence as to the driver’s care and 


and 


statute prohibiting the driving of mo- 
tor vehicles at a speed which is 
dangerous to the public under the 
circumstances, the prosecution may 
introduce evidence as to the general 
nature of the traffic on the road 
where the alleged offense was com- 
mitted, and such evidence is not re- 
stricted to the traffic on the road 
at the actual moment when defend- 
ant’s car was being driven on it, 
but may include evidence as to the 
traffic which might reasonably be 
expected to be upon the highway. 
Elwes v. Hopkins, [1906] 2 K. B. 1. 

[c] License.—(1) On the trial of 
a person charged with speeding, the 
police officer who arrested defendant 
may testify as to the name and ad- 
dress shown on the license which de- 
fendant produced on demand of the 
officer at the time of his arrest, al- 
though no notice to produce the li- 
cense at the trial has been given to 
defendant. Marshall v. Ford, 21 Cox 
C. C. 731. (2) On a question of the 
identity of a defendant charged with 
speeding with a person formerly con- 
victed of the same offense, the officer 
who made the arrest in the former 
case may testify as to the name, 
address, and numbers on the license 
produced by the person arrested by 
him at the time of the arrest, even 
though notice to produce had not 
been given, Martin v. White, [1910] 
Luis. By 66a. ; 

{d] Evasion of arrest.—Where the 
alleged driving at an excessive speed 
took place in connection with an 
attempt of a sheriff and his deputies 
to intercept accused for the purpose 
of apprehending him, a question as 
to whether the deputy personally had 
the warrant when he attempted to 
intercept the car is properly ex- 
cluded, and the question of what 
the »fficers were doing or the man- 
ner in which they did it by way of 
obstructing the passage of accused is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i's 


. 


§§ 1359-1360] 


Opinion as to speed.® A public officer’s statement 
or opinion that accused was driving at a given rate 
of speed is admissible as evidence of the facts 
stated,® even though the observation was based upon 
the timing of the speed of defendant’s car by means 
of an ordinary watch and there was no evidence that 
the watch had in any ney been tested for accuracy, 
or was in fact accurate.’ 

Evidence based on speedometers. Measurements 
obtained by use of & speedometer are admissible to 
show the rate of speed at which an automobile was 
being driven’ and testimony as to an act of unlawful 
speeding is not rendered hearsay because the witness 
relied upon the rate of speed as indicated by such an 
instrument.® Evidence that a certain make of 
speedometer is in use in many police departments in 
official testing is not admissible to prove the accu- 
racy of this kind of speedometer in general or of 
the particular one in question.?° 

Experiments showing speed. Generally the ques- 
tion as to whether the evidence of experiments with 
speed testing apparatus shall be admitted depends 
largely upon the discretion of the trial judge," and 
where, in a prosecution for operating an automobile 
at an illegal speed, the result of experiments offered 
in evidence to show the speed did not depend on the 
fluctuations of human agencies, nor on conditions, 
the relation of which to the result were uncertain, 
but on the working of natural laws, their admission 
in the trial court’s discretion was not error, although 
the experimenter was not an expert.1? So where, in 
such a prosecution, evidence of experiments with a 
not material. State v. Freeman, 122 15. 
Me. 294, 119 A 668, 29 ALR 881. Super. Ct., 


{e] Discrediting witness.—Where 16. 
a witness testified that accused drove 


MOTOR VEHICLES 


Fleming v. 
196 Cal. 
Fleming v. 
Super. Ct., 196 Cal. 


[42 C.J.] 1849 
photographic speed recorder, of which a chronometer 
tormed a part, was introduced, evidence showing the 
trustworthiness of the stop watch mechanism and 
that the chronometer was a correct recorder of time 
was admissible.1% 

Evidence based on use of speed traps. Under 
some statutes'* which have been held valid,’ evi- 
dence of speed violations obtained by operation of 
‘‘speed traps’’ is declared incompetent and inad- ° 
missible in the trial of the person arrested for such 
offense.'® ; 

[§ 1360] (4) Weight and Sufficiency. In the 
absence of special statutes,’7 the rules governing 
the weight and sufficiency of the evidence in criminal 
cases generally!® apply in determining whether the 
evidence in a prosecution for unlawful speeding is 
sufficient to sustain a conviction.1® These general 
rules also control as to the sufficiency of the evi- 
dence to establish the essential facts necessary to 
constitute the offense charged and to authorize a 
prosecution therefor,?° such as the venue,”! the exist- 
ence of the speed ordinance upon which the prose- 
cution is based,?? the identity?* and participation of 
defendant,?* the place where the offense was com- 
mitted,?> and the erection of speed signs.2° On a 
question of speeding, evidence of the driver of the 
ear and one who was in the car with him, based 
on what the speedometer showed, is entitled to more 
weight than the mere opinions of other witnesses.?7 
Under some statutes?* a conviction for a violation 
of the speed limit cannot be had upon the unsup- 
ported evidence of one person where the rate of 


Orange County 21. Spokane v. Knight, 96 Wash. 
344, 238 P 88. 403, 165 P 105 (circumstantial evi- 
Orange County dence). 


344, 238 P 88. [a] Byidence held sufficient. — 


and 


an automobile at an unlawful rate 
of speed, it is admissible for accused 
to show, on cross-examination, that 
the witness was employed by the offi- 
cers of the city to follow and appre- 
hend speeders and that he was to be 
paid a sum of money in each case 
where a conviction was obtained, and 
the exclusion of such evidence is im- 
proper. White v. State, 82 Tex. Cr. 
274, 198 SW 964. 

5. Opinion evidence as to speed 
generally see Criminal Law § 1549. 

6, © Peo,, Vv. Lloyd, 178 -T1lh~ A665 
Gorham v. Brice, 18 T. L. R. 424. 

7. Gorham y. Brice, supra. 

8 Spokane v. Knight, 96 Wash. 
403, 165 P 105. 

{a] Reason for rule.—‘‘Speedom- 
eters, like other machines, may get 
out of order, but where they are 
tested regularly, they may be relied 
upon with reasonable certainty to 
determine- accurately the rate of 
speed at which a machine is driven. 
It cannot be said, therefore, that 
because speedometers may be out of 
order, rates of speed may not be 
measured by instruments manufac- 
tured for that purpose, and which 
usually give approximately correct 
rates of speed.” Spokane v. Knight, 
96 Wash. 403, 405, 165 P 105, 

9. White v. State, 82 Tex. Cr. 274, 
198 SW 964. 

10. State v. Buchanan, 32 R. I. 490, 
79 A 1114. 

[a] Reason for rule.—‘“‘The fact, 
if it is a fact, that very many of the 
police departments in the United 
States and elsewhere made use of 
this particular speedometer in their 
official testing, would only prove the 
faith of the several departments in 
its accuracy or the efficiency of the 
salesman employed in selling the 
speedometer.” State v. Buchanan, 32 
R. I. 490, 495, 79 A 1414. 

Le Com. v. Buxton, 205 Mass. 49, 
91 NE 128. 

12. Com. v. Buxton, supra. 

13. Com. v, Buxton, supra, 

14. See statutory provisions. 


17. See statutory Dromislons; 
cases infra notes 29-32 
Effect of prima facie evidence pro- 


wipioun in statutes see supra § 

18. See Criminal Law § 1559 et 
seq. 

19. See cases infra this note and 
section. 

[a] Evidence held sufficient to 


sustain conviction: (1) For unlawful 
speeding generally. Peo. v. Averill, 
124 Misc. 383, 208 NYS 774; Com. v. 
Nelson, 19 Pa. Dist. 1044 (Summary 
prosecution); State v. Buchanan, 32 

Te LA 90F 79 A 1114; Spokane v., 
Knight, 96 Wash, 408, 165 P 105; 
Planeq v. Marks, 21 Cox CRG: 157: 
Beresford v. St. “Albans, Spree We Be mr 
1; Gorham v. Brice, st GD aU ads 
424, (2) For driving at a speed 
greater than was reasonable and 
proper or prudent under the circum- 
stances. Peo. v. Kelly, 204 Ill. A. 
201; Peo. v. Thexton, 188 Ill. A. 2; 
Peo. v. Berg, 185 Ill. A. 484; Peo, Vv. 
Lloyd, 178 Ill. A. 66; Gallaher v. 
State, 193 Ind. 629, 141 NE 347, 29 
ALR 1059; State v. Skahen, 153 Minn. 
492, 190 NW 794; Mulkern v. State, 
176 Wis. 490, 187 NW 190; Mayhew 
v. Sutton, 20 Cox C. €. 146; Smith 
Vi Boon? 19) Cox CHiCs76982 443) or 
driving at a speed dangerous to the 
public under the circumstances. Ex 
p.. Stone, 26°07 Tai Rt 787." (¢4) Shor 
aiding and abetting in the offense of 
driving at a Speed dangerous to the 


public under the circumstances. Du 
Cros v. Lambourne, [1907] 1 K. B. 
40. (5) As a former offender. Mar- 


tin v. White, [1910] 1 K. B. 665. 

[b] Evidence held insufficient: (1) 
To sustain conviction for unlawful 
speeding generally. Com. y. Vollmer, 
25 Pa. Dist. 1070 (Summary prosecu- 
tion); Wright v. Mitchell, [1910] S. C. 
(J.) 94. (2) To support conviction 
of speeding at a rate that was greater 


than reasonable and proper. Wagner 
v. State, 114 Nebr. 171, 206 NW 
732. 


20. See cases infra notes 21-26. 


Spokang v. Knight, 96 Wash. 403, 165 


22. Peo. v. Averill, 124 Misc. 383, 
208 NYS 774, 

[a] Prima facie evidence.—Peo. v. 
Averill, 124 Misc, 388, 208 NYS 774, 

[b] Evidence held sufficient.—Peo. 
v. Averill, 124 Misc. 383, 208 NYS 


Evidence held insufficient.— 
Peo. v. McCaghey, 124 Misc. 108, 
207 NYS 746. 

23. See cases infra this note. 

[a] Evidence held sufficient to 
identify defendant as the person who 
operated the machine upon which 
prosecution was based. Allen v. 
State, 74 Tex. Cr. 623, 169 SW 1151; 
Beresford v. St, Albans, 22 TL. Re 1. 

[b] Evidence held insufficient to 
show that accused operated the ma- 
chine at the time of the violation. 
Com. v. David, 15 Pa. Dist. 793; Com. 
v. Bacon, 35 Pa: Co. 429. 


24. Com. v. Sherman, 191 Mass: 
439, 78 NE 98. 
[a] Evidence held _ sufficient. — 


Com, vy. Sherman, 191 Mass, 439, 78° 
NE 98. 

25. See cases infra this note. 

[a] Evidence held sufficient to 
show that the road on which the of- 
fense was committed was a public 


highway. Com. v. Nelson, 19 Pa. 
Dist. 1044. 
[b] Evidence held insufficient to 


establish that the automobile was 
operated on a.public road. Allen v. 
State, 74 Tex. Cr. 623, 169 SW 1151. 

26.’ See cases infra this note. 

[a] Evidence held sufficient to 
support finding that speed signs re- 
quired by statute had been erected. 
Peo. v. Averill, 124 Misc. 383, 208 
NYS 774. 

[b] Evidence held insufficient to 
show that proper signs were erected, 
Peo. v. Hayes, 66 Misc. 606, 124 NYS 
417. 

27. Rex v. Barker, 47 N. S. 248, 12 
DomLR 346, 21 CanCrCas 267, 12 East 
DRS 5: 

28. See statutory provisions, 


’ 


1350 [42 C.J.] 
speed is timed on a measured length of the high- 
way, as in the case of speed traps;?° otherwise, how- 
ever, the testimony of two witnesses is not re- 
quired.*° Some statutes provide that no conviction 
shall be had for the offense of speeding merely on 
the opinion of one witness as to the rate of speed.*? 
Under such a statute, however, evidence of a witness 
who times the speed of an automobile with a stop 
watch is evidence of fact and not opinion evidence, 
and therefore is sufficient to warrant a conviction 
for speeding notwithstanding the provision of the 
statute.®? 

[§ 1361] k. Trial—(1) In General. The rules of 
procedure in criminal trials generally** are applica- 
ble in prosecutions for unlawful speeding,*4 and 
have been applied to such matters as the comments 
of the court during the course of the trial,*° and 
the argument and conduct of counsel in addressing 
the jury.°° 

[§ 1362] (2) Questions of Law and Fact.*? Ina 
prosecution for unlawful speeding it is the province 
of the jury, where the evidence is conflicting and is 
sufficient to warrant a submission to them,*® or for 
the court trying a case without a jury, to determine 
as a question of fact such matters as the rate of 
speed at which the vehicle in question was being 
driven ;*° whether the speed was greater than was 
reasonable and proper, having regard to the traffic 
and other circumstances;*® the amount of traffic 
upon the highway at the time of the alleged viola- 
tion;*4 and the accuracy of the speedometer used 
by a witness.42, Where a prima facie case is estab- 
lished by virtue of a statutory provision*® and evi- 
dence is introduced in rebuttal, it becomes a question 
for the jury, or the court trying the case without a 
jury, to decide upon the whole evidence whether the 
presumption raised by the prima facie case has been 
overcome by defendant.** 

[§ 1363] (3) Instructions. In accordance with 
the rules applicable in criminal cases generally*® 


29. In re Motor-Vehicle Act, 29 39. Peo. 
Pa. Dist. 1112. 


30. In re Motor-Vehicle Act, supra. 
31. See statutory provisions, 
32. Plancq v. Marks, 21 Cox C, C. 


MOTOR VEHICLES 


v. Sumwalt, 
357; State v. Skahen, 153 Minn. 492, 
190 NW 794; State v. Buchanan, 32 
‘R. I. 490, 79 A 1114; Smith v. Boon, 
19 Cox C. C. 698; Gorham vy. Brice, 


[§§ 1360-1364 


the court, in a prosecution for unlawful speeding, 
should submit the case to the jury with full and 
accurate instructions applicable to the issues, and 
should not give instructions which are misleading or 
erroneous.*® 

[§ 1364] 1 Sentence and Punishment. Under a 
penal statute which prohibits more than one punish- 
ment for single acts which may constitute distinct 
offenses under different provisions of law,’ it is 
improper for a court to render two separate sen- 
tences of conviction in a prosecution for a single act 
of speeding within a municipality which constituted 
a violation of both the municipal and state speed 
laws.48 In such a case the trial court can properly 
proceed under either the state law or the municipal 
ordinance, but not under both.*® It is not necessary 
to fix and determine the number of days of im- 
prisonment as the alternative in a sentence for un- 
lawful speeding where the statute itself provides for 
this.5° Similarly in the judgment for a conviction 
obtained in a summary proceeding for the collection 
of a penalty for unlawful speeding it is not neces- 
sary to state to whom the fine is payable where the 
statute itself specifies the party entitled.+ Where 
an accused is being tried for a second offense and is 
liable, therefore, to a more severe punishment, every- 
thing necessary to authorize the higher penalty 
should be distinctly found by the magistrate so that 
it may clearly appear that the sentence is war- 
ranted.°? 

Punishment. Where the punishment to be im- 
posed for a violation of the speed laws is prescribed 
by the statute which creates and defines the of- 
fense,>* a penalty which is excessive or unauthorized 
cannot be enforced.®* Thus, where a statute pre-- 
seribes a maximum penalty for a first offense and 
authorizes more severe punishments for second or 
subsequent offenses, the more severe punishment 


may not be inflicted upon a first offender.®> So 

where a second offense, to be punishable as such, 
UIE AN NG) | HOGI 

[ad] Requested instructions im- 


properly ‘refused.—As to reasonable 
and proper speed within the meaniig 
of the statute. Com. v. Cassidy, 209 


157,. 

[a] Evidence held sufficient to 
sustain conviction within statutory 
requirement, Scotty wv. Jameson, 
[1914] (SS CyGs,oi 87. 


33. See Criminal Law § 2049 et 
seq. ) 

34. See cases infra this section. 

35. Spokane v. Knight, 96 Wash. 
403, 165 P 105. 

[a] MDlustration.—In a_ prosecu- 
tion for unlawful speeding, the 


court’s explanatory statement, com- 
paring a motor cycle policeman’s 
speedometer with weighing scales, 
when refusing to strike out testi- 
mony regarding the readings of such 
speedometer, is not such a comment 
on the evidence as requires reversal 
even though made in the presence of 


the jury. Spokané vy. Knight, 96 
Wash. 403, 165 P 105. 
36.. White v. State, 82 Tex, Cr. 


274, 198 SW 964. 

[a] Tlustration.—Where it was 
necessary to prove the passage of an 
ordinance, it is erroneous for the 
prosecutor to state to the jury that 
such an ordinance had been passed, 
in the absence of such proof. White 
v. State, 82 Tex. Cr. 274, 198 SW 964. 

37. Province of court and jury in 
criminal prosecutions generally see 
Criminal Law §§ 2272-23524. 


38. See case infra this note, 
[a] Evidence held sufficient to go 
to jury. Spokane v. Knight, 96 Wash. 


403, 165 P 105. 


18,7. dao R. 424, 

40. Morrison v. Flowers, 308 Il. 
189, 1839 NE 10; Peo. v, Berg, 185 Ill. 
A, 484; Peo. v. Sumwalt, 178 Ill. A. 
Sd li ROO, y Ve uLOYG,o aise Llls Av pubiGe 
Mulkern vy, State, 176 Wis. 490, 187 
NW 190. 

41. State v. Skahen, 153 Minn. 492, 
190 NW 794, 

42. Spokane y. Knight, 96 Wash. 
403, 165 P 105. 

43. See supra § 1358. 

44, Morrison v. Flowers, 308 Ill. 
189, 189 NE 10; Peo. v. Sumwalt, 178 
£1 FAS 857%: Com. v.: Cassidy sn 209 
Mass. 24, 95 NE 214, 


wee See Criminal Law §8§ 23853- 
46. See cases infra this note. 
[a] Instructions held proper.—As 


charging an offense under the statute 
prohibiting speed greater than rea- 
sonable and proper, ete. Com. v. 
Bosworth, (Mass.) 153 NE 455. 

{[b] Instructions held erroneous.— 
(1) As to what constitutes a reason- 
able and proper speed under statute. 
Com. v. Cassidy, 209 Mass. 24, 95 
NE 214. (2) Charge that municipal 
speed ordinance has been passed, in 
the absence of required proof of such 
an ordinance. White v. State, 82 Tex, 
Cr. 274, 198 SW 964. 

{c] Requested charge held prop- 
erly refused because it incorrectly 
stated what was necessary to consti- 
tute a violation of the speed statute. 
State v. Buchanan, 32 R. I. 490, 79 A 


Mass, 24, 95 NE 214. 

[e] Form of instructions. — In 
Chicago -the municipal court may, 
within its discretion, instruct the 
jury orally, and when the court has 
so determined it may properly re- 
fuse to give the jury written re- 
quested instructions. Peo. v. Berg, 
185 Till, A. 484, 

47. See statutory provisions. F 

48. Peo. v. Fitzgerald,.101 Misc. 
695, 168 NYS 930. 

49. Peo. v. Fitzgerald, supra. 

[a] Statutes and ordinances pre- 
scribing different speed limits.—In 
the city of New York, where an ordi- 
nance limits the speed to eight miles 
an hour and prescribes a penalty of 
ten dollars for its violation, if the 
offender exceeds eight but not ten 
miles an hour, he is punishable un- 
der the ordinance. If he exceeds ten 
miles an hour, he is punishable under 
the general law. Peo. v. Prison 
Keeper, 190 N. Y. 315, 88 NE 44. 

50. Com. v. Nelson, 19 Pa... Dist. 
1044; Com, v. Dyer, 38 Pa. Co. 258. 

51. Com. v. Nelson, 19 Pa. Dist} 


1044. 
52. Com. v. Dyer, 38 Pa. Co. 258: 
53. See statutory provisions. 
54. See cases infra this section. 
‘ee Snipes v. State, (Miss.) 109 S 
{a] Mlustration—Where a stat- 


ute fixes a maximum penalty of one 
hundred dollars for a first offense and 
imprisonment for thirty days may be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1364-1367] 


must have been commited within a period of one 
year, a fine as for a second offense cannot be sus- 
tained where it does not appear that the offense 
was committed within such period.®® Similarly 
where the jurisdiction of a court as to the punish- 
ment it may inflict is limited, it cannot impose a 
greater penalty, even though the speed statute au- 
thorizes a punishment in excess of the court’s juris- 
diction.°? 

Successive violations. Where a defendant has 
several times previously been convicted of operating 
his automobile at an illegal rate of speed, it is 
within the discretion of the court under some stat- 
utes to punish such an offender by imprisonment,®® 
and a jail sentence so imposed which is warranted 
by the circumstances of the case will be affirmed.*® 

[§ 1365] m. New Trial. In accordance with gen- 
eral rules®® a new trial will not be granted after 
a convietion for a speed violation in the absence of 
prejudice to defendant.*! Similarly a new trial will 
not be granted where the grounds upon which it is 
‘based are trivial and depend only upon legal techni- 
ealities.°? Nor will a new trial be awarded, upon 
the ground of newly discovered evidence, which, 
although material, is merely cumulative and would 
not be likely to change the result.°° 

[§ 1366] n. Review. Matters relating to a re- 
view by a higher court of a conviction for the vio- 
lation of the speed laws are governed, in the ab- 
sence of special statutes,°* by the rules and stat- 
utes applicable to a review in criminal prosecutions 


64. 


imposed only in case of a proper ee 


charge and conviction for a third 
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See statutory provisions. 
See cases infra this section; 


[42 C.J.] 1351 


generally.*° This is true as to such matters as the 
scope of review on certiorari,®° the presumptions 
or inference indulged in by the reviewing court,®* 
the presentation in the lower court of the grounds 
of review by appropriate motions, demurrers, ob- 
jections, and exceptions,°® and as to the waiver of 
the right to raise the question as to the manner 
in which the review was presented.®® ; 

Determination and disposition of cause. The 
judgment will be affirmed where no error appears’® 
and there was sufficient evidence to support the ver- 
dict." In the absence of anything to indicate that 
the trial court was hostile’? or that the jurors were 
prejudiced or received improper impressions, a ver- 
dict or finding will not be reversed except for the 
best of reasons.’* However, a conviction will not 
be sustained by a reviewing court where the in- 
formation upon which the prosecution is -based does 
not state a ecrime’* or where the record fails to 
set forth all the facts necessary to sustain the con- | 
ViciLonat? soy 

Appeal by prosecution. In the absence of a stat- 
ute giving the right of an appeal to a municipality 
in prosecutions for violation of its speed ordinances, 
no appeal will lie from a judgment of the lower 
court discharging a defendant in such a prosecu- 
tion.7® 

[§ 1367] 15. Failing To Exhibit License on Re- 
quest.*7 Some statutes make the failure of an op- 
erator of a motor vehicle to exhibit his owner’s or 
operator’s license an offense.78 Such statutes have 


finding of fact will not be disturbed 
on a further appeal unless the court 


offense, a sentence of fifty dollars’ 
fine and thirty days in jail for a first 
offense is erroneous. Snipes v. State, 
(Miss.) 109 S 722. 

56. Com. v. Dyer, 38 Pa. Co. 258. 

57. Peo. v. De Graff, 56 Misc. 429, 
107 NYS 1038. _. 5 

58. Peo. v. Seidler, 107 Misc. 67, 
176 NYS 677. 

59. Peo. v. Seidler, supra. : 

60. New trial generally see Crimi- 
nal Law §§ 2615-2999. d 

61. See cases infra this section. 

-[a] For example, in a prosecution 
for operating a motor vehicle at an 
excessive speed around a curve, the 
admission in evidence of a diagram 
of the road made by a witness, or 
the testimony of a witness as to what 
was on the side of the road, the 
condition of the road, the length of 
the curve, or the distance the driver 
could see ahead on the road and 
around the curve, if erroneous, is not 
sufficient to authorize the granting of 
a new trial. Devereaux v. State, 26 
Ga. A. 429, 106 SE 739. 

62. Peo. v. Averill, 124 Misc. 383, 
208 NYS 774. 

{a] Tlustration.—Where the stat- 
ute requires signs the top of which 
shall be not more than eight feet 
nor less than six feet from the 
ground and the letters on which 
shall be six inches in height, a new 
trial will not be granted because of 
a contention that the letters on the 
side were only five and thirteen- 
sixteenths inches high. Peo. v. 
Averill, 124 Misc. 383, 388, 208 ‘NYS 
774 (“according to the undisputed 
testimony he was driving at a reck- 
Jess speed considering the surround- 
ings. For that reason I do not feel 
that I should exercise my discretion 
to order a new trial to be held mainly 
on legal niceties and technicalities, or 
based on a variance of a small frac- 
tion of an inch in the size of a letter, 
or, as litigated on the trial, the height 
above ground of a sign which may 
have negligibly sagged or been dubi- 
ously affected by the raising of an 
ant hill’’). 

. State v. Buchanan, 32 R. I. 
490, 79 A 1114. 


and Criminal Law §§ 3258-3778. 

Appeal from summary conviction 
for violation of motor vehicle regula- 
One generally see supra §§ 1240- 
1 A 

66. Fleming v. Orange County 
Super. Ct., 196 Cal. 344, 238 P 88. 

[a] Evidence to support convic- 


tion.—It is not open to the court on}: 


certiorari to consider whether there 
is competent evidence to support a 
conviction. Fleming v. Orange Coun- 
aa Super. Ct., 196 Cal. 344, 238 P 


: | 

67. Fleming v. Orange 
Super. Ct., supra. 

[a] Begularity of proceedings.— 
Where a lower court of review has 
acquired appellate jurisdiction, its 
action within the limits of that juris- 
diction is entitled to the same pre- 
sumption of regularity that at- 
taches to the exercise of its original 
jurisdiction. Fleming v. Orange 
County Super. Ct., 196 Cal. 344, 238 P 
88 


68. Snipes v. State, (Miss.) 109 S 
722; Goodwin v. State, 63 Tex, Cr. 
140, 1388 SW 399. 

[a] Specifications in bill of ex- 
ceptions.—An objection to certain 
portions of an oral charge will not 
be considered where the bill of ex- 
ceptions does not show an exception 
to any specific portion thereof. Peo. 
v. Berg, 185 Ill. A. 484. 

[b] Defects in information not 
pointed out in the trial court cannot 
be urged on appeal. Peo. v. Lloyd, 
172 Till. A, 66. 

[c] Misnomer of defendant can- 
not be raised for the first time by 
an assignment of errors in the ap- 
pellate court. Peo. v. Beak, 291 Ill. 
449, 126 NE 201. 

69. Peo. v. Thexton, 188 Ill. A. 2. 

70. Devereaux v. State, 26 Ga. A. 
429, 106 SE 739; Rex v. Barker, 47 
N. S. 248, 12 DomLR 346, 21 CanCr 
Cas 267, 12 HastLR 535. 

[a] Second appeal where prior 
appeal is trial de novo.—Where the 
trial in the intermediate appellate 
court is in effect a rehearing of the 
witness and a trial de novo, the re- 
versal of the summary trial court’s 


County 


was clearly wrong on the merits. 

Rex v. Barker, 47 N. S. 248, 12 Dom 

ree 346, 21 CanCrCas 267, 12 EastLR 
oO. 3 


71. Devereaux v. State, 26 Ga, A. 
429, 106 SE 739; Com. v. Nelson, 19 
Pa. Dist. 1044; State v. Buchanan, 
Salk. Ls 490, 79. Al dda, 


poke Com. v. Nelson, 19 Pa. Dist. 
73. State v. Buchanan, 32 R. I. 


490, 79 A 1114. 

74 Peo. v. Bell, 148 NYS) 753, 31 
N. Y. Cr. 370; State v. Hall, 64 Wash. 
99,5 1:16) 7593. 

75. See cases infra this note. 

[a] Particular facts.—The rule has 
been applied to records which have 
failed sufficiently to set out such 
facts as: (1) The jurisdiction of the 
magistrate. Com. v. Pfeiffer, 35 Pa. 
Co. 476. (2) The commission of the 
offense within the statutory period 
of limitations. Peo. v. Ribstein, 234 
Til. A. 440. (8) The nature of the 
offense. Com. v. Pfeiffer, supra. (4) 
That defendant was found guilty or 
convicted of any offense. Com. v. 
Moller, 50 Pa. Super. 366. (5) Any 
evidence to show that defendant was 
the. one who committed or was other- 
wise responsible for the act of:-speed- 
ing charged. Com. v. Bacon, 35 Pa. 
Co. 429. (6) The substance of the 
evidence of all the witnesses who 
testified. Com. v. Pfeiffer, supra. 
(7) The precise point on the road or 
in the township where the unlawful 
speeding occurred. Com. v. Pfeiffer, 
supra, (8) The location of the high- 
way upon which the offense was com- 
mitted. Com. v. Pfeiffer, supra. (9) 
That the road upon which the offense 
was committed was a public high- 
way. Com. v. Pfeiffer, supra. (10) 
The name of the highway where the 
offense was committed. Comiaav: 
Pfeiffer, suvra. (11) That it was 
a second offense so as to justify a 
prosecution as for a misdemeanor. 
Com. v. Pfeiffer, Supra. 

76. Alabama City v. Allen, 21 Ala. 
A. 332, 108 S 267. 

77. Failure to exhibit license as 
evidence of guilt see supra § 1329, 

78. See statutory provisions. 


1352. [42 C.J.] 
been held valid as a proper exercise of the police 
power,’® and are applicable to all persons coming 
within their terms and not exempt therefrom either 
by the express terms of the statute or by necessary 
implication.s® Under some statutes a penalty for 
failure to exhibit a driver’s license on demand is 
incurred, although the failure is due to the fact 
that the license has been lost,®*! or that the driver 
has forgotten to bring it with him.®*? Under a stat- 
ute making the failure of ‘‘the driver’’ of a motor 
vehicle to produce his license upon request an of- 
fense, the accused person need not actually be in 
the act of driving or be upon a highway when the 
demand for his license is made.®* It is sufficient if 
the demand is made within a reasonable time after 
he was so driving.** 

[§ 1368] 16. Failing To Give Information Identi- 
fying Driver. In the absence of a statute failure of 
the driver or operator of a motor vehicle to reveal 
his identity is not an offense.8> Under a statute pro- 
viding that if the driver of a motor vehicle, who 
commits an offense under the statute, shall refuse 
to give or shall give a false name or address, the 
owner shall be guilty of an offense in case he fails 
upon request to give any information which it is 
within his power to give which may lead to the iden- 
tification of the driver,®® an information against the 
owner need not specify the particular offense which 
has been commited by the driver but it may be al- 
leged in general terms that he has committed an 
offense under the act.°7 

[§ 1369] 17. Failing To Give Warning Signals. 
Statutes sometimes make the failure of the driver 
or operator of a motor vehicle to give warning sig- 
nals at various times and places an offense.8* Un- 
der a statute requiring one operating a motor ve- 
hicle to give a signal before passing a vehicle 
proceeding in the same direction, an information 
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is not defective as charging an attempt to pass a 
vehicle, which is not in itself an offense, which 
charges that accused attempted to pass another ve- 
hicle without sounding a signal.’® However, there 
can be no conviction under such a statute where 
the signal was not given because the operator did 
not see the vehicle in front of him by reason of 
his lights suddenly going out and where he was 
going slowly and was seeking a suitable place to 
stop to endeavor to fix the lights.°® On a prosecu- 
tion for violation of a statute requiring the sound- 
ing of signals in rounding a curve, the question of 
whether the negligence of defendant was the proxi- 
mate cause of the collision is not involved, nor is 
the question whether the person whose car was 
struck was guilty of contributory neglgence.°? 

[§ 1370] 18. Failing To Keep to Right or to Left. 
Statutory and other regulations frequently pre- 
seribe that motor vehicles shall keep to the right 
when meeting and passing, and to the left when 
overtaking and passing, other vehicles or persons.?? 
The complaint charging the violation of such regu- 
lation should be specific as to the act complained 
of.°* Although slow-moving vehicles are required 
to keep to the right, a slow-moving vehicle may 
pass other slow-moving vehicles in front of him to 
the left;9° and where a vehicle is in a line of slow- 
moving vehicles at the right, it may pass vehicles 
in the line to its left where such vehicles, although 
in the line ordinarily reserved for fast-moving 
vehicles, are moving more slowly, where it is not 
traveling faster than is proper in the line of slow- 
moving vehicles.°° In a prosecution for violation 
of an ordinance requiring drivers of motor vehicles 
turning to the right at a street intersection to re- 
main as close as possible to the right-hand curb, it 
is no justification to accused that the space close 
to the curb was occupied by persons alighting from 


79. See supra § 226. 2 K. B. 687 (holding conviction bad, 898; Ex p. Jonischkies, 88 Tex. Cr. 
80. Croson v. District of Colum-| which did not anywhere state in] 574, 227 SW 952. 
bia, 55 App. (D. C.) 122, 2 F. (2d) | terms that the driver had committed [a] Complaint held sufficient 
924, any offense at all). which specifies: (1) That defendant 
[a] Government employees driv- 88. See statutory provisions. was driving the car along the middle 
ing government automobiles.—Police [a] Constable.—The council and} of the road and did not turn it to 
regulations of the District of Colum-| burgess, being the legislative body | the left upon overtaking a child and 


bia making the failure to exhibit a 
permit an offense have been held ap- 
plicable to employees of the govern- 
ment driving government automo- 
biles on public business. Croson v. 
District of Columbia, 55 App. (D. C.) 
122, 2 F. (2d) 924. 

81. Lebel v. Blier, 51 Que. Super. 


82. Lebel v. Blier, supra. 

83. Hamilton v. Jones, 42 T. L. R. 
148. 

84. Hamilton v. Jones, supra. 


85. Peo. v. Grange, 116 Misc. 523, 
190 NYS 573. 

{a] MIlustration.—Where the stat- 
ute empowering an officer to issue 
a summons instead of making an ar- 
rest makes it obligatory on the officer 
to issue a Summons instead of mak- 
ing the arrest if the offender has 
a card or other token of identifica- 
tion, but contains no provision mak- 
ing it obligatory for the person 
charged with an offense to refuse to 
identify himself, an automobilist, 
who is stopped by a policeman for 
failure to stop on signal, has a right 
to refuse to identify himself to the 
officer and is guilty of no offense in 
so doing, and it thereupon becomes 
the officer’s duty to place him under 
arrest on the original charge of of- 
fending against traffic regulations. 
Peo, v. Grange, 116 Misc. 523, 190 
NYS 573. 

86. See statutory provisions. 

87. Ex p. Beecham, [1913] 3K. B. 
45. But see Rex v. Hankey, [1905] 


of a borough, are the proper authori- 
ties to authorize the erection of 
danger signs, and constables have no 
such authority unless so authorized. 
Com, v. Myton, 44 Pa. Co. 329. 

{b] A complaint conforming to 
the language of the statute is suffi- 
cient without statement that authori- 
ties had erected signs requiring sig- 


pee Com, v. Burkhart, 29 Pa, Dist. 
616. 

[ec] Evidence held to sustain con- 
viction.—Com, v. Hines, (No. 2) 20 
Pa. Dist. 880. 

Approaching animals see infra 
§ 1273. 

89. Russell vy. State, 88 Tex. Cr. 


512, 228-SW 566. 


90. Russell v. State, supra. 
: 91. Peo. v. Arrieta, 28 Porto Rico 
13. 

92. Peo. v. Arrieta, supra. 

93. See statutory provisions. 

{a] Statute held indefinite. — 8 
Park Suppl. Annot. (1922) § 828 
(uu 7), penalizing the failure of 


an operator meeting an approaching 
vehicle to turn to the right and to 
give half the roadway if practicable, 
and a fair opportunity of passing 


without unnecessary interference, 
was held too uncertain and _ indefi- 
nite to be enforceable. Heath v. 


State, (Ga. A.) 136 SE 284; Hamilton 
v. State, 21 Ga. A. 660, 94 SE 824; 
Hale v. State, 21 Ga. A. 658, 94 SE 
823. 

94, 
937; 


Peo. v. Rivera, 28 Porto Rico 
Peo. v. Garcia, 28 Porto Rico 


for that reason striking the child. 
Peo. v. Rivera, :28 Porto Rico 9387. 
(2) That accused, while driving a 
truck without exercising the proper 
care and taking reasonable precau- 
tions to safeguard lives and property, 
willfully and maliciously collided 
with complainant’s automobile be- 
cause defendant “did not keep as 


far to the right as possible.’ Peo. 
v. Garcia, 28 Porto Rico 898. 
{b] Complaint insufficient. — A 


complaint charging failure to drive 
on the right-hand side of the traffic 
pole on a street is insufficient to 
charge driving on the wrong or left- 
hand side of the pole. Ex p. Jonisch- 
kies, 88 Tex. Cr. 574, 227 SW 952. 

95. Peo. v. Smyth, 203 App. Div. 
402, 196 NYS 561. 

[a] For example.—Where a truck 
driver, traveling north behind traffic 
moving slowly in the same direction, 
turns to the left on the south-bound 
trolley track to pass this traffic, there 
being no-south-bound traffic at that 
time, and continues traveling north 
on the south-bound track, as other 
north-bound traffic and stationary ve- 
hicles prevent him from getting 
nearer the right curb, he does not 
violate a regulation requiring over- 
taking vehicles to pass on the left, 
and all other vehicles to keep to the 
right, and slow-moving vehicles to 
keep near the curb. Peo. v. Smyth, 


203 App. Div. 402,196 NYS 561. 
96. Peo. v. Harden, 205 App. Div. 
7756 2.0 0 INAS 7a, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or boarding a street car and that if he had not 
passed to the left of the street car he would have 
had to stop his automobile or slow down and wait 
for the way to be elear.*’ In a prosecution based 
upon violation of a statute requiring motor vehicles 
to be kept to the right, the question of whether 
the negligence of defendant was the proximate cause 
of the collision is not involved,®* nor whether the 
person whose car he struck was guilty of contribu- 
tory negligence. 

[§ 1371] 19. Failing To Protect Edge of Pave- 
ment. Under some statutes, it is made an offense 
to operate a metal tired vehicle of more than a 
certain weight over the edge of a paved highway 
without protecting such edge so as to prevent the 
vehicle from breaking off the corners,’ and the va- 
lidity of such a statute has been sustained.? In a 
prosecution under such a statute, evidence to the 
effect that the highways were used constantly for 
the hauling of horse-drawn vehicles with loads ex- 
ceeding the limit named in the statute is properly 
excluded,® as is also evidence that certain highways 
were also generally used for the purpose of moving 
houses and heavy machinery.* 

[§ 1372] 20. Failing To Stop at Request of Officer. 
The refusal to stop a motor car at the request of 
a highway officer is a statutory offense in some 
jurisdictions.® The driver is subject to a penalty if 
he fails to stop when signaled or called upon to do 
so by a constable or other officer,® although the 
official making the signal is not in official uniform,’ 
or does not exhibit his badge of office,? although 
the officer may be required to exhibit his authority, 
if asked, after the automobile is stopped.? Under 
the rules applicable in the particular jurisdiction 
to other offenses,'° it has been held that, where the 
statute provides no penalty for the offense in ques- 
tion but it is grouped with other offenses made 


97. Oshkosh v. Campbell, 151 Wis. 12. 
567, 189 NW 316. 13. 
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See statutory provisions, 
State v. Goodwin, 169 Ind, 265, 
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punishable by fines to be collected by process of 
summary conviction, it cannot be punished by in- 
dictment under the general jurisdiction of a crimi- 


“nal court. 


[§ 1373] 21. Failing To Stop on Signal of Driver 
of Animals; Frightening Animals. Some statutes 
make it an offense for the driver or operator of a 
motor vehicle to fail to stop upon a signal given 
by one riding or driving animals along a highway.'? 
A statute requiring a motor vehicle meeting a per- 
son riding, leading, or driving a horse or other ani- 
mal to stop upon signal from such person will, it 
has been held, not be construed to require the danger 
signal to be given by the driver or manager of 
the animal in person but will permit it to be given 
by any occupant of the vehicle,'? although the con- 
trary has also been held.1* A charge of such an 
offense should follow the statute in stating the 
essentials thereof.t®° It has been held that. evidence 
of the speed of the motor vehicle is proper in a 
prosecution under such a statute.1® Under other 
statutes, it is made an offense to fail to exercise 
all reasonable precautions to prevent the frighten- 
ing of an’approaching horse and to insure the safety 
of any person riding or driving it.17 Under such 
a statute it may be an offense to fail to stop upon 
a signal from the driver, although the animals were 
not frightened.18 The charge under such a statute 
should state the name of the person alleged to have 
been injured,'® and the evidence should show that 
defendant was in control of the motor vehicle or 
was operating it.2° A statute requiring the giving 
of reasonable warning upon approaching a pedes- 
trian or a horse or horses or other draft animals 
being ridden or driven on the highway will not be 
so construed as to protect pedestrians only.2!. An 
indictment alleging a violation of a statute requiring 
the giving of warning and the use of precaution to 


until after the prosecution has rested 
its case. McCummins v. State, 132 


98. Peo. v. Arrieta, 28 Porto Rico 


99. Peo, v. Arrieta, supra. 
1. See statutory provisions. 
supra § 45. 


3. Peo. v. Sisk, 297 Ill. 314, 130 
NE 696. 

4. Peo. v. Sisk, supra. 

5. See statutory provisions. 


6. Collector of Revenue v. Auger, 
(Que.) 25 CanCrCas 412, 413. 

7. Collector of Revenue v. Auger, 
supra. 

“Tf the officers could be easily seen 
or recognized, some drivers would 
obey the law when they were near 
them but break it five minutes after- 
wards; this is a reason why they are 
not always in uniform.’ Collector 
of Revenue y. Auger, supra, 

8. Collector of Revenue vy. Auger, 
supra, 

“The defence says, such officer, 
when he makes the signal, must ex- 
hibit his authority, otherwise, any 
one could, according to his caprice, 
stop an automobile at any moment. 
It is true such a disadvantage may 
occur, but those who would without 
reason stop an ‘automobile may be 
punished; on the other hand, if there 
is a disadvantage there is a protec- 
tion for the occupants of the auto- 
mobile and for the public at large 
which must prevail over the dis- 
advantage. It may happen the signal 
is given because the automobile is 
running into danger and then any- 
body may stop it and save the peo- 
ple.” Collector of Revenue v. Auger, 
supra. 

9. Collector of Revenue v. Auger, 
supra. ; 

10. See supra § 1230. 

Te (Comey. Suttons :29 sPar (Dist.; 
1002. ; - 


82 NE 459. 

[a]. Surplusage.—In a_prosecu- 
tion for failure to stop an automo- 
bile on a public highway when sig- 
naled to do So by a person driving 


a horse, ete., where it appears that 
J and R were riding in a buggy 
together, that R was driving, and 


that J gave a signal to defendant 
to stop, an averment in the affidavit 
that the signal given by J was for 


and on behalf of R_ should be 
regarded as surplusage. State v. 
roel 169% Ind. 91265) 4.82) INB 


14. State v. Wilson, 188 Mo. A. 
342, 174 SW 163. 

15. Crichton v. State, 115 Md. 423, 
81 A 36; McCummins v. State, 132 
Wis. 236, 112 NW 25, 

[a] Held _ sufficient.—An ° allega- 
tion that defendant, as operator of 
an automobile, did not stop it upon 
a signal of distress by a _ person 
driving a’team of horses, sufficiently 
charges a violation of a _ statute, 
requiring the operator of an auto- 
mobile, on a signal of distress by a 
person driving horses, to cause the 
automobile to stop all motor power 
and remain stationary. McCummins 
Ven otate; ) 1325 sWis.-) 236, i. 112 INIW) 


{b] ‘When objection not raised.— 
An allegation that defendant, as 
operator of an automobile, did not 
stop it on a signal of distress by a 
person driving a team of horses 
“when a forward movement was not 
necessary to avoid accident,” al- 
though not clearly negativing the 


element of the offense that the oper-' 
‘ator must stop, “unless a movement 
forward shall. be deemed necessary; 


to avoid accident or injury” is suffi- 
cient where objection is not raised 


Wis. 236; 112 NW 25. 

16. McCummins y. State, supra. 

17. See statutory provisions. 

18. Rex v. Hyndman, (Que.) 17 
CanCrCas 469. 

19. Pinion vy, State, 87 Tex. ‘Cr. 86, 
219 SW 831. 

20. Pinion v. State, supra. 

[a] Occupancy.—Testimony that 
defendant and another were occupy- 
ing the motor vehicle which fright- 
ened a horse is insufficient to show 
that defendant had control of the 
motor vehicle so as to fall within 
the provisions of Acts 35th Leg. 
(1917) ¢ 207, requiring such vehicles 
to be operated in a careful manner. 
Pinion v. State, 87 Tex. Cr. 86, 219 
SW 831. 

21. Holland v. State, 11 Ga. A, 
769, 76 SE 104. 

[a] Reason for rule.-—‘It would 
be unreasonable to protect pedes- 
trians and animals on the highway 
and withhold protection from per- 
sons driving the animals, and the act 
will not be construed to have such 
effect, unless the language demands 
it. The section refers to ‘a horse or 
horses or other draft animals being 
ridden or driven,’ and requires one 
operating an automobile to i 
‘such person or animal’ 
proach of the machine. The words 
‘by any person’ might have been in- 
serted after the word ‘driven,’ and 
the meaning would be unmistakable. 
But since horses or other draft ani- 
mals are commonly. ridden or driven 
only by persons, it is manifest that 
the words ‘such person’ were in- 
tended to-apply. to the rider or driver 
of an animal on the highway, as 
well as to a pedestrian.’ Holland 
Nr vieesiga IW Ga AS 769 ae Shy 
104. a ; ‘ 
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prevent frightening horses or other draft animals 
need not allege specifically the manner in which 
animals became frightened nor the manner in which 
their driver was injured, since the offense consists 
in the failure to signal.2? 

[§ 1374] 22. Failure of Maatercturer or Dealer 
To Keep Record of Users of General License Num- 
ber. Under a statute permitting manufacturers 
and dealers to .obtain and use a general number 
plate on condition that they keep a record of the 
name and address of the person driving the car, and 
making it an offense to fail to keep such a record,?* 
a manufacturer or dealer is not guilty of the offense 
where the use of the motor vehicle by an employee 
is unauthorized and unknown.”4 

[§ 1375] 23. Fraudulent Conversion. Fraudulent 
conversion of a motor vehicle is made a separate 
statutory offense in some jurisdictions.2> A convie- 
tion for fraudulent conversion of an automobile 
of another cannot be sustained where the evidence 
is insufficient to show the title of the alleged 
owner.?° 

[§ 1376] 24. Homicide?’—a. In General. One who, 
by means or because of his operation of a motor 
vehicle, or by aiding or abetting another therein, 
causes the death of a human being may be guilty 
of murder or manslaughter.?® The criminal liabil- 
ity may arise either from a voluntary or deliberate 
act of the driver or one responsible with him which 


22. Holland v. State, supra. 30. 
23. See statutory provisions. cide § 59 et seq. 
24. Phelon & Moore, Ltd. v. Keel, 31. 
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Murder generally see Homi- 


Peo. v: Brown, 53) iCal. A664, 


L§§ 1873-1378 
results in the death of another person, or from a 
homicide due to the operation of a motor vehicle in 
a manner either violative of some penal statute or 
amounting to culpable negligence.?? 

[§ 1377] b. Murder.*° A driver of a motor vehi- 
cle who knowingly operates his vehicle toward and 
against another person with intent to run him 
down,*? or with reckless disregard for his life,*? or 
who intentionally runs into an obstruction, causing 
a passenger to be thrown from the car,®* and thereby 
causes his'death, is guilty of murder,*+ in the ab- 
sence of any circumstances of justification or ex- 
euse.2> Under statutes making a homicide murder 
when commited by acts greatly dangerous to others 
and evincing depravity of mind, a driver is guilty of 
the crime when he operates his motor vehicle at 
high speed or otherwise negligently or unlawfully, 
without regard to the presence or lives of other per- 
sons, and kills a human being,*® although he had 
no preconceived purpose to kill anyone.** To make 
a case of murder against a motorist driving in an 
unlawful and negligent manner, it should appear 
that such conduct was directly perilous to human 
life or that human life would probably be endan- 
gered thereby.*® 

[§ 1378] c. Manslaughter.°9 Where the operator 
of a motor vehicle, without malice and without any 
intention to kill, but under circumstances consti- 
tuting culpable negligence,*° or, at common law and 


to others.—A motorist running in 
excess of the speed limit, without 
knowledge that he is endangering or 


POS Ken Ba w65. 


25. See statutory provisions. 

26. Com. vy. Hillpot, 84 Pa. Super. 
454, 

[a] The prosecutor’s title is not 


sufficiently established where it is 
claimed that he held it under alleged 
leases which lacked practically all 
of the essentials of such instruments, 
there being neither term, rent, nor 
agreement for the return of the prop- 
Com. y. Hillpot, 84 Pa. Super. 


2'7. Cross references: 

Assault with automobile with intent 

to kill see supra § 1250. , 
Homicide generally see Homicide 29 

Crap) LOzS. 

Motor vehicle as “habitation” in the 
law of self-defense see Homicide 

§ 263 text and note 45, 

23. Story v. U. S., 16 F. (2d) 342; 
Peo. v. Camberis, 297 Til. 455, 130 
NE 712; State v. Sudderth, 184 N. C. 
Tsp 114 SE 828; State v. Gray, 180 
N.C. 697, 104 SE 647. And see cases 
infra §§ 1377-1379. 

[a] Liability of one not the oper- 
ator.—(1) If the owner of a car 
knowingly puts it in the immediate 
eontro] of a careless and reckless 
driver, sits by his side, and without 
protest permits him so _ recklessly 
and negligently to operate the car as 
to cause the death of another, he is 
liable aS a principal. Story v. U. S., 
16 F.: (2d) 342. (2) But the convic- 
tion of an owner of an automobile 
of manslaughter is not justified, 
where it does not appear that he 
could have ‘given directions to his 
chauffeur, with whom he was riding, 
jn time to have avoided the collision 
in question, and he appeared to be 
only in general control of the chauf- 
feur. who was not shown to have 
been in the habit of running so close 
to other cars as .to cause danger 
without ' being corrected by pee 
owner, knowing thereof. Peo 
Scanlon, 132 App. Div. 528). 117 NYS 
57. 

29. See cases infra §§ 1377, 13878. 

Essentials of offense see infra §§ 
1379-1384. , ‘ 


200 P 727. 

32. Hammell v. State, 21 Ala, A. 
633, 111 S 191; Herrington vy. State, 
31 Ga. A. 167, 120 SE 554. 

33. State v. Weisengoff, 85 W. Va. 
271, 101 SE 450. 

fa] Tllustration.—When a _ sheriff 
sought to arrest a driver by jumping 
on the running board while the car 
was in motion, and the driver in- 
creased the speed and intentionally 
collided with a bridge, causing the 
sheriff to be thrown off and killed, 
the driver is guilty of murder. State 
v. Weisengoff, 85 W. Va. 271, 101 SE 
450. 

34. Degrees of murder see Homi- 
cide §§ 78-109. 

35. Justifiable or excusable homi- 
cide generally see Homicide § 184 
et seq. 

36. State v. Massey, 20 Ala. A. 
56, 100 S 625; Montgomery y. State, 
178 Wis. 461, 190 NW 105. 

[a] Driving at high speed past 
a standing street car, without any re- 
gard for the presence of persons 
about to board the car, is the com- 
mission of an act eminently danger- 
ous to others evincing “depravity of 
mind’ within the statute defining 
murder. Montgomery v. State, 178 
Wis. 461, 190 NW 105. 

[b] Collision causing death of 
passenger. — One who knowingly 
drives an automobile in which others 
are passengers at an excessive rate 
of speed into a railroad train movy- 
ing Over a street crossing, although 
without any preconceived purpose ‘to 
kill anyone, but with a reckless dis- 


regard of human life, whereby death’ 


results to a passenger in the gar, 
may be guilty of murder in the first 
degree under a statute making a 
homicide perpetrated by an act 
greatly dangerous to the 
others and evidencing a depraved 
mind regardless of human life first 
degree murder. State vy. Massey, 20 
Ala. A. 56, 100 S 625. 

37. State v. Massey, supra. 

38. Sia a Ge State, 147 Tenn. 
355, 247 SW 9 

[al Want ee ‘knowledge of danger 


lives of; 


probably endangering the lives of 
other persons, is guilty only of man- 
slaughter ‘when he runs down and 
kills a pedestrian. Shorter y. State, 
147 Tenn. 355, 247 SW 985. 

39. Manslaughter generally 
Homicide § 110 et seq. i, 
40. Ala.—-Crisp v. State, 215 Ala. 
2, 109 S 287;. Hammell v. State. 21 
(Alen AY 633, ike Ss 191; Jones v. State, 
21 Ala, A. 234, 109 Ss 189; Hstes v. 

State, 18 Ala. i 606, 93 S 217. 

Ark.—Madding v. State, 118 Ark. 
506, 177 SW 410. 

Cal.—Peo. v. Collins, 195 Cal. 325, 
233 P 97; Peo. v. Wilson, 193 Cal. 
512,.226 P 5. . 

Conn.—State v. Block, 87 Conn. 
573, 89 A 167, 49 LRANS 913; State 
v. Goetz, 83 Conn. 437, 76 A 1000, 30 
LRANS 458; State v. Campbell, 82 
Conn. 671, 74 A 927, 185 AmSR 298, 
18 AnnCas 236. 

Del.—State v. Dean, 122 A 448 
[aff 125 A 478]; State v. Kreuger, 31 
Del. 152, 111 A 911; State v. MclIvor, 
31 Del, 123, 11 A 66; State v. Long, 
300 Delii397, 203.74 (S62 

Ill.—Peo, v. Camberis, 297 Ill. 455, 
130 NE 712; Peo. v. Adams, 289 Ill. 
339, 124 NE 575. 

State, 188 Ind. 


see 


Ind.—Dunville v. 
373, 123 NE 689; Smith v. State, 186 
Ind. 252, 115 NB 943) 

183 Ky. 209, 


Ky.—Held v. Com., 
Guillemette, 243 


208 SW 772. 
Mass.—Com., v. 
Mass. 346, 137 NE 700; Com. v. Peach, 
239 Mass. OW ose on NE 351. 
Mich.—Peo. v. Campbell, 237 Mich. 
424, 212 NW 97; Peo. v. Townsend, 
214 Mich. 267, 183 NW 171%, 16 ALR 
902; Peo. v. Barnes, 182 Mich. LOS 
148 NW 400. 


Minn.—State v. Goldstone, 144 
Minn, 405, 175 NW 892. 
Mo.—State v. Coulter, 204 SW 5; 


esere v. Horner, 266 Mo. 109, 180 sw 
Nebr.—Schultz v. State, 89 Nebr. 
34, 130 NE 972, 33 LRANS 403, Ann 
Cas1912C 495. 
N. J.—State v, Dugan, 84 N. J. L. 
603, 89 A 691 [aff 85.N. J. L. 730, 89 
A 1135]. 


a ee ee) eee 
| For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 


§ 1378] 


under most statutes, while engaged in the commis- 
sion of an unlawful act,‘ proximately causes*? the 
death of another person, he is guilty of involuntary 
manslaughter;** and it has been held that if he 
operates his motor vehicle upon the highway in a 
manner that he knows or has reasonable grounds 


to believe is reasonably calculated 


MOTOR VEHICLES 


ter.*4 


to injure others 


using the highway, and under such circumstances 


N. Y.—Peo. v. Scanlon, 132 App. 
Div. 528, 117 NYS 57. 
N. C.—State.v. Gash, 177..N. C, 


595, 99 SE 337; State v. McIver, 175 

N. C. 761, 94 SE 682. 
Okl.—Nail v. State, (Cr.) 242 P 
23 


270. 

Philippine.—U. S. v. Juanillo, 
Philippine 212; U. S. v. Tayongtong, 
21 Philippine 476. 

Porto Rico.—Peo. v. Limardo, 29 
Porto Rico 42; Peo. v. Lebron, 23 
Porto Rico 611; Peo. v. Blandford, 
23 Porto Rico 580; Peo. v. Francis, 19 
Porto Rico 659. 

R. I.—State. v. Wagner, 86 A 147. 

W. Va.—State v. Weisengoff, 85 
W. Va. 271, 101 SE 450. 

Compare State v. Clark, 196 Iowa 


1134, 196 NW 82 (apparently sup-, 


porting the rule). 

Negligence causing death as man- 
slaughter see Homicide §§ 141, 142 
text and note 18. 

What constitutes culpable negli- 
gence see infra § 1380. 

41. Ala—cCrisp v. State, 21 Ala. 
A. 449, 109 S 282 [rev on other 
grounds 215 Ala. 2, 109 .S 287]; 
Jones vy. State, 21 Ala. A. 234, 109 
S 189; State v. Massey, 20 Ala. A. 
56, 100 S 625; Estes v. State, 18 Ala. 
A. 606, 93 S 217; Anderson v. State, 
18.Ala. A. 429, 93 S 68. 

Cal.—Peo. v. McKee, 251 P 6753 
Peo. v- Wilson, 193 Cal. 512, 226.P 5; 
Peo: .v..-Halbert, (A.) 248. PP. 969; 
Peo. v. Kelly, 70 Cal. A. 519, 234 P 
110; Peo. v. Cunningham, 64 Cal. A. 
12,5220, P 3125-Peos v. Seiler, bicCal. 
A, 195, 207 ‘P 396. 

Conn,—State v. Campbell, 82 Conn. 
671, 74 A 927, 135 AmSR 293, 18 
AnnCas 236. 

Del.—State v. MclIvor, 31 Del, 123, 
111 A 616; State v. Long, 30 Del. 397, 
108 A 36. 

Ga.—Herrington v. State, 31 Ga. A. 
167, 120 SE 554; Farrior v. State, 26 
Ga. A. 595, 107 SE 67; Hayes v. State, 
11 Ga, Ay 371,.75 SE 5238. 

Ind.—Kimmel yv. State, 198 Ind. 
444, 154 NE 16; Dunville v. State, 188 
Ind, 373, 123 NE 689; Smith v. State, 
186 Ind. 252, 115 NE 943. 

Kan.—State v. Bailey, 107 Kan. 
637, 193 P 354. See also Rose v. 
Gypsum City, 104 Kan. 412, 179 P 
348 (dictum). 

Mich.—Peo. v. Townsend, 214 Mich. 
267, 183 NW 177, 16 ALR 902; Peo. 
v. Harris, 214 Mich. 145, 182 NW 
673, 16 ALR 910. Compare Peo. v. 
Barnes, 182 Mich. 179, 148 NW 400 
(that the driver was traveling at a 
rate of speed in violation of law is 
not conclusive as to guilt of man- 
slaughter, although such fact might 
be considered with other evidence on 
the question of his negligence). 

Nebr.—Schultz v. State, 89 Nebr. 
34, 130 NW 972, 33 LRANS 403, Ann 
Cas1912C 495. 

N. H.—State v. Currier, 79 N. H. 
L771, 06 A} 497. 

N. J.—State v. Elliott, 94 N. J. L. 
76, 110 A 1385. 

N. Y.—Peo. v. Darragh, 141 App. 
Div. 408, 126 NYS 522. 

N. C.—-State v. Whaley, 191 N. C. 
387, 1382 SE 6; State v. Jessup, 183 
NGC, Wide. lad BIS) eb280% Statecty, 
Rountree, 181 N. C. 535, 106 SE 669; 
State v. Gray, 180 N. C. 697, 104 SE 
647; State v. Gash, 177 N. C. 595, 99 
SE 337; State v. McIver, 175 N. C. 
761, 94 SE 682. 

Oh.—Jackson v. State, 101 Oh, St. 
152, 127 NE 870; Schier v. State, 96 
Oh, St. 245, 117 NE 229; State v. 
Schaeffer. 96 Oh. St. 215, 117 NE 


220, LRAI918B 945, AnnCasi918E 
1137; Bell v. State, 7 Oh. A. 185. 

Pa.—Com. v. Tole, 25 Pa. Dist. 957, 
44 Pa..Co, 257. 

Tenn.—Shorter vy. State, 147 Tenn. 
855, 247 SW 985; Lauterbach v. 
State, 132 Tenn, 603, 179 SW 130. 

Alta.—Rex v. Nickle, 16 Alta. L. 1, 
thas 15, [1920] 3 WestWkly 

Compare State v. Clark, 196 Iowa 
1134, 196 NW 82 (killing while driv- 
ing at speed in violation of city ordi- 
nance not manslaughter per se). 

[a] The commission of a danger- 
ous act, 
statute intended to prevent injury to 
the person, when death to another 
ensues, ,renders the actor guilty of 
manslaughter at least. State v. Jes- 
sup. 183 N. Ce 771, 111 SH 5233 State 
eis i a 1SLEN, iGre58o7 L061 SE 
669. 

[b] Defense.—The complete an- 
swer to a criminal charge of man- 
slaughter as the result of the opera- 
tion of an automobile in violation of 
law is that the vehicle was being 
operated within the requirements of 
the law at the time of the homicide. 
State v. Elliott, 94 N. J. L. 76, 110 
Ay 135: 

Unlawful act causing death as 
manslaughter see Homicide §§ 136- 
140. 

Violation of statute or ordinance 
as negligence see Negligence [29 Cyc 
436-439]. 

42. Ala.—Crisp v. State, 21 Ala. 
A. 449, 109 S 282 [rev on other 
grounds 215 Ala. 2, 109 S 287]. 

Cal.—Peo. v. Wilson, 193 Cal. 512, 
226) P63) Peo. vi Kelly, 70° Cal. A. 
519,-234 P 110. 

Ind.—Kimmel v. State, 198 Ind. 
444, 154 NE 16; Dunville v. State, 188 
Ind. 373, 23 NE 689. 


Mass.—Com. v. Guillamette, 243 
Mass. 346, 137 NE 700. 
Mich.—Peo. v. Barnes, 182 Mich. 


179, 148 NW 400. 

Oh.—Jackson v. State, 101 Oh. St. 
152, 127 NE 870. 

Tenn.—Copeland v. State, 285 SW 
565. 

Alta.—Rex v. Nickle, 16 Alta. L. 
1, 34 CanCrCas 15, [1920] 3 West 
Wkly 1016. 

And see cases supra notes 40, 41. 

fa] If a driver’s wrongful con- 
duct is one of the direct causes of 


the death of another person, he is 
guilty of manslaughter. Bell v. 
State, 7 Oh. A. 185. | 


Decedent’s own negligence causing 
death see infra § 1384 text and note 


Proximate cause in general see 
Negligence [29 Cyc 488 et seq]. 

43. Involuntary manslaughter in 
general see Homicide § 134 et seq. 

44. Jones v. Com., 213 Ky. 356, 
281 SW 164. 

Voluntary mnanetang ten see Homi- 
cide §§ 113-13 

45. Ala. Ets v. Massey, 20 Ala. 
A. 56, 100 S 625. 

Ark.—Madding v. State, 118 Ark. 
506, 177 SW 410. 

Cal.—Peo. v. Wilson, 193 Cal. 512, 
226 P 5; Peo. yourKelly, 70) Cal. 1A. 
519, 284 P 110; Peo. v. Cunningham, 
64 “(Call ANNE 25) 220° P8123 =Peoi sv: 
Seiler, 57 Cal. A. 195, 207 P 396. 

Conn.—State v. Block, 87 Conn. 
578, 89 A 167, 49 LRANS 913; State 
v. Campbell, 82 Conn. 671, 74 A 927, 
135 AmSR 2938, 18 AnnCas 236. 

Del.—State v. Dean, 122 A 448 
[aff 125 A 478]; State v. Disalvo, 
121 A 661; State v. McIvor, 31 Del. 


in itself a viclation of a/' 


149 C.5.] 1355 


recklessly and with gross carelessness strikes and 
kills another, he is guilty of voluntary manslaugh- 
Thus, the conviction of a driver for man- 
slaughter has been had where death occurred as a 
result of his operation of the motor vehicle at 
excessive speed,*® or while he was under the influ- 
ence of intoxicating liquor,*® or on account of his 


123, 111 A 616; State v. Long, 30 Del. 
397, 108 A 36; 

Ga.—Herrington vy. State, 31 Ga. 
A, 167, 120 SE 554; Farrior v. State, 
26 Ga. iA, 595, 107 SEH’ 67. 

Ill.— Peo. y. Toohey, 319 fll. 113, 
149 NE 795. = 

Ind.—Smith v. State, 186 Ind. 252, 
115 NE 948. 


Kan.—State v. Bailey, 107 Kan. 
637, 193 P 354. 

Mich.—Peo. v. Barnes, 182 Mich. 
179, 148 NW 400. 

Minn.—State v. Goldstone, 144 
Minn. 405, 175 NW 892. 

Nebr.—Schultz v. State, 89 Nebr. 


34, 130 NW 972, 33 LRANS 403, Ann 
Cas1912C 495. 

N. Y.—Peo. v. Darragh, 141 App. 
Div. 408, 126 NYS 522. 

N. C— State v. Whaley, 191 N. C. 
387, 132 SE 6; State v. Gash, 17 W&. 
CG. 595, 99 SE 337; State v. McIver, 
175 N. C. 761, 94 SE 682. 

Oh.—Schier v. State, 96 Oh. St. 
245, 117 NE 229; State v. Schaeffer, 
96. Ohi <Sti) 215;\ 127 5 NB 2200 LRA 
1918B 945, AnnCas1918E 1137; Bell 
v. State, 7 Oh. A, 185. 
pee aa Ve State, (Cr.). 242) P 

Or.—State v. Miller, 119 Or. 409, 
243 P 72. 

Porto Rico.—Peo, v. Blandford, 23 
Porto Rico 580; Peo. v. Francis, 19 
Porto Rico 659. 

Tenn.—Shorter v. State, 147 Tenn. 
355, 247 SW 985; .Lauterbach  v. 
State, 132 Tenn. 603, 179 SW 130. 

Alta.—Rex v. Nickle, 16 Alta. L. 
1,.'34 CanCr@as 15, “£19209 38 "Wiest 
Wkly 1016. 

[a] Racing on highway.—(1) One 
who races his automobile with: an- 
other car along a highway and there- 
by kills a pedestrian is guilty of 
manslaughter. Peo.'. v, Lebron! 23 
Porto Rico 611. (2) Those persons, 
city officials and private persons 
alike, who promote, aid, or.abet in 
the unlawful running of an automo- 
bile race on a city street, causing the 
death of .another, are criminally lia- 
ble for manslaughter. Rose v. Gyp- 
sum City, 104 Kan, 412, 179 P B48 
(dictum). 

[b] Killing occupant of car.—An 
automobilist’ who drives recklessly or 
at an excessive speed, as a result 


‘whereof a passenger in the car loses 


his life in a collision, 
manslaughter. State v. Massey, 20 
Ala. A. 56, 100 S 625; Farrior v. 
State, 26 Ga. A. 595, 107 SE 67. 

46. Cal.—Peo. v. McKee, 251 P 
675; Peo. v. Collins, 195 Cal. 325, 233 
P 97; Peo. v.. Kellyj=708 Cals-As i518, 
234 P 110; Peo. v. Cunningham, 64 
Calm Ar tT 2% 320 P 312. 

Fla.—Cannon v. State, 107 S 360. 

Ga.—Clark v. State, 35 Ga. A. 241, 
132 SE 650; Herrington v. State, 31 
Ga. A. 167, 120 SE 554. 

Ind.—Smith vy. State, 186 Ind. 252, 
115 NE 943. 

Mich.—Peo. v. Townsend, 214 Mich. 
267, 188 NW:177, 16 ALR 902. 

Minn.—State y. Kline, 168 Minn. 
263, 209 NW 881. 

N. J.—State v. Dugan, 84 N. J. L. 
603, 89 A 691 [aff 85 N. J. L. 730, 89 


ANTS by) 
Alta.—Rex v. Nickle, 16 Alta. L. 
[1920] 3 West 


1,684 .CanCrCas, 15, 
Wkly 1016. 

[a] Regardless of the speed at 
which he is traveling, one who drives 
an automobile while under the influ= 
ence of liquor and kills another per- 
son is guilty of manslaughter. Peo. 
v. Kelly, 70 Cal. A. 519, 234 P 110. 


is guilty of 


1356 [42 C.J.] 


failure to keep a proper lookout,*? or because of 
his operation of the car in a reckless, wanton, and 


careless manner.*® 


[§ 1379] d. Essentials of Offenses—(1) Intent To 
Intent or malice be- 
ing a necessary ingredient of murder,*® one who by 
reason of drunkenness loses control of his motor 
vehicle and kills another person is not guilty of 
murder®® if the intoxication produces such a mental 
condition as to render him incapable of forming a 
specific intent,®! although voluntary drunkenness is 
But the intention to take 
life is not necessary to constitute involuntary man- 
slaughter,®* the crime being committed, unless other- 
wise provided by statute,°* when a person is killed 
by the driver’s operation of his car negligently or 
in violation of law,®> but unintentionally,®® and al- 
though at the time the driver did. not actually know 


Kill or Knowledge of Danger. 


no excuse for ecrime.®? 


[b] Effect of statute making in- 
toxicated driver causing death 
guilty of another crime.—One who 
by driving an automobile while in- 
toxicated proximately causes’. the 
death of another person is guilty of 
manslaughter, as for negligence or 
the commission of a lawful act in 
an unlawful manner, notwithstanding 
a statute providing that a driver 
who because of intoxication does any 
act causing death shall be guilty of 
another crime. Peo. v. Collins, 195 
CabrsZo. zoom ke, Os 

47. State v. Kreuger, 31 Del. 152, 
TitVA Olds State v. Gray, 180° NAc: 
697, 104 SE 647; State v. Gash, 177 
595,99 SH 33. 

4s. Ala.—Crisp v. State, 215 Ala. 
2, 109 S 287; Hammell vy. State, 21 
Ala. A. 638, 111 S 191; State v. Mas- 
sey, 20 Ala. A. 56, 100 S 625. 

Ark.—Madding v. State, 118 Ark. 
506, 177 SW 410. 

Cal.— Peéo, v. Seiler, 57 Cal. A. 195, 
204PP 396: 

Conn.—State v. Goetz, 83 Conn. 
437, 76 A 1000, 30 LRANS 458. 

Del.—State v. Disalvo, 121 A 661; 
State v. Long, 30 Del. 397, 108 A 
36 


Tll.—Peo. v. Allen, 321 Ill; 11, 151 
NE 676; Peo. v. Glasebrook, 320 Ill. 
567, 151 NE 489; Peo. v. Falkovitch, 
280 Ill. 321, 117 NE 398, AnnCas1918B 
1077. 

Ind.—Smith v. State, 186 Ind. 252, 
115 NE 943; Luther v. State, 177 
Ind. 619, 98 NE 640. 

Iowa.—State v. Sexsmith, 200 Iowa 
1244, 206 NW 100; State v. Clark, 196 
Iowa 1134, 196 NW 82. 


Kan.—Rose v. Gypsum City, 104 
Kan. 412, 179 P 348. 

Mass.—Com. v. Guillemette, 243 
Mass. 346, 137 NE 700; Com. v. 


Peach, 239 Mass. 575, 132 NE 351. 
Mo.—State v. Scheufler, 285 SW 
419; State v. Renfro, 279 SW 702. 
N,'C.—State v. Jessup, 183 N. C. 
771, 111 SE 523; State v. Gray, 180 
N. C. 697, 104 SE 647. 


Okl.—Nail v: State, (Cr.) 242 P 
270. 

Pa.—Com. v. Hoskins, 23 Pa. Dist. 
528. 


Porto Rico.—Peo. v. Limardo, 29 
Porto Rico 42. 

Ss. D.—State v. Denevan, 49 S. D. 
192, 206 NW 927. 

Tenn.—Copeland v. State, 285 SW 
565. 

W. Va.—State v. Weisengoff, 85 W. 
Va. 271, 101 SE 450. 

fa] Driving on wrong side of the 
road.—One who drives at excessive 
speed on the wrong Side of the road 
and collides with and kills another 
person is guilty of manslaughter. 
Peo, v. Seiler, 57 Cal, A. 194, 20%) P 
396. 

{b] Driving past street car.—The 
operator of a motor vehicle who 
drives his car at high speed past a 


MOTOR VEHICLES 


fense.°? 


street car beyond which he cannot 
see and kills a pedestrian because 
unable to see him in time to stop 
his car is guilty of manslaughter. 
Madding v. State, 118 Ark. 506, 177 
SW 410. 

{c] . Collision with horse causing 
rider’s death.—Under the statute of 
Porto Rico (Pen. Code § 328, as 
amended), making it an offense neg- 
ligently to drive a motor vehicle so 
as to collide with any “object or 
thing’ whereby the death of a hu- 
man being is produced, the driver 
of an automobile is criminally re- 
sponsible where his car collides with 
a horse, and a person riding thereon 
is thrown off and killed. Peo. v. Li- 
mardo, 29’ Porto Rico 42. 

{[d] _Wantonness constituting man- 
slaughter as distinguished from 
murder.—When a sheriff sought to 
arrest the driver of a motor vehicle 
by jumping on the running board 
while the car was in motion, and the 
driver increased his speed and col- 
lided with a bridge framework, 
whereby the sheriff was thrown to 
his death, the driver is guilty of 
murder if he could have stopped the 
machine but willfully refused to do 
so and intentionally collided with the 
bridge; but if the collision was acci- 
dental, the killing is manslaughter, 
State v. Weisengoff, 85 W. Va. 271. 
101 SE 450. 

ee “Wurder” defined see Homicide 

50. State v. Massey, 20 Ala, A. 
56, 100 S 625; Herrington v. State, 31 
Ga. A. 167, 120 SE 554. 

51. State v. Massey, 20 Ala. A. 
56, 100 S 625. 


52. State v. Massey, supra; Her- 
rington v. State, 31 Ga. A. 167, 120 
SE 554. 


Effect of intoxication as to lia- 
bility for crime see Criminal Law 
§ 81 et seq. ° 

53. <Ala.—Hstes v. State, 18 Ala. A. 
606, 93 S 217; Anderson v. State, 18 
Ala, A. 429, 938 S 68.) 


Ark.—Madding v. State, 118 Ark. 
506, 177 SW 410. 

Ill.— Peo. v. Adams, 289 Ill. 339, 
124 NE 575. i 

Minn.—State  v. Peterson, 153 
Minn, 310, 190 NW 845. 

Nebr.—Schultz v, State, 89 Nebr. 


34, 130 NW 972, 33 LRANS 403, Ann 
Cas1912C 495. 


Sta ee v.. Sandvig, 251 P 
887. 
[a] Age of infant driver imma- 


torial.—In a prosecution of a defend- 
ant sixteen years old for man- 
slaughter committed while driving 
recklessly and in violation of the 
speed limit, an instruction that the 
jury should consider defendant’s age 
in reaching a verdict is properly re- 
fused, intent or knowledge not being 
an ingredient of an offense against 
the speed statute. State v. Peterson, 


[§§ 1378-1380 


that his act would result in a homicide;5’ and so 
the fact that at the time of the homicide he is 
so intoxicated as not to know that his driving is 
apt to cause injury to another is no defense,°® the 
intoxication itself being the gravamen of the of- 
Any assumption in which a driver has the 
right to indulge, as that pedestrians will use due 
care for their own safety, is to be considered on 
the question of his guilt.®° 
fendant actually knew he was violating the law 
at the time of the homicide is immaterial.®+ 

[§ 1380] (2) Degree of Negligence. 
may result from carelessness of such low degree or 
trivial character in the lawful operation of a motor 
vehicle as not to involve criminality.® 
law, one causing death by negligent driving. is not 
criminally responsible unless the negligence is so 
great that the law imputes a criminal intent.®* 


Whether or not a de- 


A homicide 


At common 


A 


153. Minn. 310, 190 NW 345. 

{[b] The manner of killing is not 
material in an indictment for invol- 
untary manslaughter, since it would 
only tend to show the intent with 
which the act was committed, and 
no intent to kill is required to consti- 
tute the offense. Madding v. State, 
118 Ark. 506, 177 SW 410. 


“Involuntary manslaughter’ de- 
fined see Homicide § 134. 

54. See statutory provisions. 

55. Manslaughter committed in 


isreak of motor vehicle see supra 

56. Estes v. State, 18 Ala. A. 606, 
93 S 217. 

57. Estes v. State, supra. 

58. Peo. v. Townsend, 214 Mich. 
267, 183 NW 177, 16 ALR 902. 

59. Peo. v. Townsend, supra. 

Homicide while driving under in- 
fluence of liquor as manslaughter see 
supra § 1378 text and note 46. 


60. Peo. v. Campbell, 237 Mich. 
424, 212 NW 97. 
61. Bailum v. State, 17 Ala. A. 


679, 88 S 200. 

62. Crisp v. State; 21 Ala. A, 449, 
109 S 282 [rev on other grounds 215 
Ala. 2, 109 S 287]. And see cases 
infra notes 63-65. 

63. Ala.—Crisp v. State, 21° Ala. 
A. 449, 109 S 282 [rev on other 
grounds 215 Ala. 2, 109 S 287]. 

Hi). —Peo. +v., Allen, 320S0h 1aeedon 
NE 676; Peo. v. Adams, 289 Ill. 339, 
124 NE 575. 


Ind.—Kimmel vy. State, 198 Ind. 
444, 154 NE 16. 

Iowa.—State v. Clark, 196 Iowa 
1134, 196 NW 82. 

Ky.—Jones v. Com., 213 Ky. 356, 


281 SW 164. 

Mich.—Peo. v. Campbell, 237 Mich. 
424, 212 NW 97; Peo. v. Barnes, 182 
Mich. 179, 148 NW 400. 

Mo.—State v. Horner, 266 Mo. 109, 
180 SW 8738. 

Nebr.—Schultz v. State, 89 Nebr. 
34, 130 NW 972, 33 LRANS 403, Ann 
Cas1912C 495. 

N. C.—State v. Rountree, 181 N. C. 
535, 106 SE 669; State v. Gray, 180 
N. C. 697, 104 SE 647; State v. Mc- 
Iver, 175 N. C. 761, 94 SH 682, 
cee ee v. State, 285 SW 

[a] To be criminally liable for a 
killing caused by his reckless driving 
of an automobile, defendant must 
have been guilty of gross or wanton 
negligence, and it is not the law that 
a person is criminally responsible 
for every act of mere negligence 
that causes the death of another. 
Peo. v. Adams, 289 Ill. 339, 124 NE 
575; State v. Rountree, 181 N. C. 535, 
106 SE 669, 

[b] The highest degree of care is 
not required of a driver, with respect 
to his liability for involuntary man- 
slaughter, and for the unintentional 
killing of another person he is crimi- 
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motor vehicle is not a deadly or inherently danger- 
ous instrumentality, so as to impose liability for 
mere carelessness in its use or operation,®* and the 
degree of negligence necessary to support a convic- 
tion is such recklessness or carelessness as is in- 
compatible with a proper regard for human life.%® 
It is sufficient, however,-if it reasonably appears 
that death or great bodily harm was likely to re- 
sult from the driver’s consent.°° Under a statute 
defining involuntary manslaughter as the involun- 
tary killing of another in the commission of a lawful 
act which might produce death, without due caution 
and cireumspection, the act must be one which might 
produce death, but the negligence need not be 
wanton or reckless;°* and where the statute makes 
ordinary negligence culpable, a driver failing to use 
reasonable care and precautions to avoid killing an- 
other person is criminally responsible.*8 

[§ 1381] (3) Cause of Death. An operator of a 
motor vehicle who injures another by negligence 
or unlawful conduct is responsible when death re- 
sults from blood poisoning caused by dirt forced 
into the wounds at the time of the accident,® unless 
the medical treatment of the injured person was so 
grossly erroneous or unskillful as to have been an 
intervening cause of death;’° and a driver whose 
operation of his motor vehicle causes injury to one 
who has an aleoholic brain, so that delirium tremens 
follows and death results, is criminally liable.”* 


MOTOR VEHICLES 


Paz Olde) AseT: 

[§ 1382] (4) Failure To Render Assistance to In- 
jured Person.”? The violation of a statute requiring 
a driver of a motor vehicle who has injured another 
to give him assistance is no ingredient or element 
of manslaughter, where the victim was so injured 
that even if he had been assisted, death could not 
have been prevented.’ 

[§ 1383] (5) Unavoidable Accident. There is no 
erlminal lability for a death resulting from an 
unavoidable accident or misadventure;’* but one 
who drives his motor vehicle negligently or unlaw- 
fully and thereby causes the death of another is 
criminally responsible, even though the particular 
accident or the death of the particular person was 
unavoidable in the sense that the driver at the time 
the danger became imminent used every possible 
precaution to prevent death or injury to him.7° The 
mere fact that the driver had his car under control 
is 1mmaterial where he should have avoided the ac- 
cident and failed to do so.*6 

[§ 1384] (6) Negligence of Decedent or Third 
Person. A homicide due solely to the negligence or 
fault of decedent imposes no criminal lability upon 
the driver of a motor vehicle which strikes and kills 
him;*? but negligence of decedent contributing to 
his injuries does not excuse an act of negligence 
or malfeasance on the part of the driver which prox- 
imately causes the death.** However, one accused 
of negligent manslaughter may plead the negligence 


Death from unavoidable accident in 


nally liable only if he omitted to do 
something which a reasonable and 
prudent man would do, or did some- 
thing which such a man would not 
do, under all the circumstances sur- 
rounding the particular case. State 
v. Horner, 266 Mo. 109, 180 SW 
873. 
“Criminal negligence” 
Negligence [29 Cyc 424]. 

64. State v. Clark, 196 Iowa 1134, 
196 NW 82. See Held v. Com., 183 
Ky. 209, 208 SW 772 (pointing out 
that the same result is reached 
whether the culpable carelessness is 
denominated ‘“‘gross negligence” or 
the ‘careless use of a dangerous in- 
strumentality,” and holding that the 
operation of a car in the business 
district of a city at a time when the 
presence of other persons upon the 
highway must be anticipated is such 
use of an agency dangerous to life 
and limb as makes any negligence 
which results in the death of another 
unlawful and criminal). Compare 
Jones v. Com., 213 Ky. 356,-360, 281 
SW 164 (holding that automobiles 
“are not to be classed in the same 
category with deadly weapons, but 
if improperly handled they are dan- 
gerous instrumentalities,’ and pro- 
ceeding to apply the rule that a 
homicide committed by the wanton 
or reckless handling of deadly 
weapons is voluntary manslaughter). 

Motor vehicle as dangerous instru- 
mentality generally see supra § 16. 

Negligence in handling of deadly 
weapons see Homicide § 142 text and 
note 19. 


defined see 


65. Ind.—Kimmel v. State, 198 
Ind. 444, 154 NE 16. 

Mich.—Peo. v. Barnes, 182 Mich. 
179, 148 NW 400. 

Nebr.—Schultz v. State, 89 Nebr. 
34, 130 NW 972, 33 LRANS 403, Ann 


Cas1912C 495. 

N. @.—State v. Rountree, 181 N. C. 
535, 106 SE 669. 

Tenn.—Copeland v. State, 285 SW 
565. 

{a] Facts not showing reckless- 
ness.—The driver of an automobile, 
not knowing that boys were riding 
on or behind a wagon, cannot be said 
to have acted with reckless disre- 


gard for the safety of others in at-: 


tempting to pass behind that wagon, 
between it and another. Copeland v. 


State, (Tenn.) 285 SW 565. 

66... Jones ’v.'-Com:, 213. Ky. .°356, 
281 SW 164; Held v. Com., 183 Ky. 
209, 208 SW 772; State v. Rountree, 


1ST IN6C. 535.) 106) SEY 669s) State. 
Gray, 180 N. C. 697, 104 SE. 647; 
State v. McIver, 175 N. C. 761, 94 SE 
682; Copeland v. State, (Tenn.) 285 
SW 565. 

[a] Careless driving in business 


district.—A want of ordinary care in 
the operation of an automobile with- 
in the business district of a city is 
such use of an agency dangerous to 
the life of others aS makes any neg- 
ligence which results in the death 
of another’ culpable and criminal. 
Held v. Com., 183 Ky. 209, 208 SW 


T72, 
67. Peo. v. Seiler, 57 Cal. A. 195, 
20d O96. 


68. Peo. v. Campbell, 237 Mich. 
424, 212 NW 97; McCarthy v. Rex, 
62 Can. S. C. 40, 59 DomLR 206, 35 
CanCrCas 213, [1921] 2 WestWkly 


751 [dism app 14 Sask, L. 145, 57 
DomLR 93, [1921] 1 WestWkly 
443]. 

69. Peo. v. Townsend, 214 Mich. 
267, 275, 188 NW 177, 16 ALR 902 
[quot Cyc]. 


Death resulting from disease 
caused by injury see Homicide § 55. 

70. Peo. v. Townsend, 214 Mich. 
267, 275, 183 NW 177, 16 ALR 902 
[quot Cyc]. 

Death resulting from erroneous or 
unskillful treatment see Homicide 


§ 56. 
71, State v. Block, 87 Conn. 573, 
89 A 167, 49 LRANS 913. 


Prior causes contributing to death 
see Homicide § 57. 

72. Liability for neglect of duty 
after accident see infra §§ 1448-1462. 

73. State v. Peterson, 153 Minn. 
310, 190 NW 345. 

74. State v. Disalvo, (Del.) 121 A 
661; Sinclair v. U. S., 49 App. (D. coy) 
35%, 265 > Medy 991. 

[a] Illustration.—The driver of 
an automobile is not responsible for 
the death of another, struck by the 
ear, if the accident was due to the 
breaking of the steering wheel which 
was not caused by any unlawful act 
on the part of the driver and for 
which he was in no way responsible. 
Sinclair v.-U- S.; 49 ADD CDACrivsons 
265 Fed. 991. 


general see Homicide § 268. 

75. Ala,.—Estes v. State, 18 Ala. 
A. 606, 93 S 217. 

Conn. —State v. Campbell, 82 Conn. 
671, 74 A 927, 135 AmSR 293, 18 Ann 
Cas 236. 

N. C.—State v. Gray, 180 N. C. see 
104 SE 647; State v. McIver, 175 N. 
Cc. 761, 94 SE 682. 


97 kal Ve State) (Cr). 1242002 
Tenn.—Lauterbach v. State, 132 


Tenn. 603, 179 SW 130. 

Wash.—State vy. Ito, 129 Wash. 402, 
225 P63. 

[a] Mistake of judgment.—A :de- 
fendant cannot be excused for a neg- 
ligent homicide on account of a mis- 
take of judgment, if brought about 
by his own reckless conduct in driv- 
ing at excessive speed. State v. 
McIver, 175 N. C. 761, 94 SE 682. 

76. State v. Lake, 57 Utah 619, 
L9G Pevonss : 

77. Crispy:.v. State, 21s Alas. Ac 
449, 109 S 282 [rev on other grounds 
215° Ala. 2, 109 S 287]; Peo. v. Barnes, 
182 Mich. 179, 148 NW 4003; Ua Syrvn 
Tayongtong, 31 Philippine ‘476; Peo. 
v. Francis, 19 Porto Rico 659. 

[a] Rule applied.—The driver of 
an automobile on a much traveled 
highway has the right to presume 
that no adult will suddenly rush out 


‘}in front of him; and when a driver 


becomes so frightened because a 
person rushes unexpectedly into the 
street that he is unable to avoid 
striking him, and such _ person’s 
death is due solely to the driver’s 
fright and consequent loss of control, 
there is no liability as for man- 
slaughter. Crisp v. State, 21 Ala. A. 
449, 109 S 282 [rev on other grounds 
215 Ala, 2, 109 S 287]. 

78. <Ala.—Jones v. State, 21 Ala. 
A, 234, 109 S 189. 

Ark.—Bowen vy. State, 100 Ark. 232, 
140 SW 28. 

Cal.—Peo. v. McKee, 251 P 675, 

Conn.—State v. Campbell, 82 Conn. 
671, 74 A 927, 185 AmSR 293, 18 Ann 
Cas 236. 

Del.—State v. Disalvo, 121 A 661. 

Ky.—Held v, Com., 183 Ky, 209, 
208 SW 772. 

Mich.—Peo. v. Campbell, 237 Mich. 


424, 212 NW 97. 
Minn.—State v. Kline, 168 Minn. 


1358 [420.9.] 


of the injured person,’® and it may be important 
upon the question of whether defendant was in fact 
negligent in the operation of his motor vehicle,®° and 
whether the death was proximately caused by such 


negligence*! or resulted from an 


cident,®* and may be taken into consideration to 
The negligence of a third per- 
son in colliding with defendant’s motor vehicle so 
that it struck deceased is only a concurring cause 
and not an independent intervening cause which de- 
fendant could not have foreseen, and therefore not: 
a defense, where in spite of such negligence of the 
third person the homicide would not have occurred 
had it not been for the negligent or unlawful opera- 
tion of defendant’s motor vehicle at the time.*4 
Similarly, in a prosecution for homicide caused 
by negligently driving a motor vehicle into a buggy 
in which decedent was riding, the fact that the 
actions of the horse contributed to the accident will 
not excuse the driver of the motor vehicle if his 


mitigate his guilt.8® 


2638, 209 NW 881; State v. Peterson, 
153 Minn, 310, 190 NW, 345. 

Nebr.—Schultz .v. State, 89 Nebr. 
34, 180 NW 972, 33 LRANS 403, 
AnnCas1912C 495, 

N. J.—State v. Elliott, 94 N. J. L. 
76, 110 A 135. 

N. C.—State v. Gray, 180 N. C. 697, 
104 SE 647; State v. McIver, 175 N. 
C.. 761, 94 SE 682. 

Oh.—Prince’ v. State, 12 Oh. A, 
347; Bell v. State, 7 Oh. A. 185. 

Philippine—U. S. v. Tayongtong, 
21 Philippine 476; 

Porto Rico.—Peo, 19 
Porto Rico 659. 

R. I—State v. Wagner, 86 A 147, 


v. Francis, 


Tenn.—Copeland y. State, 285 SW. 
Lauterbach vy. State, 132 Tenn. | 


5653 
603, 179 SW_ 130. ‘ 

W. Va—State v. Weisengoff, 85 
W. Va. 271, 101 SE 450. i 

Wis.—Maxon v. State, 177 Wis. 
379, 187 NW 7528, 21 ALR 1484. 

[a] The doctrine of contributory 
negligence as applied in civil actions 
has no place in a prosecution for 
manslaughter in an.automobile acci- 
dent. Jones v. State, 21 Ala. A. 234, 
109 S 189; Bowen v. State, 100 Ark. 


232, 140 SW 28; State v. Elliott, 94, 


N. J. :L. 76, 110 A 135; State v. Gray, 
180 N. C. 697, 104 SE 647; Lauter- 
bach y. State, 132 Tenn, 603, 179 SW 
130; State v. Weisengoff, 85 W. Va. 
271, 101 SE 450.: 

{b] Contributory negligence of 
driver of car in which deceased was 
passenger.—In’ ‘a prosecution for 
manslaughter, where the death of de- 
cedent resulted. from the collision of 
the car in which she was riding with 
defendant’s car, due to his negli- 
gence, it is no defense that the driver 
of. the car in which decedent was 
riding was guilty of contributory 
negligence. State v. Hines, 148 
Minn, 393, 182 NW 450. 

{c] ‘Viclation of ordinance by de- 
cedent.—The fact that a pedestrian 
struck by an automobile due to the 
negligence of the driver thereof was 
in the act of violating two city or- 
dinances governing the crossing of 
city streets by pedestrians: will not 
excuse the driver from criminal lia- 
bility for manslaughter. Jones vy. 
State, 21 Ala, A. 234, 109 S 189. 

[d] Rule applied.—If the unlaw- 
ful speed of a motor vehicle or the 
gross negligence of the driver is the 
direct cause of an accident, the fail- 
ure of the pedestrian to judge cor- 
rectly his ability to cross the street 
safely will not exonerate the driver 
from criminal liability in striking 
him. State v. Disalvo, (Del.) 121 A 
661. 

Proof of decedent’s freedom from 
contributory negligence not required 
see infra § 1388 text and note 22. 
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unavoidable ac- 


2 oe ECO. | Vine aNClS, «oO BOLO) 
Rico 659. . 
80. State v. Disalvo, (Del.) 121 A 


661; Held v. Com., 183 Ky. 209, 208 
SW 772; Peo. v. Campbell, 237 Mich. 
424, 212 NW 97; Com.-v. Sheehan, 76 
Pa. Super. 128. 


81. Copeland vy. State, (Tenn.) 
285 SW _ 565. 

82. Copeland v. State, supra. 

S3n Peo. vs Hrancis-" “i9*=eorto 
Rico 659. 

84. State v. Martin, 62 Utah 69, 
21 Pag 66. 

85. Peo. v. Scanlon, 132 App. Div. 


|528, 117 NYS 57. 


86. Former jeopardy see Criminal 
Law § 359 et seq. ; 

87. See Criminal Law § 443. 

88. Peo. v. Townsend, 214 Mich. 
267, 183 NW 177, 16 ALR 902. 

Manslaughter by driving while in- 
toxicated see supra § 1378. 

89. Indictment or information of 
homicide generally Homicide 
§ 273 et seq. 

90. See Indictments and Informa- 
tions §§ 170-311. 

91. See cases infra this note; and 
94-96. 

[a]. Allegations held sufficient.— 
(1) An indictment charging that de- 
fendant while operating an automo- 
bile negligently failed to keep a 
proper lookout for persons upon the 
highway, and ran into a named per- 
son, and with force and arms made 
an assault on him, by reason of 
which the latter was injured and 
died, sufficiently describes the of- 
fense of involuntary manslaughter 
as against the objection of want of 
sufficient particularity. State v. 
Kreuger, 31 Del. 152, 111 A 911. (2) 
An indictment which charges that 
defendant feloniously, willfully, and 
with malice aforethought assaulted 
a person named, and that he “did 


see 


rf push, force, thrust, and knock’’ such 
person into and against a certain au-. 


tomobile while such person was 
riding on the running board of the 
automobile driven by defendant, so 
injuring him that he died, is suffi- 
ecient to charge an offense. Peo. v. 
Groh, 307 Ill. 165, 188 NE 523. (38) 
An ‘indictment for involuntary -man. 
slaughter committed by the reckless 
driving of an automobile, alleging 
that the act was done feloniously, 
unlawfully, and recklessly, was suffi- 
cient, although it did not charge that 
the killing was “willful,” as an act 
done feloniously is done with the de- 
liberate purpose of committing a 
crime. Peo. v. Falkovitch, 280 Ill. 
321, 117 NE 398, AnnCas1918B 1077. 
(4) An indictment alleging that de. 
fendant’s negligence in driving while 
intoxicated and at an excessive speed 
resulted in the death of another suffi- 


[§§ 1384-1386 


negligence was the proximate cause.®* 

[§ 1385] e. Former Jeopardy. 
that to entitle one accused of crime to plead suc- 
cessfully former jeopardy*®® the offenses charged in 
the two prosecutions must be the same in law and 
in fact,®* a conviction of the misdemeanor of driving 
a motor vehicle while intoxicated cannot bar a sub- 
sequent prosecution for involuntary manslaughter, 
although based upon defendant’s same act of driv- 
ing while intoxicated.®§ 

[§ 1386] f. Indictment or Information.*® 
other cases,°° an indictment for homicide occasioned 
through the operation of a motor vehicle must state 
the faets constituting the essentials of the offense.%4 
By a number of authorities, it is held that an in- 
dictment which charges that decedent was killed by 
accused in operating his motor vehicle unlawfully, 
feloniously, wantonly, or with culpable negligence, 
is sufficient to charge an offense, without giving in 
detail in what the wrong, recklessness, or negligence 


Under the rule 


As in 


ciently charges the apparent danger 
of causing death, lack’ of intent te 
kill, and a homicide while engaged 
in the unlawful act, under a statute 
making it manslaughter. Van Ars- 
a v. State, 94 Tex. Cr. 169, 249 SW 

[b] Allegations held insufficient. 
—(1) Allegations in an indictment 
that defendant driving his car and 
meeting deceased coming from the 
opposite direction failed to turn to 
the right so as to give one half of 
the roadway to deceased, although it 
was practicable to give it, and failed 
to give to deceased ‘‘a fair opportu- 
nity to pass by without unnecessary 
interference,” is too uncertain, 
vague, and indefinite to be capable 
of penal enforcement. Shupe v. 
State, (Ga. A.) 186 SE 831. (2) An 
indictment charging manslaughter 
by the operation of an automobile 
with wanton and reckless disregard 
of the rights and safety of other 
persons is insufficient when no facts 
are stated as to the speed at which 
accused was traveling, the \circum- 
stances, the number of persons in the 


{highway or their positions therein, 


the condition of the highway, or 
where or how he drove along or upon 
it, or any circumstance which pre- 
ceded or attended the collision be- 
tween the car and deceased from 
which it might appear that he drove | 
negligently or with a wanton disre- 
gard for the safety of others. Kim- 
nek v. State, 198 Ind, 444, 154 NE 


[c] Intoxication.—(1) An _ indict- 
ment charging manslaughter by one 
driving while “under the influence 
of intoxicating liquor” is not suffi- 
cient under a statute providing that 
a person shall be guilty of man- 
slaughter for causing death by the 
operation of a motor vehicle ‘while 
intoxicated.” Cannon v. State, 
(Fla.) 107 S 360, 362 (where the 
court said: “The additional words in 
the indictment, ‘being at the time 
under the influence of intoxicating 
liquor,’ are not, in the,commonly ac- 
cepted meaning of such words, syn- 
onymous with or equivalent to the 
words in the... statute, which are 
‘while intoxicated.’ Though all per- 
sons intoxicated by the use of alco- 
holic liquors are ‘under the influence 
of intoxicating liquors,’ the reverse 
of the proposition is not true; for a 
person may be under the influence 
of intoxicating liquors without being 
intoxicated”). (2) Where the lan- 
guage of an indictment is sufficient 


to charge the offense of man- 
slaughter, an insufficient allegation 
of intoxication may be treated as 


surplusage and does not vitiate the 
indictment. Cannon y. State, supra. 
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consisted,® although on a proper showing accused 
may be entitled to a bill of particulars.°? By other 
decisions, however, it is held that such an indict- 
ment or information is insufficient where it contains 
no allegation of specific facts showing negligence or 
recklessness,°* as distinguished from conclusions of 
fact or law,®° and is subject to demurrer; but if 
it proceeds to set out the acts constituting the reck- 
less or unlawful driving, it is sufficient.°7 

Unlawful act. Where an indictment for man- 
slaughter charges that decedent was killed by de- 
fendant in the commission of an unlawful act,°® it 
is sufficient to charge the unlawful act with sufficient 
particularity to identify it..° But an indictment 
charging an unlawful act resulting in the death of 
another is insufficient when it fails to include the 
element of apparent danger, under a statute making 
apparent danger of causing the death of deceased 
or of some person an essential of the offense.t 

Description of vehicle. The information or in- 
dictment need not describe the particular character 
or kind of motor vehicle with which the killing was 
accomplished.? 

Time. An indictment which in one count gives the 
date of the crime as the date of the accident, and 
in another count as the date of the death of the 
injured person, is not objectionable.* 

Degree of offense. An information or indictment 
reciting all the elements of manslaughter in a par- 
ticular statutory degree will support a conviction 
thereof, although the degree is not specified. But 


92. See cases infra this note. mation 

[a] Allegations held sufficient.— 
(1) An indictment for manslaughter 
charging that defendant ‘‘feloniously, 
violently, wantonly, recklessly, and 
negligently did strike... [deceased] 
with the said automobile.” Story v. 
U. S., 16 F. (2d) 342. (2) An indict- 


fully, 


Peo. v. Moreno, 
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of manslaughter 
that defendant ‘unlawfully and will- 
while driving an automobile 
without due care or circumspection, 
negligently or carelessly struck” a 
named person causing his 
28 Porto Rico 96. 
(10) An indictment for manslaughter 


[42 C.J5.] 13859 


an indictment charging commission of a homicide 
in the performance of an unlawful act, which con- 
stitutes manslaughter in the second degree under 
the statute, is not sufficient to support a conviction | 
for manslaughter in the first degree, which consists 
in a homicide committed in the performance of a 
lawful act negligently done, where the two crimes 
are distinct and differently punishable.® ; 

Distinct offenses. An indictment for murder re- 
citing that accused made an assault upon decedent 
with his motor vehicle, and ran against and struck 
him, and caused his death, is not objectionable as 
charging several distinct offenses;* nor is an indict- 
ment alleging a homicide as the result of the ac- 
cused’s driving while intoxicated and at excessive 
speed, although each of such acts constitutes a mis- 
demeanor. 

Charge of manslaughter alone. Where the facts 
and circumstances justify it, manslaughter alone 
may be charged,® and an information or indictment 
therefor must allege that accused was in the com- 
mission of some unlawful act, or was negligent in 
doing some act lawful in itself, or negligently 
omitted to perform a legal duty, and that death 
resulted therefrom.® 

Included offense. An indictment for manslaugh- 
ter is sufficient to support a conviction of assault.1® 

[§ 1387] g. Issues, Proof, and Variance. Under 
the rules applicable to criminal pleadings gener- 
ally, the proof must conform to the pleadings as to 
material matters,!? and the offense proved should be 


ing the crime, he must raise his ob- 
jection by demurrer. State v. Miller, 
119) Oni<-40951243-P “2. 

1. Worley v. State, 89 Tex. Cr. 

393, 231 SW 391. 

death. 2. Peo. v. Falkovitch, 280 Ill. 321, 
117 NE 398, AnnCas1918B 1077. 

[a] Defendant is presumed to 


charging 


ment for second degree murder al- 
leging.‘ that defendant unlawfully, 
willfully, wantonly, feloniously, and 
with malice aforethought killed and 
murdered decedent by striking him 
with an automobile operated by de- 
fendant in an unlawful, wanton, 
careless, and negligent manner. 
Madding v. State, 118 Ark. 506, 177 
Sw 410. (3) Indictment charging 
that defendant caused the death of 
a named pedestrian by running his 
automobile without keeping a proper 
lookout. State v. Kreuger, 31 Del. 
152, 111 A 911. (4) An indictment 
for involuntary manslaughter alleg- 
ing that defendant “unlawfully” 
killed a named person by driving an 
automobile upon and against him, 
causing his death. Reams v. State, 
24 Ga. A. 135, 100 SE 230. (5) An 
indictment for manslaughter charg- 
ing that defendant unlawfully, will- 
fully, negligently, feloniously, and 
with culpable negligence drove his 
ear without watching and observing 
persons on foot, and ran over and 
killed deceased. Peo. y. Adams, 289 
Tll. 339, 124 NE 575. (6) Recklessly 
driving an automobile on a_ public 
highway. Smith v. State, 186 Ind. 
252, 115 NE 943. (7) An indictment 
charging that defendant ‘did care- 
lessly, recklessly, feloniously, and 
with culpable negligence drive” his 
automobile upon and against a named 
person, ‘and then and there care- 
lessly, recklessly, feloniously, and 
with culpable negligence did give 


unto’ him injuries from which he 
died. State v. Renfro, (Mo.) 279 SW 
702. (8) An information alleging 


that defendants operated an automo- 
bile along a public street carelessly, 
recklessly, and with culpable negli- 
gence. State v. Watson, 216 Mo. 420, 
115 SW 1011; Schultz v. State, 89 
Nebr. 34, 130 NW 972, 33 LRANS 
403, AnnCas1912C 495. (9) An infor- 


alleging that defendant negligently, 
recklessly, wantonly, willfully, and 
unlawfully drove his car without 
observing its course to see if it was 
unobstructed, so as to endanger the 


life of other persons, namely, at an) 


excessive rate of speed. State v. 
Lake, 57 Utah 619, 196 P 1015. 

93. Peo. v. Moreno, 28 Porto Rico 
96. 

94. Ind.—Kimmel v. 198 
Ind. 444, 154 NE 16. 

Iowa.—State v. Sexsmith, 200 Iowa 
1244, 206 NW 100. 5 

Mich.—Peo. v. Townsend, 214 Mich. 
267, 183 NW 177, 16 ALR 902. 

Or.—State v. Miller, 119 Or. 409, 
243 P 72, 

Tex.—Worley v. State, 89 Tex. Cr. 
393, 231 SW 391. 

Utah.—State v. Gesas, 49 Utah 181, 
162 P 366. 


State, 


[a] Allegations held insufficient. 
—(1) Negligently driving a motor 
vehicle past standing street car. 


State v. Gesas, 49 Utah 181, 162 P 
366. (2) Indictment omitting the 
element of apparent danger required 
by Pen. Code (1911) art 1116, and 
being deficient in describing the act 
relied on. Worley v. State, 89 Tex. 
Cr: 393;- 281. SiWi°391. 

95. Kimmel v. State, 198 Ind. 444, 
154 NE 16; State v. Sexsmith, 200 
Iowa 1244, 206 NW 100. 

96. State v. Sexsmith, supra. . 

97. State v. Assenberg, 66 Utah 
573, 244 P 1027. 

98. Manslaughter in commission 
of unlawful act see supra § 1378. 

99. Peo. v. Townsend, 214 Mich. 
267, 183 NW 177, 16 ALR 902; State 
v. Miller, 119 Or. 409, 243 P 72. 

[a] Language of statute sufficient. 
—State v. Miller, 119 Or. 409,; 243.,P 


72. 

[b] Demurrer.—If accused 
sires that the state be required to 
allege the particular acts constitut- 


de-: 


know that a Ford automobile is a 
motor vehicle within a statute pro- 
viding that the term ‘‘motor vehicle’ 
shall be construed to include auto- 
mobiles and all other vehicles pro- 
pelled otherwise than by muscular 
power, with certain exceptions. Peo. 
v. Falkovitch, 280 Ill. 321, 117 NE 
398, AnnCas1918B 1077. 

3. Peo. v. Townsend, 214 ' Mich. 
267, 188 NW 177, 16 ALR 902. 

[a] Time is not of the essence 
of the offense of involuntary man- 
slaughter. Peo. v. Townsend, 214 
Mich. 267, 1883 NW 177, 16 ALR 902. 

4 State v. Denevan, 49 S. D. 192, 
206 NW 927. 

5. Hampton v. State, 92 Tex. Cr. 
441, 244 SW 525. 

6. State v. Porte, 122 S. C. 298, 115 
SE 238. 

.7 State v. Denevan, 49 S. D. 192, 
206 NW 927. ; 

8. See Homicide § 313. 

9. Kimmel v. State, 198 Ind. 444, 
154 NE 16; Peo. v. Townsend, 214 
Mich. 267, 188 NW 177, 16 ALR 902. 

10... State v.,/Dean, (Del.)- 122. A 
448 [aff 125 A 478]; State v. Disalvo, 
(Del.) 121 A 661. 

Assault and battery with motor 
vehicle see supra § 1250. 


11. See Indictments and Informa- 
tions § 451. 
Issues, proof, and variance in 


prosecutions for homicide generally 
see Homicide §§ 331-344. C 
| 12. See cases infra this note. 

[a] Matters which must be 
proved.—In a prosecution for homi- 
cide caused by the negligence of 
accused in driving his motor vehicle 
at excessive speed while he was in 
an intoxicated condition, a conviction 
may be had upon proof of the unlaw- 
ful speed under conditions showing 
culpable negligence, and is not de- 
pendent upon proof of intoxication, 
which is only\an element of the negli- 


1360 [42 C.J.] 
that which is charged.1% A driver of a motor ve- 
hicle charged with manslaughter committed while 
in the performance of an unlawful act may be 
convicted upon proof of negligence in the killing, 
regardless of the fact that the statute or ordinance 
relied upon is invalid, in the absence of any statu- 
tory distinetion between manslaughter as committed 
in the performance of an unlawful act and in the 
performance of a lawful act in an unlawful man- 
ner;'* but where by statute two degrees of man- 
slaughter are created, and separate punishments 
provided, dependent upon the manner of commis- 
sion, one charged with the commission of a homi- 
cide in the performance of an unlawful act cannot 
be convicted of a homicide committed in the per- 
formance of a lawful act neghgently done.*® How- 
ever, the fact that a negligent act is also a mis- 
demeanor does not prevent its being the basis of 
a prosecution for manslaughter in the statutory de- 
gree defined as a homicide by culpable negligence."® 
- [§ 1388] h. Evidence’’—(1) Presumptions and 
Burden of Proof. In a prosecution for manslaugh- 
ter based upon negligence or a violation of law,'s 
the burden is upon the state to show a causal con- 
nection between defendant’s violation or careless- 
ness and the death,!® more than the mere fact that 


gence. Hobbs y, State, 83 Pla, 480, | 263, 


91 8 555. 
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209 NW 881; 
147 Tenn. 355, 247 SW 985, 


ane | 
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there is a coincidence of time and place between the 
wrongful acts and the fact of death.2° The burden 
is also upon the state, where negligence is the grava- 
men of the offense, to prove beyond a reasonable 
doubt that defendarit was culpably negligent.*! It 
is not incumbent on the state to show that one 
killed by a motor vehicle was free from contributory 
negligence,?? nor that death was not the result of 
an unavoidable accident.?* Negligence may be in- 
ferred from the mere fact of the operation of a 
motor vehicle in violation of law;?* malice, however, 
cannot be inferred from such fact alone.2° A driver 
is presumed to anticipate the possibility of any nat- 
ural result of his neghgence, with respect to his 
hability for homicide,?* and an intoxicated driver 
is presumed to be able to think and to form pur- 
poses and intentions, until the contrary is shown.?? 
One accused of manslaughter by driving at an ex- 
cessive speed must be presumed to know the pro- 
visions of the law limiting the speed of motor ve- 
hicles.?8 

[§ 1389] (2) Admissibility—(a) In General. The 
ordinary rules relating to the admissibility of evi- 
dence in prosecutions for homicide apply to a prose- 
cution for the death of a person killed by or because 
of the operation of a motor vehicle.2® In general 


another witness who has no con- | 
nection with the parties to such suit 


Shorter v. State, 


[b] Variance held immaterial.— 25. Shorter v. State, supra. and is not related.to any of them is 
(1) There is no fatal variance, in a [a] Rebuttable presumption arises |incompetent, Bailum v. State, supra. 
prosecution for manslaughter, be-|from unlawful speed. Miles v. State, {c] Cause of death—The testi- 
tween an allegation that deceased|189 Ind. 691, 129 NE 10. - mony of an undertaker who prepared 
was thrown against certain parts of 26. Lauterbach v. State, 132 Tenn.| the body of deceased for burial, de- 
the motor vehick in which he was| 608, 179 SW 180. scribing the condition of the body, is 
riding, receiving injuries from which 27. Herrington y. State, 31 Ga, A.| admissible to prove the cause of 


he died, and proof that he was killed 
by being thrown from the vehicle to 
the ground, Dean v. State, (Del.) 125 
A 478 [aff 122 A 448]. ‘(2) There is 
no material variance between an alle- 
gation that defendant ran into and 
struck the person of decedent, and 
proof that the latter was struck by a 
portion of the vehicle in which he 
collided 


was riding when defendant 
with it, Hoffman vy. State, 85 Tex. 
Cr. 11, 209 SW 747. 

[ec] Variance held fatal—In a 


prosecution based upon the violation 
of a statute regarding the speed of 
vehicles upon a steep descent, there 
is a fatal variance where the proof 
establishes only a Slight grade in the 
highway at the place of the homicide, 


Peo. v. Harrigan, 218 Mich, 235, 187 
NW 306. 

13. See cases infra notes 14-16, 

14. State v. Sandvig, (Wash.) 261 
P 887, 

15. Hampton v. State, 92 Tex, Cr, 
441, 244 SW 625. 


16. State v. Denevan, 49 S, D. 192, 
206 NW 927, 

Statutory degrees of manslaughter 
in genoral see Homicide §§ 146-150, 

17. Presumptions and burden of 
proof in homicide prosecutions gen- 
erally see Homicide §§ 845-858, 

18 Death resulting from neg li- 
gence or illegal act as manslaughter 
sea supra § 13878. 

19. Maxon v, State, 177 Wis. 379, 
187 NW. 768, 21 ALR 1484, 

20. Maxon vy. State, supra. 

Negligence or wrong as proximate 
cause of death see supra § L378 text 


and note 42, 
21. Crisp v. State, 21 Ala, A, 449, 
109 S 282 [rey on other grounds 215 
287]; State v. Kline, 


Ala: 2, 109 S$ 
168 Minn, 268, 209 NW 881. 
Campbell, 82 


22. State v. Conn, 
671, 74 A 927, 186 AmSR 298, 18 Ann 
Cas 286: State v. Kline, 168 Minn, 268, 


209 NW 881, 
a3. State y. Kline, supra. 
24. Miles v. State, 189 Ind. 691, 


129 NE 10; State v. Kline, 168 Minn, 


167; 120 SE 554. 

28 Peo. v. Camberis, 297 Ill. 455, 
130 NE 712. 

29. See cases infra this note. 

[a] Admissions and statements 
by defendants.—(1) A police officer 
and other persons who accompanied 
him are properly permitted to testify 
as to statements made by defendant 
in answer to questions put to him 
concerning the homicide, at a time 
when he was not under arrest and no 
threats or promises were made to 
him. State v. Fairbrothers, 99 N. J. 
DL. 395, 124 A452. (2) It is coni- 
petent for the state to prove state- 
ments made by defendant out of 
court, relevant and material to. the 
crime charged, contrary to the state- 
ments he is then making in court, 
for the purpose of impeaching his 
testimony. Williams v. State, 17 
Ala, A. 285, 84 S 424.. (8) The state 
may show that defendant has there- 
tofore pleaded guilty before a justice 
of the peace to a complaint charg- 
ing a felonious assault upon de- 
cedent, based upon the same accident 
on which the homicide charge is 
founded as showing the truth of the 
facts stated in the complaint. State 
vy. Fairbrothers, supra. (4) State- 
ments made by defendant more than 
a year before the homicide, that if he 
ever ran into anyone the speed of 
his motor vehicle would make him 
hard to catch, are irrelevant and too 
remote. State v. Vanskike, 120 Wash. 
669, 208 P 84, 

{b] Animus of witness.—(1) In a 
prosecution based upon defendant’s 
negligent operation of his motor 
vehicle, it is proper upon cross- 
examination of decedent’s spouse or 
parent to elicit the fact that a suit 
brought by him for damages for the 
death is pending, as showing his 
animus and interest, and bearing 
upon the credibility of his testimony. 
Bailum vy. State, 17 Ala. A. 679, 88 S 
200; Hoffman v. State,* 85 Tex. Cr. 
11, 209 SW 747. (2) A question re- 
garding such fact when addressed to 


death. State v. Weisengoff, 85 W. Va. 
271, 101 SE 450. 

[d] Identity of driver.—(1) Evi- 
dence that defendant was. seen 
shortly before the homicide, running 
his motor vehicle in the same pecu- 
liar manner in which the vehicle that 
killed decedent was being operated 
at the time of the homicide, is ad- 
missible for the purpose of identifi- 
cation. Reams y. State, 24 Ga. A. 
135, 100 SH 230. (2) Testimony by 
a police officer that he searched for 
the motor vehicle causing a death by 
tracing its license number, and that 
he found that defendant had pur- 
chased the vehicle from the person 
in whose name it was registered and 
had continued to take out the license 
in the name of the former owner, has 
been held material and relevant on 
the question of defendant’s identity 
as the person driving the vehicle. 
piste v. Ito, 129 Wash. 402, 225 P 


{e] Military service by decedent. 
—Testimony that deceased was at 
home on furlough from army service 
at the time he was killed is irrele- 
vant, and is inadmissible as calcu- 
lated to excite the sympathy of the 
jury and prejudice them against de- 
fendant. Crisp v. State, 21 Ala. A. 
449, 109 S 282 [rev on other grounds 
215 Ala. 2, 109 S 287]. 

{f] Motive——In the prosecution 
of a driver for murder of a federal 
officer stationed on the highway to 
apprehend persons engaged in the un- 
lawful transportation of liquor, in 
which it was claimed that the driver 
swerved his automobile toward such 
officer with intent to run over him, 
evidence as to the transportation of 
whisky by defendant at the time and 
the hiding thereof after the killing, 
and the whisky itself, are admissible 
to show motive and to present a 
theory inconsistent with defendant’s 
claim of accident. Peo. v. Brown, 53 
Cal. A. 664, 200 P 727. 

{g] Negative evidence. — Testi- 
mony by a companion of decedent 
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the entire circumstances surrounding the homicide 
are proper for the jury’s consideration in deter- 
mining the liability of defendant.®° 

Ordinances. Where the court cannot take judi- 
cial notice of a city ordinance unless pleaded at 
least by title and number, an ordinance is inadmis- 
sible in evidence when not so referred to in the 
indictment.*! In a prosecution for manslaughter by 
driving in a business or closely built-up section of 
a city at a greater rate of speed than is permitted 
by the statute in such places, it is not competent 
to prove the violation by an ordinance of the mu- 
nicipality defining what are the business and closely 
built-up portions thereof ;*? but a municipal regu- 
lation duly passed in the exercise of the local police 
power is admissible in evidence to establish the 
general and usual rules of a road within the mu- 
nicipality upon which a homicide occurred, in a 
prosecution for manslaughter predicated upon the 
violation of a statute prohibiting the operation of 
vehicles at an unreasonable speed, having regard 
for the circumstances and the usual rules of the 
road,** notwithstanding the rules established by such 
ordinance are not the rules generally and uniformly 
operating throughout the state.** <A city ordinance 
establishing a speed limit is not admissible in evi- 
dence in the absence of a showing that the mu- 
nicipality has complied with a statute relative to 
the establishment of business and suburban districts 
and the posting of signs, without which such an 
ordinance is ineffectual.*° 
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[§ 1390] (b) Speed. The rate of speed of a mov- 
ing motor vehicle is not a matter exclusively for 
the testimony of experts,?* and witnesses who are 
shown to be familiar with motor vehicles and who 
have ridden in or driven them are qualified to ex- 
press opinion as to the rate of speed at which the 
defendant’s vehicle was traveling, where such evi- 
dence is relevant or material.*?7 Testimony of a 
witness that-he made a comment on the speed of 
the motor vehicle before the happening of the ac- 
cident was admissible to show that his attention was 
called to the motor vehicle at the time and that he 
distinctly remembered the occasion;*8 and where 
witnesses testify that the motor vehicle was going 
so fast as to cause them to exclaim about it, such 
exclamations are admissible.® On the question of 
speed it is proper to show the track or marks made 
on the ground by a motor vehicle which swerved 
or slid after the accident, and the distance of such 
swerving or sliding.*° Evidence of the speed of a 
motor vehicle at a point remote from the place of 
a homicide is inadmissible,*! as is evidence of the 
average speed of the motor yehicle over a particular 
distance or time,*? on account of the rapidity with 
which the rate may be changed;** but evidence that 
accused was driving his vehicle at a high rate of 
speed just before reaching the point of the acci- 
dent is competent.*4 Testimony as to the speed of 
a motor vehicle observed by a witness is not ad- 
missible when it is insufficiently identified as the 
vehicle driven by defendant.* 


fmtersection, was quite full. 


that he heard no warning signal from 
defendant’s motor vehicle before the 
homicide is admissible on the ques- 
tion of whether any warning was 


given. State v. Miller, 119 Or. 409, 
243) 2) aie. 
{h] Opinion as to avoidability of 


accident.—Questions addressed to de- 
fendant upon direct examination as 
to whether or not he used his best 
judgment to avoid the collision and 
did everything he could do under the 
circumstances are improper, as call- 
ing for an expression of the witness’ 
opinion upon a question which it is 
the duty of the jury to determine, 
where he has testified fully as to all 
the material circumstances connected 
with the accident. State v. Camp- 
bell, 82 Conn. 671, 74. A. 927,°°135 
AmSR 293, 18 AnnCas 236. 

{i] Prior accidents.—HEvidence 
that similar accidents had occurred 
at the place of the homicide in ques- 
tion is inadmissible, since such acci- 
dents may have been the result of 
negligence, Sinclair v. U. S., 49 App. 
COSC \is5l, 265. Meds)991. 

Admissibility of evidence in homi- 
cide cases generally see Homicide §§ 
359-491. 

30. State v. Dean, (Del.) 122 A 
448 [aff 125 A 478]; Maxon v. State, 
177- Wis. 379, 187 NW 753, 21 ALR 
1484. 

{a] Condition and danger of local- 
ity.—Evidence as to the condition of 
the road and the peculiar dangers of 
the place is properly admitted. Sin- 
@lair v. U. S.,-49' App. (D. C.) 351, 265 
Fed. 991. 

[b] Photographs.—In a prosecu- 
tion for manslaughter, growing out 
of a collision between defendant’s 
car and another at a highway inter- 
section, at a time when vegetation 
and foliage were heavy, the intro- 
duction in evidence of photographs 
taken after frost at the scene of the 
accident was properly within the 


’ gound discretion of the court, and no 


prejudice resulted from their admis- 
sion when testimony as to the effect 
of the frost on foliage and vegetation, 
and the increase in the view at the 
State v. 


[42 Cc. J.—86] 


Hines, 148 Minn. 393, 182 NW 450. 

[c] Condition of vehicle.—Testi- 
mony as to the condition, at some 
time before or after the accident, of 
the motor vehicle which caused the 
death is admissible only in conjunc- 
tion with evidence connecting it with 
the condition at the time of the 
homicide. Bailum vy. State, 17 Ala. 
A, 679, 88 S 200. 

[dad] Presence of others.—(1) In a 
prosecution based on negligence in 
striking trees along a park drive- 
way, the fact that the park was fre- 
quented by large numbers of persons 
is immaterial and irrelevant. State 
v. Clark, 196 Iowa 1134, 196 NW 8&2. 
(2) And in a prosecution for negli- 
gently killing a child, the presence 
of other children in the street, but 
not near decedent, is immaterial 
(Jones v. Com., 213 Ky. 356, 281 SW 
164), (8) although it may be shown 
that the place where the accident 
occurred was ordinarily frequented 
by numbers of children (Jones v. 
Com., supra). 

[e] Recklessness.—(1) Wvidence 
is admissible that, just before and at 
the time of a homicide, defendant 
was driving his motor vehicle on a 
frequented street at a rapid rate, and 
that a woman companion had her 
arms around his neck, as tending to 
show recklessness. Williams v. 
State, 17 Ala. A. 285, 84 S 424. (2) 
A reckless disregard for human life 
may be shown by evidence that, with- 
in a few blocks before reaching the 
point of the honricide, defendant 
driver was cautioned by passengers 
in the vehicle against fast driving. 
Williams v. State, supra. 

{f] Negligence of decedent.—(1) 
Evidence of the negligence of de- 
ceased is in a proper case relevant 
and admissible, upon the question of 
whether defendant was negligent in 
the operation of his motor vehicle 
(Held v. Com., 183 Ky. 209, 208 SW 
772; Peo. v. Campbell, 237 Mich. 424, 
212 NW 97), (2) or in mitigation of 
his offense (Peo, v. Francis, 19 Port 
Rico 659). (8) Evidence that dece- 
dent was complying with the law of 
the road, and so not negligent, at a 


‘negligent. 


point some distance from the accident 
is admissible when followed by evi- 
dence tracing him down to the exact 
point of the collision. Com. v. Shee- 
han, 76 Pa. Super. 128. (4) A state- 
ment made by a companion of de- 
cedent immediately after the accident 
that he had warned the driver of the 
vehicle in which decedent was riding 
is not admissible as part of the res 
geste, as tending to show contribu- 
tory negligence, where the evidence 
establishes that such driver was not 
Schultz v, State, 89 Nebr. 
34, 130 NW 972, 33 LRANS 403, Ann 
Cas1912C 495, 

State v. Sandvig, (Wash.) 251 


"State v. Born, 85 Oh. St. 430, 
98 NE 108. But see State v. O’Mara, 
105 Oh. St. 94, 1836 NE 885 [overr so 


far as in conflict State v. Born, supra, . 


but from which it does not appear 
whether the rule stated in the text 
is involved]. 

33. State v. O’Mara, supra [overr 
so far as in conflict State v. Born, 
Supra]. 

34. State v. O’Mara, supra. 

35. State v. Clark, 196 Iowa 1134, 
196 NW 82. 

36. State v. Watson, 216 Mo. 420, 
115 SW 1011; Parroccini v. State, 90 
Tex. Cr. 320, 234 SW 671. 

37. State v. Renfro, (Mo.) 279 SW 
702; State v. Watson, 216 Mo. 420, 
115 SW 1011; Parroccini v. State, 90 
Tex. Cr. 320, 234 SW 671. 

38. Peo. v. Gillard, 216 Mich. 461, 


185 NW 734. 
State, 118 Ark. 


39. Madding v. 
506, 177 SW 410. 

40. State v. Miller, 119 Or. 409, 248 
P 72; Ronning v. State, 184 Wis. 651, 
200-NW 394. 

41. Peo. v. Campbell, 237 Mich. 424, 
212 NW 97; State v. Kline, 168 Minn. 
263, 209 NW 881. 

42. Peo. v. Barnes, 182 Mich. 179, 
148 NW 400. 

43. Peo. v. Barnes, supra; State v, 
Kline, 168 Minn, 263, 209 NW 881. 

44. Prince v. State, 12 Oh: A, 347, 

45. Peo. v. Barnes, 182 Mich. 179, 
148 NW 400. 

[a] Rule applied.—On a trial for 
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[§ 1391] (c) Intoxication. Where the gist of a 
charge of manslaughter is the defendant’s culpable 
negligence in the operation of a motor vehicle, or 
driving while intoxicated, evidence that he was at 
the time of the homicide under the influence of 
intoxicating liquor is admissible,*® and the state 
may prove the condition as to sobriety of all the 
occupants of the vehicle;*? and while intoxication 
is not an excuse for crime,#® evidence thereof is 
admissible. in favor of defendant in a prosecution 
for murder in the first degree upon the question 
of whether or not he was capalle of forming the 
necessary specific intent.49 Evidence of the de- 
fendant’s use of whisky shortly before the com- 
mission of the homicide is admissible,®® and testi- 
mony that his companions had liquor and were un- 
der its influence is admissible as part of the res 
geste and as tending to show his opportunity to 
obtain it.°t Similarly, evidence that on the day of 
the accident defendant had tried to borrow money 
to enable a companion to buy whisky is admissible 
as bearing upon the fact that he and his party in- 
tended to provide themselves therewith for the oc- 
easion.©? It may be shown that bottles of wine were 
found in the motor vehicle after the accident, or 
were thrown therefrom by the driver, and that his 
breath smelled of alcohol.®? Evidence as to the 
manner in which defendant drove the motor vehicle 
after the accident and some distance from the place 
thereof is relevant and material, when near enough 
in time to bear upon the extent to which his in- 
toxication caused the homicide,°* and the remoteness 
goes rather to its weight than to its admissibility.®> 
A witness may testify that defendant was ‘‘un- 
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der the influence of liquor,’’ as a statement of fact 
based upon his conduct and appearance at the 
time.*® 

[§ 1392] (d) Consciousness of Guilt. Evidence is 
admissible that immediately after striking a person, 
defendant speeded up his motor vehicle, as tending 
to prove flight,°? and likewise testimony is admissi- 
ble of a statement made by defendant before his 
arrest that the police were searching for him, as 
showing his consciousness: of guilt.2§ But testi- 
mony, that after the homicide defendant boasted 
about turning off the lights of his car, is a con- 
clusion of the witness as to defendant’s state-. 
ments.°? 

[§ 1893] (e) Reputation and Habits of Defend- 
ant. Where one is charged with negligent homi- 
cide, evidence of his general reputation as a law- 
abiding citizen is admissible,®® and he is not con- 
fined to proving merely his reputation as a careful 
and prudent man;°*! but evidence of his general 


habits of driving is properly excluded, where the 


circumstances of the homicide are clearly described 
by the witnesses.®? 

[§ 1394] (3) Weight and Sufficiency.°* The gen- 
eral rules as to the weight and sufficiency of evi- 
dence in criminal cases®** apply in prosecutions for 
homicide through the agency of a motor vehicle.® 
As in other cases, the guilt of accused must be 
established beyond a reasonable doubt.®® The iden- 
tity of the vehicle and driver may be established 
by circumstantial evidence.*? The action of a driver | 
in failing to stop or render assistance when he is 
aware of having struck another person is a cireum- 
stance indicative of guilt on his part,°® and a show- 


killing a person by negligently oper- 
ating an automobile at an excessive 
speed, the testimony of a witness as 
to the speed of an automobile which 
he saw is not admissible, where the 
only evidence to identify the automo- 
bile, aside from that as to the time 
it was seen by the witness, is his 
testimony that it was a red automo- 
bile, containing two persons, thus far 
being similar to defendant’s car, and 
that he did not remember seeing any 
other red automobile, since the car 
is not sufficiently identified as the 
one which caused the homicide. Peo. 
v. Barnes, 182 Mich. 179, 148 NW 400. 

46. Canrfon v. State, (Fla.) 107 S 
360; State v. Snook, 938 N. J. L. 29, 
107 A 62 [aff 94 N. J. L. 271, 109 A 
289]; Nail v. State, (Okl. Cr.) 242 P 


270, 

47. State v. Snook, 93 N. J. L. 29, 
LOT A 62 [aff 94 N. J. L. 271, L094 
289]. 


48. See supra § 1379 text and note 
52. 

49. State v. Massey, 20 Ala. A. 56, 
100 S 625. 

50. McDaniel v. State, 105 Tex. Cr. 
468, 288 SW 1081. 

51. State v. Jessup, 183 N. C. 771, 
111 SE 523. 

52. State v. Jessup, supra. 

53. Parroccini v. State, 90 Tex. Cr. 
320, 234 SW 671. 

54. Peo. v. Collins, 195 Cal. 325, 
233 P 97; State v. Kline, 168 Minn. 
263, 209 NW 881; Nail v. State, (Okl. 
Cri) 1242 Pi270, 

55. Peo. v. Collins, 195 Cal. .325, 
233 P 97; Nail v. State, (Okl. Cr.) 
242 P 270. : ; 

56. State v. Jessup, 183 N. C. 771, 
774. JUIN SE 523. 

57. Williams vy. State, 17 Ala. A, 
285, 84 S 424. 

58. Williams v. State, supra, 

59. Williams v. State, supra. 

60. State v. Currier, 79 N. H. 171, 
106 A 491; Harr v. State, 98 Tex. Cr. 
1, 263 SW 1955. 


61. Harr v. State, supra. 

62. State v. Currier, 79 N. H. 171, 
106 A 491, 

63. Weight and sufficiency of evi- 
dence in homicide cases generally see 
Homicide §§ 529-564. 

64 See Criminal Law §§ 1559- 
9/9 9 vies 

65. See cases infra this note. 

[a] The corpus delicti is prima 
facie established by testimony that 
the “body” of the person struck was 
carried from the place of the col- 
lision, and that a physician per- 
formed a post-mortem examination 
upon it and discovered the cause of 
death, although there is no other or 
direct evidence of the death of such 
person. Peo. v. Pretswell, 202 Mich. 
1, 167 NW 1000. 

[b] Cause of death.—EHEvidence 
that a pedestrian previously in good 
physical condition was knocked down 
and run over by defendant’s automo- 


-bile, was picked up unconscious, and 


died soon thereafter, is sufficient to 
establish that the contact with the 
car caused his death, and expert testi- 
mony to that effect is not indispensa- 
ble. State v. Goldstone, 144 Minn. 
405, 175 NW 892. 


{c] Evidence held to show culpa- 
ble negligence.—Story v. U. S., 16 
F. (2d) 842; Williams y. State, 17 


Ala, A, 285, 84 S 424; Peo. v. Wilson, 
193 Cal. 512, 226 P 5; McDonald v. 
State, 152 Ga. 223, 109 SH 656; Peo. 
v. Toohey, 319 Ill. 113, 149 NE 795; 
Peo. v. Groh, 307 Ill. 165, 188 NE 523; 
Peo. v. Falkovitch, 280 Ill. 321, 117 
NE 398, AnnCas1918B 1077; State 
v. Kline, 168 Minn. 263, 209 NW 881; 
State v. Hines, 148 Minn. 393, 182 NW 
450; State v. Renfro, (Mo.) 279 SW 
702; State v. Horner, 266 Mo. 109, 
180 SW 873; Schultz v. State, 89 
Nebr. 34, 130 NW 972, 33 LRANS 403, 
AnnCas1912C 495; State v. Rountree, 
181 N. C. 535, 106 SE 669; State v. 
Gash, 177 N. C. 595, 99 SE 337; Nail 
v. State, (Okl. Cr.) 242 P 270; State 


v. Wagner, (R. I.) 86 A 147. 

[d] Evidence held to show illegal 
conduct.—(1) That defendant’s car 
struck a vehicle at a street intersec- 
tion while on the wrong side of the 
road, causing the death of the driver 
of the vehicle struck. Peo. v. Hal- 
bert, (Cal. A.) 248 P 969. (2) That 
defendant was driving his car while 
intoxicated and as a result thereof 
killed another person. Clark vy. State, 
35 Ga. A. 241, 132 SE 650. - (3) That 
defendant was driving his automobile 
at an unlawful speed when he col- 
lided with a pedestrian at a street 
intersection, making pedestrian’s 
death resulting therefrom manslaugh- 
ter. Peo..v. Kelly; 70 Cal. Av big 34 
PEO. 

[e] Evidence held to show de- 
pravity of mind.—Evidence that de- 
fendant drove his car at high speed 
down a busy street and past a stand- 
ing street car, without regard to per- 
sons about to board the car, and 
struck and killed one of them. Mont- 
gomery v. State, 178 Wis. 461, 190 
NW 105. 

{f] Evidence held insufficient to 
support a conviction.—(1) Evidence 
that defendant, driving slowly upon 
a dimly lighted street at night, struck 
a child who ran out in front of him. 
Peo. v. Allen, 321 Ill. 11, 151 NE 676. 
(2) That defendant, meeting and 
passing in a wagon, struck a boy 
walking behind it whose presence 
was concealed from him by the load 
on the wagon. Copeland v. State, 
(Tenn.) 285 SW 565. 

66. State v. Dean, (Del.) 122 A 
448 [aff (Del.) 125 A 478]. 

Reasonable doubt in general see 
Criminal Law § 1590 et seq. 

67. State v. Elliott, 94 N. J. L. 
76, 110 A 135, 

68. State v. Biewen, 169 Iowa 256, 
151 NW 102. 

Criminal liability for failure to 
cutie render assistance see infra 


FS i a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1394-1397] 


MOTOR VEHICLES 


[42 C.F.) 1363 


ing that he was intoxicated at the time of the homi- | chargeable with reckless driving.” Evidence merely 


\ 


cide is a persuasive factor.®® 

Speed. Where the gravamen of the offense is 
negligence in driving at excessive speed, testimony 
that the motor vehicle was going ‘‘fast’’ or 
“*slowly’’ is of no probative value, when made with- 
out comparison with other vehicles whose speed is 
known, or in the absence of a showing of facts 
and circumstances from which some estimate can 
be made as to what the witness means by such ex- 
pressions ;7° and evidence as to the speed of the 
vehicle at some distance from the place of the 
homicide is of little or no force.*! Evidence of the 
distance a vehicle slid or skidded raises merely an 
inference as to its speed,” and is not alone sufficient 
to carry the issue to the jury.” 

Character and reputation. Testimony as to the 
good character of defendant is to be taken in con- 
nection with all the other evidence,’* and to be 
given such weight under all the facts and cireum- 
stances as the jury think it entitled to;7> but his 
reputation for being a careful and skillful driver 
does not show freedom from gross negligence in 
failing to stop after danger to decedent became ap- 
parent.?° 

Conflict with physical facts. Where the physical 
facts show evidence to be untrue, it need not be 
believed.** 

Effect of particular evidence. In a prosecution 
for manslaughter committed by driving a motor ve- 
hicle while intoxicated, there can be no merit in 
a claim of lack of.evidence that defendant was 
driving the vehicle at the time of the accident, 
where he has urged in bar of the prosecution his 
own prior conviction for driving while intoxicated, 
based upon the same transaction;*® on the other 
hand, acquittal on a charge of failure to report 
an accident is not conclusive, on a prosecution for 
manslaughter based on the same accident, that there 
was no such accident or that defendant was not 


s 


of the operation of a motor vehicle negligently or 
in violation of law, and of the death of a person 
struck by the vehicle, is not sufficient to support 
a conviction, in the absence of a showing of proxi- 
mate cause.*° Proof that decedent was guilty of 
negligence contributing to his own injury is suffi- 
cient to carry to the jury the question of whether 
the homicide was unintentional, although the result 
of defendant’s culpable negligence.*+ 

[§ 1395] i. Trial—(1) In General. The course 
and conduct of the trial of one accused of homicide 
as the result of the operation of a motor vehicle 
is governed by the rules generally applicable to 
criminal trials.8? 

[§ 1396] (2) Questions of Law and Fact. Under 
general rules®** in a prosecution of which the grava- 
men is negligence, it is a question of fact whether 
the death of decedent was unavoidable** or the re- 
sult of his own negligence,®®> or whether the driver 
of the automobile was culpably negligent.8° Where 
the question is relevant and the facts are disputed, 
it is for the jury to determine the speed of de- 
fendant’s motor vehicle,” the manner in which it 
was operated,®® the lookout which the driver main- 
tained,*® and the material circumstances surround- 
ing the homicide.9° What accused under the cir- 
cumstances might reasonably have assumed would 
be the conduct of decedent, and what inferences 
he might have been justified in drawing from his 
actions, are questions for the jury upon the evidence, 
and not matters of law upon which it is the duty 
of the court to instruct.®+ 

[§ 1397] (3) Instructions—(a) In General. The 
rules relating ‘to instructions in prosecutions for 
homicide generally apply to a prosecution for caus- 
ing death by the operation of a motor vehicle, ex- 
cept in so far as the means and circumstances 
under and by which the crime is committed require 
instructions peculiar thereto.°? The court is bound 


69. State v. Salmer, 181 Iowa 280, 81. Held v. Com., 183 Ky. 209, 208] 339, 124 NE 575; State v. Scheufler, 
164 NW 620. SW 772. (Mo.) 285 SW 419; State v. Fair- 
70. Ronning vy. State, 184 Wis. 651, 82. See cases infra this note. brothers, 99 N. J. L. 295, 124 A 452; 
200 NW 394. [a] Argument held prejudicial. | State v. Miller, 119 Or. 409, 243° P 72. 
71. Ronning v. State, supra. (1) In the prosecution of an automo- 87. State v. Watson, 216 Mo. 420, 


72. Ronning vy. State, supra. 

73. Ronning v. State, supra. 

74, State v. Dean, (Del.) 122 A 
448 [aff 125 A 478]; State v. McIvor, 
81 Del. ‘123, 111 A 616. 

75. State v. Dean, (Del.) 122 A 
448 [aff 125 A 478]; State v. MclIvor, 
SLA Dely deo, walt A616. 

76. State v. Goetz, 83 Conn. 437, 
76 A 1000, 30 LRANS 458. 


77. Brooks v. Com., 145 Va. 853, 
134 SE 726. 
fa] Rule applied.—As bearing 


upon the question of whether or not 
defendant was negligent when his car 
was side-Swiped by a car coming 
from the opposite direction, causing 
him to lose control of it and to killa 
pedestrian, evidence of the tracks of 
defendant’s car in the ditch at the 
right-hand side of the road and of 
marks made by it in the bank on that 
side will control over testimony that 
at time of the collision defendant was 
driving in the middle of the road. 
Brooks vy. Com., 145 Va. 853, 134 SE 
726. 

78. Peo. v. Townsend, 214 Mich. 
267, 188 NW 177, 16 ALR 902. 

79. State v. Cheeseman, 63 Utah 
TICKS PABy EA? 

80. Crisp v. State, 21 Ala. A. 449, 
109 S 282 [rev on other grounds 215 
Ala. 2, 109 S, 287]; Rex v. Nickle, 16 
Alta. Db: 1,.°34--CanCrCas °15,' [1920] 
3 WestWkly 1016. 

Proximate cause as essential to 
offense see supra § 1378 text and 
note 42. 


bile driver, remarks of the prosecu- 
ting attorney, outside the record, de- 
scribing defendant and his witnesses 
as bootleggers and liars, constitute 
reversible error which is not cured 
by an instruction to the jury to con- 
Sider only the law and the facts. 
Jones v. ‘Com., 213 Ky. 356, 281 SW 
164, (2) In a prosecution for killing 
a child with a motor truck, a remark 
in argument to the jury by the prose- 
cutor, who was of counsel also in a 
civil action for damages for the death 
against the owners of the truck, that 
the jury would be doing such owners 
a favor by acquitting defendant, is 
prejudicial; and an attempted with- 
drawal of the improper argument and 
apology therefor by the attorney is 
not sufficient. Bailum v. State, 17 
Ala. A. 679, 88 S 200. @) Ina: 
prosecution for manslaughter in the 
second degree, in striking deceased 
with an automobile while violating a 
speed regulation, an argument of the 
prosecutor that deceased was wan- 
tonly killed is error in the absence of 
evidence of wantonness, Crispy. 
State, 21 Ala. A. 449, 109 S 282. 

Criminal trials generally see Crimi- 
nal Law §§ 2049-2111. 

Trials for homicide see Homicide § 
565 et seq. 

83. -See Homicide § 569 et seq. 

84. Peo. v. Pretswell, 202 Mich. 1, 
167 NW 1000. 

85. Peo. v. Pretswell, supra. 


86. Peo. v. Toohey, 319 Ill. 113, 


1149 NE 795; Peo. v. Adams, 289 Ill. 


115 SW 1011; State v: Lake, 57 Utah 
619; 1:96 P 1015. 

[al The weight of an opinion as 
to speed of defendant’s car, given by 
a witness shown to be duly qualified 


}so as to render his testimony ad- 


missible, is for the jury. State v. 
Watson, 216 Mo. 420, 115 SW 1011. 

88. State v. Fairbrothers, SIENA. 
L. 295, 124 A 452. 

89. State v. Lake, 57 Utah 619, 
LS GRE LOLs: 

90. State v. Fairbrothers, 99 N. J. 
T2965, 124 A 452. 

91. State v. Campbell; 82 Conn. 
671, 74 A 927, 185 AmSR 293, 18 Ann 
Cas 236. 

92. See cases infra this note. 

[a] Instructions held proper.—(1) 
An instruction*® to convict of man- 
Slaughter if defendant was “under 
the influence of intoxicating liquor’ 
is not erroneous, such words meaning 
that degree of influence which looses 
self-restraint and causes one _ to 
operate his car in a manner different 
from that in which it would be oper- 


rated by an ordinarily cautious and 


prudent person. Peo. v. McKee, 
(Cal.) 251 P. 675. (2). An instruction 
that, if deceased was killed in an un- 


avoidable accident not the result of 
an act of defendant, the latter could 
not be convicted of murder, and that, 
if his death was the result of no 
wrongful act on the part of defend- 
ant, he could not be convicted of in- 
voluntary manslaughter in the com- 
mission of an unlawful act, is not 


1364 [42 C.d.] 


to charge upon all the essential elements of the 
offense,®* this duty entailing the giving of correct 
charges as to reasonable doubt,®* proximate cause,°° 
culpable negligence,®® unavoidable accident,®’ and 


contributory neglgence.®® 
Definition of terms. 
fine the terms ‘‘ 


Construction as a whole. 


covered by other instructions. 


Applicability to pleadings and evidence. 


open to the objection that it suggests 
that on the first hypothesis defendant 
is guilty of some offense less than 
murder, or on the second hypothesis 
that he might be guilty of some 
crime other than involuntary man- 


slaughter. Farrior v. State, 26 Ga. 
A. 595, 107 SE 67. (3) In a prose- 
cution for murder committed by 


running an automobile over deceased 
at high speed, an instruction that no 
one may use a public street as a 
speedway, but must exercise proper 
care and due regard for the safety of 
others who have equal rights over 
the street, is nol erroneous aS assum- 
ing that defendant was_using the 
street as a speedway. Madding v. 
State, 118 Ark. 506, 177 SW 410. (4) 
A charge in a prosecution against an 
automobile driver for negligent homi- 
cide, that no traveler has the right 
to assume at any time or under any 
conditions that others are not abroad, 
as justification for conduct. that 
would amount to recklessness that he 
knew another was approaching, is not 
harmful where it is clear under the 
circumstances that accused could not 
reasonably have assumed that there 
would be no one upon the highway 
at the time and place of the accident. 
State v. Campbell, 82 Conn. 671, 74 A 
927, 135. AmSR 298, 18 AnnCas 236, 

[b] Instruction held improper.— 
In the prosecution of an automo- 
bile driver for involuntary man- 
slaughter while driving at an’ unlaw- 
ful speed, an instruction that defend- 
ant had the -right to drive thirty 
miles an hour at the time of the acci- 
dent was properly refused, since the 
degree of care required is com- 
mensurate with the danger involved, 
whatever the speed. State v, Miller, 
119 Or. 409, 243 P 72. 

Instructions in homicide generally 
see Homicide § 589 et seq. 

93. See cases infra this note. 

{a] Omissions held erroneous.— 
(1) Requirement of consciousness of 
peril or probable danger to human 
life in prosecution for murder based 
upon negligence or an unlawful act. 
Shorter v. State, 147 Tenn. 355, 247 
SW 985. (2) Existence of apparent 
danger of death from a wrongful act 
required by statute as element of 
manslaughter. Brown v. State, 103 
Tex, Cr..35, 279 SW 837. 

{b] Omissions held not erroneous. 
—(1) Statement that driving while 
intoxicated or at an excessive speed 
constituted unlawful acts. Van 
Arsdale v. State, 94 Tex. Cr. 169, 249 
SW 863. (2) Instruction on criminal 
negligence where acts charged are 
unlawful. Peo. v. Seiler, 57 Cal. A. 
195, 207 P 396. 


94. Estes v. State, 18 Ala. A. 606, 
93 S 217. 
[a] Instructions held proper. — 


Herrington vy. State, 31 Ga. A. 167, 
120 SE 554% Jones v. Com., 213 Ky. 
356, 281 SW 164; State v, Elliott, 94 
N. J. L. 76, 110 A 1385; Warner. v. 


Where the pleadings and 
evidence make them material, the court should de- 
gross negligence, 
‘‘wanton,’’ and other such technical terms.°® 

In, view of the rule 
that the entire law of the case need not be stated 
in a single instruction and that all the instructions 
must be considered together,t a particular instrue- 
tion omitting some element of the offense or the 
finding is not erroneous where such matter is fully 


MOTOR VEHICLES 


[§ 1397 


the rule that the instructions should conform to the 
indictment or information and the evidence,? a 
charge authorizing conviction of involuntary man- 
slaughter if the jury was satisfied that the death 


resulted from any negligent act or omission of de- 


aoe SERCO KES Sas 


fendant is erroneous, as not limiting the jury to the 
acts of negligence alleged;* and an instruction as 
to the care or duty of a driver under certain cir- 
cumstances is erroneous where such circumstances 
do not appear in evidence,® although in a particular 
case such instructions may not be so confusing or 
misleading as to constitute reversible error.® An in- 
struction should not be given upon the statutory 
duty of a driver to stop and give his name or 
render assistance in case of an accident, where ac- 


cused is not charged with violation of such statute.” 


Under 


State, 104 Oh. St. 38, 1385 NE 249. 

{b] It is prejudicial error to in- 
struct that the jury must believe 
matter relied upon as a defense be- 
yond a reasonable doubt. Jones v. 
Com., 213 Ky. 356, 281 SW 164. 

95. Jackson vy. State, 101 Oh. St. 
152, 127 NE 870; State v. Vanskike, 
120 Wash. 659, 208 P 84. Compare 
State v. Porte, 122 S. C. 298, 310, 115 
SE 238 (holding that “the question of 
proximate cause is applicable to civil 
actions, while in criminal cases the 
testimony must eStablish the guilt of 


the prisoner beyond a reasonable 
doubt’). 
[a] Instructions held sufficient.— 


Warner v. State, 104 Oh. St. 38, 135 
NE 249; State v. Porte, 122 S. C. 
298, 115 SE 238; State v. Martin, 62 
Utah 69, 217 P 966; State v. Ito, 129 
Wash, 402, 225 P 63. 

[b] Instruction held unnecessary. 
—Such an instruction need not be 
given where the undisputed evidence 
shows that decedent came to his 
death through the concurrent and 
united action of his own and defend- 
ant’S cars which were in collision. 


ne Vapktalbent.. (CaleypAs) 10248 ..7P 
96. Sinclair v. U. S., 49 App. (D. 


C.) 351,.265 Fed. 991; State v. Goetz, 
83 Conn. 437, 76 A 1000, 30 LRANS 
458; State v. Clark, 196 Iowa 1134, 
196 NW 82. 

[a] Instructions held sufficient.— 
Sinclair v. U. S., 49 App. (D. C.) 351, 
265 Fed. 991; State v. Goetz, 83 Conn. 
437, 76 A 1000, 30 LRANS 458. 

[b] Instruction held improper.— 
State v. Clark, 196 Iowa 1134, 196 
NW 82. 

{[c] General definition. — Where 
the kind of “culpable negligence” in- 
volved in the particular case is suffi- 
ciently defined by the instructions, 
other sorts of negligence are not ma- 
terial, and the term need not be de- 
fined_generally. State vy, Harrison, 
121 Kan. 670, 249 P 628. 

97. Sinclair v. U. S., 49 App. (D. 
C.) 351, 265 Fed. 991; Jones v. Com., 
213 Ky. 356, 281 SW 164; State v. 
Wagner, (R. I.) 86 A: 147, 

[a] Particular instruction held 
proper.—State v. Wagner, (R. I.) 86 
A 147, 

[b] Modification of charge.—It is 
error to modify a requested charge 
that, if the injury was an accident, 
defendant could not be convicted, by 
adding thereto a statement that a 
negligent killing might be called an 
accident, as distinguished from a 
malicious killing, since that modifica- 
tion is calculated to cast doubt upon 
the correctness of the request and to 
confuse the jury. State v. Martin, 
122 S.-C. 286, 215 She 252. 

[ec] Form of requested instruction. 
—Although a requested charge, di- 
recting acquittal if the proximate 
cause of the death was the breaking 
of the steering wheel of defendant’s 
automobile, was properly refused, be- 


Where there is no evidence to support certain acts 


cause omitting the element of defend- 
ant’s carelessness aS a cause of the 
breaking, it was error to refuse a 
requested charge directing acquittal, 
if the death was due to the break- 
ing of the wheel and the break was 
not caused by any unlawful act of 
defendant. Sinclair v. U. S., 49 App. 
(Da C2) ' 351; 265 Fed. 991: 

Unavoidable accident see supra § 
1383. ; 

98. See cases infra this note. 

[a] For example (1) where the 
evidence shows negligence on the 
part of decedent contributing to his 
death, the jury should be instructed 
that it constitutes no defense. State 
v. Miller, 119 Or. 409, 243 P 72. (2) 
A refusal of a charge that decedent 
was violating traffic laws or was 
otherwise negligent at the time of his 
death is proper. Jones v. State, 21 
Ala. A. 234, 109 S 189. 

[b] Although there is no evidence 
of contributory negligence, an in- 
struction that such negligence is not 
a defense is harmless. Peo. vy. Col- 
linsW 196" Calw325,. 2508 Eeoue 

Contributory negligence of decedent 
see supra § 1384. 

90: Jones’ v..'Com:; 243 Vik yo "356, 
281 SW 164, 


[a] Instruction held proper.—In- 
struction on the meaning of the 
words “reckless,’’ ‘‘wanton,” ‘“care- 


lessly,” and “negligently,” and “ordi- 
nary care” stated in a prosecution for 
killing with an automobile. Jones y. 
Com., 213 Ky. 356, 281 SW 164. 

1. See Criminal Law § 2493; Trial 
[38 Cyc 1598]. 

2. Crisp v. State, 215 Ala. 2, 109 
S 287; Peo. v. McKee, (Cal.) 251 P 
675; State v. Harrison, 121 Kan. 670, 
249 P 623; State v. Porte, 122 S. CGC. 
298, 115 SE 2388. 

[a] Ilustrations.—(1) An instruc- 
tion to convict of manslaughter if de- 
ceased was killed by an automobile 
driven in an unlawful manner is not 
erroneous, as not requiring a finding 
that defendant was the driver, in 
view of another instruction that the 
prosecution must prove that defend- 
ant and no other person committed 
the crime. Peo. v. McKee, (Cal.) 251 
P 675. (2) An instruction omitting 


| the element of proximate cause is not 


reversible error where from the en- 
tire instructions there could have 
been no misunderstanding on that 
point. Crisp v. State, 215 Ala. 2, 109 
S 287; State v. Harrison, 121 Kan. 
670, 249 P 623; State v. Porte, 122 
S: (@)-298,, 115, SE. 238. 

3. See Homicide § 591. 

4... Sinclair: vo UineS:,, 49) Anpu Gps 
C.) 351, 265 Red. ‘991. 

5. Peo. v. Campbell, 237 Mich. 424, 
212 NW 97. 

6. Peo. v. Campbell, supra. 

7. State v. Vanskike, 120 Wash. 
659, 208 P 84. 

Criminal liability for neglect of 
duty after an accident see infra §% 
1448-1462. 


ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1397-1402] 


of negligence charged in an indictment for involun- 
tary manslaughter, they should be withdrawn from 
the jury.® 

Requested instructions. The court, being required 
to give properly requested instructions which cor- 
rectly propound the law and are warranted by the 


' pleading and evidence, and are not covered by other 


instructions,® may explain instructions so requested 
and given,!° but in general cannot modify, qualify, 
or hmit them, although additional matter may be 
stated where the requested instruction, while cor- 
rect, is likely to be misleading.” 

An affirmative charge of not guilty is properly 
refused where there is evidence to support a convic- 
tion.18 

[§ 1398] (b) Statutes and Ordinances. At the 
trial of a person charged with causing the death 
of another by the negligent operation “of a motor 
vehicle, the court may read to the jury any general 
statute or ordinance intended to regulate the opera- 
tion of automobiles, when the evidence reveals a 
condition to which the law is applicable, even though 
a violation thereof is not specifically alleged in the 
indictment or information.14 However, in a prose- 
cution founded upon criminal negligence, an ordi- 
nance making every accident a violation of the city 
laws should not be embodied in the instructions.® 
It is error to read to the jury a statute applicable 
only under circumstances which do not appear in 
the case, without plainly indicating that it does not 
apply.1* Where the validity of an ordinance de- 
pends upon compliance by the municipality with a 
statute, an instruction referring to the ordinance 
is improper in the absence of proof of such com- 


8. State v. Assenberg, 66 Utah 573, 
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less driving and does not authorize 


[42 C.J.] 1365. 


pliance."7 

[§ 1399] (c) Other Offenses. In a prosecution 
for murder committed by running into decedent with 
an automobile, it is not error to mention in the 
instructions the various kinds of manslaughter, by 
way of illustration.1* But in a prosecution for man- 
slaughter, it 1s not proper to instruct on murder, 
where there is no evidence of malice or intention 
to kill,t® although such an instruction is not preju- 
dicial where it is limited to pointing out the distine- 
tions between murder and manslaughter.2® When 
defendant is accused of voluntary manslaughter, it 
is proper to instruct the jury upon involuntary man- 
slaughter, in view of the difficulty of distinguishing 
between the facts constituting the two offenses when 
committed by the operation of a motor vehicle.*! 
It is not the duty of the court to charge on the 
question of the included offense of assault and bat- 
tery, when there is no evidence to justify a verdict 
of guilty of that offense.?” 

[§ 1400] (4) Verdict. The form, sufficiency, and 
operation of a verdict in the trial of one accused 
of causing the death of another person by the opera- 
tion of a motor vehicle are governed by the rules 
relating to verdicts in prosecutions for homicide 
generally.22 When an information of manslaughter 
alleges the violation of two statutory provisions, one 
of which is invalid, a verdict of guilty will be ap- 
plied to the valid portion of the indictment.*4 

[§ 1401] j. Appeal and Error. As in the case of 
other offenses,2> a conviction will not be reversed 
for error which has not been prejudicial to ac- 
cused.*% 


[§ 1402] 25. Larceny or Theft of Motor Vehicle 


almost exclusivély on the speed at 


244 P 1027. x 
9. See Homicide § 589 text and}|forbidden speed. 

note 67. Alan PAtG 6.06; F93 1Sa oa. 
10. Bailum v. State, 17 Ala. A. 


679, 88 S 200. 
11. Bailum v. State, supra; State 
v. Martin, 122 S. C. 286, 115 SE 252. 


12, State v. Miller, 119 Or. 409, 
243 ‘Pp 72. 
[a] Rule applied.—In a prosecu- 


tion of an automobile driver for in- 
voluntary manslaughter, a requested 
instruction that defendant is not 
guilty if the sole cause of death was 
decedent’s negligence is properly 
modified so as to instruct that con- 
tributory negligence of decedent is 
no defense, since the instruction re- 
quested, although sound, was apt to 
be misleading. State v. Miller, 119 
Or. 409, 243 P 72. 

13. Estes v. State, 18 Ala. A. 606, 
93 S 217. 

14. Jones v. State, 21 Ala. A. 234, 
109 S 189; State v. Kline, 168 Minn. 
263, 209 NW 881;.State v. Peterson, 
153 Minn. 310, 190 NW 345; Peo. v. 
Scanlon, 132 App. Div. 528,117 NYS 57. 

[a] Mlustrations.—(1) In a prose- 
cution for manslaughter growing out 
of a collision between two cars at an 
intersection, it is proper for the court 
to read a statute relative to speed at 
crossroads, where the negligence 
charged against defendant is driving 
at an excessive rate of speed. State 
v. Hines, 148 Minn. 398, 182 NW 450. 
(2) And where there was a curve in 
the highway at the place of the acci- 
dent, a statute establishing a speed 
limit in going around the corner or 
curve is properly read. State v. 
Peterson, 153 Minn. 310, 190 NW 345. 
(3) In a prosecution for a homicide 
committed by recklessly operating 
an automobile, the court may prop- 
erly read to the jury a statute defin- 
ing reckless driving, notwithstanding 
it. declares driving at a particular 
speed, of which there is no evidence 


-in the case, to be recklessness, when 


it is used to illustrate what is reck- 


a finding that defendant drove at the 
Estes v. State, 18 
(4) On the 
trial of a person charged with crimi- 
nal homicide by recklessly driving, it 
is permissible for the court to define 
an unlawful rate of speed in the 
language of the statute regulating 
the use of motor vehicles upon the 
public streets and highways. Schultz 
v. State, 89 Nebr: 34, 130 NW 972, 33 
LRANS 408, AnnCas1912C 495. (5) 
And an instruction that the law fixes 
a certain speed limit, and further 
prohibits driving in other than a 
careful manner or at a greater speed 
than is reasonable, is proper (State 
v. Campbell, 82 Conn, 671, 74 A 927, 
135 AmSR 293, 18 AnnCas 236; State 
v. Vanskike, 120 Wash, 659, 208 P 
84), (6) regardless of whether there 
is evidence that defendant was ex- 
ceeding the speed limit at the time 
of the accident (State v. Vanskike, 
supra), (7) when guarded by the 
further instruction that the penal 
provision of such statute has no ap- 
plication to the instant prosecution 
(State v. Campbell, supra) 


15. Jones v. State, 21 Ala, A. 234, 
LO9SS ls'9) 
[a] Reason for rule.—Whether 


such an ordinance “is a valid enact- 
ment or not, it is not necessary... 
to decide. In a proper case, its 
validity might well be questioned, 
but surely that part of the ordinance 
has no place in a charge involving 
criminality in a homicide case, where 
gross negligence, such as implies an 
indifference to consequences so as to 
take the place of a criminal intent, is 
relied upon for conviction.” Jones v. 
State, 21 Ala. A. 234, 237, 109 S 189. 

16. State v. Martin, 122 S. C. 286, 
115 SE 252. 

[a] Rule applied.—Reading a stat- 
ute limiting the speed of automobiles 
under certain circumstances, none of 
which existed in the instant case, is 
prejudicial error where the negligence 
charged against defendant was based 


which he was driving. State v. Mar- 
tin, 122 S.C. 286, 115 SE 252. : 

17. State v. Clark, 196 Iowa 1134, 
196 NW 82. 

[a] Illustration—In a _ prosecu- 
tion for manslaughter, resulting from 
the negligent operation of an auto- 
mobile on a park driveway, an in- 
struction that the accident happened 
on a street in a suburban district of 
the city, and which referred to an 
ordinance establishing such district, 
is improper in the absence of proof 
that the city has complied with the 
state law (Acts 38th Gen. Assembly 
ec 275 § 27), so as to give the ordi- 
nance force and effect. State v. 
Clark, 196 Iowa 1134, 196 NW 82. 


18. State v. Porte, 122 S. C. 298, 
115 SE 238. 

19. Jones v. Com., 213 Ky.. 356, 
281 SW 164. 

20. Peo. v. Wilson, 193 Cal. 512, 
226..P 5. 

21... Jones v, Com... 2138) Keys "356, 
281 SW 164. 

22. Bell v. State, 7 Oh. A. 185. 


23. Verdicts in homicide cases in 
general see Homicide §§ 671-683. 

24. jParroccini v. State, 90 Tex. 
oF Ao) 234 SW 671. 

See Criminal Law §§ 3600-3722. 
on See cases infra this note. 

[a] Admission of evidence held 
harmless.—Hudson v. State, 26 Ga. A. 
596, 107 SE 94; Peo. v. Camberis, 297 
Ill. 455, 180 NE 712; Peo. v. Kuchta, 
296 Ill. 180, 129 NE 528; State v.. 
Gray, 180 N. C. 697, 104 SE 647. 

{b] Argument held prejudicial._— 
Bailum vy. State, 17 Ala. A. 679, 88 
S 200. 

{e] Instruction held harmless.— 
Peo. v. Falkovitch, 280 Ill. 321, 117 
NE 398, AnnCas1918B 1077; Held v. 
Com., 183 Ky. 209, 208 SW 772. 

[a] Instruction held prejudicial._— 
Howard v. State, 151 Ga. 845, 108 SE 
513 [rev 25 Ga. A. 408, 103 SE 683). 

[e] Refusal of instruction held 
harmless.—Anderson vy. State, 18 Ala, 
A, 429, 93 S 68, 
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or Accessories2’—a. In General. 


automobile will Le under either.*? 


Effect of vehicle-taking statutes. 
elsewhere** a statute which penalizes the taking of 
a motor vehicle without consent of the owner and 
irrespective of the felonious intent to convert it 
creates an offense distinct from larceny at common 
law or under the larceny statutes that are declara- 
tory of the common law,*4 and hence, the fact that 
a separate statute makes it an offense to take an 
automobile without consent of the owner under 
circumstances not amounting to larceny does not 


27. Cross references: 

Conspiracy to steal or receive stolen 

motor vehicles*see supra § 1262. 
Obtaining motor vehicles by: 

Embezzlement see supra § 1331. 

False pretenses see infra § 1465. 

Robbery see infra § 1495. 
Receiving stolen motor vehicles see 

infra §§ 1475-1493. 

Theft of license plates see infra § 

1410 note 97. 

Transporting stolen motor vehicle in 

interstate commerce see infra §8§ 
~ 1526-1538. 

28. See Larceny 36 C. J. p 721. 

29. See statutory provisions, — 

- Larceny of motor vehicle by bailee 
see supra § 1331. ie! 

30. See statutory provisions. 

{a] In Florida the general larceny 
statute (Gen. St. [1906] § 3288) and 
the statute relating to the theft of 
automobiles (L. [1917] c¢ 7358) are 
not conflicting but both are in force 
and a prosecution for larceny will lie 
under either. Lasher v. State, 80 
Fla. 712, 86 S 689. 

[b] In Georgia, under L. (1916) p 
154 (Park Pen. Code Suppl. [1917] § 
183%), the stealing of an automo- 
bile is a felony, although it remains, 
as in the case of the statutes punish- 
ing cattle or hog stealing, a simple 
larceny. Lanier v. State, 25 Ga. A. 
489, 103 SE 730. ‘ y 

{c] In Illinois, if Motor Vehicles 
Act § 39 was intended to define a new 
felony consisting in the stealing of 
a motor vehicle and to impose a 
penalty therefor, it is void as con- 
travening the constitutional provision 
prohibiting the passage of acts em- 
bracing more than one subject and 
requiring the subject to be expressed 
in the title of the act. Peo. v. Clark, 
301 Ill, 428, 134 NE 95. ; 

{d] In Oklahoma the act making 
it a felony to steal an automobile 
(Comp: St: [1921] §* 2120; “Sess. L- 
[1919] ce 102) is not void as being 
in violation of the constitutional pro- 
vision requiring the subject matter of 
‘ legislation to be clearly expressed in 
its title. , Williams v. State, (Cr.) 
215 P 438; Gilbert v. State, (Cr.) 214 
P 936; Newcomb vy. State, (Cr.) 213 
P 900; Jackson v. State, 22 Okl. Cr. 
338, 211 P 1066. 

{e] In Pennsylvania the act mak- 
ing the stealing of an automobile or 
the receiving of one a felony (P. L. 
[1919] p 99) is not affected by the act 
CE aie Oo apa Oz) meta Kel nie tbe, 
misdemeanor to buy an automobile 
at second hand, unless the purchaser 


In accordance with 
general principles”®'the felonious taking of a motor 
vehicle of another or parts thereof, without his 
consent and with intent to steal the same, is an 
offense either by virtue of the larceny provision of 
the general penal statutes,?® or under the special 
statutes pertaining to the theft of motor vehicles.*° 
In some jurisdictions the enactment of a special 
statute penalizing the theft of motor vehicles op- 
erates to withdraw the offense from the operation 
of the larceny provisions of the. general penal stat- 
ute®+ while in other jurisdictions both statutes are 
in force and a prosecution for the larceny of an 


MOTOR VEHICLES 


eral. 


[§§ 1402-1404 


preclude a prosecution and conviction under a gen- 
eral larceny statute.*° 

[§ 1403] b. Elements of Offense—(1) In General. 
The essential elements of the crime of larceny as 
applied to the theft of motor vehicles and aecces- 
sories are, in the absence of special statutes,?® simi- 
lar to those required to constitute the offense of 
larceny in general,*7 and consist in the taking or 
asportation of a mofor vehicle or-parts thereof,?* 
from the owner, or person in charge,®® without his 
consent,*° and with the intention to steal the same.*4 

[§ 1404] (2) Taking or Asportation—(a) In Gen- 
Although it is essential to constitute the lar- 


ceny of a motor vehicle that it be taken from the 


As indicated 


for a time.* 


shall require certain information 
from the vendor and make a report 
thereof to the state highway depart- 
ment and the local police department. 
Com. v. Danner, 79 Pa. Super, 556. 

{f] In Utah the stature (L. [1921] 
ec 81) regulating the registration, 
transfer, etc., of automobiles to pre- 
vent the theft of vehicles and parts 
thereof does not include more than 
one subject so as to be in contraven- 
tion of the constitutional provision. 
State v. Olson, 59 Utah 549, 205 P 337. 

{g] In West Virginia the law rela- 
tive to larceny of automobiles (Acts 
[1921] ¢ 112 § 92) is not germane 
to the object expressed in the title 
of that act as required by Const. art 
6 § 30, and therefore that section 
is void. State v. Haskins, 92 W. Va. 
632, 115 SH 720. 

[h] Separate offenses.—Where ac- 
cused has engaged with another in a 
criminal conspiracy or plan having 
for its purpose the larceny of specific 
automobiles belonging to Separate 
owners, and in pursuance of such 
plan the confederate steals such auto- 
mobiles at divers times and places, 
each theft constitutes a distinct and 
Separate offense. Patterson v. State, 
96 Oh. St. 90, 117 NE 169, LRA1918A 


583. 
31. See cases infra this note. 
[a] In Oklahoma, by L. (1919) ¢ 


102 (Comp. St. [1921] § 2120) auto- 
mobiles and automotive driven vehi- 
cles were withdrawn from the opera- 
tion of the general grand larceny 
statute. Williams v. State, (Cr.) 215 
P 438; Jackson v. State, 22 Okl. Cr. 
338, 211 P 1066. 

[b] In Texas the decisions under 
the earlier statute applied the rule 
as stated in the text but the statute 
was subsequently amended so as to 
bring the offense within the general 
larceny statute. See infra § 1443 


note 94 [b]. 

32. Lasher v. State, 80 Fla. 712, 
86 S 689. 

33. Taking and using without con- 
hts of owners see infra §§ 1498- 

34. State v. Hughes, 155 La. 271, 
99 S 217. 

[a] Larceny is a separate and dis- 
tinct offense and not .of the same 
generic class of offenses as the 
offense of using an automobile with- 
out the consent of the owner. State 
v. Hughes, 155 La. 271, 99 S 217. 

Vehicle taking as statutory larceny 
see infra § 1500. 

35. Rokvic v. State, 194 Ind. 450, 


possession of the owner into the possession of the 
thief#? the control or dominion over the automobile 
need not last long, if it was complete and absolute 
The taking as required to constitute 
a larceny at common law or under statutes declara- 
tory of the common law as distinguished from em- 
bezzlement or the statutory offense of larceny by 
a person in lawful possession with consent of the 
owner? must amount to a trespass upon the pos- 
sessory right of the owner of the thing taken,* 


143 NE 357; Leap v. State, 189 Ind. 
538, 127 NE 274, : 

[a] In Texas, under the earlier 
special statutes pertaining to auto- 
mobiles (Acts 33rd Leg. c 100 § 1) 
which provided that whoever shall 
steal or purposely takes, drives, or 
operates any motor vehicle without 
consent of’ the owner, if worth over 
thirty-five dollars and imposing pun- 
ishment therefor, it was held that 
the offense was withdrawn from the . 
operation of the general larceny stat- 
ute. But this statute was later 
amended (Legislature of 1915 amend- 
ing art 1259a, Vernon Pen, Code ap- 
proved March 22, 1915) by striking 
from the special statute the words 
“shall steal” thereby bringing the 
theft of an automobile within the 
general larceny statute. See infra § 
1443 note 94 [b]. 

36. See statutory provisions. 

37. Elements of larceny generally 
see Larceny §§ 43-130. 

38. See infra § 1404, 


39. See infra § 1406. 
40. See infra § 1407. 
41. See infra § 1408. 
42. See cases infra this section: 


What constitutes possession of a 
recently stclen motor vehicle suffi- 
cient to raise a presumption of guilt 
see infra §§ 1434-1437. 

43. State v. Maddaus, 137 Minn. 
249, 163 NW 507. 

_{a] Rule applied.—In a prosecu- 
tion for the larceny of an automobile 
evidence that defendant and a com- 
panion not apprehended got into the 
car, Started the motor, and drove the 
car away for a distance of one hun- 
dred and fifty feet where it stopped 
because the gasoline feed supply had’ 
been shut off and locked by the owner,, 
is sufficient to show a taking and 
carrying away. State v. Maddaus, 
137 Minn. 249, 163 NW 507. 

44, Embezzlement distinguished 
generally see Larceny § 133. 

Embezzlement or larceny by bailee 
see Supra § 1331. 

45. Phelps v. State, 25 Ariz. 495, 
219 P 589; State v. Dooley, 102 Or. 
563, 203 P 304. ‘ 

[a] Claim of ownership and 
possession.—Where an automobile- 
was temporarily left in a garage 
while the owner was about his busi- 
ness in the vicinity, a claim of owner- 
ship and possession thereof by an- 
other person was a sufficient taking 
of the automobile rendering such per- 
son guilty of theft. Smith v. State, 
88 Tex. Cr. 462, 227 SW 1105. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1404-1408] 


whether done forcibly or by means of fraud.*® In 
the absence of a statute to the contrary* it is not 
a necessary element of the offense that the taking 
be done secretly. 

[§ 1405] (b) By Taker in Possession or Custody. 
In accordance with general principles*® one having 
the bare charge or custody of an automobile, such 
as an agent or servant, who fraudulently converts 
the property to his own use is guilty of larceny.5° 
Where the conversion is by a bailee, he is, by virtue 
of his special ownership, in lawful possession of the 
car and cannot be convicted of larceny for his act 
in converting the car®! unless the intent to appro- 
priate it existed in his mind at the time the auto- 
mobile came into his hands.®? 

Where the bailment has terminated, a subsequent 
taking by the former bailee constitutes larceny.®? 

[§ 1406] (8) Ownership, Possession, and Custody. 
As in the case of the theft of other property,®** own- 
ership for the purposes of a prosecution for lar- 
ceny of an automobile is largely a matter of plead- 
ing®> and proof,®* it being necessary to establish 
that the car stolen was the property of another 
who must have had possession, actual or construc- 
tive,°’ either as a general or special owner.28 A 
movable thing, as an automobile, is said to be in 
the possession of a person so as to render it a sub- 
ject of larceny when the possessor has the power 
to deal with it as the owner to the exclusion of 
all other persons,°® or where the circumstances are 
such that it may be reasonably presumed that he 
has such power if he desires to exercise it.®° 

Knowledge of ownership. It is not essential to 


46. See infra § 1407. [a] “fo illustrate: If 

47. See statutory provisions. alleged to have been 

48. Fox v. State, 17 Ala. A. 559,| ‘parked’ or 
87 S 621 [certiorari den 205 Ala. 74,| Athletic Club in Kansas City, where 
87 S 623]. appellant said he got it, 

49. See Larceny §§ 131-205. not in the manual possession of the 


50. State v. Keelen, 103 Or. 
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was standing before the 


owner at the time, it was in his cus- 


f42 O25.) L867 
constitute the larceny of an automobile that the 
person who steals the car should know who the 
owner is.°? 

[§ 1407] (4) Nonconsent of Owner. As the tak- | 
ing necessary to constitute larceny must amount 
to a trespass,°* there gan be no conviction for au- 
tomobile theft unless the taking was against the 
will of the owner, or at least without his consent.®? 
Accordingly if there has been a trespass upon the 
right of the owner, as where the taker secures pos- 
session of the automobile by fraudulently obtaining 
consent of the owner, intending at the time he re- 
ceived the car to steal it, the subsequent conversion 
is a larceny.*t However, although the consent of 
the owner was obtained by fraudulent representa- 
tions, it will not constitute a larceny if the owner 
intended by his consent to transfer both the pos- 
session and title to the automobile to the taker.® 
And, of course, where accused was in lawful pos- 
session of the automobile with the consent of the 
owner, as by means of a bailment or special contract, 
a subsequent conversion does not amount to lar- 
ceny®® but constitutes embezzlement or the statu- 
tory offense of larceny by a bailee.®? 

[§ 1408] (5) Intent of Taker. In accordance 
with the general rule®® it is essential to constitute 
the theft of a motor vehicle that the taking thereof 
be with the felonious intent permanently to deprive 
the owner of his property and convert it to the 
use of the taker.°® Hence the taking of a motor 
vehicle and operating it by a person incapable in 
law to form such intent,?° or by one who acted in- 


102 Or. 563, 
66 Tex. Cr. 


the 
stolen was 


ear Or.—State vy. Dooley, 
203 P 304. 

Tex.—Smith vy. State, 
246, 146 SW 547. 

Wash.—State v. Daniels, 119 Wash. 
BS 73 205"R 1:054: 

Ont.—Hirshman v. Beal, 38 Ont. L. 
DomLR 680, 28 CanCrCas 


although 


‘v, State, 
a 


172, 

203 P 306, 204 P 162, 164. 
51. Fox v. State, 205 Ala, 74, 87 
S 623 {certiorari den 17 Ala. A. 559, 


87 S 621]; muate v. Dooley, 102 Or. 
563, 203 P 30 
52..- Fox Vv. State, 205 Ala. 74, 87 S 


623 [certiorari den Tie Ala. Avy, 659), 
87 S 621]; State v. Dooley, 102 Or. 
563, 203 P 304. And see cases supra 
§ 1404, 

53. Fox -v. State, 205 Ala. 74, 87 
S 623 [certiorari den 17 Ala. A. 559, 
87 S 621]; State v. Keelen, 103 Or. 
172, 203 P 306, 204 P 162, 164. 

[a] Rule applied.— (1) _Where ac- 
cused came into possession of an au- 
tomobile, pursuant to negotiations 
for its purchase, with the consent of 
the owner for the purpose of trying 
it out for a specified time and after 
returning the car took it away again 
with the felonious intent to steal it, 
he is guilty of larceny. Fox v. State, 
205 Ala. 74, 87 S 6238 [den certiorari 
17 Ala. A. 559, 87 S 621]. (2) Where 
the owner of an automobile had de- 
fendant drive it to a town and put it 
in a garage, where defendant’s rights 
over the automobile were to cease, 
and afterward had his agent take 
possession of the car and order de- 
fendant to leave it alone, after which 
defendant took the car -away and 
sold it, the offense committed was 
larceny. State v. Keelen, 103 Or. 172, 
203 P 306, 204 P 162, 164, 


54. See Larceny § 77. 

55. See infra § 1417. 

56. See infra § 1425. 

57. State v. Dooley, 102 Or. 563, 
203 P 304. 

58. State v. West, (Mo.) 246 SW 
541. : 

59. State v. West, supra. 

60. State v. West, supra; Smith 


88 Tex. Cr. 462, 227 SW 


tody to such an extent as to render] 40, 32 


its unauthorized taking therefrom 
felonious, and hence larceny.” State 


lv. Tees (Mo.) 246 SW 541, 542. 


An automobile left tempo- 
rarily in a garage while the owner is 
about his business in the vicinity is 
legally in the care, control, and gen- 
eral management of the owner, as 
well as the special owner for all pur- 
poses of prosecution for theft. Smith 


v. State, 88 Tex. Cr. 462, 227 SW 
1105. 

61. State v. Keelen, 106 Or. 331, 
211 P 924, 

62. See supra § 1404. 

63. State v. Dooley, 102 Or. 563, 
203 P 304. 

64. Phelps v. State, 25 Ariz. 495, 


219 P 589; State v. Dooley, 102 Or. 
563, 203 P 304. 

[a] Where one hires a car with 
the intention, at the time of obtain- 
ing it, of afterward converting it to 
his own use, he in fraudulently ap- 
propriating it does not commit the 
crime of embezzlement but is guilty 
of larceny as the taking itself under 
the circumstances is unlawful. 
Phelps v. State, 25 Ariz, 495, 219 PB 
589. 
65. Patterson v. Indiana Inv., etc., 
Co., 75 Ind, A. 489, 131 NE 19. 

{a] Purchasing automobile with 
fraudulent check does not constitute 
larceny where the owner of the car 
intended to part with both possession 
and right of property. Patterson v, 
Indiana Inv., etc., Co., 75 Ind. A. 489, 
131 NE 19. 


66. See supra § 1405. 

67. See infra § 1331. 

68. See Larceny §§ 101-130. 

69. Ind.—Leap v. State, 189 Ind: 


eee 127 NE 274. 
y.—Brennon y. Com., 169 Ky. 8t5, 
186° Sw 489. 


{a] The animus furandi, that is, 
the intent feloniously and perma- 
nently to deprive the owner of his 
property is an essential element of 
the crime. Brennon v. Com., 169 
Ky. 815, 185 SW 489; State v. Dooley, 
102 Or. 563. 203 P 304. 

{b] Taking automobile to enforce 
claim.—Under a statute (Pen. Code 
§ 528 subd 1), providing that a per- 
son who, with the intent to deprive 
the owner of his property or the use 
thereof, takes or withholds such 
property from the owner’s possession 
is guilty of larceny, the criminal in- 
tent, where one, who, having no lien 
thereon, took the automobile of an-. 
other from where it was parked on 
a street and held it in a garage to 
enforce the payment of a claim due 
from the owner, was the act of taking 
or detaining the car with the intent 
to deprive the owner of the use or 
benefit thereof, and it is immaterial 
whether the taker understood the law 
or what his motive was, Greene vy. 
Fankhauser, 137 App. Div. 124, 121 
NYS 1004. 

70. Brennon v. Com., 169 Ky. 815, 
185 SW 489. 

[a] That he was too drunk to 
have entertained the animus furandi 
when he committed the act which 
otherwise would have constituted the 
crime may be shown-as a defense by 
one charged with larceny of an auto- 
mobile. Brennon v, Com., 169 Ky. 
815, 185 SW 489. 

Criminal responsibility of particu- 
lar persons: 

Aliens see Aliens § 44. 

Convicts see Convicts § 13. 

Corporations see Corporations § 3024 
et seq. 

Drug addicts see Criminal Law § 88. 
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nocently,*! or borrowed it without permission for 
temporary personal use,’? without the intention of 
appropriating it permanently, is not larceny, and 
cannot be punished as such.‘ 

Time when intent must exist. Although it is 
stated as a general rule that the intent to steal 
must exist at the time the taker obtains possession 
of the car,’* and that the intent at this time de- 
termines whether or not the acts constitute larceny,’® 
this rule is subject to some qualifications.”® Thus, 
where accused originally acquired the possession of 
the car lawfully and with consent of the owner, as 
by a bailment or under a special contract, his sub- 
sequent felonious intent to convert the property to 
his own use does not make him guilty of larceny” 
as under such circumstances there can be no con- 
viction of larceny without proof of the felonious 
intent on the part of defendant at the time he origi- 
nally received the ear.7® However, where accused 
originally secured possession of an automobile with- 
out the owner’s consent by a tort, a trespass, and 
thereafter, while he retained possession, formed the 
intent to convert the property to his own use, he 
is guilty of larceny.79 

[§ 1409] c. Persons Liable.°° Subject to general 
rules*! a person who, in pursuance of a common 
design, plan, or conspiracy, acts in conjunction with 
others in stealing an automobile is guilty of larceny 
as a principal,*? although the actual taking was 


Indians see Indians § 121. 563, 203 P 304, 


MOTOR VEHICLES. 


[§§ 1408-1409 


committed by the other participants.*? However, in 
such a ease, it is essential that accused had knowl- 
edge that the person actually taking the automobile 
had no right thereto,®* and that such taking was 
done with a felonious intent.*® It is not necessary, 
however, that accused be actually present at the 
place of commission in order that he may aid and 
abet the crime,®® and it is immaterial how widely 
his confederates are separated from him,** for it 
is sufficient if he performs some act in the commis- 
sion thereof and in furtherance of the common pur- 
pose. In some jurisdictions a defendant charged 
with the theft of an automobile as a principal can- 
not be convicted unless he himself took the automo- 
bile from the owner or acted together with others 
in the original taking;°® but in other jurisdictions 
to maintain a prosecution for theft of an automobile 
it is not necessary to show that defendant was an 
accessary to the original taking;°° it is sufficient if 
he aided and abetted in the asportation.®* 
Co-conspirators.°2 Where, in a prosecution for 
the larceny of an automobile, the guilt of accused 
is predicated upon his participation in a conspiracy 
resulting in the commission of the theft and not 
upon his having actually in person taken the ear, 
in order to make accused responsible for the acts 
of his alleged co-conspirators it must be established 
that an actual conspiracy to commit the theft ex- 
isted between the parties,®* and that the acts of the 


committed in the other. Danzley v. 
State, 25 Ga, A. 170, 102 SE 915. 


Infants see Infants § 211 et seq. 75. Brennon v. Com., 169 Ky. 815, 
Insane persons see Criminal Law §§|185 SW 489. 
72-80. {a] Abandonment of car after 


Intoxicated persons see Criminal Law 
§§ 81-87 


Kleptomaniaes see Criminal Law §& 
77 note 25 [b]. 

Married woman see Husband and 
Wife §§ 419-423. 


71. Collins v. State, 82 Tex. Cr. 
24, 198 SW 143. 
[a] One innocently acting as 


chauffeur for another who is ap- 
parently in lawful possession of a 
stolen car does not make him guilty 


of theft. Collins v. State, 82 Tex. 
Cr. 24, 198 SW 143. 
72. Van Vechten v. American 


Eagle F. Ins. Co., 239 N. Y. 303, 146 
NE 432, 38 ALR 1115; Smith v. State, 
66 Tex. Cr. 246, 146 SW 547; Hirsh- 
man v. Beal, 38 Ont. L. 40, 32 DomLR 
680, 28 CanCrCas 319. 

[a] Misuse of car by owner of 
garage in which it had been left for 
repairs will not, in the absence of 
Statute, constitute larceny where 
there is no felonious attempt to ap- 
propriate the property permanently 
and wholly. Van Vechten y. Ameri- 

. can Eagle F, Ins. Co., 239 N. Y. 303, 
146 NE 432, 38 ALR 1115. 

[b] An employee of a repair shop, 
who takes a motor vehicle from the 
shop to test it by driving it on the 
highway and after so testing it con- 
tinues to drive it for his own pleas- 
ure, is not guilty of theft of an 
automobile, there being no animus 
furandi. Hirshman y. Beal, 38 Ont. 
ioe 32 DomLR 680, 28 CanCrCas 

[ec] Rule applied.—Where a _ per- 
son broke into and took an automo- 
bile from a private garage, and after 
riding around and hauling persons 
for hire returned it to an alley in 
the rear of the owner’s house the 
same night, the taking did not con- 
stitute theft. Smith v. State, 66 
Tex. Cr. 246, 146 SW 547. 

Taking and using without consent 
of owner see infra § 1507. 

73. State v. Boggs, 181 Iowa 358, 
164 NW 759. 

74. Brennon v. Com., 169 Ky. 815, 
185 SW 489; State v. Dooley, 102 Or. 


theft.—‘‘The intent at the time of 
taking and carrying away is what 
determines whether such acts are or 
are not larceny, and it is not gov- 
erned by any conclusions to which 
the taker thereafter arrives. If ap- 
pellant’s intent at the time he took 
and carried away the car was to steal 
it, his conclusion thereafter to aban- 
don it, when he could not longer 
safely keep it in his possession, or 
when it was no longer of any use to 
him, would not change his crime from 
larceny.” Brennon y. Com., 169 Ky. 
815, 822, 185 SW 489. 


76. See cases infra this section. 

77. Fox yv. State, 205 Ala. 74, 87 
S 623 [den certiorari 17 Ala. A. 559, 
87 -S 621], 

78. See supra § 1405. 


79. Fox v. State, 205 Ala. 74, 87 
S 623 [certiorari den 17 Ala. A. 559, 
87 S 621]. 

80. Relation to property taken see 
supra § 1405. 

81. See Larceny §§ 206-217. 

Parties to offenses generally 
Criminal Law §8§ 99-161. 

Variance between allegation and 
proof see infra § 1419. 

82. State v. Lyle, 296 Mo. 427, 246 
SW 883; Smith v. State, 88 Tex. Cr. 
462, 227 SW 1105; Smith v. State, 83 


see 


Tex.’ Cr: 486, 203 SW» 771; State 
4 Powers; 91) W. Va (3%) 128 Sh 
1 


2. 

83. Danzley v. State, 25 Ga. A. 170, 
102 SE 915; Smith v. State, 88 Tex. 
Cr, 462, 227 SW 1105; Smith y. State, 
83 Tex. Cr. 485, 203 SW 771. 


84 State v. Keelen, 106 Or, 331, 
ieee oe a 

85. State v. Keelen, supra. 

86. State v. Powers, 91 W. Va. 7387, 
LIB TS Heo 

87. Danzley v. State, 25 Ga. A. 


170, 102 SE 915; State v. Powers, 91 
W. Va. 787, 113 SE 912. seb | 

{a] That the conspiracy is formed 
in one county and the larceny com- 
mitted in another does not lessen the 
responsibility of a conspirator who 
remains in the first county while the 
larceny instigated by him is being 


88. State v. Powers, 91 W. Va. 7387, 
113 SE 912. 

[a] Where two or more persons 
conspire to. steal an automobile and 
each takes some part in the commis- 
sion of the crime, one or more to 
commit the act while the others 
watch to prevent surprise, or station 
themselves at a convenient distance 
to favor escape, or assist in asporta- 
tion or concealment of the stolen 
property, thus lending aid and en- 
couragement to the one who commits 
the act, all are in a common cause 
and are constructively present at the 
taking, if the larceny, in fact, is 
committed, and all are punishable as 
principals. State v. Powers, 91 W. 
Viele) tian ob) Olea 

89. Seebold v. State, 89 Tex. Cr. 
563, 2382 SW 328. ; 

90. Reed v. State, 22 Okl, Cr. 141, 
PAU Dyed Sasha ka be 

91. Reed v. State, supra. 

[a] One who joins in with thieves 
and assists in the asportation and 
disposal .of a stolen automobile, 
knowing at the time he does so that 
the others acting with him are in the 
very act of carrying away the prop- 
erty of another, is guilty as a princi- 
pal. Reed y. State, 22 Okl. Cr. 141, 
210° P 311; 

{b] That an automobile was 
stolen in another state, in which tak- 
ing defendant had no part, is imma- 
terial if defendant thereafter with 
knowledge that it was a stolen auto- 
mobile assisted in its asportation 
within the state, such acts constitut- 
ing larceny. Reed v. State,.22 Okl. 
Cri V4 0210 BL sda: 

92. Conspiracy to steal or receive 
motor vehicles see supra § 1262. 

93. Kolb v. State, 88 Tex. Cr. 593, 
228 SW 210. 

[a] Thus, in a prosecution for 
larceny on the theory of a conspiracy, 
where the evidence showed that de- 
fendant, who encouraged another to 
steal automobiles, agreed to buy the 
stolen cars at a certain price, the 
thief having no further interest in 
either car or proceeds, defendant was 
not a principal to the theft. Kolb 
Rega? 88. Tex. Cr:, 593,228) sSiW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1409-1414] ; 


other participants were done in pursuance thereof.°* 

Officer of corporation. The fact that the person 
charged with the larceny of an automobile was 
an officer of a corporation and was acting for the 
corporation does not affect his guilt, as it is im- 
material, if he has committed the offense, whether 
he was acting for himself in the transaction or on 
behalf of the company.%® 

[§ 1410] d. Grades and Degrees of Offense. Un- 
der many statutes, the common-law division of 
grand and petit larceny has been retained and ap- 
plies to the theft of automobiles, the gravity of 
the offense being determined by and based upon the 
value of the property stolen.®7 However, by virtue 
of special statutes in some jurisdictions the offense 
of stealing an automobile is punishable by a severe 
penalty irrespective of the value of the property 
stolen.®§ 

[§ 1411] e. Attempts To Commit Offense. In ac- 
cordance with general rules,®® an attempt to steal 
an automobile is a ecrime,! and an indictment charg- 
ing that defendant attempted to steal an automobile 
and in such attempt entered the automobile and 
endeavored to start it sufficiently describes the at- 
tempt.2 In a prosecution under a statute penalizing 
any person who shall willfully deprive, or assist in 
depriving, the owner of any vehicle by taking pos- 
session of, or driving or taking it away,*® evidence 
that defendant and his companion had attempted to 
start an automobile and had replaced a part re- 
moved by the owner, and when accosted by a po- 
liceman defendant claimed to be the owner, is 
sufficient to show an attempt to commit the offense 
charged,* even if it would not have authorized a 
conviction for the completed offense because there 
was no asportation.® 

[§ 1412] f. Jurisdiction and Venue. In accord- 
ance with the general rules pertaining to the juris- 
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_automobiles belonging to separate owners, 


42 C.J.] 1369 


diction® and venue’ of criminal offenses, and more 
particularly with the application of such rules to 
the crime of larceny,® one who steals an automobile 
may, either at common law or under the statutory 
provisions in most states,® be indicted and punished 
in any county into which he may bring the stolen 
vehicle,!° as well as in the county where the original 
taking was committed,'! even though the car had 
been, prior to the prosecution, removed from the 
jurisdiction.+? 

Priority of jurisdiction. Although it is a rule 
that, where several courts have concurrent juris- © 
diction of an offense, the court first obtaining ju- 
risdiction of accused retains it to the exclusion of 
the other,** the rule does not apply where the crimes 
with which defendant is charged are distinct, al- 
though made up in part or in whole of the same 
offense.1* Thus where a defendant is arrested in 
one county for larceny in stealing an automobile, it 
is no bar to a proceeding under an indictment in 
another county for feloniously breaking into a 
garage and taking an automobile, although in fact 
it was the same automobile as that for the larceny 
of which he was arrested in the first county.!® 

[§ 1413] g. Former Jeopardy.1® Where accused 
has engaged with another in a criminal conspiracy 
or plan having for its purpose the larceny of specific 
and in 
pursuance of such plan the confederate steals such 
automobiles at divers times and places, each theft 
constitutes a distinct and separate offense!” and 
an acquittal on the charge of stealing one of the 
automobiles does not place him twice in jeopardy 
on the trial of the other,'® although the evidence 
offered at such second trial was substantially the 
same as that produced by the state on the former 
trial.19 : 

[§ 1414] h. Indictment, Information, or Com- 


94 State v. Keelen, 106 Or. 331,]if appellant, as before stated, had] Serra v. State, 14 Oh. A. 252. 
211° P 924. lawfully obtained the same, he would [dad] In Oklahoma the classification 
95. State v. Miller, 292 Mo. 124,| have had to pay the sum of $16]of grand and petit larceny is not 
237 SW 498. therefor. When motor vehicle license] recognized by the special statute 
96. State v. Miller, supra. plates are stolen, the thief intends| making it a felony to steal motor 


Criminal responsibility of officers 


not only to deprive the owner of the 


vehicles. Williams v. State, (Cr.) 


and agents of corporations see Cor- 
porations § 2073. 

97. See statutory provisions. 

[a] The theft of license plates 
evidencing the right to own and op- 
erate an automobile for a specified 
period constitutes grand larceny un- 
der a statute making it such an of- 
fense to steal property of more than 
the value of ten dollars, notwith- 
standing the replacement of the 
plates would cost less than the statu- 
tory amount, where the original cost 
was sixteen ‘dollars. Cowan v. State, 
171 Ark. 1018, 1020, 287 SW 201, 48 
ALR 1165 (‘‘intrinsically, to be sure, 
the metal license plates were worth 
but little or nothing, merely the cost 
of the metal and the manufacture 
thereof into plates, but, as an evi- 
dence of the right to own and operate 
a car, they were worth the sum of 
$16. It is not a question of what 
the owner of the automobile would 
have to pay in order to replace them; 
the question is, what was the value 
of the plates to the owner when he 
obtained them?—that is, what he had 
to pay for same in order to obtain 
them as an evidence of the right to 
operate his car in this State. The 
value of these particular plates 
should be measured by what these 
particular plates cost, and not by 
what replacement plates would cost, 
for appellant was not charged and 
was not convicted of stealing license 
plates which had been replaced. He 
was charged and convicted of steal- 
ing automobile license plates of the 
value of $16. To obtain these license 
plates the owner had to pay $16, and 


car of the evidence of his right to 
operate such car on the highways of 
this State, but he also intends to de- 
prive the State of the license fee 
which he would have to pay as an 
evidence of his right to operate a 
motor vehicle. He therefore intends 
to steal the property of another and 
to convert the same permanently to 
his own use, of more than the value 
of $10. In such case the lucri causa 
is complete, and, under the law, the 
offender is guilty of grand larceny’”’). 

Grades and degrees of larceny gen- 
erally see Larceny §§ 224-255, 

98. See statutory provisions. 


{a] In Florida the difference be- 
tween the general larceny statute 
(Gen. St. [1906] § 38288) and the 


statute relating to the theft of auto- 
mobiles (L. [1917] ¢ 7358) is that 
the larceny of any of the vehicles 
described in the automobile theft 
statute is a felony irrespective of its 
value, and under the general larceny 
statute it is not a felony unless the 
value is twenty dollars, or more. 
There is also a difference in the pen- 
alty. Lasher v. State, 80 Fla. 712, 86 

689 
§ [b]. In Georgia, while under lL. 
(1916) p 154 (Park Pen. Code Suppl. 
[1917] § 183%) the stealing of an 
automobile is a felony, it remains 
simple larceny. Lanier v. State, 25 
Ga. A. 489, 103 SE 730. 

[ec] In Ohio, under Gen. Code § 
12448 as amended by 107 Oh. L. p 
558, it is an offense to steal an auto- 
mobile “of any value’ and the grade 
of the offense does not depend upon 
the value of the property stolen. 


215 P 438. 

99. See Larceny §§ 256-259. 

1. Com. v. Kozlowsky, 238 Mass. 
379, 181 NE 207; State v. Olson, 59 
Utah 549, 205 Pe 337 

Com. vy. Kozlowsky, 238 Mass. 
379, 131 NE 207 

3. See statutory provisions. 

4. State v. Olson, 59 Utah 549, 205 
PB os 

5. State v. Olson, supra. 

6 See Criminal Law §§ 162—259. 

7. See Criminal Law §§ 260-339. 

8. See Criminal Law §§ 211, 280. 

9. See statutory provisions. 

10. Lanier v. State, 25 Ga. A. 489, 
103 SE 730; Runyon v. Morrow, 192 
Ky. 785, 234 Sw 304, 19 ALR 632. 

Bringing stolen vehicle from an- 
onnen state or country see supra § 


aoe Com. v. Chester, 77 Pa. Super. 
12. See cases supra note 10. 
13. See Criminal Law § 166. 


14. Runyon v. Morrow, 192 Ky. 
785, 234 SW 304, 19 ALR 632. 

15. Runyon v. Morrow, supra. 

16. Cross references: 

Former scopardy. Bie en see Crim- 

inal Law §§ 359-490. 

Proceeding in eet counties see 

supra § 1412. 

17. Patterson v. State, 96 Oh. St. 
90, 117 NE 169, LRA1918A 583. 

18. Patterson vy. State, supra. 

19. Patterson v. State, supra. 

[a] Application of rule.—Upon 
the trial of accused upon an indict- 
ment for the larceny of W’s automo- 
bile, where the state relies for con- 
viction upon proof of such criminal 


13870 [42 C.J.] 
plaint—(1) In General. The rules governing the 
requisites and suffictency of an indictment, informa- 
tion, or complaint for larceny generally”? apply in 
prosecution for the theft of motor vehicles.*1 Thus 
where an indictment charging an attempt to steal 
an automobile fails adequately to set out the details 
so as sufficiently to inform aecused of the precise 
nature of the charge, he is entitled to a bill of 
particulars concerning such matters.?? However, 
where accused upon motion for a bill of particulars 
receives all the requisite information which the in- 
‘ dictment failed to give, it cures the defects in the 
indictment?? and a motion to quash is properly over- 
ruled whether or not the indictment would have 
been sufficient as against such motion if made before 
the bill of particulars was obtained.2* A count 
charging the larceny of an automobile which fol- 
lows the form set out in a criminal code is sufficient 
as against a demurrer,”?> but a charge which suffi- 
ciently described the offense is not rendered in- 
effective merely because it does not follow the form 
prescribed by the statute.?° r 

Duplicity. An information under an automobile 
larceny statute is not rendered duplicitous, as charg- 
ing an offense both under the general grand larceny 
statute and the special automobile larceny statute, 
merely because it contains an allegation of the 
value of the property, which although essential un- 
der the grand larceny statute is not required by the 
automobile larceny statute.?* 

Surplusage. Where an information contains all 
the essential allegations necessary to state an of- 
fense under an automobile larceny statute, an ad- 
ditional allegation as to the value of the property, 
which is not required by the statute, is immaterial 
and may be rejected as harmless surplusage.”® 


plan to steal various automobiles, be- 
longing to W, C, and others, and 
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inform accused of the nature of the 
charge; however, where a bill of par- 


. . at” OR aee © 


[§§ 1414-1417 


Successive indictments for same offense. In ac- 
cordance with the general rule”® the contention, in 
a prosecution for the theft of an automobile, that 
there was another indictment pending against de- 
fendant for the same crime and that therefore no 
evidence should be received until the other indiet- 
ment was shown to have been disposed of is without 
merit.°° 

[§ 1415] (2) Intent; Nonconsent of Owner. Sub- 
ject to the rules applicable in prosecutions for lar- 
ceny generally*! an indictment for the theft of an 
automobile need not charge that the larceny was 
committed with the felonious intent to convert it 
to the taker’s own use without consent of the 
owner;*? and an information which charges that 
defendant did feloniously and stealthily take, steal, 
and carry away a described automobile sufficiently 
alleges that the taking was done without consent of 
the owner, although it does not state in specific lan- 
guage that the automobile alleged to have been 
stolen was taken without consent of the owner.*? 

[§ 1416] (3) Description of Property. As in the 
ease of larceny generally,** the property alleged to 
be stolen should be described with such particularity 
as, In connection with the other allegations, will 
affirmatively show accused to be guilty, will reason- 
ably inform him of the transaction charged, and will 
put him in a position to prepare his defense.*® 

[§ 1417] (4) Ownership. Subject to the rules 
governing the allegation of ownership in indict- 
ments for the larceny of property generally,?* an 
indictment charging the theft of an automobile need 
not allege the name of the owner where, by virtue 
of statutory provisions,®” the indictment otherwise 
sufficiently negatives the ownership of accused.%® 
However, where an indictment is required to set 


{a] The word “steal” and the ex- 
pression “take by stealth’ have a 


offers evidence of such criminal plan 
and the larcenies of cars other than 
charged in the indictment, the fact 
that accused at a former trial had 
been acquitted of the larceny of C’s 
car does not conclude the state from 
proving that such plan embraced the 
Jarceny of C’s car, although the evi- 
dence offered at such second trial 
was substantially the same as that 
produced by the state on the former 
trial which resulted in a verdict of 
acquittal. Nor can the record of 
such former acquittal be offered by 
accused either as a bar to the offense 
charged in the second indictment or 
as an adjudication of fact that ac- 
cused was innocent of the theft of 
C’s car, and that the criminal plan 
did not embrace the larceny thereof. 
Patterson v. State, 96 Oh. St. 90, 117 
NE 169, LURA1918A 583. 

20. See Larceny § 264 et seq. 

21. See cases infra this section; 
and §§ 1415-1419. 

{a] In Oklahoma the rules of 
pleading relating to the larceny of 
automobiles and the larceny of live 
stock are the same. 
(Cr.) 214 PB 568. 

Principals and accessaries: 
Indictment generally see Indictments 

and Informations §§ 288-291. 
Variance between allegation 

proof see infra § 1419. 

22. Com. v. Kozlowsky, 238 Mass. 
879, 131 NE 207. 

23. Com. v. Koziowsky, supra. 

24. Com. v. Kozlowsky, supra. 

[a] Rule applied.—An indictment 
which charges that defendant at- 
tempted to steal an automobile, and 
in such attempt entered the automo- 
bile and endeavored to start it, but 
failed in the perpetration of the at- 
tempted offense and was intercepted 
and prevented, does not sufficiently 


and 


son, 


Roach v. State, |, 


ticulars was filed charging that de- 
fendant either alone or with other 
unauthorized persons attempted at a 
particular place to start an automo- 
bile of specified make and number, 
of a vaiue in excess of two thousand 
dollars, not the property of defend- 
ant or any of the other persons pres- 
ent, but belonging to a named per- 
the indictment in connection 
with the bill of particulars furnished 
to defendant adequate information 
concerning the nature of the crime 
with which he was charged, and a 
motion to quash was properly denied. 


Com. v. Kozlowsky, 238 Mass. 879, 
131 NE 207. 

25. Marshal v. State, 18 Ala. A. 
483, 93 S 236. 

26. Com. v. Kozlowsky, 238 Mass. 
379, 181 NE 207. 

27. Newcomb v. State, (Okl. Cr.) 
213 P 900. 

28. Newcomb v. State, supra. 

29. See Indictments and Informa- 


tions §§ 73-79. 
30. State v. Monroe, 142 Minn. 394, 
172 NW 313: 


31. See Larceny §§ 349-352. 
32. State v. Barker, 296 Mo. 51, 
246 SW 909 [overr State v. Goche- 


nour, (Mo.),.225 SW 690]. 

[a] Indictment held sufficient.— 
Where an indictment alleges that at 
a given date and place accused and 
another feloniously and burglariously 
broke into and entered the garage of 
a named person and stole therefrom 
one Dodge automobile of the value of 
twelve hundred dollars, the personal 
property of such named person, it is 
sufficient in form and substance. to 
support a conviction for larceny. 
aaere v. Barker, 296 Mo. 51, 246 SW 

33. Roach v. State, (Okl, Cr.) 214 
P 568. : 


uniform signification in common, as 
well as in legal, parlance; they mean 
the felonious taking and carrying 
away of the personal goods of an- 
other; they mean to take without 
right, secretly and without leave or 
consent of the owner. Roach v. State, 
(Okl. Cr.) 214 P 563. 

34. See Larceny § 268 et seq. 

35. Carson v, State, 22 Ga. A. 551, 
96 SE 500. 

[a] Indictment held sufficient.— 
An indictment for the larceny of an 
automobile which charges that ac- 
cused “did wrongfully, fraudulently, 
and privately take, steal, and carry 
away, with intent to steal the same, 
one five-passenger Ford automobile 
of the value of four hundred 
($400.00) dollars and the property of 
W. C. Jones,” is sufficiently specific 
in the description of the property 
stolen, and it is not subject on that 
point to a special demurrer. Carson 
v. State, 22 Ga, A. 551, 96 SE 500. 

[b] A “Ford touring car’ is a 
sufficient description of the article 
alleged to have been stolen to bring 
the offense within the provisions of 
a general larceny statute. Lasher v. 
State, 80 Fla. 712, 86 S 689. 


36. See Larceny §§ 307-345. 
37. See statutory provisions. 
38. Com. v. Kozlowsky, 238 Mass. 


379, 1381 NE 207. 

[a]. In Massachusetts, under Rev. 
L. ¢ 218 |§) 25 (Gen? L, ¢ 277 § 25) 
providing that if an indictment de- 
scribes property with sufficient cer- 
tainty, the name of the owner need 
not be alleged, and § 88 (Gen: L. ¢c 
277 § 39) providing that in an in- 
dictment the word “stealing” shall 
include the criminal taking of per- 
sonal property with intent to deprive 
the owner of its use, an allegation 
that defendant attempted to steal an 


a eh a en a Gee a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1417-1419] 


forth the name of the owner of the property charged - 


to have been stolen, the ownership of an alleged 
stolen automobile need not be laid in the one having 
the full legal title but may be alleged to be in the 
person in whose possession it was at the time it was 
stolen,*® and this rule is sometimes prescribed by 
statute. Thus, where a statute provides that in 


an indictment for larceny the ownership must be 


alleged to be in the party who has the actual control, 
care, and management of the property,*® it is not 
sufficient to allege the ownership of an automobile 
charged to have been stolen only in the real owner 
where the actual control, care, and management of 
the car is in another,*t but where this is the case, 
the ownership must be alleged in the party having 
actual control, care, and management, 42 although an 
allegation that possession is in the real owner does 
not Mdatrsce: from the indictment.** 

Alleging ownership in different persons. Where 
in a prosecution for the larceny of an automobile 
it is doubtful in whom the title was vested at the 
time, the indictment may lay the ownership in the 
owner in one count and in the person having pos- 
session at the time it was stolen in another count 


‘and an indictment so drawn will not be duplici- 


tous** or subject to a motion to elect.4® 

Joint owners. Although an automobile is the 
property of joint owners if, at the time it was stolen, 
it was in the exclusive possession and control ot 
one of the joint owners, the ownership may properly 
be laid in him.*¢ 

Buyer or seller. A purchaser who is in posses- 
sion of an automobile under a contract of sale is 


properly described as the owner in an indictment. 


for larceny,*” although he has not paid the entire 
purchase price,*® and the seller still retains the title 
under the conditions of the sale.49 However, where 
an automobile, although sold and paid for, is left 
by the purchaser in the possession of the seller until 
such time as the purchaser should call and take it 
away, and the car is stolen while so held by the 
seller, it may be properly described, under a. statute 
requiring the ownership to be alleged in the party 
who has the actual control, care, and management 
of the property,®° as the property of the seller,®1 he 
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[42 C.J.] 1871 
being the person from whom the theft occurred 
within the meaning of the statute.®” 

[§ 1418] (5) Value. As in the case of larceny 
of other property®? an information, charging the 
theft of an automobile under a general larceny stat- 
ute which makes the punishment or grade of the 
offense dependent upon the value of the thing 
stolen,®°+ must allege the value of the automobile.®® 
However, where the charge is under an automobile 
larceny statute which makes the offense an aggra- 
vated form of larceny irrespective of the value of 
the automobile stolen,®* the value of the automobile 
need not be alleged.” 

[§ 1419] i. Issues, Proof, and Variance. In a 
prosecution for stealing an automobile, as in the 
case of theft of other property®® the state, upon a 
plea of not guilty, must prove all the essential in- 
gredients of the offense.>® 

Principals and accessaries or accomplices. Where 
a statute provides that all parties to a felony, either © 
before or at the fact, shall be principals,® all parties 
who at common law would be accessaries before the 
fact to larceny become principals and may be con- 
victed as such under an indictment charging them 
as principals.*! | However, where the distinctions be- 
tween accessaries and principals are still recognized, 
an accessary to be convicted must be indicted as 
such. So it has been held that a defendant 
charged as a principal only, in a prosecution for 
automobile theft, cannot be convicted as an at- 
complice®* or of the offense of receiving and con- 
cealing stolen property®* while, on the other hand, 
under some statutes,°* an indictment charging 
defendant in the usual form as principal with the 
crime of larceny of an automobile is _ sufficient, 
although the evidence shows he aided and abetted 
the commission of the offense.®® 

Identity of vehicle. In accordance with the gen- 
eral rule®’? the state must prove that the car taken 
from the possession of defendant was the one 
claimed to have been stolen.® 

Description. Although the proof in respect to 
the thing taken must conform to the deseription of 
it as set forth in the indictment®? immaterial varia- 
tions in the description will be disregarded.”® 


automobile sufficiently alleged that 


the automobile was the property of 
some third person, although it did not 
follow the statutory form annexed to 
Rev. lL. ec 218 (Gen. L. § 277). Com. 
PREM CHOW Sey, 238 Mass. 379, 131 NE 

39. Houpt v. State, 157 Ark. 171, 
247 SW 770; Crouthers v. State, 154 
Ark. 372, 242 SW 815; State v. Bar- 
tholomew, 116 Kan. 590, 227 P 366. 

Allegation when owner is unknown 
see Larceny § 308. 

40. See statutory provisions. 

41. Torrence v. State, 85 Tex. Cr. 
310, 212 SW 957. 

42. Escobedo v, State, 88 Tex. Cr. 
277, 225 SW 377; Torrence v. State, 
85 Tex. ‘Cr. 310, 212 SW 957. 

[a] Whether special owner would 
be responsible to real owner or not, 
the ownership may be alleged in the 
special owner. The proposition is he 
must be under such circumstances, 
in actual control, care, and manage- 
ment of the property at the time it 
was taken. Torrence v. State, 85 
Tex, Cr. 310, 212 SW 957. : 

{b] One having possession for 
sale.—An indictment charging theft 
by bailee of an automobile which 
was the “property of and belonged to 
L. P. S.” is a sufficient allegation of 
ownership, although the person 
named as owner was only in posses- 
sion of the car under authority of the 
owner with a right to dispose of it, 


since under Pen. Code art 1348 in] 


charging theft by conversion posses- 
sion can be alleged to be in the 
special owner of the property. Allen 
Pea aore! 94 Tex. Cr. 646, 252 SW 
505. 
[c] Automobile belonging to 
United States.—In a prosecution for 
theft of an automobile belonging to 
the United States government which 
was put in possession of a construc- 
tion company and was ordinarily un- 
der the control and management of a 
major supervising military work, the 
indictment properly named as the 
owner a captain, subordinate to the 
major, who was using the car for his 
own purpose and while so engaged 
parked it on the street from which 
the theft occurred. Escobedo. v. 
State, 88 Tex. Cr. 277, 225 SW 377. 
Seller of automobile in possession 
after sale see infra text and note 51. 
43. Torrence v. State, 85 Tex. Cr. 
310, 212 SW 957. 
44. Torrence v. State, supra. 


45. Hodge v. State, 18 Ala, A. 361, 
92 S.79. 

46. eee Veystate, om ywArk, 171, 
247 SW 


47. eevee v. State, 
372, 242 SW 815. 

48, Crouthers v. State, supra, 

49. Crouthers v. State, supra. 

50. See statutory provisions; 
supra notes 41, 42. 

51. Torrence v. State, 85 Tex. Cr. 
310, 212 SW 957. 

52. Torrence v. State, supra, 


154 Ark. 


and 


53. See Larceny §§ 301-306. 
54 See statutory provisions, 


55. Newcomb v. State, (Okl. Cr.) 
213 P 900. 

Be See statutory provisions, 

Newcomb v. State, (Okl. Cr.) 

213 "> 900. 

58. See Larceny § 867 et seq. 

59. See cases infra this section. 

60. See statutory provisions. 

61. See State v. Powers, 91 W. 


Va. 737, 113 SE 912 (stating the rule). 

Variance between allegation and 
proof as to accomplices generally 
see Indictments and Informations §§ 


457, 458. 

62. State v. Powers, 91 W. Va. 
U2 To lilion SBI O le. 

63. Seebold v. State, 


89) Nex. 5 'Cx. 
Pe 232 SW 328. ; 
Seebold v. State, supra, 

65. See statutory provisions. 

66. Peo. v. Groenig, 57 Cal. A. 495, 
207 P 502. 

or See Larceny § 370. 

Hunt v. State, 89 Tex. Cr. 404, 
239 “Sw Td. 

69. See Larceny § 871 

70. Stewart v, State, 
139, 97 SE 871. 

[a] Thus an indictment which de- 
scribes the automobile alleged to be 
stolen as a “one seven-passenger au- 
tomobile Overland” of a certain des- 
ignated number and model is suf- 
ficiently supported by proof that the 
vehicle in question was a “seven- 
passenger Willys-Overland” of the 


23 Ga. A. 


1372 “(4250 Ss 


Ownership. Although to sustain a conviction of 
larceny of an automobile it is necessary for the 
prosecution to prove that the machine in question 
was the property of the person alleged in the in- 
dietment to be the owner of it,’4 an allegation of 
ownership, as in the case of larceny generally,’? is 
supported by proof of any legal interest or special 
property in the stolen motor vehicle, although less 
than the absolute title,7* as where the person named 
as owner is in lawful possession’* as an agent or 
servant’ or as the purchaser under a conditional 
sale contract™® or as one of two joint owners.” 

[§ 1420] j. Evidence—(1) Judicial Notice.’® 
court may in a proper case take judicial notice that 


same number and model as that al- 
leged. Stewart v., State, 23 Ga. A. 
TESCO E SS OT aval 

{b] In the absence of proof that 
an “Overland” and a ‘‘Willys-Over- 
land” are separate and distinct types 
of automobiles, the word “Overland” 
will be taken as generic and gen- 
erally descriptive of a certain type 
of automobile, and the word ‘Wil- 
lys” will be taken as an adjective 
describing specifically a particular 
species of automobile. It follows 
therefore that, where an indictment 
alleges generally that the automobile 
stolen was an “Overland,” of a cer- 
tain number and model, this allega- 
tion is sustained by evidence to the 
effect that the automobile claimed to 
have been stolen was a particular 
kind of Overland, such as a “Willys- 
Overland.” Stewart v. State, 23 Ga. 
A, 139, $7 SE 871. 

71. State v. Harbert, 185 N. C. 760, 
118 SE 6. 

[a] Variance held fatal.—Where 
an individual charged the larceny of 

“one automobile owned by and in 
possession of F. R.,’’ and the evi- 
dence established that the stolen au- 
tomobile was owned by, and in the 
possession of, Mrs. E. R., or that she 
was related to him, or in any way 
associated with him, there is a fatal 
variance between the indictment and 
the proof. State v. Harbert, 185 N. 
CYICOMILSS SE 6! 

72. See Larceny §§ 404-408. 

73. See cases infra this section, 

Variance in allegation of owner- 
ship under Texas statute generally 
see Larceny § 417 

74. Newman v. ” State, OT tex. Cr: 
460, 262 SW 80; Morgan v. State, 97 
Tex. Cr, 383, 261 SW 1034; Torrence 
v. State, 85 Tex. Cr. 310, 212 SW 957. 

[a] Son of owner.—Proof of theft 
of automobile from son of owner al- 
leged in an indictment, who was driv- 
ing it with owner’s permission, is not 
insufficient to sustain conviction on 
ground of variance between allega- 
tion and proof. Morgan v. State, 97 
Tex. Cr. 383, 261 SW 1034. 

[b] Brother of owner. — Proof 
that defendant, charged with steal- 
ing car which he rented for an hour, 
applied to one in charge of it for 
rental, and Was directed to such per- 
son’s brother, owner of the car, with 
whom the rental contract was ac- 
tually made, is not at variance with 
allegation of ownership .in such 
brother. Newman v. State, 97 Tex. 
Cr. 460, 262 SW 80. 

{[c] Seller in possession after sale, 
—Where the owner of an automobile 
sold it and received a check in pay- 
ment, but was to keep the car until 
the purchaser could call and get it, 
and it was stolen while in the pos- 
session of the original owner, 


erly alleged to be in the original 
owner, he having the control, care, 
and management of the property. 


Torrence v. State, 85 Tex. Cr. 310, 
212 SW 957. 
75. State v. Bartholomew, 116 


. Kan. 590, 227 P 366. 


the |} 
ownership, so far as the prosecution | 
for larceny was concerned, was prop- | 


| State, 
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grand larceny.*® 


The 


[a] Employee of 
There is no variance between an al- 
legation that the stolen automobile 
was the property of a certain person 
and proof which showed that the 
automobile was owned by a company 
and was in the rightful possession of 
the named person as the agent, serv- 
ant, and employee of Such company. 


State v. Bartholomew, 116 Kan. 590, 
227 P 366. 

76. Crouthers y. State, 154 Ark. 
372, 242 SW 815. 

77 HOUupt V.untate, do (Atk aL, 
247 SW 770. 

[a] Husband and wife.—Where a 


car, owned jointly by husband and 
wife, at the time it was stolen was 
in front of husband’s piace of busi- 
ness and the car was locked and the 
key was in his possession, the evi- 
dence sufficiently establishes such an 
exclusive possession and special own- 
ership as to sustain a charge laying 
the general ownership in the hus- 
band alone. Houpt v. State, 157 Ark. 
171, 247 SW 770. 

78. Judicial notice generally see 
Criminai Law §§ 948-992. 

79. State v. Phillips, 106 Kan, 192, 
186 P 743 (Ford six weeks old). 

80. See Criminal Law §§ 993-1104. 

81. Tractenberg v. U. S., 293 Fed. 
476; Fox v. State, 17 Ala. A. 559, 87 
S 621 [certiorari den 205 Ala. 74, 87 
S 623]; Peo. v. Miller, 45 Cal, A. 494, 
188 P 52; Zimmerman vy. State, 190 
Ind. 537, 130 NE 235, 

@2. U. S.—Tractenberg v. U. S., 
293 Fed. 476. 

Ala.—Fox v. State, 17 Ala. A. 559, 
87 S 621 [certiorari den 205 Ala. 74, 
87 S 623]. 

Cal.—FPeo, v. Miller, 45 Cal. A. 494, 
138 P52. 

Ind.—Zimmerman y, State, 190 Ind. 
537, 130 NE 235. 

Towa.—State v. Ivey, 196 Iowa 270, 
194 NW 262. 

Presumptions arising from recent 
possession of stolen automobile see 


infra §§ 1434-1437. 

83. See Larceny §§ 435-482. 

Gea See Criminal Law §§ 1034- 
1 f 

ee See Criminal Law §8§ 1086- 
1089. 

ot See Criminal Law §§ 1090- 
SET 

87. See cases infra this note and 


section; and §§ 14238-1432. 

[a] ‘Evidence admissible gen- 
erally.—(1) Where defendant claimed 
he purchased car alleged to be stolen 
from men who left it at his father’s 
farm, evidence of what was said be- 
tween defendant’s brother and the 
men who left the automobile at that 
time is admissible as res geste. Peo. 
v. Mulvaney, 286 Ill. 114, 121 NE 
229. (2) In a prosecution for theft 
of an automobile parked on a street, 
testimony of the owner that it was 
his custom to park his car at the 
place from which it was stolen is 
relevant as a circumstance bearing 
on the merits of the case. Smith v. 
89 Tex. Cr. 219, 230 SW 160. 
(3) Testimony as to the ease with 
which the parts of a certain make ot 
automobile could be detached. Berry 


f§§ 1419-1422 


the value of the property is sufficient to constitute 


[§ 1421] (2) Presumptions and Burden of Proof. 
In accordance with general rules*® defendant, in a 
prosecution for automobile theft; is presumed to be 
innocent,*1 and the burden, throughout the ease, 
rests upon the state to establish his guilt beyond 
a reasonable doubt.®? 

[§ 1422] (3) Admissibility—(a) In General. 
in the case of the theft of other property*®® the gen- 
eral rules as to relevancy,** materiality,®® and com- 
petency®® govern the admissibility of evidence to 
prove or disprove the commission of a larceny of 
a motor vehicle by accused.** 


As 


corporation.— % State, 87 Tex. Cr, 559, 223 SW 212. 


In a prosecution for larceny of 
an automobile from a garage testi- 
mony of a witness that he had put a 
tag on each car and took it off when 
the car went out, incidental to his 
testimony regarding the theft and 
explanatory of his presence in the 
garage, is not objectionable as a con- 
clusion and therefore incompetent. 
State v. Van Hoozer, 192 Iowa 818, 
185 NW 588. 

[b] Evidence admissible to sup- 
port or corroborate defense.—(1) On- 
a trial for larceny of an automobile 
which defendant claimed to have ac- 
quired by means of a chattel mort- 
gage, where she testified that the 
mortgage was given on the particular 
car in question while it was stand- 
ing in front of the office of the no- 
tary, before whom the mortgage was 
acknowledged, and that the car had 
been in her possession ever since, ex- 
cept for a few days, the mortgage 
was competent, although it described 
the automobile as a 1917 instead of 
a 1916 model, and misdescribed its 
serial number. Peo. v. Lindley, 282 
Til. 37%, 118 NE 719. °(2)"On a trian 
for stealing a Ford car which de- 
fendant claimed to have purchased 
from two men dressed as _ soldiers, 
testimony that two men so dressed 
tried to sell'a witness a car within 
a day or two prior to the theft is ad- 
missible as tending indirectly to cor- 
roborate defendant’s explanation of 
how he came into possession of the 
car, although the description of the 
car was exceedingly vague. Stringer 
v. State, 26 Ga. A. 491, 106 SE 300. 

[c] Evidence admissible’ to rebut 
defense.—(1) Where accused, in a 
prosecution for theft of an automo- 
bile, introduced a bill of sale evi- 
dencing the acquisition by him of 
the car alleged to be stolen the fact 
that the handwriting of the signa- 
ture upon such bill of sale was that 
of accused himself is material, and 
evidence of such fact is admissible. 
Harrod v. State, 93 Tex. Cr. 518, 247 
SW 1091. (2) Evidence that four 
months previous to the crime charged 
defendant had gone to-a factory and 
come away with an automobile, and 
later had gone to the factory for the 
purpose of getting an automobile, is 
admissible to rebut defendant’s de- 
fense that a certain other person was 
the primary thief. Zimmerman v. 
State, 190 Ind. 537, 180 NH, 235. (8) 
In a prosecution for the larceny of 
an automobile in which defendant 
claimed an alibi, testimony of a wit- 
ness who had tracked the stolen au- 
tomobile to defendant’s house eleven 
or twelve miles, that defendant’s 
clothes were damp and his shoes were 
muddy and looked as if they had. not 
been unlaced in several days, is ad- 
missible as against the contention 
that the testimony should have been 
confined to a statement of facts with- 
out the witness’ giving any opinion 
or stating impression gathered from 
the circumstances as they appeared 
to him at the time. State vy. Skeen, 
182 N. C. 844, 109 SE 71. 

{[d] Evidence held inadmissible to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


) 


§§ 1422-1425] 


Testimony of accomplices and codefendants.®® 
These rules have been applied with reference to the 
competency of the testimony of accomplices and 
codefendants®® and the requirement®® that such tes- 


timony be corroborated. 


[§ 1423] (b) Taking and Carrying Away.%? 
taking and carrying away of the automobile charged 
to be stolen may be proved by any competent testi- 
The owner of the car is competent to tes- 
tify to the fact that it was stolen,®* even though 
not present when the theft occurred,®> and any 
other person having knowledge of the fact may tes- 
tify as to the disappearance of the property.® 

[§ 1424] (c) Identity of Property. 
ance with general rules’ the identification of a 


mony.°? 


rebut defense.—(1) In a prosecution 
for theft of an automobile, where 
defendant told a policeman that the 
automobile belonged to J, who was 
to meet him at a certain hotel, testi- 
mony of the policeman that they 
called the hotel every fifteen minutes 
and had J paged, since the witness 
had no knowledge of what was done 
at the hotel, was incompetent as hear- 
say, and prejudicial to the defense. 
Peo. v. Redola, 300 Ill. 392, 133 NE 
292. (2) Where accused presented 
evidence of an alibi, testimony in re- 
buttal that accused had been under 
observation by the police as an auto- 
mobile theft suspect was not ad- 
missible to rebut proof of the alibi on 
the pretext that it tended to show 
presence of accused while under ob- 
servation at a place other than 
claimed by his alibi, since his pres- 
ence at such other place could be 
shown without characterizing him as 
a suspected thief. State v. Barker, 
(Mo.) 249 SW 75. 

88. Who are accomplices: 

Ae ates see Criminal Law §§ 1344- 

1463. 
In larceny see Criminal Law § 1389. 

g9. State v. Schaefer, 111 Kan. 
153, 204 P 765; Hunt v. State, 39 Tex. 
Cr. 89, 229 SW 869. 

[a] It is competent for an ac- 
complice to testify: (1) As to con- 
versations with accused prior to 
theft and relating thereto. State v. 
Schaefer, 111 Kan. 153, 204 P 765. 
(2) That he had entered into an 
agreement with defendant to steal 
automobiles, and that the car in ques- 
tion was taken by defendant to dem- 
onstrate how easy it was. Hunt vy. 
State,-39 Tex, Cr. 89, 229 SW 869. 


90. See Criminal Law §§ 1423- 
1461. 
91. Hollingshead v. State, 21 


Okl. Cr. 306, 207 P 104; Walker v. 
State, 94 Tex. Cr. 568, 252 SW 552; 
Smith v. State, 83 Tex. Cr. 485, 203 
SW 771; Moore v. State, 83 Tex. Cr. 
819, 203 SW 767. 

{a]. Termination of complicity be- 
fore theft.—An employee of defend- 
ant who aided in the operations under 
a system for the destruction of the 
identity of stolen automobiles, whose 
service ended two months prior to 
the theft of the automobile involved 
in the present prosecution, and who 
was not shown to have participated 
therein, was not an accomplice in 
that transaction, and the trial court 
properly refused to instruct the jury 
that it was necessary that his testi- 
mony be corroborated. State v. Mon- 
roe, 142 Minn. 394, 172 NW 313. 

[b] Evidence held sufficient to 
corroborate testimony of defendant’s 
accomplice. Peo. v. Groenig, 57 Cal. 
A. 495, 207 PB: 502; State’ v.: West, 
(Mo.) 246 SW 541; Hollingshead v. 
Spatem al Oki Om pod, saQiiteke eNOS 
Hunt v. State, 89 Tex. Cr. 404, 231 
SW 775; Smith y. State, 83 Tex. Cr. 
485, 203 SW 771. 

[c] Evidence held insufficient.— 
Walker v. State, 94 Tex. Cr. 568, 252 
SW 552° Hunt y. State, 89 Tex: Cr, 
89, 229 SW 869. 

92. Taking and carrying 


away 
generally see Larceny § 436, 


.by the owner. 
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fact.t 
The 


selling agent.® 


of them. 


In accord- 


93. See cases infra this note and 
section. 

{a] That the car was taken north 
into Canada and returned to bound- 
ary line, where accused was in it 
when apprehended, is properly ad- 
mitted as showing car was taken 
away from the scene of the crime. 


Reine v. Rossi, 1383 Wash. 497, 233 P 
we Com. v. Fogel, 75 Pa. Super. 
95. Com, v. Fogel, supra. 
96. State v. Van Hoozer, 192 Iowa 


818, 185 NW 588. 

[a] The keeper of the garage 
from which the automobile was taken 
may testify that the car has not since 
been recovered. State v. Van Hoozer, 
192 Iowa 818, 185 NW 588. 


97. See Larceny §§ 442-447. 
98. Myers v. State, 137 Md. 496, 
113 A 92; Berry v. State, 87 Tex. Cr. 


559, 223 SW 212; Hamilton v. State, 
82 Tex. Cr. 544, 200 SW 155. 

[a] Owner may testify that a 
steering wheel found in defendant’s 
possession on another car was on 
witness’ car at the time it was 
stolen. Berry v. State, 87 Tex. Cr. 
559, 228 SW 212. 

b] Parts of dismantled car.— 
Where a stolen automobile was dis- 
mantled after being taken, a jack 
and bolt Shears and automobile parts 
found in defendant’s possession are 
properly introduced to identify the 
car, although the jack and shears and 
some of the parts were not identified 
Clay v. State, 85 Tex. 
Cr. 128, 210 SW 968. 

99. See cases infra this note. 

{a] Manufacturer.—State v. Wag- 
ner, 311 Mo. 391, 279 SW -23. 

{[b] Selling agents and dealers.— 
Harrod v. State, 93 Tex. Cr. 518, 247 
SW 1091; Berry v. State, 87 Tex, Cr. 
559, 223 SW 212. 

[c] Insurance agent.—Where, in a 
prosecution for theft of a car, the 
point in issue was the identity of the 
ear found in accused’s possession 
and numbered ‘99,’’ with that pur- 
chased from the dealer by prosecut- 
ing witness, and there was evidence 
that seller had stamped the number 
“99? on the car sold to prosecuting 
witness, it was not error to ask a 
witness, who issued an insurance pol- 
icy on the car belonging to prosecut- 
ing witness, whether as part of the 
description of the car any special 
number was given to him, as against 
the objection that such testimony of 
the insurance agent was out of the 
presence and hearing of accused and 
was hearsay. Harrod v. State, 93 
Tex. Cr, 518, 247 SW 1091. 

1. See cases infra this section; 
and §§ 1428, 1429. 

2 Myers v. State, 137 Md. 496, 
113 A 92; State v.. Wagner, 311 Mo. 
391, 279 SW 28; Berry v. State, 87 
Tex. Cr. 559, 223 SW 212: Hamilton 
v. State, 82 Tex. Cr. 544, 200 SW 


155. 

[a] Yo prove such numbers (1) 
the testimony of the owner identi- 
fying a receipt for the purchase price 
containing the number of the car 
sold and stating that he had com- 


pared the number on the receipt with 


[42°C of 1078 


stolen automobile and the parts thereof may be 
made by the owner®® or any other person sufficiently 
acquainted with the property,®® and any competent 
evidence is admissible which tends to prove this 
Thus an automobile may be identified by the 
number stamped on it by the manufacturer? or the 
If an automobile has any distin- 
guishing characteristics, a witness may testify to 
such facts and his identification of the car by means 


[§ 1425] (d) Ownership of Property. In a prose- 
cution for the larceny of an automobile the owner- 
ship of the car is a relevant fact® and may be proved 
by any competent evidence.® 
the car and owned it at the time it was stolen is 


A person who bought 


the number on the car, and that they 
were the same, is properly admitted. 
Myers v. State, 137 Md. 496, 113 A 
92. (2) A receipt given by the seller 
to the prosecuting witness showing 
the engine number of the car at the 
time he bought it is admissible as a 
memorandum to show the number, 
although not in the handwriting of 
the witness, where the witness had 
knowledge of the facts it recorded 
and had compared the number in the 
receipt with that on the car and had 
made it the basis on an application 
for insurance. Myers v. State, supra. 

Admissibility of evidence showing 


aiteto ton of numbers see infra § 
1 5 
Si Harrod’ ys (State,. Ie) “Mex ser 


518, 247 SW 1091. 

[a] Lecation of number.—Where, 
in a prosecution for the theft of a 
car, the point at issue was the iden- 
tity of the car, and the dealer testi- 
fied that the car he sold prosecuting 
witness was stenciled a certain num- 
ber; it was not error to ask the dealer 
on what part of the car the number 
was stenciled. Harrod v. State, 93 
Tex. Cr. 518, 247 SW 1091. 

4. Harrod v. State, supra. : 

[a] Identification by means of de- 
tails—An objection in a prosecution 
for the theft of a car, to the enumer- 
ation of a number of detailed mat- 
ters stated as means of identifying 
the car by the alleged owner, is not 
sustainable for the reason that the 
more in detail such matters of iden- 
tification were stated, in a case where 
the ownership might be contested, the 
stronger would appear to be the evi- 
dence establishing the ownership in 
the party able to point out and de- 
tail such varied matters of identifica- 
tionw. warrodiiveystate, Ion lexer 
518, 247 SW 1091. 

[b] Identification by contents of 
car.—(1) Testimony of the owner of 
a stolen car that he had surgical in- 
struments and papers in the car at 
the time it was stolen, and that he 
found some of them along the road 
where the automobile was driven and 
recovered others from parties who 
had found them along such road, was 
admissible as tending to show the 
identity of the stolen machine. Ham- 
ilton v. State, 82 Tex. Cr. 544, 200 SW 
155. (2) Testimony of another wit- 
ness that he found some of such 
papers along sueh route which were 
identified, claimed, and delivered to 
the owner of the car was admissible 


to show identity of the car. Hamil- 
ton v. State, supra. 
5. Myers v. State, 137 Md. 496, 


113 A 92. 


6. See cases infra this note and 
section. . 
[a] A receipt given by seller to 


the owner showing a sale of the car 
subsequently stolen is incompetent to 
prove that fact as it violates the rule 
against hearsay, being merely the un- 
sworn statement of a third person. 
Mele v. State, 137 Md. 496, 113 A 
9 


{b] Payment of insurance money 
for loss of the stolen car to one al- 
leged as the owner thereof is compe- 
tent as a circumstance to show the 


1874 [42 C.J.] 
a competent witness to prove such ownership’ and 
that he and another owned the automobile in ques- 
tion together.® 

[§ 1426] (e) Intent of Taker. Subject to gen- 
eral rules? any competent evidence is admissible on 
the part of the prosecution which tends to prove 
the felonious intent with which accused took the 
automobile alleged to be stolen.t° Although the 
commission of other criminal acts of the same kind 
by accused is under some circumstances adinissible 
to prove intent,'! such other offenses cannot be 
shown where the criminal intent is presumed from 
the act itself.” 

On behalf of accused any evidence tending to dis- 
prove a felonious intent is admissible if otherwise 
competent.1® Accused himself is a competent wit- 
ness'* and should be permitted to testify as to his 
intention in taking the automobile.*® 

[§ 1427] (f) Value. Where the value of the 
motor vehicle is in issue, and the car has a definite 
‘market value,’’ inquiry should be confined to de- 
termine what that is;17 however, where it does not 
appear that there is any absolute standard by which 
the market value may be determined with definite- 
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indifference to the state. 


wae ae 


F§§ 1425-1428 


/ ness and certainty, as in the case of a used automo- 


bile, where the value depends upon such a variety 
and number of conditions, proof of the price paid 
for the car in connection with its utility and usage 
may be admitted as some evidence of its present 
value.+® 
[§ 1428] (g) Incriminating Circumstances—aa. In 
General. The rule that any competent evidence is 
admissible which tends to incriminate accused in the 
commission of the larceny with which he is charged 
or to exculpate him therefrom? applies in prosecu- 
tions for automobile theft.2° Thus it is competent to 
prove that accused had possession of the stolen auto- 
mobile?! and ‘the condition thereof both before and 
after it was recovered.??, Where the numbers on a 
stolen automobile found in the possession of de- 
fendant had been changed,?* evidence is admissible 
to show that he had in his possession tools for 
altering such numbers** and that other cars with 
changed or altered numbers were found in his pos- 
session at the same time.?° As in prosecutions for 
the theft of other property?® evidence of the posses- 
sion by defendant of other stolen automobiles or 
*parts thereof,?” and of weapons,” larceny and bur- 
310, 212 SW 957. ; 


ownership. State v. West, (Mo.) 246] matter of 
‘i Breaker v, State, 103 Oh. St. 670, 134 
NE 479. 

[c] Temporary taking.—In a pros- 
ecution for automobile theft, in which 
defendant claimed that he had no 
criminal intent and that he took au- 
tomobile to hurry to the bedside of 
his sick wife, the refusal to permit 
the wife to state how sick she was is 
proper, where it is not claimed that 
such fact had been communicated to 
defendant and the contents of a tele- 
gram claimed to have advised him of 
his wife’s illness cannot be proved by 
parol testimony, not being the best 
evidence, Where no attempt was made 
to show that the message itself could 
not have been produced. Stilwell v. 
Peo., 70 Colo. 55,197 P 239. 


SW 541 

Proof of ownership generally see 
Larceny §§ 450-457. 

7. Myers v. State, 137 Md, 496, 113 
A 92, 

8. Myers v. State, supra. 

9. See Larceny §§ 459-466. 

10. See cases infra this note. 

[a] Rule applied.—(1) In a prose- 
cution for larceny of a Ford car by 
accused and two accomplices, evi- 
dence that the trip on the night of 
the larceny was for the double pur- 
pose of ditching an Essex car to 
enable owner to obtain insurance on 
it, and of stealing the Ford car, is 
properly admitted to connect the two 
offenses, identify the actors in the 
two transactions as the same, and 
prove the felonious intent. Sutton v. 
Com., 207 Ky. 597, 269 SW 754. (2) 
Where a stolen automobile was dis- 
mantled after being taken, a jack and 
bolt shears and automobile parts 
found in defendant’s possession were 
properly introduced to show fraud in 
taking and dismantling the car, al- 
though the jack and shears and some 
of the parts were not identified by 
accused as his property. Clay v. 
State, 85 Tex. Cr. 128, 210 SW 968. 
(3) Where a stolen car was found 
shortly after the theft in defendant’s 
possession, evidence that another car 
stolen about the same time was also 
found in defendant’s possession, and 
that the bumpers had been removed 
from it and new ones attached, is ad- 
missible as bearing upon the posses- 
sion of the car in question. tate v. 
Anderson, 155 Minn. 132, 192 NW 934. 

Proof of incriminating circum- 
stances see infra §§ 1428, 1429. 


11. See infra § 14382. 

12. State v. Barker, (Mo.) 249 SW 
Ds 

13. See cases infra this note and 
section. 


[a] Testimony of an accomplice 
that defendant intended to return the 
car to the owner is inadmissible as 
he is not competent to express an 
opinion as to the intention of ac- 


cused. State v. Herring, (lowa) 174 
NW 495. 
[b] Unwillingness of owner to 


prosecute.—In a prosecution for lar- 
ceny of an automobile, evidence of- 
fered by defendant that the owner of 
the car did not desire to prosecute 
defendant because he did not con- 
sider defendant intended to steal it 
is incompetent, since a statutory 
crime is a public and and not a pri- 
vate wrong, and the feelings of the 
owner of the stolen property are a 


14. State v. Lyle, 296 Mo, 427, 246 
SW 883. 

15. State v. Lyle, supra. 
5 te Value generally see Larceny 

17. Myers v, State, 137 Md. 491, 
113 A 90 


18. Myers v. State, supra. 

[a] Discussion of, and reason for, 
rule.—‘‘There is, of course, a market 
for and an immense trade in used 
automobiles. But the present mar- 
ket value of such a machine depends 
upon such an infinite variety and 
number of conditions and circum- 
stances, such as the original cost, 
which not only relates to Some extent 
to its intrinsic value but affects its 
present value, since the cost of new 
parts to replace those broken or worn 
will be greater in a higher priced car 
than in one of less value; also the 
length of time it has been in use, the 
manner in which it has been used, the 
care taken of it, its actual condition, 
and the difficulty of securing new 
parts. Obviously, there can be no 
stancard by which the market value 
of such a car can be measured with 
definiteness and certainty, and under 
such circumstances the price paid for 
it would be some evidence of its 
present value.” Myers v. State, 137 
Md. 491, 494, 118 A 90. 

19. See Larceny §§ 467-482. 

20. See cases infra this note and 
section; and §§ 1429-14382. 

[a] Escape from jail.—In a prose- 
cution for the larceny of an auto- 
mobile, evidence that defendant, 
while in custody under a charge in 
the county court for taking the car, 
broke jail and fled, was admissible 
in the district court, the cases not 
being separate or distinct, but in- 
voking the same act and the same 
facts. Torrence v. State, 85 Tex. Cr. 


21. Peo. v. Sturdyvin, 306 Ill, 138, 
137 NE 593; Clay v. State, 85 Tex. 
Cr, 128, 210 SW 968; Moore v. State, 
83 Tex. Cr. 319, 208 SW 767; Stateiv. 
Rossi, 133,Wash* 497, 283 P 951. 

[a] Illustration.—That the car 
was taken north into Canada and re- 
turned to boundary line, where ac- 
cused was in it when apprehended, 
is properly admitted as proving the 
first time accused was seen in its pos- 
session, after its recent theft. State 
Vv. Rogsi, .§33) Wash. 497,233) P 195d. 

22. Gilbert v. State, 27 Ga. A. 604, 
109 SE 697; Myers v. State, 137 Md. 
496, 113 A 92; State v. Lyle, 296 Mo. 
427, 246 SW 883; Clay v. State, 85 
Tex, Cr, 128, 210 SW. 968. ; 

[a] Substitution of license tags.— 
Testimony by a witness that the 
home tags were stolen from his auto- 
mobile and that they were found on 
the stolen car in place of the original 
tags, and that they were returned to 
him by the owner of the stolen car 
When it was recovered is properly 
admitted as it was not offered for the 
purpose of showing that another and 
independent crime had been com- 
mitted, but for the purpose of show- 
ing defendant’s connection with the 
crime here charged. State v. Lyle, 
296 Mo. 427, 246 SW 883. 

[b] Where stolen automobile was 
dismantled parts thereof, identified 
by the owner, which were found in 
possession of defendant are properly 
introduced: in evidence. Clay "a Ne 
State, 85 Tex. Cr. 128, 210 Sw 968, 


23. See infra § 1429. 
24 State v. Bell, 109 Kan. 767, 201 
P 1110. 


25. State v. Bartholomew, 116 Kan. 
590, 227 P 366. 

26. See Larceny §§ 476, 477. 

27. State v. Anderson, 155 Minn. 
132,.192 NW 934; Clay v. State, 85 
Tex, ‘Cr. 128, 210. S'W,968. 

[a] That parts were substituted 
on another stolen automobile found 
in defendant’s possession is properly 
admitted in evidence as showing the 
nature of the business in which de- 
fendant was engaged. State v. An- 
derson, 155 Minn. 132, 192 NW 934. | 

[b] Where stolen car was dis- 
mantled after being taken, a jack and 
bolt shears and automobile parts 
found in defendant’s possession were 
properly introduced, although the 
jack and shears and some of the 
parts were not identified by the owner 
as his property. Clay v. State, 85 
Tex. Cr. 128, 210 SW 968. 

28. State v. Rossi, 183 Wash. 497, 
233 P 951. 


CO 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1428-1431] 


glary tools, and other implements of crime?® is prop- 
erly admitted. 

[§ 1429] bb. Alteration of Vehicle Number. In a 
prosecution for the lareeny of a motor vehicle evi- 
dence is admissible to prove that the numbers on 
the stolen automobile had been tampered with and 
altered after its theft®° and that at the time it was 
recovered it bore a number much higher than any 
put out by the maker of that kind of ear,*+ or that 
various units of the car bore numbers of parts that 
were not assembled as one automobile by the manu- 
facturer but were assembled in several different cars 
which had been shipped to distant places.*? 

[§ 1430] (h) Admissions, Declarations, and Con- 
fessions. In the application of general rules** state- 
ments made by accused are admissible if they serve 
to connect him with the commission of the offense,** 
but they are inadmissible in his behalf, because of 
their self-serving nature, unless constituting a part 
of the res geste.*° Thus a declaration made by 
accused explaining the reason or character of his 
possession of an alleged stolen automobile; if made 
while the possession lasts, is admissible as part of 
the res geste for or against him,*° but a statement 
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[42 °C.5e] 1875 


alleged to be made by defendant is inadmissible and 
properly excluded where it is not shown that de- 
fendant was in possession of the car at the time.*” 

Acts and declarations of co-conspirators.** Where 
a conspiracy to steal automobiles is shown to exist,?° 
all the acts of the conspirators in furtherance of the 
conspiracy, and all the declarations of the conspira- 
tors, or any of them, touching upon the subject of, 
the conspiracy before the object of the conspiracy 
is consummated or its purposes abandoned, are com- 
petent against the one on trial.*° But the acts done 
by a co-conspirator, after the object of the 
conspiracy has been accomplished, are inadmissible 
in evidence against other co-conspirators, unless the 
acts are so closely connected with the accomplish- 
ment of the object as to be explanatory of the 
common purpose.*+ A similar rule applies where the 
evidence pertains to an independent theft or trans- 
action by one of the conspirators which is not con- 
nected with the general purpose or plan.*? 

Confessions. The general rules governing the 
competency and admissibility of confessions*? apply 
in prosecutions for automobile theft.** 


[a] Tllustration.—In a _ prosecu- 
tion for grand larceny of an auto- 
mobile, during night, which was ap- 
prehended at the Canadian boundary 
line by customs officials within a few 
hours after the theft, evidence of the 
possession by occupants of weapons 
is properly shown, it being common 
for those undertaking theft to go 
armed. State v. Rossi, 133 Wash. 
497, 233 P 9651. 

29. State v. Rossi, supra; 
2h ih ag 91 W. Va. 737, 113 SE 
[a] Possession of license tags or 
application therefor.—‘“‘If several li- 
cense plates issued to appellant had 
been found in his possession under a 
search-warrant, we think there could 
be no queStion as to their competency 
and relevancy as evidence, on the 
same principle that the tools of a 


‘burglar, found in his possession are 


competent evidence upon his trial for 
burglarizing a house. If the plates 
in such circumstances would have 
been competent, why not the appli- 
cations upon which the plates were 
issued?” Clark v. State, 23 Ariz. 470, 
473, 204 P 1032. 

[b] “Possession of these things 
while occupying an automobile just 
stolen are incidents and illustrative 
of the particular litigated act and, 
like possession of recently stolen 
property, may be shown as a circum- 
stance to be considered by the jury, 
together with the other facts and 
circumstances in evidence, in deter- 
mining the guilt or innocence of ac- 
cused.”’ State v. Rossi, 133 Wash. 
4972 499.4283 P9511. 

[e] Tllustrations.— (1) In a proSe- | 
eution for grand larceny of an auto- 
mobile which was driven into Can- 
ada and apprehended by customs 
officials on its return within a few 
hours after the theft, evidence of the 
possession of burglary tools by oc- 
cupants is properly shown as being 
likely incidents to act of stealing car 
from garage. State v. Rossi, 133 
Wash. 497, 233 P 951. (2) Where the 
facts and circumstances warrant the 
conclusion that the persons indicted 
stole and drove away the car in 
furtherance of a common purpose, 
and when overtaken in the asporta- 
tion of the car flee from arrest, it is 
not error to admit in evidence the 
instrumentalities found in their pos- 
session or secreted by them in their 
flight, such as revolvers, flashlights, 
cartridges, maps, glycerine, raw cot- 
ton, gauze, and the like with ex- 
planation of their common __ uses. 
State v. Powers, 91 W. Va. 737, 113 
SE 912. 
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30. State v. Bartholomew, 


State | 


Kan. 590, 227 P 366; 
109s Kant: 767, 201 (RP 1110; Myers! v. 
State, 137 Mad. 496, 113 A 92: State 
v. Waener, eylel Mo. 3Or, 279 Sw 235 


Berry v. State, 87 Tex. Cr. 559, 223 
SW 212. 
31. Berry v, State, supra. 


[a] Testimony that automobile 
engine numbers ran serially on a cer- 
tain make of car and that a book of 
such numbers for several years was 
authentic, and evidence of certain 
numbers of certain year’s make cor- 
roborating the testimony is admis- 
sible. Berry v. State, 87 Tex. Cr. 559, 
223 SW. 212. 

32. State v. Wagner, 311 Mo. 391, 
279 SW 23. 

[a] Manufacturer’s records.—In a 
prosecution for the larceny of an 
automobile the factory shipping and 
sales record of the manufacturer 
showing the numbers upon cars as- 
sembled and tending to show that the 
automobile in defendant’s possession 
was stolen is admissible where they 
appeared to be fair and regular on 
their face and were properly and 
sufficiently identified by a disinter- 
ested witness as having been made 
and kept in the regular and orderly 
course of business, and made at the 
time of the filling of the order not- 
withstanding the entries were not 
made by such witness or under his 
immediate direction. State v. Wag- 
ner, 311 Mo. 391, 279 SW 23 (con- 
taining well considered discussion 
and reason for rule). 

33. See Criminal. Law §§. 1243- 
1267; Larceny §§ 472, 473. 

34. Young v. State, Sie Dex, Or: 
27, 218 SW 1063. 

Tal Rule applied.—Pvidence of a 
statement made by one defendant in 
a conversation with the owner where- 
in such defendant stated that he was 
out on suspended sentence and did 
not desire to get an additional term 
is properly admitted as an admission. 


Young v. State, 87 Tex:. Cr. 27, 218 
SW 1063. 
35. State v. McCanless, 182 N. C. 


843, 109 SE 62; Jackson v. State, 22 
Okl. Cr. 388, 211 P1066; Seebold v. 
State, 89 Tex. Cr. 563, 232 SW 328. 
[a] Statement made after arrest. 
—The exclusion of declarations made 
by defendant to an officer in ex- 
planation of his possession of the 
stolen automobile about an hour after 
his arrest in possession thereof is 
proper since such evidence would 
have been self-serving and hearsay 
and not a part of the res geste 
as sufficient time had elapsed after 
his arrest to permit him to reflect 
and fabricate an explanation. See- 
bold v, State, 89 Tex, Cr. 563, 232 


[§ 1431] (i) Character and Reputation. <Al- 
State v. Bell,; SW 328. . 
[b] Rule applied.—The refusal to 


allow a deputy sheriff to answer a 
question as to whether when arrested 
defendant did not say that he had 
bought the automobile from a named 
person is proper since such testimony 
would have been incompetent as a 
self-serving declaration. State v. 
McCanless, 182 N. C. 843, 109 SH 62. 


36. Jackson v. State, 22 Okl. Cr. 
338, 211 P 1066. 

3i7. Jackson v. State, supra. 

38. Admissibility generally see 


Criminal Law §§ 1283-1343, 


39. See supra § 1262. 
40. Hollingshead v. State, 21 Okl. 
Cr. 306, 207 P 104; Smith v. State, 88 


Tex. Cr. 462, 227 Sw 1105, 

[a] ‘Whether present or not, when 
two persons were acting together to 
steal an automobile and convert it 
into money, what was said and done 
by one in furthering such object is 
admissible against the other. Smith 
Vv. witate,y 88seDexinCre F462 22 TSW 


1105. : 
Hollingshead y. State, 21 Ok1l. 


41. 

Cr. 306, 207 P 104. 

42. State v. Kolafa, 291 Mo. 340, 
236 SW 302; Hollingshead ve State, 
21 Ok Cr: 306, 207 P 104. 

[a] Testimony concerning an in- 
dependent theft of an automobile by 
a co-conspirator for the purpose of 
fleeing from justice or for his own 
use, not a part of the conspiracy, is 
inadmissible. Hollingshead y. State, 
21 Okl. Cr. 306, 207 P 104. 

[b] Conversation relating to an 
incidental transaction.—In a prosecu- 
tion for theft of an automobile, where 
evidence of the stealing of other 
cars under the same conspiracy was 
shown, and defendant had testified 
fully that he had purchased one of 
the cars from a named individual, a 
conversation between himself and 
the person from whom he claimed to 
have purchased, had at the time of 
the purchase, related to an incidental 
transaction, and was not spontaneous 
and illustrative of the act, and there- 
fore was not admissible as res geste, 
which is defined as those circum- 
stances which are the undesigned in- 
cident of a particular litigated act, 
and which are admissible when illus- 
trative of such act. State v. Kolafa, 
291 Mo. 340, 236 SW 302. 


fe See Criminal Law §§ 1464- 
44. See cases infra this note. 
[a] An oral confession by defend- 


ant which led to the finding of the 
stolen automobile is admissible, not- 
withstanding a subsequent written 
confession. Torrence y. State, 85 
Tex. Cr. 310, 212 SW 957. 
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though, in the application of general rules,*® ac- 
cused, in a prosecution for the theft of an automo- 
bile, may always prove such previous good character 
as 1s inconsistent with the commission of the crime 
with which he is charged,*® evidence of the peaceable 
character of accused is not admissible as it is a trait 
of character which is not involved in and has no 
.relation whatever to the commission of the larceny.** 
On the other hand the prosecution cannot attack 
accused’s character directly unless he has put it in 
issue by introducing evidence of good character,** 
nor can it do so indirectly by attempting to show 
that he was acquainted with an alleged automobile 
An accused by taking the stand to testify 
on his own behalf does not put his general char- 
acter in issue®® but the state of course may intro- 
duce evidence to impeach his credibility as a wit- 


thief.*? 


ness.°t 


[§ 1432] (j) Other Offenses. In 


[b] Implicating codefendant.—In 
a prosecution for stealing an auto- 
mobile, admission of the confession 
of defendant, implicating a codefend- 
ant in the commission of the crime, 
is not erroneous where the court in- 
structs the jury that it is binding 
only on the person who made it. Peo, 
vy. Young, 316 Ill. 508, 147 NE 425. 

[ec] MTlustrations.—(1) In a prose- 
eution for theft of an automobile 
subsequently recovered from a third 
party who claimed to have purchased 
jt, a confession by defendant was 
admissible where it led to the find- 
ing of the stolen property, notwith- 
standing the number and means of 
identification were obtained from the 
sheriff of another county. Torrence 
v. State, 85 Tex. Cr. 310, 212 SW 957. 
(2) In a prosecution for the larceny 
of an automobile, evidence by a wit- 
ness that he visited the jail and 
talked to defendant in the hope of 
obtaining information leading to the 
recovery of the stolen car, and that 
defendant gave him a diagram on an 
envelope showing where the car was 
jocated and where witness found it, 
is not inadmissible as evidence of a 
confession, defendant denying that 
the witness had threatened him or 
made him any promises. State v. 
Hughes, 155 La. 271, 99 S 217.. (3) 
Defendant’s admission as to automo- 
bile theft is admissible, being compe- 
tent to aid jury in assessing punish- 
ment. Snyder v. State, 90 Tex. Cr. 
182, 284 SW 76. 

45. Seé ane Law §§ 1122- 
1131; Larceny Z 

46. Peo. v. Redola, 300 Ill. 392, 133 
NE 292; West v. State, 19 Okl. Cr. 
SOD moa oe. 

{a] Honesty. — Defendant’s pre- 
vious good reputation for honesty is 
properly admitted. West v. State, 19 
Oki Crt 355) 19 8Ub639P 


47. Peo. v. Redola, 300 Ill, 392, 
133 NE 292. 

48. State v. Barker, (Mo.) 249 SW 
Be 

49. State v. Simpson, (Mo.) 237 
Sw 748. 

50. State v. Barker, (Mo.) 249 SW 


75. 

[a] Dlustration.—Where accused 
on trial for theft of an automobile 
had not put his character in issue, 
but had testified, the state could im- 
peach his credibility as a witness, 
but had no right to attack his gen- 
eral character by testimony that he 
had been under observation by the 
police as an automobile theft sus- 
pect. State v. Barker, (Mo.) 249 SW 
5 


Extent of inquiry into character or 
reputation generally see Witnesses 
[40 Cye 2595). : 

51. State v. Barker, (Mo.) 249 SW 
75; Newcomb vy. State, (Okl. Cr.) 213 


P 900. 
[a] Conviction of crime. — (1) 
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[§§ 1431-1432 


general rules®? and more particularly with the ap- 
plication of such rules in prosecution for the theft 
of property generally,>’ on a trial for the larceny of 
a motor vehicle the state cannot introduce evidence 
of the commission of an entirely separate and 
distinct offense for the purpose of showing a dis- 
position to commit the crime charged, or that ac- 
cused probably committed it.*4 
act which constitutes the crime charged has been 
established,®® evidence of another and distinct theft 
or other crime is admissible where it was committed 
as part of the same transaction and forms part of 
the res geste,°® and tends to identify and connect 
defendant with, or show him guilty of, the offense 
charged,*’ or where the evidence of such other 
offense bears on the issues in the case and so shows 
or tends to show intent,°> motive,®® guilty knowl- 


However, when the 


edge,°° or a common scheme, plan, or system.®? Evi- 


accordance with 


Where defendant takes the witness 
stand in his own behalf, he may be 
properly asked if he has ever been 
convicted of a crime as the purpose 
of this evidence is to affect his cred- 
ibility as a witness and not to show 
the commission of another offense. 
Newcomb v. State, (Okl. Cr.) 213 P 
900. (2) The fact that an appeal is 
pending from such conviction will 
not render such evidence inadmis- 
sible. Newcomb vy. State, supra. (3) 
Evidence of former conviction as 
bearing on credibility generally see 
Withesses [40 Cyc 2607 et seq]. 
Impeaching character of witness 


forename see Witnesses [40 Cyc 
2594]. 
Teeny See Criminal Law §8§ 1132- 
42, 
53. See Criminal Law § 1170, 
' 54 Ala.—Dennison y. State, 17 
Ala. A. 674, 88 S 211. 
MHi=—Peo.y ve >Lindley, 282) oll 337 7, 


118 NE 719. 

Ind.—Zimmerman vy. State, 190 Ind. 
537, 130 NE 235. 

Mo.—State v. Barker, 249 SW 75. 

Tex.—Moore v. State, 83 Tex. Cr. 
319, 203 SW 767. 

[a] Prior offense.—It is not per- 
missible, in a prosecution for the 
larceny of an automobile, to show the 
larceny by defendant of another au- 
tomobile at a prior time and different 
place, there being no necessary con- 
nection between the two offenses. 
gla v. State, 17 Ala. A. 674, 88 

Lis 

[b] Subsequent offense. — Evi- 
dence tending to raise a suspicion 
that defendant was in some way con- 
nected with-the larceny of another 
automobile some months subsequent 
to the offense charged is not admis- 
sible, Where the two crimes were sep- 
arate and independent, and it is not 
claimed that the parties charged with 
the latter theft had anything to do 
with, or any connection ‘with, the 
offense charged. Peo. v. Lindley, 282 
TI, 0877, 118) NB 719, 

55. Zimmerman v. State, 190 Ind. 
537, 130 NE 235. 

56. State v. Pugliese, 149 Minn. 
126, 182 NW 958; Hunt v. State, 89 
Tex. Cr. 89, 229 SW 869. 

Res geste generally see Criminal 
Law § 1115. 

57. Ala.—Dennison vy. State, 17 
Ala. A. 674, 88 S 211. 

Ind.—Zimmerman v, State, 190 Ind. 
537, 130 NE 235. 

Ky.—Kirby v. Com., 206 Ky. 535, 
267 SW 1094. 

Minn.—State v. Pugliese, 149 Minn. 
126, 182 NW 958. 

Tex.—Hunt v. State, 89 Tex. Cr. 
89, 229 SW 869. 

[a] There must be some connec- 
tion between the two offenses.—Den- 
nison v. State, 17 Ala. A. 674, 88 S 
211. 


[b] Indictment .and verdict in an- 


dence of other crimes is not admissible unless for 


other case are not admissible on the 
question of defendant’s identity. 
Moore v. State, 83 Tex. Cr. 319, 203 
SW 767. 

[ce] Rule applied.—(1) Where at 
about the time an automobile was 
stolen the same person or persons 
burglarized a store and stole one hun- 
dred suits of men’s clothing, in a 
trial on the charge of larceny of the 
automobile evidence of the clothing 
theft tending to show defendant’s 
connection therewith is admissible. 
State v. Pugliese, 149 Minn. 126, 182 
NW 958. (2) Evidence that four 
months previous to the larceny 
charged defendant had -gone to the 
Same motor vehicle factory and come 
away with an automobile, and later 
had gone to the factory for the pur- 
pose of getting an automobile is ad- 
missible to aid the jury in determin- 
ing who actually committed the of- 
fense. Zimmerman y. State, 190 Ind. 
537, 130 NE 235. (3) Evidence of the 
larceny by defendant of another au- 
tomobile than that charged in the 
indictment to have been stolen by 
him is not admissible to establish 
his identity, where the two offenses. 
were committed some months apart 
and were in no way connected with 
each other. Dennison v. State, 17 
Ala. A. 674, 88 S 211. 

58. Zimmerman vy. State, 190 Ind. 
537, 130 NE 235; Kirby v, Com., 206 
Ky. 535, 267 SW 1094; Hunt vy, State, 
89 Tex. Cr. 89, 229 SW 869. 

[a] Where intent is apparent.—In 
a prosecution for larceny of an auto- 
mobile testimony that defendant took 
the automobile makes the intent ap- 
parent, so that evidence of other 
Similar crimes by defendant is not 
admissible to show intent. State v. 
Kolafa, 291 Mo. 340, 236 SW 302. 

[b] Malice.—In a prosecution for 
stealing an automobile proof that de- 
fendant had stolen another automo- 
bile on another occasion is not ad- 
missible on the ground that it tends 
to show malice, as malice is not es- 
sential to the crime of automobile 
theft. Kirby v, Com., 206 Ky. 535, 
267 SW 1094. 

59. Zimmerman v,. State, 190 Ind. 
537, 130 NE 235; Kirby v, Com., 206 
Ky. 535, 267 SW 1094. 

60. Zimmerman v. State, 190 Ind. 
537, 130 NE 235; Kirby v. Com., 206 
Ky. 535, 267 SW 1094. But see Den- 
nison v. State, 17 Ala. A. 674, 88 S 
211 (where under a count charging 
defendant with the actual larceny 
of a certain automobile, evidence of 
the theft of another automobile in- 
troduced for the purpose of showing 
guilty knowledge was held inadmis- 
sible on the ground that the question 
of scienter or guilty knowledge was 


not an element of the offense 
charged). 
61. Ariz.—Clark v. State, 23 Ariz. 


470, 204 P 1032. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


: §§ 1432-1433] 


defendants guilty of other crimes 
it incompetent.*# 
Conspiracies. 


shown.®> However, 


Ind.—Zimmerman vy, State, 190 Ind. 
537, 130 NE 235. 


Ry. ——Kirby v., Com.) 206 Ky. 535, 
267 SW 1094. 
Minn.—State v. Anderson, 155 


Minn. 132, 192 NW 934; State v. Mon- 
roe, 142 Minn. 394, 172 NW. 313. 
Oh.—Patterson v. State, 96 Oh. St. 
90, 117 NE 169, LRA1918A 583. 
Okl. —Hollingshead v. State, 21 Okl. 
Cres; 207 PP 1L08. 
bs Tex.Hunt_ v. State, 
q 89, 229 SW 869. 
; {a] Existence of system at time 
of theft.—Where an employee of de- 
fendant, who aided in the operations 
under a system for the destruction 
of the identity of stolen cars, had 
ended his employment two months 
prior to the theft of the automobile 
involved in the present prosecution, 
his testimony as to the existence of 
the system is not too remote in point 
of time where the automobile in 
question, shortly after it had been 
stolen, was found in the possession 
and control of defendant, and then 
bore conclusive evidence, in its dis- 
figurement, of the handiwork of that 
system. State v. Monroe, 142 Minn. 
394, 172 NW 313.. 
Other offenses committed in pur- 
suance of a conspiracy see infra text 
and notes 65-68. 
62. Kirby v. Com., 206 Ky. 535, 
267 SW 1094; State v. Barker, (Mo.) 
; 249 SW 175; ‘Hunt v. State, 89 Tex. 
. Cr. 89, 229 Sw 869: Moore v. State, 83 
Tex. Cr. 319, 203 SW 1767. 
63. Hunt v. State, 89 Tex. Cr. 89, 
»229 SW 869. 
64. Zimmerman v. State, 190 Ind. 
537, 130 NE 235; Patterson v. State, 
96 Oh. St. 90, 117 NE 169, LRA1918A 
583. 
65. Danzley v. State, 25 Ga. A. 
170, 102 SE 915; State v. West, (Mo.) 
{ 246 SW 541; State v. Kolafa, 391 Mo. 
840, 236 Sw 302; Hollingshead v. 
State, 21, :Ok10 (Cr. 315; 207 P- 108. 
66. State v. Barker, (Mo.) 249 SW 
75; State v. West, (Mo.) 246 SW 541; 
State v. Kolafa, 391 Mo. 340, 236 Sw 
302. 


[a] Circumstantial evidence es- 
tablixhing a conspiracy to commit the 
erime is sufficient. State v. Kolafa, 
291 Mo. 340, 236 SW 302. 

{b] Crimes other than _ those 
charged committed by same parties 
are admissible to prove a conspiracy 
or common scheme. State v. Kolafa, 
291 Mo. 340, 236 SW 302. 

[ec] Evidence held sufficient.—(1) 
To indicate systematic organized con- 
spiracy to steal automobiles. Hol- 
lingshead v. State, 21 Okl. Cr. 315, 
207 P 108. (2) To indicate conspir- 
acy had not ended at time last car 
was stolen so as to make evidence 
thereof admissible. Hollingshead v. 
State, supra. (3) In a prosecution 


~~ 


= mony by an accomplice that defend- 
ant, witness, and another stole the 
automobile in question and two other 
automobiles and interchanged the 
parts to avoid identification, and that 


one car was to belong to each of: 


[42 C. J.—8T] 


one of these purposes, although such offenses were 
committed in pursuance of the same plan or scheme 
under which the theft in the case on trial occurred.** 
The fact that such evidence tends also to prove the 


Where there is a conspiracy be- 
tween two or more parties formed for the purpose 
of stealing automobiles and several thefts are com- 

mitted in pursuance of the general plan, such thefts 

: are so related to each other that the proof of one 
tends to prove the other and, on trial of a defend- 
ant for the commission of one, the others may be 

the existence of a conspiracy 

must be sufficiently established before evidence of 
other offenses committed in pursuance thereof is 


RPMS hu KSI 7 


. for larceny of an automobile, testi-’ 
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admissible.®% 


does not render 


(aoredas) Meat 


It is not necessary to allege a con- 
spiracy to commit the crime in order to prove it was 
committed in pursuance of a conspiracy;*’ for the 
conspiracy is not the crime charged but is a matter 
merely incidental and collateral and not an essential 


element of the crime.® 


doubt.74 


them, is sufficient to warrant a find- 
ing that all three cars were stolen 
in pursuance of the same conspiracy, 
although there was no testimony of 
an express agreement to steal: all 
three; so that evidence of the steal- 
ing of the other two cars was admis- 
sible to prove the theft of the car al- 
leged to have been stolen. State v. 
Kolafa, 291 Mo, 340, 236 SW 302. 

67. State v. Kolafa, supra. 

68. State v. Kolafa, supra. 

69. See Larceny §§ 483-515. 
See Criminal Law § 1559 et 


71. See cases infra this section. 

Recent possession of stolen car as 
evidence sufficient to establish guilt 
of theft see infra §§ 1434-1437. 

72. Montello v. State, 179 Wis. 170, 
190 NW 905. 

73. Ala.—Stephens v, State, 1 Ala. 
‘A. 159; 55 S 940: 

Ind.—Zimmerman v. State, 190 Ind. 
537, 130 NE 235. 

Kan. —State v. Pack, 106 Kan. 188, 
186 P 742. 

Ky.—Oder v. Com., 195 Ky. 651, 243 
SW 877.- 

Minn.—State ov. Anderson, 155 
Minn, 132, 192 NW 934. 

[a] Concerted action, where two 
defendants are jointly indicted for 
larceny of an automobile, need not be 
established by direct evidence but it 
is sufficient if the circumstances 
shown warrant the inference of co- 
operative conduct. State v. Ander- 
son, 155 Minn. 132, 192 NW 934. 

Circumstantial evidence: 

Generally see Criminal Law §§ 1566- 

PS TLS 
Of: 

Corpus delicti generally see Crimi- 

nal Law § 1573. 
ET MATES: see Larceny §§ 
Particular elements of automobile 
theft see infra notes 75-82. 

74, Ala—Fox v. State, 17 Ala. A. 
559, 87 S 621 [certiorari den 205 Ala. 
74, "87 S 623]. 

Cal, —Peo. v. Carnes, 49 Cal. A. 225, 
1927P1 1.088%" Peo, “Vv. Miller, 45 Cal. A. 
494, 188 P 52 

Towa.—State v. Ivey, 196 Iowa 270, 
194 NW 262. 

Kan.—State v. Beli, 109 Kan. 767, 
201) P1110" pee v. Pack, 106 Kan. 
188, 186 P 74 

Ok. oP tet a deniin v. State, 18 Ok1l. 
Cro 187,938 P1010), 

Wis.—Montello v. State, 179 Wis. 


170, 190 NW 905. 

[a] Evidence held sufficient to 
sustain conviction of automobile 
theft.—Houpt v. State, 157 Ark. 171, 
247 SW 770; Crouthers v. State, 154 
Ark. 372, 242 SW 815, 25 ALR 608; 
Gooch v. State, 150 Ark. 268, 234 Sw 
33: Peo. v. Groenig, 57 Cal, A. 495, 
207 P 502; Peo. v. Cataline, 54 Cal. 
A. 36, 200 "Pp 1060; Peo. v. Miller, 45 
Cal. A, 494,188 P 52: Lasher y. State, 
80 Fla. 712, 86 S 689: Ray v. State, 
28 Ga, A. 758, 113 SE 105; Lanier v. 
State, 25 Ga. A. 489, 103 SE 730; Car- 
gon v. State, 22 Ga, A. 551, 96. SH 
500; Peo. v. Sturdyvin, 306 Ill. 138, 


[§ 1433] (4) Weight and Sufficiency—(a) In Gen- 
eral. As in the case of the theft of other property,®® 
the general rules’? control in determining whether 
the evidence in a prosecution for the larceny of a 
motor vehicle is sufficient to sustain a conviction.”+ 
In accordance with such rules, a strong suspicion of 
guilt is not sufficient to justify a conviction,’? but 
the evidence, which may be either direct or cireum- 
stantial,’? must establish guilt beyond a reasonable 
Similarly, these rules determine the weight 


137 NE 593; Peo. v. Todd, 301 Ill. 85, 
133° NE 6453 Peo, v. Surace, 295 Tl. 
604, 129 NE 504; State v. ‘Prentice, 
192 Iowa 207, 183 NW 411, 15 ALR 
904; State v. Hatters, 184 Lowa 878, 
169’ NW 113; State v. Bartholomew, 
116 Kan. 590, Zan P3663 State vs 
O’Brien, 114 ‘Kan. 403; 220 P 208; 
State v. Shanahan, 114 Kan. 212, 217 
P 309; State v. Phillips, 106 Kan, 192, 
186 P 743; State v. Pack, 106 Kan. 
188, 186 P 742; State v. Bratcher, 105 
Kan. 593, 185 P 734; Oder v. Com., 195 
Ky. 651, "243 SW 877; State v. Ander- 
son, 155 Minn. 132) 192 NW _ 934 

State v. Jatal, 152 Minn. 262, 188 Nw 
284; State v. Pugliese, 149 Minn. 126, 
182° NW 958; State v. Maddaus, 137 


Minn. 249, 163 NW 507; State v. 
Simpson, (Mo.) 237 SW 748: State v. 
Weiss, (Mo.) 219 SW 368; "Serra v. 


State, 14 Oh, A. 252; Seick v. State, 
(Okl. Cr.) 225 P 995% Brewer v. State, 
(OK, Cr). 223. -e 197; Williams v. 
State, (Okl. Cr.) 215 P 438; Newcomb 
v. State, (Okl. Cr.) 213 P 900: Powers 
v. State, (OK Crt) 21028P 450; Collins 
Vv. State, (OKl. Cr.) 212) P 447; Ward 
v. State, 22 BOE Cripesiaot 211 P 90; 
Chrisman v. State, 22 Ok. Creib2; 205 
P 656; Hollingshead v. State, 21 Ok1. 
Gr, 315, 207 P 108; West v. State, 19 
Okl. Cr. 305 98 Pp 99; Janes y. State, 
17 Okl. Cr. 688, 189’ P 201; Thayer 
v. State, 15 Okl. Cr. 412, 177 P 381; 
State v. Dooley, 102 Or. 563, 203 PB 
304; Com. v. Chester, 77 Pa. Super. 
388; Com. v. Fogel, 15 Pa, Super. 446; 
State v. Tindall, 121 S, 5C2 75; 113 
SE 691; Morgan v. State, 97 Tex. Cr. 
383, 261 SW 1034; Garsee v. State, 96 
Tex, Cr. 5825 258 SW 474; Hays v. 
State, 95 Tex. Cr. 550, 255 SW 426; 
Nettles v. State, 94 Tex, Cie 30Rs 256 
SW 690; Tholen vy. State, 93 Tex. Cr. 
647, 249 SW 466; Jacobs v. State, 92 
Tex. Cr. 361, 2438 SW 911; Leeray 
v. State, 92 "Tex. Cr. 293, "242 SW 
1059; Smith v. State, 83 Tex. Cr. 485, 
203 SW 771; Hamilton v. State, 33 
Tem: (Cx: 544, 200 SW 155; Sparks Vv. 
State, 76 Tex, CreiZ636 174 SW B51; 


State v. Powers, 91 W. Va. 737, 113 
SE 912. 
[b] -Evidence held insufficient to 


support conviction.—(1) Generally. 
Link v. State, (Okl. €r.)\ 226° P 382° 
McLaughlin v. State, 18 Okl. Cr. 137, 
193 P 1010; Sweeden y. State, 91 Tex. 
Cr. 365, 239 SW 615; Aeby v. State, 
84 Tex. Cr. 231, 206 SW 685. (2y 
Testimony of a witness that he had 
the custody of an automobile in his 
shop while it was being repaired, that 
it was removed from the shop and 
that he did not of his own knowledge 
know who removed it, or how it was 
removed, was insufficient to show 
larceny of the automobile by defend- 


eee Sykes v. State, 78 Fla. 167, 82 
[c] Evidenve held sufficient to 


support conviction of attempt to steai 
automobile.—(1) Generally. Com, v. 
Kozlowsky, 238 Mass. 379,°131 NE 
207. (2) In a prosecution for larceny 
of an automobile, evidence that de- 
fendant and his companion attempted © 
to start an automobile and had re- 


1878 [42 C.J.] 


and sufficiency of the evidence to establish the corpus 
delicti generally,”® the taking and carrying away,’® 
the ownership of the motor vehicle,” the want of 
consent of the owner,’® and the intent of the taker.7® 
Likewise, the evidence must sufficiently establish the 
identity of accused in connection with the theft,®° 
and possession of the motor vehicle involved,*! and 
the identity of the same with the vehicle charged in 
the indictment to have been stolen.*? 
recovered from defendant has been sufficiently iden- 
tified as the stolen car, the mere fact that the entire 
automobile was not found in the same condition as 
when it was stolen does not affect the identifica- 


placed a part removed by the owner, 
and that when accosted by a police- 
man defendant claimed to be the 
owner of the automobile, is held suf- 
ficient to show an attempt to commit 
the offense charged, even if it would 
not have authorized a conviction for 
the completed offense because there 
was no asportation. State v, Olson, 
59 Utah 549, 205 P 337. 


75. See cases infra this note. 
[a] Evidence of corpus delicti 
held sufficient.—(1) Generally. Peo. 


v. Groenig, 57 Cal. A. 495, 207 P 502; 
State v. West, (Mo.) 246 SW _ 541; 
State v. Simpson, (Mo.) 237 SW 748. 
(2) Where it was shown by the 
chauffeur that the automobile in 
question was taken away from where 
he had parked it by some one who 
had no right or authority to handle 
it, and it was found in the possession 
of defendant and his associates in a 
distant county, the corpus delicti 
was established. State v. Kehoe, 
(Mo.) 220 SW 961. (3) Where it 
was shown that the complaining wit- 
ness left: his automobile in a locked 
garage and discovered that the car 
nad been taken without his consent, 
and the car was afterward found in 
the possession of persons who had no 
right to it, the corpus delicti was 
established, the circumstances of the 
disappearance of the car showing all 
the elements of larceny. State v. 
Boguslaw, 292 Mo. 218, 237 SW 114. 

76. See cases infra this note. 

[a] Evidence held _ sufficient.— 
State v. Maddaus, 137 Minn, 249, 163 
NW 507. ; 

77, See cases infra this note. 

[a] Ownership may be proved by 
any testimony which establishes the 
fact; it is not necessary that it be 
proved in specific words. Peo. v. 
Sturdyvin, 306 Ill. 138, 137 NE 593. 

[b] Evidence of owner. — The 
testimony of the person whose prop- 
erty it is alleged to be is not vitally 
necessary to establish ownership, but 
the fact that it belongs to him may 
be proved by other persons. State 
v. West, (Mo.) 246 SW 541. 

{e] AM aid Bae owners hy. é ge 
ufiicient.— (1 enerally. ate x 
Pack, 106 Kan. 188, 186 P 742. (2) In 
a prosecution for larceny of an auto- 
mobile, testimony by. a prosecuting 
witness, referring to his car, stating 
that the casing and jack taken from 
the car belonged to him, and that 
his car was taken on the night in 
question is sufficient to establish the 
ownership of the car. Peo. v. Sturdy- 
vin, 306 Ill. 138, 187 NE 593. 

78. See cases infra this note, 

[a] Circumstantial evidence. — 
State v. Prentice, 192 Iowa 207, 183 
Nw 411, 15 ALR 904. 

[b] Owner as witness must give 
direct testimony.—Where the owner 
of alleged stolen property is present 
and testifies before the jury, and 
fails to give direct and positive testi- 
mony as to want of consent to the 
taking of the property, such want of 
consent will not be inferred from 
other circumstances in evidence. 
Hunt v. State, 89 Tex. Cr. 404, 281 
SW 775. 

[c] Evidence held sufficient.—(1) 
Generally. State v. Phillips, 106 Kan. 
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tion.®? 


Where a car 


192, 186 P 743. (2) In a prosecution 
for theft of an automobile, as against 
the objection that the nonconsent of 
the owner to the taking was not 
shown, evidence that the car was 
taken while the owner was in a thea- 
ter after he had parked it on the 
street, and then upon discovering its 
absence he immediately commenced a 
search for it, and that it was never 
found thereafter, sufficiently show 


the lack of consent. State v. Pren- 
tice, 192 Iowa 207, 1883 NW 411, 15 
ALR 904 

79. See cases infra this note, 


[a] Evidence of intent held suffi- 
cient.—State v. Maddaus, 137 Minn. 
249, 168 NW 507. 

80. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To connect defendant with larceny 
of the automobile. Houpt vy. State, 
167 Arks 171247 ASW > TL: eG) Wo 
warrant the jury in finding beyond a 
reasonable doubt that defendant in 
person or in concert with others had 


assisted in stealing the car as 
charged. State v. Anderson, 155 
Minn, 132, 192 NW 934. (3) To sup- 


port finding that defendant aided and 
abetted in the theft of an automo- 
bile, State v. Schaefer, 111 Kan. 153, 
204 P 765. (4) To show that defend- 
ant and his accomplice actually stole 
the car, and that defendant was a 
principal with his accomplice, even if 
the latter himself personally did the 
stealing. Smith v. State, 83 Tex. Cr. 
485, 208 SW 771. (5) Where accused 
was identified by two persons who 
were helped by him and his compan- 
ions to pass the stolen car in a mud- 
hole, the evidence was sufficient to 
sustain conviction of accused, not- 
withstanding the evidence of an 
alibi. Peo. v. Sturdyvin, 306 Ill. 138, 
137 NE 593. (6) Statement of ac- 
cused while in jail that he had stolen 
car and sold it, and testimony that 
it was later recovered from party to 
whom accused sold it with numbers 
altered, held sufficient to warrant 
jury in believing accused stole auto- 
mobile. Rowe v. State, 101 Tex. Cr. 
635, 276 SW 907. 

81. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To support finding that defendant 
had possession of stolen tire shortly 
after it was stolen and that he was 
trying to sell it. Stephens vy. State, 
1 Ala. A. 159, 55 S 940. (2) To show 
sufficient control and dominion over 
car to constitute larceny. State v. 
Maddaus, 137 Minn, 249, 118 NW 507. 
(3) To warrant submission to the 


jury of the guilt of defendant who| 


was lessee of building where stolen 
cars were found. Peo. v. Howard, 58 
Cal. A, 340, 208 P1022. (4) Evidence 
which tended to show that the car 
had been in the possession of defend- 
ant shortly after it was stolen until 
he delivered it to a confederate to be 
sold was held sufficient to prove the 
fact of such possession, although no 
eyewitness thereto was produced by 
the state. State v. Bell, 109 Kan. 767, 
200 eR) 1110; 

[b] Evidence held insufficient.—In 
a prosecution for the theft of auto- 
mobiles, evidence that certain defend- 
ants were found in sleeping quarters 


[§§ 1433-1434 


[§ 1434] (b) Possession of Stolen Motor Vehicle 
—aa. In General. 
to the nature and weight of the presumption or in- 
ference arising from the possession of stolen prop- 
erty®* apply in prosecutions for automobile theft.*5 
Subject to these rules and the application thereof in 
the particular jurisdiction, it has been held that the 
recent unexplained possession of a stolen automobile 
raises a presumption of guilt,°* or is presumptive’? 
or prima facie®® evidence of guilt, and throws on the 
possessor the burden of explaining his possession,®® 
which if not done satisfactorily is sufficient of itself 


The general principles pertaining 


over the garage where the stolen cars 
were found is insufficient to warrant 


a conviction. Peo. v. Howard, 58 
Cal. A. 340, 208 P 1022. 

82. See cases infra this note. 

[a] Evidence held sufficient: (1) 


To show automobile in defendant’s 
possession was stolen car. State vy. 
Wagner, 311 Mo. 391, 279 SW 23. (2) 
To show identity of auto, traced as 
coming from defendant, with that 
stolen. Peo. v. Miller, 45 Cal. A. 494, 
188 P 52. (3) To identify car as that 
of alleged owner. Janes v. State, 17 
Okl. Cr. 688, 189 P 201. (4) To iden- 
tify stolen automobile, although 
parts had been removed and parts of 
other car substituted therefor. Lasher 
v. State, 80 Fla. 712, 86 S 689, 

83. Lasher v. State, supra. 

84. See Larceny §§ 427-434. 

85. See cases infra this section; 
and §§ 1435-1437, 

86. State v. Lippard, 183 N. C. 786, 
111 SE 722; Doe v. State, 14 Oh. A; 
178; West v. State, 19 Okl. Cr. 355, 
193i5P. 99.5 Stateuv,. Lindall ton Saar 
275, 113 SE 691. See State v. West, 
(Mo.) 246 SW 541 (apparently fol- 
lowing earlier cases which had been 
overruled by cases cited infra note 
94 [ce] (2)). 

[a] “The doctrine that there is, or 
may be, a presumption of guilt from 
the recent possession of stolen goods 
is one that, in the language of Chief 
Justice Hale, must at all times ‘be 
warily pressed.’” State v. Lippard, 
183 N.C. 786, 788,111 SH_722. 

[b] Before the presumption of 
guilt from possession of recently 
stolen property can arise, it must 
appear that the stolen goods had 
come into defendant’s possession by 
his own act or with his concurrence, 
and the possession must be so recent 
and under such circumstances as to 
give reasonable assurance that such 
possession could not have .been ob- 
tained unless the holder is himself 
the thief; and, unless the possession 
meets this test, is merely an inculpa- 
tory circumstance. State v. Lippard, 
183 N.C. 786, 111 SE 2722. 

87. Peo. v. Howard, 58 Cal. A. 340, 
208 P 1022; State v. Jatal, 152 Minn. 
262, 188 NW 284. 

88. Peo. v. Surace, 295 Ill. 604, 129 
NE 504; State v. Schaefer, 111 Kan. 
153, 204 P 765; State v. Bell, 109 Kan. 
TOUS 207 Peni 0). 5 

[a] An instruction in a prosecu- 
tion for larceny of an automobile 
that the possession of stolen prop- 
erty soon after its theft. is prima 
facie evidence of the guilt of the 
person in possession is erroneous in 
the absence of the statement “unless 
such possession is explained.’ Peo. 
v. Surace, ,295 Ill. 604, 129 NE 504. 

89. Peo. v. Carnes, 49 Cal. A. 225) 
192 P 1088; State v. Schaefer, 111 
Kan. 153, 204 P 765; State v. Bell, 


109,;Kan. 767, 201. P 11103) State a 
West, (Mo.) 246 SW 541; State v. 
Tindall, 121. S.C. (275; 4113 sSH 69a 


But see Missouri cases infra note 
S40 fiely 4): 

[a] As shifting burden of proof. 
—‘It is of course correct that the 
court cannot shift the burden of 
proof to the defendant in a criminal 
case, but when the state has estab- 


————————————————————— ee eee 
For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 


§§ 1434-1436] 


to warrant a conviction.® 


evidence in the case.% 


‘session is recent or not.?6 
Sufficiency of evidence. 


lished a complete prima facie case 
against him, the defendant is under 
the necessity of combating the prima 
facie case or of incurring the risk of 
conviction. He can take his choice. 
If this be properly characterized as a 
shifting of the burden of proof, it 
arises from the stern necessities of 
defendant’s predicament and not be- 
eause of any arbitrary rule of law 
imposed on him.” State v. Bell, 109 
Kans 167, C015) 204 5P 31120. : 

90. Peo. v. Sturdyvin, 306 Ml. 

138, 137 NE 593; State v. Schaefer, 
111 -Kan. 153; 204;P%65;- State v. 
Bell, 109 Kan. 767, 201 P 1110; State 
v. West, (Mo.) 246 SW 541; State v. 
Tindall 712 S, -C.7275, 113 Sh 691. 
But see Missouri cases infra note 
94 [e] (1). 
. 91. Peo. v. Miller, 45 Cal. A. 494, 
188 P 52; State v. Ivey, 196 Iowa 270, 
194 NW 262; State v. Powers, 91 W. 
Va, 737, 113 SB 912. 

[a] “It is not correct to say that 
the unexplained possession of re- 
cently stolen property ‘is sufficient 
to raise a presumption of defendant’s 
guilt.’ What the court doubtless 
meant was that a ‘permissible infer- 
ence’ may arise from the possession 
of recently stolen property that the 
one in such ‘possession is guilty of 
larceny.” State v. Ivey, 196 Iowa 
270, 273, 194 NW 262. 

92. Tractenberg v. U. S., 293 Fed. 
476; State vy. Ivey, 196 Iowa 270, 
194 NW 262; State v. Keelen, 103 Or. 
172, 203 P 306, 204-P 162, 164; Com. 
v. Dattala, 77 Pa. Super. 320. 

98. Peo. v. Miller, 45 Cal. A. 494, 
188 P 52; State v. Keelen, 103 Or. 
172, 203 P 306, 204 P 162, 164. 

{a] “@he absence of reasonable 
explanation in such a case may aid 
the unfavorable inference to be 
drawn from recent possession of 
stolen property, just as and only as, 
any evidence is aided or strengthened 
by the failure of a party to produce 
evidence to rebut it, when apparently 
it is in his power to do so.’”’ State v. 
Keelen, 103: Or. 172, 186, 203 P 306, 
204 P 162, 164. 

94. U. S.—Tractenberg v. U. S, 


293 Fed. 476. 

Ala.—Stephens v. State, 1 Ala, A. 
159, 55 S 940. 

Cal.—Peo. v. Carnes, 49 Cal. A. 226, 
192 P 1088; Peo. v. Miller, 45 Cal. A. 
494, 188 P 52, 

Til.—Peo. v. Sturdyvin, 306 Ill. 138, 
137 NE 593. 


Iowa.—State v. Ivey, 196 Iowa 270, 
194 NW 262. 


Kan.—State v. Schaefer, 111 Kan. 
153, 204 P 765. 
Minn.—State v. Jatal, 152 Minn. 


262, 188 NW 284; State v. Monroe, 

142 Minn. 394, 172 NW_ 313. 
Oh.—Doe v. State, 14 Oh. A. 178. 
Or.—State v. Keelen, 103 Or. 172, 

203 P 306, 204 P 162, 164. \ 


However, according to 
some authorities, the presumption arising from re- 
cent possession, if it exists at all, is not sufficient of 
itself to constitute prima facie or presumptive evi- 
dence of the guilt of the possessor,®' nor does it cast 
upon accused the burden of making an explanation 
or establishing such explanation at his peril,®? and, 
notwithstanding the absence of any explanation by 
accused, never becomes conclusive®? but is merely 
an evidentiary fact tending to establish guilt which 
should be considered in connection with all the 
The presumption or infer- 
ence which may arise does not require accused to 
show that his possession of the car was honestly 
acquired; the most that it requires of him is that 
he should raise a reasonable doubt as to his guilt of 
the crime charged,®® and this is so whether the pos- 


In many jurisdictions 
proof of the possession by accused of the automobile 


MOTOR VEHICLES 


[42 C.J.] 1379 


described in the indictment recently after its theft, 
if unexplained, is sufficient to sustain a conviction,?” 
but in other jurisdictions, unexplained possession, 
although recent, if not supported by other evidence 
indicative of guilt, is not alone sufficient to do so.°° 
However, slight corroborative evidence of other in- 
culpatory circumstances tending to show the guilt 
of accused will support a conviction. 

[§ 1435] bb. Recent Possession. The presumption 
or inference that accused is guilty of larceny only 
arises from his recent unexplained possession of 
stolen property,t and hence, in order to warrant a 
conviction upon evidence as to the possession of a 
stolen car, the possession must be recent,? taking 
into consideration the nature of the property and 
all the circumstances of the case.® 

[§ 1436] cc. Exclusive Possession. 


The posses- 


sion of a recently stolen motor vehicle, to constitute 


Pa.—Com, v. Chester, 77 Pa. Super. 
388; Com. v. Dattala, 77 Pa. Super. 320. 

W. Va.—State v. Powers, 91 W. Va. 
(3h, 113 SH 1912) 

[a] In such case the conclusion of 
guilt does not necessarily follow 
from a showing’ of possession but 
must be considered by jury in con- 
nection with the explanation of the 
possession presented by accused. 
oae v. Jatal, 152 Minn. 262, 188 NW 

4, 

{[b] Whether an inference of guilt 
will be drawn depends upon the char- 
acter of the property, the nature of 
the possession, and its proximity in 
time with the theft, and it is the 
jury’s province to say what infer- 
ence shall be drawn. State v. Keelen, 
103 Or. 172, 203 P 306, 204 P 162, 164. 

{e] In Missouri (1) under the 
earlier decisions, the recent unex- 
plained possession of stolen property 
raised a presumption that the posses- 
sor was the thief and the burden was 
on him to rebut such presumption, 
which, if not done, became conclusive. 
State v. Simpson, 237 SW 748; State 
v. Boguslaw, 292 Mo. 218, 237 SW 
114; State v. Weiss, 219 SW 368. (2) 
However, these decisions were subse- 
quently overruled and the _ rule 
adopted that possession of stolen 
property raises no presumption of 
guilt as a matter of law, but is only 
a matter of circumstance from which 
his guilt may be inferred as a matter 


of fact. State v. Barker, 296 Mo. 51, 
246 SW 909; State v. Linders, 246 
SW 558. But see State v. West, 246 


SW 541 (following the earlier rule). 

95. Ill—Peo. v. Surace, 295 Ill. 
604, 129 NE 504. 

Iowa.—State v. Ivey, 196 Iowa 270, 
194 NW 262. 

Kan.—State v. Schaefer, 111 Kan. 
153, 204 P 765, 

Mo.—State v. West, 246 SW 541. 

N. C.—State v. Lippard, 183 N. C. 
786, 111 SE 722. 


Pa,—Com. v. Dattala, 77 Pa. Super. 
320. 


96. Com. v. Dattala, supra. 

97. U. S.—Tractenberg v. U. S., 
293 Fed. 476. 

Ala.—Stephens y. State, 1 Ala. A. 
159, 55 S 940. 


Ill.—Peo. v. Sturdyvin, 306 Ill. 138, 
137° NE 593. 

Iowa.—State v. Prentice, 192 Iowa 
207, 1838 NW 411, 15 ALR 904. 


Kan.—State v. Schaefer, 111 Kan. 
153, 204 P 765. 
Minn.—State v. Jatal, 152 Minn. 


262, 188 NW 284; State v. Monroe, 
142 Minn. 394, 172 NW 313. 

Oh.—Doe vy. State, 14 Oh. A. 178. 

Okl.—West v. State, 19 Okl. Cr. 355, 
198 P 99. 

Tex.—Knott v. State, 93 Tex. Cr. 
239, 247 SW 520; Torres v. State, 91 
Tex. Cr. 386, 2388 SW 928. 

98. Peo. v. Howard, 58 Cal. A. 340, 


evidence of theft by accused,‘ or to be sufficient to 
raise an inference of his guilt,> must be exclusive in 


208 P 1022; Peo. v. Miller, 45 Cal. A. 
494, 188 P 52; State v. Powers, 91 W. 
Va. 737, 113 SE 912; Montello v. 
State, 179 Wis. 170, 190 NW 905. 

99. Peo. v. Cataline, 54 Cal. A. 36, 
200 P 1060; State v. Powers, 91 W. 
Va. 737, 113 SE 912. 

1. Ill.—Peo. v. Mulvaney, 286 Ill. 
114, 121 NE 229, 

Kan.—State v. Bartholomew, 116 
Kan. 590, 227 P 366. 

N. C.—State v. Lippard, 183 N. C. 
786, 111 SE 722. 

Or.—State v. Keelen, 103 Or. 172, 
203 P 306, 204 P 162, 164. 
dota at tl v. Dattala, 77 Pa. Super. 

Wis.—Montello v. State, 179 Wis. 
170, 190 NW 905. 

[a] Rule applied.—(1) Where the 
stolen automobile was found in the 
defendant’s possession five months 
after the theft, it was error to charge 
that the burden was upon defendant 
to account how he had secured the 
machine. Com. v. Dattala, 77 Pa. 
Super. 320. (2) Proof that two weeks 
after an automobile was stolen de- 
fendant was found in possession of 
a horn and jack which had been re- 
moved from the stolen automobile 
was not sufficient to raise a presump- 
tion of his guilt. State v. Lippard, 
183 N. C. 786, 111 SE 722. (3) Where 
evidence tended to show that automo- 
bile was stolen on July 7th and was 
found in possession of defendant on 
July 21st following, the time between 
the taking and the finding was not 
so great as to render the evidence 
of no force or effect. State v. Bar- 
tholomew, 116 Kan. 590, 227 P 366. 

2. State v. Lippard, 183 N. C. 786. 
111 SE 722; Com. v.- Chester, 77 Pa. 
Super. 388; Com. v. Dattala, 77 Pa. 
Super. 320. 

3. State v. Schaefer, 111 Kan. 153, 
204 P 765; State v. Lippard, 183 N. Cc. 
786, 111 SE 722; Com. v. Chester, 
77 Pa. Super. 388. 

[a] “The importance of the cir- 
cumstance depends upon other evi- 
dence as to the kind of property 
stolen, the time and manner in which 
it was taken and the time and man- 
ner in which the defendant took and 
held possession of it.” State v. 
Schaefer, 111 Kan. 153, 156, 204 P 765. 

4 Peo. v. Clark, 301 Ill. 428,-134 
NE 95. 

5. Peo. v. Sturdyvin, 306 Ill. 138, 
137 NE 593; Peo. v. Mulvaney, 286 
Ill. 114, 121 NE 229; State v. Linders, 
(Mo.) 246 SW 558; State v. Wagner, 
(Mo.) 237 SW 750; State v. Kehoe, 
(Mo.) 220 SW 961; Montello v. State, 
179 Wis. 170, 190 NW 905. 

{a] “If the property is in a place 
where others have access and rights 
as well as defendant, as in a store 
or other open public place, it is not 
sufficient.” Peo, v. Sturdyvin, 306 
Ill. 138, 1438, 137 NE 593. 
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the sense that is personal and inconsistent with an 
independent possession by others. The possession 
must be econscious® with an assertion of ownership‘ 
and exercise of dominion or control,? and must also 
be actual,? mere constructive possession not being 
sufficient.1° However, it is not essential that de- 
fendant be actually or physically in the automobile 
in question, or that he have hold of it,1? but it is 
sufficient if there is an exercise of dominion or con- 
trol over the automobile to the exclusion of the 
owner with such proximity to the property as ren- 
ders it possible physically and actually to possess 
tens 

From the recent possession of parts of a stolen 
automobile, theft of the entire car may be inferred 
and a conviction sustained.1® 

Place of possession. The force and effect of evi- 
dence establishing that an automobile recently stolen 
is found in the possession of accused is not affected 
by the fact that a state or county line intervenes 
between the place of the theft and the place of 
finding of possession. 

Joint possession. Although possession must be 
exclusive, it is not necessary that accused indi- 
vidually was in exclusive possession of the auto- 
mobile,'® but it is sufficient if two defendants 

6. State v. Wagner, (Mo.) 237 SW 
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state has the burden of proving that 
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charged with its theft were in exclusive joint pos- 
session.+® 

[§ 1437] dd. Explanation of Possession. The 
sufficiency of accused’s explanation of his possession 
of the stolen automobile is tested by the same rules 
that apply to evidence generally.17 If his explana- 


. tion is reasonable and probable, the jury must give 


it proper consideration,!® and should not find him 
guilty unless the state disproves the explanation 
beyond a reasonable doubt.1? However, if the ex- 
planation is unreasonable, improbable, or otherwise 
unsatisfactory and undeserving of belief, the jury 
may disregard it and find defendant guilty.?° 

[§ 1438] k. Trial—(1) In General. The rules 
governing the trial in criminal cases generally*' are 
applicable in prosecutions for automobile theft,?? 
and have been applied to such matters as the re- 
ception of evidence**? and the comments of the 
court?* and counsel.?° 

[§ 1439] (2) Questions of Law or Fact. In ac- 
cordance with general rules?® the weight?’ and suffi- 
ciency” of the evidence, including the question of 
the credibility of the witnesses,?® are to be passed 
upon by the jury. It is the province of the jury to 
determine the guilt or innocence of accused where 
the evidence is sufficient to authorize or require the 
with the same name which had been 


750; State v. Lippard, 183 N, C. 786, 
‘ 1 SE 722. 
Bees v. Mulvaney, 286 Ill. 114, 
21 NE. 229, 
c 8 State v. Keller, 191 Iowa 740, 
183 NW 307; Montello v. State, 179 
Wis. 170, 190 NW 905. 
[al Status of passenger or guest 
is not sufficient.—State v. Keller, 191 
Iowa 740, 183 NW 3807; Montello v. 
State, 179 Wis. 170, 190 NW 905. 
9. State v. Linders, (Mo.) 246 SW 
558. ; 
Joint possession see infra text and 
tes- 15,16. 
m°r0. Peo, v. Mulvaney, 286 Ill, 114, 
121 NE 229; State v. Linders, (Mo.) 


246 SW 558. 

11., State v; Bell, 109. Kan: 767, 
201)-P, 1110. 

12. Peo. v. Surace, 295 Ill. 604, 
129 NE 504; State v. Bell, 109 Kan, 
767, 201 P 1110; State v. Wagner, 


(Mo.) 237 SW 750. 

{a] If defendant sent an employee 
to the garage with a stolen car, then 
defendant was in possession. State 
v. Wagner, (Mo.) 237 SW 750. 

[b] Possession of the key to 
garage in which the stolen car was 
stored establishes possession of the 
garage and consequently of the car 
therein. Peo. v. Surace, 295 Ill. 604, 
129 NE 504. 

13. Berry v. State, 87 Tex. Cr. 559, 
223 SW 212. See State v. Lippard, 
183 N. CGC. 786, 111 SE 722 (where 
possession of jack and horn removed 
from stolen car two weeks after theft 
was insufficient to raise presumption 
of guilt). 

14. Com. v. Chester, 77 Pa. Super. 
38 


8, 

{a] “Particularly is this so where 
the property is such as that involved 
in this case an automobile, which 
may be quickly removed from_ the 
place in which it was stolen.” Com. 
v. Chester, 77 Pa. Super. 388, 396. 


15. State v. Kehoe, (Mo.) 220 SW 
61. 
: 16. State v. Linders, (Mo.) 246 
SW 558; State v. Kehoe, (Mo.) 220 
Sw 961. } ’ 

17. See cases infra this section, 

18. See case infra note 19. 

19. State v. Simpson, (Mo.) 237 


Sw 748: Knott v. State, 87 Tex. Cr. 
117, 219. SW 825. 

[a] Where explanation contains 
no contradictions or weakness which 
of themselves would destroy it, the 


the explanation is unreasonable or 
untrue. Knott v. State, 87 Tex. Cr. 
117, 219 SW 825. 

[b] Explanation of codefendant.— 
In a prosecution for the larceny of a 
car, defendant found in joint posses- 
sion of the car with another could 
rely upon such other’s explanation 
as to how the car was stolen and as 
to who was in possession thereof, as 
a Sufficient explanation under the law 
rebutting the presumption obtaining 
from the possession of recently stolen 
property. Montello v. State, 179 Wis. 
170, 190 NW 905. 

[c]. Rule applied.—Where the jury 
believed that defendant’s employer 
had the automobile in his possession 
and that defendant in taking same to 
the repair shop was simply obeying 
the instructions of his employer, then 
defendant satisfactorily accounted 
for his possession. State v. Simpson, 
(Mo.) 237 SW 748, 

20. State v. Jatal, 152 Minn. 262, 
188 NW 284; West v. State, 19 Okl. 
Cr. 355, 198 P 99; Hays v. State, 95 
Tex. Cr. 550, 255 SW 426; Montello v. 
State, 179 Wis, 170, 190 NW 905. 

[a] Where accused is apparently 
in possession of an automobile re- 
cently stolen, and there is evidence 
of facts and circumstances tending 
to connect him more or less indirectly 
with:-the larceny, or tending to show 
that he exercised some claim or do- 
minion over the property, then a 
more or less probable explanation of 
how he came into- possession thereof 
may be disregarded by the jury, and 
he may be found guilty upon the 
strength of Such attendant facts and 
circumstances. Montello vy. State, 
179 Wis. 170, 190 NW 905. 

21. See Criminal Law §§ 2000- 
2614. 

22. See cases infra this section; 
and §§ 1489-1442. 

23. See cases infra this note, 

[a] Reopening case.—Where ac- 
cused in a prosecution for theft of 
an automobile introduced a bill of 
sale evidencing the acquisition by 
him of the car alleged to be stolen, 
it was not error for the trial court 
to allow the prosecution, after both 
sides rested, to introduce two wit- 
nesses testifying that the signature 
on the bill of sale claimed by accused 
to be the bill of sale made to him by 
the party from whom he purchased 


the car was identical in handwriting! Okl. Cr. 688, 189 P 201. 


written by accused on a piece of 
paper in the presence of the jury at 
the request of state’s counsel, such 
testimony being material on behalf 
of the state. Harrod v. State, 93 Tex. 
Cr. 518, 247 SW 1091. = 

_(b] Necessity of proof.—(1) De- 
fendant in a prosecution for the lar- 
ceny of an automobile is not required 
to offer testimony in his defense until 
proof of guilt beyond a reasonable 
doubt has at least prima facie been 
adduced by the state. Montello v. 
State, 179 Wis. 170, 190 NW 905. (2) 
Evidence tending’ to show that the 
commonwealth has knowledge of the 
whereabouts of a stolen automobile 
does not require the commonwealth 
to introduce the automobile in evi- 


dence. Com. vy. Friedman, (Mass.) 
152 NE 60. 
{c] Election between acts.—In 2 


prosecution for larceny of an auto- 
mobile given by its owner to X to 
take to a garage and to leave it there, 
from which X afterward stole it and 
defendant sold it, since the events 
before removing it from the garage 
were relied on to Show the noncon- 
sent of the owner of the car and 
those transpiring thereafter to show 
the relation of the defendant to X, 
a refusal to require the state to elect 
whether it would rely on the taking 
from the owner, the taking from the 
garage or the sale was not erroneous, 
defendant not being thereby preju- 
diced or hindered in properly mak- 
ing his defense. State v. Keelen, 
aoe Or. 172, 203 P 306, 204 P 162, 

24. Peo. v. Miller, 45 Cal. A, 494, 
188 -P 52. 

25. Peo. v. Miller, supra; Peo. v. 
Young, 316 Ill. 508, 147 NH 425; Peo. 
v. Redola, 300 Ill. 392, 138 NE 292- 
State v. Barker, (Mo.) 249 SW 75; 
State v. McBride, (Mo.) 231 SW 592; 
Rowe v. State, 101 Tex. Cr. 635, 276 
SW 907; Berry v. State, 87 Tex. Cr. 
559, 223 SW. 212, 

26. See Criminal Law §§ 2272- 
235214; Larceny §§ 516-529. 

27. State v. Pugliese, 149 Minn, 
126, 182 NW 958; Janes vy. State, 17 
Okl. Cr. 688, 189 P 201. 

28. Peo. v. Carnes, 49 Cal. A, 225, 
192 P 1088; State v. Bartholomew, 116 
Kan. 590, 227 P 366. 

29. State v. Pugliese, 149 Minn. 
126, 182 NW 958; Janes v. State, 17 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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submission of the case to them.°° Similarly it is 
the province of the jury, where the evidence is suffi- 
cient to warrant a submission, to pass upon such 
questions of fact as the ownership of the car,*! the 
identity of defendant,*? the nature of his intent,** 
and whether the felonious intent existed at the time 
of the taking.** 

Identity of motor vehicle. Whether the automo- 
bile found in aceused’s possession, or proved to have 
been disposed of by him, was the identical property 
described in the indictment is for the jury it the 
evidence is sufficient to authorize the submission of 
that issue to them.*° 

Recency or remoteness of possession. The ques- 
tion as to the recency or remoteness between the 
theft and the finding of the ear in the. possession 
of defendant as affecting the inference of guilt is 
usually one of fact for the jury,*® and this is so 
where the possession, although not recent, is coupled 
with such circumstances as might be regarded as 
suspicious.** 

Exclusiveness of possession. Although the general 
rule is that the question whether accused’s posses- 
sion was sufficiently exclusive to raise an inference 
of guilt is one of fact for the jury,** the court may 
properly direct a verdict where the evidence is in- 
sufficient to raise the issue.*? 

The inferences to be drawn from the unexplained 
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possession’? by accused of an automobile recently 
stolen is a matter within the province of the jury.*4 
Such presumption, if it exists at all, is one of fact 
and raises no presumption of guilt as a matter of 
law.*? 

The reasonableness and credibility of the explana- 
tion given by accused as to the manner in which he 
acquired possession of the stolen automobile is a 
matter of fact for the consideration of the jury.*? 

Under a statute authorizing a conviction of an 
attempt to commit the offense charged,** accused in 
a prosecution for larceny of an automobile is not 
entitled to a discharge because the evidence showed 
only an attempt to. commit the offense,#® but the 
court should have left the question of attempt to the 
jury*® or by statutory authority*? it could have 
exercised the diseretion conferred to have discharged 
the jury and direct a trial of defendant upon a 
charge of attempt.*® 

[§ 1440] (3) Instructions—(a) In General. The 
rules as to instructions in criminal cases generally+® 
and more particularly as applied in prosecutions for 
larceny in general®® are applicable on a trial for 
automobile theft.°t In conformity with these rules 
the instructions given should be full and accurate 
and not misleading,®? and should be applicable to, 
and warranted by, the issues and evidence in the 
case.°3 


30. Tractenberg v. U. S., 293 Fed. 
476; State v. Prentice, 192 Iowa 207, 
183 NW 411, 15 ALR 904; Ward v. 
State, 22 Okl. Cr. 325, 211 P 90. 

[a] Evidence held for jury.—(1) 
Generally. Tractenberg v. U. S., 293 
Fed. 476; State v. Prentice, 192 Iowa 
207, 183 NW 411, 15 ALR 904; State 
vy. Bartholomew, 116 Kan. 590, 227 P 
366; State v. O’Brien, 114 Kan. 703, 
220 P 208; Sutton v. Com., 207 Ky. 
597, 269 SW 754; Com. v. Friedman, 
(Mass.) 152 NE 60 (aiding in con- 
ecealment of stolen car); State v. 
Wagener, (Mo.) 279 SW_ 30; State v. 
Simpson, (Mo.) 237 SW 748; State 
v. McCanless, 182 N. C.. 843, 109 SE 
62; Com. v. Fogel, 75 Pa. Super. 446. 
(2) Nature of accused’s connection 
with theft. Nettles v. State, 94 Tex. 
Cr. 303, 250 SW 690. (3) Whether de- 
fendant had participated in_ theft. 
State v. Gouchenour, (Mo.) 225 SW 
690. (4) Whether defendant was an 

“accomplice. State v. Keelen, 103 Or. 
172, 203 P 306, 204 P 162, 164. 

{[b] Demurrer to evidence prop- 
erly overruled.—State v. Bell, 109 
Kan. 767, 201 P1110; State-v. Wag- 
ner, (Mo.) 279 SW 30; State v. Miller, 
292 Mo. 124, 237 SW 498. 

31. [a] Evidence held for jury.— 
State v. West, (Mo.) 246 SW 541. 

32. State v. Pugliese, 149 Minn. 
126, 182 NW 958. 

33. Brennon v. Com., 169 Ky. 815, 


185 SW 489. 


34. West v. State, 19 Okl. Cr. 355, 
TOS eno. ) p 
35. See cases infra this note. 


[a] Evidence held for jury.—State 
v. Bartholomew, 116 Kan. 590, 227 P 
311 Mo. 391, 


366; State v. Wagner, 

279 SW 23; State v. West, (Mo.) 246 
541. 

Bice. State v. Bartholomew, 116 


Kan. 590, 227 P 366; Com. v. Chester, 
77 Pa. Super. 388; Com. v. Dattala, 
77 Pa. Super, 320. ; 

[a] Thus, it was error to instruct 
that the unexplained possession of an 
automobile thirteen days after the 
theft must require a verdict of guilty. 
Com. v. Chester, 77 Pa. Super. 388. 

37. Com. v. Dattala, 77 Pa. Super. 
. See State v. Lippard, 183 N. C. 
786, 111 SE 722 (possession of parts 
of stolen car). 4 

[a] Thus, where the , evidence 
showed that defendant, who was 
found in possession of the stolen au- 
tomobile five months after the theft, 


had failed to comply with the law 
relating to the sale of secondhand 
vehicles, and that an effort had been 
made to efface the numbers of the 
machine, the case was for the jury. 
Com. v. Dattala, 77 Pa. Super. 320. 

38. See Larceny § 526. 

39. State v. Keller, 191 Iowa 740, 
183 NW. 307. 


40. See supra §§ 1434-1437. 

41. U. S.—Tractenberg v. U. S., 
293 Fed. 476. 

Ala.—Stephens v, State, 1 Ala, A. 


159, 55.S 940. 

Cal.—Peo. v. Carnes, 49 Cal. A. 225, 
192 P 1088; Peo.-v. Miller, 45 Cal. A. 
494, 188 P 52. 

Ill.—Peo, v. Sturdyvin, 306 Ill. 138, 
137 NE 593: 

Iowa.—State v. Ivey, 196 Iowa 270, 
194 NW 262. ; 

Kan.—State v. Schaefer, 111 Kan. 
158, 204. P. 765. 

Minn.—State v. Jatal, 152 Minn. 
262, 188 NW 284; State v. Monroe, 142 
Minn, 394, 172 NW 313. 

Mo.—State v. Barker, 296 Mo. 51, 


246 SW 909; State v. Linders, 246 
SW 558. 
Oh.—Doe v. State, 14 Oh. A. 178. 
Okl.—West. v. State, 19 Okl. Cr. 


350,198 P 99. - 

Or.—State v. Keelen, 103 Or. 172, 
203 P’ 306, 204 P 162, 164. 

Pa.—Com, v. Chester, 77 Pa. Super. 
oer Com, v. Dattala, 77 Pa. Super. 

0. 

W. Va.—State v. Powers, 91 W. Va. 
737, 113 SH 912. 

42.5 Ui. )S:—Tractenbergiiv.. Ue Se 
293 Fed. 476. 

Ala.—Stephens v. State, 1 Ala, A. 
159, 55.5 9/40, 

Ill.—Peo. v. Sturdyvin, 306 Ill. 138, 
137 NE 593. i 

Mo.—State v. Linders, 246 SW 558. 

N. C.—State v. Lippard, 183 N. Cc. 
786,°111 SE 722. 

Oh.—Doe vy. State, 14 Oh. A, 178. 

Okl.—West v. State, 19 Okl. Cr. 355, 
198 P99. 

Pa.—Com., v. Chester, 77 Pa. Super: 


388. 
43. Cal.—Peo. v. Carnes, 49 Cal. A. 
225, 192 P 1088. 
Jatal, 152 Minn. 


Minn.—State v. 
262, 188 NW 284. 

Mo.—State v. Wagner, 311 Mo. 391, 
279 SW 23; State v. Linders, 246 SW 
558. 

Pa.—Com. v. Chester, 77 Pa. Super. 
388; Com. v. Dattala, 77, Pa. Super. 


320. 

Tex.—Jacobs v. State, 92 Tex. Cr. 
361, 243 SW 911. 

Utah.~State v. Hitesman, 58 Utah 
262, 198 P 769. 

44, See statutory provisions, 
Saas v. Olson, 59 Utah 549, 
46. State v. Olson, supra. 


47. See statutory provisions, 

48. State v. Olson, 59 Utah 549, 
205 sPsrs out 

49. See Criminal Law §§ 2353- 
2496. 

50. See Larceny §§ 530-570. ~ 

51. See cases infra this section 
and § 1441. 

52. See cases infra this note and 
section. 

{a] Instructions held _ smfficient, 


proper, or not erroneous.—(1) As to 
burden of proof, presumption of inno- 
cence, and reasonable doubt. State vy. 
Lyle, 296 Mo. 427, 246 SW 883; New- 
comb v. State, (Okl. Cr.) 213 P 900; 
Jackson y. State, 22 Okl. Cr. 338, 211 
P 1066; Com. v. Fogel, 75 Pa. Super. 
446. (2) As to presentation of issues. 
Clay v. State, 85 Tex. Cr. 128, 210 SW 
968. (3) As to consideration of ac- 
complice’s testimony. State v. West, 
(Mo.) 246 SW 541. (4) As to manner 
of determining credibility of wit- 
nesses and the weight of such testi- 
mony. State v. Hatters, 184 Iowa 
878, 169 NW 1138. (5) As to defend- 
ant’s ‘intention permanently to con- 
vert automobile to his own use. Stil- 
well v. Peo., 70 Colo. 55, 197 P 239. 
(6) As to punishment. Johnson vy. 
State, 24 Ga. A. 145, 100 SE 235. (7) 
An instruction hypothetically stating 
the facts necessary to authorize 4 
conviction. State v. West, supra. (8) 
As to defendant’s punishment. State 
v. Lyle, 296 Mo, 427, 246 SW 883. 

53, See cases infra this note, 

[a] Evidence held insufficient to 
warrant instructions.—(1) As to alibi. 
Hamilton v. State, 82 Tex. Cr. 544, 
200 SW 155. (2) As to defendant's 
ownership of stolen automobile. Peo, 
v. Groenig, 57 Cal. A. 495, 207 P 509. 
(3) To call for an instruction that 
defendant was not guilty if he took 
the car when so drunk as to be in- 
capable of entertaining a felonious 
intent. Brennon v. Com., 169 Ky. 815, 
185 SW 489. : 
~ [b] Imstructions held erroneous,— 
Collins v. State, 82 Tex. Cr. 24, 198 
Sw 143. : 
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Requested instructions which are too involved,** 
or which exclude or ignore issues, defenses, or evi- 
dence,®® or are inacecurate,°® or which are covered by 
other charges given,®” or invade the province of the 
jury,°® are properly refused. 

Persons liable.®® | Where there is no evidence that 
the theft was committed by defendant in concert 
with others, the jury should be instructed that de- 
fendant could not be convicted unless he personally 
stole the automobile.6° However, where the evi- 
dence sufficiently shows that two or more persons 
were engaged in the commission of the larceny, an 
instruction on the law of principals and acces- 
saries®* and as to the nature and effect of a 
conspiracy®? is warranted, but such an instruction 
is erroneous where there is no evidence relating 
thereto.°* ; 

Conspiracy. Where in a prosecution for auto- 
mobile theft evidence of other crimes committed in 
pursuance of the same conspiracy was admitted, an 
instruction as to what was necessary to prove a 
conspiracy and what might properly be shown if it 
existed is proper,®* but, as it is an incidental and 
collateral matter and not an essential element of the 
crime,°> a failure to instruct in this respect is not 
error.°® 

Other offenses. Although the court should not 
charge concerning any offense not included in that 
for which accused is on trial,°? where evidence of 
the commission of an entirely separate and distinct 
offense was admitted to show motive, intent, and the 
like,®* the court should by instructions to the jury 
expressly and clearly limit such evidence to the 


[c] Requested instructions im- 


properly refused.—Hunt v. State, 89 [b] 


[42 C.J.] MOTOR VEHICLES 


ner, (Mo.) 279 SW 30. 
Instructions erroneously re- 


(§§ 1440-1441 


particular phase of the case to which it is relevant 
and the purpose for which the jury may consider 
Thi 

Circumstantial evidence.”° Where the evidence 
relied on for conviction 1s wholly circumstantial, an 
instruction as to the nature and effect of cireum- 
stantial evidence should be given"! and a failure so 
to instruct constitutes error,’? but where a convic- 
tion is not sought on circumstantial evidence alone, 
it is not error to refuse to give such an instruc- 
tion.*3 

Identity of vehicle.”* Accused is entitled to an 
instruction that he can be convicted of stealing only 
the motor vehicle described in the indictment and 
identified on the trial as belonging to the person 
alleged to be the owner.*® 

[§ 1441] (b) Possession of Recently Stolen Motor 
Vehicles.*° Where the prosecution relies upon eyi- 
dence showing recent exclusive possession by accused 
of an automobile proved to be stolen, the court 
should instruct the jury concerning the inference 
which they may properly draw from the circum-— 
stanee,’’ but such an instruction is improper where 
the evidence failed to show that defendant ever had 
exclusive or personal possession of the automobile 
in question.*® 

Explanation of possession. Where there is evi- 
dence tending to explain the possession by defendant 
of the stolen automobile, the trial court should give 
proper instructions covering this theory of defense," 
and such a theory is not covered by an instruction 
relating wholly to inferences of fact arising from 
unexplained possession.®° 


{[b] Instructions held proper or 
not erroneous.—State v. Ivey, 196 


Tex. Cr. 211, 230 SW 406. fused.—State v. Simpson, (Mo.) 237| Iowa 270, 198 NW 262; : 
fd] Requested instructions prop-|SW 748. ; ters, 184 Towa 878. 169 PE 
erly refused.—State v. Miller, 292 Mo. 63. State v. Simpson, supra. son v. State, 22 OKl. Cr. 338, 211 P1066 
124, 237 SW 498. [a] Evidence held insufficient to 72. State v. Lyle, 296 Mo, 427, 246 
[e] Variance between allegation | warrant instruction. — Danzley v.|SW 883; State v. Miller, 292 Mo. 124 
and proof.—West vy. State, 19 Okl. Cr. eae 25 ee eee e ue State | 237 SW 498. , : . 
355, 198 P99. Vv. agner oO. 750. 73. State v. Lyl 
[7] Tarceny or larceny by baile; 93 et etate v. Kolafa, 291 Mo. 340,| SW 883. yle, 296 Mo. 427, 246 
—State v. Dooley, 102 Or. A i 74, Ydentity of pr 
304. 65. State v. Kolafa, supra. see Larceny § 537.7) emerauly 
54. Fox v. State, 17 Ala. A. 559, 66. State v. Kolafa, supra. 75. Hunt vy. State, 89 Tex. Cr, 89 
87 S 621 [certiorari den 205 Ala. 74, fa nee cases ees eae note, 229 SW 869. : E , 
87 S 623]. a arceny and statutory tres- 76. Prosecution for 1 es 
‘55. Fox v. State, supra; Clark v.| pass.—Where, in a prosecution for| erally see Larceny §8 56a noe sar 
State, 23 Ariz. 470, 204 P 1032; State|the larceny of an automobile, the 77. See cases infra this note and 
vy. Keelen, 103 Or. 172, 203 P 306, 204) State’s evidence tended to show that | section. ‘ 
P 162, 164; State v. Wagner, (Mo.) | defendant stole the car while defend- [a] Evidence held to warrant in- 


279 SW 30. 


56. Leeray v. State, 92 Tex. Cr. 
293, 242 SW 1059. 
57. Tractenberg v. U. S., 293 Fed. 


476; Fox v. State, 17 Ala. A. 559, 87S 
621 [certiorari den 205 Ala. 74, 87S 
623]; State v. Wagner, (Mo.) 279 SW 
30; State v. Simpson, (Mo.) 237 SW 
748; Seebold v. State, 89 Tex. Cr. 563, 
232 SW 328; Smith v. State, 83 Tex. 
Cr, 485, 203 SW 771. 

58. West v. State, 19 Okl. Cr. 355, 
198 P 99. 

Responsibility for: 
generally see Criminal Law 

§ 2370. 

Larceny see Larceny § 558 
State v. Simpson, 
Sw 748. 

Gl. See cases infra this note. 

[a] Evidence held sufficient to 
warrant instructions.—(1) As to aid- 
ing and abetting generally. State v. 
O’Brien, 114 Kan. 703, 220 P 208; 
State v. Skeen, 182 N. C. 844, 109 SH 
71. (2) As to liability as principal. 
Peo. v. Groenig, 57 Cal. A. 495, 207 P 
502; Torrence v. State, 85 Tex. Cr. 
310, 212 SW 957; Hamilton vy. State, 
82 Tex. Cr. 544, 200 SW 155. 


(Mo.) 237 


ee. See cases infra this note; and 
notes 63-66. 
{a] Evidence held sufficient to 


warrant instructions.—State’v. Wag- 


ant’s evidence was contradictory, the 
question whether hé was guilty of a 
trespass under a special act (L. 
[1917] e¢ 149) providing against de- 
facing, injuring, molesting, driving, 
or attempting to drive any automo- 
bile for jay riding or any other pur- 
pose, was not raised and did not re- 
quire a submission under instruction. 


ere v0 State, (19° Okl. ‘Cr.7355, }198 
[b] Larceny and unlawful using. 


—In a prosecution for the larceny of 
an automobile, it was not error to 
refuse specially to charge a violation 
of Act (1920) No. 91, prohibiting the 
use of an automobile without the 
owner’s consent, such offense being 
different from the one tried, and a 
verdict therefor, if given, not being 
responsive to a charge of larceny. 
paere v. Hughes, 155 La, 271, 99 

Sere ee supra § 1432. . 

e immerman vy. State, 190 ; 

537,' 180 NE) 235: ae 

70. Circumstantial evidence gen- 
erally see Criminal Law 8§ 2433-2437. 

71. State v. Miller, 292 Mo. 124, 
237 SW 498; Jackson y. State, 22 Okl. 
Oreo Sparel OOO 

[a] Evidence held to: require in- 
structions.—State v. Linders, (Mo.) 
246 SW 558. 


struction.—State v. Davis, 189 Iowa 
1210, 179 NW 514; State vy. i 
Gta? 231 SW 592. tot 
dence held sufficient to 
warrant instruction.—State y. 
(Mo.) 220 SW 961. ea 
{c] Instructions held sufficient, 
proper, or not erroneous.—Tracten- 
berg v. U.S., 293 Fed. 476; Garner vy. 
State, 26 Ga. A. 650, 107 SE 167; Peo 
v. Sturdyvin, 306 Ill. 138, 187 NE 593: 
Zimmerman v. State, 190 Ind. 537, 1306 
NE 235; State v. Schaefer, 111 Kan. 
153, 204 P 765; State v. Jatal, 152 
Minn. 262, 188 NW 284; State v. Tin- 
dall, 121 S. C. 275, 113 SE 691; See- 
te v. State, 89 Tex, Cr.'563, 232 SW 
[ad] Instructions held insufficient 
or erroneous.—State v. Ivey, 196 
Iowa 270, 194 NW 262; State v. Wag- 
ner, (Mo.) 237 SW 750; State v. Lip- 
pard, 183 N. C. 786, 111 SE 722; Doe 
Me Seca s ak ee A. 178; State v. 
eelen, “Or, 172, (203 Pp 2 
162, 164. ape 
8. Peo. v. Clark, 301 Ill. 428, 134 
NE 95; Peo. v. Mulvaney, 281 ; 
121 NB 288, a y 6 Ill. 114, 
i ackson v, State, 22 Okl. Cr. 
338, 211 P 1066; Hunt v. State, 89 
pee ne ae 229 SW 869. 
a ackson y. State, 22 Okl. s 
338, 211 P 1066. Mh 
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[§ 1442] (4) Verdict and Judgment.*: The gen- 
eral rvie that the verdict must be responsive to the 
offense charged in the indictment*? applies.8? 

Charging of larceny and receiving.*+ Where an 
indictment contains two counts, the first charging 
accused with stealing an automobile, and the second 
with buying and receiving the automobile knowing 
it had been stolen, both offenses being felonies, a 
general verdict of guilty cannot be sustained where 
there is no evidence supporting the charge in the 
second count,®> unless that count was withdrawn 
from the consideration of the jury.*® 

Finding as to guilt as principal. Where the jury 
could have found either that defendant stole the 
automobile or that he was in collusion with the 
actual thief aiding and abetting him, although not 
personally present at the taking, the jury in render- 
ing a verdict of guilty is not required affirmatively 
to specify whether defendant himself stole the auto- 
mobile.*? 

Finding as to value.*® A general statute provid- 
ing that upon conviction of one charged with larceny 
the jury shall declare in their verdict theevalue of 
the property®® has been held not to apply where a 


81. Verdict in prosecutions for lar-| state the value 
ceny generally see Larceny §§ 571-—/| Stolen). 
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special statute makes it an offense to steal an auto- 
mobile of any value.% 

Judgment. Under general rules®! the judgment 
must be in pursuance of the verdict.°? 

[§ 1443] 1. Sentence and Punishment. In some 
jurisdictions the enactment of a special automobile 
larceny statute with a provision penalizing its viola- 
tion withdraws the offense from the operation of the 
penalty provisions of the general larceny statute,°* 
but in other jurisdictions the offense is punishable 
under the general larceny statute notwithstanding 
the enactment of a special statute pertaining to the 
theft of automobiles.°* The punishment imposed 
must not be excessive®> and, where the court is so 
authorized, it may take into consideration prior 
convictions in imposing sentence.°* Where the 
amount of punishment for the offense is within the 
discretion of the jury,®’ it is incumbent upon, and 
proper for, the state to introduce evidence to guide 
the jury in assessing the punishment.°® i 

[§ 1444] m. New Trial. The general rules govern- 
ing the right of accused to a new trial? apply.* 
Thus a defendant is not entitled to a new trial 
because of the failure of the jury to declare the 
of the property|] Tex. Cr. 364, 174 SW 1049; Howard 


580. 
82. Responsiveness: 
Generally see Criminal Law § 2587. 


In prosecutions for larceny see Lar- 


ceny § 571. 
- 83. See cases infra this note. 

[a] Werdict held responsive.—A 
verdict of guilty of “stealing a motor 
vehicle ...in manner and form as 


charged” is responsive to an indict- 


ment charging the larceny of an “au- 
tomobile.” Peo. v. Surace, 295 Ill. 
604, 610, 129 NE 504. 

[b] 
A verdict for 
of using an automobile without con- 


sent of the owner would not be re- 


sponsive to the charge of larceny. 
oe v. Hughes, 155 La. 271, 99 S 
1s 
84. Prosecution for larceny gen- 
erally see Larceny § 575, 
Ga. A. 629, 


85. Brooks vy. State, 27 
109 SE 548. 
[a] The fact that the jury fixed 


one sentence only, which was a sen- 
tence that could have been imposed 
if the defendant had been found 
guilty under the first count only, does 
not preclude a new trial. For, “while 


the punishment fixed was moderate 


and well within the limits of the pun- 
ishment prescribed for the offense 
charged in the first count, it was not 
the lightest punishment which the 
jury could have fixed for that offense, 
and it is possible, and not an unrea- 
sonable supposition, that they might 
have made the sentence lighter if 
they had not found the defendant 
guilty of both of the separate and dis- 
tinct felonies charged in the jindict- 
ment.” Brooks y. State, 27 Ga. A. 
629, 631, 109 SE 548. 

86. Brooks v. State, supra. 

87. State v. Jatal, 152 Minn. 262, 
188 NW 284. 

88. Prosecution for larceny gen- 
erally see Larceny § 578. 


89. See statutory provisions. 
. ot Serra v. State, 14 Oh. A. 
52. 

[a] Hence, in a prosecution for 


larceny of an automobile, the fact 
that the jury in their verdict failed 
to declare the value of the automo- 
bile which defendant was convicted 
of stealing does not entitle him to a 
new trial. Serra v. State, 14 Oh, A. 
252. But see Doe v. State, 14 Oh. A. 
178 (holding that the trial court in 
overruling a motion for a new trial 
based upon the same grounds com- 
mitted reversible error, as it was 
essential, by virtue of the afore- 
mentioned statute that the verdict 


Verdict held not responsive.— 
the statutory offense 


v. State. 76 Tex. Cr. 347. 174 SW 824; 

Grade of offense as dependent on 
value see supra § 1410. 

91. Judgment: 

Generally see Criminal Law § 3000 
et seq. 
In prosecution for larceny see Lar- 

ceny § 580, 

92. Link v. State, (Okl. Cr.) 226 
P 882, 

[a] For example, where in a pros- 
ecution for larceny of an automobile 
the jury returned a verdict finding 
defendant guilty as charged in the 
information, a judgment rendered on 
the verdict that defendant was guilty 
of the crime of conjoint robbery is 
void. Link y, State, (Okl. Cr.) 226 
P 882. 

93. See cases infra this note; and 
note 94 [b] (1). 

[a] In Oklahoma, the punishment 
for felonies prescribed by the general 
statute (Comp. St. [1921] § 1507) 
cannot apply to automobile theft for 
the reason that the punishment for 
this offense is differently prescribed 
by the automobile larceny statute 
(Comp, St. [1921] § 2120; L. [1919] 
ec 102). Williams v. State, (Cr.) 215 
P 438; Gilbert v. State, (Cr.) 214 P 
936; Newcomb v. State, (Cr.) 213 P 
900; Jackson v, State, 22 Okl. Cr. 338, 
211 P 1066. 

94 See cases infra this note. 

{a] In Illinois the provision of the 
Motor Vehicle Law (Motor Vehicle 
Act § 39) attempting to provide a 
punishment for the stealing of a 
motor vehicle being void (see supra 
§ 1402 note 30 [c]), the punishment 
for the offense is governed by the 
general provisions of the Criminal 
Code. Peo. v. Clark, 301 Ill. 428, 134 
NE 95. 

[b] Im Texas (1) under an earlier 
statute (Acts 33rd Leg. c 100 § 1) 
which provided that anyone who 
Shall steal any motor vehicle worth 
over thirty-five dollars shall be im- 
prisoned in the county jail for not 
less than six months nor more than 
one year. the theft of an automobile 
worth more than thirty-five dollars 
was punishable as a misdemeanor 
thereunder and not under the general 
statute relating to the theft of prop- 
erty worth over fifty dollars by 
which a penitentiary sentence was 
authorized in view of Pen. Code 
(1911) art 1842. providing that the 


articles of the Code prescribing the 


penalty for theft of property worth 
over fifty dollars do not apply to the 


theft of any particular property 
where the punishment is specially 
prescribed. Greenwood vy. State, 76 


Sparks v. State, 76 Tex. Cr. 263, 174 
SW 351. (2) But this statute was 
later amended (legislature of 1915, 
amending Vernon Pen. Code art 
1259a, approved Mar. 22, 1915) by 
striking from the special statute the 
words “shall steal” thereby bringing 
the theft of an automobile of a value 
in excess of fifty dollars within the 
general larceny statute permitting 
punishment as for a felony. Espalin 
vi | State; 90) Tex. 'Cr./ 625, 2370 SW) 
274, (3) “The Legislature... as 
soon as its attention was called to 
that decision [Sparks v. State, 
supra] it immediately amended the 
law, eliminating the words ‘shall 
steal’ and leaving it as we now find 
it in the Code. This amendment was 
approved on March 22, 1915, within 
a month after the decision in the 
Sparks Case had been delivered. 
With that history of the legislation 
incident to this subject, we may 
properly conclude that as soon as the 
attention of the Legislature was 
called to the effect of the law passed: 
by it at the previous session. it im- 
mediately eliminated the words upon 
which the opinion was based; from 
which we could reasonably conclude 
that it never intended any such 
thing in the first instance.” Hunt 
v. State, 89 Tex. Cr. 89, 98, 229 SW 


869. 

95. Murray v. State. (OkKl. Cr.) 217 
P 891 (fifteen years imprisonment 
reduced to ten years). 

96. Tractenberg v. U. Si, 293 Fed. 
476. 

{a] Suspended sentence.—In a 
prosecution for automobile theft, tes- 
timony that in return for information 
given police officer leading to re- 
covery of automobile the _ officer 
promised to use his influence to Sse- 
cure a suspended sentence is not ad- 
missible on the issue of suspended 
sentence. Snyder v. State, 90 Tex. 
Crt) 1382, P2344 Siwar 763 

Restitution of stolen property see 
Larceny §§ 585-595. 

97. See statutory provisions. 

96. Snyder v. State, 90 Tex. Cr. 
182, 234 SW 76. 

99. See Criminal Law §§ 2615- 


2699, 

1. See cases infra this note and 
section. 

[a] Motion for new trial must be 


sworn to.—A motion for a new trial 
on the ground of newly-discovered 
evidence must be sworn to and can- 
not be otherwise considered on ap- 
peal. Hays v. State, 95 Tex. Cr. 550, 
255 SW 426. 
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value of the automobile which defendant was con- 
victed of stealing where he objected to, and suc- 
ceeded in keeping from the jury, the evidence which 
would have enabled the jury to make the determina- 
tion,” at least where the grade of the offense was 
not, under the statute, dependent upon the value of 
the property stolen.? So a motion for a new trial 
on the ground of newly discovered evidence will not 
be granted where it is not sufficient or likely to 
change the result.* 

[§ 1445] n. Appeal and Error. Review in prose- 
cutions for the theft of motor vehicles is governed 
by the general principles applicable to prosecutions 
generally,’ as, for example, that a conviction will 
not be reversed for error which has not been preju- 
dicial to accused.® 

[§ 1446] 26. Loitering Seeking Employment. 
Automobiles used for hire and for which their 
owners have public hack licenses are within the 
meaning of a police regulation against loitering 
upon the street of vehicles for hire seeking employ- 
ment.’ The owner of the vehicle who knowingly 
permits the violation of the law may be responsible 
criminally, although the driver in charge of the 
vehicle may also have been responsible.2 Under a 
statute making it an offense for the driver of a 
motor vehicle to loiter upon public streets and ave- 
nues, conviction is improper where the proof shows 
that the vehicle was standing at the time of the 
driver’s arrest upon the private property of a rail- 
road company where it had a right to be under a 
contract between the owner of the taxicab and the 
railroad company. Taxicab drivers ordered by a 
railroad company not to park their vehicles upon 
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[§§ 1444-1448 


its premises for a longer time than would be neces- 
sary to discharge their passengers cannot be con- 
vieted of the offense of trespass upon real estate 
under a statute which relates to an actual trespass — 
ab initio and not with a constructive trespass 
created by an act of entry, originally lawful but 
made unlawful by a tortious act committed after 
entry.?° 

[§ 1447] 27. Maliciously Damaging; Malicious 
Mischief.1! In accordance with the principles relat- 
ing to malicious mischief generally,’” malicious in- 
jury to a motor vehicle is an offense.'? It has been 
held that a person is guilty of malicious mischief 
where, while using the car of another, and regard- 
less of the rights of the owner, he operates it in 
such a reckless manner as to wreck or seriously 
damage it.14 Under a statute punishing anyone who 
shall purposely and maliciously change. the gears of 
a standing motor vehicle to a position other than 
that in which it was left by the owner,’ one who, 
having been employed to repair a motor vehicle, 
places the car in gear in order to operate it is not 
guilty of.the offense contemplated, although in try- 
ing out the car he takes third persons for a ride.'® 


In General. In many jurisdictions statutes have 
been enacted requiring the operator of a motor vehi- 
cle who injures the person or property of another 
to stop, to give assistance, to make known his name 
and address, to report the accident to the proper 
authorities, or the like, and providing a penalty for 
a failure so to do;** and the validity of such statutes 
has been sustained.t® Such a statute creates but one 
criminal offense, although it may require the per- 


2. Serra y. State, 14 Oh, A. 252. 
3. Serra v. State, supra. 
4 Bird v. State, 26 Ga. A. 47, 105 


SE 456; Berry v. State, 87 Tex. Cr. 
569, 223 SW 212. 
[a] Application of rule.—On a 


trial for theft of an automobile de- 
scribed in the indictment as a 1918 
model, newly-discovered evidence 
that the only car sold to the prose- 
cuting witness by a certain dealer 
was a 1917 model did not require a 
new trial. Bird v. State, 26 Ga. A. 
47, 105 SE 456. 

5. See cases infra this note, 

[a] Necessity and scope of objec- 
tion to instructions in lower court.— 
(1) In a prosecution for stealing an 
automobile the failure to charge that 
the automobile must have _ been 
“fraudulently” taken from the owner, 
the court having used the word ‘‘un- 
lawfully,” is not a fundamental error 
ealling for reversal in the absence of 
an objection at the time, as required 
by statute... Hays v. State, 95 Tex, 
Cr. 550, 255 SW 426. (2) Where evi- 
dence relating to the larceny of an- 
other car under the same conspiracy 
was admissible and accused objected 
to such evidence solely because he 
had been tried and acquitted of such 
larceny, but made no objection oth- 
erwise and made no request that the 
same should be limited to the pur- 
pose of proving such plan, he cannot 
in a court of error complain that the 
trial court erred in not limiting such 
evidence to the purpose stated. Pat- 
terson v. State, 96 Oh. St. 90, 117 NE 
169, LRA1918A. 583. 

Appeal, error, and certiorari in 
criminal prosecutions generally see 
Criminal Law §§ 3258-3778. 

6 Thayer v. State, 15 Okl. Cr. 412, 
iL Cy{ 1 B4 Ssfehn be 

[a] Admission of evidence.—Peo. 
v. Sturdyvin, 306 Ill. 138, 137 NH 593; 
Myers v. State, 137 Md. 496, 113 A 92; 
Holingshead vy. State, 21 Okl. Cr. 306,) 
207 P 104; Garsee v. State, 96 Tex. 


Cr, 532, 258 SW 474; Harrod v. State, 
93 Tex. Cr. 518, 247 SW 1091; Snyder 
v. State, 90 Tex. Cr, 182, 234 SW 76; 
Berry v. State, 87 Tex. Cr. 559, 223 
SW 212; Houser v. State, 87 Tex. Cr. 
296, 222 SW 240. 

[b] Argument of counsel.—Peo. v. 
Young, 316 Ill. 508, 147 NE 425. 

{c] Comments of court.—Com. v. 
Fogel, 75 Pa. Super. 446. 

{d] Giving of instructions.—Peo. 
v. Carnes, 49 Cal. A, 225, 192 P 1088; 
Peo. v. Sturdyvin, 306 Ill. 138, 137 NE 
593; Peo. v. Surace, 295 Ill. 604, 129 
NE 504; State v. Kolafa, 291 Mo. 340, 
236 SW 302. 

[e] Omission of instructions. — 
State v. Bratcher, 105 Kan. 5938, 185 
P 734. 

7. Gassenheimer v. District of Co- 
lumbia, 26 App. (D. C.) 557. 

{a] A licensed automobile used 
for hire may be described as a “hack’”’ 
in an information for a violation of 
regulations in respect to the carriage 
of passengers where it is provided 
therein that every vehicle licensed 
thereunder shall be considered a 
hack. Gassenheimer y. District of 
Columbia, ‘26 App. (D. C.) 557. 

8. Gassenheimer y, District of Co- 
lumbia, supra. 

9. Reamy v. District of Columbia, 
55 App. (D. C.) 359, 273 Fed.i323 

10. Pennsylvania R. Co. v. Fucello, 
91 N. J. L. 476, 1038 A 988. 

11. Obstruction of highway as 
criminal offense see Highways §§ 402, 
403. 

Wrongful removal of parts 
infra § 1541. 


see 


12. See Malicious Mischief 38 C. J. 
p 356. 
13. Williams v. State, (Fla.) 109 


S 805; State. v. Abney, 109 S. C. 102, 
95 SE 179; Collier v. Gom., 146 Va. 
264, 135 SE 680. 

[a] Forcing automobile into ditch. 
—Where defendant maliciously op- 
erated his’ automobile so as to cause 
another automobilist to turn his car 


into the ditch, defendant may be 
found guilty of malicious mischief. 
State v. Abney, 109 S. C. 102, 95 SE 


LGD 

14. State v. Davis, 88.S. C. 229, 70 
SE 811, 34 LRANS 295. 

15. See statutory provisions. 

16. Welch v. State, 81 Tex. Cr. 192, 
194 SW 400. 


17. See statutory provisions. 
18. See cases infra this note. 
[a] Giving information.—(1) A 


statute requiring the driver or occu- 
pant of a motor vehicle striking an- 
other to give certain information as 
to the number of the vehicle, and the 
name and address of the driver, the 
owner and the passengers, is not un- 
constitutional as compelling the per- 
son of whom such information is de- 
manded to be a witness against him- 
self in a criminal case. Woods v. 
State, 15 Ala. A, 251, 73 S 129; Peo. 
v. Fodera, 33 Cal. A. 8, 164 P 22; Peo. 
v. Diller, 24 Cal. A. 799, 142 P 797; 
Ex p. Kneedler, 243 Mo. 632, 147 SW 


983, 40 LRANS 622, AnnCasi1913C 
923; State v. Sterrin, 78 N. H. 220, 
98 A 482; Peo. v. Rosenheimer, 209 


N. Y. 115, 102 NE 530, 46 LRANS 977, 
AnnCas1915A 161. Compare Stalling 
v. State, 92 Tex. Cr. 354, 243 SW 990 
(dictum). (2) Such a statute is a 
reasonable exercise of the _ police 
power (Peo. v. Diller, supra; Hx p. 
Kneedler, supra), (3) attaching cer- 
tain conditions to the privilege of 
operating a motor vehicle upon the 
highways (Ex p. Kneedler, supra; 
State v. Sterrin, 78 N. H. 220, 98 A 
482; Peo. v. Rosenheimer, 209 N. Y. 
115, 102 NE 5380, 46 LRANS 977, Ann 
Casi915A 161). 

{b] Rendering aid.— A _ require- 
ment that the operator of a motor 
vehicle in case of an accident shall 
render to the person injured all 
necessary assistance means all the 
aid which would reasonably appear to 
him as an ordinary person at the 
time to be necessary, and aS So con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1448-1451] 


formance of several separate acts.1® 

Grade of offense. A statute making it a felony 
for the driver of an automobile striking any person 
or vehicle to fail to stop, give his name, and render 
assistance, 1s not inconsistent with the provisions 
of a later statute making it a misdemeanor for the 
driver in such ease to fail to stop and give his name, 
as to the portion requiring the giving-of assistance; 
and therefore a driver indicted for failure to give 
assistance to an injured person can be convicted 
and punished as for a felony.?° . 

[§ 1449] b. Essentials of Offense. The duty im- 
posed upon the driver of a motor vehicle, who has 
caused injury to another, is primarily to be deter- 

ined from the provisions of the statute;* and 
where several distinct acts are required of him, the 
omission of any one or more of them constitutes a 
violation.22_ In such a statute, the imposition of the 
duties prescribed upon a driver ‘‘causing’’ an injury 
relates to the physical cause of the injury involved, 
rather than to the legal responsibility therefor.?* 
In general, it does not matter whether the person 
accused caused the injury by a culpable act or 
whether it occurred through pure accident,?* nor 
what kind of property was injured,?> nor what par- 
ticular injury was caused,?° except as bearing upon 
the duty created by some statutes of rendering 
necessary assistance.” 

Knowledge or intent. Knowledge by the driver 
that he has struck or injured another’s person or 
property is necessary to the offense,?* even though it 
is not expressly so provided by the statute.?® 
when he knows that a collision: has occurred, the 
obligation is upon him to ascertain whether any 
injury has resulted therefrom,*° and he has no right 
to rely on a false statement of ,another who goes 


MOTOR VEHICLES 


But 


[42 C.J.] 1385 
ignorance of the extent of the injuries inflicted gov- 
ern his guilt or innocence.’ However, where the 
offense prescribed by the statute is knowingly leav- 
ing the place of an accident without disclosing his 
name and address, one cannot be said ‘‘knowingly’’ 
to fail to comply with the statute when he, remain- 
ing at the place where his own automobile has been 
disabled by the accident, sends back a messenger 
with instructions to make such disclosure, and in 
good faith believes the messenger has done so, al- 
though in fact he has not.** A requirement that the 
driver ‘‘make himself known’’ uses the words in 
their ordinary sense, and means that he must dis- 
close his identity, and show or make known to some 
person or persons in the vicinity who he is, his name, 
and where he may be found.** 

[§ 1450] c. Persons Liable. Unless otherwise pro- 
vided, such a statute applies only to the operator of 
the motor vehicle,*® and does not create any liability 
on the part of an owner who is not the operator ;*° 
if, however, the owner is present and the vehicle is 
being operated under his control, he is liable for 
noncompliance with the statute,*? unless the opera- 
tor disobeys his instructions.** A passenger in a car 
may be guilty of a violation of the statute when he 
knows of an accident and urges the driver not to 
stop, thus aiding and abetting the commission of 
the crime.°*® 

[§ 1451] d. Defenses. The fact that an injured 
person is unconscious and so unable to receive the 
information required by the statute to be given 
him,?° or is dead and therefore not in need of assist- 
ance,* does not excuse the failure of the driver to 
stop or to comply with other provisions of the 
statute. The operator of a motor vehicle is not 
relieved from the obligation imposed by statute to 


back to ascertain what has occurred;*! nor can his 


strued is not invalid for indefinite- 
ness. Scott v. State, 90 Tex. Cr. 100, 
233 SW 1097, 16 ALR 1420. 

[c] Subject and title.-—The inclu- 
sion of provisions, relative to the 
duty of a driver after the accident, 
in a statute, the purpose of which as 
expressed in its title is to regulate 
the use and operation of automobiles 
on public highways, does not invali- 
date it as embracing more than one 
subject, contrary to the requirements 
of the constitution. Mosier v. State, 


90 Tex. Cr. 136, 234 SW 225. 
19. Com. v. Zeitler, 79 Pa. PUDer, 81. 
20. Peo, v. Finley, 27 Cal, A. 291, 
149 P 779. bee 
21. See statutory provisions. 


22. Com. vy. Zeitler, 79 Pa. Super. 
81. Compare to the same effect State 
vy. Smith, 29 R. I. 5138, 72 A 710. 


23. State v. Verrill, 120 Me. 41, 
112 A 673. 

24. State v. Hudson, 3814 Mo. 599, 
285 SW. 733. 

25. State v. Hudson, supra. 

26. Wolff v. Com., 211 Ky. 62, 276 
SW 1067; State v. Hudson, 314 Mo. 


599, 285 SW 733. 

27. See statutory provisions. 

28. Ala.—Woods v. State, 15 Ala. 
Ano To) Ss) 129) 

Cal.—Peo. v. Graves, 74 Cal. A. 415, 
240 P 1019; Peo. v. Fodera, 33 Cal. IN: 
8, 164 P 22. 

Mass.—Com. v. Horsfall, 213 Mass. 
232, 100 NE 362, AnnCasl914A 682. 

Vi— Peo. ve, Curtis, 217: IN. NG 
304, “412 NE 54, AnnCas1917E 586. 
Oh.—Henry v. Cleveland, 27 O. C. 


Aas 2h. 
Pa.—Com. v. Ebersole, 2 Pa. Dist. 
& Co. 782. 


Tex.—Goforth v. State, 92 Tex. Cr. 
200, 241 SW 1027; Stalling v. State, 
90 Tex. Cr. 310, 234 SW 914; Scott v. 
State, 90 Tex, ‘cr. 100, 233 SW 1097, 


16 ALR 1420. 
Ont.—Robertson v. McAllister, 5 


DomLR 476, 19 CanCrCas 441. 

[a] “The ‘knowledge’ of injury to 
person or property, within the mean- 
ing of the statute requiring the op- 
erator of a motor vehicle to stop, 
does not mean an absolute, positive 
knowledge; but if injury is inflicted 
under such circumstances as would 
ordinarily superinduce the belief in 
a reasonable person that injury 
would flow or had flown from the 
accident or collision, then it is the 
duty of the motor operator to stop 
his vehicle.” Woods y. State, 15 Ala. 
A.p251; 73'S: 129, 130) 

[b] Rule applied.—-Under a stat- 
ute providing that if an accident oc- 
curs owing to the presence of a mo- 
tor vehicle on the highway, the op- 
erator in charge thereof shall give 
his name and address, ete., to the 
persons sustaining loss or injury, a 
conviction will be quashed where the 
motor vehicle driven by defendant 
grazed the wheel of a buggy with 
sufficient force to loosen two of its 
spokes, when it appears upon the 
trial that defendant did not know of 
such injury, although he had reason- 
able means of discovering it. Robert- 
son v. McAllister, (Ont.) 5 DomLR 
476, 19 CanCrCas 441. 

297 Peo. “va Kodera, seo Galt, -Ale Ss, 
164 P 22: Com, v. Bbersole, 2 Pa. 
Dist. & Co. 782; Goforth v. State, 92 


Tex. Cr. 200, 241 SW 1027; Stalling 
v. State, 90 Tex. Cr.--310, 234 Siw 
GI4-Scottuve. wtate, 190) Mex Cr 100: 


233 SW 1097, 16 ALR 1420; Robert- 
son v. McAllister, (Ont.) 5 DomLR 
476, 18 CanCrCas 441. 

[al Knowledge impliedly neces- 
sary.—Knowledge of the fact of a 
collision as essential to the offense 
is necessarily implied in the require- 
ments of a statute requiring drivers 
of motor vehicles to stop and render 
aid to those who may have been in- 
jured by a collision, especially in 


stop and give to ‘‘ 


any proper person”’ the informa- 


view of a general statutory provision 
that in every criminal offense there 
must exist a union of:act and intent. 
Peo. v. Fodera, 33 Cal. A. 8, 164 P 22. 

30. Peo. v. Curtis, 225 N. Y. Byike) 
122 NE 623; Com. v. Ebersole, 2 Pa, 
Dist. & Co. "7182: Boehm vy. State, 190 
Wis. 609, 209 NW 730. 

31. Peo. iv. Curtis, 225 0 N.) Yeo b19; 
122 NE 623° 

32. Peo, v. Huber, 64 Cal. A. 352, 
221 P 695, 

[a] Rule applied.—A driver who 
knows he has struck another is not 
excused for a violation of a statute 
requiring him to stop and render all 
necessary assistance, by the fact that 
he stops, looks back, and sees no one 
and learns nothing of what he has 


done. Peo. ¥. Huber, 64 Cal. A. 352, 
221 P ‘695. 
33. Com. v. Horsfall, 213 Mass. 


232, 100 NE 362, AnnCa8S1914A 682. 
“Knowing” defined generally see 
86 Cid. pore. 


34. State v. Verrill, 120 Me. 41, 
112 A 673. 
35. Nager v. Reid, 240 Mass, 211, 


133 NE 98. 

36. Nager v. Reid, supra. 

387. Goodman v. State, 20 Ala. A. 
392, 393, 102 S 486 [cit Cyc]. 

[a] Reason for the rule.—In law 
the owner of an automobile is liable 
if the vehicle is being operated by 
him or under his control, and in all 
cases where he is present he is liable 
for a noncompliance with a statute, 
unless his instructions are disobeyed, 
as he is in control of the vehicle. 
Goodman v. State, 20 Ala. A. 392, 
8938, 102°S 486 [cit Cyc]. 


38. Goodman v. State, supra, 

39. Peo. v. Graves, 74 Cal. A. 415, 
240 P 1019. 

40. Peo. v. Huber, 64 Cal. A, 352, 
221 P 695. 

41. Peo. v. McKee, (Cal. A.) 251 
P 675. 
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tion required, by the fact that the person injured is 
unconscious and no one else is near by, where the 
accident takes place under such circumstances that 
there is every reason to believe some one will shortly 
appear to whom the required information can be 
given.‘? Under a statute requiring one injuring 
another to take him to a physician or surgeon for 
treatment if such treatment is required or if it is 
requested by the injured person, the driver should 
be acquitted if under all circumstances it did not 
reasonably appear to him to be necessary to take 
the injured party for such treatment, unless he was 
requested by him to be so taken, and declined ;** and 
no guilt attaches to a refusal of such a request made 
in bad faith by one who is uninjured.*4 

[§ 1452] e. Former Jeopardy.** 
of the driver of a motor vehicle for failing to stop 
and give his name or render assistance after an 
accident is not barred, under a plea of former 
jeopardy, by a previous conviction under a city 
ordinance for reckless driving at the time of the 
accident in question, since the offenses are not the 
same either in law or in fact;*® nor is such failure 
to perform his statutory duty included within or 
related to the crime of manslaughter,*? and prose- 
cutions for both offenses do not constitute double 
jeopardy.*8 

[§ 1453] f. Complaint, Information, or Indict- 
ment.*? A complaint, information, or indictment is 
ordinarily sufficient when it follows the language 
of the statute;°° and it is not fatally defective by 
reason of its omission to state that the injury was 
caused or the accident occurred ona public high- 
way,°' or to deseribe the particular point in the 
highway at which the accident took place,®? or to 
set forth the name of the person collided with or 
injured ;°* and it is sufficient after verdict, although 
it fails to describe with particularity the property 
injured*®‘ or the particular injury caused to the prop- 
erty.°> It has been held, however, that, where the 
name of the person injured is not given, defendant 
is entitled as of right to a statement of particulars, 
for the purpose of obtaining such information.*® 

Knowledge. A complaint, information, or indict- 
ment need not charge knowledge on the part of 
accused that he had caused an accident or that 


MOTOR VEHICLES 


The prosecution 


7% 


[§§ 1451-1455 


with knowledge of the accident he failed to stop, 
where such knowledge is not expressly made a part 
of the statutory definition of the offense,®*? a want of 
knowledge being a matter of defense.®8 

Necessity for assistance. Where the statute re- 
quires that a driver of a motor vehicle stop after 
having caused an accident, and render all necessary 
assistance, including taking the injured person to a 
physician or surgeon for treatment if necessary or 
if requested so to do, an indictment which charges 
failure to stop is not defective because it does not 
allege that the injured person needed assistance,°? 
or needed or requested medical treatment.®° 

Failure to give information. Where the require- 
ment is that the driver stop and give his name, 
license number, and the like, if requested so to do, 
a complaint which alleges failure to stop is not 
defective for an omission to charge that defendant 
did not give such information, since he was under 
no duty to do so unless demand therefor had been 
made.°+ 

Duplicity. Where the statute requires a driver 
concerned in an accident to do several separate 
things, a violation of the several requirements may 
properly be charged in one count, the whole transac- 
tion involving only one offense and authorizing the 
imposition of a single penalty.®°?. The averments of 
failure to comply with such requirements should be 
made disjunctively ;°* and a complaint charging that 
defendant did not bring his vehicle to a full stop 
‘for’? return to the scene of the accident is’ not 
objectionable for duplicity.®4 

Variance. An information charging that the auto- 
mobile struck a named person and proof that it 
struck the automobile in which such person was 
riding presents no variance.®® 

[§ 1454] g. Hvidence®°—(1) Presumptions and 
Burden of Proof. Where the statute designates 
several persons or officers to whom in the alterna- 
tive an accident is to be reported, an accident hay- 
ing been shown, the onus probandi rests upon the 
driver to show .that he reported the accident as 
required by statute, and not upon the state to show 
that he did not comply with each of the alternative 
requirements.°* 


[§ 1455] (2) Admissibility. The general rules 


42. State v. Sterrin, 78 N. H. 220, 
98 A 482, 
43. Scott v. State, 90 Tex. Cr. 100, 


233 SW 1097, 16 ALR 1420. 


44, Peo. v. Kaufman, 49 Cal. A. 
570, 193 P 953. 
45. Former jeopardy’ in general 


see Criminal Law § 359 et seq. 

46. Woods v. State, 15 Ala. A. 251, 
Bas AZOLE 

Identity of offenses as to jeopardy 
in general see Criminal Law § 443 et 


seq. 
47. Peo. v. McKee, (Cal. A.) 251 P 
675. 
48. Peo. v. McKee, supra. 


49. Indictments and informations 
generally see Indictments and Infor- 
mations 31 C. J. p 548. 

Preliminary complaints in general 
see Criminal Law §§ 495-513. 

50. Com. v. Massad, 242 Mass. 532, 
136 NE 615. 

[a] Rule applied.—An information 
in the language of the statute, which 
requires a driver who strikes an- 
other person to stop and render any 
and all necessary assistance, is suf- 
ficient, although it fails to allege that 
any assistance was necessary, Peo. 
v. Huber, 64 Cal. A, 352, 221 P 695. 

[b] Failure to follow terms of 
statute.—Under a statute making it 
an offense for the driver of a car 


who commits an offense to refuse to 
give his name and address, and also 
an offense if the owner fails to give 
information leading to the identifica- 
tion and apprehension of the driver, 
an information against an owner 
which fails to allege that an offense 
was committed by the driver is in- 


sufficient. Rex v. Hankey, [1905] 2 
K. B. 687. 
Dla eeomuwy, Curtis, v2 we 304, 


112 NE 54, AnnCasl1917E 586. 

52. Stalling v., State, 92 Tex, Cr. 
354, 248 SW 990. 

[a] Rule applied.—An indictment 
need ‘not more specifically describe 
the highway upon which a collision 
occurred than to speak of it as “10th 
Street in the City of Dallas.” Stall- 
ing v. State, 92 Tex. Cr. 354, 243 SW 


990. 

53. Com. v. Massad, 242 Mass. 532, 
136 NE 615. 

54. State v. Hudson, 314 Mo, 599, 
285 SW. 733. 

55. State v. Hudson, supra. 

Aider by verdict in general see 
Indictments and Informations §§ 
541-555. 

56. Com, v. Massad, 242 Mass. 532, 
136 NE 615. 


Statement of particulars see Indict- 
ments and Informations §§ 308-311. 
57... Scott v. State, 90 Tex. Cr. 100; 


233 SW 1097, 16 ALR 1420. 

58. Want of knowledge as a de- 
fense see supra § 1451. 

59. Peo. v. Huber, 64 Cal. A. 352, 
221 P 695. 

60. Mosier v. State, 
136, 234 SW 225. 


90 Tex. Cr. 


ro State v. Smith, 29 R. I. 513, 72 
df 10. 
ee Com. v. Zeitler, 79 Pa.- Super. 

68. State v, Smith, 29 R. I. 513, 
72 A 710.6 

64 State v. Smith, supra. 

65. Peo. v. Halbert, (Cal. A.) 248 
P 969." 

66. Burden of proof generally see 


Criminal Law §§ 993-1004. 

Presumptions generally see Crimi- 
nal Law §§ 1005-10338. 

67. Peo. v. McLaughlin, 100 Misc. 
340, 165 NYS 545 [aff 185 App. Div. 
945 mem, 173 NYS 917 mem]. 

[a] Rule applied.—Under a stat- 
ute providing a penalty for any per- 
son causing an injury who leaves the 
place of the accident without stop- 
ping and giving his name, residence, 
and license number, to the injured 
party or to a police officer, or in case 
no police officer is near by, reports the 
same to the nearest police station, a 
conviction may be had on evidence 
that defendant failed to stop and re- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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determining the admissibility of evidence in criminal 
prosecutions®* have been applied in prosecutions for 
offenses of the character under consideration.®® 

[§ 1456] (3) Weight and Sufficiency. Under gen- 
eral rules” the guilt of accused must be established 
beyond a reasonable doubt,’ and this is true of the 
various elements of the offense,” such as the fact of 
knowledge that an accident has happened,’® upon 
the latter question evidence of the surrounding cir- 
cumstances and of the conduct of a driver accused 
of leaving the scene of an accident in violation of 
the statute at and after the occurrence of the acci- 


port to the injured person, although 
the state does not show that defend- 
ant failed to report the accident to a 
police officer or police station. Peo. 
v. McLaughlin, 100 Misc, 340, 165 
NYS 545 [aff 185 App. Div. 945 mem, 
173 NYS 917 mem]. 

68. See Evidence §§ 1034-1558. 

69. See cases infra this note. 

[a] Relevancy generally. — (1) 
Evidence that defendant subsequent- 
ly called at the hospital to which the 
injured person was taken is inadmis- 
sible, since it throws no light upon 
what occurred at the time of the 
accident. Com. v. Zeitler, 79 Pa. Su- 
per. 81. (2) In a prosecution for fail- 
ing to stop after injuring another 
‘person, an inquiry of defendant as to 
whether if he had known of the in- 
jury he would have reported to the 
police is not relevant or material, 
where the statute does not require 
such a report to be made. Com. v. 
Nurmi, 250 Mass.-128, 145 NE 39. 
(3) On the trial of a driver of an au- 
tomobile colliding with another for 
refusal to carry the injured person 
to a hospital, the animus of the com- 
plaining witness’ has no bearing on 
the case, except upon the question 
of his credibility. Peo. v. Kaufman, 
49 Cate A. 570, 193° P 953; 

[b] Belief in absence of injury.— 
Upon the trial of a prosecution for 
failure to stop after an accident, the 
testimony of a witness who was rid- 
ing with defendant that, immedi- 
ately after the collision, the witness 
turned around and looked back, and 
reported to him that the car he had 
collided with had not stopped, to be 
followed by his own testimony that 
he believed no damage had _ been 
done, and for that reason went on 
without stopping, is admissible. Com. 
v. Ebersole, 2 Pa. Dist. & Co. 782. 

{[c] Extent of injury to person.— 
(1) In general, evidence of the na- 
ture and extent of the injuries suf- 
fered is immaterial. Wolff v. Com., 
211 Ky. 62, 276 SW 1067. (2) Evi- 
dence showing how much a person 
was injured in an automobile colli- 
sion is admissible, as bearing on the 
seriousness of the accident and tend- 
ing to show that it ought not to have 
escaped the notice and attention of 
defendant. Peo. v. Curtis, 217 N. Y. 
304, 112 NE 54, AnnCasl1917E 586. 
(3) The testimony of a witness who 
was present at the accident and who 
remained there until he accompanied 
the injured person to the hospital is 
relevant as tending to show that the 
injuries of such person, as they ap- 
peared at the hospital, were those 
inflicted at the time of the accident. 
Goodman vy. State, 20 Ala. A. 392, 102 
S 486. .(4) The subsequent suffering 
of the injured person, and the length 
of time he was compelled to remain 
in the hospital, and the details of the 
medical or surgical treatment he re- 
ceived, can have no legitimate bear- 
ing upon any of the issues. Peo. v. 
Curtis, supra. (5) Testimony of a 
physician describing the injuries of 
one hurt in the accident in question 
is relevant as a part of the res geste, 
after it is connected with the acci- 
dent. Goodman vy. State, supra. 

[d] Identity of accused.—The tes- 
timony of a witness that he saw a 
car running at a high rate of speed 
at about the time of the accident is 
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work.” 


stretcher.”® 


inadmissible, where the witness can- 
not identify the car or state any fact 
which warrants the inference that it 
was the defendant’s automobile. 
Peo. v. Curtis, 217 IN. Y? 304; 112) NE 
54, AnnCasl1917E 586. 

[e] Identity of person injured.— 
Although a complaint charging the 
driver of a motor vehicle with 
wrongfully leaving the place of an 
accident, after injuring another per- 
son, does not state the name of the 
injured person, evidence is admissi- 
ble of his identity, and that he was 
struck and injured by the automobile 
operated by defendant. Com. + -v. 
Massad, 242 Mass. 532, 1386 NE 615. 

[f] Necessity of assistance. — 
Upon the question of whether neces- 
sary assistance was rendered to an 
injured person, evidence is not ad- 
missible as to injuries developing 
subsequently to the time of the ac- 
cident. Scott v. State, 90 Tex. Cr. 
100, 288 SW 1097, 16 ALR 1420. 

{g] Intoxication of accused.—(1) 
Evidence that accused had indulged 
freely in intoxicating liquor just 
prior to an accident is admissible in 
a prosecution for failure to stop, as 
tending to show his condition at the 
time. Peo. v. Graves, 74 Cal. A. 415, 
240 P 1019. (2) A statement made 
by accused immediately after the ac- 
cident, relating to his sobriety, is ad- 
missible. Peo. v. Libhart, (Cal. A.) 
249 P 211. (8) Testimony that when 
defendant was arrested, more than an 
hour later, he was drunk, and had 
whisky in his car, is too remote and 
unconnected with the accident to be 
a part of the res geste. Goodman 
v. State, 20 Ala. A. 392, 102 S 486. 
(4) Evidence that a bottle of wine 
was thrown from defendant’s car 
shortly after the accident is admis- 
Sible as corroborating other evidence 
that the occupants of the car 
had indulged freely in intoxicating 
liquors just prior to the collision, 
tending to show the condition of de- 
fendant at the time. Peo. v. Graves, 
supra. 

{h] Cross-examination. — (1) In 
the trial of a prosecution for failure 
to stop and give assistance after an 
accident, when testimony is intro- 
duced relative to the defendant’s 
reputation for kindness and gentle- 
ness, it is within the proper bounds 
of cross-examination to ask whether 
the witness had ever heard that de- 
fendant had previously been arrested 
for various acts of cruelty. Peo. v. 
Fodera, 33 Cal. A, 8, 164 P 22. (2) 
Where defendant is charged with 
having injured another in a collision 
and refused to take him to a hospital, 
as required by statute, a cross-ex- 
amination of the complaining wit- 
ness as to a quarrel and scuffle in 
which he had engaged with a third 
party shortly before the accident 
should be permitted, as a _ proper 
means of testing the credibility of 
his testimony regarding his injuries, 
and incidentally his credibility re- 
garding the entire matter. Peo. vy. 
Kaufman, 49 Cal, A. 570, 193 P 958. 

70. Weight and sufficiency of evi- 
dence in criminal cases generally see 
Criminal Law §§ 1559-1999. 

71. [a] Evidence held sufficient. 
—Peo. v. Libhart, (Cal. A.) 249 P 
211; Peo. v. Finley, 27 Cal. A. 291, 
149 P 779; Tipton v. Com., 207 Ky. 
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dent often being of force.” 

[§ 1457] h. Trial—(1) In General. 
of the trial of the driver of a motor vehicle accused 
of having neglected his duty after an accident, and 
the reception of evidence, and the like, are governed 
by the rules applicable to the trial of criminal cases 
generally, which have been treated elsewhere in this 
It has been held that the introduction of 
the injured person as a witness is not rendered im- 
proper by the fact that on account of his injured 
condition he has to be brought into court on a 


The conduct 


685, 269 SW 1007; State v. Hudson, ' 
314 Mo. 599, 285 SW 733; State v. 
Sterrin, 78 N. H. 220, 98 A 482; Peo. 
Vv. Curtis, 225 IN. Y., 519, 122 NE 623; 
Peo. v. McLaughlin, 100 Misc. 340, 
165 NYS 545 [aff 185 App. Div. 945 
mem, 173 NYS 917 mem]; Stalling v. 
State, 90 Tex. Cr. 310, 234 SW 914; 
Beran v. State, 190 Wis. 609, 209 NW 

[b] Evidence held insufficient.— 
Bitgert v. State, 94 Tex. Cr. 53, 248 
SW 1078. 

72. Williams vy. State, 103 Tex. Cr. 
117, 280 SW 220 (evidence is insuffi- 
cient to sustain a conviction for a 
failure to stop and render aid to one 
injured by a motor vehicle, which 
merely shows that a collision took 
place, that defendant was driving the 
automobile, and that another person 
was injured). 

[a] Evidence held insufficient to 
show that injury occurred on “way” 
within meaning of statute. Com. v. 
Harris, (Mass.) 154 NE 180. 

73. Goforth v. State, 92 Tex. Cr. 
200, 241 SW 1027. 

[a] Evidence held sufficient.—(1) 
Evidence that defendant was driving 
his car with the lights burning, that 
immediately after the injured person 
was struck he turned out his lights, 
increased his speed, and _ finally 
stopped in a cross street in a direc- 
tion. different from that of his desti- 
nation, and that there was a dent in 
the front fender of his car, has been 
held sufficient to support a verdict 
that he knowingly fled from the 
scene. Peo. v. De Vries, 69 Cal. A. 
201, 230 P 982. (2) Testimony of a 
defendant that he saw the injured 
girl run out in front of his car, that 
he stopped and looked back, saw 
nothing, and went on, together with 
evidence that she was knocked down 
by his car and immediately got up 
and ran away, warrants a finding 
that defendant knew he had collided 
with her. Com. v. Nurmi, 250 Mass. 
128, 145 NB 39. 

74. See cases infra this note. 

fa] Thus (1) evidence that the 
driver of a motor vehicle after col- 
liding with persons on a motor cycle 
stopped momentarily, then continued 
his journey at an increased speed, 
and that the impact of the collision 
was heard by.persons some distance 
away, and that the car was bent and 
indented by the impact and bespat- 
tered with blood, is sufficient to sus- 
tain a conviction for failing to stop 
and render assistance, as against his 
claim that he did not know of the 
collision at the time of its occur- 
rence:,' Peo, v...Modera,, 33.Cal. A. 48, 
164 P 22. (2) The facts that an ac- 
cident occurred in broad daylight, 
that the body of the victim was car- 
ried some distance before it fell to 
the street, and that defendant ad- 
vised the driver to drive rapidly 
away from the scene so that the 
number of the car might not be ob- 
tained, points strongly to the con- 
clusion that defendant knew that in- 
jury had been caused. Peo. v. 
Graves, 74 Cal. A, 415, 240 P 1019. 

Knowledge as essential to offense 
see supra § 1451. 

75. Trial of criminal cases see 
Criminal Law § 2000 et seq. 

16... Peo..+V.« Do. Vries, 69 7 CaliaAs 
201, 230 P 982. 
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[$ 1458] (2) Questions of Law and Fact. The 
question of whether or not a driver knew he had 
struck a person, where the evidence is conflicting, 
is for the jury.” 

[§ 1459] (3) Instructions. When the evidence 
leaves the question of defendant’s knowledge of the 
aceident for the jury,’® it is incumbent upon the 
court to instruct that want of knowledge of the 
accident would excuse the failure to stop and render 
aid as required by statute;’® and an instruction is 
proper which directs an acquittal if the jury enter- 
tain a reasonable doubt that he had ‘such knowl- 
edge.° An instruction that the jury must be con- 
vinced beyond a reasonable doubt that defendant 
was driving the automobile in question at the time 
of the accident is properly refused where the evi- 
dence of such fact is undisputed ;*! and in a prosecu- 
tion for wrongfully leaving the place of an acci- 
dent, an instruction on the question of reckless driv- 
ing and excessive speed is properly refused, as being 
upon an issue not involved.®? 

[§ 1460] i. New Trial. A new trial may be 
granted in prosecutions of this character under the 
rules appheable to criminal prosecutions generally.** 

[§ 1461] j. Appeal and Error. General rules’ 
control the review of convictions in prosecutions of 
this character,®> such, for example, as regards the 
necessity of raising below questions which it is 
sought to review,®® and as to the necessity of preju- 
dice to justify a reversal.67 On an appeal from a 
justice of the peace to the county court, which is in 
effect a new trial, where the complaint charged a 
failure of the driver of a motor vehicle to give his 
name and address after an accident, an amendment 
charging driving at an excessive speed cannot be 
permitted.*® 

[§ 1462] k. Punishment. <A statute providing for 
imprisonment for violation of its terms, and silent 


77. Peo. v. Libhart, (Cal. A.) 249 
P 211; Stalling v. State, 90. Tex. Cr. 
310, 234 SW 914, 

78. Knowledge as question of fact 
see supra § 1458, 

90 Tex. Cr. 


79. Spe ian v. State, 
Want of Mhawlelve as a defense 


portion of the 


driver concerned 


810, 234 SW 91 
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number of his vehicle, as surplusage, 
and omits the question raised by such 
indictment from his 
charge, the question of the constitu- 
tionality of the statute requiring a 
in an accident to] out 
give such information becomes moot, 
and will not be considered on appeal. 


[§§ 1458-1465 


as to the place of such imprisonment, but declaring 
a violation to be a felony, which is defined by an- 
other statute as any offense punishable by imprison- 
ment in the state’s prison, authorizes the sentencing 
of a violator to the state’s prison.®® 

[§ 1463] 29. Obstructing Officers in Discharge of 
Duty.°° An employee of an automobile association 
who stations himself on the road and warns the 
drivers of automobiles bearing the insignia of the 
association, which are exceeding the speed limit, of 
the existence of a speed trap whereupon the drivers 
slow down and pass through the speed trap at a 
legal rate of speed, is properly convicted of ob- 
structing officers in the’discharge of their duty,®*+ 
but sueh a conviction cannot be had in the ease of 
one who merely warned drivers, who thereupon 
slackened their speed, where it does not appear that 
the drivers were exceeding the speed lmit when 
warned or that he was acting in concert with any 
of the drivers or connected with any person or body 
of persons interested in the driving of motor cars. 

[§ 1464] 30. Obstructing or Blockading Highway. 
Statutes and ordinances have been enacted in some 
jurisdictions making it an offense to obstruct or 
block the highways or streets.°* Under such statutes 
a conviction may be sustained by proof of obstrue- 
tion by an automobile.®* No hard and fast rule can 
be laid down as to what in every case will constitute 
an obstruction of a street or highway by an auto- 
mobile,®*, but merely stopping temporarily and for a 
reasonable time does not violate such statutes.% 
Under a statute making willful obstruction of the. 
traffic of streets an offense, the mere leaving of an 
automobile for a reasonable length of time at a 
place in the street where vehicles were permitted to 
be parked does not constitute willful obstruction.%* 

[§ 1465] 31. Obtaining Motor Vehicle by False 
Pretenses. A statute penalizing the obtaining of 


state that ignorance of the accident 
would excuse the driver, where such 
defense is not raised. Peo. v. Graves, 
74 Cal. A. 415, 240 P 1019. (3) An 
instruction defining the offense, with- 
including knowledge of the 
accident as one of the essentials 
thereof, is not reversible error, where 


see supra § 1451. Stalling v. State, 92 Tex. Cr. 354,| under ‘the evidence the jury could 

80. Goforth v. State, 92 Tex. Cr.| 243 SW _ 990. hardly have found that defendant 
200, 241 SW 1027. 86. Com. v. Massad, 242 Mass. 532,| did not know he had struck some- 

81. Goodman vy. State, 20 Ala. A.|136 NE 615. thing. Peo. v. McKee, (Cal. A.) 251 P 
392, 102 S 486. [a] Tlustrations.—(1) It is too] 675 

82. Peo. v. De Vries, 69 Cal. A.|} late to object in an appellate court 88. Rex v. Wm. Netisony Ltd., 23 
201, 230 P 982. that a complaint is insufficient in] OntWN 8. 

83. Stewart v. Com., 197 Ky. 501,} form. Com. v. Massad, 242 Mass. 532, 89. Boehm v. State, 190 Wis. 609, 
247 SW 357. 136 NE 615. (2) In a prosecution | 209 NW 730. 

{a] Showing held _ sufficient.—A | for failing to render aid, any objec- 90. Refusal of owner to give in- 
showing after conviction, under | tion to allowing the injured person| formation as to driver see supra 
Ky. St. § 2739¢538, for failure to|to testify as to the nature of his] § 1368. 
stop and render the required as-| injuries comes too late when first 91. Betts v. Stevens, [1910] 1 K. 
sistance after an automobile acci-| made in a motion for a new trial.| B. 1 [dist Bastable v. Little, [1907] 
dent, that defendant was an ignorant | Wolff v. Com., 211 Ky, 62, 276 SW]|1 K. B. 59). 
negro, who had unintentionally failed | 1067. 92. Bastable v. Little, supra. 
to appear at trial because he did 87. See cases infra this note. 93. See statutory provisions. 
not know the date and expected to [a] Error held harmless.—(1) In Obstruction of highways generally 


be notified and that he 
peared a few hours thereafter, that 
he had a defense and witnesses 
which he desired to present held to 
warrant granting a new trial. 
Stewart v. Com., 197 Ky. 501, 247 SW 
357. error, 

Wew trial generally see Criminal 
Law §§ 2615-2699. 

84. Review of criminal prosecu- 
tions generally see Criminal Law 
§§ 3258-3778. 

85. See cases infra notes 86-88. 623. (2) An 

[a] Moot questions.—In a prose- 
cution of an automobile driver for 
failure to stop and render assistance 
after a collision, in which the court 
ignores that part of the indictment 
relating to defendant’s failure to 
give his name and address and the 


in fact ap- 


not prejudicial, 


a prosecution for wrongfully leaving 
the scene of an accident, the admis- 94, 
sion in evidence of a declaration by 
the injured party made shortly after [a] 
defendant drove away as to the ex- 
tent of his injuries is not reversible 
in view of a statute directing 
the appellate court to give judgment 
without regard to exceptions not af- 
fecting substantial 
ant’s guilt being clearly established, 
Peo. v. Curtis, 225 N. Y. 519, 122 NE} v. 

instruction that the| 791. 
duty of a driver to stop, render as- 95. 
sistance, and furnish information as 96. 
required by statute must be per- 
formed in all cases, whether the ac- 
cident was caused by the negligence ee 
of either party or was unavoidable, is 
although it fails to 


see Highways § 371 et seq. 
Duluth vy. Esterly, 115 
64, 131 NW 791. 

Evidence held sufficient.—Evi- 
dence that defendant parked his car 
near the entrance to a hotel, and 
bearing. a “for hire’ sign, “for an 
hour and a half, is sufficient to sup- 
port a conviction under an ordinance 
making it unlawful to obstruct or 
encumber any public street. Duluth 
Esterly, 115 Minn. 64, 131 NW 


Duluth v. Esterly, supra. 

Gassenheimer v. District of 
Columbia, 25 App, (D. C.) 179; Du- 
luth v. Esterly, 115 Minn, 64, 131 NW 


Minn. 


rights, defend- 


Peo. v. Harden, 110 Misc, 72, 
119 "NYS 732. 


For later cases, developments and changes in the law see cumulative Annotatians, same title, page and note number, 
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property by means of false pretenses®® is violated 
by the acquisition of a motor vehicle in the pro- 
hibited manner,®® and the general rules pertaining 
to the construction, operation, and enforcement of 
such statutes! apply.? 

The indictment or information® must sufficiently 
charge the offense.4 Where an information for lar- 
ceny by false pretenses alleged that defendants 
obtained an automobile and ‘‘unlawfully secreted, 
withheld, and appropriated it to their own use,’’ the 
failure to allege the place of such secretion or with- 
holding does not invalidate the information,® but as 
the allegation made is unnecessary,® it will be con- 
sidered as mere harmless surplusage.’ Under a stat- 
ute which removes the distinction between an acces- 
sary before the fact and a principal,® an indictment 
for larceny by false pretenses in obtaining an auto- 
mobile is not insufficient because it did not allege 
that defendant was actually present to aid code- 
fendant in making false pretenses and in getting 
possession of the vehicle.® 

Issues and proof.1° Subject to the general rules’? 
it has been held that under an indictment in the 
ordinary form for larceny, theft by false pretext 
may be proved.!2. The state must show what the 
pretense wast? and must identify accused as the 
party who made it and who thereby gained posses- 
sion.14 It is not necessary, however, that the falsity 
of all the representations relied upon by the de- 
frauded party be established,*® as the proof of any 
one material misrepresentation relied on, and in- 
ducing the surrender of the car, is sufficient.1¢ 
Where the offense charged was for fraudulently ob- 
taining by false pretenses five new automobiles and 
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six other used cars of various kinds, there is no 
necessity for formal evidence to prove that the 
property involved was worth in the aggregate over 
twenty dollars so as to authorize a punishment as 
for the commission of a felony.!7 

Evidence. The general rules govern as to the ad- 
missibility of evidence!® and the weight and suffi- 
ciency thereof to establish the offense.® 

The instructions?® given should conform to the 
rules applicable in trials for the obtaining of prop- 
erty by false pretenses generally?+ and requested 
instructions which do not do so are properly re- 
fused.?? 

[§ 1466] 32. Overloading. It constitutes a crim- 
inal offense under some statutes to carry loads upon 
the highway in excess of a stated maximum weight,?* 
but in order to convict the owner of such an offense, 
where a truck is operated by an employee, it must 
appear that the owner had knowledge of the excess 
weight or took part in loading the vehicle or was on 
or about it when it was being loaded or was in 
operation,** and it is not sufficient, in order to con- 
vict him, to show merely that the vehicle was over- 
loaded, that it was the owner’s property and that it 
was driven by his employee.2° An indictment or 
information under such statutes must allege every 
fact necessary to constitute the offense charged and 
to bring accused within the statutory provisions.?° 

[§ 1467] 33. Passing Street Cars. Violation of 
regulations as to the operation of a motor vehicle 
overtaking or meeting a street car is under some 
statutes or ordinances punishable eriminally.27) Un- 
der such a regulation the owner of the car while 
riding therein and having control over the driver 


98. See statutory provisions. 

99. State v. Mathes, 108 Kan. 488, 
196 P 607; MclIlvain v. State, 91 Tex. 
Cr. 443, 289 SW 959; State v. Wilson, 
(Wash.) 251 P 859; State v. Cormier, 
121 Wash. 554, 209 P 674. r 

[a] Illustration.—One who obtains 
possession of a car by the false pre- 
text of renting it for a limited period, 
having the fraudulent purpose in his 
mind at that very time to ‘appropriate 
the car to his own use, is guilty of 
theft by false pretext. Mcllvain v. 
State, 91 Tex. Cr. 443, 239 SW 959. 

1. See False Pretenses 25 C. J. 
p 582, 2 , 

2. See cases infra this section. 

3. ‘Indictment generally see False 
Pretenses §§ 54-73. 

4. See cases infra this note. 
Allegations held _ sufficient: 
(1) "To —charge offense generally. 
State v. Wilson, (Wash.) 251 P 859; 
State v. Cormier, 121 Wash. 554, 209 
P 674. (2) To charge that represen- 
tations were made as to existing 
facts and not wholly relating to fu- 
ture promises, State v. Mathes, 108 
Kan. 488, 196 P 607. 

5. State v. Wilson, (Wash.) 251 P 
859. 

6. State v. Wilson, supra. 

[a] Reason for rule.—The defend- 
ants had already appropriated the 
vehicle to their own use by getting 
possession of it by false pretenses. 
State v. Wilson, (Wash.) 251 P 859. 

7. State v. Wilson, supra. 

8. See statutory provisions. 

9. State v. Wilson, (Wash.) 251 P 


ey 
10. Issues and proof generally see 
False Pretenses §§ 74-82. 

11. See False Pretenses § 74, 

12. MclIlvain v. State, 91 Tex. Cr. 
443, 239 SW 959. 


13. MclIlvain v. State, supra. 

14. MclIlvain v. State, supra. 

15. State v. Mathes, 108 Kan. 488, 
196 P 607, 

16. State v: Mathes, supra. 

17. State v. Mathes, supra, 

18. See False Pretenses §§ 84-87. 


[a] Evidence of other transac- 


tions set on foot by defendant, simi- 
lar to the one for which defendant 
was being prosecuted, was compe- 
tent to show that defendant was well 
aware of what he was doing, to show 
his deliberately willful and guilty 
intent to falsify for the purpose 
of defrauding complaining witness. 
State v. Mathes, 108 Kan. 488, 196 


Pe Ors 

19. See False Pretenses §§ 88-92. 

[a] Evidence held sufficient: (1) 
To sustain conviction generally. 
State v. Mathes, 108 Kan. 488, 196 
P 607; State v. Wilson, (Wash.) 251 
P 859. (2) To show commission of 
actual fraud. State v. Mathes, supra. 
(3) In a prosecution for obtaining an 
automobile by false pretenses under 
a conditional sale contract, evidence 
was held sufficient for the jury to 
believe that the misrepresentation by 
defendants as to their residence was 
fraudulently made with a view that 
the sellers of the car would file the 
sale contract in the county given by 
defendants, thus enabling them to 
dispose of the machine in another 
county. State v. Cormier, 121 Wash. 
554, 209 RP 674. 

[b] Evidence held insufficient.— 
Evidence which showed an automo- 
bile found in defendant's possession, 
if stolen, was appropriated by means 
of a false pretense of renting it, but 
did not show what pretense was 
made or identify defendant as the 
person who made it, is insufficient to 
support a conviction. MclIlvain vy. 
State, 91 Tex. Cr, 443, 239 SW 959. 


20. See Criminal Law § 2353 et 
seq. 

21. See False Pretenses §§ 94, 95. 

[a] Instructions held proper: (1) 


As to reliance upon part of fraudu- 
lent representations being sufficient 
to warrant conviction. State v. 
Mathes, 108 Kan. 488, 196 P 607. (2) 
As to what were material statements 
of fact as distinguished from future 
promises, so that jury would under- 
stand clearly what facts, if proved, 
would justify a conviction. State v. 
Mathes, supra. 


22. State v. Mathes, supra. 
23. See statutory provisions, 
Repeal see supra § 45. 
statutes see 


Validity of supra 
ote Com. v, Bloom, 30 Pa. Dist. 

25. Com. v. Bloom, supra. 

26. Bell v. Gregory, 89 Fla. 293, 
103 S 832; State v. Kindelberger, 88 


W. Va. 131, 106 SE 434. 

[a]. Information held insufficient. 
—Where a statute makes it a crime 
to haul stated heavy loads upon high- 
ways to be designated by the county 
commissioners except upon compli- 
ance with regulations to be pre- 
scribed by them, an information that 
fails to allege that the roads were 
designated and that the regulations 
were adopted, and merely states that 
a particular road was used in the 
forbidden way without compliance 
with the rules and regulations there- 
for made, is insufficient. Bell v. 
Gregory, 89 Fla. 2938, 103 S 832. 

27. See statutory provisions, 

[a] Statute applied.—(1) Under 
New York City Code of Ordinances 
ce 24 art 2 § 17 subd 3, prohibiting an 
automobile from passing or ap- 
proaching within eight feet of a 
street car which has stopped and re- 
mains standing to receive or dis- 
charge passengers, an automobile 
cannot pass a standing car, although 
the automobile is within the eight- 
foot zone and is abreast the rear exit, 
or even if the automobile front is 
abreast of the front platform, as the 
car comes to a stop. Peo. v. Mer- 
kert, 198° App. Div. 246, -190 NYE 
474. (2) Where passengers are dis- 
chasged on both sides of cars, the 


‘driver of an automobile cannot al- 


lege that the passengers alighted 
from the wrong side as a defense in 
a prosecution for the violation of a 
statute making it an offense to pass 
a standing automobile on the'side of 
which passengers get on and off 
while the car is stationary. Kittan- 
Bg Borough v. Burns, 47 Pa. Super. 
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may be punished for a violation by the driver.22 A 
complaint for a violation of such regulation must 
state the essentials of the offense,?® as, for example, 
that a car had been stopped to allow passengers to 
alight,°° and that accused failed to stop with refer- 
ence to the point where the car had stopped.*+ 

[§ 1468] 34. Permitting Operation by Minor. 
Under a statute making it an offense to permit a 
person under sixteen years of age to operate a motor 
vehicle, a conviction cannot be sustained by proof 
that a father permitted his eleven-year-old son to 
hold the steering wheel while the father retained 
control of the car and was operating it.°? Under 
such a statute it is the permission given to the 
minor to operate the vehicle which constitutes the 
offense and not the manner in which the minor 
operates it.23 Although it is an offense to turn back 
into the road within a specified distance after pass- 
ing a vehicle, there can be no conviction of such 
offense under a charge of permitting a minor to 
operate a motor vehicle, although it is charged that 
the minor did so turn back into thé road.** 

[§ 1469] 35. Possession of Motor Vehicle with 
Identification Marks Altered or Removed—a. In 
General. Under some statutes possession of a motor 
vehicle from which the distinguishing numbers or 
identification marks have been removed, defaced, or 
altered for the purpose of concealing or destroying 
its identity is made a penal offense.*> Statutes of 
this character have been sustained as a legitimate 
and proper exercise of the police power,®° and as 
not a deprivation of liberty or property without 
due process of law.*? 

[§ 1470] b. Essentials of Offense. Whether under 
such statutes criminal intent or guilty knowledge is 
an essential element of the offense is to be deter- 
mined from the language of the statute, in connec- 
tion with its purpose and design.*® Where such 
intent or knowledge on the part of an accused is not 
made an essential element of the offense by the 
express terms of the statute, it is generally held to 
be unessential.2® The offense usually embraces two 
elements: (1) The fact of possession of a motor 
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vehicle with the distinguishing numbers or marks of 
identification removed, effaced, changed, covered, or 
destroyed.*° (2) That such distinguishing numbers 
or marks of identification were changed or destroyed 
for the purpose of concealing or destroying the iden- 
tity of the vehicle.4t The fact that the statute 
permits special numbers to be stamped on the engine 
by permission of the secretary of state does not 
relieve the possessor of the motor vehicle of the 
statutory penalty where the original number was 
destroyed or altered without securing the required 
permission.*? It is no defense to one who is prose- 
cuted for the offense of having in his possession an 
automobile with the motor and number so mutilated, 
that he was merely driving it temporarily at the 
request of one with whom he had been riding, but 
who ran away on the approach of officers.4? 

[§ 1471] c. Complaint or Information or Indict- 
ment. An indictment or information under such 
statutes must set forth and charge all the facts 
required by the statute to establish the offense and 
to bring accused within the statutory provisions.‘ 
But an indictment which substantially follows the 
language of the statute is usually sufficient.4® The 
indictment should describe the motor vehicle with 
sufficient certainty to identify the subject matter of 
the offense charged.*® It is not necessary to charge 
scienter in an information charging defendant with 
having in his possession unlawfully a motor vehicle 
with a changed engine number.*? 

[§ 1472] d. Evidence—(1) Presumptions and 
Burden of Proof. In a prosecution for having pos- 
session of a motor vehicle with its numbers or 


| identification marks changed or removed, as in all 


criminal prosecutions,** it is incumbent upon the 
state to sustain every element of the offense charged 
by satisfactory proof beyond a reasonable doubt.*® 

[§ 1473] (2) Admissibility. Upon a prosecution 
for possessing a motor vehicle from which the dis- 
tinguishing numbers or identification marks have 
been removed, defaced, or altered, evidence is ad- 
missible in accordance with the usual rules of evi- 
dence in criminal e¢ases.°° In a prosecution for 


Peo. v. Colon, 85 Misc, 229, 148 | 


28. 
NYS 321. 

29. State v. Harder, 
203 NW 418. 

30. State v. park a 

31. State v. Harder, supra. 

32. Coryell v. State, 92 Nebr. 482, 
138 NW 572. 

33. Coryell v. State, supra. 

34. Coryell v. State, supra. 

35. See statutory provisions. 

[a] Single object.—A statute, pe- 
nalizing possession of a motor bicy- 
cle or motor vehicle from which the 
manufacturer’s identification mark 
has been removed, etc., for the pur- 
pose, of concealing the identity of 
such vehicle, is not invalid as hav- 
ing more than one object. Peo, v. 
Fernow, 286 Ill. 627, 122 NE 155. 

[b] Within general purpose of act 
requiring registration.—A _ statute, 
penalizing possession of a motor bi- 
cycle or motor cycle from which the 
manufacturer’s identification mark 
has been removed, etc., for the pur- 
pose of concealing the identity of 
such vehicle, is not invalid as not 
having its object clearly indicated in 
the title of the act as expressed in 
the title, which includes the regis- 
tration of motor vehicles upon an 
application setting forth the name of 
the maker and the factory and engine 
number. Peo. v. Fernow, 286 Ill. 627, 
122 NE 155. 

[c] Obtaining money by confi- 
dence game distinguished.—Proof of 
a violation of a 


163 Minn. 47, 


supra. 


unlawful for anyone to sell, own, or 
possess a motor vehicle, the original 
engine number of which has been 
destroyed, removed, altered, or de- 
faced, will not justify a conviction 
of the seller of such automobile of 
obtaining money by a_ confidence 
game, Peo. v. Beal,/315 Ill. 71, 145 
NE 695. 

[d] - In New Jersey, under the Act 
Of eADrIIL D1, Vh9L9) CPAeE. pi 22) us. 8 
possession of a motor vehicle whose 
distinguishing or identification marks 
have been tampered with is not a 
crime, unless the person having pos- 
session fails to file a certificate of 
ownership within ten days. State v. 
Lee, 100 N. J. L. 201, 126 A 420. 

36. Ogburn vy. State, 168 Ark. 396, 
270 SW. 945; Peo. v. Billardello, 319 
Ill. 124, 149 NI 781, 42 ALR 1146; 
Peo. v. Johnson, 288 Ill. 442, 123 NE 
543, 4 ALR 1535; Peo. v. Fernow, 286 
Ill. 627, 122 NE'155; State v, Dunn, 
(lowa) 211 NW 850. 

37. Peo. v. Johnson, 288 Ill. 442, 
123 NE 543, 4 ALR 1535; Peo. v. Fer- 
now, 286 Ill. 627, 122 NE 155. 

{a] Bill of Rights.—Such a stat- 
ute does not conflict with the Bill of 


Rights. Peo. v. Fernow, 286 Ill. 627, 
122 NE 155. 
38. State v. Dunn, (Iowa) 211 NW 


850. 

39. Peo. v. Oberby, 323 Ill. 364, 154 
NE 125; Peo. v. Billardello, 319 Ill. 
124, 149 NE 781, 42 ALR 1146; Peo. 
v. Johnson, 288 Ill, 442, 123 NE 543, 


statute making it: 4 ALR 1535; Peo. v. Fernow, 286 II. 


ra 122 NE 155; Peo. v. Hughes, 226 


ll. A. 135; State v. Dunn, (Iowa) 
211 NW 850. 

40. State v. Derrickson, 31 Del. 
342, 114 A 286. 

41. State v. Derrickson, supra; 


Peo. v. Johnson, 288 Ill. 442, 123 NE 
543, 4. ALR 1535. 

42. Peo, v. Billardello, 319 Ill. 124, 
149 NE 781, 42 ALR 1146. 

43. Ogburn v. State, 168 Ark. 396, 
270 SW 945. 

44. State v. Lee, 100 N. J. Li. 201, 
126 A 420. 

[a] Thus an indictment under Act 
April 11,°1919 Geek. py. 27278" 3) mist 
aver, not only possession by accused 
of a motor vehicle whose distinguish- 
ing or identification marks have been 
tampered with, but that it had re- 
mained in his possession more than 
ten days and he had failed to file 
the required certificate within that 
period. State v. Lee, 100 N. J. L. 
201, 126-A 420. 

45. Glass v. State, 26 Ga. A. 157, 
106 SE 13. 


46. Glass v. State, supra. 
een Peo. v. Hughes, 226 Ill. A. 
oO. 
48. See Criminal Law § 1034 et 
seq. 


49. State v. Derrickson, 81 Del. 
342, 114 A 286. 

50. Ogburn v. State, 168 Ark. 396, 
270 SW 945; State v. Derrickson, 31 
Del. 342, 114 A 286. 

[a] Evidence of knowledge.— 
Whether the changes in the numbers 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1473-1478] 


possessing an automobile the motor and serial num- 
bers of which had been mutilated, an officer may 
testify that just prior to the arrest of defendant he 
tried to drive the automobile past him, and that the 
officer pulled his own ear in front of defendant’s car 
and that the latter struck the officer’s car and burst 
a tire.°t Defendant may be asked on his c¢ross- 
examination to affect his credibility whether he had 
not represented himself as a person of a different 
name, and had not stated that he had a ear to sell, 
which afterward proved to have been stolen.°? 

[§ 1474] (38) Weight and Sufficiency. Upon a 
prosecution for possessing a motor vehicle from 
which the distinguishing numbers or identification 
marks have been removed, defaced, or altered, the 
sufficiency of the evidence required to sustain a con- 
viction is tested by the rules applicable in criminal 
cases generally.°* 

[§ 1475] 36. Receiving Stolen Motor Vehicles—a. 
Nature and Elements of Offense—(1) In General. 
The buying, receiving, concealing, or aiding in the 
concealment of a motor vehicle, knowing it to have 
been stolen and with the intent to defraud the 
owner of his property, is an offense,°* either under 
the general statutes penalizing the receiving of 
stolen property®> or under special statutes particu- 
larly applicable to motor vehicles.°® The gist of the 
offense is guilty knowledge of the larcenous charac- 
ter of the property charged to have been received,*? 
and the crime is a separate and distinct offense, and 
not a degree of larceny.°> ~ ‘ 

The essential elements®® of the offense are: That 
the motor vehicle charged to have been received was 
previously stolen;°° that accused bought, received, 
concealed, or aided in concealing the car®t with 


MOTOR VEHICLES 


[42 C.J.] 1391 
knowledge that it had been stolen®? and with the 
intent to defraud the owner.®? 

Grade of offense. Under a statute making it a 
felony to buy, receive, or conceal a stolen motor 
vehicle of any value,** the value of the vehicle in- 
volved in the prosecution has nothing to do with the 
determination of the grade of the crime.® 

[§ 1476] (2) Previous Theft. In order to convict 
for the offense of buying or receiving a stolen motor 
vehicle, it is essential that the car alleged to have 
been bought or received was, in fact, stolen.°° How- 
ever, it is not necessary that the previous unlawful 
acquisition of the vehicle was in the commission of 
a larceny, but it is sufficient if the car was taken 
by robbers®* or acquired by means of false pretenses 
if such is the nature of the charge.®® The theft, 
however, must have been committed by a person 
other than accused.”? 

[§ 1477] (3) The Receiving.“+ To support a con- 
viction for receiving, buying, concealing, or aiding 
in the concealing of a motor vehicle, it must appear 
that defendant received or had some control over, or 
possession of, the property in question.” However, 
the possession need not be actual and physieal,*® 
but constructive possession is sufficient.74 

[§ 1478] (4) Guilty Knowledge. It must appear 
that accused knew at the time he received the ear, or 
aided in its concealment, that it was stolen prop- 
erty,’® guilty knowledge being an essential element 
of the offense.*® Guilty knowledge, as used in this 
connection, means not only actual knowledge, but 
constructive knowledge through notice of facts and 
circumstances from which guilty knowledge may 
fairly be inferred.” However, the guilty knowledge 


on the automobile found in the pos- 
session of accused were made either 
by him or another with the knowl- 
edge of accused, for the purpose of 
concealing or destroying the identity 
of the automobile, may be shown by 
admissions and declarations, or by 
facts and circumstances from which 
his knowledge of such purpose may 
be inferred. State v. Derrickson, 31 
Del. 342, 114 A 286. 

Evidence in criminal cases gener- 
ally see Criminal Law §§ 947-1999. 

51. Ogburn v. State, 168 Ark. 396, 
270 SW 945. 

52. Ogburn v. State, supra. 

53. Ogburn v. State, supra; Peo. 
v. Oberby, 3238 Ill, 364, 154 NE 125; 
State v. Randolph, 192 Iowa 6386, 185 
NW 141. 

54. See cases infra this section; 
and §§ 1476-1493. 

Conspiracy to receive stolen ve- 
hicles see supra § 1262. 

55. See Receiving Stolen Goods 
(84. Cye: 513]. 

56. See statutory provisions. 

[a] “he object and purpose of 
the statute is to break up the crimi- 
nal industry of stealing automobiles 
and affording a market for these 
stolen goods. This industry in crime 
is so intimately interwoven with the 
stealing of automobiles that one is 
indispensable to the other.’ Sandlo- 
vich v. State, 104 Nebr. 169, 171, 176 
NW 81. 

[b] In Nebraska the act entitled 
“An Act relating to the larceny of 
motor vehicles . and providing 
penalties for violation of this act,” 
which includes a prohibition of re- 
ceiving stolen goods, does not con- 
tain more than one subject, nor fail 
to express its subject in its title, so 
as!to avoid a conviction under it for 
receiving a stolen automobile. Sand- 
lovich v. State, 104 Nebr. 169, 171, 
176 NW 81 (“It is obvious, in creat- 
ing a market for stolen automobiles, 
the person engaged may be an ac- 
zessory either before or after the 


fact. In either event the body of the 
act is clearly expressed and is ger- 
mane to its object and purpose. The 
title, while not a, precise epitome of 
the body of the act, yet is sufficiently 
plain and broad to accomplish the ob- 
ject of the legislature’’), 

57. eee ae v. State, 191 Ind, 334, 


132 NE 5 

58.> Barry v.,.Com., 212, Ky...778, 
280 SW 118. 

59. Receiving stolen goods gener- 
ally see Receiving Stolen Goods [34 
Cye 515 et seq]. 

60. See infra § 1476. 

61. See infra § 1477. 

62. See infra § 1478. 

63. See infra § 1479. 


64. See statutory provisions. 
Mares v. State, 112 Nebr. 619, 


65. 

200 NW 448. 

66. State v. Giangosso, 157 La. 
360, 102 S 429; Peo. v. Tantenella, 
212 Mich. 614, 180 NW 474; Sipes v. 
State, (OKly Cr:) 1251, P 511. 

67. Marco v, State, 188 Ind. 540, 
125 NE 34. 

68. Marco v. State, supra. 

{a] Since every robbery includes 
a larceny, it is no defense to a prose- 
cution for having received a stolen 
automobile that the car was taken 
by: robbers and not in the commis- 
sion of a larceny. Marco v. State, 
188 Ind, 540, 125 NE 34. 

69. State v. Giangosso, 157 La. 
360, 102 S 429. 

70. Peo. v. Jacobs, 73 Cal. A. 334, 
2380 710. Barry sv. cComy* 212. Ky. 
778, 280 SW 118. 

[a] Rule applied.—Where an in- 
dictment charged the receiving of 
parts of. an automobile knowing at 
the time that they were stolen or ob- 
tained by false pretenses, a finding 
that the parts were not stolen or ob- 
tained by false pretenses but were 
secreted by accused and a state wit- 
ness, pursuant to a conspiracy be- 
tween them to obtain insurance as if 
the parts had been in fact stolen, will 
not support, a conviction for receiv- 


ing stolen property. State v. Gian- 
gosso, 157 La. 360, 102 S 429. 

71. Receiving stolen goods gener- 
ally see Receiving Stolen Goods [34 
Cyc uot Tk 

72. Ala.—Marshal v. State, 18 Ala. 
A. 488, 93 S 236. 

Ark.—Smith vy. State, 169 Ark. 913, 
277 Sw 530. 

La.—State v. Giangosso, 157 La. 
360, 102 S 429. 

Mich.—Peo. v. ‘Tantenella, 212 
Mich. 614, 180 NW 474. 

SS er TE Vv. State, (Cr), 2510 P 
oO . 

73. Edmondson y. State, 151 Tenn. 
214, 268 SW. 881. 

74 Edmondson vy. State, supra. 
_75. Peo. v. Tantenella, 212 Mich. 
614, 180 NW. 474. 

76. Ala.—Marshal v. State, 18 Ala. 
A. 483, 93 S 236. 

Ark.—Smith y. State, 169 Ark. 913, 
277 SW_ 530. ‘ 

Ill.—Peo, v. Miller, 292 Ill. 318, 127 


NE 58. 

Ind.—Dampier v. State, 191 Ind. 
334, 182 NE 590. 

Mich.—Peo. v. Smith, 234 Mich. 


503, 208 NW 674; Peo. v. Tantenella, 
212 Mich. 614, 180 NW 474; Peo. v. 
Lintz, 203 Mich. 683, 169 NW 918. 
cine ban ae Vv. ‘State, “(Cr:))-251  P 

77. Peo. v. Smith, 234 Mich. 503, 
208 NW 674; Peo. v. Tantenella, 212 
Mich. 614, 180 NW 474. 

[a] Rule applied.—(1) The fact 
that two boys brought a car to de- 
fendant’s garage and offered it: for 
sale, although not sufficient of itself 
to charge defendant with knowledge, 
as a matter of law, that the car was 
stolen, was sufficient to put him:on 
inquiry, and was a circumstance for 
the consideration of the jury in de- 
termining whether defendant -had 
guilty knowledge. Peo. v. Lintz, 203 
Mich. 683, 169 NW 918. (2) It-has 
been held a potent fact in determin- 
ing the guilty knowledge of defend- 
ant that he was dealing with one 


1392 [42 C.J.] 
of defendant must be tested by his actual belief.*§ 

[§ 1479] (5) Intent. The receiving, buying, or 
concealing of a motor vehicle, to constitute the 
offense, must be with the felonious intent to deprive 
the owner of his property,’® and such intent must 
exist at the time the car was received.®® It has been 
held, however, that no further criminal intent is re- 
quired to sustain. a conviction for receiving a stolen 
automobile than arises from a finding that the 
automobile had been stolen and that defendant re- 
ceived it knowing it to have been stolen.*+ 

[§ 1480] b. Jurisdiction and Venue. Subject to 
general rules,®* the local jurisdiction of the offense 
of receiving a stolen automobile is in the county 
where the offense was committed.*? By statutory 
provisions in some jurisdictions,** a person receiving 
a stolen automobile may be prosecuted in any county 
where he is found in the possession of the property 
as well as the county in which it was originally 
received.®® 

[§ 1481] c. Persons Liable. In accordance with 
general rules,°° where two persons aid and abet each 
other in committing the offense of receiving a stolen 
motor vehicle, both being present, both are princi- 
pals and are equally guilty.s’ However, to con- 
stitute one an ‘‘accomplice’’ to the crime, he must 
sustain such a relation to the acts charged that he 
could be jointly indicted for its commission.** Thus 
one who aids in the conspiracy to steal an auto- 
mobile by changing the engime number is not guilty 
of receiving stolen property, but is guilty either of 
theft or of being an accomplice to the theft.8® Simi- 
larly, a thief’s act in delivering a stolen car to 
defendant or one for whom defendant acted did not 
make the thief an accomplice of defendant in the 
erime of knowingly receiving a stolen automobile,?° 
the thief’s crime being that of larceny, and his 
asportation, sale, and delivery to accused or other 
party being but elements thereof.®! 

[§ 1482] d. Indictment or Information. Subject 
to the general rules,®? an information or indictment 
charging the receiving of a stolen automobile which 
follows a statutory form,®* or follows an approved 
form which meets the requirement of the statute,% 
or which charges the offense substantially in the 
language of a statute which creates and defines the 
essential elements thereof, is sufficient. 

Ownership. Although the general rule is that the 
ownership of goods alleged to be unlawfully received 


whom he knew, or had heard, was an 87. 
automobile thief, and that from such] SE 57 
fact the jury might well draw an 88. 
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State v. Dail, 191 N. C. 233, 131 
weary v. Com., 212 Ky. 778, 280 
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must. be averred,®* it has been held that an indict- 
ment for receiving a stolen automobile in the 
language of a special statute creating the offense is 
not open to objection because of a failure to aver the 
ownership of the ear.°* Where an automobile was 
in the possession of a person other than the owner 
at the time it was stolen, an indictment, laying the 
ownership in the owner in one count and in the 
person having possession at the time it was stolen 
in another count, is not subject to demurrer or 
motion to elect.°® 

Description of property. An indictment which 
describes the stolen property alleged to have been 
received by defendant as parts of a named automo- 
bile is sufficient to include seat covers and a horn 
used and attached to the automobile, although not 
manufactured by the maker of the ear.°® 

Value. Where a statute makes it a felony to buy, 
receive, or conceal a stolen motor vehicle of any 
value,! it is not necessary to allege in the informa- 
tion the value of a motor vehicle charged to be 
unlawfully received.? 

‘[§ 1483] e. Issues, Proof, and Variance. In a 
prosecution for receiving a stolen automobile the 
proof must follow the allegations in the indictment* 
and the jury must find the material facts alleged in 
the indictment to be true.* Thus, in order to convict 
on the charge of receiving property knowing at the 
time it was stolen or obtained by false pretenses, it 
must appear either that the property was stolen or 
that it was obtained by such pretenses.> However, 
there ig no variance between a charge of receiving 
a stolen automobile and proof showing that the car 
was taken by robbers, since every robbery includes 
a larceny.® An allegation that defendant bought, 
received, or concealed a stolen automobile is not at 
variance with proof that he received parts of an 
automobile and that such parts were taken from the 
stolen car.” 

[§ 1484] f. Evidence—(1) Presumptions and Bur- 
den of Proof. In a prosecution for receiving a stolen 
motor vehicle, as in criminal prosecutions generally,® 
it is Incumbent upon the state to prove every fact 
and circumstance which is essential to the guilt of 
accused.® Thus, in order to support a conviction, 
it must be established that the car was stolen, 10 
that defendant received the car," that the car so 
received was the one described in the indictment as 
previously stolen,’* that defendant when he bought 


[84 Cyc 521 text and note 57]. 
97. Sandlovich v. State, 104 Nebr. 
169, 176 NW 81. 


inference of guilt. Marshal vy. State,| SW 118. 98. Hodge v. State, 18 Ala, A. 631, 
18 Ala, A. 483, 93 S 236. 89. Walker v. State, 94 Tex, Cr.| 92S 79. 

78. State v. Ebbeler, 288 Mo. 57,| 568, 252 SW 552. 99. State v. Richey, 160 La. 667. 
222 SW 396. 90. Barry. v.5'Com\., 2120kKya Wish) LOM eseaee. 

[a] Rule applied.—An instruction | 280 SW 118. of See statutory provisions. 
which permitted a conviction if the 91. Barry _v. Com., supra. Mares v. State, 112 Nebr. 619, 


facts were such as would have caused 
a reasonably prudent person to be- 
lieve at the time he received it that 
the .automobile had been stolen is 
erroneous. State vy. Ebeler, 283 Mo. 
57, 222 Sw 396. 

79. Smith v. State, 169 Ark. 913, 


277 SW 530; Peo. v. Miller, 292 I11. 
318, 127 NE 58; Peo. v. Tantenella, 
212 Mich. 614, 180 NW 474. 
80. Peo. v. Tantenella, supra. 
81. State v. Ebbeler, 283 Mo. 57, 
222 SW 396. 
vies See Criminal Law _ §&§ 197, 
83. Smith v. State, 169 Ark. 913, 


277 SW_ 530. 

84. See statutory provisions. 

85. Smith v. State, 169 Ark. 913, 
277 SW_ 530. 

86. See Criminal Law §§ 99-161. 


Larceny of motor vehicles see su- 
pra §§ 1402-1445, \ 

See Receiving Stolen Goods 
[34 Cye 520 et seq]. 

[a] In Pennsylvania an_  indict- 
ment for receiving stolen goods may 
be presented.by the district attorney 
upon an information charging lar- 
ceny, for if defendant is advised by 
the information what transaction is 
referréd to, he must prepare to meet 
the charge as to any crime involved 


therein. Com. v. Danner, 79 Pa. Su- 
ner 556. 
3. Marshal v. State, 18 Ala. A. 
483, 93 S. 236. 
94. Walters v. State, 102 Tex. Cr. 


243, 277 SW 6538. 

95. Sandlovich v. State, 104 Nebr. 
169, 176 NW 81. 

96. See Receiving Stolen Goods 


200 NW 448. 

3. Woodell v. State, 103 Tex. Cr. 
86, 279 SW 840. 

4. Woodell v. State, supra. 

5. State v. Giangosso, 157 La. 360, 
ie S 429. 
' 6 Marco v. State, 188 Ind. 540, 
re NE 34. 
pa poaE= v. State, 18 Ala. A. 361, 


8. See §§ 993- 
1004. 

9. See cases infra this section. 

Elements of offense see supra §§ 
1503-1509. \ 

10. Peo. v. Tantenella, 212 Mich. 
614, 180 NW 474; Sandlovich v. State, 
104 Nebr. 169, 176 NW 81. 

11. Peo. v. ree 212 Mich. 
614, 180 NW 474. 

12. Peo. v. Tantenella, supra. 


Criminal Law 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or received the car knew it was stolen,1® and that he 
received it for his own gain with the intent to pre- 
vent the owner from again possessing it.14 Where 
the evidence shows that defendant, bought or re- 
ceived an automobile from one he knew or had 
heard was an automobile thief, the jury are justified 
in drawing, from such fact, an inference of guilt.’ 

[§ 1485] (2) Admissibility—(a) In General. In 
prosecutions for receiving stolen motor vehicles, as 
in the case of trials for receiving other stolen prop- 
erty,'® the general rules as to relevancy,'’ material- 
ity, and competency!® govern. as to the admissi- 
bility of evidence.?° 

On the part of the prosecution any competent 
evidence is admissible which tends to prove defend- 
ant guilty of the offense charged?! and to rebut mat- 
ters of defense.22. Thus it is proper for the state to 
identify the person who disposed of the cars to 
defendant as being the person who stole the cars;?* 
to prove the facts surrounding the larceny thereof ;** 
to show the course of procedure followed by such 
person in the disposal of the property,?® and. the 
course of dealing between him and defendant.?® 
The owner of the automobile alleged to have been 
stolen is competent to testify to the fact that it was 


13. Peo. v. Miller, 292 Ill. 318, 127] stolen. 
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Com. AV. Perry, 248 Mass. 30. 


[42 C.9.] 1393 


stolen,*’ even though he was not present when the 
theft occurred,?* and it is proper for such person 
to prove his ownership of the car,?® to deseribe its 
appearance when he last saw it,®° to tell where that 
was,*' and the circumstances under which he lost 
it.°* Proof of defendant’s possession of the stolen 
automobile,** or the parts thereof,*+ where they 
came from,*> where they were,?* and all the facts 
and circumstances connected therewith,?? is admis- 
sible as evidence of the commission of the crime. 

Guilty knowledge. Testimony as to a stolen auto- 
mobile purchaser’s knowledge that the seller was a 
thief is admissible,** and evidence as to the course 
ot procedure followed by the person who disposed 
of the stolen car to defendant*® is properly received 
to be considered in connection with other evidence 
in the case as tending to show knowledge on the 
part of defendant that the car in question was stolem 
property.*° 

On the part of defendant any competent evidence 
is admissible which tends to show that he did not 
commit the offense charged but acquired the prop- 
erty innocently or as a result of a bona fide trans- 
action.4™ 


[§ 1486] (b) Other Offenses. Although the gen- 


Myers v. State, supra. 


NE 58; Peo. v. Tantenella, 212 Mich. 
614, 180 NW 474. 

14. Peo. v. Miller, 292 Ill. 318, 127 
NE 58. 

15. Marshal v. State, 18 Ala. A. 
483, 93 S 236. 

16. See Receiving Stolen Goods 
[34 Cye 524 et seq]. 

17. See Criminal Law §§ 1034- 


1085 

18. See Criminal Law §§ 1086- 
1089. 

19. See Criminal Law §§ 1090- 
1112 


20. See cases infra this section. 

21. See cases infra this note; and 
notes 22—40. 

[a] Confession. — Goodfellow v. 
Peo., 75 Colo. 243, 224 P 1051. 


[b] Parts of stolen automobile 
are admissible in evidence if suffi- 
ciently identified. State v. Richey, 


160 La. 667,-107 S 484 (where parts 
were held sufficiently identified to 
permit their admission). 

[c] Registration application. — 
Walters v. State, 102 Tex. Cr. 243, 
277 SW. 653. : 

[d] Secret process restoring origi- 
nal car numbers.—State v. Acosta, 
161 La. 173, 108 S 326. 

[e] Conduct of co-conspirators.— 
Housley v. State, 143 Ark. 425, 220 
Sw 460. 

{f] Evidence of thief.—Housley 
v. State, 143 Ark. 425, 220 SW 460. 

{g] Best evidence.—In a prosecu- 
tion for receiving and concealing a 
stolen automobile which accused sold 
to witness, reception of testimony of 
such witness that he wrote the check 
to an individual under either one of 
two names designated by him, one of 
which names was that of accused, is 
not improper as against an objection 
that the check was the best evidence, 
where theretofore the state’s attor- 
ney called upon accused to_ produce 
the check, but he did not do so or 
endeavor to explain where it was or 
what he had done with it. Walters 
v. State, 102 Tex. Cr. 243, 277 SW 653. 

{h] Other property.—In a prose- 
ecution for receiving a stolen automo- 
bile, it was error to permit a witness 
to testify that he delivered a car 
from his house to a certain person 
and received payment and signed a 
receipt, that he did not write the 
body of the receipt but that it was 
written by defendant, it being admit- 
ted by the commonwealth® that the 
automobile was never recovered and 
there being no evidence that it was 


[42 C. J.—88] 


19, 142 NE 840. 

Evidence of other offenses see in- 
fra § 1486, 

22. See cases infra this note. 

[a] Evidence held admissible.— 
(1) Where a check made by defend- 
ant to the person from whom he 
claimed to have purchased the car 
is introduced in evidence, state’s evi- 
dence in rebuttal, that a name other 
than that of the payee indorsed on 
the back of the check had _ been 
erased and that the payee had dis- 
appeared and could not be found, was 
properly received. Peo. v. Di Pietro, 
214 Mich. 507, 183 NW 22. (2) In 
rebuttal of defense, that a battery 
alleged to have been part of the prop- 
erty received by defendant had been 
lying around defendant’s house for 
about a year, the prosecuting witness’ 
testimony as to whether the battery 
involved appeared to have been lying 
around for a long time was admissi- 
ble and relevant and was not a mere 
opinion of the witness. State v. 
Richey, 160 La, 667, 107 S 484. 

23. State v. Albery, 197 Iowa 538, 
197 NW 650. 

{a] Circumstantial evidence.—The 
identity of the person who disposed 
of the cars to defendant as the party 
who stole the cars may be estab- 


lished by circumstantial evidence. 
State v. Albery, 197 Iowa 538, 197 
NW 650. 


24. State v. Albery, supra. 

25. State v. Albery, supra. 

{a] Forged applications for regis- 
tration of cars obtained by the per- 
son who disposed of them to defend- 
ant are properly introduced in evi- 
dence although defendant was not 
present at any of such transactions. 
State v. Albery, 197 Iowa 538, 197 
NW 650. 

{b] Evidence held admissible.—In 
4% prosecution for receiving stolen 
automobiles, it was proper for the 
state to show the method of the 
person who disposed of the cars to 
defendant of obtaining false regis- 
tration certificates, even before the 
ear was stolen, and in changing, or 
procuring a change of, the engine 
numbers of the cars to conform to 
the certificates. State v. Albery, 197 
Iowa 538, 197 NW 650. 

26. State v. Albery, supra. 

27. Com: v,. Fogel, 75 Pa. Super. 


28. Com. v. Fogel, supra. 
29. Myers v. State, 137 Md. 482, 
113 A 87. 


31. Myers v. State, supra. 

32. Myers vy. State, supra. 

33. Myers v. State, supra; Peo. v. 
Teneenelle. 212 Mich. 614, 180 NW 

[a] That defendant was driving 
car away when the owner last saw 
it is admissible in evidence. Myers 
V.. Stateri1 37 Ma.£4 8200 SA Sze 

[b] Possession outside of the 
state by defendant of an automobile 
Stolen in the state is competent in 
connection with other evidence to 
show that defendant received the 
goods within the state knowing them 
to be stolen. Peo. v. Tantenella, 212 
Mich. 614, 180 NW 474. 

34. Hodge v. State, 18 Ala. A. 361, 
92 S 79. 

35. Hodge v. State, supra. 

36. Hodge v. State, supra. 

37. Hodge v. State, supra; Hallo- 
man v. Com., 138 Va. 758, 120 SH 852. 

38. Marshal v. State, 18 Ala. A. 
483, 92 S 236. 

39. See cases supra note 25. 

40. State v. Albery, 197 Iowa 538, 
197 NW 650. ° 

Evidence of other offenses to es- 
arts guilty knowledge see infra 

41. See cases infra this note. 

[a] Evidence held admissible.— 
(1) On a trial for receiving and aid- 
ing in concealing a stolen automo- 
bile which defendant claimed to have 
acquired by means of a chattel mort- 
gage, where she testified that the 
mortgage was given on the particular 
car in question while it was stand- 
ing in front of the office of the no- 
tary, before whom the mortgage was 
acknowledged, and that the car had 
been in her possession ever since, ex- 
cept for a few days, the mortgage 
was competent, although it described 
the automobile as a 1917 instead of a 
1916 model and misdescribed its se- 
rial number. Peo. v. Lindley, 282 Ill. 
377, 118 NE719. (2) In a -prosecu- 
tion for receiving a stolen car, it was 
not error to receive in evidence ‘a 
check made by defendant to the per- 
son from whom he claimed to have 
purchased the car, although it was 
not claimed the check was given for 
the car in question, in view of testi- 
mony relating to dealing in stolen 
ears between. defendant and such 
payee, and the question of defend- 
ant’s guilty knowledge. Peo. v. Di 
Pietro, 214 Mich. 507, 183 NW 22. 

{b] Statement of defendant.—(1) 
Refusal to allow a deputy sheriff to 
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eral rule that evidence of another independent and 
wholly disconnected crime is not admissible to estab- 
lish the guilt of defendant of the crime charged*? 
applies,** such evidence is admissible, in accordance 
with the exceptions to the rule,*4 and more particu- 
larly with its application to the receiving of stolen 
property generally,*® where the crime was com- 
mitted as part of the same transaction and forms 
part of the res gesto,** or where the evidence of 
such other offense bears on the issues in the case and 
so shows, or tends to show, identity, intent, motive, 
guilty knowledge, or a common scheme, plan or 
system.** 

Time of offense. The rule that evidence of other 
crimes is admissible to show guilty knowledge*® ap- 
plies only to prior offenses,#? and evidence of similar 
transactions - which occurred subsequent to the 
offense charged is inadmissible.*° 

[§ 1487] (3) Weight and Sufficiency. As in prose- 
cutions for unlawfully receiving other property,°* 
the general rules®? control in determining whether 
the evidence in a prosecution for receiving a stolen 
motor vehicle is sufficient to sustain a conviction.°* 
In accordance with such rules, the evidence must be 
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sufficient to establish beyond a reasonable doubt the 
guilt of accused,®* and the various essentials of the 
offense, such as the ownership of the motor vehicle 
involved,®® its previous theft®* by a person other 


than accused,” the identity of defendant,°® and his 


receiving the stolen car? within the jurisdiction,®° 
with guilty knowledge of the fact that it was 
stolen,®*! and with the felonious intent to defraud the 
owner. °? 

Possession of stolen vehicle.°* Although the mere 
possession of stolen property cannot be used as evi- 
dence to show knowledge of its theft,°* the posses- 
sion of a stolen automobile together with other sus- 
picious circumstances is evidence of guilty knowl- 
edge,®> and is sufficient to justify a conviction for 
receiving a stolen motor vehicle,®* provided there is 
evidence that the car charged to have been felo- 
niously received was stolen by some person other than 
the individual charged with illicitly receiving it.%? 

Place of possession. The possession by defendant 
of a stolen automobile outside of the state is not of 
itself evidence to establish that he received it within 
the state knowing it to be stolen.*® However, the 
fact of recent possession of a stolen automobile in 


answer a question whether when ar- 
rested defendant did not say that he 
had bought the automobile from a 
named person is proper, since such 
testimony would have been incompe- 
tent as a self-serving declaration. 
State v. McCanless, 182 N. C. 843, 
109 SE 62. (2) In a prosecution for 
receiving and concealing a_ stolen 
automobile, proffered testimony of 
accused that, when effort was made 
to get him out of jail, he told a 
witness to make it known to the 
court that he did not want to be re- 
leased until “this matter was cleared 
up,’ was held properly excluded as 
having for its object a purpose self- 
serving. Walters v. State, 102 Tex. 
Cr, 243, 277 SW 653. 

[ec] District attorney’s admission, 
in trial for receiving stolen automo- 
bile parts, as to the testimony of an 
absent witness of a single sale of 
tires to defendant by the absent wit- 
ness is not admissible to show that 
defendants were frequent purchasers 
of auto parts in course of trade, es- 
pecially where such tires were of a 
different make from the stolen ones. 
State v. Richey, 160 La. 667, 671, 107 
S 484 (“To the admission as made by 
the district attorney, there could 
have been no serious ground of ob- 
jection. But the defendant could not 
enlarge that admission so as to em- 
prace facts which were clearly not 
included in the admission. The ad- 
mission of the sale of particular 
tires could not be extended so as to 
show that defendants were general 
dealers in, and frequent purchasers 
of, auto parts in due course of 
trade’’). 

42. Evidence of other offenses: 
Generally see Criminal Law § 1132. 
Receiving stolen goods see Criminal 

Law § 1195. 

43. Goodfellow v. Peo., 75 Colo. 
243, 224 P 1051; Peo. v. Lindley, 282 
Ill, 377, 118 NE 719; Peo. v. Di Pietro, 
214 Mich. 507, 183 NW 22; State v. 
Dail, 191 N. C. 231, 131 SE 573, 


44. See Criminal Law §§ 1133- 
1141. 
45. See Criminal Law § 1195. 


46. State’ ww. “Dail, 191 IN."Cs 1281, 
131 SH 573. : 

47. Colo.—Goodfellow v. Peo., 75 
Colo. 243, 224 P 1051. 

Tll.—Peo. v. Lindley, 282 Ill. 377, 
118 NE 719. 

Ind.—Dampier v. State, 191 Ind. 
334, 132 NE 590. 

Ky.—Barry v. Com., 212 Ky. 178, 
280 SW 118. 
Mich.—Peo. v. Di Pietro, 214 Mich. 
507, 188 NW 22, 


N. C.—State v. Dail, 191 N. C. 231, 
131 SE 573.. 

48. See cases supra note 47. 

49. Peo. v. Lindley, 282 Ill. 
118 NE 719; Dampier v. State, 
Ind. 334, 132 NE 590. 

50. Peo. v. Lindley, 282 Ill. 377, 
118 NE 719; Dampier v. State, 191 
Ind:13834,.1325NE 5902) - 

51. See Receiving Stolen Goods 
[34 Cye 527]. 

52. See Criminal Law § 1559 et 
seq. 

53. See cases infra this section. 

54. Peo. v. Miller, 292 Ill. 318, 127 
NE 58; State v. Albery, 197 Iowa 
538, 197 NW 650; Com. v. Fogel, 75 
Pa. Super. 446. 

[a] Uncorroborated testimony of 
accomplice is insufficient to support a 


377, 
191 


conviction. Sipes v. State, (Okl. Cr.) 
2510) 611. 
[b] Evidence held sufficient to 


support conviction.—Smith v. State, 
169 Ark. 913, 277 SW 530; Marco v. 
State, 188 Ind. 540, 125 NE 34; State 
v. Albery, 197 Iowa 538, 197 NW 
650; State v. Propp, 193 Iowa 383, 
185 NW 90; Barry v. Com., 212 Ky. 
778, 280 SW 118; Mares v. State, 112 
Nebr. 619, 200 NW 448; Burris v. 
State, 104 Nebr. 641, 178 NW 216; 
Edmondson v. State, 151 Tenn. 214, 
268 SW 881; Fuller v. State, 99 Tex. 
Cr. 475, 270 SW 169; Holloman vy. 
Com., 138 Va, 758, 120 SE 852. 

[c] Evidence held insufficient to 
support 
State, 17 Ala. A, 674, 88 S 211; Peo. 
v. Smith, 234 Mich. 503, 208 NW 674; 
Peo. v.. Neilson, 215 Mich. 239, 183 
NW 707; Sipes v. State, (Okl. Cr.) 
Zot, Paoli: 

55. See cases infra this note. 

‘ [a] Where owner was killed when 
car was taken.—In a prosecution for 
receiving a stolen automobile under 
an affidavit charging the ownership 
to have been in a certain Greek taxi 
driver, evidence was held to show 
ownership of the automobile: in the 
taxi driver, although he was dead 
at the precise time of the robbery, 
having been shot by one of the 
robbers. Marco v. State, 188 Ind. 
540, 125 NE 34. 

[b] Ownership and possession.— 
Evidence of the actual ownership of 
an automobile at the time it was 
stolen is sufficient upon which to 
predicate a verdict of guilty although 
at that time the actual possession 
of the car was in another. Hodge v. 
State, 18 Ala. A. 361,°92, S 79. 

{[c] Where a corporation is al- 
leged as owner of the motor vehicle 
alleged to have been unlawfully re- 


conviction. — Dennison v- 


ceived, proof of the de facto exist- 
ence of the corporation is sufficient 
to establish the existence of the 
corporation. | Goodfellow v. Peo., 75 
Colo. 243, 224 P 1051. : 

56. State v. Albery, 197 Iowa 538, 
197 NW 650; Sandlovich y. State, 104 
Nebr. 169, 176 NW 81. 

57. See case infra this note. 

[a] Evidence held _ sufficient. — 
sane v. Jacobs, 73 Cal. A. 334, 238 P 

58. See case infra this note. 

[a] Evidence held _ sufficient. — 
Housley yv. State, 143 Ark. 425, 220 


Sw 460. 

59. See cases infra this note. 

[a] Evidence held _ sufficient. — 
Peo. v. Jacobs, 73 Cal. A. 334, 238 P 
770; Edmondson v. State, 151 Tenn. 
214, 268 SW 881. 

oo aS ee infra notes 68—70. 

c al.—Peo. v. Jacobs, AS 
334, 2388 P 770. eae 

Colo.—Goodfellow v. Peo., 75 Colo. 
Ra ee PPOst 
ll.—Peo. v. Miller, 292 Il]. 818, 12 
NE 58, ee Me 

Iowa.—State vy. Albery, 197 Iowa 
538, 197 NW 650. * M 

Mich.—Peo. v. Smith, 234 Mich. 503, 
208 NW 674. 

{a] Defendant’s knowledge may 
be shown either by direct evidence or 
by facts and circumstances from 
which knowledge could reasonably be 
inferred. State v. Albery, 197 Iowa 
538, 197 NW 650; Peo. v. Smith, 234 
Mich. 503, 208 NW 674. 

[b] Evidence held sufficient.—Peo. 
v. Jacobs, 73 Cal. A. 334, 238 P 770; 
Goodfellow v. Peo., 75 Colo. 243, 224 
P 1051; Peo. v. Purman, 216 Mich. 
430, 185 NW 725; Peo. v. Tantenella, 
212 Mich. 614, 180 NW 474. 

62. Peo. v. Jacobs, 73 Cal. A. 334, 
238 P 770; Peo. v. Miller, 292 Ill, 318, 
127 NE 58. 

[a] Evidence held sufficient.—Peo. 
a Jacobs, 78. Cal. A. 334, 238 P 

63. Possession -generally see Re- 
ceiving Stolen Goods [34 Cyc 528]. 

64. Peo. v. Tantenella, 212 Mich. 
614, 180 NW 474. 


65. Peo. v. Tantenella, supra, 
66. Peo. v. Jacobs, 78 Cal. A. 334, 
238 P 770; Peo. v. Tantenella, 212 


Mich, 614, 180 NW 474. 


67. Peo. v. Jacobs, 73 Cal. A. 334, 
238 P 770. i 
68. Peo. v. Smith, 234 Mich. 503, 


208 NW. 674; Peo. v. Tantenella, 
212 Micht 614, 180 NW 474; Burris 
wanstate: 104 Nebr. 641, 178 NW 
16. , : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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another state may be considered with other cireum- 
stances in determining whether the car was acquired 
within the state,®® and such foreign possession when 
combined with other incriminating circumstances 
will be sufficient to support. a conviction for receiv- 
ing stolen property within the. state.7° 


[§ 1488] g. Trial—(1) In General. The rules 


governing the trial of criminal cases generally" are. 


applicable in prosecutions for receiving stolen motor 
vehicles.” 

[§ 1489] (2) Questions of Law or Fact. In ac- 
cordance with general rules,’* the weight and suffi- 
ciency of the evidence,‘ including the credibility of 


the witnesses,’® are to be passed upon by the jury., 


It is also the province of the jury, where the evi- 
dence is sufficient to authorize or require the sub- 
mission of the case to them, to determine the guilt 
or innocence of accused,** and to pass upon such 
issues of fact as the identity of the stolen prop- 
erty,” and the knowledge of defendant that the 
automobile was stolen when he received it.*® 

Accomplices. Although the credit to be given the 
testimony of an accomplice or co-conspirator, as in 
the case of other witnesses,’® is ordinarily a matter 
to be determined by the jury,®° statutory provisions 
sometimes affect the application of the rule.8t Thus, 
where a statute provides that a conviction cannot be 
had upon the uncorroborated testimony of an accom- 
plice,®* and the evidence is conflicting as to whether 
a witness participated in commiting the offense, the 
questions as to whether or not such a witness is an 
accomplice is one of fact for the jury.*? But where 
the acts and conduct of the witness are admitted, it 
becomes a question of law for the court to say 
whether or not those acts and facts make the wit- 
ness an accomplice.*4 Accordingly, where the only 
evidence in a prosecution for receiving a stolen 
automobile showed that the state’s witness was an 
accomplice and he was uncorroborated, the refusal 
of the court to direct a verdict of acquittal was 
error.®® 

[§ 1490] (3) Instructions. 


69. Peo. v. Tantenella, 212 Mich. 
614, 180 NW 474; Burris v. State, 104 
Nebr. 641, 178 NW 216. 

70. Peo. v. Tantenella, 212 Mich. 


The rules as to in- 


[b] 
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Refusal to direct acquittal 
held proper.—Marshal v. 
Ala, A. 483, 93 S 236 (conflicting evi- 
Pytmie Com. v. Fogel, 
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structions in criminal cases generally,*® and more 
particularly as applied in prosecutions for unlaw- 
fully receiving other property,** are applicable on a_ 
trial for receiving a stolen automobile.** In con- 
formity with these rules the instructions given 
should be full and accurate and not misleading,®® 
and should be applicable to and warranted by the 
issues and evidence in the case,®° and should not 
give undue prominence to particular matters.®+ 
Accused is entitled to an instruction as to his theory 
of the case where there is evidence to raise that 
issue.°?, Where an indictment charges the commis- 
sion of the offense in different ways and the state 
elects to rely upon one count, an instruction with- 
drawing the remaining counts from the considera- 
tion of the jury is proper.®* 

Requested instructions which incorrectly state the 
law,®* or invade the province of the jury,®® or give 
undue prominence to particular matters,°® or which 
are covered by other instructions given,®’ are prop- 
erly refused. 

[§ 1491] (4) Verdict.°° Where an indictment in 
a prosecution for receiving a stolen automobile lays 
the ownership in the owner in one count and in the 
person having possession at the time it was stolen 
in another count there can only be a conviction 
under one count,®® but it is open to the jury to con- 
vict defendant under either of the counts.* 

Finding as to value. Where a statute makes it a 
felony to buy, receive, or conceal a motor vehicle of 
any value,? another statutory provision requiring 
the jury to ascertain and declare in their verdict the 
value of stolen property does not apply,® and it is 
not necessary for the jury to find the value of the 
motor vehicle charged to be unlawfully received.* 

[§ 1492] h. Sentence and Punishment. The pen- 
alty or punishment to be imposed is_ prescribed 
either by special statute applying to the particular 
offense® or by the general statutes,® and the rules 
pertaining to the punishment {in criminal cases 
generally” apply. Although, by virtue of a statute, 
the fact that it was defendant’s first offense and 


396. 
State, 18 90. See cases infra this note. 
[a] Instructions held proper. — 


75 Pa. Super. 


614, 180 NW 474; Burris v. State, 104 
Nebr, 641, 178 NW 216. 

[a] Evidence held sufficient.—Peo. 
v. Tantenella, 212 Mich. 614, 180 NW 
474: Burris v. State, 104 Nebr. 641, 
178 NW 216. 

71. See Criminal Law §§ 2000-2614. 

72. See cases infra this note. 

[a] Reception of evidence.—Hous- 
ley v. State, 143 Ark. 425, 220 SW 460. 

{[b] Comments of court.—Peo. v. 
Lindley, 282 Ill. 377, 118 NE 719. 

{c] Argument of counsel.—Hodge 
v. State, 18 Ala. A. 361, 92 S79; Peo. 
vy. Jacobs,78 Gal. A.) 334,238: P 770; 
Goodfellow v. Peo., 75 Colo, 243, 224 
P 1051; Peo. v. Miller, 292 Ill. 318, 
127 NE 58; Walters v. State, 102 Tex. 
Cr. 243, 277 SW 653. 

73. See Criminal Law §§ 2272- 
2352. 

74, Hodge v. State, 18 Ala. A. 361, 
92 S 79; State v. Richey, 160 La. 667, 
107 S 484. : 

75... Barry iva Com.pi 212ncdky:; 778; 
280 SW 118; State v. Mohr, 101 N. J. 
L..230, 127 A 349. 

Testimony of accomplices see cases 
infra notes 79-85. 

76. See cases infra this note. 

[a] Evidence held for jury.— 
Hodge v. State, 18 Ala. A. 361, 92 S 
79; State v. Albery, 197 lowa 538, 197 
NW 650; State v. Dail, 191 N. C. 231, 
131 SE 573; State v. McCanless, 182 
N. C. 843, 109 SE 62; Fuller v. State, 
99 Tex. Cr. 475, 270 ‘Sw 169. 


446. 

77. State v. Richey, 160 La. 667, 
107 S 484. 

78. Peo. v. Tantenella, 212 Mich. 
614, 180 NW 474; Peo. v. Lintz, 203 
Mich. 683, 169 NW 918. 

79. See cases supra note 75. 

80. State v. Mohr, 101 N. J. L. 
2305127 A349. 

81. See cases infra note 85. 

82. See statutory provisions. 

[a] An “accomplice” whose testi- 
mony must be corroborated, under a 
statute (Comp. St. [1921] § 2701), to 
authorize conviction upon such evi- 
dence alone, is one culpably impli- 
cated in the commission of the of- 
fense of which defendant is accused. 
Sipes v. State, (Okl. Cr.) 251 P 511. 

83. Sipes v. State, supra. 

84. Sipes v. State, supra. 

85. Sipes v. State, supra 

86. See Criminal Law Reg 23538-2496. 

87. See Receiving Stolen Goods 
[384 Cye 5380]. 

88. See cases infra this section. 


89. See cases infra this note and 
section. 
[a] Instructions held sufficient, 


proper, or not misleading.—Marco v. 
State, 188 Ind. 540, 125 NE 34; State 
vy. Albery, 197 Iowa 538, 197 NW 650; 
Peo, v. Lintz, 203 Mich. 6838, 169 NW 
918; State v. Mohr, 101 N. J. L. 230, 
127 A 349. 

{[b] Instructions held erroneous.— 
State v. Ebbeler, 283 Mo. 57, 222 SW 


Lriges v. State, 188 Ind. 540, 125 NE 


{b] Instructions held erroneous.— 
Kolb v. State, 88 Tex. Cr. 5938, 228 SW 


210. 

91. Peo. v. Miller, 292 Ill. 318, 127 
NE 58. 

{a] Instruction held improper 


upon doctrine of reasonable doubt. 
Peo. v.. Miller, 292 Ill. 318, 127 NE 58. 

92. Woodell v. State, 103 Tex. Cr. 
86, 279 SW 840. 

93. State v. Albery, 197 Iowa 538, 
197 NW 650. 

94. State v. Mohr, 101 N. J. L. 230, 
127 A 349. 

95. State v. Mohr, supra. 

96. Marshal v. State, 18 Ala. A. 
483, 93 S 236. 

97. Housley v. State, 143 Ark. 425, 
220 SW 460; Peo. v. Jacobs, 73 Cal. A. 
334, 238 P 770; Goodfellow v. Peo., 75 
Colo, 248, 224° RP 1051. 

98. Verdict generally see Criminal 
Law §§ 2571-2631; Receiving Stolen 
Goods [34 Cyc 531]. 

99. Hodge v. State, 18 Ala. A. 361, 
920S179: 

1. Hodge v. State, supra. 

2. See statutory provisions. 

3. Mares v. State, 112 Nebr. 619, 
200 NW 448. 

4 Mares v. State, supra. 

5. See statutory provisions. 

6. See Receiving Stolen Goods [34 
Cye 531]. 

7. See Criminal Law § 3186. 

8. See cases infra this section. - 
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that restitution had been made may be shown in 
mitigation of punishment,® it is proper for the court 
to pass sentence notwithstanding it was defendant’s 
first offense where there was no showing that resti- 
tution had been made.*® And where, in such a case, 
sentence has been imposed, a motion to set it aside 
on the grounds of first offense and restitution comes 
too late.14 

Restitution.127 Where a statute provides that if a 
party, for the first time convicted of buying, receiv- 
ing, or aiding in the concealment of, stolen property, 
shall make satisfaction to the party injured to the 
full value of the property stolen and not restored, 
he shall not be imprisoned in the state prison,*® the 
mere recovery of a stolen automobile does not con- 
stitute satisfaction within the meaning of the stat- 
ute.4 A stolen automobile which had been kept 
from its owner for several months necessarily loses 
some of its value,'® and hence, although the ear is 
restored to the owner, it is not a satisfaction ‘‘to the 
full value of the property stolen, and not restored’’ 
within the meaning of the statute.'® 

[§ 1493] i. Appeal and Error. Matters relating 
to a review by a higher court of a conviction for 
receiving a stolen motor vehicle are governed by 
the rules and statutes applicable to a review in crim- 
inal prosecutions generally.17 In conformity with 
such rules a conviction which is supported by the 
evidence will not be reversed for error in the admis- 
siont® or exclusion of evidence,!® or the giving of 
an erroneous instruction,?° which was not harmful 
or prejudicial to any substantial rights of accused. 
However, where such errors operate prejudicially, 
the conviction will be reversed.*+ 

[§ 1494] 37. Repairing in Highway. A statute 
punishing the repair of a vehicle upon a public 
thoroughfare éxcept in cases of accident where re- 
pair on the spot is necessary?” is violated where the 
vehicle is not repaired upon the spot where it stops 


9. See statutory provisions. 18. 

10. Peo. v. Pizzimenti, 220 Mich. 
487, 190 NW 232. 

11. Peo. v. Pizzimenti, supra. 

12. Restitution generally see 
Criminal Law § 3255. PHSELA 

13. See statutory provisions, 

14. Peo. v. Pizzimenti, 220 Mich. 
487, 488, 190 NW 232. 


334, 238 P 770. 


507, 1838 NW 22. 
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Cal.—Peo. v. Jacobs, 73 Cal. A. 
Iowa.—State v. Albery, 
538, 197 NW 650. 
pi vers v. State, 137 Md. 491, 


Mich.—Peo. v. Di Pietro, 214 Mich. 26. 
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but is pushed around the corner upon a side street.?* 

[§ 1495] 38. Robbery of Motor Vehicles. In ac- 
cordance with general principles,?4 one who takes a 
motor vehicle from the possession of another by. 
violence or putting him in fear is guilty of rob- 
bery.2°> The taking, in order to constitute robbery, 
must be from another who is in possession of the 
vehicle,?® and such a taking is committed where the 
automobile at the time was in the possession of a 
salesman for the purpose of demonstration,’ and 
the fact that the salesman as part of the demon- 
stration permitted one who professed to be inter- 
ested in the purchase of the car to drive it under his 
direction and while he remained in the ear himself 
was not such a parting with possession of the car as 
to defeat a prosecution for robbery.?8 So the pos- 
session of one in charge of an automobile is not 
relinquished by the fact that he was induced to 
leave the car standing on the road and enter a 
house?® from which the car could not be seen.*° 
As in the case of robbery generally,*! the acquisi- 
tion of possession must be by violence or intimida- 
tion,®2 which must precede or be contemporaneous 
with the taking of the car.** Hence, if the posses- 
sion of the automobile is acquired without force,** 
as by artifice or fraud,*® the offense would not con- 
stitute robbery. Thus, where the demonstrator of 
an automobile was induced by trick to leave it and 
enter a house where he was threatened with a pistol, 
and bound, and the prospective purchasers then took 
the car, the demonstrator was in possession thereof 
until the others took actual possession of it,?7 so 
that they obtained possession by force so as to con- 
stitute robbery, and not by trick.?® 

[§ 1496] 39. Selling or Transferring without 
Compliance with Regulations.?® The sale or trans- 
fer of motor vehicles without compliance with the 
statutory regulations relating to such sale or trans- 
fer is made an offense under some statutes.*° Under 


224, 

[b] Evidence held sufficient as to 
defendant’s identity to sustain a con- 
viction for robbery against the de- 
fense of an alibi. State vy. Hanrahan, 
49 S. D. 434, 207 NW 224. 


Clark v. State, 87 Tex. Cr. 107, 
220 SW 100. 


197 Iowa 


15.. Peo. v. Pizzimenti, supra. 

16. Peo. v. Pizzimenti, supra. 

17. See cases infra this note and 
section, 

{a] Presentation and reservation 
of grounds of review.—Marshal v. 
State, 18 Ala, A, 483, 93 S 236; Peo. 
V. Jacobs, 78 Cal.) Alas34; 2388P 77.0: 
State v. Mohr, 101 N. J. L. 230, 127 
A 349, 

{[b] Presumptions. — Where ac- 
cused, for the claimed purpose of 
showing persecution by police, testi- 
fied to various arrests on suspicion, 
it cannot be assumed that a question 
on cross-examination, whether on the 
day of one of such arrests he stole 
an automobile with two other boys, 
did not relate to the matter out of 
which the arrest on that day sprang. 
Peo. v. Jacobs, 73 Cal. A. 334, 238 P 
770. 

[c] Estoppel as to error in giving 
instructions.—In a prosecution for 
receiving a stolen automobile, the 
ecourt’s charge as to the testimony of 
an accomplice, although unauthorized 
by the evidence, cannot be complained 
of by accused where the giving there- 
of resulted from insistence of ac- 
cused’s counsel. Barry v. Com., 212 
Ky. 778, 280 SW 118. 

Appeal, error, and certiorari in 
criminal prosecutions generally see 
Criminal Law §§ 3258-3778. 


Tex.—Walters v. State, 102 Tex. Cr. 
243, 277 SW 653. 

19. State v. Propp, 193 Iowa 383, 
185 NW 90. 

20. Barry v. Com., 212. Ky. (778, 
280 SW 118; Com. v. Fogel, 75 Pa. 
Super. 446. 

21. Peo. v. Miller, 292 Ill, 318, 127 
NE 58; Peo. v. Lindley, 282 Ill. 377, 
118 NE 719; Com. vy. Perry, 248 Mass. 
19, 142 NE 840. 

22. See statutory provisions. 

23. Chapman v. Rawlings, 101 L. 
T. Reps NiiS..605. 

24. See Robbery [34 Cye 1795]. 

25. State v. Hanrahan, 49 S. D. 
434, 207 NW 224; Clark v. State, 87 
Tex, Cr. 1075220) SW) 100: 

[a] Venue.—Where the owner of 
an automobile was compelled by de- 
fendant to drive him in his car from 
his residence in one county to a point 
in another county where he was left 
while defendant drove the car away, 
the venue of a prosecution for rob- 
bery in stealing the car was estab- 
lished in either county, in view of a 
statute providing that the jurisdic- 
tion is in either county when a pub- 
lic offense is committed partly in one 
county and partly in another, and a 
statute providing that a jurisdiction 
is in either county when property 
taken in one county by robbery, etc., 
has been brought into another. State 
v. Hanrahan, 49 S. D. 434, 207 NW 


27. Clark v. State, supra. 
28. Clark v. State, supra. 
29. Clark v. State, supra. 
30. Clark v. State, supra 


31. See Robbery [34 Cye 1799]. 
32. Clark v. State, 87 Tex. Cr. 107, 
220 SW 100. 


33. Clark v. State, supra. 
34. Clark v. State, supra. 
35. Clark v. State, supra. 
36. Clark v. State, supra. 
37. Clark v. State, supra. 
38. Clark State, supra. 


v. 

39. Effect upon rights 
see supra §§ 305-310. 

40. See statutory provisions. 

[a] Failure to remove plate.—The 
registered owner of an automobile 
who disposes of it and delivers it to 
the purchaser without removing: the 
plate intended to identify the owner 
incurs a penalty under Act 6 Geo. V 
c 615. Cote v. Pennock, 51 Que. 
Super. 5387. 

{[b]) Regulation of sale of used 
cars reasonable.—A statute regulat- 
ing the sale of used automobiles is 
based on a reasonable distinction be- 
tween automobiles and other prop- 
erty. State v. Rogers, 148 La. 653, 
87 S 504." 

[c] Exemption of dealers of new 
cars reasonable.—Exemption of sales 
of new cars by licensed dealers from 
regulations governing the sale of 
used automobiles is a reasonable and 


of parties 


ee ene 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1496-1500} 


a statute making it an offense to sell a used auto- 
mobile without first complying with the regulations 
prescribed, one who purchases the car in good faith, 
in reliance upon representations that it is a new, and 
not a secondhand, car is not guilty of the offense.*t 

Sale of mortgaged property.*?. Intent to defraud 
is not an ingredient of the offense of selling a mort- 
gaged automobile without the written consent of a 
mortgagee and without informing the purchaser of 
the existence of the mortgage.** Under a statute 
punishing a mortgagor who sells mortgaged personal 
property without consent of the mortgagee, or with- 
out informing the purchaser that it is mortgaged, 
the mortgagor of an automobile is guilty of a viola- 
tion of a statute if he fails to inform the purchaser 
of the mortgage, even though the mortgagee con- 
sented to the sale.** 

Dealers’ licenses. A statute requiring a license 
for the business of selling motor vehicles by a manu- 
facturer or dealer operating under an arrangement 
with the manufacturer and making its violation a 
misdemeanor does not apply to an independent 
dealer in secondhand motor vehicles.4® Under a 
statute imposing a tax upon dealers in motor vehi- 
cles and making it a misdemeanor to engage in busi- 
ness without so doing, one who solicits sales for the 
dealer, although working for a salary, is guilty of a 
misdemeanor where the tax required of the dealer 


has not been paid.*® 
[§ 1497] 40. Shooting at Motor Vehicle. Shoot- 
Thomas, 174 Mich. 


not an arbitrary discrimination or 
classification. State v. Rogers, 148 
La. 653, 87 S 504. 

Validity of regulations generally 
see supra §§ 301, 304. 

41..Sanders v.: Chaddick, (Tex. 
Commn. A.) 267 SW 248. 

42. Sale of mortgaged property 


Mo.—State v. 
Sw 1070. 


570, 117 NE 958. 
696. 


MOTOR VEHICLES 


45 LRANS 699, AnnCas1915A 1168. 
Anderson, 


Oh.—State v. Shoemaker, 96 Oh. St. 


Pa.—Com,. v. Osborn, 


[42 C.F}. 1397 


ing at a motor vehicle is made an offense by some 
statutes.47 Under such statutes, an indictment 
which charges the offense in substantially the lan- 
guage of the statute is usually sufficient.48 

[§ 1498] 41. Taking and Using without Consent 
of Owner—a. Taking and Using Motor Vehiclest?— 
(1) Nature of Offense—(a) In General. Under 
some statutes it is an offense for a person to take 
and use or operate the motor vehicle of another 
without consent of the owner.®° or voluntarily to 
ride in or upon such motor vehicle with knowledge 
of the fact that it was unlawfully taken.®1 

[§ 1499] (b) Distinguished from Larceny at Com- 
mon Law.°? As the felonious intent to deprive the 
owner permanently of his property, which is a neces- 
sary element of larceny,°* is not essential to the 
commission of the offense of unlawful taking and 
using as defined by the statutes,®* it is evident that 
these laws were enacted for the purpose of providing 
a punishment for the taking and operating of a 
motor vehicle without the consent of the owner 
under circumstances not amounting to lareeny.®> 
Accordingly these statutes have been construed as 
creating a distinct and separate crime,°* complete in 
itself,°’ and as not superseding, repealing, or amend- 
ing, as applicable to motor vehicles, the general law 
pertaining to larceny or theft.°8 

[§ 1500] (c) As Statutory Larceny. For the 
foregoing reasons it has been held that the fact that 
the statute declares that a person who takes and uses 


371, 140 NW 615,|the consent of the owner.’” State 
vy. Shoemaker, supra. 

[a] Wot larceny.—‘The taking of 
a motor vehicle and operating the 
Same without the intention of ap- 
propriating it permanently to the use 
of the person so taking and operating 
it is not larceny, and could not be 


(A.) 231 


273 paw Disk, 


generally see Chattel Mortgages §§ 
357-387. 

43. State v. Bates, 156 Minn. 104, 
194 NW 107. y 

44. State v. Bates, supra. 
State v. Barber, 180 N. C. 711, 
104 SE 760. 


46. Moore v. State, 148 Ga. 457, 97 
SE 76. ie 

47. See statutory provisions. 

48. Shumake vy. State, 90 Fla. 133, 
105 S 314. 

49. Taking accessories as offense 
under vehicle-taking statutes see 
infra § 1524. 

5c. Ala.—Stephens vy. State, 21 


Ala. A. 490, 109 S 525. 

Cal.—In re Gohlke, 72 Cal. A. 536, 
237 P 779; Peo. v. Kepford, 52 Cal, A, 
508, 199 P 64. 

Colo.—James v. Phoenix Assur. Co., 
75 Colo. 209, 225 P 213. 

Del.—State v. Harris, 31 Del. 340, 
114 A 286; State v. Cusack, 27 Del. 
469, 89 A 216. 

Ga.—Porter v. State, 19 Ga. A. 449, 
91 SE 876. 

Til—Peo: v. Blue, 222) Ill. A. 255; 
Peo. v. Kasker, 209 Ill. A. 597. 

Ind.—Rokvic v. State, 194 Ind. 450, 
148 NE 357; Leap v. State, 189 Ind. 
538, 127 NE 274. 

Iowa.—State v. Boggs, 181 Iowa 
358, 164 NW 759. 

Ky.—Clark v. Com., 209 Ky. -184, 
272 SW 430; Means v. Com., 197 Ky. 
401, 247 SW 12; Singleton v. Com., 
164 Ky. 248, 175 SW 372. 

Mass.—Com. v. Coleman, 252 Mass. 
241, 147 NE 552. 

Mich.—Peo. v. Kiely, 230 Mich. 403, 
203 ‘SW 112; Peo. v. McNutt, 220 
Mich, 620, 190 NW 750; Peo. v. Bauer, 
216 Mich. 659, 185 NW 694; Peo. v. 
Smith, 213 Mich. 351, 182 NW 64; Peo. 
v. Murnane, 213 Mich. 205, 182 NW 
62; Hatter v. Dodge, 202 Mich. 97, 
167 NW 935; Johnston v. Cornelius, 
200 Mich. 209, 166 NW 983, LRA 
1918D 880; Loehr v. Abell, 174 Mich. 
590, 140 NW 926; Daugherty v. 


R. I.—State v. McDonald; 46 R. I. 
144, 125 A 294, 

Ss. C.—State v. Martin, 111 S. C. 
352, 98 SE 127. 

Tenn.—Bailey v. State, 150 Tenn. 
598, 266 SW 122. 

Tex.—Dspalin v. State, 90 Tex. Cr. 
625, 237 SW 274; Pelz v. State, 89 
Tex. 'Cr.. 166;, 23.0) S754 si eluntiey. 
State, 89 Tex. Cr. 89, 229 SW 869; 
Ex p. Jackson, 83 Tex. Cr. 55, 200 SW 
1092; Patterson v. State, 80 Tex. Cr. 
322, 189 SW 952. 

Wash.—State v. Hill, 251 P 280. 

Wis.—Eastway v. State, 189 Wis. 
56, 206 NW 879. 

Ont.—Hirschman v. Beal, 38 Ont. L. 
40, 32 DomLR 680, 28 CanCrCas 319 
[allowing app 37 Ont. L, 529, 10 Ont 
WN 411]. 

[a] Failure to provide penalty.— 
A statute denouncing as a felony the 
driving of a vehicle without consent 
of the owner makes such act an of- 
fense although it fails to prescribe 
any penalty as a punishment there- 
for, where such penalty is sufficiently 
covered by other statutes. In re 
Gohlke, 72 Cal. A. 536, 237 P 779. 


bie State v. Hill, (Wash,.) 251 P 
fal Riding as constituting an un- 


lawful use, in the absence of an ex- 
press statutory provision prohibiting 
riding. See infra § 1509. 

5@. Larceny generally Lar- 
ceny 36 C. J. p 721. 

53. See Larceny §§ 101-130. 

54. See infra § 1507. 

55. State v. Boggs, 181 Iowa 358, 
164 NW 759; Van Vechten v. Ameri- 
can Hagle F. Ins..Co., 239 N. Y. 308, 
146 NE 4382, 38 ALR 1115;-Peo. v. 
Alaboda, 198 App. Div. 41, 189 NYS 
464; State v. Shoemaker, 96 Oh. St. 
570, 572, 117 NE 958; Hirshman v. 
Beal, 38 Ont. L. 40, 32 DomLR 680, 
28 CanCrCas 319. 

“This statute was enacted in order 
to cover, not the ‘larcenous’ taking, 
but any ‘wrongful’ 


see 


taking ‘without. 


punished as such.” State vy. Boggs, 
181 Iowa 358, 360, 164 NW 759. 

56. Ind.—Rokvic v. State, 194 Ind. 
450, 143 NE 357; Leap v. State, 189 
Ind. 538, 127 NE 274. 

Ky.—Clark v. Com., 209 Ky. 184, 
272 SW 480; Singleton v. Com., 164 
Ky. 2438, 175 SW 372, 

Oh.—State v. Shoemaker, 96 Oh. St. 
570, 117 NE 958. . 

Wash.—State v. Daniels, 119 Wash. 


557, 205 PRP. 1054, 
Wis.—BHastway v. State, 189 Wis. 
56, 206 NW 879, ‘ Fi 
Ont.—Hirschman v. Beal, 38 Ont. 


L. 40, 32 
319. 

[a] Not a lesser degree of larceny. 
—The crime of taking, using, and 
operating an automobile upon a pub- 
lic highway without the consent of 
the owner thereof is not a lesser 
degree of the crime of larceny, nor 


DomLR 680, 28 CanCrCas 


necessarily included therein. East- 
uy v. State, 189 Wis. 56, 206 NW 
57. Clark v. Com., 209 Ky,184, 272 
Sw 430. 
58. Leap v. State, 189 Ind. 538, 
127 NE 274; Clark v. Com., 209 Ky. 


184, 272 SW 4380; Espalin v. State, 90 
Tex. Cr. 625, 237 SW 274; Hunt y. 
State, 89 Tex. Cr. 89, 229 SW 869; 
Hirschman vy. Beal, 38 Ont. L. 40, 32 
DomLR 680, 28 CanCrCas 319 [allow- 
ing app 37 Ont. L. 529, 10 OntWN 


411]. 
[a] In Texas (1) under the earlier 
statutes, it was held that the theft 


of an automobile was thereby made 
a misdemeanor regardless of its 
value, taking such crime out of the 
general larceny statute under which 
it would have been a felony (Sparks 
v. State, 76 Tex. Cr. 263, 174 SW 351), 
(2) but this statute was _ later 
amended under which form the rule 
in the text was annunciated (Hspalin 
v. State, 90 Tex. Cr. 625, 237 SW 274; 
SRE v. State, 89 Tex. Cr. 89, 229 SW 


1398 [42 C.J.] 
an automobile without consent of the owner shall 
be guilty of larceny does not make it so,°® but simi- 
lar statutes have been differently construed.°° Thus 
it has been held that a statute which provides that 
any person who takes, uses, or operates a motor 
vehicle without consent of the owner is guilty of 
larceny and shall be punished accordingly, changes 
the common-law rule upon the subject of larceny in 
respect of motor vehicles by eliminating the re- 
quirement of felonious intent,®t and that one who 
does the prohibited act is guilty of the crime of 
larceny as created by the statute.°? However, such 
a statute does not change the common-law rule in 
larceny as to the unlawful taking,®* and so it does 
not constitute the offense of larceny as defined by 
the statute where accused came into possession of 
the automobile with the consent of the owner.** 

[§ 1501] (d) As Conspiracy, It has been held 
that, where, in pursuance to an agreement, several 
persons take and use the automobile of another 
without his consent for the purpose of a ride, the 
acts are indictable as a conspiracy,®* even though 
there is no statute declaring such acts a crime.®¢ 

[§ 1502] (e) Grade of Offense. Under some stat- 
utes the offense of unlawfully taking and using a 
motor vehicle is a-misdemeanor,® but other statutes 
denounce the crime as a felony®® even to those who 
assist or take part in the unlawful act,®? or volun- 
tarily ride in the motor vehicle with knowledge that 
it was unlawfully taken.*° However, under some 


MOTOR VEHICLES 


[§§ 1500-1504 


statutes’! the offense may constitute either a felony 
or a misdemeanor, depending upon whether accused 
had color of authority in using the car or not,*? 
while, under other statutes, a first offense is a mis- 
demeanor but second or subsequent offenses are de- 
clared felonies.*% ; 

[§ 1503] (2) Elements of Offense—(a) Taking 
and Using without Consent—aa. In General. Under 
some of the statutes’? it is an essential element of 
the offense not only that the motor vehicle be taken 
or driven away,'® but that it be driven or operated 
upon a street or highway of the state,’° and in the 
absence of the owner’? as well as without his con- 
sent or authority.*® 

Value of motor vehicle. Although a statute, 
which prohibits the unlawful taking and operation 
of an automobile without consent, declares the 
offense to be grand larceny and punishable as such,’® 
it does not make the value of the vehicle taken 
material®® or make it necessary in order to commit 
the offense that the value of the vehicle be such as. 
to bring it within the requirement of the general 
statute pertaining to grand larceny.** 

[§ 1504] bb. Taking. Under a statute which 
makes it an offense for any person to ‘‘take posses- 
sion of and drive or take away’’ the. motor vehicle 
of another without authority,®? the taking posses- 
sion constitutes an essential element of the crime®* 
which must precede the unauthorized driving or tak- 
ing away.®+ Hence, it has been held there is no 


59. Clark v. Com., 209 Ky. 184, 272 
SW 430; Singleton v. Com., 164 Ky. 
248, 175 SW 372. 

60. See cases infra notes 61, 62. 

61. Van Vechten v. American 
Eagle F. Ins. Co., 239 N. Y. 308, 146 
NE 432, 38°ALR 1115; Peo. v. Ala- 
boda, 198 App. Div. 41, 189 NYS 464; 
Schenectady Varnish Co. vy. Automo- 
bile Ins. Co., 127 Mise. 751, 217 NYS 
504. 

62. James v. Phcenix Assur. Co., 
75 Colo. 209, 225 P 213; Van Vechten 
v. American Eagle F. Ins. Co., 239 
N, Y. 303, 146 NE 432, 38 ALR 1115; 
Rose v. Balfe, 228 N. Y. 481, 119 NE 
842, AnnCas1918D 238; Schenectady 
Varnish Co. v. Automobile Ins. Co., 
127 Mise: 751); 217 NYS 504. See 
Bailey v. State, 150 Tenn. 598, 266 
SW 122 (where a statute declaring 
the offense a felony punishable as a 
larceny was held not to apply to an 
unlawful taking and use by a 
chauffeur which was punishable as 
a misdemeanor under an_ earlier 
statute). ; 

“The statute here under considera- 
tion is penal in character; it makes 
that larceny which might not_other- 
wise constitute the crime.’’ Peo. v. 
Alaboda, 198 App. Div. 41, 438, 189 
NYS 464. ; 

[a] Mlustrations.—(1) The taking 
by the proprietor of a garage, on a 
trip for his own purposes, of an auto- 
mobile left with him by the owner 
for repairs, although without the in- 
tent to appropriate it permanently 
and wholly, is larceny under the 
penal law. Van Vechten v. American 
Bagle F. Ins. Co., 239 N. Y. 303, 146 
NE 432, 88 ALR 1115 (holding that 
such a taking was not a theft within 
the meaning of an automobile theft 
insurance policy). (2) The taking of 
a corporation’s automobile by a gar- 
dener, employed by the principal 
stockholder’s wife, for his own pur- 
pose, intending to return it, is lar- 
ceny under the penal law. Schenec- 
tady Varnish Co. v. Automobile Ins. 
Co., 127 Misc. 751, 217 NYS 504 (hold- 
ing, however, that such a taking was 
not a “theft” within the meaning of 
an automobile theft insurance pol- 
icy). (3) A chauffeur who uses his 


employer’s automobile without his 
consent and contrary to instructions 
is guilty of larceny under the statute 
although the car was being driven 
for the purpose of testing it. Rose 
v. Balfe, 223 N. Y. 481, 119 NE 842, 
AnnCasi1918D 238. 

[b] A subsequent statute making 
first offense a misdemeanor does not 
repeal an earlier statute which pro- 
vides that a person taking an auto- 
mobile without the owner’s consent 
shall be deemed guilty of larceny, nor 
remove the offense from the class 
covered by the term “larceny.” 
James v. Phoenix Assur. Co., 75 Colo. 
209 e212 523. 

Value of vehicle as element of of- 
fense see infra § 1503 note 80. 

63. Peo. v. Alaboda, 198 App. Div. 
41, 189 NYS 464. 

Nonconsent of owner as element of 
larceny see Larceny §§ 85-100. 

64. Peo. v. Alaboda, 198 App. Div. 
41, 189 NYS 464. 

[a] MfTllustration—One hiring an 
automobile from a livery on a mile- 
age basis to be returned by a certain 
hour is not guilty of larceny under 
the penal law for failure to return it 
within the time agreed. Peo. v. Ala- 
ees 198 App. Div. 41, 189 NYS 

Nonconsent of owner as element of 
offense see infra § 1506. 

Taking as element of offense see 
infra § 1504. 

65. State v., Davis, 88 S, C. 229,°70 
SE 811, 34 LRANS 295. 

[a] Evidence held sufficient to 
support conviction. State v, Davis, 


88 5S. C. 229, 70 SE 811, 34 LRANS 
295. y 

66. State v. Davis, supra. 

67. State v. Harris, 31 Del. 340, 


114 A 286; State v. Cusack, 27 Del. 
469, 89 A 216; Porter v. State, 19 Ga. 
A, 449, 91 SE 876; Com. v. Osborn, 27 
Pa. Dist. 696; Pelz v. State, 89 Tex. 
Cr. 166, 280 SW 154; Hunt v. State, 
89 Tex. Cr. 89, 229 SW. 869; Ex p. 
Jackson, 83 Tex. Cr. 55, 200 SW 1092; 
Sparks y. State, 76 Tex. Cr. 268, 174 
SW 351. 

68. Cal.—In re Gohlke, 72 Cal. A. 
5386, 237° P 779; Peol'v, depfords +52 
Cal, A. 508, 199 P 64. 


Ind.—Rokvie v. State, 194 Ind. 450, | 
143 NE 357; Leap v. State, 189 Ind. 
538, 127 NE 274. 

Ky.—Means v. Com., 197 Ky. 401, 
247 SW 12. 

Mich.—Peo. vy. Bauer, 216 Mich. 659, 
185 NW 694; Peo. v. Smith, 213 Mich. 
351, 182 NW 64; Peo. v. Murnane, 213 
Mich. -205, 182 NW 62; Hatter v. 
Dodge, 202 Mich. 97, 167 NW 9835; 
Johnston v. Cornelius, 200 Mich. 209, 
166 NW 983, LRA1918D 880; Daugh- 
erty v. Thomas, 174 Mich. 371, 140 
NW 615, 45 LRANS 699, AnnCas 


1915A 1163. 
Hill, 251. P 280. 


Wash.—State v. 
69. See infra § 1511 note 46. 


nes State v. Hill, (Wash.) 251 P 
71. See statutory provisions. 
72. Bailey v. State, 150 Tenn. 598, 


266 SW 122. 

[a] In Tennessee it is a misde- 
meanor, under Act (1911) ec 28, for 
chauffeurs and those of that class 
who, while in the attitude of bailees 
or in possession of cars under their 
employment, use such cars without 
permission; while under Act (1921) 
ec 17 it is a felony punishable as lar- 
ceny for anyone not clothed with a 
color of authority to take and use an 
automobile belonging to another 
without such owner’s consent. Bailey 
Pe State, 150 Tenn. 598, 266 SW 

73. James v. Phenix Assur. 


Co., 
75 Colo, 209, 225 P 218. 


74 See statutory provisions. 
75. See infra § 1504. ; 
76. Peo. v. Blue, 222 Ill. A. 255; 


Eastway v. State, 189 Wis. 56, 206 
NW 879. 


V7. Peouw.) Blues 222 Ti ‘Agee She 
78. See infra § 1506. 
79. See statutory provisions. 


Unlawful taking and using of au- 
tomobile as larceny see supra § 1410. 

80. Clark v. Com., 209 Ky. 184, 272 
SW 4380. 

81. Clark v. Com., supra. . 

Value as element in offense of tak- 
ing accessories see infra § 1524. 

82. See statutory provisions, 4 

83. Peo. v. Smith, 213 Mich. 351, 
182 NW 64. 

84. Peo. v. Smith, supra. 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number, 
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offense under such a statute where the possession of 
the machine is with the consent of the owner, al- 
though it is operated without his consent,*® as where 
it is operated by a bailee or other lawful custodian,*® 
such as a garage keeper with whom the machine was 
stored.’ Similarly, where a statute prohibited any 
person from taking and operating or driving a 
motor vehicle without the owner’s consent,’* it was 
held not to apply where accused, who operated the 
car without, or in excess of, his authority, had 
secured possession of the machine with the owner’s 
consent,®® although such consent was obtained by 
misrepresentation or for a fraudulent purpose.°° 
However, under similar provisions it has been held 
that the offense may be committed, although the 
taking consists in the unauthorized operation of the 
machine by a servant or bailee of the owner, such 
as a chauffeur, garage manager, or garage em- 
ployee,®* and, of course, where the statutory offense 
consists merely in the operation of a vehicle without 
consent,®? the manner of securing possession is 1m- 


‘material. 88 


[§ 1505] ee. Use, Driving, or Operation. Under a 
statute which prohibits the use of an automobile 
without authority,®°* the word ‘‘use’’ includes use 
by a passenger,®® and it is not necessary to consti- 
tute such use within the meaning of the statute 
that there be active control or operation of the 
machine by one who rides therein.°® However, it is 
a necessary element of the offense, under a statute 
prohibiting any person without authority to take 
possession of and drive or take away a motor vehicle 
belonging to another,” that the taking possession 
be followed by a driving or taking away,°® but it 
has been held that merely pushing a vehicle across 
the road is not such an unlawful use as to support 


85. Peo. v. Smith, supra. 164 NW 759. 
86. Peo. v. Smith, supra. [a] 
87. Peo. v. Smith, supra. 

[a] Reason for rule.—‘“Here the 


defendant had possession as_ bailee 
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_ contemplated by the statute.® 


Tllustration.—W here 
ant obtained consent of the owner to 
take and operate his automobile for 4, 
fifteen or twenty minutes, and after 5. 


[42 C.J.] 1399 


a conviction for using or attempting to use a motor 
vehicle without the owner’s permission. 

[§ 1506] dd. Nonconsent of Owner. It is essential 
to the commission of the offense of unlawful taking 
and using another’s automobile that it be without 
the authority or consent of the owner. In some 
jurisdictions it is held that the owner’s nonconsent 
must precede the act of taking, or assuming posses- 
sion, of the motor vehicle and does not relate to 
what transpires thereafter,? and hence the taking 
possession of the vehicle, as well as the driving or 
operation, must be unauthorized.? However, in other 
jurisdictions the offense may be committed, although 
the unauthorized use of the car was by one in lawful 
possession, such as the servant or bailee of the 
owner. 

Consent within the meaning of the statute implies 
authority to drive another’s car, and requires the 
sanction on the part of the owner, or person in 
charge of the car, to another to drive it,® but the 
fact that the consent of the owner was obtained by 
misrepresentation or for a fraudulent purpose will 
not constitute such a taking without consent as 1s 
The consent of the 
owner to the use of his car may be implied,’ but 
such permission cannot be inferred from the fact 
that accused had been, at other times, allowed to 
operate the car.® 

'“‘Owner.’’ Some statutes® expressly prohibit the 
taking or using of a motor vehicle ‘‘ without the con- 
sent of the owner or the person .. . in charge;’’!° 
however, the fact that the statute only forbids the 
taking or using ‘‘without the owner’s consent’?! 
does not confine the meaning of the word ‘‘owner’’ 
to the real or actual owner but includes one who 
has possession as a bailee or- other lawful cus- 


351, 182 NW 64. 
Taking as element of offense see 
supra § 1504. 
See infra § 1510 
State v. Harris, '31 Del. 340, 114 


defend- 


and if he used such lawfully obtained 
possession for an unauthorized pur- 
pose and in breach of his trust as 
bailee, and wilfully and wantonly 
and without authority drove the car 
away from his garage he would not 
be guilty of the charge here laid. As 
a bailee for hire respondent held the 
possession of the automobile in his 
own name, but subordinate, of course, 
to the title of the owner, and... 
could not, while so having possession, 
be charged with wilfully and wan- 
tonly and without authority taking 
possession.” Peo. v. Smith, 213 Mich. 
351, 353, 182 NW 64. 

88. See statutory provisions, 

89. Peo. v. Alaboda, 198 App. Div. 
41, 189 NYS 464. 

{a] Illustration.—Where a person 
hires an automobile from a livery on 
a mileage basis to be returned by a 
certain hour, he is not guilty, under 
the statute making the unlawful tak- 
ing of an automobile larceny, for 
failure to return it within the time 
agreed. Peo. v. Alaboda, 198 App. 
Div. 41, 45, 189 NYS 464 (“Crime is 
not involved in a mere breach-of con- 
tract, unless the Legislature has 
clearly and unmistakably decreed 
that this shall be the result. Assum- 
ing that the defendant did agree to 
have the car back the next morning 
by seven o’clock, he merely failed to 
keep his agreement—he breached the 
contract—and was liable for any 
damages resulting, but he did not 
commit a crime, and it has never 
been the policy of the law to place 
it in the power of individuals’ to 
make that a crime which lacked the 
essential elements of an _ offense 
against society’’). 

90. State v. Boggs, 181 Iowa 358, 


taking possession thereof drove it for 
a long distance and to a neighboring 
town where the car became disabled 
and was left in a garage, he cannot 
be convicted of taking and driving 
the car without consent of the owner. 
rece v. Boggs, 181 Iowa 358, 164 NW 


Nonconsent of owner as element of 
offense see infra § 1506. 

91. See infra § 1510. 

92. See statutory provisions, 
rare Com, v.:-Osborn, 27 Pa, Dist. 

94. See statutory provisions. 

95. Com, v. Coleman, 252 Mass. 
241, 147 Nia 552. 

[al] “One uses a machine if he 
rides in it, although he rides as a 
passive invited guest.’’ Com. v. Cole- 
man, 252 Mass. 241, 243, 147 NE 552. 

Taking and using by mistake or 
Ponta of third persons see infra 

150 

96. Com. vy. Coleman, 252 Mass. 
241, 147 NE 552. 

Participation in offense as accom- 
plice see infra § 1511. 

Riding with knowledge of unlawful 
taking under express statutory pro- 
hibition see infra § 1509. 

97. See statutory provisions. 

98. Peo. v. Smith, 213 Mich. 351, 
182 NW 64. 

99. Bailey v. State, 150 Tenn. 598, 
266 SW 122. 

1. Peo. v. Blue, 222 Ill. A. 255; 
Rokvic v. State, 194 Ind, 450, 143 NE 
357; State v. Boggs, 181 Iowa 358, 164 
NW 759; Peo. v. Smith, 213 Mich. 351, 
182 NW 64. 

2. State v. Boggs, 181 Iowa 358, 
164 NW 759; Peo. v. Smith, 213 Mich. 
351, 182 NW 64. 

3. State v. Boggs, 181 Iowa 358, 
164 NW 759; Peo. v. Smith, 213 Mich, 


A 286 

[a] “The word ‘consent’ as used 
in this connection, we think, should 
be interpreted as meaning voluntarily 
yielding the will to the proposition 
of another, acquiescence or com- 
pliance therewith.” State v. Boggs, 
181 Iowa 358, 360, 361, 164 NW 759. 

6. State v. Boggs, supra. 

“The statute was not designed to 
punish one who, by misrepresentation 
or for a fraudulent purpose, obtains 
consent of the owner to take and op- 
erate his motor vehicle, but one who 
takes possession thereof without per- 
mission or consent of the owner.” 
State v. Boggs, supra. 

7. Com. v. Osborn, 27 Pa. Dist. 696. 

[a] Illustration. — Where the 
owner of a car delivers it to a me- 
chanie for the purpose of testing and 
adjusting the carburetor, and as in- 
cident to such adjustment it is neces- 
sary to drive the car, the owner’s 
consent to such operation as is nec- 
essary for the test may be implied. 
Com. v. Osborn, 27 Pa. Dist. 696. 

8. State v. Harris, 31 Del. 340, 114 
A 286. 

{a] Illustration.—It is not a de- 
fense to a charge of unlawfully tak- 
ing and operating a motor vehicle 
that accused had been permitted or 
allowed at times to drive the automo- 
bile to the railroad station to meet 
some members of the owner’s family, 
as such permission did not give the 
consent of the owner, or person in 
charge of the car, to drive it at other 
times to other places. State vy. Har- 
ris, 31 Del, 340, 114 A 286. 

9. See statutory provisions. 

10. State v. Harris, 31 Del. 340, 
114 A 286; State v. Cusack, 27 Del. 
469, 89 A 216. 

11. See statutory provisions, 
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todian,!2 such as the keeper of the garage where 
the car in question is stored.%* 

[§ 1507] ee. Intent—(aa) In General. As dis- 
tinguished from larceny" it is not essential to the 
commission of the offense of ‘‘unlawful taking and 
using’’ as defined by the statutes that there be a 
felonious intent to deprive the owner permanently 
of his property,’® but the character of taking con- 
templated is temporary,'® and the word ‘‘take’’ not 
being used as meaning ‘‘steal’’ or in the sense of a 
theft.17 However, under some statutes'® the un- 
authorized acts of taking posesssion and operating 
another’s motor vehicle must be done willfully or 
willfully and wantonly,!® or intentionally,?° but 
under other statutes?! a wrongful intent is not an 
essential element of the offense and the act is 
criminal irrespective of the intent?* or the purpose 
of accused in using the automobile.?* 

[§ 1508] (bb) Taking and Using by Mistake or 
Authority of Third Person. Under the construc- 
tion given the statutes in some jurisdictions, it 1s 
held that whoever uses a motor vehicle must actually 
be authorized to do so if he is to stand guiltless, a 
mere belief, however honest, in the authority of 
the person in control, being no defense in the ab- 
sence of authorization by the owner, or by one who 
in law possesses the right of control ordinarily 
vested in the owner,?4 and hence a mere passive 
invited guest who rides in the machine may be 
convicted of the offense, although innocent of guilty 
intent and ignorant of the lack of authority to use 
the vehicle on the part of the person in control.?* 
In other jurisdictions, however, it is held that a 
person laboring under an honest mistake that he had 
the right to take and use the machine,”® or a per- 


12. State v. Shoemaker, 96 Oh. St. 
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thereof of said automobile, or of the 


[§§ 1506-1510 


son who, in good faith, believed that he was the 
owner of it, 27 oy who merely rode in the machine 
with another believing the latter was the owner 
or had a right to use “it,28 would not be guilty of 
an unlawful taking and using within the meaning 
of the statute. 

[§ 1509] (b) Riding with Knowledge of Unlawful 
Taking. Under a statute making it an offense for 
any person voluntarily to ride in or upon a motor 
vehicle with knowledge of the fact that it was 
unlawfully taken,?® there must be a combination of 
these elements to constitute the offense:*° It is 
essential: (1) That the motor vehicle shall have been 
intentionally taken by some one without permission 
ot the owner.*! (2) That accused voluntarily rode 
in or upon the automobile.*? (3) That at the time 
of riding in or upon the automobile accused did so 
with knowledge of the fact that it had been unlaw- 
fully taken.*? 

The knowledge required by the statute is not 
actual knowledge such as is aequired by personal 
observation of the taking, but it is. sufficient if the 
circumstances were such as to make accused believe 
at any time during the ride in the motor vehicle that 
it was unlawfully taken.** 

[§ 1510] (8) Persons Liable. In some jurisdic- 
tions, either because of judicial construction,®® or 
by virtue of an express statutory provision,*® the 
offense of taking and using the ear of another with- 
out authority is not restricted to the taking and 
operation of a motor vehicle by one who has no 
relation whatever to the owner,?’ but extends to 
and includes one who may have a general relation 
or a special relation to the owner, such as servant 


175 SW 372; Patterson v. State, 80 


570, 117 NE 958. use of the same.” James v. Phoenix | Tex. Cr. 322, 189 SW 952, 
13. State v. Shoemaker, supra. Assur, Co.,.75 Colose209, 225°P 218. [a] MTlustration.—A person who 
[a] Reason for rule.—‘“The real {c] In Michigan the statute ex-| hires an automobile from a garage 


owner of the car may have been out 
of the city, may have been in a for- 
eign land; but he is entitled to the 
benefit of the laws of the state for 
the protection of his car while in the 
temporary. custody of the garage 
owner.” State v. Shoemaker, 96 Oh. 
St. 570, 573, 117 NE 958. 

14. See supra §§ 1499, 1500. 

15. Ala.—Stephens vy. State, 21 
Ala. A: 490, 109 S 525. 

Ind.—Rokvic v. State, 194 Ind. 450, 
143 NE 357; Leap v. State, 189 Ind. 
538, 127 NE 274. 

209 Ky. 184, 


Ky.—Clark v. Com., 
272 SW 430; Singleton v. Com., 164 


of persons who 


Loehr v. Abell, 
Mich, 371, 


as larcény, 


without 
whether 


such 


pressly provides for the punishment 
“without 
steal” it, take or use without author- 
ity the automobile of another. 
v. Smith, 213 Mich. 351, 182 NW 64; 


$e) ‘AnnCas1915A 1163. 


for any person to take 
the automobile belonging to another 
owner's 
such person taking 
vehicle intends to deprive the owner 


or uses it with permission of the 
garage proprietor, with whom the 
car is stored by the owner, is not 
criminally liable for using an auto- 
mobile without the consent of the 


intent to 


Peo. 


174 Mich. 590, 146 “owner,” in violation 6f statute. 

NW 926; Daugherty we Thomas, 174] Patterson v. State, 80 Tex, Cr. 322, 
140 NW 615, 45 LRANS | 189 SW. 952. 

27. Singleton v. Com., 164 Ky. 243, 
In Tennessee, under Acts|175 SW 372. 

(1921) ec 17, it is a felony, punishable 28... Peo: V.1 Keptord; 2b2.CalameAs 


508, 199 P 64;,State v. Cusack, 27 
Del. 469, 89 A 216. 

consent, [a] Tlustration.—W here accused, 
such ae was employed to repair the car, 
rode with the owner’s chauffeur, a 


Ky. 2438, 175 SW 372. 

N. Y.—Van Vechten v. American 
Eagle F. Ins. Co., 239 N. Y. 3038, 146 
NE 432, 38 ALR 1115; Peo. v. Ala- 
boda, 198 App. Div. 41, 189 NYS 464; 
Schenectady Varnish Co. v. Automo- 
Ld ins;)Co..-127 Mise, 751, 217) NYS 

Oh.—State v. Shoemaker, 96 Oh. St. 
570, 117 NE 958. 

Wash,—State v. Daniels, 119 Wash. 
557, 205 P 1054, 

Ont.—Hirshman v. Beal, 38 Ont. L. 
40, 32 DomLR 680, 28 CanCrCas 319 


[allowing app 37 Ont. L. 529, 10 Ont 
WN 411). 
fa] In California it is an offense 


to drive another’s automobile with 
the “intent to either permanently or 
temporarily deprive the owner there- 
of of his title to or possession of 
such vehicle, whether with or without 
intent to steal.’ In re Gohlke, 72 
Cal wrArios Cui shPw Ti 9) Peo. vi aisep= 
ford, 52 Cal. A. 508, 199 P 64. 

[b] In Colorado the statute (Comp. 
L. [1921] § 1366) expressly prohibits 
the taking of “an automobile, the 
property of another, for the purpose 
of temporarily depriving the owner 


thereof and appropriate it to his own 
use permanently, or merely intends 
to use it without such owner’s con- 
sent temporarily and thereafter 
either abandon such véhicle or return 
it to the owner. Bailey v. State, 150 
Tenn. 598, 266 SW 122. 

9.0 WNexaiCr: 


16. Espalin v. State, 
625, 2387 SW 274. 
17. Hunt v. State, 89 Tex. Cr. 89, 


229 SW 869; State v. Daniels, 119 
Wash. 557, 205 P 1054: Hirshman v. 
Beal, 38 Ont. L. 40, 33 DomLR 680, 


28 CanCrCas 319. 
18. See statutory provisions, 
19. Peo. v. Smith, 213 Mich. 351, 


182 NW 64. 

ide State v. Hill, (Wash.) 251 P 
80. 

21. See statutory provisions. 


Singleton v. Com., 164 Ky. 243, 
175 SW 372; Com. v. Coleman, 252 
Mass. 241, 147 NE 552. 

23. State v. Harris, 31 Del. 340, 
114 A 286; Rose v. Balfe, 223 N. Y. 
481, 119 NE 842, AnnCas1918D 238. 

24. Com. y. Coleman, 252 Mass. 
241, 147 NE 552. 

25. Com. v. Coleman, supra. 

26. Singleton v. Com., 164 Ky. 243, 


showing that accused believed that 
the chauffeur was testing the car in 
accordance with the owner’s direc- 
tion is a complete defense. State v. 
Cusack, 27 Del. 469, 89 A 216. 

29. See statutory provisions. 

Riding as unlawful use in the ab- 
sence of express statutory provision 
prohibiting rae see supra § 1505. 


one State Hill, (Wash.) 251 2 

31. State v. Hill, supra. 

32. State v. Hill, supra. 

33. State v. Hill, cup 

34. State v. Hill, supr 

35. State v. Cusack, OT Del. 469, 
471, 89 A 216, 

“Tt is intended by the statute to 


prevent a servant or a bailee im- 
properly taking and operating a mo- 
tor vehicle quite as well as it is in- 
tended to protect the owner and the 
public from the taking of the same 
by a stranger.” State v. Cusack, 
supra. 

36. See statutory provisions. 

87. State v. Cusack, 27 Del. 469, 
89 A 216; Peo. v. Smith, 213 Mich. 
351, 182 NW 64; Loehr v. Abell, 174 
Wich. 590, 140 NW 926. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1510-1514] 


or bailee.* In other words, a chauffeur employed 
to operate a machine,®® or-a garage manager or a 
garage employee, engaged to care for or repair a 
machine,*® who exceeds the contract of his em- 
ployment by taking and operating his employer’s 
machine without his employer’s consent, is just as 
amenable to the provisions and punishments of this 
law as one who, without any relation to the owner, 
takes and operates a machine without the owner’s 
consent.4+ However, where the particular statutory 
provision makes the unlawful taking of possession 
an element of the offense,t2 one who has lawful 
possession of the automobile as a bailee cannot be 
convicted under such statute for the act of driving 
the car without authority while so having  pos- 
session.*® 

[§ 1511] (4) Principals and Accessaries. Where 
the offensé is a misdemeanor,** one who is present 
and aids or abets in the unlawful taking and using 
is an accomplice** and as such is liable, and may 
be prosecuted and convicted, as a principal in the 
ease.*© It is not essential that such a person actu- 
ally operate the car himself but it is sufficient if he 
procured another to run or operate it.47 Similarly, 
where the statute makes it a felony willfully and 
without authority to take possession of and drive 
away the automobile of another or to assist in 
and be a party to such taking possession and driv- 
ing away,*® such an accomplice may, of course, be 
prosecuted and convicted as for the commission 
of a felony,*® even though he does not physically 
participate in the unlawful taking.®° 

[§ 1512] (5) Attempts To Commit Offense.°+ 
Where a criminal statute makes an attempt to com- 
mit a crime punishable even if the punishment for 
the offense itself is a fine or imprisonment in the 
county jail,°? the rule that an attempt to commit 
an offense malum prohibitum is not indictable®* 
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does not apply,54 and an attempt to commit the 
offense of unlawfully taking and driving away a 
motor vehicle is punishable, although it is created 
by statute and not malum in se.°? 

In order to constitute an attempt unlawfully to 


‘take and drive away a motor vehicle belonging to 


another it is. essential that there be: (1) The intent 
to commit the offense. (2) An act necessary to its 
commission. (3) The failure to consummate its 
commission.®® 

[§ 1513] (6) Double Jeopardy. As the crime 
of taking and using a car without consent of the 
owner is a distinet statutory offense®? a former 
prosecution for larceny of an automobile based on 
the same transaction is no bar to a subsequent 
prosecution for the unlawful taking and using.®®' 

[§ 1514] (7) Indictment, Information, or Com- 
plaint. An indictment or information for unlaw- 
fully taking and using an automobile without the 
consent of the owner must set forth, with sufficient 
certainty,°® all the facts necessary to constitute the 
offense.°° Thus, where the statute makes it an 
element of the offense,*! it must be charged that the 
vehicle was driven or operated upon a street or 
highway of the state,®? and it was driven or oper- 
ated in the absence of the owner® and without his 
consent.°* 

Ownership. An indictment or information charg- 
ing the offense of taking and using a motor vehicle 
without consent of the owner must allege the owner- 
ship of the vehicle;®> however, an allegation of 
ownership in the name of the garage keeper where 
the car is stored, or other lawful custodian, is suffi- 
cient.®° 

Duplicity. An information and complaint which 
charges in one count that defendant had driven and 
operated and caused to be driven and operated the 
ear in question is not bad for duplicity.®7 


38. State v. Cusack, 27 Del, 469, 
89 A 216; Peo. v. Smith, 213 Mich. 
351, 182 NW 64; Loehr v. Abell, 174 
Mich. 590, 140 NW 926; Bailey v. 
State, 150 Tenn. 598, 266 SW 122. 

{a] In Michigan the statute de- 
eclares that the provisions of the act 
shall be construed to apply to any 
person or persons employed by the 
owner of such motor vehicle, or any- 
one else, who by the nature of his 
employment shall have charge of, or 
the authority to drive, such motor 
vehicle if such vehicle is driven or 
used without the owner’s knowledge 
or consent. Comp. L. § 1541. And 
see Dougherty v. Thomas, 174 Mich. 
371, 140 NW 615, 45 LRANS 699, 
AnnCas1915A 1163 (quoting earlier 
statute to same effect). 

[b] Im Tennessee the statute for- 
bids chauffeurs and others of that 
class, who may be in constructive 
possession of automobiles, . from 
using them for their own purpose, 
without provision or consent of the 
owner. Bailey v. State, 150 Tenn. 
598, 266 SW 122. 

39. State v. Cusack, 27 Del. 469, 
89 A 216; Peo. v.- Blue, 1222 Til, A. 
255; Rose v. Balfe, 223 N. Y, 481, 119 
NE 842, AnnCas1918D 238. 

40. State v. Cusack, 27 Del. 469, 
89 A 216; Van Vechten v. American 
Eagle F. Ins. Co., 239 N. Y. 303, 146 
NE 432, 38 ALR 1115; Com.’ vy. Os- 
porn, 27 Pa. Dist. 696. 


41. State v. Cusack, 27 Del. 469, 
89 A 216. 
42. See supra § 1504. 


43. Peo. v. Smith, 213 Mich. 351, 
182 NW 64. 

44, See supra § 1502. 

45. State v. Cusack, 27 Del. 469, 
89 A 216; Porter v. State, 19 Ga. A. 
449, 91 SE 876. 

46. State v. Cusack, 27 Del. 469, 
89 A 216; Porter v. State, 19 Ga. A. 


449, 91 SE 876. 

47. Porter v. State, supra. 

[a] MTllustration. — A passenger 
who cranks the car up and tells an- 
other to drive it,. knowing that the 
ear is being used without the owner’s 
consent, may be convicted as a prin- 


cipal. Porter v. State, 19 Ga. A. 449, 
91 SE 876. 

48. See statutory provisions. 

49. Peo. v. Murnane, 213 Mich. 205, 


182 NW 62. 

50. Peo. v. Murnane, supra. 

[a] Physical participation in the 
unlawful taking possession of the 
car is not necessary if assistance is 
given in driving it away knowing it 
to have been unlawfully taken. Peo. 
v. Murnane, 213 Mich. 205, 182 NW 
62. 

51. Attempts and solicitations in 
criminal law generally see Criminal 
Law §§ 90-98. 


52. See statutory provisions, 
53. See Criminal Law § 90. 
54. Peo. v. Bauer, 216 Mich. 659, 


185 NW 694. 


55. Peo. v. Bauer, supra. 
56. Peo. v. Bauer, supra. 
[a] Merely pushing motor vehicle 


across the road is not such unlawfyl 
use as to support a conviction for 
using or attempting to use a motor 
vehicle without the owner’s permis- 
sion. Bailey v. State, 150 Tenn. 598, 
266 SW 122. 

57. See supra § 1498. 

58. HEastway v. State, 189 Wis. 56, 
206 NW 879. 

[a] hus, where a former prose- 
cution for larceny wasp based upon 
an information which would not have 
supported a conviction for the statu- 
tory crime of unlawful taking and 
using, a defendant was not put in 
jeopardy as to the latter offense by 
prosecution under such information, 
and, upon acquittal thereunder, can 


properly be tried for the offense of 
unlawful taking and using. In such 
a case the fact that the former in- 
formation, upon which the larceny 
prosecution was based, could have 
been amended so as sufficiently to 
charge the offense of unlawful taking 
and using is immaterial when it was 
in fact not so amended. Eastway v. 
State, 189 Wis. 56, 206 NW 879. 

59; “Peo. Viv iBlwey 222) TA 

60. Peo. v. Blue, supra. 

{a] Information held sufficient: 
(1) To charge offense. State v. An- 
derson, (Mo. A.) 2381 SW 1070. (2) 
To charge attempt unlawfully to take 
and drive away the motor vehicle 
belonging to another. Peo. v. Bauer, 
216 Mich. 659, 185 NW 694. 

{b] Information held insufficient 
to charge offense. Peo. v. Blue, 222 
Ill. A, 255. 

61. Elements of offense see Supra 
§§ 15038-1509. 

62. Peo. v. Blue, 222 Til, A. 255; 
EKastway v. State, 189 Wis. 56, 206 
NW 879. 

[a] Information held insufficient. 
—FEastway v. State, 189 Wis. 56, 206 
NW 879. 

63. Peo. v. Blue, 222 Til, A. 255. 

64. Peo. v. Blue, supra. 

65. Peo. v. Blue, supra; Peo: v. 
Kasker, 209 Ill. A. 597. 

66. State v. Shoemaker, 96 Oh. St. 
570, 117 NE 958. 

[a] There is no fatal variance be- 
tween an indictment which alleges 
that the car was owned by a named 
person from whom it was taken 
without consent and the evidence 
which discloses that such person is a 
bailee in lawful possession, and also 
discloses the legal owner of the au- 
tomobile. State v. Shoemaker, 96 Oh. 
St. 570, 117 NE 958. 

67. Pelz v. State, 89 Tex. Cr, 166, 
230 SW 154. 


‘ 
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[§ 1515] (8) Evidence—(a) Presumptions and 
Burden of Proof. The general rules®® as to the 
burden of proof®® and the presumption of inno- 
cence’? apply. Thus, in a prosecution for taking 
and using an automobile without ee the burden 
is on the state to prove the ‘‘use’’ by defendant,’? 
and that such use was without laabhionsty? 

Presumptions arising from possession. 
been held that the possession of stolen property 
by defendant under circumstances that would raise 
a presumption that defendant stole the property, if 
the charge was larceny,’ would raise a like pre- 
sumption, as to the unlawful taking, when the 
charge was under a statute prohibiting the taking 
and using of a motor vehicle without consent of 
the owner.** 

[§ 1516] (b) Admissibility. The rules regulat- 
ing the admission of evidence in criminal cases gen- 
erally7® govern as to the admissibility of evidence 
to prove or disprove the commission of the offense 
of taking and using a motor vehicle without the 
owner’s consent.7®@ Such rules have been applied 
with reference to admissibility of evidence of the 
conduct of accused after commission of the of- 
fense;77 as to the competency of testimony based 
upon a refreshed recollection’® and the eliciting of 
testimony tending to incriminate’® or impeach®° 
a witness. Defendants in aid of their plea of not 
guilty and in order to rebut the theory of the 
prosecution may introduce any evidence that might 
logically relate to the question of guilty knowl- 
edge.*! The motive for the commission of the crime 
may be shown as a circumstance tending to show 
guilt, and the absence of motive or reason for the 


.68. See Criminal Law §§ 993-1004. | the car. 

69. Peo. v. Kepford, 52 Cal. A. 508, | 508, 199 P 64. 
199 P 64. [b] 

tal Record of conviction unnec-| the theory, 


essary when admitted by witness.— 
Where a witness by his answer to a 
question as to whether he had been 
convicted of a felony showed that 


It has 
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Peo. v. Kepford, 58 Cal, A. 


Reason for rule.—‘‘This upon 
of course, 
not ordinarily commit crime when 
they can just as easily accomplish 
their purpose in a lawful manner.” 
Peo. v. Kepford, 52 Cal. A. 


[§§ 1515-1520 


commission of the alleged offense may be considered 
as a circumstance favorable to accused.*” 

[§ 1517] (c) Weight and Sufficiency. The general 
rules®* control as to whether the evidence in a 
prosecution for taking and using without consent of 
the owner is sufficient to sustain a conviction.*4 

[§ 1518] (9) Trial—(a) In General. The rules 
of procedure in criminal trials generally*®> govern 
in prosecutions for taking and using a motor vehi- 
cle without consent of the owner®® and have been 
applied to such matters as the discretion of the 
court in the reception of evidence,®* the comments 
of the court during the course of the trial,®* and - 
the argument and conduct of counsel in addressing 
the jury.®® 

[§ 1519] (b) Questions of Law and Fact.°° In a 
prosecution for taking and using a motor vehicle 
without consent of the owner, the question whether 
the owner’s consent was given directly or construc- 
tively is for the jury,®+ and it is the province of the 
jury to determine the guilt or innocence of accused, 
provided the evidence is sufficient to authorize the 
submission of the issue to them.®? Accordingly, 
where there is sufficient evidence to sustain a ver- 
dict of guilty, it is proper for the court to refuse 
to direct a verdict for defendant.®? 

[§ 1520] (c) Instructions. The rules governing 
instructions. in criminal cases generally®* apply in 
a prosecution for taking and using a motor vehicle 
without consent of the owner.®> The court should 
give full and accurate instructions applicable to the 
case,°° and it is proper, where defendant alleged 
he had authority for his acts, for the court to 
charge also upon the question as to whether he 


marks of the prosecuting attorney in 
referring to a witness as an automo- 
bile thief is not error where the wit- 
ness on cross-examination admitted 
he was an automobile thief. Peo. v. 
McNutt, 220 Mich. 620, 190 NW 750. 

90. Province of court and jury in 
criminal prosecutions see Criminal 


that men do 


508, 511, 


he had been so convicted,.it is un- 
necessary to produce the record of 
conviction. Peo. v. Kepford, 52 Cal. 
At 50 Ser 199R Pn 64. 

70. Peo. v. Kepford, supra; Rokvic 
v. State, 194 Ind. 450, 143 NE 357. 

71. Com. v. Coleman, 252 Mass. 
241, 147 Ni 552. 

72. Com.’ v. Coleman, supra. 

73. Presumption arising from pos- 
session of stolen property in prose- 
cutions for larceny see Larceny §&§§ 
427-434. _ 

74, See Rokvic v. State, 194 Ind. 
450, 143 NE 357 (where the prosécu- 
tion was for taking automobile ac- 
cessories under a statute also pro- 
hibiting the taking of vehicles). 

75. See Criminal Law .§ 1034 et 
See cases infra this section. 

Peo. v. Kiely, 230 Mich. 403, 
203 NW 112. 


78. Peo. v. McNutt, 220 Mich. 620, 
190 NW 750. 


79. Peo. v. Kiely, 230 Mich, 403, 
203 NW 112. 
80. Peo. v. Kepford, 52 Cal. A. 508, 


199 P 64; Peo. v. McNutt, 220 Mich. 
620, 190 NW 750. 

81, Peo. vi Kepford, 58 Cal.j7A. 
508, 199 P 64 

82. Peo. Vv. Kepford, supra. 
é {a] Tllustration.—In a prosecution 

for taking an automobile without the 
consent of the owner, where defend- 
ants claim they rode in the car as 
guests of another, whom _ they 
thought the owner, evidence of want 
of motive for the crime by showing 
that they had permission from their 
brother to use his machine is ad- 
missible to rebut the state’s theory 
as to the willfulness of their use of 


199) P64: 
83. See Criminal Law § 1559 et 


Peo. v. Kepford, 52 Cal. A. 508, 
199 P64; State v. Cusack, 27 Del. 
469, 89 A 216; Rokvie v. State, 194 
Ind. 450, 143 NE 357; State v. Hill, 
(Wash.) 251 P 280. 

[a] Evidence held sufficient: (1) 
To sustain conviction for unlawfully 
using a motor vehicle without con- 
sent of owner. Means y. Com., 197 
Ky. 401, 247 SW 12; Com. v. Osborn, 
27 Pa: Dist. 696; State v. Martin, 111 
S. C3627 98 SE 127. (2) To convict 
for taking, driving, and tampering 
with another’s automobile. State v. 
Anderson, (Mo. A.) 281 SW 1070. 

[b] > Evidence held insufficient to 
support conviction for using or at- 
tempting to use a motor vehicle with- 
out consent of the owner. Bailey v. 
State, 150 Tenn, 598, 266 SW 122. 

[c] Offer to bribe or settle.—In a 
prosecution for taking and driving an 
automobile of another without con- 
sent, testimony that defendant had 
offered to settle with one whose au- 
tomobile defendant had collided with 
as an inducement for him not to ap- 
pear against defendant is not alone 


sufficient to establish defendant’s 
guilt. Peo. v. Kiely, 230 Mich. 403, 
203 NW 112. 

85. See Criminal Law § 2049 et 
seq. 

86. See cases infra this section. 

87. Peo. v. Bauer, 216 Mich. 659, 


185 NW 694.@ 
88. Peo. v. Y bptord, 52 Cal. A. 508, 
199 P 64. 
89. Peo. 
v. Kiely, 2830 Mich. 403, 203 NW 112. 
[a] Galling witness a thief.—Re- 


v. Kepford, supra; Peo. 


Law § 2272 et seq. 


aioe Com, v. Osborn, 27 Pa. Dist. 
92. See cases infra this note. 

_ [a] Evidence held sufficient for 

jury.—Means v. Com., 197 Ky. 401, 

247 SW 12; Peo. v. Murnane, 213 


Mich: 205, 182 NW 62. 

93. See case infra this note. 

[a] Evidence held sufficient to 
justify denial of directed verdict. 
Com, v. Coleman, 252 Mass, 241, 147 
NE 552. 


se See Criminal Law §§ 2353- 
95. See cases infra this section. 
96. See cases infra this note; and 

notes 97-2. 

[a] Charge as to testimony of ac- 


complice.—Where a statute requires 
that the testimony of an accomplice 
be corroborated, a charge as to.the 
necessity of such corroboration must 
be given. Ahoand v. Com,, 197 Ky. 
401, 247 SW 12. 

[b] Instructions held sufficient or 
not erroneous as to: (1) What con- 
stitutes the commission of the of- 
fense of driving an automobile of 
another without consent of the 
owner. Porter v. State, 19 Ga. A. 
449, 91 SE 876. (2) What constitutes 
taking and operating without consent. 
State v. Boggs, 181 Iowa 358, 164 
NW 759. (8) aah icy of reasonable 


230 Mich. Oe (5) 
Protection of defendant from consid- 
eration by the jury of his failure to 
testify. Peo. v. Murnane, 213 Mich. 
205, 182 NW 62. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1520-1524] 


retained it for an unreasonable time, if lawfully 
taken.®* Instructions which are unnecessary or mis- 
leading should not be given,®® but the charge should 
be judged as a whole, and not by some incidental 
statement which, taken by itself, might be mis- 
leading.°® Requested instructions which do not 
correctly state the law or that are fully covered 
by other instructions given by the court are prop- 
erly refused.? 

[§ 1521] (d) Verdict. Where two defendants 
are tried jointly for unlawful taking and using, the 
jury may return a verdict that the two defendants 
are not guilty, that one or the other of the defend- 
ants is guilty, or that both of defendants are 
guilty.® 


Special verdicts. In accordance with the general 


-rule* a statutory provision authorizing the court 


to order special findings in connection with the gen- 
eral verdict does not apply to prosecutions for 
unlawfully taking and using a motor vehicle.® 

[§ 1522] (10) Sentence and Punishment. The 
penalty or punishment to be imposed for a violation 
of a statute prohibiting the unlawful taking and 
use of another’s motor vehicle without consent is 
usually prescribed by the statute creating the 
offense.° However, where such a statute prescribes 
no penalty but declares the offense a felony, the 
punishment will be governed by the general provi- 
sions of the penal code pertaining to the punishment 
for felonies.’ A penalty or punishment imposed by 
the sentence of the court which is excessive or un- 
authorized cannot be enforced.® 


[§ 1523] (11) Appeal and Error. Matters relat- 


MOTOR VEHICLES 
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ing to a review by a higher court of a conviction 
for unlawfully taking and using an automobile are 
governed by the rules and statutes applicable to a 
review in criminal prosecutions generally.® These 
rules have been applied to such matters as the ques- 
tions which may be originally raised on appeal or 

writ of error,!° the presumptions or inferences in- 
dulged in by the reviewing court,!! and as to the 
dissigrnments of error to be sonsideredA3 

Harmless error. A judgment of conviction will 


not be reversed for error which was not harmful 


or prejudicial to any substantial rights of accused,!? 
and there was ample evidence upon which the jury 
might find a verdict of guilty.14 

Determination and disposition of cause. A con- 
viction for unlawfully taking and using an automo- 
bile without the consent of the owner upon an infor- 
mation which does not allege all the facts necessary 
to constitute the crime with which defendant is 
charged!® or which does not set forth such facts with 
sufficient certainty?® will be reversed upon appeal. 
However, it has been held that, where the defect 
in an information, which was not questioned as to 
sufficiency in the trial court, could have been reme- 
died by an amendment, the reviewing court on a 
writ of error will remand the cause for an oppor- 
tunity to amend.17 So, where the judgment of 
conviction is erroneous only as to sentence imposed, 
it will be affirmed and remanded for proper sen- 
tence.78 

[§ 1524] b. Taking Accessories. Under some 
statutes?® it is an offense, amounting to a felony,?° 
unlawfully and without consent of the owner to take 


ing as to: 


97. State v. McDonald, 46 R. I. 
144, 125 A 294. 

98. See cases infra this note. 

[a] Charge as to legal effect of 
confession.—Where the corpus de- 
licti was .well established by the 
evidence, the giving of an instruc- 
tion relative to the legal effect of a 
confession by accused not made in 
open court was not necessary. 
opens v. Com., 197 Ky. 401, 247 SW 
1 


[b] Instructions held not mislead- 
(1) What constitutes as- 
sisting and being a party to the un- 
lawful taking and driving of a car. 
Peo. v. Murnane, 213 Mich. 205, 182 
NW 62. (2) The consideration by the 
jury of facts not in dispute as estab- 
lished. Peo. v. Murnane, supra. 

99. See cases infra this note. 

{a] Instructions held not mislead- 
ing when considered as a whole. Peo. 
v. Murnane, 213 Mich. 205, 182 NW 
62; State v. Hill, (Wash.) 351 P 280. 

i. See case infra this note. 

' [a] Requested instructions prop- 
erly refused.—Com. v. Coleman, 252 
Mass. 241, 147 NE 552. 


2. Rokvic v. State, 194 Ind. 450, 
143 NE 357, : 

8 State v.' Cusack, 27 Del. 469, 
89 A 216. 


4, See Criminal Law § 2586. 

5. State v. McDonald, 46 R. I. 144, 
125 A 294. 

[a] Rule applied.—In a prosecu- 
tion for unlawfully taking and driv- 
ing a motor vehicle, where defendant 
claimed he had authority from one 
rightfully in possession, the action of 
the court in submitting a _ special 
question as to whether or not de- 
fendant had such authority is un- 
authorized. State v. McDonald, 46 
R. I. 144, 125 A 294. 

6. See statutory provisions. 

7. In re Gohlke, 72 Cal. A. 536, 237 
Peo: 

8. Stephen v. State, 21 Ala. A. 490, 
109 S 525. 

[a] Thus, where. an indictment 
charging” larceny of an automobile is 
amended so as to charge a using 
without consent of the owner, a sen- 


tence of the court, on a verdict of 
guilty as charged in the indictment, 
to imprisonment in the penitentiary 
as for larceny is erroneous where the 
punishment fixed for the unauthor- 
ized use of an automobile is by fine 
or sentence to the county jail or 
both. Stephens v. State, 21 Ala. A. 
490, 109 S 525, 

9. See cases infra this section. 

Appeal from summary prosecutions 
for. violations of motor vehicle regu- 
aetone generally see supra §§ 124v- 

aie 

Review of criminal prosecution 
hana see Criminal Law §§ 3258- 

778. 

10. See case infra this note. 

{a] Insufficiency of information.— 
Where a conviction cannot stand be- 
cause of the insufficiency of the in- 
formation in not alleging the name 
of the person from whom the auto- 
mobile had been unlawfully taken 
and used, this question may be raised 
on a writ of error notwithstanding 
the record does not show that this 
question was raised in the court be- 
low. Peo. v. Kasker, 209 Ill. A. 597, 

11. See case infra this note. 

[a] In the absence of a bill of ex- 
ceptions, the reviewing court on a 
writ of error to reverse a conviction 
will presume that defendant was 
guilty of the offense charged in the 


information. Peo. v. Kasker, 209 Ill. 
A. 597 
12. See cases infra this note. 


[a] Where no briefs have been 
filed.— Where there were assignments 
of error made in motions for new 
trial and in arrest of judgment, it is 
the duty of the appellate court to 
examine the record, having such as- 
signments in view, although no briefs 
have been filed. State v. Anderson, 
(Mo. A.) 231 SW 1070. 

{b] Waiver of exceptions.—Where 


-the brief and arguments presented 


to the reviewing court deal exclu- 
sively with the first exception as- 
signed, other exceptions will be 
deemed to be waived. State v. Mc- 
Donald, 46 R. J. 144, 125 A 294. 

13: Clark v. Com., 209 Ky. 184, 272 


SW 430; Means v. Com., 197 Ky. 401, 
247 SW 12; Peo. v. Kiely, 230 Mich. 
403, 203 NW 112; Peo. v. Bauer, 216 
Mich. 659, 185 NW 694; State v. Mc- 
Donald, 46 R. I, 144, 125 A 294. 


[a] Refusal to ‘postpone trial.— 
Pelz a State, 89 Tex. Cr. 166, 230 
SW 15 

[b] secre ei of testimony.— 


Means v. Com., 197 Ky. 401, 247 SW 
12; Peo. v. Kiely, 230 Mich. 408, 208 
NW 112. 


[ec] Exclusion of avidkencesR ee 
a Kepford, 58 Cal. A. 508,° 199 P 
ta] An erroneous or unnecessary 


instruction (1) will not be ground 
for a reversal Where it does not sub- 
stantially operate to the prejudice of 
defendant, as where it was favorable 
to accused (Means v. Com., 197 Ky. 
401, 247 SW ‘12) (2) or was cured by 
the charge given (State v. Martin, 111 
S. C. 352, 98 SSE 127)'(3) or bythe 
evidence arid admissions of defend- 
ant (Clark v. Com., 209 Ky. 184, 272 
SW 430). (4) Where the omission of 
a word in an instruction does not 
affect the meaning and it is so clear 
as not to mislead the jury, accused 
is not harmed thereby. MRokvic v. 
State, 194 Ind. 450, 143 NE 357. (5) 
An erroneous statement of fact in an 
instruction, where the court said that 
defendant claimed to have gotten into 
the car by mistake, has been held 
not so prejudicial to the rights of 
defendant as to justify reversal. Peo. 
v. Bauer, 216 Mich. 659, 185 NW 694. 

[e] The erroneous submission of 
special questions to the jury is not 
prejudicial where the jury could 
properly have been instructed in the 
matters forming the gist of the spe- 
cial findings. State v. McDonald, 46 
R. I. 144, 125 A 294. 


14. State v. McDonald, supra, 
15. Peo. v. Blue, 222: Ill) A, 255. 
16. Peo. v. Blue, supra. 

17. Peo. v. Kasker, 209 Ill. A. 597. 


18. Stephens v. State, 21 Ala. A. 
490, 109 S 525. 

19. See statutory provisions. 

20. Rokvic v. State, 194 Ind. 450, 
143 NE 357, 
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any accessory or appurtenance contained in, on, or 
forming a part of any motor vehicle amounting in 
value to more than a specified sum.24_ The nature 
of the offense is substantially the same as that of 
taking and using a motor vehicle without consent 
of the owner?? and it is created by the same statu- 
tory provisions.** As in the case of vehicle tak- 
ing,”* the offense is not larceny or the equivalent 
thereto, but is a distinct crime?> in the commission 
of which it is not material whether accused had 
the intention to deprive the owner of his property 
or not.2° Hence it is not a necessary element of 
the offense that the property be feloniously stolen,?* 
although it is essential that it be taken without the 
owner’s consent.?§ 

Presumptions arising from possession. It has 
been held that the possession of stolen property 
by defendant under circumstances that would raise 
a presumption that defendant stole the property 
where the charge was larceny*® would raise a similar 
presumption, as to the unlawful taking, in a prose- 
eution for unlawfully taking automobile accessories 
without the owner’s consent.°° 

[§ 1525] 42. Transporting Passengers or Goods; 


MOTOR VEHICLES 


“[§§ 1524-1525 


of a statute prohibiting it, -to let a motor vehicle 
for hire for a lawful purpose.*t Statutes providing 
for the regulation and licensing of motor vehicles 
employed in the transportation of passengers or 
goods for hire, however, frequently make a viola- 
tion of their requirements an offense.22 Such stat- 
utes have been upheld as a proper exercise of the 
police power.*? The acts complained of must have 
been after the taking effect of the law.*4 Where 
such a statute punishes the operation of any motor 
vehicle for the transportation of persons or prop- 
erty for compensation upon a public highway except 
in accordance with its terms, it is not violated by 
a single®® or oceasional act of transportation for 
hire.®® 


Persons liable. Both the owner of the motor 


vehicle and the driver, his agent, are responsible . 


for its operation without a license.*7 Where the 
ordinance makes operation unlawful if either the 
bus or the driver is unlicensed, both ownership 
and operation of the bus are not necessary to con- 
stitute a violation.*® One who owns an autobus 
and hires the drivers operates it within the meaning 
of such an ordinance.®® 


=i 


Letting for Hire. 


21. Rokvic v. State, supra. 

[a] Evidence held sufficient to: 
(1) Show that the automobile acces- 
sories taken were of the value of 
more than twenty-five dollars as re- 
quired by statute.. Rokvic v. State, 
194 Ind. 450, 148 NE 357. (2) Sus- 
tain every fact necessary for a con- 
viction of taking three tires, rims, 
and tubes forming part of an auto 
truck. Rokvic v. State, supra. 

[b] Instructions held not erro- 
neous.—In a prosecution in the first 
count for the theft of automobile ac- 
cessories, under the Vehicle Taking 
Law, and in a second count for lar- 
ceny in taking some accessories and 
a butchered calf, an instruction was 
not erroneous as leading the jury 
to believe that they could find de- 
fendant guilty under the Vehicle Tak- 
ing Law for stealing a butchered 
ealf, in view of instructions describ- 
ing the charge in each count and ex- 
pressly stating that to find defend- 
ant guilty under the first count it 
was necessary that the articles con- 
sisted of automobile accessories of 
the value of more than twenty-five 
dollars, and,’'as the jury found de- 
fendant guilty under the first count, 
they could not have included therein 
the larceny of the butchered calf. 
Rokvie v. State, 194 Ind. 450, 143 NE 


357. 
22. See supra § 1492 et seq. 
23. See statutory provisions; and 
Leap v. State, 189 Ind. 538, 127 NE 274. 
24. See supra § 1499. 


Rokvic vy. State, 


25. 194 Ind. 450, 
143 NE 357. 


26. Rokvic v. State, supra. 
27. Rokvic v. State, supra, 
28. Rokvic v. State, supra. 
[a] Evidence held sufficient to 


show that property was taken with- 
out the cowner’s consent. Rokvic v. 
State, 194 Ind, 450, 148 NE 357, 

29. Presumptions arising from 
possession of stolen property in pros- 
ecutions for larceny see Larceny §§ 
427-434. 

30. Rokvic v. State, 194 Ind. 450, 
143 NE 357. 4 

31. State v. Bee Hive Auto Serv. 
Co., 137 Wash. 372, 242 P 384. 

32. See statutory provisions. 

[a] Driving for hire without a li- 
cense.—(1) Under a motor vehicle 
act, Rev. St. (1914) c 207 § 4, a po- 
lice magistrate has jurisdiction to 
hear and determine a charge of driv- 
ing for hire without a license. Rex 
v. McCord, 17 OntWN 1438. (2) Ona 
prosecution under such a statute de- 


It is not a crime, in the absence 


fendant cannot complain that he had 
no opportunity to submit evidence 
where nothing was said or done to 
prevent him from so doing.- Rex v. 
McCord, supra. (3) On a motion for 
an order quashing a conviction which 
is on its face good, the sufficiency of 
the evidence will not be examined. 
Rex v. McCord, supra. (4) Nor is it 
a ground for quashing a conviction 
that defendant’s counsel was advised 
that the charge was based upon a 
by-law, Rex v. McCord, supra. (5) 
Jurisdiction is based upon a statute 
and not upon a by-law. Rex v. Mc- 
Cord, supra. 

[b] Letting of vehicles.—A stat- 
ute requiring a permit to be obtained 
by anyone engaging in the business 
of transporting passengers: for hire 
in any motor propelled vehicle does 
not apply to the letting of an auto- 
mobile by its owner to be used by 
such person. State v. Bee Hive Auto 
Serv... Co., 137 Washes 372,«242 P.384. 

[c] Occasional service—(1) <A 
statute with reference to motor ve- 
hicles operating a service between 
different cities or towns does not in- 
clude infrequent or occasional serv- 
ice rendered upon special request. 
State v. Andrews, 191 N. C. 545, 132 
SHE 568. (2) A taxicab operator, who 
occasionally, on special request and 
for compensation, transports passen- 
gers from a city in which his regular 
business is confined, over improved 
state highway, to another city, is not 
engaged in “operating a service be- 
tween different cities or towns,” 
within a statute requiring every per- 
son engaging in such business to ob- 
tain a license certificate from the 
corporation commission, and there- 
fore is not guilty of an offense in vio- 
lation of such statute. State v, An- 
drews, supra. 

{d] Injunction against enforce- 
ment.—(1) A criminal prosecution 
for operating motor vehicles for hire 
without a license, in violation of a 
city ordinance, will not be enjoined, 
even if such ordinance is void, in the 
absence of a showing of threatened 
injury to property rights or unusual 
results, complainants having a plain 
and adequate legal remedy by writ 
of habeas corpus or by urging the 
invalidity of the ordinance as a de- 
fense. Graham v. Seal, (Tex. Civ. A.) 
235 SW 668. (2) Injunction against 
enforcement of regulations generally 
see supra § 72. 

33. See supra § 104. 

{a] Provision for revocation of li- 


cense.—Where accused has not pro- 
cured a license and no action has 
been taken to revoke any such license 
against him, he is in no position to 
complain of a provision in the li- 
censing ordinance providing for the 
revocation of the license if the holder 
should be convicted of an offense 
against the ordinances of the city or 
the laws of the state. Graham v. 
Seal, (Tex. Civ. A.) 235 SW 668. 
Vehicles: 
Affected see supra §§ 133-141. 
pnt tei te operation see supra § 


34. Com. vy. Louisville Taxicab, 
ete., Co.,-210 Ky. 324, 275 SW 795. 

[a]. Rule applied. — Since Acts 
(1924) ec 81 § 19, requiring auto 
transportation companies to secure a 
certificate from the state highway 
commission and to pay certain fees, 
did not take effect until June 17, 
1924, an indictment charging the of- 
fense on day of June, 1924, and 
within twelve months next before the 
finding of indictment, is demurrable. 
Com. v. Louisville Taxicab, etc., Co., 
210 Ky. 324, 275 SW 795. 

35. State v. Flagg, 75 Mont. 424, 
242 P 10238. 

36. State v. Vaughan, 97 W. Va. 
563, 125 SE 583. 

37. Com. v, Porter, 254 Mass. 271, 
150 NE 213. 

[a] Thus an employee unlawfully 
operating an automobile for trans- 
portation of passengers for hire as 
a business between fixed termini, 
without a license therefor from a 
city through which it operates, is 
responsible therefor, and the fact 
that he is the employee of another is 
no defense. Com. v. Potter, 254 Mass. 
271,.150 NE) 213, 

[b] Notice.—An employee may be 
charged with knowledge of the fact 
that his employer has not obtained a 
license by the character of the signs 
which the employer displays upon 
the vehicle. State v.~Ferry Line 
aie Bus Co., 99 Wash. 64, 168 P 


[c] Agents of a jitney bus cor- 
poration who assist and abet in its 
operation without a permit are crim- 
inally liable with it for violating the 
statute regulating jitney bus traffic. 
State v. Ferry Line Auto Bus Co., 
93 Wash. 614, 161 P 467. 

OO ENE 


38. Bridgeton v. Zellers, 
J. L. 38, 124 A 520; Loper v. Bridge- 
100 N. 


ton, (N. J. Sup.) 128 A 616. 
39. Bridgeton v. Zellers, 
LS pad We VR Fe an BZ ee SWC) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1525-1527] 


Place of offense? A regulation requiring a 
license of persons engaged in the business of trans- 
porting passengers for hire within or through the 
municipality by means of any motor vehicle may 
be violated where the operator of the vehicle passes 
through the municipality, but does not solicit trade 
or take on or let off passengers within it,*4 and the 
termini of the route need not be within the munici- 
pality.42 Under an ordinance making the operation 
without a license of an autobus over the city streets 
unlawful, where the entire route of the bus lies 
wholly or partly within the limits of the city, it is 
not material whether passengers were taken on 
within the city limits.4? Where a fare is charged 
for the entire trip, part of which is outside the 
city limits, it cannot for that reason be contended 
that no fare is charged within the city limits.** 

Indictment, information, or complaint. An in- 
dictment or complaint must set forth all the facts 
required to establish the offense and to bring accused 
within the statutory provisions.*® For example, it 
must allege that the trip made was without the 
license required,*® and that defendant has not paid 
the tax imposed by law.** An allegation that de- 
fendant allowed his motor vehicle ‘‘to be employed 
in public service conveying four passengers to’’ 
is insufficient to show that defendant acted as a 
publie carrier.4® Where the complaint charges in 
separate counts three offenses of driving without 
a license, a conviction finding defendant guilty as 
charged in the complaint is bad where there is no 
proof as to two of the offenses.*® 

[§ 1526] 43. Transporting Stolen Vehicle in Inter- 
state Commerce; Receiving Such Vehicle—a. In 
General. Under the provisions of the National Mo- 


40. Limitations as to power to li- 
cense see supra §§ 107, 117. 


41. Com. v. Theberge, 231 Mass.|v. Hitt, 


MOTOR VEHICLES 


v. Hampden, 


52 "App. 


/ 
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tor Vehicle Theft Act,5° commonly known as the 
Dyer Act,°t it is made an indictable offense either 
to transport or cause to be transported in interstate 
or foreign commerce a motor vehicle, knowing it 
to have ‘been stolen,®°? or to receive, conceal, store, 
barter, sell, or dispose of any motor vehicle, moving 
as, or which is part of, or which constitutes, inter- 
state or foreign commerce, knowing it to have been 
stolen.®? 

As distinct offenses. These provisions of the act 
define separate legal offenses®* which are punishable 
as such,°> and a conviction of one is not a bar to 
prosecution for the other,°° even though committed 
as a result of one continuous transaction, by the 
same person in connection with the same vehicle.>? 

Terms defined; ‘‘commerce.’’ The term ‘‘com- 
merce’’ within the National Motor Vehicle Theft 
Act means passing to and fro.°® 

Interstate commerce. The term ‘‘interstate com- 
merce’’ by the terms of the act means the trans- 
portation or causing to be moved from one state, 
territory, or District of Columbia, to another state, 
territory, or District of Columbia.®® 

Motor vehicle. The term ‘‘motor vehicle’’ by the 
terms of the act includes automobile, automobile 
truck, and virtually every conceivable variety of 
self- propelled vehicle on land.®° 

[§ 1527] b. Validity of Statute Creating Offense. 
The provision of the National Motor Vehicle Theft 
Act prohibiting the transportation of stolen vehicles 
in interstate commerce®! and the provision forbid- 
ding the receiving, concealing, selling, ete., of such 
vehicles®? have both been held to be a valid exercise 
of the police power of congress in the regulation of 
interstate commerce, and therefore constitutional ;°% 


eS: 294 Fed. 345;)S. v. Hampden, 294 Fed. 345. 
Kelly v. U. S., 277 Fed. 405; Whitaker 56. See infra § 1530. 
(D. ei 149, 285 57. . York v. U. S.,.299 Fed. 778; 


386, 121 NE 30. 

42. New York, etc., R. Co. v. Deis- 
ter, 253 Mass. 178, 148 NE 590; Com. 
Vv. ‘Theberge, 231 Mass. 386, 121 NE 
30 


43. ie hte v. Zellers, 100 N. J. 
L. 33, 124 A 520; Armstrong v. Ogle, 
[1926] 2K. B. 438. 

44. Bridgeton y. Zellers, 100 N. 
Jacl oo, 124A 520. 


45. State v. Smith, (Ariz.) 252 P 
1011; Sales v. State, (Okl. Cr.) 246 
P 4 


46. Peo. v. Vergne de la Concha, 
26 Porto Rico 395. 
47. Peo. v. Vergne de la 
supra. 
438. 


Concha, 


Peo. v. Vergne de la Concha, 
Loper  v. 


a (ONS 
Sup.) 128 A 616 
50; Act Oct. 29, 1919 (41 U. S. St. 
at Isat ic’ 89). 
51. Hagan v.'U. S., 9 F. (2d) 562; 
Whitaker v. U. S., 5 FF, (2d) 546; 


Bridgeton, 


Nyquist “v. U. S. 2 F. (2d) 504; 
U. S. v. Hampden, 594 Fed. 345. / 
52. Brooks v. U. S., 267 U. S. 432, 
AhaSCtroto. 69 Ris, ed. 669, 37 ALR 
1407; Abraham v. U. S., 15 F. (2d) 
Ci ke "Carmichael v. U. S., 13 F. (2d) 
125; Pearlman v. U. s.,’ LOY FY (2a) 


460; Whitaker v. Biddle, ( 

372; Chapman’ v. U. S., 10 F. (24) 124 
[certiorari den 271 U. "S. 667 mem, 46 
SCt 482 mem, 70 L. ed. 1141 mem]; 
Te. Seva Mathues; Sra C2d er 913% 
Hagan v~ U._S., 9.F. (2d) 562; Bd- 
wards v. U. = ie F. (2d) 598; Whit- 
SORES (2d) 546; Grace v. 
hk CES, toa "658 [certiorari den 
268 U. S. 702 mem, 45 SCt 637 mem, 
69 L. ed. 1165 mem]; Millette v. U. 
Ser4um., (2d). 635; Hughes v. Us S;, 
4 F. (2a) 387 [certiorari den 268 U. 
S. 692 mem, 45 SCt 511 mem, oF L. 
ed. 1160 mem]; Foster v. U. S., 4 F. 
(2d) 107; U. Sonys Winkler, 299 Fed. 
Soc we Oley. | U, (S30 ao 21ed.e 1 os 


Fed. 797, 27 AR 951, 

53. o-Brooks avee OU. S267) Une S: 
432, 45 SCt 345, 69 L. ed. 669, 37 ALR 
1407; Winter v.. U. S),-138. BE. (2d); 635 
Cardigan vy. Biddle, 10 F. (2d) 444; 
Edwards v. U: S30 EF (2d) 598° Far- 
5B. (2d) 961; Ingram 
a (2d) 940; Grace Woe Ws 
S., 4 F. (2a) 658 [certiorari den 268 
U. S. 702 mem, 45 SCt 637 mem, 69 
L. ed. 1165 mem]; Work Vas S30299 
Fed. 778;.U. S. v. Hampden, 294 Fed. 
345; Katz v. U. S., 281 Fed. 129. 

[a] Tllustration.—Where a person 
had knowingly brought a stolen car 
into the state, and placed it in a ga- 
rage for storage, there was a viola- 
tion of the act. U. S. v. Hampden, 
294 Fed. 345. 

{[b] “fhe offense created by the 
National .Motor Vehicle Theft Act 

of transportation of a stolen 
motor vehicie, is in many respects 
Similar to the offense of receiving 
stolen goods, knowing them to have 
been stolen,” Abraham v. U. &., 
EF. (2d) 911. 

Receiving stolen goods as offense 
generally see Receiving Stolen Goods 
[34 Cye 513]. 

Receiving stolen motor vehicles 
generally see supra §§ 1475-1493. 

54. Edwards v. U.S. 7 F. (2a) 
SO Sep Monk Ves Wses.; e210 ere Gamrt Vor. ilu. 
S. v. Hampden, 294 Fed. 345. 

[a] “It is now well settled in the 
courts of the United States that 
where Congress has prohibited each 
of several separate and distinct acts, 
although comprising a single transac- 
tion, the commission of each of such 
acts constitutes in law, and is pun- 
ishable as, a separate and distinct 
offense, if each of such offenses in- 
volves an element not involved in the 
others.” U. S. v. Hampden, 294 Fed. 
345, 347. Ss 

55. Edwards v. U. S., 7 F. (2d) 
598; York v. U. S., 


of origin. 


U. S. v. Hampden, 294 Fed. 345. 

[a] TllustrationWhere defend- 
ant knowingly drove a stolen auto- 
mobile from one state into another 
state and stored it in the latter, there 
was a violation of both provisions 
of the act. The transportation ended 
on the arrival of the car at its des- 
tination and the concealment, and 
storage of the car thereafter, was a 
separate act, not being a necessary 
part of the transportation. DISSE OAS 
Hampden, 294 Fed. 345. 


=o Whitaker v. U. S, 5 F. (2d) 
59. Whitaker v. U. S., 5 F. (2a) 
546; Whitaker v. Hitt, 52 App. (D. 


(8) "149, 285 Fed. one 27 ALR Nay 

60. Grace v. U. Se 4 FF. (2d) 658 
[certiorari den 268 U. S. 702 mem, 45 
SCt 6387 mem, 69 L. ed. 1165 mem]; 
Whitaker v. "Hitt, Dae ADD CD aes) 
149, 285 Fed. 797, 27 ALR 951. 

61. Whitaker Vv. U. Su moe He, sued) 
546; Kelly v. U. S., 277 Fed. 405; 
Whitaker v. Hitt, 52 App. (D. C.) 149, 
285 Fed. 797, 27 ‘ALR 951. 

62. Brooks v. Up supcow, Use aca: 
45 SCt4345, 69° BL: ed. 669, 37 ALR 
rene Cardigan v, Biddle, 10 F. (2d) 


63. Brooks v. U. S., 267 U. S. 432, 
436, 45 SCt 345, 69 L. ed. 669, 87 ALR 
1407; Hagan v. U. S., 9 F. (2d) 562; 


Grace v. U. S., 4 F. (2d) 658 [certio- 
rari den 268 U. S. 702 mem, 45 SCt 
637 mem, 69 L. ed. 1165 mem]. 
“Congress can certainly regulate 
interstate commerce to the extent of 
forbidding and punishing the use of 
sueh commerce as an agency to pro- 
mote immorality, dishonesty or the 
spread of any evil or harm to the 
people of other States from the State 
In doing this it is merely 
exercising the police power, for the 
benefit of the public, within the field 
of interstate commerce.” Brooks v. 


299 Fed. 778; U.| U. S., supra, 


1406 [42 C.J.] 


the latter provision, more particularly; on the 
ground that it applies only where the prohibited 
acts are a final step in the use of interstate trans- 
portation to promote the scheme of unlawfully dis- 
posing of the stolen vehicle and of withholding it 
from its owner,°* and merely makes more effective 
the regulation forbidding transportation of stolen 
ears.°> The fact that the definition of ‘‘interstate 
commerce’’ or ‘‘foreign commerce’’ as contained in 
the act®’ is not as broad as the term ‘‘commerce’’ 
used in the constitution does not invalidate the 
act, since congress can make criminal a particular 
use to which one or more of the instrumentalities 
of interstate commerce may be applied, to the ex- 
clusion of all others.® 

[§ 1528] c. Essentials of Offense—(1) In General. 
The National Motor Vehicle Theft Act makes un- 
lawful the transportation in interstate commerce 
of a motor vehicle known to have been stolen.** The 
transportation®® of such vehicle with guilty knowl- 
edge constitutes the erime.’° The statute does not 
require an intent to engage in an act of commerce™ 
to make it an offense;7? and neither the particular 
way or means by which the automobile was trans- 
ported from one state to the other,’* nor the name 
of its owner or of the person from whom it was 
stolen,’* nor the value of the car,’® are elements of 
the crime. To constitute the offense of knowingly 
receiving and storing such a vehicle’® it is not essen- 
tial that accused knew that the automobile was 
moving in interstate commerce; knowledge that it 
had been stolen is sufficient.7® 


MOTOR VEHICLES 


[§§ 1527-1529 


Conspiracy to violate act. The offense in a prose- 
cution for a conspiracy to violate the National 
Motor Vehicle Theft Act is not the substantive 
violation of the act, but the conspiracy,’® and hence 
the general rules applying to criminal prosecutions 
for conspiracy prevail.2° In accordance with these 
rules*! it is not necessary to conviction for a con- 
spiracy to violate the National Motor Vehicle Theft 
Act that the conspiracy be consummated.*? 

[§ 1529] (2) What Constitutes ‘‘Transporta- 
tion.’’ A vehicle is transported within the act 
when it is shipped by common e¢arrier or moved on 
its own wheels,*? but the particular method of 
transportation is immaterial with respect to the 
commission of the offense,’ since the mere act of 
removal of an automobile from one state to an- 
other®® or to a foreign country®® is a transporta- 
tion in interstate or foreign commerce within the 
meaning of the act. The fact that the automobile 
is subsequently transported back to the place of 
starting does not alter the interstate character of 
the transportation,®’ and the rule is the same where 
a stolen automobile is transported from one point 
in the state to another point in the same state, 
but moves in its course through another state.®® 
It is not necessary that the automobile should have 
left the state in which it was stolen before there is 
a transportation within the act; there may be a 
violation thereof, even though the motor vehicle 
involved has not left the state in which interstate 
movement was begun.’® It is not essential within 
the meaning of the act that the transportation be 


[a] Reasons for rule.—(1) “It is] port a stolen automobile in inter-| Whitaker v. Hitt, 52 App. (D. C.) 149, 
known to all men that the radical] state commerce or to sell it or con-| 285 Fed. 797, 27 ALR 951. 
change in transportation of persons] ceal it while still in interstate com- 75. Whitaker vy. Hitt, supra. 
and goods effected by the introduc-| merce.’ Grace v. U. S., 4 F. (2d) 76. See supra § 1526. 
tion of the automobile, the speed with] 658, 661 [certiorari den 268 U. S. 77% Katz v. U..S., 281 Fed, 129, 


which it moves, and the ease with 
which evil-minded persons can avoid 
capture, have greatly encouraged and 
increased crimes. One of the crimes 
which have been encouraged is the 64. 
theft of the automobiles themselves 
and their immediate transportation | 1407 


1165 mem]. 


702 mem, 45 SCt 637 mem, 69 L. ed. 


Power to regulate commerce gen- 
erally see Commerce §§ 5-16. 
Brooks v. U. S., 
45 SCt 345, 69 L. ed. 669, 


78. Katz v. U. S., supra. 

79. Nyquist) Vi #U)..S., oie oe 
504s. Waldeck. v.. U.S., 2 Wi (2d) e243. 

[a] Merger of offenses.—Conspir- 
acy to violate and the completed 


(2a) 


267 U.S. 432, 
37 ALR 
mobiles in interstate commerce in 


to places remote from homes of the 
owners, Elaborately organized con- 
spiracies for the theft of automobiles 
and the spiriting them away _ into 
some other State, and their sale or 
other disposition far away from the 
owner and his neighborhood, have 
roused Congress to devise some meth- 
od for defeating the success of these 
widely spread schemes of larceny. 
The quick passage of the machines 
into another State helps to conceal 
the trail of the thieves, gets the 
stolen property into another police 
jurisdiction and facilitates the find- 
ing of a safer place in which to dis- 
pose of the booty at a good price. 
This is a gross misuse of interstate 
commerce. Congress may properly 
punish such interstate transportation 
by any one with knowledge of the 
‘theft, because of its harmful result 
and its defeat of the property rights 
of those whose machines against 
their will are taken into other juris- 
dictions.” Brooks v. U. S., 267 U. S. 
430) 438) 45 0SCt7345,''69 Tn ed. 669, 
87 ALR 1407. (2) “An automobile 
is an instrument of transportation, 
ordinarily innocent of itself, but 
when it has been stolen and is in the 
custody of the thief, or another who 
knows it is stolen, it has lost its 
innocent character. Congress could 
well take notice of the great number 
of automobiles stolen annually 
throughout the United States, and 
also of the fact that their transporta- 
tion into other states would facili- 
tate their theft. It was proper, 
therefore, in order to protect inter- 
state commerce from such wrongful 
use, to make it an offense to trans- 


“The act does not attempt to pun- 
ish the mere stealing of an automo- 
bile or the receiving, selling, or con- 
cealing of it, etc., knowing it to be 
stolen, either before interstate trans- 
portation has begun, or after it has 
terminated.” Grace v. U. S., . 
(2d) 658, 661 [certiorari den 268 U. S. 
702 mem, 45 SCt 637 mem, 69 L. ed. 
1165 mem]. 

65. Brooks v. U. S., 267 U.S. 4382, 
45 SCt 345, 68 L. ed. 669, 37 ALR 


1407 
Act Oct! 29, 1919) (4U UseSa St. 


66. 
at L, 324 c 89 § 3[b]. 

67. Whitaker v. Hitt, 52 App. (D. 
Me 149, 150, 285 Fed. 797, 27 ALR 
51. 

“In so doing it places no limitation 
whatever upon its broad jurisdiction 
to regulate interstate commerce gen- 
erally, as provided in the Constitu- 
tion.” Whitaker v. Hitt, supra. 

[a] “It is apparent from the lan- 
guage used that Congress was merely 
giving a definition of the meaning of 
the term ‘interstate or foreign com- 
merce’ aS used in the act, and not 
attempting to place any limitation 
upon the word ‘commerce’ as used in 
the Constitution.’ Whitaker v. U. 
S., 52 App. (D. C.) 149, 150, 285 Fed. 
797; 27 ALR 951. 


68. See supra § 1526. 
69. See infra § 1529. 
70. Whitaker v. Hitt, 52 App. (D. 


C.) 149, 285 Fed. 797, 27 ALR 951. 

71. See infra § 1529 note 90. 

72. ‘Hughes v. U.S., 4 F. (2d) 387 
[certiorari den 268 U. S. 692 mem, 45 
SCt 511 mem, 69 L. ed. 1160 mem], 

73. See infra § 1229 note 84, 

74. Foster v. U. S., 4 F. (2d) 107; 


violation of the National Motor Ve- 
hicle Theft Act, being both punish- 
able by imprisonment for more than 
one year, are “felonious”? under the 
Criminal Code (Comp. St. § 10509), 
‘and the doctrine of merger of of- 
fenses does not apply. Waldeck vy. 


Unc S,. 92. EF. @da) 243 
80. See Conspiracy 12 C, J. p 535. 
81. See Conspiracy § 15. 
te Nyquist v. Ue; S.,. 02 (Bs coe 
e4oe Whitaker v. U. S, 5 F. (2d) 
84, Hagan v, U.S. 9 F. (2d) 562; 
Foster v. U. S.,.4.F. (2d) 107; Whit- 


aker v. Hitt, 52 App. (D. C.) 149, 285 
Fed..797, 27 ALR 951, 

[a]. The method employed for 
transferring the stolen vehicle is not 
important, since the mere act of re- 
moval constitutes interstate 
merce. Whitaker v. Hitt, 52 App. 
e C.). 149, 285 Wed. 797%, 27 ALR 


85. Cardigan v. Biddle, 10 F. (2d) 
444; Hughes. v. U. S.,.4 FE. (2d) 387 
[certiorari den 268 U. S. 692 mem, 45 
SCt 511 mem, 69 L. ed. 1160 mem]; 
Whitaker v. Hitt, 52-App. (D. G) 
149, 285 Fed. 797, 27 ALR 951. , 

Transportation in interstate com- 
qerce generally see Commerce §§ 22- 


Ge Nyquist, vi; U. S:; 2) BY Ga) 
87a (Hughes; You. Ss. 4k eee 

387 [certiorari den 268 U. S. 692 

mem, 45 SCt.511 mem, 69 L. ed 1160 

mem]. 

, 88 U.S. v. Winkler, 299 Fed. 832. 
g9. Cardigan v. Biddle, 10 F. (2d) 


444; U. S. v. Winkler, 299 Fed. 832. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


overt act of transporting stolen auto- — 


of 


ees 


§§ 1529-1532] 


for the purpose of engaging in an act of com- 
merce®® or with a view to financial or pecuniary 
gain or benefit,® for the mere driving of a stolen 
automobile from one state to another on its own 
power is in itself ‘‘interstate commerce’’ within the 
act,°? irrespective of what was intended to be done 
with the car in the latter state or elsewhere;?? and 
it is immaterial, therefore, whether the transpor- 


tation was merely for the personal use or conven- 


ience of accused®™ or that it was for the purpose 
of ultimate sale®> and notwithstanding it carries 
no freight or passengers for hire.%° 

{[§ 1530] d. Former Jeopardy. As the provi- 
sions of the National Motor Vehicle Theft Act 
define distinct crimes,®’ the fact that there has 
been a conviction under the provisions of the act 
relating to transporting will not bar a prosecution 
for an offense against the other provisions of the 
act, even though growing out of the same illegal 
transaction. 98 However, it has been indicated that 
a charge of the mere act of receiving under the 
second provision of the act may well be held to 
have been included in the offense of transporta- 
tion, so as to be a bar to a prosecution for such 
receiving after a conviction under the transporta- 
tion provision.%® 

[§ 1531] e. Jurisdiction and Venue. Where a 
stolen automobile is transported from a point in one 
state to a point in another state, the transporta- 
tion in both states is in interstate commerce,’ and 
the crime is therefore committed in both states and 
in the respective federal judicial districts,? and 
accused is subject to trial in either district,’ espe- 
cially as the act expressly provides that a viola- 
tion thereof may be punished in any district in 
or through which a stolen motor vehicle has been 


[a]. Reason for rule.—‘“If the in- 


MOTOR VEHICLES 


Venue and jurisdiction in conspir- 


[42 C.3.] 1407 


transported or removed.* 

Conspiracy to violate the act. Where the prose- 
cution is for a conspiracy, existing, in two states, 
to violate a provision of the National Motor Vehicle 
Theft Act, the trial may be held in the state where 
the overt acts were committed, notwithstanding 
some of defendants remained in the other state and 
did not join in the overt acts.5 

[§ 1532] f. Indictment. The general rules® apply 
to indictments for this offense.’ For example, an 
indictment is sufficient if it substantially follows 
the language of the statute’ and expressly and 
distinetly alleges every element entering into the 
offense as there set forth.2 The indictment must 
sufficiently charge defendant with knowledge that 
the vehicle involved had been stolen!® and it should 
also contain a specific description of such vehicle,!+ 
but there need be no direct averment that the vehi- 
cle was stolen?” nor is it necessary to set forth the 
particulars of the theft** or any other matters which 
are not elements of the crime as defined by the 
statute.4 Thus it is not necessary to allege the 
ownership of the motor vehicle?® or the name of the 
person from whom it was stolen,'® or the value 
thereof,!? or describe the localities where the theft 
oceurred,!®§ or the time when it occurred,!® or the 
manner in which the vehicle was transported.”° 
As the transportation need not be for the purpose 
of engaging in commerce,”! such intent, likewise, 
need not be charged.??, An indictment which alleges 
that defendant did ‘‘transport and cause to be’ 
transported in interstate commerce’’ a stolen auto- 
mobile is sufficient to cover the movement of the 
automobile either under its own power or by ecar- 
riage as freight and. is not defective for lack of 
particularization.”® 


[a] Description held sufficient.— 


tended journey would, if completed, 
constitute an interstate transporta- 
tion, the offense would be complete 
when the stolen vehicle is started on 
the trip.” U.S. v. Winkler, 299 Fed. 


832, 833. 
90. Whitaker v. U. S., 5 F. (2d) 
546; Hughes v. U. S., 4 KF. (2d) 387 


[certiorari den 268 U. S. 692 mem, 
SCt 511 mem, 69 L. ed. 1160 mem]. 


45 


eat Whitaker v. U. S. 5 F. (2d) 
92. Whitaker v. pra; 


Be 
Hughes v. U. S., 4 F. (2a) '3e7 ‘eer: 
tiorari den 268 U. S» 692 mem, 45 SCt 
511 mem, 69 L. ed. 1160 mem]; Kelly 
Mag, Wis Sir 277 Fed. 405; Whitaker v. 
Bitt, 52) App: (D..€.),,.149,.385 Hed; 
79%, 27 ALR 951. 

93. Kelly v. U. S., 277 Fed. 405. 

94, Hughes v. U. S., 4 F. (2d) 
387 [certiorari den 268 U. S. 692 mem, 
45 SCt 511 mem, 69 L. ed. 1160 mem]; 
Kelly v. U. S., 277 Fed. 405. 

95. Kelly vom Us S., supra; Whit- 
aker v. Hitt, 52 App. (D. Go) 149, 285 
Fed, 797, 27 ALR 951. 

96. Whitaker Wen uve Siarnyoe eu Cod) 
546; Whitaker v. Hitt, 52 App. (D. 
C.) 149, 285 Fed. 797, 27 ALR 951. 

97. See supra § 1526. 

98:-, York v.. UA SS: 299, Media 778s 
U. S. v. Hampden, 294 Fed. 345. 

Former Jeopardy, generally 
Criminal Law §8§ 35 90. 

294 Fed. 


99. Saaeva Hanae 

1. Cardigan v. Biddle, 10 F. (2d) 
444, 

2. Cardigan v. Biddle, supra. 

3. Cardigan v. Biddle, supra. 

Jurisdiction as between federal ju- 
dicial districts generally see Crimi- 
nal Law § 223. 

4 Whitaker v. Biddle, 10 F. (2d) 


see 


345. 


372; U. S. v. Mathues, 9 F. (2d) 
913. 
5. Chapman v. U. S., 10 F. (2d) 


124 feariivrart den 271 U. S. 667 mem, 
46 SCt 667 mem, 70 L. ed. 1141 mem]. 


acy prosecutions generally see Con- 
spiracy § 235. 

6. Indictments and informations 
generally see Indictments and In- 
formations 31 C. J. p 548 F 

See case infra this note; 
infra notes 8-23. 

[a] Joining counts.—In a prose- 
cution for violation of the National 
Motor Vehicle Theft Act, counts 
charging defendant with receiving 
and storing the automobile, and 
with bartering and selling it, know- 
ing it to have been stolen and trans- 
ported in interstate commerce, and 
with transporting in interstate com- 
merce the automobile, knowing it to 
have been stolen, charges the same 
class of crimes or offenses, and 
hence are properly joined in one in- 
getment. Edwards v. U. S., 7 F. (2d) 


8 Grace. v. U. S., 4 FEF. (2d) 658 
[certiorari den 268 U..S. 702 mem, 45 
SCt 637 mem, 69 L. ed. 1165 mem]; 
Whitaker v. Hitt, 52 App. (D. C.) 149, 
285 Fed. 797, 27 ALR 951. 

9. Abraham v. U. S., 15 F. (2d) 
911; Whitaker v..U. °S., 5 F. (2d) 
546; Foster v. U. S., 4 F. (2d) 107. 

[a] Indictments or informations 
held sufficient: (1) Generally. Abra- 
ham v. U. S., 15 F. (2d) 911; Whita- 
ker v. U. S., 5 F. (2d) 546; Foster v 
U.S.;.4 By (2d), 107... (2) Do warrant 
removal to another district. for trial 


and 


thereunder. Whitaker v. Hitt, 52 
Appa CDs <C5)i4149)0 28 bre EF edss 719) 55 12% 
ALR 951. 

10. Brooks v. U. S., 267 U. S. 432, 


45 SCt 345,.69 Li ed. 669, 37 ALR 
1407. 

[a] Charge of knowledge. held suf- 
ficient.—Brooks v. U. S., 267 U._S. 
432, 45 SCt 345, 69 L. ed. 669, 37 ALR 


1407. 

11. Abraham vy. U. S., 15 F. (2d) 
911; Hagan v. U. S., 9 F. (2d) 562; 
Whitaker v. U. S, 5 F. (2d) 546; 


Foster v. U. S., 4 F, (2d) 107. 


(1) An indictment for the transporta- 
tion and sale of a stolen automobile, 
describing the automobile as a Mar- 
mon four-passenger touring automo- 
bile, bearing a designated motor and 
body numbers, and being the prop- 
erty of a named person, sufficiently 
describes the car. Hagan v. U. S., 9 
F. (2d) 562. (2) An indictment giv- 
ing the name, type, and motor num- 
ber of the automobile involved is suf- 


Bese aes Foster v. U. S, 4 F. (2d) 
107. ; 

12). Abrahamivi0UJAS2, 5) BasCa) 
911; Whitaker: v. U.'S.,. 5 F. (2d) 
546; Grace v. U.S. 4 EF. i@d) 658 
[eertiorari den 268 U. S. 702 mem, 45 
SCt 637 mem, 69 L. ed. 1165 1 mem] 

13. Abraham v. U. S.,/15 ©. (2d) 


911; and cases infra notes 15-20, 

14. Foster v. U. S., 4 F. (2d) 107; 
Whitakers, v..0 Bitt,<.5 229A pp eDESGE.) 
149, 285 Fed. 797, 27 ALR 951. 

Elements of offense see supra § 


1528. 
15. sAbraham) vi.niUieS:215 2b =@2¢’) 
911; Whitaker v. U. S., 56 FE. (@a) 


546; Grace v. U. S., 4 F. (2d) 658 
[certiorari den 268 U. S. 702 mem, 45 
SCt 637 mem, 69 L. ed. 1165 mem]; 
Foster v. U. Sa 4 BF. (2d) 107. 


16. Abraham v. U. S., 15 F. (2d) 
aaa Bostersiv. Ww. S53) 74 Eyez) 
107. : 

17. Abraham v. U. S., 15 F.. (2d) 
aw Whitaker v. U. S., 5 F. (2d) 

6. 

18. Abraham v. U. S., 15 F. (2d) 
OlieeiGnace: VULtS. 4 F. (2d) 658 
[certiorari den 268 U. S. 702 mem, 45 
SCt 637 mem, 69 L. ed, 1165 mem]. 
Het Abraham v. U. S., 15 F. (2d) 

20. Hagan v. U. 8. 9 F. (2a) 562. 

21. See supra § 1529. 

22. Hughes v. U. S., 4 F. (2d) 387 


certiorari den ane U. iS 692 mem, 45 
Ct 511 mem, 69 L. ed. 1160 mem]. 
Fae Hagan v.-U.-S,y9 BF. (2d) 562; 
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Conspiracy to violate act. An indictment for con- 
spiracy to transport, conceal, etc., in violation of 
the National Motor Vehicle Theft Act need not par- 
ticularly deseribe the offense which was the object 
of the conspiracy** and it is unnecessary to set out 
facts relating to the theft.?° 

[§ 1533] g. Evidence. The general rules per- 
taining to the evidence in criminal prosecutions”® 
prevail.?? 

Burden of proof. The burden of proof is on the 
prosecution to establish that the motor vehicle in- 
volved was stolen?® and that aecused knew it to be 
stolen at the time it was transported in interstate 
commerce. Where the indictment names the 
alleged owner of the vehicle, it is also essential 
for the government to prove that that automobile 
was stolen from such owner as alleged.*° 

Admissibility. Subject to the general rules gov- 
erning the admissibility of evidence in criminal 
cases*! any competent evidence is admissible which 
tends to establish the knowledge of defendant that 
the car in question had been stolen.*” 

Under conspiracy prosecution. In a prosecution 
for conspiracy to violate the National Motor Vehi- 
cle Theft Act evidence of overt acts occurring 
before the date when the act took effect are ad- 
missible.*? It is not necessary that the conspiracy 
be expressed in formal agreement,** but it may be 
established by inference from concert of action.*° 

O47) Glace: Vi sUns., 4 By C20), 658 


[certiorari den 268 U. S. 702 mem, 
45 SCt 637 mem, 69 L. ed: 1165 


mem]. 
in criminal prosecu- 


ceived it, 
940. 

: rb] 
Indictments 


tions for conspiracy generally see] are admissible 


MOTOR VEHICLES 


knew the car was stolen when he re- 
Ingram v. U. 


Statements of defendant out 
of court freely and voluntarily made 
in the sound discre- 


a! oo ee 
A ’ 


Weight and sufficiency. In order to warrant a 
conviction for the violation of the National Motor 
Vehicle Theft Act, the evidence must be sufficient 
to establish defendant’s guilt beyond a reasonable 
doubt.*® ; 

[§ 1534] h. Questions of Law and Fact. It is the 
province of the jury to determine the guilt or inno- 
cence of accused under the evidence,** provided the 
evidence is sufficient to authorize the submission 
of the issue to them.? Accordingly, where there is 
sufficient evidence to sustain a verdict of guilty, it 
is not error to refuse to direct a verdict for de- 
fendants.*? 

[§ 1535] i. Instructions. The rules as to instrue- 
tions in criminal prosecutions generally*® are appli- 
cable on a trial for a violation of the National Motor 
Vehicle Theft Act.4*% The court should give full 
and accurate instructions applicable to the case,* 
but is not required to charge propositions, however 
correctly stated, unless the evidence before the jury 
justifies them.*? The court should instruct the jury 
as to the essential elements of the offense charged,** 
but it is unnecessary to separate, distinguish, and 
emphasize each element of the offense.*® Instrue- 
tions as to the degree, quantity, or weight of evidence 
required to convict*® and the duty of the jury in 
weighing and considering the evidence** should be 
in accordance with the rules of law governing such 
questions. The court should not give instruétions 
To sustain conviction for transport- 
ing stolen automobile in interstate 
commerce. Carmichael v. U. S., 


F. (2d) 125. (2) To show that auto- 
mobile involved was ‘stolen. Abra- 


See da (OU) 


Conspiracy § 188 et seq. 

25. Grace v. U. S., 4 F. (2d): 658 
[certiorari den 268 U. S. 702 mem, 45 
aay ahs mem, 69 L. ed. 1165 mem]. 

a 
violate act held sufficient: (1) Gen- 
erally. Grace v. U. S., 4 F. (2d) 658 
[certiorari den 268 U. S. 702 mem, 45 
SCt 637 mem, 69 L. ed. 1165 mem]. 
(2) As to charge of knowledge of 


conspiracy. Waldeck v. U. S., 2 F. 
(2d) 248. (3) As to charge of overt 
acts. Waldeck v. U. S., supra. 


[b] Conspiracy to commit several 
offenses in violation of the National 
Motor Vehicles Theft Act may be 
charged in the same count of the 
indictment. Chapman v. U. S., 10 
F. (2d) 124 [certiorari den 271 U. S. 
667 mem, 46 SCt 482 mem, 70 L. ed. 
1141 mem]. 

26. See Criminal Law §§ 947-1999. 
27. See cases infra this section. 
ae Abraham v. U. 8S., 15 F, (2d) 

idle 


29. Abraham v. U.S., supra. 
Larceny generally see Larceny 36 
Crd Dials 
ana Abraham v. U. S., 15 F. (2d) 


31. See Criminal Law § 1034 et 
seq. 

32. See cases infra this note. 

fa] Illustrations.—-(1) In a pros- 


ecution for receiving a stolen auto- 
mobile, which was moving in inter- 
state commerce, evidence that de- 
fendants knew of the stealing of an- 
other automobile by the one from 
whom they bought the car in ques- 
tion was admissible, when limited to 
the issue of knowledge that the car 
in question had been stolen. Katy v. 
U..S., 281 Fed. 129. (2) Where one 
charged with receiving and conceal- 
ing a stolen automobile, in violation 
of the National Motor Vehicle Theft 
Act, when first confronted by an of- 
ficer, produced a bill of sale under 
which he claims, proof of such bill 
does not constitute compulsory self- 
incrimination and is competent evi- 
dence on the issue whether defendant 


Indictment for conspiracy to- 


tion of the court. Pearlman v. U. &., 
LOSE 2d) 46.0; 
nee Nyquist iv. Un 9S 203.0 4C2d) 

Admissibility of evidence in prose- 
cution for conspiracy generally see 
Conspiracy §§ 225-230. 


ria NyauIStRViN WesSee2sehs (2d). 
504. 

35. Nyquist v. U. S., supra. 

[a] Testimony of co-conspirators, 


who testified for the government, re- 
lating to crimes other than offenses 
charged, is admissible to show rela- 
tions between defendants. Waldeck 
We UnwSa2) BY (2d) 82433 

$6. eWinter> vi U2-S:, S13 RS \(2d) 
53; Pearlman v. U. S., 10 F. (2d) 460; 
Ingram v. U. S., 5 F. (2d) 940; Kelly 
v. U. S., 277 Fed. 405. 

[a] Evidence held _ sufficient.— 
(1) To sustain conviction for trans- 
porting stolen automobile in inter- 
state ‘commerce (National Motor Ve- 
hicle Theft Act § 3). Pearlman v. U. 
SH LOM ued): 46002) To lenetain 
conviction of accused for causing 
stolen vehicle to be transported in 
interstate commerce. Millette v. U. 
S., 4 F. (2d) 635. (3) To sustain con- 
viction of knowingly receiving stolen 
automobile, transported in interstate 
commerce. Winter “v."Us 1S) 013.98. 
(2d) 53. (4) To justify finding that 
accused knew automobile involved 
was stolen. Katz v. U: S. 281 Fed. 
129. (5) To show that stolen car 
was moving at the time in interstate 
commerce, notwithstanding lapse of 
over two weeks between time defend- 
ant drove it from one state into an- 
other, for purpose of sale, and the 
date of the sale. Farris v. U. S., 5 
F, (2d) 961. (6) To corroborate ad- 
rhissions of defendant. Pearlman v. 
U. S., supra. (7) To sustain convic- 
tion for conspiracy to violate the act. 
Chapman svil WS... TO Pe aee2a) Wed 
[certiorari den 271 U. S! 667 mem, 46 
SCt 482 mem, 70 L, ed. 1141 mem]; 
Nyquist v. U. S., 2 F. (2d) 504; Wal- 
deck v.AULIS..°2 EP) (20) 12482 

[b] Evidence held insufficient: (1) 


ham iv, U.eS3015 Gd) ygiie 

[c] Conviction for conspiracy to 
violate act may rest on accomplice 
testimony alone, if jury believe it to 
be true. Waldeck v. U. S., 2 F. (2d) 


243. 
5 F, (2d) 


38. See cases infra this note. 

[a] Evidence held sufficient to 
make a case for the jury: (1) As to 
whether defendant bought and trans- 
ported an automobile knowing it to 
have been stolen. Kelly v. U. S., 277 
Fed. 405. 
sold car in violation of the act. Far- 
ris v. U.S.,.5 FY (2d) 9612") ASite 
whether defendant received, stored, 
and concealed stolen automobile with 
knowledge of such theft. Ingram vy. 
WAS. bP ¢2d')- 940. 

39. Chapman v. U. S., 10 F. (da) 
124 [certiorari den 271 U. S. 667 mem, 
46 SCt 482 mem, 70 L. ed. 1141 mem]. 


Ingram! va" Un S-. 


2496 
41. See cases infra this section. 
42. See cases infra this note. 
[a] Instructions held sufficient or 


not erroneous.—Hagan v. U. S., 9 F. 
(2d) 562; Katz v. U. S., 281 Fed. 129. 
43. Grace v. U. S., 4 F. (2d) 658 
[certiorari den 268 U. S. 702 mem, 45 
SCt 687 mem, 69 L. ed. 1165 mem]. 
{a] Instructions properly refused. 
—Grace vv. U.S.) 49 Re) eG 
[certiorari den 268 U. S. 702 mem, 45 
SCt 637 mem, 69 L. ed. 1165 mem]. 

44. See case infra this note, 

[a] Instructions held properly to 
define offense of receiving a stolen 
automobile. Winter v. U. S., 
(2d) 53. 

45. Winter v. U.-S., supra. 

46. See cases infra this note. 

[a] Instructions held correct.— 


[§§ 1532-1535 


(2) As to whether accused © 


40. See Criminal Law §§ 2353-_ 


13. Fy. 


Winter ‘v.U.'S., 13 FY (20) 53 Pearleay 


man v. U. S., 10 F. (2d) 460. 

47. See cases infra this note. 

[a] Instructions held proper or 
not erroneous.—Winter v. U. S., 
F. (2d) 58; Pearlman v: Us S., 100& 
nea) 460; York vy. U. S., -299 Med: 


For later eases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| §§ 1535-1541] 


which are misleading,#® but the charge is to be 
judged as a whole, and not by some incidental state- 
ment which, taken by itself, might be misleading.*® 
Requested instructions are sometimes held. to be 
properly refused where they do not state the law 
correctly,°° or where they unduly accentuate and 
give prominence to particular issues or defenses,°+ 
or where they are sufficiently covered by the other 
charges given.>? 

Definition of terms. Where the court undertakes 
to define the terms used in the statute, it should 
give a correct definition.®® 

[§ 1536] j. Verdict. Where the jury return a 
general verdict of guilty, defendant is thereby con- 
victed of all the acts charged in the count,°* and 
if one of the acts so charged is such that accused 
could not be punished for it, as where he has. already 
been convicted for its commission, the charge of 
such act may be ignored and treated as surplusage, 
and the verdict treated as one of guilty of the re- 
mainder of the acts charged in the count.55 As the 
provisions of the act define distinct offenses,°* a 
verdict of guilty on a count charging interstate 
transportation is not inconsistent with a verdict of 
guilty on another count of the indictment charging 
the selling, storing, or concealment of the same 
vehicle.®?, It is within the province of the court 
to have a verdict corrected to conform to the actual 


finding of the jury, either in open court or by allow- 


ing the jury to retire.*® 


[§ 1537] k. Punishment. The National Motor 


© Vehicle Theft Act provides distinct and separate 


penalties for each of the two offenses defined,°° 
and either or both penalties may be inflicted upon 


‘a person who has violated the provisions of the act.*° 


48. See case infra this note. 60. 
[a] Instructions held not mislead- 61. 
ing.—Kelly v. U. S., 277 Fed. 405. 


49. Kelly v. U. §., supra. 62. 
50. Whitaker v. U. S., 5 F. (2d) 24 
546. : 
Sie. Winter v. U. S:, 13°F. (2d) [a] 
: BeT.2 SS. 4B (2d) 658 
eatac a . S. 702 mem, 45] U. S. 277 Fed. 405. 


ertiorari den 268 U 
fe) 637 mem, 69 L. ed, 1165 mem]. 
52. Winter v. U. S., 13 F.. (2d) 
53; Ingram v. U. S., 5 F. (2d) 940; 
Grace v. Se hoe (20) 658 [eer- 
tiorari den 268 U. S. 702 mem, 45 SCt 


[b] 


[ce] 


MOTOR VEHICLES 


See supra § 1526 note 55. 
Whitaker v. Biddle, 10 F. (2d) 
372; U. S. v. Mathues, 9 F. (2d) 
Whitaker v. Biddle, 10 F, (2d) 
372; U. S. v. Mathues, 9 F. (2d) 913. 
See cases infra this section. 
Exclusion of evidence.—Far- 
ris v. U. S., 5 F. (2d) 961; Kelly v. 


Admission of evidence.—Ing- 
ram v. U.S., 5 F. (2d) 940; Whitaker 
v. U.S. 5 EF. (2d) 546. 

Giving or denying instruc- 
tions.—(1) In a prosecution for vio- 


[42 C.J.] 1409 


Place of punishment. There is no provision in 
the act which prescribes the district or prison in 
which one convicted of its violation shall serve his 
sentence,®*+ and such person may be sentenced to a 
federal penitentiary outside the districts in which 
the stolen vehicle was transported.® 

[§ 1538] 1. Appeal and Error. A judgment will 
not be reversed for error which was not harmful 
or prejudicial to any substantial rights of accused.%* 
And where the sentence of defendant is no greater 
than could have been imposed on the first count of 
an indictment, it is unnecessary to inquire whether 
evidence supports the verdict on the other counts.*4 

[§ 1539] 44. Using Prohibited Way. Statutes ex- 
cluding motor vehicles from certain highways and 
streets usually make it an offense to violate their 
provisions.® 

[§ 1540].45. Using Vehicle Not Consuming Smoke. 
Under statutes punishing the operation of a vehicle 
upon the highways so constructed as not to consume 
its own smoke,°* a conviction cannot be sustained 
where the evidence shows that emission of smoke 
is due to carelessness rather than to the construc- 
tion of the vehicle,*? as, for example, where the 
emission of smoke was due to negligence in putting 
too much lubricating oil into the working parts of 
the machinery.®® 

[§ 1541] 46. Wrongful Removal of Parts.°® Un- 
der some statutes it is a penal offense for one to, 
maliciously or willfully or with intent to steal and 
without authority from the owner, remove from 
a motor vehicle certain specified parts thereof, or 
any other part or parts attached to the motor vehi- 
cle which are necessary in the use, control, repair, 
or operation thereof.’° Such a statute is not super- 


of Congress of Oct. 29; 1919, if it 
was error to refuse to charge “that 
mere inadequacy of price is insuf- 
ficient proof of guilty -knowledge,”’ 
it was harmless, where’ the refusal 
was coupled with the statement, “I 
charge you, however, that inade- 
quacy of price may be one-of the 
J circumstances from which the jury 
may infer guilty knowledge,” which 
properly defined the bearing and lim- 
ited the testimony relating’ to the 
price paid by accused for the ear. 
Kelly _v. U. S., supra. (4) Where a 


913. 


405, 408 


637 mem, 69 L. ed. 1165 mem]. 


58. See cases infra this note. 
[a] Definition held correct.— 
Whitaker v. U. 8, 5 F. b2d) 546, 
547 (“commerce” and interstate 


< erce’); Kelly v..U. S., 277 Fed. 
405.4 (“interstate éommerce”), 
[b] Requested charge held prop- 
erly refused because not correctly 
stating what is a transportation in 
interstate Sapien ee Whitaker v. 
F . si vy. Hampden, 294 Fed. 
U. Ss. v. Hampden, supra. 
al Tilustration.— Where a count 
charges that defendant received, con- 


cealed, and stored the motor vehicle’ 


i d, the charge of receiving, 
61 Ee ee be held to have been in- 
cluded in the offense of transporta- 
tion for which punishment had al- 
ready been inflicted, may be ignored 
as surplusage, and the verdict treated 
as one of guilty of the acts of con- 
cealment or of storing and sustained 
as such. U. S. v. Hampden, 294 Fed. 


_ 345. 


upra § 1526. 
57. gees 3 a S., 299 Fed. 778. 
58. Grace v. U. S., 4 _F. (2d) 658 
[certiorari den 268 U. S. 702 mem, 
45° SCt'637 mem, 69 L. ed. 1165 


RES ie S. v. Mathues, 9 F. (2d) 


56. 


[42 Cc, J.—89]J 


lation of the National Motor Vehicle 
Theft Act (Comp, St. Suppl. Annot. 
[1923] §§ 10418b-10418f), a charge 
that the unexplained possession of 
recently stolen property was prima 
facie evidence of guilty possession is 
not erroneous, where the court, in 
addition, charged that from all facts 
and circumstances the jury must find 
that defendant knéw that the prop- 
erty was stolen. Edwards v. U. §., 
7 =F. (2a) 598. (2) If it was error; in 
a prosecution for transporting in in- 
terstate commerce a stolen automo- 
bile knowing it to have been stolen, 
in violation of the Act of Congress of 
Oct. 29, 1919, to refuse to charge that 
“the mere possession of stolen goods, 
without proof that the accused re- 
ceived them knowing them to have 
been stolen, raises no presumption 
that the goods were stolen property, 
and is insufficient to establish guilty 
knowledge,” it was harmless, where 
the fact that the car had been stolen 
was not in dispute, and the court in- 
structed that the real question for 
the jury to determine was whether 
under all those circumstances, testi- 
fied to by defendant and others, de- 
fendant must have known that the 
automobile was stolen. Kelly v. U. 
S., 277 Fed. 405. (3) In a prosecution 
for transporting in interstate com- 
merce an automobile known to have 
been stolen, in violation of the Act 


defendant is convicted by a general 
verdict, under an indictment charg- 
ing a violation of both provisions of 
the National Motor Vehicle Theft 
Act, each in a separate count, and is 
given the same term of imprison- 
ment under each count to run con- 
currently, an error in the court’s 
charge, applicable to only one of the 
counts, is not a ground for revers- 
ing sentence-on the other. Brooks v 
U. S., 267 U. S. 432, 45 SCt 345, 69 
L. ed. 669, 37 ALR 1407. 

[ad] Supplemental charge held er- 
roneous.—Edwards vy, é i 
(2d) 598. 

64 Chapman v. U. S., 10 F. (2a) 
124 [certiorari den 271 U. S. 667 mem 
46 SCt 482 mem, 70 L. ed. 1141 mem], 

65. See Peo. v. Waldo, 72 Mise. 
416, 181 NYS 307 [aff 149 App. Div. 
927 mem, 133 NYS 1139 mem (aff 205 
N. Y. 589 mem, 98 NE 1111 mem) ] 
(sustaining conviction for violating 
park ordinance excluding motor ve. 
hicles from parkway), 


66. See statutory provisions. 

67. Rex v. Wilhaham, 21 Cox © 
C. 441. ; 

68. Star Omnibus Co. Ltd. y, 


Tagey 21:Cox C. C. 519; 

69. Lareeny of motor vehicle or 
accessories see supra §§ 1402-1445. 

Taking accessories without consent 
of owner see supra § 1524. 

70. See statutory provisions, 


1410 [42 C.J.] 
seded by, or in conflict with, another statute which 
forbids the willful breaking, injury, or tampering 
with the parts of a motor vehicle,’ as it is mani- 
fest that parts of a car may be broken, injured, and 
tampered with without being removed.’2 An infor- 
mation, under such a statute, which charges the re- 
moval of any of those things specifically named 


MOTOR VEHICLES—MOVE 


[§ 1541 


therein need not allege that such property was 
necessary to the use, control, repair, or operation 
of the motor vehicle,7? but such an allegation is 
only necessary where the property taken is some 
part of the automobile which is not specifically men- 
tioned in the statute.’* : 


*MOULD.! 

MOULDER.? 

MOUNT. As a noun, that upon which anything 
is mounted or fixed for use, and by which it is sup- 
ported and held in place.2 As a verb, to put or place 
(upon something e»vated).* 

MOUNTAIN.® In Ireland, a term which applies 
to and includes uncultivated land,® used to denote 
the situation, and not the quality, of land.’ 

MOUNTEBANKERY. Acts which may consist of 
boastful and vain pretensions, appearing in the char- 
acter of certain persons, imitating their traits, lan- 
guage, and actions, and performing pretended feats.® 

MOUNTED OFFICER. One who, by statute, 
regulations, or army organizations, is required to 
be mounted at his own expense, whether he or his 
company is fully equipped or not.?® 

MOUNTING.'!| Embellishment;!* equipment ;'? 
setting ;!4 something that serves as a mount, sup- 
port, or setting to anything;!° that by which any- 
thing is prepared for use, preservation, examination, 
exhibition, or ornament;!® that upon which anything 
is mounted or fixed for use, and by which it is 
supported and held in place;*’ that which serves 
as a mount or by which anything is prepared or 
equipped for use, or set off to advantage.’® 


Pay of see Army and Navy §8 84. 


MOUSE. A small rodent quadruped.’® 

MOUSE-COLORED MULE. A mule whose color 
is that of a mouse.”° 

MOUTH ORGAN. The Panpipe; a harmonicon.?! 

MOVABLE.?? Capable of being moved or in any 
way made to change place or posture; susceptible 
of motion; not fixed or stationary.?8 

MOVAELE ESTATE. Sometimes synonymous 
with ‘‘personal estate.’ ’?4 

MOVABLE FREEHOLD. A term applied where 
the owner of seashore acquires or loses land as the 
water recedes or approaches.?> 

MOVABLES.?° 

MOVE. To begin to act; to actuate; to cause 
to act; to concern; to impel; to incite to-an 
action, as by persuasion or representation; to 
influence; to prompt;*’ also to carry, convey, or 
draw from one place to another; to cause to change 
place or posture in any manner or by any means;”8 
to propel;*® to remove;*° to set in motion; to take 
action ;*! specifically, as in chess and similar games, 
to change the position of (a piece) according to the 
rules of the game.** In practice, to make an applica- 
tion to a court for a rule or order.33 

Moving. Causing to move; impelling to act; influ- 
encing; instigating; persuading ;** propelling.% 
25. 


71. Duffield v. State, 103 Tex. Cr. 9. Wollman vs seo 
631, 282 SW 807: Acton v, State, 104] 10. Matter of Harrold, 23 Ct. Cl.]714, 718, 84 NW 950, Pare 
Tex. Cr. 75, 282 SW 805. 295, 298. ' 58 LRA 673. See Accretion 1 C J. p 

Tampering, etc. see supra § 1447. 11. See Mount ante this page. 730; Avulsion 6 C. J. p 876: Prose 

72. Acton v. State, 104 Tex. Cr. 75, 12. New Standard D. [quot U. S.|21 C. J. p 822; Estates §§ 7-19: Re- 


282 SW. 805. 
73. Duffield v. State, 103 Tex. Cr. 
631, 282 SW 807; Acton v. State, 104 


ster 


v. Sheldon, 9 Cus:. A. 153, 154]; Web- | liction [34 Cyc 1109]. 
(quot. U.S. v. 
ternaticnal Forwarding Co., 9 Cust. A. 


New Int. D. 


2mn- 26. See Modern Civil Law § 221; 


Movable Estate ante this page; Prop- 


Tex. Cr. 75, 282 SW 805. : 

{a] An information charging the 
removal of a casing from, a motor 
vehicle is not insufficient in that “it 
fails to allege that the casing was 
attached to, or a part of, the auio- 
mobile, that it was necessary to the 
use thereof, and as to its value or 
purpose for which it was taken, or 
that the taking was fraudulent and 


for the purpose of conversion. Duf- 
field v. State, 103 Tex. Cr. 631, 282 
W 807. 
e 74. Acton v. State, 104 Tex. Cr. 75, 
282 SW 805. 

1. See Mold 40 C. J. p 1488. 

2. See Molder 40 C. J. p 1488. 

3. Century D. [quot U.S. v. Inter- 
national Forwarding Co., 9 Gust. Ay 


156,1591, See Mounting post this page. 
4, Webster New Int. D. 
fay “the expression ‘mounted 

upon’ seems to have an ordinary 

meaning in machine construction. The 
thing mounted upon another must be 
borne or supported by it. Mere rid- 
ing in or over another in a slot for 
the purpose, although operating in 
connection therewith, is not equiva- 
lent to being mounted thereon.” Re 

Duncan, 28 App. (D. C..) 457, 460. 

5. “Foot of the mountain” see Foot 
26 Cc. J. p 790 text and note 6. 

. Waterpark v. Fennell, 7 H. L. 

Cas. 650, 658, 11 Reprint 259. 

7, Kildare v. Fisher, Str. 71, 72, 93 
Reprint 391. But see Cottingham v. 
Rex, 1 Burr. 623, 629, 97 Reprint 479. 

8. Thurber v. Sharp, 13 Barb. 
(N. Y.) 627, 628. 


156, 159; U. S. v. Sheldon, 9 Cust. A. 
153,154). 

..12.. New Standard D. [quot U. S. v. 
Sheldon, supra]; Webster New Int. D. 
[quot U. S. v. International Forward- 
ingsCos 9 CustycAt al 56.4159 UL Sone 
Sheldon, 9 Cust. A. 153, 154). 

14. Webster New Int. D. [quot 
U. S. v. International Forwarding Co., 
9 Cust. A. 156, 159; U. S. v. Sheldon, 
9 Cust. ~Ac 15331154]. 

15. Oxford :D)' [quot U. S.iv., Shel= 
don, supra]. 

16. New Standard D. [quot U. S. 
v. Sheldon, supra]. 

L7 Century: DiaiiduoteUn Sev. in= 


ternational Forwarding Co., 9 Cust. 
A. 156,551597]. / 
18. Webster New Int. D. [quot 


U. S. v. International Forwarding Co., 
supra; U. S. v. Sheldon, 9 Cust. A. 


TS eel peal 

19. Sparks v. Brown, 46 Mo. A. 
5219, 536. 

20. Sparks v. Brown, supra. 


21. Webster New Int. D. See Borg- 
feldt v. U. S., 124 Fed. 473, 474. 

22. See Immovable 31 C. J. p 252. 

“FPixed and movable machinery, en- 
fines, lathes and tools” see Fix 26 
Cc. J. § 2 text and note 6. 

23. Webster New Int. D. See Cas- 
tle v. Castle, 267 Fed. 521, 522, 523. 

Movable property generally see 
Fixtures 26 C. J. p 649; Property [32 
Cyc 650]. 

24, Den v. Sayre, 3 N. J. L. 598 
602. See states §§ 242-261: Modern 
Oe Law § 221; Property [36 Cyc 
6 : 


erty Lag Cyc 650). 

Yebster D. [quot Bnei 
Page, (Mo. A.) 236 SW 392, 393] Me 
A ebster D. [quot E i 
Page, supra]. : yee 
Tee Hamilton vy. Groesbeck, 19 Ont. 

30. “Davis v. State, 68 
(1 ara 128. pe 
[a] The word “moved” as a: 
to a change of one’s recidenoe fae 
Or may not, according to circum- 
stances, warrant an inference of a 
ees eels change. Dixon v. Dixon 
2 N. J. Ha. 588, 66 A 5 ‘ ; 
Domicile revs Sth 597, 598. See 
: ebster D. [quot Engli 
Page, (Mo, A.) 236 Sw 392, 393), Ms 
Vebster - [quot E i 
Page, pase at)” 
_ 33. tack L. D. See gener = 
tions and Orders ante p 457, ay uae 
Harris y. Chicago House Wrecking 
Co., 314 Tl. 500, 145 NE 666, 669 
(‘asks compared with “moves”), 
¥ [a] Motion for change of venue,— 
If the term ‘move’ can be construed 
to include more than ordinary mo- 
tions to pleadings and the like and 
to extend to motions for change of 
venue, generally regarded as dila- 
tory motions, it certainly cannot be 
held to include a demand TOT 
canes of peal as a matter of right.” 
alsberry yv. Connoll : i 
ST ee y, (Nev.) 188 P 
34. Standard D. [quot English 
Page, (Mo. A.) 236 SW 392, Suay, a: 
rey Hamilton v. Groesbeck, 19 Ont. 


* By Juan D. Miranda (Mould—Municipal Claims inclusive except the Spanish words and phrases) 


Ss, Laeger 
For later cases, developments and changes in the law see cumulative Annotations, same title; page and note number. 


MOVE—MULATTO 


Phrases: ‘‘In moving traffic,’’86 ‘‘moved or 
worked by hand or by foot, oe 8% ‘mowb out, 738 “Smov- 
ing forward in the ordinary manner, 1389 “moving 
machinery, #749 Sn ovine reversely.’’41 

MOVEMENT.*? Act of moving; change of place, 
position, or posture.*% 

MOVE-SLOW SIGNAL. In railroading, a signal 
calling for a slow and gradual movement of the 
train.*# 

MOVING PICTURE.‘ A series of pictures, usu- 
ally photographs taken with a special machine, pre- 


sented to the eye in very rapid succession, with some 


or all of the objects in the picture represented in 
successive positions slightly changed, and producing, 
because of the persistence of vision, the optical effect 
of a continuous picture in which the objects move.*¢ 

MRS. An abbreviation for Mistress, generally 
made use of to distinguish the person named as a 
married woman.*” The abbreviation is not a name.*® 
There is a large class of women who are entitled to 
be called ‘‘Mrs.,’’ yet who have no husbands by rea- 
son of death or divoree.*® So the use of the abbrevi- 
ation may leave it doubtful whether the woman is 
married or single, using the word ‘‘single’’ in a 
sense broad enough to include a divorced person.®° 
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MUCH.*: A term sometimes used as synonymous 
with ‘‘many.’’>? 

MUCK BAR. Bar iron which has passed once 
through the rolls.5* 

MUCKER. One who removes the ore, rock, and 
débris thrown down by the miners in blasting.>+ 

MUD. A slimy or pasty mixture of earth and 
water, or of voleanic ashes and water; mire; also, 
any slimy deposit resembling the same.*° 

MUEBLES. In Spanish law, movables; all sorts 
of personal property.®® 

MUFFLER.** Anything used to muffle or wrap 
up.°& Also, any of various devices to deaden the 
noise of escaping gases or vapors, as a tube filled 
with obstructions, through which the exhaust gases of 
an internal combustion engine, as an automobile, are 
passed (called also a silencer), or an attachment 
usually consisting of a series of perforated batiles 
for a locomotive pop safety valve.°® 

MULATTO.®© A word, derived from the Latin 
word ‘‘mulus,’’®! defined as a person begotten be- 
tween a white and black;°? the offspring of a negress 
by a white man, or of a white woman by a negro;** 
the middle term between the extremes, or the off- 
spring of a white and a black.** The term has been 


36. Taylor v. Boston, etc., R. Co., 
188 Mass. 390, 74 NE 591, 592. 
37. Steiner v. Marshall, 140 Fed. 


(LO (12 2 CCAP 103; 

38. Polich v. Severson, 68 Mont. 
225, 216 P 785, 787. 

39. Canadian Pac. R. Co. v. Ouel- 
lette, [1924] Can. S. C. 426, 430, 
[1924] 4 DomLR 284. 

40. O’Connor v. Hamilton Bridge 
Co., 24" Onts A. 1 $96,599. 

41. Helson v. Morrissey, LUBE: 
65, 68, 19 WestLR 835, 1 WestWkly 
470, 1 DomLR 33. 


42. See Move ante p 1410. 

43. Webster New Int. D. 

[a] “Movement” and “stroke.”— 
UU: Sv Peg-Wood, etc., .Co. v. B. -F. 


Sturtevant Co., 125 Fed. 378, 379, 60 
CCA 244. 

{b] Movement of trains.—Penn- 
sylvania R. Co. v. U. S., 265 Fed. 609, 
610; Great Northern Re Gola Ur S., 
211 Fed: 3109; 311, 11271 CCA 595. 

44. Texas, etc., R. Co. v. Higgins, 
44. Tex. Civ. A. 523, 99 SW 200, 201. 

45. See generally Theaters and 
Shows [38 Cye 252) 

46. Webster New Int. D. See Jesse 
L. Lasky Feature Play Co. v. Cele- 
brated Players’ Film Co., 214 Fed. 
eyes Ae also Cinematograph dere a: 
p 

CoH “Probably no better definition 
of the phrase ‘moving picture show,’ 
as used in the statute, can be found 
than that employed by the learned 
trial judge in this case. He said: 
‘I think that the robust common sense 
of the community will say that it is 
a public exhibition of moving pictures 
prim: rily to amuse and entertain, 
sometimes incidentally carrying with 
jt instructive features. The show is 
almost always operated for profit, al- 
though this is perhaps not an essen- 
tial element of the definition. It is 
certain that the pictures are the main 
element, and the pleasure feature pre- 
dominates, that being the connota- 
tion of the word “show.” In other 
words, it is a public place of amuse- 
ment, like all the other institutions 
with which it is grouped in the stat- 
ute.’ There is no doubt that the term 
‘moving picture show’ is generally 
understood to mean a place where 
motion pictures are exhibited for the 
purpose of amusement and entertain- 
ment, and this is the meaning to be 
applied to the phrase in determining 
what was the legislative intent when 
the statute under construction was 
enacted.” State v. Morris, 28 Ida. 
599, 605, 155 P 296, LRAI916D 573. 

47. Schmidt v. Thomas, 33 Ill. A. 


LO Oral he 

[a] “Mr.” instead of “Mrs.”— 
Where the back of a railroad mileage 
book contained a line for the signa- 
ture of the purchaser, preceded by a 
printed M, which was to be followed 
either by the designation Mr. or Mrs., 
such designation was a mere matter 
of courtesy, although intended to 
show the sex of the purchaser, and 
a conductor should not refuse to ac- 
cept mileage where he knows that 
through some error, a book purchased 
by plaintiff, a woman, read ‘Mr.’ in- 
stead of “Mrs.” Parish v. Ulster, 
on 18 OL, BIA ING) NA Bey, 85 NE 153, 

48. Feld v. Loftis, 240 Ill. 105, 88 
NE 281, 283; Schmidt v. Thomas, 33 
Ill. A. 109, 112; Elberson v. Richards, 
£2) Netw, 695.70" felts Chittyeie ip 
256]; Uihlein v. Gladieux, 74 Oh. St. 
232, 78 NE 363, 365. But see Salem 
v. Montville, 88 Conn. 141, 143. 

49. Baliard v. St. Albans Adver- 
tisersCon, 52) Wit, 325,182, 

[a] Constructive notice. — “When 
the certificate of acknowledgment to 
an instrument is single in form, and 
there is no other fact or circum- 
stance, other than the _ descriptive 
word ‘Mrs.’ in said certificate before 
the name of the acknowledging party, 
connected with the chain of title of 
a nature to excite suspicion, what 
prompting of reasoning would urge 
an ordinarily cautious man to think 
there was something which might 
five rise in such conveyance to an 
exception to the power of the ‘Mrs.’ 
to ordinarily do what the law author- 
ized her to do, if she was a feme 
sole? .. The word ‘Mrs.,’ used in 
connection with the name of the 
grantor... only charged the pur- 
chaser with notice that at some time 
during her lifetime she was a mar- 
ried woman. , That is all the word 
itself means.’ Houston Oil Cos v. 
CHSES, (Dexa Civa Ayr Ls SWies33; 


eee. Wrightsville, etc.,, R. Co. v. 
Vaughan, 9 Ga. A. 871, ran SE 691, 693. 

51. “As much as” see As § 2 text 
and note 46. 

“In lieu of so much cash” see In 
31 C. J. p 361 § 8 text and note 37. 

52. Washington y. Pratt, 8 Wheat. 
(U. S.) 681, 687, 5 L. ed. 714; Smith v. 
Atlanta, 123' Ga. 877, 51 SH. 741, 742. 
See Many 38 C. J. p 990. 

53. Knight’ Mechanical D. [quot 
Moorehead v. U. S., 127 Fed. 779, 
780]. See Iron 33 C. J. p 813. 

54. Smith vy. Hecla Min. Co., 38 
Wash. 454, 80 P 779, 780. See Bird 


v. Utica Gold Min. Co., 2 Cal. A. 674, 
84 P 256, 260. 

55. Webster New Int. D. See In- 
man v. Seaboard Air Line R. Co., 159 
Fed. 960, 971 (‘‘water and mud”). 

56. Black L. D. See Sullivan v. 
Richardson, 33 Fla, 1, 14 S 692, 708, 
709; and generally Modern Civil Law 
§ 221; Property [32 Cyc 650]. 

57. See Customs Duties § 41 text 
and note 75. 

58. Century D. [quot Hygienic 
Fleeced Underwear Co. v. Way, 137 
Med mb92 59590, 0, COAPS53ih5 

59. Webster Int. D. [quot Hines v. 
Foreman, (Tex. Commn, A.} 243 SW 
479, 484]. See Wolf v. Des Moines 
El. Co., 126 Iowa 659, 98 NW 301, 302, 
102 NW 517. 

60. See also Colored Persons tl 
Cc. J. p 1224 and cross references 
there listed. 

61. McGoodwin v. Shelby, 182 Ky. 
377, 383, 206 SW 625. 

“Mulus’” defined see post p 1413. 

62. Thurman v. State, 18 Ala. 276, 
278; Johnson D. [quot State v. Scott, 
22 s. C. L. 270, 273]. See Medway v. 
Natick, 7 Mass. 88, 89 (where it was 
said that the term does not include 
a person whose father was. a mulatto 
and whose mother was a white 
woman). 

[a] The term includes every one 
coming within the definition, whether 
the taint in the blood is derived from 
the father or the mother. Thurman 
v. State, 18 Ala. ae Bites State v. 
Scott, 22S Celis 270, 

[bT In the ee ‘and French 
West Indies, the term applies to per- 
sons who are an intermixture ot a 
white person with a negro. Daniel 
Ven Cuy aan Os vA ial stl 

63. Webster Int. D. [quot MceGood- 

win vy. Shelby, 182 Ky. 377, 3838, 206 
SW 625]. 

64. Williams v. Whitewater Tp. 
School Dist. No. 6, Wright (Oh.) 578, 
579 [cit Jeffries Vv. Ankeny, 11 Oh. 
372, 375]. See State v. Treadaway, 
126 La. 300, 52 S 500, 508, 139 AmSR 
514, 20 AnnCas 1297 (a person too 
dark to be white and too bright to be 
a griff is a “mulatto’). 

“Griff”? defined see 28 C. J. »v 826. 

[a] The definition of the term 
seems to be vague, signifying gen- 
erally a person of mixed white, or 
European, .and negro descent, in 
whatever proportion the blood of the 
two races may be mingled in the in- 
dividual; but it is not invariably ap- 
plicable to every admixture of the 
African blood with the Huropean, nor 
is one bearing all the features of the 


1412 [42 C.J.] 
held to include a person having one fourth or more 
of negro blood in his veins;®° every one who is not 
of white blood.®® 

MULCT.** A fine imposed for an offense; a 
penalty.°® 

MULCTA DAMNUM FAM NON IRROGAT.®? 

MULE. A hybrid between the horse and the ass; 
especially the offspring of a male ass and a mare, 
that produced by a stallion and a she-ass being 
usually called a ‘‘hinny.’’?° 

MULIER AMISSA PUDICITIA HAUD ALIA 
ABNUERIT."*+ 

MULIERES AD PROBATIONEM STATUS 
HOMINIS ADMITTI NON DEBENT.72 

MULTA CONCEDUNTUR PER OBLIQUUM, 
QUA NON CONCEDUNTUR DEDIRECTO.” 

MULTA FIDEM PROMISSA LEVANT." 

MULTA IGNORAMUS QUA NOBIS NON LA- 
TERENT SI VETERUM LECTIO NOBIS FUIT 
FAMILIARIS.”® 

MULTA IMPEDIUNT MATRIMONIUM CON- 
TRAHENDUM, QUA NON DIRIMUNT CON- 
TRACTUM.’¢ 

MULTA IN JURE COMMUNI CONTRA RA- 
TIONEM DISPUTANDI, PRO COMMUNI UTILI- 
TATE INTRODUCTA SUNT." 

MULTA MULTO EXERCITATIONE FACILIUS 


white to be ranked with the degraded [a] 
class, designated by the laws of this 
state “pérsons of color,’ because of 75. 


Applied in: Brown vy. Castles, 
11 Cush. (Mass.) 348, 350. 
A maxim meaning 


MULATTO—MULTIPLICITY 


QUAM REGULIS PERCIPIES.”* 

MULTA NON VETAT LEX, QUA TAMEN 
TACITE DAMNAVIT.’® 

MULTA TRANSEUNT CUM. UNIVERSITATE, 
QUZ NON PER SE TRANSEUNT.*° 

MULTIFARIOUSNESS.*! 

MULTI MULTA, NEMO OMNIA NOVIT.* 

MULTIPHASE SYSTEM. In the law of elec- 
tricity, the ordinary mode of transmission of high 
potential currents.%* 

MULTIPLE. Manifold; having many parts or 
relations.®* In electricity, designating a cireuit hay- 
ing a number of conductors in parallel.** 

MULTIPLE DAMAGES.*° 

MULTIPLEX ET INDISTINCTUM PARIT CON- 
FUSIONEM; ET QUC:STIONES QUO SIMPLI- 
CIORES, EO LUCIDIORES.*? 

MULTIPLICATA TRANSGRESSIONE CRES- 
CAT P@NZA INFLICTIO.® 

MULTIPLICITY. A state of being many;*° also, 
that quality of a pleading which involves a variety 
of matters or particulars.°° 

Multiplicity of actions [or suits]. A phrase de- 
seriptive of the state of affairs where several differ- 
ent suits or actions are brought upon the same 
issue.2! It is obviated or remedied in equity by a 


395, 156 Reprint 884. 
85. Webster New Int. D. 


“We -are [a] Multiple are system explained. 


some remote taint of the negro race. 
State v. Davis, 23 S. C. L. 558, 559. 

65. Gentry v. McMinnis, 3 Dana 
(Ky.) 382, 385; Anderson v. Millikin, 
9 Oh. St. 568, 570, 574; Scott v. Raub, 
88 Va. 721, 727, 14 SE 178. 

66. Peo. v. Hall, 4 Cal. 399, 4038. 

fa] In legal as well as common 
parlance the term is understood to 
be a mixture of the white and negro 


races. State*v. Hayes, 22S. C. L. 275, 
276. 
{b] Not embracing a free negro. 


— scott v. Raub, 88 Va. 721,727, 14 
SE 178 (as used in a statute). 

67. See Fines; Forfeitures, and 
Penalties 25 C. J. p 1143. 

68. Cook v. Marshall County, 119 
Iowa 384, 400, 983 NW 372, 104 AmSR 
283 [cit Anderson L. D.; Century D.; 
Elbersole LL. D.]. See Keinath v. 
Reed, 18 N. M. 358, 187 P 841, 844; 


Whitiow v. Nashville, etc. R. O., 
114 Tenn. 344, 84 SW 618, 620, 68 
LRA 503. 

[a] “Mulct tax.” — Des Moines 


Brewing Co. v. Polk County, 183 Iowa 
984, 168 NW 82, 83; Newton v. Mc- 
Kay, 130 Iowa 596, 102 NW 827, 828. 

69. A maxim meaning “A fine does 
not involve loss of character.” Black 
L. D 


70. Webster New Int. D. 

As cattle see Cattle 11 C. J. p 34 
note 19 [h]. 

As horse see Horse § 1 text and 
note 11. 

As mare see Mare 38 C. J. p 991 
note 42 [b]. 

“Keep any carriage, horse, or mule” 
see Keep § 1 text and note 29. 

71. A maxim meaning “When a 
woman has lost her chastity, she 
may be suspected of not refusing 


anything else of crime.’ Morgan 
Leg. Max. ; 
72, A maxim meaning “Women 


ought not to be admitted to proof of 
the estate of a man.” Peloubet Leg. 
Max. [cit Coke Litt. p 16b]. 

73. A. maxim meaning “Many 
things are allowed indirectly which 


are not allowed © directly.” Bur- 
rill Ta)! D: 
[a] Applied in: Dowdale’s Case, 6 


Coke 46a, 47a, 77 Reprint 323. 

74. A maxim meaning 
promises lessen confidence.” 
LL Do 


“Many 
Black 


ignorant of many things which would 
not be hidden from us if the read- 
ing of old authors was familiar to 
us.7,obBlack. yD: 

[a]. Applied in: Marshalsea’s Case, 
10 Coke 68b, 73a, 77 Reprint 1027. 

76. A maxim meaning “Many 
things hinder the contraction of a 
marriage, which do not detract from 
its validity when contracted.” Tray- 
ner Leg. Max. 

7. ° A) “maxim meaning “Many 
things have been introduced into the 
common law with a view to the pub- 
lie good, which are inconsistent with 
sound reason.” Burrill L. D. [cit 
Broom Leg. Max. p 67 (117); Coke 

78. A maxim meaning “You will 
perceive many things much more 
easily by practice than by rules.” 
Black L. D. [eit 4 Inst. p 50]. 

79. A maxim meaning “The law 
forbids not many things which it 
akon Silently condemned.” Black 


80. A maxim meaning “Many 
things pass with the whole, which 
do not pass separately.” Burrill L. 
D. [cit Coke Litt. p 12a]. 

81. See Equity §§ 427-452. 

82. A maxim meaning “Many men 
have known many things; no one has 
known everything.” Black L. D. [cit 
4 Inst. p 348]. 

83. Harrison v. Detroit, ete., R. Co., 
137 Mich. 78,. 80, 100 NW 451. See 
generally Blectricity 200 Cy y Jin Dass 

84. Century D. 

[a] Embraces all multiples.—In 5 
& 6 Wm. IV ec 68, establishing a cer- 
tain system of weights and measures 
and providing that all contracts, 
sales, etc., shall be made and had ac- 
cording to such standard of weight, 
or to such gallon, or the parts, mul- 
tiples, or proportions thereof, the 
term ‘multiple’ is not to be under- 
stood in its restrictive sense, so as to 
comprehend only multiples numeri- 
cally expressed, such as ten pounds, 
one hundred pounds, ete., but gener- 
ally all multiples, however expressed, 
such as a stone, a hundredweight, or 
ton, or, any other weight, such as a 
weigh, a tod, or a hobbet, supposing 
these words to be in use for express- 
ing multiples of the pound avoirdu- 
pois, Giles v. Jones, 11 Exch. 393, 


—‘In the multiple arc system, lamps 
are arranged upon parallel bridges 
connecting the outgoing with the in- 
coming conductor, and are supplied 
with electrical current simultaneous- 
ly. In operating such a system the 
current sent from the generator, upon 
reaching the first bridge, itself di- 
vides; one part going over the bridge 
to the first lamp, and the balance 
surging forward to the second bridge 
and lamp, where the same action is 
repeated. In this system each lamp 
is practically independent of any 
other in the system, so far as the 
mere translation of the current into 
light is concerned. The electrical cur- 
rent which burns illumination into 
the first lamp has performed entirely 
its destined work, and in no wise 
concerns itself with any other lamp 
in the system. Each lamp is oper- 
ated by its own proportion of the cur- 
rent. Hence, it follows that the dis- 
tinctive characteristic of this sys- 
tem is found in the very great quan- 
tity of current which is required for 
successful operation in a large sys- 
tem; for at each lamp the primal 
electric current is necessarily dimin- 
ished by that portion which devotes 
itself to the operation of that lamp.” 
Edison Electric Light Co. v. West- 
inghouse, 55 Fed. 490, 494. See Edi- 
son Electric Light Co. v. U. S. Elec- 
tric Co., 52 Fed. 300, 303, 3 CCA 83. 

86. See Damages §..32. 

87. A maxim meaning ‘“Multiplic- 
ity and indistinetness produce con- 
fusion; the more simple questions 
are, the more lucid they are.’’- Bou- 
vier L 

88. A maxim meaning “As trans- 
gression is multiplied, the infliction 
of punishment should  inerease.” 
Black L. D. [cit 2 Inst. 479]. 

89., Black Ja. Db: 

[a] “Multitude” 
Murphy v. Wilmington, 11 Del. 
138, 22 AmSR 345. 

90. Black L. D. See infra text and 
notes 91-93. 

91. Black L. D. See Thomas v. 
Council Bluffs Canning Co., 92 Fed. 
422, 423, 34. CCA 428 [cit Turner v. 
Mobile, 135 Alas 273,55 149) 33 iS hs2s 
Murphy vy. Wilmington, 11 Del. 108, 
138, 22 AmSR 345; Prospect Park, 
ete., R. Co. v. Morey, 155 App. Div. 


distinguished.— 
108, 


PEF Ee ee ee a Eee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


bill of peace;°? in courts of law by a rule of court 


for the consolidation of different 


MULTIPLICITY OF ACTIONS.* 


MULTIPLICITY OF SUITS.» 


MULTITUDE. An assemblage of many people.%% 
MULTITUDINEM DECEM FACIUNT.*’ 
MULTITUDO ERRANTIUM NON PARIT ER- 


RORI PATROCINUM.®® . 


MULTITUDO IMPERITORUM PERDIT CU- 


RIAM.+* 


MULTO UTILIUS EST PAUCA IDONEA EF- 


FUNDERE QUAM MULTUS 
HOMINES GRAVARI.? 


MULUS. A Latin word meaning mule.* 

MUNICIPAL. An adjective* derived from the 
Latin ‘‘municipalis,’’> more elastic in its meaning 
than the word ‘‘municipality,’’® or even than the 
term ‘‘municipal corporation,’’* variously defined 
as, belonging to a city, town, or place having the 
right of local government ;* belonging to or affecting 
a particular state or separate community;® of or 


347, 140 NYS 380, 385; Illinois Steel 
Co. v. Schroeder, 133 Wis. 561, 113 
NW 651, 55, 14 LRANS 239, 126 Am 
SR 977; Williams v. Millington, 1 H. 
Bl. 81, 83, 126 Reprint 49, 3 ERC 583. 

[a] Multiplication of proceedings. 
—Motion Picture Patents Co. v. Yan- 
kee Film Co., 192 Fed. 134, 135. 

92. Black L. D. See Equity § 50 
text and note 19; and generally 
§§ 48-52. 

93. Black L. D. See Actions § 340 
text and note 382; and generally 
§§ 308-367. 

94. See Multiplicity ante p 1412 


_ text and notes 91-93. 


95. See Multiplicity ante p 1412 
text and notes 91-93. 

96. See also Many 38 C. J. p 990 
note 19 [a]; Mob 40 C. J. p 1231 and 
cross references there listed. 

“Multiplicity” distinguished 
Multiplicity ante p 1412. ; 

97. Black L. D. [cit Coke Litt. p 
257]. See Pike v. Witt, 104 Mass. 595, 
597 (where two persons went to a 
mill, taking with them a workman 
and entering such mill, there was not 
an entry with a ‘multitude,’ which of 
itself tends to excite terror); State 
v. Davis, 109 N. C. 809, 13 SE 883, 
14 LRA 206 (the law of trespass or 
forcible entry requires a demonstra- 
tion of force sufficient to create a rea- 
sonable apprehension that the party 
in possession must yield to avoid a 
breach of the peace being committed, 
either by a “multitude” or by weap- 
ons, and three persons have been held 
sufficient to constitute a multitude). 

98. A maxim meaning ‘‘Ten make 
a multiude.” Black L. D. 

99. A maxim meaning ‘‘The multi- 
tude of those who err furnishes no 
countenance or excuse for. error.” 
Black L. D. 

[a] Applied in: Magdalen College 


see 


Case, 11 Coke 66b, 75a, 77 Reprint 
1235. 

1. A maxim meaning “The great 
number of unskillful practitioners 
ruins a court.” Black L. D. [cit 2 
Inst.: p 219]. 


_ 2 A maxim meaning “It is more 
useful to pour forth a few useful 
things than to oppress men with 
many useless things.” Black L. D. 

[a] Applied in: Palmer v. Thorpe, 
4 Coke 20a, 20b, 76 Reprint 909. 

3. McGoodwin v. Shelby, 182 Ky. 
377, 383, 206 SW 625. 

“VWrule’”’ defined see ante p 1412. 

4. State v. Orleans Levee Dist. 
Comrs., 109 La. 408, 435, 33 S 385 
[quot Peo. v. Cook County, 177 Ill. 
As 58," 60]. 

5. Hersey v. Neilson, 47 Mont. 132, 
131 P 30, 31, AnnCas1914C 963 [cit 
Webster Int. D.]. i 

6 State v. Orleans Levee Dist. 
Comrs., 109 La. 403, 435, 33 S 385 
[quot Peo. v. Cook County, 177 Ill, A. 
58,60]. 


MULTIPLICITY—MUNICIPAL 


actions.?8 


INUTILIBUS 
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pertaining to a town or city;!° pertaining to a city 
or a community within a state, possessing rights 
of self-government ;1! pertaining to a city or cor- 
poratien having the right of administering local 
government ;'* pertaining to a municipality;!? per- 
taining to corporate or local self-government,'* or 
the corporate government of a city or town;}* per- 
taining to local self-government ;!° self-governing ;*7 
that which belongs to a corporation or a city.18 
The term is sometimes used in contradistinetion to 
‘‘international.’?19 
to what belongs to a city;?° and is usually applied 


Strictly, this word applies only 


to what belongs to a city.24_ But while the term may 


“Municipality” defined see Munici- 
pal Corporations § 1. 

7. State v. Orleans Levee Dist. 
Comrs., 109 La. 403, 485, 33 S 385 
a ae v. Cook County, 177 Ill. A. 

“Municipal corporation” defined see 
Municipal Corporations Z 

8. Cook v. Portland, 20 Or. 580, 
583, 27 P 263, 13 LRA 533 [cit Black- 
stone Comm. p 44; Burrill L. D.]. 

9. Cook v. Portland, supra. 

10. Sessions v. State, 115 Ga. 18, 
21, 41 SE 259. 

11. Anderson L. D. [quote Peo. v. 
Bergman, 253 Ill. 469, 97 NE 695, 696; 
Hersey v. Nelson, 47 Mont, 132, 131 P 
30, 31, AnnCas1914C 963]. 

12. Webster D. [quot In re Wer- 
ner, £29yCals 5675572) 62 Ps9i]. Ato 
like effect Miller v. Peo., 230 Ill. 65, 
82 NE 521,528. 

13. State v. Orleans Levee Dist. 
Comrs., 109 La, 408, 435, 33 S 385. 

14. Sessions v. State, 115 Ga. 18, 
21, 41 SE 259. 

15. Century D. [quot In re Werner, 
1297 Cali 567; 573,62). P97; Charlotte 
v. St. Stephen, 32 N..B. 292; 297]. 

16. Century D. [quot In re Wer- 
nen 129, Calls Si; £ossel62te beat; 
Encyclopedic D. [quot State v. 
Denny, 118 Ind. 382, 402, 21 NE 252, 
4 LRA 79; Charlotte v. St. Stephen, 
32 N. B. 292, 2974: 

17. Century D. [quot Charlotte v. 
St. Stephen, supra]. , 

18. Worcester D. [quot Charlotte 
v. St. Stephen, supra]; Horton v. Mo- 
bile School Comrs., 43 Ala. 598, 607 
[cit Blackstone Comm. p 44; Burrill 
L. D.; 2 Kent Comm. p 275], 

19. Bouvier L. D. [quot Root v. 
Erdelmyer, Wils. (Ind.) 99, 105]; Bur- 
rill L. D.-[ecit Gook vs Portland,) :20 
Or. 580; 583, 27 P 268, 13 LRA 533]. 

“International” defined see 33 C. J. 


cv 383. 
202)s Bouvier / 1...iD; ‘quot Ininiine 
Werner, 129 Cal. 567, 573, 62. Pi 97; 


(Ind) 99, 
469, 


Root v. Erdelmyer, Wils. 
105]; Peo. v. Bergman, 258 Ill. 
97 NE 695, 696. 

[a]. “The word ‘municipal,’ as or- 
iginally used in its strictness, applied 
to cities only.” Curry v. Sioux City 
Dist. Tp., 62 Iowa 102, 104, 17 NW 
191 [quot Smith vy. Robersonville 
Graded School, 141 N. C. 143, 53 SHE 
524, 527, 8 AnnCas 529]. 

21. Cook v: Portland, 20 Or. 580, 
583, 204 Pecos pms WeRA; 533, eit Buy 
rill yD]: 

22. Sessions v. State, 115 Ga. 18, 
41 SE 259, 260 [quot State v. Hdwards, 
38 Mont. 250, 99 PB 940, 946]. 

23. Posch v., Lion Bonding, etc., 
See U. S. Fidelity, etc., Bank v. Shaw 
First State Bank, 103 Miss. 91, 60 S 
47, 48. 

24. Posch v. Lion Bonding, etc., 
Co., 187 Minn. 169, 163 NW 131, 132; 


cities, towns, or villages.? 
ing,** a more extensive or extended meaning ;?° and is 
in legal effect the same as public or governmental as 
distinguished from private.?® 
strued as intending to distinguish publie political 
bodies from corporations of a quasi-public nature.27 


Co., 137 Minn. 169, 163 NW 181, 132., 


and ordinarily coes refer to a town or a city,?? it 
is not always used in the limited sense of applying to 


23 


It has a broader mean- 
It is sometimes con- 


Montana Auto Finance Corp. v. Brit- 
ish, etc., Fire Underwriters, 72 Mont. 
69, 74, 2382 P 198, 199, 36 ALR 1495 
[quot Blackstone Comm. p 72] (‘‘The 
term ‘municipal,’ when strictly used, 
generally applies to a city, but it 
has been commonly used in a much 
broader sense. Blackstone says: 
“.. . Municipal or civil law; that is, 
the rule by which particular districts, 
communities, or nations are governed, 
being thus defined by Justinian, “Jus 
civile est qued quisque sibi populus 
constituit.” I call it municipal law 
in compliance with common speech; 
for, though strictly that expression ° 
denotes the particular customs of one 
single municipium or free town, yet 
it may with sufficient propriety be 
applied to any one state or nation, 
which is governed by the same laws 
or customs’ ’’). 

[a] “The word ‘municipal’ has a 
double meaning, one a narrow, con- 
fined meaning as relating to a mu- 
nicipium or free town, or aS we 
should say in the present age, relat- 
ing to cities, towns and villages; and 
another broader and more useful sig- 
nification relating to the State or na- 
tion.” State v. Leffingwell,. 54 Mo. 
458, 465. 

[b] The term may include the 
rules or laws by which a particular 
district, community, or nation is gov- 
erned. Horton v. Mobile School 
Comrs., 48 Ala. 598, 607 [cit Black- 
stone Comm. p 44; Burrill L. D.; 2 
Kent Comm. p 275]. 

25. Curry v. Sioux City Dist. Ct., 
62 Iowa 102, 17 NW 191, 192 [quot 
Smith v. Robersonville Graded School, 
141 N. C. 143, 53 SE 524, 527, 8 Ann 
Cas 529]; Cook v. Portland, 20 Or. 
580, 583, 27-P 263, 13- LRA. 533 [eit 
Burrill Bie). ]. 

26. Cook vy. Portland, supra. 

[a] “The term municipal relates 
not only to a town or city, as a terri- 
torial entity, but it also pertains to 
local self government in general, and ~ 
in a broader sense to the internal 
government of a state.’ Augusta v. 
Augusta Water Dist., 101 Me. 148, 151, 
63 A 663 [cit Standard D.]. 

27. Great Northern R. Co. v. State, 
102 Wash. 348, 173 P 40, 48, LRA 
1918E 987. 

[a] “When.applied to corporations 
the words ‘political,’ ‘municipal,’ and 
‘public,’ are used interchangeably.” 
Curry cv. Sioux sCity,, Distin Mp iasoe 
Iowa 102, 104, 17 NW 191 [quot Smith 
v. Robersonville Graded School, 141 
N. C. 1438, 53 SE 524, 527, 8 AnnCas 
529]. 

[b] “he term ‘municipal,’ as com- 
monly used, is appropriately applied 
to all corporations exercising govern- 
mental functions, either general or 
special.” Merchants’ Nat. Bank y. 
Escondido Irr. Dist., 144 Cal. 329, 338, 
77 P 937, 938. 


1414 [42 C.J.} 
It may also mean independent ;?8 local ;?° particular.%° 

Municipal aid. A contribution of assistance 
granted by a municipal corporation toward the exe- 
cution or progress of some enterprise, undertaken 
by private parties, but likely to be of benefit to the 
municipality.*1 

Municipal bond.*? In its ordinary commercial 
sense, a negotiable bond** issued by a municipal cor- 
poration, to secure its indebtedness.*4 The term 
itself imports a municipal debt or obligation.®® 

Municipal claims.*® Lawful claims in favor of, or 
against, a municipal corporation.** 

Municipal court.*® In the judicial organization of 
several states, courts are established under this 
name, whose territorial authority is confined to the 
city or community in which they are erected. Such 
courts usually have a criminal jurisdiction cor- 
responding to that of a police court, and, in some 
cases, possess civil jurisdiction in small causes.*? 

Municipal fine.*° A fine imposed by a municipal 
corporation.** 


MUNICIPAL 


not necessarily designate the jurisdiction of a com- 
mon council, but may designate the jurisdiction of 
any public authority, administering a business per- 
taining to a city, such as would have to be adminis- 
tered by the common council in the absence of 
specially constituted authority.** 

Municipal lien.44 A lien or claim existing in favor 
of a municipal corporation against a property owner 
for his proportionate share of a public improvement, 
made by the municipality, whereby the property is 
especially and individually benefited.*® 

Municipal offense.*® An offense against a par- 
ticular state or separate community.*? 

Municipal ordinance.*® <A law, rule, or ordinance 
enacted or adopted by a municipal corporation.*® 
A valid municipal ordinance is a law of local appli- 
cation.®° 

Municipal purpose.*t A term without any definite 
technical import,°? defined as a public or govern- 
mental purpose, as distinguished from a private 
purpose;°* a purpose intended to embrace some of 


Municipal jurisdiction.*? 


28. Horton v. Mobile School 
Comrs., 43 Ala. 598, 607 [cit Burrill 
L. D.; 2 Kent Comm. p 275]; Cook v. 
Portland, 20 Or. 580, 588, 27 P 263, 
13 LRA 533. 

“Independent” defined see 31 C. J. 


29. Horton v. Mobile School 
, 48 Ala. 598, 607 [cit Burrill 
L. D.; 2 Kent Comm. p 275]; Cook v. 
Portland, 20 Qr. 580, 583, 27 P 263, 
13 LRA 533. 

“Tocal” defined see 38 C. J. p 129. 

30. Horton Vv. Mobile School 
Comrs., 43 Ala. 598, 607 [cit Burrill 
L. D.; 2 Kent Comm. p 275]; Cook v. 
Portland, 20 Or. 580, 583, 27 P 263, 
13 LRA 533. 

“Particular” defined see [29 Cyc 
1696]. 

Sloe Black= Li D, 

Municipal aid: 
Agriculture § 7 (to agricultural so- 

cieties). 

Charities § 102 (to charitable corpor- 
ations and associations). E 
Counties §§ 296-306 (to corporations 

and individuals). 3 
Municipal Corporations XIX in 43 


GP dls 
Paupers [30 Cyc 1142 (to transient 


pauper) ]. 
Railroads [33 Cyc 83]. 
Towns [38 Cyc 643 (to corpora- 
tions) ]. 
Turnpikes and Toll-Roads [38 Cyc 
370]. 
NY defined see 2 C. J. p 1022. 
32. See Municipal Corporations 
SCI in soe CI re LOW Suess mi Cye 
647]. 


“Bond” defined see Bonds § 1 


33, Austin v. Nalle, 85 Tex. 520, 
542, 22 SW 668, 960. See Kiowa 
County v. Howard, 838 Fed. 296, 297, 


27 CCA 531 [aff 73 Fed. 406, 407]. 

34. Black L. D. 

[a] “By the term ‘municipal 
bonds’ is meant evidences of indebt- 
edness, issued by cities, incorporated 
towns, counties, townships, school 
districts, and other corporate public 
bodies, negotiable in form, payable at 
a designated future time, bearing in- 
terest payable annually or semi-an- 
nually, and usually having coupons 
attached evidencing the several in- 
stallments of interest. Municipal 
bonds issued in the usual negotiable 
form, and authorized by law, have all 
the attributes of negotiable commer- 
cial paper of individuals and private 
corporations; they are usually made 
payable to bearer; they pass by de- 
livery, and, like other negotiable in- 
struments, are not subject to equities 
between prior holders, in the hands 
of a bona fide purchaser for value, be- 
fore due, without notice of such equi- 


A phrase which does 


ties.’ Muskingum County vy. State, 
78 Oh. St. 287, 301, 85 NE 562 [quot 
Harris Mun. Bonds p 8]. But see 
Tyler ve. Jester, | CLlexy (Civag Asya 74 
SW 359, 364. 

[b] School district bonds not in- 
cluded.—“‘The word ‘municipal,’ as 
used in the 7th section of the Act of 
1906, has no qualifying words of any 
kind attached to it, and therefore 
must be construed as referring to 
the bonds of a municipal corporation 
with the fullest and broadest powers 
of a municipality and not to a sub- 
division with such limited powers as 
a School district.’’ School Bonds, 17 
Pa. Dist. 744. 

35. State v. Clausen, 40 Wash. 95, 
107, 82 P 187, 192 (“The common 
mind understands from the fact that 
a municipal bond is issued that a mu- 
nicipal debt has been created, and 
that the faith and credit of the mu- 
nicipality issuing the bond is pledged 
to its payment’), 


36. See Municipal Corporations 
Se inkl 438%Ca ids) Towns! [38 Cyc 
oO 


“Claim” defined see 11 C. J. p 816. 

37. City v. Vandevier, 1 LegGaz 
(Pa.) 397, 398 (such as taxes). See 
Kohler v. Reitze, 38 Pa. Co. 17, 20. 

[a] Registered taxes are “munict- 
pal claims,” within a statute provid- 
ing for service for posting and adver- 
tisement in proceedings on a ‘mu- 
nicipal claim.’”’ Jones y. Beale, 217 
Pa, 182, 185, 66 A 254 [expl Philadel- 
phia v. Scott, 72 Pa. 92; 97%]. 
; ok “Court” defined see 
“City court” see City 11 C. J. p 791 
text and notes 61-66. 

“City court” compared see City 11 
C. J. p 791 text and note 62. 

e9. Black L. D. See Uridias v. 
Morrill, 22 Cal. 473, 478; In re Baxter, 
3 Cal. A. 716, 86 P 998, 1000; Miller 
vy. Peo.) 230 Tll 65,)74, 75),82 NE 521° 
Gorra v. Sobra, 151 [ll, A. 288, 290; 
Ex p. Bochmann, (Okl. Cr.) 201 P 
537, 5389; Ex p. Gownlock, 13 Okl. Cr. 
293, 164 P 130; Ex p. Johnson, 13 Okl. 
Cr. 30; 161 P 1097, 1099. 

[a] Jurisdiction over adjacent 
territory.—‘‘When reference is had to 
the laws of other states and countries 
upon the subject it is found, as was 
shown upon the argument, that al- 
though the municipal courts are usu- 
ally located in cities, yet they have 
usually had jurisdiction over the ad- 
jacent territory. This was so in 
Chicago, Boston, London, and prob- 
ably in other instances. Therefore 
ewe think that those words in the 
constitution require at most nothing 
more than that municipal courts 
be located in cities or incorporated 


Courts 


villages, and that it was never in- 
tended to prevent the legislature 
from giving them such powers as 
they have usually had in other 
states.” State v. McArthur, 13 Wis. 
383, 385. 

Jurisdiction of particular munici- 
bal courts see Courts § 418. 


40. See Fines, Forfeitures, and 
Penalties § 4; Municipal Corpora- 
tions § 278. 

- 41. Peo. v. Johnson, 30 Cal. 98, 

02. 

[a] The term does not include a 


penalty imposed by statute for trans- 
acting an insurance business without 


obtaining a certificate of authority. 
Thomas v. Justice’s Ct., -80 Cal. 40, 
42, 22 P 80. 

42. See Municipal Corporations 


§ 233; Towns [38 Cye 611]. 

Reade hee defined see 35 C. J. 
p i 

43. State v. Orleans Levee Dist., 
109 La. 4038, 435, 33 S 385. 

44. See Municipal Corporations 
§ 2633, XVI, BH, in 44 C. J. ; 

45. Black “..) D. See Bradford 
City v. Foster, 5 Pa. Dist. 523, 525. 

46. See Criminal Law 16 C. J. pl 
and cross references there listed; 
Municipal Corporations § 2. 

47. Winspear v. Holman Dist. Tp., 
37 Iowa 542, 544; Cook v. Portland, 
20 Or. 580, 583, 27 P.263, 18 LRA 533. 
See Moore v. Winder, 10 Ga. A. 384, 
73 SH 529, 5381.. | 

48. See Municipal 
S796. 

“City ordinance” see City 11 C. J. 
p 792 text and notes 73, 74. 

49. Blaek L. D. See Rutherford 
v. Swink, 96 Tenn. 564, 35 SW 554. 

50, Pearson vy. Wimbish, 124 Ga. 
701, 52 SH 751, 755, 4 AnnG@as 501. 
See New Iberia v.#Moss Hotel Co., 
112 a, 525, 36 S 552, 553; Diefen- 
derfer v. State, 19 Wyo. 302, 83 P 


591, 592. 

Municipal Corporations 
§§ 2089-2096, and 2267, XVII, KE, 
XIX in 44 C. J. 

“City purpose” see City 11 C. J. p 
792 text and notes 75-86. 

“County purpose” see 15 C. J. p 674. 

“Governmental purpose” see Goy- 
ernmental) 28) \€3) J.) pos ptextand 
note 8 

Purposes for which property may 
be condemned see Eminent Domain 
§§ 34-74. : 

52. Horton v. Mobile School 
Comrs., 43 Ala. 598, 607 (it may be 
so construed as to apply to a cor- 
poration established for the purpose 
of carrying on the business of a pub- 
lic free school and to raise funds for 
its support). 

53. Georgia R., etc., Co. v. Atlanta, 


Corporations 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


it tt aap ie ae 


the functions of government, local or general.54 

A term which is said to 
have substantially the same meaning as the terms 
and means the laws of 
the corporate district, made by the authorized body, 
in distinction from the general laws of the state.>% 
The evidence of indebted- 
ness issued by cities, towns, counties, townships, 


Municipal reguilation.®> 


) 9 


“*bhy-law’’ and ‘‘ordinance 


Municipal securities. 


154 Ga. 731, 115 SE 263, 271; Cook aA 
Portland, 20 Or. 580, 584, 27 P 263, 
LRA 533 (such purposes ce 
by the common speech of men, before 
and since the days of Blackstone, 
state or national purposes. And 
therefore, while cities, towns and 
villages are for municipal purposes, 
there are also other corporations for 
municipal purposes that are not of 
that class’’). See Root v. Erdelmyer, 
ot) Ind. .225;6°226, 227: Meagher: :v. 
Storey County, 5 Nev. 244, 249. 

[a] “Street purpose” distinguished. 
—‘“As has been said recently, there 
is a broad distinction between a mu- 
nicipal purpose and a street purpose. 
A subway is built for municipal pur- 
poses because it is necessary for the 
general welfare of the people of the 
community; it is public in character, 
sanctioned by its citizens, authorized 
by the legislature, and the city has 
power to construct and pay for it. 
A street purpose, on the contrary, is 
for highway purposes and any use of 
the street which improves it as a 
highway is a proper street use, and 
sewers, draining surface waters, 
water mains for sprinkling and 
cleaning, and electric lights, are all 
of them correct street uses. The 
building of a subway would not help 
the street as a highway.” Matter of 
Montague St., 87 Misc. 120, 125, 150 
NYS 382, 385 [cit Matter of Rapid 
Pransit oR ComrssolgyT uN, Vea 817590 
NE 456, 36 LRANS 647, 18 AnnCas 
366]. 

[bj “The collection and disposal 
of garbage and refuse constitute a 
legitimate municipal purpose.” N. 
Ward Co. v. Boston, 217 Mass. 381, 
884, 104 NE 965, 966. 

[c] A system of irrigation is not 
a “municipal purpose’ within the 
scope of the organization of a munici- 
pality. La Mesa Homes Co. v. La 
Mesa Lemon Grove, etc., Irr. Dist., 
imorcaly Led 24.) 159 0 593), 594: 

54. State v. Leffingwell, 54 Mo. 
458, 476 [cit Hamilton County v. 
Mighels, 7 Oh. St. 109; Angell & 
Ames Corp. §§ 17, 15-24; Cooley 
Const. Lim. ¢c 8; Dillon Mun. Corp. 
§§ 30, 31]. 

[a] How determined.—‘“‘While the 
courts will give due weight to a 
legislative determination of what is 
a municipal purpose, yet where the 
purpose declared by statute to be 
such may in fact be not a municipal 
purpose, or where the purpose may 
be by the Constitution expressly 
or by implication excluded as a 
municipal purpose, or where the exe- 
cution of the purpose may involve 
a violation of organic law, the 
courts will ultimately determine 
whether it is or is not a permissi- 
ble municipal purpose, and in do- 
ing so will consider the pertinent 
facts that may be peculiar to the par- 
ticular case as well as the controlling 
law in the premises. And while the 
Legislature may, within reasonable 
limitations, authorize a municipality 
to determine what is a municipal 
purpose, in order that peculiar facts 
affecting the particular matter may 
have due appreciation, yet the dis- 
cretion or judgment of the munici- 
pality in the premises must accord 
with controlling provisions and prin- 
ciples of law, and acts done are sub- 
ject to judicial review so that the law 
and not arbitrary or unreasonable 
municipal action shall control, to the 
end that private ri~hts may be con- 
served as is required by law.” 
Bradentown y. State, 88 Fla. 381, 102 


MUNICIPAL 


state.>? 


authorities, gor 


S 556, 557, 36 ALR 1297. 

[b] Erection and maintenance of 
public utilities.—‘While functions of 
the municipality, such as the erection 
and maintenance of public utilities, 
are not governmental in their natyre, 
yet they are strictly municipal pur- 
Doses, that is to say they are in- 
tended Specially and peculiarly to 
promote the comfort, convenience, 
safety and happiness of the citizens 
of the municipality, though perhaps 
not essential to the welfare of the 
general public.” Colorado Springs v. 
Pike’s Peak Hydro-Electric Co., 57 
Colo. 169, 185, 140 P 921, 927. 

§ an See Municipal Corporations 
Municipal regulations: 

Admiralty § 17 note 51 [b] (admir- 
alty jurisdiction to enforce). 

Auctions and Auctioneers § 5. 

Brokers § 14. 

Explosives § 50. 

Fish § 42. 

Game § 9. 

Gaming § 128 (gambling). 

Gas § 20 (gas companies). 

Hawkers and Peddlers § 9. 

Health § 9 (creation and organization 
of sanitary authorities), § 37 (pow- 
ers of local boards). 

Highways § 409 (use of highway). 

Hospitals § 4. 

Intoxicating Liquors §§ 68-80. 

es ae and Garage Keepers 

Motor Vehicles § 20. 

Party Walls [30 Cye 775, 780]. 

Pawnbrokers [30 Cyc 1165]. 

Railroads [33 Cye 44 (delegation by 
legislature of power to munici- 
pality), 234 (plan and mode of con- 
struction), 648 (operation) }. 

Street Railroads [36 Cyc 1401 (plan 
and mode of construction), 1447 
(mode of operation) ]. 

Deore and Telephones [37 Cyc 

Theaters and Shows [88 Cye 257]. 

Trading Stamps [38 Cyc 921]. 

crepe asa and Toll Roads [388 Cyc 

ite 

Warehousemen [40 Cye 403]. 

Waters [40 Cyc 784 (of water com- 
pany), 796 (as to rates) ]. 

Weapons [40 Cyc 853]. 


Wharves [40 Cyc 907 (rates ot 
wharfage) ]. 
56. Rutherford v. Swink, 96 Tenn. 


564, 567, 35 SW 554 (‘They are local 
regulations for the government of the 
inhabitants of the particular place;” 
they are not laws in the legal sense, 
although binding on the supreme 
power of the state, from which alone 
a law can emanate, and therefore 
cannot be statutes, which are the 
written will of the legislature, ex- 
pressed in the form necessary to con- 
stitute parts of the law). 

“By-laws” see 9 C. J. p 1112. 

“Municipal ordinance” see 
text and note 49. 


Supra 


57. Black L. D. See Counties §§ 
307-346; Drains §§ 38-40; Highways 
§§ 284, 285; Levees and Flood Con- 


trol §§ 85-87; Municipal Corporations 
XC ONE sim 44 IC: ; Schools and School 


Districts [35 Cye 805]; Towns [88 
Cyc 657]. 
58. See cases infra this note. 


[a] Defined.—A truly municipal 
act is one “which a public officer or 
agent is required to perform upon a 
given state of facts, in a prescribed 
manner, in obedience to the mandate 
of legal authority and without regard 
to his own judgment or opinion con- 
cerning the propriety of the act to be 
performed.” Peo. v. Treanor, 15 App. 


[42 C.J.] 1415 


school districts, and other territorial divisions of a 


Other phrases: ccMbici ne) act,’§ ‘municipal 
affairs,’’>® ‘‘municipal assessment,’ ’6° 
“municipal buildings 
ing ],’’°? ‘‘municipal charter,’’6? ‘‘municipal depart- 
ments,’’®* ‘municipal election, 7765 ‘municipal fran- 
chise ‘Tor franchises ],’’®* “municipal function, 


‘“municipal 
for build- 


9967 


Div. 508, 512, 44 NYS (528, 530. 

“Act” ‘defined eral (oa, jor Galil 

59. See Affairs 2 Cc. J. p 1311 text 
and note 96. 

60. Henderson v. Lambert, 8 Bush 
(Ky.) 607, 610. See Municipal Cor- 
porations XVII, E, in 44 C. 

“Assessment” defined see 5 C. J. 


p 814. 

61. Roman Catholic Separate 
School v. Arthur Tp., 21 Ont. 60, 78; 
and cases infra this note. See Mu- 
nicipal Corporations §§ 971-1699; 
Towns [388 Cyc 618 et seq]. 

[a] Acting by ordinance.—‘‘The 
statutes cited required the consent of 
the city to be given by the ‘munici- 
pal authorities;’ and this means the 
legislative authorities acting by an 
ordinance.’ Holland Realty, etc., Co. 
v. St. Louis, 282 Mo. 180, 187, 221 SW 
51. 

[b] “Corporate authorities [of a 
municipality] have been defined .. 
as those officers who are either 
directly elected by the population to 


be taxed or are appointed in some 
mode to which the people have 
given their consent.’’ Peo. v. Chi- 


cago, 310 Ill. 534, 538, 142 NE 161. 

[c] “The ‘municipal authorities’ 
of a town (1) are the members of the 
town board.’ Farnsworth v. Boro 
Oil, ete., Co., 216 N. Y. 40, 43, 109 NE 
860. @) A term which refers to Its 
selectmen. State v. Hellman, 56 
Conn. 190, 192, 14 A 806 (the term 
does not mean justices of the peace, 
constables, or the grand jury, since 
they do not represent the town as 
such, or have any agency in its cor- 
porate affairs, but are the agents of 
the law; neither can the words ap- 
propriately refer to town clerks, 
treasurers, or registers, whose du- 
ties are special and limited, without 
any agency representing the mu- 


nicipality). 

“Authorities” defined see 6 C. J. 
p 863. 

62. Philadelphia’s Pet. 253 Pa. 


434, 437, 98 A 620, AnnCas1918E 120 
{aff 60 Pa. Super. 594, 597]. See Mu- 
nicipal Corporations § 2275, XVII, C, 
in 44 CJ. 

63. Malone v. Williams, 118 Tenn. 


390, 445, 103 SW 798, 121 AmSR 
50 See Municipal Corporations 
§ 24. 

64. Palmieri v. Antinozzi, 47 Misc. 


237, 238, 95 NYS 865 (a covenant in 
a lease that the tenant shall comply 
with the orders of ‘‘municipal de- 
partments” of the city of New York 
included the tenement house depart- 
ment of such city, althongh its ex- 
istence began at a date subsequent to 


the execution of the lease). See 
Municipal Corporations § 1250. 
65... Watson) v5 Houch\ 55 Calan. 


765, 768, 205 P 58; State v. Kidd, 74 
Ind. 554555063) Elutchinss ewawibes 
Moines, 176 Iowa 189, 157 NW 881, 


883; Frost v. Central City, 134 Ky. 
434, 120 SW _ 367, 368; Johnson v. 
Luerrs, 129 Md. 521, 534, 99 A 710; 


Com. v. Howe, 144 Mass. 144, 10 NE 


755, 757; State v. Hennepin County 
ne Ct., 107 Minn. 437, 120 NW 894, 
8 


“Election” defined see Elections § 1. 

66. Public Serv. Gas Co. v. Public 
Utility ‘Comnrs:, 87%) Nod eee o8dew Osa 
92 A 606, 610, 94 A 6384, 95 A 1079; 
State Bd. of Assessors v. Plainfield 
Water Fup ly, Co. ‘60 (Nay Jae SONG 
358, 52 A 230. 


“Franchise” defined see Fran- 
chises § l. 
aati See Municipal Corporations 


1416 [42 C.J.] 


“municipal government,’’®8 ‘municipal indebted- 
municipal legisla- 


municipal license bonds,’’?? ‘municipal 
te 


ness, ’ 769 Be 
PMO WOR aos 6. 


market, 773 ¢¢municipal office,’’"4 


‘“municipal law,’’7° 


cer, 970° ‘municipal property, re 66 
erty not within the corporation,’’?? ‘‘municipal 
schoo] district,’’7® ‘‘municipal subdivision,’’’® ‘‘mu- 
nicipal tax [or taxes],’’8° ‘‘municipal utility dis- 
68. State v. Thompson, 193 Ala. once le Bank v. Com., 94 SW 620, 


561, 567, 69 S 461. See generally 
Municipal Corporations § 180; Towns 
[38 Cye 611]. 

[a] “ ‘Municipal government? does 
not mean town government exciu- 
sively; it embraces State and county 
and township government.” Carroll 
We MODK TOI SheCn el) OO ome ioe 21, 
123 [cit Black L. D.]. 

{b] Applying to affairs of county. 

—‘The term ‘municipal government’ 
... has been construed by this Court 
to refer to and embrace the govern- 
mental affairs of counties.” State v. 
Touchberry, 121 8. C. 5, 118 SE 345, 
346 [eit Carroll v. York, LOSS Cres 
9, 95 SE 121; California Groc ery Co. 
v. Burnet, 61 8. Cc. 205, 214, 39 SH 
381, 59 LRA 687]. 

[c] Distinguished from state gov- 
ernment.—Municipal governments are 
entities distinct from the state gov- 
ernment, incurring liabilities of their 
own, in no way binding upon the 
state, and acquiring rights and prop- 
erty in which the state has no prop- 
erty interest. Except where the law 
makes the municipal government an 
agent for the state in collecting the 
state’s taxes, or in discharging some 
other state function, there is no re- 
lation between the one and the other 
of principal and agent, as that rela- 
tion is usually understood in the law. 
The state may, through its legisla- 
tive branch, confer upon, and with- 
draw from, the counties and cities 
power of taxation. But, when the 
power thus’ conferred is for the 
benefit of the local community in 
which it is to be exercised, its exer- 
cise is not by agent for a principal. 
It is by a quasi-independent.govern- 
ment for the benefit of the people 
within its limits. Northern Bank v. 


Stone, 88 Fed. 413, 416 [quot Com-| 


municipal offi- 
municipal prop- 


21, 29 KyL 6438]. 

{d] “Municipal or city govern- 
ment.”—In re Opinion of Justices, 
229 Mass. 601, 610, 119 NE 778. 

“Government” defined see 28 C. J. 
p 749. 

69. Guilfoyle v. Maysville, 129 Ky. 


532, 536, 112 SW 666, 667. See Mu- 
nicipal Corporations §§ 2260-2266, 
XIX in 44 C. J.; Towns [38 Cyc 


642]. 

70. See Law § 12. 

71. Long’ v. Portland, 53 Or. 92, 
95, 98 P 149, 1111; Acme Dairy Co. v. 
AStoria, 49 Or. 520, 90 P 1538, 154. 
See Municipal Corporations § 180; 
Towns [38 Cyc 611]. 

[a] “The words ‘local,’ ‘special,’ 
and ‘municipal’ legislation as used in 
the Constitution have a plain sig- 
nification, and refer to enactments 
intended to affect certain persons 
only, or to operate in specified locali- 
ties.” Couch v. Marvin, 67 Or. 341, 
345, 1316) PGi. 

“Legislation” defined see 36 C. J. 
p 986. 

72. Posch v. Lion Bonding, etc., 
Co., 187 Minn, 169, 172, 163 NW 131, 
132 


73. See Market § 4. 

74, .Racine v. Hunt, 116 Me. 
TLIO F100 WAN Om: 
County Dist. Ct., 


188, 
State v. Hennepin 
107 Minn. 4387, 120 


NW 894, 895. See Municipal Corpora- 
tions § 971. 
5 75. See Municipal Corporations 


76. Harris v. Stearns, 17 S. D. 
439, 442, 97 NW 361, 362 (a tax le- 
gally imposed by a municipality is 
“municipal property” of which che 
municipality cannot be deprived 
without due process of law). See 
Municipal Corporations § 2081. 

77. Peo. v. Page, 192 App. Div. 


MUNICIPAL—MUNICIPAL CLAIMS 


trict,’’8t ‘‘municipal water district,’’S? ‘‘municipal 
works and employment,’’®° “municipal year. 
MUNICIPAL AFFAIRS.*° 
MUNICIPAL AID.*° 
MUNICIPAL AUTHORITIES.* 
MUNICIPAL BOARD.*$ 
MUNICIPAL BOND.*? 
MUNICIPAL CLAIMS,°° 


1984 


406, 182 NYS 610, 611. 


78. Victoria v. Oak Bay Dist., (B. 
GC.) 34- DomLRe 734) -W5y> [LS ot 
WestWkly 1242. 

79. Barton v. Alexander, 27 Ida. 
rk 302, 148 P 471, AnnCasl1917D 
727, 


80. Henderson v. Lambert, 8 
Bush (Ky.) 607, 610; Hyattsville v. 
Chesapeake, ete.,, Tel. Co. 131 me 
589, 597, 103 A 133; Carolina, ete., 
Cosa: "Tribble, 95 8. (CE 60, Sea 
Winnipeg v. Canadian Pac. R. Co., 12 
Man. 581, 591. 

[a] “The use of the word ‘mu- 
nicipal’ in connection with the ‘an- 
nually recurring . tax’ does not 
restrict the meaning of the phrase to 
the city and exclude State and county 
taxes.” Boston Fish Market Corp. v. 
Boston, 224 Mass. 31, 36, 112 NE 616. 

81. East Bay Municipal Utility 


Dist. v. State R. Commn., 194 Cal. 
603, 617, 619, 229 P 949, 954. 

82. East Bay Municipal Utility 
Dist. v. State R. Commn., supra. 

83. State v. Davey, 27 Ariz. 254, 
259, 282 P 884, 885. 

84, Reusch v. Lincoln, 78 Nebr. 


828, 829, 112 NW 377 (the “munici- 
pal year’ has usually been taken to 
be the political year, or year inter- 
vening between the taking of office 
by the respective city officers elected 
in each year). 

85. See Affair 2 C. J. p 1811 text 
and note 96. 

86. See Municipal ante p 1414 text 
and note 31. 

87. See Municipal ante p 1415 text 
and note 61, 
88. See 
§ 1250, XII, 

89. See Municipal ante p 1414 text 
and notes 32-35. 

90. See Municipal ante p 1414 text 
and note 36. 


Municipal Corporations 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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